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1416-95 86 1425-71 72 
1417-96 79 1425-72 73 
1417-97 79 1425-73 73 
1417-98 79 1425-74 150 
1417-99 79 1425-75 150 
1417- 1 82 1425-76 150 
1418- 2 82 1425-77 150 
1418- 4 58,83 1426-78 150 
1418- 8% 1426-80 150 
1418- 6 83 1426-81 150 
(1418-7 83 1426-82 150 
1418- 8 83 1426-83 150 
1419- 9 83 1426-84 74 
1419-10 83 1426-85 74 
1419-11 83 1426-86 75 
1419-12 83 1426-87 74 
1419-13 83 1427-88 74 


xili 


Damen AS att ity 3 
18 Cye 25 C.J. 


Page Note Sec. 
1427-89 76 
1427-90 76 
1427-91 76 
1427-92 64 
1427-93 66 
1427-94 65 
1427-95 65 
1428-96 67 
1428-97 67 
1428-98 67 
1428-99 67 
1428- 1 67 
1428- 2 66 
1428- 3 66 
1429- 4 66 
1429- 5 66 
1429- 6 66 
1429- 7 66 
1429- 8 102 
1429- 9 102 

, 1429-10 102 
1429-1i 102 
1430-12 117 
1430-13 103 
1430-14 103 
1430-15 103 
1431-16 104 
1431-17 104 
1431-18 104 
1431-19 104 
1431-20 = 104 
1432-21 104 
1432-22 104 
1432-23 104 
1432-24 104 
1432-25 105 
1432-26 105 
1432-27 106 
1433-28 106 
1433-26 106 
1433-30 110 
1433-31 109 
1433-32 109 
1433-33 111 
1433-34 110 
1433-35 110 
1434-36 110 
1434-37 110 
1434-38 114 
1434-39 113 
1434-40 113 
1434-41 115 
1434-42 Execu- 

tions Garn. 
1435-43“ 
1435-44“ 
1435-45“ 
1436-46“ 
1436-47 = 116 
1436-48 116 
1436-49 116 
1436-50 118 
1436-51 118 
1436-52 118 
1436-53 121 
1436-54 121 
1437-55 120 
1487-56 122 
1437-57 122 
1437-58 118 
1437-59 124 
1437-60 118 
1437-61 118 


=—eee-_— --- 
18 Cye 25C.J. 
Page Note Sec. 


1437-62 127 
1439-63 127 
1439-64 125 
1439-65 125 
1439-66 125 
1439-67 118 
1440-68 119 
1440-69 127 
1440-70 128 
1440-71 129 
1440-72 129 
1440-73 129 
1440-74 129 
1441-75 129 
1441-76 129 
1441-77 = 129 
1441-79 130 
1441-80 180 
1442-82 130 
1442-83 130 
1442-84 130 
1443-85 130 
1443-86 130 
1443-87 130 
1443-88 138 
1443-89 138 
1443-90 188 
1444-91 139 
1444-92 139 
1444-93 139 
1444-04 139 
1444-95 140 
1444-97 187 
1444-98 137 
1445-99 141 
1445- 1 141 
1445- 2 135 
1445- 3 135 
1445- 4 77 
1445- 5 135 
1446- 6 135 
1446- 8 142 
1446-9 142 
1446-11 182 
1446-12 182 
1447-13 184 
1447-14 215 
1447-15 183 
1447-16 188 
1447-17 185 
1447-18 185 
1447-19 184 
1447-20 187 
1448-21 187 
1448-22 187 
1448-23 187 
1448-24 189 
1449-25 189 
1449-26 189 
1449-27 189 
1449-28 190 
1449-30 190 
1450-31 192 
1450-32 192 
1450-33 192 
1451-34 192 
1451-35 193 
1451-36 193 
1451-37 207 
1451-88 207 
4452-39 193 
1452-40 199 
1452-41 199 


7 
18 Cye 25 C.J. 
Page Note Sec. 
1452-42 203 
1452-43 203 
1453-44 203 
1453-45 208 
1453-46 203 
1453-47 204 
1458-48 204 
1453-49 204 
1453-50 204 
1453-51 204 
1453-52 204 
1453-53 204 
1453-54 204 
1454-55 204 
1454-56 204 
1454-58 204 
1454-59 202 
1455-60 202 
1455-61 195 
1455-62 195 
1455-63 194 
1455-64 201 
1455-65 202 
1455-66 202 
1455-67 194 
1455-68 194 
1455-69 202 
1455-70 210 
1455-71 210 
1455-72 210 
1456-74 = 211 
1456-75. 211 
1456-76 = 211 
1456-77 —- 211 
1457-78 211 
1457-79 Judgm. 
1457-82 211 
1457-84 211 
1457-85 211 
1458-86 211 
1458-87 214 
215 

219 

1459-88 218 
1459-89 214 
1459-90 216 
1459-91 216 
1459-92 219 
1459-93 212 
1459-94 212 
1459-95 =. 212 
1459-96 212 
1459-97 205 
1460-98 206 
1460-99 205 
1460- 1 206 
1460-2 205 
1460- 3 208 
1460- 4 208 
1460- 5 208 
1460- 6 208 
1460- 7 208 
1460-8 208 
1461- 9 208 
1461-10 208 
1461-12 209 
1461-18 209 
1461-14 209 
1461-15 209 
1462-16 209 
1462-17 209 
1462-18 209 
1462-20 222 


KIV 

[i ae 1 

18 Cye 25 C.J. 

Page Note Sec. 
1462-21 222 
1462-23 223 
1463-24 223 
1463-26 224 
1463-27 224 
1463-29 227 
1464-30 227 
1464-31 227 
1464-32 227 
1464-33 227 
1464-34 227 
1464-35 227 
1464-36 227 
1464-38 226 
1465-39 226 
1465-40 226 
1465-42 225 
1465-43 228 
1465-44 228 
1465-45 221 
1465-46 228 
1465-47 228 
1465-48 228 
1466-49 229 
1466-50 230 
1466-51 230 
1466-52 230 
1466-53 230 
1466-54 230 
1466-55 229 
1467-56 aha «& 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


18 Cye 25 C.J. 
Page Note Sec. 
1467-57 ph & 


1467-58 220 
1467-60 233 
1467-61 233 
1467-62 233 
1467-63 233 
1467-64 233 
1468-65 233 
1468-66 234 
1468-67 234 
1468+68 234 
1468-69 232 
1469-70 Garn. 
1469-71 oS 
1469-72 s 
1469-73 232 
1469-74 232 
1469-76 26 
1469-77 232 
1469-78 232 
1469-79 232 
1469-80 232 
1470-82 243 
1470-83 241 
243 
1470-84 241 
1470-85 243 
1470-86 243 
1470-87 243 
1470-88 248 
243 


1470-89 


18 Cye 25C.J. 


Page Note Sec. 
1470-90 242 
1470-92 244 
1471-93 13 
1471-94 13 
1471-95 13 
1471--96 248 
1471-97 255 
1471-98 255 
1472-99 248 
1472-2 250 
1472-3 255 
1472-4 = 258 
1472- 5 254 
1472- 6 254 
1472- 7 254 
1472- 8 254 
1472-9 251 
1473-10 251 
1473-11 252 
1473-12 252 
1473-13 252 
1473-14 255 
1473-15 256 
1473-16 256 
1473-17 256 
1473-18 256 
1473-19 235 
1474-20 235 
1474-21 237 
1474-22 237 
1474-23 235 
1474-24 ~ 249 


EXEMPTIONS—Continued 


19 Cye 25 C.J. 


Page Note Sec. 
2-1 1 
3- 2 3 
3- 4 51 
3-5 50 
3- 6 Crim. 

L. 1013 
3- 7 Crim. 
Tf i52 
4-8 Crim. 
L. 447 
4-11 4 
4-12 4 
4-13 6 
4-14 6 
4-15 6 
5-16 Nui- 
sances 

5-17 
5-18 5 
36- 1 1 
37- 2 3 
37- 3 3 
37-4 4 
37-5 4 
37- 6 4 
87-7 4 
37- 8 4 
37- 9 4 
38-10 15 
38-11 15 
38-12 15 
38-13 30 
38-14 4,5 
52-1 1 
52- 2 52 
53- 3 52 
53- 4 52 
53-5 52 
53- 6 52 
53- 7 52 
53- 8 53 
53- 9 53 
54-10 53 
54-11 54 
54-12 54 
54-13 56 
54-14 54 
54-15 54 
54-16 54 
55-17 57 
55-18 57 
56-i$ 59 
56-20 59 
56-21 59 
56-22 59 


19 Cye 25 C.J. 


Page Note Sec. 
5-19 25 
5-20 Carri- 

ers 56 

6-21 25 
6-22 25 
6-23 25 
6-24 25 
6-25 13 
6-26 14 
7-27 15 
7-28 16 
7-29 17 
7-30 18 
8-32 18 
8-33 Mines 
- & Min. 
8-34 21 
8-35 18 
9-36 18 
38-15 5 
38-16 4 
38-17 9 
38-18 15 
38-19 12 
38-20 12 
39-21 1B 
39-23 12 
39-24 13 
39-25 10 
39-26 14 
39-27 14 
39-28 14 
39-29 14 
56-23 62 
57-24 62 
57-25 62 
57-26 67 
57-27 66 
59-30 72 
59-31 72 
60-32 72 
60-33 72 
60-34 72 
60-35 63 
60-36 63 
60-37 64 
61-38 64 
61-39 63 
61-40 56 
61-41 56 
61-42 56 
61-43 56 
61-44 56 
62-45 56 
62-46 56 


19 Cye 25 C.J. 


Page Note Sec. 
9-37 24 
9-38 24 
9-39 24 
9-40 24 
9-41 23 
9-42 20 
9-43 20 

10-44 22 
10-45 46 
10-46 46 
10-47 46 
10-48 22 
10-49 26 
10-50 26 
11-51 26 
11-52 26 
11-53 26 
11-54 Mun. 

Corp. 
39-30 14 
39-32 3 
40-34 3 
40-36 18 
40-38 18 
40-39 18 
40-40 18 
40-41 15 
40-42 25 
40-43 25 
40-45 25 
41-46 25 
41-47 9 
41-48 20 
62-47 68 
62-48 68 
62-49 68 
62-50 68 
62-51 68 
63-52 68 
63-53 93 
63-54 59 
63-55 69 
63-56 70 
63-57 90 
63-58 90 
63-59 91 
63-60 91 
63-61 91 
64-62 83 
64-63 95 
64-64 93 
64-65 102 
64-66 100 
64-67 100 
65-68 107 


ca. | 
18 Cye 25 C.J. | 18 Cye 25 C.J. 
Page Note Sec. | Page Note Sec. 
1474-25 235 1479-61 272 
1475-26 236 1479-62 274 
1475-27 235 1479-63 274 
1475-28 235 1479-64 274 
1475-29 235 1479-65 274 
1475-30 235 1479-66 274 
1475-31 235 1479-67 274 
1475-32 236 1479-68 274 
1475-33 236 1479-69 273 
1476-35 239 1480-70 273 
1476-36 239 1480-71 273 
1476-37 239 1480-72 273 
1476-38 239 1480-74 259 
1477-39 238 1480-75 260 
1477-41 240 1480-76 259 
1477-42 240 1480-77 259 
1477-43 240 1480-78 259 
1477-44 240 1480-81 262 
1477-45 257 1481-82 262 
1477-46 257 1481-86 263 
1477-48 257° 1481-87 260 
1477-49 257 1481-88 260 
1477-50 246 1481-89 264 
1477-51 246 1481-90 264 
1478-52 271 1481-91 265 
1478-53 271 1481-93 265 
1478-54 271 1481-94 265 
1478-55 271 1481-95 263 
1478-56 271 1482-96 268 
1478-57 14 1482-97 266 
1479-58 14 1482-98 267 
1479-60 272 1482-99 267 
EXPLOSIVES 
19 Cye 25 C.J. | 19 Cye 25 C.J. 
Page Note Sec. | Page Note Sec. 
11-55. Mun. 12-71 16 
Corp 13-72 18 
11-56 Ws 13-73 18 
11-57 re 13-74 21 
11-58 29 13-75 32 
11-59 29 13-76 32 
11-60 35 13-77 382 
11-61 35 13-78 32 
12-62 35 13-79-33 
12-63 24 14-80 32 
12-64 35 14-81 32 
12-65 35 14-82 31 
12-66 Master 14-83 31 
& §. 14-84 30 
12-67 Master 14-85 34 
& §. 14-86 34 
12-68 32 14-87 36 
12-69 16 14-88 36 
12-70 14,31 14-89 36 
EXTORTION 
41-49 32 43-65 28 
41-50 24 43-66 8 
41-51 21 43-67 Excu- 
41-52 22 tions 894 
41-53 22 43-68 27 
42-54 18 43-69 27 
42-56 15 43-70 26 
42-57 15 43-71 26 
42-58 15 43-72 32 
42-59 15 43-73 32 
42-60 14 43-74 34 
42-61 5 43-75 34 
42-62 4 44-76 33 
43-64 28 
EXTRADITION 
65-69 107 68-91 ga 
65-70 93 68-92 84 
65-71 = 78 68-93 85 
65-72 73 68-94 86 
65-73 73 68-95 87 
65-7473 69-96 72 
, 65-75 73 69-97 88 
65-76 73 69-98 gg 
65-77 81 69-99 101 
65-78 81 69-1 101 
66-79 74 69-2 101 
66-80 75 68-3 101 
66-81 78 69-4 101 
66-82 78 70-5 95 
66-83 78 70- 6 95 
67-84 77 70- 7 95 
67-85 77 70- 8 95 
67-86 77 70-9 95 
67-87 76 70-10 95 
67-88 66 71-11 95 
68-89 76 71-1295 
68-90 80 71-13 95 


18 Cye 25 C.J. 


Page Note Sec. 
1482- 1 269 
1482- 2 269 
1482- 3 268 
1482- 4 269 
1483- 6 276 
1483- 7 276 
1483- 8 276 
1483- 9 276 
1483-12 276 
1484-14 280 
1484-15 280 
1484-18 277 
1484-19 277 
1484-20 277 
1484-22 153 
1485-23 153 
1485-24 153 
1485-25 153 
1485-27 288 
1486-28 299 
1486-29 324 
1486-30 299 
1486-31 299 
1486-34 9 
1487-35 Mand. 
1487-36 298 
1487-37 279 
1488-38 279 
1488-39 287 
1488-40 233 
1488-41 233 
1488-42 278 


Are 
19 Cyc 25 C.J. 


Page Note Sec. 
14-90 Gas 
14-91 36 
15-92 36 
15-93 36 
15-94 37 
15-95 38 
15-96 38 
15-97 38 
15-98 38 
15-99 38 
(15-1 38 
15- 2 46 
15- 3 38 
16- 4 39 
16- 5 39 
16- 6 39 
16-7 39 
16- 8 39 
16- 9 39 
44-77 33 
44-78 248 
44-80 35 
44-81 35 
44-82 36 
44-83 35 
44-84 35 
44-85 36 
44-86 35 
44-87 35 
45-89 41 
45-90 41 
45-91 39 
71-14 95 
71-15 95 
71-16 95 
71-17 95 
71-18 95 
72-19 95 
72-20 95 
72-21 94 
72-22 95 
72-23 96 
72-24 96 
72-25 96 
72-26 95 
73-27 95 
73-28 98 
73-29 98 
73-30 98 
73-31 98 
73-32 98 
74-33 94 
74-34 90 
74-35 108 


18 Cye 25C.J. 


Page Note Sec. 
1488-43 300 
1489-44 290 
1489-45 291 
1489-46 292 
1489-47 293 
1489-48 284 
1489-49 290 
1489-51 Sher. & 
1489-52“ 
1490-53“ 
1490-54“ 
1490-55 =“ 
1490-56“ 
1490-57“ 
1490-58 “* 
1490-59“ 
1490-60 “ 
1490-60 301 
1490-63 301 
1491-64 301 
1491--65 301 
1491-66 301 
1491-67 301 
1491-68 302 
1491-69 802 
1491-70 302 
1491-71 303 
1491-72 303 
1492-73 303 
1492-74 303 
1492-75 303 


—_o FT ~— 
19 Cye 25 C.J. 


Page Note Sec. 
16-10 39 
16-11 39 
16-12 39 
16-13 40 
16-14 40 
16-15 54 
17-16 41 
17-17 41 
17-18 45 
17-19 45 
17-20 45 
17-21 45 
17-22 45 
17-23 46 
17-24 46 
17-25 46 
17-26 46 
17-27 Carri- 

ers 56 
45-93 64 
45-94 38 
45-95 45 
46-96 45 
46-97 35 
46-98 35 
46-1 48 
46- 2 53 
~46- 3 53 
46-4 53 
46- 5 53 
47-7 57 
47- 9 58 
74-36 92 
74-37 92 
74-38 97 
75-39 96 
75-40 96 
75-41 98 
75-42 98 
75-43 98 
75-44 Hab. 
Corp. 
76-45 “ 
76-46“ 
76-47“ 
76-48“ 
77-49 
UW-50) rae 
77-61 “ 
1-62 
Ai Sone 
77-54“ 
77-55“ 
77-56“ 


eT; 

18 Cye 25 C.J. 

Page Note Sec. 
1492-76 303 
1492-77 303 
1492-78 303 
1493-79 308 
1493-80 303 
1493-81 303 
1493-82 803 
1493-83 303 
1493-84 304 
1493-85 304 
1494-86 311 
1494-88 313 
1494-89 313 
1495-91 315 
1495-92 315 
1495-93 315 
1495-94 317 
1495-95 317 
1495-96 319 
1495-97 319 
1495-98 321 
1495-99 321 
1495- 1 321 
1495- 2 323 
1495-3 323 
1496- 4 320 
1496- 5 320 
1496-6 320 
1496- 7 320 
1496- 8 320 
1496- 9 320 
1496-10. 320 


SSS 
19 Cye 25 C.J. 


Page Note Sec. 
- 17-28 46 
18-29 47 
18-30 47 
18-31 47 
18-32 47 
18-33 48 
18-34 48 
18-35 49 
18-36 Dam- 
ages 727 
18-37 49 
18-38 49 
18-39 49 
18-40 40 
19-41 Dam- 
ages 397 
19-42 “ 166 
19-44 Injunc- 
tions 

47-1058 
47-1255 
47-13 61 
47-14 61 
47-15 37 
47-1651 
47-17 37 
48-19 37 
48-20 37 
48-922 45 
48-24 51 
48-26 52 
48-27 59 
77-57 Hab. 
Corp 

78-58 “ 

' 78-59 =“ 
78-60 “ 
78-61 “ 
78-62 “ 
78-638 “ 
78-64 “ 
79-65 ~ 104 
79-66 104. 
79-67 104 
79-68 104 
79-69 105 
79-70 108 
79-71 108 
80-72 108 
80-73 106 
80-74 106 
81-75 109 
81-76 109 


-_eoerree—w ov 
i9 Cye 25 C.J. 
Page Note Sec. 
81-78 109 
81-79 110 
82-80 110 
82-81 109 
82-82 110 
82-83 110 
82-84 111 
83-85 112 
83-86 112 
83-87 112 
83-88 112 
85- 1 2 
85- 2 2 
85- 3 2 
85- 4 2 
85- 5 3 
85- 6 4 
85- 7 4 
115- 1 1 
116- 2 4 
116- 3 34 
116- 4 34 
pst 
116- 6 11 
116- 7 11 
116- 8 7 
116- 9 8 
117-10 7 
117-11 Z 
117-12 ry 
117-13 8 
117-14 8 
117-15 8 
117-16 10 
117-17 72 
117-18 10 
117-20 ll 
118-21 11 
118-22 11 
118-23 150 
118-24 12 
118-25 28 
118-26 22 
118-27 14 
118-28 9 
118-29 65 
118-30 33 
118-31 12 
118-32 33 
119-33 33 
119-34 33 
119-35 33 
119-36 33 
119-37 36 
119-38 36 
119-39 36 
119-40 36 
119-41 7 
119-42 124 
119-43 13 
120-44 13 
120-45 13 
120-46 13 
120-47 72 
120-48 4 
120-49 6 
120-50 6 
120-51 6 
121-52 6 
121-53 4 
121-54 4 
121-55 72 
121-56 72 
121-57 73 
121-58 72 
122-59 73 
122-60 73 
122-61 73 
122-63 44 
122-64 44 
122-65 44 
122-66 44 
122-67 44 
122-68 44 
122-69 44 
122-70 44 
122-71 44 - 
123-72 36 
123-73 36 
123-74 45 
123-75 45 
123-76 45 
123-77 45 
123-78 45 
123-79 45 
123-80 45 | 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


18 Cye 25 C.J. 


Page Note Sec. 
85- 8 6 
85- 9 6 
85-10 6 
86-11 8 
86-12 8 
86-13 8 
86-14 8 
86-15 10 
87-16 13 
87-17 13 
87-18 13 
87-19 12 
87-20 12 
88-21 12 
88-22 14 
88-23 14 
88-25 31 
88-26 31 

123-81 45 
123-82 45 
123-83 18 
123-84 18 
124-85 18 
124-86 18 
124-88 18 
124-89 18 
124-90 19 
124-91 19 
125-92 19 
125-93 54 
125-94 17, 148 
125-95 36 
125-96 46 
125-97 30 
125-99 36 
125- 1 36 
126— 2 47 
126- 3 36 
126- 4 36 
126- 5 38 
126- 6 124 
126-7 40 
126- 8 40 
126- 9 42- 
127-10 42 
127-11 40 
127-12 41 
127-13 40 
127-14 41 
127-15 4] 
128-16 40 
128-19 21 
128-20 21 
128-21 14 
128-22 48 
128-23 48 
128-24 48 
128-25 48 
128-26 47 
129-27 47 
129-28 47 
129-29 4 
129-31 47 
129-32 47 
129-33 49 
129-34 49 
129-35 49 
129-36 50 
129-37 50 
130-38 50 
130-39 50 
130-40 16 
130-41 16 
130-42 51 
131-48 53 
131-44 53 
131-45 54 
131-47 51 
131-48 52 
131-49 26 
131-50 26 
132-51 57 
132-52 57 
132-53 55 
132-54 55 
132-55 47 
132-56 47 
133-59 2 
133-60 69 
133-61 68 
133-62 68 
133-63 69 
134-64 69 
134-65 69 
134-66 70 
134-67 70 
134-69 70 


19 Cye 25 C.J. 


PageNote Sec. 
88-27 31 
88-28 31 
88-29 5 
89-31 20 
89-32 28 
89-33 23 
89-34 24 
89-35 24 
89-36 24 
89-37 25 
89-38 25 
89-39 25 
90-40 23 
90-41 26 
90-42 26 
90-43 26 
90-44 26 
90-45 10 

134-70 70 
134-71 70 
134-72 70 
134-73 67 
134-74 67 
134-76 67 
134-77 67 
135-78 67 
135-79 67 
135-80 67 
135-81 67 
135-82 67 
135-83 67 
135-84 67 
135-85 67 
135-86 67 
135-87. 67 
135-88 67 
136-89 25 
136-90 55 
136-91 44 
136-92 26 
136-93 26 
136-94 26 
136-95 26 
136-97 56 
137-98 58 
137-99 58 
137- 1 58 
137- 2 58 
137- 4 58 
137- 5. 58 
137- 6 65 
137- 7 58 
138- 8 65 
138- 9 58 
138-10 59 
138-11 59 
138-12 + 58 
138-13 58 
138-14 58 
139-15 60 
139-16 ‘58 
139-17 60 
139-18 60 
139-19 61 
139-20 62 
139-21 62 
139-22 62 
139-23 62 
139-24 63 
139-25 61 
140-26 60 
140-27 64 
140-28 64 
140-29 64 
140-32 143 
140-33 143 
140-34 143 
141-35 143 
141-36 143 
141-37 143 
141-38 143 
141-43 71 
141-44 71 
141-45 71 
141-46 71 
141-47 71 
142-48 71 
142-49 71 
142-50 71 
142-51 71 
142-52 71 
142-54 71 
142-58 31 
142-59 31 
142-60 31 
143-61 31 
143-62 31 


EXTRADITION—Continued 


19 Cye 25 C.J. 


19 Cye 25 C. J.. 


Page Note ot PageNote Sec. 


90-46 93-63 36 
90-47 26 93-64 36 
90-48 26 93-65 37 
91-49 27 93-66 37 
91-50 27 93-67 37 
91-51 27 93-68 38 
91-52 27 93-69 - 36 
91-53 28 93-70 38 
92-54 32 93-71 38 
92-55 5 93-72 38 
92-56 30 93-73 35 
92-57 30 94-74 35 
92-58 28 94-75 39 
92-59 32 94-76 29 
92-60 28 94-77 Hab. 
92-61 20 Corp. 
92-62 35 94-78 =“ 
FACTORS - 
143-63 31 151-44 74 
143-66 118 152-45 76 
143-67 118 152-46 74 
144-68 118 152-47 76 
144-69 118 152-48 76 
144-70 Compr. 152-49 76 
& Settlem. 58 152-50 76 
144-71 Lim. of 152-51 77 
Act. 152-52 78 
144-72 114 152-53 78 
144-73 115 152-54 78 
144-74 114 152-55 78 
144-75 116 152-56 79 
144-76 = Ac- 152-57 79 
counts 153-58 79 
& Ace. 153-59 74 
222 153-60 80 
144-77 113 153-61 80 
144-78 113 153-62 80 
144-79 113 153-63 80 
145-80 113 153-64 80 
145-81 113 153-65 81 
145-82 126 153-66 81 
145-83 126 154-67 81 
145-84 113 - 154-68 81 
145-85 117 154-69 81 
145-86 45 154-70 81 
145-87 117 154-71 81 
145-88 Estop- 154-72 82 
pel 205 154-73 81 
145-89 117 154-74 81 
146-91 117 154-75 81 
146-92 117 154-76 81 
146-93 117 155-77 82 
146-94 Wye 155-78 82 
146-96 119 155-79 82 
146-97 119 155-80 82 
146-98 119 155-81 85 
146-99 119 155-82 83 
146- 1 119 155-83 83 
146- 2 119 155-84 83 
146- 3 119 155-85 83 
147- 4 119 156-86 85 
147- 5 120 156-87 85 
147- 6 120 156-88 86 
147-7 120 156-89 88 
147- 8 120 156-90 103 
147- 9 121 156-91 103 
147-10 121 156-92 86 
147-11 121 156-93 88 
147-13 122 156-94 88 
147-14 122 156-95 89 
147-15 122 157-96 89 
147-16 122 157-97 97 
147-17 122 157-98 89 
148-18 122 157- 1 90 
148-19 122 157- 2 92 
148-20 122 157- 3 93 
148-21 122 158- 4 93 
148-22 122 158- 5 93 
148-23 122 158- 6 93 
148-24 109 158- 7 93 
148-26 109 158- 8 93 
149-27 Mit |; 158- 9 93 
149-28 109 158-10 93 
149-29 109 158-11 94 
149-30 109 158-12 94 
150-32 110 159-13 94 
150-33 110 159-14 94 
150-34 110 159-15 94 
150-35 74 159-16 94 
150-36 74 159-17 94 
151-37 75 159-18 94 
151-38 75 159-19 95 
151-39 75 160-20 95 
151-40 75 160-21 95 
151-41 75 160-22 96 
151-42 75 160-23 96 
151-43 74 160-24 96 


19 Cye 25 C.J. 


Page Note Sec. 
94-79 Hab. 
Corp 
95-80 40 
95-81 41 
95-82 17 
95-83 17 
95-84 17 
95-85 18 
95-86 19 
96-87 19 
96-88 19 
96-89 19 
96-90 19 
96-91 44 
96-92 44 
96-93 Bail 281 
96-94 “‘ 281 
161-25 96 
161-26 97 
161-27 98 
161-28 96 
161-29 96 
162-30 98 
162-31 98 
162-32 91 
162-33 91 
162-34 91 
162-35 91 
162-36 91 
162-37 101 
162-38 101 
162-39 101 
163-40 101 
163-41 102 
163-42 101 
163-43 101 
163-44 ~— 101 
163-46 101 
163-47 Chat. 
Mortg. 394 
88 
164-48 104 
164-49 105 
164-50 105 
164-51 106 
164-82 104 
164-53 103 
164-54 107 
164-55 107 
164-56 106 
165-57 108 
165-59 108 
165-60 108 
165-61 108 
165-63 125 
165-64 125 
165-65 125 
165-66 125 
165-67 125 
166-68 125 
166-69 86 
166-70 86 
166-71 126 
166-72 126 
166-73 126 
166-74 126 
166-75 126 
166-76 127 
166-77 Plead- 
ing 

166-78 He 
166-79 127 
166-80 127 
167-81 128 
167-82 128 
167-83 128 
167-84 129 
167-85 129 
167-86 129 
167-87 129 
168-88 129 
168-89 129 
168-90 129 
168-91 131 
168-92 131 
168-93 131 
168-94 131 
168-97 132 


168-98 Indem. 
168- 1 Agency 


204 
168- 2 12 
168- 3 21 
169- 4 23 
169- 6 Garn. 


19 Cye 25 C.J. 


Page Note Sec. 
97-95 43 
97-96 43 
97-97 43 
97-98 45 
97-99 45 
97-1 45 
97- 2 45 
97- 3 45 
97- 4 45 
97- 6 51 
97- 7 47 
98- 8 47 
98-10 50 
98-11 48 
99-12 48 
99-13 48 
99-14 48 
169- 7 Carri- 

ers 700, 701 
Shipping 

169- 8 Carri- 
ers 700, 701 
Shipping 

169- 9 137 
169-10 137 
169-11 144 
169-12 138 
170-13 138 
170-14 138 
170-15 138 
170-16 18 
170-18 20 
170-19 20 
170-20 18 
170-21 18 
171-22 18 
171-24 148 
171-25 148 
171-26 147 
171-27 147 
171-28 147 
171-29 147 
171-30 146 
172-31 146 
172-32 137 
172-33 143 
172-34 139 
172-35 133 
172-36 22 
172-37 140 
172-38 140 
172-39 140 
172-40 140 
173-41 26 
173-42 25 
173-43 25 
173-44 25 
173-45 25 
173-46 Garn 
173-47 143 
173-48 141 
173-49 144 
173-50 144 
173-51 144 
174-52 144 
174-54 149 
174-55 149 
174-56 149 
174-57 149 
175-58 149 
175-59 148 
175-60 149 
175-61 149 
175-62 147 
175-63 150 
175-64 150 
175-65 150 
175-66 150 
176-67 150 
176-68 31 
176-69 31 
176-70 153 
176-71 153 
176-72 153 
176-73 153 
176-74 154 
176-76 158 
176-77 158 
176-78 158 
177-79 155 
177-80 158 
178-81 158 
178-82 153 
178-83 153 


XV 
eo --"*—— 7 
19 Cyc 25 C.J. 
Page Note Sec. 
99-15 46 
99-16 46 
99-17 46 
99-18 50 
99-19 46 
99-20 42 
100-21 Hab 
Corp. 
100-22“ 
100-23“ 
100-24 te 
100-25 ff 
100-26 ee 
100-27 ‘f 
100-28 “ 
100-29 Ke 
100-30 =“ 


179-88 “ 
179-90 159 
179-91 159 
179-92 159 
179-93 155 
/179-95 155 
180-96 153 
180-97 158 
180-98 158 
180-99 158 
180- 1 161 
180-2 157 
180- 3 157 
180-4 157 
180- 5 157 
181- 6 157 
181- 7 160 
181-8 160 
181- 9 160 
181-10 160 
181-11 160 
181-12 160 
181-13 161 
181-14 161 
181-15 158 
181-16 154 
181-17 155 
181-18 161 
181-19 161 
182-20 161 
182-21 161 
182-22 161 
182-23 161 
182-24 161 
182-25 161 
182-26 161 
182-27 161 
183-28 161 
183-29 161 
183-30 161 
183-31 153 
183-33 135 
183-34 135 
183-35 Carri- 
ers 
523 
183-36 133 
183-37 185 
183-38 135 
183-39 135 
183-40 133 
184-41 133 
184-42 145 
184-43 145 
184-44 136 
18445 151 
184-46 151 
18447 = 136 
184-48 136 
185-49 20 
185-50 102 
185-51 162 
185-52 162 
185-53 162 
185-54 90 
185-55 134 
185-56 =: 163 
185-57 163 
185-58 164 
185-59 164 
185-60 164 
185-61 164 
186-62 164 
186-63 164 
186-65 165 
186-66 161 


19 Cyc 25 C.J. 
Page Note Sec. 
319- 1 
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CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


19 Cye 25 C.J. 


Page Note Sec. 
329-69 Master 
&S. 

329-70  “ 

329-710 ~ < 
329-72 Attor- 
ney & C, 114 
329-73 92 
329-74 69 
329-75 94 
329-76 45 
329-77 45 
330-78 45 
330-79 45 
330-80 41 
330-81 41 
330-82 43 
320-83 45 
330-84 45 
330-85 45 
330-86 45 
331-87 45 
331-88 45 
331-89 45 
331-90 45 
331-91 45 
331-92 45 
331-93 45 
332-94 45 
332-96 35 
332-97 45, 46 
332-98 47 
332-1 34 
333-6 91 
333-7 Judges 

333-8 ie 

333-9 ‘ 
333-10 100 
333-11 99 
333-12 99 
333-13 99 
333-14 99 
334-15 99 
334-16 98 
834-17 103 
334-18 100 
334-19 100 
334-20 100 
334-21 100 
335-22 105 
335-23 105 
335-24 105 
335-25 105 
335-26 98 
335-27 98 
336-29 104 
336-30 101 
336-31 101 
336-32 101 
336-33 101 
336-34 101 
336-35 Mun. 
Corp. 

336-36 ef 
380- 5 3 
380- 6 3 
380- 7 3 
380- 8 3 
390-28 8 
390-29 8 
390-30 1 
392-31 1 
392-32 1 
392-33 1 
393-34 9 
393-35 il 
393-36 11 
393-37 11 
393-38 11 
393-39 11 
393-40 11 
393-41 11 
394-42 43 
394-43 45 
394-44 45 
394-45 45 
394-46 12 
394-47 12 
394-48 12 
394-49 12 
394-50 12 
394-51 13 
395-52 13 
395-53 14 


19 Cye 25C. J. 


Page Note Sec. 
337-37 21 
337-38 21 
337-39 21 
337-40 17 
337-41 21 
337-42 21 
337-43 18 
337-44 18 
337-45 18 
337-46, 16 
338-47 16 
338-48 16 
338-49 107 
338-50 109 
838-51 110 
338-52 110 
339-53 111 
339-54 111 
339-55 115 
339-56 115 
339-57 120 
339-58 120 
339-59 120 
339-60 120 
339-61 41 
339-62 41 
340-64 41 
340-65 41 
340-66 4] 
340-67 41 
340-68 41 
340-69 41 
340-72 43 
341-75 41 
341-76 43 
341-77 43 
341-78 43 
341-79 43 
341-81 63 
341-82 63 
341-83 54 
342-84 58 
342-85 41, 56 
342-86 61 
342-87 63 
342-88 62 
342-89 58 
342-90 58 
342-91 58 
342-92 58 
342-93 

Arrest 79 
342-94 “ 
342-94 “. 77 
348-95 “ 79 
343-96 41 
343-97 41 
343-98 104 
343-99 104 
343-1 51 
343- 2 45 
343- 3 97 
343- 4 97 
380-9 3 
380-10 3 
380-11 3 
396-54 15 
396-55 16 
397-56 16 
397-57 17 
397-58 17 
398-59 18 
398-60 20 
398-61 19 
398-62 19 
398-63 21 
399-64 22 
399-65 23 
399-66 24 
400-67 25 
400-68 25 
400-69 25 
400-70 25 
400-71 25, 
400-72 25 
401-73 13 
401-74 13 
401-75 13 
401-76 13 
401-77 13 
401-78 13 
401-79 13 


FALSE IMPRISONMENT 


19 Cye 25 C.J. 


19 Cye 25 C.J. 


Page Note Sec. 
350-71 97 
350-72 30 
350-73 30 
350-74 30 
351-75 30 
351-76 30 
351-77 31 
351-78 31 
351-79 31 
351-80 31 
351-81 36 
351-82 36 
351-83, 36 
352-84 36 
352-85 36 
352-86, 36 
352-87 6 
352-88 6 
352-89 38 
352-90 38 
352-91 38 
352-92 38 
353-93 38 
353-94 38 
353-95 38 
353-96 39 
353-97 39 
353-98 39 
853-99 39 
353- 1 39 
353- 2 39 
353- 3 61 
353- 4 61 
352- 5 63 
354- 6 62 
354- 7 61 
354- 8 61 
354- 9 61 
354-10 61 
354-11 61 
354-12 61 
354-13 62 
354-14 62 
354-15 62 
355-16 62 
355-17 62 
355-18 62 
355-19 62 
355-20 62 
355-21 23 
355-22 25 
855-23 ° 21 
355-24 27, 28 
355-25 28 
355-26 28 
355-27 28 
355-28 28 
355-29 28 
355-30 28 
356-31 28 
356-32 bye 
356-33 27 


FALSE PERSONATION 


381-16 3 
381-17. - 3 
381-18 4 


FALSE PRETENSES 


Page Note Sec. 
344- 5 49 
344- 6 49 
344— 7 49 
344- 8 49 
344- 9 49 
344-10 49 
344-11 46 
344-13 49 
345-14 49 
345-15 49 
345-16 49 
345-17 101 
345-18 101 
345-19 50 
345-20 45 
345-24 101 
345-22 50 
345-23 Mun 

Corp. 

345-24 42 
345-25 42 
346-27 42 
346-28 42 
346-29 42 
346-30 42 
346-31 42 
346-32 Crim. 
L. 539-541 
346-33 42 
346-34 Crim. 
L. 539-541 
346-35 42 
346-36. Crim. 
L. 539-541 
346-37 42 
347-38 42 
347-39 42 
347-40 42 
347-41 42 
347-42 42 
347-43 42 
347-44 64 
347-45 64 
347-46 29 
347-47 29 
347-48 29 
347-50 30, 31 
348-51 31 
348-55 33 
348-56 33 
349-57 33 
349-58 33 
349-59 33 
349-60 33 
349-61 32 
349-62 32 
349-63 33 
349-64 34 
350-67 97 
350-68 97 
350-69 35 
350-70 97 
380-12 3 
380-14 4 
381-15 4 
401-80 13 
401-81 13 
401-82 13 
401-83 39 
401-84 39 
407-85 39 
402-86 40 
402-87 42 
403-88 42 
403-89 42 
403-90 42 
403-91 40 
403-92 40 
404-93 41 
404-95 44 
404-96 44 
404-97 44 
404-98 44 
404-99 44 
404-1 26 
404- 2 26 
405- 3 26 
405-4 26 
405-5 26 
405-6 26 
405- 7 26 


405-8 26 
406-9 26 
406-10 7 
406-11. 27 
406-12 27 
407-13” 27 
407-14. 27 
407-15 - . 28 
408-16 29 
408-17 29 
408-18 30 
408-19 33 
409-20. 33 
409-21 33 
409-22 34 
409-23 34 
410-24 35 
410-95 35 
410-26 35 
410-27 35 
410-28 35 
410-29 - 35 
410-30 35 
410-31, 35 
410-32 35 
410-33 85 


- 


19 Cye 25 C.J. 


Page Note Sec. 
356-34 28 
356-36 96 
356-37 118 
356-38 118 
356-39 118 
357-40 116 
357-41 116 
357-42 116 
357-43 116 
358-44 Actions 

214, 231, 241 
358-45.“ 
358-46 123 
358-47 123 
358-48 123 
858-49 123 
358-50 123 
358-51 123 
858-52 124 
359-53 125 
359-54. «124 
859-55 128 
359-56 128 

_ 359-57 127 
359-58 127 
359-59 128 
359-60 126 
360-61 132 
360-62 132 
360-63 132 
360-64 132 
361-65 135 
361-66 134 
361-67 134 
361-68 134 
361-69 184 
361-70 136 
361-71 137 
361-72 137 
362-73 138 
362-74 135 
362-75 135 
362-76 135 
362-77 135 
362-78 141 
362-79 141 
362-80 141 
362-81 142 
362-82 142 
362-83 142 
362-84 142 
363-85 146 
363-86 146 
363-87 146 
363-88 146 
363-89. 146 
363-90 146 
364-91 146 
364-92 146 
364-93 147 
364-94 147 
364-95 147 
381-19 4 
381-20 5 
381-21 6 
410-34 35 
410-35 35 
410-36 35 
410-37 35 
410-38 35 
411-39 35 
411-40 35 
411-41 35 
411-42 35 
411-43 35 
411-44 35 
411-45 35 
411-46 ° 35 
411-47 45 
411-48 38 
411-49 38 
411-50 38 
412-51 38 
412-52 38 
413-53 38) 
413-54 38 
413-55 38 
413-56 38 
413-57 38 
413-58 31 
415-59 31 


19 Cye 25.0.3. 


Page Note Sec. 
364-96 153,154 
364-97 153 
364-98 153 
365-99 153 
365- 1 153 
365- 2 153 
365- 3 152 
365- 4 152 
365- 5 152 
365- 6 152 
366- 7 150 
366- 8 150 
366- 9 150 
366-10 150 
366-11 150 
366-12 150 
366-13 150 
366-14 149 
366-15 149 
366-16 149 
366-17 148 
267-18 148 
367-19 149 
367-20 149 
367-21 147 
367-22 166 
367-23 166 
367-24 166 
367-25 166 
368-26 166 
368-27 167 
368-28 167 
368-29 174 
368-30 170 
368-31 172 
368-32 171 
369-33 175 
369-34 175 
369-35 175 
369-36 175 
369-37 173 
369-38 176 
369-39 176 
369-40 176 
370-41 176 
370-42 176 
370-43 176 
370-44 176 
370-45 176 
370-46 177 
370-47 177 
370-48 177 
370-49 177 
370-50 177 
371-51 

Damages 
268 et seq. 
371-5226 
371-53“ 
371-54 * 
371-55 178 
371-56 178 
381-22 6 
382-23 8 
382-24 9 
415-60 31 
415-61 31 
415-62 31 
416-63 31 
416-64 31 
416-65 31 
416-66 32 
416-67 32 
416-68 32 
416-69 46 
416-70 46 
417-71 46 
417-72 46 
417-73 53 
417-74 53 
417-75 53 
417-76 53 7 
418-77 53 
418-78 53 
418-79 47 
418-80 47 
418-81 47 
418-82 47 
418-83 47 
418-84 47 
418-85 50 


ween 
19 Cye 25C. 5. | 


Page Note Sec. 
371-57 178 
871-58 179 
871-59 ~=-179 
371-60 179 
371-61 186 
372-62 

Damages 
379 et seq 

372-63 “ 
372-64 186 
372-65 186 
372-66 . 186 
372-67 186 
372-68 186 
372-69 186 
372-70 186 
372-71 186 
373-72 186 
373-73 121 
373-74 121 
373-75 157 
373-76- 157 
~ 878-77 «157 
373-78 158,159 
160 
. 373-79 161 
373-80 157 
373-81 157 
3738-82 157 
374-83 157 
874-84 159 
374-85 159 
374-86 159 
374-87 159 
374-88 160 
374-89 160 
374-90 159 
374-91 162 
375-92, 162 
375-93 162 
875-94 162 
375-95 162 
375-96 162 
375-97 162 

“375-98 164 
375-99 164 
376-1 187 
376 -2 187 
376 -3 187 
376- 4 187 
376-5 =—-:191 
376- 6 191 
376- 7 190 
377- 8 188 
377- 9 188 
877-10 192 
877-11 192 
377-12 192 
377-13 192 
377-14 192 
377-15 192 
377-16 194 
382-25 9 
382-26 10 
383-27 10 
418-86 48 
418-87 49 
418-89 51 
419-90 51 
419-91 51 
419-93 54 
419-94 54 
420-95 54 
421-96 54 
421-97 54 
421-98 54 
421-99 54 
421- 1 54 
421- 2 55 
421- 3 55 
421- 4 55 
422- 5 55 
422- 6 55 
422- 7 55 
422- 8 55 
423-10 56 
424-11 56 
424-12 56 
424-13 56 
424-14 56 


ooo 
19 Cye 25 C.J. 


_ Page Note Sec. 
425-16 57 
425-17 57 
425-18 58 
425-19 73 
425-20 59 
425-21 59 

426-22 59 
~ 426-23 59 
426-24 59 
426-25 59 
426-26 59 
426-27 59 
426-28 59 
426-29 60 
427-30 60 


oe eo 
11 Cye 25 C.J. 


Page Note Sec. 
843-98 4 
844-99 4 
844 -1 3 
844- 2 4 
844-3 2 
845- 4 2 
845- 5 2 
845- 6 2 
845- 7 5 
845- 8 6 
846- 9 6 
847-13 11 
847-14 11 
847-15 chil 
847-16 13 
848-17 14 

~ 849-18 14 
849-19 14 
849-20 14 
850-21 16 
850-22 17 
850-23 27 
851-24 27 
851-25 17 
852-26 17 
852-27 17 
852-28 17 
852-29 18 
853-30 23 
854-31 23 
854-32 24 
854-33 80 
854-34 107 
855-35 107 
855-36 97 
855-37 97 
855-38 vf 
856-39 106 
856-42 28 
856-43 28 
856-44 28 
856-45 28 
857-47 29 
857-48 29 
857-49 29 
857-50 29 
857-51 30 
858-52 30 
858-53 30 
858-54 31 
858-55 32 
858-56 40 
858-57 44 
859-58 41 
859-59 32 
859-60 42, 
859-61 37 
859-62 39 

- 860-63 34 
860-64 35 
860-65 36 
861-66 45 
861-67 43 
861-68 46 
862-69 33 
862-70 92 
862-71 92 
863-72 92 
863-75 9 
863-76 86 
863-77 48 
863-78 48 
863-79 49 
864-80 49 
864-82 51 
864-83 52 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE. 


SF 
19 Cye 25 C.J. 


Page Note Sec. 
427-31. 60 
437-32 60 
427-33 60 
427-34 60 
428-35 60 
429-36 61 
429-37 61 
430-38 61 
430-39 61 
431-40 61 
431-41 61 
431-42 61 
431-43 62 
432-44 63 
432-45 63 


FALSE PRETENSES—Continued 


apg co Wan En 
19 Cye 25 C.J. 


Page Note Sec. 
432-46 64 
433-47 64 
433-48 64 
433-49 65 
433-50 65 
433-51 65 
433-52 65 
433-53 66 
434-54 66 
434-55 66 
434-56 67 
435-57 67 
435-58 67 
435-59 67 
435-60 68 


11 Cye 25 C.J. 


Page Note Sec. 
865-85 53 
865-86 54 
865-87 55 
865-88 56 
865-89 Live 
865-90 57 
866-91 58 
866-92 59 
866-94 60 
866-96 61 
867-97 64 
867-98 64 
867-99 64 
867- 1 75 
867- 2 61 
868- 3 74 
868-4 62 
869- 5 63 
869- 7 65 
869- 8 65 
869- 9 65 
870-10 65 
870-11 65 
870-12 65 
870-13 65 
870-1 73 
870-17 67 
871-18 67 
871-19 67 
871-20 67 
871-21 68 
871-22 69 
872-23 70 
872-24 70 
872-25 62 
872-26 64 
872-27 76 
873-28 76 
873-29 71 
874-30 71 
874-31 71 
874-32 71 
874-33 71 
875-35 71 
875-36 71 
875-37 71 
875-38 80 
876-39 85 
876-40 85 
876-41 85 
876-42 85 
876-43 81 
876-44 87 
877-45 91 
877-46 91 
877-47 94 
877-49 99 
877-50 106 
877-51 99 
878-52 103 
878-53 99 

- 878-54 103 
878-55 104 
878-56 Courts 

48 
878-57 “ 48 
878-58 “ 51 
878-59 ‘“ 48 
878-60 ““ 52 
878-61 “ 52 
878-62 “ 52 
878-63 “52 
879-64 “52 
879-65 ‘52 
879-66 ‘“* 52 
879-67 ‘“* 52 
879-68 “* 52 
879-69 “ 52 


11 Cye 25C.J. 


Page Note Sec. 
880-70 Courts 
64 

880-71 “65 
881-72 “ 65 
881-73 “ 65 
881-74 ‘ 72 
881-75 ‘72 
881-76 57, 59 
881-77 “57 
881-78 “ 58 
881-79 “ 53 
882-80 ‘* 53 
884- 6 108 
884— 7 108 
884-— 8 122 
884-— 9 122 
885-10 123 
885-11 123 
885-12 123 
885-13 129 
885-14 130 
885-15 188 
885-16 188 
885-17 118 
885-18 118 
885-19 118 
885-20 118 
886-21 118 
886-22 118 
886-23 118 
886-24 118 
886-25. 118 
886-26 118 
887-27 118 
887-28 118 
887-29 118 
887-30 119 
887-31 119 
887-32 119 
887-33 119 
888-34 162 
888-35 162 
888-36 162 
888-37 162 
888-38 109 
888-39 162 
889-40 161 
889-41 161 
889-42 161 
889-43 130 
890-54 134 
891-55 134 
891-56 136 
891-57 136 
891-59 133 
892-60 137 
892-61 138 
892-62 152 
892-63 145 
892-64 145 
892-65 147 
892-66 152 
892-67 149 
892-68 146 
892-69 142 
893-70 143 
893-71 144 
893-72 141 
893-73 148 
893-74 152 
894-76 150 
894-77 154 
894-78 157 
894-79 156 
894-80 156 
894-81 155 


895-82 151,156 
896-83 163 


19 Cye 25 C.J. 


Page Note Sec. 
435-61 68 
435-62 69 
435-63 69 
435-64 70 
436-65 70 
436-66 2 
436-67 72 
437-68 71 
437-69 71 
437-70 71 
437-71 rel 
437-72 71 
437-73 71 
438-74 74 
438-75 74 


19 Cye 25 C.J. 


Page Note Sec. 
438-76 74 
438-77 75 
439-78 75 
439-79 75 
439-80 75 
439-81 +45 
439-82 75 
440-83 75 
440-84 76 
440-85 76 
440-86 77 
440-87 ae: 
441-88 78 
441-89 78 
441-90 79 


FEDERAL COURTS 


petpen 
11 Cye 25 C.J. 


Page Note Sec. 
896-84 164 
896-85 164 
896-86 164 
896-87 164 
896-88 164 
896-90 165 
896-91 165 
896-92 166 
896-93 166 
896-94 166 
897-95 170 
897-96 170 
897-97 170 
897-1 164 
897- 2 171 
897- 3 164 
897- 5 171 
897- 6 171 
898- 7 171 
898- 8 171 
898- 9 171 
898-10 171 
899-11 171 
899-12 171 
899-13 111 
899-14 175 
899-15 175 
899-16 174 
899-17 179 
899-18 171 
899-21. -188 
900-22 Patents 
900-23 188 
900-24 188 
901-25 187 
901-26 185 
901-27 185 
902-28 175 
902-29 177 
902-30 177 
902-31 177 
902-32 177 
903-33 180 
903-34 180 
903-35 180 
903-36 180 
903-37 180 
903-38 180 
903-39 180 
903-40 180 
903-41 173 
904-42 173 
904-43 189 
904-44 189 
904-45 189 
904-47 189 
904-48 189 
904-49 189 
904-50 189 
904-51 189 
904-52 189 
905-53 189 
905-54 189 
905-55 189 
905-56 189 
906-57 189 
906-58 189 
907-59 189 
907-60 189 
907-62 189 
908-63 | 189 
908-64 189 
908-65 189 
908-66 189 
908-67 189 
908-68 189 
908-69 185 
908-70 171 


11 Cyc 25 C.J. 


Page Note Sec. 
909-72 189 
909-73 163 
909-74 163 
909-75 163 
909-76 163 
909-77 189 
910-78 123 
910-80 189 
910-81 131 
910-82 189 
910-83 163 
910-84 134 
911- BB ESE LDS 
911-86 133 
911-87 152 
911-88 138 
911-89 140 
911-90 163 
911-91 157 
911-92 189 
911-93 189 
911-94 189 
912-95 189 
912-96 189 
912-97 155 
912-98 111 
912-99 191 
912- 1 200 
912- 2 191 
912- 3 191 
912- 6 192 
912- 7 192 
912- 8 192 
913-10 193 
913-12 196 
913-14 195 
913-15 195 
913-16 195 
913-17 195 
913-18 195 
913-20 194 
913-22 199 
914-23 199 
914-25 199 
914-27 199 
914-28 199 
914-29 199 
914-31 200 
914-32 200 
915-33 200 
915-34 201 
915-36 266 
915-37 265 
915-39 196 
915-40 196 
915-41 196 
916-42 196 
916-43 196 
916-44 196 
916-45 196 
916-46 196 
916-48 Bail 

197 
916-49 App. ky 
916-50 “ 
916-51 “ 
916-52 “ 
916-53“ 
916-54.“ 
916-55 =“ 
917-56.“ 
917-57“ 
917-58“ 
917-59“ 
917-60 “ 
917-61 200 


A—_$—_—_~, 
19 Cyc 25 C.J. 


Page Note Sec. 
441-91 79 
441-92 82 
441-93 83 
441-94 93 
441-95 83 
441-96 Const. 

L. 580 
441-97 84 
442-98 84 
442-99 84 
442- 1 85 
443- 2 86 
443- 3 86 
443- 4 86 
444- § 86 


19 Cye 25 C.J. 


Page Note Sec. 
445- 6 86 
445-7 86 
445- 8 86 
445- 9 87 
445-10 87 
445-12 89 
445-13 89 
445-14 89 
445-15 89 
446-16 83 
446-17 90 
446-18 91 
446-19 91 
446-20 92 


FF 
19 Cye 25 C.J. 


Page Note Sec. 
446-21 93 
446-22 93 
446-23 2 
446-24 93 
446-25 93 
446-26 93 
446-27 93 
446-28 93 
447-29 95 
447-30 95 
447-31 95 
447-32 95 
447 34 96 
447-35 97 


11 Cye 25 C.J. 
Page Note Sec. 
917-62App. & 

E. 


917-63“ 
917-64“ 
917-65  “ 
917-66“ 
917-67 
918-68 
918-69“ 
918-70 
918-71. * 
918-72 
918-73. 
918-74 
918-75“ 
918-76“ 
919-78 
919-79 
919-80 
919-81 
919-82 
919-83 


209 
209 
209 
205 
209 
Com- 
merce 


206 
919-84 App. & 


E 
919-85 263 
920-86. 263 
920-87 882 
920-89 915 
920-91 209 
920-92 205 
920-93 205 
921-94 205 
921-95 205 
921-96 205 
921-97 205 
921-98 204 
921-99 266 
921-1. 204 
921- 2 App. & 

E. 
921-3 206 
921-4 203 
921-5 206 
921-6 209 
921-7 263 
921-8 263 
922-9 210 
922-10 217 
922-11 241 
922-12 266 
922-13 263 
922-14 263 
922-15 264 
923-16 209 
923-17 263 
923-18 263 
923-19 265 
923-20. 210 
923-21 266 
923-22 264 
923-23 264 
923-25 269 
923-26 269 
924-27 269 
924-29 327 
924-30 327 
924-31 269 
925-32 269 
925-33 269 
925-34 — 272 
925-35 272 
926-36 272 
926-37 275 
926-38 275 
926-40 276 
926-41 - 276 


11 Cye 25 C.J. 


Page Note Sec. 
926-42 276 
926-43 276 
926-44 278 
927-45. 278 
927-46 278 
927-47 277 
927-48 277 
927-49 285 
927-50... 308 
927-51 276 
928-52 308 
928-53 308 
929-54 308 
929-55 283 
929-56 307 
929-58 285 
929-59 286 
930-60 290 
930-61 289 
930-62 292 
930-63 298 
930-64 293 
931-65 294 
931-66 297 
932-67 295 
932-68 285 
932-69 296 
932-70 300 
932-71 301 
932-72 307 
932-73 802 
933-74 302 
933-75 303 
933-76 285 
933-77 288 
934-78 288 
934-79 308 
934-80 283 
934-81 288 
934-82 291 
935-83 289 
935-86 302 
935-88 302 
935-89 302 
935-91 284 
935-92 310 
935-93 310 
935-94 281 
935-95 3811 
936-96 311 
936-97 311 
936-98 811 
936-99 283 
937- 1 314 
937- 2 317 
937-3. 316 
937- 4 320 
937- 5 321 
9387- 6 ~ 321 
938- 7 321 
938- 8 - - 321 
938- 9 321 
938-10 321 
938-11 321 
938-12 321 
939-13 321 
939-14 321 
939-15 321 
939-16 283 
939-17 322 
939-18 322 
940-19 323 
940-20 323 
940-21 324 
940-22 324 
940-23 824 
940-24 824 
941-25 824 


11 Cye 25 C.J. 


Page Note Sec. 
941-26 324, 
941-27 325 
941-28 325 
941-29 App. & 

Jie 
941-30 “ 
941-31 331 
942-34 327 
942-35 327 
942-36 336 
942-37 327 
942-39 215 
943-40 328 
943-41 328 
943-42 328 
943-43 328 
943-44 215 
943-45 327 
943-46 827 
944-47 263 
944-48 328 
944-49 328 
944-50 328 
944-51 328 
944-52 325 
944-53 328 
944-54 828 
944-55 263 
944-56 327 
944-57 327 
945-58 327 
945-59 339 
945-60 332 
946-61 332 
946-62 332 
946-63 335 
946-64 330 
947-65 327 
947-66 327 
947-67 327 
947-68 327 
948-79 346 
950-88 6 
950-89 258 
950-91 33 
950-92 32 
950-93 34 
950-94 30 
950-95 32 
950-96 96 
950-97 348 
950-98 348 
950-99 848 
950- 1 348 
951- 3 348 
951- 4 3851 
951- 8 341 
951- 9 841 
951-10 342 
951-11 342 
951-12 342 
951-13 843 
951-15 845 
952-16 345 
952-17 344 
952-18 346 
952-21 347 
953-32 348 
953-33 351 
953-34 349 
954-35 349 
954-37 353 
959-88 362 
959-89 362 
959-90 363 
959-91 363 
959-92 363 
959-93 363 


XvVill 


ee ST 
11 Cye 25 C.J. 


Page Note Sec. 
960-94 363 
960-95 363 
961-10 365 
961-11 366 
962-13 273 
962-14 273 
962-15 273 
962-16 273 
962-17 273 
962-18 273 
963-19 367 
963-20 367 
963-21 367 
963-22 369 
963-23 368 
963-24 368 
963-25 371 
964-26 372 
964-28 372 


22 ee 
19 Cye 25 C.J. 
Page Note Sec. 
467- 1 
468- 2 
468- 3 
468- 4 
468- 5 
468- 6 
468- 7 
468- 8 
468- 9 
468-10 
468-11 
469-12 
469-13 
469-14 
469-15 
469-16 
469-17 
469-18 
Animals 


WCWWOWWWWNN NR RRR Ree 


i 
S 
oOo 
—s 
o 
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469-19 


470-21 
470-22 
470-23 
470-24 
470-25 
470-26 
470-27 


~ 
Q 
a 
to 
i=) 


me 
orb dys ororotr > 


493- 1 
493- 2 
493- 3 
493- 4 
493- 5 
493- 6 
493— 7 
493— 8 
493- 9 
493-10 
494-11 
494-12 
494-13 
494-14 
494-15 
494-16 
494-17 
494-18 
494-19 
495-20 
495-21 
495-22 
495-23 
495-24 
495-25 
495-26 
496-27 


(9 CO NIST NI NIST OD CLOT OT COT RR OO RO DO HE pe 


— 


516- 1 
516- 2 
516- 3 
516- 4 
51 5 
516- 6 
§17- 7 
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CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


FEDERAL COURTS—Continued 


Z —~s 
11 Cyc 25 C.J3. 


Page Note Sec. 
964-29 372 
964-30 372 
964-31 372 
964-32 372 
964-33 372 
964-34 372 
965-35 372 
965-36 372 
965-37 372 
965-38 372 
965-39 312 
966-41 372 
966-42 372 
966-43 372 
966-44 373 
966-45 373 
966-47 be 
966-48 376 


ODF 
19 Cye 25 C.J. 


Page Note Sec. 
471-28 6 
471-29 Frauds 

St. of. 
471-30 “ 
471-32 7 
472-33 7 
472-34 10 
472-35 10 
472-36 10 
472-37 10 
472-38 10 
472-39 11 
479-40 il 
473-41 11 
473-42 11 
473 -43 11 
473-44 11 
473-45 13 
473-46 15 
473-47 15 
474-48 16 
474-49 17 
474-50 17 
474-51 17 
474-52 17 
474-53 18 
474-54 18 
474-55 19 
475-56 20 
496-28 13 
496-29 13 
496-30 13 
496-31 13 
496-32 13 
496-33 13 
496-34 13 
496-35 13 
496-36 13 
496-37 14 
497-38 14 
497-40 15 
497-41 15 
497-42 15 
497-43 15 
497-44 9 
497-45 9 
497-46 9 
497-47 9 
497-48 9 
497-49 9 
497-50 10 
498-51 11 
498-52 11 
498-53 11 
498-54 il 
498-55 11 
517- 8 2 
517- 9 2 
517-10 3 
517-11 3 
517-12 3 
517-13 3 
518-14 4 


11 Cyc 25 C.J. 


Page Note Sec. 
966-49 376 
966-50 376 
966-51 376 
967-52 376 
968-53 376 
968-54 376 
968-55 382 
969-56 383 
969-57 383 
969-58 383 
969-59 383 
969-61 384 
969-62 377 
969-63 377 
969-64 377 
970-66 378 
971-69 379 
971-70 380 
971-72 381 


baat ames a 
19 Cyc 25 C.J. 


Page Note Sec. 
475-57 20 
475-58 20 
475-59 20 
475-60 20 
475-61 21 
475-62 21 
475-63 21 
475-64 21 
475-65 21 
475-66 21 
475-67 22 
475-68 25 
476-69 26 
476-70 26 
476-71 26 
476-72 26 
476-73 26 
476-74 26 
476-75 26 
476-76 26 
476-77 26 
476-78 26 
476-79 26 
476-80 26 
477-81 26 
477-82 26 
477-83 25 
477-84 27 
477-85 27 
498-56 12 
498-57 12 
498-58 12 
499-59 12 
499-60 16 
499-61 16 
499-62 16 
499-63 16 
499-64 16 
499-65 16 
499-66 16 
499-67 16 
499-68 19 
499-69 19 
499-70 19 
499-71 20 
500-72 20 
500-73 20 
500-74 20 
500-75 20 
500-76 21 
500-77 21 
500-78 Px 
500-79 22 
500-80 21 
501-81 22 
501-83 23 


or 

= 

ie 

_ 

co 
Dorsrercr orc 


— — c —__ | ———_—_—"*"— 
11 Cye 25 C.J. | 11 Cye 25 C.J. | 11 Cye 25 C.J. | 11 Cye 25 C.J. 
Page Note Sec. | Page NoteSec. | Page Note Sec. | Page Note Sec. 
971-73 381 973-95 395 976-20 408 978-40 422 
971-74 381 973-96 397 976-21 404 978-41 415 
971-75 381 973-97 397 976-22 404 978-42 416 
971-76 381 974-98 397 977-23 405 978-43 416 
972-77 385 974-99 388 977-24 399 979-44 416 
972-78 385 974- 3 389 977-25 411 979-46 416 
972-79 385 975- 7 389 977-26 411 979-47 416 
972-80 385 975- 8 409 977-27 412 979-48 416 
972-81 385 975- 9 409 977-28 412 979-49 381 
972-82 385 975-10 381 977-29 412 979-50 381 
972-84 393 975-11 410 977-30 412 979-51 381 
972-85 391 975-12 402 977-31 412 979-52 381 
972-87 392 976-13 402 977-32 412 979-53 381 
972-88 393 976-14 402 978-34 412 979-54 418 
973-89 394 976-15 402 978-35 412 979-55 418 
973-90 394 976-16 408 978-37 423 979-58 378 
973-91—~ 394 976-17 401 978-38 413 980-60 377,378 
973-93 395 976-18 401 978-39 417 980-61 377 
973-94 395 976-19 401 
FENCES 
~ — Fe ee Fae Fe eS 
19 Cye 25 C.J. | 19 Cye 25 C.J. | 19 Cye 25 C.J. | 19 Cye 25 C.J. 
Page NoteSec. | Page NoteSec. | Page Note Sec. | Page Note Sec. 
477-86 27 478-16 33 481-45 39 484-75 48 
477-87 29 478-17 34 481-46 39 485-76 48 
477-88 29 478-18 34 482-47 40 485-77 48 
477-89 27 479-19 34 482-48 40 485-78 48 
477-90 28 479-20 34 482-49 40 485-79 48 
477-91 28 479-21 35 482-50 39 485-80 48 
477-92 28 479-22 12 482-51 41 485-81 47 
477-93 31 479-23 12 482-52 41 485-82 47 
477-94 31 479-24 12 482-53 41 485-83 47 
477-95 31 479-25 36 483-54 43 485-84 47 
478-96 31 479-26 36 483-55 43 485-85 46 
478-97 31 479-27 36 483-56 43 485-86 46 
478-98 31 479-28 36 483-57 43 485-87 46. 
478-99 31 480-29 36 483-58 45 485-88 46 
478- 1 31 480-30 36 483-59 45 485-89 46 
478- 2 31 480-31 36 483-60 45 486-90 46 
478- 3 31 480-32 36 483-61 45 486-91 46 
478- 4 32 480-33 36 483-62 45 486-92 49 
478- 5 32 480-34 36 483-63 45 486-93 49 
478- 6 32 480-35 36 483-64 46 486-94 49 
478- 7 32 480-36 36 483-65 46 486-95 49 
478- 8 32 480-27 36 484-66 46 486-96 49 
478- 9 32 480-38 38 484-67 46 496-97 49 
478-10 33 481-39 38 484-68 46 486-98 49 
478-11 33 481-40 38 484-69 46 486-99 49 
478-12 33 481-41 38 484-71 46 486- 1 49 
478-13 33 481-42 39 484-72 46 486- 2 50 
478-14 33 481-43 39 484-73 46 486- 3 50 
478-15 33 481-44 39 484-74 48 
FERRIES 
501-84 23 503-12 35 505-39 40 508-65 50 
501-85 23 503-13 35 506-40 40 508-66 50 
501-86 23 503-14 35 506-41 17 508-67 58 
501-87 23 503-15 35 506-42 17 508-68 51 
501-88 23 503-16 36 506-43 17 508-69 51 
502-89 23 503-17 36 506-44 17 509-70 59 
502-90 23 504-18 30 506-45 17 509-71 51 
502-92 24 504-19 30 506-46 17 509-72 51 
502-93 25 504-20 30 506-47 % 509-73 59 
502-94 26 504-21 37 506-48 2 509-74 59 
502-95 24 504-22 37 506-49 18 509-75 60 
502-96 27 504-23 37 506-50 18 509-76 42, 52 
502-97 27 504-24 37 506-51 18 509-77 26 
502-98 27 504-25 37 506-52 18 | 509-78. 53 
502-99 27 504-26 37 506-53 18 509-79 53 
502- 1 32 504-27 38 506-54 46 509-80 53 
502- 2 32 505-28 41 506-55 46 510-81 55 
502- 3 32 505-29 42 507-56 46 510-82 55 
503- 4 33 505-30 44 507-57 46 510-83 55 
503- 5 33 505-31 43 507-58 48 510-84 56 
503- 6 33 505-32 41 507-59 49 510-85 57 
503- 7 33 505-33 41 507-60 47 510-86 57 
503- 8 33 505-34 41 507-61 47 510-87 57 
503- 9 34 505-36 45 508-62 50 511-88 57 
503-10 31 505-37 45 508-63 50 511-89 57 
503-11 31 505-38 40 508-64 50 511-90 54 
FIDELITY INSURANCE 
519-22 6 520-29 8 521-36 12 523-43 13 
519-23 7 520-30 10 522-37 12 523-44 14 
519-24 7 520-31 10 522-38 12 523-45 15 
519-25 7 520-32 10 522-39 12 523-46 15 
520-26 7 520-33 10 522-40 12 524-47 15 
520-27 7 521-34 10 522-41 12 524-48 15 
920-28 8 521-35 Il | | 628-42 12 524-49 15 


FR FS 
11 Cye 25 C.J. _ 


Page Note Sec. 
980-63 424 
980-64 424 
980-65 424 
980-66 411 
980-67 411 
980-68 427 
980-69 427 
981-70 427 
981-71 420 
981-72 428 
981-73 429 
981-74 429 
981-75 428 
981-76 429 
981-77 429 
981-78 429 
981-79 429 
982-82 428 


Ge ES 
19 Cye 25 C.J. 


Page Note Sec. 
487- 50 
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VOLUME TWENTY-FIVE 


EXEMPTIONS 
By Samuet Boyp DARLING 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 7] 


ANALYSIS 
I. DEFINITION [§ 1] p 8 


II. ORIGIN, NATURE, AND PURPOSE [§ 2] p 8 


III. CONSTITUTIONAL AND STATUTORY PROVISIONS [§§ 3-8] p 8 
A. Constitutional Provisions [§ 3] p 8 
B. Statutory Provisions [§§ 4-8] p 9 
1. Validity [§§ 46] p 9 
a. In General [§ 4] p 9 
b. Mandatory Constitutional Provisions [§ 5] p 9 
ce. Effect of Invalid Amendment [§ 6] p 9 
2. Construction [§§ 7-8] p 9 
a. General Principles [§ 7] p 9 
b. Strict or Liberal Construction [§ 8] p 10 


IV. WHAT LAW GOVERNS [§§ 9-11] p 12 
A. Law of What Place [§ 9] p 12 
B. Law of What Time [§§ 10-11] p 14 
1. In General [§ 10] p 14 
2. Change.of Form, Merger, or Renewal of Debt [§ 11] p 15 


V. EXEMPTIONS IN LIEU OF HOMESTEAD [§ 12] p 15 


VI. EFFECT OF OWNERSHIP OR POSSESSION OF OTHER PROPERTY [§§ 13-15] p 16 
A. In General [§ 13] p 16 
B. Property Sold or Encumbered by Debtor [§ 14] p 17 
C. Property Outside of Jurisdiction [§ 15] p 18 


VII. PERSONS ENTITLED TO PRIVILEGE [§§ 16-62] p 18 
A. In General [§ 16] p 18 
B. Residence and Citizenship [§§ 17-25] p 18 
. Residence Generally [§ 17] p 18 
. Express Restriction to Residents [§. 18] p 19 
. Sufficiency of Residence [§ 19] p 19 
. Change of Residence and Absence from State [§§ 20-22] p 19 
a. In General [§ 20] p 19 
b. Intention or Preparations to Remove [§ 21] p 20 
e. Temporary Absence and Intention to Return [§ 22] p 20 
5. Residence of Wife [§ 23] p 21 
r 6. Residence of Family [§ 24] p 21 
7. Citizenship [§ 25] p 21 
C. Particular Statutory Designations of Persons Entitled (§ 
1. “Debtor,” “Defendant,” and “Tenant” [§ 26] p 22 
2. “Family” [§ 27] p 22 
3. “Head of a Family” [§§ 28-35] p 23 
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. In General [§ 28] p 23 

. Support of Family [§ 29] p 24 

. Living Together [§ 30] p 25 

Unmarried Persons [§ 31] p 26 

Wife as Head of Family [§ 32] p 26 

. After Divorce or Separation [§ 33] p 28 

. After Death of Husband or Wife [§ 34] p 29 

. Absence of Head of Family [§ 35] p 30 

. “Householders” and “Housekeepers” [§ 36] p 30 

. Married Women [§ 37] p 31 

. Support of Dependent Females [§ 38] p 31 

. “Aged and Infirm Persons” [§ 39] p 3b 

. Surviving Husband, Wife, Children, and Next of Kin [§§ 40-45] p 32 

. In General [§ 40] Deas 

. Widow [§ 41] p 32 

. Children [§ 42] p 33 

. Heirs [§ 43] p 33 

. Guardians of Minors [§ 44] p 33 

. Surviving Husband [§ 45] p- 33 

D. Persons Engaged in Particular Occupations [§§ 46-62] p 34 
1. In General [§ 46] p 34 

. Habitual Occupation or Use [§ 47] p 34 

. Suspension or Abandonment of Trade or Occupation [§ 48] p 34 

. Unlawful Trade or Occupation [§ 49] p 35 

. Clerks [§ 50] p 35 

“Employees” or “Wage Earners” [§ 51] p 36 

“Farmers” and “Persons Engaged in Agriculture” [§ 52] p 36 

. “Laborers” [§ 53] p 36 

. “Mechanics” [§ 54] p 38 

. “Peddlers” [§ 55] p 38 

. Persons Engaged in Business or Occupation [§ 56] p 39 

. Persons Engaged in Profession [§ 57] p 39 
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13. Persons Engaged in Trade [§ 58] p 39 
14. Persons in Military or Naval Service [§ 59] p 40 
15. “Seamen” [§ 60] p 40 


= 
SD 


. “Teamsters” and “Truckmen” [§ 61] p 40 
- “Other Persons,” “Other Laborers,’ “Other Tradesmen,” Etc. [§ 62] p 41 


VIII. PROPERTY EXEMPT [§§ 63-153] p 42 
A. Nature and Character [§§ 63-143] p 42 
1. In General [§ 63] p 42 
2. Household Goods and Furniture [§§ 64-67] p 42 
a. In General [§ 64] p 42 
b. Necessity and Usefulness [§ 65] p 42 
ce. Use by Household or Family [§ 66] p 43 
d. Particular Articles [§ 67] p 43 
3. Food and Provisions for Debtor and Family [§§ 68-72] De 44 
a. In General [§ 68] p 44 
b. Necessity [§ 69] p 44 
ce. Property for Sale or Exchange [§ we p 44 : 
d. Crops [§ 71] p 45 ~~ : 
e. Food Animals [§ 72] p 45 
. Fodder or Food for Exempt Animals [§ 73] p 46. 
- Wearing Apparel, Yarn, and Cloth [§§ 74-76] P, 46 
a. In General [§ 74] p 46 
b. Necessity [§ 75] p 47 
ce. Ornaments and Jewelry [§ 76] p 
- Arms and Accoutrements [§ 77] p nae 
- Tools, Implements, Instruments, Htc. [§§ 78-87] p 48 
a. In General [§ 78] p 48 
b. Machinery as Tools, Ete. [§§ 79-81] p 49 
(1) In General [ 79] p 49 
(2) Value [§ 80] p 50 - 
(3) Motive Power [§ 81] p 50 
e. Printing Outfits as Tools [§ 82] p 51 _ 
d. Necessity to Conduct of Occupation or Trade [§ 83] p 51 
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e. Necessity of Employment in Occupation or Trade [§§ 84-85] p 52 
(1) In General [§ 84] p 52 
(2) Personal Use by Debtor [§ 85] p 53 
f. Tools or Implements of Several Trades or Occupations [§ 86] p 53 
g. Farming Tools and Implements [§ 87] p 54 
8. Seed Grain and Farm Stock [§ 88] p 55 
9. Library or Instruments of*Professional Men [§ 89] p 56 
10. Work Animals, Vehicles, and Harness [§§ 90-100] p 56 
a. Work Animals [§§ 90-91] p 56 
(1) Horses and Mules [§ 90] p 56 
(2) Oxen [§ 91] p 57 
b. Vehicles and Harness [§ 92] p 57 
e. Teams [§ 93] p 58 
d. Use and Necessity [§§ 94-100] p 59 
(1) In General [§ 94] p 59 
(2) Nature of Use [§§ 95-96] p 59 
(a) In General [§ 95] p 59 
(b) Use to Earn Living or Support Family [§ 96] p 60 
(3) Use for Various Purposes [§ 97] p 61 
(4) Use at Time of Levy [§ 98] p 61 
(5) Use Outside of State [§ 99] p 61 
(6) Necessity [§ 100] p 61 
11. Stock in Trade [§ 101] p 61 
12. Wages, Salary, and Earnings [§§ 102-117] p 63 
a. In General [§ 102] p 63 
b. Definition and Scope of Terms [§§ 103-107] p 64 
(1) “Wages” [§§ 103-104] p 64 
(a) In General [§ 103] p 64 
(b) Earnings under Special Contract [§ 104] p 65 
(2) “Wages or Salary” [§ 105] p 67 
(3) “Earnings” or “Personal Earnings” [§ 106] p 67 
(4) Income [§ 107] p 69 , e 
ce. Amount of Wages and Time within Which Earned [§§ 108-112] p 69 
(1) In General [§ 108] p 69 
(2) Amount Necessary for Debtor's Family [§ 109] p 69 
(3) Earnings within Fixed Period [§ 110] p 69 
(4) Earnings to Fixed Amount within Fixed Period [§ 111] p 70 
(5) Amount per Week or Month or Percentage Thereof .[§ 112] p 70 
d. Future Wages or Earnings [§ 113] p 70 
e. Effect of Payment [§ 114] p 70 
f. Property Purchased with Earnings [§ 115] p 71 
g. Salary or Compensation of Public Officers [§ 116] p 71 
h. Wages of Seamen [§ 117] p 72 
13. Life Insurance [§§ 118-127] p 72 
a. In General [§ 118] p 72 
b. Beneficiary [§§ 119-123] p 73 
(1) In General [§ 119] p 73 
(2) Policy Payable to Insured or His Legal Representatives [§ 120] p 73 
(3) Default of Wife or Children [§ 121] p 73 
(4) Endowment Policy [§ 122] p 73 
(5) Option to Change Beneficiaries [§ 123] p 74 
ce. Premiums [§ 124] p 74 
d. Amount Exempted [§ 125] p 75 
e. Duration of Exemption [§ 126] p 75 
f. Debts Affected [§ 127] p 75 
14, Pensions and Bounties [§§ 128-130] p 77 
a. In General [§ 128] p 77 
b. Under Act of Congress [§ 129] p 77 
* ce, Under State Statutes [§ 130] p 78 
15. Burial Lots; Property of Cemetery [§ 131] p 80 
16. “Personal Property” or “Property” under General Clauses [§§ 132-136] p 80 
a. In General [§ 132] p 80 
b. Money [§§ 133-134] p 81 
(1) In General [§ 133] p 81 
(2) In Custody of Law [§ 134] p 81 
ce. Choses in ot [§ ee Ms 8] 
‘dv Real Property [§ 136] p 
17. Proceeds and Product of Exempt Property [S$ 137-141] p 82 
a. Proceeds [§§ 137-140] p 82 
(1) In General [§ 137] p 82 
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(2) Sale or Exchange [§ 138] p 82 
(3) Involuntary Conversion; Sale on Execution [§ 139] p 83 
(4) Insurance Money [§ 140] p 84 
b. Product [§ 141] p 84 
18. Property in Lieu of Specific Exemptions [§ 142] p 84 
19. Property Necessary to Enjoyment of Zxempt Property [§ 143] p 85 
B. Title or Right to Support Claim [§§ 144-149] p 86 \ 
1. In General [§ 144] p 86 
2. Joint Ownership [§ 145] p 87 
3. Partnership Property [§§ 146-149] p 87 
a. Claim by Partner against Firm Debt [§§ 146-147] p 87 
(1) -While Partnership Continues [§ 146] p 87 3 
(2) After Dissolution [§ 147] p 89 
b. Claim by'Partner against Individual Debt [§ 148] p 89 
e. Claim of Partnership [§ 149]-p 89 
C. Amount [§§ 150-153] p 90 
1. In General [§ 150] p 90 
2. Computation [§ 151] p 91 
3. Double Exemptions [§ 152] p 92 
4. Successive Claims [§ 153] p 92 


IX. LIABILITIES AS AGAINST WHICH EXEMPTIONS MAY BE CLAIMED [§§ 154-181] p 93 
A. In General [§ 154] p 93 
B. Character as Based on Contract or Tort [§§ 155-161] p 93 
. In General [§ 155] p 93 
. Determination of Character of Action [§ 156] p 94 
. Actions for Breach of Promise [§ 157] p 94 
. Liabilities upon Bonds of Officers and Fiduciaries [§_158] p 94 
. Bonds and Recognizances in Legal Proceedings [§ 159] p 94 
. Particular Torts [§ 160] p 95 
. Waiver of Tort and Suit in Assumpsit [§ 161] p 95 
C. Crimes [§§ 162-164] p 95 
1. Civil Liability from Criminal Act [§ 162] p 95 
2. Judgments for Fines and Costs [§ 163] p 96 
3. Liabilities on Bonds and Recognizances [§ 164] p 96 
D. Costs and Fees [§ 165] p 96 
K. Judgment for Penalties [§ 166] p 97 
a Judgment for Alimony or Maintenance [§ 167] p 97 
H 
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. Bastardy Judgment [§ 168] p 97 
. Debts Due Government [§ 169] p 97 
. Purchase Money [§§ 170-174] p 98 
1. In General [§ 170] p 98 
2. Lien and Assertion of Exception against Third Persons [§ 171] p 98 
3. Subjection of Other Exempt Property [§ 172] p 99 
4. Character of Claim Falling within Exception [§ 173] p 99 
5. Persons Entitled to Benefit of Exceptions [§ 174] p 100 
- Rent and Liens for Supplies to Tenant [§ 175] p 100 
. Necessaries [§ 176] p 101 
. Board [§ 177] p 102 
. Lien of Keeper of Livery or Boarding Stable [§ 178] p 103 
. Wages [§ 179] p 103 
. Constitutionality and Construction of Exceptions [§ 180] p 104 
. Enforcement of Claims under Exceptions [§ 181] p 104 


WO met hye 


X. TRANSFER OR ENCUMBRANCE BY DEBTOR [{§ 182-189] p 106 
A. Right to Transfer in General [§§ 182-186] p 106 
1. Sale or Exchange [§§ 182-183] p 106 
a. In General [§ 182] p 106 
b. After Levy .of Execution or Attachment [§ 183] p 107 
2. Gift or Bequest [§ 184] p 107 
3. Mortgage, Pledge, or Other Liens [§ 185] p 107 
4. Assignment of Earnings [§ 186] p 108 
B. Consent of Wife or Husband [§ 187] p 108 
C. After Suit for Purchase Money [§ 188] p 108 
D. Transferee’s Title and Rights [§ 189] p 109 


XI. WAIVER, FORFEITURE, AND ESTOPPEL TO ASSERT [§§ 190-219] p 109 
A. Waiver [§§ 190-210] p 109 
1. Power to Waive [§§ 190-192] p 109 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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a. In General [§ 190] p 109 
b. Constitutional and Statutory Provisions [§ 191] p 110 
e. By Executory Contract [§ 192] p 111 
2. Persons Who May Waive [§ 193] p 112 
3. Waiver by Contract [§§ 194-201] p 113 
a. In-General [§ 194] p 113 
b. Sale [§ 195] p 113 
e. Mortgage and Other Liens [§§ 196-201] p 114 
(1) Mortgage or Pledge in General [§ 196] p 114 
(2) Mortgage Covering Exempt and Nonexempt Property [§ 197] p 114 
(3) Consent of Wife [§ 198] p 114 
(4) Claims of Other Creditors [§ 199] p 115 ; 
(5) Lien for Rent [§ 200] p 115 
(6) Other Liens [§ 201] p 115 
4. Waiver by Conduct [§§ 202-204] p 115 
a. In General [§ 202] p 115 
b. Consent to Levy [§ 203] p 116 
ce. Failure to Assert Claim [§ 204] p 117 
5. Operation and Effect [§§ 205-208] p 118 
a. In General [§ 205] p 118 
b. Operation as Lien or Pledge [§ 206] p 119 
ce. Waiver by Husband as Affecting Wife and Family [§ 207] p 119 
d. Rights of Other Creditors [§ 208] p 119 
6. Enforcement [§ 209] p 120 
7. Revocation and Release [§ 210] p 121 
B. Estoppel [§ 211] p 121 
C. Forfeiture [§§ 212-219] p 123 
1. In General [§ 212] p 123 
2. Failure to File Schedule; Omission from Schedule [§ 213] p 123 
3. Fraud; Fraudulent Conveyance; :Concealment [§§ 214-219] p 123 
a. In General [§ 214] p 123 
b. Fraudulent Conveyance [§§ 215-218] p 124 
(1) In General [§ 215] p 124 
(2) Conveyance of Other Property [§ 216] p 125 
(3) Conversion of Nonexempt into Exempt Property [§ 217] p 125 
(4) Rights of Transferee [§ 218] p 125 
ce. Concealing or Withholding Property [§ 219] p 125 


XII. ESTABLISHMENT, ENFORCEMENT, AND PROTECTION OF RIGHT [(§§ 220-323] p 126 
A. In General [§ 220] p 126 
B. Process and Proceedings against Which Exemption May Be Claimed [§§ 221-228] p 126 
. In General [§ 221] p 126 
. Execution [§ 222] p 127 
. Attachment [§ 223] p 127 
. Garnishment [§ 224] p 128 
. Distress for Rent [§ 225] p 128 
. Foreclosure Proceedings [§ 226] p 128 
. Set-Off [§ 227] p 128 
. Miscellaneous Proceedings [§ 228] p 129 
C. Officers’ Powers, Duties, and Responsibilities [§§ 229-231] p 129 
1. In General [§ 229] p 129 . 
2. Notice to Debtor [§ 230] p 130 
3. Inventory, Appraisement, and Setting Apart [§ 231] p 130 
D. Persons Who May Assert Claim [§ 232] p 131 
E. Claim [§§ 233-247] p 131 
1. Necessity [§§ 223-234] p 131 
a. In General [§ 233] p 131 
° b. Specific Exemptions [§ 234] p 132 
2. Time [§§ 235-240] p 133 
a. In General [§ a p Wee 
b. After Sale [§ 2 p i 
@ hed of ee of ie [§ 237] p 134 
. Attachment 3 
zg ee ie Pree and Attachment Execution [§ 239] p 134 
f. Foreclosure ad Other Proceedings [§ 240] p 135 
3. Form and Sufficiency [§§ 241-244] p 135 
a. In General [§ 241] p 135 
b. Necessity of Writing [§ 242] p 136 
e. Terms and Language [§ 243] p 136 
d. Signature ad Verification [§ 244] p 137 


Pee ee ees 
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4, Presentation and Filing [§ 245] p 137 
5. Waiver of Objections [§ 246] p 138 
6. Costs [§ 247] p 138 
F. Schedule or Inventory [§§ 248-258] p 138 
1. In General [§ 248] p 138 
2. Time [§ 249] p 139 
3. Form and Sufficiency [§§ 250-256] p 139 
. In General [§ 250] p 139 
. Listing and Specification of Property [§ 251] p 139 
. Disclosure and Omission of Property [§ 252] p 140 
. Claim of Exemption [§ 253] p 140 
. Right to Exemption [§ 254] p 140 
. Signature and Verification [§ 255] p 141 
g. Defects and Amendment [§ 256] p 141 
4. Filing and Delivery [§ 257] p 141 
5. Operation and Effect [§ 258] p 141 
G. Appraisement [§§ 259-270] p 142 
1. Necessity in General [§ 259] p 142 
2. Authority and Duty to Procure [§ 260] p 142 
3. Demand and Waiver [§ 261] p 142 
4. Time [§ 262] p 142 
5. Presence of Property [§ 263] p 142 
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. Selection and Competency of Appraisers [§ 264] p 143 
. Conduct of Appraisement; Valuation of Property [§ 265] p 148 
. Return [§ 266] p 143 
9. Objections [§ 267] p 143 
10. Setting Aside and Confirmation [§ 268] p 143 
11. Conclusiveness and Effect [§ 269] p:144 
12. Costs [§ 270] p 144 
H. Selection [§§ 271-275] p 144 
1. In General [§ 271] p 144 
2. Persons Who May Make [§ 272] p 145 
3. Time [§ 273] p 145 
-4. Manner of Selection [§ 274] p 146 
5. Operation and Effect [§ 275] p 146 
Allotment and Setting Apart [§ 276] p 146 
Contest and Hearing [§ 277] p 147 
- Remedies and Procedure to Enforce and Protect [§§ 278-323] p 148 
1. Right and Cause of Action in General [§ 278] p 148 
2. Nature and Form of Proceeding or Action [§§ 279-299] p 148 
a. Motions and Summary Proceedings [{§§ 279-283] p 148 
(1) In General [§ 279] p 148 
(2) On Attachment [§ 280] p 148 
(3) On Execution [§ 281] p 148 
(4) On Garnishment [§ 282] p 149 
(5) Motion to Modify Judgment [§ 283] p 149 
b. Replevin or Other Possessory Action [§§ 284-286] p 149 
(1) Against Officer [§ 284] p 149 
(2) Against Purchaser at Execution Sale [§ 285] p 150 
(3) Against Execution Creditor [§ 286] p 151 
¢. Action for Damages [§§ 287-295] p 151 
(1) Right of Action [§§ 287-289] p 151 
(a) Against Creditor [§§ 287-288] p 151 
aa. In General [§ 287] p 151 
bb. Proceedings Outside State to Evade Exemption [§ 288] p 151 
(b) Against Purchaser [§ 289] p 152 
(2) Form of Action [§§ 290-295] p 152 
(a) In General [§ 290] p 152 ° 
(b) Trespass [§ 291] p 152 
(ec) Case [§ 292] p 152 
(d) Trover [§ 293] p 152 
(e) Assumpsit [§ 294] p 152 
(f) Cross Action; Reconvention [§ 295] p 152 
d. Action for Penalties [§ 296] p 152 
e. Remedies in Equity [$6 297-299] p 153 
(1) In General [§ 297] p 153 
(2) Injunction [§§ 298-299] p 153 
aa. In General [§ 298] p 153 
bb. Against Proceedings in Another State [$ 299]\ p-153 
3. Jurisdiction [§ 300] p 154 Ay 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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4. Parttes [§§ 301-302] p 155 
a. Plaintiffs [§ 301] p 155 
b. Defendants [§ 302] p 156 
5. Pleading [§ 303] p 156 
6. Evidence [§§ 304-314] p 158 
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a. Presumptions and Burden of Proof [§§ 304-312] p 158 


(1) In General [§ 304] p 158 


(2) Status of Claimant as Person Entitled to Exemption [§ 305] p 158 
(3) Nature and Character of Property [§ 306] p 159 

(4) Title or Right to Property [§ 307] p 159 

(5) Value of Property [§ 308] p 159 


Nature of Claim against Which Exemption Is Asserted; Exceptions [§ 309] p 160 


(7) Waiver or Forfeiture of Exemption [§ 310] p 160 
(8) Proceedings to Protect Exemption Right [§ 311] p 160 
(9) Evasion of Exemption Law [§ 312] p 160 


b. Admissibility [§ 313] p 160 


ce. Weight and Sufficiency [§ 314] 
. Trial and Hearing [§§ 315-318] p 161 


“ 


a. In General [§ 315] p 161 
_ b. Instructions [§ 316] p 161 


p 161 


c. Questions of Law and Fact [§ 317] p 161 
d. Verdict and Findings [§ 318] p 163 


. Judgment [§ 319] p 163 

. Review [§ 320] p 163 

. Damages [§§ 321-323] p 163 
a. In General [§ 321] p 163 


io 0) 


b. When Property Is Returned or Recovered [§ 322] p 164 
ce. Exemplary Damages [§ 323] p 164 


XIII. OFFENSES AGAINST EXEMPTION LAWS [5 324] p 165 


CROSS REFERENCES 


Allowances to surviving wife, husband, or children see 
Executors and Administrators §§ 758-874. 
Common-law exemptions from: 
Attachment see Attachment §§ 382-395. 
Execution see Executions §§ 42-113. 
Garnishment see Garnishment [2( Cyc 990 et seq]. 
Conveyance in fraud of creditors see Fraudulent Con- 
veyances [20 Cyc 377]. : 
Duty of garnishee to set up defendant’s exemption see 
' Garnishment [20 Cyc 1079]. 
Exemption from: 
Appearance as witness see Witnesses [40 Cyc 2161). 
Appropriation to public use see Eminent Domain § 75. 
Arrest in: 
Bankruptcy proceeding see Bankruptcy § 617. 
Civil proceeding generally see Arrest §§ 133-153. 
Criminal cases see Arrest § 7. 
Assessment for public improvement: 
Generally see Municipal Corporations [28 Cyc 1131]. 
Levee see Levees [25 Cyc 202]. 
Assignment for benefit of creditors see Assignments 
for Benefit of Creditors §§ 197, 198. 
Attachment see Attachment §§ 382-395. ; 
Distribution see Executors and Administrators § 180. 
Duty see Customs Duties § 51. 
Garnishment see Garnishment [20 Cyc 990 et seq]. 
Jury service on: . 
Grand jury see Grand Juries [20 Cyc 1304]. 
Petit jury see Juries [24 Cyc 205]. 
Law prohibiting carrying of weapons see Weapons 
[40 Cyc 857]. ty 
Liability for negligence, validity of contract for see 
Contracts § 437. 
' License tax: 
Generally see Inicenses [25 Cyc 621]. 
Hawker or peddler see Hawkers and Peddlers (21 
Cyc 374]. 
Military service see Army and Navy § 28. 


Poll tax see Highways. 
Prosecution for criminal offense see Criminal Law 


Requirement of security on appeal see Appeal and 


Error § 1153. 
Search and seizure sce Searches and Seizures [35 Cyc 
1269] 


estration see Sequestration [35 Cyc 1404]. 
Settee of process see Process [32 Cyc 490]. 
Supplementary proceedings see Executions § 940. 
Taxation: 

lly see Taxation [37 Cyc 884]. ; 
epee taxes see Municipal Corporations [28 
Cyc 1685]. 
_ Testifying see Witnesses [40 Cve 2161]. 
Toll see Toll Roads [38 Cyc 393]. 
Usury law see Usury [39 Cyc 912]. 


For later c 


Exemption from:—Continued : 
Work on highways see Highways [37 Cyc 333]. 
Exemption of: : 
Assignor for benefit of creditors see Assignments for 
Benefit of Creditors §§ 518, 519. 
Bankrupt see Bankruptcy § 618. 
Charitable institution from taxation see Taxation [37 
Cyc 926]. 
Homestead see Homesteads [21 Cyc 448]. 
Joint wrongdoer see Forts [38 Cyc 490]. 
Member of legislature see States [36 Cyc 862]. 
Official salary from garnishment see Garnishment [20 
Cye 1030]. 
Physician or surgeon from occupation tax see Physi- 
cians and Surgeons [30 Cyc 1560]. 
Rights in public lands see Public Lands [32 Cyc 1082]. 
Rolling stock of railroad from execution see Railroads 
{33 Cye 557]. 
Taxpayer from road work see Highways [37 Cyc 333]. 
Wife’s separate property see Husband and Wife [21 
Cye 1434]. 
mxempt property as assets of estate of decedent see 
Executors and Administrators § 357. 
Federal courts as bound by decisions of state courts see 
Federal Courts. 
Forfeiture of exemption by attempted fraudulent 
Sea ate ae see Fraudulent Conveyances [20 Cyc 
helt Als i 
Homestead exemptions see Homesteads [21 Cyc 448]. 
Levy on exempt property, as constituting breach of of- 
ficial bond see Sheriffs and Constables [35 Cyc 1919}. 
Liability of: 
Assessor assessing property exempt by law see Tax- 
ation [37 Cyc 986]. 
Homesteads to mechanic’s lien see Mechanics’ Liens 
[2% -Cye 27]. 
Sheriff for: 
Failing to sell property which debtor claims as 
exert see Sheriffs and Constables [35 Cyc 
1695]. 
Seizure of exempt property see Sheriffs and Con- 
stables [35 Cyc 1647]. 
Selling exempt property after notice of exemption 
ee owner see Sheriffs and Constables [35 Cyc 
87]. 
Mandamus to compel allowance of exemptions see Man- 
‘damus [26 Cyc 1 
Marshaling assets when debtor possesses only exemnt 
Beas see Marshaling Assets and Securities [26 
ye Sis 
Mechanics’ liens on exempt property see Mechanics’ 
Liens [27.Cyc 27]. 
Negotiability of note containing waiver of exemption 
see Bills and Notes § 223. 
Privileges of public officers see Officers. 


ases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Process, persons exempt from see Process [32 Cyc 
490 


Property subject to: 


Attachment see Attachment §§ 350-395. 


Execution see Executions §§ 42-113. 


Garnishment see Garnishment [206 Cyc 990]. 


[§ 1] 


seizure and sale under legal proce 
ment of their debts.t 


The term ‘‘exemption’’ as employed in 
this title may be defined as a statutory freedom of 
the personal property of debtors from liability to 


The similar freedom, also 
statutory, of the real property of the debtor is 


EXEMPTIONS 


I. DEFINITION 


ss for the pay- 
title. 


[§§ 1-3 


Resisting levy on exempt property as see Obstructing 
Justice [29 Cyc 1330]. 
Special execution against exempt property see Execu- 


tions § 1099%. : 
Specific performance of contract waiving exemption see 
Specific Performance [36 Cyc 528]. 


ordinarily termed a ‘‘homestead’’ exemption and is 
treated in a separate title.’ 
sonal property, although denominated by the stat- 
ute a ‘‘homestead,’’ falls within the scope of this 


An exemption of per- 


II. ORIGIN, NATURE, AND PURPOSE 


[§ 2] 


derogation of the ereditor’s rights 


they are to be determined by the constitution or 
While homestead ® 
and personal property exemptions are of the same 
general nature,® the exemption in personal property 


statute creating the exemption.* 


is not in the nature of an estate 


analogous to the homestead right in land,’ but the 
debtor’s interest, if it can be called an interest at 
all and if anything beyond a mere negative im- 


munity from disturbance under a 


is in the nature of a chattel interest.® 
jurisdictions the exemption is regarded as allowed 


CONSTITUTIONAL AND STATUTORY PROVISIONS 
[§ 3] A. Constitutional. Provisions. 


III. 


1. See In re Burnett, 201 Fed. 162, 
165 [quot Cyc]. 

[a] “Not exempt by law.”—The 
phrase “not exempt by law,’ in a 
statute providing that property not 
exempt by law shall be subject to 
payment of debts and shall be liable 
to be taken on execution, includes 
exemptions conferred by federal as 
well as by state laws. Brewer v. 
Warner, 105 Kan. 168, 182 P 411. 

[b] Exemption generally. — (1) 
“Free from liability, from duty, from 
service.” Bartholomew v. Austin, 85 
Fed. 359, 368, 29 CCA 568. (2) ‘“Re- 
lease from some burden, duty or ob- 


ligation.” Maine Water Co. v. Water- 
‘ville, 93 Me. 586, 596, 45 A 880, 49 
LRA 294. (3) “An immunity, free- 


dom from any service, charge, bur- 
den, taxes, etc., to which others are 
~ subject.” Koenig v. Omaha, etce., R. 
Co., 3 Nebr. 373, 380. 

2. See Homesteads [21 Cye 448]. 

Exemption of personalty in lieu of 
homestead see infra § 12. 

8. Hudspeth v. Harrison, 6 Kyl 
304, 18 Ky. Op. 25; Fink vy. Fraenkle, 
14 NYS 140, 20 NYCivProe 402. 

Common-law exemptions from: 
er esas see Attachment §§ 295, 
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Execution see Executions §§ 42-113. 
Garnishment see Garnishment [20 

Cyc 990 et seq]. 

4 Roberts v. Carrithers, 180 Ky. 
315, 319, 202 SW 659 [cit Cye]; 
Wygant v. Smith, 2 Lans. (N. Y.) 
185; Yates County Nat. Bank v. Car- 
penter, 49 Hun 40, 1 NYS 7338, 14 NY 
CivProe. 872 [rev on other grounds 
119 N. Y. 550, 23 NE 1108, 16 AmSR 
855, 7 LRA 557]; Armendarez v. 
ae Dieu, (Tex. Civ. A.) 145 SW 

“The right of a debtor. to an 
exemption of his property from seiz- 
ure and sale for the payment of his 
debts is determined by the statute, 
which creates the exemption and 
only the specific articles mentioned 
as exempt are held to be exempted, 
as in the absence of such statutes 
all property is subject to execution.” 


Exemptions of the character herein con- 
sidered rest upon constitutional or statutory pro- 
visions,® and in so far as the debtor’s rights are in 


at common law, 


in the property 


particular writ 
In some 


Roberts v. Carrithers, supra, 

[a] Rule applied.—A charitable in- 
stitution is not entitled to exemption 
in its property, where the statute 
makes no provision for that purpose. 
Armendarez v. Hotel Dieu, (Tex. 
Civ. A.) 145 SW 1030. f 

5. Homestead exemptions 
Homesteads [21 Cyc 448], 

6. Pender v. Lancaster, 14 S. C. 
25,215 37 tAmR 720; 

“The right of homestead exemp- 
tion, and that to the exemption of 
personal property of the prescribed 
kinds, must be regarded as of the 
Same nature and attended by the 
same general incidents, as they are 
both created by the same instrument 
for the accomplishment of the same 
purpose, and only differ in the re- 
spect that one relates to real and 
the other to personal property, which 
is unimportant in its bearing on the 
question of their nature.’ Pender vy. 
Lancaster, supra. 

7. lyon, ete., Co. v. Modern Or- 
der of Preztorians, (Tex. Civ. A.) 142 
SW 29. 

met State v. Harrington, 33 Mo. A, 


9. See In re Liby, 218 Fed. 90. 
Waiver of right see infra § 
et seq. 


see 


190 


10. See In re Solomon, 254 Fed. 
508, 504; In re Liby, 218 Fed. 90. 

“The purpose of the exemption is 
not only to protect every debtor 
from total destitution, but also to 
protect the public from the result- 
ant necessity of providing for him 
as a public charge.’ In re Solomon, 
supra, : 

11, Ala—Noland vy. Wickham, 9 
Ala. 169, 44 AmD 435. 

Mass.—Richardson vy. Buswell, 10 
Mete. 506, 48 AmD 450, 

Mo.—Megehe y. Draper, 21 Mo. 510, 
64 AmD 245. 

N. Y.—Wileox v. Hawley, 31 N. Y. 
648; Griffin. v. Sutherland, 14 Barb. 
read Woodward v. Murray, 18 Johns. 

Okl.—Anderson vy, Canaday, 37 Okl. 
171, 131 P 697, AnnCas1915B 714. 


51 P 890, 68 AmMSR 339. 


for the benefit of the debtor,®? while in others it is 
regarded as in the nature of a police regulation 
primarily for the benefit of the community.!° 
purpose underlying all exemption legislation is the 
securing to the unfortunate debtor of the means 
to support himself and his family,1+ the protection 
of the family being the main consideration.?2 It 
has been stated that an essential feature of an 
exemption is that the property shall be permanently 
exempt in the debtor’s hands from seizure by his 
creditors under judicial process,1? and the exempt 
property is something upon which creditors cannot 
be regarded as having extended credit and from 
which they cannot have anticipated satisfaction.14 


The 


In some | jurisdictions express constitutional provisions fix 


Tex.—Allison y. Brookshire, 38 
Tex. 199, : 

Vt.—Leavitt v. Metealf, 2 V+ 2, 
343, 19 AmD 718. 

Wis.—Connaughton y. Samds, 32 
nae 387; Wright v. Pratt, 31 Wis. 


B. C.—Yorkshire Guarantee, etc., 
Corp. v. Cooper, 10 B. C. 65, 

“It is properly a remedial statute, 
evidently intended to prevent fami- 
lies from being stript of the last 
means of support, and left to suffer, 
or cast as a burden upon the public; 
and to rescue them from the hands 
of unfeeling creditors; and the bet- 
ter to enable such poor debtors to 
satisfy the just demands against 
them.” Leavitt v. Metcalf, supra 
(per Turner, J.). 

12. - C.—Moore vy. Buckler, 44 
App. 487. : 

184 


lowa.—Schooley vy. 
Iowa 835, 169 NW 56. 

Ky.—Grant v. Phcenix-Jellico Coal 
Co., 155 Ky. 585, 159 SW 1161; Mc- 
Murray v. Shuck, 6 Bush 111, 99 
AmD 662. 

iua.—Garner yi Freeman, 118 La, 
184, 42 S_ 767, 118 AmSR 361, 
sane Y.—Wilcox vy. Hawley, 31 N. Y. 


Pa.—Kunkle’s Est., 4 Pa. Go, 234. 

Vt.—Leavitt v. Metcalf, 2 Vt. 342, 
19 AmD 718. 

“The exemption was made for the 
benefit of the family, rather than its 
head, the debtor. Its object con- 
cerns a question of public policy. It 


Schooley, 


is to keep together the wife and: 


children, that the latter may be 
trained and educated to become use- 
ful members of society; to protect 
them against the dangers to which 


they would be exposed by being scat-— 


tered, at a tender age, and to secure 
them the means of instruction and 
improvement.” Griffin v. Sutherland, 
14 Barb. (N. Y.) 456, 459. i 

13. In re Burnett, 201 Fed: 162, 
165 [quot Cyc]. 

14, Taylor v. Winnie, 59 Kan. 16, 

[a] 


“Exempt property is some- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the amount and character of personal property 
exemptions,’® provisions of this character being 
regarded as self-executing,’® while others merely 
direct the legislature to provide for exemptions by 
necessary legislation.17 

[§ 4] B. Statutory Provisions—1l. Validity— 
a. In General. The validity of exemption laws as 
against the objection that they constitute class 
legislation,18 or impair the obligation of contracts, 
or impair vested rights,2° has been considered in 
another title. So exemption laws are subject to con- 
stitutional provisions as to the subjects and titles 
of acts generally,?4 and of amendatory acts.22 A 
statute exempting proceeds of fraternal benefit in- 
surance policies is not in violation of a constitu- 
tional provision that ‘‘government is instituted for 
the protection, security, and benefit of the peo- 
pe 

-{$ 5] b. Mandatory Constitutional Provisions. 
When the constitution direets the legislature to 
enact laws granting exemptions, its legislation, to 
be valid, must comply with the directions in. all 
respects.** But a constitutional provision allow- 
ing a debtor to waive his exemption does not bind 
the legislature to provide a remedy by garnish- 
ment for the collection of debts as to which exemp- 
tions are waived,?> and a statute declaring that 
wages of resident laborers for personal services to 
a fixed amount shall be exempt from garnishment, 
containing no exception in the case of waiver of 
exemption by the laborer, does not violate the con- 
stitutional provision allowing a debtor to waive his 
exemptions.2® A more extended exemption given 
in an act than in the constitution is unconstitutional 
and void,’* and the legislature cannot grant an 
exemption as against a debt which the constitution 
expressly excepts.28 An act giving an exemption 
from attachment is included within, and does not 
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add to, a constitutional provision giving an exemp- 
tion from execution,” although the exemption from 
attachment exceeds in amount the exemption from 
execution allowed in the constitution.2° And a pro- 
vision for personal property exemptions does not 
extend a constitutional provision expressly exempt- 
ing a homestead but making no provision as to per- 
sonal property.*1 On the other hand a statute ean- 
not restrict an exemption allowed by the constitu- 
tion,?? as by excepting particular debts.23 Where 
the constitution does not direct the legislature to. 
set aside any particular property, the amount and 
kind of property to be exempt from execution is 
purely a question of legislative policy.** Where the 
legislature has passed exemption laws as directed 
by the constitution, it cannot thereafter entirely 
abrogate the laws without a contemporaneous pas- 
sage of substitutes therefor, but it has the power 
to modify the laws within the constitutional limits.*5 

[§ 6] ¢. Effect of Invalid Amendment. Where 
an amending exemption law is unconstitutional, the 
claimant may still have his exemption under the 
original law but is not entitled to further exemp- 
tions under the amendment.*¢ 

[§ 7] 2. Construction—a. General Principles. 
Inasmuch as the exemption right is a creature of 
the statute,>7 the extent or limitation, or even 
the very existence of the right itself, is often de- 
termined by the usual principles of statutory con- 
struction,*® as for.instance the principles that the 
intention of the lawmaker must prevail over the ’ 
literal sense of the terms, and the reasons and inten- 
tion of the statute must prevail over its strict let- 
ter ;°° that particular words may be ignored if out 
of harmony with the general purpose of the act, 
unless they are used by way of proviso or excep- 
tion, or indicate a positive intent inconsistent with 
the general spirit;*® that all parts of the statute 


thing toward which the eye of the 
ereditor need never be turned.” Tay- 
lor v. Winnie, 59 Kan. 16, 18, 51 P 
890, 68 AmSR 339 [quot In re Bur- 
nett, 201 Fed. 162, 165]. 

15. See constitutional provisions; 
and In re Handlin, 11 F. Cas. No. 
6,018, 3 Dill. 290 (construing Arkan- 
sas constitution of 1868); In re Heze- 
kiah, 12 F. Cas. No. 6,448, 2 Dill. 551 
(construing Arkansas constitution of 
1868); Brown vy. Leitch, 60 Ala. 313, 
31 AmR 42; Miller v. Marx, 55 Ala. 


See Constitutional Law § 117. 
y 17. Moss vy. Jenkins, 146 Ind. 589, 
45 NE 789; Green v. Aker, 11 Ind. 
223; Coppage v. Gregg, 1 Ind. A. 112, 
27 NE 570. 

18. See Constitutional Law § 865. 

19. See Constitutional Law 8 748. 

20. See Constitutional Law § 525. 

21. Tuttle v. Strout, 7 Minn. 465, 
82 AmD 108; Bishop v. Middleton, 43 
Nebr. 10, 61 NW 129, 26 LRA 445; 
Singer Mfg. Co. v. Fleming, 39 Nebr. 
679, 58 NW 226, 42 AmSR 613, 23 
LRA 210. 

Title of act as indicating subject 
matter see Statutes [36 Cyc 1017 et 
seq]. 

oe Creditors’ Collection Assoc. v. 
Bisbee, 80 Wash, 358, 141 P 886. 

Title of amendatory act see Stat- 
utes [36 Cyc 1058 et seq]. 

23. Brown v. Steckler, (N. D.) 
168 NW 670. 

24. Birdsong v. Tuttle, 52 Ark. 91, 
12 SW 158, 20 AmSR 156; Winter v. 
Simpson, 42 Ark. 410; Probst_ v. 
Scott, 31 Ark. 652; Coleman v. Bal- 
landi, 22 Minn. 144; Tuttle v. Strout, 


7 Minn. 465, 82 AmD 108; Brown 
v. Streckler, (N. D.) 168 NW 
670, 


{a] Tlustration.—A_ constitutional 
provision exempting “personal prop- 


erty” to a certain amount is not vio- 
lated by statutes exempting wages 
or other choses in action, which are 
personal property within the consti- 


tutional limitation. Birdsong v. 
Tuttle, 52. Ark. 91, 12 SW (158, 20 
AmSR 156; Winter v. Simpson, 42 
Ark. 410; Probst v. Scott, 31 Ark. 
652. 

25. Richardson v. Kaufman, 143 
Ala, 248, 39:S 368; 

26. Richardson v. Kaufman, 143 


Ala. 243, 39 S 368. 

27. In re How, 59 Minn. 415, €1 
NW 456, 61 Minn. 217, 68 NW 627; 
Duncan v. Barnett, 11 S. C. 3338, 32 
AmR 476. 

{a] A statute placing no limit 
upon. the amount of exemption vio- 
lates a constitutional provision di- 
recting the legislature to fix the 
exemption at a reasonable amount. 
In re How, 59 Minn. 415, 61 NW 456, 
61 Minn. 217, 63 NW 627. 

[b] Statutory exemption of ar- 
ticles in addition to those exempted 
in the constitution is void. Duncan 
v. Barnett, 11 S. C. 333, 32 AmR 476 
{expl and dist Homestead Bldg., etc., 
Assoc. v. Enslow, 7S. C. 1]. 

28. Dunker v. Chedic, 4 Ney. 378. 


29. Himmel v. Hichengreen, 107 
Md. 610, 69 A 511. 

380. Himmel v. Eichengreen, 107 
Md. 610, 69 A 511. 

81. Oliver v. White, 18 S, C. 235. 


32. Burrows v. Brooks, 113 Mich. 
307, 71 NW 460; Bofferding v. Men- 
gelkoch, 129 Minn. 184, 152 NW 125; 
Tuttle v. Strout, 7 Minn. 465, 8&4 
AmD 108; Martin v. Hughes, 67 N. C. 

3. 
tae: Burrows v. Brooks, 113 Mich. 
307, 71 NW 460; Tuttle v. Strout, 7 
Minn, 465, 82 AmD 108. ; ; 

fa] Exception of wage claims in- 
valid.—Burrows v. Brooks, 113 Mich. 


307, 71 NW 460; Tuttle v. Strout, 7 
Minn. 465, 82 AmD 108. 

34. In re Vonhee, 238 Fed. 422. 

[a] TIustration.—A constitutional 
provision that the iegislature shall 
protect by law from forced sale a 
certain portion of the homestead 
“and other property of all heads of 
families” is not mandatory upon the 
legislature to set aside any particu- 
lar property, and a statute providing 
that no property shall be exempt 
from execution for wages is not in 
violation of such constitutional re- 
quinetent. In re Vonhee, 238 Fed. 


85. Parker v. ISing, 16 Wis, 223% 
Bull v. Conroe, 138 Wis. 233. 

36. In re Buelow, 98 Fed. 86. 

Effect of invalid amendments gen- 
erally see Statutes [26 Cyc 1055]. 

87. See supra § 2. 

38. See cases infra this section. 

Construction of statutes generally 
see Statutes [386 Cyc 1102]. 

89. Ill—Good v. Fogg, 61 Ill: 449, 
14 AmR 71. 


KkXy.—Roberts v. Carrithers, 180 
Ky. 315, 202 SW 659. 

Me.—Smith vy. Chase, 71 Me, 164. 

Mich.—King v. Moore, 10 Mich. 


538. 
N. Y.—Yates County Nat. Bank v. 
Carpenter, 119 N. Y. 550, 23 NE 1108, 


16 AmSR 855, 7 LRA 557; Mallory v. 


Norton, 21 Barb. 424; Hall y. Penney, 
11 Wend, 44, 25 AmD 601. 

Tenn.—Rose v. Wortham, 95 Tenn. 
505, 509, 32 SW 458, 30 LRA 609; 
Merriman v. Lacefield, 4 Hejisk. 209. 

Tex.—Alsup v. Jordan, 69 Tex. 200, 
6 SW 831, 5 AmSR 58. 

Vt.—Mundell v. Hammond, 40 Vt. 
641. 

Wash.—Elsom v. Gadd, 93 Wash. 
603, 161 P 4838, 162 P 867. 

40. In re Safady, 228 Fed. 538. 
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must be construed together;*! that all statutes in 
pari materia must be construed together and that 
the intent of the lawmakers must be determined 
from a consideration of the whole;*? that a statute 
must be construed so that if it can be prevented no 
clause, section, or word should be void, superfluous, 
or without significance ;** that where special words 
are used followed by words of more general im- 
port, the general words are to be limited to things of 
the same kind as are described by the special words, 
unless an intention may be found to extend their 
meaning ;** that the express mention of one thing 
implies the ex¢lusion of another of the same class;*° 
that repeals by implication are not favored,*® but 
that, where a new legislative act covers the same 
subject matter as an existing statute, and the two 
are so plainly repugnant and inconsistent that they 
cannot stand together, the old statute is to be re- 


41, Taylor v. Barker, 108 App. 
Div. 21, 95 NYS 474; Ellison v. 
Straw, 116 Wis. 207, 92 NW 1094. 

42. Ala.—Kimbali v. Cunningham 
Hardware Co., 192 Ala. 223, 68 S 309. 

Iowa.—Cook vy. Allee, 119 lowa 226, 
93 NW 93. 

La.—Estalotte vy. Clements, 8 La. 
A. (Orleans) 227, 

N. J.—Spear v. Locust Wood Ceme- 
tery Co., 72 N. J. Eg. 821, 66 A 1068. 


Tenn.—Jordan v. Gower, 1 Baxt. 
108. 
Wash.—In re Blattner, 89 Wash. 


412, 154 P 796. 

[a] Exemption and fraud stat- 
utes.—Exemption statutes, and par- 
ticularly those in favor of the wife 
and children against creditors of the 
husband or father, must be construed 
with the statutes as to frauds and 
perjuries and fraudulent convey- 
ances. Kimball v. Cunningham Hard- 
ware Co., 192 Ala. 223, 68 S 309. 

{[b] Statutes exempting proceeds 
of insurance policies.—A statute 
exempting all proceeds of insurance 
policies followed - by a_ statute 
exempting proceeds only in _ the 
hands of beneficiaries named is con- 
strued with it to restrict the ex- 
emption to the beneficiaries named, 
and not allowing it where the policy 
is drawn in favor of the personal 
representatives of the debtor. In re 
Blattner, 89 Wash. 412, 154 P 796. 

43. Russell v. Arnold, 25 Ga. 625; 
Brown v. Balfour, 46 Minn. 68, 48 
NW 604, 12 LRA 3873. 

44. U. S—Hills v. Joseph, 229 
Fed. 865, 868, 144 CCA 147 [quot 
Cyc]. 


Colo.—Martin vy. Bond, 14 Colo. 
466, 24 P 326. 

Kan.—Williams v. Vincent, 70 Kan. 
pee, 79 P 121, 109 AmSR 469,68 LRA 
34 


Miss.—McLarty v. Tibbs, 69 Miss. 
Sone te bb 7. 

Wis.—Bevitt v. Crandall, 19 Wis. 
581 [mod Wicker v. Comstock, 52 
Wis, 315, 9 NW 25]. 

45. Taylor vy. Barker, 108 App. 
Div. 21, 95 NYS 474. 

46. Hawkins v. Mosher, 8 Colo. A. 
31, 44 P 763; Mardis v. Clarke, 19 Pa. 
386; In re Blattner, 89 Wash. 412, 
154 P 796: Northwestern Mut. L. Ins. 
Co. v. Chelhalis County Bank, 65 
Wash. 374, 118 P 326. 


47. Jumper v. Moore, 110 Me. 159, 
85 A 485. 
48. Shadewald v. Phillips, 72 


Minn. 520, 75 NW 717. 

[a] Dlustration.—Where a stat- 
ute exempting from execution “one 
Sewing machine” was amended by 
adding “one bicycle,” and later the 
statute was amended so as to read 
“one sewing machine and one type- 
writing machine,” a bicycle was no 
longer exempt. Shadewald v. Phil- 
lips, 72 Minn. 520, 75 NW 717. 

49. Wortendyke vy. Blauvelt, 91 
N. J. L. 3538, 102 A 150; Frazier v. 
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visions.*9 


Nashville Veterinary Hospital, 139 
Tenn. 440, 201 SW 751; Brown v. 
Western State Hospital, 110 Va. 321, 
66 SE 48; Burlander y. Milwaukee, 
etc., R._Co,,.26 Wiis. ‘76, . 

50. Bransom v. Bacon, 7 J. J. 
Marsh. (Ky.) 259; Cayce v. Stovall, 
50 Miss. 396. 

51. London, etc., Loan, Co. 
v. Connell, 11 Man. 115. 

[a] Reason for rule.—‘Statutes 
exempting a debtor’s property from 
the payment of his debts are not 
remedial in the ordinary sense, so 
as to require them to be construed 
with any peculiar liberality; They 
are in derogation of the common 
law, and confer immunities and 
privileges contrary to its general 
maxims. The interpretation there- 
tore is to be according to what is 
written, or what is plainly or mani- 
festly to be implied from what is 
written. The court is not to specu- 
late on what are the evils to be pro- 
vided against, and thus come to a 
conclusion in conformity to what a 
liberal and munificent spirit, or -per- 
haps a more enlightened judgment 
than that displayed in the legisla- 


etc., 


tive provision would approve.” Rue 
v. Alter, 5 Den, (N. Y.) 119, 120. 
52. U. S.—Hills v. Joseph, 229 


Fed. 865, 868, 144 CCA 147 [quot 
Cyc]; In re Crum, 221 Fed. 729; In 
re Crook, 219 Fed. 979; In re Swan- 
son, 213 Fed. 353; Smith v. Thomp- 
son, 213 Fed. 3385, 129 CCA) 687; In 
re Gerber, 186 Fed. 693, 699, 108 CCA 
511 [cit Cyc]; In re Jones, 13 F. Cas. 
No. 7,445, 2 Dill. 348. 

Ala.—Barton v. Laundry, 79 S 308; 
Russell v. Oneonta, 73 S 986; Ken- 
nedy v. Smith, 99 Ala. 88, 11 S 665; 
Allman v. Gann, 29 Ala. 240; Favers 
v. Glass, 22 Ala. 621, 58 AmD 272; 
Noland y. Wickham, 9 Ala. 169, 44 
AmD 435; Watson v. Simpson, 5 Ala. 


233, 

Ariz.—Wilson v. Lowry, 5 Ariz. 
335, 52) Po777; ; 

Ark.—Davis v. Cramer, 133 Ark. 


224, 202 SW 239; St. Louis, ete. R. 
Co. v. Hart, 38 Ark. 112; Wassell v. 
Tunnah, 25 Ark. 101. 
Cal.—McManus’ Est., 87 Cal. 292, 
95 P 413, 22 AmSR 250, 10 LRA’ 567. 
Colo.—Sandberg v. Borstadt, 48 
Colo. 96, 109 P 419; Rutter v. Shum- 
way, 16 Colo, 95, 26 P 321; Martin v. 
Bond, 14 Colo. 466, 24 P 326, 
Conn.—Davidson vy. Hannon, 67 
Conn, 312, 34 A 1050, 52 AmSR 282, 
34 LRA 718; Montague v. Richard- 
son, 24 Conn. 338, 68 AmD 173; Pat- 
cn v. Smith, 4 Conn. 450, 10 AmD 
Fla.—Jetton Lumber Co. vy. Hall, 
67 Fla. 61, 64 S 440, 51 LRANS 1121. 
Ida.— Elliot vy. Hall, 83 Ida. (Hasb.) 
ae 31 P 796, 35 AmSR 285, 18 LRA 


Tll.—Finlen v. Howard, 126 Ill, 259, 
18 NE 560; Washburn v. Goodheart, 
88 Ill, 229; Good v. Fogg, 61 Ill. 449, 
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garded as amended by the new so as to become con- 
formable thereto;*? that where an act provides that 
a prior statute ‘‘should be amended so as to read 
as follows’’ the amendatory act is a substitute for 
the original statute and repeals all those parts of 
the prior act which are omitted,*® or that a revision 
of the whole subject matter repeals former pro- 
But this last rule, as all the others, must 
yield to the general rule that the intention of the 
legislature must be discovered and carried out.5° 
[§ 8] b. Strict or Liberal Construction. 
in some jurisdictions it is held that exemption laws 
are to be strictly construed,®! the rule adopted by 
practically all of the courts is that they are to be 
construed liberally so as to effectuate their bene- 
ficent purposes,°? although a middle ground has also 
been taken to the effect that exemption laws are to 
be construed as they are written, the courts therein 


While 


14 AmR 71; Herschbach y. Cassout, 
197 Ill. A. 188; Burns v. Turner, 193 
Ill. A. 172; Wohlford v. Wabash Coal 
Co., 164 Ill. A. 185; Illinois Cent. R. 
Co. v. Cowles, 127 Ill. A. 456; Gibson 
Ve. Peo. 122: ieAe aig 

Ind.—Union Nat. Bank v. Finley, 
180 Ind. 470, 103 NE 110; Pomeroy v. 
Beach, 149 Ind. 511, 49 NE 370; Rob- 
inson v. Hughes, 117 Ind. 293, 20 NE 
220, 10 AmSR 45, 8 LRA 383; But- 
ner v. Bowser, 104 Ind. 255, 3 NE 
889; Astley v. Capron, 89 Ind. 167; 
Puett v. Beard, 86 Ind. 172, 44 AmR 
280; Kelley v. McFadden, 80 Ind. 536; 
Gregory v. Latchem, 53’ Ind. 449; 
Green v. Simon, 17 Ind. A. 360, 46 
NE 693; Eisenhauer v. Dill, 6 Ind. 
A. 188, 33 NE 220; Coppage v. Gregg; 
1 Ind. A. -112,-27 NE 570; Pickrellv: 
Jerauld, 1 Ind. A. 10, 27 NE 433, 50 


AmSR 122. 
Iowa.—Schooley v. Schooley, 184 
Iowa 835, 169 NW 56; Lames vy. 


Armstrong, 162 Iowa 327, 144 NW 1, 
49 LRANS 691; Sterman v. Hann, 160 
Iowa 356, 141 NW 934, 46 LRANS 
287; Cook vy. Allee, 119 Iowa 226, 93 
NW 93; Millington vy. Lauer, 89 Iowa 
322, 56 NW 533, 48 AmSR 385: Mor- 
gan v. Rountree, 88 Iowa 249, 55 NW 
65, 45 AmSR 234; Reynolds v. 
Haines, 83 Iowa 342, 49 NW 851, 32 
AmSR 311, 18 LRA 719; Kaiser v. 
Seaton, 62 Iowa 463, 17 NW 664; Be- 
van v. Hayden, 13 Iowa 122. 

Kan.—Donmyer v. Donmyer, 43 
Kan. 444, 23 P 627: Rasure v. Hart, 
18 Kan. 340, 26 AmR 772; Mallory v. 
Berry, 16 Kan. 293, 

Ky.— Grant v. Pheenix-Jellicoe 
Coal Co., 155 Ky. 585, 159 SW 1161; 
Schillinger v. Boes, 85 Ky. 357, 3 SW 
427, 9 Kyl 18; Carrington v. Herrin, 
4 Bush 624; Stone v. Hales, 7 Ky. 
Op, 110. 

Mass.—Pond v. Kimball, 101 Mass. 
105; Carruth v. Grassie, 11 Gray 211, 
71 AmD 707; Richardson y. Buswell, 


10 Mete. 506, 48 AmD 450; Gib- 
son v. Jenney, 15 Mass. 205. Con- 
tra Buckingham jy. Billings, 13 


Mass. 82. 

Mich.—Hutchinson v. Whitmore, 90 
Mich. 255, 51 NW 451, 30 AmSR 431; 
Rosenthal v. Scott, 41 Mich. 632, 2 
NW 909; Alvord v. Lent, 23 Mich. 
369; Kenyon v. Baker, 16 Mich. 373, 


97 AmD 158. 

Minn.—Berg v. Baldwin, 31 Minn. 
541, 18 NW 821. Contra Temple vy. 
Scott, 3 Minn. 419; Grimes vy. Bryne, 
2 Minn. 89, 

Miss.—Dreyfus v. Barton, 98 Miss. 
758, 54 S 254; Gilmore v. Brown, 93 
Miss. 63, 46 S 840; Gulfort Bank y.. 
O’Neal, 86 Miss. 45, 38 S 630. 

Mo.—State v. Dill, 60 Mo. 433; 
Mahan v. Scruggs, 29 Mo, 282; Me- 
gehe v. Draper, 21 Mo. 510, 64 AmD 
245; Nephler v. Rowland, 195 Mo. A. 
386, 191 SW 1033; Koppen v. Union 
Iron, etc., Co., 181 Mo. A. 72, 163 SW 
560; Martin vy. Barnett, 158 Mo. A. 
375, 138 SW 538; Bovard v. Ford, 83 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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neither favoring a liberal nor adopting a strict 
Conversely to ‘the rule of liberal 
construction of the grant of an exemption, pro- 
visions which limit or take away the exemption are 
strictly construed,** whether in provisos and ex- 
ceptions ®° or in amending statutes.°¢ 
strict or limited construction will be favored where 
such a construction will preserve the constitution- 
ality of a statute conferring an exemption.*7 
Limitations and qualifications of rule. 


construction.53 


Mo. A. 4$8; State v. Finn, 8 Mo. A. 

Mont.—Ferguson v. Speith, 13 
Mont. 487, 34 P 1020, 40 AmSR 459, 

Nebr.—State v. Carson, 27 Nebr. 
oo 43 NW 361, 20 AmSR 696, 9 LRA 
wee H.—Peverly v. Sayles, 10 N. H. 

N. Y.—Yates County Nat. Bank v. 
Carpenter, 119 N. Y. 550, 23 NE 1108, 
16 AmSR 855, 7 LRA 557; Stewart 
v. Brown, 37 N. Y. 350, 93 AmD 578; 
Wilcox v. Hawley, 31 N. Y. 648; 
Shaw v. Davis, 55 Barb. 389; Becker 
v. Becker, 47 Barb. 497; Griffin v. 
Sutherland, 14 Barb. 456; Murray 
Hill Co. v. Kuhnle, 58 Misc. 313, 109 
NYS 669; Robinson’s Case, 3 AbbPr 
466; Eastman v. Caswell, 8 HowPr 
75; Carpenter v. Herrington, 25 
Wend. 370, 37 AmD 239. Contra Rue 
v. Alter, 5 Den. 119. 

N. C.—Goodwin v. Claytor, 137 N. 
C. 224, 49 SE 1738, 107 AmSR 479, 67 
Given oe Shepherd v. Murrill, 90 N. 

N. D.—Bradley v. Earle, 22 N. D. 

WW adh 132 NW 660, 42 LRANS 575, Ann 
‘Cas1914A 1181. 

Oh.—State v. Shook, 97 Oh. St. 164, 
118 NE 1010; Bretz v. Moore, 26 Oh. 
Cir. Ct. 66; Wanzer v. The Widow, 2 
Oh. Dec. (Reprint) 323, 2 WestL 
Month 426. 

Okl1.—State vy. Collins, 174 P 568; 
Field v. Goat, 173 P 364; Hoyt v. 
Pullman, 51 Okl. 717, 152 P 386, LRA 
1916B 1288; Phelan v. Lacey, 51 OKI. 
393, 151 P 1070; Nelson v. Fightmas- 
ter, 4 Okl. 38, 44 P 213. 

Or.—Crites v. Bede, 86 Or. 460, 168 
P 941; Childers v. Brown, 81 Or. 1, 
158 P 166, AnnCas1918D 170; Black- 
ford v. Boak, 73 Or. 61, 143 P 1136. 


Pa.—Com. v. Boyd, 56 Pa. 402. 
Contra Knabb v. Drake, 23 Pa. 489, 
62.AmD 352. 


Porto Rico.—Laguna v. Quinones, 
23 Porto Rico 358; American Surety 
Co. v. Subira, 8 Porto Rico Fed. 323. 

S. C.—Rookard v. Atlanta, ete., Air 
Line R. Co., 89 S: C. 371, 71 SE 992; 
Parkerson v. Wightman, 35 S. C. L. 
363. 

S. D.—wNelson v. Oium, 21 S. D. 
541, 114 NW 691; Linander v. Long- 
staff, 7 S. D, 157, 68 NW 775; Noyes 
vy. Belding, 5 S. D. 603, 59 NW 1069. 

Tenn.—Keelin.v. Graves, 129 Tenn. 
103, 165 SW 232, LRA1915A 421; Col- 
lier v. Murphy, 90 Tenn. 300, 16 SW 
465, 25 AmSR 698; Byous v. Mount, 
89 Tenn. 361, 17 SW 1037; Searcy v. 
Short, 1 Lea 749; Webb v. Brandon, 4 
Heisk. 285; Richardson v. Duncan, 2 
Heisk. 220. 

Tex.—Allison v. Brookshire, 38 
Tex. 199; Rodgers v. Ferguson, 32 
Tex. 533; Cobbs v. Coleman, 14 Tex. 
594: Kiggins v. Henne, etc., Co., (Civ. 
A.) 199 SW 494; Smith v. McBryde, 
(Civ. A.) 173 SW 234; Campbell v. 
Honaker, (Civ. A.) 166 SW 74; Har- 
ris v. Todd, (Civ. A.) 158 SW 1189; 

' Patterson v. English, (Civ. A.) 142 
Sw 18; Parker v. Sweet, (Civ. A.) 
127 SW 881; Betz v. Maier, 12 Tex. 
Civ. A. 219, 33 SW,710; Robinson v. 
Robertson, 2 Tex. A. Civ. Cas. § 253. 

Utah.—Snow v. West, 35 Utah 206, 
99 P 674, 136 AmSR 1047. 

' Vt.—Webster v. Orne, 45 Vt. 40; 
Freeman:.v. Carpenter, 10 Vt. 433, 
33 AmD 210. 

Va.—Brown v .Western State Hos- 
pital, 110 Va. 321, 66 SE 48. 

Wash.—Lemagie v. Acme Stamp 
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Likewise a | statute.®? 


The rule 


Works, 98 Wash. 34, 167 P 60 [cit 
Cyc]; Northwestern Mut. L. Ins. Co. 
v. Chehalis County Bank, 65 Wash. 
374, 118 P 326; State v. McNeill, 58 
Wash. 47, 50, 107 P 1028, 1837 AmSR 
1038 [cit Cyc]; Puget Sound Dressed 
Beef, etc., Co. v. Jeffs, 11 Wash. 466, 
39 P 962, 48 AmSR 885, 27 LRA 808. 

Wis.—Cunningham vy. Brictson, 101 
Wis. 378, 77 NW 740; Heath v. 
Keyes, 35 Wis. 668; Kuntz v. Kinney, 
33 Wis. 510; Connaughton v. Sands, 
32, Wis. 387; Gilman v. Williams, 7 
Wis. 329, 76 AmD 219. 

Ont.—Osler v. Muter, 19 Ont. A. 94. 

B. C.—Yorkshire Guarantee, etc., 
Corp. v. Cooper, 10 B. C. 65. 

“In construing exemption statutes 
... they are not to be strictly con- 
strued, but such construction will 
be-placed thereon as will carry out 
the obvious purpose of the legisla- 
ture in enacting them—to protect 
the debtor.” Finlen v. Howard, 126 
Tll. 259, 262, 18 NE 560. 

[a] Reasons for rule—(1) “As a 
general legal truth, a statute in de- 
rogation of the common rights of 
creditors, ought to receive a strict 
construction; but if it concern the 
public good, it should be construed 
liberally. Powlter’s Case, 11 Coke 
29a, 77 Reprint 1181; Rex v. Armagh, 
Str. 516, 93 Reprint 671. Now, the 
public has a deep interest in the 
prosperity of mechanical employ- 
ments, and a sufficient corrective is 
interposed by the prescribed enquiry, 
whether the articles claimed to be 
exempted are necessary. In rela- 
tion to the natural description of 
the goods, of which an exemption is 
demanded, the exposition of the law, 
in my judgment, ought to be liberal; 
but so far as respects their protec- 
tion, in a given case, on the ground 
that they are necessary for the up- 
holding. of life, this is a strict en- 
quiry of fact.” Patten v. Smith, 4 
Conn. 450, 454,10 AmD 166. (2) “The 
statute in question is a remedial one, 
and being passed for a humane pur- 
pose, ought to be liberally expound- 
ed in favor of humanity, and in fur- 
therance of the benevolent objects, 
for which it was enacted. The. in- 
terest of creditors does not, as has 


been claimed, require a_ greater 
strictness in its construction, than 
the one we have adopted, on the 


ground that they would otherwise 
be seriously affected in regard to 
the collection of their debts. The 
law was prompted by an enlightened 
view to the interest of creditors, as 
well as of debtors, and in our opin- 
ion our construction will advance 
the interests of both, while the nar- 
row and rigid construction contend- 
ed for would not operate generally 
for the benefit of either.’”’ Montague 
v. Richardson, 24 Conn. 338, 348, 63 
AmD 173. (3) Exemption laws being 
remedial, beneficial, and humane in 
their character will be liberally con- 
strued. And when it does not clearly 
appear whether certain property is 
or is not embraced within the 
exempting statute the debtor will 
generally be allowed the benefit of 
the doubt and suffered to retain the 
property. Nelson v. Fightmaster, 4 
Okl. 38, 44 P 213 [cit Freeman Ex. 
§ 208]. (4) “The statute allowing 
exemption is reasonable and bene- 
ficent, and ought not to be so con- 
strued as to defeat the intention 
of the legislature,’ unless unavoid- 
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of liberal construction, it has been held, must not, 
however, be indulged to the extent of conferring 
privileges and benefits by construction which were 
not intended to be conferred by the legislature,°8 or 
to the extent of doing violence to the terms of the 
So where a specified article of personal 
property is made exempt, the courts are not au- 
thorized to extend the exemption by construction 
to any other or different article.®° 
not to be interpreted against obvious intention or 


Such laws are 


able.” Com. v. Boyd, 56 Pa. 402, 404. 

53. Rynella-Mill, etc., Co. v. Se- 
gura, 128 La. 648, 647, 55 S 2 [cit 
Cyc]. 

{a] Earlier cases in Louisiana 
held to the rule of strict construc- 
tidn. White v. Heffner, 30 La. Ann. 
1280, 31 AmR 238; Boston Belting 
Co. v. Ivens, 28 La. Ann. ‘695; Crilly 
v. Sheriff, 25 La. Ann. 219; Guillory 
v. Deville, 21 La. Ann. 686; Pitard v. 
Carey, McG. 289; Longley’s Succ. 1 
La. A. (Orleans) 231. 

54. See cases infra notes 55, 56. 

55. Epps v. Epps, 17 Ill. A. 196; 
State v. Shook, 97 Oh. St. 164, 118 
NE 1010. 

56. Osterhoudt v. Stade, 133 App. 
Div. 83, 117 NYS 809. 

[a] Illustrations. — (1) Where 
State officers’ wages are exempt un- 
der the amended statute, and the 
amending statute takes away exemp- 
tions only in cases where the wages 
are due from a “person or corpora- 
tion, municipal or otherwise,” it will 
not apply to officers whose wages are 
due from the state. Osterhoudt v. 
Stade, 133 App. Div. 83, 117 NYS ‘809. 
(2) A statute authorizing an execu- 
tion against the wages of a debtor 
on all judgments provided the. sal- 
ary of the debtor exceeds a certain 
amount per week amending an earlier 
law under which wages were exempt 
except where the judgment was for 
necessaries or work performed in a 
family as a domestic is in deroga- 
tion of the debtor’s exemption rights, 
and is not retroactive. Osterhoudt 
Baettade; 133. App. Div. 83, 117 NYS 

57. In re Bonvillain, 232 Fed. 370 
[app dism 248 U. S. 588, 39 SCt 5, 
63 L. ed. 435]. 

[a] Retroactive construction avoid- 
ed.—In re Bonvillain, 232 Fed. 370 
[app dism 248 U. S. 588, 39 SCt 5, 
63 L. ed. 435]. 

58. Roberts v. Carrithers, 180 Ky. 
315, 202 SW 659; Monroe v. Button, 
20 Misc. 494, 46 NYS 637. 
eet Pond v. Kimball, 101 Mass. 

60. Kennedy v. Hills, 233 Fed. 
666, 147 CCA 474; In re Wilder, 221 
Fed. 476; In re Gerber, 186 Fed. 693, 
699, 108 CCA 511 [cit Cyc]; Roberts 
v. Carrithers, 180 Ky. 315, 202 SW 
659; Dinkins v. Crunden, etc., Wood- 
enware Co., 91 Mo. A. 209; Carty v. 
Drew, 46 Vt. 346, 347. 

“When a class of property is 
exempt, such as ‘suitable apparel, 
bedding, tools, arms, and articles of 
household furniture; such as may be 
necessary for upholding life,’ the 
courts take care that the beneficial 
purposes of the legislature are car- 
ried into execution, and give the 
statute the most. liberal construction. 
But when a specific article is exempt, 
the court cannot extend the statute 
by construction to another and dif- 


ferent article.” Carty v. . Drew,. 
supra, 
{a] Wearing apparel not extend- 


ed to wages.—Rev. St. (1899) § 3158, 
exempting to persons not the head 
of a family their wearing apparel 
and their tools and implements if 
they are mechanics engaged in their 
trade does not include the salary or 
wages of such persons. Dinkins v. 


Crunden, etc., Woodenware Co., 91 
Mo. A 9. 
{b] Oxen not extended to horses. 


—Under a: statute exempting horses 
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manifest justice ;*! nor will a construction be toler- 
ated which sustains a positive fraud committed by 
the claimant in an endeavor to extend his exemp- 


[§ 9] A. Law of What Place. ‘st 
rule exemption laws are regarded as pertaining to 
the remedy only ® and as having no extraterritorial 
effect,°® and hence will not be enforced by the courts 
They create a personal privilege 
rather than a right*®® and do not enter into the 
contract in such a way that they may be set up 
in any jurisdiction in which it may be sought to 
subject the property of the debtor to the satisfac- 
The rule that the law of the 
torum controls applies when a debtor endeavors to 


of another state.®” 


tion of the debt.®° 


to farmers and physicians a fur- 
ther exemption to persons engaged 
in logging of three yoke of work 
cattle and their yokes means an 
exemption to persons engaged in log- 
ging of oxen and their yokes and 
not horses and their harness. Ken- 
medy v. Hills, 233 Fed. 666, 147 CCA 
474, 

{c] Hack not extended to taxicab. 
—A statute exempting one hack or 
carriage for one or two horses by 
use of which a hackman habitually 
earns his living will not be con- 
strued to exempt an automobile taxi- 


cab. In re Wilder, 221 Fed. 476. 
61. Barton vy. Laundry, (Ala.) 79 
S 308; Fearn v. Ward, 65 Ala, 33; 


George v. Hunter, 48 Kan. 651, 653, 
29 P 1148, 30 AmSR 325; Rothschild 
v. Boelter, 18 Minn. 361. 

“Courts. are not. «|. in any,case, 
for whatever object, to strain the 
law beyond its fair and just mean- 
ing.” Rothschild v. Boelter, supra. 

“The exemption laws of the state 
must be construed liberally in favor 
of the debtor, but the provisions of 
the several subdivisions of the 
exemption law must not, through a 
desire to be liberal to the debtor, be 
warped out of all harmony with 
each other, nor must such a con- 
struction be put upon any of its pro- 
visions as to render it uncertain and 
variable in its application, but it 
must be so construed as to give it a 
uniform application to each individ- 
ual debtor as to all objects of the 


same class.” George v. Hunter, 
supra. 
62. In re Gerber, 186 Fed. 693, 108 


CCA 511; Jetton Lumber Co. v. Hall, 
67 Fla. 61, 64 S 440, 51 LRANS 1121; 
Platt v. Platt, 50 Fla. 594, 39 S 536. 

Forfeiture of exemption on ground 
of fraud see infra §§ 214-219. 

63. Iowa.—Charless v. Lomberson, 
1 Iowa 435, 638 AmD 457. 

Kan.—George vy. Hunter, 48 Kan. 
651, 29 P 1148, 30 AmSR 325. 


peer ns v. Moore, 10 Mich. 
Minn.—Rothschild v. Boelter, 18 

Minn. 361. 

bth Y.—Ford v. Johnson, 34 Barb. 
4, 


Tenn.—Searcy v. Short, 1 Lea 749. 

Vt.—Carty v. Drew, 46 Vt. 346. 

64. Exemption of proceeds of in- 
surance see infra § 118. 

Exemptions in bankruptcy 
Bankruptcy §§ 619, 620. 

65. Ala—East Tennessee, etc., R. 
Co. v. Kennedy, 83 Ala. 462, 3 S 852, 
38 AmSR 755. 

Ga.—Kyle v. Montgomery, 73 Ga. 
337; Harvey v. Thompson, 2 Ga. A. 
569, 60 SE 11. 

Ill.—Wabash R. Co. v. Dougan, 142 
Ill. 248, 31 NE 594, 34 AmSR 74. 

Pe well v. Hayden, 8 Iowa 


W. Va—National Tube Co. v. 
Smith, 57 W. Va. 210, 50 SE 717, 110 
AmSR 771, 1 LRANS 195. See also 
cases infra note 69. 


see 
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tion.®? 


IV. WHAT LAW GOVERNS “ 


As a general 


state in which 


66. Ala.—East Tennessee, etc., R. 
Co. v. Kennedy, 83 Ala. 462, 2 S 852, 
3 AmSR 755; Boykin v. Edwards, 21 
Ala, 261, 

Ark.—Person y. Williams-Echols 
mee Goods Co., 113 Ark. 467, 169 SW 
223. 

Colo.—Atchison, ete, R. Co. v. 
Maggard, 6 Colo. A. 85, 39 P 985. 

Ga.—Kyle v. Montgomery, 73 Ga. 
337 [dist on the facts Wells vy. Hast 
Tennessee, ete., R} Co., 74 Ga. 548]; 
Harvey v. Thompson, 2 Ga. A. 569, 
60 SE 11, 

Ill.— Wabash R. Co. v. Dougan, 142 
Ill. 248, 31 NE 594, 34 AmSR 74; 
Mineral Point R. Co. vy. Barron, 83 
Ill. 365; Roche v. Rhode Island Ins. 
Assoc., 2 Ill. A; 360. 

lowa.—Broadstreet v. Clark, 65 
Iowa 670, 22 NW 919; Leiber v. 
Union Pac. R. Co., 49 Iowa 688; New- 
ell vy. Hayden, 8 Iowa 140; Helfen- 
stein v. Cave, 3 Iowa 287. 

Kan.—Burlington, ete. R. Co. v. 
Thompson, 31 Kan. 180, 1 P 622, 47 
AmR 497. 

Ky.—Stewart v. Thomson, 97 Ky. 
575, 531. SW) 1138, 17 “Kyle 381,453 
AmSR 431, 36 LRA 582. 

Nebr.—Wright v. Chicago, etc., R. 
aa 19 Nebr. 175, 27 NW 90, 56 AmR 

N. C.—Goodwin v. Claytor, 137 N. 
C. 224, 49 SE 178, 107 AmSR 479, 67 
LRA 209; Balk vy. Harris, 122 N. C. 
64, 30 SE 318, 45 LRA 257. 

Pa.—Morgan v. Neville,.74 Pa. 52. 

Tenn.—Carson v. Memphis, etc., R. 
Co., 88 Tenn. 646, 18 SW 588, 17 
AmSR 921, 8 LRA 412. 

Utah.—Bristol v. Brent, 38 Utah 

Tube Co. 


58. 110;P 856, 35/7. 

. Va.—National 5 
Smith, 57 W. Va. 210, 50 SE 717, 110 
AmSR 771, 1 LRANS 195; Stevens vy. 
Brown, 20 W. Va. 450. 

Wis.— Commercial Nat. Bank vy. 
Chicago, ete., R. Co., 45 Wis. 172. 

67. U. S.—Chicago, ete., R. Co. v. 
Sturn, 174 U. S. 710, 19 SCt 797, 48 
L. ed. 1144 [rev 58 Kan. 818, 51 P 
1100]. 

Ala.—East Tennessee, etc., R. Co. 
v. Kennedy, 83 Ala. 462, 3 S 852, 3 
AmSR 755,, 

Ark.—Person y. Williams-Echols 
Dry Goods Co., 113 Ark. 467, 169 SW 
223; Stone vy. Drake, 79 Ark, 384, ‘388, 
96 SW 197. 

Ga.—Harvey v. Thompson, 2 Ga. 
A. 569, 60 SE 11. 

Ill.—Mineral Point R. Co. vy. Bar- 
ron, 83 Ill. 365. 

{poh eee owed v. Hayden, 8 Iowa 

Kan.—Burlington, etc, R. Co. vy. 
Thompson, 31 Kan. 180, 1 P 622, 47 
AmR 497. 

Nebr.—Singer Mfg. Co. v. Fleming, 
39 Nebr. 679, 58 NW 226, 42 AmSP 
613, 23 LRA 210. 

N. C.—Goodwin v. Claytor, 137 N. 
C. 224, 49 SE 173, 107 AmSR 479, 
67 LRA 209. 

Pa.—Morgan y. Neville, 74 Pa. 52. 

Tex.—Missouri, ete, R. Co. v. 


{§§ 8-9 


Debtors claiming the benefit of such stat- 
utes must bring themselves at least within the spirit 
of their provisions.*®? 


i 


claim the benefit of the exemption laws of a juris- 
diction other than that of the forum,’® and if there 
is no right of exemption under the statutes of the 


the proceedings are brought, the 


debtor cannot set up the exemption laws of another 
state of which he is a resident, unless there is some- 
thing in the rule of comity between the states to 
require recognition of such laws." 
executed in one jurisdiction payable in another con- 
tains a waiver of exemption, the debtor when sued 
in the state wherein the note is executed cannot 


So where a note 


Swat 53 Tex. Civ. A. 389, 115 SW 
3 ; 


68. Kyle v. Montgomery, 13 Ga. 
337; Harvey v. Thompson, 2 Ga. A. 
569, 60 Si 11. 


69. Ala.—Boykin y. Edwards, 21 
Ala. 261. 
Ga.—Kyle v. Montgomery, 73 Ga. 


337. 

Ill.— Mineral. Point R. Co, vy. Bar- 
ron, 88 Ill. 365. 

lowa.—Newell v. Hayden, 8 lowa 
140; Helfenstein v. Cave, 3 lowa 287. 

Kan.—Burlington, ete. R. Co. v. 
Thompson, 31 Kan, 180, 1 P 622, 47 
AmR 497, 

Pa.—Morgan v. Neville, 74 Pa. 52. 

W. Va.—Stevens v. Brown, 20 W. 
Va. 450. 

Wis.—Commercial Nat. Bank vy. 
Chicago, etc., R. Co., 45 Wis. 172, 

70. U, S—Bynum vy. Johnston, 222 
Fed. 659, 188 CCA 188. : 
Sy Anne dedla ae v. Edwards, 21 Ala, 

Ark.—Person v. Williams-Echols 
Dry Coods Co., 113 Ark. 467, 169 SW 
223, 224; Swanger v. Goodwin, 49 
Ark. 287, 5 SW 319. 

Colo.—Atchison, ete, R. Co. vy. 
Maggard, 6 Colo. A. 85, 39 P 985. 

Ill.— Mineral Point R. Co. y. Bar- 
ron, 83 Ill. 365; American Cent. Ins. 
Co. v. Hettler, 46 Ill. A, 416: Wa- 
bash R. Co. v. Dougan, 41 Ill. A. 543. 

Iowa.—Lyon v. Callopy, 87 Iowa 
567, 54 NW 476, 43 AmSR (396; 
Broadstreet v. Clark, 65 Iowa 670, 22 
NW 919; Oberfelder v.; Union Pac. R. 
Co., 60 Iowa 755, 14 NW 255; Mooney 
v. Union Pac. R. Co., 60 Iowa 346, 14 
NW 3438; Leiber v. Union Pac, R. Co., 
49 Iowa 688. 

Ky.—Barker v. Brown, 33 SW 833, 
17 KyL 1172. ; 

Mich.—Detroit First Nat. Bank v. 
Burch, 80 Mich. 242, 45 NW 93. 

W. Va.—National Tube Co. vy. 
Smith, 57. W. Va. 210, 50 SH 717, 110 
AmSR 771, 1 LRANS 195; Pennsyl- 
vania R. Co. v. Rogers, 52 W. Va. 
450, 44 SE 300, 62 LRA 178; Stevens 
v. Brown, 20: W. Va. 450; Mahaney v. 
Kephart, 15 W. Va. 609. 

71. Ala.—East Tennessee, etc., R. 
Co. v. Kennedy, 83 Ala. 462, 3S 852, 
3 AmSR 755; Boykin y. Edwards, 21 
Ala, 261. i 

Colo.—Atchison, ete, R. Co. <v. 
Maggard, 6 Colo. A. 85, 39 P 985. 

Ill.— Wabash R. Co. v. Dougan, 142. 
Til, 248, 31 NE 594, 34 AmSR 74; 
Mineral Point R. Co. v. Barron, 83. 
Ill. 365; Roche v. Rhode Island -Ins, 
Assoc., 2 Ill. A. 360. 

Iowa.—Lyon v. Callopy, 87 Iowa 
567, 54 NW 476, 48 AmSR 396; 
Broadstreet vy. Clark, 65 Iowa 670, 22 
NW 919; Leiber v. Union Pac. R. Co., 
49 Iowa 688. 

Kan.—Burlington, ete, R. Co. v. 
Thompson, 31 Kan. 180, 1 P 622, 47 
AmR 497. 

Ky.—Barker y. Brown, 33 SW 833; 
Stewart v. Thompson, 97 Ky. 575, 31 
SW 133, 53 AmSR 431.936 sURiAa 


582. 
For later cases, developments and changes in the law sec cumulative Annotations, 


same title, page and note number. 
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§ 9] 


assert that the law of the state wherein the note is 
payable vitiates the waiver. of exemption.72 So a 
nonresident cannot in garnishment proceedings set 
up the exemption laws of the state in which he 
resides.“? The fact that an exemption law has no 
extraterritorial obligation is recognized not only 
by foreign courts but by the courts of the jurisdic- 
tion in which the statute exists.74 

Comity. There is no rule of comity which de- 
mands a recognition of a foreign exemption law,’® 
particularly where proceedings are instituted by a 
resident creditor against a nonresident debtor,’® or 
where the creditor and debtor are both nonresidents 
but are residents of different states.77 It is obvious 
that where the exemption laws in the foreign and 
domestic jurisdictions are the same no occasion 
arises for the application of the doctrine of com- 
ity.78 

Evasion of law of debtor’s residence. Even 
though suit is brought within the state by a non- 
resident creditor for the purpose of evading an 
exemption right conferred by the state of the debt- 
or’s residence, it has been held that the courts 
will not enforce an exemption conferred by the law 
of another state,*® although where the statutes of 
the forum do not limit the benefit of the exemption 
laws to residents,®° they will allow the exemption 
conferred by the local statute.84. But upon prin- 
ciples of comity it has been held in some juris- 
dictions that, where the debtor and creditor are non- 
residents and the suit is brought for the purpose of 
evading the exemption laws of the place of the 
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debtor’s residence the court will recognize and en- 
force such laws,’? as where it is sought to reach 
the wages earned by the debtor in the state of his 
residence and exempt by the law of such state.*? 
A similar conclusion has been reached upon the rea- 
soning that where a creditor, a debtor, and a gar- 
nishee at the time of the-creation of both debts are 
residents of another state wherein the debts are 
intended to be payable, the exemption of wages is 
such an incident and condition of the debt of the 
employer that it will follow the debt if the debt 
follows the person of the garnishee into another 
state and attach itself to every process of collec- 
tion in that state unless jurisdiction is obtained over 
the person of the principal debtor.8* Conversely it 
has been held that where the debt for wages was 
exempt from execution by the law of the forum, 
the employer could not as against the employee set 
off a payment made by it as garnishee in a foreign 
state, the employee never having gone into such 
state.® 

By statute in some jurisdictions provision is made 
for allowing a nonresident debtor the exemption 
afforded to him by the law of the state in which 
he resides,* as in case of proceedings within the 
state to reach wages earned and payable to the 
debtor outside of the state.8’7 Other statutes make it 
unlawful to assign or transfer a debt for the pur- 
pose of having it collected outside of the state for 
the purpose of evading the law of the state as to 
exemptions.®® 

A married woman is entitled only to the exemp- 


N. C.—Balk v. Harris, 122 N. C. 64, 
30 SE 318, 45 LRA 257. 

Pa.—Morgan v. Neville, 74 Pa. 52. 

Tenn.—Carson v. Memphis, etc., R. 
Co., 88 Tenn. 646, 13 SW 588, 17 
AmSR 921, 8 LRA 412. 

W. Va.—Stevens v. Brown, 20 W. 
Va. 450. 

73. Gamble v. Central R., etc., Co., 
80 Ga. 595, 7 SE 315, 12 AmSR 276 
[dist Cleghorn v. Greeson, 77 Ga. 
343, on the ground that the waiver 
in that case was in violation of the 
law of the forum]. 


73, Ala.—EHast Tennessee, etc., R. 
Co. v. Kennedy, 83 Ala. 462, 3 S 852, 
3 AmSR 755. 

Colo— Atchison, etc., R. Co. v. 


Magegard, 6 Colo, A. 85, 39 P 985. 

Ill.—American Cent. Ins. Co. v. 
Hettler, 46 Ill. A. 416; Roche v. 
Rhode Island Ins. Assoc., 2 Ill. A. 
360. 

Jowa.—Lyon v. Callopy, 87 Iowa 
567,54 NW 476, 43 AmSR 396; Broad- 
street v. Clark, 65 Iowa 670, 22 NW 
919: Mooney v. Union Pac. R. Co., 60 
Towa 346, 14 NW 343; Leiber v. 
Union Pac. R. Co., 49 Iowa _ 688. 

Kan.—Burlington, etc. R. Co. v. 
Thompson, 31 Kan. 180, 1 P 622, 47 
AmR 497. 

Ky.—Stewart v. Thomson, 97 Ky. 
575, 31 SW 133, 53 AmSR 431, 36 
LRA 582. : ; 

Pa.—Morgan v. Neville, 74 Pa. 52. 

74, Baltimore, etc., R. Co. v. Hol- 
lenbeck, 161 Ind. 452, 69 NH 136; 
Sexton v. Phcenix Ins. Co., 132 ING 3 ©: 
1, 43 SE 479; Balk v. Harris, 122 N. 
C. 64, 30 SE 318, 45 LRA 257; Mor- 
gan v. Neville, 74 Pa. 52. 

75, Ala.—East Tennessee, etc., R. 
Co. v. Kennedy, 83 Ala. 462, 3 S 852, 
3 AmSR 755. 


Colo.—Atchison, ete. R. Co. v. 
Maggard, 6 Colg. A. 85, 39 P 985. 
Ga.—Kyle v. Montgomery, 73 Ga. 


Sol. 
} Iowa.—Lyon v. Callopy, 87 Iowa 
567, 54 NW ‘476, 43 AmSR 396. 

W. Va.—Stevens v. Brown, 20 W. 
Va. 450. 

Recognition in case of evasion of 
debtor’s rights see infra note 82. 

76. Ala.—Hast Tennessee, etc., R. 


Co. v. Kennedy, 83 Ala. 462, 3 S 852, 
3 AmSR 755; Boykin v. Edwards, 21 
Ala. 261. 

Colo.—Atchison, ete, R. Co. v. 
Maggard, 6 Colo. A. 85, 39 P 985. 

Ill.— American Cent. Ins. Co. v. 
Hettler, 46 Ill. A. 416; Roche v. 
beat Island Ins. Assoc., 2 Ill. A. 
360. 

Iowa.—Lyon v. Callony, 87 Iowa 
567,54 NW 476, 43 AmSR 396; Broad- 
street v. Clark, 65 Iowa 670, 22 NW 
OLS: 

Kan.—Burlington, etce., R. Co. v. 
Thompson, 31 Kan. 180, 1 P 622, 47 
AmR 497. 

Tenn.—Carson v. Memphis, etc., R. 
Co., 88 Tenn. 646, 13 SW 588, 17 
AmSR 921, 8 LRA 412. 


77, Williamson v. Kansas, etce., 
Coal Co., 6 Kan. A. 443, 50 P 106. 
7g, Kansas’, City, etc), SRL y,. Coley, 


Gough, 35 Kan. 1, 10 P 89; Missouri 
Pac. R. Co. v. Maltby, 34 Kan. 125, 8 
P 235; Pierce v. Chicago, etc., R. Co., 
36 Wis. 283. 

79, Atchison, etc., R. Co. v. Mag- 
gard, 6 Colo. A. 85, 39 P 985; Wabash 
R. Co. v. Dougan, 142 Ill, 248, 31 NE 
594, 34 AmSR 74; Mineral Point R. 
Co. v. Barron, 83 Ill. 365; Mitchell v. 
Shook, 72 Ill. 492; Mooney v. Union 
Pac. R. Co., 60 Iowa 346, 14 NW 343; 
Morgan v. Neville, 74 Pa. 52. 

80. See infra § 18. 

81. Wabash R. Co. v. Dougan, 142 
Ill. 248, 31 NE 594, 34 AmSR 74. See 
Missouri Pac. R. Co. v. Maltby, 34 
Kan. 125, 8 P 235 (where facts bring 
case within rule). 

82. Mason v. Beebee, 44 Fed. 556; 
Kansas City, ete., R. Co. v. Cunning- 
hamalei ye scam. AUS 4%, Moe EP m OK 2) 
Schroeder Wine, ete., Co. v. Willis 
Coal, etc., Co., 179 Mo. A. 93, 161 SW 
352. 

83. Mason v. Beebee, 44 Fed. 556, 
561. See Singer Mfg. Co. v. Fleming, 
39 Nebr. 679, 58 NW 226, 42 AmSR 
613, 23 LRA 210 (where a foreign 
corporation having a place of busi- 
ness in the state of the debtor’s resi- 
dence instituted attachment proceed- 
ings in another state and seized the 
earnings of the debtor exempt under 
the laws of the state of his resi- 


dence). 

“It may be said that it is only on 
the principle of comity that lowa 
will recognize and give force to the 
laws of another state. This may be 
true, but if the basis of recognition 
be comity only, it is, nevertheless, 
the fact that recognition should be 
given to the laws of a sister state, 
when justice and fair dealing re- 
quire it, unless the right claimed is 
contrary to public policy or some 
statutory or other established rule of 
law in lowa. The statutes of Iowa, 
in this regard, are in entire accord 
with those of Illinois. It is the 
settled policy of lowa to exempt the 
wages earned by the head of a 
family. No ground, therefore, exists 
for refusing to recognize the law of 
Illinois on the theory that such rec- 
ognition would contravene the rule 
prevailing in Iowa on that subject.” 
Mason v. Beebee, supra. 


84. Drake v. Lake Shore, etc., R. 
Co., 69 Mich, 168, 37 NW. 70, 13 
AmSR 382. 

85. Becker v. Illinois Cent. R. Co., 


250 Ill. 40, 95 NE 42, 35 LRANS 1154 
(aff 158 Ill. A. 520]; Illinois Cent. R. 
Co. v. Smith, 70 Miss. 344, 12 S 461, 
35 AmSR 651, 19 LRA 577; Martin v. 
Central Vermont R. Co., 50 Hun 347, 
3 NYS 82 

86. See statutory provisions; and 
Jackson v. Republic Iron, ete., Co., 
141 Ill. A. 458; Baltimore, - etc., 
Southwestern R. Co. v. McDonald, 
112 Ill. A. 391; Freedman v. Coyken- 
Gal ZEN dsl. Dy 126y 

87. Wabash R. Co..v. Dougan, 142 
Ill. 248, 31 NE 594, 34 AmSR 74; Ful- 
ler v. Bridgeport Wood Finishing 
Co., 203 Ill. A. 227. 

88. See statutory provisions; and 
Becker v. Illinois Cent. R. Co., 250 
Ill. 40, 95 NE 42, 35 LRANS 1154; 
Singer Mfg..Co. v. Fleming, 39-Nebr. 
679, 58 NW 226, 42 AmSR 6138, 23 
LRA 210. 

Damages for evasion of exemption 
laws see infra § 288. 

Injunctions against proceedings in 
another state see infra § 299. 

Offenses against exemption laws 
see infra § 324. 
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tions provided by the statutes of the state where 
she resides and is sued.* 

[§ 10] B. Law of What Time—1. In General. 
An exemption law will not be construed as retro- 
active unless the intention that it shall so operate 
is clearly apparent,®® particularly where such a con- 
struction would invalidate the statute,®! and con- 
stitutional inhibitions of retroactive legislation % 
have been held applicable to exemption laws.°% 
Exemption laws themselves frequently provide that 
they shall apply only as against judgments or la- 
bilities on contracts entered into after their enact- 
ment or after a specified date. thereafter,9* or save 
the exemptions in force prior to their enactment 
with regard to-contracts made before such time.®® 
Where an exemption has been conferred or the 
amount of an existing exemption increased, subse- 
quent to the contracting of a debt, the law in force 
at the time the debt is contracted will, according 
to the great weight of authority, control as to the 
debtor’s right of exemption, and not that which is 
in force when the exemption is eclaimed.®* This is 
in accord with the well recognized principle that the 
obligation of existing contracts is impaired by stat- 
utes materially extending the amount and character 
of the debtor’s exemptions ®7 and such authorities 
as are in conflict rest upon the theory that such 
statutes do not have this effect.°8 On the other 
hand, where the debtor’s exemptions have been 
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388 Wash.|as in conflict Sneider v. Heidelberger, 
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diminished or taken away, the law at the time the 
obligation is sought to be enforced controls.°® This 
is in accord with the principle that no vested right 
is conferred upon the debtor by exemption laws.? 
It would seem that where the old exemption is not 
recognized by the subsequent statute, but is entirely 
repealed, the debtor’s right of exemption is de- 
stroyed,? since the law conferring an exemption 
must be in force when the exemption is claimed,? 
and a law which has been repealed cannot be re- 
vived by a claim made under it, although it may 
have been in force when the contract was made.‘ 
It should be noted, however, that while the debtor 
does not have a vested right in the exemption he 
may under the operation of an exemption law ae- 
quire a vested right,® as where his property has been 
sold and a portion of the proceeds set apart to 
him as exempt. Where the exemption- law as 
changed does not withdraw from liability more 
property in value than was exempt at the time the 
contract was made, the debtor may have the ad- 
vantage thereof.’ ; 

Judgment on running account. Where certain 
items of an account accrued prior to the taking ef- 
fect of an exemption statute and others subse- 
quent thereto, and the creditor sues upon the en- 
tire account and obtains judgment for the full 
amount, it has been held in one jurisdiction that 
the debtor is entitled to claim the benefit of the 


89, Clark v. Eltinge, 
376, 80 P 556, 107 AmSR 858. 

90. Iowa.—Goble v. Stephenson, 68 
Iowa 270, 26 NW 433. , 

Ky.—Millay v. White, 86 Ky. 170, 
5 SW 429, 9 KyL 462. ‘ 

La.—Lavillebeuvre v. Frederic, 20 
La. Ann. 374. 

Mass.—Kellogg v. Waite, 12 Allen 
529. 

N. H.—Strachn v. Foss, 42 N. H. 
43 


Wash.—In re Hellbron, 14 Wash. 
536, 45 P 153, 35 LRA 602. 

Wis.—Dopp v. Albee, 17 Wis. 590; 
Seamans v. Carter, 15 Wis. 548, 82 
AmD 696. 

[a] Applications of rule—(1) A 
statute making exempt pension 
money does not affect money or prop- 
erty which was held by pensioners 
who had died before the enactment 
of the statute. Baugh v. Barrett, 69 
Iowa 495, 29 NW 425 [overr on the 
ground that the federal statute and 
not the state statute created the 
exemption Crow v. Brown, 81 Iowa 
344, 46 NW 993, 25 AmSR 501, 11 
LRA 110]. (2) The question whether 
such money is exempt must be de- 
termined by the law in force when 
the pensioner died. Baugh vy. Bar- 
rett, 69 Iowa 495, 29 NW 425. 

91. See supra § 7. 

92. See Constitutional Law § 780. 

98. Hockaday v. Sallee, 26 Mo. 
219; Harvey v. Wickham, 23 Mo. 112; 


Tally v. Thompson, 20 Mo. 277; 
oe eee iV Gray, 20 Mo. 
170. 


_ 94 See statutory provisions; and 
O’Neil v. Beck, 69 Ind. 239; Knight 
v. Whitman, 6 Bush (Ky.) 51, 99 
AmD 652; Pryor v. Smith, 4 Bush 
(Ky.) 379; Jones v. McCrocklin, 16 
KyL 285; Woods v. Jones, 9 KyL 
241; Reed v. Defebaugh, 24 Pa. 495; 
Smith’s App., 23 Pa. 310; Mardis v. 
Clarke, 19 Pa. 386. 

95. See statutory provisions; and 
‘Moore v. Boozier, 42 Ark. 385. 

96. Ala.—Bell vy. Hall, 76 Ala. 
546; Giddens v. Williamson, 65 Ala. 
439; Fearn v. Ward, 65 Ala. 33; Blum 
v. Carter, 63 Ala. 235:.Nelson v. Mc- 
Crary, 60 Ala. 301; Preiss v. Camp- 
bell, 59. Ala.. 635; Wilson -v. Brown, 
58 Ala. 62, 29 AmR ‘727 [owverr so far 


45 Ala. 126]. 

Fla.—Alexander vy. Kilpatrick, 14 
Fla. 450. 

Ga.—Shipp v. Smith, 76 Ga. A. 1; 
Peters y. Bradford, 49 Ga. 551; Gunn 


v. Thornton, 49 Ga. 380; Jones v. 
Brandon, 48 Ga, 593. Contra Gunn v. 
Barry, 44 Ga. 351 [rev on other 


grounds 15 Wall. (U. S.) 610, 21 L. 
ed. 212]; Pulliam v. Sewell, 40 Ga. 
738; Hardeman v. Downer, 39 Ga. 425; 
Maxey v. Loyal, 38 Ga. 531. 

Ky.—Millay v. White, 86 Ky. 170, 
5 SW 429, 9 KyL 462; Kibbey v. 
Jones, 7 Bush 248. 

La.—Lavillebeuvre y. Frederic, 20 
La. Ann. 874. 

Minn.—Tillotson y. Millard, 7 Minn. 
518, 82 AmD 112, 

Miss.—Johnson y. Fletcher, 54 
Miss. 628, 28 AmR 388; Lessley v. 
Phipps, 49 Miss. 790 [overr Stephen- 
son v. Osborne, 41 Miss. 119, 90 AmD 
3858; Morrison vy. McDaniel, 30 Miss. 
ere Pennington y. Seal, 49 Miss. 

N. C.—Carlton vy. Watts, 82 N. C. 
212; Gamble v. Rhyne, 80 N. C. 182. 
Contra McKeithan y. Terry, 64 N. C. 
25; Hill v. Kessler, 63 N. C. 437. 

Pa.—Pittman’s App., 48 Pa. 315. 

S. C.—De la Howe v. Harper, 5 S. 
C. 470; Ex p. Hewett, 5 S. CG. 409; 
Cochran v. Darcy, 5 S. CG. 125 Loverr 
In re Kennedy, 2 S. C. 216]. 

S. D.—Sundback v. Griffith, 7 S. D. 
109, 638 NW 544. 

Breer eG v. Austell, 2 Baxt. 

Va.—Homestead Cases, 22 Gratt. 
(63 Va.) 266, 12 AmR 507. 

Wash.—In re Heilbron, 14 Wash. 
536, 45 P 158, 35 LRA 602. 

_But_see Helm v. Pridgen, 1 Tex, A. 
Civ. Cas. § 648 (holding that prop- 
erty acquired by the debtor after the 
enactment of a statute making it 
exempt might be held by him as 
against a _ contract obligation in- 
curred before the passage of the 
statute). 

[a] Liability on administrator’s 
bond.—An exemption cannot be 
claimed as against a judgment on an 
administrator’s bond for a devasta- 
vit, if the bond was given before the 
exemption law went into effect, al- 


though the devastavit may have been 
committed, and the judgment there- 
for recovered, afterward. De la Howe 
v. Harper, 5 S. C. 470. ; 

{b] Application of rule.—A debt- 
or’s real estate sold at sheriff’s sale 
for above nine hundred dollars was 
bound by judgments for debts con- 
tracted after and before the Exemp- 
tion Act of 1849 took effect, and also 
by one the greater portion of which 
was for a debt contracted before 
such act took effect. It was held that 
the portion of the fund exceed- 
ing three hundred dollars was to be 
applied to the judgments in their 
order of lien, or when entered on the 
Same day and exceeding the amount 
of the fund beyond the three hun- 
dred dollars, pro rata. As to the 
three hundred dollars, the portions of 
the judgments which were for debts 
contracted before said act took effect 
were entitled to payment. out of it, 
and to the residue of the three hun- 
dred dollars the debtor was entitled 
to ia preference to the portion of the 
judgments for debts contracted after 
the act took effect. Smith’s App., 23 
Pa, 310. : 

97. See Constitutional Law § 748. 

98. See Constitutional Law § 748 
text and note 82. 

99. Marcum v. Edwards, 181 Ky. 
683, 205 SW 798; Laird y. Carton, 
196 N. Y. 169, 89 NE 822, 25 LRANS 
189; Hedges v. Keiser, 135 App. Div. 
12, 119 NYS 751; Meyer v. Halber- 
Stadt, 44 Misc. 408, 89 NYS 1019, 15 
NYAnnCas 242; In re Sharp, 5 B. C. 
117. But see Lyon v. Modern Order 
of Prestorians, (Tex, Civ. A.) 142 Sw 
29 (dictum to the effect that obliga- 
tion of the debtor’s contract is im- ° 
paired). 

Be: See Constitutional Law §§ 525, 


2. See cases infra notes 3, 4. . 

3. Nelson v. McCrary, 60 Ala. 301; 
Alexander v. Kilpatrick, 14 Fla. 450. 
an Nelson vy. McCrary, 60 Ala. 


5. Bramble v. State, 41 Md, 435; 
eereee v. Wesberry, 45 S. CL. 


6. Bramble v. State, 41 Md. 435. 
7. Gamble v. Rhyne, 80 N. 183; 
Harle' v. Hardie, 80.N. GC, 177. _ 


Por later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 10-12] 


exemption law as against the entire judgment,’ 
while in another jurisdiction it has been held that 
under such circumstances the debtor in order to 
have the benefit of the exemption must pay that 
portion of the judgment representing the part of 
the debt contracted before the taking effect. of the 
exemption.® 

Antedated note. When a note is dated prior to 
the date when a statute of exemption takes effect, 
the exemption cannot be claimed as against lia- 
bility to a bona fide purchaser of the note, although 
it may not have been put in circulation until after 
such date.?° 

New promise to pay barred debt. In those juris- 
dictions in which the view is adopted that where a 
barred debt has been revived by a new promise, 
action should be brought upon the new promise and 
not upon the original demand," the exemption law 
applicable to an action upon such new promise is 
that existing at the time the promise was made.?? 

New promise after discharge in bankruptcy.!% 
Some authorities hold that the date of a promise to 
pay a debt discharged by bankruptcy is not the 
date when the promise to pay is entered into, for 
the promise does not create a new contract, but 
merely revives the old debt which is then governed 
by the exemption law in force at the time it is 
made, as against an amending law increasing the 
exemption.1* Other. authorities, to the contrary, 
hold that the original debt is revived only as of the 


V. EXEMPTIONS IN L 


[§ 12] Under some statutes exemptions of per- 
sonal property are given in lieu of a homestead 
or are given to those only who have no property 
subject to exemption as a homestead,’ and in such 
a case they cannot be claimed by one who owns a 
homestead, or who owns property subject to home- 
stead exemption, as the case may be,’* and, con- 
versely, they can be claimed by one who does not 
own a homestead or property subject to a home- 
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date of the new note, and the exemption law then 
in force governs as against a judgment on the 
note.'® 

Wife’s antenuptial debt. Where a judgment is 
recovered against husband and wife upon a debt 
owed by the wife at the time of her marriage,}® 
the husband’s exemption rights.are to be determined 
by the law in force at the time of his marriage and 
not by that in force at the time the debt was con- 
tracted.!7 The wife’s exemptions as to her separate 
property, however, are governed by the law in force 
at the time she contracted the debt.18 

[§ 11] 2. Change of Form, Merger, or Renewal 
of Debt. A mere change in the form of a debt 1 
or a renewal thereof,?° or a merger in a new security 
without intention to satisfy the original debt ?1 after 
a change in an exemption law, will not render. it 
subject. to the law as changed. So where a note is > 
made up of several items of indebtedness against 
part only of which an exemption may be claimed, 
the debtor cannot claim his exemption as against the 
entire amount of the note.?? But where a note is 
given in payment of a simple contract debt, the 
note will be subject to the exemption right existing 
at the time of its execution,?? and a similar rule 
applies where new notes are executed in payment 
of existing notes and not simply in renewal there- 
of,2 or where an original indebtedness is extin- 
guished and merged in an instrument under seal.?® 


IEU OF HOMESTEAD *° 


stead exemption.2® The ownership of realty in 
which a homestead cannot be asserted will not de- 
prive the debtor of an exemption in lieu of home- 
stead.2° Under a statute giving the right of exemp- 
tion to ‘‘husband and wife living together ... and 
not the owner of a homestead,’’ when real estate 
occupied as a family homestead is owned either by 
the husband or the wife, neither can claim the per- 
sonal property exemption,?! but the ownership by 


8. Bachman v. Crawford, 3 21. Reed vy, Defebaugh, 24 Pa.|the act of Dec. 28, 1879, a judgment 
Humphr. (Tenn.) 213, 39 AmD 163. 495. debtor is entitled to a homestead in 
9. Harleman vy. Buck, 30 Pa. 267, [a] Ilustration—Where a note|/money. Gray v. Putnam, 51 S. C. 
vara under seal is after the passage of an| 97, 28 SE 149. (2) The act of 1870 
10. Ladd v. Dudley, 45 N. H. 61. | exemption law given for debt or book |allowed an exemption of personal 
11. See Limitations of Actions | account contracted before the law,|property to the head of a family, 


[25 Cye 1365]. 


12. Grayson v. Taylor, 14 Tex. 
672: Coles v. Kelsey, 2 Tex, 541, 47 
AmD 661. 

Lee see generally Bankruptcy 

732. 

, 14. Nowland v. Lanagan, 45 Ark. 
108. 
15. Willis v. Cushman, 115 Ind. 


100, 17 NE 168. 

16. liability of husband for ante- 
nuptial debt of wife see Husband 
and wife [21 Cye 1212]. * A 


17. Williams v. Rivercomb, 
Ark. 292. , 

18. Williams v. Rivercomb, 31 
Ark. 292. 

19. Tucker v. Drake, 11 Allen 
(Mass.) 145; In re Weaver, 25 Pa. 
434, | 

[a] MTlustrations. — (1) Where 


after an exemption law took effect a 
single bill was taken with warrant 
of attorney to enter judgment in 
eonsideration of a note given before 
the exemption law, the. exemption 
will not be allowed as against a judg- 
ment entered upon the bill. In re 
Weaver, 25 Pa. 434.. (2) A note 
given for a preéxisting debt after 
the law takes effect does not make 
“the debt subject to the law. Marsh 
v. Alford, 5 Bush (Ky.) 392; Pryor 
‘ yv. Smith, ere Se 379; Ladd v. 

dley, 45 N. H. i 
ee iieicer _y. .. Drake,.. 11..Allen 


(Mass.) 145. 


the exemption cannot be claimed as 
against a judgment on the note. 
Reed v. Defebaugh, 24 Pa. 495. 

22. Kibbey v. Jones, 7 Bush (Ky.) 


243. 

23. Tucker v. Drake, 11 Allen 
(Mass.) 145. 

24, Tucker v. Drake, 11 Allen 
(Mass.) 145. ; 

25. Dean v. King, 35 N. C. 20. 


26. Homestead exemptions 
Homesteads [21 Cyc 448]. | ; 

27. See statutory provisions; and 
cases infra this section. 

2g. In re Crum, 221 Fed. 729; 
Woolfson v. Mead, 96 Nebr. 528, 148 
NW 153, LRA1915A 396; Kilpatrick- 
Koch Dry Goods Co. v. Callender, 34 
Nebr. 727, 52 NW 403; Axtell_v. 
Warden, 7 Nebr. 182; Dwinell v. Ed- 
wards, 23 Oh. St. 603; Lippelman v. 
Boning, 7 Oh. Dec. (Reprint) 450, 3 
CincLBul ‘296; Voight v. Lafkin, 12 
On Gite Ct: 751,..6..0h., Cir, Dec. 124, 

29. .Laderburg v. Miller, 210 Fed. 
614, 127 CCA 250; Woolfson v. Mead, 
96 Nebr. 528, 148 NW 153, LRA1915A 
396; Widemair v. Woolsey, 53 Nebr. 
468, 73 NW 947; Hart v. Cole, 73 Oh. 
St. 267, 76 NE 940, 4 AnnCas 217; 
Kuhn v. Nieberg, 40 Oh. St. 631; 
Ryan v. Miller, 40 Oh. St. 232; Regan 
v. Zeeb, 28 Oh. St. 483; Comer v. 
Dodson, 22 Oh. St. 615; Clark vy. 
Hicks, 4 Oh, Dec. (Reprint) 413, 2 
ClevLRep..129. __ ees Sete: 

[a] In South Carolina, (1) under 


see 


whether he owned a homestead or 
not. See Oliver v. White, 18 S.C. 


235. 

{b] Wife claimant.—Where neither 
husband nor wife owns a homestead 
and the only article of personalty 
possessed by the husband is of less 
value than the statutory limit of 
five hundred dollars and the wife 
owns no property whatever and the 
personalty of the husband is levied 
on, the wife may demand and is en- 
titled to have the article exempted 
and set off in lieu of the homestead. 
Regan v. Zeeb, 28 Oh. St. 488. 

30. Widemair v. Woolsey, 53 Nebr. 
468, 73 NW 947. 

[a] In Nebraska.—In a _ statute 
exempting a certain sum in personal 
property to “all heads of families 
who have neither lands, town lots, 
or houses subject to exemption as a 
homestead,” the words “subject to 
exemption as a homestead” do not 
refer to houses alone, but apply to 
lands and town lots as well, and a 
debtor is entitled to the personal 
property exemption, although he may 
own unoccupied lands of town lots 
in which no homestead right exists. 
Widemair v. Woolsey, 53 Nebr. 468, 
73 NW 947. 

81. Dwinell v. Edwards, 23 Oh. St. 


603; Lippvelman v. Boning, 7 Oh, Dec. 


(Reprint) 450, 3 CincLBul 296; Keys 
vy. Young, 4 OhS&CP 113, 2 OhNP 
390. a 


16 [25C.J.] 
the wife of property not occupied as a family home- 
stead will not prevent the husband from claiming 
his exemption in personalty.22 However, where the 
statute simply provides that an exemption shall not 
apply to any person ‘‘who shall have a homestead 
exempt under the general laws of the state,’’ the 
husband is not precluded from claiming an exemp- 
tion by the fact that the wife owns the dwelling 
occupied as a family homestead.** A contrary con- 
clusion has been reached under a statute providing 
that all ‘‘heads of families who have neither lands, 
town lots or houses subject to such exemption as a 
homestead’’ may have an exemption in personalty.*4 
Where the statute does not make provision there- 
for, a widow is not entitled to an allowance in 
lieu of a homestead from the personalty of her hus- 
band where he was not the owner of the home- 
stead.2° A debtor who is entitled to exemptions in 
lieu of homestead, under a statute so providing, 
is not entitled to the exempt property absolutely 
by force of such statute, but he holds it subject to 
such liabilities as are enforceable against the exemp- 
tion right.%¢ 

What constitutes homestead. Under the laws ap- 
plicable to homestead exemptions,?7 a homestead 
possessed by the debtor which may prevent his 
claiming an exemption of personalty in lieu of a 
homestead may consist of a ‘life estate in land,’* or 
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in the interest possessed by the equitable mortgagor 
of a life estate,?® or in the interest of a tenant in , 
common.*® But a tenancy for a single year of a 
house, stable, and parcel of land is not a home- 
stead, especially where the tenant does not claim 
a homestead in the property.4! Out of what law, 
state or national, the homestead right has its origin 
is 1mmaterial.42 

Mortgage or sale of homestead. That the home- 
stead is encumbered does not give the debtor any 
right to claim the exemption in personalty 4% al- 
though the encumbrance is for its full value,#* or 
even for more than its full value,t* or although 
foreclosure proceedings have been begun;*® but after 
a sale on foreclosure the personal property exemp- 
tions may be claimed in lieu of homestead,*? even 
before confirmation of the foreclosure sale.4® If 
the debtor has sold his homestead in good faith 
before the levy and several days after the levy the 
contract was fully executed, he was not at the 
time of the levy the ‘‘owner of a homestead,’’ so 
as to be precluded from his exemption in per- 
sonalty,*® but if the debtor owns a homestead or 
land subject to exemption as a homestead at the 
time of the levy on personal property, he cannot 
by afterward transferring the homestead render the 
personal’ property exempt.5° 1 


VI. EFFECT OF OWNERSHIP OR POSSESSION OF OTHER PROPERTY 51 


[§ 13] A. In General. The debtor’s right to 
claim an exemption given him by statute to per- 
[a] A married woman is not en- 


titled to have five hundred dollars in 
lieu of a homestead in the absence 


judgment rendered for the purchase 
price or any part thereof. 
Nunemaker, 208 Fed. 491. 


sonal property of a specified value *? or any specific 
articles of personalty °° is not affected by the fact 
Dec. (Reprint) 601, 15 CincLBul 310; 


Lippelman vy. Boning, 7 Oh. Dec. (Re- 
print) 450, 3 CincLBul 296. 


In re 
(2) Where 


of evidence that she and her hus- 
band are living together and that 
neither of them is the owner of a 
homestead. Voight. y. Lafkin, 12 
Oh. Cir. Ct. ‘751, 6 Oh. Cir. Déc. 124: 

{b] A wife living apart from her 
husband under judicial decree allow- 
ing her alimony is not entitled to an 


allowance. Lugauer v. Weisgerber, 
9 Oh. Dec. (Reprint) 458, 13 CincL 
Bul 637. 


[c]. Prostitute. A married 
woman’s exemption rights are un- 
affected by the fact that she is a 
prostitute plying her vocation. 
Barnes y. Elickman, 18 Oh. Cir. Ct. 
N.. S. 182. 

32. Ryan v. Miller, 40 Oh. St. 232. 

38. Morley vy. National Loan, etce., 
Co., 120 Mich. 171, 78 NW 1078. 

34. Stout v. Rapp, 17 Nebr. 462, 
23 NW 364. 

85. Wolverton v, Paddock, 3 Oh. 
Cir. Ct. 488, 2 Oh. Cir. Dec, 279. 

36. In re MNunemaker, 208 Fed. 
491; In re Stern, 208 Fed. 488. 

[a] Reason for rule.—‘“‘This solu- 
tion of the question not only, it 
seems to us, squares with a proper 
construction of the several statutes, 
but approximates abstract justice, 
for it shocks one to think that a 
man in the bankrupt’s position could 
acquire property in this way without 
the expenditure of a dollar of his 
own, live off of it for a length of 
time, and support his family from 
it, and through the exemption laws 
and the provisions of the Bankrupt 
Act actually make a profit out of the 
transaction as the expense of those 
who trusted him.” In re Stern, 208 
Fed. 488, 490. 

[b] TIlustrations—(1) A  bank- 
rupt cannot be permitted to select a 
stallion and an automobile as ex 
empt in lieu of his homestead ex- 
emption, where such property has 
not been paid for under a statute 
providing that no personal property 
‘Shall be exempt from execution on 2 


a bankrupt without means buys a 
stock of goods giving a note to Seller 
for part of the purchase price and 
borrowing money to pay for the bal- 
ance, and thereafter incurs certain 
other debts for goods purchased to 
renew the stock, he is not entitled to 
exemptions in lieu of homestead, un- 
der a statute so providing, as against 
the claims for merchandise so pur- 
chased but only as against creditors 
for money loaned. In re Stern, 208 


Fed. 488, 
Liabilities as against which ex- 
emptions may not be claimed see 


infra § 154 et seq. 

37. See Homesteads [21 Cyc 488]. 

38. Biddinger v. Pratt, 50 Oh. St. 
719, 35 NE 795; Staley v. Wooley, 8 
Oh: Cir. Ct. 35, 4 Oh. Cir. Dec. 550; 
Newton y. Clarke, 3 Oh. Dec. (Re- 
print) 165, 4 WklyLGaz 109. 

[a] A lease conveying a life es- 
tate in lands including a dwelling 
house constitutes the grantee the 
owner of the homestead so as to de- 
prive him of exemption in person- 
alty. Staley v. Woolley, 8 Oh. Cir. 
Ct. 35, 4 Oh. Cir. Dec, 550. 

89. Biddinger v. Pratt, 5 Oh. St. 
719, 35 NE 795. 

40. Keys v, Young, 4 OhS&CP 113, 
2 OhNP 390. 

[a] Where a married woman re- 
sides with her husband and family 
on land in which she owns an inter- 
est as tenant in common, she is en- 
titled to her homestead therein and 
her husband is precluded from an 
exemption in personalty. Keys v. 
Young, 4 OhS&CP 113, 2 OhNP 390. 
re Colwell v. Carper, 15 Oh. St. 


42. Axtell v. Warden, 7 Nebr. 182. 
State v. Townsend, 17 Nebr. 
530, 28 NW 509; Biddinger v. Pratt, 
50 Oh. St. 719, 35 NE 795. 
44, State v. Krumpos, 13 Nebr. 
321, 14 NW 409. 
45. Bartram vy. McCracken, 41 Oh. 
St. 377; Olding v. Kemker, 9 Oh. 


46. Bartram v. McCracken, 41 Oh. 
St. 377; Olding v. Kemker, 9 Oh. Dec. 
(Reprint) 601, 15 CincLBul 310. 

{a] Reason for rule.—‘The legis- 
lature did not intend to impose upon 
the sheriff the duty of ascertaining 
the existence and validity of, and the 
amount due upon, incumbrances upon , 
the realty of the execution debtor.” 
Bartram v. McCracken, 41 Oh. St. 
377, 378. 

47. Niehaus v. Faul, 43 Oh. St. 63, 
1 NE 87; Jackson v. Reid, 32 Oh. St. 
443; Carter v. Ross, 8 Oh, Cir. Ct. 
139, 4 Oh. Cir. Dec. 333; William H. 
Holmes Co. v. Book, 1 OhS&CP 665, 
1 OhHNP 58. 

48. Carter v. Ross, 8 Oh. Cir. Ct. 
139, 4 Oh. Cir. Dec, 333. P 

49. Muse vy. Darrah, 2 Oh. Dec. 
(Reprint) 604, 4 WestLMonth 149. 

50. Kilpatrick-Koch Dry Goods 
We v. Callender, 34 Nebr. 727, 52 NW 

51. As affecting amount of pro- 
visions exempt see infra § 68. 

_ Selection from other property see 
infra § 271. 

52. Ala.—Williamson v, Harris, 57 
Ala. 40, 29 AmR 707; Bray v. Laird, 
44 Ala. 295. 

Ind.—Haas v. Shaw, 91 Ind. 384, 
bh Nea 607; Austin v. Swank, 9 Ind. 

Mo.—State v. Beamer, 73 Mo. 37; 
State v. Romer, 44 Mo. 99; Megehe 
v. Draper, 21 Mo. 510, 64 AmD 245; ° 
Duncan vy. Frank, 8 Mo. A. 286; State 
Vv.) Finn, 8)" MomraAy 261; State vy. 
Kurtzeborn, 2 Mo. A. 335. 

Or.—Childers yv. ‘Brown, 81 Or. ae 
158 P 166, AnnCas1918D 170. 

Pa.—Shaw’s App., 49 Pa. 177. 

S. D—Nelson v. Oiume2T Sip: 
541, 114 NW 691. 

Oh Ala.—Ross v. Hannah, 18 Ala, 
Lol einson v. Gatcher, 23 Ark. 


Mich.—Baldwin v. Talbot, 43e%<ci ‘ 
11, 4 NW 547. Bou) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 13-14] 


that he owns other property. In some jurisdictions 
the debtor is not required to turn out other prop- 
erty possessed by him for levy as a condition to a 
claim of his exemption,®* but in other jurisdictions 
the debtor in claiming a right of selection must 
offer to surrender to the officer other property in 
his hands subject to execution,®> or other property 
of the particular kind taken,>® at least where the 
article levied on is not specifically exempt? or if 
specifically exempt is levied on without his knowl- 
edge.°* Under a statute providing for the exemp- 
tion of specific articles, it has been held that in 
order that the debtor may maintain an action for 
Seizure of an article claimed as exempt, he must 
aver and prove that he has no other article of the 
kind except the one levied on.5® A debtor who has 
no more property than the law allows him to elaim 
as exempt is of course not bound to surrender 
any part of such property to be levied upon, as a 
condition upon which he may claim the rest.*° Upon 
a contest of a claim for exemptions a license to 
retail liquors cannot be estimated as property for 
the purpose of reducing the exemptions claimed by 
the debtor to whom it is granted, where it is a 
mere personal privilege and is not transferable nor 
a subject of sale.§t 

Ownership by members of family. Where the 
statute gives the exemption right to the head of 
the family, his right is not affected by the ownership 
of other property by the other members of the 
family.*? But the rule is otherwise, where the stat- 
ute gives the exemption to the family.®* 

Mere possession of other property will not affect 
the debtor’s right to exemption of property owned 
by him,** unless the statute expressly puts property 


EXEMPTIONS 


[25-0.3:] 7 


in his possession on the same footing as property 
which he owns,® and under such a statute, prop- 
erty in the debtor’s possession may be regarded as 
his property, even though the title to it is in doubt, 
where it appears that the question of ownership has 
been made doubtful by the debtor himself.%¢ 

Deductions. Money paid out by the debtor be- 
tween the time of filing his claim of exemptions and 
the filing of his inventory will be deducted from the 
amount of his exemption,®* unless the payment was 
of just debts.** Where property of nominally greater 
value than the claim against him is conveyed by a 
debtor to his ereditor in payment of the debt, with 
a provision that if more was realized from the sale 
of the property than was required for payment of 
the debt the surplus should be returned to the 
debtor, no deduction can be made from the debtor’s 
exemption on that account in the absence of any- 
thing to show that any sum would accrue to the 
debtor from this source.*® But where a surplus 
from the sale is shown over and above the amount 
of the debt, the amount of the surplus will be de- 
ducted from the debtor’s exemption.7° 

[§ 14] B.. Property Sold or Encumbered by 
Debtor. Property which a debtor has sold, and de- 
livered to the purchaser, on condition that it is to 
become his on paying for it, is not owned by the 
debtor to such an extent as to prevent him from 
claiming other property as exempt.7! When the 
debtor has a right to select the property which he 
will hold as exempt, he cannot be compelled to select 
property that is mortgaged or pledged or otherwise 
encumbered, instead of unencumbered property,”? at 
least he will not be compelled to accept his exemp- 
tion out of the encumbered property at its full 


Minn.—Anderson vy. Ege, 44 Minn.| See Pardue v. Recer, (Tex. Civ. 4 65. Lindsey v. Fuller, 10 Watts 
216, 46 NW 362. 46 SW 112 (holding the question of! (Pa.) 144, 

Miss.—Moseley v. Anderson, 40] ownership one for the jury under the [a] Dlustration.—Under a statute 
Miss. 49. evidence). . exempting articles “owned by or in 
- Nev.—Elder v. V/illiams, 16 Nev. 63. Simonds v. Gulley, 7 Ala.| the possession of any debtor,” where 
ANG: 721. a debtor has two cows in his posses- 

N. Y.—Wilcox v. Hawley, 31 N. Y. [a] Mlustration.—A statute ex-/ sion, one owned by him and the other 
648: Smith y. Slade, 57 Barb. 637;|empting furniture, bedding, pro-|hired for a term of years, so as to 


Becker v. Becker, 47 Barb. 497; Wolf 
v. Farley, 16 NYS 168; Wheeler v. 
Cropsey, 5 HowPr 288. 

[a] Wlustration——Where the stat- 
ute exempts “one slave” to every 
debtor, the fact that the debtor 


owned other property is immaterial. 


Moseley v. Anderson, 40 Miss, 49. 

[b] Property set apart to a widow 
as a part of her year’s support does 
not affect or diminish her right un- 
der the exemption law. Webb v. 
Brandon, 4 Heisk. (Tenn.) 285. 
Specific exemptions see infra § 79 
et seq. i 
54, Bray v. Laird, 44 Ala. 295; 
Ross v. Hammond, 18 Ala. 125. See 
also cases supra note 53. 

Effect of conveyance of other prop- 
erty see infra § 216. 

Forfeiture of exemption by con- 
cealing or withholding property see 
infra 219. 

55. Pecchinatare Vv. /Adsop,...85:: 111. 
157; Peo. v. Palmer, 46 Ill. 398, 95 
AmD 8; Bingham v. Maxcy, 15 Til. 
290; k v. Scott, 6 Ill. 333. 

Forfeiture of exemption by con- 
cealing or withholding property see 
infra § 219. 

56. Keybers v. McComber, 67 Cal. 
395, 7 P 8388; McGee v. Anderson, 1 
B. Mon. (Ky.) 187, 36 AmD 570; Ful- 
ler v. Sparks, 39 Tex. 136. 

57. McMasters v. Alsop, 85 Il. 
157; Amend v. Murphy, 69 Ill Sous 

58. Bonnell v. Bowman, Il. 
460; Smothers v. Holly, 47 Ill. 331. 

59. Wolfenbarger v. Standifer, 3 
Sneed (Tenn.) 659. 


60. Vaughan v. Thompson, 17 Ill. 
reg Jones v. Motley, 78 Ala. 370. 


62. Crigler v. Connor, 15 KyL 751. 


visions, cows, working animals, etc., 
“for the use of every family in this 
State,’ without saying anything 
about the ownership of the property, 
does not exempt a horse belonging to 
a debtor, when his wife has horses 
or mules secured to her separate use 
by deed of settlement, and they are 
used on the farm occupied by her hus- 
band and herself, as the statute is 
intended only to secure such prop- 
erty for the use of the family, and 
if the family has such property the 
ownership as between the members 
of the family is immaterial.  Si- 
monds y. Gulley, 7 Ala. 721. 

64. Hetrick v. Campbell, 14 Pa. 
263; Dow v. Smith, 7 Vt. 465, 29 
AmD 202. 

[a] Dlustrations.—(1) The stat- 
ute exempted one yoke of oxen when 
owned by any person actually en- 
gaged in the science of agriculture. 
A person engaged in agriculture had 
in his possession two yoke of oxen, 
but had sold one of them, and re- 
ceived back the possession of them 
on the same day for the purpose of 
breaking them for the purchaser. 
The sale, although void as to cred- 
itors of the seller, was valid as to 
the seller and divested him of the 
ownership, and the other yoke still 
owned by him was exempt. Hetrick 
v. Campbell, 14 Pa. 263. (2) The fact 
that a debtor retains in his posses- 
sion a cow which he has sold to an- 
other, so that the sale is ineffectual 
as against bona fide purchasers from 
him and attaching creditors, does not 
prevent him from claiming another 
cow under a statute exempting his 
only cow: Dow v. Smith, 7 Vt. 465, 
29 AmD 202. 


give him a vested interest subject to 
sale under execution for his debts, 
the one owned by him may be levied 
on and sold under execution. lLind- 
sey v. Fuller, 10 Watts (Pa.) 144. 


66. Trovillo v, Shingles, 10 Watts 
(Pa.) 438. 
{a] Dlustration.—Where a sheriff 


has levied on a cow claimed as ex- 
empt by law from execution, and it 
appears that the debtor is in posses- 
sion of another, the question of the 
ownership of which ‘the himself has 
made doubtful, the sheriff, even if he 
has heard the testimony in regard to 
it, and it points to the fairness of 
the third person’s title, is not bound 
to act at his peril by relinquishing 
the cow levied on, and is not liable 
to the debtor in trespass for selling 
it. Trovillo v. Shingles, 10 Watts 
(Pa.) 438, 

67. Pinkus v. Bamberger, 99 Ala. 
266, 18 S 578. 

68. Trager vy. Feibleman, 95 Ala. 
60, 10 S 218. 

69. Pinkus v. Bamberger, 99 Ala. 
266, 13 S 578. 

70. See Pinkus v. Bamberger, 99 
Ala. 266, 13 S 578. 

71. Wilkinson v. Wait, 44 Vt. 508, 
8 AmR 391. 

72. Cal.— McCue v. Tunstead, 65 


Calw7506,'4 P 510: 

Kan.—Rice v. Nolan, 33 Kan. 28, 
5 P 487. 

Mass.—Tryon v. Mansir, 2 Allen 
219 


Mich.—Ganong v. Green, 71 Mich. 
1, 38 NW 661; Baldwin v. Talbot, 43 
Mich. 11, 4 NW 547; Bayne v. Pat- 
terson, 40 Mich. 658. 

N. H.—Greenleaf y. Sanborn, 44 
N. H. 16. 


s 
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value.78 


exemption.’ Under the rule that 


surrender other property than that which he claims 
as exempt,’> he is not excused by the fact that the 
other property is mortgaged if he does not inform 
A-debtor, after a suit 
has been brought against him, cannot dispose of a 
portion of his property and then claim nothing 


the officer of the facts.7® 


but what is exempt.” 
[§ 15] C. Property 


Conversely property on which there is no 
lien must be first exhausted in alloting the debtor’s 


Outside of Jurisdiction. 


EXEMPTIONS 


the debtor must 
not levied on,’® 
contrary."® 


under execution 


exempt.5? 


[§§ 14-17 


It would seem that a debtor is not prevented from 
claiming property as exempt in one county because 
he may have property outside the county which is 


although there is authority to the 


Inability of the debtor to surrender 
other property owned by him, as where it is held 


by the sheriff of another county, 


excuses him,’° and his failure to surrender under 
such cireumstances will not justify the officer in 
levying on property 


selected by the debtor as 


VII. PERSONS ENTITLED TO PRIVILEGE * 


[§ 16] A. In General. Exemptions of the char- 
acter under consideration, being purely statutory 
in their origin,®? may be claimed only by those per- 
sons who come within the terms of the statutes 


creating them.®* 


[§ 17] 


73. Rice v. Nolan, 33 Kan. 28, 5 P 
437. 

74, Cowan v. Phillips, 128 N. C. 
70, 28 SE 961. 

75. See supra § 13. 

76. Smothers v. Holly, 47 Ill. 331. 

77. Kilpatrick-Koch Dry Goods 


Co. v. Callender, 34 Nebr. 727, 52 NW 
403. 

Forfeiture by fraudulent convey- 
ance or concealment see infra §§ 214—- 
219. 

Fraudulent conveyance of exempt 
property see Fraudulent Conveyances 
[20 Cyc 877]. r 

78. Baldwin v. Talbot, 438 Mich. 
11, 4 NW 547; Anderson v. Ege, 44 
Minn. 216, 46 NW 362. 

[a] MTlustration.—The owner of a 
horse levied upon may avail himself 
of the right to select that horse as 
exempt, without bringing his other 
horses from another county so that 
the officer might levy upon them. 
Anderson vy. Ege, 44 Minn. 216, 


NW 362. 

79. Robinson v. Myers, 3 Dana 
(Ky.) 441. 

[a] Ilustration.—Under a statute 


exempting one work beast, while a 
debtor cwning several work beasts 
elects which he holds as exempt, he 
cannot, where he owns one not 
within the. jurisdiction, although sub- 
ject to his control, and another with- 
in the jurisdiction, select the latter, 
and thus defeat the levy as to both. 
Robinson v. Myers, 3 Dana (Ky.) 441. 
80. Keefer v. Guffin, 38 Ill. A. 622. 
81. Keefer v. Guffin, 38 Ill. A. 622. 
82. Allowances to surviving wife, 
husband, or children see Executors 
and Administrators §§ 758-874. 
Privileges of public officers see 
Cfficers. 
Who may claim exemption in bank- 
pes proceedings see Bankruptcy 


88. See: supra § 2. 
84. See cases infra §§ 17-62. 
85. Ill—Wabash R. Co. v. Dou- 
gan, 142 Ill. 248, 31 NE 594, 34 AmSR 
74; Mineral Point R. Co. v. Barron, 
pe 365; Menzie v. Kelly, 8 Ill. A. 
Kan.—Kansas City, etc., R. Co. v. 
Gough, 35 Kan. 1, 10 P 89; Zimmer- 
man v. Franke, 34 Kan. 650, 9 P 747; 
Missouri Pac. R. Co. v. Maltby, 34 
Kan. 125, 8 P 285. 3 
Me.—Everett v. Herrin, 46 Me. 357, 
74 AmD 455. 
Md.—Himmel v. 
Ma. 610, 69 A 511. 
Nebr.-—Woolfson v. Mead, 96 Nebr. 
528, 148 NW 153,. LRA1915A_ 396; 
Wright v. Chicago, ete, R. Co., 19 
Nebr. 175,.27 NW 90, 56 AmR 747. 


Hichengreen, 107 


For later cases, developments ani changes in the law see cumulative Annotations, 


B. Residence and Citizenship—l. Resi- 
dence Generally. In the absence of an express pro- 
vision in the statute restricting its operation to 
residents of the state, it has been held by some 


courts that persons only temporarily within the 
state, if otherwise coming within the terms of the 
statute, are entitled to its benefits.®® 
courts a contrary view is taken and the operation 


By other 


of the statute is restricted to residents of the 


N. H.—Hill v. Loomis, 6 N. H. 263. 
N. Y.—Bunn v. Fonda, 2 CodeRep 


70. 

N. C.—Goodwin v. Claytor, ‘137 N. 
C,. 224, 49 SH 178, 107 AmSR 479, 67 
LRA 209. 

Oh.—Sproul v. McCoy, 26 Oh. St. 
577; State v. O’Brien, 14 Oh. Cir. Ct. 
300, 7 Oh. Cir. Dec. 386. 

Okl.—State v. Collins, 174 P 568. 

Or.—Bond v. Turner, 33 Or, 551, 54 
P 158, 44 LRA 4380. 

Tex.—Bell vy. Indian lLive-Stock 
Co., 11 SW 344, 3 LRA 642; Carroll 
v. Denison First State Bank, (Civ. 
A.) 148 SW 818. 

Vt.—Haskill v. Andros, 4 Vt. 609, 
24 AmD 645. 

Wis.—Lowe v. Stringham, 14 Wis. 
222, 225. See also Commercial Nat. 
Bank v. Chicago, ete., R. Co., 45 Wis. 
172 (where the question was left 
open whether a statute giving an ex- 
emption to a debtor who has to ‘pro- 
vide for the entire support of a fam- 
ily in the state of Wisconsin” re- 
quires the debtor’s residence within 
the state). 

“The statute makes no discrimina- 
tion between temporary and perma- 
nent residents, nor does it purport to 
confine its privileges to residents at 
all. It exempts certain articles of 
the debtor and his family. And we 
think it would be entirely incon- 
sistent with the beneficent intentions 
of the statute, as well as with the 
dignity of a sovereign state, to say 
that the temporary sojourner, or 
even the stranger within our gates, 
was not entitled to its protection.” 
Lowe v. Stringham, supra. 

[a] Reason for rule.—‘“‘Whatever 
remedy our laws give to enforce the 
performance of a contract, will 
equally avail the citizen or the for- 
elgner; and they equally must be 
Subject to any restraints which the 
law imposes upon them. Our inhabi- 
tants can have no greater rights in 
enforcing a claim against a for- 
eigner, than an alien can have in en- 
forcing a similar claim against one 
of our own citizens. Whoever sub- 
mits himself or his property to our 
jurisdiction, must yield to all the re- 
quirements which are made of our 
citizens in relation to the collecting 
of debts, or maintaining suits; and 
is clearly entitled to all the benefits, 
exemptions, and privileges, to which 
other debtors or suitors, belonging 
to our own state, are subject or en- 
titled. If the one can hold a cow, 
Suitable wearing apparel, and neces- 
Sary household furniture, without 
having the same taken from him by- 
execution, so can the other, Nothing 


state,° a construction which may be aided by the 
fact that another statute provides that no exemp- 
tion shall be allowed the execution debtor in case 
of an execution issued against one who is about 


short of the express language of a 
statute would justify us in saying, . 
that a person may, by virtue of an 
execution, be stripped of his wearing 
apparel, his necessary household fur- 
niture, and his only cow, merely be- 
cause he resides under another gov- 
ernment, when a person residing here 
would not be subject to the same in- 
convenience and distress.” Haskill 
v. Andros, 4 Vt. 609, 611, 24 AmD 


645. 

{b] DIllustrations.—(1) A _ statute 
exempting the wages “of a defend- 
ant being the head of a family, and 
residing with the same,” extends to 
a nonresident. Mineral Point R. Co. 
v. Barron, 83 Ill. 365. (2) A statute 
exempting household goods “if owned 
by a householder and in actual use 
or kept for use by and for his fam- 
ily” applies to nonresidents as well 
as residents. Bond v. Turner, 33 Or. 
551, 553, 54 P 158, 44 LRA 430. (3) 
Exemption from legal process of 
benefit derived from fraternal insur- 
ance association, under Rev. I. 
(1910) § 3498, may be invoked by 
beneficiary whether a resident or 
nonresident of the state. State v. 
Collins, (Okl.) 174 P 568. 

{c] Nonresident alien.—The only 
cow of a resident of Canada, which 
had casually strayed into Vermont, 
was held exempt under a Vermont 
Statute not in terms limited to resi- 
dents. Haskill v. Andros, 4 Vt. 609, 
24 AmD 645. 

86. Colo—Sandberg y. Borstadt, 
48 Colo. 96, 109 P 419. 

Ga.—Southern R. Co. v. Rollins, 22 
Ga. A. 393, 95 SE 1020; Kyle v. Mont- 
gomery, 73 Ga. 337; Harvey. v. 
Thompson, 2 Ga. A. 569, 60 SE 11. 

Mich.—Kelson v. Detroit, ete. R. 
Co., 146 Mich. 568, 109 NW 1057, 10 
AnnCas 500; McHugh vy. Curtis, 48 
Mich. 262, 12 NW 163. 

Minn.—Orr v. Box, 22 Minn. 485. 

Okl.—McClelland vy. Schmidt, 26 
Okl. 585, 110 P 901. 

Pa.—Yelverton v. Burton, 26 Pa. 
351; Collom’s App., 2 Pennyp.#130, 12 
WklyNC 309; Dock v. Cauldwell, 19 
Pa. Super. 51; Linsenmayer  v. 
Smythe, 3 Pa. Co. 400 (a nonresident 
debtor was held entitled to the ex- 
emption allowed by the act of 1849); 
McWilliams v. Newlin, 1 Chest. Co. 
50; Wilkins v. Rubincam, 15 Wkly 
a 128; Snow v. Dill, 6 WklyNG 
ov. ‘ 2 


Tenn.—Keelin v. Graves, 129 Tenn. 
103, 165 SW 232, LRA1915A 421: Car- 
son v. Memphis, etc., R. Co., 88 Tenn. 
646, 18 SW 588, 17 AmSR 921, 8 LRA 
412; Prater v. Prater, 87 Tenn. 78, 9 
Sw 361, 10 AmR 623, Lisenbee v. 


same title; page and note number, 


§§ 17-20] 


to leave the state.*’ In these states a nonresident 
debtor cannot claim the exemption privilege simply 
because in the suit brought against him, garnish- 
ment proceedings are instituted against a resi- 
dent.88 

[§ 18] 2. Express Restriction to Residents. 
When the statute in express terms requires resi- 
dence, as is often the case, it is clear that non- 
residents cannot claim the benefit thereof,®® and this 
rule applies also to nonresidents who are tempo- 
rarily in the state.°° A statute denying fo non- 
resident debtors the benefit of exemption laws does 
not remove them from the operation of a statute 
which amounts to a limitation of jurisdiction and 
withdraws property from the operation of a par- 
ticular process.®! 

Time of becoming a resident. When a statute 

"requires a debtor to be a resident of the state to 
entitle him to the benefit of the exemption laws, 
it is not necessary that he shall have been a resi- 
dent at the time when the debt was contracted. It 
is sufficient if he is a resident at the time of the 
levy as against which the exemption is claimed.®? 

[§ 19] 3. Sufficiency of Residence. A person 
who moves into the state with his family and per- 
sonal property for the purpose of residing therein 
is a resident of the state, within the exemption laws, 
before he has secured a place of permanent resi- 
dence,®? even thcugh he moves into the state with 
the purpose of residing there for only e. limited 
time, and with the purpose of later moving else- 
where.°4 And he becomes a resident as soon as he 
has come into the state with the intention of making 
it his home.®® It is not necessary that he should 
be a resident for any particular length of time, in 
Holt, 1 Sneed 42; Hawkins v. Pearce, 
11 Humphr. 44. 

{a] Reason for rule.—‘“States are 
not accustomed to give exemptions 
from the laws for the collection of 
debts for the benefit of persons resi- 
dent in other jurisdictions. The ex- 
emptions are personal privileges, de- 
pendent on personal or family cir- 
cumstances; and if one who pos- 
sesses them removes to a foreign 
state, whereby he would acquire un- 
der its laws privileges more or less 


liberal not possessed by our own peo- 
ple, he thereby abandons those which 


C. 46,20 SE 170. 
Oh, Cir. Ct? 239. 


90. 


EXEMPTIONS 


SW 246; Mignogna v. Chiaffarelli, 51 
Mo. A. 359, 131 SW 769; Stotesbury 
v. Kirtland, 35 Mo. A. 148. 

N. C.—Latta v. Bell, 122 N. C. 639, 
30 SE 15; Jones vy. Alsbrook, 115 N. 


Oh,—Campbell v. 


- Wash.—Churchill 
Wash. 694, 156 P 851. 


See Allen v. Manasse, 
(holding that temporary residence of 
a father and his son in the state, the 
rest of the family residing out of the 


[25C.3.] 19 


order to qualify under the exemption statute.%° 
Residence on an Indian reservation within the state 
is residence in the state, within the meaning of a 
residence requirement in the exemption law,?? nor 
is the claimant’s right to exemption impaired by 
the fact that technically he is a trespasser on the 
reservation, although no complaint to his living 
there had ever been made by the Indians or by the 
government.°8 

[§ 20] 4. Change of Residence and Absence 
from State—a. In General. When residence is 
necessary, a person clearly loses his right to claim 
property as exempt by absconding or removing from 
the state so as to lose his residence therein.®? In 
some jurisdictions this rule applies, although the 
debtor is a resident at the time of levying upon the 
property. In other jurisdictions it has been held 
that the debtor’s status as a resident is fixed at the 
time the execution is levied and a claim for exemp- 
tion is made and will not be defeated by a sub- 
sequent removal of the debtor.2 No part of the 
property left behind by the debtor who changes his 
domicile to another state can be held exempt by 
him. A fugitive from justice who cannot be found 
within the state is a nonresident within the mean- 
ing of the exemption laws in the absence of evi- 
dence showing his intention to return,* but where it 
is shown that he is merely keeping himself hidden 
to avoid a criminal prosecution, and that he is 
occasionally seen in the county, he does not lose his 
residence or cease to be a householder in such a 
sense as to deprive him of his exemption.® Moving 
from place to place within the state does not affect 
the debtor’s claim to exemption. Although one’s 
intention and acts as to removal from the state 


La.—Lambeth v. Milton, 2 Rob. 81. 

Mich.—Kelson vy. Detroit, etc. R. 
Co., 146 Mich. 563, 109 NW 1057, 10 
AnnCas 500; McHugh v. Curtis, 48 
Mich. 262, 12 NW 163. 

Minn.—Orr v. Box, 22 Minn. 485. 

Mo.—Stotesbury v. Kirtland, 35 
Mo. A, 148. 

N. C.—Cromer v. Self, 149 N. C. 
164, 62 SE 885, 128 AmSR 658; Latta 


Bennington, 26 
v. Miller, 90 


In re Dinglehoef, 109 Fed. 866.|v. Bell, 122 N. C. 639, 30 SE 15; 
4 Ala. 554 Cerne Alsbrook, 115 N. C. 46, 20 
170. 


Pa.—Yelverton v. Burton, 26 Pa. 


he possessed before so far as they 
were local in their nature. And if 
exemption privileges are not neces- 
sarily local, they certainly are in 
their reasons. They are conferred 
on grounds of state policy, to add to 
the comfort and encourage the in- 
dustry of the people; and every state 
will make such regulations on_ the 
subject as its own people shall deem 
wisest and best.” Per Cooley, J., in 
McHugh v. Curtis, 48 Mich. 262, 263, 
12 NE 163. ‘ 

87. Mignogna v. Chiaffarelli, 151 
Mo. A. 359, 131 SW 769. 

. Harvey v. Thompson, 2 Ga. A. 

569, 60 SE 11. 

39. U. S.—Bynum v. Johnston, 222 
Fed. 659, 138 CCA 183 (Arkansas). 

Ala.—McCrary v. Chase, 71 Ala. 
540: Boykin v. Edwards, 21 Ala. 261. 

Ark.—Person v. Williams-Echols 
Dry Goods Co., 113 Ark. 467, 169 SW 
223: Porter v. Navin, 52 Ark. $52, 12 


SW. 705. 
--Fla.—Post v. Bird, 28 Fla. 1, 9 S 
888. 

Ind.—Finley v. Sly, 44 Ind. 266; 
Hoagland v. Roe, 8 Ind. 275. 


Jowa.—Union County Inv. Co. v. 
Messix, 152 Iowa 412, 132 NW 823; 
Lyon v. Callopy, 87 Iowa 567, 54 NW 
476, 48 AmSR 396; Newell v. Hayden, 
8 Iowa 140. - 

Moe Staté vy. Bridges, (A.) 206 SW 
598; Dinkins. Vv. Crunden-Martin 


Woodenware Co. 99 Mo. A. 310, 73 


eee Dock v. Cauldwell, 19 Pa. Super. 


Utah.—Snow v. West, 37 Utah 528, 
TLOTP/ 52: 

[a] Illustration.—A resident who 
assigns his exemption and then be- 
comes a nonresident, without having 
his exemption allotted to him, can- 
not take advantage of the exemption 
law; nor can his assignee. Latta v. 
Bell, 122 N...€. 639, 30) SEH 15. 

Necessity of residence see supra 


state, is not sufficient to entitle the 
father to an exemption under a stat- 
ute exempting certain property from 
execution for the benefit of every 

family in the state). 
91. Mattson v. Bryan, 8 Pa. Co. 
Billin v. Froment, 3 Pa. Co. 

450. 7 


[a] Dlustration.—The proviso of 
the act of April 15, 1845, that wages 
and salaries shall not be liable toy 


statutory attachment; execution is| §§ 17-19. 

not an exemption law within the pro-| Right of abandoned family see 
viso of the act of May 5, 1874, which | infra § 35. 

denies to nonresident debtors the 1. Wierse v. Thomas, 145 N. C. 
benefit of the exemption law of the} 261, 59 SE 58, 122 AmSR 446, 15 
commonwealth and the wages of}LRANS 1008; Latta v. Bell, 122 N. 


nonresident debtor are not liable to|C. 639, 30 SE 15; Jones v. Alsbrook, 


attachment. Mattson v. Bryan, 8 Pa.|115 N, C. 46. 20 SE 170. 

Co. 355. [a] Dustration—One who is a 
92. Gray v. Putnam, 51 S. C. 97,| resident at the time of the levy, but 

28 SE 149. not at _ the time of the sale, is not 


entitled to exemption. Jones v. Als- 


e h v. Francisco, 12 Nebr. 
Bh or brook, 115 N. C. 46, 20 SE 170. 


626, 12 NW 94. 


v. Stringham, 14 Wis. 2. McCrary v. Chase, 71 Ala. 540; 
229 rte i Caldwell v. Renfro, 99 Mo. A. 376, 
95. Union County Inv. Co. v. Mes-|73 SW _ 340. 3 ; 
six, 152 Iowa 412, 132 NW_ 823. 8. McHugh v. Curtis, 48 Mich. 
96. Union County Inv. Co. v. Mes-| 262, 12 NW 163. 
six, 152 Iowa 412, 132 NW 823. 4 Cromer v. Self, 149 N. C. 164, 
97. Coey v. Cleghorn, 10 Ida. 166,|62 SE 885, 128 AmSR 658. 


Bellman, 16 Ind, 


79 P 72, 109 AmSR 199. 5. Norman v. 
98. Coey v. Cleghorn, 10 Ida, 166, | 156. 
79 P 72, 109 AmSR 199. Presumption of 
99. Ala.—McCrary v. Chase, 71/| residence see infra 
Ala. 540. 6 Ala.—Davis v. 


Ind.—Finley v, Sly, 44 Ind. 266. 164. 


continuance of 


§ 305. 
Allen, 11 Ala. 
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may have made him legally a nonresident, yet if 
before sale of his property under levy and at the 
time he claims its exemption therefrom, he has, by 
change of intention and circumstances, in good 
faith, again become a resident of the state, he is 
entitled to the benefit of the exemption law.’ 

[§ 21] b. Intention or Preparations to Remove. 
Mere intention to remove from the state, although 
avowed, and although followed by preparations to 
move, does not affect a debtor’s right to claim 
exemptions as a resident of the state,* even though 
the preparations have reached the point where his 
family has already left the state for the new home,?® 
or where he has preceded them and they are at the 
railroad station on the way with their household 
goods, or where the household goods have been 
shipped ahead of the debtor and his family.** Until 
he and his family have passed the boundary into 
the foreign state, he is a resident of the state he is 
leaving, and entitled to the benefit of its exemp- 
tion laws;1? and his status is not affected by the 
purpose of his journey.’* There is, however, in 
some jurisdictions a positive statutory provision 
which takes away the exemption of a debtor start- 
ing to leave the state or about to take up his abode 
in another state,1* and there is authority, in the 
absence of statute, that, where a resident, with 
fixed intention to remove to another state and there 
reside, sets out for that state in pursuance of his 
intention, he becomes a nonresident within the 


LRANS 778. 


Ind.—Norman v. Bellman, 16 Ind. 
12. Grimestad 


156; Mark v. State, 15 Ind. 98 
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meaning of the exemption law as soon as he begins 
his removal. ‘ 

[§ 22] c. Temporary Absence and Intention to 
Return. By the weight of authority, a mere tem- 
porary absence-of a debtor, from the state, however 
protracted, does not defeat his right to the benefit 
of the exemption laws,!* even though it may be ac- 
companied with an intention to change his resi- 
dence at some future time to the foreign state where 
he is, for the time, sojourning.1*7 So long as the 
debtor maintains his residence within the jurisdic- 
tion, together with an animus revertendi, he is en- 
titled to his exemption.1® His residence continues 
until it is left with an intention not to return,’® as 
manifested by his acts and the surrounding cireum- 
stances,?° or by his direct testimony to that fact.?? 
It has been said that under the exemption laws a 
debtor must be conclusively presumed -to reside 
where his family live with his consent, where there 
has been no separation between husband and wife, 
and where they occupy the old home, even though 
he is voluntarily absent, and he cannot by such 
voluntary absence deprive his family of their rights 
in the household property.2?, While undoubtedly, 
a long absence will not, per se, deprive a debtor of 
his right of exemption, it may, however, raise a 
presumption of fact that a change in domicile is 
intended,?* which a mere floating purpose to return 
to the state at some indefinite time will not re- 
but.* In this group of cases, of prolonged absence 


46 NE 693. 


105 Iowa.—Russell vy. Dilley, 177 Iowa 


Ky.—Anthony v. Wade, 1 Bush 110. 

Mich.—O’ Donnell v. Segar, 25 
Mich. 367. 

N. J.—Bonnel v. Dunn, 28 N. J. L. 
153 [rev on other grounds 29 N. J. 
L. 4385]. 

N.. Y.—Woodward v. Murray, 18 
Johns. 400. 

[a] Im Oregon the statute ex- 
pressly exempts the household goods 
of a householder, in actual use or 
kept for use by and for his family, 
or when being removed from one 
habitation to another on a change of 
residence. Bond y. Turner, 33: Or. 
551, 54 P 158, 44 LRA 4380. 

7. Stein v. Staats, 74 W. Va. 357, 
81 SE 1132. 

8 Ala.—Herzfeld v. Beasley, 106 
Ala. 447, 17 S 623; Caldwell v. Pol- 
lak, 91 Ala. 358, 8 S 546; Bragg v. 
State, 69 Ala, 204; Davis v. Allen, 11 
Ala. 164. 

.Ark.—McAlister v. Robins, 100 Ark. 
540, 140 SW 732, AnnCas1913C 728. 

Peay, v. Benedict, 70 Ill. 
120 


eae Oey, v. Capron, 89 Ind. 
Pee ia hart v. Smith, 5 Kan. 

Ky.—Stirman v. Smith, 10 SW 131; 
Anthony vy. Wade, 1 Bush 110; Rasco 
v. Sheet, 8 KyL 703. 

Mich.—Wood v. Bresnahan, 63 
Mich. 614, 30 NW 206. 

Oh.—Rancourt v. Hahn, 30 Oh. 
Cir, Ct 245: 

Pa.—Springer v. Lewis, 22 Pa. 191. 

9. Stirman v. Smith, 10 SW 131, 
10 KyL 665, 8 KyL 781. 

{a] Tllustration.—Where a debtor 
has determined to remove from the 
state and his family has already 
gone but he still remains at his home 
for business reasons, intending soon 
to follow his family, he is still en- 
titled to the benefit of the exemption 
law. Stirman v. Smith, 10 SW 131, 
10 KyL 665, 8 KyL 781. 

L, 


i9. Bonnel v. Dunn, 28 N. J. 
153 [rev on other grounds 29 N. J. 
L. 435). 

11. Brown v. Beckwith, 58 W. Va. 
140, 51 SE 977, 112 AmSR 955,. 1 


Minn. 286, i117 NW 515, 127 AmSR 
566, 17 LRANS 990. 

13. Grimestad v. Lofgren, 105 
Minn. 286, 117 NW 515, 127 AmSR 
566, 17 LRANS 990. 

14. Graw v. Manning, 54 Iowa 
719, 7° NW 150; State v. Laies, 46 
Mo, 108; State v. Bridges, (Mo. A.) 
206 SW 598; Hackett v. Gihl, 63 Mo. 
A. 447; State v. Randolph, (Mo. A.) 
186 SW 590; Stein v. Burnett, 43 Mo. 
A. 447; State v. Chaney, 36 Mo. A. 
ate State v. Kingsbury, 33 Mo. A. 


[a] There was a starting to leave 
the state where a debtor had avowed 
his intention to move out of the 
state, and had prepared his wagon to 
receive his household effects, and had 
boxed a part of them and removed 
them from the house. Adams, C. J., 
and Rothrock, J., dissented on the 
ground that Such acts constituted 
mere preparation, and not a starting. 
Sea v. Manning, 54 Iowa 719, 7 NW 

[b] A mere intent to leave the 
state at some definite or indefinite 
time in the future is not sufficient to 
expose the debtor’s exempt property 
to seizure. Russell v. Dilley, 177 
Iowa 522, 159 NW 189. 

[c] Application of rule.—In at- 
tachment, where an absconding debt- 
or’s wife interpleaded, claiming ex- 
emptions, an instruction that inter- 
pleader could not recover if she was 
about to move out of the state with 
the intent of permanently changing 
her domicile was not erroneous in 
view of evidence, Rev. St. (1909) 
§ 8057 defining residence as a place 
where a person shall permanently 
reside in this state. White v. Lee, 
(Mo. A.) 204 SW 936. 

15. State v. Allen, 48 W. Va. 154, 
35 SE 990, 86 AmSR 29, 50 LRA 284. 

16. Ala.—Herzfeld v. Beasley, 106 
Ala. 447,17 S 623. : 

Ark,—Birdsong v. Tuttle, 52 Ark. 
91, 12 SW 158, 20 AmSR 156. 

Colo.—Wymond v. Amsbury, 2 
Colo. 218. ; 

Ind.—Norman v. Bellman, 16 Ind.: 
156; Green v. Simon, 17 Ind. A. 360, 


522, 159 NW 189. 

Ky.—Pigg v. Yates, 1 Ky. Op. 299. 

Mich.—Erickson y. Drazkowski, 94 
Mich. 551, 54 NW 283. 

Minn.—Thompson y. Peterson, 122 
Minn. 228, 142 NW 307. 

N. H.—Rice v. Wadsworth, 59 N. 
H. 100. 
Pan atibe ll v. Odenwelder, 3i Pa. Co. 

Tenn,—Keelin vy. Graves, 129 Tenn. 
103, 165 SW 282, LRA1915A 421, 

[a] Beason for rule.—‘The gen- 
eral rule is that a man can have but 
one place of residence, and that, to 
lose his residence in one place, he 
must acquire residence in another 
place. Personal presence alone at 
another place does not determine the 
matter. He must remove without 
the intention of returning to his 
home, as such. He must remove to 
another place with the intent to 
make it his home.’ Green vy. Simon, 
17 Ind. A. 360, 46 NE 693. 

17. Astley v. Capron, 89 Ind. 167. 

18. Wymond v. Amsbury, 2 Colo. 
213; Russell v. Dilley, 177 Iowa 522, 
159 NW 189; Keelin v, Graves, 129 


Tenn, 103, 165 SW 232, LRA1915A 
19. Griffith v. Bailey, 79 Mo, 472: 


Greene v. Beckwith, 38 Mo. 384; State 
v. Finn, 4 Mo. A. 347; Ott v. Oden- 
welder, 31 Pa. Co. 643. i 

Exemption rights of absconding 
debtor see infra § 32. 

20. McAlister v. Robins, 100 Ark, 
540, 140 SW 7382, AnnCasi913C 728. 

21. Jones vy. Alsbrook, 115 N. GC, 
46, 20 SE 170. 

{a] Tlustration.—On an issue 
whether the debtor had lost his resi- 
dence by the removal into another 
state he may be asked whether he 
had removed to engage in business 
in the other state. Jones y. Als- 
brook, 115 N. C. 46, 20 SE 170. 

22. Freehling v. Bresnahan, 61 
Mich. 540, 28 NW 531, 1 AmSR 617, 

23. Wymond v. Amsbury, 2 Colo. 
213; Keelin v. Graves, 129 Tenn. 103, 
165 SW 282, LRA1915A 421. 

24, Keelin v. Graves, 129 Tenn. 
103, 165 SW 232, LRA1915A CA de 


* SS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 


§§ 22-25] 


and an indefinite purpose to return, there are some 
courts with a tendency to restrict the operation of 
the rule generally followed, which hold that there 
is a distinction between domicile or legal residence 
and residence in fact, and that a man who has left 
the state with his family and settled in another 
state may cease to be a resident of the state which 
he has left, within the meaning of the exemption 
laws, although there may be such an intention to 
return as will continue legal residence or domi- 
cile.2> Temporary absence of a debtor and his 
family, even though it may not change his residence 
in law, may deprive him of the character of a ‘‘resi- 
dent householder,’’ and so defeat his claim of 
exemption, for under such a statute he must keep 
house in the state.?® 
-[§ 23] 5. Residence of Wife. The domicile of 
a wife, for the purpose of determining her right 
to the benefit of the exemption laws requiring resi- 
- dence, as for most other purposes, is generally that 
of her husband, so that she may claim an exemption 
when her husband is a resident, although she is 
actually in another state.27 Under these circum- 
stances she is not entitled to the benefit of the 
exemption laws of the state where she actually re- 
sides,28 even though her husband in the other state 
has become insane.?® The mere fact that the wife 
has never been in her husband’s state, there having 
been no abandonment, does not prevent her domi- 
cile from being that of her husband.?° But where, 
in such ease, she retains her actual residence in her 
own state, she is entitled to the benefit of its exemp- 
tion laws.21 When a wife voluntarily absents her- 
25. Stotesbury v. Kirtland, 35 Mo. 


A. 148; Fulton v. Roberts, 113 N. C. 


421, 18 SE 510; Munds v. Cassidey, 28. 
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Domicile of married women gen- 
erally see Domicile § 33. 
Union County Inv. Co. v. Mes- 
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self under circumstances amounting to a wrongful 
abandonment of her husband, and permanently re- 
sides in another state, she loses her residence, and 
cannot claim the benefit of a statute which ex- 
pressly or impliedly requires residence.?? 

[§ 24] 6. Residence of Family. Some statutes 
of exemption expressly require that the family for 
whose benefit they are intended shall reside in the 
state.* When a statute creates a right of exemp- 
tion for the benefit of every family in the state, it 
does not extend to one who has no family, or 
whose family resides in another state.34 Under such 
a statute, however, the debtor need not necessarily 
reside in the state. It is sufficient if his family 
resides there.°> In the absence of such a require- 
ment it has been held that if the debtor resides 
in the state, and supports a family, it is immaterial 
where his family resides,?® but he nevertheless must 
be a part of the family.67 Under a statute which 
exempts the earnings of all persons who have td 
provide for the entire support of a family within 
the state, a person who does not reside in the state, 
and whose family does not reside therein, is not 
entitled to the exemption.%® 

[§ 25] 7. Citizenship. Unless there is some- 
thing to show a contrary intention, the term ‘‘citi- 
zen’’ in a statute giving an exemption to citizens 
of the state should be construed as equivalent to 
‘‘resident,’’? and to include unnaturalized residents. 
And citizenship is not necessary to constitute one 
a resident within the meaning of the exemption 
laws.2® In some jurisdictions only citizens are en- 
titled under statutes so providing,*® but under such 
ing an exemption to a “householder 


having a family,’ a_ debtor whose 
family lives in Canada and is sup- 


98 N. C. 558, 566, 4 SEH 353, 355. 

“The benevolent provision is for 
our own citizens—those who have a 
residence among us—and must be 
construed as not embracing cases of 
mere domicil, where the rights inci- 
dent to domicil may be retained until 
.a domicil is obtained elsewhere.” 
Munds y. Cassidey, supra. 


[a] For example.—(1) Where a 
resident of Missouri has moved to 
Chicago and accepted a _ position 


there, and remained there for a year, 
without any plan of returning at any 
definite time, and his family has also 
‘left Missouri, and been away for two 
years, he is not entitled to the bene- 
fit of the Missouri Exemption Laws as 
a resident of the state, although he 
intends to return as soon as he can 
obtain satisfactory employment. 
Stotesbury v. Kirtland, 35 Mo. A. 

“148. (2) Under a constitutional pro- 
vision exempting property of any 
“resident” of the state, the debtor, 
to be entitled to the exemption, must 
be an actual resident, and not merely 
have a constructive or legal domicile 
in the state. Jones v. Alsbrook, 115 
N. GC. 46, 20 SE 170; Munds_ v. Cas- 
sidey, 98 N. C. 558, 4 SE 353, 
B00. 


26. Ross v. Banta, 140 Ind. 120, 
34 NE 865, 39 NE 732. f 

[a] Tlustration.—Where one, with 
his family and part of his household 
goods, leaves the state for govern- 
-ment service in one of the territories, 
with the intention of returning when 
the service should terminate, he is 
not entitled to the exemption. The 
facts found show that Banta, though 
a resident of Indiana in law, yet that 
he was not a householder in this 
State, but was a householder in New 
Mexico at the time he demanded his 
exemption and when the sheriff's sale 
to appellant Ross took place.” Ross 
vy. Banta, 140 Ind. 120, 141, 34 NE 
865, 39 NE 732. 

27. Prater v. Prater, 87 Tenn. 78, 
9 SW 361, 10 AmSR 623. 


six, 152 Iowa 412, 132 NW 823. 

29. Union County Inv. Co. v. Mes- 
six, 152 Iowa 412, 132 NW 823. 

30. Clements v. Lacy, 51 Tex. 
150; Lacey v. Clements, 36 Tex. 661. 
31. Fish v. Street, 27 Kan. 270. 

Claim by wife of absent debtor see 
infra § 35. 

32. Prater v. Prater, 87 Tenn. 78, 
9 SW 361, 10 AmSR 623; Earle v. 
Earle, 9 Tex. 630. 

33. See statutory provisions. 

34. Ala.—Keiffer v. Barney, 31 
Ala. 192; Allen v. Manasse, 4 Ala. 
554. 

Colo.—Schwartz v. Birnbaum, 21 
Colo. 21, 39 P 416. 


Ky.—Hughes v. Sausley, 10 KyL 
116. 

N. J.—Bonnel v. Dunn, 29 N. J.; L: 
435. 

Wis.—Commercial Nat. Bank Vv. 


Chicago, etc., R. Co., 45 Wis. 172. 

Residence of family with debtor 
see infra § 30. 

35. Bonnel vy. Dunn, 29 N. J. L. 
435, 437. 

“The. benefits of the act are not 
extended to the goods of every debt- 
or with or without a family, nor are 
the goods exempt if he have a family 
residing in another state, and move 
here. If the debtor reside in an- 
other state, and has a family resid- 
ing here in the possession of the 
goods, they are exempt to the extent 
prescribed by the act. The words 
residing in this state qualify or re- 
late to the family, not the debtor.” 
Bonnel v. Dunn, supra. 

36. Fish v. Street, 27 Kan, 270; 
Stirman v. Smith, 10 SW 131, 10 KyL 
665; Pettit v. Muskegon Booming 
Co., 74 Mich. 214, 41 NW _ 900; Ches- 
ney v. Francisco, 12 Nebr. 626, 12 
NW 94; Peo. v. McClay, 2 Nebr. 7. 

[a] Hor example——(1) A wife, 
residing in the state, is entitled to 
the exemption as head of the family, 
although her husband and family are 
not residents. Fish v. Street, 27 
Kan. 270. (2) Under a statute, giv- 


ported out of his wages is entitled 
to an exemption. Pettit v. Muskegon 
Foorng. Co., 74 Mich. 214, 41 NW 


87. Zimmerman y. Franke, 34 Kan, 
65052,9" Ph 4%, 

[a] Tlustration.—Where a single 
man, twenty-five years of age, re- 
sides in Kansas, and his father and 
mother and unmarried sister reside 
in Illinois, and the son has not re- 
sided with his father and mother and 
unmarried sister for about seven 
years, he is not a part of his father’s 
family within the meaning of the 
exemption laws. Zimmerman =v. 
Franke, 34 Kan. 650, 9 P 747. ; 

88. Commercial Nat. Bank v. Chi- 
cago, etc., R. Co., 45 Wis. 172. 

39. Ark.—McKenzie vy. Murphy, 24 
Ark, 155, 159. 


aie CRETE et a v.) Ayers, 238 :Cal. - 
Nebr.—Peo.  v. McClay, 2 Nebr. 


grex—Cobbs v. Coleman, 14 Tex. 


N. W. Terr.—In re Demaurez, 5 
Terr. L. 84. 

“The word ‘citizen’ is often used in 
common conversation and writing, 
as meaning only an inhabitant, a 
resident of a town, state, or county, 
without any implication of political 
or civil privileges,” McKenzie v. 
Murphy, supra. 

{a] MTlustration.—A statute which 
gives an exemption of tools, ap- 
paratus, etc., to every citizen or head 
of a family, has been construed to 
include, within its benefit, a person 
who is not a native-born and nat- 
uralized citizen, and the term, “every 
citizen,” was held to have the mean- 
ing of its general acceptation as de- 
scriptive of the inhabitants of the 
country. Cobbs v. Coleman, 14 Tex. 
594. 

Alien’s right as a “resident” to ex- 
emption see supra § 17. 

40, Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419. 
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statutes the fact of citizenship is presumed from 
residence.*! ; 

[§ 26] C. Particular Statutory Designations of 
Persons Entitled—1. ‘‘Debtor,’’ ‘‘Defendant,’’ and 
‘‘Tenant.’’ If the statute in terms gives the privil- 
ege of exemption to ‘‘debtors’’ and ‘‘defendants’’ 
only, no person can claim property as exempt un- 
less he occupies this position.42 Where the statute 
gives the exemption privilege to debtors, without 
further qualifying their status, it is not necessary 
that claimant should also be head of the family, to 
entitle him to the privilege under this statute.4? And 
a statute exempting household articles of any debtor, 
necessary for himself, his wife and children does 
not require that he should have a wife or children, 
or that he must be the head of a family.44 A person 
engaged in a particular occupation, while he may 
not be included as such within the terms of a statute 
granting the exemption privilege to persons within 
a restricted class,*® may be entitled to an exemption 
as a “‘debtor’’ under a statute granting the exemp- 
tion to debtors, regardless of the occupation in 
which he is engaged.*® 

Married woman. Where the exemption is in favor 
of the debtor, either the husband or the wife may 
under some circumstances claim the exemption.*? 

Tenant. Under some statutes ‘‘tenants’’ are also 
included, in order to give this class of debtors an 
exemption in goods in their possession as well as 
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under such provisions, tenants must be debtors,* 
and the tenant’s wife, although in a sense herself 
a tenant, not being also a debtor, cannot claim 
exemption.®°° A subtenant or assignee of the tenant, 
not recognized by the landlord, cannot claim the 
benefit of the statute as a debtor against a dis- 
tress for rent. where the goods are levied on as 
belonging to the original lessee, for the relation of 
landlord and tenant and, consequently, that of a 
debtor and creditor does not exist between him and 
the landlord,** although a tenant may make the 
claim to protect a subtenant or a stranger.®2 

[§ 27] 2. ‘‘Family.’’ Statutes giving exemp- 
tions ‘‘for the use of a family’’ or to ‘‘a member of 
a family,’’ while they are so far general in terms 
as not to restrict their operation to heads of fam- 
ilies,°* are not intended for the benefit of every 
debtor, but only for the benefit of debtors who have 
families.°* The word ‘‘family’’ as used in these 
statutes has been judicially defined to be a collec- 
tive body of persons, generally relatives and serv- 
ants; a household living together in one house or 
curtilage; and does not embrace separate individuals 
who have no common home.*® Other courts, empha- 
sizing the authority of one member over the others 
as the distinguishing characteristic between the 
family and other groups of persons living together, 
have defined the family as ‘‘a collection of persons 
living together under one head.’’5* But an aggre- 


to other debtors in goods they own.’ 


41. Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419. 
42. Eberhart’s App., 39 Pa. 509, 80 
536. 


[a] Illustration.—The purchaser 
of land, subject to the lien of a 
judgment against his vendor, cannot 
claim an exemption out of the pro- 
ceeds of a sale on execution under 
the judgment. Eberhart’s App., 39 
Pa. 509, 80 AmD 536. 

43. Deiffenderfer v. Fisher, 3 
Grant (Pa.) 30. 

[a] A bachelor debtor in Penn- 
sylvania may have the benefit of the 
exemption law of 1849. Dieffender- 
fer v. Fisher, 38 Grant (Pa.) eos es 

ick. 


44. Brown v. Wait, 19 
(Mass.) 470, 31 AmD 154. 

[a] MTlustration.— A householder 
who has neither wife nor child is en- 
titled to hold one bed and bedding 
exempted under a statute exempting 
beds, bedsteads, bedding, and house- 
hold utensils of any debtor necessary 
for himself, his wife, and children, 
providing the beds and bedding ex- 
empted should not exceed one bed, 
bedstead, and necessary bedding for 
two persons, and household furni- 
ture to the value of fifty dollars. 
Brown vy. Wait, 19 Pick. (Mass.) 470, 
31 AmD 154. 

45. See infra §§ 42-62. 

46. McCoy v. Cornell, 40 Iowa 457. 

[a] Physician.— Under a statute 
exempting the earnings of a ‘‘debtor” 
for personal services a physician 
may claim as exempt money due him 
for professional ‘services while he 
would not be entitled under a stat- 
ute restricting the exemption to me- 
chanics and laborers. McCoy v. Cor- 
nell, 40 Iowa 457. 

47. Schuessler vy. Wilson, 56 Ala. 
516; Boelter v. Klossner, 74 Minn. 
272, 17 NW 4, 73 AmSR 3847. 

[a] Mlustration.— Where a hus- 
band and wife were living together 
with their children on the wife’s 
farm and were supporting the family 
by their joint labors in cultivating 
the farm-and caring for the house- 
hold and neither had any other farm 
or grain except such as was raised 
thereon, the wife was entitled to 
claim therefrom provisions neces- 


For later cases, developments and changes in the law see cumulative Annotations, 
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sary for the support of the family 
for one year as exempt from sale on 
execution against her. Boelter v. 
Klossner, 74 Minn. 272, 77 NW 4, 73 
AmSR 347, 

[b] Application of rule.—A mar- 
ried woman who is a partner with 
her husband in a mercantile busi- 
ness, and therefore jointly and sev- 
erally liable with him under L. 
(1911) ¢ 109, is entitled to personal 
property exemption as against exe- 
cution, under Const. art 10 § 1, 
exempting the personal property of 
any resident of the state to the value 
of five hundred dollars. Bristol Gro- 
cery Co. v. Bails, 177 N. C. 298, 98 
SE 768. 

[c] Married woman as partner.— 
Revisal (1905) § 2118, relating to 
filing certificates and displaying the 
hame of a married woman at the 
place of business when she is a part- 
ner, while fixing as a penalty for 
its violation that the married woman 
shall be deemed a free trader and 
liable for her debts, does not deprive 
her of her rights to personal prop- 
erty exemption as against execution, 
and noncompliance therewith has no 
effect on such right. Bristol Grocery 
Co. v. Bails, 177 N. C. 298, 98 SE 768. 

48. Swaney v. Doumont, 44 Pa. 
- 49 [rev 36 Pa. Co. 552]. 
Swaney v. Doumont, 44 Pa. 
. 49 [rev 36 Pa. Co. 552]. 

0. Swaney y. Doumont, 44 Pa, 
49 [rev 36 Pa: Co. 5521.3 

[a] Reason for rule.—‘“This plain- 
tiff held no contractual relation, di- 
rect or implied, with the landlord, 
and was not in any sense a debtor. 
The statute contemplates two classes 
of debtors, execution defendants and 
defaulting tenants. Exemption is 
offered to both, to the first it is 
exemption of three hundred dollars’ 
worth of property owned by them; to 
the second, a like amount owned or 
In possession of the debtor tenant. 
This distinction in favor of the ten- 
ant was necessary to give the full 
effect of the statute: for whilst only 
an owner’s property could be seized 
in execution a landlord might seize 
any property in the possession of the 
tenant on the demised premises, | 


gation of individuals sustaining a mere contract 


though the ténant was not the own- 
er. The exemption of the debtor 
within the limit of three hundred dol- 
lars was to be coextensive with the 
right of the creditor, whether he 
came with execution or with land- 
lord’s warrant. The right of exemp- / 
tion, a merely abstract right, such 
as it exists in the statute, becomes a 
vital, personal, effectual ' privilege 
when the debtor asserts it timely, 
but waived by him, no one else, how- 
ever he may claim under the debtor, 
can Set it up and hinder a creditor.” 
Naess v. Doumont, 44 Pa, Super.. 

51. Rosenberger v. Hallowell, 35 
Pa. 369. ? 

52. Rosenberger vy. Hallowell, 35 
Pa. 369, 3 Phil. 380. 

53. Head of family see 
§§ 28-35. 

54, Abercrombie v. Alderson, 9 
pik 981; Allen v. Manasse, 4 Ala. 

Residence of family see supra § 24. 

55. Zimmerman v. Franke, 34 Kan. 
650, 9 P 747; Cox v. Stafford, 14 How 
Pr. (NYY). SLO kissing, Henne, | 
ete., Co., (Tex. Civ. A.) 199 SW 494. 

{a] QWlustration Six unmarried 
brothers living in the same house 
with their four unmarried sisters 
and with their aged, widowed father, 
who was unable to perform labor of 
any kind, constituted a “family” 
within the exemption laws. Kiggins 
v. Henne, ete., Co., (Tex. Civ. A.) 199 
SW 494. 

{b] A father and daughter living 
together, the mother being dead, con- 
stitute a family. Cox’y. Stafford, 14 
HowPr (N. Y.) 519. But see Bank v: 
Griffith, 8 Pa. Dist. 333 (holding that 
defendant’s minor child supported by 
him in the household of another 
might claim as a member of his 
family). 

56. Poor v. Hudson Ins. Co., 2 
Fed. 432, 488; Pearson vy. Miller, 71 
Miss. 379, 14 S 731, 42 AmSR 470; 
Forbes v. Groves, 134 Mo. A. 729, 115 
ae. 451; Duncan v. Frank, 8 Mo. A. 

_“The most comprehensive defini- 
tion of a family is, a number of per- 
sons who live in one house and un- 


infra 


Same title, page and note number, 


§§ 27-28] 


relation toward each other, as master and servant 
or landlord and boarders, is not a family within the 
meaning of the exemption laws.°7 The relations 
existing among the group must be of a permanent 
and domestic character. A mere abiding together 
temporarily as strangers or for convenience, there 
being no legal or moral obligation on the part of 
one to support the others, and with no supervisory 
power on the part of anyone, does not make the 
group a family.°* While the fact of support may 
have evidential value as to the existence of a family 
as distinguished from a nonfamily group,°® it is not, 
under these statutes, an essential’ condition upon 
which the claim for exemption must be based.®° 

Number of members. All of the courts will no 
doubt agree that there must be a collection of per- 
sons under one head, and that one person alone can- 
not be a family.*t But no specifie number of per- 
sons is required. Two are sufficient, as husband 
and wife, or parent and child.®? 

Children. To constitute a family it is not neces- 
sary that there shall be children. The family may 
consist of husband and wife alone.® ; 

Father of a bastard. The reputed father of a 
bastard which he is under the law not bound to 
support but which lives with him has no family 


within the meaning of a statute, giving exemptions | maintenance his 
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in the state, a wife residing with her 


[25C.J.] 23 


to persons having families. 

[§ 28] 3. ‘‘Head of a Family’’—a. In Gen- 
eral. By express provisions of the statutes in some 
jurisdictions exemptions are limited to persons who 
are ‘‘the head of a family,’’ ® other statutes con- 
tain an implied restriction.*® Where the exemption 
is reserved to ‘‘every citizen or head of a family,’’ 
it 1s not necessary that claimant of an exemption be 
the head of a family.*7 ‘‘Family,’’ as defined by 
most courts in construing statutes exempting prop- 
erty of the head of the family, means a collection 
of persons living together under one head, under 
such circumstances or éonditions that the head is 
under a legal or moral obligation to support the 
other members, and the other members are de- 
pendent upon him for support.°® However, some 
definitions subordinate the idea of dependency.®® 
The husband and father is primarily the head of 
the family,” -but not necessarily so.74 However, 
one to be entitled to an exemption as head of a 
family must be the master in law of the family and 
as such stand in place of the father,7* The family 
must have actual existence, as distinguished from 
one that exists theoretically only.“* Under a statute 
defining a head of a family as one who has residing 
on the premises with him and under his care and 
minor child, one is not the head of 


Tex.—Roco v. Green, 50 Tex. 483, 


der one management or head.’ Poor 
v. Hudson Ins. Co., supra. 
57. Bailey v. Comings, 2 F. Cas. 


No. 733; Whalen v. Cadman, 11 Iowa 
226; McMurray v. Shuck, 6 Bush 
(Ky.) 111, 99 AmD 662; Murdock v. 
Dalby, 13 Mo. A. 41. 

[a] Workers of a farm on shares. 
—The fact that a family lives in the 
house with the owner of a farm, 
under a special arrangement for 
working the farm on shares, does 
not make it a family within the stat- 


ute. Bailey v. Comings, 2 F. Cas. No. 
(eee 
[b] ‘Laborers hired to cultivate a 


farm are not a part of the house- 
keeper’s family and no allowance will 
be made for them. McMurray v. 
Shuck, 6 Bush (Ky.) 111, 99 AmD 
662. 

58. Blair v. Fritz, 162 Iowa 716, 
144 NW 611; McMurray v. Shuck, 6 
Bush (Ky.) 111, 99 AmD 662; Duncan 
v. Frank, 8 Mo. A. 286; Bowne Vv. 
Witt, 19 Wend. (N. Y.) 475. 

[a] A codpverative group of DPer- 
sons who live together, even though 
related by blood to each other, each 
contributing to the support of the 
household, is not a family within 
the meaning of the exemption stat- 
ute. Blair v. Fritz, 162 Iowa 716, 
144 NW 611. 

{b] An adult forty years old, re- 
siding with his stepmother and trans- 
acting her business, is not a mem- 
ber of the family of the person with 
whom he resides, so as to render his 
clothing exempt under a statute pro- 
viding that the necessary wearing 
apparel of any member of the family 
of a householder shall be exempt 
from execution. Tee as v. Witt, 19 
Wend. (N. Y.) 475. 

59. Siair + Fritz, 162 Iowa 716, 

4 NW 611. 
leo) Bonnel v. Dunn, 28 N. J. L. 
153 [rev on other grounds 29 N. J. 
L. 435]; Binion v. Lyle, 28 Okl. 430, 
114 P 618; Rogers v. Fox, 4 Tex. A. 
Civ. Cas. § 85, 16 SW 781. 

[a] Dilustrations.— (1) Under a 
statute exempting a horse and wagon 
for the benefit of every family in the 
state, the horse and wagon of a per- 
son having a wife and children are 
exempt, although for a year he has 
not lived with his wife nor contrib- 
uted to her support. Rogers v. Fox, 
4 Tex. A. Civ. Cas. § 85, 16 SW 781. 
(2) Under a statute exempting prop- 
erty for the benefit of every family 


family in the state, and whose hus- | 490 


band has absconded and is residing 
in another state, is entitled. to the 
exemption. Bonnel v. Dunn, 28 N. J. 
L. 153 [rev on other grounds 29 N. J. 
L. 435]. (8) The wife of a debtor 
who refused to claim his exemption 
may herself make the claim in be- 
half of the family. Binion v. Lyle, 
28 Okl. 430, 114 P 618. 


61. Poor v. Hudson Ins, Co., 2 
Fed. 432. 
62. Poor v. Hudson Ins. Co., 2 


Fed. 432; Kitchell v. Burgwin, 21 Ill. 
40 


{a] A mother and her infant son 
who lives with her and is dependent 
upon her for support constitute a 
family for which she provides. Cant- 
rell v. Conner, 6 Daly (N. Y.) 224, 
51 HowPr 45. 

63. Kitchell v. Burgwin, 21 Ill. 
40, 44; Whitehead v. Tapp, 69 Mo. 
415; Cox v. Stafford, 14 HowPr (N. 
YE) L519; 

“Having a wife is having ‘a 
family.’’”’ Kitchell v. Burgwin, supra. 

64. Moore vy. Bughman, 8 OhS&CP 
396, 7 OhNP 149. , 

65. See statutory provisions; and 
cases infra this section. 

[a] For example, a statute read- 
ing “the following property, shall be 
exempt... also the following prop- 
erty of each head of a family, to wit: 
two work horses... and the wages 
of every laborer or mechanic, to the 
amount of one hundred dollars” per- 
mits an exemption of wages to be 
claimed only by a laborer or me- 
chanic who is the head of a family. 
McLarty v. Tibbs, 69 Miss. 357, 12 S 
Bibdee 
See statutory provisions; and 
vy. Gudehus, 15 B. Mon. (Ky.) 


Cobbs v. Coleman, 14 Tex. 594. 

68. U. S.—In re Condon, 198 Fed. 
947: Bailey v. Comings, 2 F. Cas, No. 
g. inand greets vy. Lawson, 15 Cal. 
A. 501, 115 P 463. 

Iowa.—Whalen v. Cadman, 11 Iowa 
226. 

Ky.—Carter v. Adams, 4 SW 36, 
9 KyL 91; Whyte v. Grant, 142 La. 
822, 826, 77 S 643 [cit Cyc]. ‘ 

Miss.—Hill vy. Franklin, 54 Miss. 


632. 
N. Y.—Cantrell v. Conner, 6 Daly 
VanVechten v. 


224, 51 HowPr 45; 
Hall, 14 HowPr 436. 


“We deduce from the authorities 
the following general rules to deter- 
mine when the relation of a family, 
as contemplated by law, exists: 1. It 
is one of social status, not of mere 
contract. 2. Legal or moral obliga- 
tion on the head to support the other 
members. 3. Corresponding state of 
dependence on the part of the other 


members for this support.” Roco v. 
Green, supra. 
69. Tyson v. Reynolds, 52 Iowa 


431, 3 NW 469; Duncan y. Frank, 8 
Mo. A. 286. 

{a] Tllustration.—A widower with 
whom his son and his son’s wife 
lived, paying no board or other com- 
pensation, was held to be the head 
of a family. Tyson vy. Reynolds, 52 
Iowa 431, 3 NW 469. 

70. Ga.—Sheppard v. Davis, 22 Ga. 
A. 733, 97 SE 262; Smith v. Berman, 
8 Ga. A. 262, 68 SE 1014. 

Ill.— Clinton v. Kidwell, 82 Ill. 427; 
Arnold v. Coleman, 88 Ill. A. 608; 
ee V. Farwell Co. v. Martin, 65 Ill. 

Iowa.—Van Doran v. Marden, 48 
Iowa 186; Whalen v. Cadman, 11 
lowa 226. 

Mo.—State v. Finn, 8 Mo. A. 261: 

N. J.—Briggs v. Bell, 8 N. J. Ll. J. 


2b. 

N. D.—Ness v. Jones, 10 N. D. 587, 
88 NW 706, 88 AmSR 755. 

[a] Mother-in-law is not the head. 
—A woman living with her married 
daughter and the daughter’s husband 
is not the head of the family, al- 
though the daughter is a minor. 
Briggs v. Bell, 8 N. J. L. J. 251. 


71. See infra $$ 31—35, 

Nap Whalen v. Cadman, 11 Iowa 
226. 

{a] Iustration.— An unmarried 


man with whom his brother and his 
brother’s wife lives, and who fur- 
nishes the necessaries for housekeep- 
ing and living, he and his brother 
working a farm together, and the 
brother’s wife keeping house, is not 
the head of a family. Whalen v. 
Cadman, 11 Iowa 226. 

73. Linton v. Crosby, 56 Iowa 386, 
9 NW 3811, 41 AmR 107. 

[a] Tlustration.— When a man 
has no children and lives separate 
and apart from his wife, boarding, 
and neither contributing nor being 
asked to contribute to her support, 


he is not the head of a family with- 


24 [250.3.] 


a family by reason of the fact that he is living with 
and maintaining an illegitimate child.”4 

Master and servants. It is well settled that an 
ageregation of individuals sustaining a mere con- 
tract relation toward each other is not a family 
within the meaning of the exemption laws.7® For 
this reason a person who lives in a house with 
servants only is not entitled to the benefit of the 
exemptions laws as the head of a family.*® 

Persons keeping boarders. For the same reason 
a person who keeps boarders is not for that reason 
the head of a family, if she has no person dependent 
upon her for support.77 It is otherwise, of course, 
if she also has living with her a child whom she 
supports.7® And it has been held, contrary to the 
weight of authority, that if she has a friend and 
servants living with her in addition to the boarders, 
she is the head of a family within the meaning of 
the law.79 

Several families in the same house. That several 
families live together in the same house, as boarders, 
or otherwise, and take their meals at a common 
table, does not prevent each from being a separate 
family, and the head of each the head of a 
family,®° 

Dwelling and eating in different places. It is not 
necessary that the members of a family shall dwell 
and eat in the same house. They may live in one 
house-and take their meals in another, or at a 
restaurant or hotel.§1 

Time of acquiring status. When a statute allows 
an exemption for the benefit of the head of a 
family, a debtor, to be entitled to an exemption, 
need not have been the head of a family at the 
time when the debt was contracted. It is sufficient 


79. 
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if he has such a status at the time of the levy as 
against which the exemption is claimed.*? In sev- 
eral states it has been held that a man may claim 
property as exempt on the ground that he is a 
householder or the head of a family, although he 
may not have married and acquired such a status 
until after the issue or levy of an execution or 
attachment.®? Most of the courts, however, in which 
the question has arisen, have held that after a cred- 
itor has acquired a lien by the levy of an execution 
or attachment, he has a vested right which cannot be 
defeated by the subsequent marriage and change of 
status of the debtor. Acquisition of a status as a 
householder or head of a family after the sale of 
property under an execution does not give one a 
right to the benefit of the Exemption Law so as to 
support an action to set-aside the sale. To maintain 
such an action he must have been a householder 
or the head of a family at the time of. the sale.®* 
[§ 29] b. Support of Family. It is very gen- 
erally held that, to constitute one the head ot a fam- 
ily within the purpose and intent of the exemption 
laws, there must be at least a condition of depend- 
ence on the part of the other members upon the 
head, and a natural or legal obligation on the part 
of the head to support them, and that a mere aggre-~ 
gation of individuals is not enough.8® And some 
statutes require in express terms that the debtor 
must show that he has a family dependent upon 
him.’* While assistance in the support of a family 
does not in itself constituté the one who renders 
the assistance the head of the family,®® it is not 
necessary that he should bear the entire support of 
the family in order to give him that status.3® Nor 
need actual support be shown,°° if the obligation to 


2 Hilt. 


in the meaning of the exemption 
laws. Linton v. Crosby, 56 Iowa 
386, 9 NW 811, 41 AmR 107. 

74. Peerless Pac. Co. v. Burck- 
hard, 90 Wash. 221, 155 P 1087, LRA 
1917C 3538, AnnCas1918B 247. 

75. See supra § 27. 

76. U. S—In re Lambson, 14 FB. 
Cas. No, 8,029, 2 Hughes 233. 
iy aeons v. McLendon, 42 Ga. 
Ky.—McMurray v. Shuck, 6 Bush 
111, 99 AmD 662. 

Mo.—Whaley v. Whaley, 50 Mo. 
577; Murdock v. Dalby, 13 Mo. A. 41. 
BS C.—Garaty v. Du Bose, 5 S. C. 


Tex.—Roco v. Green, 50 Tex. 483. 

Va.—Calhoun vy. Williams, 32 
Gratt. (73 Va.) 18, 34 AmR .759. 

{a@] Dusitrations.—(1) A widow 
residing in her house with no other 
persons save her employees and ser- 
vants is not the head of a family. 
“The word ‘family,’ as now used, im- 
plies that the persons constituting 
the group which is so designated, are 
related to each other in some degree 
more or less direct, by blood or af- 
finity. The relation is, obviously, a 
relation of status, and not merely a 
relation of contract.’ Murdock v. 
Dalby, 13 Mo. A. 41, 47. (2) A single 
man who keeps house, but who has 
no other person living with him ex- 
cept servants or employees, is not 
the head of a family or householder 
within the exemption law of Vir- 
ginia. Calhoun v. Williams, 32 Gratt. 
(73 Va.) 18, 34 AmR 759. 

[b] The housekeeper of the debt- 
or and her children are not a family 
supported by the debtor’s. labor, 
within the meaning of the statute 
which exempts personal earnings if 
necessary for the family. Van Vech- 
ten v. Hall, 14 HowPr (N. VS) F436. 

77. Weed vy. Dayton, 40 Conn. 293; 
Carter v. Adams, 4 SW 36, 9 KyL 91. 

78. Weed v. Dayton, 40 Conn. 293. 


32 AmR 27. 

80. Wade v. Jones, 20 Mo. 75, 61 
AmD 584; Bachman v. Crawford, 3 
Humphr,. (Tenn.) 213, 39 AmD 1638. 

81. See Poor v. Hudson Ins. Co., 2 
Fed. 432. 

82. Gray v. Putnam, 51 S. C. 97, 
28 SE 149. 

83. Watson v. Simpson, 5 Ala. 
233; Robinson v. Hughes, 117 Ind. 
293, 20 NE 220, 10 AmSR 45, 3 LRA 
383; Irwin v. Lewis, 50 Miss, 363; 
Trotter v. Dobbs, 38 Miss. 198. 

84. Richardson y. Adier, 46 Ark. 
43; Selders v. Lane, 46 Oh. St. 345; 
Pender v. Lancaster, 14 S. C. 25, 37 
AmR 420. 

85. Kingen v. Stroh, 136 Ind. 610, 
36 NE 519. 

86. U. S.—In re McGowan, 170 
Fed. 493. 

Ala.—Allen v. Manasse, 4 Ala. 554. 

Cal.—Lawson v. Lawson, 158 Cal. 
446, 111 P 354. 

Ky.—Carter vy. Adams, 4 SW 36, 9 
KyL 91. 

La.—Whyte yv. Grant, 142 La, 822, 
77 S 648. 

Mo.—Sternberg v. Levy, 159 Mo. 
617, 60 SW 1114, 53 LRA 438; Forbes 
pe aan 134 Mo. A. 729, 115 SW 

Okl.—Rolater v. King, 13 Okl. 37, 
3" Ps 200s 

[a] Tlustrations.—(1) A son, not 
under legal obligation to support his 
mother who is not in indigent cir- 
cumstances and who does not live 
with him, cannot claim exemption as 
head of a family under those circum- 
stances. Lawson v. Lawson, 158 Cal. 
446, 111 P 354. (2) A widower who 
keeps house, and has boarding with 
him two married daughters and their 
husbands, cannot be considered as 
having a family, within the meaning 
of a statute exempting property of a 
housekeeper with a family. Carter 
v. Adams, 4 SW 36, 9 KyL 91. 


Race v. Oldridge, 90 Ill. etl 


87. Martin v. Sheridan, 
N. Y.) 586. 

88. Blair v. Fritz, 162 Iowa 716, 
144 NW 611; Forbes y. Groves, 134 
Mo. A. 729, 115 SW 451. 

[a] MIlustration.——-A father who 
lives with his son, and, in lieu of 
paying board, gives the family the 
use of the house and lot, rent free, 
works in the garden a little, and 
once in a while buys something for 
the table, is not by reason of such 
facts the head of the family. Forbes 
ep ee 134 Mo. A. 729, 115 SW 


89. In re Rainwater, 191 Fed. 738; 
Dunean v. Frank, 8 Mo, A. 286; Kig- 
gins v. Henne, ete., Co., (Tex, Civ. 
A.) 199 SW 494. 

[a] Iustrations.— (1) One who 
with his sister keeps house for his 
younger brothers and sisters, thus 
partly contributing to their support, 
is the head of the family under the 
exemption laws, although neither a 
husband nor a father and although 
the children are not wholly depend- 
ent upon him. Duncan v. Frank, 8 
Mo, A. 286. (2) The oldest of six 
unmarried brothers living in the 
same house with their four unmar- 
ried sisters and with their widowed 
father, one hundred years old, who 
was unable to perform labor of any 
kind, is the head of the family 
where he acts as such, even though. 
all of the brothers contribute to the 
support of the family. Kiggins vy. 
Henne, ete., Co., (Tex. Ciy. A.) 199 
SW 494. : r 

90. Garner v. Freeman, 118 La. 
184, 42 S 767, 118 AmSR 361; Rogers 
mee Mox,s¢ (Rex) oCivat pAn) jn eliGe ss wa 

_[a] For example, a man who had 
lived apart from ‘his wife and chil- 
dren for a year and had not contrib- 
uted to their support was neverthe- 
less allowed as the head of the 
family an exemption in’a horse and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 29-30] 


support exists.®1 

Legal obligation. Some of the courts hold that a 
person to be the head of a family must be under a 
legal obligation to support its members; that the 
relation of husband and wife or that of parent and 
child must exist,®? or a statutory duty to support be 
shown.°3 

Moral obligation. Most of the courts, however, 
do not recognize this doctrine, but hold that a mere 
moral or natural obligation to support and a con- 
dition of dependence are sufficient.°* Nor is it es- 
sential that there should be any legal obligation to 
support other members of the family, provided the 
debtor is under a moral obligation which is per- 
formed.*® But where the moral obligation upon 
which the debtor’s claim of exemption rests is in 
conflict with a legal obligation or another moral 
obligation of greater binding force,®* or where al- 
lowance of the claim would result’ in a perversion 
of the exemption statute, defeating the intention of 
the legislature,®? the claim will not be allowed. 
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[§ 30] ¢. Living Together. It has been held in 
a few states that to constitute one the head of a 
family or a householder within the meaning of the 
exemption laws he must keep house or maintain a 
home, and that the mere fact that he has a child 
or other persons dependent upon him for support, 
and supports them, is not enough,®8 at least where 
the persons residing apart from him are relatives 
other than his wife and minor children,®® and in 
some jurisdictions the terms of the statute require 
that the debtor should reside with his family. The 
weight of authority, however, seems to be against 
the doctrine requiring the members of the family to 
live together. There are a number of cases in which 
a person supporting dependent children or relatives 
has been regarded as within the statutes, both as a 
householder and as the head of a family, although 
he did not keep house, and although he and those 
who were dependent upon him lived in different 
places.2 And especially, where it is shown that 
a legal obligation to support exists, a sufficient rea- 


wagon. Rogers vy. Fox, (Tex. A.) 16 
SW _ 781. 

91. Garner v. Freeman, 118 La. 
184, 42 S 767, 118 AmSR 361. 

[a] Reason for rule.—‘It is ad- 
mitted that the plaintiff had a wife 
and’ three minor children at the date 
of the seizure; but it is argued that 
none of them were living with him 
at that time, and none of them were 
dependent on him for support. Plain- 
tiff at the date of the seizure was 
‘the head of a family,’ because he 
had a wife and three minor children. 
The law presumes that they were 
dependent on the husband and father, 
because each and every one of them 
had the legal right to demand of 
him maintenance and support. The 
voluntary separation of the husband 
and wife did not change their mari- 
tal relations. The circumstance 
that the two minor daughters re- 
sided for the time being with their 
mother did not absolve the plaintiff 
from the performance of the pa- 
rental duties.’ Garner vy. Freeman, 
118 La. 184, 188, 42 S 767, 118 AmSR 
361. 

92. Dendy v. Gamble, 64 Ga. 528; 
Calhoun v. McLendon, 42 Ga. “%05; 
Blake yv. Bolte, 30 NYS 309 [mod on 
other grounds 10 Misc. 333, 31 NYS 
124]; Riley v. Hitzler, 49 Oh. St. 651, 
32 NE 753. 

[a] MDlustrations.—(I) A brother 
supporting his indigent sister and 
her children, who live with him and 
who are dependent upon him, is not 
the head of a family within the 
meaning of the homestead exemption 
laws. Dendy v. Gamble, 64 Ga. 528. 
(2) A debtor residing with his wid- 
owed mother and invalid brother, 
and supporting them, is not the head 
of a family within a statute exempt- 
ing three months’ earnings to every 
debtor having a family. Riley v. 
Hitzler, 49 Oh. St. 651, 32 NE 753. 
(3) One who supports his orphan 
nieces is not entitled to the benefit 
of Code Civ. Proc. § 2463, since he is 
not legally obliged to support them. 
Blake v. Bolte, 9 Misc. 714, 30 NYS 
209. ‘ 

{b] Fatther, supporting widowed 
adult daughter.—A man is the head 
of a family where he supports his 
widowed adult daughter and her chil- 
dren, who live with him and are de- 
pendent upon him for support. Black- 
well v. Broughton, 56 Ga. 390. 

93. Marsh vy. Lazenby, 41 Ga. 153; 
Wade v. Lyman, 7 Ky. Op. 427. 

[a] Support of indigent parents. 
—When a statute requires a man to 
support his indigent parents, an un- 
married man whose indigent father 
or mother lives with him, and is sup- 
ported by him, is the head of a 
family within the meaning of the 
exemption laws, Marsh y. Lazenby, 

‘ 


41 Ga. 153. 
94 U. S.—In re Opava, 235 Fed. 
ie Bailey v. Comings, 2 F. Cas. No. 


lowa.—Arnold v. Waltz, 53 Iowa 
706, 6 NW 40, 36 AmR 248; Tyson v. 
Reynolds, 52 Iowa 431, 3 NW 469; 


Whalen v. Cadman, 11. Iowa 226; 
Parsons vy. Livingston, 11 Iowa 104, 
77 AmD 135. 


Ky.—McMurray v. Shuck, 6 Bush 
111, 99 AmD 662. 

Mo.—Wade v. Jones, 20 Mo. 75, 61 
AmD 584; Forbes v. Groves, 134 Mo. 
A. 729, 115 SW 451; Jarboe v. Jarboe, 
106 Mo. A. 459, 79 SW 1162; Spengler 
v. Kaufman, 46 Mo. A. 644; State v. 
Kane, 42 Mo. A. 253; Duncan vy. 
Frank, 8 Mo. A. 286. 

N. D.—Webster v. McGauvran, 8 
N. D. 274, 78 NW 80. 

Okl.—Rolater v. King, 13 Okl. 37, 
Ta Ps 203) 

S. C.—Moyer v. Drummond, 32 S. 
C. 165, 10 SE 952, 17 AmSR 850, 7 
LRA 747. 

Tenn.—Ex p. Brien, 2 Tenn. Ch. 33. 

Tex.—Orange First Nat. Bank v. 
Sokolski, (Civ. A.) 150 SW 312. 


Wis.—Connaughton v. Sands, 32 
Wis. 387. ; 
[a] Grandmother supporting’ 


granddaughter.—A widow who sup- 
ports her granddaughter and has un- 
dertaken to do so in default of the 
child’s parents who are unable to 
support the child is under a moral 
obligation to support her grandchild 
and may claim an exemption as head 
of a Tamily. Orange First Nat. Bank 
v. Sokolski, (Tex. Civ. A.) 150 SW 


312. 
95. State v. Kane, 42 Mo. A. 258. 
96. Spengler v. Kaufman, 46 Mo. 


A. 644, 43 Mo. A. 5. 

97. Spengler v. Kaufman, 46 Mo. 
A. 644. 

{a] As against judgment in favor 
of wife for maintenance.—While a 
man who lives with and supports his 
mother and sisters is ordinarily to 
be regarded as the head of a family 
within the meaning of the exemption 
laws, he is not to be so considered 
when he seeks to claim an exemp- 
tion as against a judgment for main- 


tenance recovered against him by 
his wife. Spengler v. Kaufman, 46 


Mo. A. a 
98. U. S.—Jones v. Gray, 13 F. 
Cas. No. 7,463, 3 Woods 494. 
Kan.—Zimmerman v. Franke, 34 
Kan. 650, 9 P 747; Gibson v. Gross, 
8 Kan. A. 548, 54 P 796. : 
Miss.—Pearson v. ree 7i Miss. 
, 14 S 731, 42 AmS 3 
aoe raft v. Wolf, 15 OhS&CP 
554, 3 OhNPNS 105; Beitz v. Schuel- 
ler, 8 OhS&CP 674, 7 OhNP 619. 
Tenn.—Searcy v. Short, 1 Lea 749. 


[a] Dlustrations.—(1) An unmar- 
ried man who lives in one town, but 


does not keep house, and supports 
by his contributions his mother and 
unmarried sister in another town, is 
not entitled to the exemptions al- 
lowed by the laws of Georgia to the 
head of a family. Jones vy. Gray, 
13 F. Cas. No. 7,468, 3 Woods 494. .- 
(2) The debtor must show\ that he 
is living with and supporting his 
family, as the mere fact that he is 
married and has children does not 
give any exemption. Beitz v. Schuel- 
ler, 8 OhS&CP 674, 7 OhNP 619. (3) 
An itinerant dancing master having 
no wife, but a minor son who does 
not live with him, is not entitled as 
head of the family to an exemption 
in household goods, for the provi- 
sions of the statute involve the idea 
of a place of residence where the 
head of the family sleeps and where 
his children or other members of 
the household stay. Searcy v. Short, 
1 Lea (Tenn.) 749. i 

[b] An adult son for whose sup- 
port his father is not legally liable, 
and who does not reside with his 
father, is not a member of his 
father’s “family” within the mean- 
ing of the exemption statute, and a 
payment by the father out of his 
earnings to such son is a transfer 
with intent to hinder and delay cred- 
itors. In re Conden, 198 Fed. 947. 

99. Lawson v. Lawson, 158 Cal. 
446, 111 P 354; Lawson v. Lawson, 
15 Cal. A. 501, 115 P 463; Lawson v. 
rath at 15 Cal. A. 496, 115 P 461, 

[a] An indigent mother not liv- 
ing with her son but whom he is 
obliged by statute to support and 
does support, is a member of her 
son’s family within the meaning of 
the exemption statute, but where it 
is not shown that the mother is in 
indigent circumstances so that there 
is no statutory obligation upon her 
son to support her, she is not a 
member of his family within the 
meaning of the statute. Lawson v. 
Lawson, 158 Cal. 446, 111 P 354. 

1. Schwartz v. Birnbaum, 21 Colo. 
21, 39 P 416; Wabash R. Co. v. Dou- 
gan, 41 Ill, A. 543. 

{a] Dlustration—Where a_ stat- 
ute provides for exemption of wages 
to a defendant ‘‘who is the head of 
a family and resides with the same,” 
the claimant must show maintenance 
of home to_ secure his exemption. 
Wabash R. Co. v. Dougan, 41 Ill. A. 
543. 

2. Ala.—Sallee v. Waters, 17 Ala. 
482, 488. 

Ind.—Astley v. Capron, 89 Ind. 167. 

Ky.—Seaton v. Marshall, 6 Bush 
429, 99 AmD 683. 

Mich.—Pettit v. Muskegon Boom- 
ing Co., 74 Mich. 214, 41 NW 900. 

Nebr.—Roberts v. Moudy, 30 Nebr, 
683, 46 NW 1013, 27 AmR 426, 
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son for allowing the exemption appears without re- 
quiring further proof as to the maintenance of the 


home.® 


Boarding and living apart. Thus it has been held 
that the fact that a family boards, instead of keep- 
ing house, does not destroy the family relation, and 
that it ean make no difference in such a case that 
the members board at different houses.* 

Separation of family and absence of head. To 
entitle a person to an exemption as a householder 
or the head of a family, the family need not be kept 
together as a unit continuously, nor need he always 
remain with the family. Temporary seperation of 
the family, either by the absence of a member or 
by the absence of the head, however protracted, will 
not dissolve the family relation or break up the 


household.® 


[§ 31] d. Unmarried Persons. 
and father is not necessarily the head of the fam- 


N. Y.—Robinson’s Case, 3 AbbPr 
466. Me AEE EEC, 
“To constitute a family within the 
meaning of the act, the relation of 
parent and child, or that of husband 
and wife, must exist; there must be 
a condition of dependence on the one 
or the other of these relations; but 
it is not necessary that all the de- 
pendents should live under the same 
roof, or that the family should live 
together; it is the relation and the 
dependence on that relation, not the 
aggregation of the individuals, that 
constitutes a family.” Sallee v. 
Waters, supra. 

3. Sallee v. Waters, 17 Ala. 482; 
Lawson yv. Lawson, 15 Cal. A. 501, 
115 P 463; Lawson v. Lawson, 15 Cal. 
A. 496, 115 P 461, 464; Rogers v. Fox, 
(Tex, A.) 16 SW 781. 

Residence of family within the 
state see supra § 24. 

4. Sallee v. Waters, 17 Ala. 482; 
Astley v. Capron, 89 Ind. 167; Sea- 
ton vy. Marshall, 6 Bush (Ky.) 429, 
99 AmD 683; Bachman v. Crawford, 
8 Humphr. (Tenn.) 213, 89 AmD 163. 

[a] MZlustration—A widower with 
one child, who is dependent upon him 
for support, is the head of a family, 
although he does not keep house, but 
he and the child board at different 
houses in the same town. Sallee vy. 
Waters, 17 Ala. 482, 

5. U. S.—Bailey v. Comings, 2 F. 
Cas. No. 733. 

Ind.—Astley v. Capron, 89 Ind. 167; 
Bunnell v. Hay, 73 Ind. 452; Norman 
v. Bellman, 16 Ind. 156. 

Ky.—Seaton vy. Marshall,- 6 Bush 
429, 99 AmD 683; Carrington v. Her- 
rin, 4 Bush 624. 

Miss.—Pearson v. Miller, 71 
879, 14 S 731, 42 AmSR 470: 

Mo.—State v. Finn, 8 Mo. A, 261. 

N. Y.—Griffin v. Sutherland, 14 
Barb. 456; Cantrell v. Connor, 6 Daly 
224, 51 HowPr 45; Robinson’s Case, 
3 AbbPr 466; Woodward v. Murray, 
18 Johns. 400. 

Tex.—Smith v. McBryde, (Civ. A.) 
1738 SW 234. 

Deserted wife or husband as head 
of family see infra §§ 32, 33. 

6. Blair v. Fritz, 162 Iowa 716, 
144 NW 611. 3 

[a] A son may be the head of his 
mother’s family. Blair v. Fritz, 162 
Iowa 716, 144 NW 611. 

Poae as head of family see infra 


7 Barnes v. Rogers, 23 Ill. 350; 
Woodworth vy. Comstock, 10 Allen 
(Mass.) 425; Peterson v. Bingham, 13 
Wash. 178, 43 P 22. 

8. U. S—In re Opava, 235 Fed. 


Miss. 


779. 

Cal.— Ellis _v. White, 47% Cal. 73: 
Revalk v. Kraemer, 8 Cal. 66, 68 
AmD 304. 


Ga.—Marsh v. Lazenby, 41 Ga. 153. 
Iowa.—Arnold v. Waltz, 53 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, 


EXEMPTIONS 


ily.® 


enters.1° 


[§ 32] 


The- husband 


706, 6 NW 40, 36 AmR 248. 

Ky.—McMurray v. Shuck, 6 Bush 
111, 99 AmD 662. 

Mo.—Wade v. Jones, 20 Mo. 75, 61 
AmD 584. 

N. D.—Webster v. McGauvran, 8 
N. D. 274, 78 NW 80. 

Okl.—Rolater v. King, 13 Okl, 37, 
13 P2910. 

S. C.—Moyer v. Drummond, 32 S. 
C. 165, 10 SE 952;-17 AmSR_ 850, 7 
LRA 747. 

[a] Unmarried women,—(1) An 
unmarried woman who has taken 
charge of and is supporting her de- 
ceased sister’s children is the head 
of a family, and entitled to claim 
exemptions as such. Arnold y. Waltz, 
53 Iowa 706, 6 NW 40, 36 AmR 248. 
(2) An unmarried woman who has 
the custody of and supports a bas- 
tard child is entitled to the benefit 
of the exemption laws as the head 
oe a family. BPllis v. White, 47 Cal. 

[b] Unmarried man supporting 
Sisters or brothers.—(1) An unmar- 
ried man who keeps house and sup- 
ports his widowed sister and her 
children, the sister keeping house for 
him, is the head of a family and 
entitled as such to claim the chat- 
tel exemption. “It is not necessary 
that the relation of husband and 
wife, or father and child, or mother 
and child, should exist in every case, 
to constitute a family. The man who 
controls, supervises and manages 
the affairs about the house, is the 
head of a family, and such a man 
need not necessarily be a husband or 
a father.” Wade yv. Jones, 20 Mo. 75, 
78, 61 AmD 584. (2) An unmarried 
man who, aftér the’ death of his pa- 
rents, keeps house and supports an 
unmarried sister and two brothers, 
all of whom are under twenty-one 
years of age, and are dependent upon 
him, is a housekeeper, and entitled 
to the benefit of a statute exempting 
provisions for the benefit of the 
family. McMurray v. Shuck, 6 Bush 
(Ky.) 111, 99° AmD 662, (3). A 
brother who keeps house and’ sup- 
ports his sister is the head of a 
family, although the house belongs 
to the sister, the rental value there- 
of being insufficient for her main- 
tenance. Moyer v. Drummond, 32 8. 
C. 165, 10 SE 952, 17 AmSR 850, 7 
LRA 747. (4) A priest of the Roman 
catholic church who had his sister 
living with him under an agreement 
to maintain her is a head of a family 
within thé exemption statute (Iowa 
Code [1897] § 4008). In re Opava, 
235 Fed. 779. (5) An unmarried man 
who with his sister keeps house for 
and partly supports his younger 
brothers and sisters is the head of 
the family. That his mother lives 
elsewhere and contributes to the sup- 
port of.the children is immaterial: 


[§§ 30-32 


‘ 


While an unmarried person, with. no one 
dependent upon him, is not the head of a family, 
although he may keep house and have servants,‘ 
unmarried persons, whether men or women, may be 
the heads of families if they have children or other 
relatives dependent upon them for support.’ 
an unmarried debtor who merely contributes to the 
support of kin who do not reside with him has 
been held not to be the head of the family.® 
statutes define ‘‘head of a family’’ in terms to in- 
clude other family relationships in which the ele- 
ment of moral, as well as legal, obligation to support 


But 


Some 


e. Wife as Head of Family.1: Notwith- 
standing a married woman is living with her hus- 
band, she may be entitled to claim an exemption as 
the head of a family where from necessity she has 
been compelled to assume the burdens and respon- 


Duncan v. Frank, 8 Mo. A. 286. (6) 
An unmarried man who has residing 
with him, and under his care and 
maintenance, a married adult brother, 
who is unable to take care of or 
support himself, is the head of a 
family. Webster v. McGauyvran, 8 
N. D. 274, 78 NW 80. 

{c] Unmarried son supporting 
mother,—(1) An unmarried man who 
supports his mother, who lives with 
him and keeps house for him, is the 
head of a family. State v. Kane, 42 
Mo. A. 258. (2) An unmarried man 
whose indigent mother and sisters 
live with him and are supported by 
him is the head of the family. Marsh 
v. Lazenby, 41 Ga. 153. (3) A debt- 
tor, who resides with his widowed 
mother and two _ sisters, who are 
wholly dependent upon him for their 
support, is the head of the family. 
Rolater v. King, 13 Okl. 37, 73 P 291. 
(4) A debtor who furnishes a home 
for himself and his mother, two 
minor brothers, and an invalid sister 
and furnishes the groceries and 
money for their support is head of 
the family. Jarboe v..Jarboe, 106 
Mo. A. 459, 79 SW 1162. 

9. In re McGowan, 170 Fed. 493; 
Jones v. Grey, 13 F. Cas. No. 7,463, 
3 Woods 494. 

fa] MD lustration.—A single man, 
living alone and whose parents are 
living, is not the head of a family 
and entitled to the exemption as 
such because he was! paying the 
board and expenses of a sister at 
school. In re McGowan, 170 Fed. 493. 

10. Webster v. McGauvran, 8 N. 
D. 274, 78 NW 80; Duffey v. Rear- 
don, 70 Oh. St. 328, 71 NE 712. 

[a] -For example.—(1) By express 
provision of the statutes a debtor 
may be entitled to an exemption who 
has in good faith the maintenance 
and support of a widowed mother 
wholly dependent upon him for sup- 
port. Duffey v. Reardon, 70 Oh. St. 
328, 71 NE 712. (2) Under a statute 
providing that “every person” is the 
head of a family “who has residing 
on the premises with him or her,-and 
under his or her care and main- 
tenance, either ...a minor brother 
or sister or the minor child of a de- 
ceased brother or sister,” or “an un- 
married sister or any other of the 
relatives mentioned in this section 
who have attained the age of ma- 
jority and are unable ‘to take gare 
of or support themselves,’ an un- 
married man who has residing with 
him, and under his care and main- 
tenance, a married adult brother who 
is unable to take care of or support 
himself, is included. Webster v. Mc- 
Gauvran, 8 N. D, 274, 78 NW 80. 

11. Enforcement of wife’s claim 
see infra § 232. 

Married women not heads of fami- 
lies see infra § 3 


same title, page and note number, 


§ 32] 


sibilities which belong to such headship,!2 and in 
some cases it might not be unreasonable to regard 
either husband or wife as the head of the family to 
an extent authorizing an assertion of an exemption 
right.18 So likewise she may be within the meaning 
of a statute giving an exemption to a person with 
A married woman whose husband is a 
nonresident of the state and who has no children 
cannot claim an exemption under a statute providing 
an exemption for the use of the debtor’s family,® 
but where under the same circumstances she is liv- 
ing with a younger sister as a family within the 
state, it has been held that she may claim as the 
The wife is not entitled to 
an exemption as head of a family unless she is in 
fact its head,1” and the evidence must establish this 


a family.1* 


head of the family.*¢ 


status as a fact.1§ 


Wife conducting her own. business. 
fact that the wife conducts a business of her own 
which contributes to the support of the family is 
not conclusive that she is the head of the family.?9 
But where it is shown that the wife’s business is the 
family’s sole support, and that she herself directs 
it, her position in the family as its head is estab- 
lished,?° and her right to exemption is not affected 
by the fact that her husband lives with her and 
that he gives his time and attention to the con- 


ducting of his wife’s business.?! 
Husband’s infirmity. Statutes 


make it the legal duty of a wife to support her hus- 
band when he has no separate property, and is un- 
able, from infirmity, to support himself,?? and under 
such statutes a married woman supporting her in- 


Residence of wife see supra § 23. 
12. Ill—Temple v. Freed, 21 Ill. 


Asi 238. 
Kan.—Harrison v. Foster, 94 Kan. 
32 Nebr. 


284, 146 P 355. 
Nebr.—State v. Houck, 
525, 49 NW 462; Hamilton v. Flem- 
ing, 26 Nebr. 240, 41 NW 1002; Schal- 
ler v. Kurtz, 25 Nebr. 655, 41. NW 
642. ‘ , 

N. D.—Ness v. Jones, 10 N. D. 
587, 88 NW 706, 88 AmSR 755. 

S. D.—Linander v. Longstaff, 7 S. 
D. 157, 168, 683 NW 775. 

“When the husband has ceased to 
be the head of the family, either by 
death, abandonment, or infirmity, and 
the wife, by reason thereof, has of 
necessity assumed as a matter of 
fact that responsible relation, the 
law, recognizing existing conditions, 
allows her, as the head of the family, 
to claim’ the exemptions withheld 


from the invasion of judicial en- 
eroachment.” lLinander v. Longstaff, 
supra. 


Presumption that husband is head 
of family see supra $ 28. 

13. Harrison v. Foster, 94 Kan. 
284, 146 P 355. See Richardson v. 
Woodward, 104 Fed. 873, 5 AmBankr 
94, 44 CCA 235 (holding that un- 
der Va, Const. art 211, which secures 
to “every householder or head of a 
family” an exemption, etc., and pro- 
vides that it should be “liberally con- 
strued to the end that all the intents 
thereof may be fully _and perfectly 
earried out,’ a married woman hold- 
ing title to the property, although 
living with her husband, is entitled 
to claim an exemption as against her 
own creditors with whom she has 
been trading as feme sole, for she is 
the head of a family either alone 
or jointly with her husband _ for 
exemption purposes): Mozley v. Fon- 
tana, 124 Ga. 376, 52 SE 443 (hold- 
ing wife not ent by denial of 

band’s claim). 
aes Wilson v. Wilson, 101 Ky. 731, 
735, 42 SW 404, 19 KyL 925. 

“That member of a family who 
does actually support the others, 
and without whose exertion and 


EXEMPTIONS 


husband.?4 


him.?8 


Husband’s absence. 
porarily or permanently absent from the home, so 
that the maintenance and support of the family 
devolves upon the wife, she is entitled to the exemp- 
tion as the head of the family.29 

Absconding debtor. 
and abandons his wife, and she continues to carry 
on the household and support the family, she is the 
head of the family, and may, as such, claim her own 
property as exempt.?? Or.she may maintain a claim 
of exemption that her husband might have made,*! 
under the theory that the exemption laws are for 
the benefit of the debtor’s family and are to be 
liberally construed to that end,®? unless under par- 
ticular statutes the right of exemption has been 
lost by reason of the husband’s conduct.** 
tention on the part of the head of the family to 


The mere 


in some states 


means they would have no support, 
can, though a feme covert, be fairly 
regarded and treated. according to 
the language as well as reason of the 
statute, a ‘person with a family.’” 
Wilson vy. Wilson, supra. 

15. Keiffer v. Barney, 31 Ala. 192. 

[a] Illustration. — A married 
woman residing in the state, who 
has no children, and whose husband 
is a nonresident, cannot claim an 
exemption under a statute giving ua 
right of exemption to a resident head 


of a family. Keiffer v. Barney, 31 
Ala. 192. 
16. Fish v. Street, 27 Kan. 270. 


17. Sheppard v. Davis, 22 Ga. A. 
733, 97 SE 262; Arnold v. Coleman, 88 


Ill. A. 608; John V. Farwell Co. v. 
Martin, 65 Jl. A. 55. 
18. Arnold v. Coleman, 88 Ill. A. 


608; John V. Farwell Co. v. Martin, 
65 Ill. A. 55; Nicholson v. Binion, 59 
Okl. 113, 158 P 384. 

19. Arnold v. Coleman, 88 Ill. A. 
608; John V. Farwell Co. v. Martin, 
65 Till. A. 55. 


20. Ginsberg v. Groner, 117 La. 
268, 41 S 569. 
21. Ginsberg v. Groner, 117 La. 


268, 41 S 569. 

22. Linander v. Longstaff, 7 S. D. 
157, 683 NW 775. 

23. Linander vy. Longstaff, 7 S. D. 
157, 68 NW 775. 

24. Temple v. Freed, 21 Ill. A. 
238; State v. Houck, 32 Nebr. 525, 49 
NW 462; Schaller v. Kurtz, 25 Nebr. 
655, 41 NW 642. l 

25. Sparks v. Shelnutt, 99 Ga. 629, 
25 SE 853; Johnson vy. Little, 90 Ga. 
781, 17 SE 294; Neal v. Sawyer, 62 
Ga. 352. 

26. See infra § 37. 

27. Union County Inv. Co. v. Mes- 
six, 152 Iowa 412, 132 NW 823. 

28. Carthage Stone Co. v. Gerst, 
(Mo. A.) 223 SW 762. 

29. Pigg v. Yates, 1 Ky. Op. 299; 
Erickson v. Drazkowski, 94 Mich. 
551, 54 NW 283; Hamilton v. Flem- 
ing, 26 Nebr. 240, 41 NW 1002. 

30. White v. Lee, (Mo. A.) 204 
SW 936; Nash v. Norment, 5 Mo. A. 
545; Mennell v. Wells, 51 Mont, 141, 
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firm husband can claim her property as exempt as 
the head of the family.2* And in other states there 
have been similar decisions, without regard to any 
statute making it the duty of a wife to support her 
In still other states it has been decided 
that a wife living with her husband cannot be the 
head of a family so as to be entitled to claim an 
exemption as such, although her husband is unable 
to work, and she supports him and their children,?® 
but in these states generally, there are other stat- 
utes under which exemptions may be claimed by 
married women.”® 
per se, confer headship of the family upon the 
wife,?’? but it may render the wife the proper per- 
son to claim, select, and hold the exemptions allowed 


Insanity of a husband does not, 


Where the husband is tem- 


When a husband absconds 


An in- 


149 P 954; Hamilton vy. Fleming, 26 
Nebr. 240, 41 NW 1002. 

31. State v. Wilson, 31 Nebr. 462, 
48 NW 147; Frazier v. Syas, 10 Nebr. 
115, 4 NW 934, 85 AmR 466; Bonnel 
ve Dunn,» 29 oN J. aw 4Sb kcersts 
App., 2 Walk. (Pa.) 117. 

32. Fla.—Jetton Lumber. Co. v. 
aon 67 Fla. 61, 64 S 440, 51 LRANS 

Mich.—Freehling v. Bresnahan, 61 
Mich. 540, 28 NW 531, 1 AmSR 617. 

Mont.—Mennell v. Wells, 51 Mont. 
141, 149 P 954. 

Nebr.—State v. Wilson, 31 Nebr. 
462, 48 NW 147; Frazier v. Syas, 10 
Nebr. 115, 4 NW 934, 35 AmR 466. i 
ies J.—Bonnel v. Dunn, 29 N. J. L. 

Oh.—Regan v. Zeeb, 28 Oh. St. 483. 

[a] Dlustrations.—(1) A wife of 
an absconding debtor is entitled to 
exemption of a team of horses under 
a statute which allowed such an 
exemption to the head of a family 
engaged in the business of agricul- 
ture. Frazier v. Syas, 10 Nebr. 115, 
4 NW 934, 35 AmR 466. (2) In New 
Jersey where a right of exemption is 
given to debtors having a family, 
and is intended for the benefit of the 
family as well as of the debtor him- 
self, the wife or other head of the 
family of an absconding or absent 
debtor may claim the exemption for 
him, even when there is no express 
statutory provision to that effect. 
Bonnel vy. Dunn, 29 N. J. L. 485. (3) 
In Ohio the act of April 9, 1869 (66 
L. 48, 50), allows any resident of 
Ohio, being the head of a family, 
and not the owner of a homestead, to 
hold exemption from levy and sale 
personal property not exceeding five 
hundred dollars in value, “to be se- 
lected by such person, his agent or 
attorney.” This act is intended to 
protect the debtor’s family, as well 
as the debtor himself, and a wife 
can claim as exempt property of her 
husband levied upon to satisfy an 
execution against him. Regan v. 
Zeeb, 28 Oh. St. 488. 

33. Betz v. Brenner, 106 Mich. 87, 
63 NW 970; Miller vy. Miller, 97 Mich, 
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abscond from one part of the state to another will 
not deprive the family of the exemption privilege.** 
The wife of an absconding debtor may in many 
jurisdictions claim the right of exemption under a 
special statutory provision intended to govern such 
a ease.25 To bring the wife of a debtor within such 
statute, it is not necessary that he shall have de- 
serted his family, or left without their knowledge 
or consent. It is enough if he has absconded to 
escape from the jurisdiction or avoid the process of 
the courts.26 Under the statute her right to her 
husband’s exemption becomes fixed at the time she 
makes the claim,*? and his subsequent return with 
the express purpose of defeating her claim by ap- 
pearing in the attachment proceeding and waiving 
exemption does not deprive her of the right.°° Un- 
der a statute providing that a wife may claim the 
statutory exemptions to which her husband is en- 
titled when he ‘‘has absconded or absented himself 
from his place of abode’’ a wife, may claim the 
exemptions to which her husband is entitled even 
when his absence is due to causes beyond his con- 
trol, as where he is confined to jail,°° and her right 
is not affected by the fact that the claim might 
also have been made by the husband.*® Such a stat- 
ute, however, does not give a double exemption to 
husband and wife, the benefit of which both may 
claim.41 Under statutes exempting specific prop- 
erty or money in lieu thereof a wife of an abscond- 
ing debtor is entitled to the money exemption, where 
her husband did not have the specific articles.4? 
Husband’s failure to assert claim. There are also 
provisions allowing a wife to claim the exemptions 
to which her husband is entitled on his failure or 
refusal to make the claim.*® Where there is such a 
provision as this, and also a statute allowing a 
firm to claim an exemption in the partnership prop- 


EXEMPTIONS 


[$§ 32-83 


erty, the wife of a partner may assert such claim 
if her husband fails or refuses to do so.** 

Title to exempt property. Such statutes as these 
do not change or affect the title to the property. It 
remains the property of the husband, and the wife 
merely has the right to the possession of it as 
against his ereditors,*® so that a sale by her of 
specific articles exempted is a conversion of the 
husband’s property by the wife,4¢ and she is not 
protected from a new levy by a creditor of the hus- 
band,*7 even under the same attachment.*® Nor 
does an appraisement, after the creditor has dis- 
missed his attachment upon the wife’s filing an 
inventory and claiming exemption, change the title 
of the exempt property from the husband to the 
wife.*®? The wife, although not herself entitled to 


an exemption as head of a family, may have an | 
interest as beneficiary in an exemption set apart to- 


the lusband, on his application for the benefit of 
the wife.5° 

[§ 33] f. After Divorce or Separation.§: If a 
wife obtains a divorce and is awarded the custody 
of the children, but the husband continues to sup- 
port the children, he may still have his exemption as 
the head of the family.°* He loses it, however, if 
the wife supports the children under such cireum- 
stances.®% 
tion, not to the head of the family, but to the fam- 
ily, a divorced husband who is not awarded the ecus- 
tody of his children and lives after the divorce as a 
single man is not entitled to exemption under the 
statute,°* even though he contributes to the sup- 
port of his children and of his former wife.5> An 
unsuccessful attempt at divorce does not affect the 
husband’s right to exemption as head of the fam- 
ily.°* A divorced husband who remarries becomes 


But where the statute gives the exemp- | 


151, 56 NW 348; Thomas v. Brown, 
168 Mo. A. 667, 154 SW 423; State v. 


Chaney, 36 Mo. A. 5138; Carter v. 
Davis, 6 Wash: 327, 33 P 833. 
[a] Husband’s abandonment of 


business.—(1) The wife of a mer- 
chant who has absconded and aban- 
doned his business cannot recover 
the value of merchandise set apart 
to the husband as exempt, but sub- 
sequently seized by creditors under 
an attachment, since the husband’s 
abandonment of his business aban- 
doned the exemption. Betz v. Bren- 
ner, 106 Mich. 87, 63) NW 970. (2) 
The wife of a person who has given 
up his business as a farmer and has 
absconded cannot claim his team as 
exempt... Miller v. Miller, 97 Mich. 
151, 56 NW 3848. 

[b] Husband’s intent to defraud 
creditors—-Under Code Civ. Proc. 
§ 489, which excepts from exemption 
the property of a person who has 
left the state with intent to defraud 
his creditors, the wife of the fugi- 
tive cannot, as his agent and rep- 
resentative, claim a householder’s 
exemption under the statutory pro- 
vision applying to cases of mere ab- 
sence. Carter v. Davis, 6 Wash. 327, 
33 P 833. 

34. Davis v. Allen, 11 Ala. 164, 

35. U. S—In re Youngstrom, 153 
Fed, 98, 82 CCA 232. 

Ill. Berry v. Hanks, 28 Ill. A. 51, 

Ind.—Green y. Simon, 17 Ind. A. 
360, 46 NE 693. 

lowa.—Holdorf v. Holdorf, 171 NW 
42, 173 NW 555; Waugh v. Bridge- 
ford, 69 Iowa 334, 28 NW 626; Mal- 
yin v. Christoph, 54 Iowa 562, 7 NW 


Mo.—State v. Dill, 60 Mo. 433: 
White v. Lee, (A.) 204 SW 936; 
Thomas v. Brown, 168 Mo. A. 667, 
154 SW 423: Martin v. Barnett, 158 


Mo. A. 375, 188 SW 538; Liberal Bank 46. Steele v. Leonori, 28 Mo. A. 
v. Redlinger, 95 Mo.\A. 279, 68 SW |. 675. 
10738; Lindsey v. Dixon, 52 Mo, A. 47. Steele v. Leonori, 28 Mo. A. 
291; State v. Chaney, 36 Mo. A. | 675. 

513. 48. Steele v. Leonori, 28 Mo. A. 
Mont.—Mennell vy. Wells, 51 Mont. | 675. - ; 
141, 149 P 954. 49. Farmers’, etc., Bank y. Hoff- 
[a] Community property.—Where|man, 5 Nebr. (Unoff.) 9, 96 NW 

a husband deserts his wife, or is|1044 

temporarily absent, she may claim 50. Floyd vy. Floyd, 111 Ga. 855, 
an exemption in her exempt com-| 386 SE 879. 

munity property which has been 51. Husband’s exemption as 


seized on execution against her hus- 
band, and may have the exemption 
Set apart for the benefit of herself 
and her family; and she may apply 
for a writ of mandamus to compel 
the officer to release such property 
to her. State v. Creech, 18 Wash. 
186,51 P 368, 

36. Malvin vy. Christoph, 54 Iowa 
562, 7 NW 6. 

87. Martin v. Barnett, 158 Mo. A. 
375, 188 SW 588. 

38. Martin v. Barnett, 158 Mo. A. 
375, 188 SW 538. 

39. Monett’ First Nat. Bank v. 
oe 130 Mo. A. 118, 108 SW 


40. Monett First Nat. Bank v. 
wyAde ag 180 Mo. A. 118, 108 SW 
1 i 


41. Martin v. Barnett, (Mo.) 138 
SW 538. 
_ Lindsey v. Dixon, 52 Mo, A. 


43. Sheppard v. Davis, 22 Ga. A. 
733, 97 SE 262; White v. Smith, 104 
Mo. A, 199, 78 SW 51; Lindsey v. 
Dixon, 52 Mo. A. 291; Thompson y. 
Donahoe, 16 S, D. 244, 92 NW 27; 
Meyer v. Beaver, 9 S. D. 168, 68 NW 


310. 

44, Noyes v. Belding, 5 S. D. 6038, 
59 NW 1069. 
: Steele v. Leonori, 28 Mo, A. 
75. i 


against decree for alimony or main- 
tenance see supra § 167. 

52. Roberts v. Moudy, 30 Nebr. 
683, 46 NW 1013, 27 AmSR 426; Mor- 
rison y. Murff, (Tex. Civ. A.) 212 
SW 212. 

{a] Illustration. — A divorced 
father, who had not been legally de- 
prived of the custody of his son or 
daughter, .with whom the son was 
living except for temporary absences, 
and who contributed to the daugh- 
ter’s support, although she was liv- 
ing with her mother, was the “head 
of the family,” within Rev. St. (1911) 
art 3785, subd 10, entitling him to 
exemption of his automobile -from 
forced sale. Morrison v. Murff, (Tex. 
Civ. A.) 212 SW 212, 

53. Armstrong-McClenahan Co. v. 
Rhoads, 180 Iowa 710, 162 NW 356; 
Roberts v. Moudy, 30 Nebr. 683, 46 
NW 1013, 27 AmSR 426. / 

_54. Hammond v. Pickett, (Tex. 
Civ. A.) 158 SW 174. But see Withee 
v. Brown, 1 Tex. A. Civ. Cas. § 544 
(holding that an exemption which a 
man enjoys while he is a constitu- 
ent of a family continues in him 
after the marital relation 
Solved). 

55. Hammond vy. 
Civ. A.) 158 SW 174. 

56. Ray v. Curry, 
126 SW 26. 


Pickett, (Tex. 
(Tex, Civ. A.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


A 


is dis- 


'§§ 33-34]° 


the head of a new family.5? A debtor who has de- 
serted his family in a foreign country and con- 
tributes nothing to their support is not entitled to 
an exemption.®® An abandoned wife who lives with 
and supports her children is the head of the fam- 
ily.6° But a wife, who, without just cause, separates 
herself from her husband, has no right to an exemp- 
tion,®° and her husband’s right to exemption as head 
of the family is not affected,®! even though he is 
living illicitly with another woman.*? A childless 
man who lives apart from his wife and: has not con- 
tributed to her support for a period of years is not 
the head of a family.® 

[§ 34] g. After Death of Husband or Wife. 
In jurisdictions where the strict construction of 
exemption statutes is the rule, a statute which 
makes no express provision for the survival of the 
right of exemption after the death of the debtor is 
‘construed not to give the exemption right to the 
surviving widow or children.** But in most juris- 
dictions, a widow or a widower may be the head of 
the family after the death of the spouse,®> on the 
ground that the law is intended not only for the 
benefit of the debtor, but also for the benefit of his 
family.** 

Widows. A widow who has living with her and 
supports a child or children is a householder or head 
of a family within the meaning of the exemption 
laws.*7 It can make no difference that she lives in 
her father’s house and is supported by him.** But 
by the weight of authority, if the widow lives alone 
and has no one dependent upon her for support, she 
is not entitled as head of a family to an exemp- 
tion; and it can make no difference in such a case 
that she once had others living with her and de- 
pendent, upon her.®® There is, however, authority 


39 AmD 163. 


57. Schooley vy. Schooley, 184 lowa 
a Mf 69. Kidd v. 


835, 169 NW 56. 
58. Wright v. Ball, 4 Oh. Dec. 
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Lester, 
Emerson vy. Leonard, 96 Iowa _ 311, 


[25C0.5:] 29 
for the allowance of an exemption to the widow as 
head of a family where her children had all left 
her and were married,’° and, again, where those 
living with her were not her children, and were 
not entitled to look to her for their support.71 There 
are statutes in many states providing for the set- 
ting apart of property as exempt to the widow and 
children of a deceased debtor. These statutes are 
treated in another part of this work.72 A widow 
and mother of children whom she supports is en- 
titled as head of the family to an exemption as 
long as she remains a widow, but upon her second 
marriage she loses her status as head of the family 
under the exemption law;7? but it has been held, 
on the other hand, that she is entitled as house- 
holder, where she continues to support her children 
by her first husband.74 

Widowers. A widower or a deserted or divorced 
husband may be a householder or the head of a 


/family if he has a child or children dependent upon 


him for support.’® But a widower is not a house- 
holder nor the head of a family if he has no child 
or other person dependent upon him, although he 
continues to live in the dwelling house and keeps 
house after the death of his wife,7® nor does the 
fact that relatives come to the house to assist him in 
the housework make him head of a family.” And a 
widower who lives alone and contributes only in 
part to the support of relatives is not the head of 
a family within the statute.7® Some of the courts 
have held that a widower who continues to keep 
house after the death of his wife is a householder, 
although he may have no one at all dependent 
upon him.7® Under a statute allowing an exemp- 
tion to a widower living with an unmarried daugh- 
ter, a step-daughter is not a daughter within the 


left by her deceased husband, does 
not deprive her of the status of a 
householder so as to defeat her claim 


46 Ga. 231; 


(Reprint) 231, 1 ClevLRep 140. 

59. Hoskins vy. Fayetteville Gro- 
cery Co., 79 Ark. 399, 96 SW 195; 
Nash v. Norment, 5 Mo. A. 545. 

60. Meyers’ Est., 2 Blair Co. (Pa.) 
277. 

61. Whitehead v. Tapp, 69 Mao. 
415; Brown v. Brown, 68 Mo. 388. 

62. Whitehead v. Tapp, 69 Mo. 
415. 

63. Linton v. Crosby, 56 Iowa 386, 
9 NW: 311, 41 AmR 107. 

64. Linton, etc., Loan, etc., Co. v. 


Connell, 11 Man. 115. 

65. See cases infra notes 67, 75. 

66. Becker v. Becker, 47 Barb. 
(N. Y.) 497. 

67. Conn.—Weed v. Dayton, 40 
Conn, 293. 

Iowa.—Whalen v. Cadman, 11 Iowa 
226 


La,.—Harrelson v. Webb, 124 La. 
1007, 50 S 8338, 134 AmSR 529. ; 

“ Mich.—McHugh v. Curtis, 48 Mich. 
262, 12 NW 163. 

N. Y.—Becker v. Becker, 47 Barb. 
497; Brigham y. Bush, 33 Barb. 596; 
Cantrell v. Conner, 6 Daly 224, 51 

HowPr 45. , 
 -§, D.—Linander v. Longstaff, 7 S. 

D. 157, 63 NW 775. 

Tenn.—Bachman v. Crawford, 3 

Humphr. 213, 39 AmD 163; Ex p. 

Brien, 2 Tenn. Ch. 33. 


68. Bachman v. Crawford, 3 
Humphr. (Tenn.) 213, 39 AmD 
{a] Tlustration. — A widow, a 


mother of several children, residing 
with her aged father, living in the 
same house and eating at the same 
table with him and _ cultivating, to- 
gether with her children, portions of 
his lands, is “the head of a family 
engaged in agriculture’ within the 
statute’ and is entitled to the exemp- 
tion of one farm horse. Bachman Vv. 
Crawford, 3 Humphr. (Tenn.) 213, 


312, 65 NW 1538, 59 AmSR 372; Mur- 
dock v. Dalby, 18 Mo. A. 41. 

“There cannot be a head of a 
family when there is no family. It 
is not material that there was once 
a family, if it has ceased to exist. 
The exemption is to the resident of 
this state who is—not to one who 
has been, but is not—the head of a 
family. The statute refers to a pres- 
ent, not to a past, condition.” Emer- 
son y. Leonard, supra. 

70. Collier v. Latimer, 
(Tenn.) 420, 35 AmR 711. 

[a] Dlustration.—A widow who 
remains in possession of her hus- 
band’s farm and carries it on for 
eleven years after his death, as her 
only means of support, is entitled to 
the benefit of the exemption law as 
the head of a family engaged in agri- 
eulture, although her children are 
married and have left her and she 
has rented the farm and stock, re- 
serving and occupying for herself 
only one room in the house. Collier 
v. Latimer, 8 Baxt. (Tenn.) 420, 35 
AYO Ry TLL. 

71. Race v. Oldridge, 90 Il. 250, 
32° AmR 27. ‘ 

{a] Tustration—A widow keep- 
ing a boarding house and having a 
woman friend living with her as one 
of the family and also two domes- 
tics, besides boarders, is the head of 
a family. Race v. Oldridge, 90 I. 
250, 32 AmR 27. 

72. Allowance to surviving wife, 
husband, or children see Executors 
and Administrators §§ 758-874. 


8 Baxt. 


73, Van Doran v. Marden, 48 Iowa 
186. 

74. Brigham v. Bush, 33 Barb. 
GNY,) 596. 


fa] Mlustration.—The fact that a 
widow marries a second husband, 
who lives with her upon the farm 


of a cow belonging to her as exempt, 
where she continues after her sec- 
ond marriage, to provide for her in- 
fant children by her deceased hus- 
band. Brigham y. Bush, 33 Barb. (N. 
YY.) 5965 } 

Poe Ala.—Sallee v. Waters, 17 Ala. 


Ind.—Bunnell v. Hay, 73 Ind. 452. 

Iowa.—Tyson v. Reynolds, 52 lowa 
431, 3 NW 469. 

Ky.—Seaton v. Marshall, 6 Bush 
429, 99 AmD 683. 

N. H.—Barney v. Leeds, 51 N. H. 


253. 

N. Y.—Robinson’s Case, 3 AbbPr 
466; Cox v. Stafford, 14 HowPr 519. 

{a] TlustrationA widower who 
after the death of his wife kept 
house just as before, his son and his 
son’s wife living with him, paying 
no board or compensation, and who 
had full charge of the household, 
was held to be the head of a family. 
Tyson v. Reynolds, 52 Iowa 431, 3 
NW 469. 

76. Jarboe v. Hayden, 133 Ky. 378, 
117 SW 961; Chamberlain v. Darrow, 
46 Hun 48, 11 NYSt 100. 

77. Chamberlain v. Darrow, 46 
Hun 48, 11 NYSt 100. 

“[a] Dlustration.—The fact that 
the. wife of a, widower’s adult son, 
residing a few miles distant, comes 
weekly to his house, and. does baking, 
washing, and such things as are nec- 
essary to put the house in werder, 
bringing her children, and usually 
remaining over night, and sometimes 
two nights, does not make him a 
householder or head of a _ family. 
Chamberlain v. Darrow, 46 Hun 48, 
11 NYSt 100. 


7g. In re Rainwater, 191 Fed. 
738. 
79. Kimbrel v. Willis, 97 Ill. 
494, 


30 [250.J.] 


meaning of the law.*° 


[§ 35] h. Absence of Head of Family. When 
the head of the family having the right to claim 
exemptions is absent, his wife*+ or child. may 
interpose and claim the exemption for him,*’ or any 
person may interpose the claim who is authorized 
to take charge of and protect the property and 
rights of the debtor during his temporary ab- 


sence.** 


[§ 36] 4. ‘‘Householders’’ 


house.’? 8 


go. Kraft v. Wolf, 15 OhS&CP 554, 
38 OhNPNS 105. 

81. Claim by wife see supra § 32. 

82. White v. Swann, 68 Ark. 102, 
56 SW 635, 82 AmSR 282. 

83. White v. Swann, 68 Ark. 102, 
56 SW 635, 82 AmSR 282; Bonnel v. 
Dunn, 29 N. J. L. 435. 

[a] Illustration. — Where the 
property of a debtor, the head of a 
family, is attached on the ground 
that he has concealed himself that 
summons could not be served upon 
him, and the property attached is 
exempt property, the exemption can 
be claim in his absence by his minor 
children acting by their grandfather 
as next friend, it being presumed 
that defendant ‘did not abandon 
the premises and that he left the 
grandfather in charge. White v. 
Swann, 68 Ark. 102, 56 SW 635, 82 
AmSR 282, 

Persons entitled to assert claim 
generally see infra § 232. _ 

84. See-statutory provisions. 
Kelley v. McFadden, 80 Ind. 
86. In re French, 231 Fed. 255; 
Chamberlain v. Darrow, 46 Hun 48, 
11 NYSt 100; Bowne v. Witt, 19 
Wend. (N. Y.) 475; Calhoun v. Wil- 
liams, 32 Gratt. (73 Va.) 18, 34 AmR 
759 


[a] For example.— (1) ‘“House- 
holder,” in a statufle exempting wear- 
ing apparel, means “the head, mas- 
ter, or person who has the charge of 
and provides for a family.’”’ Bowne v. 
Witt) 19°. Wend... (N.?Y:) 475." (2) 
“‘Frousehold’ means ‘a family living 
together,’ and a ‘householder’ ‘a mas- 
ter-.OL a tamily. Woodward vy. 
Murray, 18 Johns. (N. Y.) 400. (3) 
One who occupies a house, where 
there are sleeping rooms and where 
cooking is done and there is a com- 
mon table where all eat, is a house- 
holder within the meaning of the 
statute, even though he is unmarried 
and has no children and does not 
own the household goods, and even 
though the housekeeping is conduct- 
ed by someone hired for the purpose. 
In re French, 231 Fed. 255. 
~ [b] The term has been held not to 
include: (1) A widower living alone 
in his house and supporting no one, 
although the wife of his adult son 
came with her children each week to 
his house to aid him in keeping the 
house in order. Chamberlain v. Dar- 
row, 46 Hun 48, 11 NYSt 100. (2) 
An adult residing with his step- 
mother and transacting her husiness. 
Bowne v. Witt, 19 Wend. (N. Y.) 475. 

[ec] Under Code Civ. Proc. § 1390, 
exempting certain articles of per- 
sonal property when owned by a 
householder, and under § 1391 ex- 
empting other articles “owned by 
a person being a householder, or hav- 
ing a family for which he provides,” 
and under § 2463 exempting personal 
earnings of a judgment debtor for 
Services within thirty days when 


For later cases, developments and changes in the law see cumulative Annotations, 


and 
ers.’’ Where the statute confers the right of exemp- 
tion upon a person who is a ‘‘householder,’’ ** the 
term is in some jurisdictions given its literal and 
primary meaning of one who is ‘‘the occupier of a 
Under other statutes the householder 
must be the master or head of a family who-reside 
together and constitute a household.®® 
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*[§§ 34-36 


may include one who is unmarried *’ or is without 


or even though 


‘‘Housekeep- | again live with 


The term 


‘necessary for the use of a family, 
wholly or partly supported by his 
labor,” a man who is not a house- 
holder and has no family is not en- 
titled to any exemption. Fink v. 
Fraenkle, 14 NYS 140, 20 NYCivProc 
402. 

{d] Boarding house keeper.—(1) 
The court held that one who rents 
a house and keeps boarders and serv- 
ants is a householder within the 
meaning of the Exemption Act of 
1842, whether he has a family de- 
pendent upon him or not. MHutchin- 
son v. Chamberiain, 11 NYLegObs 
248. (2) A judgment debtor occupy- 
ing a house and taking boarders and 
hiring a woman to take charge of the 
house. Van Vechten v. Hall, 14 How 
Pri-GNea;.)) 400. 

[e] Bawdyhouse keeper.—That a 
woman who claims as a householder 
is also the keeper of a bawdyhouse 
is not ground for forfeiture of her 
exemption right. Bowman v. Quack- 
enboss, 3 CodeRep (N. Y.) 17. 


87. In re French, 231 Fed. 255; 
Lowry v. McAlister, 86 Ind. 543; 
Abell v. Riddle, 75 Ind. 345; Graham 


v. Crockett, 18 Ind. 119; Van Yech- 
ten v. Hall, 14 HowPr (N. Y.) 436. 

{a]. A bachelor.—(1) A bachelor 
occupying a house and maintaining 
a household of hired servants. Kelly 
v. McFadden, 80 Ind. 536. (2) An 
unmarried man over’ twenty-one 
years of age living with his sister, 
each owning personal property and 
each contributing to the household 
expenses, but he directing and con- 
trolling the household. Graham v. 
Crockett, 18 Ind. 119. (3) An unmar- 
ried man keeping house is a “house- 
holder,” within the meaning of a 
statute of exemption, although there 
is no one living with him except 
boarders and servants, and he has 
no one dependent upon him. Van 
Vechten v. Hall, 14 HowPr (N. Y.) 436. 

88. Bipus _v. Deer, 106 Ind. 135, 
5 NE 894; Kelley v. McFadden, 80 
Ind. 536; Graham v. Crockett, 18 Ind. 
119; Van Vechten v. Hall, 14 HowPr 
GCNE YY) 43'6e 

[a] Widower living with married 
daughter.—A widower having no one 
necessarily dependent on him who 
lives in a house belonging to a2 mar- 
ried daughter, on which he pays the 
taxes and keeps up improvements 
without paying other rent, and who 
contributes to the living expenses of 
the daughter who acts as his house- 
keeper, her husband, and _ himself. 
Bipus v. Deer, 106 Ind, 135, 5 NE 894. 

89. Calhoun v. Williams, 32 Gratt. 
(73 Va.) 18, 34 AmR 759; Peterson v. 
Bingham, 13 Wash. 178, 43 P 42, 

[a] Mlustration.— An unmarried 
man who keeps house and has his 
farm hands living with him, but who 
has no other persons dependent upon 
him living with him, is not a house- 
holder within the meaning of the 
Homestead Exemption Law. Calhoun 
v. Williams, 32 Gratt. (73 Va.) 18, 


dependents,®* although there is contrary authority.*? 
Obviously the head of a family occupying a house 
is a householder,2® and this is true, although he 
occupies only a part of a building.®? 
householder upon whom rests the duty of support- 
ing the members of his family or household,®” this 
is true although the family is temporarily absent °* 


So one is a 


he has declared that he will not 
it. <A debtor may be a house- 


holder although he is in the act of moving his family 
from one house to another,®® and the statutes some- 
times specifically so provide,°® nor does he lose such 
character by a temporary ceasing of housekeeping 
and the storing of his property with a view of 
renewing housekeeping at some future time.®? 
term of course does not include a person who is a 


The 


34 AmR 759. es 
[b] Under statute defining “house- 
holder’ as one who has living with 
him under his care and maintenance 
his minor child, one living with and 
supporting a minor illegitimate child 
is not a householder. Peerless Pace. 
Co. v. Burckhard, 90 Wash. 221, 115. 
Be 1037, LRA1917C358, AnnCas1918B 
247, 
Sullivan v. Canan, Wils. (Ind.) 
La] Held not householder, — A 
judgment debtor, none of 
children live with him, some 
whom were grown and self-support- 
ing, and whose younger children 
were mostly supported by their 
grandmother, and for whom he con- 
tributed little except occasional small 
sums in presents. Gregg v. Brickley, 
27 Ind. A, 154, 59 NE 1072. 
nee Sullivan v. Canan, Wils. (Ind.) 


[a] Hotel rooms.—One who is not 
actually occupying a house, as for 
instance, one occupying rooms in a 
hotel with his family, although pay- 
ing no board. Sullivan vy. Canan, 
Wils. (Ind.) 532. 

[b] Boarder.—A widower living 
in another man’s house and paying 
the board of himself and his three 
eka Lowry v. McAlister, 86 Ind. 

92. Astley v. Capron, 89 Ind. 167; 
Bunnell v. Hay, 73 Ind. 452; Brigham 
v. Bush, 33 Barb. (N. Y.) 596; Grif- 
fin v. Sutherland, 14 Barb. (N. Y.) 
456; Woodward v. Murray, 18 Johns. 
CN. Y.) 400. 

[a] Widow after second marriage. 
—A woman who was a widow and 
householder before her second mar- 


riage and who continues to reside 


on her farm and support her chil- 
dren by her first husband after her 
second marriage, although her sec- 
ond husband resides with her. Brig- 
ham vy. Bush, 33 Barb. (N. Y.) 596. 
93. Bunnell v. Hay, 73 Ind. 452. 
[a] Widower with servants. —A 
widower who employed a family to 
keep house for him and his adopted 
daughter, who was dependent upon 
him for support, even though, at the 
time of the levy on the debtor’s 
property, the daughter was on-a visit 
to her natural mother. Bunnell v. 
Hay, 73 Ind, 452. ; . 
aoe Roney v. Wood, Wils.. Ind.) 
[a] Tlustration.— Where a mar- 
ried man gears his intention of 
not living again with his family, he 
is nevertheless bound by law to sup- 
port them and is held a householder 
within the meaning of the law and 


entitled _to his exemption. Roney v. 
Wood, Wils. (Ind.) 378. 
95. Mark v. State, 15 Ind. 98; 


Woodward y. Murray, 18 Johns, (N. 
Y.) 400. ‘ i 


96. Griffin v. Sutherland, 14 Barb. 
(N. Y.) 456. ott 
97. Griffin v. Sutherland, 14 Barb. 


same title, page and note number, 


‘ 
‘ 


9 
q 
q 
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§§ 36-39] 


visitor in the house of another.®8 

_ Householder having a family. In some jurisdic. 
tions it is necessary that the debtor not only be a 
householder but that he be a ‘‘ householder having a 
family.’’ °° Such a householder may be character- 
ized as the head of a family occupying a house and 
living together in one domestic establishment,} al- 
though the term has also been construed to cover the 
ease of a man who is head of an actual family, 
Hae age upon him, whether he is housekeeping or 
not. 

Housekeepers. In some jurisdictions the statute 
gives an exemption to a ‘‘housekeeper,’’ instead of 
a ‘‘householder.’’ The term is held by the courts 
to mean a housekeeper with a family; and by a 
somewhat stricter construction than is usual it is 
held that to claim the benefit of the law the debtor 
must both be a housekeeper* and have a family.® 
But no legal obligation to support is necessary; a 
natural and moral obligation to support the family 
is sufficient.6 The debtor may be a householder not- 
withstanding the temporary absence of his fam- 
ily. Where a widow is a housekeeper and sub- 
sequently marries, the husband becomes a house- 
keeper and entitled to the benefit of the exemption 
law.§ 

Husband and wife. Where husband and wife are 
living together and the husband’s property is not 
sufficient to make up the statutory amount of the 
exemption, the wife may claim an exemption to the 
extent necessary to make up with the husband’s 
property such an amount.® : 

[§ 37] 5. Married Women.*° By express pro- 
visions of the statutes in some jurisdictions married 
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women are given the same exemption of property 
as are given to ‘‘householders’’ 11 or to the ‘‘heads 
of families.’’?* So where the exemption is given 
to any resident who is ‘‘married or the head of a 
family’? a married woman may claim the exemp- 
tion where the property belongs to her and she is 
the debtor.1’ Under such statutes a married woman 
need not be the head of a family.14 A married 
woman cannot clatm an exemption in the right of 
her husband where he has permanently abandoned 
her and the exemption is payable only to him.15 

[§ 38] 6. Support of Dependent Females. In 
some jurisdictions provision is specifically made for 
an exemption in favor of those who, although not 
the head of a family, have the care and support of 
dependent females of any age.1® Under such a 
statute a married woman may be entitled to the 
exemption.1? 

[§ 39] 7. ‘‘Aged and Infirm Persons.’’ In 
some states an exemption is allowed by the con- 
stitution to every ‘‘aged or infirm person’’ who is 
not the head of a family.'® While the term ‘‘aged’’ 
as applied to human beings is not for all purposes 
susceptible of a precise definition, and while it is 
not practicable arbitrarily to fix the period of life 
at which the condition of being aged can be said 
to have certainly begun, the provision can be said 
to apply to those who are old in years regardless 
of their physical condition,!® and the problem how 
old a person must be to be aged under the con- 
stitution, in the absence of a more specific con- 
stitutional or statutory definition, can only be met 
by an application of the term, as given, to the 
facts of the particular case.?° 


(N. Y.) 456; Cantrell v. Connor, 6 
Daly (N. Y¥.) 224, 51 HowPr 45. 

98. Veile v. Koch, 27 Ill. 129. 

99. See statutory provisions; and 
Pettit v. Muskegon Booming Co., 74 
Mich. 214, 41 NW 900; Pearson v. 
Miller, 71 Miss. 379, 381, 14 S 731, 42 
AmSR 470. 

“A householder may be said to be 
a person owning or holding and oc- 
cupying a house; and a family may 
be defined to be a collection of per- 
sons living together under one head.” 
Pearson v. Miller, supra. 

1. Pearson vy. Miller, 71 Miss. 379, 
‘14 S 731, 42 AmSR 470. ; 

[a] Illustration, — An unmarried 
man occupying a house as an office 
and sleeping apartment and support- 
ing a grandfather living and eating 
at another house is not entitled to 
exemption, where the statute gives 
an exemption to a householder hav- 
ing a family. Pearson v. Miller, 71 
Miss. 379, 14 S 731, 42 AmSR 470. 
“9 Pettit v. Muskegon Booming 
Co., 74 Mich. 214, 41 NW 900. 
fa] ‘Beason for rule.—‘‘The term 
‘householder’ sometimes covers. the 
case of a man without a family of 
wife or children who keeps..up a 


house, but it also embraces usually 


the head of an actual family depend- 
ent on him, whether housekeeping 
or not. No doubt many legal phrases 
may be construed differently, accord- 
ing to context and subject-matter. 
But the purpose of the exemption in 
the garnishee law is so plainly to 
enable husbands or other heads of 
families to support the family, as 
‘well as in case of house occupancy 
to meet its expenses, that no reason- 
‘ing can make it plainer.” Pettit v. 
“Muskegon Booming Co., 74 Mich, 214, 
“216, 41 NW 900. 

3. Gunn v. Gudehus, 15 B. Mon. 


“(Ky.) 447. 

f eter v. White, 10 KyL 588. 
‘5° Bell v. Keach, 80 Ky. 42; Gunn 
_Gudehus, 15 _B. Mon. (Ky.) 447; 


v. Laurenz, 13 Kyl ‘971, 14 


cou Adams, 4 SW 36, 


Kyl'228; Carter v. 


9 KyL 91. 

[a] An unmarried woman, 
only persons living with whom are 
a sister and an aunt not dependent 
upon her for support, is not entitled 
to an exemption. Robinson v. Tur- 
ner, 14 KyL 79. 

6. Bell v. Keach, 80 Ky. 42; Scholl 
v. Laure 13 KyL 971, 14 KyL 228; 
Doolin v. Dugan, 12 KyL 749. 

[a] MTlustration. — Where the 
debtor’s daughter supports herself 
by teaching school, and when not 
teaching makes her home with him 
and performs household duties, the 
debtor comes within the statute. 
Doolin v. Dugan, 12 KyL 749. 

[b] Debtor living with his mis- 
tress.—A debtor who has lived with 
a woman twenty years, although not 
married to her, and who still lived 
with her and had by her a minor son, 
is a housekeeper under the exemp- 
tion laws. Bell v. Keach, 80 Ky. 42. 

{c] Debtor living with mother-in- 
law.—A debtor whose wife’s mother 
continues to live with him after his 
wife’s death, as she had before, and 
who is dependent upon him for sup- 
port, is a housekeeper. Scholl v. 
Laurenz, 13 KyL 971, 14 KyL 228. 

7. Seaton v. Marshall, 6 Bush 
(Ky.) 429, 99 AmD 683; Carrington 
yv. Herrin, 4 Bush (Ky.) 624. 

[a] A mere ‘temporary abandon- 
ment of his home and family by a 
man, and his staying at the house of, 
a sister with nothing to show that 
he ceased to recognize the residence 
of his wife and children as his home, 
will not deprive him of the house- 
keeper’s exemption. Carrington | v. 
Herrin, 4 Bush (Ky.) 624. 

[b] A widower with two children 
of tender age whom he provides for, 
but whom he keeps in the care of his 
mother at her house, he himself oc- 
cupying a single room about a mile 
distant as an office and dwelling 
without servants or other family 
than the aforesaid children who 
sometime were with him at his office 
where he lodged and cooked and ate 


the | v. Marshall, 


his meals, is a housekeeper. Seaton 
6 Bush (Ky.) 429, 99 
AmD 6838. 


8. Clark v. Miller, 9 KyL 402. 

9. Crane v. Waggoner, 33 Ind. 83. 

10. Married woman: 

As debtor see supra § 26. 
As entitled to exemption of stock 

in trade see infra § 58. 

As head of family see supra § 32. 
As housekeeper see supra § 36. 

Wife’s separate property see Hus- 
band and Wife [21 Cyc 1161]. 

11. Junker and Hustes, 113 Ind. 
524, 16° NH 197. 

12. Kimmel v. Paronto, 52 Oh. St. 
468, 48 NE 1040. 

13. Memphis, ete, R. 

Adams, 46 Ark. 159. 

14. Shaw v. Foley, 62 Oh. St. 30, 
56 NE 475; Kimmel v. Paronte, 52 
Oh. St. 468, 48 NE 1040. 
aa McNair v. Riesher, 8 Pa: Co. 

Claim in temporary absence of 
husband see infra § 232. 

16. See statutory provisions; and 
Sparks v. Shelnutt, 99 Ga. 629, 25 SE 
853; Johnson v. Little, 90 Ga. 781, 17 
SE 294. 

17. Sparks v. Shelnutt, 99 Ga. 629, 
25 SE 8538; Johnson v. Little, 90 Ga. 
781, 17 SE 294. 

{a] Living with husband.—A mar- 
ried woman, having the care and 
support of dependent daughters, is 
entitled to the benefit of the law 
with respect to her separate prop- 
erty, although she lives. with her 
husband, the husband being physi- 
cally unable to work and support his 
family. Sparks v. Shelnutt, 99 Ga. 
629, 25 SE 853; Johnson v. Little, 90 
Ga. 781, 17 SE 294: 

18. See constitutional provisions. 

19. Allen v. Pearce, 101 Ga. 316, 
28 SE.859, 65 AmSR 306, 39 LRA 710. 

20. Allen v. Pearce, 101 Ga. 316, 
28 SB 859, 65 AmSR 306, 39 LRA 710. 

[a] Sixty-six is “aged.”—Under a 
constitutional provision allowing to 
“every aged and infirm person” a 
right of exemption, a man sixty-six 


Conv: 


32 [25C.J.] 
[§ 40] 8. Surviving Husband, Wife, Chiidren, 
and Next of Kin—a. In General. Statutes fre- 
quently provide that property exempt during the 
lifetime of a debtor shall continue so for the bene- 
fit of his widow and surviving children.*! In some 
states the only exemption continued is the home- 
stead exemption,?? and there is no provision ‘for 
continuing the personal property exemption.** 
Where the exemption is continued in such property 
as would be exempt to the decedent as head of the 
family, property which decedent might have claimed 
as exempt on other grounds is not included.** 
Where the exempt property of the decedent was 
exchanged for other property, the widow and chil- 
dren were held to have acquired the same rights-in 
the property received in exchange ;*° and where the 
exempt property has been sold under attachment, 
the proceeds in court, undistributed at the death of 
the debtor, have been held to pass to the widow and 
children.2® Under a provision that when the debtor 
dies his widow is entitled to the exempt property 
for the use of herself and children of the deceased, 
the widow becomes the trustee for herself and ehil- 
dren as the common beneficiaries,?* and the fund, 
although held in common by the widow and chil- 
dren, is not subject to partition where it appears 
that the widow is still living and the children are 
adult and living apart from her.?® Under such stat- 
utes, in default of children, the widow takes the 
exempt property absolutely.*® 

[§ 41] b. Widow. Where the widow wishes to 
take the benefit of the statute she must claim her 
right to exemption within a reasonable time after 
the death of her husband.*° But as soon as she 
has made her claim her right to property exempt 
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from execution vests by operation of law and is not 
affected by the fact, that the property has not been 
formally set off to her.*1_ Nor is her right to exemp- 
tion under these statutes affected by her owning 
other separate property,®? or by her receiving from 
the estate of the deceased other property as her 
distributive share.®* A widow is entitled to her ex- 
emption even though she had not been a part of her 
husband’s household for some time prior to his 
death where it is shown that he abandoned her.%+ 
But she is not entitled where she had separated her- 
self from her husband without cause.*®° Under some 
statutes the widow’s exemption gives her title to 
the exempt property absolutely °° so that she be- 
comes entitled to it as against the administra- 
tor,** legatees and distributees,** and heirs,®?® as well 
as against ereditors of the deceased.*® In other 
states, and under other statutes, the widow’s title 
to exempt property is a qualified title only, good 
only'as against creditors,#! and not good against 
legatees or distributees.*? And in these jurisdic- 
tions, where the distinction between an absolute and 
qualified title is made, statutes which give an abso- 
lute title as against ereditors and legatees to cer- 
tain specific articles will be construed strictly to 
apply only to the articles named.** In any event, 
therefore, her title to the exempt property is good 
as against a trustee in bankruptey of the de- 
ceased,‘* and it matters not whether her husband 
was solvent or insolvent at the time of his death.4® 
Statutes providing that ‘‘property exempt... 
shall not go to the executor or administrator,’’ show 
that the benefit is intended not only for the widows 
of those dying intestate, but of those dying tes- 
tate;*® and also that the benefit is secured without 


years old is entitled to an exemp-|part of the estate of a deceased per-| (and cases cited); Thompson vy. 
tion from levy and sale, although he/Son where, a constituent of the|Thompson, 51 Ala, 493, 
is a hale and hearty man. Allen v.|family survives,” the surviving 33. Wally v. Wally, 41 Miss. 657; 


Pearce, 101 Ga. 316, 28 SE 859, 65 
homestead 


widow of one who dies leaving no 
is entitled to an allow- 


Coleman v- Brooke, 37 Miss. 71. 


AmSR 306, 39 LRA 710. 
21. See statutory provisions; and: 
D. C.—Howard vy. Howard, 38 App. 
575; 


Ida.—Lemp v. Lemp, 184 P 222. 
Iowa.—In re Smith, 165 Iowa 614, 


146 NW 836. 

Ky.—Myers v. Forsythe, 10 Bush 
394. 

Minn.—Rickert v. Wardell, 142 


Minn. 96, 170 NW 915. s 

Miss.—Hickman v. Ruff, 55 Miss. 
549; Mason v. O’Brien, 42 Miss. 420; 
Wally v. Wally, 41 Miss. 657. 

N. D.—Woods vy. Teeson, 31 N. D. 
610, 154 NW 797; Fore v. Fore, 2 N. 
D. 260, 50 NW 712. 

Pa.—Matter of Wood, 1 Ashm. 314, 

Tex.—Abney v. Pope, 52 Tex. 288; 
Terry v. Terry, 39 Tex. 310. 

Utah.—In re Syndergaard, 31 Utah 
490, 88 P 616. 

Va.—Edgewood Distilling Co. vy. 
Rosser, 116 Va. 624, 82 SE 716. 

Wash.—In re Hamilton, 184 P 337. 

{a] In Tennessee (1) the widow’s 
claim for intestate husband’s exempt 
property is confined to that which 
is on hand as part of his estate at 
the time of his death. Johnson v. 
Henry, 12 Heisk. (Tenn.) 696. (2) 
The exemption which is continued by 
Code § 2288, for the benefit of the 
widow is not restricted to specific ar- 
ticles enumerated in the code, but 
embraces all property which may at 
any time be exempted by statute. 
Merriman vy. Lacefield, 4 Heisk. 209. 

[b] Allowance in lieu of exemp- 
tion.—In Texas under Paschal Dig. 
art 5487, which provides that “the 
property reserved from forced sale 
by the constitution and laws of this 
state, or its value if there be no 
such property, does not form any 


For later cases, developments and changes in the law see cumulative Annotations, 


ance in lieu of such personal prop- 
erty exempt as her husband did not 
leave her at the time of his death. 
Terry v. Terry, 39 Tex. 310. 

22. See Homestead [21 Cyc 562]. 

23. Bruton v.. McRae, 125 N. C. 
206, 34 SE 397; Welch v. Macy, 78 
Nook 240; Johnson y. Cross, 66 N, C. 

24. Perkins vy. Hinckley, 71 Iowa 
499, 82 NW 469. 

[a] Pension money. — Under a 
statute providing that pension money 
is exempt from execution whether 
the pensioner is the head of a family 
or not, and under Code (18738) § 2371, 
providing that a widow shall be en- 
titled to such property only as would 
be exempt in the hands of her hus- 
band “as the head of a family,” the 
money received by the widow from 
the United States government as a 
pension due the deceased person is 
not exempt from the decedent’s debts. 
Perkins vy. Hinckley, 71 Iowa 499, 32 


NW 469. 

25. Sneed vy. Jenkins, 90 Tenn. 
137, 16 SW 64. 

26. Howard v. Howard, 38 App. 


(D. C.) 575; Myers v. Forsythe, 10 
Bush (Ky.) 394. 

- Spencer vy. Barker, 96 Kan. 
360, 149 P 736;;Compton, y, Perkins, 
92 Tenn. 715, 28 SW 66. 

28. Spencer v. Barker, 96 Kan. 
360, 149 P 736. 

29. Compton v. Perkins, 92 Tenn. 
715, 23 SW 66. f 

30. Scullin’s Est., 5 Pa. Co. 188. 

Time of claim by debtor see infra 
§§ 235-240. ; 

31. Grafton v. Smith, 66 Miss. 408, 
6 S 209. 

32. Darden v. Reese, 62 Ala, 311 


34. Grieve’s Est., 165 Pa. 126, 30 
A 727; Balmforth’s Hst.,-13 Pa. Dist. 
222, 30 Pa. Co. 144, 

[a] Reason for rule.—“It was no 
fault of hers that she was not a 
member of his household at his 
death. It was his illegal acts and 
bad faith that excluded her from it. 
In contemplation of law the family 


relation still existed and his domicil. 


was hers. Why, then, should she be 
denied the exemption which the law 
allows to his widow? Surely a re- 
fusal of her claim for it must have 
something more to rest upon than 
his repudiation of his marital vows 
and duties.” Grieve’s Hst., 165 Pa. 
es me 30°-A 727. 

< ye's App., 126, Pai/341,/17 A 
618, 12 AmSR 8738; Odiorne’s App., 54 
Pa. 175, 93.AmD 688; Scullin’s Est., 
5 Pa. Co. 188; Fyock’s Est., 9 LaneL 
Rev (Pa.) 89. 

36. Holliday vy. Holland, 41 Miss. 
528; Whitley v. Stephenson, 38 Miss. 
ibe Fore v. Fore, 2 N. D. 260, 50 NW 
712; Williams v. Hall, 33 Tex. 212, 


87. Holliday vy, Holland, 41 Miss. 


528; Whitley v. Stephenson, 38 Miss. 


113; Williams vy. Hall, 33 "Tex. 2719) 


38. Duncan y. 
(Tenn.) 351. 


39. Fore v, Fore, 2 N. 
mw He N. D. 260, 50 


40. See cases supra note 21. 


Duncan, 2 Swan 


41. Duncan vy. Duncan, 

Choma) abd. ay Smee 
- uncan vy. Du 

(Tetin.). 351 nean, 2 Swan 
Mi uncan v, Duncan 

(Tenn.) 351. pipet pete: 


44, Williams v. Hale, 20 Miss. 56 
45. Williams v. Hale, 20 Miss. 568. 
is ride vy. atson, 
(Tenn.) 232. na See 


) 


Same title, page and note number, 


§§ 41-45) 


regard to the size or solvency of the estate.47 Some 
statutes further limit a widow’s right to exemption 
to the period of her widowhood.!8 

[§ 42] c¢. Children. Under the statutes the 
exemption may be continued in favor of the widow 
only,*® or in favor of the widow and children.®° 
In the latter case, the children of a debtor who dies 
leaving no widow,*! or the children of a debtor 
whose widow subsequently dies, have the full benefit 
of the exemption law. Grandchildren are not en- 
titled as ‘‘children,’’ to their grandfather’s exemp- 
tion,®>? unless they are living with him as members 
of his family at the time of his death.53 The debt- 
or’s stepchildren are within the terms of a statute 
continuing the debtor’s exemption to his surviving 
ehildren,>+ but some statutes expressly provide that 
as between a widowed stepmother and the debtor’s 
own children, the children shall be entitled to their 
father’s exemption as against their stepmother.®® 
Upon the death of the widow there remains nothing 
of her interest in the property to which her second 
husband ean lay claim, as against her children by 
her first husband.6® In some jurisdictions the 
exemption can be enjoyed by the children during 
their minority only,®’? and the creditors are entitled 
to the exempt property upon the marriage or com- 
ing of age of the children.°? In such eases the rights 
of all parties are best conserved by the courts ad- 
ministering the estate through a receiver appointed 
for the purpose,®°® who pays the usufruct from time 
to time to the guardian of the infants, and holds 
the corpus for the benefit of the creditors after 
the termination of the infants’ interests in the 
property.®° Under other statutes the dependence 
and age of the children are immaterial,®! and the 
only facts that need be shown are the family rela- 


47. Pride v. Watson, 7 Heisk. 
(Tenn.) 232. 59. 
48. Carpenter v. Brownlee, 38 
Miss. 200. 


[a] Tlustration.— Under a stat- 
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Rosser, 116 Va. 624,,82 SE 716. 
Edgewood Distilling Co. v. | 260 
Rosser, 116 Va. 624, 82 SE 716. 

60.. Edgewood Distilling Co. v. 
Rosser, 116 Va. 624, 82 SH 716. 


[25 C25 33 


tion and the residence with the testator.°2 It has 
even been held under such statutes that a surviving 
child may claim the right to exemption although her 
father in his lifetime was dependent upon her for 
his support.°? In jurisdictions requiring residence 
of the claimant within the state, the status of the 
surviving children of the deceased debtor is deter- 
mined by their residence at the time of their fa- 
ther’s death.** And if, at that time, the children 
are residents of the state, they will be entitled to 
the exemption.®®> The exemption can be enjoyed by 
the children, however, only so long as they are 
surviving members of the family, and this status is 
lost, and with it the exemption privilege, when 
they have been adopted into the family of an- 
other.®° 

[§ 43] d. Heirs. Under statutes in some states, 
however, the heirs, rather than the children as such, 
succeed to their ancestor’s rights of exemption.®? 
Nor is the right of exemption, which is continued 
to the widow, continued through her by force of 
the exemption statute to her heirs, where they are 
not members of her family,®* although it has been 
held that the exempt personalty descends to the 
heirs free from liability of debt.%9 

[§ 44] e. Guardians of Minors. In some states 
the exemption laws are extended in express terms, 
to guardians of minor children.?° 

[§ 45] f. Surviving Husband. In some states 
the husband’s right to exemption seems to be based 
entirely on provisions of law granting him such 
right as a member of a family,”! as a debtor with 
a family or head of a family,’ or as householder,’? 
Accordingly an exemption of personal property from 
forced sale, while the debtor has a family, does 
not continue in his favor, after the other members 
63. 


Stevenson’s Est., 41 Pa. Co. 


64, Edgewood Distilling Co. v. 
Rosser, 116 Va. 624, 82 SE 716. 
65. Edgewood Distilling Co. v. 


te which provides that property 61. Taylor v. Winnie, 59 Kan. 16,|/ Rosser, 116 Va. 624, 82 SE 716. 
eeennt com execution of a husband|51 P 890, 68 AmSR 339; Filemyr's 66. In re Pillsbury, 175 Cal. 454, 
who dies intestate shall descend in| Est., 17 Pa. Dist. 880; Stevenson’s/166 P 11. : 
like manner as other property de-| Est. 41 Pa. Co. 260. [a] Application. — Right of chil- 


scends to his widow and children [a] 
during widowhood, and afterward to 


all the children alike, the interest 


Where the statute exempts 
the library of a professicral man, 
and it is further provided that the 


dren to exemption of proceeds of 
insurance policy on the death of 
their father does not accrue to them 


and estate of a widow in the prop- 
erty mentioned in the act ceases and 
_ determines upon her subsequent mar- 
riage to another husband, where 
there are no children of the former 


husband. Carpenter v. Brownlee, 38 
Miss. 200. 

Right of selection by widow see 
IMeraA LS cia: 


Widow’s right as affected by hus- 
pand’s waiver see infra § 207. 


49. Loury v. Herbert, 25. Miss. 
101; Vincent vy. Vincent, 1 Heisk. 
(Tenn.) 333. 


50. Wally v. Wally, 41 Miss. 657; 
Fore v. Wore, 2N. D. 260, 50 NW 712. 
51. Taylor v. Winnie, 59 Kan. 16, 
51 P 890, 68 AmSR 339; Whitcomb v. 
Reid, 31 Miss. 567, 66 AmD Pie cra 


52. SEeee any Stringer, 

iv. A.) 33 SW : 4 
mes Mee Glasscock v. Stringer, 
(Tex. Civ. A.) 83 SW 677. 

54. NN ae OE Hager, 124 

73559 140'S : ; 
eee Wilson v. Brinker, (Tex. Civ. 


A) 6 SW 213 (under Rev. St. [1895] 
arts 2037-2041, 2046-4051); Burns v. 
Falls, 23 Tex. Civ. A. 386, 56 SW 576. 

56. Sneed v. Jenkins, 90 Tenn. 137, 
6 SW 64. 
; 57. Cofer v. Scroggins, 98 Ala. 
342, 18 S 115, 39 AmSR 54, Spencer 
v. Barker, 96 Kan. 360, 149 P 736; 
Moore v. Owsley, 37 Tex. 608. 

68. Edgewood Distilling Co. Vv. 


[25 C. J—2] 


widow shall be allowed to keep ab- 
solutely out of the estate for the use 
of herself and children all the per- 
sonal property of the deceased which 
was exempt to him at the time of 
his death, “and if there be no chil- 
dren, then the said articles shall be- 
long to the widow; and if there be 
children and no widow, said articles 
shall belong to such children.” The 
debtor’s only survivor, a son, living 
in another state and more than 
twenty-one years of age, and not 
having been dependent upon him at 
the time of his death, is entitled to 


the possession of his deceased 
father’s law library. Taylor v. Win- 
nie, {59% Kan) (16, 17,7151 P8390, 68 
AmSR 339. 


[b] Tlustration.—Where the de- 
ceased leaves a minor and an adult 
daughter who resides with him, al- 
though not dependent upon him for 
support, the exemption is to be one 
half to the guardian of the minor 
and the other half to the adult 
daughter. Filemyr’s Est., 17 Pa. Dist. 
880. g 

62, Filemyr’s Est., 17 Pa. Dist. 
880: Stevenson's Hst., 41 Pa. Co., 260. 

[a] IWustration. — An exemption 
may be allowed to a child of the 
debtor who is married and during 
the debtor’s life lived with her hus- 
band in her father’s home. Steven- 
son’s Hst., 41 Pa. Co. 260. 


as his heirs as a property right, at 
the time of his death, but is a privi- 
lege to which they are entitled only 
as members of his family, so that if 
at the time the claim is made they 
have ceased to be members of his 
family, having been adopted into an- 
other family, the privilege is lost. 
In re Pillsbury, 175 Cal. 454, 166 P 11. 

67. Hutchinson vy. Stone, (Fla.) 84 
S 151; Carter v. Carter, 20 Fla. 558, 
eon 618; Baker v. State, 17 Fla. 

68. Peters v. Hood, 2 Tex. A, Ciy. 
Casys. S76: 

69. Cameron vy. 
14, 18 SW 422. 

70. Rountree v. Dennard, 59 Ga. 
629, 27 AmR 401. 

[a] In Georgia,—The constitution 
of Georgia in force in 1877 declared 
that “each head, of a family, or 
guardian or trustee of a family of 
minor children, shall be entitled to 
a homestead of realty to the value 
of two thousand dollars, in specie, 
and personal property to the value 
of one thousand dollars, in specie.” 
A guardian of one minor child is as 
much within the provision as the 
guardian of more than one child 
would be. Rountree v. Dennard, 59 
Ga. 629, 6380, 27 AmR 401. 


Morris, 83 Tex. 


71. See supra § 27. 
72. See supra §§ 28-35. 
73. See supra § 36. 
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of the family are dead.“* The debtor’s exemption 
rights after death of his wife are still dependent 
upon his status as head of the family or house- 
holder,”® and are not derived from any statutory 
or constitutional provision granting an exemption 
to a surviving husband, as such.“° However, in 
some statutes, express provision is made for a con- 
tinuance of exemption rights in favor of a surviving 
husband."? 

[§ 46] D. Persons Engaged in Particular Occu- 
pations—1. In General. Exemptions are provided 
in some jurisdictions for the benefit of persons in 
particular employments, trades, or businesses.’® 
When the statute is so restricted a person can claim 
the exemption only when he is engaged in the speci= 
fied occupation.’® Where the statute is not in ex- 
press terms restricted to persons engaged in par- 
ticular occupations but is restricted rather to 
articles and classes of property which are most used 
in certain occupations, the question of whether the 
exemption is restricted to such occupations is one 
dependent upon the legislative intent.° Any im- 
plication to that effect, however, may be negatived 
by express provisions of a later amending or sup- 
plemental statute extending the benefits of the law 
to a larger class of debtors.51 Hven when a statute 
uses general terms, it may appear that the legisla- 
ture intended to confine the benefit of the law to 
particular persons, and if such is the case the inten- 
tion of the legislature must govern.*” 


EXEMPTIONS 


[S$ 45-48 


Time of inquiry as to trade or occupation. The 
time to which the inquiry as to a debtor’s oceupa- 
tion or employment relates, for the purpose of de- 
termining his right to an exemption, is the time 
when the property claimed as exempt was levied 
upon.s? A mere unexecuted intention formed by 
the debtor to adopt another trade or ealling will 
not entitle him to claim the exemptions relating 


_ thereto.®* 


[§ 47] 2. Habitual Occupation or Use.** Some 
statutes qualify their grant of exemption privileges 
to persons ‘‘habitually’’ engaged in certain oceupa- 
tions, or making ‘‘habitual’’ use of the exempted 
articles.8° In the absence of such a requirement it 
has been held that habitual use is not’ necessary.®* 
Under such statutes a person cannot qualify as one 
engaged in the particular occupation, unless he 
shows habitual employment therein, or habitual use 
of the exempted articles.8* Where there is such a 
provision, the implements, to be exempt, need not be 
used exclusively in the business by which the debtor 
habitually earns his living, for the word ‘‘habit- 
ually’’ does not mean exclusively, but customarily.®® 
Nor is the right to the exemption defeated by the 
fact that the debtor derives some revenue from 
other industries.°° One who has merely made a 
start in his business, but with intention to. be en- 
gvaged in it ‘‘habitually,’’ is entitled to his exemp- 
tion.°+ 


[§ 48] 


3. Suspension or Abandonment of Trade 


74, Allen v. Ashburn, 27 Tex. Civ. 
A. 239, 65 SW 465. ‘ 

75. See supra § 34. : 

76. Allen v. Ashburn, 27 Tex, Civ. 
A. 239, 243, 65 SW 45. 

“As to the surviving wife, the 
same right is secured by statute in 


reference to personal property 
exempt to the family. Batts’ Civ. 
Stats. art 2046. But no provision of 


law, either constitutional or statu- 
tory, has been cited, and we have 
found none, securing the same right 
to a surviving husband. There may 
be expressions in the opinion in Cam- 
eron vy. Morris, 83 Tex. 14, 18 SW 
422, tending to support such con- 
tention; but in that case the hus- 
band died first, and therefore his 
rights as a survivor were not in- 
volved.” Alien v. Ashburn, supra. 

77. Lemp v. Lemp, (Ida.) 184 P 
a Fore v. Fore, 2 N. D. 260, 50 NW 
(ala 


78. See statutory provisions; and 
eases infra §§ 47-62. 

Exemption of tools used in several 
trades see infra § 86. 

79. Ga—kKyle v. Montgomery, 73 
Ga. 337. 

Iowa.—Tyler v. Coulthard, 95 Iowa 
705, 64 NW 681, 58 AmSR 452. 

Mass.—Wilson v. Elliot, 7 Gray 69. 

Minn. — Wiidner v. Ferguson, 42 
Minn. 112, 483 NW 794, 18 AmSR 495, 
6 LRA 338. 

Miss.—Whitcomb v. Reid, 31 Miss. 
567, 66 AmD 579. 


Tenn.—Story v. Walker, 11 Lea 
515, 47 AmR 305. 
Wis.—Bevitt yv. Crandall, 19 Wis. 


581. 

80. See cases infra this note. 

[a] Held to exempt any debtor.— 
(1) A statute which simply exempts 
absolutely certain animals or ve- 
hicles, etc., without restriction as to 
persons engaged in any particular 
occupation. Wilhite v. Williams, 41 
Kan. 288, 21 P 256, 183 AmSR 281; 
Tipton v. Pickens, 1 Swan (Tenn.) 25; 
Knapp vy. Bartlett, 23 Wis. 68,.99 AmD 
109. (2) A statute exempting “neces- 
sary household furniture, and work- 
ing toois and team, owned by any 
person being a householder or having 
a family for which he _ provides,” 


exempts the team of any debtor nec- 
essary in his business, as of a physi- 
cian. Wheeler v. Cropsey, How 
Pr (N. Y.) 288. (3) A statute exempt- 
ing to every resident head of a 
family ‘two cows, ten hogs, one 
yoke of oxen and one horse, or mule, 
or in lieu of one yoke of oxen and 
one horse or mule, a span of horses 
or mules, twenty sheep and the wool 
from the same, either in the raw 
material, or manufactured into yarn 
or cloth,” exempts the animals there- 
in specified, regardless of their use 
or of the debtor’s occuption. Young 
v. Bell, 1 Kan. A. 265,40 P 675. (4) A 
mower owned by a person who was 
not a farmer is exempt. Humphrey 
vy. Taylor, 45 Wis. 251, 30 AmR 738. 

{b] Yeamster under statute ex- 
empting “team.”’—A statute declar- 
ing that any resident of the state, 
not the owner of a homestead, might 
hold as exempt ‘mechanical tools, or 
a team and farming utensils,” is not 
to be restricted to mechanics and 
farmers, but extends also to the team 
of a teamster. Burgess v. Everett, 9 
Oh. St. 425. 

{[c] Farmer under statute ex- 
empting farming utensils.—A stat- 
ute exempting “the farming uten- 
sils and implements of husbandry 
of the judgment debtor; also, two 
oxen, or two horses, or two mules, 
and their harness, four cows, one 
cart or wagon,.and food for such 
oxen, horses, cows, or mules, for 
one month,” applies only to farmers, 
and exempts only animals used in 
farming. Robert v. Adams, 38 Cal. 
383, 99 AmD 4138, 

81. State v. Farmer. 21 Mo. 160. 

[a] “Heads of families” supple- 
menting statute exempting “farm- 
ing implements.”—In Missouri a 
statute exempts to each head of a 
family certain animals and imple- 
ments used by farmers, and work- 
ing animals of a certain value. A 
subsequent statute provides that 
“each head of a family, at his elec- 
tion, in lieu of the property men- 
tioned” in the above statute may se- 
lect and hold exempt any other prop- 
erty, real, personal, or mixed, not 


exceeding in value a certain sum.: 


The second statute extends the ex- 
emption to all heads of families, 
and not merely to such as may own 
property exempted by the first stat- 
ute. State v. Farmer, 21 Mo. 160. 
82, Reed v. Neale, 10 Gray (Mass.) 
242; Gibson v. Gibbs, 9 Gray (Mass.) 
62; Wilson v. Elliot, 7 Gray (Mass.) 
69; Smith v. Gibbs, 6 Gray (Mass.) 
298; Burgess -v. Everett, 9 Oh. St. 425. 
“Other persons” see infra § 62. 
83. Ray v. Hayes, 28 La. Ann. 
641; O’Donnell v. Segar, 25 Mich. 
367; Springer v. Lewis, 22 Pa. 191. 
[a] Iustration.—  Debtor’s occu- 
pation at the time of the seizure, not 
afterward, is the test of whether he 
was a farmer and as such entitled 
to the exempt property accorded to 


Hy ewnced Ray v. Hayes, 28 La. Ann. 
84, Kingman State Bank v. Shep- 


herd, 105 Kan. 206, 182 P 653, 

85. Exemption of tools used in 
Several trades see infra § 86. : 

Use of tool as affecting exempt 
character see infra §§ 84, 85. 

86. See statutory provisions. 

87. Perkins v. Wisner, 9 Iowa 320. 

88. In re Schumm, 232 Fed, 414; 
Dove v. Nunan, 62 Cal. 399. 

[a] Teamster.—(1) If he does not 
habitually earn his living as team- 
ster or cartman, etc., he cannot! claim 
the exemption. Dove vy. Nunan, 62 
Cal. 399. (2) A statute exempting 


a droy or truck but conditioning the — 


exemption upon its habitual use by 
its owner in earning his living does 
not exempt the truck where it does 
not appear that the owner habitually 
earns his living by its use. In re 
Schumm, 232 Fed. 414. : 

89. Stanton v. French, 91 Cal. 274, 
27 P 657, 25 AmSR 174, 

90. Stanton vy. French, 91 Cal, 274, 
27 P 657, 25 AmSR 174, 

91. Bevan v. Hayden, 13 Iowa 122, 

{a] Intention to use team habit- 
ually.—‘“If a person abandons one 
employment and procures a team or 
a part of a team, intending to com- 
plete it for the purpose of using the 
Same in good faith to earn for him- 
self a livelihood, that is such an 
habitual use of the team in contem- 
plation of the statute, as to exempt 


For later cases, developments and changes in the law see cumulative Annotations, 


\ 


same title, page and note number, 


§§ 48-50] 


or Occupation.°? A debtor loses his right to claim 
an exemption as one who is engaged in a particular 
occupation if he permanently abandons such oeccu- 
It is otherwise, however, if he merely 
suspends his trade or occupation intending to return 
to it when he has the opportunity,®* although it has 


pation.%8 


been held that such a suspension 


panied by a retention of the implements or stock 
in trade for use when the trade is resumed.®® 
that where the debtor is selling his implements and 
stock in trade and the intention to resume is evi- 
. dently an intention to resume with a new stock the 
debtor is not entitled to exemption in the old imple- 
A temporary suspen- 
sion of trade in order to move it from one location 
to another is not evidence of abandonment of the 
business so as to remove the appliances used therein 
from the protection of the exemption statute.%” 
person does not forfeit his right to exemptions as a 
member of a trade because, while seeking in good 
faith an opportunity to engage therein, he accepts 
some other employment to earn a living for himself 


ments and stock in trade. 


the same from levy, whether the 
party claiming the benefit of the 
exemption law has had an oppor- 
tunity of using the property much 
or little. He must make a beginning; 
and if his new character as team- 
ster is shown, the property which he 
honestly intends to use in that ca- 
pacity to earn for himself a living, 
should be as effectually shielded 
from levy and sale, during that 
period, as if he had used it for a 
whole year.” Bevan v. Hayden, 13 
Towa 122, 125. 

92. Exemption of tools used in 
several trades see infra § 86. 

93. Cal.—Howell v. Boyd, 2 Cal. 
A. 486, 84 P 315. 

Conn.—Atwood v. De Forest, 19 
Conn, 513. z 

La.—Lambeth v. Milton, 2 Rob. 81. 

Mich.—Betz v. Brenner, 106 Mich. 
87, 63 NW 970; Miller v. Miller, 97 
Mich. 151, 56 NW 348; Wood v. Bres- 
nahan, 63 Mich. 614, 30 NW 206. _ 

Minn.—Cable v. Hoolihan, 98 Minn. 
143, 107 NW 967, 116 AmSR 348. 

Mo.—Davis v. Wood, 7 Mo. 162. 


N. H.—wNorris v. Hoitt, 18 N. H. 
196. 
Tex.—Cooper v. Pierce, 74 Tex. 


526, 12 SW 211; Willis v. Morris, 66 
Tex. 628, 1 SW 799, 59 AmR 634; An- 
thony v. Hardin, (Civ. A.) 175 SW 
857; McCord-Collins Co. v. Lazarus, 
(Civ. A.) 50 SW 1048. 

Wis. — Spence v. 99 
Wis. 676, 75 NW 950. 

Que.—Stephens v. Toback, 26 Que. 
Super. 41. 

[a] Tllustrations.—(1) A person 
who has given up farming cannot 
claim as exempt a team or other ar- 
ticles exempted to farmers. Miller 
vy. Miller, 97 Mich. 151, 56 NW 348. 
(2) A person who has permanently 
ceased to work with his tools. and 
has engaged in a mercantile business 
cannot claim exemptions as a me- 
chanic. Willis v. Morris, 66 Tex. 628, 
1 Sw 799, 59 AmR 634. (3) Under a 
statute providing that “all books, 
maps, plats and other papers, kept 
or used by any person for the pur- 
pose of making abstracts of title to 
land,” shall be exempt from seizure 
or sale on execution, the books or 
papers should be kept or used for 
the purpose specified, and a set of 
abstract books and papers are not 
exempt where the owner absconded 
before they were seized on attach- 
ment, without any intention Ofeve= 
turning and using them again. 
‘Spencer v. Rambusch, 99 Wis. 676, 
75 NW 950. (4) Where a statute 
exempts tools, apparatus, and books 
belonging to any trade or profession, 
the library of a professional man 1S 
not exempt after he has permanently 
abandoned his profession. Cooper v. 


Rambusch, 


EXEMPTIONS 


and family.’ 


each case.® 
must be accom- 


So 


A 


Pierce,’ 74 Teéx. (526, 12°Sw2tls ~@) 
Where a butcher abandons his trade 
and leases the tools to a third per- 
son for two years, with the right on 
the part of the lessee to purchase 
them at any time, within one year 
from the date of the lease, it is an 
abandonment of his trade, rendering 
such tools subject to execution. Cable 
v. Hoolihan, 98 Minn. 143, 107 NW 
967, 116 AmSR 348. (6) Where one 
who conducts a moving picture show 
does not show for two or three 
weeks, but then opens up for two 
or three nights to some_ prospec- 
tive purchaser, and then closes and 
abandons the business, the ap- 
pliances are subject to execution. 
Anthony v. Hardin, (Tex. Civ. -A.) 
175 SW 857. (7) A person cannot 
hold a daguerreotype apparatus ex- 
empt where he has given up his oc- 
cupation as a photographer, and is 
using the instrument to teach an- 
other the art of using it, with a view 
to selling it to him. Norris v. Hoitt, 


1S N. Hy 96: 

94, Cal.—Forsyth v. Bower, 54 
Cai. 639. 

Iowa.—Pease v. Price, 101 Iowa 


57, 69 NW 1120; Hickman v. Cruise, 
72 Iowa 528, 34 NW 3816, 2 AmSR 256. 

Kan.—Miller v. Weeks, 46 Kan. 
307, 26 P 694. } 

Mass.—Caswell v. Keith, 12 Gray 
351i, 

Mich.—Harris v. Haynes, 30 Mich. 
140. 

N. H.—Jaquith v. Scott, 63 N. H. 
5, 56 AmR 476. 

Or.—Childers v. Brown, 81 Or. 1, 
158 P 166, AnnCas1918D 170. 

Pa.—S€pringer v. Lewis, 22 Pa. 191. 

Wash.—State v. McNeill, 58 Wash. 
47, 107 P 1028, 187 AmSR 1038, 

[a] Mlustrations.—(1) One who 
has failed in the hardware and tin- 
ning business, and made an assign- 
ment, reserving certain tinner’s tools 
and machines as exempt, is entitled 
to retain them as exempt, notwith- 
standing he does little or nothing in 
the business for four months after- 
ward, in the absence of any showing 
that he has gone into other business, 
on relinquishing his former occupa- 
tion. Harris v. Haynes, 30 Mich, 140. 
(2) Where a man has for years made 
farming his principal occupation, and 
intends to do so again in the near fu- 
ture, the mere fact that he may not 
be so engaged, and his team, wagon, 
and harness not be used, in farming 
when levied upon in attachment does 
not. deprive him of his exemption 
right as a farmer. State v. McNeill, 
58 Wash. 47, 107 P 1028, 137 AmSR 
1038. (3) Where a farmer is tem- 
porarily residing in town and seeks 
other employment while there and 
even offers a part of his farming im- 
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Abandonment is shown by acts eyi- 
dencing an intention to abandon,?® as where the 
debtor conceives the design of absconding,2 or 
changes from one trade to another,? and is a ques- 
tion of fact to be determined on the evidence in 
The length of time which has elapsed 
since a4 temporary suspension of one’s ealling is an 
element to be considered in determining whether it 
has been abandoned. 

[§ 49] 4. Unlawful Trade or Occupation. Stat- 
utes exempting property to enable a person to earry 
on his trade cr business are not to be construed ag 
exempting property kept or used by a person in ear- 
rying on an unlawful trade or business.® 
must be a lawful one,® and it must be lawful at the 
time the exemption is claimed.?’ A trade which, 
when established, is carried on within the law, but 
which later is carried on in violation of law, and 
is unlawful at the time exemption is claimed, is not 
within the protection of the statute.® 

[§ 50] 5. Clerks. Where the statute confers exemp- 
tions upon persons specifically described as clerks,® 


The trade 


plements for sale, he is still entitled 


to exemption as a farmer. Pease 
v...Price, 101° Iowa 57, 69 NW 
1120. 

95. Hettinger v. Wells, 161 Wis. 
640, 155 NW 126. 

96. Hettinger v. Wells, 161 Wis. 
640, 155 NW 126, 

97. Campbell v. Honaker, (Tex. 


Civ. A.) 166 SW 74. 

98. Van Lue vy. Wahrlich-Cornett 
Co., 12 Cal. A. 749, 108 P 717. 

99. Cable v. Hoolihan, 98 Minn. 
143, 107 NW 967, 116 AmSR 348, 

1. Davis v. Wood, 7 Mo. 162. 
Poor Wright v. Hollingshead, 23 Ont. 


[a] IlMustration.—A bdker’s wagon 
sold by the execution debtor a few 
days after he had abandoned the 
occupation of baker and entered upon 
the occupation of laundryman is not 


exempt. Wright v. Hollingshead, 23 
OnitsA. 1. 
3. Cable v. Hoolihan, 98 Minn. 


143, 107 NW 967, 116 AmSR 348. 

Questions of law and fact in ex- 
eo suits generally see infra 
§ 3 

4 Van Lue v. Wahrlich-Cornett 
Co.5012 Cal. A. 749, 108¢P W117. 

, 9. McCarthy v. Payne, 141 Mich. 
571, 104 NW 981, 1183 AmSR 548; 
Walsch v. Call, 32 Wis. 159. 

fa] Unlicensed saloon.—A person 
engaged in keeping a saloon for the 
sale of intoxicating liquors, with- 
out having procured the license re- 
quired by law, is not entitled to an 
exemption in any purt of his stock 
in trade, under a statute exempting 
generally “the tools and implements, 
or stock in trade, of any mechanic, 
miner, or other person, used and kept 
for the purpose of carrying on his 
trade,” not exceeding @ certain value. 
Walsch v. Call, 32 Wis. 159. 

6. Harris v. Todd, (Tex. Civ. A.) 
158 SW 1189. 

[a] . Mlustration—Runninge a pool 
parlor or hall is not unlawful and 
implements used in conducting the 
business are exempt. Harris v. Todd, 
(Tex. Civ. A.) 158 SW 1189. 

7. McCarthy v. Payne, 141 Mich. 
571, 104 NW 981, 113 AmSR 548. 

8. McCarthy v. Payne, 141 Mich. 
571, 104 NW 981, 1183 AmSR 548. 

{a] Tllustration.—Where one of a 
firm having a_ saloon license buys 
out his partner and carries on the 
business without obtaining a new 
license as required by law, his busi- 
ness is unlawful, so that he may not 
claim a business exemption. Mc- 
Carthy v. Payne, 141 Mich. 571, 104 
NW 981, 113 AmSR 548, 

9: See statutory provisions. 

Exemption of clerks under stat- 
ates mentioning laborers see infra 
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an independent contractor is not included ’° nor one 
employed upon a salary and commissions to sell 
goods.!! 

[§ 51] 6. ‘‘Employees’’ or ‘‘Wage Earners.’’ 
The term ‘‘employee’’ which is used in some stat- 
utes 12 is a broader term than ‘‘laborer,’’+* and 
includes superintendents,!* salesmen,’® ete. ‘Some 
statutes provide for exemption of wages of a ‘‘wage 
earner,’’1° and one is a wage earner under the 
statute whose/ services require physical or manual 
labor whether skilled or unskilled. 

[§ 52] 7. ‘‘Farmers’’ and ‘‘Persons Engaged 
in Agriculture.’’ Where the statute exempts the 
property of ‘‘farmers’’ or of persons ‘‘engaged in 
agriculture,’’ 8 the term ‘‘farmer’’ includes anyone 
who earns his living by farming,’® even though he 
is temporarily not engaged in that occupation,*® nor 
need he devote his time exclusively to such oceupa- 
tion.24 A farmer does not change his status by 
the fact of his farm being judicially sold,?* espe- 
cially where he continues to farm the premises for 
the purchaser.”* 

A person is ‘‘engaged in agriculture’’ when he 
derives the support of himself and family, in whole 
or in part, from the tillage of the fields. He must 
cultivate something more than a garden, although 


EXEMPTIONS 


[§§ 50-53 


it may be much less than a farm.** : 

Laborers engaged in raising a crop are given 
exemption rights in some states,?> but only those 
who are not heads of families are entitled under the 
terms of the statute granting the exemption.?° 

[§ 53] 8. ‘‘Laborers.’’ 27 It may be laid down 
as a geheral rule-that statutes giving to ‘‘laborers’’ 
or a ‘‘laboring man or woman”’’ the right to claim 
wages or other property as exempt *%-are to be con- 
strued as having reference to such persons only as 
perform manual or menial services, and such as are 
responsible for no independent action, but do a 
day’s work or a stated job under the direction of a 
superior.2® In some of the cases a distinction is 
made between a laborer and an artisan depending 
on the amount of skill required in the work as re- 
lated to the physical effort. Where a little physical 
effort is required and great skill, the workman is an 
artisan but not a laborer within the meaning of the 
statute.8° The mere fact that an employee’s wages 
are payable monthly, weekly, or even daily, or that 
they are subject to deduction for loss of time, does 
not make him a ‘‘day laborer’’ or ‘‘laborer’’ within 
the meaning of the exemption laws.*! Within this 
definition are painters,®? car repairers,?* stable- 


10. Brierre v. Creditors, 43 La. 
Ann. 4238, 9 S 640. 

[a] Sales agents.—It was held 
that a person engaged under a con- 
tract to make sales of goods dealt 
in by a firm in a particular state, 
under an agreement by which he was 
to receive one half of the profits and 
bear one half of the losses of the 
business done, is not a “clerk’’ with- 
in the meaning of a statute exempt- 
ing the salaries of clerks. Brierre v. 
Creditors, 43 La. Ann. 423, 9 S 640. 

11. Weems v. Delta Moss Co., 33 
La. Ann. 973. ve 

12. See statutory provisions. 

13.. Exemptions to laborers see 
infra § 53. ; 

14. Moore v. Heaney, 14 Md. 558. 

[a] Builders’ percentage basis.— 
A person who agrees for the con- 
sideration of a certain per cent on 
the entire amount of cost of a build- 
ing, to erect, superintend, and other- 
wise direct the erection of the build- 
ing, is an employee within the mean- 
ing of a statute exempting “the 
wages or hire of a laborer, or other 
employee in the hands of the em- 
ployers.” Moore v Heaney, 14 Md. 
558 


15. Wilmer v. Mann, 121 Md, 239, 
88 A 222. 

16. Sheehan v. Union 
Eten Co., 172 Til. A. 528. 

17. Sheehan vy. Union 
eterno, L211, JA. 528) 

[a] A clerk in an auditor’s office 
is a wage earner under the statute. 
Sheehan y. Union Stockyard, etc., 
Gowniive. Ti A. 528, 

18. See statutory provisions; and 
eases infra this section. 

19. Pease v. Price, 101 Towa: 57, 
69 NW 1120; Hickman vy. Cruise, 72 
Iowa 528, 34 NW 316, 2 AmSR 256; 
O’Donnell v. Segar, 25 Mich. 367. 

20. Pease v. Price, 101 Iowa 57, 
69 NW 1120; O’Donnell v. Segar, 25 
Mich, 367. 

[a] Removal from farm to farm. 
—One who is actually engaged in 
farming up to the time of his mov- 
ing does not lose his right of exemp- 
tion to a team, dependent upon his 
occupation as a farmer, while mov- 
ing from one farm in the state to an- 
other to resume the same occupi:- 
fore O’Donnell v. Segar, 25 Mich 

[b] Temporary suspension. — A 
debtor can claim his exemption 7s a 
farmer under the Iowa statute, al- 


Stockyard, 


Stockyard, 


though he has temporarily stopped 
farming and is living in town and 
has sought other employment there, 
and although he has offered to sell 
some of his farming implements, if 
he intends to resume farming. Pease 
v. Price, 101 Iowa 57, 69 NW 1120. 
Temporary abandonment of par- 


ticular occupation generally see 
supra § 48. 
21. McCue v. Tunstead, 65 Cal. 


506, 4 P 510; Garrett v. Patchin, £9 
Vt. 248, 70 AmD 414; Hebert v. Ron- 
deau, 14 Que. Pr. 1. 

22. Bilodeau y. Jalbert, 17 Que. 
eos 

23. Bilodeau v. Jalbert, 17 Que. 
ioe, PASM z 

24. Oh-—Dulgar v. Hartmeyer, 6 
Oh. Dec. (Reprint) 763, 8 AmbLRec 
15, 4 CineLBul 540. 

Pa.—Springer v. Lewis, 22 Pa. 191. 
Pie Tite eae v. Lovell, 7 

Wash.—State v. McNeill, 58 Wash. 
47,107. P 1028; 13% Ams 1038: 

Can.—Gendron v. Morisset, 14 Rev 
Leg 632. : 

[a] Tailor engaged in orxiculture 
during farming season.—The plain- 
tiff was a tailor by trade, but he gave 
up this trade temporarily ind moved 
to property consisting of a tavern 
house and about forty acres 92f land; 
he there kept a tavern acd boarding 
house, but also farmed part of the 
land, letting out the rest on shares, 
and raised the usual variety of crops. 
After the farming season was over 
he again engaged in his trade as a 
tailor. Under these circumstances he 
is entitled to the benefit of the 
aap Springer yv. Lewis, 22 PREZ zis 

{b] Gardening not agriculture.—- 
Plaintiff lived on and cultivated as 
a garden a one-acre lot in a town, 
raising thereon cabbages, potatoes, 
roasting ears, ete. In addition 10 
this he was a butcher by trade, anda 
day laborer. Under a statute ex- 
empting five head of sheep in the 
hands of the hend of a family ‘en- 
gaged in agriculture,” he claimed as 
exempt sheep whieh he had bought 
for the purpose of butchering. He 
was not engagsed in agriculture, and 
was not entitled to the benefit of the 


statute. Simons v. Lovell, 7 Heisk. 
(Tenn.) 510. 
25. Prince v. Nance, 7 S. G 351. 


26. Prince v. Nance, 7 S, C. 351. 
27. “Other laborers” see infra § 62. 


Heick. | 


28. See statutory provisions. 
29. Ga.—Oliver v. Macon Hard- 
ware Co., 98 Ga. 249, 25 SE 4038, 58 


AmSR 3800; Cohen vy, Aldrich, 5 Ga. 
Ay 20 OsO2 15) LOE): 

La.—Cole v. Grant, 144 La. 916, 81 
S 398. 

Minn.—jWildner v. Ferguson, 42 
Minn. 112, 48 NW 794, 18 AmSR 495, 
6 LRA 338. 

Nebr.—Henderson vy. Nott, 36 Nebr. 
154, 54 NW 87, 38 AmSR 720. 

, N. Y.—Wakefield vy. Fargo, 90 N. Y. 

13. 

Or.—Johnston y. Barrills, 27 Or. 
251, 41 P 656, 50°-AmSR 717. : 

Va.—Farinholt v. Luckhard, 90 Va. 
936, 21 SW 817, 44 AmSR 958. 

Wis.—Lang v. Simmons, 64 Wis. 
525, 25 NW 650. 

Eng.—Riley v. Warden, 2 Exch. 59, 
154 Reprint 405. 

Earnings exempt as wages see 
infra §§ 1038-107. 

Preference of iaborers’ claims in 
bankruptcy see Bankruptcy § 552. 

30. Estalotte v. Clements, 8 La. A. 
(Orleans) 227. 

[a] Printer—‘“But even as an 
an original proposition we would not 
be inclined to hold that a_ skilled 
typesetter, or printer, is a laborer, 
except in the broad sense which in- 
cludes all who gain their livelihood 
by personal effort of any kind. Print- 
ing is universally recognized to be 
an art, which is to say, an occupa-' 
tion requiring above all things skill 
in the workmanship, as the very 


term itself implies. One who fol- 
lows such an _ occupation is an ar- 
tisan, not a laborer. His services 


are valued not by the physical effort 
involved, but by reason of his fa- 
miliarity with the.art and by his 
readiness and dexterity in execution. 
These enable him, by an effort com- 
paratively slight, to accomplish re-.. 
sults wholly unobtainable by others 
though equally anxious and physi- 
cally better qualified perhaps, to per- 
form them, but lacking in the skill 
requisite thereto.” Estalotte v. 
Clements, 8 La. A. (Orleans) 227, 228. 

Eernings entitled to exemption as 
wages see infra §§ 103-107. 

31., Briscoe v. Montgomery, 93 Ga. 
602, 20 SE.40, 44 AmSR 192: Miller 
v. Dugas, 77 Ga. 386, 4 AmSR 90, 
cid Moore v. McCown, 64 Ga, 
. 83. Cole v. Grant, 144 La, 916, 81 
S 398. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 53] 


men,** locomotive engineers,?> night watchmen,°?¢ 
pullman car porters,*7 mail carriers,’ even though 
they use their own horses and vehicles,?” and own- 
ers and drivers of oil wagons.4° But by the weight 
of authority the term does not include persons per- 
forming services other than manual labor.‘! 
and salesmen.who act independently and go about 
selling goods on salary or commission,?? commercial 
travelers,** railroad conductors,44 photographers,‘ 
draughtsmen,*® civil engineers,*” officers of corpora- 
tions,#* professional men,‘? lottery proprietors,°° 
factors, and brokers®! are not laborers within the 


exemption laws. 
School teacher. 


to the contrary.°® 


Clerks, bookkeepers, and stenographers. Whether 
clerks, bookkeepers, stenographers, ete., in stores 
and offices are to be regarded as laborers within the 
meaning of laws exempting wages due to laborers, 
is not clear, and the decisions on thé question are 
In some jurisdictions persons engaged 


eonflicting.>* 


84. Krebs v. Nicholson, 118 Iowa 
134, 91 NW 923, 96 AmSR 370. 

[a] MTliustration.—One whose only 
occupation was in having the entire 
care of a stallion moved from stand 
to stand for breeding purposes has 
been held a laborer, within the mean- 
ing of the exemption laws. Krebs v. 
Nicholson, 118 Iowa 1384, 91 NW 923, 
96 AmSR 370. 

85. Sanner vy. Shivers, 76 Ga. 335. 

36. McAdams v. Ellis, 5 Ga. A. 
262, 62 SE 1001. 

{a] MTilustration.—A person whose 
duties consisted mainly in walking 
about the premises and _ keeping 
tramps away and seeing that fire did 
not break out, but without authority 
to arrest any one, is a laborer, so as 
to exempt his wages. McAdams v. 
Bllis, 5 Ga. A. 262, 62 SE 1001. 

37. Freiberg v. Newman, 2 La. A. 
(Orleans) 402. 

28. Farinholt v. Luckhard, 90 Va. 
936, 21 SE 817, 44 AmSR 953. 

69. Farinholt v. Luckhard, 90 Va. 
936, 21 SE 817, 44 AmSR_ 953. 


40, Consolidated Tank-Line Co. v. 


Hunt, 83 Iowa 6, 48 NW 1057, 32 
AmSR 285, 12 LRA 476. 

[a] Zilustration.—The term “other 
laborer” in a statute providing that 
a debtor being the head of a family 
might hold as exempt certain prop- 
erty, including a horse and _ team, 
wagon, or other vehicle, “by the use 
of which the debtor, if a physician, 
public officer, farmer, teamster, or 
other laborer, habitually earns his 
living,” includes a person who is the 
head of a family, and who earns his 
living by selling oil at retail from a 
wagon, which is driven sometimes by 
himself and sometimes by his minor 
son, and it makes no difference that 
he also scmetimes makes small sales 
of oil from his storeroom. Consoli- 
dated Tank-Line Co. v. Hunt, 83 Iowa 
6, 48 NW 1057, 32 AmSR 285, 12 LRA 

41. Kyle v. Montgomery, 73 Ga. 
337. 

42. Epps v. Eppes, 17 Ill. A. 196; 
Weems v. Delta Moss Co., 33 La. 
Ann. 973; Wildner v. Ferguson, 42 
Minn. 112, 43 NW 794, 18 AmSR 495, 
6 LRA 338. 

[a] MWlustration.—The term “Jabor- 
ing man’ in a _ statute exempting 
wages does not embrace an agent 
employed on a weekly salary to sell 
goods by sample, and driving about 
for that purpose with his own horse 
and buggy. Wildner v. Ferguson, 42 
Minn. 112.43 NW 794, 18. AmSR 495, 
‘6 LRA 338. 

43. Briscoe v. Montgomery, 93 Ga. 
602, 20 SE 40, 44 AmSR 192: Jones v. 
Avery, 50 Mich. 326, 15 NW 494, 

[a] Illustration. — A commercial 
traveler, employed to sell goods for 


While it has been held that a 
school teacher is not a laborer *? there is authority 


EXEMPTIONS 


Agents 


of his service.°§ 
Contractors. 


trol of the other 
Overseers and 


his employer, is not a “day laborer” 
within the meaning of a Statute ex- 
empting wages, although employed 
and paid by the day. Briscoe v. 
Montgomery, 93 Ga. 602, 20 SH 40, 
44 AmSR 192. 

44. Miller v. Dugas, 77 Ga. 386, 4 
AmSR 90; Robinson v. McWilliams- 
Rankin Co., 6 Ga. A. 208, 64 SH 717. 

45. Mathewson v. Shewmake, 15 
Ga. A. 706, 84 SE 174. 

{a] Tliustration.—A photographer 
employed by a newspaper to take 
pictures in company with and under 
the direction of a reporter is not a 
laborer under the _ statute, even 
though in the discharge of his duties 
he may do some amount of manual 
labor in carrying his camera, and al- 
though when not engaged in taking 
pictures he is employed in repair 
work on all of the cameras used by 
the employees of the newspaper. 
Mathewson v. Shewmake, 15 Ga, A. 
706, 84 SE 174. 

46. Leinau v. Albright, 10 Pa. Co. 
171, 28 WklyNC 165. 

47. McPherson vy. Stroup, 100 Ga. 
228, 28 SE 157. 


48. South, etc., Alabama R. Co. v. 
Falkner, 49 Ala. 115. 

49. Weymouth vy. Sanborn, 43 N. 
H. 171, 80 AmD 144. 

50. Fugita v. Motoshige, 22 
Hawaii 136. 

51. Hamberger v. Marcus, 157 Pa. 


U38) LITA GS 8t AISI ig: 

52. Schwacke v. Langton, 12 Phila. 
(Pa.) 402. 

53. Hightower v. Slaton, 54 Ga. 
108, 21 AmR 273 (dictum that a 
sehool teacher is a laborer). 

54. See cases infra notes 55-58. 

55. Epps v. Epps, 17 Ill. A. 196; 
Wildner v. Ferguson, 42 Minn. 112, 
43 NW 794, 18 AmSR 495, 6 LRA 338 
[cit Wakefield v. Fargo, 90 N. Y. 
213]. See Wakefield v. Fargo, 90 N. 
Y. 213 (which holds that a statute 
making stockholders liable for debts 


of the corporation and for wages to} 


laborers has reference only to em- 
ployees performing manual labor, and 
does not include an employee of a 
corporation who keeps the account 
of receipts and disbursements and, 
in the absence of the superintendent, 
has charge and control of the busi- 
ness). 

56. Briscoe v. Montgomery, 93 Ga. 
602, 20 SE 40, 44 AmSR 192; Lamar 
vy. Chisholm, 77 Ga. 306; Claghorn v. 
Saussy, 51 Ga. 576; Butler v. Clark, 
46 Ga. 466; Williams v. Link, 64 
Miss. 641, 1 S 907. 

57, Abrahams v. Anderson, 80 Ga. 
570, 5 SE 778, 12 AmSR 274; Cohen 
yv. Aldrich, 5 Ga. A. 256, 62 SE 1015. 

[a] TDiustration.—A stenographer 
to the assistant manager of a corpo- 
ration, who receives letters by dic- 


[25C. J.) 37 


in these occupations are not regarded as laborers.55 
Other courts, while considering such statutes as 
applying only to employees engaged in doing manual 
labor, have construed this term more broadly, and 
have held that bookkeepers and clerks in stores and 
offices could be regarded as performing manual la- 
bor, so as to bring them within the spirit and intent 
of the statute,®® holding even that a bookkeeper who 
also performs the services of a stenographer and 
private secretary is a laborer within the statute ;>7 
while the same courts, in other decisions, have held 
that a clerk in a mercantile establishment is, pri- 
marily, not a laborer, but that whether or not, in a 
particular case, he is so, depends upon the character 


The term ‘‘laborers’’ does not ap- 
ply to contractors who do no manual work them- 
selves but merely furnish the labor and services of 
others, or who perform work, under a contract, 
independently and not under the direction and con- 


party.®? 


superintendents. It has been held 


tation and transcribes it, preserves 
office records, addresses, and mails 
letters, and performs generally the 
duties of amanuensis in the office, 
whose salary is payable semimonthly, 
and whose term of service is not 
fixed, is a laborer, whose wages are 
exempt from garnishment. Cohen v. 
Aldrich, 5 Ga. A. 256, 62 SE 1015. 

58. Oliver v. Macon Hardware Co., 
98 Ga, 249, 25 SE 403, 58 AmSR 300. 

[a] Status based on facts in each 
case.—‘“‘Primarily, a clerk in a mer- 
cantile establishment is not-.a ‘la- 
borer,’ in the sense in which that 
word is used in section 1974 of the 
code, even though the proper dis- 
charge of his duties may include the 
performance of some amount of 
manual labor. If the contract of em- 
ployment contemplated that the 
clerk’s services were to. consist 
mainly of work requiring mental 
skill, or business capacity, and in- 
volving the exercise of his intel- 
lectual faculties, rather than work 
the doing of which properly would 
depend upon a mere physical power 
to perform ordinary manual labor, he 
would not be a ‘laborer.’ If, on the 
other hand, the work which the con- 
tract required the clerk to do was, 
in the main, to he the performance 
of such labor as that last above in- 
dicated, he would be a ‘laborer.’ In 
any given case, the question whether 
or not a clerk is entitled, as a labor- 
er, to enforce a summary lien against 
the property of his employer, must 
be determined with reference to its 
own particular facts and circum- 
stances.”’ Oliver v. Macon Hardware 
cee 98 Ga. 249, 25 SH 408, 58 AmSR 
v 


59. Ga.—Tatum v. Zachry, 86 Ga. 
5738, 12 SH 940. 

Iowa.—Root v. Gay, 64 Iowa 399, 
20 NW 489. 

Miss.—Heard v. Crum, 73 Miss, 157, 
18.S 934, 55 AmSR 520. 

Nebr.—Fox v. McClay, 48 Nebr. 
820, 67 NW 888; Henderson v. Nott, 
36 Nebr. 154, 54 NW 87, 38 AmSR 


720. 
Or.—Johnston v. Barrills, 27 Or. 
49 Pa. 147; 


Zbl 4 OP 656;) 50. Ams Ry Tide 
Pa.—Smith v. Brooke, 

Heebner v. Chave, 5 Pa. 115; Wilson 

vy. Gibson, 10 Pa. Co. 191. 


Wis.—Lang v. Simmons, 64 Wis. 
525, 25 NW 650. P 
Eng.—Riley v. Warden, 2 Exch. 


59, 154 Reprint 405. 

[a] Brick manufacturer.—A _ per- 
son who agrees with another to 
manufacture brick for him at a cer- 
tain price per thousand, hires the 
laborers and pays them their wages, 
keeps the machinery in repair, feeds 
the team furnished by the other 
party, and furnishes the oil for the 


38 [25C.J.] 


that the term ‘‘laborer’’ does not include overseers 
and superintendents,®’ although a distinction has 
been made * between overseers of plantations, paid 
by the day, who not only direct the operations of 
the hands employed, but labor with them,°? and 
superintendents or heads of departments who re- 
ceive monthly salaries and do no manual labor.** 
Mere employment and supervision of other labor- 
ers by a person who is himself employed to perform 
manual labor, and who does himself perform such 
labor, does not deprive him of the character of a 
laborer.®* 

[§ 54] 9. ‘‘Mechanics.’’ The term ‘‘mechanic’’ 
as employed in an exemption statute is to be liber- 
ally construed,® as including those who work with 
tools, machines, or instruments,°® whether master 
mechanics or journeymen.®? A mechanic need not 
be employed as a journeyman to entitle him to the 
exemption.®°* One may be a mechanic, although’ he 
engages incidentally in other work,® or although he 
has only recently become a mechanie and has no 
great amount of skill.7° By what seems to be the 
better opinion, the term ‘‘mechanic’’ does not in- 


entire department 


machinery, is a contractor and not a 
factory, 


laborer in the common acceptation of 
the term, and is not within either 


EXEMPTIONS 


employing and discharging o 
the hands who work under him, to|his 


clude persons engaged in professions,"? such as sur- 
geons or dentists,’* or abstracters of title,’® al- 
though the tools used in particular professions have 
been held to be properly exempt as ‘‘mechanical 
tools.’?** The term ‘‘mechanics’’ does not include 
persons engaged in the liberal arts and similar oeeu- 
pations,’® such as photographers ‘® or architects’ 
draughtsmen.’7 Capitalists and owners of machin- 
ery and factories are not mechanies.‘* But a per- 
son who himself works with tools and with his own 
hands is a mechanic within the meaning of the 
exemption laws, notwithstanding he owns and super- 
intends the factory in which he works, and also 
employs others to work in it.7 That one is both 
a mechanic and a manufacturer does not prevent 
him from claiming his exemption as a mechanic.®° 
[§ 55] 10. ‘‘Peddlers.’’ In some states there 
are statutes exempting the team or other property 
of a peddler.8!. A mere delivery service for an- 
other’s business does not constitute the person who 
makes the deliveries a peddler within the meaning 
of the statute,** but mere odd jobs for hire, done by 
one who habitually earns his living by peddling, will 


lumber for others by the use of a 
portable sawmill and who is aided by 
wife and son is a mechanic. 


of an extensive 


[§§ 53-55 


the words, or spirit of a statute ex- 
emplting laborers’ wages. Henderson 
v. Nott, 36 Nebr. 154, 54 NW 87, 38 
AmSR 720. 

[b] Builder.—A person who con- 
tracts to build a house for a cer- 
tain sum, and who employs laborers 
to work under him, is not a laborer 
so as to render the contract price 
exempt under a statute exempting 
“the wages of every laborer.” “He 
was a contractor, and the sum agreed 
to be paid was the price of his con- 
tract, not wages” within the mean- 
ing of the statute. Heard v. Crum, 
73 Miss. 157, 18 S 984, 55 AmSR 520. 

[c] Shoemaker.—One who makes 
a pair of boots upon the written or- 
der of a customer is an independent 
contractor, and not within a statute 
exempting laborers’ wages. Fox v. 
McClay, 48 Nebr. 820, 67 NW 888. 

{d] Blacksmith.—Debts due to a 


blacksmith from customers for work’ 


done by him in carrying on an in- 
dependent business for himself as 
the proprietor of a blacksmith shop 
are not exempt from process of gar- 
nishment, under a statute exempting 
the daily, weekly, or monthly wages 
of a journeyman mechanic or day 
laborer. Tatum v. Zachry, 86 Ga. 
573, 12 SE 940. 

[e] Master carpenter.—A carpen- 
ter who employs others to labor for 
him on work which he has contract- 
ed to do, and who merely supervises 
their work, is not a laborer. Smith 
v. Brooke,:49 Pa. 147. 

Proprietor of threshing ma- 
chine, hay press, etc.—A person who 
Owns or hires a machine for thresh- 
ing or pressing hay, etc., and goes 
from place to place operating it 
wherever he can find employment, is 
a contractor, and not a farm laborer. 
Wilson v. Gibson, 10 Pa. Co. 191. 

[g] Givery-stable keeper. — The 
keeper of a livery stable, doing no 
manual labor himself, but merely 
hiring out teams and furnishing 
drivers, does not come within a stat- 
ute for the benefit of “laborers.” But 
a person who is engaged in the livery 
business is a laborer within a stat- 
ute exempting a team by which a 
laborer habitually earns his living, 
if he himself uses a team and there- 
by habitually earns his living. Root 
v. Gay, 64 Iowa 399, 20 NW 429. 


337. c 
[a] Department head on monthly 
salary.—A “boss” or director of an 


60. Kyle v. Montgomery, 73 Ga. 


the number of one hundred and fifty, 
who receives a monthly salary of one 
hundred dollars, although payable at 
the end of every two weeks, and who 
is not required to do manual labor, 
but is expected, from his skill and 
intellectual fitness, to direct the 
work of the operatives under him, 
is not to be regarded as a journey- 
man mechanic or day laborer, within 
the meaning of the statute which 
exempts from garnishment the daily, 


weekly, or monthly wages of such 
Bpecuy. Kyle v. Montgomery, \73 
a. 


Mets Kyle v. Montgomery, 73 Ga. 
62. Caraker v. Matthews, 25 Ga. 
63. Kyle v. Montgomery, 73 Ga. 


64, Pennsylvania Coal Co. vy. Cos- 
tello, 33 Pa. 241. 

[a] Miner in charge of mine 
chamber.—A miner who is employed 
to work in a coal mine at getting 
out coal, at a certain price per ton, 
and who himself works, is a laborer 
within the meaning of a statute ex- 
empting wages, although he also 
has charge of a chamber in the mine, 
and employs other laborers to work 
with him and under him, and pays 
them a certain price per day. Penn- 
veers Coal To. v. Costello, 33 Pa. 


65. Baker v. Maxwell, 183 Iowa 
1192, 168 NW 160, 2 ALR 814. 

“Mechanic” defined see Mechanic 
[26 Cye 1609]. 

66. Cal.—In re Robb, 99 Cal. 202, 
33 P 890, 37: AmSR 48, 

lowa.—Smith vy. Osburn, 53 Iowa 
yee 5) Aa 

iss.—Whitcomb v. Reid, 3 iss. 
eae dt AmD 579. ven 
orto Rico.—Laguna vy. uinones, 
23 AY ace 358° : ie 

S. C.—Parkerson v. Wi htman, 35 
So Oy sbeeoGe: . 

Tenn.—White vy. 
Tenn. 191, 16 SW 116 

[a] A barber is within statute ex- 
empting tools and implements of 
mechanic or artisan. Laguna y. Quin- 
ones, 23 Porto Rico 358, 

[b] A house and sign painter is a 
mechanic, within a statute exempt- 
Ing Wages. Waite v. Franciola, 90 
Tenn, 191, 16 SW 116. 

[ec] A printer may be a mechanic. 
Pee v. Osburn, 53 Iowa 474, 5 NW 


81. 
[d] Sawmill owner.—One sawing 


Franciola, 90 


Baker v. Maxwell, 183 Iowa 1192, 168 
NW 160, 2 ALR 814. 

Mechanics’ tools see infra §§ 78-87. 

67. Parkerson v, Wightman, 35 S. 
(GE OS aNES 

68 In re Robb, 99 Cal. 202, 33 P 
890, 37 AmSR 48, : 

69, Willis v. Morris, 66 Tex. 628, 
1 SW 799, 59 AmR 634, 

[a] Traveling as a salesman, in 
the interest of a factory, does not 
deprive one of his character as a 
mechanic, where he travels only a 
part of the time, and the rest of the 
time works in the factory with tools 


and with his own hands. Willis v. 
Morris, 66 Tex. 628, 1 SW 799, 59 
AmR 634. 


70. Miller v. Weeks, 46 Kan. 307, 
26 P 694; Bliss v. Vedder, 34 Kan. 
BT, (CP 2599). Sib eA cone 
‘ [a] Mlustrations.— (1) A person 
who owns and uses printing tools 
and implements, and is in fact en- 
gaged in the printing business, is 
entitled to claim such tools and im- 
plements as exempt, although he has 
previously been engaged in another 
business, and is not a practical print- 
er. Bliss vy. Vedder, 34 Kan. 57, 7 
P 599, 55 AmR 287. (2) °A person 
who in fact works as a tinner is al- 
lowed his tinner’s tools, although he 
has previously been a hardware mer- 
chant, and has just begun business 
as a tinner, and is not skilled in all 
branches of the work. Miller v. 
Weeks, 46 Kan. 307, 26 P 694, 


71. Whitcomb y. Reid, 31 Miss. 
567, 66 AmD 579. 
72. Whitcomb v. Reid, 31 Miss. : 


567, 66 AmD 579; Demers y. O’Con- 
Ae 10 Que. Super. 371, 7 Que. Super. 

73. Tyler v. Coulthard, 95 Iowa 
705, 64 NW 681, 58 AmSR 452. 

74. See infra § 78. 

75. See cases infra notes 76, 77. 

76. Story v. Walker, 11 ‘Lea 
(Tenn.) 515, 47 AmR 305. 

77. Leinau v. Albright, 10 Pa. Co. 
171, 28 WklyNC 165. 

78. Parkerson v. Wightman, 35 S. 
Srl eews 

79. Willis v. Morris, 66 Tex. 628, 
1 SW 799, 59 AmR 634, \ 
en Séeley v. Gwillim, 40 Conn. 


81. Stanton v. French, 83 Cal. 194, 
23 Pr S55. 


82. Stanton v. French, 83 Cal. 194, 


23 P 355, 
[a] Bread delivery for a bakery. 
—A husband who is simply engaged 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number. 
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§§ 55-58] 
not deprive the peddler of his exemption rights. 

[§ 56] 11. Persons Engaged in Business or Oc- 
cupation.** By some statutes exemptions are con- 
ferred with reference to the debtor’s ‘“business,’’ 
“‘trade or business,’’ or ‘‘oecupation.’’ 8° These ex- 
pressions are broader in their meaning than 
“‘trade’’8° and denote any employment or occu- 
pation in which a person is engaged to procure a 
living.67 The term is even used to include work in 
which a debtor is engaged, incidental or supple- 
mental to his principal trade.s8 But it has been 
held, contrary to the weight of authority, that the 
business of a contractor is not an ‘‘occupation’’ 
within the meaning of the statute.8® A married 
woman may be entitled to an exemption of this 
character, although her husband may be entitled to 
claim exemptions as the head of the family.%° 

[§ 57] 12. Persons Engaged in Profession. 
In some states there are statutes applying in ex- 
press terms to lawyers, physicians, ete:,9? and, in the 
absence of statutory requirement, it is not necessary 
that the lawyer or physician should also be head of 
a family to entitle him to the exemption privilege 
under such a statute.°* It is, however, necessary that 
he should have a knowledge of his profession to 
some extent, although no particular degree of skill 


in delivering bread to the customers 91. 

of his wife, and in collecting and re- Tools or 
ceiving the proceeds of sales, the | infra §§ 78-87. 
bread and business being owned by 92. 


e EXEMPTIONS 


Library exempt see infra § 89. 
implements exempt sev 


See statutory provisions. 
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[25C.J5.] 39 
is required in the practice of it.°* Under a statute 
giving exemptions to lawyers, a lawyer who com- 
bines the practice of his profession with other busi- 
ness is still entitled to his exemption as a law- 
yer.°> The term ‘‘profession’’ has also been broad- 
ly construed to include any occupation or employ- 
ment not mechanical or agricultural, or the like, 
to which one devotes himself. It has been held, 
however, that the business of a contractor is not a 
‘‘profession’’ within the meaning of a statute 
exempting tools and implements. It has been held 
that an undertaker is not a professional man.98 

[§ 58] 13. Persons Engaged in Trade.®® By 
some courts the word ‘‘trade’’ as used in statutes 
exempting the property of persons engaged in 
trade is restricted to mechanical pursuits.: Other 
courts, However, construe the term in a broader 
sense as equivalent to occupation, employment, or 
business.2, The term has been variously construed 
to include a butcher,’ a baker,‘ a carpenter,® a black- 
smith,® a saddle and harness maker,’ an insurance 
agent,® a boarding house keeper,® a person whose 
business is the running of a threshing machine,!® 
one who owns and operates a moving picture show,1! 
or a photographer ;? but as to the last there is con- 


1. Davidson v. Hannon, 67 Conn. 
| 312) 34 A 1050, 52 AmSR 282, 34 LRA 
718; Enscoe v. Dunn, 44 Conn. 93, 26 
AmR 430; Seeley v. Gwillim, 40 


the wife, is not a peddler within the 
meaning of a statute exempting 
property of a peddler by which he 
habitually earns a living. Stanton v. 
French, 83 Cal. 194, 23 P 355. 

83. Stanton v. French, 91 Cal. 274, 
20 P 657, 25-AmSR 174. 

Peddlers generally see 
and Peddlers [21 Cyc 364]. 

84. Stock in trade exempt 
infra § 101. J 

Tools or implements exempt see 
infra §§ 78-87. =F 

85. See statutory provisions, 

86. See infra § 58. 

87. Goddard v. Chaffee, 2 Allen 
(Mass.) 395, 79 AmD 796; Wood v. 
Bresnahan, 63 Mich. 614, 30 NW 206; 
Richards v. Hubbard, 59 N. H. 158, 
47 AmR 188; Parshley v. Green, 58 
NB 271: nes 

‘{a] A musician. — A musician 
making his living for the most part 
by playing in a band can claim his 
musical instrument as exempt under 
a statute exempting the implements 
of a debtor necessary for carrying 
on his “trade or business.” Goddard 
vy. Chaffee, 2 Allen (Mass.) 395, 79 
AmD 796. i ; 

[b] A manufacturer is entitled to 
an exemption as one engaged in an 
“occupation” within the meaning of 
the statute. Wood v. Bresnahan, 63 
Mich. 614, 30 NW 206. 

{[c] A physician is a person e€n- 
gaged in an “occupation” within the 
meaning of the statute. Richards v. 
Hubbard, 59 N. H. 158, 47 AmR 188. 

88. Parshley v. Green, 58 N. H. 


Hawkers 


see 


2CL. ‘ 
[a] Cutting wood and timber may | 


be an “occupation” of one who is a 
shoemaker Bey trade, within the 
meaning of the statute, and a sled 
and wagon used in drawing the tim- 
ber to market may be exempt as 
tools of the debtor’s trade or occupa- 
tion. Parshley v. Green, 58 N. H. 20. 

89. In re Whetmore, 29 F. Cas. 
No. 17,508, Deady 585. 

90. Scott v. Mills, 7 Colo. A. 155, 
42 P 1021. See Martin v. Bond, 14 
Colo. 466, 24 P 326 (holding that a 
married woman merchant may be 
included in an exemption of mer- 
chants, mechanics, ‘or shopkeepers). 

Bxemptions to head of family see 

ra §§ 28-35. 
eetiod woman as entitled to ex- 
emptions generally see supra § 37, 


98. Taylor v. Winnie, 59 Kan. 16, 
51 P 890, 68 AmSR 339. 

94. Sutton v. Facey, 1 Mich, 248. 

[a] Knowledge of profession.— 
Under a statute which provides for 
an exemption of a horse, with surgi- 
cal instruments, etc., to every prac- 
ticing physician, a charge to the 
jury that the question to be con- 
sidered had reference to the business 
in which the physician was engaged 
rather than the skill with which he 
exercised his business is misleading, 
in that it allows the jury to infer 
that if claimant was occupied in the 
business of practicing medicine, he 
was within the exemption law, 
whether he had any knowledge of the 
business or not. Sutton v. Facey, 1 
Mich, 243. 

95. Equitable L. Assur. Soc. v. 
Goode, 101 Iowa 160, 70 NW 113, 638 
AmSR 378, 35 LRA 690. 

{a] Law practice and real estate. 
—Under a statute exempting from 
execution the instruments and books 
of a lawyer, a person who has been 
admitted to practice and who earns 
his living in part by legal work for 
others in his office, by drawing legal 
papers, giving legal advice, ete. is 
entitled to claim his law books and 
office furniture as exempt, although 
he combines other business with his 
law business, as. real estate, loans, 
insurance, etc., and although he does 
not advertise himself as a lawyer, 
and does not appear in court. Wqui- 
table L. Assur. Soc. v. Goode, 101 
Iowa 160, 70 NW 1138, 63 AmSR 378, 
85 LRA 690. : 

96. Betz v. Maier, 12 Tex. Civ. A. 
219, 338 SW 710. ' 

[a] Insurance agent.— An insur- 
ance agent is entitled to the benefit 
of a statute exempting “all tools, 
apparatus, and books belonging to 
any trade or profession.” Although 
the statute used both terms, “trade” 
and “profession,” the court was of 
opinion that either term embraced 
such an occupation. Betz v. Maier, 
19° Tex.) Civ. A. 219, 33 Sw 710. 

97, In re Whetmore, 29 F. Cas. 
No. 17,508, Deady 585. Z 

98. O’Reilly v. Erlanger, 108 App. 
Div. 318, 95 NYS 760. 

99. Stock in trade 
infra § 101. 

Tools or implements exempt sce 
infra §§ 78-87. 


exempt see 


Conn. 106; Atwood vy. De Forest, 19 
Conn. 518; Wallace v. Bartlett, 108 
Naa 52; Richie v. McCauley, 4 Pa. 

2. U. S—May v. Sloan, 101 U. S.' 
231, 25 L. ed. 797; U. S. v. The Eliza, 


@” Cranch® 113,53 -Lii\ ed: 2865" 2ie 
Nymph, 18 °F. Cas... No. 10,388,° 1 
Sumn. 516. 

Kan.—In re Pinkney, 47 Kan. 89, 


Pht led Sales br (kt 

La.—Farmers, etc., Bank v. Frank- 
lin, ‘1 La. ‘Ann, 393. 

Miss.—Whitcomb v. Reid, 31 Miss. 
567, 66 AmD 579. 

Tex.—Willis v. Morris, 66 Tex. 628, 
1 SW 799, 59 AmR 684;: Campbell v. 
Honaker, (Civ. A.) 166 SW 74; Betz 
Ms ele 12 Tex. Civ.*A. 219, 38 SW 

Eng.—Chartered Mercantile Bank 
v. Wilson, 3 Ex. D. 108. 

Que.—Demers v. O’Connor, 10 Que. 
Super. 371, 7 Que. Super. 216; Boily 
v. Guillot, 9 Que. Pr. 336. 

“The word ‘trade’ is often and, - 
indeed, generally used in a broader 
sense, as equivalent to occupation, 
employment, or business, whether 
manual or mercantile. Whenever any 
occupation, employment, or business 
is carried on for the purpose of profit, 
or gain, or a livelihood, not in the 
liberal arts or in the learned profes- 


sions, it is constantly called a 
trade.” Per Judge Story, in The 
Nymph, 18 F. Cas. No. 10,388, 1 


Sumn. 516, 517. 

8. Hoyt vi Pullman; 51 "Ok. -7417, 
152 P 386, LRA1916B 1288 [overr so 
far as in conflict Edgin v. Bell-Way- 
land Co., (Okl.) 149 P 1145, LRA 
1915B 916]; Hammond v. McFarland, 
(Tex, Civ. A.) 161 SW 47. 

4. In re Peterson, 95 Fed. 417, 2 
AmBankrR 630 (construing Califor- 
nia statute). 

5. See Atwood v. De Forest, 19 
Conn. 518. 

6. See Atwood v. De Forest, 19 


Conn, 513: 
7 Nichols v. Porter, 7 Tex. Civ. 
A. 302, 26 SW 859. 


8. Betz v. Maier, 12 Tex. Civ. A. 
219,33 ‘SW 710. 
9. Boily v. Guillot, 9 Que. Pr. 336. 


10. Jackman v. Lambertson, 71 
Kan: 138, 80 P 55. 
11. Campbell_v. Honaker, (Tex. 


Civ. A.) 166 SW 74. 
12, Davidson v. Hannon, 67 Conn, 


40 [250.J.] 


trary authority.1> On the other hand, the term has 
been held not to include a contractor,‘* or a manu- 
facturer who is not a mere mechanic,’® or a team- 
ster or carrier,!® or a warehouseman,? or a high 
constable.1® 
Merchants. By some courts a merchant is held 
to be a tradesman,’® by others a contrary view 1s 
taken.2° But the fact that one who is engaged in 
a trade within the statute, himself sells the product 
of his industry does not make him any the less 
entitled to his exemption so far as it relates to his 
trade,21 while on the other hand, it will not be 
extended to implements used by him in the sale of 
the goods which he has made.?? This distinction 
is maintained even though he makes very few 
articles, and buys most of the articles sold in his 
shop.?? : 
Professions. The term ‘‘trade’’ has been con- 
strued not to include the learned professions,** such 
as that of physicians and surgeons,” or dentists.?® 
[§ 59] 14. Persons in Military or Naval Serv- 
ice. In some states exemptions are given to persons 
in the military service of the state.** Under these 
statutes, persons mustered into the military service 
of the United States are not within the statute,”§ 
even though the military force is raised to protect 
the frontier of the state,?® and in response to a 
requisition by the federal government to the gov- 
ernor of the state.2° A person in the naval service 


312, 34 A 1050, 52 AmSR 282, 34 LRA 
71 


EXEMPTIONS 


Okl.—Edgin v. Bell-Wayland Co., 
49 P 1145, LRAI915F 916. 


[$§ 58-61 


is not entitled to the benefit of the statute exempt- - 


ing the property of ‘‘soldiers in actual military 
service,’’ $4 

[§ 60] 15. ‘‘Seamen.’’ Seamen are protected 
by a federal statute, exempting their wages and 
property.°? It has been held in some of the state 
courts that the statute does not apply to seamen 
operating on coastwise vessels, otherwise than be- 
tween the Atlantic and Pacific coasts.2? Federal 
courts, however, have held that a seaman’s wages 
are exempt, whether he is engaged in the coasting 
trade or not.°4 In other jurisdictions it has been 
held that a seaman in the coasting trade is entitled 
to an exemption in his wages provided he was 
shipped by a shipping commissioner,®® but not other- 
wise. A fisherman is not a seaman within the 
meaning of the statute,?7 but an employee on an 
interstate ferryboat may be.*8 Similar protection to 
seamen is given in England,?® and in Canada.?*° 

[§ 61] 16. ‘‘Teamsters’’ and ‘‘Truckmen.’’ A 
‘‘teamster,’’ within the meaning of a _ statute 
exempting the horses and wagon by which a team- 
ster habitually earns his living, is a person who is 
engaged with his own team in the business of haul- 
ing freight for other persons for a consideration, 
and who habitually earns his living thereby. Every 
one who drives a team is not necessarily a teamster 
in the sense of the statute. He must be engaged in 
that business.*4 To claim the benefits of these stat- 


ently of any statute seamen’s wages, 
whether earned in the coastwise 


8. ‘ 
[a] Photographer. — “We think 
that to such vocations as those of 
carpenter, blacksmith, silversmith, 


printer, book binder, spectacle-maker, 
which have been recognized and de- 
clared by this court to be trades—so 
clearly as not to require the state- 
ment of any reason or explanation 
why—there is no reason why the 
vocation of a photographer, carried 
on as it was by Peters, as stated in 
the finding, should not be added. 
Certainly he was not a manufacturer, 
as that word has been defined by 
this court. If his business, carried 
on in any possible way, could be 
held to be a trade, we think it should 
be so held upon the facts before us. 
He depended, in the conduct of his 
craft, upon the labor of his hands. 
It does not appear, nor, taking ju- 
dicial notice of matters in the realm 
of common observation and knowl- 
edge, are we led to think, that he 
required for his. work either a lib- 
eral or an extensive education.” 
Davidson v. Hannon, 67 Conn. 312, 
ale 34 A 1050, 52 AmSR 282, 34 LRA 

8. 

18. Story v. Walker, 11 
(Tenn.) 515, 47 AmR 305. 

14. In re Wetmore, 29 F. Cas. No. 
17,508, Deady 585. 

15. Seeley v. Gwillim, 40 Conn. 
106; Atwood v. De Forest, 19 Conn, 
513; Richie v. McCauley, 4 Pa, 471. 

16. Enscoe v. Dunn, 44 Conn. 93, 
26 AmR 430. 

17. In re Parker, 18 F. Cas. No. 
10,724, 5 Sawy. 58, 
ke Bussiere v. Faucher, 14 L. C. 


19. Harrison v. Mitchell, 13 La. 
Ann. 260; Farmers, etc., Bank vy. 
Franklin, 1 La, Ann. 393; Cunning- 
ham v. Bructson, 101 Wis. 3878, 77 
NW 740. 

20. Me.—Files v. Stevens, 84 Me. 
84, 24 A 584, 30 AmSR 333. 
Mass.—Desmond v. Young, 173 
Mass. 90, 53 NE 151; Wallace v. Bart- 
lett, 108 Mass. 52; Reed v. Neale, 10 
Gray 242; Gibson v. Gibbs, 9 Gray 
62; Wilson yv. Elliot, 7 Gray 69. 
es times v. Bryne, 2 Minn. 


Lea 


Pa.—Long v. Wilson, 15 Pa. Co. 68. 

Tex.—McCord-Collins Co. v, Laz- 
arus, (Civ. A.) 50 SW 1048. 

[a] Grocer is a vendor or mer- 
chant, and not entitled as a trades- 
mae. Wallace v. Bartlett, 108 Mass. 


210, Hoyt. Vaneuliman,. od, Oklowalia. 
152 P 386, LRA1916B 1288; Ham- 
mond v. McFarland, (Tex. Civ. A.) 
161 SW 47. 

[a] Butcher who slaughters and 
sells—One who conducts a butcher 
shop and who slaughters animals 
and sells the meat is engaged, to the 
extent of the slaughtering, in a trade 
within the meaning of the statute. 
Hoyt v. Pullman, 51 Okl. 717, 152 P 
386, LRA1916B 1288 [overr so far as 
in conflict Edgin v. Bell-Wayland Co., 
(Okl.) 149 P 1145, LRA19i5F 916]; 
Hammond y. McFarland, (Tex. Civ. 
A.) 161 SW 47. 

22. Hammond v. McFarland, (Tex. 
Civ. A.) 161 SW 47. 

23. Hammond y. McFarland, (Tex. 
Civ. A.) 161 SW 47. 

24. Demers v. O’Connor, 10 Que. 
Super. 371, 7 Que. Super. 216. See 
cases infra notes 25, 26. 

25. Pierce vy. Gray, 7 Gray (Mass.) 
67; Demers v. O’Connor, 10 Que. 
Super. 371, 7 Que. Super. 216. 


26. Whitcomb v. Reid, 31 Miss. 
567, 66 AmD 579. 
27. See statutory provisions. 


28. eee v. Ussery, 25 Tex. 


Highsmith v. Ussery, 25 Tex. 
. Highsmith v. 
Suppl. 96, 

- Abrahams y. Bartlet, 18 


Ussery, 25 Tex. 
Iowa 


See statutory provisions, 

33. Ayer v. Brown, 77 Me. 195; 
White v. Dunn, 134 Mass. 271; Eddy 
v. O’Hara, 132 Mass. 56. Contra 
Ornstein v. Pittsburgh SS. Co., 209 
Ill. A. 202 (applying the act of March 
4, 1915 to seamen on Great Lakes). 

34. The Amelia, 183 Fed. 899; Mec- 
Carty v. New Bedford Steam-Pro- 
peller City, 4 Fed. 818 (decision not 
based on the Statute above referred 


to, but on the ground that independ- | 


| commodities 


trade or otherwise, were not subject 
to garnishment at the instance of a 
creditor in an action at law). 

35. Byrne v. Kaleiki, 22 Hawaii 
160; Schnack y. Clark. 21 Hawaii 661. 

36. Byrne v. Kaleiki, 22 Hawaii 
160; Schnack v. Clark, 21 Hawaii 661. 

87. Telles v. Lynde, 47 Fed. $12. 
She Hitchcock v. St. Louis, 48 Fed. 

39. Merchant Shippng Act 1854 
(17 & 18 Vict. ec 104 § 233). 

40. Swinehammer y. Sawler, 27 N. 


S. 448; Hynes v. Feehan, 4 New- 
foundl. 750. 
41. In re Parker, 18 F. Cas. No: 


10,724, 5 Sawy. 58; Dove v. Nunan, 
62 Cal. 399; Brusie v. Griffith, 34 Cal. 
302, 91 AmD 695; Edgecomb v. His 
Creditors, 19 Nev. 149, 7 P 533; Elder 
v. Williams, 16 Nev. 416. 

[a] Coal dealers.—A statute ex- 
empting the horses of a teamster by 
which he habitually earns his living 
does not apply to persons who are 
engaged in business as coal dealers, 
and use a team in hauling coal and 
wood for their coal yard to the 
places where they retailed it, and 
also used it in hauling coal and other 
for other people for 
hire, expending the receipts there- 
from in their support. Dove v. Nunan, 
62 Cal. 399. 

[b] Contractor not a “carter.7— 
A statute exempting the horses of a 
carter does not operate to exempt 
horses owned by a contractor. Mc- 
ae sea v. Pelletier, 24 Que. Super. 


{[c] Dealer in gas fixtures not a 
“carter.”—A statute exempting the 
horse of a carter or coachman does 
not exempt the horse of a dealer in 
gas fixtures, although he uses the 
horse in carrying fixtures to houses 
where he installs them. Rousseau 
v. Nadeau, 10 Que. Pr. 351. : 

{d] Livery stable keepers.—A liv- 
ery stable keeper, although he may 
drive his own team in carrying per- 
sons about, is not a teamster with- 
in the meaning of the exemption 
laws. Edgecomb. v. His Creditors, 19 
Nev. 149, 7 P 538. 

[e] Warehousemen. — A ware- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 


a 


| 


. 
; 


§§ 61-62] 

utes a claimant must himself be a teamster.*? It is 
not sufficient that he furnishes the capital to start 
another in the teaming business.** He himself 
need not, however, necessarily drive, nor need he be 
engaged in the business continually.44 A teamster 
may do hauling or team work outside the state with- 
out forfeiting his rights under the exemption law.* 

A married woman who owns a truck which her 
husband drives and by which she actually earns a 
living may be entitled to an exemption as a truck- 
man.*¢ ; 

[§ 62] 17. ‘‘Other Persons,’’ ‘‘Other Labor- 
ers,’’ ‘‘Other Tradesman,’’ Etc. The words ‘‘other 
person,’’ ‘‘other laborer,’’ ete., in a statute exempt- 
ing property of any person engaged in specified oe- 
cupations, ‘‘or other person,’’ etc.,47 do not neces- 
sarily include all persons not specially enumerated. 
They include such persons only as are within the 
spirit and general intent of the statute,*® so that 
where one subdivision of an exemption statute re- 
fers specifically to persons in a particular occupa- 
tion, they will not be included under the term ‘‘other 


houseman, although he employs|32 AmSR 285, 12 


EXEMPTIONS 


[25C.5.] 41 


person,’’ contained in another subdivision of the 
same statute.4® And, under the general rules of 
statutory construction,°® they are generally re- 
stricted to persons of the same kind as those 
enumerated.®! Although the words ‘‘other labor- 
er,’’ if taken alone, would refer to those only who 
are engaged in physical labor,®? the term may be 
enlarged to include those engaged in mental labor, 
and will be, if the classes of persons enumerated, 
in connection with which the term is used, in- 
elude those who are engaged in mental labor.®? 
While the scope of the term ‘‘other person’’ or 
‘‘other laborer’’ or ‘‘other tradesman’’ is generally 
determined by the enumeration of classes specifically 
referred to, it may be-still further restricted by 
other provisions in the statute. And where the 
intention of the legislature, disclosed by other 
parts of the same statute or by other statutes, is 
obviously not to restrict the operation of the words 
‘‘other person’’ to persons of the same kind as 
those enumerated, the court will not construe the 
statute as having that effect.® 


LRA 476; Root v.|Co. 97. 


“Other tradesmen” must be 


teams in hauling wheat to and from 
his warehouse, is not a teamster. In 
re Parker, 18 F. Cas. No. 10,724, 5 


Sawy. 58. 

et a eee: use of team see supra 

47, 

“Teamster or other laborer’ see 
infra § 62. 

42. Brusie v. Griffith, 34 Cal. 302, 
91 AmD 695. 

43. Brusie v. Griffith, 34 Cal. 302, 
91 AmD 695. , 

{a] Dlustration.—A person who is 


a clerk in a store and has purchased 
horses with a view to giving em- 
ployment to his son by whom ex- 
clusively the team was habitually 
used for hauling freight for the pro- 
prietors of the store and other per- 
sons is not a teamster. Brusie v. 
Griffith, 34 Cal. 302, 91 AmD 695. 

44, Consolidated Tank-Line Co. v. 
Hunt, 83 Iowa 6, 48 NW 1057, 32 
AmSR 285, 12 LRA 476; Elder v. Wil- 
liams, 16 Nev. 416. 


45. Whicher v. Long, 11 Iowa _ 48. 


46. Kaiser v. Pua, 23 Hawaii 584. 
47. See statutory provisions. 
48. Guptil v. McFee, 9 Kan. 30; 


Hillyer v. Remore, 42 Minn. 254, 44 
NW 116; Prosser v. Hartley, 35 Minn. 
340, 29 NW 156; McAbe v. Thompson, 
' 97 Minn. 134, 6 NW 479; Grimes v. 

Bryne, 2 Minn. 89. 

{a] “Mechanic, miner, or other 
person.”—A statute in Minnesota de- 
clares that “the tools and instru- 
ments of any mechanic, minor 
[miner], or other person, used and 
kept for the purpose of carrying on 
his trade or business; and, in addi- 
tion thereto, stock in trade not ex- 
ceeding four hundred dollars in 
value,” shall be exempt. This pro- 
vision is intended to comprehend a 
elass of citizens who earn their 
livelihood by the use of tools and 
instruments, in whole or in part, and 
not to include all persons indiffer- 
ently who may own tools or a stock 
in trade, and the term “other per- 
son,” therefore, does not apply to a 


merchant so as to exempt his stock 
2 Minn. 


in trade. Grimes v. Bryne, 

‘49. Bevitt v. Crandall, 19 Wis. 
581. 4 

[a] Farmers— The term other 


person” does not include a judgment 
debtor who is a farmer, where farm- 
ers’ tools and implements are e€X- 
empted by another subdivision of 
the same statute. Bevitt v. Crandall, 


19 Wis. 581. 

50. See Statutes [36 Cye 1118 et 
seal: Dove v. Nunan, 62 Cal. 399; 
Brusie v. Griffith, 34 Cal. 302, 91 
AmD 695; Consolidated Tank-Line 


Co. v. Hunt, 83 Iowa 6, 48 NW 1057, 


Gay, 64 Iowa 399, 20 NW 489; Edge- 
ae v. His Creditors, 19 Nev. 149, 7 
P 533. ’ 
[a] “Peddler, teamster, or other 
laborer.’—In a statute which ex- 
empted two horses and their har- 
ness and one cart or wagon, by the 
use of which “a cartman, huckster, 
peddler, teamster, or other laborer” 
habitually earned his living, the term 
“other laborer’ is limited to other 
laborers ejusden generis with those 
named, and the statute, therefore, 
does not apply to a livery stable 
keeper, although he constantly drives 
his own team in carrying people 
about. Edgecomb v. His Creditors, 
19 Nev. 149, 7 P 533. j 
[b] Yeamster or “other laborer.” 
—(1) The words “other laborer,” in 
a statute exempting a horse and 
wagon by which a teamster or other 
laborer habitually earns his living, 
mean one who labors by and with 
the aid of a team. Brusie v. Griffith, 
34 Cal. 302, 91 AmD 695. (2) A per- 
son who owns an oil tank wagon and 
earns his living by selling oil there- 
from at retail is a “teamster” with- 
in the meaning of a statute exempt- 
ing a horse and vehicle by the use 
of which a debtor, “if a physician, 


public officer, farmer, teamster or 
other laborer, habitually earns his 
living.” Consolidated Tank-Line Co. 


v. Hunt, 83 Iowa 6, 48 NW _ 1057, 32 
AmSR 285, 12 LRA 476. (3) Where 
the statute exempted the team by the 
use of which a debtor, being “a 
physician . . . _teamster, or other 
laborer,” habitually earned his living, 
the team of a person engaged in the 
livery business is exempt, if he uses 
it, and thereby habitually earns his 
living. Root v. Gay, 64 Iowa 399, 20 
Nw 489. (4) A retired farmer, who 
occasionally _made business trips 
with his automobile, and performed 
some small gratuitous service for 
others and used it in going to the 
market for merchandise required for 
the family, was not a “teamster or 
other laborer,’ within Code § 4008, 
and the automobile was not exempt 
property, which his widow was en- 


titled to. In re McClellan, (lowa) 
174 NW 691. 
52. See supra § 53. 


53. Lames v. Armstrong, 162 Iowa 
327, 144 NW 1, 49 LRANS 691, Ann 
Cas1916B 511. : 

[a] An insurance agent is a la- 
borer within the meaning of a stat- 
ute declaring that heads of families, 
if a physician, public officer, farmer, 
teamster, or other laborer, may hold 
exempt a team and vehicle. Lames 
v. Armstrong, 162 Iowa 327, 144 NW 
1, 49 LRANS 691, AnnCas1916B 511. 

54, Steininger v. Butler, 1% BPar 


{a] 
hired.—‘‘Neither are the claimants 
entitled to a preference under the 
clause relating to ‘tradesmen.’ it 
was suggested upon the argument 
that the meaning of this word is ex- 
tensive enough to cover many kinds 
of business, even the business of a 
retail merchant; but while this may 
be true of the word in certain con- 
nections we do not think it is true 
in the Act of 1891. ‘Tradesmen,’ we 
observe, are ‘all other tradesmen’ 
than those which the Act has just 
specified—such as miners, mechanics, 
servant girls, porters, seamstresses, 
clerks, laborers and apprentices; and, 
moreover, they must also be ‘hired 
for wages or salary ... whether at 
so much per diem or otherwise.’ 
Without attempting an exhauStive 
definition, therefore, this at least 
seems to be clear: ‘tradesmen’ in the 
Act of 1891, means persons who 
work at a trade, and probably in- 
tends to include in a general phrase 
all the various kinds of skilled labor 
which are not specifically named in 
the earlier part of the Act. In this 
view the claimants may perhaps be 
tradesmen, but even if this be as- 
sumed they were still not ‘hired,’ 
and without a hiring there can be no 
preference.’ Steininger v. Butler, 17 
PaiCoi M7, 98. 

55. Martin v. Bond, 14 Colo. 466,. 
24 P 326; Watson v. Lederer, 11 Colo, 
577, 19 P 602, 7 AmSR 263, 1 LRA 
854: White v. Gemeny, 47 Kan. 741, 
28 P 1011, 27 AmSR 320; Wilhite v. 
Williams, 41 Kan. 288, 21 P 256, 13 
AmSR 281; Bliss v. Vedder, 34 Kan. 
57, 7 P 599, 55 AmR 237; Davidson v. 
Sechrist, 28 Kan. 324; McAbe v. 
Thompson, 27 Minn. 134, 6 NW 479; 
Grimes v. Bryne, 2 Minn. 89; Wicker 
v. Comstock, 52 Wis. 315, 9 NW 25., 

“The purpose of this rule, as of 
all rules of construction, is to aid 
in discovering and defining the in- 
tent of a statute, and is in no sense 
arbitrary in its character. It must, 
in all cases, yield to the higher prin- 
ciple of interpretation, to wit, that 
‘statutes must be interpreted ac- 
cording to the intent and meaning, 
and not always according to the let- 
ter.’’”’ Martin v. Bond, 14 Colo. 466, 
24 P 326. 

{a] For example—(1) Where a 
statute declares: “The following 
property only shall be exempt from 
attachment and execution, when 
owned by any person residing in this 


state, other than the head of a 
family. ; Third, the necessary 
tools and instruments of any me- 


chanie, miner, or other person, used 
and kept for the purpose of carry- 
ing on his trade or business, and in 


42 [250.J.] 


[§ 63] A. Nature and Character—1. C 
eral. Very generally the statutes specify the articles 
which a. debtor may claim as exempt, or the kind 
If a statute exempts a particular 
kind of property or specific articles only, the right 
of exemption does not extend to any other kind of 
property or to any other articles.5§ 
an exemption is to be determined as of the date 
of the seizure ®® and with reference to the condi- 


of property.57 


tion of things then existing.®° 


[§ 64] 2. 


thereof shall be exempt. 


addition thereto, stock in trade as 
provided in the last section,” an in- 
surance agent and abstracter of titles 
are entitled to exemptions, “other 
person” here referring to all persons 
who are not heads of families. David- 
son v. Sechrist, 28 Kan, 324. (2) 
The same statute is applicable to the 
publisher of a weekly newspaper. 
Bliss v. Vedder, 34 Kan. 57, 5 P 599, 
55 AmR 237. (3) The same statute 
is applicable to a hotel keeper. White 
v. Gemeny, 47 Kan. 741, 28 P 1011, 
27 AmSR 320. (4) Under a statute 
exempting ‘‘the tools and instruments 
of any mechanic, miner, or other per- 
son, used and kept for the purpose 
of carrying on his trade, and, in ad- 
dition thereto, stock in trade” not 
exceeding a certain sum in value, 
any person who uses tools and in- 
. struments in the trade or business 
by which he earns his livelihood is 
entitled to the exemption. The stat- 
ute is not limited to mechanics and 
miners. McAbe vy. Thompson, 27 
Minn. 134, 6 NW 479. (5) Under a 
Statute exempting “the tools and im- 
plements, or stock in trade, of any 
mechanic, miner or other person, 
used or kept for ‘the purpose of 
carrying on his trade or business,” 
not exceeding a certain sum in value, 
a merchant is entitled to claim the 
exemption from his stock in trade. 
Wicker v. Comstock, 52 Wis. 315, 9 
NW 25. 
‘ § ae Tm bankruptcy see Bankruptcy 
Property subject to appropriation 
public use see Eminent Domain 
§§ 75-109. 

57. See statutory provisions; and 
cases infra §§ 64-143. 

Selection by debtor see infra § 271. 

58. Surratt vy. Young, 55 Ark. 447, 
18 SW 539; Stanton v. French, 91 Cal. 
274, 27 P 657, 25 AmSR 174; Carty 
v. Drew, 46 Vt. 346; Carter v. Davis, 
_6 Wash. 327, 33 P 833. 

[a] Articles not specified —Under 
a statute (Code Civ. Proc. § 486 
Subd 3), allowing a householder to 
Select as exempt a certain number 
of beds and bedding and “other 
household goods, utensils, and furni- 
ture” not exceedihg five hundred dol- 
lars in value, a householder having 
less than five hundred dollars’ worth 
of household furniture, ete., cannot 
make up the difference by selecting 
the proceeds of live stock Seized and 
sold by the officer. Carter y. Davis, 
6 Wash. 327, 33 P 833. 

[b] Specific articles.—In Arkansas 
Const. art 9 § 2 exempts personal 
property “in specific articles to be 
selected” by the debtor, not exceed- 
ing in value a certain amount. And 
the statute (Mansfield Dig. § 3006 
et seq) provides Particularly the 


For later cases, developments and changes in the law see cumulative Annotations, 


Household Goods and Furniture—a, 
In General. The statutes ordinarily provide in vari- 
ous terms that the household goods or furniture or 
specific articles thereof or a limited amount in-value 
The term ‘‘household 
furniture,’’ it has been said, applies only to those 
vessels, utensils, or goods which are designed for 
use in the family as instruments of the household, 
and for conducting and managing household af- 


EXEMPTIONS 


VIII. PROPERTY EXEMPT 5 
In Gen- 


named.® 
The right to 


cluded.®® 


manner in which such exempt prop- 
erty may be claimed, selected, and 
set apart. This statute exempts only 
specific articles of property. “The 
money arising from the sale of prop- 
erty exempt from execution is there- 
fore never to be paid to the debtor, 
except under the pressure of neces- 
sity created by”’an inability or the 
lack of a reasonable opportunity 
upon the part of the debtor to claim 
his exemptions before. the sale.” 
Surratt v. Young, 55 Ark. 447, 450, 
18 SW 539. 

59. Montague v. Richardson, 24 
Conn. 338, 68 AmD 1738; Rynella Mill, 
ete,, Co. v. Segura, 128 La. 643, 55 S 
2; Harrelson v. Webb, 124 La. 1007, 
54 S 8338, 184 AmSR 529. 

60. Rynella Mill, ete., Co. v. Se- 
gura, 128 La. 648, 55 S 2; Harrelson 
v. Webb, 124 La. 1007, 54 S833, 134 
AmSR 529; Garner v. Freeman, 118 
La. 184, 42 S 767, 118 AmSR 361. 

Time as of which character of 
debtor is determined see supra § 16. 

61. See statutory provisions; and 
cases infra this and following sec- 
tion. 

62. Conn.—Hitchcock vy. Holmes, 
43 Conn. 528. 

Kan.—Rasure v. Hart, 18 Kan. 340, 
26 AmR 772. 

Me.—Gooch v. Gooch, 33 Me. 535. 

Mich.—Kehl v. Dunn, 102° Mich. 
581, 61 NW 71, 47 AmSR 561. 

Minn.—Rothschild vy. Boelter, 18 


Minn. 361. 
N. H.—Towns v. Pratt, 33 N. H. 
55 Barb. 


345, 66 AmD 726. 
N. Y.—Shaw v. Davis, 

389; Bitting v. Vandenburgh, 17 How 

Pr 80; Willson v. Ellis, 1 Den. 462. 

S. D—Brown vy. Edmonds, 5 S, D. 

508, 59 NW.731. 

Tex.—Alsup v. Jordan, 69 Tex. 300, 
6 SW 831, 5 AmSR 53. 

Vt—Dunlap v. Edgerton, 30 Vt. 
224; Leavitt v. Metcalf, 2 Vt. 342, 19 
AmD 718. 

Wis.—Tanner _v. Billings, 18 Wis. 
163, 86 AmD 755. 3 

68. In re Robison, 215 Fed. 662. 

64. Montague v. Richardson, 24 
Conn. 338, 63 AmD 173; Davlin v. 
Stone, 4 Cush. (Mass.) 359, 

65. Montague vy. Richardson, 24 
Conn. 338, 68 AmD 173. 

66. Cal.—Haswell vy. Parsons, 15 
Cal. 266, 76 AmD 480. 

Conn.—Hitcheoeck  y. 
Conn. 528; Weed v. Dayton, 40 Conn. 
293; Montague vy. Richardson, 24 
Conn, 338, 683 AmD 173. 

a avier ViiCrowey 122, Ty, A: 
Ky.—Sims v. Reed, 12 B. Mon. 51. 
Mass.—Davlin vy. Stone, 4 Cush. 

359; Glidden v. Smith, 15 Mass. 170. 
Tex.—Alsup v. Jordan, 69 Tex. 300, 

6 SW 831, 5 AmSR 53. 


Holmes, 43 


[§ 65] b. Necessity 
exemption is ordinarily expressly limited to neces- 
sary articles,°* the implication being one of neces- 
sity for the support of the debtor’s family.* 
household furniture to be regarded as necessary for 
the debtor and his family need not be absolutely 
indispensible to the bare existence of\ life but may 
include what may be considered as necessary to 
comfort and convenience,®® although there is some 
contrary authority to the effect that actual neces- 
sity must exist.®7 
ticles of luxury, faney, and ornament, are ex- 
In determining what articles of house- 


-[§§ 63-65 


fairs.°? Where the statute exempts certain specific 
articles of household goods and ‘‘other household 
goods, utensils and furniture’’ not exceeding a cer- 
tain amount in yalue, the debtor cannot have addi- 
tional property of the same class as that specifically 


and Usefulness. The 


The 


Superfluities, however, and ar- 


Vit.-—Clark, vy. ‘Averillje 312 Vit, v5 i, 
76 AmD 131; Leavitt v. Metcalf, 2 
Vt. 342, 19 AmD 718; Crocker v. 
Spencer, 2 D. Chipm. 68, 15 AmD 652. 

[a], Number of beds.—(1) 
beds were held exempt as household 
furniture, although a smaller number 
would have accommodated the debtor 
and his family. “It would be a very 
narrow construction of the statute to 
limit the exemption to the number 
required for immediate and constant 
use.” Haswell v. Parsons, 15 Cal. 
266, 267, 76 AmD 480. (2) Under a 
statute exempting beds, ete., neces- 
sary for the debtor, his wife, and 
children, and containing a proviso 
limiting the exemption to one bed 
for every two persons in the family, 
two beds only are exempt where the 
debtor’s family consists of himself 
and wife and three young sons, as 
the latter might well occupy one bed, 
although it would be otherwise if the 
children were of different sexes. 
Glidden vy. Smith, 15 Mass. 170. 

{[b] Furniture for servants and 
visitors.—Under a statute exempting 
to a. debtor and his family such 
household furniture as is essential to 
their personal comfort, a debtor may 
claim as exempt the furniture neces- 
sary for his domestic servants and 
also Such aS may be reasonably nec- 
essary for visitors. Weed v. Dayton, 
40 Conn. 293. 


67. Willson v. Ellis, 1 Den. (N. 
Y.) 462; Van Sickler vy. Jacobs, 14 
Johns. (N. Y.) 434. ; 

[a] Illustrations —(1) Under a 


statute exempting necessary house- — 


hold furniture, a debtor claiming an 
article as exempt is bound to show 
“that the article was necessary, and 
not merely _ that it is convenient.” 
Willson vy. Ellis, 1 Den. (N. Y.) 462. 
(2) Under a statute exempting nec- 
essary cooking’ utensils, a debtor 
claiming cooking utensils taken on 
execution “must show affirmatively, 
and certainly, that the cooking uten- 
sils were, in fact, necessary,” and it 
is not enough to show that they 
might be useful. Wan Sickler vy. Ja- 
cobs, 14 Johns. (N. Y.) 434, 

68. Hitchcock v. Holmes, 43 Conn. 
528; Montague v. Richardson, 24 
Conn. 338, 63 AmD 173: Davlin v. 
Stone, 4 Cush. (Mass.) 359; Dunlap 
v. Edgerton, 30 Vt. 224, b 

[a] Miustration—A statute ex- 
empting household furniture neces- 
sary for supporting life does not ex- 
empt four sets of lace curtains and 
fixtures of the value of one hundred 
and seventy-two dollars, nor a pier 
glass of the value of one hundred 
and twenty-five dollars, nor a clock 


with a glass globe over it of the 
value of fey dollars. Hitcheock y. 
1 Holmes, 43 Conn. 528. 


same title, page and note number, 


Six | 


i 


athe 


ee 


§§ 65-67] 


hold furniture are necessary, regard may be had 
to the improved standard in living, the improve- 
ment in the arts, and the general tendency to in- 
crease the amount of the debtor’s exemption.®® But 
the meaning ought not to be enlarged by a change in 
the station in life or previous habits of the indi- 
vidual, as is allowable in determining what are 
necessaries for a wife and a minor.’° The neces- 
sity is to be determined as of the time when the 
property is levied upon and claimed as exempt, 
and not as of the time when the statute was en- 
acted.74 No question of necessity is involved under 
a statute which exempts certain specific household 
furniture, together with all other household fur- 
niture, not specially enumerated.” 

[§ 66] ec. Use by Household or Family. The 
term ‘‘household furniture’’ does not include the 
furniture of the debtor’s shop or office,’* but prop- 
erty may be exempt as household furniture, although 
the debtor is unmarried’? and has no children.’ 
However, some statutes expressly provide that the 
furniture shall be kept and used by the debtor and 
his family.7° Furniture in an apartment sublet by 
the debtor is not exempt as household furniture.”” 
In order that furniture may be exempt it need not 
necessarily be in actual use at the time when it is 
levied upon.’8 It is exempt, although in storage, if 
it is. stored during a mere temporary absence and 
there is an intention to return and use it again.”® 

Boarding houses, hotels and restaurants. House- 
hold and kitchen furniture used by a keeper of a 
boarding house or restaurant is not exempt from 
execution,®® except so much of it as is used by 
him for the use of his family; but where so used 
it is immaterial that it was originally purchased for 
use in a boarding house.8? Under statutes where 
no question of necessity of the furniture for the 
family support is involved, as where the statute 
exempts ‘‘all other household furniture’’ in addi- 
tion to certain enumerated Articles, the question of 
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use by the debtor for his family also becomes im- 
material, and under such statutes household fur- 
niture kept by the debtor for the use of boarders 
and guests is exempt ** if within the statutory 
limitation of amount.*° On the other hand, under 
statutes exempting ‘‘all household and kitchen fur- 
niture,’’ without limitation as to value, and with- 
out expressly requiring that it should be necessary 
for the use of the debtor and his family, it’ has been 
held that household and kitchen furniture used in 
hotels and restaurants, beyond that which is used by 
the family, is not exempt,8* while furniture used by 
a person who lives in a private house and takes 
boarders incidentally for the purpose of support is 
exempt.87 

[§ 67] d. Particular Articles. Beds are exempt 
as ‘‘household furniture,’’*® the number depend- 
ing upon the size of the debtor’s family,®® not in- 
cluding boarders, where the furniture exempted is 
restricted to that used by the debtor’s family.% 
Bags are not bedding within the exemption law 
where not used as bedding.®! <A cooking stove is 
exempt as an article of household furniture neces- 
sary for upholding lfe.°? <A ‘‘family library,’’ 
exempt as such under the express terms of a statute, 
includes all books used by the family,®? and a sur- 
geon who has a family may claim to have included 
in his ‘‘family library’’ as exempt, medical books 
used by him.®* A silver card receiver used on hat- 
rack is household furniture.°> <A traveling trunk,® 
cabinet box,®? or breastpim°®® are not household 
furniture. A rifle is not exempt as an article of 
household and kitchen furniture, although it might 
be as the furniture of a frontiersman’s tent or 
cabin.?® 

Pianos are generally not considered articles of 
household furniture; within the meaning of the 
term as used in the exemption laws,! and this would 
be especially so where the statute in terms exempts 
household furniture ‘‘necessary for upholding 


69. Leavitt v. Metcalf, 2 Vt. 342, 
19 AmD 718. 

70. Hitchcock v. Holmes, 43 Conn. 
528. 

71. Montague v. Richardson, 24 
Conn. 338, 68 AmD 173. 

72, Rasure v. Hart, 18 Kan. 340, 
26 AmR 772. 

73. Burt v. Stocks Coal Co., 119 
Ga. 629, 46 SE 828, 100 AmSR 203; 
Turrill v. McCarthy, 114 Iowa 681, 
87 NW 667; Kessler v. McConachy, 1 
Rawle (Pa.) 435. Thx 

[a] A dentist’s chair is not ex- 
empt as a chair suitable for the use 
of the family. Burt v. Stocks Coal 
Co., 119 Ga. 629, 46 SE 828, 100 AmSR 
Oar han 

[b] Postmaster’s office equipment 
is not exempt.—Turrill v. McCarthy, 
114 Iowa 681, 87 NW ‘667. 


74. Brown v. Wait, 19 Pick. 
(Mass.) 470, 31 AmD 154. : 

75. Brown v. Wait, 19 Pick. 
(Mass.) 470, 31 AmD 154. ieee 


76. See statutory provisions; 
Fletcher v. Staples, 62 Minn. 471, 64 
1150. 

a. Moore v. Buckler, 44 App. 
(D. C.) 487. Z d 
[a] Reason for rule.—‘‘Exemption 
statutes of this sort have for their 
object the protection of the family 
of the householder. The term ‘house- 
hold furniture’ has been generally 
held to refer to furniture in use in 
the household or place of residence 
‘of the debtor, and not furniture used 
for commercial purposes or as a 
source of profit.... The furniture 
in question was not kept for the use 
of the family, but to enable defend- 
ant to sublet the apartments at a 
profit.” Moore v. Buckler, 44 App. 


\ 
(D.-C.) 487, 490, 491. 

78, Haswell v. Parsons, 15 Cal. 
266, 76 AmD 480; Weed v. Dayton, 
40 Conn. 293; Clark v. Averill, 31 Vt. 
512, 76 AmD 131. 

[a] Dlustratioh.—Where the fur- 
niture in question is a remnant of 
what had been previously used in 
keeping a hotel, and does not exceed 
in value the statutory limit, it is ex- 


empt. Haswell v. Parsons, 15 Cal. 
266, 76 AmD 480. 
79. Weed v. Dayton, 40 Conn, 293. 
80. Weed v. Dayton, 40 Conn. 293; 


Myers v. Esray, 8 Pa. Co. 281; Clark 
v. Averill, 31 Vt. 512, 76 AmD 181. 
[a] Beason for rule.—Mere board- 
ers are no part of the family within 
the meaning of such statutes, “Wur- 
niture used by them for a compensa- 
tion, and useful to the debtor himself 
only as a means of profit, is not pro- 


tected.” Weed v. Dayton, 40 Conn. 
293, 296. J 
81. Vanderhorst v. Bacon, 38 Mich. 


669, 31 AmR 3428. . 

82. Vanderhorst v. Bacon, 38 Mich. 
669, 31 AmR 328. 

83. Rasure v. Hart, 18 Kan. 340, 
26 AmR 772. 

24. Rasure v. Hart, 18 Kan. 340, 
26 AmR 772. 

85. Harrison v. 
284, 146 P 355. 

86. Heidenheimer v._Blumenkron, 
56 Tex. 308; Dodge v. Knight, (Tex.) 
16 SW 626; Bond vy. Ellison, 2 Tex. 
Unrep. Cas. 387; Frank v. Bean, 3 
Tex, A. Civ. Cas. § 211. ; 

[a] Unreasonable number.—lIt is 
not reasonable that one hundred and 
sixteen mattresses and forty-six bed- 
steads should be exempted for a pri- 
vate family. Heidenheimer v. Blu- 


Forster, 94 Kan. 


menkron, 56 Tex. 308. 
87. Mueller v. Richardson, 82 
Tex. 361, 18 SW 693. 


88. Hendricks v. Lewis, R. M. 
Charlt. (Ga.) 105. 
s9. Glidden v. Smith, 15 Mass. 


170; Heath v. Keyes, 35 Wis. 668. 


90. Brown.:.y- . Wait, 0-195 Pick, 
(Mass.) 470, 31 AmD 154. 

91. Shaw v. Davis, 55 Barb. (N. 
Ye) 1389: 

92. Montague v. Richardson, 24 
Conn... 338)..63--AmD 1 7e.0s dats ave 


Hyde, 5 Vt. 328; Crocker v. Spencer, 
2 D. Chipm. (Vt.) 68, 15 AmD 652. 

[a] Use for warming.—A statute 
required that it must appear that a 
cooking stove is used “exclusively” 
for warming a debtor’s house, but 
this requirement does not appear in 
later statutes. Brown v. Wait, 19 
Pick. (Mass.) 470, 31 AmD 154. 

93. Robinson’s Case, 3 AbbPr (N. 
Y.) 466: 

$4, Robinson’s Case, 3 AbbPr (N. 
Y.) 466. 

95. Phillips v. Phillips,’ 151 Ala. 
527, 44 S 391, 125 AmSR 40, 15 Ann 
Casy15%. 

96. Towns v. Pratt, 38 N. H. 345, 
66 AmD 726. 

97. Towns v. Pratt, 83 N. H. 345, ° 
66 AmD 726. 

98. Towns v. Pratt, 33 N. H. 345, 


66 AmD 726. 
Redding, 18 Tex. 


99. Choate v. 
579. 

1. Kehl v. Dunn, 102 Mich. 581, 61 
NW 71, 47 AmSR 561; Dunlap v. EHa- 
gerton, 30 Vt. 224: Tanner v. Bil- 
lings, 18 Wis. 163,86 AmD 755, 

{a] Reason for rule.—‘‘The object 
of the exemption laws was not to 
surround the debtor with all possible 
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life.’’?2 There is authority, however, for the con- 
trary view under statutes exempting household fur- 
niture ‘‘necessary for the use and comfort of the 
family.’’* And where the statute does not in terms 
require household furniture to be necessary in or- 
der to be exempt, but exempts ‘‘all household and 
kitchen furniture,’’ the question is one of the char- 
acter of the use. If the piano is used as household 
furniture it 1s exempt,* but if such use has been 
abandoned and the piano has been placed on sale in 
a salesroom, it is not exempt.’ Hven in states 
where only necessary furniture is exempt, there is 
authority for holding a piano exempt, where there 
is a statutory limit to the amount of the exemp- 
tion, and all the furniture claimed, including -the 
piano, is within the limit,® as well as in states which 
fix no limit to the amount of household furniture 
exempt.’ In still other jurisdictions, where the 
statute exempts household furniture ‘‘necessary for 
the debtor’s personal use,’’ it is held that whether 
the piano is exempt or not is a question of fact for 
the jury to determine depending upon the condi- 
tion and circumstances of the family.2 Of course, 
under a statute expressly exempting musical in- 
struments, a piano is exempt.® 

Clocks and watches. Whether a clock is exempt 
as necessary household furniture is a question of 
fact for the jury,!® although it has been held that 
if the clock is the only one in the debtor’s house, 
it is, as a matter of law, exempt.1! An expensive 
clock is not exempt,!? even though it may be the 
only one the debtor has.12 A watch and chain 
habitually carried on the person of the debtor for 
his own convenience, and not used -for the benefit 
of the family, is not exempt as ‘‘household furni- 
ture.’’?14 A watch not worn on the person, but 
kept in the house in the place of a clock, would be 
exempt.1> 

[§ 68] 3. Food and Provisions for Debtor and 
Family **—a. In General. Statutes ordinarily 
make specific provision for an exemption of food, 
provisions, and supplies for the sustenance of the 
debtor and his family.17 While it has been held that 
the term ‘‘provisions’’? can only inelude articles 
which are in a condition to be consumed as food or 
to be cooked as food,!8 this definition has been 
criticized as too restrictive, and by the great 
weight of authority, the term includes not merely 


pleasures and enjoyments at the ex- 12. Hitchcock vy. 


pense of his creditors, but simply to | 528 
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provisions in form for immediate consumption, but 
also other food articles in process of growth and 
intended ultimately for that use, such as crops,”° 
and food animals.?+ 

Articles exempt. The decision that a certain 
article of food is or is not exempt has therefore no 
value whatever apart from the terms of the statute 
construed. Under a statute exempting in broad 
terms, ‘‘provisions,’’ as such, corn is exempt,?? and 
tobacco is not.?? Whether unthreshed wheat or 
oats are ‘‘provisions’’ has been held a question of 
fact for the jury.24_ Under a statute which exempts 
‘all necessary meat, fish, flour and vegetables 
actually provided for family use,’’ indian corn meal 
is not exempt as ‘‘flour.’’25 Under the same stat- 
ute wheat is not exempt as ‘‘flour.’’?2 Under a 
statute exempting a debtor’s ‘‘corn and grain, 
necessary and sufficient for the sustenance-of him- 
self and his family,’’ oats, not being intended for 
human food, are not exempt.?7 Under the same stat- 
ute it had been held in an earlier case that a barrel 
of flour purchased by the debtor and manufactured 
from grain of which he was never the owner is not 
exempt.?® 

[§ 69] b. Necessity. Where the 
exempts provisions ‘‘necessary’’ for the sustenance 
of the debtor and his family,” necessary provisions 
include only such as are necessary for the debtor 
and the family,®° and do not include provisions re- 
quired for servants or farm hands,*1 or food pre- 
pared by a restaurant keeper for his boarders and 
customers.** Provisions required for a family 
would not be ‘‘necessary provisions’’ for an un- 
married man, within the statute.®? 

[§ 70] ec. Property for Sale or Exchange. In 
some states it is held that the articles claimed 
exempt as provisions must be such as directly con- 
tribute to the sustenance of the debtor or his fam- 
ily; that it is not sufficient that the articles may by 
sale and exchange indirectly contribute to the sup- 
port of the family.** But if the provisions are 
actually necessary for the support of the debtor’s 
family, the debtor’s exemption will not be defeated 


statute 


by an intention on the part of the debtor to sell - 


them or exchange them for other articles of prime 
necessity in his family,?> or even to obtain the 
means to pay his taxes;°° and this is so even though 
the debtor’s intention is in process of being carried 


postpone the claims of justice to 
those of mercy, by leaving him what 
the constitution describes as the 
necessary comforts of a home.’” 
Tanner v. Billings, 18 Wis. 163, 165, 
86 AmD 755. 

2. Dunlap v. Edgerton, 30 Vt. 224. 

8. Phillips v. Phillips, 151 Ala. 
527, 44 S 391, 125 AmSR 40, 15 Ann 
Cas 157. 

4. McCoy v. Thompson, (Tex. Civ. 
A.) 1388 SW 1062; Alsup v. Jordan, 69 
Tex. 300, 6 SW 831, 5 AmSR 53. 

5. McCoy v. Thompson, (Tex. Civ. 
A.) 138 SW 1062. 

6. Conklin v. McCauley, 41 App. 
Div. 452, 58 NYS 879. 

A 7. Cook v. Fuller, 35 Okl. 339, 130 

Foren 44 LRANS 76, AnnCasi914D 
de Hamilton yv. Lane, 138 Mass. 

9. Thompson v. Peterson, 122 
Minn. 228, 142 NW 307. 


foe Wilson vy. Ellis, 1 Den. (N. Y.) 
11. Leavitt v. Metcalf, 2 vt, 342, 


19 AmD 718. 


: .Y 
koe Hitchcock v. Holmes, 43 Conn. 

14, Brown v. Edmonds, 5 8. D. 
508, 59 NW 781. 

15. Gooch v. Gooch, 33 Me. 535. 

Watch exempt as a “working tool” 
see infra § 83. 

16. Property in lieu of provisions 
see infra § 142. > 

17. See statutory provisions; and 
cases infra this and following sec- 


tions. 
18. Wilson v. McMillan, 80 Ga. 
733, 6 ~SH 182 (distinguishing be- 


tween provisions and food animals 
and holding that a milch cow is not 
exempt). 

19, Cochran v. Harvey, 88 Ga. 35 
14 SE 580. 3 orm 

20. See infra § 71. 

21. See infra § 72. 

22. Atkinson v. Gatcher, 23 Ark. 
seo Dejean vy. Lee, 124 La. 239, 50 S 


“as Hales, 7° Ky. “@p) 


24. Plimmer v. Currier, 52 N. H. 
287 (Ladd, J., dis). 


’ 


Stone v. 


Holmes, 43 Conn. 25. Lashaway v. Tucker, 61 Hun 
6, 15 NYS 490 (Merwin, alk 
dis.). 

26. 


Salsbury v. Parsons, 86 Hun 
GN Yap erie 

27. Blake v. Baker, 41 Me. 78. | 

28. Tucker v. Lane, 23 Me. 587. 

29. See statutory provisions. 

30. MoMurray _v. Shuck, 6 Bush 
(Ky.) 111, 99 AmD 662. 

Amount exempted see infra § 150. 

31. McMurray vy. Shuck, 6 Bush 
(Ky.) 111, 112, 99 AmD 662. 

“It was not the intention of the 
legislature to provide for the support 


of operatives hired by the debtor to - 


prosecute his business, either in cul- 
tivating a farm or the performance 
of other service.” McMurray v. 
Shuck, supra. é 

32. Coffey v. Wilson, 65 Iowa 270, 
21 NW 602. 

33. Blake v. Baker, 41 Me. 78. 

34. George v. Hunter, 48 Kan, 
651, 29 P 1148, 30 AmSR 325; Hern- 
don v. Waters, 14 KyL 667. 

35. Shaw v. Davis, 55 Barb, (N. 
¥:)/ 389% 
aewerge v. Davis, 55 Barb. (N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 20-72] 


out.%7 : 

Stock in trade. Articles which are in their nature 
provisions, but which are kept as part of a store 
of merchandise, and not for the use of the family, 
are not exempt as provisions,®® even though the 
statute does not expressly require that the ‘‘pro- 
visions’’ shall have been provided for family use.®° 
Nor will the fact that the provisions are procured 
and kept both for the purpose of sale and for the 
use of the debtor’s family avail the debtor where 
there has been so setting part of the portion de- 
signed for family use.4° And, in the absence of 
actual separation, it matters not that the debtor 
was in the habit of carrying home small quan- 
tities from the store as needed.‘ 

[§ 71] d. Crops.42 By the weight of author- 
ity, ‘‘provisions’’ includes crops not yet severed 
from the soil,*#* although it has been held under a 
statute exempting ‘‘provisions actually prepared 
and designed for the use of the family,’’ that a field 
of standing corn is not ‘‘provisions actually pre- 
pared and designed’’ for family use, and therefore 
not exempt under the statute.*4 In some states 
there are statutes prohibiting creditors from levy- 
ing on crops before a fixed date of the year in which 
they are grown, a date late enough to ensure their 
full growth.® A_ statute specifically exempting 
erops from execution has been held to mean only 
those crops which are suitable for breadstuffs ;*¢ 
and a statute exempting crops necessary to the farm 
to which they are attached exempts the crops only 
so long as they are attached.47 There is no right 
to exemption in severed crops under such stat- 
utes,*8 even though they are grown, not as money 
crops, but for family consumption.*® A statute 
which prohibits the seizure on execution of articles 

Shaw v. Davis, 


(N. 

Yee asoo- 
des In re Lentz, 97 Fed. 486; Bond 
v. Tucker, 65 N. H. 165, 18 A 653 
(meat. purchased by a dealer to be 
sold again in his business); Robinett 
v. Doyle, 2 Oh. Dec. (Reprint) 391, 


55 Barb. 


37 AmD 239, 
{d] 


EXEMPTIONS 


Corn on the ear in the shuck 
is exempt as “provisions.” 
v2? Harvey, 88 Ga. 352, 14 SE 580. 


[25C.J.] 45 
named ‘‘separately from the land to which they are 
attached’’ is not, properly speaking, an exemption 
statute, but a statute regulating seizure on execu- 
tion,®® and the crops, under such statute, are not, 
as such, exempt.®! Crops, whether money crops or 
for family consumption, whether attached or sev- 
ered, may always of course be exempt as ‘‘prop- 
erty’’ under a statute which allows the debtor to 
claim property in lieu of provisions for his family.°? 
[§ 72] e Food Animals.5* An exemption of 
certain food animals to the debtor is common,* it 
being sometimes provided that they shall be neces- 
sary for the support of the debtor and his family.® 
Where, however, the statute exempts specific ani- 
mals, their use or the necessity therefor for the 
support of the debtor’s family need not appear.®® 
Food animals have been held to be included under 
other statutes exempting all provisions on hand ‘‘or 
growing for home consumption,’’ 57 but not under a 
statute exempting ‘‘provisions’’ without qualifica- 
tion.®8 <A statute exempting sufficient provisions 
for a family for one year, and if there is not a 
sufficiency the deficiency to be made up by setting 
apart to the debtor ‘‘so much of the live stock 
suitable for the purpose, and of the growing crop, 
if any, as may be necessary to supply it’’ is con- 
strued to apply only to live stock that can be used 
for food purposes.5® Statutes exempting a cow for 
the use of a debtor have been held to include a 
heifer,®° either where the debtor has no other ani- 
mal of the kind,®*! or where the owner intends to 
keep the heifer as a mileh cow.®? A yearling heifer, 
however, is not a ‘‘calf’’ within the meaning of a 
statute exempting a certain number of cows ‘‘and 
a ealf,’’ a calf being defined as still being fed by its 
mother.®? <A statute which exempts ‘‘one swine’’ 


planted and being raised for the use! of its great size is not exempt under 
of the family are exempt. 
v. Herrington, 25 Wend. (N. Y.) 370, 


such statute. Wabash R. Co. v. 
Bowring, 103 Mo. A. 158, 77 SW 106. 

56. Nuzman v. Schooley, 36 Kan. 
177, 12 P 829; Young v. Bell, 1 Kan. 
A. 265, 40 P 675; McLean v. Watson, 
3 N. S. 406. See Le Seminaire St. 


Carpenter 


Cochran 


2 WestLMonth 585 (groceries kept 
for sale). f 
Stock in trade see infra § 101. 


39. Bond v. Tucker, 65 N. H. 165, 
18 A 653. : 
40. Nash vy. Farrington, 4 Allen 


Mass.) 157; State v. Conner, 73 Mo. 
oe Robinett v. Doyle, 2 Oh. Dec. 
(Reprint) 391, 2 WestLMonth 585. 

41, State v. Conner, 73 Mo. 572. 

42. Crops as food for animals see 
infra § 73. 

43. Cochran v. Harvey, 88 Ga. 
352, 14 SEH 580; Mulligan v. Newton, 
16 Gray (Mass.) 211; King v. Moore, 
10 Mich. 538; Carpenter v. Herring- 
25 Wend. (N. Y-) 870, 37 AmD 

Qe + 
20 Crops ripe for _harvest.—A 
statute exempting “provisions neces- 
sary, procured, and intended for the 
use of the family of the debtor,” ex- 
tends to, corn, potatoes, and cabbages 
planted and raised by the debtor for 
the use of his family, and ripe for 
harvest, although not severed from 
the soil. eae deen vy. Newton, 16 

ay (Mass.) 211. 

Wis Vanek just visible above the 
ground.—The court was evenly di- 
vided as to whether a statute ex- 
empting “provisions for the comfort- 
able subsistence of a household and 
family for six months” exempted 
growing crops of corn and potatoes 
recently planted and which had just 
become visible above the ground. 
' King v. Moore, 10 Mich. 538. 

[ec] Potatoes in the ground.—A 
statute exempting the necessary 
vegetables actually provided for fam- 
ily use,’ potatoes or other vegetables 
not yet dug from the ground, but 


44, Donahue v. Steele, 1 Oh. Dec. 
(Reprint) 130, 2 WestLJ 402. 


45. Layman v. Denton, (Tenn.) 
Ch.) 42 SW 153. 
46. Herndon v. Waters, 14 Kyl 


667; Hayden vy. Crutchfield, 3 KyL 83. 
[a] A tobacco crop is not included 
within the meaning of the statute. 
Herndon v. Waters, 14 KyL_ 667; 
Hayden v. Crutchfield, 3 KyL 83. 

47. Hinton v. Roane, 124 La. 927, 
50 S 798, 184 AmSR 526. 

48. Hinton v. Roane, 124 La. 927, 
50 S 798, 134 AmSR 526. 

49. Hinton v. Roane, 124 La. 927, 
50 S 798, 184 AmSR 526. 

{a} Zllustration.—Under a statute 
exempting crops, provisions, etc., 
necessary to the farm to which they 
are attached, sugar cane raised to be 
converted into syrup for family use 
may be seized on execution. Hinton 
v. Roane, 124 La. 927, 50 S 798, 134 
AmSR 526. : 

50. Hinton v. Roane, 124 La. 927, 
50 S 798, 184 AmSR 526. 

51, Hinton v. Roane, 124 La. 927, 
50 S 798, 134 AmSR 526. 

52. See Com. v. Burnett, 44 SW 
966, 19 KyL 1836. 


Exemption of crops on 


grown 


homestead see Homestead [21 Cyc 
497]. 
ei Increase of food animals ezx- 


empt see infra § 141. 
Work animals exempt see 
§§ 90, 91. rs 
54, See statutory provisions. — 
55. Wabash R. Co. v. Bowring, 103 
Mo, A. 158, 77 SW 106. 
{a] Animals used for exhibition 


infra 


purposes.—A hog chieffty’ valuable 
and used for exhibition on account 


Charles Borromee de Sherbrooke v. 
Cabana, 11 Que. Pr. 315 (holding ex- 
emption to extend to debtor who is 
not a farmer). 

57. Phelan v. Lacey, 51 Okl. 393, 
151 P 1070, LRA1916B 786. 

[a] Chickens and ducks are ex- 
empt under a statute exempting pro- 
visions on hand “or growing for 
home consumption.” Phelan v, La- 
cey,) 51 ,OK1) 39330154 P1070) ERA 
1916B 786. 

58. 
Ga. 733, 6 SE 182. 


59. Russel v. Marr, 9 Ky. Op. 592. 
{a] Mules and horses are not suit- 
able for food and are not exempt 


under the statute. 
9 Ky. Op. 592. 

60. Kennedy v. Bradbury, 55 Me. 
107, 92 AmD 572; Johnson v. Bab- 
cock, 8 Allen (Mass.) 583; Parsons 
v. Kimmel, (Mich.) 173 NW _ 529; 
Freeman v. Carpenter, 10 Vt. 433, 33 
AmD 210; Dow v. Smith, 7 Vt. 465, 
29 AmD 202. i 

[a] Age.—Animal in question, a 
heifer or cow, which at time it was 
sold by defendant to plaintiff was 
fourteen months old and has been 
bred, was a “cow.” Parsons v. Kim- 
mel, (Mich.) 173 NW 539. 

61. Johnson vy. Babcock, 8 Allen 
(Mass.) 588. 

62. Johnson v. Babcock, 8 Allen 
(Mass.) 583; Carruth vy. Grassie, 11 
Gray (Mass.) 211, 71 AmD 707; Nel- 
son v. Fightmaster, 4 Okl. 38, 44 P 
213; Patterson v. English, (Tex. Civ. 
A.) 142 SW 18. 

63. Mitchell v. Joyce, 69 Iowa 121, 
28 NW 473; Kiggins v. Henne, etc., 
Co., (Tex. Civ. A.) 199 SW 494. 


Russel v. Marr, 


See Wilson v. McMillan, 80 ~ 


46 [25C.J.] 


to the debtor includes a hog that has been killed.®* 
But a statute exempting one hog and the pork of 
the same when slaughtered does not exempt a hog 
in addition to the pork of the slaughtered hog.® 
A statute exempting a debtor’s ‘‘best swine or meat 
of a swine’’ is construed, however, to exempt one 
live animal in any event, and the fact that a bank- 
rupt has part of the meat of a swine does not de- 
prive him of the right to select his best remaining 
swine as exempt.®® A statute which exempts pork 
‘fon foot’’ includes hogs of all sizes and conditions 
and at all seasons of the year which may, in due 
season and at the convenience of the debtor, be 
prepared for and converted into pork * regardless 
of the fact whether or not, at the time of the levy, 
they are in fit condition for slaughter.*® 

[§ 73] 4. Fodder or Food for Exempt Animals. 
In order to exempt food for live stock there must be 
an express provision in the statute to that effect,® 
with the possible single exception that it may be 
exempt as ‘‘materials’’ or ‘‘other things’’ neces- 
sary for a farmer in his trade.?° Food for stock is 
not exempt merely because the stock is exempted.71 
Many of the statutes, however, contain provisions 
expressly exempting the necessary food for the debt- 
or’s exempt animals.’? Under a statute exempting 
certain crops for fodder for animals only those 
erops which are suitable for the purpose are 
exempt.’® It is not sufficient to show that- the crops 
may have been fed to animals under certain cir- 
cumstances, but it must be shown that they are such 
as are ordinarily used for that purpose,’* or that 
they were planted for fodder purposes and not for 
sale,”®> but it is not necessary’ under a statute 
exempting all ‘‘forage on hand for home consump- 
tion’’ that a particular kind of forage is indis- 
pensable, if it is suitable for feeding stock.76 Crops 
which are not suitable cannot be made exempt on 
the ground that they ean be sold and suitable erops 


64. Gibson v. Jefney, 


205 not. The word 


EXEMPTIONS 


[§§ 72-74 


purchased with the proceeds.77 Statutes in a few 
states have been construed to give an exemption 
absolute in terms, and not dependent upon the debt- 
or’s owning the animals exempted.7® But accord- 
ing to the weight of authority the fodder exemption 
is conditional on the debtor’s ownership of the 
exempt animals.7® The right of a debtor to hold 
fodder as exempt under a statute exempting ‘‘all 
provisions and forage on hand for home consump- 
tion’’ is not defeated by the fact that he owns more 
animals than are exempt.8° Whether fodder may 
be exempt as necessary depends upon the season of 
the year in which the levy is made,®1 but where the 
statute exempts sufficient fodder for a specified 
period, if the debtor does not need the food for his 


animals at the time of the levy, he cannot claim it. 


at any subsequent time,* even though. it remains 
unsold.’ ssh 

[§ 74] 5. Wearing Apparel, Yarn, and Cloth **— 
a. In General. The term ‘‘wearing apparel?’ in 
statutes conferring exemptions by’ the weight of 
authority is to be taken to mean elothing and to 
apply only to garments worn to protect the person 
from exposure.*® The term does not include travel- 
ing trunks *° or mahogany eabinet boxes in which 
the wearing apparel may be kept.87 ‘Necessary 
wearing apparel’’ includes cloth put into the hands 
of a tailor and cut up by him into shape for a coat 
for the debtor.38 It even includes cloth ®® and 
trimmings °° put into the hands of a tailor to be 
made up into clothing for the debtor, although the 
cloth is not yet cut. Statutes exempting carpeting 
and manufactured cloth from execution are con- 
strued to include cloth not manufactured by the 
debtor’s family, but necessary for their use.2t A 
statute exempting ‘‘all sheep, to the number of ten, 
with their fleeces and the yarn or cloth manu- 
factured from the same,’’ exempts the wool of a 
debtor, or the yarn or cloth manufactured there- 


15 Mass.) meaning of that provision. We think | keeping of the same through the win- 
; ‘fodder’ is derived | ter,” a debtor who had only a cow 
[a] Reason for rnule.—To construe | from the Anglo-Saxon ‘foda,’? mean-|and a horse was entitled to claim as 


the statute otherwise “would be to ing ‘food,’ and the first meaning at-|exempt not only forage enough for 


convert the intended benefit into an 
injury; for the swine would be pro- 
tected until it became fit for food, 
and then be at the mercy of the cred- 
itor.” Gibson vy. Jenney, 15 Mass. 
205, 206 

Piece Parker v. Tirrell, 19 N. H. 

a 
66. In re Libby, 103 Fed. 776, 

67. _ Byous v. Mount, 89 Tenn. 361, 
17 SW_1087. 

68. _ Byous vy. Mount, 89 Tenn. 361, 
17 SW. 1037. 
eee huersv.: Alter,’ 6 Den, (N. ¥.) 

70. See infra § 88. 

71. See infra § 143. 

72. See statutory provisions. 

78. Herndon vy. Waters, 14 KyL 
667; Stephens y. Hobbs, 14 Tex. Civ. 
A. 148, 26 SW 287. 

[a] Cotton seed suitable for feed- 
ing stock is exempt. Stephens v. 
Pees: 142 Tex, Civ. A. 148, 36 SW 
Sie a 

[b] Tobacco is not exempt. Hern- 
don v. Waters, 14 KyL 667. 

{e] Growing corn.—aA field of corn 
levied on in the month of June can- 
not be claiméa by the debtor as ex- 
empt as food for his animals. Dona- 
hue vy. Steele, 1 Oh. Dec. (Reprint) 
130. 2 WestLJ 402. 

Crops as food for debtor and his 
family see supra § 71. 

74 Fallin y. Stovall, 141 La, 220, 
74.8. 911. 

[a] Peanuts not fodder.—‘The re- 
maining question is whether plain- 
tiff’s peanuts are ‘fodder’ within the 


tributed to it in Webster’s Interna- 
tional Dictionary is ‘food,’ and the 
second meaning by the same author- 
ity is ‘that which is fed out to do- 
mestic animais; esp., coarse food for 
cattle, horses, and sheep, as hay, 
vegetables, etc. We have no doubt, 
therefore, that under some circum. 
stances peanuts may be dealt with 
and regarded as fodder, and so per- 
haps, might celery, or water melons, 
or sugar, but those circumstances 
are not here disclosed. The evidence 
satisfies us that plaintiff's peanuts 
were planted and intended to be sold 
just as he had planted and sold his 
two preceding crops, being the only 
two crops (so far as we are in- 
formed) that he had ever made. 
There is not a syllable of testimony 
to show that he or any one in that 
country has ever planted peanuts ‘to 
be fed to cattle, or that the idea of 
so using the crop of 1915 had ever 
occurred to plaintiff until it was 
seized.” Fallin v. Stovall, 141 La. 
es 231. it, S 911. 

5. Fallin v. Stovall, 141 La. 22 
74 S$ 911. Pe 

76. Stephens v. Hobbs, 14 Tex. 
Civ. A. 148, 36 SW 287. 

77. Voss v. Goss, 73 Kan. 120, 
84 P 564, 117 AmSR 457, 

78. Olin v. Fox, 79 Minn. 459, 82 
ae 858; Kimball y. Woodruff, 55 Vt. 


[a] Tustration.—Under a statute 
exempting a cow, ten sheep, a yoke 
of oxen, or, in lieu thereof, two 
horses, “with sufficient forage for the 


them, but enough for the other ani- 
mals Specified in the statute, 
although he did not have them. 
imball. Vv. Woodruff, 55 Vt. 

72.. Byrnes v. John Deere Plow 
Co., 74 Kan. 97, 85 P 819; Foss y. 
Stewart, 14 Me. 312; King y. Moore, 
OR ad 538; Cowan v. Main, 24 Wis. 


80. Burris v. Booth, (Tex. Civ. 
A.) 40 SW 186, 
81. Farrell v. Higley, - Lalor 


CNCEY)) i 8 Tee 

82. Donahue vy. Steele, 1 Oh, Dec. 
(Reprint) 130, 2 WestLJ 402. 

83. Donahue v. Steele, 1 Oh. Dec. 
(Reprint) 130,'2 WestLJ 402. 

84. Common-law exemptions see 
Executions § 61. 

+ Towns y. Pratt, 33 N. H. 345, 
66 AmD 726; Frazier v. Barnum, 19 
N. J. Hq. 316, 97 AmD-_666, 

[a] Bags. — “Wearing -apparel” 
does not include bags. Shaw vy. 
Davis, 55 Barb. (N. Y.) 389. 

86. Towns v. Pratt, 33 N. H. 345, 
66 AmD 726.- 

87. Towns v, Pratt,'33 N. H. 345, 
66 AmD 726; Turner y. Staley, 3 
Tenn. Civ. <A. 47, 51, 53 [quot 
Cyc] 

88. Ordway v. Wilbur, 16 Me. 2638, 
33 AmD 663. 

89. Richardson vy. . Buswell, 10 
(Mass.) 506, 43 AmD 450. 
£0. Richardson vy. Buswell, 10 

- (Mass.) 506, 43 AmD 450. 
Sleig: Sims v. Reed, 12 B. Mon, (Ky.) 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. : 
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§§ 74-77] 


from,°? although he does not own the sheep from 
which the wool was taken.9? A statute exempting 
‘fall the spun yarn and manufactured cloth... 
manufactured by the family necessary for the use 
of the family’’ exempts cloth which a debtor has 
had manufactured outside the family from yarn 
purchased by him for the purpose, and is not re- 
stricted to cloth manufactured by the family.% 

[§ 75] b. Necessity. A statute exempting 
‘‘necessary’’ wearing apparel exempts such articles 
as are reasonably required for the convenience and 
comfort of the debtor and his family, and is not 
limited to such as are indispensable.®® Such a stat- 
ute exempts clothing suitable and reasonably neces- 
sary for all seasons of the year,®* and it may exempt 
an extra suit.°7 Where the statute in terms exempts 
‘‘wearing apparel’’ or ‘‘all wearing apparel,’’ with- 

_ out restricting it to such as is necessary,®® questions 
as to its value, if bought in good faith as wearing 
apparel,°® or the frequency of its use,!.or its appro- 
priateness to the debtor’s condition of life,? cannot 
be inquired into. Under such statutes a lace shawl,? 
a masonic uniform,* and ball dresses® have been 
held to be exempt, although in the ease of ball 
dresses there is authority to the contrary.® 

[§ 76] c. Ornaments and Jewelry. Although 
there is authority for the view that any article of 


ornament, if worn in good faith and not in fraud 


92. Brackett vy. Watkins, 21 Wend.; Jur. 25. 
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[250.5.] 47 


of creditors, is exempt under a statute exempting 
‘‘wearing apparel,’’? as, for example, a ring,® or a 
diamond shirt stud,® or a gold watch and chain.?° 
In other states, under similar statutes, the value of 
the article claimed has a bearing upon the ques- 
tion,’ while in other jurisdictions, under these stat- 
utes, notwithstanding there is no restriction to ‘‘nee- 
essary wearing apparel,’’ such articles. have been 
held not to be exempt,!? as, for example, a watch 
and chain.1® But under statutes exempting ‘‘neces- 
sary wearing apparel,’’ articles generally classed as 
ornaments are not exempt,'* as, for example, a dia- 
mond ring, a breastpin,!® or a watch,!7 unless the 
character of their use,!® or their being, together 
with other articles claimed, within the statutory 
limit of value,’® brings them within the spirit, if 
not the letter, of the law. In some states statutes 
exempting ‘‘ wearing apparel’’ without qualification 
are construed as applying only to such wearing ap- 
parel as is necessary.?° 

[§ 77] 6. Arms and Accoutrements.21 Arms, 
independent of th'eir ownership, are not exempt,?? 
unless made so by statute.2? Statutes have been 
enacted from time to time exempting the arms and 
accoutrements or equipments of militiamen.24 Un- 
der such a statute the arms of an artilleryman are 
exempt.*> But a horse and saddle owned by a 
cavalryman are not exempt under a statute exempt- 


or business a watch may be reason- 


(CN. Y.) 68; Hall v. Penney, 11 Wend. 7. In re Jones, 97 Fed. 773; In re|ably necessary, and so it,may be 
(N. Y.) 44, 25 AmD 601. Smith, 96 Fed. 832; Sellers v. Bell, |exempt.” In re Turnbull, 106 Fed. 
938. Brackett vy. Watkins, 21 Wend. |94 Fed. 801, 36 CCA 502, 2 AmBankr | 667, 669. 
(N. Y.) 68; Hall v. Penney, 11 Wend. |529; Brown v. Edmonds, 8 S. D. 271, 19. Stewart v. McClung, 12 ‘Or. 
(N. Y.) 44, 25 AmD _ 601. 66 NW _ 310, 59 AmSR 762; Hagie| 431, 8 P 447, 53 AmR 874. 
94. Sims v. Reed, 12 B. Mon. (Ky.) | Lake First Nat. Bank v. Robinson, {a] Watch.—Under a statute ex- 
51. (Tex. Civ. A.) 124 SW. 177. empting the ‘necessary wearing ap- 
95. Towns vy. Pratt, 33 N. H. 345, 8 Eagle Lake First Nat. Bank|parel owned by any person to the 
349, 66 AmD 726. v. Robinson, (Tex. Civ. A.) 124 SW |vaiue of one hundred dollars,” a 
“The word ‘necessary,’ as here/177, 179. watch of moderate value can be 


used, is not to be understood in its 
most rigid sense, implying something 
indispensable, but as equivalent to 
convenient and comfortable. ... It 
would, therefore, include such arti- 
cles of dress or clothing as might 
properly be considered among the 
necessaries in contradistinction to 
the luxuries of life.’ Towns v. Pratt, 
supra. 

96. Peverly v. Sayles, 10 N. H. 
356; Turner v. Staley, 3 Tenn. Civ. 
A. 47, 51, 53 [quot Cyc]; Robertson 
vy. Honan, 24 Que. Super. 510 ; 

[a] Fur overcoat.—A fur overcoat 
for a man of certain age and of a 
certain social position is an ordinary 
garment. necessary and indispensable 
during the winter season, and there- 
fore is exempt’ from seizure. Rob- 
ertson v. Honan, 24 Que. Super. 510. 


97. Peverly v. Sayles, 10 N. H. 
356. rN 
98. See statutory provisions. 


99, Frazier v. Barnum, 19 N. ae 


. 816, 97 AmD 666. 
ze Jones, 97 Fed. 773. 


i inere 

2. Frazier v. Barnum, 19 N. J. Ea. 
16, 97 AmD 666. 
: 2 Frazier v. Barnum, 19 N. J. Ea. 
316, 97 AmD 666. ! 

[a] llustration.—A woman's lace 


worth three hundred dollars 
Br itiot under a statute exempting 
all wearing apparel. ‘Whether the 
shawl is of greater value than she 
ought to wear, in her condition in 
life as to property, cannot be in- 
quired into. It was bought for her 
use before the complainant’s judg- 
ment or claim. The only inquiry 
which could be made is, whether it is 
held in good faith as wearing ap- 
parel, or purchased for the purpose 
of putting the price beyond the reach 
of creditors.” Frazier v. Barnum, 19 
N. J. Eq. 316, 318, 97 AmD 666. 
4 In re Jones, 97 Fed. 773. 
5. O’Dowd v. Brunelle, 4 Montr. 


Leg. N. 79. 
6. Doutre v. Sharpley, 27 L. C. 


9. In re Smith, 96 Fed. 8382. 

10. Brown v. Edmonds, 8 Ss. D 
271, 66 NW 310, 59 AmSR 762. 

11. In re Gemmell, 155 Fed. 551; 
In re Steele, 22 F. Cas. No. 13,346, 
2 Flipp. 324; Phillips v. Phillips, 
151° Ala. 527, 44’ S391, 125° AmSR 
40,° 15° “AnnCais. 157; . Beckett? |v. 
Wishon, 5 OhS&CP 257, 5 OhNP 155; 
Stewart v. McClung, 12 Or. 431, 8 P 
447, 53 AmR 3874. 

{a] A diamond ring valued at one 
thousand dollars is not necessary 
wearing apparel for a man. In re 
Gemmell, 155 Fed. 551. 

{[b] A ring valued at twenty dol- 
lars is exempt as wearing apparel. 
Phillips v. Phillips, 151 Ala. 527, 44 
S 391, 125 AmSR 40, 15 AnnCas 157. 

{[c] A watch and chain valued at 
thirty-five dollars is exempt as wear- 
ing apparel. Phillips v. Phillips, 151 
Ata. 752%, 44°"S'7391, 125 sAmSR> 40, 
15 AnnCas 157. 

[d] Watch of moderate value.— 
In re Steele, 22 F. Cas. No. 13,346, 2 
Flipp. 324; Beckett v. Wishon, 5 OhS 
&CP 257, 5 OhNP 155. 

12. U. S—In re Graham, 10 F, 
Cas. No. 5,660, 2 Biss. 449. 

Ga.—Smith v. Rogers, 16 Ga. 479. 

Me.—Gooch v. Gooch, 33 Me. 535. 

Minn.—Rothschild v. Boelter, 18 
Minn. 361. } 

vVt.—Sawyer v. Sawyer, 28 Vt. 245. 

13. Rothschild  v. Boelter, 18 
Minn, 361. 

14. Langever v. Stitt, 237 Fed. 83, 
150 CCA 285; In re Turnbull, 106 
Fed. 667; Towns v. Pratt, 33 N. H. 
345, 66 AmD 726; Peck v. Mulvihill, 

NYCityCt 424. 

? 15. Lenwever v. Stitt, 237 Fed. 83, 
‘CA 285. 
Moe. Towns v. Pratt, 33 N. C. 345, 


AmD 726. ; 
66a Peck y. Mulvihill, 2 NYCityCt 
4. 
ats In re Turnbull, 106 Fed. 667, 
669. 


“To carry on some kinds of trade 


claimed as exempt if it is made to 
appear affirmatively that the watch 
and other articles selected and re- 
served do not exceed the amount 
limited by the statute. Stewart v. 
RieG Ons: 12 Or. 431, 8 P 447, 58 AMR 
20. Smith v. Rogers, 16 Ga. 479. 
[a] Two watches not exempt.— 
Even if one watch can be regarded 
as part of a debtor’s wearing ap- 
parel within the meaning of the law, 
two watches cannot be so regarded. 
Smith v. Rogers, 16 Ga. 479. 
21. Arms and equipment of militia 
generally see Militia [27 Cyc 495]. 
22. Choate v. Redding, 18 Tex. 


9. 

fa] Hunter’s gun.—A hunter’s or 
frontiersman’s gun is not exempt, 
although in this case there is a dic- 
tum to the effect that it might be 
exempt under a statute as necessary 
apparatus of trade, or as household 


furniture. Choate v. Redding, 18 
Tex. 579. 
23. See Choate vy. Redding, 18 
Texs (579; 
24. Ga.—Hendricks v. Lewis, R. 


M. Charlit. 105. 
J a Y.—Shields vy. Craney, 3 Wend. 
274. 
pene C.—Crocker v. Hunt, 13 S. C. L. 
O4, 

Vt.—Owen v. Gray, 19 Vt, 543; Fry 
v. Canfield, 4 Vt. 9. 
Be Que.—Wade v. Hussey, 8 L. 


51/1. 

{a] Enrollment of horse for serv- 
ice is necessary under the Military 
Act of 1823 § 100, and the written 
memorandum, made by the captain of 
a company of horse artillery, of an 
application to him by a member of 
his company to enroll his horse for 
service is a sufficient enrollment to 
obtain exemption from seizure on 
execution. Shields v. Craney, 3 
Wend. (N. Y.) 274. 

sre Crocker v. Hunt, 13 S§. Cc. L. 
Se 
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ing a militiaman’s uniform, arms, ammunition, and 
accoutrements.?® Under a statute, however, ‘exempt- 
ing ‘‘the troop horse of each trooper, duly entered 
and registered with the captain of the troop,’’ a 
horse ‘‘duly entered and registered’’ is exempt.?? 
A statute exempting ‘‘such military arms and ac- 
coutrements as the debtor is required by law to fur- 
nish’’ is of a temporary character, as applied to 
individuals, and continues so long only as the debtor 
is bound by law to furnish arms and accoutrements. 
When the obligation ceases, the exemption ceases.?8 

[§ 78] 7. Tools, Implements, Instruments, 
Etc.2°—a. In General. Statutes very generally 
exempt to a debtor the ‘‘tools,’’ ‘‘tools and imple- 
ments,’’ ‘‘tools and instruments,’’ ete., necessary 
for carrying on his trade or business. The language 
varies greatly in the different statutes.2° The ob- 
ject of a provision of this character is as plain as 
the abolition of imprisonment for debt; that the 
debtor may not be deprived of the power of paying 
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object is to be considered in determining whether 
a particular article is embraced in a statute.*? This 
exemption sometimes exists in addition to what is 
allowed the head of a family,®* or independently of 
whether the debtor has a family or not.*4 The right 
to an exemption, however, does not exist in the 
absence of a statute conferring it.25 Articles used 
in trade are sometimes specifically exempted by 
express statutory provision, and are in that case 
exempt regardless of whether they may be classi- 
fied as tools, or not.3° 
all the articles in a trade to be exempted, and con- 
tains no general clause for exemption of tools of 
trade,®’ articles not listed are not exempt.** 
Effect of use in business. The mere fact that 
articles are used by a debtor in the conduct of his 
business is not sufficient to justify classifying them 
as tools or implements if they are not ordinarily and 
fairly to be treated as such.?® On the other hand 
the character of the use in particular cases may be 


And where a statute lists 


his debts and of making an honest living.?} 


26. Fry v. Canfield, 4 Vt. 9. 
ee owed v. Harley, 37 S. C. 
i 


28. Owen v. Gray, 19 Vt. 543. 

[a] Absconding of militiaman.— 
After the debtor, an adjutant of a 
regiment, has absconded, his exemp- 
tion ceases, since being without the 
jurisdiction he is no longer obliged 
to furnish the equipment. Owen v. 
Grave 19. Vit. 543. 

29. Common-law exemption from 
distress for rent see Landlord and 
Tenant [24 Cyc 1301]. 

Occupation permitting claim see 
supra §§ 46-62. 

Effect of suspension or abandon- 
ment of trade or occupation see 
supra § 48. 

30. See statutory provisions; and 
cases infra this and following sec- 


L 


tions. ; 
31. Harris v. Haynes, 30 Mich. 
140, 141. 


“The object of the exemption is to 
encourage men who may have become 
unfortunate, by preventing them 
from being deprived of the means 


of making an honest living.’ MHar- 
ris v. Haynes, supra. 
382. In re Whetmore, 29 I. Cas. 


No. 17,508, Deady 585; Files v. Ste- 
vens, 84 Me. 84. 24 A 584, 30 AmSR 
333; Wilkinson v. Alley, 45 N. H. 
551, 552. 

“The word tools, as used in these 
statutes, is presumed to embrace 
“such implements of husbandry or of 
manual labor as are usually em- 
ployed in, and are appropriate to, the 
business of the several trades or 
classes of the laboring community, 
and according to the wants of their 
respective employments or _ profes- 
sions, whether farmer, mechanic, 
manufacturer, or, in fact, any artisan 
or laborer, who may require the use 
of such helps to obtain his living.” 
Wilkinson y. Alley, supra. 

83. Harrison v. Martin, 7 Mo. 286. 

34. Geiger v. Kobilka, 26 Wash. 
171. 66 P 423, 90 AmSR 733. 

35. Bell v. Douglass, 1 


{a] In North Carolina a carpen- 
ter’s tools might be sold under an 
original attachment, although they 
were exempt from the operation of a 
fieri facias. “It is insisted, that al- 
though the words are confined to a 
‘fieri facias’ the exemption by impli- 
eation extends to an original attach- 
ment. This is a non sequitur; be- 
cause the Legislature deemed it ex- 
pedient to favor a citizen who resides 
among us, and renders obedience to 
the ordinary process of the law, by 
exempting from execution the tools 
with which he earns a livelihood, or 
the arms with which he musters, it 


Yerg. 


This 


does not follow that the intention 
was to extend the like favour to one, 
who leaves the country or persists 
in his disobedience to the commands 
of the State, which is shown by his 
failing to appear.” The decision 
therefore seems to have gone off on 
the fact that the debtor was attempt- 
ing to escape process. Martindale v. 
Whitehead, 46 N.C. 64, 

Common-law exemption from exe- 
cution see Executions § 45. 

36. Emnscoe v. Dunn, 44 Conn. 93, 
26 AmR 430. 

[a] A fisherman’s boat is exempt 
by a special statute in Connecticut. 
ae v. Dunn, 44 Conn. 93, 26 AmR 
430. 


moreony engaged in trade see supra 
5 58 


37. Martin v. Buswell, 108 Me. 
263, 80 A 828. 

38. Stanton v. French, 91 Cal. 274, 
27 P 657, 25 AmSR 174; Martin v. 
Buswell, 108 Me. 263, 80 A 828. 

[a] MTllustrations—(1) A _ bread- 
box used by a debtor in his business 
as a peddler of bread is not exempt, 
as it is not named in the list of arti- 
cles exempted by Code Civ. Proc. 


§ 690. Stanton y. French, 91 Cal. 
274, 27 PB 657,25 AmSR 174, (ay 4 
potato planter, sprayer, or digger 


mounted on wheels or drawn by ani- 
mals is not exempt under a statute 
exempting one plow, one cart or 
truck wagon, or one express wagon, 
one harrow, one yoke with bows, 
rings, and staples, two chains, and 
one mowing machine. Martin v. Bus- 
well, 108 Me. 263, 80 A 828. 

39. U. S.—In re Zimmerman, 202 
Fed. 812. 


Ark.—Wallace v. Collins, 5 Ark. 41, 
39 AmD 359. 
pe oniae mecley v. Gwillim, 40 Conn. 


Iowa.—Holden vy. 
Iowa 70. 

Kan.—Williams v. Vincent, 70 Kan. 
Sa 79 P 121, 109 AmSR 469, 68 LRA 


La.—Hanna v. Bry, 5 La. Ann, 651, 
52 AmD 606. 

Mass.—Gibson vy. Gibbs, 9 Gray 62. 

N. Y.—Leggett v. Waller, 39 Misc. 
408, 80 NYS 138; Morse vy. Keyes, 6 
HowPr 18. 

Tex.—Simmang v. Pennsylvania F. 
Ins. Co., 102 Tex. 39, 112 Sw 1044, 
132 AmSR 846; Cates v. McClure, 27 
Tex. Civ. A. 459, 66 SW 224; Tucker 
v. Napier, 1 Tex. A. Civ. Cas. § 670. 
a v. Clayton, 179 P 

a. 

ips allace v. Barber, 8 Vt. 440. 

nt.—-Davidson y. Reynolds, 
ee oa 140. VO! Oey ot 

ue.—_Lecavalier yv. Brunelle, 3 
Que. Super. 145, 9 Que. Pr. 209" 


Stranahan, 48 


For later cases, developments and changes in the law see cumulative Annotations, 


such as to justify the classification of articles as 


Tudhope Anderson Co., Ltd. v. La- 
fortune, 17 Que. Pr. 433. 

[a] Advertising signs.—A wooden 
boot hung up at the door of a boot 
and shoemaker shop as a sign of his 
trade is in no sense a tool or imple- 
ment of the debtor’s trade but a 
mere sign or Symbol of it. Wallace 
v. Barber, 8 Vt. 440. 

[b] The building in which a pho- 

tographer carries on his business is 
not exempt as “tools” or “instru- 
ments,” even though it should be con- 
sidered personal property. Holden v. 
Stranahan, 48 Iowa 70. 
_ [ec] A seat on a stock exchange 
is not exempt, under Code Civ. 
Proc. § 1391, as working tools of a 
member. Leggett v. Waller, 39 Misc. 
408, 80 NYS 13. 

{d] Soda fountain and ‘bar used 
on confectionery and soft-drink es- 
tablishment are not “tools ... and 
implements of a mechanic or arti- 
san’ within Comp. li. (1917) § 6925 
subd 4, exempting such tools and im- 
plements from execution. Lindquist 
v. Clayton, (Utah) 179 P 655. 

[e] Horses.—(1) A horse specifi- 

cally exempt under a certain statu- 
tory provision cannot also be classed 
as a tool or implement of a mechanic 
under another provision of the ex- 
emptien statute. simply because it is 
used by him in his trade. In re Zim- 
merman, 202 Fed. 812. (2) The horse 
of a tanner, used by him in his busi- 
ness, is not exempt under a statute 
exempting implements of trade of a 
mechanic. Wallace y. Collins, 5 Ark. 
41, 39 AmD 359. (3): A horse used 
by a butcher to deliver meat to his 
customers does not fall under the 
designation of “tools, instruments, or 
other effects.’’ Lecavalier v. Brunelle, 
33 Que. Super. 145,-9 Que. Pr. 209. 
(4) Physician’s horse see infra § 89. 
(5) Horses exempt as necessary tools 
see infra § 83. 
_{f] Wagon.—(1) <A wagon, with 
patent couplings attached, used by 
the owner in carrying on his busi- 
ness of selling couplings, is not ex- 
empt as a tool, implement, materials, 
stocks, or fixtures necessary for 
carrying on  busfness. Gibson v.: 
Gibbs, 9 Gray (Mass.) 62. (2) A 
wagon is not a necessary “working 
tool” for a mechanic. Morse v. 
Keyes, 6 HowPr (N. Y.) 18. 

{g] Buggy and harness are not 
“tools and apparatus” belonging to 
the trade of an insurance agent. 
Cates v. McClure, 27 Tex. Civ. A. 
459, 66 SW 224. 

{h]  Furniture—(1) The furni- 
ture of a restaurant is not apparatus 
belonging to a trade within the 
meaning of the statute. Seeley v. 
Gwillim, 40 Conn. 106. (2) Lunch 


same title, page and note number, 


. 
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tools, which would not ordinarily be thought of as 


tools, and to make them exempt.*° 


articles such as those just mentioned are not under 
ordinary conditions of use, classified as ‘‘tools,’’ 
they may be exempt as ‘‘chattels’’ under statutes 


using this broader term.*! 


[§ 79] b. Machinery as Tools, Etc.—(1) 


General. The term ‘‘tools’’ 


counter, back counter, shelving, safe, 
Stools, stove, fans, cash register, two 
ice boxes, crockery, tableware, linen, 
knives, forks, and kitchen utensils, 
together with similar articles, are 
not apparatus within the meaning of 
the statute. Simmang v. Pennsyl- 


evania i. Ins. Co., 102 Tex. 39, 112 
SW 1044, 132 AmSR 846. (3) Furni- 
ture of a restaurant exempt as 


ae see infra 83. 
ij 
that a bowling-alley cannot be used 
as a requisite to an end, like a saw 
and plane, or a hammer and anvil, 
or a pick and shovel. Its keeper has 
no object to accomplish beyond its 
mere maintenance for hire. He has 
no trade, or business, beyond the 
mere keeping and letting. All no- 
tions of use and of instrumentality 
are wanting, and unless an article 
be adapted to employment as an 
utensil in the execution of some de- 
sign or the production of some result 
after the analogy of the tool or im- 
plement of the mechanic or miner, 
the protection of the statute does 
not extend to it.’ Williams v. Vin- 
cent, 70 Kan. 595, 597, 79 P 121, 109 
AmSR 469, 68 LRA 634. 

40. In re Conley, 162 Fed. 806; 
Woods v. Keyes, 14 Allen (Mass.) 
236, 92 AmD 765; Bitting v. Vanden- 
burgh, 17 HowPr (N. Y.) 80. 

[a] Horse. 
which exempts from sale on execu- 
tion the tools and instruments of 
any mechanic, minor, or other per- 
son, used and kept for the purpose 
of carrying on his trade or business, 
a person who is a dealer in eggs and 
poultry, which he buys at farmers’ 
houses, and_takes to his places of 
business, and there prepares for ship- 
ment, is entitled to hold as exempt 
a horse, harness, and wagon suitable 
for use in bringing in such products, 
and also his office furniture, scales, 
coops, egg candling booths, etc., nec- 
essary to be used by him in conduct- 
ing his business. In re Conley, 162 
Fed. 806. : 

[b] A clock used by a person in 
his shop or place of business is ex- 
empt as a tool or implement neces- 
sary for carrying on his trade or 
business. Woods v. Keyes, 14 Allen 
(Mass.) 236, 92 AmD 765. ; 5 

[ec] Watch.—‘We can readily im- 
agine cases in which the nature of a 
man’s employment is such that a 
timepiece is necessary to the prosecu- 
tion of the business by which he ob- 
tains a livelihood, and where he uses 
his watch in the very business him- 
self. Cases may occur in which his 
business cannot be done, or if he be 
an employee, his duties cannot be dis- 
charged without a watch. In such a 
case, his watch may properly be in- 
cluded within the term ‘working 
tools.” Bitting v. Vandenburgh, 17 
HowPr (N. Y.) 80, 82. 

Character of use as related to 
necessity of tools for trade see infra 


§ 83 
41. Davidson v. Reynolds, 16 U. C. 
Ce? 140. 


“[a] A horse may be exempt under 
a statute exempting “tools and im- 
plements of, or chattels ordinarily 
used in, the debtor’s occupation. 
Davidson vy. Reynolds, 16 U. C. C. P. 
140. 


in the statutes of 
exemption has been held to mean simple instru- 
ments used by hand, and does not embrace such 
expensive and complicated machines and appliances 
as are used in large manufacturing establishments.* 


Bowling alley.—‘It is obvious: 


— Under a statute’ 


EXEMPTIONS 


While generally 


In 


Mae Ala.—Sallee v. Waters, 17 Ala. 
: Conn.—Atwood v. De Forest, 19 
Conn. 513; 


Ga.—Lenoir v. Weeks, 20 Ga, 596. 
La.—Boston -Belting Co. v. Ivens, 
28 ia. Ann. 695. 
Mass.—Danforth v. Wcodward, 10 
Pick. 423, 20 AmD. 531; Buckingham 
v. Billings, 13 Mass. 82. 
pee ae A trae v. McCauley, 4 Pa. St. 


Tex.—Cullers v. James, 66 Tex. 
494, 1 SW 314; Thresher v. McEvoy, 
(Cive Aw)- 193) SW “159: 

Vt.—Henry v. Sheldon, 35 Vt. 427, 
82 AmD 644. 

[a] Reason for rule.—‘‘It has 
been shown, from the best lexicogra- 
phers, that by the word tool is to be 
understood some simple instrument 
used by the hand; and even if we 
should not confine the term to so 
strict a sense, yet we are not at lib- 
erty to suppose that the legislature 
departed so entirely from the appro- 
priate meaning as to extend it to 
complicated and expensive machin- 
ery, which requires many hands to 
set it in motion. In the broad sense 
contended for by the plaintiff, all the 
utensils of a distillery; the looms, 
spindles, ete., of a cotton or woolen 
manufactory; the forges and other 
instruments of a manufactory of 
iron, would be free from attachment; 
although it is well known that these 
articles may cost thousands of dol- 
lars. Such a construction cannot be 
adopted, without a violation of the 
common principles of our laws for 
the security of debts.’ Buckingham 
vy. Billings, 13 Mass. 82, 86. 

{b] Printing blocks of oil cloth 
painter.—A statute exempting the 
“necessary tools of a tradesman’ 
does not exempt the printing and 
stamping blocks of\a painter of oil 
cloths, costing from one thousand to 
one thousand five hundred dollars, 
and used in a business requiring pe- 
culiar and extensive buildings, nu- 
merous workmen, and some capital. 
Richie v. McCauley, 4 Pa. 471. 

43. Conn.—Seeley v. Gwillim, 40 
Cenn,. 106. 

La.—Boston Belting Co. v. Ivens, 
28 a. Ann. 695. 

Mass.—Smith v. Gibbs, 6 Gray 298. 

Tex.—wWillis v. Morris, 66 Tex. 628, 
1 SW 799, 59 AmR 634; Cullers v. 


James, 66 Tex. 494, 1 SW 314. 

vVt.—Spooner v. Fletcher, 3 Vt. 133, 
21 Amp 579. 

44, Smith v. Gibbs, 6 Gray 
(Mass.) 298. ‘ 

{a] Tilustration—The machinery, 


implements, ete., in a paper mill are 
not exempt under a statute exempt- 
ing the “tools and implements, ma- 
terials, stock, and fixtures of the 
debtor, necessary for carrying on his 
trade or business,” to the amount 
of five hundred dollars. Smith v. 
Gibbs, 6 Gray (Mass.) 298. 

45. Boston Belting Co. 
28 La. Ann. 695. 

[a] Tllustration.—A statute ex- 
empting the “tools and implements” 
of a trade or profession does not ex- 
empt the machinery, apparatus, and 
implements of persons engaged in an 
extensive business as foundrymen 
and machinists, and who operated a 
large factory requiring the attend- 
ance and skill of a large number of 


v. Ivens, 
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Nor, by the weight of authority, are such machines 
and appliances covered by statutes exempting ‘‘ tools 
and implements’’ or ‘‘tools and instruments’’ of a 
trade or business.*® 
dry machinery,*® well drilling machinery,‘® have 
been held not to be exempt under such statutes. It 
has been held that a statute exempting ‘‘tools’’ 
does not exempt any machine, even machines of 
comparatively simple construction,*? as a peg mak- 
ing machine,*® or a portable spinning machine.?® 
But this is not at all clear. At any rate, simple and 
inexpensive machines operated by hand are cov- 


Paper mill machinery,** foun- 


operatives. Boston Belting Co. v. 
Ivens, 28 La. Ann. 695. 


46. Thresher v. McEvoy, (Tex. 
Civ. A.) 193 SW 159. 
[a] Tllustration. — Oil  driller’s 


well-drilling rig, consisting of boiler, 
engine, rotary, pumps, and _ other 
parts of complicated machinery, not 
a “tool” or “apparatus” exempt from 
execution sale. Thresher vy. McEvoy, 
(Tex. Civ. A.) 193 SW 159. 

47. Knox v. Chadbourne, 28 Me. 
160, 48, AmD 487; Willis v. Morris, 
66 Tex. 628, 1 SW 799, 59 AmR 634; 
Henry v. Sheldon, 35 Vt. 427, 82 AmD 
644; Garrett v. Patchin, 29 Vt. 248, 
70 AmD 414; Kilburn v. Demming, 2 
Vt. 404, 21 AmD 543. 

[a] Reason for rule.—‘On the 
principles of justice, the property of 
a debtor should be subject to the 
Satisfaction cf his debts; and the ex- 
emption in the statute ought not to 
be extended beyond what the policy 
and humanity of the law clearly re- 
quire. Though the machine in ques- 
tion, as the case states, was worked 
by the plaintiff by hand, yet it is a 
machine of the same kind and con- 
struction which is used in manufac- 
tories and propelled by water power, 
and if this machine of one hundred 
spindles, of the cost of $100, is ex- 
empt from attachment, why, on the 
same principle, may not a machine of 
five hundred or a thousand spindles, 
of the cost of $1,000, be exempt. The 
distinction between simple instru- 
ments of ordinary manual operation, 
and complicated implements and ma- 
chinery, appears to be a fit general 
rule to be adopted and acted upon; 
and though the case before us, under 
the circumstances stated, may not be 
entirely free from doubt and diffi- 
culty, yet we do not see how we can 
hold the machine in question to be 
free from attachment, without giving 
a construction to the statute, which 
would lead to an exemption of prop- 
erty, of a description and kind never 
contemplated by the legislature, and 
to an extent in value, which would 
comport as little with sound policy 
as with justice.’ Kilburn v. Dem- 
ming, 2 Vt. 403, 404, 21 AmD 543. 

48. Knox’ v. Chadbourne, 28 Me. 
160, 48 AmD 487. 

[a] Illustration.—A statute ex- 
empting ‘tools’ does not exempt a 
machine for making pegs, although 
it can be used by a single person, is 
operated by hand, and is not of great 
value, on the ground that the statute, 
not containing any restriction as to 
value, the exclusion of all articles 
properly called machines is neces- 
sary to prevent debtors from claim- 


ing expensive machinery. Knox v. 
Chadbourne, 28 ..Me. 160, 48 AmD 
487. 

49. Kilburn v. Deming, 2 Vt. 404, 


21 AmD 543. 

{a] Ilustration.—A portable ma- 
chine called a Billy and Jenny, used 
for spinning and manufacturing cloth 
by the debtor who was by profession 
a spinner in the manufacture of cloth 
and which was a machine of about 
the weight and dimensions of a com- 
mon domestic loom capable of being 
easily transported from place _ to 
place is not a tool of the debtor’s 
trade within the meaning of the stat- 
ute. Kilburn v.. Demming, 2 Vt. 404, 
21 AmD 548. 
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ered by statutes exempting ‘‘tools and imple- 
ments,’’ ‘‘tools and instruments,’’ or ‘‘tools and 
apparatus,’’ °° such as cheese making implements,>? 
a weayver’s loom,*? a turning lathe,®* a sewing ma- 
chine of a tailor ** or shoemaker.5> The machine 
must be in itself exempt. The mere fact that it 
takes the place of a tool that is exempt does not 
make it exempt.®® ‘‘Apparatus’’ in a_ statute 
exempting tools and apparatus used in a trade or 
business is a broader term than ‘‘tools’’ and may 
embrace machinery and appliances that would not 
fall under the head of tools.5? 

[§ 80] (2) Value. The value of the machine 
is merely an evidential fact, having a bearing upon 
whether or not the instrument claimed as exempt is 
a ‘‘tool’’? or machinery,°* and the mere fact that 
tools claimed as exempt are expensive does not de- 
feat the claim, if they are in fact tools as distin- 
guished from machinery.®® 

[§ 81] (3) Motive Power. To be exempt as a 
“‘tool’’ the machine must be operated by hand, and 
not by steam or water power,®® and even where the 
statute exempts tools and apparatus, tools have been 
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construed to apply. to simple implements, and ap- 
paratus to machinery, in some instances of consid- 
erable power and weight,®! but in both eases they 
must be worked by hand or muscular power to be 
exempt,®* although in other jurisdictions the terms 
‘‘apparatus,’’ and even ‘‘implements,’’ have been 
construed more broadly to exempt machines driven 
by electricity, steam, or water, where it is shown that 
they are necessary to the debtor in conducting his 
business.°* In these jurisdictions exemptions are 
extended to an electric motor and lathe,* and in 
several of the western states to portable steam en- 
gines and machinery for sawing logs and making 
lumber,®> the courts basing their decision in the 
latter group of eases on the fact that the lumberman 
debtor and owner uses the machinery in person and 
performs a considerable portion of the work him- 
self,°* and that without such machinery the busi- 
ness of a lumberman cannot be carried on. Tt has 
been generally held, however, in jurisdictions where 
a printing press is exempt, that the fact that it is 
operated by steam or electricity and not by band 
or foot power is immaterial.®® 


, 50. Cal.—In re Robb, 99 Cal. 202, 
33 P 890, 57 AmSR 48. 
Conn.—Atwood vy. De Forest, 19 
Conn, 513. 
Ga.—Kirksey v. Rowe, 114 Ga, 893, 
40 SE 990, 88 AmSR 65; Lenoir v. 
Weeks, 20 Ga. 596. 


Kan.—Fish vy. Street, 27 Kam 270. 
Mass.—Rayner y. Whicher, 6 Allen 


292; Daniels y. Hayward, 5 Allen 
43, 81 AmD 731; Dowling vy. Clark, 
1 Allen 2838, 3 Allen 570. 


Minn.—Cronfeldt y. Arrol, 50 Minn. 
327, 52 NW 857, 36 AmSR 648. 

Pa.—McDowell vy. Shotwell, 2 
Whart. 26. 

[a] “Common tools of trade” is 
construed to mean simple and indis- 
pensable appliances used in the 
debtor’s trade. Kirksey v. Rowe, 114 
Ga. 893, 40 SE 990, 88 AmSR 65; 
Lenoir v. Weeks, 20 Ga. 596. 

51. Fish v. Street, 27 Kan. 270. 

[a] Cheese vats, cheese presses, 
curd knives, etc.—Fish v. Street, 27 
Kan. 270. 

- 52. McDowell v. Shotwell, 2 
Whart. (Pa.) 26. 

[a] Illustration. — A  weaver’s 
loom of small value and operated by 
hand, although not taken into the 
hand, is exempt as “tools of a trades- 
man.” McDowell vy. Shotwell, 2 
Whart. (Pa.) 26. 

53. In re Robb, 99 Cal. 202, 33 P 
890, 87 AmMSR 48; Smith v. Roads, 29 
Okl. 815, 119 P 627. 

54. Cronfeldt v. Arrol, 50 Minn. 
327, 52 NW 857, 36 AmSR 648. 

55. Rayner v. Whicher, 6 Allen 
(Mass.) 292; Daniels v. Hayward, 5 
Allen’ (Mass.) 48, 81 AmD 731. 

[a] Illustrations.—(1) The sew- 
ing machine of a shoemaker is in= 
cluded in the expression “tools, imple- 
ments, and fixtures.’ Rayner y. 
Whicher, 6 Allen (Mass.) 292. (2) 
Under a statute exemnting a debtor’s 
tools and implements to the value of 
one hundred dollars, a bootmaker 
carrying on a small business, and 
employing a number of men, can 
claim as exempt not only his tools 
in the strict sense, but also machines 
of simple construction. Daniels v. 
Hayward, 5 Allen (Mass.) 43, 81 AmD 
ale, ; 


56. Henry v. Sheldon, 35 Vt. 427, 
82 AmD 644. 

{a] eather splitting machine.— 
A machine for shaving and splitting 
leather, operated by hand, steam, or 
water, costing two hundred:-and fifty 
dollars, weighing from six hundred 
to nine hundred pounds, operated by 
a crank requiring two men to work 
it by hand, and which had to be kept 
in its place by cleats, is not exempt 


from attachment as a ‘TOO 4) (ale 
though it takes the place of a tool 
that is exempt. Henry v, Sheldon, 
35 Vt. 427, 82 AmD 644, 

57. Wood v. Bresnahan, 63 Mich. 
614, 617, 30 NW 206; Willis v. Mor- 
ris, 66 Tex. 628, 1 SW 799, 59 AmR 
634; Green vy. Raymond, 58 Tex, 80, 
44 AmR 601. 

[a] Steam engine and shingle ma- 
chine are exempt under a statute 
exempting tools or apparatus. ' Wood 
v. Bresnahan, 63 Mich. 614, 30 NW 


206. 

yee Seeley v. Gwillim, 40 Conn. 
6. 

roca: Seeley v. Gwillim, 40 Conn. 
60.. U. S—In re Robinson, 206 

Fed, 176. 


Me.—Batchelder y. Shapleigh, 10 
Me. 135, 25 AmD 213. 

Mass.—Buckingham y, Billings, 13 
Mass, 82. 

Tex.—Willis v. Morris, 66 Tex. 628, 
1 SW 799, 59 AmR-’° 634; Comer 
e Powell, (Civ. A.) 189 SW 


Vt.—Garrett v. Patchin, 29 Vt, 248, 
70 AmD 414; Wallace v. Barker, 8 Vt. 
440; Kilburn v. Demming, 2 Vt. 404, 
406, 21 AmD 543. 

[a] Water mill saw is not a “tool” 
within the meaning of the exemption 
laws. “It is not an instrument 
worked by hand, or by muscular 
power, but part of a mill propelled 
by water.’”? Batchelder vy, Shapleigh, 
10 Me. 135, 25 Amb 213. 


61. Brummage v. Kenworthy, 27 
Okl. 431, 112 P 984, AnnCasi912¢ 
607. ‘ 

[a] Paper cutter.—A paper cut- 


ter, weighing six hundred and eighty 
five pounds, and a card cutter, weigh- 
ing from three to eight pounds, both 
being machines operated by hand, 


necessary in conducting the business | 


of a printer, the head of a family 
residing in the state, are exempt, un- 
der Comp. L. (1909) § 3346 subd 5, 
providing that there shall be reserved 
to every family residing in the state, 
exempt from forced sale for payment 
of debts, all tools, apparatus, etc., 
belonging to and used in a trade, 
Brummage y. Kenworthy, 27 Okl. 431, 
112 P 984, AnnCasi912C 607. 

62. Brummage y. Kenworthy, 27 
Okl. 431, 112 P 984, AnnCas1912C 
607; Willis v. Morris, 66 Tex. 628, 1 
SW 799, 59 AmR 634; Comer v. 
Powell, (Tex. Civ. A.) 189 SW 88. 

[a] The word “apparatus” used in 
the statute may take a wider range 
and embrace such minor machinery 
as may be operated by hand, and 
such as courts of high authority 


have held not to be included under 
the term ‘tools’? as used in similar 
enactments, Willis vy. Morris, 66 
Tex. 628, 1 SW 799, 59 AmR 634, 

638. In re Robinson, 206 Fed. UNG 
Eckman y. Poor, 38 Colo. 200,087 .P 
1088; Wood v. Bresnahan, 63 Mich. 
614, 30 NW 206. 

64. In re Robinson, 206 Fed. 176; 
een v. Roads, 29 Okl. 815, 119 P 
Zits 


[a] Beason for rule.—‘The plain- 
tiff in this case established that, in 
his trade as a machinist and running 
a repair shop, the tool or apparatus 
in question was one of the ordinary 
and essential tools to him, and that 
he used it every working day. The 
fact that he may have found it more 
convenient to attach the same to the 
engine which operated his wife’s 
washing machine, in our judgment, 
will not deprive him of the protection 
which this statute affords.” Smith 
v. Roads, 29 Okl. 815, 816, 119 P 


627 

65. Iickman vy. Poor, 38 Colo. 200, 
87 P 1088; Baker y. Maxwell, 183 
Towa 1192, 168 NW 160, 2 ALR 814; 
Reeves v. Bascue, 76 Kan. 333; 91. P 
77, 123 AmSR 137; Wood v. Bresna- 
han, 63 Mich. 614, 30 NW 206. 

{a] Applications.—(1) Where the 
statute exempts “the tools, imple- 
ments, materials, stock, apparatus, 
team, vehicle, horses, harness, or 
other things” to enable a person to 
carry on his “profession, trade, oc- 
cupation, or business,” not exceeding 
in value two-hundred and fifty dol- 
lars, a person can claim as exempt 
a steam engine and band wheel to the 
same, and a shingle machine and 
gummer, used by him in the manu- 
facture of lumber and shingles. 
Wood v. Bresnahan, 63 Mich. 614, 30 
NW 206. (2) A portable engine and 
saws, belt carrier, and other appli- 
ances commonly used in connection - 
with such an engine for Sawing logs 
and making lumber are the necessary 
tools of a person who saws lumber 
for his living. Reeves vy. Bascue, 76 
Kan. 333, 91 P 77, 123 AmSR Lota 
(8) Portable engine, boiler, saw, and 
lumber carriage with attachment are 
implements without which the busi- 
ness of a lumberman cannot be car- 
ried on and are exempt under the © 
statutes. Eckman y. Poor, 38 Colo. 
200. 87 P 1088. 

66. Reeves vy. Bascue, 76 Kan. 330, 
91 P 77.123) AmsSR 137° ; 

67. Eckman v. Poor, 38 Colo. 200, 
87 P 1088; Reeves y. Bascue, 76 Kan. 
335, 91 P 77, 1283 AmSR 137. . 

68. Harris y, Townley, (Tex. Civ. 
A.) 161 SW 5. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 82-83] 


[§ 82] c. Printing Outfits as Tools. There is 
a direct conflict in the decisions as to whether the 
printing presses, cases, and type of a printer are 
within the statutes exempting tools.°? 
‘Jurisdictions they are exempt.’° But even in these 
Jurisdictions a debtor is entitled to claim as exempt 
only so much of his outfit as is ‘‘necessary to carry 
In other jurisdictions, however, 


on his trade.’’ 7 
they are not exempt.”? 


[§ 83] d. Necessity to Conduct of Occupation 
Statutes exempting tools generally re- 
quire that they shall be necessary for the debtor’s 
And where this requirement 
is not expressed, it is generally implied.7° 
quirement excludes tools which are not necessary 


or Trade.*? 


trade or occupation." 


69. See cases infra notes 70-72. 
ae. Ala.—Sallee v. Waters, 17 Ala. 


482. 

Conn.—Patten y. Smith, 4 Conn. 
450, 10 AmD 166. 

Kan.—Bliss v. Vedder, 34 Kan. 57, 
7) P, 599, 55 AmR 237; Jenkins. v. 
McNall, 27 Kan. 532, 41 AmR 422. 
Us hehe v. Bobo, 15 La. Ann. 
Tex.—St. Louis Type Fdy. v. In- 
ternational Live-Stock, ete. Co., 74 
Tex. 651, 12 SW 842, 15 AmSR 870; 
Green v. Raymond, 58 Tex. 80, 44 
AmR 601; Harris v. Townley, (Civ. 
A.) 161 SW 5; St. Louis Type Fdy. 
wv. Daylor, (Civ.. A.) 35 SW 691. 

[a] Reason for rule.—‘‘The word 
‘apparatus’ is strikingly apt, a gen- 
eric term of the most comprehensive 
signification. The trade or profes- 
sion of Raymond was that of editor 
and publisher of a weekly newspaper. 
What tools and apparatus belonged 
to that trade or profession? It is 
the printing press, type, cases, etc., 
and not alone the pair of scissors, 
bottle of ink and goose-quill pen of 
the editorial department, The appa- 
ratus belonging to the trade of a 
publisher must of necessity include 
the press, type, cases, etc., which 
are essential to the conducting of 
that-business. The blacksmith could 
as well dispense with his anvil and 
hammer, the shoemaker with his awl 
and last, the farmer with his plow 
and hoe, as could the publisher dis- 
pense with his press, type and cases; 
and yet all of these are exempt as 
belonging to these respective trades.” 
Green vy. Raymond, 58 Tex. 80, 83, 
44 AmR 601 [quot Harris v. Town- 
ley, (Civ. A.) 161 SW 5, 6]. 

[b] For example.— (1) Printing 
presses are exempt under a statute 
exempting “all tools and apparatus 
belonging to any trade or profes- 
sion.” Green v. Raymond, 58 Tex. 
80, 44 AmR 601. (2) A printing 
press and paper cutter owned by a 
job printer and necessary for his 
business are exempt under the Texas 
statute. St. Louis Type Fdy. v. Tay- 
lor, (Civ. A.) 85 SW 691. (3) Where 
it is shown that a party depends en- 
tirely upon his trade as a printer 
and editor for means of support, his 
printing press and materials neces- 
sary for the exercise of his trade are 
exempt from seizure under Code Pr. 
art 644. Prather v. Bobo, 15 La. 
Ann. 524. (4) The press and type 
which are necessarily used by a 
debtor and his journeymen in the 
publication of a weekly newspaper 
are tools or implements of trade; but 
the paper and ink employed by a 
printer in his business are stock in 
trade, and not “tools and implements 
of trade.” Sallee v. Waters, 17 Ala. 
482. (5) A printing press and print- 
ing materials of a head of a family 
are exempt under a statute which ex- 
empts the necessary tools of me- 
chanics or other persons used and 
kept for carrying on his trade or 
business, where the owner, an em- 
ployer of others, himself works with 
his employees as a foreman would 
work, and he has other business. 
Bliss v. Vedder, 34 Kan. 57, 7 Fz 


EXEMPTIONS 


In some 


supply it.*§ 


ness may be.’® 


violin for 


This re- 


599, 55 AmR 287. (6) But a debtor 
cannot claim as exempt a job print- 
ing press owned by him unless he 
derives his principal support from 


the business in which the press is 
used. Jenkins v. McNall, 27 Kan. 
532, ,41 AmR 422. (7) Printing 


presses, cases, and type of a printer, 
used by him in his business, are tools 
within the meaning of a statute ex- 
empting ‘tools’ of a debtor neces- 
sary for upholding life, and whether 
they are necessary for upholding life 
was a question for the jury. Pat- 
en v. Smith, 4 Conn. 450, 10 AmD 

In re Mitchell, 102 Cal. 534, 36 
P 840. 

72. Danforth vy. Woodward, 10 
Pick. ;(Mass,) )423, 20°. Am®D © 531; 
Buckingham y. Billings, 13 Mass. 82; 
Frantz v. Dobson, 64 Miss. 631, 2S 
75, 60 AmR 68; Oliver v. White, 18 
8S. C, 2385; Spooner vy. Fletcher, 3 Vt. 
133, 21. AmD 579. 

[a]. Reason for rule.—‘The word 
tool is not understood, either in its 
strict meaning or popular use, as 
designating complicated machinery 
which, in order to produce any useful 
effect, must be worked by combining 
several distinct parts or separate 
pieces, the aid of more hands than 
one being necessary to perform the 
operation; all which is required in 
the use of a printing apparatus. Nor 
can the several parts be denominated 
tools, as they cannot be used sepa- 
rately, but like the axe and its han- 
dle, must be united to accomplish 
any work. The press and forms may 
with as much propriety be denomi- 
nated tools, as the types. All are 
the necessary component parts of 
the machinery for printing. Besides, 
types cannot be used as tools of trade 
by a printer after he is stripped of 
the other parts of his printing appa- 
ratus, so that the exemption from at- 
tachment of the types alone would 
not enable him to pursue his trade 
and thereby to gain his subsistence, 
which was'the object of the statute. 
Such a partial exemption would be as 
useless as the exemption of a single 
tool, or part of a tool] only, among 
many other tools essentially neces- 
sary in a man’s trade or occupation. 
And we are clearly of opinion that 
the statute cannot be So construed 
as to allow any such partial exemp- 
tion or protection. We are equally 
well satisfied that property so valu- 
able as a complete printing appara- 
tus, cannot be protected under the 
statute, the object and intention of 
which was, to make a humane provi- 
sion for the poor; but not to enable 
a person in embarrassed or insol- 
vent circumstances, to withhold a 
large amount of property from_the 
just claims of his creditors.” Dan- 
forth v. Woodward, 10 Pick. 
423, 427, 20 AmD 581. : 

73. Property necessary to enjoy~ 
ment of exempt property see infra 

143. y 
; 74, See statutory provisions; and 
cases infra this section. 

75. In re Baldwin, 71 Cal. 74, 12 
P 44; Meyer v. Meyer, 23 Iowa 359, 
92 AmD 432; Parshley v. Green, 58 


(Mass.): 


[25.0.5:] 5Y 


to enable the debtor to work at his trade or occupa- 
tion,’® but'does not require that they shall be indis- 
pensable and allows those to be included which en- 
able the debtor to carry on his trade conveniently © 
and in the usual manner.77 
be exempt, although it may be possible for the 
debtor to secure employment with one who will 
: Whether a particular implement is or 
1s net necessary to the debtor depends in a large 
measure upon what his trade, profession, or busi- 


So an implement may 


Thus a safe*® and lamp * have 


been held necessary for a watchmaker; a cornet or 
a musician;§? a piano for a music 
teacher ;** a sewing machine for a tailor;8* clocks, 
stoves, screens, pitchers, and table covers for a mil- 


NCH. 271. 

[a] For example, where a statute 
exempts the “proper tools or imple- 
ments of a farmer,” it is construed 
as exempting the “necessary articles, 
tools, instruments, etc., and not arti- 
cles and things merely convenient.” 
Meyer v. Meyer, 23 Iowa 359, 376, 92 
AmD 432, 

76. In re Mitchell, 102 Cal. 534, 
86 P 840; Meyer v. Meyer, 23 Iowa 
359, 92 AmD 432; Prather v. Bobo, 
15 La. Ann. 524; Buckingham v. 
Billings, 13 Mass. 82. 3 

77. Cal—In re Bowman, 83 Cal. 
153,23 P 35; 

 abaMlage ice v. Williams, 2 Pick. 

Mich.—Stewart v. Welton, 32 Mich. 
56; Kenyon v. Baker, 16 Mich. 373, 
97 AmD 158. 

Or.—Childers v. Brown, 81 Or. 1, 
we t 166, 168, AnnCas1918D 170 [cit 

ye]. 

R. I.—Healy vy. Bateman, 2 R. I. 
454, 60 AmD 94. 

Vt.—Garrett y. Patchin, 29 Vt. 248, 
70 AmD 414. 

[a] Meaning of “necessary.”—(1) 
“The term ‘necessary’ in this connec- 
tion has been construed to méan 
convenient or useful, and that has 
been deemed convenient or useful 
which a man procures for his own 
personal use, unless extravagant.” 
Garrett. v. Patchin, 29 Vt. 248, 249, 
70 AmD 414. (2) Where the statute 
exempts the working tools of a me- 
chanie “necessary for his usual oc- 
cupation,”’ the court approved an in- 
struction that the phrase quoted 
“should not be construed to mean 
only such working tools as should 
be indispensably necessary to the 
mechanic, or even such as are in gen- 
eral used by individuals of the same 
craft, but such as the individual in 
question has adopted to facilitate 
and diminish his labor and make it 
more profitable.” Healy v. Bateman, 
2 R. I. 454, 456, 60 AmD 94. 

78 In re Robb, 99 Cal. 202, 33 P 
890, 37 AmSR 48. 

79. See cases infra notes 80. 81. 

80. McManus’ Est., 87 Cal. 292, 25 
P 413, 22 AmSR 250, 10 LRA 567. 

{a] Iustration.-— Upon evidence 
that a safe is necessary to the profit- 
able conduct of watch repairing and 
that customers will not leave their 
watches to be repaired unless one is 
used, a safe is properly set off to 
the debtor. McManus’ Est., 87 Cal. 
aa 25 P 413, 22 AmSR 250, 10 LRA 
19) . 

81. Bequillard v. Bartlett, 19 Kan. 
382, 27 AmR 120. 

fa] Dlustration. — A lamp and 
other articles kept by a’ watchmaker 
and jeweler are exempt from attach- 
ment and execution, as “tools and im- 
plements,” provided such articles are 
necessary for his use in carrying on 
the business of making and repairing 
watches and jewelry. ' Bequillard v. 
Bartlett, 19 Kan. 382, 27 AmR 120. 

g2. See supra § 57. 

83. See infra § 89. 

84. Dowling v. Clark, 1 Allen 
(Mass.) 283, 3 Allen (Mass.) 570; 
Cronfeldt v. Arrol, 50 Minn. 327, 52 
NW 857, 36 AmSR 648. 


. 
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liner ;®° chairs,®* mirrors,§’ tables,8° and foot rests,8° 
for a barber; articles used to garnish the table 99-93 
for a restaurant keeper; a buggy and harness,®* and 
safe, for an insurance agent; a safe, set of ab- 
stracts, cabinet, and table for an abstractor of 
titles ;°® commercial books,®* safe and show eases,°8 
for a merchant; a horse and wagon for a carpen- 
ter ;°® knives, saws, meat blocks, meat racks, scales, 
pans, a sausage mill, and an ice box for a butcher ;* 
a horse, harness and wagon for a dealer in eggs and 
poultry ;? appliances for producing moving pictures 
for a moving picture show proprietor;* pool tables 
for a proprietor of a pool parlor;* a net and boat 
for a fisherman;° a canoe for a professional guide 
for hunters and fishermen;® a rifle for a hunter or 
frontiersman;’ a sled for a lumberman;® a buggy 
and harness for a physician;® a horse or team,?° 
a wagon,’ sled,!* and harness,!* for a teamster; 
a wagon and harness for an express man;!* an omni- 
bus for a hotel keeper;!® a wagon for an itinerant 
lecturer;1® a horse, wagon, and harness for an 
assayer;** a bicycle for a painter and bill poster ;18 
embalming satchels and instruments, embalming 
boards, couches, canopies, rugs, pedestals, candela- 
bras, door erapes, transfer cases, ice boxes, church 
trucks, catafalques, and undertakers’ wagons and 
even wearing apparel for an undertaker;!® and a 
photographie lens for a photographer,?° in those 
jurisdictions where a photographer is held to be a 
person engaged in trade.?1_ But an implement which 
is not practically related to the particular calling 
in question cannot be held exempt on this ground.22 
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-[§§ 83-84 


A grain mill is not exempt for a hotel keeper ;?% 
nor a watch for a plumber;?4 nor a watch and 
chain for a cigar maker;?° nor a bicyele for an 
architect ;?°> nor a‘ buggy and harness for a loan 
and insurance agent ;** nor a typewriter for a physi- 
cian;** nor a rifle for a professional guide for hunt- 
ers and fishermen ;*® nor a rifle for a debtor regard- 
less of his occupation;*° nor chairs for a moving 
picture show proprietor.*t A debtor may require 
several tools of the same kind for his business, 
and their duplication will not, therefore, of itself, 
deprive any one of them of its exempt character as 
a necessary tool, under the section exempting neces- 
sary tools generally,*? even though only one is 
exempt under another section of the same law pro- 
viding for specific exemptions.®? But in the absence 
of a clause exempting necessary tools generally, a 
debtor will be restricted to the number of articles 
fixed by the specific exemption section.*4 

[§ 84] e. Necessity of Employment in Occupa- 
tion or Trade *°—(1) In General. The statutes of- 
ten expressly require that the tools and implements 
which they exempt shall be used by the debtor to 
earn his living, or to carry on his trade or busi- 
ness,°° their necessity for this purpose being the 
reason for exempting them.?7 And by the weight of 
authority, when such a condition is not expressed, it 
is to be implied.*® Under these statutes the ‘‘tools’’ 
of a mechanic or other person must be kept for 
actual use in his trade,?° not merely for ‘his pleasure 
or convenience,*® or for hiring out to others to be 


85. Woods vy. Keyes, 14 Allen| wagon used chiefly by an itinerant|Civ. A.) 166 SW 74. 

(Mass.) 236, 92 AmD 766. lecturer to carry his apparatus in is 32. Cronfeldt v. Arrol, 50 Minn. 
86. Terry v. McDaniel, 103 Tenn.|a tool of his occupation is a question | 327, 52 NW 857, 36 AmSR 648; La- 

415, 58 SW 732, 46 LRA 559. of fact. Hall v. Nelson, 59 N. H. guna v. Quinones, 23 Porto Rico 

» Terry v. McDaniel, 103 Tenn. | 573. ; 358. 

415, 58 SW 732, 46 LRA 559. ; 17. Watson v. Lederer, 11 Colo. 33. Cronfeldt v. Arrol, 50 Minn. 
88. Fore v. Cooper, (Tex. Civ. A.) 577, 19 P 602, 7 AmSR 263, 1 LRA 327, 52 NW 85%, 86 AmSR 648. 

34 SW 341. 854. [a] fFllustration. — In Minnesota 
89, Allen v. Thompson, 45 Vt. 472. 18. Roberts v. Parker, 117 Iowa] two machines may be allowed the 
90-93. Boily v. Guillot, $ Que. Pr.| 389, 90 NW 744, 94 AmSR 316, 57|debtor as reasonably necessary for 

336, re i WE: LRA 764. carrying on his trade, under Gen. St. 
94. Wilhite v. Williams, 41 Kan. [a] Illustration.—Under a statute (1878) c¢ 66 § 319, exempting tools 

288, 21 P 256, 13 AmSR 281. : which exempts to the head of a fam- used in a trade, although subd 9 
25. Betz v. Maier, 12 Tex. Civ. A. ily, if a laborer, a team with a wagon | specifically enumerates only ‘one 

219, 23 SW 710. or other vehicle and a proper harness sewing machine.’ Cronfeldt v. Ar- 
96. See supra § 57. or tackle by the use of which the rol, 50 Minn. 327, 52 NW 857, 36 
97. Farmers, etc., Bank v. Frank- | debtor habitually earns his living, al AmMSR 648. 

lin, 1 La. Ann, 393. ; bicycle used by a painter, paper 34 See supra § 78. 

98. Cunningham v. Brictson, 100| hanger, and billposter to earn his liv- 35. Abandonment of trade as af- 

Wis. 878, 77 NW 740. ing is exempt and the fact that the | fecting status of debtor as.person en- 
99, Whitmarsh vy. Angle, 3 Code|bicycle was not known when the|titled to claim exemption see supra 

Hen oe habe ae cecerareeibar rts arate vee enacted is immaterial.|§ 48. P 
5 oyt v. Pullman, 4 ’ oberts v. Parker, 117 Iowa 389, 90 Unlawfulmess of trade s ra 

152 P 386, LRA1916B 1288; Hammond |NW 744, 94 AmSR 316, 57 LRA 764, 49. : ; see 

v. McFarland, (Tex. Civ. A.) 161 SW 19. Steiner vy. Marshall, 140 Fed. 36. See statutory provisions. 

47. 710, 72 CCA 103; O’Reilly v. Erlanger, 87. See*cases infra notes 39—41. 
2. In re Conley, 162 Fed. 806. ) 108 App. Div. 318, 95 NYS 760. 33. La.—Lambeth y. Milton, 2 
3. Campbell v. Honaker, (Tex. Civ. 20. Davidson v. Hannon, 67 Conn. Rob, 81. : 

A.) 166 SW 74. h 312, 34 A 1050, 52 AmSR 282, 34 Me.—Files vy. Stevens, 84 Me. 84, 
4. Harris v. Todd, (Tex. Civ. A.)|LRA 718. 24 A 584, 30 AmSR 333. : 

158 SW 1189. ‘ 21. See supra § 58. N. H.—Norris v. Hoitt, 18 N. H. 

Ae es ey Geka 1 Thomps. pet als cases infra notes 23-31. 196. 

: : . 4 Cede 5 — 
Pb inicot Mullen. 140 Fed. 206. i eos. v. Cooper, 30 Kan, 574, pee: Burgess v. Everett, 9 Oh. St. a 
7. See Choate v. Redding, 18 Tex. 24. In re Turnbull, 106 Fed. 667. Tex.—Cooper .y. Pierce, 74. Tex. 
Ze ee Rothschild y. Boelter, 18 Minn. | 526. 12 SW 211. 
: 39. 


Parshley v. Green, 58 N. H. 271. 
9. See infra § 89. 


10. Rice vy. Wadsworth, 59 N. H. 
400s Butler v. Prevost, 7 Que. Pr. 
11. Schwartz vy. Dennis, 138 La. 


848, 70 S 857, AnnCas1917D 94. 
ba Rice v. Wadsworth, 59 N. H. 
13. Rice v. Wadsworth, 59 N. H. 
ne Butler v. Prevost, 7 Que. Pr. 
65. 
14. Galowitz v. Bumford, 54 Misc. 
41, 104 NYS 492, 39 NYCivProc 24, 
15. White v. Gemeny, 47 Kan. 741, 
28 P 1011, 27 AmSR 320. 
16. Hall v. Nelson, 59 N. H. 573. 
[a] Dlustration. — Whether a 


ue 

[a] Tlustration—A watch and 
chain are not exempt to a debtor who 
1s a journeyman cigar maker as a 
tool of his trade, although the debtor 
states that such watch is necessary 
to enable him to keep his time and 
that of the cigar makers under him. 
Rothschild v. Boelter, 18 Minn. 361. 


26. Smith v. Horton, 19 Tex. Civ. 
pe aee ee SW 401. en 
: ates v. McClure, 27 Tex. Civ. 
A. 459, 66 SW 224. ae 
28. See infra § 89. 
29. In re Mullen, 140 Fed. 206. 
Leen Choate v. Redding, 18 Tex. 
31. Campbell v. Honaker, (Tex. 


Minn.—Prosser.y. Hartley, 35 
Minn. 340, 29 NW 156. 

N. H.—Boend v. Tucker, 65 N. H. 
165, 18, A’ 653% * : 
Peet loos v. Everett, 9 Oh. St. 

Ont.—Wright v. Hollingshead, 23 
Oni Aerie 
den i v. Laverdiere, 7 Que. L. 

£ 


Habitual use see supra § 47. 
40. Richards v. Hubbard, 59 N. H. 


158, 47 AmR 188; Parshley v. Green, 


58. IN: oa 

[a] Wehicles used for pleasure or 
convenience are not exempt as tools 
of a debtor’s occupation. Richards 


v. Hubbard, 59 N. H. 158, 47 AmR-~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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used in their trade. It is not necessary that the 
tools be required for immediate use,*? or that they 
be in actual use at the time of the levy,*? nor that 
If the debtor no 
longer uses the tools in carrying on his own busi- 
ness,*° but employs them in a trade ‘belonging 
to another for whom he works, they are not 


they shall yet have been used.*# 


exempt.*® 


[§ 85] 


employees and assistants.48 


(2) Personal Use by Debtor. 
been held that the tools claimed as exempt must be 
used by the debtor himself, and that those used by 
his employees are subject to execution ;*7 but this is 
not the general rule, and, by the weight of authority, 
a debtor who carries on a small business, and gives 
his personal attention to it, is entitled to exemption 
in the tools employed in it, even though used by his 
Where the debtor, en- 
gaged in one trade, employs another to carry on for 
him a different business from his own, he is entitled 


EXEMPTIONS 


It has 


amount.®3 And, 


183; Parshley v. Green, 58 N. H. 271.;debtor’s tools and implements to the 


41. St. Lambert Lumber Co. v. 
Lambert, 10 Que. Pr. 259. 

[a] Carpenter’s horse.—The horse 
and vehicle of a carpenter who is 
sometimes a contractor and some- 
times a foreman, and who at the 
same time hires out his horse and 
vehicle, aré ,not exempt. St.. Lam- 
bert Lumber Co. v. Lambert, 10 Que. 
iPr. a2095 
Pie Wilkinson vy. Alley, 45 N. H. 

Ae 

43. Wolf v. Farley, 16 NYS 168. 

{a] Tools out of repair.—if the 
debtor is entitled to claim his wagon 
as exempt, his right to the exemp- 
tion is not affected by the fact that 
at the time of the levy the wagon 
had been six weeks at a shop await- 
ing repair. Wolf v. Farley, 16 NYS 168. 
44 Fields v. Moul, 15 AbbPr 
CONE ROY a). OF 

Intention habitually to engage in a 
newly started business see supra 


47. 
: 45. Inre Baldwin, 71 Cal. 74,12 P 44. 

46. In re Baldwin, 71 Cal. 74, 12 
P 44, 

47, Abercrombie v. Alderson, 9 
Ala. 981; Atwood v. De Forest, 19 


Conn. 518. 

48. U. S.—In re Osborn, 104 Fed. 
780; 5 AmBankr 111; In re Peter- 
sen, 95 Fed. 417, 2 AmBankr 630. 

Kan.—Bliss v. Vedder, 34 Kan. 57, 
7 P 599, 55 AmR 237. 

Mass.—Daniels v. Hayward, 5 Al- 
len 43, 81° AmD 731; Dowling v. 
Clark, 1 Allen 283, 3 Allen 570: How- 
ard v. Williams, 2 Pick. 80. 

Pa.—McDowell Wa Shotwell, 2 
Whart. 26. i 

Porto ae ota v. Quinones, 
23 Porto Rico 358. : 

S. C.—Parkerson v. Wightman, 35 
SiC. 143635 

Tex.—Smith v. \ 
173 SW 234: Fore v. Cooper, (Civ. 
A.) 34 SW 341. 

[a] Apprentice’s tools. — Tools 
used by an apprentice or a journey- 
man in the jeweler’s business are 
exempted, although the. master, 
the debtor, worked principally on 
‘watches, his principal business _be- 
ing that of a jeweler. Howard Vv. 
Williams, 2 Pick. (Mass.) 80. 

[b] Small barber shop.—(1) Two 
barber chairs, a mirror in front OL, 
and a table accompanying each, used 
constantly for five years in carrying 
on his trade by a barber, are exempt 
from execution, where he is depen- 
dent on his trade for support, and 
has kept another barber. employed to 
assist him. Fore v. Cooper, (Tex. 
Civ. A.) 34 SW 341. (2) A barber is 
entitled to his exemption in the tools 
of his trade, not merely those which 
he himself uses, but also those used 
by journeymen and apprentices em- 
ployed by him. Laguna v. Quinones, 
293 Porto Rico 358. 

[c] Bootmaker with few em- 
ployees.—_A _ statute exempting a 


McBryde, (Civ. A.) 


\ 


value of one hundred dollars applies 
to a bootmaker who carries on a 
small business and employs a num- 
ber of men therein, working some 
himself, but generally engaged in su- 
perintending his workmen. “While 
the exemption was not intended to 
apply to large manufacturing estab- 
lishments, it has net been supposed 
to be at variance with the letter or 
the spirit of the statute to apply it 
to the case of a mechanic carrying 
on a small business, although he 
may have in his employment men 
who perform thé principal part of 
the labor with the tools, implements 
and fixtures.” Daniels v. Hayward, 
5 Allen (Mass.) 43, 44, 81 AmD 731. 
{d] Farm.—Implements used by 
tenants and employees of a farmer 
as well as those used by the farmer 
personally are exempt. Smith v. Mc- 
Bride, (Tex. Civ. A.) 173 SW 234. 


49. In re Demaurez, 5 Terr. L. 84. 

50. In re Demaurez, 5 Terr. L. 84. 

51. Sammis v. Smith, 1 Thomps. 
& ICT Ni EY) S444; 

[a] A net and boat owned and 


used by a fisherman is a tool within 
the meaning of the statute, although 
two men are required to operate 
. Sammis vy. Smith, 1 Thomps. 
& C. (N. Y.) 444. 

52. Double exemptions generally 
see infra § 152. 

53. Cal.—McCue v. Tunstead, 65 
Cal. 506, 4 P 510. 

Conn.—Seeley v. Gwillim, 40 Conn. 
106; Patten v. Smith, 4 Conn. 450, 10 
AmD 166. 

Iowa.—Equitable L. Assur. Soc. v. 
Goode, 101 Iowa 160, 70 NW 113, 63 
AmSR 378, 35 LRA 690. 

Kan.—Bliss v. Vedder, 34 Kan. 57, 
7 P 599, 55 AmR 237; Jenkins v. Mc- 
Nall, 27 Kan. 532, 41 AmR 422. 

Mass.—Baker v. Willis, 123 Mass. 
194, 25 AmR 61. 

N. H.—Parshley v. Green, 58 N. H. 
271. 

Pa.—Springer v. Lewis, 22 Pa. 191. 

Tex.—Willis v. Morris, 66 Tex. 628, 
1 SW 799, 59 AmR 634; Campbell v. 
Honaker, (Civ. A.) 166 SW 74. 

Vt.—Garrett v. Patchin, 29 Vt. 248, 
70 AmD 414. 

[al Shoemaker and lumberman.— 
A shoemaker who when not em- 
ployed at his trade as_ such cuts 
wood and timber from his land and 
draws it to market for sale is en- 
titled to exemption of a sled used for 
2 purpose. Parshley v. Green, 58 
NH. -271. 

[b] Shoemaker and farmer. — A 
shoemaker who carries on farming 
to a limited extent may be allowed 
an exemption in the simple tools of 
husbandry. Garrett v. Patchin, 29 
Vt. 248, 70 AmD 414. 

[c] Proprietor of opera house and 
moving picture show.—That one is 
operating an opera house and a mov- 
ing picture show at the same time in 
different parts of rented premises 


[25°Ordq” 63 


to an exemption in the tools he uses in his own 
trade,*® but not in the tools used by his employee.®? 
A tool, which requires more than one man to operate 
it, may nevertheless be a tool used by the debtor 
himself and so exempt under the statute.51 

[§ 86] f. Tools 
Trades or Occupations.®2 
ing a debtor’s tools and implements of trade, or 
other property necessary for carrying on his trade 
or business, not exceeding in value a certain sum, 
a person engaged in several occupations, all of which 
are covered by the exemption laws, may claim as 
exempt the tools or other property used in either 
of them, if their value does not exceed the specified 


or Implements of Several 


Under a statute exempt- 


by the weight of authority, unless 


the statute in terms applies to a single business 
only, he may claim the tools or other property used 
in more than one business if the value of all is 
within such amount.5+ Particularly is this so where 


does not prevent him from claiming 
the appliances used to produce the 
moving pictures as exempt within 
the statute. Campbell v. Honaker, 
(Tex. Civ. A.) 166 SW 74. 

[d] Lawyer and real estate agent. 
—The books and office furniture of 
a man who earns part of his living 
by legal work for others in his office 
were held exempt, although he com- 
bined this work with other business 
and did not advertise as a lawyer 
or appear in court in the trial of 
eases. U. S. Equitable L. Assur. Soc. 
v. Goode, 101 Iowa 160, 70 NW 113, 
63 AmSR 378, 385 LRA 690. 

54. In re Robinson, 206 Fed. 176; 
Eager v. Taylor, 9 Allen (Mass.) 156; 
Pierce v. Gray, 7 Gray (Mass.) 67; 
Harrison v. Martin, 7 Mo. 286; Nich- 
ols: v., Porter, ‘7 Tex. \Civ?A\, 3025726 
SW 859. ; 

{al Ice business and farming.— 
A person who is engaged in the ice 
business, and whose tools in that 
business are exempt, can also hold as 
exempt his tools for farming and 


gardening. Pierce v. Gray, 7 Gray 
(Mass.) 67. 
[b] Carriage and harness maker 


and painter.—Under a statute ex- 
empting materials and stock of a 
debtor necessary for carrying on 
“his trade or business’ not exceed- 
ing one hundred dollars in value, a 
person whose original trade is paint- 
ing, but who is also engaged in mak- 
ing and repairing carriages, and in 
making harness, is allowed to claim 
property used in all of these occupa- 
tions, the whole not exceeding one 
hundred dollars in value. Hager v. 
Taylor, 9 Allen (Mass.) 156. 

{c] Musician and tinner.—A cor- 
net of a debtor who is a musician 
and a tinrer is exempt in addition 
to his tinner’s tools, if the entire ex- 
emption amounts to less than the 
statutory limit of one hundred dol- 
lars. Baker v. Willis, 123 Mass, 194, 
25 AmR 61. 

{d] “Jack of all trades.’—‘The 
debtor was actually using all of the 
tools or implements as an artisan or 
mechanic in making his living. He 
was in the general repair business, 
a ‘jack of all trades,’ as he put it, 
and naturally required a great va- 
riety of tools; but such a trade or 
calling is quite as legitimate, and 
perhaps no less useful to society, and 
possibly quite as efficient as a means 
of earning a livelihood for the debtor 
and his family, as is a trade or ecall- 
ing more highly specialized. Sup- 
pose that in a small community, 
where there is not a sufficient amount 
of either carpenter’s work or paint- 
ing to engage all of the time of one 
man, a mechanic qualifies himself to 
render efficient service both as a var~- 
penter and a painter, and purchases 
the necessary tools and appliances 
for carrying on both lines of work, 
and in fact follows both trades, and 
depends for his livelihood upon his 


54 [25 0. J.] 


the trades are of a kindred nature.5> But the debtor 


will not be allowed to double his exemption in this . 


way, where the statute places a limit upon the 
amount exempted.°> And if one of the trades is car- 
ried on not by himself personally, but by an em- 
ployee, he is not entitled to exemption in the tools 
used by his employee.*? 

“‘Principal’’ business. There are statutes in some 
states exempting the tools, implements, ete., neces- 
sary to enable a person to carry on the business in 
which he is ‘‘wholly or principally’’ engaged.°8 Un- 
der these statutes his exemption is of course re- 
stricted to the tools of one trade.5® Such a statute, 
when a person is engaged in two or more oceupa- 
tions, is to be construed as referring to the-one on 
which he chiefly relies for a livelihood, and which 
engrosses most of his time and attention throughout 
the year,°° not necessarily, however, the one that 
brings him in the most income.*1 Where a trade is 
seasonable in its nature and the person who engages 
in it occupies himself with other work during the 
slack period, he does not cease to be one engaged in 
the seasonable trade and is entitled, even during the 
slack period, to the exemption of tools necessary in 
its prosecution.®? It is not necessary that he should 
deyote any particular amount of time to his busi- 


earnings in both; is there any reason; A person who’ is 


either in the s»irit or in the letter 


EXEMPTIONS 


ness.°* But he is not entitled to claim exemption of 
tools used in a trade which he only occasionally fol- 
lows.°* The fact that the debtor uses his tool or 
implement in more than one business or trade does 
not affect his right of exemption if the implement 
is appropriate and necessary for his principal busi- 
ness.% 

[§ 87] g. Farming Tools and Implements.** 
Statutes sometimes expressly exempt farmers’ tools 
and implements, and statutes exempting the neces- 
sary tools or implements of a debtor, without re- 
striction as to occupation, have been held impliedly 
to exempt the necessary tools of a farmer, as well 
as those of a mechanic.°8 Whenvone elaims as 
exempt ‘‘an implement of husbandry,’’ it must ap- 


sg 86-87 


pear that the implement in question is suitable for — 


that oceupation.°? What is suitable depends to some 
extent at least upon the conditions attending agri- 
culture in the jurisdiction where the question 
arises,? and the number of articles exempt may be 
considerably increased under such statutory terms 
as ‘‘materials,’’ ‘‘stock,’’ or ‘‘apparatus.’’7 It 
has been held in some states that statutes exempting 
tools and implements of husbandry exempt only such 
implements as are used by hand.72. But in other 
states the statutes are given a broader construction, 


engaged both in [a] Tools of occupation.—A farm- 


of the statute, when fairly construed, 
Why he should not be permitted to 
claim as exempt, up to the value of 
~500, the tools of both callings? 
None is apparent; but that is sub- 
stantially the case here.” In re Rob- 
inson, 206 Fed. 176, 178. 

55. Hager v. Taylor, 9 Allen 
(Mass.) 156; Howard v. Williams, 2 
Pick. (Mass.) 80; Nichols y. Porter, 
7) Dex, Civ. A. 302, 303, 26° SW. 859. 

[a] A jeweler and watch repairer 
may have exempt articles appropri- 
ate to both employments. Howard 
v. Williams, 2 Pick. (Mass.) 80. 

56. Jenkins vy. McNall, 27 Kan. 
5382, 41 AmR 422; Knapp v. Bartlett, 
23 Wis. 68, 99 AmD 109; Bevitt v. 
Crandall, 19 Wis. 581. 

[a] Ilustration.—Under a statute 
exempting ‘“‘the tools and implements, 
or stock in trade, of any mechanic, 

_ miner, or other person, used and kept 
for the purpose of carrying on his 
trade or business,” if not exceeding a 
certain sum in value, a person cannot 
double his exemption by carrying on 
more than one trade or business, as 
by being both a mechanic and a 
miner at the same time. Knapp v. 
Bartlett, 23 Wis. 68, 99 AmD 109; 
Bevitt v. Crandall, 19 Wis. 581. 

Amount of exemption generally 
see infra § 150. 

57. In re Demaurez, 5 Terr. L. 84. 

58. See statutory provisions. 
Occupation authorizing claim of 

exemption see supra §§ 46-62. 


59. Van Lue v. Wahrlich-Cornett 
Go.) 12eCal. <A. 749, 754,°108 PP’ 717 
[cit Cyc]; Coville v. Bentley, 76 


Mich, 248, 42 NW 1116, 15 AmSR 312; 
Morrill v. Seymour, 3 Mich. 65: Mc- 
Manamy v. Pelletier, 24 Que. Super. 
12 


is 

[a] Ml lustration.—Under the stat- 
ute a debtor may not claim the ex- 
emption given to farmers and also 
the exemption given to teamsters. 
Van Lue v. Wahrlich-Cornett Co., 12 
Cake A. 749,108. Po 7117. 

60. Jenkins v. McNall, 27 Kan. 
5382, 41 AmR 422; Coville v. Bentley, 
76 Mich. 248, 42 NW 1116, 15 AmSR 
312; Stewart v. Welton, 32 Mich. 56; 
Smalley v. Masten, 8 Mich. 529, .77 


AmD 467; Morrill vy. Seymour, 3 
Mich. 65. 
61. Stewart vy. Welton, 32 Mich. 


56; Smalley vy. Masten, 8 Mich. 529, 
77 AmD 467. 
[a] Productiveness not the test.— 


For later cases, developments and changes in the law see cumulative Annotations, 


farming and in business as a tailor, 
but whose principal business is that 
of a tailor, cannot claim a span of 
horses and wagon as exempt on the 
ground that his farming pays him 
most. “The words ‘principally en- 
gaged,’ are not to be construed with 
reference to the productiveness or 
profit of one kind of business over 
another, where two or more oceupa- 
tions are followed at the same time, 
but with reference to the occupation 
or business on which the party 
chiefly relies for a livelihood, and 
that engrosses the most of his time 
and attention; not for a day, or week, 
or month, but through the year. We 
therefore. think the court erred in 
allowing the plaintiff below, who is 
the defendant in error, to prove 
which of his two occupations, tailor- 
ing or farming, would be likely to 
bring him in the most. A new busi- 
ness, embarked in as an experiment 
merely, might temporarily | produce 
more, and require more personal at- 
tention, than the old, and yet the 
latter be one’s principal occupation, 
because most relied on or looked to 
for a livelihood, and the one that 
would be held on to if compelled to 
abandon either.” Smalley vy. Masten, 
8 Mich. 529, 77 AmD 467. 

hy Hebert v. Rondeau, 14 Que. 
m18 

63, Kenyon vy. Baker, 16 Mich. 3738, 
97 AmD 158. 

It is “[not] necessary that the 
business which a person is engaged 
in must necessarily be extensive, or 
occupying most of his time. What- 
ever may be a person’s avocations, 
and whether his business be light 
and allowing intervals, or heavy and 
unremitting, the business, such as 
it is, should be protected under the 


law.” Kenyon vy. Baker, 16 Mich. 
373, 377, 97 AmD 158. 
Cae Noel yv. Laverdiere, 7 Que. L. 
65. Kenyon vy. Baker, 16 Mich. 373, 
97 AmD) 158. 
66. Farmer engaging in other 


work see supra § 86. 

Implements used by tenants and 
employees see supra § 85, 

Temporary cessation of farming 
see supra § 48. 

67. See statutory provisions. 

68. Pierce v. Gray, 7 Gray (Mass.) 
67; Wilkinson v. Alley, 45 N. H. 551; 
Garrett v. Patchin, 29 .vVt. 248, 70 
AmD 414, 


er’s tools are exempt as “tools of the 
occupation of the debtor.” Wilkinson 
v. Alley, 45 N. H. 551. 

69. Voorhees v. Patterson, 20 Kan. 
555; Nelson vy. Fightmaster, 4 Okl. 
38, 44 P 213; Henry v. MeLean, 1 Tex. 
A. Civ. Cas. § 1079; Nelson v. Gurney, 
Man. t. Wood 173. 

[a] A farmer’s horse is generally 
exempt. Nelson y. Gurney, Man. t. 
Wood 173. 

{b] Well-boring apparatus is. sel- 
dom used on the farm and is not 
exempt. Nelson vy. Fightmaster, 4 
Okl. 38, 44 P 218. 


{c] Weighing scales are not ex- 
empt. Nelson vy. Gurney, Man. t. 
Wood 173. : 4 
ph State v. Creech, 18 Wash. 186, 

[a] Logging capstan and cable,— 


A logging capstan and cable and tools 
used in logging are exempt to one en- 
gaged in the occupation of a farmer, 
where it is necessary to use them In 
clearing and improving farms. State 
v.. Creech, 18); Wash. 11'86,/151 Be 363) 

71. Hutchinson v. Whitmore, 90 
Mich. 255, 51 NW 451, 30 AmSR 431. 

[a] Hay, oats, corn, etc. — A 
farmer has a right to an exemption 
of hay, oats, corn, clover seed, corn- 


stalks, etc., under a statute exempt-. 


ing the -“tools, implements, 
terials, stock, apparatus, team, 
hicle, horses, harness, or other things 
to enable any person to carry on the 
profession, trade, occupation, or busi- 
ness in which he is wholly or princi- 
pally engaged, not exceeding in value 
two hundred and (fifty dollars.” 
Hutchinson v. Whitmore, 90 Mich. 
255, 51 NW 451, 30 AmSR 481. 

72. Pierce v. Gray, 7 Gray (Mass.) 
67; Dailey v. May, 5 Mass, 313: Gar- 
oe v. Patchin, 29 Vt. 248, 70 AmD 

“In the country, farming or gar- 
dening is or ought to be part of 
every man’s business; and the sound- 
est policy, as well as the language 
of the statute, forbids the taking of 
any of the tools so necessary to all 
good husbandry.” Pierce vy. Gray, 
7 Gray (Mass.) 67, 68 (exempting 
a shovel, pickaxe. dungfork, and hoe). 

[a] TWustration. — The word 
“tools” in such a statute “has long 
been held to extend to such farming 
tools as are used by hand, and to in- 
clude hoes, axes, pitchforks, shovels, 
spades, scythes,  snaths, cradles, 
dungforks, and other tools of that 


ma- 


Same title, page and note number, 


ve-" 


§§ 87-88] - es 
and are held to cover ordinary farm implements 
not used exclusively by hand, and even expensive 
and improved implements and machinery, the con- 
flict of opinion being accounted for undoubtedly, 
quite as much by varying farming methods and prac- 
tices in different parts of the country, as by the 
phrasing of the statutes.72 So under various stat- 
utes the exemption has been held to extend to 
wagons,’* plows,’® harrows,’* cultivators,’7 mow- 
ers,"* reapers,’® binders,8° Harvesters,§1 fanning 
mills,*? wheels and axletree,* hay racks;°+ drags,®® 
sleds,°® ice racks,’? milk ceans,8 harness,8? buzz 
saws.°° A threshing machine is not exempt in some 
jurisdictions ;°t in others, it is.22 There is also a 
conflict of opinion in the case of a cream separa- 
tor.°° Within an exemption of ‘‘such tools, ete., as 
may be necessary for upholding life’? may be in- 
_ eluded such simple mechanic’s tools as are indis- 
pensable for repairing farming implements.%* If the 
implement comes under the head of.’utensils and 
implements of husbandry, it is exempt regardless 
of its value or the amount of land which may be cul- 
tivated therewith,®® except where the statute limits 
the value of articles exempt.°® A statute which 
enumerates as property exempt the homestead of the 
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[25.Cad.) 55 
family and all implements of husbandry does not 
restrict the exemption to such implements of hus- 
bandry as are used in the cultivation of the home- 
stead,” but all implements, providing they are nee- 
essary for the debtor’s use in husbandry, are 
exempt.°* If the debtor uses the implement in 
question principally in work for hire on other peo- 
ple’s farms, and only incidentally on his own farm, 
the implement is not exempt;®® but if the debtor 
uses the implement in question principally in work 
upon his farm, the fact that it is used in harvesting 
the crops of others will not take it out of the stat- 
ute. The debtor is not confined to any one branch 
of farming, but has an exemption of all the neces- 
sary tools used by a debtor in diversified farming ;? 
but he is confined to only that number of implements 
which is necessary.? 

[§ 88] 8. Seed Grain and Farm Stock. Under 
a statute exempting the stock of a farmer to a cer- 
tain amount, he is entitled to an exemption in seed 
grain * or other property which he has upon the farm 
necessary to enable him to carry on his business of 
farming.’ Under other statutes a specific exemption 
is made of necessary seed grain to a limited 


character. But it is not to include, debtor does not exempt a threshing 53 P 653, 66 AmSR 62. 
machinery, or implements used by | machine five rods long requiring ten 96., Bevitt. wv... Crandall, 19. Wis: 
oxen and horses, as carts, plows, har-|men and eight horses to operate it. | 581. ‘ 
rows, mowers and reapers, etc. We}|Ford v. Johnson, 34 Barb. (N. Y.) la] In Wisconsin the farming 
think this is the sound and reason-|364. (2) A thrashing outfit is not | utensils, in addition to those specifi- 
able construction of the statute.” |exempt as “tools or apparatus of | cally allowed him in the statute, are 
Garrett. v. Patchin, 29 Vt. 248, 250,| trade.” Comer vy. Powell, (Tex. Civ.|limited in value to fifty dollars. 
70 AmD 414. ‘ ; A.) 189 SW 88. Bevitt v. Crandall, 19 Wis. 581. 

73. See cases infra notes 74-93. 92. Spence y. Smith, 121 Cal. 536, 97. Smith v.-McBryde, (Tex. Civ. 

74. Hall v. Nelson, 59 N. H. 573;/53 P 6538, 983, 66 AmSR 62; Vande-| A.) 173 SW 234. ; 
Rice vy. Wadsworth, 59 N. H. 100;|ventor v. Nelson, 180 Iowa 705, 163 98. Smith v. McBryde, (Tex. Civ. 
Parshley_v. Green, 58 N. H. 271;|NW 354; Jackman v. Lambertson, 71] A.) 173 SW 234. : ; 
Muse vy. Darrah, 2 Oh. Dec. (Reprint) | Kan. 138, 80 P 55; Muse v. Darrah, 99. Cal.—In re Baldwin, 71 Cal. 
604, 4 WestLMonth 149. 2. Oh, Dec. (Reprint) 604, 4 WestL|74, 12 P 44, : 

75. In re French, 231 Fed. 255;} Month 149. fowa.—Meyer v. Meyer, 23 Iowa 


Meyer v. Meyer, 23 Iowa 359, 92 AmD 


432; Wilkinson v. Alley, 45 N. H. 
bid: 
76. In’ re French, 231 Fed. 255; 


Wilkinson v. Alley, 45 N. H. 551. 

77. In re French, 231 Fed. 255. 

78. Meyer v. Meyer, 23 Iowa 359, 
92 AmD 432; Nelson v. Fightmaster, 
4 Okl. 38, 44 P 213; Humphrey v. 
Taylor, 45 Wis. 251, 30 AmR 738. 

79. Meyer v. Meyer, 23 Iowa 359, 
92 AmD 432; Nelson y. Fightmaster, 
4 Okl. 38, 44 P 213. 

80. Meyer v. Meyer, 23 Iowa 359, 
92 AmD 432. 

81. In re Klemp, 119 Cal. 41, 50 
P 1062, 63 AmSR 69, 39 LRA 340. 

{a] Tustration. — A combined 
harvester, regardless of its value, is 
exempt to a farmer engaged exten- 
sively in raising and _ harvesting 
grain. ‘There is no ground for ex- 
cluding an implement from the oper- 
ation of the statute because it is an 
improvement, and supplants a former 
implement used with less effective- 
ness for the same purpose. Present 
methods of farming, as well as con- 
ducting other kinds of business, re- 
quire the use cf improved machin- 


ery.” In re Klemp, 119 Cal. 41, 43, 
50. P 1062, 63 AmSR 69, 39 LRA 
340. 

é 82. Meyer v. Meyer, 23 Iowa 359, 


92 AmD 482. 


Ab Niy H.- 


83. Wilkinson v. Alley, 
Dow: A 

84. In re French, 231 Fed. 255. 

85. ‘Wilkinson v. Alley, 45 N. 
Dds. 

86. Hall v. Nelson, 59 N. H. 573; 
Rice v. Wadsworth, 59 N. H. 100; 
Parshley v. Green, 58 N. H. 271. 

87. In re French, 231 Fed. 255. 

88. In re French, 231 Fed. 255. 
-g9. In re French, 231 Fed. 255. 

90. In re French, 231 Fed. 255. 

81. Ford v. Johnson, 34 Barb. 


GNinv.) 70045 Soe vy. Powell, (Tex. 
Ginn JA, 189 SIWi8 8.5 c * 

[a] oss example.—(1) <A statute 
exempting the “working tools” of a 


{aj For example.—(1) Where a 
statute exempts the farming utensils 
or implements of husbandry of a 
judgment debtor, a threshing ma- 
chine is exempt, although the debtor 
used the machine to thresh the crops 
of other persons for hire after thresh- 
ing his own crops. Spence v. Smith, 
121, Cal. 536,..53 PB 653; 9335366 AmSR 
62. (2) A threshing separator, trac- 
tion engine, belts, and all parts neces- 
sary to constitute a threshing ma- 
chine kept by a person for the pur- 
pose of carrying on his business of 
threshing is an implement within the 
meaning of the statute. Jackman v. 
Lambertson, 71 Kan. 138, P -55. 
(3) A traction engine and threshing 
machine used by a farmer to thresh 
his own grain and to thresh that of 
others for hire may be an instrumen- 
tality by which a debtor habitually 
earns a living for himself and fam- 
ily within the meaning of the ex- 
emption statute, Vandeventor v. 
Nelson, 180 Iowa 705, 163 NW 


354. 

98. In re Hemstreet, 139 Fed. 958 
(holding separator exempt under 
Iowa statute); Vandeventor v. Nel- 
son, 180 Iowa 795, 163 NW 354 (hold- 


ing separator not exempt under lowa 


statute). 

94. White v. Capron, 52 Vt. 634; 
Garrett v. Patchin, 29 Vt. 248, 70 
AmD 414. 


[a] Gvindstone.—“Very little can 
be accomplished with an ax, Scythe, 
and many other hand tools in con- 
stant use on a farm, without a grind- 
stone to render them serviceable.’ 
White v. Capron, 52 Vt. 634, 637. 

{b] Axes and augers.—A common 
ax, a broad ax, an adz, a hatchet, 
and five augers are exempt to one 
who carries on farming to a limited 
extent for his personal use and who 
does his own mending and tinkering 
of sleds, ox yokes, and_ so _ forth. 
Garrett v. Patchin, 29 Vt. 248, 70 


AmD 414. 
‘95. Spence v. Smith, 121 Cal. 5386, 


359, 92 AmD 482, 

Kan.—Reed v. Cooper, 30 Kan. 574. 

Okl.—Nelson v. Fightmaster, 4 
Okl. 38, 44 P’ 213. y 

Tex.—Tucker v. Napier, 1 Tex. A. 
Civ. Cas. § 670. 

{a] Tiustrations—(1) An expen- 
Sive threshing outfit owned by the 
debtors and others in ‘common and 
used by them to a limited extent 
upon their land, but principally used 
in doing work for others for hire, is 
not exempt as a “farming utensil or 
implement of husbandry.” In re 
Baldwin, 71 Cal. 74, 12 P 44. (2) A 
statute exempting the ‘proper tools 
or implements of a farmer” did not 
exempt a threshing machine used by 
a person: for threshing the grain of 
others for hire, even though he also 
used it to thresh his own grain. 
Meyer v. Meyer, 23 Iowa 359, 92 AmD 

4 (3) A well-boring apparatus 
and derrick owned by a farmer, but 
generally used in doing work for 
others for hire, and only occasionally 
used on his own farm, is not exempt 
under a statute exempting “all im- 
plements of husbandry used upon 
the homestead,” Nelson v. Fight- 
master, 4 Okl. 38, 44 P 213. 

1. Spence v. Smith, 121 Cal. 536, 
53 P 653, 66 AmSR 62; In re Klemp, 
119) Cal. 41,°50/P 1062,: 63° AmSR=69) 
39 LRA 340; Stanton v. French, 91 
Cal. 274,-27 P 657, 25 AmSR 174, 


tee, In re Slade, 122 Cal.’'434, 55 P 
ea In re Baldwin, 71 Cal. 74, 12 P 


4. Stilson v. Gibbs, 46 Mich, 215, 
9 NW 254. 

5. Hutchinson v. Whitmore, 90 
Mich. 255, 51 NW 451, 30 AmSR 481. 

[a] For example, a selection may 
be made from property consisting of 
hay, oats, a yearling steer, heifer, 
two spring calves, some clover seed, 
and a quantity of corn stalks. 
Hutchinson v. Whitmore, 90 Mich, 
255, 51 NW ‘451, 30 AmSR 4381. 
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amount,® or ‘‘stock’’ animals.’ 

[§ 89] 9. Library or Instruments of Profes- 
sional Men. By a specific statutory provision the 
library and implements or working tools of a pro- 
fessional man are made exempt in a number of juris- 
dictions. These statutes are restricted to a par- 
ticular class of debtors known as professional men, 
and one not belonging to the class® is not entitled 
under them to an exemption in the tools of his 
occupation..° Where a limit of value is fixed by 
statute, only books and instruments within the stat- 
utory limit are exempt.1! Habitual use of the books 
and instruments by the debtor in the practice of his 
profession is not necessary, in the absence of stat- 
utory requirement to that effect.1? 

Clergymen. ‘[he books used by a minister of the 
gospel for the purpose of his calling are not liable 
to seizure.'% 

Lawyers. A lawyer’s library is exempt under 
statutes exempting the library and instruments of 
professional men,'* while, with the exception of a 
few jurisdictions where a contrary view is held,'® 
they are not exempt under statutes exempting the 
‘¢eommon tools’’ or ‘‘ working tools’’ of a debtor.?® 
In some jurisdictions the library of a deceased at- 
torney is exempt,!? and, in some states, a share in a 
law library association.'® A lawyer’s ordinary of- 
fice furniture, including his table, desk, bookeases, 
letter press, safe, etc., necessary to enable him to 
carry on his business, is included in the term ‘‘in- 
struments.’’ 1° 

Physician or surgeon. ‘‘ Family library’’ in the 
exemption laws has been held to embrace the pro- 
fessional library of a surgeon who is the head of a 
family,?° and his surgical instruments have been 
held to be exempt as his ‘‘tools,’’?1 as well as his 


Matteson v. Munro, 80 Minn. 18. 


EXEMPTIONS 


Keiher v. Shipherd, 4 NYCiv 


[§§ 88-90 


safe to keep them in,?? and a buggy and harness to 
aid him in making his visits,?* although there is au- 
thority for refusing to exempt a doctor’s horse,?* 
or his horse, vehicle, and harness.?® But his type- 
writer has been held not to be exempt as a ‘‘tool,’’ 76 
and there is authority for not exempting his instru- 
ments under the general exemption of ‘‘tools of 
trade.’? 27 

Dentists. Dental instruments have been held 
exempt either as ‘‘mechanical tools,’’ 28 or as ‘‘in- 
struments necessary for the exercise’’ of the dent- 
ist’s profession,” although it has also been held that 
a dentist is not entitled to exemptions under a stat- 
ute for the benefit of mechanies.*° A. dentist, how- 
ever, is only entitled to the instruments which are 
appropriate to the practice of dentistry,3! and his 
plano and guitar are not exempt as tools of his pro- 
fession.32 It has been held that a dentist’s chair is 
not exempt as a common tool of trade.** 

Musician or teacher of music. Under a statute 
exempting generally the tools and instruments used 
by a debtor in his trade or calling, a cornet,** violin 
and bow,?> and a piano °° have been held exempt, 
where it appeared that the debtor depended upon 
the instrument for support. 

Abstracter of titles. An abstracter of titles is 
entitled to hold as exempt one set of abstracts, a 
safe to keep them in, a cabinet and table.%7 


[§ 90] 10. Work Animals, Vehicles, and Har- 
ness *8—a, Work © Animals—(1) Horses and 
Mules.*® In some jurisdictions a broad provision 


exempts a certain number of horses to a large class 
of persons who habitually earn their living by the 
use of the horses,t? as farmers, teamsters, or other 
laborers,*? to physicians, and to publie officers,*? re- 


stricting the exemption, however, in some instances — 


Ga. 629, 46 SE 828, 100 AmSR 203; 


6. 

340, 88 NW 153. 

[a] Use. — “It is immaterial 
whether the debtor requires the seed 
grain in conducting his own farm 
personally or for the purpose of fur- 
nishing it to a tenant who conducts 
the farm on shares. In either case 
it is for the debtor’s personal use.’ 
Matteson v. Munro, 80 Minn. 340, 342, 
83 NW 153. 

7. Byous v. Mount,’89 Tenn. 361, 
17 SW 1087. 

[a] “Stock hogs” has been held 
to mean such hogs as are capable 
of reproduction and not to refer to 
barrows or spayed sows. Byous v. 
Mount, 89 Tenn. 361, 17 SW 1087. 

8. See statutory provisions. 

9. See supra § 57. 

10. O'Reilly v. Erlanger, 108 App. 
Div. 318, 95 NYS 760. 

[a] Undertaker’s tools.—An _ un- 
dertaker is not a professional man, 
and his desk, safe, and candelabra, 
while they may be exempt as a part 
of his working tools, are not exempt 
under statutory provision exempting 
professional instruments or furni- 
ture. O'Reilly v. Erlanger, 108 App. 
Div. 318, 95 NYS 760. 
ho Brown v. Hoffmeister, 71 Mo. 

12. Perkins v. Wisner, 9 Towa 320. 

Habitual use ‘see supra § 47. 

IS. State v.0 St, Paul, 111 La. -71, 
35 S 389. 

14. Roberts v. Moudy, 30 Nebr. 
683, 46 NW 1013, 27 AmSR 426; Fow- 
ler v. Gilmore, 30 Tex. 432. 


15. Lambeth v. Milton, 2 Rob. 
Tae 81 (under Code Pract. art 


16. Lenoir v. Weeks, 20 Ga. 596; 
parch's Petitioner, 15 R. 1.°245, 2 A 
wit Fowler v. Gilmore, 30 Tex. 


Proc 274. 

[a] For example. — Under Code 
Civ. Proc. § 1391, providing that the 
necessary working tools and library 
of a member of the legal profession 
shall be exempt from execution, a 
share in the New York Law Institute, 
conferring library privileges on a 
practicing lawyer, is exempt to him 
from execution. Keiher vy. Shipherd, 
4 NYCivProc 274. 

19. Abraham v. Davenport, 73 
Iowa 111, 34 NW 767, 5 AmSR 665. 

Lawyer’s exemption as affected by 
his engaging in another occupation 
see supra § 57. 


20. Robinson’s Case, 38 AbbPr 
(N. Y.) 466, 

21. Robinson’s Case, 38 AbbPr 
(N. Y.) 466. 

22. Sterman vy. Hann, 160 Iowa 


356, 141 NW 934, 46 LRANS 287. 

23. Farner v. Turner, 1 Iowa 53; 
Richards v. Hubbard, 59 N. H. 158, 
47 AmR 188; Van Buren v. Loper, 29 
Barb. (N. Y.) 388; Eastman v. Cas- 
well, 8 HowPr (N. Y.) 75; Knapp v. 
Fenn 23 Wis. 68, 99 »AmD 

24, Hanna v. Bry, 5 La. Ann. 651, 
52 AmD 606. 

25. Tudhope Anderson Co., Ltd. v. 
Lafortune, 17 Que. Pr. 483. 

26. Massie v. Atchley, 28 Tex. Civ. 
A. 114, 66 SW 582. 

27. Demers _v. O’Connor, 10 Que. 
Super. 371, 7 Que. Super, 216. 

Physician’s exemption right as af- 
fected by lack of knowledge or skill 
see supra § 57. 

28. Maxon vy. Perrott, 17 Mich. 
soz, Ate 191. 

29. uperron v. Communy, 6 
Ann. 789. pias 
31 Miss. 


30. Whitcomb v. Reid, 
567, 66 AmD 579. 
31. Burt v. Stocks Coal Co., 119 


Smith v. Rogers, 16 Ga. 479. 

32. Smith v. Rogers, 16 Ga, 479. 

83. Burt v. Stocks Coal Co., 119 
Ga. 629, 46 SE 828, 100 AmSR 203. 

34. Baker v. Willis, 123 Mass. 194, 
25 AmR 61. 

35. Goddard v. Chaffee, 2 Allen 
(Mass.) 395, 79 AmD 796. : 
Sethe Amend y. Murphy, 69 Ill. 
an Davidson v. Sechrist, 28 Kan. 
Oo . 

38. Cross references: 
Common-law exemption from distress 

from rent see Landlord and Tenant 

[24 Cye 1301]. 

Exemption as tools or implements of 

trade see supra §§ 83-87. 
pars or food for stock see supra 


Increase of work animals see infra 


§ 141. 

Occupations entitled to exemptions 
see supra §§ 46-62. 

Ownership or possession of other 
property see supra §§ i3—15, 

Value see infra §§ 150-153. 
39. Exemption of horse as: 


Chattels of occupation see supra § 83. 


Implement of trade see supra § 78. 
Tool for occupation of teamster see 

supra § 83. 

Tool of farmer see supra § 87. 

Property necessary to enjoyment of 
exempt horse, etc., see infra § 143. | 

“Team” see infra § 93. ; 

Troop horses see supra § 77. 

Use or habitual use to earn living 
See infra § 96. 

40. See statutory provisions. 

41. Murphy v. Harris, 77 
19 P 377; Lames y. Armstrong, 162 
Iowa 327, 144 NW 1, 49 LRANS 691, 
AnnCasi1916B 511, z 
gore 144 ee rf 4 TURANS Oot, ane 

, , NS 691, 
Cas1916B 511. . ae 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Cal. 194,. 


CE a 


§§ 90-92] 
to heads of families or householders.*? For the 
benefit of those who are entitled, the courts have lib- 
erally construed the terms of the statutes as to the 
property exempt.*4 <A ‘‘work horse’’ has been de- 
fined as a horse which performs the common drudg- 
ery of the homestead, either by hauling wood, draw- 
ing the plow, carrying the family to church, ete., 
under the saddle or in traces, and it is not neces- 
sary that he should perform all these services; if he 
is intended to be used in any or all of them, or in 
others of a kindred character, he is within the 
exemption of ‘‘one work horse.’’45 The term 
‘‘horse’’ or ‘‘work horse’’ has been held to include 
stallions,*® mares,*’ colts,#8 and even a mule *® or 
jackass.°° Mules are also sometimes specifically 
exempted.°! A debtor is confined to the number of 
horses exempted by statute to him *? or to his fam- 
ily.® Some of the statutes exempt a span or pair 
of horses.** <A ‘‘span of horses’’ is two animals 
which may be connected together or united for the 
purpose of a team,°> and a mare and her colt are 
not a span so as to render the colt exempt under 
such statute.5* A statute, however, exempting ‘‘a 
pair of horses’’ has been held not to require that 
‘they shall be used as a team, but to exempt any two 
horses selected by the debtor.°’ Under a statute 
exempting ‘‘one farm-horse or mule,’’ a horse used 


43. Lames v. Armstrong, 162 


EXEMPTIONS 
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in running a dray for the support of the owner and 
his family is exempt.’ ~ 

[§ 91] (2) Oxen. A statute exempting a ‘‘yoke 
of oxen or steers’? may exempt a single ox or 
steer.5® An exemption of a yoke of oxen does 
not necessarily imply cattle already broken to 
work.®° A bull, if used for work, may be within 
an exemption of oxen or of working ecattle.*1 But 
an exemption of a fixed number of yoke of work 
cattle and their yokes does not include horses and 
their harness.®? Under a statute which exempts one 
yoke of oxen to the debtor, the fact that the debtor 
has an interest in another yoke of oxen which he has 
sold to another by a conditional sale does not pre- 
vent him from holding exempt the yoke remaining 
to him.% 

[§ 92] b. Vehicles and Harness.°¢ In many 
states there are provisions in the exemption laws 
expressly exempting particular kinds of vehicles 
used by a debtor in his business or occupation.® 

Wagon. The word ‘‘wagon’’ has been construed 
in some jurisdictions to mean any four-wheeled 
vehicle,®°* whether covered or placed upon springs, 
or for whatever use it may be employed, in the 
transportation of either persons or goods, or both;** 
but the usual interpretation confines the term, as 
used in the provisions for exemption, to a vehicle 


66. Shadewald v. 


Iowa 327, 144 NW 1, 49 LRANS 691, 
AnnCas1916B 511. 

44. See cases infra notes 45-50. 

45. Noland v. Wickham, 9 Ala. 
169, 44 AmD 435. 

46. Ala.—Allman v. Gann, 29 Ala. 
240. 

Cal.—McCue v. Tunstead, 65 Cal. 
506, 4 P 510. 

Ilowa.—Krebs v. Nicholson, 118 
Iowa 134,91 NW 923, 96 AmSR 370; 
Smith v. Dayton, 94 Iowa 102, 62 NW 
650. 


Kan.—Young v. Bell, 1 Kan. A. 
265, 40 P 675. y 
Mo.—State v. Jungling, 116 Mo. 


162, 22 SW 688. 

Man.—Williams v. M. Rumely Co., 
1917] 3 WestWkly 301. 

Exemption of stallion as affected 
by use see infra § 96. 

_ 47. White v. Wilson, 106 Mo. A. 
406, 80 SW 692. : 

48. Cal.—Murphy vv. Harris, 177 
Cale 194.6 19 0P" 30%, 

Kan.—Mallory v. Berry, 16 Kan. 
293. 

Ky.—Winfrey v. Zimmerman, 8 
Bush 587; McClanahan v. McGill, ch 
Ky. Op. 178. 

Me.—Kennedy v. Bradbury, 55 Me. 
107, 92 AmD 572. : 

Tex.—Hall v. Miller, 21 Tex. Civ. 
A. 336, 51 SW 36. 

[a] Ilustrations.—(1) Under the 
statute exempting a “work beast” or 
a “work horse,” a colt is exempt. 
Winfrey v. Zimmerman, 8 Bush (Ky.) 
587. (2) Where the debtor owns 
neither oxen nor horses, a colt is ex- 
empt. Kennedy v. Bradbury, 55 Me. 
107, 92 AmD 572. 

Exemption of colt as affected by 
intention to use see infra § 94. 

49. Tolbert v. Freeman, 130 La. 
47, 57 S 580; McElveen v. Goings, 116 
are 97 74S) 229," 114 “AmSR 574; 
State v. Cunningham, 6 Nebr. 90; Al- 
lison v. Brookshire, 38 Tex. 199. 

{a] ustration—A debtor own- 
ing one horse and one mule can hold 
the mule as well as the horse under 
a statute exempting two horses. Al- 
lison v. Brookshire, 38 Tex. 199. 

50. Richardson Vv. Duncan, 2 
Heisk. (Tenn.) 220; Robinson v. Rob- 
ertson, 2 Tex. A. Civ. Cas. § 253. | 

[a] Mlustration.—A jackass which 
is the only work beast owned by a 
farmer, and which is used by him in 
his farming operations, is exempt 
under a statute exempting “a horse, 


mule, or yoke of oxen,” as it is with- 
in the spirit and intent of the stat- 
ute, although not within its strict 
letter. Richardson v. Duncan, 2 
Heisk. (Tenn.) 220. 

51. Augustine v. Gold, (lowa) 174 
NW 581. 

52. Hawks v. Longbotham, (Tex. 
Civ. A.) 188 SW 734; Pardue v. Re- 
cer, (Tex. Civ. A.) 46 SW 112. 

Limitation in value and number of 
animals exempt see infra § 150. 


53. Simonds v. Gulley, 7 Ala. 721. 

54. See statutory provisions. 

55. Ames v. Martin, 6 Wis. 361, 
70 AmD 468. 

56. Ames v. Martin, 6 Wis. 361, 
70 AmD 468. 

57. Conway v. Roberts, 38 Nebr. 
456, 56 NW 980. 

58. Kirksey v. Rowe, 114 Ga. 893, 


40 SE 990, 88 AmSR 65. 

59. Wolfenbarger v. Standifer, 3 
Sneed (Tenn.) 659. 

[a] Tlustration.—Under a statute 
exempting a horse, mule, or yoke of 
oxen, a Single ox may be claimed as 
exempt, if the debtor has no horse, 
mule, or yoke of oxen. Woldenbar- 
ger v. Standifer, 3 Sneed (Tenn.) 659. 

60. Mallory v. Berry, 16 Kan. 293; 
Berg v. Baldwin, 31 Minn. 541, 18 
NW 821. : 

Necessity for use see infra §§ 94— 
Bowzey v. Newbegin, 48 Me. 
410; Nelson v. Fightmaster, 4 Okl. 
38, 44 P 213. j 

[a] Young bull and steer.—Under 
an exemption of “one yoke of work 
oxen,’ a two-year-old steer and a 
two-year-old bull which have been 
yoked together a few times and are 
being kept by the owner for the pur- 
pose of work oxen are exempt. Nel- 
son v. Fightmaster, 4 Okl. 38, 44 P 313. 

{[b] Bull.— Under a statute ex- 
empting “one pair of working cattle,” 
a bull used for work is exempt, al- 
though the owner has no other cattle, 
Bowzey v. Newbegin, 48 Me. 410. 

62. Kennedy v. Hills, 233 Fed. 666, 
147 CCA 474. 

68. Wilkinson v. Wait, 44 Vt. 508, 
8 AmR 391, 

64. Necessary for enjoyment of 
exempt horse see infra § 143. 

65. See statutory provisions; 
cases infra this section. 

Vehicle and harness as part of 
“team” see infra § 93. 

Vehicles as tools and implements, 
etc., see supra $§ 83, 89, 


and 


sons. 


Phillips, 172 
Minn. 520, 75 NW 717. 

‘[a] Bicycle not included.—A bi- 
cycle is not a ‘wagon,’ within the 
meaning of the statute exempting 
wagons. Shadewald y. Phillips, 72 
Minn. 520, 75 NW 717. 

67. Kimball v. Jones, 41 Minn. 
318, 483 NW 74; Allen v. Coates, 29 
Minn. 46, 11 NW 132 [overr Dingman 
v. Raymond, 27 Minn. 507, 8 NW 
597]; Cone v. Lewis, 64 Tex. 331, 53 
AmR 767; Nichols v. Claiborne, 39 
Tex. 363; Rodgers v. Ferguson, 32 
Tex. 533; Smith v. McBride, (Tex. 
Civ. A.) 173 SW 234; Ashcroft v. 
Hopkins, 2 Alta. L. 253. 

[a] Hack—A vehicle sometimes 
used as a hack for the transporta- 
tion of passengers, and sometimes as 
a wagon for the transportation of 
goods, is exempt. The term “wagon,” 
in the Texas statute of 1866, ‘“‘should 
be construed in its most popular and 
most general sense, and should in- 
clude all four-wheel vehicles, 
whether covered or placed upon 
springs, and for whatever use they 
may be employed, whether for the 
transportation of property or per- 
The intention of the legisla- , 
ture was to protect all laboring citi- 
zens in the pursuit of their occupa- 
tions, and a correct construction of 
the law would seem to protect the 
drayman and cartman in the pos- 
session of their vehicles, although 
they do not come within the strict - 
definition of the word ‘wagon.’”’ Rod- 
gers v. Ferguson, 32 Tex. 5338, 534. 

{[b] Buggy.—(1) A buggy is ex- 
empt as a “wagon.” Allen v. Coates, 
29 Minn. 46, 11 NW 132 [overr Ding- 
man v. Raymond, 27 Minn. 507, 8 NW 
597]. (2) A statutory exemption of 
a wagon will be construed to exempt 
a buggy where it appears that the 
debtor is not possessed of any ordi- 
nary farm wagon but has two bug-, 


Sua Ashcroft v. Hopkins, 2 Alta. L. 
3, 
{[c] Pleasure carriage.— A pleas- 


ure carriage is exempt as a ‘“‘wagon,” 
under the statute where it is the 
only vehicle of the debtor. Nichols 
v. Claiborne, 39 Tex. 363. 

{d] Surrey.—A light two-seated 
vehicle, known as a “surrey,’’ owned 
and used by the debtor, is exempt 
under the statute exempting one 
wagon. Kimball v. Jones, 41 Minn. 
318, 43 NW 74. 

{e] Cart,.—-A statute exempting 
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which is suitable for the transportation of goods.*8 
Under this theory a buggy is held not exempt from 
execution.®® But the requirement that the vehicle 
be for the transportation of goods, in order to be 
exempt, is itself liberally construed to inelude a 
hearse,’® and, under a statute still further restrict- 
ing the exemption to ‘‘express wagons,’’ to allow 
an exemption of any article suitable for carrying 
luggage even though it is not of the ordinary ex- 
press wagon type of construction."* The exemption 
is, however, limited to such articles as are used 
primarily for the transportation of goods, and is not 
extended to vehicles designed primarily for other 
purposes, and only incidentally to the transportation 
of goods.72 In some jurisdictions, the statute re- 
quires that the wagon must be part of the debtor’s 
team, to be exempt.*? 

‘*Cart’’ ordinarily means a two-wheeled vehicle, 
but under the rule requiring a liberal construction 
of exemption laws it has been held to include a large 
wagon with four wheels, when used for the same 
purpose for which the two-wheeled vehicle is or- 
dinarily used.** 

Automobiles. An automobile has been held not 
to be exempt under provisions exempting tools and 
implements of trade,’® nor under statutes exempting 
a wagon in express terms,’® nor a statute specifically 


one wagon and harness necessary for | light 


the use of the family exempts a cart 
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country produce, 
light articles, and one that may be 


[§§ 92-93 
relating to horse drawn vehicles.77 But it has been 
held to be exempt under statutes exempting a car- 
riage,’® and under a statute exempting a ‘‘team or 
other vehicle.’’7° But a statute exempting ‘‘one 
hack or carriage, for one or two horses, by use of 
which a... hackman .. . habitually earns his liv- 
ing’’ does not include an automobile taxicab.%° 
Harness has been held not exempt unless so pro- 
vided by statute.®! 

[§ 938] ec. Teams.8? The term ‘‘team,’’ as used 
in an,exemption statute, has been construed to mean 
one horse or more as the case may be, together with 
the harness and the vehicle which is eustomarily 
attached for use.8s This term covers a one-horse 
team as well as a double team,** on the theory that 
the debtor may take any portion of what consti- 
tutes a-team.8> The horse of a country physician 
whose patients reside at too great a distance to visit 
on foot is a necessary team within the statute,*® 
irrespective of its status under the statutes exempt- 
ing the tools of a debtor’s trade or occupation.’ 
A ‘‘team’’ may include a team of oxen as well as a 
team of horses.8§ It includes a vehicle and har- 


ness as well as the horse or horses,8® and it has, 


been held to apply to a horse not used in connec- 
tion with a vehicle or harness.2° Moreover a wagon 


Cameron, 39 Cal. A. 617, 179 P 525. 
78. Patten v. Sturgeon, 214 Fed. 


and other 


owned by a farmer in which he rides 
to his farm and the harness used in 
connection therewith. Smith v. Mc- 
Bryde, (Tex. Civ. A.) 173 SW 234. 

[f] A dray is included in the 
meaning of the statute exempting 
one wagon or one carriage or buggy. 
Cone y. Lewis, 64 Tex. 331, 53 AmR 
767. 

68. Quigley v. Gorham, 5 Cal. 418, 
638 AmD 139. And see cases infra 


notes 69-72. 
69. U. S—In re Peabody, 19 F. 
Cas. No. 10,866. ‘ 
Kan.—Gordon v. Shields, 7 Kan. 


320. 

Minn.—Dingman vy. Raymond, 27 
Minn. 507, 8 NW 597. Contra Allen 
v. Coates, 29 Minn. 46, 11 NW 132. 
; N. H.—Parshley v. Green, 58 N. H. 

TL. 

Oh.—Dulgar vy. Hartmeyer, 6 Oh. 
Dec. (Reprint) 763, 8 AmLRec 15, 4 
CinecLBul 540. 

{a] Tlustration.—A buggy used 
for carrying persons only is not 
exempt under a statute exempting 
“one wagon, cart, or dray; two plows, 
one drag, and other farming utensils, 
including harness and tackle for 
teams, not exceeding in value three 
hundred dollars.” Gordon y. Shields, 
7 Kan. 320. 

70. Spikes v. Burgess, 65 Wis. 
428, 27 NW 184. 

[aj] Illustration.—A hearse is ex- 
empt as a “wagon,” under a statute 
exempting a wagon without regard 
to the debtor’s occupation. Spikes 
v. Burgess, 65 Wis. 428, 27 NW 184. 

71. Walker v. Carkin, 88 Me. 302, 
34 A 29. 

[a] Tustration.—Under a statute 
exempting an express wagon, the 
presiding judge instructed the jury 
that while “an express wagon is 
commonly known by us all as a four- 
wheeled vehicle, with a_ straight 
body, commonly hung on_ springs, 
with a footboard, a movable seat 
and a dumping tail-board, a vehicle 
of light construction,” the statute 
did not limit the exempted vehicle 
to one strictly of that description; 
that “the true intent and meaning of 
the legislature was to exempt to the 
debtor a vehicle suited and adapted 
to the transportation of luggage, 
truck, small parcels of merchandise, 


conveniently used for such purpose.” 
Walker v. Carkin, 88 Me. 302, 34 A 29. 

72.. Smith v, Chase, 71 Me. 164. 

[a] Peddier’s wagon.—A peddler’s 
wagon for use in trade from place to 
place, with the body hung upon three 
elliptic steel springs, with drawer 
behind and doors at the sides and a 
railing around the top and dasher in 
front, is not exempt as one cart or 
drag or wagon. Smith v. Chase, 71 
Me. 164. 

73. Brown vy. Davis, 9 Hun (N. Y.) 
43; Drains v. Prosser, 32 Barb. 290. 

74.* Havers v. Glass, 22° Ala. 621, 
58 AmD 272; Webb v. Brandon, 4 
Heisk. (Tenn.) 285. 

[a] Dlustration.—Under a statute 
exempting “one horse or ox cart,” a 
debtor can claim as exempt a four- 
wheeled vehicle, the only one he has, 
suited to the ordinary purposes of 
husbandry, drawn by oxen, and em- 
ployed in the same uses to which 
“carts,” in the common acceptation 
of the term, are appropriated. The 
term “cart,” however, in such a stat- 
ute does not exempt pleasure car- 
riages, nor those larger wagons 
drawn by horses, or even oxen, and 
employed solely in the carrying 
trade; but covers such carts or 
wagons only as are suitable to be 
employed about the domestic estab- 
lishment in garnering crops, haul- 
ing wood, rails, and the like. Favers 
v. Glass, 22 Ala. 621, 28 AmD 272. 

75. Eastern Mfg. Co. y. Thomas, 
82 S. C. 509, 64.SE 401 (the debtor’s 
trade does not appear as a fact in 
this case). 

76. Prater v. Reichman, 135 Tenn. 
485, 187 SW 305; Robitaille v. Asse- 
lin, 49 Que. Super. 1. 

[a] Dlustration—An automobile 
of a physician who also carries on 
the business of a cabman will not 
be exempt under a statute exempting 
a horse and wagon of a cabman, not 
exceeding two hundred dollars, used 
by him in gaining his livelihood 
where the value of the automobile 
is grossly in excess of that amount, 
even though the automobile is the 
only property owned by the cabman- 
physician and it is the only means 
he has of earning his living. Ro- 
bitaille v. Asselin, 49 Que. Super, 1. 

77. Crown Laundry, etc., 


Co. vs 


65, 130 CCA 505; Hammond y. Pick- 
ett, (Tex. Civ. A.) 158 SW 174; Peeve- 
house v. Smith, (Tex. Civ. A.) 152 
SW 1196; Parker v. Sweet, (Tex. Civ. 
A.) 127 SW 881. < 
79. See infra § 93. 
In re Wilder, 221 Fed. 476. 
81. eanten v. Traylor, 142 La. 492, 


82. Teamsters, or “other laborers” 
habitually using a team to earn a 
livelihood see supra § 61. 

83. Russell vy. Dilley, 177 Iowa 
522, 159 NW 189; Brown v. Davis, 
9 Hun (N. Y.) 43; Cogsdill v. Brown, 
5 Hun (N. Y.) 341; Harthouse v. 
Rikers, 8 N. Y. Super. 606. 

[a] A horse, harness, and cart 
belonging to a public carman are 
oaieet as a team under the act of 
Super. 606. 

@4. Wilcox v. Hawley, 31 N. Y. 
648; Knapp v. O’Neill, 46 Hun (N. 
Y.) 317; Lockwood -v. Younglove, 27 
Barb. (N. Y.) 505; Finnin v. Malloy, 
33 N. Y¥. Super. 382; Harthouse v. 
Rikers, 8 N. Y. Super. 606; Hastman 
v. Caswell, 8 HowPr (N. Y.) 75; 
Wheeler v. Cropsey, 5 HowPr (N. eo3)) 
288; Hutchinson vy. Chamberlin, il 
NYLegObs 248. 

85. Wilcox v. Hawley, 31 N. Y. 
648; Lockwood  y., Younglove, 27 
Barb. (N. Y.) 505: Finnin v. Malloy, 
33 N. Y. Super. 382. 

[a] Dustration—Where the debt- 
or has but one horse and hires an- 
other to work with it, his own horse, 
which is his interest in the team 
thus made, is exempt, if within the 
statutory limit of value. Lockwood 
v. Younglove, 27 Barb. (N. Y.) 505. 

86. Wheeler vy. Cropsey, 5 HowPr 
(N.Y). 283). " 

87. See supra §§ 88, 84. 

88. See Harthouse v. Rikers, 8 N. 
Y. Super. 606, p 

89. Brown vy. Davis, 9 Hun (N. 
Y.) 48; Dains v. Prosser, 32 Barb. 
(N. Y.) 290 [overr Morse v. Keyes, 
6 HowPr (N. Y.) 18]; Harthouse v. 
Rikers, 8 N. Y. Super. 606; Wolf v. 


Farley, 16 NYS 168; Eastman vy. 
Caswell, 8 HowPr (N. Y.) 75: Hut- 
chinson v. Chamberlain, 11 NYLeg 
Obs 248. 

90. Finnin v. Malloy, 33 N. Y. 
Super. 382. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Harthouse vy. Rikers, 8 N. Nae 
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alone may be exempt as part of the team.®! And it 
has been held that a statute exempting a ‘‘team 
or other vehicle’’ includes an automobile.°? Under 
a statute exempting ‘‘a team consisting of not more 
than two horses,’’ two horses, to be exempt, need 
not be driven together.®* But an unbroken colt 
which has never been used is not exempt as part of a 
team under the statute.®* 

{§ 94] d. Use and Necessity—(1) In General. 
When a statute exempts a particular animal, ve- 
hicle, or team absolutely, and without restriction 
as to persons engaged in any particular occupation, 
or as to the use, any person owning such property 
may claim it as exempt, whatever the purpose for 
which he uses it.°° But the statutes sometimes ex- 
pressly require that the property be actually used, 
or used for a specified purpose, as for working or 
teaming, or in order to earn a living.®® And some- 
times such conditions are impliedly imposed. If 
the statute exempts a ‘‘work horse,’’ or ‘‘ workin 
animals,’’ the animal, to be exempt, must be use 
for work.°® But his character as a work horse 
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[25 C.J.) 59 


may be inferred from his adaptability for that pur- 


pose,’® without direct evidence of his actual use.! 
By the weight of authority, young and unbroken 
animals, as colts and young steers, may be claimed 
as exempt under such a statute exempting work 
animals, if they are in good faith kept, and in- 
tended by the debtor for working animals when 
broken and capable of work. It is not necessary 
that they shall be worked or capable of work at 
the time when.they are levied upon.? There is 
authority, however, to the contrary.2 And a colt 
has been held not to be exempt under circumstances 
showing that it had never been used, that the 
debtor had other horses up to the statutory limit 
which he used in his business, and where there was 
no evidence showing that the owner intended to 
use the colt in a team.* 

[§ 95] (2) Nature of Use—(a) In General. 
In the absence of statutory requirements the horse 
need not be used in a particular form of service, 
as in a plow or cart. If he is used in any kind of 
work, he is a work horse within the statute.® But 


[a] Reason for rule——‘‘The word 
‘team,’ as used in our language and 
in this country, has a broader and 
more extensive meaning than that 
given in our dictionaries, or in any 
of the cases that I have found which 
have dwelt upon its interpretation. 
A horse or other animal trained and 
used for labor and service, when 
it constitutes the motive power to 
accomplish such labor and service, 
is in my opinion a team, according 
to the popular and statutory mean- 
ing of the word. It may be trained 
and worked to carry burdens, with- 
out carriage, harness, or other ap- 
pendage, and, as often is the case, it 


may be used (without trappings of. 


any kind) to supply motive power 
to varieties of machinery, and in 
divers other ways made use of, as a 
colaborer with its owner. I hold 
that the horse or animal that thus 
performs labor, and works for its 
owner, may be justly and properly 
designated as a ‘working ‘team,’ 
without its being associated or used 
‘with any other specified articles of 
property, and therefore I hold that 
the laboring horse is of itself a 
‘working team,’ within the popular 
and statutory definition of these 
words.” Finnin v. Malloy, 33 N. Y. 
Super. 382, 391. 

91. Baker v. Hayzlett, 53 Iowa 18, 
3 NW 796; Dains v. Prosser, 32 Barb. 
(N. Y.) 290 [overr Morse v. Keyes, 6 
HowPr 18]; Hutchinson v. Cham- 
berlain, 11 NYLegObs 248. 

92. Lames v. Armstrong, 162 lowa 
327, 144 NW 1, 49 LRANS 691, Ann 
Cas1916B 511. 

93. Corp v. Griswold, 27 Iowa 379. 

[a] Miustration.—Under a statute 
exempting the horse or team, con- 
sisting of not more than two horses, 
by the use of which any physician 
habitually earned his living, “a 
physician would be entitled to claim 
aS exempt two horses, if, by their 
ase, he habitually earned his living; 
and this he could do, whether he 
drove them together, or used them 
singly. That is to say, if his busi- 
ness was such that he needed to use 
and did use these horses, in a sulky 
or single buggy, and by such use 
nabitually earned his living, both 
would be exempt, as fully and en- 
tirely as though he used them to- 
or as a team, in a double 
buggy.” Corp v. Griswold, 27 Iowa 
379, 380. 

Exemption of “span of horses” see 
supra § 90. 


94, Hogan v. Neumeister, 117 
Mich. 498, 76 NW 65. 
95. Wilhite v. Williams, 41_Kan. 


PSSioal oP 256, 13 AmSR 281; Young 
v. Bell, 1 Kan, A. 265, 40 P 675; Wil- 
cox v. Hawley, 31 N, Y. 648; Knapp 


v. O’Neill, 46 Hun (N. Y.) 317; Smith 
v. Slade, 57 Barb. (N. Y.) 637; Tip- 


aay v. Pickens, 1 Swan (Tenn.) 
96. See statutory provisions, 

is Siete? Burgess v. Everett, 9 Oh. 
a ; 


98. U. S—In re Parker, 18 F. Cas. 
No. 10,724, 5 Sawy. 58. 

Cal.—Robert v. Adams, 38 Cal. 
383, 99 AmD 413. : 

Iowa.—-Smith v. Dayton, 94 Iowa 
102, 62 NW 650; Root v. Gay, 64 Iowa 
399, 20 NW 489; Corp v. Griswold, 27 
Iowa 379. 

Soba wae v. Lee, 124 La. 239, 50 
SS) f 

Mich.—Hogan v. Neumeister, 117 
Mich. 498, 76 NW _ 65. 

Or.—Gollnick v. Marvin, 60 Or. 312, 
118 P 1016, AnnCas1914A 243. 

“Work horse” defined see supra 

90. 

McClanahan v. McGill, 1 Ky. 
Op. 178; Matthews v. Redwine, 25 
Miss. 99. 

[a] Dlustration——Where a horse 
was claimed as exempt as a plow 
horse, 
that they might, without positive 
evidence, infer that the horse was a 
plow horse, and that if he was adapt- 
ed to this business it was sufficient, 
without showing that he had been 
thus used; and the instructions were 


correct. Matthews v. Redwine, 25 
Miss. 99. 
[b] “Work beast” includes a 


horse only nineteen months old and 
never having been worked,. although 
intended for use of family or a work 
beast. McClanahan v. McGill, 1 Ky. 
Op. 178. 

1. Matthews v. Redwine, 25 Miss. 
O98 


2. Kan.—Mallory v. Berry, 16 
Kan. 293. 

Ky.—Winfrey v. Zimmerman, 8 
Bush 587. 


Me.—Kennedy v. Bradbury, 55 Me. 
107, 92 AmD 572. 

Minn.—Berg Vv. 
541, 18 NW 821. 

Okl.—Nelson v. Fightmaster, 4 Okl, 
3855447 Prods. 

[a] Reason for rule.—‘“Such stat- 
utes are to be liberally construed 
in favor of the right of exemption. 
Their object is to secure certain ar- 
ticles necessary to the sustenance of 
the debtor and his family from _ be- 
ing taken for debt. The legislature 
must have had in mind that many 
men are not in possession of suffi- 
cient means to purchase full-grown 
or well-broken teams. Their only 
way to acquire them 'may be to ob- 
tain the young animals. If not pro- 
tected in so doing by the exemption 
law, those who most need it would 
derive the least benefit from it. 


Baldwin, 31 Minn. 


the court instructed the jury: 


Hence the general tendency of the 
court is to hold that where a statute 
exempts ‘horses,’ ‘oxen,’ or ‘COWS,’ 
young animals of the species and de- 
seription that by time and subse- 
quent growth would become such in 
a popular sense, are within the mean- 
ing and import of these terms as 
used in the statute.” Berg v. Bald- 
win, 81 Minn. 541, 542, 18 NW 821. 

{b] Tiustration.— (1) A _ statute 
exempting from sale under execution 
two work beasts or two work horses, 
or one of them and a yoke of oxen, 
embraces and exempts a mare and 
her colt, the execution defendant be- 
ing a housekeeper with a family and 


owning no other work beast. “By 
the use of terms ‘work-beast’ and 
‘work-horse’ the legislature intend- 


ed and meant an animal of the horse 
kind which could be rendered fit for 
service, as well as one of maturer 
age and in actual use.’ Winfrey v. 
Zimmerman, 8 Bush (Ky.) 587, 588. 
(2) A colt may be claimed as ex- 
empt under a statute exempting ‘‘one 
pair of working cattle or, instead 
thereof, one or two horses,” not ex- 
ceeding a certain sum in value, if 
the debtor does not own oxen or 
horses. “The exemption is for the 
benefit of the debtor. If not able to 
own a pair of oxen or a horse or 
horses of the statutory value, it 
would be a strange doctrine to deny 
his right to own a colt, which in 
process of time, will soon become a 
horse.’ Kennedy v. Bradbury, 55 Me. 
107, 92 AmD 572. (3) A steer, only 
twenty months old, which has never 
been worked or broken to work, may 
be claimed as exempt under a stat- 
ute exempting “one yoke of oxen,” 
where the debtor has contracted for 
the purchase of another and intends 
to break the two together and work 
them as oxen. Mallory v. Berry, 16 


Kan, | 293. 
S$ Connell, vi, isk, 54 aVit. moses 
Sullivan v. Davis, 50 Vt. 648. But 


see Mundell v. Hammond, 40 Vt. 641 
(holding young steers exempt). 

{a] Tllustration.—A colt less than 
two years old, too young for team 
work, is not exempt under a statute 


exempting a horse ‘kept and used 
for team work.’ Sullivan v. Davis, 
50 Vt. 648. 


4, Hogan v. Neumeister, 117 Mich. 
498, 76 NW 65. 

5. Allman v. Gann, 29 Ala. 240; 
Noland v. Wickham, 9 Ala. 169, 44 
AmD 435; Washburn v. Goodheart, 
88 Ill. 229; Young v. Bell, 1 Kan. A. 
265, 40 P 675. 

[a] Use by a liveryman.—A liv- 
eryman who hires out his team and 
thereby earns his living may hold it 
age Washburn v, Goodheart, 88 
Ill, ¢ 


60 [25C.J.] 


any kind of work means any kind of ordinary work 
for which a work horse is used.® It has been held, 
however, that a stallion kept solely for stud service 
is not exempt as a work horse.’ But if in addi- 
tion to the stud service, he is also used for work, 
he may be exempt as a work horse.® Likewise, 
a bull if used for work is within a statute 
exempting ‘‘working cattle,’’® or ‘‘work-oxen.’’ 1° 
The use for which the stallion is kept is a question 
of inference to be drawn by the jury on a survey 
of the evidence. And it has been held that a 
stallion, whatever may be the use to which he is 
put, may be claimed as exempt under a statute 
exempting a horse absolutely, without imposing 
any conditions as to its use, or the debtor’s occu- 
pation. A horse, even though a work horse, 
bought and kept for speculative purposes, is not 
being used by the debtor as a work horse, and so is 
not exempt.1® But the mere fact that one having 
an exempt animal, vehicle, or team which he uses 
in his occupation offers it for sale will not deprive 
him of the right to the exemption.14 The question 
is whether, having bought the horse for personal 
use, he holds it later for sale or speculation rather 
than for the particular use for which alone it is 
exempt. If he does, and it is not in fact needed 
or kept for such use it is not exempt. If the 
horse is bought and kept for speculative purposes, 
primarily, the fact that the debtor, until he makes 
a.sale, uses the horse as a work horse in his bus?- 


ness, does not make him exempt.1® A team kept | use of the article, is sufficient ground upon which 
6. Robert vy. Adams, 38 Cal. 383, 18. Tishomingo Sav. Inst. v.| to convey his children to school and 

99 AmD 413, Young, 87 Miss. 473, 40 S 9, 112|church. George v. Fellows, 59 N. H. 
7 Robert v. Adams, 38 Cal. 383,|AmSR 454, 3 LRANS 693, 6 AnnCas | 206. ; 

99 AmD 413; Smith v. Dayton, 94] 776. [b] Use by a commercial traveler. 

Iowa 102, 62 NW 650; Krieg v. Fel- 19. Farner v. Turner, 1 Iowa 53.[-——-A horse required for actual use by 

lows, 21 Nev. 307, 80 P 994. [a] Dlustration—To entitle aja commercial traveler in his busi- 


“Tf a contrary construction of this 
provision were to prevail, a farmer 
in failing circumstances might in- 
vest his whole estate in two val- 
uable stallions or race horses, worth 
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physician to a buggy, “by the use of 
which he habitually 
ing,” as properly exempt from execu- 
tion, it is not necessary that at the 
time of procuring it he intended so 
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for pleasure merely is generally not exempt,” and 
where the team is kept principally for pleasure and 
only oceasionally used to carry the debtor to his 
business, the team is not exempt as work horses 
under the statute.18 But a horse may have been 
bought for speculative purposes or for pleasure, and 
later such purpose may have been abandoned. If 
at the time of the levy, the horse 1s being actually 
kept and used by the debtor as a work horse, the 
intention at the time of the purchase becomes im- 
material.1®9 Statutes, sometimes, however, restrict 


the exemption to include only work animals used in 


a particular form of service.2® Where a statute 
exempts a horse ‘‘kept and used for team work,’’ 
the horse, to be exempt, must be kept and used for 
this purpose.2*_ Where a statute exempts a horse 
‘(when required for farming or teaming purposes, 
or other actual use,’’ the words ‘‘other actual-use’’ 
are to be taken as extending the use beyond farm- 
ing or teaming,” but limiting that extension to other 
uses of a kindred nature.?* : 

[§ 96] (b) Use to Harn Living or Support 
Family. The statutes often require in express terms 
that the property shall be used, or habitually used, 
by the debtor for the purpose of earning a living 
for himself and his family, and in such a case such 
use of course is necessary.24 Sometimes this ¢con- 
dition has been implied when not expressed,?> but 
not under statutes, giving exemptions in absolute 
terms, where possession alone, independent of the 


ness of selling goods by sample is 
exempt under a statute exempting a 
horse when “required for farming 
or teaming purposes, or other actual 
use.’ Towne v. Marshall, 64 N. H. 


earns his liv- 


$10,000, or $20,000 each, with no in- 
tention whatever to use them for 
farming purposes; and, by claiming 
them as exempt from. execution, 
might defraud his creditors, under 
color of law, to a large amount. The 
benevolent design of the _ statute 
might thus be perverted to purposes 


of the grossest fraud.’ Robert v. 
aa 38 Cal. 388, 385, 99 AmD 
13. 


8. Allman v. Gann, 29 Ala. 240; 
eect. v. Tunstead, 65 Cal, 506, 4 P 


ine Bowzey v. Newbegin, 48 Me. 
10. Nelson v. Fightmaster, 4 Okl. 
38, 44 P 218. 
11. Allman y. Gann, 29 Ala. 240. 
12. Young v. Bell, 1 Kan. A. 265, 
40 P 675. 
13. Boyle v. Walsh, 105 Mich. 237, 


63 NW 4385; Gollnick v. Marvin, 60 
on 312, 118 P 1016, AnnCasi914A 
243, 

25 Mich. 


14. O’Donnell v. Segar, 
36h" O'Donnell v. Segar, 25 Mich. 
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16. Boyle v. Walsh, 105 Mich. 237, 
63 NW 435. 
17. In re Libby, 103 Fed. 776: 


Washburn v. Goodhart, 88 Ill. 229; 
Burgess vy. Everett, 9 Oh. St. 425. 

[a] Race horse.—A horse kept 
and used as a race horse and not 
otherwise is not within the exemp- 
tion of “two horses kept and used 
for team work,” although they had 
been used on a few occasions for 
work and also in taking members of 
the bankrupt family to and from 
work or school. In re Libby, 103 
Fed. 776, 4 AmBankr 615. 


to use it; but it is enough if at the 
time of seizure he was actually so 
eee. it. Farner v., Turner, 1 Iowa 


20. See statutory provisions. 

21. Hickok v. Thayer, 49 Vt. 372; 
Webster v. Orne, 45 Vt. 40. 

[a] “Use for team work” defined. 
—‘‘The expression was used in the 
statute in the ordinary sense, and 
according to the common understand- 
ing of its meaning. ‘Team work’ 
means, work done by a team as a 
substantial part of a man’s business, 
as in farming, staging, express 
carrying, drawing of freight, ped- 
dling, the transportation of material 
used or dealt in as a business. This 
is clearly distinguishable from what 
is circumstantial to one’s business, 
as a matter of convenience in getting 
to and from it, or as a means of go- 
ing from place to place to solicit 
patronage, or to settle or make col- 
lections, or to see persons for busi- 
ness purposes. It is plainly distin- 
guishable from family use and con- 
venience, pleasure, exercise or recre- 
ation. None of these uses of’a horse 
are suggested by the expression ‘kept 
and used for team-work.’” Hickok 
v. Thayer, 49 Vt. 372, 375. 

22. Towne v. Marshall, 64 N. H. 
460, 13 A 648; George v.-Fellows, 59 
N. H. 206: 

[a] Taking children to school.—A 
statute exempting a horse “when re- 
quired for farming or teaming pur- 
poses, or actual use” does not limit 
the use to farming or teaming. It 
extends to any other use required by 
the reasonable necessities of the 
debtor. Thus, a horse may be ex- 
empt because required by the debtor 


460, 13 A 648. 
23. Somers v. Emerson, 58 N. H. 
48 ; 


[a] For example.—Under a stat- 
ute exempting a horse “when re- 
quired for farming or teaming pur- 
poses, or other actual use,” “the kind 
of its use is limited. It is not a use 
of pleasure, or trade, or amusement. 
A horse is exempted as a ‘beast of 
the plough’—-an ancient term in the 
law signifying the ordinary uses of 
husbandry, or other actual labor in 
the lawful and useful industry. The 
Same idea is conveyed by the par- 


ticular description, when required for Ps 


farming or teaming purposes, or 
other actual use, calling distinctly 
for the rule, ejusdem generis. That 
rule imposes the limitations of labor, 
of such kind as the necessities of the 
debtor may require. Nor is it enough 
that the. horse may have been act- 
ually required for the use of the 
debtor’s family. It is 
by the debtor himself, 
within the statute. 
pi discriminates, in several signifi- 
can 


absolute, 


benefit of the family, the family is 
named. f 


58 N. H. 48, 49 


19 P 377; Dove v. Nunan, 62 Cal. 399: 
Brusie v. Griffith, 34 Cal. 302, 91 
AmD 695; Calhoun v. Knight, 10 Cal. 
393; Corp v. Griswold, 27 Iowa 379 


TOE Burgess vy. Everett, 9 Oh. St. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Murphy v. Harris, 77 Cal. 194, 


§§ 96-101] | ee 


to base the debtor’s claim for exemption.”® Young 
colts, it has been held, cannot be claimed by a 
farmer as exempt under a statute exempting herses 
by which a farmer habitually earns his living,’ al- 
though a different result is reached under statutes 
differently phrased.?® ‘‘Use to support family’’ in 
a statute exempting oxen or horses, ‘‘used by the 
debtor in obtaining the support for his family,’’ is 
a general requirement and restricted to no particu- 
lar mode of use.?® The requirement is met where 
the team is hired to others for a compensation which 
goes into the general fund to support the family, 
as well as where the debtor personally uses it.°° 
But a team kept for pleasure merely is not within 
either the letter or the spirit of the statute.*t 

[§ 97] (8) Use for Various Purposes. When 
the statute exempts the property only when used 
for work, or for teaming, or to earn a living, ete., 
it is not necessary that it shall be used exclusively 
for this purpose. Occasional use for other purposes, 
therefore, will not defeat the right of exemption.*” 

[§ 98] (4) Use at Time of Levy. Nor is it 
necessary, under such requirements, that the prop- 
erty shall be used for the specified purpose at the 
very time when it is levied upon and claimed as 
exempt.°? An honest intention to devote the prop- 
erty to such use within a reasonable time is suf- 
ficient.24 But the application to the use must be 
intended within a reasonable time of the levy. A 
possible application at some indefinite and uncer- 
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tain time in the future is not sufficient,?> and where 
there is no evidence of an intention to use them, the 
animal will not be exempt.®® One who procures a 
team, or part of a team intending at the time of 
the levy to complete it for use, in good faith, to earn 
a livelihood, has it in such ‘‘habitual use’’ as to 
exempt it from levy, whether he has had the op- 
portunity to use it much or little.*’7 The right of a 
debtor to claim a wagon as necessary in earning sup- 
port for himself and family is not affected by the 
fact that at the time of levy it has been for some 
time at a shop awaiting repairs, the debtor in the 
meantime using a borrowed wagon.?® 

[§ 99] (5) Use Outside of State. The fact that 
an animal or team is used outside of the state does 
not defeat the right to claim it as exempt.®® 

[§ 100] (6) Necessity. When, as is often the 
ease, the statute requires that the work animals 
shall be necessary to the debtor, it does not mean 
that they must be indispensable. It is enough if 
they are reasonably necessary and convenient.*° 

[§ 101] ii. Stock in Trade.*! Under statutes 
exempting the personal property of the debtor to a 
certain amount the exemption may be claimed in 
merchandise kept by the debtor for sale for profit.*? 
However, under some statutes, the debtor’s stock’in 
trade is expressly excluded from exemption ** and 
by others the allowance of an exemption out of a 
‘“shifting stock of merchandise’’ is inhibited.4* Un- 
der such a provision an exemption cannot be claimed 


26. Nuzman v. Schooley, 36 Kan. 
Hlaieeed ee 8 49), 

27. Murphy v. Harris, 77 Cal. 194, 
377. 
23. See cases supra note 2. 
Washburn v. Goodheart, 88 Il. 


29. 
Das 

30. Washburn v. Goodheart, 88 Til. 
229. ; 

31. Washburn y. Goodheart, 88 Il. 
229. 3 

32. Ala.—Allman vy. Gann, 29 Ala. 
240. 


Cal.—Stanton v. French, 91 Cal. 
274, 27 P 657, 25 AmSR 174; Murphy 
v. Harris, 77 Cal. 194, 19 P 377; Mc- 
Cue v. Tunstead, 65 Cal. 506, 3 P 863, 
4 P 510; Dove v. Nunan, 62 Cal. 
ooo. ; 

Me.—Bowzey v. Newbegin, 48 Me. 
410. : 

Mich.—Kenyon v. Baker, 16 Mich. 
373, 97 AmD 158. 

Or.—Childers vy. Brown, 81 Or. 1, 
158 P 166, AnnCas1918D 170. 

vVt.—Webster v. Orne, 45 Vt. 40. 

[a] Peddler who does odd jobs for 
hire.—A debtor who customarily and 
principally uses two horses, a wagon, 
and harness, in his business as a ped- 
dler of bread, is entitled to claim 
them as exempt from execution un- 
der a statute exempting such prop- 
erty when the debtor habitually earns 
his living by its use, although he 
does not exclusively use them in that 
business, but occasionally does odd 
‘jobs with his team for hire. Stanton 

“%. French, 91 Cal. 274, 27 P 657, 25 
AmSR 174. ik 

Stallion and bull used as work ani- 

mals and for stud service see supra 


95. ‘ 
S Use in principal occupation see 
supra 95. 

33. Himae v. Gann, 29 Ala. 240; 


Mallory v. Berry, 16 Kan. 293; Chil- 
ders ay Brown st Or, 1, 158 P 166, 
AnnCas1918D 170; Gollnick v. Mar- 
vin, 60 Or. 312, 118 P 1016, AnnCas 
1914A 243; Hickok v. Thayer, 49 Vt. 
ot2. 
34. 
240. 
Tda.—Cleveland v. Andrews, 5 Ida. 
65, 46 P 1025, 95 AmSR 165. 
Mass.—Carruth v. Grassie, 11 Gray 
Pde Anal 707. c 
Minn.—Anderson v. Ege, 44 Minn. 
216, 46 NW 362. 


Ala.—Allman v. Gann, 29 Ala. 


Or.—Gollnick v. Marvin, 60 Or. 312, 
118 P 1016, AnnCas1914A 2438. 


Vt.—Steele vy. Lyford, 59 Vt. 230, 
naa 736; Rowell v. Powell, 53 Vt. 
[al Reason for rule.—‘The object 


and purpose of the statute are to Se- 
cure certain articles necessary to the 
well-being and sustenance of the 
debtor, his wife and family, from be- 
ing taken on execution for debt. 
When a right is granted, either by an 
individual, or by a statute, the means 
of securing the right are also granted 
by implication. If it were necessary 
to the exemption that the animal 
should be actually giving milk at the 
time, then almost any cow must be 
liable to be taken on execution at 
some time of the year. The court 
are of opinion that if the debtor has 
honestly taken a heifer calf with the 
expectation and purpose of keeping 
her for a cow, he is within the true 
and equitable meaning of the stat- 
ute... Per Shaw,’ C. J, in-Carruth’ Vv. 
Grassie, 11 Gray (Mass.) 211, 71 
AmD 707. 

{[b] Miustration.—Under a statute 
exempting the horse “kept and used 
for team work” a horse is exempt 
if kept with a bona fide intention of 
using him for team work within a 
reasonable time. Steele v. Lyford, 59 
Vt. 230, 8 A 736; Rowell v. Powell, 
53 Vt. 302. 3 

[ec] Starting in business.—Under 
a statute exempting horses or a team 
by which a teamster habitually earns 
his living, a person who has been in- 
capacitated by injuries from pursu- 
ing the employment in which he has 
been engaged upon a railread, and 
who has purchased a pair of horses 
for the purpose of engaging in the 
pusiness of a teamster or drayman, 
intending in geod faith to engage in 
such business, may claim such horses 
ag exempt from levy, although he 
may have not yet actually entered 
upon such business. Cleveland v. An- 
drews, 5 Ida. 65, 46 P 1025, 95 AmSR 
165. 

[d]. Temporary use as a race 
horse.-—Where a farmer has used a 
horse for work on his farm, and in- 
tends to take it back for such use, 
his right to claim it as exempt is 
not defeated by the mere fact that 
the horse at the time of the levy is 


‘in the possession of a horse trainer, 


either for the purpose of develop- 
ing its speed as a trotter or of ascer- 
taining its capacity in that direction. 
This alone does not show that the 
horse is kept or intended to be used 
as a race horse. Anderson v. Ege, 
44 Minn. 216, 46 NW 362. 


85. Jaquith v. Scott, 63 N. H. 5, 
56 AmR 476. 

36. Hogan v. Neumeister, 117 
Mich. 498, 76 NW 65. 

{a] Application. — Where there 
was nothing to show that an un- 


broken, colt was in a condition to be 
used, or was, procured with the hon- 
est intention to be kept for farm 
work, the colt does not belong to an 
exempt class, so as to require the 
officer, after the debtor’s failure or 
refusal to make a selection, to him- 
self: appraise all in the class, and 
make such selection. Hogan v. Neu- 
meister, 117 Mich. 498,76 NW 65. 


87. Bevan v. Hayden, 13 Iowa 
1225 

38. Wolf v. Farley, 16 NYS 168. 

39. Whicher v. Long, 11 Iowa 48. 


40. O’Donnell v. Segar, 25 Mich. 
367; Smith v. Slade, 57 Barb. (N. Y.) 
637; Wheeler v. Cropsey, 5 HowPr 
(N. Y.) 288. 

[a]. A physician’s horse used by 
him for visiting patients living at a 
distance has been held ‘necessary.” 
PA gas v. Cropsey, 5 HowPr (N. Y.) 

88. 

Implied exemption of property nec- 
essary to enjoyment of exempt prop- 
erty see infra § 143. 

41. Farm stock see supra § 88. 

Selection from stock in trade see 
infra § 271. 

. 42. Brewer v. Granger, 45 Ala. 
580. 

43. Endrizzi v. Peto, (B.C.) [1917] 
1 WestWkly 1439. 

[a] Dlustration. — A safe, cash 
register, and so forth of a butcher 
are stock in trade of his business and 
are within the express terms of Rev 
St c 100 § 17, .providing that the 
stock in trade of a trader shall not 
be exempt under the terms of the 
Exemption Law known in Canada as 


the Homestead Act. Endrizzi_ v. 
Peto, (B. C.) [1917] 1. WestWkly 
1439. 


44, Edgewood Distilling Co. v. 
Rosser, 116 Va. 624, 82 SE 716. 


62 [25C.5.] 


to goods forming a part of a stock in a store.*® 
The restriction, however, goes to the present con- 
dition rather than to the general nature of the stock 
of merchandise, so that a shifting stock of mer- 
chandise owned by a merchant ceases to be a shift- 
ing stock on his death and the closing out of the 
business, and his minor children will be entitled 
to their exemption in it.4° Under a statute exempt- 
ing ‘‘the tools, implements and stock in trade’’ 
of any ‘‘mechanic, minor or other person’’ ** or of 
any ‘‘merchant’’ ** used or kept for the purpose of 
carrying on his trade or business, in some jurisdic- 
tions, goods kept for sale by a merchant are re- 
garded as included. Under such a construction the 
stock in trade of a retail liquor dealer may be in- 
eluded if his business is lawful,*® but not, if he is 
carrying it on without a license.5° In other juris- 
dictions, the term ‘‘stock in trade’’ as used in 
conjunction with the exemption of the necessary 
tools and implements of any mechanic, miner, or 
other person, has been restricted to the form of 
property owned by a eraftsman upon which he 
exercises his art, skill, or workmanship and upon 
which he uses the tools of his trade or business.5! 
Under this view the statute applies only to per- 
sons using tools or implements in their trade or 
business,®? and does not exempt the stock in trade 
kept for sale by a merchant or shopkeeper.®? In 
these states ‘‘stock in trade’? means: (1) Material 
suitable, of course, for his particular trade,°4 whick 
the debtor uses in manufacture, that is, material 
upon which he uses the tools which are exempt by 
law to him to produce a certain article;5> and 
(2) the articles manufactured or in the process of 


45, Laderburg vy. Miller, 210 Fed. 
614, 127 CCA 250. 389, 6 NW- 870; 
46. Edgewood Distilling Co. v.|382 Mich. 56. 


Rosser, 116 Va. 624, 82 SE 716. Minn.—Prosser 
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Mich.—Hutchinson y. Roe, 44 Mich. 
Stewart v. Welton, 


manufacture by the debtor,5* even articles made 
by a tradesman at odd moments or during slack 
periods of his business, where this extra work may 
be taken as incidental to his principal occupation, 
and a part thereof.57 Under this construction the 
exemption becomes a supplement to the exemption 
of the tools and implements of the debtor in order 
that he may have something upon - which to 
use his tools and thus make the exemption of them 
to him a thing of some practical value.°* - The 
exemption can be claimed only by tradesmen and 
manufacturers whose business is carried on on a 
small seale.5® The statute does not apply to the 
stock and materials of large manufacturers.°° Nor 
does it exempt goods bought by a mechanic or small 
manufacturer merely to be sold by him again, in 
connection with his manufacturing) business, and 
not to be worked up or manufactured by him, for 
as to these he is a mere merchant, buying and 
selling.®1 
factured by the debtor have been placed on sale by 
him with other property which he has bought for 
resale, will not affect his right of exemption of his 
own product, provided. the manufactured articles 
and merchandise are kept separate and distinet.®? 
But where articles are kept indiscriminately for 
sale and as stock for manufacture, as opportunity 
affords, they are not exempt as stock in trade.*3 

Married woman. Under statutes permitting mar- 
ried women to act as sole traders, they may be 
entitled to the exemptions afforded by statutes of 
this character.*4 

Use in trade or business. The statutes gener- 
ally require that the stock, to be exempt, shall be 


Bartlett, 19 Kan. 382, 27 AmR 120. 
{c] Unfinished burial cases, 
bought by a manufacturer engaged 
in the business of buying cases in 
such unfinished condition and finish- 


v. Hartley, 3D 


[§ 101. 


The fact, however, that articles, manu- 


47. Weil vy. Nevitt, 18 Colo. 10, 31 |-Minn. 340, 29 NW 156. 
P 487; Martin v. Bond, 14 Colo. 466, [a] Dumber belonging to a car- 
24 P 326. penter, and by him being used in 
48. Hettinger v. Wells, 161 Wis.| erecting a house for his own use, 
640, 155 NW 126; Wicker v. Com-|may be exempt as stock or material 
stock, 52 Wis. 315, 9 NW 25. to enable him to carry on his trade. 
49, Hettinger v. Wells, 161 Wis.| Hutchinson y. Roe, 44 Mich. 389, 6 


640, 155 NW 126 (holding, however, 
that the articles in controversy were 
not used or kept for the purpose of 
carrying on the business of saloon 
keeping). 

50. Hettinger v. Wells, 161. Wis. 
640, 155 NW 126; Walsch v. Call, 32 
Wis. 159. 


51. Armstrong-Turner Millinery 
oe v. Round, 106 Kan. 146, 186 P 
PIES 


52. In re Peabody, 19 F. Cas. No. 
10,866 (construing Colorado statute); 
Ex p. Robinson, 20 F. Cas. No. 11,933, 
7 Biss. 125 (construing Wisconsin 
statute); In re Schwartz, 21 F. Cas. 
No. 12,503 (Kansas statute); Rice v. 
Nolan, 33 Kan. 28, 5 P 437; Bequil- 
lard v. Bartlett, 19 Kan. 382, 27 AmR 
120; Guptil v. McFee, 9 Kan. 30; Reed 
v. Neale, 10 Gray (Mass.) 242; Gib- 
son v. Gibbs, 9 Gray. (Mass.) 62; 
Wilson vy. Elliot, 7 Gray (Mass.) 69: 
Hillyer vy. Remore, 42 Minn. 254, 44 
NW 116; Prosser v. Hartley, 35 Minn. 
340, 29 NW 156; Grimes y. Byrne, 2 
Minn, 89. 

58. Bequillard v. Bartlett, 19 Kan. 
382, 27 AmR 120; Guptil v. McFee, 


9 Kan. 30; Hillyer v. Remore, 42 
Minn. 254, 44 NW 116; Prosser v. 
Hartley, 25 Minn. 340, 29 NW 156; 


Grimes v. Byrne, 2 Minn; 89. 
54. Stewart v. Welton, 32 Mich. 


56. 
55. U. S.—In re Jones, 13 F. Cas. 
No. 7,445,:2 Dill. 343. 
Kan.—Bequillard v. Bartlett, 19 
Kan. 382, 27 AmR 120. 
te a i ad v. Taylor, 9 Allen 


NW 870. 

[b] Stock of merchant tailor.— 
Goods are purchased and held by a 
merchant tailor, not with a view to 
selling them as merchants usually 
do, but with a view to making them 
up into clothing for customers on 
special orders, are exempt. In re 
a epee, 13 F. Cas. No. 7,445, 2 Dill. 

56. Miller v. Weeks, 46 Kan. 307, 
26 P 694; Bequillard v. Bartlett, 19 
Kan. 382, 27 AmR 120; Smalley v. 
Masten, 8 Mich. 529, 77 AmD 467; 
Hillyer vy. Remore, 42 Minn. 254, 44 
NW 116; McAbe y. Thompson, 27 
Minn. 134, 6 NW 479. 

[a] Mlilliner’s stock.—Under Gen. 
St. (1915) § 4700 subd 8, exempting 
to head of a family four hundred dol- 
lars’ worth of stock in trade from 
sale on process, the materials on 
which a milliner exercised her skill 
and workmanship in making and 
trimming women’s hats, and the 
finished hats made by herself, are 
her ‘stock in trade.’ Armstrong- 
Turner Millinery Co. y. Round, 106 
Kan. 146, 186 P 979. 


{b] Watches and jewelry manu- 
factured by a watchmaker and 
Jeweler, whether completed or not 


completed, whether manufactured for 
particular customers, or. for cus- 
tomers generally, as well as the raw 
materials kept by such watchmaker 
and jeweler from which to manufac- 
ture watches and jewelry, are ex- 
empt from attachment and execution 
as “stock in trade,” to the amount of 
four hundred dollars. Bequillard y. 


ing them by lining them on the in- 
side and trimming them on the 
outside are such manufacturer’s 
stock in trade, within Gen. St. (1878) 
c 66 § 279 subd 8. MeAbe vy. Thomp- 
son, 27 Minn. 134, 6 NW 479, 

[d] Articles made by a milliner.— 
Articles manufactured by a milliner, 
in whole or in part, are exempt and 
it makes no difference that they were 
placed by her on sale with the non- 
exempt goods. 
Minn. 254, 44 NW 116. 

57. Fischer v. McIntyre, 66 Mich. 
681, 83 NW 762; Stewart v. Welton, 
32 Mich. 56. . 

[a] 
smith.—A person whose business is 
blacksmithing can, during his leisure 
time, manufacture wagons, whif- 
fitrees, etc., for sale, and claim it as 
exempt. Stewart v. Welton, 32 Mich. 


[b] Masquerade suits made by a 
tailor.—A tailor can claim as exempt 
masquerade suits made by him dur- 
ing dull seasons in his trade, and 
kept for renting out. Fischer y. Mc- 
Intyre, 66 Mich. 681, 33 NW 762. 

Pic ave trades of debtor see supra 


soe Grimes v. Bryne, 2 Minn. 
59. Smith v. Gibbs, 6 

(Mass.) 298. se 

60. Smith y. Gibbs, 6 Gray 


(Mass.) 298. 

61. Bequillard v, Bartlett, 19 Kan. 
382, 27 AmR 120; Hillyer v, Remore, 
42.Minn. 254, 44 NW. 116. ‘ 

62. Hillver vy. Remore, 42 Minn. 


63. Hillver v. Remore, 42 Minn. 
254, 44 NW 116. ; 

64. Martin v. Bond, 14 Colo. 466, 
24 P 326; Scott v. Mills, 7 Colo. TNS 
155,42 P) 102m. 


254, 44 NW 116. 


For later cases, developments and changes in the law see cumulative Annotations 


Same title, page and note number, 


Hillyer vy. Remore, 42 : 


Wagons made by a black- 


§§ 101-102] 


kept and used by the debtor for earrying on his 
trade or business.°° Therefore, although the stock 
1s procured and designed for the purpose of earry- 
ing on his trade or business, it ceases to be exempt 
when the debtor changes his purpose to use it in his 
trade or business and determines to sell it.¢¢ 
this is where the sale is evidence of abandonment by 
the debtor of his trade.6? A sale by the debtor in 
his trade and as a part of it, of either stock or 
goods manufactured by him is a different thine. If 
he sells the exempt goods in order to purchase oth- 
ers to take their place in his trade, the goods so 
purchased, to the extent of the original exemption, 
will be exempt.°® Nor does he lose the benefit of 
the exemption by selling the goods for the benefit 
of his business, of keeping them idle until they 
can be used to the best advantage.*® The exempt 
stock cannot be levied on unless he goes into some 
new business in which it will be of no material use 
to him.7° 

[§ 102] 12. Wages, Salary, and Harnings 71— 
a. In General. Although in the absence of a stat- 
utory provision therefor, a debtor is not entitled to 
an exemption in his earnings,’? such a provision, 
subject to varying restrictions and qualifications, is 
commonly made by the statutes of the different 
states.“* Perhaps the most common provision is 
the exemption of the ‘‘wages’’ of a mechanic or 
laborer.74 Other statutes exempt all earnings, not 
restricting exemptions to the earnings of a class." 
In some jurisdictions a claimant of this particular 
exemption must be the head of a family.7® 

Under a statute exempting ‘‘personal property’’ 
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But 


[25C.J.] 63 
to a certain amount, an exemption may be claimed 
In-wages, salary, or compensation,’? and where a 
statute so provides, this exemption may be claimed 
in addition to a special exemption of wages, salary, 
or compensation to a stated amount.’® It does not 
necessarily follow, however, from the fact that 
wages are personal property that a statute exempt- 
ing ‘‘other property, real and personal or mixed in 
lien of exempt property,’’ is intended to exempt 
wages as ‘‘other personal property’’ unless such is 
the legislative intent.7® 

Residents and nonresidents.°° Under the terms 
of the particular statute a nonresident may be en- 
titled to the exemption.8! Under other statutes a 
larger exemption is given to residents than to non- 
residents §* and this discrimination has been held 
to be constitutional.s* 

Necessity for support of family. In some states 
the statute exempting wages or earnings expressly 
requires that they shall be necessary for the sup- 
port of the debtor or his family,’ and a debtor 
must show that they are required for this purpose.®° 
A transfer by the debtor of his personal earnings to 
a member of the family not supported by his labor 
cannot be justified as a transfer of property al- 
ready exempt under such statutes.86 Nor can the 
debtor’s payment out of his earnings of bills for 
supplies previously furnished be justified on that 
ground.§*? Where the statute in terms requires 
that wages to be exempt should be necessary ‘‘for 
the use of a family, wholly or partly. supported by 
his (the debtor’s) labor,’’ the existence of a family 
is necessary,®®> and one having no family is not 


to earnings, 


65. Rayner v. Whicher, 6 Allen|12 S 557; Koppen v. Union Iron, ete., 
(Mass.) 292. Co., 181 Mo. A. 72, 163 SW 560. 

66. Kayner vy. Whicher, 6 Allen Exemptions to heads of families 
(Mass.) 292. generally see supra §§ 28-385. 

67. Rayner v. Whicher, 6 Allen 77. McCermick Harvesting Mach. 
(Mass.) 292. Co. v. Vaughn, 130 Ala. 314, 30 S 

68. Dodd v. Thompson, 63 Ga. 393; | 363; Enzor v. Hurt, 76 Ala. 595; 


Hanley v. O’Donald, 30 Pa. 261, 268. 
69. Rosenthal v. Scott, 41 Mich. 
632, 2 NW 909. \ 
70. Rosenthal v. Scott, 41 Mich. 
632, 2 NW 909. 
Abandonment and suspension of 
trade see supra § 48. \ 
71, Supplementary proceedings sub- 
jecting earnings see Executions § 942. 
72. Gregory v. Evans, 19 Mo. 261; 
McKelvay v. South Carolina R. Co., 
GES ne ie an 
Debt subjec : 
Attachment see Attachment §§ 351- 
363. 
Execution see Executions § 1099%. 


Garnishment see Garnishment [20 
Cyc 1000 et seq]. cy 
73. See statutory provisions; and 


Fitzpatrick Co. v. Shepherd, 22 Ga. A. 
44, 95 SE 530. 

‘Amount exempted see infra §§ 108- 
12. 
; Geticent or comee aie of exempt 

nings see infra § 4 j 
PO Conetruction of statutes relating 
wages, and salary see 

(e 

Pee careitorial effect of “ie ode 
exempting wages see supra 3 ». i 

Rohenntion against proceedings in 
another state to evade exemption see 
infra 299). 
; ean entitled to exemption see 
supra 16-62. hie 

7A. ae statutory provisions; and 
Tyaders’ Inv. Co. v. Macon R., etc., 
Gok) 3 Ga. Ai 125, 59°SH 454; Jumper 
v. Moore, 110 Me. 159, 85 A 485; Mc- 
Larty v. Tibbs, 69 Miss. 357, 12° 8 
bo 7: te 

5. See statutory provisions, and 
Roltwheelor vy. Rolt-Wheeler, 176 
App. Div. 852, 162 NYS 491. A A 

76. See statutory provisions, an 
In re Vonhee, 238 Fed. 422; Crowles 
v. Illinois Cent. R. Co., 127 19) Ooms 
456; McLarty v. Tibbs, 69 Miss. 357, 


Karnes v. Rosena Furnace Co., 5 Pa. 


Dist.(7 525 218. 2Par: Co,,.306; 
78. Enzor v: Hurt, 76 Ala. 595. 
79. Gregory v. Evans, 19 Mo. 
261. 
80. Residence of debtor generally 


see supra §§ 17-25. 

81. Pomeroy v. Beach, 149 Ind. 
511, 49 NE 370; Goodwin v. Claytor, 
137. N. C. 224, 49 SE 1738, 107 AmSR 
479, 67 LRA 209; Little v. Balliette, 
9 Pa. Super. 411. 

Exemption to residents generally 
see supra §§ 17-25. 

82. Pomeroy v. Beach, 149 Ind. 
511, 49 NE 370. : 

{a] For example (1) in Indiana the 
nonresident has only the twenty-five 
dollars’ exemption, while a resident 
householder may claim an exemption 
of six hundred dollars in wages due 
him and this discrimination is held 
constitutional. Pomeroy v. Beach, 
149 Ind. 511, 49 NE 870. (2) Where 
there are statutes giving an exemp- 
tion in a fixed amount of wages to 
“householders” and other statutes 
giving an exemption in wages to a 


larger amount to “resident house- 
holders,” the statutes giving to 
“householders” the smaller exemp- 


tion have been held to apply to non- 
resident householders only, inasmuch 
as resident householders are provided 
for by other statutes giving them 
the larger exemption. Hart Vv. 
O’Rourke, 151 Ind. 205, 51 NE 330. 
83. Pomeroy v. Beach, 149 Ind. 
a eas et ry provisions 
i ee statutory i 
BB, In re Condon, 198 Fed. 947; 
Cushing v. Quigley, 11_Mont. 577, 29 
P 337; New Mexico Nat. Bank v. 
Brooks, 9 N. M. 113, 49 P 947; Mar- 
tin v. Sheridan, 2 Hilt. (N. Y.) +586; 
Matter of Teelon, 


S729. : 
Nila Where the debtor’s wife sup- 


87 Misc. 861, 150 | 


ports the family.—Under sueh a stat- 
ute a man cannot claim his earnings 
as exempt where it appears that his 
wife keeps boarders and supports the 
family, paying all the bills, and it 
does not appear that he contributes 
anything. Martin y. Sheridan, 2 Hilt. 
(Ne ¥..) 586. 
[ Debtor’s wages mingled with 
wife’s income.—A debtor for a year 
and a half prior to the levy of an 
execution had given his earnings to 
his wife who kept a boarding house 
on her own account, and it further 
appeared that during. that period the 
income and investments from the 
boarding house and from the hus- 
band’s earnings, over and above the 
amount expended in the support of 
the family, amounted to more than 
twelve hundred dollars. A jury is 
warranted in finding that the earn- 
ings of the husband for thirty days 
prior to the levy, to the amount of 
one hundred and thirty-one dollars, 
are not exempt as necessary for the 
support of his family. Cushing v. 
@ursiey, lis “Monts. SiiGu2o ee woes 
[ec] Wages in excess of amount 
used for support.—Where the amount 
garnished was four hundred dollars, 
defendant had earned this amount 
within two months, and his total 
salary for these two months and for 
some time previous thereto and 
afterward was about five hundred 
dollars per month, in addition to this 
his minor son had earned about fifty 
dollars a month, and the whole ex- 
penses of his family did not average 
more than three hundred dollars a 
month, it was held that the four 
hundred dollars was not necessary 
for the support of himself and his 
family. New Mexico Nat. Bank v. 
Brooks. 9 N. M. 113, 49 P 947. 
Amount exempt see infra §§ 108- 
12 


86. In re Condon, 198 Fed. 947. 

Transfer of exempt property gen- 
erally see infra §§ 182-186. 

87. In re Condon, 198 Fed. 947. 

88. In re French, 281 Fed. 255; 
Van Vechten v. Hall, 14 HowPr 
(N. Y.) 436. 
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entitled to the exemption.*®® 


[§ 103] b. Definition and Scope of Terms— 
In General. 
‘“wages’’ as used in an exemption statute implies 
a relation of employer and employee °° and does 
not include the gain, profit, or recompense which 
acerues to one who is conducting a business of his 


(1) ‘“Wages’’—(a) 


own and upon his own account.*? 


tions its meaning has been restricted to compensa- 
tion for manual labor,®? and as not including com- 


231 Fed. 255; 
14 HowPr 


89. 
Van Vechten v. 
(N. Y.) 436. 

{a] MDlustration.—Under a statute 
exempting the earnings of a debtor 
when it is made to appear that they 
are necessary “for the use of a fam- 
ily, supported wholly or partly by 
his labor,’ an unmarried debtor who 
keeps house and has boarders, and 
who employs a housekeeper, and for 
her services boards and clothes her 
and her children, cannot claim his 
earnings as exempt on the ground 
that they are necessary for the use 
of himself and the housekeeper and 
her children. Van Vechten v. Hall, 
14 HowPr (N. Y.) 436. 

90. Roberts v. Carrithers, 180 Ky. 
815, 321, 202 SW 659. 

“Both salary and wages are terms 
invariably used in defining the con- 
sideration, which an employer be- 
stows upon one, who is serving him, 
in consideration for his services and 
is usually a consideration in money, 
and is never applied in describing 
the gain, profit or recompense, which 
accrues to one who is conducting a 
business of his own and upon his 
own account. Hence, a tobacco crop, 
which a farmer grows upon his own 
account and as a business venture of 
his own could not, in any event, be 
wages earned by him, except the 
word wage should be used in a figura- 
tive and not a literal sense.” Rob- 
erts v. Carrithers, supra. 

91. Roberts v. Carrithers, 180 Ky. 
315, 202° SW 659. 

[a] The tobacco crop which a 
farmer grows upon his own account 
as a business venture of his own 
cannot be wages. Roberts v. Car- 
rithers, 180 Ky. 315, 202 SW 659. 

92. State v. Land, 108 La. 512, 32 
S 438, 92 AmSR 392, 58 LRA 407; 
Wildner y.. Ferguson, 42 Minn. 112, 
43 NW 794, 18 AmSR 495, 6 LRA 
338; Heebner v. Chave, 5 Pa. 115. 

[aj] Farm and factory labor.—The 
exemption from seizure for debt pro- 
tects laborers on farms and in fac- 
tories and other places where work- 
men possess no. particular skill. 
State v. Land, 108 La. 512, 32 S 433, 
92 AmSR 392, 58 LRA 407. 

93. Tabb v. Mallette, 120 Ga. 97, 
47 SE 587, 102 AmSR 78; Stothart v. 
Melton, 117 Ga. 460, 43 SE 801; Kline 
v. Russell, 113 Ga. 1085, 39 SE 477; 
Hunter v. Morgan, 108 Ga. 409, 33 
SE 986; Oliver v. Macon Hardware 
Co., 98 Ga. 249, 25 SE 403, 58 AmSR 
300; Miller v. Dugas, 77 Ga. 386, 4 
AmSR 90; Kyle v. Montgomery, 73 
Ga. 337; Adcock v. Smith, 97 Tenn. 
373, 37 SW 91, 56 AmSR 810. 

[a] Persons not entitled to ex- 
emption of wages as laborers. (1) 
The president of a railroad company. 
South, ete., Alabama R. Co. v. Falk- 
ner, 49 Ala. 115. (2) A eivil en- 
gineer. McPherson vy. Stroup, 100 Ga. 
228, 28 SE 157; Pennsylvania, etc., 
R. Co. v. Leuffer, 84 Pa. 168, 24 AmR 
189. (3) A mechanical engineer. 
State v. Land, 108 La. 512, 32 S 433, 
92 AmSR 392, 58 LRA 407. (4) An 
electrical engineer. State v. Land, 
supra. (5) A locomotive engineer 
paid monthly according to the time 
he works. Smith vy. Walker, 119 Ga. 
615, 46 SH 831; Sanner vy. Shivers, 
76 Ga. 335. (6) A canal boat cap- 
tain. Shimer v. Rugg, 7 North. Co. 
(Pa.) 248. (7) A physician. Staples 


In re French, 
Hall, 
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The term 


physical. 
In some jurisdic- 


v. Keister, 81 Ga. 772, 8 SE 421; 
Weymouth v. Sanborn, 43 N. H. 171, 
80 AmD 144. (8) A teacher. Schwacke 
v. Langton, 12 Phila. (Pa.) 402, 6 Wkly 
NC (Pa.) 124. (9) A photographer. 
Mathewson v. Shewmake, 15 Ga. A. 
706, 84 SE 174; Georgia R., etc., Co. 
v. High, 15 Ga. A. 248, 82 SH 932. 
(10) A master carpenter, supervising 
the labor of other carpenters em- 
ployed by him. Smith v. Brooke, 
49 Pa. 147. (11) A salesman. Ensel 
v. Adler; 110 Ga. 326, 35-SE 334; 
Oliver v. Macon Hardware Co., 98 Ga. 
249, 25 SE 408, 58 AmSR 300; Bris- 
coe v. Montgomery, 938 Ga. 602, 20 
SE 40, 44 AmSR 192; Wildner v. 
Ferguson, 42 Minn. 112, 43 NW 794, 
18 AmSR 495, 6 LRA 3388. (12) A 
private watchman. Tabb v. Mallette, 
120 Ga. 97, 47 SE 587, 102 AmSR 78. 
(13) A clerk. Beynton v. Pelham, 
108 Ga, 794, 33 SE 876; State v. Land, 
108 La. 512, 32 S 433, 92 AmSR 392, 
58 LRA 407. But see cases infra 
note [t] (6). (14) A cashier. State v. 
Land, 108 La.512, 32.S 433, 92 AmSR 
392, 58 LRA 407. (15) A bookkeeper. 
State v. Land, 108 La. 512, 32 S 433, 
92 AmSR 392, 58 LRA 407. (16) A 
fo) 


typewriter. Langley Mfg. Co. v. 
Frey, 10 Ga. A. 753, 73 SH 1074. (17) 
A stenographer. Langley Mfg. Co. 


Vu, Prey, LOrGalA. Vibe. “Ve note Lomas 
Contra see cases infra note [b] (9). 

{b] Persons entitled to exemption 
of wages as laborers. (1) A brake- 
man. Franklin v. Southern R. Co., 
119 Ga. 855;.47 SE 344. (2) A porter 
of a Pullman ear. Freiberg v. New- 
man, 2 La. A. (Orleans) 402. (3) 
A street railway conductor. Stuart 
v. Poole, 112 Ga. 818, 38 SE 41, 81 
AmSR 81. (4) A cotton checker. 
Langley Mfg. Co. v. Frey, 10 Ga, A. 
753, 73 SE 1074. (5) An overseer 
paid by the week. Caraker v. Mat- 
thews, 25 Ga. 571. (6) A clerk. La- 
mar vy. Chisholm, 77 Ga. 306 [foll 
Smith v. Johnston, 71 Ga. 748]; But- 
ler v. Clark, 46 Ga. 466. (7) A clerk 
in a retail store. Pike v. Sutton, 115 
Ga, 688, 42 SE 58; Williams v. Link, 
64’ Miss. 641, 1 S' 907 (8) A for- 
warding clerk employed by a rail- 
road. Claghorn vy. Saussy, 51 Ga. 
576. (9) Stenographer. Empire Inv. 
Co. v. Sullivan, 133 Ga. 391, 65 SE 


882. Contra see cases supra note 
fal vel. pe 
94. Georgia Cent. R. Co. v. Wach- 


tel, (Ga. A.) 74 SE 713; Schroeder vy. 
Collings) 13 havet18 ose 

[a] Railway gate keeper.—The 
wages of one employed as a gate 
keeper at a railway depot whose du- 
ties consist in the standing at the 
gate, letting in persons who have a 
ticket, and keeping out those who do 
not, in assisting passengers to the 
train and helping lady passengers 
with their baggage, in occasionally 
assisting in the baggage room, and 
in keeping the stoves filled with coal 
in the winter and the coolers with 
water, are exempt, although as a part 
of his duties he occasionally reports 
any infraction of the law in and 
about the depot and causes arrests to 
be made. Georgia Cent. R. Co. v. 
Wachtel, (Ga. A.) 74 SE 713. 

{b] A railroad switchman is a 
laborer within the meaning of the 
statute, although he is in an employ- 
ment which requires a certain degree 


of intelligence and skill. “All man- 
iual employments require a certain 


For later cases, developments and changes in the law see cumulative Annotations, 
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pensation for services for which special skill and 
intellectual fitness are required,®* except where the 
exercise of mental 

volved,®* as where 1 
only a small portion of the debtor’s service as com- 
pared to that part of his labor which is purely 
In other jurisdictions, statutes exempt- 
ing wages include both wages of those whose labor 
is chiefly manual and salaries of those whose service 
calls for special skill of intellectual fitness,9® even 


bility is only incidentally in- 
forms the principal part of 


degree of intelligence and skill. It 
is true that we have held that a loco- 
motive engineer was not a ‘laborer’ 
in the sense of the statute (State v. 
Judge, 108. Lia. 512). 132) (S433; 392 
AmSR 392, 58 LRA 407), but we did 
so because we considered him as a 
‘mechanical engineer,’ discharging 
highly important duties, requiring 
the exercise of skill, expertness, and 
judgment, and as occupying a posi- 
tion of authority in the management 
of the train. To hold that a switch- 
man was not a laborer would be tan- 
tamount to denying the benefit of the 
exemption to all-railroad employés 
performing hard manual labor. It is 
therefore ordered that this applica- 
tion be denied, applicant to pay all 
eosts of same.” Schroeder v. Col- 
lins, 113) Lal 778, 79,937 So 7222 

95. Georgia R., etc., Co. v. High, 
15>Ga. A. 243; 82 SH 932: 

[a] Separation of services.—The 
time spent in duties principally men- 
tal in their character cannot be sepa- 
rated from the time spent in physi- 
cal labor, so as to deprive him of his 
exemption to compensation received 
for that part of his service which 1s 
principally mental. Georgia R., etc., 
oe v. High, 15 Ga. A, 2438, 82 SE 

96. Koppen v. Union Iron, ete., 
Co., 181 Mo. A. 72, 168 SW 560; Bo- 
vard v. Ford, 83 Mo. A, 498; Bell v. 
Indian Live-Stock Co., (Tex.) 11 SW 
344, 3 LRA 642. : 

[a] Reason for rule.—‘“‘There are 
decisions in other jurisdictions which 
draw a line between the terms 
‘wages’ and ‘salary,’ but we think the 
appellate courts of our own State 
have adopted the much broader use 


of the words, treating them as 
synonymous. Surely that is the more 
reasonable rule. Every one who 


works for another in any capacity for 
a stated compensation, is a wage 
earner and the.compensation wages. 
We may, out of a kind of pride, call 
it compensation or salary, and claim 
we are employed, not hired, but after 
all it amounts to the same thing— 
when we are employed, working, do- 
ing service, whether menial or of a 
higher grade, for another for pay, we 
are hired and are working, rendering 
service, for wages.” 


Iron, ete., Co., 181 Mo. A. 72, 82, 163 
SW 560. ; 
{[b] Salary of railroad comptroller 


and auditor amounting to five thou- 
sand dollars annually is ‘wages’ 
within the meaning of the Missouri 
statute exempting ‘wages due from 
him (garnishee) to a defendant in 
his employ for the last thirty days’ 
service.” “Although wages and 
salary have at times a. different 
meaning, we think that in this in- 
stance they might have been used 
interchangeably and as meaning the 
same thing—or rather, that wages 
was intended to include. salary.” 
Bovard _v, Ford, 88 Mo. A. 498, 500. 

[c] Monthly salary of a manager. 
—One employed by a live-stock com- 
pany as manager at a monthly salary 
of two hundred dollars, although he 
is also a stockholder, is entitled to 
the exemption in current wages. Bell 
v. Indian Live-Stock Co., (Tex.) 11 
Sw 344, 3 LRA 642. 

[d] General m er of a cor- 
poration.— The salary of a general 
manager of a corporation, payable 


same title, page and note number. 


Koppen v. Union | 


pintiew, 
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though the exemption is ‘‘of the wages of a laborer | 
or employee,’’ *” although the same terms in other 
jurisdictions have been held to restrict the exemp- 
tion to those whose labor is chiefly manual.°® 
character of the service, whether mainly physical or | 
mental, determining the status of claimant under ' 
the statute, is generally a question of fact.% 
funds of an insurance agent deposited in a bank 
with the funds of his company cannot be regarded 
as wages or hire of an employee in the hands of 
his employer, so as to be exempt from attachment. 
Costs due a commissioner in a partition suit are not | 
exempt from execution as wages of a mechanic or 


laboring man.” 
Current wages. 
tion to ‘‘current wages.’’ ® 


mand based upon a daily, weekly, 


ing may be ‘‘current wages’’ within the statute.® 


The amount of compensation need 


periodically, is exempt as wages un- 
der the statute. Koppen v. Union 
mo etc., Co., 181 Mo. A. 72, 163 SW 

97. Wilmer yv. Mann, 121 Md. 289, 
$8 A 222. 

{a] Wlustration—A_ debtor who 
was employed as a salesman by the 
garnishee at a salary of thirty dol- 
lars per week is a “laborer or em- 
ployee” within the statute. Wilmer 
vy. Mann, 121 Md. 239, 88 A 222. 

98. South Alabama, ete. R. Co. 
y. Falkner, 49 Ala. 115; McLellan v. 
Young, 54 Ga. 399, 21 AmD 276. _ 

[a] Salary of president of rail- 
road company is not exempt under 
a statute exempting “the wages of 
laborers and employees. . ... The 
term ‘wages’ indicates inconsiderable 
pay, without excluding ‘salary, — 
which is suggestive of larger com- 
pensation for personal services. But 
its application to laborers and em- 
ployees certainly conveys the idea of 
@ subordinate occupation which is 
not very remunerative; one of not 
much independent responsibility, but 
rather sukject to immediate super- 
vision.” South, ete., R. Co. vs Falk- 
ner, 49 Ala. 115, 118. i 

[b] Salary of public officer is not 
“wages” within the meaning of, phe 
statute. McLellan v. Young, 54 Ga. 
399, 21 AmD 276. 

Salary of public officer exempt at 
common law and under express pro- 
vision of statute see infra § 116. 

99. Buchanan v. Echols, 8 Ga. A. 
565, 70 SE 28. 4 

Questions of law and fact see infra 

BLT: 
fee Baltimore First Nat. Bank v. 
Jaggers, 31 Md. 38, 100 AmD 53. 

@. State v. Cobb, 4 Lea (Tenn.) 
481. fie 

3. See statutory provisions. 
Mitchell v. Western Casualty, 
Ins. Co., (Tex. Civ. A.) 163 SW 
Cleburne First Nat. Bank Vv. 
Graham, 3 Tex. A. Civ. Cas. 

462. 

; “Current wages” as affecting the 
amount exempted see infra § 110. 

5. Mitchell v. Western Casualty, 
ete., Ins. Co., (Tex. Civ. A.) 163 SW 
630; Cleburne First Nat. Bank Vv. 
Graham, 3 Tex. A. Civ. Cas. § 462. 

[a] Claim against insurance com- 
pany for loss of wages.—A statute 
exempting current wages does not 
apply toa liquidated demand against 
an insurance company for the loss 
of wages, nor to the proceeds of an 
insurance policy insuring the debtor 
against loss of wages. Mitchell v. 


[25 C. J.—3] 


Some statutes restrict the exemp- 
Such statutes have been 
construed to mean that only those wages are exempt 
which are paid periodically by the day, week, month, 
or year,t and do not apply to liquidated demands 
‘which have no relation whatever to an employment 
by the day, week, or month, but a liquidated de- 


EXEMPTIONS 


exemption is of 


The 
The 
| 
| 


or monthly hir- [§ 104] (b) 


not be fixed by 


Western Casualty, etc., Ins. Co., (Tex. 
Civ. A.) 163 SW 630. 

[b] “An attorney’s fee for legal 
services rendered or to be _ ren- 
Gered in a single case, or in the 
transaction of a single matter, 
or in the transaction of any amount 
of legal business in any manner, 
cannot be correctly termed or held 
to be ‘current wages,’ where he 
has not been hired for his services 
by the day, week, month or year, 
to be paid at the expiration of the 
time for which he was hired, and not 
in proportion to the business done.” 
Cleburne First Nat. Bank v. Graham, 
3 Tex. A. Civ. Cas. § 462. 

6 Sydnor y. Galveston, (Tex. A.) 
15 SW 202. 

{a] Physician’s fee.—The amount 
due a physician from a city for at- 
tending smallpox patients under a 
contract by which the city agreed to 
pay him a certain sum per day is 
exempt as current wages. Sydnor v. 
Galveston, (Tex. A.) 15 SW 202. 

7, Dempsey v. McKennell, 2 Tex. 
Civ. A. 284, 23 SW 525. 

[a] For example.—Wage of sev- 
enty-five dollars a month, totaling 
three hundred dollars, agreed upon 
by widow and decedent’s manager 
and brother as fair compensation 
to defendant for taking charge of 
decedent’s business during his illness 
was exempt, although at the time the 
agreement for services was made no 
particular compensation was agreed 


upon. Lee v. Emerson-Brantingham 
Impl. Co., (Tex. Civ. A.) 222 SW 283. 
[b] Promise to pay well for the 


service.—Where a _ person employs 

to nurse him through a spell 
of sickness, without any agreement 
fixing the compensation to be paid, 
either for the entire service or by 
the day, week, or month, but prom- 
ises merely to pay well for, the 
services, the compensation due for 
the services rendered is “current 
wages” within the meaning of the 
statute. Dempsey Vv. McKennell, 2 
Tex. Civ. A. 284, 23 SW 525. 

8. Steer v. Dow, 75_N. Pier 95s eke 
A 217, 20 LRANS 263; Hale v. Brown, 
59 N. H. 551, 47 AmR 224; Robbins 
v. Rice, 18 N. H. 507, 510. 

“The statute was designed to pro- 
tect the personal labor of the debtor, 
and those constituting his family, 
and under his protection and con- 
trol, in those cases only in which 
they appear so unmixed with other 
things as to be capable of being dis- 
tinguished therefrom, and their value 
ascertained, as a ground of indebted- 
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the contract of hiring in order to render the com- 
pensation for the service ‘‘current wages’’ within 
the meaning of the statute.’ 

Fund created in part by others. 


Where the 
‘‘wages for labor performed by’’ 


the debtor, a fund created in part by the labor of 
others is not exempt,® except in the case of a fund 
created by labor of the debtor together with his 
wife and minor children.® 

Wages of child. 
exemption in the wages of his minor child as against 
the parent’s debts,!° and his right to exemption 
therein continues as long as his child is legally 
under his custody and control." 

Judgment for wages. 
for wages to judgment does not destroy the em- 
ployee’s right to exemption therein.'? 
covered as wages by an employee who has been 
wrongfully discharged before the expiration of his 
term is exempt, where wages earned by actual serv- 
ices would be exempt.1* 


A parent is entitled to an 


The reduction of a claim 


Money re- 


Earnings under Special Contract. 


The earnings of a person not engaged under the 
usual contract of employment as laborer or artisan 


ness; and not where they are undis- 
tinguishably combined with ma- 
terials found, or with labor of other 
persons procured upon the responsi- 
bility of the debtor, and for the pur- 
pose of carrying into execution a 
work that he has undertaken to do.” 
Robbins v. Rice, supra. 

fa] Illustration. — Renewal com- 
missions due from an insurance com- 
pany to its agent are not exempt 
from foreign attachment as wages 
if they accrue from the inseparable 
labor of the defendant and subagents. 
Steer v. Dow, 75 N. H. 95, 71 A 217, 
20 LRANS 2638. 


9. Steer v. Dow, 75 N. H. 95, 71 
A 217, 20 LRANS 2638; Robbins v. 
Rice, 18 N. H. 507. 

10. Darlington vy. Watson, 49 Pa. 
Super. 611. 

[a] Reason for rule.—‘‘The father 


as the head of the family is entitled 
to the services and earnings of the 
child so long the latter is legally 
under his custody or control and 
not emancipated. This right, it is 
generally held, is based both upon 
the duty of the parent to furnish 
support and the duty and necessity 
of parental control for the good of 
the child. This is a very different 
relation from that considered in the 
eases cited, and the wages earned 
by the child are of a very different 
nature from the profits of labor there 
under consideraticn. If, as was de- 
clared in both of the cases cited, 
this statute was intended not merely 
for the personal benefit of the debtor, 
but indirectly for the benefit of his 
family, it would be a harsh, strained 
and illiberal construction, and one 
not in harmony with the general pur- 
poses the legislature had in view, 
that would enable the creditor to in- 
tercept the earnings of his minor 
child and apply them to his debt. 
Nor is such construction required 
by the words of the act. The moneys 
in question are the wages of a la- 
borer and the attempt is to attach 
them in the hands of the employer. 
Thus the case is within the letter of 
the act and, we think, within its 
beneficent intent.” Darlington  v. 
Watson, 49 Pa. Super. 611, 613. 

11. Darlington v. Watson, 49 Pa. 
Super. 611. 

Wife’s wages not exempt as hus- 
band’s personal earnings see infra 


106. 
er Malloy v. McCollum, 18 Pa. 
Dist. 672. 

13. Cox v. Bearden, 84 Ga. 304, 10 
SE 627, 20 AmSR 359. 
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are often considered wages within the meaning of 
the statutory exemption. Thus where the remunera- 
tion is according to the work done, and not accord- 
ing to the length of employment, it has been still 
considered wages,'* even though the laborer himself 
employs a helper to aid him in part of his work.?® 
Payment of commissions is a payment for work 
done, and is ‘‘wages’’ within the meaning of the 
And the nature of the payment is not 
changed by payment of a stipulated amount each 
month by the employer to his employee on_his 
1 Under a contract by which 
the debtor exchanges his. labor for a consideration 
other than money, as the rent of a house,!® or a 
piece of land,!® or a share in the fish caught by a 
‘fisherman in his employer’s fishing boat,?° or a share 
in the crop grown by a cropper on the landlord’s 
property,?! the value of his labor is nevertheless 
The fact that there was no 


statute.1¢ 


commission account." 


considered wages. 


14. Ga.—Prather yv. Pantone, 125 
Ga. 808, 54 SE 663; Moultrie v. 
Crocker, 125 Ga, 82, 54 SE 197; John- 
son v. Hicks, 120 Ga. 1002, 48 SEH 
383; Moore v. Hendry, 111 Ga. 863, 
36 SE 921; Swift Mfg. Co. v. Hender- 
Sonnoo Ga. 136;.25 SEH 27. 

Tll.— Hopkins v. O’Gara Coal Co., 
140 Ill. A. 282; Walker v. O’Gara Coal 
Cor 1402 Ti. As’ 279. 

Ilowa.—Ford y. St. Louis, ete, R. 
Co., 54 Iowa 723, 7 NW 126. 

N. Y.—Rolt-Wheeler vy. Rolt-Whee- 
ler, 162 NYS 491. 

Pa.—Seider’s App., 46 Pa. 57; Penn- 
Sylvania Coal Co. v. Costello, 33 Pa. 
241 [dist Heebner v. Chave, 5 Pa. 
115). 


Tenn.—Frazier v. Nashville Veteri- 
nary Hospital, 139 Tenn, 440, 201 SW 
751; Adcock v. Smith, 97 Tenn. 3738, 
37 SW 91, 56 AmSR 810. 

“The word ‘wages’ means the com- 
pensation paid to a hired person for 
his services. This compensation to 
the laborer may be a specified sum 
for a given time of service, or a fixed 
sum for specified work; that is, pay- 
ment may be made by the job. The 
word ‘wages’ does not imply that 
the compensation is to be determined 
solely upon the basis of time spent 
in service; it may be determined by 
the work done.” Ford v. St. Louis, 
Oley tt. CO. 204 Lowa 723, 728, ‘7 NW 


[a] Payment for cabs and pilots 
built.—One who builds cabs and 
pilots for railway locomotives and 
is paid according to the amount of 
work done is entitled to an exemp- 
tion under statute exempting 
“wages.” Prather v, Pantone, 125 Ga. 
808, 54 SE 663. i 

[b] Payment for lectures deliv- 
ered.—Money due lecturer from the 
board of education is exempt as earn- 


ings. Rolt-Wheeler v. Rolt-Wheeler, 
iio tADD.. Div. 9 8525. 162° NYS 
491. 


[c] Payment for perfect castings. 
—A moulder for a stove manufac- 
turing company who is paid weekly 
for his perfect castings, and whose 
work is hard manual labor, is en- 
titled to exemption under statute ex- 
empting wages. Moultrie y. Crocker, 
125 Ga, 82, 54 SE 197. 

[dj] Payment for miles run.— 
Where a locomotive engineer is em- 
ployed by a railroad company, and is 
paid by it monthly according to the 
number of miles he has run his loco- 
motive during the month, his wages 
are exempt from garnishment. John- 
ae v. Hicks, 120 Ga. 1002, 48 SE 

[e] Payment by the “hank.”— 
Where the compensation of an ordi- 
nary laborer in a factory is so many 
cents per “hank” for every hank he 
makes, payable biweekly, this com- 
pensation is “wages,” and as such 
exempt from the process of garnish- 
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the exemption. 


ment. Swift Mfg. Co. v. Henderson, 
99 Ga. .136, 25 SE 27. 

{f{] Payment of miner by the ton. 
—Walker v. O’Gara Coal Co., 140 Ill. 
A. 279; Pennsylvania Coal Co. v. Cos- 
tello, 33 Pa. 241 [dist Heebner v. 
Chave, 5 Pa. 115]. 

15. Moultrie v. Crecker, 125 Ga. 
82, 54 SE 197. 

16. Laird vy. Carton, 196 N. Y. 169, 
89 NE 822, 25 LRANS 189. 

17.__ Laird v. Carton, 196 N. Y. 169, 
89 NE 822, 25 LRANS 189: 

18. Mason y. Ambler, 6 Allen 
(Mass,) 124. 

19. Scott v. Watson, 36 Pa, 342. 

20. Swinehammer. vy. Sawler, 27 
N. S. 448. 

[a] Tllustration—Where a sea- 
man, who ships for a shipping voy- 
age on a schooner with the master of 
the schooner, was engaged under an 
arrangement by which one half of 
the fish caught went to the vessel 
and the other half was divided among 
the crew, and the master of the 
schooner agreed to pay the seaman 
a fixed amount for his share, the sea- 
man’s compensation for his work is 
wages under the statute. Swineham- 
mer v. Sawler, 27 N. S. 448. 

21. Thompson v. Passmore, 9 Ga: 
yet Gr nti aetsy lake Khas 
Aa Prothro* v." Grubbs, “710 Gar 

23. Dempsey v. McKennell, 2 Tex. 
Civ. A. 284, 23 SW 525. 

24. Dempsey v. McKennell, 2 Tex. 
Civ. A. 284, 23 SW 525. See Hart- 
man v. Mitzel, 8 Pa. Super. 22, 42 
WklyNC 436 (where compensation 
was fixed after service was ren- 
dered). 

25. Ga.—Tatum v. Zachry, 86 Ga. 
573, 12 SE 940. 

Miss.—Lewis v. Harrison, 110 Miss. 
844, 71 S 5; Heard v. Crum, 73 Miss. 
157, 18 S 934, 55 AmSR 520, 

Nebr.—Fox v. McClay, 48 Nebr. 
820, 67 NW 888; Henderson vy. Nott, 
Bpanw 154, 54 NW 87, 38 AmSR 

a 


Pa.—Smith v. Brooke, 49 Pa. 147; 
Heebner y. Chave, 5 Pa. 115; Com. 
v. Gibson, 67 Pa. Super. 373. 

Wis.—Lang yv. Simmons, 64 Wis. 
525, 25 NW 650. P 

Eng.—Riley v. Warden, 2 Exch. 59; 
154 Reprint 405. ° 

[a] ‘Street. grader.—Where a ‘per- 
son, makes an independent contract 
to excavate and grade a street ata 
certain rate per cubic yard, and in 
doing so uses two carts and two or 
three horses, and employs a number 
of men sufficient, with himself, to 
keep the horses and carts employed, 
the money due him under the con- 
tract is not exempt as the wages 
one laborer. Heebner v. Chave, 5 Pa. 


[b] Teumber manuf acturer.—Money 
due upon a contract with the pro- 
prietors of a wood factory, for saw- 
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agreement that the debtor should receive his wages 
periodically as is customary,”” or the fact that there 
was no agreement whatever as to when he should 
receive his pay,?* or what the amount of it should 
be,24 does not put the debtor without the pale of 


A person who is really a con- 


tractor and not an employee is not’ within an exemp- 
tion of this character.?° 
himself a contractor or employer of labor, but 
merely a supervisor of their work, the fact that 
his compensation is fixed at a percentage of the ag- 
gregate payroll of all workmen under his super- 
vision does not make him a contractor, but is simply 
a method of determining the amount of what in 
realty 1s wages in compensation for his work.?® If 
a contractor performs labor and the amount due him 
for his labor is, separable from the amount due to 
other elements arising out of the contraet, the 
exemption may be allowed for the wages proper ;?7 


But if the person is not 


ing lumber belonging to assignors, is 
not wages. “They were not persons 
hired by the assignors to do manual 
labor for them, nor were they hired 
persons within the ordinary sense of 
the words ‘hired persons.’ They were 
manufacturers, doing business for 
themselves, and employing other per- 
sons... t0 accomplish the work they 
eontracted to do for others. ... We 
think it very clear that... laborers 
- . +. who can be said to earn wages 
of an employer must hold such a re- 
lation to the employer that he can 
direct and control them in and about 
the work which they are doing for 
him.” Lang yv. Simmons, 64 Wis. 
525, 529, 25 NW 650. 

{[c] Teaming contractor.—The act 
of April 15, 1845 (P. L. p 459)- does 
not apply to compensation to which 


defendant in an attachment execution | 


may have been entitled for work done 
by a teamster employed by him, and 
a team owned by him, and reimburse= 
ment for the board of such a team- 


ae Com. v. Gibson, 67 Pa. . Super. 
{d] Master carpenter.—(1) One 


who contracted to build a house for a 
fixed price-and who employed others 
to work under him, although he did 
part of the work himself, is not a 
laborer, within Code (1892) § 1963, 
exempting a certain sum from the 
wages of “every laborer or person 
working for wages.” Heard vy. Crum, 


73 Miss. 157, 18 S 934, 55 AmSR 520. - 


(2) The compensation received by a 
master carpenter for supervising the 
labor of the hands employed by him 
in building a house is not exempt 
rom attachment under an act pro- 
tecting wages. Smith v. Brooke, 49 
Pa. 147. . 

Le] Brick manufacturer.—A per- 
son who contracts to make and burn 
brick for so much per one thousand, 
he to provide the labor, agreeing also 
to keep the machinery furnished by 
the other party in good repair, to 
supply oil therefor, and to feed and 
care for a team provided for the 
work, is not a “laborer” within. the 
meaning of Code Civ..Proc. § 531, 
declaring that no property shall be 
exempt from execution and attach- 
ment for laborers’ wages. Hender- 
son v. Nott, 36 Nebr. 154, 54 NW 87, 
38 AmSR 720. > 

[f] Blacksmith.—Amounts due to 
a blacksmith, for work done by him, 
in carrying on an independent busi- 


ness for himself as the proprietor of. 


a blacksmith shop do not constitute 
indebtedness for the daily, weekly, or 
monthly wages of a journeyman me- 
chanic or day laborer. Tatum y, 
Zachry, 86 Ga. 573, 12 SE 940. 

26. Watson Co. v. Christ, 62 Pa. 
Super. 604." 

27. Banks v. Rodenbach, 54 Iowa 
695, 7 NW 152; Brainard v. Shannon, 
60 Me. 842. 


For later cases, developments and changes in the law see ‘cumulative Annotations 


Same title, page and note number, 


ae) BSYLOM 7 
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-§§ 104-106] 


but if the wages proper are not distinguishable from 
the rest no exemption can be allowed,?s even though 
the total amount due is less than the whole exemp- 
tion allowed by statute.2® The mere fact that a 
_workman’s wages are determined by contract does 
not make him a contractor within the meaning of 
the rule barring contractors from the benefits of the 
wage exemption statute.2° It may or it may not, 
depending on the real character of the business 
relation existing between the contracting parties. 
Where the relationship is that of employer and 
employee, the .contract merely fixing the amount 
and method of payment of employee’s compensa- 
tion, the compensation is ‘‘wages,’’ within the 
meaning of the statute.*? But where the contract 
relation is not that of employment, but of coad- 
venture in a joint enterprise, payments under the 
contract are not ‘‘wages’’ within the statute.** 

[§ 105] (2) ‘‘Wages or,Salary.’’ Some stat- 
utes exempt the ‘‘ wages or salary’’ of the debtor.** 
While ‘‘salary’’ is a broader term than ‘‘wages,’’ 
and applies undoubtedly to employees whose services 
may be characterized as mental rather than man- 
ual,?> it is not so broad as to inelude all com- 
pensation for services.2° It still imphes an em- 


28. Gray v. Fife, 70 N. H. 89, 47] 29 Pa. 264. 
A 541, 85 AmSR 603; Robbins -v. Rice, 
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Salary defined and distinguished 
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ployer and employee relation,” so that a compensa- 
tion for service under circumstances where that 
relation does not exist is not ‘‘salary’’ within the 
meaning of the exemption laws.*8 

Commissions and profits. That compensation is 
paid to an employee in the form of commissions does 
not render it any the less exempt as wages or sal- 
ary.*® But such exemption is restricted to com- 
pensation to the employee for services rendered by 
him personally,*° and will not be extended to addi- 
tional compensation received by him for services 
of others whom he in his turn employs.‘! Nor can 
an interest in the profits of the busimess over and 
above a salary received from it be included in the 
exemption of wages or salary.4? Exemption of 
‘‘wages or salary’’ of an employee do not cover 
commissions earned by a factor or broker,** nor a 
share in the profits of a joint enterprise,** in neither 
of which cases does the relation of employer and 
employee exist.*® 

[§ 106] (8) ‘‘Harnings’’ or ‘‘Personal Earn- - 
ings.’’ The expressions ‘‘earnings,’’ ‘‘personal 
earnings,’’ and ‘‘earnings for personal services’’ 
used in some of the statutes,4® are clearly broader 
than the terms ‘‘wages’’ and ‘‘salary,’’ #7 although, 


his individual efforts in making a 
sale, are exempt under the statute. 


STING. de. from wages see supra § 103. 

29. Brainard vy. Shannon, 60 Me. 3S. .In re Pears, 205 Fed. 255, 123 
3842. CCA 459. 

Payment under contract exempt as 37. In re Pears, 205 Fed. 255, 123 


earnings see infra § 106. 


30. Brierre v. His Creditors, 43 
aw Anni, 423, .9.,5 ..640;,,, Moore, v. 
Heaney, 14 Md. 558. 

31. Brierre v. His. Creditors, 43 
La. Ann. ; 423, 9 S.-640; Moore. -v. 
Heaney, 14 Md. 558. 


82. Moore vy. Heaney, 14 Md. 558. 

[a] Percentage on cost of house. 
—The amount due a person under a 
contract by which he agrees “to 
erect, superintend, and otherwise di- 
rect, the erection of’ a warehouse 
“for the consideration of five per 
cent. on the entire amount of cost of 

said building” is ‘wages or hire” 
within the meaning of a statute of 
exemption. Moore v. Heaney, 14 Md. 
558, 560. f 
33. Brierre v. His Creditors, 43 
La. Ann. 423, 9 S 640. 
[a] Agent sharing profits and 
leusses.—The earnings of a person en- 
gaged to make sales of goods dealt in 
by a firm in a particular state, un- 
der a contract by- which he is to 
receive one half of. the profits and 
bear one half of the losses on the 
business done, is not “salary” within 
the meaning of a statute exempting 
“the salaries of clerks, secretaries, 
and other persons of that kind.” 
Brierre v. His Creditors, 43 La. Ann. 
423, 424, 9 S 640. oF 

24. See statutory provisions. 
South, etc., R. Co. v. Falkner, 
115; Roberts, v. Carrithers, 
202. SW 659; Garvey 
NYS 701; Catlin v. 
Ensign, 29 Pa. 264; Watson Co. Vv. 
Christ, 62 Pa. Super. 604; Hartman 
vy. Mitzel, 8 Pa. Super. 22, 42 Wkly 
NC 436. j 

[a] Investigator’s salary.—If the 
services involve both physical and 
mental effort, as for hunting up wit- 
nesses and testimony to defeat a re- 
covery on a forged note,” the com- 
pensation due therefor is exempt as 
wages or salary. Hartman v. Mit- 
zel, 8 Pa. Super. 22, 42 WklyNC 436. 

[b] Chorister’s salary. — Under 
the act of April, 1845, exempting the 
wages of labor or the salary of a 
person engaged in public or private 
employment, the salary of a choris- 

ter which was set apart by the poard 
of trustees of a church for the pay- 
ment of a debt and was in the hands 
of the treasurer of the trustees could 
not be garnished. Catlin v. Ensign, 


CCA 459; Roberts v. Carrithers, 180 
Ky. .3815,,202 Sw 659; Central. Trust 
Cou Va Ricger, 26 ban. aolst ys OTs 
O’Neill v. Beasley, 17 Pa. Dist. 153. 


38. In re Pears, 205 Fed. 255, 123 
CCA 459. 
fa] Trustee not an employee of 


the beneficiary.—The salary of a 
trustee under a. deed of trust’ re- 
ceived from the settlor who is also 
the beneficiary under the trust, as 
compensation for his services as 
trustee, is not salary within the 
meaning of the exemption statute. 
In. re Pears, 205 Fed. 255, 123 CCA 
459. 

29. Hamberger v. Marcus, 157 Pa. 
133, 27. A 681, 37 AmSR 719; Central 
Trust Co. v. Rieger, 26 Pa. Dist. 1074; 
O'Neill v. Beasley, 17 Pa. Dist. 153. 

fa] Reason for rule.—‘“The miner, 
who is paid by the ton, the mechanic 
who is paid by the piece, and the 
clerk or salesman who is paid by 
commissions on his sales, are as 
much within its protection as if 
they were paid by the day, week, 
month or year. A wholesale’ mer- 
chant employs two’persons to travel 
over the country and obtain from the 
retail dealers orders for his goods; 
to one of them he pays a certain sum 
per month and to the other he pays 
commissions on the amount of or- 
ders taken. These commissions are 
as clearly compensation of the em- 
ployee for personal services in the 
interest and for the benefit of the 
employer as the monthly stipend is. 
Tt is a narrow construction of the 
statute which permits the creditors 
of one employee to attach in the 
hands of his employer the commis- 
sions which constitute his compensa- 
tion for personal services, and ex- 
empts from attachment in the hands 
of the same employer the compensa- 
tion of another employee for like 
services.’ Hamberger v. Marcus, 157 


Pasiaa T3878 TAO SHs: 3a AmSR 
719. ; 
{[b] Supervising architect’s per- 


centage.—The commissions of a su- 
pervisor or supervising architect of 
building construction are exempt un- 
der the statute. Central Trust Co. v. 
Rieger, 25 Pa. Dist. 1074. 

[c] Salesman’s commissions. — A 
salesman’s commissions or share of 
the profits on sales, given to him by 
his employer as his compensation for 


O’Neill v. Beasley, 17 Pa. Dist. 153. 
Commissions exempt as “wages” 

see supra § 103. : 

Ben O'Neill v. Beasley, 17 Pa. Dist. 


it O’Neill v. Beasley, 17 Pa. Dist. 
42. In re Pears, 205 Fed. 255, 123 
CCA 459. 
43. Hamberger v. Marcus, 157 Pa. 


133. 27 A 681, 87 AmSR 719. 

[a] Reason for rule.—‘We do not 
think that a factor’s or broker’s com- 
missions are exempt from attach- 
ment by virtue of the provisions of 
the act of April 15, 1845, These com- 
missions do not constitute, within the 
meaning of that act, the wages of 
laborers or the salary of a person 
in public or private employment. A 
factor holds himself out to the pub- 
lic as engaged in the business of 
making sales on commission, and as 
qualified to carry it on. His rights, 
powers and duties as such are largely 
defined by usage and differ materially 
from those of a mere clerk or sales- 
man. He has a distinct business and, 
although it involves services for 
others, he-may employ clerks and 
laborers to aid him in transacting 
it. It is a business which may be, 
and often is, carried on by partner- 
ships formed for the purpose. While 
the proceeds of this business are 
usually in the form of commissions 
on the sales made in it, they are not 
wages or salary in the sense in which 
these words are used in the statute.” 
Hamberger v. Marcus, 157 Pa. 133, 
139, 27 A’ 681,°37 AmSR 719. 


44, Brierre v. His Creditors, 43 
La. Ann. 423, 9 S 640. 

45. Brierre v. His Creditors, 43 
La. Ann. 423, 9 S 640; Hamberger . 


v. Marcus, 157 Pa. 188, 27 A 681, .37 
AmSR 719. 


45. See statutory provisions, 
47. lIowa.—Millington vy. Laurer, 
89 Iowa’ 322, 56 NW 533, 48 AmSR 


385; MeCoy v. Cornell, 40 Towa 457. 


Mass.-—Leonard v. Weymouth, 193 
Mass.-/479, 79 NE 787; Somers” wv. 
Keliher, 115 Mass. 165; Jenks v. 


Dyer, 102 Mass. 2385. 
Mont.—Dayton v. eu are Mont. 


153, 72 P 420, 98 AmSR 
N. Y.—Miller v. Hooper, 19 Hun 
394; Jones v. Nicoll, -72 Misc. 483, 


484, 131 NYS 341; Burns v. Maurer, 
72 Mise, 481, 1381 NYS 344. 
Oh.—Beckett. v. Wishon, 5 OhS& 
CP i257, 5OhNP 155. 
Okl.—Barteldes Seed Co. v. Gunn, 
159 P 502. 
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of course, wages and salaries are exempt as ‘‘earn- 
While ‘‘wages’’ and 


‘‘salary’’ exemptions are based on an employer and 


ings’’ under such a statute.*® 


employee relation,*® ‘‘earnings’’ 


earnings’’ include earnings from a private and in- 
dependent business, where the services of the debtor 
Thus, they include the 
earnings of professional men,°! and of artists,°? 
photographers,®? or agents selling goods on com- 
By the weight of authority, however, 
these terms, with the probable exception of the term 
‘Cearnings’’ simply,®> do not include a debtor’s in- 
come arising from a business involving other ele- 
ments of gain than his personal services, as the em- 


are the chief factor in it.°° 


mission.°4 


Wis.—Brown v. Hebard, 20 Wis. 
326, 91 AmD 408. 

“‘Marnings’ mean the reward of 
labor or the price of personal servyv- 
ices performed. They mean the 
gains of a person derived from his 
services or labor without the aid of 
capital. ‘Harnings’ imply more than 
labor—one has relation more _ par- 
ticularly to mental effort and the 
other to physical endeavor.” Jones 
v. Nicoll, supra. 

[a] Gold dust taken from claim 
by miner.—Under Code Civ. Proc. 
§ 1222, exempting “the earnings of 
the judgment debtor for his personal 
services rendered at any time within 
thirty days next preceding the levy,” 
gold dust taken from his claim by a 
miner within the thirty days preced- 
ing the levy is exempt. Dayton v. 
Ewart, 28 Mont. 153, 72 P 420, 98 
AmSR 549. 

[b] Employee’s wages and board. 
—Where an employee ina hotel has 
compensation of forty-five dollars 
per month and his board, the board 
is part of the earnings within the 
meaning of the statute. “It is urged 
by the defendant that it is the cus- 
tom of hotels to pay the board of 
their employees; that it is a mere in- 
cident intended for their and their 
employer’s convenience; and that the 
wages of this defendant would be as 
great whether or not he received 
board. This argument does not im- 
press me. I cannot bring myself to 
the conclusion that the defendant’s 
board could have been contemplated 
as a mere gratuity. It seems clear 
to me that this is a part of his 
‘earnings’ under section 1391.” Burns 
v. Maurer, 72 Misc. 481, 482, 131 NYS 
344, 
{c] Room and board furnished 
workman.—‘“‘HParnings involves 
the idea of compensation for services 
rendered, but it is not limited to 
gains from merely personal labor. 
Money due from time to time from 
an employer to a third party, for 
board and lodging of his workmen, 
is in the nature of compensation for 
services rendered to such employer. 
It may involve, to such third party, 
expenditures for provisions, house 
room and other matters besides 
labor. But to the employer, or to 
those who receive the board, it is 


not a sale of the food and rent of 
the lodgings. The result of the 
whole is a service rendered, for 


which the compensation is measured 
by the time of its continuance. The 
return due for such service may 
properly be called ‘earnings.’ The 
term applies to the whole reward for 
the service, and not merely to the 
profits therefrom.” Jenks vy. Dyer, 
102 Mass. 235, 236. 

{d] Labor and materials.—Money 
due for labor and materials furnished 
under an entire contract for building 
a house is “earnings” under the stat- 
ae Somers v. Keliher, 115 Mass. 
165. ; 

[e] Work under contract. — A 
workman whose only means of live- 
lihood is work which he does under 
contract and who receives advance 
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and ‘‘personal 


ices.°8 


payments from time to time as the 
work progresses is entitled to hold 
the proceeds of the contract exempt. 
Murray Hili Co. v. Kuhnle, 58 Misc. 
318, 109 (NYS. 669: 

[f] Illustration. A married 
debtor with a family whose only 
means of livelihood was a contract 
for carpentry work, and who paid 
to his employees working on the job 
money received for work done under 
the contract, is entitled to hold as 
exempt his earnings for services ren- 
dered within sixty days next before 
the institution of proceedings against 
him, when it appears that such earn- 
ings are necessary for the support of 
his’ family. ‘Murray “Hill Co: > v: 
Kuhnle, 58 Mise. 313, 109 NYS 669. 

Exemption of payment under a 
contract as wages see supra § 104. 

48. Beckett v. Wishon, 5 OhS&CP 
257; 5 OHNP 155. 

[a] Salary of superintendent of 
county infirmary is exempt as “per- 
sonal earnings’’ under Rey. St. (1897) 
§ 5430 subd 6, where the salary was 
earned within three months from the 
time it was sought to reach such 
earnings, where the superintendent 
is the head of a family as required 
by the statute, and where the salary 
is necessary for the support of him- 
self and his family. Beckett  v. 
Wishon, 5 OhS&CP 257, 5 OQhNP 155. 

49. See supra §§ 103-105. 

50. Banks v. Rodenbach, 54 Iowa 
695, 7 NW 152; Miller v. Hooper, 19 


Hun’ (Nw Yj 39455 MeSkimam. “v. 
Rae wiion, 14 NYS 283, 20 NYCivProc 
oe ie Ty 

{a] The proprietor of a school, 


paying rent and incurring obligations 
in the business, is entitled to tuition 
fees which are paid in advance by his 
patrons, under an exemption of earn- 
ings for personal services. Miller v. 
Hooper, 19 Hun O(N. Y.) 394. 

[b] A subcontractor who has 
agreed to do certain work, as mason 
work or carpentering in the construc- 
tion of a building for a certain sum, 
and who has done the work person- 
ally, may hold the sum due for such 
services as earnings for personal 
services. And it makes no difference 
that he also agreed to furnish the 
necessary materials, and that a cer- 
tain sum was agreed upon to cover 
both\ the work and the cost of the 
materials, where the contract re- 
quired the other party to furnish the 
money with which to buy the ma- 
terials as fast. as they should. be 
needed, and he has so furnished it. 
Banks y. Rodenbach, 54 Iowa 695, 7 
NW 152. 

51. McCoy v. Cornell, 40 Iowa 457. 

52. Millington v. Laurer, 89 Iowa 
322, 56 NW 533, 48 AmSR 385. 

58. McSkiman y. Knowlton, 14 
NYS 2838, 20 NYCivProc 274. 


54. Sanford y. Goodwin, NYDaily 
Reg March 11, 1881. 
Lape. Kuntz v. Kinney, 33 Wis. 
[al Earnings by aid of exempt 


team.—Under a statute exempting 
the “earnings of all married persons” 
having a family te provide for, a 
debtor may claim money earned by 
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ployment of capital®® or assistants.57 There are 
decisions, however, in which earnings of a debtor in 
a business in which he employed assistants have 
been held exempt as earnings for personal serv- 
In these eases, the distinction is made be- 
tween businesses in which the debtor’s services are 
the chief factor, in which ease the profits of the 
business are held to be personal earnings, and 
exempt under the statute,°® even though such busi- 
ness is condueted with the assistance of others,®° 
and a business in which the profits of the business 
represent the services of others than the debtor, and 
in which the debtor’s service does not predominate, 
in which case the profits are not personal earnings of 


him personally*by the aid of an ex- 
ompe team. Kuntz v. Kinney, 33 Wis. 


56. lIowa.—Shelly v. Smith, 59 
Iowa 458, 13 NW 419. 
eee H.—Robbins y. Rice, 18 N. Hi. 
N. Y.—Prince v. Brett, 21 App. 
Div. 190, 47 NYS 402; Mulford v. 
CaDbs, 9 App. Div. 490, 41 NYS 


Okl.—Youst v. Willis, 5 Okl. 170, 
P 56. 
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Wis.—Brown v. Hebard, 20 Wis. 
326, 91 AmD 408. 

[a] The expression “e for 
personal services” is defined to mean 
“the gains of the debtor derived from 
his services or labor without the aid 
of capital.” Brown y. Hebard, 20 
Wis. 326, 330, 91 AmD 408. 

[b] Income from boarding house. 
—A statute exempting earnings for 
personal services does not exempt 
the money due to a. boarding house 
keeper from her boarders, where she 
employs servants to do the work 
about the house and merely furnishes 
the house, furniture, materials, ete., 
for carrying on the business, and 
assists in and superintends the work. 
peo, v. Smith, 59 Iowa 453, 13 NW 


{c] Hotel keepers.—The proprie- 
tor of a public hotel is not entitled 
to an exemption in the income from 
his hotel froperty, as “personal earn- 


ings,’’ under the statute. Youst v. 
Willis, 5 Okl. 170, 49 P 56. 
[d] Saloon keepers.—The money 


received by a saloon keeper in his 


-business is not exempt from seizure 


in supplementary proceedings under 
Code Civ. Proc. § 2463, as earnings 
from his personal services. Prince 
woare ne 21 App. Div. 190, 47 NYS 

[e] Dealers in merchandise.—The 
profits realized by a person engaged 
as a merchant or dealer in merchan- 
dise, from buying and selling goods, 
are not exempt under a statute ex- 
empting personal earnings. Mulford 
eg 9 App. Div. 490, 41 NYS 


57. Heard v. Crum, 73 Miss. 157, 
18 S 934, 55 AmSR 520; Robbins v. 
Rice, 18 N. H. 507; Mulford v. Gibbs, 
9 App. Div. 490, 41 NYS 273; Smith 
v. Brooke, 49 Pa. 147; Heebner ‘y. 
Chave, 5 Pa. 115. 

58. Schafer v. Tyroler, 94 Misc. 
127, 158 NYS 1090; Brown vy. Hebard, 
20 Wis. 326, 91 AmD 408. 


59. Schafer v. Tyroler, 94 Misc. 
127, 158) INViSi 10908 
60. Schafer v. Tyroler, 94 Misc. 


127, 158 NYS 1090; Brown v. Hebard, 
20 Wis. 326, 91 AmD 408, 

[a] Flour inspector employing as- 
sistants.—A statute exempting earn- 
ings for personal services exempts 
the net income of an inspector of 
flour, where he passed upon every 
sample himself and was paid weekly 
a certain price for each barrel in- 
spected, and it makes no difference 
that he employed a deputy, a book- 
keeper, and a laborer to assist him. 
Brown v. Hebard, 20 Wis. 326, 91 
AmD 408. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 106-110] 


the debtor.°t Where a debtor’s income is derived 
from a business involving other elements of gain 
than his personal services, he is entitled to an 
exemption in as much thereof as is necessary to 
compensate him for his own personal labor, pro- 
‘vided it can be ascertained.®? But if the amount 
due the debtor on account of personal labor cannot 
be distinguished from the rest, no part of such 
income will be exempt as ‘‘ personal earnings’’ under 
the statute.°* Wages of a debtor’s wife for her 
personal services have been held not to be exempt 
under the statute as the earning of the debtor for 
his personal services.® 

[§ 107] (4) Income. The word ‘‘income,’’ 
used in some of the statutes, is a still broader term, 
used to define the proceeds of labor, or the re- 
eeipts of a profession, business, or occupation.*®® 
In a statute exempting wages, salary, or income, 
the term ‘‘income’’ should be construed to mean 
income earned by labor.®®° Where a statute exempts 
a certain amount per month of the debtor’s income, 
the context indicates that the income cannot consist 
of property in kind or of any kind of property which 
cannot be measured in denominations of money per 


month so as to determine what the income is per . 


month,®? although it is not necessarily payable at 
fixed times or in fixed amounts.® 

[§ 108] c¢. Amount of Wages and Time within 
Which Earned—(1) In General. Statutes exempt- 
ing wages, salary, or earnings generally restrict the 
exemption to a certain amount, under provisions 
which yary in the different jurisdictions. Some of 
the statutes exempt salary, wages or earnings to a 
fixed amount. Others exempt such as are earned 
during a fixed period next preceding the service of a 
writ of attachment or garnishment. Others exempt 
a week’s or a month’s wages, without regard to 
when they were earned.®® 

[§ 109] (2) Amount Necessary for Debtor’s 
71. 


61. Schafer v. Tyroler, 94 Misc. Vandal 


127, 158 NYS 1090. 

{a] MIllustration.—The debtor en- 
gaged in business as an iron worker 
and maintaining a shop with forges, 
drills, electrical motors, machines, 
and many appliances generally used 
in shops of like character, and em- 


Vv. 


72. 


ploying three and sometimes more 74, 
workmen, cannot claim an exemption 75. 
in the profits of the business as per- 76. 
sonal earnings under the statute. 77, 
Schafer v. Tyroler, 94 Misc. 127, 158 78. Me.—Haynes_v. 


EXEMPTIONS 


Ctm355, 6 Oh. Cir eDec.2 585: 
Necessity of earnings for support, 
as evidence see infra § 313 
In re Condon, 
Snook v. Snetzer, 
73. See statutory provisions; and 
McCoy v. Cornell, 40 Iowa 457. 
McCoy v. Cornell, 40 Iowa 457. 
McCoy v. Cornell, 40 lowa 457. 
Parks v. Knox, 22 Me, 494. 
Parks v. Knox, 22 Me. 494. 


Me. 448; Parks v. Knox, 22 Me, 494. 


[25C.J.] 69 


Family. Some of the statutes which exempt ‘‘per- 
sonal earnings’’ or ‘‘earnings for personal services’’ 
for a certain period give the exemption to the extent 
that it 1s necessary for the use of the debtor’s 
family.”° If all his earnings for the statutory 
period are necessary he may hold all.4 But wages 
or earnings which exceed the amount needed for the 
support of a family will not be exempted.7 

[§ 110] (3) Earnings within Fixed Period. 

y some statutes an exemption is conferred as to 
the entire amount earned by the debtor within the 
period fixed,’* irrespective of the needs of the 
debtor’s family,7* and without limitation of 
amount.7> A statute exempting wages or earnings 
for a time not exceeding a fixed period exempts 
wages for that period whenever earned,’® and is not 
restricted to wages earned during the period named 
immediately preceding the service of the process.”’ 
But a statute exempting wages due for a time not 
exceeding a fixed period next preceding the service 
of the process, exempts only the wages due for 
labor done during the period named immediately 
preceding the service of process.*® 

Duration of exemption period. Under statutes 
exempting earnings during a fixed period, the exemp- 
tion expires at the end of the period and is not 
extended by voluntarily leaving the earnings with 
the employer,” or by the fact that the earnings 
are in the hands of the debtor’s wife,®° or by legal 
proceedings necessary to reduce the wages to the 
employee’s possession.*+ Where the statute exempts 
all of the income earned by the debtor for a fixed 
period, the creditor must wait until the income for 
the period stated has accumulated in order to de- 
termine the amount of his exemption,®* and he can- 
not seize the debtor’s income by garnishment for 
succeeding periods less in duration than the stat- 
utory period.’* Under statutes exempting ‘‘current 
wages’’ for a fixed period their exemption is not 


Daiber, 10 Oh. Cir. 80. Bloodgood y. Meissner, 84 Wis. 
452, 54 NW 772. 

81. Connor v. McCormick, (lowa) 
117 NW 976; Chadwick v. Stout, 112 
Iowa 167, 88 NW 901, 84 AmSR 334; 
Union Bank v. Northrop, 19 S. C. 473. 

[a] An attorney’s fee is not an 
earning of the debtor within sixty 
days next preceding the order, so as 
to make it exempt, under Code § 317, 
where an order for the examination 
of a judgment debtor in supplemen- 
tary proceedings is passed eighteen 
months after the termination of a 
litigation in which defendant was at- 


198 Fea. 947;| 
25 Oh. St. 516. 


Hussey, 72 


Germania L. Ins. 


Dooley, 89 Mo. 


NYS 1090. See cases supra note 50. 
62. Brainard v. Shannon, 60 Me. Minn.—Bean v. 

342. Co., 54 Minn. 366, 56 NW 127. 
63. Brainard v. Shannon, 60 Me. Mo.—Mangold v. 

342. 111, 1 SW 126; Cooper v. Scyoe, 104 
64, Booth v. Backus, 182 Iowa] Mo. A. 414, 79 SW 751. 

1319, 166 NW 695. 


65. Roberts v. Carrithers, 180 Ky. 
W 659. 
ues Pee overts v. Carrithers, 180 Ky. 
315, 202 SW 659. 

‘[a] For example (1) a tobacco 
erop which a farmer grows on his 
own account cannot be regarded as 
income. People’s Bank v. Coca- 
naugher, 183 Ky. 73, 208 SW 322; 
Roberts v. Carrithers, 180 Ky. 315; 
202 SW 659. (2) Corn and other 
crops are not exempt. People’s Bank 
vy. Cocanaugher, 183 Ky. 73, 208 SW 
322. 

67. People’s Bank v. Cocanaugher, 
183 Ky. 73, 208 SW 322; Roberts v. 
Carrithers, 180 Ky. 315, 202 SW 659. 

68... People’s Bank v. Cocanaugher, 
183 Ky. 73, 208 SW 322; Roberts v. 
Carrithers, 180 Ky. 315, 202 Sw 659. 

69. See statutory provisions. 

70. See statutory provisions. 

Necessity for support of family as 
a@ condition precedent to allowance of 


exemption see supra § 102, 


N. Y¥.—McCullough v. Carragan, 24 
Hun 157; Bush v. White, 12 AbbPr 
21 


Oh.—Snook vy. Snetzer, 25 Oh. St. 
516. 

Wash.—Lemagie v. Acme Stamp 
Works, 98 Wash. 34, 167 P 60. 

[a] Period preceding “order” in 
supplementary proceedings.—A stat- 
ute relating to proceedings supple- 
mentary to execution exempting the 
earnings of a debtor for sixty days 
“preceding the order’ refers to the 
order for the application of the debt- 
or’s property, and not to the original 
order for his examination, the latter 
order not being mentioned in the 
particular section of the statute. 
Bush v. White, 12 AbbPr (N. Y.) 
21. 

79, Davidson v. F. H. Logeman 
Chair Co., (Tex. Civ. A.) 41 SW_ 824; 
Bell v. Indian Live-Stock Co., (Tex.) 
11 SW 344, 3 LRA 642; Seligmann v. 
Heller Bros. Clothing Co., 69 Wis. 
410, 34 NW 232, 


torney, and while the amount of his 
fee was under reference, and during 
the next month the amount of such 
fee is fixed by the court, and five 
months afterward it is required to 
be paid over to the judgment cred- 
itor by the order in supplementary 


proceedings. Union Bank vy. North- 
TOP, Oe we Adios 
[b] Application.— Where a gar- 


nishee pays wages due the principal 
defendant without any order of court 
or judgment, and it appears in an ac- 
tion by such defendant to recover of 
the plaintiff the amount so paid, that 
the period during which the wages 
are exempt has expired, it is not 
error to treat the sum found due de- 
fendant as nonexempt and to set off 
against it the balance of the sum 
due plaintiff. Connor v. McCormick, 
(Iowa) 117 NW 976. 

Wages retained by employer, 
“current wages” see infra note 85. 

82. Frazier v. Nashville Veteri- 
nary Hpspital, 139 Tenn. 440, 201 SW 
Gols 

83. Frazier v. Nashville Veteri- 
Dory, Hospital, 139 Tenn, 440, 201 SW 
751. 


as 


70 [25C.d.] 
extended beyond the statutory period.** Wages vol- 
untarily left in the possession of the employer after 
they become due cease to be ‘‘current’’ within the 
meaning of the statute.*° But past-due wages left 
with the employer under compulsion,*® or misap- 
prehension as to the state of accounts,*’ do not 
cease to be ‘‘current wages’’ within the meaning 
of the statute. Gah 

[§ 111] (4) Earnings to Fixed Amount within 
Fixed Period. By some of the statutes the exemp- 
tion is limited to a certain amount earned within a 
specified time.*® Such a statute has been construed 
to apply only to the amount remaining in the em- 
ployee’s hands and without regard as to what has 
been paid to the debtor during the statutory 
period.’® Other statutes not merely limit the amount 
earned within the statutory period to a definite sum 
but further provide that a minimum allowance shall 
be exempt in all cases.°° Under such a statute the 
provisions for minimum exemption is included as a 
part of the maximum amount allowed and is not 
additional to it.°+ 

[§ 112] (5) Amount per Week or Month or 
Percentage Thereof. Some statutes provide that the 
wages to be exempt shall not exceed a certain 
amount per week or month °? or provide such limita- 
tion in cases in which it is sought to enforce the 
exemption against debts of a particular nature.®? 
The full amount of wages due up to the statutory 
limit may be exempted as against an ordinary cred- 
itor, even though as between employer and em- 
‘ployee the amount due may be decreased by deduc- 
tions which the employer is authorized to make for 
supplies furnished to his. employee.®t A statute 
exempting income to a certain amount per month in- 
eludes what the debtor may have collected from his 
employer or may have received from his income 

84. Definition and scope of “cur-| 647, 120 P 321. 


EXEMPTIONS 


- 


4 


Ny tteea— 


from any other source during the month as well 
as the sum that may belong to him earned or eol- 
lectable from any source but not actually received 
by him at the time the garnishment is served.®® 
Where the statute exempts all wages up to a fixed 
weekly amount, an accumulation of wages where 
the rate is less than the statutory limit is exempt. 

[§ 113] d. Future Wages or Earnings. A cred- 
itor cannot reach the debtor’s future wages or earn- 
ings by garnishment proceedings, so as to defeat 
his right to claim them as exempt when they be- 
come due,°’ and wages earned but not payable are 
future wages within the meaning of this rule,’ nor 
can the creditor get at the debtor’s wages over and 
above the amount allowed as exempt by making the 
writ in garnishment returnable to a term of court 
long subsequent to its execution.®® It\is otherwise 
under a statute expressly providing that wages ac- 
cruing after service of a writ of attachment and 
before trial shall be bound by the writ.t And some 
statutes allow a certain percentage of prospective 
earnings to be reached.2 It has been held that a 
statute exempting from seizure ‘‘wages and salary 
not yet due’’ refers to wages and salary not earned 
at the time of seizure,? and does not exempt such 
portion of a week’s or month’s wages or salary as 
has been actually earned at the time of the levy,‘ 
although not payable by the employer until the 
end of the week or month.® 

[§ 114] e. Effect of Payment. By the weight 
of authority a statute exempting the wages or earn- 
ings of a debtor protects them not only in the hands. 
of the employer, but also while passing from him 
to the debtor, and even after they are in the hands 
of the debtor, so long as they are capable of identi- 
fication;® but there are decisions to the con- 


95, 26 P 321; Cox v. Bearden, 84 Ga. 


rent wages” see supra § 103. 

85. Bell v. Indian Live-Stock Co., 
(Tex.) 11 SW 344, 3 LRA 642; David- 
sony vs BH. -H;. Logeman; Chair »«Co., 
(Tex. Civ. A.) 41:‘SW 824. 

86. Davidson v. F. H. Logeman 
Chair Co., (Tex. Civ. A.) 41 SW 824; 
Sydnor v. Galveston, (Tex. A.) 15 
SW 202. 

{a] Uncollectable wages.-—~ Past- 
due wages ieft with the employer 
because the debtor is unable to col- 
lect them do not cease to be “cur- 
. Fent” wages. Davidson v. F. H. 

Logeman Chair Co., (Tex. Civ. A.) 
41 SW 824. 

87. Childress y. Franks, (Tex. Civ. 
A.) 44 SW 868. 

[a] Ignorance that anything was 
due.—Wagses left with the employer 
because the debtor did not know the 
state of his account and that any- 
thing was due do not cease to be 
“current.” Childress v. Franks, (Tex. 
Civ. A.) 44 SW 868. 

88. See statutory provisions; and: 

Md.—Wilmer v. Epstein, 116 Md. 
140, 81 A 379. 

Minn.—Bean yv. Germania LL, Ins. 
Co., 54 Minn. 366, 56 NW 127. 

Oh.—Duffey v. Reardon, 70 Oh. St. 
328, 71 NE 712. 

Tenn.—Waite v. Franciola, 90 
Tenn. 191, 16 SW 116. 

Wis.—Bloodgood v. 
Wis. 452, 54 NW 1772, 

Wyo.—lLafferty v. Sistalla, 11 Wyo. 
360, 72 P 192. 

89. Crites v. Bede, 86 Or. 460, 168 
Peng ate 

90. See statutory provisions. 

91. Pike v. Bannon, 115 Me. 124, 
98 A 68. 

92. See statutory provisions; and 
cases infra this section. * 

98. O’Rielly v. Colbert, 16 N. M. 


Meissner, 84 


94. Wohlford vy. Wabash Coal Co., 
164 Ill. A. 185. 

95. Frazier v. Nashville Veteri- 
pany. Hospital, 139 Tenn. 440, 201 Sw 

96. Maged v. New York, 75 Misc. 
634, 133 NYS 969. 

97. Ill.—Hoffman y. Fitzwilliam, 
81 Ill. 521; Bliss v. Smith, 78 Tl. 3bos 
Davis v. Siegel, 80 Ill. A. 278. 

Iowa.—Thomas v. Gibbons, 61 Iowa 
50, 15 NW 593; Davis v. Humphrey, 
22 Iowa 137. 

Kan.—Muzzy y. Lantry, 30 Kan. 49, 
2a pO Ds ‘ 

Md.—House vy. Baltimore, ete. R. 
Co., 48 Ma. 130. 

Miss.—Chapman vy. Berry, 73 Miss. 
437, 18 S 918, 55 AmSR 546, 

Mo.—Mangold vy. Dooley, 89 Mo. 
Lat a SWE 126; Davis v. Meredith, 48 


Mo. 263; Reinhart vy. -Empir 

Oe Fei a eh Bate , pas 

esas Vv. Hin, 97 Tenn. 

402, 37 SW 142. 

ates Weaver v. Hill, 97 Tenn. 402, 
99. Chapman “v. Berry, 73 Miss. 


437, 18 S 918, 55 AmSR 546. ts 

1. Hagerstown First Nat. Bank vy. 
Me ies 52 Md. 30. 

2. alentine vy. Williams, 159 NYS 
815 [aff 175 App. Div.° 931 mem, 161 
NYS 1148 mem]; Chabot v. Oneson, 
11 Que. Super. 223. 

Special execution 
§ 10991, 

3. Kenwood vy. Rodden, 9 Montr. 
e IN. 229° 
4, Kenwood y. Rodd n, 9 

ene e Montr. 


See Executions 


5. Kenwood v. Rodden, 9 Montr. 


Leg. N. ‘ 
6. Rutter v. Shumway, 16 Colo. 


304, 10 SH 627, 20 AmSR 359; Elliot 
v. Hall, 3-Ida. (Hasb.) 421, 31 P 796, 
35 AmSR 285, 18 LRA 586. 

[a] Reason for rule.—‘‘It is ar- 
gued with much ingenuity that the 
earnings of the laborer, when re- 
ceived by him, are no longer wages, 
but capital; that the exemption stat- 
ute has performed its office when it 
has enabled the laborer to. secure 
his wages from his employer without 
let or hindrance; and that thereafter 
the statute cannot be invoked in his 
favor. The statute cannot be thus 
reasoned away. Such a construction 
1s narrow and illiberal. It would 
compel the laborer to leave his earn- 
ings in the hands of his employer, or 
else forego the protection of the 
statute altogether. It would not only 
deprive him of the privilege of de- 
positing his earnings with any ’bank 
or other depositary for safe-keeping, 
but would subject his wages to sup- 
plemental piloceedings even in his 
own pocket; for, if earnings once re- 
ceived immediately lose their char- 
acter as wages, then it is evident 
that the laborer could never retain 
his earnings for a single hour with- 
out exposing them to the very perils 
which the statute was designed to 
avert. Such a _ construction would 
practically frustrate the beneficent 
objects of the statute.’ Rutter hy 
Shumway, 16 Colo. 95, 98, 26 P 321. 

[b] Wages deposited in bank.— 
Under a statute exempting absolutely 
the wages and earnings of any debt- 
or to an amount not exceeding one 
hundred dollars, wages of a debtor 


;are exempt after being paid over 


to him and deposited. by him in a 
bank, and the exemption continues 
to protect the wages so long as they 
are capable of identification. Rutter 


For later cases, developments and changes in the law see cumulative Annotations, 


Same title, page and note number. | 


§§ 114-116] _ 


trary.’ But taking a nonnegotiable instrument, as a 
nonnegotiable note or duebill, for wages due is not 
payment of the wages,’ and they may still be 
claimed as exempt.® 

Debt for personal services. An exemption from 
attachment of any debt that has acerued by reason 
of the personal services of defendant will not 
exempt from attachment money in the hands of the 
debtor’s agent which has been paid to the agent in 
settlement of a debt for services.!° 

[§ 115] f. Property Purchased with Earnings. 
Whether the exemption in wages or personal earn- 
ings covers property purchased by the wages or 
personal earnings is a question on which the au- 
thorities differ. In some jurisdictions the property 
is not» exempt;'! in others it is,!2 but only to the 
extent of the amount exempted by the statute. 
Property purchased in excess of the amount al- 
lowed by law as exempt will not be exempt.14 

[§ 116] g. Salary or Compensation of Public 
Officers. Independently of any statutory provision, 
the salary or compensation of a public officer which 
has not reached his hands is exempt from the claims 
of his ereditors on the ground of public policy. 
Sometimes the salary of a public officer falls within 
the general provision for the exemption of salaries 
or personal earnings,’® or an exemption may be 
found in the form of an exception in a statute sub- 
jecting corporations to garnishment for the salaries 


v. Shumway, 16 Colo. 95, 26 P 321. 
[ec] Wages in hands of collector. 


EXEMPTIONS 


ficers,1® regardless of their tenure.?® 


chases.—A husband who uses his 
personal earnings in paying for prop- 


[25'@ear| 7d 


of its officers.17 More frequently, the statute, in 
express terms, exempts the salaries of public of- 
Among such 
officers have been held to be a city assessor,2° an 
employee of a city board of health,?* an inspector 
of municipal water board,?? a clerk of a recorder’s 
court,?* and an officer of the inland revenue.2* On 
the other hand where a statute subjected a portion 
of the salaries of public employees to seizure, it was 
held that it did not apply to the salaries of school 
teachers.” and that their salaries were exempt from 
seizure.2° But a statute which declares that all 
teachers in the public schools shall be regarded as 
permanent employees of the school board and shall 
not be removed from office fixes the status of the 
teacher in the public schools as an officer,?7 and the 
salary of the teacher is exempt from seizure under 
a statute exempting the salary of an officer.2® A 
private tutor is not a school teacher and entitled to 
exemption under the statute as such.2® Officers 
employed hy a private corporation to police its prop- 
erty, paid by the company and subject to discharge 
by the company, are not municipal officers within 
the meaning of a statute exempting salaries of 
such officers.°° Some statutes confer the exemption 
privilege upon a class of public officers only,?+ and 
the debtor must bring himself within the statutory 
restriction, to secure its benefits.22 And where 
the statute limits the amount of salary to be 


court be applied to the payment of 
his debts and the committee will not 


“45 Nw 420; Aultman, etc., 


—Money due a debtor for wages can- 
not be reached by a creditor in the 
hands of a person who has collected 
it at the debtor’s request. Elliot v. 
Hall, 3 Ida. (Hasb.) 421, 31 P 796, 35 
AmSR 285, 18 LRA 586. 

{d] Wages in hands of sheriff.— 
Money recovered as wages, and ex- 
empt from garnishment in the hands 
of the employer, is also exempt from 
seizure by other process while in the 
hands of the sheriff. Cox v. Bearden, 
84 Ga. 304, 10 SE 627, 20 AmSR 359. 


7. Cook .v. Holbrook, 6 Allen 
(Mass.) 572. 
[a] Wages in hands of attorney. 


—Money in the hands of an attorney 
at law, which he has collected as 
wages for the personal services of 
a debtor, is not exempt as wages. 
Cook v. Holbrook, 6 Allen (Mass.) 
BE2: 

8. Lock v. Johnson, 36 Me. 464. 

9. Lock v. Johnson, 36 Me. 464. 

10. Hewitt v. McNerney, 73 Conn, 
565, 48 A 424. 

[a] Money paid to a_ constable 
serving a writ in a suit for money 
due for personal services in full pay- 
ment of the claim is not exempt and 
may be garnished in an action 
against the person entitled thereto, 
since the payment was to the officer 
as a personal agent and extinguished 
the debt for personal services. Hew- 
itt v. McNerney, 73 Conn. 565, 48 A 


424, 
Anderson v. Cook, 105 Ga. 496, 
30 SE 884. ; 

[a] Property bought on credit 
and paid for out of earnings.—Where 
a head of a family to whom an ex- 
emption of personalty has been set 
apart purchases on credit a wagon, 
and in so doing does not part with 


“any exempted personalty, the wagon 


becomes immediately subject to _the 
lies of an existing judgment against 
the purchaser, and this lien 1s 
not divested by reason of the fact 
that he subsequently pays part of 
the price of the wagon with money 
made by hauling therewith. Ander- 
son vy. Cook, 105 Ga. Poe bay oa 
ewer, fo) > 
12. Robb v. Br hie Ae 
vy. Smith, (Ky.) 119 SW 1178. 
[a] Payments for wife’s pur- 


erty purchased by his wife has an 
exemption in the property thus pur- 
chased. Robb v. Brewer, 60 lowa 
539, 16 NW 420. 

13. Miller v. Gray, 2 Ky. Op. 101. 

14. Miller v. Gray, 2 Ky. Op. 101. 

[a] Reason for rule.—‘It is in- 
sisted for the appellees, and, we 
think, in accordance with principles 
and authority, that a creditor has 
no enforceable claim on the capacity 
or personal service of an insolvent 
debtor; and the law will permit the 
debtor in defiance of the claim of his 
creditors, to appropriate the products 
of his industry and skill to the com- 
fortable maintenance of his family. 


But indulgent as the law is, and 
should be, to those obligations, which 
naturally arise out of the domestic 
relations, it will not permit a debt- 
or, after acquiring money or prop- 
erty, by his credit, or his industry, 
or skill, to secure to himself the 
use and enjoyment of an estate, by 
making his family the nominal de- 
positaries of the title, merely to 
cover the property, and defeat the 
claims of creditors.” Miller v. Gray, 
2 Ky. Op. 101, 104. 

15. See Executions § 62; Garnish- 
ment [20 Cyc 1030]. 

16. Robinson v. Aiken, 39 N. H. 
211; Driscoll v. Kelly, 4 OhS&CP 124, 
5 OhNP 243. 

{a] In New Hampshire a mayor 
of a city may have the benefit of the 
exemption of his salary for fifteen 
days prior to the service of the writ 
of garnishment or attachment al- 
lowed by Rev. St. c 208 § 9. Robin- 
son v. Aiken, 39 N. H. 211. 

{b] In Ohio the salary of a sup- 
erintendent of a county infirmary is 
“personal earnings’ under Rev. St. 
§ 5430. Driscoll v. Kelly, 4 OhS&CP 
124, 5 OhNP 243. _ 

[c] Insane retired officer. — But 
where an officer in the army or navy 
becomes insane and is declared a 
lunatic upon inquisition found, and is 
retired on half pay, his pay primarily 
is not liable for his debts, but for 
his support; but after it has been 
paid into the hands of his com- 
mittee or guardian appointed by the 
court any Surplus not needed for his 
| support may with the consent of the 


be allowed to claim a three hundred 
dollar exemption. Elwyn’s App., 67 
Pas 3605 

Holt v. Experience, 26 Ga. 113. 

[a] In Georgia where a statute 
provides that all banks, banking 
companies, and other corporations, 
except municipal corporations, shall 
be liable to be garnished for the 
salaries of their officers in all cases 
where the salary exceeds the sum 
of five hundred dollars, a salary un- 
der five hundred dollars of a munici- 
pal officer is exempt. Holt v. Ex- 
perience, 26 Ga. 113. 

18. See statutory provisions; and 
Moll v. Sbisa, 51 La. Ann. 290, 25 S 
141; Wild v. Ferguson, 23 La. Ann. 
752; Chaudet v. De Jong, 16 La. Ann. 
399; Jennings v. Trainor, 9 La. A. 
(Orleans) 26; Fifth Ave. Library Soc. 
v. Kilshaw, 7 La. A. (Orleans) 496; 
Catlin v. Ensign, 29 Pa. 264; Stew- 
art v. Euard, 15 Que. Super. 262 [aff 
8 Que. Q. B. 404]; Lovejoy v. Camp- 
bell, 1 Montr. Super. 77. 

19. Jennings v. Trainor, 9 La. A. 
(Orleans) 26. 

20. Stewart v. Huard, 15 Que. 
Super. 262 [aff 8 Que. Q. B. 404]. 

21. Jennings v. Trainor, 9 La. A. 
(Orleans) 26. 

22. King v. Seymour, 5 La. A. 
(Orleans) 77. 

23. Moll v. Sbisa, 51 La. Ann. 290, 
25 S 141, 


ert Evans v. Hudson, 22 LCJur 
25. Lovejoy v. Campbell, 1 Montr. 
Super. 77. 
26. Lovejoy v. Campbell, 1 Montr. 
Super. 77. 


27. Fifth Ave. Library Soc. v. 
Kilshaw, 7 La. A, (Orleans) 496, 

28. Fifth Ave. Library Soc. v. 
Kilshaw, 7 La. A. (Orleans) 496. 

29. L’Africian v. Villeneuve, 4 
Montr. Leg. N. 54. 

380. Tabb v. Mallette, 120 Ga. 97, 
47 SE 587, 102 AmSR 78. 

31. See statutory provisions. 

32. Lepine v. Gauthier, 5 Que. L. 
217; Chabot v. Ringuet, 49 Que. 
Super. 4. 

[a] Officers paid by the day.—Un- 
der a Quebec statute exempting a 
certain proportion of the wages 
earne by municipal employees where 
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exempt,?? the excess over the statutory limit may 
be. seized on execution.** 

[§ 117] h. Wages of Seamen. In most mari- 
time countries seamen’s wages are exempt from 
seizure by their creditors to satisfy their debts.* 
It is so in England and in Canada by express stat- 
utory provisions.*® In the United States also they 
are exempted by acts of congress.*’ In the absence 
of statutory provisions a seaman’s wages would not 
be exempt.* The federal statute providing that 
seamen’s wages shall not be subject to ‘‘attach- 
ment or arrestment,’’ has been construed not to 
exempt his wages from execution, or proceedings 
supplemental thereto, on the ground that the statute 
omits provision for it.°® 

[§ 118] 18. Life Insurance*°—a. In General. 
By provision of statutes varying inthe different 
jurisdictions, proceeds of insurance upon the life 
of the debtor are frequently made exempt from the 
payment of his debts, a limitation being sometimes 
imposed as to the amount or as to the beneficiaries 
entitled to the exemption,*! and such statutes have 
been held to be constitutional.4? Statutes exempting 
life insurance are regarded as exemption laws,*? and 
not as part of the insurance law of the state,** nor 
as designed simply to protect the insurer from 
harassing litigation.4® The exemption privilege is 
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not created by contract but by legislative grant,*® 
and the proceeds of policies issued before the enact- 
ment of the statute may be subject to its pro- 
visions.*7 The terms of the statute giving to the 
beneficiary an exemption in the money received 
from life insurance sometimes require that the pol- 
icy or certificate of insurance must be issued by a 
company or association incorporated within the 
state,t® but this is not a universal or even the 
usual rule.*9 

Fraternal and mutual benefit insurance is spe- 
cifically exempted under some statutes,°° in which 
case the insurer must fall within the definition if 
any contained in the statute.6 A fund created by a 
mutual benefit insurance association is exempt as 
life insurance within the meaning, of statutes 
exempting life insurance generally.®? 

Surrender value. Where the proceeds of an in- 
surance policy are exempt, the surrender value of 
the policy is also exempt.°? - 

What law governs.°* Where the contract between 
the insurer and insured is made in a foreign state 
wherein the insurer is incorporated and domiciled its 
funds are kept, and its certificate is payable, an 
exemption from seizure for the debts of a certificate 
holder or of any beneficiary named in the certificate 
afforded by the law of the insurer’s domicile may 


they amount to a fixed sum per day, 
a valuator employed by a city whose 
employment is neither by the year 
nor by the month but by the day is 
entitled to an exemption of his wages 
up to the statutory limit. Chabot v. 
Ringuet, 49 Que. Super. 4. 

. See statutory provisions, 
Chabot v. Ringuet 49 Que. 


me eee 
Ree McCarty v. New Bedford, 
18 


See supra § 60. 

37. See supra § 60. 

88. Telles' v. Lynde, 47 Fed. 912; 
Ayer v. Brown, 77 Me. 195; White v. 
Dunn, 134 Mass. 271; Eddy v. O’Hara, 
132 Mass. 56. 

39. Telles v. Lynde, 47 Fed, 912, 
O17: 

“The libelant’Ss wages were not 
taken from the respondents under 
attachment or arrestment, but under 
execution, and the proceedings sup- 
plementary thereto. The law does 
not exempt seamen’s wages from 
such process.” Telles v. Lynde, supra. 

40. Constitutionality of statutes 
exempting proceeds of life insurance 
policy see supra § 5 

Life insurance generally see Life 
Insurance [25 Cyc 687]. 

Payment of premium as fraudu- 
lent conveyance see Fraudulent Con- 
veyances [20 Cyc 363]. 

41. See statutory provisions; and: 

U. S—In re Morse, 206 Fed. 350; 

In re Loveland, 192 Fed. 1005 [rev 

on other grounds 200 Fed. 136, 118 

CCA 310]. 

Ala.—Heflin v. Allem, 160 Ala. 241, 

48 S 695. 

: Cal.—Hing v. Lee, 37 Cal. A. 318, 


174 P 356. 
Ill Houston vy. Maddux, 179 Ill. 
baa SameINDM OOS preva ta. Lie Ay 


La.—Le Blanc’s Suce., 142 La. 27, 
76 S 223, LRA1917F 1137. 


Md.—Himmel v. Eichengreen, 107 
Md. 610, 69 A 511. 
Mass.—Saunders v. Robinson, 144 


Mass. 306, 10 NE 815. 

Minn.—Brown v. Balfour, 46 Minn. 
68, 48 NW 604, 12 LRA 3873. 

Mo.—Gibbs v. Knights of Pythias, 
173 Mo. A. 34, 156 SW 11. 

N. Y.—Baron v. Brummer, 100 N. 
Y. 372, 3 NE 474 [rev 80 Hun 88]; 
Brummer v. Cohn, 86 N. Y. 11, 40 
AmR 503, 62 HowPr 171 [aff 9 Daly 


36]; Olmsted v. Keyes, 85 N. Y. 593; 
Amberg v. Manhattan L. Ins. Co., 56 
App. Div. 348, 67 NYS 872 [rev 32 
Mise. 89, 65 NYS 424, and rev on 
other grounds 171 N. Y. 314, 63 NE 
1111]. 

Oh.—Klinckhamer Brewing Co. v. 
Cassman, 21 Oh. Cir, Ct. 465, 12 Oh. 
Cir. Dec. 141. 

Wash.—Northwestern Mut. L. Ins. 
Co. v. Chehalis County Bank, 65 
Wash. 3874, 118 P 326. 

Wis.—Ellison v. Straw, 116 Wis. 
207, 92. NW 1094; Kerman v. Howard, 
23 Wis. 108. ; 

42. Le Blanc’s Succ., 142 La. 27, 
76 S 223, LRA1917F 1137; Williams 
v. Donogh, 9 OhS&CP 414, 6 OhNP 
418; Hamilton Nat. Bank vy. Amster, 
134 Tenn. 537, 184 SW 5. 

43. Elsom y, Gadd, 93 Wash. 603, 
161 P 488, 162-P 867. 

44, Elsom v. Gadd, 93 Wash. 603, 
161 P 4838, 162 P 867. 

[a] Application. —An insurance 
code declaring that it shall super- 
sede all prior acts on the subject of 
the organization and government of 
insurance companies and insurance 
business does not relate to exemption 
of insurance money. Elsom y. Gadd, 
oer Wash. -603," 161) )P 9 483. i162. 

45. Heflin v. Allem, 160 Ala. 241, 
48 S 695; Rumbold v. Supreme Coun- 
cil R. L., 206 Ill. 518, 69 NE 590. 

_ta]| For example, a statute pro- 
viding “the money or other benefit, 
charity, relief or aid to be paid... 
shall not be liable to attachment... 
and shall not be seized, taken, ap- 
propriated, or applied by any legal 
or equitable process, or by opera- 
tion of law, to pay any debt or lia- 
bility of a certificate holder, ‘or of 
any beneficiary named in a certifi- 
cate, or of any person who may 
have any right thereunder” was en- 
acted for the benefit of the benefi- 
ciary and not merely to protect the 
insurance society against harassing 
suits and giving it the option of in- 
terposing @ defense or suffering 
judgment. Rumbold v. Supreme 
Council R. L., 206 Ill. 5138, 520, 69 
NE 590 [overr so far as in conflict 
eae v. Martin, 187 Ill. 200, 58 NE 

46. Kittel v. Domeyer, 175 N. Y. 
205,.67 NE 4383, 175 N. Y. 512, 67 
NE 1084 [rev on other grounds 70 


App. Diy. 134, 75 NYS 150]. 

47. Le Blanc’s Succ., 142 La. 27, 
16 (S223, TRAST Sd oie Kaitteley. 
Domeyer, 175 N. Y. 205, 67 NE 433, 
175 N. Y. 512, 67 NE 1084 [rev on 
other grounds 70 App. Div. 134, 75 
NYS 150]. ‘ 

48. Briggs v. McCullough, 36 Cal. 
542; Presbyterian Mut. Assur. Fund 
vy. Allen, 106 Ind. 593, 7 NE 317. 

49. People’s Bank v. Cushman, 187 
N. Y. 518, 79 NH 1113; Cross v. Arm- 
strong, 44 Oh. St. 613, 10 NE 160. 

50. Acree v. Whitley, (Ark.) 206 
mahal State v. Collins, (Okl.) 174 

8. 

51. Acree v. Whitley, 136 Ark. 149, 
206 SW 137; Miles v. Odd Fellows 
Mut. Aid Assoc., 76 Conn. 132, 55 A 
obi State v. Collins, (Okl.) 174 P 


[a] MTlustwation.—Pub. Acts (1895) 
p 595 c 255 § 1, defines the term ‘“‘se- 
eret and fraternal society’ to in- 
clude any corporation or voluntary 
association organized for the sole 
benefit of its members, not for profit, 
having a lodge system with a ritual- 
istic form of work and a represent- 
ative form of government, providing 
for the payment of benefits in case 
of death: and § 7 declares that all 
benefits accruing from such society 
aré exempt from attachment. A mu- 
tual aid association composed of odd 
fellows having a lodge system, but 
not shown to have a ritual of its 
own, is not within the statute, and 
hence benefits payable therefrom are 
not exempt from attachment. Miles 
v. Odd Fellows’ Mut. Aid Assoc., 76 
Conn. 132, 55 A 607. 

52. Coleman v. McGrew, 71 Nebr. 
801, 99 NW 663; Smith v. Bullard, 
61 N. H. 381; Mellows v. Mellows, 61 
N. H. 187; People’s Bank v. Cush- 
man, 187 SN ARYOc bi Se (NIB) ess 
Zinn’s Hst., 2) Pa, Dist. 801, 14 Pa. 
Co. 38. See also Matter of Palmier, 
3 Dem. Surr.:(N. Y¥.) 129 (holding 
that the proceeds of policies in bene- 
fit insurance associations will be 
presumed, against the creditors of 
the assured, to belong to his family 
after his death, although coming to 
the hands of his executors). — 

5S. In re Morse, 206 Fed. 350; 
prey ie v. Barton, 98 Miss. 758, 54 

54. What law governs exemptions 
generally see supra §§ 9, 11. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be availed of by a beneficiary residing in a foreign 
jurisdiction.®> 

[§ 119] b. Beneficiary—(1) In General. 
Exemption statutes must be construed according to 
their obvious intention with regard to the person 
entitled to take as beneficiary under an exempt in- 
surance policy.°® Under some statutes, insurance 
on the life of any person for the benefit of a mar- 
ried woman cannot be reached by her creditors or 
those of any other person.5’ Under such a statute, 
where there is no provision as to a beneficiary in 
case the married woman shall not survive to take, 
the proceeds belong to her children if she has any 
surviving her with the same freedom from interfer- 
ence on the part of creditors as in the case of the 
first beneficiary.5* Under the statutes exempting 
the proceeds of life insurance for the benefit of the 
debtor’s widow and children and allowing him to 
dispose of the insurance money by will, he can, 
although the estate is insolvent, apportion the insur- 
ance money by will between his wife and children as 
he sees fit,5® but if he is insolvent he cannot be- 
stow it by will upon other persons.°? Where the 
children of the insured take not as the befeficiaries 
mentioned in the policy but under its terms as to 
distribution, where the designation of beneficiaries 
other than children fails, they will hold the pro- 
ceeds exempt as against claims of the representa- 
tives of the beneficiaries who could not take the 
insurance under the law.*! A creditor who seeks by 
garnishment to reduce the money due to the bene- 
ficiary in a certificate of life insurance duly issued 
by a fraternal insurance association as defined by 
statute cannot raise the question of-the dependence 
of the beneficiary on the insured in order to relieve 
the fund from the operation of the law rendering 
it not liable for the debts of the beneficiary.°? 

[§ 120] (2) Policy Payable to Insured or His 
Legal Representatives. By statute in some Juris- 
dictions a policy payable to the insured or to his 
legal representatives is not exempt from creditors 
of the estate,*? and in the absence of an express 
to this effect, the exemption laws are or- 
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to the debts of the insured decedent.** It should 
be noted, however, that, where an unmarried man 
makes such a policy, and subsequently marries, the 
policy may be held to be controlled by statutes. 
providing for exemption of a husband’s life insur- 
ance in favor of his widow and next of kin.® By 
the express terms of some statutes insurance, al- 
though payable to the estate of the insured, is 
exempt from claims of creditors in behalf of his. 
wife and children.£6 Under a statute providing that 
the insurance becoming due and payable by the 
terms of the policy shall be exempt from all cred- 
itors of the insured or beneficiary, the proceeds 
when collected by the administrator are not lable 
for the debts of the estate of the insured.*? A sim- 
ilar holding has been made with respect to a pro- 
vision that ‘‘the proceeds or avails of all life in- 
surance including fraternal and codperative health 
and accident insurance shall be exempt from liabil- 
ity for any debt except for a debt secured by a 
pledge of such policy.’’** But notwithstanding a 
statute exempting the proceeds of a life insurance 
from seizure for any debt of the policy holder or 
beneficiary, the proceeds may be made subject to the 
payment of the debts of the insured’s estate where 
the surrounding circumstances evidence that such 
was the intention of the insured.®* The exemption 
right is not affected by a reservation of pecuniary 
benefits to the insured payable at various times dur- 
ing the life of the policy.” 

[§ 121] (3) Default of Wife or Children. 
Exemption statutes designed for the protection of 
the widow and children of the debtor are ordinarily 
construed not to create an exemption in favor of 
the estate of the debtor in case he dies without 
widow or children,” but this rule is not universal, 
and statutes provide, sometimes in express terms,’? 
and sometimes by implication,’*® that in the absence 
of widow or children the proceeds of an insurance 
policy go to heirs and legatees, exempt from pay- 
ment of decedent’s debts. 

[§ 122] (4) Endowment Policy. Whether the 
proceeds of an endowment policy, payable in cer- 
tain contingencies to the insured himself, are exempt 


rie Hathaway v. Sherman, 61 Me. 
66. 
98 Miss. 


provision 
dinarily construed to render such a policy subject 

55. Ogle v. Barron, 947. Pa: 19, 62. State v. Collins, (Okl.) 174 P 
et ok Craven v. Roberts, 60 Pa. ees Blsom v, Gadd, 98 Wash. 608 
2 Oy vaie hoes array Abas Sits Bank v. Godman, 83 


S 689; ee vy. Wright, 100 
Tenn. 313, 45 SW 672. p 

[a] Diustrations.—(1) Miss. Code 
§ 1261, providing that the amount 
of any life insurance policy, not ex- 
ceeding ten t. 
any one life, 
named as 


461, 5 


freed from all J 
of the person paying the premiums 
thereof, has no application where the 
person named as pene elary has paid 
he premiums. ale v. 
asphee’ 5 S 689. (2) Where by statute 
a marvri woman is authorized to 
cause t life of her husband to be 
insured for the benefit of herself 
and children, a policy procured by 
the husband in favor of one of the 
children is not protected against the 
claims of his creditors. Fearn Vv. 


d, 65 Ala. 33. ; 
Ward pilison v. Straw, 116 Wis. 207, 
W_1094. 
ary Ellison v. Straw, 116 Wis. 207, 
NW 1094. 
7a Hathaway v. Sherman, 61 Me. 
ico. Hathaway _v. Sherman, 61 Me. 
466; Wagner V. Karman, Oh. Dec. 
(Reprint) 753, 7 AmLRec 671. ; 
61. Southwell v. Gray, 35 Misc. 
740, 72 NYS 342. 


Wash. 231, 145 P 221; Northwestern 
Mut. L. Ins. Co. v. Chehalis County 
Bank, 65 Wash. 374, 118 P 326]; In 
re Blattner, 89 Wash. 412, 154 P 
796. 

64. Remley v. Hartford Travelers’ 
Ins. Co., 108 Minn. 31, 121 NW 230; 
Rice v. Smith, 72 Miss. 42, 6 (Sabi 
Kennedy’s Est., 2 WklyNC (Pa.) 492; 
Dulaney v. Walsh, (Tex. Civ. A.) 37 
sw 615 [dist Mullins v. Thompson, 


51 Tex. 7, where policy was made 
payable to widow, child, or heirs]. 

65, Rose v. Wortham, 95 Tenn. 
505, 32 SW 458, 30 LRA 609. 

66. Mitchell v. Allis, 157 Ala. 304, 
47 S 715. 

67. Heflin v. Allem, 160 Ala. 241, 
48 S 695. 

68. Le Blanc’s Succ., 142 da. 2:7, 
76 9 223, LURA1917F 1137. 


69. Pietri yi Seguenot, 96 Mo. A. 
258, 69 SW 1055. 

[a] Held to show intention.—The 
fact that policy is made payable to 
insured’s executor or administrator. 


Pietri v. Seguenot, 96 Mo. A. 258, 69 
W 1055. J 
5 70, Kimball v. Cunningham Hard- 
ware Co. 192 Ala. AR WB ts) 
309. 

71. In re Starr, (Cal.) 190 P 625; 


Gilchrist v. Jeffcoat, 64 Fla.: 79, 59 S 


72. Dreyfus v. Barton, 
758, 54 S 254; Coates v. Worthy, 72 
Miss. 575, 17 S 606,18 S 916; Farmers’ 
State Bank v. Smith, 36 N. D. 225, 


162 NW_ 302. 
[a] Dlustration. — Code (1892) 
§ 1552, imposing liability for the 


debts of a decedent on his exempt 
property, in the absence of wife or 
children, is Timited by § 1965, which 
provides that the proceeds of a life 
insurance policy, not exceeding five 
thousand dollars payable to the exec- 
utor or administrator, shall inure to 
the heirs or legatees, free from all 
liability for decedent’s debts. Coates 
v. Worthy, 72 Miss. 575, 17 S 606, 18 
S 916. 

[b] 
statute.—Wright_ v. 
Tenn. 318, 45 SW 672. 

73. Larrabee v. Palmer, 101 Iowa 
132, 70 NW 100; American Surety Co. 
v. Subira, 8 Porto Rico Fed. 3238. 

[a] Mlustration.— Code §§ 1182, 
2372 provides that the avails of life 
insurance are not subject to the 
debts of deceased but shall inure to 
the separate use of the deceased’s 
husband or wife and children and be 
disposed of like other exempt prop- 
erty of deceased. Under these sec- 
tions the insurance fund is exempt 
in favor of collateral heirs. Larra- 
bee v. Palmer, 101 Iowa 132, 70 NW 
100. 


Unmarried debtor not within 
Wright, 100 


a 


179 Ala. 454, 60 S 279. 
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is a question on which there is a conflict of au- 
thority. In some jurisdictions an exemption in this 
kind of policy is not allowed.” In other jurisdic- 
tions, where a statute exempts all life insurance 
regardless of who the beneficiary may be, an en- 
dowment policy by which a company agrees to pay 
the insured a sum of money after a certain period 
has been held to be life insurance within the stat- 
utory exemption.”®> Even where a statute exempts 
only the proceeds of policies payable to the wife 
or children of the insured, the fact that under 
certain contingencies the insured might have re- 
ceived the benefits of an endowment policy will 
not preclude the right of the wife or children to 
the exemption, where the contingencies under which 
the insured might have benefited have never oc- 
curred,’® but where the contingency under which 
the insured is to benefit has occurred, the proceeds 
of the endowment policy, set apart and payable to 
the insured, are subject to the payment of the in- 
sured’s debts.77 sah 

[§ 123] (5) Option to Change Beneficiaries. 
Under statutes protecting the wife and children of 
the insured, by the weight of authority, the exemp-. 
tion right is not affected by an option reserved to 
the insured to change the beneficiary,’® where the 
option is not exercised,” although under statutes 
less liberal in their terms, a different result is 
reached.®° 


[§ 124] c. Premiums.*! That premiums were 
74. In re Young, 208 Fed. 373; 
Ellison y. Straw, 119 Wis. 502, 97|249 Fed. 856, 162 


Fed. 216]. 
84. Houston y. 
377, 53 NE 599 


NW 168. - 

75. Briggs v. McCullough, 36 Cal. 
542; Pulsifer v. Hussey, 97 Me. 434, 
54 A 1076; Flood vy. Libby, 38 Wash. 
366, 80 P 538, 107 AmSR 851; Fisken 
v. Marshal, 10 Ont. L. 552, 6 OntWR/118 P 326. 
611. 

76. Kimball y. Cunningham Hard- [a] 
ware Co. 192 Ala. 223, 68 S 309 
[overr Tompkins v. Levy, 87 Ala. 2638, 
6 S 346, 13 AmSR 31, so far as in 


conflict]. life policies 
77. Scobie v. Connor, 94 Misc. 429, l 
157 NYS 567. titled to L 
fa] Mlustration,—An endowment | paid. Harriman N 


policy payable on the death of the in- 
sured to his wife, providing that 
if the insured should be living at| field, 244 Fed. 222. 
the end of the accumulative period [a] Tiustration, 
he should be entitled to a choice of by the insured, wh 
options including one to surrender 
the policy for its cash value, is not 
exempt from the payment of his 
debts where on the date of maturity 
the insured elected to surrender the 
policy and receive its cash value and 
the proceeds were set apart for and 
immediately payable to him. Scobie 
v. Connor, 94 Misc. 429, 157 NYS 567. 

78 In re Young, 208 Fed, 373; 
In re Orear, 189 Fed. 888, 111 CCA 
150; In re Johnson, 176 Fed. 591; In 
re Whelpley, 169 Fed. L04d9%, In, re 
Pfaffinger, 164 Fed. 526; In re Booss, 
154 Fed. 494; Young v. Thomason, 


249 Bed. 856, 162 


his brother, are r 
death while still 


of the proceeds 
premiums to the 
of creditors. 
Cockfield, 244 Fed. 

86. Navassa Gu 
field, 244 Bed. 229. 

7S. Young 179 Ala. fa] 
454, 60 S 272. 

80. In re Jones, 249 Fed, 487; Hall 
v. Hess, 97 Misc. 331, 161 NYS 418. 

81. Payment of premium as 
fraudulent conveyance see Fraudu- 
lent Conveyances [20 Cyc 363]. 

82. Ala.—Kimball vy. Cunningham 
OS Cory, U9 2 sAla. (228° W680 S 


N. H.—Mellows v. Mellows, 61 N. 
Phe el: 37. 

Tenn.—Harvey  v. Harrison, 89 
Tenn. 470, 14 SW 1083. 

Va.—Mahoney v. Jamés, 94 Va. 
176, 26 SE 384. 

Wash.—Northwestern Mut. L. Ins. 
Co. v. Chehalis County Bank, 65 
Wash. 374, 118 P 326, : 


v. Thomas, 


ially in the case 
policy) that a 
allowed to divert 
long properly to 
make gifts to othe 
that he pays to p 
would reasonably a 


interest; but why 


ence between the 


estate? 
Surrender value. 


For later cases, developments and changes in the law see cumulative Annotations, 
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83. Harriman Nat. Bank y. Huiet, 


[rev 73 Ill, A. 203]; 
Northwestern Mut. L. 5 
Chehalis County Bank, 65 Wash, 374, 
See generally Fraudulent 
‘Conveyances [20 Cyc 363]. 

Premiums paid by wife.—A 
wife, who after the death of her hus- 
band redeemed bonds pledged by him 
to secure payment of premiums of 
payable to 
turned them over to his estate, is en- 
hold exempt the amount 


CCA 90. 
85. Navassa Guano Co. vy. Cock- 


life policy which was made payable 
to his estate and remained so pay- 
able until a short time before his 
death and after his insolvency when 
a change in beneficiary was made to 


the proceeds of the policy for the| value at the time existing, 
benefit of his creditors, and the bene- 
ficiary is entitled only to the balance 
after return of the 


Navassa Guano Co. v. 


Reasons for 
true rule would seem to be (espec- 


man should not be 


the acquisition of property for or to 


fore be returned to his estate, with 


tain speculative value, 
pends upon his death, of the differ- 87. 


face of the policy, 
The policy 


speculative and uncertain 


paid while the insured was insolvent does not affect 
the exemption rights of the beneficiary.82 Hven 
where the money to pay the premiums was secured 
by the debtor through fraud, the widow’s exemption 
in the proceeds of the policy will not be affected 
thereby, if she herself is not a party to the fraud.*? 
By express provision of the statutes in some Juris- 
dictions, insurance premiums paid in fraud of ecred- 
itors may be recovered from the proceeds of the 
policy for the benefit of the insured’s estate.84 
Where a change in beneficiaries is made by the 
insured after his insolvency, making the transac- 
tion tantamount to a gift without consideration to 
the new beneficiary, creditors of the insured are 
entitled to the return of all premiums paid by the 
insured while insolvent,®> and the amount exempted 
in favor of the beneficiary is limited to the balance 
of the proceeds of the policy after the return of 
the premiums so paid.8* Statutes in some states 
provide for the return to the creditors of all pre- 
miums paid during insolvency in a given. period in 
excess of an amount stated,’’ but, under these stat- 


utes, the creditors are restricted to the excess, 


premiums and are not entitled to the proportional 
part of the insurance bought therewith.88 Premiums 
paid by the insured, while insolvent, on an endow- 
ment policy destroy the exemption rights of the 
beneficiary in the proceeds when paid at the expira- 
tion of the endowment period the transaction being 
considered as in the nature of a loan and the insur- 


could never have been subjected by 
the creditors by any process to the 
payment of their claims while he 
was alive, and its donation was not 
a donation of anything of value at 
the time for the payment of his cred- 
itors that they could have subjected 
to the payment of their debts.” Naz= 
vassa Guano Co. v. Cockfield, 244 
Fed. 222, 226. (2) “To hold that the 
moment a man became insolvent he 
became such a trustee for his cred- 
itors of his remaining assets that all 
dispositions of his funds, whether 
fraudulent or not, must be for their 
benefit, would be to upset all methods 
of business. It would be going too 
far to hold that such was the re- 
sult, and that a man who once be- 
came insolvent must be presumed 
after that occurrence to make all 
his dealings and transactions simply 
as the agent of the creditors for 
whom he was trustee. The true rule 
in cases such as the present would 
be to apply the general doctrine that 
a man must not make donations 
without consideration out of his as- 
sets to the prejudice of creditors for 
If that 
be the rule, the question would be: 
To what extent was any donation 
made in the procuring of policies by 
payments of money where no fraud 
is shown to exist as in the case of 
a fraudulent transfer of property? 
And the logical answer to that would 
seem to be that the extent of the 
donation was the extent to which 
the assets were actually diminished 
or lessened by the appicat® of the 
funds to the purchase o the in- 
Surance whereby the donation was 
made. In the view the court takes 
of the matter, no court of any con- 
trolling authority decreeing equitable 


CCA 90 [mod 244 
Maddux, 179 Tl. 


Ins. Co. v 


her and 


at. Bank yv. Huiet, 


—Premiums paid 
en insolvent, on a 


ecoverable on his 
insolvent out of 


estate for benefit 


222. 
ano Co. v. Cock- 
rule-—(1) “The 


of an insurance 
assets which be- 
his ereditors for 


rs. Any premium 
urchase insurance 
nd logically there- | ever gone farther.’ Harriman Nat. 
Bank v. Huiet, 244 Fed, 216, 220 [mod 
on other grounds 249 Fed. 856, 162 
CCA 90]. 
Harriman Nat. Bank y, Huiet, 
244 Fed. 216 [mod on other grounds 
249 Fed. 856, 162 CCA 90}. 

88. Harriman Nat. Bank vy. Huiet, 
244 Fed. 216 [mod on other grounds 
249 Fed. 856, 162 CCA 90]. 


should the uncer- 
which de. 


premium and the 
be paid to his 
had no present 
It was a wholly 
asset; it 


Same title, page and note number. 
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relief upon equitable principles has: 


§§ 124-127] 


ance a mere incident.’ 

[§ 125] d. Amount Exempted.°° While the 
statutes in some jurisdictions impose no limit upon 
the amount of insurance which may be exempt, such 
amount is ordinarily restricted.®! The courts have 
in some jurisdictions held that a provision for an 
unlimited exemption is invalid as neither whole- 
some nor reasonable within the meaning of a pro- 
vision in the constitution for ‘‘wholesome laws 
exempting . .. a reasonable amount of personal 
property,’’®? although the contrary has also been 
held.°*- Statutes in some states restrict the exemp- 
tion of insurance money to cases where the premium 
does not exceed a fixed amount.® The amount 
must be reckoned from premiums paid on all the 
policies held by the insured,®® except where the 
statute clearly has reference to the premium paid 
on each policy.°° If the premiums exceed the stat- 
utory amount, the creditors have a right to subject 
an amount equal to the excess, with interest thereon, 
to their claims.®* In other states they are entitled 
under the statute to so much of the insurance as has 
been purchased by the excess premiums.®* Under 
the statutes in other states, they are entitled to the 


89. Talcott v. Field, 34 Nebr. 611,; must be paid. 
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They, however, have 


[25 C.J.] 75 
entire proceeds of the policy.°® Such provisions do 
not apply to cases where the insuranée is taken out 
by a wife on the life of her husband and payment 
of premiums are made by the wife. 

[§ 126], e. Duration of Exemption. Under some 
statutes exempting the funds in the hands of the 
insurer from seizure upon legal process for the 
satisfaction of the debts of the insured or bene- 
ficiary, it is held that the exemption continues only 
while the funds are in the hands of the insurer,? 
and that they may be reached where they have been 
paid to the agent of the beneficiary,’ or to the bene- 
ficiary,* or to the personal representatives of the 
insured,® or have been deposited by the beneficiary 
to his eredit.6 Nor are securities in which it has 
been invested exempt.’ Under other statutes the 
proceeds of an insurance policy do not lose their 
exemption by being deposited in a bank by the 
beneficiary.® 

[§ 127] f. Debts Affected. Generally the bene- 
ficiary has no exemption in the insurance money as 
against the claims of his or her ereditors,? but this 
of course depends upon the terms of the statute 
which grants, allows, or limits the exemption, and 


Kittel v. Domeyer, 175 N. Y. 205, 67 


52 NW 400, 338 AmSR 662. 

Premiums in excess of statutory 
limit see infra § 125. 

$0. Premiums paid by 
debtor see supra § 124. 

91. See statutory provisions. 

92. Skinner v. Holt, 9 S. D. 427, 
69 NW 595, 62 AmSR 878. 

[a] Reason for rule.—‘A law 
which exempts to the debtor or his 
family all the money obtainable from 
the policies of all the life insurance 
companies in existence furnishes no 
basis for computation or measure of 
value, and is manifestly unreason- 
able, and clearly repugnant to the 
following provisions of the constitu- 
tion of this state: ‘The right of the 
debtor to enjoy the comforts and 
necessaries of life shall be recog- 
nized by wholesome laws; exempting 
from forced sale a homestead, the 
value of which shall be limited and 
defined by law, to all heads of fami- 
lies, and a reasonable amount of 
personal property, the kind and value 
of which to be fixed by general laws.’ 
A law which, without any limitation 
as to value, specifies a kind of prop- 
erty that a debtor, solvent or insol- 
vent, may acquire, by investing 
therein or diverting thereto his en- 
tire estate, to the exclusion of bona 
fide creditors, is neither ‘wholesome’ 
in character nor ‘reasonable’ as to 
amount, and is by far too generous 
to be just.” Skinner v. Holt, 9S. D. 
427, 432, 69 NW 595, 62 AmSR 878. 

93. Farmers’ State Bank v. Smith, 
36 N. D. 225, 162 NW 302. 

[a] Reason for rule.—‘“No one 
would contend that during his life- 
time the deceased could not have 
given any sum of money to his heirs 
and placed any sum of money in 
trust for his heirs that he chose, 
provided that such gift was not at 
the time when given in fraud of his 
creditors. Why should he not pay 
that money or make that Bit in the 
form of insurance-premium  pay- 
ments? It is quite apparent, indeed, 
that the constitutional provision in 
question was never intended to apply 
to cases such as before us. It ex- 
pressly states that its purpose 18 
that the debtor may enjoy the com- 
forts and necessaries of life, and 
that his property may, to a limited 
extent, be saved from forced sale. 
The debtor is dead; no forced sale 
can injure him. As far as his heirs 
are concerned, they are not debtors 
and owe none of his debts. It may 
be that, before the property of the 
debtor’s estate may be distributed 
to them, the debts of the deceased 


insolvent 


no personal liability therefor, for the 
debts are not their debts.’”’ Farmers’ 
State Bank v. Smith, 36 N. D. 225, 
231, 162 NW 302, 303. 

{b] The difference between en- 
dowment and straight insurance poli- 
cies may furnish possible ground for 
distinguishing, -the contra cases. 
Farmers’ State Bank v. Smith, 36 N. 
D. 225, 162 NW 302. 

94. See statutory provisions. 

95. Bartram vy. Hopkins, 71 Conn. 
505, 42 A 645. 

5 96. Hinch v. D’Utassy, 1 OhS&CP 


72. 

[a] In Ohio under Rev. St. c 5427, 
providing that any beneficial fund 
not exceeding a certain amount paid 
by any benevolent association to the 
family of a deceased member shall 
be exempt from the payment of his 
debts, each policy must be considered 
alone, and the amount resulting on 
the different policies can not be add- 
ed together in determining the 
amount that may belong to the cred- 


itors. Hinch v. D’Utassy, 1 OhS&CP 
372. 

.97. Harriman Nat. Bank vy. Huiet, 
247 Hed. .856, 162. CCA .90 (South 


Carolina statute); Bartram v. Hop- 
kins, 71 Conn. 505, 42 A 645; Kiely v. 
Hickcox, 70 Mo. A. 617. 

sg. Kimball v. Cunningham Hard- 
ware Co., 197 Ala. 631, 73 S 323; In 
re Thompson, 184 N. Y. 36, 76 NE 
870; Kittel v. Domeyer, 175 N. Y. 205, 
67 NE 433 [rev 70 App. Div. 134, 75 
NYS 150]; Masten v. Amerman, 20 
AbbNCas 443 [rev 51 Hun 244, 4 NYS 
681]. 

[a] Application—Under L, (1896) 
p 220 c 272, providing that that por- 
tion of the insurance which is pur- 
chased by excess of premiums above 
five hundred dollars is primarily 
liable for the husband’s debts, the 
beneficiary is not to be deprived of 
any portion of the insurance moneys 
until it is determined that the other 
assets of the estate of the deceased 
will not satisfy the claims of the 
creditors; but until the creditors’ 
claims are discharged, they are a 
lien in the meantime on so much of 
the insurance money as was pur- 
chased by the excess of premium, 
and in reckoning the amount to 
which the beneficiary is entitled, pre- 
miums on policies assigned by a wife 
and her husband before his death to 
secure a debt of the husband cannot 
be considered as a part of the five 
hundred dollars, or charged against 
the wife in determining the amount 
of the life insurance to which she 
is entitled after the husband’s death. 


NE 433 [rev in part 70 App. Div. 134, 
75 NYS 150].. 
Brown’s Hst., 123 Cal. 399, 55 
, 69 AmSR 74. 

[a]. In California the statute ex- 
empts moneys accruing on an in- 
surance policy issued on the life of a 
debtor if the annual premium does 
not exceed five hundred dollars. If 
the premiums exceed that amount the 
beneficiary can have no exemption at 
all. In re Brown, 123 Cal. 399, 55 P 
1055, 69 AmSR 74. 

1, Baron vy. Brummer, 100 N. Y. 
272, 3 NE 474 [rev 30'Hun 88]; Jacob 
vi, Continental. L, /Ins. Co., AS eines 
Super. (Oh.) 519 (where the insur- 
ance was taken in the husband’s 
name and where the court held that 
he acted. merely as his wite’s agent). 

2. Hamilton v. Darley, 266 Ill. 542, 
107 UNH 798 fiaff 188 Ill... A.. 229]; 
Geiger v. McLlin, 78 Ky. 232; Recor 
v. Commercial, etc., Bank, 142 Mich. 
479, 106 NW 82, 5 LRANS 472, 7 Ann 
Cas 754; Bull v. Case, 41 App. Div. 


391 oS aN YS'.014 ath 1650 Nees ouor 
59 NE 301]. And see cases infra 
notes 3-7. 


8. Martin v. Martin, 187 Ill. 200, 
58 NE 230. 4 

4. Hathorn v. Robinson, 96 Me. 33, 
51 A 2386; Bull y. Case, 41 App. Div. 
391, 58 NYS 774) [aff 165.N.2¥. 508, 
59 NE 301]. 

5. Hamilton v. Darley, 266 Ill. 542, 
107 NE 798 [aff 188 Ill. A, 229], 

6. Recor v. Commercial,  etc., 
Bank, 142 Mich. 479, 106 NW 82, 5 
LRANS 472, 7 AnnCas 754. : 

7. Bull v. Case, 41 App. Div. 391, 
Faas 774 [aff 165 N. Y. 578, 59 NE 

8. Holmes v. Marshall, 145 Cal. 
777, 79 P 5384, 104 AmSR 86, 69 LRA 
67, 2 AnnCas 88; Hing v. Lee, 37 Cal. 
A, 313, 174 P 356; 

9. Ill—Martin v. Martin, 187 Ill. 
200, 58 NE 2380 [aff 87 Ill. A. 365]. 

Iowa.—Murray v. Wells, 53 Iowa 
256, 5 NW 183. 

Me.—Hathorn v. Robinson, 96 Me. 
33, 51 A 236, 

Mass.—Troy v. Sargent, 1382 Mass. 
408; Norris v. Massachusetts Mut, 
L. Ins. Co., 131. Mass. 294. 

Miss.—Rice v. Smith, 72 Miss. 42, 
16 S417, 

Oh.—Klinckhamer Brewing Co. vy. 
Cassman, 9 OhS&CP 599. 

Pa.—Ogle v. Barron, 247 Pa. 19, 92 
AS Or, , 

Tenn.—Levy v. Davis, 125 Tenn. 
342, 142 Sw 1118. 

[a]. In Ontario (1) a statute pro- 
viding that a husband who names his 
wife as beneficiary shall have no 


To. (25.0, J.) 


the rule has been changed in several jurisdictions.?° 
A statute exempting in broad terms the proceeds of 
all life and accident insurance policies from all lia- 
bility for any debt is construed to refer only to 
such debts as are in existence at the death of the 
insured when the interest of the beneficiary becomes 
Under a statute which provides that in- 
surance money paid to the surviving widow shall 
be exempt for debts of the insured contracted before 


vested.11 


further right of disposition over the 
proceeds, beyond a right of revoca- 
tion and new appointment, limited, 
however, to certain objects, creates a 
trust of money payable under the 
policy to the wife “beneficiary, 
which on the death of the husband 
becomes vested in her absolutely as 
her separate property and as such 
liable to satisfy claim of her cred- 
itors. Doull v. Doelle, 10 Ont. Li 
411, 5 OntWR 238. (2) This statu- 
tory trust may be created by the 
will of the debtor devising the in- 
surance certificate or policy to the 
trustees for the benefit of the wife 
and children as well as by the terms 
of the policy itself. Beam v. Beam, 
24 Ont. 189; Lynn -v. Toronto Gen. 
mrusts “Co. 20 Ont. 475. (3) Only 
married men are entitled to create 
this statutory trust. Toronto Gen. 
Trusts Co. v. Sewell, 17 Ont. 442. (4) 
A policy of insurance taken out when 
the insured was a single man can- 
not later upon his marriage be made 
the subject of the statutory trust by 
his indorsing the policy for the bene- 
fit of his wife. Toronto Gen. Trusts 
Co. v. Sewell, 17 Ont, 442. 

10. See statutory provisions; and 
cases infra this note. 

[a] In California (1) the widow 
beneficiary is entitled to exemption 
in the insurance proceeds from lia- 
bility for her debts. Holmes v. Mar- 
shall, 145 Cal. ,777, 79 P 534, 104 
AmSR 86, 69 LRA 67, 2 AnnCas 88; 
Van Lue vy. Wahrlich-Cornett.Co., 12 
Cal. A. 749, 108 P 717. (2) The pro- 
ceeds of a life insurance endowment 
policy oh which the annual pre- 
mium is less than five hundred dol- 
lars are exempt from the indebted- 
ness of the insured. Hing v. Lee, 37 
Cal. A. 313, 174 P 856. 

[b] In Kansas, L. (1895) ec 163 
Providing that a beneficiary’s certifi- 
cate shall inure to the sole use of 
the beneficiary’s name and shall be 
free from the claim of the assured 
and from the claims of the creditors 
of the person named in the policy, 
include the beneficiary within their 
terms and the money resulting from 
a policy while deposited in a bank 
is exempt from garnishment by the 
judgment creditor of the beneficiary. 
Emmert v. Schmidt, 65 Kan. 31, 68 
P 1072 [overr Reighart v. Harris, 6 
Kan. A. 339, 51 P 788, and foll Crum- 
ly v. Fuller, (A.) 57 P 47]. 

[ec] In Kentucky where the char- 
ter of a beneficiary society provides 
that the funds shall be fox the re- 
lief of the member’s family and shall 
be exempt from seizure under legal 
Process for the payment of a debt of 
the deceased member, a certificate 
payable to the widow of a member 
is for the benefit of the member’s 
family and cannot be seized by the 
Wwidow’s creditors after the death of 
the member. Schillinger vy. Boes, 85 
Ky. 357, 3 SW 427, 9 KyL 18. 

{d]_ In Minnesota Gen. St. (1894) 
§ 3312, providing that the money to 
be paid by codperative or assess- 
ment life insurance associations 
shall be exempt from execution ex- 
empts the money after it has been 
paid to and while it remains in the 
hands of the beneficiary named in the 
certificate or policy from the pay- 
ment of the beneficiary’s debts. 
Shakopee First Nat. Bank v. How, 
oP euinn. 187, 67 NW 994, 

e 


\ 


In Missouri the widow bene- |! 


EXEMPTIONS 


death.1? 


ficiary is entitled to exemption as 
against her own debts, and on her 
death the insurance money accruing 
to her at her husband’s death goes 
to her heirs, and not to her creditors. 
Grand Lodge A. O. U. W. v. Dister, 
77 Mo. A. 608 (construing Sess. Acts 
[1897] p 135, which changed the rule 
promulgated in an earlier case, Meyer 
v. Supreme Lodge K, L. H., 72 Mo. A. 
350 to the effect that insurance pro- 
ceeds will not exempt as against 
debts of the beneficiary). f 
[f] In New York there is consid- 
erable conflict upon this question due, 
to some extent, to the difference in 
the statutes under which the deci- 
sions have been rendered. (1) The 
beneficiary cannot claim the exemp- 
tion as against his own creditors. 
Amberg v. Manhattan L. Ins. Co., 171 
N. Y. 314, 68 NE 1111 [rev 56 App. 
Div. 343, 67 NYS 872]; Crosby v. 
Stephan, 32 Hun 578 [app dism 97 
N. Y. 606 and foll Bolt vy. Keyhoe, 30 
Hun 619 (aff 96 N. Y. 646 mem)]; 
Bolt v. Keyhoe, 30 Hun 619 [aff 96 
N. Y. 646 mem]. (2) But it was held 
in an earlier case that the money re- 
ceived by a widow on a policy is- 
sued upon the life of her husband 
for the benefit of herself and chil- 
dren was not subject to the claims 
of her creditors. The court came to 
this conclusion from the fact that 
when the statute authorizing such 
policies to be issued was first passed 
a wife could not under ordinary cir- 
cumstances have creditors, although 
the law from time to time extended 
her rights and increased her liabili- 
ties, the court thought that it had 
not changed the nature of her con- 
tingent interests in an insurance 
policy and had not decreased the 
necessary for preserving this inter- 
est for her support. Leonard vy. Clin- 
ton, 26 Hun 288; Austin v. McLaurin, 


LNYS').209. = (33) Under "E22 1@'901) 
c 397, providing that all moneys 


which shall be paid by any fraternal 
insurance society shall be exempt 
from execution and shall not be 
liable to seizure to pay any debt of 
a member or beneficiary, money due 
a widow from a benefit society as 
beneficiary of her husband is exempt 
from execution Ettenson Vv. 
Schwartz, 38 Misc. 669, 78 NYS 231. 
(4) Under L. (1892) e 690 § 238, pro- 
viding that all money or other bene- 
fits to be paid by any beneficial as- 
Sociation shall be exempt from exe- 
cution, neither money which has been 
paid to the beneficiary nor securities 
in which it has been invested are 
exempt, since the exemption is con- 
fined to caSes where the benefits are 
“to be paid.”. Bull v. Case, 41 App. 
Div. 391, 58 NYS 774 [aff 165 N. Y. 
578, 59 NE 301, and dist Clark v. 
Lynch, 83 Hun 462, 31 NYS 1038 (aff 
150 N. Y. 560 mem, 44 NB 1125 
mem)]. (5) L. (1884) ¢ 116 ana UL. 
(1889) ec 520, exempting the fund re- 
ceived by the widow of the deceased 
member of a beneficiary society from 
“any debt or liability,” refers to 
debts contracted after the fund is 
received, as well as those contracted 


before. Clark v. Lynch, 83 Hun 462, 
31 NYS 1038 [aff 150 N. Y. 560 mem, 
44 NE 1125 mem]. (6) Under UL 


(1879) ¢ 189, incorporating a mutual 
benefit association provides that the 
funds shall be exempt “from execu- 
tion’”” and shall not be liable to be 
seized by process to pay any debt or 


Advances by insurer. 
for the payment to the beneficiary of the amount of 
the policy after deducting amounts owing to the 
insurance company for advances by it to the in- 
sured, the exemption attaches only to the balance of 


~ [8 127 


his death, insurance money paid to the widow will 
be exempt for a promissory. note signed by the 
husband even though she also signs it after his 


Where the policy provides 


liability of a deceased member.” Un- 
der such statute a widow cannot hold 
funds which have been received by 
her exempt from the claims of her 


ereditors. Bolt vy. Keyhoe, 30 Hun 
619 [aff 96 N. Y. 646 mem]. j 
{g] In Washington the widow 


beneficiary is entitled to an exemp- 
tion as against her own debts. Reiff 
v. Armour, 79 Wash, 48, £39 PP Gse, 
LRA1916A 437. 

[h] In Wisconsin, by- Rev. St. 
(1898) § 2847, insurance on the life 
of any person for the penefit of the 
married woman cannot be reached by 
her creditors or those of any other 
person. Ellison vy. Straw, 116 Wis. 
207, 92 NW 1094. 

[i] Im Canada, under 29 Vict. c 17, 
insurance upon the life of the hus- 
band in favor of the wife and chil- 
dren was in the nature of alimens 
and was free from the claims of 
creditors of both husband and wife. 
Vilbon v. Marsouin, 18 ULCJur 
249. 

11. Reiff v. Armour, 79 Wash. 48, 
139 P 638, LRA1916A 437. 

[a] Reason for rule.—“At_ the 
time the act’ was passed, the finan- 
cial condition of the people of this 
state was such that a number of 
laws tending to broaden the privilege 
of exemption were passed. .The law 
with reference to the exemption of 
the proceeds of life insurance had 
not been settled in this state by the 
legislature or by the courts. In the 
absence of legislation, some. courts 
had held that such proceeds passed 
to the beneficiary exempt from the 
debts of the assured; but the gen- 
eral rule was that there was no ex+ 
emption in insurance monies as 
against the claims of creditors. Here 
was a mischief which the legislature 
sought to remedy, and in so doing it 
passed a statute, general in its terms. 
The act operated upon property in 
which the beneficiary had no interest 
until the death of the assured, nor 
could the words ‘proceeds or avails’ 
as there used, have reference to any 
liability or any debt not in existence 
at the time the interest of the bene- 
ficiary ceased to be contingent and 
became actual. There can be no debt 
until it is incurred, and there is 
nothing in the act to indicate that it 
is prospective or that it was the in- 
tention of the legislature to create a 
favored class, or give to him who 
had received a.bounty a greater pro- 
tection or a greater reward than one 
who had accumulated his property by 
hard work, self sacrifice and self de- 
nial. ... There is certainly no pub- 
lic policy in this state that would 
sustain the construction put upon the 
act by the lower court, and we find 
no fiat of the legislature, either ex- 
plicit or by way of construction, that 
would warrant us in holding to a rule 
that would give the beneficiary of an 
insurance policy a letter of marque 
to go out and commit acts of piracy 
on the high seas of trade and com- 
merce. We think the intent of the 
law is to exempt the proceeds and 
avails of an insurance policy from 
the debts of the assured, and from 
the debts of the beneficiary existing 
at the time the policy is made avail- 
able for his use.” Reiff v. Armour, 
ae 48, 49, 1389 P 633, LRA1916A 


12. Booth v. Martin, 158 Iowa 434, 
139 NW 888. 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number. 


§§ 127-129] 


the proceeds after deductions by the insurance com- 
pany.** In such cases the exemption cannot be 
claimed against debts owed by the insured to the 
Insurance company on account of advances to him." 
The funeral expenses of the insured are not one of 
his debts within the meaning of a statute exempting 
the proceeds of life insurance from decedent’s 
debts.1® 

Special contracts or arrangements. Statutes in 
some states provide that debts, otherwise not en- 
forceable against the proceeds of an insurance pol- 
ley, may be made so by a special contract or ar- 
rangement securing the debt, entered into between 
the insured and his ereditor.16 There must be a 
meeting of the minds of the insured and the ereditor 
whose debt is to be secured by the policy,!? and the 
contract must. be clear and explicit to have this 
effect.1® The fact that the insured clearly expressed 
his desire that the avails of his policies should go in 
payment of his debts,'® or that he promised the cred- 
itor to take out a policy of insurance in a certain 
amount in the belief that if the debtor dies before 
paying his creditor, the creditor might get his pay 
from the avails of his life insurance,?° is not a 
special contract or arrangement within the meaning 
of the statute. Where the amount of the policy is 
in excess of the debt for the security of which it is 
claimed that the policy is taken out, there must be 
an assignment of a specific part of the avails of the 
life insurance policy as security for the debt.*? 

[§ 128] 14. Pensions and Bounties**—a. In 
General. Pensions and bounties are exempt under 
federal and state statutes, and questions as to the 
persons entitled to the exemption and the condi- 
tions precedent to its allowance are to be deter- 


174, 101 NW 870. 


13. Webb v. Missouri State L. Ins, \ 
22. Pensions 
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[25.0.5)]. 77 


mined by the terms of these statutes.22 For exam- 
ple, a statute granting a bounty ‘‘for the relief of 
heirs,’’ gives the heirs an exemption in the bounty 
as against creditors of their ancestor.24 Under an 
act of congress making bounties and back pay due 
to soldiers dying while in the service of the federal 
government payable to their widows and children 
and not to their personal representatives, state 
courts have held that such bounty and back pay in 
the hands of the widows of deceased soldiers can- 
not be subject to payment of his debts.?° 

[§ 129] b. Under Act of Congress. Under a 
federal statute providing that ‘‘no sum of money 
due, or to become due, to any pensioner shall be 
liable to attachment, levy, or seizure by or under 
any legal or equitable process whatever, whether 
the same remains with the Pension Office, or any 
officer or agent thereof, or is in course of trans- 
mission to the pensioner entitled thereto, but shall . 
inure wholly to the benefit of such pensioner.’’ 2° 
By the great weight of authority it is held that pen- 
sion money is exempt until it is actually paid to and 
received by the pensioner,?” and does not cease to be 
exempt when he receives the draft.?* It follows that 
a pensioner can give his pension drafts to his wife 
or to any other person, for the money is pro- 
tected so long as it is in the form of a government 
draft, and his creditors in such a ease cannot com- 
plain,?® although there is authority to the con- 
trary.2° Some of the courts go further than this 
and hold that pension money is also exempt after 
it has been actually paid to the pensioner,?! some 
decisions going even so far as to exempt property 
in which pension money has been invested, so long 
as the property can be identified as its proceeds.*? 
{a] 


can 


Gift to wife—A pensioner 


Co., 184 Mo. A. 576, 115 SW 481. 

14, Webb v. Missouri State L. Ins. 
Co., 134 Mo. A. 576, 115 SW 481. 

15. Dobbs v. Chandler, 84 Miss. 
372, 36 S 388. ‘gh 

16. See statutory provisions. 

17. Larrabee v. Palmer, 101 Iowa 
132, 70 NW 100. 

18. In re Donaldson, 126 Iowa 
174, 101 NW 870; Larrabee v. Palmer, 
101 Iowa 132, 70 NW 100. 

19. Larrabee v. Palmer, 101 Iowa 
132, 70 NW 100. 

20. In re Donaldson, 126 Iowa 
174, 101 MW 870. 

[a] Tllustration.—‘‘Deceased, when 
he borrowed the money of his sis- 
ter, was an unmarried man. It 
was supposed that, if he took out a 
life insurance policy payable to his 
estate, the avails thereof, in case of 
death, could be reached by his cred- 
itors; and he promised to take out a 
policy in the sum of $1,000, not as 
security for the loan, as plaintiff al- 
leges, but to the end that, if anything 
happened before he had repaid the 
money, claimant would be sure of re- 
ceiving it. No assignment was 
spoken of, no thought of a lien sug- 
gested; simply a promise to take out 
a policy of insurance in @ certain 
amount, in the belief that, if he died 
before paying his sister, she might 
get her pay from the avails of his 
life insurance. This is something en- 
tirely different from a special con- 
tract or arrangement to pay the spe- 
cific debt from the avails of the life 
insurance policy. At most, there was 
nothing but an equitable assignment 
of a part of the policy or the pro- 
ceeds thereof, and in such cases there 
must in fact be an assignment, oral 
or written, of the fund, or some defi- 
nite proportion thereof—such an 
agreement as that the assignor parts 
with all control thereover. ine ire 
Donaldson, 126 Iowa 174, 101 NW 


870. 126 Iowa 


21. In re Donaldson, 


generally see Pen- 
sions [30 Cyc 13866]. 

23. See cases infra §§ 120, 121. 

24. Emerson v. Hall, 13 Pet. (U. 
S.) 409, 10 L. ed. 223. ; 

25. Avery v. Carter, 7 Ky. Op. 200. 

26: -.U. S. Rev. St. (1878) '§ 4747. 

27. Payne v. Gibson, 5 Lea (Tenn.) 
173; Adams v. Newell, 8 Vt. 190. 

[a] Payment to agent.—(1) A 
formal payment to one without au- 
thority to receive it will notedeprive 
the pensioner of the protection of the 
act. Payne v. Gibson, 5 Lea (Tenn.) 
173. (2) Even where the money of 
a pensioner is paid to an agent ap- 
pointed by him to receive it from a 
disbursing agent, it has been held 
still under the protection of the act. 
Adams v. Newell, 8 Vt. 190. 

28. Iowa.—Farmer v. Turner, 64 
Iowa 690, 21 NW 140; Webb v. Holt, 
57 Iowa 712, 11 NW 658. 

Kan.—Cranz v. White, 27 Kan. 319, 
41 AmR 408. 

Tenn.—Payne v. Gibson, 5 Lea 173. 

vVt.—Hayward v. Clark, 50 Vt. 612; 
Adams v. Newell, 8 Vt. 190. 

W. Va.—Hissem v. Johnson, 27 W.- 
Va. 644, 55 AmR 327. ; 

[a] Tlustrations.—(1) Since pen- 
sion money is exempt until it is actu- 
ally paid to the pensioner, it is ex- 
empt although formally paid to a 
third person, where, by reason of 
fraud and collusion between such 
third person and the pension agent, 
the latter remains liable for the 
money as still in his hands. Payne 
v. Gibson, 5 Lea (Tenn.) 173. (2) 
The money of a pensioner in the 
hands of an attorney or agent ap- 
pointed to receive it from the dis- 
bursing agent of the government, and 
received on that account, is exempt. 
Adams vy. Newell, 8 Vt. 190. 

29. Farmer v. Turner, 64 Iowa 
690, 21 NW 140; Holmes v. Tallada, 
125 Pa. 133, 17 A 238, 11 AmSR 880, 
3 LRA 219; Hissem v. Johnson, 27 
W. Va. 644, 55 AmR 327. 


indorse his pension check and 
give it to his wife, and allow her to 
draw the money and purchase land, 
taking the title in her own name, and 
the land cannot be reached by his 
creditors. Holmes v. Tallada, 125 
Pa, 133, 17 A 2388, 11 AmSR 880)°3 
LRA. 219. 

30. Sims v. Walsham, (Ky.) 7 SW 
“le Spelman v. Aldrich, 126 Mass. 


{a] Gift to sons.—A _ pensioner 
gives his pension draft to another 
person, and directs him to cash it 
and give the money to his two sons, 
to be used by them in purchasing 
land, which is done. The pensioners’ 
creditors can reach the land on the 
ground that there is a voluntary con- 
veyance from the pensioner to his 


Sere Sims v. Walsham, (Ky.) 7 SW 
[b] Case under a Massachusetts 


statute.—When a husband receives a 
pension check which is indorsed by 
him and handed to a third person 
who, with the consent of the pen- 
sioner and his wife, deposits it in a 
bank to the credit of the wife, the 
proceeds of the check so deposited 
are liable to attachment by the hus- 
band’s creditors. Spelman v. Aldrich, 
126 Mass. 113 (based upon the stat- 
utes of Massachusetts, which forbid 
a married woman from acquiring 
property by gift from her hus- 
band). 

31. Fayette County v. Hancock, 83 
Iowa 694, 49 NW 1040; Crow v. 
Brown, 81 Iowa 344, 46 NW 9938, 25 
AmSR 501, 11 LRA 110 [overr so far 
as in conflict Foster v. Byrne, 76 
Iowa 295, 35 NW 513, 41 NW _ 22; 
Baugh. v. Barrett, 69 Iowa 495, 29 
NW 425; Farmer v. Turner, 64 Iowa 
690, 21 NW 140; Triplett v. Graham, 
58 Iowa 185, 12 NW 143; Webb v. 
Holt, 57 Iowa 712, 11 NW 658]. 

32. Marquardt v. Mason, 87 Iowa 
136, 54 NW 72; Dean v. Clark, 81 
Iowa 753, 46 NW 995; Crow v. Brown, 
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The power of congress to exempt pension money 
after reaching the hands of the pensioner has been 
upheld in these eases.** But this construction of 
the act has been disapproved by the supreme court 
of the United States,?4 and has not been followed 
by the state courts generally, most of which have 
held that the act of congress protects pension 
money only while it is in the pension office, or with 
an officer or agent thereof, or in course of trans- 
mission to the pensioner, and that after he has 
actually received the money the exemption ceases.®® 
In some jurisdictions it has been held that, although 
a pensioner has deposited his pension draft in a 
bank, and the proceeds have been placed to his 
eredit as a deposit, subject to his check, the pro- 
ceeds are not subject to attachment, as the money 
is not to. be regarded as having come into his hands 
until received from the bank.*® Most of the courts, 
however, hold that the pension money, when the 
proceeds are in bank subject to check, are to be 
regarded as received by the pensioner, and that 
they are no longer exempt.’ For the same reason 
the proceeds of a pension draft are not exempt after 
they have been placed by the pensioner in the hands 
of a third person for safekeeping.** The phrase in 
the federal act, ‘‘shall inure wholly to the benefit 
of’ such pensioner,’’ has been construed in some ju- 
risdictions as giving the pensioner an exemption in 
the pension money so long as he retains personal 
possession of it, with the intention of using it for 
his own benefit or for the comfort of his family,?° 
and it has been made the basis of a distinction be- 


81 Towa 344, 46 NW 9938, 25 AmSR 
OOP be TARANTO! 7 

33. Fayette County v. Hancock, 83 
Towa 694, 49 NW 1040; Crow’ v. 
Brown, 81 Iowa 344, 46 NW 993, 25 
AmSR 501, 11 LRA 110. 

34. McIntosh v. Aubrey, 185 U. S. 
aa as. 24 SCL 561, 46 L, .-ed.. 834 
[cit Crow vy. Brown, 81 Iowh 344, 46 
NW 993, 25 AmSR 501, 11 LRA 110; 
Yates County Nat. Bank v. Carpen-|NC 
Termwtlo NN.) Ys 550,25). NE 1108, 16 
AmSR 855, 7 LRA 557]. 

35. U.S.—In re Jones, 166 Fed. 337. 

Conn.—Price yv. Savings Soc. 64 


37. Kan.—Cranz 
319, 41 AmR 408. 

Mass.—Spelman 
Mass, 113. 

N. J.—Jardain 


Surr, 129. 


364, 14 A 649. 
38. Rozelle v. 
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A 699, 40 AmSR 720. 45. 


Fund, etc., Assoc., 44'N. J. L. 376. 
N. Y.—Beecher v. Barber, 6 Dem. 


Br Ge Ds v. Brennan, 14 Wkly 
Vt—Martin v. Hurlburt, 


129, 9 A 160, 2 AmSR 591. Sl. 
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tween use of the money for support of himself and 
his family and investment in business, the money 
being exempt under the act in the former case, and 
not exempt in the latter.*° It follows from the 
view generally held that pension money paid to the 
pensioner and in his hands is not exempt,*! that 
property purchased with exemption money is not 
exempt.*? A different result is reached #* in juris- 
dictions holding the contrary view.‘ Lands con- 
veyed to the wife of the pensioner in consideration 
of pension money have been held exempt,4® even 
under an interpretation of the federal statute to 
give an exemption only so long as the money is in 
course of transmission to the pensioner.4® But in 
other jurisdictions a contrary view is held.47 

[§ 130] ¢. Under State Statutes. In various 
states statutory provisions provide for \the exemp- 
tion of state 4S and federal pensions,*® and under the 
view that the federal statute ceases to be operative 
after the pension money has been paid over,>® any 
right to an exemption in the pensioner must, after 
the money has been paid to him, be found in the 
state law.®! A state statute exempting ‘‘pension 
money’’ or a ‘‘pension’’ exempts the money after it 
has reached the pensioner,®? and after deposited in a 
bank subject to the eheck of the pensioner,5? or in 
return for an interest bearing certificate of deposit.54 
A statute exempting pension moneys in the hands 
of the pensioner exempts the proceeds of a pension 
check on deposit in a savings bank.®> And under 
a statute exempting all pension money received 
from the United States government whether the sum 


Marquardt vy. Mason, 87 Iowa 
136, 54 NW 72. 

46. Farmer v. Turner, 64 Iowa 
690, 21 NW 140; Hissem vy. Johnson, 
27 W. Va. 644, 55 AmR 327. 

47. Coakley v. Underwood, 18 SW 
7, 13 KyL 654; Johnson y. Elkins, 90 
Ky. 168, 13 SW 448, 8 LRA 552, i1 
KyL 967; Burtch vy. Burtch, 14 Pa. 
Co. 482. 

48. In re Hoag, 227.Fed. 480. 

60 Vt. 49. See statutory provisions; and 

cases infra this section. 
LLG .ePa. 50. See supra § 129. 
Burgett v. Fancher, 


v. White, 27 Kan. 
v. Aldrich, 126 


v. Fairton Sav. 


Rhodes, 
35 Hun 


Conn. 362, 30 A 139, 42 AmSR 198. 

Ind.—Faurote v. Carr, 108 Ind. 123, 
9 NE 350. 

Kan—-Cranz v. White, 27 Kan. 319, 
41 AmR 408. 

Ky.—Johnson y. Wikins, 90 Ky. 163, 
13 SW 448, 8 LRA 552, 11 Kyl 967: 
Robion v. Walker, 82 Ky. 60, 56 AmR 
878 [overr in effect Eckert v. McKee, 

9 Bush 355]; Sims v. Walsham, 7 SW 

557; Carter v. Strange, 7 Kyl 302: 
Suter v. Stamper, 6 Kyl 745: Her- 
reld y. Skillem, 6 KyL 666; Hudspeth 
v. Harrison, 6 KyL 304; Moxley v. 
Andrews, 5 KyL 425. 

Me.—Crane y. Linneus, 77 Me. 59: 
Friend v. Garcelon, 77 Me. 255.202, 
AmR 739. 

Mass.—Spelman y, Aldrich, 126 
Mass. 113. _ 

N. J.—Jardain v. Fairton Say. 
Fund, etc., Assoc., 44 N. J. L. 376. 

N. Y.—Beecher vy. Barber, 6 Dem. 
Surr. 129. 

Oh.—Fulwiler v. Infield, 6 Oh. Cir. 
Ct. 36, 3 Oh. Cir. Dec. 338. 

Pa.—Rozelle v. Rhodes, 116 Pa. 
129, 9 A 160, 2 AmSR 591; Burtch v. 
Burtch, 14 Pa. Co, 482. 

Vt.—Martin v. Hurlburt, 60 Vt. 
364, 14 A 649 [expl and overr dictum 
Hayward y. Clark, 50 Vt. 612]. 

W. Va.—McFarland y. Fish, 34 W. 
Va. 548, 12 SE 548. 

Wis.—In re Ferguson, 140 Wis. 
583, 123 NW 123, 17 AnnCas 1189 
[overr Folschow v. Werner, 51 Wis. 
85, 7 NW 911]. 

36. Reiff v. Mack, 160 Pa. 265, 28 


For later cases, developments and changes in the law see cumulative Annotations, 


39. Holmes v. Tallada, 125 Pa. 133, 
17 A 238, 11 AmSR 880, 3 LRA 219. 

40. Clark v. Ingraham, 15 Phila. 
(Pa.) 646. 

41. See cases supra note 35. 

42. U. S—MelIntosh vy, Aubrey, 
L8d Us, Ss 122-599 “Ser 561,46 L. ed. 
834 [quot Aubrey vy. McIntosh, 10 
Pa. Super. 275, 44 WklyNC 164]; In 
re Stout, 109 Fed. 794. 

Seana eevanaugh v. Smith, 84 Ind. 

Ky.—Johnson y. Elkins, 90 Ky. 163, 
13 SW 448, 11 Kyl 967, 8 LRA 552: 
Sims v. Walsham, 7 SW 557, 9 KyL 
912; Carter v. Strange, 7 Kyl 302; 
Herreld vy. Skillem, 6 KyL 666; Huds- 
peth v. Harrison, 6 KyL 304; Robion 
v. Walker, 5 KyL 799. 

Pa.—Aubrey v. McIntosh, 10 Pa. 
Super. 275, 44 WklyNC 164; Sommers 
v. Howey, 4 Pa. Dist. 723: Burtch v. 
Burtch, 14 Pa. Co.-482. 

W. Va.—Kingwood Bank v. Mur- 
dock, 48 W. Va. 301, 37 SE 548: Mc- 
ys eats v. Fish, 34 W. Va. 548, 12 SE 

Wis.—In re Ferguson, 140 Wis. 
583, 123 NW 123, 17 AnnCas 1189. 

48. Cook v. Allee, 119 Iowa 226, 
93 NW 98; Crow v. Brown, 86 Iowa 
741, 58 NW 131, 81. lowa 344, 46 NW 
993, 25 AmSR 501, 11 LRA 110; 
Smith v. Hill, 83.Ilowa 684, 49 NW 
1043, 32 AmSR 329 [overr Foster y. 
Stee mee 385 NW 513, 41 

; Dean v. Clark, 81 Iowa 
46 NW 995. te 
44, See cases supra note 31. 


CNLYn 6 4r: 

Hushand’s pension money as sub- 
ject to wife’s claim for alimony see 
infra § 167. 

52. Yates County Nat. Bank v. 
Carpenter, 119 N. Y¥. 550, 23 NH 1108, 
16 AmSR 855, 7. LRA 557: St. Law- 
rence State Hospital v. Fowler, 15 
Mise. 159, 87. NYS 12 [aff 138 App. Div. 
436, 43 NYS 608]; Wildrich v. De 
Vinney, 18 NYWklyDig 355; Beecher 
v. Barber, 6 Dem. Surr. (N. Y.) 129. 

53. Stockwell v. Malone Nat. 
Bank, 36 Hun (N. Y.) 583; Burgett 
v. Fancher, 35"Hun (N. Y.) 647. 

54. Yates County Nat. Bank v. 
Carpenter, 119 N. Y¥. 550, 23 NE 1108, 
16 AmSR 855, 7 URA 557 foverr in 
effect Matter of Kennedy, 1 Conn. 
Surr. 181, 8 NYS 18; Beecher v. Bar- 
ber, 6 Dem. Surr, (N. Y.) L297: 

55. Price v. Savings Soc., 64 Conn. 
362, 367, 830 A’ 139, 42 AmSR 198. 

_ ‘While in the bank, it [the pen- 
Slon money] was in the hands of an 
institution conducted for the sole 
benefit of its depositors, and of which 
they were the equitable owners; and 
although the bills or coin that the 
pension originally left there could 
no longer be identified, and it might 
be that they and all the cash funds 
then belonging to the bank had been 
loaned out, or otherwise invested, 
it is our opinion that his pension 
money can fairly be said to have 
been still in his hands, within the 
meaning of our statute of exemp- 
tions.” Price v. Savings Soc., supra. 
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shall be in the actual possession of the pensioner, 
or deposited, loaned, or invested by him, a public ad- 
ministrator is not entitled to possession of the pen- 
slon money in order to subject it to the payment 
of his own fees and commissions.°° Under some 
statutes pension money is exempt from the claim of 
a state or county for pensioner’s support in a state 
or county institution.®? Nor can it be taken under 
such statute, on the claim of state or county for the 
support of pensioner’s insane son,°*’ even though a 
statute provides that a relative of sufficient ability 
can be compelled to maintain a poor person.5® In 
some states, however, pension money is protected 
only up to the time it is received by the pen- 
sioner,®° although exempt while in the possession of 
the agents of the government or in transitu to the 
pensioner.®! 

Property purchased with pension money is not 


exempt under the view that pension money is no | 


longer exempt after it has reached the debtor’s 
hands.®2 By statutes in several jurisdictions, how- 
ever, such property is specifically exempt.°? But 
this exemption cannot be enforced against debts 
contracted before the enactment of the statute,®* nor 
in favor of a pensioner who died before such enact- 
ment.®® Property on which a mortgage lien has been 
discharged with pension money is ‘‘purchased prop- 
erty,’’ © to the extent only to the amount of pension 
money invested.®? It has been held, however, that 
property purchased with pension money is exempt, 
even though the pension money was only a part 
of the money consideration,®* provided the balance 
of the purchase price was paid for out of proceeds 
from the sale of an interest in the land.®® The 
pensioner is entitled to his exemption in the pur- 
chased property only so long as the title remains in 
him,’° nor does the exemption privilege revive when 
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title to the property revests in the pensioner by 
descent or reconveyance.”! If he conveys, however, 
merely legal title to another, and retains a bene- 
ficlary interest in himself, he does not lose his 
exemption.’? It has been held to the contrary, how- 
ever, that property purchased by the pensioner and 
conveyed to his wife is exempt from execution for 
the wife’s debts.7* The protection of the statute 
is given to other property for which the purchased 
property is exchanged.7* Where it is impossible 
to identify the fund in the various articles of prop- 
erty in which, through numerous and_ successive 
changes, it has become invested, the pensioner loses 
his right of exemption.7> Where the pensioner in- 
vests in land or in animals, he is entitled generally 
under statutes protecting such investments, only to 
the land and the animals which represent the actual 
investment.‘ The exemption does not extend to 
crops grown on the land,’” nor to the increase from 
the animals,’® unless the statute expressly so pro- 
vides.*® The fact of investment ®° and the values 
of purchased and exchanged properties 8! must be 
established by the evidence.6? A person claiming 
real estate as exempt from execution, because bought 
with pension money, must prove the right claimed, 
as inspection of the property or of the records 
will not determine whether it is exempt or not.8* 
But a declaration by the pensioner to the effect that 
the land was paid for by him out of his pension 
money, if uncontrolled by evidence in the ease, is 
sufficient to justify a finding that the property was 
so paid for and is exempt.®* 

Survival of exemption. Under statutes in some 
jurisdictions the exemption in the unexpended pen- 
sion. money. survives to the widow and children of 
the pensioner, or to either widow or children,** but 
where there is neither widow nor children of the pen- 


75. Bank v. 


56. Treadway v. Veterans’ Home, 
TAM@ate Aches LLL. Ps ATL: : 

57. State v. Cole, 155 Iowa _ 654, 
136 NW 887; Fayette County v. Han- 
cock, 83 Iowa 694, 49 NW 1040. 

{a] Dlustration.—Pension money 
in the hands of a conservator of an 
insane pensioner cannot be appro- 
priated to reimburse the county for 
expenses incurred by it in support 
of the pensioner. Fayette County v. 
Hancock, 83 Iowa 694, 49 NW 1040. 

Exemption of pension money from 
payment of debts for board see infra 
§ 177 


58. St. Lawrence State Hospital 
v. Fowler, 15 Misc. 159, 37 NYS 12 
[aff 18 App. Div. 436, 43 NYS 608]. 
. 59. St. Lawrence State Hospital 
v. Fowler, 15 Misc. 159, 37 NYS 12 
[aff 13 App. Div. 436, 43 NYS 608]. 

60. Carter v. Strange, 13 Ky. Op. 
650; Hudspeth v. Harrison, U3) Kays 
Op. 25. 

61. Carter v. Strange, 13 Ky. Op. 650. 

62. Carter v. Strange, 13 Ky. Op. 
650; Ashley v. Terry, 13 Ky. Op. 405; 
Herrald v. Skillem, 13 Ky. Op. 353; 
Hudspeth v. Harrison, 13 Ky. Op. 2p) 

68. Ratliff v. Elwell, 141 Iowa 312, 
119 NW 740, 20 LRANS 223; Yates 
County Nat. Bank v. Carpenter, 119 
-N. Y. 550, 23 NE 1108, 16 AmSR 855, 
7 LRA 557 [rev 49 Hun 40, 1 NYS 
733, and lim Wygant v. Smith, 2 
Lans. 185 to the facts appearing 
therein]; Benedict v. Higgins, 165 
App. Div. 611, 151 NYS 42. 

64. Foster v. Byrne, 76 Iowa 295, 
35 NW 513, 41 NW 22. 

Impairment of obligation of con- 
tracts as related RAL lin baa gen- 
ra see supra 4 
“ reed Se ehiah Barrett, 69 Iowa 495, 

425. 
Gee dieraan v. Williams, 66 Nebr. 
NW 862. 
Zi 67. Countryman v. Countryman, 
28 NYS 258, 23 NYCivProc 161. 


exemption 
of a lot bought with pension money 
and the house built thereon extends 
only to the amount of pension money 
so used, and a mortgage given for 
a balance due under a contract for 
the building of the house is valid as 
to any surplus. Countryman vy. 
Countryman, 28 NYS 258, 23 NYCiv 
Proce 161. | 

68. Smyth v. Hall, 126 Iowa 627, 
102 NW 520. 

69. Smyth v. Hall, 126 Iowa 627, 
102 NW 520. 

[a] Tllustration.—Code § 4009, ex~ 
empting property purchased with 
pension money, operates to exempt 
land paid for with pension money, 
and with the proceeds of a sale, after 
purchase of the land, of coal rights 
therein, as such coal rights consti- 
tute an interest in the land, and are 
not merely the increase or produce 
derived from the land. Smyth v. Hall, 
126 Iowa 627, 102 NW 520. 

70. Ratliff v. Elwell, 141 Iowa 312, 
119 NW .740, 20 LRANS 223; Omans 
v. Beeman, 66 Misc. 625, 124 NYS 166. 

71. Charles City v. Surety ‘Trust, 
etc., Bank, 143 Iowa 324, 120 NW 114; 
Omans v. Beeman, 66 Misc. 625 ,q124 
NYS 166. ie 

72, Charles City v. Surety Trust, 
ete., Bank, 143 Iowa 324, 120 NW 
114; Ratliff v. Elwell, 141 Iowa 312, 
119 NW 740, 20 LRANS 223. 

73. Matter of Stafford, 105 App. 
Div. 46, 94 NYS 194. 

74, Smith v. Hill, 83 Iowa 684, 49 
NW 1043, 32 AmSR 329; Dargan v. 
Williams, 66 Nebr. 1, 91 NW 862. 

[a] Dlustration.— Where a pen- 
sioner trades a.horse which is ex- 
empt because bought with pension 
money for another horse of greater 
value, but gives nothing to boot, the 
latter horse is also exempt. Smith 
v. Hill, 83 Iowa 684, 49 NW 1043, 
32 AmSR 329. 


Yates County Nat. 
Carpenter, 119 N. Y. 550, 23 NE 1108, 
i¢é AmSR 855, 7 LRA 557; Wygant v. 
Smith, 2 Lans. (N. Y.) 185. 

76. Haefer v. Mullison, 90 Iowa 
372, 57 NW 893, 48 AmSR 451; Dia- 
a y. Palmer, 79 Iowa 578, 44 NW 

77. Haefer v. Mullison, 90 Iowa 
372, 57 NW 893, 48 AmSR 451. Re 
_ [a] For example, a statute allow- 
ing to a pensioner an exemption in 
crops grown on a homestead bought 
with his pension money will not au- 
thorize an allowance of exemption in 
the crops, in the absenee of evidence 
showing that the land on which they 
were grown is the pensioner’s home- 
stead. Haefer v. Mullison, 90 Iowa 
372, 57 NW 8938, 48 AmSR 451. 

78. Diamond vy. Palmer, 79 Iowa 
578, 44 NW 819. 

[a] Service fees.—It has been 
held, however, that a pensioner who 
paid pension money for the services 
of a stallion upon mares which he 
owned, and which were also bought 
with pension money, could hold the 
colts resuiting from such services as 
exempt to the extent of the money 
paid for such services. Diamond vy. 
Palmer, 79 Iowa 578, 44 NW 819. 

79. Haefer v. Mullison, 90 Iowa 
372, 57 NW 893, 48 AmSR 451. 


80. Lee v. Teeter, 106 Iowa 37, 
75 NW 655. 

81. Lee v. Teeter, 106 Iowa 87, 
75 NW 655. 

82. Lee v. Teeter, 106 Iowa 37, 
75 NW 655. 

Evidence generally see infra 
§§ 304-314. 

83. Benedict v. Higgins, 165 App. 


Div. 611, 151 NYS 42; Shull v. King, 
24 App. Div. 605, 49 NYS 1. \ 

84. Benedict v. Higgins, 165 App. 
Div. 611, 151 NYS 42. 

85. Hodge v. Leaning, 2 Dem. 
Surr. (N. Y.) 553. 
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sioner, the exemption does not survive in favor of 
other descendents.®* The right to exemption in the 
property purchased with pension money does not 
survive the death of the pensioner.®? , 

Bounties. Bounty money like pension money is 
protected on grounds of public policy from seizure 
for the debts of the person to whom the bounty is 
due, at least until it has been received in his 
hands,8* or even absolutely.8® That a recipient was 
already a deserter when he enlisted and that he en- 
listed under a fictitious name does not affect his 
right to his exemption in the amount of money he 
has received.°° A statute allowing an exemption 
in personal property ‘‘during the term of service of 
such volunteer’’ does not protect land bought by the 
debtor with his bounty money long after the debtor’s 
service expired.*! If the statute protects bounty 
money from seizure only until it can be received*in 
his hands, it is subject to execution for the re- 
cipient’s debts after he ®? or his agent %* has re- 
ceived it. 

[§ 131] 15. Burial Lots; Property of Ceme- 
tery. In some jurisdictions a debtor is given an 
exemption in land which is set apart and used as 
burial ground.** Some statutes exempt private or 
family burying grounds;®° others extend the exemp- 
tion to lots or interests in public burying grounds.®* 
Somé statutes give the exemption in broad terms 
to all debtors,®* and under such statutes cemetery 
lands owned by a cemetery association are exempt.®® 
Others restrict it to heads of families.°® The stat- 
utes generally require that lands must be set apart 
or in actual use for burial purposes to be exempt,} 
and the statutory requirements in this respect must 
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4 Pawnee City 


56 LRA 765. 
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See statutory provisions, 
Cemetery. 
Stout, 97 SW 756, 30 KyL 165; Speer 
v. Locust Wood Cemetery Co., 72. N. 
J. Eq. 821, 66 A 1068; Cox y. Staf- 


v. Hazels, 63 Nebr. 


v. Hazels, 63 Nebr. 


3a “[§§ 130-133. 


be met.2, Under a statute providing that ‘‘lands 
appropriated and set apart as burial grounds, either 
for public or private use . .. shall not be sub- 
ject to sale on execution on any judgment to be 
hereafter recovered,’’ cemetery lands appropriated 
and set apart for that purpose are absolutely 
exempt,? and-the owner of lots therein is entitled 
to exemption in them notwithstanding the fact 
that he derives an income from their sale. The 
exemption of cemetery lands holds good even as 
against a claim for the purchase price. And the 
lot owner’s interest continues to be exempt from his 
debts after his death.® 

Cemetery associations. Where the statute 
exempts specific property of cemetery association 
from execution, other property owned by such an 
association is not exempt.’ 

[§ 132] 16. ‘‘Personal Property’’ or ‘‘Prop- 
erty’’ under General Glauses—a. In General. Un- 
der a statute exempting ‘‘ personal property’’ gener- 
ally to a certain amount, to be selected by the debtor, © 
he may claim any he may see fit, provided it is 
personal property ® and is owned by him,® and does 
not exceed the limitation as to value.1° And where 
such a statute uses the term ‘‘property’’ only, the 
range of selection is still wider, and extends to real 
estate,11 

[§ 133] b. Money—(1) In General. In some 
states money in the hands either of the debtor or 
of a third person is exempt as ‘‘personal prop- 
erty.’’? 12 In other jurisdictions, there are constitu- 
tional * or statutory provisions that a debtor cannot 
have his exemption set apart to him in money. ' 
Under sueh statutes, money due the debtor may be 


reducing the exemption claim by a 
debtor to whom it is granted. This 
is true whether or not the license is 
intended as a mere police regulation 
or for the purpose. of raising reve- 
nue. Jones v: Motley, 78 Ala. 370. 

9. See infra § 144, 

10. Ala.—Kennedy v. Smith, 99 
Ala. 88, 11 S 665; Enzor v. Hurt, 76 
oe 585; Brewer v. Granger, 45 Ala. 

Ind.—Smith v. Sills, 126 Ind. 205, 
25 NE 881; Junker v. Hustes, 113 


Come ve 


eS) Pa EY 
First Nat. Bank 
844, 89 NW 378, 


First Nat. Bank 
844, 89 NW 378, 


Manchester v. Burns, 45 N. H. 482. 

89. Whiting v. Barrett, 7 lLans. 
(N. Y.) 106; Youmans v. Boomhow- 
Cro. homps., & C. (N. Y.) 21. 

90. Youmans v. Boomhower, 3 
Thomps. & C. (N. Y.) 21 (under Acts 
[1864] § 4). 

91. Knapp v. Beattie, 70 Me. 410. 
Morse v. Towns, 45 N. H. 185. 
Manchester v. Burns, 45 N. H. 


See statutory provisions. 
‘ne v. Stafford, 14 HowPr (N. 


Pawnee City First Nat. Bank 
v. Hazels, 63 Nebr. 844, 89 NW 378, 56 
LRA 765. 

[a] Reason for rule.—‘“It is not 
the policy of the law nor the inten- 
tion of the legislature exempting 
such real estate from execution that 
the spirit of discord shall be per- 
mitted to invade the silent precincts 
of the dead, and there hold high car- 
nival in an unseemly contest as to 
which of contesting litigants shall 
profit by the sale of the necessary 
part of mother earth to enfold in its 
peaceful embrace the last that is 
mortal of; man.” Pawnee City First 
Nat. Bank y. Hazels, 63 Nebr. 844, 
846, 89 NW 3878, 56 LRA 765. 

97. Pawnee City First Nat. Bank 
v. Hazels, 63 Nebr. 844, 89 NW 378, 
56- LRA 765. 

98. Speer yv. Locust Wood Ceme- 
tery Co., 72 N. J. Eq. 821, 66 A 1068. 

99. Swisher v. Swisher, 157 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, 


5. See infra § 170. 

6. Swisher v. Swisher, 157 Iowa 
55, 187 NW 1076. 

[a] Reason for rule.—‘“Under the 
law of this state the creditor’s pur- 
suit of his debtor is supposed to 
stop at the grave. To that end our 
statutory exemptions from execu- 
tion for the benefit of the head of a 
family include ‘an interest in a pub- 
lic or private burying ground’ (Code 
$3 4008); and it would seem that here 
at least is one right or privilege 
which an unfortunate debtor does 
not waive by dying. The very pur- 
pose of the act is to secure to him 
and to his family a place of final 
earthly repose which shall‘be sacred 
against intrusion by the sheriff and 
the bill collector, and so far as we 
know that right has never been de- 
nied by the courts of this state.” 
Swisher v. Swisher, 157 Iowa 55, 64, 
137 NW 1076. 


7 Canton Cemetery Assoc. vy. 
Slayman, (Oh.) 121 NE 819. 
Cemeteries generally see Ceme- 


teries 11 C. J. p 49. 

8. Jones vy. Motley, 78 Ala. 370. 

[a] Licerse to sell intoxicating 
liquors not property.—A license to 
sell intoxicating liquors is a mere 
personal privilege which is neither 
transferable nor vendible. It con- 
fers no vested interest or right of 
property, and contains no element of 
a contract, and it cannot be consid- 
ered as property for the purpose of 


Ind. 524, 16 NE 197; Burdge v. Bolin, 
106. Ind. 175, 6 NE 140, 55 AmR 724; 
Puett v. Beard, 86 Ind. 172, 44 AmR 
280; Pate v. Swann, 7 Blackf. 500; 
Coppage v. Gregg, 1° Ind? A.)112,°27 
NE 570. 

Miss.—Bernheim y. Andrews, 65 
Miss) 2832523 “Sib: 

Mo.—Mahan vy. Scruggs, 29 Mo. 
282; State v. Farmer, 21 Mo. 160 
State v. Finn, 8 Mo. A. 261, 

N. C.—Dean v. King, 35 N. CGC. 20. 

“The range of selection within the 
limits prescribed as to value is un-— 
limited. It is for the exemptionist 
to select for himself, according to 
his judgment, taste, or fancy, and no 
court can abridge this right which 
the law has given to him.” SBern- 
heim vy. Andrews, supra. 


11. See infra § 136. 
12. Ala.—Williamson y. Harris, 57 
Ala, 40, 29 AmR 707; Brewer v. 


Granger, 45 Ala. 580. 
Ill—Fanning v. Jacksonville First 

Nat. Bank, 76 Tll. 53. j 
Ind.—Burdge v. Bolin, 106 Ind. 175, 

6 NE 140, 55 AmR 724. 

Ke ware ene v. Ellison, 1 Ky. Op. 

Oh.—Chilcote v. Conley, 36 Oh. St. 


545 

S. C—Gray v. Putnam, 51 Ss. @ 
97, 28 SE 149. 3 

13. Richards v. Jernigan, 70 Ga. 


650; Johnson v. Dobbs, 69 Ga. 605. 
14. Nichols v. Goodheart, 5 Ill, 
A. 574. But see contra Fanning v. 


same title, page and note number. 


§§ 133-135] 


garnished, although his whole property, including 
ethe money, is less than is allowed as an exemption.'® 
Some statutes provide that there can be no valid 
allowance of cash as an exemption unless the order 
of court provides for its investment in personal 
property.1® But this provision is not applicable 
where the property exempted is an interest in a 
judgment.'7 Where the property levied on con- 
sists of real estate and the debtor elects to retain 
the amount exempt to him therefrom, the statutes in 
some states provide that if the property cannot be 
divided without injury to the whole, the debtor may 
receive the amount of his exemption in money from 
the proceeds of the sale.1® 

[§ 134] (2) In Custody of Law. By some au- 
thorities the debtor may c!aim his exemption out of 
money in the custody of the law, as for instance 
out of a fund paid into court,!® or money in the 
hands of the sheriff 2° or receiver.2! | But a debtor 
who has failed to make his selection of specific prop- 
erty to which he is entitled as exempt will not be 
allowed an exemption in the proceeds of their 
sale.22 This rule, however, is not applicable where 
the debtor is not guilty of laches.2* Although 
exemption cannot be claimed as a general rule 
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against a mortgage in the foreclosure thereof,4 
it is held in some jurisdictions at least that the 
exemption may be allowed out of the surplus pro- 
ceeds of the sale.*> 

[§ 135] ¢. Choses in Action. The term ‘‘per- 
sonal property’’ is generally held to include choses 
in action, whether in statutes making an absolute 
exemption of a certain amount of property or in 
statutes allowing the debtor to select a certain 
amount of property, either generally or in lieu of 
certain articles specifically exempt.?® Under other 
statutes the courts have held the contrary.”7 Hxemp- 
tions under a general clause exempting personal 
property have been held to include a note,?* money 
due from a bank,?® or from an insurance company 
on an insurance policy,?° or a debt due from any 
other person. And a legatee or distributee may 
claim his exemption out of his share of the deced- 
ent’s estate,?? but not as against the debts which 
he owes the estate.2 Rents and profits of a life 
estate,?* and’ even a vested expectant interest of a 
debtor in a sum of money payable at his own 
death, or at the death of another person,?> may be 
claimed to be exempt as ‘‘personal property’’ under 
the statute. A judgment, although a mere chose in 


Jacksonville First Nat. Bank, 76 Ill. 
53 (under earlier statute). 

15. Finlen v. Howard, 26 Ill. A. 
66 [aff 126 Ill. 259, 18 NE 560]. 

16. Hahn v. Allen, 93 Ga. 612, 20 
SE 74; Richards v. Jernigan, 70 Ga. 
650; Jones v. Bhrlisch, 65 Ga. 546. 

[a] The ordinary may order 
money due to the head of a family 
to be paid to him, to be invested by 
him according to law, and after it 
is thus invested and a schedule of 
the property made, the ordinary may 
then pass a final order of exemption. 
Where an insolvent claims exemption 
of funds in the hands of a receiver, 
the ordinary is not entitled to money 
to make an investment until the ex- 
penses of the receiver in raising the 
money have been paid, including the 
reasonable clerk hire and attorneys 


fees. Douglass v. Boylston, 69 Ga. 
186. 

17. Johnson v. Redwine, 105 Ga. 
449, 33 SE 676. 


Money in lieu of specific exemp- 
tion see infra § 142. 
18. Hufman’s App., 81_ Pa. 329; 


Kerns v. Beam, 11 LancBar (Pa.) 
183. 
19. Rolla State Bank v. Borgfeld, 


- Marchildon v. O’ Hara, 
52 Mo. A. 523. 

[a] Application of rule, — Where 
an assignee in bankruptcy or insol- 
vency refuses to recognize a debtor's 
claim of exemption, and sells his 
property, the debtor may assert his 
claim against the proceeds of the 
property in the hands of the court 
for Ee are ai ING i Aare. 

. No. 7,445, 2 Dill. , 
ae 4 Harris, 57 Ala. 
Bearden, 84 


Fowler v. State, 
444; Gibbons v. Gaffney, 154 
26 A 24. ; 

21, Collins v. C. L. Centlivre Brew- 
ing Co., (Ind. A.) 125 NE 791: 

22. Surratt v. Young, 55 Ark. 447, 
18 SW 539; Weaver’s App., 18 Pa. 
aes Carter v. Carter, 20 Fla. 558, 
51 AmR 618. 

fa] Tllustration. — When the ex- 
empt property has been converted in- 
to funds by the administrators ot 
the decedent, the heirs may claim 
the value of the property out of the 
funds as exempt from satisfaction 
of the debts of decedent. Carter v. 
Carter, 20 Fla. 558, 51 AmR 618. See 
infra § 137. 

. See infra § 196. 
as Beard v. Smith, 71 Ala. 568; 


In re Bremer, 4 OhS&CP 80, 3 OhNP 
12; Yorkshire v. Cooper, 10 B. C. 65. 

{a] A surplus remaining after the 
sale of real estate partakes of the 
nature of realty, and the debtor can- 
not claim an exemption of personalty 
out of the surplus, after the fore- 
aE sale. Beard v. Smith, 71 Ala. 

26. Ala.—Kennedy v. Smith, 99 
Ala. 88, 11 S 665; Enzor v. Hurt, 76 
Ala. 595; Borden v. Bradshaw, 68 
Ala. 362; Randolph v. Little, 62 Ala. 
396; Williamson v. Harris, 57 Ala. 
40, 29 AmR 707. 

Ark.—Winter v. Simpson, 42 Ark. 
410; Probst v. Scott, 31 Ark. 652. 

Choi aa v. Van Horn, 76 Ga. 
795. 

Ind.—Smith v. Sills, 126 Ind. 205, 
25 NE 881; Coppage v. Gregg, 1 Ind. 
ALATA 27 NES 15)00. 

Ky.—Miller v. Mahoney, 29 SW 
879, 16 Kyl 799. 

Mo.— Rolla State Bank v. Borg- 
feld, 93 Mo. A. 62; Wagner v. J. H. 
North Furniture, ete., Co., 63 Mo. A. 
206; State v. Finn, 8 Mo. A. 261. 
Contra Gregory v. Evans, 19 Mo. 261 
(under the act of Febr. 6, 1847). 

Nebr.—Mace v. Heath, 34 Nebr. 54, 
51 NW 317. 

N. C—Frost v. Naylor, 68 N. C. 
325 (construing Const. art LOS) dhs 
Contra under earlier statute Ballard 
v. Waller, 52 N. C. 84 (where the 
chose in action was a judgment). 

Oh.—Chileote v. Conley, 36 Oh. St. 
545, 

[a] 


Action for damages resulting 


from negligence in the conduct of as 


ferry is exempt as “personal prop- 


erty.” Borden v. Bradshaw, 68 Ala. 
362. 
27, Finlen v. Howard, 126 Ill. 259, 


18 NE 560 [dist Fanning v. Jackson- 
ville First Nat. Bank, 76. Ill. 53]; 
Leonard v. Lawrence, 32 N. J. Li. 355; 
Edson v. Trask, 22 Vt. 18: Hudson’s 
Bay Co. v. Hazlett, 4 B. C. 450. 

[a] As “goods and chattels.”—In 
British Columbia under St. (1888) 
c 57 § 10, exempting goods and chat- 
tels to the debtor, book debts are not 


exempt before seizure and sale. Hud- | 


son’s Bay Co. v. Hazlett, 4 B. 
450. 
28. Darden v. Reese, 62Ala, S11; 


126 Ind. 208, af Ne 

- Burdge v. Bolin, 10 nd. A 
o NE 140. 55 AmR 724; Coffing v. 
Dungan, 6 Ind. A. 386, 33 NE 815; 
Pickrell v. Jerauld, 1 Ind. LR TDS GAR 
NE 433, 50 AmSR 192: Miller v. Ma- 
honey, 29 SW 879, 16 KyL 799; Frost 
vy. Naylor, 68 N. C. 325. 


Smith v. Sills, 


29. Fanning v. Jacksonville First 
Nat. Bank, 76 Ill. 53. 

30. Wilson v. Lowry, 5 Ariz. 335, 
52 P 777; Probst v. Scott, 31 Ark. 
652;- Strouse v. Becker, 44 Pa. 206. 

Exemption on gYound of exempt 
character of the property lost see 
infra § 140. 

31. Ala.—Kennedy v. Smith, 99 
Ala. 83, 11 S 665; Enzor v. Hurt, 76 
Ala. 595; Dane v. Loomis, 51 Ala. 487. 
AG Ciao v. Simpson, 42 Ark. 

Ind.—Coppage v. Gregg, 1 Ind. A. 
112, 27 NE 570. 


Ky.—Miller v. Mahoney, 29 SW 
879, 16 KyL 799. 
et Nes ya vy. Estell, 34 Miss. 
Mo.—Marchildon v. O’Hara, 52 Mo. 
a 528; State v. Finn, 8 Mo.. A. 
61. 

{a] Accounts for work and labor, 


goods sold and delivered, money lent, 
ete., may be claimed as “personal 
property.” Coppage v. Gregg, 1 Ind. 
Ay 112, 2 NE 570, 

[b] Wages.—When one provision 
or statute exempts personal property 
to the amount of one thousand dol- 
lars, to be selected by the debtor, 
and another exempts the wages of 
laborers to the amount of twenty-five 
dollars per month, a debtor may 
claim a balance due him as wages 
or salary, over and above the twenty- 
five dollars per month, as part of the 
one thousand dollars of personal 
property to which he is entitled. En- 
zor v. Hurt, 76 Ala. 595. 

{[c] A debt secured by a lien on 
property may be claimed as exempt 
under an exemption of “personal 
property.” Kennedy v. Smith, 99 
Ala. 88, 11 S 665. 

{d] Fees due justice of the peace. 
—A justice of the peace can claim 
fees due him as costs in a civil ac- 
tion tried before him, under a stat- 
ute exempting “personal property.” 
Dane v. Loomis, 51 Ala. 487 

{e] Rent.—A term for years is 
personalty and can be exempted to 
the widow free from debt if it does 
not exceed fifteen hundred dollars. 
Smith v. Estell, 34 Miss. 527. 

§ ones ee of public officers see Supra 
pera ne en aae v. Swandale, 25 S. 

. 399% 

33. Duffy v. Duffy, 155 Mo. 144, 55 
SW. 1002. / 


eat Sener v. Scherff; 10 Pa. Co. 
9. 
{ fn Bennett’s Case, 6 Phila. (Pa.) 
72. 


82 [250.5.] 


action, is ‘‘personal property’’ within the meaning 
of the statutes of exemption.*® Although there is 
authority to the contrary,*’ an equity of redemp- 
tion in personal property may be claimed by the 
debtor as exempt,®® subject, however, in some juris- 
dictions, to the qualification that he has no other 
property which he can claim as exempt.°° 

[§ 136] d. Real Property. Of course, when the 
statute in terms exempts ‘‘personal property’’ only, 
a debtor cannot claim real property,*® but where the 
general statute exempts ‘‘property’’ to a certain 
value, and allows the debtor to select either real 
or personal property,*+ the debtor may claim his 
entire exemption out of real estate levied upon, 
even though he may own personal property.** 

[§ 137] 17. Proceeds and Product of Exempt 
Property—a. Proceeds—(1) In General. Usually, 
where proceeds of exempt property are invested in 
land, the land is exempt.44 And so a homestead 
which is not exempt from liability for debts existing 
prior to its purchase will be, if it is shown that the 
homestead has been purchased with the proceeds of 
exempt personalty.4® A combined result of the 
proceeds of exempt property and the labor of the 
debtor is not subject to execution,4® unless the 
value of the labor which is not exempt can be sepa- 
rated from the rest.47 Where wages are exempt, 
a judgment therefor recovered by an employee is 
also exempt.*® Money awarded to a defendant out 
of the proceeds of his exempt real-estate, and paid 
over to his attorney by the sheriff, is not lable to 
be attached in the hands of the attorney.*® 

[§ 138] (2) Sale or Exchange. When exempt 
personal property is exchanged for property in kind 
or like character, the property received in exchange 
is also exempt.°° In some jurisdictions, under stat- 
utes requiring an allotment of exempt property and 
the recording of a list of the property allotted, the 
rule is qualified to the extent that the property 


386. Draffin v. Smith, 63 Ark. 83, 37 
SW 307; Atkinson v. Pittman, 47 46. Reed v. 
'Ark. 464, 2 SW 114; Carpenter yv.|1168, 39 SH 445. 
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985, 31 Kyl 217, 128 AmSR 263. 
Holbrook, 
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received in exchange must itself be allotted to the 
debtor as exempt, in the same way as the original 
property, the allotment in either case being a neces- 
sary condition precedent to the exemption.®! In 
other jurisdictions the rule is broader even than as 
first stated, without qualification, and property pur- 
chased with the proceeds of exempt property is 
exempt irrespective of the character or kind of the 
property thus purchased.®? The circumstance that 


‘the exempt property given in exchange is only a 


part of the consideration will not affect the debtor’s 
claim to exemption in the property received in ex- 
change,>? and he will be entitled to his exemption 
to the extent that the consideration given represents 
exempt property.** Where a part of property is set 
apart as exempt at a certain venuanion aud after- 
ward the entire property, both exempt and nonex- 
empt, is sold for less than the inventoried value, 
claimant to the exemption agreeing thereto, he is 
only entitled to his pro rata share of the proceeds.®> 
Where none of the debtor’s exempt property, al- 
ready set apart to him as exempt, is given in ex- 
change for the property received, but it is pur- 
chased on credit, the fact that later payments on 
account are made out of earnings secured with the 
use of the purchased property will not make it ex- 
empt.°° Where the debtor voluntarily exchanges 
property specifically exempted for property that is 
not exempt, or sells property specifically exempted, 
and purchases property that is not exempt, the 
property so acquired is not exempt.5? This rule 
does not apply of course where a statute does not 
restrict the exemption to any particular articles, 
but allows the debtor to claim and select a certain 
amount of personal property. In such a ease where 
a debtor has selected property as exempt, he may 
afterward make any use of it he chooses, and any- 
thing he may get in exchange for it will be exempt 
to the amount allowed by the statute.®8 And when 


the debts of the debtor the creditor 
had no more right to subject that 
portion of the purchase price which 


113 Ga. 


Cool, 115 Ind. 134, 17 NE 266; Junker 

v. Hustes, 113 Ind, 524, 16 NE 197; 

Butner v. Bowser, 104 Ind. 255, 3 NE 

889: Puett v. Beard, 86 Ind. 172, 44 

AmR 280; Mace v. Heath, 34 Nebr. 

54, 51 NW 317; Curlee v. Thomas, 74 

N. C, 51. Contra Ballard v. Waller, 

52 N. C. 84 (under a former North 

Carolina statute). 

Judgment for injury to exempt 
property see infra § 139. 

See Moffett v. Sheehey, 52 Ill. A, 
38. Gaster y. Hardie, 75 N. C. 460. 
89. McCray v. Whitney, 56 Ind, A, 

94, 104 NE 979. 

40. Dortch v. Benton, 98 N. C. 190, 
3 SE 638, 2 AmSR 381. 

[a] Money invested in land.—The 
personal-property exemption cannot 
be claimed out of money that has 
been invested in land, for the prop- 
erty is no longer personal property. 
Dortch v. Benton, 98 N. C. 190, 3 SE 
6538, 2 AmSR 381. 


41. See statutory provisions. 
42. McNair v. Riesher, 8 Pa. Co. 
494. 


ore McNair v. Riesher, 8 Pa. Co. 
4, 

Homestead generally 
stead [21 Cyc 448]. 

44, Johnson y. Redwine, 105 Ga. 
449, 33 SE 676; Vanhook v. Robin- 
son, 105 SW 129, 31 KyL 1347. 

Qualifications of general rule see 
infra § 138. 

45. Johnson v. Redwine, 105 Ga. 
449, 33 SE 676; Vanhook v. Robinson, 
105 SW 129, 31 Kyl 1347: Nicholson 
v. Nicholson, 125 Ky. 629, 101 SW 


see Home- 


x 


Property purchased with earnings 
see supra § 115. 


47. Brand vy. Clements, 116 Ga. 
392, 42 SE 711, 94 AmSR 133. 
48. See supra § 103. 


49. Gery v. Ehrgood, 31 Pa. 329. 

50. Johnson y. Franklin, 63 Ga. 

378; Morris v. Tennent, 56 Ga. 577; 
Booth v. Martin, 158 Iowa. 434, 139 
NW_888; Cook'yv. Allee, 119 Iowa 226, 
93 NW 93; Harris y. Todd, (Tex. 
Civ. A.) 158 SW 1189; Kingsland v. 
McGowan, 3 Tex. A. Civ. Cas. § 32. 
_ [a] Life insurance money, which 
1s exempt, may be given in exchange 
for property, and the property pur- 
chased will be exempt. Booth v. 
Martin, 158 Iowa 434, 139 NW 8838. 

Property purchased with earnings 
see supra § 115. 

51. Lloyd v. Durham, 60 N. C. 282. 

52. King vy. Tompkins, 15 KyL 29; 
Musgrave v. Parish, 10 SW 464, 11 
KyL 998.. 

{a] Promissory notes.—Notes re- 
ceived in exchange for exempt prop- 
erty are not subject to the claims 
of the debtor’s creditors. King v. 
Tompkins, 15 KyL 29. 

Property purchased with pension 
money see supra §§ 129, 130. 

53. Bridgers v. Howell, 27 ¢. G 
425, 3 SE 790. 

54. Bridgers v. Howell, 27 Ss. G 
425, 3 SE 790. 

[a] WTlustrationn—Where part of 
the purchase price constitutcd a part 
of the debtor’s personal property ex- 
emption and the real estate was then 
conveyed to his wife, it was held 
that on a sale of the land to satisfy 


constituted a part of the debtor’s ex- 
emption to the payment of his debts 
than if it had remained in the hands 
of the debtor. Bridgers vy. Howell, 27 
SACi7425,. 8 SH Z90" 

55. In re Arnold, 169 Fed. 1000; 
In re Ansley, 153 Fed. 983. 

56. Anderson vy. Cook; 105 Ga, 496, 
30 SE 884. 
pis Ala.—Pool v. Reid, 15 Ala. 


826. 

Iowa.—Friedlander vy, Mahoney, 31 
Iowa 311. 

Ky.—McLeod vy. McLeod, 89 SW 


199, 28 Kyl 284: 

N. ¥.—McGivney v. Childs, 41 Hun 
607; Salsbury v. Parsons, 36 Hun 
12; Wygant v. Smith, 2 Lans, 185. 

Pa.—Knabb v. Drake, 23 Pa. 489, 
62 AmD 352. 

Vt.—Connell y. Fisk, 54 Vt, 381. 

Wis.—Roundy vy. Converse, 71 Wis. 
524, 37 NW 811, 5 AmSR 240, 

“It is a familiar rule that property 
exempt from levy and sale on execu- 
tion only remains sc, so long as it 
maintains its identity and is kept 
intact. A horse, under certain cir- 
cumstances, may be exempt, but, if 
sold and the proceeds taken and in- 
vested in watches, they would not be 
exempt.” Salsbury v. Parsons, 36 
Efun GN We) val Zante 

[a] 
not exempt under the statute as kept 
for a team is not exempt merely be- 
cause it was received in exchange for 
a horse which the debtor held as ex- 
empt under the statute. Connell +. 
Fish, 54 Vt. 381. 

58. Brewer v. Granger, 45 Ala. 580. 


For later cases, developments and changes in the law see cumulative Annotations, 


Same title, page and note number, 


Tllustration.—A colt which is. — 


- §§ 138-139] 


a statute does not exempt specific articles, hut ex- 
empts money to a certain amount, the rule does not 


_ always apply.°? When exempt property is sold for 


money, the money received is not exempt.%? Nor 
is a claim for the purchase money exempt.*! Nor 
will exemption be allowed in a judgment recovered 
for exempt property sold voluntarily,°? even where 
there is a statute providing that an exemption given 
in property sball apply also to the judgment recoy- 
ered for its value when wrongfully seized on execu- 
tion by a creditor.6* And if a debtor mortgages 
property specifically exempted, and it is sold under 
the mortgage, leaving a surplus, he cannot claim 
such surplus as exempt.° A wife who is entitled 
under certain circumstances to her husband’s ex- 
emption ®° is also’ bound by this rule, and cannot 
claim as exempt money received from the sale of 
property, which itself would have been exempt, if 
she had retained it in her possession.®* However, 


where the owner of exempt property sells it for 


‘money, intending to invest the proceeds in other 
exempt property of hke character, the money under 
these circumstances is held, in some jurisdictions, 
to be exempt.®* This qualification of the rule, how- 
ever, is based on the assumption that a reasonable 
time only is allowed for reinvestment, and that, un- 
der the circumstances of the case, the owner could 
not be expected reasonably to have carried out his 
declared intention at the time of his application for 
exemption.®* If an unreasonable time for reinvest- 
ment has elapsed, the proceeds of the sale will not 
be exempt,®® whether the time elapsed is reasonable 


or unreasonable being a question for the jury.”° 


vy. Boak, 73 Or. 61, 143 P 1136. 


used for farming was sold, and a note 


$ 


59. Yates County Nat. Bank v. 


EXEMPTIONS 


in view of the wet season 


(25C.J.] 83 
[§ 139] (3) Involuntary Conversion; Sale on 
Execution. By the great weight of authority, if. 


exempt property is converted into property not ex- 
empt otherwise than by the voluntary act of the 
debtor, the other property may be claimed as ex- 
empt.74 Thus, by the weight of authority, where 
exempt property is wrongfully taken from a debtor 
by proceedings in invitum, as on execution or at- 
tachment, or is injured or lost to him through any 
other wrongful act of another, a judgment recovered 
by him in an action for the trespass, conversion, or 
other wrong, or the money collected on such a judg- 
ment, is exempt.’ The same is true of a judgment 
under a statute making a creditor liable for evading 
the exemption by sending his claim out of the state 
for collection.’? This rule is established by statute 
in some states.74 The judgment in such a ease, or 
the proceeds thereof, will not be exempted indef- 
initely.7° The debtor must use the proceeds within 
a reasonable time to replace the exempt property of 
which he has been deprived.7® If it appears that 
the value of other property also entered into the 
judgment, and there is no showing upon which to 
make an apportionment, the rule exempting a judg- 
ment for the conversion of exempt property does 
not apply.’7 The costs of the judgment are also 
held exempt,’® but not the additional’® or ex- 
emplary ®° damages given over and above the value 
of the thing converted. Where a debtor is entitled 
to exemptions up to a certain amount, and property 
of an indivisible character is seized, he is entitled. 
to a part of the proceeds of a sheriff’s sale equal to 
the amount of exemption.2t And where the only 


in the Tex.—Howard v. Tandy, 79 Tex. 


Carpenter, 119 N. Y. 550, 28 NE 1108, 
16 AmSR 855, 7 LRA 557; Wygant 
v. Smith, 2 Lans: (N. Y.) 185. 

60. In re Brogan, 177 lowa 423, 
157 NW 952; Union County Inv. Co. 
v. Messix. 152 Iowa 412, 132 NW 
823; Stephenson v. Lohn, 115 Minn. 
166, 171, 131 NW 1018 [cit Cyc]; 
Charles v. Oatman, 2 PaLJR 452, 4 
PaLJ 239: Slater v. Rodgers, 2 Terr. 
L. 310. See Liedersdorf v. Meissner, 
(Wis.) 173 NW 218 (holding proceeds 
of bulk sale:of lease cf saloon not 
exempt). 

61. Avery Planter Co. v. Cole, 61 
Tll. A. 494; Reade v. Kerr, 52 Ill. A. 
467; Knabb v. Drake, 23 Pa. 489, 62 
AmD 352; Scott v. Brigham, 27 Vt. 
561. 


62. Harrier v. Fassett, 56 Iowa 
264, 9 NW 217. 

63. Harrier v. Fassett, 56 Iowa 
264, 9 NW 217. t 

64. Roundy v. Converse, 71 Wis. 


524, 37 NW 811, 5 AmSR 240. 

[a] Poreclosure of chattel mort- 
gage—A debtor who has executed a 
chattel mortgage on his stock in 
trade, without, reserving the amount 
of his exemption, or claiming it 
while the property was in the hands 
of the mortgagee, cannot claim it out 
of the proceeds of a sale under the 
mortgage. “We are aware of no pro- 
vision of law whch cxtends the ex- 
emption of stock in trade to the 
proceeds of such stock realized upon 
a sale thereof.’”” Roundy v. Converse, 
71 Wis. 524, -528, 837 NW 811, 5 AmSR 


240. 

65. See supra, § 32. 

66. Steele v. Leonori, 28 Mo. A. 
675. 

67. Cullen v. Harris, 111 Mich. 20. 


69 NW 78. 66 AmSR 380; Blackford 


68. Blackford v. Boak, 73 Or. 61, 


143° P 11386. 
Blackford v. Boak, 73 Or. 61, 
143 P 1136. 

fa] Illustration.—Where a team 


taken for the price in December, it 
-eannot be said as a matter of law, 


state, that on May of the following 
year an unreasonable time had 
elapsed for the investment: of the 
proceeds in another team. Blackford 


yeeBoak'738 /Orl 61; cb43P F136: 
70. See infra § 317. 
71. In re, Jones, 138 F.' Cas. No. 


7,445, 2 Dill. 343; Anecrews v. Rowan, 
28 HowPr (N. Y.) 126; Duff v. Wells, 
7 Heisk. (Tenn.) 17; Ward v. Gog- 
gan, 4 Tex. Civ. A. 274, 23 SW 479. 

[a] A sale of exempt property by 
an assignee in bankruptcy or insol- 
vency, after the debtor has claimed 
it, cannot defeat his rights. In such 
a ease he may assert his claim 
against the proceeds of the property 
in the hands of the court for distri- 
bution. In re Jones, 13 F. Cas. No. 
7,445, 2 Dill. 343. 

72. Ark.—Draffin v. Smith, 63 Ark. 
83, 37 SW 307. 

Ga.—Harrell v. Harrell, 77 Ga. 130, 
3 SE 12. 

Towa.—Reynolds v. Haines, 83 
lowa 242, 49 NW 851, 32 AmSR 311, 
134. LRAV719. 

Kan.—Treat v. Wilson, 65 Kan. 729, 
70 P 893. 

Ky.—Myers v. Forsythe, 10 Bush 
394: Collett v. Jones, 7 B. Mon. 586. 

Mich.—Cullen v. Harris, 111 Mich. 
20, 69 NW 78, 66 AmSR 380. ° 

Minn.—Wylie v. Grundysen, 51 
Minn. 360, 53 NW 805. Contra Tem- 
ple v. Scott, 3 Minn. 419. 1 

Mo.—Wabash R. Co. v. Bowring, 
103 Mo. A. 158, 77 SW 106. 

Pa.—Steele v. McKerrihan, 172: Pa. 
280, 33 A 570; McFarland v. Short, 
1 Chest. Co. 410. Contra Knabb v. 
Drake, 23 Pa. 489, 62 AmD 352 (where 
the court was evidently influenced in 
its decision by the fact. that half 
the sum gecorere was given as ex- 
emplary damages). 

Rf Do. _Davidson v. Meyers, 29 Ss. D. 
57, 135 NW 720; Long v. Collins, 15 
3. D. 259, 88 NW_ 571; Cleveland Vv. 
McCanna, 7 8. D. 455, 75 NW 908. 

Tenn.—Crawford  v. Carroll, 93 
Tenn. 661, 27 SW 1010, 42 AmSR 9438, 
26 LRA 415; Duff v- Wells, 7 Heisk. 


17. 


450, 15 SW 578; Burke v. Hance, 76 
Tex. 76, 13 SW 1638, 18 AmSR 28. 

Utah.—Snow v. West, 37 Utah 528, 
110 P 52. 

Vt.—Keyes v. Rines, 37 Vt. 260, 
86 AmD 1707; Stebbins v. Peeler, 29 
Vt. 289. 

Wis.—Below v. Robbins, 76 Wis. 
rhe 45 NW 416, 20 AmSR 89, 8 LRA 
ie 
[a] Exempt stock killed by rail- 
road company.—A judgment recov- 
ered by the owner of an exempt horse 
against a railroad company for neg- 
ligently killing the horse is exempt. 
Crawford v. Carroll, 93 Tenn. 661, 27 
SW 1010, 42 AmSR 943, 26 LRA 415. 
73. Steel v. McKerrihan, 172 Pa. 

280, 33. A 570. 

fa]. Judgment in place of wages. 
—Under such a statute as this, where 
a debtor recovers a judgment against 
a creditor who has sent the claim 
out of the state and collected it by 
garnishment of wages exempt in the 
state, the judgment takes the place 
of the wages and is exempt. Steel 
Hy nar tah de ays 172 Par: 6 280; 383A 
70. 

74. Wylie v. Grundysen, 51 Minn. 


360, 53 NW 805, 38 .AmSR 509, 19 
LRA 33. Contra Temple v. Scott, 3 
Minn. 419 (decided prior to the 
statute). 

75. See Tillotson v. Wolcott, 48 
N. Y..188. 

76. See Tillotson vy. Wolcott, 48 
NAY 188: 

77. Burke y. Hance, 76 Tex. 76, 
13 SW 163, 18 AmSR 28. 

78. Long v. Collins, 16S. D. 625, 


94 NW 700, 102 AmSR 724; Below sv. 
Robbins, 76 Wis. 600, 45 NW 416, 20 
AmSR 89, 8 LRA 467. 

79. Johnson y. Edde, 58 Miss. 664. 

80. See Knabb v. Drake, 23 Pa. 
489, 62 AmD 352. 

81.. Vye v. McNeill, 3 B.C. 24. 

{a] IllustrationWhere a horse, 
the only exigible personalty of de- 
fendant, was taken in execution, and 
was appraised at one thousand dol- 
lars, the debtor is entitled to be paid 
five hundred dollars as the amount 


84 [250.J.] 


property of the debtor is a chattel worth more than 
the exemption to which he is entitled, his debtor’s 
right attaches to the proceeds under the statute.®? 
Where a debtor’s exemption rights exist independ- 
ently of any selection made by him, and the exempt 
articles are a part only of a large group of the same 
kind, the debtor is entitled to the proceeds of the 
sale of those articles in the class which brought the 
highest price.®* 

[§ 140] (4) Insurance Money. Although there 
is authority to the contrary,** it is very generally 
held that, when exempt property is destroyed by 
fire, the proceeds of a policy of insurance thereon 
are exempt.*® And it has been held that this is so 
even though the creditor had a lien on the property 
destroyed,®* unless there is an agreement between 
the debtor and the creditor that the debtor will in- 
sure the property for the benefit of the creditor.” 
But the property must be exempt,** and it must 
have been exempt at the time it was burned.*® Pro- 
ceeds of property, which was not exempt at the 
time it was burned, but which would have been 
exempt if it had been in existence at the time of 
suit, is not exempt.°® The statute in some states 
requires a reinvestment, within a reasonable time, 
of the proceeds of a fire insurance policy, in other 
property to replace the property destroyed;°' and 
the proceeds of the policy within that limit of time 
are exempt.°? 

Insurance against loss of wages. Under a,.statute 
- exempting current wages for personal services, the 


of his,exemption by the sheriff out 


of the proceeds of its sale. Vye v. [ 3 
MeNeill, 3 B. C. : acquired in 
62. Yorkshire Guarantee, etc., | against the 


Corp. v. Cooper, 10 B. C. 65. 


’ EXEMPTIONS ‘ 


whether the money takes the place 
of the property by contract, 
invilum by proceedings 

owner.” 
Haines, 83 lowa 342, 344, 49 NW 851, 


- [§§ 139-142 


proceeds of a claim under an accident insurance 
policy for loss of wages by the insured while he 
was incapacitated from illness cannot be brought 
within the terms of the statute, and are not exempt 
even though the wages were exempt and the pre- 
miums of the policy were paid from the exempt 
wages. : 

[§ 141] b. Product. When‘specifie property is 
exempted in order that the debtor may have the 
product for the support of himself and family, the 
product also is exempt.°* Sometimes the statute 
exempts the product in express terms.® But crops 
are not exempted under a statute exempting pro- 
visions because of the fact that they are produced 
by labor performed under sustenance afforded by 
exempt provisions.®°® The natural increase of ex- 
empt animals has been held subject to execution for 
the owner’s debts.°? 

[§ 142] 18. Property in Lieu of Specific Ex- 
emptions. In the absence of a provision in the 
statute other property cannot be selected in lieu 
of property specifically exempted.®* A statute which 
gives the debtor the right to exempt ‘‘other prop- 
erty’’ in lieu of articles specifically exempt gives 
the debtor the right to select any articles, provided 
his whole exemption does not exceed in value the 
statutory limit..° He is not restricted to articles 
which can be used by him in prosecuting his busi- 
ness. He may claim any articles within the stat- 
utory limit.1 Nor is it necessary that he should 
own any of the articles specifically exempt under 


ok? 44, 25 AmD 601. 


or is 96. Butler v. Shiver, 79 Ga. 172, 
4 SE 115. 


Crops exempt see supra §§ 71, 73. 
97. Citizens’ Nat. Bank vy. Green, 


Reynolds’ vy. 


{a] MTlustration.—Where a’ steam-|32 AmSR 311, 13 LRA 719. 78 N. C, 247. 
ship, the only exigible personalty of 86. Westchester F. Ins. Co. v. Food animals exempt see supra 
the debtor, was sold by the sheriff,|Goggan, (Tex. Civ. A.) 203 SW 1638;]|§ 72. 
and one thousand dollars realized for} Ward v. Goggan, 4 Tex. Civ. A. 274, Work animals exempt see supra 
the sale, the debtor is entitled to the | 23 SW 479. $$ 90, 91. 
payment of five hundred dollars as [a] Tllustration.—A chattel mort- 98...In re Scheier, 188 Fed. 744 


his exemption out of the proceeds. 


Yorkshire Guarantee, etc., Corp. v. 
Cocper, 10 B. C. 65. ’ 
83. Anderson v. Dever, 109 Miss. 


235, 68 S 166. 
84. Monniea v. German Ins. Co., 
12 Ill. A. 240; Smith v. Ratcliff, 66 


Miss. 683, 6 S 460, 14 AmSR 606; 
Wooster v, Page, 54 N. H. 125, 20 
AmR 128. 

65. Ala.—Hllis vy. Pratt City, 111 


Ala. 629, 20 S 649, 56 AmSR 76, 33 
LRA 264. : F 

Ariz.—Wilson vy. Lowry, 5 Ariz. 
Boon mee T7. 

’ Ark.—Probst v. Scott, 31 Ark. 652. 

Cal.—Houghton v. Lee, 50 Cal. 101; 
Langley v. Finnall, 2 Cal. A. 281, 83 
Pp 291. 

Iowa.—Reynolds v. Haines, 83 
Iowa 342, 49 NW 851, 22 AmSR 311, 
NB ONE N Dele 

Kan.—Armstrong-Turner Millinery 
Co, “v. Round, 186 P 979. 

Minn.—Fletcher v. Staples, 62 
Minn. 471, 64 NW 1150. 

N. Y.—Tillotson v. Wolcott, 48 
N. Y. 188; Bliss v. Raynor, 91 Hun 
250, 36 NYS 156; Cooney v. Cooney, 
€5 Barb. 524; Bayer v. Sack, 66 Misc. 
ba, 121 NYS 1122. 

Pa.—Strouse v. Becker, 44 Pa. 206. 

Tex.—Westchester F. Ins. Co. v. 
Goggan, (Civ. A.) 203 SW 163; Geise 
v. Pennsylvania F. Ins. Co., (Civ. 
A.) 107 SW 555; Ward v. Goggan, 
4 Tex. Civ. A. 274, 23 SW 479. 

Wash.—Puget Sound Dressed Beef, 
etc., Co. v. Jeffs, 11 Wash. 466, 39 
P 962, 48 AmSR 885, 27 LRA 808. 
we v. Muter, -19ieOnt.> A. 

“The money due on the policy 
stands in the place of the property 
destroyed, and this must ‘be true 


gage gives the mortgagee no lien 
upon proceeds of a fire insurance 
policy upon the property, where the 
policy is taken by the debtor for his 
own protection. Westchester F. Ins. 
Co. v. Goggan, (Tex. Civ. A.) 203 SW 


163. 
87. Mosley v. Stratton, (Tex. Civ. 
Westchester F. 


A.) 203 SW 397. 

88. Stratton § v. 

Ins. Co.,' ' (Tex. ‘Civ. A.) 182. Swi 4: 

89. Peerless Pac. Co. v. Burcek- 
hard, 90 Wash. 221, 155 P 1037, LRA 
1917C 353, AnnCas1918B 247. 

90. Peerless Pac. Co. v. Burck- 
hard, 90 Wash. 221, 155 P 1037, LRA 
1917C 358, AnnCas1918B 247. 

91. Bayer v. Sack, 66 Misc. 536, 
121 NYS 1122. 

92. Bayer v. Sack, 66 Misc. 536, 
121 NYS 1122. 

93. Mitchell v. Western Casualty, 
eres Ins, Co., (Tex. Civ. A.) 153 SW 

Requirements as to residence of in- 
sured see supra § 17. 

94 Leavitt v. Metcalf, 2 Vt. 342, 
19 AmD 718. 

[a] Butter from cow.—A: statute 
exempting a debtor’s only cow also 
exempts butter produced by _ her. 
“What are we to understand by al- 
ways excepting one cow? Is it not 
that the family may have a support? 
We _ cannot presume that they in- 
tended the debtor should be at the 
expense of keeping the cow, and for 
the creditor to have the profits. 
Hence it must follow that the butter 
made from said cow must necessarily 
be_ within the exceptions.” Leavitt 
v. Metcalf, 2 Vt. 342, 348, 19 AmD 718. 
Sarita animals exempt see supra 


2B, 
95. Hall v. Penney, 11 Wend. 


(Washington case); Peak vy. Weller, 
10 KyL 1538; Carter v. Davis, 6 Wash. 
S2il,. 88) Le) Saee ; 

[a] For example (1) no part of 
the proceeds of land can be set apart 
in lieu of exempted articles not on 
hand, this substitution, if made at 
all, must be made out of personal 
property or money, since there is no 
provision allowing it to be made up 
in land or by a sale of land. Peak 
v. Weller, 10 KyL 153. (2) Under Rem- 
ington & B. Code (Wash.) § 563 subd 
4, providing that a debtor shall have 
exempt certain domestic animals and 
the feed therefor for six months, and 
also provisions and fuel for his fam- 
ily, a debtor who has not the ani- 
mals referred to cannot select other 
property -in lieu thereof and hold it 
exempt from his creditors. In re 
Scheier, 188 Fed. 744. 

99. Hills v. Joseph, 229 Fed. 865, 
144 CCA 147 (Washington case); In 
re Crook, 219 Fed. 979 (Washington 
case); Miller v. Mahoney, 16 KyL 
400; Mahan v. Scruggs, 29 Mo. 282; 
Parketon v. Pugsley, 142 Mo. A. 537, 
121 SW 789; Lemagie v. Acme Stamp 
Works, 98 Wash. 34, 167 P 60 [overr 
Creditors’ Collection Assoc. v. Bis- 
bee, 80 Wash. 358, 141 P 886]. 

[a] Merchandise in lieu of ani- 
mals.—Under Remington & B. Code 
(Wash.) § 568, providing that a 
householder is entitled, in lieu of ex- 
empt animals, to select other prop- 
erty not exceeding two hundred and 
fifty dollars in value, he is not lim- 
ited to the selection of other animate 
property, but may select merchan- 
dise from his stock in trade to the 
amount stated. Hills v. Joseph, 229 
Fed. 865, 144 CCA 147. 

1. Wyckoff v. Wyllis, 8 Mich. 48. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 142-143] 


the statute in order to claim the benefits of other 


exemptions in lieu thereof.2, And a debtor who owns _ 


only a portion of such articles may select such 
portion as exempt, and, in addition thereto, any. 
other property which, together with such portion, 
will not exceed the sum specified in the statute.® 
But he must own the property which he claims,’ 
and he must own it at the time it is so claimed.® 
And so where the debtor has fraudulently conveyed 
property, he cannot afterward make a selection of 
it in. eu of property specifically exempt and claim 
it to be exempt under statute,® even though the 
conveyance cannot be held as fraudulent as against 
property at that time exempt.? Statutes giving a 
debtor a right to select ‘‘other property’’ in lieu 
of property specifically exempted have been held 
to exempt money,® and the right to the money ex- 
emption under an ‘‘other property’’ statute is not 
curtailed by a statute in the same jurisdiction pro- 
viding in express terms for a money exemption in 
a particular case,® but the right is sometimes re- 
stricted by express provision of the statute? A 
debtor entitled to a money exemption out of a fund 
in the hands of his assignee for the benefit of cred- 
itors is restricted to money which he owned or in 
which he had an interest at the time of the assign- 
ment, or at the farthest, to the proceeds for which 
the property was sold. The claim cannot be extended 
to money made by the assignee’s care, management, 
and use of the assigned property.11 The debtor may 
claim his exemption out of the rents and profits 
of a life estate appraised at less than the statutory 
amount,/? 

Property in lieu of provisions and provender. 
Statutes in some jurisdictions exempt other personal 


[a] Ilustration—In Michigan a 
debtor engaged in a business which 
would entitle him to claim a team as 
exempt may select instead of it other 
property to the value of two hundred 


cel of 


EXEMPTIONS 


fendant shall have one hundred dol- 
jars in morey, and that this section 
shall only apply where a single par- 
‘and or a single article of 
personal property is levied on. 


[25C.J3.] 85 


property in lieu of provisions and provender not 
on hand.‘ Under these statutes it is held that a 
debtor is restricted to an exemption in personal 
property in lis possession and not seized.1* He 
is not entitled to an exemption in personal property 
which has been seized on execution,'® unless he has 
no other personal property which can be claimed.*® 
Under this rule in order to defeat a claim of ex- 
emption in leu of necessary provisions for the 
debtor and his family, that the debtor shall have in 
his possession such property which he can use in 
order to obtain the necessary provisions.‘7 It is 
not enough to show that he has recovered a judg- 
ment for money of an amount sufficient for such 
purpose.18 Improvements erected by a debtor on 
the land of his wife are not personal property which 
may be set apart by the debtor as exempt in lieu 
of provisions and provender not on hand.'® 

[§ 143] (19. Property Necessary to Enjoyment 
of Exempt Property. It has been held that property 
essential to the beneficial enjoyment of property 
specifically exempted is also exempt.?® A statute 
exempting ‘‘beasts of the plow’’ does not exempt 
a wagon or harness.2!~ And where a statutory or 
constitutional provision is so far specific as to in- 
clude the draft animal and wagon, an omission of 
the harness is a sufficient indication of the legisla- 
tive intent to preclude its exemption by judicial 
construction.22. But on the other hand there is 
authority for holding a rope,”* a saddle and bridle,?4 
a harness,2> and even a wagon and harness ?® ex- 
empt as necessary to the enjoyment of an exempt 
horse. Where the exemption of a horse is held to 
earry with it by implication the exemption of other 
articles necessary to its enjoyment, it is sufficient 
915, 19 KyL 1087. 

19. Lawson y. S. T. Barlow Co., 
51 SW 314, 21 KyL 308. 


20. ®Krebs v. Nicholson, 118 Iowa 


Fow-|134, 91 NW_ 923, 96 AmSR_ 370; 


and fifty dollars necessary to enable 
him to carry en the same business, 
although without a team he would he 
obliged to change entirely the mode 
of conducting his business. Wyckoff 
vy. Wyllis, 8 Mich. 48. 


2. State v. Beamer, 73 Mo. 37; 
State v. Farmer, 21 Mo. 160. 
3. Mahan v. Scruggs, 29 Mo. 282. 
4. State v. Freeman, 173 Mo. A. 
294, 158 SW 726. 
_5. State v. Freeman, 173 Mo. A. 
294, 158 SW 726. 
6. State v. Freeman, 173 Mo. A. 
294, 158 SW 726. 
7. State v. Freeman, 173 Mo. A. 
294, 158 SW 726. 
8. In re Swanson, 213 Fed. 353 


(also a Washington case put decided 
before the exemption statute had 
peen construed by the supreme court 
of Washington and holding contra to 
the later UE Lo aa ea eee 
roperty”’ might include mon ‘ 
pear a State, 99 Md. 594, 58 A 
444. Contra Creditors’ Collection 
Assoc. v. Bisbee, 80 Wash. 358, 141 
P 886 [overr Lemagie v. Acme Stamp 
Works, 98 Wash. 34, 167 P 60]. 

9. Fowler v. State, $9 Md, 594, 58 
A 444 [dist State v. Boulden, 57 Md. 


en- 
not- 
iths Acts (1861) ¢ 7 
withstanding © ¢ $10) Bro: 
defendant, 
cannot be divided 


at one hundred dollars without loss, 
then the whole shall be sold and de- 


ler v. State, 99 Md. 594, 58 A 444. 

10. See statutory provisions, 

[a] Money due as wages.—Under 
Remington & B. Code (Wash.) § 703, 
as amended by L. (1907) p 477, de- 
claring that no money due as wages 
shall be exempt from garnishment 
in lieu of other property, debtor can- 
not be allowed exemption out of 
money due as wages in lieu of live 
stock specifically exempted to head 
of family by § 563 subd 4. In re 
French, 250 Fed. 644. 

11. Bausman’s App., 90 Pa. 178. 

[a] Tiustration.—Rent which the 
assignees receive after an assign- 
ment, not on a term existing at the 
time of the assignment but on a 
letting afterward, cannot be allowed 
to a debtor who has reserved his 
three-hundred-dollar exemption in 
the assignment. Bausman’s App., 90 


Pa. 178. i 

12, Buchi v. Pund, 9 Pa. Dist. 446, 
24 Pa, Co. 335; Sener v. Scherff, 10 
Pa, -Co. ‘529. mk 

13. See statutory provisions. 

14. _Turner-Looker Co. v. Garvey, 


43 SW 202, 19 KyL 1205. 


[a] A crop of tobacco is not “in- 
come earned by labor,’ within St: 
§ 1697, relating to exemptions, and 


isnot exempt from coercive sale for 
debt, except when debtor has no 
provender on hand suitable for the 
maintenance of his live stock, in 
which case the tobacco is exempt in 


lieu of such provender. People’s 
Bank v. Cocanaugher, 183 Ky. 73, 208 
SW 322. 

15. Turner-Looker Co. v. Garvey, 
43 SW 202, 19 KyL 1205. 

16. Turner-Looker (0. v. Garvey, 
3 SW 202, 19 Ky ; 
; 17. Braswell v. Rehkoff, 42 SW 
916. 19 Kyl 1037. 

18. Braswell v. Rehkoff, 42 SW 


'Fhompson vy. Peterson, 122 Minn. 228, 
142 NW 307; Dearborn v. Phillips, 
21 Tex. 449; Cobbs v. Coleman, 14 
Tex. 594; Nelson v. Gurney, Man. t. 
Wood 178. 

[a] For example, where a piano 
is exempt, a plush cover and piano 
stool necessary to this implement are 
also exempt. Thompson v. Peterson, 
122 Minn. 228, 142 NW 307. 

Property necessary for the prose- 
cution of trade see supra $ 83. 

21. Somers v. Emerson, 58 N. H. 
48; Carty v. Drew, 46 Vt. 346. 

22. Green v. Traylor, 142 La. 492, 


T7 Ss 127; Somers v. Emerson, 58 
N. H. 48. 
[a] For example.—(1) A consti- 


tutional provision expressly exempt- 
ing draft animals and wagons but 
omitting harness has been held not 
to exempt the harness, even though 
the harness is actually used in con- 
nection with animals and wagons 
that are exempt. Green’ v. Traylor, 
149 Wa (492,077 S 12%. (2) Acstatu- 
tory provision exempting a horse re- 
quired for farming or teaming pur- 
poses, or other actual use, does not 
include a vehicle and harness. Som- 
ers v. Emerson, 58 N. H. 48. 

Vehicles and harness exempt un- 
der express statutory provision see 
supra § 92. 

23. Dearborn v. Phillips, 21 Tex. 
449. 

24. Cobbs v. Coleman, 14 Tex. 594. 


25. Nelson v. Gurney, Man. t. 
Wood 173. 
96. Krebs v. Nicholson, 118 Iowa 


134, 91 NW 923, 96 AmSR 370. 

[a] Tlustration.—A road cart and 
harness appurtenant to a stallion and 
used to convey defendant from place 
to place as he was using the stallion 
for stud service comes within Code 
§ 4008, exempting to a laborer a team 
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if they are reasonably necessary and convenient. It 
is not required that they should be indispensable.’ 
Food necessary for exempt stock is not exempt on 
that ground, in the absence of a statute expressly 
exempting’ it.7® ; 

[§ 144] B. Title or Right to Support Claim—l. 
In General. As a general rule title or ownership 
of the property claimed as exempt must rest in the 
person claiming the exemption,?® although there are 
statutes which permit the claim to be made by one 
who is merely in the possession of the property,°*° 
and a statute has been so construed where it merely 
exempted certain articles, without expressly re- 
quiring title.** Further possession is prima facie 
evidence of title sufficient to entitle the one in 
possession to his exemption.2? Ownership as_ be- 
tween the head of a family and other members of 
the same family becomes immaterial in the case of 
household furniture specifically exempt.** A pur- 
chaser who, under the terms of sale from the vendor, 
does not acquire title to the property until the 
purchase price has been paid has still such an in-' 
terest in it as will support his claim of exemption 
against any creditor other than the vendor of the 
property.** It is not necessary that the claimant 
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should be in actual possession of the property to 
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which he claims exemption.*® Possession through an 
agent is sufficient.?¢ : 

Mortgage. The fact that exempt property has 
been mortgaged will not prevent the debtor from 
asserting his right of exemption as against the levy- 
ing officer,?7 or as against persons other than the 
mortgagee.°8 But where the property is in the pos- 
session of the mortgagee, the mortgagor cannot as- 
sert that it is exempt.®° 

Sale. here the owner of property sells it to 
another, he loses his right to exemption in .it,*? 
unless the contract of sale has been rescinded and 
the debtor has regained possession.4: An intention 
to sell or exchange property, or negotiations there- 
for, or even a contract to sell or exchange, does not 
prevent a debtor from claiming the property as ex- 
empt, if there is in fact no consummated sale or 
exchange.*? 

Time of ownership or possession. The require- 
ment that the claimant shall be the owner of the 
property or in possession relates to the date of the 
seizure.*3 If the claimant is in possession at the 
date of the seizure, the fact that he is later not in 
possession becomes immaterial.44 

Estoppel. A creditor who attaches a debtor’s 
goods to recover their price is thereby estopped to 


with the wagon or other vehicle and 
the harness or other tackle by the 
use of which he habitually earns his 
living. Krebs v. Nicholson, 118 Iowa 
134, 91 NW 923. 

27. In re Bowman 83 Cal. 153, 23 
P 375. 

[a] Wagon sheet and lines.—Un- 
der a statute exempting to a team- 
ster two horses with their harness, 
a teamster may hold as exempt a 
wagon sheet and a pair of six-horse 
lines, as the evidence showed that 
the six-horse lines “were useful and 
convenient to use with two horses.” 
In re Bowman, 83 Cal. 1538, 23 P 
375. 
' Necessity of use a prerequisite to 
exemption of work animals see supra 


§ 94. 

28. Rue v. Alter, 5 Den. (N, Y.) 
PL: 

{a] MDlustration.—Where a statute 
exempts “fone cow and two swine and 
the necessary food for them,” and 
another statute, “in addition to the 


articles now exempt,’ exempts a 
team, but says nothing about food 
therefor, necessary food for an ex- 
empt team is not exempt. Rue v. 
Alter, 5 Den. (N. Y.) 119. 

Exemption of food for exempt ani- 
mals see supra § 73. 

29. Fla.—Hinson y. Booth, 39 Fla. 
333, 22 S 687. 


Ill—Cassell vy. Williams, 12 Ill. 
387; Bohn v. Weeks, 50 Ill. A. 236. 
Ind.—Holman y. Martin, 12 Ind. 


bdo. 

ae ane v. State, 73 Md. 398, 21 
AWS 1; 

Mo.—State vy. Springate, 51 Mo, A. 
619; Stotesbury v. Kirtland, 35 Mo. 
A, 148. 

Mont.—Tetrault v. Ingraham, 54 
Mont. 524, 171 P 1148, 1149 [eit Cyc]. 

N. Y.—Plumiera y. Bricka, 79 Misc. 
468, 140 NYS 171. 

Pa.—Gilleland v. Rhoads, 34 Pa. 
187; Larkin vy. McAnnally, 5 Phila. 
Lite 


ge Byrd v. Curlin, 1 Humphry. 

Vt.—Edcson y. Trask, 22 Vt. 18. 

Presumptions as to ownership or 
right to possession see infra § 307. 

“There can never be in one the 
right to an exemption of property 
that belongs to another.’ Hinson vy, 
Booth, 39 Fla. 333, 349, 22 S 687. 

[a] Crops.—Right to exemption 
in crops is in the one who grows 
them, whether he is the owner of the 
land or a tenant. Rynella Mill, etc., 


|merating different articles, 


Co. v. Segura, 128 La. 643,.55 S 25 
Hinton vy, Roane, 124 La. 927, 50 S 
798, 184 AmSR 526; Dejean v. Lee, 
124 La. 239, 50 S 25. 

30. Mozley v. Fontana, 124 Ga. 
376, 52 SE 443. 

“It is not essential that the head 
of a family should have the legal 
title to property in order to apply 
for a homestead or exemption. ‘No 
present interest or estate in land be- 
yond that implied in the fact of pos- 
session is requisite to sustain the 
claim of exemption as against a debt 
or lien inferior to the exemption 
right.’ Whitehead v. Mundy, 91 Ga. 
198, 17 SH 287; Pendleton vy. Hooper, 
87 Ga. 108, 18 SH 3138, 27 AmSR 227.” 
Mozley v. Fontana, 124 Ga. 376, 377, 
52 SE 448. 

Claim by tenant see supra § 26. 

31. Steen v. Hamblet, 66 Miss. 112, 
beSrb2 45 

[a] MTllustration.—Under a statute 
declaring: “The following property 
shall be exempt from seizure under 
execution or attachment,” and enu- 
i without 
saying anything as to the title of the 
debtor, it was not necessary for the 
debtor, to entitle him to claim such 
articles as exempt, to show that he 
had title thereto. “Certain things are 
exempt from seizure under execution. 
-. . It matters not by what tenure 
the articles are held by the defend- 
ant, they cannot be taken from him. 
His right may be merely possessory, 
and the allowance of exemption may 
enure to the benefit of some one else, 
who may wrest the property from 
him; but they are exempt because 
the statute so provides, and it does 
not make exemption depend on the 
title of the defendant.” Steen v. 
Hamblet, 66 Miss. 112, 116, 5°S 524. 


32. Hoyt v. Van Alstyne, 15. Barb. 
(N. Y.) 568. 3 F 
{a] MTlustration.—In an action of 


trespass against an officer for taking 
exempt property, it is prima facie 
sufficient on the question of title for 
plaintiff to show that when the prop- 
erty was taken he was in possession 
claiming title, for no one but the 
true owner or one who connects him- 
self with the true owner can impeach 
his title. Hoyt v. Van Alstyne, 15 
Barb, (N. Y.) 568. 

88. Harrison v. Forster, 94 Kan. 
284, 146 P 355. 

[a] Reason for rule—“A home 
which creditors could strip of the 
things essential to home maintenance 


would be a poor privilege, and con--> 
sequently a minimum amount of 
property essential to a family exist- 
ence was exempted from seizure and 
sale for the payment of debts. It is 
a matter of common knowledge that 
the family library will quite cer- 
tainly be made up of books con- 
tributed by both husband and wife.’ 
The same is true with respect to 
musical instruments and household 
furniture, implements, and utensils, 
and is likely to be true with respect 
to all property specified in the fifth, 
sixth, and seventh subdivisions of 
the statute. If family property not 
belonging to the person occupying 
the position of head of the family 
could be seized and sold the means 
of keeping the family intact would 
be destroyed and the purpose of the 
legislature in creating the exemption 
would be defeated.” Harrison  v. 
Foster, 94 Kan. 284, 286, 146 P 355. 


34. Stein v. Staats, 74 W. Va. 357, 
81 SE 1132. 
35. Garner vy. Freeman, 118 La. 


184, 42 S 767, 118 AmSR 361. ; 

[a] Incarceration of claimant 

does not deprive him of his right 

to exemption. Garner vy. Freeman, 

118 La, 184, 42 S 767, 118 AmSR 
Freeman, 


361. 

36. Garner y. 1S eas 
184, 42 S 767, 118 AmSR 361, 

387. McMartin v. Hurlburt, 2 Ont. 
A. 146. 

38. Patten v. Smith, 4 Conn. 450, 
10 AmD 166; Murphy vy. Mulconnery, 
183 Tll. A. 500; Collett v. Jones, 2 B. 
Mon. (Ky.) 19, 86 AmD 586; Emer- 
ae v. Bacon, 58 Mich. 526, 25 NW 

[a] Absolute bill of sale as se- 
curity.—And a person who has given 
an absolute bill of sale of property 
merely as security for the payment 
of a debt may claim the property as 
exempt as against other creditors, 
for the bill of sale is in effect a 
mortgage only. Emerson vy. Bacon, 
58 Mich. 526, 25 NW 503. 

39. Hisenberg v. Burchinell, 10 
Colo. Ay. 457, 452 Bee, 


40. See infra § 
Boesker vy. Pickett, a Ind. 554; 


41. 
Duvall v. Rollins, 68 N. 220. 


42, Kriesel v. Eddy, 37 Nebr. 63, 
55 NW. 224; Duvall v. Rollins, 68 
NGCon220. 


43. Garner vy. Freeman, 118 La. 
184, 42 S 767, 118 AmSR 361. 
Garner v. Freeman, 118 la. 


For later cases, developments and changes in the law see cumulative Annotations, 


44, 
184, 42 S 767, 118 AmSR 361. 


same title, page and note number. 
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allege or prove, as a bar to the debtor’s claim to 
exemption, that the goods levied on were consigned 
by him to defendant for sale, and are therefore not 
But the officer who 
levies upon the property as the property of the 
debtor is not thereby estopped to deny the debtor’s 
title in an action by the debtor against him for 
disregarding a claim of exemption and selling the 


the property of the debtor.*® 


property.*® 
[§ 145] 2. Joint Ownership. 


45. Kolsky v. Loveman, la. 

_ 48, 12 § 720. ee 
Wim Cassell v. Williams, 12 Ill. 
oat Cal.—Servanti y. Lusk, 43 Cal. 
Ill.—Heckle v. Grewe, 125 Ill. 58, 


17 NE 437, 8 AmSR 332 [aff 26 Ill. 
Ag ooo Vs 

Iowa.—Sterman y. Hann, 160 Iowa 
256, 141 NW 934, 46 LRANS 287. 
fw Y.—Radcliff v. Wood, 25 Barb. 
aoe Reed y. Hollibaugh, 3 Pa. Co. 
Ss. C.—Moyer vy. Drummond, 32 S. C. 
165, 10 SE 952, 17 AmSR 850, 7 LRA 


747. 

Tenn.—Rutledge v. Rutledge, 8 
Baxt; 33. 

Tex.—Rogers yv. Fuller, (Civ. A.) 
142 SW 68. 

Wash.—Dennis v. Kass, 11 Wash. 


358, 39 P 656, 48 AmSR 880. 


Wis.—Newton v. Howe, 29 Wis. 
531, 9 AmR 616. 

[a] Application.—Under the act 
of April 9, 1849, providing that 


“property to the value of three hun- 
dred dollars shall be exempt from 
levy and sale on execution or by dis- 
tress for rent,’ a tenant in common 
is entitled to his exemption out of 
the fund raised by a sale of the 
real estate in proceedings in parti- 
tion, notwithstanding the funds out 
of which he claims his exemption 
were’ not raised by sale on execution. 
Reed v. Hollibaugh, 2 Pa. Co. 20. 

48. Sterman v. Hann, 160 lowa 
356, 141 NW 934, 46 LRANS 287; 
Radcliff v. Wood, 25 Barb. (N. Y.) 
52; Rutledge v. Rutledge, 8° Baxt. 
(Tenn.) 33. 

[a] Mlustration.— (1) Where a 
debtor owned a joint interest In a 
safe, kept by him for use in his 
pusiness as a physician and surgeon, 
the owner of the other interest al- 
lowing him possession, he could 
claim the safe as property exempt 
from execution, even though his title 
was not in severalty. Sterman v. 
Hann, 160 Towa 356, 141 NW 934, 
46 LRANS 287. (2) A debtor who 
is only part owner of a team can 
claim his interest as exempt under 
a statute exempting a team “owned 
by a householder. Radcliff v. Wood, 
95 Barb. (N. Y.) 52. 

49. Ex p. Robinson, 20 F. Cas. No. 
11,933, 7 Biss. 125 (under Wisconsin 
statute); Wright v. Pratt, 31 Wis. 
99. 

nton v. French, 83 Cal. 194, 
Be v. Hampton, 160 
4 A 471; Swarm Vv. Hana- 
walt, 25 Pa. Co. 400. 

[a] Rule applied.—Property owned 
jointly by the judgment debtor and 
his wife cannot be claimed as wholly 
exempt from _ seizure, under execu- 
tion against them jointly, upon the 
ground that the husband is a peddler 
of bread, habitually earning his liv- 
ing by the use of the property; and 
he cannot recover the interest of the 
wife in such property which has been 
sold under execution. The husband 
cannot claim any exemption on ac- 

count of the separate property of his 


: A tenant in com- 
mon is generally allowed to claim an exemption in 
his undivided interest in a chattel.47 
weight of authority it makes no difference in the 
application of this rule that the property is of such 
a nature as to. be incapable of division in kind,*% 
although there is contrary authority.4® Joint prop- 


1280, 31 AmR 238. 
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emption,®! 


Continues. 


And by the 


wife. Stanton v. French, 83 Cal. 194, 
23 P 355. 
51. Hawley v. Hampton, 160 Pa. 


18, 28 A 471; Spade v. Bruner, 72 Pa. 
57; Bonsall vy. Comly, 44 Pa. 442. 

52. Allowance from partnership 
property in bankruptcy see Bank- 
ruptcy § 624. 

Exemptions of partners on assign- 
ment for benefit of creditors see As- 
eee for Benefit of Creditors 

53. U. S.—In re Turnock, 230 Fed. 
985, 145 CCA 179; In re Bundy,, 218 
Fed. 711, 712 [quot Cyc]; In re Vick- 
erman, 199 Fed. 589 (rule in South 
Dakota); Jennings v. Stannus, 191 
Fed. 347, 112 CCA 91; In re Scheier, 
188 Fed. 744, 746 [cit’ Cyc]; Short 
v. McGruder, 22 Fed. 46; In re Blod- 
gett, 3 F. Cas. No. 1,555; In re Booth- 
royd, 3 F. Cas, No. 1,652; In re Hafer, 
11 F. Cas. No. 5,896; In re Melvin, 
16 F._Cas. No. 9,406; In re Price, 19 
F. Cas. No. 11,410; In re Stewart, 
23 F. Cas. No. 13,420; In re Tonne, 
24 EF. Cas. No. 14,095; In re Croft, 
6 F. Cas. No. 3,404, 8 Biss. 188; In 
re Hughes, 12 F. Cas. No. 6,842, 8 
Biss. 107; In re Smith, 22 F. Cas. 
No. 12,979, 2 Hughes 307; In re Cor- 
peek 6) BE. .Cas.. Nos 43,220,¢ Ss-Sawyt 
206. 

Ala.—Aiken vy. Steiner, 98 Ala. 355, 
13 S 510, 39 AmSR 58; Schlapback 
v. Long, 90 Ala, 525, 8 S 113; Levy 
v. Williams, 79 Ala. 171; ,Terrell. -v: 
Hurst, 76 Ala. 588; Giovanni v. Mont- 
gomery First Nat. Bank, 55 Ala. 305, 
58 AmR 723 [Loverr Giovanni v. Mont- 
gomery First Nat. Bank, 51 Ala. 176; 
Dunklin v. Kimball, 50 Ala.' 251; 
Howard v. Jones, 50 Ala. 67]. 

Cal.—Cowan v. Creditors, 77 Cal. 
403, 19 P 755, 11 AmSR 294; Kings- 
ley vy. Kingsley, 39 Cal. 665. 

Colo.—McCrimmon vy. Linton, 4 
Colo, A. 420, 36 P 300. 

Fla.—State v. Bowden, 18 Fla. 17. 

Tll.—Trowbridge v. Cross, 117 Ill. 
109, 7 NE 347; Wills v. Downs, 38 
Ill. A. 269; Fingerhuth v. Lachmann, 
387 Ill. A. 489. 

Ind.—Goudy v. Werbe, 117 Ind. 154, 
19 NE 764, 3 LRA 114; Ex p. Hop- 
kins, 104 Ind. 157, 2 NE 587; State 
vy. Emmons, 99 Ind. 452; Smith v. 
Harris, 76 Ind. 104; Love v. Blair, 
72 Ind. 281; Sharpe v. Baker, 51 Ind. 
A. 547, 96 NE 627, 99 NH 44; State 
v. Day, 3 Ind. A. 155, 29 NE 436. 

Ind. T.—Hart v. Hiatt, 2 Ind. Terr. 
245, 48 SW 1038. 

Towa.—Jensen v. 
780. 

Kan.—McFarland v. Bate, 45 Kan. 
1, 25 P 238, 10 LRA 521; Dodd v. 
Hills, 21 Kan. 707; Guptil v. McFee, 
9 Kan. 30. 

Ky.—Green v. Taylor, 98 Ky. 330, 
32 SW 945, 17 Kyl 897, 56 AmSR 


5. 
i ae vy. Heffner, 30 La. Ann. 


Wiersma, 170 NW 


Me.—Thurlow v. Warren, 
164, 19 A 158, 17 AmSR 472. 
Mass.—Pond v. Kimball, 101 Mass, 
5. 
Sri hee munccer v. Hartley, 35 
Minn. 340, 29 NW 156; Baker v. Shee- 
han, 29 Minn. 235, 12 NW 704. 
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erty, however, cannot be set aside as exempt as 
against a joint debt,°° but where a joint execution 
is issued against two defendants, and levied upon 
the property of one of them, he may claim his ex- 


[§ 146] 3. Partnership Property °*—a. Claim by 
Partner against Firm Debt—(1) While Partnership 
Conti According to the weight of authority, 
individual partners cannot claim exemptions in the 
partnership property as against a partnership debt.>* 
However, in some jurisdictions a contrary view pre- 
vails and a single member with the consent of the 
others or all of the members of the firm as indivi- 
duals have been permitted to claim their exemptions 
out of the partnership property as against an ex- 
ecution for a partnership debt levied before there 


Miss.—Robertshaw v. Hanway, 52 
Miss. 713. 
Mo.—Julian vy. Wrightsman, 73 Mo. 


, 569; State v. Spencer, 64 Mo. 355, 27 
AmR 244; 


State v. Pruitt, 65 Mo. 
A. aon! Weinrich y. Koelling, 21 Mo. 

‘Nebr.—Lynch y. Englehardt-Win- 
ning-Davidson Mercantile Co., 1 Nebr. 
Waite, 59 Nebr. 319, 80 NW 907; 
Wise v. Frey, 7 Nebr. 134, 29 AmR 
be eee v. Williams, 12 Nev. 

] H.—Bateman vy. Edgerly, 69 
Peaselee vy. Sanborn, 68 N. H. 262, 
44 A 384. 

N. M.—In re Spitz, 8 N. M. 622, 
45. P 1122, 34 LRA 604. 

138, 44 NE 1092, 60 AmSR 677; Gay- 
lord v. Imhoff, 26 Oh. St. 317, 20 AmR 

Pa.—Bonsall vy. Comly, 44 Pa. 
Hubbard v. Evarts, 12. Pa. Co. 132; 

S:; C.—LEx p. Karish, 32S. C. 437, 
11 SE 298, 17 AmSR 865. 

381; Spiro v. Paxton, 3 Lea 75, 31 
AmR 630. 

McGraw, 3 
Wests T, 344, 17 P 883. 

a 
have formed a partnership as butch- 
ers cannot, as against a levy for a 
or stock in trade, which belong, not 
to them individually, but to the firm. 
necessary tools for carrying on his 
trade or business, and stock in trade 
son residing in this state, and being 
the head of a family.” Guptil v. Mc- 

[b] In Wiseconsin.—(1) Wisconsin 
eases are generally among _ those 
a partner is entitled to his exemp- 
tion out of the firm property, if his 
man, 202 Fed. 812; O’Gorman v. 
Fink, 57 Wis. 649, 15, NW 771, 46 
570, 20 AmR 60; Gilman vy. Williams, 
7 Wis. 329, 76 AmD 219. (2) But in 
had no exemption in firm property 
as such. He was merely permitted 
hundred dollars exempticn. The right 
to make such severance was. the 
Under the Uniform Partnership Law 
passed in 1915, the right to sever his 
has been taken away so that at pres- 
ent in Wisconsin a partner has no 
In re Safady, 228 Fed. 538. 

[ec] In Arkansas (1) the individ- 
lect exemptions out of the partner- 
ship assets. In re Handlin, 11,F. Cas. 
kansas Milling Co., 65 Ark. 40, 45 SW 
51, 67 AmSR 895; Richare€son v. Ad- 


A 
(Unoff.) 528, 96 NW 524; Miller v. 
380; Till’’s Case, 3 Nebr. 261. 
N. 
N. H. 244, 45, A 95, 76 AmSR 162; 
Oh.—Aultman vy. Wilson, 55 Oh. St. 
762. 
442; 
Clegg v. Houston, 1 Phila. 352. 
Tenn.—Gill v. Lattimore, 9 Lea 
Wash.—Charleston v. 
Illustration. — Persons who 
firm debt, claim as exempt their tools 
The statute in effect exempts the 
to a certain amount, to “every per- 
Fee, 9 Kan. 30. 
cited in support of the doctrine that 
copartners consent. In re Zimmer- 
AmR 58; Russell v, Lennon, .39 Wis. 
Wisconsin prior to 1915 a partner 
to sever his interest and claim two 
foundation of the exemption right. 
interest for purposes of exemption 
exemption in a partnership property. 
uals constituting a firm may not se- 
Novw.6,00:8, 8) Dill. 290; Porch ay. Ars 
ler, 46 Ark. 43. (2) But such selec- 
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has been any division or severance of the property.®* 
The majority rule has been rested on various 
grounds: (1) That partnership property is subject 
to the payment of partnership debts before all other 
elaims;®5 (2) the impracticability°* or even in- 
equity °7 of allowing an exemption out of the prop- 
erty; (3) that, under the theory of the civil law 
that a partnership is an entity,°* a theory not gen- 
erally recognized by the common law,°* and that the 
partnership property does not belong to the indi- 
vidual partners, but to the firm, that is, to the legal 
entity ;°° (4) that the different exemption statutes 
contemplate only individuals and have no reference 
to partnerships.*! Under the minority rule the part- 
ner’s right to claim an exemption from firm property 
is not affected by the fact that he is indebted to the 
firm for money drawn out by him © or that he has 
individual property sufficient to make up the ex- 
emption.®* 

Consent of partners. Even under the minority 
rule one partner cannot without the consent of the 
others claim exemption from partnership assets leay- 
ing the partnership debts unpaid,®* although there 
is authority, however, to the contrary.°° A married 
woman incapable of contracting as a partner, if 
she acts as such, contributing to the capital of the 
firm and being dealt with by the partners as a co- 
partner, is a partner as to them, and may defeat 
tion may be made when the interests 319; Rosenbaum y. 
of the partners have been ascertained | 744, 36 NW 147. 
and segregated. Crawford v. Stern- 
berg, 220 Fed. 73; Swift v. Cox, 
(Ark.) 212 SW 88; Farmers’ Union 
Gin, etc., Co. v. Seitz, 93 Ark. 329, 


124 SW 780. 
-54. U. S.—In re Seabolt, 113 Fed. 


credits. 


such is 
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“A partnership is a distinct entity, 
having its own property, debts, and 
For the purposes for which 
it was created it is a person, and as 
‘ recognized by 
Rosenbaum v. Hayden, 22 Nebr. 744, 


\ [§ 146 
their claim to exemptions out of the firm property 
by withholding her consent. A partner who has 
given his consent may later withdraw it and thereby 
defeat his partner’s claim to exemption out of the 
firm property,°’ provided he withdraws his consent 
before an allotment of the exemption has been 
made.*8 Surviving partners cannot claim exemption 
without the consent of the administrator of a de- 
ceased partner.®® But the exemption may be set 
apart to a sufviving partner if he has the consent 
of the administrator of the deceased partner.’° The 
operation of the majority rule cannot be affected 
by the fact that the other partners do or do not 
consent to one of the firm having his exemption 
out of partnership property.”+ 
Individual property used by firm. Although an 
exemption is not allowed out of firm) property, the 
fact that partners use their individual property in 
the business of the firm does not make it partnership 
property, nor prevent them from claiming it as 
exempt from seizure by partnership creditors.” 
- The claim of a special creditor of a partner, in so 
far as it depends on the validity of the debtor’s 
claim to exemption out of the partnership property, 
will not prevail in these states where a partner has 
no exemption in the partnership property against 
partnership debts, over the claims of the general 
ereditors.7% ; 


Hayden, 22 Nebr.; cannot be inquired into in this col- 
lateral proceeding, nor does the ex- 
emption depend upon whether one 
partner has drawn out more than 
his share. This question can only 
be reached by proceedings in equity, 
upon an accounting and winding up 
of the concern.’ McCoy vy. Bren- 


the law.” 


766 [cit Burns v. Harris, 67 N. C.| 748, 36 NW 147 [cit Parsons Partn. | nan, supra. 

140]; In re Richardson, 20 F. Cas.|§ 3]. [a] For example.—Where Michi- 
Nos L776.) In re Rupp, zl. Cas. _“‘Une personne fictive et morale} gan partners were entitled to exemp- 
No. 12,141; In re Young, 30 F. Cas. | Séparée des associés.”” Smith v. Mc-| tions in the partnership assets, under 
No. 18,148. Micken, 3 La. Ann. 319, 322 [cit Trop-| Mich. Comp. L. (1897) § 10322, the 


Ga.—Blanchard v. Paschal, 68 Ga. 
32, 45 AmR 474. 
Mont.—Ferguson Speith, 13 


long Partn. § 68]. 
59. Jennings v. 
Vie 


Mont. 487, 34 P 1020, 40 AmSR .459.| chal, 68 Ga. 32, 
N. Y.—Stewart v. Brown, 37 _N. Y¥.| Dennis v. Kass, 
350, 98 AmD 578; Radcliff v. Wood, | 656, 48 AmSR 


25 Barb. 52. 

N. C.—Pennell v. Robinson, 164 
N. C. 257, 80 SE 417, AnnCas1915D 
Vie Davis Vv. Smith, 113) N.1C94; 18 
SE 53; Evans v. Bryan, 95 N. C. 174, 


60. 
65 Ark. 40, 45 SW 


347, 112 CCA 91; Blanchard v. Pas- 


an Wash. 353, 39 P 
Partnership [30 Cye 422]. 
Porch v. Arkansas Milling Co., 


State v. Bowden, 18 
v. Taylor, 98 Ky, 330, 32 SW 946, 17 


right of the partners to exemptions 
cannot be denied on the theory that 
one of the partners had drawn from 
the firm assets a larger share than 
he was entitled to, for the other part- 
ner was not objecting, and creditors 
could not urge such objections. In 
re Solomon, 254 Fed. 503. 

63. State v. Kenan, 94 N. C. 296. 

64. Farmer v. Head, 175 N. C. 273, 
96 SE 567, LRA1918D 883; Richard- 


Stannus, 191 Fed. 


34, 45 AmR 474; 


See generally 


51, 67 AmSR 895; 
Fla. 17; Green 


59 AmR 233; State v. Kenan, 94 N. C.|KyL 897, 56 AmSR 375; Cleg v.|son v. Redd, 118 N. C. 677, 24 SE 
296; Burns vy. Harris, 66 N. C. 509, 67 | Houston, 1 Phila. (Pa.) 352. e 420; Stout v. McNeill, 98 N. CG. 1, 3 
INeCe £40. ’ 61. U. S.—Jennings v. Stannus,|SE 915; State v. Kenan, 94 N. C. 

Tex.— St. Louis Type Fdy. v. Inter-/191 Fed. 347, 112 CCA 91. 296; Burns v. Harris, 66 N. C. 509, 
national Live-Stock Printing, etc., Kan.—Guptil vy. McFee, 9 Kan, 30.|67 N. C. 140. 
Co., 74efex. 651, 12 SW 842, 15 AmSR Mass.—Pond y. Kimball, 101 Mass. 65. McCoy v. Brennan, 61 Mich. 
*"la]_ In Michigan, under Comp. L.| Mo—State v. Spencer, 64 Mo. 355,| "66. Richardgon v Reda, 1 

- 9 . - ae 8 ° Cc ? . ’ = 5 « e 

(1897) § 10322, and before the enact-/27 AmR 244. y ert user onee ee i 
ment of the Uniform Partnership| Nebr.—Lynch y. Englehardt-Win-| 67. Stout v. McNeill, 98 N. C. 1, | 
Act, each ee yor entities Ly Goes Mercantile Co., 1 Nebr.|3 SE 915. 
exemptions out o e partnership as- noff.) 528, 96 NW 524, Ss ill- 
sets to the same extent and in the N. Ueki ee Edgerly, 69/3 ee fey y: ic Nets a ee 


same manner.as if he were carrying 
on business as an individual. In re 
Solomon, 254 Fed. 503; Coville v. 
Bentley, 76 Mich. 248, 42 NW 1116, 
15 AmSR 312; McCoy v. Brennan, 61 
Mich. 362, 28 NW 129, 1 AmSR 589; 
Chipman v. Kellogg, 60 Mich. 438, 27 
NW 592; Waite v. Mathews, 50 Mich. 
392, 15 NW 524; Skinner v, Shannon, 
44 Mich. 86, 6 NW 108, 88 AmR 232. 

55. Pond y. Kimball, 101 Mass. 
105; Gaylord v. Imhoff, 26 Oh. St. 
317, 20 AmR 762; Gazette Pub. Co. 
v. McMurtrie, 7 Pa. Super. 617; Story 
Eq. Jur. § 1253. : 

56. State v. Bowden, 18 Fla. 17; 
Pond vy. Kimball, 101 Mass. 105; State 
v. Spencer, 64 Mo. 355, 27 AmR 244. 

57. In re Handlin, 11 F. Cas. No. 
6,018, 3 Dill. 290. 


Oh.—Gaylord v. 
317, 20 AmR 762. 


31 AmR 630. 
[a] 
not a social entity, 


and be sued, and 


be impleaded 


cantile Co., 1 Nebr 
96 NW 524. 
62. 


N. H. 244, 45 A 95, 76 AmSR 162. 


Tenn.—Spiro vy. Paxton, 3 Lea 175, 


given in marriage, 
other social function essential to its 
being elevated to the dignity of be- 
coming the head of a family.” 
v. Englehardt-Winning-Davison Mer- 
 CUDOfL) 5 28, oes 


In re Solomon, 254 Fed. 503; 
McCoy v. Brennan, 61 Mich. 362, 367, 


69. Southern Commn. Co. y. Por- 
ter, 122 N. C. 692, 30°-SH 119; Rich- 
andsor v. Redd, 118 N. C. 677, 24 SE 


Imhoff, 26 Oh. St. 


R hae oA 70. In re Seabolt, 113 Fed. 766. 

A partnership is a legal but 71. Wills v. Downs, 38 Ill. A. 
: It can own prop- | 269. 

erty, it can buy and sell, it can sue| 72. Root _v. Gay, 64 Iowa 399, 20 
zs ae can plone: ae ed eo oe v. Bruner, 72 Pa. 
courts o e 6 id h 7 3 
land, but it can neither marry or be | 455. LN Na ae Rit re 
nor perform any [a] Dlustration. — Two persons 


were engaged in the livery business, 
but the property used in the busi- 
ness belonged to them individually, 
the only community of interest being 
in the profits. The property is not 
partnership property in such a sense 
as to prevent the owner from claim- 
ing it as exempt from execution. 


Lynch 


58. Stauffer v. Morgan, 39 lLa.|28 NW 129, 1 AmSR 589. 
Ann. 632, 636, ) S 98: White Ri Heft. “The partnership dealings and ad- aoe v. Gay, 64 Iowa 399, 20 NW 
ner, La, Ann. 4 Fab m justment between th : i 
238; Smith v. McMicken, 3 La. Ann. ! between the Varinetas andi caivere: 580°" Sea) Gib 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 147-149] 


—[§ 147] (2) After Dissolution. The doctrine 
that partners cannot claim exemptions out of the 
partnership assets is not affected by the mere fact 
that the firm has been dissolved.74 The reason for 
the rule ceases, however, and with it the rule itself, 
when partnership property loses its character as 
such, and is converted into the individual property 
of the partners, before a partnership creditor has 
acquired a lien thereon.7> And if the partnership 
property is divided by the partners in good faith, 
before a levy, so as to make it their individual prop- 
erty, each may claim his exemption.7® If one mem- 
ber of the partnership becomes the bona fide owner 
of the partnership property by sale from his co- 
partners, he may claim his exemption,” although the 
purchasing partner has not paid the consideration 
for the conveyance of the others’ shares to him,‘* 
and even though at the time of the sale it was ex- 
pected by the parties to it that the purchasing part- 
ner would thereafter avail himself of his exemption 
rights.79 The property in which that exemption is 
claimed must be of the kind allowed. by law,*° and 
property necessary to the carrying on of the busi- 
ness of the partnership may not be necessary to 
the carrying on of the individual partner’s trade.* 
Exemption will not be allowed, however, where part- 
nership is sold to one of the partners, or divided, 
after the levy of an execution, for the levy creates 
a lien which they cannot divest,’? and if the execu- 
tion is thereafter levied on the share allotted to 
one of the partners, such partner cannot claim his 
exemption therefrom.** But there is authority to 
the contrary.*¢ Where there is no transfer of the 
partnership property, but mere abandonment by 
one partner of his interest, an exemption will not 
be allowed out of partnership assets to the other 
partner.®* 

Insolvency or assignment for creditors. Where 
the partners make an assignment of the partnership 
property for the benefit of creditors, and then at- 

74, Wills v. Downs, 38 Ill. A. 269; 
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provisions of the statute to hold such 


[25C.J.] 89 
tempt to make a division of the assets among them- 
selves and to hold them in severalty as exempt 
against the claims of partnership creditors, their 
claims to exemption will not be allowed.8® It has 
been held, however, that the mere insolvency of the 
firm at the time of the conversion of partnership 
into individual property by a sale or division between 
the partners does not affect the right to claim an 
exemption,’* although in some jurisdictions a con- 
trary view prevails.®® 

[§ 148] b. Claim by Partner against Individual 
Debt. Some courts make no distinction between a 
claim of exemption out of partnership property 
when the debt is against the partnership property 
and when it is against an individual debt, and do not 
allow the exemption even as against an individual 
debt,®® unless the partner’s individual interest has. 
been ascertained and segregated.°° But other courts 
take the contrary view,®! and it has been held that 
unless it is expressly and distinctly alleged that the 
debt is a partnership debt, the exemption will be al- 
lowed.®2. The partner is entitled to his exemption in 
the partnership property as against an individual 
debt, even though the debt is due by him to his part- 
ner.°? And as against an individual debt a partner 
may have his exemption out of his share of the part- 
nership property after an action for the dissolution 
of the firm has been brought against him by his ¢o- 
partner.°t The taking charge of property by a re- 
ceiver for the purpose of winding up a copartnership 
estate is not a seizure or a threatened seizure for 
the payment of the individual debts of the copart- 
ners which justifies one of them in making a claim 
of exemption.®® 

[§ 149] c. Claim of Partnership. For the rea- 
son that the exemption laws contemplate only in- 
dividuals and have no reference to partnerships, 
the partnership or firm has no right to an exemption 
as against the enforcement of an execution against 
firm property for the satisfaction of a judgment 


89. Porch v. Arkansas Milling Co., 
65 Ark. 40, 45 SW 51, 67 AmSR 895; 


State v. Day, 3 Ind. A. 155, 29 NE |property exempt from _ execution. 
436; Till’s Case, 3 Nebr. 261. Such a purpose, where the purchase 
75. See cases infra notes 76-79.|is bona fide, is not the subject of 
76. Ala.—Aiken v. Steiner, 98 Ala,|averment or proof.” Mortley = v. 


355, 18 S 510, 39 AmSR 58. 
Cal.—Wells v. Ellis, 68 Cal. 248. 
Ind@.—Goudy v. Werbe, 117 Ind. 154, 

19 NE 764, 3 LRA 114. : 
Mich.—Worman v. Giddey, 30 Mich. 

151. 

Mo.—Weinrich v. Koelling, 21 Mo. 

A. 133. ; 
Tex.—Swearingen Vv. 65 


: : Wis 

ae S.—In re Bjornstad, on 

Cas. No. 1,453, 9 Biss. 13. 
Ala.—Aiken v. Steiner, 99 Ala. 355, 

13 S 510, 39 ae 58; Levy v. Wil- 
i s, 79 Ala. 171. 

pe rairnald Shoe Co. v. Olds, 178 

Ind. 526, 96 NE 592; Goudy v. Werbe, 

117 Ind. 154, 19 NE _764, 3 LRA 114. 
Kan.—Burton v. Baum, 32 Kan. 641, 


5) Ps 3. ° 

Mo.—State v. Thomas, 7 Mo. A. 
205. 

Oh.—Mortley v. 


St...401;, Long v: 


Bassett, 


Flanagan, 38 Oh. 
Hoban, : % Ag eet 
Reprint) 688, 4 CincLBu ; Louis 
‘ Stent sive Co, v. Lafkin, 12 Oh. Cir. 
Ct. 751, 6 Oh. Cir. Dec. 124. 

Tex.—Watson v. McKinnon, 73 Tex. 
210, 11 SW 197. : 

78. Voight v. Lafkin, 12 Oh. Cir. 
Ct. 751, 6 Oh. Cir. Dec. 124. 
Mortley v. Flanagan, 38 Oh. 
St. 401, 404. 

“A sale fairly and honestly made 
by one member of a firm, of his in- 
terest in the partnership property 
and effects of the other partner, will 
not be rendered invalid py the fact 
that it was expected such partner 
would thereafter avail himself of the 


Flanagan, supra. 


80. Prosser v. Hartley, 35 Minn. 
340, 29 NW 156. = 

81. Prosser v. Hartley, 35 Minn. 
340, 29 NW 156. 

[a] Tlustration.—The tools and 


the stock in trade of the partnership 
are not exempt to one of the part- 
ners after dissolution and his ac- 
quisition of an individual title, un- 
less it is shown that the tools and 
stock are kept by him for the purpose 
of carrying on his trade. Prosser v. 


Hartley, 35 Minn. 340,, 29, ~ NW 
156. 
82. Richardson v. Adler, 46 Ark. 


43: Goudy v. Werbe, 117 Ind. 154, 19 
NE 764, 3 LRA 114; State v. Day, 
3 Ind. A. 155, 29 NE 436; Wise v. 
Frey, 7 Nebr. 134, 29 AmR 380; Gay- 


lord v. Imhoff, 26 Oh. St. 317, 20 AmR 
762. 

83. State v. Day, 3 Ind. A. 155, 29 
NE 436. 


84. Blanchard v. Paschal, 68 Ga. 
32, 45 AmR 474. 
85. In re Abrams, 193 Fed. 271. 
86. Ex p. Hopkins, 104 Ind. 157, 
2 NE 587; Gill v. Lattimore, 9 Lea 
Tenn.) 381. 
: 87. Bates vy. Callender, 3 Dak. 256, 
16 NW 506; Goudy v. Werbe, 117 Ind. 
154, 19 NE 764, 3 LRA 114; Mortley 
vy. Flanagan, 38 Oh, St. 401. 
Aiken v. Steiner, 98 Ala. 355, 
39 AmSR 58; Farmer v. 
N. C. 278, 96 SE 567, LRA 
; Southern Commission Co. 
122. N, C, 692, 30 SE 


State v. Bowden, 18 Fla. 17; State v. 
U. S. Fidelity, ete, Co., 135 Mo. A. 
160, 115 SW 1081. 

°0. Farmers’ Union Gin, etc., Co. 
v. Seitz, 93 Ark. 329, 124 SW 780. 

91. Hart v. Hiatt, 2 Ind. T. 245, 
48 SW 1038; Southern Jellico Coal 
Co. v. Smith, 49 SW. 807, 20 KyL 
1594; Ix p. Karish, 32 S. C. 437, 11 
SE 298, 17 AmSR 865; Moyer v. 
Drummond, 32 S. C. 165, 10 SE 952, 
17 AmSR 850, 7 LRA 747; Dennis v. 


Kass, 11 Wash. 353, 39 P 656, 48 
AmSR 880. 
[a] Illustration.—A partner is en- 


titled to an exemption out of part- 
nership property as against an execu- 
tion on a judgment for an individual 
debt, where he has obtained posses- 
sion and control of the property 
pending a suit to dissolve the part- 
nership, there being no partnership 
debts, and his relation to the prop- 
erty being substantially that of a 
tenant in common. Dennis v. Kass, 
ag Wash. 353, 39 P 656, 48 AmSR 
80. 

92. Bright v.’Buhr, 11 Kyl 579. 

[a] Tlustration.— An, allegation 
that plaintiff obtained judgment 
against defendant’s partners is not 
an allegation debt, or that the judg- 
ment was rendered against them as 
partners; and there is no reason why 
each defendant may not claim prop- 
erty by statute. Bright v. Buhr, il 
KyL 579. 

93. Evans v. Bryan, 95 N. C. 174, 
59 AmSR 253. 

94. Dennis v. Kass, 11 Wash. 353, 

656, 48 AmSR 880. 

Weinrich y. Koelling, 21 Mo. 


90 [25C.J.] 
against the partnership.°* There are, however, ex- 
press statutory provisions in some states allowing a 
partnership to claim firm property as exempt,°” and 
in some jurisdictions a partnership claim to exemp- 
tion is allowed in the absence of express statutory 
provisions, 

[§ 150] ©. Amount °*°—l. In General. The ex- 
emption laws generally limit the value of the prop- 
erty which a debtor may claim as exempt to a cer- 
tain sum, or limit the number of particular articles 
which he may claim,! and his’ claim cannot exceed 
the statutory limit.2 Of course if the whole of the 
debtor’s personalty is not equal in value to the 
amount: allowed by law none of it can be levied 
upon. Where there is a question of determining 
the amount of exemption to which the debtor is 
entitled, the courts are ever ready to apply the rule 
that exemption statutes should be liberally con- 
strued, whether they are construing a single stat- 
utory provision or several provisions together,* but 
not to the extent of violating the obvious legislative 
intent. Where the property is separable, the debtor 
may select any part that may be detached, and 
which does not exceed in value the statutory 
amount.® 

Alternative exemption. Where the debtor is en- 
titled to claim specific articles in specific amounts 
in the alternative, he may take his exemption in 
both, but’ the aggregate of both must not exceed 
the maximum mentioned in the statute.7 


96. U. S—In re Vickerman, 199 
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16 NW 506; Noyes y. Belding, 5 S. D. 


“fgg 149-150 

Holding property by paying excess. When the 
statute limits the value of the property that may 
be claimed as exempt, a debtor cannot select in- 
divisible property exceeding such sum in value ® and 
hold it as exempt on paying the officer the ex- 


_ 1GeS8:° 


Provisions. If the statute does not set out the 
time for which the exempted provisions are to last, 
such an amount of provisions is contemplated as will 
be necessary until the next annual period for laying 
up provisions.1° Sometimes the statute states that 
the exemption is to-be in amount sufficient ‘‘for the 
current year.’’11 Such provision means from har- 
vest to harvest and not the calendar year.!* The, 
amount of provisions required to the next harvest 
is based on the size of the debtor’s family.t® 
‘‘Family,’’ as thus used, does not include strangers 
or boarders lodging with the family,'* but it may 
include the grown children of claimant who have 
no home elsewhere.1® A statute which exempts with- 
out qualification the ‘‘provisions on hand for family 
use’’ exempts all such provisions regardless of what 
other property the execution debtor may havye.1¢ 
But the term ‘‘necessary provisions’’ within the 
meaning of a statute so providing does not neces- 
sarily include all the provisions on hand, but only 
so much as a prudent man would ordinarily keep on 
hand for home consumption in a family of his size,17 
although the amount exempt is to be determined re- 
gardless of what other property the execution debtor 


[a] Mower and reaper. — The 


Fed, 589; In re Abrams, 193 Fed, 271; 
In re Novak, 150 Fed. 602; In re 
Lentz, 97 Fed. 486. 

La.—White yv. Heffner, 30 La. Ann. 
1280, 81 AmR 288. 
~ Me.—Thurlow v. Warren, 82 Me. 
164, 19 A 158, 17 AmSR 472. 
ee pini One v. Kimball, 101 Mass. 

5. 

Mich.—Rogers v. Raynor, 102 Mich. 
473, 60 NW 980 [restricting and expl 
Skinner vy. Shannon, 44 Mich. 86, 6 
NW 108, 38 AmR 232]; McCoy v. 
Brennan, 61 Mich. 362, 28 NW 129, 1 
AmSR 589. 

Mo.—State v. Spencer, 64 Mo. 355, 
27 AmR 24, 

Nebr.—Wise v. Frey, 7 Nebr. 134, 
29 AmR 3880. 

Pa.—Hawley v. Hampton, i60 Pa. 
13s 28 A 471; Bonsall v. Comly, 44 Pa. 
442. 


Wis.—McNair v. Rewey, 62 Wis. 
167, 22 NW 339; Madison First Nat. 
Bank v. Hackett, 61 Wis. 335, 21 NW 
280; Goll v. Hubbell, 61 Wis. 293, 20 
NW 674, 21 NW 288; Russell vy. Len- 
non, 39 Wis. 570, 20 AmR 60 [overr 
Gilman v. Williams, 7 Wis. 329, 76 
AmD 219]. 

Alta.—MacKinnon y. Beals, i0 
Alta, L. 503, [1917] 1 WestWkly 1328. 

[a]. Reasons for rule.-—(1) A part- 
nership cannot be a “head of a fam- 
ily” or a “single person not the head 
of a family” within the meaning 2f a 
statute which allows a certain 
amount of property selected as 
claimed as exempt by persons an- 
Swering to the above description. In 
re Lentz, 97 Fed. 486. (2) The pro- 
visions of the exemption ordinance 
are applicable only to an individual 
Ww may have a family and to the 
family. MacKinnon v. Beals, 10 Alta. 
L. 503, [1917] 1 WestWkly 1328. 

[b] MTlustration. — The provisions 
of the statute exempting a certain 
amount of tools and implements, 
stock and material, employed in 
trade or business, from attachment 
or execution, is intended to apply 
only to the case of a single and in- 
dividual debtor and not to a partner- 
shiv. Pond v. Kimball, 101 Mass. 


97. Bates v. Callender, 3 Dak. 256, 


For later cases, developments and changes in the law see cumulative Annotations, 


603, 59 NW 1069. 

98. Stewart v. Brown, 37 N./ Y. 
350, 983 AmD 578. 

99. Amount of life insurance ex- 
empt see supra § 125. 

Amount of wages exempt see supra 
§§ 108-112. 

In bankruptcy 
§ 625. 

1. See statutory provisions, 

2. Cook v. Scott, 6 Ill. 333; State 
v. Jungling, 116 Mo. 162, 22 Sw 688. 

3. Godman y. Smith, 17 Ind. 152; 
State v. Kurtzeborn, 2 Mo. A. 335. 

4 U.S.—In re Buelow, 98 Fed. 86. 

Ala.—Enzor vy. Hurt, 76 Ala. 595. 

Ill.—Good v. Fogg, 61 Ill. 449, 14 
AmR 71. 

Ind.—Pomeroy .y. Beach, 149 Ind. 
511, 49 NE 370; Citizens’ State Bank 
v. Happris, 149 Ind. 208, 48 NE 856. 

Kan.—Donmyer vy. Donmyer, 43 
Kan, 444, 23 P 627. j 

Mo.—State v. Farmer, 21 Mo. 160; 
Bove State Bank vy. Borgfeld, 93 Mo. 

Nebr.—Jchnson y. Bartek, 56 Nebr. 
422, 76 NW 878; Williams v. Golden, 
10 Nebr. 432, 6 NW 766. 
wae C.—Campbell v. White, 95 N. CG. 

N. D.—Woods v. Teeson, 31 N. D. 
610, 154 NW 797. 

Pa.—McFarland y. Short, 1 Chest. 
Co. 410. 

5. Brown vy. Hoffmeister, 71 Mo. 


see Bankruptcy 


Aq1, 
[a] Illustration. — The statute 
(Rev. St. [1879] § 23438; Rey. St. 


[1889] § 4903), after exempting in 
different clauses various specific ar- 
ticles, limiting some to a specified 
value, then declares that all lawyers, 
physicians, ete., shall have the privi- 
lege of selecting “such books as shall 
be necessary to their profession, in 
the place of other property herein 
allowed, at their option.” This does 
not exempt a lawyer’s library regard- 
less of value, but only so much of it 
as he may select within the limit of 
value fixed by the other clauses of 
the section for the property in lieu 
of which the books may be selected. 
rome v. Hoffmeister, 71 Mo. 

6. Ramsey v. Barnabee, 88 Ill. 135. 


debtor may select from a mower and 
its reaper attachment the mower 
alone, where the attachment and the 
mower are separable and his selec- 
tion does not exceed the statutory 
requirement. Ramsey v. Barnabee, 
88 Ill. 135. 

7. Byous v. Mount, 89 Tenn. 361, 
17 SW 1087. \ 

[a] MDlustration.—Where the ex- 
emption statute provides that the 
debtor may have twelve hundred 
pounds of pork or nine hundred pounds 
of bacon, he may have both bacon and 
pork on the ratio of three pounds’ 
of bacon as the equivalent of four 
pounds of pork, as, for example, he 
may have four hundred and fifty 
pounds of bacon and six hundred 
pounds of pork or three hun- 
dred pounds of bacon and eight 
hundred pounds of pork or six hun- 
dred ounds of bacon and four 
hundred pounds of pork. Byous v. 
Mount, 89 Tenn. 361, 17 SW 1037. 

8 Waldo v. Gray, 14 Tll. 184; Cook 
v. Scott, 6 Ill. 333; Everett v. Herrin, 
46 Me. 357, 74 AmD 455. 

9. Waldo v. Gray, 14 Ill. 184; Cook 
V. aSeott, 16 rll se3. 

10. Connor v. Botts, 11 Ky. Op. 
132; Tolbert v. Freeman, 130 La. 47, 
57 S 580; Anderson y, Larremore, 1 
Tex. A. Civ. Cas. § 947. 

[a] A shorter pericd for a fuel 
allowance named in a statute exempt- 
ing both provisions and fuel will be 
strictly construed as applying to 
fuel only, and, in the absence of ex- 
press limitation for provisions, the 
general rule will apply. Farrell vy. 
Higley, Lalor (N. Y.) 87. 

11. See statutory provisions. 

12. Tolbert v. Freeman, 130 La, 
47, 57 S 580; Hinton vy. Roane, 124 
La. 927, 50 S 798, 184 AmSR 526. 

13. Rynella-Mill, etce., Co. v. Se- 
gura, 128 La. 648, 55 S 2; Stilson vy. 
Gibbs, 53 Mich. 280, 18 NW 815.’ 

14. Coffey v. Wilson, 65 lowa 270, 
21 NW 602. inte 

15. Stilson vy. Gibbs, 53 Mich. 280, 
18 NW 815. 

16. Atkinson v, Gatcher, 23 Ark, 


101. 
17. McCarthy v. McCabe, 131 App. 
Div. 396, 115° NYS 829; Ward. v. 


same title, page and note number. 


§§ 150-151] 


may have.1® Some statutes provide that a debtor 
shail be entitled to an exemption of personal prop- 
erty of a, fixed value in lieu of provisions not on 
hand.’® In these cases a debtor cannot claim prop- 
erty as exempt in lieu of provisions if he has other 
property remaining sufficient to supply the deficiency 
in breadstuffs.2° But a superseded judgment, how- 
ever' large, cannot be made to supply the deficiency 
in breadstuffs, and its recovery by the debtor will 
not prevent him from claiming exempt, in lieu of 
provisions for himself and family, chattels which 
had been seized.24,— Where a statute allows an ex- 
emption of provisions and fuel for a stated period 
and also a specific exemption of certain animals or 
other property in lieu of animals to a fixed amount, 
the setting apart as exempt of other property in leu 
of animals to the statutory amount does not exclude 
the debtor from his right to provisions and fuel 
under the statute.22 Where defendant has other 
_property in addition to that seized sufficient for 
the support of his family for the statutory period, 
he will not be permitted to dispose of’ or waste it 
between the time of seizure and the date of the trial, 
and then claim his exemption from the property 
seized.?* 

Tools and implements. Under a statute exempting 
the tools necessary for the debtor’s trade, more 
than one machine of the same kind may be exempt, 
if personally used by the debtor for carrying on 
his trade, and reasonably necessary therefor;** and 
his right in this respect is not affected by another 
provision exempting generally one machine without 
reference to the occupation of the debtor. The latter 
provision in no way qualifies or restricts the 
former.?® 

Animals. A provision exempting a horse of a 
certain value has been held not to include one worth 
more than that amount,?° even though it is the only 
horse the debtor owns.2? Under a statute exempting 
one or two horses not exceeding a certain value a 
debtor who owns two horses the aggregate value of 
which does not exceed the statutory limit may hold 
both;28 and where neither is worth the statutory 
amount but the aggregate value is in excess, he may 
claim either.2? But where one is worth more than 
the statutory amount and the other less, the debtor 
has no election, the latter only being exempt. 


Gibbs, 10 Tex. Civ. A. 287, 30 SW|twenty sheep. is 
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Where a statute exempts specific animals in numero, 
their number is not doubled when ownership in 
them is of an undivided half of each.*1 

Fodder. An exemption of fodder for animals, 
even though the statute exempts a specific amount,?? 
is held to include only such an amount of fodder 
as is necessary to keep the number of exempt 
animals which the debtor either has at the time of 
the levy,?* or shows that he has a present bona fide 
intention and purpose of at once acquiring, so as 
to need the food for their support.*4 Where the 
statute exempts fodder sufficient for a definite period 
in the summer months, when cattle and sheep are 
depasturing, no such food as the statute contem- 
plates is necessary, and probably none is protected,®° 
otherwise so much is exempt as will be necessary 
for the next foddering season.*® The period of time 
for which the exempt fodder is to last begins to 
run from the levy.*7 Where the statute exempts a 
specified amount of hay or other forage for certain 
animals, without restriction. as to time, the full 
amount is exempt notwithstanding part of the win- 
ter has passed,?* with the qualification, however, 
already mentioned, that the debtor has the full 
statutory number of exempt animals for which this 
amount of forage is allowed.*® ; 

[§ 151] 2. Computation.t° In determining the 
amount of property which may be claimed, the 
property is to be taken at its fair market value. © 
It is sometimes expressly so declared.*: In the case 
of choses in action, as notes, accounts, ete., the debt 
or demand is to be taken at its real value, and is 
not necessarily to be valued at the amount appear- 
ing on the face of the instrument.*? The fact that 
a debt is secured by a lien on personal property 
worth more than the statutory limit as to value 
does not affect the right to claim the debt as 
exempt,‘? for the value of the debt is not increased 
beyond the amount due by the value of the property 
on which it is secured.44 If a debtor, under a stat- 
ute allowing him to select and hold property as ex- 
empt, not exceeding a certain sum in value, selects 
property that is mortgaged or otherwise encum- 
bered, it has been held that he cannot deduct the 
amount of the encumbrance in determining its value, 
but the value must be determined regardless of the 


mortgage.*® It is otherwise by express provision 
entitled to an ex-| debtor may have at the time of the 


1125 emption in either the Bee or phe jovi King v. Moore, 10 £4Mich. 
: i i .) | steers, and in ten of the sheep; no ; - 
40 RW 186. asa te woiii in both oxen and steers and in twenty 34, Cowan v. Main, 24 Wis. 569. 


‘sions: and|sheep. “The statute exempts from 35. Farrell Vv. Higley, Lalor 
pales ie it aged mye SW 7. attachment and levy of execution, | (N. Y.) 87. } 
20. Turner-Looker Co. vy. Garvey, | one yale of es or ies ee ee ity Cecio Pe LN NO hr Ie 
: —and ten sheep in n 5 une ; 
43 SW 202, a Fe ee oe 42 SW AGL ho value of a yoke of oxen or [a] Illustration.—Under a statute 
Orig KL 037. ‘ steers, or the value of ten sheep.|exempting certain stock and “the 
916, 19 Kyl 1 i 98 Fed, 86 - Such holding would change the | necessary food for them,” the court 
22. In re Bue ou y 105 SW 96, | exemption from that of specific arti- | below properly allowed the inquiry 
ene ert | Gles to their value, and so contravene |as to how much hay would be neces- 
a ink: + Whicher, 6 Allen|the manifest intention of the stat-|sary to keep the stock through the 
(Mass ee Cronfeldt v. Arrol, 50|ute.’ White v. Capron, 52 Vt. 634, es} ph enrel v. Higley, Lalor 
al . , S * oy AN. . . 
Minn. 327, 52 NW th Be oun aa Foss v. Stewart, 14 Me. 312. 37. Donahue y. Steele, 1 Oh. Dec. 
Be eet MS AMLSR 648 fa] iustration—Under a statute | (Reprint) 130, 2 WestLJ 402. 
827, 52 NW 857, pet 14 Tl 184; | exempting two tons of hay ‘for the 38. Kennedy v. Philbrick, 38 Me. 
ioe Ne oe i. in na Me. 357, 74|use of said sheep,” only so much is | 135. 
Bete paey Str, arrat, 45 Me. | exempt as: is Necessary for the sheep |'''S9.)\"Hoss vy. Stewart, 14 Me. 342; 
AmD._ 455; sane nee ed Ne Mo. 162,| which the debtor owns. Foss v.|, 40. Appraisement see infra §§ 259- 
Peete vs Sune he i Stewart, 14 Me. 312. | 270. ; 
mag. SW 688. in, 46 Me. 357 33. Byrnes v. John Deere Plow} Deductions see supra § 150. 
rene erctt v.Herri®, - 857, | oe kan. 97, 85 P 819; Foss v.| Inventory see infra §§ 248-258. 
74 AmD 455. Herrin, 46 Me. 357 Stewart, 14 Me. 312; King v. Moore, 41. Moffett v. Sheehey, 52 Ill. A. 
er ae aeer v. Herrin, . ’140 Mich. 538; Cowan v. Main, 24 Jt Cidndh gel lwo robes tit) ties 
m a i * . ° , 4 gi 
Ree ivauett vy) Herrin; 46 Me a Pee tnetrationn Where a’ stat- | 102, 27 NE 570. Me 
74 AmD 456. in, 46 Me. 357, | ute exempts certain animals and also 43, Kennedy v. Smith, 99 Ala. 83, 
30. Everett v. Herrin, A , Eeemiits a suficient quantity of hay, 11.80 665. 
Be 2) Ganron, ba. Mtn 6240" | stain ete, for property keeping them | Me seennedy _v- Smee eae 
o> pCa ; . : , 1onths, the exemptio 1 t . 
[a] Bree ore of meee vet suena beyond what is sufficient / 45. Moffett v. Sheehey, 52 Ill. A. 
an undivided half 0% a, Vis nore than|to keep such of the animals as the /'376, 
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in some states.*® ‘ 

[§ 152] 3. Double Exemptions.*7 A claimant 
may be allowed an exemption under two or more 
heads or clauses of the exemption statute,*® but 
where, obviously, the legislature intended that a 
debtor claiming an exemption as a member of one 
class should not also claim as a member of another 
class provided for in the statute, the double ex- 
emption will not be allowed.4® Where, however, 
the debtor has a reasonable doubt as to which class 
he belongs, he may claim both exemptions, although 
entitled only to one,®° and the court cannot require 
him to elect on which ground he will base his 
claim.*1 A statute, providing for exemption of 
household furniture generally in one section, and in 
another an exception of specific articles of house- 
hold furniture, gives claimant an option to elect 
which one he will have, but no right to both.>? 
Where a statute provides for exemptions of two 
classes fixing the amount in each, and the legislative 
intent is clear that the debtor shall take both 
exemptions, one class cannot be set off against the 
other for the purpose of diminishing the amount 
of the exemption of that class.°* Where successive 
exemptions are granted by successive laws, the ob- 
ject of one being to protect the debtor and the pur- 


46. See Citizens’ State Bank v. 
Harris, 149 Ind. 208, 48 NE 856. 

47, Tools or implements of several 
trades see supra § 86. 

48. In re Zimmerman, 202 Fed. 
812; ‘Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419; Harrison vy. Martin, 
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to a bankrupt of the full amount to 
which he is entitled as exempt as 
head of a family, under the consti- 
tution of 1868, does not prevent him 
from afterward having set apart the 
exemption of personalty provided by 
the constitution of 1877, since the ob- 


. 
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pose of the other being to protect the debtor’s 
family, the debtor is entitled to exemptions under 
both statutes.°* ' , 

[§ 153] 4. Successive Claims. While a debtor 
may be allowed exemptions under two or more 
clauses of a statute,®> he clearly cannot have more 
than the amount which is allowed to him in the 
statute set apart to him at the same time by mak- 
ing several claims.°* But he may claim and select 
his exemption as against each successive execu- 
tion, provided he does not thereby have in his 
possession at any one time more than the amount 
he is entitled under the statute to hold as exempt.>* 
Whenever the property allotted to the debtor under 
an earlier claim has been consumed in maintaining 
himself or family, a subsequent exemption may be 
allowed, to replenish the fund the law permits him 
to have on hand always for the protection of his 
family;°® but a disposal of the exempt property 
under such cireumstances as to negative the infer- 
ence that it was used by debtor in the maintenance 
of himself and family will operate as an estoppel 
against »a claim for an additional exemption.®® 
Whenever a claim of exemption may be made against 
successive executions, it must be made against each 
execution in order to secure an allowance of the 


such property to the payment of 
his debts. When exemption has been 
once claimed, and property to the 
value of five hundred dollars has 
been selected and set off to the judg- 
ment debtor, so long as such property 
is retained by him undiminished in 


7 Mo. 286. 

[a] Specific exemptions and “tools.” 
—Under a statute of which one sec- 
tion allows specific exemptions of one 
horse and one wagon, etc., not ex- 
ceeding two hundred dollars in value 
and another section allows exemp- 
tion of tools and implements of a 
mechanic, ete, not exceeding two 
hundred dollars in value, claimant is 
entitled to both his specific exemp- 
tion of one horse and cne wagon and 
also to an exemption of tcols and im- 
plements not exceeding two hundred 
dollars in value and will not be re- 
stricted to merely an exemption of 
tools and implements on the ground 
that the horse and wagon are used 
in the conduct of the business. [n 
re Zimmerman, 202 Fed. 812. 

[b] Boarding house keeper and 
head of famiiy.—A debtor who is 
head of a family and also engaged 
in keeping a boarding house is en- 
titled under the statute to exemp- 
tions in both capacities. Sandberg 
v. Borstadt, 48 Colo. 96, 109 P 419. 

[c]| Mechanic and k2ad of family. 
—Under a statute exempting the 
tools and implements of a mechanic 
necessary for carrying on his trade, 
and also exempting in another pro- 
vision certain property of any debtor 
who is the head of a family, a me- 
chanic who is the head of a family 
may claim exemption from both the 
pee vasions: Harrison v. Martin, 7 Mo. 
49. Van Lue v. Wahrlich-Cornett 
Cow taal. Al. 749-108 PVT LT: 

[a] TWustration.—A debtor may 
not claim the exemption given by 
statute by one clause of the statute 
to farmers and also the exemption 
given by another clause to teamsters. 
Van Lue y. Wahrlich-Cornett Co., 12 
Cala. 01495 108i 2717. 

' 50. Van Lue y. Wahrlich-Cornett 

Co., 12 Cal. A. 749, 108 P 717. 

51. Van Lue y.. Wahrlich-Cornett 
Co., 12. Cal. A. 749, 108 P 717. 

52. McFarlin v. Reeves, 10 Ga. 
A. 581, 73 SE 862. 

53. In re Strauch, 208 Fed. 842. 

54. Holland v. Withers, 76 Ga. 667. 

[a] Tlustration.— The allowance 


ject of the latter provision is to pro- 
tect the family, while the former 
exeinption is vested,in the bankrupt 


age. Holland y. Withers, 76 Ga. 
55. See supra § 152. 


56. Weis v. Levy, 69 Ala. 209; 
State v. Carroll, 24 Mo. A. 358; Vogel- 
song v. Beltzhoover, 59 Pa. 57. 

fa] MTllustration—Where a  fieri 
facias and an attachment execution 
are issued on the same judgment and 
are running at the same time, and 
defendant claims and receives an ex- 
emption of three kundred dollars as 
against the fieri facias, he cannot 
afterward claim an exemption of 
three hundred dollars out of funds 
which came into the hands of the 
garnishee. To allow the claim would 
give the debtor an exemption of six 
hundred dcllars as against the same 
debt and the same judgment. Vogel- 
song v. Beltzhoover, 59 Pa. 57. 

Bas Ala.—Weis v. Levy, 69 Ala. 


209. 

Ind.—Chatten vy. Snider, 126 Ind. 
387, 26 NE 166. ' 

Mo.—State v. Carroll, 24 Mo. A. 


358. 

Oh.—-Hart v. Cole, 73 Oh. St, 267, 
76 NE 940, 4 AnnCags 217. 

Pa.—Krauter’s App., 150 Pa. 47, 
24 A 603; Hanley v. O’Donald, 30 Pa. 
at Wisser vy. Wisser, 8 Pa. Dist. 

[a] Reason for rule.—‘By this 
statute, the extent of the exemption 
allowed in lieu of a homestead, is 
fixed at five hundred dollars. Sub- 
ject to the limitation thus imposed, 
the statute confers upon the several 
persons within its provisions, the ab- 
solute right, at all times, to hold 
exempt from levy and sale, real or 
personal property to be selected by 
such person, not exceeding in value 
said amount. Any judgment debtor, 
embraced within the provisions of 
this statute may invoke its protec- 
tion, and may select and retain, free 
from seizure or sale upon legal proc- 
ess, property to the amount and 
value of five hundred dollars; and 
this he may do whenever, and so 
often, as attempt is made to subject 


value, he is, of course, without right 
to further exemption. But where the 
property so set off and allowed to 
him has been consumed, or used by 
the judgment debtor in the main- 
tenance and support of himself and 
family,—which is but the rightful 
application of such exempt property 
to its intended use,—to deny to him 
the right of subsequent exemption, 
merely because of such former al- 
lowance, would require, we think, a 
construction of the statute that is 
contrary to its letter and spirit, and 
wholly subversive of its purpose and 


design.” Hart y.. Cole, 73> 0h” St 
267, 271, 76 NE 940. 
[b] Consumption or destruction 


of prior exemption.—In Pennsylvania 
a debtor who has claimed his exemp- 
tion under the acts of 1849 and 1859, 
and had personal property set apart 
for him, may again claim his exemp- 
tion against the same judgment out 
of the proceeds of the sale of real 
estate under partition proceedings 
without showing that the property 
first set apart had been consumed or 
destroyed. Krauter’s App., 150 Pa. 
47, 24 A 603 [cit Hanley v. O’Don- 
ald, 30 Pa. 261]. 
{c] In North Carolina, under the 
act of 1848, the insolvent debtor has 
a right to have allotments for his 
benefit made by the freeholders from 
time to time as his necessities may 
require, provided the allotment be 
made at intervals not unreasonably 
short. Each allotment must be com- 
plete in itself, so as to designate all 


the articles allowed. Dean vy. King, 
Soe INE Cr 202 
Aes Ala.—Weis v. Levy, 69 Ala. 
Miss.—Chandler v. White, 71 Miss. 
161, 14 § 454, 
N. C.—Frost v. Naylor, 68 N. C. © 


325. 
Oh.—Hart v. Cole, 73 Oh. St. 267, 
76 NE 940, 4 AnnCas 217. ; 
Age Tene te v. Bowman, 1 Pa. Dist. 
59. Rivet v. Murrell Planting, etc., 
ae 121 La. 201, 46 S 210, 126 AmSR 


[a] Iustration—Where a debtor 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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exemption, A claim as against one levy is not 
effectual as against subsequent levies.°° It has 
been said, however, that, where several writs are in 
the sheriff’s hands at the same time, one demand 
is sufficient as against them all.® 

Wages. The exemption of wages is one which is 
peculiarly proper for recurring claims.®? The claim 
is usually allowed as often as process is served, so 
long as at the time of the service of the process 
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the exemption does not exceed the statutory limit.®? 
Under a statute allowing an exemption of wages 
to a fixed amount on any writ, original, mesne, or 
judicial, one exemption to the full statutory amount 
may be allowed on the original writ, and a second 
exemption also to the full amount on a mesne at- 
tachment served later in aid of the original judg- 
ment,°4 


IX. LIABILITIES AS AGAINST WHICH EXEMPTIONS MAY BE CLAIMED °* 


[§ 154] A. In General. The constitutional and 
statutory provisions under which exemption rights 
arise frequently except from their operation par- 
ticular classes of claims or liabilities.66 Sometimes 
the statutory or constitutional exceptions, although 
in words broad enough to include personal property 
exemptions in their operation, have been placed in 
such a context as to compel their application by the 
_courts to the homestead exemption only.6? On the 
other hand: statutory or constitutional provisions, 
which, by a strict interpretation of their phrasing, 
apply to realty only, have been construed to apply 
to personal property exemptions as well.68 In some 
jurisdictions the only liabilities enforceable against 
property set apart as exempt are claims for pur- 
chase money and taxes.®® Some statutes expressly 
except from operation of the exemption laws, funeral 
expenses, expenses of last illness, and expenses of 
administration.’° The fact that the debtor’s inabil- 
ity to pay a special creditor’s judgment was caused 
by sickness or other circumstances over which he 
had no control will not be allowed to interfere with 
the creditor’s right to seize the debtor’s goods 
exempt as against other claims.” 


Tort—1. In General. Where an exemption statute 
is general in its terms without restriction as to the 
nature of the judgment or claim as against which 
exemptions may be allowed, the right may be as- 
serted as against a judgment for tort,’? and in some 
states exemption is allowed against a judgment for 
a tort under statutes allowing exemptions as against 
execution obtained on ‘‘any debt,’’ or on ‘‘any debt 
contracted.’’** By the weight of authority, how- 
ever, such statutes, as well as statutes allowing 
exemptions as against judgments ‘‘founded upon 
contract, express or implied,’’ do not apply as 
against torts, but are limited to cases of contract.™ 
A husband cannot claim an exemption as against 
a judgment for his wife’s tort, on the ground that 
her tortious act is a violation of his marriage con- 
tract with her, and that the judgment is based 
on a breach of contract.7° Where one in committing 
fraud violates the terms of a contract, and action 
is brought and judgment secured for the fraud, the 
judgment is in tort, and exemptions will not be 
allowed.*® 

A statute providing that in certain cases of inten- 
tional or malicious tort, defendant may be arrested 


[§ 155] B. Character as Based on Contract or | and shall not be discharged until he has surrendered 
selected two of four mules attached, , 375. 71. Hughes v. Melville, 60 IN. A. 
as exempt, and voluntarily disposed 62. Howard Coal Co. v. Savage, | 419. : 
of the same pending suit, and there-|116 Me. 115, 110 A 369, LRAi917D 72. Conroy v. Sullivan, 44 Ill. 451; 


after the attachment was dissolved, 
but the creditor obtained judgment 
and seized the other two mules which 
had been held under the attachment 
under a ffieri facias, the debtor is 
estopped to claim such mules as also 
exempt. Rivet vy. Murrell Planting, 
etc., Co., 121 La. 201, 46 S 210, 126 
AmSR 320. 

60. Weller v. Moore, 50 Ark. 253, 
7 SW 130; Finley v. Sly, 44 Ind. 266; 
McCreary’s App., 74 Pa. 194; Strouse 
v. Becker, 38 Pa. 196, 80 AmD 474, 44 
Pa. 206; Dodson’s App., 25 Pa. 232; 
Bechtel’s App., 2 Grant (Pa.) 375; 
Line’s App., 2 Grant (Pa.) 197. f 

[a] Dllustrations.—(1) A debtor's 
Jand is levied upon, and he claims 
the exemption, and an appraisement 
is made, but no sale is etfected un- 
der that execution. Afterward an- 
other creditor levies upon a part of 
the same land and sells it, without 
the debtor’s having given notice and 
made the claim upon the latter exe- 
cution. The debtor has waived his 
right and is not entitled to claim 
three hundred dollars out of the pro- 
ceeds of the sale. Dodson’s App., 25 
Pa. 232. (2) An execution is levied 
on exempt household goods, and the 
debtor claims his exemption. The 
goods are covered by insurance, and 
before appraisement they are de- 
stroyed by fire. Another creditor 
then attaches the money due from 
the insurance company. The debtor 
is bound to make a claim of exemp- 
tion as against the attachment, not- 
withstanding his previous claim as 
against the execution, and he waives 
his right to the exemption by failure 
to do so. Strouse v. Becker, 38 Pa. 
190, 80 AmD 474, 44 Pa. 206. 
‘Necessity of claim generally see 
infra § 233. 

61. Bechtel’s App., 2 Grant (Pa.) 


898; Hall v. Hartwell, 142 Mass. 447, 
§ NE 333; Chandler v. White, 71 
Miss. 161, 14 S 454; Waite v. Fran- 
ciola, 90 Tenn, 191, 16 SW 116. 


Successive exemptions on judg- 
ments foxy necessaries see infra 
§ 176. 

Wazes exempt see supra §§ 102- 

7. 

63. Craft v. Louisville, etc. R. 
Co., 93 Ala. 22, 9 S 328; Hall v. 
Hartwell, 142 Mass. 447, 8 NE 333; 


Chandler v. White, 71 Miss. 161, 14 S 
454; Waite v. Franciola, 90 Tenn. 191, 
16 SW _ 116. 


64. Palmisciano v. Rapone, 38 
R. I. 10, 94 A 852. 
65. Assignments for benefit of 


creditors as passing exempt property 
see Assignments for Benefit of Cred- 
itors § 269. 

Mechanics’ liens on exempt prop- 
erty see Mechanics’ Liens [20-4ACye¢ 
271: 
66. 
cases 
tions. 

Contracts prior #0 adoption of stat- 
ute see supra § aie 

67. Parham v. McMurray, 32 Ark. 
261; Shear v. Reynolds, 90 Ill. 238; 
Howard v. TEE 88 Ill. 36; Wells v. 

illy, 86 Ill. 317. 

Tee. Phelps v. Porter, 40 Ga. 485. 

69. Gray v. Higgs, 18 Ga. A. 22, 
88 SE 709. 

[a] A lien for the keep of a horse 
cannot be enforced peoney it where 
it has been set apart as exempt. 
Gray v. Higgs, 18 Ga. A. 22, 88 SE 
709. 

Claims for purchase money see 
infra §§ 170-174. : 

Claims for taxes see infra § 169. 


See statutory provisions; and 
infra this and following sec- 


Oo. German-American State Bank 
me Godman, 83 Wash. 231, 145 
P 221. 


Burns v. Marland Mfg. Co., 14 Gray 
(Mass.) 487; Dellinger v. Tweed, 66 
N.C. 206. 


738. Oakley v. Lasater, 172 N. C. 
96, 89 SE 1068; Dellinger v. Tweed, 
nee C. 206; Smith v. Omans, 17 Wis. 

74. Ala.—Richardson v. McCreary, 
158 Ala. 65, 48 S 341, 132 AmSR 17; 
Northern v. Hanners, 121 Ala. 587, 
25 S 817, 77 AmSR 74; Penton v. 
Diamond, 92 Ala. 610, 9 S 175; Mc- 
Laren vy. Anderson, 81 Ala. 106, 8 S 
188; Vincent v. State, 74 Ala. 274; 
Meredith v. Holmes, 68 Ala. 190. 


Ark.—Massie v. Envart, 33 Ark. 
688. 
Ga.—Davis v. Henson, 29 Ga. 345. 


Ind.—Nowling v. McIntosh, 89 Ind. 
593; Thompson vy. Ross, 87 Ind. 156; 
Geniry v. Purcell, 84 Ind. 83; State 
v. Melogue, 9 Ind. 196. 

Ind, T.—Gaines v. Toles, 1 Ind. T. 
543, 37 SW 946. 

N. Y.—Lathrop v. Singer, 39 Barb. 
eae Schouton y. Kilmer, 8 HowPr 
527 


Pa.—Kenyon v. Gould, 61 Pa, 292; 
Lane v. Baker, 2 Grant 424; Wash- 
burn vy. Baldwin, 10 Phila. 472. 

75. M2Cabe v. Berge, 89 Ind. 225. 
pens Nowling vy. McIntosh, 89 Ind. 

[a] For example, where a widow, 
by fraudulently concealing an ante- 
nuptial contract by which she had 
relinquished all interest in her hus-. 
band’s estate, obtained property from 
his administrator as of right as 
widow, and for this wrong the ad- 
ministrator sued her and obtained 
judgment, the judgment was for a 
tort, and not for violation of the 
antenuptial contract, and she could 
not claim exemptions from execution 
issued upon it. Nowling v. McIntosh, 
89 Ind, 598. 
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his personal property in excess of a fixed amount,"” 
takes away defendant’s exemption above such 
amount.7§ 

[§ 156] 2. Determination of Character of Action. 
Whether an action sounds in tort or in contract 
must be determined by an examination of the plead- 
ings,?® and of their substance rather than the form 
or particular allegations,®° or the form of the ac- 
tion.81 The fact that a declaration in tort con- 
tains allegations of promises incidental to the main 
cause of action is immaterial.8? When the com- 
plaint on which judgment has been taken shows 
unequivocally that the cause of action is in tort, 
there cannot be an inquiry into the evidence used 
at the hearing for the purpose of showing that the 
judgment was taken upon the contract, so as to ad- 
mit a claim for exemption.’? Where the complaint 
unites causes of action in tort and contract,de- 
fendant is allowed to treat the judgment as one 
rendered upon contract and to claim his exemption.** 
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[§ 157] 3. Actions for Breach of Promise, An 
action for a breach of marriage promise is regarded 
in some jurisdictions as an action founded on con- 
tract,8> and in others as an action founded on tort? 

[§ 158] 4. Liabilities upon Bonds of Officers 
and Fiduciaries. A judgment upon the bond of a 
public officer or fiduciary, although growing out of 
the wrong of the principal, is nevertheless held in 
some jurisdictions as being a liability against which 
an exemption may be claimed.’? In other jurisdic- 
tions, however, the liability is regarded as in the 
nature of a liability ex delicto and the right to an 
exemption has been denied.** 

[§ 159] 5. Bonds and Recognizances in Legal 
Proceedings. It has been held in some cases that 
the character of the liability upon a bond or recog- 
nizance given in a legal proceeding is determined 
by the character of the proceeding,®? and the la- 
bility arises out of tort, where, for example, the 
proceeding is one for unlawful detainer °° or re- 


77. Oakley v. Lasater, 172 N. C. 
96, 89 SE 1068. 
78. Oakley v. Lasater, 172 N. C. 


96, 89 SE 1068. 

79. McDaniel v. Johnston, 110 Ala. 
526, 19 S 35; Green v. Simon, 17 Ind. 
A. 360, 46 NE 693; Jewett v. Ware, 
107 Va. 802, 60 SE 181. 


80. Jewett v. Ware, 107 Va. 802, 
60 SE 181. 
{a] Reason for rule—‘The mere 


use of violent terms in characteriz- 
ing the procurement of a_contract 
and its breach will not avail to con- 
vert a breach of the contract into a 
‘tort,’ for, if it would, the benefits of 
the homestead exemption provided by 
our constitution and statutes could 
be very easily frittered away or 
made of no avail.” Jewett v. Ware, 
107 Va. 802, 806, 60 SE 131. 

Determination of character of ac- 
tion generally see Actions § 138. 


81. Jewett v. Ware, 107 Va. 802, 
60 SE 131. 
[a] Tiustration.—A declaration 


placing the right of recovery on the 
ground that plaintiff has been dam- 
aged by a breach of contract, and 
alleging deceit on the part of de- 
fendant in procuring the contract, is 
an action of contract, although the 
form of action brought is trespass 
on the case, and exemption will be 
allowed. Jewett v. Ware, 107 Va. 802, 
60 SE 181. 

$2. Miller v. Mintun, 73 Ark. 183, 
83 SW 918; De Hart vy. Haun, 126 
Ind. 378, 26 NE 61. . 

[a] - Illustrations.—(1) A judgment 
against a physician for the unskill- 
ful treatment of an injury, although 
it was alleged he promised careful 
treatment, is not a debt by contract 
within a constitutional provision ex- 
empting property from seizure on 
process from any court on debt by 
contract. Miller v. Mintun, 73. Ark. 
183, 88 SW 918. (2) In an action 
against a physician for damages for 
malpractice, the complaint, after al- 
leging that plaintiff had injured his 
right shoulder and arm, alleged that 
“the defendant, being then a practic- 
ing physician and surgeon, as such 
undertook faithfully, skillfully and 
diligently to treat and set and en- 
deavor to cure and heal said arm and 
shoulder,” and that owing to his lack 
of skill, his negligence, etc., he in- 
jured plaintiff, etc. The action is in 
tort, and not on contract. De Hart 
v. Haun, 126 Ind. 378, 26 NE 61. 

83. Smith v. Wood, 83 Ind. 522; 
Green vy. Simon, 17 Ind. A. 360, 46 
NE 6938. 

84. Ries v. McClatchey, 128 Ind. 


125, 27 NE 349. 
Brumbaugh, 29 Pa. 


85. Keim vy. 
Reason for rule.—‘‘In our 


' Super. 557. 
[a] 
opinion, the present case was founded 


upon contract as clearly as a _ case 
where ‘A’ contracts to sell ‘B’.a 
quantity of lumber at a stipulated 
price per thousand and ‘B’ agrees to 
purchase; thereafter ‘A’ refuses to 
comply with his contract, and that 
‘B’s’ remedy is an action in assump- 
sit for damages will hardly be dis- 
puted by any lawyer. Now, when a 
man and woman enter into a lawful 
contract to marry, and one of them is 
subsequently euuty of a breach of 
the contract, the remedy of the in- 
jured party is an action in assumpsit 
for damages and the judgments in 
the two cases, when recovered, do 
not essentially differ. They are each 
founded on a breach of contract. It 
is true the amount of damages in 
the marriage contract, is not as capa- 
ble of definite proof as on the lumber 
contract, but when the respective 
juries have arrived at conclusions, 
and the courts have approved the 
same by judgments, they both stand 
on precisely the same ground in rela- 
tion to the exemption act of 1849.” 
Keim v. Brumbaugh, 29 Pa. Super. 


8 HowPr 
(N;. Y2) 2 523 


[a] Reason for rule.—‘‘Although 
the action is founded on contract, 
so far as form is concerned, yet, it 
is substantially an action of tort. It 
is purely a personal wrong, as much 
so as an action for assault and bat- 
tery or slander. The damages are 
not assessed as damages growing out 
of a loss of property, but rather as 
a compensation for a personal wrong. 
They are frequently vindictive as 
well as compensatory. In fine, in 
every particular, except in the mere 
form of pleading, it follows the an- 
alogy of an action of tort.’’ Cook v. 
Newman, 8 HowPr (N. Y.) 528, 524. 

87. Green v. Simon, 17 Ind. A. 360, 
46 NE 693. 

[a] For example, judgment on a 
guardian’s or executor’s bond, al- 
though for money concealed by him 
and converted to his own use, is a 
judgment in an action on contract, 
against which exemptions may be 
allowed. Green vy. Simon,, 17 Ind. 
A. 360, 46 NE 698. Compare Bescher 
v. State, 63 Ind. 302 (holding that a 
judgment in an action upon the bond 
of a guardian might under the stat- 
ute include ten per cent on the 
amount due the ward as damages, 
and might be rendered without stay 
of execution or benefit of appraise- 
ment laws). 

88. Schuessler v. Dudley, 8 la. 
547, 2 S 526, 60 AmR 124.” Se 

[a] Tax collector.—The liability 
of a tax collector on his bond is 
in the nature of a liability ex de- 
licto, and is not a liability “for a 
debt contracted” within the meaning 


Newman, 


of the exemption laws. Schuessler 
v. Dudley, 80 Ala. 547, 2 S 526, 60 
AmR 124, 

89. Com. v. Brown, 17 Pa. Super. 
Che Edwards v. Withrow, 6 Pa. Co. 
[a] For example (1) a claim for 
exemption, under the act of April 9, 
1849, cannot be maintained against 
an execution on a judgment upon a 
recognizance on appeal from a mag- 
istrate, the* judgment not being 
founded upon contract. Pdwards v. 
Withrow, 6 Pa. Co. 18. (2) A surety 
on a bond given by an assignee for 
the benefit of the creditors is entitled 


to an: exemption of three hundred : 


dollars, where suit is brought on de- 
fault of the assignee to pay out 
moneys in his hands after distribu- 
tion by an auditor has been con- 
firmed by the court, the court approv- 
ing the distinction made by the lower 
court between the assignee himself 
and his sureties, the default of the 
assignee being in the nature of a tort 
and therefore not within the exemp- 
tion: act. Com: v. .Brown, | 17% Pa. 
Super. 520. 

[b] The right of a surety on an 
appeal bond to claim exemption (1) 
follows the right of his principal. 
Pennsylvania L., ete., Ins. Co. Vv. 
Bruner, 41 Pa. Super. 358. (2) If the 
original action sounds in tort and de- 
fendant is not entitled to his exemp- 
tion therein, then he and his surety 
cannot claim exemption in an action 
on appeal bond. Pennsylvania L., 
ete., Ins. Co. v. Bruner, 41 Pa. Super. 
358. (8) Whereas if the original ac- 
tion sounded in contract and defend- 
ant would have been entitled to 
claim his exemption therein, that 
right still remains in an action on 
the appeal bond, unless such right 
has been lost through fraud, decep- 
tion, or other reasons recognized as 
sufficient in law, and even the right 
of the surety would not be affected, 
unless he were a party to the fault. 
Pennsylvania L., ete., Ins. Co. v, 
Bruner, 41 Pa. Super. 358. (4) Where 
the original suit is upon a mortgage 
and the original debtor is therefore 


= 


not entitled to his exemption as 


against the mortgagee, the surety 
upon the appeal bond is not entitled 
to the debtor’s exemption. Pennsyl- 
vania L., etc., Ins. Co. v. Bruner, 41 
Pa. Super. 358. : 

90. Gaines v. Toles, 1 Ind. T. 548, 
387 SW 946. 

[a] Reason for rule. — Where 
plaintiff in an action for unlawful 
detainer executes a bond and obtains 
a writ of possession, and there is 
afterward a verdict for defendant, a 
judgment for damages and _ costs 
against plaintiff and his sureties on 
the bond is to be regarded as 
founded, not upon contract, but upon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


400. 


— §§ 159-162] 


plevin.* On the other hand it has been held that 
lability of the bail upon an undertaking of replevin 
bail is contractual notwithstanding the liability of 
the prineipal.®2 

_ [§ 160] 6. Particular Torts. Under the view 
that an exemption cannot be claimed as against a 
liability for tort,®* it has been held that no exemp- 
tion can be claimed as against an execution on a 
judgment in an action of trespass,°* detinue,®® or 
trover,°® or for conyersion,®’ or in ejectment,®’ or 
in a statutory action to recover damages against a 
tenant holding over, based upon wrongful deten- 
tion.*® But a judgment in an ejectment suit brought 
by a landlord against a tenant, while in form a judg- 
ment in an action of trespass and tort, may -be an 
action founded on a contract, and is so, where the 
judgment is entered in accordance with an agree- 
ment into between the parties, and a tenant has a 
right to claim his exemption as against a judgment 
so entered.t_ Kxemptions will not be allowed against 
‘a judgment in an action for negligence,? or for mal- 
practice by a physician or surgeon, if the action 
brought is in tort,® or in an action on’ the case for 
libel and slander,* or in an action for fraud and 


EXEMPTIONS 


| [25C.J.] 95 


| deceit. A fiduciary who has violated his trust,® or a 
public officer who is guilty of official misconduct 
or negligence,’ or an executor or administrator who 
has wasted cr who wrongfully withholds the assets 
of the estate,’ cannot have the benefit of the exemp- 
tion laws. 

[§ 161] 7. Waiver of Tort and Suit in Assump- 
sit. An exemption right may be asserted as against 
a Judgment upon contract notwithstanding the basis 
of the action is a tort,® as where plaintiff has waived 
a tort and recovered judgment in assumpsit.1° Some 
statutes expressly provide that exemptions shall not 
be allowed as against a debt incurred for property 
obtained under false pretenses. The fact that the 
action is in contract in such a case makes no differ- 
ence.*+ Such a statute is an exception to the gen- 
eral rule, and is not repealed or affected in any 
way by a later reénactment in statutory or consti- 
tutional form of the general exemption law.1? 

[§ 162] C. Crimes—l. Civil Liability from 
Criminal Act. Notwithstanding an action of eon- 
tract is based upon an act constituting a crime, an 
exemption may be allowed against the judgment.13 
No exemption can be allowed against a claim for the 


tort, that is, upon the wrongful dis-|Chrzan, 31 Pa, Super. 184. 8. Dangaix v. Lunsford, 112 Ala. 
possession of defendant by. plaintiff, 2. Kirkpatrick v. White, 29 Pa.|403, 20 9 639. 
and there can be no exemption as]|176. 9. Wireman v. Mueller, (Pa.) 7 A 
against an execution on the judgment 3. De Hart v. Haun, 126 Ind. 378, 592; Keim v. Brumbaugh, 29 Pa. 
under a statute allowing exemptions | 26 NE 61. Super. 5£7. 
as against executions on judgments 4. Davis v. Henson, 29 Ga. 345; 10. Crane v. Waggoner, 33 Ind. 
based upon contract. Gaines v. Toles, | State v, Melogue, 9 Ind. 196; Kenyon | 83; Robinson v. Wiley, 15 N. Y. 489; 
1‘ Ind. °-T.' 543, 37°SwW 946. v. Gould, 61 Pa._292. Wireman v. Mueller, (Pa.) 7 A 5O2 
91. Bowser Furniture Co. v. John- 5S. Massie vy. Enyart, 33 Ark. 688;| Terrill v. Allgaier, 21:Pa. Co. 346; 


son, 117 Ark. 496, 175 SW 516; Pierce 
vy. Lewis, 9 Pa. Co. 250, 27 WklyNC | 531. 

[a] Reason for rule.—A judgment 
recovered on a bond given in replevin 
for goods distrained for rent is not to 
be regarded as obtained upon con- 
tract within the meaning of the ex- 
emption law. ‘The right of action 
does not depend upon the promise to 
pay, but upon the failure to perform 
the duty assumed. Such a cause of 
action, and the judgment recovered 
thereon, is not contractual in char- 
acter, but tortious.” Pierce v. Lewis, 
9 Pa. Co. 250, 252, 27 WklyNC 400. 

92. Maloney v. Newton, 85 Ind. 
565, 44 AmR 46. y 

fa] Bastardy proceedings. — Ma- 


infra § 215. 

6. Kimball v. 
ware Co., (Ala.) 
v. Lunsford, 112 


7 WkKIyNC (Pa.) 


[a] c 
—(1) By virtue 
cannot be 


ment recovered 
moneys received 


Edwards vy. Mahon, 5 Phila. 


_Exemptions against judgment set- 
ting aside fYaudulent conveyance see 


(an executor); Shreck v. Gilbert, 52 
Nebr. 813, 73 NW 276; Woods’ Est., 


46 Wash. 457, 90 P 590 
Attorney’s violation of trust, 


§ 531, the exemption of his library 
claimed by a 
against an execution upon a judg- 


(Pa.) | Bank y. Ziegler, 4 Kulp (Pa.) 407; 


oo v. Addy, 7 WklyNC (Pa.) 

[a] Use and occupation. — St. 
Louis, ¢tc.,*R. Co. v. Hart, 38 Ark. 
112; Crane v. Waggoner, 33 Ind. 83. 

[b] Account stated—(1) Where 
the action is for debt founded on an 
account rendered by defendant for 
rent collected, the action is based 
on a contract and not on a tort, and 
an exemption could be claimed 
against it. ‘Clearly, he based his 
right to recover, not on a breach of 
duty growing out of any fiduciary 
relations which the defendant bore 
to him (for nothing of the kind is 
alleged in the pleadings), but upon 
the latter’s implied contract to pay 


Cunningham Hard- 
78 S 787; Dangaix 
Ala. 403, 20 S 639 


811; Ervay v. Hill, 


of Code Civ. Proc. 
lawyer 


against him for 
professionally for 


loney v. Newton, 85 Ind. 565, 44 AmR 


46. 
Reason for rule.—‘It cannot 
Be Raa that one who undertakes as 
replevin bail for another is guilty 
of any wrong, no matter what ac 
be the character of the judgmen 
against the principal. If this be true, 
and we are unable to perceive any 
ground upon which the proposition 
ean be impeached, it must also : 
true that the replevin bail can id 
be denied the benefit of the statute 
upon the ground that he has een 
guilty of a wrong. If, then, Suey ae 
perpetrates no wrong he is not i in 
the letter of the statute exclu ing 
him from the benefit of Ate. Bro 
sions one who commits a tort. er 
loney v. Newton, 85 Ind. 565, 567, 
ay 48 pra § 155 
E ee su is 
| Hoa: Meredith v.. Holmes, 68 ane 
190; Lathrop v. Singer, 39 Barb. (N. 
: 96, ; : 
Bog. Stuckey v. McKibbon, 92 Ala. 


379. 
Boe. Wright v. Jones, 103 Ala. 539, 


96. 
15 S 506; Gentry v. Purcell, 84 Ind. 
83. 

97. Vincent v. State, 74 Ala. 274; 


Smith v. Ragsdale, 36 Ark. 297. 
ear infin: Wood, 83 Ind. 522. 
99. Penton y. Diamond, 92 Ala. 
610, 9 S 175; Smith v. Wood, 83 Ind. 
522; Dorrell v. Hannah, 80 Ind. 497; 
Thomas v. Walmer, 18 Ind. A. 112, 
46 NE 695; Smith v. Carter, 17 Phila. 


(Pa.) 344, ! 
te Morris Run Coal Min. Co. v. 


the judgment creditor. Shreck  v. 
Gilbert, 52 Nebr. 813, 73 NW 276. 
(2) An action for damages on the 
ground that plaintiffs property had 
been obtained from him by fraud by 
which he had been induced to ap- 
point defendant his general attorney 
to transact his business, is an action 
based on fraud and not for an ac- 
counting. Ervay v. Hill, 46 Wash. 
457, 90 P 590. 

[b] Order on trustee to pay into 
court.—Where decree charged one 
as trustee and commanded payment 
into court within ten days, other- 
wise execution would issue, the obli- 
gation to pay is not a “debt” or a 
“debt contracted” within statutes 
granting exemptions of property 
from levy and sale under legal proc- 
ess. Kimball v. Cunningham Hard- 
ware Co., (Ala.) 78 S 787. 

7. Vincent v. State, 74 Ala, 274; 
Kirkpatrick v. White, 29 Pa. 176; 
Hackett v. Amsden, 56 Vt. 201. 

[a] A constable who is liable for 
negligence in the performance of his 
office is not entitled to an exemption, 
Kirkpatrick v. White, 29 Pa. 176. 

[b] Extents against delinquent 
collectors of town taxes are not 
within the exemptions provided by 


statute, Hackett v. Amsden, 56 Vt. 
201. 
{[c] he conversion and misappro- 


priation of public funds by a state 
treasurer is both a tort and a crime 
and no exemption can be allowed for 
the amount of the defalcation. Vin- 
cent v. State, 74 Ala. 274. 


the balance of account which he ad- 
mitted to be due to the plaintiff. ... 
If the defendant’s failure to pay over 
the balance admitted by him to be 
due involved any other or greater 
wrong than is involved in every ac- 
tion based on a count for money had 
and received to the plaintiff's use, or 
on an account stated, it does not ap- 
pear in the record and was not made 
the basis of the plaintiff's demand. 
The action, therefore, both in form 
and substance, was based on a con- 
tract and not on a tort, and the de- 
fedant is entitled to the exemption.” 
Bank v. Ziegler, 4 Kulp (Pa.) 407. 

(2) Where an agent has misappro- 
priated funds belonging to his prin- 
cipal, and there is negotiation be- 
tween principal and agent relating 
thereto resulting in an account stated 
which the principal accepts and later 
sues and recovers judgment on, the 
account stated, and not fraud, forms 
a basis of the action, and the agent 
may ke allowed his exemption as 
against the judgment. Terrill v. All- 
gaier, 21 Pa. Co. 346. 

ll. Taylor v. Rice, 1 N. D. 72, 44 
NW 1017; Sundback v. Griffith, 7 S. 
D. 109, 68 NW 544; Hall v. Harris, 1 
S. D. 279, 46 NW 931, 36 AmSR 730. 

12. Sundback vy. Griffith, 7 S. D. 
109, 68 NW 544. 

13. Johnson vy. Collier, 161 Ala. 
204, 49 S 761; Wireman vy. Mueller, 
(Pais) PTO VAL 5 92' 

[a] Assumpsit for money em- 
bezzled.—A judgment recovered in 
an action of assumpsit for money em- 


96 [250.d.] 


recovery of money misappropriated by a public of- 
ficer, his act constituting both a tort and a crime.+* 

[§ 163] 2. Judgments for Fines and Costs. 
Where an exemption statute is general in its terms 
without restriction as to the nature of the judg- 
ment or claim as against which exemptions may be 
allowed, the right may be asserted as against a judg- 
ment for a fine and costs rendered in a criminal 
prosecution,!® although there is authority to the con- 
trary.° Under a statute conferring an exemption 
against demands for ‘‘any debt contracted’’ no ex- 
emption can be claimed against a fine imposed for a 
violation of a criminal statute.? 

[§ 164] 3. Liabilities on Bonds and Recogni- 
zances. In some jurisdictions a judgment upon a 
recognizance in a criminal ease is not regarded as a 
judgment on a contract against which a judgment 
may be allowed,’ although the action is in assump- 
sit2® In other jurisdictions a judgment in favor 
of the state upon a forfeited bail bond against the 
sureties is regarded as upon a debt by contract 
against which an exemption may be claimed.”° Where 
a statute provides that ‘‘there shall be no property 
exempt from execution for fine and costs for this 
offense,’’ the surety of the principal is liable for 
the fine and costs, for the offense of his principal 
bezzled by defendant while in plain- 
tiff’'s employ is based upon contract 
and exemptions will be allowed 
against it. Wireman v. Mueller, (Pa.) 


T A 592. 
[b] Action for money lost at 


ment of his costs 


[b] 


EXEMPTIONS 


ance exceeding the three hundred 
dollars allowed to the debtor as ex- 
Pierce v. Boalick, 36 Pa. Co. 


Removal of guardian. — A 


~  1§§ 1622168 


and to the same extent; and the property of the 
surety for fine and costs is not more exempt than 
that of his principal.?+ 

[§ 165] D. Costs and Fees.? The right of a de- 
fendant to assert an exemption against a judgment 
for costs is ordinarily held to be determined by the 
nature of the original proceeding.2* Where the 
action 1s 
claimed,?4 while it will ordinarily be denied in ac- 
tions ex delicto.2> Statutes in some states provide 
that the costs of an action to marshal liens are to 
be paid by the insolvent debtor up to the time he 
demands his exemption,?* and after that time by the 
judgment creditor.”’ 

Unsuccessful plaintiff. A judgment for costs 
against a plaintiff is by some authorities regarded 
as always based upon an implied contract whether 
the action is ex contractu or ex delicto, and hence 
plaintiff is entitled to claim his exemption.’* The 
other view proceeds on the ground that costs recov- 
ered by defendant are not founded on plaintiff’s 
implied promise to pay them, if unsuccessful, but 
are purely statutory, and as in other cases where 
the liability is imposed by statute,?® a claim of 
exemption will not be allowed.*° But the liability 
of a surety on a cost bond for an unsuccessful 


579, 184 SW 64. 

25. °Morscheimer v. Wood, 
78 S 200; Stuckey v. McKibbon, 
Ala. 622, 8 S 379; Jones v. Tarleton, 
(Ala.) 75 S 643; Massie v. Enyart, 33 
Ark. 688; Russell v. Cleary, 105 Ind. 


only to any bal- 
(Ala.) 


ex contractu an exemption may be 


92 


gaming.—A defendant in an action 
for money lost at gaming may claim 
exemptions as the action is one ex 
contractu. Johnson v. Collier, 161 
Ala, 204, 49 S 761. : 

14, Vincent v. State, 74 Ala. 274. 

15. Loomis v. Gerson, 62 Ill. 11; 
Com. v. Lay, 12 Bush (Ky.) 283, 23 
AmR 718; Betterton v. O’Dwyer, 124 
Mo. A. 306, 101 SW 628. ‘ 

[a] Reason for rule.—‘The policy 
and purpose of the exemption laws 
appear to require their application 
in favor of the head of the family 
who is liable for a fine and costs. 
The purpose is to protect the wife 
and children, and the statutes ought 
to be construed to protect them as 
much as possible, not only from the 
improvident, but from the. criminal 
conduct of the husband; and on prin- 
ciple we find no difficulty in reach- 
ing the conclusion to which we have 
come by our study of the statutes. 
. . . A concession has been made, 
sometimes, to the sovereignty in the 
collection of its revenues and taxes, 
even independent of a statute, to pre- 
vent the functions of the State from 
being crippled by releasing property 
from taxation. Whatever merit this 
reason possesses, it is not pertinent 
to the instance of an execution for 
a fine and _ costs.” Betterton  v. 
O’Dwyer, 124 Mo. A. 806, 314, 316, 101 
SW 628. 

16. Enderman v. Alexander, (Colo.) 
Rye 2s yet 

17. Whitacre v. Rector, 29 Gratt. 
(70 Va.). 714, 26 AmR 420. 

8 Phila. 


18. Com. v. Dougherty, 
(Pa.) 366. 
Anew Com. v. Savage, 30 Pa. Super. 
State v. Williford, 36 Ark. 155, 
161, 38 AmR 34, 
ree Irvin v. State, 6 Lea (Tenn.) 
22. On assignment for benefit of 
creditors see Assignments for Bene- 
fit of Creditors § 518, 
he Mengel v. McGee, 22 Pa. Dist. 
[a] After appraisement.— Where 
the execution creditor authorizes a 


sale after appraisement, the execu- 
tion creditor can resort for the pay- 


guardian who has been removed and 
ordered to pay the costs of proceed- 
ings of removal, where his default is 
due merely to a mistaken view of his 
rights, is entitled to the exemption 
under the statute upon an execu- 
tion to enforce an order to pay the 
costs. “It is argued that respondent 
is not entitled to the exemption, for 
the reason that his liability to pay 
the costs decreed against him, does 
not arise ‘upon any judgment ob- 
tained upon contract and distress for 
rent, but from his default in obey- 
ing the order of the court, and is 
therefore not contemplated by the 
Act. Eut we think this to be a mis- 
taken view of the law. If the de- 
fault of the respondent was the con- 
sequence of any fraudulent conduct, 
such as misappropriation of the es- 
tate of the minors, and he was or- 
dered to repay the amount misap- 
propriated, with the costs. arising 
through his default, the case would 
be different, and upon an execution 
issued to collect the same, he would 
not be allowed the exemption. Nor 
will it be allowed in the case of a 
defaulting executor or administrator: 
Woods’ Est., 7 WklyNC (Pa.) 84. 
But here it is a debt found due from 
the respondent upon his implied con- 
tract to pay, should he prove an un- 
successful party before the court. He 
is not in default by reason of fraud 
or negligence equivalent to fraud, 
but simply as a mistaken suitor. 
This being the case the order to pay 
the costs is equivalent to a judg- 
ment against him, for costs, upon 
which, if execution issue, he is en- 
titled to the exemption, precisely as 
in .an execution to recover any other 
debt. This is clearly within the 
Spirit of the Act of 1849.” Taylor 
Minors’s Hst., 9 Pa. Co. 293. 

[c] Mandamus. — Exemption can- 
not be claimed by a defendant in 
mandamus proceedings against an 
execution for costs upon a judgment 
entered pee net him in the manda- 
mus proceedings. Mengel v. M 
22 Pa. Dist. 671. a ek 

Costs and disbursements in di- 
vorce see infra § 167. - 

24. Edwards v. Thayer, 122 Ark. 


502, 5 NE} 414; Church v. Hay, 93 Ind. 
323; Donaldson v. Banta, 5 Ind..A. 
71, 29 NE 362; Lathrop y. Singer, 39 
Barb, (N. Y.) 396; Schouton v. Kil- 
mer, 8 HowPr (N. Y.) 527. 

[a] Reasons for rule.—(1) ‘Costs, 
... partake of the nature of the 
judgment in favor of the plaintiff. 
Where that is for a tort, the judg- 
ment for costs is for a tort; where 
that results from, and is based on a 
wrong of the defendant, the judg- 
ment for costs results from and is 
based on the same wrong; and no 
claim of exemption can be sustained 
against either.” Stuckey v. McKib- 
bon, 92 Ala.’ 622, 1625,-<8.Sii3o.ecap 
The judgment is an entirety. Rus- 
sell v. Cleary, 105 Ind. 502, 5 NE 414; 
Church vy. Hay, 93 Ind. 323; Donald- 
son v. Banta, 5 Ind. A. 71, 29 NE 362. 
Gee teee ae v. Reeck, 28 Oh. Cir. 


27. Warns v. Reeck, 28 Oh. Cir. 
Cur 785: 
28. Bradley v. West Chester St. 


R. Co., 160 Pa. 72, 28 A 500; Lane vy. 
Baker, 2 Grant (Pa.) 424. Contra 
Strohecker v. Buffiington, 1 Pearson 
(Pa. )s 124: ! 

[a] Master’s fee.—Where plain- 
tiff’s bill to restrain a trespass on his 
premises. was dismissed at his cost, 
including the master’s fee, he may 
claim an exemption as against the 
master’s fee, for “by invoking the 
services of the master, said plaintiff 
impliedly agreed to pay him there- 
for, and hence no element other than 
that of debt on contract entered into 
the decree against him for costs; 
and he was therefore entitled to the 
exemption that was accorded by him 
by the sheriff.”’ Bradley v. 
Chester St. R. Co., 160 Pa. 72, 76, 28 


A 500. , 

29. See infra § 166 et seq. : 

30, U. S.—In re Owens, 18 F. Cas. 
No. 10,632, 6 Biss. 432 (interpreting 
an Indiana statute). 

Ala.—Crawford v. Slaton, 133 Ala. 
393, 31 S 940; Northen v. Hanners, 
121 Ala. 587, 25 S 817, 77 AmSR 74. 


West — 


Ark.—Buckley v. Williams, 84 Ark. 


187, 105 SW 95, 102 AmSR 24, 13 
AnnCas 258; Massie v. Enyart, 33 
Ark. 688. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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plaintiff is a liability based on the suretyship con- 
tract, and in such case the exemption is allowed.1 

Set-off against joint plaintiffs. Where part of 
joint plaintiffs are entitled to exemptions, while 


others are not, the apparent injustice will not pre-— 


vent defendant from setting off a judgment in his 
favor for the costs of an appeal against the -inter- 
ests in the judgment of plaintiffs not entitled to an 
exemption.®? 

Expenses of impounding estrays. Where an or- 
dinance directs the impounding of stray animals and 
provides that the costs ineurred by the officer in 
impounding the animals may be enforced against 
their owner,?* he will not be allowed an exemption 
in the animals as against such claim, even though 
they are exempt for other purposes.*4 

[§ 166] E. Judgment for Penalties. A judg- 
ment in an action for a statutory penalty is based 
upon the wrongful conduct of defendant and 
upon the statute, and may be enforced. as against 
exempt property, where the statute allows the 
exemption only as against judgments ‘‘on debts 
contracted,’’ or ‘‘founded upon contract, express 
or implied.’’ ** 

[§ 167] F. Judgment for Alimony or Mainte- 
nance. According to the weight of authority, a 
debtor is not entitled to claim an exemption against 
a judgment recovered by his wife for maintenance 
or alimony,®® and the court has power to set aside 
specific property of the husband to the wife as ali- 
mony, whether it is exempt or not.®7 However, it 
has been held that alimony for which a judgment 
has been rendered is a debt as against which the 
head of a family may claim an exemption.** In 
some states there are express statutory provisions 
prohibiting allowance of exemptions against judg- 


Ind.—Ross v. Banta, 140 Ind. 120,| and sold,’ 
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ments for alimony or maintenance,®? and such stat- 
utes are held not to be in conflict with, but an excep- 
tion to, the general exemption law.‘® The rule ap- 
plies even though the wife is separated from her 
husband, but where they are not divorced.4! It has 
been held, however, under a statute providing for 
the sequestration of a certain percentage of defend- 
ant’s earnings after a.judgment against him has 
been returned unsatisfied, that a wife’s judgment for 
alimony against her: husband may be enforced 
against the statutory percentage of the husband’s 
earnings,*” the inference being that it cannot be en- 
forced against the husband’s earnings above the 
statutory limit.4® It would seem that a husband 
may practically secure an exemption for his wages 
against his wife’s execution for alimony by having 
his wages paid to him in advance, so that there will 
never be any wages earned in the hands of the 
employer which can be garnished.44 Such an ar- 
rangement with reference to exempt property is not 
a fraud upon ereditors.*® 

Costs and disbursements. Notwithstanding an 
exemption will not be allowed as against a claim 
for alimony, it may be allowed as against an allow- 
ance fer costs and disbursements in a separation 
proceeding.*® 

[§ 168] G. Bastardy Judgment. The liability 
of the father of a bastard child, who under a statute 
has been ordered to pay an allowance to the mother, 
is not a debt due the mother against which an exemp- 
tion may be claimed.*7 However, where the exemp- 
tion is conferred by statute as against any ‘‘debt, 
damages, fine, or amercement’’ it may be claimed 
as against such a judgment.*® 

[§ 169] H. Debts Due Government. In some 
states there are express provisions that exemptions 


Monck v. Monck, 184 App. Div. 656, 


34 NE 865, 39 NE 7382; State v. Mc- 
Intosh, 100 Ind. 429; Donaldson v. 
Banta, 5 Ind. A. 71, 29 NE 362. 

N. Y.—Lathrop v. Singer, 39 Barb. 
Schouton y. Kilmer, 8 HowPr 


180 Mo. 
A. 466, 180 SW 655. , 

32. Rookard v. Atlanta, etc. Air 
Line R. Co., 89 S. C. 371, 71 SE 992. 

[a] For example, a judgment for 
defendant, in an administrator’s 
death action for the costs of an ap- 
peal, may be set off pro tanto against 
the interests of an infant nonresl- 
dent child and of two infant chil- 
dren born since intestate’s death, 
they not coming within the exemp- 
tion statutes as heads of families, 
although the interests of the widow 
and other children are exempt as 
heads of families. Rookard v. At- 
lanta, ete., Air Line R. Co., 89 S. C. 
Sie Tee 992: , 

383. Thomason Vv. Brownwood, 
(Tex. Civ. A.) 98 SW 938; Wilcox v. 
Hemming, 58 Wis. 144, 15 NW 435, 
46 AmR 625. 

34. Thomason Vv. Brownwood, 
(Tex. Civ. A.) 98 SW 938; Wilcox vy. 
Hemming, 58 Wis. 144, 147 NW 435, 
46 AmR 625. 

[a] Exemption subordinate to po- 
lice power.—Where the exemption is 
only from “seizure and sale on exe- 
cution, or provisional or final process 
issued from any court, or any pro- 
ceedings|' in aid thereof,” the ex- 
penses incurred by impounding an 
animal under an ordinance regulating 
animals are not within the statute 
of exemption. “The power granted 
by the legislature to this city in its 
charter, by ordinance ‘to restrain the 
running at large of cattle, horses, 
etc., and cause such as may be found 
‘running at large to be impounded 
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396; 
527 


31. Farris v. Smithpeter, 


sary to the due protection of the 
public at large in the use and en- 
joyment of the public streets, to 
which the private rights of property, 
and the ordinary exemption thereof 
from seizure and sale on execution or 
judgments in actions on contract or 
other incurred liability, must of ne- 
cessity be subordinate.’ Wilcox v. 
Hemming, 58 Wis. 144, 147, 15 NW 
435, 46 AmR 625. 

85. Crawford v. Slaton, 133 Ala. 
393, 31 S 940; Williams v. Bowden, 69 
Ala, 433; Keller v. McMahan, 77 Ind. 
62 


{a] Failure to record mortgage re- 
lease.—Exemptions cannot be claimed 
as against a judgment rendered in an 
action to recover the penalty given 
by statute against a mortgagee for 
failure to enter satisfaction of the 
mortgage on the record. Williams v. 
Bowden, 69 Ala, 433. 

{b] Evasion of toll payments.— 
Exemptions cannot be claimed as 
against a judgment for a statutory 
penalty for running by a tollgate to 
avoid paying toll. Keller v. Mc- 
Mahan, 77 Ind. 62. 

[c] Recovery of wager.— Where 
a statute provides for the recovery in 
the name of the state of a wager 
lost upon any game of chance, ex- 
emption cannot be claimed against 
an action therefor. State v. Morgan, 
160 Ind. 474, 67 NE 186. 

Exemptions against penalties in 
criminal prosecutions see supra § 163. 

36. Ga.—Bates v. Bates, 74 Ga. 105, 

Ind.—Menzie vy. Anderson, 65 Ind. 
239. 

Ky.—Pearson v. Pearson, 166 Ky. 


1, 178 SW 1164. 
; Mo.—Spengler vy. Kaufman, 43 Mo, 


N. Y.—Zwingmann v. Zwingmann, 
150 App. Div. 358, 134 NYS 1077; 


172 NYS 401; Valentine vy. Williams, 
159 NYS 815 [aff 175 App. Div. 931 
mem, 161 NYS 1148 mem]. ‘ 

37. Szymanski Vv. Szymanski, 
(Iowa) 176 NW 806; Tully v. Tully, 
159 Mass, 91, 34 NE 79. 

[a] Alimony from pension. — As 
against a decree ordering a pension- 
er to pay a part of his pension for 
the support of his wife, no exemp- 
tion can be claimed under U. S. Rev. 
St. § 4747. Tully v. Tully, 159 Mass. 


91, 34 NE 79. 
38. Schooley  v. Schooley, 184 
“Norvell-Shap- 


Iowa 8385, 169 NW 56 
39. Anderson Vv. 

leigh Hardware Co., 184 Mo. A. 188, 

113 SW 7338. 


40. Anderson  v. Norvell-Shap- 
leigh Hardware Co., 134 Mo. A. 188, 
113! SW. 733: 

41. Zwingmann y. Zwingmann, 


150 App. Div: 358, 134 NYS 1077. 

42. Rolt-Wheeler v. Rolt-Wheeler, 
175 App. Div. 852, 162 NYS 491. 

43. See Rolt-Wheeler vy. Rolt- 
at 175 App. Div. 852, 162 NYS 

44, Jarboe v. Jarboe, 106 Mo. A. 
489, 79 SW 1162, 

45. Jarboe v. Jarboe, 106 Mo. A. 
459, 79 SW 1162. 

46. Monck v, Monck, 184 App. Div. 
656, 172 NYS 401. 

47. State vy. Parsons, 115 N. C. 730, 
20 SE 6511. 

[a] The liability is based upon a 
duty imposed by the state, and is 
not a debt arising under a contract, 
and it makes no difference that the 
allowance is required to be paid di- 
rectly to the mother instead of to 
the state or to the clerk of the court. 
State v. Parsons, 115 N. C. 730, 20 SE 


511, 
48. State v. O’Brien, 14 Oh. Cir. 
Ct. 300, 7 Oh. Cir. Dec. 386. 
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shall not be allowed as against claims for taxes and 
certain other claims in favor of the state,*° as, for 
example, against sheriffs and other public collec- 
‘tors, or their sureties or personal representatives.°° 
And in the absence of express provision it has been 
held or stated that the exemption laws do not apply 
as against debts due to the state, on the principle 
that the state is not to be bound by a statute unless 
expressly named therein.*! By the weight of au- 
thority, however, such statutes ‘are to be regarded as 
applicable to debts due to the state.°? And even in 
jurisdictions where by express provision of the stat- 
ute exemptions in certain defined cases are not al- 
lowed against the state,°* the courts have refused 
to extend the operation of such statutes to claims 
other than those named. A statute of exemption 
should not be construed so as to allow an exemption 
as against debts to the state, if under the circum- 
stances the exemption could not be claimed as 
against a private debt.®> Under the act of con- 
gress adopting generally, for the enforcement of 
judgments recovered in the federal courts, the rem- 
edy by execution as allowed by the laws of the re- 
spective states, exemptions may be claimed under 
the state laws as against execution on a judgment of 
a federal court in favor of the United States.°° In 
Canada it has been held that statutes of exemption 
do not bind the crown, unless by their express 
terms.°? 

49. Com. v. Cassidy, 159 Ky. 776, 
169 SW 497, URA1915A 1214; Com. v. 
Lay, 12 Bush (Ky.) 283, 23 AmR 


718; Com. v. Cook, 8 Bush (Ky.) 220, 
8 AmR 456; Oliver v. White, 18 S. C. 


235. 
187 Ky. 260, 


50. Mason vy. Cook, money to the 
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pensioner is cared for, 
may not claim a right to an exemp- 
tion in his pension money as against 
the states or counties claimed to be 
refunded, but the state or county 
must have actually paid over the 
institution before 


[§ 170] I. Purchase Money—1. In General. An 
exemption is not ordinarily allowed under the stat- 
utes as against a claim for the purchase price of 
property sold the debtor,°* although under some 
statutes no exception is made in favor of such 
claims,°® or certain property is excluded from the 
exception.®® Even a statute granting the purchase- 
money exception in general terms will have no ap- 
plication to articles for which other statutes ex- 
pressly and specifically provide an absolute exemp- 
tion.®*t Under the exception in behalf of purchase 
money claims, the specific property for which pur- 
chase money is due is liable to a judgment, therefor 
notwithstanding it has been set apart as exempt as 
against other claims,®? or that the debtor has other 
property sufficient to satisfy the claim.** 

Conditional sale. A statute providing for an ex- 
ception in favor of claims for purchase money ap- 
plies in the case of a conditional sale.®* 

[§ 171] 2. Lien and Assertion of Exception 
against Third Persons. The provision for the pur- 
chase-money exception adopted in most of the states 
merely allows the seller of property to subject it to 
the satisfaction of a judgment for the purchase 
price while it is in the hands of the purchaser. It 
does not give a lien so as to bind the property in 
the hands of one to whom the purchaser may sell 
it,®5 or affect priorities between ecreditors.°6 Some 
statutes expressly provide that the property sold 


a pensioner Wis.—Houlehan vy. Rassler, 73 Wis. 
557, 41 NW 720. 

59. Shear v. Reynolds, 90 Ill. 238; 
Howard v. Lakin, 88 Ill. 36; Wells v. 
Lilly, 86 Ill. 317; Befarrah v. Spell, 
178 N. C, 231, 100 SE 321; State v. 


it | Lacy, 18 Oh. Cir. Ct. 379, 10 Oh. Cir. 


218 SW 740; Com. v. Cook, 8 Bush 
(Ky.) 220, 8 AmR 456. , 

{a] Illustration.—The exemption 
law, although general, is not to be 
construed as exempting the property 
of a surety on the sheriff's bond from 
an execution on a judgment on the 
bond in favor of the state for taxes 
collected by the sheriff and not ac- 
counted for. Com. v. Cook, 8 Bush 
(Ky.) 220, 8 AmR 456. 

51. Vincent v. State, 74 Ala, 274; 
Whiteacre v. Rector, 29 Gratt. (70 
Va.) 714, 26 AmR 420; Com. v. Ford, 


29 Gratt. (70 Va.) 683. 
52. U. S—Fink v. O'Neil, 106 U. 
S. 272, 1 SCt 325, 27 L. ed. 196 [aff 


21 F. Cas. No. 12,250, 8 Biss. 503, and 
in effect overr U. S. v. Howell, 9 Fed. 
674, 4 Hughes 483]. 


Ark.—State v. Williford, 36 Ark. 
155, 38 AmR 34. 

Ga.—Doe vy. Deavors, 11 Ga. 79. 

Ill—Hume v. Gossett, 43 Ill. 297. 


-Ind.—Maloney v. Newton, 85 Ind. 
565, 44 AmR 46, 
cE rate v. Geddis, 

Mo.—State v. Pitts, 51 Mo. 133. 

N. d . Lawrence State Hos- 
pital v. Fowler, 15 Misc. 159, 37 NYS 
12 [aff 13 App. Div. 436, 43 NYS 608]. 

53. See cases supra notes 49-51. 

54. Com. v. Lay, 12 Bush (Ky.) 
283, 23 AmR 718. 

55. Brooks v. State, 54 Ga. 36; 
Yerger’s Hst., 32 Pa. Co. 237. 

[a] Preéxisting liabilities. — As 
the exemption laws of Georgia, under 
the decisions of the supreme court of 
the United States, cannot allow ex- 
emptions as against debts to private 
individuals contracted prior to the 
adoption of the law, the court re- 
fuses to construe the law as allow- 
ing an exemption as against a pre- 
existing liability to the state. Brooks 
v. State, 54 Ga. 36. 

[b] Board.—Where the state or 
county has paid a pensioner’s board 
to a public institution where the 


44 Towa 


can claim to be refunded out of the 
 atates Yerger’s Est., 32 Pa. Co. 


56. Fink v. O’Neill, 106 U. S. 272, 
biSCt 325, 27 L. ed. 196 [aff_8: Biss. 
503 and overr U. S. v. Howell, 9 Fed. 
674, 4 Hughes 483]. 

{a] Illustration.—Exemptions are 
allowed as against an execution on a 
judgment recovered on a bond given 
for the release of property seized un- 
der process for violation of the ch 
nal revenue laws. Fink v. O’Neill, 
LOG. Ul! S. 2725) ds SCt325, 27/75. -ed: 


196. 
Reg. v. Davidson, 21 U. C. Q. 


58. U. S.—In re Phillips, 209 Fed. 
490; In re Nunemaker, 208 Fed. 491; 
In re Stern, 208 Fed. 488. 

Ark.—Friedman y. Sullivan, 48 Ark. 
213,. 2 SW 785. 

LN das Siseer vacua v. Cook, 5 €olo. 

Fla.—Cator v. Blount, 41 Fla. 138, 
25 S 283. : 

Ga.—Phelps v. Porter, 40 Ga. 485. 
aumacebannelly v. Dripps, 167 NW 


La—Rynella Mill, ete., Co. v. Se- 
gura, 128 La. 643, 55 S 2. : 
Mich.—Feenstra. .v. Tanis, 145 


Mich. 409, 108 NW 674; Gottesman v. 
aeian, 125 . Mich. 60,83 NW 


4oeN Y.—Smith .v. Slade, 57 Barb. 
N. D.—Northern Shoe Co. v. Cecka, 
22 N. D. 631, 185 NW 177. 
Oh.—State v. Shook, 97 Oh. St. 164, 
118 NE 1010; Cechvala v, Madak, 20 
Oh} Cirs Ct Nee Sin 2868 
Pa.—Fehley v. Barr, 66 Pa. 196; 
Ulrich’s App., 48 Pa. 489; Kyle’s App., 


45 Pa. 3538; Scott v. Kerlin, 1 Del. 
Co, 545; Denlinger vy. Burkey, 18 
LancLRevy 94. 


S. D.—Mosteller v. Holborn, 
D. 547, 114 NW 693. ate iS. 
Tex.—Westchester F. Ins. Co, v. 


Goggan, (Civ. A.) 208 SW 163. 


Dec. 111; McGaughey v. Meek, 1 Tex. 
A. Civ. Cas. § 1195. See Vye v. Mc- 
Neill, 3 B. C. 24 (where the debtor 
was allowed to claim his five hun- 
dred dollar exemption out of the pro- 
ceeds of the sale of a horse, although 
the horse was sold to satisfy a prom- 
ms note given in payment there- 
of). 
60. Vanderhorst v. Bacon, 38 Mich. 
669, 31 AmR 328; Maxon v. Perrott, 
17 Mich. 332, 97 AmD 191. 

[aj] Household furniture pur- 
chased and used by a person for 
keeping a boarding house is exempt 
from execution like other household 
goods, and is not within a statute 
rendering stock in trade or means of 
carrying on the debtor’s occupation 
subject. to execution on a judgment 
for the purchase price. Wanderhorst 
Be Bacon, 38 Mich. 669, 31 AmR 

61. Spear v. Locust Wood Ceme- 
tery Co., 72 N. J. Eq. 821, 66 A 1068. 

[a] Cemetery lands are under 
statutes absolutely exempt, and a 
person who sells land to a cemetery 
association with full knowledge that 
it is for use as a cemetery is pre- 
cluded under such statutes from en- 
forcing his claim for the purchase 
money against the land. Spear v. 
Locust Wood Cemetery Co., 72 N. J. 
Eq. 821, 66 A 1068. 

62. Loyless'v. Collins, 55 Ga. 370; 
Tift v. Newsom, 44 Ga. 600. 

63. Behymer vy. Cook, 5 Colo. 395. 

64. American Law Book Co. v. 
Brewer, (Mo. A.) 213 SW 881; De 
Loach Mill Mfg. Co. v. Latham, 99 
Mo. A. 231, 72 SW 1080. 

65. Bridgeford v. Adams, 45 Ark. 
136; Straus v. Rothan, 102 Mo. 261, 


14 SW 940; Haworth y. Franklin, 74. 


Mo. 106; Norris v. Brunswick, 73 


‘Mo. 256. 


66. -Weil v. Nevitt, 18 Colo. 10, 31 
P 487; Rodgers v. Brackett, 34 Minn. 
279, 25 NW 601; Straus v. Rothan, 
102 Mo. 261, 14 SW 940. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 171-173] 


must be in the purchaser’s hands.® 
be considered as in the purchaser’s hands within the 
meaning of such a statute, where it has been sold 
by his trustee in bankruptcy, reserving to the bank- 
t claim to exemption 
against the proceeds of a sale, instead of against the 


rupt the right to assert his 


specific articles sold.®® 


[§ 172] 3. Subjection of Other Exempt Prop- 
erty. The right of the creditor to enforce his claim 
for the purchase price of property classed as exempt 
as a rule extends only to the property purchased, 
I ( There must be an 
identification of the property purchased to enable 
the ereditor to proceed against it.7° 
cation must be of the actual property purchased, and 
the exception will not be enforced against other 
property of the same kind purchased with the pro- 
ceeds from the sale or conversion of the original 


not to other exempt property.®® 


property “1 or exchanged for it.7? 


[§ 173] 4. Character of Claim Falling within 
A judgment on a note given for pur- 
chase money is regarded as a claim for purchase 
money in some jurisdictions,’ although the note pur- 
ports to have been given in payment and satisfac- 
tion of the claim’* or although security has been 
given,?> but the consideration of the note must have 
been the purchase price of the property.”® 
ception also extends to a judgment on a bill of ex- 


Exception. 


67. Mullinix v. Simon, 196 Fed. 
LEE TAGS CCA: +399; 
68. Mullinix v. Simon, 196 Fed. 


igoy,1ue CCA +399. 

69. In re Hammonds, 198 Fed. 574; 
In re Tobias, 103 Fed. 68, 4 AmBankr 
555; Loyless v. Collins, 55 Ga. 370; 
Gibbons v. Gaffney, 154 Pa. 48, 26 A 
24; Canada Law Book Co. vy. Field- 
house, 2 Alta. L. 384, 12 WestLR 396. 

[a] Running account.— Articles 
which have been paid for may be ex~- 
empt on execution on a judgment for 
the purchase price of other articles 
purchased and not paid for, where the 
articles were of the same kind and 
form the basis of a running account. 
Canada Law Book Co. v. Fieldhouse, 
2 Alta. L. 384, 12 WestLR 396. ._ 

[b] In New York the Revised 
Statutes in force in 1842 exempted 
certain property. In that year an 
act was passed exempting furniture, 
tools, a team, and other additional 
property, and containing a proviso 
that such exemption should not ex- 
tend “to any execution issued on a 
demand for the purchase-money of 
such furniture, or tools,... or ar- 
ticles now enumerated by law.” The 
conflicting decisions arising on these 
statutes follow: (1) No exemption 
could be claimed against an execu- 
tion on a judgment rendered for the 
purchase price of any property ex- 
empt from execution by the Revised 
Statutes or by the act of 1842, al- 
though the particular property 
claimed as exempt might have been 
paid for or purchased from another 
person. Snyder v. Davis, 1 Hun 350, 
351, 3 Thomps. & C. 596, 47 HowPr 
147 [not foll Hickox v. Fay, 36 Barb. 
9]; Mathewson v. Weller, 3 Den. 52 
{overr so far as in conflict Cole v. 
Stevens, 9 Barb. 676, 6 HowPr 424]. 
(2) Property exempted by the Re- 
vised Statutes could not be taken on 
an execution issued upon a judg- 
ment rendered for the purchase price 
of property exempted by the act of 
1842, although any property exempt- 
ed by such act could be taken to 
satisfy a demand for any other prop- 
erty exempted thereby. Davis v. Pea- 
body, 10 Barb. 91; Cole v. Stevens, 
supra foverr so far as in conflict 
Mathewson v. Weller, supra]; Craft 
v. Curtiss, 25 HowPr 163; Barnes v. 

‘Anderson, 4 NYLegObs 346. (3) Any 
article exempted by the act of 1842 
could be levied upon to satisfy the 
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change drawn for the price of the property and ac- 
cepted by the debtor.” 
ing taken the buyer’s note and indorsed it, pays a 
judgment thereon recovered against him and the 
buyer jointly by his indorsee an action to recover 
the money so paid cannot be regarded as for pur- 


Where the seller, after hav- 


chase money.’® Where the creditor takes a judgment 


The identifi- 


money.®? 


The ex- | chase. 


Judgment recovered for the purchase 
price of that article, or for the pur- 
chase price of any other article ex- 
empted either by the same act or by 
the Revised Statutes; but no article 
exempted by the Revised Statutes 
could be levied upon to satisfy any 
judgment whatever, even though it 
should be a judgment recovered for 
the purchase price of that article it- 
self. Snyder v. Davis, 1 Hun 350, 3 
Thomps. & C. 596, 47 HowPr 147; Cox 
v. Stafford, 14 HowPr 519. (4) The 
statute did not give a general right 
to the vendor of any articles of the 
class of exempt property to take any 
other of that species of property for 
his debt, but his right was in the na- 
ture of a particular lien on specific 
property, and did not extend to any 
other property except the precise 
property sold. Smith v. Slade, 57 
Barb. 637; Hickox v. Fay, 36 Barb. 9. 

70. Wagner v. Olson, 3 N. D. 69, 


54 NW 286; McBride v. Brooks, 4 
Sask. L. 124. But see Giddens v. 
Dickenson, 60 Fla. 320, 53 S 929 


(holding that a contractor who pur- 
chases material and uses it in the 
erection of a building for another 
cannot have an exemption in the 
amount due him for erecting the 
building as against claims for the 
purchase price of the materials so 
purchased and used). , ; 

[a] For example (1) if the judg- 
ment is taken on a joint note. given 
for the purchase price of two ar- 
ticles, the sale of each being inde- 
pendent of the other, and it does not 
appear definitely that the judgment 
is for the purchase price of one and 
not the other, the debtor’s exemp- 
tion will prevail as against the cred- 
itor’s claim. McBride v. Brooks, 4 
Sask. L. 124. (2) Where a merchant 
purchases goods of the same class 
from different persons, and in the 
ordinary course of business so 
mingles them that it is impossible 
to designate the goods purchased 
from any one person, the entire stock 
will not be liable to seizure in an ac- 
tion by one of such persons for the 
purchase price of goods sold. Wag- 
ner v. Olson, 3 N. D. 69, 54 NW 286. 

71, Smith v. Gufford, 36 Fla. 481, 
18 S 717, 51 AmSR 37. 

[a] Dlustration.—Where the pur- 
chaser, in a contract for the condi- 
tional sale of a horse, recovers dam- 
ages of a third party for negligence 


for the purchase money and afterward loans the 
debtor further money and takes another judgment 
for the amount of the first judgment and the amount 
of the loan and satisfies the first judgment, the sec- 
ond judgment may be regarded as pro tanto a judg- 
ment for purchase money.7® 
has been held that a statute providing that no 
exemption shall be allowed as against a judgment 
for the purchase price will be construed to mean 
a judgment is exclusively for the purchase money 
or a part thereof.®° 
surety on a note given for the purchase price of 
exempt property cannotebe taken under execution 
on a judgment on the note.®! 

Advances for supplies in the making of a crop 
have been regarded as in the nature of purchase 
An agreement to assume indebtedness 
forming part of the consideration of the purchase of 
property is an obligation contracted for its pur- 


On the other hand it 


The exempt property of @ 


Money loaned to be used in purchasing the prop- 


in killing the horse, with which he 
purchases another horse, the vendor 
acquires no title to or lien on the 
new horse, and hence the purchaser 
can hold it as exempt under the con- 
Stitution. Smith v. Gufford, 36 Fla. 
481, 18 S 717, 51 AmSR 37. 
Prohibition of sale as against debt 
for purchase money see infra § 188. 
72. In re Hammonds, 198 Fed. 574. 
73. Rogers v. Brackett, 34 Minn. 
279, 25 NW 601; De Loach Mill Mfg. 
Co. v. Latham, 99 Mo. A. 231, 72 SW 


1080. 

74. Rogers v. Brackett, 34 Minn. 
279, 25 NW 601. 

75. Roberts vy. McGur, 82 Mich. 


221, 46 NW 370. 

76. Washington v. Cartwright, 65 
Gavel Wi. 

[a] Mustration.—A sold a horse 
to B, and A being indebted to C for 
land, B, by agreement of the parties, 
gave his note to C, who credited A 
on the land with its amount. It was 
held that the extinguishment of the 
debt for the land was the considera- 
tion of the note, and not the pur- 
chase money for the horse. Wash- 
ington v. Cartwright, 65 Ga. 177. 

77. Canada Law Book Co. v. ——, 
17 Man. 345, 346 [cit Cyc]. 


78. Harley v. Davis, 16 Minn. 487. 
va Fox v. Delong, 1 Woodw. (Pa.) 

80. State v. Shook, 97 Oh. St. 164, 
118 NE 1010. 

81. Davis v. Peabody, 10 Barb. 
CNB OY) eos 

82. Stephens v. Smith, 62 Ga. 177; 


Tift v. Newsom, 44. Ga. 600; Farmer 
v. Greer Fertilizer Co., 102 S. C. 285, 
86 SE 639. 

[a]. Reason for ruie.— ‘Careful 
consideration of the Constitution and 
statutes on the subject shows the 
intertion of the lawmakers that 
crops shall not be exempt, under the 
previsions for homestead and exemp- 
tion of personal property to the 
heads of families, from attachment, 
levy and sale to enforce the payment 
of obligations contracted in and for 
the production thereof. From the 
standpoint of law and morals, Such 
obligations are of the same nature 
as purchase money obligations, and 
should have the same _ protection.” 
Farmer v. Greer Fertilizer Co., 102 
S. C. 285, 286, 86 SH.639, 

4 an Platt v. Platt, 50 Pla. 594, 39 


may constitute a part of the ‘‘purchase money’’ 
the property.** And where the purchaser makes 
chattel mortgage of the property purchased to a 
third person to raise the money with which to pur- 
chase the property, the mortgagee is in the posi- 
tion of the original vendor and may enforce his 
claim against the exemption.’® The fact that the 
mortgage runs to a third person other than the 
vendor does not change its character as a purchase- 
money mortgage.*® 
* Advances on growing crops. Where a factor 
makes advances and takes a statutory lien on the 
growing crops, such advances are in the nature of 
purchase money.** P 
Costs. Wherever a judgment for the purchasé 
_ price of property is enforceable against the exemp- 
tion right, costs of the action brought to secure the 
judgment are also enforceable against the right.** 
Judgment in tort. A judgment in an action 
against the debtor for taking personal property 
with the consent of the owner and converting and 
disposing of it cannot be regarded as a judgment 
for purchase money.*? Where the seller of personal 
property brings an action in trover against one not 
the original purchaser to recover the property or 
its value, a money judgment therein cannot be re- 
garded as a judgment for purchase money.*° 
Estoppel. The purchaser is estopped to deny the 
truth of a recital in a judgment by confession that 
it was for the purchase price,®? the recital will be 
taken to apply to the entire judgment,®? and de- 
fendant cannot show that a part of the judgment 
{a] Dlustration—A partner who,SE 188. 5 
purchases the partnership assets, 
paying therefor some cash and as- 
suming the partnership debts, when 
sued by the retiring partner for fail- 


ure to pay these debts, cannot claim 
an exemption out of the assets as 


ciple or policy, 
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“It seems to us that there is no 
good reason, founded on either prin- 
why 
should be allowed to hold the prop- 
erty freed from this right, 
because the debt for purchase money iM 


\ [§§ 478-175 


was given. for an individual debt of defendant.°° 

[§ 174] 5. Persons Entitled to Benefit of Bx- 
ceptions. Some authorities hold that an exemption 
may be claimed as against an assignee of a note 
given for purchase money;°** other authorities hold 
that the assignee takes all the rights of his as- 
signor.®> A creditor of the vendor who has brought 
suit against the vendor and has instituted garnish- 
ment proceedings against the purchaser is entitled 
to an enforcement of the vendor’s rights as against 
the exemption rights of the purchaser.%° 

[§ 175] J. Rent and Liens for Supplies to Ten- 
ant. . Where the common-law proceeding by distress 
for the recovery of rent has been abolished,®* a claim 
for rent is, in the absence of express provisions of 
the statute, subject to the general rules as to exempt 
property ;°* and even in states where claims for rent 
are expressly excepted from the operation of the 
general exemption law, if the judgment for rent is 
entered pursuant to an agreement of the parties, it 
may be questioned whether the landlord is not held 
to have waived his rights under the exception, and 
the tenant entitled to his exemption.®® By express 
provision in the statutes, however, claims for exemp- 
tions in personalty are frequently made subordinate 
to claims:for rent, and the same result is secured in 


other states by the establishment, under the statute, 


of landlord’s liens, which, although not made in ex- 
press terms an exception to the exemption jaw, will, 
under the operation of the lien statute, have that 
effect,? the reasoning of the court proceeding on 
the ground that the property to which the lien at- 


specific lien for rent is waived by 
his acceptance of a judgment in lieu 
of rent and exemption may be al- 
lowed against the judgment. In re 
Lumpkin, 14 F. Cas. No, 8,606, 2 
Hughes 175. 

Fla.—Schofield v. Liody, 35 


the vendee 


simply 


against this equity. Platt v. Platt, 50 
Fla. 594, 39 S 536. 

84. Houlehan vy. Rassler, 73 Wis. 
557, 41 NW 720. But see Laguna v. 
Quinones, 23 Porto Rico 358 (holding 
that the statutory exception does not 
apply to the claim of one who guar- 
antees the purchaser’s note, proceeds 
of which are invested in the prop- 
erty claimed to be exempt by the 
latter who contracts to repay the 


guarantor). 

85. Dosbough Nat. Bank v. Jelf, 
86 Kan. 41, 119 P 588. See State 
Bank v. Shepherd, (Kan.) 182 P 653 
(one who gives to lender a mortgage 
on property purchased under single 
contract, representing that money is 
to be used to make payment on all 
property, cannot change nature of 
mortgage as purchase money mort- 
gage by showing agreement with 
Seller that payment should apply on 
only part of property). 

86. Dosbaugh Nat. Bank vy. Jelf, 
86 Kan. 41, 119 P 538. 

87. Tift v. Newsom, 44 Ga. 600. 

88. Woodlawn Cemetery Co. v. 
Stout, 97 SW 756, 30 KyL 165. 

conke of action generally see supra 


89, Hoyt v. Van Alstyne, 15 Barb. 
CNG YA) 5682 

Williams v. American Slicing 
. Co., 148 Ga. 770, 98 SE 270. 

Hawbicker’s Est., 6 Pa. Co, 


GMP asKCo. 
Gieea.e CG 


94, Weil v. Nevitt, 18 Colo. 10, 31 
P 487; Shepard v. Cross, 33 Mich. 96. 
95. Langevin v. Bloom, 69 Minn. 
22, 23, 71 NW 697, 65 AmSR 546; 
State v. Orahood, 27 Mo. A, 496; 
Lawson v. Pringle, 98 N. C. 450, 4 


Hawbicker’s Est., 


Hawbicker’s Est., 


has been transferred by the vendor 
to a third party.’’ Langevin v. Bloom, 
supra. / 

[a] “The true test is this: Does 
the vendee owe the purchase money, 
or any part of it? and if so, the debt 
comes within the constitutional pro- 
vision, and it is immaterial to whom 
the money is due. The assignee, 
when it is assigned, becomes the 
owner of the debt, but it is still a 
debt incurred in making the pur- 
chase. Nor is it material whether the 
debt exists in the form of a note or 
bond or in a verbal contract it is 
equally capable of being trans- 
ferred.” Lawson v. Pringle, 98 N. C. 
450, 454, 4 SE 188. 

96. Liddell v. Jones, 76 Ark. 344, 
88 SW 961, 113 AmSR 99, 

97. Exemptions from distress for 
rent see Landlord and Tenant [24 
Cye 1296]. 


oe: Mason v. O’Brien, 42 Miss. 
99. In re Lumpkin, 14 F. Cas. No. 


8,606, 2 Hughes 175; Morris Run Coal 
Min. Co. v. Chrzan, 31 Pa, Super. 184. 

[a] For example, the tenant was 
allowed his exemption as against the 
landlord but the issue as to whether 
a landlord’s right was not paramount 
under a statute making an action for 
rent an exception to the exemption 
law was not raised, the decision go- 
ing off on the point whether the 
judgment was in an action of con- 
tract or tort, it being held that 
while in form the action is a tres- 
pass and tort, in this case the en- 
tering of judgment was pursuant to 
an agreement of the parties and so 
founded | in contract and defendant 
was entitled to his exemption. Mor- 
ris Run Coal Min, Co. v. Chrzan, 31 
Pa. Super. 184. 2 

[b] Federal rule.—The landlord’s 


Fla. 1, 16 S 780; Hodges v. Cooksey, 

83. Pla. -715, 15 S 549, 24 LRA. 812; 

Blanchard v. Raines, 20 Fla. 467; 

Catheart v. Turner, 18 Fla. 837. 
La.—Stewart v. Lacoume, 30 La. 

Ann. 157, 

ees eee ae v. Duff, 60 Miss. 


N. J.—Hoskins v. Paul, 9 N. J. L 
110, 17 AmD 455. 


Pa.—Williams v. Sheridan, 7 Luz 
Leg Reg 14. 4 
Piha etree v. George, 1 Head 


Tex.—Stokes v. Burney, 3 Tex. Civ. 
A, 219, 22 SW 126. 

[a] In South Carolina where the 
statutes exempt crops, etc., but pro- 
vide that they shall not be claimed 
as against ‘an obligation contracted 
in the production of the crop,’ the 
exemption cannot be claimed as 


Jagainst a liability for rent of the 


farm on which the crop was raised. 
Prince  v. Nance, 7S. C. 351, 355. 

[b] “he object and effect of this 
statute was to abolish all exemptions 
against demands for rent, and this 
consequence follows regardless of 
the legal process adopted for the col- 
lection of such demands.- The test 
of exemption or non-exemption is not 
the form of action pursued, but the 
consideration of the debt due.” Ran- 
som v. Duff, 60 Miss. 901, 903. 

2. Shirling v. Kennon, 119 Ga. 501, 
46 SE 630; Harrell v. Fagan, 43 Ga. 
339; Taliaferro v. Pry, 41 Ga. 622; 
Davis v. Meyers, 41 Ga. 95; Smith v. 
Youngblood, 23 Ga. A. 640, 99 SH 
148; Jones v. Spillers, 9 Ga, A. 473, 
71 SE 777; Rogers v. Trumble, 86 
‘Nebr. 316, 125 NW _ 600; Rice v. 
Wadsworth, 59 N. H: 100; Hamer v. 
McCall) ):121 “Ny oC. 7196, 28:8H. 2975 
Slaughter v. Winfrey, 85 N. C. 159; 
Durham vy. Speeke, 82 N. C. 87. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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taches belongs to the landlord until such lien is dis- 
charged, and the tenant, as against his landlord, 
has no property therein which he ean élaim as his 
exemption under the exemption statute.s It has 
even been held that the landlord’s lien, although 
existing by force of a statute only, will be enforced 
against a constitutional exemption in the tenant, 
but this is so only to the extent that the statute 
provides a landlord’s lien on agricultural products 
raised on the land,® the land in such ease being re- 
garded as such a factor in the production of the 
crops as to subordinate the title of the tenant to the 
lien given by the statute for the use of the prem- 
ises,° and a statutory lien on other property of 
the tenant would be subordinate to the tenant’s con- 
stitutional claim to exemption.? But under other 
statutes and under other constitutional provisions 
the landlord’s statutory lien to goods other than 
agricultural products raised on the land is enforced 
against a tenant’s constitutional exemption.’ A lien 
under a chattel mortgage given by the tenant,® or 
under the terms of a lease by which the tenant prom- 
ises to execute a chattel mortgage upon demand of 
the landlord,!” is also superior to the tenant’s claim 
to exemption. A landlord’s claim for rent as 
against his tenant’s claim for exemption can ba 
enforced only by the landlord,!? and against his 
tenant only.1? A creditor of the tenant other than 
the landlord is not entitled to the landlord’s in- 
munity from exemption,!* and his wrongful seizure 
of the exempted articles is none the less wrongful 
because the landlord afterward enters claim to the 
proceeds of the sale.1* Nor do the landlord’s rights 
attach as against a debtor of the tenant so as to 
deprive the tenant’s debtor of the benefit of the 
exemption provisions.’> And so statutory provisions 
in favor of the tenant, giving him an exemption lim- 
ited in amount as against the landlord’s distraint of 


3. Slaughter vy. Winfrey, 85 N. C. 
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. ; 
goods on the premises, confers benefits of which 
the tenant only can take advantage,1® and a third 
person who owns goods on the leased premises sub- 
ject to distress cannot claim the tenant’s right to 
exemption.‘ Under particular provisions, how- 
ever, a subtenant has been held entitled to the stat- 
utory exemption from distress.18 In some states 
the landlord’s lien extends to and includes the costs 
of such legal proceedings as are necessary to recover 
his rent,’® and, on the grounds given, the landlord’s 
costs in establishing his lien, may be enforced 
against the tenant’s exemption.2° 

[§ 176] K. Necessaries. Under some statutes 
debts due for ‘‘necessaries’’ furnished to the debtor 
or his family may be enforced against property oth- 
erwise exempt.?1, What may be regarded as ‘‘neces- 
saries’’ within the meaning of such a statute cannot 
be determined by any arbitrary and inflexible rule 2? 
but depends upon the circumstances of each ease.?? 
The article must be necessary for the debtor’s per- 
sonal support, and that of his family,24 as distin- 
guished from necessary for the maintenance of his 
business,?> or for the support of others than him- 
self and his own family.2° Debts for legal serv- 
ices,*7 medical attendance,?® farming utensils,2® sup- 
plies furnished the tenant by the landlord to sup- 
port the tenant’s family,°° and supplies for making 
a crop and cultivating the land,®1 have all been held 
to be within the exception to the exemption laws. 
A statute which limits the exception to the exemp- 
tion law to ‘‘necessaries sold’’ or ‘‘ work performed 
in a family as a domestic’’ is construed to limit the 
application of the law to articles of the kind usually 
known as necessaries sold and delivered,?? and to 
exclude all services other than those expressly men- 
tioned,** and under such a statute the services of a 
physician,** and rent, are not within the scope of 


McAuley v. Tracy, 61 


159. 

4. Schofield v. Liody, 35 Fla. 1, 
16 S 780; Hodges v. Cooksey, 33 Fla. 
715, 15 S 549, 24 LRA 812; Blanchard 
v. Raines, 20 Fla. 467; Cathcart v. 
Turner, 18 Fla. 837. 

5. Schofield. v. Liody, 35 Fila. 1, 
16 S 780; Hodges v. Cooksey, 33 Fla. 
715, 15 S°549, 24 LRA 812. 

6. Schofield y. Liody, 35 Fla, 1, 
16 S 780; Hodges v. Cooksey, 33 Fla. 
715, 15 S549, 24 LRA 812. 4 

7. Schofield v. Liody, 35 Fla. 1, 
16 S 780; Hodges v. Cooksey, 33 Fla. 
715, 15 S 549, 24 LRA 812. 

8. Ex p. Barnes, 84 Ala. 540, 4 
S 769. 

9. See infra § 196. 
Rogers v. Trumble, 
316, 125 NW 600. 


86 Nebr. 


11. “Duperron v. Communy, 6 La. 
Ann, 789, 

12. Swope v. Ross, 29 Ark. 370. 

12. Duperron vy. Communy, 6 La. 
Ann. 789. 

14, Duperron v. Communy, 6 Ja. 
Ann, 789. 

15. Swope v. Ross, 29 Ark. 370. 

16. Guest v. Opdyke, 31 N. J. L. 
55.22 


17. Guest v. Opdyke, 31 N. J. L. 
2 


552: 

[a] Tlustration—Where a tenant 
contracts with a third person to work 
the land on shares, the grain to be 
divided, the occupier under the agree- 
ment is not entitled to the benefit of 
the act of March 18, 1851, exempt- 
ing property to the amount of two 
hundred dollars from distress, not 
being a tenant of the lessor, and 
there not being any privity of con- 
tract Cp tae as Guest v. Op- 
‘dyke, 31 N. J. L. 2 

“ie. Rudd v. Ford, 91 Ky. 183, 15 
SW 179, 12 KyL 740, 


a eit Slaughter v. Winfrey, 85 N.|of the statute. 


Pare Slaughter v. Winfrey, 85 N. 

21. See statutory provisions; and 
eases infra this section. 

22. Provost v. Piche, 938 Me. 455, 
45 A 506. 

23. Fisher v. Shea, 97 Me. 372, 54 
A 846, 61 LRA 567; Provost v. Piche, 
93 Me. 455, 461, 45 A 506. 

“The term is a relative one and 
what would be classed among neces- 
saries under the circumstances of 
one case, would not be in anotner.” 
Provost v. Piche, supra. 

24. McAuley v. Tracy, 61 Me. 523; 
Lehnoff v. Fisher, 32 Nebr. 107, 48 
NW 821. 

{a] Burial expenses of a deceased 
member of debtor’s family cannot 
be charged as ‘necessaries,’ under 
St. § 6489 subd 9. Watkins v. 
Schlecter, 9 OhS&CP 590, 7 OhNP 42. 


25. Lehnoff v. Fisher, 32 Nebr. 
107, 48 NW 821. : 
[a] Boarding house supplies.— 


The provision of the code that prop- 
erty shall not be exempt from execu- 
tion or attachment “for any debt 
contracted by any person in the pur- 
chase of the actual necessaries of 
life for himself or family’ does not 
apply to debts contracted by the 
head of a family for groceries and 
provisions furnished to him as sup- 
plies for a boarding house. Lehnoff 
vy. Fisher, 32 Nebr. 107, 110, 48 NW 
821. 

McAuley v. Tracy, 61 Me. 523. 


26. 
[a] Groceries in payment for 
poard.—Groceries furnished to an 


unmarried person and used in_ the 
family in which he was boarding, 
being taken in payment for his board, 
were not “necessaries furnished him 
or his family” within the meaning 


Me. 5238. 

27. Halsell v. Turner, 84 Miss. 
432, 36 S 531; Rich vy. Treu, 25. R. I. 
208, 55 A 492; Crafts v. Carr, 24 R. 
ine 53 A 275, 96 AmR 721, 60 LRA 


[a] Wages, sued for and collected. 
—That money collected by an attor- 
ney was collected on a claim for his 
client’s wages, which are exempt 
from seizure by third persons, does 
not render the fund so collected ex- 
empt from the attorney’s lien for 
services. Haisell v. Turner, 84 Miss. 
432, 36 S 531. 

28. Darling v. Andrews, 9 Allen 
(Mass.) 106; Wood. v. O’Kelley, 8 
Cush. (Mass.) 406; Kraft v. Wolf, 15 
OhS&CP 554. 

29. Mitchell v. Joyce, 69 Iowa 121, 
28 NW 473. 

30, Cathcart v. Turner, 18 Fla. 
887; Connor v. Botts, 11 Ky. Op. 132. 
Mins Catheart v. Turner, 18 Fla. 

As within purchase-money excep- 
tion see supra § 173. 

Landlord’s lien see supra § 175. 


32. Beard v. Covill, 102 NYS 204. 

33., Taylor v. Barker, 108 App. 
Div. 21, 95 NYS 474. 

34. Taylor v. Barker, 108 App. 


Div. 21, 95 NYS 474; Beard v. Covill, 
102 NYS 204. 

[a] Construction of statute.—‘‘The 
plaintiff claims, .and he has sup- 
ported his claim by a long line of 
authorities, that the words of the 
statute, ‘where a judgment has been 
recovered wholly for. necessaries 
sold, is broad enough to cover the 
professional services of a surgeon 
rendered at the request of the de- 
fendant, but the difficulty is that, 
if it be conceded that these words 
might, under certain circumstances, 


102 [25C.J.] 
6 

the statutory exception.** An action on a judgment 

for damages caused hy negligence is not an action 

for necessaries.°° 

An action on a judgment recovered for neces- 
saries is entitled to the benefit of the exception at- 
taching to the original claim,*” although there 1s 
authority to the contrary.** A judgment in an ac- 
tion on a judgment of another state for necessaries 
is not one recovered for necessaries under the stat- 
ute.®° 

Against claim for wages. In some jurisdictions as 
against the debtor’s right to exemption for wages 
the claim for necessaries is allowed to reach only a 
specified percentage of an amount due the debtor 
for wages or earnings,’® or only wages in excess 
of a certain amount,*! and under such a statute a 
debt for necessaries cannot be enforced against the 
minimum amount named as exempt.*? — 

[§ 177] L. Board. In some jurisdictions the 
statute provides that no exemption shall be allowed 
against a judgment obtained for board.** In some 
states this exception is limited to current charges 


cover the case at bar, such con- 
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on a judgment as well as when it is 


S  iSgtmecirr 


for board and is not applicable to arrears.4* Some 
statutes limit the amount of wages which may be 
taken on execution for board for a fixed period of 
time.*® Under such statutes the judgment must 
show affirmatively that it was obtained for board 
for the statutory period or less.4® Under a statute 
which provides that no exemption of property from 
attachment shall be allowed on a judgment obtained 
for board, it is necessary that the suit be brought 
on a judgment for board and not merely on a claim 
for board in order to secure immunity from exemp- 
tion under the statutes? The exemption may be 
claimed therefore in a suit for board under such 
statute, when wages are attached on original 
process,4® and the creditor must give the debtor 
security for damages by reason of a false claim or 
failure to prosecute his action to judgment.*® <A 
statute disallowing the exemption as against such 
judgments ‘‘from and after the passage of this 
Aet’’ does not apply to judgments obtained before | 
the passage of the act.°° ‘The immunity from exemp- 
tion applies only to a claim for the debtor’s board,>? 


board bill was still entitled to the 
thus 


struction is made impossible by that 
higher rule of statutory interpreta- 
tion, which commands us to read the 
entire statute, and to give force and 
effect to the legislative intent. The 
language of the act, in so far as it is 
necessary to the determination of 
the question here presented, is that 
where a judgment has been recov- 
ered wholly for necessaries sold, or 
work performed in a family as a 
domestic, or for services rendered 
for salary owing to an employee of 
the judgment debtor, and where an 
execution issued upon said judgment 
has been returned wholly or partly 
unsatisfied, and where any wages,’ 
etc., ‘are due and owing to the judg- 
ment debtor,’ the court or judge or 
justice may afford the relief provided 
in the statute. Whatever might be 
spelled out of the words ‘necessaries 
sold’ under other circumstances, it 
must be entirely plain that the Leg- 
islature by using the words ‘or work 
performed in a family as a domes- 
tic,’ ete., intended to limit the scope 
of the statute to goods and chattels 
of the kind known as. necessaries, 
and to. the special kinds of service 
mentioned in the act. The rule is 
as old as the common law that the 
express mention of one thing im- 
plies the exclusion of another.” Tay- 
lor v. Barker, 108 App. Div. 21, 22, 
95 NYS 474. 

35. Beard v. Covill, 102 NYS 204. 

36. Kelly v. Mulcahy, 131 App. 
Div. 639, 116 NYS 61. 

87. Garside v. Colby, 72 N. H. 544, 
545, 50 A 50; Esman v. Roller, 27 Oh. 
Cir. Ct. 712; Thompson v. Roach, 15 
R. I. 417, 6 A 790. Contra Salisbury v. 
House, 15 OhS&CP 584: 

‘Whenever. justice requires it, 
judgments will be generally con- 
strued, not as a new debt, but as an 
old debt in a new form.’ Garside v. 
ee supra [quot Freeman Judgm. 
§ ]. ; 

[a] Reason for rule. — “Strictly 
speaking, the cause of action in the 
first suit was the promise of the de- 
fendant, express or implied, to pay 
the amount due for necessaries, and 
in the second suit the judgment 
against the defendant for the amount 
due for necessaries. We cannot see 
why the cause of action is not as 
much for necessaries furnished in 
the second suit as in the first. The 
meaning of the statute is that any 
person who has furnished another 
with necessaries shall have the right 
to attach the latter’s wages to their 
full amount. We cannot see any rea- 
son why we should not give effect 
to this meaning when the action is 


1876, makes this exception. 


on the original promise.” Thompson 
v. Roach, 15 R. 1..417, 6 A 790. 

38. Brown vy. West, 73 Me. 23. 

39. Neuman v. Mortimer, 98 App. 
Div. 64, 90 NYS 524, 34 NYCivProc 
164. 

[a] Reason for rule,—‘‘The judg- 
ment here sought to be enforced was 
not obtained wholly for necessaries, 
being one obtained in an _ action 
brought on a judgment of the Su- 
preme Court of New Jersey. ASs- 
suming that the original cause of ac- 
tion in New Jersey was wholly for 
necessaries, the action here was on 
a judgment and not on the original 
cause of action.” Neuman v. Morti- 
mer, 98 App. Div. 64, 66, 90 NYS 524. 

40. See statutory provisions; and 
Haas v.,.Haas, 25. Oh. |Cir. Ct.. N.S. 
107; Bulla v. Kent, 15 OhS&CP 409. 

{a] Voluntary payments by debt- 
or will not avail against garnish- 
ment. Haas v. Haas, 25 Oh. Cir. Ct. 
N. S. 107. Contra Bulla v. Kent, 15 
OhS&CP 409. 

41. In re French, 250 Fed. 644; 
Jumper v. Moore, 110 Me. 159, 85 A 
485; Sullivan v. Hadley Co., 160 Mass. 
32, 35 NE 103;-Wilson v. Richardson, 
(Vt.) 106 A 658. 

[a] Determination of amount.— 
Where, after plaintiff had brought 
suit against defendant by way of 
trustee process, defendant made an 
assignment of wages then due him 
from the trustee to the amount of 
ten dollars, the sum exempt under 
Gen. L. §§ 1936, 1944, and thereafter 
plaintiff discontinued the suit and 
brought the present suit, in which 
he attached by trustee process the 
goods, chattels, effects, and credits 
of defendant then in the hands of the 
trustee, the ten dollars assigned 
could not be taken into account in 
determining the exemption. Wilson 
v. Richardson, (Vt.) 106 A 653. 

42. Jumper v. Moore, 110 Me. 159, 
85 A 485; Sullivan v. Hadley Co., 160 
Mass. 32, 35 NE 103. 

43. Weisman v. Weisman, 133 Pa. 
89, 19 A 300; Karnes y. Rosena Fur- 
nace Co., 5 Pa. Dist. 752, 18 Pa. Co. 
306; Tredennick v. Jones, 7-Pa. Co. 
548; Blythan v. Rescoria, 1 Kulp 
(Pa.) 351; Panneton y. Gagnon, 47 
Que. Super. 8. 

44, Matter of Strohm, 51 Misc. 
481, 101 NYS 688, 38 NYCivProc 171. 

45. See statutory provisions. 

[a] In Pennsylvania (1) the act 
of 1889, amendatory of the act of 
The act 
of 1876 made wages liable to attach- 
ment execution where the claim was 
for board, but the laborer who had the 
money and yet would not pay his 


benefit of the exemption law, 
rendering the act practieally nuga- 
tory. Smith v. McGinty, 101 Pa. 402; 
Thomas y. Glasgow, 2 Pa. Dist. 711, 
13. Pas. Co. 167: Blythan’ v: Rescoria,; 
1 Kulp 351; Carden v. Scott, 1 Kulp 
196; McGentey v. Keefe, 8 Luzhleg 
Reg 179. (2) To remedy this the 
legislature passed the act of 1889, 
and the two acts are thus required 
to be read together. If judgment has 
been obtained for four weeks’ board 
or less, there is no exemption 
against an attachment execution for 
a judgment. Weisman vy. Weisman, 
133 Pa. 89, 19 A 800; Karnes v. Ro- 
sena Furnace Co., 5 Pa. Dist. 752, 18 
Pa. Co. 306; Dillon v. Treverton, 4 
Pa. Dist. 266, 16 Pa. Co. 89; Thomas 
vi. Glasgow, 2. Pa:; Dist ber Ba, 
Co. 167; McCarty v. Dougherty, 16 
Pa. Co. 86; Tredennick v. Jones, 7 
Pa. Co. 548; Hughes v. Jones, 8 Kulp 
242; Blythan v. Rescorla, 1 Kulp 351. 


46. Weisman v. Weisman, 133 Pa. 
89, 19 A 300. 

[a] Splitting claim.—(j) There 
are conflicting decisions as to 
whether, under this provision, a 


judgment for board in excess of the 
statutory amount can be enforced in 
part as against exempt property. 
There is authority for the position 
that a judgment for an amount in 
excess of the statutory limit cannot 
be* split up, and an attachment is- 
sued for the part only, within the 
statute... Tredennick v. Jones, 7 Pa. 
Co. 548. (2) There is also authority 
against dividing such judgment into 


parts, and issuing separate execu- 
tions on each part. Hawk v. Rock,. 
14 Pa. Co. 490. (3) There is still 


later authority distinguishable from 
that last referred to, but contrary to 
the first decision mentioned, that 
a judgment for board in excess of 
the statutory limit may be divided 
and an execution issued for the 
statutory amount. Karnes y. Rosena 
Furnace Co., 5 Pa. Dist. 752, 18 Pa. 
Co: 306. 

47. Dillon v. Treverton, 4 Pa. Dist. 
266, 16 Pa. Co. 89; Thomas v. Glas- 
gow, 2'Pa. Dist: 711, 13'BPa: Co. 167; 
McCarty v. Dougherty, 16 Pa. Co. 
86; McGinley v. McDonough, 3 Lanc 
LRev (Pa.) 202. Contra Smith v. 
Dingus, 12 Pa. Co. 299 (under the act 
of May 8, 1876). ; 

48. Thomas v. Glasgow, 2 Pa. 
Diste. 711; 413° Pa. (Cope te [fon aAte- 


Sooners v. Keefe, 8 lLuzLegObs 
49. Serena v. Guilfry, 7 Pa. Dist. 


141, 20 Pa. Co. 549. 
50. Brown v. Reiser, 8 Pa. Co. 416. 
51. Wilhelm v. Mumma, 16 Pa. 
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and not for the board of his wife or children.®2 
If the judgment is entered for the board of the 
debtor and his wife and children, the debtor’s 
exemption will be allowed as against the entire judg- 
ment,°* unless the amount of the debtor’s board can 
be separated from the rest of the judgment,5+ in 
which ease claim for exemption will be denied only 
as against that part of the judgment which is based 
on the claim for the debtor’s board.5> <A statute 
exempting certain property from general execution 
has been held not to abrogate the common-law lien 
of an innkeeper.®* 

[§ 178] M. Lien of Keeper of Livery or Board- 
ing Stable.” Under a statute giving a livery stable 
keeper a lien upon all property coming into his pos- 
session, a lien may be had upon exempt property.°8 

[§ 179] N. Wages. Where there is no express 
statutory provision for immunity of claims for 
wages from exemption, and where there is either no 
mechanics’ lien law or no establishment by the ered: 
itor of a lien under such law where it exists, the 
debtor’s claim for exemption as against such lia- 
bilities will be allowed.5® By express provision in 
some states exemptions cannot be claimed as against 
a liability for wages or salary due to laborers, me- 
chanies and employees.*° Under a provision of this 
kind a laborer is one who performs manual labor 
not requiring special knowledge or skill, and a sery- 
ant is one performing menial service.£t One who 
performs services requiring professional skill,® or 
which are not menial in character,® is not entitled 
to the benefits of the exception. There is authority, 
however, for a definition of a laborer or servant, 
based not on the menial character of his work, but 
on the length of the payment period, wages paid 
at short intervals being within the meaning of the 
exception.*¢ Where payment for services are not in 
the nature of payments by an employer but rather 
payments by customers in a business they are not 
Dist. 463; Wilhelm v. Mumma, 33 Pa.| § 1). 
Co. 169. 


52. Donohue v. Redding, 
Dist. 552; Wilhelm v. Mumma, 


24 Pa. 62. 
16 


EXEMPTIONS 


Farinholt v. 
936, 21 SE 817, 44 AmSR 953. 
Weymouth y. Sanborn, 
H, 171, 173, 80 AmD 144. 
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wages within the meaning of the statute,®> and 
where the facts disclose a joint adventure, the profits 
of which are to be shared by all the coadventurers, 
no one of them can be said to be in the employ of 
either of his associates and money due from one 
to the other under the agreement is not wages within 
the meaning of the exception.®* 

Independent contractors. A person who makes 
an independent contract to do certain work, and 
employs laborers to do the manual labor necessary 
in performance of the contract, is not a laborer, and 
the money due him under the contract is not within 
an exception of debts due for clerk’s, laborer’s, or 
mechanic’s wages.°7 An employee who so far re- 
tains the control of the work in hand that he is not 
subject to the direction of his employer while en- 


gaged in it is an independent contractor, and not 


within the exception.®® 

A note given for labor does not change the char- 
acter of the claim, so as to take it out of a statute 
excepting claims for labor, unless such was the in- 
tention of the parties.®® But the labor for which the 
note is given must be of a character to be included 
within the statutory exception,’® and if the note 
is in fact given for services not within the statute, 
the fact that it states on its face that it is given ‘‘for 
labor’’ will not avail to bring it within the excep- 
tion.7! And so under a statute providing that there 
shall be no exemption in personal property against 
a judgment for. wages, a judgment on a promissory 
note which recites that it was given for wages, 
but which was in fact given for something other 
than wages, is not a judgment for wages within the 
meaning of the statute.“? But a judgment of a jus- 
tice which states that it is for ‘‘the wages of a 
laborer’’ is sufficient to authorize an officer to levy 
execution on property otherwise exempt." 

Extent of the exception. Whether a laborer can 
enforce a claim for his own wages against the 
Luckhard, 90 Va. [a] Iustration. —A partnership ' 
ene which carries on a laundry and does 


work for any person who may em- 
ploy his services is not entitled to 


Pa. Dist. 463. 


53. Wilhelm v. Mumma, 16 Pa. 
Dist. 463. 

54. Wilhelm v. Mumma, 16 Pa. 
Dist. 463. 

55. Wilhelm v. Mumma, 16 Pa. 
Dist. 463. 


56. Swan y. Bournes, 47 Iowa 501, 
503, 29 AmR 492; Thorn vy. Whitbeck, 
1i Misc. 171, 32 NYS 1088. 

57. Inien generally see 
Stable Keepers [25 Cyc 1507]. 

5g. Munson v. Porter, 63 Iowa 453, 
19 NW 290; Fitch v. Steagall, 14 
Bush (Ky.) 230; Flint v. Luhrs, 66 
Minn, 57, 68 NW 514, 61 AmSR 391. 

59. Frutchey v. Lutz, 167 Pa. 337, 
31 A 638. 

Wiechanics’ and materialmen’s liens 
see Mechanics’ Liens [27 Cyc 27]. 
U. S—In re Vonhee, 238 Fed. 


Livery 


60. 
422: In re Phillips, 209 Fed. 490 
Washington). 
: Zll.—Dickinson v. Rahn, 98 Ill. A. 
245. y 
Kan.—Reed y. Umbarger, 11 Kan. 
206. 


Nebr.—Snyder v. Brune, 22 Nebr. 
189, 34 NW 364. 

eet hes v. Lutz, 167 Pa. 3387, 
31 A 628; Meiers v. Umla, 6 Kulp 332. 

61. Dickinson v. Rahmn, 98 Tll. A. 
245; Farinholt v. Luckhard, 90 Va. 
936, 21 SE 817, 44 mks Ges ae ps 

a Mail carrier.— pe - 
ee to carry, the United States 
mail is a laboring man within the 
meaning of a constitutional provision 
excepting from the operation of the 
‘exemption laws any demand for 
services rendered by a laboring per- 


son or a mechanic” (Const, art 


“The term ‘laborer’ is ordinarily 
employed to denote one who sub- 
sists by physical toil, in distinction 
from one who subsists by profes- 
fessional skill. The exception of 
claims for labor would not, therefore, 
ordinarily be understood to embrace 
the services of the clergyman, 
physician, lawyer, commission mer- 
chant, or salaried officer, agent, rail- 
road and other contractors, | but 
would be confined to claims arising 
out of services where physical toil 
was the main ingredient, although 
directed and made more valuable by 
mechanical _ skill.” Weymouth  v. 
Sanborn, supra. 

63. Epps v. Epps, 17 Ill. A. 196. 

[a] Traveling salesman and book- 
keeper.—An employee who performs 
no other services than as traveling 
salesman and bookkeeper for a mer- 
cantile house is not a “laborer or 
servant” within the meaning of a 
proviso in an exemption law that no 
property shall be exempt when the 
debt or judgment against which the 
exemption is claimed is for wages of 
any laborer or servant. Epps v. Epps, 
Pei Aneelo Gs : 

64. Gordon v. Jennings, 9 Q. B. D. 
45. 

[a] Railroad secretary. — Under 
this definition the salary of a secre- 
tary to a railroad company 1n re- 
ceipt of a quarterly salary and sub- 
ject to dismissal at a quarter’s no- 
tice is not wages within the mean- 
ing of the statute. Gordon v. Jen- 
9 Q. B. D. 45. 

Steininger v, Butler, 5 Pa. 
Dist. 43, 


/ 


immunity from exemption under the 
statute which gives immunity from 
exemption to claims of persons hired 
for wages or salary whether at so 
much fer diem or otherwise. Stein- 
inger v. Butler, 5 Pa. Dist. 43. 

66. Parrington v. Weinberger, 86 
Or. 49, 166 P 442, 528. 

67. Henderson v. Nott, 36 Nebr. 
154, 54 NW 8&7, 38 AmSR 720. 

68. Fox v. McClay, 48 Nebr. 820, 
67 NW 888. 

[a] Boot manufacturer.—One who 
manufactures a pair of boots upon 
the written order of another is an 
independent contractor, and hence his 
claim is not within Code Civ. Proc. 
§ 531, providing that nothing shall 
exempt any property from execution 
for clerks’, laborers’ or mechanics’ 


wages. Fox v. McClay, 48 Nebr. 820, 
67 NW 888. 
69. Graves v. Ahlgren, 87 Ill. A. 


668; Reed v. Umbarger, 11 Kan. 206; 
Weymouth v. Sanborn, 43 N. H. 171, 
80 AmD 144, 
eiars Magers vy. Dunlap, 39 Ill. A. 
ee Magers v. Dunlap, 39 Ill. A. 
[a] Dilustration.—The words “for 
labor,” in a note given a physician 
for his services, do not import that 
the consideration was wages due the 
payee “as laborer or servant,’ with- 
in the meaning of the exemption 


nie Magers v. Dunlap, 39 Ill. A. 
ie Bundy v. Harris, f51 Til. A. 
572 Stroup vy. Hobbs, 65 Ill, A. 
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wages of his employer, otherwise exempt, depends 
upon the jurisdiction. In some states no property 
whatever is exempt from execution for the wages of 
a laborer or servant."* In other jurisdictions a 
laborer’s ‘claim for wages, enforceable against 
exempt property generally, cannot be enforced 
against exempt wages earned by-his employer.” In 
some states immunity from exemption is given only 
to a judgment which does not exceed an amount 
fixed by statute.7* Under such statutes an exemp- 
tion may be claimed against a judgment for wages 
in excess of the statutory limit,’7 even though the 
amount actually collected on the judgment is less 
than the statutory amount.’§ 

[§ 180] 0. Constitutionality and Construction 
of Exceptions.7® A statutory provision, making an 
exception to the exemption law, cannot be sus- 
tained if it is in conflict with the provisions relat- 
ing to exemptions contained in the state constitu- 
ton.8° But a constitutional provision excepting cer- 
tain property from payment of ‘‘any debt or lia- 
bility’? is construed to protect the property from 
statutes intended to create involuntary liens only,®* 
and not from statutes providing for liens to be 
ereated by the voluntary act of the debtor.’? Stat- 
utory provisions making an exception to the general 


74. Bohn v. Weeks, 50 Ill. A. 286.) tution exempting 
75. Snyder v. Brune, 22 Nebr. 189,|/to the extent of 
34 NW 364; Frutchey v. Lutz, 167 Pa. 
337, 831 A 688. Contra Meiers v. Umla, 


EXEMPTIONS 


lars from payment of all claims ex- 
cept those for taxes, purchase money, 


exemption laws are strietly construed,** but they 
are not to be so strictly construed as to render 
the statute meaningless or nugatory,** or to violate 
the obvious intention of the legislature,** nor will 
they be so interpreted as to aid in the perpetra- 
tion of a fraud.s* An exception in an earlier statute 
will not apply to an exemption under a later statute 
granting it to debtors absolutely as against all 
debts." 

Retroactive operation. According to the view 
taken in some jurisdictions a statute making an 
exception to the general exemption law is retroac- 
tive and affects the debtor’s right to an exemption 
as against a liability for an obligation previously 
incurred,’* except where the statute expressly pro- 
vides that the exception shall operate only on judg- 
ments obtained ‘‘from and after the passage of this 
act;’’ 8° in others, in the absence of such express 
provision, the exception is held not to operate retro- 
actively.°° } 

[§ 181] P. Enforcement of Claims under Ex- 
ceptions.®! Statutes in some states require personal 
service of a written demand of the special creditor 
on the debtor in order that the debtor may comply 
with the demand and save himself the costs of pro- 
ceedings against him.°? The complaint or declara- 


personal property ; ure to pay these debts, cannot claim 
two hundred dol-|an exemption out of the assets as 
against this equity. Platt v. Platt, 
50 Fla. 594, 39 S 5386. 

German-American State Bank 
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6 Kulp (Pa.) 332; Finns v. Banker, 5 
Kulp (Pa.) 333; Enke v. Stine, 4 Kulp 
(Pa.) 45. 

[a] For example, in Nebraska 
Code Civ. Proc. § 53la, providing for 
the exemption of wages of laborers 
who are heads of families was en- 
acted long after § 531, which pro- 
vides that no property of a debtor is 
exempt as against a debt for labor- 
ers’ wages, and is controlling, and 
therefore the wages of a laborer can- 
not be seized under § 531. Snyder v. 
Brune, 22 Nebr. 189, 34 NW 364. 

76. Buchanan vy. Wachter, 17 Pa. 
Dist. 438. 

77. Buchanan v. Wachter, 17 Pa. 
Dist. 438. 

78. Buchanan y. Wachter, 17 Pa. 
Dist. 438. 

79, Class legislation see Constitu- 
tional Law § 865. 

80. Hodges v. Cooksey, 33 Fla. 
715, 15 SE 549, 24 LRA 812; Tuttle 
v. Strout, 7 Minn. 465, 82 AmD 108; 
Donaldson v. Voltz, 19 W. Va. 156. 
See In re Vonhee, 238 Fed. 422 (sus- 
taining Washington statute in favor 
of wage claims). 

[a] Wages.—If the state constitu- 
tion expressly directs that a reason- 
able amount of property shall be ex- 
empt from seizure or sale for the 
payment of “any debt or liability,” 
the legislature has no power, in en- 
acting an exemption law, to provide 
that the right of exemption shall not 
exist as against certain debts, as 
against debts for wages due clerks, 
laborers, and mechanics. Tuttle v. 
Strout, 7 Minn. 465, 82 AmD 108. 

{[b] Rent.—(1) Where the state 
constitution expressly exempts prop- 
erty, the legislature cannot except 
claims for rent, and give landlords 
a lien, superior to the right of ex- 
emption, on all the property of the 
tenant used on the leased premises; 
but it may give such a lien on agri- 
cultural products grown on _ the 
leased premises, as “the land rented 
[in such a case] is regarded as such 
a factor in the production of the 
crops as to subordinate the title of 
the tenant thereto to the superior or 
paramount lien for the use and oc- 
cupation of the land.’ Hodges v. 
Cooksey,: 33 Fla. 715, 718, 15 S 549, 
24 LRA 812. (2) Under the consti- 


or improvements, a statute granting 87. 


an exception from exemption of debts 
due from rent is void. Donaldson v. 
Voltz, 19 W. Va. 156. 

81. Flint v. Luhrs, 66 Minn. 57, 68 
NW 514, 61 AmSR 391. 

82. Flint v. Luhrs, 66 Minn. 57, 68 
NW 514, 61 AmSR 391. 

[a] Livery stable keepers.—A con- 
stitutional provision exempting prop- 
erty from payment of ‘any debt or 
liability” does not prevent the legis- 
lature from giving livery stable 
keepers a lien, as against the right 
to claim an exemption, on animals 
eared for under a contract with the 
owner, as it does not prevent the 
owner of property from voluntarily 
giving a lien, and thereby waiving 
his exemption right as to particular 
property. Flint v. Luhrs, 66 Minn. 
57, 68 NW 514, 61 AmSR 391. 

83. Dickinson v. Rahn, 98 Ill. A. 
245; Smith v. Kennett, 94 Ill. A. 331; 
State Bank v. Holland, 11 Ind. 150; 
Dillon vy. Treverton, 4 Pa. Dist. 266, 
16 Pa. Co. 89; Thomas v. Glasgow, 2 
Pa. ist. oil plo ea COuoLeus 

84, Platt. v., Platt, 50 Mla: 594, 39 
S 536. . 

85. Friedman y. Sullivan, 48 Ark. 
218, 2 SW 785. 

[a] Illustration. — Const. (1874) 
art 9 § 1, prescribed the extent of 
the exemption of personal property 
to be claimed by an unmarried resi- 
dent not the head of a family. Sec- 
tion 2 fixed the same right for the 
married resident or head of a family. 
At the end of § 1 was a provision 
“that no property shall be exempt 
from execution for debts contracted 
for the purchase money thereof 
while in the hands of the vendee,” 
but nothing was said as to debts for 
purchase money in § 2. The proviso 
applies also to the second section, 
and excludes all classes of persons 
from the exemption of property from 
execution for debts due for the pur- 
chase money. Friedman v. Sullivan, 
AS Ark. 213, 214, 2.SWwi 785, 

86. Platt v. Platt, 50 Fla. 594, 39 
S 5386. 

[a] Dlustration—A partner who 
purchases the partnership assets, 
paying therefor some cash and as- 
suming the partnership debts, when 
sued by the retiring partner for fail- 


v. Godman, 83° Wash. 231, 145 P 221. 

[a] Illustration—An exception of 
funeral expenses under an old stat- 
ute will not apply to exemption of 
proceeds of insurance policy under 
a later statute, which, by its terms, 
grants the exemption to debtors ab- 
solutely as against all debts. Ger- 
man-American State Bank vy. God- 
man, .~.383)" Wash.) 231.05 045.) Pe ae 
(whether the same result would be 
reached under the later statute, re- 
stricting exemption of insurance pro- 
ceeds to beneficiaries other than in- 
sured or his estate, is an issue not 
raised in the case). 

88. See cases infra this note. \ 

[a] In Indiana a statute which ex- 
cepts from the exemption law a 
judgment rendered in a suit upon a 
guardian’s bond applies to bonds exe- 
cuted before as well as after the 
passage of the statute. Potter vy. 
State, 23 Ind. 607. 

{b] In Pennsylvania (1) the ex- 
ception of a claim for wages from 
the exemption law was allowed, al- 
though judgment was obtained be- 
fore the enactment of the statute 
making the exception. Van Wye v. 
Harrington, 1 Pa. Co. 272. (2) Bx- 
ception was allowed where the judg- 
ment was rendered before the pas- 
sage of the act and the execution 
was issued subsequent to its pas- 
sage. Finns v. Banker, 5 Pa. Co. 311. 

[c] In Texas a statute precluding 
a mortgagor of chattels from claim- 
ing them as exempt from sale to 
satisfy the mortgage applies to mort- 
gages executed before the statute’s 
enactment, Mason v. Bumpass, 1 
Tex, MAs Civ Gass hgoee 

89. Brown vy. Reiser, 8 Pa. Co. 416. 

90. Moore v. McCown, 64 Ga. 617; 
Hawks v. Hawks, 64 Ga. 239. 

{a] For example, an act rendering 
wages of a debtor liable for a debt 
for services rendered by a physician 
or surgeon applies only to services 
rendered after its passage. Moore v. 
McCown, 64 Ga. 617. 
_91. Special execution 
tions § 1099%. 

92. Ostrander Vv. 


see Execu- 


Norris, 30 Oh. 


Cir. Ct. 643; K. B. Co. v. Batie, 25 Oh. - 


Cir Charge: 
[a] Service by registered letter 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tion should show that plaintiff’s claim is within the 
exception to the exemption law.®? If the items 
within the exception are clearly in excess of the 
value of the property claimed as exempt, the fact 
that the account annexed contains other items not 
within the exception, will be disreoarded.®* It has 
been held, however, that where plaintiff declares on 
a note, a portion only of the consideration of which 
consists of a demand which would be within the 
exception, the creditor, by declaring and taking a 
judgment for the price of the exempt property sold 
to the debtor, together with other debts, must be 
deemed to have elected to abandon his claim to 
follow the specific property, and defendant’s claim 
to exemption will be allowed.°5 If the claim in the 
declaration exceeds the statutory allowance and at- 
tachment is issued for the excessive amount, this 
defect may be cured by a judgment entered in the 
ease for an amount not exceeding the statutory al- 
lowance.°® 

Judgment. In the absence of proof to the con- 
trary, it is not necessary that a judgment shall 
show the date of the contract on which it is based, 
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which it is founded, as that. it is for the purchase 
price of property, or for a tort, or for necessaries, 
etc., in order that it may be enforced as against 
exempt property.®’ Its nature may be ascertained 
from the pleadings in the action,®* or shown by ex- 
trinsic evidence,®® if such proof involves no con- 
tradiction or variance of matter of record.1 And 
the same rule applies to the record on which the 
judgment is based.? It is otherwise if the statute 
requires the judgment, or the record thereof, to show 
its nature, or the nature of the claim on which it is 
based. The failure of the judgment to contain such 
recitals does not, however, affect the validity of the 
judgment,* but simply the right of the creditor to 
enforce it against the debtor’s claim for exemp- 
tion. In jurisdictions requiring the recital to be 
made, a recital which substantially discloses the 
basis for plaintiff’s claim to immunity from exemp- 
tion will be sufficient. But where the exception 
extends to a limited class, the recital must bring 
the judgment within the restriction,’ and a refer- 
ence to the general class of which the limited class 
is a part is not sufficient.§ 


or that it shall show the nature of the claim upon 


of the written demand and an ac- 
knowledgment of its delivery by the 
debtor constitutes a sufficient com- 
pliance with the statutory require- 


ment. Ostrander v. Norris, 30 Oh. 
Cir. Ct. 643. ¥ 
{b] Requisites of affidavit under 


the statute for the garnishment of 
debtor’s wages see K. B. Co. v. Batie, 
25 Oh. Cir. Ct. 418. 

93. Pioneer Co-op. Co. vy. Eagle, 
ete., Mfg. Co., 67 Ga. 38; Hollander 
v. His Creditors, 6 La. Ann. 668. 

[a] Confusion of necessaries and 
article not necessaries.—‘‘The act of 
1843, amending art. 3184 of the code, 
provides that debts due for neces- 
sary supplies furnished to any farm 
or plantation, shall be entitled to a 
privilige on the crop, for the mak- 
ing of which those supplies were 
furnished. It was incumbent upon 
the opponents to have brought their 
case within this rule, and we are 
unable to say, that we have done so 
to a larger amount than the sum 
allowed by the district court as a 
privilege. Their account is made out 
in such a manner, as to render it 
impossible to ascertain their rights 
with precision. Things, which are 
clearly plantation supplies, such as 
corn and pork, are mixed up with 
other articles, which they are well 
aware are not supplies, such as 
cognac, annisette, cigars, and large 
quantities of ice, the latter article 
greatly preponderating; and the total 
amount of each invoice is charged, 
without showing the cost of the dif- 
ferent articles it includes. The un- 
certainty, thus created by the op- 
ponents, may have been prejudicial 
to them in the district court, but it 
is not in our power to relieve them 
from the legal consequences of their 
negligence. We are of opinion, that 
the privilege must be limited to 
-necessary supplies furnished by the 
plantation, and that it does not ex- 
tend to supplies furnished to the 
family of the planter, beyond planta- 
tion fare.” Hollander v. His Cred- 
itors, 6 La. Ann. 668, 669. 

94, Pullen v. Monk, 82 Me. 412, 
19 A 909. ; 

[a] Dlustrations.— (1) Where it 
appears by the account annexed to a 
writ in a trustee suit to reach wages 
that necessaries in exceSS- of the 
amount attached were furnished to 
defendant, the fact that a few ar- 
ticles which are not necessaries are 
included in the account does not es- 
tablish an exemption from trustee 
‘process as to such articles as were 
necessaries. Pullen v. Monk, 82 Me. 
412, 19 A 909. (2) Where’it appears 


Execution. 


by an account annexed to the writ 
that necessaries were furnished de- 
fendant, the fact that a few articles 
in the account, which exceeded the 
amount for which defendant’s wages 
had been attached, are not neces- 
saries does not prevent trustee pro- 
cess for the articles which are nec- 


essaries. Pullen v. Monk, 82 Me, 412, 
19 A 909. 
95. Hickox v. Fay, 36 Barb. (N. 


Vc) Oe 
96. Wilhelm v. Mumma, 16 Pa. 
Dist. 463. 


97, Ala.—McDaniel vy. Johnston, 
110 Ala. 526, 19 S 35. 

Mich.—Lillibridge v. Walsh, 97 
Mich. 459, 56 NW 854. 

Minn.—Rogers v. Brackett, 34 


Minn. 279, 25 NW 601. 
angus a v. Orahood, 27 Mo. A. 
496. 

Nebr.—Shreck v. Gilbert, 52 Nebr. 
813, 73 NW 276. 

{a] Tort.—In the absence of ex- 
press requirements, it 1s not. nec- 
essary that the judgment shall re- 
cite, or that it shall appear in any 
way therefrom, whether the action 
was ex contractu or ex delicto. Mc- 
Daniel v. Johnston, 110 Ala. 526, 19 
S 35. : 

{b] Purchase money.— The stat- 
ute does not in terms require that the 
judgment shall recite that the re- 
covery is for purchase money, and 
the question whether it was or not 
may be raised and determined when- 
ever it arises. Lillibridge v. Walsh, 
97 Mich. 459, 56 NW 854. 

{c] Money received by attorney.— 
The fact that the judgment was re- 
covered for moneys received by an 
attorney for his client renders ap- 
plicable a provision disallowing ex- 
emptions as against such a judg- 
ment, without any finding to that ef- 
fect in the judgment, where such 
finding ig not required by statute. 
Shreck v. Gilbert, 52 Nebr. 813, 73 
NW 276. t 

98. McDaniel v. Johnston, 110 Ala, 
526, 19 S 35. , 

Nature of action determined by 
pleadings generally see Actions § 113. 

99. State v. Orahood, 27 Mo, A. 
496. : 

[a] Dlustration.—If there is noth- 
ing on the record of a judgment to 
show whether it was or was not 
rendered on a note given for the pur- 
chase price of proserty sold to de- 
fendant, parol evidence is admissible 
to show that it WY State v. Ora- 
hood, 27 Mo. A. 496. 

1. Green vy. Simon, 17 Ind. A. 360, 
46 NE 693; State v. Orahood, 27 Mo. 
A, 496; Diehl v. Holben, 89 Pa, 213. 


There need be no showing or recital 


[a] Tlustrations.—(1) Evidence is 
not admissible to show that the suit 
in which a judgment was: rendered 
was in tort, where the complaint 
therein is unequivocal as to the char- 
acter of the cause of action, and 
shows that it was on contract. In 
such a case the nature of the cause 
of action must be determined by the 
pleadings. Green v. Simon, 17 Ind. . 
A. 360, 46 NE 698. (2) A sheriff or | 
constable, when sued as a trespasser 
for seizing and selling the debtor’s 
property in disregard of his claim 
for the benefit of the exemption 
law, cannot go behind the judgment 
of the justice, and prove that the 
note upon which it was founded em- 
braced a book account part of which 
was before the time when the Ex- 
emption Law took effect. Diehl v. 
Holben, 39 Pa. 213. 

2. Weisman y. Weisman, 133 Pa. 
89, 19 A 300. 

{a] Dlustration.— Judgment for 
four weeks’ board will be enforceable 
against defendant’s exemption, not- 
withstanding the justice’s docket, 
while showing that the claim of ex- 
emption was disallowed on account 
of the act of 1889, yet failed to show 
affirmatively that the judgment was 
for four weeks’ board. Weisman vy. 
Weisman, 133 Pa. 89, 19 A 300. 

3. Ill—Hughes v. Melville, 60 Ill. 
A, 419. 

Mo.—Buis v. Cooper, 63 Mo. A. 
196; American Law Book Co. v. Brew- 
er, (A.) 213 SW 881 (holding plain- 
tiff entitled to special judgment). 

we Y.—Garvey v. Larney, 121 NYS 


Pa.—McCourt v. Brenaman, 1 Pa, 
Dist. 788, 11 Pa. Co. 645. 

S. D.—Paxton, etc., Co. v. MeDon- 
ald, 18 S. D. 172, 99 NW 1107. 

4 Buis v. Cooper, 63 Mo. A. 196. 

5. Buis v. Cooper, 68 Mo. A. 196. 

6. Stroup v. Hobbs, 65 Ill. A. 296. 

{a] Dlustration—Under the stat- 
ute disallowing exemptions where the 
judgment is for wages, and the judg- 
ment so states, it is sufficient to au- 
thorize a levy on exempt property if 
a judgment of a justice of the peace 
states that it is for “the wages of a 
ne ah Stroup v. Hobbs, 65 Ill. A, 

7. Moskovitz v. Orangers, 13 Pa. 
Dist. 1538; 29 Pa, Co. 7318. 

8. Moskovitz v. Orangers, 13 Pa. 
Dist.}153)29° Pa. Co.'318; 

[a]. Illustration—Under a statute 
providing for exceptions to the ex- 
emption law on a claim for wages 
for manual labor, the judgment must 
contain a recital that it was ob- 
tained on a claim for wages for man- 
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in the execution as to the nature of the claim,° 
unless there is an express requirement to that ef- 
fect.2° Where there is such requirement, the re- 
cital may be made by the court’s making the proper 
indorsement on the execution,!! and this may be 
done at a term subsequent to that at which the 
judgment is rendered.*” é 

Sale. A claim for the purchase price of goods 


‘EXEMPTIONS 


\  [§§ 181-182 


which only constitute a part of the stock in trade 
will not be allowed to interfere with the sale of the 
entire stock on execution, or to the allowance of 
plaintiff’s claim to exemption.‘ In such case the 
purchase price of the unpaid goods will be deducted 
from the proceeds and the exemption will be allowed 
out of the balance.1* 


X. TRANSFER OR ENCUMBRANCE BY DEBTOR 


[§ 182] A. Right to Transfer in General—l. 
Sale or Exchange 5—a. In General. It is well set- 
tled that a debtor, in the absence of express re- 
strictions,1® has the absolute power to sell or ex- 
change, as he may see fit, property the status of 
which as exempt property is determined.‘7 A con- 
trary rule would make the exemption laws operate 
to the detriment rather than to the benefit of the 
debtor.18 The power to sell includes the power to 
assign or to delegate the right to make a selection 
of exempt property.12 Where no selection is neces- 
sary to determine the exempt character of the prop- 
erty, as where the debtor’s entire property is less 


ual labor, and an entry showing a 
claim for work and labor done is 


526, 25 NW 503; Buckley v. Wheeler, 
52 Mich. 1, 17 NW 216; Anderson v. 


in value than the amount allowed by the statute as 
exempt, the debtor may sell without first making 
his selection;?° but where specifically exempt items 
of personal property are transferred in fraud of 
creditors, together with a larger amount of prop- 
erty which is not exempt by an indivisible or an un- 
apportionable act.or instrument of transfer, there 
must also be a selection on the part of the debtor 
or some person authorized by him.24_ Where the 
status of property as exempt property is-restricted 
to a certain period, a sale of the property at any 
time within the statutory period is valid.22 A 
guardian of a debtor may, under court order, sell 


is a personal privilege, and may be 
waived by the debtor, and that such 


not sufficient. Moskovitz v. Orangers, 
T3weayDist.9153, 29 Pa. Co. 318. 

[b] Sufficiency.—A recital in a 
judgment that it is for “work and 
labor” is not a compliance with a 
statute requiring it to state that the 
demand “sued for is for wages due 
such person as laborer or servant,” 
Hughes v. Melville, 60 Ill. A. 419, 423. 
9. Shreck v, Gilbert, 52 Nebr. 813, 

NW 276. 

10. Hughes v. Melville, 60 Ill. A. 
419; Buis v. Cooper, 63 Mo. A. 196; 
In re Hogan, 64 Misc. 302, 118 NYS 


537. 

11. Green v. Spann, 25 S, C. 278. 
12. .Green v. Spann, 25 S. C. 273. 
13. Edgewood Distilling Co. Vv. 

Rosser, 116 Va. 624, 82 SE 716. 

14. Edgewood Distilling Co. v. 

Rosser, 116 Va. 624, 82 SE 716. 

15. Cross references: 

Necessity of describing exempt prop- 
erty on assumpsit for benefit of 
creditors see Assignments’ for 
Benefit of Creditors § 148. 

Reservation of exemptions on as- 
signment for creditors see Assign- 
ment for Benefit of Creditors 
§§ 197, 198. 

Sale of exempt property in bank- 
ruptcy see Bankruptcy § 644. 

16. Restrictions see infra §§ 187, 


188. 
17. Fla.—Hinson v. Booth, 39 Fla. 
Carter v. Carter, 20 


333, 22 S 687; 
Fla. 558, 51 AmR 618. 
Ill.—Washburn y. Goodheart, 88 
Tll. 229; Recht v, Kelly, 82 Ill. 147, 
25 AmR 301; Cole v. Green, 21 Ill. 
104; Vaughan vy. Thompson, 17 Ill. 
VE Ettelson v. Sonkopp, 210 Ill, A. 


Ind.—Moss v. Jenkins, 146 Ind. 
‘589, 45 NE 789; King v. Easton, 135 
Ind, 353, 35 NE 181; Ray v. Yarnell, 
118 Ind. 112, 20 NE 705; Barnard vy. 
Brown, 112 Ind. 53, 13 NE 401; Love 
v. Blair, 72 Ind. 281; Gregory v. 
Latchem, 53 Ind. 449; Godman y. 
Smith, 17 Ind. 152; Kirk v. Macy, 53 
Ind. A. 17, 101 NE 108. 

Iowa.—In re Brogan, 177 Iowa 423, 
157 NW 852; Bevan v. Hayden, 13 
Iowa 122. 

Kan.—Arthur vy. Wallace, 8 Kan. 

10 Bush 


267. 
Ky.—Moxley v. Ragan, 
156, 19 AmR 61; Paxton v. Freeman, 
6 J. J. Marsh. 234, 22 AmD 74. 
Mass.—Mannan v. Merritt, 11 Al- 
len 582; Bean v. Hubbard, 4 Cush. 85. 
Mich.—Singer Mfg. Co. v. Cullaton, 
90 Mich. 639, 51 NW 687; Charpen- 
tier v. Bresnahan, 62 Mich. 360, 28 
NW 918; Emerson vy. Bacon, 58 Mich, 


Odell, 51 Mich, 492, 16 NW 870; Ros- 
enthal v. Scott, 41 Mich. 632, 2 NW 
909. 

Mo.—Day v. Burnham, 82 Mo. <A. 
538; Stotesbury v. Kirtland, 35 Mo. 
A. 148; Kulage v. Schueler, 7 Mo. A. 
250. 

Nebr.—Gillespie v. Brown, 16 Nebr. 
457, 20 NW 682. ; 

N. C.—Duvall v. Rollins, 71 N. C. 
218. 


Oh.—Tracy v. Cover, 28 Oh. St. 61. 

Tenn.—Edwards vy. Thompson, 85 
Tenn, 720, 4 SW 9138, 4 AmSR 807; 
Cox vy. Ballentine, 1 Baxt. 362; Cro- 
nan v. Honor, 10 Heisk. 533; Denny 
v. White, 2 Coldw. 283, 88 AmD 596. 

vVt.—Jewett v. Guyer, 38 Vt. 209. 

Va.—White v. Owen, 30 Gratt. (71 
Va.) 43. 

W. Va.—Moran v. Clark, 30 W. Va. 
358, 4 SE 303, 8 AmSR 66. 

Wis.—Comstock y. Bechtel, 63 
Wis. 656, 24 NW, 465; Carhart v. Har- 
shaw, 45 Wis. 340, 30 AmSR 752, 

Ont.—Field vy. Hart, 22 Ont. A. 449. 

[a] In Alabama (1) a debtor was 
formerly prohibited from selling his 
exempt property, and it was pro- 
vided that if it should be sold “and 
taken possession of by the pur- 
chaser” it should be liable ior the 
debts of the seller. Simpson v. Simp- 
son, 30 Ala. 225. (2) The prohibitory 
statute was repealed by the act of 
February 14, 1854, and by such re- 
peal all restrictions on the power of 
a debtor to sell or otherwise dispose 
of exempt personal property were 
removed. .Cook v, Baine, 37 Ala. 850. 
(3) Earlier cases recognized the 
power of the debtor to sell. Pool v. 
Reid, 15 Ala. 826; Calloway v. Car- 
penter, 10 Ala. 500, 

_ Waiver by executory agreement cee 
infra § 192. 

18. Godman v. Smith, 17 Ind. 152. 

“Tt would very much impair the 
value of the exemption provisions 
to hold that it was operative’ only 
while the specific articles of property 
remained in the possession. of the 
debtor. It would destroy their mer- 
chantable value, to him; while their 
usefulness to his family might de- 
pend almost entirely upon that qual- 
ity; and we are not able to perceive 
that serious inconvenience would re- 
sult from continuing the exemption 
in the hands of a purchaser.” God- 
man v. Smith, 17 Ind. 152, 158. 

19. In re National Grocer Co., 181 
Base 33, 37, 104 CCA 47°30 LRANS 
982. 

“Tt is true, as contended by the 
trustee, that the right to exemption 


privilege cannot be claimed for him 
by another. But this proposition is 
not decisive of the question before 
us, because the debtor did not in 
this case waive his privilege, but, 
on the contrary, took advantage of 
it in making the assignment in ques- 
tion. The assignment was based 
upon a valuable consideration, viz., 
the giving of future credit; and the 
authority to the assignee to make 
the selection, if originally valid, was 
irrevocable, as being coupled with 
an interest. ... The case before us 
does not involve the right of some 
one other than the bankrupt to in- 
sist upon or to waive his claim of 
exemptions, but only the right of the 
assignee under a valid assignment to 
make the selection of the exemptions 
so assigned, under an express author- 
ity therefor contained in the instru- 
ment of assignment. Had the bank- 
rupt personally made the claim under 
the bankruptcy proceedings, there 
can be no doubt that the exemptions 
would have passed to the petitioner 
here. The assignment in terms au- 
thorizes the petitioner to make the 
selection in the name of the assignor 
or otherwise, thus constituting pe- 
titioner, to say the least, the agent 
of the assignor for the purpose.” In 
re National Grocer Co., supra. 

Persons who may make selection 
generally see infra § 232. 

20. Citizens’ State Bank vy. Hare 
ris, 149 Ind. 208, 48 NE 856. 

21. Berge vy. Kittleson, 133 Wis. 
664, 114 NW 125. 

{a] Mlustration.—Under a statute 
exempting two cows, ten swine, one 
horse, or mule as the debtor may 
choose, and. farming utensils, includ- 
ing tackle for teams not exceeding 
two hundred dollars in value, where 
a debtor transferred stock and farm- 
ing utensils, some of which were 
specifically exempt and others non-- 
exempt, by a conveyance fraudulent 
as to creditors, and there was no 
selection nor any definite presenta- 
tion of the value of the particular 
items and of the value of the debtor’s 
remaining property such as would 
enable the court to separate the pro- 
ceeds or value of the animals or 
article identified as exempt from the 
proceeds of those not so identified, 
the entire property was subject to 
execution. Berge v. Kittleson, 133 
Wis. 664, 114 NW 125. 

22. Layman y. Denton, (Tenn. Ch. 
As) 42 SW 153: 

{a] Ilustration.—Under a statute 
prohibiting creditors from levying on 
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his exempt property.2? And the wife of an ab- 
sconding debtor may sell it, where a statute pro- 
vides that when a debtor absconds and leaves his 
family, such property as is exempt to him shall 
be exempt in the hands of his wife and children or 
either of them.?4 

Description of property. An execution creditor 
cannot take advantage of the fact that the exempt 
goods conveyed are insufficiently described in the 
bill of sale.?5 

[§ 183] b. After Levy of Execution or Attach- 
ment. If the property is specifically and absolutely 
exempt, or if it has been selected and set apart, 
where this is necessary,?° it may be sold after the 
issue or levy of an execution or attachment, as no 
len is created by an attachment or execution on 
property that is exempt.?”7 There is authority, how- 
ever, to the contrary.2* And after property has 
been set off by the sheriff under the exemption law 
as exempt from sale on execution, it may be sold by 
the debtor free from the lien of the execution and 
judgment.” But a sale after execution cannot be 
made where a selection is necessary and no selec- 
tion has been made,®° except, perhaps, where all the 
debtor’s property does not exceed the amount which 
he is entitled to claim.*! 


EXEMPTIONS 


[25C.J.] 107 

[§ 184] 2. Gift or Bequest.22 A debtor may 
not only sell, exchange, or assign his exempt prop- 
erty for a valuable consideration, but he may give 
it away, if he sees fit, not only to his wife or chil- 
dren, but also to strangers, for he has the absolute 
jus disponendi in the absence of express restric- 
tions.6* And he may dispose of such property by 
will. In states, however, where pension money is 
exempt only up to the time it is received by the pen- 
sioner,®> the pensioner cannot dispose of it by will 
to the exelusion of his creditors.3¢ 

[§ 185] 3. Mortgage, Pledge, or Other Liens.3% 
A debtor may not only sell and convey his exempt 
property absolutely,’* but in the absence of express 
restrictions *® may mortgage or pledge it,4° and when’ 
he does so he thereby impliedly waives his right 
of exemption as to the particular property against 
the mortgage or pledge.41 A bill of sale given as 
security, being a mortgage in equity, is subject to 
the same rule.4? Statutes sometimes provide that 
an indigent debtor cannot encumber that portion of 
his property exempt by law for the support of his 
wife and minor children.*? So far as pension money 
is exempt in the different jurisdictions,44 a pen- 
sioner may pledge it to the same extent as he may 
pledge any other exempt property,4® and he may 


the crops before a fixed date of the 
year in which they are grown, a date 
late enough to insure their full ma- 
turity, creditors cannot complain of 
any disposition the owner may choose 
to make of the crops before the date 
specified in the statute. Layman v. 
Denton, (Tenn. Ch. A.) 42 SW 153. 

23. In re Brogan, 177 Iowa 423, 
157 NW_ 952. 

24. Waugh y. Bridgeford, 69 Iowa 
334, 28 NW 626. 

25. Field vy. Hart, 22 Ont. A. 449. 

26. See cases supra note 17. 

27. Ala.—Pool y. Reid, 15 Ala. 826. 

Ind.—Barnard vy. Brown, 112 Ind. 
53, 13 NE 401; Godman v. Smith, 17 
Ind. 152. 

Iowa.—Bevan y. Hayden, 13 lowa 
122, 

Ky.—Paxton vy. Freeman, 6 J. J. 
Marsh, 234, 22 AmD 74. 

Mich.—-Buckley v. Wheeler, 52 
Mich. 1, 17 NW 216. 

Mo.—Stotesbury v. Kirtland, 35 Mo. 
A. 148; Hombs v. Corbin, 20 Mo. A. 
497, 34 Mo: A. 393. 

Tenn.—Edwards v. Thompson, 85 
Tenn, 720, 4 SW 913, 4 AmSR 807. 

[a] Application. — An attachment 
levied while a sale of exempt prop- 
erty is being made and before it Is 
perfected does not affect the right 
of the owner under the exemption 
laws, and the sale gives a good title 
to the purchaser. Bevan v. Hayden, 
13 Iowa 122. 

28. Cassell v. Williams, 12 Ill. 387. 

29. Moss v. Jenkins, 146 Ind. 589, 

E 789. 

eect Chau v. Hoel, 11 Ill. A. 309; 
Stotesbury v. Kirtland, 35 Mo.. A. 


“en In [llinois, where the statute 
requires a schedule and selection, 
after an execution has become a lien 
upon property, a purchaser from the 
debtor cannot hold it if there has 
been no schedule and_ selection. 
Chapin v. Hoel, 11 Ill. A. 309. 

[b] Im Missouri, where property 
is not specifically exempted, but may 
be made exempt by the debtor’s se- 
lection of it in lieu of other prop- 
erty under the statute, the debtor can 
make no disposition of it against the 
lien of execution until after it has 
been aéthally so selected. He cannot 
assign is right of selection, and 
any attempted. transfer will be void 
as against the execution, unless made 
after exemption has attached by a 
proper A OMA 4 ead v. Kirt- 
land, 35 Mo. A. 4 

Sale before selection generally see 
supra note 20. 


31. Vandibur,;v. Love, 10 Ind. 54. 

{a] In Indiana.—The statute ex- 
empts from liability to sale on exe- 
cution an amount of property not 
exceeding in value three hundred dol- 
lars, to be selected by the debtor 
after an appraisement, etc. Where 
a debtor who has sold property after 
the levy cf an execution, and after 
informing the constable who has 
levied the execution that he intended 
to claim his exemptions, owned alto- 
gether less than three hundred dol- 
lars’ worth of property, he may as- 
sert his claim and perfect his right 
of exemption after the sale for the 
benefit of his purchaser. Vandibur 
v. Love, 10 Ind. 54. 

Sale before execution see supra 
note 20. ; 

32. Fraudulent 
infra § 215. 

33. Ala.—Wright v. Smith, 66 Ala, 
514, 

Iowa.—Ehlers v. Blumer, 129 Iowa 
168, 105 NW 406; Farmer v. Turner, 
64 Iowa 690, 21 NW 140. 

Kan.—Arthur v. Wallace, 8 Kan. 
267. 

Mich.—Fischer v. McIntyre, 66 
Mich. 681, 33 NW 762. 

Minn.—Furman v. Tenny, 28 Minn. 
iy Pe an s,s 2 

Miss.—Smith vy. Allen, 39 Miss. 
469. 

Nebr.—Gillespie v. Brown, 16 Nebr. 
457, 20 NW 6382. 

N. Y.—Whiting v. Barrett, 7 Lans. 
106; Youmans __v. 
Thomps. & C. 21. 

Pa.—Hildebrand v. Bowman, 100 
Pa. 580; Ehrisman y. Roberts, 68 Pa. 
308. ‘ 

Wis.—Carhart v. Harshaw, 45 Wis. 
340, 30 AmR 752. 

Que.—Robertson y. Honan, 24 Que. 
Super. 510. 

FAD Hinson v. Booth, 39 Fla. 333, 
22 S 687. 

Insurance mn ea § 120. 

35. See supra . 

36. Luthey v. Bacon, 5 KyL 326. 

37. Cross references: 

Equitable lien created by note see 
infra § 201. ee 
Mechanics’ or laborers’ lien see infra 
201. 
eke lien see infra § 200. 

38. See supra § 182. 

39. See infra §§ 187, 188. 

40. U. S—In re National Grocer 
Co oisi. Kea \33, 102) COA 47,430 
LRANS 982; In re Jones, 13 B. Cas. 
No. 7,445, 2 Dill. 343. | 

Conn.—Patten vy. Smith, 4 
450, 19 AmD 166. 


conveyance see 


Conn. 


Boomhower, 3) 


Fla.—Carter v. Carter, 20 Fla. 558, 
51 AmR 618; Patterson vy. Taylor, 15 
Fla, 336. 

Ga.—Stafford v. Elliott, 59 Ga. 837; 
ante v. Faulk, 19 Ga. A. 797, 92 SE 
Ill.—Washburn y. Goodheart, 88 
Ill. 229; Recht v. Kelly, 82 Tl. 147, 
25 AmR 301; Cole v. Green, 21 Ill, 
net Vaughan y. Thompson, 17 Ill. 


Ind.—Love v. Blair, 72 Ind. 281; 
Recker y. Kilgore, 62 Ind. 10; Hall 
v. Hough, 24 Ind. 273; Slaughter v, 
Detiney, 15 Ind. 49. 

Iowa.— Evans y. St. Paul Harvester 
Works, 63 Iowa 204, 18 NW 881; Fe- 
javary v. Broesch, 52 lowa 88, 2 NW 
963, 35 AmR 261; Curtis v. O’Brien, 
20 Iowa 376, 89 AmD 543. 

Kan.—Rice vy. Nolan, 33 Kan. 28, 
5 P 437; Jones y. Scott, 10 Kan. 33. 

Ky.—Moxley v. Ragan, 10 Bush 
156, 19 AmR 61; Collett v. Jones, 2 
B. Mon. 19, 36, AmD 586. 

Mich.—Charpentier v. Bresnahan, 
62 Mich. 360, 28 NW 916; Emerson 
LpY, Bacon, 58 Mich. 526, 25 NW 

Nebr.—Gillespie v. Brown, 16 Nebr. 
457, 20 NW 682. 

N. J.—Conway v. Wilson, 44 N. J. 
Oa, eOlge be ay ade 

N. Y.—Monroe vy. Button, 20 Misc. 
494, 46 NYS 637. 

Oh.—Butt v. Green, 29 Oh. St. 667; 
Frost v. Shaw, 3 Oh, St. 270. 

Ok1,—Irwin v. Walling, 4 Okl. 128, 
44 P 219. 

Pa.—Hawley v. Hampton, 160 Pa. 


18, 28 A 471; Gangwere’s App., 36 
re 466; McAuley’s App., 35. Pa. 
Tenn.—Cox v. Ballentine, 1 Baxt. 


862; Cronan v. Honor, 10 Heisk. 533; 
Denny v. White, 2 Coldw. 283, 88 
AmD 596. 

Tex.—Rose v. Martin, (Civ. A.) 33 
SW 284. 

Va.—Williams vy. Watkins, 92 Va. 


680, 24 SE 223; White v. Owen, 30 


Gratt. (71 Va.) 43. 
Wash.—Cammarano vy. 
99 Wash. 360, 169 P 806. 
W. Va.—Moran y. Clark, 30 W. Va. 
358, 4 SH 303, 8 AmSR 66. 

41. See infra § 196. 

42. Emerson y. Bacon, 58 Mich. 
526, 25 NW 508. 

43. Simpson vy. Robert, 35 Ga. 180; 
Taylor v. Belville, 70 W. Va. 484, 74 
SE 517 (sustaining constitutionality 
of statute). 

44. See supra § 128. 

45. Monroe v. Button, 20 Misc. 
494, 46 NYS 687. is 
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mortgage property that has been purchased with 
pension moneys and that is exempt for that rea- 
son.46 Such a mortgage is not void as contrary 
to public policy.*7 Mortgages and pledges are not 
within the rule prohibiting a waiver of the right 
of exemption by executory agreement.** 

[§ 186] 4. Assignment of Harnings.*® A debtor 
may assign exempt wages or earnings,°® and his 
right to have them exempt from seizure for the 
payment of his debts will pass to his assignee.*t 

[§ 187] B. Consent of Wife or Husband. The 
consent of the wife or husband, as the case may 
be, of the debtor is not in the absence of an ex- 
press statutory or constitutional requirement essen- 
tial to the transfer or encumbrance of exempt per- 
sonal property.°2. Where, however, such a require- 
ment is imposed, the debtor’s power to alienate is 
determined by the terms of the statute.®* Such 
limitations upon the debtor’s power to alienate are 
strictly construed.*¢ Some statutes place the re- 
striction on a part only of the exempt property, 
leaving the rest. subject to the debtor’s power of 
alienation without the consent of his wife.°> Where 
under the statute property must be selected by the 
debtor before it becomes exempt, it has been held 
that it may be mortgaged or sold by him without 
the consent of his wife at any time before such 
selection.°® Further where the debtor has several 
articles of the kind exempted, his act in mortgaging 
-a part of them may be considered as an election to 
claim his exemption in the others, rendering the 
consent of his wife unnecessary.®? Under some stat- 
utes it is held that the restriction applies only to 
property which is exempt at the time, and not such 
as by some contingency may thereafter becomé 
exempt.°8 A sale or mortgage of property which 
is only exempt in part, without the consent of the 
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wife, is void only as to the part exempt,°® and is 
not void as to that part of the property, sold or 
mortgaged, which is not exempt.°° A statute mak- 
ing this restriction against mortgaging exempt prop- 
erty does not apply to a mortgage for the purchase 
price,*t even though the mortgage is not executed 
directly to the vendor,*? nor to a mortgage which is 
a renewal of a former mortgage given to secure a 
debt before the passing of the statute.°? The for- 
malities of giving the consent depend upon the stat- 
ute,** acknowledgment of the wife’s signature not 
being required under some statutes,°° and a wit- 
nessing of a signature being required under others.®° 
Under some statutes a verbal assent is sufficient.” 

Abandonment of family. A statute which secures 
to a deserted wife or family the right of exemption 
conferred upon the head of a family °* has been held 
to restrict the power of a husband to dispose of or 
encumber his exempt property after he has deserted 
his family.6° But a contrary view is held in other 
jurisdictions.7° ‘ 

[§ 188] ‘C. After Suit for Purchase Money. In 
some states the statute, after declaring that prop- 
erty shall not be exempt from execution issued on a 
judgment for the purchase money, imposes restric- 
tions on the power of the debtor to alienate prop- 
erty as against such a debt after steps have been 
taken to subject it.7! The restriction upon the debt- 
or’s power to alienate under such circumstances does 
not become operative until the vendor has complied 
with the conditions, if any, imposed by the statute.” 
These statutes have been held not to give a lien to 
the vendor, but merely to preclude a purchaser from 
the debtor from setting up the absolute right of the 
debtor to dispose of such property as against the 
vendor’s execution for the purchase money, unless 
he bought in good faith without notice that the 


5 Nebr. 


46. Monroe y. Button, 20 Misc. 494, | rh 


46 NYS 637. 
47. Monroe v. 
494, 46 NYS 6387. 
48. See infra § 192. 
49. Assignment of: 
Choses in action generally see ASs- 
signments §§ 50-59. 
Wages or earnings see Assignments 
37 


Button, 20 Misc. 


§ A 

50. Bibb v. Janney, 45 Ala. 329; 
Dowling v. Wood, 125 Iowa 244, 101 
NW 113, 106 AmSR 301; Millington 
v. Laurer, 89 Iowa 322, 56 NW 533, 
48 AmSR 385. 

51. Bibb v. Janney, 45 Ala. 329; 
Dowling v. Wood, 125 Iowa 244, 101 
NW 113, 106 AmSR 301; Millington 
v. Laurer, 89 Iowa 322, 56 NW 5383, 
48 AmSR 385. 

[a] Reason for rule—‘The ex- 
emption was for the benefit of the 
debtor’s family, and to hold, when 
exempt property is transferred, it 
becomes subject. in the hands of the 
assignee, to the payment of the as- 
signor’s debts, would in many cases 
destroy the value of the exemption 
by preventing the family of the 
debtor from deriving any benefit 
from it.” Millington v. Laurer, 89 
Iowa 322, 325, 56 NW 533, 48 AmSR 


385. 

52. Fla.—Hinson vy. Booth, 39 Fla. 
333, 22 S 687. : 

Ga.—Flanders v. Wells, 61 Ga. 195. 

Ind.—Godman vy. Smith, 17 Ind. 
152. 

Ky.—Smith y. Wilson, 4 KyL 719, 
11 Ky. Op. 946. 

Tex.—Mason v. Bumpass, 1 Tex. A. 
Civ: Cas. § 1388. 

53. Ga.—Powers. v.~ Rosenblatt, 
113 Ga. 559, 38 SE 969; Clifton v. 
Northern, 106 Ga, 21, 31 SE 782. 

Ida.—Kindall y. Lincoln Hardware, 


ete., Co., 8 Ida. 664, 70 P 1056. 


a aoe v. Gold, 174 NW 


Kan.—Wickham y. Traders’ State 
Bank, 95 Kan. 657, 149 P 4338 [reh 
den 96 Kan. 350, 150 P 518]; Reeves 
v. Bascue, 76 Kan, 333, 91 P 77, 1238 
AmSR 137; Jackman vy. Lambertson, 
71 Kan. 138, 80 P 55; Searle v. Gregg, 
67 Kan, 1, 72 P 544; Alexander’ v. 
Logan, 65 Kan. 505, 70 P 339. 

Mich.—Parsons v. Kimmel, 173 NW 
539; Singer Mfg. Co. v. Cullaton, 90 
Mich. 639, 51 NW 687. 

Nebr.—Farmers’, ete., Bank  v. 
as eae 5 Nebr. (Unoff.) 9, 96 NW 

Oh.—Colwell v. Carper, 15 Oh. St. 
hee Slanker v. Beardsley, 9 Oh. St. 

[a] Conditional sale.—Comp. L. 
(1915) § 12858 subd 6, providing that 
bill of sale of exempt property shall 
be void unless signed by wife, does 
not interfere with the right of the 
husband to make an absolute sale 
of his property, the statute applying 
only to such sales as are intended 
as security. Parsons v. Kimmel, 
(Mich.) 173 NW 539. 

54. Beach v. Fireovid, 84 Kan. 357, 
114 P 206, AnnCas1912A 670. > 

[a] Ilustration.—Where the stat- 
ute restricts the limitation upon the 
husband or wife’s right to transfer 
without the consent of the other 
and the creation “of any lien by chat- 
tel mortgage or otherwise,” an abso- 
lute sale of exempt property by one 
without the consent of the other will 
be valid. Beach v. Fireovid, 84 Kan. 
357, 114 P 206, AnnCas1912A 670. 

55. Miller v. Miller, 97 Mich. 151, 
56 NW 348; Singer Mfe. Co. v. Cul- 
laton, 90 Mich. 639, 51 NW 687; Char- 
pentier v. Bresnahan, 62 Mich. 360, 28 
NW 916: Holman y. Gillette, 24 Mich. 
414; Farmers’, etc., Bank v. Hoffman, 


(Unoff.) 9, 96 NW 1044. 
[a] For example, in Nebraska the 
consent of the wife is required for 
the transfer of heusehold goods, or 
any interest therein, but the statute 
places no restriction on the husband’s 
right to mortgage a standing crop. 
Farmers’, etc., Bank v. Hoffman, 5 
Nebr. (Unoff.) 9, 96 NW 1044. 
teen Sullivan v. Winslow, 22 Ind. 
57. . Harley v. Procunier, 115 Mich. 
53, 72 NW. 1099, 69 AmSR 546, 406 
LRA 150. 
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58. Grover vy. 

446, 81 NW 684. 
59;,. Justh vs, Wilson, 19°D."C. "5297 
60. Justh v. Wilson, 19 D. C, 529. 
61. Paterson v. Higgins, 


Younie, 


461; Strickland y. Minnesota Type- 
Foundry Co., 77 Minn. 210, 79 NW 
eer Barker v. Kelderhouse, 8 Minn. 
62. Strickland v. 
Bonners Co., 77 Minn. 210,79 NW 
74, . 

63. Vollmer v. Reid, 10 Ida. 196, 
Wind? 134D% 

64. See statutory provisions. 

65. Brown v. Koenig, 99 Mo. A. 
653, 74 SW 407 (interpreting an Iowa 
statute). 


66. Lashua v. Myhre, 117 Wis. 18, 


93 NW _ 811. 5 
67. Parsons v. Kimmel, (Mich.) 
173 NW 539; Holman y. Gillett, 24 
Mich. 414. 
68. See supra § 32. é 
. 461. 


69. Baker v. Baker, 69 TIIll. 
70. Farmers, etc., Bank Hoff- 
Thar 5 Nebr.. (Unoff.) 9, 96 NW 


71. See statutory provisions. 
72. Lillibridge vy. Walsh, 97 Mich. 
459, 56 NW 854. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Minnesota Type- 


§§ 188-190] 


purchase money was unpaid.7% 

[§ 189] D. Transferee’s Title and Rights. In 
many jurisdictions it is held that the transferee of 
exempt property may hold it free from the claims 
of the transferor’s creditors.74 In some jurisdic- 
tions, however, it is held that property exempt in 
the hands of the debtor loses such quality when it is 
transferred * and may be subject in the hands of 
the transferee to the debts of the transferor. Un- 
der the rule that the transferee is entitled to the 
benefit of the exemption’? property which was exempt 
on execution in the hands of vendor eannot be gar- 
nished in the hands of a purchaser by a creditor of 
the vendor.?8 And where a mortgagor, at the time 
of executing the mortgage, has no property subject 
to execution, the mortgagee can hold the property 
against an execution issued against the mortgagor.”® 
The transferee’s rights are, however, subject to the 
lien for the purchase price.8° The purchaser from 
the wife of an absconding debtor who has deserted 
his family has the same right to hold the property 
purchased, as against attaching creditors of the hus- 
band, as if he had purchased directly from the hus- 
band, in states where the statute provides that the 
wife of an absconding debtor who has left his family 
‘may hold exempt the property which was exempt in 
the absconding husband’s hands.8! Where the pos- 
session of property subject to an unrecorded chat- 
tel mortgage is given to the mortgagee, with instrue- 
tion to sell part of the property to pay the mort- 
gage debt, and the property is afterward attached, 


XI. WAIVER, FORFEITURE, 


[§ 190] A. Waiver °1—1. Power to Waive—- 
a. In General. In the absence of a constitutional 
or statutory restriction: it is ordinarily held that, 
at least at or after the time of the levy, it is 

[a] Under a statute which abro- 


gates the right of a debtor to assign 
or transfer his exempt property after 


v. Richardson, 104 
189. 
[a] 


EXEMPTIONS 


Tllustration.—The ; 
claim as exempt real estate which is 


[250.J3.] 109 


and the mortgagee then withdraws his claim, the 
right of the owner to claim exemption therein is not 
defeated.*? But a mortgagee who is not in posses- 
sion of the mortgaged property cannot claim an 
exemption therein, inasmuch as it is the mortgagor’s, 
and not the mortgagee’s, interest that is being 
attached.’ 

Time of determination. The validity of the pur- 
chaser’s title to exempt property depends upon the 
fact of exemption at the timeof the sale,84 and is 
not affected by a change in the debtor’s status after 
the sale, which would have rendered the property 
not exempt if the debtor had retained the title.%5 
Nor can the title of the transferee be defeated by 
a subsequent attempt on the part of the debtor 
to create a lien, in favor of a creditor, upon the 
exempt property which he had previously con- 
veyed.%6 

Compliance with statute as to securing exemption. 
The validity of the title of a purchaser of a debt- 
or’s exempt property is dependent upon the debtor’s 
having performed all the statutory requirements in 
perfecting his exemption rights, such as claiming 
the exemption,’’ making his selection, where a selec- 
tion by the debtor is required,** or making and filing 
his schedule.® Where, for instance, the debtor has 
not made his selection, before or at the time of the 
sale, the property, not being exempt in the hands of 
the debtor, is not exempt in the hands of the pur- 
chaser.°° 


AND ESTOPPEL TO ASSERT 


within the power of the debtor to waive a right 
of exemption,®? although it has been held that the 
head of a family cannot by his individual act waive 
an exemption created by the statute for the benefit 
N. C. 642, 10 SH 


to | 


124 NE 675; Wright vy. Nevill, 2 Ky. 
Op. 286 


[a] Application of rule—The pur- 
chaser of real estate from an execu- 


right 


suit has been begun for its purchase 
price and plaintiff has complied with 
certain conditions provided in the 
statute, the right to assign or trans- 
fer remains until the conditions are 
complied with, although action has 
been begun for the purchase price. 
Lillibridge v. Walsh, 97 Mich. 439, 56 
NW. 854. 


73. Barton vy. Sitlington, 128 Mo. 
164, 30 SW 514; Straus v. Rothan, 
102 Mo, 261, 14 SW 940. : 

74, U. S—In re French, 231 Fed. 
255. 

Conn.—Ketchum y. Allen, 46 Conn. 
414. 

Ind.—Luckett v. Hammond, 188 
Ind. 484, 124 NE 675; Luckett v. 


Hammond, 116 NE 81; Burdge v. Bo- 
jin, 106 Ind. 175, 6 NE.140; Kirk v. 
Macy, 53 Ind. A. 17, 101 NE 108; 
Pickrell v. Jevaulne > Thay cA tL0, 1621 
, 50 Am 
NF ogo Redneld v. Stocker, 91 Iowa 
383, 59 NW 270; Millington v. Laurer, 
89 Iowa 322, 56 NW 533; Bevan v. 
Hayden, 13 Iowa 122. 


ae) han ica 8 

Mich.—Buckley v. Wheeler, 52 
Prone cask er Carter, 61 Okl. 62, 
Ppa acces v. Roberts, 68 Pa. 
5 en nee v. Wood, (Ch. A.) 
52 SW 1113. 


[a] Mlustration.—A note which is 
exempt in the hands of a husband 
will not be rendered subject to exe- 
cution by an assignment to his wife. 
Pickrell v. Jerauld, 1 Ind. A. 10, 27 
NE 433, 50 AmSR 192. ‘ 
Me Dsi: tls Fe tae) Sipe cies 

owland v. Fuller, inn. 50; - 
Ae ue Stewart, 65 Mo. A. 663; Lane 


not a homestead is a personal privi- 
lege which is lost when the property 
is parted with. Stewart y. Stewart, 
65 Mo. A. 668. 

76. Simpson y. Simpson, 30 Ala. 
225; Howland v. Fuller, 8 Minn. 50; 
Guest v. Opdyke, 31 N. J. Li 552; 
Lane v. Richardson, 104 N. C. 642, 10 
SE 189. 

{a] Illustration.—A note held as 
part of the personal property exemp- 
tion of a judgment debtor loses its 
quality of exemption when assigned, 
and the assignee holds it subject to 
the counterclaim of judgments 
against the assignor owned. by the 
maker of the note. Lane v. Richard- 
son, 104 N. C. 642, 10 SE 189. 

[b] Crops.—Under the act of 1851 
the purchaser of a tenant’s growing 
crops is not entitled to an exemp- 
tion to the value of two hundred 
dollars of goods distrained, such ex- 
emption being confined to tenants. 
Guest v. Opdyke, 31 N. J. L. 552. 

77. See supra text and note 74. 

78. Anderson vy. Odell, 51 Mich. 
492, 16 NW 870. 

79, Durbin v. Haines, 99 Ind. 463. 

80. Buckley v. Wheeler, 52 Mich. 
1, 17 NW 216. See also supra §§ 170- 


4. 
ri Waugh v. Bridgeford, 69 Iowa 
334, 28 NW 626. 4 
82. Liberal Bank v. Redlinger, 95 
Mo. A. 279, 68 SW 4073. 
83. Sherrible v. Chaffee, 17 R. I. 
195, 21 A 108. 33 AmSR 858. 
84, Ketchum v. Allen, 46 Conn. 
414; Carhart v. Harshaw, 45 Wis. 340, 
AmR 752. 
ee etchum v. Allen, 46 Conn. 
414; Carhart v. Harshaw, 45 Wis. 340, 
AmR 752. 
3056. Mruckett v, Hammond, (Ind.) 


| Bowring, 103 Mo. A. 158, 


tion debtor, which such debtor could 

have claimed as exempt, may main- 

tain a suit to protect it from the 

lien of the execution or sale thereon. 

Peeeet v. Hammond, (Ind.) 124 NE 
fo. 

87. Chapin y. Hoel, 11 Ill. A. 309; 
J. L. Hudson Co. v. No-Name Hat Co., 
174 Mich. 109, 140 NW 507; Wabash R. 
Co. v. Bowring, 103 Mo. A, 158, 77 
SW 106. 

[a] Dlustration.—If, without mak- 
ing claim, the debtor assigns a judg- 
ment in which he may have an ex- 
emption, his assignee has no right 
of exemption. Wabash R. Co. v. 
77 SW 106. 


88. Hombs v. Corbin, 20 Mo. A. 
497, 507. 

89. Chapin v. Hoel, 11 Ill. A. 309. 

90. Hombs vy. Corbin, 20 Mo. A. 
497, 507. 
. 91. In bankruptcy see Bankruptcy 


§ 645. 

On assignment for benefit of credi- 
tors see Assignments for Benefit of 
Creditors § 518. 

92. U. S.—In re Liby, 218 Fed. 90; 
In re Pfeiffer, 155 Fed. 892; Spitley- v. 
Frost, 15 Fed. 299, 5 McCrary 43; Ed- 
mondson y. Hyde, 8 F. Cas. No. 4,285, 
2 Sawy. 205, 7 NatBankrReg 1. 

ape eee span v. Walker, 10 Ala. 
370. 

Ark.—Wallace v. Collins, 5 Ark. 41, 
39 AmD 359. 

Cal.—In re Pillsbury, 175 Cal. 454, 
166 P 11; Stanton v. French, 83 Cal. 
194,23. P1355,.25 “AmSR 174? Key- 
bers v. McComber, 67 Cal. 395, 7 P 
838; Borland v. O’Neal, 22 Cal. 504; 
a ae viv, ee, 87 Cals A.}(313, 174.P 

Conn.—Patten v. Smith, 
450, 10 AmD 166. 


4 Conn. 
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of the family as a whole.®’ A debtor who may 
waive his exemptions may withdraw a claim of 
exemptions at any time before the property is set 
off to him or paid over to him.®* That the claimant 
is a pauper and a charge upon the township or 
county does not prevent him from waiving his right 
of exemption, or from withdrawing a claim of 
exemption, so as to allow his property to be taken 
-by his ereditors.°> In such case, the overseers of 
the poor cannot object.°® 

Sales, transfers, and encumbrances. It is well 
settled, even in those states in which the right to 
waive exemptions by a clause in an executory con- 
tract is denied,®? that a person, in the absence of 
express restrictions, may sell or exchange or give 
away his exempt property,°®* and that he may create 
a lien on specific property by mortgage, pledge, or 
other agreement,®® and thereby waive the right 
to claim such property as exempt as against the 
mortgagee, pledgee, or other lienee.t Such trans- 
actions, by which a present right is vested, are not 
regarded as within the reasons for denying the 
power to waive the right of exemption by executory 
contract.” 

[§ 191] b. Constitutional and Statutory Pro- 
visions. By some statutes a waiver of exemptions 
is expressly authorized;? by other statutes it is 
prohibited or restricted.t Where such provisions 


Fla.—Patterson v. Taylor, 15 Fla. {a] 


336 


EXEMPTIONS 


In Texas (1) it has been held 
that property reserved by law for the 


\ [§§ 190-191. 


exist, an attempted waiver not in conformity thereto 
is invalids Some statutes, while permitting a 
waiver of certain exemptions, expressly provide that 
no waiver may be effectual against certain other 
exemptions.® Under such statutory or constitutional 
provisions, a general waiver of exemption is in- 
operative only as to the specific articles named,’ or 
debts not within the class excepted,’ but will be 


‘valid as to other articles, or their proceeds on 


sale. If money is not one of the specific articles 
named, a waiver will be operative against it, even 
though it can be easily exchanged for the specific 
articles named.t° A constitutional provision, au- 
thorizing the legislature to prohibit the eneumber- 
ing of a homestead, has been held by implication 
to authorize the legislature to prohibit a waiver 
of a personal property exemption.4 \On the other 
hand a specific denial of the debtor’s right to waive 
an exemption in real property will not be extended 
to personal property,/? even though the exempt per- 
sonalty is sold and proceeds invested in real prop- 
erty.18 

Claims for necessaries and rent, which are en- 
forceable against the exemption right in most juris- 
dictions,‘* cannot be so enforced in some states 
unless the debtor has waived his exemption as 
against these claims in writing.® 

Wages. Some statutes expressly prohibit a debtor 


the constitution and code. Butler v. 
Shiver, 79 Ga. 172, 4 SE 115. (2) 


Ill.— Bingham v. Maxcy, 15 Ill. 295. 

Ind.—Moss v. Jenkins, 146 Ind. 589, 
45 NE 789; State v. Melogue, 9 Ind. 
196. 

Jowa.—Angel v. Johnson, 51 Iowa 
625, 2 NW 435, 83 AmD 152; Rich- 
ards v. Haines, 30 Iowa 574. 

Kan.—kKroenert v. Mead, 59 Kan. 
665, 54 P 684. 

La.—Stockett v. Johnson, 22 La. 
Ann. 89. 

Me.—McKenzie v. Redman, 87 Me. 
322, 32 A 962; Fogg v. Littlefield, 68 


Me. 52; Smith v. Chadwick, 51 Me. 
515. 
Mass.—Dow v. Cheney, 103 Mass. 


181; Clapp v. Thomas, 5 Allen 158; 
Hewes v. Parkman, 20 Pick. 90. 

Mich.—Charpentier v. Bresnahan, 
62 Mich. 360, 28 NW 916. 

Mo.—Robards v. Samuel, 17 Mo. 
555; Parketon v. Pugsley, 142 Mo. 
“A. 537, 121 SW 789; Marchildon v. 
O’Hara, 52 Mo. A. 523 

Mont.—Tetrault v. 54 
Mont. 524, 171 P 1148. 

N. Y.—Kneettle v. Newcomb, 22 
N. Y. 249, 78 AmD 186; Turner v. 
Borthwick, 20 Hun 119; Lockwood v. 
Younglove, 27 Barb. 505. 

Oh.—Butt v. Green, 29 Oh. St. 667. 

Okl.—Parsons v. Evans, 44 Okl. 
751, 145 P 1122, LRA1915D 381. 

Or.—Childers v. Brown, 81 Or. 1, 
158 P 166, AnnCas1918D 170. 

Pa.—Kyle’s App. 45 Pa. 353; 
Strouse v. Becker, 38 Pa. 190, 80 AmD 
474; Laucks’ App., 24 Pa. 426; Case 
v. Dunmore, 23 Pa. 93; Williams v. 
Bierly, 26 Pa. Dist. 1034; Higgins v. 
Dunkleberger, 9 Pa. Dist. 91, 23 Pa. 
Co. 291, 16 Montg. Co. 55; Winchester 
vy. Costello, 2 Pars. Eq. Cas, 279. 
Bae: C.—Oliver v. White, 18 S. C. 

B. C.—Roy v. Fortin, 22 B. C. 282; 
In re Ley, 7 B. C. 94. 

Cross references: 

Consent to levy see infra § 203. 

Failure to claim see infra § 204. 

Waiver by executory agreement see 
intra § 192° 

93. Burke v. Finley, 50 Kan. 424, 
31 P 1065, 34 AmSR 132; Morris Box 
Board Co. v. Rossiter, 30 Pa. Super. 
23; Denny v. White, 2 Coldw. (Tenn.) 
288, 88 AmD 596 f[overr in effect 
State v. Haggard, 1 Humphr. 390]. 


; Ingraham, 


family and exempt from execution 
is not subject to be levied on or 
taken in execution, although with the 
consent of the head of the family. 
Ross v. Lister, 14 Tex. 469. (2) How- 
ever, where the husband consents to 
the issuance and levy of a writ of 
attachment upon community property 
which is exempt, and there is no 
complaint by the wife that it was 
fraudulently done to deprive her of 
the privilege, the exemption will be 
regarded as waived, at least so far 
as to conclude the husband in a 
suit for damages brought by him 


alone. Dodge y. Knight, (Tex.) 16 
SW 626. 
94. Overseers of Poor’s App., 95 


Pa. 191; Kyle’s App., 45 Pa. 353. 


95. Overseers of Poor’s App., 95 
Pas LOA: 

96. Overseers of Poor’s App., 95 
Pan OL, 

97. See infra § 192. 

98. See supra §§ 182-186. 

$9. See supra § 185. 


1. See infra § 196. 

2. Carter v. Carter, 20 Fla. 558, 
51 AmR 618; Moxley v. Ragan, 10 
Bush (Ky.) 156, 19 AmR 61. 

[a] Reason for rule.—‘‘When a 
man executes a mortgage or bill of 
sale upon certain specified property, 
the very nature of the transaction 
implies the exercise of discretion and 
the contemplation of inevitable con- 
sequences. Such contracts are, 
therefore, upheld as well in respect 
to real as to personal property.” 
Carter v. Carter, 20 Fla. 558, 570, 51 
AmR 618. 

3. See statutory provisions; and 
Young v. Thomason, 179 Ala. 454, 60 
S 272; Hahn v. Allen, 93 Ga. 612, 20 
SE 74; Wilson v. McMillan, 80 Ga. 
733, 6 SE 182; Flanders v. Wells, 61 
Sas 195; West v. Wheatley, 59 Ga. 

4 See statutory provisions; and 
cases infra this and following Sec- 
tions. 

5. Taylor v.* Belville, 70 W. Va. 
484, 74 SE 517. 

6, See statutory provisions. 

[a] Wearing apparel, household 
furniture, and kEitchen utensils and 
provisions (1) are particular exemp- 
tions which cannot be waived under 


“Provisions,” within the meaning of 
this exception, has been held to in- 
clude corn on the ear in the shuck 
(Cochran v. Harvey, 88 Ga. 352, 14 
SE 580), (3) but not to include a 
milch cow (Wilson v. McMillan, 80 
Ga, 733, 6 SE 182), (4) nor a hog 
(Hines v. Sam Weichselbaum Co., 18 
Ga. A. 606, 89 SE 1095). (5) The ex- 
emption of cotton’ may be waived, 
although produced by labor per- 
formed while consuming exempt pro- 
visions, which cannot be waived. 
The cotton does not take the place 
of the provisions consumed in its 
production. Butler v. Shiver, 79 Ga. 
172, 4 SH 115. 

{b] Setting apart.—In Georgia, in 
order for an exemption for three 
hundred dollars’ worth of personal 
property allowed a debtor under the 
provisions of the constitution to be 
effectual as against a waiver thereof, 
the debtor must have such personal 
property set apart to him as exempt 
in the same manner that the home- 
stead allowed by the constitution is 
set apart. Peppers v. Cauthen, 143 
Ga. 229, 84 SE 477; Miller v. Almon, 
123 Ga. 104, 50 SE 993; Sasser v. 
Roberts, 68 Ga. 252; Russell v. Gil- 
liland, 19 Ga. A. 676, 91 SE 1065. 

7 Citizens’ Bank v. Hargraves, 
164 Fed. 613, 90) CCA” 523: 

8. Hoisington v. Huff, 24 Kan. 379. 

[a] Tlustration.—A general waiver 
of all right of exemption contained 
in a lease signed by a tenant is valid 
under a statute which provides that 
a tenant may waive exemptions in 
writing as against debts contracted 
for rents. Hoisington v. Huff, 24 
Kan. 379. J 

9. Citizens’ Bank v. Hargraves, 
164 Fed. 618, 90 CCA 523. 

10. Arnwine v. Beaver, 134 Ga. 
RICE aah De ees Wie 


1l. Taylor v. Belville, 70 W. Va. 
484, 74 SE 517. 


12. Monroe v. Button, 20 Misc. 
494, 46 NYS 637. 
13. Monroe vy. Button, 20 Misc. 


494, 46 NYS 687. 

14. See supra §§ 175, 176. 

15. Adams v. Creen, 100 Ala. 218, 
14 § 54; Reed Lumber Co. vy. Lewis, 
94 Ala. 626, 10 S 333; Courie v. Good- 
win, 89 Ala. 569, 8 S 9; Terrell v. 


oo Ba Ey Sa a Le ee Phe SR 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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from waiving his exemption in his wages,’® and un- 
der such statutes a day laborer may not waive, or 
contract to waive, the exemption of his wages from 
garnishment.17 Where a statute requires the dis- 
missal of garnishment proceedings in absolute terms 
where wages’do not exceed a tated amount for a 
given period of time, a waiver is inoperative, and 
proceedings must be dismissed under such cireum- 
stances notwithstanding the waiver;!8 nor is such 
statute unconstitutional by reason of the fact that 
the state constitution allows a debtor to waive his 
exemptions, the constitutional provision relating to 
general exemptions only,!® nor on the ground that 
it impairs the obligation of contract.2° Nor is the 
law prohibiting waiver of exemptions as to wages 
affected by the terms of a general statute permit- 
ting a waiver of exemptions generally.21_ Nor will 
the special law relating to wages have the effect of 
a general law prohibiting waiver of all exemptions.2? 

Form of waiver. The validity of a waiver, as to 
the form of its execution, depends upon the terms 
of the particular statute permitting it,?? and is not 
affected by other and different requirements con- 
tained in other statutes providing for waiver in an 
entirely different class of cases.?4 

[§ 192] c. By Executory Contract. It is a rule 
nearly universal based on reasons of public policy 
that a debtor’s waiver of his exemption right, by 
stipulation of an executory contract, is absolutely 
void.*® There is some authority to the contrary, 
disregarding the consideration of publie policy, and 
based on the ground that a waiver of exemptions, 
when made at the time the debt is created, is based 
upon the same consideration as that upon which 


Hurst, 76 Ala. 588; Neely v. Henry, 
63 Ala. 261; Brown vy. Leitch, 60 Ala. 
313, 31 AmR 42. 
16. See statutory provisions; and 
infra § 192. oa 
17. Walker v. Swift Fertilizer 


exempt 


mortgagors, 
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which requires the joint consent of 
husband and wife to a mortgage of 
personal 
would operate as a waiver by the 
does, not repeal nor in 
any manner affect the statute per- 
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rests the lability to pay, and is therefore irre- 
vocable.** An exception is made, however, in’ the 
case of wages,’ and, at this point, the rule generally 
held, against the validity of a waiver contained in 
an executory contract is followed.2® In some juris- 
dictions it has been held that the reason for the 
rule being based on the existence of a family and 
the conservation of its means of support, it does 
not apply to exemptions allowed to an unmarried 
man, and that a waiver by him by an executory 
contract is valid and binding.?® But the contrary 
view has been taken in other jurisdictions,?° while 
most of the cases do not in terms limit the doctrine 
to married debtors.*t. A waiver of exceptions con- 
tained in an executory agreement is not rendered 
effectual by the fact that it is under seal.82. Nor can 
a bond or undertaking given in legal proceedings 
operate as a waiver of exemption as against liabil- 
ity thereon.** Under some circumstances a waiver 
of exemption is regarded as of the nature of a 
mortgage on the property, and not a mere executory 
agreement not to claim the benefit of the exemption 
laws,** and, when so regarded, the agreement will 
be upheld.*® So where there is a contract for a 
lien on a specific thing, a provision of the contract 
waiving the right of the debtor to exemption out 
of the thing specified is valid.3é 

Wages. The rule in nearly all jurisdictions, 
either under a statute so providing in express 
terms, or in the absence of statutory provisions, 
is that an exemption in wages cannot be waived 
in an executory contract.?7 

Notes, bonds, and mortgages. A stipulation in a 
note, in the form of a waiver by the maker of his 


effectual as against a subsequent 
claim of exemption. Maxwell  v. 
Reed, 7 Wis. 582. 

26. Beatty v. Rankin, 139 Pa. 358, 
21 A 74; O’Nail v. Craig, 56 Pa. 161; 
Shelly’s App., 36 Pa. 373; Garrett’s 


property, which 


Works, 3 Ga, A. 283, 59 SE 850; Burke 
vy. Finley, 50 Kan. 424, 31 P 1065, 
34 AmSR 132. 


18. Ralls v. Alabama Steel, etce., 
Co., 143 Ala. 620, 39 S:.369. 

19... Richardson y. Kaufman, 143 
Ala. 243, 39 S 368. 

20. Richardson y. Kaufman, 143 


Ala. 248, 39 S 368. 

21. Green v. Watson, 75 Ga. 471, 
45 AmR 479; Burke v. Finley, 50 Kan. 
424, 31 P 1065, 34 AmSR 132. | 

[a] MTllustration.—A waiver in a 
note, as follows: “And I hereby con- 
tract and expressly waive the exemp- 
tion of my wages or salary from the 
process of garnishment under the 
laws of Georgia, or the exemption 
of my daily, weekly, monthly, or 
yearly wages or salary from the 
operation of the garnishment law, 
in case this note is not paid promptly 
at maturity,” is void. .Green v. Wat- 
son, 75 Ga. 471, 472, 45,.AmSR 479. 

22. Adams v. Green, 100 Ala. 218, 
14 8 54. 

[a] Jurisdictional restriction upon 
waiver.—The act of Febr. 21, 1893, 
forbidding a justice of the peace to 
issue a garnishment on any claim 
when exemptions have _ not been 
waived in writing, and providing that 
a waiver shall be given only for nec- 
essary bread and meat for support 
of defendant and his family or for 
house rent, is not in contravention 
of the debtor’s constitutional right to 
waive, but relates only to the restric- 
tion of garnishment in justice’s 
ouets Adams v. Green, 100 Ala. 
18, 14 S 54. 

Bs. Kroenert v. Mead, 59 Kan. 665, 
54 P 684. 

24. Kroenert v. Mead, 59 Kan. 665, 
‘54 P 684. 

[a]. Waiver in. 
gage cases.—Under L. 


rent and in mort- 
(1889) e¢ 176, 


mitting a waiver by tenant of exemp- 
tion as against his landlord’s claim 
for rent, and a tenant may still 
waive the benefit of the exemption 
laws for debts contracted for rent, 
without the consent of his wife. 
Kroenert vy. Mead, 59 Kan. 665, 54 P 
684. 

25. D. C.—Wallingsford v. Ben- 
nett,,.of2)...Ci~ 303. 

Fla.—Carter v. Carter, 20 Fla. 558, 
51 AmR 618. 

Ill.— Recht vy. Kelly, 82 Ill. 147, 25 
AmR 301; Curtiss v. Ellenwood, 59 
TU, “AL 202 

Ind.—Maloney v. Newton, 85 Ind. 
565, 44 AmR 46; Doherty v. Ramsey, 
1 Ind. A. 530, 27 NE 879, 50 AmSR 
223. 

Iowa.—Curtis v. O’Brien, 20 Iowa 
376, 89 AmD 543. 

Kan.—Burke v. Finley, 50 Kan. 424, 
31 P 1065, 34 AmSR 132. 


Ky.—Moxley v. Ragan, 10 Bush 
156, 19 AmR 61. 
La.—Levicks v. Walker, 15 La. 


Ann. 245, 77 AmD 187. 
Nebr.—Farmers’,.etc., Bank v. Hoff- 
man, 96 NW 1044. ; 
N. Y.—Kneettle v. Newcomb, 22 
N. Y. 249, 78 AmD 186 [aff 31 Barb. 
169]; Moore v. Bloomingdale, 126 
NYS 125; Harper v. Leal, 10 HowPr 
276. 
N. C.—Branch v. Tomlinson, 177 
N.C, 388. 
Wash.—Slyfield ay: Willard, 43 
Wash. 179, 86 P 
W. Va.—Moran v. Clark, 30 W. Va. 
358, 4 SE 3038, 8 AmSR 66. 
Wis.—Maxwell v. Reed. 7 Wis. 582. 
[a] Power of attorney to confess 
judgment.—The doctrine applies to 
a provision in a warrant or power 
of attorney to confess judgment on a 
note waiving exemptions, so as to 
render such warrant or power in- 


App., 32 Pa. 160, 72 AmD 779; John- 
ston’s App., 25 Pa. 116; Laucks’ App., 
24 Pa. 426, 44 Pa. 395; Case v. Dun- 
more, 23 Pa. 93; Smiley v. Bowman, 


38 Grant. (Pa.) 132; McKinney vy. 
Reader, 6 Watts. (Pa.) 34. 
[a] Waiver in lease.—Under this 


rule allowing a waiver of exemption 
a tenant may waive his right of ex- 
emption as against distress for rent, 
although the statute expressly pro- 
vides for an exemption as against 
distress for rent. McKinney vy. 


Reader, 6 Watts. (Pa.) 34. 

27. Firmstone v. Mack, 49 Pa. 387, 
88 AmD 507. 

28. Firmstone v. Mack, 49 Pa. 387, 
88 AmD 507. 

29. Powell v. Daily, 163 Ill. 646, 
45 NE 414 [rev 61 Ill. A. 552 and 
dist Recht y. Kelly, 82 Ill. 147, 25 


AmR 301]. 
30. Mills v. Bennett, 94 Tenn, 651, 
30 SW 748, 45 AmSR 763. 


31. See supra note 25. 

32. Branch v. Tomlinson, 77 N. C. 
388. 

33. Maloney v. Newton, 85 Ind. 


565, 44 AmR 46. 

34. Fejavary v. Broesch, 52 Iowa 
88, 2 NW 963, 35 AmR 261. 

35. Fejavary v. Broesch, 52 Iowa 
88, 2 NW 963, 35 AmR 261. 

{a] Tlustration—A clause in a 
lease making the rent charge a lien 
upon the crops and stock upon the 
leased premises, ‘‘whether the same 
be exempt from execution or not,” 
was upheld as being in the nature 
of a mortgage on the property, and 
not a mere executory agreement not 
to claim the benefit of the exemption 
laws. Fejavary v. Broesch, 52 Iowa 
88, 2 NW 9638, 35 AmR 261. 

36. Marquess v. Brandon, 13 KyL 


686 
37. Green v. Watson, 75 Ga.. 471, | 
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exemption rights, is, by the weight of authority, 
void on grounds of public policy and for the pro- 
tection of the debtor’s family.** But a mortgage 
debtor may waive his exemption in the mortgage 
deed,?° and a waiver in a bond secured by mort- 
gage is also valid.t? And so a stipulation in a note 
for the price of land reciting that the vendor re- 
tains a lien on all crops is in substance a mort- 
gage on the crops, and not a waiver of exemption 
therein, and is valid on that ground.4+ Under the 
statutes in some jurisdictions it is held, contrary to 
the view generally accepted, that a waiver of exemp- 
tions in a promissory note is valid,*? but to take 
effect it must be clear and unambiguous.** A waiver 
in a promissory note, under such a statute, binds 
the maker only, and not the indorser.*# A waiver 
in a usurious note is void and inoperative both 
against the maker and indorser;*> but where suit-is 
brought on several notes one of which only 1s 
usurious, and all of which contain waivers, the 
invalidity of the usurious note will not affect re- 
covery on the valid notes, nor the enforcement of a 
waiver contained therein.*® 

Lease. A waiver of exemption in a lease is execu- 
tory and does not bind the tenant ;47 but a stipula- 
tion, giving the landlord a lien on certain prop- 
erty, in case of nonpayment of rent is a mortgage, 
the waiver being incidental, and is valid.48 And a 
stipulation in a lease by an unmarried man, giving 
45 AmR 479; Smith v. Johnston, 71 
Ga. 748; Walker vy. Swift Fertilizer 
Works, 30'Ga. A. 283, 59y) SH. 8505 
Traders’ Inv. ;Co..vi Macon R., etc., 
Co., 3 Ga. A. 125, 59 SE 454; Firm- 
stone v. Mack, 49 Pa. 387, 88 AmD 
507. Crump vy. Com., 75 Va.922. But 
see McCormick Harvesting Mach. Co. 
v. Vaughn, 130 Ala. 314, 30 S 3638 
(sustaining a waiver made prior to 


the acts of Febr. 23, 1899). 
88. Fla.—cCarter vy. Carter, 20 Fla. 


72, 74 


an 
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enseller v. Gemberling, 
285; Mynatt vy. Magill, 8 Lea (Tenn.) 


[a] Application.—The fact that a 
judgment creditor 
was entered upon a note waiving ex- 
emption has proved his judgment as 
é unsecured debt before a referee 
in bankruptcy will not prevent him 
from taking in execution in the state 
court property of the bankrupt set 
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his landlord a lien on all his property for rent and 
waiving ali exemptions, is a valid waiver, protection 
of the family as a reason for the rule not. apply- 
ing.#? Under the statutes in other jurisdictions, 
contrary to the general rule, a waiver of exemp- 
tions in a lease is valid,®° and an assignee of the 


‘ lease is bound by his assignor’s waiver contained 


therein.5! A statute permitting a waiver of exemp- 
tions in a lease has been construed to apply only 
to those exemptions in which the debtor’s family has 
no interest.52 A waiver in a lease of all ‘‘the bene- 
fit of all laws or usages exempting any property 
from distress or executions for rent’’ applies to 
any property of the debtor, whether seized upon a 
landlord’s warrant, or levied upon by an execution 
for rent.6* A similar stipulation in a lease was 
held operative as to property off the\ leased prop- 
erty seized on execution under a judgment for 
rent.5+ 

[§ 193] 2. Persons Who May Waive. Only 
the person who has the right of exemption, or his 
authorized agent,®> can waive it; thus a wife can- 
not, without his authority, waive her husband’s 
rights.5¢ A debtor’s exemption rights in personalty 
belonging to him may be waived by him without 
the consent of his wife,®7 in the absence of statutory 
requirements,®® even where the statute makes neces- 
sary the consent of the wife to a waiver of exemp- 


tion in a homestead.®® Power to make a gale or 
29 Pa. Co., Brown v. Coats, 56 Ala. 439. 

49. Powell v. Daily, 163 Ill. 646, 45 
NE 414 [dist Recht v. Kelly, 82 ill. 
147, 25 AmR 301] (where the debtor 
who made a stipulation for a waiver 
of exemption in a promissory note 
was the head of a family). 

50. Barhyte v. New Hampshire 
Real Est. Co., 66 Kan. 390, 71 P 837. 

51. Barhyte v. New Hampshire 
Real Hst. Co., 66 Kan, 390, 71 °P 8387. 


whose judgment 


50 Kan. 424, 


_ poo, 5 Ams ‘618: 
Til.—Recht vy. Kelly, 82 Ill. 147, 25 
AmR 3801. 
Iowa.—Curtis v. O’Brien, 20 Iowa 


376, 89 AmD 543. 

Ky.—Columbia Finance, ete., Co. v. 
Morgan, 44 SW 389, 628, 45 SW 65. 

La.—Levicks v. Walker, 15 La. 
Ann. 245, 77 AmD 187. 

Miss.—Teague v. Weeks, 89 Miss. 
360, 42 S -172° [cit Cyc]. 

N. Y.—Kneettle v. Newcomb, 31 
Barb. 169 [aff 22 N. Y. 249, 78 AmD 
186]; Crawford y. Lockwood, 9 How 
Pr soa7so = 
eae oe v. Reed, 7 Wis. 

{a] A stipulation in a note that 
defendant promised to pay without 
default, and without any relief what- 
ever from the appraisement or valua- 
tion laws, will not be given effect 
by the court, as the parties cannot 
prescribe the rules of proceeding for 
the officers, or the mode by which the 
court shall enforce its judgments. 
Levicks vy. Walker, 15 La. Ann, 245, 
77 AmD 187. 

Negotiability of note containing 
waiver of exemption see Bills and 


Notes § 223. 

39. Stockett v. Johnson, 22 la. 
Ann. 89. 

40. Stockett vy. Johnson, 22 La. 
Ann. 89 


41. Columbia Finance, etc., Co. v. 
Morgan, 44 SW 389, 628, 45 SW 65, 
19 KyL 1761 [foll Moss v. Carl, 37 
SW 580, 18 KyL 648]. 

42. Scarborough vy. City Nat. Bank, 
157 Ala. 577, 48 S 62, 131 AmSR 71; 
Brown v. Leitch, 60 Ala. 313, 31 AmR 
42; Hines v. Sam Weichselbaum Co., 
18 Ga. A. 606, 89 SE 1095; Coffey 
v. Mitchell, 139 Ga. 430, 77 SE 561; 
Keller vy. Bowen, 127 Ga. 584, 56 SE 
634; O’Nail v. Craig, 56 Pa. 161; Wag- 


aside under the exemption laws. All 
that the general creditors can do is 
to compei him to withdraw his claim 
before, the referee. Wagenseller v. 
Gamberling, 29 Pa. Co. 285. 

43. O’Nail v. Craig, 56 Pa. 161. 

44. Scarborough v. City Nat. Bank, 
157 Ala. 577, 48 S 62,.1381 AmSR 71; 
Jordan v. Long, 1909 Ala. 414, 19 S 


843. 
[a] Reason for rule.—‘‘The only 
contract ‘executed’ by the indorser 


is the simple indorsement, which has 
a certain definite meaning and cer- 
tain limitations. He has not ‘exe- 
cuted’ any writing whereby he has 
waived his exemption. The waiver 
of the exemptions is no part of the 
obligation of the note, but simply an 
additional agreement which the 
maker of the note makes. He cannot 
make it for the indorser, and the 
indorser cannot be held to have 
waived his exemption by implica- 
tion.” Scarborough vy. City Nat. 
Bank, 157 Ala. 577, 588, 48 S 62, 181 
AmSR 71. 

45. Floyd v. Johnson, 142 Ga. 8338, 
83 SE 943. 

46. Floyd v. Johnson, 142 Ga. 833, 
83 SE 948. 

47.. Powell v. Daily, 61 Ill. A. 552; 
Curtiss v. Ellenwood, 59 Ill. A. 110; 
Vinson v. Hallowell, 10 Bush (Ky.) 
383 Harrison y. Kuntz, 8 Ky. Op. 


48. Brown v..Coats. 56 Ala. 439: 
Powell v. Daily, 168 Ill. 646, 45 NE 
414 [dist Recht v. Kelly, 82 Ill], 147, 
25 AmR 301]; Fejavary v. Broesch, 
52 Iowa 88, 2 NW 963, 35 AmR 261; 
st aaa aes v. Reader, 6. Watts (Pa.) 


_ [a] Dilustration—A verbal prom- 
ise by a tenant who rented the land 
on shares, that everything he had, 
and the crop, should be bound for 
supplies furnished, is a valid waiver. 


52. Burke y. Finley, 
81 P 1965, 34 AmSR 182. 

[a] In Kansas, under a statute 
providing that a tenant may make a 
waiver in favor of his landlord, a 
stipulation by the lessee to waive ex- 
emption rights does not apply to the 
exemption given by Gen. St. (1889) 
par 4589, for the statutory provision 
was in the interest of the family of 
the debtor. Burke v. Finley, 50 Kan, 
424, 31 P 1065, 34 AmSR 132. 

53. Beatty v. Rankin, 139 Pa. 358, 
21 A 74 [dist Mitchell v. Coates, 47 
Pa. 202]. 

54. Jenkins v. Stone, 14 Montg. 
Co... (Ba. 129% 

55. Lippman vy. Anniston First 
Nat.) Bank; 120 Ala. £23, “v4 “Si 58ae 
Fanning vy. Jacksonville First Nat. 
Bank, 76 Ill. 53; In re Brogan, 177 
Iowa 423, 157 NW 952: Woodward 
v. Murray, 18 Johns. (N. Y.) 400. 

[a] A guardian may waive the ex- 
emption rights of his ward. In re 
Proeat, IT Towa -42'3,"°"1b7 “NiwWe 


56. Stanton v. French, 83 Cal. 194, 
23 P 355, 25 AmSR 174; Woodward v. 
Murray, 18 Johns. (N. Y.) 400. 

57. Charpentier v. Bresnahan, 62 
Mich. 360, 28 NW 916. 

{a] Illustration. — The exemption 
rights of a man in a stock of grocer- 
ies under Howell St. Annot. § 7686 
subd 8, to enable him to carry on 
his business may be waived without 
the consent of his wife. Charpentier 
ier toe 62 Mich. 360, 28 NW 


Consent of wife to transfer see 
supra § 187. : 

58. Agnew v. Walden, 95 Ala. 108, 
10 S 224; Wagnon vy. Keenan, 77 Ala. 
519: Terrell v. Hurst, 76 Ala. 588. 

59. Agnew v. Walden, 95 Ala. 108, 
10 S 224; Wagnon v. Keenan, 77 Ala, 
519; Terrell v. Hurst, 76 Ala. 588. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


§§ 193-195] 


assignment carries with it by implication a power to 
waive,” so that-a debtor, who, under a statute, 
may assign his wages, may also waive his exemption 
in them.*t A waiver by one of two partners is 
good against the individual property of another 
partner.®* It has been held otherwise, however, with 
respect to partnership property, where a right of 
exemption in such property is recognized,®? and 
where one partner has authority to mortgage the 
firm property, the implied waiver in favor of the 
mortgagee binds the partner not signing the mort- 
gage.°* A garnishee in proceedings to reach wages 
or any other debt cannot waive the principal de- 
fendant’s right to claim the same as exempt, and a 
payment by him, or a judgment by default against 
him, without a waiver by the principal defendant, 
cannot impair such right.® ‘ 

[§ 194] 3. Waiver by Contract **—a. In Gen- 
eral. Where the right to waive exemptions by an 
executory contract is recognized,®’ a waiver may be 
contained in a clause in a note ®® or any other con- 
tract.®° 
quired to be in writing and subscribed by the 
debtor,”® no particular formality is, in the absence 
of statutory requirements, essential to a written 
waiver,’! but the intention to make a waiver must 
be clearly expressed.7? It must be a present waiver, 
not a mere oral promise without consideration to 
turn over specific exempt property to the creditor," 
or to a third person to be sold for the creditor.’ 
A waiver of exemptions is a contract, and it is to 


60. Dowling v. Wood, 125 Iowa 
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While by statute a waiver may be re- 


requiring that a waiver of exemp- 


5 Ces]. 108 


be construed and given operation and effect as in 
the case of other contracts.7> When it is intended 
to apply only to a part of the property exempted, it 
must specify the part to which it is intended to 
apply; but when it is of all exemptions, or of all 
claim of exemption, no specification of the property 
1s necessary.7° A waiver must refer to wages ex- 
plicitly in order to affect an exemption therein.77 
A general waiver of property exemptions will not 
affect the wages exemption.’® A written agreement 
by partners that ‘the business should be run by oth- 
ers and that all moneys arisine therefrom should 
be devoted to the debts of the firm, share and share 
alike, and that the succeeding manager should have 
authority to replenish the stock, but should deposit 
the proceeds of the business in a bank, to be paid 
out ratably to the creditors, is a waiver of the 
exemption in the assets.7® Inasmuch as an attach- 
ment execution must recite correctly the judgment 
upon which it is based and its strength is meas- 
ured by the judgment,®° if there is no waiver of 
exemption -against the judgment there is none 
against the attachment.®+ 

Fraud and mistake. If a person has signed a 
contract containing a clause waiving exemptions, he 
can avoid such clause only by showing fraud or mis- 
take.*? 

[§ 195] b. Sales? Where the debtor conveys 
exempt property to another he loses his exemption 
rights therein,** and cannot thereafter claim the 
property or the proceeds of a sale thereof on execu- 


73. Washburn v. Goodheart, 88 


244, 101 NW 113, 106 AmSR 301. 
; 61. Dowling v. Wood, 125 Iowa 
244, 101 NW 113, 106 AmSR 301. 

[a] TIlustration. — In Iowa a 
debtor may make an assignment of 
his personal earnings and may walve 
his claim to exemption therein. A 
direction given to his creditors to 
sue him and to garnishee his em- 
ployer for the personal earnings due 
him is a valid waiver of his exemp- 
tion right therein. Dowling v. Wood, 
125 lowa 244, 101 NW 113, 106 AmsSR 
301, 

62. Guscott v. Roden, 112 Ala. 632, 
21 S 313; Reed Lumber Co. v. Lewis, 
94 Ala. 626, 10 S 333; Terrell v. 
Hurst, 76 Ala. 588; Perry v. Britt- 
Carson Shoe Co., 129 Ga. 560, 59 SE 
216, 121 AmSR 232 [cit Cyc]. 

[a] Firm note waiving exemp~- 
tions.—As partnership contracts are 
several] as well as joint, a firm note 
signed by one of the partners and 
containing a clause walving the bene- 
fit of the exemption laws constitutes 
a valid waiver as to him, although 
for want of authority not binding 
on his partner. Terrell v. Hurst, 76 

» 088. 

i apensratity exemptions see supra 


146-149. ; 
Be es, Hahn vy. Allen, 93 Ga. 612, 20 


Ng Harvey v. Ford, 83 Mich. 506, 
42. 4 
figs Oraanide y. Jacksonville First 


Nat. Bank, 76 Ill. 53; Jones v. Tracy, 


Pa. 417. 
pa. Specific performance of con- 


tract waiving exemption see Specific 
Performance [36 Cyc 528]. 


F ra 192. 
Swe peat Peitch, 60 Ala. 313, 


68. ans Vv. 
°31 AmR ‘ 
69. Lauck’s App., 24 Pa. 426. 
[a] A stipulation in a condition 


of a bond waiving all exemptions is 
sufficient. Smiley v. Bowman, 3 Grant 
(Pa.) 132. 

Reservations of exemptions in as- 
signments for benefits of creditors 
see Assignments for Benefit of Cred- 
jitors §§ 197, 198. 

70. See cases infra this note. 

“[a] Under the Alabama statute 


tions must be made “by a separate 
instrument in writing, subscribed by 
the party making the same,” or in 
a “promissory note or other writ- 
ten contract executed by him,” (1) a 
verbal mortgage of personal 
erty is not sufficient as a waiver of 
the right to claim the property as 
exempt. Knox vy. Wilson, 77 Ala. 
309. (2) A person who indorses in 
blank a note containing a waiver of 
exemptions does not waive his own 
exemptions, as against his liability 
on the indorsement. Jordan v. Long, 
109 Ala. 414, 19 S 843. (3) An at- 
torney has no authority to waive ex- 
emptions on behalf of his principal 
in a note signed by him for the prin- 
cipal, under a power of attorney con- 
stituting and appointing him attor- 
ney “with full power of substitution, 
attorney and agent for me and in 
my name, place, and stead, to man- 
age and transact all business apper- 
taining to the business done” under 
a certain firm name. Lippman y. 
Anniston First Nat. Bank, 120 Ala. 
123, 127, 24 S 581, 74 AmSR 28. (4) 
The fact that a clause in a note 
waiving “all rights of exemption to 
real and personal property” is not 
good as a waiver as to the home- 
stead, because not contained in a 
separate instrument, or because the 
instrument is not signed by both 
husband and wife, and attested by 
one witness, as required by statute, 
does not render it ineffectual as a 
waiver with respect to personal prop- 
erty. Wagnon v. Keenan, 77 Ala. 519. 

71. Vesey v. Reynolds, 14 Ind. 444; 
Smiley v. Bowman, 3 Grant (Pa.) 


132. 

[a] Illustration—A waiver. of 
“appraisement laws’ is substantially 
a promise to pay money “without re- 
lief from vaaua tion. Le Way, Vesey v. 
Reynolds, 14 Ind, is 

72. Knox v. Wilson, 77 Ala. 309; 
O’Nail v. Craig, 56 Pa. 161. f 

[a] Ilustration.-A note promis- 
ing to pay thirty-seven dollars and 
fifty cents “for value received, or the 
Homestead Exemption Law,” cannot 
be held a waiver of the exemption. 
O’Nail v. Craig, 56 Pa. 161. 


prop- | 


Tl, 229; ‘ 

74. Haswell vy. Parsons, 15 Cal. 
266, 76 AmD 480. 

75. Neely v. Henry, 63 Ala. 261. 

76. Neely v. Henry, 63 Ala. 261. 

77. Smith v. Johnston, 71 Ga. 748. 

78. Smith v. Johnston, 71 Ga. 748. 

79. Levy v. Rosell, 82 Miss. 527, 
34 S 321. 
aoe? Hayes v. Lentz, 8 Pa. Dist. 

8, 

81. 8 Pa.” Dist. 
628. 

82. Goetter v. Pickett, 61 Ala. 387; 
Adams v. Bachert, 83 Pa. 524; O’Nail 
VeuCraigs oa seat od. 

*{a] Failure to read contract.— 
One who can read and write, and who 
has ample opportunity to read the 
whole of a note containing a waiver 
of exemptions, before he signs it, 
cannot, in the absence of fraud or 
misrepresentation practiced upon 
him, or of mistake, set up his own 
failure tc read the note, in order to 
avoid its stipulations, or in support 
of a plea putting in issue the fact 


Hayes v. Lentz, 


of the waiver of exemptions. Goet- 
ter v. Pickett, 61 Ala. 387. 
[b] Erroneous indorsement of 


waiver on judgment.—The fact that 
a magistrate by mistake indorses 
upon the judgment on a note and 
the execution the words ‘exemption 
note’ cannot deprive defendant of 
his right to exemptions, if the note 
in fact contained no waiver. O’Nail 
y. -Cralg. = b6\Pa.i ol 61. 

83. Right to transfer in general 
see supra §§ 182, 183. 

84. Cassell v. Williams, 12 Ill. 
387; Murphy v. Mulconnery, 188 Ill. 
A. 500; In re Brogan, 177 Iowa 423, 
157 NW 952; Tetrault v. Ingraham, 54 
Mont. 524, 171 P 1148,-1149 [cit Cyc]; 
Omans v. Beeman, 66 Misc. 625, 124 
NYS 166. 

[a] Application of rule.—A_ sale 
by the widow, of the only work beast 
left by deceased husband, although 
made in ignorance of the rights of 
herself and children, is not void, but 
passes her interest, and, while an- 
nulled by an offer to cancel and re- 
store the consideration, is a bar to 
a joint action of herself and children. 
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tion as exempt for he has no title.8° Nor do the 
debtor’s exemption rights revive upon his reac~ 
quiring title to the property,®° but where the debtor 
after a judgment has been obtained against him sells 
property which was subject to the lien of an execu- 
tion, he may include it in his schedule and claim it 
as exempt.8? An indiscriminate sale by the debtor 
of property, some of which is exempt and some not, 
and a mingling of the proceeds operates as a 
waiver,*® but a sale for reinvestment in similar 
property will not.8® A bona fide intention or at- 
tempt to sell or exchange exempt property,®® or a 
contract of sale or exchange which is afterward 
rescinded,®! does not defeat or in any way preju- 
dice the debtor’s right to claim the property as 
exempt. A payment of a claim against him by a 
laborer out of his wages by bill of exchange drawn 
on his employer operates as a waiver of his right to 
later claim this sum due him for wages as exempt 
under the statute.°? The removal to an auction room 
of the goods for the purpose of having them sold 
at auction operates as a waiver of the debtor’s 
exemption in the goods.*? 

[§ 196] c. Mortgage and Other Liens papal) 
Mortgage or Pledge in General. An express waiver 
of exemptions is not necessary in case of a mort- 
gage or pledge of exempt property. A mortgage 
or pledge implies a waiver as to the particular prop- 
erty..> Even though the statute exempts property 
from ‘‘forced sale under any process of law’’ the 
mortgagor or pledgor of exempt property cannot 
claim it as exempt as against proceedings to enforce 
the mortgage or pledge.°* Under statutes in some 
states, however, one who obtains a mortgage lien on 
property known to him to be exempt acquires his 
lien subject to the exemption right.°7 The defense 
that title is in a mortgagee and not in the mort- 
gagor who claims the exemption is not available to 
creditors other than the mortgagee.%8 


EXEMPTIONS ‘“ 


-£8§ 195-198 


Right to surplus. When the statute allows a 


*debtor to claim as exempt property not exceeding a 


certain sum in value as against levy and sale on 
execution, a debtor whose property has been sold 
on foreclosure of a mortgage may claim it out of 
the surplus proceeds of the sale, as against judg- 
ment ereditors.°®. Where the statute exempts spe- 
cific property only, and does not allow the debtor 
to claim his exemptions out of property generally, 
including money, a mortgagor of property so spe- 
cifically exempted cannot claim his exemption out 
of the proceeds of a sale on foreclosure of the mort- 
gage.t ( 

[§ 197] (2) Mortgage Covering Exempt and 
Nonexempt Property. Where a mortgage covers 
both exempt and nonexempt property, it operates in 
favor of the mortgagee as a waiver of the mort- 
gagor’s rights to the exempt property only in case 
the nonexempt property is insufficient to satisfy the 
debt,” and the creditor must exhaust the nonexempt 
property before resorting to the exempt property 
to satisfy his len,’ and has a right to have the 
exempt property applied, only in payment of the un- 
paid balance, if it exists.+. This rule, however, 
where it is recognized, is founded on mere equity, 
and will not be enforced where it would be inequi- 
table to do so.5 And the right is one which the 
mortgagor must seasonably assert for himself.® 

[§ 198] (3) Consent of Wife. As to exempt 
property the debtor cannot waive his exemption by 
giving a mortgage without the consent of his wife? 
in those jurisdictions in which the consent of the 
wife is required,® although it has been held that, 
where the debtor has property from which he is 
entitled to claim his exemption but all of which is 
not exempt, a mortgage of a part of such property 
amounts to a waiver of the right to claim exemp- 
tion therein or rather an election to claim an 
exemption in the remaining property,® and a mort- 


Graham vy. Bettis, 1 B. Mon. (Ky.) 52. 
Effect of fraudulent conveyance see 
infra § 215. 
85. Miles v. State, 73 Md. 398, 21 
A 51; Conception Bank v. O’Donnel, 


156 Mo. A. 212, 1837 SW 30; State v. 
Springate, 51 Mo. A. 619; Slatersv. 
Rodgers, 2 Terr. L. 310. 

Title or right to support claim see 
supra §§ 144-149. 

86. Omans v. Beeman, 66. Misc. 
625, 124 NYS 166. 

87. Luckett v. Hammond, (Ind.) 
124 NE 675. 

88. Rasco v. Sheet, 8 KyL 703. 

89. See supra § 138. 

90. Haswell v. Parsons, 15 Cal. 
266, 76 AmD 480; McMichael v. 
Grady, 34 Fla. 219, 15 S 765; Win- 
stead v. Hicks, 135 Ky. 154, 121 SW 
1018, 185 AmSR 446; Shaw v. Davis, 
55 Barb. (N. Y.) 389. 

oT... Boesker ‘v. Pickett, 81 Ina. 
554; Bevan v. Hayden, 13 Iowa 122; 
Duvall v. Rollins, 68 N. C. 220. 

92. Bibb v. Janney, 45 Ala. 329. 

93. Kennedy v. Baker, 3 Pinn. 
CWis:)- 295, 4 Chandi. .19.:’, 

94. Determination of claims or 
liens against exempt property in 
bankruptcy see Bankrupicy § 643. 

Power to transfer in general see 
supra §§ 182-186. 
pee U. S.—In re French, 231 Fed. 

Ala.—Lasseter v. Deas, 9 Ala. A. 
564, 63 S 735. 


Kan.—Jones v. Scott, 10 Kan. 33. 
Ky.—Woods v. Davis, 153 Ky. 99, 


154 SW_ 905. 

La.—Kyle v. Sigur, 121 La. 888, 
46 S 910. 

Mo.—Elliott v. 137 


Washington, 
Mo. A. 526, 119 SW 42. 


N. Y.—Emerson yv. Knapp, 129 App. 
Div. 827, 114 NYS 794. p 

Oh.—Frost v. Shaw, 3 Oh. St. 270. 

Pa.—Hawley v. Hampton, 160 Pa. 
18, 27 A 471; Morgan vy. Noud, 5 Pa 
EJR 93; 

Tex.—Westchester F, Ins. Co. v. 
Goggan, (Civ. A.) 203 SW 163. 

Wash.—Cammarano vy. Longmire, 
99 Wash, 360, 169 P 806. 

{a] Invalid mortgage or pledge.— 
A so-called deed of trust, which does 
not conform to the formalities re- 
quired by law for a chattel mort- 
gage and which is not a pledge. in- 
asmuch as possession is retained by 
the grantor, does not pass title to 
the grantee and the grantor’s claim 
to exemption is not waived. Green 
vy. Traylor, 142 La. 492,77 S 1277. 

{b] Partnership mortgage. — A 
chattel mortgage executed by a part- 
ner upon the stock in trade in the 
firm name, to secure a firm debt, 
waives the exemption as against the 
mortgagee, although the copartner 
was unaware of the execution. Har- 
vey v. Ford, 83 Mich. 506, 47 NW 242. 

[ec] Real estate—The exémption 
of real estate purchased with pen- 
sion money is waived by the execu- 
tion of a mortgage thereon by the 
pensioner. Monroe v. Button, 20 Misc. 
494, 46 NYS 637. 

[d] Bill of sale—As against a 
valid title under a bill of sale to 
secure a debt, a homestead subse- 
quently taken under Ciy. Code (1910) 
§ 3415 et seq, is unavailing. Watts 
v. Wight Inv. Co., (Ga. A.) 103 SE 184, 

96. Peterson v. Hornblower, 33 
Cal, 266; Patterson v. Taylor, 15 Fla. 
336; Rose v. Martin, (Tex. Civ. A.) 
33 SW 284. 


97. Johnson y. Redwine, 105 Ga. 
49, 33 SE 676. 

[a] In the absence of notice a 
mortgagee acquires a lien free from 
all exemption claims. Ford v. Far- 
gason, 120 Ga. 606, 48 SH 180. 
es McMartin v. Hurlburt, 2 Ont. 


99. Darby v. Rouse, 75 Md. 26, 22 
A 1110; Hill v. Johnston, 29 Pa. 362. 

1. Roundy v. Converse, 71 Wis. 
524, 37 NW 811, 5 AmSR 240. 

2. Ill.—Plain v. Roth, 107 Ill. 588. 
By Bienen v. Lester, 12 Kan. 

Ky.—Webster v. Bronston, 5 Bush’ 
521 (divided court). 

Mass.—Searle vy. 121 
Mass. 19. : 

Minn.—Miller v. McCarty, 47 Minn. - 
321, 50 NW 235, 28 AmSR’ 375. 

Pa.—Hallman yv. Hallman, 124 Pa. 
347, 16 A. 871. 


Chapman, 


S. C.—State Sav. Bank vy. Harbin, 
18 S. C, 425. 

Tex.—Baughn v. Allen, (Civ, A.) 
73 SW 1063. ; 

Wis.—White vy. Polleys, 20 Wis. 


503, 91 AmD 432; Jones v. Dow, 18 
Wis. 241. 

S. Sanders v. Phillips, 62 Vt. 331, 
20 A 104. 

4. Baughn vy. Allen, (Tex. Civ. A.) 
73 SW 1068. ; 

5. Miller v. McCarty, 47 Minn. 
321, 50 NW 235, 28 AmSR 375. 

6. Miller v. McCarty, 47 ‘Minn. 
321, 50 NW 235, 28 AmSR 3875, . 

7. Augustine v. Gold, (Iowa) 174 
NW 581. 

8 Consent of wife to encum- 
brance generally see supra § 187. 

9. Grover v. Younie, 110 Iowa 446, 
81 NW 684. ; 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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gage of such property by the debtor without the 
consent of his wife passes title to the mortgagee 
free from any later claim of exemption in the prop- 
erty.?° 

[§ 199] (4) Claims of Other Creditors. While 
a mortgage or pledge of exempt property is a waiver 
of the exemption therein as against the mortgagee 
or pledgee,* no waiver of the exemption results 
as against the claims of other creditors,!2 so that 
a release of the mortgage by the mortgagee to the 
mortgagor revests the property, exempt from all 
claims, in the debtor, and is not a diversion of the 
debtor’s assets in fraud of the other creditors.1% 
And a debtor is entitled to his personal property 
exemption in an equity of redemption in personal 
property subject to mortgage.1* So that a mort- 
gagor of exempt personal property remaining in 
possession may maintain an action of trespass 
against an officer for levying upon and selling such 
property.1® A mortgagee may, as against an execu- 
tion creditor of the mortgagor, release from his 
mortgage property. selected by the mortgagor as 
exempt.?® 

The statutes providing for a levy on mortgaged 
property do not affect the rule that a mortgage of 
exempt property operates as a waiver of the right 
of exemption only in favor of the mortgagee, but 
subject to execution or attachment the interest of a 
mortgagor in such property only as would have 
been subject to execution if he had not mortgaged 
1 al 

[§ 200] (5) Lien for Rent. A debtor, by in- 
serting a clause in a lease giving a lien for rent, 
creates a lien which will be superior to his right 
of exemption.'® Such a clause in a lease is in the 
nature of a mortgage, and does not come within the 
rule forbidding an executory contract waiving the 
benefit of the exemption laws.1® A clause in a lease 
waiving ‘‘the benefit of all laws or usages exempting 
any property from distress or execution for rent’’ 
applies to any property, whether seized upon a land- 
lord’s warrant or levied under an execution for 


10. Grover vy. Younie, 110 lowa 
446, 81 NW 684. 

11. See cases supra note 95. 

12. U. S—Harriman Nat. Bank v. 
Huiet, 249 Fed. 856, 162 CCA 90; In 
re French, 231 Fed. 255; In re Jones, 
13 F. Cas. No. 7,445, 2 Dill. 343. 

Ala.—Collier v. Wood, 85 Ala. 91, 
4S 840. 


67 NYS 1046. 


244 Fed. 216]. 


19, 36 AmD 586. 


Conn.—Patten v. Smith, 4 Conn. Mich.—Ganong v. 
450, 10 AmD 166. 1, 38 NW. 661. 
Iowa.—Brainard v. Simmons, 67 


Iowa 646, 25 NW 844; Evans v. St.|4 
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Hartmann v. Wood, 57 App. Div. 28, 


13. U. S—Harriman Nat. Bank v. 
Huiet, 249 Fed. 856, 162 CCA 90 [mod 


Iil.— Vaughan v. Thompson, 17 Til. 


78; Fitch v. Pinckard, 5 Ill. 69. 
Ky.—Collett v. Jones, 


N. C.—Gaster v. Hardie, 75 N. C. 


[25C.J.] 115 


rent.2° But a waiver of exemptions allowed under 
a jandlord and tenant act is restricted thereto, and 
does not operate as a general waiver of all property 
exemptions.*1. Hxemptions as to property not upon 
leased premises seized on execution under a judg- 
ment for rent are waived by a provision in the lease 
that all personal property upon the premises and 
for thirty days after removal of the same shall 
be liable to distress for rent in arrear, and the 
lessee waives the benefit of any and all law exempt- 
ing property from levy and sale:?? A stipulation in 
a lease that .the landlord shall pay a len on the 
crop for the rent does not operate as a waiver of 
the tenant’s food exemption therein.?* Nor is such 
right of exemption waived by a recital in a note 
given by a debtor for land that the vendor retains 
a lien on all crops for the price.4 

[§ 201] (6) Other Liens. A mechanic’s lien is 
superior to the debtor’s exemption right.?> Deliv- 
ering property to another, te be worked upon and 
transformed by his labor for the purpose of sale, 
renders the debtor’s exemption in the property so 
delivered subject to the lien for the labor, be- 
stowed upon it in working the transformation.?® 
An agreement to sell property to be paid for by 
the purchaser in installments, the title to remain in 
the vendor until all payments are made, is not in 
contravention of the exemption laws.27 And a 
debtor may create an equitable lien, as by giving 
a note charging property with the payment of the 
debt.28 Under an agreement between mortgagee and 
mortgagor that the latter will insure the property 
for the benefit of the mortgagee, the latter has an 
equitable lien on the proceeds of the policy, even 
though the property itself was exempt from forced 
sale.?° 

[§ 202] 4. Waiver by Conduct *°—a. In Gen- 
eral. While the conduct of the debtor may be such 
as to imply a waiver of an exemption,*! the acts 
relied on must be unequivoeal.*? The giving of a 
delivery bond,?? or a bond to dissolve a garnish- 


Caldwell, 20 Mont. 77, 49 P 397; Irwin 
v. Walling, 4 Okl, 128, 44 P 219. 

[a] Reason for rule—The statute 
was not enacted with the view to 
affecting exemptions, but to enable 
creditors to reach property which, in 
the absence of the statute, it was 
doubtful if creditors coujd subject to 
attachment or execution. Irwin v. 
Walling, 4 Okl. 128, 44 P 219. 

18. Fejavary vy. Broesch, 52 Iowa 
88, 2 NW 962, 35 AmR 261. 

19. Fejavary v. Broesch, 52 Iowa 


2 B. Mon. 
Green, 71 Mich. 


Paul Harvester Works, 63 Iowa 204, 
18 NW 881. 


Kan.—Crawford v. Furlong, 21 
Kan. 698. 
Ky.—Collett v. Jones, 2 B. Mon. 


19, 36 AmD 586. 

Mont.—Cheney _ Vv. 
Mont. 77, 49 P 397. 

N. Y.—Hartmann v. Wood, 57 App. 
Div. 23, 67 NYS ae Livor v. Orser, 
12 N. Y. Super. 501. 

Okl.—Byers v. Ingraham, 51 Okl. 
440, 151 P 1061; McComb v. Watt, 
39 Okl. 412, 135 P 361; Irwin v. Wal- 
ling, 4 Okl. 128, 44 P 219. 

Pa.—Laub - v. Shollenberger, 1 
Woodw. 18. é 

Va.—Williams v. Watkins, 92 Va. 
680, 24 SH 223. f 

[a] Application, — In an action 
against a sheriff for selling exempt 
property, the admission in evidence 
of a chattel mortgage on the prop- 
erty sold, no default under it be- 
ing shown, is error, since, until de- 
fault under the mortgage, plaintiff 
is entitled to possession of the prop- 
erty, and such possession and title 
are sufficient to support the action. 


Caldwell, 20 


60. 

[a] Tiustration—A wife does not 
lose her,yinterest in life policies pro- 
cured by her husband and payable 
to her by permitting their assign- 
ment as security to a creditor, and 
their reassignment to her is not a 
diversion of the husband’s assets in 
fraud of creditors. Harriman Nat. 
Bank v. Huiet, ae oa: 856, 162 CCA 
90 [mod 244 Fed. : 

vA Gaster v. Hardie, 75 N. C. 460. 

15. Fitch v. Pinckard, 5 Ill. 69. | 

“The mortgagor of personalty in 
possession must have at least a like 
and equal interest where the mort- 
gage is duly recorded, and the ab- 
solute property where it As“ not;so 
far as creditors and subsequent pur- 
chasers are concerned, when liable to 
execution. The mortgagor’s. interest 
would be of little value to him under 
such circumstances if he could not 
maintain the usual actions for its 


protection.” Vaughan v. Thompson, 
LLL, 735 281" 
16. Ganong v. Green, Ti Michie; 
NW 661. 
et) Collett v. Jones, 2B. Mon. 
(Ky.) 19, 36 AmD-~ 586; Cheney v. 


88, 2 NW 963, 35 AmR 261; Beatty 
vy. Rankin, 139 Pa. 358, 21 A 74. 

20. Beatty v. Rankin, 139 Pa. 358, 
21 A 74. 


21. Mitchell v. Coates, 47 Pa. 202. 
22. Jenkins v. Stone, 14 Montg. 
SOM Ra.)* 2 


23. Columbia Finance, etc., Co. v. 
Morgan, 44 SW 389, 628, 45 SW 65, 
19 KyL 1761; Moss v. Carl, 37 SW 
580, 18 KyL 648. 

24. Columbia Finance, etc., Co/ v. 
Morgan, 44 SW 389, 628, 45 SW 65, 
19 KyL 1761. 


25. Laucks’ App., 24 Pa. 426. 

26. Rogers v. Raynor, 102 Mich. 
473, 60 NW 980. 

27. Morley v. French, 2 Cush. 
(Mass.) 130. 

28. Mynatt v. Magill, 3 Lea 
(Tenn.) 72. 

29. Mosley v. Stratton, (Tex. Civ. 


4.) 203 SW 397. 
30. Burden of showing waiver see 
infra § 310. 


31. See cases infra this section. 
82. Frey v. Butler, 52 Kan. 722, 
35 P 782. 


83. Ala.—Daniels v. Hamilton, 52 
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ment,°* or receipting for the articles levied upon, 
even where done voluntarily,®® will not raise an in- 
ference of the debtor’s intention to waive his exemp- 
tion. The debtor’s appearing and moving to dissolve 
an attachment without first having made claim to 
his exemption,®* or the traverse of an attachment 
on other grounds before claiming the exemption,?® 
or a general appearance by the debtor in the suit 
against him without at that time claiming his exemp- 
tion 39 is not a waiyer of his right. Mere oral dec- 
larations of the debtor which tend to show that 
the debtor does not claim his exemption, but do 
not express a well defined waiver,*® are insufficient.*1 
A selection of other property in lieu of property 
specifically exempt under the terms of a statute so 
providing operates as a waiver to claim the articles 
specifically exempt.42 And it will have this effect 
even though the debtor fails in his claim to ¢xemp- 
tion in the substituted property,4? with the result 
that he will lose his entire exemption claim, not 
merely to the substituted property, but to the prop- 
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maintain an action against him on the ground that 
the levy was wrongful.*® And some of the courts 
have held that the debtor’s consent to levy will 
operate as a waiver of the right of exemption so 
as to estop the debtor from subsequently claiming 
such right and stopping a sale.4® Other courts, how- 
ever, hold that a claim after the levy, if made 
before sale, should be allowed unless prejudice will 
result.47 If the debtor asks the officer to. levy upon 
a particular piece of property #8 in preference to an- 
other,*® or if the debtor agrees expressly to a 
present sale of the property,®° or to a transfer of 
the proceeds of exempt property to the creditor,®+ 
his right to his exemption in the property concerned 
is waived.°2 But the giving up of property to an 
officer is not a waiver of the right of defendant to 
claim it as exempt in his hands.®* If\ the statute re- 
quires the officer to levy in all cases, leaving it for 
the debtor afterward to claim his exemptions, con- 
sent to a levy merely is not a waiver.®* - Conduct 
or consent therefore to show a waiver should be 
inconsistent with an intention to claim exemptions 


erty specifically exempt.** 
[§ 203] b. Consent to Levy. 


Ala. 105; Jordan v. Autrey, 10 Ala. 
276. 
Ark.—Jacks v. Bigham, 36 Ark. 


481; Atkinson v. Gatcher, 23 Ark. 101. 
Cal.—Servanti v. Lusk, 43 Cal. 238. 
Ind.—Eltzroth v. Webster, 15 Ind. 

gk, Tt, AmD) 78. i 
fowa.—Angell v. Johnson, 51 Iowa 

625, 2 NW 435, 33 AmR 152. 
Ky.—Perry v. Hensley, 14 B, Mon. 

474, 64 AmD 164. 
Mo.—Robards v. Liv Mos; 

555. 

Nebr.—Desmond vy. State, 15 Nebr. 
438, 19 NW 644. 

34. Born vy. Williams, 81 Ga, 796, 
7 SE 868. 

[a] Giving bond to dissolve gar- 
nishment.—Dissolving a garnishment 
by giving bond and securing does not 
waive the right to set up that the 
debt seized was not subject to proc- 
ess, and the debtor may insist on 
the exemption whether the garnishee 
does so or not, and if his claim is 
well founded no judgment can be 
entered on the bond given to vacate 
the dissolution. Born y. Williams, 81 
Ga. 796, 7 SE 868. 

85. Vanderhorst v. Bacon, 38 Mich, 
669, 31 AmR 328; Heath v. Keyes, 35 
Wis. 668. 

{a] Dlustration.—The fact that a 
debtor’s wife gave a receipt for prop- 
erty levied upon by an officer, to 
Save its being taken away while an 
effort could be made to pay the judg- 
ment, and that, on failing in this, 
possession was yielded to the officer, 
only shows a yielding to a force 
which she could not resist, and is 
not a surrender or waiver of the 
right of exemption. Vanderhorst v. 
Bacon, 38 Mich. 669, 31 AmR 328, 

86. Perry v. Hensley, 14 B. Mon. 
(Ky.) 474, 61 AmD 164. 

87. State v. Gardner, 32 Wash. 
550, 73 P 690. 

Bassett v. Inman, 7 Colo. 270, 

3 P 383; Etheridge v. Davis, 111 N. 


Samuel, 


3s. 
N. 


C. 293, 16 SE 232; Ladwig v. Wil- 
liams, 87 Wis. 615, 58 NW 1103. 

39. Morris Box Board Co. v. Ros- 
Siter; 30 Pa. Super. 23. 

40. HKrey vy. Butler, 52 Kan: 722, 


85 P 782; Rice vy. Chase, 9 N. H. 
178, 32 AmD 346. 
§ Sie Consent to levy see infra 


42, Parketon y. Pugsley, 142 Mo. 
= pe SW 789. 
a arketon v. Pugsley, 142 Mo. 
see ee SW 789. 4 
A arketon v. Pugsley, 142 Mo. 
A. 537, 121 SW 789. " 
45. Ark—wWallace v. Collins, 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


If the debtor con- 
sents to a levy by the officer he cannot afterward 


Ark. 41, 39 AmD 359. 
Me.—Fogg v. Littlefield, 68 Me. 52. 
Mass.—Hewes vy. Parkman, 20 Pick. 


Mich.—Rich v. French, 99 Mich. 
27, 57 NW. 1040. 

N. Y.—Turner v. Borthwick, 20 
Hun 119. 

46. Wallace v. Collins, 5 Ark. 41, 
39 AmD 359; Angell y. Johnson, 51 


Iowa 625, 2 NW 435, 33 AmD 152; | 


Richards v. Haines, 
Charpentier v. 
360, 28 NW 916. 

Consent to levy under legal com- 
pulsion see supra § 202. 

Receipting for articles levied upon 
see supra § 202. 

47. Gresham v. Walker, 10 Ala. 
370; Jordan v. Autrey, 10 Ala. 276; 
Wallis v. Truesdell, 6 Pick. (Mass.) 
455; McAbe v. Thompson, 27 Minn. 
134, 6 NW 479; Rogers v. Collier, 18 
S: Crk; Si 26 Amp hose 

48. Peo. v. Johnson, 4 Ill. A. 346. 

49. Childers v.. Brown, 81 Or. 1, 
158 P 166, AnnCasi1918D 170. 

[a] Illustration.—Where the offi- 
cer. is about to levy on wheat in the 
possession of the debtor which is 
not exempt and the debtor asks him 
to levy on his team which is exempt, 
the debtor is taken to have waived 
his exemption in his team. White 
v. Thompson, 3 Or. 115, 

50. Dow v. Cheney, 103 Mass. 181; 
Rich v. French, 99 Mich. 27, 57 NW 
1040; Turner v. Borthwick, 20 Hun 
(N. Y.) 119; Butt v. Green, 29 Oh. 
St. 667. 

51. Westchester F. Ins. Co. v. Gog- 
gan, (Tex, Civ. A.) 203'SW 163. 

[a] Directing payment of insur- 
ance money.—Insurer of piano, hav- 
ing paid amount of loss on piano to 
insured after his notice to it to pay 
part to seller of piano who retained 
mortgage on piano, and, after gar- 
nishment by seller, could not avail 
itself of plea of exemption of such 


30 Iowa 574; 
Bresnahan, 62 Mich. 


insurance proceeds, it having been 


waived by such debtor’s notice. 
Westchester F. Ins, Co. v. Goggan, 
es sey. A.) ake aN 163. 
» Dodge v. Knight, (Tex. Suppl. 

16 SW 626. ‘ nies 

[a] If the husband consents to 
a levy upon community property 
which is exempt and there is no com- 
plaint by the wife that it was fraud- 
ulently done to deprive her of the 
privilege, the exemption is deemed 
waived. Dodge v. Knight, (Tex. 
Suppl.) 16 SW 626. 

53. Eltzroth v. Webster, 15 Ind. 
20,0 % AMID erss 


showing clearly and unmistakably that the debtor 
intends to waive his rights.%5 


If the debtor’s at- 
54 Eltazroth vy. Webster, 15 Ind. 
21, 77 AmD 78. 


55. Ark.—Parham y. MeMurray, 
32 Ark. 261. 

Cai.—Stanton v. French, 83 Cal. 
194, 28 P 355, 25 AmSR 174, 

Colo.—Harrington v. Smith, 14 
Colo: 376; 23°P°331, 20 AmSR 2727 

Iowa.—Green v. Biunt, 59 Iowa 79, 
12 NW 762. 

Mo.—Marchildon vy. O’Hara, 52 Mo. 
A, 523 


Pa.—Shaw’s App., 49 Pa. 177. 

Wash.—Shell se Svennson, 93 
Wash. 40, 159 P 1076. 

{a] Ilustrations.—(1) A declara- 
tion of the debtor at the time of the 
levy upon exempt property that he 
would see about it or see an attorney 
about it tends to show that he did 
not intend to abandon his right and 


negatives the presumption of a 
waiver of the exemption... Green v. 
Blunt, 59 Iowa 79, 12 NW 762. (2) 


Where a debtor who is absent in 
another state when informed of a 
levy on his exempt property, the 
property being such that it was the 
duty of the officer not to levy upon 
it, writes a letter to the officer stat- 
ing that it is impossible for him to 
come home, and requesting postpone- 
ment of the cause until a day speci- 
fied, when he will come home and fix 
up everything satisfactorily, but he 
does not return at the date indicated, 
and the officer does not sell the prop- 
erty until a subsequent date, such 
conduct does not constitute a waiver. 
Harrington vy. Smith, 14 Cdlo. 376, 
23 P 331, 20 AmSR 272. (3) A re- 
quest by the debtor to the sheriff to 
postpone the sale for a time because 
he thought he might be able to pay 
the judgment does not disclose any 
intention on the part of the debtor 
at that time of waiving his right to 
claim the exemption. Shell v. Svenn- 
son, 93 Wash. 40, 159 P 1076. 

[b] Debtor’s procuring garnish- 
ment of his own debtor.—The-mere 
fact that an execution debtor has 
procured the garnishment of a person 
who owes him money will not consti- 
tute a waiver so as to prevent him 
from claiming his exemptions out of 
the debt, when the debt exceeds the 
amount of his exemptions, for such 
action on his part is entirely. con- 
sistent with an intention to appropri- 
ate the excess only to the payment 
of the execution. Marchildon § v. 
O’Hara, 52 Mo. A. 523. 

[c] Receiving proceeds of sale.— 
When property levied upon is claimed 
as exempt, and the officer refuses to 
recognize the claim and sells the 


page and note number. 


§§ 2038-204} 


torney, duly authorized, agrees expressly to the 
sale,°° or delivers up property to the sheriff for 
sale,’ the debtor is bound by his conduct, and is 
taken to have waived his exemption.°® 

Failure to Assert Claim.5° 
absence of statutory provisions making it unneces- 
sary for him to do so,°° it is the duty of a debtor 
who wishes to rely upon his right to hold property 
exempt from execution to indicate in some manner 
his purpose to do so,°! and in the great majority of 
jurisdictions, failure to assert or claim a right of 
exemption at all, or a failure to assert or claim 
it at the time and in the manner expressly or im- 
pliedly required by the statute which confers the 
right if any such statutory requirement is made, 
The debtor must, how- 


[§ 204] «. 


is a waiver of the right.®2 


property, the debtor does not waive 
his right by receiving the surplus 
of the proceeds of the sale after sat- 
isfaction of the execution. See Stan- 
ton vy. French, 83 Cal. 194, 23 P 355, 
-25 AmSR 174. 

{ad] Retaining possession and pur- 
chase at sale.—When an officer levies 
an execution on personal property 
and leaves such property in the debt- 
or’s possession, neither the fact of 
the debtor’s retaining possession nor 
the fact of his purchasing the prop- 
erty, either. directly or through 
others, at the execution sale, will 
amount to a waiver of his right to 
claim the property as exempt. Par- 
ham v. McMurray, 32 Ark. 261. 

[e] Waiving writ of venditioni 
exponas.—The act of 1849 exempts 
three hundred dollars’ worth of prop- 
erty (1 Brightly’s Purdon Dig. p 831 
§ 29), provides (§ 30) for an ap- 
praisement, and declares in effect 
(§§ 31, 32) that, where the property 
levied upon eonsists of real estate 
of greater value than three hundred 
dollars and the appraisers shall de- 
termine that it cannot be divided so 
as to give the debtor a portion of 
the value of three hundred dollars, 
plaintiff may have a writ of vendi- 
tioni exponas to sell it, and that in 
‘such event defendant shall be al- 
lowed his exemption out of the pro- 
ceeds. Under these provisions de- 
fendant, by waiving an inquisition to 
condemn his real estate, and agree- 
ing to a sale thereof on a fieri facias, 


does not waive his right to demand 
an exemption of three hundred dol- 
lars out of err Ua of the sale. 

haw’s App., a. 3 
q : 56. onsen v. Cannell, 106 Me. 445, 
76 A 914. 

57. Ponder v. Webb, 10 Ky. Op. 
45. 

i 58. Ponder v. Webb, 10 Ky. Op. 
745: Jensen y. Cannell, 106 Me. 445, 
76 A 914. 

59. Necessity and sufficiency of 
claim generally see infra §§  233—- 
247. mae 

See statutory provisions. 

[a] For example (1) under a stat- 
ute providing that a levying officer 
is bound to levy an execution on any 
personal property “in the possession 
of. or that he has reason to believe 
belongs to, the defendant, or on 
which the plaintiff directs him to 
levy, unless he has receiyed notice 
‘in writing ... that the property 1s 
exempt from execution, but failure to 
give such notice shall not deprive 
the party of any other remedy,” a 
defendant, although present at the 
time of the levy without making @ 
claim of exemption, does not waive 
his right to bring an action for dam- 


ages on account of a wrongful levy | 


because of such failure. Vandeven- 
ter v. Nelson, 180 Iowa 705, 709, 163 
NW 354. (2) Mere failure to give 
the sheriff notice of the claim of a 
homestead wili not impair the debt- 
or’s rights to it under Const. (1895) 
art 3 § 28 and Rev. St. § 2130, provid- 
ing that no waiver except by con- 
veyance shall defeat the homestead. 
Gray v. Putnam, 51 S. C. 97, 28 SE 
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In the 


larger stock.®® 


149. : 

61. Green y. Blunt, 59 Iowa 79, 
12 NW 762. 

62. U. S.—In re Harrington, 200 
Fed. 1010; In re Gerber, 186 Fed. 693, 
108 CCA 511; Hitchcock y. The St. 
Louis, 48 Fed. 312. 

Ala.—Mitchell v. Corbin, 91 Ala, 
599, 8 S 810; Wright v. Grabfelder, 
74 Ala. 460; Rottenberry vy. Pipes, 53 
aie 447; Steele v. Moody, 53 Ala. 

Ark.—Scanlan v. Guiling, 63 Ark. 
540, 39 SW 718; Chambers y. Perry, 
47 Ark, 400, 1 SW 700. 

Cal.—Stanton vy. French, 83 Cal. 
194, 23 P 355; Barton y. Brown, 68 
Calw itt, Sor ol; | sunny. veers ot 
Cal. A. 3138, 174 P 356;.Boot vy. Boyd, 
303 Cali: Ay 545,174 Pi 352. 


Penna Tena v. Cook, 5 Colo. 
Iil.—Cook v. Scott, 6 Ill, 333; Alden 
v. Yeoman, 29 Ill. A. 53, 


Ind.—Storm v. Ermantrout, 89 Ind. 
214; State v. Melogue, 9 Ind. 196; 
Wagner v. Barden, 18 Ind. A. 571, 
41 NE 1067. 

Iowa.—Moffitt v. Adams, 
44, 14 NW 88. 

K&y.—McGee v. Anderson, 1 B. Mon, 
18,, 36 AmD 570; Connor v. Botts, 
11 Ky. Op. 132; Covert v. Bethel, 10 
Ky. Op. 50. 

Md.—State v. Boulden, 57 Md. 314. 


60 Iowa 


Mass.—Clapp vy. Thomas, 5 Allen 
158. 
Mich.—Williams v. Brown, 187 


Mich. 569, 100 NW_ 786. 
Miss.—Sturges v. Jackson, 88 Miss. 
508, 40 S 547. 


Mo.—Barnhart y. Dollarhide, (A.)° 
186 SW 564. 
_ Nev.—Hammersmith v. Avery, 18 
Nev, 225, 2°P 55. 

N. H.—Buzzell v. Hardy, 58 N. H. 
al, 


N. Y.—Russell v. Dean, 30 Hun 242. 

Oh.—Rempe v. Ravens, 68 Oh. 1138, 
67 NE 282. 

Or.—Childers v. Brown, 81 Or. 1, 
158 P 166, AnnCas1918D 170. 

Pa.—Strouse v. Becker, 38 Pa. 190, 
80 AmD 474; Weaver’s App., 13. Pa. 
307; Miller’s App.,-16 Pa. 300; Line’s 
App., 2 Grant 197; Uhrich v. Gock- 
ley, 2 Pa. Dist. 350; Long v. Wilson, 
15 Pa. Co. 68; Harlan v. Haines Co., 
4 Pa. Co, 174; Kerns v. Beam, 11 
LancBar 183. ! 

S. D.— Longley v. Daly, 1 S. D. 253 

NW 247. 
*penn.—Cieveland Nat, Bank vy. Bry- 

Chip, A.) 54 ‘ . 
aH et aebited States Fidelity, 
etc., Co. v. Hollenshead, 51 Wash. 326, 
49. 

*SoP C. Roy v. Fortin, 22 B. C. 282. 
[a] For example, the failure of a 
defendant in a proceedings under a 
distress warrant to bring an action to 
recover the possession of the exempt 
article taken under the warrant, or 
to execute a bond and move for a 
judgment on _ it, and for judgment 
that the article was exempt, amounts 
to a waiver of defendant’s exemp- 


tion rights. Connor v. Botts,.11 Ky. 
oi : 
OF] Where a mortgagee petitions 


for a receiver, claiming specific rents 
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ever, be under a legal obligation to assert his’ 
claim,°* and have knowledge of the facts upon the 
existence of which the legal obligation rests.*4 
Failure to select. The rule that failure to assert 
claim is a waiver of the exemption is particularly 
applicable where the debtor has to elect from among 
several articles which he is entitled to hold exempt,® 
or where he must select the amount of property 
allowed to him as exempt by the statute, out of a 
But it does not follow that a failure 
to make selection in such cases is a waiver of exemp- 
tion as matter of law.®7 
an opportunity to make a selection in order that 
his failure to select shall constitute a waiver.*? The 
debtor’s failure to assert his claim to an exemption 
does not amount to a waiver where the statute re- 


The debtor must have had 


and their application in payment of 
the mortgage debt, the proper time 
for the mortgagor to assert his right 
to claim the rents as exempt is upon 
the hearing or the motion or com- 
plaint for the appointment of the re- 


nce: Storm y. Ermantrout, 89 Ind, 
[ce] A waiver of inquisition under 


an execution is not a waiver of the 
right of exemption, for a debtor who 
waives inquisition is in the position 
of a debtor where no inquisition un- 
der an execution is required by law. 
Com, v. Boyd, 56 Pa. 402. 

[ad] When claim may be made.— 
(1) A failure of the debtor to assert 
his exemption right by motion or ap- 
plication to discharge an attachment 
at the time an attachment or garnish- 
ment of his property is made does 
not operate as a waiver of his right 
to claim his exemption later, at any 
time before actual appropriation of 
his property to the payment of his 
ereditor’s claim. Rempe v. Ravens, 
68 Oh. 118, 67 NE 282. (2) Failure 
to appeal from the judgment sus- 
taining the attachment does not oper- 
ate as a waiver where an appeal is 
taken from the judgment denying the 
exemption. McAllister v. Robins, 100 
Ark. 540, 140 SW 732, AnnCas1913C 


728, 

6S. Gibson v. Peo., 122 Ill. A. 217; 
Wilson v. Stripe, 4 Greene (lowa) 
551, 61 AmD i138; Myers v. Forsythe, 
10 Bush | (Ky.) 394; Hirshizer v. 
Tinsley, 13 Mo. A. 489. 

fa] Tllustration.—A debtor failing 
to answer in an action brought 
against him in a state other than 
where he lived, in which action the 
court had no jurisdiction, does not 
waive his exemption, although proc- 
ess was served on the bankrupt in 
his resident state. Hirshizer vy. Tins- 


ley, 18 Mo. A. 489. 
64. Cal.—Haswell vy. Parsons, 15 
Cal. 266, 76 AmD 480. 
Colo.—Harrington v. Smith, 14 


Colo, 376; 23 ' 331, 20 -AmSR 2725 
Wymond v. Amsbury, 2 Colo. 213. 
Ill.—Peo, v. Palmer, 46 Ill. 398, 
95 AmD 418; McCluskey v. McNeely, 
Stl, FETs Cook Vv. MScott,, pele al: 


338. 

Kan.—Dennis vy. Benfer, 54 Kan. 
527, 38 BP. 806. 

Mo.—State v. Barada, 57 Mo. 562; 
State v. Romer, 44 Mo. 99; Finke 
v. Craig, 57 Mo, A. 393; Holliday v. 
Mansker, 44 Mo. A. 465; State v. Car- 


roll,, 9.Mo., As 275, ' 
Bennett, 41 Vt. 


Vt.—Haskins v. 
98. 
65. Colson v. Wilson, 48 Me. 416; 


Savage v. Davis, 134 Mass. 401; Butt 
v. Green, 29 Oh. St. 667; Sumner vy. 


Brown, 34 Vt. 194. 

66. Clapp v. Thomas, 5 Allen 
(Mass.) 158. 

67. Copp v. Williams, 135 Mass. 
401; Gulfport Bank v. O’Neal, 86 
Miss. 45, 38 S 630. 

68. Shear v. Reynolds, 90 Ill. 238; 


Wells v. Lilly, 86 Ill. 317; Bayne v. 
Patterson, 40 Mich. 658; State v. Ro- 
mer, 44 Mo. 99; Wicker v. Comstock, 
52 Wis. 315, 9 NW 25. 

fa] MTDlustrations.—(1) If a sher- 


. 
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quires the officer to make a demand upon the debtor 
to make his selection, and on the debtor’s default, 
to make the selection himself, and it is shown that 
the officer has failed to make the statutory de- 
mand.®? Where the debtor is present at the sale 
and makes no objection to the sale of a certain 
piece of property, his right of exemption is 
waived.” 

Absence from jurisdiction. Where the debtor’s 
delay to claim his exemption at the proper time 
is due to the fact that he is absent from the juris- 
diction, no waiver can be inferred,’? unless he knew 
of the levy, and his absence was avoidable.” 

Excuses for failure to claim. Failure to make a 
claim for exemptions may be explained and ex- 
cused on the ground of unavoidable accident or mis- 
take,7? an accident within the meaning of this 
rule meaning the happening of an event without the 
concurrence of the will of the person by whose 
agency it was caused.7* Absence at time of sale on 
account of sickness in debtor’s family is a sufficient 
excuse for not making the claim, where the creditor 
is aware of the claim from its having been made in a 
former suit.7> . Misinformation received from’ the 
officers as to the debtor’s rights may be sufficient 
excuse for failure of debtor to make his claim.”® 

Laches. If the debtor delays unreasonably to as- 
sert his claim, so that he may be considered guilty 
of laches, his right to an exemption will be consid- 
ered waived.77. Mere lapse of time, when the rights 
of parties in interest have not been affected, may 


iff levying on personal property 738. 
wrongfully excludes the debtor from 
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Fee’s Est., 18 Pa. Dist. 391. 
Burden of proof to show waiver on 
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not of itself be a bar to the exemption claim.7* But 
a delay, in the assertion of the exemption right be- 
yond the time when the statute provides it shall 
be made,’® is laches constituting ground for ad- 
judication that the debtor has waived his right,°° 
while if the delay is terminated at any time before 
the statutory limit, there is no laches on which the 
creditor ean base his claim of waiver.*? 
[§ 205] 5. Operation and Effect—a. In Gen- 
eral. If a debtor is authorized expressly or im- 
pliedly to waive his exemptions, a waiver places 
the property in the same situation as nonexempt 
property as against the particular creditor in whose 
favor the exemption has been waived.82 A waiver 
implied from the debtor’s acts or omissions having 
the same legal effect as an express waiver,** cred- 
itors whose claim is based upon an express waiver 
of the debtor have no preference over those whose 
claim is based upon an implied waiver. A waiver 
of exemptions will be construed as having reference 
to exemptions under laws of the state where the 
waiver is made, in the absence of any reference 
therein to the laws of other states.86 Of course a 
waiver of exemptions as to certain property only 
cannot operate as a waiver as to any other prop- 
erty.86 When a waiver of all exemptions, incor- 
porated in a note as a part of the consideration, is 
not expressly limited to property then owned by 
the debtor, it applies equally to property afterward 
acquired by him.8? A waiver of exemptions as to 
personal property covers property treated by its 


9 S 601, 30 AmSR 57. 
fa] Diustration.—When a note is 


his premises, locks them up, and 
keeps the key, he cannot treat the 
absence of the debtor during the next 
morning as a waiver of his right to 
select his exemptions. Bayne v. Pat- 
terson, 40 Mich. 658. (2) If an offi- 
eer, in levying an execution, disre- 
gards a claim of exemption made by 
the debtor, even though he may do 
so under the belief that the property 
is not exempt, because the debt is 
one against which an exemption can- 
not be claimed, as a debt for the 
purchase price, for instance, this is 
virtually a denial to the debtor of 
any opportunity to make a selection 
from’ the property, and excuses fail- 
ure on his part to make any _ selec- 
tion. Wells v. Lilly, 86 Ill. 317. 

69. Gulfport Bank v. O’Neal, 86 
Miss. 45, 38 S 630. 


70. Westerland vy. Mooreland, 3 
KyL 324. 
71. Cal.—Haswell v. Parsons, 15 


Cal. 266, 76 AmD 480. 
Colo.—Harrington v. Smith, 14 

Colo. 376, 28 P 331, 20 AmSR 272; 

Wymond v. Amsbury, 2 Colo, 213. 
Tll.—Peo. v. Palmer, 46 Ill. 398, 95 


AmD 418. 

Kan.—Dennis v. Benfer, 54 Kan. 
527, 38 P 806. 

Okl.—Hocker y. Carroll, 35 OkI. 


2905, 129) 2 56. 
Vt.—Haskins v. Bennett, 41 Vt. 698. 


ol Rogers. v. Waterman, 25 Pa. 
182. 

73. Hocker vy. Carroll, 35 Okl. 290, 
129 P 56. : 

74. Haswell v. Parsons, 15 Cal. 
266, 76 AmD 480; Hocker y. Carroll, 
S5Oki290, 129. P 5s. 

75. Haswell v. Parsons, 15 Cal. 


266, 76 AmD 480. 

mas Morrissey v. Feeley, 36 Ill. A. 
77. Borland v. O’Neal, 22 Cal. 504; 
Gibbons v. Gaffney, 154 Pa. 48, 26 A 
24; Harlan y. Haines, 125 Pa. 48, 
17 A 248; Shaeffer’s App., 101 Pa. 
45; Chilcoat’s App., 101 Pa. 22; Fee’s 
Hs, 18) Pa.; Dist, 391; ‘Rust’s Hst., 
13 Pa. Dist. 696; Roberts’ Hst., 3 Pa. 
Co. 365, 20 WklyNC 3880. 


For later cases, developments and changes in the law sce cumulative Annotations, 


ground of laches see infra § 310. 

79. See infra §§ 235-240. 

80. Alley v. Daniel, 75 Ala. 403; 
Randolph vy. Little, 62 Ala. 396. 

[a] Until after judgment.—A de- 
lay in the assertion of the claim until 
after judgment in favor of the at- 
taching or the garnishing creditor 
against the garnishee is a waiver. 
Randolph y. Little, 62 Ala, 396. 


Ayes Johnston vy. Willey, 21 Ill. A. 
[a] Before sale.—The positive re- 


fusal of the owner of personal prop- 
erty to make a schedule at the time 
of the levy, upon due notice and op- 
portunity given, does not of itself 
prevent him from making a schedule 
within a reasonable time. - The stat- 
ute provides that “whenever” a 
debtor against whom an execution 
is issued may desire to avail himself 
of its benefits, he may do so by de- 
livering to the officer a proper sched- 
ule. Ordinarily this should be done 
before levy, but the only limitation 
by the statute of the time for its 
effectual delivery is that which is 
necessarily implied, namely, that it 
must be before the writ is executed 
and the officer’s control of the prop- 
erty lost by sale thereunder, and 
what is generally implied where time 
is given without a more specific limi- 
tation, namely, that it must be 
within a reasonable time. Johnston 
Vv. Willey, 22 Tl, A. 354: 


82. Wallace v. Collins, 5. Ark. 41, 
39 AmD 359; Hoisington y. Huff, 24 
Kan. 379; Kyle’s App., 45 Pa. 353; 
Bowman vy. ,Smiley, 31 Pa. 225, 72 
AmD 738. 

[a] Appraisement.—The waiver of 
the privilege of exemption is a 


waiver of the right to appraisement 
under the_ statute. Bowman vy. 
Smiley, 31 Pa. 225, 72 AmD 738. 

83. Long v. Wilson, 15 Pa. Co. 


68. 
84. Long v. Wilson, 15 Pa. Co. 68. 


Rights of creditors whose claims 


Pees based on waiver see infra 
85. Seay v. Palmer, 93 Ala. 381, 


executed in one state where both of 
the parties reside, and contains a 
waiver merely “of all rights of _ex- 
emption and homestead,” without ex- 
pressly referring in any way to the 
exemptions allowed by the laws of 
other states, it is presumed that it 
refers only to the exemptions allowed 
by the law of the state in which it is 
executed, and does not apply in an 
action on the note in another state. 
Seay v. Palmer, 93 Ala. 381, 9 S 601, 
30 AmSR 57. 

86. Agnew v. Walden, 95 Ala. 108, 
10 S 224; Reed Lumber Co. v. Lewis, 
94 Ala, 626, 10 S 3833; Terrell’ y. 
Hurst, 76 Ala. 588; Neely v. Henry, 
63 Ala. 261; Howard Bldg., etze., 
Assoc. v. Philadelphia, ete., R. Co., 
102° Pa. 220: 

[a] “All homestead exemptions.” 
—A clause in a note waiving “all 
homestead exemptions” has been held 
not to be a waiver of personal prop- 
erty exemptions. Reed Lumber Co. 
v. Lewis, 94 Ala. 626, 10 S 333. 

{b] “Homestead exemption laws 
on both real and personal property.” 
—A clause in a note waiving “all 
benefit of the homestead exemption 
laws on both real and personal prop- 
erty” is a waiver of the personal 
property exemption. Terrell v. Hurst, 
76 Ala. 588. 

[c] Other expressions. — (1) A 
waiver in a note of ‘all exemptions 
or relief laws under the statutes and 
constitution of Alabama” is an ex- 
emption of personal property. Ag- 
new v. Walden, 95 Ala. 108, 10 § 
224. (2) A waiver, by an obligor in 
a bond, of the benefits of every law 
made or to be made ‘to exempt the 
premises described” in an accom- 
panying mortgage, or “any other 
premises whatsoever,” from levy and 
sale under execution, “or any part of 
the proceeds arising from the sale 
thereof,” from the payment of the 
moneys secured by the bond, is con- 
fined to the obligor’s real estate. 
Howard Bldg., etc, Assoc. v. Phila- 
delphia, ete, R. Co., 102 Pa. 220. 

87. Neely v. Henry, 63 Ala. 261. 


same title, page and note number. 
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owner as personal property.’® If an agreement to 
submit to arbitration is accompanied by a bond 
containing a waiver of exemption, the waiver fol- 
lows and attaches to a judgment obtained in de- 
fault of abiding by the award.®® 

Waiver in lease. The waiver of exemption in a 

written lease subjects, where such waiver is allowed, 
the exempt property of the tenant to the satisfac- 
- tion of a judgment for the rent.2° Where the waiver 
in the lease is restricted to exemptions in property 
on the premises, the tenant’s exemption in property 
not in the premises is unaffected..! And where the 
waiving clause stipulates that all property on the 
premises shall be liable to distress and that all 
right of exemption shall be waived, the waiver is 
construed to have reference only to all exemptions in 
property on the premises, and not to extend to other 
property not on the premises,®°? and to apply only 
to proceedings for the recovery of rent by distress,°° 
-and not to apply generally to debts for rent with- 
out regard to the process used in collecting them.%* 
The waiver exgends no further than for the rent 
due.25 And the tenant is entitled on sale of the 
goods for the rent to his exemption in the surplus 
proceeds of the sale over and above the amount of 
the elaim for rent then due,®® as against an at- 
tachment by the landlord to hold such surplus for 
subsequently accruing rent.*7 A landlord, by taking 
in payment of rent notes containing a waiver of 
exemption of personal property, does not thereby 
abandon the landlord’s lien.%* 

[§ 206] b. Operation as Lien or Pledge. A 
waiver of exemptions in a promissory note does not 
amount to a lien or pledge of any of the debtor’s 
exempt property or confer any estate or interest in 
it. There must be a judgment and execution to give 
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exemptions in a promissory note does not affect the 
promisor’s right to insure his life for the benefit of 
his wife, paying annual premiums not in excess of 
the statutory lmit,! and the creditor, after reduc- 
ing his debt to judgment, cannot reach and subject 
in equity property which the surviving wife has 
bought or improved with the proceeds of the pol- 
iey.2, If the exemption is waived in a judgment the 
debtor cannot divest his property from liability un- 
der the judgment by transferring it to his wife.’ 

[§ 207] ¢. Waiver by Husband as Affecting 
Wife and Family. The husband’s waiver where the 
right to waive is recognized binds the wife, in the 
absence of express restrictions. But the husband’s 
waiver does not affect exemptions in which his wife,’ 
or his family ® has an interest. Where the wife has 
such interest, however, she must intervene to pro- 
tect her interest,” else she also will be taken to have 
waived her rights,? and her husband’s waiver under 
such circumstances will operate to deprive her also 
of her rights in the exempt property.® The rights 
of a married woman in her separate property 1° can- 
not be affected by an attempted waiver by her hus- 
band,11 

[$208] d. Rights of Other Creditors. It has 
been held that a waiver of exemption for the bene- 
fit of a junior judgment creditor works a waiver 
in favor of all judgment creditors. The debtor is 
not allowed to determine priorities by this means.}? 
Whatever the debtor does not claim for himself or 
his family goes into the general fund, to be dis- 
tributed according to law;!* for among creditors 
having existing liens upon the same property, the 
law regulates their priority and not the will of the 
debtor.14 The rule is not applicable to a mortgage 
foreclosure, for although the debtor cannot claim 
exemption against the mortgage, he may neverthe- 


the waiver any operation,®® and so a waiver of 


88. Hammer v. Freeman, 181 Ala. 
109, 61 S 106. 


89. ‘Quick v. Geitman, 3 Pa. Co. 
610. 
[a] Where judgment was TYren- 


dered on a note waiving the benefit 
of the exemption law, and the prop- 
erty was claimed by the wife of de- 
fendant in execution, and a bond 
filed, defendant in execution being 4 
party thereon, and judgment was 
rendered on the forthcoming bond, 
defendant in execution, on the forth- 
coming bond, was not entitled to any 
exemption. The suit on the bond was 
not a new suit. Lorenz v. Wright, 6 


WklyNC (Pa.) 539. an. 


90. Hoisington v. Huff, 24 
oho: 
91. Mitchell v. Coates, 47 Pa. 202. 
92. Mitchell v. Coates, 47 Pa. 202. 
93. Schock v. Waidelich, 27 Pa. 
Tapol5; 
ont Schock v. Waidelich, 27 Pa. 
soakd. 
a Simes y. Steadwell, 12 Wkly 
NC (Pa.) 292. 
ek tes vy. Steadwell, 12 Wkly 
Ni Pa.) 292. 
NOT ences vy. Steadwell, 12 Wkly 
ING) (Pa.) 292. 
om Stephens v. Adams, 93 ‘Ala. 
117, 9-S 529. 


115 Fed, 906; Mc- 


99. In re Tune, Mises hsdn, 


Williams-Raniin oe." 

. 424, ; 

cae Sarat vy. Stoutz, 95 Ala. 245, 10 
Als. 

. 4 Craft v. Stoutz, 95 Ala. 245, 10 


647. : ’ 
: 3. Tillis v. Deam, 118 Ala. 645, 22 


S 804. : 

4, Godman v. Smith, 17 Ind. 152; 
Hoover v. Haslage, 7 OhS&CP 98, 5 
hNP 90. : 
Pee. Craft v. Stoutz, 95 Ala. 245, 10 
S 647;. King v. Moore, 10 Mich. 
538. 
{a] Insurance policy in favor of 


wife—A note given by a husband 
which waived exemptions as to per- 
sonal property is not a lien on the 
annual premiums paid by him on a 
policy of life insurance in favor of 
his wife, where the premiums paid 
do not exceed the statutory limit of 
five hundred dollars. Craft v. Stoutz, 
95 Ala. 245, 10 S 647. 

[b] Statutory right of action in 
favor of wife.——In Michigan the wife 
was formerly given a right of action 
for exempt property taken in execu- 
tion against her husband (Comp. L. 
§ 3294), and her action cannot be de- 
feated by showing that the property 
was turned out by the husband to 
be levied on. King v. Moore, 10 Mich. 

8. 
ae Kennedy v. Juhan, 102 Ga. 148, 
29 SE 188; Baker v. Baker, 69 Ill. A. 


461. 

la] Waiver by head of family.— 
That a head of a family who, as such, 
files a claim to exempt_ property 
levied upon under an execution issued 
against him as an individual, after- 
ward withdraws such claim, does not 
render the property poe ie ie 
xecution as agains e mily. 
Weneay y. Juhan, 102 Ga. 148, 29 SH 


8. 
a After dich as by, wees as 

mily.— Where the statute of exemp- 
ree Sioaides that, when the head of 
a family shali die, desert, or not re- 
side with the family, the family shall 
be entitled to and receive all the ben- 
efits and privileges which are con- 
ferred upon the head of a family 
residing with it, a husband cannot, 
after or as part of his desertion of 


his family, waive his right of ex- 
emption. Baker v. Baker, 6.9 ie, Dla As 
461. 


7. Dodge v. Knight, (Tex.) 16 SW 


a Dodge v. Knight, (Tex.) 16 SW , 


eon Dodge v. Knight, (Tex.) 16 SW 


Wickham vy. Traders’ State 
Bank, 95 Kan. 657, 149 P 433; King 
v. Moore, 10 Mich. 538; Hess v. 
Beates, 78 Pa. 429; Balmer v. Peiffer, 
tT, Wel. Co. (Pa.). 425. 

12. Miller v. Getz, 185 Pa. 558, 19 
A 955; Hallman v. Hallman, 124 Pa. 
347, 16 A 871; Bower’s App., 68 Pa. 
126; Lauck’s App., 44 Pa. 395; Shelly’s 
App., 86 Pa. 373; Garrett’s App., 32 
Pa. 160, 72 AmD 779; Bowyer’s App., 
21 Pa. 210; Keetley v. Campbell, 15 


Pa, Super. 415;  Knoli’s App. 11 
WklyNC (Pa.) 511; Denlinger . v. 
Burkey, 18 LancLRev (Pa.) 94. 


Contra Johnston’s App., 25 Pa. 146; 
McCowan vy. Eisenhuth, 2 Pearson 
(Pa.) 262; Irwin’s Est., 14 Pittsb 
MINS? (Pa.) 23: 

_ [a] Claim for rent.—A judgment 
in favor of a certain person contain- 
ing a waiver of the debtor’s exemp- 
tion enures to the benefit of a land- 
lord’s claim, although the lease was 
silent upon the subject of waiver. 
Collins’ App., 35 Pa. 83; Steininger 
te ButlerAsoe Pay 4352 ny iPasie@or 


[b] Discharge of junior judgment. 
—The rights of creditors holding 
prior liens under a waiver of exemp- 
tion given to a junior judgment cred- 
itor, when once vested, will not be 
affected by the debtor’s later pur- 
chasing the judgment of the junior 
judgment creditor, in which the 
waiver of exemption was contained. 
Watson vy. Woodson, 17 Pa. Dist. 84, 
30, Pa. Col 341, : 

13. Bowyer’s App., 21 Pa. 210; 
Watson v. Woodson, 17 Pa. Dist. 84, 
36" Pa. Co, 341. 

14. Thomas’ App., 69 Pa. 120; 
Watson v. Woodson, 17 Pa. Dist. 84, 
5 Pa. Co. 341, 


120 [250.3] 


less claim exemption against subsequent judgment 
creditors.t® It is held even that the implied waiver 
by the execution of a mortgage does not amount to 
a waiver of exemption as against general judgment 
creditors whose liens had attached prior to its execu- 
tion. However, if real estate is sold under a 
judgment prior to a mortgage, defendant is not 
entitled to claim his exemption out of the pro- 
ceeds.17 The rule does not apply to costs. That 
the rule should be applied at all, there must be 
process in the sheriff’s hands whereby he can seize 
all defendant’s property and thus take the proceeds 
into court for distribution before the creditors can 
take advantage of the waiver.19 Where no debt is 
levied except the one against which the debtor 
claims exemption, and there is no fund in court to 
be distributed, the rule does not apply.?° 

Resort to exempted fund. It is settled that.a 
waiver of exemptions as to any lien will inure to the 
benefit of creditors having subsequent liens, so far 
as to entitle them to compel the creditor in whose 
favor exemptions have been waived to resort first 
to the exempted fund;?! but this does not mean that 
a creditor to whom such waiver has been given shall 
insist upon it for the benefit of creditors who have 
no such waiver.?* 

Claim less than amount of exemption. When the 
waiver is in favor of a claim which is less than the 
amount of the exemption, it does not operate as a 
complete abandonment of the exemption, and does 
not prevent a claim of the balance of the exemption 
as against creditors having subsequent liens.?* 

Judgment for purchase money. When a debtor 
waives his right of exemption, a provision of the 
exemption law that no exemption shall be allowed 
as against a judgment for the purchase money ceases 
to have any operation, and such a judgment cred- 
itor’s rights are inferior to those of a prior cred- 
bore 

[§ 209] 6. Enforcement. The party entitled to 
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the benefit of a waiver of exemption may bring ac- 
tion for its enforcement.*> If a waiver by an agree- 
ment is claimed in an action thereon it must be 
pleaded and found in favor of plaintiff.2° The mere 
allegation of the fact that a waiver has been made 
and its extent is sufficient.27 An allegation of a 
waiver of all homestead exemptions does not include 
personalty.28 Under some statutes the judgment 
must contain the waiver or it cannot be taken ad- 
vantage of 2° and omission of the waiver in the judg- 
ment amounts to an abandonment thereof and a 
consent to accept a common judgment.?® In other 
jurisdictions, where there are no such statutory re- 
quirements, it is not necessary that the judgment 
should contain a recital of the waiver,*! and a 
waiver, after judgment, is provable alhunde, whether 
the lien of the judgment is general or special, and 
whether the waiver is written in the contract or 
obligation, or on a separate paper;°* and it is held 
that a defendant in an execution «is not entitled to 
his exemption, where his promissory note on which 
the judgment was obtained waives she exemption, 
although there is no reference in the transeript to 
the waiver.*? But where suit is brought on a note 
with a waiver of exemption and on the common 
counts in assumpsit, and it does not appear upon 
what count judgment is entered, plaintiff cannot 
avail himself of the waiver.** If the waiver has not 
been pleaded, has not been indorsed on the writ, or 
has not otherwise appeared in the proceedings as 
required by law, it cannot appear in the judgement, 
and if the judgment thus improperly ‘contains a 
waiver it must be modified by omitting the recital 
thereof.2® Where the statute requires that the fact 
of waiver shall be indorsed on the writ by the of- 
ficer issuing it, a complaint containing an averment 
of waiver, filed on the return of the writ, is not a 
compliance with the statute, in the absence of the 
statutory indorsement of waiver on the writ.°® 
Mortgage. Although a mortgage operates as a 


15. Quinn’s App., 86 Pa, 447;,ston’s App., 25 Pa. 116; Grover, etc.,| dale v. Tibbetts, 16 Ind. 200. 
Shelly’s App., 386 Pa. 373; Hill v.|Sewing Mach. Co. v. Gruber, 2 Pear- [b] When a judgment by confes- 
Johnston, 29 Pa. 362, son (Pa.) 288; Ankrim v. Kyle, 6 Lanc|sion recites that there was a waiver 
16. Bower’s App. 68 Pa. 126;|Bar (Pa.) 74; Kehler y. Miller, 1|of exemptions, it will be presumed, 
Huffort’s App. 10 WklyNC (Pa.) | LegChron GPAs) 35, 4 lLegGaz|in the absence of a contrary showing 
528. ; 125. in the record, that there was a prop- 
17. Huffort’s App., 10 WklyNC 22. Feak’s App., 81 Pa. 76. erly executed instrument in writing 
(Pa.) 528. _ , 23. Hallman y. Hallman, 124 Pa.|expressing such waiver. Hearn v. 
18. Kiefer v. Kiefer, 3 Pa. Dist. 347, 16 A 871; Thomas’ App., 69 Pa.|State, 62 Ala. 218. 
471, 14 Pa. Co. 545. 120; Bowyer’s App., 21 Pa. 210. 30. Agnew v. Walden, 95 Ala, 108, 
[a] Ilustration.—Where two exe- 24. Kyle’s App., 45 Pa, 353. 10 S 224. , 
cutions are issued on judgments by 25. South Side Planing Mill Assoc. 31. Flemister v: Phillips, 65 Ga. 
confession, one of which waives ex-|v. Cutler, etc., Lumber Co., 64 Ind.|676; MHoisington vy. Huff, 24 Kan. 
emptions, and the amount realized is | 560 379 


less than the exemptions, the costs 
of the second execution are first de- 
ducted, and the balance given to the 
first execution. It is the second exe- 
cution with its clause of exemption 
which creates whatever fund there is 
in court from which the first execu- 
tion creditor derives the _ benefit. 
Kiefer v. Kiefer, 3 Pa. Dist. 471, 14 
Pa; Co? 545. 

fore Dromeas, App, 69)" Pa. “120° 
Temple v. Gough, 9 Pa. Co. 85. 

[a] Tlustration.—The waiver of 
the benefit of all exemption laws in 
a lease cannot inure to. the benefit 
of an execution creditor as to whose 
debt such exempticns are not waived, 
although he-notifies the sheriff levy- 
ing such execution that a year’s rent 
is due him by the execution debtor, 


such notice not being process 
whereby all defendant’s property 
may be seized and the proceeds 


brought into court for distribution. 
Temple v. Gough, 9 Pa. Co. 85. 

20. Thomas’ App., 69 Pa. 120. 

21. Hallman y. Hallman, 124 Pa. 
347, 16 A 871; Pittman’s App., 48 Pa. 
315; Shelly’s App., 36 Pa. 373; John- 


[a] For example, the party enti- 
tled to the benefit of a waiver of 
exemption contained in a bond may 
bring an action on the bond to en- 
force the waiver, and the fact that 
he is not the ocbligee named in the 
bond will not affect his right in re- 
lief. South Side Planing Mill Assoc. 
arcee etc., Lumber Co., 64 Ind. 

26. Story Mercantile Co. v. McClel- 
lan, 145 Ala. 629, 40 S 123; Hears v. 
Thomrescn, 82 Ala, 294, 2 § 719; Tay- 
lor v. Cockrell, 80 Ala. 236. 

27. Story Mercantile Co. v. Mc- 
Clellan, 145 Ala. 629, 40 S 123. 

28. Reed Lumber Co. v. Lewis, 94 
Ala. 626, 10 S 333, 

29. See statutory provisions; and 
Courie v. Goodwin, 89 Ala. 569, 8 S§ 
9 (where a garnishment suit was 
brought on the judgment); Hosea v. 
Talbert, 65 Ala. 178. 

[a] A single recital of waiver in 
the judgment is sufficient where judg- 
ment is entered on the original debt 
and for costs. A separate judgment 
for the costs containing a recital of 
Waiver is not necessary. Martin- 


79. 

[a] Illustration.—Where a lessee 
waives in his written lease all right 
of exemption of personal prcperty 
from seizure for any rent, such of 
his property as would otherwise be 
exempt may be seized on execution, 
although the judgment for rent con- 
tains no reference to the waiver. 
Hoisington v. Huff, 24 Kan. 379. 


each Flemister yv. Phillips, 65 Ga. 
33. Zumpfe v. Schultz, 35 Pa. 


Super. 106; Kindig v. Kahler, 19 Pa. 
Dist, 765. 

[a] Dlustration.—A judgment en- 
tered against a bankrupt on a note 
wherein the bankrupt waived the 
benefits of the exemption law may 


be enforced against money allowed . 


the bankrupt in lieu of his exemp- 
tion and in the hands of his trustee 
in bankruptcy. Zumpfe v. Schultz, 
35 Pa. Super. 106. 

34. Usaw v. Wenrick, 2 Chest. Co. 
(Pa.) 467. ; d 

35. Fears yv. Thompson, 82 Ala. 
294, 2 -S7i9. I 

36. Fears v. Thompson, 82 Ala. 
294.5 2 See: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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waiver of mortgagor’s exemption rights as against 

the mortgagee,?’ the mortgagor is entitled as against 
the mortgagee to a marshaling of the assets after 
sale,** and to have the mortgagee’s claim satisfied 
out of the sale of nonexempt property,?? if no loss 
to the mortgagee is involved.4° Where there was no 
stipulation either in the mortgage or in the notes 
to secure which the mortgage was given, a personal 
judgment against the mortgagor for recovery of the 
debt, without relief from valuation or appraisement 
laws, is erroneous.*! 

Landlord’s claim. Where, by law, the landlord 
has no lien on the tenant’s property exempt from 
execution, it is necessary for the landlord to record 
a lease containing a waiver of exemptions if he 
wishes to claim the waiver against bona fide pur- 
chasers of the property.*? 

[§ 210] 7. Revocation and Release. It would 
seem clear that consent that exempt property may be 
levied upon and sold, if not supported by a con- 
sideration, may be revoked at any time before it is 
acted upon, and so it has been held.t3) And where 
a waiver implied from the conduct of defendant is 
without consideration, it is revocable.4¢ But where 
the waiver is made at the time of entering into a 
contract, it is based upon the same consideration as 
that upon which rests the liability to pay, and is 
therefore irrevocable.*® Nor does the death of a 
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| 


defendant relieved 


should the garnishment 


[25 O19.) a0 


debtor, after executing and delivering a judgment 
note containing a waiver of exemptions, revoke the 
waiver.*® There is a revocation in law when a deed 
of trust operating as a waiver of exemption is set 
aside by a subsequent adjudication in bankruptey.*7 

Releasé of waiver, or compromise. A creditor in 
whose favor the debtor has waived exemptions may 
release him from the effect of the waiver, or com- 
promise the claim of exemption.48 

[§ 211] B. Estoppel. Under the application of 
general principles of estoppel,?? a debtor may be 
precluded from setting up a claim that property is 
exempt,°° although a mere waiver of his exemption 
or an executory contract to waive it might be in- 
valid.®t In order that an estoppel may arise the 
other party must have acted to his prejudice or 
changed his position in reliance upon the debtor’s 
representations or conduct,’? this constituting the 
distinction between. an estoppel. in pais and a 
waiver.®> Any conduct or representations of the 
debtor which influence a change of acts and posi- 
tion of the ereditor or the officer to his detriment 
may operate as an estoppel.®°* But where the con- 
duct of the debtor has no effect whatever upon the 
acts or position of the creditor or officer, there is 
no estoppel.6> Where the debtor notifies the shertff 
and creditor through his attorney of his claim to 
exemption, it is not necessary that he should Foxe) 


be| shown which would make it a fraud 
still to insist upon such claim. 
Heath v. Keyes, 35 Wis. 668, 

{[b] . Misdescription.—Defendant in 
replevin is not estopped to claim as 
It is not 


37. See supra § 196. son for his wishing suit to 
38. Hays v. Barlow, 98 Miss. 487, | brought. By persuading plaintiffs to 
495, 54 S 2, AnnCasi1913B 394 [cit|/institute action, de: 
Cyc]. himself from liability to judgment 
39. Hays v. Barlow, 98 Miss. 487,/for costs 
54 S 2, AnnCas1913B 394. proceeding be unsuccessful. 
40. Hays v. Barlow, 98 Miss. 487,|for us to say that there was no 
54 S 2, AnnCas1913B 394. adequate advantage resulting from 
41. Duckwall vy. Kisner, 136 Ind.|this arrangement. Having 


99, 35 NE 697. 

42. Richardson vy. Kurz, (Iowa) 9 
NW 104. 

43. Bliss v. Raynor, 91 Hun 250, 
36 NYS 156; Hutchinson v. Campbell, 
25 Pa. 273. ‘ 

44, Johnson v. Sony 71 N. H. 251, 

1 A 908, 93 AmSR F 
‘i 45. In re Pfeiffer, 155 Fed. 892; 
Bowman v. Smiley, 31 Pa. 225, 72 
AmD 738; “i pine pee eetess 2 
‘ NeHq, 2@Gasin -€Pa: i 
rae. Barrett v. Barrett, 9 Pa. Co. 
454. 


47. 

48. Suelo v. Wentz, 
93 AmD 762. 

49, See Estoppel §§ 116-203. 

50, Farwell v. Patterson, 76 Ill. A. 
601; McKenzie v. Redman, 87 Me. 
322, 32 A 962; Dow v. Cheney, 103 
Mass. 181; Sebright v. Moore, 33 

ich. 92. f 
cote Dowling v. Wood, 125 Towa 
244, 101 NW 113, 106 AmSR 301; 
McMahon v.' Cook, 107 App. Div. 150, 

NYS 1018. : 
RAN Tllustration.—“But we think 
that the case before us is not con- 
trolled by ordinary rules as to ate 
of exemption. The defendant had the 
right to receive the wages for his per- 
sonal earnings from the railroad eyrk 
pany, and apply them to his indebted- 
ness to plaintiffs and, if necessary, 
he could bring suit against the com- 
pany, and apply the sum realized in 
such suit to the payment of peste 
claim. Or he might, without doubt, 
have assigned to plaintiffs his Abteen 
against the company, thus enab oe 
them to sue as assignees. Instea: 
of doing this, he directed the plain- 
tiffs to. bring action on their claim, 
and garnish the company, which veer 
in effect, instituting action agains 
‘the company for the benefit of one 
defendant to recover the amount : 
‘the indebtedness of the company to 
him. It appears from the sit 
of the pleadings that defendant ha 
‘recently been discharged from the 
employment of the railroad company, 
and there may have been good rea 


rman, 226 Fed. 361. 
EE 55 Pa. 369, 


induced 
the plaintiffs to incur the expense 
and liability involved in instituting 
garnishment proceedings, we think 
that defendant is estopped from set- 
ting up the exemption of his earn- 
ings aS against the plaintiffs’ claim. 
The defendant may weil be held to be 
estopped by his conduct, although a 
mere waiver of his exemption, or an 
executory contract to waive it, would 
be invalid.” Dowling v. Wood, 125 
Iowa 244, 246, 101 NW i13, 106 AmSR 
301. 

{[b] For example, a statute which 
provides for.a certain form in can- 
celing exemptions, and that any other 
form of release or waiver of an ex- 
emption is void, does not prevent 
one from estopping himself to claim 


property as exempt. McMahon _ vy. 
Cook, 107 App. Div. 150, 94 NYS 
1018. 

52. Ala.—Boylston v. Rankin, 114 


Ala. 408, 21 S 995; Jordan v. Autrey, 
10 Ala. 276. 

Ida.—Coey v. Cleghorn, 10 Ida. 166, 
79 P 72, 109 AmSR 199. 

Ill.— Johnston v. Willey, 21 Ill. A. 
354. 

Sh tt a eld v. Savre, 67 Iowa 
449, 25 NW 699. 

Kan.—Rice v. Nolan, 33 Kan. 28, 5 


P 437: 

Md.—Bramble v. State, 41 Md. 
35. 
; Minn.—McAbe v. Thompson, 27 


inn. 184, 6 NW 279. 
ty Bliss v. Raynor, 91 Hun 250, 
36 NYS 156; Farrell v. Higley, Lalor 
87. 


Wis.—Heath v. Keyes, 35 Wis. 
668. i 
[a] Receipting for and retaining 


property levied on.—The fact that 
a debtor and another person have 
given to the sheriff a receipt for arti- 
eles levied on, and thus retained 
possession of them, does not estop 
the debtor or his coreceiptor from 
setting up the exemption of the prop- 
erty as a defense in an action by the 
sheriff on the receipt, where the prop- 
erty levied was claimed as exempt at 
the time of the levy, and no facts are 


exempt the mules seized under the 
writ, because the delivery bond, like 
the petition and writ, misdescribed 
them, plaintiff not being prejudiced 
thereby. Augustine y. Gold, (lowa) 
174 NW 581. 

{c] Application of rule.-—<A debtor 
who executes a ncte containing the 
statement: “hereby waiving the bene- 
fit of every exemption of property 
from sale on execution under the 
laws of this state” is not thereby 
estopped from setting up his claim 
of exemption, since the matter re- 
lates not to a matter of fact but to 
a matter of contract, there being no 
fact involved in the transaction of 
which the payee of the note was 
ignorant. Crawford vy. Lockwood, 9 
eG (N. Y.) 547, 12. NYLegObs 

53. Bramble v. State, 41 Md. 435. 


5 eee of exemption see supra 
202. 
54. Davis v. Webster, 59 N. H. 


tan? Barney v. Keniston, 58 N. 753 
168. 

[a] MIlustrations.—(1) Where the 
debtor leads, the sheriff to believe 
that he has other cows than those 
attached and doés not claim a par- 
ticular cow as exempt and receives 
back one of the cows released from 
the attachment without objection, he 
cannot hold the sheriff liable for seiz- 
ing the cow on the ground that it 
was exempt. Davis v. Webster, 59 
N. H. 471. (2) Where a horse and 
a yoke of oxen are seized under at- 
tachment and the debtor procures a 
release of the horse, claiming ex- 
emption under L. (1871) e@ 30, he is 
estopped from thereafter denying 
title to the horse and claiming that 
the oxen were exempt. Barney v. 
Keniston, 58 N. H. 168. 

41 Vt. 


55. Haskins v. 
698. 

[a] Ilustration.—Where a debtor 
tells his creditor that he has two 
yoke of oxen and other property sub- 
ject to attachment, and that he will 
pay soon, and afterward the creditor 
attaches one yoke of the oxen, the 
debtor is not estopped by his decla- 
ration from claiming the yoke at- 
tached as exempt. Haskins y, 
Bennett, 41° Vt. 698, 


Bennett, 


N22. (25: CxJ.| 
further and absolutely prevent the sale of the 
property.°° Where a debtor in order to protect 
the surety on a replevin bond informs the officer 
that he will surrender certain exempt property and 
the officer accepts the offer, the debtor cannot after- 
ward withdraw the surrender by claiming his exemp- 
tion, since this might subject the officer to suit.°” 
But keeping possession of goods seized on execution 
as bailee of the sheriff, or buying them in at the 
execution sale, does not estop the owner from prose- 
cuting his claim to them as exempt from execu- 
tion.58 Where the debtor directs his creditors to 
bring suit against himself and to garnish his em- 
ployer for wages due him, he is estopped from later 
claiming his exemption therein.®® But it has been 
held that procuring the garnishment of a debt due 
him does not estop the debtor from claiming exemp- 
tion out of a debt which exceeds the amount of-the 
exemption, for the debtor’s conduct is not incon- 
sistent with an intention to appropriate only the 
excess to the payment of the execution.®° A per- 
son who in seeking to qualify as surety on a bail 
bond represents himself as owning certain property 
above his debts and exemptions will be estopped 
later from claiming exemption in such property 
when judgment is obtained against him on the 
bond. A person who holds himself out to a ered- 
itor as doing business as a partnership is estopped 
to set up that he is doing business as an individual 
so as to be able to claim exemption in the business 
property. 

Failure to make claim. The rule that a person, 
who is silent when he should speak, will not be heard 
when he would speak, is generally held to apply to 
a debtor who fails to make his claim at the time 
of the levy, and later endeavors to hold the creditor 

56. Jackson v. Hodges, 141 La.| exemptions in the 
993, 76 S 174, LRAI917F 732. the business). 

[a] Tlustration—The fact that a 63. 
farmer, having personal property 
_ which is exempt, is unable to give 

bond for an injunction to subject a 
seizure and sale of such property un- 


der execution furnishes no ground 
for an estoppel which would prevent 


Minn.—Miller 
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Iowa.—Angell v. Johnson, 
Iowa 625, 2 NW 435. 


Minn. 321, 50 NW 235. 
N. Y.—Twinam y. Swart, 4 Lans. 
263; Smith v. Hill, 
Pa.—Allemong vy. 


\ [§ 211 
or the officer responsible for taking his goods.** 
If the debtor voluntarily surrenders property levied 
upon without claiming the exemption, he is estopped 
from afterward asserting the claim.** But property 
absolutely ‘exempt, regardless of whether a claim 
to its exemption is made or not, may be listed as 
a part of a debtor’s estate in bankruptcy without 
operating to estop him later from claiming his 
exemption therein.®*> Where one who is entitled to 
an exemption in land, on the ground that it has 
been purchased with pension money, fails to assert 
his claim or to disclose the fact in a sale of the 
land, he is estopped to make such claim as against 
the innocent purchaser.® 

Disclaimer of title. If at the time of the levy 
the debtor denies ownership of the property levied 
upon, and the ereditor or officer acts upon the denial 
to his prejudice, he is estopped from claiming the 
right to exemption therein at a later time.®™ But 
when the disclaimer of title has not influenced the 
conduct of the officer or been acted on by him or 
plaintiff in the execution, it will not estop the debtor 
from afterward asserting and proving his title 
thereto as owner, and claiming the property as 
exempt.°& A disclaimer of ownership operates as 
an estoppel only in the proceedings in which the dis- 
claimer is made, so that if they are discontinued and 
new proceedings started, the disclaimer made in the 
proceedings does not estop the person who made it 
from claiming his exemption in the later proceed- 
ings.®° 

Estoppel of wife. Where a wife becomes entitled 
to the exempt property after the husband has ab- 
sconded, she is not estopped by her husband’s rep- 
resentations or conduct as to the character or own- 
ership of the exempt property.”° 


property used in 
51 
47 


Disclaimer of title as estoppel 
generally see Hstoppel § 153. y 

Enforcement of forfeiture on 
ground of debtor’s denial of owner- 
ship see supra § 209. 

68. Ala.—Boylston v. Rankin, 114 
Ala. 408, 21.S 995, 62 AmSR 1114; 
Jordan y. Autrey, 10 Ala. 276. 

Ark.—Sannoner vy. King, 49 Ark. 


McCarty, 


22 Barb. 656. 
Passmore, 14 


him from thereafter attacking the 
sale, where the property has been 
adjudicated to plaintiff in execution 
and is still in his possession, and es- 
pecially where he, through his attor- 
ney and the sheriff, was notified in 
advance of the sale that the property 
was exempt from seizure. Jackson 
v. Hodges, 141 La. 993, 76 S 174, LRA 
1917F 782. 

57. Ponder v. Webb, 1 KyL 335, 10 
Ky. Op. 745. 


58. Parham v. McMurray, 32 Ark. 
261. 

59. Dowling v.' Wood, 125 Iowa 
244, 101 NW 118; Marchildon v. 


O’Hara, 52 Mo. A. 528. 

60. Marchildon vy. O’Hara, 52 Mo. 
A. 523. : 

61. McMahon vy. Cook, 107 App. 
Div. 150, 94 NYS 1018. 

62. Green v. Taylor, 98 Ky. 330, 
32 Sw 945, 17 KyL 897, 56 AmSR 
375. See Smith v. Brown, 4 Ariz. 
358, 42 P 949 (the fact that a mar- 
ried woman, a sole trader, does busi- 
ness under the name “Smith & Co.,,” 
and that in ordering goods she and 
her son, who managed the business 
for her, used the expression “we,” 
and that she, when asked by the 
salesman selling her the goods who 
her partners were, answered that 
“my creditors are my partners,” and 
when asked why she did business in 
that name answered, “That is my 
business,” as a matter of law does 
not estop her to deny that she was 
doing business as a partnership, so 
as to enable her to claim personal 


WklyNC 124; Scott v. Kerlin, 1 Del. 
Co. 545. 
Wis.—Lamont v. Wootton, 88 Wis. 


107, 59 NW 456. 
ae Richards v. Haines, 30 Iowa 
65. Parham v. McMurray, 32 Ark. 


261; Ponder v. Webb, 1 KyL 335, 10 
Ky. Op. 745; Dreyfus v. Barton, 98 
Miss. 758, 54 S 254. : 

Ca] Dlustration.—The listing of 
an insurance policy by a bankrupt 
as a part of the bankrupt’s asset 
does not operate to estop him, or his 
personal representative after his 
death, from claiming the proceeds of 
the \policy as exempt. Dreyfus v. 
Beata Ot Se eal as S 254. 

66. mi v. Blood, 106 App. Div. 
a Beribes 667. a 4 

“i iles v. State, 78 Md. 398, 21 
A 51; Sebright v. Moore, 33 Mich. 
92; McAbe v. Thompson, 27 Minn. 
134, 6 NW 479; Gilleland v. Rhoads, 
34 Pa, 187; Dieffenderfer v. Fisher, 
3 Grant (Pa.) 30; Frank v. Kurtz, 
4 Pa. Super. 233; Moore v. Baker, 2 
ra Conve piekley. v. Spires, 2 

a. Co. ; Dale v. McAlpine, 5 
LRev- (Pa.) 34. : Aaa 

[a] For example, a person who 
advises the attachment of chattels 
as the property of another is es- 
topped from afterward setting up a 
claim of title and exemption as 
against such proceedings if the offi- 
cer or plaintiff act upon the advice 
$0 ee ea taae Sebright v. Moore, 

ich. ; McAbe v. Thompson, 
Minn. 134, 6 NW 479. vlan 


299,.5 SW. 327, 4 AmSR 49. 
Mass.—Wallis v. Truesdell, 6 Pick. 


455. 

Minn.—McAbe v. Thompson, 27 
Minn. 134, 6 NW 479. 

Nebr.—State v. Carson, 27 Nebr. 


oe 43 NW 361, 20 AMSR 681, 9 LRA 


N. Y.—Farrell v. Higley, Lalor 87. 
ie v. Curlin, 1 Humphr. 

{a] Illustrations.— (1) The fact 
that the debtor, the head of a fam- 
ily, transferred his exempt property 
to his wife, who instituted an action 
of replevin against the officer making 
the levy but was unsuccessful in her 
suit, the property being adjudicated 
to be that of her husband, will not 
deprive a debtor of the benefit of 
exemption laws, even though he may 
have- testified upon the trial that the 
property belonged to his wife and 
that he had no interest in it. State 
v. Carson, 27 Nebr. 501, 43 NW 361, 
20 AmSR 681, 9 LRA 523. (2) A 
declaration of the debtor at the time 
of the levy that he had sold the mare 
which was levied on to a third per- 
son does not prevent recovery in an 
action against the officer if in point 
of fact there waseno sale and trans- 
fer of title. Byrd v. Curlin, 1 
Humphr. (Tenn.) 466. 

69. Coey y. Cleghorn, 10 Ida. 166, 
79 P 72, 109 AmSR 199. 

70. Wickham vy: Traders’ State 
Bank, 95 Kan. 657, 149 P 4338. 

{a] Hlustration—wWhere a wife, 
after procuring a divorce awarding 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 211-214] 


Acceptance of proceeds. If the debtor demands 
and receives a surplus from the sale of his prop- 
erty, it has been held that he is estopped to claim 
damages from the officer who seized and sold the 
property, although at the time of the assignment the 
debtor asked to have his exemption set off.71 There 
is authority, however, to the contrary.’ 

[§ 212] C. Forfeiture—1. In Gexeral. In the 
absence of fraud a debtor does not forfeit or lose 
his right of exemption for any reason, unless he fails 
to comply with some statutory requirement upon 
which his right to exemptions is made to depend.”8 
A violation of law, not affecting the debtor’s status 
under the exemption law, does not necessarily 
operate as a forfeiture of his exemption right.74 
As related to the rights of others, the debtor’s act 
in order to operate as a forfeiture of his exemp- 
tion right must amount to a dereliction of some duty 
which he owes to them.?> A purchase-money cred- 
itor has no right to enforce his claim against the 
purchaser’s exemption unless he ean identify the 
property sold,’® but the purchaser is under no obli- 
gation to preserve the identity of the purchased 
property in order to enable the vendor to enforce 
his claim against it,’7 and if he mingles the pur- 
chased property with other property so that the 
vendor is unable to identify it and enforce his claim 
against it, he does not thereby forfeit his rights of 
exemption.’® But this rule applies only where the 
debtor’s right to select property as exempt attaches 
to the entire stock and has not yet been exercised.”® 


her her husband’s personal property, ; wages by him and the demana of the 
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[25C.J.] 123 
Where property already set off as exempt is min- 
gled with nonexempt property, the debtor’s right to 
his exemption depends upon his ability to identify 
the property already so designated.®° 

[§ 213] 2. Failure to File Schedule; Omission 
from Schedule. When the statute requires a 
debtor claiming an exemption as against a levy to 
make out and file a schedule of all his property, fail- 
ure to file a schedule will operate as a forfeiture 
of his right to an exemption.’?. Although the statute 
may require the debtor to include all his property 
in the schedule, and may provide that property not 
included shall not be exempt, the omission of prop- 
erty from the schedule without fraudulent intent 
will not defeat a claim of property included in the 
schedule,** but it will defeat a claim of property 
omitted, even though omitted by mistake. An omis- 
sion from a prior schedule will not defeat the 
right.2> A fraudulent omission of property from 
the schedule will not defeat a debtor’s right to 
property included in the schedule in those states in 
which it is held that a debtor does not forfeit his 
exemptions by fraud.®® 

[§ 214] 3. Fraud; Fraudulent Conveyance; 
Concealment—a. In General. According to the 
great weight of authority a debtor does not forfeit 
his right to an exemption by reason of the fact that 
he has acted fraudulently toward his creditors.®’ 
The contrary has, however, been held,®® but with 
the qualifications that fraud is not a bar to a claim 
for exemption where it is independent of the trans- 


299, 5 SW 327, 4 AmSR 49. 


claimed an automobile and proved it 
was exempt as used in her hus- 
band’s business, she is not estopped 
or bound by her husband’s represen- 
tations to one to whom he mortgaged 
it that the car belonged to a corpora- 
tion. Wickham vy. ‘Traders’ State 
Bank, 95 Kan. 657, 149 P 4383 [reh 
den 96 Kan. 350, 150 P 513]. 

71. Merry vy. Walker, 2 Oh. Dec. 
(Reprint) 308, 2 WestLMonth 384. 

72. Stanton v. French, 83 Cal. 194, 
23.P 355,:25.AmSR 174. 

73. See cases infra this note. 

[a] In garnishment of exempt 
wages, or of any other exempt chose 
in action, a judgment by default 
against the garnishee, or payment 
by him, where no notice or oppor- 
tunity to protect his rights has been 
given to the principal, does not _de- 
feat his right of exemption. Fan- 
ning v. Jacksonville First Nat. Bank, 
76 Ill. 53; Jones v. Tracy, 75 Pa. 
417. 

[b] Unlawful sale by assignee in 
bankruptcy.—Where a bankrupt or 
insolvent debtor claims property as 
exempt before a sale thereof by the 
assignee in bankruptcy or insolvency, 
the assignee’s refusal to recognize 
the claim and his sale of the prop- 
erty cannot defeat the  debtor’s 
rights, for they are net dependent 
upon the discretion of the assignee, 
and he may assert his claim against 
the proceeds of the sale while in the 
hands of the court for distribution. 
In re Jones, 13 F. Cas. No. 7,445, 2 
Dill. 343. 

[c] Held not to forfeit exemption. 
—(1) That a bankrupt squandered 
money in gambling and other waste- 
ful practices. In re Berman, 165 
Fed. 383. (2) The fact that the 
debtor was about to use (Wood v. 
Bresnahan, 63 Mich. 614, 30 NW 206; 
Brown v. Beckwith, 58 W. Va. 140, 
51 SE 977, 112 AmSR 955, 1 LRANS 
778), (3) or had contracted to use 
(Whicher v. Long, 11 Iowa 48) his 
exempt property in _ another state 
does not affect his right to exemption. 
(4) That the debtor left his current 
wages for personal services due him 
from a city in the city’s treasury 
after demand had been made for the 


entire amount refused does not work 
a forfeiture of his right to exemp- 
tion. Snyder v. Galveston, (Tex. A.) 
15 SW 208. 

74 Bowman v. 
CodeRep (N. Y.) 17. 

75. Wagner v. Olson, 3 N. D. 69, 
54 NW. 286. 

76. Exempt property subject to 
claim for purchase price see supra 
§§ 170-174. 

77. Wagner v. Olson, 3 N. D. 69, 
54 NW _ 286. 

78. Wagner vy. Olson, 3 N. D. 69, 
54 NW 286. 

79. See Wagner vy. Olson, 3 N. D. 
69, 54 NW 286. 

80. Smith v. Turnley, 44 Ga. 243. 

{a] Illustration.—Where a party 
levies a distress warrant on property 
consisting of a lot of drugs, which 
has been exempted by the ordinary 
under the law of personalty exemp- 
tion, and it appears that the drugs 
exempted have been mixed with other 
drugs bought by the parties, the 
privilege of exemption extends only 
to the articles exempted by the or- 
dinary, and they must be claimed 
and identified to release them from 
levy. Smith v. Turnley, 44 Ga. 243. 


Quackenboss, 3 


81. Filing schedule see infra 
§§ 248-258. 
82. Blair v. Parker, 4 Ill. A. 409. 


83. Berry v. Hanks, 28 Ill. A. 51; 
Over v. Shannon, 91 Ind. 99; Douch 
v. Rahner, 61 Ind. 64. 

Form, requisites, and sufficiency of 
schedule see infra §§ 250-256. 

84. Berry v. Hanks, 28 Ill. A. 51; 
Blair v. Parker, 4 Ill. A. 409. 
Sannoner v. King, 49 Ark. 299, 


See infra § 213. 
a7. U. S.—In re Denson, 195 Fed, 
857 (Alabama). 


Ala.—Pinkus v. Bamberger, 99 Ala. 
266, 18 S$ 578. But see Weis v. Levy, 
69 Ala. 209 (containing a dictum to 
the effect that if a debtor were to 
dispose fraudulently of the property 
he has claimed and retained as ex~ 
empt, with the view and for the pur- 
pose cf obtaining an additional ex- 
emption, his claim to such additional 
exemption should be disallowed). 

Ark.—Sannoner v, King, 49 Ark. 


Mich.—Freehling v. Bresnahan, 61 
Mich. 540, 38 NW 531, 1 AmSR 617; 
Pe v. Talbot, 43 Mich. 11, 4 NW 

Miss.—Moseley v. Anderson, 40 
Miss. 49, . 

Nebr.—Kriesel v. Eddy, 37 Nebr. 
68, 55 NW 224; State v. Carson, 27 
Nebr. 501, 43 NW 361, 20 AmSR 681, 
9 LRA 523. 

BE ee vy. Williams, 16 Nev. 


N. Y.— Wilcox v. Hawley, 31 N. Y. 


648. 
S. D.—Noyes v. Belding, 5 S. D. 
603, 59 NW 1069. 


OT ate v. Curlin, 1 Humphr. 
6. 

, Lex.—King v. Harter, 70 Tex. 579, 
8 SW 308. 

Wis.—Comstock vy. Bechtel, 63 Wis. 
656, 24 NW 465. 

“The exemption law is generous 
and humane. It applies to the just 
and unjust alike.’ Sannoner v. King, 
49 Ark. 299, 301, 5 SW 327, 4 AmSR 
49/ 


a; 

[a] TDlustrations.—(1) When the . 
inventory filed by a debtor claiming 
an exemption of personal property is 
contested by attaching creditors, his 
fraudulent conduct in collusion with 
another person, who first sued out an 
attachment, is not relevant to the 
issue involved except so far as it 
shows that he had other moneys or 
effects not included in his inven- 
tory. Pinkus v. Bamberger, 99 Ala. 
266, 13 S 578. (2) A promise to con- 
vey the property claimed as exempt 
as against one creditor to another 
creditor as soon as the debtor should 
obtain possession of it does not de- 
feat the debtor’s right to his exemp- 
tion. Kriesel v. Eddy, 37 Nebr. 63, 
55 NW 224. 

{b] Application of rule—A bounty 
may be exempt, although received 
by the debtor in a fictitious name. 
Youmans v. Boomhower, 3 Thomps. & 
CHACON) 122, 

88. In re Alex, 141 Fed. 483 (Penn- 
sylvania); In re Duffy, 118 Fed. 926, 
9 AmBankr 358 (Pennsylvania); Im- 
hoff?s -App.,.?119:.° Pa.” 850) Ls 7Ar279° 
Emerson v. Smith, 51 Pa. 90, 88 
AmD 566; Smith v. Emerson, 43 Pa. 


124 [(250.J.] 


action in which the property is levied on,®® and fur- 
ther that the acts which will prevent a claim of 
exemption must be the acts of the debtor or those 
That the debt may 
have been fraudulently contracted will not prevent 
the debtor from claiming his exemption.®+ 


for which he is responsible. 


Property fraudulently acquired. 


dictions the debtor is not aliowed to claim an exemp- 
tion in property acquired by him in fraud of cred- 


itors.°2 


The mere dissolution of an insolvent firm and 
the division of its assets accomplished without actual 
fraud, even though it is done for the purpose of 
securing to the members of the firm the benefit of 


individual exemptions is not such 
structive fraud as will deprive the 


456; Strouse v. Becker, 38 Pa. 190, 
80 AmD 474; Gilleland v. Rhoads, 34 
Pa. 187; ‘Huey’s App., 29 Pa. 219; 
Dieffenderfer v. Fisher, 3 Grant (Pa.) 
30; Moore y. Baker, 2 Pa. Dist. 142; 
McNair v. Riesher, 8 Pa, Co. 494; 
Rose v. Sharpless, 33 Gratt. (74 Va.) 


153. 

[a] Beason for the doctrine.— 
“The benefits of the exemption acts 
are intended for unfortunate but hon- 


est debtors, not for the protection 
of dishonest persons.” Imhoff’s App., 
OPA «SHO, Sb0;,. lo A210. 


{b] If the debtor equivocates and 
dissembles, denies the ownership of 
that which he cannot hide, and em- 
barrasses the officers of the law in 
the execution of their legal duties, 
he forfeits his risht to exemption. 
Kreider’s Est., 1385 Pa. 578, 19 A 1078; 
Imhoff’s App., 119 Pa. 350, 13 A 279; 
Strouse y. Becker, 38 Pa. 190, 80 AmD 
474; Gilleland v. Rhoads, 34 Pa. 187; 
Frank v. Kurtz, 4 Pa. Super. 233. 

[ce] If an assignor for the benefit 
of creditors fraudulently denies the 
ownership of property belonging to 
him and thereby hinders the assignee 
in the discharge of his duties, he 
will forfeit his right under this doc- 
trine to receive out of the assigned 
estate so much property as is exempt 
from levy and sale on execution, rc- 
served by him in the deed of assign- 
ment. Kreider’s Est., 135 Pa. 578, 19 


that a debtor has so acted as to have 
forfeited his right to exemption is 
upon him who alleges it, and is never 


presumed. Martin y. Kohr, 19 Pa. 
Co, 513. 
fe] What constitutes fraud.—(1) 


In Pennsylvania one who is guilty of 
a fraudulent disposition of his prop- 
erty forfeits his right to his state 
exemption. But this cannot. be 
charged where he has sold it for a 
fair consideration and with an hon- 
est motive, even though it may have 
the effect of leaving nothing for cred- 
itors to get: hold of. Neither will 
this view be taken because the debtor 
uses the proceeds to pay some credi- 
tors rather than others, or even de- 
votes a portion to his own needs. 
In re Duffy, 118 Fed. 926, 9 AmBankr 
358. (2) Where a bankrupt within a 
short time before his bankruptcy 
bought goods largely in excess of 
the needs of his business on credit, 
and disposed of them for cash, leavy- 
ing the bills therefor unpaid, and 
when examined in the bankruptcy 
proceeding failed to account for a 
large portion of his receipts, gave 
testimony which he afterward admit- 
ted to be untrue, and finally claimed 
to have gambled away a large 
amount, while his wife purchased his 
fixtures and continued the business 
in her name, he may reasonably be 
held to have concealed money and 
property with intent to defraud his 
ereditors, and is not entitled to his 
exemption under the laws of Penn- 
sylvania. In re Alex, 141 Fed, 483. 
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EXEMPTIONS 


exemptions.°? 


In some juris- 


proceeds.?* 


a legal or con- 
debtors of their 


89. Emerson v. Smith, 51 Pa. 90, 
88 AmD 566; Bixler v. Kennedy, 64 
Pa. Super. 41. 

[a] Sale or conversion of prop- 
erty.—A debtor does not forfeit his 
right to claim exemption from his 
land when levied upon, by reason of 
the fact that ke converted a large 
amount of securities into money and 
left home, where he left a sufficient 
amount of personal property behind 
him to satisfy the execution, as this 
is not such fraud as to hinder and 
delay the creditor. McNair v. Ries- 
cher,’ '8"4Pa.* Co. 494; 

[b] False statement as to posses- 
sion of other property.—A debtor’s 
right to claim an exemption in prop- 
erty levied upon or its proceeds is 
not defeated by the fact that he 
falsely declared that he had money 
or other property before or about the 
time the fieri facias was issued, 
where it does not appear that the 
levying creditor or any other credi- 
tor made any attempt to leyy on 
the property, or to proceed as pro- 
vided by law, to compel him to ac- 
count for any money he might have 
which he refused to apply to his 
debts, there being no evidénce of 
concealment or transfer of property 


to avoid levies upon it. Shaw’s App., 
AQP ay. otis : 

90. Bixler vy. Kennedy, 64 Pa. 
Super. 41, 43. 


“The acts which will deprive a 
debtor of his exemption must be 
such acts of dishonesty as show an 
intention to cheat, defraud or em- 
barrass creditors or involving moral 
turpitude; they must be \the acts of 
the debtor or those for which he is 
responsible and not the acts 
others over whom he has no control. 
The law does not contemplate a con- 
structive fraud which may arise 
through the neglect of another as 
being sufficient to prevent a debtor 
from obtaining his exemption.” Bix- 
ler v. Kennedy, supra, 

[a] MTlustration—A debtor mak- 
ing a bona fide sale of goods in bulk 
does not forfeit his right to exemp- 
tion in proceeds by reason of the 
purchaser failing to notify creditors 
under the requirements of statute re- 
lating to sales in bulk. Bixler v. 
Kennedy, 64 Pa. Super. 41. 

91. New York, etc., Cut Sole Co. 
v. Zuber, 20 Pa. Co. 21. 

92. In re Majors, 241 Fed. 538 
(Oregon). 

98. Crawford v. Sternberg, 220 
Fed. 73, 135 CCA 641; Bates v. Cal- 
lender, 3 Dak. 256, 16 NW 506 [app 
Aen 12% “Ue Se) Asie 38216 1 shed: 

94, Exempt property as subject of 
fraudulent conveyance see Fraudu- 
lent Conveyances [20 Cyc 377]. 

95. U. S.—In re Ziff, 225 Wed. 323 


(Alabama); Naumburg v. Hyatt, 24 


Fed. 898 (North Carolina). 


Ark.—Sannoner y. King, 49 A a 

299, 5 SW 327, 4 AmSR 49, rs 
Ill—Vaughan vy. Thompson, 17 Ill. 

78; Berry v. Hanks, 28 Ill. A. 51. 


of 


[gg 214-215 


[§ 215] b. Fraudulent Conveyance **—(1) In 
General. According to the more generally accepted 
rule, the fact that the debtor has attempted a 
fraudulent conveyance of his property will not de- 
prive him of his exemption rights therein.®® 
this view the creditors cannot claim against a sale 
as fraudulent and at the same time deny the debtor’s 
right to assert an exemption in the property con- 
veyed,®°® aud where a conveyance is set aside as 
fraudulent, the debtor may have an exemption in the 
In some jurisdictions, however, it is 
held either that a debtor who has conveyed his prop: 
erty in fraud of creditors cannot, when it is seized 
or sold, claim his exemption from the proceeds,®* or 
that where the debtor has sold property, although 


Under 


Mass.—Bean v. Hubbard, 4 Cush. 


Mo.—State v. Koch, 40 Mo. A. 635. 
Nebr.—State v. Carson, 27 Nebr. 
Boar 43 NW 361, 20 AmMSR 681, 9 LRA 
523. 

N. C.—Bristol Grocery Co. v. Bails, 
177_N..C. 298, 98 SE 768; Cowan. v. 
Phillips; 122'°N; °C. "70°28" Si 96a; 
Gaster vy. Hardie, 75 N.C. 460; Mont- 
gomery County v. Riley, 75 N.C, 144; 
Duvall ‘v. ‘Rollins, 71° Ne C.2ts: 

Oh.—Tracy v. Cover, 28 Oh. St. 61. 

S. C.—Bridgers v. Howell, 27 S. C. 
425, 3 SE 790. 

Ss. D.—Noyes v. Belding, 5 S. D. 

The 


603, 59 NW 1069. 

[a] Reasons for rule.—(1) 
debtor’s right to claim his exemption 
is coextensive with the creditor’s 
right to seize and sell under his exe- 
cution except in the cases specifically 
excepted from the operation of law. 
If the property is not the debtor’s it 
cannot be taken in execution against 
him. The creditor cannot claim 
against the pretended sale and at the 
same time undertake to set up a 
right under it. Sannoner y. King, 
49 Ark. 299, 5 SW 327, 4°-AmSR 49. 
(2) “Since the policy of the law gave 
this defendant’s creditors no right to 
subject any of this property, against 
her will, to the satisfaction of their 
judgments against her, it is not easy 
to see how her sale of it, whether 
real or pretended, could operate as a 
fraud upon their rights. The fraud 
in the case can have existed in inten- 
tion only, and that intention must 
have originated from ignorance of 
eeu Tracy v. Cover, 28 Oh, St. 

96. Ala.—-Boylston v. Rankin, 114 
Ala. 408, 21 S 995, 62 AmSR 111. 

Ark.—Sannoner v. King, 49 Ark. 
299, 5 SW 327, 4 AmSR 49. 
pi aecuiane Geos v. Allen, 46 Conn. 


Mo.—State v. Koch, 40 Mo. A, 635. 
Oh,—Tracy v. Cover, 28 Oh. St. 


61. \ 

But see” Bohn v. Weeks, 50 Tli. A. 
236 (holding that where a husband 
had made a fraudulent gift to his 
wife which had been set aside by 
his credito it did not again he- 
come his property so that he might 
claim it as exempt). 

97. Bristol Grocery Co. v. Bales, 
177_N. C. 298, 98 SE 768; Cowan y. 
Phillips, 122 N. C. 70, 28 SB 961; 
Gaster v. Hardie, 75 N. C. 460, 

[a] MTllustration.—Where a hus- 
band and his wife, who was a free 
trader and in partnership with him, 
made an assignment for the benefit 
of creditors which was attacked by 
ereditors upon the ground of fraud 
of the husband in the purchase of 
goods, the wife may be allowed her 
personal property exemption. Bris- 
tol Grocery Co. v. Bales, 177 N. CG. 
298, 98 SE 768. 

98. Huey’s App., 29 Pa. 219; Dief- 
fenderfer v. Fisher, 3 Grant (Pa.) 30; 
Brownlee v. Fox, 23 Pa. Dist. 952; 
Moore y. Baker, 2 Pa. Dist. 142; 


same title, page and note number, 
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fraudulently, no title remains in him upon whieh he 
may claim exemption,®® and upon setting aside the 
conveyance, the property does not again become the 
property of the debtor as against the claims of 
ereditors, so that he may be permitted to assert an 
exemption therein! A debtor who has made a 
fraudulent disposition of his property before levy 
cannot claim the property as his own and recover 
of the officer selling on the ground that it was 
exempt from execution.? The doctrine, that the con- 


veyance of property to defraud creditors does not - 


deprive the grantor of the right to claim and hold 
such property as exempt, does not apply to prop- 
erty to which an exempt character has not attached 
at the time of its conveyance.? 

[§ 216] (2) Conveyance of Other Property. 
In some jurisdictions the debtor’s right to an 
exemption is not affected by the fact that he has 
conveyed other property in fraud of his creditors,* 
as for example where he has sold all his property 
except that which is exempt.5 This is particularly 
true where the exemption is regarded.‘as in favor 
of the family of the debtor rather than of the 
debtor,® and no property fraudulently transferred 
or disposed of in any way to prevent its application 
to the payment of debts can be treated as a part 
of the debtor’s exempt property.? However, in 
other jurisdictions where defendant has, for the 
purpose of defrauding, delaying, or hindering his 
creditors, aliened, concealed, or otherwise disposed 
of all of his property except such as he desires to 
hold as exempt, he cannot claim such property as 
exempt,® and if after a levy he disposes of other 
property not levied on or places it out of the reach 
of process, that may be considered as an election to 
claim his exemption in such property.® A debtor 
is not precluded from claiming his exemption by the 
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which he had sold and the proceeds of which he had 
transferred to his wife.1° 

[§ 217] (8) Conversion of Nonexempt into 
Exempt Property. Notwithstanding exempt prop- 
erty has been purchased with the proceeds of non- 
exempt property with the effect of hindering and 
delaying creditors of the debtor, it may be claimed 
as exempt.? This is particularly true where the 
amount of all of the property does not exceed the 
amount of the debtor’s exemptions.12 When the 
exemption provided for articles of a certain kind 
is absolute, one who has purchased property of the 
kind which is not exempt and has not paid for it - 
may convert it into property of the kind which is 
exempt with the deliberate purpose of having his 
property in an exempt condition and hold it as 
against the creditor whose crediting has enabled him 
to acquire it.1* 

[§ 218] (4) Rights of Transferee. According 
to the weight of authority where exempt property 
is transferred, the transferee may retain it as 
against the claim of the transferor’s creditors, not- 
withstanding the intent of the debtor was to place 
it beyond the reach of and to defraud his eredit- 
ors.14 According to some authorities, however, the 
fraudulent transferee is not entitled to set up the 
debtor’s exemption rights,!® and in jurisdictions ad- 
hering to the general rule, it has been limited to 
cases in which the property has been previously se- 
lected as exempt or is specifically exempt under the 
statute.?® 

[§ 219] ¢. Concealing or Withholding Prop- 
erty. By express provision of the statutes in some 
jurisdictions, in order to be entitled to an exemp- 
tion the debtor must make a full and fair dis- 
closure of his property and forfeit his right to 
exemption by willful fraud in the concealment of a 


fact that he had previously owned other property 


Markley v. Spires, 2 Pa. Co. 424; Carl 
v. Smith, 8 Phila. (Pa.) 569. 

{a] Conveyance held not fraudu- 
lent.—A debtor is not deprived of his 
right to exemption because he has 
conveyed his interest in real estate 
to his wife to secure her into the por- 
tion of the purchase money which 
she has contributed from her _ per- 
sonal estate. Martin v. Kohr, 19 Pa. 
Co; 523: 

99. Mandlove v. Burton, 1 Ind. 39; 
Williamson y. Wilkinson, 81 Miss. 
503, 33 S 282; State v. Freeman, 173 
Mo. A. 294, 158 SW 726; Roberts v. 
Hartley, 14 Man. 284. 

{a] For example, where, between 
the rendition of judgment and the 
issuing of execution, the judgment 
debtor fraudulently conveys all his 
property to a third person, and it is 
afterward levied on tc. satisfy the 
execution, he is not entitled to hold 
one hundred and twenty-five dollars 
worth of said property exempt from 
-the execution, under the statute; and 
he cannot, on the refusal of the offi- 
cer to release to him a portion of 
the property to that amount, main- 
tain trover therefor against the offi- 
execution plaintiff. 


503, 38 S 282. 
8. State v. Freeman, 173 Mo. A. 
294, 158 SW 726; Stewart v. Stewart, 
65 Mo. A. 663. 
4. Doherty v. Ramsey, 1 Ind. A. 
530, 27 NE 879, sae etek ees Mose- 
. Anderson, iss. ; 
eg Hoveley v. Anderson, 40 Miss. 


6. Calloway v. Carpenter, 10 Ala. 


part thereof.17 


7. In re Denson, 195 Fed. 857. 

8. Cook: v. Scott; 6 Tl. 333A. J. 
Bates Co. v. Jacobs, 202 Ill. A. 202; 
Rogers y. Allen, 105 SW 96, 32 KyL 
1; Bishop v. Johnson, 15 NYSt 579. 

{a] Where a party gives bills of 
sale of portions of his personal prop- 
erty in bad faith, and as a cover and 
to prevent the property being taken 
by process of law to satisfy his debts 
and thus to hinder and delay and de- 
fraud his creditors in the enforce- 
ment of their remedies; if by such 
fraudulent means he has reduced his 
tangible property within the limits 
of the statutory exemption, he can- 
not claim that exemption from the 
property remaining unaffected by 
such transfers. Bishop y. Johnson, 
15 NYSt 579. 

9. Bray v. Laird, 44 Ala. 295; Ross 
v. Hannah, 18 Ala. 125. See Bolan v. 
Mitchell Brick Co., 6 Oh. A. 166 (hold- 
ing property to belong to debtor’s 
wife rendering sale inapplicable). 

10. Wilcox v. Hawley, 31 N. Y. 
48. 

: 11. In re Hammonds, 198 Fed. 
574; Comstock vy. Bechtel, 63 Wis. 
656, 24 NW 465. 

Purchase of exempt property with 
nonexempt property as fraudulent 
conveyance see Fraudulent Convey- 
ances [20 Cyc. 381]. ; 
12. O’Donnell v. Segar, 25 Mich. 
367. 
‘When the statute exempts from 
execution certain kinds of property 
to certain amounts, without any ex- 
ception or qualification on the ground 
here urged, I can see no intelligible 
ground on which it can be held 
fraudulent for any man whose prop- 
erty does not, in the aggregate, ex- 
ceed the aggregate value of all the 
exemptions, but part of which, in its 
present shape, is not exempt, to con- 
vert or exchange it into those par- 


In the absence of statute it is held 


ticular kinds of property which are 
exempt.” O’Donnell v. Segar, supra. 

13. In re Hammonds, 198 Fed. 574. 

14. Ala.—Tillis v. Dean, 23 S 804; 
Alley v. Daniel, 75 Ala. 403; Wright 
v. Smith, 66 Ala. 514. 
ae eer an v. Allen, 46 Conn. 

Ind.—Burdge v. Bolin, 106 Ind. 175, 
6 NE 140, 55 AmR 724. 

Iowa.—Ehlers v. Blumer, 129 Iowa 
168, 105 NW 406. . 

Ky.—Morton vy. Ragan, 5 Bush 
334; Anthony v. Wade, 1 Bush 110. 
Peas see tre v. Whicher, 6 Allen 

Mich.—Bresnahan v. Nugent, 92 
Mich. 76, 52 NW 735; Fischer v. Me- 
Intyre, 66 Mich. 681, 33 NW _ 762; 
Freehling vy. Bresnahan, 61 Mich. 540, 
28 NW 531, 1 AmSR 617; Emerson 
v. Bacon, 58 Mich. 526, 25 NW 503; 
Buckley v. Wheeler, 52 Mich, 1, 17 
NW 216. 

Minn.—Furman v, Tenny, 28 Minn. 
77, 9 NW 172. 

Miss.—Williamson y. Wilkinson, 81 
Miss. 508, 33 S 282; Smith v. Allen, 
39 Miss. 469. 

Nebr.—Bloedorn v. Jewell, 34 Nebr. 
649, 52 NW 367; Gillespie v. Brown, 
16 Nebr. 457, 20 NW 632; Frazier 
v. Syas, 10 Nebr. 115, 4 NW 984, 35 
AmR 466; Derby v. Weyrich, 8 Nebr. 
174, 30 AMR 827. 

Wis.—Carhart vy. Harshaw, 45 Wis. 
340, 30 AmR 752, 

15. Wyman v. Gay, 90 Me. 36, 37 
A 325, 60 AmSR 238; Nason v. Hobbs, 
75 Me. 396; Tilton v. Sanborn, 59 
N. H. 290; Currier v. Sutherland, 54 
N. H, 475, 20 AmR 143. 

16. State v. Koch, 47 Mo. A. 269; 
Stotesbury v. Kirtland, 85 Mo, A. 
148; Alt v. Lafayette Bank, 9 Mo, A. 
91; Berge v. Kittleson, 133 Wis. 664, 


114 NW 125. 
17. In re Powell, 230 Fed, 3816 
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in some jurisdictions that the debtor does not for- 
feit his right to exemption by the concealment of 
property from the levying officer,** and the fact that 
the debtor omits property from his schedule and 
swears falsely as to its completeness does not pre- 
clude him from claiming and holding property levied 
In other jurisdictions the debtor 
is regarded as forfeiting his right to an exemption 


on as exempt.?® 


EXEMPTIONS 


upon.?? 


by the fraudulent concealment of other property 
XII. ESTABLISHMENT, ENFORCEMENT, AND PROTECTION OF RIGHT 


[§ 220] A. In General. 


made.?? 


the benefits of the 
ply with its terms.”* 


(Georgia statute); In re Hardy, 229 
Fed. 825, 144 CCA 267 (Georgia); In 


re Dobbs, 172 Fed. 682 (Georgia); 
McNally v. Mulheim, 79 Ga. 614, 4 
SE 332. 

[a] For example, where the stat- 


ute provides that the applicant for 
exemption shall make a full disclos- 
ure of all personal property of which 
he is possessed and shall deliver up 
all property in excess of his exemp- 
tion for the benefit of his creditor, 
if the applicant has reserved to him- 
self a large amount of money and 
has not delivered it up or scheduled 
it, he is not entitled to an exemption. 
McNally v. Mulheim, 79 Ga. 614, 4 
SE 332. 

{[b] A sale of scheduled property 
by the debtor defeats his application 
unless he delivers up the proceeds. 
McWilliams v. Bones, 84 Ga. 199, 10 


SE 723. 

{c] Claim by wife.—The act of 
1869 applies to personalty, and the 
wife, in making application for ex- 
emption of personalty, is bound: by 
the fraud or concealments of prop- 
erty by her husband, and must con- 
form, in such proceedings, to its pro- 


eal Kirtland y. Davis, 43 Ga. 
18. 
18. Bates v. Callender, 3 Dak. 256, 


16 NW 506; Megehe vy. Draper, 21 
Mo. 510, 512, 64 AmD 245; Wagner 
v. J. H. North Furniture, ete., Co., 
63 Mo. A. 206; Elder v. Williams, 16 
Nev. 416. 

“Tf the defendant in the execution, 
who claims the property to be ex- 
empt, has concealed and hid, or 
placed beyond the immediate reach 
of the officers of justice, his prop- 
erty, and tnis fact be known to the 
plaintiffs in the execution, let them 
ferret out the hidden property and 
take steps to reach it, and subject 
it to the process of the law.” Megehe 
v. Draper, supra. 

19. Over v. Shannon, 91 Ind. 99; 
Douch v. Rahner, 61 Ind. 64. 

20. In re Schafer, 151 Fed. 505 
(Pennsylvania); Imhoff’s App., 119 
Pa. 350, 13 A 279; Emerson v. Smith, 
51 Pa. 90,.88 AmD 566; Smith  v. 
Emerson, 43 Pa. 456; Gilleland v. 
Rhoads, 84 Pa. 187; New York, ete., 
Cut Sole Co, v. Zuber, 20 Pa. Co. 
21; McNair v. Riesher, 8 Pa. Co. 
494; Engle v. Harrington, 4 LuzLeg 
Obs (Pa.) 40. 

{a] Illustration—A debtor who 
by falsehood and deception succeeds 
in concealing and withdrawing his 
personal property from the grasp of 
an execution forfeits his right to 
claim the benefit of the exemption 
law out of the ptfoceeds of the sale 
of his real estate. Imhoff’s App., 119 
Pa, 350;/13 A. 279. 


The existence, nature, 
and extent of the debtor’s right to assert a claim to 
an exemption, and the procedure to be followed in 
establishing the right claimed, are determined by 
the terms of the statute under which the claim is || 
The existence of the right, however, is not 
affected by a failure of the statute to prescribe pro- 
cedure or forms for its establishment.?* 
statute claimant must com- 
The claim that property is 


To obtain 


[b] Falsehood.—‘If the falsehood 
{in denying ownership of property] 
was merely casual, and was not used 
at a time and in a manner to delay, 
hinder, or embarrass the officer, inde- 
fensible as it was, too much account 
would be made of it by grounding 
upon it a denial of the statutory ex- 
emption. It is only a lie with cir- 
cumstances, that works a forfeiture. 
If the officer is in no degree hindered 
or delayed by it, no legal conse- 
quences attach to it.’ Strouse v. 
Becker, 38 Pa. 190, 198, 80 AmD 474. 

{c] Concealment of property.— 
“But if a debtor can hide his prop- 
erty, or keep it under cover, so as to 
conceal its knowledge from the offi- 
cer, and thereby assist himself to 
retain that which he finds it conven- 
ient or necessary to keep openly, his 
fraud bears directly upon the latter; 
for it is because the former is un- 
known, or out of the way, the latter 
is suffered to remain with him.” 
Pmernem v. Smith, 51 Pa. 90, 88 AmD 

{d] What is not concealment.— 
The fact that a debtor in an attach- 
ment proceeding under the act of 
1869 has collected outstanding claims, 
and used them in paying debts and 
costs of livelihood, is neither such 
a concealment of property, nor fraud 
upon creditors, as will deprive him 
of his right of exemption. New 
York, ete, Cut Sole Co. v. Zuber, 
20. Paz ‘Co.; 21. 

[e] Determination of issue. 
Where the question of whether a 
debtor has denied the ownership of 
goods seized on execution is in issue, 
the proper practice is for the exe- 
cution plaintiff to indemnify the 
sheriff, sell the goods, and submit 
the facts in dispute to a jury in a 
suit on the bond. Fisher v. Hummel, 
12 Pa. Co. 234. 

21. U. S—Libby v. Beverly, 263 
Fed. 63 (Florida). 

Ala.—Ross v. Hannah, 18 Ala. 125. 

Fla.—Florida L. & T. Co. v. Crabb, 
33 S 523. 

Ky.—Strange v, Gess, 111 Ky. 640, 
64 SW 458. 

Oh.—Haslage v. Hooer, 16 Oh. Cir. 
Ct. 570, 9 Oh. Cir. Dec. 404; Hoover v. 
Haslage, 7 OhS&CP 98, 5 OhNP 90. 

Tenn.—Rogers v. Ayers, 119 Tenn. 
340, 104 SW 521, 128 AmSR 725. 

“Before a dishonest debtor can be 
legally entitled to exemptions, all 
of his property must be available 
to creditors, and the Gebtor must not 
retain any of the fruits of his fraud, 
or remain in the enjoyment of any 
of his property except his exemp- 
tions. df any of his property re- 
mains in his hands unappropriated 
to creditors, or be by him put out of 


\ [g§ 219-221 


liable to execution for the purpose of hindering and 
delaying his creditors,?? and where the debtor 
fraudulently conceals and withholds property from 
execution, he will, in some jurisdictions, be held 
to have claimed his exemptions therein and to the 
amount of the property withheld will be precluded 
from claiming an exemption in other property levied 


exempt from seizure for debt must be made in good 
faith and supported by credible testimony.”° 
not sufficient to show that property is of the kind 
exempt but it must be shown to be in fact exempt.*® 

[§ 221] B. Process and Proceedings against 
Which Exemption May Be Claimed—1. In General. 
The tendency of the courts is to construe exemp- 
tion statutes as applicable to any process or pro- 
ceeding by which it is sought to subject the prop- 
erty, if the statute does not by its terms clearly 


It is 


their reach by any fraudulent device 
or arrangement, then such property, 
to the extent of its value, will be 
regarded by the law as a satisfaction 


of his claims for exemptions.” 
Naumburg v. Hyatt, 24 Fed. 898, 
905. 

[a] Ilustration.—A debtor who, 


to avoid the payment of a debt, re- 
moves property from the state and 
fails to turn it over under an execn- 
tion in place of property levied on 
within the state, selects as exempt 
the property removed, and, before 
he can claim as exempt the prop- 
erty levied on, he must put the 
removed property in place thereof. 
Rogers v. Ayers, 119 Tenn. 340, 104 
SW 521, 123 AmSR,.725. — But: see 
Byrd v. Curlin, 1 Humphr. (Tenn.) 
466 (hoiding that the owner of a 
single horse may recover the value | 
of the animal from a constable who 
levies upon and sells it, although he 
said, when defendant came to make 
the levy, that the horse was not his 
property, and a third person present 
claimed the horse as his without 
contradiction from the owner, if in 
fact there was no sale, fraudulent 
or otherwise, but an arrangement be- 
tween the owner and such third per- 
son to deter the officer from making 
the levy, and to enable them to get 


off with the animal to Texas, the 
property still remaining in the 
owner). 


22. Line’s App., 2 Grant (Pa.) 197; 
Rogen vy. Fulton, 1 Phila. . (ea) 
“23. Hill v. Johnston, 29 Pa. 362. 

24. Southwell v. Harley, 87 S. C. 


Teel S80); 

25. Brooks v. Engle, (lowa) 83 
NW 805;. Fallin v. Stovali, 141 la. 
220, 74 S 911. 

[a] For example.—(1) Where it 


was conceded that defendant was a 
resident of the state and the head 
of a family, but whether he has 
habitually earned his living as a 
laborer by use of the carriage and 
harness was in dispvte, and on the 
showing upon affidavit supporting 
and controverting his claim failed to 
make it clear that the articles were 
exempt to the debtor he was rightly 
relegated to a proper action at law 
to test the liability of the property 
levied on to be seized under the writ. 
Brooks v. Engle, (lowa) 838 NW 805. 
(2) A claim that peanuts are fodder 
is not shown to have been made in 
good faith where the only evidence 
in the case is that the claimant in- 
tended at the time of planting that 
the crop should be sold. Fallin v. 
Stovall, 141 La. 220, 74 S 911. 

26. Rollins vy. Allison, 59 Vt. 188, 
10 A 201. 


ek  —e— ewer ooo 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 
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§§ 291-293] 


exclude such a construction.2? 


[§ 222] 2. Execution. 


been considered,?® 


passes no title.3? 


been selected by the debtor, if 


exempt by the statute and a selection is required,? 
or where the debtor has not complied with statutory 
requirements as to the filing of a schedule,34 the 
obtaining of a supersedeas,®° or securing an ap- 
A subsequently accruing right of 


praisement.?® 
exemption will not defeat the lien 


__ 27. Millington y. Laurer, 89 Iowa 
322, 56 NW 533, 48 AmSR 885; Deer- 
ing v. Ruffner, 32 Nebr. 845, 49 NW 
771, 29 AmSR 473; Kinard v. Moore, 
34 S. C. L. 193; Collier v. Murphy, 


90 Tenn. 300, 16 SW 465, 25 AmSR 
28. Ind—Smith v. Vanscoten, 20 
Ina 2 24 


wee Gans v. Jones, 7 B. Mon. 

Mich.—Hunt v. Branck Cir. Judge, 
Te Mich, 423, 104 NW 724, 113 AmSR 

Oh.—Fry v. Smith, 61 Oh. St. 276, 
55 NE 826. 

Pa.—Thall’s App., 119 Pa. 425, 13 
A 466. 
[a] MIllustrations.—(1) A  judg- 
ment creditor does not acquire by a 
suit in equity to subject the pro- 
ceeds of his dcbtor’s bills and ac- 
counts receivable and by the appoint- 
ment of a receiver for the purpose 
of collecting them such a lien as will 
preclude an allowance out of the pro- 
ceeds to the debtor of an exemption 
in personal property in lieu of a 
homestead. Fry v. Smith, 61 Oh. St. 
276, 55 NE 826. (2) Where a judg- 
ment was obtained against an insol- 
vent cwning an equitable interest 
in land, and an action was _ brought 
to subject his interest to the judg- 
ment, and the court found that the 
insolvent owned personal property to 
the value of about one hundred dol- 
lars, and was entitled to about two 
hundred dollars out of the value of 
his equitable interest to make up the 
three hundred dollars to which he 
was entitled as an exemption, and 
that he owed one hundred dollars 
which was a lien on the land, and the 
land was sold and purchased by the 
judgment plaintiffs, and they ten- 
dered the amount of the lien, but did 
not tender the two-hundred-dollar 
exemption, an order to convey to the 
purchaser the equitable estate in fee 
was unauthorized. Smith v. Vansco- 
ten, 20 Ind. 221. (3) A statute pro- 
viding for exemption of the pro- 
ceeds of an insurance policy from 
attachment by trustee, garnishment, 
or other process and from seizure 
by any legal or equitable process, 
exempts the property from the equi- 
table process of injunction. Hunt v. 
Branch Cir. Judge, 141 Mich. 423, 104 
NW 724, 113 AmSR 542. 


29. See supra §§ 154-181. 

30. Ala.—Cook v. Baine, 37 Ala. 
350. 

Colo.—Harrington v. Smith, 14 


Colo. 376, 23 P 331, 20 AmSR 272. 
D. C.—Wallingsford v. Bennett, 12 
D. GC. 303. 
Ky.—Perry v. Hensely, 14 B. Mon. 
474, 61 AmD 164. : 
N. G—Duvall v. Rollins, 71 N. C. 
218. 
Pa.—Wilson’s Est., 1 Del. Co. 170. 
Execution generally see Executions 


13). Orme IS 281. 
Bl. Pool v. Reid, 15 Ala, 826; Ray 


le su A ereditor cannot, 
by going into a court of equity, reach and subject 
to the satisfaction of his claim property or credits 
which the debtor would be entitled to claim as 
exempt in an action or proceeding at law.28 

Except for the enforce- 
ment. of particular liabilities which have already 
exempt property 
reached by execution,®° nor does an execution create 
a lien thereon *! and a sale thereof under execution 
However, the lien of an execution 
may attach where the exempt property has not 
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cannot be 


[§ 223] 


not specifically 


of an execution 


v. Yarnell, 118 Ind. 112, 20 NE 705; 
Barnard v. Brown, 112 Ind. 53, 18 NE 
401; Godman v. Smith, 17 Ind. 152; 
Vandibur vy. Love, 10 Ind. 54; Wash 
v. Hendrick, 143 Ky. 448, 136 SW 
883; Paxton v. Freeman, 6 J. J. 
Marsh, (Ky.) 234, 22 AmD 74; Kulage 
v. Schueler, 7 Mo. A. 250. 

32. Williams v. Miller, 16 Conn. 
144; Johnson v. Babcock, 8 
(Mass.) 583. 

33. Moss v. Jenkins, 146 Ind. 589, 
PON 789; Frost v. Shaw, 3 Oh. St. 

[a] Levy is not void inasmuch as 
the exemption right is a personal 
privilege which may be claimed or 
waived at the option of the debtor. 
Hombs v. Corbin, 20 Mo. A. 497. 

Selection see infra §§ 271-275. 

34. Parker v. Independence Pro- 
duge Coles ind. TSG Ty bo as 

Schedule see infra §§ 248-258, 

35. Parker vy. Independence Pro- 
duce Co., 2 Ind. T. 561, 53 SW 335. 

[a] Alias execution—Where a 
statute provided that the debtor, by 
filing a schedule of exemptions, may 
obtain a supersedeas against an exe- 
cution, the filing of a schedule of ex- 
emptions of personal property and 
obtaining a supersedeas staying an 
execution will not defeat title ac- 
quired under a second execution 
against the same property, although 
the second execution was_ issued 
within thirty minutes after the su- 
persedeas against the first was al- 
lowed. A separate supersedeas must 
be obtained for each execution issued 
in order to defeat title acquired 
thereunder. When under these cir- 
cumstances executions are repeat- 
edly procured for the sole purpose of 
annoying and harassing judgment 
debtors who may be unable to pay 
off their judgment debts, and who 
claim the right of exemption which 
the law gives them, we know of no 
remedy unless it be by injunction. 
An alias execution issued upon an 
unsatisfied judgment, and levied upon 
personal property that has not been 
enjoined or superseded by some law- 
ful authority, is as efficacious as the 
first, and can be defeated in the same 
way, and upon the same grounds, 
Parker v. Independence Produce Co., 
2 Ind. T. 561, 58 SW 335. 

36. See infra §§ 259-270. 

37. Pender v. Lancaster, 14 S. C. 
25, 37 AmR 720. i: 

38. See statutory provisions; 
Totten v. Sale, 72 Ala. 488, 

39. arth Wallace. v. Lawyer, 
Ind. 501, 23 AmR 3 d 

Minn.—Kimball vy. Jones, 41 Minn. 
18, 43 NW 74. 
; N. ¥.—Tillotson v, Wolcott, 48 N. 
Y. 188; Bliss v. Raynor, 91 Hun 250, 
36 NYS 156; Miller v. Hooper, 19 Hun 
394: Finnin v. Malloy, 33 N. Y. Super. 
382: Matter of Board of Publication, 
etc., 22 Misc. 645, 50 NYS 171, 27 


and 
54 


Supplementary proceedings. 
exemption also apply, either by express provision 
or by implication, in proceedings supplementary to 
and in aid of execution.®® 
3. Attachment. 
exemption right is held to embrace attachments as 
well as executions,‘ 
from seizure and sale generally is held to include an 
exemption from attachment,41 and an exemption 
from execution has been extended to include an 
exemption from attachment,*? although the contrary 
has been held.*# 
ment is taken under such process, it is the duty 
of the court, when the fact is brought to its no- 


Allen ; 
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levied on personal property.?7 In some jurisdictions 
a-levy may be made upon personal property claimed 
as exempt where the execution plaintiff makes an 
affidavit and gives a bond as prescribed by stat- 


The statutes of 


As a general rule the 


An exemption of property 


If property exempt from attach- 


NYCivProe 109; 
NYWklyDig 260. 
eect ae v. Snetzer, 25 Oh. St. 
516, 

Pa.—Bair v. Steinman, 52 Pa. 423; 
Strouse v. Becker, 38 Pa. 190, 80 
AmD 474, 44 Pa. 206; Ashton v. 
Glass,-9 Phila. 510. 

Exempt property as subject in sup- 
plementary proceedings see Hxecu- 
tions §§ 940, 942, 943. 


Merriam v. Hill, 1 


40. Ark.—Grubbs v. Ellyson, 23 
Ark. 287. 
N C.—Montgomery County  v. 


Riley, 75 N. C. 144. ; 
Oh.—Close v. Sinclair, 38 Oh. St. 
530; Snook v. Snetzer, 25 Oh. St. 516. 
Pa.—Washburn vy. Baldwin, 10 
z nla. 472; Corbit v. Long, 2 Woodw. 
W. Va.—Brown v. Beckwith, 58 W. 
Va. 140, 51 SE 977, 112 AmSR 955, 1 
LRANS 778. 
_[a] An attachment from a jus- 
tice’s court is subject to the exemp- 
tion law as if the attachment had 
been issued from a court of record. 
Michels v. Stork, 44 Mich. 2, 5 NW 
auee Catlin’ v. Ensign, 29 Pa. 


41. Hadley v. Bryars, 58 Ala. 139; 
McCullough y. Carragan, 24 Hun (N. 


Y.) 157; Laguna v. Quinones, 23 
Porto Rico 358. 
42. Ind.—Haas v. Shaw, 91 Ind. 


384, 46 AmR 607. 
Pee gh rraks fda v. Cooper, 26 Kan. 

Mich.—Emerson y. Bacon, 58 Mich. 
526, 25 NW 503; Buckley v. Wheeler, 
52. Mich. 1, 17 NW 216. 

Porto Rico.—American Surety Co. 
v. Subira, 8 Porto Rico Fed. 323. 

Vt.—Parks v. Cushman, 9 Vt. 320; 
Kilburn v. Demming, 2 Vt. 404, 405, 
21 AmD 543. 

“Though the exemption, in terms, 
is confined to executions, yet as the 
object of an attachment is to take 
property to be sold on execution in 


‘satisfaction of the judgment which 


may be recovered, chattels which 
cannot lawfully be seized and sold 
on execution, cannot lawfully be at- 
tached.” Kilburn v. Demming, supra. 

43. Ryan v. Wessels, 15 Iowa 145; 
Hannahs v. Felt, 15 Iowa 141. 

[a] For example, a statute ex- 
empting property of Iowa volunteers 
in the military service of the United 
States from levy or sale under and 
by virtue of any execution issued 
upon a judgment or decree of court 
was held not to apply to property 
levied upon by attachment, Ryan vy. 
Wessels, 15 Iowa 145; Hannahs y. 
Felt, 15 Iowa 141. 

[b] Original attachment.—An ex- 
emption cannot be allowed against 
an original attachment where the 
statute provides such a process in 
the nature of a distringas for the 
purpose of compelling a defendant 
to appear. Martindale v. Whitehead, 
46 N. C. 64. ; 


y 
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tice, to order the property released.** 

[§ 224] 4. Garnishment. Property exempted 
in terms from execution and attachment, or from 
execution merely, is generally also held exempt 
from garnishment or trustee process, and when it 
is sought to reach such property by this process 
the debtor may intervene and assert his right.*° 
A statute exempting property only from levy and 
sale on an execution or by distress for rent by 
implication has been held to give a right of exemp- 
tion against a domestic attachment execution,*® but 
not against a foreign attachment, which is not an 
execution at all.47 An exemption of wages may be 
claimed in garnishment proceedings before a jus- 
tice of the peace, under a statute exempting from 
execution generally.48 Where there are successive 
services of garnishment, the garnishee or trustee 
is entitled to reserve for the benefit of the claimant 
of exemptions the amount allowed by the exemp- 
tion act.*® 

[§ 225] 5. Distress for Rent.°° A constitu- 
tional provision, exempting property ‘‘from attach- 
ment and sale under mesne or final process issued 
from any court’? has been held not to exempt such 
property from a distress warrant for rent, the war- 
rant not being a process issued from a court, but 
a proceeding which the landlord issues by his own 
act and upon his own responsibility. On the 
other hand it has been held that a statute exempting 
property ‘‘from forced sale or any process of law’’ 
does exempt from distress for rent.°? Statutes in 
some states expressly exempt from distress for 


44, Urquhart v. Smith, 5 Kan. 447;]| (Pa.) 176; 
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Kuhn v. Warren Sav. 
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rent,° and a tenant ®* or subtenant > are equally 
entitled to the benefits of its provisions. But joint 
owners of chattels levied on under distress or rent 
due upon a lease signed by them jointly are not 
so entitled.** Some statutes restrict the exemption 
from distress for rent to particular articles.°? And 
some statutes expressly provide that no property 
shall be exempt from demands for rent.°> A stat- 
ute providing expressly that ‘‘no property should 
be exempt from execution, when the process is for 
rent’? applies also in the case of an attachment for 
rent, as its object is to abolish all exemption as 
against demands for rent without regard for the 
form of action pursued to recover them.®° 

[§ 226] 6. Foreclosure Proceedings. Hxemp- 
tion cannot be successfully claimed against a fore- 
closure proceeding upon a mortgage.®° Neither can 
it be claimed against a judgment on a bond ac- 
companying the mortgage.*! The surplus proceeds 
of a foreclosure sale have been held exempt against 
existing judgment creditors under a statute which 
exempts property to a certain amount.°? Where 
the statute exempts the property of volunteers for 
military service, from sale under deeds of trust, 
mortgages, or judgment, the appointment of a re- 
ceiver to take charge of mortgaged premises after 
judgment for foreclosure when the mortgagor is in 
the military service of the United States is a vio- 
lation of the statute.®? 

[§ 227] 7. Set-Off. According to the weight 
of authority a set-off cannot be allowed where it 
would defeat a debtor’s exemption rights.°* This is 


Eq. 457, 11 A 734. 


Campbell v. Mitchell, 4 Ky. Op. 629.|} Bank, 20 WklyNC (Pa.) 230. N. Y.—Lantz v. Buckingham, 11 
45. Ark.—Winter v. Simpson, 42 47. Yelverton v. Burton, 26 Pa.|AbbPrNS 64. 

Ark. 410; Probst v. Scott, 31. Ark. | 351. Pa.—Gangwere’s App., 36 Pa. 466; 

652. 48. Seymour vy. Cooper, 26 Kan.| Emery v. Phillips, 38 Legint 126; 


Ga.—Russell vy. Arnold, 25 Ga, 625; 
Caraker v. Matthews, 25 Ga. 571; 
Sprayberry v. Mullins, 7 Ga. A, 360, 
66 SE 988. 

Ill. Hoffmann v. Fitzwilliam, 81 
Ill, 521; Bliss v. Smith, 78 Ill. 359; 
Fanning v. Jacksonville First Nat. 
Bank, 76 Ill. 53; Baltimore, ete. R. 
Co. v. McDonald, 112 Ill. A. 391; Illi- 
pols Glass Co. v. Holman, 19 Ill. A. 

0 


Towa.—Brainard v.. Simmons, 67 
Iowa 646, 25 NW 844. 
Kan.—Zimmerman v. Franke, 34 


Kan, 650, 9 P 747; Missouri Pac. R. 
Co. v. Maltby, 34 Kan. 125, 8 P 235; 
Muzzy v. Lantry, 30 Kan. 49, 2 P 102; 
Harding v. Hendrix, 26 Kan. 583; 
Seymour v. Cooper, 26 Kan. 539; 
Bradley v. Byerley, 3 Kan. A, 357, 


Gee Us 
Me.—Bridgton v. Lakin, 53 Me. 106. 
Mass. — Staniels v. Raymond, 4 
Cush. 314. 


Mich.—Wilson v. Bartholomew, 45 


» Mich. 41, 7 NW 227 


Miss.—Chapman vy. Berry, 73 Miss. 
437, 18 S 918, 55 AmSR 546. 

Mo.—Barnhart vy. Dollarhide, (A.) 
186 SW 564. 

N. C.—Goodwin y. Claytor, 137 N. 
C. 224, 49 SE 173, 107 AmSR 479, 67 
LRA 209. 

Sort gate v. Conley, 36 Oh, St. 


R. I.—McKenna vy. Lucas, 21 R. I. 
509,45 A107, 


Tenn. — Davenport v. Swan, 9 
Humphr. 186. 

Vt.—Clark v. Averill, 31 Vt. 512, 
76 AmD 131; Parks v. Cushman, - 9 


Vt. 320, 

_Garnishment generally see 
nishment [20 Cyc 969]. 

46. Strouse v. Becker, 44 Pa. 206, 
38 Pa. 190, 80 AmD 474; Morris Box 
Board Co. v. Rossiter, 30 Pa, Super. 
23; Ashton v. Glass, 9 Phila. (Pa.) 
510. Contra Vezie v. Viench, 1 Phila, 


Gar- 


539; Wilson v. Bartholomew, 45 Mich. 
41, 7 NW’ 227; Catlin v.: Ensign, 29 
Pa. 264, 

49. Howard Coal Co. v. Savage, 
116 Me. 115, 100 A 369, LRA1917D 
898; Sullivan v. Hadley Co., 160 Mass. 
32, 35 NE 108; Hall v. Hartwell, 142 
Mass. 447, 8 NE 333 (where the debt 
was for necessaries and the claim 


for exemption was in wages, the 
statute allowing an exemption 
against mecessaries to a_ certain 
amount). 


50. Distress for rent generally see 
Tanwora and Tenant [24 Cyc 1280 et 
seq]. 

Exemptions from distress see 
Landlord and Tenant [24 Cyc 1300 et 


seq]. 

51. Harley v. Weathersbee, 21 S. 
C. 243. Contra Caulfield v. McAlis- 
ter, 15 S. C. L. 378 (holding that an 
earlier statute exempting certain ar- 
ticles from levy or sale in all cases 
of debt, excepted from distress for 
rent). 

52. Hodges v. Cooksey, 33 Fla. 
715, 15 S 549, 24 LRA 812; Cathcart 
Vv. Turner, “18° Wia say, 

53. See statutory provisions, 

54. Kenyon y. Gould, 61 Pa. 292; 
Reed v. Hollibaugh, 3 Pa. Co. 20. 


55. Rudd v. Ford, 91 Ky.?183, 15 
SW 179; Rosenberger vy. Hallowell, 
35 Pa, 369. 


[a] Must be in privity with land- 
lord.—Rosenberger v. Hallowell, 35 
Pa. 369. 

56. Bonsall v. Comly, 44 Pa, 442. 

Exemption by tenants in common 
see Supra § 145. 

57. Van Sickler vy. 14 
Johns. (N. Y.), 434. 

58. See statutory provisions. 


Jacobs, 


59. Ransom v. Duff, 60 Miss. 901. 
60. Fla.—Patterson vy. Taylor, 15 
Fla. 336. 


Ind.—Love v. Blair, 72 Ind. 281. 
N. J.——Conway v. Wilson, 44 N. J. 


Morgan v. Noud, 1 Phila. 250; Craig 
v. Craig, 1 WklyNC 6138. Contra Sav- 
ing Fund y. Creighton, 3 Phila. 58, 

Tex.—Bigger v. Jones, 3 Tex. A, 
Civ. Cas. § 227. 

Mortgage as waiver of exemption 
see supra § 196. 

61. Gangwere’s App., 36 Pa. 466; 
McAuley’s App., 35 Pa. 209; Dornan 
v. McAuley, 3 Phila, (Pa.) 324, 325. 
But see Twaddell v. Rodgers, 14 
Phila. (Pa.) 163 (holding that as 
against an execution issued on a 
judgment entered on a warrant of 
attorney accompanying a bond and 
mortgage, defendant will be allowed 
his statutory exemption if it is not 
expressly waived). 

62. Darbey v. Rouse, 75 Md. 26, 
22 A 1110; Bower’s App., 68 Pa. 126. 

6s. Adair v. Wright, 16 Iowa 385. 
But see Sked v. Sedgley, 36 Oh. St. 
483 (holding that a sale in an ac- 
tion to foreclose a mortgage given 
as security for a debt, antecedent to 
the enactment of the statute under 
which the mortgagor becomes en- 
titled to an exemption, upon being 
mustered into the service, is not 
void, but voidable only). 

64. Ark.—Arkinson v. Pittman, 47 
Ark. 464, 2 SW 114. 


Ind.—Junker v. Hustes, 113 Ind. 
524, 16 NE 197. 
Iowa.—Millington y. Laurer, 89 


Iowa 322, 56 NW 5338, 48 AmSR 385, 
Ky.—Mulliken -v. Winter, 2 Duv. 
256, 87 AmD 495; Collett v. Jones, 7 
B, ~Mon. 586. 
Nebr.—Deering v. Ruffner, 32 Nebr. 
845, 49 NW 771, 29 AmSR 473. 
N. C.—Curlee v. Thomas, 74 N. C. 


51. 

N. D.—Bradley v. Harle, 22 N. D. 
139, 132 NW 660, 42 LRANS 575, Ann 
Casi914A 1181 [cit Cyc]. 

Pa.—Thall’s App., 119 Pa. 425, 18 
A 466; Higgins v. Dunkleberger, 9 
Pa, Disty-91)/23 was Gon ony 


on 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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particularly true where it is sought to enforee a set- 
off against a judgment for trespass to or conver~ 
sion of the exempt property,® or against an action 
for replevin of the property.*® In some jurisdic- 
tions, however, the right of plaintiff to hold prop- 
erty exempt from execution does not impair the 
right of a defendant to set off a debt which plaintiff 
owes him against a debt which he owes plaintiff,®7 
and a judgment recovered for the value of per- 
sonal property, exempt from execution, converted 
by the judgment debtor, by a levy upon and sale 
of it, is not itself exempt, and may be set off 
against a judgment held by the judgment debtor 
against the judgment creditor in it.68 It has been 
held that an exemption ‘‘from the sale under execu- 
tion, or other final process’’ is not enforceable 
before judgment so as to destroy the right of coun- 
ter-claim or set-off.6° According to some authori- 
ties where an exempt claim has been assigned a set- 
off cannot be allowed against it,7° although there 
is other authority to the contrary.” 

[§ 228] 8. Miscellaneous Proceedings. Exemp- 
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creditor upon a fund arising from a partition of 
land, although the lien had not arisen by an execu- 
tion or distress,’? against a judgment in an action 
of account rendered by one partner against an- 
other,’® against a sale by an administrator of an 
insolvent estate,’* against any sale by operation of 
law which is necessary for the payment of the 
debtor’s debts,’> against a writ of sequestration by 
which the rents and profits of a life estate may be 
taken and applied to the payment of a judgment 
until it is satisfied.7* Money exempt from garnish- 
ment in the hands of the employer is exempt from 
seizure by other process, such as a rule against the 
sheriff, while passing from =the employer to the 
employee."* 

[§ 229] C. Officers’ Powers, Duties, and Re- 
sponsibilities—1. In General. An officer levying 
process upon the property of the debtor must, both 
as essential to the regularity of the levy and to his 
protection from personal liability, comply with the 
requirements, if any, imposed by statute for the 
purpose of safeguarding the debtor in his: exemp- 


tion claims have been allowed against a lien of a 


S. C.—Rookard vy. Atlanta, ete, R. 
Cos 89 SiC. 87h T1-SE 992. 

S. D.—Rindles vy. Bordewyk, 30 S. 
19543974139 IN Wee dekd. 

Tenn.—Collier v. Murphy, 90 Tenn. 
300, 16 SW 465, 25 AmSR 698; Duff 
v. Wells, 7 Heisk. 17. 

Tex.— Dempsey v. McKennell, 2 
Tex. Civ. A. 284, 23 SW 525. : 

[a] Dllustrations.—(1) A creditor 
holding a judgment against the debt- 
or cannot set it off as against a 
‘judgment obtained by the debtor, 
where the debtor’s entire property 


including the judgment does not ex-| 


ceed the amount of his exemption. 
Carpenter v. Coal, 115 Ind. 134, 17 
NE 266; Dumbould v. Rowley, 113 
Ind. 353, 15 NE 463; Butner v. Bow- 
Ser, 104 Ind. 255, 3 NE 889; Puett v. 
Beard, 86 Ind. 172, 44 AmR 280; Cop- 
page v. Gregg, 1 Ind. A. 112, 27 NE 
570. (2) A debtor, plaintiff in an 
action on a note, and whose property 
does not exceed six hundred dollars, 
may claim such note as exempt 
against a note pleaded as a set-off 
to his note, and may do this by way 
of reply to the answer of set-off. 
Smith v. Sills, 126 Ind. 205, 25 NE 
881; Coffing v. Dungan, 6 Ind. A. 386, 
33 NE 815. 

[b] Application of rule.— Where 
an agent to sell property in violation 
of his instructions accepts in pay- 
ment the past due notes cf his 
principal, he cannot, as against an 
action by his -principal for the 
amount for which the property was 
sold, set off the amount due on 
plaintiff's notes where plaintiff was 
entitled to hold the property sold as 
exempt from execution. Rindles v. 
Bordewyk, 30 S. D. 439, 139 NW 113. 
- [ec] For example, a set-off cannot 
be allowed against a claim due for 
earnings which are exempt to plain- 
tiff. Millington v. Laurer, 89 Iowa 
322, 56 NW 533, 48 AmSR 385; Col- 
lier v. Murphy, 90 Tenn. 300, 16 SW 
465, 25 AmSR; 698. “4 nda ome 

d] It is a, question for 
Suter the allegation of plaintiff is 
true where he avers that all his prop- 
erty, of which he files a schedule, 
does not exceed the amount of the 
statutory exemption and that there- 
fore a judgment cannot be pleaded 
and set off to his claim. Coppage v. 
-Gregg,.1 Ind, A. 112, 27 NE 570. 

65. Ala.—Ex p. Hunt, 62 Ala. 1. 

'Conn.—Talbot v. Ellis, 33 Conn. 
235. 

Kan.—Trat v. Wilson, 65 Kan. 729, 
70 P 893. 

Ky.—Collett v. Jones, 7 B. Mon. 
586,. 
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tion rights.7§ 


Neyv.—Elder y. Frevert, 18 Nev. 
446, 5 P 69. 

S. C,—Parkerson v.- Wightman, 25 
S.C. i363. 

Tex.—Craddock y. Goodwin, 54 


Tex. 578; Kiggins vy. Henne, etc., Co., 
(Civ. A.) 199 SW 494; Stagg v. Pil- 
and, 31 Tex. Civ. A. 245, 71 SW 762; 
Moore v. Graham, 29 Tex. Civ. A. 235, 
69 SW 200. 

[a] Applications of rule—(1) In 
an action to recover damages for the 
wrongful aitachment of exempt 
property, defendant cannot set off 
the debt on which the attachment 
proceedings were based. Wilson v. 
Manning, (Tex. Civ. A.) 35 SW 1079. 
(2) Where the creditor of an insol- 
vent_debtor in violation of the stat- 
ute Sold his only work beast and the 
debtor recovered the value of the 
beast in damages, an injunction will 
not lie on behalf of the creditor to 
enjoin further proceedings on the 
verdict and to set off his claim 
against the debtor, against the debt- 
or’s verdict. Collett v. Jones, 7 B. 
Mon. (Ky.) 586. 

Hoe Duff v. Wells, 7 Heisk, (Tenn.) 


67. Corbally v. Hughes, 59 Ga. 
493; Caldwell v. Ryan, 210 Mo. 17, 
108 SW 533, 124 AmR 717, 14 Ann 
Cas 314, 16 LRANS 494 [overr so far 
as in conflict Bowen v. Holden, 95 
Mo. A. 1, 75 SW 686; State v. Hud- 
son, £6 Mo. A. 501; Lewis v. Gill, 76 
Mo. A. 504; Wagner v. J. H.. North 
Furniture, etc., Co., 63 Mo. A. 206; 
State v. Finn, 8 Mo. A. 261]; Bauer 
Vv. Counts; 197 Mo, A: 238,,193 SW 
874; State .v. U. S. Fidelity, ete., Co., 
135 Mo. A. 160, 115 SW 1081; Ser- 
hant v. Haker, 73 Oh. St. 250, 76 
NE 9438, But see Kepner v. Pierce, 
5 Oh. Cir.,-Ct. 488, 3 Oh. Cir. Dec. 239 
(limiting the rule to cases of set-off 
before judgment). . 4 
[a] For example (1)-in an-action 
for damages, on an attachment, bond, 
defendants, may set off whatever 
amount .is' due them from plaintiff, 
irrespective..of any question of. ex- 
emption, and the question of exemp- 
tion concerns only the enforcement 
of a judgment. State v. Lichtmans, 
184 Mo. A, 225, 168 SW 367. (2) The 
provisions of Rév. St. (1905) § 5073, 
that when cross demands have exist- 
ed between persons under such eir- 
cumstances that, if one had brought 
an action against the other, a set-off 
could have been set un, and that, the 
two demands must be deemed com- 
pensated so far as they are equal to 
each other, forbids the allowance to 
one of the demand against him on 


In all cases the officer should act 


a claim of exemption, although such 
claimant may be entitled under the 
exemption statutes to hold exempt a 
sum equal to the demand against 
him. Serhant v. Haker, 73 Oh. St. 
250, 76 NE 943. 


Hil Temple v. Scott, 3 Minn. 
69. Lynn vy. Stanly Creek Cotton 


Mills, 130 N. C. 621, 41 SE 877. 

70. Pickrell v. Jerauld, 1 Ind. A, 
10, 27 NE 433, 50 AmSR 192; Milling- 
ton v, Laurer, 89 Iowa 322, 56 NW 
533, 48 AmSR 385; Cullers v. May, 81 
Tex. 110,16 Sw. 813. 

[a] Where creditors attach and 
sell community property for a Gebt 
of the husband and the debtor’s wife 
obtains judgment against them there- 
for, the creditors must offset their 
judgment against the judgment ob- 
tained by the wife even after the 
assignment of the wife’s judgment 
to another and even after the wife's 
death, for the wife’s judgment be- 
ing for the value of exernpt property 
is also exempt. Cullers y. May, 81 
Tex. 110, 16 SW 813. 

[b] Application of rule—In a 
Suit by a married woman on a note 
payable to her husband, which had 
been assigned to her, where de- 
fendant has pleaded as set-off a judg- 
ment recovered against the husband 
before the note was assigned, it is 
not error to admit the husband as 
a party plaintiff to enable him to 
plead that, at the time the note was 
assigned, it was within his statu- 
tory exemption as a head of a family, 
since, although he had parted with 
the note by the assignment, ke had 
a substantial interest with his wife 
in having it protected by the exemp- 
tion. Pickrell v. Jerauld, 1 Ind. A. 
10, 27 NE 433, 50 AmSR. 192. 

71. Ehrhart v. Esbenshade, 23 Pa. 
Dist. 500. i 
sae Reed vy. Hollibaugh, 3 Pa. Co. 


73. McTague vy. Rehill, 2. Montg. 
Cor; (Pa. 8d. 
74 Kinard v. Moore, 34 S. Gc. L. 


Kinard v. Moore, 34 S. G. L. 

TEE: Contra McLean y. Gillis, 2 Man. 
76. Buchi v. Pund, 24 Pa, Co. 335; 

Sener v. Scherff, 10 Pa. Co. 529. 

77. Cox vy. Bearden, 84 Ga. 304, 
10 SE 627, 20 AmSR 359. 

78. Town v. Elmore, 38 Mich. 305; 
Elliott v. Whitmore, 5 Mich. 532; 
State v. Barada, 57 Mo. 562; Hamil- 
ton v. Fleming, 26 Nebr. 240, 41 NW 
1002; Wilkinson vy. Wait, 44 Vt. 508, 
8 AmR 391. 
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fairly and in good faith and not use the exemption 
law as a trap to catch those debtors who are hon- 
estly and in good faith seeking to avail themselves 
of its benefits.7? His powers are ministerial, not 
judicial.° He may disregard a claim of exemp- 
tion which the statute does not authorize,* but he 
has no power to pass on the sufficiency thereof.*? | 
[§ 230] 2. Notice to Debtor. It is ordinarily 
the duty of an officer having a writ or process in his 
hands to notify the debtor of his right of exemp- 
tion,®? although in some states, the officer 1s not 
required to give the debtor notice,** but may take 
and sell the debtor’s property under execution, if 
not informed by the debtor of the exemption.** 
The rule requiring the officer to give notice exists 
to give defendant an opportunity to claim_his 
exemption 8* and to surrender other property not 
selected or exempt for satisfaction of the judg- 
ment.§? <A statute requiring the officer to give no- 
tice to the debtor has been held to be manda- 
tory,’8 and not complied with by a notice by the 
ereditor to the debtor.8® Notice to the debtor may 
be excused by the fact that the debtor has in ad- 
vance of the levy notified the officer that he claims 
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exemption for all of his property,°® or by the fact 
that he has filed a schedule and claim of exemp- 
tion,?! or by the fact that the debtor cannot be 
found after diligent search,? or by the fact that 
the debtor is not in the county.®? But if the officer 
knows of the residence of defendant in an adjoin- 
ing county and can reach him by the exercise of 
reasonable diligence, it is then his duty to apprise 
him of his rights of exemption.°* An ambiguously 
worded notice by mail from which the debtor may 
infer that personal demand will be made of him 
at some time in the future is not in good faith and 
is insufficient.°® Failure to notify the debtor of his 
exemption rights, while it may impose personal lia- 
bility upon the levying officer,°® will not, in some 
jurisdictions, invalidate the levy or sale of real 
estate.” \ 

[§ 231] 38. Inventory, Appraisement, and Set- 
ting Apart. Under the statutes in some states, it is 
the duty of the officer to cause an inventory and 
appraisement to be made, and to allow the debtor 
to select the amount exempted,®® and if the debtor 
is absent, the officer must make the selection and 
set it apart.°® Under other statutes the officer must 


Cross references; 

Indeninity on allowing claim of ex- 
emption see Sheriffs and Constables 
[385 Cyc 1760]. 

Levy on exempt property, as con- 
stituting breach of official bond 
see Sheriffs and Constables [35 
Cye 1919]. i 

Liability of officer for: 

Failure to levy see Sheriffs and 
Constables [35 Cyc 1634]. 
Levy on exempt property see Sher- 
iffs and Constables [35 Cyc 1647]. 
Release of exempt property see 
Sheriffs and Constables [35 Cyc 
1674]. 
Sale of exempt property see Sher- 
iffs and Constables [35 Cyc 1687]. 
Right of officer to require indemnity 


see Sheriffs and Constables [35 
Cye 1758]. 
79. WHerschbach v. Cassout, 197 


Ill. A. 188; Schumann v. Pilcher, 36 
Tll. A. 43; Langston v. Murphy, 31 Ill. 
A. 188; Pensoneau v. Masserang, 8 
Til. A. 298; Eisenhauer v. Dill, 6 Ind. 
A. 188, 33 NE 220; State v. Kane, 42 
Mo. A, 258. 

[a] For example (1) he should 
eall the debtor’s attention to omis- 
sions, and otherwise protect him in 
his rights. Miller v. Rolen, 39 Ill. 
A. 350; Cooper v. Payne, 36 Ill. A. 
155; Langston v. Murphy, 31 Ill. A. 
186. (2) He should give the debtor 
the benefit of his advice, when need- 
ed. State v. Kane, 42 Mo. A. 253. 
But see Parsons v. Evans, 44 Okl. 
761,°145 P 1122, LRAI915D 381 (the 
officer is under no obligation to ad- 
vise the debtor as to his rights). 
(8) Where the execution debtor 
writes his name in the body of the 
affidavit attached to the schedule, 
the constable cannot presume that 
the name was written by the same 
person who wrote the schedule and 
affidavit, but he should inquire 
whether the name was written by 
the debtor, especially where the 
handwriting is dissimilar from that 
of the schedule and affidavit. Schu- 
mann vy. Pilcher, 36 Ill. A. 48. (4) 
Where the sheriff and creditor at the 
time the schedule and claim were 
filed gave strong assurance that the 
claim would be granted and that 
there would be no trouble about its 
amount, they are not in a position 
to urge technical objections to defeat 
the debtor’s right. Hisenhauer vy. 
Dill, 6 Ind. A. 188, 33 NE 220. 

80. Straughn vy. Richards, 121 Ala. 
611, 25 S 700; Kennedy v. Smith, 99 
Ala. 88, 11 S 665; Field v. Hart, 22 
Ont. A. 449. 


[a] Ilustrations.—(1) Where an 
officer holds property under an execu- 
tion he cannot ignore a claim made 
to ‘him merely because it fails to 
show that the debt was contracted 
during the existence of the law cre- 
ating exemptions, that question be- 
ing a judicial one. Straughn v. Rich- 
ards; 121 Ala. F6L1 26 Sl700.,"" (2) 
Where in an interpleader issue the 
claimant alleges that the sz20o0ds 
seized include the statutory exemp- 
tions, that is a question for trial in 
the issue and is not to be left to the 
sheriff to deal with. Field v. Hart, 
22 Ont. A. 449. (3) Under a statute 
providing that when an execution 
debtor claims property which has 
been levied on to be exempt. he may 
give bond and receive the property, 
and further that, if the debtor fails 
to do so, the execution creditor may 
then give bond and receive the prop- 
erty, but that, if neither give bond, 
the officer is bond to return the prop- 
erty to the claimant without bond, 
the officer must return the property 


to the claimant irrespective of 
whether the property is exempt in 
fact, where neither the debtor nor 


the creditor gives bond. Williams v, 
Ragan, 153 Ala. 397, 45 S 185. 

81. Kennedy v. Smith, 99 Ala. 83, 
11 S 665. 

“The only case in which the sher- 
iff can disregard a claim of exemp- 
tion, however informal or irregular, 
interposed by a defendant in execu- 
tion within the time prescribed by 
the statute, is where the execution 
is issued upon a judgment based upon 
tort, or other demand against which 
the statute does not authorize a 
claim of exemption to be interposed. 
It has been held by this court that, 
where it appears upon the face of 
the papers that the case is one not 
governed by the exemption laws, it 
is the duty of the sheriff to disregard 
the claim of exemption, and to pro- 
ceed with the sale of the property.” 
Kennedy v. Smith, supra. 

82. Straughn v. Richards, 121 Ala, 
611, 25 S 700; Kennedy v. Smith, 99 
Ala. 88, 11 S 665; Field v. Hart, 22 
Ont. A. 449. 

83. McCluskey v. McNeely, 8 Ill. 
578; Cook v. Scott, 6 Ill. 333; Gulf- 
.port Bank v. O’Neal, 86 Miss. 45, 38 
S 680; State v. Barnett, 96 Mo. 133, 
8 SW 767; Paddock vy. Lance, 94 Mo. 
283, 6 SW 241; State v. Barada, 57 
Mo. 562; State v. Romer, 44 Mo. 99; 
Nephier v. Rowland, 195 Mo. A. 386, 
191 SW 1083; Finke v. Craig, 57 Mo. 
A. 393; Hombs v. Corbin, 20 Mo. A. 


497; State v. Carroll, 9 Mo. A. 275; 
Pyett v. Rhea, 6 Heisk. (Tenn.) 136. 

{a] Before summoning the gar- 
nishee (1) the officer should notify 
the debtor of his exemption rights. 
State v. Sondag, 15 Mo. A. 312. (2) 
If no judgment is rendered against 
the garnishee no damage results 
from the failure of the officer to no- 
tify the debtor, and if no malice or 
oppression in office is shown, the 
officer is not liable. State v. Car- 
roll, 9 Mo. A. 275. 

84. State v. Boulden, 57 Md. 314. 

[a] Where defendant’s land was 
advertised for sale under an execu- 
tion against him, he cannot conten@ 
that he was not afforded an oppor- 
tunity of claiming his exemption. 
Lahr: ‘v.. Ulmer;* 27° ind, “A. > 2107/6 


NE 1009. ’ 
85. Twinam v Swart, 4 Lans. (N. 

Y.) 263: 

Hee Johnson v, Dellas, 199 Ill. A. 


- 87. Cook v. Scott, 6 Ill. 333; God. | 
man v. Smith, 17 Ind. 152. 

68. State v. Freeman, 173 Mo. A. 
294, 158 SW 726; Irondale Bank vy. 
Terrill, 185 Mo. A. 472, 116 SW 481. 

89. Irondale Bank y. Terrill, 135 
Mo. A 472, 116 SW 481. 
nie Brown v. Hoffmeister, 71 “Mo. 
okt Johnson v. Dellas, 199 Ill, A. 

92. Dickinson v. Comstock, (Tex. 
Civ. A.) 199 SW 863. 

93. Foote v. Peo., 12 Ill. A. 94. 

94, Finke v. Craig, 57 Mo. A. 393. 
fee Boggess v. Pennell, 46 Ill. A. 

96. See Sheriffs and Constables 
[35 Cye 1648]. 

97. Dougherty v. Gangloff, 239 
Mo. 649, 144 SW 434; Hudson vy. 
Wright, 204 Mo. 412, 103 SW 8. 

98. Parker v. Canfield, 116 Mich. 
94, 74 NW 296; Hutchinson y. Whit- 
more, 90 Mich, 255, 51 NW 451, 30 
AmSR 431; Stilson v. Gibbs, 40 Mich. 
42, 46 Mich. 215, 9 NW 254, 53 Mich. 
282, 18 NW 815; Town v. Elmore, 38 
Mich. 305; Ostrander v. Packer, 35 
Mich. 4380; Wyckoff v. Wyllis, 8 Mich, 
48; Elliott v. Whitmore, 5 Mich. 532. 

Appraisement generally see infra 
§ 259 et seq. : 

Schedule or inventory generally 
see infra § 248 et seq. 

99. Parker v. Canfield, 116 Mich. 
94, 74 NW 296; Hutchinson v. Whit- 


Mich. 42, 46 Mich. 215, 9 NW 254, 
53 Mich. 280, 18 NW 815; Town vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, rage and note number, 
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§§ 231-233] 


require the debtor to make his selection,! and at the 
time of the levy.? A statute requiring the officer 
to make an inventory and appraisal of the debtor’s 
property and to give to the debtor the inventory 
from which he is to make his selection does not 
require that the officer should also give the debtor 
the appraisal of the property, which he has made.’ 
Under such statutes the officer is entitled to a rea- 
sonable time within which to make and serve his 
inventory. 

[§ 232] D. Persons Who May Assert Claim.® 
An exemption being a personal privilege, it can as 
a general rule be pleaded or taken advantage of 
only by the execution or attachment debtor,® or by 
someone acting in his behalf,’ such as his wife or a 
member of his family,’ the test being whether the 
claim, made either by the debtor or someone for 
him, is being made for the benefit of the debtor or 
his family, or whether it is being made for the 
benefit of someone else not entitled to the benefit 
of the exemption statute.° So where the judgment 
debtor, after giving notice of his intention to claim 
an exemption in property levied on, dies before he 
ean establish his claim, the widow may assert the 
élaim.1° A debtor’s agent may claim his exemp- 


. ¢ 
Elmore, 38 Mich. 305; Ostrander v. 
Packer, 35 Mich. 430; Wyckoff v. 


EXEMPTIONS 


In bankruptcy see Bankruptcy § 627. 
Necessity to impose liability on levy- 


LamOrdal-atot 


tions for him under an express authority, or un- 
der an authority implied “from his being left in 
charge of the property during the debtor’s tem- 
porary abseuce.}? 

Claimant’s status. Claimant’s status is fixed 
at the time of the levy of the execution and not at 
the time he makes his claim.1? 

[§ 233] E. Claim14—1. Necessity—a. In Gen- 
eral, Under statutes which expressly require a 
claim and selection by the debtor to be made, or 
which by implication require a selection by the 
debtor as where they exempt property not exceed- 
ing a certain sum in value or a certain number of 
articles or animals of a particular kind, it is the 
almost universal rule that the debtor in order to 
have the benefit of the exemption must claim his 
right,1®> although there is some authority to the 
effect that the failure of the debtor to claim his 
exemption of specific property as permitted by the 
statute at the time of levy doves not preclude him - 
from claiming as exempt the proceeds of the sale 
of the items of property which he subsequently 
selects.1° If, however, the debtor has no property 
except what is exempt by law, it becomes, thereby, 
specifically exempt, and it is unnecessary to make 


82 AmD 79; Tullis v. Orthwein, 5 
Minn, 377. 


Wylilis, 8 Mich. 48; Elliott v. Whit- 
more, 5 Mich. 532. 

Selection generally see infra § 271 
et seq. 

ce Pyett v. Rhea, 6 Heisk. (Tenn.) 


32 Pyett v. Rhea, 6 Heisk. (Tenn.) 


3. Jones v. Peek, 101 Mich, 389, 
59 NW 659. 

4 Tullis v. Orthwein, 5 Minn. 377. 

5. Persons entitled to exemptions 
see supra §§ 16-62. 


6. U. S.—Feilbach v. Russell, 233 
Fed. 412, 147 CCA 348. 
Ark.—St. Louis Southwestern R. 


Co. v. Vanderberg, 91 Ark. 252, 120 
SW 993. 

Tll.—Burns v. Turner, 193 Ill. A. 
MZ S1 7 TY Leith Cyeq: 

Iowa.—Moore vy. Chicago, etc, R. 
Co., 43° Iowa 385. 

Ky.—Belknap y. Carpenter, 8 Kyl 
358. 

Md.—Miles v. State, 73 Md. 398, 21 
JAS 51. 

Mo.—Howland v. Chicago, etc., R. 
Co., 184 Mo. 474, 36 SW 29. 

N. Y.—Smith v. Hill, 22 Barb. 656; 
Earl v. Camp, 16 Wend. 562; Mickles 
v. Tousley, 1 Cow. 114. 

N. C.—Johnson vy. Cross, 66 N. C. 
167. 

Pa.—Eberhart’s App., 39 Pa. 509, 
80 AmD 536; Larkin v. McAnnally, 5 
Phila. 17. 

R. I.—Sherrible v.. Chaffee, 17 R. 
I. 195, 21 A 103, 33 AmSR 863. 

Man.—Young v. Short, 3 Man. 302. 

Persons entitled to exemption see 
supra §§ 16-62. 

Right of garnishee see Garnish- 
ment [20 Cyc 1079]. 

7. See cases infra notes 8-10. 

8 Meitzler’s App., 73 Pa. 368; Mc- 
Carthy’s App., 68 Pa. 217; Wilson v. 
McElroy, 32 Pa. 82; Waugh v. Bur- 
ket, 3 Grant (Pa.) 319. ' 

9. Guntley v. Staed, 77 Mo. A. 155, 
164 [cit eat v. Wagner, 125 Mo. 
450, 28 SW 762]. 

10. Thompson y. Ogle, 55 Ark. 101, 
17 SW 593. 4 

11. Wilson v. McElroy, 32 Pa. 82. 

12. Wilson v. McElroy, 32 Pa. 82; 
Waugh v. Burket, 3 Grant _(Pa.) 319. 

13. Nephler v. Rowland, 195 Mo. 
A. 386, 191 SW 1033. 

14. Cross references: 
passe for eh aw ee 

lay see supra § ; 
In eraicuients for benefit of cred- 

itors see Assignments for Bene- 

fit of Creditors § 519. 


to claim or de- 


ing officer see Sheriffs and Con- 

stables [35 Cyc 1649]. 

Waiver by failure to make claim 

see Supra § 204. 

15. U. S—In re Baughman, 183 
Fed. 668; In re Blanchard, 161 Fed. 
793, 20 AmBankr 417, 161 Fed. 797, 
20 AmBankr 422, i 

Ala.—Mitchell v. Corbin, 91 Ala. 
599, 8 S 810; Patillo v. Taylor, 83 
Ala. 230, 3 S 558; Alley v. Daniel, 
75 Ala. 403; Bell v. Davis, 42 Ala. 
460; Gamble v. Reynolds, 42 Ala. 
236; Ross v. Hannah, 18 Ala, 125; 
Gresham vy. Walker, 10 Ala. 370. 

Ark.—Scanlan v. Guilding, 63 Ark. 
540, 39 SW 713; Surratt v. Young, 55 
Ark. 447, 18 SW 539; Settles v. Bond, 
49 Ark. 114, 4 SW 286. 

Cal.—Stanton v. French, 83 Cal. 
194, 23 P 355, 25 AmSR 174; Gavitt v. 
Doub, 23 Cal. 78; Borland v. O’Neal, 


22 Cal. 504. 

Colo.—Schwartz v. Birnbaum, 21 
Colo. 21, 39 P 416; Harrington. v. 
Smith, 14 Colo. 3876, 23 P 331, 20 


AmSR 272; Behymer v. Cook, 5 Colo. 
395; Eisenberg v. Burchinell, 10 Colo. 
A. 457, 52 P 220; Autrey v. Wright, 4 
Colo. A. 179, 35 P 186; Madera. v. 
Holdrege, 4 Colo. A. 126, 35 P 52. 


Ill. Figueira v. Pyatt, 88 Ill. .402;. 


Amend vy. Smith, 87 Ill. 198;.Lindley 
v. Miller, 67 Ill. 244; Cook »v., Scott, 
6 Ill. 333; Burns v. Turner, 1938111. 
A. 172; Johnson y. Larcade;, 110 (Ill. 


A. 611; Menzie v. Kelly, 8 Ill. A. 259.) 


Ind.—Boesker v. Pickett, 81 Ind. 
554; Over v. Shannon, 75 Ind. 352; 
Terrell v. State, 
van v. Winslow, 22 Ind. 153; Gra- 
ham v. Crockett, 18 Ind, 119; State 
v. Melogue, 9 Ind. 196. / 

Iowa.—Angell v. Johnson, 51 Iowa 
625, 2 NW 435, 33 AmR 152. 

Kan.—Williamson v. Kansas, 
Coal Co., 6 Kan. A. 448, 50 P 106. 

Ky.—Bank of Commerce v. Payne, 
86 Ky. 446, 8 SW 856, 10 Kyl 43; 
McGee v. Anderson, 1 B. Mon. 187, 
36 AmD 570. F 

Me.—Smith v. Chadwick, 51 Me. 

398, 


515. 
Md. 


ete, 


Md.—Miles v. State, 73 Md. 
21 A 51; State v. Boulden, 57 
14. 
F Mass.—Savage v. Davis, 134 Mass. 
401; Clapp v. Thomas, 5 Allen 158. 
Mich.—McCausey v. Hoek, 159 
Mich. 570, 124 NW_ 570, 18 AnnCas 
945: Williams v. Brown, 137 Mich. 
569, 100 NW 786; Gass _ V. Van Wag- 
ner, 63 Mich. 610, 30 NW 198. 
Minn.—Lynd v. Picket, 7 Minn. 184, 


66 Ind. 570; Sulli- pe 


Mo.—Finley v. Barker, 110 Mo. 408, 
20 SW 177; Davis v. Williamson, 68 
Mo. A. 3807; Stewart v. Stewart, 65 
Mo. A. 663; Alt v. Lafayette Bank, 9 
Mo. A, 91. 

N. Y.—Wilcox v. Howe, 59 Hun 
268, 12 NYS 783, 20 NYCivProc 214; 
Twinam v. Swart, 4 Lans. 263; Sea- 
man v. Luce, 23 Barb. 240; Moss v. 
a hae a 60 “Misc. 62, 111° NYS 
‘ erie v. Edwards, 32 N. 

Oh.—Butt v. Green, 29 Oh. St. 667; 
Slanker v. Beardsley, 9 Oh. St. 589; 
Frost v. Shaw, 3 Oh. St. 270. 

Okl.—Sale v. Shipp, 58 Okl. 598, 
160 P 502; Parsons v. Evans, 44 Ok. 
751, 145 P 1122, LRA1915D 381. . 

Pa.—Keéller v. Bricker, 64 Pa. 879; 
Bair v. Steinman, 52 Pa. 423; Strouse 
v. Becker, 38 Pa. 190, 80 AmD 474,- 
44 Pa, 206; Gilleland vy. Rhoads, 34 
Pa. 187; Dodson’s App., 25 Pa. 232; 
Line’s App., 2. Grant 197; Winchester 
v. Costello, 2 Pars. Eq. Cas. 279; 
Wolf v. Wolf, 3 LancLRevy 81. 

S.. C.—Oliver v. White, 18 S. GC. 
235; Pender v. Lancaster, 14 S. CG. 
25, 37 AmR 720. 

S. D.—Pirie v. Harkness, 3 S. D. 
178,.52 NW 581; Longley v. Daly, 1 
S. D..257, 46 NW 247. 

_Watsh.—dZelinsky v. Price, 8 Wash. 
256, 36 P 28. 

_W. Va.—Taylor v. Belville, 70 W. 
Wax.484, 74 SE 517. 

Lg» Wis.—Zielke v. Morgan, 50 Wis. 
.560,.7 NW 651. 
,,,Can.—Boucher v. Veronneau, 3 Rey 
.deJur 467. 

B. C.—Pilling v. Stewart, 4 B. CG, 
94... See Yorkshire Guarantee, etce., 
Corp. v. Cooper, 10 B. C. 65 (where 
claim was held to have been made). 

“There is no halo around personal 
property exemptions. They are sim- 
ply exemptions, and are not handed 
out on a silver waiter. There is a 
burden resting on one claiming an 
exemption. He must claim it.” In re 
Blanchard, 161 Fed. 793, 796, 20 Am 
Bankr 417, 161 Fed..797, 20 AmBankr 
422. 

[a] Stock in trade.—Under the 
statute exempting two hundred dol- 
lars’ worth of ‘stock in trade,’ the 
exemption must be claimed and the 
articles selected by the debtor, where 
his stock is in excess of this amount, 
or it is waived. Zielke vy. Morgan, 
50 Wis. 560, 7 NW 651, 

16, Anderson y. Dever, 109 Miss. 
235, 68 S 166. 


dee 25 OFS} 
claim? A claim of exemption under one execution 
may not and usually does not dispense with the 
necessity of the claim under other different execu- 
tions where the different executions were issued on 
different judgments;'® it is even held that a claim 
under the original execution will not suffice to pro- 
tect the debtor upon the levy of an alias,’® but this 
rule is by no means universal.?° Where other 
property is levied upon under the other execution, a 
claim of exemption made after the levy of the first 
execution upon certain property is not sufficient.”? 
In garnishment, when the garnishee in his answer 
admits an indebtedness for services rendered by 
defendant under a continuing contract, and a claim 
of exemption is made by defendant, and, on appeal, 
an oral examination being required, he admits a 
further indebtedness, which has accrued under-the 
contract since his first answer was filed, this in- 
debtedness is not included in the claim of exemp- 
tions already filed, and is liable to plaintiff’s de- 
mand unless a new claim is interposed.” 

A mortgagor must claim such exemption in order 
to secure it in the surplus proceeds of the sale of 
the mortgaged property on foreclosure.”® 

[§ 234] b. Specific Exemptions. By the weight 
of authority when the statute exempts specific 
articles absolutely, without expressly or impliedly 
requiring any selection ‘by the debtor, the debtor 


17. U. S.—In re Ziff, 225 Fed. 323. 
Colo.—Harrington v. Smith, 14 
Colo. 376, 23 P 331, 20 AmSR 272. 
{ll.— Cole v. Green, 21 Ill. 104. 
Ind.— Wallace v. Lawyer, 54 Ind. 
501, 23 AmR 661. Contra Moss vy. 
Jenkins, 146 Ind. 589, 45 NE 789 (so 


20 AmSR 272. 
[ce] 


property to 
lars, ‘“‘to be 


EXEMPTIONS 


and selling the property. Harrington 
v. Smith, 14 Colo, 376, 379, 23 P 331, 


\ 


does not waive or lose his right to claim the articles 
as exempt by failure to assert the claim at the time 
of a levy.24 Some statutes qualify the rule by pro- 
viding that the debtor need not make a claim in the 
first instance, and does not waive his rights by fail- 
ing to object to a levy unless he fails or refuses 
to make designation or selection of property which 
he claims as exempt when required to do so by 
the officer.25 Other statutes, exempting specific 
articles absolutely, require in express terms, that 
a claim be made,?° the claim, in such case, serving 
not as an identification of the exempt articles, but 
as the exercise of an option.27 Where the exempt 
character of an article made specifically exempt by 
statute depends upon the nature of its use by the 
debtor, the debtor must at least inform the officer 
of the nature of the use; a fact known only to the 
debtor, before he is entitled to an exemption there- 
in.28 Where the person holding or directing the 
service of the writ knows at the time of the serv- 
ice that the property levied upon is exempt,”® or 
where the debtor has specific property only to the 
amount of exemption allowed by law, there is ad- 
ditional ground for holding that the debtor is not 
required to make a claim.*° A statute requiring an 


| officer to levy an execution on any personal prop- 


erty in the possession of, or that he has reason to 
believe belongs to, defendant, unless he has re- 


Diag wee v. Smith, 10 SW 131, 10 KyL 


Mich.—Vanderhorst yv. Bacon, 38 
Property generally of a cer-| Mich. 669, 31 AmR 328; Hlliott v. 
tain value.—Where a statute exempts | Whitmore, 5 Mich. 532, 
he value of sixty dol- Minn.—Murphy v. | Sherman, 25 
elected by the debtor,’ | Minn. 196; Lynd v. Picket, 7 Minn. 


far as concerns a general execution 
at law). 

Ky—Stirman v. Smith, 10 SW 131, 
10 KyL 665. 

Minn.—Thompson vy. Peterson, 122 
Minn, 228, 142 NW 307; Howard v. 
‘Rugland, 35 Minn. 388, 29 NW 63; 
Murphy v. Sherman, 25 Minn. 196; 
Lynd v. Picket, 7 Minn. 184, 82 AmD 


19. 

N. Y.—Grieb v. Northrup, 66 App. 
Div. 86, 72 NYS 481. 

Or.—Crites v. Bede, 86 Or. 460, 168 

Tenn.—State v. Haggard, 1 
Humphry. 390. 

[al Where all the property which 
a debtor has, of a kind which is ex- 
empted, with a limit as to quantity 
or amount and not with a limit as 
to value, does not exceed the quan- 
tity or amount which the statute 
exempts, there is no occasion for the 
debtor to claim the same as exempt. 


In such case the statute operates to |. 


claim it for him. Howard v: Rug- 
land, 35 Minn. 388, 29 NW 63. ¢&= | 

[b] Animals of a certain value. 
In Colorado the statute exempts 
“from levy and sale upon any execu- 
tion or writ of attachment. .. work- 
ing animals to the value of $200, one 
cow and calf’ and “tools and imple- 
ments or stock in trade... not ex- 
ceeding $200 in value,” and imposes 
a, penalty upon any officer or other 
; Person who shall take or seize any 
articles exempted, etc. There is no 
language in the, statute making it 
“incumbent upon the debtor to select 
“or point out property claimed as 
exempt. Under this statute, where a 
debtor has only two working horses, 
-not worth more than two hundred 
dollars, a°cow and a calf, and cer- 
tain implements not worth two hun- 
“dred dollars, an officer has no right 
_to' levy on them and sell them; the 
“debtor is not bound as against a levy 
to assert a claim of exemption, and 
‘he does not waive his right of ex- 
-emption by failing so to do, so as to 
~ prevent him from maintaining an ac- 
tion against the officer for seizing 


\\\[a] For example, 
|facias is levied on the real estate of 
the debtor and he claims his exemp- 
‘tion and it is allowed, and the land is 


a judgment debtor, who had no more 
than that amount of property, need 
not prove a formal or express selec- 
tion of that property in order to pro- 
tect it from levy and sale on execu- 
tion, but in such a ease it is “placed 
beyond the reach of the law, unless 
by the voluntary affirmative act of 
ae owners.” Cole v. Green, 21 Ill. 

4. 

[d] Where earnings are garnished 
in an amount less than the amount 
exenipted by statute, the matter of 
selection is not involved. Crites v. 
Bede, 86 Or. 460, 168 P 941. 

18. Krauter’s App., 150 Pa. 47, 24 
A 603; Strouse v. Becker, 38 Pa. 190, 
80 AmD 474; Dobson’s App., 25 Pa. 


232; Bechtel’s App., 2 Grant (Pa.) 
375; Wisser v. Wisser, 8 Pa. Dist. 
673, 15 Montg. Co. 125. 

19. Finley v. Sly, 44 Ind. 266; 
Parker vy. Independence Produce Co., 
9° Ind. T: 561, 53 SW 335. 


Necessity of supersedeas . after 
alias execution see supra § 222. 

20. McAfoose’s App., 32 Pa. 276. 
where a fieri 


appraised and sold under a venditioni 
éxponas, and where after the sale is 


rset aside an alias is levied on the 


same land and it is subsequently sold 
by the sheriff, the debtor is entitled 
to his exemptions out of .the pro- 
ceeds of the sale, for the,alias in 
such a case, although irregular, is 
not an independent writ; it is in sub- 
stance a continuance of the first, writ. 
McAfoose’s App., 32 Pa. 276. 

21. Camp vy. Ganley, 6 Ill, A. 499. 

22; Craft v. Louisville, ete, R. 
Go., 3:93 Ala. 22, 9 S 328. 

23. Gibbons v. Gaffney, 154 Pa. 48, 
26 A 24; Roundy v. Converse, 71 Wis. 
524, 37 NW 811, 5 AmSR 240. 

Be Ark.—Healy v. Conner, 40 Ark. 
ee eae greener v. Pua, 23 Hawaii 


Hicks, 135 Ky. 
135 AmSR' 446; 


Ky.—Winstead Vv. 
154, 121 SW 1018, 


184, 82 AmD 79. 

Mo.—Parketon vy. Pugsley, 142 Mo. 
A. 537, 121 SW 789. 

Oh.—Frost v. Shaw, 3 Oh. St. 270. 

Or.—California Trozan Powder Co. 
vy. Wadhams, 85 Or. 307, 166 P 759. 

Wis.—Gilman v. Williams, 7 Wis. 
329, 76 AmD 219. 

25. Ellsworth v. Savre, 67 Iowa 
449, 25 NW 699 (changing the rule 
as it was laid: down in Angell v. 
Johnson, 51 Iowa 625, 2 NW 435, 33 
AmR 152, and which was contra to 
rule generally held). 

26. Gilewicz v. Goldberg, 69 App. 
Div. 438, 74 NYS 984. 

27. Gilewicz v. Goldberg, 69 App. 
Div. 438, 74 NYS 984. 

I 28. Henson vy. Edwards, 32 N. C. 


oe 

{a] Military arms.—Where a stat- 
ute exempts a gun used for muster- 
ing purposes. it is the duty of de- 
fendant to inform the officer before 
sale on execution that the gun is 
kept for the purpose of mustering 
and is therefore exempt. Henson vy. 
Edwards, 32 N. C. 43. 

29. Woods v. .Keyes, 14 Allen 
(Mass.) 236, 92 AmD 1765; Lynd v. 
Picket, 7 Minn. 184,482 AmD 79; Frost 
v. Mott, 34 N. Y. 253. 

[a] Distinguishable character. — 
(1) If tools, implements, and fixtures 
which are exempt from execution are 
attached, and are plainly distinguish- 
able as articles which are exempt 
from execution, the owner may main- 


tain an action against the attaching ~ 


officer, without first demanding or 
pointing them out to him. Woods v. 
Keyes, 14 Allen (Mass.) 236, 92 AmD 
765, (2) If such articles have been 
so intermingled with plaintiff’s other 
property that the- officer could not 
distinguish them, it is then incum- 
bent upon the debtor to point them 
out and claim them as_ exempt. 
Canp v. Thomas, 5 Allen (Mass.) 
30. Harrington vy. Smith, 14 
titegth, ih AP Es Salo 
yhman, an; 289; 
Sherman, 25 Minn, 196. ” Murky 


For later cases, developments and changes in the law see cumulative Annotations, same title, rage and note n 
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-§§ 234-235] 


ceived notice in writing from some other person 
that the property belongs to him, applies only to 
persons other than the execution defendant, and 
does not require him to notify the sheriff that prop. 
erty levied upon belongs to him, and that he claims 
it as exempt, before he can! maintain an action to 
recover the property as being exempt.®! 
é In General.’ 
utes sometimes expressly provide that a claim for 
exemption when necessary *? must be made within 
a specified time after levy or notice of execution,®* 
or within a reasonable time thereafter,?4 or at any 
time before sale,?> and such provisions must be 
omplie In the absence of express pro- 
vision it has been variously held that claim must 
be made at the time of the levy if the debtor is 
present,°* that it must be made within a reasonable 


[§ 235] 2. Time—a. 


complied with.*® 


31. Parsons y. Thomas, 
319, 17 NW _ 526; 
40 Iowa 457. 

r ea. Necessity of claim see supra 

83. See statutory provisions; and 
Weskalnies v. Hesterman, 288 Ill. 
199, 123 NE 314; Alden v. Yeoman, 29 
Til. A. 53; Furrow v. Zollars, 8 S. D. 
522, 67 NW 612. 

84. See statutory provisions; and 
MacVeagh v. Bailey, 29 Ill. A. 606; 
Griffin v. Maxwell, 23 Ill. A. 405; 
Johnston v. Willey, 21 Ill. A. 354; 
Blair v. Parker, 4 Ill. A. 409; Chil- 
ders v. Brown, 81 Or. 1, 158 P 166, 
AnnCas1918D 170. 

[a] Statute construed.—A statute 
exempting certain property “if se- 
lected and reserved by the judgment 
debtor or his agent at the time of 
the levy, or as soon thereafter before 
sale thereof as the same shall be 
known to him” does not render it 
essential that the claim for exemp- 
tion shall be made at the exact 
time of the levy, even though the 
debtor is present but he is allowed 
to assert his right within a reason- 
able time after the levy becomes 
known to him whether he was pres- 
ent or absent at the time of the seiz- 
ure. Childers v. Brown, 81 Or. 1, 
5, 158 P 166, AnnCas1918D 170. 

35. Boylston v. Rankin, i14 Ala. 
408, 21 S$ 995,62 AmSR 111; Daniels 
v. Hamilton, 52 Ala. 105; Bray v. 
Laird, 44 Ala. 295; Ross v. Hannah, 
18 Ala. 125; Jordan _v. Autrey, 10 
Ala. 276; Wilson v. Lowry, 5 Ariz. 
335, 52 P 777; Close v. Sinclair, 38 
Oh. St. 530; Butt v. Green, 29 Oh. 
St. 667; Long v. Hoban, 7 Oh. Dec. 
(Reprint) 688, 4 CincLBul 986; 
Hoover v. Haslage, 7 OhS&CP 98, 5 
OhNP 90. 

[a] Waiver by _ conduct. before 
sale—After an Officer had levied 
upon a horse belonging to the execu- 
tion debtor, and he had demanded 
“the exemptions allowed by law, 
they then mutually agreed upon a 
proper time and place for the debtor 
to select and the officer to cause to 
be appraised the property of the 


62 Iowa 
McCoy v. Cornell, 


time and place agreed upon. The 
failure waived his 


Butt v. Green, } 

36. one MG Smith, 34 
955; Alden v. Yeoman, ; J 
Furrow v. Zollars, 8 S. D. 522, 67 NW 


612. 

37. Moffitt v. Adams, 60 Iowa 44, 
14 NW 88; Angell v. Johnson, 51 
Towa 625, 2 NW 435, 33 AmD 152: 
Richards v. Haines, 30 lowa 574; 
Frost v. Shaw, 3 Oh. St. 270. 

38. Cal—Stanton v. French, 83 
@all 194, 23 -P 355, 95 AmSR 174; 
Gavitt v. Doub, 23 Cal. 78; Borland 
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The stat- 


then.*® 


v. O’Neal, 22 Cal, 504. 
+ pao aaaie v. Davis, 134 Mass. 

Minn.—Lynd v. Picket, 7 Minn. 184, 
82 AmD 79. 

N., Y.—Brooks v. Hathaway, 8 Hun 
290; Twinam v. Swart, 4 Lans. 263; 
Seaman vy. Luce, 23 Barb. 240. 
Bi Ciagn mes v. Shaw,.3. Oh. St. 
Wis.—Ladwig v. Williams, 87 Wis. 
615, 58 NW 11038; Zieike v. Morgan, 
50 Wis. 560, 7 NW 651. 

39. Rosenberger v. Hallowell, 3 
Phila. (Pa.) 330. 

[a] For example.—Where notice 
of a distress was given on April 6th, 
and the appraisement made on_ the 
8th, pursuant to the statute, and on 
the same day the sale was advertised 
for the 14th, a demand of exemption 
made on the 8th, the day the bills 
were posted, was not in time. Rosen- 
redes vy. Hallowell, 3. Phila. (Pa.) 

40. Williamson v. Krumbhaar, 132 
Pa. 455, 19 A 281; Stewart’s App., 7 
Pa. Cas. 46, 10 A 83838; Cornman’s 
App., 90 Pa. 254; Yost v. | Heffner, 
69 Pa. 68; Diehi v. Holben, 39 Pa. 
213; Rogers v. Waterman, 25 Pa. 182; 
Brant’s App., 20 Pa. 141; Hammer v. 
Freese, 19 Pa. 255; Dieffenderfer v, 
Fisher, 3 Grant (Pa.) 30; Moore v. 
McMorrow, 5 Pa. Super. 559; Martin 
v. Kohr, 19 Pa. Co. 513; McCloskey v. 
Moulder, 8 Pa. Co, 156; Kensel v. 
Kern, 4 Phila. (Pa.) 86; Rosenberger 
vy. Hallowell, 3 Phila. (Pa.) 330: 

[a] If no costs or expenses have 
been incurred, the strict rule will not 
be enforced against the debtor. Sny- 
der vy. Schmick,:166 Pa. 429, 31 A 
124; Williamson y. Krumbhaar, 132 
Pa. 455, 19 A 281; Cornman’s App., 
90 Pa. 254; Elliott v. Flanigan, 37 
Pa. 425; Weir’s Est., 10 Pa. Co. 187; 
Johnston Harvester Co. y. Fite, 4 Pa. 
Co. 415. 

41. Com. v. Boyd, 56 Pa. 402; 
Bowyer’s App., 21 Pa. 210; Fackler 
vy. Bale, 1 Pearson (Pa.) 171; Hub- 
pard v. Evarts, 12 Pa, Co. 132; John- 
ston Harvester Co. v. Fite, 4 Pa. Co. 


415; Kensel vy. Kern, 4 Phila. (Pa.) 
86; Kern v. Beam, 11 LancBar (Pa.) 
183; Keiper v. Cochenauer, 7 Lane 
Bar (Pa.) 


42. Ind.—Robinson v. Hughes, 117 
Ind. 293, 20 NE 220, 10 AmSR 45, 3 
LRA 383; State v. Read, 94 Ind. 103; 
iitatoth' wi Webster, 130 Indy: 21,144 
AmD 178; Pate v. Swann, 7 Blackf. 
500; Stout v. Price, 24 Ind. A. 360, 
55 NE 964, 56 NE 857. 

Kan.—Dennis v. Benfer, 54 Kan. 
527, 38 P 806; Frey v. Butler, 52 Kan. 
722, 35 P 782; Gardner v. King, 87 
Kan. 671, 15 P 920; Rice v. Nolan, 
33 Kan. 28, 5 P 487. 

aac Ga eraelt vy. Moreland, 11 

. Op. 247. 

Ry roncState v. Emmerson, 74 Mao. 
607: Linck v. Troll, 84 Mo. A. 49. 

Nebr.—State v. Carson, 27 Nebr. 
501, 43 NW 361, 20 AmSR 681, 9 LRA 
523; Desmond vy. State, 15 Nebr. 438, 
19 Nw 644: Crans_ v. Cunningham, 
13 Nebr. 204, 13 NW 176; Chesney 
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time,?> or promptly,?® or before the creditor has 
taken any step involving further costs,*° or before 
advertisement of sale,*' or at any time before sale,** 
or within a reasonable time before sale,*? or before 
the sale has commenced,** but as to the last there is 
contrary authority.‘ 
present at the time of the levy has been held not 
to make it necessary that he make claim exactly 
Under some statutes the householder is en- 
titled to set apart his exemptions at any time before 
it is subjected by sale or otherwise under judgment, 
decree, order, execution, or other legal process.*? 

Claim for partnership property. In states where 
a partner is allowed to sever his interest and to 
claim exemptions whenever the partnership prop- 
erty is levied upon, he is entitled to a reasonable 
time within which to do so.48 


The fact that defendant is 


12 Nebr. 626, 12 NW 


N. C.—Virginia-Carolina Chemical 
Co. v. Sloan, 136 N. C. 122,°48 SE 
577; Pate, v..,.Harper,: 94. .N. .Ce 23} 
Shepherd y. Murrill, 90 N.C. 208; 
Hathaway v. Floyd, 33 N. C. 496. 

Tenn.—Pyett v. Rhea, 6 Heisk. 136. 

43. Shell v. Svenson, 93 Wash. 40, 
159 P 1076; U. S. Fidelity, ete., Co. v. 
Hollenshead, 51 Wash. 326, 98 P 749; 
Messenger y. Murphy, 33 Wash. 353, 
74 P 480; State v. Gardner, 32 Wash. 
550, 73 P 690, 98 AmSR 858. +: 

44. State v. Boulden, 57 Md. 314; 
Rogers vy. Waterman, 25 Pa.. 182; 
Hammer vy. Freese, 19 Pa. 255 [rev 
5 PaLJR 153]. ; 

{a] Reason for rule.—‘“The pre- 
cise time when this claim and selec- 
tion should be made is not specified. 
... It is as easy for him to make 
the demand early as late, and it is no 
harsh. construction which requires 
him to claim the advantage of a 
statute like this at a time, and in a 
manner which will do the least pos- 
sible injury to his honest creditors, 
and interpose no delay to the recov- 
ery of their just claims. We there- 
fore hold that the claim must be as- 
serted at least before the sale has 
commenced, and if the debtor waits 


v. Francisco, 
94 


cy 


until the saie has begun his right is. 


gene State v. Boulden, 57 Md. 314, 
508 State v. Emmerson, 74 Mo. 
46. Ellsworth v. Savre, 67 Iowa 


449, 25 NW 699; Close v. Sinclair, 38 
Oh. St. 530; Muse v. Darrah, 2 Oh. 
Dec. (Reprint) 604, 4 WestLMonth 
149; Childers v. Brown, 81 Or. 1, 158 
P 166, AnnCas1918D 170; Bittenger’s 
App., 76 Pa. 105; Landis v. Lyon, 
71 Pa. 473. Contra Dieffenderfer v. 
Fisher, 3 Grant (Pa.) 30. 

47. See statutory provisions; and 
Smith v. Holland, 124 Va. 663, 98 SH 
676 (holding that, where a creditor 
levied execution against property and 
other creditors entered into the con- 
traversy claiming prior liens, and 
there was a decree settling the priori- 
ties, which became final at adjourn- 
ment of term of court, the property 
was “subjected” under a_ decree 
within meaning of Code (1904) § 3642, 
and judgment debtor could not set 
apart his homestead). 

48. Lamont vy. Wootton, 88 Wis. 
107, 58 NW 456; Ladwig v. Williams, 
87 Wis. 615, 58 NW 1103; Bong v. 
se eh ee 8% Wis. 129, . 58: NW; 

3. 

[a]. Ilustration.—Goods belonging 
to a firm were seized on attachments, 


and the attachments were traversed | 


by the firm. Not more than seven- 
teen days after the seizure, and be- 
for there was any title to the prop- 
erty, the partnership was dissolved. 
and a partner claimed his exemp- 
tions. The delay in claiming the ex- 
empvtions was held not to be unrea- 
sonable. Ladwig v. Williams, 87 Wis. 
615, 58 NW 1103. 

Right of partners to claim exemp- 
tions see supra §§ 146-149. 
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What constitutes reasonable time. What is a rea- 
sonable time of course will depend upon the eir- 
cumstances of the particular case,*® and is ordinarily 
a question for the jury.*° 

Excuse for delay. The statutory time for making 
a claim is not extended by the pendency of replevin 
proceedings against the levying officer by a third 
person to recover the property levied on and to 
which the debtor is not a party.°t ] 

[§ 236] b. After Sale. Where the statute does 
not prescribe the time for making a claim and such 
claim is necessary, it must be made before sale, 
unless there is a sufficient excuse for the delay.®? 
Although it would follow that a claim out of the 
proceeds in court would be too late,>? nevertheless 
there are circumstances which have been held _suf- 
ficient to allow a claim then made,°* as where perish- 
able property is sold after attachment under stat- 
utes providing for sale under such cireumstances.®> 

[§ 237] c. Necessity of Notice of Levy.- The 
debtor is not bound to file a claim until he has no- 
tice of levy or until a reasonable time after receiv- 
ing notice,°® unless, as is the case in’ some states, : 
he must file his claim within a certain number of 
days after notice.°’ Where a statute requires the 
filing or the making of a claim to exemption by the 
principal debtor within a certain number of days 
after notice, and also provides that in case of the 
refusal or neglect of the principal debtor to make 
the claim, the claim to his exemption may be made 
by his wife or children but not specifying in their 
ease any limit of time within which the claim must 
be made, their right to the claim is not controlled 
by the statutory provision which has reference only | 


49. Borland v. O’Neal, 22 Cal. 504;/Est., 2 Pa. Dist. 
Griffin v. Maxwell, 23 Ill. A. 405; Mc- 
Abe v. Thompson, 27’ Minn. 134, 6 
NW 479. 

[a] Delay held unreasonable.— 
(1) Four weeks. Griffin v. Maxwell, 
23 Ill. A. 405. (2) Delay for four 


67 NW 612. 
58. Portal 
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393; Kee v. Hobensack, 2 Phila. (Pa.) 
57. Furrow vy. Zollars, 8 8. D. 522, 


First 
Bank v. Lee, 25 N. D, 197, 141 NW 


\  [§§ 235-239 
to the principal debtor but may be made within a 
reasonable time after notice.>§ 

[§ 238] d. Attachment. If a statute expressly 
or impliedly requires the right of exemption to be 
passed upon and adjudicated in attachment proceed- 
ings, defendant cannot for the first time after final 
judgment in such proceedings claim the attached 
property or debt as exempt from process issued on 
the judgment.*® This rule does not apply when the 
statute merely exempts property from execution and 
attachment, or from forced sale, and does not re- 
quire the right of exemption to be claimed or adju- 
dicated in attachment proceedings.®° 

[§ 239] e. Garnishment, Trustee Process, and 
Attachment Execution. While under some statutes 
the debtor may assert his exemption as against 
garnishment proceedings at any time before sale,*! 
under other statutes a judgment against the gar- 
nishee is an adjudication of the right to exemption 
and the debtor’s claim must be made before judg- 
ment.°? These rules, however, assume that the 
debtor had notice of the garnishment or attach- 
ment.®* In some states, in the case of an insur- 


ance policy, a claim to the exemption may be made at 


any time before the proceeds of the policy are paid 
over.°* And in some states, where the statute 
exempts wages absolutely, it has been held that 
while an order made by a court in a proceeding in 
garnishment after judgment cannot be attacked col- 
laterally, yet the garnishee afterward may set up 
facts showing the amount owing by such garnishee 
to the debtor to be exempt from attachment or execu- 
tion. After defendant in garnishment has given 
bond for dissolution of the garnishment and the 


324, 12 Pa. Co. {| Hollenshead, 51 Wash. 326, 98 P 749. 

[a] Reason for rule.—‘“The statute 
of this state makes no suggestion of 
the proper time to claim exemptions 
when exempt property is made the 
subject of garnishment. In the ab- 
sence of a statute, this court has 


International 


months after levy until the day of 
sale, where two of several horses 
owned by an execution debtor were 
levied on. Borland v. O’Neal, 22 Cal. 
504 


50. See infra § 317. j 
' 51. Furrow v. Zollars, 8 S. D. 522, 
67 NW 612. - 

52. U. S.—aIn re Stern, 208 Fed. 
488; Spitley v. Frost, 15 Fed. 299, 5 
McCrary 43. ‘ 

Colo.—Harrington v. Smith, 14 
Colo. 376, 23 P 331, 20 AmSR. 272. 

Ind.—Moss v. Jenkins, 146 Ind. 589, 
45 NE 789. 

Ky.—Com. v. Burnett, 44 SW 966, 
19 KyL 1836. 

N. M.—Pecos Valley Lumber Co. v. 
Freidenbloom, 23 N. M. 383, 168 P 
497 


N. Y.—Russell vy. Dean, 30 Hun 242; 
Twinam v. Swart, 4 Lans. 263. 

N. C.—Henson y. Edwards, 32 N. C. 
43 


Pa—Fackler vy. Bale, 1 Pearson 


171; Winchester v. Costello, 2 Pars. 
Eq. Cas. 279. 

S. D.—Longley v. Daly, 1 S. D. 257, 
46 NW 247. 


58. In re Stern, 208 Fed. 488; Lan- 
easter Trust Co. v. Gouchenauer, 6 
Pa. Super. 209. 

54. Calloway v. Calloway, 39 SW 
241, 19 KyL 870; Rolla State Bank v. 
Borgfeld, 93 Mo. A. 62; Virginia- 
Carolina Chemical Co. v. Sloan, 136 
N. C.122, 48 SE 577. 

55. Virginia-Carolina Chemical Co. 
v. Sloan, 136 N.C. 122,.48 SE 577. 

56. Rolla State Bank vy. Borgfeld, 
93 Mo. A. 62; Hart v. Hart, 167 Pa. 
31, 31 A 352; Howard Bldg., etc., 
Assoc. v. Philadelphia, ete, R. Co., 
102 Pa. 220; Barrett v. Smith, 10 Pa. 
Dist. 531, 17 Montg. Co. 22; Behler’s 


716; Noyes vy. Belding, 5 S. 
59 NW 1069. 

- Haas v. Shaw, 91 Ind. 384, 46 
AmR 607; Perkins v. Bragg, 29 Ind. 
507; State v. Manly, 15 Ind. 8; Cun- 
ningham v. Dunean, 5 Pa. Dist. 574. 

“Whether the property attached is 
subject to execution is res adjudicata, 
after judgment in attachment. The 
judgment against the property is a 
judgment in rem, and is as conclu- 
Sive as-a judgment against the per- 
eons Perkins. vy. Bragg, 29 Ind. 


D. 6038, 


20 AmSR 681, 9 
LRA 523; Hamilton y. Fleming, 26 
Nebr. 240, 41 NW 1002 [overr in ef- 
fect State v. Krumpos, 13 Nebr. 321, 
14 NW 409; State v. Sanford, 12 Nebr. 
425, 11 NW 868]; Close v. Sinclair, 38 
oF eae . 

nl ilson y. Lowry, 5 Ariz. 300; 
52 P 777; National Surety Co. v. Ber- 
tig, 1381 Ark. 559; 199 Sw 897; Madi- 
ae cou. eee v. Bird, 99 SW 692; 

ass Vv. rber, 65 Ark, 112, 
1128, 67 AmSR 907. yee 

62. Ala.—Randolph vy. Little, 62 
Ala. 396 [overr Webb v. Edwards, 46 
WG? aliale 

4a.—State v. Bermudez, 39 F 
622, 28 425. eed 

; .—New Mexico Nat. Ban 5 
prog pe 118, 49 P 947, eet 

. 1—McKenna vy. Lucas, 21 mod, 
609,545 Ay .101, rece 

Wash.—U. S. Fidelity, ete., Co. v. 


For later cases, developments ani changes in the law see cumulative Annotations, 


held the rule to be that the claim of 
personal exemption shall be made 
within a reasonable time, and said 
that a claim made at any time before 
sale comes within the rule. This rule 
cannot be held to apply here, for 
there is no sale. On the contrary, 
the effect of a judgment is to put the 
parties in the same position they 
would be in had the sheriff made a 
sale of personal property, and paid 
the proceeds into the registry of the 
court to be applied in satisfaction of 
the_judgment. A garnishment is a 


proceeding in rem. The property is 


in custodia legis. To obtain the prop- 
erty, and not a personal judgment 
against the garnishee defendant, is 
the primary object sought to be at- 
tained; and where the defendant has 
notice, as he had in this case, he 
should be bound to avail himself the 
privilege of answering and setting 
up his every claim_or demand, (Bal. 
Code, § 5410; P. C, § 563), to: the 
end that the court shall not enter 
an -improvident judgment.” Usiess 
Fidelity, ete., Co. v. Hollenshead, 51 
Wash. 326, 329, 98 P 749. 

63. Ala.—Randolph v. Little, 62 
Ala. 396 [overr Webb v. Edwards, 46 


Ala. 17]. 
La.—State v. Judge, 39 La. Ann. 
622, 2 S 425, 
N. M.—New Mexico Nat. Bank y. 


Brooks, 9 N. M. 113, 49 P 947. 

N. D.—Burcell v. Goldstein, 23 N. 
D. 257, 186 NW 248. 

Wash.—Hanson vy. Hodge, 92 Wash, 
425, 159 P 388; U.S. Fidelity, ete., Co. 
Mion ee 51 Wash. 326, 98 P 

64. Dreyfus v. Barton, 98 Miss. 
758, 54 S 254. 

6 Union Pac. R. Co. v. Smersh, 


same title, page and note number. 
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fund has been paid over to him by the garnishee, 
he may interpose his claim.®¢ - 

Attachment execution. In cases of attachment 
execution under the statutes in some states, defend- 
ant is not bound to make claim to exemption to 
the officer serving the attachment, for the officer has 
nothing to do with the collection of the debt and 
cannot have it appraised, but the claim may be made 
at the term to which the attachment is returnable, 
and before plaintiff has taken any step in the cause 
to his detriment.** But the claim must be made 
at the term to which the writ is returnable, and 
before plaintiff has taken steps to his detriment for 
want of notice of the claim, as by incurring costs, 
counsel fees, ete., if defendant has notice of the 
attachment.®* If the claim is made at the time the 
garnishee files his answer,®® or before the garnishee 
has answered the interrogatories propounded by 
plaintiff,” it is in time. But it is too late if not 
made until after the filing of the answer to inter- 
rogatories,t or if made by plea to the scire facias,”? 
or upon the trial between the attaching creditor and 
the garnishee.7* If the debtor has not had notice 
or has not been served he may and must make his 
claim within a reasonable time after notice,’* and 
if the creditor has incurred expenses or costs be- 


tween the return day of the writ and the time when ° 


the debtor filed his claim, the burden of proof is on 
the debtor to show when he received notice of the 
attachment and that he filed his claim within a 
reasonable time after receiving notice.”> But if no 
costs were incurred by the creditor between the re- 
turn day of the writ and the filing of the claim to 
exemption by the debtor the question of reasonable 
time and burden of proof does not arise.’® The fact 
that no steps are taken by plaintiff in further prose- 
euting his suit for a long period of time will not 
excuse defendant from making his claim to exemp- 
tion within a reasonable time.” 

[§ 240] f. Foreclosure and Other Proceedings. 
An exemption in a fund in court should be claimed 
by the debtor while the matter is being adjudicated 
and before final decree.*® Where the income of a 
life estate in realty has been sequestrated to satisfy 
an execution, the right to an exemption will not be 


considered until the distribution of the funds col- | 
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lected by the sequestrator."® Where a receiver has 
been appointed to take charge of and operate a 
portion of the debtor’s business, his exemption in 
the absence of fraud may be claimed at the time of 
the application for an order of sale.8° The mort- 
gagor should assert his claim to exemption at the 
hearing for the appointment of a receiver in fore- 
closure.*t He cannot make claim after the mort- 
gaged property has been ordered to be sold.8? As 
against other creditors, a claim to exemption in the 
surplus proceeds, is good, if made within a reason- 
able time after the sale. But it has been held 
that, where the surplus was paid into court and an 
auditor appointed to make distribution and the 
audit allowed to proceed to its close before defend- 
ant claimed his exemption, he was too late,84 and 
it has even been held that a claim of exemption, 
made after a sale in proceedings on a mortgage, is 
too late as against a judgment creditor claiming the 
balance of the fund.’> In partition proceedings, a 
debtor who is one of the part owners should claim 
his exemption when the matter is being adjudicated 
by the court on the intervention of his judgment 
creditors, as the decree in the partition proceedings 
is final as to the rights of the parties.8° Jf an 
estate is solvent it is too late for the widow to make 
application for an allowance in leu of property not 
subject to forced sale after the estate is ready for 
partition and distribution among the heirs.87 Where 
defendant in a pending action was by the court, on 
the application of a creditor of plaintiff, ordered to 
hold subject to the court’s order any sum for which 
plaintiff might obtain judgment, and the court or- 
dered defendant to pay the: creditor’s claim when 
plaintiff secured a judgment, after payment it is too 
late to claim exemption of the judgment in lieu of 
homestead, although an adjustment of an excessive 
payment is still to be made by plaintiff’s cred- 
itor.:? 

[§ 241] 38. Form and Sufficiency *°—a. In Gen- 
eral. Statutory provisions as to the mode in which 
the claim of exemption is to be made are to be lib- 
erally construed.°° If the debtor does not assert the 
claim substantially in the manner prescribed by the 
statute, it is equivalent to no claim at all, and may 
be disregarded by the officer.2: A substantial com- 


139, 3 AmSR 70. Heathcote v. Crassly, 9 Pa.|26 A 24. 
390 ee Se Ss Dist. 137, 3 Dauph. Co. 10, 8 Del. Co. mes Gibbons v. Cutler, 2 Del. Co. 
é : cleave, 119 Ala. | 299; Evans _v. Evans, 13 Montg. Co. | (Pa. a 
tanga td Mica (Pa.) 164; McKenna v. Lucas, 21 R. 86. Williams vy. Wheeler, 131 Ark. 
67. Bittenger’s App., 76 Pa. 105;/|1. 509, 45 A 101. 581, 199 SW 898. 
Landis v. Lyon, 71 Pa. 473; Yost v. 71. Pugh v. Bresnahan, 4 Kulp 87. Little v. Birdwell, 27 Tex. 688. 
Heffner, 69 Pa. 68; Harlan v. Haines, | (Pa.) 311; Malany y. Entriken, 7 88. Green v. Fischer,.6 Oh. Dec. 


Ama CO. 14. 

68. Harlan v. Haines, 125 Pa. 48, 
17 A 248; Morris v. Shafer, 93 Pa. 
489; Bittenger’s ADD., 76 Pa. 105; 
Bancord v. Parker, 65 Pa. 336; Bair 
v. Steinman, 52 Pa. 423; Zimmerman 
vy. Briner, 50 Pa. 535; Strouse v. Beck- 
44 Pa. 206, 38 Pa. 190, 80 AmD 


er, 
474; Forst v. Lees, 36 Pa. Super. 
6538; Uhrich v. Gockley, 2 Pa. Dist. 


850; Fallon v. Keller, 1 LackLegN 
(Pa.) 158; Huber v. Ritter, 2 Montg. 
Co. (Pa.) 24; Hichert v. Becker, 15 
WklyNC (Pa.) 454; Holmes v. Peetin- 
gill, 4 WklyNC (Pa.) 495; Hilbronner 
y. Sternberger, 4 WklyNC (Pa.) 186 
‘But see Leibfried v. Morrisey, 9 Pa 
Dist. 740 (holding that an applica- 
tion for the allowance of an exemp- 
tion from money in the hands of the 
garnishees was premature, until the 
rule for judgment against the gar- 
nishees on their answers). 

69. Kuhn v. Warren Sav. Bank, 7 
Pa. Cas. 432, 11 A 440; Holmes v. 
Pettingill, 4 WklyNC (Pa.) 495; 
Hilbronner v. Sternberger, 4 WklyNC 


(Pa.) 186. 


WklyNC (Pa.) 374. 

72. Strouse v. Becker, 44 Pa. 206, 
38 Pa. 190, 80 AmD 474. 

73. Bancord v. Parker, 65 Pa. 336; 
Zimmerman v. Briner, 50 Pa. 535. 

74. Howard Bldg., etc., Assoc. v. 
Philadelphia, etc., R. Co., 102 Pa. 220; 
Hayes v. Lentz, 8 Pa. Dist. 625, 15 
Montg. 39; Behler’s Est., 2 Pa. Dist. 
324: Cochran v. Rockhill, 2 Del. Co. 
(Pa.) 4; Field v. Streeton, 16 Wkly 
NC (Pa.) 457. p 

75. Behler’s Est., 2 Pa. Dist. 324. 

76. Behler’s Est., 2 Pa. Dist. 324. 

77, Harlan v. Haines, 4 Pa. Co. 
174. 

78. Williams v. Wheeler, 131 Ark. 
581, 199 SW 898. 

79. Darby First Nat. Bank v. Har- 
kins, 8 Del. Co. (Pa.) 134. 

go. H. C. Smith Coal Co. 
ley, (Ind. A.) 120 NE 30. 

81. Storm vy. Ermantrout, 89 Ind. 


y. Fin- 


82. Slaughter v. Detiney, 15 Ind. 


83. In re Bremer, 4 OhS&CP 80. 
Gibbons v. Gaffney, 154 Pa. 48, 


(Reprint) 1138, 10 AmLRec 570. 
, a In bankruptcy see Bankruptcy 

90. Astley v. Capron, 89 Ind. 167; 
Gregory v. Latchem, 53 Ind. 449; U. 
S. Fidelity, etc., Co. v. Hollenshead, 
51 Wash. 326, 98 P 749. 

{a] For example, where a gar- 
nishment statute provides a method 
for claiming an exemption varying 
from the requirements of the general 
exemption statutes, the method pro- 
vided in the garnishment statute is 
not exclusive, but if the claimant 
elects to proceed under it, nothing 
short of substantial compliance with 
it will avail. U.S. Fidelity, etc., Co. 
v. Hollenshead, 51 Wash. 326, 98 P 
749. 

Liberal construction of exemption 
laws generally see supra .§ 8. 

91. Ala.—Ely v. Blacker, 112 Ala. 
311, 20 S 570; Mitchell v. Corbin, 91 
Ala. 599, 8 S 810; Courie v. Goodwin, 
89 Ala. 569, 8 S 9; Patillo v. Taylor, 
S37 Ala. 230,53" S) O58: 

Ark.—St. Louis Southwestern R. 
Co. v. Vanderberg, 91 Ark. 252, 120 
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pliance: with the statute is sufficient, however, and 
technical objections will not defeat his claim.°? 
Where partners claim their several exemptions, it 1s 
sufficient if each informs the officer making the levy 
and asks that he be permitted to make his selec- 


tion.®° 


[§ 242] b. Necessity of Writing. 
risdictions the claim need not be in writing,®* and a 
mere demand of the benefit of the exemption laws is 
But in other jurisdictions a claim in 


sufficient.%* 
writing is required.*® 
[§ 243] c. 


right to the exemption has been 


Sw 993; Scanlan v. Guiling, 63 Ark. 
540, 39 SW 713; Surratt v. Young, 55 
Ark. 447, 18 SW 539; Weller v. Moore, 
50 Ark, 253; 7 -SW 1380; Settles’ v. 
Bond, 49 Ark. 114, 4 SW 286; Cham- 
bers v. Perry, 47 Ark. 400, 1 SW 700. 

Colo.—Schwartz v. Birnbaum, 21 
Colo. 21, 39 P 416. 

Ill. Casper v. Peo., 6 Ill. A. 28. 

Ind.—Graves v. Hinkle, 120 Ind. 
157, 21 NE 328; Huseman v. Sims, 
104 Ind, 317, 4 NE 42; Boesker v. 
Pickett, 81 Ind. 554; Wagner v. Bar- 


dén, 913 Ind: A. 571,41 NEY L067; 
Faulkner v. Jones, 13 Ind. A. 381, 41 
NE 830. 


Nebr.—Neligh First Nat. Bank v. 
Lancaster, 54 Nebr. 467, 74 NW 858; 
Kilpatrick-Koch Dry Goods Co, v. 
Callender, 34 Nebr. 727, 52 NW 403; 
Mann v. Welton, 21 Nebr. 541, 32 NW 
599. 

Pa.—Line’s App.,. 2 Grant 197. — 

S. D.—Longley v. Daly, 1 S. D. 257, 
46 NW. 247. 

W. Va.—Taylor v. Belville, 70 W. 
Va. 484, 74 SE 517. : 

{a] Illustrations.—(1) An affidavit 
reciting that the debtor was the head 
of a family, a resident of the state, 
and had neither lands, town lots, nor 
barns subject to exemption as a 
homestead, does not meet the re- 
quirement of the law, because it fails 
to show that he does not possess any 
exempt houses. Kilpatrick-Koch Dry 
Goods Co. v. Callender, 34 Nebr. 727, 
52 NE 403. (2) Where, under a Stat- 
ute, property is exempted only as 
against debts contracted since a cer- 
tain date, a claim of exemption which 
fails to state when the debt was con- 
tracted is insufficient. Ely v. Black- 
er, 112 Ala. 311, 20 S 570; Young v. 
Hubbard, 102 Ala. 373, 14 S 569. 

92. Ark.—Huffman vy. Thompson, 
64 Ark. 196, 41 SW 428. 

Pa ecoumeann vi Rileher, 36, I. 


Ind:—Haas v. Shaw, 91 Ind, 384, 
46 AmR 607; Astley v. Capron, 89 
Ind. 167; Gregory v. Latchem, 53 
Ind. 449; Wagner v. Barden, 13 Ind. 
A. 571, 41 NE 1067; Eisenhauer: v. 
Dill, 6 Ind. A. 188, 33 NE. 220. 

Nebr.—Farquhar v. Hibben, 38 
Nebr. 556, 57 NW. 290. 

Pa.—Bow v. Smiley, 31 Pa. 225, 72 
AmD 738. 

[a] Tlustration.—A statement in 
a claim of exemptions. that “the at- 
tachment is for debt not due upon 
contract” is a _ sufficient statement 
that the debt was based upon con- 
tract and was not due. Huffman vy. 


RESON, 64. ,Ark.. 196, 41 SW 
93. O’Gorman vy. Fink, 57 Wis. 649, 


15 NW. 771, 46 AmR 58. 

94. Bassett v. Inman, 7 Colo. 270, 
3 P. 383; McCluskey v. McNeely, 8 
Ill. 578; Gregory y. Latchem, 53 Ind. 
449; Mark v. State, 15 Ind. 98; Van- 
dibur v. Love, 10 Ind. 54; Hart vy. 
Hart, 167 Pa. 13, 31 A 352: Diehl v. 
Holben, 39 Pa. 213; Bowman v. 
Smiley, 31 Pa. 225, 72 AmD 738; Dale 
v. MeAlpin, 5 LancLRev (Pa.) (34; 
Com. v. Springer, 13 WklyNC (Pa.) 


Terms and Language. 
essary that the claim shall be in any particular lan- 
guage, unless so required by the statute.°’ 
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cient.°? 


In some ju- 


officer.* 
It is not nee- 


If the 
substantially as- 


305; Wise v. Bucher, 1 Woodw. (Pa.) 
Sos 

95. Wilson vy. McElroy, 32 Pa. 82. 

{a] Execution against realty.—(1) 
Plaintiff in execution against realty 
is entitled to notice by record of the 
débtor’s claim to exemption, and a 
verbal notice given to the sheriff, not 
communicated by him to plaintiff, is 
insufficient. Denlinger v. Burkey, 18 
LancLRev (Pa.) 94. (2) A verbal 
notice given to sheriff, but not com- 
municated by him to plaintiff or 
acted on, is insufficient. McCloskey 
v. Moulder, 8 Pa. Co. 156. 

[b] A claim made verbally when 
the officer presents the execution, and 
followed up a few day afterward by 
a written claim, has been held to be 
sufficient. Dale v. McAlpine, 5 Lanc 
LRev (Pa.) 34. 

96. Bledsoe -y. Gary, 95 Ala. 70, 
10 S 502; Mitchell v. Corbin, 91 Ala. 
599, 8 S 810; Tonsmere v. Buckland, 
88 Ala. 312, 6 S 904; Block v. George, 
83 Ala. 178, 4 S 836; Beckert v. Whit- 
lock, 83 Ala. 123, 3 S 545; Totten v. 
Sale, 72 Ala. 488. But see Simpson 
v. Simpson, 30 Ala. 225 (holding that 
the claim need not be in writing un- 
less the debtor wishes to bring ac- 
tion against the sheriff, in which 
case the claim must be made by affi- 
davit as required by statute). 

97. Ala.—Ely v. Blacker, 112 Ala. 
311, 20 S 570; Young v. Hubbard, 102 
Ala. 373, 14 S 569; Trager v. Feible- 
man, 95 Ala. 60, 10 S 213; Randolph 
v. Little, 62 Ala. 396. 

Ark.—Hoffman y. Thompson, 64 
Ark. 196, 41 SW 428; Friedman vy. 
Sullivan, 48 Ark. 213, 2 SW 785. 

Cal.—Stanton v. French, 83 Cal. 
194,23 P 355, 25, AmoR: 174. 
Pe A ake v. McNeely, 8 Ill. 
oO . 

Ind.—Gregory v. Latchem, 53 Ind. 
449; Kelley v. McFadden, 80 Ind. 536; 
Mark y. State, 15 Ind. 98; Vandibur 
v. Love, 10 Ind. 54, 

Iowa.—Glover v. Narey, 
286, 60 NW 581. 

Nebr.—Neligh First Nat. Bank vy. 
Lancaster, 54 Nebr. 467, 74 NW 858; 
Kilpatrick-Koch Dry Goods Co, v. 
Callender, 34 Nebr. 727, 52 NW 403. 

Pa. HartiivicHart, 1677 Pas Loanel 
A 352; Keller v. Bricker, 64 Pa. 379; 
Diehl v. Holben, 39 Pa. 213; Wilson 
v. McElroy, 32 Pa. 82; Bowman vy. 
Smiley, 31 Pa. 225, 72 AmD 738: Mc- 
Closkey v. Moulder, 8 Pa. Co. 156. 

98. U. S.—Smith v. Thompson, 213 
Fed. 335, 129 CCA 6387. 

Ind.—Burdge v. Bolin, 106 Ind. 
175, 6 NE 140, 55 AmR 724; Haas v. 
Shaw, 91 Ind. 384, 46 AmR 607. 

Pa.—Diehl v. Holben, 39 Pa. 2138. 

W. Va.—Brown v. Beckwith, 58 W. 
Va. 140, 51 SE 977, 112 AmSR 955, 
1 LRANS 778. 

Wis.—Fick v. Mullholland, 48 Wis. 
413, 4 NW 346. 

[a] Ilustrations.—(1) A claim to 
exemption in these words, “the de- 
duction to be taken from the said 
stock of groceries, $500; or its equiv- 
alent in cash out of the proceeds of 
said stock, $500,” is sufficient under 


92 Iowa 


Grounds and existence of exemption. 
necessary for the debtor to cite the law under which 
he makes his claim.+ 
claimant may be entitled to his exemption, even 
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serted it will not be defeated by formal and tech- 
nical objections.®® 
law are followed in making the claim, it is suffi- 
The claim must be a claim of an exemption 
in the property, and not merely an assertion of 
ownership therein.* . 
indicates clearly to the court the grounds of his 
claim and the facts to support it.? 
dictions, the test seems to be whether the claim is 
in language sufficiently clear to be understood by the 


If the terms and wording of the 


It is sufficient if the debtor 


In other juris- 


It is not 


It has even been held that a 


a statute providing that, if a debtor 
is the head of a family and one 
homestead “he may have in lieu 
thereof the sum of five hundred dol- 
lars in personal property.’’ Smith v. 
Thompson, 213 Fed. 335, 129 CCA 
637. (2) An exemption. claim that 
a wife was entitled to claim all the 
above listed property “claimed by her 
as husband and parent exempt from 
execution or process in the above 
cause,” although irregular, is suffi- 
cient, the word, “husband” being used 
by way of recital, and its use ap- 
pearing to be a mere inadvertence. 
Brown v. Beckwith, 58 W. Va. 140, 
Eases 977, 112 AmSR 955, 1 LRANS 
778, 

{b] A misnomer in the name of a 
a partnership creditor, such as J. P. 
Sarrazin & Son for J. P. Sarrizin’s 
Son & Co., in the list of creditors 
furnished to the ordinary, and in 
addressing notice to the partnership, 
will not vitiate the exemption pro- 
ceedings nor render them ineffective 
against such partnership. Gamble v. 
Central RR. ete: Co. 280) Ga, 095.00 
SE 315, 12 AmSR 276. 

- 99. Ducote v. Rachal, 44 La. Ann, 
580, 10 S 933; Drake Marble, etc., Co. 
v. Bjoraas, 38 S. D. 88, 160 NW 725. 

[a] For example, Const. art 219, 
exempts ‘fon a farm the necessary 
quantity of corn and fodder for the 
current year.’ If the debtor makes 
claim in these words, he has fulfilled 
the requirements of the constitu- 
tional provision and the court will 
not increase the requirements. Du- 
ae v. Rachal, 44 La. Ann. 580, 10 S 

1. McCausey v. Hoek, 159 ‘Mich. 
570, 124 NW 570, 18 AnnCas 945. 

2. Rolla State Bank v. Borgfelt, 
93 Mo. A. 62. See Roberts vy. Wil- 
lard, 1 CodeRep (N. Y.) 100 (holding 
affidavit insufficient). 

[a] Where the application is by 
the wife (1) it must show that the 
exemption is sought out of property 
belonging to the husband. Mutual 
Ben. Bidg. Assoc. vy. Tanner, 96 Ga. 
338, 23 SE 403. (2) It must allege 
that the husband refused to apply 
for the exemption, that he acquiesced 
in her application, or that he had 
notice of :+the application. Mutual 
Ben. Bldg. Assoc. v. Tanner, 96 Ga. 
338, 238 SE 408. (3) It is not suffi- 
cient to allege merely that the hus- 
band “neglected or refused.” Hughes 
Vi (Purcell, -135), Ga, 174,68 | SH ean 

3. Ala.—Tonsmere y. Buckland, 88 
Ala. 312, 6 S 904. 


Colo.—Bassett v. Inman, 7 Colo. 
270; 35 P 388. 
Ilowa.—Moffitt v. Adams, 60 Iowa 


44, 14 NW 88. 


Nebr.—Corliss v. Plano Mfg. Co.,. 


80 Nebr. 366, 114 NW 413. 

N. Y.—Turner vy. Borthwick, 20 
Hun 119. 

Oh.—Long v. Hoban, 7 Oh. Dec. 
(Reprint) 688, 4 CincLBul 986. 

Pa.—Keller v. Bricker, 64 Pa. 3879; 
Diehl vy. Holben, 39 Pa. 2138; Wilson 
v. McHlroy, 32 Pa, 82. 

4. Rolla State Bank vy. Borgfelt, 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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though he has mistaken the grounds of his claim 
and has based it on one section of the statute when 
he should have brought it under another section.® 
Where the statute requires that claimant be a resi- 
dent, that fact must be alleged.6 The claim need not 
state that the property was exempt at the time of 
service of the writ, where no such statement is re- 
quired by the statute.? Where the statute exempts 
earnings which are necessary for the use of the 
family, the fact that the earnings claimed to be 
exempt are necessary should appear in claim. Un- 
der a statute declaring exempt sufficient provisions 
to sustain the family for a year, a claim for exemp- 
tion must state what provisions and provender, if 
any, the debtor has on hand,° and a claim that the 
debtor has not sufficient provisions for himself and 
family for one year is not sufficient..° The debtor 
must claim only what the statute allows him to 
hold.*1 
Description and ownership of property. If the 
statute does not require the application for an 
exemption to specify the particular property which 
defendant wishes to claim as exempt, it is not neces- 
sary.\* This is required, however, in some states.13 
Under some statutes where an exemption is sought 
by the wife, it must appear whether the property 
which she seeks as exempt is hers or her hus- 
band’s,'* but where the claim is by the husband, 
it is not necessary for him to aver that the property 
is his.15 A statutory provision that notice of own- 
ership be given by one claiming property as exempt 
to the officer is for the officer’s protection,!® and 
where the officer is protected by the creditor’s in- 
demnifying bond, insufficiency of the notice be- 
comes immaterial.‘7 Provisions in a statute relating 
to eases in which a third person is claiming to be 
the owner of property levied upon, requiring a 
statement of the extent and nature of claimant’s 
interest, the consideration paid, and from whom it 
was acquired, are not applicable to cases in which 
defendant admitting his ownership seeks to have 


93 Mo. A 62 [cit Aull v, Day, 133 Mo.,er value than was allowed by 
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property released on the ground that it is exempt 
trom execution.18 

Disclosure of other property. In the few states 
where a debtor is required to surrender or point 
out to the officer ‘all property he owns subject to 
execution, other than that selected or specifically 
exempt,’® the claim must contain a disclosure of 
other property liable to execution, and’ must fur- 
nish a description thereof,?° and his disclosure must 
be full and complete.?+ 

[§ 244] d. Signature and Verification. A no- 
tice of a claim of exemptions signed by two persons 
is sufficient as a claim for either separately.22, And 
the fact that a claim of exemption made and signed 
by a man is also signed by his wife does not invali- 
date his elaim.?% 

Verification. A claim of exemption need not be 
under oath, unless it is so required by the statute.?4 
Verification under oath is required, however, in 
some states.2° An agreed statement that debtor has 
claimed his exemption is not a sufficient compliance- 
with the statute requiring a verified claim.?é 

[§ 245] 4. Presentation and Filing. The claim 
for exemption may be made to’ the officer,2? and it 
may be made when he is absent from his office,?® if 
there are no statutory requirements to the con- 
trary. But in some jurisdictions it is not necessary 
that the claim should be made in the first instance 
to the officer.2® In other states the procedure de- 
pends upon whether a property levied upon is money 
or property other than money, in the former in- 
stance the law requiring that the claim should be 
filed with the court, and in the latter case lodged 
with the officer.°° Where a statute requires a de- 
fendant in garnishment proceedings claiming 
exemption to file his claim in writing, verified by 
oath, in the court in which such proceedings: are 
pending, such claim must be filed in accordance with 
the statute to entitle defendant to claim his exemp- 
tion,*1 

In Georgia the constitutional exemption is per- 


the|the rule of liberal construction, to 


claim and|/permit him to use the law to shield 


3387, 34 SW 578; Ray y. Stobbs, 28|/statute, is not a proper 
Mo, 35]; Rancourt v. Hahn, 30 Oh.| selection, and may for that reason be 
Cir. Ct, 245 disregarded by the officer. 


county in which the application is 
filed, and that her husband who is a 
resident of the county refuses to 
apply, are sufficient to give the ordi- 
nary jurisdiction. Gann v. McGee, 


omnGa Ali 13) 90 “SH 976; Long ’'y. 
Bullard, 59 Ga. 355. : 
5. Nez Perce Bank v. Pindel, 193 


Fed, 917, 28 AmBankr 69. 

{a] Illustration.—A claim for ex- 
emption made by mistake under a 
section which exempts certain prop- 
erty to a married woman from. exe- 
cution against her husband will be 
allowed, even though it should have 
been brought under another section 
which allowed exemption to actual 
residents of the state. Nez Perce 
Bank Fe plateaean 198 Fed, 917, 28 Am 
Bankr fs 

6, Neligh First Nat. Bank v. Lan- 


Marble, acai Gee Vv. 
Bjoraas, 38 S. D. 88, 1 F 

‘5 Seeley v. an eOres 109 App. 
Div. 279, 95 NYS 1109. 

9. Tharp v. Tharp, (Ky.) 119 SW 
814, 
10. Tharp v. Tharp, (Ky.) 119 SW 
814. 

11, 
411. : 
_ fa] Tlustration. — A_ lawyer's 
claim of exemption of all his pro- 
fessional books, which are of great- 


Brown v. Hoffmeister, 71 Mo. 


Brown v. 
Hoffmeister, 71 Mo. 411. 

12. Kelley v. McFadden, 80 Ind. 
536; Mark v. State, 15 Ind. 98. 

13. Friedman vy. Sullivan, 48 Ark. 
213, 2 SW. 785. 

14. Coffee v. Adabs, 65 Ga. 347; 
Blacker v. Dunlop, 93 Ga. 819, 21 SE 
136, 

{a] Sufficiency. — Where a wife 
swears in her affidavit that the prop- 
erty claimed is her husband’s, the ef- 
fect is the same as though she had 
made the averment in her claim, al- 
though it was omitted therefrom. 
Cartwright v. Bessman, 73 Ga. 189. 


15. Braswell v. McDaniel, 74 Ga. 
319, 

16. Blair v. Fritz, 162 Iowa 716, 
144 NW 611. 

17. Blair v. Fritz, 162 Iowa 716, 
144 NW 611, 

18. Sterman v. Hann, 160 Iowa 


356, 141 NW 934, 46 LRANS 287. 

19. See supra § 13. 

20. Keybers v. McComber, 67 Cal. 
395, 7 P 838; McMasters v. Alsop, 85 
Ill. 157; Bingham v. Maxcy, 15 Ill. 
290; Cook v. Scott, 6 Ill. 333; John- 
son vy. Larcade, 110 Ill. A. 611; Mac- 
Veagh v. Bailey, 29 Ill. A. 606; Mc- 
Gee v. Anderson, 1 B. Mon. (Ky.) 187, 
36 AmD 570. 

21. U.S. Fidelity, etc., Co. v. Hol- 
lenshead, 51 Wash. 326, 328, 98 P 749. 

“Exemption statutes have been 
passed in aid of the debtor who is 
willing to demonstrate his sincerity 
and good faith, and it would be 
manifestly wrong for a court, under 


his exempt property and at the same 
time cover up that which should be 
forthcoming to satisfy the debt. A 
full disclosure is the burden put 
upon him who would claim as ex- 
empt property levied upon or at- 
tached under due process.” U, S. 
Fidelity, ete. Co. v. Hollenshead, 
supra. 

22. Stanton v, French, 83 Cal. 194, 
23.P 355,25 AmSR 174. 

23. Stanton v. French, 83 Cal. 194, 
23 P 355, 25 AmSR. 174. 


24. Glover v. Narey, 92 Iowa 286, 
60 NW 531. 

25. Young v. Hubbard, 102 Ala. 
3108), 4 So 569. 


cae Courie v. Goodwin, 89 Ala, 569, 
8 S 9. ; 

27. McCluskey v. MeNeely, 8 Ill. 
78 


{a] Mistake.—Where a claim is 
properly filed with the officer but by 
him attached by mistake to an execu- 
tion in another case, the claim for 
exemption is not defeated where it 
appears in the case that no costs 
have been incurred by the creditor 
between the time of its filing and 
his issuing of the execution. Shields 
v. Jones, 18 LancLRev (Pa.) 350. 
28. McCluskey v. McNeely, 8 Ill. 
578, 
29. Rancourt v. Hahn, 30 Oh. Cir. 
Ct. 245. 

{a]. A claim made before the jus- 
tice is sufficient. Rancourt v. Hahn, 
30) Oh.” Cir (Ct, 245. . 

30. Todd vy. McCravey, 77 Ala. 468. 

31. Craft v. Louisville, ete, R. 
Co.y 93. Ala. 22,9 S. 328; White v. 
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fected by an application to the ordinary of the 
county which when approved is recorded.®? The 
statutory or short homestead is procured by merely 
filing with the ordinary the debtor’s schedule of 
property claimed to be exempt,** which is recorded 
by the ordinary in a book kept by him for that 
purpose.*4 

[§ 246] 5. Waiver of Objections. If the officer 
gives a reason for refusing a claim of exemptions, 
he thereby waives all other objections to the man- 
ner of making it.2° A creditor who appears and 
contests the debtor’s right to exemption thereby 
waives a statutory requirement as to notice of the 
elaim.*° TRS 

[§ 247] 6. Costs. In some jurisdictions the 
debtor in order to claim his exemption in personal 
property seized by the sheriff under an execution 
must pay the sheriff’s costs of seizure and _posses- 
sion money.*? 

[§ 248] F. Schedule or Inventory—l. In Gen- 
eral. The exemption statutes frequently require the 


Hobart, 90 Ala. 368, 7 S 807; Courie 


EXEMPTIONS 


\  [8§ 245-248. 


debtor desiring to claim an exemption to make a 
schedule of all of his property.*® Under some stat- 
utes the schedule must be filed whether the debtor 
has more or less than the amount of property nec- 
essary to make up the total amount exempted to 
him,°® while under other statutes it need be made 
only where the debtor has property in excess of the 
amount exempt,*® or need not be made where the 
debtor has no property other than that levied on, 
and so states under oath.4! A statutory requirement 
that claimant file two lists, one of all property 
owned by him and another of property claimed as 
exempt, is satisfied by a single list when the debtor 
claims all his personalty as exempt. If two lists 
were required under such circumstances one would 
be simply a duplicate of the other.4* A statute 
which provides for the filing of an inventory, where 
articles of personal property or choses in action 
are garnished and claimed as exempt, applies to 
cases when personal property, other than wages, is 
garnished,*? but does not apply when wages are gar- 


v. Goodwin, 89 Ala. 569, 8 S 9; Tons- 
mnere v. Buckland, 88 Ala. 312, 6 S 
904; Todd v. McCravey, 77 Ala. 468; 
Randolph v. Little, 62 Ala. 396. 

32. See cases infra this note. 

[a] Approval by ordinary. — Civ. 
Code (1910) § 3417 does not require 
the ordinary to enter his approval on 
the schedule of property filed by a 
debtor seeking its benefit. All that 
is demanded is the making out of 
the schedule of the property claimed 
to be exempt, the return of such 
schedule to the ordinary, and the re- 
cording of it by the ordinary in a 
book kept:.by him for that purpose. 
Carrie v. Carnes, 145 Ga. 184, 88 SE 
949, 

[b] 
or will not be effective. 
Roberts, 68 Ga. 252. 

{ec] Immunity from waiver.—Un- 
der Const: (1877) ‘art’ 9 § 3 par’ ‘1, 
each head of a family is entitled to 
an exemption of household and kit- 
chen. furniture and provisions not 
exceeding three hundred dollars in 
value, which is not affected by a 
waiver of homestead; but in order to 
earry this right into execution, the 
property must not only be selected 
by himself and wife, but also set 
apart by the ordinary. A mere Dper- 
sonal claim to certain property as so 
selected, with no official action there- 
on, is not sufficient. Sasser v. Rob- 
erts, 68 Ga. 252. 

[d] Jurisdiction. — According to 
the provisions of the Homestead Act 
of 1868, the applicant therefor, must 
apply to the ordinary of the county 
in which he or she resides at the 
time of making such application, in 
order to give the ordinary jurisdic- 
ton; and that if the applicant for a 
homestead was not a resident of 
Bibb county at the time of the ap- 
plication therefor, and approval 
thereof by the ordinary, then the or- 
dinary of that county did not have 
jurisdiction to hear and allow such 
application, and plaintiff in the judg- 
ment should have been permitted on 
the trial, to prove that the appli- 
cant was a nonresident of Bibb 
county at the time of the applica- 
tion, in order to show that the ordi- 
nary of that county had no juris- 
diction. Rutherford v. Wright, 41 
Ga, 128. 

[e] Collateral attack on a judg- 
ment setting aside a constitutional 
homestead is not allowed. Gann v. 
McGee, 19 Ga. A. 13, 90 SE 976. 

83. Stinson v. Hirsch, 125 Ga. 149, 
538 SE 1011; Kendall v. Parker, 146 
Ga. 260, 91 SE 31; Evans v. Barrett, 
8 Ga. A‘ 612, 69 SE 1083. 

{a] The petition or statement ac- 


A mere selection by the debt- 
Sasser v. 


companying the schedule need not{6 Ill. A. 499; Casper v. Peo., 6 Ill. 
state that the applicant is a debtor.] A. 28. 
74 Ga. 319. Ind.—Huseman vy. Sims, 104 Ind. 


Braswell v. McDaniel, 

84. Stinson v. Hirsch, 125 Ga. 149, 
53 SE 1011. ‘ 

{a] Whe act of the ofdinary in re- 
ceiving and recording a schedule of 
the property is ministerial only. 
Stinson y. Hirsch, 125 Ga. 149, 538 SH 
1001; Marcrum v. Washington, 109 
Ga. 296, 34 SE 585. 

[b] Effect of record.—(1) If there 
has been a failure on the part of 
the applicant to comply with the law 
under which the exemption is sought 
to be made, then the recording of the 
exemption claim is a mere nullity. 
Stinson v. Hirsch, 125 Ga. 149, 53 SH 
1011. (2) A creditor of the head of 
the family may attack the exemption 
by showing that it was illegal, al- 
though the debt was not contracted 
until after the return of the schedule 
and its record by the ordinary. Pied- 
mont Nat. Bldg., ete., Assoc. v. Bry- 
ant, 115 Ga. 417, 41 SE 661. 

[ec] Wife’s schedule is not under 
Code (1910) § 8416 et seq valid unless 
it affirmatively shows that the hus- 
band refused to file it, and otherwise 
the schedule, although recorded, may 
be attacked by creditors of husband 
proceeding against scheduled prop- 
erty. Sheppard y. Davis, 22 Ga. A. 
733, 97 SE 262. 

[d] Amendment.—tIf there has 
been a failure on the part of an ap- 
plicant for an exemption of per- 
sonalty under Civ. Code (1895) § 2866 
to comply with the law under which 
the exemption is sought to be made, 
the recording of the exemption 
claimed is a mere nullity and cannot 
be amended, Stinson vy. Hirsch, 125 
Ga. 149, 53 SE 1011. 

[e] Prima facie case is made by 
proof that the property levied on 
has been exempt and included in the 
homestead set apart. Evans v. Bar- 
rett, 8'Ga, A. 612, 69 SE 1083. 

35. Wilson y. McElroy, 32 Pa, 82. 

36. Brown v. Doneghey, 46 Ark. 
497; Garrett v.. Wade, 46 Ark. 493. 

37. Sehl v. Humphreys, 1 B.C. Pt. 
TE 25 7: . 

38. Ala.— Weinstein v. Yielding, 
162 Ala. 259, 50 S 126: Tonsmere vy. 
Buckland, 88 Ala. 312, 6 S 904; Ex p. 
Redd, 73 Ala. 548. 

Ark.—Weller v. Moore. 50 Ark. 258, 
7 SW 130; Settles v. Bond, 49 Ark, 
aa 4 SW 286. 
a.—Atwater v. Respess, 97 Ga. 
283, 22 SE 1000. m ‘ 

Ill.—Finlen v. Howard, 126 Ill. 259, 
18 NE 560; McLean vy. Hunter, 192 
Ill, A. 450; Ehle v. Deitz, 32 Till. A. 
547; Chapin v. Hoel, 11 Tl. A. 309; 
Cook v. Bohl, 8 Ill. A. 293; Menzie v. 
Kelly, 8 Ill. A. 259; Camp v. Ganley, 


317, 4 NW 42. 
v. State, 
statute) . 

Nebr.—Neligh First Nat. Bank v. 
Lancaster, 54 Nebr. 467, 74 NW 858. 

N. D.—Burcell v. Goldstein, 23 
N, D. 257, 186 NW 243; Pfeifer v. 
Hatton, 18 N. D. 144, 118 NW 19. 

S. D.—Drake Marble, etc., Co. v. 
Bjoraas, 38 S. D. 88, 160 NW 725. 

[a] The purpose of a schedule re- 
quirement is, by securing a disclos- 
ure of property other than that al- 
ready on the record, to prevent the 
debtor, while claiming certain prop- 
erty as exempt, secreting other per- 
sonal property which is subject to 
his debts. Decatur Mercantile Co. v. 
Deford, 93 Ala. 347, 9 S 454. 

[b] Nonresident.-— This provision 
applies to nonresidents, in states 
where they are entitled to an exemp- 
tion. Menzie vy. Kelly, 8 Ill. A. 259. 

{c] Widow.—Where, after prop- 
erty has been levied on and the judg- 
ment debtor has declared his inten- 
tion of claiming it as exempt, he 
dies, the widow who gives notice of 
her intention to claim the property 
cannot be regarded as having for- 
feited her rights to an exemption be- 
cause of the fact that she cannot file 
a schedule and obtain a supersedeas, 
such remedy being provided for the 
debtor only. Thompson y. Ogle, 55 
Ark. 101, 17 SW 593. 

{d] Purchaser.—Under a _ statute 
requiring the debtor claiming exemp- 
tion to file a schedule of his property 
showing all his property and trans- 
fers thereof, the purchaser who buys 
the property of the judgment debtor 
which is less than the maximum ex- 
emption need not file such a schedule 
before suing to acquire title against 
his judgment. Kirk vy. Macy, 53 Ind. 
A. 17, 101 NE 108. 

89. Settles v. Bond, 49 Ark, 114, 
4 SW 286; Blair v. Parker, 4 Tll. A. 


409 
Griffin v. Batterall Shoe Co., 


But see contra Mark 
15 Ind. 98 (under earlier 


40. 
13% Ark. 37, 207. ‘SW 439.) 

41: Weinstein vy. Yielding, 162 Ala. 
259, 50 ‘S126. 

[a] Property levied on.—It is not 
necessary to include in the schedule 
the property attached or levied upon 
and claimed to be exempt, as that 
would be needless repetition. Deca- 
tur Mercantile Co. v. Deford, 93 Ala. 
347, 9 S 454. 5 

42. Wiser v. Thomas, 39.Wash. 40, 
80 P 854. 

43. Roden v. Brown, 103 Ala. 324, 
15 S 598; Young v. Hubbard, 102 Ala. 
373, 14 S 569; Decatur Mercantile Co. 
v. Deford, 93 Ala. 347, 9 S 454; Buck- 
land v. Tonsmere, 90 Ala. 503, 8 S 68; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 248-251] 


“nished and claimed as exempt.‘t If an execution is- 

sues to one county the inventory and appraisement 
need not be made in all the counties where the 
debtor has property.*® 

Successive or alias executions. When a debtor has 
once presented a schedule of his property to the 
officer holding an execution, as required by statute, 
that schedule cannot be used or relied upon as a com- 
pliance with the statute, when a second execution 
is levied upon his property,4® unless as is the case 
under statutes in some states, the debtor is relieved 
from filing a new schedule for a fixed period of time 
after the return of an execution unsatisfied, the 
length of the period corresponding with the lifetime 
of the execution,*” provided no additional property 
is acquired within the statutory period.48 The ac- 
- quirement of additional property within the period 
necessitates the filing of another schedule.t? In 
other jurisdictions a second schedule after the issue 
of an alias is not required.°° Where a justice’s at- 
‘tachment levied on property is quashed, and part 
of same property is levied on under the justice’s 
execution on judgment, an exemption list, delivered 
as required by statute, applies to both writs.>1 

Effect of failure to file. If the inventory which is 
required by statute to be filed is not filed plaintiff is 
entitled, without tendering issue, to an order sub- 
jecting the property to process.®°? But if he does 
tender issue and proceeds to trial, he waives his right 
to claim a default judgment on that ground.®? 

[§ 249] 2. Time. The inventory or schedule 
must be filed or presented within the time, if any, 
prescribed_by the statute,54 or within a reasonable 
time if no time is preseribed.®> In some states it 
must accompany the claim,®°® but a supplemental 


Tonsmere vy. Buckland, 88 Ala. 312, 6 


EXEMPTIONS 


Ill.—Finlen v. Howard, 126 Ill. 259, 


* [25 C..J3.] 189 
schedule, if called for by the creditor, may be filed 
at any time before issues are formed.>? If the of- 
ficer levying an execution misleads the debtor in 
regard to it, so that the debtor for that reason fails 
to file or present his schedule within the time pre- 
seribed by the statute, he may file or present it after 
that time.®’ And where the officer fails to meet 
all the statutory requirements in giving notice of 
the levy to the debtor, the debtor will be exeused 
from presenting his schedule within the statutory 
time.°® If the officer gives the parties time to com- 
promise their differences, and the negotiations fail, 
he should give the debtor a reasonable time after 
failure, within which to file his schedule.*° If the 
officer receives a schedule without objection he can- 
not afterward escape its effect on the ground that it 
was not presented in time.® 

[§ 250] 3. Form and Sufficiency—a. In Gen- 
eral. The schedule or inventory must comply sub- 
stantially with the statutory provisions as to form,®? 
although the statutes must be lberally construed, 
and technical objections will not be allowed to pre- 
vail.°* Unless the statute so requires, the inventory 
need not be made separately from the claim,®* but it 
may be made upon the same paper and as a part 
of the claim verified by the same oath.® If the 
schedule is not in proper form, the officer is not 
bound to accept it,°° but he is bound to accept a 
proper schedule, and cannot dispute the truth of 
liber 

[§ 251] b. Listing and Specification of Prop- 
erty. The schedule should lst separately each 
article of a distinct kind, or of a distinct quality, 
grade, or description of the same kind, so as to 
enable the appraisers readily to identify *8 and to 


67. State .v. Read, 94 Ind. 103; 


S 904. 18 NE 560; Burns v. Turner, 193 Ill.| Douch v. Rahner, 61 Ind. 64. 
44, Courie v. Goodwin, 89 Ala. 569,|A. 172; Ehle v. Deitz, 32 Ill. A. 547; 68. Roden yv. Brown, 103 Ala. 324, 
8S 9, Griffin v. Maxwell, 23 Ill. A. 405;|15 S 598; Decatur Mercantile Co. v. 
45. Alvord v. Lent, 23 Mich. 369. Biggs v. McKenzie, 16 Ill. A. 286; | Deford, 93 Ala. 347, 9 S 454; Tons- 


“ 46. Weller. v. Moore. 50 Ark. 253, 
7 SW 130; Finley v. Sly, 44 Ind. 266. 
47. Gullett v. Conley, 81 Ill. A. 131 

(modifying rule in Biggs v. Mc- 

Kenzie, 16 Ill. A. 286); Camp v. Gan- 

ley, 6 Ill. A. 499 (decided prior to 

statute). 
48. Gullett $1" Bile AL 

13 


iL 
49. Gullett v. Conley, 81 Ill. A. 
ea 

50. Lafferty v. Sistalla, 11 Wyo. 
360,. 12. P1092. 

51. Preston v. Hufford, 81 W. Va. 
510, 94 SE 960. 2 

52. Ex p. Redd, 73 Ala. 548. 

53. Pilcher v. Chaffin, 3 Ala. A. 
660, 57 S 1014. 

54. Alden yv. Yeoman, 29 Ill. A. 
53; Griffin v. Maxwell, 23 Ill. A. 405. 

55. Alden vy. Yeoman, 29 Ill. A. 53; 
Griffin v. Maxwell, 23 Ill. A. 405. 

56. Roden v. Brown, 103 Ala. 324, 
15 S 598; Guise v. State, 41 Ark. 249. 

57. Roden v. Brown, 103 Ala. 324, 
15 S 598. 

58. Morrissey v. Feeley, 36 Ill. A. 
556. 

‘59. Gibson v. Peo., 122 Ill. A. 217. 

fa] Serving unsigned notice upon 
debtor excuses failure to present 
schedule within the ten day statu- 
tory limit. Gibson v. Peo., 122 Ill, A. 
217. 

60. Pelkey v. Peo., 11 Ill. A. 82. ° 

61. Taylor v. Beach, 14 Ill. A. 259. 

62. Ala.—Mitchell v. Corbin, 91 
Ala. 599, 3 S 810; Block v. George, 
83 Ala. 178, 4 S 836; McBrayer v. 


v. Conley, 


Dillard, 49 Ala. 174; Johnson  v. 
Huntsville Grocery Co. 10 Ala. A. 
479, 65 S 441. 


Ark.—Settles v. Bond, 49 Ark. 114, 
4 SW 286: Healy v. Conner, 40 Ark. 
352, 

Ga.—Stinson v. Hirsch, 125 Ga. 
149, 53 SE 1011. 


Chapin vy. Hoel, 11 Ill. A. 309; Cook 
v. Bohl, 8 Ill. A. 293; Casper v. Peo., 
aus A. 28; Blair v. Parker, 4 Ill. A. 

Inec.—-Guerin v. Kraner, 97 Ind. 533; 
Barkley v. Mahon, 95 Ind. 101. 

Nebr.—Mann vy. Welton, 21 Nebr. 
541, 32 NW 599. 

IN. D.—Pfeifer v. Hatton, 18 N. D. 
144, 118 NW 19. 

S. D.—Drake Marble, etc. Co. v. 
Bjoraas, 38 S. D. 88, 160 NW 725. 

63. Herschbach vy. Cassout, 197 Ill. 

A. 188; Astley v. Capron, 89 Ind. 
167; Gregory v. Latchem, 53 Ind. 449; 
Hisenhauer v. Dill, 6 Ind. A. 188, 33 
NE 220; Farquhar v. Hibben, 38 Nebr. 
556, 57 NW 290; Kriesel v. Eddy, 37 
Nebr. 638, 55 NW 224. ‘ 
‘ [a] MTlustrations.—(1) The omis- 
sion of the words ‘within and with- 
out the State’ does not invalidate 
the inventory where the affidavit con- 
tains a full account of all the debt- 
or’s property and alleges that no 
property has since been disposed of. 
Gregory v. Latchem, 53 Ind. 449. (2) 
Under a statute requiring an inven- 
tory, supported by an affidavit, of 
“all personal property .. . belonging 
to him [the debtor] or in which he 
had any interest at the date of the 
issuing of the writ,’ an averment 
that a schedule contains “a full and 
true account of all. . property” 
of the debtor “and held by, him at 
the date of the issuing of the exe- 
cution,” is sufficient without the 
words “or in which he then had any 
interest.” Astley v. Capron, 89 Ind. 
LOT anv: ; 

64, Decatur Mercantile Co. v. De- 
ford, 93 Ala. 847, 9 S 454. 

65. Decatur Mercantile Co. v. De- 
ford, 93 Ala. 347, 9 S 454. 

66. State v. Read. 94 Ind. 103; 
Douch vy. Rahner, 61 Ind. 64. 


mere v. Buckland, 88 Ala. 312, 6 S 
904; Burns v. Turner, 193 Ill. A. 172; 
McLean v. Hunter, 192 Ill: A. 450; 
Driggs v. Roth, 97 Ill. A. 39.+ 

[a]  Tllustrations.—(1) An inven- 
tory, filed by a debtor with his claim 
of exemption, specifying “two. hun- 
dred and twenty-five dollars in the 
hands of third persons, to whom de- 
fendant has loaned it,’ not stating 
the name of the borrower, nor the se- 
curity or evidence of indebtedness 
taken, is too general and indefinite. 
Tonsmere v. Buckland; 88 Ala, 312, 
318, 6 S 904. (2) An inventory which 
specifi2s ‘‘the salary due to him from 
the Louisville & Nashville Railroad 
Company, one month, $125. One 
horse, value $125, and one watch, . 
worth $10, and that he has no other 
property,” is a sufficient description 
of the property. Roden v. Brown, 103 
Avla...(32'4, 325, 45 S71 598. 

{b] Following levy.—If the sched- 
ule lists the property levied upon, a 
description of it following the word- 
ing of it in the levy is. sufficient. 
Pinkus v. Bamberger, 99 Ala. 266, 13 
S 578. 

[ce] In Georgia.—(1) The descrip- 
tion must be sufficient to identify 
the property. Gann v. McGee, 19 
Ga. A, 13, 90, SE 976... (2) In order 
to be superior to the title of a bona 
fide purchaser without actual notice, 
a statutory or short homestead, un- 
der Civ. Code (1895) § 2866, must 
contain a description of the property 
sought to be exempted sufficiently 
definite to impart constructive no- 
tice. Harris v. Hill, 1 Ga. A. 425, 
58 SH 124. (3) A schedule wherein 
no effort is made to specify any par- 
ticular property as exempt, but em- 
bracing all the classes of property 
which may be included in a sched- 
ule as exempt, is void. Kendall v. 


140 [250.5.] ° 


fix the value of ® each article. A schedule of prop- 
erty in distinct groups, each containing miscellane- 
ous articles in a lump, is insufficient.’° 
been held under a statute not requiring specifica- 
tion of particuldr articlés that a grouping will not 
invalidate the schedule, where all the property de- 
seribed is found at the place designated and is ap- 
praised.7? A vague and uncertain description will 
not be fatal, if the property is later identified.” 
Where the only. property owned by the debtor is 
money and the claim for exemption is for the full 
amount of the debt, a sworn statement that the sum 
attached constituted all of the claimant’s personal 
property at the time the suit was brought may be a 


sufficient inventory.7* 
[§ 252] ¢. 
erty."4 


Parker, 146 Ga. 260, 91 SE 31. (4) 
A description in a schedule, “One cow 
and calf,’ is too vague and indefinite 
to give notice to a bona fide pur- 
chaser for value of the exempt char- 
acter of particular property answer- 
ing to that general description. Har- 
ris v. Hill, supra. (5) A schedule 
of property sought to be exempted 
under Civ. Code § 2866, properly re- 
turned to the ordinary and by him 
recorded, is admissible in evidence 
in behalf of the head of the family, 
although it includes one acre of land 
and does not show on its face that 
the improvements were not worth 
more than two hundred dollars, or 
that the land was chiefly valuable 
for agricultural purposes, or that the 
land, if in a city, town, or village, 
was not worth more than five hun- 
dred dollars. Piedmont Nat. Bldg., 
ete., Assoc. v. Bryant, 115 Ga. 417, 
41 SE 661. (6) An allegation of an 
automobile as “one five-passenger 
Ford automobile” is sufficient to 
identify the property. Gann v. Mc- 
Gee, supra. 

69. WW. S.—In re Wilson, 108 Fed. 
197, 6 AmBankrR 287. 

Ala.—Pinkus v. Bamberger, 99 Ala. 
266, 13 S 578. 

Ark.—Farris v. Gross, 75 Ark. 391, 
87 SW 633, 5 AnnCas 616; Friedman 
v. Sullivan, 48 Ark. 213, 2 SW 785. 

Ill—Burns v. Turner, 193 Ill. A. 
172; McLean vy. Hunter, 192 Tll. A. 


450; McClellan y. Powell, 109 Til. 

A. 222: Moffett v. Sheehey, 52 I. 

A’ 6376. ; 
Nebr.—Farquhar v. Hibben, 38 


Nebr. 556, 57 NW 290. 

N. D.—Pfeifer v. Hatton, 18 N. D. 
144, 118 NW 19. 

Wash.—Wiser v. Thomas, 39 Wash. 
40, 80 P 854. 

70. Tonsmere v. Buckland, 88 Ala. 
312, 6 S 904; Friedman v. Sullivan, 
48 Ark. 213, 2 SW 785; Burns v. 
Turner, 193 Ill.. A. 172; Moffett v. 
Sheehey, 52 Ill. A. 376. ’ 

[a] Mlustrations.—(1) An item in 
a schedule given a levying officer, 
under § 2 of the exemption act, of 
“miscellaneous articles $25.00,” is 
not a sufficient designation of ex- 
empt property. Burns v. Turner, 193 
Till. A. 172. (2) An inventory specify- 
ing “household and kitchen furni- 
ture,” but’not otherwise describing 
the various articles of which it con- 
sisted, is insufficient. Tonsmere v. 
Buckland, 88 Ala, 312, 6 S 904. 

71. Farquhar v. Hibben, 38 Nebr. 
556, 57 NW 290. 

144 Tll. A. 


72. Keenan vy. Drew, 
388. 

Question for jury as to identifica- 
tion see infra § 317. 

73. Johnson vy. Huntsville Grocery 
Co., 10 Ala. A. 479, 65 S 441. 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Disclosure and Omission of Prop- 
The statutes ordinarily require that the 
schedule or inventory shall include all of the debt- 
or’s property,”® and the schedule must show that 
such requirement is complied with."® 
need include only the property owned by the debtor 


EXEMPTIONS 


But it has | to exemption *® 
of some articles 


especially where 
intent.®? 


[§ 254] e 


statement of the 
an exemption.®® 


The schedule 


74, Forfeiture of exemption by 
omission from schedule see supra 
§ 213. 

75. Farris v. Gross, 75 Ark. 391, 
87 SW 633, 5 AnnCas 616; Woodbury 
v. Euttle,*26 Tll. A. 211; ‘Biggs’ v. 
McKenzie, 16 Ill. A, 286. See cases 
supra note 38. 

{a] Reason for rule.—‘The obvi- 
ous purpose of this statute is to 
require a full disclosure of all prop- 
erty owned by the debtor at the 
time, and the only way in which the 
court may compel a compliance with 
the terms of the statute is to with- 
hold an allowance of the claim of 
exemption until such full disclosure 
be made by the debtor. The Legisla- 
ture may, without curtailment of the 
right cf exemption, provide a reason- 
able ‘method for ascertainment of the 
claim of exemption and the quantity 
and values of the property claimed 
as exempt. The feature of the stat- 
ute requiring a full disclosure on the 
part of the debtor of all his prop- 
erty does not impose an unreasonable 
condition upon'‘his right to claim ex- 
emptions.” Farris v. Gross, 75 Ark. 
391, 394, 87 SW 633, 5 AnnCas 616. 

[b] In Georgia (1) the application 
for constitutional homestead must be 
accompanied by a schedule of all of 
the applicant’s property. Wood v. 
Collins, 111 Ga. 32, 36 SE 423; Mc- 
Williams v. Bones, 84 Ga. 199, 10 SE 
723. (2) A creditor who files objec- 
tions to the allowance of an exemp- 
tion on the ground that specified arti- 
cles of personalty were omitted from 
the schedule, should, on the trial, be 
confined to the articles mentioned in 
his objections, and should not be 
allowed to show by evidence that 
other articles of personalty were 
omitted from the schedule. Wood v. 
Collins, 111 Ga. 32, 36 SH 423. (3) 
An amendment to such objections, 
which merely in loose and general 
terms alleged that the head of the 
family owned property not scheduled, 
some of which consisted of debts 
owing to him by persons unknown to 
the objector, without further specify- 
ing or describing the property 
charged to have been omitted, was 
properly disallowed for want of full- 
ness and certainty in these respects. 
Byeor v. Collins, 111 Ga. 32, 36 SE 

76. Hisenhauer v. Dill, 6 Ind. A. 
188, 33 NE 220; Pfeifer v. Hatton, 
18 N. D. 144, 118 NW 19. 

[a] Claim made by wife.—When 
the execution defendant is absent 
and a schedule is made out and veri- 
fied by his wife as permitted by 
statute, and she specifies all the prop- 
erty of her husband, both within and 
without the state, of which she has 
any knowledge, the schedule is not 


[§ 253] d. Claim of Exemption. 
statute requires the debtor to specify the particular 
property which he claims as exempt, a schedule of 
property which does not claim it or any portion of 
it as exempt is fatally defective.®? 
Right to Exemption. 
statutes in some states the inventory must be ac- 
companied by the verified statement of the debtor 
showing his right to the exemption claimed,** or by a 


~—-[§§ 251-254 


at the time when it is signed and sworn to.77 Prop- 
erty omitted from the schedule will not be entitled 


independently of any question of 


fraud, inadvertency, or mistake,’® except that ot 
the levying officer or some third person interested 
in the collection of the execution.*° 


The omission 
affects none of the debtor’s rights 


to exemption in the articles actually scheduled,** 


the omission is not with fraudulent 


Where the 


Under the 


capacity in which the debtor claims 
It must appear by the affidavit 


invalidated, nor the right of exemp- 
tion defeated, by the fact that she 
adds a‘statement that her husband 
may own something in some other 
state of which she has no knowledge. 
Hisenhauer y. Dill, 6 Ind. A. 188, 33 
NE 220. 

77. Taylor v. Beach, 14 I, A. 2592 

78. Burns v. Turner, 193 Ill. A. 
172; McLean y. Hunter, 192 Ill. A. 
450; Biggs v. McKenzie, 16 Ill. 
286; Blair v. Parker; 4 Ill. 
Wagner v. Olson, 3 N. D 
286; Drake Marble, ete., c 
Bjoraas, 38 S. D. 88, 160 NW 725; 
Brown v. Edmonds, 5.8. D. 508, 59 
NW 731; Paddock v. Balgord, 2 S. D. 
100, 48 NW 840; Longley v. Daly, 1 
S. D. 257, 46 NW _ 247. 


79. Burns’ v.;Turner, 193 Tils< A: 
172; McLean vy. Hunter, 192 Ill. A. 
450; Biggs v. McKenzie, 16 Ill... A. 


286; Blair v. Parker, 4 Ill. A. 409. 


80. Burns v. Turner, 193 Ill. A. 
eck McLean v. Hunter, 192 Ill. A. 
81. Ala.—Johnson ¥. Huntsville 


Grocery Co., 10 Ala. A. 479, 65 S 441. 
Ill_—Horton y. Smith, 46 Ill. A. 
241; Berry v. Hanks, 28 Ill. A. 51. < 
Ind.—Over v. Shannon, 91 Ind. 99; 


Douch vy. Rahner, 61 Ind. 64. 

N. D.—Waegner v. Olson, 3 N. D. | 
69, 54 NW 286. 

Ss. D.—Drake Marble, ete., Co. v. 
Bjoraas, 38 S. D. 88, 160 NW 725; 
Paddock y. Balgord, 2 S. D. 100, 48 
NW. 840. ; . 

Wash.—Mikkleson y. Parker, 3 
Wash. Ds baie Loe ode 

82. Keenan v. Drew, 144 Ill. A. 
388; Wagner v. Olson, 3 N. D. 69, 
54 NW 286. ; 

83. Guise v. State, 41 Ark. 249; 


Drake Marble, ete., Co. y. Bjoraas, 
38 S. D. 88, 160 NW 725. 

84. Neligh First Nat. Bank vy. 
Lancaster, 54 Nebr. 467, 74 NW 858. 

[a] For example, to entitle an 
execution or attachment defendant 
to a peremptory writ of mandamus 
to appraise property claimed to be 
exempt under Code Civ. Proc. § 521, 
he must allege, and prove, if not ad- 
mitted, that, after the seizure, and 
before the sale, he filed with the 
officer, or in the court from which 
the process issued, a schedule of 
his entire personal estate, together 
-with a sworn statement that such 
schedule is complete and correct, and 
that claimant iss a_ resident of 
the state, the head of a family, and 
not possessed of lands, town lots, or 
houses exempt as a homestead under 
the laws of this state. Neligh First 
Nat. Bank v. Lancaster, 54 Nebr. 467, 
74 NW _ 858. 

85. Stein v. Staats, 74 W. Va. 357, 
81 SE 1132. 


fa] Tustrxation—An affidavit to 


§§ 254-258] 


that the debt against which exemption is claimed 
was contracted subsequent to the passage of the 
exemption laws.°° It should show that the debt 
sued for was a debt by contract.87 In some juris- 
dictions the affidavit must show that the claimant is 
a resident. of the state,8® and in some the head of a 
family.*® On the contrary it has been held that 
in the absence of a requirement of the statute, the 
schedule need not state that the claimant is the 
head of a family.®° 

[§ 255] f. Signature and Verification. The 
schedule or inventory must, if required by the stat- 
ute, be properly signed ®! and verified.22 In such 
ease the officer may disregard a schedule that is not 
sworn to,°* but if the schedule is sworn to, and the 
claim is in substantial compliance with the re- 
quirements of a statute, the officer cannot refuse 
to set apart the property on the ground of alleged 
perjury in the affidavit,°* or on other grounds.®® 

- The schedule may be verified by the same affidavit 
as the claim.®® 
the very time it is filed and not before.97 The veri- 
fication need only state that the schedule contains 
a list of all the debtor’s personal property on the 
day of the date of the oath. 

[§ 256] g. Defects and Amendment. Where a 
defective inventory is filed and objected to, the 
allowance of filing of a new or amended inventory 
after the expiration of the time within which de- 
fendant may file an inventory as of right is dis- 
eretionary with the trial court.°® A schedule may be 
amended so as fo exclude property as to which the 
debtor is not entitled to an exemption. It has been 
held that a schedule cannot be amended to cure a 


an exemption list, showing that the | 754, 62 NW 217. 
debtor is a husband, that he is ab- 96. 


EXEMPTIONS 


The inventory should be verified at 


Decatur Mercantile Co. v. De- 


[25 C.5.] 141 


mistake of law.? An officer may be estopped to raise 
objections. to defects, where their existence may be 
attributed to his own dereliction in duty to the 
debtor. It is not necessary for the officer to object 
to the sufficiency of the schedule at the time it is 
filed or delivered to him,* and his failure to do so 
will not estop him from later contesting its suf- 
ficiency. The mere fact that the debtor delivered 
his schedule unsigned through inadvertence does not 
prevent him from enforcing his right to exemption 
claimed therein, where he subsequently offered to 
sign the schedule or make another.* In some states 
an Officer is not liable for refusing to allow an execu- 
tion debtor to amend his schedule.’ 

_[§ 257] 4. Filing and Delivery. Express pro- 
visions of the statute as to the particular officer with 
whom the schedule or inventory shall be filed must 
be complied with.’ Leaving the schedule at a place 
designated by the officer ® or with the officer’s wife 
with instructions to deliver it to him?° has been 
held sufficient. Where the statute requires the filing 
of the schedule with the justice, a filing with the 
constable is not sufficient.11 Nor, under’a statute 
providing for the filing of a schedule with the jus- 
‘tice and the issuing of a supersedeas by the justice, 
is it incumbent upon the debtor to serve the super- 
sedeas upon the officer? A statute requiring a 
debtor to deliver a schedule to the officer is suf- 
ficiently complied with where the debtor delivers a 
proper schedule to the officer, and the latter admits 
service thereon by copy, and returns the original to 
the debtor, retaining a copy.?® 

[§ 258] 5. Operation and Effect. Unless at- 
tacked as fraudulent,1* or unless an appraisement of 


[a] Tlustrations.—(1) Where an 
officer refuses to receive the sched- 


sent, and that exemption is claimed | ford, 93 Ala. 3847, 9 S 454, . ule properly tendered by the debtor, 
by affiant, his wife, on his behalf, 97. Young v. Hubbard,.102 Ala.| making no objection that it was not 
sufficiently specifies the character in | 373, 14 S 569. in compliance with the law, upon suit 
which the debtor claims an exemp- 98. Taylor v. Beach, 14 Il). A.|brought, he will not be allowed to 
tion. Stein v. Staats, 74 W. Va. 357, | 259. object to the schedule as not comply- - 
81 SE 1132. _ 99. Buckland v. Tonsmere, 90 Ala.|ing with the statute. Pensoneau_vV. 
86. Ely v. Blacker, 112 Ala. 311,/503, 8 S 68. " 518) Masserang, 8 Jll. A, 298. (2) If the 
20 S 570. {a] °In Georgia a petition for|constable swears the debtor to the 


87. Huffman v. Thompson, 64 Ark. 
196, 41. SW 428. 

gs. Porter v. Navin, 52 Ark. 352, 
12 SW 705; Guise v. State, 41 Ark. 
249: Neligh First Nat. Bank v. Lan- 
caster, 54 Nebr. 467, 74 NW_858. 


has been omitted, 
therefrom any 


homestead may be amended by add- 
ing to the schedule something which 


article of 
therein set forth. 
has by mistake inserted property be- 


schedule and then carries the sched- 
ule away, he cannot question its val- 
idity on account of the lack of the 
debtor’s. signature. Cooper v. Payne, 
36 Tl. A.5155: 

Fh te of officers see supra §§ 229— 


but not by striking 
property 
If the applicant 


ligh First Nat. Bank_v.| longing not to him but to another, he F 
De cssob we Nebr. 467, 74 NW |should dismiss his application and 4. Mclean y. Hunter, 192 Ill. A. 
858. : file another one, omitting such arti- | 450. 


90. Wepster v. McGauvran, 8 N. D. 

4) NW 80. ; 
og Ss v. Maxwell, 23 Ill. A. 
405; Cook v. Bohl, 8 Ill. A. 293. 

[a] Sufficiency.—(1) If the debtor ie 
himself writes his name in the pody |SW 83 
of the affidavit attached to his sched- 
ule, this is a sufficient signing of the 
schedule, under a statute requiring 
it to be “subscribed,” since the name 
is below the schedule. Schumann vV. 
Pilcher, 36 Ill. A. 43. (2) The fact 
that the name is written in a differ- 
ent handwriting from that in the 
rest of the affidavit is enough to put 
the officer on inquiry so as to charge 
him with knowledge that it was writ- 


as were in the 


SE 723. 


the 


ten by the debtor. Schumann vV.|to within 
Pilcher, 36 Ill. A. 43. 
Duty of officer to call sere Fd eae 
of signature see supra $ c Pace. 
ese a acim. Maxwell, 23 Ill. A.|59 NW Tous 
405; Cook v. Bohl, 8 Ill. A. 293; Cas- [a] 


per v. Peo., 6 Ill. A. 28; Huseman v.|lief that certain 


cles of property not belonging to him 5. 
McWilliams v. Bones, 84 Ga. 199, 10 
Swift v. Cox, 138 Ark. 606, 212 


[a] Illustration.—Where after the 
property listed in the original sched- 
ule was appraised and its value de- 
termined to be in excess of the maxi- 
mum amount which the debtor could 
claim as exempt he may amend it by 
excluding property bought under a 
conditional sale, title to which had 
been reserved by the seller and other 
articles upon which a mortgage had 
been executed, bringing the residue 


Swift v. Cox, 138 Ark. 606, 212 SW 
Brown v. Edmonds, 5 S. D. 508, 
Tllustration.—The debtor’s be- 9. 


McLean v. Hunter, 192 Ill. A. 


previous. schedule. | 450; Doyle v. Hall, 86 Ill. A. 163. 
“ings Langston vy. Murphy, 31 Ill. A. 
-% Blair v. Parker, 4 Tll. A. 409. 


Aue Ark.—Garrett v. Wade, 46 Ark. 
Ill—Doyle v. Hall, 86 Ill. A. 163; 

Miller v. Rolen, 39 Ill. A. 350. 

. N. D—Burcell v. Goldstein, 23 

N. D. 257, 136 NW 243. 
S. D.—Swenson v. Christoferson, 

10 S. D. 188, 72 NW 459, 66 AmSR 


G420 

W. Va.—Tavylor v. Belville, 70 W. 
Va. 484, 74 SE 517. 

[a] The filing of a petition in 
bankruptcy is not equivalent to de- 
livering a schedule to the officer hav- 
ing the execution or filing it in the 
court whence the writ issued. Doyle 
v. Hall, 86 Ill. A. 1638. 

Miller v. Rolen, 39 Ill. A. 350. 
85 Ala. .569, 


statutory amount. 


property, a watch 10. Bryan vy. Kelly, 


i - Kahn |and chain, omitted by him from his|5 S 346. : 

ome ste oon ee s NTe2, 63 NE | schedule was included in the term 11. Burcell v. Goldstein, 23 N. D. 
430; Stein v. Staats 74 W. Va. 357, | “household furniture” is a mistake of | 257, 136 NW 243. H 

i “1132: Taylor v. Belville, 70|law, and is therefore no ground for 12. Taylor v. Tomlinson, 65 Ark. 

ove 484, 74 SE 517 correcting the schedule. Brown y.|544, 45 SW 544; Minor v, Edwards, 
Shag i eetom v. Delias, 199 Ill. A.|Hdmonds, 5.8. D. 508, 59 NW 731. |6 Ind. T. 438, 98 SW 151. 

Dre Cae "Maxwell, 23 Ill. A. 405;|_ 3. Horton v. Smith, 46 Il. A. 241;) | 13. Swenson v. Christoferson, 10 
4G Re aes 6 A. 28: Huseman | Miller v. Rolen, 39 Tll. A. 350;.Cooper|S. D. 188, 72 NW 459, 66 AmSR 
de aide tamale 7, 4 NE vy. Payne, 36 Ill. A. 155; Schumann v. | 712 


i Ind. 317, 4 NE 42. 
ee ae “Shannon, 91 Ind. 99. 


Smith vy. Johnson, 43 Nebr. 


Smith v. 


94. 


95. 14 I. 


A, 259. 


Pilcher, 36 Ill. A. 43; Taylor v. Beach, 


14, Preston v. Hufford, 81 W. Va. 
510, 94 SE 960. 
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the property listed is demanded,!* the exemption 
schedule prepared and filed under the statute is 
conclusive, both as to property and its valuation. 
Where the statute provides for both a schedule and 
an appraisement, the schedule does not take the 
place of the appraisement as determining values and 
hence it is immaterial whether it shows the debtor’s 
property to be worth more or less than the statutory 
amount or whether it shows it to be of any value 
whatever.?® 

[§ 259] G. Appraisement—l. Necessity in Gen- 
eral. Provision is made by some statutes for the 
appraisal of the property of the debtor and his 
selection thereafter of the articles which he desires 
to claim as exempt to the amount of the exemption 
fixed by statute.17 Under such statutes an-ap- 
praisal is essential to the right of exemption.1® 
When the statute requires an appraisement, a new 
appraisement is necessary on each successive execu- 
tion.19 In case an appraisement is necessary and 
has not been made, the debtor cannot claim an 
amount equal to that which he is entitled to claim 
as exempt from the proceeds of sale of the prop- 
erty.2° Statutes requiring appraisement ordinarily 
do not refer to articles of property specifically 
exempt,?? nor does a requirement that property be 
appraised apply to a separate exemption of debts 
and wages.22, So where the debtor elects to receive 
his exemption in money, no appraisement is neces- 
sary.?° 

[§ 260] 2. Authority and Duty to Procure. The 
duty of having the property appraised is generally 
imposed upon the officer.2* Where the debtor has 
complied with the conditions imposed by statute, the 
duty of the officer charged with securing the ap- 
praisement becomes mandatory *° and ministerial.?6 
The officer is not justified in refusing to have an 
appraisement made because of perjury by the debtor 
in swearing to his schedule.2’_ A wrongful refusal of 
the officer to cause the appraisal to be made will 
not, according to some authorities, render the sale 


15. Preston y. Hufford, 81 W. Va. 
510, 94 SE 960. 
16. Weller v. Moore, 50 Ark. 253, 


7 SW 1380; Millerke v. Reiley, 31 8. D.| 32 NW’ 599; 
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54 Nebr. 467, 74. NW 858; Cunning- 
ham v.sConway, 25 Nebr. 615, 41 NW 
452; Mann v. Welton, 21 Nebr. 
Millerke v. Reiley, 31 
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void,?® although there is authority to the contrary.” 
A. statute which provides that the sheriff or other 
officer making a levy shall, on demand, summon 
the appraisers authorizes a constable levying an 
execution from a justice’s court likewise to sum- 
mon them.®° 

[§ 261] 3.. Demand and Waiver. Where, un- 
der the statute, the debtor must demand the ap- 
praisement, a failure to make the demand consti- 
tutes a waiver by the debtor of his exemption 
rights.34_ The demand by the debtor must be made 
seasonably or an appraisement may be refused.*? 
In cases where the exemption is claimed in real 
estate, the appraisement must be demanded by the 
debtor before inquisition, where inquisition is re- 
quired.°* In states where the demand for the ap- 
praisement must be made by the ereditor, if the 
ereditor fails to do so, it is the duty of the officer 
to release to the debtor the property claimed to be 
exempt,?* and the ecreditor’s failure to-demand an 
appraisement operating as a waiver of his rights, 
the court is not called upon to consider the question 
of value.®> 

[§ 262] 4. Time. Where the statute provides 
that, on delivery of the schedule to him by the 
debtor, the officer shall ‘‘thereupon’’ summon ap- 
praisers, he shall do so without delay as soon as it 
can reasonably be done,*® and the debtor is required 
to hold his property in readiness for a reasonable 
time for the purpose of appraisement.®* A delay in 
the making of an appraisement will not defeat the 
rights of the debtor to an exemption, where not 
due to his fault.*§ 

[§ 263] 5. Presence of Property. The property 
should be present when the appraisement is made,?® 
and where it is not present and the debtor is not at 
fault he may complain if he has been injured.4® The 
property need not be in view of the officer before he 
appoints the appraisers,#! and the fact that the 
property is in another county will not excuse him 
from appointing them.*? 


32. Line’s App., 2 Grant (Pa.) 197. 
[a] Before judgment.—A demand 
for the benefit of the exemption law 
and for an appraisement thereunder 


541, 


342, 141 NW 136. 

17. See statutory provisions, 

18. Finien v. Howard, 126 [ll. 259, 
18 NE 560; Smith y. Dauel, 29 Ill. A. 
290; Menzie v. Kelly; 8 Ill. A. 259; 
Nyman’s App., 71 Pa. 447; Hatch v. 
Bartle, 45 Pa. 166, 84 AmD 484; Ham- 
mer v. Freese, 19 Pa. 255; Pearson’s 
App:, 2 Mon, (Pa:) 678; Line’s App., 
2 Grant (Pa) 197; Kerns v. Beam, 
i hianeBar” ¢Pa-.)- 83s, Pentzonv. 
Rooker, 1 LehighValLR (Pa.) 151; 
Millerke v. Reiley, 31 S. D. 342, 141 
NW 136. ' 

[a] Return of nulla bona.—The 
officer has no right to return the 
writ, “no goods,” although it is plain 
that the exemptions would fully 
cover all the goods. O’Malley v. 
Dempsey, 3 LegGaz (Pa.) 225. 

19. Weller v. Moore, 50 Ark, 253, 
7 SW 130; Finley v. Sly, 44 Ind. 266; 
Strouse v. Becker, 88 Pa. 190, 80 
' AmD 474, 44 Pa. 206; Dodson’s App., 
25 Pa. 232; Bechtel’s App., 2 Grant 
(Pa.) 875; Line’s App., 2 Grant (Pa.) 
ORs 


20. Hammer v. Freese, 19 Pa. 255. 

21. Johnson y. Bartek, 56 Nebr. 
422, 76 NW 878. 

,22. State v. Barada, 57 Mo. 562. 

23. Peterman’s App., 76 Pa. 116; 
Riley’s Est., 13 Pa. Dist. 442, 30 Pa. 
Co. 416. 

24, Wyckoff v. Wyllis, 8 Mich. 48; 
State v. Kurtzeborn, 2. Mo. A. 335; 
Neligh First Nat. Bank v. Lancaster, 


S.-D. 342, 141 NW 186. 

25. Over v. Shannon, 91 Ind. 99; 
“Neligh First Nat. Bank v. Lancaster, 
54 Nebr. 467, 74 NW 858; State v. 
Wilson, 31. Nebr. 462, 48 NW _ 147; 
Hamilton y. Fleming, 26 Nebr. 240, 41 
NW 1002; Cunningham y. Conway, 25 
Nebr. 615, 41 NW 452; State v. Cun- 
ningham, 6 Nebr. 90; Peo. v. McClay, 
2 Nebr. 7. 

[a] Necessity of selection.—Where 
the debtor selects property in lieu 
of property specifically exempt, the 
officer is not obliged to summon ap- 
praisers until the debtor has made 
his ‘selection. Parketon v. Pugsley, 
142 Mo. A. 587, 121 SW 789. 

{b] Property not divisible.—The 
fact that the property claimed as 
exempt by the execution debtor is 
not susceptible of division so as to 
set aside the exemption in kind is 
no excuse for the officer’s failure to 
have it appraised as required by the 
statute. State v. Harrington, 33 Mo. 


A. 476. 

26. Pudney v. Burkhart, 62 Ind. 
179; State v. Cunningham, 6 Nebr. 
D. 342, 


90; Millerke v. Reiley, 31 S. 
Over v. Shannon, 91 Ind. 99. 


“he Vise 136. 
28. Hatch vy. Bartle, 45 Pa. 166, 
84 AmD 484, 
29. Over v. Shannon, 91 Ind. 99. 
30. McAuley v. Morris, 101 N. C. 
369; 7 SE 888. 
31. Line’s App., 2 Grant (Pa.) 197. 


in case. of an attachment under the 
Fraudulent Debtor’s Act of March 17, 
1869 (P. L. p 8) may be made before 
the entry of judgment therein. Cun- 
ningham y. Duncan, 5 Pa. Dist. 574, 
L3nPa wow 0: 

Magee tiene v. Moulder, 8 Pa. 


Can 156: : 

34. Shell v. Svennson, 93 Wash. 
40, 159 P 1076; American Paper Co.-v. 
Sullivan, 84 Wash. 390, 75 P 991; 
State v. Gardner, 32 Wash. 550, 73 P 
Eke re ey 858. 

5. tate v. McNeill, 58 Wash. 47, 
107 P 1028, 137 AmSR 1038. 

6. Ehle v. Deitz, 32 Ill: A. 547; 
Smith v. Dauel, 29 Ill. A. 290. 

37. Smith v. Dauel, 29 Tll. A. 290. 

88. Coleman’s App., 103 Pa. 366; 
Seibert’s App., 73 Pa. 359. 

[a] Mflustration.—At the time of 
a levy defendant claims his exemp- 
tion, but no appraisement is made 
by the sheriff who afterward goes 
out of office. At the request of de- 
fendant, the next sheriff on the day 
of the sale has the real estate ap- 
praised. Defendant is entitled to the 
exemption out of the proceeds of the 
real estate. Seibert’s App., 73 Pa. 


359. 
39. Smith v. Dauel, 29 Ill. A. 290. 
40. Smith v. Dauel, 29 Ill. A. 290, 
wtees Lansden y. Hampton, 38 Ill. A. 
a Lansden v. Hampton, 38 Ill. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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[§ 264] 6. Selection and Competency of Ap- 
praisers. The appraisers must be legally ap- 
pointed,** and the appraisal should show that fact.44 
They should be persons who are fitted to determine 
the value of the property seized *® and they should 
be disinterested *#® and of the statutory number.!? 
Appraisers should not be appointed by the debtor, 
in the absence of a statutory provision permitting 
it.48 Statutes, however, sometimes provide for the 
selection of one appraiser by the debtor and one by 
the creditor, and for an appointment by the officer 
where either party fails to make a selection.*? If 
the debtor or creditor or both fail to exercise their 
privilege of naming a person to act as one of the 
appraisers, this furnishes no legal excuse for the 
officer not to proceed with the appraisement.5° In 
such case it becomes the officer’s duty to select the 
appraisers himself and to proceed with the appraise- 
ment.°+ Some statutes provide that the appraisers 
shall be summoned ‘‘from the neighborhood.’’ 5? 
The requirements of such a statute are not measured 
by any arbitrary rule of distance or. tepography,®* 
and in a city where the neizhborhood covers a 
smaller space than in the country, a district within 
a radius of a mile or thereabouts, may still be held 
to be a neighborhood.*+ An appraisement made by 
persons not competent to make it under the statute 
is invalid.6> Where it does not appear that any 
objection was made on account of an appraiser’s 
incompetency, no presumption of incompetency will 
be indulged in on appeal.®® 

[§ 265] 7. Conduct of Appraisement; Valuation 
of Property. The appraisement should be made in 
public.°? The debtor *8 and the creditor *® and thei? 
attorneys ®° are entitled to be present. The ap- 
praisers must value the property at its fair market 
value.*1 Where mortgaged property is included in 
the schedule the appraisers must fix its value with- 
out regard to the mortgage.** A sale later of the 
property for more than its appraised value will 
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not invalidate the appraisement,** unless the dispar- 
ity is so great as to furnish ground for presumption 
of fraud or incompetency on the part of the ap- 
praisers.°* The only authority of the appraisers 
is to fix a fair value, by inspection and handling, 
upon what property they can see.*® They are not 
authorized to consider and adjust equities between 
an execution debtor and third persons,®* or to ascer- 
tain whether a mortgage was given for money bor- 
rowed for future advances or for indemnity to the 
mortgagee against a liability which might or might 
not arise.§? 

[§ 266] 8. Return. The return of the apprais- 
ers should be made to the officer designated by stat- 
ute,°> but where it is inadvertently made to the 
wrong officer, the appraisal is not thereby rendered 
void.®® If the return of the appraisers sets out the 
different classes of articles and sufficiently enumer- 
ates each and attaches the value thereto the return 
is sufficiently specific.7”° But when the statute pro- 
vides for a schedule of all the debtor’s property, 
and requires the appraiser to fix a ‘‘fair valuation 
upon each article,’’ an appraisement fixing a value, 
not upon separate articles, but upon groups con- 
taining miscellaneous articles, is insufficient.™4 

[§ 267] 9. Objections. If the appraisement is 
not deemed a proper one by the debtor, he. should 
seek to have it corrected.?? Opportunity should be 
given to creditors also to have an appraisement, to 
which they object corrected,’* and where the hear- 
ing on the objections of one creditor is postponed 
by the court to a future day, it is not too late, on 
that day, for another creditor to appear and file 
objections to the schedule of personalty.“* If the 
appraisement is accepted by the debtor he waives 
all imperfections in it and cannot be heard to ob- 
ject to it afterward.” 

[§ 268] 10. Setting Aside and Confirmation. 
The court has power to set aside an appraisement 
for cause,’® even though the exemption statute does 


Ehle y. Deitz, 32 Ill. A. 547. 
Ehle v. Deitz, 32 Ill. A. 547. 
Morris v. Town, 1 WklyNC 
Cas) eo 

{a] MTllustration.—Where the plant 
of a printer is appraised and only one 
of the appraisers is a printer, the ap- 
_praisement may be set aside on the 
ground that it should have been made 
by three master printers. Norris v. 
Town, 1 WklyNC (Pa.)_ 51. 

46. See cases infra this note. | 

[a] Blood relations of the parties 
are not competent, for they are_not 
disinterested. Strasburg First Nat. 
Bank v. Keen, 11 Pa. Co. 47. . 

[b] An attorney, conducting at- 
tachment proceedings, cannot be se- 
lected as appraiser under an execu- 
tion in force against the same de- 
fendant at the same time. Bayne Vv. 
Patterson, 40 Mich. 658. ; 

[c] A sheriff’s employee is not a 
disinterested and competent person 
to determine the value of property 
seized on execution within the 
meaning of the exemption law.  Le- 
vinite v. Chuya, 10 Kulp (Pa) 264. 

47. Johnson v. Bartek, 54 Nebr. 
787, 75 NW 55. 

48. Halle v. 
330. uns 

49. See statutory provisions. 

50. Kelley v. McFadden, 80 
536; abilerice v. Reiley, 31 S. D. 
141 NW : 

Bl ae welley, Vv. McFadden, 80 
536; Millerke v. Reiley, SES, Ds 
141 NW 136. ‘ 

52. See statutory provisions. 

58. ~State v. Jungling, 116 Mo. 
22 SW 688. : 

54, State v. Jungling, 116 Mo. 


2 8. 4 
oad pees v. Patterson, 40 Mich. 


Felsinger, 19 Pa. Co. 


162, 


658; Levinite v. Chuya, 10 Kulp (Pa.) 
264; Strasburg First Nat. Bank v. 
Keen, 11 Pa. Co. 47. 

[a] Debtor’s appointees.—If it is 
shown that the appraisers were prac- 
tically appointed by the debtor, that 
fact with other circumstances tend- 
ing to show the bad faith in the 
transaction will justify a setting 
aside of the appraisement. Halle v. 
Felsinger, 19 Pa. Co. 330. 


56. Kelley v. McFadden, 80 Ind. 
536. 

57. Huddy v. Sproule, 4 Phila. 
Pa-)) 3538. 
‘ ip. Halle v. Felsinger, 19 Pa. Co. 


330; Huddy v. Sproule, 4 Phila, (Pa.) 
353. 

59. Halle vy. Felsinger, 19 Pa. Co. 
330. 

[a] Application.—Where the ap- 
praisement was made without notice 
to plaintiff in the execution or his 
attorney, and in their absence, and 
on the same day the property was 
sold for four times its appraised 
value, the appraisement was set 
aside. Halle v. Felsinger, 19 Pa. Co. 


330. 
60. Halle v. Felsinger, 19 Pa. Co. 


330. 
61. Sleeper v. Nicholson, 1 Phila. 
(Pa.) 348; Fisher v. Hughes, 2 Pittsb 


LegJ (Pa.) 272. 


62. Moffett v- Sheehey, 52 Ill. A. 
6. 
oe: Norris v. Town, 1 WklyNC 
(Pa.) 62. 


[a] Tustration.—An appraisement 
will not be set aside by the court 
on the ground that articles, appraised 
for three hundred dollars, afterward 
sold for five hundred dollars. Norris 
vy. Town, 1 WklyNC (Pa.) 62. 

64, Halle v. Felsinger, 19 Pa. Co. 


330. 

[a] Dlustration. — Where goods 
appraised at three hundred dollars 
later on the same day sold for twelve 
hundred dollars, the appraisement 
will be set aside. Halle v. Felsinger, 
19 Pa. Co. 330. 

65. Parham v. McMurray, 32 Ark. 
ae Moffett v. Sheehey, 52 Ill. A. 


478 Moffett v. Sheehey, 52 Ill. A. 
67. Moffett v. Sheehey, 52 Ill. A. 
68. McAuley v. Morris, 101 N. ©. 

369, 7 SE 883. 

69. McAuley v. Morris, 101 N. C. 


369, 7 SE 883. 

[a] Dllustration. — Although the 
statute requires the return to be 
made to the clerk of the superior 
court of the county in which the ap- 
praisal was made and filed there, the 
appraisal and allotment made upon a 
judgment of a justice of the peace is 
not rendered void by reason of the 
fact that the return was made to the 
court of the justice of the peace. 
McAuley v. Morris, 101 N. C. 369, 7 
SE 883. 

Moffett v. Sheehey, 52 Ill. A. 
Ray ve / Thornton; 95 tN ee: 


Moffett v. Sheehey, 52 Ill. A. 


72. Moffett v. Sheehey, 52 Ill. A. 
376; Gardner v. McConnaughey, 157 
N. C. 481, 73 SE 125. 

73. Robson vy. Linddrum, 47 Ga. 
250 


74. Robson y, Lindrum, 47 Ga. 250. 

75. Moffett v. Sheehey, 52 Ill. A. 
376; State v. Conner, 73 Mo, 572. 

76. Halle v. Felsinger, 19 Pa. Co. 
330; Strasburg First Nat. Bank vy 


71. 
76 
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not expressly confer such power.”? The court is not 
confined merely to the ascertainment of the fairness 
of the appraisement, but may exercise the discre- 
tion of a court of equity, under all the cireum- 
stances of the case in confirming or declining to con- 
firm the appraisement.*® If the appraisement is 
manifestly and greatly below its fair market value, 
it may be set aside.*? Where property appraised is 
destroyed without fault of the debtor before ap- 
proval of appraisement by the court, and where the 
interests of creditors are not involved, the court 
may decline to approve the appraisement, so that 
other property may be retained in place of that de- 
stroyed.®° 

[§ 269] 11. Conclusiveness and Effect. If, on 
appraisal the value of the property selected is not 
more than the amount which the debtor is entitled 
to hold as exempt, the officer must release it to 
him.* The appraisement does not determine 
whether the property which has been set apart as 
exempt is lawfully exempt. That question remains 
for the determination of the court.s?. And so the 
action of appraisers in setting apart personal prop- 
erty as exempt is not a final adjudication on the 
debtor’s right of exemption,®* but merely puts the 
debtor in a position to present his claim to the 
property, so that it may be awarded to him, pro- 
vided it appears to the court that he is legally en- 
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i titled thereto.*¢ A creditor, therefore, who acts 


upon the appraisement as though it were a final 
adjudication on the debtor’s right of exemption, 
runs the risk of so doing.*> But when the appraise- 
ment is made in the presence of the creditor under 
circumstances showing an acquiescence by him in the 
debtor’s claim, it may operate as an estoppel of the 
ereditor to later contest the claim.’ The valuation 
of the appraisers is, in the absence of fraud or 
collusion, in some jurisdictions conclusive,§* in oth- 
ers, not.88 A debtor who, after appraisement, re- 
plevies property claimed to be exempt is bound 
by the appraisal value, if the property is exempt,®° 
but if the property is not exempt, he cannot claim 
the advantage of an appraised undervaluation.®® A 
disclaimer by the debtor of title to\property ap- 
praised makes the appraisement inoperative.®! The 
appraisal is not binding on a second execution ered- 
itor whose execution did not issue until after ap- 
praisal was made.®? He is entitled to a second ap- 
praisal under his own execution.®* 

[§ 270] 12. Costs. The debtor is not required 
to pay the costs of the appraisement.®* 

[§ 271] H. Selection *°—1. In General. Where 
a debtor possesses a number of articles some part or 
some one of which the law exempts,®° or where the 
statute exempts property generally to a certain 
amount and the debtor owns property in excess of 


ieene tt. (Pa, i Co... 4730 \euddy, .v. 
Sproule, 4 Phila. (Pa.) 353; Sleeper 
v. Nicholson, 1 Phila. (Pa.) 348; Wil- 
kins y. Rubincam, 15 WklyNC (Pa.) 
128. 

fa] Application. — Where an ap- 
praisement is made without notice to, 
and in the absenze of, the creditor’s 
attorney, and where defendant’s at- 
torney is present and the appraisers 
are practically named by him and 
known by them to have been so 
named, and where the property is 
apparently grossly under value, the 
court is justified in setting aside the 
appraisement. Halle y. Felsinger, 19 
Pa. Co. 330. 

77. See cases supra note 76. 
Kunkle’s Est., 4 Pa. Co. 234. 
Halle vy. Felsinger, 19 Pa. Co. 
330; Sleeper v. Nicholson, 1 Phila. 
(Pa.) 348; Fisher vy. Hughes, 2 Pittsb 
LegJ (Pa.) 272. 

80. Kunkle’s Hst., 4 Pa. Co. 234, 

{a] Reason for rule.—‘“‘The pur- 
pose of the widow’s exemption Act 
is to benefit the family upon the re- 
moval by death of its head. It says 
that such property ‘shall not be sold, 
but suffered to remain for the use of 
the widow and family.’ It contem- 
plates that it shall be ‘suffered to 
remain’ for such ‘use’ after the ap- 
proval of the appraisement by the 
court, when the administrator shall 
withdraw from its control and give 
up the possession to the widow. We 
think that our discretion 1s not con- 
fined to merely ascertaining whether 
the appraisement is a fair one, but 
that, as a court of equity, we may 
extend our inquiries beyond that, and 
exercise a sound discretion on the 
circumstances which may present 
themselves. There are here no cred- 
itors whose interest will be affected, 
and, while the question mooted is per- 
haps not entirely free from doubt, 
we think we do no violence to the 
spirit of the law and subserve its 
purpose and intent, when, under the 
circumstances, we decline to approve 
of the appraisement as presented, and 
leave the widow at liberty to retain 
other property in the place of that 
destroyed.” Kunkle’s Est., 4 Pa. Co. 
234, 237. 
eet State v. Kurtzeborn, 2 Mo. A. 


82. Parham y. McMurray, 32 Ark. 


261; Christopher v. Bowden, 17 Fla. 
603; Imhoff’s App., 119 Pa. 350, 13 
A 279; Laucks’ App., 24 Pa. 426. 


ooecr Imhoff’s App., 119 Pa. 350, 13 
84, Imhoff’s App., 119 Pa. 350, 13 

A279. 

es Pierce v. Boalick, 36 Pa. Co. 

oe Hershey y. Metzgar, 90 Pa. 
[a] Severing growing crop by ap- 


praisement. — Where execution is 
levied on real and personal estate 
and defendant claims his exemption 
and elects to have the growing grain, 
which is duly appraised in the pres- 
ence of one of plaintiffs, and the land 
is subsequently purchased by plain- 
tiffs who claim that the growing 
grain passed to them, the appraise- 
ment under the circumstances is a 
severance of the grain from _ the 
realty and plaintiffs are not entitled 


En ereke- Hershey v. Metzgar, 90 Pa. 
87. Levi v. Groves, 7 


Oh. Dec. 
(Reprint) 508, 3 CincLBul 569. r 
88. Kunkle’s Est., 4 Pa. Co. 234. 
89. Wood v. Bresnahan, 63 Mich. 
614, 30 NW 206. 

90. Wood vy. Bresnahan, 63 Mich. 
614, 30 NW 206. 

91. Gilleland vy. Rhoads, 34 Pa. 


187. 
evar Wisser v. Wisser, 8 Pa. Dist. 
ee Wisser v. Wisser, 8 Pa. Dist. 


94, Gross v. Pinsky, 26 Pa. Dist. 


Reason for rule.—“To require 
a poor man to pay the costs of the 
appraisement would be to deprive 
him of that which the law gives him, 
viz., goods to the value of $300, if 
so much is levied on.’ Gross vy. 
Pinsky, 26 Pa. Dist. 141, 142. 


95. Cross references: 
Amount of exemption see supra 
§§ 150-153. 


Effect of ownership or possession of 
other property generally see supra 
§§ 13-15. 

A ote see Bankruptcy 8§ 637, 


Liability of sheriff for sale without 
permitting selection see Sheriffs 
and Constables [85 Cye 1687]. 

On assignment for benefit of credi- 


tors see Assignments for Benefit 

of Creditors § 519. 

96. U. S.—In re French, 231 Fed. 
255; In re Blanchard, 161 Fed. 797. 

Ala.—Ross v. Hannah,-18 Ala. 125. 


Saati ser v.. O’Neal,' 22° Cak 
Colo.—Schwartz v. Birnbaun, 21 


Colo. 21, 39 P 416. 

Iil.—Finlen vy. Howard, 126 Ill. 259, 
18 NE 560; Amend v. Smith, 87 Ill. 
198; Johnson v. Larcade, 110 Jll. A. 
gts Moffett v. Sheehey, 52 Ill. A. 
76. 
Iowa.—Parker vy. Haley, 60 Iowa 
325, 14 NW 359. 

Kan.—Nuzman v. Schooley, 36 Kan. 
177, 12 P 829; Rice v. Nolan, 33 Kan. 
28, 5°P 437, 

Ky.—Whittington v. Pence, 38 SW 
843, 18 KyL 942; Stirman v. Smith, 
10 SW 131, 10 KyL 665; Robinson v. 


Myers, 3 Dana 441; Westerland vy.. 
Moreland, 34 Wy 324, 31. Ky. .Op.. 


Me.—Colson vy. Wilson, 58 Me. 416. 
Md.—State vy. Boulden, 57 Mad. 314. 
: ena eis v. Mansir, 2 Allen 

19. 

Mich.—Ganong v. Green, 71 Mich. 
1, 88 NW 661; Bayne v.. Patterson, 
40 Mich, 658; Town v. Elmore, 38 
Mich. 305. 

Minn.—Anderson v. Ege, 44 Minn. 
216, 46 NW 362. 

Mo.—Finley v. Barker, 110 Mo. 408, 
20 SW 177; Davis v. Williamson, 68 
Mo. A. 307. 

Mont.—Tetrault v. 
Mont. 524, 171 P 1148. 


Ingraham, 54 


Nebr.—Conway v. Roberts, 38 Nebr. 


456, 56 NW 980. 


fue orier eee v. Williams, 16 Nev. 
416. 

N. H.—Greenleaf v. Sanborn, 44 
NAB 6: 

N. Y.—Lockwood v. Younglove, 27 


Barb. 505; Finnin vy. Malloy, 33 N. Y. 
Super. 382. : 

Oh.—Frost v. Shaw, 3 Oh. St. 270. 

Okl.—Parsons v. Evans, 44 Okl. 
761, 145 -P 1122, LDRA1915D. 381: 

Or.—Childers v. Brown, 81 Or. 1, 
158 P 166, AnnCasi918D 170; Thi- 
bault v. Lennon, 39 Or. 280, 64 P 449, 
87 AmSR 657. 

Tenn.—Clark v. Bond, 7 Baxt. 288. 
Compare McCoy y. Dail, 6 Bayt 137; 
Pyett v. Rhea, 6 Heisk. 136; State v. 
Haggard, 1 Humphr, 390. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. > 
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that amount,” or where an exemption is claimed in 
lieu of homestead,®® he is ordinarily required to 
select that property which he desires to claim as 
exempt. The debtor may select any particular 
property seized, within the amount allowed by stat- 
ute.°® Selection is necessary only when it serves a 
real purpose. Where the debtor’s entire property 
is within the statutory limit, and all of it exempt for 
that reason, a selection of it would be superfluous, 
and under such circumstances the law does not re- 
quire it.* And so where the debtor owns articles 
specifically exempt only to the number or value fixed 
by the statute, no selection is needed and so none is 
required.? If the officer has left the debtor prop- 
erty of a value less than the amount to which the 
debtor is entitled, the debtor may take from the 
seized goods additional property to make up the 
amount to which he is legally entitled. Failure to 
make a selection may operate as a waiver or for- 
feiture of the right of exemption.4 When the debtor 
has an opportunity to make a selection, in cases 
where a selection is necessary, and fails to do so, 
a levy may be made.® 

Successive selections. The debtor is entitled to 
one selection only and this must embrace all the 
property he is entitled to as exempt,® but where the 
property selected is found, on appraisement sub- 


Tex.—Fuller vy. Sparks, 39 Tex.,debtor shall own 
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sequently made, to exceed the statutory allowance, 
a second selection is permitted to bring the debtor’s 
exemption within the legal limit.7 
_[§ 272] 2. Persons Who May Make. The selec- 
tion must be made by the debtor himself ® or his 
agent, clerk, or legal. representative,® or, under cer- 
tain circumstances, his wife,?° or his widow,}! but not 
a creditor assuming to act in his bebalf to the pre- 
judice of other ereditors.12. Nor can the officer as- 
sume,’* or be compelled 4 to make the selection for 
him, unless authorized by statute to do so. In 
some states the officer has authority to make a selec- 
tion for the debtor under certain circumstances, as 
in case of the debtor’s absence or his refusal to 
act.1® One holding under an assignment of the right 
to select may make selection.17 But the right to 
select cannot be conferred on a mortgagee unless 
the property in question is designated in the mort- 
gage as exempt property and mortgaged as such.18 
When the debtor makes an assignment for benefit 
of creditors the assignee may make the selection in 
the absence of a selection by the debtor.1® 

[§ 273] 3. Time.2° Under some statutes if the 
debtor is properly notified or requested by the sheriff 
he must make his selection before or at the time of © 
the levy.2!, If levy is made in the debtor’s absence 
he may make selection on his return.2? If the 


two swine, each) debtor ‘who has made his selection 


136. 
Vt.—Plimpton vy. Sprague, 47 Vt. 


467; Haskins v. Bennett, 41 Vt. 
698. 
Que.—Filion v. Chabot, 9 Que. 


Super. 327; Cunningham y. Guilbault, 
6 Que. Pr. 75. 

97. Kennedy v. Smith, 99 Ala. 83, 
11 S 665; Bray v. Laird, 44 Ala. 295; 
Bingham v. Maxcy, 15 Ill. 290; Cook 
v. Scott, 6 Ill. 333; Austin v. Swank, 


9 Ind. 109; Elliott vy. Flanigan, 37 Pa. 
LASS 
98. In re Stern, 208 Fed. 488. 


Exemption in lieu of homestead 
see supra § 12. 

99. Miss.— Bernheim v. Andrews, 
65 Miss. 28, 3 S 75. 

Mo.—State v. Finn, 8 Mo. A. 261. 

N. Y.—Finnin v. Malloy, 33 N. Y. 
Super. 382. 

Or.—Childers v. Brown, 81 Or. 1, 
158 P 166, AnnCasi1918D 170. 

S. D.—Nelson v. Oium, 21 S. D. 
541, 114 NW 691. : 

[a] Under a statute exempting a 
working team used by debtor in his 
business,.a debtor may choose either 
one of two teams he possesses. Fin- 
Nin ve. wMalloy,,: 8347N.) ¥.. Super. 


382. 

i, UU. S—In re Ziff, 225 Fed: 323: 

Colo.—Sandberg v. Borstadt, 48 
Colo. 96, 109. P 419. 

Ill.—Cole v.: Green, 21 Ill. 104. 

Ky.—Stirman v. Smith, 10 SW 131, 
10 KyL 665. ' 

Me.—Bridgton vy. Lakin, 53 Me. 
106. 

Minn.—Thompson vy. Peterson, 122 
Minn. 228, 142 NW 307; Howard v. 
Rugland, 35 Minn. 388, 29 NW 63. 

Miss.—Gulfport Bank v. O’Neal, 86 
Miss. 45, 38 S 630. 

N. Y.—Seaman v. Luce, 23 Barb. 
240. i 

Oh.—Slanker v. Beardsley, 9 Oh. 
St. 589. 

Or.—Crites v. Bede, 86 Or. 460, 168 
P 941. 

Tenn. — eine v. 
Humphr. 390. 

2. Pr eastine v. Gold, (Iowa) 174 
NW 581; Stirman_v. Smith, 10 SW 
131, 10 Kyl cont Wentworth  v. 
Young, 17 Me. 70. 

[a] : Tlustration.—(1) Wherea stat- 
ute declares that two Swine, one of 
which shall not exceed the weight 
of one hundred pounds, shall be ex- 
-empt from attachment, execution, 
and distress, and that where any 


Haggard, 1 


exceeding the weight of one hundred 
pounds, such debtor, by himself or 
agent, may elect either of the swine 
to be exempt, a debtor who has three 
Swine, of which only one exceeds the 
weight of one hundred pounds, may 
hold this one exempt, and the neces- 
sity of an election by the debtor 
which he will retain exists only 
where he has two swine, each ex- 
ceeding the weight of one hundred 
pounds, Wentworth v. Young, 17 
Me. 70. (2) Under a statute exempt- 
ing two cows and calves, a levy on 
the only cow and calif owned by a 
debtor is illegal, although he also 
owns heifers which he might have 
claimed as exempt, and although he 
does not offer to deliver them or any 
other property to the officer in lieu 
of the cow and calf. Stirman v. 
Smith, 10 SW 131, 10 KyL 666. 


3. Ligget v. Storer, 20 Revleg 
318. 
4 See supra § 204. 


5. Ky.—McGee v. Anderson, 1 B. 
Mon. 187, 36 AmD 570. 

Me.—McKenzie v. Redman, 87 Me. 
322, 32 A 962; Colson vy. Wilson, 58 
Me. 416. 

Mich. -— McCausey v: Hoek, 159 
Mich. 570, 124 NW 570, 18 AnnCas 
945. 

N. H.—Davis v. Webster, 59 N. H. 
471. 

Vt.—Chamberlain v. Whitney, 65 
Vt. 488, 27 A 72, 

{a] Wlustration.— Where an in- 
solvent debtor pointed out to his as- 
signee two articles, part of his es- 
tate, but refused to select which one 
he was to retain, claiming to be en- 
titled to both, he was estopped from 
maintaining replevin against the as- 
signee for one of the articles taken 
by the assignee in the belief that it 
the estate. Mc- 


was a part of 
Kenzie v. Redman, 87 Me. 322, 32 A 
962. 

6. Johnson v. Larcade, 110 Ill. A. 
611. 

7. Nelson v. Oium, 21 S. D. 541, 
114 NW 691. 

[a] Diustration.—Where a debtor 


is entitled under one section of the 
exemption law to make selection of 
property claimed to be exempt, and 
upon filing a schedule to have it 
appraised and under another section, 
is entitled to an exemption of spe- 
cific articles provided their value 
does not exceed a fixed amount, a 


under the first section has filed his 
schedule and on appraisal the value 
of the property selected is found to 
be in excess of the exemptions al- 
lowed, may then, under the second 
section, make a second selection of 
specific articles from those previous- 
ly selected, and is entitled to them 
as exempt if their value is not in 
excess of the statutory allowance. 
Nelson v. Oium, 21 S. D. 541, 114 NW 


691. 

8. Parketon y. Pugsley, 142 Mo. 
A. 537, 121 SW 789; Zielke v. Mor- 
gan, 50 Wis. 560, 7 NW 651. 
sor State v. Cunningham, 6 Nebr. 

10. See supra §§ 33, 34. 

11. See supra §§ 34, 41. 

-12. Stephens v. Toback, 26 Que. 


Super. 41 (decision made on ground 
that the exemption was: lost because 
of abandonment of trade by the debt- 


Bayne v. Patterson, 40 Mich. 


14. Parketon v. Pugsley, 142 Mo. 
A. 537, 121 SW 789; Sale v. Shipp, 
58 Okl. 598, 160 P 502; Parsons v. 
Evans, 44 Okl. 751, 145 P 1122, LRA 
1915D 381. 

15. Savage v. Davis, 134 Mass. 
401; Murphy v. Mulvena, 108 Mich. 
347, 66 NW 224; Jones v. Peek, 101 
Mich. 389, 59 NW 659. 


16. See statutory provisions. 
17. In re National Grocer Co., 181 
fee 33, 104 CCA 47, 30 LRANS 


Assignment of right to make se- 
lection see supra § 232. i 
18. In re Frénch, 231 Fed. 255. 

; 19. Cloutier vy. Georgeson, 13 Man. 
Rights of assignee under assign- 
ment for benefit of creditors gen- 
erally see Assignment for Benefit of 

Creditors § 316 et seq. ; 

20. Selection of personalty in lieu 
of homestead see supra § 12. 

21. Amend v. Smith, 87 Ill. 198; 
Wright v. Deyoe, 86 Ill. 490; Bing- 
ham v. Maxcy, 15 Ill. 290; Grover v. 
Younie, 110 Iowa 446, 81 NW_ 684; 
Colson vy. Wilson, 58 Me. 416; Smith 
v. Chadwick, 51 Me. 515. 

{a] If the debtor postpones Se- 
lection until. after the seizure he 
must pay his own costs. Ross v. 
Lemieux, 2 Montr. Super. 272. 

22. Haskins vy. Bennett, 41 Vt. 
698. : 
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debtor is not notified by the officer and requested to 
make a selection he may make the selection at the 
trial,2* or at any reasonable time before the sale.?* 
In other jurisdictions a debtor has the absolute right 
to select any time before sale,?> but he must select 
before sale.2° In some states it is held that the 
proper time to make selection is after the appraisers 
have been summoned.?* And under a statute allow- 
ing the exemption only after selection and appraise- 
ment it is not proper to allow the exemption in 
money on sale of personal property, thus casting 
upon the creditor the expenses of a sale of the 
articles which he ought to select and the loss of the 
difference between the selling price and the ap- 
praised value.28 Where the statute merely requires 
the debtor to file or present a schedule of all-his 
property, after which an appraisement is to he 
made, the debtor may postpone making his selection 
until after the schedule is filed and the appraisement 
made.2® But in any event the debtor is entitled to a 
reasonable time after notification to make his selec- 
tion.2° A sheriff has no right to demand an imme- 
diate selection and, upon the debtor’s failure to 
comply immediately with the demand, to proceed at 
once with the sale of property.** 

[§ 274] 4. Manner of Selection. In making his 
selection the debtor must comply with all statutory 
requirements,®? as, for instance, making his selec- 
tion at appraised values.** In the absence of ex- 
press requirements no particular formalities are nec- 
essary.°* Any method of selection which the officer 
cannot, or under the circumstances ought not to, 
misunderstand is sufficient.2° The method adopted 
must amount to a real selection,®® and not merely 
a demand by the debtor of an opportunity to make 
a selection.2? He must point out the property to 
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statutory amount, in general terms.°° Under stat- 
utes directing the debtor to make his selection by 
specifying the articles selected in his schedule, par- 
ticular articles must be specified,#? and a specifica- 
tion in general terms of property to the statutory 
amount is not sufficient.44 Concealment or removal 
of property out of reach of process,*? an objection 
to the levy upon a particular piece of property in 
question,*® a bill of sale of a particular piece of 
property,*# and a motion to the court to discharge 
money held under a garnishment * have all been 
held sufficient to constitute a designation or selec- 
tion by the debtor. Where a certain portion of a 
mass, the parts of which are not distinguished from 
each other, is claimed, it is sufficient to select an 
amount from the mass which will equal the value 
allowed by the statute.*® 

[§ 275] 5. Operation and Effect. A seléction 
is not binding on creditors as to amount or value,** 
and property selected may still be levied upon,** sub- 
ject to debtor’s right to have exemptions set off if he 
claims them and is entitled to them.*® 

[§ 276] I. Allotment and Setting Apart. After 
appraisement,°° provision is frequently made by the 
statutes for the allotment and setting apart to the 
debtor of the specific articles exempt to him,®*! al- 
though such allotment is not a prerequisite to the 
existence of a constitutional exemption.®? The pro- 
visions of the statute must be pursued to render the 
exemption effectual,®® as, for example, that the per- 
sons who are to make the allotment should be 
sworn,°* that there should be a descriptive list of 
the property,®®> and that the descriptive list should 
be registered, so that creditors, when they desire 
to levy their debts, may ascertain what property is 
exempt.°® If one has the right to have property set 


the officer,*® and not merely demand property to the | apart in kind, he may enforce the right.°*7 Jf the 
23; Hall vy. Miller, 21 Tex. Civ: -A. 35. N. D.—Northrup v. Cross, 2/Sullivan, 48 Ark. 313, 215, 2 SW 785. 

336, 51 SW 36. N. D. 483, 51 NW 718. 42. See supra 219, : 
24. McCluskey v. McNeely, 8 Ill. Pa.—Keller v. Bricker, 64 Pa. 379. 43. Finnin v. Malloy, 33 N. Y. 

578; Seaman v. Luce, 28 Barb. (N. Tenn.—Clark y. Bond, 7 Baxt. 288.| Super. 382; Clark v. Bond, 7 Baxt. 


Y.) 240; Frost v. Shaw, 8 Oh. St. 270. 
25. Ross v. Hannah, 18 Ala. 125; 
Westerfield v. Moreland, 11 Ky. Op. 
247; State v. Emmerson, 74 Mo. 607; | 560, 7 NW 651. 
Pyett v. Rhea, 6 Heisk. (Tenn.) 136. [a] 

26. In re Stern, 208 Fed. 488. 

{a] Reason for rule.—‘In this 
case the debtor failed to select it. 
Had he followed the statute and 
made his selection in kind at the 
appraised value before sale and had 
he attempted to hold some of the 
goods involved in these claims for 
their purchase price, an opportunity 
then would have been given to the 
several creditors of this character 
to save their claims. Failing to se- 
lect in kind before sale and permit- 
ting the goods to be sold in bulk, he 
has effected such a commingling of 
goods as renders it impossible for 


467. 


erty,’ used 


51 NW 718. 


Vt.—Plimpton yv. Sprague, 
Wis.—Zielke v. Morgan, 50 Wis. 44, 


Tllustration.—An officer had 
in his possession an appraisement 46. 
upon which certain property was des- 
ignated as mortgaged and pledged, 47. 
and the balance was listed without 
comment. Under these circumstances, 
a selection by the debtor of the “free 
property” without other specification, 49. 
is sufficient, as the “term ‘free prop- 
in connection with the 
appraisement can mean nothing else i 
than property that appeared on such 51. 
appraisement as 
Northrup v. Cross, 2 N. D. 433, 4386, 52. 


36. Schwartz v. Birnbaum, 21 Colo. 
21, 39 P 416; Eisenberg v. Burchinell, 


47 Vt. oe 288; Plimpton v. Sprague, 47 
iG: 0 

George v. Bassett, 54 Vt. 217. 
45. Tombow vy. Haskins, 15 Oh. 

Cir. Ct.-656, 8 Oh. Cir. Dec. 281. 

Hall v. Brown, 4 Oh, Dec. (Re- 

print) 80, 1 ClevlLRep 9. 

McCausey v. Hoek, 159 Mich. 

570, 124 NW 570, 18 AnnCas 945. 
48. McCausey v. Hoek, 159 Mich. 

570, 124 NW 570, 18 AnnCas 945. 

McCausey v. Hoek, 159 Mich. 

570, 124 NW 570, 18 AnnCas 945. 
mer Appraisement see supra §§ 259— 


See statutory provisions; and 

cases infra note 52 et seq. 

Lockhart v. Bear, 117 N. C. 

298, 23 SE 484. : 
“It may be claimed, and is claimed, 

that plaintiff was not entitled to this 


unincumbered.” 


his creditors of the character under 
consideration to secure their rights 
in any other way than that sug- 
gested above.” In re Stern, 208 Fed. 
488, 490. 

27. Bowman v. Smiley, 31 Pa. 225, 
72 AmD 7388. 

2s. In re Crum, 221 Fed. 729. 

29. Kelley v. McFadden, 80 Ind. 

134 Mass. 


536. 
80. Savage v. Davis, 
401; Brooks v. Hathaway, 8 Hun (N. 
Y.) 290; Nelson vy. Oium, 21 S. D. 541, 
114 NW 691. 
Sl. Nelson v. Oium, 21 S. D, 544, 
114 NW 691. : 
32. See cases infra note 33 et seq. 
33. Finlen v. Howard, 126 Ill. 259, 
te Ne 560; Moffett v. Sheehey, 52 Ill, 
34, Northrup v. Cross, 2 N. D. 433, 
51 NW 718. 


10 Colo. A. 457, 52 P 220; Parketon v. 
Pugsley, 142 Mo. A. 537, 121 SW 789. 

87. Schwartz v. Birnbaum, “21 
Colo, 21, 39 P 416; Hisenberg v. Bur- 
chinell, 10 Colo. A. 457, 52 PB 220; 
Parketon vy. Pugsley, 142 Mo. A. 537, 
121 SW 789. 

38, Eisenberg v. 
Colo. A. 457, 52 P 220. 

39. Eisenberg v. Burchinell, 10 
Colo. A. 457, 52 RP. 220, 

Demand of opportunity to make 
rive ale eas not a Selection see supra 

40. Friedman y. Sullivan, 48 Ark. 
213, 2 SW 785. 

41. Friedman y. Sullivan, 48 Ark. 
213, 2 SW 785. 

{a] Mlustration.—A selection ina 
schedule of “household and kitchen 
furniture valued at $70” has been 
held too indefinite. Friedman _ vy. 


Burchinell, 10 


protection until it was laid off and 
allotted and assigned to him. We 
do not think so. It is not the allot- 
ment of the appraisers that gives 
the debtor this protection, but the 
vigor and force of the Constitution. 
And if it should be levied before, 
the debtor is still entitled to have it 
laid off and assigned to him.” Lock- 
hart iv.c'Bear, 17 (NS Cs 298.) 80382ce8 
SE 484. 

53. Smith v. Hunt, 68 N. GC. 482. 

54. Smith v. Hunt, 68 N. C. 482. 

55. Gardner v. McConnaughey, 157 
N. C. 481, 73 SE 125; Smith v. Hunt, 
68 N. C. 482. 

56. Smith v. Hunt, 68 N. C. 482. 

57. McMichael v. Eckman, 26 Fla. 
43, 7 S 865. 

[a] Sale and remission to pro- 
ceeds.—If a person is entitled to an 
exemption out of personal property 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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garnishees are numerous and the amount due from 
each is small, the proper method of securing the 
debtor’s exemptions is for the sheriff to appraise 
and set apart to the debtor such or so much of the 
claims as he may elect to retain under his exemp- 
tion.** The debtor is entitled to have his exemp- 
tion ascertained up to the time the process is exe- 
cuted by a sale.°® Although the exemption has been 
alloted, the debtor may, where it has been diminished 
by use, loss, or other cause, have any other personal 
property which he may have exempted up to the 
prescribed limit,®° and the personal property exemp- 
tion may be reassigned in the case of successive 
executions,®* and therefore, when a report of the 
appraisers has been declared void and another al- 
lotment is ordered to be made, articles of personalty 
which the judgment debtor may have consumed since 
the allotment under the void report should not be 
included in the reallotment.62 A debtor waives ir- 
regularities in the allotment proceedings, if he 
accepts from the officer levying an execution the 
articles set apart by him as exempt.®? In the ab- 
sence of a statute providing the method in which the 
action of commissioners to allot an exemption may 
be reviewed, it may be reviewed by recordari in 
the nature of a writ of false judgment.*¢ One who 


which has been levied upon by a 67. 
sheriff, it is his right to have the|21 SH 409. 
exemption set apart in kind, and if 68.. McWilliams y. Bones, 


this right can at any time be denied |199, 10 SE 723. 
him to the extent of having the en- 
tire property levied on sold, and of 
remitting him to taking the money 
value of the exemption, if it shall 
be found at the end of litigation that 
he is entitled to the exemption, it 
will at least not be done where it 
is shown that the delay incident to 


therefor. 
69. 
[a] 


EXEMPTIONS 


Shoat v. Frost, 116 N. C. 675, 


[a]. Motion.—The receiver contem- 
plated should be appointed by the 
court, although there 
McWilliams v. Bones, 84 
Gary 1995 10* SH723: 

See statutory provisions; and 
cases infra this and following notes. 
Any execution plaintiff may 
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takes an exemption can have set apart to him only 
the property owned by him at the time,® and if 
property which does not belong to him is wrongfully 
included in the allotment, property of the same kind 
cannot later be substituted by him therefor, and 
held as exempt under the allotment.6* Under stat- 
utes providing that on appeal from an appraisal on 
homestead and personal property exemptions the 
jury shall assess the value of the property embraced 
therein, and the @ourt shall appoint three commis- 
sioners to set apart the exemptions in accordance 
with the verdict of the jury, the commissioners ap- 
pointed to set apart the exemptions must be guided 
by the valuation of the jury, whose verdict is final.®? 

Receiver of surplus. By some statutes a pro- 
vision is made for the appointment of a receiver to 
administer property in excess of the amount’ of the 
debtor’s exemption for the benefit of his creditors.®” 

[§ 277] J. Contest and Hearing. The procedure 
for the contest of a debtor’s claim of exemption is 
specifically regulated by statute in some jurisdic- 
tions.°® Such statutes provide for the giving of 
bonds,’° for the possession of the property pending 
the contest,"! for the filing of an inventory by de- 
fendant,’? for the formation of issues and trial of 
the contest.7* By express provision of the statute 

72. See statutory provisions: and 
cases infra this note. 

[a] Judgment by default.—(1) On 
the debtor’s failure to file an inven- 
tory, plaintiff is entitled to judg- 
ment by default. Roden v. Brown, 
103 Ala. 324, 15 S 598; Bledsoe v. 
Gary, 95 Ala. 70, 10 S 502; Trager v. 
Feibleman, 95 Ala. 60, 10 S 213; 
Decatur Mercantile Co. v. Deford, 93 


Ala. 347, 9 S 454; Buckland v. Tons- 
mere, 90 Ala. 503, 8 S 68; Davis v. 


84 Ga. 


is no motion 


setting aside the property claimed 
as exempt, will be fatal to the in- 
terests of the parties concerned. Mc- 
Michael v. Eckman, 26 Fla. 43, 7 S 


365 
Barker v. Johnson, 2 Pa, Co. 


Pate v. Harper, 94 N. C. 23. 
Campbell v. White, 95 N. 


Gardner y. McConnaughey, 157 
481, 73 SE 125. 

Gardner v. McConnaughey, 157 

- 481, 73 SE 125. 

State v. Conner, 73 Mo. 572. 
64, Ballard v. Waller, 52 N. C. 84. 
[a] Reason for rule—‘“It is not 

necessary that the allotment should 
be confirmed by the County Court; 
so, there is no appeal, and errors of 
any inferior tribunal are corrected 
by the writ referred to.” Ballard v. 
Waller, 52 N. C. 84, 87. : 

[b] County commissioners.—It is 
not the duty of the county commls- 
sioners, individually or as a board, to 
revise upon appeal the allotment 
made by the appraisers. Jones yv. 
Rowan, 85 N. C. 278. | j 

[c] Notice of dissatisfaction by 
the debtor cannot be served by 
mail or orally. Allen v. Strickland, 
100 N. C. 225, 6 SE 780. 

[d] Objections.— A statute pro- 
‘viding that a judgment debtor who 
objects to the valuation and allot- 
ment of his personal property or ex- 
emption shall “file with the Clerk of 
the Superior Court of the country 
where the said allotment shall be 
made a transcript of the return of 
the appraisers together with 
his objections, in writing, to said 
return,” etc., applies to all cases of 
laying off personal property exemp- 
tions, whether under a judgment in 
the superior court, or in a justice’s 
court. ey a Morris, 101 N. C. 
- 369, 371, 7 SE 883. d 
- 65. Smith v. Eckles, 65 Ga. 326. 

Title and Aunt 46 i eT OueEtY 

see supra — . 
oree® Sinith y. Eckles, 65 Ga. 326. 


institute a contest of the debtor’s 
right to the exemption. Tonsmere y. 
Buckland, 88 Ala. 312, 6 S 904; Beck- 
ert v. Whitlock, 83 Ala. 123, 3 S 545. 

[b] Effect of affidavit—When the 
creditor files an affidavit of contest, 
it may be the duty of the sheriff to 
make a levy; but his failure to do 
so does not affect the lien of the exe- 
cution nor put plaintiff under dis- 
ability to maintain the contest. Beck- 
ert vy) Whitlock, 83 Ala’ 128, 3S 545, 

[c] Waiver of irregular affidavit. 
—If the debtor engages in a contest 
on the merits, without objection, any 
irregularities in the filing of the affi- 
davit are thereby waived. Beckett 
vy. Whitlock, 83 Ala. 123, 3 S 545. 

70, See statutory provisions; and 
cases infra this note. 

{a] Plaintiff who files an affidavit 
of contest must file a bond to secure 
the payment of cost and damages. 
Bledsoe v. Gary, 95 Ala. 70, 10 S 502; 
Ex p. Redd, 73 Ala. 548; Totten v. 
Sale, 72 Aia. 488. 

[b] Estoppel to deny ownership. 
—Where plaintiff has attached cer- 
tain property as defendant’s in an 
action for its purchase price, and 
executes a bond for its return if not 
found subject to attachment, he is 
estopped from showing that the 
claim for exemption is invalid be- 
cause the property really belonged to 
plaintiff, it being in defendant’s pos- 
session’ on consignment for sale on 
plaintiff’s account. Kolsky v. Love- 
man, 97 Ala. 543, 12 S 720. 

71. See statutory provisions; and 
cases infra this note. 

[a] In Alabama (1) when a con- 
test is instituted, defendant may give 
a bond and obtain possession of the 
property during the contest. Ex p. 
Haralson, 75 Ala. 543. (2) On the 
failure of the debtor to give bond, 
plaintiff may obtain possession by 
giving bond. Ex p. Haralson, 1D 
Ala. 543. (3) If plaintiff fails to 
give bond, defendant is entitled to 
possession without bond. Ex p. Har- 
alson, 75 Ala, 543. 


Hays, 89 Ala. 563, 8 S 131; Tonsmere 
v. Buckland, 88 Ala. 312, 6 S 904; 
Ex p. Redd, 73 Ala. 548. (2) A mo- 
tion for a judgment by default is the 
proper remedy when defendant, with- 
out any good and sufficient cause, 
fails to file an inventory within the 
time prescribed (Johnson v. Hunts- 
ville Grocery Co., (Ala.) 65 S 441), 
(3) or when the inventory filed with- 
in such time does not itemize or de- 
scribe the property referred to in 
it in the manner contemplated by the 
statute (Johnson v. Huntsville Gro- 
cery Co., (Ala.) 65 S 441; Buckland 
v. Tonsmere, 88 Ala. 312, 6 S 904,90 
Ala. 503,8S 68). (4) Tendering issue 
is thé proper remedy when plaintiff 
desires to complain, not of the in- 
sufficiency of the inventory in its 
description of the property which 
it mentions, but of its incomplete- 
ness by reason of its omission of 
something which should have been 
included in it. Johnson v. Huntsville 
Grocery Co., (Ala.) 65 S 441. 

[b] Mandamus will not apply to 
compel a court to enter judgment 
declaring personal property levied on 
and claimed as exempt, subject to 
the process, on the failure of the de- 
fendant to file an inventory as pro- 
vided by statute. Ex p. Redd. 73 
Ala. 548. 

73. Trager v. Feibleman, 95 Ala. 
60, 10 S 213; Davis v. Hays, 89 Ala. 
563, 8 S 181; Beckert v. Whitlock, 83 
Ala. 123, 3 S 545. 

[a] The form of the issue on the 
contest is largely within the discre- 
tion of the court, and is not subject 
to demurrer, nor governed by the 
rules of formal pleading; and if 
broad enough to admit any legal eévi- 
dence as to the validity or invalidity 
of the claim, in whole or in part, on 
the grounds specified in the affidavit 
of contest, it is sufficient. Beckert 
v. Whitlock, 83 Ala. 123, 3 S 545. 

{b] Burden of proof.— Statutes 
sometimes expressly provide that the 
person in whose favor the levy is 
made shall be deemed plaintiff, upon 
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in some jurisdictions, a court of equity has jurisdic- 
tion to determine whether any property, real or 
personal, claimed to be exempt is so exempt.”* Un- 
der such a statute, where the debtor fails to point 
out the whole of his personal property or to include 
a portion thereof in his inventory and conceals it, 
the jurisdiction of equity may be invoked to ascer- 
tain the property omitted,’> and to determine what 
property shall be set apart as exempt,”® and pend- 
ing the proceeding to enjoin the sheriff from set- 
ting apart as exempt any personal property which 
has been levied upon.?7 Where the issue as to the 
right of exemption has been tried by a court having 
jurisdiction of both the subject matter and the per- 
son, the debtor by a failure to appeal loses the right 
to claim exemptions in a second proceeding insti- 
tuted by himself.” But a second application for the 
exemption of the same property may be.made by a 
wife, where the first application made by the hus- 
band was dismissed by the court without stating 
grounds for the dismissal.’® 

[§ 278] K. Remedies and Procedure to Enforce 
and Protect ®°—1. Right and Cause of Action in 
General. Where exempt property is wrongfully 
seized, a right of action arises in favor of the 
debtor. Whether the property in question is 
exempt and hence whether the debtor has a cause of 
action must be determined as of the time of the 
levy.®? 
_[§ 279] 2. Nature and Form of Proceeding or 
Action *°—a. Motions and Summary Proceedings— 
(1) In General. Express provision is made by stat- 
ute in some jurisdictions for the determination of 
the right to exemption in a summary manner ** and 
‘the debtor may avail himself of such a remedy with- 
out resorting to his ordinary remedy by action,*®> and 
on the contrary such a remedy is not exclusive unless 
the statute so provides.8® But in the absence of 
statute where the facts are not admitted, the court 
whom shall rest the burden of proof. 
Ely v. Blacker, 112 Ala. 311, 20 S 
570; Kolsky v. Loveman, 97 Ala. 543, 
12 S 720; Jones v. Motley, 78 Ala. 370; 
McCrary v. Chase, 71 Ala. 540. 

[ec] Admissibility of evidence.— 


Any evidence in disproof of the debt- 
or’s inventory and relevant to that 


of wrongful 


shels of corn). 


EXEMPTI ONS 


See Dighera v. Wheat, 85 Kan. 458, 
116 P 616 (holding instructions as 85. 
to exemptions proper in an action 
attachment when the 
evidence showed defendant procured 
the issuance of a writ directing the 86. 
taking of a specified number of bu- 


“ 


cannot assume the prerogative of a jury and pass 
upon the debtor’s right to an exemption in a sum- 
mary manner.*’ 

[§ 280] (2) On Attachment.°s The question of 
whether property is exempt from levy and sale may 
be determined on a motion to quash the levy of an 
attachment,8® or to discharge the attachment.°° 
Where on attachment property has been sold and 
the proceeds come into the custody and control of 
the court, before the attaching officer can, except 
at his own risk, set apart the property as exempt, 
the debtor must make his claim of exemption to the 
court.2!. An adverse ruling in an attachment pro- 
ceeding upon motion by defendant to have attached 
property released as exempt does not render. the 
question of exemption res judicata,®* the attachment 
being merely a provisional remedy,®*? and defendant 
may afterward bring replevin against plaintiff to 
try the question.°* In some jurisdictions the stat- 
utes afford the attachment debtor no opportunity 
to litigate the question of exemption in the attach- 
ment proceedings.°® Under such circumstances it is 
obvious that an order for the sale of attached prop- 
erty is not a bar to a claim of property as exempt.°® 
Where, however, defendant is entitled to set up his 
claim of exemption as a defense to attachment he 
cannot claim his exemption after an order of sale of 
the attached property.®’ Even in the absence of 
statute providing for notice it would seem that at- 
tached property should not be released upon a claim 
of exemption by the debtor without notice to the 
creditor, where the question of exemption is a mixed 
one of law and fact.®® 

[§ 281] (3) On Execution.®® If an execution is 
levied upon exempt property the levy may be 
quashed or vacated on motion in the court from 
which thé execution issued, for a court has control 
of its processes. So a release of property as exempt 
may be ordered? and this, although in the particu- 
Iowa 412, 132 NW 828. 

Union County Inv. Co. v. Mes- 
six, 152 Iowa 412, 132 NW 823; Oliver 
v. Wilson, 8 N. D. 590, 80 NW 1757, 
738 AmSR 784, 

Wilson vy. 


(lowa) 551, 61 AmD 138. 
87. Tasker v. Sheldon, 115 Pa. 107, 
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Stripe, 4 Greene © 


issue is admissible. Davis v. Hays, 
89 Ala. 563, 8 S 1381. 

{d] MDustration.—It is competent 
for plaintiff to prove that, about two 
years and a half before the claim of 
exemption was filed, the debtor ‘had 


a large bank account” with a named |- 


banker, no presumption of loss or 
destruction arising from the lapse 
of such time. Davis v. Hays, 89 Ala. 
5638, 8 S 1381. 


74. Camp v. Mullen, 46 Fla. 498, 
385 S 399; McMichael v. Grady, .34 
Bla. 219,.15 S 765. 

75. Camp v. Mullen, 46 Fla. 498, 
35 S 399. 

. 76. Camp v. Mullen, 46 Fla. 498, 
35 S 399. 

77. Camp v. Mullen, 46 Fla. 498, 
35 S 399. 

78. Launius v. Drake, 127 Ark. 48, 
191 SW 209. 


79. Mozley v. Fontana, 124 Ga. 
376, 52 SE 443. 

80. Jurisdiction of bankrupt court 
i property see Bankruptcy 


Mandamus to compel allowance of 
exemptions see Mandamus [26 Cyc 


158]. 

Ades Ala.—Cook v. Baine, 37 Ala. 
Ind. T.—Minor v. Edwards, 6 Ind. 

T. 438, 98 SW 151. 
‘Kan.—Schwartzberg v. Central Ave. 

State Bank, 84 Kan. 581, 115 P 110. 


Nebr.—Albrecht v. Treitschke, 17 
Nebr. 205, 22 NW 418. 

Pa.—Marks’ App., 34 Pa. 36, 75 
AmD 631; Kerns y. Beam, 11 Lanc 
Bar 183; Kershner v. Miller, 2 
Woodw. 51. 

Tex.—Pate v. Vardeman, (Civ. A.) 
141 SW 317. 

B. C.—Fletcher y. Pendray, 22 B. 
G€. 566; 

82. Johnson v. Collier, 161 Ala. 
204, 49 S 761; Watson v. Simpson, 5 
Ala, 233; Berry v. Nichols, 96 Ind. 
287; Mahon vy. Fansett, 17 N. D. 104, 
115 NW 79. 

[a] Dllustrations,—(1) It is im- 
material that the debtor was not 
married and the head of the family 
when the execution came into the 
hands of the sheriff, as long ashe is 
married and the head of a family 
when the levy is made, for the stat- 
ute which gives the right to exemp- 
tion provides that the exempt ar- 
ticle shall be free from levy and 
sale. Watson v. Simpson, 5 Ala. 233. 
(2) Whether property in the hands 
of a garnishee is exempt or not is 
to be determined as of the day of 
the service of the garnishee sum- 
mons. Mahon vy. Fansett, 17 N. D. 
104, 115 NW 79. 

‘83. Trial of right to property see 
Executions § 512. 

84. See statutory provisions; and 
Union County Inv.,Co. v. Messix, 152 


7 A 762; Houston v. Smith, 1 Phila. 
(Pa.) 221% Ferguson v. Moore, 1 
Phila. (Pa.) 92. 
: ae Right to trial by jury. see infra 

89. Campbell y. Mitchell, 4 Ky. 
OG 

90. Union County Inv. Co. v. Mes- 
six, 152 Iowa 412, 132 NW 823; Wil- 
son v. Stripe, 4 Greene (Iowa) 551, 
61 AmD 188; Oliver v. Wilson, 8 
NY D. 590, 80 NW 757, .73 AmSR 

91. Linck y. Troll, 84 Mo. A. 49. 

92. Brooks vy. Engle, (lowa) 83 
NW 805 [cit Cox v. Allen, 91 Iowa 
462, 59 NW 335]; Watson vy. Jack- 
son, 24 Kan. 442. ; 

93. Gamble v. Rhyne, 80 N. C. 183. 

94. Watson y. Jackson, 24 Kan. 


Charlton, 10 Or. 
Berry v. Charlton, 10 Or. 362. 


97. State v. Manly, 15 Ind. 8. 
98. Claflin v. Lisso, 31 La. Ann. 


95. Berry v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lar jurisdiction, mandamus is regarded a8 a proper 
remedy to procure the release of such property... A 
sale of exempt property may be set-aside on motion.‘ 
But a levy or intention to levy on exempt property 
1s no ground for quashing the writ of execution® 
If under a statute the court does not have power 
to quash a levy the proper remedy for the debtor 
is to remove the proceeding by certiorari into a 
court which has that power. A special execution 
against wages may be vacated on motion,’ but the 
motion must disclose the grounds on which it is 
based.§ 

[§ 282] (4) On Garnishment.® Under express 
provision of the statute in some jurisdictions, where 
defendant claims that money garnished is exempt, 
he is authorized to have his claim tried and deter- 
mined with the issues as to the garnishee’s liabil- 
ity.° Where money in the hands of a garnishee in 
which defendant is entitled to an exemption is paid 
into court, defendant may claim his exemption 
therein.11_ Under some statutes an execution defend- 
ant may by rule compel a constable:to pay over to 
him exempt wages collected from a garnishee,!? and 
the judgment creditor may be made a party to the 
rule. Qn the other hand, where the garnishee 
voluntarily pays money to the constable, it has been 
held that in the absence of statute a justice of the 
peace may properly refuse to direct the constable to 
pay the money to the judgment debtor, although such 
money may be earnings in which the debtor is en- 
titled to an exemption.‘ In Pennsylvania defend- 
ant’s right to an exemption cannot be determined 
upon a rule to dissolve an attachment execution.1® 


Where the debtor’s claim of exemption has been, 


denied at the hearing upon the answer of the gar- 
nishee, the judgment cannot be questioned by a rule 


3. American Paper Co. v. Sulli- 


EXEMPTIONS 


tion—(1) 
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to show cause why the money in court should not be 
paid to the debtor.16 ' 

[§ 283] (5) Motion to Modify Judgment. A 
contention that the debtor was entitled to an exemp- 
tion cannot be raised by a motion to modify a judg- 
ment in an action to set aside a fraudulent convey- 
ance made by him.?? 

[§ 284] b. Replevin or Other Possessory Ac- 
Against Officer. At common law an 
execution defendant could not maintain replevin 
against the officer to recover property seized and 
held by him under the writ, if the writ was valid, 
as the action would not lie for property in the cus- 
tody of the law;18 and this principle was held both 
In cases at common law and in cases under statutes 
not modifying the common-law doctrine, to prevent 
a debtor from maintaining replevin against an of- 
ficer to recover exempt property seized by him under 
valid legal process.1® There are authorities, how- 
ever, which hold, contrary to this view, that property 
wrongfully in the possession of the officer, is not 
property in the custody of the law, and that exempt 
property, even though taken by an officer under a 
valid writ, is property wrongfully in his possession, . 
and replevin lies for its recovery.2° There are still 
other cases brought under statutes expressly au- 
thorizing a replevin suit to be brought to recover 
exempt property from an officer who has taken it 
under a valid writ, but in which the court has taken 
the ground, although not necessary to the decision, 
that exempt property in the possession of an officer 
under a valid writ is not property in the custody 
of the law within the meaning of the common-law 
rule.2+_ By statute, however, in a number of states, 
the rule of the common law, as laid down in the 
authorities denying the right of debtors to’ bring 


tion in the moving papers that the,to restore it, other than by an inde- 


van, 34 Wash. 391, 75 P 991. 

[a] Iustration.— Where, after 
execution levied on a debtor’s prop- 
erty, he filed an affidavit in the origi- 
nal cause, claiming the property to 
be exempt, and asked an order on 
-the execution creditor and the sher- 
iff to show cause why the properly 
should not be released, and they ap- 
peared, and moved to vyacate the 
order, and, if such motion should 
not be granted, for time to make re- 
turn thereto, which was granted 
after denial of the motion to vacate, 
and the hearing and procedure were 
in all essential particulars such as 
would be appropriate to a writ of 
mandamus, the respondents to the 
order could not thereafter claim that 
the court had no power to order the 
release of the property, except in a 
mandamus proceeding. American 
Paper Co. v. Sullivan, 34 Wash. 391, 
Gone 19015 i 

Mandamus to protect exemptions 
see Mandamus [26 Cye 2 i f 

4, Jacks v. Bigham, 36 Ark. 481; 
Finke v. Craig, 57 Mo. A. 393. 

5. Roth v. Insley, 86 Cal. 134, 24 
P 853: Catron v. Lafayette County, 
125 Mo. 67, 28 SW 331; Hasty v. 
Simpson, 84 N. C. 590; Nixon v. 
Harrell, 50 N. C._76.. 

6. Jones vy. Williams, 2 
Tenn.) 105. 
: [a] an Tennessee, when property 
which was exempt had been levied 
upon under an execution issued by 
a justice of the peace who had no 
power to quash a levy thereon, a 
proper remedy for defendant in the 
execution was to remove the pro- 
eeeding into the circuit court by cer- 
tiorari and there have _ the levy 

. quashed. Jones v. Williams, 2 Swan 

Tenn.) 105. 
ts Tf EP inecptes v. Bell, 118 NYS 536. 
8. Rinscbler v. Bell, 118 NYS 536. 
[a] For example, a mere allega- 


Swan 


judgment was not for necessaries 
without any allegation as to the na- 
ture of the debt on which it was 
founded is insufficient to entitle the 
debtor to relief. Rinschler vy. Bell, 
118 NYS 536. ; 
; 9. Right to trial by jury see infra 
315. 
10. Union County Inv. Co. v. Mes- 
six, 152 Iowa 412, 132 NW 8283. 
11. Smith v. Johnston, 71 Ga. 748. 
12. Smith v. Johnston, 71 Ga. 748. 
13. Steele v. Parker, 109 Ga. 791, 
167. 
14. Opitz v. Winn, 3 Or. 9. 
Tioga Cricket Club v. Harn, 19 
Pa, Co. 672. 
16. ..Boland. v. Spitz, 153 Pa.’590, 
26 A22. 
oe Bass v. Citizens’ Trust Co., 32 
Ind. A. 583, 70 NE 400. 
18. See Replevin [34 Cyc 1367]. 
19. Ark.—Spring v. Bourland, 11 
Ark. 658, 54 AmD 243 (prior to stat- 
te changing rule). 
m Tower nie v. Israel, 5 Iowa 438 
(case under statute authorizing re- 
plevin, but common-law rule stated). 
Kan.—Westenberger v. Wheaton, 8 
Kan, 169 (case under statute author- 
izing replevin, but common-law rule 
tated). 
: Te) carrer vy. Wash, 4 B. Mon. 92; 
Reynolds v. Sallee, 2 B. Mon. 18. 
Md.—Cromwell v. Owings, 7 Harr. 
& J. 55. i 
Mass.—lIlsley v. Stubbs, 5 Mass. 
280 (under statute authorizing reple- 
vin only when Wee by some one 
r than the debtor). 2 
COE tels v. Cooper, 63 Mo. A. 
196, 202. h H 
N. H.—Kellogg v. Churchill, 2 N. H. 
412, 9 AmD 104. gnu, eye yi 
. Ji—Hawk v. Lepple, Wepicdae 
eas, it A 351, 14 AmSR 677, 4 LRA 


8. } ; 
“Tf exempt property is levied upon, 
there are ready and adequate means 


pendent suit in replevin, a proceed- 
ing which is necessarily accompanied 
by much delay as well as embarrass- 
ment to the court issuing the execu- 
tion.” Buis v. Cooper, supra. 

[a] Mutustration. — Plaintitt 
out a writ of replevin against de- 
fendant for a horse; the latter 
avowed that he was a constable-and 
had levied executions which were in 
his hands against plaintiff, on the 
horse; plaintiff pleaded that this 
Gorse was his only work beast and 
not subject to levy. To this defend- 
ant demurred. The court sustained 
the demurrer, on the ground that a 
defendant in execution could not 
maintain replevin for the property 
levied on under the execution; that 
such a proceeding would be a con- 
tempt to the court issuing the exe- 
cution. Reynolds v, Sallee, 2 B. Mon, 
(Ky.) 18. 

20. Harris v. Austell, 2 Baxt. 
(Tenn.) 148; Wilson v. McQueen, 1 
Head (Tenn.) 17; Turner v. Staley, 
3 Tenn. Civ. A. 47; Gilman v. Wil- 
liams, 7 Wis. 329, 333, 76 AmD 219. 

“The idea that an unlawful custody 
of property can be the custody of 
the law is simply absurd, not to 
say preposterous.” Gilman y. Wil- 
liams, supra. , 

21. Wallingsford v. Bennett, 12 
D. C. 303, 312; Ross v. Hawthorne, 55 
Miss. 557; Mosely v. Anderson, 40 
Miss. 49. 

“The statute is decisive of the 
question, and the argument might 
close here, but it is seriously claimed 
by counsel that, although exempt 
from levy, it was, nevertheless, taken 
in execution, and thereby transferred 
to the custody of the law. That to 
disturb this custody of, the law, 
would be in contempt of the writ of 
execution, and the judicial authority 
of the court that issued it, demoraliz- 
ing the authority of the court and 
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replevin,2? has been so far modified as to allow a 
debtor whose exempt property has been wrongfully 
seized by an officer, even under valid legal process 
against him, to recover possession of it by re- 
plevin,?* or by a proceeding in the nature of re- 
plevin known as claim and delivery,** and these stat- 
utes are ordinarily applicable to seizures on attach- 
ment as well as on execution.*® Statutes, however, 
modifying the common-law rule only to the extent 
of allowing owners other than defendants in a suit, 
or debtors in an execution, to bring replevin against 
the officer, impliedly do not change the common-law 
rule as to debtors and defendants.2° The debtor’s 
right, under the statutes, to replevy exempt prop- 
erty, in the hands of an officer, is not affected by 
statutes giving other remedies, in the absence of 
provision therein that the special remedies given 
are exclusive,2’ as, for example, where the statute 
gives power to a particular court to enjoin the sale 
of exempt property,?® or where the statute provides 
a special remedy for the debtor who desires to re- 
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any case, to entitle a debtor to maintain replevin to 
recover exempt property, the right of exemption must 
be complete, so as to give him the right to imme- 
diate possession and make the officer? S$ possession 
wrongful.2° Therefore when a claim,*! or a selec- 
tion,®? or an inventory ** and appraisement ** are re- 
quired under the particular statute, replevin. cannot 
be maintained until they have been made.°* Where 
not required by statute, as in the case of specific 
property absolutely exempt,°° no notice to the officer 
at the time of the levy that it is exempt, and no - 
demand for its return, are necessary in order to 
entitle the debtor to maintain repleyin.** A statute 
providing that an officer is bound to levy on any 
personal property in the possession of defendant, 
unless he has received notice in writing from some 
other person that the property belongs \to him, does 
not require the execution defendant to notify the 
officer that property levied on belongs to him, before 
he can maintain replevin to recover the property 
as being exempt from execution.?* 


tain the property seized under execution and submit [§ 285] (2) Against Purchaser at Execution 
his right to it as exempt to the test of a trial.2® In | Sale. The common-law rule above stated *® does not 
' the integrity of the writ. To myj|v. Israel, 5 Iowa 4388; Wilson v.|;7.S. D. 157, 63 NW 775. 

mind this involves a misconception | Stripe, 4 Greene 551, 61 AmD 25. Ark.—Mills v. Pryor, 65 Ark. 
of the rule invoked to defeat the ap- | 138: 214, 45 SW 350. 

propriate powers of the writ of re- Kan.—Watson y. Jackson, 24 Kan. lowa.—Wilson vy. Stripe, 4 Greene 
plevin. The rule insisted upon con-| 442; Seip v. Tilghman, 23 Kan. 289; | 551, 61 AmD 138. 

templates a case where the property | Mallory v. Berry, 16 Kan. 293; Kan.—Blair v. Shew, 24 Kan. 280; 
is within the scope and power of the | Westernberger v. Wheaton, 8 Kan. | Westenberger v. Wheaton, 8 Kan. 
execution, and where the remedy for! 169. 169. 


the abuse of the power and process 
may be obtained in the forum issuing 


Mich.—Murphy 


Mich. 347, 66 NW 224; Wood v. Bres- 


Mich.—Gottesman vy. Chipman, 125 
Mich. 60, 883 NW 1026. 


v. Mulvena, 108 


the writ. In the case before us, un-|nahan, 63 Mich. 614, 30 NW 206; Miss.—-Moseley v. Anderson, 40 
der the express limitations of the|Gass v. Van Wagner, 63 Mich. 610,| Miss. 49. 

execution, the defendant was author-|30 NW 198; McHugh y. Curtis, 48 Okl.—McFall vy. Elmore, 20 Ok1. 
ized to levy upon goods and chattels | Mich. 262, 12 NW 163; Alvord v. | 448, 94 P 545 


of the plaintiff not exempt from exe- 
cution. As is shown by the agreed 
statement of facts, the property in 
controversy was exempt from execu- 
tion and not within the mandate of 
his writ, thus fixing upon the officer, 
defendant, the contempt of his proc- 
ess and its authority, instead of the | 551; 
plaintiff. The law does not acquire | 49. 


17 Mich. 332, 


492, 21 NW 737. 


Lent, 23 Mich. 369; Maxon v. Perrott, 
97 AmD 191; 
v. Baker, 16 Mich. 3738, 97 AmD 158; 
Elliott v. Whitmore, 5 Mich. 5382. 
Minn.—Carlson v. Small, 


Miss.—Ross vy. Hawthorne, 55 Miss. 
Moseley v. Anderson, 


{a] Applications of rule.—Under 
a statute which permits one against 
whose property. an execution or-at- 
tachment has been issued to replevy 
such property where it is exempt by 
statute from such Seizure, a tenant 
may recover by replevin property 
seized under a specific attachment 
to enforce a landlord’s lien to which 


Kenyon 


32 Minn. 


40 Miss. 


possession of property by trespass or 
wrong, and it is no infraction of its 
dignity to surrender property that 
may have strayed into the keeping of 
its officers without authority of its 
process. To hold any other view 
would be to hold that the injured 
party was without adequate remedy. 
It’ is no sufficient answer that the 
plaintiff may have redress by _ the 
action of trespass, or by bill in chan- 
cery. While such remedies are be- 
ing discussed in the courts, the fam- 
ily is despoiled of the possession and 
use of the essential means which the 
law has provided for its preservation 
and comfort.” Wallingsford vy, Ben- 
nett, supra. 

22. See cases supra note 19. 

23. Ark.—Settles vy. Bond, 49 Ark. 
114, 4 SW 286. 

Cal.—Richards v. Kirkpatrick, 53 
eee 433; Lazard v. Wheeler, 22 Cal. 
139. 
ecm Hilton v. Osgood, 49 Conn. 
110 

iby ran eneetora v. 
12 D.C. 30 

Fla. SDs vy. Ingram, 39 Fla. 239, 
22-8 651. 

Tll—Samuel v. Agnew, 80 Ill. 553; 
Langston vy. Murphy, 31 Ill. A. 188; 
Smith v. Dauel, 29 Ill. A. 290; Chapin 
v. Hoel, 11 Tll. A. 309. 

Ind. — Louisville, Cte wake. (COs 
Payne, 103 Ind. 183, 2 NE 582; Kstey 
v. Capron, 89 Ind. 167; Thompson Vv. 
Ross, 87 Ind. 156; Douch v. Rahner, 
61 Ind. 64; Graham v. Crockett, 18 
Ind. 119, 

Ind. T.—Minor vy. Edwards, 6 Ind. 
T. 438, 98 SW 151. 

Iowa.—Cooley vy. Davis, 34 Iowa 
128; Bevan v. Hayden, 13 Iowa 122; 
Gimble yv. Ackley, 12 Iowa 27; Funk 


Bennett, 


Nebr.—Mann y. Welton, 21 Nebr. 
541, 32 NW 599; Frazier v. Syas, 10 
Nebr. 115, 4 NW 934, 35 AmR 466. 

N. Y¥.—Mallory v. Norton, 21 Barb. 
424; Twinam v. Swart, 4 Lans. 263. 

Okl.—Taylor v. Smith, 44 Okl, 403, 
144 P 1028, 1029 [cit Cyc]. 

Tenn.—Harris v. Austell, 2 Baxt. 
148; Wilson v. McQueen, 1 Head 


7. 
Rae C.—Fletcher vy. Pendray, 22 B. C. 
[a] Statutory provisions. — (1) 
Where a.statute allows replevin to 
be maintained ‘‘to recover any goods 
or chattels in which the plaintiff has 
a general or special property with a 
right to their immediate possession, 
and which are wrongfully detained 
from him in any manner,” the action 
will lie for exempt chattels wrong- 
fully held on execution against plain- 
tiff. Hilton v. Osgood, 49 Conn. 110. 
(2) In the District of Columbia a 
statute defining the substance of the 
affidavit in replevin, and declaring 
and defining the functions of the 
writ, provides in effect that the writ 
shall not issue to recover the posses- 
sion of property subject to seizure 
on execution, or property in the cus- 
tody of a writ or replevin. The stat- 
ute is construed as-.allowing the writ 
in all other cases relating to pre- 
existing process, and as property 
absolutely exempted by statute is not 
“subject to seizure on execution,” the 
writ of replevin will lie against an 
officer to recover it when seized by 
him under an execution authorizing 
him to levy upon property “not ex- 
empt from execution.” Wallingsford 
v. Bennett, 12 D. C. 308, 313. 
24. Wagner v. Olson, 3 N. D. 69, 
54 NW 286; Linander vy. Longstaff, 


L 


the property seized is not subject un- 
dér the statute creating such lien. 
Mills v. Pryor, 65 Ark. 214, 45 SW 


350. 
[b] Necessity for notice. — Stat- 
utes providing that an officer is 


bound to levy on any personal prop- 
erty 1n the possession of defendant 
unless he has received notice in writ- 
ing from some other person that 
such property beiongs to him, and 
that the provisions as to notice of 
ownership are applicable to levies 
made under attachments, apply to 
third persons claiming ownership of 
attached property, and it is not nec- 
essary for defendant in attachment 
to give such notice before bringing 
replevin. Upp v. Neuhring, 127 lowa 
713, 104 NW 350; Glover v. Narey, 92 
Iowa 286, 60 NW 581. 


26. Prescott v. Starkey, 71 Vt. 118, 
ALOR STO2IS > 

27. Allen v. Ingram, 39 Fla. 239, 
22, S$ 651; Ross v. Hawthorne, 55 
Missiy ool 

28. Allen v. Ingram, 39 Fla. 239, 
22°S 651. 
ene Ross v. Hawthorne, 55 Miss. 

30. Gass v. Van Wagner, 62 Mich. 


610, 30 NW 198; Tullis v. Orthwein, 
5 Minn. 877; Mann v.* Welton, 21 
541, 982) IN'W 1599. ; 
See supra §§ 233-234, 
See supra § 271, 
See supra § 248. 
See supra § 259. 
See cases supra note 30. 
36. See supra § 234. 
Seip v. Tilghman, 23 Kan. 289. 
38. Glover v. Narey, 92 Iowa 286, 
60 NW 5381; Parsons vy. Thomas, 62 
Iowa 319, 17 NW 526. 
39. See supra § 284, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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prevent the owner of exempt property from main- 
taining replevin against a purchaser at an execution 
sale, for the property is not then in the custody of 
the law,*° but the debtor must not have waived his 
rights.44 Under statutes requiring that exempt prop- 
erty be appraised and set apart, if the officer dis- 
regards the debtor’s demand for an appraisement 
and claim of exemption, and sells the property, re- 
plevin will not lie against the purchaser; but the 
remedy is by an action for damages against the of- 
ficer, or against both the officer and the execution 
plaintiff, if the latter directed or participated in the 
wrong.?2 

[§ 286] (3) Against Execution Creditor. As a 
rule the action will not lie against the execution 
creditor who is not in possession of the property, 
for a person can be sued in replevin only when he 
has actual or constructive possession and control of 
the property,** although there is authority for main- 
tenance of such an action against the levying officer 
and plaintiff in execution.*+ 

[§ 287] .c. Action for Damages #*—(1) Right of 
Action—(a) Against Creditor—aa. In General. If 
a ereditor wrongfully directs an officer to levy upon 
and sell exempt property under execution or at- 
tachment, or otherwise participates therein, he is 
liable for the trespass or conversion to the same 
extent as the officer, and the debtor may maintain 
an action for damages either against him alone or 
against him and the officer jointly.4®° The question 
of the creditor’s liability for a levy by the officer 
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on exempt property without the creditor’s direction 
or knowledge does not usually arise in these eases, 
for the reason that the creditor’s participation to 
some extent, either by direction of the levy,’ or by 
ratification of the levy through receipt of its bene- 
fits,*8 is shown. It has been said, however, that a 
creditor does not become liable for the officer’s 
wrongful levy on exempt property, merely because 
he signed an indemnifying bond, if the bond does 
not direct or authorize a levy on the exempt prop- 
erty,*® although he is liable as a trespasser in dam- 
ages, if the bond directs the officer to levy on spe- 
eifie property.®° 

Garnishment. A creditor is also liable if he wrong- 
fully obtains by garnishment exempt wages due his 
debtor and applies them to the satisfaction of his 
judgment.>! The same rule applies to other exempt 
choses in action.®? 

[§ 288] bb. Proceedings Outside State to Evade 
Exemption.®? Where no statute exists prohibiting 
the sending of a claim outside of the state for the 
purpose of evading the exemption law thereof, there 
is some conflict of authority whether a ereditor is 
liable for the resulting damage to the debtor where 
both being residents of the state, the creditor pro- 
cures suit to be instituted-in a foreign state for the 
purpose of depriving the debtor of the exemptions, 
which he would have had were he sued in the state 
of his residence. According to some authorities such 
liability exists,°4 even though the debtor has not 
defended the action in the foreign jurisdiction,*® 


40. Conn.—Williams v. Miller, 16 
Conn. 144. 


Ga.—Robscen vy. Rawlings, 79 Ga. 
354, 7 SE 212. 
Kan.—Gardner v. King, 87 Kan. 


Gitlin. 1 920) 
24 Kan. 442. 

- Md.—Cromwell v. Owings, 7 Harr. 
Sede D0: 

Mass.—Carruth v. Grassie, 11 Gray 
211, 71 AmD 707. 

N. Y.—Twinam y. Swart, 4 Lans. 
263. 

{a] Sale subject to exemption.— 
Personalty sold by the sheriff subject 
_to the exemption right, pending an 
application to set apart the property, 
may be recovered of the purchaser, 
although the pending application 
failed, if a subsequent application 
succeeded. But if the sale was made 
subject, not to the right itself but 
only to the result of the pending 
application, there can be no recovery. 
The question is for the jury, and to 
be determined by the value of the 
property, the price paid, the terms 
of the notice given, and all the facts 
and circumstances of the transaction. 
Prima fecie a reservation would be 
of the right, and not merely of the 
pending remedy. Robson v. Rawl- 
ings, 79 Ga. 354, 7 SE 212. 

41. Twinam v. Swart, 
N. Y.) 263. 

: Waiver see supra §§ 190-210. 

42. Hatch v. Bartle, 45 Pa. 166, 8 
AmD 484; Bonsall vy. Comly, 44 Pa. 
442, ; 

Action for damages see infra § 287. 

43. Mitchell v. Roberts, 50 N. H. 
486. 
44, Mullaney v. Humes, 48 Kan. 

29 P 691. 
Bas. Liability of indemnitor see 
Sheriffs and Constables [35 Cyc 
1787]. 

Liability of sheriff or constable: 
For seizure of exempt property see 

Sheriffs and Constables [35 Cyc 

1647]. z 
Sale of exempt property see Sheriffs 

and Constables [35 Cyc. 1687]. 
Liability of surety on official bond 

see Sheriffs and Constables [35 Cyc 

1919]. i 

46. Sue Mitehell v. Corbin, 91 
Ala, 599, 8 S 810. 


Watson v. Jackson, 


4 lLans. 


2s cnc i v. Gatcher, 23 Ark. 
Cal.—Haswell Vv. 


15. 'Catl. 
266, 76 AmD 480. 
Ind.—Pate vy. Swann, 7 Blackf. 500. 
Kan.—Mullaney v. Humes, 48 Kan. 
368, 29 P 691. 
7 B. Mon. 


pelseo vat v. Jones, 
Me.—Spencer v. Brighton, 49 Me. 


Parsons, 


326. 
Ko err week Vv: Pomeroy, 2 Pick. 

Minn.—Murphy vy. Sherman, 25 
Minn. 196. 

Miss.—Matthews v. Redwine, 25 
Miss. 99. 

Nebr.—Castile v. ord, 53 Nebr. 
507, 73 NW 945; Murray v. Mace, 
41 Nebr. 60, 59 NW 387, 483 AmSR 
664; O’Connor vy. Walter, 37 Nebr. 
267, 55 NW _ 867, 40 AmSR 486, 23 
DRA 6503) Union Paci KR. Cone N: 
Smersh, 22 Nebr. 751, 36 NW 139, 
3 AmSR 290; Albrecht v. Treitschke, 


17 Nebr. 205, 22 NW 418 
_ Nev.—Elder. v. Frevert, 18 Nev. 
ZAGINS (P69 ‘ 

N. J.—Bonnel y. Dunn, 29 N. J. L. 


435. 

N. Y.—Pozzoni v. Henderson, 2 HE. 
D. Smith 146. 

Pa.—Wilson v. McElroy, 32 Pa. 82. 

Tex.—Alsup v. Jordan, 69 Tex. 300, 
6°SW 831, 5 AmSR 53. 

Vt.—Hart v. Hyde, 5 Vt. 328. 

Necessity of proceedings to pro- 
cure exemption see supra § 233 et 
seq. 

‘Waiver or forfeiture of right see 
supra §§ 190-219. 

47. See cases supra note 46. 

48. Bisenhauer v. Dill, 6 Ind. A. 
188, 33 NE 220; Murphy v. Sherman, 
25 Minn. 196. 

[a] Receipt of exempt property.— 
When a debtor, before a sale of prop- 
erty that has been levied on, presents 
a schedule of his property to the 
officer in accordance with the exemp- 
tion law, and demands that the 
amount exempted from sale be set off 
to him, and the officer disregards his 
claim and sells the property, the 
debtor is not necessarily limited to 
an action against the officer, but may 
also sue the creditor for the amount 
of his exemption if, with full knowl- 


edge of the debtor’s rights, he re- 
ceives the benefit of the _ officer’s 
wrong. Wisenhauer y. Dill, 6 Ind. 
A. 188, 33 NE. 220. 

[b] Purchase by creditor at exe- 
cution sale.—If a plaintiff in an at- 
tachment. purchases exempt property 
levied upon at a sale on the execu- 
tion in the action, knowing that it is 
exempt and afterward sells it, his act 
is a ratification of the original tak- 
ing by the officer, and renders him 
liable with the officer. Murphy v. 
Sherman, 25 Minn. 196. 

49. Pozzoni v. Henderson, 2 E. D. 
Smith (N. Y.) 146. 

50. Pozzoni v. Henderson, 2 EK. D. 
Smith (N. Y.) 146. 

51. O’Connor v. Walter, 37 Nebr. 
267, 55 NW 867, 40 AmSR 486, 23 
LRA 650; Schaller v. Kurtz, 25 Nebr. 
655, 41 NW 642; Union Pac. R. Co. v. 
Smersh, 22 Nebr. 751, 36 NW 139, 
3 AmSR 290; Albrecht v. Treitschke, 


17 Nebr. 205, 22 NW 418. 

52. Schalier v. Kurtz, 25 Nebr. 
655, 41 NW 642. 

53. Criminal liability see infra 
§ 324. 


Injunction against proceedings out- 
side of state see infra § 299. 

54. Stark v. Bare, 39 Kan. 100, 17 
P 826, 7 AMSR 537; Stewart v. Thom- 
son, 97 Ky. 575, 31 SW 138, 17 KyL 
381, 53, AAmSR /431, (36 LRA. 582: 
O’Connor yv. Walter, 37 Nebr 267, 55 
NW 867, 40 AmSR 486, 23 LRA 650; 
Anderson v. Canaday, 387 Okl. 171, 
131 P 697, LRA1915A 1186, AnnCas 
1915B 714. 

[a] Creditor going out of state.— 
An action will lie against a creditor 
also for going out of the state and 
bringing proceedings there so as to 
avoid the effect of the exemption laws. 
Stewart v. Thomson, 97 Ky. 575, 31 
Sw 138, 17 KyL 381, 538 AmSR 431, 
386 LRA 582. 

Jurisdiction of fcreign court as 
affected by sending claim out of state 
see infra § 299. 

55. Anderson v. Canaday, 37 Okl. 
171, 181 P 697, LRAI1915A 1186, Ann 
Cas1915B 714. 

[a] Doctrine of estoppel does not 
apply. Anderson v. Canaday, 37 Okl. 
171, 181 P 697, LRA1915A 1186, Ann 
Casi915B 714, 
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while by others it is denied.5® However, by express 
provision of the statute in some jurisdictions, a right 
of action is given the debtor.°7 A nonresident can- 
not have the benefit of such a statute when it is re- 
stricted by its terms to residents.®* Where the 
statute makes the sending of the claim out of the 
state an offense and punishable as such but does 
not give in express terms an action for damages, it 
is held nevertheless that the debtor may maintain 
an action for damages against a creditor who vio- 
lates the statute.°® Such an action cannot be de- 
feated on the ground that the right of exemption is 
res adjudicata, where plaintiff was not a party to 
the proceedings in the other state.%° 

[§ 289] (b) Against Purchaser. When prop- 
erty sold on execution is exempt, so that the pur- 
chaser acquires no title or right to possession, he 
is liable to an action by the debtor for damages 
if he takes and carries away the property.*? 

[§ 290] (2) Form of Action®°*—(a) In Gen- 
eral. Where the common-law forms of action have 
been abolished, an action to recover for the wrong- 
ful seizure and sale of exempt property is simply an 
action for damages.** 

[§ 291] (b) Trespass.°* . Trespass is a proper 
form of action to recover damages from a creditor 
who directs or otherwise participates in a wrong- 
ful seizure and sale of exempt property.®© And the 
action may be maintained against the purchaser at 
an execution sale for taking and carrying away the 
property, if it was exempt so that no title passed.®® 

[§ 292] (c) Case.®* An action on the case will 
lie against a creditor for directing a levy upon 

56. Harwell v. Sharp, 85 Ga. 126, 
11 SE 561, 21 AmSR 149, 8 LRA 514 


(where the court said that the debtor 
might have had an injunction if he 


LRA 650. 
61. 


62. 
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Stewart v. Welton, 
56; Hart v. Hyde, 5 Vt. 328. 435 
Form of action against levy- 
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exempt property.%§ ae 

[§ O93] aie Trover.°® Although the action of 
trespass has been the action usually resorted to for 
the purpose of recovering damages for the seizure 
and sale of exempt property, there seems to be no 
doubt that the action of trover may be maintained 
on the thecry that the seizure and sale amount to a 
conversion.”° 

[§ 294] (e) Assumpsit.7t If an officer or ered- 
itor wrongfully obtains exempt wages or other 
exempt money due to a debtor by garnishment pro- 
ceedings, the debtor may waive the tort at common 
law and sue in assumpsit for money had and re- 
ceived.?2. And in some jurisdictions assumpsit could 
be maintained for the value of exempt goods wrong- 
fully taken on execution, as upon an implied con- 
tract of sale.73 Some courts, however, have denied 
the right to maintain assumpsit in such a case, and 
have restricted the owner of the goods to his remedy 
by an action for the tort.’* } 

[§ 295] (f) Cross Action; Reconvention. Where 
exempt property has been attached, defendants may 
by a plea in reconyention assert the right to a judg- 
ment against the attachment plaintiff for the value 
of the property levied on treating the levy as a con- 
version.”®> By such a cross action for conversion de- 
fendant abandons the property to plaintiff.”° 

[§. 296] d. Action for Penalties..” Under some 
statutes a penalty in double the amount of the prop- 
erty seized is imposed upon any person taking or 
seizing exempt property.*® The debtor, however, 
may waive such a statute and proceed only for sim- 
ple damages.?® A statute in terms rendering the of- 


66 AmD 726. 
N. J.—Bonnel v. Dunn, 29 N. J. L. 


N. Y.—Shaw v. Davis, 55 Barb. 389. 


32 Mich. 


had asked for it). ing officer see Sheriffs and Constables Okl.—Binion vy. Lyle, 28 Okl. 430, 
57. Anderson v. Knotts, 181 Ind.| [85 Cye 1789]. : 114 P 618. 

434, 104 NE 754, AnnCas1916D 868; 63. Evans v. Miller, 58 Miss. 120, S. D.—Nelson v. Oium, 21 S. D. 

Satterlee v. Columbus First Nat.|388 AmR 313; Ross y. Hawthorne, | 541, 114 NW_ 691. 

Bank, 78 Nebr. 691, 111 NW 591;/55 Miss. 551. : Tenn.—McCoy vy. Daii, 6 Baxt. 137; 

McCormack y. Tincher, 77 Nebr. 857, 64. Action of trespass. generally | Wolfenbarger v. Standifer, 3 Sneed 


110 NW 547; Stull v. Miller, 55 Nebr. 
30, 75 NW 2389; Karnes v. Dovey, 53 
Nebr. 725, 74 NW 311; Hinds v. Sells, 
62 Oh. St. 328, 58 NE 800; Drury v. 
High, 8 Oh. Dec. (Reprint) 523, 8 
CinecLBul 278; Steel v. McKerrihan, 
172° Pa. 280, 33 A. 570. 

[a] A mere transfer of a debt to 
some one outside the state does not 
subject the transferer to liability; 
it must appear further that the cred- 
itor made the transfer for the pur- 
pose of collection, and to avoid the 
exemption laws. Drury vy. High, 8 
oon Dec. (Reprint) 523, 8 CincLBul 


58. Satterlee v. Columbus First 
Nat. Bank, 78 Nebr. 691, 111 NW 
591; McCormack y. Tincher, 77 Nebr. 
857, 110 NW 547. 

59. Markley v. Murphy, 180 Ind. 
4, 7, 102 NE 376, 47 LRANS 689; 
Kestler' v. Kern, 2 Ind. A. 488, 28 NE 
726 (holding the reasoning of the 
court in Uppinghouse v. Mundel, 103 
Ind. 238, 2 NE 719, which apparently 
takes the view that there is no right 
of action, not conclusive); Haines 
v. Welker, 182’ Iowa 431, 165 NW 
1027; Atchison, etc., R. Co. v. Hamil- 
ton, 6 Kan. A. 447, 50 P 102. 

[a] For example, if the payee of 
a note transfers it to a nonresident 
of the state, so as to defeat the 
Iowa exemption, the maker has a 
cause of action, although such act is 
a misdemeanor, since Code (1897) 
§ 3444 provides that the civil remedy 
is not-merged in a public offense. 
Haines v. Welker, 182 Iowa 431, 165 
NW 1027. 

60. O’Connor v. Walter, 37 Nebr. 
267, 55 NW &67, 40 AmSR 486, 23 


see Trespass [38 Cyc 985]. 
65. Ala.—Mitchell v. Corbin, 91 
Ala. 599, 8 S 810. 
ae ee vy. Gatcher, 23 Ark. 
1 
Ind.—Pate v. Swann, 7 Blackf. 500. 
cout te es v. Jones, 7 B. Mon. 


1p Mass—Waleot v. Pomeroy, 2 Pick. 
1 


a Oe aaa as v. Frevert, 18 Nev. 446, 

N. Y.—Pozzoni v. Henderson, 2 H. 
D. Smith 146. 

Pa.—Wilson v. McElroy, 32 Pa. 82. 

Vt.—Hart v. Hyde, 5 Vt. 328. 

66. Stewart v. Welton, 32 Mich. 
56; Hart v. Hyde, 5 Vt. 328; Fletcher 
v. Pendray, 22 B. C. 566. 

67. Action on the case generally 

J 1 


see Case, Action on 11 C. J. p 1. 
68. Parkerson v. Wightman, 35 
S. Co T9363. 


69. Action of trover generally see 
Trover and Conversion [88 Cyc 1997]. 
70. Aia.—Recss v. Hannah, 18 Ala. 
125; Noland vy. Wickham, 9 Ala, 169, 
44 AmD 435. 
PO sgRan te ae a v. Miller, 16 Conn. 
1 


Ga.—Harrell v. Harrell, 75 Ga. 697. 

Mass.—Baker y. Willis, 123 Mass. 
184, 25 AmR 61; Mulligan v. Newton, 
16 Gray 211; Davlin v. Stone, 4 Cush. 
3859; Hewes v. Parkman, 20 Pick. 90. 

Mich.—McCoy vy. Brennan, 61 Mich. 
362, 28 NW 129, 1 AmSR 589; Town 
v. Elmore. 88 Mich. 305; Wyckoff v. 
Wyllis, 8 Mich. 48. 

Mo.—Parketon v. Pugsley, 142 Mo. 
A. 537, 121 SW 789. 

N. H.—Cooper vy. Newman, 45 N, H. 
339; Towns v. Pratt, 33 N. Hi. 345, 


659; Hawkins v. Pearce, 11 Humphr. 
44; Pollard v. Thomason, 5 Humphr. 
56 


Tex.—Ross v. McGuffin, 2 Tex. A. 
Civ. Cas. § 458. 
Vt.—Wilkinson y. Wait, 44 Vt. 508, 


8 AmR 391; Mundell vy. Hammond, 
40 pees Sanborn v. Hamilton, 18 
Vt. 


Wis.—Below v. Robbins, 76 Wis. 
ap 45 NW 416, 20 AmSR 89, 8 LRA 


ae C.—-Fletcher v. Pendray, 22 B. C, 

71. Assumpsit generally see As- 
sumpsit, Action of 5 C. J. p 1568. 

72. Kestler v. Kern, 2 Ind. A. 488, 
28 NE 726.. : 

Waiver of tort and suit in assump- 
sit generally see Actions §§ 158— 


169. \ 

73. Jones v. Hoar, 5 Pick. (Mass.) 
285, 27 ERC 670; Evans v. Miller, 
58 Miss. 120, 38 AmR 313; Willson 
v. Foree, 6 Johns. (N. Y.) 110, 5 AmD 
195; Russell v. Bell, 10 M. & W. 840, 
152 Reprint 500. 

74, Androscoggin Water Power 
Co. v. Metcalf, 65 Me. 40; Jones v. 
Hoar, 5 Pick. (Mass.) 285, 27 ERC 


670. : 
75. Kiggins v. Henne, etc., Co., 
(Tex. Civ. A.) 199 SW 494. 3 
76. Kiggins v. Henne, ete. Co., 


(Tex. Civ. A.) 199 SW 494. 

77. Penalty upon levying officer 
‘ce and Constables [385 Cyc 

88]. 

78. See statutory provisions; and 
eases infra notes 79-82. 

79. Race v. Olbridge, 90 Ill. 250, 
32 AmR 27; Amend v. Murphy, 69 
Ill. 387; Cornelia v. Ellis, 11 Tll. 584; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ficer alone liable to such a penalty for seizing and 
selling exempt property does not-authorize an ac- 
tion therefor against the execution creditor, although 
he may have directed the levy.8° Since penal stat- 
utes are to be strictly construed,*! a statute which 
Imposes a penalty of treble damages for carrying 
off and destroying any “‘wood, timber, lumber, hay, 
grass, or other personal property’’ does not apply to 
a case in which property not of the same kind as 
that enumerated has been taken.82 

[§ 297] e. Remedies in Equity 88—(1) In Gen- 
eral. In some states courts of equity are clothed 
with full and complete jurisdiction over the ques- 
tion of exemptions allowed by the constitution and 
laws,** not only to adjudicate as to the rights of the 
parties thereto,®> but to control and direct the set- 
ting apart and allotment thereof,’* to restrain inter- 
ference therewith or sale thereof under any inhibited 
process of law,’? and to pass upon and adjudicate 
the propriety of any exemption set apart by any of- 
ficer and to rectify it if improper.’’ In the absence 
of such a statute the question of jurisdiction is 
governed by the general principle that equity will 
not assume jurisdiction when there is a plain and 
adequate remedy at law.8® A claim of exemption ir- 
regularly made cannot be enforced in equity.°° 

[§ 298] (2) Injunction—aa. In General. Un- 
der ordinary circumstances a debtor cannot maintain 
a bill in equity to enjoin an officer from selling his 
exempt property on execution or other process, for 
he generally has an adequate remedy at law by mo- 
tion to quash the levy or set aside the sale, or by an 
action to recover the property or to recover dam- 
ages.°? Where a wage earner has an action against 
his employer for paying a claim out of his wages 
contrary to the exemption law, the rule that injune- 
tion will not issue when there is an adequate remedy 
at law applies and the employer will not be en- 
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joined.®? On the other hand, in some jurisdictions, 
1t is held that when a debtor duly claims his exemp- 
tion, and the officer is proceeding to sell in disre- 
gard of his right, injunction is a proper remedy,?* 
and a wrongful sale of exempt property under execu- 
tion will be enjoined even though. the property has 
been returned to its owner on a delivery bond.% 
And, in some eases where the question of jurisdic- 
tion has not been raised, an injunction has been 
granted.®° Sometimes this remedy is expressly given 
by statute.°® Independently of any statute, an in- 
junction will be granted where the circumstances are 
so extraordinary as to render the remedy at law 
inadequate.°* So proceedings on an execution may 
be enjoined where, if they should result in a sale 


- of plaintiff’s real estate, an apparent cloud would be 


placed upon the title to the property.°> Alas execu- 
tions against exempt property repeatedly procured 
for the sole purpose of annoying a judgment debtor 
will be enjoined. 

Restitution on violation of injunction. If a cred- 
itor prosecutes an action or proceeding in violation 
of an injunction, and thereby obtains and appro- 
priates exempt property or money, the court which 
granted the injunction has the power to render a 
judgment against him and in favor of the debtor for 
the amount so appropriated. 

[§ 299] bb. Against Proceedings in Another 
State. It may be regarded as settled that a court 
of equity has jurisdiction to enjoin a resident ered- 
itor from instituting or prosecuting an action or pro- 
ceeding in another state for the purpose of evading 
the exemption laws of his state, and of collecting 
his claim by subjecting to its satisfaction property 
or credits which the debtor could claim as exempt 
if the action or proceeding were brought within the 
state.2 So the sending of a claim out of the state 


Pace y. Vaughn, 6 Ill. 30; Camp v. 
Ganley, 6 Ill. A. 499. 

80. Pace v. Vaughn, 6 Ill. 30. 

81. Sce Statutes [36 Cye 1183]. 

82. Berg v. Baldwin, 31 Minn. 541, 
542, 18 NW 821. 

[a] For example, it does not ap- 


Ply to an action against the officer. 


and execution creditor for wrongfully 
seizing and selling an exempt yoke 
of oxen. Berg v. Baldwin, 31 Minn. 
541, 18 NW 821. 

83. Retention of jurisdiction to 
afford complete relief See infra § 300. 


84. See statutory provisions; and 
Camp v. Mullen, 46 Fla. 498, 35 S 
399; McMichael v. Grady, 34 Fla. 219, 
15 S 765. 

85. McMichael v. Grady, 34 Fla. 
219, 15 S 765. 

86. See supra § 276. 

87. McMichael v. Grady, 34 Fla. 
219, 15 S 765. See infra § 298. 

88. McMichael y. Grady, 34 Fla. 


21915 S (65. 

8S. Jacks v. Bigham, 36 Ark. 481; 
Farrell v. McKee, 36 Ill. 225. 

90. Smith v. Smith, (Ala.) 75 S 

955. 
\ [a] ‘Tlustration.—Under a statute 
requiring the filing of a claim with 
the sheriff if made after levy, a 
claimant who filed his claim after 
levy with the judge of probate can- 
not enforce his claim to exemption 
in a court of equity. Smith, v. Smith, 
(Ada) 75:8 955. 

91. Ark.—Driggs’ Bank v. Nor- 
wood, 49 Ark. 136, 4 SW 448, 4 AmSR 
30; Jacks v. Bigham, 36 Ark. 481. 

Cal.—Richards y. Kirkpatrick, 53 
Cal. 433. 

Tll.— Farrell v. McKee, 36 Ill. 225; 
Hughes v. Melville, 60 Ill. A. 419. 

Ind.—Mead v. McFadden, 68 Ind. 
340. A 

Mo.—Bailey v. Wade, 24 Mo. A. 
186. 


N. J.—Muir vy. Howell, 37 N. J. Ea. 
a C.—Baxter v. Baxter, 77 N. CG. 


Or.—Parsons v. Hartman, 25 Or. 
ae 37 P 61, 42 AmSR 802, 30 LRA 
[a] The remedy at law is not in- 
adequate, so as to give to a court of 
equity jurisdiction to interfere by 
injunction, merely because the debtor 
was prevented by causes over which 
he had no control from giving notice 
of his claim of exemption and filing 
a schedule of his property, as re- 
quired by the statute, since he has an 
ample remedy at law by applying to 
the court to stay proceedings under 
the execution until the claim of ex- 
emption can be duly made and deter- 
mined. Driggs’ Bank v. Norwood, 49 
Ark. 136, 4 SW 448, 4 AmSR 30. 

92. Galbraith v. Rutter, 20 Pa, 
Super. 554. 

93. Cunningham vy. Conway, 25 
Nebr. 615, 41 NW 452; Stein v. Frie- 
berg, 64. Tex, 27; Nichols v. Cali- 
borne, 39 Tex. 363. 

94, Peevehouse v. 
Civ. A’) 152. SW 1196. 

95. Robinson v. Hughes, 117 Ind. 
293, 20 NE 220, 10 AmSR 45, 3 LRA 
883; Nichols v. Claiborne, 39 Tex. 
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Smith, (Tex. 


| 363. 


96. See statutory provisions; and 
Smith v. Gufford, 36 Fla. 481, 18 S 


717, 51 AmSR_ 37; McMichael _v. 
Grady, 34 Fla. 219, 15 S 765. But 
see Christopher v. Bowden, 17 Fla. 


603 (equity has no jurisdiction to en- 
join a proceeding to appraise prop- 
erty levied ee Ty fieri foo eee 

urpose of claiming an e 4 
fbn Taithgueh it is alleged that the 
judgment and execution issued are 
for the purchase price of the _prop- 
erty); Phillips v. Crichton, 17 Fla, 


690 (the rule in Christopher v. Bow- 
den, 17 Fla. 603 is not affected by 
a Statute which makes it a felony 
for any officer to levy on and sell 
exempt personal property); Bryan y. 
Long, 14 Fla. 366 (a decision before 
the statute denying injunction). 

[a] Bond. — Injunctions granted 
simply to restrain the forced sale 
of property that is exempt from 
sale under any process of law under 
statutes are not injunctions to stay 
proceedings at law, within the mean- 
ing of a_ statute prohibiting the 
granting of injunctions to stay pro- 
ceedings at law unless bond is given. 
Smith v. Gufford, 36 Fla. 481, 18 S 
717, 51 AmSR 37; Lewton v. Hower, 
18 Fla. 872. 

97. Farrell v. McKee, 36 Ill. 225. 

98. Buffum v. Forster, 77 Hun 27, 
28 NYS 285. 

{a] Property purchased with pen- 
sion money.—Where the debtor seek- 
ing an injunction against the sale of 
real property on execution alleges 
that such property was purchased 
with his pension money, he has a 
right if his claim is controverted to 
have it tried and determined on com- 
mon-law evidence, and is not bound 
to have it disposed’ of on motion ex 
parte affidavits. Buffum y. Forster, 
77 Hun 27, 28 NY¥S 285. 

99. Parker v. Independence Pro- 
duce ;Co., 2) Ind. T.' 561, 53: Siw, 335. 

1. Hager v. Adams, 70 Iowa 746, 
30 NW 36; Teager v. Landsley, 69 
Iowa 725, 27 NW 739; Snook vy. Snet- 
zer, 25 Oh. St. 516; Griggs v. Docter, 
89 Wis. 161, 61 NW 761, 46 AmSR 
824, 30 LRA 360. 

2. U. S.—Cole v. Cunningham, 133 
10 10y SCt- 269 (sour eer 


Ala.—Allen v. Buchanan, 97 Ala. 
399, 11 S 777, 38 AmSR 187. 
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in violation of a criminal statute will be enjoined. 
The court in issuing an injunction proceeds in per- 
sonam against the creditor to compel him to obey 
the laws of his own state, and in so doing it does 
not violate the section of the federal constitution 
which provides that in each state full faith and 
eredit shall be given to the judicial proceedings of 
every other state.®> The same doctrine applies where 
the debtor takes his property into another state, 
for a temporary purpose, and under such circum- 
stances it is held that the creditor who also lives 
in the state of the debtor’s domicile cannot attach 
property in the foreign state and thereby evade the 
exemption laws to the benefit of which the debtor 
is entitled.¢ Such a suit is not within the rule 
that the courts of one state cannot enjoin the pro- 
ceedings of a court in another state, for the injunc- 
tion merely acts upon the personal conduct of the 
creditor who is within the jurisdiction of the court.’ 
But where the attached property is temporarily in 
the foreign state, the court of equity will not inter- 
fere unless it appears from the relations and cir- 
cumstances of the parties that it would be inequi- 
table to permit the institution or continuance of the 
foreign action or proceeding.® An injunction will 
not be granted in such cases upon the mere showing 
that the property is exempt and without any show- 
ing as to the debtor’s inability to pay, or his pos- 
session of none save exempt property, or as to 
whether the debt was, or was not, fraudulently con- 
tracted.2 It is only when a creditor attempts to 
evade the exemption laws of his own state by resort 
to attachment proceedings in the court of another 
state against the property of a debtor who is a resi- 
dent of the state of the ereditor’s domicile that he 
will be enjoined by the courts of the latter state 


Ark—Greer v. Strozier, 90 Ark. 4 Wierse v. 


158, 118 SW 400. 261, 59 SE 58, 
Ga.—Harwell v. Sharp, 85 Ga. 126,| LRANS 1008. 
11 SE 561, 21 AmSR 149, 8 LRA 514. 5. Wierse v. 
Ind.—Wilson v. Joseph, 107 Ind.} 261, 59 SE 58, 


490, 8 NE 616. LRANS 1008. 
Ind. T.—Biggs v. Colby, 4 Ind. T. 6. 
382, 69 SW 910. 
Ilowa.—Mumper vy. Wilson, 72 Iowa Pe 
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Thomas, (On 
122 AmSR 446, 15 


Thomas, 
122 AmSR 446, 15 


Mumper v. Wilson, 72 Iowa 163, 
33 NW 449, 2 AmSR 238. 
Cole v. Cunningham, 133 U. S. 
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from prosecuting his suit in the foreign jurisdic- 
tion,!° and when a creditor sues in his own state 
to collect @ claim against a nonresident debtor by 
garnishment, subjecting to its payment money due to 
such nonresident in the hands’of the garnishee who 
is within the creditor’s state, which would be exempt 
under the laws of the debtor’s state, it cannot be 
said to be an attempt to evade the exemption laws 
of another state.11 This rule is also placed on the 
ground that, inasmuch as equity acts only in per- 
sonam, an injunction will not issue against a creditor 
in another state,!? and the rule holds even though 
the ereditor is found temporarily within the juris- 
diction of the state of the debtor’s domicile.** 

[§ 300] 8. Jurisdiction. Some statutes in ex- 
press terms confer jurisdiction upon particular 
courts to hear and determine all questions relating 
to exemption rights,1* as for example statutes con- 
ferring jurisdiction upon courts of equity.1° Where, 
upon a motion in a court of law to quash a levy upon 
exempt property, the debtor sets up matter which is 
cognizable only in equity, the creditor may be al- 
lowed to elect whether to withdraw his objections 
to the jurisdiction of the court of law or to have 
the levy quashed without prejudice to his remedy 
in equity.16 Whenever the jurisdiction of the court 
of equity attaches, it should be retained and exer- 
cised to finally determine the rights involved under 
the issues made.17. When an action of replevin will 
lie, and there is nothing in the statute to establish 
a contrary rule, it need not be brought in the court 
from which the execution issued, but may be brought 
in any court having jurisdiction.1* A similar rule 
applies to a bill for an injunction to prevent a sale 
under execution.1® But where the statute provides 
that from the time of the issuing of an order of 


145 N. tion to quash a levy on exempt prop- 
erty the creditor moved to dismiss 
on the ground that the debtor had 
given him a lien on the property by 
the note on which the judgment was 
rendered, and the debtor set up that 
the provision of the note giving the 
lien was inserted by the creditor 
without his knowledge, the debtor’s 


145 N. C., 


163, 38 NW 449; Hager v. Adams, 70 
Iowa 746, 30 NW 36; Teager v. Land- 
sley, 69 Iowa 725, 27 NW_739. 

Kan.—Zimmerman v. Franke, 34 
Kan. 650, 9 P 747; Wilkinson v. Col: 
ter, 2 Kan. L. J. 202. 

Ky.—Stewart v. Thomson, 97 Ky. 
Bip OL OW les, vilcl Kyl) 338i, 363 
AmSR 431, 36 LRA 582; Brown vy. 
Simmet, 13 KyL 831. 

Md.—kKeyser y. Rice, 47 Md. 203, 
28 AmR 448. 

Mo.—Wabash Western R. Co. vy. 
Siefert, 41 Mo, A. 35. 

N. J.—Margarum v. Mcon, 63 N. J. 
Eqs 586, 53 A 179. 

N. C.—Wierse v. Thomas, 145 N. 
C. 261, 59 SE 58, 122 AmSR 446, 15 
LRANS 1008. 

Oh.—Snook v. Snetzer, 25 Oh. St. 


516. 
Pa.—Galbraith v. Rutter, 20 Pa. 
Super. 554. 


Tex.—Moton y. Hull, 77 Tex. 80, 13 
SW 849, 8 LRA 722. 

Wis.—Griggs v. Docter, 89 Wis. 
161, 61 NW 761, 46 AmSR 824, 30 
LRA 360. 

[a] Money due from insurance 
company.—A resident of Alabama 
may be enjoined from collecting a 
debt due him by another resident of 
that state by garnishment in Louisi- 
ana of a debt due by an insurance 
company of that state to the debt- 
or. Allen vy. Buchanan, 97 Ala, 399, 
11 S 777, 38 AmSR 187. 

8. Wilson vy. Joseph, 107 Ind, 490, 
8 NE 616. 


107,,.10 SCt 269, 33 Li ed. 5388; Mngel 
v. Scheuerman, 40 Ga. 206, 2 AmR 
573; Dehon v. Foster, 4 Allen (Mass.) 
545, 7 Allen (Mass.) 57. 
_ 8 Cole v. Young, 24 Kan. 435. 
9. Cole y. Young, 24 Kan, 435. 
10. Person Vv. Williams-Echols 
eed Goods Co., 113 Ark. 467, 169 SW 


11, Person v. Williams-Echols 
Dry Goods Co., 113 Ark. 467, 169 SW 
223; Griffith v. Langsdale, 53 Ark. 
71, 73, 183 SW 733, 22 AmSR 182. 

12. Griffith v. Langsdale, 538 Ark. 
71, 183 SW 733, 22 AmSR 182. 

13. Griffith v. Langsdale, 53 Ark. 
71, 18 SW 733, 22 AmSR 182. 

14. Stout v. Rapp, 17 Nebr. 462, 
22 NW 364; Augberg v. Anderson, 5 
B, C. 622. 

{a] For example (1) the county 
court has jurisdiction under Comp. 
St. (1885) e 6, to decide whether per- 
sonal property is exempt from execu- 
tion and whether it should be de- 
livered to the assignee. Stout v. 
Rapp, 17 Nebr. 462, 23 NW 364. (2) 
The magistrate sitting as judge of 
the small debts court has no juris- 
diction to decide the validity of the 
claim of exemption, under the Home- 
stead Act, of goods seized under 
process of execution issued from that 
court. Augberg v. Anderson, 5 B. 
C. 622. 

15. See supra § 297. 

16. Mynatt v. Magill, 3 
(Tenn.) 72. 

[a] Dlustration——Where upon mo- 


Lea 


defense to the lien being cognizable 
only in equity, the case is one of 
equity against equity which ‘should 
be tried in one forum, and the entire 
litigation should be disposed of in 
the proceeding at law by agreement 
between the parties or the parties 
should be left to their rights and 
remedies in equity. Mynatt v. Ma- 
gill, 3 Lea (Tenn.) 72. 

17. Stein v. Frieberg, 64 Tex. 271. 

Jurisdiction of equity generally 
see supra § 297. 


cee: Ross. v. Hawthorne, 55 Miss. 
19. Naill v. Kansas Farmers’ F. 


Ins. Co., 47 Kan. 223, 27 P 854; Cot- 
ton v. Rea, (Tex.) 163 SW 2. 

[a] For example (1) tit may be 
brought in the court of the county 
where the debtor or garnishee lives 
or has his place of business. Naill 
v. Kansas Farmers’ F. Ins. Co., 47 
Kan. 223, 27 P 854. (2) An injunc- 
tion may be issued by the district 
court to prevent the sale of exempt 
property in execution of a county 
court judgment, notwithstanding a 
statute providing that an injunction 
restraining the execution of a judg- 
ment shall be made returnable to 
the court in which the judgment was 
tie aic Cotton v. Rea, (Tex.) 163 

[b] Exclusive jurisdiction. — Not- 
withstanding the county court has 
exclusive jurisdiction to issue injunc- 
tions in cases where the matter in 
controversy exceeds two hundred dol- 


Se es eee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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attachment the court shall be deemed to have ac- 
quired jurisdiction and have control of all subse- 
quent proceedings under the attachment, the only 
court which has jurisdiction to determine whether 
an attachment should be discharged because of a 
claim that the property taken is exempt is the court 
from which the attachment issues.2° Under statutes 
In some jurisdictions the ordinary has no jurisdic- 
tion of an exemption claim, unless the applicant is a 
resident of the county.?1 

[§ 301] 4. Parties??—a. Plaintiffs. From the 
rule that the right of exemption is a personal priv- 
ilege of the debtor,?* it follows that ordinarily no one 
but the debtor himself can maintain an action to 
recover damages for seizing or seizing and selling 
his exempt property, or to recover the property it- 
self.2* Title as a rule is necessary to support an 
action to recover property as exempt or to recover 
damages for wrongfully seizing or selling it,25 but 
an equitable title may be sufficient.2® Possession at 
the time of the seizure is of course necessary to 


support trespass 27 but a constructivé possession is: 


sufficient.?§ 

Action by husband. <A debtor may sue in his own 
name to recover his exempt property, or damages 
for its seizure or sale, without joiming his wife as a 
plaintiff, although the statute may give the exemp- 
tion for the benefit of both.2® Other authorities 
hold that husband and wife may sue jointly for 
damages for seizure of the exempt property.*° 

Action by wife. In some states the statute ex- 
pressly provides that an action may be brought by 
the wife of an execution defendant, if he is absent, 
or if he fails or refuses to assert his right,* or some- 


lars in value but does not exceed five; prima facie has 


hundred dollars, where no allegation 
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times after the death of the husband.*? Under a 
statute allowing a firm, as such, to claim an exemp- 
tion out of the partnership property, and a statute 
allowing the wife of a debtor to claim his exemp- 
tions when he fails or refuses to do so, the wife of a 
partner may assert his right to the partnership 
exemption, if he fails or refuses to do so.33 Where 
the action is given to the wife by statute, even 
though it is her husband’s exemption which she 
claims, her right is not defeated by her husband’s 
waiver.** In some states the statute, giving a right 
of action to the wife, restricts the exercise of it to 
cases only where the property is taken by some 
process adversary to the husband.*® 

Action by partner. In states where exemptions 
are allowed to the partners in the partnership prop- 
erty,°® one partner may maintain trover against the © 
sheriff for the seizure of exempt property of the firm 
under an execution against all, since the exemption 
is held to be an individual right.%7 

Action by mortgagor. A mortgagor of exempt 
personal property who is rightfully in possession 
when it is wrongfully attached or taken on execu- 
tion may maintain an action for damages,?* not- 
withstanding an attachment constitutes a breach of 
the condition of the mortgage,®® or although the 
mortgage is to secure a debt payable on demand 
if it contains a clause giving the mortgagor the 
right to possession until default in payment, and 
there has been no demand of a payment, and there- 
fore no default.4° In some states it has been held 
that the mortgagee should be joined as a party in an 
action against the officer for damages, lest the of- 
ficer should be subjected to a double liability.‘ 


Lindsey v. Dixon, 52 Mo. 


title within the Ave 29) 
Okl.—Binion v. Lyle, 28 Okl. 430, 


and no one 


of value is made, the district court 
may grant an injunction against the 
sale of exempt property in execu- 
tion of a county court judgment. Cot- 
ton v. Rea, (Tex.) 163 SW 2. 

20. Brown v. Woolwine, (Kan.) 
1941. P:-276. 

[a] Rule applied.—Where an ac- 
tion is brought in one county and an 
attachment issues to another county, 
the court from which the attach- 
ment issues must determine whether 
it should be discharged because of a 
claim of exemption. Brown v. Wool- 
wine, (Kan.) 191 P 276. 

21. Rutherford v. Wright, 41 Ga. 
128. 

22. Parties generally see Parties 
[30 Cye 1}. 

23. See supra § 2. 

24, Ind.—State v. Melogue, 9 Ind. 
196. 
Minn.—Orr v. Box, 22 Minn. 485; 
Howland v. Fuller, 8 Minn. 50. 

Mo.—Osborne v. Schutt, 67 Mo. 
712: Terry v. Wilson, 63 Mo. 493. 

N. Y.—Baker v. Brintnall, 52 Barb. 
188, 5 AbbPrNS 253; Lockwood v. 
Younglove, 27 Barb. 505; Smith v. 
Hill, 22 Barb. 656; Twinam v. Swart, 
4 Lans. 263; Mickles v. Tousley, 1 
Cow. 114. 

Oh.—Butt v. Green, 29 Oh. St. 667. 

Pa.—Hess v. Beates, 78 Pa. 429. 

[a] For example, neither the sure- 
ties on a claim bond nor the attor- 
neys can be made parties to the 
claim case, and a writ of error by 
them will be dismissed. Kimbrough 
v. Pitts, 63 Ga. 496. 

[b] Agent or bailee.—It has been 
held that an action cannot be main- 
tained by an agent or bailee of the 
debtor. Mickles v. Tousley, 1 Cow. 
CN Yu) 114. i 

Persons entitled to exemption see 
supra 26—45. 

‘ 25. Bie vy. Springate, 51 Mo. A. 
619; Hoyt v. Van Alstyne, 15 Barb. 
(N. Y.) 568. 


[a] One who is in possession, 
@ 


but the true owner, or someone con- 
necting himself with the trfle owner, 
is at liberty to impeach his claim of 
title. Hoyt v. Van Alstyne, 15 Barb. 
(N. Y.) 568. 

Title to support claim of exemp- 
son generally see supra §§ 144- 
26. Frost v. Mott, 34 N, Y. 253. 
27. Bourne v. Merritt, 22 Vt. 429. 

[a] Dlustration.— Where a. per- 
son brings an action’ of trespass for 
the attachment of property in the 
hands of his bailee, who held such 
property as security for a liability 
assumed by him, a judgment for 
plaintiff should be reversed: Bourne 
v. Merritt, 22 Vt. 429. 

Possession as essential to action of 
trespass see Trespass [38 Cyc 1031]. 

28. Walcot v. Pomeroy, 2. Pick. 
(Mass.) 121; Hart v. Hyde, 5 Vt. 328 
(the ownership of chattels draws 
after it the legal or constructive pos- 
session, and this is sufficient for the 
purposes of this action. If, indeed, 
the owner had parted with the right 
of possession for a specified period, 
he cannot maintain trespass for an 
act done during that period; but if 
he has the right of resuming the pos- 
session at pleasure the action lies. 
Hence it is not necessary that plain- 
tiff have actual possession). 

29. McDuffie v. Irvine, 91 Ga. 748, 
17 SE 1028; Braswell v. McDaniel, 74 
Ga. 319. ; 

30. Neeper v. Irons, 3 Tex. A. Civ. 
Cas. § 180; Cunningham v. Coyle, 2 
Tex. A. Civ. Cas. § 422. By 


31. Ga.—Tucker v. Edwards, 
Ga. 602. 

Ind.—Astley v. Capron, ,89 Ind. 
167: Hisenhauer v. Dill, 6 Ind. A. 


188, 33 NE 220. 
Ky.—-Baum v. Turner, 76 SW 129, 
25 KyL 600. 
Mich.—Singer Mfg. Co. v. Culla- 
ton, 90 Mich. 639, oT ald 687; King 
. Moore, 10 Mich. é 
"" Mo.--State y. Dill, 60 Mo. 583; 


114 P 618. 

S. D.—Noyes v. Belding, 5 S. D. 
603, 59 NW 1069. 

[a] Action in name of state—An 
action by a married woman is prop- 
erly brought in the name of the state 
to her use. State v. Dill, 60 Mo. 433. 

[b] Wife and children.—A horse 
exempted under Code § 2040, is for 
the wife and children as well as for 
the head of the family; and, where 
possession has been tortiously ob- 
tained from him, they may proceed 
by possessory warrant to recover the 
eae Tucker v. Edwards, 71 Ga. 

Right of wife to make claim of ex- 
emption generally see supra § 32 


et seq. 

32. Myers v. Forsythe, 10 Bush 
(Ky.) 394. See generally supra § 34. 

33. Noyes v. Belding, 5 S. D. 603, 
59 NW 1069. 

34. Tucker v. Edwards, 71 Ga. 
602; King v. Moore, 10 Mich. 538. 

Power to waive in general see 
supra § 193. 

35. Singer Mfg. Co. v. Cullaton, 
90 Mich. 639, 51 NW 687. 

36. Exemption in partnership 
property see supra §§ 146-149. 

37. McCoy v. Brennan, 61 Mich. 
362, 28 NW 129, 1 AmSR 589. 

Ill.— Vaughan v. Thompson, 17 

Tll. 78. 


Iowa.—Evans vy. St. Paul Harves- 
ter Works, 63 Iowa 204, 18 NW 881. 

Ky.—Collett v. Jones, 2 B. Mon. 19, 
36 AmD 586. 

Mass.—Copp v. Williams, 135 Mass, 


401. 
N. Y.—Livor “v. Orser, 12 N. Y. 
Super. 501. : 
Mortgage as waiver of exemption 
see supra §§ 196--201. 
39. Copp v. Williams, 135 Mass. 
401. 
40. lLivor v. Orser, 12 N. Y. Super. 


501. 
41, Evans v. St. Paul Harvester 


Works, 68 Iowa 204, 18 NW 881. 


, 


129, 1 AmSR 589]. 
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Action by purchaser from debtor. 
of exempt property from an execution defendant 
may maintain an action for a subsequent levy and 
The grantor and grantee of land which the 
former was entitled to claim as exempt from execu- 
tion may join in a complaint against creditors of the 
former, the former to have his right to exemption 
established and the latter to have his title quieted.** 

[§ 302] b. Defendants. The sheriff may be held 
liable in an action for the wrongful seizure of exempt 
property,** or in an action on his official bond.*° 
But he is not a proper party defendant to a bill 
in equity brought to restrain the sale of exempt 
property, where it appears that he is merely a public 
ministerial officer and has no personal interest in 
the subject of the action.*° The creditor is a proper 
‘party defendant 47 and may be sued either sepa- 


sale.4? 


42. Cook v. Baine, 37 Ala. 350. 

43. Barnard vy. Brown, 112 Ind. 
53, 13 NE 401. 

44, See Sheriffs and Constables 
[85 Cyc 1647]. | 

45. See Sheriffs and Constables 
(85. Cyc 1919]. 


46. Stout v. McNeill, 98 N. C. 1, 
3 SE 915. 

47. See cases infra note 49. 

48. Faroux v. Cornwell, 40 Tex. 
Civ. A. 529, 90 SW 537. { 

49. Ind.—Hisenhauer y. Dill, 6 


Ind. A. 188, 338 NE 220. 
Kan.—Mullaney v. Humes, 48 Kan. 
868, 29 PB 691. 


Me.—Spencer v. Brighton, 49 Me. 
326. 

Minn.— Murphy v. Sherman, 25 
Minn. 196. 


Mo.—Parketon v. Pugsley, 142 Mo. 
A. 587, 121 SW 789; Duncan v. Frank, 
8 Mo. A. 286. 


Nebr.—Castile v. Ford, 53 Nebr. 
507, 78 NW 945. ; 
Nev —Elder v: Frevert, 18 Nev. 


446, 5 P 69. ' 

N. J.—Bonnel v. Dunn, 28 N. J. L. 
153 [rev on other grounds 29 N. J. 
L. 4385]. : 

S. D.—Millerke v: Reiley, 31 S. D. 
842, 141 NW 136. 

Right of action against creditor see 
supra §§ 286, 287. 

50. Harrell v. Harrell, 75 Ga. 697; 
Fletcher v. Pendray, 22 B. C. 566, 


F 51. Filctcher v. Pendray, 22 B. C. 
66. : 

52. Pleading generally see Plead- |. 
Ines ol Cy.ciay. 

53. Ala.—Kirby vy. Forbes, 141 
Ala. 294, 87 S 411. 

Til—kKeenan v. Drew, 144 Ill. A. 


388. 

Mich.—McCoy v. Brennan, 61 Mich. 
362, 28 NW 129, 1 AmSR 589. 

Minn.—Lynd v. Picket, 7 Minn. 
184, 82 AmD 79. 

Okl.—Anderson v. Canaday, 37 Okl. 
171, 131 P 697, LRA1915A 1186, Ann 
Cas1915B 714, 

Tex.—Cockrum vy. McCracken, 1 
TMexawA Cly...Cas.. § 5 

[a] Tlustrations.—(1) The usual 
declaration in trover is sufficient to 
enable plaintiff to show the facts 
essential to a recovery. Hutchinson 
v. Whitmore, 90 Mich. 255, 51 NW 
451, 30 AmSR 431 [overr dicta in Mc- 
Coy v. Brennan, 61 Mich. 362, 28 NW 
(2) A petition for 
an injunction alleging that all the 
debtor’s property consists of three 
hundred bushels of corn, which is 
insufficient to furnish his family with 
bread, meat, and such other articles 
of food as will be necessary, is in- 
sufficient unless it state the num- 
ber, ages, etc., of the members of the 
camly Swisher v. Hancock, 31 Tex. 


[b] Action on bond to contest 
celaim.—In an action on a bond given 
to contest a claim of exemptions, a 
Specification alleging that defendants 
wrongfully instituted the contest and 
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A purchaser 


[§ 303] 


hief.58 
is insufficient.** 


exemption must 


of facts beyond 


failed to prosecute it to effect, and 
that plaintiff was damaged in that 
he was forced to employ an attorney 
to make his defense and had obli- 
gated himself to pay such attorney a 


sum of one hundred. dollars therefor,’ 


and that defendants had failed to 
pay such damage, is sufficient. Kirby 
v. Forbes, 141 Ala. 294, 37 S 411. 

[c] Where the proceeding is a 
creditor’s bill to subject a fund which 
can be reached only in this way, 
upon principle, the appropriate way 
for the debtor to claim his exemption 
is to set it up in his answer just as 
he is required by the rules of legal 
procedure to set up in his answer 
any other fact which makes against 
the right of plaintiff to the relief 
which he seeks. Furlong v. Thoms- 
sen, 19 Mo. A. 364. 

54. Greer vy. Strozier, 90 Ark. 158, 
118 SW 400; Oldham vy. Oldham, 141 
Ky. 526, 133 SW 232; Winsor v. Mc- 
Lachlan, 12 Wash. 154, 40 P 727. 

[a] Illustration.—The debtor’s an- 
swer to the disclosure of the gar- 
nishee of.the amount due the debtor 
under an insurance policy must state 
the value of the property burned and 
allege that it was all of the like kind 
which was owned or used by him 
when the loss occurred. A mere al- 
legation that the property insured 
Was exempt is insufficient. Winsor 
v. McLachlan, 12 Wash. 154, 40 P 727. 

55. McLeod v. Noble, 122 La. 714, 
48 S 161; Dailey v. May, 5 Mass, 313. 

[a] Foundation of debt.—A sale 
of land under execution will not be 
enjoined on ‘the ground that it is 
within the exemption from liability 
for debts- founded on contract, un- 
less plaintiff alleges or it is found 
by the court that the judgment on 
which the execution issued was 
founded on contract. Goldhait v. 
Walker, 134 Ind. 527, 34 NE 378. 

{b] Ownership of other property. 
—(1) The debtor must allege that 
the articles seized are the only ones 
of the kind which he possesses; it 
is not sufficient to allege that they 
are exempt by their nature. Perrault 
v. Caron, 14 Montr.. Leg. N. 130. (2) 
Under a statute exempting debtor’s 
only horse, a replication that the 
horse was the debtor’s only work 
beast “not previously levied on” is 
bad, as showing that he might have 
had other horses which were his 
property, although levied upon. 
Faulkner v. Bradley, 2 Dana (Ky.) 
141. (3) Were a debtor owns more 
than the property claimed to be ex- 
empt, it is not necessary for him to 
set out in his pleadings all of the 
items of property which he owns in 
order to enable the court to deter- 
mine which part of them are exempt. 
Harrison v. Kuntz, 8 Ky. Op. 688. 

[c] “Horse” under statute ex- 
empting “work horse.” — Under a 
statute exempting work horses, an 
allegation that the horses in. ques- 
tion were exempt is not sufficient, it 
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rately 48 or jointly with the officer in those cases 
where the officer also is liable.4® The purchaser of 
exempt property sold at a judicial sale subject to the 
right of exemption, pending an application by the 
debtor for an exemption which is subsequently al- 
lowed, is a proper party defendant either in an 
action to recover damages,°° or in an action to com- 
pel the return of the property.®* 

5. Pleading.°? 
by his pleadings facts which entitled him to re- 
A mere allegation that property is exempt 


The debtor must show 


The facts and conditions fulfilling 


the statutory requirements for the existence of an 


be distinctly alleged.5> But it is 


not necessary to make the allegations more specific 
than required by statute, or to carry the statement 


the statutory requirements.°® Own- 


being necessary to expressly allege 
that they were work horses. McLeod 
v. Noble, 122 La. 714, 48 § 161. 

{d] Tools of trade.—(1) In case 
of tools necessary for trade, the 
debtor must allege that the articles 
claimed to be exempt are his tools, 
and necessary for his trade ocr oc- 
cupation. Dailey v. May, 5. Mass. 
313. (2) An allegation that the ar- 
ticles seized relate to and are used 
by the claimant in hiS profession and 
as such are exempt from seizure is 


sufficient. Thompson v. Buchan, 8 
Que. Pr. 246. 
{e] Instrument used in profes- 


sion.—An allegation that the debtor 
was a pianist and that he had taught 
music within three months prior to 
the, time when his piano was seized 
does not show that teaching music 
was his business. at the time of the 


seizure. “On the contrary, the spe- 
cial and peculiar manner in which 
this fact is stated, would indicate 


that it was not.” Tanner v. Billings, 
18 Wis. 163, 176, 86 AmD 755. 

{f] Value.—An allegation that 
“said property does not exceed in 
value the sum of $600’ sufficiently 
shows the value of the property 
claimed as exempt. Boesker y. Pick- 
ett, 81 Ind. 554. 

g] Value at time of seizure.—In 
an action by the grantor and grantee 
of land which the former was en- 
titled to claim as exempt from exe- 
cution as against his creditors who 
had issued executions against the 
land, it is sufficient that the com- 
plaint states the value of the grant- 
or’s property at the time of the filing 
of the transcripts of the judgments 
on which executions were to be is- 
sued, and of the conveyance, showing 
it to be exempt from execution at 
the time, without stating the value 
of the time of instituting the 2ction. 
Hie ent: v. Brown, 112 Ind. 58, 13 NE 

[h] Wagés.—(1) Wages claimed 
must be alleged to be for the statu- 
tory period. State v. Power, 63 
Nebr. 496, 88 NW 769. (2) An alle- 
gation that the judgment upon which 
execution was issued is “a judgment 
for labor” is not equivalent to an 
allegation that it was a judgment for 
‘laborers’ or mechanics’ wages.” Pad- 
Co v. Balgord, 2.S. D. 100, 48 NW 

{i] Sending claim out of state.— 
In an action brought under a statute 
forbidding sending a claim out of 
the state for collection to evade the 
exemption laws of the debtor's state, 
a plaintiff's pleading must allege that 
suit was brought in another state 
for the purpose, or with the intent, 
of depriving plaintiff of his personal 
earnings which were exempt from 
execution. Rumford vy. Stevens, i2 
Pa. Dist. 569. 3 : 

56. See cases infra this note, 

[a] “Work horse” under statute 
exempting “horse.” — Under. Acts 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ad note number. 
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ership in the property must be averred.5? If resi- 
dence within the jurisdiction is a condition of the 
exemption right, the residence must be pleaded.5® 
An averment of residence is a sufficient averment 
of citizenship»? In some states, if it is alleged 
that the debtor is head of a family, no allegation 
that he resides in the state or that he resides in 
the jurisdiction is necessary.6° Tf the exemption 
1s given by statute to a householder or housekeeper,®4 
or to the head of a family,®? or to a member of the 
family,®* the allegations must cover this prerequisite. 
The debtor must show by his pleadings that he has 
taken all steps required of him by the statute for 
claiming and defining his rights.° He ig not, how- 
ever, required to set forth his schedule.** The 
plaintiff need not anticipate defenses.*¢ 
Damages or penalty. The usual rule that special 
damages must be alleged obtains.°7 A debtor seek- 
ing to recover a statutory penalty in double the 
amount of the property seized for the seizure of 
exempt property must deelare specially on the stat- 
ute.°> If the debtor declares only in the common 
form of an action of trespass, without reference to 
the statute, he thereby waives the penalty and can 
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é Election between exemptions. Where a claimant 
is in reasonable doubt as to which of two exemptions 
he is entitled, or in what capacity he should claim, 
he may plead both exemptions although he can only 
have one,’° and he cannot be required by the court 
to allege on which exemption he will stand.7! 

Defenses. Facts constituting a defense must be 
pleaded by answer and not by demurrer.??. Thus if 
a waiver of exemption is relied on as a defense it 
must be pleaded.73 i 

Admissions. An admission by the creditor’s plead- 
ings to be conclusive against him on the issue of the 
validity of the debtor’s claim to exemptions must 
be an admission of the existence of all of the 
necessary elements of the exemption right.74 

Departure. The general rule that, where a plain- 
tiff declares at common law, then later in his repli- 
cation takes his position upon a statute, there is a 
departure 7> has no application to a case where the 
plaintiff declares in trespass for an illegal seizure 
of his property and defendant sets up as a defense 
that he was an officer and seized the goods under 
execution and plaintiff replies that he was entitled 
to a claim of exemption under the provisions of the 


recover single damages only.®® 


(1833) ec 80 § 1, 
was exempted to the debtor. Under 
Acts (1842) ec 44, which was passed 
to amend and enlarge the effect of 
the acts of 1833, heads of families 
were given other exemptions, and by 
the usual liberal construction of the 
exemption laws the head of a family 
was held entitled to a horse where 
proper for his vocation. It is not 
necessary under these statutes for a 
plaintiff debtor, in an action of tres- 
pass for seizure of his horse, to al- 
lege that the horse was a farm horse. 
Tipton v. Pickens, 1 Swan (Tenn.) 
25. 

[b] Demand under statute not re- 
quiring it—In an action by grantor 
and grantee of land against creditors 
of grantor to recover value of ex- 
empt land sold by them, a demand is 
not necessary. Barnard v. Brown, 112 
Mich. 452, 70 NW 1038, 67 AmSR 432. 

[c] Identity of property. — Al- 
though the petition in replevin, by 
one claiming under a mortgage, the 
writ, and the delivery bond executed 
by defendant, described the articles 
as brown mules, the answer, claim- 
ing exemption, must be considered 
as referring to the mules taken, 
which were bays, they being the only 
ones owned by defendant, or in his 
possession, at the time, and’ the cnly 
ones as to which there was evidence 
of use which would make them ex- 
empt. Augustine v. Gold, (Iowa) 174 
NW 581. 

57. Taylor v. Bertram, 55 SW 553, 
21 KyL 1402; Donnelly v. Wheeler, 
34 ATK, 1114, 

58. Loring v. Wittich, 16 Fla. 498. 

59. Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419. 

60. State v. Hussey, 7 Mo. A. 597. 

61. Prewit v. Walker, 7 J. J. 
Marsh. (Ky.) 332. 

_ [a] An allegation that the debtor 
is‘a bona fide housekeeper with a 
family living at home and ‘dependent 
on him is sufficient to bring him 
within the statute so providing, in 
connection with the fact that he was 
proceeded against as a resident of 
the state. Wolf v. Glenn,.8 Kyl 425. 

62. Loring v. Wittich, 16 Fla. 498; 
State v. Power, 63 Nebr. 496, 88 NW 
769. 

[a] Dlustration—Averments that 
a person is and has been a citizen 
of this state; that he came to this 
state, bringing with him his family, 
with the intention of making his per- 


‘manent home here; and that it has 


been his home ever since, sufficiently 
shows that he is “the head of a 
e 


exemption statute. 


“one farm horse” |]family residing in this state,” so as 


to entitle him to exemptions. Loring 
v. Wittich, 16 Fla. 498. 

63. Attoway v. Still, 2 Tex. Un- 
rep. Cas. 697. 

[a] Tlustration.— A petition to 
enjoin the sale of exempt property 
is insufficient if it fails to allege tnat 
plaintiff is either the head of a family 
or a member of a family entitled to 
exemptions under the acts of the 
twelfth legislature, p 427. Attoway 
v. Still, 2 Tex. Unrep, Cas. 697. 


64. Newcomer v. Alexander, 96 
Ind. 453. i 
[a] Schedule.— (1) A complaint 


to set aside a sheriff's sale of prop- 
erty claimed as exempt should allege 
the filing of a true schedule of all 
the debtor’s property, as required by 
statute. Guerin. y. Kraner, 97 Ind. 
533. (2) An allegation that ‘“defend- 
ant filed with sheriff a schedule of 
his property” does not sufficiently 
show the filing of the schedule as 
the law requires. Over v. Shannon, 
75 Ind. 352. (38) But an allegation 
that defendant filed an affidavit and 
inventory containing a full account 
of all his property “at the date of 
the execution” substantiaily complies 
with the statute which requires the 
affidavit to state the debtow’s prop- 


erty “at the date of issuing the 
writ.” Eisenhauer v. Dill, 6 Ind. A. 
188, 33 NE 220. 

{b] Property not taken on writ.— 


In replevin before a justice, 2 Ind. 


Rev. St. p 464 § 1, requires that an, 


affidavit of plaintiff must state that 
the property has not been taken un- 
der execution or other writ against 
him. An affidavit that plaintiff was 
a resident householder of certain per- 
sonalty, that such property was ex- 
empt, that he made a demand that 
it be set off to him, and that defend- 
ant constable refused so to do after 
levy, is insufficient. Green v. Aker, 
11 Ind. 223. : 

65. State v. Read, 94 Ind. 103; 
Coppage v. Gregg, 1 Ind. A. 112, 27 
NE 570. 

66. Ray v. Gregory, 120 Ark. 50, 
178 SW 405. 

67. Boggan v. Bennett, 102 Ala. 
400, 14 S 742; Morris vy. Williford, 
(Tex. Civ. A.) 70 SW 278. 

68. Race v. Olbridge, 90 Tll. 250, 
32 AmR 27; Pace v. Vaughn, 6 Ill. 
30; Camp v. Ganley, 6 Tl. A. 499. 

69. Race v. Olbridge, 90 Ill. 250, 
32 AmR 27; Pace v. Vaughn, 6 Ill. 
30; Camp v. Ganley, 6 Ill. A. 499. 

70. Van Lue v. Wahrlich-Cornett 
Ooi?) Cal A, /7149, 1080" PAT1T: 


71. Van Lue v.. Wahrlich-Cornett 
Co., 12, Cal, A, 749, 108: Ps 717. 

72. O’Donnell v. Segar, 25 Mich. 
367; Keegan v. Peterson, 24 Minn. 1. 

[a] Harvester not a farming uten- 
sil.— Whether a certain harvester is 
a “farming utensil’ and therefore 
exempt from execution should be 
raised by answer. Keegan v. Peter- 
son, 24 Minn. 1. 

{[b] Debtor’s sale of other prop- 
erty.—The fact that plaintiff has 
sold other property to bring himself 
down to the statutory exemptions or 
sold any property during the winter 
prior to the taking by défendant of 
the property in controversy are mat- 
ters of defense to be pleaded as in 
confession and avoidance. O’Donnell 
v. Segar, 25°Mich. 367. 

73. Reed Lumber Co. v. Lewis, 94 
Ala. 626, 10 S 333; Fears vy. Thomp- 
son, 82 Ala. 294, 2 S 719; Goetter v. 
Pickett, 61 Ala. 387; Murphy v. Sher- 
man, 25 Minn. 196. 

74. Dolan y. Simmons, 139 Iowa 
64, 115 NW 479. 

[a] Ilustration.—An admission in 
a reply to a claim of exemption of 
wages in garnishment proceedings 
that defendant is a resident and head 
of a family is not an admission of 
the claim, as it does not concede the 
further essential fact that the debt 
is due for his personal earnings. Do- 
lan v. Simmons, 139 Iowa 64, 115 NW 


479. 
75. See Pleading [31 Cyc 255]. 
76. Duncan vy. Frank, 8 Mo. A. 286, 
[a] Reason for rule.—‘“Plaintiff’s 


action is not upon the statute, and 
he could not have set out the pro- 
visions of the statute without antici- 
pating plaintiff's defence, which he 
ought not to do. It was sufficient for 
him to make out his case, and when 
defendant attempted to shelter him- 
self behind the writ, to show why 
the writ was no protection. Defend- 
ant’s action is founded on the com- 
mon law and not on any statute, and 
the replication does not depart from 
the petition by attempting to ground 
the action on any statute. It needed 
no statute to give a right of action 
against one who, without warrant 
of law, carries off and sells the goods 
of another. The objection seems to 
be founded on a misapprehension of 
some of the cases cited in the ele- 
mentary writers on common-law 
pleading as instances of departure, 
where one declaring on a common- 
law right, and being unable to main- 
tain his position, attempts to make 
sure his ground by abandoning his 
first standing-place and taking posi- 
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On motion to quash attachment. To present the 
question of exemption on motion to quash the levy 
of an attachment no pleadings are ordinarily neces- 
sary other than the notice stating the grounds upon 
which the motion to quash the levy is based.’7_ In 
some jurisdictions no answer or other pleading is re- 
quired or allowed controverting the motion."* 

[§ 304] 6. Evidence **—a. Presumptions and 
Burden of Proof—(1) In General. As a general 
rule in an action or proceeding to enforce or estab- 
lish an exemption right the burden is upon him who 
seeks to enforce or establish it.° 

Statutory provisions. In some states the statute 
provides that, if the debtor’s claim to exemption is 
duly made and filed, it is prima facie correct, and 
the onus of establishing the contrary is on the cred- 
itor.*} 

On a motion to discharge an attachment levy, the 
party making the motion should establish the exist- 
ence of the grounds for exemption by competent 
evidence.®2 But where the attaching creditor in his 
affidavit for an attachment sets up facts which if not 
controverted would entitle the debtor to an exemp- 
tion in the property attached and alleges further 
facts depriving debtor of such exemption, the bur- 
den is on him if such facts are denied to show that 
they exist.8* g 

In garnishment proceedings, the burden is on the 
garnishee or defendant to establish that the amount 
due from the garnishee is exempt from liability for 
the obligations of defendant, unless the statute 
requires the affidavit for garnishment to aver that 
the indebtedness is not exempt, in which case the 


tion upon a stutute. This, of course, ,14 Barb, 456. 
is a fault in all pleading, for the 
obvious reason that, if either party 
might thus shift about and abandon 
one cause of action or defence for 
another, the great object of plead- 
ing, which is to bring parties to an 


v. Marvin, 
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Or.—Childers v. Brown, 81 Or. 1, 
158 P 166, a rreeeceert 170; Golinick 
0 YT: 
AnnCasl1914A 248. 
Vt.—Connell vy. Fisk, 54 Vt. 
Bourne vy. Merritt, 


22. Vt. 429. 


‘burden of proving nonexemption is upon plaintiff as 


against any claim for exemption on the part of the 
debtor or the garnishee.S* So where the garnishee 
does not set up in his answer that the funds in his 
hands are exempt, the debtor on a motion for a rule 
against the constable, alleging that the money paid 
is exempt from garnishment as his daily wages, has 
the burden of proof.8¢ Where the amount reached 
in the hands of an employer as wages due the debtor 


is less than the amount specifically exempt to him 


as earnings within a specified time prior to.the levy, 
there is no presumption that sums previously paid 
the debtor by his employer within the statutory 
period are in his possession or that they have been 
used or are still available for the support of his 
family.8? Persons claiming through the debtor, on 
the ground that property owned by him) was exempt, 
have the burden of affirmatively showing such fact.®* 

[§ 305] (2) Status of Claimant as Person En- 
titled to Exemption.’® The burden is on claimant to 
show that he is within one of the classes of persons 
protected by the statute;°° as for example that he is 
head of a family or householder ;°1 or one engaged 
in an occupation protected by the statute;°? or a 
resident, where the statute requires residence ;°* or a 
citizen, where citizenship is the statutory require- 
ment; or, as required in some states, that he is 
not the owner of a homestead.®° 
claiming the benefit of the exemption laws shows 
that he was a resident of the state at a certain 
time, it will be presumed that his residence therein 
continued until the opposite party shows that it has 
peen lost.2* And the mere fact that he has gone to 


erty.— Where a sale of property by a 
debtor is attacked by his creditors as 
fraudulent, the purchaser has the 


312, 118 P 1016, | burden of proof if he claims that the 
property was exempt, and thus seeks 
381; | to defeat the attack. Blythe vy. Jett, 


52 Ark. 547, 183 SW 137 [Loverr Erb 


“[§§ 303-305 


When a person , 


issue, would be lost, and’ there would B. C.—In re Sharp, 5 B. C. 117. v. Cole, 31 Ark. 554]. 
be no end of such shuffling.” Duncan 81. Todd v. McCravey, 77 Ala. 468. 89. Persons entitled to exemption 
vy. Frank, 8 Mo. A. 286, 288. 1 82. Joyce v. Miller; 59 Iowa 761,|see supra §§ 16-62. 

77. Campbell v. Mitchell, 4 Ky.|13 NW 664; Campbell v. Mitchell, 90. Fugita v. Motoshige, 22 Ha- 
Op. 629. 4 Ky. Op. 629. waii 126; Shilling v. Brooks, 144 La. 


78. Joyce y. Miller, 59 lowa 761, 
13 NW _ 664. 

79. Burden of proof generally see 
Evidence §§ 13-24. 

Presumptions generally see Evi- 
dence §§ 25-88. 

80. Ala.—-Ely v. Blacker, 112 Ala. 
311, 20 S 570; Kolsky v. Loveman, 97 
Ala. 548, 12 S 720. 

Ark.—Davis v. Cramer, 133 Ark. 224, 
202 SW 239; Porch v. Arkansas Mill- 
ing Co. 65 Ark. 40, 45 SW_ 51, 67 
AmSR 895; Blythe v. Jett, 52 Ark. 
547, 13 SW 187. ; 

Cal.—Murphy v. Harris, 77 Cal. 194, 
eta 377; Calhoun v. Knight, 10 Cal. 
393. 

Ga.—Steele v. Parker, 109 Ga. 791, 
85 SE 167; Blanchard v. Paschal, 68 
Ga, $2, 45 AmR 474. 

Ill—MecMasters v. Alsop, 85 Ill. 
157; Bonnell v. Bowman, 53 Ill. 460; 
Herschbach v. Cassout, 197 Ill. A. 
188; Kosiba-v. Galinski, 171 Ill. A. 

3 


Ind.—Hartlep v. Cole, 101 Ind, 458. 

Towa.—Dolan v. Sammons, 147 
Iowa 466, 124 NW 880; Joyce v. Mil- 
ler, 59 Iowa 761, 13 NW 664. 

Ky.— Daugherty v. Bell Nat. Bank, 
175 Ky. 518, 194 SW 545. 


La.—Shilling v. Brooks, 144 La. 
595, 80 S 889. 
rk alates v. Thomas, 5 Allen 
Minn—Fletcher y. Staples, 62 


Minn. 471, 64 NW 1150. 

N. Y.—Gilewicz v. Goldberg, 69 
App. Div. 488, 74 NYS 984; Tuttle v. 
Buck, 41 Barb. 417; Dains v. Prosser, 
32 Barb. 290; Griffin v. Sutherland, 


[a] Ilustration—The burden of 
showing that the property exempt 
belonged to defendant and was 
claimed as exempt at the time of the 
levy was upon defendant. Joyce v. 
Miller, 59 Iowa 761, 13 NW 664. 


aia Young v. Clark, 32 Oh. Cir. Ct. 
84, Kosiba v. Galinski, 171 Ill. A. 


643; Baltimiore, etc., Southwestern R. 
Go. -vi' MeDonald; 412). Tl A: 3915 
Oakes v. Marquardt, 49 Iowa 643; 
Lyon vy. Pretorians Modern Order, 
(Tex. Civ. A.) 142 SW 29. 

85. Eastlund v. Armstrong, 117 
Wis. 394, 94 NW_ 301. < 

86. Steele v. Parker, 109 Ga. 791, 
35 SE 167. 

{a] Dlustration.—The allegations 
of the movant in a motion for a rule 
before a justice of the peace, asking 
that money received by the creditor 
and officer be paid over to the movant 
on the ground that it is exempt as 
his wages as a day laborer, are not 


sufficient to carry the burden of 


proof, where the creditor and officer 
answer that they cannot, for want 
of sufficient information, admit or 
deny that the movant is a day la- 
borer or that the fund in controversy 
is exempt, and it is not error for 
the magistrate to award the fund to 
the judgment creditor. Steele v. 
Parker, 109 Ga. 791, 35 SE 167. 

87. Crites v. Bede, 86 Or. 460, 168 
P 941. 

88. Blythe v. Jett, 52 Ark. 547, 13 
ae 137 [overr Erb v. Cole, 31 Ark. 


[a] Purchaser of exempt prop- 


595, 80 S 889. 

[a] For example, one claiming 
that two of five mules covered by a 
chattel mortgage were exempt from 
seizure under Const. art 244, in de- 
rogaticn of common right, has burden 
of proving conditions on which alone 
exemption is allowed, such as that 
he is head of a family, or is Sup- 
porting dependents, or that his wife 
has not property or means to amount 
of two thousand dollars. Shilling 
y. Brooks, 144 La, 595, 80 S 889. 

91. Ala.—Alabama Conference v. 
Vaughan, 54 Ala. 443. 
pls Bie reecers v. Alsop, ,» 8&5), Dl. 

Iowa.—Blair vy. Fritz, 162 Iowa 716, 
144 NW 611. 


Ky.—Prewit v. Walker, 7 J. J. 
Marsh. 382. 

La.—Shilling v. Brooks, 144 La. 
595, 80 S 889. 

Tenn.—Wolfenbarger v. Standifer, 


38 Sneed 659; Pcllard v. Thomason, 5 
Humphr. 56. 

92. Murphy v. Harris, 77 Cal. 194, 
19 P 377; Calhoun y. Knight, 10 Cal. 
398; Dowling v. Clark, 3 Allen 
(Mass.) 570; Murphy v. Mulvena, 108 
Mich. 347, 66 NW 224. 

93. Blythe v. Jett, 52 Ark. 547, 13 
ey ea Post y. Bird; 28° Fla. 1,9 

94. Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419. 

95. Voight Sons & Co. v. Lafkin, 
te Oe Cir. Ct. 751,°6 Oh. Cir. Dec. 

96. Caldwell v. Pollak, 91- Ala. 353, 
8 S 546; Astley v. Capron, 89 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


b 


§§ 305-308] 


another state and engaged in business there is not | 
alone sufficient to rebut the presumption.®? Under | 
a statute restricting exemption rights to citizens; a 

presumption of citizenship arises when the fact of 

residence is pleaded and proved.* 
tion is that the husband is the head of the family,®® 
and if the wife claims an exemption as such she must 
show the circumstances entitling her to the benefit 
of the law.t -And the presumption that, where the 
husband, wife, and children are living together, the 
husband is the head of the family is not rebutted 
by proof that the wife is the owner of the premises 
Nor is it enough to show 
that she carried on business on her own account, and 
that her husband works for her therein,? but it must 
be shown that he has abdicated or forfeited his 
headship and control of the family, and that she has 


on which they live.? 


assumed it. 
[§ 306] 


the statute.” 
Use of property. 


167; Green v. Simon, 17 Ind. A. 360, 
46 NE 693; Freehling v. Bresnahan, 
61 Mich. 540, 28 NW 531, 1 AmSR 
617. 
97. Caldwell v. Pollak, 91 Ala. 353, 
8 S 546; Astley v. Capron, .89 Ind. 167; 
Green v. Simon, 17 Ind. A. 360, 46 NE 
693; Freehling v. Bresnahan, 61 Mich. 
540, 28 NW 531, 1 AmSR 617. 

98. Sandberg vy. Borstadt, 48 Colo. 
96, 109 P 419. 

99. Clinton v. Kidwell, 82 Ill. 427; 
John V. Farwell Co. v. Martin, 65 Ill. 
A. 55 


1. Clinton vy. Kidwell, 82 Tl. 427; 
John V. Farwell Co. v. Martin, 65 Ill. 
A. 55; Voight Sons & Co. v. Lafkin, 
12 On. Cit. Ctir7T51,)6.\Oh. Cir. Dec. 
124. 

[a] Ilustration.—It will not be 
presumed that a married: woman 1s 
entitled to the exemption given her 
under Rev. St. § 5441, in the absence 
of evidence showing that she and her 
husband are living together and that 
neither of them is the owner of a 
homestead. Voight v. Lafkin, 12 Oh. 
Cink: Cte 750, 96 Ohve-Cirs » Dee: 2124 
(where an exemption was sought in 
lieu of the homestead). 

2. Clinton v. Kidwell, 82 Ill. 427. 

3. John V. Farwell Co, v. Martin, 

DT), An) 55. [ 
" 4. John V. Farwell Co. v. Martin, 
65 Ill, A. 55. 

5. ob Seen s ve sett, 52)\~Ark. 
547, 18 SW 137. 

Cal.—Briggs v. McCullough, 36 Cal. 
542. ¢ 
Tll.—McMasters v. Alsop, 85 Ill. 157, 
La.—McLeod v. Noble, 122 La. 714, 


S 161. 
pee Clapp vy. Thomas, 5 Allen 
158. 

Minn.—Fletcher vy. Staples, 62 


Minn, 471, 64 NW 1150. 

; eke Hobs vy. Corbin, 34 Mo. A. 
393. : 
N. Y.—Brown v. Davis, 9 Hun 43; 


(3) Nature and Character of Property. 
The burden is on the debtor to prove that the prop- 
erty claimed as exempt is within the statute.5 
Necessity. Where the statute limits the exemption 
to such property as is necessary for a stated pur- 
pose, by the weight of authority the burden is on 
the debtor to prove that the articles claimed as 
exempt are necessary for that purpose.® 
authority, however, for the view that a presumption 
that articles are necessary may arise from their 
character, and that when this is shown the burden 
is then on the creditor to show that the goods which 
he claims as not exempt are not necessary within 


When it is necessary under the 
statute that furniture and household goods, or other 
property to be exempt shall be kept and used by the 
debtor and his family, or used by the debtor in his 
business or for a particular purpose, the burden is 


EXEMPTIONS 


The presump- 


[§ 307} (4) 


[§ 308] (5) 


There is 


[25C.J5.] 159 


on the debtor to show affirmatively that they were 
so kept and used,* and the debtor must go further 
and prove that the property taken was used habit- 
ually for earning his living, where a statutory re- 
quirement of habitual use is made.® 

Proceeds or product of exempt property. In or- 
der to maintain a claim to chattels which is founded 
solely on the contention that they are the product or 
increment of duly exempted personalty, it is ineum- 
bent upon claimant to prove affirmatively that the 
subject matter of the claim was obtained in ex- 
change for exempted property or the proceeds there- 
of, or by labor exerted in connection with the use 
or consumption of such property, so that the newly 
acquired personalty might with fairness and reason 
be said to take the place of that which has been set 
apart.1? Where money duc under a policy of insur- 
ance on exempt property is claimed as exempt, the 
burden is on the debtor to show that the property 
Insured was exempt.1! 


Title or Right to Property. The 


burden is on claimant to show any requisite owner- 
ship of the property in question.?2 


Value of Property. Where the 


statute mits the value of the property that may 
be claimed as exempt, the debtor must show affirma- 
tively that property claimed by him as exempt does 
not exceed such value.1® 
to prove that the value of all his tools, including 
the one for the seizure of which he brings trover, 
does not exceed the statutory limit.14 


The burden is on plaintiff 


It has been 


held, however, that, where the debtor has a specific 


Twinam v. Swart, 4 Lans. 263; Tut- 
tle v. Buck, 41 Barb. 417;/ Dains v. 
Prosser, 32 Barb. 290; Griffin v. 
Sutherland, 14 Barb. 456; Carnrick v. 
Myers, 14 Barb. 9; Bowne v. Witt, 19 
Wend. 475; Van Sickler v. Jacobs, 14 
Johns. 434, 

Or.—Stewart v. McClung, 12. Or. 
431, 8 P 447, 53 AmR 374, : 

Tenn.—Wolfenbarger v. Standifer, 3 
Sneed 659. F 

Vt.—Chamberlain v. Whitney, 65 
Vt. 488, 27 A 72; Rollins v. Allison, 59 
Vt. 188, 10 A 201; Connell v. Fisk, 54 
Vt. 381; Bourne v. Merritt, 22 Vt. 
429. 

[a] The burden is on a partner to 
show that property claimed by him as 
exempt is Such as to entitle him to 
assert the claim. Porch v. Arkansas 
Milling Co., 65 Ark. 40, 45 SW 51, 
67 AmSR 895. 

6. Dowling v. Clark, 3 Allen 
(Mass.) 570; Smith v. Slade, 57 Barb. 
(N. Y.) 687; Tuttle v. Buck, 41 Barb. 
(N. Y.) 417; Willson v. Ellis, 1 Den. 
(N. Y.) 462; Stewart v. McClung, 12 
Or. 431, 8 P 447, 53 AmR 374. 

[a] Necessary cooking utensils.— 
Under a statute exempting “necessary 
cooking utensils” it was held that the 
burden was on a debtor claiming 
cooking utensils as exempt to show 
affirmatively that they were in fact 
Van Sickler v. Jacobs, 14 


Cees Y J 434 
hns. - 6 5 
Jor Hating machine.—The burden 


was on a debtor claiming a sewing 
machine, under a statute exempting 
such a machine when necessary to 
enable him to carry on his business, 
to show that it is necessary. Dowling 
v. Clark, 3 Allen (Mass.) 570. : 

7, Heath v. Keyes, 35 Wis. 668. 

[a] Household furniture.—When 
articles levied upon and claimed as 
exempt are household furniture, they 
are presumptively exempt under, a 
statute exempting necessary house- 


exemption on household goods to a certain amount, 
he needs to prove, in an action to recover such prop- 
erty, which has been levied on, only that it is not 
worth more than the statutory limit; and that it is 
not necessary for him to show that he does not own 


hold furniture, or a certain amount 
of household furniture, and the bur- 
den of showing that the claim of ex- 
emption is excessive is upon the levy- 
ing officer or creditor. Heath vy. 
Keyes, 35 Wis. 668. ° 
cg Cal.—Calhoun vy.: Knight, 10 Cal.’ 
91210 Wymona v. Amsbury, 2 Colo. 
Towa.—Corp v. Griswold, 27 Iowa 


BYERS 
pease Clapp v. Thomas, 5 Allen 
Minn.—Fletcher ~ v. Staples, 62 
Minn. 471, 64 NW 1150. 
N. Y.—Brown v. Davis, 9 Hun 


43. 

Vt.—Connell v. Fisk, 54 Vt. 381; 
Bourne v. Merritt, 22 Vt. 429. 

9. Blair v. Fritz, 162 Iowa 716, 144 
NW 611. ; 

10. Culver v. Tappan, 113 Ga. 525, 
38 SE 944. 

11. Fletcher v. Staples, 62 Minn. 
471, 64 NW 1150; Donnelly vy. O’Con- 
nor, 22 Minn. 309; Winsor v. McLach- 
lan, 12 Wash. 154, 40 P 727. 

12. Sheppard v. Davis, 22 Ga. A. 
733, 97 SE 262; Thompson y. Ross, 87 
Ind. 156. 

[a] For example, in trover by a 
wife to recover a mule, claimed as a 
pony homestead, the husband’s testi- 
mony that he used some of the wife’s 
money in paying for the mule and 
that they owned it together was not 
alone sufficient to sustain a verdict 
for plaintiff. Sheppard v. Davis, 22 
Ga. A. 733, 97 SE 262. 

13. Wymond vy. Amsbury, 2 Colo. 
213; Swan yv. Stephens, 99 Mass. 7; 
Wilcox vy. Hawley, 31 N. Y.~*648; 
Tuttle v. Buck, 41 Barb. (N. Y.) 417; 
Dains v. Prosser, 32 Barb. (N. Y.) 
290; Stewart v. McClung, 12 Or. 431, 
8 P 447, 53 AmR 374. 

14. Chambers v. Halsted, Lalor 
(N. Y.) 384. 


160 [250.3.] 


any other property.?® : 
[§ 309] (6) Nature of Claim against Which 
Exemption Is Asserted; Exceptions. The burden is 
on the debtor to show that the debt against which 
the claim of exemption is made is a debt as against 
which an exemption may be claimed.t® According to 
one view claimant of an exemption must show that 
the debt against which it is claimed arose subse- 
quently to the enactment of the constitutional or 
statutory provision conferring the right to the 
exemption,!’? while according to another view, where 


the creditor claims the right to seize the property on’ 


the ground that the debt accrued prior to the enact- 
ment of the Exemption Law, he must show such 
fact.18 Where the debt sued on is for the purchase 
price, the burden is on the ereditor to show this 
fact, in order to take the case out of the exemp- 
tion.19 Where the debt is for the purchase price-of 
goods which have been mingled with other goods, ac- 
cording to one view.it is incumbent upon the ecred- 
itor to separate those goods against which an exemp- 
tion cannot be claimed,?° while according to a con- 
trary view the duty of selection falls upon the 
debtor.?? 

[§ 310] (7) Waiver or Forfeiture of Exemp- 
tion. A waiver by a debtor of his right of exemp- 
tion will not be presumed, but must be affirmatively 
proved,?* and the burden rests on the ereditor to 
establish the fact of waiver ?* or forfeiture,?* or 
laches in making the claim.2® .Where there is no 
evidence that any harm was caused by delay in 
making claim, it is the duty of the creditor to show 
that the delay alleged by him was unreasonable,”¢ 
and where it does not appear that the debtor was 
notified of his rights of exemption by the officer 
levying on the property, it will not be presumed 
that he waived his rights, although he did not assert 
them until long after the levy.27 <A written waiver 


15. Reinecke y. Flecke, 35 N. Y. 27. 
Super. 491. 465. 
16. Thompson y. Ross, 87 Ind. 28. 


156. 
[a] Debt on contract.—Where a 29. 


EXEMPTIONS 


Holliday v. Mansker, 44 Mo. A. 
Seay v. Palmer, 93 Ala. 381, 9 | 156 
30 AmSR 57. 

Bibb v. Janney, 45 Ala. 329. 
Steps to procure exemption see 


Graham v. Crockett, 18 Ind. 


Hombs v. Corbin, 34 Mo. A. 


Necessity of claim see supra 


\ _[g§ 308-313 


‘Cof all rights of exemption and homestead’’ con- 
tained in a promissory note will be presumed to re- 
fer only to exemptions allowed by the law of the 
state where the note was made.*§ If one draws a 
bill of exchange on his employer who owes him only 
for wages the presumption is that he waives his right 
of exemption before acceptance.”° ‘ 

[§ 311] (8) Proceedings to Protect Exemption 
Right. Claimant has the burden of showing that he 
has fulfilled statutory requirements as to steps to 
be taken to obtain his exemption,®° such as demand 
and furnishing a schedule.?! | The burden is on the 
debtor to show a claim ®? and selection ** of the 
property as exempt, when necessary.** But a claim 
may be presumed under certain cireumstances.*° 
Presumptions may be indulged as to jurisdiction of 
the ordinary granting the exemption;*® and of the 
regularity of proceedings.**? The creditor has the 
burden of showing that property which he seeks to 
reach has been acquired subsequently to the filing of 
a schedule.28 Where the statute provides the mode 
of contest to a claim of exemption and provides that 
the claim shall be prima facie evidence of its cor- 
rectness, the burden is upon the contestant.*° 

[§ 312] (9) Evasion of Exemption Law. In an 
action for damages for the sending of a claim out 
of the state to evade the exemption law, the right 
of exemption, if controverted, must be established 
by plaintiff.*° 

[§ 313] b. Admissibility. Subject to the rules 
applicable in civil proceedings generally *4 in a pro- 
ceeding to enforce the exemption right, any relevant, 
competent, and material evidence is admissible,*? as 
for example as to the possession of other property by 
claimant,** as to admissions by the debtor on a 
former examination,## as to the status of the 
debtor,* as to the value of the property *° or as to a 


Relevancy and materiality of evi- 
dence generally see Hvidence §§ 8&9— 


43. Miller v. Mahoney, 29 SW 879, 
16 KyL 799. 

44. Haslage v. Hoover, 16 Oh. Cir. 
Ct. 570, 9 Oh, Cir. Dec. 404. 

45. Howell v. Boyd, 2 Cal. A. 486, 
84 P 315; Burris v. Booth, (Tex. Civ. 
A.) 40 SW 186. 

[a] MDilustration.—In an action for 
the seizure and sale under execution 
of corn claimed by plaintiff to be ex- 
empt, the allegations of the complaint 
that he was the head of a family con- 
sisting of a wife and six children, 


34 Mo. A. 


serene y, of selection see supra 
271. 


“statute exempts property from lia- 30. 
bility to seizure and sale under ex-|supra § 233 et seq. 
ecution en a judgment rendered upon 31. 
a contract, express or implied, and a]}119. 
debtor brings replevin for property 32. Hombs vy. Corbin, 
seized under an execution, he has the | 393. 
burden of showing that the judgment 33. 
was on a contract express or implied. | 393. 
This fact will not be presumed. 34, 
Thompson v. Ross, 87 Ind. 156. $2235 
17. Ely, v. Blacker, 112 Ala. 311, 
20 S 570. 
[a] Where the claim states that 35. 


the debt was for work done and ma- 
terial furnished “in the year 1867” 
and is by statute made prima facie 
evidence of the correctness of the 
claim, the burden of proof is on the 
contestant to show that the debt was 
contracted as alleged by him “in the 


year 1866.” Todd y. McCravey, 177 
Ala. 468. 
18. Wheeler vy. Cropsey, 5 HowPr 


(N. Y.) 288. 
19. Wagner vy. Olson, 3 N. D. 69, 
54 NW 286. : 


20. Wagner v. Olson, 3 N. D. 69, 
54 NW 286. : 

21. Rose v. Sharpless, 33 Gratt. 
(74.Va.) 1538, : 

22. State v. Haggard, 1 Humphr. 
(Tenn.) 390. 

23. State v. Haggard, 1 Humphr. 
(Tenn.) 390. 

24. Pierce y. Boalick, 42 Pa. Su- 


per. 218; Martin v. Kohr. 19 Pa. Co. 


nee: Hayes v. Lentz, 8 Pa. Dist. 
26. Kee v. Hobensack, 2 Phila. 
(Pa.) 82. 


Vandibur v. Love, 10 Ind. 54. 

[a] Intention to claim.—Where the 
creditor and officer have notice of the 
debtor’s intention to claim the stat- 
utory exemption and they delay the 
levy for four months, the presump- 
tion will be in favor of the claim 
without any formal act.. Vandibur v. 
Love, 10 Ind. 54. 

36. Gamble yv. Cent. R., ete., Co., 
80 Ga. 595, 7 SE 315, 12 AmSR 276. 
Cas Chalker-> v. Thompson, 72 Ga. 

88. Herschbach v. Cassout, 197 Ill. 
A, 188 


39. Kolsky v.. Loveman, 97 Ala. 
543, 12 S 720. 

40. Atchison, etc., R. Co. v. Hamil- 
ton, 6 Kan. A. 447, 50 P 102; Stull v. 
Miller, 55 Nebr. 30, 75 NW 239. 

41. See Evidence 22 C. J.'p 1: 

42. See cases infra this and fol- 
lowing notes. 

[a] In an action to set aside a sale 
of exempt property under execution, 
the execution, advertisement, and ap- 
praisement are proper evidence for 
deeper Barkley v. Mahon, 95 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


and that such corn was all he owned, 
and was necessary for home econ- 
sumption and the maintenance of 
himseif and family, were sufficient 
to justify the admission of evidence 
that he was a farmer, and owned 
certain live stock, to be fed on such 
corn from. the date of the levy until 
the next harvest. Burns vy. Bocth, 
(Tex. Civ. A.) 40 SW 186. 

[b] Acts are not necessary’ to 
prove that a person is engaged in an 
occupation, other circumstances such 


as possession of land-and tools or 
implements are sufficient. Howell v. 
Boyd, 2 Cal. A. 486, 84 P 315, ‘ 

46. Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419; Wiser y. Thomas, 39 
Wash. 40, 80 P 854. : 

[a] The owner of property claimed 
to be exempt may testify as to its 
value. Sandberg v. Borstadt, 48 Colo, 
96; £09 4198 

[b] Effect of averment.—Although 
a debtor in the statement delivered 
to the officer alleges the value of all 
the property he claims as exempt to 
be a certain amount, and makes a 
Similar allegation of’ value in the 
‘complaint for failure of the officer to 


§§ 313-317] = 


waiver.47 The status of the debtor with reference 
to his qualifications as a claimant under the exemp- 
tion law must be shown by direct proof wherever 
possible,** and not by reputation,*® evidence of repu- 
tation being admissible only where direct proof can- 
not be had.®° The transfer of the claim to a resident 
of another state and circumstances attendant upon 
the transfer are evidence tending to show the intent 
with which the transfer was made! Evidence to 
justify the suing out of the attachment is inadmis- 
sible where the issue is as to any legal levy on 
exempt property.°2 A debtor who before sale de- 
mands the return of his property as exempt and 
objects at the sale on the same ground and sues the 
sheriff and the purchaser for its return cannot show 
at the trial that the sale is void on other grounds.®3 

[§ 314] c. Weight and Sufficiency.5+ Positive 
evidence as to the character of property is not neces- 
sary, where from the evidence adduced and the in- 
ferences which the jury is entitled to draw there- 
from, its character is shown.®> Where the only evi- 
dence in the case is that all property was included 
in the schedule, exemption cannot be denied on 
mere suspicion that the schedule was incomplete.°¢ 
Where the statute provides that the personal earn- 
ings of the debtor cannot in garnishment be applied 
to the payment of his debts when it is made to 
appear by the debtor’s affidavit or otherwise that 
such earnings are necessary for the maintenance of 
his family, the debtor’s affidavit is sufficient evi- 
dence prima facie of all of the facts properly set 
forth therein.®* The institution of a suit in another 
state against the employee of a railroad company is 
only prima facie evidence of evasion of the exemp- 
tion laws of this state.°8 
deliver the property to him, he may, 
although it appears that part of it is 
not exempt, show that the balance is 
of such value. Wiser v. Thomas, 39 
Wash. 40, 80 P 854. 

47. Westchester F. Ins. Co. v. Gog- 
gan, (Tex. Civ. A.) 203 SW 163. 

[a] For example, where the fact 
of notice given by the debtor to an 
insurance company to pay exempt 
proceeds of insurance policy to a 
creditor is relied upon as a waiver 
of the debtor’s exemption, and is in 
issue, a letter from the debtor to the 


creditor stating that he had issued 
the property for the creditor’s ben- 


court, 
25 KyL 600. 

53. 
627, 73 P 997. 


[al 


dence 


horse is correct, 


56. Peo. v. 


196, 151 P 743. 


EXEMPTIONS 


Baum v. Turner, 76 SW 129, 
Redinger v. 


54. Weight and sufficiency of evi- 
ane generally see Evidence §§ 1730- 
806. 


55. Matthews v. Redwine, 25 Miss. 
9 

TWustration.—A re L 
the jury may without positive evi- 
infer that a horse is 


thews v. Redwine, 25 Miss. 99. 
McKamy, 
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[§ 315] 7. Trial and Hearing—a. In General. 
Where no specific method of procedure is fixed by 
statute, it would seem ‘that the judge may hear 
the issue arising upon a traverse of defendant’s 
affidavit claiming property in the hands of a 
garnishee as exempt without the intervention of a 
jury.°° On exceptions to the appraisement an execu- 
tion ereditor cannot, where the facts are not ad- 
mitted, have the right of the debtor to an exemp- 
tion summarily determined without the'intervention 
of a jury unless the statute so provides.*° A mere 
question of law as to the right of a party to an 
exemption should not be made the subject of a 
jury trial.6t When an applicant for exemption pre- 
sents a schedule the creditor who attacks it is en- 
titled to open and close before a jury.*? Where no 
evidence to support the exemption claim is pre- 
sented, a verdict for the ereditor should be di- 
rected.°3 The court may postpone to the final hear- 
ing an application by one claiming a homestead 
exemption in a judgment in his favor as to which a 
writ of garnishment has issued ** and as to a claim 
for personal property not actually levied upon.® 

[§ 316] b. Instructions. Instructions should 
follow strictly the requirements of the statute,%¢ 
and must be based on evidence in the ease.*7 

[§ 317] ¢. Questions of Law and Fact. Where 
a trial is to a jury,®® controverted questions of fact 
upon which there is conflicting evidence, as in other 
civil proceedings,®® are tor the jury,’° while ques- 
tions of law are for the court.7! 

Construction of statute. The construction of the 
statute under which the exemption is claimed is 
clearly a question of law for the court,’? and a court 
cannot delegate this duty to the jury by instructing 


Where payee of a note transferred 
it to resident of Nebraska to defeat 
lowa exemptions, instruction that to 
recover actual damages the maker 
must show that the money seized on 
the Nebraska orocess was exemot 
under Iowa law, and that the note 
was transferred with intent to bring 
an action in Nebraska, and deprive 
plaintiff of the Iowa exemption, is 
not objectionable as allowing recov- 
ery, although the jury did not find 


Jones, 68 Kan. 


charge that 


a plow 


in principle. Mat-| that the money might have been 
reached by action in Iowa were it 
28 Cal, A.| not for the exemption laws. Haines 


v. Welker, 182 Iowa 431, 165 NW 
1€ 


efit is admissible. Westchester F. . Muzzy v. Lantry, 30 Kan. 49, | 102 
ina Co, wie Gogeam, (Tex, Civ.vA.)\|\o e199 aes) 67. Tuttle v. Buck, 41 Barb, (N. 
203 SW_ 163. 58. Satterlee v. Columbus First] Y.) 417. : 
48._Eastman y. Caswell, 8 HowPr | nat “Bank, 78 Nebr. 691, 111 NW 591.| [a] lustration—The court can- 
(CN. Y.)_ 75. 59. New Mexico Nat. Bank v.|not charge the jury that they are au- 
[a] Householder—The fact of a| prookes, 9 N. M. 113, 49 P 947. thorized to find that the property in 


erson being: a householder is capable s . Sheldon, 115 Pa.|duestion is exempt, when there i3 no 
ts direct proof and cannot Reet ayes 1077 pres i evidence tending to prove that fact. 
by_reputation. Eastman v. Caswell, [a] Fraudulent concealment.—| Tuttle v. Buck, 41 Barb. (N. Y.) 
Sablow Pr GN. AY :), 75. ll. 8 HowPr Where plaintiff in execution alleges | 417. i ‘ } 
(NY a eae v. Caswell, ay on exceptions to the actual! of ; hats Right to jury trial see supra 
mo 7 F rty claimed as exempt a fraud-| 38 5, . 
50. Rochen y. Wellington, 5 Ont. ater epee and ooHobal tent of 69. See Trial [38 Cyc 1511]. 
L, 102, 1 OntWR 805. the goods, the allegation strikes at 70. Beall v. Spear, 106 Kan. 690, 


[a] When debtor has absconded.— 
Where the marriage of the debtor is 
in issue on a claim for exemption, 
the fact may be shown by reputation 
where the debtor has absconded and 
it is, therefore, impossible to secure 
f tore tres tact. 


3 ga 
762. 
61. 


the right of exemption itself and can 
be determined only by a jury. 
Sheldon 1p Pas’ TOG erty Re 


Swope v. Ross, ¢ 
Fischer v. McIntyre, 66 Mich. 681, 33 


189 P 938. See cases infra this and 
following notes. 

[a] Questions held for jury.—(1) 
Whether claimant was about to move 
out of the state with the intention 
of permanently changing her domi- 


Task- 


29 Ark. 370; 


his own testimony NW 762 cile. White v. Lee, (Mo. A.) 204 SW 
Rochon vy. Wellington, 5 Ont. L. 102, 62. McNally y. Mulherin, 79 Ga.|936. (2) Whether property described 
1 OntWR 805. 614, 4 SE 332 in the schedule was later identified 
51. Haines v. Welker, 182 Iowa 63. Hesse v. Hargraves, 74 Wis.| by the officer. Kennan v. Drew, 144 
at teats ore iis (ORL EPEC | 648,143 NW 736. Tl. A. 388. (3) Whether husband 
52. State v. Collins, ; Questions of law and fact see infra|or wife was owner of property 


568; Brown v. Bridges, 70 Tex. 661, 


claimed. Parsons y. Kimmel, (Mich.) 


317. 

‘ial Di ; k State Exch. Bank,/173 NW 539. 

—In an ac- 64. Hancock v. § * | 
Geter aroneeeily: seine pedperty 10} 1a..5 243) 0 1S) "201. Pt EE ae ih See cases infra notes 72 et 
under an attachment, in which the Die op aa be pee xch, pals a TOR ayes rs .8 ors. 
tee’ of By S apcumiset wooens 66. ‘Bell v. Fox, 37. Tex Civ.. A. A ed 186; jWildner ¥. Ferguson, 

; Z . eu ’ a 

writ, plaintiff need not show that the ee pa Se siona Saar yee hee 


levy has been discharged by the 
£55 25:C/ T-6] 


162 [25C.J.] 
them that it is their duty, under the law, to con- 
strue the exemption law liberally toward the 
debtor.’* : 
Debtor’s status. Where the question whether the 
occupation or status of a debtor is such as to entitle 
him to the benefit of the statute depends merely 
upon a construction of the statute, the question is 
one of law for the court;74 but where his status or 
occupation is disputed, and the question is as to 
what is his status or occupation, it is one of fact 
for the jury.**> Questions whether a person claim- 
ing an exemption is engaged in a particular oecupa- 
tion,?® or whether he ‘‘habitually’’ earns his living 
by a particular occupation,’’ or whether the oceu- 
pation in which the debtor is engaged is his prin- 
cipal occupation,® are questions of fact for the 
jury. Whether the debtor is a wage earner within 
the meaning of the exemption law,’® or whether 
the relations between the members of a group are 
such as to make it a family within the meaning 
of the statute,®° or whether the debtor bears such 
a relation to the family as to make iim its head,*} 
are mixed questions of law and fact, and should be 
submitted to the jury under proper instructions, 
Character of property. The question of whether 
particular articles are such as may be regarded as 
‘necessary’? is ordinarily one of fact for the jury,*? 
as is the question of the character of particular 


73. Amend v. Smith, 87 Ill. 198. 
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the’ situation of the debtcr, and the 


iy [§ 317 
articles when controverted.8? Whether tools are 
necessary for upholding life or to carry on a trade 
or business may be a question of fact for the jury,** 
but whether they are exempt is generally a mixed 
question of law and fact,*® although it has been 
held that when the facts are undisputed the court 
may decide whether a particular implement is a 
necessary tool of a trade.** Except in a clear case, 
it is a question of fact for the jury whether prop- 
erty claimed as exempt is ‘‘suitable’’ to the debt- 
or’s ‘condition or occupation in life,’? under a 
statute exempting property in those terms.®’ If a 
particular article is such that it could not under any 
circumstances be regarded as requisite for the com- 
fort or convenience of the debtor, or if it clearly 
does not come within the class exempted by the 
statute, the court may hold as a matter of law that 
it is not exempt.*® On the other hand, if an article 
comes within the class that is exempted by the stat- 
ute, it is to be held as a matter of law that it is 
exempt, and it is not for the jury to say whether 
it is necessary in the particular case or not.®® 

Use of property. Where an exemption depends 
upon use made of property claimed to be exempt, 
the fact of such use is a question for the jury.%° 
What constitutes actual use is a question of fact to 
be determined upon competent evidence.®t Whether 
a debtor uses particular property, as tools, or a team, 


[a] Piano not necessary “for up- 


74, Wildner vy. Ferguson, 42. Minn. 
112, 48 NW 794, 18 AmSR 495, 6 LRA 
338. 

[a] When occupation is shown.— 
When the occupation of one claiming 
an exemption as a “laborer” is 
shown, the question whether he 
comes within the statute is a ques- 
tion of law for the court, and not 
one of fact for the jury. Wildner y. 
Ferguson, 42 Minn. 112, 43 NW 794, 
18 AmSR 495,:6 LRA 338. 


75. Root v. Gay, 64 Iowa 399, 20 
NW 489. 
[a] Head of family. — Whether 


from the facts it has been estab- 
lished that a person is the head of a 
family is a question of fact for the 
jury. Race v. Oldridge, 90 Ill. 250, 32 
AmR 27; Barnes vy. Rogers, 23 Ill. 350. 

76. Hickman v. Cruise, 72 Iowa 
528, 34 NW 316, 2 AmSR 256. 

77. Stanton v. French, 91 Cal. 274, 
27 P 657, 25 AmSK 174. 

78. Morrill v. Seymour, 3 Mich. 65. 

79. Sheehan vy. Union Stock Yard, 
ete Co. 9172.71) AQ 528. 

80. Blair v. Fritz,’ 162 Iowa 716, 


144 NW 611. 
81. Blair v. Fritz, 162 Iowa 716, 

144 NW 611. 
Ark.—Atkinson y. Gatcher, 23 


LOD. 
Conn.—Weed y. Dayton, 40 Conn. 


293; Montague v. Richardson, 24 
Conn. 338, 63 AmD 173. 
Joi rae hae v. Stone, 4 Cush. 
3). 
N. H.—Towns v. Pratt, 33 N. H. 
345, 66 AmD 726. 
N. Y.—Seaman v. Luce, 23 Barb. 


240; Willson v. Ellis, 1 Den, 462. 

[a] Household furniture. — The 
courts cannot prescribe or specify 
the kind, quantity, or quality of ar- 
ticles of furniture which would be 
exempt under a statute exempting 
necessary household furniture. Weed 
v. Dayton, 40 Conn. 293; Montague v. 
Richardson, 24 Conn. 338, 63 AmD 
173; Davlin v. Stone, 4 Cush. (Mass.) 
359; Seaman vy. Luce, 23 Barb. (N. 
Y.) 240; Willson v. Ellis, 1 Den. (N. 
Y.) 462. 

{b] Duxury.—Whether an article 
attached or levied upon is a neces- 
sary article or a luxury is a question 
of fact for the jury, when there is 
any room for doubt, depending on 


character and uses of the article, and 
perhaps on its cost. Towns v. Pratt, 
33 N. H. 345, 66 AmD 726. 

{c] Provisions.—Whether a _ debt- 
or had more provisions on hand than 
were necessary for the use of his 
family, within the meaning of a stat- 
ute exempting provisions necessary 
for the use of the debtor’s family, 
is a question of fact for the jury. 
Atkinson v. Gatcher, 23 Ark. 101; 
Shaw v. Davis, 55 Barb. (N. Y.) 389. 

83. See cases infra this and fol- 
lowing notes. : 

[a] Provisions.—-It is for the 
jury to determine whether provisions 
were held for home consumption so 
as to come within a statute exempt- 
ing provisions in those terms. Ward 
vy. Gibbs, 10 Tex. Civ. A. 287, 30 SW 


1125. 

84. Cal—In re Mitchell, 102 Cal. 
534, 26 P 840. 

Conn.—Patten v. Smith, 4 Conn. 
450, 10 AmD 166. 

Mass.—Woods v. Keyes, 14 Allen 
236, 92 AmD 765. 

Minn.—Cronfeldt vy. Arrol, 50 Minn. 
3827, 52 NW 857, 36 AmSR 648. 

N.. Y.—Sammis (v. Smith, 1 
Thomps. & C. 444, 


85. Rice v.. Wadsworth, 59 N. H. 
100; Somers vy. Emerson, 58 N. H. 
48; Sammis v. Smith, 1 Thomps. & 


Ch CN. YY.) 444. 

[a] Printing press.—An apparat- 
us for printing, consisting of a 
printing press, cases, types, etc., 
used by a printer in his business, 
may be tools necessary for uphold- 
ing life, within the meaning of an 
exemption law, and whether they are 
necessary or not is.a question of 
fact for the jury. In re Mitchell, 
102 Cal. 534, 36 P 840. 

[b] Implement of husbandry.— 
Whether a given apparatus is an im- 
plement of husbandry within the 
meaning of the exemption law is a 
question for the jury under proper 
instructions of the court. Henry v. 
McLean, 1 Tex. A. Civ. Cas. § 1079. 

86. Fischer v. McIntyre, 66 Mich. 
681, 33 NW 762: McDowell v. Shot- 
well, 2 Whart. (Pa.) 26. 

87.. Cornelia v. Ellis, 11 Ill. 584. 

88. Towns v. Pratt, 33 N. H. 345, 
38 ee 726; Dunlap v. Edgerton, 30 

. a . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note 


holding life.”—As a matter of law, 
a piano is not within a statute ex- 
empting household furniture neces- 
sary for upholding life. Dunlap v. 
Edgerton, 30 Vt. : : 

{b] Trunk not furniture, — A 
trunk and a cabinet box are not with- 
in a statute exempting necessary 
household furniture, and a breastpin 
is not within a statute exempting 
necessary wearing apparel. Towns v. 
Pratt, 33: N. H. 345, 66 AmD 726. 

89. Fischer v. McIntyre, 66 Mich. 
681, 33 NW 762; Dunlap v. Edgerton, 
30 Vt. 224. 

90. See cases infra this note. 

[a] Horse used for team work.— 
Whether a horse was kept and used 
for team work, so as to be exempt, is 
a question of fact for the jury. Row- 
ell v.. Powell, 53 ‘Vt: 302; Hickok -v. 
Thayer, 49 Vt. 372; Webster v. Orne, 
45 Vt. 40. 

[b] Stallion used as a work horse. 
—It is for the jury to say whether a 
stallion is exempt as a ‘work horse” 
when there is any conflict in the 
evidence as to whether he is kept for 
work. Allman vy. Gann, 29 Ala. 240. 

[ce] Tools of occupation. — (1) 
Whether a wagon and harness, etc., 
are exempt as farming ‘tools, or as 
tools of a debtor’s occupation, has 
been held a> question of fact depend- 
ing upon their use in the debtor’s 
occupation. Hall v. Nelson, 59 N. H. 
573; Richards v. Hubbard, 59 N. H. 
158, 47 AmR 188; Rice v. Wads- 
worth, 59 N, H. 100. (2) The ques- 
tion whether a horse is required by 
a debtor for use in his business, so 
as to be exempt, is a question for 
the jury. Towne v. Marshall, 64 N. 
H. 460, 13 A 648; Jaquith v. Scott, 
63 N. H. 5, 56 AmR 476; George v. 
Fellows, 59 N. H. 206: Somers v. 
Emerson, 58 N. H. 48; Dains v. Pros- 
ser, 32 Barb. (N. Y.) 290. ; 

[d] Wehicle used as express 
wagon.—Where there is evidence that 
a debtor used a vehicle for the trans- 
portation to his customers of butter, 
eggs, and other products of his farm, 
and transported home in it his grain, 
it is a question for the jury whether 
the vehicle is exempt as an “express 


wagon.” Walker v. Carkin, 88 Me. 
302, 34 A 29, 
91. Cutting v. Tappan, 59 N.H. 562. 


number. 


> 
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ete., or habitually uses them, to earn his living, is a 
question of fact for the jury.°? 

Waiver of exemption. Whether an exemption has 
been waived, the question, being one of intention, 
has been held to be a question of fact for the 
jury, where the facts are not conclusive on the ques- 
tion of intention.*? It is for the jury to determine 
what is a reasonable time within which to claim 
exemption,°* or to select property,®® or to reinvest 
the proceeds of property.°® It is for the jury to 
determine whether a transfer by claimant of prop- 
erty claimed to be exempt is in fact a sale which 
would operate to defeat claimant’s right, or a mort- 
gage as a pledge for borrowed money, which would 
not operate to defeat claimant’s exemption right.°7 

Forfeiture of exemption. Forfeiture of exemp- 
tion by abandonment of trade,®8 or by fraudulent 
transfer or concealment,®® in those jurisdictions in 
which it is held that fraud operates as a forfeiture, 
is a mixed question of law and fact. . 

Evasion of exemption statute. The good faith of 
the creditor in assigning his claim to a person in 
another state is a question for the jury.” 

[§ 318] d. Verdict and Findings. A special 
finding as to the value of property claimed as exempt 
should contain facts which would make the aggre- 
gate value of the specific property a matter of com- 
putation and not of conjecture.2 In states where 
the term ‘‘homestead’’ includes both realty and per- 
sonalty, on an issue before the jury as to whether 
an applicant is entitled to a homestead and exemp- 
tion, a finding of “‘‘homestead’’ for the applicant 
means the entire realty and personalty in issue.* 

[§ 319] 8. Judgment. The court cannot ren- 
der judgment on facts not pleaded,® but, to this end, 
pleadings are not to be strictly or literally inter- 
preted.’ Where plaintiff’s property is exempt 


92. Stanton v. French, 91 Cal. 274, 
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- tiff which is found to be exempt.’ 


8. Emerson, etc., Co. v. Marshall, 
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from execution on defendant’s judgment, a judg- 
ment in an action to enforce the exemption may 
properly direct that the recovery of defendant’s 
judgment against plaintiff be indorsed to the effect 
that it is not a len upon the property of plain- 
; When goods 
levied upon to satisfy a judgment are claimed as 
exempt and repleved upon that ground, defendant 
in replevin is entitled to a judgment from the excess 
of the value of the goods over the amount exempt 
by law not exceeding the amount of his judgment 
and costs.® 

[§ 320] 9. Review.1° After a cause has reached 
the appellate court it is too late for the first time 
either to urge* or to attack a claim of exemp- 
tion.1? And an exemption cannot be attacked in 
the appellate court on grounds not presented at the 
trial. An exception must have been taken to the 
court’s ruling on a claim for exemption in order that 
an assignment of error on that ground may be sus- 
tained.1* So an objection to the form of the judg- 
ment cannot be made for the first time upon appeal, 
for the judgment is amendable in the court which 
rendered it.145 The rule that an appellate court will 
not disturb a finding upon’ conflicting testimony 1 
or for harmless error 7 obtains. Where a justice 
denied the debtor’s claim of exemption, and the 
debtor appealed to the cireuit court without bond, 
the creditors may sell the property and, if it is 
shown to be exempt, they are bound to reimburse 
the debtor.1§ 

[§ 321] 10. Damages?®—a. In General. As a 
general rule the actual injury sustained from a 
wrongful interference with exempt property consti- 
tutes the measure of damages thereupon.2? So when 
such property has been wrongfully levied on and 
sold or otherwise converted, as a general rule the 


Joyce v. Miller, 59 Iowa 761, 13 NW 


27 P 657, 25 AmSR 174; Root v. Gay, 
64 Iowa 399, 20 NW 489. 

93. Fogg v. Littlefield, 68 Me. 52; 
Bhrlich v. Attna L. Ins. Co., 88 Mo. 
249; Marchildon v. O’Hara, 52 Mo. A. 
523; Tasker y. Sheldon, 115 Pa. 107, 
7 A 762 


94, Johnston v. Willey, 21 Ill. A. 
254; Brooks v. Hathaway, 8 Hun (N. 
Yer 290. 

95. Brooks v. Hathaway, 8 Hun 
CN SEY.) 29:07 

96. Blackford v. Boak, 73 Or. 61, 
143 P 1136. 

97. Murphy v. Mulconnery, 183 
Ill. A, 500. 

98. Van Lue y. Wahrlich-Cornett 
Cor} 12° Cal. A. 749, 108-P 717. 


{a] Ilustration.—A debtor suing 
for the conversion of exempt prop- 
erty seized under an execution on a 
judgment obtained in October, 1908, 
claimed exemptions as a farmer and 
also as a teamster, and showed that 
for about ten years he farmed until 
the spring of 1907, when his crop 
was destroyed by floods. He retained 
his horses and some of his imple- 
ments, intending to resume farming 
and he made reasonable but unsuc- 
cessful efforts to do so. During the 
interval he earned his living by 
teaming. On the day of the seizure 
of the property under execution he 
had all but concluded arrangements 
to lease a small farm. The question 
whether his former occupation as a 
farmer had been abandoned, so that 
his right to exemptions as a farmer 
had been forfeited, was for the jury. 
Van Lue v. Wahrlich-Cornett Co., 12 
Cae Aen 49, LOS) Pi oTL7. 

99. Brackett v. Watkins, 21 Wend. 
“CN. Y.) 68. : 

1. See supra § 214. 

2. Haines v. Welker, 182: Towa 
431, 165 NW 1027; Karnes v. Dovey, 
53 Nebr. 725, 74 NW 3811. 


4 Ind. A. 265, 30 NE 1099. 
4. Brand v. Kennedy, 
5. Judgment generally see Judg- 

ments [23 Cyc 623]. 


6 Paddock v. Lance, 94 Mo. 283, 
6 SW 241. : 
{a] Mlustration.—An adjudication 


that plaintiff’s title is invalid be- 
cause of the failure of the officer to 
give the debtor notice of his right 
of exemption and election is unau- 
thorized unless this appears by the 
pleadings. Paddock v. Lance, 94 Mo. 
283, 6 SW 241. 

7. Wiser v. Thomas, 39 Wash. 40, 
80 P 854, 

[a] Mllustration, — Although a 
debtor, in the statement he delivers 
to the officer levying execution, al- 
leges the value of all the property 
he claims as exempt to be two hun- 
dred and fifty dollars, and so alleges 
the value in the complaint against 
the officer for his failure to deliver 
the property to him he may, although 
it appears that part of it is not ex- 
empt, show that the balance is of 
such value. Wiser v. Thomas, 39 
Wash. 40, 80 P 854. 

g. Benedict v. Higgins, 165 App. 
Div. 611, 151 NYS 42. 

9. Peolking v. Eldridge, etc., Co., 
£6 4Ohs CirsiCti N.S. v0. 

10. Review generally see Appeal 
and Error § 464 et seq. p 

11. Richardson v.: Woodring, 74 
Iowa 149, 37 NW 122. 

12. Weil v. Nevitt, 18 Colo. 10, 31 
P 487; Bassett v. Inman, 7 Colo. 270, 
8 P 383. 

13. Weil v. Nevitt, 18 Colo. 10, 31 
P 487. : : 

14. Chamberlain v. Mobile Fish, 
ete., Co., 141 Ala. 464, 27 S 690. 

15. O’Brien v. Peterman, 34 Ind. 
556 (where the judgment erroneously 
directed the sale of property without 
relief from the Valuation Law); 


664. 
(Me Gasol. 16. Savage v. Davis, 134 Mass. 
401; Wolf v. Farley, 16 NYS 168; 


Gray v. Putnam, 51 S. C. 97, 28 SH 
149. 

Review of questions of fact gen- 
erally see Appeal and Hrror §§ 2830— 
2877. 

17. Cronfeldt v. Arrol, 50 Minn. 
327) DZaINNY Sue 

Harmless error generally see Ap- 
peal and Error §§ 2878-3055. 


18. Ray v. Gregory, 120 Ark. 50, 
178 SW 405. 
19. 


Damages generally see Dam- 
ages 17 C. J. p 699. 

In action against levying officer 
[ee apa aes and Constables [35 Cyc 
853]. 

20. Kirby v. Forbes, 141 Ala. 294, 
37 S 411; Parham vy. McMurray, 32 
Ark. 261; Winsted v. Hicks, 135 Ky. 
154, 121 SW 1018; Stilson v. Gibbs, 
53 Mich. 280, 18 NW 815. 

[a] For ,example. — If exempt 
property is wrongfully levied upon 
and sold, but is not taken out of the 
debtor’s possession, and is bid in 
by or for the debtor at the sale, the 
value of the property is not the 
measure of damages in an action 
against the officer for the wrongful 
levy and sale. The proper measure 
is the amount the debtor is required 
to pay on the bid, with interest, of 
course, as in other cases. Parham v. 
MeMurray, 32 Ark. 261. 

[b] Gevy on wheat.—If an officer 
wrongfully levies upon a crop of 
wheat which is exempt, and threshes 
and sells it, he is liable for what 
has been wasted in_ threshing, as 
well as for what has been sold. Stil- 


son v. Gibbs, 53 Mich. 280, 18 NW 
815. 
[c] Loss of time and hotel bills. — 


In an action on a bond to contest a 
claim of exemptions, expenses in at- 
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damages are measured by the value of the prop- 
erty,?+ with interest from the time when the prop- 
erty was taken.22, The amount received by an of- 
ficer on a sale of exempt property on execution is 
not a proper standard of the value of the property 
in an action for damages for seizing and selling it, 
for property does not generally bring its full value 
at a forced sale.28 In the absence of evidence of 
actual damage plaintiff’s recovery is confined to 
nominal damages.24 There can be no recovery for 
consequences which might have been avoided by 
plaintiff.?® 

Garnishment of wages. If a creditor wrong- 
fully procures the exempt wages of his debtor to be 
garnished and applied in payment of his claim, the 
measure of damages is the amount of the exempt 
wages so appropriated, with interest.?® 

Where the exempt property is mortgaged, accord- 
ing to some authorities, the measure of the amount 
of damages cannot exceed the value of the property 
after deducting the amount of the mortgage.*’ So 
where the property has been sold and the proceeds 
have been applied to the payment of a mortgage 
debt, the amount of such payment should go in 
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ey [§§ 321-323 
thorities, except as against the mortgagee, the 
amount of the mortgage is not to be taken into con- 
sideration.?? P 

Damages for injury to plaintiff’s business through 
the seizure of exempt property may, when estab- 
lished, be recovered.*® In any case to authorize the 
allowance of such damages the loss of business must 
be shown.*t 

Mental distress is not an element of actual dam- 
age for seizure and sale of property exempt from 
execution.®” 

[§ 322] b. When Property Is Returned or Re- 
covered. If the property is returned or is recov- 
ered, the measure of damages if the property is 
available for present use is the value of the use dur- 
ing the time of detention,?* or in lieu thereof any 
special damage which the debtor may have sus- 
tained which is the proximate and natural result of 
the wrong. If the property is not of value for 
use, interest on its value should be allowed.** And 
of course there should always be an allowance for 
any deterioration in value by reason of the seizure.?® 

[§ 323] c. Exemplary Damages. Where the 
wrong is accompanied by the circumstances justify- 


mitigation of damages.?® 


tending court for several terms, for 
loss of time in so doing from plain- 
tiff’'s regular employment, for hotel 
bills incurred, constitute proper ele- 
ments of damage. Kirby v. Forbes, 
141 Ala. 294, 37 S 411. 

[ad] Indemnity bond to officer.— 
The execution of an indemnity bond 
to an officer holding an _ execution 
does not prevent the debtor from 
claiming as exempt the property 
levied on and from maintaining an 
action against the purchaser to re- 
cover the property as in detinue and 
claiming damages on _ that basis. 
Winsted v. Hicks, 135 Ky. 154, 121 
SW 1018. 


21. Ala.—dAlley v. Daniel, 75 Ala. 
403. 

Cal.—Spencer v. Long, 39 Cal. 700. 
ee ee v. Elliott, 7 Ky. Op. 
09. 

, Me.—Spencer vy. Brighton, 49 Me. 

26. 

Mich.—McGuire v. Galligan, 57 
Mich. 38,. 23 NW 479; Stilson v. 
Gibbs, 53 Mich. 280, 18 NW _ 815; 
Town v. Elmore, 38 Mich. 305; 


Wyckoff v. Wyliis, 8 Mich. 48. 

Minn.—Howard vy. Rugland, 35 
Minn. 388, 29 NW 63; Murphy v. 
Sherman, 25 Minn. 196. 

Mo.—State v. Harrington, 33 Mo. 
A. 476. 

N. H.—Hill v. Loomis, 6 N. H. 263. 

N. Y.—Livor v. Orser, 12 N. Y. 
Super. 501; Pozzoni v. Henderson, 2 
BE. D. Smith 146. 

Tex.—Low v. Tandy, 70 Tex. 745, 
8 SW 620; Cone v. Lewis, 64 Tex. 
331, 53 AmR 767; Smith v. McBryde, 
(ive A.) 173 SW 234) Morris’ hve 
Williford, (Civ. A.) 70 SW 228. 


Pe cp Ala.—Alley v. Daniel, 75 Ala. 
go ite—Spencer v. Brighton, 49 Me. 

Minn.—Murphy v. Sherman, 25 
Minn, 196. 


Mo.—State v. Harrington, 33 Mo. 
A. 476. 

Bai Y.—Twinam vy. Swart, 4 Lans. 

Tex.—Low v. Tandy, 70 Tex. 745, 
8 SW 620; Bailey v. Oliver, 9 SW 
606; Seedig v. Clifton First Nat. 
Bank, (Civ. A.) 168 SW 445. 

23. Pozzoni vy. Henderson, 2 E. D. 
Smith (N. Y.) 146; McMartin v. 
Hurlburt, 2 Ont. A. 146. 
war Cooper v. Newman, 45 N. H. 
25. McGuire v. Galligan, 57 Mich. 
38, 23 NW 479. 


According to other au- 


[a] Costs before ~° selection.— 
Claimant is not entitled to costs 
against the execution creditor, where 
at the time the officer seized the 
goods no selection of the goods 
claimed to be exempt had been made 
by the debtor. Cunningham v. Guil- 
bault, 6 Que. Pr. 75, 

[b] Failure to execute appeal 
bond.—Under Kirby Dig. § 3908, au- 
thorizing an appeal to the circuit 
court from a judgment of a justice 
of the peace adjudging that prop- 
erty levied on under an execution is 
not exempt on the filing of the affi- 
davit and executing the bond re- 
quired in other cases of appeal, and 
8§ 4666, 4667, authorizing an appeal 
from a justice’s judgment on execu. 
ting an appeal bond, a debtor, ap- 
pealing from a justice’s judgment 
adjudging that property levied on 
under an execution is not exempt 
without giving the appeal bond, does 
not stay the execution; hence where 
defendant appeals from a judgment 
of a justice without executing an 
appeal bond, and pending the appeal 
an execution is levied on his prop- 
erty, and it is sold, and thereafter 
the judgment is reversed on the 
ground that the property was ex- 
empt from execution, the only claim 
defendant had against the sheriff 
was for so much of the proceeds of 
the execution sale as he had in his 
hands to pay the judgment to plain- 
tiff, which sum would be a credit on 
defendant’s claim against plaintiff 
because of the sale of the exempt 
property. Fultz v. Castleberry, 81 
Ark. 271, 99 SW 71. 

26. Haines v. Welker, 
431, 165 NW _ 1027; Albrecht  y. 
Treitschke, 17 Nebr. 205, 22 NW 418. 

{a] Evasion of law.—Where payee 
of Iowa note transferred it to a non- 
resident to defeat Iowa exemption of 
debtor, who had no other property 
than his wages, he was entitled to 
actual damages in the sum of the 
wages of which he was so deprived. 
Haines v. Welker, 182 Towa 431, 165 
NW 1027. 

McGuire v. Galligan, 57 Mich. 
NW 479. 
28. Cooper v. Newman, 45 N. H. 


wooo Livor v, Orser, 12 N. Y. Super. 
[a] Mortgage payable on demand. 


—It can make no difference that the 
debt secured by the mortgage is pay- 
able on demand, if no demand has 


182 Towa: 


ing an award of exemplary damages generally,®" such 


been made, and there is therefore no 
default. Livor v. Orser, 12 N. Y. 
Super, 501. 

80. Donnell v. Jones, 17 Ala. 689, 
52 AmD 194; Shelbyville Lateral 
Branch R. Co. v.' Lewark, 4 Ind. 471; 
Allison v, Chandler, 11 Mich. 542; 
Hac es v. Avery, 18 Nev. 225, 

Poot ; 

[a] Damages to barber’s. business. 
—JIn an action against an officer for 
levying upon exempt barber’s imple- 
ments and closing up the shop, dam- 
ages may be recovered for the inter- 
ruption of business. Hammersmith 
v. Avery, 18) Nev. 225, 2) P 55. 

Injury to business, trade, or pat- 


ronage generally see Damages § 122.:" 


Loss of profits as basis of recov- 
ery generally see Damages § 112 et 
seq. 

81. McGuire v. Galligan, 57 Mich. 
38, 23 NW 479. 

32. Morris v. Williford, (Tex. Civ. 
A.) 70 SW 228. 
gee Ill.—Butler v. Mehrling, 15 Ill. 
Soe’ Ee v. Clapham, 67 Me. 

Md.—Dorsey v. Gassaway, 2 Harr. 
& J. 402, 3 AmD 557. 

Nebr.—Castile v. Ford, 53 Nebr. 
507, 73 NW 9465. 

Nev.—Elder v. Frevert, 18 Nev. 
446, 5 P 69. 

N. Y.—Allen v. Fox, 51 N. Y. 562, 
10 AmR 641. 

Pp aia selena es v. Phelps, 16 Wis. 

34. Wilson v. Manning, (Tex, Civ. 
A.) 35 SW 1079. 

{a] Dlustration.—In an action to 
recover for a wrongful attachment 
levied on a gin stand and condenser 
at the beginning of the ginning sea- 
son, the complaint charging defend- 
ant with notice that the levy would 
probably interrupt plaintiff's busi- 
ness, the measure of damages, where 
the property was returned before 
suit, in as good condition as when 
taken, is the amount of net profits 
lost during the retention of the prop- 
erty, and the expense incurred by 
plaintiff in procuring and placing in 
position another gin stand, but not 
the value thereof. Wilson vy. Man- 
ning, (Tex. Civ. A.) 35 SW 1079. 

85. Twinam v. Swart, 4 Lans, (N. 
VY. eZ68% 

86. Alley v. Daniel, 75 Ala. 403; 
Winsted v. Hicks, 135 Ky. 154, 124 
SW 1018. ; 


37. Exemplary damages generally 


a a ne ig 
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§§ 323-324] 


damages may be awarded in an action for the 
wroneful seizure or interference with exempt prop- 
erty.** It is not sufficient, however, that the seizure 
or sale of the property is wrongful, it must have 
een ) An execution plain- 
tiff is not lable for exemplary damages for the seiz- 
ure and sale of exempt property if he directed it 
to be made under the honest belief that the prop- 
erty was not exempt, and the evidence rebuts any 
reasonable inference of an improper motive or op- 
But he is equally lable with 


been wanton and malicious.?? 


pressive conduct.° 


EX EMPTIONS—EXERCISE 


alty.*4 


[250.5.] 165 


the officer if he acts oppressively or maliciously 
or with knowledge that the property is exempt.*! 
| Exemplary damages, when justified by the cireum- 
stances, must not be excessive.? 
there are statutes allowing a debtor to recover 
double or treble damages as a penalty for the in- 
fringement or denial of his right of exemption.‘ 
And if plaintiff brings his action to recover the 
penalty provided by such statute, he cannot have 
exemplary damages, but he is confined to the pen- 


In some states 


XIII. OFFENSES AGAINST EXEMPTION LAWS * 


[§ 324] In some states, to prevent evasion of the 
laws by proceedings. in another state, it is made an 
offense for creditors residing in the state to trans- 
fer their claims or institute or prosecute proceed- 
ings in the state or elsewhere for the purpose of 
avoiding the effect of the exemption laws.4é 


The 


assignor and assignee of a claim assigned in viola- 


* EXENCION. In Spanish law, exemption; free- 


dom from some obligation. 
EXEQUATUR. 


see Damages §§ 268-298. 

88. Ala.—Johnson vy. Collier, 161 
Ala. 204, 49 S 761; Alley v. Daniel, 
75 Ala. 403. 

Iowa.—Haines v. Welker, 182 Iowa 
431, 165 NW 1027. : 

Kan.—Dighera v. Wheat, 85 Kan. 
458, 116 P 616; Stonestreet vy. Cran- 
dell, (A.) 62 P 249. 

Mich.—Stilson vy. Gibbs, 53 Mich. 
280, 18 NW 815. 

Minn.—Cronfeldt v. Arrol, 50 Minn. 
827, 52 NW 857, 36 AmSR 648; Lynd 
vy. Picket, 7 Minn. 184, 82 AmD 79. 

N. Y.—Twinam vy. Swart, 4 Lans. 
263: 


N. D.—Stringer v. Elsaas, 37 N. 
D. 20, 1683 NW 558. 

Oki.—Sale v. Shipp, 58 Okl. 598, 
160 P 502. 

Pa.—Knabb v. Drake, 23 Pa. 489, 
62 AmD 352. 

Tex.—Cone v. Lewis, 64 Tex. 331, 
53 AmR 767; Smith v. McBryde, (Civ. 
A.) 173 SW 234; Mertens First Bank 
v. Steffens, 51 Tex. Civ. A. 211, 111 
SW 782; Faroux v. Cornwell, 40 Tex. 
Civ. A. 529, 90 SW 537. 

{a] Evasion of law.—Where payee 
of Iowa note transferred it to resi- 
dent of Nebraska to defeat Iowa ex- 
emptions, the maker of the note could 
recover punitive damages, if the 
payee was actuated by malice. Haines 
v. Welker, 182 lowa 431, 165 NW 
1027. 

39. Ala.— Alley v. Daniel, 75 Ala. 
403. 

Minn. — Matteson v. Monro, 80 
Minn, 340, 83 NW 153; Haugen v. 
Younggren, 57 Minn. 170, 58 NW 
988. 

Mo.—State v. Jungling, 116 Mo. 
162, 22 SW 688. 

N. Y.—Twinam y. Swart, 4 Lans. 
263. 


Tex.—Cone v. Lewis, 64 Tex. 331, 
bsVAMR= 7675 

[a] An attaching creditor is not 
bound to anticipate that his debtor 
will claim his exemptions, and the 
debtor’s claim of exemptions will not 
necessarily relate back to the Seiz- 
ure of the property and make the 
seizure wrongful from the beginning, 
so as to justify exemplary damages. 
Barnhart v. Dollaride, (Mo. A.) 186 
SW 564. 


40. Burris v. Booth, (Tex. Civ. 
A.) 40 SW 186. : 
41. Cronfeldt v. Arrol, 50 Minn. 


827, 52 NW 857, 36 AmSR 648. 

42. Haines v. Welker, 182 Iowa 
431, 165 NW 1027. 

_f{a] Dustration.—Where payee of 


‘*Let it be executed.’’ 2 


, 48. Com. 
Toten) pa Cos 


tion of the statute may be indicted for conspiracy,4? 
and a statute giving a civil remedy by action for 
damages to the wage earner upon the collection of 
the claim in the foreign jurisdiction will not oper- 
ate as a bar to indictment for conspiracy,#8 which 
may be brought in advance of its consummation.?9 


EXERCISE. The word has an established legal 


meaning, and has been defined as * to put in action ;4 


Iowa note transferred it to a resi- 
dent of Nebraska to defeat Iowa ex- 
emptions, and the maker of the note 
lost forty-seven dollars by the trans- 
action, a verdict of five hundred dol- 
lars exemplary damages is excessive. 
Haines v. Welker, 182 Iowa 431, 165 
NW 1027. 


43. See supra § 296. 

44, Johnson v. Laroude, 110 Ill. 
A. 611. 

45. Criminal liability of sheriff 


or constable see Sheriffs and Con- 
tables [85 Cyc 2006]. 

46. See statutory provisions; and 
Uppinghouse v. Mundel, 103 Ind. 238, 
2 NE 719; Goldsborough v. Boler- 
baugh,, 3)Oh. Cir,Ct.. 583,,.2 Oh: Cir. 
Dec. 337 

{a] MQlustration.—Under a statute 
which provides for the punishment 
of every person who with intent to 
deprive a resident of the state of his 
rights under the exemption laws 
“Sends or causes to be sent” out of 
the state any claim against the debt- 
or within its jurisdiction for collec- 
tion by garnishment, one who car- 
ries out of the state with intent to 
deprive the debtor a claim ‘upon 
his own person,” “sends” it out of 
the state, and is subject to the pen- 
alty. State v. Dittmar, 120 Ind. 54, 
388, 22 NE’ 88, 299. 

12 oPare Dist; 


47. Com. v. Miller, 
(bd, 20 ePa,. WCoo 178, 
v. cate 12 Pa. Dist. 
178. 

49. Com. v. Miller, 12 Pa. Dist. 
Wo 27 Pa veo, 1 8. 

1. Escriche Diccionario. See Ex- 
empt 23 C. J. p 1224. 

2. Black L, D. See also Ambassa- 
dors and Consuls § 14. 

8. Cleaver v. Com., 34 Pa. 2838, 284. 

4. Drake v. Gaffney, 183 App. Div. 
STs TIP NYS91345' 133: 

{a] Whe “exercise” of a corporate 
right, pVivilege, or franchise em- 
braces the prosecution by a corpora- 
tion of an action for libel. Milwau- 
kee Mut. F. Ins. Co. v. Sentinel Co., 
81 Wis. 207, 211, 51 NW 440, 15 
LRA 627. 


{b] “Exercise ... corporate pow- 
ers.”—Corporations may be said, to ex- 
ercise their corporate powers “where 
the governing power of the corpora- 
tion is exercised, where those meet 
in council who have a right to con- 
trol its affairs and prescribe what 
policy of the corporation shall be 
pursued, and not where the labor is 
performed in executing the reauire- 
ments of the corporation in transact- 


to put in practice;® to do or carry on something;* 


ing its business.” Middletown Ferry 
Co. v. Middletown, 40 Conn, 65, 69. 

[c] Exercise any of its corporate 
powers,—Alpena Portland Cement Co. 
v. Jenkins, ete., Co., 244 Ill. 354, 361, 
91 NE 480. 

[d] “Any exercise of any of the 
powers conferred on the local board” 
relative to highways. Burgess vy. 
Naat eee Local Bd., 6 Q. B. D. 264, 

[e] “Exercise of option.”—Law- 
rence v. Pringle, 17 B. C. 250, 3 Dom 
LR 634, 21 WestLR 546, 2 WestWkly 
575 (holding that the phrase is the 
equivalent of “acceptance of option”). 
See also Drake v. Gaffney, 183 App. 
Div. 577, 578, 171 NYS 131 (“in case 
said option is not exercised”), 

{f] “To exercise the law making 
power” must mean to make rules for 
the government of men’s actions, and 
to make rules to define what shall be 
yours and what shall be mine; to 


‘make rules concerning what shall be 


the consequences of doing and not 
doing particular acts. State y. Fry, 
4 Mo. 120, 190. 

[g] “Exercised the right.’”—The 
words as used in Rey. Civ. Code art 
1991, providing that creditors cannot 
call on a coheir of the debtor to 
collect, when the debtor has not ex- 
ercised the right, are in the past 
tense, and do not mean that the most 
incomplete attempt at the exercise 
of the right is to be taken as the 


equivalent of the actual exercise ex- 


pressed in the past tense, denoting 
something completely done and ac- 
complished. Champagne vy. Bloch, 
121. faa. 193; °195,).46 SS. 207. 

5. Drake v. Gaffney, 183 App. Div. 


577, 578,° 171 NYS 131; Saccharin 
Pod v. Reitmeyer, [1900] 2 Ch. 659, 
663. 

[a] “Make, use, exercise, and 


vend” an invention.—Saccharin Corp. 
v. Reitmeyer, [1900] 2 Ch. 659, 663; 
Minter v. Williams, 4 A. & E. 251, 
253, 31 HCL 124, 111 Reprint 781. 

6." UseSiev, Souders;(27% (fh... Cas) aNo: 
16,358, 2 Abb. 456, 461; Comstock v. 
J. R. Droney Lumber Co., $9 W. Va. 
100, 71 SW 255, 256. See also Carry- 
ing On 10 C. J. p 1241 text and note 
9 


[a] Exercising a business or trade 
is carrying it on. Branch v. Augusta 
Glass Works, 95 Ga. 573, 576, 23 SH 
128; Comstock v. J. R. Droney Lum- 
ber -Co.,'69 W. Va. 100;°741 {SH 255, 
256; Grainger v. Gough, [1896] A. C. 
325, 343. 

{b] “Exercising” trade in United 
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to transact.’ It has by context also been held to 
be equivalent in meaning to ‘‘usurp.’’§ 

Exercise discretion. ‘'o choose between doing and 
not doing a thing, the doing of which cannot be de- 
manded as an absolute right of the party asking it 


to be done.® 
EXERCITATIO OPTIMUS EST MAGISTER.*° 
EXERCITATIO POTEST OMNIA."? 
EXERCITOR. In maritime law, the person to 
whom the daily profits of a ship belong;** the person 
who receives the earnings of a vessel.** 


EXERCISE—EXHIBIT a é 


prohibiting the importation of any merchandise 
‘‘for sale as tea,’’ adulterated with spurious or ex- 
hausted leaves, is defined to include any tea which 
had been deprived of its proper quality, strength, 
or virtue by steeping, infusion, decoction, or other 
means.?? 


EXHAUSTER. An aspirator, exhaust fan, sue- - 


tion fan, known by many names according to con- 


struction or purpose.”° 
EXHIBICION. In Spanish law, the production 
or presentation of something before a judge or some 


EX FACTO ILLICITO NON ORITUR ACTIO.'* 


EX FACTO JUS ORITUR.* 


EX FREQUENTI DELICTO AUGETUR 


PGNA.?*° 


EX GRAVI QUERELA. Literally ‘‘From or_on 
In old English practice, 
the name of a writ (so called from its initial words) 
which lay for a person to whom any lands or tene- 
ments in fee were devised by will (within any city, 
town, or borough wherein lands were devisable by 
custom) and the heir of the devisor entered and de- 


the grievous complaint.’’ 


tained them from him.!? 
EXHAUST. To use up.'® 
Exhausted leaves. 


Kingdom.—Watson y. Sandie, [1898] 
1 Q@:. B. 326, 329. 

[c] “Bxercise”’ and occupy the 
eraft, mystery, or manual occupation 
of a woolen draper. Rex y. Kilderby, 
1 Saund. 308, 309, 85 Reprint 424. 

[d] “Exercise” of one’s usual vo- 
cation on Sunday.—Voglesong Vv. 
State, 9 Ind. 112, 113. 

[e] Not to “exercise” a particular 
trade in a covenant. Cooke v. Col- 
-eratt, 2 W. Bl. 856, 96 Keprint 505, 


aan Cc. P. 380, 888, 95 Reprint 
hs 
{f{] “Exercise or attempt to exer- 


cise any power.”—The phrase within 
Code (1906) c 32 § 136, relating to 
proceedings against corporations, de- 
linquent as to license taxes, should 
be read as if it said “carry on the 
business” of the corporation, and 
“Going business,” as found in such 
Comstock vy. J. R. Droney 
69 W. Va. 100, 102, 71 


statutes. 
Lumber Co., 
SE 255. 

{¢] Exercising the right of suf- 
frage is voting. U.S. v. Souders, 27 
F. Cas. No. 16,358, 2 Abb. 456, 461 
(where in construing the words in 
the act of congress providing that 
‘Gf, at any election for representa- 
tive,” etc. “any person shall, by 
force, threat, menace, intimidation, 
or otherwise, uniawfully prevent any 
qualified voter from freely exercising 
the right of suffrage,” etc., the court 
said: “When a voter casts his ballot 
into the box, do we not say that he 
is exercising the right of suffrage? 
Can any words be used that better 
define the act of voting?’”). 

7. Branch v. Augusta Glass 
Works, 95 Ga. 578, 576, 28 SH 128. 

fa] “Lo exercise the privileges 
conferred by the charter’ refers to 
the right of the corporation to trans- 
act the business for which it was 
chartered. Branch v. Augusta Glass 
Works. 95 Ga. 573, 576, 23 SH 128. 

8. Cleaver v. Com., 34 Pa. 283, 284. 

fa] Equivalent to “usurp.” 
Within the statute, authorizing quo 
warranto where a person shall un- 
lawfully exercise any county or 
township office, the word ‘exercise’ 
is equivalent to “usurp,” except that 
it includes the idea of actually exe- 
cuting the office thus usurped. 
Cleaver v. Com., 34 Pa. 288, 284. 

9. Alden v. Hinton, 6 D. C. 217, 
See generally Discretion 18 C.. J. 


A maxim meaning “Practice 
is the best master.” Adanis Gloss. 
11. A maxim meaning ‘Practice 


The term, as used in a statute 


one designated by him.?? 


EXHIBIT. Asanoun. A paper or document pro- 


duced and exhibited to a court during a trial or 


hearing, or to a commissioner taking depositions, 


or to auditors, arbitrators, ete., as a youcher, or in 
proof of facts, or as otherwise conneeted with the 
subject matter, and which, on being accepted, is 
marked for identification and annexed to the deposi- 
tion, report, or other principal document, or filed 
of record, or otherwise made a part of the case;”? 
a paper referred to in and filed with the bill or 
answer in a suit in equity. 


23 


As a verb. To present;?4 to show the contents 


can accomplish every thing.” Adams 
Gloss. 
12. Trayner Leg. Max. [cit Jus- 


tinian Inst. b 4 tit 7 § 2] 

13. The Phebe; 19 F. 
11,064, 1 Ware 2635 265. 
ally Shipping [36 Cyc 38]. 

[a] “Employer” synonymous. 
The term when applied to a _ ship- 
owner who has, by contract, divested 
himself from all control of the ship, 
yet receives a certain proportion of 
the freight and earnings of the ves- 
sel, may mean an “employer.” The 
Phebe, 19 F. Cas. No. 11,064, 1 Ware 
263, 265. 

14. A maxim meaning “From an 
illegal fact no action arises.” Brink- 
erhoff v. Tracy, 55 Oh. St. 558, 572, 
45 NE 1100; McCortle v. Bates, 29 
St. 419, 422, 283 AmR 758. 

15. A maxim meaning “The law 
arises out of the fact.’ Broom Leg. 
Max. 

[a] “A maxim of the common 
law.”’—Stephenson ‘v. Fraser, 24 N. B. 
482, 494. 

[b]: Applied in: Stout v. Rassel, 
2 Yeates (Pa.) 334, 338; Tyson's Est., 
(5y Monte.) Cot s(hat)n 82) as45 ixecke 
v. Seattle Electric Co., 55 Wash. 448, 
104 P 774, 775; Catterall v. Hindle, 
Ls Re 2 C. Po B6sie3 0 yea SRC. 28.5 
Stephenson v. Fraser, 24 N. B. 482, 


“Cas. No. 
See gener- 


494. 

16. A maxim meaning ‘“Punish- 
ment increases | with increasing 
crime.” Wharton L, Lex. [cit 2 Inst. 
p 479]. 

17. Black tL. D. 

18. Webster Int. D. 

[a] Applied to -a coal mine.—In 


construing the term as used in a 
statute providing that no free miner 
in the forest of Dean should have 
more than three gales granted to him 
at one time, nor should any miner 
have any other gale granted to him 
until one or more of the said three 
gales should be exhausted, the court, 
per Malins, V. C., said: “In my opin- 
ion, exhausting does not mean work- 
ing out every hundredweight of coal; 
but a mine is exhausted when there 
is not enough coal in it to make it 
worth working.” Ellway v. Davis, 
L. R. 16 Kq. 294, 297. 

{b] “Exhausted by judicial pro- 
ceedings.”—The term as used in 
Const. art 12 § 4, declaring that, in 
all cases of claims against corpora- 
tions and joint-stock companies, the 
exact amount due shall be first ascer- 
tained, and after the corporate prop- 
erty shall have been exhausted the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


of ;25 to present to a court;*° to present or show in 


original subscribers shall be indi- 
vidually liable to the extent of their 
unpaid subscription, ete., means ex- 
hausted by judicial proceedings, that 
is, that executions issued on judg- 
ments or decrees rendered against 
corporations shall be returned unsat- 
isfied. Globe Pub. Co. v. State Bank, 
41 ‘Nebr. 175,°°59 NW) 683, 27> ERA 


854. ; 

19. State v: Turner, 37 N. D. 688, 
656, 164 NW 924. See also Adultera- 
tion §* 7. 

20. Knight Mech. D. (1884) [quot 
Mulewes v. Barnard, 41. Fed. 358, 

21. Escriche Diccionario. See Ex- 
hibition post p 167. 

20 | MEN Ckus lee 19" See generally 
Damages §$ 357-360; Depositions 
§§ 236, 237, 291; Equity § 424; Hvi- 
dence §§ 8638-899, 900-1218; Marriage 
[26 Cye 914]; Pleading [31 Cye 66, 
279, 316; 458, 547, 556, 725] \Trial 
[38 Cye 1312]. 

[a] Reference Yn a pleading to a 
writing makes the writing an ex- 
hibit and a part of the pleading. 
Brown v. Redwyne, 16 Ga. 67, 72. 

{b] “he production and ‘proof of 
a paper before an examiner makes 
it an exhibit in fact.” Commercial 
Bank v. State Bank, 4 Hill (N. Y.) 
516, 519 [cit Tomlins D.]. 

fe] “Exhibit” may include: (1) 
A bloodstained garment as evidence 
of murder. Peo. v. Hughson, 154 N. Y. 
153, 165, 47 NE 1092. (2) A eoupon 
taken from a town bond. Concord v. 
Derby Line*Nat. Bank, 51 Vt. 144, 147. 

23. Brown vy. Redwyne, 16 Ga. 67, 
72 [cit 1 Daniell Ch. Pr. pp 475, 476]. 

24. Matter of Wiltse, 5 Misc. 105, 
25 NYS 733; Batchelder v. White, 82 
VWiteplo ety Wels Nadiad ete label 2:5 

[a] “Exhibitinse the rights of the 
parties.".—A statutory phrase refer- 
ring to the transfer of stock. Com- 
panies Act, Rev. St. (1914) ¢c 178 § 60 
[quot Re Montgomery & Wrights, 
ltd., 38 Ont. L. 335,.336, 11 Ontwini 


283]. 
Brouwer v. Cotheal, 10 Barb. 
(N. ¥.). 216, 218. : 
[a] “Exhibit the books,” as used 
in’ I Rev..PSt. sp 601 ($1. fixing) 2a; 
penalty against any officer of a cor- 
poration who refuses to exhibit the 
books thereof to its stockholders 
previous to an election, will be con- 
strued -to mean “showing the con- 
tents of the books, and not their 
outside merely.” Brouwer v. Cotheal, 
0, Barb.) (CNOYa) ss alpacas. 
26. Burrill L. D. [quot Com. w 


dt 


legal form;27 to present in a public or official man- 


ner;”8 to offer or 
hely, 


of record.*® As applied to 
tion, in a criminal ease, to 


him to trial.34 


Exhibiting of the bill. In practice, a phrase which 
may be synonymous with the words ‘‘ecommence- 


ment of the suit.’? 35 


‘“EXHIBITANT. A complainant in articles of the 


peace,36 


EXHIBITION. That which is exhibited, held 
show ;°8 a display 
of feats of skill or of oratical or 


forth, or displayed;*7 any public 
of works of art or 
dramatic ability.%® 
EXHORTO. 
one judge issues to another for a 
the performance of some act.’° 


EXHUMACION. 


or propose in a formal and public 
manner ;° to display;°° to produce a thing pub- 
ly, so that it may be taken possession of, or 
seized ;*1 to produce a thing publicly, ete.;®? to file 
a complaint, or informa- 
present the same signed 
by some proper informing officer, to a court or public 
officer who has authority to receive the same and to 
issue a warrant to apprehend the offender and bring 


In Spanish law, the request which 
n order directing 


In Spanish law, the disinter- 


EX HIBIT—EXIST [25C.J.} 167 
lations.41 
EXHUMATION.*2 
EXIGENCY. An occasion of urgency and sud- 


at onee.43 
EXIGENT or 


lawed.44 


demandable.*® 


ished.49 


SIO.5° 


to be.54 


*favailable.’? 55 


ment of a corpse, which is subject to numerous regu- 


Alsop, 1 Brewst. (Pa.) 328, 345 
(“Worcester adopts this definition, 
and quotes from Clarendon: ‘He suf- 
fered his attorney-general to exhibit 
a charge of high treason against the 
earl’.’’)]. 

{a] “Read” distinguished. — “Ex- 
hibits,” as used in an order of the 
court transmitting, on appeal of a 
suit to enjoin use of a patented ar- 
ticle, the original exhibits, patent, 
certificates, schedules, drawings, and 
models on file along with and as part 
vf the record and transcript, was not 
used in the sense that affidavits were 
exhibits, although attached as such 
to the bill of review and answer. 
The evident purpose of the court 
was not to send the original affi- 
davits, or what was to be read sim- 
ply, but what was to be looked at, for 
the impression it was to produce. 
The court ordered up what had been 
exhibited, as contradistinguished 
from what had been read, and of 
course such original affidavits were 
no part of the transcript in the cause. 


Craig v. Smith, 100 U. S. 226, 232, 25 


L: ed. 577: f 

[b] “Present or exhibit” his claim 
or demand to the court or commis- 
sioners. Fitzgerald v. Union Sav. 
Bank, 65 Nebr. 97, 100, 90 NW 994. 

{c] “Exhibiting a claim for clas- 
sification and presenting it for al- 
lowance, are different steps.” Pfeif- 
fer v. Suss, 73 Mo. 245, 255. 

o7-> Burrill’. LD; } [quot :Com.) <v. 
Alsop, 1.Brewst. (Pa.) 328, 345]. 

28. Webster D. [quot Com. Vv. 
Anspach, 15 WklyNC (Pa.) 414]. 

29. Burrill L. D. [quot Com. v. 
Alsop, 1 Brewst. (Pa.) 328, 345]. 

30. Furlow v. State, 123 Ark. 471, 
473, 185 SW 788; Wolz v. State, 33 
Tex. 331, 336; Kramer y. State, 18 
Mex. Ajw13: Kain vy. ‘State, 16) Tex. A. 
282, 307; Whitney v. State, 10 Tex. 
PAT, kelly, | OC De ; 

Exhibiting fire works see Nuisances 
[29 Cye 1174]. 

Exhibiting gaming device see Gam- 
in 20 c 882]. 

: fat aeecpine™ distinguished from 
“exhibiting.”—Kain v. State, 16 Tex. 
A. 282, 306 (gambling device). 

81. Com. v. Anspach, 15 Wkly 
NC (Pa.) 414 [quot Bouvier L. D. 
and cit Stephen Pl. p 52 note]. 

32. Bouvier L. D. [quot Com, | v. 
Alsop, 1 Brewst. (Pa.) 328, 346 (“In 
the English Admiralty, after the re- 
turn of process, the promovent. ‘is 
called upon to exhibit his libel’: 1 
Conkling Ad. Proc. 417’”)]. 

33. Com. v. Anspach, 15 Wkly 
NC (Pa.) 414 [quot Bouvier L. D., 


and cit Stephen Pl. p 52 note]. 

34. Newell v. State, 2 Conn. 38, 
af See also Criminal Law §§ 495- 
oO . 

Morgan, 5 B. & Ad. 


35. Rees v. 


1035, 1039, 27 ECL 434, 110 Reprint, 
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36. Bouvier L. D. See also Reg. 
v. Dunn, 12 A, & B. 599, 40 HCL 299, 
113 Reprint 939; Rex vy. Stanhope, 
12 A. & E. 619 note, 40 ECL 310, 113 
Reprint 949 (both using the term 
in allegations in articles of peace). 

87. Webster D. [quot Longwell v. 
Kansas City, 199 Mo. A. 480, 203 SW 
657, 659]. 

[a] “Exhibition” of an indictment 
within the statutory pericd does not 
require an exhibition to defendant 
personally, but only means a public 
presentation in court by the grand 
jury. Com. v. Anspach, 15 WklyNC 
(Pa.) 414. 

{b] “Legal exhibition of a claim 
against an estate.”—Pteiffer v. Suss, 
73 Mo. 245, 254. 

38. Webster D. [quot Longwell v. 
Kansas City, 199 Mo. A. 480, 203 SW 
654,1, 659]. See generally Theaters 
and Shows [38 Cye 252]. 

39. Webster D. [quot Longwell v. 
Kansas City, 199 Mo. A. 480, 203 SW 
65.1. -0OUN. Nr 

{a] Ilustrations: (1) An exhibi- 
tion of animals. Webster D. [quot 
Longwell v. Kansas City, 199 Mo. A. 
480, 203 -SW 657, 659]. (2) An ex- 
hibition of pictures, statutes, ete. 
Webster D. [quot Longwell. v. Kan- 
sas City, 199 Mo. A. 480, 203 SW 
657, 659]: (3) An industrial ex- 
hibition. Webster D. [quot Longwell 
v. Kansas City, 199 Mo. A. 480, 203 
SW 657, 659]. 

40. Escriche Diccionario 671. 
Mandamus [26 Cyc 125]. 

41. Escriche Diccionarlo. See Dead 
Bodies §§ 7-12. Y : 

42. See Dead Bodies §§ 7-12; Dis- 
inter, 18 C.J, pr 1140. 

43. Marion v. Haynes, (Ky.) 164 
SW 79, 84. 

[a] “Emergency” synonymous.— 
U. S. v. Atlantic Coast Line Co., 224 
Fed. 160. 166. See also Hmergency 
20 C. J. p 499. 

44. Cochran L. Lex. 

45. Webster Int. D. 

[a] “Exigible by foreclosure” are 
words which include an ordinary suit 
to foreclose the mortgage as well as 
executory process, and do not debar 
plaintiff from recovering a judgment 
in personam against the mortgagor 
on her note due under the terms of 
the contract. Robson v. Beasley, 118 
La. 788, 43 S 391, 392. 


See 


EXIGIBLE. That may be exacted ; 


denness, where something helpful needs to be done 


EXIGI FACIAS. In England, a 


writ commanding the sheriff to exact, or call on de- 
fendant at five successive county courts (or hust- 
ings, if in London). If he fails to appear he is out- 


requirable; 


In Spanish law, enforcible.*é 
EXIGI FACIAS.‘7 


EXILE. Banishment.48 


Also the person ban- 


EXILIUM EST PATRIA: PRIVATIO, NATALIS 
SOLI MUTATIO, LEGUM NATIVARUM AMIS- 


EX INDUSTRIA.*! 
EXIST. To live;®? to have life or animation ;>3 


Existing, the participle, is to be distinguished from 


Phrases: ‘‘Existing appraisal,’ °° ‘‘existing com- 


{b] “Exigible under execution.”— 
A third mortgage upon real estate 
made by a judgment debtor is not a 
transfer of property ‘“exigible under 
execution.” The words refer to legal 
execution and do not include equita- 
ble execution or the appointment of a 
receiver. Canadian Min., ete., Co. v. 
Wheeler, 3 Ont. L. 210, 22 CanLTOcc 
Notes 123. 

ae Escriche Diccionario. 

43; Black 1.: DY [quot (U. Sty. 30 
198 U.S. 253, 270, 25 SCt 644, 
49 L. ed. 1040 dis op]. 

49. Black L. D. See also Aliens 
§$§ 46-127; Banishment 6 C. J. p 1178; 
Deportation 18 C. J. p 558; HExtradi- 
tion post p 252; Transportation [38 
Cyc 947]. 

50. A maxim meaning “Exile is a 
privation of country, a change of na- 
tal soil, a loss of -native laws.” 
Wharton L. Lex. 

; cig See Ex 23 C. J. p 176 note 35 
wi]. 

52. Merritt v. Grover, 57 Iowa 493, 
495, 10 NW. 879. 

53. Merritt v. Grover, 57 Iowa 493, 
495, 10 NW 879. 

54. Rex v. Nugent, (N. W. Terr.) 
9 CanCrCas’ 1574. 

{a] The law “assumes the objec- 
tivity of external nature; and, for the 
purpose of judicial investigation, a 
thing perceived by the tribunal as 
existing does ‘exist.’” 2 Wigmore 
Ev. p 1345 [quot Moorhead v. Ar- 
nold, 73 Kan. 132; 141, 84 Pi74oy. 

[b] “Right to be” compared.—A 
corporation, upon complying with the 
regulations of a statute as to the 
formation of a corporation, has the 
right to do business; in other words, 
the “right to be,” to “exist.” But 
this right to be or to exist is not an 
element of property that can be 
taxed. A corporation might exist for 
any number of years, but, if it never 
acquired any property or engaged in 
any business, its “right to be” would, 
have no taxable value; it would have 
no cash value or no assessment value. 
A corporation so formed would like- 
wise have a right to transact busi- 
ness, but, until it acquired property 
or actually transacted some business, 
it would have absolutely no value, 
and hence would not be a subject for 
taxation. Com. v. Ledman, 127 Ky. 
603, 106 SW, 247. 

55. Devitt v. Mutual L. Ins. Co., 
33 Ont. L. 473, 8 OntWN 210, 22 Dom 
LR 188, 187 [rev on other grounds 
33 Ont. L. 68]. See also Available 


CAIs. ID OU 
56. Winnipiseogee Lake Cotton, 


168 [250.J.] 


pany,’’? ‘existing contract,’’>* ‘‘existing ered- 
itor,’’5® “‘existing debt,’’ °° ‘‘existing demand,’’ °* 
‘existing equities,’’ ° ‘‘existing estates,’’ °* ‘‘ exist- 
ing indebtedness,’’ °4 ‘existing in fact,’’ ° ‘‘exist- 
ing insurance,’’ & ‘‘existing law,’’ ° ‘‘existing law 
of the state,’’ %* ‘‘existing liability,’’ °° ‘‘existing 
lien,’’ 7° ‘‘existing obligations,’’71 ‘‘existing or ac- 


eruing rights are preserved,’’ ™ 


son,’’ *8 ‘‘existing railroad corporations,’’ ** ‘‘exist- 


etc., Mfg. Co. v. Laconia, 68 N. H. 
284,.288, 35 A 252, 

57. Richmond Waterworks Co. v. 
Richmond, 3 Ch. D. 82, 97. 

58. Whitaker v. Rice, 9 Minn, 13, 
86 AmD 78 (where, in construing a 
statute providing that, when any pay- 
ment of principal or interest should 
be made upon an existing contract, 
if such payment should be made after 
the same became due, the limitation 
should commence from the time when 
the last payment.was made, the court 
said: “What is the meaning of the 
word existing in this section? Clearly 
it must have reference to the fact of 
the statute having run against the 
contract, or not. A contract once 
made is an existing contract until 
it is paid, or barred by the statute 
of limitations, or its obligation in 
some other way canceled. When 
once paid or otherwise satisfied, ex- 
cept by the running of the statute 
of limitations, it cannot be revived 

by a payment at all. There can be 
very little doubt, therefore, that 
where the statute speaks of existing 
contracts, it expressly means such 
as are not barred by the statute of 
limitations’’). 

59, In re Empress Pharmacy, 237 
Fed. 676, 678; Blackman v. Baxter, 
ete, Co., 125 Iowa 118, 100 NW_ 75, 
78, 70 LRA 250, 2 AnnCas 707; Goll, 
ete., Co. v. Miller, 87 Iowa 426, 431, 
54 NW 4438; McAfee v. Busby, 69 
Towa 328, 331, 28 NW 6238; Fox v. Ed- 
wards, 38 Iowa 215, 216; Condit Beef, 
ete., Co. v. Arliss, (N. J.) 101 A 172; 
Murphy v. Panton, 96 Wash. 637, 
165 P 1074; Peterson v. Badger State 
Land Co., 86 Wash. 530, 535, 150 P 
1187; Carr v. Davis, 64 W. Va. 522, 
68 SE 326, 328, 20 LRANS 58, 16 
AnnCas 1031. See also Fraudulent 
Conveyances [20 Cye 420 et seq]. 

60. Houston County v. Henry 
County, 157 Ala. 246, 47 S 710, 712; 
Peo. v. Grant, 138 Mich. 60, 100 NW 
1006, 1007; Severs v. Dodson, 53 N. J. 
Eq. 633, 637, 34 A 7, 51 AmSR 641; 
Wing v. Slater, 19 R. I. 597, 601, 35 A 
302, 38 LRA 566; Sallaske v. Fletcher, 
73 Wash. 593, 596, 132 PRP 648, 47 
LRANS 320, AnnCasi1914D 760. 

61. D’Amelio y. Abraham, 54 Misc. 
386, 105 NYS 1019, 1020. 

62. Barkley v. Kerfoot, 77 Wash. 
556, 558, 137 P 1046; Sallaske v. 
Fletcher, 73 Wash. 593, 596, 132 P 
648, 47 LRANS 320, AnnCas1914D 
760. 

63. State v. Diveling, 66 Mo. 375, 
_$78 (as used in Wagner St. c 698 § 7). 

64 Risdon Iron, etce., Works v. 
Von Storch, 166 Fed. 936, 942; Levy v. 
McClellan, 196 N. Y. 178, 89 NE 569, 
573; Anderson vy. International School 
Dist. No. 5, 32 N. D. 413, 427, 156 NW 
54, LRAI917E 428, AnnCasi918A 506; 
Vaughn v. Montreal, 124 Wis. 302, 
304, 102 NW 561;, Herman vy. Oconto, 
110 Wis. 660, 667, 86 NW 681; Sted- 


man v. Berlin, 97 Wis. 505, 511, 73 
"NW 57. 
65. Re Henderson, 23 Ont. L. 


21, 2 OntWN 152, 17 OntWR 210, 2 
OntWN 529, 18 OntWR 1 [app dism 


94 Ont. L. 517, 3 OntWN 65; 20 Ont 
WR 50]. 
66. Lehigh Valley R. Co. v. Provi- 


dence, ete., Ins. Co., 167 Fed. 223, 
225 (where a carrier’s marine policy 
did not cover any goods or merchan- 
dise on which there should be any ex- 
isting insurance by or on account of 
the owners thereof, the term “existing 
insurance” included any other insur- 
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ing tenancies,’’ 


EXISTENCE. 


‘‘existing per- 


during the continuance of the 
which was valid and enforce- 
and was not limited to insur- 
by the owner existing at the 
time of the carrier’s policy attached). 

67. Jonesboro y. Cairo, etc., R. Co., 
110 U. S. 192,,198, 4 SCt 67, 28 L. ed. 
- McKean vy. Archer, 52 Fed. 791, 
793; Curtis v. Wortsman, 26 Fed. 
36, 37; Thoits v. Byxbee, 34 Cal. A. 
226, 231, 167 P. 166; Millen v.~Guer- 
rard, 67 Ga._ 284, 291, 44 AmR. 720; 
Lawrie v. State5 Ind. 525, 526; Raub 
v. Gerken, 127 App. Div. 42, 111 NYS 
319) (ea. 

fa] Local law included.—Millen v. 
SN ae 67 Ga. 284, 325, 44 AmR 


ance 
risk, 
able, 
ance 


720. 

{b] Court decisions included.— 
Raub v. Gerken, 127 App. Div. 42, 
111 NYS 319, 321. 


68. Harrington v. Fish, 10 Mich. 
415. 
69. Graeber v.' Sides, 151 N. © 


596, 66 SE 600, 601. 

[a] The liability of a principal to 
indemnify a surety on a bond is an 
“existing liability at the time the 
bond is executed,” within the rule 
that a conveyance-with intent to de- 
fraud creditors is void as to exist- 
ing obligations. Graeber y. Sides, 151 
N. C. 596, 66 SE. 600, 601. 

70. St. Louis, etc., R. Co..v. Kerr, 
153 Ill. 182,.194, 38 NE 638 (as used 
in a statute providing that no me- 
chanic’s lien shall take priority over 
any existing lien, the term relates to 
the time when the work is begun). 

71. Graeber v. Sides, 151 N. C. 596, 
66 SE 600, 601. 

72. Card v. Cooley, 6 Ont. 229. 

73. Daubert v. Western Meat Co., 
139 Cal. 480, 69 P 297, 73 P 244, 245, 
96 AmSR 154; Herndon v. St. Louis, 
ote Re 'Co., $7 OK 256, 128. Pet27, 
730. 

[a] A child, unborn at the time of 
its father’s death but later born 
alive, is to be considered under the 
laws of this state as an existing per- 
son at the time of its father’s death, 
and is therefore a beneficiary and en- 
titled to participate in any damages 
recovered in an action brought under 
the statute for wrongfully causing 
the death of the father. Herndon 
ViiSt, Louis, 6tes RiiCop si OKL 256, 
128 P 727. To same effect Daubert 
v. Western Meat Co., 139 Cal. 480, 
69 P 297, 73 P 244, 245, 96 AmSR 154. 

74.0 Indianapolis. Gtr a (ee OOnws Ve 
Blackman, 63 Ill. 117, 118. 

75. Godwin v. Banks, 87 Md. 425, 
440, 40 A 268; Jackson v. Waldron, 
13 Wend. (N. Y.) 178; Byers v. Wa- 
Wa-Ne, 86 Onrs-61%) 634; 169 Paton: 
Fowler v. Vail, 4 Ont. A, 267; Card v. 
Cooley, 6 Ont. 229. 


fa] A vight in being.—Godwin v. 
Banks, 87 Md. 425, 40 A 268. 
76. Steel v. St. Louis Smelting, 


ete., Co., 106 U. S. 447, 1 SCt 289, 27 
L. ed. 226; Silver Bow Min., etc., Co. 
v. Clark, 5 Mont: 9378; 340435 P5570; 

[a] Prior occupation.—The ‘“ex- 
isting rights of others’ from prior 
occupation, which are not to be in- 


terfered with in operating mines 
found in lands belonging to the 
states, and claimed and worked, 


means prior rights by occupation un- 
der local rules, before any title has 
passed from the government.) Silver 
Bow Min., ete., Co. v. Clark, 5 Mont. 
38, DP. O10. 

77. Simpson v. Boston, ete, R. 
os wus Mass. 359, 57 NE 674, 675. 

a 


For later cases, developments and changes in the law see cumulative Annotati 


‘‘workshops now existing. 


Title essential.—The term as 


‘ 


xisting rights of others,’’ 7° ‘‘exist- 


ing rights of way,’’’? ‘‘existing settlement,’’ 7 
‘‘existing sewers, i 
ing street railways,’’ ** ‘‘existing suit,’’ 8? ‘‘exist= 


779 ¢¢existing street,’’ 8° ‘‘exist- 


83 ‘existing terms of office,’’ * 
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That which exists; that which 


actually is an individual thing; an actuality.*® 
EXITS. A term which may mean doors, or gates, 


used in St. (1892) e¢ 275, abolishing 
acquisition of a right of way across 
railroad tracks and excepting from 
its provisions “existing rights. of 
way,’ meant rights of way which, 
at the time of the statute, had fully 
ripened into a right by prescription 
or otherwise and did not include 
rights, the adverse use of which had 
begun before passage of the statute, 
but which had not ripened into title 
at the time of such passage. Simp- 
son -v. Boston, ete, R., 176 Mass. 
359, 57 NE 674. 

78. Worcester v. Great Barring- 
ton, 140 Mass. 243,244, 5 NH 491; 
Fitehpuge v. Ashby, 132 Mass. 495, 
496. 
[a] Paupers.—The term as used 
in St. (1874) c 274 § 8, relating to 
the settlement of paupers and pro- 
viding that no “existing settlement” 
shall be changed by any provision of 
this act, unless the entire residence 
and taxation herein required accrues 
after its passage, means the settle- 
ment which existed at the time the 
statute took effect. Worcester v. 
Great Barrington, 140 Mass. 2438, 5 
NE 491, 492. 

79. Falconar v. South Shields, 11 
NTE Leanpee ERs ene 

80. London County Council 
Mitchell, 63 L. J. M. C. 104, 107. 
Jersey City v. North Jersey 
Rae TA IN Betis... Heese OC 


fa] New Jersey Traction 
Companies Act of March 14, 1893, au- 
thorizing companies incorporated 
thereunder to acquire and operate 
actually existing street railways, has 
reference to street railways actually 
existing and operated as such, and is 
not limited to those operated by legal 
authority. Jersey City v. North Jer- 
eex St# Ri Go,, V4 Ni dS. Le. Thay Oe 


82. Blake v. Done, 7 H. & N. 465, 
472, 158 Reprint 555. 

83. Richardson v. Brower, (71 
Wash. 192, 127 P 1098, 1099 (includes 
any tenancy, so as to prevent an ac- 
tion for breach of covenant of war- 
ranty, on the ground of its being an 
encumbrance, where the grantee had 
knowledge of it, and this was fol- 
lowed by an attornment and appor- 
tionment of the rent at the time of 
the transfer). 


Vv. 


84.4 State vic Pattison, 73> Oh ist. 
305, 76 NE 946, 948. 
85. Whitby v. Grand Trunk R. 


Co.,| 3) Ont. Lu: 536, 538, 22 CanLTOce 
Notes 173. 

86. Century D. 

[a] “Corporate existence.”—Hurt 
y. Salisbury, 55 Mo. 310, 314. 

[b] “Existence of the corpora- 
tion.”—State v. Dahl, (Wis.) 1385 NW 
474, 477. 

{c] “Existence and location.”—A 
question to the jury as to whether 
plaintiff knew of the “existence and 
location” of a cattle chute in ques- 
tion referred to the exact location. 
If the question had been confined 
to the “location” with reference to 
the track, it might be held that the 
question called only for his knowl- 
edge of the general relation of the 
chute to the track. Both words being 
used in the question, each must be 
taken in a ‘different sense from the 
other, both words implying a greater 
extent of knowledge than _ either 
alone. Dorsey v. Philips, etc., Constr. 
Go.,' 42) (Wis. 58:3) 603. 

{d] “Existence by actual birth.”— 


ons, same title, page and note number. 


or passages, or a mere right of way." : 
EXITUS ACTA PROBAT; FINIS, NON PUGNA, 


CORONAT.®8 


EX JUDICORUM PUBLICORUM ADMISSIS, 
NON ALIAS TRANEUNT ADVERSUS HAREDES 
PHNAE BONORUM ADEMPTIONIS QUAM SI 
LIS CONTESTAT ET CONDEMNATIO FUERIT 
SECUTA; EXCEPTO MAJESTATIS JUDICIO.:2 

EX JUSTIS NUPTIIS PROCREATUS. Born of 


or in lawful marriage.°° 


EX MALEFICIO NON. ORITUR CONTRAC- 


TUS.® 
EX MALIS MORIBUS BONA 
SUNT.° 


EX MALITIA. In its legal signification, a term 
which imports a publication that is false and without 


legal excuse.®? 


EX MULTITUDINE SIGNORUM, COLLIGITUR 


IDENTITAS VERA.®* 
EX NIHILO NIHIL FIT. 


Wallace v. State, 10 Tex. A. 255, 270. 

[e] Existence of theory.—An in- 
struction that “the existence of such 
theory must be established by the 
plaintiff conclusively’? means that the 
correctness of the theory must be 
so established. Silver Min. Co. v. 
Fall, 6 Nev. 116, 121 (“To say that 
the court meant that the existence of 
a theory must be conclusively proven 
would simply make nonsense of the 
instruction. The. court evidently in- 
tended to say, and it must be as- 
sumed the jury so understood it, that 
the correctness of the theory must 
be so established. A theory exists 
-f it be simply announced by a sin- 
gle individual. So there can be no 
question of preponderance of evi- 
dence to establish its existence, but 
there may be as to its correctness’’). 

{f] “Person whose existence is 
not known.”—‘ ‘In case a succession 
shall be opened in favor of a per- 
son whose existence is not known, 
such inheritance shall devolve exclu- 
sively on those who would have had 
a concurrent right with him to the 
estate or those on whom the inheri- 
tance should have devolved, if such 
person had not existed.’ The words 
‘whose existence is not known’ give a 
well-defined meaning; they do not re- 
fer to a person temporarily absent 
who may or may not be alive at the 
time of the death of another, of 
whom, if he were present, or his ex- 
jistence known, he would be a legal 
heir. They refer to one whose ab- 
sence has been so long prolonged, 
and under sucly circumstances as to 
throw great doubt upon his exist- 
ence, and great doubt as to whether 
he would afterwards be heard from. 
Martinez v. Wall, 107 La. 787, 742, 31 


S 1023. 
87. Roberts v. Trujillo, 3 N. M. 50, 


51,1 P 855. See also Entry 20 Beal Pai e) 
1274. 
88. A maxim meaning ‘The con- 


,clusion or result. proves or justifies 


the acts: the termination. not the 
{rial, crowns the victory.” Adams 
Gloss. 

89. A maxim meaning “On ac- 


count of admissions made at public 
trials, the punishment of confisca- 
tion of goods or pronerty does not 
otherwise pass against heirs than if 
a contested suit and condemnatién 


followed; excepting in the case of 
hich treason.” Adams Gloss. [cit 
Halkerston Max. vp 441. 


90, Adams Gloss. [cit Broom Leg. 
Max. p 496; Coke Litt. 7b]. See also 
Doe v. Vardill, 5 B. & C. 438, 453, 11 
ECL 531 (where the term is em- 
ploved). ; 

91. A maxim meaning “A contract 
eannot arise out of an act radically 
-vicious and illegal.” Broom Leg. 


ax. 

[a] Applied in: Moore v. Hensley, 
189 Mo. A. 326, 332, 175 SW 91 [cit 
Cyc]; Collier v. Miller, 62 Hun 


EXITS—EXONERATION 


EX NUDA 
ACTIO.°* 


LEGES NATA 


(N. Y.) 99, 16 NYS 633; Gaylord v. 


'Gaylord, 150 N. C. 222, 68 SH 1028, 


1034; Woytas v. Hibbs, 10 Kulp (Pa.) 


i269, 270; Harris y. Harris, 23 Gratt. 


(64 Va.) 737, 767; Reg. v. McCieverty, 
L. R..3' BP. -C..678, 687; Petrie v.: Han- 
hay, 3 “WP R418) 5421) 00%; Reprint 
652; Shove v. Webb, 1 T. R. 732, 734, 
99 Reprint 1348. 

92. A maxim meaning “Good laws 
arise from evil manners.’ Wharton 
L.. Lex. [cit.:2, Inst.]. 

[a] Applied im: Townsend  v. 
Hughes, 2 Mod. 150, 161, 86 Reprint 


850; Townsend vy. Hughes, 1 Mod. 
232, 233, 86 Reprint 994. 
98. Dixon v. Allen, 69 Cal. 527, 


529, 11 P 179 [eit Tewnshend Lib: 
& Sl. p 88]. See generally Libel and 
Slander [25 Cye 225]. 

94. A maxim meaning “From the 
great number of signs true identity 


is ascertained.” Bouvier L. D. [cit 
Bacon Max. Reg. p 25; Broom Leg. 
Max. p 638]. 

95. A. maxim meaning “From 
nothing nothing comes.’ Bouvier 
LD: \ 

[a] Applied in: In re_ Quaker 
Realty Co., 122 La, 229, 47 S 536; 
Bailey v. Myrick, 50 Me. 171, 187; 
In re Bank, 87 Md. 425, 441, 40 A 


268; State v. McIntosh, (Mo.) 103 SW 
1078, 1083; Watervliet v. Colonie, 27 
App. Div. 394, 396, 50 NYS 487; Har- 
lem Gas Light Co. v. New York, 26 
N. Y. Super. 100, 127; Root v. Stuy- 
vesant, 18 Wend. (N. Y.) 257; Jack- 
son v. Waldron, 13 Wend. (N. Y.) 
178, 221; Taggart v. Fox, 1 Grant 
(Pa.) 190, 192; Peabody v. Landon, 
GL. Vto. 318. 328, 17 Ao 781; (15 -AmSR 
903; Ex p. National Trust Co as 
BY iC 87 bol ‘ 

96. A maxim meaning “From a 
bare or naked submission [i. e, to ar- 
bitration] no action can arise. 
Adams Gloss. [cit Broom Leg. Max.]. 

97. A maxim meaning “No cause 
of action arises from a bare prom- 
ise.’ Broom Leg. Max. yea ry 

[a] “fhe maxim of the civil law. 
—Van der Volgen v. Yates, 9 N. Y. 
219; 222: 

[b] Applied in: Cook v. Bradley, 
7 Conn. 54, 62, 18: AmD 79; Colman 
v. Post. 10 Mich. 422, 423. 82 AmD 
49: Anderson vy. Stapel, 80 Mo. A. 
115, 122: Van der Volgen v. Yates, 
OVEN. Davee oho 222 | marrine tons, wv. 
Bullard, 40 Barb. (N. Y.) 512, 515; 
Thum’s Hst., Pa: Dist. 739, 742; 
Pillans v. Van Mierop, 3 Burr. 1663, 
1670, 97 Reprint 1035; Balfe v. West, 
13 C. B. 466, 472, 22 Eng. L. & Eq. 
506, 76 ECL 466, 138 Reprint 1281; 
Liversidge v. Broadbent. 4 H. & N. 
603, 610, 157 Reprint 978; Sharing- 
ton v. Strotton, 1 Plowd. 298, 305, 
75 Reprint 454; Carnatic v. East In- 


dia Go...1 Ves. Jr. 371, 389, 30. Re- 
print 391; Heckman v. Zwicker, 1 
+s. 200, 208. 

Me Cordiell v. Frizell, 1 Nev. 130, 


132. 
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SUBMISSIONE NON ORITUR 


EX NUDO PACTO NON ORITUR ACTIO.°” 

EX-OFFICER. An officer who has been in of- 
fice, but has gone out.?8 

EX OFFICIO. By virtue of the office;®® without 
any other warrant or appointment than that result- 
ing from the holding of a particular office. 

Ex officio services. 
officer for the compensation of which no express 
provision is made by law;? services for which the 
law provides no remuneration ;* services which relate 
to the public interests, or business of the county or 
state, as contradistinguished from those relating to 
the private interests of individuals.* 


Those duties performed by an 


EXONERATED. To be relieved of as a charge;® 
to be discharged or exempted.® 
EXONERATION.? The state of being disbur- 


dened or freed from a charge;* something that is 
supposed to take place after a charge has been 


tal Synonyms.—The terms ‘“re- 
tired officer” and ‘‘ex-officer,” and ‘“ci- 


devant” officer are Synonymous, im- 
plying that he is no longer an 
“officer” in the proper sense of the 
term... Reed’ Vv. ‘Schon, 42:),Cal, Asbo, 
SoU Ey Hs aie : 

99. King v. Physicians’ Casualty 
pace 97 Nebr. 637, 639, 150 NW 


1. Black L. D. 
[a] “Ex officio assessor.” — Oak- 
oe v. Snow, 145 Cal. 419, 78 P’1060, 


[b] “8x officio clerk.”—Drennen 
v. Peo., 222. Ill. 592, 593, 78 NE 937, 
[ec] “Ex officio county treasurer.” 


—Terr. v. Ritter, 1 Wyo. 318, 330. 

{d] “Bx officio members of the 
state board of education.’”—Reid v. 
Com., 123 Ky. 240, 94 SW 641, 642. 

[e] “Ex officio members of the 
state board of equalization.’—State 
v. Walker, 97 Mo. 162, 163, 10 SW 473. 

[f] “Ex officio state librarian.’”— 
State v. Laughton, 19 Nev. 202, 204, 
8 P 344. : 

{s] “Ex officio supervisor of as- 
sessments.”—Foote v. Lake County, 
206 Tll. 185, 69 NE 47, 48. 

{h] “x officio tax collector.”— 
Peo. v. Kelsey, 34 Cal. 470, 473. 

{il “Ex officio treasurer of the 
school board.’’—Brace v. Solner, 1 
Alaska 1369,).309 

2. Macon County v. Abercrombie, 
9 Ala. A. 147, 62 S 449, 450. ° See 
also Calhoun County v. Watson, 152 
Ala. 554, 44 S 702, 703 (every service 
a circuit court clerk is required by 
law to perform, for which no fee 
or charge is specified, or that cannot 
be legally charged to either party 
in any cause, is an ex officio service 


for which the clerk is entitled to 
reasonable compensation from _ the 
county). 

3. Allin v. Mercer County,. 174 
Ky. 566, 572, 192 SW 638. 

4. Gilbert v. Marshall County, 18 
B. Mon, (Ky.) 427. 

5. Bannon vy. Burnes, 39 Fed. 892, 
898. 

‘6. Bannon vy. Burnes, 39 Fed. 892, 
898. 


7, Exoneration: Of: 
Bail see Bail §§ 70-102, 279-291. 


Guarantor see Guaranty [20 Cye 
1471]. 

Indemnitor see Indemnity [22 Cyc 
94] 


Municipality from duty to _ repair 
highway see. Highways [37 Cyc 
228]. 

Personalty from payment of debts of 
testator see Wills [40 Cye 2069]. 
Surety see Principal and Surety [32 

Cyc 149, 234, 248]. 

8. Louisville, etec., R. Co. v. Com, 
114 Ky. 787, 806, 71 SW 910, 24 KyL 
159385) 1779: 

fa] “In exoneration” of real es- 
soar ae re Rossiter, 13 Ch. D. 355, 
ood. 

[b] “In exoneration of my other 
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EXONERATION—EXPECT 


made;® a right which exists between those who are |! instance of one side only, and without notice or 


successively liable for the same debt, by which, when 
a party who is secondarily liable has paid or satis- 


fied the principal’s obligation or any part thereof, 


he is entitled to be reimbursed by the principal 
debtor, and can bring a bill in equity for that 
purpose.?° 

EXONERETUR. Literally ‘‘Let him be relieved 
or discharged.’’?11_ An entry made on a bailpiece, 
whereby the surety is relieved or discharged from 
further obligation, when the condition is fulfilled by 
the surrender of the principal or otherwise.!” 

EX P. An abbreviation for ‘‘ex parte.’’ 13 

EX PACTO ILLICITO NON ORITUR ACTIO." 

EXPANDED METAL. Expanded metal may bé 
generally described as metal openwork, held —to- 
gether by uncut portions of the metal, and-c¢on- 
structed by making cuts or slashes in metal and then 
opening them so as to form a series of meshes or lat- 
ticework.1® 

EXPANSION TANK. The term, as used in con- 
nection with a railway car heating apparatus, means 
a vessel to maintain a reserve supply of water in 
constant communication with both branches of the 
circulating system, having a safety valve and means 
for filling the system with water.1® 

EX PARTE. Literally ‘‘On one side.’’ 1” It im- 
plies the presence of one of the parties and the 
absence of the other.1§ 

Ex parte proceeding. A term applied to proceed- 
ings in an action had on the application or at the 
real estate.”—In re Newmarch, 9 Ch. 
Dy 018. 

9. Louisville, etc., R. Co. v. Com., 
114 Ky. 787, 806, 71 SW 910, 24 KyL 
1593, 1779. 

10. Comstock v. Corbin, 191 Mich. 
639, 158 NW 106, 107 [cit Cyc]. 

11. Black L. D. 

12) Black *L. D. 


§ 102. : 
13. Anderson L. D. 


ever, 


__|in court. 
See also Bail 


See also Hx 


and a regular action 
of the usual-steps are omitted. 
substantial rights and defenses, how- 
are maintained. 
circumstances it is as true of a sum- 
mary proceéding as of a regular ac- 
tion that the defendant has his day 
On the other hand, an ex 
parte proceeding is one where only 
the petitioner or actor is represented, 
and where the court 


opportunity to oppose given to the other side, and to 
proceedings in which there is no adverse party;'® 
a proceeding at the instance and for the benefit of 
one party only and without notice to, or contesta- 
tion by, any person adversely interested.?° 

EX PARTE MATERNA or EX PARTE 
PATERNA. The phrases have a well-known sig- 
nification in the law.2!. They are found constantly 
used in the books,?? being used to denote the line, or 
blood of the mother or father, and have no such 
restricted or limited sense, as from the mother or 
father, exclusively.?° ; 

EX PARTE TALIS. A writ that lay for a bailiff 
or receiver, who, having auditors appointed to take 
his accounts, cannot obtain of them reasonable al- 
lowanee, but is cast into prison.?4 

EXPATRIACION. In Spanish law, loss of nation- 
ality, which may be voluntary, as where a Spaniard 
is naturalized by a foreign power,”?® or involuntary, 
when it is imposed as a punishment for crime, 
especially of a political character.?6 

EXPATRIATION.?? 

EX PAUCIS DICTIS INTENDERE PLURIMA 
POSSIS.?8 

EX PAUCIS PLURIMA CONCIPIT INGEN- 
IUM.?° 

EXPECT. To look for (mentally) ;?° to look for- 
ward to, as to something that is believed to be about 
to happen or come. 


is that some 


yee 29. A maxim meaning “From a 


| tew words or hints the understand- 
ee many’ things.” Black 


sO. Atchison, etc., R. Co. v. Ham- 
lin, 67 Kan. 476, 484, 73 P 58. 

31. Atchison, ete., R. Co. v. Ham- 
lin, 67 Kan. 476, 484, 73 P 58. 

[a] Actual promise distinguished. 
—“A statement made by one person 
to another that he ‘expects’ to do a 


Under these 


decides that 


parte post this page. 

14. A maxim meaning “From an 
illicit contract no action arises.” 
no L. D. [cit Broom Leg, Max. 
742] 


[a] Applied in: Stewart v. Wright, 
147 Fed. 321, 345; De Witt Wire-Cloth 
Co. v. New Jersey Wire-Cloth Co., 16 
DALYAN: Ys) 5.295588, .14 NYS) (2773 
- McCortle v. Bates, 29 Oh. St. 419, 422, 

28 AmR 758; Stewart v. Gibson, 7 
lee see fOr, (205, 4 Reprint? 1237); 
Carnatic v. East India Co., 1 Ves. Jr. 
371, 391, 30 Reprint 391. 

15. Expanded Metal Co. v. Brad- 
ford, 214 U. S. 366, 367, 29 SCt 652, 
63 L. ed. 1034. 

[a] Expanded sheet metal.—In its 
simplest form, sheet metal may be 
expanded by making a series of cuts 
or slits in the metal in such relation 
to each other as to break joints, so 
that the metal, when opened or 
stretched, will present an open mesh 
appearance. It may be likened to 
the familiar woven wire openwork 
construction, except that the metal 
is held together by uncut portions 

’ thereof, uniting the strands, and the 
whole forms a solid piece. Expanded 
Metal Co. v. Bradford, 214 U. S. 366, 
367, 29 SCt 652, 53 L. ed. 10384, 

16. Safety Car Heating, etc., Co. v. 
Consolidated Car Heating Co., 160 
Fed. 476, 481. 


DL 7ereAbDbovt wl. ID, 
18. Lincoln v. Cook, 3 Ill. 61, 62. 
19. Ex p. Covington, 176°Ky. 140, 


142, 195 SW 439. 

[a] “Summary proceeding” dis- 
tinguished.—“‘There is a distinction 
between ex parte matters and sum- 
mary proceedings. A summary pro- 
ceeding is one which is inter partes, 
and the only difference between it 


justice will be promoted by action at 
once without hearing the other side. 
This is often done, and, if the other 
party has full opportunity later to 
show. his side of the case, it would 
not offend the constitutional provi- 
sion as to due process of law. A 
proceeding strictly ex parte, with no 
opportunity later to the person af- 


fected to set aside an improper judg- | 


ment, is not due process of law, and 
would offend the constitutional pro- 
vision.” Hesse, ete., Co. v. Ledesma 
& Co., 7 Porto Rico Fed. 520, 536. 

[b] As applied to the examination 
of witnesses, the term implies an ex- 
amination in the presence of one of 
the parties and in the absence of the 
other. Lincoln v. Cook, 3 Ill. 61. 

20. Ex p. Covington, 176 Ky. 140, 


; 142, 195 SW 439 [quot Cyc]; State 


v. Dickmann, (Mo. A.) 157 SW 1012, 
1015; State v. Cox, 87 Oh. St. 313; 333, 
101 NE 135 [quot Cye]. 

21. Banta v. Demarest, 24 N. J. L. 
431, 433. 

22. Banta v. Demarest, 24 N. J. L. 
431, 433. 

23. Banta v. Demarest, 24 N: J. L. 
431, 483 [cit Den v. Jones, 8 N. J. L. 
340, 348; Jackson vy. Lyon, 9 Cow. 
(N. Y.) 664; 2 Blackstone Comm. 
p 224 note 25, p 225 note 26, etc.]. 
See Iuindley’s App., 102 Pa. 235, 242 
(where the terms are employed). See 
generally Descent and Distribution 
ise. Ie. pig. 

24. Black L. D. 

25. Const. (1876)) tit I. 

26. Escriche Diccionario. 
zens §§ 16-20. 

27. See Citizens §§ 16-20. 

28. A maxim meaning “You can 
imply many things from few expres- 
sions.” Black L. D. 


See Citi- 


certain act is a very different thing 
from making an absolute promise or 
guaranty that he will perform such 
act. To expect to do a thing simply 
means to look forward to doing it 
with the anticipation, or belief, of its 
accomplishment. The giving of in- 
formation by a railroad company to 
a shipper as to what is the schedule 
of a particular train, with the state- 
ment that the company ‘expects’ ta 
maintain such schedule, is not the 
making of any promise other than to 
perform the duty ith respect to 
such schedule which the law already 
imposes.” Atlantic Coast Line R. 
ae v. Wells, 130 Ga. 55, 60 SE 170, 


[b] Warranty not implied.—The 
word as used in a letter offering em- 
ployment on board a boat in the 
process of construction, which is ac- 
cepted; and which states that the 
writer “expects” the boat to be ou, 
by a_cartain time, cannot be con- 
strued to be a warranty that the 
boat would be out by that or any 
other time. Johnson vy. McCune, 27 
Mo. 171, 173. 

{(c] “Expected to arrive.’ — Abe 
Stein Co. v. Robertson, 167 N. Y. 101, 
107, 60 NE 329; Smith v. Myers, L. R. 
7 Q. B. 139, 141; Corkling v. Massey, 
L. R. 8 C. P. 395, 399; Bold v. Rayner, 
1M. & W. 348, 150 Reprint 465, 

{dj “Expects” to make a to 
an action as used in reference to the 
taking of a deposition. Matter of 
Daring, 31 Misc. 548, 545, 64 NYS 


{e] “Expect to pay.”—Where, in a 
letter to the representative of a de- 
ceased creditor, a discharged bank- 
rupt wrote: “I have paid quite a few 
of the old losses, expect to pay more, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


EXPECTANCY.:2 - 


ferred to a future time, or of dependence upon an 
expected event;*? contingency as to possession or 
enjoyment ;** a mere hope unfounded in any lmita- 
tion, provision, trust, or legal act whatever ;?> a bare 
hope of succession to the property of another such 
as may be entertained by an heir apparent.?¢ 
EXPECTANT HEIR. An heir expecting an in- 
heritance from intestacy or devise.’7 
i A right which depends on 
the continued existence of the present condition of 
things until the happening of some future event.?8 
EXPECTATION. The term ‘‘in expectation”’ is 
used in contradistinction to ‘‘in possession.’?’ 29 Both 
contemplate a title vested and indefeasible; but in 
one instance the right of enjoyment is immediate 
‘“‘in possession,’’ in the other it is postponed ‘‘in 


EXPECTANT RIGHT. 


expectation.’’ 4° 


EXPECTATIVA. In Spanish law, expectant, as 


a right or interest.41 


EXPEDICION. 


and the next one shall be to the fam- 
ily of my departed friend,” and in 
another letter he held his promise to 
the creditor good, but did not know 
when he could do what he wanted to 
do, it was held that “expect to pay” 
was nothing more than a mere de- 
sire or intention to pay, and that the 
language was insufficient to revive 
the debt. Coe vy. Roséne, 66 Wash. 73, 
75, 118 P 881, 38 LRANS 577, AnnCas 
1913C 741. 

{f] “Expects to settle all bills.7— 
Where plaintiff wrote defendant rail- 
road that he had a claim against de- 
fendant’s contractor, and that he 
would proceed to collect it if defend- 
ant did not settle the account, the 
words “expects to settle all bills,” in 
a letter from defendant that the rail- 
road company “expects to settle all 
bills” of the contractor, did not nec- 
essarily mean payment. Cleveland, 
ete., Co. v. Shea, 174 Ind. 303, 91 NE 
1081, 1083. : 

32. Expectancy: 

Assignability see Assignments § 16. 
As subject of devise see Wills [40 

Cyc 1049]. 

Curtesy in estate in see Curtesy § 30. 
Dower in estate in see Dower §§ 64— 

68. 

Estate in see Estates § 25. 
Mortgage of see Chattel Mortgages 
§ 44; Mortgages [27 Cyc 1040]. 
Of life see Damages § 331; Death 

§§ 239-243; Evidence § 1129. 
Right of heir in see Descent and 

Distribution § 111. 

SS. eiack “Iu; PD: 

._Chicago Title, ete. Co., 187 Ill. 
58, 58 NE 318]. 

* [a] “Possibility” compared. — 2 
Fearne Rem. p 23 [quot McDonald 
v. Bayard Sav. Bank, 123 lowa 413, 
416, 98 NW 1025; Blliott v. Leslie, 
124 Ky. 553, 99 SW 619, 621, 30 Kyl 
743, 124 AmSR 418]. 

[b] The term “expectancy of a 
yenewal,” in the law of landlord and 
tenant, “has been deemed a species 
of property in the lessee, and a _ co- 
partner or one standing in any fidu- 
ciary capacity is not permitted to 
profit by taking a renewal in his own 
name while this expectancy exists. 
But the rule ceases to operate when 
such expectancy no longer exists. It 
will hardly be claimed that a land- 
lord may not exercise his own dis- 
eretion in the selection of a tenant. 
He may or may not renew, as he 
chooses. When once he has declared 
against renewal, the tenant then in 
occupation has no more an expect- 
ancy which can be dealt with. Who- 
‘ever thereafter leases does the ten- 
ant no injury, and takes from him no 
property or property rights.” Crit- 
tenden, etc., Co. v. Cowles, 66 App. 


{quot Ayers Vv. 
Q 42, 


EDI In Spanish ecclesiastical law, a 
paper issuing from the Roman Curia, as a bull, dis- 
pensation, indulgence, etc., also the act of issuing 


interested party 


ment.47 


EX PECTANCY—EXPEL [25C.J.] 171 
The condition of -being re- | the same.42 
EXPEDICIONERO. In Spanish ecclesiastical 
law, one who has charge of expediciones.*? 
EXPEDIENTE. In Spanish law, a matter which 


is prosecuted in the courts at the instance of an 


or official;#4 also the record of a 


cause containing all the papers filed therein;> in- 
struir un expediente, to assemble all the documents 
necessary for the disposition of a ecase.*é 
EXPEDIR. In Spanish law, to prosecute a cause; 
to issue documents; to render an order or judg- 


EXPEDITION. A march or voyage with mar- 
tial 4 or hostile intentions.*? 
not mean the body which marches, but the mareh 
itself.°° The term is, however, sometimes employed 
to designate the armament itself, as well as the 


In this sense, it does 


movement of that armament.5! 


EXPEDIT REIPUBLICA NE QUIS RE SUA 


MALE UTATUR.*? 


LITIUM.®? 


Div. 95, 96, 72 NYS 701. 

_[c] The interest of a beneficiary 
in an insurance policy, reserving the 
right to change the beneficiary or 
assign the policy, has been defined 
as an “expectancy” or ‘an inchoate 
or unexecuted gift, revocable at any 
moment by the donor and remaining 
wholly within his control.” McNeil 
v. Chinn, 45 Tex. Civ. A. 551, 101 SW 
465, 467. 

34 Black L. D. [quot Ayers v. 
Chicago Title, etc., Co.,.187 Ill. 42, 58, 
58 NE 318]. 

35. 2 Fearne Rem. p 22 [quot Mc- 
Donald v. Bayard Sav. Bank, 123 
Iowa 413, 416, 98 NW 1025; Elliott 
v. Leslie, 124 Ky. 553, 99 SW 619, 
621, 30 KyL 748, 124 AmSR 418; 
yee v. Lampson, 10 Oh. St. 101, 


SGip WDWew Hass, ve Bunn) 2. ia. 600, 
338, 44 AmD 201 [quot Robbin’s Wst., 
199 Pa. 500, 501, 49 A 223 (distin- 
guished from ‘contingent interest’); 
Johnson y. Breeding, 1386 Tenn. 528, 
529, 190 SW 545, LRAI9I7C 266]. 

37... Whelan) v. Phillips)’ W51 Pa. 
O12, 822, 25 -A. 44) 

fa] “In England, the words ‘ex- 
pectant heir’ originally meant Just 
what the expression naturally signi- 
fies, an heir expecting an inheritance 
through intestacy or devise. The 
dgctrine of ‘expectant heir’ amounted 
to nothing more than this: That a 
person should not, at common law, 
sell that which did not belong to 
him, either in possession or by vested 
right, but which he hoped might be 
acquired either certainly or contin- 
gently in the future.’ Whelen v. 
Phillips, 151 Pa. 312, 322, 25 A 44 
{quot McAdams v. Bailey, 169 Ind. 
518, 82 NE 1057, 1062, 124 AmSR 240, 
13 LRANS 1003]. 

[b] This phrase is sometimes 
used not in its literal meaning, but 
as including every one who has cither 
a vested remainder or a contingent 
remainder in a family property, in- 
cluding a remainder in a portion, a& 
well aS a remainder in an estate, and 
every one who has the hope of suc- 
cession to the property of an ances- 
tor, either by reason of his being 
the heir apparent or presumptive, or 
by reason merely of the expectation 
of a devise or bequest on account 
of the supposed or presumed affec- 
tion of his, ancestor or relative. 
Wells v. Houston, 23 Tex. Civ. A. 
629. 655, 57 SW 584; Beynon v. Cook, 
L. R. 10 Ch. 389, 391 note. To same 
effect Aylesford v. Morris, L. R.'8 
Ch. 484, 497. See also Descent and 
Distribution § 111. p 

38. Cooley Const. L. p 3382 [quot 
Pearsall v. Great Northern R. Co., 
161 U. S. 646, 673, 16 SCt 705, 40 L. 


‘should be 


EXPEDIT REIPUBLICZH UT SIT FINIS 


EXPEL.** ‘To drive or force out, or reject.5 As 


ed. 838 (where the term is distin- 
guished from “contingent rights” and 
“vested rights’); dis. op. Pollaek v. 
Meyer Bros. Drug Co., 233 Fed. 861, 
875, 147 CCA 535; Peo. v. Adirondaek 
R. Co., 39 App. Div. 34, 56, 56 NYS 


869]. See also Contingent Rights 13 
(OSES Sion lays 
39. Peo. v. McCormick, 208 Ill. 


437, 70 NE 350, 358, 64 LRA 775. 

40. _ Peo. v. McCormick, 208 Ill. 437, 
70 NE 350, 353, 64 LRA 775. 

41. Escriche Diccionario. 

42. Escriche Diccionario. 

43. Escriche Diccionario. 

44. Wscriche Diccionario. 

45. Escriche Diccionario. 

[a] In Mexican law, all the papers 
or documents constituting a grant or 
title to land from government. Van- 
derslice v: Hanks, 3) Cal. 27,738) 

46. HWscriche Diccionario. 

47. Escriche Diccionario. 

48. Johnson D. [quot U. S. v. 
YbaneZ;.- 53) WMediv536,538sei., “Ss kv. 
Burr, 25 F. Cas. No. 14,694]. 

49. Ui. S. vie Vbanez, 53: Meds 586; 
538.° See also Hnterprise 20 CG. J. 
p 1267. 

[a] The term is not to be confined 
to that movement of the troops which 
immediately precedes the actual con- 
flict and shock of battle. Leathers 
v. Greenacre, 53 Me. 561, 573. 

50. U.S. vo Burr;,)25 BnCasioNo; 
14,694. 

5156 UsiS. vie Burr, 25 RS) Cas. ino: 
14,694. $ 

52. A maxim meaning “It con- 
cerns the public good that no one 
should misuse his own property.” 
Trayner Leg. Max. 

fa] Applied in: Belcher v. Farrar, 
8 Allen (Mass.) 325, 329; Bradley, 
étc., \Col ve Lally LOAMise, 6G 6usa) 
31 NYS 120; Young v. Shook, 4 Rawle 
(Pa.) 2993038: 

53. A maxim meaning “It is to the 
advantage of the state that there 
an end of litigation.” 
Bouvier L. D. [cit Coke Litt. p 303b]. 

[a] Applied in: Lawrence v. Ver- 
non; 15 °F. Cas.) No. 8,146, 23) Sumn: 
20; Walker v. Chase, 53 Me. 258, 260; 
Sturtevant v. Randall, 53 Me. 149, 
153; French v. Neal, 24 Pick. (Mass.) 
55, 61; Hastman vy. Cooper, 15 Pick. 
(Mass.) 276, 286, 26 AmD 600; Cal- 
kins v. Calkins, 3 Barb. (N. Y.) 305, 
310; Tomlinson vy. Miller, Sheld. 
(N. Y.) 197, 207; French v. Shotwell, 
5 Johns. Ch. 555, 568; Marsh v. Pier, 
4 Rawle (Pa.) 273, 288, 26 AmD 131; 
Wells’ Est., 7 Pa. Co. 354, 361; Cros- 
sen v. McAllister, 2 PaLJ 199, 201. 

54, See also Expulsion post p 224, 

55. Aaron v. Ward, 136 App. Div. 
818, 121 NYS 673, 676; Smith v. Leo, 
92 Hun 242, 248, 36 NYS 949. 

[a] Force may be implied. Smith 


-P 534, 
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applied to membership in an association, to exclude 


or dismiss.°& 


EXPEND. To disburse;°’ to dispose of;°° to pay 
out,®°® or lay out;®° to weigh ovt;*! to use up.® 

EXPENDEDOR. In Spanish law, the secret pur- 
veyor of the fruits of a crime, as counterfeit money, 
He is an aider and abettor of the 
crime when his possession is the result of a con- 
spiracy formed before its commission; if his first 
connection arises thereafter he is an accessary.** 

EXPENDITURE.®* The spending of money;°° the 


stolen goods, ete. 


v. Leo, 92 Hun 242, 243, 36 NYS 949. 
[b] The words “ejected, expelled, 
put out, and removed,” relating to 
trespass, may be satisfied under some 
circumstances by proof that the 
house was destroyed in plaintiffs’ ab- 
sence, and by their being prevented 
from returning to it and reéntering 
it, because finding it existing no 
longer as a habitable house, but not 
so where the pulling down and ex- 
pelling was contemporaneous. Perry 
v. Fitzhowe, 8 Q. B. 757, 779, 55 ECL 

757, 115 Reprint 1057. 

56. Macauley v. Tierney, 19 R. I. 
Zoogeazos, 330A 1, 61 AmSR" 770, 37 
LRA 455. 

57. Adams yv. Prather, 176 Cal. 33, 
267 Pr 534,588; Mercer County . Vv: 
New Boston, 13 Ill. A. 274, 278; Ma- 
rion County School Dist. No. 24 v. 
Smith, 82 Or. 443, 161 P 706, 708. 

[a] “Depreciation of a building is 
not money expended. Neither can 
interest on the amount previously in- 
vested in constructing the building 
be properly termed an ‘amount ex- 
pended’ during the preceding year.” 
Marion County School Dist. No. 24 
v. Smith, 82 Or. 448, 448, 161 P 706. 

58. Norman v. Central Kentucky 
Lunatic Asylum, 92 Ky. 10, 16, 17 SW 
150, 18 KyL 310. 

59. Adams y. Prather, 176 Cal. 
83, 167 P 534, 588; Mercer County v. 
New Boston, 13 Ill. A. 274, 278 [rev 
on other grounds 110 Ill. 197]; Ma- 
rion County School Dist. No. 24 v. 
Smith, 82 Or. 448, 448, 161 P 706. 

[a] “Expended necessarily” means 
actually paid. Reg. v. Marsham, 
INsOU tr QB. 874,71 879 

{b] “Moneys expended.” — Where 
defendant had given a bond to con- 
vey a tenth of a tract ot land, and 
plaintiffs had agreed to build a dam 
on such tract, and that all moneys 
expended for defendant were to go 
toward the payment of such tenth, 
the term “moneys expended” did not 
embrace claims for services or 
moneys expended prior to the date 
of agreement. Littlefield v. Winslow, 
19 Me. 394, 397. 

60. Adams vy. Prather, 176 Cal. 33, 
167 P 534, 538. 

61. Mercer County v. New Boston, 
13 Ill. A. 274, 278. 

62. Adams vy. Prather, 176° Cal. 33, 
167 P 534, 538. 

[a] “Consume” synonymous, 
Adams v. Prather, 176 Cal. 33, 167 
538. See also Consume 12 
Cee ips 1309, 

63. Escriche Diccionario. 
Criminal Law §§ 99-161. 

64. Expenditure: By: 
Agent see Agency §§ 224, 225, 458. 
Assignee of insolvent’s estate see In- 

solvency [22 Cyc 1304]. 
Auctioneer see Auctions and Auc- 

tioneers § 51. 

Candidate for election see Elections 
§ 405: 

Cestui que trust for benefit of trust 
estate see Trusts [29 Cyc 513]. 

Chartered vessel see Shipping [36 
Cye 68] 

Executor or administrator see. Exec- 
pore and Administrators §§ 513- 

8. 

Grantee of property transferred in 
fraud of creditors see Fraudulent 
Conveyances [20 Cyc 636]. 

Guardian see Infants [21 Cyc 69, 97]; 
Insane Persons [22 Cyc 11838]. 


See 


BXPEL—ENXPENSE OR EXPENSES 


act of 
money expended 
ment." 


EXPENSAS. 


costs.7? 


EXPENSE 


Highway officer see Highways [387 
Cye 216]. 

Husband of wife’s separate estate 
see Husband and Wife [21 Cye 
1431]. 

Municipal officer, reimbursement of 
see Municipal-Corporations [28 Cye 
454]. 

Partnership. see~Partnership [380 Cyc 
692, 697, 742]. 


Railroad see Railroads [33 Cye 104, 
467]. 

Receiver see Receivers [34 Cyc 275, 
286]. 

Sheriff, reimbursement of for care 
and custody of property see 
Sheriffs and Constables [35 Cyc 
LOM 

State, limitation upon see States [36 
Cyc 883] 


Tenant in common for common bene- 
fit see Tenancy in Common [38 
Cye 78]. 

Town, unauthorized see Towns [38 
Cye 645]. 

Trustee see Trusts-[39 Cyc 329]. 

United States officer, reimbursement 

[39 . Cye 


of see United States 

(12. 

65. Ainsworth v. Dean, 21 N. H. 
400, 407. ; 

fa] “Ordinary expenditure.” — 


Cross v. Ottawa, 23 U.-C. Q. B. 288, 
292. 

{b] “Working expenditure” of 
railway as defined by the Railway 
Act (51 Vict. c 29 § 2). See Charle- 
bois v. Great North West Cent. R. 
Co, Tian 355 037. 


66. Webster D. [quot Ainsworth 
v. Dean, 21 N. H. 400, 408]. 

67. Webster D. [quot Ainsworth 
v. Dean, 21 N. H. 400, 408]. 

68. Webster D. [quot Ainsworth 
v. Dean, 21 N. H. 400, 408]. 

69. Webster D. [quot Ainsworth 


v. Dean, 21 N. H. 400, 408]. 4 
[a] Meaning by context.—(1) As 
used in a statute, the word is en- 
tirely equivocal and may, in its nat- 
ural sense, signify as well the ap- 
plication of money to purposes for 
which towns have not authority to 
raise money, aS to purposes for which 
they have such authority. Adams v. 
Mack, 38 )N. H. 493, 501 .[eit  Ains= 
worth v. Dean, 21 N. H. 400, 407]. 
(2) As used in a statute providing 
that the state may resume the right 
and privilege of the corporation in a 
railroad, paying to the corporation 
all it may not have received of its 
expenditures, the term does not 
mean cost of construction, but what 
had been expended by the stockhold- 
ers. State v. Manchester, ete., R. Co., 
COIN Ee 421 439) 48 AS LOS) 
_[b] Possession essential—‘“What 
is contemplated is expenditure. 
What do you ‘expend’? You ‘expend’ 
that which you have. A man cannot 
spend what he has not got—he can 
mortgage or pledge, but he cannot 
actually spend.” In re Bristol, [1893] 
3 Ch. 161, 166. 

[c]_ “Expenditures actually made.” 
—Under a contract stipulating that 
plaintiff guaranteed the amount of 
expenditures actually made by it on 
contracts assumed by defendant 
without deducting the moneys re- 
ceived on account of contracts des- 
ignating a sum which defendant 
agreed to pay to plaintiff, the phrase 
the “amount of expenditures actually 


expending ;°° 
;®° a laying out, as of money ;’° pay- 


out as in litigation; 


or 
spent;"? cost;74 expenditure ;’® the laying out or ex- 
pending of money or other resources ;7° disbursement 
of money ;?7 money expended ;78 money actually paid 


~ 


disbursement ;®7 expense ;% 


In Spanish law, the amount paid 
the term is broader than 


EXPENSES. That which is 


made” included not only the ex- 
penditures actually made by plaintiff 
in part performance of the contract 
but also those made by it in ‘pro- 
curing them. Berlin Iron Bridge Co. 
v. American Bridge Co., 76 Conn. 1, 
DH VAS Dillionko vee \ 

70. Webster D. [quot Ainsworth 
v. Dean, 21 N. H. 400, 408]. 

71. Peo. v. Kane, 43 App. Div. 472, 
482, 61 NYS 195, 632° (such is its 
meaning in the Greater New York 
Charter § 419, providing that no ex- 
penditure for work or supplies, in- 
volving an amount for which no con- 
tract is required, shall be made, ex- 
cept the necessity therefor is cer- 
tified to by the head of the appro- 
priate department, and the expense 
has been duly authorized and ap- 
propriated). 

72. Escriche Diccionario. See Ex- 
pense or Expenses post this page. 

73. Peo. v. Saratoga County, 45 
App. Div. 42, 50,;)60 NYS 1122) 

_[a] “ ‘Expenses’ is never used to 
signify expenses during the life of 
the testator; they would be debts.” 
ES re* Haines). /S) Ne id elds my Obs 

[b] “Walue” distinguished. — The 
term as used in Rev. St. § 1397, re- 
quiring the fence viewers to examine 
a division fence and ascertain the 
expense thereof, is not synonymous 
with the word ‘‘value,” and therefore 
.a certificate certifying the value of 
building such fence is not a com- 
pliance with the statute. Voelz v. 
a 68 Wis. 491, 496, 32 NW 

74. Peo. v. Saratoga County, 45 
App. Div. 42, 50, 60 NYS 1122. 

on) Wilhamsiwn WIS... £2 Gite aie 
192, 199; Bowery Bank vy. Hart, 37 
MASc GN. UX )e4l2, (413.97. INS Seed 
[cit Century D.]. 

76. Kimic v. San Jose-Los Gatos 
Interurban R. Co., 156 Cal, 273, 104 
P 312, 313. See also. Matthews, etc., 
Mfg. Co. v. Trenton Lamp Co., 73 
Fed. 212, 215; Hall v. Vermont, ete., 
R. Co., 28 Vt. 401, 406. 

[a] Commission to contractor.— 
In a provision in a contract between 
a building contractor and a subcon- 
tractor that in case the subcontrac- 
tor should fail to carry on the work 
and the owner should be obliged to 
complete it, the expenses incurred 
by the owner, and to be deducted 
from the contract price, should be 
audited and certified by the architect, 
the “expenses” provided for included 
a commission allowed the contractor 
for his services in making the ar- 


rangements and _ supervising the 
earrying on of the work after de- 
fault of the subcontractor. White 


aye Ono te 188 Mass. 99, 74 NE 


[b1 Commissions paid to brokers 
when not included within definition 
of “expenses.” Texas Land, ete., Co. 
v. Holtham, 63 L. J. Q. B. 496. 

77. Matthews, etc, Mfg. Co. v. 
Trenton Lamp Co., 73 Fed. 212, 215; 
Williams v. U. S., 12 Ct. Cl. 192, 199; 
Bowery Bank v. Hart, 37 Misc. 412, 
413, 75 NYS 781 [cit Century Dy] 
Mendiola v. Villa, 15 Philippine 131, 
132; Jones v. Carmarthen, 8 M., 
W. 605, 614, 151 Reprint 1180. 

78. Peo. v. Saratoga County, 


45 
App. Div, 42, 50, 60 NYS 1122. : 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


2 


out;’ outlay ;®° the payment of a price.®1. The word 
18 one of somewhat varying significance,s? and may 
mean the employment and consumption of time and 
* In common speech and in contracts, the 
term signifies not only the cost of contemplated sery- 
ices, materials, ete., but also the charges for such 
as have been performed or furnished.*4 
nected with litigation, the term may have, at least, 
two meanings—the one including the ordinary custs 
or taxable expenses, and the other the extraordin- 
ary costs also, such as agents’ and attorneys’ fees, 


labor.®8 


ete.85 


Phrases: ‘‘ Actual expenses,’’ 8¢ ‘all expenses for 
the sale and keep,’’ §* ‘*all expenses of the com- 
pany,’’§> ‘‘all just and reasonable expenses,’’ 89 


79. Mombert v. Bannock County, 9 
Ida. 470, 75 P 239, 243. 

80... Williams: v. U. S., 12 Ct. Cl. 
192, 199; Bowery Bank v. Hart, 37 
Mise. 412, 418, 75 NYS 781 [cit Cen- 


turyeDyy. 

SL VMAs ev aU Set 1 ot lk 
192, 199. 

82. Haczela v. Krupa, 219 Mass. 


261, 2638, 106 NE 1004. 

83.- Matthews, ete. Mfg. Co, v. 
Trenton Lamp Co., 73 Fed. 212, 215. 
_ [a] Of invention—-The term as 
used in a statute authorizing the is- 
Suance of a design patent to any 
person who by his own genius, ef- 
forts, industry, and expense has in- 
vented, etc., is not limited to mere 
disbursements of money, and does 
not prevent the granting of a patent 
to one who, while in the employ of 
another, invents a design, especially 
Where it does not appear that no 
expense was necessary! in producing 


the design. Matthews, etc., Mfg. Co. 
v. Trenton Lamp Co., 73 Fed. 212, 
215: 


84. Sullivan v. Triunfo Gold, etc., 
Min. Co., 39 Cal. 459, 466; Booker v. 
Southwest Missouri R. Co., 144 Mo. 
A. 278, 291; 128 SW 1012. -fcit ‘Cyc]. 

fa] As including money not yet 
paid.—Where, in an action for in- 
juries, plaintiff alleged that he had 
been put to great expense for medi- 
cal attendance and nursing, and for 
the purchase of drugs and medicine, 
to the amount of four hundred dol- 
lars, the words “put to expense’ 
meant “had incurred or been com- 
pelled to incur expense,’ the word 
“expense” meaning not only the cost 
of contemplated services and ma- 
terials, but also the charges for such 
as have been performed or furnished, 
whether paid or not, and hence plain- 
tiff was not limited to recovering 
“expenses paid,’ but was entitled to 
recover for expenses incurred. Book- 
er vy. Southwest Missouri R. Co., 144 
Mo. A. 273, 128 SW 1012, 1018. 

85. Kohn v. Zimmerman, 34 Iowa 
544, 545 [quot Bowery Bank v. Hart, 
sieMise2412; 413) 7b INYS! 78112) See 
also U. S. Fidelity, etc., Co. v. Peo., 


44 Colo. 557, 98 P 828, 834; Matter 
of Turrell, 63 Misc. 502, 117: NYS 
764: Matter of Water Supply, 62 


Misc. 326, 116 NYS 642, 645. 

[a] “*‘Expenses’ ... is a word 
freguently used in the Scotch Courts 
where the English Courts would use 
the word ‘costs.’” Reg. v. Vantas- 
sel, 5 CanCrCas 128, 132. 

86. West Ham v. Grant, 58 L. J. 
Che t21, 123. ! 

87. Ferguson v. Hogan, 25 Minn. 
135, 140 (where a chattel mortgage 
provided for the payment of all ex- 
penses for sale of the mortgaged 
property out of the avails of such 
sale, only such expenses were 1n- 
tended as were incurred in doing 
things Li eae se part of the pro- 
ceedings of the sale). 

88. Sane vy. Schuylkill F. Ins. Co., 
199 Pa. 205, 48 A 989. 


a Taxes included.— Kane  v. 
ein Ins: ‘Cos ,.199" Pay 206, 
18 A 989. 


89. Brady v. Dilley, 27 Md. 570, 


EXPENSE OR EXPENSES 


As con- 


582 (attorney’s fees). 

90. Reg. v. Heath, 6 B. & S. 578, 
587, 118 ECL 578, 122 Reprint 1309. 

91. Hall v. Vermont, ete., R. Co., 
28 Vt. 401, 407. 

[a] Personal services included.— 
Hall v. Vermont, etc., R. Co., 28 Vt. 
401, 402. 
veo v. Zimmerman, 34 Iowa 


Compromise of claim.—Dur- 
ing the pendency of an action a re- 
ceipt in full of plaintiff’s claim was 
executed by him to defendant, in 
consideration of the receipt of a 
less sum than was due and the pay- 
ment by defendant of ‘all the ex- 
penses, if any, in this case,” and it 
was held that parol evidence was 
admissible for the purpose of show- 
ing what expenses were contem- 
plated by the terms used, as tu 
whether it included attorneys’ fees 
or only ordinary costs.’ Kohn v. 
Zimmerman, 34 Iowa 544, 545. 

93. Damon vy. Reading, 2 Gray 
(Mass.) 274, 276 (payment of dam- 
ages occasioned to the owners of 
land by such location). 


94. Dashiell v: Baltimore, 45 Md. 
615, 630. 
[a] Charges for establishing the 


grade, for advertising and surveying, 
and a reasonable commission for col- 
lecting the tax, are included within 
the term “expenses” as used in the 
act of 1870, authorizing the assess- 
ment for the cost and expenses of 
certain paving done in. the city. 
Dashiell,v. Baltimore, 45 Md. 615, 631. 

95. McComb City v. Pike County, 
86 Miss. 647, 649, 38 S 721. 

96. Fisk v. Cuthbert, 2 Mont. 593, 
603. 

97. Provident Chemical Works v. 
Hygienic Chemical Co., 170 Fed. 523, 
525; Ball v. Vason, 56 Ga. 264, 265; 
Swartzel v. Rogers, 3 Kan. 380, 382; 
Burrage vy. Bristol County, 210 Mass. 
299, 300,,96 NE 719; Brigham vv. 
Worcester County, 147 Mass. 446, 447, 
18 NE 220; Reg. vy. St. Mary, 59 L. J. 
Q. B. 462, 464. See New York Bowery 
Bank v. Hart, 37 Misc. 412, 75 NYS 
781, 782 (the words are sufficiently 
broad, as used in a mortgage to Se- 
cure the payment of all costs and ex- 
penses incurred in a certain action, 
to include attorney’s charges, if the 
parties so intended at the time of 
giving of the mortgage; and parol 
evidence is admissible to show such 
intention); Davidson v. Munsey, 29 
Utah 181, 80 P 743, 745 (the term as 
used in a statute providing that, if 
actual loss to a party in an action is 


caused by contempt, the court, in 
addition to fine or imprisonment, 
may order payment to the party 
agreed of a sum sufficient to in- 


demnify him and to satisfy his ‘costs 
and expenses” is intended to include 
something moré than the costs and 
disbursements allowed by statute to 
the prevailing party in ordinary civil 
action=, and may include such rea- 
sonable attorneys’ fees as the re- 
lator may have paid or obligated 
himself to pay counsel in order to 
obtain the benefit of the order which 
defendant has violated). 
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“all other expenses,’’ °° ‘all reasonable expenses 
meurred,’’* ‘‘all the 
case,’’°? ‘all the expenses of locating a new 
road,’’ * *‘assess the expenses thereof,’’ 4 ‘‘at the 
expense of the muncipa! treasury,’’  ‘‘at the ex- 
pense of the Territory,’’ %* ‘‘costs and expenses,’? 9? 
‘‘costs, charges and expenses,’’ °8 ‘‘current expenses 
of the state government,’’ °° “‘estimated expenses,’? 1 
“every expense the vessel may incur,’’? ‘‘expenses 
advanced,’’ * ‘‘expenses and advancements,’’* ‘‘ex- 
penses and charges,’’?> ‘‘expenses and disburse- 
ments,’’® ‘‘expenses attendant upon or connected 
with any such alteration of a street,’’?? ‘‘expenses 
be duly paid and satistied by my executors,’’ ® ‘‘ex- 


expenses, if any, in this 


[a] “Expenses and _ costs.’? — 
Butchers’ Union Slaughterhouse, etc., 
Landing Co. v. Crescent City Live 
Stock Landing, ete., Co., 41 La. Ann. 
355, 363, 6 S 508 (of a mandatory); 
Sears v. Nahant, 215 Mass. 234, 238, 
102 NE 491 (of an inquiry and pro- 
ceedings). 

{b] Opening of street.—The term 
as used in Pub. St. c 49 § 13, where- 
in it is made the duty of commis- 
sioners, on the laying out of a street, 
to assess the expense upon the abut- 
ting owners, includes damage to 
them. Brigham v. Worcester County, 
147 Mass. 446, 447, 18 NE 220. 

{c} Partition proceeding. — “Ex- 
penses,” as used in an act authoriz- 
ing the court in partition to tax 
all costs and expenses, embrace those 
charges included in the proceeding 
to obtain partition which are not in- 
cluded in the word “costs.” That 
includes the charges of officers and 
persons whose services are required, 
and whose fees therefor are fixed by 
law; and where no iaw jaas been 
passed specially fixing the fees either 
of the sheriff, the freenoiders, or the 
surveyors for performing the serv- 
ices required of them in making par- 
tition of the real estate, they should 
be included, but attorney’s fees 
should be excluded. Swartzel. v. 
Rogers, 3 Kan. 880, 382. ~ 
4 ac In re Smith, 60 L. J. Che 613, 

16. 

99. Bartling v. Wait, 96 Nebr. 
532, 537, 148 NW 507. 

1. West Ham y. Grant, 58 L. J. 
Chis 2d) 72.3, 

2. Sully v. Duranty, 3 H. & C. 270, 
283, 159 Reprint 533. 

3. Seggermann v. Valentine, 61 N. 
Y. Super. 248, 250, 19 NYS 711, 

[a] Fine for undervaluation of 
goods.—Where plaintiffs agreed to 
take five thousand crates of onions 
at a stated price, cash on arrival, 
and defendants agreed to pay plain- 
tiffs one half of the actual expenses 
advanced, and a fine was imposed 
upon the onions without fault of 
plaintiffs, for undervaluation, which 
fine plaintiffs paid, it was held that 
plaintiffs were entitled to recover 
one half of such fine as expenses. 
Seggermann y. Valentine, 61 N. Y. 
Super. 248, 250, 19 NYS 711. 

4. Hames v. H. B. Claflin’ Co., 239 
Fed. 6381, 152. CCA! 465, 

5. Greer v. Greer, 5 Redf. Surr. 
CINVGRY) © 2145. 2A ie 

{a] Compensation of trustee.— 
The term within the provision of a 
will creating a trust and providing 
for payment of proper expenses and 
charges out of the rents and profits, 
refers, not to the compensation of 
the trustee, but to necessary dis- 
bursements in administration. Greer 
ae Greer, 5 Redf. Surr: (CN! 0Y.))214, 

By 


6. In re New York Water Sup- 
ply, 62 Mise. 324, 116 NYS 640, 
642. > 

7. Bayley v. Wilkinson, 16 C. B. 
N2°S. 161,198, 111 HCL: 164)) 143: Re- 
print 1086. 

8. In re Haines, 8 N. J. Eq. 506, 
509. 
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penses caused by the desertion,’’® ‘‘expenses for 
clerk hire and advertising,’’1° ‘‘expenses for the 
said estates,’’ 
‘‘expenses incident to such sale,’’1% ‘‘expense in- 
eurred,’’ 14 ‘‘expenses incurred in preparing and 
printing the burgess list,’’ '° ‘‘expenses incurred or 
‘expenses 
bonded indebtedness,’’ +7 ‘‘expenses necessarily in- 
eurred,’’ 18 ‘‘expenses necessarily incurred in con- 
duct of his office,’’ 1° ‘‘expense necessary to main- 
tain the land in a state to command the ren 


sale,’’? 11 ‘‘expenses incident to 


sustained by him,’’?® 


9. Deacon v. Quayle, [1912] 1 K. 
B. 445, 450; Halliday v. Taffs, [1911] 
iis BB +594,>'602- 

10. Foster v. Goddard, 9 F, Cas. 
No. 4,970, 1 Cliff. 158, 176 (“Expenses 
for clerk hire and advertising are as 
much incident to the transaction of 
mercantile business as those incurred 
for insurance, freight, and storage, 
and the merchant might as reasonably 
calculate to procure goods without 
cost as to expect to keep them on 
hand for sale without their being 
subject to taxation’’). ; 

11.. Ferguson v. Hogan, 25 Minn. 
185, 140 (under a chattel mortgage). 

12. Stephens v. Milnor, 24 N. J. 
Eq. 358, 373 (grading and flagging 
the sidewalks and grading and pay- 
ing the streets in front of the prem- 
ises and fencing the lots were in- 
eluded in the direction to pay the 
expenses incident to the estate out 
of the income). 

13. Johnson vy. Glenn, 80 Md. 369, 
370,30 A 993: 

14. Chemical Electric Light, etc., 
Co. v Howard, 148 Mass. 352, 20 NE _ 92, 
99, 2 LRA 168; Peo. v. Lyon, 77 Mise. 
877, 379, 186 NYS 5384; Reg. v. King- 
ton, Upon Hull, 2 E. & B. 182, 18%, 
75 ECL 182, 118 Reprint 737. 

[a] Remuneration for labor.—By 
‘6 & 7 Vict. c 18 § 55 it was provided 
that the ‘‘expenses incurred” by the 
town clerk of any borough, in the 
performance of his duties in respect 
to the registration of the parliamen- 
tary. voters of the borough, should be 
defrayed by the parishes and town- 
shims of the borough. It was held 
that the words “expenses incurred” 
applied only to such money as he 
had to pay, and not to remuneration 
for his labor. Reg. v. Kingston Upon 
Hull, 2 El. & Bl. 182, 75 ECL 182, 118 
Reprint 737. 

15. Jones vy. Carmarthen, 8 M. & 
W. 605, 612, 151 Reprint 1180 (serv- 
ices of a public officer were not in- 
cluded under the term). 

16. Haczela v. Krupa, 219 Mass. 
261, 263, 106 NE 1004. 

17, Maxey v. Yuma County, 19 
Ariz. 488, 172 P 285. 

18. Ball v. Vason, 56 Ga, 264, 267; 


Peo. v. Saratoga County, 45 App. 
Divew4ae2; 505° 60 JNYS).1122).cReg. 
v. Gloucester, 5 Q. B. 862, 871, 48 


ECL 862, 114 Reprint 1474; Naas v. 
District No. 3 Overseers of Poor, 35 
N. S. 316; Cumberland Dist. No. 5 
Overseers of Poor v. McDonald, 35 
N.S. 394. 

[a] Supporting prisoners. — The 
term as used in L. (1892) ¢ 686, pro- 
viding that the expense necessarily 
jneurred in support of persons 
charged with or convicted of crime 
will be a county charge, means the 
actual moneys expended for such 
purposes, and will not include the 
care and trouble of the sheriff in 
looking after the prisoners, or in 
feeding . them. Peo. v. Saratoga 
County, 45 App. Div. 42, 60 NYS 1122. 

[b] Clerk’s fees —Under the Eng- 
lish statute (5 & 6 Wm. IV c 76 § 92) 
it was held that the fees of a clerk 
to justices of a borough, for business 
done in respect to persons appre- 
hended by the police and brought 
before the justices, or in respect 
of informations or other proceedings 
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in incurring | holding 


2) 20 
t, 


taken by and at the instance of the 
police, must be paid out of the bor- 
ough fund, as expenses necessarily 
incurred in carrying into effect the 
provisions of that act. Reg. vy. Glou- 
cester, 5 Q. B. 862, 48 ECL 862, 114 
Reprint 1474. 

19. Harris. County 
<. Civ. A.)~203 SW 

Reg. v. Gainsborough 
MRIS a) Be GAreor: 
aly Wallidmsisv. (WamShr 123 tel: 
192, 199; Re Wrexham, etc., R. Co., 
80 L. T. Rep. N. S. 648, 650; Proffitt 
v. Wye Valley R. Co., 64 L. T. Rep. 
N. S. 669, 673; Re Cornwall Minerals 
R. Co., 48: L. T. Rep. N. S. 41, 44. 

{a] Bringing criminals to trial. 
The term as used in a statute au- 
thorizing the commissioner of inter- 
nal revenue to pay necessary ‘“ex- 
penses” for bringing to trial persons 
violating the Internal Revenue Law, 
indicates expenditure, outlay, the 
disbursement of money, and the pay- 
ment of a price, and is bread enough 
to sustain an offer of a reward for 
information leading to the forfeiture 
of illicit distilleries. Williams v. 
Lig le CreCle i927, BLoO2 

22. In re Green, 231 Fed. 253; 
Garver v. Thoman, 15 Ariz. 38; 42, 
185 P 725; Rose’s Est., 80 Cal. 166, 
178, 22 P 86; Gurnee v. Maloney, 38 
Cal. 85, 8h 9 AnD V352ee Corbin y. 
Townshend, 92 Conn. 501, 506, 1038 
A 647; Lester v. Mathews, 56 Ga. 655, 
656; Matter of Bell, 94 Misc. 552, 554, 
158 NYS 142; Stoughton Wagon. Co. 
v. S. G. Dreyfus Co., (Tex. Civ. A.) 
181 SW 708, 705. \ 

23.5, New Yorkie ietes, SiR.) Cot tye 
renee. 91 Conn. 472, 480, 100 A 


v. Hammond, 
445, 450. 
Union, 


24. Glasgow Corp. v. .Glasgow 
rape ete; CosUPLeos Ar Caood. 
25. State v. Desha County, 82 Ark. 


360, 99 SW 1108, 1109 (the cost of 
suit is a part of the “expense of 
collection,” within L. [1899] p 177 
e 109, providing that a decree ren- 
dered in a suit for the settlement of 
an indebtedness due from one county 
to another shall be enforced by an 
annual tax levy to pay the decree, in- 
terest, and expense of collection). 

26. Clark v. Hammond, 134 Ga. 
792, 68 SE 600, 603; Clark v. Eve, 
134 Ga. 788, 797, 68 SE 598; Chat- 
ham County y. Gaudry, 120 Ga. 121, 
47 SE 634, 685; Adams v. Wright, 84 
Ga. 720, 724, 11 SEH 898; Adair v. 
Ellis, 83 Ga. 464, 466, 10 SE 117. See 
Houston County v. Kersh, 82 Ga. 252, 
254, 10 SE 199. 

[a] Salaries of the judges of the 
superior courts are not included. 
Clark v. Hammond, 134 Ga. 792, 68 
SE 600, 603. 

{[b] Costs of attorney-general.— 
The term as used in Const. (1877) 
art 7 § 6 par 2, prohibiting counties 
from exercising the tax power, ex- 
cept, among other things, to raise 
funds for the payment of “expenses 
of courts,’ should be construed to 
include the insolvent costs dte the 
attorney-general, which were recom- 
mended by the grand jury to be paid. 
Adam v. Wright, 84 Ga. 720, 11 SE 
893, 895. But see Adair v. Ellis, 83 
Ga. 464, 10 SE 117 (where, in con- 
struing the same provision of the 


‘Cexpenses . . . not otherwise provided by law, 
‘Cexpenses of administration,’’?* ‘‘expense of any 
change ordered,’’ 2° ‘‘expenses of borrowing, man- 
agement, etc.,’’ 24 ‘‘expense of collection,’’ 7° ‘ ex- 
penses of courts,’’ °° ‘‘expenses of cutting and mar- 
keting,’’ 27 ‘‘expense of family,’’** ‘‘expense of 
Count ine 
berth,’’ 2° ‘‘expense of lighting any street,’’ ** ‘‘ex- 
pense of litigation,’’ ®* ‘‘expenses of maintaining a 
minister and public worship,’’ ** ‘‘expenses of mak- 
ing the partition,’’ ** ‘‘expenses of managemen 


= 
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‘‘expenses of leaving her 


27 35 
t, 


constitution, it was held that the 
term does not include insoivent costs 
due to a solicitor general; and there- 
fore the legislature cannot authorize 
the county to levy such a tax). 

{c] “Whe publication of the gen- 
eral presentments of the grand jury 
are not included within the meaning 
of the term. Houston County v. 
Kersh, 82) Ga, 252, 10) Siz 199: 

27. Stocker v. Huiter, 134 Pa. 19, 
28, 19 A=427, 566. a: 

[a] Discount for loans.— A con- 
tract whereby H was to permit S to 
cut timber on a certain piece of land, 
S to pay certain notes and indebted- 
ness of H, and H was to advance all 
moneys needed to pay the expenses of 
cutting and marketing such timber, 
and to apply the proceeds of the sale 
to the repayment to himself of the 
expenses advanced, is not to be con- 
strued to include moneys expended in 
discounts for loans obtained by H 
for the purpose of advancing the 
money necessary to pay the expenses 
of cutting and marketing the timber. 
It would only cover the actual ex- 
penses of cuttting and marketing the 
timber. Stocker vy. Hutter, 134 Pa. 
19, 19 A. 427, : 

28.. Chamberlain v. Townsend, 72 
Or. 207, 211, 142..P 782; 143. P 924, 

29. Chatham County v. Gaudry, 
120 Ga. 121, 47 SH 634, 635. 

[a] Any expense lawfully in- 
curred is an expense of holding court. 
Expenses of a committee of citizens 
of a creditor appointed by a grand 
jury to inspect and examine the 
offices, papers, books, and records of 
county officers, and to make a full 
and complete report of the result of 
such investigation to the next sue- 
ceeding grand jury, are expenses of 
the court, the grand jury being a 
component part of the court. Chat- 
ham County v. Gaudry, 120 Ga. 121, 
47 SE 634, 5. 

30. Westoll v. Carter, 14 T. L. R. 


281, 282. 
31. Nelson y. La Porte, 33 Ind. 
258, 261 (the term as used ‘in the 


act of 1867, providing that the com- 
mon council of a city shall have the 
power to regulate the lighting of 
streets, etc, and to provide by ordi- 
nance what part, if any, of “the ex- 
pense of lighting any street,” shall 
be paid by the owners of lots front- 
ing thereon, etc., refers only to the 
expense of lighting after the fixtures 
are up). : 

32. Little Cahaba “Coal Cov- v. 
Aitna L. Ins. Co., 192 Ala, 42, 46, 68 
S 317, AnnCas1917D 863;  Agtna L. 
Ins. Co. v. Bowling Green Gas-Light 
Co., 150 Ky. 732, 150 SW 994, 995, 
43 LRANS 1128; Curtis, ete. Co. v. 
4itna L. Ins. Co., 58 Okl. 470, 474, 
160 P 465. 

83. Atty.-Gen. v. Worcester Union 
Soc., 116 Mass. 167, 168 (may in- 
clude not only the expenses incurred 
in. paying for the services of the 
minister, but also in paying for the 
services of the sexton, who has eare 


of the chapel, and for fuel used 
therein). : 
84. Hunt v. Meeker County Ab- 


stract, ete. Co., 128 Minn. 539, 151 
NW 1102. 

35. Clarke v. Thornton, 35 hw Ds 
307, 311. adem 


f 


For later cases, developments and changes in the law see cumulative Annotations, same title, page andnotenumber. : 


x 
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‘fexpense of obtaining a patent,’’ 3° “expenses of or 
incident to making any apportionment,’’ 37 ‘*expense 
of recovery,’’ 38 ‘expenses of removing a wreck,’’ 39 

expense of repairing highways,’’ *° ‘‘expenses of 
resisting the bill of [a municipal] corporation,’’ 4 
‘fexpenses of sale,’’*2 ‘expense of such build- 
ing,’’ 4° ‘*expense of the business,’’ 4* ‘‘expenses of 
=e family,’’ 45 ““expenses of the last sickness,’’ 46 

expenses of the national board of health,’’ 47 ‘‘ex- 
penses of writing the risk,’’ 48 ‘‘expenses on prop- 
erty,’’ 4° ‘‘expense or cost of defense,’’ °° ‘‘expenses 
or costs of improvements,’’ 5! ‘‘expenses’ properly 
incurred in examining title,’’ ®2 ‘‘expenses properly 
Incurred in preparing to enter upon the land,’’ °3 
‘expenses to the assisting attorneys,’’ 4 ‘‘expenses 
wholly or exclusively laid out for the purposes of 
such trade,’’ > ‘‘free from all expense,’’ °¢ ‘‘ funeral 


36. Chemical Electric Light, etce., 
Co. v. Howard, 148 Mass. 352, 361, 20 
NE 92, 2 LRA 168 (where, in con- 
struing an agreement for the assign- 
ment of an English patent which 
stipulated that an expense necessary 
to accomplish the issue of letters 
patent was to be paid by the as- 
Signee, it was held that the reason- 
ably necessary expenses of transact- 
ing the business, beyond payments 
to the inventor to the patent solici- 
tors and for counsel fees, should be 
included). 

37. Hinchliffe v. Armitstead, 9 
M. & W. 155, 158, 152 Reprint 66. 

[a] In commutation of tithes.— 
The term as used in St. 6 & 7 Wm. 
IV c 71 § 75, relating to proceedings 
by landowners of the parish toward 
a commutation of the tithes, and en- 
acting that all expenses incident to 
making any apportionment shall be 
paid by the landowners in ratable 
proportions of their rent charge, 
means incidental expenses arising in 
the cost of the survey and valuation 
themselves, and would not include 
expenses incurred by the employment 
of an attorney. Hinchliffe v. Armit- 
stead, 9 M. & W. 155, 160, 152 Re- 
print 66. 

38.. Davis v. Herbert, 78 N. H. 179, 
97 A 879. 

39. Barraclough v. Brown, [1897] 
A. C. 615, 620; Smith v. Wilson, 
[1896] A. C. 579, 584; Arrow Ship- 
ping Co. v. Tyne Impr. Comrs., 
[1894] A. C. 508, 524. + 

40. O’Neil v. Walpole, 74 N. H. 
197,066) Awil9, 120. 

41. Leith v. Leith Harbour, etc., 
Comrs, [1899] A. C. 508, 517. 

42. Thomas v. Jones, 84 Ala. 302, 
304, 4. S 270 (as used in a mortgage 
containing a power of sale, and 
which provides for the payment of 
the expenses of sale, does not in- 
clude attorney’s fees). : 

43. Voelz v. Breitenfield, 68 Wis. 
491, 496, 32 NW 757. 

44, Baldwin Locomotive Works v. 
McCoach, 221 Fed. 59, 136 CCA 660. 

45. Mandel v. Ringstrom, 189 IIl. 
A. 564. 

46. Hayes v. Gill, 226 Mass. 388, 
390, 115 NE 492. 


47.. Dunwoody v. U. S8., 22 Ct. Cl. 
269, 278. 
[a] Incidental expenditures. — As 


used in an act appropriating money 
for salaries and expenses of the na- 
tional board of health, the term has 
been construed to mean those _ ex- 
penses which are necessarily inci- 
dent to the work directed to be done, 
including payment for clerk hire or 


office rent. Dunwoody v. U. S., 22 Ct. 
Cl. 269, 280. 
48, State Ins. Co. v. Horner, 14 


Colo. 391, 394, 28 P 788 (the term as 
used in a fire policy providing that 
the insurance might be terminated 
at the request of the insured by re- 
paying the company the customary 
short rates from the date of the pol- 
icy, together with the “expenses of 
writing the risk,” means the expense 


lected by him.7# 


of writing the policy, together with 
the commission paid by the company 
to its agent). 

49. Wilmer v. Placide, 118 Md. 
305, 322, 84 A 491 (may inciude. in- 
terest on mortgage). 

50,...Curtis; étc., Co. v. Altna L. 
Ins. Co., 58 Okl. 470, 475, 160 P 465. 

51. Vorrath v. Hoboken, 49 N. J. 
L. 285, 288, 8 A 125 (as applied to 
changing the grade of a street does 
not comprehend the assessment of 
damages to the land owner, but 
means the actual working on the 
street in grading). 


52. Ross v. Saylor, 39 Mont. 559, 
104 P 864, 868. 
53. Ross v. 


Saylor, 39 Mont. 559, 
561, 104 P 864. 


54. Whitlow v. Whitlow, 109 Ky. 
5173; 9678, 60>, SW 182; 22 Kyl, 1179 
(under a contract with an attorney 
for a contingent fee, providing that, 
in the event of a recovery, the nec- 
essary expenses of the attorney are 
to be first paid, and his fee to be es- 
timated on the balance, the fees of 
assistant counsel employed by the 
attorney cannot be deducted as ex- 
penses). 

55. Usher’s Wiltshire Brewery 
Bruce, [1915] A. C. 4338, 470. 

56. Gosden v. Dotterill, 1 Myl. & 
K-56, 60;"7 EngCh* 56) .39 Reprint 
602 (a legacy free from all expense 
was not subject to the succession 
tax). 

57." Shubart’s Est.; 154 Pa; 230, 
237, 26 A. 202. 

[a] Medical attendance, etc., in- 
cluded.—_The word “expenses” in a 
disposition of testator’s estate, after 
all expenses and funeral expenses 
are paid, is to be construed in con- 
nection with the associated words 
“funeral expenses,’ and means ex- 
penses of kindred character, such 
as expenses incurred for medical at- 
tendance, nursing, etc. Shubart’s 
Hst., 154 Pa. 280, 26 A 202, 205. 

58. Withers v. Withers, 8 Pet. (U. 
S;) 355,, 8) L...ed. 972. 

59. Carr v. Austin, etc., R. Co., 14 
Fed. 419, 420, 4 Woods 327 (the term 
as used in a charter party providing 
that the cargo is to be brought to 
and taken from alongside at the mer- 
chant’s risk and expense, free of 
lighterage to the ship, etc., “and be- 
ing so loaded shall therewith pro- 
ceed,” includes the cost of lighterage 
at the ports of both departure and 
destination). 

60. Keefe v. Union, 76 Conn. 160, 
56 A 571, 574; Walker v. Denison, 86 
Til. 142, 145; Heublein v. New Haven, 
75 Conn. 545, 546, 54 A 298; Lee v. 
Dean, 3 Whart. (Pa.) 316, 329. 

[al Of attorney in fact.—Where 
a power of attorney provided that 
the attorney was to account for one 
half of the proceeds from the sale 
of the land authorized by the power, 
after deducting mecessary expenses, 
the mention of the word “expenses 
was not in the way of obligation on 
the attorney to incur any, but was 
in connection with his compensation, 


Vv. 
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expenses,’ 5” ‘“individual expenses,’’ 58 ‘“merchant’s 
risk and expense, and free of lighterage to the 
ship,’’ *® ‘‘necessary expenses,’’ ®° ‘‘over and above 
all expenses and interest,’’ 1 ‘‘proper and legal ex- 
penses of the corporation,’’ ° ‘‘put to great ex- 
penses,’’ &% ‘‘sueh expenses as aforesaid,’’ & ‘‘testa- 
mentary expenses,’’®> ‘‘the actual expenses that 
may appertain to the goods themselves,’’® ‘the. 
ordinary current expenses of said corporation,’’ % 
‘‘traveling expenses to be borne by the defend- 
ant,’’ °° ‘‘whole expense,’’ ® ‘working expenses,’’ 7° 
‘working expenses and other proper outgoings,’’ 7 
and ‘‘working expenses of railway.’’ 7 

EXPENSE BILL. A form of a receipt given by 
a railroad station agent for all freight charges col- 


EXPENSE FUND. By general acceptance the ex- 


and in measuring that he was to 
have one half of the net proceeds 
of sales after deducting necessary 
expenses therefrom. Walker v. Deni- 
son, 86 Ill. 142) 145. 

{b] Of selectmen.—The word, as 
used in a city charter providing that 
the selectmen shall receive a certain 
sum per hour for the time spent in 
their duties and their necessary ex- 
penses, means something due to the 
selectman for money paid by him or 
debt incurred by him necessarily in 
the performance of his duty. Heub- 
lein v. New Haven, 75 Conn. 545, 546, 
54 A 298, 

61. Montgomery v. Montgomery, 58 
Mich. 441, 443, 25 NW 390. 

62. Sullivan v. Triunfo Gold, etce., 
Min. Co., 39 Cal. 459, 467. 

63. Richardson vy. Chasen, 10 : 
B. 756, 757, 116 Reprint 287, 59 ECL 
756 (“If a plaintiff chooses to allege 
in his declaration that he has. paid 
money, he must prove that he has 
paid it; but, if he merely says that 
he has been ‘put to expense,’ the al- 
legation is satisfied by proof that he 
has incurred a liability to pay’’). 

64. United Land Co. v. Tottenham 
Local Bd. of Health, 13 Q. B. D. 640, 
649 (the charges of a solicitor em- 
ployed by an urban authority to con- 
duct proceedings at the instance of 
an individual for stopping or divert- 
ing a highway were not expenses 
within a statute allowing payment of 


stopping up, diverting, or turning 
SHA 109" 

Goddard, 1 Black 

2 

67. Rome vy. McWilliams, 
and inexpensive rooms for the city 
fairs and incidental to the city gov- 
penses of the city, for which a tax 


all expenses attending the review of 
a highway by a surveyor and the 
such highway). 

65. In re Kortright, 237 Pa. 138, 

66. Foster v. f 
CUES), BOG, bis." 17, Te ea 2278) 

67 Ga. 
106, 111. 

[a] The fitting up of two small 
clerk and an engine house, necessary 
to the administration of the city af- 
ernment, are properly embraced with- 
in the ordinary and necessary ex- 
may be levied. Rome v. McWilliams, 
67 Ga. 106, 109. 


68. See Dowd vy. Krall, 32 Mise. 
252, 258, 65 NYS 797 (traveling sales- 
man). 

69. Bridgewater v. Grafton County, 


74.N. H. 549, 69 A 941, 942 (the terms 
“expense” and ‘‘whole expense,” as 
used in statutes relieving towns un- 
der certain circumstances from the 
burden of building and keeping in 
suitable repair for travel all high- 
ways and bridges within its limits, 
mean the same). 
70. Grobe v. Buffalo, etc., R. Co., 
38 Ont... L; 272,° 274, 11 OntWN 265. 
71. In re Bastern,..etc., R. Co: (45 
Ch. D. 367, 385 [cit Re Cornwall Min- 
erals R. Co., 48 L. T. Rep, N. S. 411]. 
72. Gray v. Manitoba, etc, R. Co., 
LipMans 42; 43) [iL 89C pAw Ca2b45 
73. Willis v. State, 134 Ala. 429, 
433, 33 S 226. 
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pression means a fund set apart and dedicated to 


expense purposes.** 


EXPENSIS MILITUM NON LEVANDIS. An 
ancient writ to prohibit the sheriff from levying any 
allowance for knights of the shire upon those who 


held lands in ancient demesne.”° 
EXPENSIVE. 


strictly speaking, 


ter terms.*9 
EXPERIENCE TABLES.®° 


EXPERIENTIA PER VARIOS ACTUS LEGEM 


_FACIT.*! 
EXPERIMENT.“ 


74. Wood v. lowa Bldg., etc., As- 
soc., 126 lowa 464, 102 NW 410, 412. 
Wow, Black \ J... D: 

We Webster v. Peck, 31 Conn, 495, 


fa] Levy on live stock.—In a 
statute providing that, where execu- 
tion shall be levied on live stock, the 
preservation of which would be ex- 
pensive, it shall be sold, the term 
“expensive” is applicable to the ordi- 
nary keeping of the animals, and, 
where the keeping would require an 
expenditure for which the officer 
would have to pay out money, he 
must sell within the time required 
by the statute in such case. Web- 
ster v. Peck, 31 Conn. 495, 499. 

77. Steinwender y. Philadelphia 
Casualty Co., 141 App. Div. 432, 126 
NYS 271, 274 [quot Pringle v. Phila- 
delphia Casualty Co., 218 N. Y. 1, 6, 
112 NE 465]. ; 

[a]. “Knowledge” and “capacity” 
compared.—‘‘The word ‘experience’ 
means to have practical acquaintance 
with, which is equivalent to knowl- 
edge, and the word ‘capacity,’ in the 
sense in which it was used (in an in- 
struction requiring of a boy the exer- 
cise of care and prudence equal to 
his capacity, etc.), means capability 
or skill, as applied to the business in 
which he was engaged,’ and an in- 
struction requiring a finding that 
plaintiff did not use such care and 
precaution as a person of his age 
and experience would have ordinarily 
used, under the circumstances, as a 
prerequisite to the finding of con- 
tributory negligence was proper, and 
not objectionable for failure to use 
the words “capacity,” ‘age,’ “knowl- 
edge,” and “experience.” Stanley v. 
Chicago, etc., R. Co., 112 Mo. A. 601, 
SSW 112) 113. 

[b] Credit from experience. — 
Where a policy of eredit insurance 
made the “experience” of the insured 
in dealing with its customers the 
basis of credit, and then provided 
that the highest previous indebted- 
ness should be taken as an “experi- 
ence” which would justify the in- 
demnified in again extending credit 
to an old customer, it was held that 
the term ‘experience’? meant a busi- 
ness transaction which was closed, 
since until the goods for which the 
credit was extended were paid for, 
and the transaction closed, the credi- 
tor would not be justified in extend- 
ing further’ credit. Philadelphia 
Casualty Co. v. Cannon, etc., Co., 133 
Ky. 745, 118 SW 1004, 1006. See also 
Pringle vy. Philadelphia Casualty Co., 
218 N. Y. 1, 6, 112 NE 465 (where 
the term is defined as: “That derived 
from a knowledge of the financial re- 


4 


In its popular. sense, that which 
-would involve or require expense.”® 

EXPERIENCE. ‘The term, as commonly under- 
stood, means knowledge gained by observation or 
trial;"’7 knowledge derived from proof furnished by 
one’s own faculties instead of by reason.78 
it may be true that ‘‘experience’’ 
may mean the course or process by which one at- 
tains ‘‘knowledge’’ and ‘‘wisdom,’’ yet the former . 
term is frequently used as the equivalent of the lat- 


In general, a trial; a test.%3 
In chemistry, the bringing together of two organié 
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While, 


sponsibility of the customers proven 
by the amount of indebtedness that 
they had shown themselves able to 
meet and pay’’). 

78. Lake Hrie, ete., R. Co. v. Klink- 
rath, 227 Ill..439, 81 NE 377, 378. 

79. Chicago, ete, R. Co. v. Gor- 
man, 58 Ind. A. 381, 106 NE 897, 899 
(it implies skill, facility, or practi- 
cal wisdom, gained by personal 
knowledge, feeling, or action). 

80. See American Table of Mor- 
tality 2 C. J. p 1320; Carlisle Table 
9 C. J. p 1293; Evidence § 1129; Mor- 
tality Tables [27 Cyc 914]. 

81. A maxim meaning ‘Experience 
by varicus acts makes laws.” Bou- 


vier L. DO. [cit Branch Prine.; Coke 
Litt. p 60]. 
82. See Criminal Law § 1552; Evi- 


dence §§ 842, 849, 898, 899; Patents 
[30 Cyc 839, 867, 868, 871, 972, 1042]; 
Trial [88 Cye 13811, 1842]. 

83. Century D. 

{a] “Invention?” compared.— (1) 
Where the idea of a machine has 
been conceived, and the conception 
carried into effect, by the construc- 
tion of the machine, which is used 
or is capable of being used for the 
purpose for which it was designed, it 
is no longer an “experiment,” but an 
‘invention,’ and the subsequent 
abandonment of the use of the ma- 
chine does not render it an abandoned 
experiment, nor lessen its effect as an 
anticipation which will invalidate a 
subsequent patent to another for sub- 
stantially the same machine. Buser 
v. Novelty Tufting Mach. Co., 151 
Fed, 478, 492.) 8) CCA £650 (2) AS 
used in regard to inventions, it may 
be a trial, either of an incomplete 
mechanical structure, to ascertain 
what changes cr additions may be 
necessary to make in it to accom- 
plish the design of its projector, or of 
a completed machine to illustrate or 
test its practical efficiency. North- 
western Fire Extinguisher Co. vy. 
Philadelphia Fire Extinguisher Co., 
18 F. Cas. No. 10,337, 1 Bann. & A. 177. 


ie State vy. Biddle, 54 N. H. 379, 
380. 

85. Congress, ete., Spring Co. v. 
Hdgar, 99.Ui S.4/645,)-667,.° 25) a ed: 


487; Fairchild v. Bascomh, 35 Vt. 398, 
408 [quot In re Toomes, 54 Cal. 509, 
514, 35 AmR 838]; Parsons y. Lind- 
say, 26 Kan. 426, 432; Kelley v. Rich- 
ardson, 69 Mich. 430, 436, 37 NW 
514; Graney vy. St. Louis, ete., R. Co., 
157 Mo. 666, 680, 57 SW 276, 50 LRA 
153; Goins v. Chicago, ete., R. Co., 
47 Mo. A.-178, 181; Cheney v. Dun- 
lap, 20 Nebr. 265, 269, 29 NW 925, 
57 AmR 828; Dole v. Johnson, 50 
N. H. 452, 454; Boardman v. Wood- 
man, 47 N. H. 120, 134; Jones v. 


‘ 


substances and the noting of the result.84- 
EXPERT. In a general sense, a person of peculiar 
knowledge or skill;8° one who has peculiar knowl- 
edge or skill as to some particular subject,8° such as 
any art 8? or science,** or particular trade,’ or pro- 
fession,°® or any special branch of learning,°* and 
is professionally or peculiarly acquainted with its 
practices and usages;°? one having superior knowl- 
edge of a subject acquired by professional, scien- 
tific, or technical training or by practical experi- 
ence, which gives him knowledge not had by per- 
sons generally ;°* one possessing, in regard to a par- 
ticular subject or department of human activity, 
knowledge not acquired by ordinary persons;°* one 
qualified by study or experience, or both, to under- 
stand and explain the ( 
tion;°° a person who has technical \and peculiar 
knowledge in relation to matters with which the 
mass of mankind are supposed not to be ac- 
quainted;°° one who has some special, particular, 
or practical knowledge in relation to some special 
department of the affairs of men as would quality 


subject under considera- 


Tucker, 41 N. H. 546, 547; Rochester 
v. Chester, 3 N. H. 349, 365;, Nelson 
Vo JSun, Mut. Ins. Co.) TSN, s¥oer4b09 
460; Ellis v. Thomas, 84 App. Div. 
626, 629, 82 NYS 1064; Yates v. Yates, 
76 N. C. 142, 149; Horton v. Green, 
64 N. C. 64, 67; State v. Jacobs, 51 


N. C. 284, 286; State v. Cheek, 35 
N.. Co 1144) Scott .v.. Astoria Sk. Co:; 
43 Or. 26,. 38, 72 P.594, 99 AmSR 


710, 62 LRA 543; State v. Simonis, 39 
Or. 111, 65 P 595; Farmers’, etc:,.Nat. 
Bank v. Woodell, 388 Or. 294, 61 P 
837, 65 P 520; Pendleton vy. Saunders, 
19 Or. 9, 26, 24 P 506; State v. An- 
derson, 10 Or. 448; Buffum v. Harris, © 
5 RI, 243, 251; Bratt: v. State; 38 
Tex. Cry 121, 123, “41 SW) 622--Car= 
ter v. Boehm, 1 Smith Lead. Cas. 
791, 18 ERC 501, 3 Burr. 1905; Hep- 
enstal v. Merritt, 33 N> B.'91,. 92. 

86. Dole v. Johnson, 50 N. H. 452, 
454 [cit Beard v. Kirk, 11 N. H. 397]; 
Jones v. Tucker, 41 N. H. 546, 547; 
Wheeler, ete., Mfg. Co. v. Buckhout, 
60 NTs) 102105, 36 A 7722) Jones 
v. State, 38 Tex. Cr. 87, 123, 40 SW 
807, 41. SW 638, 70 AmSR 719; State 
Vv. Phair, 48. Vt, 366, 377. 

87. Rogers Exp. Test. p 2 [quot 
Turner v. Haar, 114 Mo. 335, 344, 21 
SWE iawn a 

88. Yates v. Yates, 76 N. C. 142, 
149 [cit Greenleaf Ev. § 440}. 

89. Bouvier L. D. [quot Toomes’ 
Bst., 54 (‘Cak 509, 514, 35.) AmiRiMg3; 
3 KyL 479, 480]; Rogers Exp. Test. 
p 2 [quot Turner v. Haar, 114 Mo. 
335, 844, 21 SW 7387]; Clark v. Rock- 
land Water Power Co., 52 Me. 68, 77; 
State v. Jacobs, 51 N. C. (284, 286; 
Struthers v. Philadelphia, ete., R. Co., 
174 Par, 29, 298, 134 A. Aidg7 

90. Burrill L. D. [quot Flynt v. 
Bodenhamer, 80 N. GC. 205, 207]; 
Rogers Exp. Test. p 2 [quot Turner 
v. Haar, 114 Mo. 335, 344, 21 SW 
737]; Worcester L. D. [quot In re 
Toomes, 54 Cal. 509,514, 35 AmR 53]; 
Heald y. Thing, 45 Me. 392, 394 [dit 
Burrill L. D., and cit in Clark v. 
Vat Water Power Co., 52 Me. 

91. Webster Int. D. [quot Wehner 
v. Lagerfelt, 27 Tex. Civ. A. 520, 522, 
66 SW 221]. 

92. Strickland Hv. p 408 [cit Dole 
v. Johnson, 50 N. H. 452, 454: Jones 
v. Tucker, 41 .N. H. 546, 547]. 

93. Ausmus' vy. Peo., 47 Colo. 167, 
107 P 204, 212, 19 AnnCas 491. 

94. Ford y. Providence Coal Co., 
124 Ky. 517, 99 SW 609, 611: U. S, v. 
Gil, 13 Philippine 530, 551. 

95. Miera v. Terr., 13 N. M. 192; 
SL P }b86,) 588. 

96. Baltimore, etc., Turnp. Co. v. 
Cassell, 66 Md. 419, 4381, 7 A 805, 59: 
AmR 175. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


him to stand as an expert, skilled enough to teach 
others ;°7 a man of science;®8 a person conversant 
with the subject;°® one who has had experience; 
one who has been instructed by,? or become skilled 
through use, practice, or experience;* a skillful or 
experienced person,* although the highest degree of 
skill is not necessary ;> one who by his habits of life 
and business has a peculiar skill in forming an 
opinion on some subject;® one who by practice or 
observation has’ become experienced in any sciexce, 
art, or trade;’ a person who has made the subject 
upon which he gives his opinion a matter of par- 
ticular study, practice, or observation.® 

EXPERT EVIDENCE. An opinion by a qualified 
person on facts already proved involving scientific 
or technical knowledge, and is not evidence of things 
done or measurements taken which anyone is com- 
petent to prove, the weight to be given to his eyi- 
dence depending upon his ability.® 

EXPERTORUM DICTUM NUNQUAM TRANSIT 


IN REM JUDICATAM.'*° 


97. Ellis v. Thomas, 84 App. ‘Div. 
626, 629, 82 NYS 1064. 


98. Dole v. Johnson, 50 N. H. 452, 
454; Jones v. Tucker, 41 N. H. 546, 
547; State v. Jacobs, 51 N. C. 284, 
286; Folkes v. Chadd, 3 Dougl. 157, 


159, 26 ECL 111, 99 Reprint 589. 

99. Best Prine. Ev. § 346 [quot 
Dole y. Johnson, 50 N. H. 452, 454; 
Jones vy. Tucker, 41 N. H. 546, 547; 
State v. Jacobs, 51 N. C. 284, 286]. 

1. Peterborough vy. Jaffrey, 6 N. H. 
462, 463 [quot .Dole v. Johnson, 50 
N. H. 452, 454; Jones v. Tucker, 41 
N. H. 546, 547]; Ardesco Oil Co. v. 
Gilson, 63 :Pa. 146, 151 [cit Graney 
v. St. Louis, ete., R. Co.,. 157 Mo. 
666, 680, 57 SW 276, 50 LRA 153, and 
Jackson v. Grand Ave. R. Co. 118 Mo. 
199, 222, 24 SW 192]; Wehner v. 
Lagerfelt, 27 Tex. Civ. 520, 522, 66 
SW 221 [cit Lawson Exp. & Op. Ev. 
(2d ed) p 230]. 

2. Nelson v. Sun Mut. Ins. Co., 71 
N. Y. 453, 460; State v. Jacobs, 51 
N. C. 284, 286; 2 Best Ev. p 368 [quot 
Toomes’ Est., 54 Cal. 509, 514, 385 
AmR 83]; Bouvier L. D. [quot Flynt 
v. Bodenhamer, 80 N. C. 205, 207]; 
Webster D. [quot Toomes’ Est., 54 
Cal. 509, 514, 35 AmR 83; Wehner 
v. Lagerfelt, 27 Tex. Civ. -A. 520, 522, 
66 SW 221]. % 

3. Bouvier L. D. [quot 3 KyL 
479, 480). 

4. Heald v. Thing, 45 Me. 392, 394. 

5. Congress, etc. Spring Co. v. 
Edgar, 99 U. S. 645, 657, 24 L. ed. 
487; Beckett v. Northwestern Ma- 
sonic Aid Assoc., 67 Minn. 298, 302, 
69 NW 923; Dole v. Johnson, 50_.N. H. 
452, 454; Yates v. Yates, 76 N. Cc. 142, 
149: Richmond Locomotive Works v. 


Ford, 94 Va. 627, 641, 27 SE 509; 
Bratt v. State, 38 Tex. Cr. 121, 123, 
1 SW 622. 

: 6. White v. Clements, 39 Ga. 232, 
242. 


7. Rogers Exp. Test. p 2 {quot 
Turner v. Haar, 114 Mo. 335, 344, 21 


SW 737: Goins v. Chicago, etc. R. 
Co., 47 Mo. A. 173. 1811. 
8. State v. Davis. 55 S. C. 339 341, 


33 SE 449: Rice v. Sockett. 27 Ont. L. 
410, 4 OntWN 397. 28 OntWR- 602. 
See also Pothier Civ. Proe. pt 1 ¢ 3 
art 3 § 1 [quot Dole v. Johnson, 50 
N. BH. 452, 454] (where it is said 
that this term applies to the experts 
appointed by the French courts). 

9, Cain v. Uhlman, 8 Can. L. T. 


373, 374. See generally Evidence 
§§ 606, 608, 624-650, 733-831. j 
0. A maxim meaning “The testi- 


be disre- 


mony of experts should net ee 


garded in judicial proceedings.” 
loubet Leg. Max. 1 f 
11. Escriche Diccionario. See Hx- 
pert ante p 176. : 
12. Escriche Diccionario. 
18. Expiration: Of: 
Agent’s authority see Agency §§ 
419. 


149, 


EXPERT—EXPLODE 


EXPERTOS. 


| EXPLODE.?" 


[25.0,3.] 177 


In Spanish law, experts, who act 


as-appraisers or witnesses in accordance with law 
or by wish of a party.1! 

EXPILACION. 
priation or malicious concealment of an unaccepted 
share in an inheritance. 

EXPIRATION. 
word, peculiarly appropriated to effluxion of time.15 

EXPIRE." To emit the last breath;}” to perish;18 
to cease ;*° to come to an end;*° to conclude ;” to ter- 
minate;7? to cease to exist.?3 

EXPLANATION. As applied to charges against 
a person in office, it may consist either in excusing 
any delinquency or apparent neglect or incapacity,” 
that is, explaining the favorable appearances, or 
disapproving the charges.5 

EXPLETIVO. 
penalty or judgment.?® 


In Spanish law, the misappro- 


Cessation; end;14 a particular 


In Spanish law, appropriate, as a 
| 


* To burst forth, as sound;’* to burst 
and expand with force and a violent report, as an 


| electric fluid;?® deconipose or change in a violent 


Charter see §§ 182, 

3670-3921, 

Copyright see Copyright and Literar 
Property §§ 235-239. : 
Grant of exemption from taxation 

see Taxation [37 Cyc 900]. 

Lease for term of years see Lan@lord 

and Tenant [24 Cye 1336]. 

Patent see Patents [30 Cyc 917, 993]. 
Policy of insurance see Accident In- 
surance § 1; Fidelity Insurance 

19 Cye 518]; Fire Insurance [19 

Cye 673]; Life Insurance [25 Cyc 

743; Marine Insurance [26 Cyc 

600], and other insurance titles. 

fa] “Termination” distinguished. 
—‘The ending of the lease by the 
exercise of the landlord’s option after 
condition broken, is the termination, 
not the expiration, of the lease.” 
Kramer v. Amberg, 15 Daly 205, 207, 
4 NYS 613, 16 NYCivProc 445. To 
same effect Stuart v. Hamilton, 66 Ill. 
258; Miller v. Levi, 44 N. Y. 489; 
Beach v. Nixon, 9. N. Y. 35. 

14. Bouvier L. D. [quot Marshall 
vy. Rugg, 6 Wyo. 270, 290, 44 P 700, 
45 P 486, 338 LRA 679]. 

15. Wrotesley v. Adams, 1 Plowd. 
187, 198, 75 Reprint 287 (where the 
word is compared with ‘“‘end’’). See 
also Logsdon v. Logsdon, 109 Ill. A, 
194, 196 (‘““We can see no distinction 
to be drawn between the word ‘ex- 


Ccrporations 


piration’ and the word ‘elapse’ or 
‘intervene’ ’’). 
{a] Thus “expiration of the term” 


has been construed to mean expira- 
tion by lapse of time, and_not 
through a breach of condition. Bon- 
sack Mach. Co, v. Smith, 50 Fed. 383, 
393; Vizard Inv. Co. v. Mobile Wish, 
ete., Co., 197 Ala. 625, 73 S 328; Prin- 
gle v. Wilson, 156 Cal. 313, 104 P 
316, 24 LRANS 1090 [cit Cyc]; Silva 
v. Campbell, 84 Cal. 420, 423, 24 P 
216; Stuart v. Hamilton, 66 Til. 253, 
955: Farnum v._ Piatt, 8 Pick. 
(Mass.) 339. 840, 19 AmD 330; 
State v. Burr, 29 Minn. | 432, 
433, 12 NW _ 676; Finkelmeier  v. 
Bates, 92 N. Y. 172, 178; Miller v. Levi, 
44 N. Y. 489, 494: Beach v. Nixon, 9 
. 35, 37; Matter of Guaranty 
 Co., 52 App. Div. 140, 142, 64 
NYS 1056; Kramer v. Amberg, 15 
Daly 205, 206, 4 NYS 613 faff 115 
N. Y. 655, 21 NE_ 1119]; Oakley v. 
Schoonmaker, 15 Wend. 226, 230. 
“Expiration” of grant.—St. 
Paul, ete, R. Co. v. Greenhalgh, 26 
Fed. 563, 568. 

[c] “Expiration of _ charter.”— 
Crease v. Babcock, 23 Pick. (Mass.) 
334, 346, 34 AmD 61. 

{d] “Expiration of lease.”’—State 
vy. Burr, 29 Minn. 432, 433, 13 NW 
676; Philip v. McLaughlin, 24 0N.) B. 
532, 536. , 

[e] “Expiration of policy.”—Sul- 
livan v. Massachusetts Mut. F. Ins. 
Co.. 2 Mass. 318, 328. 

16. See also Expiration ante. 


17. Stuart v. Hamilton, 66 Ill. 253, 
255; Lemesurier v. Macaulay, 20 Ont. 
A. 421, 433 [dism app 22 Ont. 316]. 

18. Stuart v. Hamilton, 66 Ill. 253, 


1255; Lemesurier v. Macaulay, 20 Ont. 


A. 421, 483 [dism app 22 Ont. 316]. 

19. Stuart v. Hamilton, 66 Ill. 253, 
255; Lemesurier v. Macaulay, 20 Ont. 
A. 421, 4338 [dism app 22 Ont. 316]. 

20. Stuart v. Hamilton, 66 Ill. 253, 
255; Lemesurier vy. Macaulay, 20 Ont. 
A. 421, 483 [dism app 22 Ont. 

21. Stuart v. Hamilton, 66 
255; Lemesurier vy. Macaulay, 
A. 421, 433 [dism app 22 Ont. 

22. Stuart v. Hamilton, 66 
255; Lemesurier v. Macaulay, 
A, 421, 433 [dism app 22 Ont. 

23. Bonsack Mach. Co. v. 
70 Bed. 383, 392 [eit ‘Pohl v. 
Brewing Co., 134 U. S. 381, 
SCt 577, 33 Li: ed, 953]. 

[a] “Expire” as applied to a lease. 
—Hall v. Comfort, 18 Q. B. D.-11, 14. 

[b] “Expire and terminate” as 
applied to a lease is an elliptical 
phrase, meaning expire and terminate 
at the lessor’s option. Bowman y. 
Foot, 29 Conn) 331, 339. 

24; Peo. .v:, New (York: 72 (Novy: 
445, 449 [quot Peo. v. La Grange, 
Die ADPs Dive + 4446 AAG RIO UON, Yoho das 
Matter of Nichols, 6 AbbNCas (N. Y.) 
474, 487, 57 HowPr 395]. 

25. Peo. v. New {York,, 72_N. -¥. 
445, 449 [quot Peo. v. La Grange, 
2 App. Div. 444, 446, 37 NYS 991; 
Matter of Nichols, 6 ArbNCas (N. Y.) 
474, 487]. 

fa] “Complaint” distinguished.— 
A statement made by prosecutrix, in 
a rape case, four months after the 
alleged assault, and not voluntarily, 
but in response to a demand for ex- 
planation of her condition, is not a 
complaint but a mere “explanation.” 
State v. Bebb, 125 Iowa 494, 101 NW 
189: 

{b] Removal of officer.—The use 
of the word in L. (1878) c¢ 885 § 28, 
providing that no regular clerk or 
head of bureau in the city of New 
York shall be removed until he has 
been informed of the cause for re- 
moval and been allowed an opportu- 
nity for explanation, imports “an oral 
or written statement of the charges 
made without that precision and for- 
mality which is required upon a hear- 
ing or trial,’ such as is implied ina 
provision for remoya' for cause only 
after an opportunity to be_ heard. 
Peo. v. Thompson, 94 N. Y. 451, 465. 

26. Escriche Diccionario. 

27. See Explosion post p 178; and 
generally Hxplosives post p_180. 

23. Webster D. [quot Evans v. 
Columbian Ins. Co., 44 N. Y. 146, 151, 
4 AmR. 650]. 

29. Webster D. [quot Evans v. Co- 
lumbian Ins. Co.,'44 N. Y. 146, 151, 4 
AmR 650]. 


[a] “Burst” synonymous.—Helm- 


178 [25C.J.] 


manner so as to generate force.®° 


Exploded. As applied to an argument, decisively 


rejected.31 


EXPLOIT. This word is of somewhat recent im- 
portation into the English from the French and is to 
be distinguished from the word ‘‘improvement.’’ *” 
It means to make complete use of;%* to work up;°** 
to bring into play;** to utilize;*® to cultivate.®” 

EXPLOITATION. The act or process of exploit- 
ing, making use of, or working up;*® utilization by 
the application of industry, argument, or other 
means of turning to account, as the exploitation of 
a mine or forest, of public opinion, ete.*° 

EXPLORATION. ‘The act of exploring; search; 


examination; investigation.*° 
Explore for. 


ore body therein.*! 
EXPLOSION.” 


speech or in law.‘* 


rences.*° 


bacher Forge, ete., Co. v. Garrett, 119 
THETA 166, 168. 

30. Cada v. The Fair, 187 Ill. A. 
eS Act, 

Sl. Evens v. Griscom, 42 N. J. L. 
579, 592, 37 AmR 542. 

82. Morton Trust Co. v. American 
Salt Co., 149 Fed. 540, 542. 

33. Morton Trust Co. vy. American 
Salt Co., 149 Fed. 540, 542. 

‘[a] “Exploit the vice.”—U. S. v. 
Castaneda, 18 Philippine 58, 59. 

384. Morton Trust Co. v. American 
Salt Co., 149 Fed. 540, 542. 

35, Morton Trust Co. v. American 
Salt Co., 149 Fed. 540, 542. 

36. Morton Trust Co. v. American 
Salt Co., 149 Fed. 540, 542. 

37. Morton Trust Co. v. American 
Salt Co., 149 Fed. 540, 542. See also 
Exploitation post this page. 

38. Morton Trust Co. v. American 
Salt Co., 149 Fed. 540, 542. 

89. Morton Trust Co. v. American 
Salt Co., 149 Fed. 540, 542. 

40. Century D. 

{a] “Exploration” does not in- 
clude an entry upon “lands or waters 
for the purpose of exploring, survey- 
ing, leveling, and laying out the 
route of, and locating any railroad.” 
Morris, etc., R. Co. v. Hudson Tun- 
peli ©o.,.-25 Ni Jie Mg? 384, 888. 

41. Colvin vy. Weimer, 64 Minn. 
37, 38, 65 NW 1079. 

[a] “Mine and explore.’”—British 
North America Min. Co. v. Pigeon 
River Lumber Co., 3 OntWN 701, 21 
OntWR 291, 2 DomLR 609. 

42. See generally Blasting 8 C. J. 
pebi22: Boilsr Insurance 8 CC. J, ’p 
1140; Explosives post p 180. 

“Collapse” distinguished see Col- 
lapse 11 C. J. p 958 note 84 [a]. 

43; United “L., “ete.; Ins. Go. v. 
Foote, 22 Oh. St. 340, 347, 10 AmR 
735 [quot Smiley v. Citizens’ F., etc., 
TnSeuGos, 14 Woo Van 88, 40M and: cit 
Transatlantic F. Ins. Co. v. Dorsey, 
56 Md. 70, 81, 40 AmR 408]. 

44, Vorse v. Jersey Plate Glass 
Ins. Co., 119 Iowa 555, 93 NW 569, 
570, 97 AmSR 330, 60 LRA 838: 

457 United’ iL. .- ete, sins: Got tv: 
Foote, 22 Oh. St. 340, 347, 10 AmR 
735 [quot Smiley v. Citizens’ F., etc., 
Ins. Co., 14 W. Va. 33, 40, and cit 
Transatlantic F. Ins. Co. v. Dorsey, 
56 Md. 70, 81, 40 AmR 403]. 


For later cases, developments and changes in the law see cumulative Annotations, 


In mining, the examination and in- 
vestigation of lands by means of test pitting, drill- 
ing, and boring, for the purpose of discovering the 
presence of ore thereunder, and the extent of the 


The word ‘is variously used and 
is not one that admits of exact definition,** having 
no fixed and definite meaning either in ordinary 
Its general characteristics may 
be described, but the exact facts which constitute 
what we call by that name are not susceptible of 
such statement as will always distinguish the occur- 
It may and does vary in degrees of in- 
tensity and in the vehemence of the report, and it is 


EX PLODE—EXPLOSION 


not always due to the presence of fire.** Indeed, if, 
may result from decomposition or chemical action.* 
It must be conceded, however, that every combus- 
tion of an explosive substance whereby other prop- 
erty is ignited and consumed would not be an ‘‘ex- 
plosion’’ within the ordinary meaning of the term.*® 
The rapidity of the combustion, the violence of the 
expansion, and the vehemence of the report vary in 
intensity as often as the occurrences multiply.*® 
Hence an explosion is an idea of degrees, and the 
true meaning of the word in each particular case 
must be settled, not by any fixed standard, or ac- 
curate measurement, but by the common experience 
and notions of men in matters of that sort.®° 
term is to be construed in its popular sense, and as 
understood by ordinary men, and not by scientific 
It may be described, in a general way, as 
sudden and rapid combustion, causing violent ex- 
pansion of the air, and accompanied by a report.®? 
It has been further defined as the act of exploding, 
bursting with a loud noise, or detonation;°? a sud- 
den inflaming with force and a loud report, as the 
explosion of gunpowder;** a shattering by a sudden 
and immense pressure, in distinction from rupture ;°° 
a sudden bursting or breaking up from an internal 
force;°® a sudden bursting or breaking up or in 
pieces, from an internal or other force; a bursting 
out with a noise;>* a sudden bursting with noise;>? 
a bursting with violence and loud noise, because of 


men,° 


46. Vorse v. Jersey Plate Glass 
Ins. Co., 119 Iowa 555, 93 NW 569, 
570, 97 AmMSR 330,60 LRA 838. 

{a] Different causes.—‘“An explo- 
sion may be produced without the aid 
of heat or fire, as by the sudden lib- 
eration of air from an air gun; by 
the expansion of gas in a palloon 
caused by the rising of the balloon 
into a higher atmosphere; by the ex- 
pansive force of any gas or vapour 
bursting its environment; by the con- 
tact or mixture of some chemicals; or 
by the concussion of nitro-gycerine 
or dynamite, in which last articles 
the union of the particles is very 
easily disturbed and trees often ex- 
plode during a severe frost. Fire is 
perhaps the principal efficient cause 
of explosions.” Hobbs v. Northern 
Assur. Co., 8 Ont. 343, 347. 

47. Vorse vy. Jersey Plate Glass 
Ins. Co., 119 Iowa 555, 93 NW 569, 
570, 97 AmSR 330, 60 LRA 838. 

43.’ United “lus “ete Ins**Co, wv: 
Foote, 22 Oh, St. 340, 347, 10 AmR 
735 [quot Smiley v. Citizens’ F., etc., 
Ins. Co., 14 W. Va. 33, 40, and cit 
Transatlantic F. Ins. Co. v. Dorsey, 
56 Md. 70, 81, 40 AmR 403]. 


49.7 \United “eter ins) “Conve 
vere 22 Oh. St. 340, 348, 10 AmR 
50. United Lis, SLC Ln Se COMME 


Foote, 22 Oh. St. 340, 348, 10 AmR 
735 [quot Smiley vy. Citizens’ F., etc., 
Ins. Co., 14 W. Va.'338, 491. 

51. Mitchell y. Potomac Ins. Co., 
ne UN S4277952), 22) SCE 29" 461i ed: 
Vorse v. Jersey Plate Glass 
Ins. Co., 119 Iowa 555, 93 NW 569, 
570, 97. AmSR 330, 60 LRA » 838; 
United L., etc., Ins. Co. v. Foote, 22 
Oh. St. 340, 347, 10 AmR 735 [quot 
Smiley v. Citizens’ F., etc., Ins. Cox 
LA WitV 2.033, 490); 

[a] Similar description.—An ex- 
plosion produced by ignition, accord- 
ing to common understanding, may 
be accurately enough described for 
practical purposes as a sudden and 
rapid combustion, causing a violent 
expansion of the air, and producing 
a report more or less loud, according 
to the resistance offered. That- it 
greatly varies in its degrees of vio- 
lence and the effects produced are 
facts fully within the knowledge of 


~ 


The 


all.. “Transatlantic FH.  Iné, ‘Go ,~--v. 
Dorsey, 56 Md. 70, 81, 40 AmR-~ 403. 
To same effect Mitchell v. Potomac 
Ins. 'Coy, Le" Apps (Dae r aay 270: 

[b] “Combustion” compared.—(1) 
The term is not synonymous with 
“combustion” Ins. 


Smiley v. 
zens’ ORY, etc.) Ins. Co, /1'4.. Wonvar 
33, 49]), (2) although it has at least 
some distinctive characteristics 
(Transatlantic F. Ins. Co. v. Dorsey, 
56 Md. 70, 81, 40 AMR 403). 

[c] “All -explosions caused by 
combustion (1) are preceded by a 
fire.” United 9L., ete; \Ins.'-Coi Ww 
Foote, 22 Oh. St. 340, 348, 10 AmR 
755 [quot Renshaw vy. Missouri State 
Mut. F. & M. Ins. Co., 103 Mo. 595, 
610, 15 SW 945, 23 AmSR 904; Smiley 
v. Citizens’ I., ete., Ins. Co. 14 W. 
Va. 33, 49]. (2) The scientist may 
demonstrate in a case where gun- 
powder is destroyed by fire, or in any 
case where the explosion is caused 
by or accompanies combustion, that 
ignition and combustion precede ex- 
plosion; but they occur in such rapid 
succession that the combustion and 
explosion would be covered by an 
exception contained in a policy that 
the insurer would not be liable for 
loss or damage resulting from an ex- 
plosion. Renshaw v. Missouri State 
Mut. F., ete. Ins. Co., 103 Mo. 595, 
15 SW 945, 949, 28 AmSR 904. See 
also Combustion 11 C. J. p 1231. 

53. Webster D. [quot Louisville 
Underwriters v. Durland, 123 Ind. 
544, 550, 24 NE 2421, 7 LRA 399]. To 
same effect Helmbacher, ete., Co. v. 
Garrett, 119 Ill. A. 166. 

54. Webster D. [quot Louisville 
Underwriters v. Durland, 123 Ind, 
544, 550, 24 NE 221, 7 LRA 399]. 

55. Webster D. [quot Louisville 
Underwriters v. Durland, 123 Ind. 
544, 550, 24 NE 221, 7 LRA 399]. 

56. Little Rock Ice Co. v. Con- 
sumers’ Ice Co., 114 Ark. 532, 170 Sw 
241, 244, : 

57. Century D. [quot Louisville 
Underwriters v. Durland, 123 Ind. 
544, 550, 24 NE 221, 7 LRA 399]. 

58. Hobbs vy. Northern Assur. Co., 
SUOnts 3435 wean 

59. Webster D. [quot St. Louis 
Gaslight Co. v. Philadelphia Amert- 


same title, page and note number. 


EXPLOSION 


internal pressure;°° a sudden and violent expansion 
of the parts of a body,®! by its component parts ac- 
quiring a great increase of bulk ;°? a blowing up or 
tearing apart ;® the result due to the conversion of a 
solid or liquid into a gas, or the expansion of a 
gas, which is accompanied with a loud report and 
the shattering of the material about it; the sudden 
or extremely rapid conversion of a solid or hquid 
body of small bulk into gas or vapor occupying many 
times the volume of the original substance, and, in 
addition, highly expanded by the heat generated 


can F. Ins. Co., 33 Mo. A. 348, 385]. 
60. Webster D. [quot Wadsworth 


221, 7 LRA 399 [quot Little Rock Ice; an 
Co. vy. Consumers’ Ice Co., 114 Ark, 
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during the transformation.*> When produced by 
ignition, according to common understanding, it may 
be accurately enough described for practical pur- 
poses as a sudden and rapid combustion causing a 
violent expansion of the air and producing a report 
more or less loud. according to the resistance 
offered.®¢ 

Explosion of a boiler. The term has been defined 
to be the bursting of a boiler;*? the shattering of a 
boiler by, a sudden and immense pressure in distine- 
tion from rupture.*$ 


extraordinary development of 
elastic force, the boiler being rent 


v. Marshall, 88 Me. 2638, 269, 34 A|532, 170 SW 241, 244]. and torn asunder at strong places 
30, 32 LRA 588]. 68. Webster D. [quot Louisville} and weak places frequently without 
61. Evans v. Columbian Ins. Co.,| Underwriters. vy. Durland, 123 Ind,| distinction.” 20 Encycl. Brit. 634 
44 N. Y. 146, 152, 4 AmR 650. 544, 550, 24 NE 221, 7 LRA 399]; [auot in Evans v. Columbian Ins. Co., 
62. Evans v. Columbian Ins. Co.,| Little Rock Ice Co. vy. Consumers’ 44>N,. Y. 146, 151,04 AmR6509...9 (2) 
44-N.. Y. 145, 151, 4 AmR 650. Ice Co., 114 Ark. 532, 170 SW 241,|'The explosion is the cause, while 
63, Century D. [quot Louisville | 244. the rupture is the effect.” Evans 


Underwriters vy. Durland, 123 Ind. [a] 
544, 550, 24 NE 221, 7 LRA 399}. 

64. Mitchell vy. Potomac Ins. Co., 
li6e App: > (D. G:.). 24124269. fbi) Ate 

65. Hobbs v. Northern Assur. Co., 
8 Ont. 343, 346. 

66. Mitchel v. Potomac Ins. Co., 
16 App. (D. C.) 241, 270; Transatlan- 
tic EF. Ins. Co. y. Dorsey, 56 Md. 70, 
81, 40 AmR 403. 

67. Louisville Underwriters Vv. 
Durland, 123 Ind. 544, 548, 24 NE 


force, 
cracking 


steam. 


“Explosion of a steam boiler.” 
—St. John v. American Mut. F. & M./ 151, 4 AmR 650. 
Inss Cowl Ney. 516. 

steam hoiler is said to 
rupture (1) when the failure is not 
accompanied by the sudden or ex- 
traordinary development of 
the material 
or splitting 
fording an outlet for the water and 
The boiler is said to explode 
when the failure is accompanied by 


v. Columbian Ins, Co., 44 N. Y. 146, 
(3) “In explosions 
proper, the boiler is not only rup- 
tured, and often thrown from its 
place, but fragments of it are usu- 
aly hurled with terrible force, accom- 
panied by the escape of steam.” 15 
New Am. Encycl. 60 [quot Evans v. 
Columbian Ins. Co., 44 N. Y. 146, 151, 
4 AmR 650]; Chicago Sugar-Refining 
Co. v. American Steam-Boiler Co., 48 
'Med, 1935199; 


elastic 
giving way by 
open, and af- 
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see 


I. DEF 


‘[§ 1] An ‘‘explosive’’ may be defined as any 
substance by whose decomposition or combustion gas 
is generated with such rapidity that it can be used 
for blasting or in firearms. The word is also used 
as a general term indicating a substance which, by 


Injunction:-—Continued. 

To protect public safety see Injunctions [22 Cyc 898]. 
Inspection of explosives see Inspection [22 Cyc 1365]. 
Judicial notice of explosives see Evidence § 1966. 
Malicious injury by means of explosives see Malicious. 

Mischief [25 Cyc 1671]. 

Manufacturing as nuisance see Nuisances [29 Cye 1172]. 
Master’s liability for injury to servant see Master and 

Servant [26 Cye 1112]. ‘ 

Mechanie’s lien for explosive see Mechanics’ Liens [27 

Cyc 45]; Railroads [33 Cyc 468]. 
pierre in keeping of explosives see Nuisances [29 Cyc 
Power of muaicipality to regulate keeping of see Mu- 

nicipal Corporations [28 Cyc 713]. 
Steam boiler explosion see Steam [36 Cyc 1267]. 
Storing as nuisance see Nuisances [29 Cyc 1172]. 


INITION 


a certain treatment, explodes, that is, decomposes 
or changes in a viclent manner so as to generate 


foree.? In this sense explosives may be divided into 
two classes, ‘‘prepellants’’ and ‘‘detonators.’? ® 


1. Century D. Anchor L. Ins. Co.| A. 590; Socola vy. Chess-Carley Co.,| LRA 658. 
v. Meyer, 61 Ind. A. 35, 111 NE 4386,| 39 La. Ann. 844, 1 S 824. (8) Gun- [c] Container and contents classi- 
487 [quot Cyc]. . powder. Schnitzer v. Excelsior Pow-| fied as explosives.—(1) Railroad tor- 
[a] Other definitions.—‘‘Any sub-|der Mfg. Co., (Mo, A.) 160 SW 282;|pedo. Jacobs v. New York, etc., R. 
Hobbs v. Northern Assur. Co., 8 Ont.|Co., 212 Mass. 96, 98 NE 688, 40 


stance capable of undergoing such a 


change ... the sudden or extremely | 343. 


See Flynn v. Butler, 189 Mass. 


LRANS 41; Euting v. Chicago, ete., 


rapid convérsion of a solid or liquid 
body of small bulk into gas or 
vapour occupying many times the 
volume of the original substance; 
and, in addition, highly expanded by 
the heat generated during the trans- 
formation . . upon the application 
of heat or other disturbing cause is 
ealled explosive.” Encyc. Brit. [quot 
Hobbs v. Northern Assur. Co., 8 Ont. 
343, 346, 347]. , 
[b] Particular substances which 
have been judicially recognized as 
explosive or included within statu- 
tory definitions: (1) Acetylene gas. 
Moore v. lanier, 52 Fla. 353, 42 S 
462. (2) Benzine fumes. Wolcho v. 
Rosenbluth, 81 Conn. 358, 71 A 566, 
21 LRANS 571. (3) Chlorate of pot- 
ash. Schuck vy. Main, 39 Misc. 251, 
79 NYS 399. (4) Crwde oil. Lauga- 
bough v. Anderson, 22 Oh. Cir. Ct. 
178, 12 Oh. Cir. Dec. 341. (5) Dyna- 
mite. Peo. v. Burke, 18 Cal. A. 72, 
122 P 435: Peo. v. Swaile, 12 Cal. A. 
192, 107 P 134; Chicago v. Murdock, 
212 Tll. 9, 72 NE 46, 103 AmSR 221; 
Fitzsimmons, etc., Co. v. Braun, 199 
Tll. 390. 65 NE 249, 59 LRA 421; 
Jacobs v. New York, ete., R. Co., 212 
Mass. 96, 98 NE 688, 40 LRANS 41; 
Schnitzer v. Excelsior Powder Mfg. 
Co., (Mo. A.) 160 SW_ 282; Valz v. 
Goodykoontz, 112 Va. 858, 72 SE 730; 
Hobbs v. Northern Assur. Co., 8 Ont. 
848. (6) Flour dust. Washburn v. 
Miami Valley Ins. Co., 2 Fed. 633, 2 
Flipp. 664. (7) Gasoline. Kines 
County F. Ins. Co. v! Swigert, 11 Tl. 


377, 75 NE 730 (gunpowder specially 


mentioned in statute and excluded 
from list of “explosives’’). (9) Kero- 
sene and gasoline mixture. Waters- 


Pierce Oil Co. v. Deselms, 212 U. S. 
159, 29 SCt 270, 538 L. ed. 453; Stan- 
dard Oil Co. v. Reagan, 15 Ga. 571, 
84 SE 69. (10) Kerosene below statu- 
tory test. State v. Boylan, 79 Conn. 
463, 65 A 595; Downing v. State, 66 
Ga. 160; Peo. v. Nobles, 1 N. Y. Cr. 
459. (11) Naphtha vapor.  Inter- 
national Mercantile Mar. Co. v. Fels, 
164 Bed. 337 [aff 170 Wed. 275, 95 
CCA 471]; Stewart v. Pittsburg, etc., 
R. Co., 50 Pa. Super. 588. (12) Nitro- 
glycerine. Jacobs v. New York, etc., 
R. Co., 212 Mass, 96, 98 NE 688, 40 
LRANS 41; Bradford Glycerine Co. 
v. St. Marys Woolen Mfg. Co., 60 Oh. 
St. 560, 54 NE 528, 71 AmSR 740, 
45 LRA 658; Hobbs v. Northern As- 
sur. Co., 8 Ont. 348, (13) Paints, oils, 
and varnishes. Cook v. Anderson, 85 
Ala. 99, 4 S 718. (14) Paraffin or 
petroleum gas. Benfield v. Vacuum 


Oil Co., 75 Hun 209, 27 NYS 16 [aff 
151 N. Y. 671 mem, 46 NE 1145 
mem]; Nichols v. Bush, etc., Mfg. 


Co., 58 Hun 1387, 6 NYS 601 [aff 117 
N. Y. 646 mem, 22 NE 1131 mem]. 
(15) Puroline. Socola v. Chess-Car- 
ley Co., 39 La. Ann, 344, 1 S° 824. 
(16) Sodium and potassium in con- 
tact with water. Hill v. Meyer Bros, 
Drug Co., 140 Mo. 433, 41 SW 909. 
(17) Steam. Bradford Glycerine Co. 
v. St. Marys Woolen Mfg. Co., 60 Oh. 
St. 560, 54 NE 528, 71 AmSR 740, 45 


R. Co., 116 Wis. 13, 92 NW 358, 96 
AmSR 936, 60 LRA 158; Bliss v. 
Lilley, 3 B. & S. 128, 113 HCL. 123) 
122 Reprint 49. (2) “A large metal 
tube filled with various metals and 
materials of an explosive and dan- 
gerous nature.’ B. Roth Tool Co. v. 
New Amsterdam Casualty Co., 161 
Med: 709, °713, 88 CCA “569 ((3) Tie 
luminating gas, compressed into steel 
cylinders of insufficient strength to 
hold it, although liable to explode by . 
its tendency to expand when heated, 
is not within U. S. Rev. St. § 4472, 
forbidding the carriage on passenger 
vessels of camphene, nitroglycerine, 
benzine, bensole, coal oil, crude or 
refined petroleum, or “other like ex- 
plosive burning fluids or like dan- 
gerous articles,’ as the danger lies 
not in the gas itself, but in the 
weakness of the vessel containing it, 
Russell v. New Jersey Steamboat 
Co., 10 Mise: 593, 32 NYS 824, 

{[d] Not explosive.—Soda water is 
not an explosive nor its manufacture 
dangerous. Peo. v. Lichtman, 173 
N. Y. 68, 65 NE 854 [rev 65 App. 
Div. 76,. 72 NYS''511]. 

Explosion defined see Explosion 
ante p 178. 

Tluminating gas 
Gas [20 Cye 1170]. , 

Judicial notice of explosive char- 
acter see Evidence § 1966. 

g. ©ada'v. The Fair 187 iiieAud is 

3S... Cada. v. “The Fain, 187 TlagaAs 
Le Nek 10 Bncye. Brit. (11th ed) 
p : 


explosions see 
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[§ 2] 


Municipal Regulation Generally. 


municipal regulations are frequently imposed_as to 
the manufacture, storage, and disposition of explo- 
sives,!* and a punishment is provided for a violation 
As in other cases of a viola- 
tion of statutes, or ordinances imposed under the 


of such regulations.!* 


[a] Compressed air is an explo- 
sive substance of a propellant kind. 
Cada v. The Fair, 187 Ill. A, 111. 

4 Injury to vessel by explosion 
see Shipping [386 Cyc 106]. 

Master’s liability for injury to 
servant see Master and Servant [26 
Cye 1076, 1112)... , 

5. Whaley v. Sloss-Sheffield Steel, 
etc., Co., 164 Ala. 216, 224, 51 S 419, 
20 AnnCas 822; Fillo v: Jones, 2 Abb. 
Dec. (N. Y.) 121, 4 Keyes 328. 

“All of the cases, so far as we 
have examined them, hold that, in 
order to render a party liable for 
damages the result of explosives, it 
must be shown, first, that the explo- 
sives were so manufactured, kept, or 
stored, etc., as to constitute a nui- 
Sance, either public or private; or 
second, that the person so manu- 
facturing, storing, keeping or hand- 
ling the explosive was guilty of some 
negligence or want of care which 
proximately caused the explosion 
which resulted in the injury. All 
hold that one or the other must be 


shown.” Whaley v. Sloss-Sheffield 
Steel, ete., Co., supra. 

6. See infra § 388. 

7. See Torts [38 Cyc 442]. 

8. See Damages §§ 69-85. 

9. Quaker QOats+Co. v. Grice, 195 
Fed. 441, 115 CCA 3438; La Rue v. 


Rotése ONIN. oS). a4. (606; 103 - A 197% 
Stewart v. Pitisburg, etc., R. Co., 50 
Pa. Super. 588. 

[a]. Concussion.—A woman, who 
was injured in her own house by an 
explosion of naphtha on the premises 
of a railroad company four hundred 
feet away from her home, may re- 
cover damages from the railroad 
company, if it appears that the ac- 
cident was due to the negligence of 
the company, and that the general 
explosion and its separated results 
were directly traceable to the origi- 
nal cause. In such a case it is im- 
material whether the force that was 
directly applied to the  injureu 
woman was communicated to her 
through the earth tremor, or from 
the violent air waves deflected by a 
neighboring building. Stewart v. 
PA eSPune, ete., R. Co:., 50 Pa. Super. 
88 


[b] Intervening cause.—(1) Where 
decedent, a member of a municipal 
body, was invited by their engineer 
to examine sewage disposal .plants, 
and, while inside a “septic tank,” 
was killed by an explosion of gas 
when a third person lit a match in 
disregard of warning, the act of the 
third person was the proximate 
cause of death. La Rue v. Potts, 91 
N. J. L.. 606, 1038 A 197. (2) Where 
a grinding mill and elevator used 
for the manufacture of mixed feed 
was allowed to become unsafe be- 


A. Existence and Nature of Liability *— 
1. In General. A liability in tort for injuries aris- 
ing from explosives must be based either upon the 
theory of a nuisance or of the existence of negli- 
gence,® and the imputation of negligence will not al- 
ways arise from the fact of an explosion.® 
cordance with the general rules governing torts, the 
proximate cause of the injury‘ and of the damage ® 
must have been defendant’s wrongful act.® 
gree of care required as to explosives, as in the 
case of other dangerous agencies,!® must be com- 
mensurate with the apparent danger. 

[§ 3] 2. Effect of Violation of Statutory or 


EXPLOSIVES 
TI. CIVIL LIABILITY 


In ac- 


The de- 


Statutory and 
COL? 


cause filled with dust which would 
explode on the application of a spark 
or flame, and the owner could in 
the exercise of reasonable care have 
prevented the premises from becom- 
ing thus unsafe, and an explosion 
occurred causing a fire which was 
communicated to the property of an 
individual, the owner was guilty of 
actionable negligence, although the 
spark which fired the dust was pro- 
duced by an intruder. Quaker Oats 
sre v. Grice, 195 Fed. 441, 115 CCA 
43. 

Injuries arising from: 
Sale of explosives see infra §,12. 
Storage of explosives see infra § 10. 
Use of explosive see infra § 17. 


10. See Negligence [29 Cyc 428]. 
11. Quaker Oats Co. v. Grice, 195 
Fed. 441, 115 CCA 343; Pulvin v. 


Hudson Auto Lamp Works, 172 NYS 
340; Amsterdam v. E. I. Dupont de 
Nemours Powder Co., 62 Pa. Super. 
314, 324; Merrill v. Marietta Torpedo 
Co., 79 W. Va. 669, 92 SH 112, LRA 
LOTT 1043) 

“The degree of care rises with 
the danger. It is care according to 
the circumstances.” Amsterdam vy. 
E, I. Dupont de Nemours Powder Co., 
supra, 

[a] Application of rule. — Where 
an automabile gas tank exploded 
while an employee of an automobile 
lamp works company was attempt- 
ting to remove or replace the solder- 
ing on the tank with a blowpipe open 
flame lamp, without first having 
cleaned the tank, the company was 
liable to the owner of the tank who, 
standing near by, was injured by the 
explosion. Pulvin vy. Hudson Auto 
Lamp Works, 172 NYS 340. 

{b] Collection of dust in grain 
elevator.—Quaker Oats Co. v. Grice, 
195 Fed. 441, 115 CCA 343. 

Care required as to: 

Manufacture see infra § 4. 
Sale see infra § : 

Storage see infra § 7. 
Transportation see infra § 25. 
Use see infra-.§ 17. 

12. See cases infra this section. 

13. See infra §§ 6, 50. 

14. See Negligence [29 Cyc 436]. 

15. Shaffer v. Mowery, 265 Pa. 
300, 108 A 654; Smith v. Mine, etc., 
Surply Co., 32 Utah 21, 88 P 683. 

Violation of regulation as to: 
Manufacture see infra § 4, 

Sale see infra § 14, 
Storage or keeping see infra § 6.’ 
Uses see infra §§ 17, 19. 

16. Molin v. Wisconsin Land, etc., 
Co., 177 Mich. 524, 148 NW 624, 48 
LRANS 876; Farrell v. G. O. Miller 
Co., (Minn.) 179 NW 566, 568. 

“Where the laws of a state, en- 
acted for the protection of the pub- 
lic, prescribe certain precautions to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


rules as to statutory construction.’ 
a superfluous negative may be omitted.?° 
text may be considered,?! but where the wording of 
the statute is plain and not ambiguous, other words 


[§§ 2-3 


police power of the state,’* the violation of such a 
regulation is by some authorities held to constitute 
negligence per se.?° 
posed by the statute is manifestly intended for the 
protection and benefit of individuals, the common 
law, when an individual is injured by a breach of 
such duty, will supply a remedy if the statute gives 
none,® but the individual must have been placed in a 
position which gave him particular occasion to in- 
sist upon the duty imposed by the statute.1 
where the statute does not provide therefor, a civil 
action witll not he direetly in consequence of a vio- 
lation without specific allegations sufficient to sup- 
port an action at law as for negligence or willful 
Such regulations are subject to the general 


However, where the duty im- 


But 


For example, 
The con- 


be observed in handling and label- 
ing the volatile oils distilled from 
petroleum, one injured by an explo- 
sion of gas from such oils estab- 
lishes a cause of action by showing 
a breach of the statutory require- 
ment that such breach was the proxi- 
mate cause of the injury and the 
damages sustained thereby.  Peter- 
son vy. Standard Oil Co., 55 Or. 511, 


106 P 337, AnnCasi912A 625.”, Far- 
rell v. G. O. Miller Co., supra. 

[a] For example. — Pub. Acts 
(1909) No. 387, providing that every 


person purchasing gasoline, benzine, 
or naphtha for use or sale at retail 
shall keep it only in barrels, cans, or 
packages painted and lettered (gaso- 
line, benzine, etc.) in red letters, is 
for the benefit of individuals gen- 
erally. Molin v. Wisconsin Land, 


etc., Co., 177 Mich. 524, 143 NW 624, ' 


48 LRANS 876. 

Remedy for statutory rights gen- 
erally see Actions § 95, 

17. Molin y. Wisconsin Land, ete., 


Co:, 177 Mich. 524,.148 NW 624, 48 
LRANS 876. 
[a] For example, defendant al- 


lowed the servants of a lumber com- 
pany to use its blacksmith shop for 
warming and eating dinner and to 
make a fire in a stove therein. Plain- 
liff, a servant of the lumber com- 
pany, was injured when a fellow 
servant in making a fire poured gaso- 
line into the stove out of a can which 
was not marked as required by Pub. 
Acts (1909) No. 87, supposing that 
it.contained coal oil. It was held 
that, as there was no general cus- 
tom to use oil in starting fires, and 
as plaintiff was a mere licensee on 
the premises, he could not recover on 
account of. defendant’s violation of 
the statute, defendant not being 
bound to observe the statute for his 
benefit. Molin. v. Wisconsin Land, 
ete., Co., 117 Mich. 524, 148 NW 624, 
48. LRANS 876. 

18. Wyman vy. 
Coin 1b ede S34. 

19. Construction of statutes sce 
Statutes [386 Cyc 1102 et seq]. 

20. Waters-Pierce Oil Co. v. De- 
selms, 212 U. S 159, 29 Sct 270, 53 
L. ed. 453 [aff 18 Okl 107, 89 P 212}. 

[a] TWlustration.—The first ‘not’ 
may be omitted from requirements 
that oil shall “have not a specific 
gravity of not less than 46 degrees 
Baume.” Waters-Pierce Oil Co. vy. 
Deselms, 212 U. S. 159, 29 SCE 270, 
ee ed. 453 [aff 18 Okl. 107, 89 P 

21. Waters-Pierce Oil Co. v. De- 
selms, 212 U. S. 159, 29 SCt 270, 53 
L. ed. 453 [aff 18 Okl. 107, 89 P 212). 

_[a] Dlustration.—A statute pro- 
viding that “all illuminating fluids 


Boston Blacking 


that flash under the conditions as 


> 


§§ 3-5] 


cannot be read into it.22. The fact that the neces- 
sarily general form of an ordinance prohibiting the 
storing of explosives embraces an innocent object is 
not in itself sufficient to prevent the applicability of 


the ordinance to such object.?3 


[§ 4] 3. Manufacture.?4 The 


an explosive under such circumstances or in such 
places as to constitute a public nuisance will au- 
thorize a recovery by anyone injured by an explosion 
of such explosive without proof of negligence on the 
part of the manufacturer,”> but in the absence of the 
creation of such a nuisance negligence on the part 
of the manufacturer must be shown in order to war- 
rant a recovery.?® Liability extends to injuries from 


prescribed in section one at a less 
temperature than 120 degrees Fah- 
renheit and have not a specific grav- 
ity of not less than 46 degrees 
Baume, that is, all oils which fail to 
stand both tests, shall be branded by 
the inspector ‘Rejected’”’ is not mean- 
ingless as excluding all oils lower 
than forty-six degrees and permit- 
ting all oils above forty-six degrees 
to be sold as not dangerous, when 
it is taken in connection with its 
context and with the inverse scale 
of the Baume hydrometer on which 
in ascertaining specific gravity the 
heavier the oil is which is tested the 
lower will be the number indicated 
on the scale and the number will 
be higher where the oil is lighter or 
more volatile. Waters-Pierce Oil Co. 
v. Deselms, 212-U. S. 159, 167, 29 SCt 
270, 53 L. ed. 453 [aff 18 Okl. 107, 89 
2826 

22. Standard Oil Co. v. Birming- 
ham, 202 Ala. 97, 79 S 489. 

[a] MTlustration. — An ordinance 
that “‘gasolines, benzines, and naph- 
thas, shall have a specific gravity at 
60 degrees Fahrenheit of not less 
than 58 or more than 84,” being 
clearly expressed and unambiguous, 
will not be construed as if the word 
“specific”? was omitted, and the words 
“degrees Baume” added at the end, 
or as though there was a decimal 
point before the 58 and 84, although, 
being unreasonable and incapable of 
performance as it stands, it would, 
by such construction, be made rea- 
sonable and capable of enforcement. 
Standard Oil Co. v. Birmingham, 202 
Ala. 97,.79 S 489. 

23. Pierce Oil Corp. v. Hope, 248 
U.S. 498, 39 SCt 172, 63, L. ed. 381 
{aff 127 Ark. 38, 191 SW 405, Ann 
Cas1918BH 143]. 

24. Gas explosions see Gas [20 
Cye 101047 

Sale by manufacturer see 

13. 

Steam boiler explosions see Steam 
[86 Cye 1261]. 

25. Huntington, ete, Land Dev. 
Co. v. Phoenix Powder Mfg. Co., 40 


infra 


W. Va. 711, 21 SE 1037; Wilson v. 
Phenix Powder Mfg. Co., 40 W. 
Va4li3,..21, SH -/1035,. 52, AmSR 
890. 


26. Quaker Oats Co. v. Grice, 195 
Fed. 441, 115 CCA 343; Stone v. Van 
Noy R. News Co., 153 Ky. 240, 154 
SW 1092; Travell v. Bannerman, 174 
N. Y. 47, 66 NE 583 [rev 71 App. Div. 
439, 75 NYS 866]; Cosulich v. Stan- 
dard, Oil. \Co.,. 122 .N: Y.. 118;..25. NE 
259, 19 AmSR 475; Amsterdam _v. 
E. I. Dupont de Nemours Powder 
Co., 62 Pa. Super. 314; Sigman v. Mc- 
Abee Powder, etc., Co., 39 Pa. Super. 
559. See Judson v. Giant Powder Co., 
107 Cal. 549, 40 P 1020, 48 AmSR 146, 
29 LRA 718 (where it is said that the 
duty which the law enjoins upon 
such a manufacturer and the duty 
enjoined upon all other persons in 
the conduct of their business differs 
ouly in the degree of care to be exer- 
cised). ‘ 

[a] The dumping of explosive 
waste material from an ammunition 
factory into an open lot where children 
are in the habit of playing, and 


EXPLOSIVES 


manufacture of 


where it may become a dangerous 
agency, may, where shown to have 
been done by defendant or his agents, 
present a question of fact for the 
jury as to negligence. Travell v. 
Bauerman, 174 N. Y. 47, 66 NE 583 
[rev 71 App. Div. 439, 75 NYS 
866]. 

27. Liggett v. Excelsior Powder 
Mfg. Co., 274 Mo, 115, 202 SW 372; 
Schnitzer v. Excelsior Powder Mfg. 
Co., (Mo. A.) 160 SW 282. 

[a] Illustration. — A _ corporation 
manufacturing and storing blasting 
powder and other dangerous explo- 
Sives Owes a duty to passengers in a 
train passing near its property to 
protect them from concussion and 
vibration, and consequent breakinzs 
of glass in car windows, as well as 
from missiles thrown from the ex- 
plosion itself. Schnitzer v. Excelsior 
Romer Mfg. Co., (Mo. A.) 160 SW 

28. Ground of forfeiture cf insur- 
ance policy see Fire Insurance [19 
Cye 1738]. 

29. Blasting as nuisance see Nui- 
sances [29 Cyc 1167]. 

Fire works as nuisance see Nui- 
sances [29 Cye 1174]. 

Oil and gas wells and tanks as nui- 
Sances see Nuisances [29 Cyc 1177]. 

Storage of explosives as nuisance 
see Nuisances [29 Cyc 1172]. 

30. U. S.—Kerbaugh v. Caldwell, 
151 Fed. 194,-80 CCA 470, 10 AnnCas 
453; Hazard Powder Co. v. Volger, 58 
Fed. 152, 7 CCA 130. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v.. Prosch, 190 Ala: 290, 67 S 516; 
Whaley v. Sloss-Sheffield Steel, etc., 
Co., 164 Ala. 216, 51 S 419, 20 Ann 
Cas 822. 

Cal.—Fisher v. Western Fuse, etce., 
Co., 12 Cal. A, 789, 108 P 659. 

Colo.—Willson v. Colorado, etc., R. 
Co., 57 Colo. 308, 142 P 174, 

Ill.—Laflin, etc, Powder Co. v. 
Tearney, 131 Ill. 322, 23 NE 389, 19 
AmSR 34, 7 LRA 262; Wright v. Chi- 
cago, ete., R. Co., 27 Ill. A. 200. 

Mass.—Moeckel v. Cross, 190 Mass. 
280, 76 NE 447; Flynn v. Butler, 
189 Mass. 377, 75 NE 739. 

Mo.—Holman vy. Clark, 272 Mo. 266, 
198 SW 868; Schnitzer v. Excelsior 
Powder Mfg. Co., (A.) 160 SW 282; 
French v. Center Creek Powder Mfg. 
Co. 2173 , Mo.-\A...220, 158) SW .723; 
Scalpino v. Smith, 154 Mo. A. 524, 135 
SW 1000. 

N. J—McAndrews v. Collerd, 42 N. 
J. L. 189, 36 AmR 508. 

N. Y.—Heeg v. Licht, 80 N. Y. 579, 
386 AmR 654, 8 AbbNCas 355 [rev 16 
Hun 257]; Reilly v. Hrie R. Co., 72 
App. Div. 476, 76 NYS 620 [aff 177 
N. Y. 547 mem, 69 NE 1130 mem]; 
Prussak v. Hutton, 30 App. Div. 66, 
51 NYS 761; Lounsbury v. Foss, 80 
Hun 296, 30 NYS 89 [aff_145 N.Y. 
600 mem, 40 NE 164 mem]; Levin v. 
New York Cent., etc., R. Co., 133 NYS 
467; Myers v. Malcolm, 6 Hill 292, 
41 AmD 744. j 

Oh.—Bradford Glycerine Co. v. St. 
Marys Woolen Mfg. Co., 60 Oh. St. 
560, 54 NE 528, 71 AmSR 740, 45 
LRA 658; Laugabough v. Anderson, 
CO Ohy Cin. .Ot, 178, La. Oh..Cirs Dec, 
341; St. Marys’ Woolen Mfg. Co. v. 
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concussion as well as from flying material thrown 
by an explosion.27 

[§ 5] 4. Storage or Keeping 28—a. In General. 
One who stores and keeps gunpowder, dynamite, or 
other explosives upon his premises, under circum- 
stances rendering him guilty of maintaining a nuis- 
ance in so doing,”® is liable for all damages resulting 
from an explosion of such explosives whether he is 
chargeable with negligence or not.2° He is bound to 
take every possible precaution to prevent injury,*1 
the only exceptions being a possible explosion pre- 
cipitated by an unanticipated natural force,®? or the 
wrongful acts of persons over whom he has no con- 
trol and which reasonably could not be anticipated.33 


Bradford Glycerine Co., 14 Oh. Cir. 
Ct. 3522. f } 

Tenn.—Cheatham  y, 
Swan 213, 55 AmD 734, 

Tex.—Houston, etc., R. Co. v. Cay- 
anaugh, (Civ. A.) 173 SW 619. 

Utah.—Smith v. Mine, ete., Supply 
Co., 32. Utah 21, 88 P 683. 

W. Va.—Wilson v. Phoenix Powder 

Mfg. Co., 40 W. Va. 413, 21 SE 1035, 
092 AmSR 890 [crit Peo. v. Sands, 1 
Johns. (Ni) Y.) 78,°3-AmD 296]. 
_ “Explosives may be stored or kept, 
in such quantities, and of such kinds, 
and in such localities, and for such 
time, and for such purposes, as to be 
per se a nuisance; and in such cases 
the person so creating, or so con- 
tinuing, such nuisance, is liable for 
all damages suffered in consequence 
thereof, irrespective of negligence or 
want of care in so storing, keeping, 
causing, or allowing explosions there- 
of.” Whaley v. Sloss-Sheffield, etce., 
Steel Co., 164 Ala. 216, 225, 51 S 419, 
20 AnnCas 822. 

“The keeping of gunpowder, niiro- 
glycerine, or other explosive sub- 
stances, in large quantities, in the 
vicinity of a dwelling-house or place 
of business, is a nuisance per se, 
and may be abated as such by action 
at law or injunction in equity: and 
if actual injury results therefrom, 
the person keeping them is liable 
therefor, even though the act occa- 
Sioning the explosion is due to other 
persons, and is not chargeable to his 
personal negligence.” McAndrews v. 
Ngee 42 N. J. L. 189, 192, 36 AmR 

“The maintenance by the defendant 
of a powder magazine, containing a 
large quantity of powder, within the 
city limits, in violation of the city 
ordinance, was a nuisance which ren- 
dered the defendant liable for the 
injury resulting to the plaintiff from 
its explosion. It is no defense to 
such an action that the magazine 
was properly constructed and the 
powder carefully stored therein, and 
that the explosion was due to no 


Shearon, 1 


personal negligence of the defend- 
ant or its agents. It is liable for 
the injuries resulting from its ex- 


plosion from any cause, because its 
location under the ordinance made 
it a nuisance.” Hazard Powder Co. 
tag. ee 58 Med. 152). 166,50 (CCA 

[a] Crude oil.—When a jury has 
determined that crude oil is a highly 
inflammable and dangerous’. sub- 
stance, and a constant menace to 
property in its vicinity, when stored 
in large quantities, it is not neces- 
sary to a recovery by a party, whose 
property has been destroyed by fire 
arising from the escape of petroleum 
so stored, to show negligence on the 
part of its owners, but such owners 
must keep it on their own premises 
at their peril. Laugabough v. Ander- 
son; 22 “Oh: Cire Ct. 178,912 ‘Oh, Cir: 
Dec. 341. 

31. Flynn v. Butler, 189 Mags, 377, 
75 NE 730. 

32. Flynn v. Butler, 189 Mass. 377, 
75 NE 730. 

33. Flynn v. Butler, 189 Mass. 377, 
75 NE 730. 
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Although the immediate cause of the explosion of a 
powder magazine or storehouse is lightning, this 
constitutes no defense as an intervening cause, since 
the occurrence and effect of lightning ean reasonably 
be anticipated.24 However, the wrong charged must 
be the proximate cause of the injury.* 
is not limited to the premises adjacent to those on 
Where, however, 
the storing of explosives is not a nuisance nor in 
violation of the law, liability does not arise for 
injuries occasioned by an explosion in the absence of 
negligence on the part of defendant.* 
Notwithstanding the nuisance is legalized as where 
it is created in doing work pursuant to legislative 


which the explosive is stored.%¢ 


84. Prussak v. Hutton, 30 App. 
Div. 66, 51 NYS 761; Cheatham v. 
Shearon, 1 Swan (Tenn.) 2138, 55 
AmD 734. 

35. Bennett v. O’Dell Mfg. Co., 76 
N. H. 180, 80 A 642; Perry v. Roch- 
ester Lime Co., 219 N. Y. 60, 113 NE 
529, LURA1917B 1058 [aff 163 App. Div. 
934, 147 NYS 11386]; Schuck v. Main, 
89 Misc. 251, 79 NYS 399; McGehee v. 
Norfolk, etc., R. Co., 147 N. C. 142, 
60 SE 912, 24 LRANS 119. | ; 

[a] Storage of dynamite in build- 
ing in violation of ordinance is proxl- 
mate cause of injury to fireman by 
explosion of dynamite by fire in 
building in which he is on duty. Pin- 
son vy. Young, 100 Kan, 452, 164 P 
1102, LRAI917F 621. 

86. Bradford Glycerine Co. v. St. 
Marys Woolen Mfg. Co., 60 Oh, St. 


560, 54 NE 528, 71 AmSR 740, 45 
LRA 658. 
[a] Nonadjacent owners. — The 


fact that the property injured was 
not on premises adjacent to those 
on which the explosive was stored 
will not defeat recovery, since the 
storage of nitroglycerine and such 
explosives is a nuisance to all with- 
in the circle of danger. Bradford Gly- 
- cerine Co. v. St. Marys Woolen Mfg. 
Cor, 60NOh. St.2560, 54 NE 528; 71 
AmSR 740, 45 LRA 658. 

87. U. S.—Maryland v. General 
Stevedoring Co., 213 Fed. 51 [aff 219 
Fed. 827, 135 CCA 497]; The Ingrid, 
195 Fed. 596. 

Ala.—Hamilton v. Cranford Mer- 
cantile Co., 201 Ala. 403, 78 S 401; 
Chambers v. Milner Coal, etc., Co., 
1438 Avas’ 255,°399/S 1703) Kinney — v. 
Koopman, 116 Ala. 310, 22 S 593, 67 
AmSR 119, 87 LRA 497; -Collins v. 
Alabama Great Southern R. Co., 1u4 
Ala. 590, 16 S 140; Cook v. Anderson, 
Son Ada. S998 Beit. 

Ark.—Waters-Pierce Oil Co. v. 
Knisel, 79 Ark. 608, 96 SW 342. 

Cal.—Kleebauer v. Western Fuse, 
ete, (Coy, 188 Cal v497,. 71 PV 617,194 
AmR 62, 60 LRA 377, 69 P 246. 

Colo.—Denver, etc., R. Co. v. Con- 
wey 8 Colo, el, %5Y PP 242.. 54° -AnrR 

if : ¢ 

Fla.—Moore vy. Lanier, 52 Fla. 253, 
42 S 462. 

Ill.— Chicago, etc., R. Co. v. Epper- 
son, 26/1 A: 72. 

Towa.—Kress v. Lane, 171 NW 571. 

Ky.—Miller y. Chandler, 163 Ky. 
301, 173 SW 779, 163 Ky. 305, 1738 
SW 780; Cincinnati, ete., R. Co. v. 
Padgett, 158 Ky. 301, 164 SW 971; 
Brown vy. Thomas Blackwell Coal, 
etc., Co., 24 Ky. 324, 99 SW 299. 

Mass.—Bellino v. Columbus Constr. 
Co., 188 Mass. 430, 74 NE 684. 

Minn.—Dahl y. Valley Dredging 
Co., 125 Minn. 90, 145 NW 796, 52 
LRANS 1173; Clarkin v. Biwabik- 
AE ie Co., 65 Minn. 488, 67 NW 

Mo.—Holman vy. Clark, 272 Mo. 266, 
198 SW 868; Schnitzer v. Excelsior 
Powder Mfg. Co., (A.) 160 SW 282. 

Mont. — O’Brien v. Corra-Rock 
es Min. Co., 40 Mont. 212, 105 P 

Nebr.—Slayton v. Fremont, ete., R. 
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Liability 


se.t° 


Co., 40 Nebr. 840, 59 NW 510. 

N. Y.—TorgesSen v, Schultz, 192 N. 
Y. 156, 84 NH-956, 127 AmSR 894, 18 
LRANS 726; Fillo v. Jones, 2 Abb. 
Dec. 121, 4 Keyes 328; Holmes v. 
Delaware, ete., Co., 128 App. Div. 24, 
112 NYS 421; Lee v. Vacuum Oil Co., 
54 Hun 156, 7 NYS 426 [app dism 126 
N. Y. 670 mem, 27 NE 1020 mem]; 
Heeg v. Licht, 16 Hun 257 [aff 80 N. 
Y. 579, 8 AbbNCas 355, 36 AmR 654]; 
Peo. v. Sands, 1 Johns. 78, 3 AmD 


296. 

N. C.—Barnett v. Cliffside Mills, 
167 N. C. 576, 88 SE 826; McGehee v. 
Norfolk, etes RR: -Co.,7 147. N.C. 142; 
60 SE 912, 24 LRANS 119. 

Oh.—Cincinnati, etc. R. Co. v. 
Tafelski, 31 Oh. Cir. Ct. 648; Ameri- 
can Gypsum Co, v. Lake Shore, ete., 
Ri Coe, TOs ALS Ps? 

Pa.—Finkbeiner v. Solomon, 224 
Pa, 333, 74 A 170, 24 LRANS 1257; 
Derry Coal, etc., Co. v. Kerbaugh, 
222 Pa. 448, 71 A 915; Stewart v. 
Pittsburg, ete, R. Co., 50 Pa. Super. 
bee Kiser v. Kerbaugh, 40 Pa. Super. 
16 


Ont.—McShane v. Toronto, ete., R. 
Co:, 315 Ont! “185; tones v. ‘Grand 
Trunk.) Cos ue Wey. @ obs wlgies 

[a] A car of dynamite kept six 
days on a pier to be loaded on a ves- 
sel for foreign shipment was held 
to be in course of transportation and 
not in storage, and the railroad was 
not liable to absence of negligence, 
the custom allowing ten days for 
such transfer. The Ingrid, 195 Ped. 
596. But see Willson v. Colorado, 
ete;, ‘R-Co.," 57 Colo, /808) 4424 Pr 17/4 
(car of high explosives held a nui- 
sance). See also infra § 25. 

[b] The keeping of powder by a 

manufacturer of fuse is not neces- 
sarily a nuisance, so as to make it 
liable for an explosion thereof, but 
the business when commenced hay- 
ing been located in a proper place, 
and having been carried on with 
care, and the explosion having been 
caused by a stranger going into the 
magazine and willfully blowing it 
up, the manufacturer is not liable. 
Kleebauer v. Western Fuse, etc., Co., 
138 Cal. 497, 71 P 617, 94 AmSR 62, 
69 P 246, 60 LRA 877. 
_ l(c] Supply for blasting.—Having 
in readiness near sewer work dyna- 
mite in proper quantities for use in 
blasting is neither necessarily, nor 
So probably, dangerous when man- 
aged in the ordinary way, as to con- 
stitate a thing inherently dangerous. 
Holman vy. Clark, 272 Mo. 266, 198 
SW 868. 

38. McAndrews v. Collerd, 42 N. 
J. L. 189, 86 AmR 508. 

Damage from legalized nuisance 


chats see Nuisances [29 Cyc 
39. Ricker v. McDonald, 89 App. 


Div. 300, 85 NYS 825. 

[a] For example, L. (1891) p 8 
e 4, providing for rapid transit rail- 
ways in cities of over one million 
inhabitants, and giving a_ general 
power to a board of rapid transit 
commissioners to determine the ne- 
cessity of a rapid transit railway, 


i [§§ 5-6 


authority, liability may exist toward a private in- 
dividual damaged thereby.*® 
statute will not authorize the storage of explosives 
in such a manner as to constitute a nuisance.*° 

[§ 6] b. Violation of Statute or Ordinance. 
The violation of an ordinance regulating the storage 
of dangerous explosives, designed for the safety of 
life, limb, and property, constitutes negligence per 
Apart from the question of negligence one 
who keeps explosives in violation of a statute or 
ordinance is, according to the weight of authority, 
liable for damages proximately caused by an ex- 
plosion thereof.4! A regulation prohibiting the stor- 
age of explosives beyond a certain amount has been 


A mere permissive 


and do all things necessary to carry 
out the work, is merely a permissive 
statute, and does not give such com- 
missioners power to store dynamite 
in the heart of a great city, contrary 
to the ordinances of the city. Ricker 


v. McDonald, 89 App. Div. 3090, 85 
NYS 825. j 
40. Smith vy. Mine, etc., Supply 


Co., 32) Utah® 21, 88 “P6823. 

[a] Keeping gasoline.—A person 
cannot be convicted of negligence in 
keeping gasoline upon his premises 
in violation of the provisions of the 
act of May 15,1874-(P.L. p 189, §§ 1, 
5, 8) where it appears that the gaso- 
line was kept in a restaurant. for 
illuminating purposes, and not for 
sale, and there is no proof that the 
gasoline was less than 110 degrees 
Fahrenheit, or that it was explosive 
within the prohibition of the act. 
Donahue v. Kelly, 181 Pa. 93, 37 A 
186, 59 AmSR 632. 

41. U. S—Hazard Powder Co. v. 
Volger) 58 Wed: 152; 7°CCA 130, 

Ala.—Kinney v. Koopman, 116 Ala. 
cow 22 $598, 67 AmSR 119, 37_LRA 


Ill.—Laflin, ete., Powder Co. vy. 
Tearney, 131 Ill. 322, 23 NE 3889, 19 
AmSR 34, 7 LRA 262. 

Kan.—Pinson v. Young, 100 Kan. 
452, 164 P 1102, LRA1917F 621. 

Mass.—Moeckel vy. Cross, 190 Mass. 
280, 76 NE 447. 

Mo.—John G. Kupferle Fdy. Co. v. 
St. Louis Merchants’ Bridge Termi- 
nal R. Co., 275 Mo. 451, 205 SW 57. 

Mont.—Cameron vy, Kenyon-Connell 
Commercial Co., 22 Mont. 312, 56 P 
pees 74 AmSR 602, 44 LRA 508 (stat- 
ute). 

N. J.—McAndrews y. Collerd, 42 N. 
J. L. 189, 36 AmR 508. 

N. Y.—Petry v. Rochester Lime 
Co., 219 N. Y. 60, 113 NE 529, LRA 
1917B 1058 [aff 163 App. Div. 934, 
147 NYS 1186]; Ricker v. McDonald, 
89 App. Div. 300, 85 NYS 825. 

{a] Violation of state statute 
while complying with ordinance.— 
The fact that powder stored in de- 
fendants’ warehouse did not exceed 
the quantity allowed by a city ordi- 
nance does not relieve them from 
liability for death or injury from an 
explosion, if the amount kept by de- 
fendants was in excess of that au- 
thorized by a state statute. Cameron 
v. Kenyon-Connell Commercial Cas 
22 Mont, 312, 56 P £58, 74 AmSR 602, 
44 LRA 508. 

[b] Explosion must be proximate 
cause of loss.—The mere act of keep- 
ing explosive oils in violation of an 
ordinance will not give a right of 
action to a person whose property: is 
destroyed by a fire caused by an ex- 
plosion of such oils; it must also 
appear that such keeping was the 
proximate cause of the damage. 
Wright v. Chicago, ete. R. Cowra 
THA 200: 


[ec] Marking vessel.A municipal 


ordinance, prohibiting the keeping in 


any one store of more than fifty 
pounds of gunpowder, and requiring 
the powder to be kept in a metal ves- 
sel, with the word “Powder” painted 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numb 
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held to be violated, even though the storage was only 
temporary or in due course of transportation,? and 
although no damage resulted therefrom.*? 
act prohibiting the keeping of explosives applies to 
dealers rather than carriers, and is not violated by 
the temporary deposit of explosives by a carrier on 
his premises while they are in transitu.‘4 
dinance making it unlawful to have or keep explo- 
Sives except in licensed magazines applies only to 
explosives to be taken out and used elsewhere, and 
not to explosives left temporarily along the line of 
A brick structure en- 


work for immediate use.* 
tirely open on one side cannot be 


within the meaning of an ordinance regulating the 


storage of dangerous explosives.*® 


[§ 7] ¢ 


on the top or side, which top or side 
must be Kept exposed to view, near 
the main entry of the store, does not 
require the box containing powder to 
be so located as to be visible from 
the street at times when, in the or- 
dinary course of trade, the store is 
not open for business. Rathbun v. 
Woehite, 157° Cal! 248, 107 P 309: 
42. Wright v. Chicago, etc., R. Co., 


27 Ill. A. 200; Foote v. New York 
mire Dept, +o. hill CN. Y.) 99's Et. 
Worth, etc. v. Beauchamp, 


Pts On 
95 Tex. 496, 68 SW 502, 93 AmSR 864, 
58 LRA 716. : 

43. Foote v. New York Tire Dept., 
bertill GN. 2 Y a9 9- 

44. Biggs v. Mitchell, 2 B. & S. 
523, 110 ECL 523, 121. Reprint 1167. 
See Maryland vy. General Stevedoring 
Co., 213 Fed. 51 [aff 219 Fed. 827, 135 
CCA 497] (collection of large quan- 
tity of dynamite by steamship com- 
pany not a nuisance). 

45. Hall v. New York, etc., R. Co., 
121 App. Div. 488, 106 NYS 106. 

‘ [a] Mlustration.—The keeping of 
dynamite by a contractor engaged in 
widening railroad tracks along the 
line of work for immediate use is 
not within an ordinance making it 
unlawful to have or keep dynamite 
in any place except in magazines 
erected for the purpose according to 
plans approved by the fire commis- 
sioners and under a license from the 
mayor. Hall 'v. New York, etc., R. 
Co., 121 App. Div. 488, 106 NYS 106. 

.46. Smith v. Mine, ete, Supply 
Co., 32 Utah 21, 88 P 683. 

47. Stephens v. Stephens, 172 Ky. 
780, 189 SW 1143; McGuffey v. 
Pierce-Fordyce Oil Assoc., (Tex. Civ. 
A.) 211 SW 335. 


48. Whaley v. Sloss-Sheffield, etc., 
Co., 164 Ala, 216, 226, 51 S 419, 20 
AnnCas_ 822; McGuffey v. _Pierce- 
Fordyce Oil Assoc., (Tex. Civ. A.) 
211 SW 335. 

“All of the! decisions, however, 


hold that if the persons storing or 
keeping dangerous explosives are 
guilty of any negligence, or want of 
reasonable care, in the storing or 
keeping, or in allowing or causing 
the explosion thereof, they are liable 
for the damages or injury in_ con- 
sequence thereof, whether the keep- 
ing or storing was a nuisance or 
not, that the question of a nuisance 
or not is immaterial, if negligence 
or want of care be present, and con- 
tributes to the explosion and injury, 
and, if it be a nuisance per se, then 
the question of other negligence or 
want or care is immaterial, or at 
least unnecessary, to fix liability. 
Whaley v. Sloss-Sheffield, etc., Cow 
supra. 

29. Ala.—Sloss-Sheffield Steel, etc., 
Co. v.. Prosch, 190 Ala. 290, 67_S 516. 

Ark.—Waters-Pierce Oil Co. v. 
Knisel, 79 Ark. 608, 96 SW 342, 


Negligence—(1) In'General. 
negligently handles or stores explosives upon his 
premises is liable for injuries resulting to others by 
reason of such negligence,** and this without regard 
to the question of whether the storing or handling 
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But an 
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An or- 


a vault or safe, 


One who 
be apprehended 


Colo.—Willson v. Colorado, ete., R. 
Co., 57 Colo,,'303, 142 P 174: 

Ky.—Cincinnati, etc, |R. Co. ’v. 
TMC 158 Ky. 301, 303, 164 SW 

Minn.—Clarkin v. Biwabik-Besse- 
mer Co., 65 Minn. 483, 67 NW 1020. 


N. Y.—Furth v. Foster, 30 N. Y. 
Super. 484. 

Oh.—Hamilton, ete, R. Co. v. 
Tareiskin 13" Oh: Cir 7Ct LON S: 7200: 


Pa.—Kilbride v. Carbon-Dioxide, 
CLC. Cor, e201 be.. Doge. Dd Al Soe TU os 
AmSR 829. 

“Due care in any case is the care 
usually exercised by men of ordinary 
prudence in like cases and under like 
circumstances.” Dahl v. Valley 
Dredging Co., 125 Minn. 90, 95, 145 
NW 796, 52 LRANS 1173. 

‘Tt is the duty of persons who keep 
in their possession or employ in their 
business, that which unless carefully 
guarded and cautiously used is dan- 
gerous to others, to exercise such 
care to see that the dangerous agency 
is so kept and used as not to inflict 
injury upon others as an ordinarily 
prudent person ‘would be_ expected 
to exercise in the use and keeping 
of such dangerous agency.’ Cincin- 
nati, etc., R. Co. v. Padgett, supra, 

[a] Storage near living rooms 
negligent per se.—To put a number 
of slaves into a room to cook, eat, 
and sleep, with an open keg of pow- 
der under their sleeping bunk, un- 
known to them, is negligence, and 
subjects the negligent bailee to dam- 
ages for an injury to the slaves by 
reason of the explosion of the pow- 
der, Allison v. Western North Caro- 
lina R. Co., 64 N. C. 382. 

50. Mich. — Wood v. 
Motor Co., 175 NW 449. 4 

Minn.—Dahl v. Valley Dredging 
Co., 125 Minn, 90, 93, 145 NW _ 796, 
52 LRANS 1173; Mattson v. Minne- 
sota; etc., R..Co;, 95 Minn, 477, 104 
NW 443, 111 AmSR 483, 70 LRA 503, 
5 AnnCas 498. 

N. J.—Howell v. Lehigh Valley R. 
COn5 1 09 Ay B09, ; Be 

N. C.—Barnett v. Cliffside Mills, 
167 N. C. 576, 83 SE 826. 

Pa.—Sowers v. McManus, 214 Pa. 
244, 63 A 601. 

“The rule in respect to dangerous 
explosives requires a vigilance in 
safeguarding them commensurate to 
the character of the explosive and 
the danger to be apprehended there- 


Chalmers 


from.” Dahl vy. Valley Dredging Co., 
supra. 
[al Gross negligence.—Where de- 


fendant’s servant, intrusted with a 
repair of a powder magazine which 
had become defective and dangerous 
by a leakage of nitroglycerine, be- 
fore removing dynamite and gun- 
powder therein, as directed, poured 
a liquid on the discolored area which 
had been furnished him, and then 
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\ 


without negligence under the circumstances would 
constitute a nuisance,‘® 

(2) Degree of Care Required. One keep- 
ing or storing dangerous explosives must exercise 
reasonable care,*? which is such care as is commen- 
surate with the apparent danger.5° Accordingly it is 
said that the utmost caution and highest degree of 
care must be used in the care and custody of dan- 
gerous explosives, such as powder and dynamite,51 
and a high degree of care is required in the posses- 
sion and storage of explosives generally,®? especially 
where young children are involved.53 
quiring one who has the control of dangerous ex- 
plosives or permits them to be upon his premises to 
exercise a degree of care in guarding them against 
injury to others, commensurate with the danger to 


The rule re- 


applies, however, only where the 


person whom it is sought to hold responsible for 
resulting injuries is chargeable with notice of the 
existence and presence of the explosives.54 


began scrubbing the surface with a . 
broom, which resulted in a general 

explosion, such facts justified a find- 

ing that he was not only lacking in 

ordinary care but was guilty of gross 

negligence. Oulighan y. Butler, 189 

Mass. 287, 75 NH 726. 

51. Kan.—Clark v. E. I. Dupont 
de Nemours Powder Co., 94 Kan. 268, 
146 P 320, LRAI915E 479, AnnCas 
1917B 340. 

Mass.—Flynn v. Butler, 189 Mass. 
377, 75 NE 730. 

Minn.—Mattson‘v. Minnesota, etc., 
RCo; 9b) Minn, 477, 482) Oa Ney: 
443, 111 AmSR 483, 70 LRA 508, 5 
AnnCas 498. 

Miss.—Hamblin v. Gano, 76 S' 633; 
McTighe vy. Johnson, 114 Miss. 862, 
75S 600. 

Pa—Derry Coal,” ete,, .Co. we ikeers 
baugh,) (22 "Par -448," 451; [TT A ot6s 
Sowers v. McManus, 214 Pa. 244, 63 
A 601, 

W. Va.—Merrill v. Marietta Tor- 
pedo Co., 79 W. Va. 669,92 SE 112, 
LRAI1917F 1043. 

“The degree of care required of 
persons having the possession and 
control of dangerous explosives, such 
as firearms and dynamite, is of the 
highest. The utmost caution must 
be used in their care and custody, 
to the end that harm may not come 
to others from coming in contact 
with them. The degree of care must 
be commensurate with the dangerous 
character of the article.’ Mattson 
v. Minnesota, etc., R. Co., supra [quot 
Clark vy. E. I. Dupont de Nemours 
Powder .Co., 94 Kan. 268, 271, 146 P 
3403 LRA1915E 479, AnnCasi917B 

“While the possession of dyna- 
mite to be used for lawful purposes 
is neither unlawful nor negligent, 
the person in possession of it is, 
as to third parties, bound to the 
highest degree of care, and failure 
to take any reasonable precaution to 
prevent explosion of it while in stor- 
age is negligence.’ Derry Coal, ete., 
Co. v. Kerbaugh, supra. 

[a] Powder magazine in city.— 
The maintenance of a powder house 
in a city or thickly populated com- 
munity requires “every possible pre- 
caution to prevent injury therefrom 
to those living in the neighborhood.” 
Flynn v. Butler, 189 Mass. 377, 387, 
75 NE 7380. 

62. Clark v. E. I. Dupont de Ne- 
mours Powder Co., 94 Kan. 268, 146 
P 320, LRA1915E 479, AnnCas1917B 
340; Crabb v. Wilkins, 59 Wash. 302, 
109° P 807. 

53. Mattson v. Minnesota, etc., R. 
Co., 95 Minn. 477, 104 NW 448, 111 
AmSR 4838, 70 LRA 5038, 5 AnnCas 
498; Crabb v. Wilkins, 59 Wash. 302, 
109 P 807. ‘ ; 

54. Larson v. Duluth, etc., R. Co., 
142 Minn, 366, 172 NW 762, 
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placed.®® 


[§ 10] (4) Proximate Cause. 


tablish hability, the negligence alleged in keeping the 
explosive must be the proximate cause of the in- 
jury.** But, since disastrous results from negligence 
in the care of high explosives may reasonably be 


55. Rathbun vy. White, 157 Cal. 
248, 107 P 309. : 

56. Ark.—Pittsburg Reduction Co. 
v. Horton, 87 Ark. 576, 113 SW 647, 
18 LRANS 995. 

Iowa.—kKress v. Lane, 171 NW 571. 

Kan.—Clark v. E. I. Dupont de Ne- 
mours Powder Co., 94 Kan. 268, 146 
P 320, LRA1915E 479, AnnCas1917B 


340. 
Ky.—Cincinnati, ete, R. \Co. v. 
Padgett, 158 Ky. 301, 164 SW 971; 


Watson v. Kentucky, ete., Bridge R. 
Co., 187 Ky. 619, 126 SW 146, 129 
SW 341; Georgetown Tel. Co. v. Mc- 
Cullough, 118 Ky. 182, 80 SW 782, 
26 KyL 72, 111 AmSR 294. : 

Mass.—Leahy v. Standard Oil Co., 
224 Mass. 352, 112 WH ‘950; Horan v. 
Watertown, 217 Mass. 185, 104 NE 
464; Jacobs v. New York, etc, R. 
Co., 212 Mass. 96, 98 NE 688, 40 
LRANS 41; Oulighan v. Butler, 189 
Mass. 287, 75 NE 726; Stone v. Bos- 
ton, etec., R. Co., 171 Mass. 536, 51 NE 
1, 41 LRA 794. ; 

Minn.—Vills v. Cloquet, 119 Minn. 
277, 138 NW 33. : é 

Mo.—Moore y. Jefferson City Light, 
etc., Co., 163 Mo. A. 266, 146 SW 825. 

N. H.—Bennett v. Odell Mfg. Co., 
T6.N, EL 180," 80 A 642° : 

N. Y.—Perry v. Rochester Lime Co., 
219 N. Y. 60, 113 NE 529, LRA1917B 
1058; Holmes v. Delaware, etc., Co., 
128 App. Div. 24, 112 NYS 421; Shuck 
Va) Main, 39. Mise, 251; 79 NYS. 399: 

N. C.—Fanning vy. White, 148 N. 
C. 541, 62 SE 734; McGehee v. Nor- 
folk, ete., R. Co., 147 N. C, 142, 60 SE 
912, 24 LRANS 119. : 

Okl.—Pollard v. Oklahoma City R. 
Co., 36 Okl. 96, 128 P 300, AnnCas 
1915A 140. 

Pa.—Finkbeiner vy. Solomon, 225 
Pa. 333, 74 A 170, 24 LRANS 1257; 
Stewart v, Pittsburg, etc., R. Co., 50 
Pa. Super. 588. 

R. I.—Afflick v. Bates, 21 R. I. 281, 
43 A 539, 79 AmSR 801. c 

Tex.—Houston, etc., R. Co. vy. Cav- 
anaugh, (Civ. A.) 173 SW 619; Little 
v. James McCord Co., (Civ. A.) 151 
SW_ 835; Houston Belt, etc., R. Co. 
v. O'Leary, (Civ. A.) 1386 SW 601. 

Wash.—Mathis v. Granger Brick, 
etc., Co., 85 Wash. 634, 149 P 3: 

[a] Meld not proximate cause,— 
(1) It being averred that the fire was 
“set” to the building in which the 
gasoline was stored, such act was a 
wrongful one, and the proximate 
cause of the resulting fire destroying 
plaintiff's property. Kress v. Lane, 
(Iowa) 171 NW 571. (2) The negli- 
gent storage of dynamite is not the 
proximate cause of injuries result- 
ing from its explosion when a tres- 
passer willfully shoots into the shed 
containing it. Fanning vy. White, 148 
N. C. 541, 62 SE 734: McGehee v. 
Nortolky etc, RCo.  T47N. Coli4 2° 
60 SE 912, 24 LRANS 119. (3) The 
explosion of a cap near plaintiff who 
was injured was the proximate cause 
of his injury, and not the keeping of 
it in a tool box by a city, from which 
it was taken by some unknown per- 
son and left outside the box, where 
lt was afterward found. Afilick v. 


(3) Effect of Compliance with Statutes 
or Ordinances. One complying with a municipal or- 
dinance prescribing regulations for the storing of 
explosives is not relieved from lability for failure 
to comply with the obligation arising under the gen- 
eral riles of law to use such care in the maintenance 
and management of one’s property as will be or- 
dinarily used by a reasonably prudent man similarly 
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fire.58 


In order to es- 


Bates; 21 Ruf. 282, 4385 A) 5395979 
AmSR 801. (4) The removal of dyna- 
mite from the storeroom of a tele- 
phone company, and leaving it in the 
hallway, by the servant of a carpen- 
ter enlarging the building, was the 
proximate cause of its explosion, and 
not the company’s keeping it in the 
storeroom. Georgetown Tel. Co. v. 
McCullough, 80 SW 782, 26 KyL 72. 

[b] Natural and probable conse- 
quences.—That negligence of an oil 
company in letting gasoline escape 
and remain in the cellar of a garage 
may be concurrent proximate cause 
of injury to a garage employee from 
explosion, the garage owner’s negli- 
gent act in letting water into the gaso- 
line need not have been a natural 
and probable consequence of its act. 
Leahy v. Standard Oil Co., 224 Mass. 
352, 112 NE 950. 

57. Mathis v. Granger Brick, etc., 
Co., 85 Wash. 6384, 149 P 3, 

[a] Held proximate cause. — (1) 
Explosion of naphtha gas communi- 
cated to plaintiff four hundred feet 
away, through sewer, was the proxi- 
mate cause of the injury. Stewart v. 
Pittsburg, etc., R. Co., 50-Pa. Super. 
588. (2) Negligence of defendant’s 
employee in placing dynamite under 
plaintiff's porch was the proximate 
cause of injury produced by an ex- 
plosion, caused by Roman candles 
fired by plaintiff's son. Moore v. 
Jefferson City, Light, ete., “Co.,) £63 
Mo, A. 266, 146 SW 825. (3) Removal 
of a dangerous explosive from near 
an oil well where it had been left 
through gross negligence of defend- 
ant’s agent, to a nearby place, was 
not an unrelated cause, such as ex- 
cused defendant, where children were 
injured by the explosive. Clark v. E. 
I. Dupont de Nemours Powder Co., 94 
Kan. 268, 146 P 320, LRA1915E 479, 
AnnCas1917B 340. (4) Where, in an 
action for death in an explosion of 
certain powder magazines, there was 
evidence that the disaster would not 
have occurred except for defendant’s 
conduct in permitting a portion of 
the magazine floor to become soaked 
with nitroglycerine, and defendant, 
when informed of this condition, was 
negligent in keeping a large quantity 
of explosives in the magazine, and in 
not having repairs made under the 
personal supervision of its superin- 
tendent, rather than intrusting them 
to an inexperienced servant, such 
negligence could be properly found 
to be the efficient cause of the ac- 
cident. Oulighan v. Butler, 189 Mass. 
287, 75 NE 726. 

58. Willson v. Colorado, ete, R. 
Co., 57 Colo. 308, 142 P 174. 

[a] IWustration.— Liability of a 
railroad company for death of per- 
son killed while endeavoring to ex- 
tinguish fire in freight yards by ex- 
plosion of dynamite in a freight car 
was not defeated by the fact that the 


fire was started by an incendiary. 
Willson v. Colorado, ete., R. Co., 57 
Colo, 3038, 142 P 174. 

59. Contributory negligence of 


children see Negligence [29 Cyc 535]. 
60. Ala.—Bryain v. Stewart, 194 


[§ 11] d. Injuries to Children.®9 
or storing explosives in a place to which children 
may have access will, since such articles are natural- 
ly attractive to children, be held to a corresponding 
degree of care to protect them from injury, and a 
failure to exercise such care will impose liability. 
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anticipated, courts will not look too narrowly for 
independent causes intervening between the injury 
and the original neglgence in keeping.®” 
though explosives negligently kept are ignited by 
an incendiary, the party guilty of negligent keeping 
has been held liable for the death or injury of a 
person in attempting to: extinguish the resulting 


And al- 


Ala. 353,'70 °S' 123. : 

Cal.—Hale v. Pacific, Tels) ete:; Coy 
(A.) 183 P 280. 

Colo.—Victor v. Smilanich, 54 Colo. 
470 a Loker Soe). 

Ga.—Wallace v. Matthewson, 143 
Ga. 236, 84 SE 450: 

Kan.—Clark v. E. I. Du Pont de 
Nemours Powder Co., 94 Kan. 268, 
146 P 320, LRA1915H 479, AnnCas 
1917B 340. 

Ky.—Stephens y, Stephens, 172 Ky. 
780, 189 SW 1148; Miller v. Chandler, 
168 Ky. 606, 182 SW 833. 

Mass.—Jacobs v. New York, ete., 
R. Co., 212 Mass. 96, 98 NE -688, 40 
LRANS 41. 

Mich.—Anderson vy. Newport Min. 
Co., 202 Mich. 204, 168 NW 523; 
Powers v. Harlow, 53 Mich. 507, 19 
NW 257, 51 AmR 154, 

Minn.—Hrickson v. Gleason, . 176 
NW 199; Juntti vy. Oliver Iron Min. 
Co., 119 Minn, 518, 1388 NW 673, 42 
LRANS 840; Vills v. Cloquet, 119 
Minn, 277, 138 NW 83;. Mattson v. 
Minnesota, etc., R. Co., 95 Minn. 477, 
104 NW 443, 111 AmSR 483, 70 LRA 
503, 5 AnnCas 498. 

Miss.—Hamblin vy. Gano, 76 S 633; 


McTighe v. Johnson, 114 Miss. 862, 
75 S 600. 

N. H.—Hobbs v. Blanchard, etce., 
Core TOW Near Ee eis, ai) oA sO So emmnS 
LRANS 939. 


N. J.—Vallency v. Rigillo, 91 N. J. 
LsOn Oe Aes 4/3) 

N. C.—Krachanake vy. Acme Mfg. 
Co., 175 N. C. 485, 95 SE 851, Ann 
Casi918E 340; Barnett v. Cliffside 
Mills, 167 N. C. 576, 83 SE 826, 

Ob.—Harriman y. Pittsburgh, etce., 
RK. Cory, 40, Oh, (St. 11," 12 Nie aba 
AmSR 507. 

Pa.—Gralka v. Worth Bros. Co., 
245 Pa. 467, 91 A 860. 

R, I.—Sroka vy. Haddiday, 39 R. I. 
119, 97 A 965, AnnCas1918D 961. 

Tex.—Lubbock y. Bagwell, (Civ. 
A.) 206 SW 3871; Little v. James Mc- 
Cord Co., (Civ. A.) 151 SW 835. 

Wash.—Mathias y. Granger Brick, 
ete., Co., 85 Wash. 634, 149 P 3; Ol- 
son v. Gill Home Inv. Co., 58 Wash. 
151, 108 P 140, 27 LRANS 884; Nel- 
son v. McLellan, 31 Wash. 208, 71 P 
747, 96 AmSR 902, 60 LRA 793. 

Can.—Makins v. Piggott, 29 Can. 
Sees ee & 

“Children wherever they g0, must 
be expected to act upon childish in- 
stincts and impulses; and others who 
are chargeable with the duty of care 
and caution toward them must cal- 
culate upon sthis, and take precau- 
tions accordingly. If they leave ex- 
posed to observation of children any- 
thing which would be tempting to 
them, and which they in their im- 
mature judgment might naturally 
Suppose they were at liberty to 
handle or play with, they should ex- 
pect that liberty to be taken.” Pow- 
ers _v. Harlow, 538 Mich. 507, 515, 19 
NW 257, 51 AmR 154, 

[a] Applications of the rule.—(1) 
Explosive or dynamite caps. Hale vy. 
Pacific Tel., ete., Co., (Cal. A.) 183 
P_ 280; Victor v. Smilanich, 54 Colo. 
479, 131 P 392; Wallace v. Matthew- 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number.. 
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So where the place of storage is readily accessible 
to the children, corresponding care must be exer- 
ceised, although they may not have been in the habit 
of frequenting the place,®! nor need liability rest 
upon the doctrine of attractive nuisance.®? 
lability arises for injuries to children where the ex- 
plosives have been guarded with reasonable care, 
or left where there was no reason to anticipate 
meddling,®* and some courts apply the same rule to 
children as toward other trespassers, at least until 
such time as their presence has been discovered and 
where they have not been invited or enticed by 
The children of a tenant, rightfully 


defendant.*®* 


son, 143 Ga. 236, 84 SE 450; Carter 
Coal Co. v. Smith, 173 Ky. 843, 191 
SW 631; Anderson y. Newport Min. 
Co., 202° Mich. 204, 168 NW 523; 
Erickson v. Gieason, (Minn.) 176 NW 
199; Vills v. Cloquet, 119 Minn. 277, 
138 NW 338; Barnett v. Cliffside Mills, 
167 N. C. 576, 83 SE 826; Makins v. 
Higgott.29 Can. SoGiiksss, (2) .Rail- 
road torpedoes. UHarriman vy. Pitts- 
burmehssete, ik: Cos) 465 Ohas St. 11512 


NE 451, 4 AmSR 507; Mathis v. 
Granger Brick, etce., Co., 85 Wash. 
634, 149 P 38. See Birnbaum v. Phila- 


delphia, ete., R, Co.,.249 Pa. 238, 94 
A 925 (mo evidence of negligence by 
railroad company where dynamite 
cap was found on tracks by seven- 


year-old boy). (3) Dynamite. Matt- 
son v. Minnesota, etc. R. Co., 95 
Minn. 477, 104 NW 443, 111 AmSR 


483, 70 LRA 503, 5 AnnCas 498; Mc- 
Tighe v. Johnson, 114 Miss. 862, 75 
S 600; Hamblin v. Gano, (Miss.) 76 
S 633; Hobbs v. Blanchard, etc., Co., 
75 N. He 73, 70 A 1082, 18 LRANS 
939; Gralka v. Worth Bros. Co., ‘245 
Pa. 467, 91 A 860; Olson y. Gill Home 
Inv. Co., 58 Wash. 151, 108 P 140, 27 
LRANS 884; Nelson v. McLellan, 31 
Wash. 208, 71 P 747, 96 AmSR 902, 
50 LRA 793. (4) Exposure of solidi- 
fied nitroglycerine. Clark v. EK. I. 
Du Pont de Nemours Powder Co., 94 
Kan. 268, 146 P 320, LRA1915H 479, 
AnnCas1917B 340. (5) Carbide used 
for illuminating purposes. Juntti v. 
Oliver Iron Min. Co., 119 Minn. 518, 
138 NW 673, 42 LRANS 840. 

{b] Cnildren attracted to explo- 
sive by other matter.—An owner who 
placed explosives on the premises of 
a third person is not entitled to 
escape liability for injuries to a child 
caused by an explosion on the ground 
that children were attracted to the 
premises for the chief purpose of Se- 
curing pecans. Little v. James Mc- 
Cord Co., (Tex. Civ. A.) 151 SW 835. 

{[c] Duty to anticipate injury. 
Road construction contractors should 
anticipate that dynamite left. in a 
vacant house might result in injury 
to children. McTighe v. Johnson, 114 
’ Miss. 862, 75 S 600. 

[d] Highest care. — (1) Those 
handling dynamite must exercise the 
highest care not fo leave the dyna- 
mite or caps where children or other 
persons may be exposed to injury. 
Hamblin v. Gano, (Miss.) 76 S 633. 
(2) Road construction contractors 
are required to exercise highest de- 
gree of care to prevent leaving dyna- 
mite in a vacant house where chil- 
dren might come in contact with it. 
McTighe v. Johnson, 114 Miss. 862, 
75 S 600. : 

61. Carter Coal Co. v. Smith, 173 
Ky. 848, 191 SW 681. 

[a] For example.—Whether or not 
children were in habit of frequenting 
place on premises of coal company 
where little girl found dynamite 
caps, accessibility of spot was suffi- 
cient to render it tk yd tao nerd 

any to place caps in_open 3 
Gainer Coal Co. v. Smith, 1738 Ky. 
843, 191 SW 6381. 

62. Goehenour Vv. 


80 P 776. 
HAR inapplicable.— Where 


[a] Doctrine ina é 
a boy of six was injured by explosion 


of a dynamite cap which he helped 


Brown, 104 Kan. 


EXPLOSIVES 


But no 


take from a box near a stone-crush- 
ing plant by prying it open on a day 
when plant was idle, the doctrine of 
attractive nuisance was inapplicable. 
Goehenour vy. Brown, 104 Kan. 808, 
SO RP ATT Oe 

Places attractive to children gen- 
erally see Negligence [29 Cyc 4638]. 

63. Ala. — Chambers vy. Milner 
Coal, etc., Co., 143 Ala. 255, 39 S 170. 

Ky.—Stephens v. Stephens, 172 Ky. 
780, 189 SW 11438; Miller v. Chandler, 
168 Ky. 301, 173 SW 779; Louisville, 


ete. oR. Co. vie Hart, 70" SW. 830;424 
KyL 1123; Ball v. Middlesborough 
moma: etc., Co.,, 68 SW 6, 24 KyL 


Me.—Kidder v. Sadler, 117 Me. 194, 
103 A 159. 

Minn.—Peterson v. Martin, 138 
Minn. 195, 164 NW 8138; Dahl v. Val- 
ley Dredging Co,, 125 Minn. 90, 95, 
145 NW 796, 52 LRANS 1178. 

Nebr.—Slayton v. Fremont, ete., R. 
Co., 40 Nebr. 840, 59 NW 510. 

Pa.—Finkbeiner v. Solomon, 224 
Pa. 338, 74 A 170, 24 LRANS 1257. 

Tex.—Dudley v. Hawkins, (Civ. A.) 
183 SW 776. 

See Eaton v. Moore, 111 Va. 400, 
69 SE 326 (actionable negligence in 
storing dynamite caps obtained by 
children not shown). 

“Such articles as gasoline, naph- 
tha, and kerosene may unquestion- 
ably be so negligently kept as to give 
rise to a cause of action. But when 
they are kept in a proper receptacle, 
at a place where it is proper for 
them to be, and where there is no 
reason to anticipate that they will 
be meddled with, the failure so to 
guard them that trespassing chil- 
dren cannot get possession of them 
is not, alone, and in itself, sufficient 
to create a liability.” Dahl v. Val- 
ley Dredging Co., supra. 

{a] Applications of rule—(1) Wet 
powder in magazine in woods. re- 
mote from road. Chambers v. Mil- 
ner Coal, ete., Co., 143 Ala. 255, 39 
S 170. (2) Explosives placed in loft 
of tool house. Miller v. Chandler, 163 
Ky. 301, 173 SW 779. (3) Naphtha 
properly kept in proper place. Dahl 
v. Valley Dredging Co., 125 Minn. 
90, 145 NW 796, 52 LRANS 1173. (4) 
Railroad torpedoes locked in section 
house. Slayton v. Fremont, etc., R. 
Co., 40 Nebr. 840, 59 NW 510. (5) 


-Dynamite caps left in box in barn. 


Finkbeiner v. Solomon, 224 Pa. 333, 
74 A 170, 24 LRANS 1257. (6) A 
small box of dynamite caps left in 
a granary on a plate between nine 
and ten feet from the floor. Peter- 
son v. Martin, 138 Minn. 195, 164 NW 
813. (7) Evidence that a six year 
old boy secured nitroglycerine caps 
under or near portable shed which de- 
fendant used as office in selling lots 
and was injured by throwing them 
in fire several days later does not 
establish that defendant wantonly in- 
jured or exposed him to danger, even 
though the boy is considered the li- 
censee. Kidder v. Sadler, 117 Me. 
194, 103 A 159. 

[b] Where defendant purchased a 
house in which dynamite was stored 
but did not know that the dynamite 
was there, and nailed up the win- 
dows and locked the house so as to 
keep children out of it, he is not 
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upon the leased premises or a way of necessity there- 
to, are not trespassers, and a landlord leaving at- 
tractive explosives exposed and accessible to them 
is hable for any resulting injury,®> but he is not 
liable where he leaves the explosives in a compara- 
tively inaccessible place, such as the loft of a tool 
house used by his tenant, outside of the tenant’s 
inclosure.®° Liability cannot be avoided by the fact 
that warning has been given to young children.%? 
Proximate cause. 
the person injured is a child, nevertheless to impose 
liability defendant’s act must have been the proxi- 
mate cause of the injury.®$ 


Notwithstanding the fact that 


So where explosives are 


liable for injury to a_ trespassing 
child, who climbed into the house 
through a window and while play- 
ing with the dynamite was _ injured 
by its explosion. Ball v. Middles- 
borough Town, etc., Co., 68 SW 6, 24 
KyL 114, 

64. Chambers v. Milner Coal, ete., 
Co., 148 Ala. 255, 39 S 170; Nicolosi 
ve. Clark) 169 Cal. 2746, ..147._P97A4, 
LRA1915F 638; McShane v. Toronto, 
etc., R. Co:, 31 Ont. 185. See Hobbs 
v. Blanchard, ete., Co., 75 N. H. 73, 70 
A 1082, 18 LRANS 939 (holding it to 
be a question for the jury whether 
the acts of a boy of fourteen were a 
trespass or negligent or whether it 
was a reasonable and lawful enjoy- 
ment of permission to be upon the 
premises and to act as a boy nat- 
urally would in his surroundings). 

Care required toward children as 
trespassers generally see Negligence 
[29 Cye 445). 

65. Powers v. Harlow, 53 Mich. 
507, 19 NW 257, 51 AmR 154. 


66. Miller v.. Chandler, 163 Ky. 
301, 173 SW 779. 
67. Miller v. Chandler, 168 Ky. 


606, 182 SW 833. 

[a] For example, a landlord who 
permitted his tenant to use a tool 
house outside the leased premises 
and who had actual knowledge that a 
son of the tenant, eight and one-half 
years old, was able to and frequently 
did go upon a loft in the tool house, 
did not exercise ordinary care in 
storing dynamite and dynamite caps 
in paper sacks on such loft, and was 
not relieved of liability for injuries 
sustained by the boy from the ex- 
plosion of a dynamite cap taken by 
him from such sacks by the fact 
that he warned the boy of the danger 
and told him that the dynamite and 
caps might kill him, Miller v. Chand- 
ler, 168 Ky. 606, 182 SW 833. 

68. Cal.—Hale v. Pacific Tel., etc., 


Co., 183 P 280. 
Kky.—Carter Coal Co. v. Smith, 173 
Ky. 843, 191 SW 631; Stephens v. 


Stephens, 172 Ky. 780. 189 SW 1143; 
ae are vy. Ennis, 170 Ky. 125, 185 SW 

N. J.—Carpenter vy. Miller, (Sup.) 
81 A 439. 

N. Y.—Perry v. Rochester Line Co., 
Aeatos Y. 60, 118 NE 529, LRA1917B 
Al : : 

Okl1.—F'olsom-Morris Coal Min. Co. 


v. DeVork, 61 Okl. 75, 160 P 64, LRA 
1917A 1290. 
(Civ. 


Tex.—Lubbock v. 
A.) 206 SW 371. 

[a] Act of government inspector. 
—In an action against a rifle gren- 
ade loading company for injuries to 
a boy when a grenade found by an- 
other boy and given to him exploded, 
the erection of a testing pit, into 
which government inspectors shot 
grenades after inserting detonators, 
was held not proximate cause of the 
injury, which resulted, not from the 
character of testing pit, but from 
negligence cf inspectors in failing 
to collect unexploded grenades.  Zo- 
lesky v. Briggs Loading Co., (Wis.) 
177 NW 871. 

[b] Powder collected from dis- 
carded cans.—(1) The action of a 
railroad company in permitting cans 
with small quantities of powder to 


Bagwell, 
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wrongfully carried away from the place in which 
they are stored by children capable of understand- 
ing the wrongful nature of their act, the negligence 
in keeping or storing cannot be regarded as the 
proximate cause of a subsequent injury to the child 
or other children by their use, where defendant has 
done nothing to invite or provoke the act of the 
child and there is nothing in the circumstances 
which would cause it to be foreseen.®? 
the maintenance of a nuisance in the storage of ex- 
plosives cannot be regarded as the proximate cause 
of an injury to a child occurring after explosives 
have been wrongfully taken by him from the prem- 


ises.7° These rules apply as well 


originally taking the explosives gives them to other 


children who injure themselves.” 


fendant knowingly permits children to take danger- 
ous dynamite caps from its premises, it must antici- 


be left on its right of way was not 
the proximate cause of an injury to 
a boy caused by premature explo- 
sion of a quantity gathered by an- 
other boy from time to time, which 
the two were handling. Pollard v. 
Oklahoma City R. Co., 36 Okl. 96, 128 
P 300, AnnCas1915A 140. (2) Leav- 
ing cans with small quantities of 
powder where infants had access to 
them is the proximate cause of in- 
jury to a child, although the imme- 
diate cause was the striking of a 
match by a companion of the child. 
Folsom-Morris Coal Min. Co. v. De 
Vork, 61 Okl. 75, 160 P 64, LRAI917A 
1290. 

[ec] Attempt to solder.—Where a 
' nine year old boy was injured by the 
explosion of dynamite caps which 
he found on his father’s premises, 
where they had been placed by the 
city’s employees, so as to be acces- 
sible and attractive to children, the 
act of the employees was the proxi- 
mate cause of the injury, notwith- 
standing the injury occurred next day, 
while plaintiff was attempting to 
solder two of the caps together. Lub- 


bock v. Bagwell, (Tex. Civ. A.) 206 
SW 371. 
[ad] The striking and opening of a 


railroad torpedo found on a railroad 
track is the proximate cause of in- 
jury resulting, and not the permitting 
it to be on track. Holmes v. Dela- 
ware, etc., Co.,.128 App. Div. 24, 112 
NYS 421. i 

[el Plan of explosion.—Negiligence 
in leaving an explosive bomb in a 
public alley was held the proximate 
cause of injury to a child, whether 
he exploded it where found or in an 
adjacent yard. Wells v. Gallagher, 
144 Ala. 363, 39 S 747, 113 AmSR 50, 
38 LRANS 759. 

{f] Evidence. — (1) Where a 
grader using dynamite which he kept 
in a chest which had accumulated 
some trash ordered the chest dumped, 
and the next day a child playing 
around the trash found a detonating 
cap and was injured, it was error to 
direct a verdict for defendant. Ham- 
blin vy. Gano, (Miss.) 76 S 6383. (2) 
In absence of evidence that com- 
pany placed dynamite caps in open 
cupboard on premises accessible to 
children, or knew of their presence, 
company was not liable to girl and 
her father for injuries sustained 
when she found caps and inadver- 
tently exploded them. Carter Coal 
sc v. Smith, 173 Ky. 848, 191 SW 
631. 

69. Cal.—Nicolosi v. Clark, 169 
Cal. 746, 147 P 971, LRA1915¥F 638. 

Ind.—Bottorff v. South Constr. Co., 
184 Ind. 221, 110 NE 977. 

Mass.—Jacobs v. New York, etce., 
R, Co., 212 Mass. 96, 98 NE 688, 40 
LRANS 41. 

N. Y.—Perry v. Rochester Lime 
Co., 219 N.Y. 60, 113 NE. 529, LRA 
1$17B 1058 [aff 163 App. Div. 934, 
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So likewise 


[§ 12] 
where the child 
But where de- | upon his part,’? 
juries resulting 


147 NYS 11386]. 

Tex.—Dudley v. Hawkins, (Civ. A.) 
1838 SW 776. 

Ont.—McShane vy. Toronto, ete., R. 
Co., 31 Ont. 185. 

[a] For example.—(1) Company, 
leaving open chest containing explo- 
sive caps on public way where chil- 
dren played, was not liable when 
boys stole a box of the caps, carried 
it off, and in an explosion the next 
day killed plaintiff’s intestate, since 
his death was not the proximate re- 
sult of its act. Perry v. Rochester 
Lime: Co., 219)-N. Y. 60,118 NE 529, 


LRA1917B 1058 [aff 163. App. Div. 
934, 147 NYS 1236]. (%) Leaving 
dynamite in an insecure box in a 


street, from which it was taken by 
boys, is not the proximate cause of 
their injury, where they throw sticks 
of it onto a fire. Horan v. Water- 
town, 217 Mass. 185, 104 NE 464. 

70. Bennett v. Odell Mfg. Co., 76 
N. H. 180, 80 A 642. 

71. Hale v.: Pacific Tel., ete., \Co., 
(Cal. A.) 183 P 280; Bottorff v. South 
Constr, Co., 184 Ind. 221, 110 NE 977; 
Stephens v. Stephens, 172 Ky. 780, 
189 SW 1143. 

[a] For example.—(1) Where a 
boy surreptitiously entered the store- 
house of a telephone company and 
took dynamite caps, knowing the 
turpitude of his act, and gave such 
caps to another boy who exploded 
one in a toy pistol and was injured, 
the telephone company was. not 
liable, the independent act of the 
boy who took the caps having been 
the proximate cause of the injury. 
Hale v. Pacific Tel., ete:, Co., (Cal. 
A.) 183 P 280. (2) Where a four- 
teen year old boy entered the prem- 
ises of defendant company and re- 
moved therefrom dynamite caps and 
gave them to plaintiff and plaintiff 
was injured, the proximate cause of 
his injury was the tort of the in- 
fant, in the absence of any allega- 
tion or proof of his incapacity. Bot- 
torff v. South Constr. Co., 184 Ind. 
221, 110 NE 977. 

72. Hale v. Pacific Tel., etc., Co., 
(Cal. A.) 183 P 280. 

73. Vallency v. Rigillo, 91 N. J. 
L. 307, 102 A 348. 

74. Pittsburg Reduction Co. vy. 
Horton, 87 Ark. 576, 113 Sw 647, 18 
LRANS 905; Peterson y. Martin, 138 
Minn. 195, 164 NW 813. 

[a]. For example.—Where, after a 
boy about ten had picked up a dyna- 
mite cap on defendant’s premises 
and taken it home, his parents, who 
were familiar with explosives, per- 
mitted him to retain it in his pos- 
session for about a week, when he 
traded it to another boy of thirteen, 
who, in attempting to pick the dirt 
out of it, exploded it and injured 
his hand, the intervening act of the 
boy’s. parents, who had found the 
cap, In permitting him to retain it, 


broke the causal connection between 


s Rg ete 


pate the probable result that they will be exploded 
by themselves or their playmates causing injury.’” 
An act by a child too young to know what he is do- 
ing will not constitute an intervening cause.’? Where 
after a child, through defendant’s original negligent 
act, has obtained possession of explosives and his 
parent, with knowledge of their character and of the 
fact that he has them in his possession, fails to 
take them away from him, the causal connection 
between defendant’s act and a subsequent injury to 
the child is broken,’* but the parent must have had 
knowledge of the character of the article.” 

5. Sale 7*—a, 
sells explosive substances is not liable for an injury 
resulting therefrom in the absence of negligence 


In General. One who 


and conversely he is liable for in- 
from his negligence,*® or from his 


the original negligent act of defend- 
ant in permitting the cap to be 
where it was found, and: the subse- 
quent injury to the boy to whom it 
was traded, and defendant. was not 
liable therefor. Pittsburg Reduction 
Co. v. Horton, 87 Ark, 576, 113 SW 
647, 18 LRANS 905. 

75, Mathis v. Granger Brick, etce., 
Co., 85: Wash. 634, 149 P 3. 

[a] The act of plaintiff’s: mother 
in laying aside a dynamite cap taken 
from his pocket without knowledge 
of its character, so that he later se- 
cured it again and was injured, was 
not an intervening cause between the 
accident and defendant’s original 
negligence. Mathis vy. Granger. Brick, 
etc, 1Co.,. 85) Wash, 634, 149 7S 3B; 

76. Qllegal or negligent sale of 
rate cnar oe see Weapons [40 Cyc 

Tien for furnishing explosives see 
Mechanics’ Liens [27 Cyc 45];-Rail- 
roads [33 Cye 468]. 

77. O’'Brecht v. Cedar Rapids Oil 
Co., (lowa) 170 NW 785; National 
ree v. Rankin, 68 Kan. 679, 75 P 

{a] For example.—Plaintiff can- 
not recover for destruction of a 
building unless he pioves that de- 
fendant’s acts by its agent in rolling 
a metal barrel of gasoline down to 
plaintift’s place of business, and in 
endeavoring to pour the gasoline into 
plaintiff's container, constituted neg- 
ligence, which was the proximate 
cause of the fire which destroyed 
plaintiff's building. O’ Brecht Vv. 
oe Rapids Oil Co., (lowa)) 170 NW 
785. 


[b] Storage.—Defendant was not 
guilty of any negligence as to plain- 
tiff, who purchased from it a barrel 
of gasoline, in storing its stock of 
gasoline in a_metal_ storehouse. 
O’Brecht v. Cedar Rapids Oil Co., 
(Iowa) 170 NW 785. 

78. Sanders _v. Austin, 180 Cal. 
664, 182 P 449; Kare y. Seventy-Ninth 
St. Garage Corp.,.102 Misc. 114, 168 
NYS 164; Cohn wv. Saenz,’ ((TexwiGiw, 
A.) 211 SW 492. 

[a] Automobile filling station.— 
In view of the danger of gasoline 
catching fire if poured out over an 
automobile, there was negligence of 
the employee in charge of a filling. 
station to begin pumping gasoline 
until he was certain that plaintiff 
was ready to receive it. Sanders v. 
Austin, 180 Cal. 664, 182 P 449. 

[b] Ordinance imposing duty on 
seller.—An. ordinance, the title of 
which indicated that it was enact- 
ed to regulate the use of explosives 
and hazardous trades, contained an 
article referring to garages, in 
which was a section entitled “Sup- 
plying Vehicles,” and providing that 
no person should deliver volatile in- 
flammable oil from a storage tank to 
a motor vehicle, except by means of 


an approved portable tank, or 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note num). 


ff 
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wrongful substitution of one article for another.79 
The hability for negligence extends not only to the 
purchaser but to those who are handling the article 
in the usual and necessary course of the purchaser’s 
business.®°° As in other cases of the manufacture 
and sale of articles intrinsically or inherently dan- 


gerous,*! the manufacturer of an 


sponsible to one injured by its use without a show- 
ing that he knew it to be unsafe and dangerous and 
either concealed the defects or represented them as 
safe and sound,*? but this rule does not apply where 
the article is not inherently dangerous.8* Nor is it 
any defense that he procured it from another, in- 
stead of having it compounded on his own premises, 
where he represented himself as the manufacturer.’ 
One who sells gasoline or other explosive oil must 
use ordinary care in transferring it from one re- 
ceptacle to another, and if he fails to do so, he is 


- through the outlet of a drawing off 
pipe by means of an authorized hose 
attachment, and that all lights on 
motor vehicles, except electric 
lights, should be extinguished be- 
fore volatile inflammable oil was 
delivered to fuel tanks. It was held 
that the duty of extinguishing the 
lights on a motorcycle before deliver- 
ing gasoline into its tank was im- 
posed on the party making the de- 
livery, and where a garage keeper 
was pumping gasoline into such tank 
through a hose, which was held by 
the motorcycle owner, when the tank 
overflowed and caused an explosion, 
the negligence in failing to extin- 
guish the lights was that of the gar- 
age keeper, and not that of the 
motorcycle owner. Karg vy. Seventy- 
Ninth St. Garage Corp., 102 Misc. 
114, 168 NYS 164. 

79, 2 5ee. intra, §:i 13. / 

80. Colyar v. Little Rock Bottling 
Works, 114 Ark. 140, 169 SW 810. 

[a] For example, where defend- 
ant sold soda pop, to be retailed in 
a business owned jointly by plaintiff 
and her husband, there was sufficient 
privity between plaintiff and defend- 
ant for her to maintain an action for 
injuries received by the bursting of 
a bottle, although plaintiff might 
not be a partner with her husbana, 
and was merely acting under his di- 


rection. Colyar v. Little Rock Bot- 
tling Works, 114 Ark. 140, 169 SW 
810 


81. See Negligence [29 Cyc 479]. 

82. Thornhill v. Carpenter-Morton 
Co.,.220 Mass. 593, 108 NE 474. 

83. Stone v. Van Noy R. News 
@o., 153 Ky. 240, 154 SW .1092; Ku- 
sick v. Thorndike, 224 Mass. 413, 112 
NE 1025. 4 

{a] Defective pop bottle—-In an 
action against the manufacturer of 
a soda pop bottle, which exploded 
and injured a news agent, retailing 
the goods, negligence of the manu- 
facturer is not established, unless it 
is shown that it knowingly used cae- 
fective bottles, or overcharged them 
with gas. Stone v. Van Noy R. News 
Co., 153 Ky. 250, 154 Sw 1092. 

84. Thornhill v. Carpenter-Morton 
Co., 220 Mass! 593, 108 NE 474. 

85. Waters-Pierce Oil Cox v. 


Knisel, 79 Ark. 608, 96 SW 342. 
86. U. S.—H. I. Dupont de Ne- 
mours Powder Co. v. Duboise, 236 


~~ .690, 150 ‘CCA, 22... See, Armour 
EW waeniaker ‘202 Fed. 423, 120 
CCA 529 (question of negligence for 
jury, where misbranded hair tonic 
ld). 
Benn. wolcho v. Rosenbluth, 81 
Conn, 358, 71 A 566, 21 LRANS 571. 

Ga.—Smith v. Clarke Hardware 
©o,, 100 Ga. 163, 28,SE 73, 39, LRA 
607. 

Ky.—Peaslee-Gaulbert Co. v. Mc- 
Math, 148 Ky. 265, 146 SW 770, 39 
LRANS 465, AnnCas1913H 392. 

Mass.—Gately v. Taylor, 211 Mass. 
60, 97 NE 619, 39 LRANS 472. 


EXPLOSIVES 


explosive is re- 


Mich.—Clement  v. 
Mich. 648, 122 NW 263. 

N. H.—Cunningham y. C. R. Pease 
House Furnishing Co., 75 N. H. 290, 
73 A 405. 

Tex.—Waters-Pierce Oil Co. v. 
ree wae 24 Tex. Civ. A. 508, 60 SW 
oo. 

Wash.—Marsh v. Usk Hardware 
Co., 73 Wash. 543, 132 P 241; Weiser 
v. Holzman, 33 Wash. 87, 90, 73 P 
797, 99 AmSR 932. 

“If the dealer knows that the ar- 
ticle is inherently or imminently dan- 
gerous, or is highly explosive, or if 
he conceals or misrepresents its 
qualities, or warrants or represents 
it to be made safe for the use in- 
tended, when it is not, there is no 
reason why he should not be held 
chargeable with the reasonable and 
proximate consequences of his act in 
selling it without notice of the dan- 
ger in its use.”  Peaslee Gaulbert 
Co. v. McMath, 148 Ky. 265, 275, 146 
SW -770, 39 LRANS: 465, AnnCas 
1913E 392. 

“One who sells and delivers to an- 
other an article intrinsically danger- 
ous to human life or health, such as 
a poison, an explosive, or the like, 
knowing it to be such, witheut no- 
tice to the purchaser that it is in- 
trinsically dangerous, is responsible 
to any person who is, without fault 
on his part, injured thereby.’’ Weiser 
v. Holzman, supra. 

{a] Phosphorus labeled without 
special warning.—Where a druggist 
filed an order for phosphorus by 
sending a quantity properly labeled 
it was held that the dangerous char- 
acter of phosphorus being a matter 
of common knowledge, the vendor 
was not liable for injuries resulting 
from ‘its explosion while being 
handled, although he gave no special 
warning and although the purchaser 
was an illiterate person. Gibson v. 
Torbert, 115 Iowa 163, 88 NW 443, 
91 AmSR 147, 56 LRA 98. ; 

[b] Where cartridges sold are of 
a different kind or calibre from those 
ordered, without notice of the differ- 
ence, and the purchaser is injured in 
consequence of such difference, with- 
out negligence on his part, the seller 
is liable. Smith v. Clarke Hardware 

100 Ga. 163, 28 SE 73, 39 LRA 
607. 


{c] Manufacturer of dynamite 
caps which are capable, to his actual 
or constructive knowledge, of being 
exploded by the rays of sun, or with- 
out application of artificial heat, is 
bound to give such notice as might 
reasonably be expected to warn user 
of caps of such danger. E. I. Dupont 
de Nemours Powder Co. v. Duboise, 
236 Hed. 690, 150 CCA 22. E 

87. U. S—wWaters-Pierce Oil Co. 
v. Deselms, 212 U. S. 159, 29 SCt 270, 
53 L. ed. 453; Standard Oil Co. v. 
Parrish, 145 Fed, 829, 76 CCA 405, 

Cal.—Schmidt v. Union Oil Co., 27 
Gal. Anws66, 149.P L014, 


Crosby, 157 


. (applying 
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liable for resulting injuries.%5 

[§ 13] b. Failure to Give Notice, Misrepresen- 
tation, or Concealment of Character. 
an explosive substance, knowing its nature, must 
give the purchaser notice of its dangerous character, 
by a proper label or otherwise, or he will be liable 
for injuries resulting to innocent persons who are 
not themselves at fault.8¢ Thus, one who sells gaso- 
line or a mixture containing such a high explosive, 
under the label, guise or name of kerosene, illuminat- 
ing oil, or other low explosive, is liable for injuries 
resulting from its explosion, in ordinary use ac- 
cording to its appearance.%? 
or places on the market explosive or highly inflam- 
mable stove polish, without any warning on the label 
or other notice of its dangerous character, is liable 
for any injuries resulting from such negligence.$ 
Upon the same principle, a vendor of defective bot- 


The seller of 


And ‘so one who sells 


Ga.—Standard Oil Co. y. Reagan, 
15 Ga. A. 571, 84 SE 69. 
lowa.—Chapman vy. Pfarr, 153 Iowa 
20, 182 NW 957; Ellis v. Republic Oil 
Co., 1383 Iowa 11, 110 NW 20; Nelson 
v. Republic Oil Co., 110 NW 24; Ives 
v. Welden, 114 lowa 476, 87 NW 408, 
89 AmSR 379, 54 LRA 854, \ 
Kan.—Harlow v. Propes, 102 Kan. 
424, 170 P 983. But see National Oil 
Co. v. Rankin, 68 Kan. 679, 75 P 1013 
rule of caveat emptor, 
where quality of oil was not war- 
ranted). 
Ky.—Gatliff Coal Co. v. Hohlman, 
157 Ky. 778, 164 SW 76. 
Mass.—Wellington v; Downer Kero- 
sene Oil Co., 104 Mass. 64, 
Okl.—Waters-Pierce Oil Co. v. De- 
selms, 18 Okl. 107, 89 P 212, 
Or.—Peterson v. Standard Oil Co., 
Bp OR: 511, 106 P 337, AnnCasi912A 
Pa.—Elkins v. McKean, 79 Pa. 493. 
Tex.—Waters Pierce Oil Co. vy. 
Davis, 24 Tex. Civ. A. 508, 60 SW 453. 
See Socola v. Chess-Carley Co., 39 
La. Ann. £44, 1 S 824 (holding a deal- 
er in petroleum fiuids, who fills an 
order for a barrel of “puroline” ty 
delivering a barrel of “gasoline” at 
Seventy-four degrees gravity, and 
brands the package as “Puroline” is 
not guilty of deception; as the dif- 
ference in the dangerous character 
and in the use of the two fluids is 


hardly measurable or perceptible, 
and if the package contains the 
stamp “Explosive and Dangerous” 


placed thereon by the inspector un- 
der the provisions of the act of 1877, 
No. 37, regulating the- mode of in- 
specting coal and petroleum oils or 
fluids). ‘ 

{a] Employee or purchaser in- 
jured by highly explosive gasoline.— 
Where the common law imposed on 
the vendor of eighty-seven-degree 
gasoline, which was not in common 
use, and was inherently dangerous, 
the duty of notifying and warning 
purchasers of such quality, the fact 
that the sale or manner of delivery 
of such article was not prohibited 
or regulated by statute did not af- 
fect the rights of plaintiffs to recover 
of the seller of such gasoline for the 
death of their son from an explo- 
sion of the gas from the gasoline, 
while in the employ of the pur- 
chaser thereof. Waters-Pierce Oil 
Co. v. Davis, 24 Tex. Civ. A. 508, 60 
SW 458. 

88. Wolcho v. Rosenbluth, 81 
Conn. 358, 71 A 566, 21 LRANS 571; 
Gately v. Taylor, 211 Mass. 60, 97 
NE 619, 39 LRANS 472; Clement vy. 
Crosby, 157 Mich. 643, 122 NW 263; 
Cunningham v. C. R. Pease House 
Furnishing Co., 75 N. H. 290, 73 A 
405 


[a] Seller’s intention as to use 
controlled by label.—That the manu- 
facturer and seller of a preparation, 
the ignition of which while being 
used on a stove caused a death, did 


190 [25C.J.} 


tled goods which are highly charged with carbon 
dioxide or other gas, who fails. to give notice of 
their dangerous character, is responsible for in- 
juries resulting from their explosion.®® | 
be no recovery in such eases, unless the negligence of 
the vendor was the proximate cause of the injury,?° 
and he had knowledge of the danger or defect,®! or 
should have had such knowledge if ordinary pru- 
dence had been exercised by himself or his sery- 
But there need not be any contractual rela- 
tion between the vendor and the person injured in 
consequence of his negligence,®? especially where 


ants..- 


not intend that it should be so used, 
does not affect his liability for the 
death, if from the labels and direc- 
tions upon the cans persons of ordi- 
nary intelligence who were expected 
to usé the preparation, and who read 
or had read to them the labels and 
directions, were informed that it 
might be so used. Wolcho v. Rosen- 


bluth, 81 Corin. 358, >A 566, 21 

LRANS 571. : 
89. Colyar v. Little Rock Bottling 

Works, 114 Ark. 140, 169 SW _ #10; 


Weiser v. Holzman, 33 Wash. 87, 73 
P 797, 99 AmSR 932. See Dail v. 
Taylor, 151 N. C. 284, 66 SE 135, 28 
LRANS 949 (question of negligence 
for jury, where other Coca-Cola 
bottles had frequently exploded). 

Res ipsa loquitur see infra § 38. 

90. lowa.— Dubois v. Luthmers, 
147 Iowa 315, 126 NW 147. 

La.—Reed v. Nelson, 133 La. 968, 
63 S 484; Socola v. Chess-Carley Co., 
39 La. Ann. 344, 1,S 824. 

Mass.—Leahy vy. Standard Oil Co., 
220 Mass. 90, 107 NE 458. 

N. J.—Wilkins v. Standard Oil Co., 
74 N. J. L. 151, 64 A 985. 

Tenn.—Grigsby . v. 128 
Tenn. 597, 163 SW 804. 

Tex.—Waters-Pierce Oil Co. v. Da- 
vis, 24 Tex. Civ. A. 508, 60 SW 453. 

Que.—Guinea v. Campbell, 22 Que. 
Super. 257. 

[a] Tlustrations.—(1) The sale of 
gasoline for’ oil, in an improper re- 
ceptacle, or under a wrong label, is 
not the proximate cause of injuries 
resulting from an explosion in using 
it to replenish a fire in a stove. lu- 
bois v. Luthmers, 147 Iowa 315, 126 
NW 147. Contra Harlow v. Propes, 
102 Kan. 424, 170 P 983. (2) Neg- 
lect to warn or notify a purchaser cf 
highly explosive gasoline of its dan- 
gerous character was considered the 
proximate cause of an explosion and 
resulting injuries, where the pur- 
chaser left it near a furnace. Waters- 
Pierce Oil Co. v. Davis, 24 Tex. Civ. 
A. 508, 60 SW- 453. (3) In a case of 
a fire originating from the package 
of such goods, from which oil is 
drawn in the night by persons who 
enter the room with a burning lan- 
tern, the dealer will not be held re- 
sponsible for the damages resulting 
from such fire. Socola v. Chess- 
Carley Co., 39 La. Ann. 344, 1 S 824. 


Bratton, 


91. Ark.—Colyar v. Little Rock 
Bottling Works, 114 Ark. 140, 169 
Sw 810. 


Ky.—Peaslee-Gaulbert Co. v. Mc- 
Math, 148 Ky. 265, 146 SW 1770, 39 
LRANS 465, AnnCas1913E 392. 

Mich.—O’Neill v. James, 138 Mich. 
567, 101 NW 828, 110 AmSR 321, 68 
LRA 342, 5 AnnCas 177. 

N. J.—Wilkins v. Standard Oil Co., 
LOIN sims 449) ob? OA a5 8) 

N. Y¥Y.—Bruckel v. Milhau, 116 App. 
Div. 832, 102 NYS 395. 

Que.—Guinea v. Campbell, 22 Que. 
Super. 257. 

[a] Hidden defect in bottle.— 
Where a bottling company purchased 
its bottles from a responsible manu- 
facturer, and they were of the stan- 
dard grade and quality, it is not 
liable for injuries received by a pur- 
chaser of its goods upon the explo- 
sion of a bottle, which was properly 


EXPLOSIVES 


[§ 14] «. 


There can 


charged, but contained a hidden de- 
fect. Colyar v. Little Rock Bottling 
Works, 114 Ark. 140, 169 SW 810. 
{b] Unknown danger in dryer.—A 
dealer, who buys Japan dryer from 
a manufacturer and sells it to the 
trade, without-knowledge that it 1s 
dangerous, and without any conceal- 
ment or misrepresentation concern- 
ing it, is not liable for the death cf 
an employee of a purchaser, caused 
by its explosion. Peaslee-Gaulbert 
Co. v. McMath, 148 Ky. 265, 146 SW 
770, 39 LRANS 465, AnnCas1913E 


392. 

[c] Knowledge of adulteration of 
oil—A count in tort which avers 
that defendant sold petroleum on 
representation that it was unadul- 
terated and would not generate ex- 


plosive gas, and that it was adul- 


.terated and generated gas which ex- 


ploded, but which fails to charge 
fraud or knowledge. on the part of the 
defendant, does not show a cause of 
action. Wilkins v. Standard Oil Co., 
TOON: Di -L, “449,757 Ai 258: 

92. McLawson v, Paragon Refin- 
ing Co., 198 Mich. 222, 164 NW 668: 

93. . S—Waters-Pierce Oil Co. 
v. Deselms, 212 U. S. 159, 29 SCt 270, 
53 L. ed. 453; Riggs v. Standard Oil 
Co., 130 Fed. 199, 

Ky.—Peaslee-Gaulbert Co. v. Mc- 
Math, 148 Ky. 265, 146 SW 770, 39 
LRANS 465, AnnCas1913H 392. 

Mich.—McLawson y. Paragon Re- 
fining Co., 198 Mich, 222, 164 NW 668. 

N. Y.—Torgesen v. Schultz, 192 N. 
Y. 156, 84 NE 956, 127 AmSR 894, 18 
LRANS 726. 

Wash.—Weiser v. Holzman, 33 
Wash. 87, 90, 73 P 797, 99 AmSR 932. 

[a]. Reason for rule.—‘‘The rule 
does not rest. upon any principle of 
contract, or contractual relation 
existing between the person deliver- 
ing the- article and the person in- 
jured, for there is no contract or 
contractual relation between them. 
It rests on the principle that the 
original act of delivering the article 
is wrongful, and that every one is 
responsible for the natural conse- 
quences of his wrongful acts.” 
Weiser v. Holzman, 33 Wash. 87, 90, 
13 P 797, 99 AmSR 932) 

[b] Rule applied.—A minor son, 
residing with his parents as a mem- 
ber of household, was as entitled to 
use kerosene in can to kindle a fire 
in the stove as were his parents, 
so that for his death from explo- 
sion of kerosene or gasoline his 
parents were not precluded from re- 
covering of the refining company on 
the ground that he was a mere li- 
censee. McLawson v. Paragon Re- 
fining Co., 198 Mich. 222, 164 NW 668. 

94. Marsh v. Usk Hardware Co., 
73 Wash. 543, 132 P 241. 

95. U. S.—Waters-Pierce Oil Co. 
v. Deselms, 212 U. S. 159, 29 SCt 270, 
53 L. ed. 453 [aff 18 Okl. 107, 89 P 
212]; Armour v. Wanamaker, 202 
Fed. 423, 120 CCA 529 (misbranding 
explosive hair tonic, in violation of 
Food and Drug Act § 8). 

Iowa.—Ives vy. Welden, 
476, 87 NW 408, 
LRA 854. : 

La.—Socola v. Chess-Carley Co., 39 
La. Ann. 344, 1 S 824, 


114 Iowa 
89. AmSR 379, 54 


N fgee 13-14 


there is an affirmative misrepresentation of safety.°4 
Statutes Regulating Sale and Notice. 
The vendor’s duty toward a purchaser, in using 
proper brands and labels, and maintaining proper 
standards of explosives, is sometimes expressly en- 
joined by statute,®> which may impose liability in- 
dependent of negligence,®® or make a violation negli- 
gence per se.®’? Such requirements constitute a legis- 
lative declaration of the minimum of care necessary 
under the circumstances, and a less degree is negli- 
gence as a matter of law.°8 But such statutes do not 
abrogate the defense of contributory negligence of 


Mass.—Gately v. Taylor, 211 Mass. 
60, 97 NE 619, 39 LRANS 472. 

Mo.—Kearse vy. Seyb, 200 Mo. A. 
645, 209 SW 635. 

Or.—Peterson v. Standard Oil Co., 
Be 511, 106 P 387, AnnCas1912A 

Pa.—Donahue v. Kelly, 181 Pa. 93, 
37 A 186, 59 AmSR 632, 

{a] Provisions of this character 
Yelate to: (1) Marking of gasoline. 
Ives v. Welden, 114 Iowa 476, 87 NW 
408, 89 AmSR 379, 54 LRA 854. (2) 
Branding petroleum products as ex- 
plosive and dangerous. Socola_ y. 
Chess-Carley Co., 39 La. Ann. 344, 1 
S 824. (38) Sale of oil below test. 
Donahue v. Kelly, 181 Pa. 93, 37 A 
136," 759" “AmiSik, 9632. (4) Sale of 
naphtha under assumed name. Gately 
v. Taylor, 211 Mass. 60, 97 NH 619, 
29 LRANS 472. (5) Labeling kero- 
sene and distillates. Peterson v. 
Standard Oil Co., 55 Or. 511, 106 P 
337, AnnCas1912A 625. 

{b] Conflicting provisions.—Code 
Suppl. (1913) § 2505, fixing one hun- 


dred degrees flash test as the stan- - 


dard for, illuminating: oils, and 
§ 2508, fixing the standard at one 
hundred and five degrees, are con- 
flicting and the latter must yield to 
the former, which is the later enact- 
ment. Way vy. S. L. Collins Oil Co., 
(lowa) 173 NW 20. 

96. Gately v. Taylor, 211 Mass. 60, 
97 NE 619, 39 LRANS 472: Farrell vy. 
G. O. Miller Co., (Minn.) 179 NW 566, 

[a] For example.—Gen. St. (1913) 
§ 8764, relating to the sale of gaso- 
line, is intended to protect persons 
from dangers arising from mistak- 
ing gasoline for something else, and 
if the disobedience of the statute 
results in injury to one for whose 
protection it was passed, liability 
follows. Farrell v. G. O. Miller Co,, 
(Minn.) 179 NW 566. : 

(b] Proximate cause——Where de- 
fendant sold and delivered gasoline 
In a can not colored or tagged as re- 
quired by Gen. St. (1913) § 8764, and 
the can was placed by a third person, 
together with other cans containing 
kerosene, and was used by plaintiff 
to light a fire, resulting in personal 
injuries, the act of the third person 
was not an _ efficient intervening 
cause, relieving defendant of liability 
therefor. Farrell v. G. O. Miller ‘Cor 
(Minn.) 179 NW 566. : 

97. Ives v. Welden, 114 Iowa 476, 


-87 NW 408, 89 AmSR 379, 54 LRA 


854; Peterson vy. Standard OW Cas 


eae 511, 106 P 337, AnnCas1912A 


§. -2505y 
shall be 


Tilustration. —- Under Code 
providing that no gasoline 
all Sold unless the vessel con- 
taining it has been marked 
line,” a seller’s failure to label a jug 
containing gasoline in the manner 
required constitutes negligence per 
se, so as to render the seller liable 
for injuries sustained by a daughter 
of the purchaser, who uses the gaso- 
line to start a fire under the belief 
that it’is coal oil. Ives vy. Welden, 


114 Iowa 476, 87 NW 408, 89 A 
854, ; me 


379,-54 LRA 

98. Peterson 
55 Or. 511, 106 
625. 


v. Standard Oil Go., 
P 337, AnnCas1912A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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§§ 14-16] 


the person injured, where such negligence is the 
proximate cause of the injury.°° Where a statute 
requires oils to be inspected or tested before sale, 
a vendor selling in violation thereof is liable to the 
purchaser for any damages caused by the use of such 
oils. But a statute prohibiting the sale or offering 
for sale of oils below test is not violated by the 
keeping of such oils for illumination or other use.2 
Compliance with such statutes by proper inspec- 
tion, tests, and branding, as required, will relieve 
from liability, unless negligence otherwise is shown.® 
Ignorance of the dangerous character of oil, sold in 
violation of statute, is of course no defense.t Such 
requirements are to be construed according to the 
ordinary meaning of the language employed.® 

[§ 15] d. Liability to Subsequent Purchasers. 
Where a wholesale dealer or manufacturer sells oil 
or other explosives in violation of statute, or with 
knowledge and without warning of their dangerous 
character, his liability is not confined to his imme- 
diate purchaser, but extends to subsequent pur- 
chasers. It may be shown that the adulteration of 

99. Morrison v. Lee, 22 N. D. 251, 
133 NW 548, 38 LRANS 412 (under 
Rev. Codes [1905] § 2223, regulating 
sale of illuminating oil). 

Contributory negligence as a de- 
fense see infra § 32. 

1. National Oil Co. v. Rankin, 68 
Kan. 679, 75 P 1013 (test required by 


Gen. St. [1901] c¢ 72a); Stowell v. 
Standard Oil Co., 139 Mich, 18, 102 


Cal. 


Conn. 
571. 


358, 


EXPLOSIVES 


Cal.—Catlin vy. Union Oil Co., 31 
Ate Oo (eG P29) 

Conn.—Wolcho y, Rosenbluth, 81 
1 VA. 566) 


Ill.—Consolidated Fireworks Co. of 
America v. Koehl, 190 Ill. 145, 60 NE 
Sel rey 2 PL Ae Be 

Mass.—Wellington vy. Downer Kero- 
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oil was the result of improper manufacture, as well 
as by admixture after manufacture.? The manu- 
facturer or wholesaler is not liable, however, unless 
there is proof that the adulteration of the oil, or 
other negligence charged, occurred before its deliv- 
ery to the retailer.6 And although a manufacturer 
has been accustomed to supply a merchant with 
petraleum for sale to his customers, he is under no 
obligation to such customers to continue furnishing 
it, but may, with the consent of such merchant, sup- 
ply gasoline instead.® A retail dealer in illuminating 
oils or consumer purchasing from him is not charge- 
able, as a matter of law, with knowledge that 
naphtha is highly explosive, so as to relieve the 
original seller from liability.1° 

[§ 16] e. Selling to Infant. If one sells gun- 
powder or other explosives to children, or to others 
whom he knows to be incapable of taking proper 
care of them, he is liable for injuries resulting from 
their improper use by such persons.1:_ And a license 
to sell explosives is no defense for selling to an in- 
fant or one incapable of proper care.!2 The seller 
A 566, 21 LRANS 571; Clement v. 
Crosby, 157 Mich. 643, 122 NW 263. 

{d] If a manufacturer impliedly 
authorizes a dealer to represent pow- 
der or other explosives to be safe 
for a certain use, the manufacturer 
will be liable to a purchaser who 


uses it as instructed. Marsh y. Usk 
Hardware Co., 73 Wash. 543, 132 P 


21 LRANS 


NW. 227 (Cu. [1899] p35, Act 26). 

2. Donahue y. Kelly, 181 Pa. 93, 
37 A 186, 59 AmSR 632 (under the 
act of May 15, 1874). 

3. Chapman vy. Pfarr, 145 Iowa 
196, 123 NW 992 (test by oil inspec- 
tor instead of seller). 

4 Hourigan v. Nowell, 110 Mass. 
470, 473; Peo. v. Nobles, 1 N. Y. Cr. 
459 


“The meaning of the statute is 
that certain descriptions of oils, 
particularly specified in its terms, 
shall not be sold at all, except for 
the purpose of remanufacture. It 
would be of no avail ‘to the vendor 
to offer the excuse that he did not 
know that the oil in question was 
dangerous, or that he had relied upon 
any information or certificate from 
any other person, even though skill- 
ful and experienced in such matters. 
It is not at all a question of dili- 
gence or good faith.’ Hourigan v. 
Nowell, supra, { 

5. Schmidt v. Capital Candy Co., 
139 Minn. 378, 166 NW 502. é 

{a] Tllustration.— An ordinance 
which makes it unlawful for any 
person “to shoot or discharge .. . 
any kind of fireworks or explosives 
whatever dangerous to persons or 
property” or to sell them refers only 
-to such fireworks and explosives as 
are dangerous from their explosive 
character and does _not include a 
sparkler consisting of a piece of wire 
six inches in length and about the 
thickness of an ordinary pin, upon 
one end of which is a chemical mix- 
ture in the form of a paste in quan- 
tity sufficient when dried to form 
a stick resembling in size and ap- 
pearance a small slate pencil, the 
chemical mixture being such _ that 
when a match is applied to the 
sparkler, combustion ensues and white 
sparks are emitted which will not 
ignite the finest fabric but the burn- 
ing of the mixture will heat the wire 
to such an extent that it will ignite 
parchment coming in contact with 
it at that time. Schmidt v. Capital 
Candy Co., 139 Minn. 378, 166 NW 
502. 

WG, U. S.—Waters-Pierce Oil Co. v. 
Deselms, 212 U. S. 159, 29 SCt 270, 
58VLwed. 458 [aff 18 Okl. 107, 89 P 
212]; Pierce Oil Corp. v. Taylor, 264 
Fed. 829; Riggs v. Standard Oil Co., 
130° Fed. 199. 


sene Oil Co., 104 Mass. 64. 241 (circular issued by manufac- 
Mich.—McLawson y. Paragon Re-| turer). 

fining Co. 198 Mich. 222, 164 NW [e] Dynamite caps. — Defendant 

668; Clement v. Crosby, 157 Mich.| was held liable to an ultimate pur- 


643, 122 NW 263; Stowell v. Stan- 
dare Oil Co., 189 Mich. 18, 102 NW 

Mo.—Kearse v. Seyb, 200 Mo, A. 
645, 209 SW 635, 

N. Y.—Torgesen v. Schultz, 192 
NYY: 166, (84 NE 956°41237 AmSR 
984, 18 LRANS 726. 

Okl.—Waters-Pierce Oil Co. v. De- 
selms, 18 Oki. 107, 89 P 212: 

Or.—Peterson v. Standard Oil Co., 
55 Or. 511, 106 P 337, AnnCas1912A 


-625. 


Pa,—Elkins v. McKean, 79 Pa. 493; 
he et v. Elkin, 10 PittsLegJNS 

Tex.—Cohn vy. Saenz, (Civ. A.) 211 
SW 492. 

Wash.—Marsh vy. Usk Hardware 
Co., 73 Wash. 543, 132 P 241. 

[a] Beason for rule.—The respon- 
sibility of the manufacturer or 
wholesale dealer attaches from his 
putting a dangerous illuminating oil 
on the market and holding it out as 
safe to be used for illuminating pur- 


poses Elkins v. McKean, 79 Pa. 
493. 
{b] Eerosene or gasoline. — (1) 


Where kerosene mixed with gasoline, 
or other adulterated oil is sold by an 
oil company to a grocer, druggist, or 
other retail dealer, and resold to cus- 
tomers, the oil company is liable for 
resulting injuries. Waters-Pierce Oil 
Co,:v. Deselms, 212 U. S. 159, 29 SCt 
270, 53 L. ed. 453; Riggs v. Standard 
Oil Co., 130 Fed. 199; Wellington v. 
Downer Kerosene Oil Co., 104 Mass. 


64; Stowell v. Standard Oil Co., 139 
Mich. 18, 102 NW 227; Waters- 
Pierce Oil Co. v. Deselms, 18 Okl. 


107, 89 P 212; Peterson v. Standard 
OilwCo. Mbp Ory bil) S106) Pics37,, Ann 
Cas1912A 625. (2) Where one pur- 
chased coal oil from a merchant for 
the purpose of resale, it becomes the 
merchant’s duty, not only to the 
purchaser, but to the public, to_ de- 
liver coal oil, and not gasoline, Cohn 
v. Saenz, (Tex. Civ. A.) 211 SW 492. 

[c] Explosive stove polish. — A 
manufacturer marketing stove polish 
which is highly inflammable or ex- 
plosive, from benzine or other con- 
stituents is liable for injuries to 
purchasers from retail dealers. Wol- 
cho v. Rosenbluth, 81 Conn. 358, 71 


chaser of dynamite caps, injured 
when the caps exploded from sun’s 
heat, where it knew or reasonably 
might have known that they were 
liable so to explode, and negligently 
failed to warn purchaser. HE. I. Du- 
pont de Nemours Powder Co. vy. Du- 
boise, 236 Fed. 690, 150 CCA 22. 

(f{] Where a company selling fire- 
works does not manufacture a cer- 
tain shell, and makes a careful ex- 
amination before its delivery, from 
which it appears that it is in per- 
fect condition, the company is not 
liable for an injury caused by a de- 
fect therein. Consolidated Fireworks 
Co, v. Koehl, 190 Ill. 145, 60 NE 87 
[rev 92 Tl]. A. 8]. 

7. Stowell v. Standard Oil Co.,, 
139 Mich. 18, 102 NW 227. 

8. Riggs v. Standard Oil Co., 130 
Fed:"199% ‘Catlin v.. Union Oil 'Co., 31 
Cale PAM SILO Ps 29% 

{a] Application of rule-—Where a 
grocer notified defendant oil company 
that he had been given a mixture of 
gasoline and coal oil, and then dis- 
posed of a can to deceased, who was 
killed when the oil exploded, the neg- 
ligence.of the grocer could not be 
anticipated, and that of defend- 
ant was not the proximate cause of 
the injury. Catlin v. Union Oil Co., 
Seale An oO, ol ole eae aoe 

9. Marples v. Standard Oil Co., 71 
INS Je 2s) 2 OOe, Doe os 

10. Wellington v. Downer Kero- 
sene Oil Co., 104 Mass. 64. 

11. Binford v. Johnston, 82 Ind. 
426, 42 AmR 508; McEldon v. Drew, 
138 Iowa 390, 116 NW 147, 128 AmSR 
203; Carter v. Towne, 98 Mass, 567, 
96 AmD 682; Burr v. Hatch, 38 Pa. 
Comul et. 

[a] Violation of statute.—Seller 
of a shell or cartridge to a boy less 
than fourteen years of age, in viola- 
tion of the act of June 10, 1881 (P. 
L. p 111) § 1, making such a sale a 
misdemeanor, thereby made himself 
liable for any natural and probable 
result which might follow his wrong- 
ful act. Shaffer v. Mowry, 265 Pa. 
300, 108 A 654. 

Sale of firearms to children see 
Weapons [40 Cyc 873]. 

12. Carter v. Towne, 98 Mass. 
567, 96 AmD 682. 


192) [25°C. J.] 
will not be liable, however, unless the injury is the 
natural and probable consequence of the sale.1° But 
the mere fact that there was an intervening agency 
between the original wrong of selling an explosive 
to a child and the injury does not exonerate the 
seller, if the injury was the natural and probable 
result of the sale.1* 

[§ 17] 6. Use—a. In General. One whose 
business requires the use of explosives must use 
such care and caution in handling or guarding them 
as prudent and careful persons whose business re- 
quires the use of such explosives ordinarily exer- 
cise.1¢ This care is of course greater than is re- 
quired with respect to articles not commonly con- 
sidered dangerous,’ and will vary according to the 
more or less dangerous character of the explosive.'® 
What might be reasonable care in respect to grown 
persons of experience would be negligence as ap- 
plied to youths and children.1® The duty is im- 
posed to take every proper precaution to prevent 
personal injury to those lawfully upon the user’s 
premises.2° <A bare licensee, however, is not entitled 
to the care due to an owner or tenant, but only to 
notice of concealed explosives or hidden dangers.”* 
Although an individual or corporation using or stor- 


ing explosives owes no duty of active vigilance to 
138. Carter v. Towne, 103 Mass. 
507. 
[a] Dlustration.—Where the gun- 
powder purchased by a child has 
been in the custody of the child’s 
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Rafferty v. Davis, 260 Pa. 568, 103 
A 


951; 

[b] Miustration, — A defendant, 
sued for having accidentally exploded 
a blast of dynamite by hammering 


be [§§ 16-18 


anticipate danger and warn a trespasser,” when his 
presence and danger is known, lability for negli- 
gence or an intentional explosion cannot.be avoided 
on the ground that he is a trespasser.?* Great care 
must also be exercised in the use and handling of 
gasoline,2* in the proximity of a light or fire.*° It is 
negligence for an unskillful and uninformed man to 
use a quantity of disinfectant which produces an ex- 
plosive mixture, under certain circumstances lable 
to explode, where it would not be used by a man 
familiar with its qualities.2° The negligence alleged 
in the improper use of the explosive, or failure to 
instruct concerning its use, must be the proximate 
cause of the injury, in order to warrant recovery.?? 
One is under no duty to warn an independent con-. 
tractor hired to do blasting, of dangers incident to 
work.?8 One is not lable for an injury to an 
independent contractor because he furnished frozen 
dynamite, or directed the making and use of an iron 
loading pole, where the accident was not caused by 
a defect in either, but is caused by the negligent 
manner in which they are used.?9 

[§ 18] b. Blasting °°—(1) In General. Where 
blasting is negligently carried on the person re- 
sponsible therefor is liable for ensuing injury to the 
person *? or property *? of others. One lawfully en- 
that the gasoline can exploded, se- 
verely burning another workman, It 
was held to be a negligent use, for 


which defendant should respond in 
damages. Evans v. Hoggatt, 9. Kan. 


parents for some time before the ac- 
cident, the sale is not the proximate 
cause of the injury. Carter v. Towne, 
108 Mass. 507. 

14. Binford v. Johnston, 82 Ind. 
426, 42 AmR 508. 

15. Fishing with explosives see 
Fish [19 Cye 1012]. 

Dllegal or negligent use in firearms 
see Weapons [40 Cye 872]. 

Master’s duty toward servant see 
Master and Servant [26 Cyc 1112]. 

16. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Prosch, 190 Ala. 290, 67 S 516. 

Ill.—Decatur Cereal Mill Co. v. 
Boland, 95 Ill. A. 601. See Mueller 
Bros. Art, etc., Co. v. Fulton St. 
Wholesale Market, 181 Ill. A. 685 
(negligence in using ammonia tank). 

Iowa.—Lanza v. Le Grand Quarry 
Co., 124 Iowa 659, 100 NW 488. 

Ky.—Cincinnati, ete, R. Co. v. 
Padgett, 158 Ky. 301, 164 SW 971. 

Miss.—Illinois Cent. R.: Co. v. 
Schultz, 87 Miss. 321, 39 S 1005. 

N. Y.—Fitzgerald v. Brooklyn Inst. 
of Arts, etc., 175 App. Div. 554, 162 
NYS 625. ‘ 

N. C.—Wood v. McCabe, 151 N. C. 
457, 66 SE 4338. 

Tex. — Waters-Pierce Oil Co. vy. 
Snell, 47 Tex. Civ. A. 413, 106 SW 
170. 


See Juntti v. Oliver Iron Min. Co., 
aos AVinn oS 0 Loe NW 673, 42 
LRANS 840 (ordinary care required 
in using and keeping carbide for il- 
luminant). 

“One who handles such explosives, 
or keeps them for use upon his prem- 
ises, must uSe such care and caution 
in handling or guarding them as pru- 
dent and careful persons, whose 
business it is to deal in such articles, 
ordinarily exercise, which, of course, 
is greater than that required with 
respect to articles not commonly 
considered dangerous.” Lanza v. Le 
Grand Quarry Co. 124 Iowa 659, 
663, 100 NW 488. 

[a] Extreme care must be ob- 
served in use of so dangerous a sub- 
stance as dynamite, the general rule 
being that in cases of explosion of 
dynamite, where a third party hay- 
ing no relation to person having it 
in possession is injured, the highest 
degree of care must be exercised. 


on an adjacent rdck, is not charge- 
able with negligence in not having 
first examined the ledge of rock to 
see whether another blast, which had 
exploded six feet away, scattering 
débris, had not produced a fissure 
in the rock leading into the hole 
drilled for the unexploded blast, and 
also loosened the rock adjacent there- 
to, so as to make his hammering a 
possible occasion of the second explo- 
sion. Murphy v. Hallinan, 93 App. 
Div. 48, 86 NYS 927. 

17. Lanza v. Le Grand Quarry Co., 
124 Iowa 659, 100 NW 488; Wood v. 
McCabe, 151 N. C. 457, 66 SE 488; 
Matkins v. Piggott, 29 Can. S. C. 188 
(high degree of caution in use and 
care of explosive caps). 

Degree of care in blasting see in- 
Chad et on be 

18. Lanza v. Le Grand Quarry 
Co., 124 Iowa 659, 100 NW 448. 

19. Wood v. McCabe, 151 N. C. 
457, 66 SE 433 (boy of sixteen in 
charge of dynamite used in railway 
construction). 

20. Jacobs v. New York, etc, R. 
Co., 212 Mass. 96, 98 NE 688, 40 
LRANS 41; Clarkin v. Biwabik-Bes- 
semer Co., 65 Minn. 483, 67 NW 1020. 

21. Brown v. Thomas Blackwell 
Coal, etce., Co., 124 Ky. 324, 99 SW 
299 (open keg of blasting powder in 
blacksmith shop, known to licensee). 

22. Holmes v. Delaware, etc., Co., 
128 App. Div. 24, 112 NYS 421 (tres- 
passer or bare licensee injured by 
railroad torpedo); McGehee v. Nor- 
folk, ete... Co.,-147 N., C, 142, 60 SE 
912, 24 LRANS 119 (trespasser in- 
jured by dynamite stored near rail- 
road). 

Duty and liability to trespassers 
see Negligence [29 Cyc 442]. 

23. Herrick v. Wixom, 121 Mich. 
384, 80 NW 117, 81 NW 333. 

24. Evans v. Hoggatt, 9 Kan. A. 
540, 59 P 381; Waters-Pierce Oil 
Co. v. Snell, 47 Tex. Civ. A. 418, 106 
SW 170. 

[a]_ Illustration.—An employee of 
defendant, in putting on a tin roof, 
was uSing a gasoline fire pot in 
which to heat his irons, and in so 
doing put up a tin wind break to pro- 
ect the flame, which, becoming heated, 
reflected the heat in such a manner 


A. 540, 59 P 381, 

25. Snips v. Minneapolis, ete., R. 
Co., 164 Iowa 530, 146 NW 468; Brown 
v. Freeman, 84 N. J. L. 360, 86 A 384; 
Grigsby v. Bratton, 128 Tenn. 597, 
163 SW 804. 

26. Fitzgerald v. Brooklyn Inst. 
of Arts, etc., 175 App. Div. 554, 162 
NYS 625. 

27. Iowa.—Snips v. Minneapolis, 
etc., R. Co., 164 Iowa 530, 146 NW 468. 

Mass.—Jacobs v. New York, etc., R. 
Co., 212..Mass. 96, 98 NE 688, 40 
LRANS 41. - 

N. J.—Brown v. Freeman, 84 N. J. 
15.360) (86. A. 384. 

N. Y.—Holmes v. Delaware, etc., 
COnk2s App. Div. 24, 112 NYS 421. . 

Tenn.—Grigsby v. Bratton, 128 
Tenn. 597, 163 SW 804. 

Ont.—Davidson vy. Peters Coal Co., 
3 OntWN 1160, 2 DomLR 908 [aff 
Haat, 36, 23 OntWR 25, 5 DomLR 

28. Louisville, etc., R. Co. v. New- 
land, 176 Ky. 166, 195 SW 415. 

29. Louisville, ete., R. Co. v. New- 
land, 176 Ky. 166, 195 SW 415. 

30. Injuries to servant see Master 
and Servant [26 Cyc 1112]. 

Mining see Mines and Minerals [27 
Cyc T84].. 

31. Cameron v. New England Tel., 
etc., Co., 182 Mass. 310, 65 NE 385; 
Cates v. Latta, 117 N. C. 189, 23 SE 
173, 53 AmSR 584; Blackwell v. 
Lynehburg, ete., R. Co., 111 N. & 151, 
16 SH 12, 32 AmSR 786, 17 LRA 729: 
Missouri Iron, etc., Co. y. Cartwright, 
(Tex. Civ. A.) 207 SW 397; Laroeque 
v. Montreal, 19 Que. Super. 527. 

[a] For example, when defend- 
ants set off a blast on their land, it 
was reasonably apparent to a person 
of ordinary prudence that it might 
frighten plaintiff's horse on adjoin- 
ing highway, and defendants would 
be liable for resulting injury. Mis- 
souri Iron, ete, Co. v. Cartwright, 
(Rex. Civ Av). 207 LS Ww 13.97" 

32. Louisville, ete., R. Co. v. Bon- 
hayo, 94 Ky. 67, 21 SW 526, 14 KyL 
737; Booth v. Rome, etc., R. Co., 140 
N. Y. 267, 35 NE 592, 37 AmSR 552, 
24 1.RA 105; Missouri Iron, etc., Co. 
eae eget he A.) 207 SW 
397, ; Gordon y. more, 71 ‘ 
195, 76 SE 344. Weis 


For later cases, developments and changes in the law see cumulative Annotations, same title, page ang note number. ~ 
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gaged in blasting operations is, 
weight of authority, 
question of whether 
where by his acts in 


 aNVe construe all of those decisions 
in the blasting cases as recognizing 
the general rule that, notwithstand- 
ing the right of a person to blast or 
perform any other lawful act upon 
his own property, yet he may be lia- 
ble for damages resulting therefrom 
if, in view of all the surrounding 
circumstances attending the act of 
blasting on any particular occasion, 
a person of ordinary prudence would 
reasonably have foreseen injury to 
another as a result therefrom and 
would have refrained from such act 
by reason thereof.” Missouri Iron, 
‘ete., Co. v. Cartwright, supra. 

fa] Negligence in blasting near 
water pipe in city.—A subcontractor 
engaged in excavating for the rapid 
transit subway in New York City 
drilled holes. for blasting within a 
foot of a water pipe, and nearer to 
the pipe than the rules ef the water 
department permitted, and exploded 
in the holes a quantity of dynamite, 
without turning off the water or pro- 
tecting the pipe in any way. The 
rock which was blasted could have 
been removed by breaking it with a 
hammer without injury to the pipe. 
It was held that he was guilty of 
negligence making him liable for the 
damages sustained by reason of the 
breaking of the pipe, thereby permit- 
ting water to escape therefrom and 
to flow on to the premises of an- 
other. Wheeler v. Norton, 92 App. 
Hone 368, 86 NYS 1095 [aff 84 NYS 
5 


33. Ala. — Ex op. Birmingham 
Realty Co., 183 Ala. 444, 63 S 67; 
Bessemer Coal, ete., Co. v. Doak, 152 
Ala. 166, 44 S 627, 12 LRANS 389. 

Colo.—G. B. & L. R. Co. v. Eagles, 
9 Colo. 544, 13 P 696. 

Ky.—Adams v. Sengel, 177 Ky. 535, 
197 SW 974; Lexington, etc., R. Co. 
v. Baker, 156 Ky. 431, 161 SW 228; 
Langshorne v. Turman, 141 Ky. 809, 
133 SW 1008, 34 LRANS 211; Lang- 
shorne v. Wilson, 91 SW 254, 28 KyL 


1181. 

Md.—Scott v. Bay, 3 Md. 431. 

N. Y.—Page v. Dempsey, 184 N. Y. 
245, 77 NE 9 [rev 99 App. Div. 152, 90 
NYS 1019]; Sullivan v. Dunham, 161 
N. Y. 290, 55 NE 923, 76 AmSR 274, 
47 LRA 715; St. Peter v. Denison, 58 
N. Y. 416, 17 AmR 258; Tremain v. 
Cohoes Co., 2 N. Y. 163, 51 AmD 
284; Hay v. Cohoés Co., 2 N. Y. 159, 
51 AmD 279 [aff 3 Barb. 42]; Henry 
Hall Sons’ Co. vy. Sundstrom, etce., 
Co., 188 App. Div. 548, 123 NYS 390 
[aff 204 N. Y. 660 mem, 97 NE 1106 
mem]; Derrick v. Kelly, 136 App. Div. 
433, 120 NYS 996; Wheeler v. Norton, 
92 App. Div. 368, 86 NYS 1095; Krat- 
zer v. Saratoga Springs, 8 App. Div. 
613, 40 NYS 474 [aff 158 N. Y. 736, 
53 NE 1127]; Buddin v. Fortunato, 
16 Daly 195, 10 NYS 115; Ulrich v. 
McCabe, 1 Hilt. 251; Gourdier v. Cor- 
mack, 2 E. D. Smith 200; Forrester 
y. O’Rourke Engineering, Constr. Co., 
48 Mise. 390, 95. NYS 600, 17 NY 
AnnCas 247; Lersner, v. McDonald, 
88 Misc. 734, 78 NYS 1125; Interbor- 
ough Rapid Transit Co. v. Williams, 


168 NYS 688; Taub v. Colon, 163 
NYS 79; Stancourt Laundry Co. v. 
Lamura, 147 NYS 895; Locklin v. 


Beckwith, 6 NYSt 583. ; 

Oh.—Tiffin v. McCormick, 34 Oh. 
St. 638, 32 AmR 408; Carman v. Steu- 
benville, etc. R. Co. 4 Oh. St. 399. 

Pa.—Mulchanock v. Whitehall Ce- 
ment Mfg. Cea Pa. 262, 98 A 554, 
LRA1917A 1015. 

R. I.—Wels v. Knight, 32 R. I. 432, 
80 A 16, 19 [quot Cyc]; Hickey v. 
McCabe, 30 R, I. 346, 75 A 404, 405, 
19 AnnCas 783, 27 LRANS 425. [quot 


flhn Hora vy. Holston River R. 
[25 C. J.—T7] 


according to the 
hable without regard to the 
or not he has been negligent, 
his casting rocks or other débris 
upon adjoining or neighboring premises or high- 


EXPLOSIVES 


sons °4 thereon. 


Co., 122 Tenn. 399, 123 SW 637, 135 
AmSR_878; 19 AnnCas 331; Cumber- 
land Tel., ete., Co. vy. Stoneking, 1 
Tenn. Civ. A. 341; ~ 

Wash.—Schade Brewing Co. vy. 
Puget Sound R. Co., 79 Wash. 651, 
140° P 897 [quot Cyc]; Patrick vy. 
Smith, 75 Wash. 407, 411, 134 P 1076, 
48 LRANS 740 [quot Cyc]. 

B. C.—Hounsome vy. Vancouver 
Power 


{ Co.,Ltd. '18-B! -C. 81 [app 
dism 49 Can. S. C. 420]. 
[a] Reasons for rule.—(1) “It is 


better that one man should surrender 
a particular use of his land, than 
that another should be deprived of 
the beneficial use of his property 
altogether, which might be the con- 
sequence if the privilege of the for- 
mer should be wholly unrestricted. 

. . If the defendants in excavating 
their canal, in itself a lawful use of 
their land, could, in the manner men- 
tioned by the witnesses, demolish the 
stoop of the plaintiff with impunity, 
they might, for the same purpose, 
on the exercise of reasonable care, 
demolish his house, and thus deprive 
him_of all use of his property.” Hay 
v. Cohoes Co., 2. N. Y. 159, 161, 51 
AmD 279. (2) “In general, if a vol- 
untary act, lawful in itself, may nat- 
urally result in the injury of an- 
other, or the violation of his legal 
rights, the actor must at his peril 
see to it that such injury or such 
violation does not follow, or he must 
expect to respond in damages there- 
for; and this is true regardless of 
the motive or the degree of care with 
which the act is performed.” G. B. & 
L. R. Co. v. Eagles, 9 Colo. 544, 546, 


13 P 696. 
34. Ala. — Ex . Birmingham 
Realty Co., 183 Ala. 444, 63 S 67. 


Ky.—Allegheny v. Massey, 163 Ky. 
792, 174 SW 499. But see infra text 
and notes 44-46. 

Mo.—Hoffman v. Walsh, 117 Mo. A. 
278, 93 SW 853. 

N. Y.—Richter v. 104 
NYS 405. 

Pa.—Rafferty v. Davis, 260 Pa. 568, 
103 A 9651. 

R, I1L.—Wells v. Knight, 32 R. I. 432, 
80 A 16. 

Va.—Simmons y. McConnell, 86 Va. 
494, 10 SE 838, 

Wash.—Britz v. MHoulehan, 77 
Wash. 506, @il37 * PP’ 10385: Contra 
Klepsch v. Donald, 4 Wash. 436, 30 P 
991, 31 AmSR 936. 


Solomon, 


[a] Reason for rule—“[This doc- 
trine] rests upon the _ principle, 
founded in public policy, that the 


safety of property generally is su- 
perior in right to a particular use 
of a single piece of property by its 
owner. ... makes human life 
safer by tending to prevent a land- 
owner from casting, either with or 
withoit negligence, a part of his land 
upon the person of cne who is where 
he has a right to be... . The public 


travél must not be endangered to 
accommodate -the private rights,,of 
individuals.” *Sullivan v. Dunham, 


161 N. Y. 290, 300,.55 NE 923, 76 
AmSR 274, 47 LRA 715. To same ef- 
fect Wells v. Knight, 32 R. I. 432, 80 
A 16. 

{[b] Persons on highways.—Car- 
son v. Blodgett Constr. Co., 189 Mo.- 
A. 120, 125, 174 SW 447 [quot Cyc]; 
Sullivan v. Dunham, 161 N. Y. 290, 
55 NE 923, 76 AmSR 274, 47 LRA 
715 [aff 35 App. Div. 342, 54 NYS 
962]; Turner vy. Degnon-McLean Con- 
tracting Co., 99 App. Div. 135, 90 NYS 
948 [aff 184 N. Y. 525, 76 NE 1111]; 
Wells v. egos 32 R. I. 432, 448, 80 
A 16 [cit Cyc]. 

toy! Application of rule. — Where 
the death of one was caused by a 
fragment of stone which was thrown 


r 
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ways he causes direct injury to property % or per- 


He is also, under the rule more 


generally adopted, liable for consequential injuries 
occasioned by concussion or vibration to property 35 


by a blast fired in defendants’ stone 
quarry, five hundred or six hundred 
feet distant, an instruction that de- 
fendants had a right to continue to 
conduct their business in their usual 
manner, if no accident had been pre- 
viously occasioned thereby, was prop- 
erly refused. Simmons y. McConnell, 

86 Va. 494, 10 SE 838. : 


35. Ill.—Fitzsimmons, etc., Co. v. 
Braun, 199 Ill. 890, 65 NE 249, 59 
LRA 421, 


lowa.—Watson v. Mississippi River 
Power Co., 174 Iowa 23, 156 NW 188, 
LRA1916D 101. 

Mo.—Johnson vy. Kansas City Ter- 
minal R. Co., 182 Mo. A. 349, 170 SW 
456 (wherein it is stated that the 
doctrine’ of Blackford vy. Herman 
Constr. Co., 1382 Mo. A. 157, 112 SW 


287, granting an injunction against 


blasting causing vibration of plain- 
tift’s building overruled the doctrine 
of the same court in Thurmond v. 
Ash Grove White Lime Assoc., 125 
Mo. A. 73, 102 SW 617); Faust v. 
Pope, 132 Mo. A. 287, 111 SW 878. 

Mont.—Longtin v. Persell, 30 Mont. 
306, 76 P 699, 104 AmSR 723, 65 LRA 
655, 2 AnnCas 198. 

Oh.—Louden v.- Cincinnati, 90 Oh. 
St. 144, 106 NE 970, LRA1915E 356, 
AnnCas1916C 1171. Contra Arm- 
pune v. Cincinnati, 32 Oh. Cir. Ct. 
14; ‘ 
Okl.—Muskogee v. Hancock, 158 P 
622, 623 [quot Cye]. i 

R. I.—Hickey v. McCabe, 30 R. I. 
346, 75 A 404, 19 ° AnnC@as (783;"-27 
LRANS 425. 4 

Tenn.—Gossett v. Southern R. Go., 
115 Tenn. 376, 89.SW 737, 112 AmSR 
846, 1 LRANS 97. 

Wash.-—B. Schade Brewing Co. v. 
Puget Sound R. Co., 79 Wash. 651, 
140 P 897; Patrick v. Smith, 75 Wash. 
407, 1384 P 1076, 48 LRANS 740. 

[a] Reasons for rule—(1) ‘It 
seems illogical to say that, if one 
puts off a blast of powder, a sub- 
stance inherently dangerous, on his 
own premises, which causes a stone 
to be thrown through his neighbor’s 
window, he is liable without regard 
to the degree of care used; but if it 
destroys his neighbor’s house, but 
casts no physical substance upon the 
premises, he is immune from liability 
unless it can be shown that reason- 
able care “was not exercised.’ Pat- 
rick v. Smith, 75 Wash. 407, 411, 134 
P 1076, 48 LRANS 740 [quot B. 
Schade Brewing Co. v. Puget Sound 
R.VCo.,7 79 Wash. {6515 669. 4dr 
897]. (2) “We see no valid reason 
why recovery should be permitted 
for damage done by stones, or dirt 
thrown upon one’s premises by the 
force of an explosion upon adjoining 
premises, and not be permitted for 
damage resulting to the same prop-. 
erty from a concussion or vibration 
sent through the earth or the air by 
the same explosion. There is really: 
as much a -ph¥sical invasion of the 
property in one case as there is in 
the other. The force does the injury 
in both cases, and the fact that it 
causes stones or other débris to be 
thrown upon the land in one case, 
and in the other only operates by 
vibrations or concussions . through 
the earth or air, seems to us to be 
immaterial.” Hickey v. McCabe, 30 
R. I. 346, 355, 75 A 404, 408, 19 Ann 
Cas 783, 27 LRANS 425. (3) “If one 
who, for his own purposes and profit, 
undertakes to perform a work, by 
means of explosives, inherently dan- 
gerous to the property of another, 
should be held liable for an injury 
occasioned by any substance cast by 
the explosives on the property of 
such other, it is only by the merest 
subtility of reasoning he should be 


. 
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or persons.2¢ By some authorities the rule imposing 
liability for injuries occasioned without negligence 
is limited to cases of direct injury, and negligence 
must be established to impose liability for conse- 


quential injuries as by concussion 


held not liable to respond for equal 
or greater damage caused by the 
concussion of the air or of the earth. 
There is no ground of substantial 
or practical distinction.” Fitzsim- 
mons, etc., Co. v. Braun, 199 Ill. 390, 
397, 65 NE 249, 59 LRA 421. 

[b] Bule applied.—The owner of 
realty damaged by concussion 
through earth or air from blasts in 
the bed of a river during construc- 
tion of a dam by a private company 
to provide electric power, authorized 
by congress, could recover irrespec- 
tive of any negligence on the part of 
the company or its contractor. Wat- 
son v. wississippi River Power Co., 
174 Iowa 23, 156 NW 188, LRA1916D 
101. 

[ce] Liability for all resulting in- 
juries.—“One who makes use of an 
explosive in the ground near the 
property of another, when the nat- 
ural and probable, though not the in- 
evitable, result of the explosion is 
injury to such property of the other, 
is liable for the resulting injury, 
however high degree of care or skill 
may have been exercised in making 
use of the explosive.’ Fitzsimmons 


v. Braun, 199 111. 390, 398, 65 NE 249, 
59 LRA 421, 

[d] Tunnel under city.—‘‘The per- 
formance of the work of excavating 
the tunnel underneath. the buildings 
of a populous city with dynamite was 
intrinsically. dangerous, .no matter 
how carefully and skillfully the ex- 
plosions were conducted.” Fitzsim- 
mons, etc., Co. v. Braun, 199 Ill. 390, 
394, 65 NE 249, 59 LRA 421 [quot 
Chicago v. Murdock, 212 Ill. 912, 72 


NE 46,.103 AmSR 221]. 


- 86. Wells v. Knight, 32 R. I. 432, 
80 A 16. 
[a] “The rule of law is the same 


in cases of injury to the person as 
in ease of damage to property.... 


-So the same rules are applied in case 


of injury or death caused to a_ per- 
son traveling in a highway.” Wells 


v. Knight, 32 R. I. 4382, 438, 80 A 

37. Ala.—Bessemer Coal, etc., Co. 
v. Doak, 152' Ala. 166, 44 S 627, 12 
LRANS 389 [cit Cyc]. 

Kan.—Rost v. Union Pac. R. Co., 

Mass.—MacGinnis v. Marlborough- 
Hudson Gas’ Co., 220 Mass. 575, 108 
NE 364, LRA1915D 1080; Stewart v. 
Hanreddy, 212 Mass. 340, 98 NE 1030. 

N. J.—Simon v. Henry, 62 N. J. L. 
486, 41 A 692. 

N. Y.—Page v. Dempsey, 184 N. Y. 
245,.77 NE 9; Holland House Co. v. 
Baird, 169 N. Y. 136, 62 NE 149 [rev 
49 App. Div. 180, 68 NYS 73]; French 
v. Vix, 143 N. Y. 90, 37 NE 612 [aff 
2 Misc. 312, 21 NYS 1016, 30 AbbNCas 
158]; Booth v. Rome, etc., R. Co., 
140 N. Y. 267, 35 NE 592, 37 AmSR 


.95 Kan... 718, 149 P 679. 


552, 24 LRA 105; Benner y. Atlantic 


Dredging Co., 134 N. Y. 156, 31 NE 


+328, 30 AmSR 649, 17 LRA 220 [rev 


58 Hun 359, 12 NYS 181]; Adler v. 
Fox, 74 Misc. 483, 182 NYS 302; Luria 
v. Cusick, 47 Misc. 126,:93 NYS 507, 
16 NYAnnCas 226; Necker v. Frank; 
438 Mise. 159, 88 NYS 250; Stancourt 
Laundry Co. vy. Lamura, 147 NYS 
895; Viele v. Mack’ Pav., ete., Co.,, 
150 App. Div. 839, 135 NYS 147. See 
Vield v. Mack Pav., ete., Co., 144 App. 
Div. 694, 129 NYS 604; Wynne v. 
Bailey, 107 NYS 545; Wiener v. Ham- 
mell, 14 NYS 365. But see Morgan 
v. Bowers, 17 NYS 22 (where it is 


Said that blasting with an explosive 


so powerful as to injure the prop- 
erty of adjoining owners by atmos- 
pheric concussions creates a nuisance, 
and liability attaches therefor). 

{aj Reasons for rule.— (1) The 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or vibration to 


tuo ut alienum non 
prevent an owner 
of property from making proper use 
thereof, although such use may in- 
flict damages upon his neighbor; the 
real meaning of the rule is thatea 
person may not use his own prop- 
erty to the injury of any legal right 
of another. Newell v. Woolfolk, 91 
Hun 211, 86 NYS 327. (2) “One can- 
not confine the vibration of the earth 
or air within inclosed limits, and 
hence it must follow that if in any 
given case they are rightfully caused, 
their extension to their ultimate and 
natural limits cannot be unlawful, 
and the conSequential injury, if any, 
must be remediless.’’ Benner vy. At- 
lantic Dredging Co., 134 N.Y. 156, 
162, 31 NE 328, 30 AmSR 649, 17 LRA 
220. (8) “To exclude the defendant 
from blasting to adapt its lot to the 
contemplated uses, at the instance of 
the plaintiff, would not be a. com- 
promise between conflicting rights, 
but an extinguishment of the right 
of the one for the benefit of the 
other. This sacrifice, we think, the 
law does not exact. Public policy is 
prompted by the building up of towns 
and cities and the improvement of 
property. Any unnecessary restraint 
on freedom of action of a. property 
owner hinders this. The law is in- 
terested also in the preservation of 
property and property rights from 
injury. Will it in this case protect 
the plaintiff's house by depriving the 
defendant of his right to adapt his 
property to a lawful use, through 
means necessary, usual and generally 
harmless? We think not.” Booth v. 
Rome, ete., R. Co., 140 N. Y. 267, 281, 
85 NE 592, 37 AmSR 552, 24 LRA 
105 [quot and crit Johnson v. Kansas 
City, ete., R. Co., (Mo.) 170 SW 456, 


457]. 

{[b] ‘IWlustrations.—(1) ‘A contrac- 
tor who is lawfully engaged in blast- 
ing operations in a public street is 
liable to the tenant of a near-by 
house for damages by falling stones, 
caused by an actual physical tres- 
pass, without any proof of negli- 
gence, but is not liable for conse- 
quential damages, such as the break- 
ing of glassware and_ ornaments, 
which are shaken down from shelves 
and walls, and not: knocked down by 
anything projected into the house, 
and the loss of room rent through 
the removal of lodgers on account of 
the blasting, in the absence of negli- 
gence. Forrester vy. O’Rourke En- 
gineering Constr. Co., 48 Misc. 390, 
95 NYS 600, 17 NYAnnCas 247. | (2) 
A railroad company. which, having to 
do blasting on its own land in order 
to lay its tracks, exercises due care 
in doing it, and uses charges of. no 
greater force than are necessary for 
the purpose, is not liable for injury 
to adjoining property arising merely 
from the incidental jarring. Booth 
v. Rome, etc., R. Co., 140 N. Y. 267, 
385 NB 592, 37 AmSR 552, 24 LRA 
105° frey 17 NYS, 336]. ; 

{c] Broken water pipes.—(1) One 
blasting rock on his property is not 
liable for injury to the property of 
air; adjacent owner, caused by the 
bréaking by concussion of a water 
main twenty feet from the blast and 
thereby causing water to flow on the 


maxim “Sic utero 
ledas’” does not 


adjacent property, where he was not 


guilty of negligence. _ Derrick:  v. 
Kelly, 136 App. Div. 433, 120 NYS 
996. (2) So where a water main is 


broken by an explosion without di- 
rect contact, liability does not exist 
for trespass because of ‘water flow- 
ing on plaintiff's land. Conron v. 
Fox, 90 Misc. 872, 153 NYS 425: (3) 
But where the breaking of a water 


| ligence, 
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property,?? or persons,?* and by some authorities the 
rule is apparently laid down that negligence must 
be present in all cases, even where there is direct 
injury’ to property *® or persons.*° But to the con- 
trary it has also been held that the use of explosives 


pipe is a direct result of the blast, 
defendant is liable for injuries re- 
sulting from water flowing on plain- 
tiff's premises as a_ trespasser. 
Wheeler v. Norton, 92. App. Div. 368, 
86 NYS 1095; Lersner v. McDonald, 
38 Mise. 734, 78 NYS 1125. 

{d] Percolating water.—The blast- 
ing of a ledge in laying gas pipes 
in a. street as a result of which water 
percolated from a pond into the cel- 
lar of an abutting owner was not an 
invasion of any common-law right 
of the abutting owner, and gave him 
no right of action for tort unless 
the construction work. was done neg- 
ligently or improperly. MacGinnis v. 
Marlborough-Hudson Gas Co., 220 
ae es: 575, 108 NE 364, LRA1915D 

{e] For the ordinary discomforts 
and injurious effects attendant upon 
defendant’s lawful operations on 
his own premises, not constituting a 
legal nuisance, there is no liability 
to an adjoining or neighboring pro- 
prietor except. for some proximate 
negligence in the mode or circum- 
stances of such operations. . Bx p. 
Birmingham Realty Co., 183 Ala. 444, 
63 S 67; Hieber v..Central Kentucky 
Tract. Co., 145 Ky. 108, 140 SW. 54, 
36 LRANS 54; Marvin v. Brewster 
Iron- Min. Co., 55 N. Y. 538, 14 AmR 
322; Tucker v. Mack Pav. Co., 61 App. 
Div. 521, 70 NYS 688. 

{f] Municipal contract to blast in 
compliance with ordinances.—W here 
plaintiff sued to recover for injuries 
to a vault of a building constructed 
under a sidewalk, alleged to have 
been caused by negligence of defend- 
ant in blasting while constructing a 
trench in front of the building. under 
a municipal contract providing that 
blasting should be conducted in con- 
formity with the city ordinances. 
There was no evidence showing neg- 
or that the injury to the 
building cid not naturally result 
from the blasting in connection with 
some weakness in the construction 
of the building. It was held that a 
nonsuit was properly granted. MHol- 
land House Co. v. Baird, 169 N. Y. 
136, 62 NE 149 [rev 49 App. Div. 180, 


63 NYS 73]. 
88. Bessemer Coal, ete. Co. v. 
Doak,. 152%, Alay, 166, 44.8 627,712 


LRANS 389; Hieber v. Central Ken- 
tucky Tract. Co., 145 Ky. 108, 140 SW 
54, 36 LRANS 54. 

' [a] Tllustration.—A railway com- 
pany, operating a quarry five hun- 
dred feet: from a blacksmith shop, is 
not liable for failure to give notice 
of a heavy blast, which frightens a 
horse, being shod, and thereby in- 
jures the smith, although he re- 
quested such warnings, and they had 
been previously given. Hieber _ v. 
Central Kentucky Tract. Co., 145 Ky. 
108,140 SW 54, 36 LRANS 54. + 

39. Georgia Cent. R. Co. v. Bern- 
stein, 113 Ga. 175, 38 SE 394; Moross 
v. Burke, 99 Ga. 110, 24 SE .969; 
Georgia Granite Co. vy. Sims, 11 Ga. 
A. 295, 75 SE 143; Arthur v. Henry, 
157 N.u.G: 393) .-73 SE 206. 

40. Cary. v. Morrison, 129 Wed. 
177, 68 CCA 267, 65 LRA: 659 (circuit 
court of appeals, eighth, eirecuit); 
Moross v.: Burke, 99 Ga+110, 24 SE 
See Harris v. Simén, 32 S..C. 
+593, 10 SE 1076 (where facts. indi- 
cate that rule was. applied). 

{a] Blasting ‘on or: near:highway. 
—Mills v. Wilmington ‘City «R. Co., 15 
Del. 269, 40 A:.d1t42(i/héeansport v. 


Dick, 70 Ind. 65,086 )AthiR 1667. Gates 


vy. Latta, 117 N. Cy 9893 23¢8R) 1473, 
53 AmSR‘584. Sée Erindeoe rene 
burgh 
143 NW 117 (negligenée—provéd in 


J 


Iron Ore Co., 123 Minm,'131, | 


ee 


§§ 18-21] 


for blasting upon a lot located in a large city is 
such an unusual, unreasonable, and unnatural use of 
the property that no degree of care or skill can ex- 
cuse the owner from damages proximately caused to 
the property of another, whether caused by falling 
débris +4 or by concussion,*? and further that where 
a death was caused by an explosion of a blast in a 
thickly settléd portion of the city no degree of 
care will relieve defendant from liability.42 Where 
the injury to the person, although direct, is not 
occasioned while he is in his own home, in some 
jurisdictions it is held that the person injured must 
show either that the blasting was being carried on 
in a thickly populated portion of the city 4+ or if 
elsewhere that there was a failure to give reason- 
able warning of the blast.*° Mere concussion of the 
air without other injury will not impose liability 
where blasting is lawfully conducted.** 


As to persons upon his premises and rightfully 


_ 80, the person using explosives in blasting in a law- 
ful and proper manner is liable only in ease of negli- 
gence *7 and need exercise only ordinary ecare.*® The 
rule, that one who by blasting throws rock and ma- 
terial upon the adjacent land of his neighbor is liable 
for the damage resulting from such act without re- 
gard to the question of negligence, has no applica- 
tion where the person blasting has the right to the 
use of the land upon which the blasted material is 
thrown.*? 

Existence of easement. Where defendant has by 
law or contract acquired an easement as against 
blasting in a mine near highway). 
But see Wright v. Compton, 53 Ind. 
337 (holding that a quarry owner 
was liable irrespective of negligence 


for injury to a person on a highway 
adjacent to the quarry from falling 


koontz, 
[a] 
—Contractors, 
tions on 
river 
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plaintiff’s. premises, which expressly or impliedly 
authorizes the operation of blasting, either directly 
or as a reasonably necessary incident to some other 
lawful purpose, liability arises only as the result of 
some proximate negligence-on the part of defend- 
ant,°® but this rule does not apply to persons right- 
fully upon the land subject to the easement with the 
permission of the owner thereof and the knowledge 
of defendant.5! 

Legislative authority. Whether liability will at- 
tach for injuries occasioned by blasting without neg- 
ligence under legislative authority is a matter as to 
which there is some conflict of authority, liability 
having been imposed * and denied *3 in accordance 
with general principles elsewhere considered.*4 

[§ 19] (2) Violation of Statute or Ordinance. 
Failure to comply with municipal or statutory regu- 
lations as to blasting is evidence of negligence,®® as, 
for example, requirements of notice ** or that blasts 
shall be covered.5? 

[§ 20] (3) Conduct of Nuisance. Where blast- 
ing operations are conducted in such a manner as to 
constitute a nuisance,®® a recovery may be had for 
damages occasioned, although negligence is not es- 
tablished.®® 

[§ 21] (4) Negligence—(a) Care Required in 
General. The degree of care required of one en- 
gaged in blasting to avoid liability based on negli- 
gence is reasonable care and skill with regard to 
the ‘nature of the work and local conditions.®° 
One may conduct blasting operations upon his own 


v. Day, 86 Fed. 62]; Valz v. Goody-|L. 528, 81 A 1133]; Postal Tel. Cable 
112 Va. 853, 72 SE 730. 

Blasting on government land. 
making rock excava- 
government 
improvements, 


Co. v. Keystone State Constr. Co., 63 
Pa. Super. 486. 

54. See Actions § 61; Eminent Do- 
‘main § 233; Railroads [33 Cye 363]. 
55. Koster v. Noonan, 8 Daly 


property for 
are to be con- 


débris). F 
Colton y. Onderdonk,: 69 Cal. 
155, 10 P 395, 58 AmR 556. 

42. Colton v. Onderdenk, 69 Cal. 
155, 10 P 395,58 AmR 556. 

43. Munro v. Pacific Coast Dredg- 
ing, ete., Co., 84 Cal. 515, 24 P 303, 


18 AmSR 248. Contra Mercer v. 
White, 30 Oh. Cir. Ct. 487. 
' 44 Allegheny Coke Co. v. Mas- 


sey, 163 Ky. 792, 174 SW 499. 

45. Allegheny Coke Co, v. Massey, 
163 Ky. 792, 174 SW 499; Lexington, 
ete., R. Co. v. Fields, 152 Ky. 19, 153 
SW 48; Louisville, etc. R. Co. v. 
Tow, 63 SW 27, 23 KyL 408, 66 LRA 
941; Louisville, etc., R. Co. v. Hofge- 
sang, 13 KyL 829. 

46. Hieber v. Central Kentucky 
Tract. Co., 145 Ky. 108, 140 SW 54, 
36 LRANS 54. 

47. Ex p. Birmingham Realty Co., 
183 Ala. 444, 63 S 67; Driscoll v. 
Newark, etc., Lime, etc., Co., 37 N. Y- 
637, 5 Transcr. A. 82, 97 AmD 761. 

[a] What constitutes premises.— 
Contractors employed in construct- 
ing a railroad cannot claim the right 
‘of way as their own premises, and 
thus avoid liability to another work- 
ing on the same road, injured_ by 
their negligence. Cameron v. Van- 
dergriff, 53 Ark. 381, 13 SW 1092. 

{b] Persons entitled to care.— 
Where a contractor, engaged in build- 
ing a spur track for a state institu- 
tion, obstructs the main track of a 
railroad by blowing rock thereon in 
the prosecution of his own work, and 
his foreman is engaged in removing 
it, an assistant train master of the 
railroad company, charged with the 
proper movement of trains, who is 
on the ground in the discharge of his 
duty is not a mere sight-seer, as to 
whom the contractor is liable only 
for willful or wanton injury, but is 
entitled to have ordinary care exer- 
cised to insure his safety. Valz v. 
Goodykoontz, 112 Va. 853, 72 SE 730. 

48. Smith v. Day, 100 Fed. 244, 
40 CCA 366, 49 LRA 108 [rev Smith 


\ 


sidered, so far as their duty to avoid 
injuring third persons is concerned, 
as owners of the premises, and are 
not required to use extraordinary 
care, such as covering their blasts. 
Smith v. Day, 86 Fed. 62 [rev on 
other grounds 100 Fed. 244, 40 CCA 
366, 49 LRA 108]. 

49. Miller v. Twiname, 129 App. 
Div. 623, 114 NYS 151. 

{a] Application of rule.—Plaintiff 
was not a traveler on a highway, 
within the rule that one throwing 
by a blast from his property material 
onto a traveler on a highway is a 
trespasser liable without proof of 
negligence, where plaintiff, for the 
purpose of delivering coal to defend- 
ant, went on defendant’s land, where 
he was blasting, rock with which to 
perform his contract of macadamiz- 
ing the adjoining highway, and plain- 
tiff, to avoid a blast, retreated to the 
highway, where he was struck by a 
flying rock. Miller v. Twiname, 129 
App. Div. 628, 114 NYS 151. 

50. Ex p. Birmingham Realty Co., 
183 Ala. 444, 63 S 67; Williams yv. 
Gibson, 84 Ala. 228, 4S 350, 5 AmSR 
368; Spencer v. Gainesville, 140 Ga. 
632, 79 S 5438; Casselberry v. Ames, 13 
Mo. A. 575 mem; Arthur v. Henry, 
157 N. C. 393, 73 SE 206. 

{a4] What constitutes easement.— 
The right to throw stones by blast- 
ing, so as to endanger the lives of 
adjacent owners of land engaged in 
their domestic duties in and around 
their dwellings two hundred yards 
or more distant, does not pass with 
a railroad right of way, as a neces- 
sary incident to the easement. 
Blackwell v. Lynchburg, etc., R. Co., 
111 N.C. 151, 16° SH 12, °32: AmSR 
786, 17 LRA 729. ‘ 4 

51. Beauchamp v. Saginaw Min. 
Co., 50 Mich. 163, 15 NW 65, 45 AmR 
30 ° 


52. St. Peter v. Denison, 58 N. Y. 
416, 17 AmR 258. 

53. Deubel v. Millard Constr. Co., 
80 N. J. L. 98, 77 A 611 [aff 82 N. J. 


'(N. Y.) 231; Devlin v. Gallagher, 6 
Daly (N. Y.) 494. 

[a] Reason for rule.—‘‘Every per- 
son, while violating an express stat- 
ute (and an ordinance, if duly passed, 
is of like effect), is a wrong-doer, 
and, as such, ex necessitate negligent 
in the eye of the law.’ Devlin v. 
Gallagher, 6 Daly (N. Y.) 494, 496. 

{[b] Rule applied. — Where there 
was ample proof that flying rock 
;from blasting, which was being con- 
;ducted contrary to municipal. or- 
| dinances, injured plaintiff’s premises, 
it was error to dismiss his complaint. 
Taub v. Colon, 163 NYS 79. 

56. Wadsworth v. Marshall, 88 
Me. 263, 34 A 30, 32 LRA 588. 

[a] Extent of liability.—Failure 
to comply with a statute requiring 
warning to be given of the “explo- 
sion” of a blast imposes liability for 
ensuing injury whether caused by 
flying rock or other débris or by 
noise in frightening horses or other- 
wise. Wadsworth v. Marshall, 88 Me. 
2638, 34 A 30, 32 LRA 588, 

57. Mahoney v. Dankwart, 108 
Towa 321, 79 NW 134; Brannock v. 
Elmore, 114 Mo. 55, 21 SW 451; Taub 
v..-Colon, -163. NYS 79; 

58. Blasting as nuisance, see Nui- 
sances [29 Cyc 1167]. \ 

59. Longtin v. Persell, 30 Mont. 
306, 76 P 699, 104 AmSR 728, 65 LRA 
655, 2 AnnCas.198; McAndrews v. 
Collerd, 42 N. J. L.. 189, 36 AmR 508; 
Morgan v. Bowes, 17 NYS 22. See 
Simon v. Henry, 62 N. J. L. 486, 41 
A 692 (recognizing rule). 

[a] Dilustration.—The carrying on 
of blasting on premises platted as 


city lots, continuously for over a 
year, constitutes a nuisance prima 
facie, irrespective of the care exer- 


cised, and a recovery may be had for 
injury to property owing to concus- 
sions of the air from the blasting. 
Longtin -v. Persell, 30 Mont. 306, 76 
P 699, 104 AmSR 728, 65 LRA 655, 
2 AnnCas 198. 

GO. Stewart v. 212 
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premises from which injury may be apprehended 
to the property of the neighbors only with the most 


cautious regard for their rights.* 


whether or not there has been negligence, the ques- 
tion of the expense required to take proper pre- 
Negligence may be in- 
ferred from the fact that the explosion is attended 
with a violent and unusual resul 
in doing certain blasting within a city, injures prop- 
erty of another, the fact that the former has fully 
complied with the regulations of the city authori- 
ties as to the manner in which the blasting should 
be done will not relieve him of liability if the blast- 


cautions is not material.® 


ing was done without due care.** 
[§ 22] (b) Duty to Warn. 


Mass. 340, 98 NE 1030; Booth v. 
Rome, etc., R. Co., 140 N. Y. 267, 35 
NE 592, 37 AmSR 552, 24 LRA 105; 
Necker v. Frank, 43 Misc. 159, 88 NYS 
250; Interborough Rapid Transit Co. 
v. Williams, 173 NYS 463; Briglio v. 
Holt, 91 Wash. 644, 158 P 347. _ 

[a] A high degree of care is re- 
quired to protect persons in a dwell- 
ing one hundred and_ seventy-five 
yards distant from a blast of dyna- 
mite, sufficient to hurl a_ twenty 
pound rock that distance. Kimberly 
vy. Howland, 143 N. C. 398, 55 SE 
778, 7 LRANS 545. 

[b] “Extreme care must be ob- 
served in the use of so dangerous 
a substance as Gynamite.” Rafferty 
v. Davis, 260 Pa. 563, 566, 103 A 
951. 

[ec] Every reasonable effort must 
be employed by a contractor blasting 
in city street grading for the _pre- 
vention of injury. Briglio v. Holt, 
91 Wash. 644, 158 P 347. 

[d] In blasting near a building 
every practicable means to avoid in- 
jury to a neighbor must be used, 
including the use of smaller quanti- 
ties of explosives, in the approved 
manner of drilling and blasting. 
Hill v. Schneider, 13 App. Div. 299, 
43 NYS. 1. : 

[e] Breaking holes.—That plain- 
tiff’s station was damaged by defend- 
ant in blasting out a tunnel in its 
close proximity, without “breaking 
holes” to lessen the force of the ex- 
plosions, or using reasonable care, 
establishes a cause of action. Inter- 
borough Rapid Transit Co. v. Wil- 
liams, 173 NYS 463. ; 

[f] Knowledge.—Where one en- 
gaged in blasting knew, or ought to 
have known that, before decedent 
was struck by a rock while near his 
home, two hundred yards from where 
the blasting was being done, rock had 
previously been thrown in the same 
vicinity by blasting, it was negli- 
gence not to take proper precaution 
to guard against danger to deceased. 
Blackwell v. Lynchburg, etc., R. Co., 
111 N. C. 151, 16 SE 12, 32 AmSR 
786, 17 LRA 729. 

61. Booth v. Rome, etc., R. Co., 
140 N. Y. 267, 35 NE 592, 37 AmSR 
552, 24 LRA 105; Newell v. Woolfolk, 
91 Hun 211, 36 NYS 327; St. Nicholas 
Skating, etc., Co. v. Cody, 26 Misc. 
7164, 56 NYS 1063; Interborough 
Rapid Transit Co. v. Williams, 168 
NYS 688. ii 

[a] Excessive charges.—Blasting 
by “breasts” or rows of holes from 
fourteen to twenty feet deep, charged 
with dynamite, and simultaneously 
exploded, making blasts so powerful 
that the surrounding earth for a 
considerable distance was’ shaken, 
and logs placed on the rocks to 
deaden the blast were thrown two 
hundred feet, and over the tops of 
hiouses, shows a want of due care 
and regard for the interests of others 


t.83 


It is the duty of 
persons engaged in blasting to give notice in season 
to those who may reasonably be expected~to be 
within the range of an explosion,®* and this rule 


EXPLOSIVES 


In determining 


Where one, | on.68 It is not 


[§ 23] (ce) 


safety.” 


on the part of the operators, for 


Z 


4~vhich they are liable, where it ap- 


pears that the work could have been 
accomplished by smaller blasts, al- 
though not so expeditiously. Newell 
tN 91) Hunie2iics 367 NyYs 

62. Beauchamp vy. Saginaw Min. 
Co., 50 Mich. 163, 15 NW 65, 45 AmR 
30; Hill v. Schneider, 13 App. Div. 
299, 438 NYS 1 

{a] For example.—In an action 
for injuries sustained by reason of 
negligent blasting at a mine, it is 
no defense that to use proper care 
would cause an extra amount of 
labor or expense, or consume all the 
profits of the business, and make it 
impossible to carry it on except ata 
loss. Beauchamp vy. Saginaw Min. 
sie 50 Mich, 163, 15 NW 65, 45 AmR 


63. Rafferty v. Davis, 260 Pa. 563, 
108 A 951. 

64. Central of Georgia R. Co. v. 
Bernstein, 113 Ga. 175, 38 SH 394. 
65.. U. S.—Cary v. Morrison, 129 
Wed. 177, 63 CCA 267, 65 LRA 659. 
Ala.—Sloss-Shetfield Steel Co. 

Salser, 158 Ala. 511, 48 S 374. 
Ark.—Cameron v. Vandergriff, 53 
Ark. 381, 138 SW 1092. 
Del.—Mills v. Wilmington City R. 
Co., 15 Del. 269, 40 A 1114. 
Ind.—Logansport vy. Dick, 70 Ind. 
v. Denison, 58 


65, 36 AmR 166. 

N. Y.—St. Peter 
N. Y. 416, 17 AmR 258; Driscoll v. 
Newark, etc., Lime, ete., Co., 37 N. Y. 
637, 97 AmD 761, 

Wash.—Klein vy. Pheips Lumber 
Co., 75 Wash. 500, 508, 135 P 226 [cit 
Cyc]. 

[a] 
a blast from three to five minutes be- 
fore the blast is discharged is not 
sufficient, when a person who is not 
near enough to hear the notice comes 


Vv. 


within range and is killed. Logans- 
oon v. Dick, 70 Ind. 65, 36 AmR 
[b] Missea blast.—Where a lum- 


ber company which had secured per- 
mission to remove a dam on the 


premises of a duck club notified the | 


caretaker who lived near by at about 
six o’clock in the evening that a blast 
was about to be set off, but later in- 
formed him that it had mis&ed fire, 
it was liable for injuries received 
by him when the blast was set off 
later on the same evening without 
any further notice to him. Klein v. 
Phelps Lumber Co., 
£35 P2226: . 
66. Birmingham Ore, etc., Co. v. 
Glover, 159 Ala. 276, 48 S 682: Sloss- 
Sheffield Steel, ete., Co. v. Salser, 158 
Ala. 511, 48 S 374; Moronen vy. Mc- 
Donnell, 177 Mich. 691, 143 NW 8; 
Rea ore etc., Lime, etc., 
0, . Y. 637, 5 Transer. A. 82. 
ne 761. . Renee a 
ri ary v. Morrison, 129 Fed. 177 

63 CCA 267, 65 LRA 659; Lexington, 


75 Wash. 500, 


Premature notice.—Notice of | 


> [§§ 21-23 


applies to persons upon their premises,°° and to all 
persons within the cirele of danger.°’ Where only 
ordinary care is owed to plaintiff, he cannot com- 
plain of the fact that notice was not given to him 
that blasts were about to be fired where, at the 
time he went upon the premises, he had heard 
blasting and understood that it was being carried 


the duty of one blasting upon his 


own premises. to inform all of the adjoining pro- 
prietors when he is about to set off a blast in 
order to avoid consequential injury.®® 

Covering Blast. 
blasting know or by reasonable diligence may know 
that injury will probably result, they should protect 
the persons exposed to danger by covering the blasts 
or warning them so that they may seek a place of 
Failure to cover a blast may or may not 
be negligence as a matter of law according to the 


Where persons 


etc., R. Co. v. Fields, 152 Ky. 19, 24, 
153 SW 48; Bartnes v. Pittsburgh 
Iron Ore Co., 123 Minn. 131, 143 NW 
beh: Stephens vy. Martins, (Pa.) 17 A 


“While persons engaged in_ legiti- 
mate work have the legal right to 
use explosives for the purpose of 
blasting, they are also under a duty 
to give reasonabie warning before 
the explosion is made to all persons 


or other substances that may be 
thrown by the blast, and if they fail 
to give this warning and some per- 
son entitled to warning is injured 
thereby, the person causing the in- 
jury will be liable for the conse- 
quences of his act.’’ Lexington, etce., 
R. Co. v. Fields, supra. 

[a] Advice that there is no dan- 
ger.—Where a contractor who is 
blasting an obstruction off a railroad 
track, placed thereon in the prosecu- 
!tion of his own work, has set a num- 
\ber of blasts, an assurance to an 
employee of the railroad company, 
‘present to see that the obstruction 
is quickly removed, that there is no 
danger, before all the blasts have 
exploded, is negligence, and amounts 
to a failure to exercise the ordinary 
eare which such person is entitled 
to have exercised for his safety. 
Valz v. Goodykoontz, 112 Va. 853, 72 
SE 730. 

68. Smith v. Day, 117 Fed. 956. 

69. Hieber v. Central Kentucky 
Tract. Co., 145 Ky. 108, 140 Sw 54, 
36 LRANS 54; Mitchell v. Prange, 
110 Mich. 78, 6? NW 1096, 64 AmSR 
329, 34 LRA 182. 

_f{a] For example (1) one who 
blasts near land upon which another 
maintains a blacksmith shop need not 
give the blacksmith notice that he 
intends to explode a blast notwith- 
, Standing he knows that the black- 
smith is engaged in shoeing horses 
and the noise of the explosion causes 
a horse which is be shod to plunge 
and injure the blacksmith. | Hieber 
;v. Central Kentucky Tract. Co., 145 
!Ky. 108, 140 SW 54, 36 LRANS 54; 
Mitchell v. Prange, 110 Mich. 78, 67 
NW 1096, 64 AmSR 329, 34 LRA 
182. (2) Where persons engaged in 
blasting take precautions to warn 
passers-by within a reasonable dis- 
tanee, they cannot be held to be 
negligent in failing to give notice to 
everyone who resides or works 
within a radius of five hundred feet, 
particularly after the business had 
been going on to the knowledge of 
such persons for several weeks. 
Mitchell v. Prange, 110 Mich.-78, 67 
Ba 1096, 64 AmSR 3829, 34 LRA 

70. *Ala.—Birmingham Ore,  etce., 
Co. v. Grover, 159 Ala. 276. 48 S 682: 
Sloss-Sheffield Steel, ete., Co. v. Sal- 
ser, 158 Ala. 511, 48 S 874. 


65, 36 AmR 166. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 


within the zone of danger from rocks © 


Ind.—Logansport vy. Dick, 70 Ind. 


SS 


: 


. or 


§§ 23-24] 


surrounding circumstances." Where one engaged in 
blasting has not been in the custom of covering 
blasts, he is not required to do so by the fact that 
he allows persons to come upon the premises where 
the blasting is being done, they having knowledge 
of the cireumstancés and manner of” conducting the 
Failure to fill a trench in order to lessen 
the noise of an explosion cannot be held to be negli- 
gent where it is not shown to be a proper, usual, or 


work.?? 


reasonable thing to do.78 


[§ 24] 


tor.74 


Mich.—Moronen v. McDonnell, 177 


Mich. 691, 143 NW 6&. . 
: N. C.—Kimberly v. Howland, 143 
N. C. 338, 55 SE 778, 7 LRANS 545; 


Gates v. Latta, 117 N. C. 189, 23 SE 
173, 53 AmSR 584; Blackwell ev. 
Lynchburg, etc., R. Co., 111 N. C.° 151, 
16 SE 12, 32 AmSR 786, 17 LRA 729, 

Ont.—Mahoney v. Guelph, 41 Ont. 
L. 308, 41 DomLR 60 [rev on other 
grounds 43 Ont. L. 313, 43 DomLR 


490]. 
{a] Where blasting was done in a 
deep cut, so situated that covering 


could have been easily constructed so 
as' to protect intestate against dan- 
ger, it was negligence not to provide 
such structure. Blackwell y. Lynch- 
burg, etc., R. Co., 111 N. C. 151, 16 SH 
12, 82° AmSR 786, 17 LRA 729. by 

71. Moronen v. McDonnell, 177 
Mich. 691, 698, 143 NW 8; Kimberly 
v. Howland, 143 N. C. 398, 55 SH 
778, 7 LRANS 545; Larocque v. Mon- 
treal, 19 Que. Super. 527. 

“Tf the work is being done in a city 
or village, or in any other place 
where adjacent property and the 
presence of numerous persons render 
protection by warning impracticable 
inadequate, covering the blast 
might be imperative and its omission 
would be negligence. In this case 
the blasting was in the country, with 
but one house near by, distant some 
500 hundred feet, and a passing high- 
way. ... Under the circumstances of 
this case, we do not think negligence 
can be predicated on failure to cover 
the blast, provided proper notice and 
timely warning were given.” Moro- 
nen v. McDonnell, supra. 

[a] Necessity of covering if any 
danger foreseen.—One who is blast- 
ing with dynamite in the immediate 
neighborhood of dwellings should 
foresee the danger to persons in a 
house one hundred and seventy five 
yards distant from blasting without 
properly smothering the blast, so as 
to be liable for injury to them there- 
for, although he cannot foresee the 
exact form of the injury. Kimberly v. 
Howland, 143 N. C. 398, 55 SE 778, 
7 LRANS 545. 

72. Smith v. Day, 86 Fed. 62 [rev 
on other grounds 100 Fed. 244, 40 
CCA 366, 49 LRA _ 108]. . 

73. Mitchell v. Prange, 110 Mich. 
78, 67 NW 1096, 64 AmSR 329%" 134 
LRA 182. : 

74. Independent contractor gener- 
ally see Master and Servant [26 Cyc 
1546]. 

Master’s liability to servant for 
injury in use of dynamite or other 
explosive see Master and Servant [26 
Cye 1112]. ; ' 

75. Ind.—Staldter v. Huntington, 
153 Ind. 354, 55 NE 88. 

Me.—Tibbetts v. Knox, etc., R. Co., 
62 Me. 437. 

Md.—Symons v. Allegheny County, 
105 Md. 254, 262, 65 A 1067 [quot 
Cyc]. 

Os! iui y. Kansas City, 84 Mo. 
112, 54 AmR 87. See Holman _v. 
Clark, 272 Mo. 266, 198 SW 868 (hold- 
ing city not liable for result of ex- 


(5) Blasting by Independent Contrac- 
r.* By the weight of authority it seems that a 
principal is not liable for the negligence of an in- 
dependent contractor, although the work to be done 
is intrinsically dangerous, so long as no negligence 
ean be imputed to him in employing such contrac- 
tor, and the work itself is lawful, and will not 


EXPLOSIVES 


ho 


tractor.7® 


responsible.”® 


plosion of dynamite kept in readiness 
in proper quantities near the work 
by independent contractor engaged 
in blasting). But see Carson yv. Blod- 
gett Constr. Co., 189 Mo. A. 120, 174 
SW 447 (holding contra to the text 
with reference toa private employer). 

N. H.—Carter v. Berlin Mills, 58 
N. H. 52, 42 AmR 572, Contra Stone 
v. Cheshire R.-Corp., 19 .N. H. 427, 
51 AmD 192. : 

N. J.—Cuff v. Newark, ete., R. Co., 
so Need.. 1a. £7, 10 AmR 205. fair 35 


ING de len Oe le 
N. Y.—Berg v. Parsons, 156 N. Y. 
109, 50 NE 957, 66 AmSR 542, 41 LRA 


3015) Mreneh ‘v.. Vix, 143° N.Y. 90,137 
NE 612. [aff 2. Mise) 312;21 NYS 
1016, 30 AbbNCas 158]; Roemer v. 
Striker, 142 N. Y. 134, 36 NE 808; 
Herrington vy. Lansingburg, 110 N. Y. 
145, 17 NE 728, 6 AmSR 348; Mc- 
Cafferty v. Spuyten Duyvil, etce., R. 
Co., 61 N. Y. 178, 19 AmR 267; Kelly 
v. New York, 11 N. Y. 432; Pack v. 
New York, 8 N. Y. 222; Hall v. New 
York, ete., R. Co., 121 App. Div. 488, 
106 NYS 106; Hill v. Schneider, 13 
App. Div. 299, 483 NYS 1; Wiener v. 


Hammell, 14 NYS 3865; Brennan v. 
Gellick, 21 NYS 1023, 30 AbbNCas 
166. Contra Buddin v. Fortunato, 16 


Daly 195, 10 NYS 115; Booth v. Rome, 
ete., R. Co., i7 NYS 336 [rev on other 
grounds 140 N. Y. 267, 35 NE 592, 
37 AmSR 552, 24 LRA 105]. 

Or.—Winniford v. MacLeod, 68 Cr. 
301, 1386 P 25. 

Pa.—Edmundson v. Pittsburg, etc., 
R. Coj 111 Pa. 316, 2 A 404; Ardesco 
Oil Co. v. Gilson, 63 Pa. 146; Kauf- 
mann Dept. Stores v. Payne, 28 Pa. 
Dist. 418. 

Wash.—Kendall v. Johnson, 51 
Wash. 477, 481, 99 P 310 [cit Cyc]. 

“Where the work contracted for is 
lawful, and, necessary for the. im- 
provement and use of the real prop- 
erty of the owner, such as blasting 
out rock in a city lot for the purpose 
of building thereon, and the owner 
has not interfered in the work, and 
there is no statute binding him to 
efficiently perform it, and it does not 
constitute a public nuisance, the 
owner is not responsible to the owner 
of adjoining premises for injuries re- 
sulting from the negligence of the 
contractor or his employees.” Berg 
v. Parsons, 156 N. Y. 109, 50 NE 957, 
66 AmSR 542, 41 LRA 391. 

[a] Work under direction of city 
officers.—The fact that the work is to 
be done under the direction and to 
the satisfaction of officers of the cor- 
poration does not change the rule. 
Kelly v. New_York, 11 N. Y. 432; 
Pack v. New York, 8 N. Y. 222. 

76. Ill.—Joliet v. Harwood, 86 Ill. 
110, 29 AmR 17; Chicago v. Murdoch, 
413 Ill. A. 656 [aff 212 Ill. 9, 72 NE 
46, 103 AmSR 221]. 

Ky.—Lexington, etc, R. (OOS aNd 
Baker, 156 Ky. 431, 161 SW 228. 


Mass.—Murphy v. Lowell, 124 
Mass. 564. 

Tenn,—Cumberland Tel., etc., Co. 
v. Stoneking, 1 Tenn. Civ. A 1. 

Wash.—kKendall v. Jchnson, 51 


necessarily result in injury to another.’ 
ponpre®, considerable authority to the. contrary, 

lding that a city or other employer cannot dele- 
gate its duty of care in work intrinsiéally danger- 
ous, such as blasting, or by contract escape lia- 
bility for the negligence of its independent con- 
Where the 
plated, the employer is held liable7*? as a joint 
wrongdoer, in some jurisdictions.7® 
ly where the injury results from defective plans 
or methods of using explosives, or from blasting in a 
manner expressly authorized by the employer, or 
from acts necessary to the performance of the con- 
tract, or from carrying on blasting where the work 
required is intrinsically dangerous, the employer is 
An employer also ineurs liability 
where he contracts for blasting with one whom he 
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There is, 


work is done as contem- 


And particular- 


Wash. 477, 99 P 310. 

[a]) The rule applies to injuries 
resulting from drilling for blasting, 
in a negligent or improper manner, 
whereby a horse is frightened and 
damage results. St. Paul Water Co. 
vy. Ware, 16 Wall, 566, 21 L. ed. 485. 

[b] Blasting in construction of 
sewer.— Where a city employs an in- 
dependent contractor to construct a 
sewer, in which work it becomes nec- 
essary to employ blasting, this work 
being intrinsically dangerous, the 
city is liable for all damage resulting 
therefrom, however carefully or skil- 
fully done. Joliet v. Harwood, 86 
PIS TO). 29" Ann A477. 

77. I11.—Chicago v. Murdoch, 113 
Till, A. 656 [aff 212 Ill. 9, 72 NE 46, 
103 AmSR 221]. 

Mass.—Wetherbee v. Partridge, 175 
Mass. 185, 55 NE 894, 78 AmSR 486. 

Oh.—Carman v. Steubenville, ete., 
RiiCo. -4-Oh. St}. 399: 

Tenn.—Cumberland Tel., etc., Co. v. 
Stoneking, 1 Tenn. Civ. A. 241. 

B. C.—Hounsome v. Vancouver 
Power Co., Ltd., 18 B. C. 81 [app dism 
49 Can. S. C. 430]. 

‘It is important to bear in mind 
that it [the rule of respondeat su- 
perior] does not apply where the 
contract directly requires the per- 
formance of a work intrinsically dan- 
gerous, however skillfully performed. 
In such case a party authorizing the 
work is regarded as the author of 
the mischief resulting from it. 
whether he does the work himself 
or lets it out by contract.” Dillon 
Mun. Corp. § 792 [cit Joliet v. Har- 
wood, 86 Ill. 110, 111, 29 AmR 17]. 

78. Carman v. Steubenville, etc., 
R.Co., 4 Oh, St. 3993) Cumberland 
Tel,, etc., Co. v. Stoneking,, 1 Tenn: 
Civ. A. 241. 

[a] Reason for rule.—‘“A railroad 
company and its independent con- 
tractors are jointly and severally lia- 
ble for injuries occasioned to adja- 


cent property by blasting, where 
blasting is contemplated. ... Blast- 
ing is a dangerous. operation, so 


known to all men. Every one hav- 
ing anything actively to do with the 
carrying on of this hazardous opera- 
tion should be held accountable for 
consequent injuries.” Cumberland 
Tel., ete., Co. v. Stoneking, 1 Tenn. 
Civ. A. 241, 244. 

79. McNamee v. Hunt, 87 Fed. 
298, 30 CCA 653; Chicago v. Murdoch, 
Tis) TI VAS 656 Fatt 2L2° TIT 9) 2eNe 
46, 103 AmSR 221]; Tiffin v. McCor- 
mack, 34 Oh. St. 638, 642, 32 AmR 
408; Kendall v. Johnson, 51 Wash. 
477, 481, 99 P 310. 

“When the contractor prosecutes 
his work in the manner authorized 
by the employer in the express terms 
of the contract, the employer must 
be regarded as having assented to, 
and as procuring the unlawful act to 
be done, and is, therefore, liable as 
a joint wrong-doer.” Tiffin v. Mc- 
Cormack, supra. 

‘Where the act which causes the 
injury is one which the contractor 
is employed to perform, and the in- 


a 
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knows to be unskilled or negligent or in the habit of 
blasting in violation of an ordinance.®® And so, 
where the blasting is unlawful, or constitutes a 
nuisance, the employer is liable for the acts of an 
independent contractor.*+ An assistant to a con- 
tractor personally directing an explosion or prepara- 
tions therefor may be liable as a joint tort feasor.®? 
Where the parties conducting the blasting are mas- 
ter and servant, instead of employer and independ- 
ent contractor, and the employer or master controls 
the manner or details of the work, he is responsible 
for injuries.** “ ¢ 
[§ 25] 7. Transportation.*+ In the absence of 
negligence upon its part, a common earrier is not 
lable to third persons injured through its trans- 
portation of explosives in the performance ofits 
duty to receive and transport freight of such-char- 
acter.8° It is, however, lable to those injured 
through its negligence ®° or where it has so handled 
the shipment that it has become a nuisance.’*? The 
carrier is bound to exercise reasonable and ordinary 
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“oy Siggeaaas 
eare for the safety of the persons and property of 
the general public,** in other words to exercise such 
eare and prudence as prudent and careful persons 
whose business it is to deal in such articles or- 
dinarily exercise.®® But if a carrier is uninformed 
as to the dangerous character of an explosive pack- 
age, it is not negligence to handle it as similar look- 
ing packages are handled.®° Statutory regulations 
as to the manner in which explosives shall be han- 
dled and transported do not impliedly absolve the 
earrier from the necessity of employing care com- 
mensurate with the risk of danger.®1 

Acts of shipper. Where a shipper fails to so 
mark explosives as to notify those who handle them 
of their dangerous character, he is liable to those 
injured by his negligence by reason of\such failure,” 
and this is true, although the failure to properly 
mark the goods is in accordance with an agreement 
between the shipper and the earrier.%? <A statute 
requiring the shipper to mark and give notice of the 
dangerous character of explosive or inflammable 


jury results from the act of per- 
formance and not from the manner 
of performance, or where the con- 
tractor is employed to do an act un- 
lawful in itself; or where the injury 
is due to defective plans or methods 
pursuant to which the work is done, 
or where the work is inherently or 
intrinsically dangerous in itself, and 
will necessarily or probably result 
in injury to third persons, unless 
measures are adopted by which such 
consequences may be prevented, and 
in other like cases, a party will not 
be permitted to evade responsibility 
by placing an independent contrac- 
tor in charge of the work. The work 
of blasting may or may not fall 
within the exceptions to the rule, 
according to the particular circum- 
stances of the individual case.’’ Ken- 
dall v. Johnson, supra. 

[a] Where blasting is not ex- 
pressly authorized or necessary in 
performing the particular contract, 
but is purely collateral to the work 
required, the employer is not liable. 
McNamee y. Hunt, 87 Fed. 298, 30 
CCA 658. 

80. Brannock y. Elmore, 114 Mo. 
55, 21 SW 451. 

81. Logansport vy. Dick, 70 Ind. 65, 
86 AmR 166; James vy. McMinimy, 93 
Ky. 471, 20 SW 4385, 14 KyL 486, 40 
AmSR 200; Berg v. Parsons, 156 N. Y. 
109, 50 NE 957, 66 AmSR 542, 41 LRA 
391 


[a] “The reason of the contrac- 
tee’s liability is that the contractee 
is liable for injuries résulting from 
his own unlawful act, and he can not 
protect himself from such liability 
by employing others, under the name 
of independent contractors, to do the 
unlawful act. But where he, as a 
prudent man, has no reason to be- 
lieve that the act contracted to be 
done is a nuisance, but is in itself 
lawful, and it turns out during the 
progress of the work that it is nec- 
essary to create a nuisance in order 
to do the work, then the contractee 
is not liable for injuries to third per- 
sons resulting from the nuisance be-~ 
fore he had notice of its existence.” 
James v. McMinimy, 93 Ky. °471, 474, 
20 SW 435, 14 KyL 486, 40 AmSR 


200. 
82. Page v. Dempsey, 184 N. Y. 


245, 77 NE 9. 

83. Carter v. Berlin Mills Co., 58 
N. H.. 52,, 42-AmR 572; Sullivan v. 
Dunham, 161 N. Y. 290, 55 NE 923, 
76 AmSR 274, 47 LRA 715; Tiffin 
v. McCormack, 34 Oh. St. 638, 32 AmR 
408. See Gourdier v. Cormack, 2 E. 
D. Smith (N. Y.) 254 (notice of blast- 
ing as evidence of status of parties). 

Control generally see Master and 
Servant [26 Cye 970]. 

84. Duty of: 


Carrier to accept explosives for 
transportation see Carriers § 56. 
Shipper to notify carrier of explo- 
Sive character of goods see Car- 

riers §§ 135, 1031, 1032. 

Effect of violation of law ‘upon 
Shipper’s right to recover against 
carrier see Carriers § 135. 

Liability of: 

Carrier to shipper for loss of goods 
through explosion see Carriers 
§§ 135, 148. 

Owner to charterer see Shipping [36 
Cye 104]. 

Shipper to carrier for injury done by 
lies of goods see Carriers 


Transportation on passenger ves- 
sels or vehicles see infra § 51. 

85. Actiesselsrabet Ingrid v. New 
Jersey Cent. R. Co., 216 Fed. 72, 132 
CCA 316, LRA1916B 716; State v. 
General Stevedoring Co., 213 Fed. 51 
Laff 219 Fed. 827, 185 CCA 497]; 
Walker v. Chicago, ete., R. Co., 71 
Iowa 658, 33 NW 224; Foley v. Chi- 


cago, etc., R. Co., 48 Mich. 622, 12 NW 
879, 42 AmR 481. 
86. Watson v. Kentucky, etce., 


Bridge R. Co., 187 Ky. 619, 126 SW 
146, 129 SW 341; John G. Kupferle 
Fdy. Co. v. St. Louis Merchants’ 
Bridge Terminal R. Co., 275 Mo. 451, 
205 SW 57. 

87. Et. Worth, etc., R. Co. y. Beau- 
champ, 95 Tex. 496, 68 SW 502, 93 
AmSR 864, 58 LRA 716. See The 
Ingrid, 195 Fed. 596 (holding no lia- 
bility on ground of nuisance shown). 

[a] Where a railroad company, by 
failing to use ordinary care, allows 
a car of explosives to be unneces- 
sarily or unreasonably delayed at a 
station, or fails to use ordinary care 
in keeping or caring for such car, it 
creates a nuisance rendering the com- 
pany liable for damages resulting to 
adjacent property from an explosion 
thereof. Ft. Worth, etc., AO OL e 
Beauchamp, 95 Tex. 496, 68 SW 502, 
93 AmSR 864, 58 LRA 716. 

88 U. S.—Henry vy. Cleveland, 
CLC. Re Con oi eneds:426: 

Colo.—Willson v. Colorado, etc., R. 
Co., 57 Colo, 3038, 142 P 174.. 5 

Ill.— Hertz v. Chicago R. Co., 154 
Til. A. 80. 

lowa.—O’Brecht v. Cedar Rapids 


Ola Col LUTON Tabs 
N. Y.—Furth v. Foster, 30 N. Y. 
Super. 484. 


Tex.—Magnolia Petroleum Co. vy. 
Ray, (Civ. A.) 187 SW 1085; Houston 
Belt, etc., R. Co. v. O'Leary, (Civ. A.) 
136 SW 601. : 

See Means v. Southern California 
R, Co., 144 Cal. 478, 77 P 1001, 1 Ann 
Cas 206 (only ordinary care required 
in disposing of sulphurie acid in 
freight house). 

[a] Where a railroad company 


after a collision with an oil train, 
whereby some of the tanks of oil 
were set on fire, neglects for two 
hours to remove the remaining cars, 
whereby they are subsequently ig- 
nited and explode, they are liable to 
one injured by such explosion. 
Henry v. Cleveland, etc., R. Co., 67 
Fed. 426. 

89. Henry v. Cleveland, etc.,. R. 
Co., 67 Fed. 426; Southern R. Co, v. ° 
Adkins, 133 Ky. 219, 266, 117 SW 
321, 119 SW 820 [cit: Cyc 

{a] Measure of -care.—‘Due care 
and prudence are required in this 
respect,—such care and. prudence as 
prudent and careful persons ordi- 
narily exercise whose business it is 
to deal in these articles. It is a 
matter of common knowledge that in- 
surers and merchants exercise greater 
care and caution as to the storage 
aud use of expbhosives, combustible 
oils among them, than they do as to 
articles which are not commonly con- 
sidered dangerous, and I shall hold 
it to be the law that the same de- 
gree of care and eaution is required 
of carriers as between them and the 
general public. This is merely re- 
quiring of them ordinary care,—the 
same degree of care and caution that 
ordinarily prudent men exercise in 
delivering and handling dangerous 
articles.” Henry y. Cleveland, etc., 
R. Co., 67 Fed. 426, 427. 

90. Parrott v. Wells, 15 Wall. 
(U. S.) 524, 21 L. ed. 206; Hamburg- 
American Line vy. Atlantic Transport 
Co., 236 Fed. 505, 149 CCA 557. But 
see John G. Kupferle Fdy. Co. y. St. 
Louis Merchants’ Bridge Terminal R. 
Co., 275 Mo, 451, 205 SW 57 (holding 
that the fact that a railway’s em- 
ployees did not know that plaintiff’s 
tank in the street contained naphtha, 
an explosive, does not protect the 
railway from liability for damages 
caused by an explosion when the 
tank was negligently run into by the 
railway’s car). ' 

91. Howell v. Lehigh Valley R. 
Co., (N. J.) 109 A 309. 

[a] For example, the act of March 
4, 1909 (85 Us. SU St. at Li 1135 ‘e321 
§ 233), authorizing interstate com- 
merce commission to regulate trans- 
portation of explosives, and §§ 1643, 
1689 of the regulations adopted there- 
under, do not fix the entire degree 
of care to be exercised by a com- 
mon carrier in the care and custody 
of explosives. Howell v. Lehigh Val- 
ley R. Co., (N. J.) 109 A 309. 

92. Standard Oil Co. v. Tierney, 92 
Ky. 367, 17 SW 1025, 13 KyL 626, 36 
AmSR 595, 14 LRA 677; Boston, ete., 
R. Co. vy, Shanly, 107 Mass. 568. 

93. Standard Oil Co. v. Tierney, 92 
Ky. 367, 17 SW_1025, 18 KyL 626, 36 
AmSR 595, 14 LRA 677. 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number, —- 


_— 
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goods which imposes only a criminal penalty will not 
support a civil action without specific allegation of 
matter giving rise to a cause of action at common 
law.°* Where explosives are shipped in tank cars 
furnished by the shipper, it is the duty of the ship- 
per under its contract with the purchaser or con- 
signee to so equip its cars that their contents may 
be safely discharged in the ordinary way by the 
exercise of due care,®° and this duty extends to em- 
ployees of the consignee who may be required to 
unload the cars.°* Notwithstanding the injury re- 
sults in another state defendant may be liable for 
his noncompliance with a statute of the state im- 
posing requirements as to the packing and shipping 
of explosive and inflammable material.®7 ‘ 

[§ 26] 8. Fireworks**—a. In General. One 
who unlawfully discharges fireworks, or discharges 
them in such a manner as to amount to a nuisance is 
liable for ensuing injury without regard to the ques- 
tion of his negligence.°® Where, however, the act 
is not in itself unlawful or a nuisance, liability must 
be predicated upon negligence.t So, although the 
discharge of fireworks at suitable places, when not 
prohibited by statute or municipal regulations, can- 
not be said to be unlawful,” the circumstances may 
be, such as to make the act of discharging them 
actionable negligence. One who unlawfully dis- 
charges fireworks upon a public highway is respon- 
sible for all injury to persons or property ocea- 
sioned thereby to those traveling thereon. <A dis- 

94. Wyman v. Blacking Co., 
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works Co., 183 N. Y. 353, 76 NE 470, 
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tinction, however, has been drawn between, volun- 
tary spectators present merely for the purpose of 
witnessing the display of fireworks and travelers 
upon the highway, it being held that the spectators 
can recover only upon proof of negligence, although 
the discharge was unauthorized.6 The promoters of 
a fireworks display, which may become a nuisance 
by reason of the place where and the manner in 
which it is conducted, may be held personally liable 
for damages for resulting personal injuries.® 
Private parks and places of amusement. It is not 
unlawful or a nuisance per se, to give a fireworks 
exhibition, and shoot off skyrockets, bombs, and 
other explosives in a careful and suitable manner on 
one’s own premises.’ The owner or manager of a 
park or other place of amusement who gives an 
exhibition of fireworks therein must use the care 
and prudence exercised by an ordinarily prudent 
and intelligent man to protect not only his guests 
and patrons ® but all others ® from unnecessary risks 
from the discharge or attempted discharge of such 
fireworks, and he must provide a reasonably safe 
place for spectators, at a-proper distance,)® but he is 
lable only in case of negligence or failure to use 
reasonable care in regard to such matters as are 
known or should reasonably be known.!! An in- 
dividual or corporation, giving a fireworks exhibi- 
tion on its own grounds, is liable for negligence 
where bombs or other explosives fall outside of its 
grounds and there cause injury to others.1? 


9. Bianki v. Greater American Ex- 


175 

Fed. 834. 

95. Standard Oil Co. v. Wakefield, 
102 Va. 824, 47 SE 830, 66 LRA 792. 

96. Standard Oil Co. v. Wakefield, 
102 Va. 824, 47 SE 830, 66 LRA 792. 

[a] Gas naphtha being a dalnger- 
ous article, a company shipping a 
tank of it to a city was liable for 
the death of a city employee, caused, 
while attempting to unload the tank, 
by the negligent manner in which 
said company had closed the dis- 
charge pipe of the tank. Standard 
Oil Co. v. Wakefield, 102 Va. 824, 47 
SE 830, 66 LRA: 792. 

97. Wyman vy. Blacking Co., 175 
Fed. 834. 

[a] TIlustration.— Where defend- 
ant packed and shipped certain vola- 
tile and inflammable material from 
a point in the state of Massachusetts 
to an ultimate destination outside 
the state, without complying with 
‘state statutes regulating the packing 
and shipping of such material and 
creating a remedy for injuries sus- 
tained thereby, it was not material 
to plaintiff’s right to enforce such 
remedy that the injury occurred in 
another state. Wyman _ vy. Boston 
Blacking Co., 175 Fed. 834. 

98. Fireworks as nuisance 
Nuisances [29 Cyc 1174]. 

Injuries by firearms and toy can- 
nons see Weapons [40 Cyc 871]. 
. Liability of municipality 
failure: : 

To enact or enforce ordinances as to 
the setting off of fireworks see 
Municipal Corporations [28 Cyc 
1290]. 

To prevent improper use of streets 
see Municipal. Corporations [28 
Cye 1357]. 

99, 2 
ness League, (N. J.) 80 A 473. | 

[a] Illustration.—A city business 
league, which, through a committee 
arranged for a display of fireworks 
on a vacant lot in a crowded portion 
of the city, was liable for the de- 
struction of plaintiff's property by 
fire, where the jury found that the 
explosion of fireworks was a nuisance 
and was the cause of the. fire. 
Doughty v. Atlantic City Business 
League, (N. J.) 80 A 473. 

1. Crowley v. Rochester 


see 


for 


Fire- 


Doughty v. Atlantic City Busi-. 


3 LRANS 330, 5 AnnCas 5388 [rev 95 
App. Div. 13, 88 NYS 483]. 

2. Dowell v. Guthrie, 99 Mo. 653, 
12 SW 900, 17 AmSR_ 598. 

3. Ill.—Cornwell v. Bloomington, 
etc., Assoc., 163 Ill. A. 461. 


Mass.—Colvin v. Peabody, 155 
Mass. 104, 29 NE 59. \ 
Mich.—Herrick v. Wixom, 121 


Mich, 384, 80 NW 117, 81 NW 333. 

Mo.—Dowell v. Guthrie, 99 Mo. 653, 
12 SW 900, 17 AmSR 598. 

N. Y.—Crowley v. Rochester Fire- 
works Co., 183 N. Y. 353, 76 NE 470, 
3 LRANS 330, 5 AnnCas 538. 

R, I.—Sroka v. Halliday, 39. R. I. 
119, 97 A 965, AnnCas1918D 961. 

4. Jenne vy. Sutton, 48 N, J. L. 257, 
39 AmR 578; Conklin v. Thompson, 
29 Barb. (N. Y.) 218; Bradley v. An- 
drews, 51 Vt. 530. : 

5. Frost v. Josselyn, 180 Mass. 
389, 62 NE 469; Scanlon v. Wedger, 
156 Mass. ‘ 
395; Crowley v. Rochester Fireworks 
Go.!, M83 N.Y. 358,, 76... NE 1470),1/3 
LRANS 3380, 5 AnnCas 538. 

[a] Illustration.—Where plaintiff 
drove to a certain celebration, where 
his horse became frightened at the 
fireworks and threw him out of the 
buggy, and he prior to the accident 
knew that fireworks were to be set off 
near the place where he was driving, 
and there was no evidence that they 
were set off in a negligent manner, 
he could not recover. FErost v. Jos- 
selyn, 180 Mass. 389, 62 NE 469. 

6. Sroka v. Halliday, 39 R. I. 119, 
97. A 965, AnnCasi91&D_ 961. 

7, Bianki v. Greater American Ex- 
position Co., 3 Nebr. (Unoff.) 656, 92 

W 615. 

Dig Sebeck v. Plattdeutsche Volks- 
fest Verein, 124 Fed. 11, 59 CCA 521. 

[a] Proper care.—If defendant by 
its amusement committee, who were 
not experts, exercised due care to em- 
ploy a competent and skilful person 
to manufacture, produce, and dis- 
charge the fireworks, and exercised 
proper precautions ‘to protect spec- 
tators by keeping them at a reason- 
able distance from the place of dis- 
eharge, it was not guilty of negli- 
gence. Sebeck v. Plattdeutsche 
Volkfest Verein, 124 Fed. 11, 59 CCA 
531. 


462, 31 NI 642, 16 LRA. 


position Co., 8 Nebr. (Unoff.) 656, 92 
NW 615. 

[a] For example, it is negligence 
for a corporation, giving a fireworks 
exhibition on its own grounds, to use 
dynamite bombs and other explosives, 
which are so improperly prepared 
and manufactured that they will not 
explode while in the air, and fire or 
propel them into the air at such an 
angle that they will fall outside of 
its grounds upon public ‘or private 
premises, and permit them to remain 
where children and persons unac- 
quainted with their dangerous nature 
can pick them up, handle them, and 
thus cause them to explode, to their 
injury and damage. Bianki v. Greater 
American Exposition. Co., 3 Nebr. 
(Unoff.) 656, 92 NW 615. 

10. Sebeck v. Plattdeutsche Volks- 
fest Verein, 124 Fed. 11, 59 CCA 531. 
/ 11. Sebeck v. Plattdeutsche Volks- 
fest Verein, 124 Fed. 11, 59 CCA 581. 

[a] Failure to ascertain defect in 
fireworks.—Where plaintiff was in- 
jured by the premature explosion of 
a bomb, discharged as a part of cer- 
tain fireworks on an amusement field, 
which he attended as a spectator, and 
the evidence tended to show that the 
accident may have resulted from the 
improper charging and timing of the 
bomb, but such defect, if it existed, 
was not apparent or discoverable on 
inspection, a failure on the part of 
the owners of the amusement field 
to ascertain such defect was not neg- 
ligence. Sebeck v.  Plattdeutsche 
pons teat Verein, 124 Fed. 11, 59 CCA 
bk 
vo 


12. Bianki v. Greater American 
Exposition Co., 3 Nebr. (Unoff.) 656, 
92 NW 615. 

[a] Mlustration.—It is negligence 
for a corporation, giving a fireworks 
exhibition on its own grounds, to 
use dynamite bombs and other explo- 
sives, which are so improperly pre- 
pared and manufactured that they 
will not explode while in the air, and 
fire or propel them into the air at 
such an angle that they will fall out- 
side of its grounds upon public or 
private premises, and permit them 
to remain where children and persons 
unacquainted with their dangerous 
nature can pick them up, handle 
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Proximate cause. There can be no recovery for 
injuries from fireworks, unless the act of defendant 
was the proximate cause of the injury.1? An in- 
jury from a lighted squib thrown among a crowd, 
and tossed about until it finally injures plaintiff, is 
not the remote but the immediate natural result of 
the original wrongful act.1* One who merely permits 
the display of fireworks upon his private grounds, 
and who did not procure or explode them is not 
lable for an injury caused by them to one who 
complains only of their quality and the manner in 
which they are handled.'® 

[§ 27] b. Negligence. Negligence in the dis- 
charge of fireworks may lie in the character of the 
fireworks used upon the particular oceasion as well 
as in the method of their discharge.4* So where 
rockets of large size are employed, they should be 
used only in such places and under such cireum- 
stances as to involve no reasonable chance that their 
_ heavy cases will fall upon human beings.17 It is 
actionable negligence so to fire bombs that they 
will fall upon a spectator standing where he is 
expected to stand to view a display of fireworks.18 

‘'[§ 28] c. Independent Contractor. The owner 
or manager of an amusement park, having no con- 
trol over the details of a display, is not liable for 
the negligence of an independent contractor hired to 
exhibit fireworks.!® 

[§ 29] d. Liability for Acts of Infants.2° Where 
a parent, through lack of care or watchfulness, per- 
mits an infant of tender age to discharge fire- 
works, he is liable for injuries resulting from a negli- 


EXPLOSIVES 


\ tg. 26-81 , 


gent use of them.*! The same rule has been held to 
apply to a schoolmaster, should he permit their use 
by small pupils under his eare.?? 

[§ 30] B. Form of Action. Case is usually the 
proper action to recover damages for injuries caused 
by an explosion.?? ,»But an action of trespass may 
be brought when the injury is direct and imme- 
diate,** as in throwing blasted rocks or débris upon 
adjoining premises.” Trespass and assault will lie 
for originally throwing an explosive squib, which, 
after being thrown about in self-defense by others, 
at last injures plaintiff.2° An action for misstate- 
ments by the sellers of explosives which are the 
proximate cause of an injury may be based either 
upon deceit or negligence.?7 

[§ 31]: C. Defenses—1. In General. Many 
particular defenses to actions for injuries from ex- 
plosives have already been considered in connec- 
tion with the question of the existence of a cause 
of action.2® The fact that no similar aceident has 
oceurred under like conditions is not in itself a de- 
fense.?® Nor is ignorance of the character of ma- 
terial an excuse from liability, where there is a 
duty to know its character as far as possible.?° The 
fact that other powder magazines were located in 
the vicinity at the time plaintiff purchased property 
which was subsequently injured by the explosion of 
a magazine is not a defense,*! nor are other defenses 
based upon a supposed theory of assumption of risk 
in the absence of a relation of master and serv- 
ant.®? Neither is it a defense that plaintiff has 
leased or sold a portion of his property to another 


them, and thus cause them to ex-| [aff 64 N. J. L. 624, 46 A 631, 81 N. M.—Abrahams y. California 
plode, to their injury and damage. |AmSR 512, 50 LRA 199]; Reisman | Powder Works, 5 N. M. 479, 23 P 785, 
Bianki v. Greater American Exposi- |v. Public Service Corp., 82 N. J. L.|8 LRA 378. 


tion Co., 3 Nebr. (Unoff.) 656, 92 NW 
615. 

13. Consolidated Fireworks Co. of 
America v. Koehl, 190 Ill. 145, 60 NE 
87 [aff 92 Ill. A. 8]; Reg. v. Bennett, 
So Cox GC: 74. 

[a] Tlustration—Where a_ per- 
son was engaged in the manufacture 
and sale of fireworks in a house situ- 
ated in a public street, and during 
his absence a fire occurred by negli- 
gence or accident among the fire- 
works, and set fire to a_ rocket, 
causing it to fly across the street and 
set fire to a house, so that a person 
therein was burned to death, it was 
held that as the death was not caused 
alone by the illegal act of the person 
keeping the fireworks in so doing, but 
by the superadded act of some one 
else in setting them on fire, the ille- 
gal act of keeping the fireworks was 
too remotely the cause of the death 
to render him amenable to the charge 
of manslaughter. Reg. v. Bennett, 8 
Cox C. C. 74. 

[b] Intervening cause.— Act of 
seven year old boy, in picking up 
and lighting unexploded fireworks 
bomb, which injured six and one 
half year old plaintiff, is not, as a 
matter of law, an intervening cause 
breaking causal connection bétweén 
defendant’s negligent firing of bomb 
and the injury. Sroka v. Halliday, 
Steel oa, Os) Al 799. 

14. Scott v. Shepherd, 2 W. Bl. 
892, 96 Reprint 525, 3 Wils. C. P. 403, 
95 Reprint 1124. 


15. Waixel v. Harrison, 37 Ill. A. 
aaee 
‘16. Crowley vy. Rochester. Fire- 


works Co., 183 N. Y. 353, 76 NE 470, 
3 LRANS 330, 5 AnnCas 5388. 

17. Crowley v. Rochester VFire- 
works Co., 183 N. Y. 358, 76 NE 470, 
3 LRANS 330, 5 AnnCas 538. 

18. Sroka v. Halliday, 39 R. I, 119, 
97 A 965, AnnCas1918D 961. 

19. Sebeck vy. Plattdeutsche Volks- 
fest Verein, 124 Fed. 11, 59 CCA 531 


464, 81 A 838, 388 LRANS 922: Deyo 
v. Kingston Cons. R. Co., 94 App. 
Div. 578, 88 NYS 487. 

{a] Dlustration.—Defendant owned 
and managed a park for public 
amusement for an admission fee. 
Plaintiff paid the admission fee and 
entered the park to withess an ex- 
hibition of fireworks as advertised by 
defendant. During the exhibition a 
rocket was discharged which struck 
plaintiff and injured her. A third 
person whose business was ‘that of 
exhibitor of fireworks did all the 
work in connection with the sending 
off fireworks, under a contract with 
defendant to give the exhibition, and 
defendant had no control over the 


‘details of the work nor over the men 


who performed it. It was held that 


defendant was not liable, although 
the third person was _ negligent. 
Deyo v. Kingston Cons. R. Co., 94 


App. Div. 578, 88 NYS 487. 

[b] Where a voiunteer assists an 
employee of an independent contrac- 
tor, exhibiting fireworks for an 
amusement park company, the latter 
is not liable for injuries resulting 
from the negligence of such volun- 
teer. Noggle v. Carlisle, ete., Co., 215 
Pa. 357, 64 A 547. 

20. liability of infant for torts 
see Infants [22 Cyc 318]. 
garhy Mullins v. Blaise, 37 La.*Ann. 


Liability of parents for tort of 
child generally see Parent and Child 
[29 Cye 1665]. 


22. King vy. Ford, 1 Stark. 421, 2 
pet 163. 
3. 


Del.—Mills v. Wilmington City 

R. Co., 15 Del. 269, 40 A 1114. 
Mich.—Beauchamp vy. Saginaw Min. 

see 50 Mich. 163, 15 NW 65, 45 AmR 


0. 

N. H.—Henderson y. Williams, 66 
N. H. 405, 23 A 365. 

N. J.—Cuff v. Newark, etc., R. Co., 
35 N. J. L. 17, 10 AMR 205 [aff 35 
Nv d. Ee tae 


N. Y.—Myers v. Malcolm, 6 Hill 
292; 41 AmD.744. 

Pa.—Tissue y. Baltimore, etc., R. 
gos 112 Pa. 91; 8 A..1667,. 56 Ame 


Case generally see Case, Action on 
a Ea Gan ane FB aie bs 

24. Ex p. Birmingham Realty Co., 
183 Ala. 444, 68 S_67; Scott v. Bay, 
38 Md. 431; Cumberland Tel., etc., Co. 
v. Stoneking, 1 Tenn. Civ. A. 241. 

Action of trespass generally see 
Trespass [88 Cyc 985]. 

25. Ex p. Birmingham Realty Co., 
183 Ala. 444, 68 S$ 67; Sullivan v. 
Dunham, 161 N. Y. 290, 55 NE 923, 76 
AmSR 274, 47 LRA 715 [aff 35 App. 
Div. 342, 54 NYS 962]; Cumberland 
Tel., ete., Co: v. Stoneking, 1 Tenn. 
Civ. Av. 241; 

Liability for direct injury see 


supra § 18. 

26. Scott v, Shepherd, 2 W. Bl. 
892, 96 Reprint 525, 3 Wils. G@ Pe. 
403, 95 Reprint 1124. 

27. Marsh v. Usk Hardware Cos 
73 Wash. 5438, 132 P 241. 

28. See supra §§ 2-29, 

29. Waters-Pierce Oil Co. v. Snell, 
47 Tex. Civ. A. 413, 106 SW 170; 
Simmons y. McConnell, 86 Va. 494, 
10 SE 838. 

[a] Por example.—(1) Negligent 
drawing of gasoline from tanks near 
a furnace. Waters Pierce Oil Co. v. 
Snell, 47 Tex. Civ. A. 413, 106 SW 
170. (2) Blasting in quarry. Sim- 
mons v. McConnell, 86 Va. 494, 10 
SE 838. 

80. Tissue v. Baltimore, etc., R. 
Co., 112 Pa. 91, 3 A 667, 56 AmR 310 
(corporation not excused by igno- 
rance of its superintendent, concern- 
ing the nature of dynamite, and 
location of a magazine). 

31. Laflin, ete, Powder: Co. v. 
Tearney, 131 Ill. 322, 23 NE 389, 19 
AmSR 34, 7 LRA 262. 

82. Laflin, ete, Powder Co. v. 
Tearney, 131 Ill. 322, 23 NB 389, 19 
AmSR 34, 7 LRA 262. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 


§§ 31-32] 


for the purpose of manufacturing powder.2?. Nor 
would the fact that the injured property was not 
adjacent in itself defeat a recovery.*4 

[§ 32] 2. Contributory Negligence—a. In Gen- 
eral. As in other tort actions 35 where an action for 
an injury resulting from explosives is based upon:a 
theory of defendant’s negligence,*° contributory 
negligence upon the part of plaintiff will con- 
stitute a defense,?’ for example, where a recovery 
is sought for an injury from blasting,’ or for in- 
juries to children by attractive explosives.°° The 
fact that acts are done in reliance upon statements 
of defendant that they are safe may prevent them 
from constituting contributory negligence.‘? The 
mere fact that one has noticed gasoline fumes does 
not as a matter of law establish his contributory 
negligence in failing to remove his property.t! The 
handling of gasoline in the proximity of a light or 
fire may constitute contributory negligence.t? One 
driving a traction engine from a highway across an 
exposed pipe line at the side of the highway is not 
as a matter of law guilty of contributory negligence 
precluding a recovery for damages resulting from 
the breaking of the pipe line and the ignition of 
escaping oil or gas.*? One injured by the explosion 

33. Judson vy. Giant Powder Co., 
107 Cal. 549, 40 P 1020, 48 AmSR 
146, 29 LRA 718; Laflin, etc., Powder 
Co.av, Tearney, 30. I1l:..A,. 321. 

34. Bradford Glycerine Co. v. St. 
Mary’s Woolen Mfg. Co., 60 Oh. St. 


560, 54 NE 528, 71 AmSR 740, 45 
LRA 658. 


ing it. 


see 
ath By 


venting liab 


EXPLOSIVES 


Conrad v. Graham, 54 Wash. 

641, 103 P 1122, 132 AmSR 1137. 
Assumption of risk by employee 

Master and Servant 


Sian Peay: negligence ag 
ty of employer for in- 


[25C.3.] 201 


of stove polish while applying it to a heated stove 
is not guilty of contributory negligence as a matter 
of law.*4 

Approaching or remaining near danger. It is not 
per se contributory negligence for one to go upon 
premises where a fire is likely to cause an explo- 
sion, if he does so in good faith, intending to save 
life or property,*® nor is it contributory negligence 
per se for one to attempt to return to his usual 
working place after an explosion.**47 But the rule 
is otherwise, where he goes voluntarily toward the 
danger, or through mere curiosity, although he ren- 
ders some service.*8 One is not guilty of contribu- 
tory negligence in living in his home near a maga- 
zine, although he has knowledge of its dangerous 
character ;*® nor in continuing to carry on business 
near by after an explosion has occurred.®° The mere 
presence of a person in a crowd that is gathered 
to see a display of fireworks, in a place where they 
were expected or invited to stand, is not contribu- 
tory negligence, which deprives a person injured 
by. the negligent or wrongful discharge of fire- 
works of his right to recover.®!_ One who is entitled 
to personal and timely notice of blasting is not 
bound to watch and listen, or exercise any care or 
place for the boat, does not as mat- 
ter of law show him guilty of con- 
tributory negligence, but at most 
makes it a question for the jury. 
Woods v. Chalmers Motor Co., (Mich.) 


175 NW 449. 
42. Grigsby v. Bratton, 128 Tenn. 


[26 Cye 
pre- 


35. Contributory negligence gen- 
erally see Negligence [29 Cyc 505]. 
Proximate cause see Negligence 

[29 Cye 526]. 

36. Negligence of defendant see 
supra §§ 2-29. f 

37. U. S.—Riggs v. Standard Oil 
Co., 130 Fed. 199; Cleveland, etc., R. 
Co. v. Ballentine, 84 Fed. 935, 28 CCA 
572. 

Ala.—Birmingham Water - Works 
Co. v. Hubbard, 85 Ala. 179, 4 S 607, 
7 AmSR 35. 

Colo.—Davis v. Graham, 2 Colo. A. 
210, 29 P 1007. 

Conn.—Wolcho y. Rosenbluth, 81 
Conn. 358, 71 A 566, 21.LRANS 571. 

Del.—Mills v. Wilmington City R. 
Co., 15 Del. 269, 40 A 1114. 

Ky.—Brown v. Thomas Blackwell 
Coal, etce., Co., 24 Ky. 324, 99 SW 
299. 

La.—Scola v. Chess-Carley Co., 39 
La. Ann. 344, 1 S824. " 

Me.—Wadsworth v. Marshall, 88 
Me. 263, 34 A 30, 32 LRA 588. 

’"Mass.—Frost v. Josselyn, 180 Mass. 
389, 62 NE 469. 

Mo.—Hill v. Meyer Bros. Drug Co., 
140 Mo. 433, 41 SW 909. j 

Mont.—Mulligan v. Montana Union 
R. Co., 19 Mont. 135, 47 P 795. 

‘N. Y.—Holmes v. Delaware, etc., 
Co., 128 App. Div. 24, 112 NYS 421; 
Sullivan v. Dunham, 10 App. Div. 
488, 41 NYS 1083; 3 NYAnnCas 324. 

Tenn.—Grigsby v. Bratton, 128 
Tenn. 597, 163 SW 804. 

Tex.—Houston Belt, ete., R. Co. v. 
O’Leary, (Civ. A.) 136 SW 601. | 

Va.—Bertha Zinc Co. v. Martin, 93 
Va. 791, 22 SE 869, 70 LRA 999. 

Wash.—Marsh v. Usk Hardware 
Co., 73 Wash. 543, 182 P 241; Con- 
rad v. Graham, 54 Wash. 641, 103 P 
1122, 1832 AmSR 1137. 

B. C.—Root v. Vancouver Power 
Co., 17 B. C. 203, 2 DomLR 308, 20 
WestLR 847, 1 WestWkly 1111. 

[a] Tlustration.—If, in conse- 
quence of his intoxication, plaintiff 
was prevented from using his senses, 
and was on that account injured by 
the explosion of a lamp filled with a 
flashlight chemical sold him by de- 
fendant, he could not. recover, al- 
though the chemical was of a more 
dangerous kind than that ordered, 
and defendant was negligent in sell- 


jury to servant see Master and Serv- 
ant [26 Cyc 1226]. 

38. U. S.—Cary v. Morrison, 129 
“Fed. 177, 63 CCA 267, 65 LRA 659; 
Smith v. Day, 100 Fed. 244, 40 CCA 
366, 49 LRA 108 [rev 86 Fed. 62]. 

Del.— Mills v. Wilmington City R. 
Co., 15 Del. 269, 40 A 1114: 

lowa.—Mahoney v. Dankwart, 108 
Iowa 321, 79 NW 134. 


Me.—Wadsworth vy. Marshall, 88 
Me. 263, 34 A 30, 32 LRA 588. 
R. I.—Wells v. Knight, 32 R. I. 


432, 80 A 16. 

Wash.—Graetz v. McKenzie, 9 
Wash: .696,. 35° P3777. 

{a] Although statutory warning 
not given.—Wadsworth v. Marshall, 
88 Me. 263, 34 A 30, 32 LRA 588. 

39. Cleveland, etc., R. Co. v. Bal- 
lentine, 84 Fed. 935, 28 CCA 572; Mc- 
Eldon v. Drew, 138 Iowa 390, 116 NW 
147, 128 AmSR 208; Olson vy. Gill 
Home Inv. Co., 58 Wash. 151, 108 P 
140, 27 LRANS 884; Smith v. Royal 
Canadian Yacht Club, 3 OntWN 19, 
19. OntWR 1001. See Hobbs v. 
Blanchard,, ete. Co.,,.5 )N.. BH; .7354.70 
A 1082, 18 LRANS 939 (contributory 
negligence of child not a matter of 
law, so as to entitle to nonsuit). 

[a] Dlustration. — A boy. more 
than seventeen years old, who, im- 
pelled by mere curiosity, ‘goes upon 
the premises of a railroad company 
to watch the burning of a train of 
cars loaded with petroleum cannot 
recover for injuries received in con- 
sequence of the explosion of the 
cars, nor is he given any greater 
rights by the fact that he voluntarily 
assisted in removing certain struc- 
tures to prevent the spread of the 
fire. Cleveland, etc., R. Co. v. Ballen- 
tine, 84 Fed. 935, 28 CCA 572. 

Questions for jury see infra § 46. 

40. Mahlstedt v. Ideal Lighting 
Co., 271 Ill. 154, 110 NE 795, AnnCas 
1917D 209 [aff 193 Ill. A. 91] (reli- 
ance upon statements as to safety of 
lighting and heating plant). 

41. Woods v. Chalmers Motor Co., 

175 NW 449. 

i For example,—That the owner 
of a houseboat burned by an explo- 
sion in a nearby factory communicat- 
ing fire to it, had recently noticed 
and been annoyed by the fumes of 
gasoline on the water, and had 
planned to find a more agreeable 


597, 168 SW 804. 

43. Thompson v. Union Tract. Co., 
(Kan.) 191 P 278; Murphy v. Ludo- 
wici Gas, etc., Co., 96 Kany 321, 159 
Psst. 

44. Wolcho vy. Rosenbluth, 81 
Conn. 358, 71 A 566, 21 LRANS 571; 
Gately vy. Taylor, 211 Mass. 60, 97 
NE 619, 39 LRANS 472. 


45. HElenry v. Cleveland, etc. R. 
Co., 67 Fed. 426; Houston Belt, etc., 
R. Co. v. Johansen, (Tex.) 179 SW 


853 [aff (Civ. A.) 143 SW 1186]; 
Houston Belt, etc., R. Co. v. O’Leary, 
(@ex.. .CivayA:)n86. SW.-601: 

[a] Approaching a car of explo- 
sives after interruption in a series 
of explosions is not in itself con- 
tributory negligence. Houston Belt, 


etc., R.-v. O'Leary, (Tex. Civ. <A.) 
36 SW 601. ; 
{[b] A member of a city fire de- 


46-47. American Glycerin Co. v. 
Hill, 255 Fed. 841. 

[a] For example—In an action 
for injuries received by plaintiff who 
was struck by the top of an acid 
tank or drum which detonated as a 
result of a fire and explosions in the 
factory of defendant manufacturing 
nitroglycerine, whether plaintiff was 
guilty of contributory negligence in 
returning to a place in proximity to 
the tank after the principal explo- 
sions is held, under the evidence, 
for the jury. American Glycerin Co. 
v. Hill, 255 Fed. 841. 


48. Cleveland, etc., R. Co. v. Bal- 
lentine, 84 Fed. 935, 28 CCA 572, 

49. Hazard Powder Co. vy. Volger, 
58 Fed. 152, 7 CCA 130; Laflin, etce., 
Powder Co. v. Tearney, 131 Ill. 322, 
23 NE 389, 19. AmSR 34, 7. LRA 
262; Prussak v. Hutton, 30 App. Div. 
66, 51 NYS 761. 

50. Judson vy. Giant Powder Co., 
107 Cal. 549, 40 P 1020, 48 AmSR 146, 
29- LRA 718. 

51. Colvin v. Peabody, 155 Mass. 
104, 29 NE 59; Dowell v. Guthrie, 99 
Mo. 653, 12 SW 900, 17 AmSR 598; 
Bradley v. Andrews, 51 Vt. 530; For- 
get v. Montreal, 4 Montr. Super. 77. 


202. {25:0.'5, 4 
vigilance to escape until warned.®? 

Kindling fire with oil or gasoline. The use of 
kerosene or other oil which appears to be kerosene, 
to start a fire, is not in itself contributory negli- 
gence, as a matter of law.5* But an attempt by 
pouring kerosene from a can to revive a, dying 
fire 5* or to rekindle a new fire without ascertain- 
ing that there are no live coals present * is negli- 
gence per se. 

[§ 33] b. Disregard of Warning. Failure to 
exercise reasonable care and due diligence to escape 
injury, after warning or knowledge of the danger, 
‘is contributory negligence.5¢ And where one has 
been properly warned of a blast or impending dan- 
ger, and disregards it, he cannot recover.>* But at- 
tending circumstances may excuse a failure to heed 
a warning.®®> Where warning of an impending~blast 
was given to a pedestrian on a street before it oe- 
curred, and he was advised to take a place of 
safety along the wall of a building, the fact that he 


EXPLOSIVES 


N+ [g§ 92-35 


was seized with a sudden panic when the crash came, 
and rushed into the building, where he was killed 
by a stone hurled through the window, will not 
render the persons exploding the blast liable.®® 

[§ 34] Jurisdiction and Venue.*° Where one 
is injured by negligent blasting, the cause of action 
acerues in the jurisdiction where the injury oc- 
curred, although the work is conducted within an- 
other jurisdiction.2t Where the explosion causes 
damage to both personalty and realty, the action is 
transitory in its nature, and defendant may be 
sued wherever found and served. 

[§ 35] E. Parties.°* In an action to recover 
for damages to property caused by an explosion the 
title is not involved; proof of actual and peaceable 
possession by the tenant is sufficient to maintain 
the action.6* A company and its employee,® a les- 
sor and lessee,®* a railroad company and a terminal 
company,®? or two manufacturers** or  part- 


-52. St. Peter v. Denison, 58 N. Y. 
416, 17 AmR 258. 

53. U. S.—Pierce Oil 
lor, 264 Fed. 829. 

Ga.—Standard Oil Co. v. Reagan, 15 
Ga. A. 571, 84 SE 69. 

Iowa.—Nelson vy. Republic Oil Co., 
110 NW 24; Ellis v. Republic Oil Co., 
133 Iowa 11, 110 NW 20. 

Kan.—Harlow vy. Propes, 102 Kan. 
424, 170 P 983. 

Mich.—McLawson v. Paragon Re- 
fining Co.,198 Mich. 222, 164 NW 668. 

Minn.—Farrell v. G. O. Miller Co., 
179 NW_ 566. 

est a leae Seyb, 200 Mo. A. 
645, 209 SW 635. 

Or.—Peterson vy. Standard Oil Co., 
55 Or. 511, 106 P 337, AnnCas1912A 
625. 

Tenn.—Fairbanks v. Gambill, 142 
Tenn. 633, 222 SW 5. ‘ 

{a] Permitting daughter to use 
kerosene.—In an action against the 
seller of a Substance supposed to be 
kerosene for loss of services of plain- 
tiff’s fifteen year old daughter, who 
was killed by an explosion thereof 
while she was about to use it in 
lighting a kitchen fire, plaintiff was 
not guilty of want of ordinary care 
in permitting his daughter to use 
kerosene for such purpose. Nelson Vv. 
Republic Oil Co., (Iowa) 110 NW 24. 

[b] Application of rule—It was 
not contributory negligence as a mat- 
ter of law for plaintiff to use kero- 
sene to kindle a fire, or to pick up 
a can of gasoline, left by defendant 
with the statement that it contained 
nothing explosive which had been 
placed where plaintiff ordinarily kept 
his kerosene can of similar appear- 
ance. Fairbanks v. Gambill, 142 
Tenn. 633, 222 SW 5. 

54. Riggs v. Standard Oil Co., 130 
Fed. 199. 2 
McLawson v. Paragon Refin- 
: , 198 Mich, 222, 164 NW 668. 
* 56. Cary v. Morrison, 129 Fed. 177, 
181, 68 CCA 267, 65 LRA 659; Twohy 
Bros. Co. vy. Kepon, (Ariz.) 193 P 
296; Mills v. Wilmington City R. 
Co., 15 Del. 269, 40 A 114. 

“Tt is, however, the duty of one 
who is lawfully using neighboring 
property, and who is warned of a 
coming explosion by another, who 
is rightfully engaged in blasting, to 
use reasonable diligence to escape 
from danger from the approaching 
explosion; and a failure to exercise 
such care, which concurs in produc- 
ing his injury, waives the right of 
action for the trespass, constitutes 
contributory negligence, and is fatal 
to an action for the recovery of dam- 
ages on account of the injury.” Cary 
v. Morrison, supra. 

[a] For example, where plaintiff, 
an experienced miner, was injured 
while following a trail, by a blast 


Corp, v. Tay- 


on: right of way being constructed by 
defendant, heard and understood the 
word “Fire,” and immediately got 
into a safe position behind a wagon, 
but then in two or three minutes 
proceeded on. his way in the open 
until the explosion occurred, five or 
six minutes after the warning, he 
was, under the facts, as a matter 
of law, guilty of contributory negli- 
gence. Twohy Bros. Co. vy. Kepon, 
(Ariz.) 193 P 296. 

57. U. Si—Cary~v. Morrison, 129 
Fed. 177, 68 CCA 267, 65 LRA 659. 

Del.—Mills v. Wilmington City R. 
Co., 15 Del. 269, 40 A 1114. 
igh ee v. Compton, 53 Ind. 
Ky.—Lexington, ete, R. Co. v. 
Fields, 152 Ky. 19, 24, 153 SW 48. 

Mo.—King y. National Oil Co., 81 
Mo, A. 155. 

Oh.—Mercer v. White, 11 Oh. Cir. 
Ctr N.S: 40- 

R. I—wWells v. Knight, 32 R. I. 
432, 443, 80 A 16. 

Wash.—Graetz v. McKenzie, 9 
Wash. 696, 35 P 377. 

“Tt is likewise the duty of persons 
who receive the warning to use rea- 
sonable diligence and care to escape 
from or protect themselves from the 
danger, and a failure to exercise this 
degree of care and diligence will 
amount to such contributory negli- 
gence as will defeat a recovery.” 
Lexington, ete, R. Co. v. Fields, 
supra, 

58. Clarkin v. Biwabik-Bessemer 
Co., 65 Minn. 4838, 67 NW 1020. 

[a] Dlustration. — Plaintiffs were 
remaining in possession of a board- 
ing camp as bare licensees, and de- 
fendant stored a quantity of dyna- 
mite in a building near by, and 
notified plaintiffs that if they re- 
mained in the camp they would do 
so at their own risk. It was held 
that the severity of the weather, 
sickness of a member of the family, 
and financial embarrassment ¢ould 
all be considered by the. jury in de- 
termining whether they had reason- 
able opportunity to remove before 
the explosion, which occurred: three 
weeks after the warning. Clarkin v. 
Biwabik-Bessemer Co., 65 Minn. 483, 
67 NW 1020. 

59. Graetz v. McKenzie, 9 Wash. 
696, 35 P1377. 

60. Jurisdiction 
Courts §§ 13-177. 

Place of trial as between counties 
see Venue [40 Cyc 39]. 

What law governs in actions of 


generally see 


“py gaa see Negligence [29 Cyc 
61. Cameron vy. Vandegriff, 53 Ark. 


381, 183 SW 1092. 
62. Barney v. 
Lans. (N. Y.) 210. 
63. Joinder of principal and inde- 


Burstenbinder, 7 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


pendent contractor see supra § 24. 

Liability of: 

Employee of federal government see 

United States. 

Master or servant for injury to third 
person see Master and Servant. 
Municipal employee see Municipal 

Corporations. 

Parties: 

Generally see Parties’ [30 Cye 1]. 
‘In action for negligence generally 

see Negligence [29 Cyc 564]. 

In action of case see Case, Action’on 

§§ 28, 29. 

In trespass see Trespass [388 Cyc 

1036, 10388]. 

Persons entitled to benefit of stat- 
utes see supra § 3. , 

Toward whom care must he exer- 
cised see supra §§ 2-29. 

64. Hazard Powder Co. v. Volger, 
58 Fed. 152, 7 CCA 130; Allegheny 
Coke Co. v. Massey, 163 Ky. 792, 174 
Sw 499; Buddin v. Fortunato, 16 
Daly (N. Y.) 195; Ulrich v. McCabe, 
1 Hilt. (N. Y.) 251; Hardrop v. Gal- 
lagher, 2° EX. Di sSmith;,\ ON. 4Y.)e 523% 
Gourdier v. Cormack, 2 EK. D. Smith 
(N. Y.) 200; Wilson v. Phcenix Pow- 
der Mfg. Co., 40 W. Va. 413, 21 SE 
1035, 52 AmSR 890. 

[a] Reason for rule.—The tenant 
in such case recovers for the injury 
to his possession and not for the loss 
to the freehoid. Gourdier v. Cor- 
mack, 2 BH. D. Smith (N. Y.) 200. 

[b] Plaintiff a tenant of defend- 


ant.—That the defendant coal com- | 


pany owned the dwelling which was 
occupied by plaintiff's father, who 
was in the service of the company, 
is no defense to an action by plain- 
tiff who was injured by a rock thrown 
into the dwelling by a blast. Alle- 
gheny Coke Co. vy. ‘Massey, 163 Ky. 
492, 174 SW_499. 

65. Pine Bluff Water, ete., Co. v. 
McCain, 62 Ark. 118, 34 SW 549, ~ 

66. Langabaugh v. Anderson, 68 
Oh. St. 131, 67 NE 286, 62 LRA 948. 
See Mayer v. Brudno, 16 Oh. Cir. Ct. 
N. S. 102 (holding liability of lessor 
question for jury). 

67. Houston Belt, ete., R. Co. v. 
O’Leary, (Tex. Civ. A.) 136 SW 601. 

68. Boston, etc., R. Co. v. Shanly, 
107 Mass. 568. y 

[a] MIlustration.—A contractor of 
blasting ordered one manufacturer 
to send him a quantity of dualin, 
and another to send him certain éx- 
plosives. Wach manufacturer, with- 
out the other’s knowledge, delivered 
the respective articles in harmless- 
looking packages to the carrier who 
was ignorant of their character. An 
explosion having occnrred while be- 
ing carried with d care, it was 
held that the manufacturers were 
ened pha A ore to the carrier. 

oston, ete., + Costy, sShan 
Mass. 568. eae 


§§ 35-36) 


ners,°? may under certain circumstances be jointly 
liable for damages caused by an explosion. All 
those concerned in the maintenance of a powder 
house or magazine which constitutes a nuisance are 
lable for damage from its explosion,’° whether they 
act in the capacity of principal or agent,’* owner or 
lessee,"? or consignee using the explosive.?? But the 
consignor is not liable for damages caused by ex- 
plosion of a consignment of gunpowder, to be sold 
on commission, where the consignee has exclusive 
control as to storage.’* A volunteer superintendent 
in charge of blasting is a joint tort-feasor with the 
other persons engaged in the work, where the work 
1s so negligently and improperly performed as to 
cause injury to adjoining property, and may be sued 
alone,7® 
{§ 36] F. Pleading 7°—1. In General. In an 
action for damages occasioned by explosives, if facts 
constituting a nuisance are alleged, an allegation 
_of negligence is unnecessary.’7?| Where, however, a 
recovery is sought upon the theory of negligence, 
negligence must be charged?’ and the facts con- 
stituting it pleaded.*® But, when the duty to act is 
shown, the negligent performance of that duty may 
be alleged in the most general terms.8° The duty of 
69. Cumberland Tel., etc, Co. v. 
Stoneking, 1 Tenn. Civ. A. 241. 


70. Prussak vy. Hutton, 30 App. 
Div. 66, 51 NYS 761; Cumminge v. 
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nection therewith that this omission 
was ‘with intent to endanger the life 
and property of the plaintiff.’ In 
other words, it alleges an intentional 
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care or warning must be alleged if one is sought to 
be held for a negligent breach thereof,’ and not only 
must a duty be alleged, but specific facts must be 
set out which raise a legal duty.8? But it has been 
held that where the law implies a duty, it is not 
necessary to aver such duty in terms.*? In an ae- 
tion for damages resulting from the storing of ex- 
plosives, the pleadings must allege facts showing 
either a nuisance or negligence,* since liability must 
be predicated upon one or the other of these 
theories.*> If a nuisance is alleged, the facts estab- 
lishing such nuisance must be set forth, such as 
the quantity and kind of explosives kept, the locality 
endangered, the protection given, and kind of maga- 
zine used.8° A complaint, alleging that defendant 
negligently failed to give plaintiff notice of the 
blast, so as to enable him to escape, is sufficient, 
without alleging that defendant knew or could by 
reasonable care have known of plaintiff’s pres- 
ence.’ An allegation that defendant’s servants, 
acting in the scope of their authority, and knowing 
that the blasting would endanger the plaintiff and 
damage his property, wantonly caused rocks to be 
thrown on his premises, sufficiently charges a tres- 
pass.$° And where trespass in blasting is alleged, 
injury to plaintiff, and with reckless 
disregard of the consequences,” are 


sufficient to show willful conduct. 
Bessemer Coal, etc., Co. v. Doak, 152 


Stevenson, 76 Tex. 642, 13 SW 556. concealment of the dangerous char-| Ala. 166, 172, 44 S 627, 12 LRANS 
71. Cumminge y. Stevenson, 76] acter of the mixture, with intent to | 389. 

Tex. 642, 13 SW. 556. ‘endanger the life and property of the 80. Sloss-Sheffield Steel, etc., Co. 
72. Prussak y. Hutton, 30 App.| plaintiff.’” Morrison v. Lee, 13 N. D.| v. Prosch,.190 Ala. 290, 67 S 516; 


Div. 66, 51 NYS 761. 

73. Prussak v. Hutton, 30 App. 
Div. 66, 51 NYS 761. 

74 Abrahams vy. California Pow- 
der Works, 5 N. M. 479, 23 P 785, 8 
LRA 378. 

75. Page v. Dempsey, 184 N. Y. 
245, 77 NE 9 [rev 99 App. Div. 152, 
90- NYS. 1019). 

76. Pleading generally see Plead- 
ing [31 Cye 1]. 

77. Rudder vy. Koopman, 116 Ala. 
332, 22 S 601, 37 LRA 489; Kinney 
v. Koopman, 116 Ala. 310, 22 S 593, 
67 AmSR 119, 37 LRA 497; Laflin, 
ete., Powder Co. v. Tearney, 131 Ill. 
322, 23 NE 389, 19 AmSR 34, 7 LRA 
262; Schnitzer v. Excelsior Powder 
Mfg. Co., (Mo. A.) 160 SW 282. See 
Morrison yv. Lee, 13 N. D. 591, 102 NW 
223 (intentional injury charged in- 
stead of negligence). , 

[a] Reason for rule.—‘‘Nuisance 
and negligence are different kinds 
of torts, not only in legal classifica- 
tion but in their essential features. 
Negligence is not a necessary in- 
gredient of the wrong of maintaining 
a nuisance, and, given the fact that 
a nuisance was maintained, the ques- 
tion of whether the wrongdoer was 
careful or negligent in the manner 
of its maintenance is wholly imma- 


terial.’ Schnitzer v. Excelsior Pow- 
der Mfg. Co., (Mo. A.) 160 SW 282, 
284. 


Nature and basis of liability gener- 
ally see supra §§ 2-29. 

aoe -U: Pane eteade 
Blacking Co., ed. : 

ie wie ley, Vv. Sloss-Sheffield 


Boston 


Steel, etc. Co., 164 Ala. 216, 51 S 
419, 20 AnnCas 822. 
Mich. — Mitchell v. Prange, 110 


Mich. 78, 67 NW 1096, 64 AmSR 329, 
34 LRA 182. 

N. Pete een v. Lee, 13° N. D. 
591, 102 NW 223. 

Va.—Eaton v. Moore, 111 Va. 400, 
69 SE 326. 

[a] Intentional injury and not 
negligence charged.—“The only at- 
tempt to charge negligence is the alle- 
gation that ‘defendant neglected to 
inform the plaintiff that the mixture 
was of a highly dangerous and ex- 
plosive character.’ This is not an 
allegation of the negligent omission 
of a duty, for it is alleged in con- 


591, 600, 102 NW 223. 

79. U. S.—Wyman Vv. 
Blacking Co., 175 Fed. 834. 

Ala.—Birmingham Ore, etce., Co. v. 
Grover, 159 Ala. 276, 48 S 682; Sloss- 
Sheffield Steel, etc., Co. v. Salser, 
158 Ala. 511, 48 S 374. 

Ga.—Wallace v. Matthewson, 143 
Ga. 236, 84 SE 450. 

Iowa.—Kress v. Lane, 171 NW 571; 
Chapman v. Pfarr, 153 Iowa 20, 132 
NW 957. 

Minn.—Juntti vy. Oliver Inn Min. 
Co., 119 Minn. 518, 188 NW 678, 42 
LRANS 840. 

Or.—Peterson y. Standard Oil Co., 
55 Or. 511, 106 P 38387, AnnCas1912A 
625. 

Tex. — Waters-Pierce Oil Co. v. 
Davis, 24 Tex. Civ. A. 508, 60 SW 
453. 


Boston 


Va.—Eaton v. Moore, 111 Va. 400, 
69 SE 326. 
[a] Allegations held sufificient.— 


Sloss-Sheffield Steel, etc, Co. v. 
Prosch, 190 Ala. 290, 67. S 516 (stor- 
age of dynamite in vicinity of per- 
sons and buildings); Hale y. Pacific 
Tel., etc., Co., (Cal. A.) 183 P 280 
(injury to child by dynamite cap 
stolen by another boy); Wallace v. 
Matthewson, 143 Ga. 236, 84 SH 450 
(injury to child from dynamite caps 
left on a vacant lot); Chapman v. 
Pfarr, 153 Iowa 20, 182 NW 957 (sell- 
ing kerosene oil containing twenty- 
one per cent gasoline); ‘Wellington 
vy. Downer Kerosene Oil Co., 104 
Mass. 64 (selling naphtha without 
warning); Juntti v. Oliver Iron Min. 
Co., 119 Minn. 518, 188 NW 673, 42 
LRANS 840 (leaving carbide near a 
public street resulting in injury to 
child); Peterson v. Standard Oil Co., 
55 Or. 511, 106°P aot Ea teavie pen iter 
625 (delivery of oil below test). 

oot ‘Allegations held insufficient. 
—Bottorff v. South Constr. Co., 184 
Ind. 221, 110 NE 977 (injury to child 
by dynamite caps stolen by another 
child fourteen years of age); Eaton 
v. Moore, 111 Va. 400, 69 SE 3826 (im- 
proper storage of dynamite caps re- 
sulting in blinding a child). 

[ec] Reckless or willful conduct.— 
Allegations that defendants wan- 
tonly, recklessly, or intentionally ex- 
ploded powder, “well knowing that 
said acts would probably result in 


Rathbun v. White, 157 Cal. 248, 107 
Feo, See also Negligence [29 Cyc 

“The general allegation of negli- 
gence would, in the absence of such 
special allegations, be sufficient to 
make a prima facie case of negli- 
gence.” Birmingham Ore, etc., Co. 
v. Grover, 159 Ala. 276, 281, 48 S 682 
(complaint for trespass in blasting). 


81. Hill v. Callahan, 82 Ga. 109, 8 
SE 730. 
[a] Sufficient allegation.—Where, 


in an action against a seller of gaso- 
line for the death of the buyer’s 
servant, caused by an explosion, it 
was alleged that the gasoline was 
eighty-seven-degree gasoline, the 
most dangerous on the market, and 
that defendant did not notify plain- 
tiff’s employer of its dangerous quali- 
ties, a demurrer to the petition, on 
the ground that one selling merchan- 
dise is not responsible for damages 
to an employee of the purchaser re- 
sulting therefrom, was properly over- 
ruled, since the gasoline sold was,a 
substance inherently dangerous to 
human life, which it was defendant’s 
duty to have warned purchasers 
against. Waters-Pierce Oil Co. v. 
ee 24 Tex. Civ. A. 508, 60 SW 


82. Marples v. Standard Oil Co., 
71 N. J. L. 352, 59 A 32 (holding no 
duty arises from custom to supply 
petroleum, instead of gasoline). 

83. Wells v. Gallagher, 144 Ala. 
363, 39 S 747, 1183 AmSR 50, 3 LRANS 
759 (duty not to leave explosives in 
a public highway). 

84. Whaley v. Sloss-Sheffield Steel, 
ete., Co., 164 Ala. 216, 51 S 419, 20 
AnnCas 822. 


85. See supra § 2. 

86. Whaley v. Sloss-Sheffield Steel, 
ete.; Co., 164 Ala, 216, 51 S 419, 20 
AnnCas 822. 

87. Sloss-Sheffield Steel, ete., Co. 
v. Salser, 158 Ala. 511, 48° S 374. 


But see Birmingham Ore, etec., Co. v. 
Grover, 159 Ala. 276, 48 S 682 (re- 
quiring allegation of knowledge, or 
reason to believe that plaintiff was 
within range of missiles). 

88. Ex p. Birmingham Realty Co., 
183 Ala. 444, 63 S 67; Birmingham 
Realty Co. v. Thomason, 8 Ala. A, 
535, 63 S 65. 
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an allegation of negligence is surplusage.*® 
kind of explosive should be alleged, without an 
indefinite alternative, such as dynamite ‘‘or other 
But the explosive and its combus- 
tion need not be described in technical terms with 
scientific accuracy, a statement that the substance 
was dangerous, and liable to ignite with a blaze 
in the nature of an explosion being sufficient.*? 
Special damages must be al- 
leged °? such as damages for loss of time,**. but one 
ean recover for suffering and anxiety of mind, caused 
by an injury from negligent blasting, without such 
special allegation in the complaint.®® 

The general rule, that it 
is necessary for the proof to substantially corre- 
spond with the allegation, applies in this class_of 
actions, and if the variance between the cause of 


explosive.’’ °° 


Special damages.°” 


2. Variance.®® 


[§ 37] 


89. Henry Hall Sons Co. v. Sund- 
strom, etc., Co., 138 App. Div. 548, 
123 NYS 390 [aff 204 N. ¥. 660 mem, 
97 NE 1106 mem]. 

Negligence immaterial in case of 
direct injuries from blasting see 
supra § 18. 

90. Whaley v. Sloss-Sheffield Steel, 
etc., -Co., 164 Ala. 216, 51 S 419, 20 
AnnCas 822. But see Cohn v. Saenz, 
(Tex. Civ. A.) 211 SW 492 (holding a 
petition in an action for personal in- 
juries sustained in an explosion of 
gasoline purchased by plaintiff from 
a retailer as coal oil, who in turn had 
purchased it from defendant, desig- 
nating the substance sold “as gaso- 
line or some other highly explosive 
substance similar to gasoline’’). 

91. Wolcho y. Rosenbluth, 81 Conn. 
358, 71 A 566, 21 LRANS 571. 

92. Pleading special damages gen- 
erally see Damages § 306. 

93. Hunter v. Farren, 127- Mass. 
481, 34 AmR 423. 

94. Hunter v. Farren, 127 Mass. 


'- 481, 84 AmR 423. 


[a] Llustration.—One cannot re- 
cover compensation for loss of time 
of men employed about his works, 
without making allegation of such 
loss, a declaration alleging only the 
interruption of use and occupation 
of his buildings being insufficient. 
Hunter v. Farren, 127 Mass. 481, 34 
AmR 4238. 

Wright v. Compton, 53 Ind. 


96. See Pleading [31 Cyc 700]. 


97. Cal—Fernandez v. Western 
Bee: ete, Gos 84"Cal. Al 4205-167 P 
0 


Tll.— Wright v. Chicago, etc., R. 
Co., 27 Ill. A. 200. 

Towa.—Kress v. Lane, 171 NW 571. 

Kan.—Patterson v. Uncle Sam Oil 
Go: 191 P° 258. 

Mich.—Mitchell v. Prage, 110 Mich. 
78, 67 NW 1096, 64 AmSR 329, 34 
LRA 182. 

Pa,—Elkins v. McKean, 79 Pa. 493. 

Eng.—King v. Ford, 1 Stark. 421, 
2 ECL 163. 

[a] ustrations—(1) Where a 
declaration averred that defendants 
willfully made and sold oil for light- 
ing purposes, knowing that it was 
highly inflammable and explosive, but 
the proof was of-negligent sale, with- 
out guilty knowledge of its dangerous 
character, the variance was fatal, and 
the case should not have been sub- 
mitted to the jury. Elkins v. Mc- 
Kean, 79 Pa. 493. (2) Where a black- 
smith was injured by a kick from a 
horse which was frightened by an 
explosion in the vicinity of the shop, 
it was error, in an action against the 
excavators who caused the explosion, 


‘to permit a recovery upon the ground 


that the charge of dynamite was 
excessive, or that it was not properly 
covered, when the only ground of 
negiigence set up in the declaration 
was the failure of defendants to give 
notice of the blast. Mitchell v. 
Prange, 110 Mich. 78, 67 NW 1096, 64 
AmSR 329, 34 LRA 182. (8) Negli- 
gence in selling for coal oil a mixture 
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the action.°’ 


detriment.®® 


gence. 


containing gasoline cannot be shown 
by proof that defendant was negli- 
gent in sale of gasoline containing 
coal oil. Patterson vy. Uncle Sam 
Oi Co. sickens 191) ses 258: 
Del.—Mills v. Wilmington City 
Rs (Cou; b> SDeles 2695 740 ee An We 4: 

Ind.—Binford v. Johnston, 82 Ind. 
426, 42 AmR 508. 


Mass.—Colvin v. Peabody, 155 
Mass. 104, 29 NE 59. 
Mich.—Clement yv. Crosby, 157 


Mich. 6438, 122 NW 2638. 
Mo.—Schnitzer vy. Excelsior Pow- 
Cer Mfg. Co. (A.) 160 SW 282; Scal- 
pino v. Smith, 154 Mo. A. 524, 1385 
v. Houlehan, 


Sw 1000. 

Wash.—Britz 17 
Wash. 506, 187 P 1035. 

{a] Tustrations.—(1) A variance 
between the declaration and proof as 
to how ignition of the explosive is 
caused is not material, where it was 
used as directed by defendant and 
without negligence of the plaintiff. 
Clement v. Crosby, 157 Mich. 643, 122 
NW 263. (2) Where the complaint 
alleged that an explosion by a blast 
in defendant’s brick yard caused a 
large quantity of dirt, dust, and 
brick dust to be thrown in every 
direction, and that a. considerable 
quantity of dust and brick dust was 
thrown into plaintiff's eyes, it was 
not a fatal variance that the foreign 
substance thrown was not shown to 
be brick dust. Britz v. Houlehan, 77 
Wash, 506, 137 P 1035. (3) Under a 
declaration alleging that kerosene 
was adulterated, adulteration as re- 
sult of improper manufacture, as 
well as by admixture after manufac- 
ture, may be shown. Stowell v. 
Standard Oil Co., 139 Mich. 18, 102 
NW 227. (4) In an action for per- 
sonal injuries caused by defendant’s 
discharge of fireworks, where plain- 
tiff alleged that she was injured by 
a bomb, the evidence was properly 
submitted to the jury, although it 
was consistent with the supposition 
that she was struck by a rocket. 
Colvin v. Peabody, 155 Mass. 104, 29 
NE 59 

99. Scalpino v. Smith, 154 Mo. A. 
524, 185 Sw 1000. 

[a] Ilustration.—‘Defendant ar- 
gues that there is a fatal variance 
between allegation and proof since 
the petition charges that the stove 
was thrown against plaintiff, while 
the proof shows she was thrown 
against the stove. That is an im- 
material variance. The fact in ques- 
tion is purely incidental. ... The 
prime test in solving the question 
of materiality of a variance is the 
determination of the question of 
whether or not the inaccurate allega- 
tion might have misled the defendant 
to his detriment. We do not perceive 
how defendant could have been mis- 
led or in any way prejudiced by the 
mistake.” Scalpino v. Smith, 154 Mo. 
A, 524, 587, 185 SW 1000. 

1. Schnitzer v. Excelsior Powder 
Mfg. Co., (Mo. A.) 160 SW 282. 

2. Judicial notice of character of 
explosives see Evidence § 1966. 


[§ 38] G. Evidence ?—1. 
Burden of Proof. As in other cases * the burden is 
on plaintiff to establish the elements of his cause 
of action,* and that defendant’s wrongful act was- 
the proximate cause of the injury.° 
cases of negligence® the burden is on the party 
alleging the negligence to establish it’ and likewise 
the burden of establishing contributory negligence 


ROT, [§§ 36-38 


action alleged and proved is material, it is fatal to 
recovery.®? But recovery is not defeated by a vari- 
ance in unessential matters, immaterial to the gist of 
And a variance is immaterial where 
defendant could not have been misled to his 
Where a public nuisance is pleaded, 
resulting in special damage to plaintiff, recovery 
must be upon that ground and not upon negli- 


Presumptions and 


As in other 


Presumptions generally see Evi- 
dence §§ 25-88. 

3. Burden of proof generally see 
Evidence §§ 4, e 

4, Howell v. Lehigh Valley R. Co., 
(N. J.) 109 A 309; Smith v. Mine, 
ete., Supply Co., 32 Utah 21, 88 P 683. 

[a] Mlustration.—Where plaintiff 
sued for damages caused by a blow- 
ing up of explosives kept by defend- 
ant in an open vault in violation of 
an ordinancé prohibiting the stor- 
age within the city of any sub- 
stance of greater explosive power 
than ordinary gunpowder, except that 
certain caps might be stored, when 
kept separate from all other explo- 
sives and in a vault, plaintiff should 
show the comparative explosive 
power of fulminate of mercury, a, 
component part of the caps, and ordi- 
nary gunpowder. Smith: v. Mine, etc., 
Supply Co., 32 Utah 21, 88 P 683: 

5. Hamilton v. Cranford Mercan- 
tile Co., 201 Ala. 403, 78 S 401. 

_[a]_ For example.—Where plain- 
tiff claimed that an explosion of 
dynamite in another burning build- 
ing was the cause of the burning of 
his building, the burden was on him 
to prove that the explosion was the 
proximate cause. Hamilton v. Cran- 
ae oe Co., 201 Ala. 408, 78 
6 See Negligence [29 Cyc 597]. 
ag Kt, Dupont de Ne- 
mours Powder Co. v. Duboise, 236 
Fed. 690, 150 CCA 22; Standard Oil 
Co. v. Murray, 119 Fed. 572,57 CCA 1. 

Ala.—Whaley Vv. Sloss-Sheffield 
Steel, “ete; (Con 164 Ata e260 05 ees 
419, 20 AnnCas 822; Birmingham Ore, 
etc., Co. v. Grover, 159 Ala. 276, 48 
S 682; Collins v. Alabama Great 
Southern Co., 104 Ala. 390, 16 S 140; 
Cook vy. Anderson, 85 Ala. 99, 4 S 7138. 

Ark.—Waters-Pierce Oil Co. v. 
Knisel, 79 Ark. 608, 96 SW 842. 

Del.—Mills v. Wilmington City R. 
cep 15 Rey ae 40 A 1114. 

owa.—Walker v. Chicago, etc., R. 
Co., 71 Iowa 658, 33 NW 224. ‘ 

Mass.—Driscoll v. Gaffey, 207 Mass. 
102, 92 NE 1010; Hourigan v. Nowell, 

o.—Dowell 


M 
646, 22 SW 893. omg 
Mont.—O’Brien v. Corra-Rock Is- 
land Min. Co., 40 Mont. 212, 105 P 724, 
N. M.—Deserant vy. Cerrillos Coal 
eos ae oA 495, 55 P 290. 
; ——Cosulich v. Standard Oil 
CoO. 2122 ING Mig LS ee IN 
AmSR 475. baist 
N. C.—Gates v. Latta, 117 N:. @& 
189, 23 SE 1738, 58 AmSR 584. 
Pa.—Birnbaum V. Philadelphia, 
ete, Ry Co, 249 Pa. 238) 194" A 10h. 
Gralka v. Worth Bros. Co., 245 Pa. 
467, 91 A 860; Sowers v. McManus, 
214 Pa. 244, 63 A 601; Grobozey v. 
Worth Bros. Co., 23 Pa. Dist. 580. 
Tenn.—Grigsby v. Bratton, 128 
Tenn, 597, 168 SW 804. 
Utah.—Anderson y. Daly Min. Co., 
16 Utah 28, 50 P 815. 
* Conan aanct v. Dufour, 39 Can. §. 


— BH, 


‘110 Mass. 470. 


v. Guthrie, 


. 


= 


* 
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rests upon defendant. The mere fact of an explo- 
slon may raise a presumption of negligence,® but the 
rule is not of universal application.1° The doctrine 
of res ipsa loquitur is not applicable where the 
explosive causing the accident is not under the ex- 
elusive control of defendant.1!' Evidence of the dan- 
gerous qualities of fireworks, their discharge by 
defendant, and the injury therefrom, raises a pre- 
sumption of negligence.12. There is a presumption 
that the party injured exercised due care, where 
there are no witnesses on the subject.18 Where the 
action is based upon negligence of defendant in keep- 
ing explosives in a place accessible to children, the 
burden is upon defendant where the fact of pos- 
session of the explosive by them has been estab- 
lished, to show that it came into their possession in 
some way for which they were not responsible.14 
Storage. According to some authorities the mere 
explosion of explosives in store does not raise a 
presumption of negligence.t® A contrary view has 
been taken,!® particularly where they have been 
stored in dangerous quantities.17 
Manufacture and sale. According to some au- 
thorities the mere explosion of a factory in which 
explosives are in the process of manufacture raises 


8 American Glycerin Co. v. Hill, 
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called as witnesses, placed it on the 
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a presumption of negligence,!® while according to 
other authorities it does not.19 It is to be presumed 
that an explosion which occurred in a factory orig- 
inated there, so that the owner has the burden of 
proof of showing its inception elsewhere,?° and neg- 
ligence will be presumed, unless the owner of the 
factory offers a sufficient explanation.2!. An infer- 
ence of negligence on the part of the manufacturer 
arises from the explosion of an apparently harmless 
product, when it is shown that all persons through 
whose hands it subsequently passed were free from 
fault.22 The mere fact of the explosion of an article 
not inherently dangerous does not show negligence 
upon the part of the seller who is not a manu- 
facturer and is not shown to have known or had 
any means of ascertaining that it contained any 
substance of an explosive nature not commonly pres- 
ent in such articles.2?. The mere explosion of dyna- 
mite caps carries with it no presumption of negli- 
gence on the part of the manufacturer or seller, 


and the injured party has the burden of proving 


that the manufacturer or seller was guilty of the 
negligence charged.24 Where the cause of an ex- 
plosion may have been gas generated from lubricat- 
ing oil or the presence of gasoline vapor, the mere 


development of the resources of the 


255 Fed. 841; Gates v. Latta, 117 N. 
C. 189, 23 SE 1738, 53 AmSR 584. 
Burden of proof of contributory 
negligence generally see Negligence 
[29 Cye 601]. 
9. Warn v. Davis Oil Co., 61 Fed. 


631; Pulvin v. Hudson Auto Lamp 
Works, 172 NYS $40; Kearner_v. 
Charles S. Tanner Co., 30 R. I. 208, 


76 A 833, 29 LRANS 537. 

[a] For example as well regu- 
lated starch manufactories do not 
ordinarily explode while the business 
therein is conducted with a reason- 
-able degree of care, an explosion 
having occurred in such a manufac- 
tory, causing the death of person 
Outside it, the doctrine of res ipsa 
loquitur applies, requiring the pro- 
prietor to explain the cause. Kearner 
y. Charles S. Tanner Co., 31 R. I. 
562, 76 A 833, 29 LRANS 537. 

[b] Where automobile gas tank 
exploded while employee was _ at- 
tempting to remove soldering with 
open flame lamp, doctrine of res 
ipsa loquitury applies, Pulvin v. Hud- 
son Auto Lamp Works, 172 NYS 340. 

10. Wetsell v. Reilly, 159 App. 
Div. 688, 145 NYS 167; Sowers v. Mc- 
Manus, 214 Pa. 244, 63 A 601; Zah- 
niser v. Pennsylvania Torpedo Co., 
190 Pa. 350, 42 A 707. 

{a] Explosion of oil in refinery. 
Cosulich v. Standard Oil Co., 122 N. 
Y. 118, 25 NE 259, 19 AmSR 475 [rev 
55 -N.. Ys. Super: 384]. : 

1l. U. S.—Actiesselskabet Ingrid 
v. New Jersey Cent. R. Co., 216 Fed. 
72, 132 CCA 316, LRA1916B 716. 

Ill.—Bonham v. Winchester Re- 
peating Arms Co., 179 Ill. A. 469. 

Mass.—Conley v. United Drug Co., 
218 Mass. 238, 105 NE 975. 

N. Y.—Wetsell v. Reilly, 159 App. 
Div. 688, 145 NYS 167; Riggs v. 
New York Tunnel Co., 134 App. Div. 
672, 119 NYS 548 [rev on other 
grounds 202 N. Y. 129, 95 NE 701]. 

Ont.—Jones v. Grand Trunk R. Co., 
Zo OOP (Oe ois oho paar 

See generally Negligence [29 Cyc 
623]. 

ty Explosion in beer vat from 
ignition of alcohol from varnish.— 
Independent Brewing Co. v. Schaller, 
128 Ill. A. 533 [aff 225 Ill, 492, 80 
NE 334]. 5 

[b] Dlustration. — Plaintiff who 
was suing for an injury to his eye 
caused by the explosion ofa fog sig- 
nal which had been placed on the track 
was nonsuited, it appearing that no 
one to the knowledge of several of 
defendant’s employees, who were 


; 


track, which would have been wholly 
unnecessary for defendant’s purpose, 
and that it might have been ob- 
tained from defendant's servants by 
some third person. Jones v. Grand 
Trunki sR aCos 4 52U/Cay.Qi i Bs 11933. 

12. Dowell v. Guthrie, 99 Mo. 653, 
12 SW 900, 17 AmSR 598, 

13. Nelson v. Republic Oil Co., 
(Iowa) 110 NW 24; Ellis v. Republic 
Oil Co., 133 Iowa 11, 110 NW 20. 

14. Gerard v. Ottawa Gas Co., 43 
Ont. L. 264, 48 DomLR 447. 

15. Amsterdam v. HE. I. Dupont de 
Nemours Powder Co., 62 Pa. Super. 
314. ; 

16. 
RAC. 

17. Rathbun v. 
248, 107 P 309. : 

{a] MIllustration.— The explosion, 
during a fire in a store, of powder 
kept by the merchant in quantities 
dangerous to property and persons 
in the neighborhood raises a_ pre- 
sumption of negligence, under the 
doctrine of res ipsa loquitur, and the 
burden of rebutting the negligence 
is on him. Rathbun v. White, 157 
Cal. 248, 107 P 309. 

18. Judson vy. Giant Powder Co., 
107 Cal. 549, 40 P 1020, 48 AmSR 
146, 29 LRA 718 (reviewing authori- 
ties). 

[a] Reason for presumption.— 
“The reason of the rule is not found 
in the relations existing between the 
party injuring and the party in- 
jured. The presumption arises from 
the inherent nature and character of 
the act causing the injury. Pre- 
sumptions arise from the doctrine 
of probabilities. The future is meas- 
ured and weighed by the past, and 
presumptions are created from the 
experience of the past. What has 
happened in the past under the same 
conditions, will probably happen in 
the future, and ordinary and prob- 
able results will be presumed to 


Levin v. New York Cent., etc., 
133 NYS 467. 
White, 157 Cal. 


take place until the contrary is 
shown.” Judson v. Giant Powder 
Co., 107 Cal. 549, 556, 40 P 1020, 


48 AmSR 146, 29 LRA 718. 
19. Amsterdam v. E. I. 
de Nemours Powder Co., 62 
Super. 314, 324. : 
“Negligence is not to be imputed 
to a defendant merely from the fact 
of an explosion of gunpowder or 
dynamite manufactured by him or 
in storage on his premises. The im- 
portance of these explosives not only 
as military’ supplies but in the con- 
struction of public works and the 


Dupont 
Pai 


country has been frequently recog- 
nized and the manufacture and pos- 
Session of them held not to be per 
se unlawful. Because of their dan- 
gerous nature care in manufacture, 
custody and location must be com- 
mensurate with the risk necessarily 
involved but the question of the 
exercise of such care is one of fact.” 
Amsterdam vy. HE. I. Dupont de Ne- 
mours Powder Co., supra. 

[a] For example, in an action 
against the owner of a dynamite 
manufactury for injuries to a house 
caused by concussion of the air, from 
an explosion at the defendant’s plant, 
situated about two miles from the 
house with a broad river interven- 
ing, no recovery can be had if plain- 
tiff offers no evidence that the ex- 
plosion was caused by defendant’s 
negligence. Amsterdam v. E. I. Du- 
pont de Nemours Powder Co., 62 Pa. 
Super, 314. 

20. Kearner v. Charles S. Tanner 
vee 31 R. I. 562, 76 A 833, 29 LRANS 
Role Warn vy. Davis Oil Co., 61 Fed. 

22. Payne v. Bottling Co., 10 Ga. 
A. 762, 73 SE 1087. 

[a] Illustration.—“Where an ac- 
tion is brought to recover damages 
for an injury caused from the ex- 
plosion of a bottle, the contents of 
which were manufactured, bottled 
and sold by the defendant as a harm- 
less beverage, an inference of negli- 
gence on the part of the manufac- 
turer arises, when it is shown that 
all persons through whose hands the © 
bottle had passed were free from 
fault, and that the condition of the 
bottle and its contents had not been 
changed since it left the defendant’s 


possession.” Payne v. Rome Coca- 
Cola Bottling Co., 10 Ga. A. 762, 73 
SE 1087. 

23. Kusick y. Thorndike, 224 
Mass. 4138, 112 NE 1025; Glaser v. 
Seitz, 35 Misc. 341, 71 NYS 942. 

{a] Nlustration.—Where plaintiff 


purchased a siphon of seltzer water, 
manufactured by a third party, and 
filled in the usual manner, he can- 
not recover of the vendor for in- 
juries received from an explosion of 
such siphon, where there is no other 
evidence of negligence on the part 
of the vendor than the explosion 
itself. Glaser v. Seitz, 35 Misc. 
341, 71 NYS 942. 

24. KE. I. Dupont de Nemours Pow- 
der Co. v. Duboise, 236 Fed. 690, 150 
CCA 22. 
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fact of the explosion does not raise a presumption 
of negligence in the manufacture of the oil. 
Blasting. A foreman or contractor blasting with 
dynamite or other high explosive is presumed to 
know the dangers attending its use.?° A violent and 
unusual result from blasting may constitute evi- 
dence from which a lack of proper care as to the 
amount of explosive used may be inferred,”” or the 
manner in which it was placed and discharged.*8 
The mere fact that blasting causes Injury upon 
adjacent premises gives rise to no presumption that 
the blasting was negligently done,?® but where the 
evidence of the results and surrounding circum- 
stances of a blast shows that under ordinary cir- 
cumstances such a result could not have occurred 
unless the blast was negligently performed, a prima 
facie case of negligence is made out.°° The. doe- 
trine of res ipsa loquitur is not applicable toa 
delayed explosion of dynamite used in’ blasting, 
where workmen were ordered back to work before 
the final explosion, and negligence is not presumed." 
A written notice of an intention to blast rock ata 
certain place,?? or giving orders and superintending 
‘the blasting, is prima facie evidence that the parties 
are themselves the actors.** 
25. Standard Oil Co. v. 
119 Fed. 572, 57 CCA 1. 
' 26. Valz v. Goodykoontz, 112 Va. 


"8538, 72° SH. 730. Y 
27. Georgia Granite Co. v. Sims, 


Murray, 
seven-degree 


EXPLOSIVES 


action against a seller of eighty- 
gasoline i 
caused by an’ explosion, deceased had 
no knowledge of the dangerous quali- 
ties of such gasoline, and had been 


\ — 
— 


peas | ig 


[§ 39] 2. Admissibility—a. In General. The 


competency, relevancy, or materiality of evidence is 
controlled by the general rules governing the admis- 
sibility of evidence.** 
plied to the admissibility of declarations by persons 
injured * or killed by explosions;°* of evidence as 
to other injuries,*’ or other explosions;*® of evi- 
dence as to the financial condition of the parties;*® 
of evidence as-to the quantum of damages;*° and of 
evidence as to general custom and usage in regard 
to keeping explosives,*? as well as to the admissibil- 
ity of positive and negative testimony.*” 
issued by defendant who installed a gasoline light 
plant in deceased’s house, by explosion of gasoline 
from which he was killed, was admissible, he having 
read it, and it tending to the belief that precaution 
was unnecessary.*% 


These rules have been ap- 


A booklet 


[§ 40] b. Intent or Good Faith. Where the 


exercise of proper care constitutes a valid defense, 
full opportunity should be given defendant to show 
acts of caution and’ good faith on his part;*4 but 
where the exercise of care would not be a defense, 
evidence of such care is inadmissible when no claim 
is made for exemplary damages.*5 


[§ 41] c¢. Storage and Keeping. In an action 


construction companies was entrust- 
ed with work. Louisville, ete, R. 
Co. v. Lynne, 199 Ala. 631, 75 S 14. 

{b] Held inadmissible. — (1) 
Wealth of defendant. Myers v. Mal- 


for injuries 


11 Ga, A. 295, 75 SE 1438; Rafferty v. 
Davis, 260 Pa. 563, 103 A 951. 

28. Ga.— Georgia Granite Co. vy. 
Sims, 11 Ga. A. 295, 75 SE 143. 


N. Y¥.—Ulrich vy. McCabe, 1 Hilt. 
251: 
Pa.—Rafferty v. Davis, 260 Pa. 


563, 103 A 951. 

Tex.—Chapman v. Warden, 50 Tex. 
‘Civ: A. 282, 110 SW 533. ' 

Wash.—Griglio v. Holt, 85 Wash. 
155, 147 P 877; Britz v. Houlehan, 
77 Wash. 506, 187 P 1035; Klepsch v. 
Donald, 8 Wash. 162, 35 P 621. 

' [a] For example (1) where a 
woman was injured, while in her own 
yard, by débris thrown from a blast 
fired by a street grading contractor 
near by, the doctrine of res ipsa 
loquitur applies. Briglio v. Holt, 85 
Wash. 155, 147 P 877. (2) Setting off 
‘a heavy charge of an explosive with- 
out warning, in a brickyard situated 
in a populous part of a city, across 
the street from a residence, raises a 
presumption of negligence. Britz v. 
Houlehan, 77 Wash. 506, 137 P 1035. 
oe Kaninsky v. Purcell, 158 NYS 

80. Coffey v. West Roxbury Trap 
Rock Co.; 229 Mass. 211, 118 NE 235; 
‘Kaninsky v. Purcell, 158 NYS 165. 

31. Riggs v. New York Tunnel 
Co., 134 App. Div. 672, 119 NYS 548 
[rev on other grounds 202 N. Y. 129, 
95 NE 701). 

: 32. Gourdier v. Cormack, 2 E. D. 

Smith (N. Y.) 200. 

' 833. Hardrop v. Gallagher, 2 E. D. 
‘Smith (N. Y.) 523: 

34. See Evidence § 89 et seq. 

35; Davis v. Graham, 2 Colo. A. 
210, 29 P 1007 (holding that state- 
ments made by plaintiff as to the 
manner of the occurrence of his in- 
jury are inadmissible to support his 
subsequent statements consistent 
with his testimony). ‘ 
- 86. Munro v. Pacific Coast Dredg- 
dng, etc., Co., 84 Cal. 515, 24 P 3038, 
18 AmSR 248; Waters Pierce Oil Co. 
be Davis, 24 Tex. Civ. A. 508, 60° SW 


3. 

[a] MTlustrations.—(1) It is ad- 
‘missible to show that the deceased, 
after the injuries which resulted in 
‘this death, complained of vertigo and 
dizziness. Munro. v. Pacific . Coast 
Dredging, etc., Co., 84 Cal. 515, 24 P 
303, 18 AmSR 248. (2) Where, in an 


. For later cases, developments and changes in the law see cumulative Annotations, 


told that defendant’s agent had said 
there was no danger therefrom, evi- 
dence that deceased had stated that 
he had been told, by a person whose 
name was not disclosed, that the 
gasoline was safe at the point where 
it was stored, was admissible to 
show the state of decedent’s mind 
as to the danger. Waters-Pierce Oil 
Co. v. Davis, 24 Tex. Civ. A. 508, 60 
SW 453. 

87. Rathbun vy. White, 157 Cal. 
248,107 P 309; Munro y. Pacific Coast 
Dredging, etc., Co., 84 Cal. 515, 24 P 
303, 18 AmSR 248; Barney v. Quaker 
Oats Co., 85 Vt. 372, 82° A 11:3; Mer- 
rill v. Marietta Torpedo Co., 79 W. 
Va. 669, 92 SH 112, LRA1917F 1043. 

[a] Dlustrations.— (1) “Plaintiff 
was entitled to show that the explo- 
sion resulted in the death of two 
bystanders occupying a position near 
that of plaintiff. The extent of plain- 
tiffs injuries was in issue, and testi- 
mony tending to illustrate the force 
and violence of the expiosion was 
relevant to the issue.” Rathbun v. 
White, 157 Cal. 248, 255, 107 P 309. 
(2) Injury to another person is ad- 
missible to show direction of ex- 
plosive wave, Barney v. Quaker Oats 
Co., 85 Vt. 872, 82 A 113. (3) Where 
it is shown that another person 
working nearby was instantly killed 
by the explosion that injured plaintiff. 
it is permissible to show on what 
part of body of deceased the fatal 
wound appeared. Merrill v. Marietta 
Torpedo Co., 79 W. Va. 669, 92 SB 
112, LRA1917F 1043, 

[b] Evidence that persons nearer 
to the explosion than plaintiff were 
not hurt is admissible. Hickey v. 
Texas, /ete.,/Ry Comi(Tex, 'Civi) A.) (95 
SW 763. 

88. Strong v. Armour, 154 Til. A. 
649; Fillo v. Jones, 2 Abb. Dec. (N. 
Y.) 121, 4 Keyes 828. 

[a] What was done on the oc- 
casion of subsequent explosions, 
which did not cause the injuries com- 
plained of, is immaterial. Bessemer 
Coal, etc., Co. v. Doak, 152) Ala, 166, 
44 S$ 627, 12 LRANS 389. 

89. See cases infra this note. 

_ (21 Held admissible—(1) Plain- 
tiff’s financial condition. Simmons v. 
McConnell, 86 Va. 494, 10 SE 838. (2) 
Evidence of financial condition of 
one company to show which of two 


colm, 6 Hill (N. Y.) 292, 41 AmD 744, 
(2) Wealth of defendant’s agent. 
Sroka v. Halliday, 39 R. I. 119, 97 A 
965, AnnCas1918D 961. 

40. Gourdier v. Cormack, 2 E. D. 
Smith (N. Y.) 200; Simmons v. Mc- 
Connell, 86. Va. 494, 10 SE 838. 

41. Standard Oil Co. v. Parrish, 
145 Fed. §29, 76 CCA 405; Standard 
Oil Co. v. Reagan, 15 Ga. A. 571, 84 
SE 69; Snips v. Minneapolis, ete., R. 
Co,, 164 Iowa 530, 146 NW 468; 
Barnes v. Zettlemoyer, (Tex. Civ. A.) 
62 SW 111 (where dynamite kept for 
the purpose of trade in a hardware 
store exploded and injured the prop- 
erty of an .an adjoining owner). 

42. Wright v. Chicago, etc, R. 
Co., 27 Ill. A, 200 (where a viola- 
tion of a city ordinance in the stor- 
age of oil was complained of, it 
was held error not to permit plaintiff 
to prove the condition of defendant’s 
warehouse, and that the?floor thereof 
was soaked with oil); Beauchamp v. 
Saginaw Min. Co., 50 Mich. 163, 5 
NW 65, 45 AmR 30 (holding that, 
where there was positive testimony 
that proper warning had been given, 
it is not error to allow witnesses to 
testify that they heard no warning). 

43. Mahlstedt v. Ideal Lighting 
Co., 271 Ill. 154, 110 NE 795, Ann 
Casi917D 209 [aff 193 Ill. A, 91]. 

44, Weaks v. McDonald Constr. 
Co., 153 Ky. 691, 156 SW 127; Furth 
v. Foster, 30 N. Y. Super 484. 

_[a] Tustrations—(1) In an ac- 
tion against defendant for an injury 
resulting from 'the alleged negligently 
carrying of gunpowder through the 
streets, evidence that he submitted 
the powder for examination to per- 
sons familiar with its use in blast- 
ing and was told by them that it 
was harmless is admissible. Furth 
v. Foster, 30 N. Y. Super. 484. (2) 
In an action for injuries to a child 
by the explosion of nitroglycerine 
caps found in the journal of a steam 
shovel of defendant, evidence that 
none of the employees of defendant 
had any ill will 
that a chest had been broken open 
and caps _ taken therefrom was ad- 
missible. Weaks vy. McDowell Constr. 
Co., 153 Ky. 691, 156 SW 127. 

45. Carter v.‘ Marshall Oil Co., 
(lowa) 170 NW 798; Tremain vy. Go- 
hoes Co., 2 N. Y. 1638, 51 AmD 284. 
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§§ 41-42] 


for injuries by the ‘explosion of a powder maga- 
zine, evidence is admissible concerning the quantity 
of explosives kept,*® and the manner of storage.? 
The nature, character, and relative power of ex- 
plosives stored or kept may be shown.*® Where an 
action is founded on the wrongful storage of dyna- 
mite or other explosives, so as to constitute a nuis- 
ance, an ordinance not relating to the storage of 
explosives is inadmissible, although it relates to 
explosives, or to building restrictions.*? Where in- 
juries result from the explosion of a powder maga- 
zine, alleged to constitute a nuisance, evidence of 
the density of population and proximity of dwell- 
ings and. highways in the vicinity is admissible.5° 
In an action against one for the alleged negligent 
construction and maintenance of a magazine, it has 
been held that evidence of the manner of construc- 
tion of other magazines is admissible,®*t but there is 
authority excluding such evidenee.®? In an action 
based on theory that storage was a nuisance, evi- 
dence as to defective construction of the maga- 
zine was inadmissible.5* In an action for damages 
to property caused by the explosion of dust in a 
mill, caused by gradual overheating, evidence was 
held admissible that grain in the bins was very hot 
fifteen days before the explosion.64 An expert on 
methods of removing explosive dust from mills and 
thus preventing explosions may testify concerning 
the various systems, and their practicable applica- 
tion to the mill where the explosion oceurred.®® Kvi- 
dence by one who installed an oil plant that certain 
apparatus was safer than other apparatus which 
he had tested and found impracticable was admis- 
sible.5¢ RTS 

[§ 42] d. Sale and Use. The admissibility of 
evidence in actions for damages resulting from the 
sale of explosive substances must be competent under 
the general rules of evidence *’, and relevant to the 
issues.°8 In an action for damages resulting from 
adulterated kerosene sold by defendant, it is proper 
to allow an expert witness to describe the process 
of producing kerosene from petroleum, to show that 
gasoline is the lighter product, and to prove what 


- EXPLOSIVES 


[25-0754 | 207 


the substance sold was.5®° It is also proper to show 
that gasoline or a mixture containing gasoline would 
throw off a vapor and ignite at a lower tempera- 
ture than pure kerosene.*® Testimony of defend- 
ant’s superintendent, tending to show the quality 
of the mixture at the time it was sold and sent out 
for delivery, is admissible.*t In an action for in- 
juries from gasoline, alleged to have been improp- 
erly labeled, or delivered as kerosene, it may be 
shown that, on the morning after the accident, chil- 
dren of the family of the person injured were seen 
in possession of a gasoline can properly labeled.%? 
Kvidence that defendant threw away a large quan- 
tity of the same kind of oil which exploded, al- 
though suspicious, is not conclusive of negligence.® 
Negligence in the sale of coal oil containing gaso- 
line cannot be proved by proof of negligence on 
another occasion in a sale of gasoline containing coal 
oil.64 Testimony that the witness had used kero- 
sene for many years in a certain manner is admis- 
sible as tending to indicate that the person injured 
from an explosion of kerosene in starting a firé 
was not guilty of gross negligence.®> Where in-’ 
juries resulted from the explosion of gasoline which 
leaked from an engine used to pump water, evidence 
that others than plaintiff had been allowed to use 
the pump, and had to start the engine, and prime 
the pump, is admissible on the question of invita- 
tion and custom.®* _ Evidence that an employee of 
the defendant company had been ordered to keep 
all but employees away from the place where gaso- 
line or other explosives were used is inadmissible, 
where such order was not shown to have been known 
to plaintiff.7 Under a declaration alleging negligent 
use and operation of a tank or other apparatus con- 
taining explosive gases or liquids, evidence is ad- 
missible that the explosion was caused by a mix- 
ture of certain gases or liquids.°® Where the injury 
was caused by ignition and explosion of a certain 
oil stain, by a match lit while applying it, evidence 
that such stain had not ignited before in manu- 
facture or use is immaterial.®® In an action for 
injuries from the explosion of stove polish sold by 


46. Kerbaugh v. Caldwell, 151 Fed. 
194, 80 CCA 470, 10 AnnCas 4538:\" 

[a] Remoteness.—In an action for 
damages by fire alleged to have been 
caused by an explosion in another 
building, it was immaterial that, de- 
fendant had stored dynamite in his 
building two years before. Hamil- 
ton v. Cranford Mercantile Co., 201 
“Ala. 403, 78 S 401. ; ; 

“a7. Kerbaugh v. Caldwell, 151 Fed. 
194, 80 CCA 470, 10 AnnCas 453; 
Hamilton v. Cranford Mercantile Co., 
201 Ala. 403, 78 S 401. ‘ 

[a] Remoteness.—In an action 
for damages by fire, alleged to have 
been caused by a neighboring explo- 
sion, evidence as to condition of a 
basement when cleaned out months 
after the fire, after the weather had 
its effect, was admissible, its weight 
being for the jury. Hamilton v. 
Cranford Mercantile Co., 201 Ala. 
403, 78 S 401. ; 

48. Smith v. Mine, ete, 
Co., 32 Utah 21, 88 P 683. 
Forster v. Rogers, 247 Pa. 54, 
93 A 26. 

"50. Flynn v. Butler, 189 Mass. 377, 
75 NE 730; Liggett v. Excelsior Pow- 
der Mfg. Co., 274 Mo. 115, 202 SW 372. 

51. Waters-Pierce Oil Co. v. Bur- 

rows, 77 Ark. 74, 96 SW 336; Emory 


Supply 


v. Hazard Powder Co., 22 S. Cc, 476, 
3 AmR 730. 

; 52. Bradley v. Peo., 56 Barb. (N. 
Y.) 72 


“Fernandez. v. -Western Fuse, 
ete., Co. 34 Cal. A. 420, 167 P 900. . 
Quaker Oats v. Grice, 195 Fed. 


| Fed, 690, 150 CCA 22. 


441, 115 CCA 343. 

'55. Quaker Oats v. Grice, 195 Fed. 
441, 115 CCA 343. 

56. Waters-Pierce Oil Co. v. Bur- 
rows, 77 Ark. 74, 96 SW 336. 

57. See cases infra this section; 
and generally Evidence 22 C. J. pl. 

[a] A ce cate of an oil in- 
spector containing statutory data 
and delivered to defendant, a whole- 
sale dealer in kerosene, after kero- 
sene had been tested while in tank 
car, was, in suit by: customer for 
injuries due to explosion, admissible 
as against objection that inspector’s 
record was the best evidence. Way 
v. S.’f. Collins Oil.Co., (Iowa) 173 


NW 20. 


58. E. I. Dupont de Nemours Pow- 
der Co. v. Duboise, 236 Fed. 690, 150 
CCA 22; Carter v. Marshall Oil Co., 
(Iowa) 170 NW 798; Cohn v. Saenz, 
(Tex. Civ. A.) 211: SW 492. | I 

{a] Held irrelevant. — (1) Testi- 


‘mony, in an action for injuries re- 


ceived from explosion of dynamite 
caps, that subsequently similar caps 
exploded by reason of exposure to 
the sun is not admissible. to explain 
first explosion, v 
not near second caps for some time 
before explosion. E. I. Dupont de 
Nemours Powder Co. v. Duboise, 236 
(2) In an ac- 
tion for injuries. when oil or gaso- 
line sold by, defendant ‘exploded in 
hands of buyer’s daughter, a ruling 
permitting evidénce of distinct trans- 
action wherein defendant’s agent had 
placed ofl in tank which was after- 


° 


where witness was | 


ward tested by witness, and some of 
it removed next day, is erroneous, 
the transaction not having happened 
day before explosion in question, as 
suggested by counsel, but not stated 
by witness. Carter v. Marshall Oil 
Co., (lowa) 170 NW 798. 

[b] Held relevant.—In an action 
for personal injuries due to an ex- 
plosion of gasoline sold as coal oil, 
and alleged to have been used in a’ 
lamp, evidence that it was a lantern 
that exploded similar to one exhibit- 
ed by plaintiff's attorney to the wit- 
ness, was not error, “lamp” includ- 
ing a lantern. Cohn v. Saenz, (Tex. 


'Civ. A.) 211 SW 492. 


59. Stowell v. Standard Oii Co., 
189 Mich. 18, 102 NW 227. i 

60. Stowell v. Standard Oil Co., 
139 Mich. 18, 102 NW 227. 

61, Patterson v. Uncle Sam Oil 
(Kan.) 191 P 258. 

Dubois v..Luthmers, 147 Iowa 
315, 126 NW 147. 

Reed v. Nelson, 133 La. 968, 
63 S 484. é 

64. Patterson v. Uncle Sam Oil 
Co.,' (Kan.) 191 P 258. 

65. Standard Oil Co. 
15 Ga. A. 571, 84 SE 69. ; 

66. Snips v. Minneapolis, etc., R. 
Co., 164 Iowa 530, 146 NW 468. 

67, Snips v. Minneapolis, etc., R. 
Co., 164 Iowa 530, 146 NW 468. 
~ 68. Mueller Bros. Art, etc., Co. v. 
Fulton St. Wholesale Market Co., 181 
Til. A. 685. ; 

69. Thornhill v. Carpenter-Mor- 
ton Co., 220 Mass. 598, 108 NE 474, 


v. Reagan, 
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defendant, his advertisement of such polish was held 
admissible, where the answer put in issue all ma- 
terial allegations of the complaint,’ but evidence 
that the stove polish was generally sold in the mar- 
ket before. and after the accident was inadmis- 
sible.74_ In such an action, for selling a dangerous 
stove polish without proper warning, the warning 
contained on other polishes, which are not shown to 
be similar, is immaterial.72 

[§ 43] e. Blasting. In an action for damages 
to property from blasting, evidence of the quantity 
of explosive used and manner of blasting is com- 
petent;* and an expert witness may properly tes- 
tify whether the blasting was heavier-than reason- 
ably necessary for the purpose,’* and whether a blast 


covered as prescribed by ordinance could have’ 


thrown rocks a certain distance equal to that at 
which the injury was done.7® Testimony is also 
admissible concerning the deposit of débris by a 
blast, and the condition of the damaged premises 
soon after.** In an action for injury from negli- 
gent blasting, evidence is admissible showing the 
effect of the explosion upon adjoining property,’7 
and other buildings in the neighborhood, as bearing 
upon the character and extent of the explosion.78 
But the exclusion of evidence that other property 
at various distances from that injured was not so 
affected is not error.”® Evidence of negligent blast- 
ing by defendant, before and after the blast causing 
the injury, is admissible to determine the character 
of the blast in question.8° Where injuries were re- 
ceived from a piece of flying steel thrown out by a 
blast from a plant for breaking steel by explosives, 
evidence of previous emissions of pieces of steel 
from the plant was held admissible.8t And where 
plaintiff was struek by a stone from a blast in a 
neighboring quarry, while he was on his own prem- 
ises, evidence of stones being thrown upon plaintift’s 
land in previous instances is admissible to show 
whence the stone came that struck plaintiff, and the 
distance it might be thrown.8? But evidente of the 
effect of blasting rock near a house a long time 
previous to the blasts complained of is not admis- 
sible, where the former blasts were not shown to 
have been of equal force and kind.’ And so evi- 
dence showing the manner in which defendant con- 
ducted blasting operations some weeks after the 
injury to plaintiff’s building is inadmissible.8* Evi- 
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SS TGS 42a: 
dence that brick used in the house damaged by 
blasting were different from those called for in 
building specifications is immaterial.2° Where the 
damage alleged was that loose fragments of rock 
were thrown against plaintiff’s house by negligent 
blasting, a city ordinance requiring covering of the 
blast so as to prevent fragments of rock from being 
thrown into the air is admissible.s¢ Evidence that 
rock suitable for quarrying, situated on plaintiff’s 
land, was shattered by defendant’s blasting on ad- 
joining land is admissible upon the question of 
damage.*’ Plaintiff’s knowledge that blasting was 
done in disregard of ordinance, requiring the rock 
to be covered, may be shown in determining what 
would be due care on the part of plain taff.®® 
Where the complaint alleges annoyance by blasting, 
and interference with plaintiff’s enjoyment of his 
residence, evidence of the ages of his. children is 
admissible to show the nature and extent of the vio- 
lation of his right.8° Where there is evidence that 
the person injured or killed by a blast was warned 
of the danger, proof that cries of fire were heard in 
his direction is competent.2® Evidence that plaintiff 
failed to heed the warning given, or exposed himself 
to danger, is competent and should be admitted. 
Where the action for negligent blasting is purely in 
tort, and not in contract, testimony is not admis- 
sible concerning a promise of defendant or his agent 
not to blast during a eertain time.?2 

[§ 44] f. Fireworks. Where the proximate 
cause of the injury was not the explosion of fire- 
works, but the leaving of dynamite exposed after 
blasting, an ordinance forbidding the explosion of 
fireworks was properly excluded.?? Where a volun- 
tary spectator was injured while watching the dis- 
charge of fireworks, evidence that defendants had 
no license to discharge the fireworks, and that their 
acts were unlawful, was held immaterial.24 Eyi- 
dence that plaintiff, who was injured by fireworks 
during a parade, was a member of the club which 
organized the procession and requested illumination 
along the line of march was held immaterial and 
incompetent.°> Where one is injured by an explo- 
sion of fireworks alleged: to have been wrongfully 
kept, it is not permissible to show that other fires 
caused by fireworks had ‘oceurred at other times on 
the premises of other persons; at least without 
proof that the fireworks and the conditions ‘of ig- 
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70. Gately v. Taylor, 211 Mass. 
60, 97 NE 619, 39 LRANS 472. 

71. Gately vy. Taylor, 211 Mass. 
60, 97 NE 619, 39 LRANS 472. 

72. Wolcho vy. Rosenbluth, 81 


_ Conn, 358, 71 A 566, 21 LRANS 571. 


78.__Cebrelli v. Church Constr. Co., 
84 NYS: 919. 

[a] Ilustration.—Where plaintiff 
contracted with defendant to do cer- 
tain blasting according to the laws 
of the city of New York, and, in an 
action by plaintiff for the agreed 
compensation for the work, defend- 
ant alleged by way of counterclaim 
that, in blasting for an extension to 
a church, plaintiff did the work in 
Such an improper and careless man- 
ner that a wall of the church was 
damaged, and defendant was com- 
pelled to tear down and rebuild it, 
evidence as to the weight of the 
blasting charges used, the prepara- 
tion of the holes for the charge, the 
weight put upon the blasts, and the 
effect Of the blasts upon the wall 
of the church, was competent, Ce- 
brelli v. Church Constr. Co., 84 NYS 
DL9" 


74 WHarbison-Walker Refractories 


Co. v. Scott, 185 Ala. 641, 64 S 547. 
75. Koster vy. Noonan, 8 Daly (N. 
Ye) eens 

76. Salmi v. Columbia, ete. R. 
wee 75 Or. 200, 146 P 819, LRA1915D 


77. louisville, . etc., R. Go. -v. 
Lynne, 199 Ala. 631, 75 8 14; Munro 
v. Pacific Coast Dredging, etc., Cos 
84 Cal. 515, 24 P 303, 18 AmSR 248: 
Fitzsimons, ete., Co. vy. Braun, 94 Ill. 
A. 533 [aff 199 Ill. 390, 65 NE 249, 
59 LRA 421]. 

[a] For example, in action for in- 
juries due to blasting, proof that 
rocks were thrown on premises other 
than plaintiff’s is admissible to show 
force of concussions. Louisville, etc., 
a Co. v. Lynne, 199 Ala, 631, 75 8 


78. Harbison-Walker Refractories 
Co. v. Scott, 185 Ala. 641, 64 S 547. 


79. Fitzsimons, etc., Co. v. Braun, 
94 Ill. A. 533 [aff 199 Ill. 390, 65 NE 
249,59 LRA 421). 


80. Central of Georgia R. Co. v. 
Bernstein, 113 Ga. 175, 38 SE 394. \ 

81, Baker v. Hagey, 177 Pa. 128, 
35 A 705, 55 AmSR 7125 6. 


82. Newburg Brick, Bte., Co. v. 


Chojnicki, 356 [aff 
83 Oh, St. 450, 94 NE 1112]. ‘ 
83. Mt. Franklin Lime, ete., “Cor 
v. May, (Tex. Civ. A.) ‘150 SW 756. 
84. Luria y. 


93 NYS 507, 16 NYAnnCas 226. 


85. Mt. Franklin Lime, etc. 'Coz 
v. May, (Tex. Civ. A.) 150 SW 756. 
86. Mahoney vy. Dankwart, 108 


Iowa 321, 79 NW 134. 

87. White v. Medford, 163 Mass. 
164, 39 NE 997. 

88. Brannock vy. Elmore, 1174 Mo. 
55, 21 SW 451. 

89. Birmingham Realty Co. vy. 
Thomason, 8 Ala. A. 535, 63 S 65. 

90. Sullivan y. Dunham, 10 App. 
aoe 438, 41 NYS 1083, 3 NYAnnCas 


91. Sullivan vy. Dunham, 10 App. 
a 438, 41 NYS 1083, 3 NYAnnCas 

92. Salmi v. Columbia, ete. “R. 
wee 75 Or. 200, 146 P 819, LRA1915D 


93. Moore v. Jefferson City Light, 
ete., Co., 163 Mo. A. 266, 146 SW 825. 

94. Frost v. Josselyn, 180 Mass. 
389, 62 NE 469. 

95. Fisk v. Wait, 104 Mass. 71. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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* 


Cusick, 47 Misc. 126, 


§§ 44-46] 


nition were similar,96 


[§ 45] 3. Weight and Sufficiency. The general 
rules as to the weight and sufficiency of evidence 97 
control lability for injuries from explosives. The 
weight and sufficiency of evidence in actions relat- 
ing to explosives is determined by the rules gov- 
erning civil actions generally.2’ Plaintiff must es- 
tablish his case by a preponderance of the evi- 
dence.®® Positive testimony on a given point, such 
as the branding of explosives, predominates over 
negative or uncertain testimony on the same point. 
The fact that an explosion complained of was occa- 


96. Fillo v. Jones, 2 Abb. Dec. (N. 
Y.) 121, 4 Keyes 328. 

97. See Evidence §§ 1730-1806. 

98. See Evidence §§ 1730-1806; 
and cases infra this section. 

[a] Evidence held sufficient to es- 
tablish. (1) That defendant was sel- 
ler of lighting system causing injury. 
Mahistedt v. Ideal Lighting Co., 271 
Til. 154, 110 NE 795, AnnCas19i7D 
209, faft 193) Tl A Y9ly. (2) That 
disobedience of statute as to con- 
tainers for gasoline was cause of 
injury. Farrell v. G. O. Miller Co: 
(Minn.) 179 NW 566. (3) That oil, 
explosion of which caused plaintiff’s 
injury, was mixture of kerosene and 
gasoline. Anderson vy. Standard Oil 
Co., 180 Iowa 1054, 164 NW 1569. (4) 
That railroad and terminal com- 
panies were jointly liable. Houston 
Belts ete:, . Co. v. O’Leary, (Tex. 
Civ. A.) 136 SW 601. (5) That sale 
of gasoline for kerosene was proxi- 
mate cause of injury. Titlow  v. 
Florence Trading Co.,; 35 Cal. A. 457, 
170 P 172; Harlow v. Propes,~ 102 
Kan. 424, 170 P 983. (6) That ten- 
ant and a manufacturing company 
were responsible for explosion of 
dynamite in building. Pinson v. 
Young, 100 ‘Kan? 452,164. P1102, 
LRAI1917F 621. 

[b] Evidence held for jury.—(1) 
Cause of explosion. Kearner v. 
Charles S. Tanner Co., 31 R. I. 203, 
76-A 833, 29 LRANS 537.- (2) That 
gaseous mixture was exploded by 
electric spark. Fitzgerald v. Brook- 
lyn Inst. of Arts, ete., 175 App. Div. 
554, 162 NYS 625. (3) That oil was 
mixture of kerosene and gasoline. 
Anderson v. Standard Oil Co., 180 
Iowa 1054, 164 NW 169. (4) That 
explosion was caused by negligence 
of defendant’s agent. Stiffel, etc., 
Co. v. American Ferrofix Brazing Co., 
183 Fed. 512. (5) That fire resulted 
from injury to flue by blasting. 
Chesapeake, etc., R. Co. v. Arrowood, 
186 Ky. 599, 217 SW 675. 

[c] Evidence held insufficient to 
establish.—(1) That defendants neg- 


ligently dropped a dynamite cap 
upon the street. Conley v. Ennis, 
170 Ky 125, 185 SW. 501, (2). That 


defendant threw explosive material 
into rubbish heap. Travell v. Ban- 
nerman, 174 'N. Y. 47, 66 NE 583 [rev 
71 App. Div. 439, 75 NYS 866]. (3) 
That defendant was connected with 
injury to child playing with dyna- 
mite. Gralka v. Worth Bros. Co., 
245 Pa. 467, 91 A 860. (4) That fire 
was caused by manner in which bar- 
_rel of gasoline was handled, O’Brecht 
v. Cedar Rapids Oil Co., (Iowa) 170 
NW_ 785. (5) That gasoline tank 
on launch was installed in an un- 
workmanlike way. Chilberg v. Col- 
cock, 80 Wash. 392, 141 P 888. (6) 
That kerosene and gasoline accident- 
ly mixed was sold to the trade gen- 
erally or to a grocer as coal oil. 
Patterson v. Uncle Sam Oil Co., 
(Kan.) 191 P 258. (7) That plaintiff's 
cattle were damaged by blasted rock 
thrown among them. Thurmond v. 
Ash Grove White Lime Assoc., 125 
Mo. A. 57, 102 SW 619. (8) That 
railroad was responsible for explo- 
sion of dynamite in possession of 
contractor. Hall v. New York, etc., 
eee 121 App. Div. 488, 106 NYS 
106. 
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dence. 


[§ 46] 


the trial is to a 


[d] Negligence held established. 
—(1) Accumulation of dust. Quaker 
Oats Co. y. Grice, 195 Fed. 441, 115 
CCA 3438. (2) Adulteration of oil. 
Schmidt v. Union Oil Co., 27 Cal. A. 
366, 149 P 1014. (8) Blasting. Rost 
v. Union Pac. R. Co., 95 Kan. 713, 149 
P 679; Stewart v. Hanreddy, 212 
Mass. 340, 98 NE 1030 (in tunnel); 
Bartnes v, Pittsburgh Iron Ore Co., 
123 Minn. 131, 148 NW 117 (in mine 
near highway); St. Nicholas Skating, 
etc., Co. v. Cody, 26 Misc. 764, 56 
NYS 1063; Kimberly y. Howland, 143 
N. C. 398, 55 SE 778, 7 LRANS 545 
(near dwellings, without experience); 
Missouri Iron, ete., Co. v. Cartwright, 
(LOX Clya. At) 1207 SW. 3975 “Valz vy. 
Goodykoontz, 112 Va. 853, 72 SE 730 
(without proper warning). (4) Bring- 
ing light near gasoline. Brown v. 
Freeman, $84 N. J. L. 360, 86 A 384. 
(5) Display of fire works. Cornwall vy. 
Blommington, ete., Assoc., 163 Ill. 
A. 461. (6) Explosive stove polish. 
Wolcho y. Rosenbluth, 81 Conn. 358, 
71 A 566, 21 LRANS 571; Clement v. 
Crosby, 157 Mich. 648, 122 NW 263. 
(7) Filling alcohol lamp. Kelmer v. 
Reckitt, 75 App. Div. 180,.77 NYS 
395. (8) Giving children access to 
explosives. Hamblin v. Gano, (Miss.) 
76 S 633; Hobbs v. Blanchard, etc., 
COp Le MeN dene ag OR ALL OS on als 
LRANS 939; Barnett v. Cliffside 
Mills; 167) N.7C. "576, 83°S (826.7%: (9) 
Placing gasoline near heat. Evans 
v. Hoggatt, 9.Kan. A. 540, 59 P 381; 
Waters Pierce Oil Co. v. Snell, 47 Tex. 
Civ. A. 4138, 106 SW 170. (10) Re- 
pairing powder magazines. Oulighan 
v. Butler, 189 Mass. 287, 75 NE 726. 
(11) Sale of gasoline for kerosene. 
Gatliff Coal Co. v. Hohlman, 157 Ky. 
778, 164 SW 76. (12) Storing dyna- 
mite. Derry Coal, geo Co. v. Ker- 
baugh, 222 Pa. 448, 71 A 915; Olson 
v. Gill Home Inv.+«Co., 58 Wash. 151, 
108 P 140, 27 LRANS 884. (13) 
Storing gasoline. Woods v. Chal- 


mers Motor Co., (Mich.) 175 NW 
449, 
[e] Negligence held sufficiently 


shown to go to the jury.—(1) Blast- 
ing. Settle v. Southern R. Co., 150 
N. C. 643, 64 759; Kimberly v. 
Howland, 143 N. C. 398, 55 SE 778, 7 
LRANS 545; Rafferty v. Davis, 260 
Pa. 563, 103 A 951. (2) Escape of 
gasoline from engine. Snips v. 
Minneapolis, ete. R. Co., 164 lowa 
530, 146 NW 468. (3) Maintenance 
of pipe line in highway. Thompson 
Vir nionerract...Co, (isan: yo Le 
278. (4) Overcharged bottle. Colyar 
v. Little Rock Bottling Works, 114 
Ark. 140, 169 SW 810. (5) Sale of 
substitute for kerosene. Ellis v. 
Republic Oil Co., 188 Iowa 11, 110 
NW 20. 
[f] 

lished.—(1) Blasting. 
Marlborough-Hudson Gas _ Co., 220 
Mass. 575, 108 NE 364, LRA1915D 
1080; Riggs v. New York Tunnel Co., 
202 _N. Y. 129, 95 NE 701 [rev 134 
App. Div. 672, 119 NYS 548] (de- 
layed blast); Viele v. Mack Pav., etc., 
Co., 150 App. Div. 839, 135 NYS 147; 
Quigley v. Naughton, 100 App. Div. 
476, 91 NYS 491; Conron v. Fox, 153 
NYS 425 (admission of using over- 
charge of powder). (2) Explosion 


Negligence held not estab- 
MacGinnis v. 


of’ carbon dioxide. Conley v. United 
Drug Co., 218 Mass. 238, 105 NE 975, 
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sioned by defendant may be shown by indirect evi- 
In the absence of direct evidence as to the 
cause of an explosion, expert testimony as to its 
probable cause is sufficient to warrant its submis- 
sion to the jury.® 
tain fireworks were set in motion by defendant’s 
negligence without pointing out the particular neg- 
ligent act that caused the injury.t 

H. Trial >—1. 
Fact. Under the rules applicable in civil actions 
generally,® controverted questions of fact are, where 


It is sufficient to show that cer- 


Questions of Law and 


jury, to be determined by it,” as, 


LRA1915D 830; Kilbride vy. Carbon 
Dioxide, etc., Co., 201 Pa. 5525). 515 Ar 
347, 88 AmSR 829. (3) Explosion of 
pop bottle. Stone v. Van Noy R. 
News Co., 153 Ky. 240, 154 SW 1092. 
(4) Giving children access to explo- 
Sives. Gralka v. Worth Bros. Co., 
245 Pa. 467, 91 A 860; Finkbeiner v. 
Solomon, 225 Pa. 333, 74 A 170, 24 
LRANS 1257 (leaving explosive caps 
in a barn). (5) Sale of dangerous 
oil. Reed v. Nelson, 133 La. 968, 63 
S 484. (6) Use of defective funnel in 
handling gasoline. Waters-Pierce 
Oil Co. vy. Knisel, 79 Ark. 608, 96 
SW 342. : 

Evidence held insufficient to 
show negligence of defendant.— 
Riggs v. New York Tunnel Co., 202 
N. Y.-129, 95 NE 701. 

{[h] Contributory negligence es- 
tablished.—(1) Bringing light near 
gasoline. Grigsby v. Bratton, 128 
Tenn. 597, 168 SW 804. (2) Disre- 
gard of warning of blast. Wells v. 
Knight, 32 R. I. 482, 80 A 16. (3) Use 
of dangerous quantity of disinfect- 
ant. Fitzgerald v. Brooklyn Inst. 
of Arts, etc. 175 App, Div. 554, 162 
NYS 625. > 

[i] Contributory negligence not 
established.—(1) Explosion of oil in 
incubator lamp. Schmidt v. Union 
Oil Co., 27 Cal. A. 366,.149 P 1014. 
(2) Injury to children by dynamite. 
Mattson v. Minnesota, etc, R. Co., 
95 Minn. 477, 104 NW 448, 111 AmSR 
483, 70 LRA 503, 5 AnnCas 498; 
Hobbs v. Geo. W. Blanchard, etc., Co., 
74 N. H. 116, 65 A 382, 124 AmSR 
944. (3) Injury to plaintiff through 
fright of horse by blast. Missouri 
Iron, ete., Co. v. Cartwright, (Tex. 
Civ. A.) 207 SW 397. (4) Use of ex- 
plosive preparation. "Wolcho v. Ros- 
enbluth, 81 Conn. 358, 71 A 566, 21 
LRANS 571. 

99. Rathbun v. White, 157 Cal. 
248, 107 P 309; Viele v. Mack Pav., 
etc., Co., 150 App. Div. 839, 135 NYS 
147; Tibbits v. Spokane, 64 Wash. 
570, 117° (P. 397. 

1. Socola v. Chess-Carley Co., 39 
La. Ann. 344, 1 S 824. 

2. Coffey v. West Roxbury Trap 
Kock Co., 229 Mass. 211, 118 NE 235. 

[a]. A cause being shown which 
was calculated to produce an explo- 
sion, it was a warrantable inference, 
in the absence of a showing of other 
causes, that the one shown was the 
operating agency in bringing about 
the result. Southwestern Portland 
Cement Co, v. Moreno, (Tex. Commn. 
A.) 215 SW 444, 

21 Ont. 


3. Badcock vy, 
A. 633. 

4. Dowell v. Guthrie, 99 Mo. 653, 
12 SW 900, 17 AmSR 598. 

5. Trial generally see Trial [38 
Cye 1238). 

6. See Trial [38 Cyc 1512]. 

7. See cases infra this and fol- 
lowing notes. 

[a] Demurrer to evidence prop- 
erly overruled.—(1) In an action for 
damages on account of the burning 
of a traction engine and threshing 
machine when defendant’s oil pipe 
broke and burst into flame. Thomp- 
son v. Union Tract. Co. (Kan.) 191 
P 278. (2) In an action for damages 
for destruction of an oil well by the 
explosion of a shell of nitroglycerine 
while it was being lowered into well 


Freeman, 
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for example, questions as to proximate cause,® the 
presence or absence of negligence,® or of contribu- 


by defendant torpedo company. Mc- 
Arthur v. Independent Torpedo Co., 
(Kan.) 190 P 787. 

[b] Invitation to come on the 
dangerous premises. Schmidt v: 
Michigan Coal, etc., Co., 159 Mich. 
308, 123 NW 1122. 

8. U. S.—Armour v. Wanamaker, 
202 Fed. 428, 120 CCA 529. 

Md.—Green v. Shoemaker, 111 Md. 
69, 73 A 688, 23 LRANS 667. 

Mass.—Coffey v. West Roxbury 
Trap Rock Co., 229 Mass. 211, 118 NE 
235 


Minn.—Eckart v. Kiel, 123 Minn. 
114, 143 NW 122; Juntti v. Oliver 
Iron Min. Co., 119 Minn. 518, 188 NW 
673, 42 LRANS 840; Vills v. Cloquet, 
119 Minn. 277, 188 NW 33. 

Mo.—Scalpino v. Smith, 154 Mo. A. 
524, 135 SW_ 1000. 

NN. J.-_ua, Rue v., Potts, 91 N- J. 
L. 606, 103 A 197; Vallency v. Rig- 
illo, 91 N. J. L. 307, 102 A348. } 

N. Y.—Rollins v. Farley, 2 NYCity 
Ct 176. 

N. C.—McGehee v. Norfolk, etc., 
R, Co., 147 N.C. 142,,159, 60 SE 912, 
24 LRANS 119 [cit Cyc]. ; 

Tenn.—Fairbanks v. Gambill, 142 
Tenn. 6338, 222 SW 5. 

Tex.—Little v. James McCord Co., 
(Civ, A.) 151 SW 835. } 

Wash.—Mathis v. Granger Brick, 
etc., Co., 85 Wash. 634, 149 P 3; Ol- 
son v. Gill Home Inv. Co,, 58 Wash. 
151, 108 P 140, 27 LRANS 884. 

Ont.—Gerard v, Ottawa Gas Co., 43 
>" Ont. L. 264, 48 DomLR 447. 

[a] Illustration.— Where defend- 
ant left with plaintiff a can_contain- 
ing gasoline which he stated did not 
contain any dangerous or explosive 
substance, and plaintiff, mistaking 
the can for an oil can of his own, 
poured it on kindling to light a fire, 
from which an explosion resulted, 
the question whether defendant’s 
wrongful act was a proximate cause 
of the injury was properly submitted 
to the jury. Fairbanks v. Gambill, 
142 Tenn. 633, 222 SW 5. A 

9! U. S.—Stiffel, etc., Co. v. Ameri- 
ean Ferrofix Brazing Co., 183 Fed. 
512; Sebeck v. Plattdeutsche Volks- 
fe&St Verein, 124 Fed. 11, 59 CCA 531. 

Ala.—Harbison-Walker Refracto- 
ries Co. v. Scott, 185 Ala. 641, 64 S 
547 (wanton negligence); Sloss-Shef- 
field Steel, etc., Co. v. Salser, 158 Ala. 
511, 48 S 374. 

Colo.—Willson v. Colorado, etc., R. 
Co.,.57 Colo. 303, 142 P 174; Victor 
v. Smilanich, 54 Colo. 479, 131 P 
392. 

Conn,—Wolcho v. Rosenbluth, 81 
Conn. 358, 71 A 566, 21 LRANS 571. 

Ga.—Smith v. Clarke Hardware 
Co., 100 Ga. 168, 28 SE 73, 39 LRA 
607. : 

Iowa.—Chapman v. Pfarr, 153 Iowa 
20, 1832 NW 957; Chapman vy. Pfarr, 


145 Towa 196, 123 NW 992; Mclldon |: 


v. Drew, 138 Iowa 390, 116 NW 147, 
128 AmSR 203; Ellis v.. Republic Oil 
Co., 133 Iowa 11, 110 NW 20. 


Ky.—Lexington, etc, R. Co. v. 
Fields, 152 Ky. 19, 153 SW 48. 
Mass.—Driscoll v. Gaffey, 207 


Mass. 102, 92 NE 1010. 

Mich.—Woods v. Chalmers Motor 
Co., 175 NW 449. 

Minn.—Erickson v. Gleason, etce., 
Co., 176 NW 199; Eckart v. Kiel, 123 
Minn. 114, 148 NW 122; Juntti_v. 
Oliver Iron Min. Co., 119 Minn. 518, 
138 NW 673, 42 LRANS 840. 

Mo.—Fuchs vy. St. Louis, 133 Mo. 
is, 381 SW:115, 34 SW 508, 34 LRA 

N. H.—Cunningham vy. C. R. Pease 
House Furnishing Co., 75 N. H. 290, 
73 A 405; Hobbs v. Blanchard, etc., 
ne 75 N. H. 73, 70 A 1082, 18 LRANS 

N. J.—Vallency v. Rigillo, 91 N. J. 
L. 307, 102 A 348; Brown v. Free- 
man, 84 .N. J. L. 360, 86 A 884. 
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N. Y.—Torgeson v. Schultz, 192 N. 
Y. 156, 86 NE 956, 127 AmSR 894, 
18 LRANS 726; Fitzgerald v. Brook- 
lyn Inst. of Arts, etc.,, 175 App. Div. 
eee 162 NYS 625. 


~ C—Dail-v. Taylor, 151 |N.. CG, 
284, 66 SH 135, 28 LRANS 949. 
Pa.—Shaffer ‘v. Mowery, 265. Pa. 


300, 108 A 654; Sigman v. McAbee 
Powder, etc., Co., 39 Pa. Super. 559. 

R. I.—-Kearner v. Charles S. Tan- 
ner!iCo,, 81) "RE°L, 208,176 1A) 18383; 29 
LRANS 587. 

Tex.—Ft. Worth, etc., R. Co. v. 
Beauchamp, 95 Tex. 496, 68 SW 502, 
93 AmSR 864; Little v. James Mc- 
Cord Co., (Civ. A.) 151 SW 835. 

Wash.—Mathis y. Granger Brick, 
etc., Co., 85 Wash. 634, 149 P 3. 

W. Va.—McClain v. Marietta Tor- 
pedo, 100 SE 8%. 

[a] Blasting.—(1) Negligence gen- 
erally. Harbison-Walker Refractories 
Co. v. Scott, 185 Ala. 641, 64 S 547; 
Ex p. Birmingham Realty Co., 183 
Ala. 444, 3 S 67; Sloss-Sheffield 
Steel, etc., Co. v. Salser, 158 Ala. 511, 
48 S 374; Norwalk Gaslight Co. v. 
Norwalk, 63 Conn. 495, 28 A 32; 
Chesapeake, etc., R. Co. v. Arrowood, 
186 Ky. 599, 217 SW 675; Redmund 
v. Butler, 168 Mass. 367, 47 NE 108; 
Neveu v. Sears, 155 Mass. 3038, 29 NH 
472; Thurmond vy. Ash Grove White 
Lime Assoc., 125 Mo. A. 78, 102 SW 
617; Berg v. Boston, etc., Consol: 
Copper, ete., Min. Co., 12 Mont. 212, 
19 P 545; Bassett v. Dodge, 77 N. H. 
602, 93 A 967 (fire set by fuse); 
Deubel v. Millard Constr. Co., 80 N. 
J. L. 98, 77 A 611; Holland House v. 
Baird, 169 N. Y. 136, 62 NE 149 [rev 
49 App. Div. 180, 62 NYS 73]; Kos- 
ter v. Noonan, 8 Daly (N. Y.) 231; 
Interborough Rapid Transit Co. v. 
Williams, 168 NYS 688; Wiggins v. 
Hiawassee Valley R. Co., 171 N. C. 
773, 89 SE 18; Morrissey v. Cincin- 
nati, 14 Oh. Cir. Ct. N. S. 19; Keeple 
v Pennsylvania Torpedo Co., 7 Pa. 
Super. 620. (2) Covering or other- 
wise protecting blast. Driscoll v. 
Gaffey, 207 Mass. 102, 92 NE 1010; 
Beauchamp vy. Saginaw Min. Co., 50 
Mich. 163, 15 NW 65, 35 AmR 30, 
(3) Failure to warn. Lexington, etc., 
R. Co. v. Fields, 152 Ky. 19, 153 SW 
43; Louisville, ete. R. Co. v. Tow, 
63 SW 27, 28 KyL 408, 66 LRA 941; 
Beauchamp v.. Saginaw Min. Co., 50 
Mich. 163, 15 NW 65, 45 AmR 30; 
Driscoll v. Newark, etc., Lime, etc., 
Co., 837 N. Y. 637, 97 AmD 761; Wig- 
gins v. Hiawassee Valley R. Co., 171 
N, C. 778, 89 SE 18; Harris v. Simon, 
32' S-°C: 593, 10 SH 1076; Klein ov. 
Phelps Lumber Co., 75 Wash. 500, 
135 P 226. (4) Sufficiency of warn- 
ing. Beauchamp vy. Saginaw Min. 
Co.,.50 Mich, 163, 15 NW 65, 45 AmR 
30; Harris: -v...Simon,,) 32; S)\C.. 9593; 
10 SH 1076. 

[b] Keeping or storing explosives. 
—(1) In general. Bryan v. Stewart, 
194.Ala. 358, 70S 128; Carter Coal 
Co. v. Smith, 173 Ky. 843, 191 SW 
631; Chambers v. Milner Coal, etce., 
Co., 148 Ala. 255, 39 S 170; Denver, 
ete., R. Co. v. Conway, 8 Colo. 1, 5 
P 142, 54 AmR 537; Clarkin v. Biwa- 
bik-Bessemer Co., 65 Minn. 4838, 67 
NW 1020; Twohey v. Fruin, 96 Mo. 
104, 8 SW 784; New Jersey Fidel- 
ity, ete. Ins. Co. vy. Lehigh Val- 
ley R. Co., 92 N. J. Li. 467, 105 A 206 
[certiorari den 249 U. S. 600, 89 SCt 
258]; Rollins v. Farley, 100 N.: Y. 
620, 3 NE 87; Tissue v. Baltimore, 
ete;; RR. Cos, Ll 2a ol ow) O60 nebo 
AmR 3810. (2) Injury to children. 
Carter, Coal Co. v. Smith, 173 Ky. 
843, 191 SW 681. 

{c] Selling explosives.—(1) Gen- 
erally. Anderson v, Standard Oil Co., 
180 Iowa 1054, 164 NW 169; Chap- 
man v. Pfarr, 153 Iowa 20, 1832 NW 
957 (oil); Thornhill v. Carpenter- 
Morton Co., 220 Mass. 593, 108 NH 
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‘Terms of contract for display. Con- 


* [§ 46 


tory negligence,!° and whether the keeping or stor- 


474 (oil stain); O’Neill v. James, 138 
Mich. 567, 101 NW 828, 110 AmSR 
321, 68 LRA 342, 5 AnnCas 177 (ex- 
plosion of charged bottle); Torgesen 
v. Schultz, 192 N. Y. 156, 84 NE 956, 
127° AmSR 894, 18 LRANS = 726 
(charged bottle); Dail v. Taylor, 151 
N. C. 284, 66 SE 185, 28 LRANS 949 
(charged bottle). (2) Nature of sub- 
stance sold. Jacobson v. Thomas, 
(Tex. Civ. A.) 220 SW _ 652. (3) 
Whether: defendant manufacturer was 
negligent in handling kerosene and 
gasoline and causing them to be- 
come mixed in the tank whereby 
purchaser from retail dealer was in- 
jured, by explosion. Anderson  v. 
Standard Oil Co., 189 Iowa 1054, 164 
NW 169. (4) Whether agent of 
refining company selling mixture 
of gasoline and kerosene in mak- 
ing investigation he did make to 
ascertain whether substance sold 
was gasoline, or kerosene, exercised 
the high degree of care imposed 
upon him. McLawson y. Paragon 
Refining Co., 198 Mich. 222, 164 
NW 668. (5) Whether a circular is- 
sued by a:-manufacturing company, 
stating their powder to be safe, au- 
thorized a dealer to make specific 
representations as to its use so as 
to render the manufacturer liable 
for injuries received by the buyer 
who used it as instructed. Marsh vy. 
Usk Hardware Co., 43 Wash. 5438, 132 
P 241. (6) What would be a reason- 
able inspection by the seller under 
the circumstances, and whether he 
should call in the state inspector, 
or have an expert make a closed test, 
or whether a test by himself, with 
the apparatus accessible to him, 
would be sufficient. Chapman vy. 
Pfarr, 145 Iowa 196, 128 NW 992. (7) 
The sufficiency of an oil testing de- 
vice used by a seller. State v. Boy- 
lan, 79 Conn. 463, 65 A 595. 

{d] Fireworks. — (1) Generally. 
Colvin v. Peabody, 155 Mass. 104, 29 
NE 59; Dowell v. Guthrie, 99 Mo. 653, 
12 SW 900, 17 AmMSR 598; Crowley v. 
Rochester Fireworks Co., 183 N. Y. 
353, 76 NE 470, 3 LRANS 330, 5 Ann 
Cas 538 [rev 95 App. Div. 13, 88 NYS 
483]; Sroka v. Halliday, 39 R. I. 119, 

A 965, AnnCasi918D 961, (2) 


solidated Fireworks Co. v. Koehl, 190 
Tll. 145, 60 NE 87. 

10. U. S.—American Glycerin Co. 
v. Hill, 255 Fed. 841; Cary v. Morri- 
son, 129. Fed. 177, 68 CCA 267, 65 
LRA 659; Smith vy. Day, 100 Fed. 
244, 40 CCA 3866, 49 LRA 108. 

Ala.—Birmingham Water Works 
Co. v. Hubbard, 85 Ala. 179, 4 S 607, 
7 AmSR 385; Eureka Co. vy. Bass, 81 
Ala. 200, 8 S 216, 60 AmR 152. 

Cal.—Titlow v. Florence Trading 
Co; Web Cal, At 457. 70 SP Nao ee 

Colo.—Davis wv. Graham, 2 Colo. 
A. 210, 29. FP 1007. 

Conn.—Wolcho vy. Rosenbluth, 81 
Conn. 358, 71 A 566, 21 LRANS 571. 

Ga.—Smith y. Clarke Hardware 
Co., 100 Ga. 168, 28 SE 73, 39 LRA 
607; Standard Oil Co. v. Reagan, 15 
Ga. A. 571, 84 SE 69. 

Ill.—Mahlistedt v. Ideal Lighting 
Co., 271 Tl. 154, 110 NE 795, Ann 
Cas1917D_ 209. 

Iowa.—McEldon v. Drew, 138 Iowa 
390, 116 NW 147, 128 AmSR 203. 

Kan.—Harlow y. Propes, 102 Kan. 
424, 170) P9838. : 

Ky.—Lexington R. Co. v. Fields, 
152 Ky. 19, 158 SW 48; Louisville, 
etc., R. Co. v. Tow, 63 SW 27, 23 KyL 
408, 66 LRA 941. : 

Mass.—Thornhill v. Carpenter-Mor- 
ton Co., 220 Mass. 593, 108 NE 474; 
Gately v. Taylor, 211 Mass. 60, 97 
NE 619, 39 LRANS 472; Frost v. 
Josselyn, 180 Mass. 389, 62 NE 469; 
Fisk v. Wait, 104 Mass. 71. : 

Mich.—Woods vy. Chalmers Motor 
Co., 175 NW 449; MclLawson v. Para- 
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§§ 46-47] 


age of explosives’ or a display of fireworks 22 is a 
Where, however, the evidence is clear 
and undisputed, to the effect that there was no neg- 
ligence, the matter is for the court, and should not 


nuisance. 


be submitted to the jury.1® 
[§ 47] 2. Instructions. 


tions in civil actions generally. 


gon Refining Co., 198 Mich. 222, 164 
NW 668; Anderson vy. Newport Min. 
Co., 202 Mich. 204, 168 NW _ 523; 
Powers v. Harlow, 57 Mich. 107, 23 
NW_ 606. 

Minn.—Juntti v. Oliver Iron Min. 
Co., 119 Minn. 518, 138 NW 673, 42 
LRANS 870. 

N. H.—Hobbs y. Blanchard, etce., 
Co., 75 N: H.°78, 70 A’1082, 18° LRA 
NS_ 939. 

N. Y.—Travell v. Bannerman, 174 
N. Y. 47, 66 NE 583 [rev 71 App. Div. 
439, 75 NYS 866]; Riggs v. New 
York Tunnel Co., 134 App. Div. 672, 
119 NYS 548 [rev on other grounds 


202 N. Y. 129, 95 NE 701]; Koster 
v. Noonan, 8 Daly 231. 
Pa.—Smith v. Pittsburg, ete, R. 


Co., 210 Pa. 345, 349, 50 A 1077, 1119; 
Morrison v. Pittsburgh, ete., R. Co., 
26 Pa. Super. 338. 

Tex.—Texas, etc., R. Co. v. Brown, 
(Civ. A.) 168 SW 866; Houston Belt, 
GLC; nekt. CO. Vv; ‘O'Leary, :— (Civ. A.) 
136 SW 601. 

Va.—Standard Oil Co. v. Wake- 
field, 102 Va. 824, 47 SE 830, 66 LRA 
792. 

Wash.—Davis v. Wenatchee, 86 
Wash. 13, 149 P 337; Klein v. Phelps 
Lumber Co., 75 Wash. 500, 135 P 226; 
Marsh v. Usk Hardware Co., 73 Wash. 
548, 132 P 241; Olson vy. Gill Home 
Inv. Co., 58 Wash. 151, 108 P 140, 27 
LRANS 884. 

Can.—Makins v. Piggott, 29 Can. 
Suee 18S. 

{a] Tlustrations.—(1) Attempt to 
fill a lamp with coal oil while a 
flame was near. Catlin v. Union Oil 
Coss Cale As 697" 1614R +292. (2).The 
use of stove polish upon a hot stove, 
resulting in an explosion, is not con- 
tributory negligence, as a matter of 
law, but raises a question of fact 
for the jury. Gately v. Taylor, 211 
Mass. 60, 97 NE 619, 39 LRANS 472. 
(3) In an action for death of a child 
who exploded dynamite on defend- 
ant’s premises, it was held a jury 
question whether his act was a tres- 
pass or negligent, or whether it was 
reasonable and lawful enjoyment of 
a permission to be upon the prem- 
ises, and to act as a boy naturally 


would in his surroundings. Hobbs 
v. Blanchard, etc., Co., 75 N. H. 738, 
70° A 1082, 18 LRANS 939. (4) It. 


cannot be said, as a matter of law, 
that boys under the age of fourteen 
are incapable of contributory negli- 
gence, the question ordinarily being 
for the jury. Tibbits v. Spokane, 64 
Wash. 570, 117 P 397. 

Starting fire with kerosene see 
supra 32. 

il. ty, S.—Kerbaugh v. Caldwell, 
151 Fed. 194, 80 CCA 470, 10 AnnCas 
Gey. Redbone? v. Western Fuse, 
ete, Co.,..138 Cal. 497, .71 P 617, 94 
AmSR 62, 60 LRA 377. 

Mass.—Flynn y. Butler, 189 Mass. 
377, 75 NE 730. 

™. Y.—Heeg vy. Licht, 80 N. Y. 579, 
36 AmR 654, 8 AbbNCas_ 355; Reilly 
vy. Erie R. Co., 72 App. Div. 476, 76 
NYS 620 [aff 177 N. Y. 547 mem, 69 
NE 1130 mem]; Prussak v. Hutton, 
30 App. Div. 66, 51 NYS 761; Louns- 
bury v. Foss, 80 Hun 296, 30 NYS 
89 [aff 145 N. Y. 600 mem, 40 NE 

em]. 

Ropee ee ea nnds v. Zettlemoyer, 25 
Tex, Civ. A. 468, 62 SW 111 (where 
a quantity of dynamite was kept in 
‘a store for the purpose of trade). 

12. Sroka v. Halliday, 39 R. I. 119, 
97 A 965, AnnCas1918D 961. 

ag) UU, Sh. I. Dupont de Ne- 


The instructions of the 
court must comply with the rules governing instruc- 


EXPLOSIVES 


plosives.!9 


Thus while in- | cover the rules 


mours Powder Co. vy. Duboise, 236 
Med. i690,. 15.0 "CCA (22: 

Ala.—John v. Birmingham Realty 
Co., 172 Ala: 608, 55 S 801. 

lowa.—O’Brecht v. Cedar Rapids 
Oil Co., 170 NW 785; Walker v. Chi- 
cago, étejoiR: Co., (1 Lowa) 6585133 
NW 224. 

Mich.—Foley v. Chicago, etce., R. 
en 43 Mich. 622, 12 NW 879, 42 AmR 


Mont.—Berg v. Boston, etc., Cons. 
Copper, ete., Min. Co., 12 Mont. 212, 
215, 29: P545. 

N. H.—Hughes v. Boston, etc. R. 
et 71 N. H. 279, 51 A 1070, 98 AmSR 
N. Y.—Travell v. Bannerman, 174 
N. Y. 47, 66 NE 5838 [rev 71 App. 
Div. 439, 75 NYS 866]; Holland House 
Co. v. Baird, 169 N. Y. 136, 62 NE 
149 [rev 49 App. Div. 180, 68 NYS 
73] (monsuit granted). 

R.:I.—Afflick v. Bates, 21 R. I. 281, 
43 A 539, 79 AmSR 801. 

“The question of negligence is a 
fairly disputed question of fact, it 
must be’ resolved by the jury, but 
that, if the evidence is perfectly 
clear to the effect that there was no 
negligence, the matter is for tha 
court.” Berg v. Boston, ete., Cons. 
Copper, etc., Min. Co., supra. 

{a] Dlustrations.—(1) Where an 
explosion occurred while the work- 
men were painting the inside of a 
tank, and the evidence was that the 
paint had been used by the com- 
pany for twelve or fifteen years and 
no such' thing had before been heard 
of, it was held to be error to submit 
the question of negligence to the 
jury. Allison Mfg. Co. v. McCor- 
mick, 118 Pa. 519, 12 A 273, 4 AmSR 
613. (2) In an action for injuries 
received by plaintiff on. the explosion 
of dynamite caps, where ‘evidence as 
to the cause was uncertain, and it 
might have resulted froma number of 
causes, for some of which defendant 
was not liable, the matter cannot be 
left to the jury, but verdict must 
be directed for defendant. HE. I. Du- 
pont de Nemours Powder Co. v. Du- 
boise, 236 Fed. 690, 150 CCA 22. 

{b] In the absence of any: evi- 
dence fixing responsibility on defend- 
ant, for the presence of explosives 
where they were exposed to children 
injured thereby, a directed verdict 


for defendant was proper. Birnbaum 
vy. Philadelphia, etc., R. Co., 249 Pa. 
238, 94 A 925. 

14. Instructions generally. see 


Trial [38 Cyc 1594]. 

Instructions in actions for negli- 
gence see Negligence [29 Cyc 643]. 

15. Hill v. Meyer Bros. Drug Co., 
140 Mo. 433, 31 SW 909. ; 

{a] Tlustration.— An instruction 
must not ignore the care required of 
plaintiff to use ordinary diligence 
and prudence to inform himself of 
or to recognize the dangers_ inci- 
dental to certain work. Hill v. Meyer 
Bros. Drug Co., 140 Mo. 433, 31 SW 


909. 

Stating issues made by pleadings 
see Trial [38 Cyc 1608]. 

16. Mather v. Rillston, 156 U. S. 
391, 15 SCt 464, 39 L. ed. 464; Klee- 
bauer v. Western Fuse, etc., Co., 138 
Cal. 497, 71 P 617, 94 AmSR 62, 60 
LRA 377; 
Dredging, etc., Co. 84 Cal. 515, 24 P 
303, 18 AmSR 248 (where there is 
no evidence of contributory negli- 
gence, the doctrine may be properly 
ignored); Tibbits v. Spokane, 64 
Wash. 570, 117 P 397. . 

[a] Dlustration. — In an action 


’ 


Munro v. Pacific Coast |: 


[25.00.12 


structions should not ignore matters in evidence and 
material to the issue,!® they must be based upon 
some evidence 1® and must be consistent.17 
struction tending to confuse or mislead the jury 
should be refused.1§ 
large the legal duty of defendant, in respect to ex- 
Where the instructions given wholly 


An in- 


An instruction must not en- 


of law and questions of fact in- 


against a city for personal injuries 
to children by the explosion of caps 
and fuses claimed to have been neg- 
ligently left by the city where it was 
making excavations, when the only 
issue was whether the city was neg- 
ligent in caring for the caps, the 
court charged that the case was 
based on an allegation of negligence 
by the city’s employees in permitting 
dynamite caps to lie around on the 
ground where they could be found 
by children, and that defendant de- 
fendant denied all negligence. It 
was held that an objection to the in- 
Struction as inaccurately stating the 


issues was untenable. Tibbits. v. 
Seer 64 Wash.” 570,° (117 .P 
Applicability of instructions to 


evidence and pleadings see Trial [38 
Cyc 16127! 

17. Leahy y. Standard Oil Co., 220 
Mass. 90, 107 NE 458; Kelley v. Cable 
Co., 7 Mont. 70, 14 P 633. 

{a] Harmless inconsistency. — In 
an action for damages occasioned 
by blasting in a city, a charge that, 
while in a given instance a permit 
to do blasting should have been in 
writing, the party acting under an 
oral permit should not be “charge- 
able with laches,” is not hurtful to 
such party as intimating that he had - 
not complied with the law unless he 
had obtained a written permit. Cen- 
tral of Georgia R. Co. y. Bernstein, 
113 Ga. 175, 38 SE 394. 

18. Hamilton y. Cranford Mer- 
cantile .Co., 201 Ala. 403, 78 S 401; 
Kleebauer v. Western Fuse, etc.. €o;; 
138 Cal. 497, 71 P 617, 94 AmSR 62, 
60 LRA 377; Schmidt v. Union Oil 
Co., 27 Cal. A. 366, 149 P 1014, 

_[a] Dlustrations.—(1) An instruc- 
tion that courts will take judicial 
notice of qualities of artificial gas, 
kerosene, gunpowder, etc., was prop- 
erly refused as confusion. Schmidt 
v. Union Oil Co., 27 Cal. A. 366, 149 
P 1014. (2) In an action for dam- 
ages from the explosion of powder 
stored for the manufacture of fuses, 
it was error to give an instruction 
making no distinction betwesn the 
use and manufacture of the powder. 
Kleebauer v. Western Fuse, etc., Co., 
188 Cal. 497, 71 P 617, 94 AmSR €2, 
60 LRA 377. (3) Where plaintiff 
claimed that damage by fire was 
caused by an explosion in defend- 
ant’s building, an instruction that, 
if an explosion in plaintiff’s build- 
ing caused or “proximately contrib- 
uted” to the burning of his prop- 
erty, to find for defendant was not 
affirmatively bad, but was mislead- 
ing and inaccurate. Hamilton vy, 
Cranford Mercantile Co., 201 Ala. 
403, 78 S 401. 

_{b] Instruction sustained.—In ac- 
tion for damages to property by blast- 
ing in quarry, instruction that, if the 
blasting was mere negligence, and 
was not done willfully and wan- 
tonly, to answer negatively the spe- 
cial issue whether the trespass was 
wanton and willful and in reckless 
disregard of plaintiff's rights Was 
proper. Cobb y. Atlantic Coast Line 
RCo, £75" N.C 130, -95 Sho 25 

19. King vy. National Oil Co., 
Mo. A. 155 

[a] MTllustration.—An_. instruction, 
requiring an oil company not only 
to .notify a repairing artisan that 
the tank offered for repair contained 
gas, but how he could get it out, is 
faulty. Defendant’s duty ceased in 
giving notice of the presence of the 
gas and plaintiff was bound to know 
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212 [25C.J.] 
volved, additional instructions need not be given.?° 
When a ease is submitted for a special verdict, it is 
error to inform the jury under what circumstances 
plaintiff can or cannot recover.*! It is error to 
instruct that it is ineumbent on defendant to ex- 
plain the circumstances of the~explosion, where 
the doctrine of res ipsa loquitur does not apply.?? 
The court may properly refuse a requested in- 
struction that the jury should not give any weight 
to certain cireumstances from which negligence 
might be inferred.?* In an action based upon neg- 
ligence, it is proper to instruct the jury to find for 
defendant, if they believe from all the evidence that 
the explosion could not have been anticipated or 
averted by human foresight, or that it would have 
probably occurred regardless of whatever means 
might have been employed.2* Where negligence is 
clearly shown, the court may give an instruction 
which in effect limits the jury’s consideration to the 
sufficiency of the warning and contributory negli- 
gence.2> Where several causes of the explosion are 
alleged, the court may instruct to find for defend- 
ant, if from all the evidence the jury find that the 
cause of the explosion lies wholly within the realm 
of conjecture and doubt.?® An instruction that a 
dealer selling oils must discover their explosive char- 
acter, by proper tests, at all hazards, or be held 
liable for resulting damages, is not objectionable.*” 
In an action for death or injuries from the explo} 
sion of a well secluded powder magazine, an in- 
struction that defendant’s duty to keep it locked 
or guarded depended entirely upon the surrounding 
cireumstanees in evidence, was proper.2® An in- 
struction making a verdict for plaintiff dependent 
upon actual injury or damage from the explosion is 
proper.?® 

Instructions relating to blasting. In case of di- 
rect injuries from blasting in a city or other dan- 


the danger. King v. National Oil Co., 
81 Mo. A. 155. 

[b] Instruction sustained. — Pin- 
son v. Young, 100 Kan. 452, 164 P 
1102, LRAI9I17F 621 (liability for 
storing excessive amount of dyna- 
mite in building in action for death 
of a fireman by explosion while ex- 


the fact that 


the fact of 


tinguishing fire). ture of the 
20. Sebeck v. Plattdeutsche Volks- | refused. 

fest Verein, 124 Fed. 11, 59 CCA] 20, 182 NW 957. 

531. 24. Whaley 
21. Morrison v. Lee, 13 N. D. 591, | Steel, etc., Co., 


102 NW 223 (instruction concerning 
contributory negligence in use of 
adulterated kerosene). 80 A 16. 

[a] Reason for rule.—‘‘The object 26. 
of the law is to secure fair and im-|etce., Co., 
partial answers to the questions sub-| AnnCas 822. 
mitted, ‘free from bias or prejudice 


EXPLOSIVES 


mining defendant’s 
gence, could not give any weight to 
the oil 
twenty one per cent gasoline, nor to 
injury 
from, nor to the fact that an exami- 
nation by an expert inspector might 31. 
or would have revealed the actual na- | 337. 
mixture, is 
Chapman y. Pfarr, 153 Iowa] A 242 


TOs Ala uae LOO ly 1S 
419, 20 AnnCas 822. 
25. Wells v. Knight, 32 R. I. 432, 


‘Whaley v. Sloss-Sheffield Steel, 
164 Ala. 216, 51 S 419, 20 


27. Chapman vy. Pfarr, 


a 


gerous place, it is proper to instruct that defendant 
is liable, even though he exercised the highest de- 
gree of care.2° An instruction was also upheld 
which required defendant to exercise extraordinary 
diligence and care, and to give proper warning, in 
blasting near a highway.*! It‘is not error to charge 
that plaintiff may recover if he had no notice of 
the blast in question, and did not know of the 
custom of giving notice of the blasts.°? An instrue- 
tion was sustained, which authorized recovery only 
upon the hypothesis that the blast was exploded 
without reasonable notice or proper warning of the 
danger, which would have enabled plaintiff to have 
avoided it by the exercise of proper care.** Where 
a woman was injured in falling or rising from her 
chair, at the time of a blast, it was held proper to 
instruct that if she was injured in attempting to 
arise from her chair at the time of the blast, she 
could recover.** Where plaintiff is entitled to com- 
pensatory or nominal damages, a general charge for 
defendant should be refused in an action for tres- 
pass by blasting, although there is no evidence of 
aggravation justifying exemplary damages.®® 

[§ 48] I. Judgment and Review.** It is error 
to enter a judgment for damages caused by unlawful 
blasting, in excess of the verdict, and such error will 
be modified on appeal.?? The reviewing court will 
not declare that there was a failure of evidence that 
an explosion was caused by the dangerous character 
of the oil or other explosive, where the physical 
exhibits connected with the explosion are not brought 
up, with the other evidence.*® 

[§ 49] J. Damages.°® Subject to the rules ap- 
plicable to the recovery of damages in civil ac- 
tions,*®? damages to be recoverable must be the nat- 
ural and proximate consequences of plaintiff’s 
wrong.*t So a recovery may be had for physical 


firing of the blast in question, even if 
it used the highest and utmost care 
and skill in firing and exploding it.” 
Munro vy. Pacific Coast Dredging, etc., 
Co., 84 UCal., 515;) -519) (248 Peso seis 
AmSR 248. ‘ 

Wright v. Compton, 53 Ind. 


Stephens v. Martins, (Pa.) 17 
33. Louisville, etc., R. Co.’v. Hof- 


gesang, 13 KyL 829. 
34. Cameron vy. New England Tel., 


alleged negli- 


contained 
resulting there- 


properly 32. 


Sloss-Sheffield 


oe Co., 182 Mass. 810, 65 NE 
35. Ex p. Birmingham Realty Co., 
1838 Ala, 444, 68 S 67. 


36. See Judgments [23 Cyc 623]. 
37. Colton v. Onderdonk, 69 Cal. 


153 Iowa] 155, 10 P 395; 58 AmR 556. 


I§§ 47-49 


in favor of either party or in favor 
of a particular result. The jury 
should not, therefore, be informed, 
either by the instructions or by the 
form of the questions, how any par- 
ticular answer will affect the case, 
or what judgment will follow in 
consequence of it, ‘for to impart such 
information would almost necessarily 
defeat the object intended to be se- 
cured by a special verdict.’ And for 
this reason it is error to inform the 
jury under what circumstances the 
plaintiff can or cannot recover.’ Mor- 
rison v. Lee, 13 N. D. 591, 599, 102 
NW ae 

22. etse v. Reilly, 159 App. 
Be se 145 NYS 167. bis 

is apman v. Pfarr, 153 Iowa 
20, 182 NW 957. 

{a] Mlustration.—In an action for 
damages from an explosion caused 
by defendant’s sale of a dangerous 
mixture as kerosene oil, a requested 


instruction that the jury, in deter- 


20, 182 NW 957. 

28. Chambers vy. Milner Coal, etc., 
Co., 1438 Ala. 255, 39 S 170. 

29. Thurmond y. Ash Grove White 
mate Assoc., 125 Mo. A. 57, 102 SW 

30. Munro vy. Pacific Coast Dredg- 
ing,. etc,, Co.,. 84 Cal. 515; 24 P 203, 
18 AmSR 248. But see Wiener v. 
Hammell, 14 NYS 365 (holding in- 
struction must make recovery de- 
pendent upon negligence). 

{a] The following instruction 
concerning blasting in cities was sus- 
tained.—‘“‘It is no defense or answer 
to an action of this character that 
defendant, in exploding the blast in 
question, used and employed skillful 
and experienced men, and in every- 
thing appertaining to blasting it used 
and exercised the highest degree of 
care; and I charge you that defend- 
ant is liable to damages for the 
death of said Michael Stanton if you 
find that his death resulted from the 


Entry and amendment of amount 
see Judgments [23 Cyc 854, 874]. 

88. Standard Oil Co. v. Parrish, 
145 Fed. 829, 76 CCA 405. 

39. Damages for nuisance see Nui- 
sances [29 Cyc 1271]. 
eae See Damages 17 Cos J.-op 


41. Ill.—Wright v. Chicago, etc., 
Re Coymod, Li As 22 007 
Mass.—Carter v. Towne, 103 Mass. 


507. 
Mo.—Thurmond vy. Ash Grove 
125 Mo.’ A. 57, 


White Lime Assoc., 
102 SW 619. 

N. J.—Cuff v. Newark, etc., R. Co., 
35° N.. J.; L. 17%, ;10. AmR 2056 [aft 35 
N. J. L. 574] 

N. Y.—Conklin vy. Thompson, 29 
Barb. 218. 

Oh.—Harriman v. Pittsburgh, etc., 
R./Co., 45 Oh. St. 11, 12 NE 451, 4 
AmSR 507. 

Natural and proximate consequences 
generally see Damages §§ 69-85. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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8§ 49-50] 


pain and suffering,*? physical injury,*? loss of earn- 
ings or services,*# deterioration in the value of prop- 
erty,*° loss of rents and profits,‘ or interruption of 
suffering from fright 
anxiety may properly be considered in assessing 
damages, in connection with physical injury,*® al-. 


business.47 Mental 


[§ 50] A. In General. 


42. Mills v. Wilmington City R. 
Co., 15 Del. 269, 40 A 1114. 

Physical pain and suffering gen- 
erally see Damages § 150. 

43. Mills v. Wilmington City R. 
Co., 15 Del. 269, 40 A 1114. 

44, Hazard Powder Co. v. Volger, 
58 Fed. 152, 7 CCA 130; Mills v. Wil- 
mington City R. Co., 15 Del. 269, 40 
A 1114. 

Loss of earnings generally see 
Damages § 106. 

45. Forster v. Rogers, 247 Pa. 54, 
98 A. 26, 

46. G. B. & LR. Co. v.. Hagies, 
9 Colo. 544, 13 P 696. 

Loss of rents generally see Dam- 


ages § 123. 

47. Hunter v.*Farren, 127 Mass. 
431, 34 AmR 423. 

[a] One can ‘‘ecover for tempo- 


rary interruption of his business, and 
loss of time of his workmen, caused 
by the negligent blasting of a near- 
by contractor, the measure of dam- 
ages being the value to plaintiff of 
the work and the time lost. Hunter 
v. Farren, 127 Mass. 481, 34 AmR 423. 
Injury to business, trade, or pat- 
ronage generally see Damages § 122. 
) 4s. Ala.—Birmingham Realty Co. 
v. Thomason, 8 Ala. A. 535, 63 S 65. 


Ark.—Cameron v. Vandergriff, 53 
Ark. 381, 13 SW 1092. 
_Ind.—wWright v. Compton, 53 Ind. 


BBE 

Ky.—Standard Oil Co. v. Tierney, 
92 Ky. 367, 17 SW 1025, 13 KyL 626, 
36 AmSR 595, 14 LRA 677. 

Or.—Salmi v. Columbia, etce., R. 

-Co., 75 Or. 200, 146 P 819, LRA1915D 
834. ; 

Pa.—Hess v. American Pipe Mfg. 
°Co:; 221 Pa: 67,/70 A294: 

[a] Ilustrations—(1) A corpora- 
tion whose servants are blasting un- 
der circumstances amounting to a 
nuisance is liable for fright, sense 
of personal danger, and other mental 
suffering on the part of one whose 
premises are invaded by _ stones 
thrown by the blasts, and not merely 
for nominal damages as in the case 
of an isolated trespass. Birmingham 
Realty Co. v. Thomason, 8 Ala. A. 535, 
63 8S 65. (2) In an action by a woman 
for injuries by an explosion, wherein 
she testifies that in addition to 
fright she was thrown on a chair and 
injured in her face by glass from the 
shattered window, a verdict in her 
favor will be sustained. Hess v. 
American Pipe Mfg. Co., 221 Pa. 67, 
70 A 294. 

Mental pain and suffering see Dam- 
ages §§ 151-161. 

49, Kugel v. Sterling, 164 Tll. A. 
371; Hess v. American Pipe Mfg. 
Go, 7221 Pa. 67, 70 A 294. 

Fright as independent ground of 
recovery generally see Damages § 158. 

50. Wright v. Compton, 53 Ind. 
337; Driscoll v. Gaffey, 207 Mass. 102, 
92 NE 1010. 

51. See Damages §§ 268-298. 

52. Munro v. Pacific Coast Dredg- 
ing, etc. Co., 84 Cal. 515, 24 P 303, 
18 AmSR 248; Cerrillos Coal Co. v. 
Deserant, 9 N. M. 49, 49 P 807; Myers 
vy. Malcolm, 6 Hill (N._ Y.) 292, 41 
AmD 744; Cobb v. Atlantic Coast 
Line R. Co., 175 N. C. 130, 95 SE 92. 

58. See statutory provisions; and 


EXPLOSIVES 


and 


The val- 
been. sus- 


cases 


tions. 
. see cases infra this note. 

[a]. Ordinances held valid.—(1) 
Prohibiting the keeping of more than 
fifty-six pounds of gun powder in 
store at any one time. Williams v. 
Augusta, 4 Ga. 509. (2) Designating 
place or places within a harbor where 
dynamite shall be handled, kept, or 
stored. Seattle v. Lloyd’s Plate Glass 


infra this and following sec- 


FIns., Co., 253 Fed. 321, 165 CCA 103. 


(3) Prohibiting the storing of pe- 
troleum, gasoline, etc.; within three 
hundred feet of any dwelling, be- 
yond certain small quantities spe- 
cified. Pierce Oil Corp. v. Hope, 248 
WS. 4985489 SCt 172,463 cis. ed. 381 
[aff 127 Ark. 38, 191 SW 405, Ann 
Casi918E 143]. (4) Prohibiting the 
keeping within the corporate limits 
at any one time more than two bar- 
rels of gasoline, coal oil, or other 
refined oils of explosive nature. Crow- 
ley v. Ellsworth, 114 La. 308, 38 S 
199, 108 AmSR 353, 69 LRA 276. (5) 
Ordinance regulating the handling of 
turpentine, keroseue, benzine, naph- 
tha, coal oil or product thereof, or 
any oil used for lubricating, illumi- 
nating, or fuel purposes from any 
tank wagon or other wagon or ve- 
hicle in or upon any public street or 
way in the city. Spiegler v. Chicago, 
216 Ill. 114, 74 NE 718. (6) Prohibit- 
ing the keeping or selling of petro- 
leum, naphtha, benzine, coal oil or 
any of the products of “petroleum, 
or any inflammable or explosive oils, 
within the space of one thousand 
feet of any dwelling, store room, 
building . in a quantity greater 
than five barrels, of fifty gallons 
each, at one time.” Standard Oil Co. 
v. Danville, 199 Ill. 50, 51, 64 NE 1110 
{aff 101 Ill. A. 65]. (7) Regulation 
providing no garage permit shall 
issue for premises unprovided with 
separator to prevent volatile oils 
from flowing into sewer. Stubbe v. 
Adamson, 220 N. Y. 459, 116 NE 372 
{aff 173 App. Div. 305, 159 NYS 751]. 
(8) Ordinance regulating explosion 
of fireworks. Centralia v. Smith, 103 
Mo. A. 438, 77 SW 488. (9) Ordi- 
nance making it unlawful to store 
or keep in larger quantities than five 
quarts in any one place any dyna- 
mite, nitroglycerine, or other like ex- 
plosives or to transport them through 
the streets, alleys, ways, or pub- 
lic grounds of the village in larger 
quantities than five quarts in any 
one wagon or vehicle. Hays v. St. 
Mary’s, 55 Oh. St. 197, 44 NE 924. 
(10) Ordinance prohibiting the trans- 
portation of nitroglycerine through 
the streets. Walter v. Bowling Green, 
26 Oh. Cir. Ct. 756. (11) Ordinance 
prohibiting any person from keeping 
any more than twenty-five pounds of 
powder elsewhere than in a “maga- 
zine approved by the council.” Daven- 
port v. Richmond City, 81 Va. 636, 
59 AmR 694. (12) Prohibiting the 
keeping of any quantity larger than 
three barrels of rock oil, coal oil, or 
other similar oils, or any larger 
quantity than one barrel of crude oil, 
burning fluid, naphtha, pbenzole, ben- 
zene, or other combustible or dan- 
gerous materials at one time in a 
house or shop in the city. Rex v. 


F950.) 4218 


though in some jurisdictions damages cannot be 
awarded for fright independent of any physical in- 
jury.*® No damages can be recovered for imaginary 
suffering and fanciful anxiety of mind.®*® HExemplary 
damages may be recovered only where the elements 
authorizing their award generally *+ are present.5? 


III. CRIMINAL RESPONSIBILITY 


It is frequently made 
unlawful by statutes or municipal ordinances to keep 
or sell or transport explosives otherwise than in 
conformity with prescribed regulations.®* 
idity of such enactments has ordinarily 


tained,®* although the necessarily general form of 
the law may embrace some innocent objects.®> Like- 
wise, frequently statutes have been enacted directed 
toward the punishment of the unlawful use of ex- 
plosives to the injury of life or property.°® 


So the 
pLeCye eps! 4 Ont. L. 198, 1 OntWR 


[b] Ordinance held invalid —An 
ordinance providing for the inspec- 
tion of gasoline, benzines, naphthas, 
and requiring the specific gravity 
thereof at 60 degrees Fahrenheit to 
be between 58 and 84, is void for un- 
certainty, and because unreasonable 
and impossible of performance, the 
specific gravity of heaviest sub- 
stances known being only 22.5. 
Standard Oil Co. v. Birmingham, 202 
Ala. 97, 79 S 489. 

_ [ce] Statutes held valid —(1) Mak- 
ing unlawful the sale or delivery at 
any coal mine of black powder ex- 
cept in original packages containing 
twelve and one-half pounds of pow- 
der. Williams v. Walsh, 222 U. S. 
415, 32 SCt 137, 56 L. ed. 253 [aff 79 
Kan. 212, 98 P 777]. (2) Statute 
making it unlawful to manufacture 
or procure explosives with the in- 
tent to use them for unlawful de- 
struction of life or property. Hronek 
v. Peo., 134, Ill: 139, 24 NE 861,223 
AmSR 652, 8 LRA 837. (3) Requir- 
ing that the petroleum shall not 
have specific gravity of less than 
46 degrees Baume. Waters-Pierce Oil 
Co. v. Deselms, 212 U. S. 159, 29 SCt 
270, 538 L. ed. 453 [aff 18 Okl. 107, 89 
P 212]. (4) Providing for testing of 
gasoline and requiring that it be 
branded. State vy. Bartles Oil Co., 


132 Minn. 138, 155 NW 1035, LRA 
1916D 193. (5) Prohibiting manu- 
facture of compressed gas in a 


tenement or dwelling house or manu- 
facture of article of which it is a 
component part. Peo. v. Lichtman, 
65 App. Div. 76, 72 NYS 511 [rev on 
ree grounds 173 N. Y. 63, 65 NE 

Power of municipal corporation to 
regulate see Municipal Corporations 
[28 Cye 713]. 

Prohibiting transportation as in- 
terference with commerce see Com- 
merce § 120. 

55. Pierce Oil Corp. v. Hope, 248 
U. S. 498, 39 SCt 172, 68 L. ed. 381 
{aff 127 Ark. 38, 191 SW 405, AnnCas 
1918E 143]. 

Denial of equal protection of the 
ar see Constitution Law §§ 894, 895, 

56. See statutory provisions; and 
cases infra this note. 

[a] “Setting fire to” and “blowing 
up” are made distinct offenses by 
Act (1918) No. 108 and amending 
Act (1908) No. 263 which made it 
a crime willfully or maliciously to 
fire, burn, or blow up any house or 
building, etc., by illiminating from it 
all reference to the destruction of 
property by fire. State v. Allison, 
146 La. 495, 83 S 778. 

{b] Injury or intimidation.—Un- 
der Penal Code § 601, providing that 
“any person who maliciously deposits 
or explodes, or who attempts to ex- 
plode, at, in, under, or near any 
building, vessel . or other place 
where human being usually inhabit, 
assemble, frequent, or pass and re- 
pass, any dynamite with the 
intent to injure or destroy such 
building, vessel, boat, or other struc- 
ture, or with the intent to injure, in- 
timidate, or terrify any human be- 


214 [250.4.] 


negligent handling of explosives may be punishable 
under a statute directed generally toward the pun- 
ishment of those who fail to exercise reasonable pre- 
caution and care to avoid danger to human life from 
things under their control.>? 

[§ 51] B. Construction and Operation of Stat- 
utes. In determining the construction of statutes 
making punishable acts or omissions with reference 
to explosives, the object to be accomplished by the 
statute must be considered.®* A statute punishing 
persons who shall ‘‘keep for sale’’ particular sub- 
stances regarded as explosive is applicable to one 
who as agent for another keeps and sells such prop- 
erty without regard to the question of ownership.%® 
Where the statute punishes the selling or giving of 
explosives to another, knowing that such explosives 
are intended to be used for the injury or destruc- 
tion of property or of persons, a fictitious intent 
upon the part of the person to whom the explosives 
are given will not sustain a conviction.®° Under a 
statute punishing the procuring of explosives with 
intent to use them for the unlawful injury to or 
destruction of life or property, the going to a place 
where stolen explosives have been concealed in order 
to get them for an unlawful use constitutes a pro- 
curing of them within the meaning of the statute.%? 

Placing explosives. Where the statute punishes 
the preparation of combustible matter or explosive 
substances and putting them in any place with the 
intent to set fire or blow up or destroy any house, 
ete., there must be both a preparation and a placing 
in order to constitute an offense,®? but it is not 
necessary that the explosive or combustible shall 
have been set fire to.°° The explosive must be placed 
in the place to be destroyed or at least in a place 
near by.** 

Sale of oil or gasoline below test. In the absence 


ing,” maliciously placing dynamite in [b] 


EXPLOSIVES 


“Explosive material.”—A sum- 


Rees [8§ 50-51 


of any express statutory provision as to the instru- 
ment to be used in determining the temperature 
at which oil is inflammable, and in the absence of 
any facts showing that it was intended that any 
particular instrument or method should be used in 
ascertaining the point of inflammability, those rea- 
sonably accessible instruments and methods by 
which that point can be most accurately ascertained 
should be used for the purpose.*® Under a statute 
punishing the keeping for sale of illuminating oils 
‘inflammable at less than one hundred and ten 
degrees Fahrenheit’’ the oil is ‘‘inflammable’’ at 
the ‘‘fire’’? point as distinguishable from the 
‘*flash.’’ °° Where a wholesale dealer sells oil at 
less than the requisite standard to a grocer who 
retails it in the course of his business, the whole- 
saler may be liable where at the time ofthe sale he 
knows that the oil is purchased to be retailed for 
the ordinary purposes of heating aad illuminating.®? 
Although the statute makes it unlawful to sell or 
offer for sale illuminating oils, including naphtha, 
below a standard fixed by law, it is not unlawful 
to generate gas from naphtha from a stationary gas 
machine.®8 

Transportation. By acts of congress it is made 
unlawful to transport explosives upon any vessel 
or vehicle operated by a common carrier in inter- 
state commerce and carrying passengers.®’ These 
statutes are applicable to passengers or persons 
traveling upon the trains as well as to the carrier," 
and to intra-state as well as interstate shipments.” 
A freight train may be regarded as a passenger 
train when passengers are conveyed for compensa- 
tion in any kind of ears by authority of the rail- 
way company.’? The person who sends the explosive 
violates the statute,’ as does the person who re- 
ceives it.74 The prohibition against transporting 
tending to have said box transported 


a building with an intent to injure 
or destroy without any intent to in- 
jure or intimidate a human being, is 
made a crime. Peo. v. Cole, 28 Cal. 
A. 448, 450, 152 P 945. 

57. See Rex y. Michigan Cent. R. 
Co., 10 OntWR 660, 17 CanCrCas 483 
CGimposing a fine upon a railroad com- 
pany for failure to take reasonable 
care of a consignment of dynamite 
on an indictment counting upon such 
a statute and upon a statute pun- 
ishing the maintenance of a com- 
mon nuisance and defining it as “an 
unlawful act or omission to dis- 
charge a legal duty which act or 
omission endangers the lives, safety, 
health, property or comfort of the 
public’). 

Explosives as nuisance see Nui- 
sances [29 Cye 1272]. 

‘58. Peo. v. Cole,’ 28 Cal.’ A; 448, 
152 P 945; Peo. v. Lichtman, 173 N. 
Y. 63, 65 NE 854 [rev 65 App. Div. 
76, %2 NYS 511). 

[a] For example (1) where the 
object of the statute is to deter the 
destruction of places where a large 
number of people congregate, it is 
not necessary to allege and prove 
that defendant intended to injure 
some particular individual named in 
the indictment. Peo. v. Cole, 28 Cal. 
A. 448,152 P 945. (2) The use of com- 
pressed carbonic acid gas in the 
manufacture of soda water in the 
basement of a tenement house is not 
a misdemeanor under Penal Code 
§ 389 prior to its amendment L. 
(1902) e¢ 486, prohibiting the manu- 
facture of compressed gas or ex- 
plosive articles in tenement houses, 
where the gas is not manufactured 
on the premises. Peo. v. Lichtman, 
173 N. Y. 63, 65 NE 854 [rev 65 App. 
Div. 76, 72 NYS 511]. 


mary conviction for “storing inflam- 
mable goods,” following an informa- 
tion in like terms, cannot be sup- 
ported undera statutory regulation or 
by-law making it an offense to store 
“explosive material’ at a particular 
place; the defect is fundamental and 
the court cannot on certiorari amend 
the conviction to conform with the 
by-law. Rex v. Little, 27 CanCrCas 
422, 423, 10 WestWkly 893. 


59. State vy. Boylan, 79 Conn. 463, 
65 A 595. 
[a] For example, a statute pun- 


ishing the keeping for sale of any 
fluids for illuminating purposes in- 
flammable at less than 110° Fahren- 
heit applies to the agent employed by 
an oil company to draw off oil from 
a storage tank into a wagon tank, 
furnish it to grocers and others, re- 
ceive pay therefor, and send the 
pay to the company. State v. Boy- 
lan, 79 Conn. 4638, 65 A 595. 

‘60. Koscak v. State, 160 Wis. 255; 
152 NW 181. : 

61. Peo. v. Robertson, 284 Ill. 620, 
120 NE 539 [aff 210 Ill. A. 234]. 

62. State v. Helle, 1387 La. 388, 68 
S025, 4 
= an State v. Helle, 137 La. 388, 68 

64. State v. Helle, 1387 La. 388, 68 
S 735. 

[a]. For example, an information 
charging, substantially that defend- 
ant prepared an infernal machine, 
with the intention to destroy a 
French ship sailing between the port 
of New York and the city of Havre, 
in France, that, after manufacturing 
the machine and putting it in a box 
addressed to a person in Paris, 
France, the accused then placed the 
machine, so packed and addressed, in 
the Faust Hotel, New Orleans, in- 


,does not charge an offense. 


by rail to the city of New York, and 
there placed on a ship of the French 
line and which further alleges that 
the machine was so constructed that, 
by means of a mechanical device, it 
would explode at the end of six 
and one-half days from Dec. 22, 1914, 
the date set out in the information, 


State v. 
Helle, 187 Lia. 388,68 S 735. 

65. State v. Boylan, 79 Conn. 463, 
65 A 595. See Pec. y. Nobles, 1 N. 
Y. Cr. 459 (holding that the ques- 
tion of the quality of the oil is to 
be decided by the tests, methods, and 
instruments prescribed by the state 
board of health). 

{a] Suitability question for jury 
under conflicting evidence. State v. 
Boylan, 79 Conn. 468, 65 A.595. 


66. State v.. Boylan, 79 Conn. 463, 
65 A 595. 
[a] Instruction sustained, — “A 


fluid is inflammable, within the mean- * 


ing” of the statute, where upon the 
ignition of the liquid or its vapor 
by the application of fire, the process 
of burning or combustion, if not 
checked or interrupted by some out- 
side influence, continues until the 
fluid is consumed.” State vy. Boy- 
lan, 79 Conn. 468, 467, 65 A 595. 

eer Peo. v. Nobles, 1 N. Y. Gr, 


459. 
eee Anderson v. Savannah, 69 Ga. 
69. Act of July 3, 1866 (14 U. Ss. 
St.’ at L., 81 ¢ 162); U. S. Cr. G 
§§ 232-236. i ms. 
70. Ryan vy. U. S., 216 Fed. 13, 
132 CCA 257. 
71. See Watson v. St. Louis, ete., 


R. Co., 169 Fed. 942 (dictum). 
72. U.S. v. Saul, 58 Fed. 763. ° 
73. U. 8. v. Saul, 58 Fed, 763. 
74 U.S. v. Saul, 58 Fed. 763. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 51-54] 


nitroglycerine upon vehicles engaged in interstate 
passenger traffic extends also to dynamite made by 
mixing nitroglycerine with some solid and inert 
absorbent substance.7> Where the character of 
goods is discovered before their actual shipment 
which is thereby prevented, the person offering the 
goods for shipment is not liable for ‘a penalty im- 
posed for shipping them.7® A statute regulating the 
shipment of gun cotton is applicable to nitro cel- 
lulose, either wet or dry.7” 

[§ 52] C. Defenses. Under a statute punishing 
one who willfully causes by an explosive substance 
an explosion of a nature likely to endanger life or 
to cause serious injury to property, the word ‘‘wil- 
fully’’ does not mean maliciously but means delib- 
erately and the existence of a bona fide belief in a 
claim of right is not a defense.7® .In a prosecution 
_ for the carrying of explosives upon a train carrying 
passengers it is no defense that the accused was an 
officer in the army of a foreign country engaged in 
war and that the explosive was so carried for the 
purpose of being used in an alleged act of war in 
the enemy territory.” The fact that a wholesale 
dealer had no personal knowledge of the quality of 
the oil sold by him is not a defense.*° 

[§ 53] D. Indictment, Information, or Com- 
plaint. An indictment or information charging a 
violation of a statute punishing acts with reference 
to explosives is in general governed by the rules 
applicable to other criminal prosecutions.§+ An in- 
dictment charging a manufacturer of explosives with 
a failure to obey an order issued by an officer of 
the state as to the conditions in and about the fac- 

75. U.S. v. Saul, 58 Fed. 763. ment of an 


EXPLOSIVES 


indictment 


[250.J.] 215 


tory must charge that the order was issued by an 
officer vested with authority under the law.82 A 
statute making it a crime to make, procure, ete., 
explosives with intent to injure or unlawfully de- 
stroy life or property, is for the protection of prop- 
erty generally, and an indictment charging such 
crime need not name the person injured or the owner 
of the property to be destroyed.*? Where the in- 
dictment charges two offenses and the evidence is 
sufficient to establish one and not the other, a gen- 
eral verdict of guilty cannot be sustained.5* Under 
a statute making it unlawful to manufacture or pro- 
cure explosives with the intent to use them for the 
unlawful destruction of life or property, one guilty 
as accessory before the fact is to be indicted and 
punished as a principal, where the statute provides . 
that any person abetting or in any way assisting 

in making, manufacturing, buying, procuring, ete., 
such explosives knowing or having reason to believe 
that they are intended to be used by any person or 
persons in any way for the unlawful injury to or 
destruction of life or property shall be deemed a 
principal.’® There is no variance between an indict- 
ment charging an intent to use explosives for the 
unlawful injury to or unlawful destruction of life or 
property and evidence to prove that the property of 
a particular corporation was destroyed, since such 
evidence did not establish that only the property of 
that corporation was destroyed or that the purpose 
of defendants was to destroy only that property.*¢ 

| [§ 54] E. Evidence. It is necessary that every 
essential of the offense charged be established.§* On 
the trial of one for the unlawful manufacture of an 
is required} intended to use dynamite himself, 


7G. U.S. v. Chenoweth, 25 F. Cas. 
No. 14,792, 6 McLean 139. 

77. Gun Cotton Shipment, 38 Pa. 
Co. 552. 

78. Rex v. Bonner, 18 B. C. 454. 

79. Horn v. Mitchell, 232 Fed. 819, 
147 CCA 13. 

[a] Presumption.—Where the only 
authority asserted by the foreign 
officer is under his commission, no 
ground is afforded for extending to 
him any of the privileges or exemp- 
tions which might result from a find- 
ing that his act was a national act. 
Horn v. Mitchell, 232 Fed. 819, 147 
CCA 13. 

80. Peo. v. Nobles, 1 N. Y. Cr. 459. 

81. See cases infra this and fol- 
lowing notes. 

[a] Charge held sufficient. — “The 
said W. P. Burke, on or about the 
fifth day of February, A. D. 1910, at 
and in the county of Sonoma, State 
of California, did willfully, unlaw- 
fully, feloniously and maliciously de- 
posit and explode.at, in and near a 
dwelling-house, being a _tenthouse 
and place where human beings did 
then and there and theretofore usual- 
ly inhabit, assemble and frequent, 
pass and repass, dynamite, Hercules 
powder and other chemical com- 
pounds and explosives with the in- 
tent then and there to feloniously in- 
jure Lu Smith, a human being, and 
that by means of said deposit and 
exploding of said explosive said Lu 
Smith was thereby injured and en- 
dangered.” Peo. v. Burke, 18 Cal. A. 
72, 80, 122 P 435. 

[b] Definiteness.—An information 
for the malicious placing of an ex- 
plosive; near a dwelling house, de- 
scribing the explosive as “a certain 
nitroglycerine explosive,” commonly 
known as “dynamite” or “giant pow- 
der,” was not objectionable for in- 
definiteness as to the explosion 
charged, the substances all being 
nitraglycerine explosives. Peo. V. 

Swaile, 12 Cal. A. 192, 107 P 134. 
'{[e] Under the English Explosive 
Substances Act of 1883 the consent 
of the attorney-general to the prefer- 


and without it there is no jurisdic- 
tion to try the indictment, and a 
conviction will be quashed in the 
court of criminal appeal. Rex v. 
Bates, [1911] 1 K. B. 964. 

Indictments and informations gen- 
erally see Indictments and Informa- 
tions’ [22 Cyc 157]. 

82. Corthell v. State, 18 Oh. /Cir. 
Ct. 598, 8 Oh. Cir. Dec. -49. 

[a] Iustration.—Under a statute 
providing that an inspector of work 
shops and factories shall enforce its 
provisions and the authority to in- 
spect manufacturing , establishments 
and issue orders for changes or addi- 


tions is vested in such district in- 


spector as shall have been appointed 
to that duty by the chief state in- 
spector of work shops and factories, 
an indictment is insufficient which 
sets forth merely that an individual 
named, “one of the district inspectors 
of workshops and factories in and 
for the state of Ohio, and ‘inspector 
of: high explosives’ in and for said 
state aforesaid made this inspection 
and made this order,’ which it is 
charged that defendant disobeyed or 
failed to comply with, where there 
is no such office or any such officer 
as “inspector of high explosives’ un- 


der the statutes of Ohio. Corthell 
v. State, 18 Oh. Cir. Ct. 598, 8 Oh. 
Cir. Dec. 49. 


83. Peo. v. Robertson, 284 Ill. 620, 
120 NE 539 [aff 210 Ill. A. 234]. 
. Koscak v. State, 160 Wis. 255, 
152 NW 181. 
[a] For example, under St. (19138) 
§ 4398a, providing that, any person 
who shall make, manufacture, buy, 
sell, give away, transport, or have 
in posssesion any dynamite, etc., 
with intent that it shall be used for 
the injury or destruction of prop- 
erty or of persons, or knowing that 
such explosives are intended to be so 
used by any other person, shall be 
punished by imprisonment or fine, 
and so denouncing in effect two dif- 
erent offenses, where there was suf- 
ficient evidence to sustain a convic- 
tion on the ground that defendant 


while, as to the offense of keeping 
the explosive with knowledge that it 
was intended to be used by another 
person, defendant could not be guilty, 
the conviction could not stand, it be- 
ing impossible to say upon which 
branch of the statute defendant was 
convicted. Koscak v. State, 160 Wis. 
255, 152) NW! 184. 

85. Hronek v. Peo., 134 Ill. 139, 
24 NE 861, 23 AmSR 652, 8 LRA 837. 

86. Peo. v. Robertson, 284 Ill. 620, 
120 NE 539 [aff 210 Ill. A. 234]. 

87. Peo. v. Lichtman, 173 N. Y. 
68, 65 NE 854 [rev 65 App. Div. 76, 
72 NYS 511]; Koscak v. State, 160 
Wis. 255, 152 NW 181. 

{a] For example, under a statute 
punishing the making, etc., of explo- 
sives with intent to injure persons or 
property or ‘knowing such ‘explosive 
compounds are intended to be used 
by any other person or persons for 
any such purpose,” in order to sus- 
tain a conviction under the last 
clause, it. must appear that a per- 
son other than accused in fact in- 
tended to use the dangerous com- 
pound for an unlawful purpose and 
that the accused had knowledge 
thereof. Koscak v. State, 160 Wis. 
255, 152 NW 181. 

{b] A manufacturer of soda water 
in the basement of a tenement house 
used carbonic acid gas in the process. 
Such gas is a compressed gas, but 
there was no evidence that it was 
manufactured on the premises, and 
none to show that soda water is an 
explosive, or that its manufacture 
was dangerous. It was held not to 
support a conviction for a _misde- 
meanor, under Pen. Code § 389, be- 
fore the amendment by L. (1902) 
ce 486, prohibiting the manufacture of 
compressed gases or of any explosive 
articles. Peo. v. Lichtman, 173 N. Y. 
63, 65 NE 854 [rev 65 App. Div. 76, 72 
NYS 511]. 

{[c] Evidence held sufficient.—(1) 
Evidence of threatening letters from 
a friend of accused, an explosion in- 
juring the building of the threatened 
person, the running away of accused, 
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explosive the nature of the substance itself, the con- 
cealment of it, and the fact that it is unnecessary 
in his lawful business, and contemporaneous declara- 
tions, may all be considered in determining his un- 
In a prosecution for maliciously 
exploding dynamite near a dwelling house with in- 
tent to destroy the prosecuting witness, evidence 
that the prosecuting witness had borne accused an 
illegitimate child was admissible to show motive.8? 


lawful intent.®® 


EX PLOSIV ES—EX PORT 


with intent to 


Sg 5-55 


Where an information charged that defendant 
placed dynamite on the porch of a dwelling house 


endanger, intimidate, and terrify 


certain individuals, the court properly charged that 
the evidence was sufficient to sustain a conviction 
if it showed that defendant intended either to en- 
danger, to intimidate, or to terrify either of the per- 
sons designated.?° 


IV. FORFEITURES AND PENALTIES 


[§ 55] By some statutes a forfeiture of explo- 
sives unlawfully kept, together with a penalty for 


* EXPORT. As a verb. 


place.t 


and his acts when caught, held to 
warrant the jury in finding defend- 
ant guilty of the crime of “endan- 
gering life by maliciously placing ex- 
plosive near building” defined by Pen. 
iz: (Consol. li.) ec 40) -§ 1895, as 
amended by L. (1914) ¢ 362. Peo. v. 
Graffeo, 172 App. Div. 694, 158 NYS 
1038 [aff 220 N. Y. 722 mem, 116 NE 
1064 mem]. (2) Evidence of threat- 
ening letters, explosion wrecking 
store early in the morning, flight of 
accused, and his conduct when taken, 
in the absence of proof of any man- 
ner in which explosion could have 
occurred, except from act of accused, 
held sufficient proof of the corpus de- 
licti, in a trial for violation of Pen. 
L. § 1895 as amended in 1914, as to 
endangering life by maliciously plac- 
ing explosives. Peo. v. Graffeo, 172 
App, Div. 694, 158 NYS 1038 [aff 220 
N. Y. 722 mem, 116 NE 1064 mem]. 
(3) Evidence that defendant had in 
his possession a large quantity of 
dynamite and a number of bombs, 
that he had no legitimate need of 
such things, that he had threatened 
to kill certain persons by throwing 
bonds at them, and that he had 
shown a witness some unfilled bombs 
and told him that he would get dyna- 
mite with which to load them, is 
sufficient proof that defendant had 
procured such dynamite with intent 
to use it for the unlawful destruc- 
tion of the lives of said persons. 
Hronek v. Peo., 134 Ill. 139, 24 NE 
861, 23 AmSR 652, 8 LRA 837. (4) 
In a prosecution for exploding dyna- 
mite near a dwelling house with in- 
tent to injure a human being. Peo. 
v. Burke, 18 Cal. A. 72, 122 P 435. 

88. Hronek v. Peo., 134 Ill. 139, 
24 NH 861, 23 AmSR 652, 8 LRA 837. 

89. Peo. v. Burke, 18 Cal. A. 72, 
122 P 435. 

90. Peo. v. Swaile, 12 Cal. A. 192, 
107 P 134. 

91. See statutory provisions; and 
cases infra this note. 

[a] Limitation of power.—Where 
a statute provides for the forfeiture 
of gunpowder under certain condi- 
tions and for the regulation and re- 
ceipt by the firewards of the trans- 
portation and receipts of gunpowder 
within a city, the firewards have no 
authority to create a cause of for- 
feiture not authorized by the act. 
Trueman v. 403 Casks of Gun Pow- 
der, Thach. Cr. (Mass.) 14. ; 

[b] Receipt as freight.—(1) L. 
(1846) c¢ 291 § 20, providing for for- 
feiture of explosives found within 
certain portions of New York City, 


* By WILLIAM MorTIMER CROWTHER (Export-Extortio Est Crimen, 


In its primary, general 
or essential meaning, to carry or send out of a 
In its secondary, specific or especial mean= 
ing, to carry from a state or country, as wares in 
commerce ;* to send out from one country to an- 
other;? to send goods and merchandise from one 
country to another;* to send or carry out of the 


tion.® 


As 
Here, 


under certain conditions, exempts 
from the penalties elsewhere pre- 
scribed in the act a vessel receiving 
gunpowder as freight within the pro- 
hibited limits, although such gun- 
powder is not received from licensed 
dealers. Cathcart v. New York City 
Fire Dept., 26 N. Y. 529. (2) A stat- 
ute providing that it shall be unlaw- 
ful for any person-to have or keep 
gunpowder in excess of twenty-eight 
pounds in weight in any one house, 
store, etc., within certain limits in a 
state, extends to the mere receipt 
of gunpowder into the store of de- 
fendant for the purpose of being im- 
mediately packed and shipped to an- 
other state. Foote v. New York 
Fire Dept., 5 Hill (N. Y.) 99. 

[ec] English statutes.—(1) 23 & 
24 Vict. c 139 § 6, enacts that certain 
regulations shall be observed with 
regard to the “manufacture and keep- 
ing of ammunition,” one of which is 
that no “ammunition containing five 
pounds of gunpowder shall be kept 
in any place not licensed for that 
purpose.” An information preferred 
against the appellant, a gunmaker, 
who bought and kept ready-made 
cartridges to sell by retail, but did 
not manufacture them, alleged that 
he did unlawfully keep certain am- 
munition, namely, fifty thousand and 
four hundred cartridges containing’ 
five pounds weight and upwards of 
gunpowder, namely, eighty pounds of 
gunpowder, in a certain place with- 
out a license. He was convicted un- 
der the above section and § 7 (penalty 
clause), fined and adjudged to for- 
feit the ammunition, in excess of the 
quantity which might be lawfully 
kept. On a case stated, it was held 
that 23 & 24 Vict. c 139 § 6 ap- 
plies only to manufacturers of ex- 
plosive compositions keeping them, 
and that, therefore, the conviction 
under it of the appellant, who was 
not a manufacturer of the ammuni- 
tion he kept, was wrong. Webley v. 
Woolley, L. R. 7 Q. B. 61. (2) The 
appellants, makers of gunpowder, 
neglected to provide thunder rods or 
lightning conductors in connection 
with a store magazine where gun- 
powder was kept by them, in breach 
of the Gunpowder Act (1860) § 2 
regulation 9. Upon an information, 
justices ordered the powder therein 
to be forfeited, and fined the ap- 
pellants 1s. for every pound so for- 
feited, such forfeiture and penalty 
being imposed by § 4 upon persons 
making gunpowder contrary to the 
act, or keeping in any mill or place 


ried out of the United States.’ 
constitution and laws of the United States, gener- 


their keeping, is imposed.91 


state, for the purpose of sale, trade or disposi- 


a noun. <A thing exported, the article it» 
self;® the correlative of ‘‘import,’’ or ‘‘impost.?? 7 
the word conveys the idea of something ear- 


As used in the 


gunpowder contrary to the provi- 
sions therein before contained, It 
was held, upon a ease stated, that 
for this offense the appellants could 
not be liable to this’ forfeiture and 
penalty. Eliott vy. Majendie, L. R. 
7 Q. B. 429. .(8) By the 12 Geo. III 
c 61 § 11, no person shall have or 
keep at any one time more than fifty 
pounds of gunpowder in any house, 
ete., within the cities of London or 
Westminster, or within three miles 
of either of them, or within any city 
or borough, or market town of Great 
Britain, or one mile of it. It was 
held that this does not apply to a 
temporary deposit in a warehouse, 
with a view to being sent on. Biggs 
v. Mitchell, 2 B.& 0S: 523,:110° HCL 
523, 121 Reprint 1167. 

1. Swan, etc., Co. v. U. S., 190:'U. S. 
143, 145, 23 SCt 702, 47 L. ed. 984, 

2. Webster D, [quot Kidd v. Flag- 
ler, 54 Fed. 367, 369]. 

[a]. “Export” and “import” “have 
a technical meaning in the law.” 

. S._v. The Forrester, 25 F. Cas. 
No. 15,182, Newb. Adm. 81, 94. 

{b] To carry out as an article of 
trade.—Where a statute provided that 
if any person should unlawfully ex- 
port a slave from the state, the slave 
should become free, it was held that 
“the true meaning of the term ‘ex- 
port’ in this connection, is the taking 
or carrying out as an article of trade 
or merchandise. It, is a mercantile 
term. If a man carry his slave as a 
body ‘servant, for his own use, and 
bring him tack, it is not exporting.” 
State v. Turner, 5 Del. 501, 502. 

8. Swan, ete. Co. v. U. S., 190. 
S. 148, 145, 23 ‘SCt 702, 47 L. ed. 984. 

4 Kidd v. Flagler, 54 Fed. 367, 369 
[quot U.S. v. The Forrester, 25 F. 
Cas. No. 15,132, Newb. Adm, 8, and 
cit Bouvier L. D.; Rapalje & L. L. D.]. 

5. State v. Turner, 5 Del. 501, 502. 

6. Dooley ‘v. U.S. 183 "U.S 151, 
174, 22 SCt 62, 46 L. ed. 128. 
Persons excluded.—Hx p. Mar- 
tin, 7 Nev. 140, 142, 8 AmR 707. 

[b] A dead body of a human being 
not being property, such body is not 
an export within the constitutional 
provision that no state ghall levy 
any duty on exports. In re Wong 
Yung Quy, 2 Fed. 624, 6 Sawy. 442. 

7. Woodruff v. Parham, 8 Wall. 
CULV Ss) 91237 13h) 19. ie Gale BRD [eit 
Brown v. Maryland, 12 Wheat. (U. 8.) 
419, 6 L. ed. 678]; U. S. v. The For- 
rester, 25 F. Cas. No. 15,132,, Newb. 
Adm. ee 

8. ooley v. U. S., 188 U. S. 151 
154, 22 SCt 62, 46 L. ed. 128, 


phrases). 


a 
Ete., inclusive except the Spanish words and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


: 


ally, the transportation of goods from this to a for- 
eign country,? and the term embraces only articles 
exported to foreign countries, and does not include 
those exported from one state into another. 

In its ordinary sense, carried out of 
the port.11_ A term applied to merchandise when it 


Exported. 


is unloaded at a foreign port.!2 


EXPORTATION. A severance of goods from the 
mass of things belonging to this country with an 
intention of uniting them to the mass of things be- 
longing to some foreign country or other;1* the act 
of carrying or sending - merchandise abroad ;* the 
transportation of merchandise from one country to a 


foreign country.1® 


Period of the exportation. The termination of ex- 


“The word is susceptible of being 
applied to articles introduced from 
one State into another.” Woodruff v. 
Parham, 8 Wall. (U. S.) 123, 132, 19 
L. ed. 382. See also Dooley v. U. S., 
183 U. S. 151, 153, 22 SCt 62, 46 L. ed. 
128 (“The words ‘import’ and ‘export’ 
are sometimes vsed to denote goods 
passing from one State to another’). 
To same effect Muller v. Baldwin, 
HR: 9 Oy B: 457, 461) 

[a] Pork owned by nonresidents 
of a city, which had been brought 
there by them to be slaughtered, 
cured, and stored there subject to 
their order, was not an export within 
the meaning of the city charter ex- 
empting from taxation property in- 
tended for export. Powell v. Madi- 
son, 21 Ind. 335, 339. 

[b] Timber which is cut in the 
forest and intended for exportation, 
and partially appropriated for that 
purpose by being deposited at a 
place or port of shipment within the 
State, and being owned by persons 
residing in another state, is not an 
export. Coe v. Errol, 116 U. S.. 517, 
67 SCt .475, 29. i..ed. ‘715. 

[c] The term has also been held 
not to include: (1) A bill of ex- 
change. _ Ex p. Martin, 7 Nev. 140, 
143, 8 AmR 707 [cit Woodruff v. 
Parham, 8 wail. ¢@. -S.). 123) :131, 7799 
L. ed. 382). (2) An excise laid on to- 
bacco before itS removal from the 
factory. Turpin v. Burgess, 117 U.S. 
504, 506, 6 SCt §35, 29 L. ed. 988 
{cit Coe v. Errol, 116 U. S. 517, 6 SCt 
475, 29 L. ed. 715]. 

9. Swan, ete., Co. v. U. S.,190 U.S. 
143, 145, 23 SCt 702, 47 L. ed. 984. 

“True, the coniext may sometimes 

give it a narrower meaning, and in 
-the execution of administrative af- 
fairs of government it may have been 
applied to cases in which there was 
not in the full sense of the term 
an exoortation, yet these are excep- 
tions and do not destroy its general 
signification. It cannot mean simply 
a ‘earrying out of the country.... 
Nor would the mere fact that there 
was no purpose of return justify the 
use of the word ‘export.’ ” Coal placed 
on a steamer in San Francisco to 
be consumed in propelling that ves- 
sel to San Diego would never be so 
designated. Another country or state 
as the intended designation of the 
goods is essential to the idea of ex- 
portation. Swan, etc., Co. v. U. S., 
S190-U;, 3S. 143, 045; 23 -SCt. 702, 4703, 
47 L. ed. 984. 

[a] New York to Porto Rico.— 
A shipment of-goods from New York 
to Porto Rico does not come within 
the term “exports.” Dooley v. U. S., 
288 Oe GS.) 2150511535112 2" (SCt. 62," 64, 
46 L. ed. 128. 

10. Woodruff v. Parham, 8 Wall. 
CUBES tes a1382, 19 steaveds "382 “cit 
Dooley v.-U. S., 183 U.S. 151, 153, 
22 SCt 62, 46 L. ed. 128; Patapsco 
Guano Co. v. Board of Agriculture, 
171 U. S. 345, 350, 18 SCt 862, 43 
L. ed. 191; Pittsburg, etc., Coal Co. 
v. Louisiana, 156 U. S. 590, 600, 15 
SCt 459, 39 L. ed. 544; Ex p. Martin, 
7 Nev. 140, 143, 8 AmR 707; Rother- 
mel y. Meyerle, 136 Pa. 250, 262, 26 
A 583, 9 LRA 366]. 


EX PORT—EX POSE 


_ [a] The term “marketers” as used 
in an order for goods, reading: “If 
reasonable ship to-morrow, Thursday, 
four to six loads marketers,” is to 
be construed as meaning cattle such 
as the person sending the order 
would want to sell to the retail trade. 
The term distinguishes the cattle 
for that trade from those which are 
to be exported. “Marketers” are sup- 
posed to weigh about one thousand 
two hundred pounds, and “exporters” 
about one thousand four hundred 
pounds. Western Union Tel. Co. v. 
Lehman, 106 Md. 318, 325, 67 A 241,, 
14 AnnCas 736. . 
[b] Place of export.—An inland 
town from which butter was sent 
direct to a foreign country was held 
not a place of export within an Eng- 


lish _ statute. Hayes y. Dexter, 13 
DA OHM i228 

11. Muller vy. Baldwin, L. R. 9 
Q. B. 457, 461. it 
M a Kidd v. Flagler, 54 Fed. 367, 
70. 

13. 17 Op. Attys.-Gen. 583 [quot 
Swany ete.,.-1Coy vieeCWi2S.)190eU! US! 


143, 145, 23 SCt 702, 47 L. ed. 984]. 
[a] Exportation is not the clear- 
ance outward, but the actually going 
out of the port; and if a vessel is 
cleared outward, and has paid the 
export duty, and new export duties 
are laid before she actually leaves 


port, the new duties attach to the 
cargo. U. S. v. Lyman, 26 F. Cas. 
No. 15,647, 1 Mason 482. To same 


effect Rex v. Dixon, 11 Price: 204, 209. 

{b] “Shipped fox exportation.”— 
The tezislature has on various occa- 
sions used the word “exportation” in 
a sense less extensive than the ex- 
porting of commodities to foreign 
ports or places, and in the more 
restrained sense of carrying com- 
modities from one port to another 
within the kingdom; and, where the 
language of an act of parliament is 
ambiguous, that construction is to 
be adopted which is most favorable 
to the public. Therefore, where an 
act of parliament contained a clause 
authorizing a railway company to de- 
mand a rate, not exceeding 4d per 
mile, on all coal carried along the 
railway, and the subsequent clause 
directed that for all coal “shipped 
for exportation” a rate not exceed- 
ing %d per ton per mile should be 
charged, coal shipped for London was 
to be considered as shipped for ex- 
portation. Stockton, ete., R. Co. v. 
Barrett, 7 M. & G. 870, 879, 49 ECL 
870, 135 Reprint 353; Stockton, etc., 
R. Co. v. Barrett, 2 M. & G. 134, 163, 
40 ECL 528, 138 Reprint 692. 

14. Thompson y. U. S., 142 U. S. 
471, '477, 12 SCt 299, 35 Li. ed; 1084. 

15. Swan, etc., Co. v. U.S.,190 U.S. 
143, 146, 23 SCt 702, 47 L. ed. 984. 
f 20 How. 


16. Sampson vy. Peaslee, 
COLES DSU 578; Tbe keds 10220 
17. Sampson vy. Peaslee, 20 How. 


S.) 571, 578; 15 L. ed. 1022. 
18. Webster D. [quot Shannon y. 
Peo., 5 Mich. 71, 90] 

19. Adams py abe Co. v. Schles- 
inger, 75 Pa. 246. 256. 
; (al “Deposit” distingnished.—‘‘De- 
posit” and “exposed” not only do not 
mean the same thing, but are often, 


(U. 


(5 O'r.) a7 


portation;'® that point of time when the act of 
exportation is complete.17 

_ EXPOSE. To remove from shelter;*8 to bring 
into view;?® to display;?° to exhibit ;*1 to point out 
or show to the bystanders;?2 to place in a situation 
to be affected or acted on.28 
make liable;?* to subject.? 
child or. children, to abandon; to cast out to 
chance;** to turn or cast out;2% to place or leave in 
a probably fatal position ;?° to place abroad, or in a 
situation unprotected.%° 

_ Exposed. A word which may have different mean- 
ings according to the circumstances of the differ- 
ent cases in which it is used;*1 in each case one must 
look to the surrounding circumstances in order to 


In reference to pain, to 
With reference to a 


perhaps generally, used to express 
opposite ideas. Things are often 
deposited so as to be not exposed, 
and for that purpose one word 
scarcely suggests the other; hence 
the information does not charge the 


offense defined by the statute. State 
v. Pratt, 54 Vt. 484, 486. To same 
effect Barlow v. Terrett, ELSon eee 


Q. B. 107, 109. 

_20. Adams Express Co. v. Schles- 
Singer, 75 Pa, 246, 256. 

_21. Adams Express Co. v. Schles- 
Singer, 75 Pa. 246, 256. 

_22. Adams Express Co. y. Schles- 
Singer, 75 Pa. 246, 256. 

23. Webster D. [quot 
Peo., 5 Mich. 71, 90]. 

24. Webster D. [quot 
Peo., 5 Mich. 71, 90]. 

25. Webster D. [quot 
Peo., 5 Mich. 71, 90], 

26. State y. Eckhardt, 
133 SW 321, 322. 

27. Webster D. [quot 
Peo., 5 Mich. 71, 90}. 

28. State v. Eckhardt, 
133 SW 321, 3822: 

29. State v. Eckhardt, 
133 SW 321, 322. 

30. Webster D. [quot Shannen vy. 
Peo., 5 Mich. 71, 90]. See also In- 
fants [22 Cye 526]. 

31. Crane y. Lawrence, 25 Q. B. D. 
152, 154. 

[a] “Exposed for sale.”—Com. v. 
Byrnes, 158 Mass. 172, 33 NE 343; 
Com. v. Atkins, 136 Mass. 160; 161s 
Com. v. McCue, 121 Mass. 358, 359; 
State v. Wells, 69 N. H. 424, 425, 45 
A 143, 48 LRA 99; Reg. v. Dennis, 
[1894] 2 Q. B. 458; Wheat v. Brown, 
[1892] 1 Q. B. 418, 481: Crane v. 
Lawrence, 25 Q. B. D. 152, 154; White 
ve Meovil,s 615i.) JAMe 2G. 218. (2s 

[b] “Exposed to the air.”—Crane 
v. Lawrence, 25 Q. B. D. 152, 154. 

[c] “Exposed to contagious dis- 
eases.”—In re Smith, 146 N. Y. 68, 76, 
40 NE 497, 48 AmSR 769, 28 LRA 820. 

[d] “Exposed to injury.” — A 
brother of deceased, who died single, 
and who is one of the heirs at law 
and largely interested in the estate, 
is one exposed to injury within a 
statute providing for an action by 
one exposed to injury against an ex- 
ecutor who shall waste the estate. 
Treat’s App., 40 Conn. 288, 291. 

[e] “Exposed to sale.’—Eberle v. 
Mehrbach, 55 N. Y. 682; Boyton v. 
Page; "13% Wendi CN. oY). #2e5er 429) 
Adams Express Co. v. Schlessinger, 
75.) Pa.’ 246, 256. 

{f] “Exposed to view.”—Where 
the charter of a turnpike company 
requires them to keep their rates of 
toll “exposed to view,” such phrase 
means exposed to the view of travel- 
ers passing the gate, and it is not 
sufficient that the rates of toll be 
written and pasted up in a tollhouse. 
Centre Turnp. Co. v. Smith, 12 Vt. 
212, 216. See also Crane v. Law- 
rence; '25'Q. B. D. 152,154; 

[ge] “Exposed to water.”—Crane 
v. Lawrence, 25 Q. B. D. 152, 154. 

{h] “Exposed or deposited for 
sale.”—-White v. Redfern, 5 Q. B. D. 
15; Reg. v. Dennis, [1894] 2 Q. B. 
458, 465. 

[i] “The distinction between sell. 


Shannon y. 
Shannon v. 
Shannon y. 
232 Mo. 49, 
Shannon’ y. 
232 Mo. 49, 
232 Mo. 49, 
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ascertain what the word means.*? 


Exposed places. As applied to streets, dangerous 


places.3° 


Exposing buildings. In fire 


in fixing the rate.** 


EXPOSICION DE PARTO. In Spanish law, the 
abandonment or exposure of persons, as of chil- 


dren.*®° 


EXPOSITIO CONTEMPORANEA EST FORTIS- 


SIMA IN LEGE.** 


EXPOSITIO, QUA EX VICERIBUS CAUSA 
NASCITUR, EST APTISSIMA ET FORTISSIMA 


IN LEGE.?” 
ing and exposing and depositing for 


sale is well known to the _ legisla- 
ture.’ Barlow v. Terrett, [1891] 2 
Q. B. 107, 109. See also Vend [89 


Cye 1127 note 60]. 

32. Crane v. Lawrence, 25 Q. B. D. 
152, 154. 

33. Hubbell v. Yonkers, 104 N. Y. 
434, 440, 10 NE 858, 58 AmR 522, 

34. Macatawa Transp. Co. v. Fire- 
man’s Fund Ins. Co., 168 Mich, 365, 
134 NW 1938, 194, AnnCas1913C 69. 

35. Escriche Diccicnario. See 
Abandono 1 C. J. p 13; Expose ante 

OTs 
P 36. A maxim meaning ‘A contem- 
poraneous exposition is the most 
powerful in law.” Sage v. Wilcox, 
6 Conn. 81, 89; Williams v. Brace, 5 
Conn, 190, 195. 

“The maxim rests on this unques- 
tionable truth, that the persons liy- 
ing at the time when a law is en- 
acted, are better able to ascertain 
the mischief at which it was aimed, 
and consequently, the legislative in- 
tent, than those persons are, who 
come into existence at a period re- 
motely subsequent. Hence, if the 
language in ancient charters has be- 
come obscure from antiquity, or the 
construction is doubtful, the constant 
and immemorial usage under the 
instrument, may be resorted to, for 
the purpose of explanation; and in 
the case of an act of parliament, 
universal usage is a proper exposl- 
tor, where the language is, in any 
respect, ambiguous.” Sage v. Wilcox, 
6 Conn. 81, 89. é 

37. A maxim meaning “An expo- 
sition, which springs from the vitals 
of a cause, is the fittest and most 
powerful in law.” Adams Gloss. 

[a] Applied in: Sutton’s Hospital 
Case, 10 Coke 28a, 24b. 

88. Escriche Diccionario. 

89. See Statutes [386 Cye 1222]. 

40. See Constitutional Law § 803 
et seq. 

41. Exposure: ; 

Causing death see Homicide [21 Cye 
771) 


Obtaining property under threat of 
exposure see Larceny [25 Cyc 40]. 
Of person: ; 

Child see: Infants [22 Cyc 526]; 
Parent and Child [29 Cye 1677]. 

Compelling as incriminating evi- 
dence see Criminal Law § 1100. 

Indecent see Obscenity [29 Cyc 
1316]. 

To danger see Accident Insurance 
§§ 89-91, 111, 112; Negligence [29 
Cye 518]. ; 

To inclemency of weather see As- 
sault § 182. 

Poison see Poisons [31 Cye 898]. 

42. Davis v. Western Home Ins. 
Co., 81 Iowa. 496, 498, 46 NW 1073, 
25 AmSR 509, 10 LRA 359. 
| 48. Davis v. Western Home Ins. 
Co., 81 Iowa 496, 498, 46 NW 1073, 
25 AmSR 509, 10 LRA 359. 

44. Davis v. Western Home Ins. 
Co., 81 Iowa 496, 498, 46 NW 1073, 
25 AmSR 509, 10 LRA 359. 

fa] “Exposure to obvious dan- 
ger.”—-Stepping from a moving train 
irrespective of the speed at which it 


insurance a term 
meaning only such buildings as would tend to in- 
erease the risk, and might naturally be considered 


548, 550, 40 NW 839. 


EXPOSE—EX PRESS 


a [§1 


EXPOSITO. In Spanish law, an exposed child.** . 


buildings.*° 


; 51 
given;° 


is moving is not as a matter of law 
an “exposure..to obvious danger.” 
National L.;. ete; Ins. Co, v. Lokey, 
166 Ala. 174, 52 S 45, 47. See gen- 
erally Accident Insurance §§ 111, 112. 

[b] “Exposure to unnecessary 
danger” (1) is a term which is 
equivalent to negligence (Sawtelle v. 
Railway Pass. Assur. Co., 21 F. Cas. 
No, 12,3892, 15 Blatechf. 216), (2) a 
greater degree of negligence than a 
mere failure to exercise ordinary 
eare (Shevlin vy. American Mut. Acc. 
Assoc., 94 Wis. 180, 185, 68 NW 866, 
36 LRA 52), (38). knowledge of a 
danger, and willingness to encoun- 
ter it, but not such as happen from 
the mere failure to shun a danger 
unknown (Jamison. v. Continental 
Casualty Co., 104 Mo..A. 306, 78 SW 
812, 814). (4) It implies an inten- 
tional act and excludes mere thought- 
lessness.. Irwin y. Phoenix Acc., etc., 
Ben. Assocs 127 Mich. 630, 86 NW 
1086. (5) The term’ has been applied 
to the running along the tracks in 
front of it, in the nighttime, for the 
purpose of getting on a train ap- 
proaching in the opposite direction 
on a parallel track. Tuttle y..Trav- 


elers’ Ins;,: Co.,::184 Mass. 175; 176, 
45 AmR 316. 
[c] “Exposure or occupation,” etc. 


—The phrase “exposure or occupa- 
tion classed by this company as more 
hazardous,” in a life policy, was con- 
strued to mean distinct classified oc- 
cupations or employments, such as 
railroad conductors, brakemen, en- 
gineers, blacksmiths, carpenters, etc. 
Miller v. Travelers’ Ins. Co., 39 Minn. 

See Hoffman 

v. Standard L., ete., Ins. Co., 127 N. C. 

337, 341, 37 SEH 466 (construing the 

same term). See generally Accident 

Insurance §§ 81-91. 

45. Chaftee v. Cattaraugus County 
Mut. Ins. Co., 18 N. Y, 376, 381; Wil- 
son vy. Standard F. Ins. Co., 29 U. C. 
Cr P3808, 35, 

46. Express: 

Abandonment of patent see Patents 
[30 Cye 870]. 

Agency see Agency § 29; Husband 
and Wife [21 Cyc 1235]. 

Agreement see Contracts § 6. 

Assignment of maritime © lien 

‘Maritime Liens [26 Cye 801]. 

Authority see Agency § 217; Wills 
[40 Cye 1820]. 

Company see Carriers § 24. 

Connivance see Divorce § 211. 

Consideration see Contracts § 144; 
Deeds §§ 42-49. 

Contract see Contracts § 6. 

Covenant see Covenants § 2. 

Emancipation see Parent and Child 
[29 Cye 1673]. 

Grant of easement see Easements 
§§ 89-101. 

Malice see Criminal Law § 44; Homi- 
cide [21 Cye 707]; Libel and Slan- 
der [25 Cye 372]. 

Notice see Notice [29 Cye 1113]. . 

Repeal see Municipal Corporations 
Let nie 385]; Statutes [36 Cyc 


Trust see Trusts [39 Cyc 24]. 
Warranty see Warranty [40 Cyc 492]. 
47. Worcester D. [quot U. S. v. 


see 


EXPOSITORY STATUTE.*® : 

EX POST FACTO LAW.*° 

EXPOSURE.** 
openness to danger ;** accessibility to anything that 
may effect, especially detrimentally.** 

EXPOSURES. 
has been held to mean precisely the same thing as 


The state of being exposed ;*? 


In fire insurance, a term which 


EXPRESS.*¢ [§ 1] A. As an adjective. Given in 
direct. terms;*? direct ;*8 directly stated;*® distinetly 
expressed or indicated;5° distinctly and pointedly 
clear ;°? 
plicit ;54 definite;5> manifest; plain;°’ declared in 


clear] made known;°?  ex- 
yi ) 


Chicago, etc., R. Co., 151 Fed. 84, 92; 
State v. Hyde, 121 Ind. 20, 34, 22 

NE 644; State v. Denny, : 

449, 464, 21 NE’ 274, 4 LRA 65; Evans- 

ville v. State, 118 Ind. 426, 443, 21 

NE 267, 4 LRA 938; McGuire v. Allen, 

108 Mo. 403, 414, 18 SW 282]. 

[a], “Express” directions in a will. 
Greenough v. Greenough, 11 Pa. 489, . 
496, 51 AmD 567. 

48. Century D. [quot U. S. v. Chi- 


cago, ete. R. Co., 151 Fed. 84, 92]; 
Zell Cycl, [quot State vy. Hyde, 121 
Ind. 20, 34, 22 NE 644; Evansville 


v. State, 118 Ind. 426, 448, 21 NE 
267, 4 LRA 93]. 

49. Webster D. [quot U.S. v. Chi- 
cago, ete., R. Co., 151 Fed. 84, 92; 
State v. Hyde, 121 Ind. 20, 34, 22 NE 
644; Hovey v. State, 119 Ind. 395, 412, 
21 NE 21; Evansville v. State, 118 
Ind. 426, 4438, 21 NE 267, 4 LRA 93; 
McGuire v. Allen, 108 Mo. 403, 415, 
18 SW 282]; U.:S. v. Chicago, ¢ete.,.R. 
Co., 151 Fed. 84, 92. y 

50. Century D. [quot U. S. v. Chi- 
cago, ete., R..Co., 151 Fed. 84, 92]. 

51. Webster D. [quot State -y. 
Hyde, 121 Ind. 20, 34, 22 NE 644; 
Hovey v. State, 119 Ind, 395, 412, 21 
NE 21; Evansville v. State, 118 Ind. 
426, 448, 21 NE 267, 4 LRA 93; Mc- 
Guire v. Allen, 108 Mo. 4038, 415, 18 
SW 282]; U.-S. v. Chicago, ete., R 


oi, :151 Weds 84; A 
52, Webster D. [quot State v. 
Hyde, 121 Ind. 20, 34, 22 NE 644; 


Hovey v. State, 119 Ind. 395, 412, 21 
NE 21; Evansville v. State, 118 Ind. 
426, 448, 21 NE 267, 4 LRA 93; Mc- 
Guire v. Allen, 108 Mo. 4038, 415, 18 
SW 282]; Worcester D. [quot U. S. 
v. Chicago, etc., Co., 151, Bed. 
84, 592; State v.. Hyde, 121 Ind. 20, 
34, 22 NE 644; State v. Denny, 118. 
Ind. 449, 464, 21 NE 274, 4 LRA 65; 
Evansville v. State, 118 Ind. 426, 
443, 21 NE 267, 4 LRA 93]; Zell Cycl. 
[quot State v. Hyde, 121 Ind. 20, 34, 
32 NE 644; Evansville v, State, 118 
Ind, 426, 448, 21 NE 267, 4 LRA 93]. 

53. Century D. [quot U. S. v. Chi- 
cago, etc., R. Co., 151 Fed. 84, 92]. 

54. Century D. [quot U.S. v. Chi- 
eago;, ete., R. Co., 151, Wed. 84, 927; 
Worcester D. [quot U. S. v. Chicago, 
etc., R. Co.,_ 151 Fed. 84, 92; State v. 
Hyde, 121 Ind. 20, 34, 22 NE 644; 
State v. Denny, 118 Ind. 449, 464, 21 
NE 274, 4 URA 65; Evansville v. 
State, 118 Ind. 426, 443, 21 NE 267, 
4 LRA 938; McGuire vy. Allen, 108 Mo. 
403, 414, 18 SW 282]. 

55. Worcester D. [quot U. Ss. v. 
Chicago, etc., R. Co., 151 Ped: 84, 92: 
State v. Hyde, 121 Ind. 20, 34, 22 NE 
644; State v. Denny, 118 Ind. 449, 
464, 21 NE 274, 4 LRA 65; Evansville 
v.. State, 118 Ind. 426, 443, 217 NH 
267, 4 LRA 93; McGuire v. Allen, 108 
Mo. 408, 414, 18 SW ' 282]. 

56. Worcester D. [quot U. S. v. 
Chicago, ete.) Ra (Co..| 151 -Wed.iei84s 
92; State v. Hyde, 121 Ind. 20, 34, 
22. NE 644; State v. Denny, 118 Ind. 
449, 464, 21 NE 274, 4 LRA 65; Evans- 
ville v, State, 118 Ind. 426, 443, 21 
NE 267, 4 LRA 93; McGuire v. Allen, 
108 Mo. 403, 414, 18 SW 2821]. 

57. Century D. [quot U. S, v. Chi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§- 1] 


terms ;°* set forth in words;®® manifested by direct : 
appropriate language, as distinguished from that 
which is inferred from conduct;®° unambiguous;* 
not ambiguous ;°? not dubious;® not implied * or left 
to inference ;°> made known and not left to impliea- 
tion;°* made known distinetly and explicitly, and 
not left to inference or implication;*? made unam- 
biguous by special intention;** stated or declared, 
as opposed to implied;*® commonly used in contra- 
Also, pertaining to 


distinction to ‘‘implied.’’ 7° 
quick or special delivery.” 


cago, etc., R. Co., 151 Fed. 84, 92]; 
Webster D. [quot State v. Hyde, 121 
Ind. 20, 34, 22 NE 644, Hovey v. 
State, 119 Ind. 395, 412, 21 NE 21; 
Evansville y. State, 118 Ind. 426, 443, 
21 NE 267, 4 LRA 938; McGuire v. 
Allen, 108 Mo. 403, 415, 18 SW 282]; 
Worcester D. [quot U. S. v. Chicago, 
etce:,. R.. Co,, 151 Fed. 84,92; State 
v. Hyde, 121 Ind. 20, 34, 22 NE 644; 
State v. Denny, 118 Ind. 449, 464, 21 
NE 274, 4 LRA 65; Evansville v. 
State, 118 Ind. 426, 4438, 21 NE 267, 
4 LRA 938]; Zell Cycl. [quot State 
v. Hyde, 121 Ind. 20, 34, 32 NE 644; 
Evansville v. State, 118 Ind. 426, 443, 
21 NE 267, 4 LRA 93]. 


58. Black L. D. [quot U. S. v. Chi- 
Gago, ele,, EK. Co. 151° Med.- 84,°'92]: 
59. Black L. D. [quot U. S. v. Chi- 
cago, etc., R. Co., 151 Fed. 84, 92]. 
60. Black L. D. [quot U. S. v. Chi- 
cago, ete., R. Co., 151 Fed. 84, 92]. 
61. Century D. [quot U. S. v. Chi- 
cago, ete., R. Co., 151 Fed. 84, 92]. 
62. Zell Cycl. [quot State v. Hyde, 
121 Ind. 20, 34, 22 NE 644; Evans- 


ville v. State, 118 Ind. 426, 443, 21 
NE 267, 4 LRA 93]. 

63. Worcester D. [quot U. S. v. 
Chicago, etc., R. Co., 151 Fed. 84, 92; 
State v. Hyde, 121 Ind. 20, 34, 22 NE 
644; State v. Denny, 118 Ind. 449, 
464, 21 NE 274, 4 LRA 65; Evansville 
v.. State, “118 “Ind: 426,-4435" 21) NE 
267, 4 LRA 93; McGuire v. Allen, 108 
Mo. 403, 414, 18 SW 282]. 

64. Worcester D. [quot U. S. v. 
Chicago, etc., R. Co., 151 Fed. 84, 92; 
State v. Hyde, 121 Ind. 20, 34, 22 
NE 644; State v. Denny, 118 Ind. 449, 
464, 21 NE 274, 4 LRA 65; Evansville 
vy. State, 118 Ind. 426, 443, 21 NE 267, 
4 LRA 93; McGuire v. Allen, 108 Mo. 
403, 414, 18 SW 2821. 

65. Webster D. [quot State v. 
Hyde, 121 Ind. 20, 34, 22 NE 644, 
Hovey v. State, 119 Ind. 395, 412, 21 
NE 21; Evansville v. State, 118 Ind. 
426, 443, 21 NE 267, 4 LRA 93; Mc- 
Guire v. Allen, 108 Mo. 408, 415, 18 
SW 2821; U. S. v. Chicago, ete, R. 
Co., 151 Fed. 84, 92. 

66. Bouvier L. D. [quot U. S. v. 
Chicago, ete., R. Co., 151-Fed. 84, 92; 
State v. Denny, 118 Ind. 449, 464, 21 
NE 274, 4 LRA 65]. ‘ 

67. Black L. D. [quot U.S. v. Chi- 
cago, etc., R. Co., 151 Fed. 84, O2iN¢ 


68. Webster D. [quot State _ v. 
Hyde, 121 Ind. 20, 34, 22 NB 644; 
Hovey v. State, 119 Ind. 395, 412, 21 


E 21; Evansville v. State, 118 Ind. 
aO8. 443, 21 NE 267, 4 LRA 93; Mc- 
Guire v. Allen, 108 Mo. 4038, 415, 18 
Sw 282]; U. S. v. Chicago, etc., R. 
Co., 151 Fed. 84, 92. 

69. Bouvier L. D. [quot U. S. v. 


Chicago, etc. R. Co., 151 Fed. 84, 
92: State v. Denny, 118 Ind. 449, 
464. 21 NE 274. 4 LRA 65]. 


[quot U. S. v. Chi- 
151 Fed. 84, 92]; 
44 Ark. 213, 
Vv 


70. Century D. 
cago, etc., R. Co., 
Howcott v. Kilbourn, 4 
215; United German Silver Co. : 
Bronson, 92 Conn. 266; 102 A 647, 
648: Foute v. Bacon, 24 Miss. 156, 
164: St. Louis v. Kellman, 235 Mo. 
687, 139 SW 443, 446; Peo. v. Albany, 
etc., R.Co., 37 Barb. (N. Y.) 216, 218; 
Roumage v. Mechanics’ F. Ins. Co., 
49 oN J. 10; 424;° Lanedon --v. 
Astor, 10 N. Y. Super. 477, 561; War- 
ner v. Beers, 23 Wend. (N. Y.) 103. 
176; Raley v. Umcatilla County, 15 
Or, 172, 179,.13 P 890, 3 AmSR 142. 

[a] “Express” and “special” are 
distinguished from ‘implied and 


_ EXPRESS 


Phrases: 
seni (7.88 


press 


[25C.5.] 219 


‘‘Express adoption,’’7? ‘‘express as- 
‘fexpress 
pany,’’*® ‘‘express condition,’’7* ‘‘express confes-: 
sion,’’ 7? ‘‘express corporation,’’ 7 ‘‘express dec- 
laration,’’’® ‘‘express facility,’’ 8° ‘‘express man- 
date,’’ §1 ‘‘express matter,’’ 8? ‘‘express messen- 
ger,’’ 83 “‘express obligation,’’ 8 ‘‘express prom- 
ise,’’ §5 ‘express provision to the contrary,’’ 8¢ ‘‘ex- 
provisions 
revocation,’’ 8§ express understanding,’’ 8° ‘‘express 


business,” “4 ‘‘express com- 


of any  statute,’’8? ‘‘express 


wagon,’’ °° ‘‘express waiver,’’®! ‘‘express or im- 


“general.” Bouvier L. D. [quot State 
v. Denny, 118 Ind. 449, 464,21 NE 
274, 4 LRA 65]; Howcott vy. Kil- 
bourn, 44 Ark. 213, 215; McGuire v. 
Allen, 108 Mo. 4038, 409, 18 SW 282; 
McCoy v. Conrad, 64 Nebr. 150, 161, 
89 NW_ 665. 

71. Standard D. See also Retzer 
v. Wood,’ 109 U. S, 185, 187, 3 SCt 
164, 27 L. ed. 900; Pacific Express Co. 
vy. Seibert, 44 Fed. 310, 219; Pfister v. 
Central Pac. R. Co., 70 Cal. 169, 182, 
11 P 686, 59 AmR 404; Dulaney v. 
United R., etc., Co., 104 Md. 423, 438, 
65 A 45; Alsop vy. Southern Express 
Co., 104 N.C... 278) 288, 10 SH 297, 
6 LRA 271. See also Carriers §/ 24. 

72. United German Silver! Co. v. 
Bronson, 92 Conn. 266, 102 A 647, 648 
(adoption by vote or resolution of the 
proper authority as distinguished 
from implied adoption which is by 
acts or conduct or acquiescence). 

73. McGuire y. Allen, 108 Mo. 408, 
18 SW 282, 285; Frane v. Nirdlinger, 
4h,Ohs; Sta. 298; 3012 

74. Pfister v. Central Pac. R. Co., 
70, Cal. 169, 182, 11 P 686; 59 AmR 
404 (“A branch of the carrying trade, 
that has by the necessities of com- 
merce and the usages of those en- 
gaged in transportation, become 
known and recognized so as to re- 
quire the court to take notice of the 
same, as distinct from the ordinary 
transportation of the large mass of 
freight usually carried on steamboats 
and railroads’). See generally Car- 
riers § 24; Railroads [33 Cyc 72]. 

[a] The term involves the idea of 
regularity as to route or time, or 
both. Retzer v. Wood, 109 U. S. 185, 
187, 3 SCt 164, 27 L. ed. 900; Pacific 
Express Co. v. Seibert, 44 Fed. 310, 
31 


9; 

75. Dulaney v. United R., etc., Co., 
104 Md. 428, 438, 65 A 45 [cit Cyc] 
(“A company engaged in the business 
of carrying for hire money, goods 
and parcels from one locality to 
another’). See also Carriers § 24. 

Express company: d 
Combination between companies see 

Monopolies [27 Cyc 902]. 
Interstate commerce see Commerce 

T2nC rales Di 1: 

License or privilege tax see Licenses 

[25 Cye 618]. 

Mandamus see Mandamus [26 Cyc 

375]. 

Railroad aye OO eae see 

Railroads [33 Cyc ‘ 

Taxation see Taxation [37 Cye 851]. 

76. Raley v. Umatilla County, 15 
Or. 172, 179, 13 P 890, 3 AmSR 142 
(‘a condition by which an estate is 
created,” where the term is distin- 
guished from an “implied” condition, 
or “condition in law’’). See also 
Contracts § 6; Deeds § 367; Estates 
At dition” in a de 

a “Express con on” in a - 
Wine, Wright v. Wilkin, 2 B. & S. 
232, 110 HCL 232, 121 Reprint 1060. 

[b] “Upon express condition.”— 
Brown v. Chicago. ete., R. Co., (lowa) 
82 NW 1008, 1004. 

77. State v. Branner, 149 N. C. 559, 
562, 63 SH 169, 170 (one where the 
accused pleads guilty and directly 
admits the truth of the accusation in 
open court, which is called a “plea 
of guilty,’ and is equivalent to a 
eonviction). See generally Criminal 
Law §§ 734, 1501-1505. 

78. Pe i dy v. Beers, 23 Wend. 
(N. Y.) 1038, 176 (“An individual or 
body expressly constituted and de- 


clared to be a body politic or cor- 
porate, by a given name, and for a 
specified object,” where the term is 
distinguished from ‘implied’ corpo- 
ration). See generally Corporations 
L4eCfaJepi ply 

ake In re Peake, [1893] 3 Ch. 430, 


80. Wells v. Oregon 
19 Fed. 20, 22, 9 Sawy. 6 d 
81. Woodhouse vy. Crescent Mut. 
Ins. Co., 35 La. Ann. 238, 242: 
82. Wells v. Oregon, etc, R. Co., 
18 Fed. 667, 671, 9 Sawy. 426 (‘“Hvery- 
thing that an express company can 
get or afford to carry under its agree-— 
ment with the transportation com- 
panies’’), ‘age : : 
[a] Uncertainty: of definition.— 
“In the nature of things, there can be’ 
no absolute and prescribed definition 
of ‘express matter.’ Like the phrase 
‘express facilities,’ its scope and 
meaning may be modified by circum- 
stances. And so long as the express 
company pays the railway company 
an agreed sum for so much space in 
a car, or weight carried therein, or 
one and a half times first-class rail- 
way rates for whatever it carries 
over its road, there is no need of any 
definition. It defines itself, and in- 
cludes everything that the express 
company can get or afford to carry 
on those terms.” Wells v. Oregon, 
ohG R. Co., 18 Fed. €67, 671, 9 Sawy. 
83. See Carriers § 1161. : 
84. Peo. v. Albany, ete., R: Co., 37 
Barb. (N. Y.) 216, 218 (as applied to 
a railroad corporation, “an obligation 
which is declared in positive terms 
in the charter,’ where the term is 
distinguished from “implied” obli- 
gation). 
85. Foute v. Bacon, 24 Miss. 156, 
164 (“The express stipulation of the 
party making it to do or not to do a 


R; ete iGor 
01. 


particular thing,’ where the term 
is distinguished from ‘implied’ 
promise). See generally Contracts 


Sega ons of Actions [25 Cyc 
eo In re Lewis, [1900] 2 Ch. 176, 
7. In re Fisher, [1894] 1 Ch. 4650, 


87. 
453. 

88. Langdon v. Astor, 10 N. Y. 
Super. 477, 561 (“An act performed 
when the change of mind or intention 
of the testator to revoke is declared 
by a subsequent will or codicil,” 
where the term is distinguished from 
“implied” revocation). See generally 
Wills [40 Cye 1174]. 

89. Spence v. Spence, 17 Wis. 448, 
455 (“express contract, or express 
agreement”). See generally Con- 
tracts § 6. 

90. Walker vy. Carkin, 88 Me. 302, 
304, 384 A 29 (“a wagon commonly 
known as a _ four-wheeled vehicle, 
with a straight body, commonly hung 
on springs, with a foot-board, a mov- 
able seat and a dumping tail-board, 
a vehicle of light construction”). 

91. Astrich v. German-American 
Ins. Co., 181 Fed. 13, 20, 65 CCA 251 
(“a voluntary relinquishment of the 
right that one party has in his rela- 
tions to another in the express terms 
by which it is governed’). See also 
Waiver [40 Cyc 261]. 

[a] A waiver made by release.— 
Roumage v. Mechanics’ F. Ins. Co., 
13 N. J. L. 110, 124 (where the term 
is distinguished from an “implied 
waiver’’). 


220 [25C.5.] 


plied,’’ °? ‘‘express or implied liability. 

[§ 2] B. Asaverb. To set forth in words; 
to represent in words;°° to exhibit by language ;°° 
to declare ;°7 to utter;°* to cause to appear;°° to rep- 
resent and make known;! to show or make known 


in any manner;? to designate.* 


[$3] -C. 


plicitly, and not left to inference 


92. Gutta-Percha, etc., Mfg. Co. v. 
Houston, 108 N. Y. 276, 278, 15 NE 
402, 2 AmSR 412 [cit Nazro v. Mc- 
Calmont Oil Co., 36 Hun (N. Y.) 296]. 

93. McGaffin v. Cohoes, 74 N. Y. 
387, 389, 30 AmR 307. 

94. Zell Cycl. [quot State v. Hyde, 
121 Ind. 20, 34, 22 NE 644; Evansville 
v. State, 118 Ind, 426, 443, 21 NE 267, 


4 LRA 93]. 

[a] “Publish” synonymous. — 
Graham vy. State, 6 Ga. A. 436, 65 SE 
167, 168. 

95. Johnson D. [quot Halford v. 


‘Cameron’s Coalbrook Steam_ Coal, 
etc., Co. 16 Q. B. 442, 445, 71 ECL 
442, 117 Reprint 948]. 

96. Johnson D. [quot Halford v. 
Cameron’s Coalbrook Steam _ Coal, 
etc., Co., 16 Q. B. 442, 445, 71 ECL 
442, 117 Reprint 948]. 

97. Webster D. [quot Graham v. 
State, 6 Ga. A. 486, 65 SE 167, 168]. 

98. Webster D. [quot Graham v. 
State, 6 Ga. A. 436, 65 SE 167, 168]. 

99. Webster D. [quot Graham v. 
State, 6 Ga. A. 436, 65 SE 167, 168]. 

1. Webster D. [quot Graham _ y. 
State, 6 Ga. A. 436, 65 SE 167, 168]. 

2. Johnson D. [quot Halford v. 
Cameron’s Coalbrook Steam_ Coal, 
ete, Co. 16 Q. B. 442, 445, 71 ECL 
442, 117 Reprint 948]. 

3. Scipio v. Wright, 101 U. S. 665, 
670, 25 L. ed. 1087. 

[a] “Express the subject.”—Dur- 
kee v. Janesville, 26 Wis. 697, 700. 
See generally Statutes [36 Cyc 1017]. 

4. 
ALOwmiee be VOL. 

[a] “Expressed in the _ title.”— 
O’Leary v. Cooke County, 38 Ill. 534, 
537; Tabor v. Commercial Nat. Bank, 
62 Fed. 383, 387, 10 CCA 429. See 
also Statutes [36 Cyc 1017]. 

[b] “ ‘Briefly expressed by _the 
title’ as required by the constitution” 
see State v. Hoadley, 20 Nev. 317, 321, 
DOP 19:9), 

[ec] “Embraced” distinguished.— 
The word “expressed,” as used in the 
constitutional provision requiring the 
object of every act to be expressed 
in the title, is not synonymous with 
the word “embraced” as used therein, 
providing what shall be embraced 
in an act. Jersey City v. Speer, 78 
N. J. L. 34, 42, 72 A 448 Laff 79 N. J. 
L. 598, 76 A 1087]. See also O'Leary 
v. Cook County, 28 Ill. 534, 537. 


5. Webster D. [quot St. Louis v. 
Kellman, 235 Mo. 687, 189 SW 443, 
446]. 

6 Black L. D. [quot St. Louis v. 
Kellman, 235 Mo. 687, 139 SW 448, 
446]. 

7. Black L. D. [quot St. Louis v. 
Kellman, 235 Mo. 687, 189 SW 443, 
446]. 

8. Webster D. [quot St. Louis v. 
Kellman, 235 Mo. 687, 139 SW 443, 
446]. 

9. Webster D. [quot St. Louis v. 
on 235 Mo. 687, 139 SW 443, 
446]. . 

10. Webster D. [quot St. Louis v. 
Kellman, 235 Mo. 687, 189 SW 443, 
446]. 

11. Black L. D. [quot St. Louis v. 
Kellman, 235 Mo. 687, 139 SW 443, 
446]. 

eg Bullard v. Smith, 28 Mont. 387, 


410, 72 P 761 (‘It is a rule that, when 
a matter or thing is expressed, it 
ceases to be implied by law’’). 

13. Standard D. 


Expressed. Stated or declared in di- 
rect terms;* stated directly and distinctly; declared 
in terms;® set forth in words;’ exact;* precise ;° not 
left to inference;!® made known distinctly and ex- 
or implication ;** 


Bullard v. Smith, 28 Mont. 387,- 


EXPRESS—EXPRESSIO UNIUS EST, ETC. 
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foree.® 


NOCENT.1* 


IUS.17 


[a] “Expressed oils” is a term 
which includes olive oils, both salad 
and lamp. MHartranft v. Oliver, 125 
U.S. 525, 2 Sy SeCusos, ol, loved. 
813. See generally Customs Duties 
Wipf LOG emi hese 

14. A maxim meaning “Things ex- 
pressed are [may be]: prejudicial; 
things not expressed are not.” 
Adams Gloss. [cit Calvini Lex.]. 

[a] Applied in: Cromelien v. Mau- 
ger, 17 Pa. 169, 172 (where it is said 
to be “a rule of law, because it is 
sound logic, and it is of very gen- 
eral application”). — 

15. A maxim meaning “Things ex- 
pressed do no good, which, not ex- 
pressed, do no harm.’ Adams Gloss. 
[cit Wingate Max. p 66, § 1]. 

[a] Applied in: Boroughe’s Case, 
4 Coke 72b, 73b. 

16. A maxim meaning “The ex- 
pression of what is tacitly implied 
is inoperative.’ Broom Leg. Max. 
[cit 2 Inst. p. 3651: 

[a] Applied in: Spencer v. Hal- 
pern, 62 Ark. 595, 597, 37--SW 711, 
36 LRA 120; S. D. Moody & Co., Ltd. 
v. Sewerage, ete., Bd., 3 La. A. (Or- 
leans) 139; Maine Trust, etc., Co. 
v. Butler, 45 Minn. 506, 509, 48 NW 
333, 12 LRA 370; Anderson v. South- 
ern Minnesota R. Co., 21 Minn. 30, 
32; Taylor v. Taylor, 10 Minn. 107; 
Gardner v. Cameron, 155 App. Div. 
750, 140 NYS 634; Childs v. Seabury, 
35 Hun 548, 550; Fowler v. Butterly, 
44 N. Y. Super. 148, 160; Davidson 
vy. Powell,. V14-"N. C. *5755 25795 9 
SE 601; Kermott v. Bagley, 19 N. D. 
345, 124 NW 397; Slegel v. Lauer, 
148 Pa. 236, 242,23 A 996,15 LRA 547; 
Aull v. Bonnell, 2 Pennyp. 324, 327; 
McHugh’s Est., 11 Pa. Co. 205, 207; 
Bloodgood’s Est., 8 Pa. Co. 546; Hen- 
wood v. Oliver, 1 Q. B. 409, 411, 41 
ECL 601, 113 Reprint 1189; Joyce v. 
Swann, 17 C. B. N. S. 84, 104, 112 
ECL 84, 144 Reprint 34; I[ve’s Case, 
5 Coke ila, 77 Reprint 64; Boroughe’s 
Case, 4 Coke 72b, 73b, 76 Reprint 
1043; Harvy v. Aston, 1 Comyns 
726, 748, 92 Reprint 1287; Oriental 
Inland Steam Co. v. Briggs, 4 De 
GO & Ie 101 19 ob: ee rn 
148, 45 Reprint 1157; Lawrance v. 
Boston, -7 Hxch. 27, 35,155 Re- 
print 842: Lee v. Pain, 4 Hare 201, 
221, 30 EngCh 201, 67 Reprint 619; 
Winchcombe v. Winchester, Hob. 165, 
80 Reprint 313; Idle v. Cooke, 2 Ld. 
Raym. 1144, 1154, 92 Reprint 257; 
Fenton v. Hampton, 11 Moore P. C. 
347, 865, 14 Reprint 727; Blackborn 
v. Edgley, 1 P. Wms. 600, 606. 24 
Reprint 534; Cookson v. Bingham, 
3 De G. M. & G. 668, 678, 52 HngCh 
521, 43 Reprint 263; Reg. v. Ipswich 
Corp., 3 Ld. Raym. 1283, 92 Reprint 
342; In re Sproule, 12 Can. S. C. 140, 
210; Stuart v. Clarke, 11 Alta. L. 
551, 559; Paint v. Gillies, 26 N.S. eae 


540; Fisher vy. Archibald, 8 N. ; 
298, 299; Turnbull v. Merriam, 14 
U: GQ) B2655 270: 

17. A maxim meaning “The ex- 


pression of one thing is the exclu- 
sion of another.’ State v. Arnold, 
140 Ind. 628, 632, 38 NF 820; Pray v. 
Great Falls Mfg. Co., 38 N. H. 442, 
446 [cit Broom Leg. Max. 505; Coke 
Litt. 210a, 183b]; In re Atty.-Gen., 
2 N. M. 49, 57 [eit Sedgwick Const. 
& St. L. p 30]. 

[a] “Zhe maxim is sensible and 
useful in logic and law.” Matter of 
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made definitely known in direct terms, and not left 
to implication.’” 


Also, pressed out or extorted by 


EXPRESSA NOCENT, NON EXPRESSA NON 


EXPRESSA NON PROSUNT, QUA NON EX- 
PRESSA PRODERUNT.* 
EXPRESSIO EORUM QU TACITE INSUNT 


NIHIL OPERATUR.*® 
EXPRESSIO UNIUS EST EXCLUSIO ALTER- 


Connor, 1 NYSt 144, 148. 

[b] It has been referred to as: 
(1) ‘An axiom of law.” Saunders v. 
Evans, 8 H. L. Cas. 721, 729, 11 Re- 
print 611. (2) “The tamiliar maxim.” 
Allen vy. Dykers, 3 Hill\ (N. Y.) 593, 
597; Payne v. Fresco, 17 WklyNC 
(Pa.) 502, 504. (3) “The legal 
maxim.” Suydam vy. Merrick County, 
19 Nebr. 155, 159, 27 NW 142. (4) 
“The old maxim.’ State v. Gilman, 


335 Wa. Was 146. 1150 0 Sik O23 8G 
LRA 847. (5) “The well known 
maxim.” Scott v. Brown, 24 Hun 


(N._Y.) 620, 622; Hackett vy. Amsden, 
56 Vt. 201, 206; Miller v.. Grand 
Trunk R. Co., 45 U. C: Q..B. 222, 226. 
(6). “A well settled legal maxim.” 
State v. Knight, 43° Me. 1, 147.. €7) 
“The well established principle or 
maxim of law.’ Williamson v. Beck- 
ham, 8 Leigh (35 Va.) 20, 24. (8) 
“That universal and familiar rule.” 
Curtis v. Leavitt, 15 N. Y.. 9, 259 
(dis. op.). (9) “A rule both of law 
and equity.” Bundy v. Newton, 19 
NYS 734, 787. (10) “A very familiar 
maxim of interpretation.” State v. 
Police Comrs., 14 Mo. A. 297, 305. 
(11) “The well known maxim of con- 
struction, and a very sound one.” 
Johnson y. Jordan, 2 Metec. (Mass.) 
234, 241, 37 AmD 85. 

[c] Whenever a statute limits a 
thing to be done in.a particular form, 
it necessarily includes in itself a 
negative, namely, that the thing shall 
not be done otherwise. State v. Tuc- 
son, Gas, lete.; Co,, (15 “Ariz. 294,138 
P 781; New Haven v. Whitney, 36 
Conn../374, 3755" District, Tp. * ve Du- 
buque, 7 Iowa 262, 265 [quot Matter 
of Atty.-Gen., 2 N. M. 49, 57]; Scott 
v. Ford, 52 Or. 288, 296, 97 P 99 [quot 
€yed. 

[d] Of general application. — No 
maxim of the law is of more general 
and uniform application, and it is 
never more applicable than in the 
construction and interpretation of 
statutes. Broom Leg. Max. 
Matter of Atty.-Gen., 2 N. M. 49, 57; 
cee 4 eee den 56 Vt. 201, 206]; 
hitehead _v. Cape Henry Syndicate, 
105 Va. 463, 54 SE 306, 308. 

[e] “But this maxim is not of uni- 
versal application.”—Reeg. v. Welling- 
ton County, 17 Ont. A. 421, 444 [cit 
Saunders v. Evans, 8 H. L. Cas. 721, 
729, 11 Reprint 611]; Argles v. Mce- 
Math, 26 Ont. 224, 240 [cit Morris 
Tp. v. Huron County, 27 Ont. 341, 
343]. To same effect McKendrick vy. 
Western Zinc Min. Co., 165 Cal. 24, 
130 P 865; Provident Life, etc., Co. 
v..Klemmer, 257 Pa. 91, 101 A 351; 
Luckey’s App., 32 Pa. Co. 17; Rex v. 
Alberta R:,° etc., Co. 3 Alta, L710: 
In re Lee, 18 Ont. L. 550; C. v. D:, 10 
Ont. L. 641; Leprohon y. Ottawa, 40 
acy oa. aioe 492. 

e maxim hag been applied 
or explained in: U. S. v. Barnes. 293 
Un S218; LS SAIS Cry Liz. «56 ou. ede 
291; Shurtlefé v: U. S., 189 U.S. 311, 
316, 23 SCt 535, 47 L. ed. 828; Arthur 
v. ‘Cumming, 91 U. S. 362, $64, 23, I. 
ed. 438; Philadelphia, etc., R. Co. v. 
Howard, 13 How. 307, 340, 14 L. ed. 
157; Wood v. U. S., 16 Pet. 342, 364, 
10 Led.) 987; “Kendall v.> Ui _ Ss 2 
Pet. 524, 651, 9 L. ed. 1181; National 
El. Co. v. Chicago, ete., R. Co., 246 
Fed. 588, 158 CCA 558; U. S. v. Hock- 
ing Valley R. Co., 194 Fed. 234, 245; 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 
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U. S. v. Oregon, etc., R, Co., 186 Fed. 
861, 889; Northam v. Casualty Co. 
of America, 177 Fed. 981, 985; Mor- 
ris v. Small, 160 Fed.-142, 143; Adtna 
Indemn. Co. v. J. R. Crowe Coal, ete., 
Co., 154 Fed. 545, 554, 83 CCA 431 
{certiorari den 207 U. S. 589, 28 SCt 
256, 52 L. ed. 354]; U. S. v. Chicago, 
etce., R. Co., 151 Fed. 84, 93; Stévens 
v. Nave-McCord Mercantile Co., 150 
Fed. 71, 75, 80 CCA -25; Miller: v. 
New York Cent., ete., R. Co., 147 Fed. 


771; Thomas v. Winne, 122 Fed. 395,/ 


400, 58 CCA 613; Cohn v. Gorchakoff, 
121 Fed. 544, 546, 57 CCA 606; In re 
The Annie Faxon, 66. Fed. 575, 581; 
American Well Works v. Rivers, 36 
Fed. 880, 881; The Cherokee, 5 F. Cas. 
No. 2,640, 2 Sprague 235; Dutton v. 
Freeman, 8 F. Cas. No. 4,210; Inre Mc- 
Gilton, 16 F. Cas. 8,798, 3 Biss. 144; 
Pullan v. Cincinnati, etc., Air-Line R. 
Co., 20 F. Cas. No, 11,461, 4 Biss. 35, 
42; U. S. v. Morse, 27 F. Cas. No. 15,- 
820, 3 Story 87, 89; Rose v. Lamp- 
ley, 146 Ala. 445, 41 S 521, 522; Chis- 
holm v. Crye, 83 Ark. 495, 104 SW 
167, 168; Sumpter y. Duffie, 80 Ark. 
369, 97 SW 435, 436; State v. Mar- 
tin, 60 Ark. 343, 355, 30 SW 421, 28 
LRA 153; St. Louis, etc., R.. Co.. v. 
Branch, 45 Ark. 524, 527; Thomas v. 
Hinkle, 35 Ark. 450, 457; Watkins v. 
Turner, 34 Ark. 663, 676; Ex p. Os- 
born, 24 Ark. 479, 481; State v. Buz- 
zard, 4 Ark. 18, 27; Hall v. State, 1 
Ark. 201, 203; Spier v. Baker, 120 Cal. 
370, 376, 52 P 659, 41 LRA 196; Boyce 
v. California Stage Co., 25 Cal. 460, 
476; Peo. v. Sacramento Butchers’ 
Protective Assoc., 12 Cal. A. 471, 107 
P 712; Montezuma County Board of 
Comrs. v. Wheeler, 39 Colo. 207, 89 
P 50, 538; Prudential Ins. Co. v. Hum- 
mer, 36 Colo. 208, 84 P 61, 63; Love- 
land v. Clark, 11 Colo. 265, 269, 18 
P 544; Rourke’s App., 91 Conn. 76, 98 
A 718; Geer v. Rockwell, 65 Conn. 
316, 323, 32 A 924; Barnes v. Starr, 
64 Conn. 136, 154, 28 A 980; South- 
ard v. Railway Pass. Assur. Co., 34 
Conn. 574, 579, 22 F. Cas. No. 13,182; 
Edgerton v. Moore, 28 Conn. 600, 605; 
Alen sty Gray, = ld Conn 595, 101; 
Avery v. Chappel, 6 Conn. 270, 275, 16 
AmD 53; Leavitt v. Peck, 3 Conn. 
124, 129, 8 AmD 157; Davis v. State, 
54 Fla. 34, 44 S 757, 758; Camp- 
bell v. Skinner Mfg. Co., 53 Fla. 632, 
43 S 874, 877; State v. Bryan, 50 Fla. 
293, 39 S 929, 947; Caro v. Caro, 45 
Fla. 2038, 34 S 309, 315; Harrell v. 
Durrance, 9 Fla. 490, 504; Fincher v. 
Collum, 2 Ga. A. 740, 59 SE 22, 24; 
Shoshone County v. Profitt, 11 Ida. 
763, 84 P 712, 714; Jack v. Grange- 
ville, 9 Ida. 291, 74 P 969, 973; Town- 
send v. Gash, 267 Ill. 578, 108 NE 
744;. Chicago Dock, etc., Co. v. Gar- 
rity, 115 Ill. 155, 165, 3 NE 448; Wood 
v. Stewart, 120 Ill. A. 34, 36; Couch- 
man v. Prather, 162 Ind. 250, 253, 70 
NE 240; Scott v. Laporte, 162 Ind. 
34, 54, 68 NE 278, 69 NE 675; Hart v. 
Smith, 159 Ind. 182, 189, 64 NE 661, 
95 AmSR 280, 58 LRA 949; State v. 
Arnold, 140 Ind. 628, 632, 38 NE 520; 
Brown v. Buzan, 24 Ind. 194, 198; 
Snider v. Greer-Wilkinson, Lumber 
Co., 51 Ind. A. 348, 96 NE 960; Straus 
v. Yeager, 48 Ind. A. 448, 93 NE 877, 
Moore v. Fannin, 7 Ind. T. 580, 104 
SW 842, 845; Davis v. Laughlin, 147 
Towa 478, 124 NW 876; Bay v. David- 
son, 133 Iowa 688, 111 NW 2) Beas 
119 AmSR 650, 9 LRANS 1014; 
Wheeler v. Weightman, 96 Kan. 50, 
149 P 977, LRA1916A 846; Kansas 
City-Leavenworth R. Co. vy. Langley, 
70 Kan. 453, 78 P 858, 861; Olmstead 
vy. Masonic Mut. Ben. Soc., 37 Kan. 
93, 97, 14 P 476; Beebe v. Doster, 36 
Kan. 666, 673, 14 P 150; Snavely v. 
Abbott Buggy Co., 36 Kan. 106, 111, 
12 P 522; State v. Wilson, 30 Kan. 
661, 673, 2 P 828; Marion County 
School Dist. No. 73 v. Dudley, 28 
Kan. 160, 163; Intoxicating Liquor 
Cases, 25 Kan. 751, 758, 37 AmR 284; 
Kansas Pac. R. Co. v. Wood, 24 Kan. 
619, 623; State v. Ewing, 22 Kan. 
708, 711; Morehead v. State, 20 Kan. 
626, 637; Crawford v. Lehr, 20 Kan. 
509, 511; Hall v. Draper, 20 Kan. 137, 


140; State v. Freeland, 16 Kan. 9, 10; 
Brown County y. Barnett, 14 Kan. 
627, 628; Casey v. Kilgore, 14 Kan. 
478, 482; Haynes v. Heller, 12 Kan. 
381, 392; Bennett v. Hutchinson, 11 
Kan. 398, 410; Prouty v. Stover, 11 
Kan, 235, 256 [cit McCafferty v. Guy- 
er, 59 Pa. 109; Page v. Allen, 58 Pa. 
338, 98 AmD 272]; Gammon v. Schmoll, 
5 Taunt. 344, 128 Reprint 722; Henry 
v. Robertson, 13 Ky. Op. 6838; Moody 
v. Sewerage, etc., Bd. 3 La. A. (Or- 
leans) 139; Holden v. Veazie, 73 Me. 
312, 314; Wilson v. European, etce., 
R. Co., -62: Me. 112, 113; State v. 
Knight, 43 Me. 11, 117; Lord v. Chad- 
bourne, 42 Me. 429, 438, 66 AmD 290; 
Northern Cent. R. Co. v. United R. Co., 
105 Md. 345, 66 A 444, 448; Johns v. 
Hodges, 62 Md. 525, 5388; De Atley v. 
Senior, 55 Md. 479, 482; Thanhauser 
v. Savins, 44 Md. 410, 414; Weckler v. 
Hagerstown First Nat. Bank, 42 Md. 
581, 593, 20 AmR 95; Grinder v. Nel- 
son, 9 Gill (Md.) 299, 306, 52 AmD 
694; Warfield v. Warfield, 5 Harr. & 
J. (Md.) 459; Leonard v. Stickney, 
131 Mass. 541, 544; Somerby v. Bun- 
tin, 118 Mass. 279, 283, 19 AmR 459; 
New Bedford vy. Hingham, 117 Mass. 
445, 448; Com. v. Berkshire L. Ins. 
Co., 98 Mass. 25, 29; Hills v. Bearse, 
9 Ailen 403, 406; Gage v. Tirrell, 9 
Allen (Mass.) 299, 305; Barle v. De 
Witt, 6 Allen (Mass.) 520, 528; Haven 
v. Adams, 4 Allen (Mass.) 80, 92; 
Higginson v. Weld, 14 Gray (Mass.) 
165, 172; Jones v. Robbins, 8 Gray 
(Mass.) 329, 372; Hiss v. Bartlett, 
3 Gray (Mass.) 468, 472, 63 AmD 768; 
Lee v. Howard F. Ins. Co., 11. Cush. 
(Mass.) 324, 328; Jordan v. Dennis, 
7 Metc. (Mass.) 590, 591; Johnson v. 
Jordan, 2 Metc. (Mass.) 234, 241, 37 
AmD 85; Atkins v. Bordan, 20 Pick. 
(Mass.) 291, 304; Com. v. Kneeland, 
20 Pick. (Mass.) 206, 230; Pearson v. 
Lord, 6 Mass. 81, 84; Brotherton vy. 
Detroit, 148 Mich. 71, 111 NW 860, 
881; Smith v. Lake Shore, ete, R. 
Co., 114 Mich. 460, 470, 72 NW 328; 
Perry v. Cheboygan, 55 Mich. 250, 
21 NW 3833; Niles v. Rhodes, 7 Mich. 
374, 386; Galpin v. Abbott, 6 Mich. 
17, 43; Williams v. Detroit, 2 Mich. 
560, 563; Thompson v. Germania L. 
Ins. Co., 97 Minn. 89, 106 NW 102, 
104; Mathews v. Lincoln County, 90 
Minn. 348, 353, 97 NW 101; State v. 
Board of Control, 85 Minn. 165, 183, 
88 NW 533; Kelly v. Minneapolis, 63 
Minn. 125, 133, 65 NW 115, 30 LRA 
281; Maine Trust, etc., Co. v. Butler, 
45 Minn. 506, 509, 48 NW_ 333, 12 
LRA 3870; Farmers, etc., Bank v. 
Baldwin, 23 Minn. 198, 207, 23 AmR 
683; Taylor v. Taylor, 10 Minn. LOM: 
Williams v. Lash, 8 Minn. 496; Par- 
sons-May-Oberschmidt Co. v. Furr, 
110 Miss. 795, 70 S 895; State v. Mis- 
souri Athletic Club, 261 Mo. 576, 170 
SW 904, LURA1915C 876, AnnCas1916D 
931; Taylor v. Pullen, 152 Mo. 434, 
438, 538 SW 1086; Nichols v. Nichols, 
147 Mo. 387, 409, 48 SW 947; Citizens 
Nat. Bank v. Graham, 147 Mo. 250, 
257% 48 SW 910; Kansas City v. Mer- 


cantile Mut. Bldg., etc., Assoc., 145 
Mo. 50, 53, 46 SW 624; Millar v. 
Madison Car Co., 130 Mo. 517, 529, 


1 SW 574; Murphy v. Carlin, 113 Mo. 
ae 120, 20 SW 786, 35 AmSR 699; 
Maguire v. State Say. Assoc., 62 Mo. 
344, 346; Matthews v. Skinker, 62 
Mo. 329, 334, 21 AmR 425; Oster v. 
Jefferson, 57 Mo. A. 485, 489; Platts- 
burg v. Riley, 42 Mo. A. 18, 23; Binde 
v. Klinge, 30 Mo. A. 285, 288; Hemel- 
reich v. Carlos, 24 Mo. A. 264, 273; 
State v. Police Comrs., 14 Mo. A. 
297, 305; State v. Lewis, etc., County 
Dist. Ct., 33 Mont. 138, 82 P 789, 794, 
8 AnnCas 752; State v. McHatton, 10 
Mont. 370, 379, 25 P 1046; Wallace v. 
Helena Electric R. Co., 10 Mont. 24, 
25, 24 P.626, 25 P 278; State v. Vin- 
sonhaler, 74 Nebr. 675, 105 NW_ 472, 
473; State v. Insurance Co, of North 
America, 71 Nebr. 320, 99 NW 36, 41, 
100 NW 405, 102 NW 1022, 106 NW 
767; Darst v. Griffin, 31 Nebr. 668, 
673. 48 NW 819; State v. Babcock, 
19 Nebr. 223, 237, 27 NW 94; Suydam 
y. Merrick County, 19 Nebr. 159, 27 
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NW .142; State v. Dodge County, 8 
Nebr. 124, 127, 30 AmR 819; State v. 
Lancaster County, 4 Nebr. 537, 540, 
19 AmR 641; Hallenbeck v. Hahn, 2 
Nebr. 377, 399; State v. Douglass, 33 
Nev. 82, 110 P 177, 181 [cit Cyc]; In 
re Bailey, 31 Nev. 377, 103 P 232, 
AnnCas1912A 748; Union Ins. Co. v. 
Smart, 60 N. H. 458, 460; Pray v. 
Great Falls Mfg. Co., 38 N. H. 442, 
446; State v. Ferguson, 33 N. H. 424, 
430; Paterson v. Gall, 87 N. J. L. 
189, 94 A 594; McNab, etc., Mfg. Co. 
v. Paterson Bldg. Co., 71 N. J. Eq. 
133, 63 A 709, 715; Warren v. Pim, 
66 N. J. Eq. 358, 379, 59 A 773; Han- 
cock v. Singer Mfg. Co., 62 N. J. L. 
289, 352, 41 A 846, 42 LRA 852; Sew- 
ard v. Orange, 59 N. J. L. 331, 333, 
35 A 799; State v. Kelsey, 44 N. J. L. 
1, 45; Anderson vy. Hill, 42 N. J. L. 
351; Smith v. State, 41 N. J. L. 598; 
Newark v. Murphy, 40 N. J. L. 145; 
Ware v. State, 35 N: J. L. 558, 557; 
Horner v. Webster, 33 N. J. L. 5 
395; State v. Jersey City, 29 N. J. L. 
170, 175; State Treasurer v. Somer- 
Valle; fete. oR.cCo., 2845 Nid. laee eer 
New Jersey R. Co. v. Suydam, 17 N. 
J. L. 25, 58; James v. Dubois, 16 N. 
J. L. 285, 299; Meeker v. Arrowsmith, 
16 .N. J. L. 227; 231; Berger) v..U./S: 
Steel Corp., 63 N. J. Eq. 809, 823, 53 
A 68; Greer v. Van Meter, 54 N. J. 
Eq. 270, 2738, 383 A 794; Kitchell v. 
Young, 46 N. J. Eq. 506, 509, 19 A 
729; Johnson vy. Poulson, 32 N. J. Ea. 
390; Jacqui v. Johnson, 26 N. J. 5 
321, 328; Schenck vy. Vail, 24 N. J. 
Eq. 538, 546; Carris v. Carris, 24 N. 
J. Eq. 516, 528; Denton v. Leddell, 23 
N. J. Eq. 64, 67; Black v. Delaware, 
etc., Canal Co., 22 N. J. Eq. 130, 409; 
In re Atty.-Gen. 2 N. M. 49, 57; 
Morton vy. Horton, 189 N. Y. 398, 82 
NE 429, 430; Peo. v. Terry, 108 N. Y. 
1, 9, 14 NE 815; Smith v. Brooklyn 
Sav. Bank, 101 N. Y. 58, 62, 4 NE 128, 
54 AmR 653; Delaware Canal Co. v. 
Pennsylvania Coal Co., 50 N. Y. 250, 
260; Peo. v. Draper, 15 N. Y. 532, 568; 
Sill v. Corning, 15 N. Y. 297, 306; Cur- 
tis v. Leavitt, 15 N. Y. 1, 259; Morey 
ve Barmers! L3,) ete.; Coy 14. Nieoye 
302, 306; Talmage v. Pell, 7 N. Y. 
328, 345; Wait v. Wait, 4 N. Y. 95, 
101; New York L. Ins. ete. Co. vy. 
Covert, 3 Abb. Dec. (N. Y.) 350, 354, 
3 Transcr. A. 24, 6 AbbPrNS 154; 
Barringer v. Powell, 183 App. Div. 
666, 171 NYS 291; Konner v. State, 
180 App. Div. 837, 168 NYS 345; 
Hudspith v. Pierce-Arrow Motor Car 
Co., 180 App. Div. 147, 167 NYS 418; 
Winfield v. New York Cent., ete. R. 
Co., 168 App. Div. 351, 153 NYS 499; 
Peo. v. New York, 92 App. Div. 126, 
129, 87 NYS 334; Angevine v. Fleisch- 
mann, 55 App. Div. 106, 109, 67 NYS 
182; Press Pub. Co. v. Associated 
Press, 41 App. Div. 498, 495, 58 NYS 
708; Matter of Steinway, 31 App. Div. 
70, 79, 52 NYS 348; Weiss v. Herlihy, 
23 App. Div. 608, 618, 49 NYS 81; 
Matter of Crane, 12 App. Div. 271, 
42 NYS 904, 907 [cit Chamberlain 
v. Chamberlain, 43 N. Y. 424]; Mat- 
ter of Townsend, 83 Hun 200, 202, 31 
NYS 409; Fitzgerald v. Burden Be- 
nev. Assoc., 69 Hun 532, 533, 23 NYS 
647; Matter of Frothingham, 63 Hun 
430, 437, 18 NYS 695; Peo. v. Barber, 
48 Hun (N. Y.) 198, 201; Peo. v. 
Angle, 47 Hun 183, 189, 14 NYSt 199; 
In re Slingerland, 36 Hun (N. Y.) 
575, 577; Peo. v. Finn, 26 Hun (N. 
Y,) 58, 60; Scott v. Brown, 24 Hun 
(N. Y.) 620, 622; Peo. v. New York 
Hy) Comrs);: 28) Hun: (N: (Y,) 18 2%41320° 
Peo. v. French, 12 Hun (N. Y.) 254, 
257; Wente v. Young, 12 Hun (N. Y.) 
220, 230; California Bank v. Collin, 
5 Hun (N.. Y.) 209, 213; Cooke v. 
State Nat. Bank, 1 Lans. (N. Y.) 494, 
504; Muller v. Orden Germania, 61 N, 
Y. Super. 43, 49, 18 NYS 749; Madi- 
son Ave. Baptist Church v. Oliver St. 
Baptist Church, 31 N. Y. Super. 109, 
130; Van Allen y. Illinois Cent. R. 
Co., 20 N. Y. Super. 515, 580; ‘Tracy 
v. New York, etc. R. Co., 22, N. Y. 
Super. 396, 403 [cit Rockwell v. 
Saunders, 19 Barb. (N. Y.) | 474; 
Woodburn vy. Chamberlain, 17° Barb, 
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‘CN. Y.) 4467; Archer v. Boudinet, 
CodeRepNS (N. Y.) 872; 
Shelden, 16 N. Y. Super. 
Rich v. Husson, 8 N. Y. Super. 617, 
621; Tucker y. St. Clement’s Church, 
5 N. Y.-Super. 242, 249; Peo. v. Green, 
5 Daly (N. Y.) 254, 272; Dowdney v. 
McCollom, 5 Daly (N. Y.) 240, 241; 
Brennan y. Lowry, 4 Daly (N. Y.) 
253, 255; Gillilan v. Spratt, 3 Daly 
(N. Y.) 440, 452; Clements v. Bab- 
cock, 26 Misc. 90, 96, 56 NYS 527 [cit 
Chamberlain v. Chamberlain, 43 N.Y. 
424]; Keavey v. De Rago, 20 Misc. 105, 
107, 45 NYS 77; Dillon v. Erie R. Co., 
19 Mise. 116, 48 NYS 320, 323; Wood 
v. Furtick, 17 Misc. 561, 563, 40 NYS 
687; Peo, v. Cram, 15 Misc. 12,. 14, 
86 NYS 1117; Bixby v. Casino Co., 
14 Mise. 346, 347, 35 NYS 677; Peo. 
v. Roosevelt, 12 Misc, 622, 625, 34 
NYS 228; Carlson v. Winterson, 10 
Mise. 388, 391, 31 NYS 430; Brooklyn 
v. Furey, 9 Misc. 193, 197, 30 NYS 
349; Eldridge v. Crow, 7 Misc. 150, 
154, 27 NYS 362; Flanagan v. Fox, 
6 Mise, 132, 134, 26 NYS 48; Mor- 
genthau v. Walker, 2 Misc. 245, 247, 
21 NYS 936; Peo. v. Coleman, 18 NYS 
675, 677; Waterman v. Bowler, 19 
NYS 491, 492; Lamb v. Lamb, 14 NYS 
206, 209; Gorton v. U. S., ete. Mail 
S. S. Co., 13 NYS 6538, 654, 20 NYCiv 
Proce 202; Farnsworth vy. Halstead, 
10 NYS 7638, 764, 18 NYCivProc 227; 


Peo. v. Webb, 5 NYS 855; Peck v. 
Rochester, 3 NYS 872, 875; In re 


Bellesheim, 1 NYS 276, 278, sub nom. 
Cromwell vy. Phipps, 6 Dem. Surr. 60; 
Peo. v. Angle, 16 NYSt 647, 655; Peck 
v. Brooklyn Fire, etc., Dept., 8 NYSt 
634, 686; Wehrhane v. Nashville, etce., 
R: Co.,'4 NYSt 541, 555; Matter of 
Connor, 1 NYSt 144, 148; Aultman, 
etc.,:Co.. v. Syme, 30 NYCivProc 334, 
336; Post v. Grant, 13 NYCivProc 
305, 312 [cit Pitt v. Davison, 37 N. 
Y. 235]; Demarest’s Hst., 1° NYCiv 
Proc 302, 303 [cit Emerson y. Bowers, 
14 N. Y. 449; McGregor v. McGregor, 
3 AbbDec 92, 95, 1 Keyes 133, 33 How 
Pr 456]; Fitzgerald v. Quann, 1 NY 
CivProe 273, 277; Kantrowitz © v. 
Kulla, 20 AbbNCas (N. Y.) 321, 324; 
Gerald v. Quam, 10 AbbNCas (N. Y.) 
28, 32; Gilbert El. R. Co. v. Ander- 
son, 3 AbbNCas (N. Y.) 434, 460; 
Seeley v. Garrison, 10 AbbPr (N. Y.) 
460, 463; Devries v. McKoan, 1 Code 
Rep (N. Y.) 6, 7; Rich v. Husson, 
11 NYLegObs 119, 121; Devries v. 
McKoun, 6 NYLegObs 208, 205; Tuck- 
er v. Tucker, 5 NYLegObs 85, 87; 
Edward v. Union Bank, 4 NYLegObs 
173, 175; Allen v. DyKers, 3 Hill (N. 
Y.) 593, 597; Van Steenbergh v. Jortz, 
HO Johns. €N. AY.) 5267, 9270; “In're 
Bliss;'"9 7JTohns.):(N. *¥.) 347," 3495 
Rogers v. Warner, 8 Johns. (N. Y.) 
119, 120; Baker v. Ludlow, 2 Johns. 
Cas. (N. Y.) 289, 290; Methodist Epis- 
copal Chureh Trustees v. Jaques, 3 
Johns. Ch. (N. Y.) 77, 110; Callaghan 
v. New York Atlantic Ins. Co., 1 Edw. 
(N. Y.) 64, 76; Wardlow v. Home For 
Incurables, 4 Dem. Surr. (N. Y.) 473, 
480; Peo. v. Markell, 12 N. Y. Cr. 
312,. 316; Peo. v. Duff, 1 N. Y. Cr. 
307, 312; Behan v. Peo., 3 Park. Cr. 
(N. Y.) .686, 690; Peo. v. Holcomb, 
3°'Park. Cr. (N. Y.) 656, 665; Van 
Zant v. Peo, 2 Park. Cr. (N. Y.) 168, 
174; Dunlap v. Hill, 145 N. GC. 312, 
59 SH 112, 113; Pace v. Raleigh, 140 
N.C, 65, 52 SH 277, 283: Weirick v. 
Mansfield Lumber Co., 96 Oh. St. 386, 
117 NE 362; American Woodenware 
Mfg. Co. v. Schorling, 96 Oh. St. 305, 
117 NE 366, AnnCasi1918D 318; South- 
ward v. Jamison, 66 Oh. St. 290, 312, 
64 YNE 135; McNeill v. Hagerty, .51 
Ohi St. 255, 265, 37 NE 526, 23 LRA: 
628; Sargent v. Steubenville R: Co., 
32 Oh. St. 449, 451: Wilkins v. To- 
bacco Ins, Co., 30 Oh. St. 317, 338, 27 
AmR 455; Mack v. Brammer, 28 Oh. 
St. 508, 515; Williams v. Welton, 28 
Oh. St. 451, 470; Lowry v. Barelli, 
21 Oh. St, 324, 382; Courson v. Cour- 
son, 19 Oh. St. 454, 461; Atty.-Gen. v. 
Taylor, 15.Oh. St. 137, 142; Baker v. 
Cincinnati, 11 Oh. St. 534, 541; Brick- 


- For later cases, developments and changes in the law see cumulative Annotations, 
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er v. Bricker, 11 Oh. St. 240, 246; 
Rogers v. Tucker, 7 Oh. St. 418, 430; 
Citizens’ Bank v. Wright, 6 Oh. St. 
318, 329; Scovern v. State, 6 Oh. St. 
288, 291; Lamb v. Lane, 4 Oh. St. 167, 
178; Exchange Bank y. Hines, 3 Oh. 
St. 1, 18; Morningstar v. Selby, 15 
Oh, 345, 3638, 45 AmD 579; Linds- 
ley v. Coats, 1 Oh. 248, 246; Miller 
v. “Miller, 19 Oh. Cir. Ct. N.'S. 243, 
3 Oh, A. 143; King v. Laws, 17 Oh 
S&CP 349, 3850; State v. McCloud, 
(Okl.) 166 P 1065; Betts v. Land 
Office Comrs., 27 Okl, 64, 110 P 766; 
Bennett v. Bennett, 15 Okl. 286, 81 
P 632, 635, 70 LRA 864; Broaddus 
v. Pawnee County, 16 Okl. 473, 88 P 
250, 251; Hume vy. Rogue River Pack- 
ingVComws’\ 61 Orss23 CAssek rook. wo2 oP 
1065, 1069, 96 P 865, 131 AmSR 732, 
31 LRANS 396; Cellers v. Meachem, 
49 Or. 186, 89 P 426, 428, 10 LRANS 
133, 13 AnnCas 997; Provident L.. 
etc., Co. v. Klemmer, 257 Pa. 91, 101 
A 351; Catawissa  R. Co. v. 
Philadelphia, etc., R. Co., 255 
Pa. 269, 99° A. 9807; In re Reig- 
hard, 253 Pa. 48, 97 A 1044; Hollen- 
back Coal Co. v. Lehigh, etc., Coal 
Co., 219 Pa. 124, 67 A 987, 988; Com. 
v. Broad St. Rapid Transit Co., 219 
Pa. 11, 67 A 958, 959; Redman’s App., 
173 Pa. 59, 63, 33 A 7038; In re Little 
Beaver Tp. School Directors’ Elec- 
tion; 165) Pa.5233),°237,6380. A. 955.127 
LRA 234: Shrewsbury Say. Inst.’s 
App., 94 Pa. 309, 312; Chester County 
Mut. F. Ins. Co. v. Coatesville Shoe 
Factory, 80 Pa. 407, 412; Earp’s App., 
75 Pa, 119, 125; Johnson vy. Philadel- 
phia, 60 Pa. 445, 451; Erie v. Erie 
Canal Co., 59 Pa. 174, 178; Kneedler 
Vv. Wane, 45 / Pa. 288, 23215. Com! v. 
Lancaster, 5 Watts (Pa.) 152, 156; 
Strickler v. Todd, 10 Serg. & R. (Pa.) 
63, 72, 183 AmD 649; Lentz v. Stroh; 
6 Serg. & R. (Pa.) 34, 39; Respublica 
v. McClean, 4 Yeates (Pa.) 399, 411; 
Lansdowne Borough vy. Springfield 
Water Co., 16 Pa: Super. 490, 495; 
Krause vy. Behler, 25 Pa. Dist. 666; 
Luckey’s App., 15 Pa. Dist. 379; Com. 
v. Witman,:15 Pa, Dist. 210, 215; 
Robinson’s Est., 15 Pa. Dist. 92; In 
re French Creek, 8 Pa. Dist. 702, 704; 
Ingram v. Chester County, 5 Pa. Dist. 
747, 748; Green vy. Whitehead, 5 Pa. 
Dist. 618, 617; Pike Election, 5 Pa. 
Dist. 519, 521; Strange v. Adams, 4 
Pat Dist i202 214, AaieimPa hy Cong 


Venango Co. Com. vy. Oil City, etc., 
Co., 3 Pa. Dist. 546, 553; Weidknecht 
v. Hawk, 3 Pa. Dist. 123, 125; Com. v. 
Lesher, 2 Pa. Dist. 859, 860; Levy’s 
Hist? Wl Pa. Dist.9217;7219, Jd) (Pak Co. 
266; Luckey’s App., 32 Pa. Co. 17, 
18; Cunnius vy. Reading School Dist., 
25 Pa. Co. 17, 7 LackLegN 177; Graeff 
v, Felix, 24° Pa. Co. 657, 664; Hower 
v. Wayne County, 21 Pa. Co. 289, 290; 
MeMillan’s Est., 21 Pa. Co. 17, 19; 
Newell v. Bradford City, 18 Pa. Co. 
465; Port Clinton v. Shafer, 18 Pa. 
Co. 67; Hicks v. Derrick, 17 Pa. Co. 
605; Com. v. Lesher, 13 Pa. Co. 462; 
Erie v. Flint, 8 Pa. Co. 482; Com. v. 
Bender, 7 Pa. Co. 620; Hdgewood 
Water Co. v. Troy Water Co., 7 Pa. 
Co. 476; Walbridge v. Barhite, 7 Pa. 
Co. 353; Piper v. Laughman, 6 Pa. 
Co. 232; Matter of Antes, 1 Pearson 
(Pa.) 87, 88; Harrisburg City Pass. 
R. Co. v. Harrisburg, 2 Chest. Co. 
(Pa.) 3338, 3839; Martin v. Clinton» 
County, 17 Pa. Co. 15, 8 Kulp 83, 84; 
Wilkes-Barre vy. Crystal Spring Water 


"Coy -ulp: (Pay sk. (5s Engle v. 


Reichard, 4 Kulp (Pa.) 361, 371; 
Payne v. Fresco, 4 Kulp (Pa.) 25, 
28; McClintock v. Dana, 3 Kulp (Pa.) 
178, 181; Geiger v. Perkiomen, ete., 
Turnp. Road, 11 Montg. Co. (Pa.) 25, 
27; Simpson y. Philadelphia, ete., R. 
Co., Montg. Co. (Pa.) 102, 104; 
Paine v. Fesco, 18 Phila. (Pat) 63%, 
6389; West vy. O'Callaghan, 15 Phila. 
(Pa.) 165, 1663. U.S. v. Simons, 8 
Pittsb. (Pa.) 261, 264; In re Redman, 
37 WklyNC (Pa.) 392, 394: Com. v. 
Reeder, 37 WklyNC (Pa.) 12d) 127% 
Moody v. Alexander, 29 WklyNC 
(Pa.) 399, 402; Mt. Pleasant v. Bal- 


“ 


timore, ete., R. Co., 27 WklyNC (Pa.) 
177, 179; Pepper’s Est., 21 WklyN' 
(Pa.) 271, 275; Metropolitan Base 
Ball Club v. Simmons, 17 WklyNC 
(Pa.) 158, 156; Thielens v. White, 
138 Wkly NC (Pa.) 194; Shrewsbury 
Sav. Institution’s App., 9 WklyNC 
(Pa.) 166, 168; Hartranft’s App., 
5 WklyNC (Pa.) 105, 118; Catlin 
v. Hancock, 4 WklyNC (Pa.) 55, 
57; Acosta v. Flor, 5 Philippine 18; 
Velez v. Liavina, 18 Porto - Rico 
634; Le Hardy v. Acosta, 18 Porto 
Rico 438; Melendez v. Registrar of 
Property, 17 Porto Rico 575; Semi- 
dey v. Central Aguirre, 7 Porto 
Rico Fed. 572; Higgins v. Pawtucket 
Tax Assessors, 27 R. I. 401, 63 A 34, 
36; Smith v. Westerly, 19 R. I. 437, 
446, 85 A 526; Sweeney v. Tennessee 
Cent. R. Co., 118 Tenn. 297, 100 SW 
732, 736; Michigan Mut. L. Ins. Co. 
v. Coleman, 118 Tenn, 215, 100 SW 
122, 127; Wood v..’ Polk, 12 Heisk. 
(Tenn.) 220, 230; Tucker v. Dabbs, 
12 Heisk. (Tenn.) 18; Morton v. Mor- 
ton, 2 Swan (Tenn.) 318; Steele vy. 
Nashville Corp., 10 Yerg. (Tenn.) 
296; Wright v. Wright, 6 Tex. 3, 21; 


Terrill vy. Terrill Electric Light 
Co., (Tex. Cini eAs.) 187 Sw 
966; Zamata Vv. Browning, byl 


Utah 400, 170 P 1057; Tribune Re- 
porter Printing Co. v. Homer, 51 
Utah 153, 169 P 170; State v. Schock- 
ley, 29 Utah 25, 80 P 865, 867, 110 
AmSR 639; Nichols y. Oregon Short 
Line R. Co., 28 Utah 319, 78 P 866, 
867; Hackett v. Amsden, 56 Vt. 201, 
206; Wing v. Cooper, 37 Vt. 169, 183; 
Benton vy. Fletcher, 31 Vt. 418, 428; 
Nimblet v. Chaffee, 24 Vt. 628, 629; 
Bradley v. Pratt, 23 Vt. 378, 382; Cox 
v. Johns, 12 Vt. 65, 67; Whitehead v. 
Cape Henry Syndicate, 105 Va. 463, 
54 SE 3806, 308; American Bank v. 
McComb, 105 Va. 473, 54 SE 14, 15; 
Chesterfield County v. Hall, 80 Va. 
321, 327; Frank vy. Lilienfeld, 33 
Gratt. (74 Va.) 377, 395; Robertson v. 
Triges, $82. (Gratt. (736 Va.) 76; 386 
Justis v. English, 30 Gratt. (71 Va.) 
565, 571; McChesney v. Brown, 25 
Gratt. (66 Va.) 393, 401; Martin v. 
Snowden, 18 Gratt. (59 Va.) 100, 148; 
Robinson v. Allen, 11 Gratt. (52 Va.) 
785, 789; Lee v. U. S. Bank, 9 Leigh 
(36 Va.) 200, 208; Williamson v. 
Beckham, 8 Leigh (35 Va.) 20, 24; 
Laun v. Pacific Mut. L. Ins. Co., 131 
Wis. 555, 111 NW 660, 666, 31 LRANS 
1204; Chicago, ete., R. Co. v. State, 
128 Wis. 553, 108 NW 557, 567; Per- 
rault _v. Minneapolis, ete, R. Co., 
117 Wis. 520, 524, 94 NW 348; Beck- 
er v. Chester, 115 Wis. 90, 91 NW 87, 
105; J. I. Case Plow Works y. Niles, 
etc., Co., 90 Wis. 590, 694, 63 NW 
1013; McCaul v. Thayer, 70 Wis.. 138, 
142, 35 NW 353; State v. Keaough 
Treasurers, etc., 68 Wis. 135, 142, 36 
NW 723; Farrall v. Shea, 66 Wis. 
561, 565, 29 NW 634; Webster v. Mor- 
ris, 66 Wis. 366, 382, 28 NW 353, 57 
AmR 278; Towsley v. Ozaukee 
County, 60 Wis. 251, 252,18 NW 840; 
Pratt _v. Radford, 52 Wis. 114, 119, 
18 NW 606; Vincent v. Starks, 45 
Wis. 458, 461; Sitzman v. Pacquette, 
13 Wis. 291, 307; State v. Hastings, 
10 Wis. 525, 531; Atty.-Gen. v. Brunst, 
3 Wis. 787, 793; State v. Grant, 14 
Wyo. 41, 81 P_795, 799, 82 P 2, 116 
AmSR 982, 1 LRANS 588: Rasmus- 
sen v. Baker, 7 Wyo. 117, 140, 50 P 
819, 38 LRA 723; Natal v. Behrens, 
4 App. Cas. 331, 335; Blackburn v. 
Flavelle, 6 App. Cas. 628, 634: Thorn 
v. London, 1 App. Cas. 120, 121; Lowe 
v. Darling, [1906] 2 K. B. 772, 785; 


Colquhoun v. Brooks, 19 Q. B. D. 400, ° 


406; 
Cor; 


Dixon v. London Small Arms 
BoD 


16 Q. B. 648, 653, 4 Eng. L. & Wa. 265, 
71 ECL 643, 117 Reprint 1026: Reg. - 


, RCo. 16 QB: 
19, 31, 3 Eng. L. & Eq. 285, 71 ECL 
19, 117 Reprint 782; Beckett v. Sut- 
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EXPRESSIO UNIUS PERSONA 


SIO ALTERIUS.18 # EST EXCLU- 


‘‘for a distinet purpose or object.’’?? It has been 


EXPRESSIO UNIUS PERSONA, VEL REI, 


EST EXCLUSIO ALTERIUS. 


EXPRESSIO VEL DESIGNATIO PERSONA 


‘EST EXCLUSIO ALTERIUS.?° 


EXPRESSLY. In its primary meaning, the term 
denotes precision of statement, as opposed to am- 
biguity, implication, or inference, and is equivalent 
to ‘fin an express manner,’’ or ‘‘in direct terms.’’ ?1 
It is also commonly used to designate purpose, and 
as equivalent to ‘‘especially,’’ or ‘‘particularly,’’ or 


ton, 19 Ch. D. 646, 648; Brantom v. 
Griffits, 1 C. P. D. 349, 355; London 
Joint Stock Bank v. London, 1 C. P. 
D. 1, 17; Doe v. Burdett, 4 A. & E. 1, 
11, 31 ECL 1, 111 Reprint 687; Hare 
¥ve- Horton, 5 Bi& Ad. 715; 721; 27 
HCL 302, 110 Reprint 954; Browning 
.v. Browning, 31 Beav. 316, 54 Reprint 
1160; Nelson v. Bealby, 30 Beav. 472, 
54 Reprint 973; Woodburn v. Grant, 
“22 Beav. 483, 486, 52 Reprint 1195; 
Spong v. Spong, 3 Bligh N. S. 84, 4 
Reprint. 1271, 1 Dow & Cl. 365, .375, 
6 Reprint 562; Fowkes v. Manchester, 
ete., L. Assur., etc., Assoc., 3 B. & S. 
917,930,118 ECL 917, 122 Reprint 
343; Burdett v. Doe, 10 Cl. & F. 340, 
397, 8 Reprint 772; Willis v. Elliott, 
3 Cc. & P. 117, 120, 14 ECL 480; Spry 
v. Flood, 2 Curt. Eccl. 353, 365; Hast- 
ern Archipelago Co. v. Reg., 2 E. & 
B. 856, 878, 75 ECL 856, 22 EnglL& 
-Eq 328, 118 Reprint 988; Barbat v. 
-Allen, 7 Exch. 609, 617, 10 EngL&Eq 
596, 155 Reprint 1092; Witham  v. 
Lynch, 1 Exch. 391, 154 Reprint 166; 
Re Holmes, 3 Giffard 337, 348, 66 Re- 
print 439; Bliss v. Woods, 3 Hagg. 
Eccl. 486, 499, 162 Reprint 1235; 
Atty.-Gen. v. Sillem, 2 H. & C. 431, 
607, 159 Reprint 178; Saunders v. 
Evans, 8 H.°L. Cas: 721, 729, 11 Re- 
print 611; The Amalia, 32 L. J. P. & 
M. 191, 194; The Annapolis, 30 L. J. 
P. & M. 201, 207; Withington v. Her- 
ring, 7 li. J. Co P.O. S. 172, 181; Dew- 
hurst v. Feilden, 7 M. & G. 182, 186, 
49 ECL 181, 185 Reprint 79; Ex p. 
Candy, 1 Mont. & M. 197, 206; Rut- 
tonji Edulji Shet v. Tanna, 11 Moore 
Indian App. 295, 305, 20 Reprint 113; 
Steele v. Thompson, 13 Moore P. C. 
280, 297, 15 Reprint 105; Cail v. Pa- 
-payanni, 1 Moore P. C.N. S. 471, 476, 
15 Reprint 778; Doe v. Ingleby, 15 M. 
& W. 465, 472, 153 Reprint 933; Hard- 
-~wicke v. Sandys, 12 M. & W. 761, 765, 
152 Reprint 1406; Smith v. Doe, 

Price 379, 395, 146 Reprint 1005; Ver- 
non v. Vernon, 2 P. Wms. 594, 597, 24 
Reprint 875; Atty.-Gen. y. Hooker, 2 P. 
Wms. 338, 24 Reprint 756; Trulock v. 
Robey, 15 Sim. 265, 272, 38 EngCh 
“265, 60 Reprint 619; Hougham v. 
Sandys, 2 Sim. 95, 149, 2 EngCh 95, 
57 Reprint 725; Williams v. Evans, 
8 T. R. 246, 254, 101 Reprint 1370; 
‘Rex v. North Nibley, 5 T. R. 21, 24, 
101 Reprint 12; Mansell v. Mansell, 
Wilm. 36, 57, 97 Reprint 14; Matthew 
‘vy, Blackmore, 5 Wkly. Rep. 363, 364; 
Thompson v. West Somerset Mineral 
R. Co., 5 Wkly. Rep. 296, 299; Virgo 
‘vy. Toronto, 22 Can. S. C. 447, 466; 
Whelan v. Ryan, 20 Can. S. C. 65, 75; 
fn re Sproule, 12 Can. S. C. 140, 210; 
‘Ganong vy. Bayley, 2 Cartwr. Cas. 509, 
523; Farr v. Groat, 6 Alta. L. 259; 
‘Bodnar v. West Canadian Collieries, 
15 Alta. L. 163; Hazell v.,Lund, 22 B 
-C. 264; Leiser v. Popham, 17, B. C. 
187, 6 DomLR 525; Consolidated R. 
Co. v. Victoria,:5 B. C. 266, 274; Free- 
man v. Calverteys, 26 Le Jse adalio 

rings First Nat. Bank v. Curry, 2 

aa a Minneban, 17 N. B. 
228, 230; Reg.. v. Germantown Lake 


Smith; 50. N.S... 198; 
‘Intercolonial Coal. Min. Co., Ltd., 48 
N.S. 72; Warner v. Symon-Kaye Syn- 
“dicate, 27. N. S. 340, 343; Paint v. 
Gillies, 26 N. S. 526, 540; Fraser v. 
Salter, .7.N;. S. 424, 481; Re South Ox- 


LRA 302; Athens v. Burkett, 


defined as meaning in an express,?? clear or dis- 
tinct,?* direct or pointed manner;?> with distinct 


purpose ;2° in direct terms;27 definitely ;?* directly ;?° 


Phrases: 


seribed,’’ 4? 


ford Provincial Election, 32 Ont. L. 
1, 7 OntWN 1; Lawson vy. McGeoch, 
20 Ont. A. 464, 474; Ryan v. McCart- 
ney, 19 Ont. A. 423, 431; Waterous v. 
Palmerston, 19 Ont. A. 47, 52; In re 
Flatt, 18 Ont. A. 1, 12; Reg. v. Wel- 
lington County, 17 Ont. A. 421, 444; 
In re Moulton Tp., 12 Ont. A. 503, 
519; Daniels v. Grand Trunk R.. Co., 
11 Ont. A. 471, 475; Grand Junction 
R. Co. v. Midland R. Co., 7 Ont. A. 
681, 688; Re Lincoln Election, 2 Ont. 
A, 324, 345; 
County, 27 Ont. 341, 343; Argles v. 
McMath, 26 Ont. 224, 240; Sawyer v. 
Pringle, 20 Ont. 111, 114; Matter of 
Bell Tel. Co., 9 Ont. 339, 345; Hobbs 
v. Guardian F, Ins. Co., 7 Ont. 634, 
639; Walsh’ y. Elliott, 11 Ont. Pr. 
520, 525; Bradley v. Clarke, 9 Ont. 
Pr. 410, 416; Leeson v. Higgins, 4 
Ont. Pr. 340, 341; Schliehauf v. Can- 
ada Southern R. Co., 28 Grant Ch. 
(U. C.) 2386, 242; Davis v. Clifton 
Municipality, 8 U. C. C. P. 236, 238; 
Crowe v. Steeper, 46 U. C. Q. B. 87, 
92; Miller v. Grand Trunk R. Co., 45 
UW. 1€F . B. 222, 226; Leprohon v. 
Ottawa, 40 U. C. Q. B. 478, 492 [cit 
Saunders v. Evans, 8 H. L. Cas. 721, 
729, 11 Reprint 611]; Matter of North 
Dumfries Tp., 12 U. C. Q. B. 507, 509; 
Cameron v. Campbell, 12 U. C. Q: B. 
159, 164; Bourke y. Murphy, 1. Pr. 
Edw. Isl. 126, 132; Standard Light, 
ete., Co. v. Montreal, 10 Que.. Super. 
209, 219; Johnston v. L’Heureux, 
(Sask.) 27 WestLR 21, 6 WestWkly 
53; Rex v. Reid Co., 9 Newfoundl, 285; 
Brenton v. Birkett, 5 Newfoundl. 81. 

is. A maxim meaning “The men- 
tion of one person is the exclusion 
of another.” Black L. D. 

19. A maxim meaning “The ex- 
press mention of one person or thing 


is the exclusion of another.” Pelou- 
bet Leg. Max. 
[a] Applied in: Zbarazer Realty 


Co. v. Brandstein, 61 Misc. 623, 113 
NYS 1078, 1079. 

20. A maxim meaning “The ex- 
press mention or designation of, one 
person is the exclusion of another.” 
Hartranft’s App., 5 WklyNC (Pa.) 
105, 118 (dis. op.). 

21. Magone v. Heller, 150 U. S. 70, 
74, 14 SCt 18, 37 L. ed. 1001. 

22. Magone y. Heller, 150 U. S. 
70, 74, 14 SCt 18, 37 L. ed. 1001. 

23. Encyclopedic D. [quot State v. 
Denny, 118 Ind. 449, 464, 21 NE 274, 
4 LRA 65]; Webster D. [quot Ma- 
gone v. Heller, 150 U. S. 70, 74, 14 
Sct 18, 37 L. ed. 1001; Hovey v. State, 
q19 Ind. 395, 21 NE 21, 27]. 

24. Encyclopedic D. [quot State 
v. Denny, 118 Ind. 449, 464, 21 NE 
274, 4 LRA 65]. 

25. Webster D. [quot State v. Hyde, 
121 Ind. 20, 34, 22 NE 644; Hovey v. 
State, 119 Ind. 395, 412, 21 NE 21 (per 
Berkshire, J.); Evansville v.State, 118 
Ind. 426, 443, 21 NE 267, 4. LRA 93]. 

[a] “Express dedication.” — Kent 
vy. Pratt, 73 Conn, 573, 578, 48 A 418; 
Dunn v. Sanford, 51 Conn. 443; Noyes 
vy. Ward, 19 Conn. 250, 264; Close v. 
Swanson, 64 Nebr. 389, 393, 40 NW 
1043 [cit Bouvier L. D.]; Ex p. Leon- 
ard, 39 S. C. 518, 519, 18 SE 216, 22 

(Tenn. 
Ch. A.) 59 SW 404, 408; San An- 
23 SUD OX, on Clive sc Al. 


tonio v. Sullivan, 
See also Dedica- 


619, 623, 57 SW 42. 
tion §§ 36-40. 


‘fexpressly provided,’’ 43 
purchased,’’ 44 ‘‘expressly ratified,’’*° ‘‘expressly 


Morris Tp. v. .Huron' 


distinctly ;°° explicitly ;3+ particularly ;°* plainly ;3° 
pointedly ;*4 in direct or unmistakable terms;*> in an 
express manner;°° not by implication.*? 

‘‘Eixpressly 
conferred,’’ °° ‘‘expressly for the benefit of a third 
person,’’ 4° ‘expressly named,’’ *4 


charged,’’°8 ‘expressly 


‘expressly pre- 


“expressly 


26. Webster D. [quot Magone v. 
Heller, 150 U. S. 70, 74, 14 SCt 18, 37 
L. ed. 1001]. 

27. Encyclopedic D. [quot State 
v. Denny, 118 Ind. 449, 464, 21 NE 
274, 4 LRA 65]; Webster D. [quot 
Magone v. Heller, 150 U. S. 70, 74, 14 
SCt 18, 37 L. ed. 1001; State v. Hyde, 
121 Ind. 20, 34, 22 NE 644; Hovey 
v. State, 119 Ind. 395, 412, 21 NE 
21 (per Berkshire, J.); Evansville 
v. State, 118 Ind. 426, 443, 21 NE 267, 
4 LRA. 93; Norfolk, etc., R. Co. \v: 
Virginian R. Co., 110 Va. 631, 66 SE 
863, 868]; Worcester D. [quot State 
v. Hyde, 121 Ind. 20, 34, 22 NE 644; 
State v. Denny, 118 Ind. 449, 464, 
21 NE 274, 4 LRA 65; Evansville v. 
State, 118 Ind. 426, 443, 21 NE 267, 


‘4-LRA 93; Richmond vy. Sutherland, 


114 Va. 688, 77 SE 470, 473]. 

28. Webster D. [quot Richmond v. 
Sutherland, 114 Va. 688, 77 SE 470, 473]. 

29. Encyclopedic D. [quot State v. 
Denny, 118 Ind. 449, 464, 21 NE 274, 
4 LRA 65]; Webster D. Lquot Rich- 
mond vy. Sutherland, 114 Va. 688, 77? 
SE 470, 473]. 

30. Zell Cycl. [quot Evansville v. 
State, 118 Ind. 426, 443, 21 NE 267, 
4 LRA 93]. 

81. Webster D. [quot Richmond v. 


‘Sutherland, 114 Va. 688, 77 SE 470, 4731. 


32. Webster D. [quot Magone v. 
Heller, 150 U. S. 70, 74, 14 SCt 18, 
37 L. ed. 1001]. ‘ 

33. Encyclopedic D. [quot State 
v. Denny, 118 Ind. 449, 464, 21 NE 
274, 4 LRA 65]; Webster D. [quot 
Hovey v. State, 119 Ind. 395, 412, 21 
NE 21]; Worcester D. [quot State 
v. Hyde, 121 Ind. 20, 34, 22 NE 644; 
State v. Denny, 118 Ind. 449, 464, 21 
NE 274, 4 LRA 65; Evansville v. 
State, 118 Ind. 426, 4438, 21 NE 267, 
4 LRA 938; Richmond y. Sutherland, 
114 Va. 688, 77 SE 470, 473]; Zell 
Cycl. [quot Evansville v. State, 118 
Ind. 426, 443, 21 NE 267, 4 LRA 93]. 

34. Encyclopedic D. [quot State v. 
Denny, 118 Ind. 449, 464, 21 NE 274, 
4 LRA 65]. e 

35. Webster D. [quot Richmond vy. 
Sutherland, 114 Va. 688, 77 SE 470, 473]. 

36. Webster D. [quot Richmond v. 
Sutherland,114 Va.688, 77 SE 470, 473]. 

37. Evansville v. State, 118 Ind. 
426, 443, 21 NE 267, 4 LRA 93. 

38. Flaum v. Wallace, 103 N. C. 
296, 312, 9. SE 567. 

[a] “Specifically charged” synony- 
mous. Flaum v. Wallace, 103 N., C. 
296, 312, 9 SE 567. 

39. Richmond vy. Sutherland, 114 
Va. 688, 77 SE 470, 473. 

40. Montgomery v. Dorn, 25 Cal. 
A. 666, 145 P 148, 150. 

41. Taylor v. Nicholls, 6 M. & W. 
91, 95, 151 Reprint 334 (holding that, 
where the name of the attorney at- 
testing a warrant of attorney on be- 
half of one party was first suggested 
by the other party’s attorney,’ but. 
expressly adopted by the former 
party as his attorney for that pur- 
pose, he was expressly named). C 

42. Inland Revenue Comrs.  v. 
Scott, [1892] 2 Q. B. 152, 160. 

43. Butler v. Kidder, 87 N. Y. 98, 
104; Thames Conservators v. Smeed, 
[1897] 2 Q. B. 334, 355. j i 

44. BHrrington v. Metropolitan Dist. 
R. Co., 19 Ch. D. 559, 569. 

45. Iowa State Sav. Bank v. Black, 
91 Iowa 490, 494, 59 NW 283. 

[a] Acts of bank cashier.—An in- 


224195 Cr a" | 


refer to,’’** ‘expressly referring to,’’ 47 ‘‘expressly 
reserved,’’ 4* ‘‘expressly stipulated,’’ 4° 
used,’’ 5° ‘‘expressly varied,’’*1 ‘ 
held;’’ 52 also ‘‘expressly and in writing,’’ °° ‘‘ex- 
pressly or by necessary implication.’’ °4 
EXPRESSUM FACIT CESSARE TACITUM.®> 
EXPRESSUM SERVITIUM REGAT VEL DE- 


CLARET TACITUM.*® 


EX PROCEDENTIBUS ET CONSEQUENTIBUS 


OPTIMA FIT INTERPRETATIO.** 
In Spanish law, condemna- 


tion; the taking of property, especially for public 


EXPROPRIACION. 


struction on the question of ratifica- 
tion by a bank of an act of its 
cashier declared that the law pre- 
Sumes that they are repudiated, and 
will not infer an affirmance, and that 
such acts, to estop plaintiff from 
recovery, must be “expressly rati- 
fied.” It was objected that the use 
of the words “expressly ratified” was 
erroneous, and that’the terms called 
for a higher degree of action and a 
more definite specific performance 
than the law required; but the court 
held that the phrase was not to be 
understood as requiring a ratification 
in terms, there being no evidence of 
such a ratification, and therefore that 
the term must be construed to mean 
an intent to approve the acts which 
the cashier had done, and that proof 
of such approval must be plain and 
Clear. Iowa State Sav. Bank sv. 
Black, 91 Iowa 490, 59 NW 288, 284. 

46. In re Phillips, 41 Ch. D. 417, 
419. 
47. Phillips v. Cayley, 43 Ch. D. 
222, 232; In re Marsh, 38 Ch. D. 630, 
633. 


48. Phenix Nat. Bank y. Hanlon, | 


183 Mo. A. 2438, 166 SW 830, 831. 

49. In re Lysaght, [1898] 1 Ch. 
115, 119; Tyrrell v. Clark, 2 Drew. 
86, 90, 61 Reprint 651, 

50. Magone y. Heller, 150 U. S. 

WO,ltby 14 SCt, 18, 38% L:’ed. 1001. 
* 51. Metropolitan Dist. R. Co. v. 
Sharpe, 5 App. Cas. 425, 441; Woking 
Water, etc., Co. v. Parker, [1916] 1 
K. B. 473; Weld v. South-Western R. 
Co., 32 Beav. 340, 345, 55 Reprint 133. 
. §2. Lightfoot v. Bass, 2 Tenn. Ch. 
677, 681. 

53. Montgomery vy. Dorn, 25 Cal. 
A. 666, 145 P 148, 149. 

54 Griffin v. Fairmont Coal Co., 
59 W. Va. 480, 53 SE 24, 66, 2 LRANS 
sila Haye p 

[a] Intent by expressed language. 
—In the rule that in construing a 
will the intention must be gathered 
from the language, and that language 
must either give the thing expressly 
or by necessary implication, the term 
“expressly” does not mean that it 
shall be given by any particular for- 
mula of words, but means only that 
the intent must be shown by, ex- 
pressed language, which language 
must reach to and include the ob- 
ject of the donation, the person to 
whom the thing is given, and must 
also take in by Some form of descrip- 
tion the thing to be given. Griffin 
v. Fairmont Coal Co., 59 W. Va. 480, 
53 SE 24, 66, 2 LRANS 1115. 

55. A maxim meaning “A thing 
expressed puts an end to tacit im- 
plication.”  Trayner Leg. Max. 

{a] Applied or explained in: Man- 
son v, Dayton, 153 Fed. 258, 268, 82 


CCA 588; U. S. v. Molloy, 144 Fed. 
tele aad, co. OCA \283) 11 TRANS 
487; In re Herzikopf, 121 Fed. 544, 
546, 57 CCA 606; American Well 


Works v. Rivers, 36 Fed. 880, 881; 
Gilman v. Brown, 10 F. Cas. No. 5,441, 
1 Mason 191; Holtingsworth y. Hol- 
lingsworth, 45 Ala. 321, 330; Morrow 
v. Wood, 56 Ala. 1, 11; Jeffery v. 
Underwood, 1 Ark. 108, 116; Enfield 
Toll Bridge Co. v. Hartford, etc., R. 
Co., 17 Conn, 454, 465, 44 AmD 556; 
Perkins v. Catlin, 11 Conn. 213, 228, 
27 AmD 282; Willoughby v. Ray- 


‘expressly with- 


EX PRESSLY —EXPURGATORIO 


use.°8 
‘‘expressl 
p SLY 


mond, 4 Conn. 130, 133; Vandenheuvel 
v. Storrs, 3 Conn. 203, 208; Miller v. 
Ward, 2 Conn. 494, 500; Moody v. 
Sewerage, ete:, Bd., 117 La. 360, 41 
S 649, 651; Stuart v. Walker, 72 Me. 
145, 154, 39 AmR 311; Smith v. Mor- 
rill, 54 Me. 48, 52 [cit Perkins v. 
Catlin, 11 “Conn, 213, 226, 29 AmD 
282]; Rice vy. Forsyth, 41 Md. 389, 
405; Gage v. Tirrell, 9 Allen (Mass.) 
299, 306; Pratt v. Sanger, 4 Gray 
(Mass.) 84, 87; Michigan Cent. R. 
Co. v. Hale, 6 Mich. 243, 262; Wil- 
liams v. Detroit, 2 Mich. 560, 563; 
Caldwell v. Ryan, 210 Mo. 17, 108 SW 
533, 124 AmSR 717, 16 LRANS 494, 
14 AnnCas 314; Kansas City Planing 
Mill Co, v. Brundage, 25 Mo. A.. 268, 
272; Parker v. Butterworth, 46 N. J. 
L. 244, 247, 50 AmR 407; State v. 
Kelsey 44 No wields. 45 Daw ors vu. 
Gris woldyal4ioNw eel oe 2 ee 28 ee, 
AmD_ 33; Farléy v.. Craig, 11 N. J. 
L. 262, 282; Tingley v. International 
Dynelectron —Coi) “h4 iy J! sam 538; 
70 A 919; Greer v. Van Meter, 54 
N. J. Eq. 270, 38 A 794; Spinning 
v. Spinning, 43 N. J. Eq. 215, 325, 10 
A 270;\ Black v. White, 42 N. Y. 
Super. 446, 450; Peo. v. Fuerst, 13 
Mise. 304, 306, 34 NYS 1115; FPlana- 
gan v. Fox, 6 Misc. 132, 134, 26 NYS 
48; Bebee yv. State Bank, 1 Johns. 
(N.. Y.)-(529,/571, 3 AmD 353: Crist 
v. Dice, 18 Oh. St. 536, 542; Creigh- 
ton v. Toledo, 18 Oh. St. 447, 451; 
Bricker v. Bricker, 11 Oh. St. 240, 
246; Slegel v. Lauer, 148 Pa. 236, 242, 
23 A 996, 15 LRA 547; Kneedler vy. 
Lane, 45) Pa. 288)..821; ‘Snevily:-v. 
Ekel, 1 Watts & S. (Pa.) 203, 205; 
Secott_v. Fields, 7 Watts (Pa.) 360, 
362; Weiser v. Weiser, 5 Watts (Pa.) 
279, 284, 30 AmD 313; Sanderson v. 


Lamberton, 6 Binn. (Pa.) 129, 132; 
Rousset v. Insurance Co. of North 
America, 1) Binn. (Pasi, 4293) 482- 


Yard v. Lea, 3 Yeates (Pa.) 335, 341; 
Paine v. Fesco, 18 Phila. (Pa.) 637, 
639; Wood v. Polk, 12 Heisk. (Tenn.) 
220, 230; Justis v. English, 30 Gratt. 
(CTI Nias) 5 S60 ONL one re mmertnee Ener 
1 P. C. 296, 305; Tanner v. Smart, 6 
B. & C. 603, 609, 18 ECL 274, 108 Re- 
print 573; Rex v. Westwood, 4B. &C. 
781, 10 HCL 799, 107 Reprint 1251, 
7 Bing. 1, 29, 20 ECL 1, 4 Bligh N. S. 
213, 5 Reprint 76, 2 Dow. & Cl. 21, 
6 Reprint 687; Fowkes vy. Manches- 
ter, ete, Lb. Assur, (ete. Assocs 3 
B. & 8.4917, 93800013 (HCL. 9L7 122 
Reprint 343; Dickson v. Zizinia, 10 
C. “B: 602, 610,; 70° HCL) 602, 133° Re- 
print 238; Hasterly v. Sampson, ,1 
Cromp. & J. 105, 114, 148 Reprint 
1353; Whitbread vy. Smith. 3 De G. 
M. & G. 727, 739, 53’ HngCh 567, 23 
EngL&Eq 551, 43 Reprint 286: East- 
ern Archipelago Co, v. Reg., 2 EK. & 
B. 856, 879, 75 HCL 856, 22 Ene L&Eq 
328, 118 Reprint 988; Greenbirt v. 
Smee, 35 L. T. Rep. N.S. GS ae teles 
Hutton v. Warren, 1 M. & W. 466, 
150 Reprint 517; Merrill v. Frame, 4 
Taunt. 329, 330, 128 Reprint DOL 
Cates v. Knight, 3 T. R. 442, 444, 100 
Reprint 667; Doe v. Barber. 2 2b. RR: 
749, 750, 100 Reprint 403: Matthew 
v. Blackmore, 5 Wkly. Rep. 363, 364; 
Atri. Platt, V0 Cansece oe 425, 
507; Wicks. v. Miller, 21 Man. 534; 
Dulmage v. Douglas, 3 Man. 562, 567; 
Billings v. Rust, 1_N. S. Dec. 88, 98; 
Sterling Bank vy. Zuber, 32 Ont. L. 


“ 


EXPROPRIATION. A meaning has been at- 
tached to the term, imported from its use in foreign 
jurisprudence, which makes it synonymous with 
‘‘the exercise of the power of eminent domain,’’ 
that is, the compulsory taking from a person, on 
compensation made, of his private property for the 
use of a railroad, canal, or other publie work. 

EXPULSION.®° 
ment ;°* severing the connection between an ex- 
pelled member and an association.® 

EXPURGATORIO. In Spanish law, an index or 


A putting out;*!. disfranchise- 


123, 7 OntWN 189; Steinhoff v. Royal 
Canadian Ins. Co., 42 U. C. Q. B. 307, 
Sta Phillips v. Reid, 8 Newfoundl. 


56. A maxim of Lord Bacon, which 
literally translated means “Let serv- 
lce expressed rule or declare what 
is silent.” Adams Gloss. [cit Bacon 
Werke VecutS as j 


A maxim meaning “The best- 


interpretation is made from things 

proceeding and following (i. e, the 

context).” Bouvier L. D. 

[a] Applied in: Griscom y. Evens, 
40:5 Nii Ds, L402, .415,: 29 Amin. do Sie 

58. Escriche Diccionario. See Hx- 
propriation post this page. See also 
Enajenacion 20 C. J. p. 1247. 

59. Black L. D. See generally 
Eminent Domain 20 C. J. p 501. 

[a] “Taking” synonymous. —,The 
“taking” or “expropriation,” 
as used in Acts (1896) No. 96 p 142, 
providing that all claims for dam- 
ages to the owner caused by the 
taking or expropriation of land for 
public works shall be barred by two 
years’ prescription, must be con- 
strued as equivalents. Amet_ v. 
Pexas; Otek. Coil 7) duals 454, 41 
S) aly a2o% 

[b] In Mexican law.—A seizure 
of so much of the owner’s property 
as is necessary for the public pur- 
pose. Brownsville v. Cavazos, 4 F. 
Cas. No. 2,043, 2 Woods 293, 302. 

60. Expulsion: Of: 

Alien see Aliens §§ 46--127. 

Foreign corporation see Foreign Cor- 
porations [19 Cyc 1288], 

Inferior body from superior bocy of 
beneficial association see Mutual 
Benefit Insurance [29 Cyc 45]. 

Member see Associations §§ 68-85; 
Clubs §§ 18-24; Exchanges §§ 16— 
32; Labor Unions [24 Cye 826]; 
Mutual Benefit Insurance [29 Cye 
31, 168, 200, 205, 240]; Religious 
Societies [34 Cyc 1124, 1187]; 
States [36 Cye 849]; United States 
[39 Cye 700]. 

Passenger see Carriers § 1165 et seq; 
Ferries [19 Cyc 508]. 

Pupil see Schools and School Dis- 
tricts [35 Cye 816, 1140]. 

Tenant see Landlord and ‘Tenant [24 


Cye 1343]. 
See also Eviction 21 C. J. p 1262; 
Cy deep aor 


Excommunication 23 

Expel ante p 171. 

61. Vanderpool vy. Smith, 4 Abb. 
Dec. GN. y.) 461.) 464. 

62. Palmetto Lodge No. 5, I. O. 
O. F. v. Hubbell, 33 S.C. L. 458, 462, 
49 AmD 604. . 

63. Palmetto Lodge No. 5, I. O. 
OFS Ee eer LUD belly HBR ae Conor e 458, 
462, 49 AmD 604. 

{a] “Suspension” distinguished.— 
The distinction between “suspension” 
and “expulsion” is often recognized 
in the by-laws of a society, the for- 
mer being only a temporary privation 
of the rights and benefits. Palmetto 
Lodge No. 5, 1. °O., OU B® ‘vy. Hubbell, 
33 _S. C. L. 457, 462, 49 AmD 604. 

{b] “Woluntary withdrawal” dis- 
tinguished.—The term “expulsion,” as 
used in a statute chartering a cor- 
poration, and providing that mem- 
bership may be terminated by death,. 
voluntary withdrawal, or expulsion, 
means a termination of membership 


by acts necessarily hostile to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


eatalegue of prohibited books, or of those ordered 


to be expurgated.® 


EX QUA PERSONA QUIS LUCRUM CAPIT, 
EJUS FACTUM PRAISTARE DEBBET.® 

EXSCINDED. Cut off or expelled.%¢ i 

EX SHIP. The term as used in a contract for the 


purchase of a community setting 


much ‘‘ex ship,’’ does not contemplate a shipment 
by any particular ship, and simply denotes that the 
property in the goods shall pass to the buyer upon 
their leaving the ship’s tackle, and that he shall be 
hable for all subsequent charges of landing them.*%? 
EXTEMPORE DISCOURSE. An expression used 
as the antipode of a premeditated discourse.®® 
The term is derived from ‘‘ex,’’ 
trom or out of, and ‘‘tendere,’’ to stretch or stretch 


EXTEND.® 


out.7° It is, both by etymology 
usage, exceedingly flexible lending 
variety of meanings, which must 


member expelled, and against his 
will. New York Protective Assoc. v. 
McGrath, 5 NYS 8, 10. 

64. Escriche Diccionario. 

65. A maxim meaning “One who 
takes gain, profit or advantage on 
account of a person, ought to be an- 
swerable for his act or deed.’ Adams 
Gloss. [cit Ulpian Dig. L 17 fr 149]. 

66. Robinson vy. Floyd, 159 . Pa. 
165, 175, 28 A 258 (used in a partner- 
ship agreement providing that a 
partner might, by resolution of the 
board of control, be excluded from 
the concern). 

67. Harrison v. Fortlage, 161 U.S. 
57, 16 SCt 488, 490, 40 L. ed. 616. 
To same effect Neill v. Whitworth, 
18 C. B. N.S. 435, 114 ECL 435, 144 
Reprint 518. 


68. Peo. v. Clark, 11 NYLegObs 4, 
Ee 

69. See also Extension post p 227. 

70. Wisconsin Cent, R. Co. v. Com- 


stock, 71 Wis. 88, 91, 36 NW 843. 

71. Middlesex, etc., Tract. Co. v. 
Metlar, 70 N. J. L. 98, 56 A 142, 143. 

{a] The word is relative in its 
application, refers to something al- 
ready begun, and implies a continua- 
tion of the same act. “A power to 
extend or continue an act or piece of 
business, cannot authorize a totally 
distinct’ transaction.” Clement — v. 
Dickey, 5 F. Cas. No. 2,883, 1 Paine 
377, 385. 

[b] “The word... implies some- 
to be extended” (1) and must 
necessarily be connected with that 
something. State v. Jacksonvill¢ 
Terminal Co., 71 Fla. 295, 323, 71 S 
474, 482. To same effect Rosin v. 
Lidgerwood Mfg. Co., 89 App. Div. 
245, 86 NYS 49, 51; Wisconsin Cent. 
R. Co. v. Comstock, 71 Wis. 88, 91, 
36 NW 843. (2) Where the provi- 
sions of a parent act mark out a line 
of conduct touching a given matter, 
a supplemental act extending such 
provisions is fully satisfied if such 
provisions are carried forward intact 
to the date of such supplement; and, 
if the purpose is to engraft a radi- 
cally new provision on those of the 
original act, some other word than 
“extend” must be employed in_ the 
title. Jersey City v. Speer, 78 N. ik 
L. 34, 72 A 448, 449. 

72, Middlesex, etc., Tract. Co. v. 
Metlar, 70 N. J. L. 98, 56 A 142, 1438. 
fa] “Create” distinguished. — In 
‘construing a provision of, the Penn- 
sylvania constitution that no corpo- 
rate body should thereafter be cre- 
ated, renewed, or extended with 
‘banking or discounting privileges 
without previous public notice of the 
-intended application for the same, 
the court said: ‘‘To create a charter, 
is to make one which never existed be- 
fore. To renew a charter, is to give 
a new existence to one which has been 
forfeited, or which has lost its vital- 
ity by lapse of time. To extend a 


[25 Cc. J—8] 
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the price at so 


and by common 
itself to a great 
in each case be 


, Charter, is to give one which now ex- 


ists greater or longer time to operate 
in than that to which it was orig- 
inally limited. I do not say that 
these words have no other meaning in 
the English language. They are not 
entirely free from ambiguity. Their 
signification, like that of other words, 
"must depend much on the context. 
But the definitions here given are 
consistent with the sense in which 
they are, if not always, at least very 
often used, both in popular and legal 
phraseology; and to understand them 
so here is no violation of the ‘jus et 
norma loquendi.’” Moers vy. Reading, 


21 Pa. 188, 201. See also Cooper v. 
Oriental Sav., etc., Assoc., 100 Pa. 
402, 406 (holding that an act provid- 
ing that building and loan associa- 
tions might bring and maintain suits 
after the expiration of their charter 
for the sole purpose of enabling them 
to wind up their affairs is not in vio- 
lation of Const. art 1 § 25, declaring 
that no law shall “create, renew, or 
extend the charter of more than one 
corporation,” since it neither cre- 
ated charters, nor did it renew or 
extend the time of its existence, 
within the meaning of the constitu- 
tion). See also Create 15 C. J..p 
1344; Enlarge 20 C. J. p 1264; Exten- 
sion post p 227. 

73. Middlesex, ete., Tract. Co. v. 
Metlar, 70 N. J. L. 98,'56 A 142, 143. 

74. Middlesex, ete., Tract. Co. v. 
Metlar, 70 N. J. L. 98, 56 A 142, 143. 

75. South Boston R. Co. v. Mid- 
dlesex R. Co., 121 Mass. 485, 489. 

76. South Boston R. Co. v. Mid- 
dlesex R. Co., 121 Mass. 485, 489. 

[a] Insurmountable physical ob- 
jects may compel a deflection, but it 
must resume its course in the direc- 
tion to its objective point. South 
Boston R. Co. v. Middlesex R. Co., 121 
Mass. 485. 

77, Standard D. [quot~Flagler v. 
Hearst, 62, App. Div. 18, 25, 70 NYS 
956]; Webster D. [quot Independent 
School Dist. v. Jones, 142 Iowa 8, 120 
NW 315, 317]; Goulding v. Hammond, 
54 Fed, 639, 643, 4 CCA 533 [cit Cen- 
tury D.; Webster D.]; Wisconsin 
Gent. R. Co. vy. Comstock, 71 ‘Wis. 
88, 91, 36 NW 843 [cit Webster, D.]; 
Orton v. Noonan, 27 Wis: 272, 282. 

[a] “Extend,” nor “be extended” 
in an arbitration act see In re Yeadon 


| AL Ch, D. 52,58. 
oes) Ee include.”— 


b] “Extend to and ' ‘ 
oe vs Smith, 53 ‘i. ..J:,.Q: “B. 
92, 95. 

78. Webster Dp; {quot Boone 
County School Dist. v... Jones, 142 


Towa 8, 120 NW 315, 317]. : 

[a] To extend a street (1) is to 
prolong and extend it in the direction 
to which it already points. Monroe 
y. Ouachita Parish Police Jury, ‘47 
Tia, Ann. 1061, 10638, 17 S 498.. (2) 
The right given cities by the act of 


March 24, 1890, to project and extend 


[25C.J.] 225 


gathered from the context owing to the fact that 
it is essentially a relative term, referring to some- 
thing already begun;** hence, in a conerete sense, it 
has. no persistent meaning, although abstractly it 
always implies increase or amplification as distin- 
guished from inception,’? as, for instance, to extend 
a man’s business, or his line of eredit, or the due 
time of his debts.73 
prolongation."4’ The word may, in its primary sense, 
when applied to a line, import a continuation of the 
line without a break,’® but it is not always used in 
this restricted sense.7¢ 
meanings and has been defined as follows: To pro- 
long,’” especially in a single direction as a line ;78 
to prolong in space; to project;®° to protract,®! 
as to extend a line in surveying;®? to earry forward 
or continue in length or enlarge in area;*? to carry 
out farther than the original point, or limit;8+ or 
continue in any particular direction;%> to length- 


It is not confined to mere linear 


It has a wide variety of 


their streets over tide lands, con- 
fers merely the right to continue ex- 
isting streets in the same. direction, 
and with the same width. Seattle, 
ete, R. Co. v. State, 7 Wash, 150, 34 
P 551, 553, 38 AmMSR 866, 22 LRA 217. 
See also Illinois Cent. R. Co. v. Chi- 
cago, 141 Tll. 586, 30 NE 1044, 1045, 
17 LRA 530 (an authority to a mu- 
nicipal corporation to open or extend 
streets has been held not to authorize 
the extension of a street across the 
right of way of an existing railroad, 
as such right of way is already de- 
voted to a public use by express leg- 
islative grant, and the extension of 
the street across it is an unauthor- 
ized appropriation of it to another 
public use); Matthiessen, etc., Sugar 
Refining Co.'v. Jersey City, 26 N. J. 
Eq. 247, 254 (a statutory power to 
extend and open a street includes 
the construction of the street, or the 
extension thereof, as well as the 
mere act of laying’ it out). 

79. McAndrews, etc., Co. v. Cam- 
den ‘Nat. Bank, 87 N. J. L. 231, 94 A 
627, 629, AnnCas1917C 146. 

80. . Seattle, etc., R. Co. v. State, 
7 Wash. 150, 157, 34 P 551, 38 AmSR 
866, 22 LRA 217. 

81. Webster D. [quot Independent 
School Dist. v. Jones, 142 Iowa 8, 120 
NW 315, 317]; Orton vy. Noonan, 27 
Wis. 272, 282. 

82. Webster D. [quot Independent 
School Dist. v. Jones, 142 Iowa 8, 
120 NW 315, 317]. 


83. Century D. [quot Cooper v. 
Harmon, 9170 Ind)? 118, '114,"°83 "NE 
704; Independent School Dist. v. 


Jones, 142 Iowa. 8, 120 NW 815, 317]. 
.84. Standard D. [quot Independent 
School Dist. v. Jones, 142 Iowa 8, 
120 NW 315, 317; Flagler v. Hearst, 
62 App. Div. 18, 25, 70 NYS 956]. ° 

85. Piqua Branch State Bank vy. 
Knoup, 6 Oh. St. 342, 356. 

[a] Applied to railroad. — The 
term ‘“‘extend,” as used in a statute 
giving a railroad company which had 
been authorized to build u single or 
double track on certain streets in a 
city the right to extend its course, 
means to continue or prolong its 
course, and not to build Independent 
branch roads. Peo. v. New York, etc.,> 
R. Co., 45 Barb. 73, 74, 26 HowPr 43 
[eit Williams v. Odessa, ete., R. Co., 
t Del. (Ch303, 44 A821) 830]; 
see Bohmer y. Haffen, 35 App, Div. 
381, (388,54 NYS 1030 [aff 161 N."Y. 
390, 55. NE 1047]: (where the court 
said: “In considering the provisions 
of chapter 676 of the Laws of 1892, 


in relation to extensions by street 


surface railroad corporations, it 
would seem that the word ‘extend’ 
was not intended to be used in its 
restricted sense of prolongation in:a 
given: direction, but rather that it 
was intended to enable the railroad 
company to acquire a right of.’con- 
struction, maintenance, and operation 
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en;*¢ also to draw forth or stretch;*" to dilate;** to 
expand or dilate;®® to expand;*° to enlarge as a sur- 
face or volume;*! to enlarge or lengthen the bounds 
or dimensions of,®°? as to extend roads, limits, or 
boundaries;®* to extend the territories of a king- 
dom;** to enlarge;®® to widen or enlarge;°® to 
widen ;®? to make larger in space, time, or scope;°® 


EXTEND 


directions.* 


of additional routes which might be} Iowa 8, 120 NW 315, 317; Flagler v. 


operated in connection with its ex- 
isting lines’); Volmer’s App., 115 Pa. 
166, 8 A 223, 224 (holding that, where 
a street railway company was incor- 
porated to build a road of the length, 
as near as may be, of three miles, 
and, as laid out, its length was 
three and nine-tenth miles, and, to 
avoid a closely built up portion of 
the city, a road was proposed mak- 
ing the distance six and six-tenth 
miles, the proposed road was a 
branch, within authority given to 
the railroad company to construct 
a branch, and not an extension, al- 
though the branch road was longer 
than the main line). 

86. Standard D. [quot Independ- 
ent School Dist. v. Jones, 142 Iowa 
8, 120 NW 315, 317; Flagler v. Hearst, 
62 App. Div. 18, 25, 70 NYS 956]. 

87. Webster D. [quot Independent 
School Dist. v. Jones, 142 Iowa 8, 120 
NW 315, 317]; Wisconsin Cent. R. 
Co. v. Comstock, 71 Wis. 88, 91, 36 
NW 843 [cit Webster D.]; Orton v. 
Noonan, 27 Wis. 272, 282. 

88 Webster D. [quot Independent 
School Dist. v. Jones, 142 Iowa 8, 
120 NW 315, 317). 

89. Century D. [quot Cooper v. 
Harmon, 170 Ind. 113, 114, 83 NE 704; 
Independent School Dist. v. Jones, 
142 Iowa 8, 120 NW 315, 317]. 

90. Imperial D. [quot Flagler v. 
Hearst, 62 App. Div. 18, 25, 70 NYS 
956]; Webster D. [quot Independent 
School Dist. v. Jones, 142 Iowa 8, 120 
NW 315, 317]; Goulding v. Hammond, 
54 Fed. 639, 643, 4 CCA 533 [cit Cen- 
tury D.; Webster. D.]. 

91. Webster D. [quot Independent 
School Dist. v. Jones, 142 Iowa 8, 
120 NW 315, 317]. 


92. Standard D. [quot Independ- 
ent School Dist. v. Jones, 142 Iowa 
S104120 NW. «315, 317; agier: iv. 


Aarne 62 App. Div. 18, 25, 70 NYS 
956]. 

93. Century D. [quot Cooper v. 
Harmon, 170 Ind, 113, 114, 83 NE 704; 
Independent School Dist. v. Jones, 
142 Iowa 8, 120 NW 315, 317]. 

94. Century D. [quot Independent 
School Dist. v. Jones, 142 lowa 8, 
120 NW 3815, 317]. 

95. Standard D. [quot Independ- 
ent School Dist. v. Jones, 142 Iowa 8, 
120. NW 315, 317; Flagler v. Hearst, 
62 App. Div. 18, 25, 70 NYS 956]; 
Goulding vy. Hammond, 54 Fed. 639, 
6438, 4 CCA 533 [cit Century D.; 
Webster D.]. 

[a] Charter party.—Where a char- 
ter party of a vessel for a period 
of six weeks specifies that it is for a 
voyage to the West Indies, and gives 
the charterer the privilege of taking 
an extension, it authorizes the char- 
terer to enlarge the term of six 
weeks; but the privilege to enlarge 
has relation to the voyage for which 
the vessel was chartered, and does 
not give a right to the unlimited en- 
largement of the use of the vessel, 
entirely disconnected with the voy- 
age, and for another and entirely dif- 
ferent purpose. Flagler v. Hearst, 
62 App. Div. 18, 25, 70 NYS 956 

e6. Hunter v. Martin, 4 Munf. (18 
Va.) 1, 37 [cit Johnson D.]. 

97. Standard D. [quot Boone 
County School Dist. v. Jones, 142 
Iowa 8, 120 NW 315, 317; Plagler v. 
Hearst, 62 App. Div. 18, 25, 70 NYS 
956]; Webster D. [quot Boone 
County School Dist. v. Jones, 142 Iowa 
8, 120 NW 315, 317]. 

98. Standard D. [quot 
County School Dist. v. Jones, 


Boone 
142 


ae 62 App. Div. 18, 25, 70 NYS 

99. Webster Int. D. [quot Ross- 
ville State Bank v. Heslet, 84 Kan. 
315, 317, 118 P 1052, 38 LRANS 738]. 

1, Webster Int. D, [quot Rossville 
State Bank v. Heslet, 84 Kan. 315, 
317,193 P, 1052, 33 LRANS) 738]; 
Goulding v. Hammond, 54 Fed. 639, 
643,64 2 CCAY 5334 \(cit > Century, . D.; 
Webster D.]; McAndrews, etc., Co. v. 
Camden Nat. Bank, 87 N. J. L: 231, 
94 A 627, 629, AnnCas1917C 146. 

2. Campbell v. Jimenes, 7 Misc. 
77, 78, 27 NYS 351. 

3. Piqua Branch State Bank v. 
Knoup, 6 Oh. St. 342, 356. 


4 Century D. [quot Cooper’ Vv. 
Harmon, 170 Ind. 113, 114, 83 NE 
704; Boone County School Dist. v. 


Jones, 142 Iowa 8, 120 NW 315, 317]. 

5. Campbell y. Jimenes, 7 Misc. 
Niwot NYS. 3b 352. 

“Extend” the time by special 
Dolan vy. Boott Cotton Mills,, 
185 Mass. 576, 70 NE 1025, 1026. 

[b] “Postpone” and “put off” dis- 
tinguished.—A request to extend the 
time for delivery of rock sold can- 
not be construed to mean postponed 
or arbitrarily put off to a later day. 
Neither the etymology of the word 
nor its ordinary use would permit 
such an understanding. Goulding v. 
Hammond, 54 Fed. 639, 642, 4 CCA 533. 

{c] Under a stipulation to “ex- 
tend” the time for taking testimony 
entered into after the time has ex- 
pired, the extension runs from the 
date of the stipulation and is not 
merely an “enlargement’; of the time 
first limited. James v. McMillan, 55 
Mich, 136, 137, 20 NW 826. 

6. Campbell v. Jimenes, 7 Misc. 
77, 78, 27 NYS 351; Ortaa v. Noonan, 
27 Wis. 272, 282. 

[a] “Renew” synonymous. — The 
words “renew” and “extend” do not 
always mean the same thing, but, in 
interpreting a stipulation in a lease 
“sranting the privilege of renewing 
and extending this contract for a 
period of three years from” the ex- 
piration of the term named in the 
lease, the context of the lease will 
be construed for the purpose of ar- 
riving at the intent of the parties, 
and the words may be given a Ssimi- 
lar meaning, if that seems to be 
what the parties intended. Hamby 
v. Georgia Iron, etc., Co., 127 Ga. 792, 
56 SE 1033, 10387; Insurance,: etc., 
Bldg. Co. v. Missouri Nat. Bank, 71 
Mo. 58, 60. To same effect Farmers’ 
L. & T. Co, v. Central Park, etc., R. 
Gove 198" Med. 9635-965, Ales CCA ys oa: 
Goodyear vy. Cary, 10 F. Cas. No. 
5,562, 4 Blatehf. 271; Mobile, etc., R. 
Co. v. State, 29 Ala. 573; Gray v. 
Maier, etc., Brewery, 2 Cal. A. 653, 
84 P 280, 282; Kentucky Lumber Co. 
v. Newell, 105 SW 972, 974, 32 KyL 
396; Quinn v. Valiquette, 80 Vt. 434, 
68 A 515, 518, 14 LRANS 962. , 

{[b] “Renew” distinguished. — In 
construing a lease containing a 
covenant that, if the lessees so sig- 
nified their wish, the lessors should 
extend the lease for the term of 
ninety-nine years, the court said: 
“The verb to extend implies far less 
in this connection than the verb to 
renew, found in other cases. In fact 
it has nothing of the same strength 
and significance. . The covenant 
to extend this lease, therefore, means 
no more than to prolong or to con- 
tinue it at the option of the lessees, 
or that it shall be so prolonged or 
continued, which clearly forbids the 


‘ 


to stretch °° or to stretch out? or over;? to stretch 
or reach;? to stretch out in any direction or in all 
As used in reference to time, the term 
is synonymous with ‘‘to continue or stretch over;’’° 
_ to continue,® and is sometimes used as equivalent to 
the word ‘‘exceed.’’7 

Extended. Prolonged.® 


inference that a new lease is to be 
executed. The language implies as 
clearly as language can, that if the 
lessees so Signified their wish, the 
lease was to be a continuing one. 
Every provision is made for its con- 
tinuance. The term, the rent, the 
times of payment, the manner of 
drawing the water, and every condi- 
tion to the minutest particular are 
distinctly stated and agreed upon. 
Nothing is left to be ascertained or 
made more clear and \definite by a 
new lease.” Orton vy. Noonan, 27 
Wis. 272, 282. See also Renew [34 
Cyc 1330]; Renewal [34 Cyc 1331 note 
39]. To same effect Brenneke v. 
Smallman, 2 Cal. A. 306, 83 P 302, 304. 

7. Campbell v. Jimenes, 7 Misc. 
(il Pod ftePeny WiDS Gs et Ml i 

{a] Thus an agreement to_ per- 
form services not to extend six 
months is equivalent to an agreement 
not to exceed six months, Campbell 
v. Jimenes, 7 Misc. 77, 27 NYS 351, 352. 

8. State v. Scott, 113 Mo. 559, 561, 
20 SW 1076 (construing the term as 
used in Rey. St. [1889] § 2168, pro- 
viding that the time for filing a bill 
of exceptions in certain cases may 
be extended by the court or judge 
in vacation, for good cause shown, 
and holding that the time cannot be 
extended after the time originally 
limited has expired). 

[a]. Definite time implied.—‘ ‘To 
be holden should the time ‘of payment 
be extended,’ naturally and by the 
ordinary force of languageée. .. means 
a reasonable extension for a definite 
time, and not a series of extensions 
indefinite in number and endless in 
repetition.” Rochester Sav. Bank v. 
Chick, 64 NS Hi 41037411, 935A "872. 

{b] “A mortgage is ‘extended’ 
only when it is made to stand as 
security for some debt or obligation 
not originally included therein.” 
People’s State Bank v. Francis, 8 
N. D. 369, 375, 79 NW 8583 [cit Stod- 
dard v. Hart, 238 N. Y. 556]. 

[c] “Extended or abridged.” — A 
beneficiary of a transfer in trust, on 
condition that she shall receive only 
the income during life unless she 
shall have a child which shall attain 
a certain age, takes an estate de- 
pendent on conditions whereby it 
may be “extended or abridged,” 
within L. (1903) p 74 c¢ 44 § 13, subd 
5, aS amended providing that such a 
transfer shall be taxed at the low- 
est possible rate under the conditions 
on which it passes at the time of the 
transfer, and that the tax shall be 
due and payable forthwith out of the 
property so transferred. State v. 
Pabst, 139 Wis. 561, 121 NW 351, 369. 

{d] “Extended from time to time.” 
Dee aL WR Nat. Bank vy. 

over, : . 453, 458, 155 
LRA1916D 1280. hp 

fe] An “extended line” is a pro- 
duced line. McAndrews, etc., Co. v. 
Camden Nat. Bank, 87 N. J. L. 281, 
94 A 627, 629, AnnCasi917C 146. 

{f] “Lands included in said ex- 
tended limits.”—The term “extended 
limits,” as used in L. (1876) c 47 as 
amended by Acts 17th Gen. Assem. ec 
169, authorizing municipal corpora- 
tions to extend their limits, and pro- 
viding that no lands within such ex- 
tended limits which shall not have 
been laid off into lots, etce., shall be 
taxable for city purposes, means the 
lands within such extended limits 
which did not form a part of the 
city limits before the extension 
thereof, and does not apply to exten- 
sions made prior to the passage of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


1 


Extending. The natural meaning is ‘‘reaching’’ 
or ‘‘stretching,’’ as distinguished from ‘‘ produced”? 


or ‘‘protracted.’’ ® 


Extended to. When the judicial power is ‘‘ex- 

tended to’’ any particular subject, 
powered to take jurisdiction over it, whenever it 
is invoked by the commencement of a suit or other 
proceeding,’® and does not give any exclusive char- 
acter to the power granted so as to exclude the 
concurrent jurisdiction of the ordinary tribunals." 
_ EXTENDER. In Spanish law, to commit to writ- 
ing at length; also to give greater extent, when 
used of rights, jurisdiction, authority, ete.; to apply 
to new cases, when used of laws. 


EXTENDI FACIAS.14 
EXTENSION. 


the act. Perkins v. Burlington, 77 
Iowa 553, 556, 42 NW 441. 

{g] “Theoretically or mathematic- 
ally extended, or. g. . actually ex- 
tended at the time.”—Sugg v. Green- 
ville, 169 N. C. 606, 613, 86 SE 695. 

9. Steelman y. Atlantic City Sew- 
erage Co., 60 N. J. L. 461, 464, 38 A 


742 (‘extending to the thorough- 
fare’). 
[a] The Indiana highway laws, 


providing that, where proceedings are 
instituted for the location, vacating, 
or change of a public highway “ex- 
tending into two or more counties,” 
the county board of commissioners 
before whom the petition is first filed 
shall have jurisdiction, authorize the 
board to locate a highway on and 
along the county line and not other- 
wise ‘extending’ into another coun- 
ty. Cooper v. Harmon, 170 Ind. 113, 
114, 883 NE 704. 

10. Piqua State Bank v. Knoup, 6 
Oh. St. 342, 356. 

11. Dis. Op. Piqua State Bank v. 
Knoup, 6 Oh. St. 342, 456. See Hous- 
ton v. Moore, 5 Wheat. (U. S.) 1, 68, 
5 L. ed. 9; Martin v. Hunter, 1 Wheat. 
(U. S:) 304, 331, 4 L. ed. 97; Bruen 
vy. Ogden, 11. N. J. L. 370, 379, 20 
‘AmD 593; Hunter v. Martin, 4 Munf. 
(18 Va.) 1, 36 (all construing the 
term within this provision of the 
constitution of the United States). 
See also Courts §§ 631-654 


12. Beach v. Gabriel, 29 Cal. 580, 
584. 

[a] “Extended” equivalent. — The 
word “extended,” as used in an or- 


dinance as follows: “A memorial was 
presented by D. in favor of M. in 
petition of a piece of land contain- 
ing varas unknown situated west of 
the lands of R.; and in conformity to 
petition, it was unanimously ordained 
that a title be extended to the person 
interested, conditioned and provided 

that if no other may show forth a 

beiter right,’ was used in the sense 

of the Spanish word “extender.” 

Beach v. Gabriel, 29 Cal. 581, 585 [cit 

Valesquez Spanish and Eng. D.]. 

13. Escriche Diccionario. 
14. See Extent post p 228 text 

and note 46 [a]. 

15. Extension: Of: 

City limits see Municipal Corpora- 
tions [28 Cyc 184]._ : 
Copyright see Copyright and Liter- 
ary Property §§ 237-241. fj 
Corporate existence see Corporations 
§§ 183, 3834; Municipal Corpora- 

tions [28 Cyc 35]. ; 

Credit to principal see Principal and 
Surety [32 Cyc 55, 185]. 

Duration of judgment lien see Judg- 
ments [23 Cyc 1400]. 

Lease see Frauds, Statute of [20 
Cye 215]; Landlord and_ Tenant 
[24 Cye 990]; Mines and Minerals 
[27 Cye 1078, 1142]. 

National bank charter see Banks and 
Banking § 591. : 

Partnership see Partnership [30 Cyc 


418]. 
‘Patent right see Patents [30 Cyc 
9 


18]. 
Railroad see Railroads [33 Cyc 125]. 


The word is not a word of art, 
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it is simply em- 
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and having no legal or technical significance may 
mean whatever the parties intended when contract- 
ing.*° In general, the act of extending or stretching 
out;*” the continuance of an existing thing;!% en- 
largement in any direction, in length, breadth, or 
circumference ;1° an enlargement of the main body;?? 
the addition of something of less import than that 
to which it is attached.?4 

In commercial law an indulgence by giving time 
to pay a debt, or perform an obligation ;?? the allow- 
ance on the part of the creditor to a debtor of fur- 
ther time to pay a debt;?* the granting of further 
time in which to do something which has been set 


down for a particular day;?4 a postponement by 
agreement of the parties of the time set for acting ;%° 


Street railroad see Street Railroads 

[86 Cye 13855, 13862, 1406]. 

See also Extend ante p 225. 

16. Guie v. Byers, 95 Wash. 492, 
UGAMP TO, Gls 

17. Cincinnati Gas-Light, etc., Co. 
v. Avondale, 43 Oh. St. 257, 268, 1 
NE 527. 

[a] “Extension of the _ school 
term.”—Shanklin v. Boyd, 146 Ky. 
460, 464, 142 SW 1041, 38 LRANS 710. 

18. Brooke y. Clarke, 1 B. & Ald. 
396, 403, 106 Reprint 146. 

“An extension involves the idea 
of something preéxisting, with which 
it is connected, and which is thereby 
enlarged.” Peo. v. Steers, 158 App. 
Div. (153, 156, 443 NYS. 52, 55. 

[a] Applied to a street.—(1) “Ex- 
tension,” as used in the report of 
viewers. speaking of the extension of 
a straight and open street, implies 
that it is to be continued, or, in 
mathematical language, produced, as 
a Straight line, to the point indicated 
for intersection with another street. 
In re Charlotte St., 23 Pa. 286, 288. 
(2) Where the extension of a street 
to a certain point is directed, the 
street must be continued in its length 
in the direction to which it points, 
and cannot be deflected unless ,there 
are physical obstructions which 
make it necessary. Monroe vy. Oua- 
chita Parish Police Jury, 47 La. Ann. 
1061, 17 S 498, 499. (3) When ap- 
plied to an existing thing, like a 
street, it means to construct it in the 
sam. direction, and with the same 
width. Seattle, etc., R: Co. v. State, 
7 Wash. 150, 157, 34 P 551, 38 AmSR 
866, 22 LRA 217. See also Illinois 
Cent. R. Co. v. Chicago, 141 Ill. 586, 
595, 30 NE 1044, 17 LRA 530; Mat- 
thiessen, ete., Sugar Refining Co. v. 
Jersey City, 26 N. J. Eq. 247, 255 
(both employing the term as ap- 
plied to a street). ' 

19. Monroe v. Ouachita Parish Po- 
lice Jury, 47 La. Ann. 1061, 1063, 17 
S 498 [cit South Boston R. Co. v. 
Middlesex R. Co., 121 Mass. 485, 489]. 

20. New York Cent., etc., R. Co. v. 
Buffalo, ete., Electric R. Co., 96 App. 
Div. 471, 475, 89 NYS 418. ) 

[a] Mining location.—One mining 
location is an ‘‘extension” of another 
mining location, where the former is 
a coterminous location on the strike 
of the same lode pertaining to the 
latter. Daggett v. Yreka Min., etc., 
Co., 149) Cal: 357,°86 P 968,970: 

21. New York Cent., ete., R. Co. v. 
Buffalo, etc., Electric R. Co., 96 App. 
Div. 471, 475, 89 NYS 418. 

{a] Electric light service.—A pro- 
vision, in an ordinance granting a 
franchise to an electric light com- 
pany, that the city should not re- 
quire the company to make “exten- 
sions,” except upon certain condi- 
tions, was held not to affect the 
right of a resident in an established 
service zone to invoke the aid of 
the courts to compel the company 
to connect his premises with its line. 
State v. Consumers’ Power Co., 119 
Minn. 225; 137 NW 1104, 1108, 41 
LRANS 1181, AnnCas1914B 19. 


an agreement made between a debtor and his ered- 


[b] Gasworks are extended when 
the mains and pipes are prolonged in 
a village so as to supply the village 
and its inhabitants with the gas of 
such works, within the meaning of 
the term as used in Rey. St. § 2485, 
providing that it shall not be law- 
ful for any council to agree by ordi- 
nance, contract, or otherwise with 
any person or persons for the exten- 
sior of gasworks for supplying the 
corporation or its inhabitants with 
gas. Cincinnati Gas-light, etc., Co. v. 
re nara 43 Oh. St. 257, 1 NE 527, 

22. Brewer v. Harrison, 27 Colo. 
349, 351; 62) P 224. 


{a] “Extension of . . . agree- 
Tage bese ee Coste, 8 OntWN 196, 
[b] An “extension of time” of 


payment of a debt after demand 
therefor, without fixing any definite 
period, in consideration of the pay- 
ment of the interest, did not con- 
stitute Such an “extension of time” 
of payment as to release one having 
the rights of a_ surety. »McCrery vy. 
Nivin, (Del.) 67 A 452, 457. 

{[c] Payment of note.——(1) In a 
note containing a, provision that the 
makers and = indorsers. “severally 
waive protest, demand, and notice of 
protest, and nonpayment in case the 
note is not paid at maturity, and 
agree to all extensions and partial 
payments before or after maturity 
without prejudice to the holder,” the 
“extension” meant is that which 
takes place when the debtor and 
creditor make an agreement upon a 
valuable consideration for the pay- 
ment of the debt on some day sub- 
sequent to that previously stipulated. 
Such stipulation does not render the 
note nonnegotiable on the ground 
that the time of payment is uncer- 
tain. National Bank of Commerce vy. 
Kenney, 98 Tex. 298, 883 SW 368, 371. 
(2) A provision in a note that the 
makers, sureties, and guarantors 
agree to extensions without notice. 
“hereby ratifying such extensions,” 
ete., must be understood as meaning 
an actual extension of the time of 
payment, resting upon a contract to 
that effect, supported by a sufficient 
consideration, and does not refer to 
extensions by payment of interest. 
Wellington Nat. Bank y. Thomson, 
9 Kan. fAf1667%, 59s Psi st 

23. Century D. [quot Guie’ v. 
Byers, 95 Wash. 492, 496, 164 P 75.] 

24. Century D. [quot QGuie v. 
Byers, 95 Wash. 492, 496, 164 P 75]. 

25... Century” D. [quot i GuienNv. 
Byers, 95 Wash. 492, 496, 164 P 75]. 

[a] Meaning by context. — “Ex- 
tension,” as used in 3 Mills St. An- 
not. § 4559k, providing that the act 
creating the office of public trustees 
shall not affect the extension of any 
indebtedness secured by deeds of 
trust executed and recorded prior to 
the taking effect of the act, will be 
construed to authorize an extension 
on any terms upon which the parties 
mutually agreed. Brewer v. Harri- 
son, 27 Colo. 349, 62 P 224, 225. 
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itors, by which the latter, in order to enable the 
former, embarrassed in his circumstances, to re- 
trieve his standing, agrees to wait for a definite 
length of time after their several claims should 
become due and payable, before they will demand 


payment.?° 
Extension telephone. 


An instrument consisting 
of bell, receiver, and transmitter connected with a 
telephone which appears numbered on the list, used 
solely through such numbered instrument without 


EXTENSION—EXTENT 


~ 


EXTENT. The word in common parlance: varies 
somewhat in meaning, according to the subject to 
which it is applied, and as that changes °° it may 
as well refer to time as to space, or proportion,** 
and more especially so, when applied to interests, 
as in patents, for a particular term of years.°? 
It has been defined as space or degree to which a 
thing is stretched ** or extended;** hence compass,®° 
bulk,®* size,?? as, a great extent of country or of 
body ;*8 length,*® as, an extent of line;#° nature or 
character;*! nature and amount;*? also communica- 


any independent connection with the switch- 
board.?? tion;** distribution.*4 
EXTENSIVE.”® <A word said to be equivalent In practice. 


to ‘‘general,’’ and must be determined by a process 


of inclusion and exelusion.?° 


26. Bouvier L. D. [quot Strouse 
v. American Credit Indemn. Co., 91 
Md. 244, 276, 46 A 328, 1063]. 

27. Panhandle ‘Tel., ete. Co. v. 
Amarillo, (Tex.) 142 SW 6388, 689. 

28. Times Printing Co. v. Star 
Pub. Co., 51 Wash. 667, 671, 99 P 
1040, 16 AnnCas 414. 

29. Times Printing Co. v. Star 
Pub. Co., 51 Wash. 667, 99 P 1040, 
1042, 16 AnnCas 414, 

30. Wilson v. Rousseau, 4 How. 
(U. S.) 646, 698, 11 L. ed. 1141. 

31. Wilson v. Rousseau, 4 How. 
(U. S.) 646, 698, 11 L. ed. 1141. 

[a] “Manner” compared. — The 
“extent” does not ordinarily 
mean “manner.” Adams v. Terrell, 
101 Tex. 331, 107 SW 5387, 538. 

32. Wilson v. Rousseau, 4 How. 
(U. S.) 646, 698, 11 L. ed: 1141. 

[a] Duration of interest not im- 
plied.—“‘It is insisted, that the word 
‘extent,’ . applies to duration of 
interest as well as to extent of ter- 
ritory. Metaphorically or poetically, 
the word extent is sometimes used to 
express duration; but it is never so 
used in a professional sense or in 
common parlance. The term used by 
property lawyers and conveyancers, 
to express the duration of interest in 
an estate, is quantity. ‘The term for 
which the right of enjoyment is to 
continue, forms the quantity of the 
estate.’ (1 Preston on BHstates 21.) 
No writer on property has ever used 
the word extent, or extent of inter- 
est, to designate the time of en- 
joyment. In common parlance, the 
word extent is rarely, if ever, used 
to denote duration. Extent of one’s 
interest or property in a town—ex- 
tent of one’s plantation or farm—ex- 
tent of dominion--extent of a road 
or river—designate space and not 
time. If any person were to enquire 
as to the-extent of the interest of a 
grantee or assignee in a patent, every 
one would understand the inquiry to 
be, whether the grant or assignment 
was of the whole patent, or of a part, 
and of what part. No one would un- 
derstand such an inquiry to relate 
to the duration of the interest. No 
definition signifying duration, is 
given to the word extent, by the best 
lexicographers.” Wilson y. Rous- 
nats 30 F. Cas. No. 17,832, 1 Blatchf. 

7 


"33. "Walker D.; Webster D. [both 
quot Wilson v. Rousseau, 30 F. Cas. 
No. 17,832, 1 Blatchf. 8, 108]. 


384. Johnson D. [quot Wilson v. 
Rousseau, 30 F. Cas. No. 17,832, 1 
Blatchf. 3, 108]. 

85. Webster D. [quct Wilson y. 


Rousseau, 30 F. Cas. No. 
Blatchf. 3, 108]. 


36. Webster D. 


17,832, 1 
[quot Wilson v. 


Rousseau, 30 F. Cas. No. 17,832, 1 
Blatchf. 8, 108]. 

87. Webster D. [quot Wilson v. 
Rousseau, 30 F. Cas. No. 17,832, 1 


Blatechf. 3, 108]. 
{a] “Extent of each county.””— 
Com. v. Costley, 118 Mass. 1, 25. 


38. Webster D. [quot Wilson y. 
Rousseau, 30 F. Cas. No. 17,832, 1 


Blatchf. 3, 108]. 

39. Webster D. 
Rousseau, 80. F. Cas. No. 
Blatchf. 3, 108]. 

40. Webster D. 
Rousseau, 30 F. Cas. No. 17,832, 1 
Blatchf. 3, 108]. 

41. Bennett v. Emmetsburg, 138 
Iowa 67, 115 NW 582, 586; Ridgeway 
v. Hscanaba, 154 Mich. 68, 117 NW 
550,;° 651. 

{a] “Extent of injury.”—(1) The 
term within Comp. L. § 81738, requir- 
ing, as a condition precedent to the 
right to sue a city for personal in- 
jury, the giving of notice of the “ex- 
tent of such injury,’ ete., refers to 
the character of the injury, and not 
to the amount of the claim. Ridge- 
way v. Escanaba, 154 Mich. 68, 117 
NW 550, 551. (2)~But it has been 
held that “the object to be accom- 
plished by the notice, must include 
not only the nature and character 
of the injury for which payment is 
demanded, but also the amount of 
the damage, measured in the only 
terms by which the city could adjust 
the same, to wit, in dollars and 
cents.” Macon y. Stringfield, 16 Ga. 
480, 482, 85 SE 684,, 685. 

{b] “Extent of the work.’”—The 
expression in Code § 813, providing 
that a notice to bidders for a con- 
tract for sewer construction shall 
state as nearly as practicable the ex- 
tent of the work to be done, means 
more than a bare statement of the 
length of the sewer, the size of the 
pipe, the number of manholes and 
flush tanks, and ineludes some defi- 
nite information, without which an 
intelligent bid could not be sub- 
mitted, respecting the condition un- 
der which the work is to be done, 
and the manner in which it will be 
required to be done. Bennett v. Em- 
batt S 138 Iowa 67, 115 NW 582, 
586. 

42.. Macon y. Stringfield, 16 Ga. A. 
480, 85 SE 684, 685. 

43. Webster D. [quot Wilson v. 
Rousseau, 30 F. Cas. No. 17,832, 1 
Blatchf. 3, 108]., 

44. Webster D. [quot Wilson vy. 
Rousseau, 30 F. Cas. No. 17,832, 1 
Blatchf. 3, 108]. 

45. Blackstone Comm. p 420; Web- 
ster D. [quot Wilson v. Rousseau, 30 
F. Cas. No. 17,832, 1 Blatchf. 3, 108]; 
Kimbali v. Russell, 56 N. H. 488, 493. 

46. Blackstone Comm. p 420; 
Wharton L. Lex. See also Reg. v. 
McNabb, 30 U. C. Q. B. 479;° and 
Extendi Facias infra this note. 

[a] “Extendi facias.’’—Literally, 
“That you cause to be appraised at 
their full or extended value.” Whar- 
ton L. Lex. 

[b] “Execution” distinguished.— 
(1) While this process is in the na- 
ture of an execution, as is also a 
warrant for the collection of taxes, 
it is very unlike the process com- 
monly called an execution, which is 
issued on judgments recovered in 
suits inter partes. Extent proceed- 
ings are not inter partes, but rather 
in the nature of criminal proceed- 


[quot Wilson v. 
17,832,141 
v. 


[quot Wilson 


A writ of execution,*® or extendi 
facias;*® a writ, issuing from the exchequer, by 
which the body, goods, and lands of the debtor may 


ings. Hackett v. Amsden, 56 Vt. 201, 
206 [cit In re Hackett, 53 Vt. 354; 
State Treasurer v. Holmes, 2. Aik. 


(Vt.) 48]. See generally Executions 
§§ 2, 327. 
[c] “In England, an extent, or ex- 


tendi facias, is the peculiar remedy 
to recover debts of record due to the 
crown, It differs from an ordinary 
execution at the suit of a subject, in 
that under it, the body, lands and 
goods of the debtor may all be taken 
at once, to compel payment of the 
debt. There are two kinds of ex- 
tents there, in chief and in aid. An 
extent in chief issues from the Court 
of Exchequer, and directs the sheriff 
to take an inquisition or inquest of 
office on the oath of lawful men, to 
ascertain the lands, etc., of the debt- 
or, and seize them into the Queen’s 
hands. The writ is usually preceded 
by a scire facias, that the debtor may 
have opportunity to appear and show 
cause against it; but when the debt 
is in danger of being lost, it. will 
issue immediately on an affidavit of 
debt and danger and a fiat, in which 
case, after the writ is returned, the 
debtor, if he disputes the debt, may 
enter an appearance and plead there- 
to. There is also an extent in chief 
in the second degree, which is a hos- 
tile proceeding by the crown against 
the debtor, of a crown-debtor, against 
whom also an extent in chief has is- 


sued.” Hackett v. Amsden, 56 Vt. 
201, 206. 
{d] “An extent in aid issues, not 


at the suit of the crown, like an ex- 
tent in chief, but at the suit or in- 
stance of a crown-debtor against a 
person indebted to himself; and it is 
grounded on the Statute of Extent, 
33 Hen. IV v 39, and on the prin- 
ciple that the crown is entitled to 
the debts due to the debtor. But 
when a crown-debtor ceases to be 
liable to the crown, he ceases to be 
entitled te crown process. Extents 
in chief have priority over extents 
in aid, and both have priority over 
subject creditors. By the treaty of 
Union, extents were introduced into 
Scotland in revenue matters,” Hack- 
ett v. Amsden, 56 Vt. 201, 207. 

Ce] In the United States.—“Under 
our statute an extent may be likened 
to an extent in chief in England. It 
is so to speak, _prerogative process, 
affording a summary remedy for re- 
covering public revenue from public 
officers who have committed a breach 
of public duty, and in case of state 
taxes for recovery from the inhabit- 
ants of the town as well. No no- 
tice is given to show cause against 
the State Treasurer’s extent.” Hack- 
ett v. Amsden, 56 Vt. 201, 206 [cit' 
Waldron v. Lee, 5 Pick. (Mass.) 328, 
and quot Mt. Holly vy. French, 75 Vt. 
1, 4, 52 A 1038]. 

[f] 
its name from the fact that the sher- 
iff is to cause the lands to be ap- 
praised at their full extended value 
before he delivers them to plaintifg, 
Mt. Holly v. French, 75 Vt. 1, 3, 52 
A 1088 [cit Bouvier L. D.]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The writ seems to have taken. 


all be taken at once to satisfy the judgment ;47 an 
execution writ in the nature of a final process.*8 


EXTENUATE. To mitigate.‘9 


EXTERIOR. The word is not one of defined tech- 
nical meaning in law, and the lexical definitions are 
of scant assistance.°° Beyond the adjective impres- 
sion of something outside, external, or outward, it 
has a definite meaning only as associated words may 


diselose.®+ 


Phrases: ‘‘Exterior 


ing,’’ 55 ‘exterior water line.’’ 56 


EXTERNAL. Outward;°" exterior;°® visible from 
the outside;°® hence, capable of being perceived;* | 
The term is used in contradistinction to 
‘‘internal,’’°? and can only apply to something 
which has an outside and an inside.*? 
a house, it means everything external to the house, 
or, as it is popularly called, ‘‘out of doors.’’ &4 
‘*Eixternal foree,’’® ‘‘external parts 


apparent.®! 


Phrases: 


47. Bouvier L. D. 

48. Nason y. Fowler, 70 N. H. 291, 
293, 47 A 263 [cit Kimball v. Russell, 
56 N. H. 488, 495]. 

49. Burrill L. D. 

ta] “Mitigate” synonymous.—As 
used in an instruction relating to 
manslaughter, which tells the jury 
that implied malice would be inferred 
when the killing took place without 
any cause which would in law jus- 
tify, excuse, or extenuate the homi- 
cide, the word ‘“extenuate”’ has the 
same meaning as ‘mitigate,’ and 
refers to the reduction of the grade 
of the offense, as well as to a re- 
duction of the punishment. Connell 
v. State, 46 Tex. Cr. 259, 81 SW 746, 
748 


{b] “Extenuating circumstances.” 
—State v. Davis, 52 W. Va. 224, 226, 
43 SE 99 (may include intoxication). 

50. B. Siegel Co. v. Wayne Cir. 
Judge, 183 Mich. 145, 149 NW 1015, 
1018. 


51. 3B. Siegel Co. v. Wayne Cir. 
Judge, 183 Mich. 145, 149 NW 1015, 
1018. See also External post this page. 

52. Montclair v. Thomas, 31 Colo. 
327, 73 P 48, 50. 

53. The Allemannia, 224 Fed. 633, 
637. A 

54. Ittner v. St. Louis Exposition, 
etc., Assoc, 97 Mo. 561, 11 SW 58, 
59 (where in the specifications for 
the construction of a building it 
was provided that all “exterior walls” 
should be faced with a select quality 
of brick, and expensive brickwork 
was to be limited to walls exposed 
to view, and certain walls of the 
building were exposed to the 
weather, but not to view; nor were 
they anywhere specifically mentioned 
as “exterior walls,’ but where they 
were so mentioned were called ‘in- 
ner walls,” it was held that they 
could not be considered “exterior 
walls” within the meaning of the 
contract). ; 

55. B. Siegel Co. v. Wayne Cir. 
Judge, 183 Mich. 145, 152, 149 NW 
1015 (‘‘those outer, external, or 
exterior parts of the building, where 
lie its chief structural 
strength”’). 

fal MS deanto tae attached to a 
building partly roofed, and all open 
to the air, is embraced within, the 
meaning of the word “exterior,” as 
used in a lease wherein the landlord 
agreed to repair the exterior, and 
the tenant the interior. May v. Ennis, 
78 App.’ Div. 552, 79 NYS 896, 897. 

56. Peo. v. John H. Ireland Realty 
Co., 96 Mise. 18, 160 NYS 988, 992. 

- 57. Petroleum Iron Works Co. Vv. 
‘Boyle, 179 Fed. 433, 438, 102 CCA 579. 

fa] An “external” examination, 
‘such as a purchaser of a machine 
which is. to be used in the place 
where his employees are to work is 
required to make, is not necessarily 


' 


boundaries,’’ 52 
end,’’ ** ‘‘exterior walls,’’ 54 ‘‘exterior of the build- 


EXTENT—EXTINGUISH 


signs’? 7° 


‘fexterior | 
extinguished,75 


TUM.”? 


As applied to 


one, etc.*° 


limited to the outer surface, as dis- 
tinguished from the inner surface, of 
a valve actually exposed or naturally 
exposable to view in the process of 
installation. Petroleum Iron Works 
Co. v. Boyle, 179 Fed. 433, 438, 102 
CCA 579. 

[b] “External” as used in a cor- 
poration contract.—In re Wedgewood 
Coal, etc., Co., 26 Wkly. Rep. 442, 447. 

58. Petroleum Jron Works Co. v. 
Boyle, 179 Fed. 433, 438, 102 CCA 579. 

59. Petroleum Iron Works Co. v. 
Boyle, 179 Fed. 433, 438, 102 CCA 579. 

60. Petroleum Iron Works Co. v. 
Boyle, 179 Fed. 433, 438, 102 CCA 579. 

61. Petroleum Iron Works Co. v. 
Boyle, 179 Fed. 433, 438, 102 CCA 579. 

62. Hamlyn vy. Crown Accidental 
Ins. Co. [1893] 1 Q. B. 750, 753; Perry 
ve Davis; sseiC. eBws N.S. 69,2787, 291 
ECL 769, 140 Reprint 945. 

63.. Perry v. Davis, 3 Cc. B. Nu S. 
769, 775, 91 ECL 769, 140 Reprint 945. 

64. Perry v. Davis, 3 C. B. N. S. 
769, 777, 91 ECL 769, 140 Reprint 945. 
See also Exterior ante this page. 

65. Morran v. Railway Passengers 
Ins. Co., 18 OntWN 358. 

66. Green yv. Hales, 2 Q. B. 225, 
237, 42 HCL 648, 114 Reprint 88 
(those parts which form the enclos- 
ure of them). 

67. Quackenboss v. Insurance Co. 
of North America, 95 Miss. 872, 50 
S 444, 445; Citizens’ Ins. Co. v. Glas- 
gow, 9 Mo. 411, 420. 

68. Accident Ins. Co. v. Crandal, 
120° U.S. 527, 7 SCt 685, 687, 30 L. 
ed. 740; Manufacturers’ Acc. Indemn. 
Co. v. Dorgan, 58 Fed. 945, 954, 7 CCA 
581, 22 LRA 620; Tennant v. Travel- 
ers’ Ins. Co., 31 Fed. 322, 326; Bay- 
less v. Travelers’ Ins, Co., 2 F. Cas. 
No. 1,138, 14 Blatchf. 148, 145; Con- 
tinental Casualty Co. v. Pittman, 145 
Ga. 641, 89 SE 716; Pixley v. Illinois 
Commercial Men’s Assoc., 195 Ill. A. 
135, 138; Riley v. Interstate Business 
Men’s Acc. Assoc., (Iowa) 152 NW 
617; Jenkins v. Hawkeye Commer- 
cial Men’s Assoc., 147 Iowa 113, 124 
NW 199, 30 LRANS 1181; Payne v. 
Fraternal Acc. Assoc. of America, 
119 Iowa 342, 93 NW 361, 362; Meyer 
v. Fidelity, ete., Co., 96 Iowa 378, 379, 
65 NW 328, 59 AmSR 374; Interstate 
Business Men’s Acc. Assoc. v. Ford, 
161 Ky. 163, 165, 170 SW 525; Om- 
berg v. U. S. Mutual Acc. Assoc., 101 
Ky. 303, 40 SW 909, 910, 19 KyL 462, 
72 AmSR 413; American Acc. Co. v. 
Reigart, 94 Ky. 547, 23 SW 191, 192, 
15 KyL 469, 42 AmSR 374, 21 LRA 
651; Hutchcraft v. Travelers’ Ins. 
Co., 87 Ky. 300, 8 SW 570, 10 KyL 


260, 12 AmSR_ 484; McGlinchey v. 
Fidelity, ete, Co., 80 Me. 251, 14 A 
13, 16, 6» AmSR 190; ‘Fidelity, etce., 


Co. v. Johnson, 72 Miss. 333, 336, 17 
S 2, 30 LRA 206; Dezell v. Fidelity, 
etc., Co., 176 Mo. 253, 75 SW 1102, 
1105; Lovelace v. Travelers’ Protec- 
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of premises,’’ °° ‘‘external violence,’’ *? ‘‘external, 
violent, or accidental means,’’ 8 ‘‘external and vis- 
ible marks of wound,’’®® ‘‘external and visible 


EXTERRITORIALITY.71 

EXTERUS NON HABET TERRAS.72 

EXTERUS NON HABET TERRAS; HABET 
RES SUAS, ET VITAM ET LIBER TATEM.7: 

EXTINCT. The word is derived from the verb 
extinguere, to destroy or cut off,74 and is defined as 


EXTINCTION. Ademption.”¢ 
EXTINCTO SUBJECTO, TOLLITUR ADJUNC- 


_EXTINCTUM EST MANDATUM, FINITA 
VOLUNTATE.’® 
EXTINGUISH.”® To render legally nonexistent; 
to nullify; to avoid, as by payment, set-off, limita- 
tion of actions, merger of an interest in a greater 


tive Assoc., 126 Mo. 104, 28 SW 877. 
879, 47 AMSR 638, 30 LRA 209; Young 
v. Railway Mail Assoc., 126 Mo, A. 
325, 1083 SW 557, 559; Paul v. Trav- 
elers’ Ins. Co., 112 N. Y. 472, 20 NE 
347, 348, 8 AmSR 758, 3 LRA 448; 
Hill v. Hartford Acc. Ins. Co., 22 
Hun 187, 189; De Van vy. Commercial 
Travelers’ Mut. Acc. Assoc., 92 Hun 
256, 36 NYS 931, 932; U. S. Mutual 
Acc. Assoc. vy. Hubbell, 56 Oh. St. 
516, 47 NE 544, 546, 40 LRA 453; 
Union Acc. Co. v. Willis, 44 Okl. 578, 
585, 145 P 812, LRA1915D 358; Bry- 
ant v. Continental Casualty Co., 
(Tex. Civ. A.) 145 SW 636; Woods v. 
Standard Acc. Ins. Co., 166 Wis. 504, 
507, 166 NW 20, LRA1918C 127. See 
generally Accident Insurance § 79, 

_69. Robinson v. Masonic Protec- 
tive Assoc., 87 Vt. 188, 88 A 531, 532, 
47 LRANS 924. 

70. U. S. Mutual Acc. Assoc. v. 
Barry, 131 U. S. 100, 9 SCt 755, 759, - 
33 L. ed. 60; Barry v. U. S. Mutual 
Ace. Assoc., 23 Fed. 712, 716; Gale v. 
Mutual Aid, ete., Assoc., 66 Hun 600, 
601, 21 NYS 8938; U. S. Mutual Ace. 
Assoc. v. Newman, 84 Va. 52, 3 SE 
805, 809. 

sd See Extraterritoriality post 
p 490. 

72. A maxim meaning “A foreign- 
er or alien holds no lands.” Trayner 
Leg. Max. 

73. A maxim meaning “A foreign- 
er has no lands; he has his personal 
effects, and life, and liberty.” Adams 
Gloss. [cit Lofft. p 153]. 

74. Robinson v. Lane, 19 Ga. 337, 
380; Moultrie v. Smiley, 16 Ga. 289, 
300; Taylor v. Hampton, 15 S. Cc. L. 
96, 101, 17 AmD 710. 

75. Century D. 
post this page. 

76. King v. Sheffey, 
Va.) 614, 617. See also Ademption 
1 C, J. p 1192; and generally Wills 
[40 Cye 1914]. 

[a] “Extinction of any prior in- 
terests”’ as used in a succession duty 
ne Ex p. Sitwell, 21 Q. B. D. 466, 

77. A maxim meaning ‘When the 
substance is gone, the adjuncts dis- 
appear.” Adams Gloss. [cit Pothier 
Traité du Con. de Soc. Nos. 140-143]. 

_(a] Applied in: Griswold v. Wad- 
dington, 16 Johns. (N. Y.) 488, 492. 

78. A maxim meaning “An action 
of mandate ceases, extinguished by 
the prescribed will of the mandator.” 

[a] Applied in: Williams v. Bir- 
beck, 1 Hoffm. (N. Y.) 359, 368. 

79. See also Hxtinguishment post 


80. Webster Int. D. 

{a] “Extinguish the right,”—In 
adjudications that, where the stat- 
ute of limitations operates to extin- 
guish the right upon which it has 
operated, the term “extinguish the 
right’”’ does not mean actual satis- 


See Extinguish 
8 Leigh (385 
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Extinguished. When the law speaks of a right 
or obligation as extinguished, it means that it is put 


out, taken away, destroyed.®? 
EXTINGUISHMENT.** 


faction of the right by the opera- 
tion of the statute; the idea is that 
the right to insist upon the statutory 
bar is a vested property right pro- 
tected by the constitution, the effect 
of which is forever to prevent the 
judicial enforcement by it against 
the will of the owner of a prescrip- 
tive right. Eingartner vy. Illinois 
Steel Co., 103 Wis. 373, 79 NW 433, 
74 AmSR 871. : 

[b] The statute of limitations fix- 
ing the time within which an action 
must be brought to recover taxes, 
does not extinguish such taxes, with- 
in the constitutional prohibiticn 
against extinguishing any liability or 
obligation in favor of the state, the 
statute merely limiting the right of 


action, while leaving the debt in 
force. Custer County v. Story, 26 
Mont.’ 517, 69 P 56, 58. 


Bigncoke-jhuittsp w47boct 4 Rolie, 
Abr. p 933 [quot Commercial Bank v. 
Lockwood, 2 Del. 8, 14]. 

[a] “Authority is extinguished.” 
—In construing the term as used in 
Code Civ. Proe § 1352, providing that, 
by the marriage of an executrix, her 
authority is extinguished, it was held 
that the marriage of an executrix 
does not. extinguish her authority 
ipso facto, the phrase “authority is 
extinguished” being equivalent to 
“ceases to be competent,” and hence 
she may be proceeded against for 
suspension and removal. Schroeder v. 
San Meteo County Super. Ct., 70 Cal. 
343, QAM Pl6515'652; . In? rei Allenio 78 
Cal. 581, 21 P 426, 427. 

[b] “EBxtinguished entity.”—-Where 
a company, notwithstanding its for- 
mal dissolution, continued in exist- 
ence “for the purpose of paying, sat- 
isfying and discharging any exist- 
ing debts or obligations, collecting 
and distributing its assets, and do- 
ing all other acts required in order 
to adjust and wind up its business 
and affairs, and may sue and be sued 
for the purpose of enforcing such 
debts or obligations, until its busi- 
ness and affairs are fully adjusted 
and wound up,” it cannot be said that 
its business and affairs are fully ad- 
justed and wound up, or that it is, 
strictly speaking, an “extinguished 
entity.” Metropolitan Tel., etce., Co. 
v. Metropolitan Tel., etc., Co., 156 
App. Div. 577, 580, 141 NYS 598. 

[c] “Power released or extin- 
guished.”—In re Radcliffe, [1892] 1 
Ch. 227. 

[d] “Remitted” and “released’’ 
compared.—In construing a_ state 


statute providing that no obligation’ 


or liability in favor of the state shall 
be remitted, released, or extinguished, 
the court said: “If there is any con- 
flict in the statute, it must be found 
in the remaining words ‘remitted,’ 
‘released,’ extinguished, and which, 
for the purposes of this case, may 
be considered as convertible terms 
prohibiting a cancellation of obli- 
gations 6f the class embraced in the 
constitution.” Custer County v. Story, 
26 Mont. 517, 522, 69 P 56. 
82. Extinguishment: Of: 
Debt see Novation [29 Cyc 1133]; 
Payment [30 Cye 1173]. 
Ground rent see Ground Rents [20 
Cye 1377]. 


A discharge by opera- 
tion of law;8* the annihilation or extinction of a 
right by its being consolidated with a greater or 
more extensive right;** the extinction of a charge 
or equity by its passing into the hands of the owner 
of the lands charged;*° payment.*® 
when the same hand that is to receive is to pay,°? 
and, when a right of this nature is once extinguished, 
it is forever gone, and cannot revive;** therefore 


ment forever.®® 


It takes place 


son.?8 


Levy or lien of attachment see At- 
tachment § 980 et seq. 

Lien see Liens [25 Cyc 673]. 

Mortgage see Chattel Mortgages § 447 

et seq; Mortgages [27 Cyc 1402]. 

83. Woodrough v. Douglas County, 
71 Nebr. 354, 361,-98 NW 1092; Baker 
v. Baker, 28 N. J. L. 13, 20, 75 AmD 
243. 

84. Planters’ Bank of State v. 
Calvit, 11 Miss. 143, 194, 41 AmD 616. 

85. James vy. Morey, 3 Sharswood 
& B. Lead. Cas. Real Prop. 228. 

86. Louisville Trust Co. v. Ken- 
tucky Nat. Bank, 102 Fed. 442, 445. 

[a] Giving a check, which is never 
paid, is not an “extinguishment” of 
debt, unless shown to have been ac- 
cepted absolutety as payment. Sharp 
v. E. Nathan Mercantile Co., 75 Ark. 
556, 88 SW 305. 

[b] Actual payment not required. 
—The term as used in Const. art 14 
§ 2, requiring the creation of a sink- 
ing fund to be applied solely to the 
payment and “extinguishment of the 
state debt” and to be continued until 
the extinguishment thereof, should 
be construed to mean an acquiring 
of a fund, sufficient to meet the prin- 
cipal of the state debt, and not the 
actual payment of such debt. Audi- 
tor General v. State Treasurer, 45 
Mich. 161, 168, 7 NW 716, 718. 

87. Henderson, etc., Co. v. Stry- 
ker,  Hi645 as 117057 300A; 23:86; 837i 
Wankford v. Wankford, 1 Salk. 299, 
305, 91 Reprint 265. 
~88. Taylor v. Hampton, 15 S. C. 
15.796) 221101, ay Am 7102 

89. Taylor v. Hampton, 15 S. C. 
Tey 96 10n, 217 Am D703 

90. Commercial Bank vy. Lock- 
wood, 2 Del. 8, 14; Robinson v. Lane, 
19° Ga. 387, 385, 5397s ;Moultries iv: 
Smiley, 16 Ga. 289, 357; Taylor v. 
ee 15 8. C. L. 96, 101, 17 AmD 


[a] “Assignment” distinguished. 
—In construing the term as used in 
the act of May 23, 1887 § 6, providing 
that a witness incompetent by rea- 
son of interest shall become fully 
competent by a release or extinguish- 
ment in good faith of his interest, 
upon which good faith the trial judge 
shall decide, it was held that the 
words “extinguishment” and “re- 
lease’ require that the witness’ in- 
terest shall be effectually terminated, 
not only to himself, but as to the other 
party against whom he is about to 
testify, and hence an assignment of 
the interest of a witness to another 
is not within the statute, as an as- 
signment terminates the claim ,only 
so far as the. witness himself is con- 
cerned, leaving it in full force as to 
the other party against whom he is 
about to testify. Darragh v. Steven- 
son! L8&3e Pamsoir apg)" Sonu) Sr oresy 

{b] “Assignment” equivalent.—A 
bona fide assignment of his interest 
in the subject matter of a suit-ren- 
ders a witness, otherwise disquali- 
fied for interest, competent under the 
Pennsylvania act of May 23, 1887 
(P. L. p 160) § 6, which provides 
that an interested witness may be- 
come competent by a bona fide “re- 
lease or extinguishment” of his in- 
terest. Alexander v. Fidelity Trust 
Co., 238 Fed. 938, 942. 
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EXTINGUISH—EXTINGUISHMENT 


an extinguishment for one moment is an extinguish- 


The words ‘‘extinguish,’’ ‘‘extin- 


guished,’’ ‘‘extinguishment’’? when used in their 
exact sense express the idea of a complete wiping 
out, destruction, or annihilation,®°° and not a mere 
suspension;®! a termination.®? 
that the terms are properly applied to contracts,°* 
rights, titles, interests,°* a debt,®° or other obliga- 
tion,®® whether the effect produced is by the act of 
God, by operation of law,®? or by an act of a per- 
The meaning of these terms as frequently 
used varies with the subject matter to which they 


It is in this sense 


[c] Deposit in bank.—Under Ciy. 
Code § 1500, providing that an obli- 
gation for the payment of money is 
extinguished by a due offer of-pay- 
ment, if the amount is'deposited in 
the name of the creditor with a bank 
and notice of the deposit is given to 
the creditor, the fact that, after de- 
mand for rent and nonpayment 
thereof, the tenant deposits the 
amount of the rent in bank is not 
an “extinguishment” of the obliga- 
tion for rent, in the absence of any 
offer of payment, or notice of, or ac- 
quiescence in, the deposit by the 
landlord. Owen v. Herzihoff, 2 Cal. 
A. 622, 84 P 274, 275. 

[ad] “Extinguishment of indebted- 
ness for taxes.’’-—-State v. Cage, (Tex. 
Civ. A.) 176 SW 928. 

[e] “Release” distinguished.— 
Woodrough vy. Douglas County, 71 
Nebr. 354, 361, 98 NW 1092; Baker 
Season 28 Ni J. L. 13, 20, 75 AmD 


91. Taylor v. Hampton, 15 S, C.. 


GL. 96, 101, 17 AmD)\710. 

[a] “Suspension” synonymous,— 
The term as used in relation to the 
extinguishment of the debts to and 
from a defunct corporation is 
synonymous with ‘suspension.’ Not- 
withstanding a debt may be extin- 
guished, the obligation may survive 
and be enforced. Moultrie v. Smiley, 
16 Ga. 289, 304. To same effect Rob- 
inson y. Lane, 19 Ga. 387. See also 
Taylor v..Hampton, 15 S. C. L. 96, 
102, 17 AmD 710 (where the court 
said: “Extinguishment and suspen- 
sion is very well illustrated by the 
two cases put by Domat, Lib. 1, Sec. 
6, fo. 207, Tit. Services’’). 

92. Barlow v. Ross, 24 Q. B. D. 
381, 386. i 

93. Bouvier L. D. [quot Moultrie 
v. Smiley, 16 Ga. 289, 343]. 

94. Moultrie v. Smiley, 16 Ga. 289, 
843 [cit 3 Bavon Abr.]; Taylor v. 
Hampton, 15 S. C. L. 96, 101, 17 AmD 
710 [cit Jacob L. D.; Termes de la 


Ley]. 
95. Bouvier L. D. 
{a] In its application to debts, an 


extinguishment takes place only 
when the original debt is destroyed, 
as if a feme sole marries her debtor, 
or if a debtor is made executor at 
common law, etc. So taking a se- 
curity of a higher nature extinguishes 
the first security, but a security of 
an inferior or equal degree does not 
extinguish the first security. Plant- 
ers’ Bank of State vy. Calvit, 11 Miss. 
148, 194, 41 AmD 616. 

96. Commercial Bank v. ° Lock- 
wood, 2 Del. 8, 14 [cit Coke Bitt. 
p 147b; 1 Rolle Abr. p 933]. 

97. Baker v. Baker, 28 N. J. L. 13, 
20, 75 AmD 248. 

98. 3 Bacon Abr. [quot Moultrie 
v. Smiley, 16 Ga. 289, 343]; Taylor v. 
Hampton, 15 S. C. L. 96, 101, 17 AmD 
710 [cit Jacob L. D.; Termes de la 
Ley]. i 

{a] In Bacon it is said that 
“whenever a right or interest is de- 
stroyed or taken away by the act of 
God, operation of law or the act of 
the party, this in many books, is 
called extinguishment.” Taylor v. 
x opie, 15 S.C. L. 96, 101, 17 AmD 


. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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EXTINGUISHMENT—EXTORTIO EST CRIMEN, ETC. 


are applied. The words ‘“merger,’’ ‘‘suspension,’’ 
and ‘‘abatement,’’ would, in many instances where 

‘‘extinguishment”’ is used, much more accurately 
and felicitously express the idea intended to be con- 
veyed.°° 

EXTINGUITUR OBLIGATIO QUE RITE CON- 
STITERET SI IN EUM CASUM INCIDERIT A 
QUO INCIPERE NON POTUIT.1 

EXTIRPATION. In English law, a species of de- 
struction or waste, analogous to estrepement.? 

EXTORSION. In Spanish law, the act of taking 
by force what does not belong to the taker.? 

EXTORSIVELY. A term descriptive of the 
crime of extortion, charging the corrupt purpose.* 
It is invariably used for that purpose in the ap- 
proved precedents of common-law indictments for 
extortion,® and it substantially and sufficiently avers 
the corrupt intent required in an indictment for ex- 
tortion.® 

EXTORT.? To obtain by: violence, threats, com- 
pulsion, or the subjection of another to some neces- 
sity ;° to obtain from a holder desired possessions or 


[25 C.J.] 231 


ieoeledge by force or compulsion;® to wrest from 
another by force, menace, duress, ete, 31° to gain by 
wrongful methods;1! to obtain in an unlawful man- 
ner;?” to compel a payment by means of threats of 
injury to person, property, or reputation;}!® to exact 
wrongfully money or property;'* to take or obtain 
anything from another by compulsion or oppressive 
exaction, whether by an officer or otherwise; to 
obtain money or other valuable thing either by com- 
pulsion, by actual force, or by the force of motives 
applied to the will, and often more overpowering 
and irresistible than physical foree.1® A term which 
necessarily implies the adoption of illegal means, 
or moral compulsion;!* the result of exposing, or 
threatening to expose, the person addressed to the 
ridicule or contempt of society.18 

Extorting. Inducing an unwilling or involuntary 
giving of.1° 

EXTORTIO EST CRIMEN QUANDO QUIS 
COLORE OFFICII EXTORQUET QUOD NON EST 
DEBITUM, VEL SUPRA DEBITRUM, VEL ANTE 
TEMPUS QUOD EST DEBITUM.”° 


99. Moultrie vy. Smiley, 16 Ga. 289, 4 Loftus v. State, (N. J.) 19 AJ1000, 1002. ‘ 
302. 183, 184. 15. U. S. v. Dunkley, 235 Fed. 
{a] “Merger.’”—Moultrie v. Smiley, 5. Loftus v. State, (N. J.) 19 A|1000, 1002. 
16 Ga. 289, 320 [cit Burrill L. D.]; | 183, 184. 16.4 .Com: ).vs".O’ Brien;ny 12° 1Cush, 


Andrews v. Smith, 9 Wend. (N. Y.) 6. 
53, 54 [cit Harvey v. Wood, 5 Wend.| 439, 37 AmR 44. 
(N. Y.) 221, 222]; Jackson v. Shaffer, | tortion § 18. 


De Fohns! \CNe. Ysjebis, $517 CA ese- le 
curity of a higher nature extin-|p 232 
guishes inferior securities, but not 8. 
securities of an equal degree’). 510. 

1. A maxim meaning ‘An obliga- Gs 


tion which has been sealed in due 
form is extinguished if it fall into 
that state from which it cannot rise.” 
Adams Gloss. [cit Halkerston Max. 
pp oa.2 

26 Black LD. 
ment 21 C.-J. p 1255. 

8. Escriche Diccionario. See Exac- 13. 
cion Ilegal 23 C. J. p 177; Extortion 
post p 232. 


11. State v. 


See also Estrepe- 12. 


14,) Us) 8: 


Leeman vy. State, 35 Ark. 438, 


See generally Extortion post 
‘Com. v. Channing, 55 Pa. Super. 18. 


Cohen v. State, 37 Tex. Cr. 118, 

120, 38 SW 1005 [cit Century D.]. 
10. Cohen v. State. 

118, 120, 38 SW 1005 [cit Century D.]. 


Hoan DSI LOC seen AT. 
State v. Richards, 
587, 589, 167 P. 47. 

State v. Richards, 
587, 589, 167 P 47. 


(Mass.) 84, 90 (per Shaw, C. J.). 
See generally Ex- 17. Rex’ v. Hollinsberry, 4 B. & 
C. 329, 10 ECL 601, 107 Reprint 1081, 
6 Di SiR: 345, 16 ECL 262 (per Ab- 
hott; (Cy J.):. 
Slater v. epvon a App. (D. 
C.) 100, 103, 18 LRANS 7 

19. Com mvs MeClanahan, 153 Ky. 
412. 416, 155 SW 1131, AnnCas1915C 
1/2: 

20. A maxim meaning 


Stal ex.s CR. 


“Eyxtortion 


Richards, 97 Wash.|is a crime when, by colour of Office, 
any person extorts that which is not 
97 Wash.| due, or more than is due, or before 
the time when it is due.” Wharton 
97. Wash. | L. Lex. 
[a] Applied in: Beawfage’s Case, 
v. Dunkley, 235 Fed.!10 Coke pp 99b, 102a. 
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EXTORTION 


By Samuet Boyp Daruine 
{Matters not in this Title, treated elsewhere in this Work, see Cross References infra page 233] 


ANALYSIS ° 


I. DEFINITIONS AND DISTINCTIONS [§§ 1-2] p 233 
A. At Common Law [§ 1] p 233 
B. Statutory Offenses [§ 2] p 233 
II. CRIMINAL PROSECUTIONS [{§§ 3-34] p 234 
A. Character and Grade of Offense in General [§ 3] p 234 
B. Who May Commit Offense; Persons Responsible [§§ 4-7] p 234 
1. In General [§ 4] p 234 
2. De Facto or De Jure Officers [§ 5] p 235 
3.. Liability of Officer or Agent [§ 6] p 235 
4, Joint Liability [§ 7] p 235 
C. The Taking or Extortion [§§ 8-13] p 235 
1. In General [§ 8] p 235 
2. Color of Office or Right [§ 9] p 236 
3. Fees Not Allowed by Law [§ 10] p 236 
4. Fees Greater than Allowed by Law [§ 11] p 237 
5. Fees Hxacted before Due [§ 12] p 237 
6. Fees for Services Not Performed [§ 13] p 237 
. Money or Thing of Value [§ 14] p 237 
. Intent [§ 15] p 238 
. Attempt [§ 16] p 238 
. Defenses [§ 17] p 239 © 
. Indictment or Information [§§ 18-25] p 239 
1. Sufficiency in General [§ 18] p 239 
2. Particular Allegations [§§ 19-25] p 239 
. Official Capacity [§ 19] p 239 
. Color of Office [§ 20] p 240 
. Nature of Services [§ 21] p 240 
. Excessiveness or Illegality of Charge [§ 22] p 240 
. Money or Thing Taken [§ 23] p 240 
. Time and Place of Extortionate Act [§ 24] p 240 
-. Intent [§ 25] p 241 
Issues, Proof, and Variance [§ 26] p 241 
. Evidence [§§ 27-29] p 241 
1. Presumptions and Burden of Proof [§ 27] p 241 
2. Admissibility [§ 28] p 242 
3. Weight and Sufficiency [§ 29] p 242 
K. Questions of Law and Fact [§ 30] p 242 
L. Instructions [§ 31] p 242 
M. Arrest of Judgment [§ 32] p 243 | 
N. Punishment [§ 33] p 248 
O. Appeal and Error [§ 34] p 248 
III. ACTIONS FOR PENALTIES [§§ 35-67] p 243 
A. Right of Action [§§ 35-47] p 243 
1. Existence and Nature in General [§ 35] p 243 
2. Criminal Liability as Affected by or Affecting Liability for Penalty [§ 36] p 243 
3. Elements of Cause of Action [§§ 37-44] p 244 
a. Intent [§ 37] p 244 
b. Character of Defendant [§ 38] p 244 
ec. Taking or Extortion [§§ 39-44] p 245 
(1) Color of Office or Right [§ 39] p 245 
(2) Duress or Compulsion [§ 40] p 245 
(3) Services for Which No Fee Provided [§ 41] p 245 
(4) Charges for Services Not Performed [§ 42] p 245 
(5) Fees Greater than Allowed [§ 43] p 245 
(6) Receipt of Fees before Due [§ 44] p 246 
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4. Acts of Deputy or Agent [§ 45] p 246 


5. Election of Remedies [§ 46] p 246 
6. Abatement and Revival [§ 47] p 246 
B. Form of Action [§ 48] p 246 
C. Conditions Precedent [§ 49] p 246 
D. Time to Sue and Limitations [§ 50] p 247 
EK. Defenses [§ 51] p 247 
F. Jurisdiction [§ 52] p 247 
G. Parties and Persons Entitled to Sue [§ 53] 
H. Process [§ 54] p 248 
I. Pleading [§§ 55-60] p 248 
. In General [§ 55] p 248 
Right to Sue [§ 56] p 248 
Character of Services [§ 57] p 248 
Amount and Excessiveness of Charge 
Intent [§ 59] p 248 
. Aider by Verdict [§ 60] p 248 
J. Issues, Proof, and Variance [§ 61] p 249 
K. Evidence [§ 62] p 249 
L. Questions of Law and Fact [§ 63] p 249 
M. Judgment and Amount of Recovery [§ 64] 
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p 247 


[§ 58] p 248 


p 249 


N. New Trial and Arrest of Judgment [§ 65] p 249 


O. Appeal and Error [§ 66] p 250 
P. Costs [§ 67] p 250 


CROSS REFERENCES 


Abuse of process see Process [32 Cyc 541]. 
Shear liability for overcharges see Carriers §§ 948-— 


Civil actions for recovery of excess compensation: 
Generally see Officers [29 Cyc 1425]. 
Money paid to, or collected by, sheriff see Sheriffs and 
Constables [35 Cyc 1610]. 
ane 6a to extort blackmail 
60. 


see Conspiracy 


Effect of exaction of illegal fees upon validity of execu- 
tion see Executions § 329. 

Extortion as ground for removal of officer see Officers 
[29 Cye 1406]. 

Obtaining money or property by threats: 
Generally see Threats [38 Cyc 289]. 
As constituting oppression by officer see Officers [29 

Cye 1449]. 
Oppression by officer see Officers [29 Cyc 1449]. 


I. DEFINITIONS AND DISTINCTIONS 


[6 1] A. At Common Law. The ordinary 
meaning of the word ‘‘extortion’’ is the taking or 
obtaining of anything from another by means of il- 
legal compulsion or oppressive exaction.? In the 
common law the term has acquired a technical mean- 
ing and designates a crime committed by an officer 
of the law who under cover of his office unlawfully 
and corruptly takes any money or thing of value 
that is not due to him or more than is due or before 
it is due. In a more enlarged sense, it signifies any 


oppression by color or pretense of right.4 The word 
‘‘oppression’’? is a word of more extensive signifi- 
cation than ‘‘extortion’’? and will embrace many 
other acts of official malfeasance and misfeas- 
ance,° and in its ordinary sense indicates an act of 
eruelty, severity, unlawful exaction, domination, or 
excessive use of authority.® 

[§ 2] B. Statutory Offenses. The common-law 
offense of extortion? has been substantially rede- 
| fined by statute in many jurisdictions,’ although it is 


1. Blackmail and extortion com- 
pared see Blackmail 8 C. J. p 1114. 

Bribery and extortion distinguished 
see Bribery § 1. 

2. U.S. v. Deaver, 14 Fed. 595, 597; 
Dudley v. Stansberry, 5 Ala. A. 491, 
495, 59 S 379 [cit 3 Words & Phr. 
pp 2622, 2623]; State v. Logan, 104 
La. 760, 762, 29 S 336. 

3. U. S—U. S. v. Deaver, 14 Fed. 


595, 597; U. S. v. Waitz, 28 F. Cas. 
No. 16,631, 3 Sawy. 473, 474. 
Ala,—Collier v. State, 55 Ala. 125, 


127; McElhaney vy. Gilleland, 30 Ala. 
183, 187. 
Ariz.—Bush v. State, 19 Ariz. 195, 


198, 168 P 508. 

Ark.—Leeman vy. State, 35 Ark. 
438, 442, 37 AmR 44. 

Cal.—Peo. v. Peck, (A.) 185 P 881, 
883. ; 

Ga.—Holt v. State, 11 Ga. A. 34, 36, 
74 SE 560. 3 

Ky.—Com. y. Mitchell, 3 Bush 25, 
26, 96 AmD 192. 

La.—State v. Logan, 104 La. 760, 
29 S 336. 

Mass.—Com. v. Bagley, 7 Pick. 279, 
281; Com. v. Dennie, Thach. Cr. 165, 
173. 4 

Mo.—Maguire vy. State Sav. Assoc., 
62 Mo. 344, 347. 

N. J.—Kirby v. State, 57 N. J. L. 
320, 321, 31 A 218. 

N. Y.—Peo. v. Barondess, 61 Hun 
571, 576, 16 NYS 436 [rev on other 
_grounds 133 N. Y. 649 mem, 31 NE 
240 mem]; Peo. v. Whaley, 6 Cow. 
661, 663. 

N. C.—State v. Pritchard, 107 N. 


C; 921, “929, -13 ‘SH 50. 

Pa.—Com. v. Saulsbury, 152 Pa. 
554, 559, 25 A 610; Com, vy. Channing, 
55 Pa. Super. 510, 516; Com. v. Hagan, 
9 Phila. 574, 577. 

Tenn.—State v. Cooper, 120 Tenn. 
549, 551, 1183 SW 1048, 15 AnnCas 
Peek Williams v. State, 2 Sneed 160, 
162. 

Eng.—Reg. v. Baines, 6 Mod. 192, 
193, 87 Reprint 946. 

[a] Commentators’ definitions.— 
“An abuse of public justice, which 
consists in any officer’s unlawfully 
taking, by colour of his office, from 
any man, any money or thing of 
value, that is not due to him, or 
more than is due, or before it is due.” 
4 Blackstone Comm. p 141 [quot Hd- 
sall v. Brooks, 26 N. Y. Super. 284, 
292; Com..v. Channing, 55 Pa. Super. 


510, 516; Com. v. Brown, 23 Pa. 
Super. 470, 490]. 
“Hxtortion signifies in 


a strict sense the taking of money 
by any officer, by colour of his office, 
either where none at all is due, or 
not so much is due, or where it is 
not yet due.” 1 Hawkins P. C. p 418 
{quot Edsall v. Brooks, supra; Com. 
v. Channing, supra]. 

4, State v. Stotts, 5 Blackf. (Ind.) 
460; Peo. v. Whaley, 6 Cow. (N. Y.) 
661, 663; State v. Cooper, 120 Tenn, 
549, 552, 113 SW 1048, 15 AnnCas 


1116 
5. U.S. v. Deaver, 14 Fed. 595. 
{a] For example, “if a judicial 
officer, in the discharge of his official 
functions, acted partially, malicious- 


ly, and corruptly, he is indictable at 
common law for the crime of op- 
pression in office.’ U. S. v. Deaver, 
14 Fed. 595, 597. 

6. U.S. v. Deaver, 14 Fed. 595. 

7. See supra ' 

8. See statutory provisions; and: 

U. S.—U. S. v, Harned, 43 Fed. 376; 
U. S. v. Moore, 18 Fed. 686; U. S. v. 
is 28 F. Cas. No. 16,631, 3 Sawy. 

Ala.—Collier v. State, 55 Ala. 125; 
Cleaveland v. State, 34 Ala. 254. 

Ark.—Leeman v. State, 35 Ark. 438, 
37 AmR 44, 

Colo.—State Bank v. Brennan, 7 
Colo. A. 427, 43 P 1050. 5 

Ga.—Laneaster v. Hill, 136 Ga. 405, 
71 SE 731, AnnCas1912C 272; Holt v, 
State, 11 Ga. A. 34, 74 SE 560; Dean 
v. State, 9 Ga. A. 303, 71 SE 597. 


Sub GLa neh Vu § Peo, 16 iy Lil A. 
Ind.—State v. Burton, 3 Ind. 93; 


Boa v. Oden, 10 Ind. A. 136, 37. NE 


La.—State v. Logan, 104 La. 760, 
29 S 336; State v. Lubin, 42 La, Ann. 
19,27, S68. 

Mass.—Com. v. Bagley, 7 Pick. 279; 
Runnells v. Fletcher, 15 Mass. 525; 
Dunlap v. Curtis, 10 Mass. 210; Com. 
v. Dennie, Thach. Cr. 165. : 

Minn.—State v. Coleman, 99 Minn. 
487, 110 NW 5, 116 AmSR 441. 

Miss.—State v. Jones, 71 Miss. 872, 
15°S 287: 

Mo.—Maguire v. State Sav. Assoc., 
62 Mo. 344; State v. Vasel, 47 Mo. 
416; State v. Sanders, 62 Mo. A. 33. 
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quite commonly extended to include any obtaining 
of property from another through a wrongful use 
of force or fear, thus including acts not done under 
The distinction between rob- 
bery and extortion by force or fear as defined by 
some statutes lies in that in robbery the taking is 
against the will by means of force or violence, fear, 
ete., while extortion is the obtaining with consent by 
Where one does not occupy any 
official position but obtains money through a false 


II. CRIMINAL PROSECUTIONS 


color of official right.® 


similar means.?° 


[§ 3] A. Character and Grade of Offense in 
Extortion is an abuse of public justice ** 
and has been said to be an offense of a particularly 
It was regarded as a misde= 


General. 


odious character.+ 
meanor at common law? and is 


definitions also ordinarily an offense of that grade,1® 
although under some statutes it is a felony.’ 
[§ 4] B. Who May Commit Offense; Persons 


Mont.—In re McCabe, 29 Mont. 28, 
73 P 1106. 

Nebr.—Courier Printing, etc., Co. 
v. Leese, 65 “Nebr. 581, 91 NW _ 357; 
Lydick v. Palmquist, 31 Nebr. 300, 47 
NW 918. 

N. H.— Wilcox v. Bowers, 36 N. H. 
372; Fox v. Whitney, 33 N. H. 516. 

N. J.—Loftus v. State, 19 A 183; 
raed v. State, 57 N. J. L. 320, 31 A 
213. 
N. Y.—Edsall v. Brooks, 26 N. Y. 
Super. 284. 

N. C.—State v. Pritchard, 107 N. 
C. 921, 12 SE 50: 

N. D.—State v. Bauer, 1 N. D. 273, 
47 NW 378. 

Philippine.—U. S. v. 
Philippine 131. 

Porto Rico.—Peo. v. Lopez, 5 Porto 
Rico 152. 

Tenn.—State v. Cooper, 120 Tenn. 
549, 113 SW 1048, 15 AnnCas 1116; 
State v. Critchett, 1 Lea 271; Wil- 
liams v. State, 2 Sneed 160; Marr v. 
Murphy, 5 Tenn. Civ. A. 159. 

Tex.—State v. Smythe, 33 Tex. 546; 
Brackenridge v. State, 27 Tex. A. 513, 
11 SW 630, 4 LRA 360; Smith v. 
State, 10 Tex. A. 413. 

Utah.—Peo. v. Monk, 8 Utah 35, 28 
P 1115. 

Vt.—Henry vy. Tilson, 17 Vt. 479. 
Wis.—Hanley v. State, 125 Wis. 
396, 104 NW 57. 

N. S.—Aikens v. Simpson, 45 N. S. 
368, 18 CanCrCas 99. » 

9. See statutory provisions; and 
Bush v. State, 19 Ariz. 195, 168 P 
508; Peo. v. Hoffman, 126 Cal. 366, 
58 P 856; In re Coffey, 123 Cal. 522, 
56 P 448; Peo. v. Tonielli, 81 Cal. 275, 
22 P 678; Peo. v. Peck, (Cal. A.) 185 
P 881; State v.. Logan, 104 Lia. 7€0, 
29 S 336; In re Sherin, 27 S. D. 232, 
130 NW 761, 40 LRANS 801, AnnCas 
1913D 446. 

Extortion by threats generally see 
Threats [38 Cyc 289]. 

210. Peo. v.niPeck; (Cali A\)s 185.P 
881; Peo. v. Barondess, 61 Hun 571, 
16 NYS 4386 [rev on other grounds 
133 N. Y. 649 mem, 31 NE 240 mem]. 

11. Drake v. State, 2 Okl. Cr. 643, 
103 P 878. 

12. State v. Schuermann, 146 La. 
110, 88 S 426. 

13. Com. v. Hagan, 9 Phila. (Pa.) 
574 [cit 4 Blackstone Comm. p 187; 
Coke p 368b; Hawkins P. C. p 170]. 

14, Com. v. Rodes, 1 Dana (Ky.) 
595; Com. v. Hagan, 9 Phila. (Pa.) 
574; Williams vy. State, 2 Sneed 
(Tenn.) 160, 163; Reg. v. Buck, 6 
Mod. 306, 87 Reprint 1046. 

- “Tt is an offense of dangerous con- 
Sequences, and very pernicious to the 
Government.” Reg. v. Buck, supra. 

“This is regarded, in the law, as a 
very odious offense, and when made 
out should be rigidly punished by 


Cauas, 10 


EXTORTION 
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color of office.?? 


Responsible—1. 


under statutory 


the courts. There is too much rea- 
son to believe that many public offi- 


cers, taking advantage of the trust 
and confidence of the people, and 
their want of information on the 


Subject, together with a general re- 
luctance of suitors, to enter a con- 
test, or incur the enmity of those in 
office, for small amounts, are guilty 
of much abuse on the subject of 
fees.” Per Caruthers, J. in Williams 
v. State, supra. 

[a] “More odious than robbery, 
for robbery is apparent and has the 
face of a crime; but extortion puts 
on the vizor of virtue—and it is ever 
accompanied with the grievous sin 
of perjury.” Per Robertson, C. J., in 
Com. vy. Rodes, 1 Dana (Ky.) 595, 602 
[quot Coke Litt.]. 

15. Reg. v. Buck, 6 Mod. 306, 87 
Reprint 1046; Rex v. Graham, (Ont:) 
17 CanCrCas 264; Coke Litt. p 368b 
[cit Com. v. Hagan, 9 Phila. (Pa:) 


574]. 

16. Cole.—Bank y. Brennan, 7 
Colo. A. 427, 43 P 1050 (Mills St. 
Annot. § 1301; Gen. St. § 817). 

Miss.—State v. Jones, 71 Miss. 872, 
15 S 287 (Code [1892] § 1081). 

Mo.—State v. Vasel, 47 Mo. 416 
(1 Wagner St. 488 § 19). 

N. J.—Kirby v. State, 57 N. J. Lh 
320, i. an 213 (Rev. tit “Crimes” 


p 230 

N. C.—State v. Pritchard, 107 N. 
C. 921, 12 SE 50 (Code § 1090). 

N. D.—State v. Bauer, 1 N. D. 273, 
47 NW 378° (Comp. L. § 6303). 

Tenn.—State v. Cooper, 120 Tenn. 
549, 113 SW 1048, 15 AnnCas 1116 
(Shannon Code §§ 6352, 6353, 6714). 

Eng.—1 Hawkins P. C. ¢ 68 § 1. 

Grade of offenses generally see 
Criminal Law §§ 4-7. 

17., Peo..v; Tonielli, 81 Cal. 275, 
22 P 678; Peo. v. Hughes, 137 N. Y. 
29,32 NE 1105; 

18. White v. State, 56 Ga. 385; 
Kirby v. State, 57 N. J. L. 320, 31 A 
213; Com. v. Saulsbury, 152 Pa. 554, 
25 A 610; Com. v. Flaherty, 25 Pa. 
Super. 490; Com. y. Reitbauer, 16 
Pa. Dist. 139. 

{a] Reason for rule.—‘‘The offense 
consists in the oppressive misuse of 
the exceptional power with which 
the law invests the incumbent of an 
Office. It is thus apparent that the 
crime of extortion is committible 
only by an officer.” Kirby v. State, 
pip IN! J. Eus20e 321503) Ano: 

19. Com. vy. Saulsbury, 152 Pa. 
554, 25 A 610; Com. v. Wilson, 30 Pa. 
Super. 26; State yv. Critchett, 1 Lea 


( eenR:) 271. See cases infra this 
note, 
[a] Persons neld capable of of- 


fense.—(1) Aldermen. Com. v. Hagan, 
9 Phila. (Pa.) 574 (per Finletter, J.). 
(2) School directors. Com, y. Brown, 


aia are | 


representation that he is the agent of an officer, he 
is guilty of obtaining money under false pretenses 
and not of extortion under a statute punishing ex- 
tortion by any person ‘‘under color of his official 
A statute punishing persons holding of- 
fices in the several departments of the government 
who in addition to their salaries appropriate and 
receive compensation beyond their salaries has no 
application to the crime of extorting money under 


In General. At common law and 


under statutory definitions of the offense conform- 
ing thereto, the crime of extortion may be committed 
only by an officer.1® 
any officer, whether he is a federal, state, municipal, 
or judicial officer and that every person occupying 
an official or quasi-official position may be guilty 
of this offense.?® 


In general it may \be said that 


One may be guilty of extortion 


23 Pa. Super. 470..° (3) Clerks of 
court. State vy. Moore, 1 Ind. 548; 
Garner v. State, 5 Yerg. (Tenn.) 160; 
Anonymous, 12 Mod. 512, 88 Reprint 
1484; Reg. v. Baines, 6 Mod. 192, 87 
Reprint 946. (4) Coal and iron po- 
licemen. Com. v. Channing, 55 Pa. 
Super. 510. (5) Constables. Levar v. 
State, 103 Ga. 42, 29 SEH 467; Peo. v. 
Rainey, 89 Ill. 34; Seany v. State, 
6 Blackf. (Ind.) 403; Emory v. State, 
6 Blackf. (Ind.) 106; State v. Bevans, 
37 Iowa 178; State v. Vasel, 47 Mo. 
416; State v. Merritt, 5 Sneed (Tenn.) 
67; Williams v. State, 2 Sneed 
(Tenn.) 160; Hanley vy. State, 126 
Wis. 396, 104 NW 57. (6) Coroners. 
State v. Wainwright, 50 Wash. 225, 
Sire Bile (7) County treasurers. 
State v. Burton, 3 Ind. 98. (8) Cus- 
toms officials. Williams v. U. S., 
168,,U. S,, 382,18) SCt. 92, .42 Lin ed. 
509 [rev 76 Fed. 223]; U.-S>-. Carr, 
25 EF. Cas. No. 14,730, 3 Sawy. 302. 
(9) Deputy sheriffs. Holt v. State, 
11 Ga. A. 34, 74 SE 560; State v. 
Bisaner, 97-N. C, 503, 2 SE 368. (10) 
District and prosecuting attorneys. 
State v. Sanders, 62 Mo. A. 33; Peo. 
v. Rust, 1 Cai. (N. Y.) 131: Poole 
v. State, 22 Tex. A. 685, 3 SW 476. 
(11). Jailers. Com. v. Mitchell, 3 
Bush (Ky.) 25, 96 AmD 192; Com. v. 
Bagley, 7 Pick. (Mass.) 279. (12) 
Judges and magistrates. Leeman y. 
State, 35 Ark. 438, 87 AmR 44; State 
v. Couch, 40 Mo. A. 325; Brackenridge 
v. State, 27, Tex. A. 518, 11 SW 6380, 
4 LRA 360; Reg. v. Tisdale, 20 U. C. 
Q. B. 272. (18) Justices of the peace, 
Ridenhour vy. State, 75 Ga. 382; State 
v. Coggswell, 3 Blackf. (Ind.) 54, 23 
AmD 378; Terr. v. McElroy, 1 Mont. 
86; Lane v. State, 49 N. J. L. 673, 
10 A 360; State y. Cutter, 36 N. J. L. 
125; State v. Maires, 33 N. J. L. 142; 
State v. Cansler, 75 N. C. 442; State 


v. Cooper, 120 Tenn. 549, 113 SW 
1048, 15 AnnCas 1116; Marr vy. 
Murphy; ‘Denn. Civss A. 159; Rex 


v. Seymour, 7 Mod. 382, 87 Reprint 
1305; Reg. v. Tisdale, 20 U. C. Q. B. 
272. (14) Notaries public. Oliveira 
v. State, 45 Ga. 555. (15) Pension 
agents. U. S. v. Mathews, 23 Fed. 
74; U. S. v. Van Vliet, 23 Fed. 35; 
U. S. v. Moore, 18 Fed. 686. (16) Po- 
lice officers. Com. y. Saulsbury, 152 
Pa. 554, 25 A 610; Com. v. Wilson, 30 
Pas Super. 26. (17) Poundkeepers.: 
State v. Critchett, 1 Lea (Tenn.) 271. 
(18) Sheriffs. Rex vy. Nelms, 1 Keb. 
623, 838 Reprint 1148; Rex v. Beech- 
croft, 12 Mod. 255, 88 Reprint 1304; 
Hescott’s Case, 1 
print 291. (19) Tax collectors. Reg. 
v. Buck, 6 Mod. 306, 87 Reprint 1046: 
Reg. vy. Atkinson, 1 Salk. 382, 91 Re- 
print 333. (20) Township trustees, 
State v. Williamson, 9 Oh. Dec, (Re- 
print) 761, 17 CinecLBul 157, 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number, 


Salk. 330, 91 Re- 


Sone 81: 


where he occupies an official or quasi-official posi- 
tion, although he is compensated through private 
sourees.2° But a legally existing office giving to the 
incumbent an official character, either de facto or 
de jure, is essential.21_ The fact that the office is of 
recent origin, and that no precedent can be found 
of the conviction of such an officer of the offense of 
extortion is not conclusive as against liability.?? 

Statutory restrictions. Where the statute defin- 
ing the offense restricts its application to specific 
officers, the accused must fall within the statutory 
designation.?* In those jurisdictions in which com- 
mon-law offenses are not abrogated,?* an officer who 
does not fall within the terms of a statute relating 
to specific officers may nevertheless be guilty of ex- 
tortion at common law.?5 Under some statutes the 
offense can be committed only by an officer author- 
ized to charge fees.2® Other agencies rendering a 
public service and receiving compensation therefor 
have been subjected by statutes to restrictions and 
habilities similar to those imposed on public of- 
ficers.?7 ' 

[§ 5] 2. De Facto or De Jure Officers. One is 
a publie officer within the meaning of the law of ex- 
tortion who exercises the powers generally of the 
office.2® The offense may be committed by a de facto 
officer 2° and defendant cannot set up the irregu- 
larity of his appointment °° or his failure to take 
the oath of office.*? 

[§ 6] 3. Liability of Officer or Agent.?? A pub- 


20. Com. v. Saulsbury, 152 Pa. [b] 
554, 25 A 610. 
{a] A policeman of a township 


exercising all the powers of a police- | eral statute. 


EXTORTION 


Special agent of the land bu- 
reau having no fixed salary is not an 
officer within the meaning of the fed- 
U.S. v. Schlierholz, 137 


[250.5] 235 


lic officer is not subject to indictment for extortion 
practiced by his official agent in the absence of evi- 
dence showing express authority or direction.23 If, 
however, express authority or direction is shown, 
that is, if an officer authorizes another to receive 
property under such circumstances as would eon- 
stitute extortion if such receiving had been done 
by the officer himself, then both such officer and 
such other person would be guilty of extortion.¢ 
It is not a defense that the collector has paid the 
money over to his principal.?® 

[§ 7] 4. Joint Liability. Two or more persons 
may be jointly indicted and convicted of extortion 
when they act together and concur in the demand.?¢ 
So a joint indictment will lie against officers for 
taking fees where no fees are due,?7 but it would 
seem that a joint indictment would not lie where 
the charge is of taking more than the fees to which 
they are entitled.?8 

[§ 8] ©. The Taking or Extortion—l. In Gen- 
eral. The taking in order to constitute extortion 
need not be under circumstances amounting to actual 
duress.°® At common law the taking need not have 
been as a fee or compensation for some official duty 
for which a fee is prescribed,*® but under some stat- 
utes this is an essential element of the offense.*! 'I'he 
presentation of an account for fees to the body au- 
thorized to allow it is sufficient to amount to a de- 
mand within the meaning of a statute punishing an 
officer who shall ‘‘wilfully demand or receive higher 

[a] Act done in preceding term.— 
A county judge, reélected on Novem- 


ber 6, who. committed the offense 
charged on November 15, and did not 


man in cities, but paid wholly by | Fed. 616. sey qualify under his reélection until No- 
private subscriptions, and not clothed 24. See Criminal Law § 25. vember 21, might be held liable as 
with the powers of a constable, is 25. Com. v. Saulsbury, 152 Pa.|an officer either de facto or de jure. 


liable for extortion as a public offi- 
cer under the common law, although 
not an officer of the commonwealth 
or liable as such under a _ statute. 


Pa. Super. 510; 


Pa. Co. 160. 


Com. v. Saulsbury, 152 Pa. 554, 25 26. 
A 610. te Ferkel v. Peo., 16 
21. Ga.—Herrington v. State, 103 [a] 


Ga. 318, 29 SE 931, 68 AmSR 95; 


White v. State, 56 Ga. 385. s 
cer’ was 


554, 25 A 610; Com. v. Channing, 55 
Com. v. Brown, 23 
Pa. Super. 470; Com. v. Reilley, 21 


See statutory provisions; and 
Tll. A. 310. 

Town marshal or police offi- 

cer.—An averment that defendant 

was a “town marshal or police offi- 


Brackenridge v. State, 27 Tex. A. 
513, 11 SW 630, 4 LRA 360. 
152 Pa. 


30. Com. v. Saulsbury, 
554, 25 A 610. 

his State v. Cansler, 75 N. C. 
32. Acting under authority of an- 


other as defense generally see Crimi- 
nal Law § 56. 


= 


as the term 


N. J.—Kirby v. State, 57 N. J. L. 
320, 31 A 213. 
N. D.—State v. Bauer, 1 N. D. 273, 


47 NW 378. 

Okl.—Drake v. State, 2 Okl. Cr. 
643, 103 P 878. 

Pa.—Com. v. Saulsbury, 152 Pa. 
554, 25 A 610. 

[a] Unconstitutionality of the 


statute creating the office destroys 
the office ab initio, and makes the 
defense of no legally existing Office 
available to defendant, even though 
the statute is declared unconstitu- 
tional after the finding of the indict- 
ment. Kirby v. State, 57 N. J. lL. 
320) 310A 213. 

[b] Guard or constable’s attend- 
if not authorized to make an 
arrest, has no _ Official character, 
either de jure or de facto. White v. 
State, 56 Ga. 385. 

22. Com. v. Brown, 23 Pa. Super. 
470. 

23. Williams v. U. S., 168 U. S. 
882, 18 SCt 92, 42 L. ed. 509 [rev 76 
Fed. 223]; U. S. v. Germaine, 99 U. 
S. 508, 25 L. ed. 482; U. S. v. Schlier- 
holz, 137 Fed. 616; U. S. v. Carr, 
25 EF. Cas. No. 14,730, 3 Sawy. 302; 
U. S. v. Waitz, 28 F. Cas. No. 16,631, 
3 Sawy. 473; State v. Bevans, 37 
Towa 178; State v. Lubin, 42 La. Ann. 
79, 7 S 68; Com. v. Channing, 55 Pa. 
Super. 510; Com. v. Reilley, 21).Pa. 
Co. 160. 

[a] Detectives licensed under 
state law are not officers within the 
meaning of twelfth section of the 
act of March 31, 1860, relating to 
‘illegal taking of fees by color of 
office. Com. v. Reilley, 21 Pa. Co. 


160. 


insufficient, 
“police officer’ did not designate any- 
one authorized by law to. charge 


eid fee. Ferkel v. Peo., 16 Ill. A. 
310. 
27, | Wlinois;:Cent., Ri. . Co. Vn, Par 


ducah Brewery Co., 157 Ky. 357, 163 
SW 239. See also Rex v. Roberts, 
Carth. 226, 90 Reprint 735, 4 Mod, 


100, 87 Reprint 286 (extortion by 
ferryman). 
[a] Common carriers.—<Acts con- 


stituting “extortion” by a carrier, to 
wit, charging, collecting, or receiv- 
ing more than a just and reasonable 
rate, aS provided by Ky. St. § 816, 
are also extortion within § 820a, pro- 
viding that should the railroad com- 
mission determine that the corpora- 
tion is or has been guilty of extor- 
tion, the commission shall fix a just 
rate which the corporation may 
charge, and should it charge, collect, 
or receive a higher rate, it shall be 
deemed guilty of extortion, and on 
conyiction shall be fined, ete. Under 
these statutory provisions a carrier 
may be guilty of extortion by charg- 
ing more than a just rate before a 
reasonable rate has been fixed by the 
commission. Illinois Cent. R. Co. v. 
Paducah Brewery Co., 157 Ky. 357, 
163 SW 2389. See Carriers §§ 1011- 
1014. 

28. Com. v. Saulsbury, 152 Pa. 
554, 25 A 610; U. S. v. Cauas, 10 
Philippine 131; Rex v. Higgins, 4 C. 
& P. 247, 19 BCL 498; Roy v. Eyres, 
1 Sid. 307, 82 Reprint 1128. 

29. Kirby v. State, 57 N.. J.) L. 
320, 31 A 213; Brackenridge v. State, 
27 Tex. A. 513, 11 SW 630, 4 LRA 
360. 


33. Laicock’s Case, Latch. 187, 82 
Reprint 338. See Overholtzer v. Mc- 
Michael, 10 Pa. 139 (dictum). 

84. Drake v. State, 2 Okl. Cr. 643, 
103 P 878. 

Obtaining by false representations 
distinguished see supra § 2. 

85. Rex v. Higgins, 4 C. & P..247, 
19 HCL 498. 

36. Drake v. State, 2 Okl. Cr. 643, 
103 P 878; Lake’s Case, 3 Leon. 268, 
74 Reprint 677; Reg. v. Atkinson, 2 
Ld. Raym. 1248, 92 Reprint 322; Reg. 
v. Atkinson, 1 Salk. 382, 91 Reprint 
seat Reg. .v. Lisdale, 20 UW. ©. 258) 
72. 

[a] Reason for rule.—‘“It is a mis- 
demeanor and all are principals.” 
Reg. ¥.. /Tisdale,;:207 Uy Cy. Bs .272, 

37. , Rex vy. Loggen,, 1 -Strs 73,393 
Reprint 393. 

38. Rex v. Loggen, 1 Str. 73, 93 
Reprint 393. 


39. Com. v. Channing, 55 Pa. 
Super. 510; Com. v. Wilson, 30 Pa. 
Super. 26; Com. v. Brown, 23 Pa. 
Super. 470, 490. 

“To extort in the ordinary mean- 
ing of the word, is to obtain by vio- 
lence, threats, compulsion or the 


subjection of another to some neces- 


sity; but at common law, as. well 
as under our statute, the offense 
denominated extortion does not 
necessarily involve actual duress 
of that sort.’ Com. vy. Brown, 
supra. 


40. Hanley v. State, 125 Wis. 396, 
104 NW 57. 

41. State v. Oden, 10 Ind. A. 136, 
37 NE 731; Com. v. Dennie, Thach. 
Cr. (Mass.) 165. 


t 
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fees than are allowed by law.’’ 4? Under some stat- 
utes the extortion may be in the form of a demand 
of a loan.** i 
[§ 9] 2. Color of Office or Right. The taking 
must be by the officer in his official capacity,** and 
by color of his office.t® But this does not neces- 
sarily imply that the taking must be for an act or 
service which the officer is under a duty or has a 
discretionary power to perform.*® It does imply, 
however, an exercise of official power possessed or 
pretended to be possessed by the officer as distin- 
guished from an act which could have been per- 
formed by any other person,*” and the person pay- 
ing must have been yielding to official authority,** 
not acting voluntarily.4? Where charges for official 
services and services rendered by the officer in his 
individual capacity are lumped, but in such a way 
that a separation can be made, the charge for in= 
dividual services is not thereby converted into a 


EXTORTION 


\ [gg 8-10 


officer could not lawfully act in his private capacity, 
it is no defense to a prosecution by indictment that 
money was taken for services so rendered.>t Under 
a statute defining extortion as the obtaining by an 
officer, under color of his office, of money or other 
things of value which are not due him, the offense 
may be committed without regard to whether he is 
executing or pretending to execute a legal paper,°? 
or although he exacts money upon a promise not to 
execute process.°? But under a statute punishing 
the demand of a greater fee than is allowed by stat- 
ute it has been held that it is not extortion to 
demand fees of a person who is not liable to pay 
them.®4 

[§ 10] 38. Fees Not Allowed by Law. An officer 
who demands fees not allowed by law is at common 
law and under statutes embodying the éommon-law 
rule guilty of extortion,®® as where he demands fees 
of one who is not by law the party required to pay 


criminal demand for a gratuity for doing an official 


act.©° It has been held, however, 


42. Brackenridge v. State, 27 Tex. 
A. 518, 11 SW 630, 4 LRA 3860. F 
43. U. S. v. Cauas, 10 Philippine 


P3L. 

44. Com. v. Channing, 55 Pa. 
Super. 510. 

45. U. S.—vU.'S. v. Williams;' 76 


Fed. 223 [rev on other grounds 168 
U.S. 382, 18 SCt 92, 42 L. ed. 509]. 
Ala.—Collier v. State, 55 Ala. 125. 
Ga.—White yv. State, 56 Ga. 385. 

Ind.—State v. Winstandley, 154 
Ind. 443, 57 NE 109. 

N. Y.—Peo. v. Whaley, 6 Cow. 661. 

N. C.—State v. Pritchard, 107 N. C. 
921, 12 SE 50. 

Pa.—Com. vy. Channing, 55 Pa. 
Super. 510, 516; Com. v. Wilson, 30 
Pa. Super. 26; Com. v. Reitbauer, 16 
Pa. Dist. 139. 

\Eng.—Reg. v. Baines, 6 Mod. 192, 
87 Reprint 946; Reg. v. Tracy, 6 
Mod. 30, 87 Reprint 795. 

“An essential element of the of- 
fense, and one to which particular 
attention should be directed in this 
case, is that the fee or reward must 
be taken by the officer by color of 
his office.’”’ Com. v. Channing, supra. 

Color of office defined see Color of 
Office 11°C. J. p- 1225. 

46. Com. v. Wilson, 30 Pa. Super. 
26. See cases infra following note. 

47. Ala.—Collier v. State, 55 Ala. 
125; Cleaveland v. State, 34 Ala. 254; 
McHlhaney v. Gilleland, 30 Ala. 183. 

Ga.—Dean y. State, 9 Ga. A. 3038, 
71 SE 597. 
ae C.—State v. Cansler, 75 N. C. 

N. D.—State v. Bauer, 1 N. D. 273, 
47 NW 3878. 

Pa.—Com. v. Wilson, 30 Pa. Super. 
oe Dutton vy. Philadelphia, 9 Phila. 
oie. 

Philippine.—U. 23 
Philippine 189; 10 
Philippine 131. 

Eng.—Reg..v. Baines, 6 Mod. 192, 
87 Reprint 946. 

[a] Held extortion.—The act of a 
municipal councilman in inducing 
defendant to pay a fine for the death 
of an animal in the belief that the 
municipality had ordered such an 
amount assessed against the owner 
of such animals, although no provi- 
sion had been made by the munici- 
pality thérefor may constitute es- 
ae U. S. v. Torrida, 23 Philippine 

[b] Arrest on forged warrant.—If 
an officer arrests a man on a war- 
rant which he knows to be forged 
and thereby extorts money from him, 
he takes it under color of his office, 
and so commits this offense. Reg. v. 
Tracy, 6 Mod. 30, 87 Reprint 795. 

[ec] Services as attorney.—Money 
paid to a county solicitor, not for 
Official services, but for advice as 


S. v. Torrida, 
U. S. v. Cauas, 


them.*° 
that if a public 


attorney, in a matter in which he 
was under no duty to advise as an 
officer, and in which he disclaimed 
acting as such in giving advice, did 
not make him indictable for extor- 
tion. Collier vy. State, 55 Ala. 125. 

{d] Furnishing transportation.— 
“Now the particular charge upon 
which the prosecution in this case 
relies for a conviction is that this 
defendant, while acting as county 
commissioner, and in the perform- 
ance of his official duties, charged for 
the. use of his team, or for the use 
of a team... The claim for the 
use of a team is based on valuable 
services, which services are separate 
in kind, and private in nature, and 
hence the claim is not a demand for 
an excess of fees. Neither is it a de- 
mand for ‘doing an official act.’ Much 
less is it a demand of a gratuity. or 
reward: for doing an official act for 
which the law allows a fee or com- 
pensation, which element would be 
necessary to constitute an offense 
under the statute.” State v. Bauer, 
1 N. D. 273, 276, 47 NW 378. 

[e] Preparing bonds.—‘It becomes 
important to ascertain whether it is 
any part of the official duty of the 
city solicitor to prepare the bonds of 
parties who desire to become bidders 
for sewers or other work of the city. 
, In the absence of any law or 
ordinance making it the official duty 
of the city solicitor to prepare the 
bonds for bidders, we are clear in 
our judgment that the receipt of a 
fee or compensation by that officer, 
from Mr. Dutton or any other bidder, 
for the purpose aforesaid, is not a 
violation of law nor a misdemeanor 
in office.’ Dutton vy. City, 9 Phila. 
(Pa) 597, 601. 

48. U. S. v. Harned, 43 Fed. 376; 
Collier v. State, 55 Ala. 125; U. S. 
v. Torrida, 23 Philippine 189; State 
v. Wainwright, 50 Wash. 225, 97 P 51. 

49. U. S. v. Harned, 43 Fed. 376; 
White v. State, 56 Ga. 385; Rex v. 
peop: 1 Ld. Raym. 148, 91 Reprint 


[a] “The word ‘extortion’ implies 
that the money paid was extorted on 
the part of the one who received it, 
and was paid unwillingly by the 
party paying the same.” U. S. vy. 
Harned, 43 Fed. 376; 377. 

{b] For example, it is not extor- 
tion to accept money as a sort of an 
agent from a party voluntarily pay- 
ing it, agreeing to use it to settle a 
pending or threatened prosecution. 
White v. State, 56 Ga. 385. 

{c] Forcing to hire stalls.—If de- 
fendant erects several stalls in a 
market, and does not leave sufficient 
room for market people to stand and 
sell their wares, so that for want 
of room they are forced to hire the 


The exaction may be for refraining. from 


stalls of defendant, the taking of 
money for the use of stalls in such 
case is extortion, but if the people 
had room enough clear for them- 
selves, to come and sell their wares, 
but for their farther convenience 
they voluntarily hire these stalls of 
defendant, without any necessity 
compelling them, it is no extortion, 
although defendant takes a fine and 
rents-.for the. use! efjjthem:. Rex. v: 
Burdett, 1 Ld. Raym. 148, 91 Reprint 

[ad] Held not extortion. — (1) A 
payment under a special employment 
at an agreed compensation for sery- 
ices which it was not the official duty 
of defendant to perform. Collier v. 
State, 55 Ala. 125; Peo. v. Rainey, 89 
Til. 34. (2) A gift to an officer asa 
mark of gratitude or to insure his 
greater diligence. Com. y. Dennie, 
Thach. Cr. (Mass.) 165. 

50. State v. Bauer, 1 N. D.: 273, 
47 NW. 878. 

S51. U..S. v. Waitz, 28 KF. Cas. No. 
16,631, 3 Sawy. 478. F : 

[a] Register of land office cannot 
lawfully act as attorney for any ap- 
plicant for a patent whose applica- 
tion is filed, and the proceedings of 
which are to be conducted before him 
and in his office, and the plea is not 
available to him that money was 
taken as an attorney’s fee and not as 
a register’s fee. U. S. v. Waitz, 28 
F. Cas. No. 16,631, 8 Sawy. 473. 


52. Dean v. State, 9 Ga. A. 303, oe 


SE are ? 
53. ean v. State, 9 Ga. A. 303, 7 
SE 597. 
54, Com. v. Dennie, Thach. Cr. 165. 
55. Ind.—State vy. Burton, 8 Ind, 


930 
ok ee v. Dennie, Thach. Cr. 
N. Y.—Peo. v. Whaley, 6 Cow. 661. 
Pa nan that v. Brown, 23 Pa. Super. 
Tenn.—Cross v. State, 1 Yerg. 261; 
State v. Merritt, 5 Sneed 67. 
Tex.—Brackenridge y. State, 27 
Tex. A. 513, 11 SW 630, 4 LRA 360. 
Eng.—Rex v. Nelm, 1 Keb. 623, 83 
Reprint 1148. See Stotesbury  y. 
Smith, 2 Burr, 924, 97 Reprint 635, 
{a] Fees for admitting to bail.— 
“Where a person is arrested for debt, 
either the officer is not obliged to 


admit him to bail at all; or he is: 


obliged to admit him to bail, as of 
duty; or he may use his discretion. 
Now, in any of these cases, it. is 
oppression to take money, for doing 
what he ought to do; even though it 
be the mere using his discretion, 
‘whether he should admit him to bail 
or not.’” Stotesbury v. Smith, 2 
Burr. 924, 926, 97 Reprint 635. 

56. Rex v. Nelm, 1 Keb. 628, 83 
Reprint 1148. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 10-14] 


doing an official act as well as for performing it.5? 
A salaried officer who has the power to do certain 
things which another officer may do and who, in 
addition to his salary, demands the fees to which 
such officer would have been entitled, may be guilty 
of extortion.°S Under a statutory definition re- 
stricting extortion to the willful demand and re- 
ception by any officer of higher fees than are al- 
lowed by law, it has been held that the willful 
demand and reception of fees not allowed by law 
is not extortion.5® 

[§ 11] 4. Fees Greater than Allowed by Law. 
It is extortion at common law for an officer to take 
more than the prescribed amount for particular 
services for which fees fixed in amount are given 
by law.8° Where a statute defines extortion as the 
corrupt exaction of greater fees for official serv- 
ices than are allowed by law, the exaction must be 
for real or pretended official services demanded of 
one who at least believes himself to be under legal 
obligations to pay something and not for merely 
declining to discharge an official service, the demand 
being made of one who is not and knows he is not 
under legal obligations to pay any amount.*t 

[§ 12] 5. Fees Exacted before Due. It is ex- 
tortion at the common law, and, in some states, by 
express provision of statute, for a public officer to 


57. 
382, 

Extorting money by threats 
Threats [38 Cye 289]. 


Rex v. Harrison, 1 Hast P. C. [a] 


see 


EXTORTION 


Constable’s fees.—It is extor- 
tion for a constable to exact any 
money for services in receiving and 


keeping property levied on 


[25C.J.] 237 


receive, by power of office, a fee before it is due, 
although no more is taken than will in all probabil- 
ity soon become due.®? It is equally criminal for a 
public officer to refuse to perform a publie duty until 
paid.** Statutes relating to this offense, which con- 
tain no provision prohibiting the collection of a 
lawful fee before it is due, have been construed not 
to alter the common law in this particular.** It has 
been held, however, that receiving fees before they 
are due, at the instance, and for the accommodation 
of the person paying them, is not extortion.®> ‘Some 
cases of an alleged extortionate taking involve a 
determination of the question when a fee becomes 
due. The general rule, in the absence of statutory 
provisions to the contrary, is that the officer may 
demand his fee upon the rendition of his official ° 
service.** 

[§ 13] 6. Fees for Services Not Performed. At 
common law, and under statutes fixing fees for 
stated services, an officer who takes fees for official 
services which. he has not performed is guilty of 
extortion.®? 

[§ 14] D. Money or Thing of Value. In the 
absence of a statutory requirement, the property 
extorted need not be money,®* but it is essential that 
it be something of value.®? A check or writing by 
which a claim against a bank or the drawer could 


is due by law. But, if this was not 
so, the indictment would be good 
under the common law. There is no 


in ad-|doubt but that under it the collec- 


58. Com. v. Ansill, 40 Pa. Co. 577.| vance of a determination of his com-|tion of a fee before it becomes due 
{a] MTlustration.—A coal and iron| pensation by the justice. State v.| and payable is extortion. There is 
policeman having willfully and in-|Vasel, 47 Mo. 416. nothing in our statute affirmatively 
tionally made a demand upon the 63. State v. Maires, 33 N. J. L.| changing the common-law offense cf 


county for constables’ fees, and hav- 
ing received the money, is guilty of 


extortion: Com. v. Ansill, 40 Pa. Co. 
577. 
59. Smith v. State, 10 Tex. A. 413. 


60. U.S. : S. v. Moore, 18 Fed. 
686; U. S. v.. Waitz, 28 F. Cas. No. 
16,631, 3 Sawy. 473. 

Ga:—Oliveira v. State, 45 Ga. 555. 

Ind.—State v. Coggswell, 3 Blackf. 
54, 23 AmD 379. ; 

Minn.—State v. Brown, 12 Minn. 
490. 

Mo.—State v. Couch, 40 Mo. A. 325, 

N..J.—Loftus v. State, 19 A 183; 
State v. Maires, 33 N. J. L. 142. 

N. =¥<—-Peo;) «vy. Rust, 1,,Cai. ;131. 

Or.—State v. Packard, 4 Or. 157. 

Tex.—Smith v. State, 10 Tex. A. 
413. 

Eng.—Ashby vy. Harries, 5 Dowl. 
P..C.. 742. 

[a] Gross sum received—If a reg- 
ister of a land office undertakes to 
act as an attorney for an applicant 
in procuring a patent, and receives 
from him a gross sum, and this sum 
is taken as well for the execution of 
his official duties as the doing of 
some other things relating to the 
procurement of the patent, and no 
specific portion of it is taken as com- 
pensation for the one or the other, 
and the sum so taken is in excess 
of the fees allowed him by law, such 
taking of the money is extortion. U. 
S. v. Waitz, 28-F. Cas. No. 16,631, 3 
Sawy. 473. 

él. State v. Wainwright, 50 Wash. 
2:2, 899.0. Pe 

62. Ind.—State v. Burton, 3 Ind. 
93. 

Mass.—Com. v. Bagley, 7 Pick. 

Mo.—State v. Vasel, 47 Mo. 416. 

I,—— Liane, Ve, Statejin49 iN, Jil 


N. 
673, 10 A 360; State v. Maires, 33 N. |. 


Enis. 
LR ai goad I On| EMI Hv 
420. 


Tenn.—State v. Cooper, 120 Tenn. 
549, 113 SW 1048, 15 AnnCas 1116. 
_ BEngi—Rex v. Harrison, 1 East P. 
GC. -382:. Hescott’s Case, 1 Salk. 330, 
91 Reprint 291; Rex. v. Loggen, 1 
Str. 73, 93 Reprint 3938. 


142; Peo. vy. Calhoun, 3 Wend. (N. 
Y.) 420; Rex v./Harrison, 1 East P. 
C. 382; Hescott’s Case, 1 Salk. 330, 
91 Reprint 291. 

. [a] Issuing warrants. — “I am 
aware that it has been the practice 
with some magistrates, in com- 
plaints for the minor offenses, to re- 
fuse to issue a warrant until their 
fees haye:been paid; but there is no 
legal ground for such a course, and, 
in my judgment, such conduct con- 
stitutes a clear case of extortion.” 
State v. Maires, 33 N. J. L. 142, 146. 

[b] Allowing adjournment.—‘‘The 
magistrate misapprehended his duty 
in refusing the adjournment unless 
his fees for drawing the bond were 
paid. The payment of the fees was 
not a condition precedent to the ad- 
journment of the cause; and the 
magistrate erred in withholding from 
the party his right on account of 
the non-payment of them.” Peo. v. 
Calhoun, 3 Wend. (N. Y.) 420, 421. 

{c] Executing writs.—‘‘An under- 
sheriff refused to execute a capias 
ad satisfaciendum till he had_ his 
fees. And, upon motion against him, 
the Court said, that the plaintiff may 
bring an action against him for not 
doing his duty, or might pay him his 
fees, and then indict him for ex- 
tortion.” Hescott’s Case, 1 Salk. 330, 
91 Reprint 291. 

{d] Viewing dead body.—A coro- 
ner was held to be guilty who re- 
fused to take the view of a dead 
body until his. fee had been paid. 
Rex v. Harrison, 1 East, P. C. 382. 

64, Com. ‘.v., Bagley, ~7, Bick. 
(Mass.) 279; State v. Cooper, 120 
Tenn. 549, 118 SW 1048, 15 AnnCas 
1116. 

[a] Rule of construction. — “It 
may be said that these provisions do 
not make the collection of a lawful 
fee before it is due extortion. We 
think the first section quoted does 
cover such a case. By it an Officer 
is prohibited from demanding or re- 
ceiving fees for any service further 
than is expressly provided by law. 
This not only refers to the amount 
of the fees, but to the time when it 


extortion in this particular. [If the’ 
statute does not include and cover 
such a case, it leaves the law as it 
was before its enactment. It is well 
settled that a-.statute will not be 
construed to alter the common law, 
further than the act expressly de- 
Clares or than is necessarily implied 
from the fact that it covers the 
whole subject matter.” State v. 
Cooper, 120 Tenn. 549, 553, 113 SW 
1048, 15 AnnCas 1116. 

{b] Fee for release of prisoner.— 
“There is certainly no right in a 
prison-keeper to demand a fee for 
letting a man out of prison the mo- 
ment he is put in, and it'is extor- 
tion at the common law to receive, 


-by color of office, a fee before it is 


due, though no more is taken than 
will in all probability soon become 
due. And the common law is not. 
repealed by the statute which pre- 
scribes and limits the penalty.” Com. 
v. Bagley, 7 Pick. (Mass.) 279, 281, 

gig State v. Raynolds, Tapp. (Oh.) 

66. Lane v. State, 49 N. J. L. 6738, 
10 A 360. 

[a] Fees of justice of the peace. 
—The fees of a justice of the peace 
for services rendered in a criminal 
case become due upon the comple- 
tion of his services, and his right 
to their payment is not postponed 
until an indictment or conviction of 
the offender shall have been pro- 
cuned, Liane, v..State,,.49 IN. Ja. Le 
673, 10 A 360. 

67. State v. Burton, 3 Ind. 93; 
Com. v. Dennie, Thach. Cr. (Mass.) 
165; Jackson v. Siglin, 10 Or. 93 
(dictum); Williams v. State, 2 Sneed 
@Fenn.)) L60se0  “Hapyk. » Pin Ca pai70) 
ce 68 § 3. 

68. Rex v. Burdett, 1 Ld. Raym. 
148, 91 Reprint 996; Roy v. Eyres, 1 
Sid. 307, 82 Reprint 1123. 

69. Com.'’v. Cony, 2 Mass. 523: 
Roy v. Eyres, 1 Sid. 307, 82 Reprint 
1123. 

[a] Silver cup.—lIt is extortion 
for a church warden to obtain a sil- 
ver cup by color .of his office. Roy 
v. Eyres, 1 Sid. 307, 82 Reprint 1123. 
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have been made has a real value within the mean- 
ing of the law.7° The obtaining of a written prom- 
ise or agreement to pay which is unenforceable be- 
cause of its illegality”! will not, in the absence 
of evidence of payment, support an indictment for 
extortion.?2. But upon its payment to the officer 
the offense of extortion would seem to be made 
out,78 

[§ 15] E. Intent. At common law and under 
statutes declaratory thereof, in order to constitute 
extortion, the act must have been done with a cor- 
rupt intent.7* However, under some statutes the 
unlawful taking by an officer under color of his office 
of money not due to him is criminal without a spe- 
cific intent.7> The corrupt intent lies in the design 
‘ upon the part of the officer to collect fees to which 
he is not legally entitled,’® and the fact that the 
money is not taken for the officer’s own use may be 
of evidential value as showing the absence of in- 
tent,?7 as may be the fact that the aggregate of the 
officer’s fees is less than the total amount which he 
has a right to demand,’* or that the payment is vol- 
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[§§ 14-16 


as to the fees demanded may be shown as contradict- 
ing a corrupt intent,’” but it will not in itself con- 
stitute a defense.21 Notwithstanding the officer has 
acted in good faith and under mistake or ignorance 
of the law he cannot upon that account be held free 
from a criminal intent,’? although an exception has 
been made in some decisions in cases in” which the 
law is not settled or is obscure,’* or where the of- 
ficer has acted after the advice and consultation of 
counsel.8¢ Under statutes making the act criminal 
without regard to specific intent,8* an honest belief 
upon the part of the officer that he was entitled to 
the fee will not protect him.8* The fact that the of- 
ficer has acted under a mistake of fact may show 
the absence of a criminal intent.87 A bona fide 
belief that services had been rendered and that the 
fee was legally due may constitute a defense under 
a statute punishing one who knowingly takes for 
services not actually rendered, or other or greater 
fees than are by law allowed for any services done 
by him.§§ 

[§ 16] .F. Attempt. An attempt to exact fees 


untary.”® So a custom or usage in the community | after having received them from another is not 

WO. State v. Barr, 67 Wash. 87,]not demand or extort from the three Ont.—Reg. v. Tisdale, 20 U. C. Q. 
120 P 509. women the money in question as|B. 272. 

71. See Contracts § 378. costs due him in the case. He ac- But see U. S. v. Highleyman, 

72. Com. v. Cony, 2 Mass. 528;| cepted it from them in lieu of their|26 F. Cas. No. 15,361 (holding that 
Com. vy. Dennie, Thach. Cr. (Mass.)} bond, and as a ‘cash bond,’ under the| where the statute requires. that 
165. See Stotesbury v. Smith, 2 Burr.| belief that as an officer he had the|the act be knowingly done it has 
924, 97 Reprint 635 (promise of 
bribe). 

73. Com. v. Dennie, Thach. Cr. 


(Mass.) 165; Rex v. Higgins, 4 C. & 
P. 247, 19 ECL 498. 

74, U. S.—uU.S. v. Harned, 43 Fed. 
376; U. S. v. Deaver, 14 Fed. 595; U. 
a v. Highleyman, 26 F. Cas. No. 15,- 

1% 
eyepe eyeland v. State, 34 Ala. 


Ark.—Leeman y. State, 35 Ark. 438, 
37 AmR 44, 

Ga.—Holt v. State; 11 Ga. A. 34, 
74 SE 560. 

Ind.—State v. Burton, 3 Ind. 93; 
State v. Stotts, 5 Blackf. 460. 

Mass.—Com. v. Bagley, 7 Pick. 279. 

Mo.—State v. Vasel, 47 Mo. 416. 

N. J.—Loftus v. State, 19 A 183; 
State v. Cutter, 36 N. J. L. 125. 

N. C.—State v. Pritchard, 107 N. C. 
921, 12° SE 50. 

Pa.—Respublica v. Hannum, tl 
Yeates 71; Com. v. Linderman, 25 Pa. 


Co. 94. 
- Wis.—Hanley v. State, 125 Wis. 
396, 104 NW 657. 


Ont.—Reg. v. Tisdale, 20 U. C. Q. 


. 272. 

[a] “Shall charge, demand or re- 
ceive,” as used in the statute, con- 
trary to the usual iudicia] interpre- 
tation of these words, does not pre- 
clude an inquiry into defendant’s mo- 
tive or intent. Leeman y. State, 35 
Ark. 438, 441, 37 AmR 44, 

{b] Receiving or taking by color 
of office, words used in the statute 
defining extortion, must be construed 
in the light of the common law 
which the statute is designed to re- 
iterate, and the taking must conse- 
quently be with corrupt motive. This 
holding is contrary to the general ju- 
dicial construction of similar words. 
Boftus: v. State, (N:' J.) 19 A 183: 
State v. Cutter, 36 N. J. L. 125. 

75. See statutory provisions; and 
Levar v. State, 103 Ga. 42, 29 SE 
peat State v. Critchett, 1 Lea (Tenn.) 


76. Cleaveland vy. State, 34 Ala. 


25 

77. U. S. v. Deaver, 14 Fed. 595; 
White v. State, 56 Ga. 385; Holt v. 
State, 11 Ga. A. 34, 74 SE 560; Fox 
Vere VV MIthe yoo IN. 4. 5162" Rex vy, 
Graham, (Ont.) 17 CanCrCas 264. 

[aj] Acceptance of “cash-bond.”— 
“The accused, as deputy sheriff, did 


B 


right to accept a ‘cash bond.’ He 
did not exact the money for his own 
use. He held it in trust for the 
women, who on their appearance 
were entitled to receive it back. The 
undisputed evidence is that he did 
not use the money, but deposited it 
in the bank, where at the. time of 
the trial it was held subject to the 
order of the court. Under these 
facts it seems to us that his con- 
viction of the offense of extortion 
was unauthorized.” Holt v. State, 11 
Ga. A. 34, 37, 74 SE 560. : 

[b] Taking to settle a prosecu- 
tion.—‘‘Even if he was an officer, the 
transaction was not extortion if he 
took the money in good faith, with- 
out any claim to it, and with a bona 
fide purpose to use it in accordance 
with Sheppard’s wish, in settling the 
prosecution. The reception of the 
money may have been improper for 
such a purpose, but even if it was 
criminal, the offense committed was 
not extortion. In demanding his own 
costs, or those which he is authorized 
by law to collect for other officers, 
the collecting officer (especially if 
negligent in the use of means to 
inform himself,) might not be ex- 
cused by. an honest mistake, for an 
excessive or illegal demand and col- 
lection; but to accept money as a 
sort of agent for the party volun- 
tarily paying it, and agreeing to use 
it in settling a pending or threaten- 
ing prosecution, is quite another mat- 
ter. In the one case there is an offi- 
cial claim of right; in the other, 


Ones: White v. State, 56 Ga. 385, 
one Cleaveland v. State, 34 Ala. 
ot. 

79. White v. State, 56 Ga. 385; 
Respublica v. Hannum, 1 Yeates 
Ga): aks 


Voluntary payment as constituting 
extortion see supra § 9. 

80. Com. v. Shed, 1 Mass. 227. 

81. See infra § 17. 

82, Ga.—Levar v. State, 103 Ga. 
42, 29 SE 467. 

Mass.—Com. v. Bagley, 7 Pick, 279. 


N. C.—State v. Pritchard, 107 N.. 


C. 921, 12 SEH 50; State v. Dickens, 2 
N. C. 406. 
wgne cian Trot v. Merritt, 5 Sneed 67, 


Utah.—Peo. v. Monk, 8 Utah 35, 28 
P 1115. 


been held that it must be established 
that the officer knew that he was 
violating the law and that something 
more than the legal presumption that 
every man must know the law is re- 
quired). f 

“Every officer must beware that 
he takes no compensation for serv- 
ices not sanctioned by some law on 
the subject. He collects costs at 
his peril; and for each and every 
item must be able to put his finger 
upon some particular act.’ State v. 
Merritt, supra. 

“Every officer is bound to know 
what the law is upon the subiect of 


fees to be taken by himself. He can- 
not excuse himself from taking 
more than the legal fee, by say- 


ing he was misled by the rates pub- 
lished, or by the advice of an at- 
torney, nor by any other excuse he 
can make. If such or the like ex- 
cuses were admitted, it would hardly 
ever be possible to convict an officer 
of extortion—he might always con- 
trive to ground his conduct upon 
misapprehension or improper ad- 
vice.”’ State v. Dickens, 2 N. C. 406, 


State v. Cutter, 36 N. J. L. 
Com. v. Linderman, 25 Pa. Co. 
See supra text and note 75. 


. State “v. Critchett, 1 Lea 
(Tenn.) 271; State v. Merritt, 5 Sneed 


(Tenn.) 67; Williams v. State, 2 
Sneed (Tenn:) 160. j 
87. Com. v. Dennie, Thach. Cr. 


(Mass.) 165; State v. Pritchard, 107 
N. C. 921, 12 SE 50; Peo. v. Monk, 8 
Utah 35, 36, 28 PB 1115. 

“A distinction should be made 
when the act sought to be punished 
arises from a mistake of fact, rather 
than from a mistake of law.” Peo. v. 
Monk, supra. 

[a] Error in computation.—“If a 
greater sum than the law allows is 


|demanded and received by mistake 


for an Official duty, as for example, 
through a mere error in computa- 
tion, the guilt of extortion will not 
be incurred. Because the statute 
Supposes the demand to be wilful on 
the part of the officer, and a con- 
straint on that of the debtor.” Com. 
yeere Thach. Cr. (Mass.) 165, 


88. Cleveland v. State, 34 Ala, 254. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 
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extortion,®® although it has been held that the ques- 
tion of whether there has been an attempt to commit 
a statutory extortion depends upon the mind and 
tiie of the officer and not upon the result of his 
act. 

[§ 17] G. Defenses. A custom or usage to de- 
mand fees of the amount or nature demanded by 
the officer will not in itself constitute a defense.?! 
In jurisdictions where it is held that the statute 
does not abrogate the common law, nonliability un- 
der the statute is no defense to an indictment at 
common law,°? although it constitutes a defense to 
an indictment based upon a statute.°*? Under a gen- 
eral statutory saving clause applicable to all repeal- 
ing acts, repeal of the statute relating to extortion 
is not a defense to a prosecution under it, pending 
at the time of the repeal, unless the contrary is ex- 
pressly provided in the repealing act.°* Unconstitu- 
tionality of the statute on which the prosecution is 
founded is a defense. 

[§ 18] H. Indictment or Information—l. Suf- 
ficiency in General. Under the general rules applic- 
able to indictments and informations,®® an indict- 
ment or information for extortion must charge the 
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facts and nof of conclusions.°® It must contain a 
definite description of the offense charged and a 
statement of the facts in the case at bar which 
constitute it,®°® and with such certainty as to be 
pleadable in bar of another prosecution... A gen- 
eral charge in which a number of extortionate acts 
are accumulated is bad. Each act is a separate of- 
fense and must be precisely and distinctly laid.? 
The technical charging words in an indictment for 
extortion at common law were ‘‘extort,’’? or ‘‘ex- 
torsively’’4 and ‘‘by color of office.’’> It is not 
necessary to allege the section of the statute vio- 
lated.® 

[§ 19] 2. Particular Allegations—a. Official 
Capacity. The official capacity in which defendant 
acted must be alleged,’ as must the authority to 
charge fees where made an element of the offense 
by statute. It is not necessary, in the absence of 
statute, to state either the fact or the legality of 
the officer’s appointment.? It is sufficient to allege 
generally that he was a public officer and that he 
was de facto in possession.?° But where the statute 
requires it, an averment that the accused officer took 
the oath of office required by law becomes neces- 


essential elements of the offense,®? 


sg. U. S. v. Chenault, 25 F. Cas:j 
No: -14;791> 2 Granch ©€i'C. 570i 

90. Peo. v. Gardner, 144 N. Y. 119, 
38 NE 1003, 43 AmSR 741, 28 LRA 


699. 
91. Com. v. Dennie, Thach. Cr. 
(Mass.) 165; Peo. v. Monk, 8 Utah 


Bowe7en B-1115, h 

{a] For example.—A mining re- 
eorder who violated Comp. L. (1888) 
§ 2796 making it a misdemeanor to 
receive larger fees than therein pro- 
vided for recording mining locations 
is not excused because he honestly 
believed he had a right to receive 
larger fees under a local mining Ccus- 
tom. Peo. v. Monk, 8 Utah 35, 28 P 
1115. 

As evidencing absence of intent 
see supra § 15. 

Custom and usage as defense to 
criminal prosecution generally see 
Criminal Law § 55. 

Ignorance of law as defense to 
criminal prosecution generally see 
Criminal Law § 52. 

Mistake of fact as defense to crimi- 
nal prosecution generally see Crimi- 
nal Law §8§ 53, 54. ’ 

92. Com. v. Dennie, Thach. Cr. 
(Mass.) 165; Com. v. Saulsbury, 152 
Pa. 554, 25 A 610. 

93. Com. v. Dennie, Thach. Cr. 
(Mass.) 165; Com. v. Saulsbury, 152 
Pa. 554, 25 A 610. rh 
7. Neu pyle 


94, U. S. v. Mathews, 23 Fed. 
Kirby v. State, 
320, 31 A 213. 

96. See Indictments and Informa- 
ions [22 Cye 157]. 
: 97. Uilliams eee aasin” LOSi) Uap pes 
382, 18 SCt 92, 42 L. ed. 509; Dean v. 
State, 9 Ga. A. 303, 71 SE 597, Com. 
vy. Mitchell, 3 Bush (Ky.) 25, 96 AmD 


192; State v. Williamson, 9 Oh. Dec. 
(Reprint) 761, 17 CincLBul 157. 
98. State v. Packard, 4 Or. 157, 


160. 
[a] It is not sufficient to state 


that defendant took money for offi- 
cial services nor to state that the 
amount of money mentioned is more 
than is permitted by law without 
stating what the services were. State 
v. Patrick, 4 Or. 157. 

[b] County as party injured.—ltf 
money belonging to a county is ex- 
torted, on a pretended claim against 
the county, from the officer having 
the care of the money, an indict-' 
ment alleging the money to have 


been obtained from the_ county is 


; d. State v. Moore, 1 Ind. 548. 
5°99. Cal.—Peo. v. Schmitz, 7 Cali 
A. 330, 94 P 407, 419, 15 LRANS 717. 


* Ind.—Seany v. State, 6 Blackf. 403. 


in the form of | sary.!! 


N. Y.—Peo. v. Rust, 1 Cai. 131. 

Oh.—State v. Williamson,: 9 Oh. 
Dec. (Reprint) 761, 17 CineLBul 157. 

Tenn.—Garner v. State, 5 Yerg. 
160; State v. Fields, Mart. & Y. 137. 

Tex.—Cohen v. State, 37 Tex. Cr. 
118, 38 SW 1005. 

Eng.—Reg. v. Baines, 6 Mod, 192, 


187 Reprint 946. 


{a] For example (1) an _ indict- 
ment is bad where it does not specify 
what part of the sum was received 
upon account of defendant and how 
much for charges of other officers. 
Peo. yy, Rust, 1Cai.- GN YY.) 1325 2) 
An indictment for taking illegal fees 
for levying an execution should iden- 
tify the execution. Seany v. State, 6 
Blackf. (Ind.) 403. 

{b] Indictments or informations 
held sufficient—Williams v. U. S., 
168 U. S. .382, 18. SCt 92, 42 L. ed. 
509; State v. Burton, 3 Ind. 93; State 
vy. Stotts, 5 Blackf. (Ind.) 460; State 


-v. Schuermann, 146 La. 110, 83 S 426. 


[c] Merits of the complaint.—By 
statute the indictment may be re- 
quired to specifically set forth the 
merits of the complaint. Oliveira v. 
State, 45 Ga. 555. 

{d] Effect of failure to describe. 
—The judgment will be arrested up- 
on the findings of a jury on an in- 
dictment against a constable for ex- 
tortion in “that he oppressively sued 
out an execution,” unless the facts 
which constituted the oppression are 
set forth in the indictment and found 
by the jury. State v. Fields, Mart. 
& Y. (Tenn.) 137. See infra §§ 19-25. 

1. Ind.—Seany v. State, 6 Blackf. 
403. 

Ky.—Com. v. Mitchell, 3 Bush 25, 
96 AmD 192. 

N. Y.—Peo. v. Rust, 1 Cai. 131. 

Oh.—State v. Williamson, 9 Oh. 
Dec. (Reprint) 761, 17 CincLBul 157. 

Tenn.—State v. Fields, Mart. & Y. 
137. 

Tex.—State v. Smythe, 33 Tex. 546. 

[a] Inconsistency between one 
part of an indictment and another 
part of the same indictment as where 
it charges the statutory offense of 
extortion, but specifies acts which 
do not constitute statutory offense, is 


sufficient ground for quashing the | 


indictment. State v. Smythe, 33 Tex. 
546. 
2. Rex v. Roberts, Carth. 226, 90 


Reprint 735, 4 Mod, 100, 87 Reprint 
28 


6. 

[a] Extorting from divers per- 
gons unknown.—‘“An information for 
extortion, stating that there is a 
common passage and ferry-boat over 


Where a statute is applicable by its terms 


the river Mersey; that the usual 
rates were one penny for a man and 
horse, and two pence for a score of 
sheep; and that the defendant, being 
the common ferry-man, did, between 
such a day and such a day, extort 
from divers persons unknown divers 
sums of money, exceeding the an- 
cient rate and price of passage, viz. 
for carrying over one man and a 
horse two pence, and for every score 
of sheep four pence, &c. is bad; for 
every extortive taking is a separate 
offence, and ought to be _ precisely 
and distinctly laid; but here a num- 
ber of offences are accumulated un- 
der a general charge.’’ Rex v. Rob- 
erts, 4 Mod. 100, 87 Reprint 286. 

3. Leeman v. State, 35 Ark. 438, 
37 AmR 44; Loftus v. State, (N. J.) 
19 A 183. 
eet Loftus v. State, (N. J.) 19 A 

[a] “Extort” and “extorsively.’'— 
“The words ‘extort’ and ‘extorsively’ 
are descriptive of the crime, and 
charge the corrupt purpose. They | 
are invariably used for that purpose 
in the approved precedents of com- 
mon-law indictments for extortion.” 
Hones v. ‘State, (N..J.) 19 A 183, 

5. Leeman v. State, 35 Ark. 438, 
387 AmR 44. 

6 Williams v. U. S., 168 U.S. 382, 
18 SCt 92, 42 L. ed. 509; Herrington 
v. State, 103 Ga. 318, 29 SE 931, 68 
AmSR 95; Com. v. Saulsbury, 152 Pa. 
554, 25 A 610. 

7. Ark.—Leeman vy. State, 35 Ark. 
438, 37 AmR 44. 

Ga.—Herrington v. State, 103 Ga. 
318, 25 SE 931, 68 AmSR 95; Dean 
v. State, 9 Ga. A. 303, 71 SE 597. 

La.—State v. Lubin, 42 La. Ann. 
PO OATS ie kes 
Peer imdb v. Brown, 12 Minn. 

ge tay ere v. McElroy, 1 Mont. 


N. J.—Kirby v. State, 57 N. J. L. 


320, (31 7AY 213. 
wae C.—State v. Cansler, 75 N. C. 
Okl.—Drake v. State, 2 Okl. Cr. 


643, 103 P 878. 


Or.—Staté v. Packard, 4 Or. 157. 

Wis.—Hanley v. State, 125 Wis. 
396, 104 NW 57. 

8. Ferkel v. Peo., 16 Ill. A. 310. 


9. Rex v. Hollond, 5 T.. R. 607, 
101 Reprint 340. 

‘10. Rex v. Hollond, 5 T. R. 607, 
101 Reprint 340. 

11. State v. Pritchard, 107 N. C. 
921, 12 SE 50. 
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toa specified class of public officers, facts must be 
alleged bringing defendant within’ the statutory 
limitations.12. But substantial accuracy, not a tech- 
nical accuracy, is required in these averments.1* 

[§ 20] b. Color of Office. An allegation that 


fees were taken ‘‘by color of office’’ is necessary.* , 


This allegation must not be merely in the words ‘‘by 
color of office’’? without more. It should show fur- 
ther by color of what office the extortionate act was 
committed,15> and by express terms, not by implica- 
tion from the averment of defendant’s official ea- 
pacity.1¢ It is not necessary in charging the offense 
at common law to allege that defendant took the 
money ‘‘as fees,’’ or ‘‘to his own use;’’ it is suf- 
ficient to allege that defendant extorted it by color 
of office.7 Under statutory requirements, it has 
been held necessary to allege that the sum extorted 
was demanded "8 as a fee for some official duty.1*?° 

[§ 21] c. Nature of Services. An allegation of 
the services for which fees were charged is neces- 
sary,21 and the offense, if statutory, must be charged 
in terms bringing the rendition of the services within 
the statutory definition.2? The allegation must be 
with sufficient certainty to enable the court to con- 
elude from facts stated whether or not the com- 
pensation received was other than that authorized 
or permitted by law.?° ‘ 

[§ 22] d. Excessiveness or Illegality of Charge. 
It is not sufficient to allege generally that defendant 
took a certain sum, or that he took more than was 
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due, but an allegation should be made of what he 
ought to have taken and what was the excess ;* but 
the amount of the legal charge need not be averred 
where fixed by law and not varying according to cir- 
cumstances.2> Where the fee fixed by law is not 
certain and unchangeable by circumstances, it is 
necessary to allege not merely the amount taken, 
but also the facts by which its legality can be ascer- 
tained.26 Where the taking of illegal fees is for 
services for which no statutory allowance is made, 
the fact that no statutory allowance is made must 
be alleged.27_ Where the amount taken is an ag- 
gregate of charges for several items of service, an 
allegation of the items of service and of the aggre- 
gate amount taken but omitting the items of illegal 
fees taken would seem to be open to the objection 
that it does not inform the accused as to what 
items were overcharges and what he must prepare 
himself to meet.?§ f 

[§ 23] e. Money or Thing Taken. If a statute 
specifies the thing forbidden to be taken, the in- 
dictment must specify the particular thing taken.?° 
The amount taken must be specifically alleged *° 
and with substantial accuracy.*! 

[§ 24] f. Time and Place of Extortionate Act. 
Time and place of the extortionate act are material 
averments in an indictment and must be specifically 
alleged.22, The words ‘‘then and there,’’ without 
further allegation of time and place, are not suf- 
ficient.*8 


12. Com. v. Brown, 23 Pa. Super., tory offenses, and it is therefore 29. ‘Garner v. State, & ~Yerg. 
70. held that the offenses must be] (Tenn.) 160. 
13. Com. v. Brown, 23 Pa. Super.|charged as defined in the statute. 30. State v. Couch, 40 Mo. A. 325; 
470. .... Applying this rule to the com-| Loftus vy. State, (N. J.) 19 A 1838. 
14. Ark.—Leeman vy. State, 35 Ark.|plaint, it is sufficiently definite in 81. Emory v. State, 6 Blackf. 
438, 37 AmR 44. charging that the defendants, as/| (Ind) 106; State v. Stotts, 5 Blackf. 
Ga.—Herrington: y. State, 103 Ga.| constables, ‘did conspire and did ex-| (Ind.) 460. 
318, 29 SE 931, 68 AmSR 95. | tortively receive and take from the [al Amount taken on execution.— 
Minn.—State v. Brown, 12 Minn.|complainant, by color of their office,| An allegation of the amount taken 


490. 
Mont.—Terr. v. McElroy, 1 Mont. 
6. 


N. J.—Kirby v. State, 57.N. J. BL. 
320, 31 A 213. 

N. C.—State v. Pritchard, 107 N. 
C. 921, 12 SE 50; State v. Cansler, 75 
N. C. 442. 

Or.—State v. Packard, 4 Or. 157. 

Eng.—Reg. v. Baynes, 2 Salk. 680, 
91 Reprint 579. 

[a] Sufficiency of allegation see 
Brackenridge v. State, 27 .Tex. A. 
513, 11 SW 630, 4 LRA 360 (sustain- 
ing indictment under penal code). 

15. ‘State v. Brown, 12 Minn. 490. 

[a] Taking by judge of probate 
as such officer.—‘'This indictment 
does not clearly or certainly state 
whether the defendant claimed and 
received the fees as judge of probate, 
or as some other officer. It is al- 
leged that he took the fees ‘by color 
of office,,—by color of what office is 
not stated. It is alleged that he 
-was at that time judge of probate of 
Nicollet county, but not that he took 
the fees as such officer, or in a case 
or proceedings pending before him, 
or for any duties performed by him 
as such officer. This is a fatal de- 


fect.”’ State v. Brown, 12 Minn. 490. 
16. State v. Brown, 12 Minn. 490. 
17. Peo. v. Whaley, 6 Cow. (N. Y.) 


661; Hanley v. State, 125 Wis. 396, 
104 NW 57. 

[a] Form of indictment at com- 
mon law.—‘“In charging the offense 
at common law it is held that no 
averment is required to charge the 
wrongful taking as a fee, or that it 


was to the officer’s own use. Peo. 
v. Whaley, 6 Cow. (N. Y.) 661; Whar- 
ton, Crim. Law (10th ed.) § 1579. 


‘The cases brought to our attention 
from Massachusetts and Indiana ‘as 
holding to a different. rule of plead- 
ing refer to prosecutions for statu- 


the sum of seventy-five dollars in 
money’ for discharging the warrant 
then in their possession.” Hanley 
ie State, 125 Wis. 396, 401, 104 NW 


18. State v. Oden, 10 Ind. A. 136, 
37 NE 731. 
19-20. State v. Oden, 10 Ind. A. 


136, 37. NE 781. 

21. State v. Couch, 40 Mo, A. 325; 
State v. Perham, 4 Or. 188; State v. 
Packard, 4 Or. 157. 

22. State v. Smythe, 33 Tex. 546; 
| Smith vy. State, 10 Tex. A. 413. 
fant State v. Perham, 4 Or. . 188, 
vee Ga.—Oliveira v. State, 45 Ga, 

Ind.—State v. Coggswell, 3 Blackf. 
54, 28 AmD 3879. 

Be ae gash v. Brown, 12 Minn. 
Mo.—State v. Couch, 40 Mo. A. 325. 
N. J.—State v. Maires, 33 N. J. L. 

142; Halsey v. State, 4 N. J..L. 374. 
N. Y.—Peo. v. Rust, 1 Cai. 133. 
Or.—State v. Packard, 4 Or. 157. 

peer tie Es v.. State, 10 Tex. A. 
Eng.—Lake’s Case, 3 Leon. 268, 74 

Reprint 677. 7 
25, Ark.—lLeeman v. State, 35 Ark. 

438, 37 AmR 44. 

age rae Be v. Sanders, 62 Mo. A. 
N. J.—Loftus v. State, 19 A 183; 

State v. Maires, 33 N. J. L. 142. 

ek C.—State v. Dickens, 2 N. C. 
Or.—State v. Packard, 4 Or. 157. 
26. Loftus v. State, (N. J.) 19 A 

183; State v. Maires, 33 N. J. L. 142. 
27. State v. Coggswell, 3 Blackf. 

(Ind.) 54, 23 AmD 379; Halsey v. 

State, 4 N. J. L. 324; Poole v. State, 

22 Tex. A. 685, 3 SW 476; Lake’s 

Case, 3 Leon. 268, 74 Reprint 677. 
28. Oliveira v. State, 45 Ga. 555. 


on an execution and that it was more 
than was due, but failing to show 
what part of the amount taken was 
for fees, was held to be sufficient. 
State v. Stotts, 5 Blackf. (Ind.) 460. 

32. Ferkel v: Peo., 16 Ill. A. 3190; 
Com. v. Dennie, Thach. Cr. (Mass.) 
165; State v. Maires, 33 N. J. Li. 142; 
Halsey v. State, 4 N. J. Li. 324; Rex 
v. Roberts, Carth. 226, 90 Reprint 
735, 4 Mod. 101, 87 Reprint 286. 

[a] Justice’s fees on criminal 
trials.—“But this indictment is de- 
fective in this particular: it does not 
show relatively to events the time 
of this transaction, and for aught 
that appears, the exaction complained 
of may have been after the trial and 
conviction of the prisoner. In this 
latter event, the justice becomes en- 
titled to his fees; to make his con- 
duct criminal, therefore, he must 
have either exacted an undue amount 
or required and received payment be- 
fore the conviction of the culprit. 
These are substantial facts, one of 
which, at least, must distinctly ap- 
pear before crime can be imputed.” 
State v. Maires, 33 N. J. L. 142, 146. 

[b] Expressed in figures. — “The 
meaning though expresséd in figures 
is as well known to the court as if 
it had been expressed by letters.” 
State v. Dickens, 2 N. C. 406, 407. 

Averments of place and time gen- 
erally see Indictments and Informa-. 
tions [22 Cyc 307-322]. 

33. State v. Brown, 12 Minn. 490. 

[a] Inference from description of 
court.—An averment in an _ indict- 
ment that defendant did “then ana 
there’ do the acts alleged as an of- 
fense, when the only place men- 
tioned in the indictment is in the 
description of the court as “district 
court for the eounty of Nicollet,” 
and of the office held by defendant 
as “judge of probate of the county 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. * 


§§ 25-27] 


[§ 25] g. Intent. An indictment at common 
law or under a statute adopting the common-law 
tule with reference to intent must allege a corrupt 
purpose.*4 The words ‘‘extort’’ and ‘‘extorsively’’ 
are descriptive of the crime and are generally used 
to charge the corrupt purpose in the approved pre- 
cedents of common-law indictments for extortion.?® 
The word ‘‘knowingly’’ when employed in the stat- 
ute should be used in an indictment on the stat- 
ute,*® although it need not be employed in a com- 
mon-law indictment.*7 The word ‘‘corruptly’’ is not 
indispensable,’ nor is the word ‘‘willfully.’’ 39 

[§ 26] I. Issues, Proof, and Variance. The gen- 
eral rule as to variance between an indictment and 
the proof 4° are applicable to prosecutions for ex- 
tortion.* A variance between allegation and proof 
as to material facts or circumstances surrounding 
the extortionate act is fatal.42 But a variance as to 
an immaterial fact is not fatal.42 A variance be- 
tween an indictment charging extortion in the terms 
of the statute and proof of an offense not within 
its terms is fatal.44 A variance between the allega- 
tion and the proof as to official capacity of defend- 
ant is fatal.4® It has been held that if, because of 
the unconstitutionality of the statute creating the 
office alleged to be held by defendant, it appears in 


of Nicollet,’”” does not show the, 408. 
county in, which the offense was 
committed. State v. Brown, 12 Minn. 


393. 


554, 25 A 610. 
Wash.—State 
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Pa.—Com. vy. Saulsbury, 


Tex.—State v. Smythe, 33 Tex, 546. 
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the proof that there is no such office in existence, the 
variance is fatal, even though the finding of the in- 
dictment antedates the decision declaring the statute 
unconstitutional.4® A variance between allegation 
and proof as to the amount of money taken is not 
material.47 But it bas been held that a variance 
between allegation and proof as to the character of 
the money taken,’ or as to the purpose for which 
the money is taken,*® is material and fatal. Proof 
that extortionate fees were taken from a person 
other than the person alleged to be the party in- 
jured will not support a conviction.®° But an in- 
dictment alleging that money was extorted from one 
person is well supported by evidence that, when 
the extortionate demand was made on such person, 
he obtained the money from another, in defendant’s 
presence, and then handed it to defendant.*4 

[§ 27] J. Evidence—l. Presumptions and Bur- 
den of Proof. As in other criminal prosecutions *? 
the burden is upon the state to establish the guilt 
of the accused.®* It must be shown that the pay- 
ment was not voluntary. The presumption of 
knowledge of the law ** is applicable.6® Matters of 
which judicial notice is taken®? need not be 
proved.®8 An officer’s return of his official actions 
on process is presumed to be correct, but its truth 


[al Officer collecting taxes.—A 
variance between an allegation that 
taxes were illegally exacted by de- 
fendant as tax collector and proof 
that defendant was a deputy Sheriff 


152 Pa. 


Reference to other portions of in- 
dictment see Indictments and Infor- 
mations [22 Cye 312, 318]. 

34. Ark.—Leeman y. State, 35 Ark. 
438, 37 AmR 44. 

N. J.—Loftus v. State, 19 A 183. 

N. Y.—Peo. v. Vidaver, 60 Mise. 1, 
112 NYS 606. ; 

N. C.—State v. Pritchard,’ 107 N. 
C. 921, 12 SE 50; State v. Cansler, 
75 N.C. 442. 

Oh.—Mann v. State, 47 Oh. St. 556, 
26 NE 226, 11 LRA 656. 

35. Leeman v. State, 35 Ark. 438, 
444, 37 AmR 44; Loftus v. State, (N. 
J.) 19 A 183; Jacobs v. Com., 2 Leigh 
(29 Va.) 709. 

36. U. S. v. Williams, 76 Fed. 
.223 [rev on other grounds 168 U. 
S. 382, 18 SCt 92, 42 L. ed. 509]. 

State v. Jones, 71 Miss. 872, 
15S 1237: ; . 

[a] “Knowingly” not necessary.— 
In Mississippi extortion is an offense 
at common law and under code 1892 
§ 1081. The statutory definition uses 
the word “knowingly.” Under the 
provisions of Code (1892) § 14538 
an indictment for an offense at com- 
mon law or under a statute may de- 
seribe it according to the common 
law or according to the statute. ‘“The 
indictment charges that the offense 
was committed ‘unlawfully, corrupt- 
ly, deceitfully, / extorsively and by 
color cf office’, etc. Reference to au- 
' thorities will show at once that the 
offense is sufficiently charged and 
described according to the common 
law.” State v. Jones, 71 Miss. 872, 
Silos LDS. 25). 

38. Reg. v. Tisdale, 20 U. C. Q. B. 
272. 

89. State v. Cansler, 75 N. C. 442. 

[a] “Wilfully” not necessary.— 
“There was a motion in arrest cf 
judgment, for that the indictment 
did not charge the act to be done 
‘wilfully. The charge is, that le 
‘unlawfully, corruptly, deceitfully, 
extorsively, and by color of his 
Office,’ &c. We think that sufficient, 
at least, after verdict. It is entirely 
inconsistent with his having done 
it by mistake or ignorance or in any 
other manner indicating innocence. 
State v. Cansler, 75 N. C. 442, 445. 

40. See sag 115 ie and Informa- 
tions [22. Cyc 445].: - 

41. Educ cckus v. State, 6 Blackf. 


Wainwright, 50 
Wash, 2255-97 P 51: 
Wis.—Hanley v. 


State, 125 Wis. 
396, 104 NW 57. 
Wines Seany v. State, 6 Blackf. (Ind.) 

{a] Writ of execution.—Where 
the variance affects the ‘identity of 
a writ of execution placed in the 
hands of the constable for levy, as 
where the indictment alleges an exe- 
cution for sixty-four dollars and the 
proof shows an execution for one 
hundred and ten dollars, it has been 
held to be a variance as to a material 
fact and fatal... Seany v. State, 6 
Blackf. (Ind.) 403. 

43.. Hanley v. State, 125 Wis. 396, 
104 NW 57; Rex v. Gillham, 6 T. R. 
265, 101 Reprint 545. 

{a] Taking “as a fee.”—Hanley vy. 
State, 125 Wis. 396, 104 NW 57. 

{[b] Procuring purchase money for 
annuity.—A variance between an al- 
legation that a certain amount was 
unlawfully taken for soliciting and 
procuring the purchase money of a 
certain annuity, and evidence that 
part had been taken for deeds, and 
only the remainder for procuration, 
is not fatal,.it being held that the 
whole sum was taken for and on ac- 
count of the entire transaction for 
procuring the money for the annuity, 
and the! fact that a part was for 
deeds was immaterial. Rex v. Gill- 
ham, 6 T. R. 265, 101 Reprint 545. 

44. State v. Smythe, 33 Tex. 546; 
Smith v. State, 10 Tex. A. 413., 

[a] Not the statutory offense.—A 
variance between an_ indictment 
charging a defendant with receiving 
higher fees than are allowed by law 
and evidence showing that defendant 
received fees that were not author- 
ized by law has been held fatal under 
a statute defining extortion as the re- 
ceiving of higher fees than are al- 
lowed by law. Smith v. State, 10 
Tex, A. 413. 

fb] A different statutory offense. 
—Where a statute defines two of- 
fenses, one of which was the charg- 
ing of “other’’ fees, and the second 
the charging of “higher” or “great- 
er’ fees, proof of one will not sus- 
tain an indictment for the other. 
State v. Smythe, 33 Tex. 546. 

45. State v. Bisaner, 97 N.C. 503; 
2 SE 368. 


and that the taxes were collected by 
virtue of that office is fatal. State v. 
Bisaner, 97 N. C.. 503, 2 SE 368. 

46. Kirby v. State, 57 N. J. L. 320, 
3L A i218. \ 

Unconstitutionality of statute as 
a defense see supra § 5 

47. Com. v. Dennie, Thach. Cr. 
(Mass.) 165; Rex v. Burdett, 1 Ld. 
taym. 148, 91 Reprint 996; Rex vy. 
Gillham, 6 T. R. 265, 101 Reprint 545. 

48. Garner .v. State,  6-*eYerg. 
(Tenn.) 160. 

[a] Tllustration.—An allegation of 
the unlawful taking of so many dol- 
lars “lawful money of the State of 
Tennessee” was held not to be sus- 
tained by proof of the receipt of the 
amount in a bank note. Garner v. 
State, 5 Yerg. (Tenn.) 160. 


49. State v. Bisaner, 97 N. C. 503, 
2 SE 368. 
[a] Taxes and costs.—Where de+ 


fendant was indicted for extortion in 
eollecting two dollars and thirteen 
cents as taxes, when only one dol- 
lar and sixty-three cents was due, 
and the evidence showed that he col- 
lected one dollar and _ sixty-three 
cents as taxes, and fifty cents as 
costs, the variance was held to be 
fatal. State v. Bisaner, 97 N. C. 503, 


50. Com. v. Dennie, Thach. Cr. 
Com. v. Saulsbury, 152 
Pa. 554, 25 A’ 610. 

51. Williams v. U. S., 93 Fed. 396, 
35 CCA “369. 

52. See Criminal Law § 993 et seq. 

53. U.S. v. Harned,’ 43 Fed. 3876; 
Peary Wainwright, 50 Wash, 225, 
97P. 2 

54. U. S. v. Harned, 48 Fed. 376; 


Com. v. Dennie, Thach. Cr. (Mass.) 
16. 4 

55. See Criminal Law § 1014. 

56. Ga.—Levar v. State, 103 Ga. 


42, 29 SE 467. 

Mass.—Com. v. Bagley, 7 Pick. 279. 

N. C.—State v. Pritchard, 107 N.C. 
921, 12 SE 50; State v. Dickens, 2 
N. C. 406. 

Tenn.—State v. Merritt, 5 Sneed 67. 

Utah.—Peo. v. Monk, 8 Utah 35, 28 
P 1115. ; 

57. Judicial notice see Criminal 
Law § 948 et seq. 

58. State v. Maires, 33 N. J. L. 
42; State v. Dickens, 2 N. C. 406; 
State v. Packard, 4 Or. 157. 
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is put directly in issue by an indictment for extor- 
tion, and the presumption may be overthrown by 
proof.®? The burden is on defendant to maintain 
by proof his defense that the fees were taken 
through a mistake of fact.°° When an itemized bill 
is not rendered but merely a single charge for serv- 
ices is made, the presumption is that it is made for 
the services at that time rendered, unless it other- 
wise appears in the evidence.*+ 

[§ 28] 2. Admissibility.°’ Under the rules ap- 
plicable in criminal prosecutions generally,®? cireum- 
stances and statements by the officer at the time of 
taking the illegal fee may be admitted against him 
as constituting a part of the res geste.®* A memo- 
randum, to be admissible as independent evidence of 
the payment of an illegal fee, must be free from 
ambiguity or uncertainty.®°>  Hvidence as to bank 
deposits by the accused in order to be admissible 
must be connected with the extortion.®§ 

Intent.°’ Threats are competent evidence of in- 
tent,°® as is also the officer’s experience and ac- 
quaintance with his duties,®® or a prior indictment 
against defendant for a like offense,’° but the effect 
of such an indictment should be limited by the court 
to its bearing upon this issue only.” 

[§ 29] 38. Weight and Sufficiency. Rules ap- 
plicable to criminal prosecutions generally as to the 
weight and sufficiency of evidence? are applicable 
to prosecutions for extortion.”? 

[§ 30] K. Questions of Law and Fact. Under 
the rules as to the functions of court and jury in 
criminal prosecutions generally,’* it is ordinarily 
held that it is for the jury to determine the charac- 
ter of the transaction *® and the intent of defend- 


{a] Amount of fee.——Leeman v. 
State, 35 Ark. 438, 37 AmR 44; State 
v. Sanders, 62 Mo. A. 38; State v. 
Maires, 33 N. J. L. 142; State v. Dick-|56 Ga. 385. 

Generally 


ens, 2 N. C. 406; State v. Packard, 4 see 
Ore 157. §§ 1114-1121. 
[b] Character of duty.—State v. 


Packard, 4 Or. 157. 
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vant, and may be proved against him, 
as part of the res geste, 
producing a warrant. 


65. Peo. v. Mclaughlin, 150 N. Y. 
365, 44 NE 1017 [overr 2 App. Div. 


[§§ 27-31 


ant.76 The nature of the powers determining the 
official capacity of defendant is a question partly 
of law and partly of fact.77 Where the evidence 
shows that no money has been paid to defendant but 
merely a note or due bill which has not been paid, 
it has been held that a direction of a verdict for 
defendant is correct."® 


[§ 31] L. Instructions.’® An instruction, defin- 


ing defendant’s liability at common law or in terms . 


of the statute, as the case may be, not omitting 
any essential element of the offense as defined at 
common law or in the statute, is correct.8° Common 
words, used in the statute in their ordinary sense, 
need not be defined to the jury.81 Where a court 
allowance is a condition precedent to the legality 
of a charge for official services, an instruction based 
on the theory that its illegality also depends upon 
a court’s finding of its excessiveness has been held 
to be erroneous.®? 

Character of services. When the legality of com- 
pensation for services rendered by an officer in his 
individual capacity is in issue, instructions should 
state the distinction between official and unofficial 
services, and the law applicable to the cireum- 
stances.* And, when the facts of the case require 
it, they should state the rule as to the legal effect 
of taking a gross sum including fees for official 
services and compensation for disbursements or serv- 
ices rendered in his individual capacity.54 

Intent. Where a corrupt intent is an essential 
element of the offense,®* the instructions should state 
that such intent must be established,’* and in words 
that will meet the statutory requirements.*? If such 
words are used, it is not necessary for the court to 
evidence in the case, was sufficient to 
show that the allegations in the com- 
plaint in the later action were not 


true, and that the theory of defend- 
ant that the present proceedings 


without 
White v. State, 


Criminal Law 


were brought solely for the purpose 


of annoying and prejudicing him was 
true. U. S. v. Bengson, 23 Philip- 


Generally see Criminal Law § 948. 


59. Williams v. State, 2 Sneed 
(Tenn.) 160. $ 
[a] Not a collateral attack.—‘‘It 


is insisted that the constable’s offl- 
cial return of service is conclusive, 
and no proof can be heard to contra- 
dict it, unless the proceeding against 
him was for a faise return; that this 
is a collateral proceeding, in which 
the return cannot be impeached... . 
The rule relied upon, and which is so 
well established, that the return of 
an officer cannot be impeached in a 
collateral proceeding, and that no 
averment can be made against it, has 
no applicaticn to a case like this; it 
is no shield to a guilty officer for ex- 
torting money as fees which he has 
not earned. The truth of his return 
is put directly in issue by the indict- 
ment; it is directly, and not collater- 
ally, brought in question. It would, 
perhaps, be prima-facie evidence that 
the service was rendered, but not con- 
clusive.” Williams v. State, 2 Sneed 
(Tenn.) 160, 161. 

Com. v. Dennie, Thach. Cr. 
) ; Peo. v, Monk, 8 Utah 
1115. ; 


Com. v. Hagan, 9 Phila. (Pa.) 


62. Evidence of other offenses sce 
Criminal Law 3 1161. 

63. Relevancy and competency of 
evidence in criminal prosecutions 
generally see Criminal Law § 1034 


et seq. 

64. White v. State, 56 Ga. 385. 

[a] Officer’s statement as to war- 
rant.—An officer’s statement at the 
time of taking the illegal fee to the 
effect that the warrant served was 


for assault and battery is not irrele- 


419, 34@2N YS 1005411 N.Y. Cr. 974. 

66. Williams v. U. S., 168 U. S. 
382, 181 SCt 92, 42 L. ed. 509. 

67. Matters indicative of intent 
generally see supra § 15. 

68. Peo. v. Vitusky, 155 App. Div. 
139, 140 NYS 19. 

Generally see Criminal Law § 1041. 

69. White v. State, 56 Ga. 385; 
Cohen jv. State, 37, exe vCr. 1190 138 
SW 1005. 

[a] Arrests by special constable. 
—In order to throw light upon the 
question of guilty intention the offi- 
cer’s experience and acquaintance 
with his duties may be shown; and 
for this purpose, although it is al- 
leged that he was a special consta- 
ble, it may be proved that he had 
frequently before been sent by the 
magistrate to make arrests. And 
parol evidence to that effect is not 
pepoudany: White v. State, 56 Ga. 


70.. Brackenridge v. State, 27 Tex. 
A. 513, 11 SW 630, 4 LRA 360. 

71. Brackenridge v. State, 27.Tex. 
A. 518, 11 SW 630. 4 LRA 360. 

72. See Criminal Law § 1559 et 


q. 
73. Holt v. State, 11 Ga. A. 34, 74 
SE 560; U. S. v. Torrida, 23 Philip- 
pine 189; U. S. v. Bengson, 23 Philip- 
pine 34; State v. Barr, 67 Wash. 87, 
120 P 509. 

[a] Evidence of falsity of com- 
plaint.—It has been held that the 
fact that a complaint had been pre- 
sented a year prior to the presenta- 
tion of the complaint in the case at 
bar against the clerk of defendant 
for identically the same crime with 
which defendant was now charged, 
taking into consideration with other 


se 


pine 34. 
See Criminal Law § 2272 et 
seq. 

75. U.S. v.. Moore, 18 Fed. 686. 
ane Mass.—Com. y. Shed, 1 Mass. 
oe J.—State v, Cutter, 36 N. J. L. 

N. Y¥.—Peo. v. Whaley, 6 Cow. 661. 

N. C.—State v. Pritchard, 107 N. C. 
a2 12 Be 50. 

ng.—Rex v. Gillham, 6 T. R. 265, 
101 Reprint 545. 
77. White v. State, 56 Ga. 385. 


78. Com. y. Dennie, Thach. 7 
(Mass.) 165. sa 
79, Criminal prosecutions gener- 


ally see Criminal Law §§ 2353-2496. 
80. . S. v. Deaver, 14 Fed. 595; 
Peo. v. Whaley, 6 Cow. (N. Y.)o 6615 
81. State v. Louanis, 79 Vt. 463, 
65 A 532, 9 AnnCas 194. 

[a] “Extort.”-—“‘It was not neces- 
sary for the court to. define ‘extort’ 
to the jury. It is a common word, 
used in the statute (Vermont Stat- 
utes 4921) in its ordinary sense, and 
the court might well assume that the 
jury understood it.” State vy. Lou- 
anis, 79 Vt. 463, 468, 65 A 532, 9 Ann 
Cas He 

Defi on of terms generall 
Criminal Law § 2360. z tthe 

82. State v. Vasel, 47 Mo. 416. 

83. Collier v. State, 55 Ala. 125. 


84. U.S. v. Waitz, 28 F, , s 
16,631, 3 Sawy. 478. ihe 
9 ae supra § 15, 
i eeman v. State, 85 Ark. 
37 AmR 44. cs carob 


87. U. S. v. Highleyman, 26 F, 
Cas. No. 15,361; Cleaveland y. State, 
34 Ala. 254; Ridenhour v. State, 75 
Ga. 382; Com. v. Shed, 1 Mass. 227, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


i 


g 


§8 31-36] 


use other phrasing requested by the parties, even 
though the requested instruction also may conform 
to statutory requirements.8§ 

[S$ 32] M. Arrest of Judgment. Where the in- 
dictment fails to contain an essential allegation,®® 
a motion in arrest of judgment will be sustained. 
Failure to state the facts with sufficient certainty 
to enable the party to avail himself of the con- 
viction or acquittal upon subsequent indictment for 
the same offense,®? or to state what public office, if 
any, was held by the accused at the time of the com- 
mission of the alleged offense,9? have been held to 
be defects in substance and a motion for arrest of 
judgment on these grounds will be sustained. In 
some jurisdictions a motion in arrest of judgment 
may be granted where there is a total failure of 


EXTORTION 


[250.5.] 248 


proof.%3 

__[§ 33] N. Punishment. Extortion was  pun- 
ished at common law by fine and imprisonment, and 
also by removal from office.°¢ In the United States 
the punishment is generally regulated by statute, 
although in some instances modifying the common 
law but little.°® A long established custom generally 
acquiesced in, and turning over to public uses of 
the money taken, has been held not to justify miti- 
gation of a fine.% 

[S$ 34] O. Appeal and Error.” Where extor- 
tion is not regarded as an offense, eo nomine, the 
recognizance on appeal must recite the constituent 
elements of the offense as charged in the indict- 
ment. <A recital that appellant was convicted of 
‘‘extortion’’ is not sufficient.9% 


III. ACTIONS FOR PENALTIES 


[§ 35] A. Right of Action—l. Existence and 
Nature in General. The statutes in many jurisdic- 
tions provide that apart from his criminal liabil- 
ity, an officer guilty of extortion? shall be liable 
to the aggrieved party in a civil action for pen- 
alty.2 These statutes are generally regarded as 
penal in their nature,* and subject to a strict con- 
struction.» The primary object of such legislation 
is to prevent the exaction of illegal fees by public 
officers.6 In some jurisdictions questions have arisen 


concerning the constitutionality of these statutes, | 


but they have been uniformly upheld.’ 

Liability of sureties upon officer’s bond. Sureties 
upon the official bond of a public officer cannot be 
subjected to the penalty incurred by the officer’s 

88. Ridenhour 


v. State, penalties against 


extortionate act, in the absence of provisions in 
the statute and the bond creating such liability.’ 
Such liability is never extended by implication.® 

[§ 36] 2. Criminal Liability as Affected by or 
Affecting Liability for Penalty. Notwithstanding a 
statute imposing a penalty, a common-law remedy 
by indictment is ordinarily held to remain,!° al- 
though it is abrogated where the statute imposing 
the penalty provides that no other penalty shall 
be inflicted.1t. It has also been held that a statute 
providing a penalty for extortion in demanding and 
receiving illegal fees is not repealed or suspended, 
by implication, by a statute imposing a fine upon 
conviction for the misdemeanor.’? An officer may 
be guilty of extortion and liable to indictment at 


extortion are an-)Super. 68. 


75 Ga. 
382. 


Request on point already covered 
generally see Criminal Law § 2506. 

89. Essential allegations see supra 
§§ 19-25. 

90. State v. Lubin, 42 La. Ann. 79, 
7 S 68; State v. Fields, Mart. & Y. 
(Tenn.) 137; Rex v. Roberts, Carth. 
226, 90 Reprint 735, 4 Mod. 101, 87 
Reprint 286. 


Generally see Criminal Law 
§§ 2789-2804. © 
91. State v. Fields, Mart. & Y. 


(Tenn.) 137. 
Generally see Criminal Law § 2790. 
92. State v. Lubin, 42 La. Ann. 79, 


8. 

State v. Wainwright, 50 Wash. 
7 Py bd 
1 Hawkins P..C. 171. 

95. See the statutes of the several 
states; and Lancaster v: Hill, 136 Ga. 
405, 71° SE 731, AnnCas1912C . 272; 
Com. v. Rodes, 31 Ky. 595; Bracken- 
ridge v. State, 27 Tex. A. 513, 11 SW 
630, 4 LRA 360. 


Grade or degree of offense see 
supra 3. 
"96. a vy. Seymour, 7 Mod. 382, 


383, 87 Reprint 1305. 

97. Review of criminal prosecu- 
tions generally see Criminal Law 
§§ 3258-3717. 

98. Johnson v. State, 38 Tex. Cr. 
26, 40 SW 982; Schoonmaker y. State, 


37. Tex. Cr. 424, 35 SW 969. 

99. Action to recover penalty 
generally see Penalties [30 Cye 
1343]. 


Civil actions for recovery of excess 
compensation generally see Officers 
[29 Cye 1425]. 

Recovery back of money paid to or 
collected by sheriff see Sheriffs and 
Constables [35 ed tet 

“4 ee supra ee34. 
Extortion defined 
§§ 1, 2. fel 

8. See statutory .provisions, and 
Ferkel v. Peo., Tl 2As 73102 
Wrightup v. Greenacre, 10 QiB. 1459 
EC 


Na 
[a] An ancient remedy. — “Such 


see supra 


cient (2 Inst. 150; Neale’s, etc., Case, 
13 Coke 24, 26, 77 Reprint 1435) where 
extortion was said to be ‘a great 
affliction, and impoverishing of the 
poor subjects.’’’ Willett v. Devoy, 
170 App. Div. 203, 155 NYS 920. 

4, Ala.—Lee vy. Lide, 111 Ala. 126, 
20 S 410. 

Colo.—Mitchell v. Wheeler, 20 Colo. 
A. 159, 77 P 361; Monte Vista State 


Bank vy. Brennan, 7 Colo. A. 427, 43 P 
1050. 

Conn.—Stoddard v. Couch, 23 Conn. 
238. 

Mont.—Ming v. Truett, 1 Mont. 
322, 


Pa.—Aechternacht v. Watmough, 8 
Watts & S. 162 [overr Jackson v. 
Purdue, 3 Penr. & W. 519]; Gallagher 
v. Neal, 3 Penr. & W. 1838; Reed v. 
Cist, 7 Serg. & R. 188; Wilson v. 
Barrett, 24 Pa. Super. 68. 

Tex.—Smith v. State, 10 Tex. A. 
413. 

Vt.—Wheelock v. Sears, 19 Vt. 559. 

Eng.—Woodgate v. Knatchbull, 2 


T. R. 148, 100 Reprint 80. é 

Nature of penalty see Penalties [30 
Cye 1335]. 

5. Ala.—lLee v. Lide, 111 Ala. 126, 
20 S 410. 

Conn.—Stoddard y. Couch, 23 Conn. 
238. 

Mont.—Ming v. Truett, 1 Mont. 
322. 

N. H.—Scammon vy. Tilton, 23 N. H. 
434. 

N. D.—State v. Bauer, 1 N. D. 2738, 
47 NW 378. 


Or.—Jackson v. Siglin, 10 Or. 93. 

Pa.—Aechternacht v. Watmough, 8 
Watts & S. 162; Baldwin v. Cash, 7 
Watts & S. 427; Gallagher v. Neal, 3 
Penr. & W. 183; Wilson v. Barrett, 24 
Pa. Super. 68. 

‘Dex._-Hirshfield v. Ft. Worth Nat. 
Bank, 83 Tex. 452, 18 SW_743, 29 
AmSR 660, 15 LRA 639; Hays v. 
Stewart, 8 Tex. 358. 

[a] Rule extends only, however, 
to prevent anything being taken by 
intendment against the party 
charged. Wilson v. Barrett, 24 Pa, 


Construction of penal statutes gen- 
eraly. see Statutes [36 Cyc 1183]. 


ie Ala.—Collier v. State, 55 Ala. 
5. 
BS De Rae Vea ;Peo.,. 16; 1M Ay, 340; 
ole. 


Nebr.—Lydick v. Palmquist, 31 


Nebr. 300, 47 NW 918. 
N. H.—Fox v. Whitney, 33 N. H. 
ore Fowler y. Tuttle, 24 N. H. 9, 


N. J.—Kirby v. State, 57 N. J. L. 
320, 31 A 213; Tanner vy. Croxall, 17 
Ne Js due 832: 

N. D.—State v. Bauer, 1 N. D. 273, 
47 NW 378. 

7 Ryan v. Johnson, 5 Cal. 86; 
Groban v. Kibble, 9 Nebr. 182, 2 NW 

8. McElhaney v. Gilleland, 30 Ala. 
183; Brooks vy. Governor, 17 Ala. 806, 
809; State Bank vy. Brennan, 7 Colo. 
A. 427, 43 P 1050; State v. Baker, 47 
Mie 88; Holt v. McLean, 75 N. C. 

9. Brooks v. Governor, 17 Ala. 
806; State Bank v. Brennan, 7 Colo. 
A. 427, 48 P 1050; State v. Conover, 
28 N. J. L. 224, 78 AmD 54; Holt v. 
McLean, 75 N. C. 347. ‘ 

10. Levy v. Inglish, 4 Ark. 65; 
Com. v. Bagley, 7 Pick. (Mass.) 279; 
Shattuck v. Woods, 1 Pick. (Mass.) 
171;. State v. Jones, 71 Miss.7872, 15 
S 237; Com. v. Saulsbury, 152 Pa. 
554, 25 A 610; Garber v. Conner, 
98 Pa. 551; Ross: v.. Palmer, »4- Ra: 
517. But see Pankey v. Peo., 2) Ill. 
80 (holding that the liability of a 
constable for taking illegal fees for 
the service of process was entirely 
civil and that the charge of, perjury 
could not be predicated upon false 
swearing before a grand jury inquir- 
ing into the acts of the constable for 
the taking of illegal fees as a crimi- 
nal and indictable offense). 

11. Mevay v. Edmiston, 1 Rawle 
(Pa.) 457; Com. v. Evans, 18 Serge. & 
R. (Pa.) 426. 

12. Ross v. Palmer, 4 Pa. 517; Ply- 
ley v. Allison, 113 Tenn. 500, 82. SW 
475. 

‘ 


244 [25 0.3.] 


common law although not subject to the penalty.13 

[§ 37] 3. Hlements of Cause of Action—a. In- 
tent. Statutes imposing a penalty where an of- 
ficer ‘‘takes,’’ ‘‘receives or takes,’’ ‘‘demands or 
receives’’ fees not authorized by law make the gist 
of the offense depend upon the taking without the 
necessity of proof of an evil or corrupt intent.14 
On the other hand where the statute employs such 
words as ‘‘willfully takes,’’ ‘‘willfully and cor- 
ruptly takes,’’? ‘‘knowingly takes,’’ ‘‘unlawfully 
takes’’ or states that the officer shall have been 
“Conilty of extortion,’’ it is held essential that a 
corrupt intent is present.1® Under statutes dispens- 
ing with the necessity of an evil or corrupt intent,1¢ 
an agreement by the party injured furnishes no jus- 
tification for doing what the law forbids, nor is 
it a defense that defendant acted under a mistake 
or ignorance of the law,'® or in good faith,!® or un- 
der direction of a state officer,2° or under the au- 
thority of an execution,?* or without claim of per- 
sonal benefit or gain,?* or that if the officer had in- 
cluded certain other legitimate fees to which he was 
entitled, his charges would have amounted to as 
much or more.?* But it has been held that it is a 
good defense that the taking was in ignorance of 
the material fact constituting the illegality.24 Al- 
though an intent is necessary,?° it has been held that 


EXTORTION 


[$§ 36-38 


it is not essential that#the taking by the officer 
should be for his own use and benefit.2° Where it 
is essential that defendant shall have acted will- 
fully and corruptly, he must have acted knowingly,?* 
and this is likewise true where the statute pun- 
ishes one who shall knowingly demand more or 
greater sums than are authorized,** the word ‘‘know- 
ingly’? being used in the sense of intentionally.?° 
Hence a penalty cannot be recovered where the of- 
ficer has acted under an honest mistake,®° or ignor- 
ance of the*law,®! although as to the latter there is 
contrary authority.*° Where it is regarded as es- 
sential that the act be done with knowledge of its 
illegality, a uniform and universal custom among 
officers in the county upon which defendant acted 
in good faith may constitute a defensé,?? although 
it has been held to the contrary that the practice of 
other officers is not a defense, although a corrupt 
intent is an element of the cause of action.*4 . 

[§ 38] b. Character of Defendant. As in the 


‘case of criminal prosecutions,®?> in the absence of: 


restriction in the statute,?* any officer or person 
occupying an official or quasi-official position may be 
liable for the penalty provided.?7» Some statutes are 
restricted in their operations to particular classes 
of officers,°* for example, to officers who have a right 
to charge fees for their services.29 A salaried official 


sl. 


13, Shattuck v. Woods, 1. Pick. 
(Mass.) 171; Com. v. Dennie, Thach. 
Cr. (Mass.) 165; Com. v. Saulsbury, 
152 Pa. 554, 25 A 610; Garber v. 
Conner, ‘98 Pa, 551. 

14. Mont.—Leggatt v. Prideaux, 
16 Mont. 205, 40 P 377, 50 AmSR 498. 

Nebr.—Cobbey vy. Burks, 11 Nebr. 
157, 8 NW 386, 38 AmR 364. 

N. J.—Tanner y. Croxall, 17 N. J. 
L. 332. 

N. Y.—Willett v. Devoy, 170 App. 
Div. 203, 155 NYS 920; McIntyre v. 
Trumbull, 7 Johns. 35. 

Or.—Jackson y. Siglin, 10 Or. 93. 

Pa.—Miller v. Lockwood, 17 Pa. 
248; Aechternacht v. Watmough, 8 
Watts & S. 162; Coates v. Wallace, 17 
Serge. & R. 75; Prior v. Craig, 5 Serg. 
& R. 44; Wilson vy. Barrett, 24 Pa. 
Super. 68. 

S. C.—Dean vy. Todd, 49 S. C. 461, 
27 SE 471. 

Tenn.—Plyley v. Allison, 113 Tenn. 
500, 82 SW 475; Marr v. Murphy, 5 
Tenn. Civ. A. 159 (although evil in- 


tent was proved as a fact in this 
case). 
Eng.—Steele v. Williams, 8 Exch. 


625, 155 Reprint 1502. 

15. Ala.—tLee vy. Lide, 111 Ala, 126, 
20 S 410. 

Colo.—State Bank v. Brennan, 7 
Colo, A,. 427, 48 P 1050. 

Mass.—Vogel vy. Brown, 201 Mass. 
261, 87 NE 686; Runnells v. Fletcher, 
15 Mass. 525. 

Mo.—Maguire y. State Sav. Assoc., 
62 Mo. 344. 

Tex,——Millar v. Douglass, 42 Tex. 
288; Hays v. Stewart, 8 Tex. 358. 

Vt.—Crawford v. Joslyn, 83 Vt. 
361, 76 A 108, AnnCas1912A 428; 
Haynes v. Hall, 37 Vt. 20; Johnson 
v. Burnham, 22 Vt. 639; Henry vy. 
Tilson, 17 Vt. 479. 

N. S.—Aikens v. Simpson, 45 N. S. 
368, 18 CanCrCas 99. 

Ont.—Parsons vy. Crabbe, 31 U. C. 
CG gpenk in La Be 

16. See supra note 14. 

17. Coates vy. Wallace, 17 Serge. & 
Rai(Pas) <75. 
Leggatt v. Prideaux, 16 Mont. 
205, 40 P 377, 50 AmSR 498; Jackson 
v. Siglin, 10 Or. 93; Coates v. Wal- 
lace, 17 Serg. *& R. (Pa.) 75. 

fa] Reason for the rule.—This 
principle is applicable and with irre- 
sistible force to the case of an offi- 
cer selected for his capacity, and in 
whom ignorance is unpardonable. 


The very acceptance of the office car- 
ries with it an assertion of a suffi- 
cient share of intelligence to enable 
the party to follow a guide provided 
for him, with an unusual attention 
to clearness and precision. On any 
other principle, a conviction would 
seldom take place, even in cases of 
the most flagrant abuse.’ Coates v. 
Wallace, 17 Serg. & R. (Pa.) 75, 81. 

Ignorance of law as a defense gen- 
erally see Criminal Law § 52. 

19. Plyley v. Allison, 113 Tenn. 
500, 82 SW 475. 

20. Plyley vy. Allison, 113 Tenn. 
500, 82 SW 475. 

21. Tinsley v. Kirby, 8 S. GC. 113. 

22. Willett v. Devoy, 170 App. 
Div. 203, 155 NYS 920; Steele v. Wil- 
liams, 8 Exch. 625, 155 Reprint 1502. 

23. Turner v. Blount, 49 Ark. 361, 
5 SW 589. 

24. Bowman y. Blyth, 7 HE. & B. 
26, 90 HCL 26, 119 Reprint 1158. 

[a] Distinguished from mistake 
of law.—‘A distinction should be 
made when the act sought to be pun- 
ished arises from a mistake of fact, 
rather than from a mistake of law. 
‘One who, while careful and circum- 
spect, is led into a mistake of fact, 
and doing what would be in no way 
reprehensible were they what he sup- 
posed them to ke, commits what, un- 
der the real facts, is a violation of 
a criminal statute, is guilty of no 
crime.’” “Peo. v. Monk, 8 Utah’ 35, 
36, 28 -P. 1115: 

[b] Belief as to number of sure- 
ties —A clerk to justices who de- 
mands and receives a fee for the tak- 
ing of recognizances, as for a princi- 
pal and two sureties, there being in 
fact only one surety, is not guilty of 
an offense or liable to a forfe?ture 
under statute 26 Geo. II c 14 § 2, if 
he actually believed that there were 
two sureties. Bowman y. Blyth, 7 E, 
& B. 26, 90 HCL 26, 119 Reprint 1158. 

Mistake of fact as a defense gen- 
erally see Criminal Law §§ 53, 54. 

‘25. See supra note 15, ‘ 
wet Spence -v. Thompson, 11 Ala. 

27. Vogel v. Brown, 201 Mass. 261, 
87 NE 686; Haynes v. Hall, 37 Vt. 
20; Henry v. Tilson, 17 Vt. 479. 

28. Millar v. Douglass, 42 Tex. 
288, 290. 

29. Crawford v. Joslyn, 83 Vt. 361, 
76 A 108, AnnCasi912A 428. 

30. Hays v. Stewart, 8 Tex, 358. 


Heys v. Stewart, 8 Tex. 358. 
[a] Knowledge of law presumed. 
—‘“We think it is equally clear that 
if he acted under any misapprehen- 
sion or mistake the burthen of proof 
was on him to show it. This is but 
reasonable, since the party is pre- 
sumed to know the law.” Fowler y. 
Tuttle; 524 ING By 9) 2265 
uae Lee y. ide, 111 Ala. 126, 207s 
83. Crawford iv. Joslyn, 83 Vt. 361, 
76 A 108, AnnCas1912A 428; Haynes 
V., Hall, 187" Wt, ‘2105 


34. Shattuck v. Woods, 1 Pick, 
(Mass.) 171; Lincoln vy. Shaw, 17 
Mass. 410. 

35. See supra § 4. 

36. See statutory provisions, 

87. See cases infra this note. 

[a] Persons held liable.—(1) Al- 
dermen, Henrich v. Venter, 1 Pa. 
Cas eZ bGs a Al ge (2) Attorneys. 


Tanner v. Croxall, 17 N. Ji Ll. 332: 
Waters vy. Whittemore, 22 Barb. 
(N. Y.) 593; Adams v. Savage, Holt. 
179, 90 Reprint 997; Troy’s Case, 1 
Mod. 5, 86 Reprint 686. (3) Bailiffs. 
Stotesbury v. Smith, 2 Burr. 92497 
Reprint 635. (4) Clerks of court. 
Lydick v. Palmquist, 31 Nebr. 300, 
47 NW 918. (5) Constables. Lan- 
caster v. Hill, 136 Ga. 405, 71 SH 731, 
AnnCasi1912C 272; Parker vy. New- 


land, 1 "Hills “(Ni =Y?) 87° Tinsley v. 
Kirby, 8 S. C. 113. (6) County ‘sur- 
veyors. Turner y. Blount, 49 Ark. 


361, 5 SW 589; Hays v. Stewart, 8 


Tex, 358. (7) Judges and magis- 
trates. Dean vy. Todd, 49 S. Cc. 461, 
27 SEH 471. (8) Justices of the peace. 


Levy v. Inglish, 4° Ark. 65. (9) Sher- 
iffs. Overholtzer v. McMichael, 10 
Pa. 139; Empson v. Bathurst, Hutt. 
52, 123 Reprint 1095; Randal v. Keite, 
1 Keb. 873, 83 Reprint 1293; Peshall 
v. Layton, 2 T.°R.°712,°100 Reprint 
(10) Tax collectors. Maguire 
v. State Sav. Assoc., 62 Mo. 344; 
Crawford v. Joslyn, 83 Vt. 361, 76 A’ 
108, AnnCas1912A 428. 
See statutory provisions; and 
Scammon vy. Tilton, 23 N. H. 434, - 
[a] Collectors of resident taxes 
are within the scope of a section re- 
ferring in terms to all collectors of 
taxes, even though the section. is 
part of a statute, the other sections 
of which relate to collectors; of non- 
resident taxes only. Scammon y, 
Tilton, 23 N. H. 434. : 
| 839. Garber v. Conner, 98 Pa. 551. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, | 


§§ 38-43] 


is amenable to the law, as well as an official who 
himself takes the fees.2? _ 2. 

[§ 39] c. Taking or Extortion—(1) Color of 
Office or Right. As in the case of criminal prosecu- 
tions,** it is as a general rule regarded as an essen- 
tial to the liability for the statutory penalty that 
the act constituting the alleged extortion be done 
under color of office or official right.42 The ‘sum al- 
leged to have been extorted must-have been de- 
manded as a fee for some official duty,#? and must 
have been demanded of a person liable therefor.‘4 
Fees voluntarily paid by a person not liable, al- 
though improperly and unjustly taken, are not 
obtained by color of office.45 While it has been held 
that a penalty cannot be imposed against one who 
takes fees for services rendered while he is in office 
after his office has expired,‘* there is also authority 
to the contrary.*? 

[§ 40] (2) Duress or Compulsion. An action 
for penalty cannot as a rule be maintained where 
the payment was voluntary upon the part of plain- 
tiff,** although it has been held thatthe voluntary 
character of the payment is immaterial when the 
penalty is imposed upon any officer ‘‘who shall re- 
ceive’? any fee not specifically provided for by 
law.*? 
official capacity of defendant, and a taking under 
color of office have been proved, the payment, al- 
though made without protest, is generally held to be 
under constraint, and voluntary payment not avyail- 
able as a defense.®° 

[§ 41] (8) Services for Which No Fee Pro- 
vided. Where the statute imposes a penalty for the 
taking of fees for compensation for official services 
other than as allowed by law, it is in some juris- 
dictions held that a penalty may be imposed where 
compensation is taken for services for which no 
compensation is expressly provided,®! although in 


40. Willett v. Devoy, 170 App. 
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Where the other elements of the offense,. 


and received might apply.” 
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other jurisdictions, a contrary view is held.52 Some 
Statutes contain an express prohibition of all un- 
specified fees.°° In some states, however, statutes 
prescribing fixed fees for certain enumerated sery- 
ices and providing a penalty for taking more than 
the fixed amount for performance of those serv- 
ices have been construed as not undertaking to 
enumerate every act of service for which an officer 
may be entitled to compensation, and that there may 
be extraordinary services not expressly provided for 
in the fee bill for which he may be entitled to a 
reasonable compensation.®>* In other states there are 
express statutory provisions of a general nature to 
the effect that officers who perform services for 
which no fee is especially allowed by statute are 
entitled to a reasonable compensation.®> ' Some stat- 
utes, while not fixing compensation for a particular 
service by express provisions, have been construed 
as assuming that there was some recognized sum 
allowed by law for that service,°* and it has been 
held in such cases that the amount is to be deter- 
mined by usage or custom.®? It has been held in 
such cases that an officer is not guilty of extortion 
unless, he takes a fee which he knows to be unrea- 
sonable.®8 

[§ 42] (4) Charges for Services Not Performed. 
Where the statute provides a penalty where the of- 
ficer demands and receives any greater fees for any 
of the services specified than are allowed by statute, 
a strict construction of the statute ®® prevents the 
imposition of a penalty where the officer has in facet 
performed no services, although he has exacted a 
fee.6° But a contrary conclusion has been reached 
under a statute imposing a forfeiture upon any of- 
ficer making improper charges for official services.®4 

[§ 43] (5) Fees Greater than Allowed. By ex- 
press terms of the statute a penalty is ordinarily im- 
posed for the taking of fees greater in amount than 


Ming v. et tery 8 Exch. 625, 155 Reprint 


Div. 203, 155 NYS 920. 

41. See supra § 9. 

42. Bristow v. Sullivan, 6 B. Mon. 
(Ky.) 143; Ming v. Truett, 1 Mont. 
322; Wilcox v. Bowers, 36 N. H. 372; 
James v. Wilson, 7 Tex. 230. 

[a] Attorney’s professional fees. 
—“‘However attorneys might be re- 
garded, while engaged in court, tax- 
ing and receiving fees for themselves 
in bills of costs, filed and allowed 
as the foundations of judgments ren- 
dered, there can be no well founded 
pretence for considering them to be 
acting in the capacity of public offi- 
eers, while charging and receiving 
compensation in their offices, for 
services rendered ky them for their 
elients, in matters preliminary to 
proceedings before some judicial 
tribunal. The charge of an attorney 
for his services in making and in- 
dorsing a writ and filling out the 
summons, is manifestly not one of 
those ‘fees to be received by public 
officers: for their official services, 
which it was the intention of the 
Legislature to limit and define by the 
enactment under consideration. 
Wilcox v. Bowers, 36 N. H. 372, 379. 

[b] Judge’s fees for legal serv- 


ices.—Action was brought to recover ) 


fees and a penalty from a probate 
judge on the claim that they were 
jllezally demanded and received by 
him for hearing proofs and executing 
deeds. Defendant claimed that they 
were received as attorney fees. 18 
appellant received these fees as at- 
torney fees, and it was unlawful for 
him to receive an attorney fee in 
the case, still this would not amount 
to extortion, and this action would 
not lie, for he would not demand 
and receive such fees under the color 
of office. An action for money had 


Truett, 1 Mont. 322, 326. 

43. Vogel v. Brown, 201 Mass. 261, 
87 NE 686; Runnells v. Fletcher, 15 
er 525; Fox v. Whitney, 33 N. H. 

[a] For example.—-Under a stat- 
ute prescribing a penalty for taking 
and demanding any greater fee for 
services than is allowed by law, a 
magistrate cannot be regarded as 
having demanded an illegal fee by 
reason of the fact that he has, in 


taxing a bill of costs, included a fee | 


which another claimed as due to him 
for his services. Fox vy. Whitney, 33 
IN ET. : 

44. Marshal y. Byram, 1 Bibb 
(Ky.) 341; Dunlap v. Curtis, 10 Mass, 
9 


210. 

[a] Rule applied.—A fee bill is- 
sued by a clerk against “EH.; [B. to 
pay]” did not authorize a distress 
upon B, nor subject the clerk to a 
penalty at the suit of B, the services 
for H having been actually rendered. 


Marshall v. Byram, 1. Bibb (Ky.) 
341. i 

45. Dunlap v, Curtis, 10 Mass. 
210 


46. Gallagher v. Neal, 3 Penr. & 
WwW. (Pa.) 183. 


47, Jackman vy. Bentley, 10 Mo. 
293; 
48. Wilcox v. Bowers, 36 N. H. 


372; Keener v. Kidd, 71 Misc. 321, 
130 NYS 207 [rev on other grounds 
148 App. Div. 925, 1382 NYS 1134 
mem]; Hirshfield v. Ft. Worth Nat. 
Bank, 83 Tex. 452, 18 SW 7438, 29 
AmSR 660, 15 LRA 639. 

49, Leggatt v. Prideaux, 16 Mont. 
205, 40 P 377, 50 AmSR 498; Marr vy. 
Murphy, 5 Tenn. Civ. A. 159. 

50. Leggatt v. Prideaux, 16 Mont. 
205, 40 P 377, 50 AmSR 498; Marr v. 
Murphy, 5 Tenn. Civ. A. 159; Steele 


51. Bristow v. Sullivan, 6 B. Mon. 
(Ky.) 143; Shattuck v. Woods, 1 Pick. 
(Mass.) 171; O’Shea v. Kavanaugh, 
65 Nebr. 639, 91 NW 578; Courier 
Printing, etc. Co. v. Leese, 65 Nebr. 
581, 91 NW _ 357; Simmons v. Kelly, 
33 Pa. 190; Irwin v. Northumberland 
County, 1 Serg. & R. (Pa.) 505; Hen- 
ning v. Martin, 13 Pa. Super. 540. 

52. Musback v. Schaefer, 115 Wis. 
857, 91 NW 966. 

53. Preston vy. Bacon, 4 Conn, 471; 
Simmons v. Kelly, 33 Pa. 190. 

54. Chenault v. Walker, 15 Ala. 
Walker v. Ham, 2 N. H. 2388, 


55. Henry v. Tilson, Ae Vite 


Martin y. Bell, 6 M. & S. 220, 
nc Reprint 1225, 1 Stark. 413, 2 ECL 


57. Martin v. Bell, 6 M. & S. 220, 
105 Reprint 1225, 1 Stark. 413, 2 HCL 


[a] Allowance determined by 
practice. — ‘The table of fees pre- 
scribed by stat. 32 G. 2 ¢ 28, s 12, 
does not apply to the sheriff's fee 
for an arrest; and if he take a 
greater fee than by law allowed, debt 
lies on the statute for the penalty 
of 50 L., and the evidence of what 
the law allows is, what, upon taxa- 
tion by the Master, it is the prac- 
tice to allow.’ Martin v. Bell, 6 M. 
& S. 220, 105 Reprint 1225, 1 Stark. 
413, 2 ECL 160. 

58. Henry v. Tilson, 17 Vt. 479. ° 
5 Bes Strict construction see supra 

60. Shattuck v. Woods, 1 Pick. 
idi ane: 171; Hays v. Stewart, 8 Tex. 


61. Dean v. Todd, 49 S. C. 461, 27 
SH 471, 
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provided by law.®? A penalty imposed for receiving 
higher fees than allowed cannot be recovered where 
only the legal fee has been exacted for the protest 
of the note, although the protest was premature.®? 

[§ 44] (6) Receipt of Fees before Due. The 
statutes frequently impose a penalty for the receipt 
of a fee before it is due.®* Under such a statute 
the penalty may be imposed, although no more is 
taken than will in probability soon be due.®® It is 
equally criminal for a public officer to refuse to per- 
form a public duty until paid.** Statutes, relating 
to this offense, which contain no provision prohibit- 
ing the collection of a lawful fee before it is due 
have been construed not to alter the common law in 
this particular.*? 

[§ 45] 4. Acts of Deputy or Agent. An officer 
is liable for a penalty incurred by the official mis- 
conduct of his deputy.°® Nor is it necessary to show 
that the officer has recognized or adopted the acts 
of his deputy in order to-fix his liability therefor, 
provided the acts are performed in the line of the 
agent’s official duty,®® and it is no objection that the 
act is of a criminal nature, for which the deputy 
might be prosecuted eriminally.7° But illegal acts 
by a deputy outside the line of his official duty, if 
subsequently ratified by the officer, make the officer 
lable in extortion.”4 Ratification, however, to be 
available in a suit against the officer must be shown 
to have been made with knowledge of the facts,?? 
and before the suit was brought.7? The liability 
attaches even though the money, taken by the agent, 
has not been paid over to his prineipal.”* 

[§ 46] 5. Election of Remedies. The party ag- 
grieved may have an election between an action upon 


EXTORTION Aer 


fi 


ee [§§ 43-49 


the statute for a penalty and remedy by an ordinary 
action at law for the recovery of the money paid 
against the officer or the officer and his sureties.” 

[§ 47] 6. Abatement and Revival. The action, 
being purely personal, and by way of punishment 
does not survive to administrators of the party in- 
jured.**° But where the injured party is a partner- 
ship, the cause of action does not abate by the dis- 
solution of the partnership, but survives to the in- 
dividual members.77 Where an officer and his agent 
are both liable in an action for a penalty for the 
same extortionate act, and actions are brought 
against both and a verdict obtained in each, the 
proceedings will be stayed in one action on pay- 
ment of the penalty and costs in the other.78 

[§ 48] B. Form of Action. Debt is the proper 
action at common law to enforce a penal liability 
for extortion unless the statute otherwise provides.?® 

[§ 49] ©. Conditions Precedent. By statute in 
some jurisdictions notice to the officer of intention 
to sue must be served before suing out the writ ®° 
and failure to give such notice will constitute a 
defense.*t Such a statute has been held not to be 
repealed by subsequent statutes, omitting this re- 
quirement.8* The notice to the officer, required by 


‘these statutes, need not specify what fees the officer 


was entitled to receive.®* It is sufficient if it states 
substantially plaintiff’s cause of complaint.2+ In 
jurisdictions where. notice to the officer’ must be 
given, the statutory requirement applies only to an 
action for a penalty, and is not extended to an action 
of assumpsit, to recover back the fees illegally 
taken.® It is not necessary that an officer who is 
subject to the penalty should be first convicted in a 


62. See statutory provisions; and 
Lydick vy. Palmquist, 31 Nebr. 300, 
47 NW 918. 

68. Hirshfield v. Ft. Worth Nat. 
Bank, 83 Tex. 452, 18 SW 743, 29 
AmSR 660, 15 LRA 6389. 

64. See statutory provisions; and 
Levy v. Inglish, 4 Ark. 65. 

65. Levy v. Inglish, 4 Ark. 65. 

66. Levy v. Inglish, 4 Ark. 65. 

67. Marr v. Murphy, 5 Tenn. Civ. 
A. 159. 

68. Ala.—Lee v. 


Lide, 111 Ala. 
126, 20 S 410. 
N. H.—Fowler v. Tuttle, 24 N. H. 


~ N. Y.—Gorham vy. Gale, 7 Cow. 739, 
17 AmD 549; McIntyre v. Trumbull, 
iaJonns. 35. 

Pa.—Miller v. Lockwood, 17 Pa. 
248; Overholtzer vy. McMichael, 10 Pa. 
ad Jackson v. Purdue, 3 Penr. & W. 

10. 

Eng.—Blake v. Newburn, 5 D. & L. 
601; Peschall v.. Layton, 2 T. R. 712, 
100 Reprint 383; Woodgate v. Knatch- 
bull, 2 T. R. 148, 100 Reprint 80; San- 
derson v. Baker, 2 W. Bl. 832, 96 Re- 


print 490. 

69. McIntyre Vv. Trumbull, i 
Johns. (N. Y.) 35. 

70. McIntyre v. Trumbull, 7 


Johnss | ‘CN: YY.) . 363: Woodgate: vy. 
ibaa 2 T. R. 148, 100 Reprint 


Criminal liability see supra § 6. 
71. Fowler v. Tuttle, 24 N. H. 9. 
72. Gorham vy. Gale, 7 Cow. (N. 
YW. 7389,- 17 AmD 549: 
Knowledge of facts generally see 
Agency §§ 93-98. 
7 Cow. (N. 


73. orham v. Gale, 
Y.) 739, 17 AmD 549. 
F ae for ratification see Agency 


74. Jackson v. Purdue, 3 Penr. & 
W. (Pa.) 519; Jons v. Perchard, 2 
Esp. 507. 


75. State v. Baker, 47 Miss. 88, 
Civil actions for.recovery of ev- 
cess compensation generally see Offi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numb 


cers [29 Cyc 1425]. . 

Rocovery back of money paid to, 
or collected by, sheriff see Sheriffs 
and Constables [385 Cye 1610]. 

76. Reed’ v.. Cist, 7 Sere, & BR: 
(Pa.) 183, 

Survival generally see Abatement 
and Revival § 6, 

77. O’Shea v. Kavanaugh, 65 Nebr. 
639, 91 NW 578. 

78. Peshall v. Layton, 2 T. R. 
712, 100 Reprint 383. 

Ala.—Spence v. Thompson, 11 

espe ee v. Tobey, 2 Mass. 


Mich.—Detroit Sav. Bank v. Zieg- 
ler, 49 Mich. 157, 13 NW 496, 43 AmR 
Miss.—State v. Baker, 47 Miss. 88. 
N. H-Fowler v. Tuttle, 24 N. H. 


9; 

Eng.—Martin y. Bell, 6 M. & S. 
220, 105 Reprint 1225, 1 Stark. 4138, 
2 ECL 160. : 

{a] Universal rule as to remedy. 
—‘It has ever been the rule at com- 
mon law, that if a statute denounces 
a penalty or forfeiture, for the bene- 
fit of a party aggrieved, and pre- 
scribes no remedy, the action of debt, 
grounded on the statute, is the ap- 
propriate and only fit action. 1 Chit. 
Plead., title ‘Debt... Adams v. Woods, 
2 Cranch. 336, 2 L. ed. 297.” State 
v. Baker, 47 Miss. 88, 94. 

[b] Debt, not action on the case. 
—‘“The statute provides that if any 
officer ‘shall demand and receive any 
other or higher fees’ than prescribed, 
‘he shall be liable in damages to the 
party aggrieved for four fold the 
fees so unlawfully demanded and re- 
ceived, to be recovered before any 
court of competent jurisdiction,’ 
[Dig. 238, § 9.] It is supposed the 
terms ‘in damages’ indicate the leg- 
islative will that the action to re- 
cover the penalty shall be case in- 
stead of debt. The entire force of 
the term, as indicating the action 


on the case is lost, when the nature 
of the penalty is considered. It is as 
fixed and definite as terms can make 
it, and there is no discretion as to 
the sum to be recovered. This must 
be four fold the fees illegally de- 
manded and received; hence it ap- 
pears there is no reason growing out 
of the terms, which require an ac- 
tion on the case instead of debt. It 
is said in 6 Bacon’s Ab. 392, that if 
a penalty be given, but no action for 
the recovery, an action for debt will 
lie. This seems to furnish the gen- 
eral rule, and as there is nothing of 
sufficient force to indicate that an- 
other form of action was intended, 


that of debt seems entirely in ac-. 


cordance with principle.” Spence v. 
Thompson, 11 Ala. 746, 749. 

{c] Jurisdiction of provincial leg- 
islatures in Canada.—‘‘This action is 
in the nature of a civil action, an 
action for debt, and the procedure 
in such actions is under the exclu- 
sive power, .and comes within the 
class of subjects exclusively assigned 
to provincial legislatures, namely to 
make laws in relation to procedure 
in civil matters in Courts constituted 
by them. (Vide sub-section 14, sec- 
tion 92 B. N. A. Act).” Aikens vy. 
Simpson, 45 N. S. 868, 370, 18 CanCr 
Cas 99, 101. 

Debt generally see Debt, Action of 
L8UiCi* Jeep 

80. See statutory provisions; and 
cases infra notes 81-85, 

81. McConahy v. Courtney, 7 
Watts (Pa.) 491; Coates v. Wallace, 
17 Serg. & R. (Pa.) 75; Prior), 
Craig, 5 Serg. & R. (Pa.) 44 


82. Prior v. Craig, 5 Sere. & R. 
(Pa.) 44, e * r 

83. Coates v. Wallace, 17 Serg. & 
He (Payee. 


84. McConahy vy. Courtney, 7 
Watts (Pa.) 491; Coates vy. Wallace, 
iises & R. we 15. 

5 rior v. Craig, 5 Sere. & R. 
(Pa.) 44, " = 


ie 


er. 
/ 
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criminal action as a condition precedent to the 
bringing of a civil suit against him to recover the 
penalty.8& : 

[§ 50] D. Time to Sue and Limitations. Where 
by statute, an action for the recovery of any pen- 
alty must be commenced within a specified limit 
of time, an action to recover a penalty for the 
extortionate act of a public officer comes within the 
terms of the statute, and failure to bring the action 
within the statutory period is a defense.7 

[§ 51] E. Defenses, Unconstitutionality of the 
‘statute on which the prosecution is founded is a 
defense.* Failure of the party injured to bring 
the illegal charge to the attention of the court in a 
motion to retax costs is not available to the officer 
as a defense in an action to recover a penalty.s® 
Nor is failure of the party injured to make a de; 
mand for return of the fee illegally charged before 
bringing action, available to the officer as a de- 
fense.°° The mere fact that plaintiff did not inform 
defendant that his fee was excessive is not a de- 
fense.*! Ignorance may constitute a defense where 
the statute requires that the act shall be willful and 
corrupt.°? 

Tender of overcharge. In the absence of statutory 
provision, it is no defense that before the action was 
commenced the officer tendered back to plaintiff the 
amount of the overcharge.®? Nothing less. than ten- 
der of the full amount of the penalty is available as 
a defense.°* In some states, by statute, an officer 

86. 


Ming vy. Truett, 1 Mont. 322, 
327 
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any discretion as to the amount of 
amends that ought to be tendered; 
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_mImay protect himself from prosecution by tender of 


amends, and the jury is made judge of the suf- 
ficiency of the tender.°> Under a statute so pro- 
viding, it has been held that the defense of tender 
may be available, even though it has not been made 
in a regular manner, provided the other party has 
dispensed with it, either by a previous refusal to 
accept it or by conduct tantamount to a refusal.%6 

[§ 52] F. Jurisdiction. In general the amount 
of the penalty sued for determines the jurisdiction 
of the court. If the sum of the charges against an 
officer or the taking of illegal fees amounts to enough 
to give a certain court jurisdiction, the demand may 
be sued for in that eourt.°7 Where, however, a stat- 
ute provides that a particular court has jurisdiction 
to determine the correctness of any charge or 
charges for costs in cases pending in that court, the 
amount involved becomes immaterial.®’ In other 
cases jurisdiction is determined by terms of particu- 
lar statutes.°® State courts can entertain suits 
against federal officers for acts done by virtue of 
their office: If the court wrongfully retuses to 
exercise its jurisdiction it may be compelled so to do 
by mandamus.? 

[§ 53] G. Parties and Persons Entitled to Sue.® 
The statutes generally award the action for the 
penalty to the party injured.* In some jurisdictions 
the right of action is given ‘‘to the person whe wil! 
sue for the same.’’ 5 


officer. A mere volunteer cannot 
maintain the suit. None of the fees 


87. Fowler v. Tuttle, 24 N. H. 9; 
Wheelock v. Sears, 19 Vt. 559. 

Limitations of actions generally 
see Limitations of Actions [25 Cyc 
1054]. 

88. Ryan v. Johnson, 5 Cal. 86. 

[a] Fee bills——Contention that act 
is unconstitutional under a California 
constitution because it deprives de- 
fendant of the right of trial by jury 
and because, while it is an act of a 
general nature, it passes different fee 
bills for separate counties, is not 
available as a defense where the act 
does give trial by jury and is not of 
a general nature, within the meaning 
of the constitution. Ryan v. John- 
son, 5 Cal. 86. 

89. O’Shea v. Kavanaugh, 65 Nebr. 
639, 91 NW 578; Tanner v. Croxall, 


17 N. J. L. 332. 

90. Spence vy. Thompson, 11 Ala. 
746. : 

91. Leggatt v. Prideaux, 16 Mont. 


205, 40 P 377, 50 AmSR 498. 

92. Vogel v. Brown, 201 Mass. 
261, 87 NE 686. 

93. Leggatt v. Prideaux, 16 Mont. 
205, 40 P 377, 50 AmSR 498; Aikens 
vy. Simpson, 45 N. S. 368, 18 CanCr 
Cas 99. 


' [a] Reason for rule— “The re- 
spondent next argues that a tender 
back, when he discovered his error, 
should relieve him, We cannot agree 
with him. To so hold would be to 
practically nullify the whole object 
of the law by permitting officials who 
violate its provisions to escape the 
consequences by refunding, when 
their extortions were detected, or 
when they believed they were about 
to be detected.” Leggatt v. Prideaux, 
16 Mont. 205, 209, 40 P 377, 50 AmSR 
498. 
94. Turner v. Blount, 49 Ark. 361, 
5 SW 589; McConahy v. Courtney, 7 
Watts (Pa.) 491. 
[a] Reason for rule.—‘“But where 
a justice of the peace is restrained 
from doing a certain act, as from 
taking fees beyond specified sums for 
certain services, and is made ex- 
pressly liable to the payment of a 
specific sum of money to the party 
aggrieved if he does so, there seems 
“9 be no room for the exercise cf 


neither the court nor the jury, upon 
the trial of such case, can lessen 
or make the sum different from what 
the legislature have determined it 
shall be.”’” McConahy v. Courtney, 7 
Watts (Pa.) 491, 494. 

95. Jackson v. Purdue, 3 Penr. & 


W.. (Pa.) 519. 

96. Jackson v. Purdue, 3 Penr. & 
W. (Pa.) 519. 

97. Jones vy. Buntin, 1 Blackf. 
Ging) i322. 


Jurisdiction of courts generally 
see Courts §§ 13-177. 


98. State v. Reeves, 44 Fla. 179, 
32 S 814. 
* 99. See statutory provisions; and 


U. S. v. Carr, 25 F. Cas. No. 14,730, 
3 Sawy. 302; In re Marks, 45 Cal. 
199; State v. Lawrence, 45 Mo. 492; 
Pevhgeead v. Courtney, 7 Watts (Pa.) 
SA. 

Jurisdiction of action for penalty 
generally see Penalties [90 Cyc 1347]. 

1. American SS. Co. v. Young, 89 
Pa. 186, 383 AmR 748 [105 U. S. 41, 
26 L. ed. 966]. 

2. State v. Reeves, 44 Fla. 179, 32 
S 814. 

Mandamus generally see Manda- 
mus [26 Cyc 125]. 

3. Parties generally see Parties 
[30 Cye.1]; 

4 Ala.—Lee v. Lide, 111 Ala, 126, 
20 S 410. 

Nebr.—lIler v. Cronin, 34 Nebr. 424, 
51 NW 970. 

Pa.—Evans v. Harney, 17 Pa. 460; 
Miller v. Lockwood, 17 Pa. 248. 

S. C.—Tinsley v. Kirby, 8 S. C..113. 

Tex.—Orton v. Engledow, 8 Tex. 206. 

Vt.—Johnson v. Burnham, 22 Vt. 
639. : 

Eng.—tTroy’s Case, 1 Mod. 5, 86 
Reprint 686; Woodgate v. Knatchbull, 
2 T. R. 148, 100 Reprint 80. 

{a] Any organization, capable un- 
der the law, of being the owner of 
money, may, through its officers, part 
with its money on the extortionate 
demand of a public official. State v. 
Moore, 1 Ind. 548; Com. v. Ansill, 40 
Pas Cowen ts 

[b] Volunteer cannot sue.—‘‘The 
right to sue for the penalty is re- 
stricted to the party who is damaged 
by the taking of illegal fees by an 


were paid by these plaintiffs, but by 
the execution debtor by the sale of 
her property. True, had the defend- 
ant only charged lawful fees, tne 
plaintiffs would have realized a 
larger sum on their execution than 
they did, but it does not appear that 
they have, by reason thereof, sus- 
tained any loss or damage. The judg- 
ment debtor may be abundantly able 
to pay the judgment. There is no 
evidence that she is insolvent or 
that plaintiffs’ claim cannot be col- 
lected on execution.” Iler y. Cronin, 
34 Nebr. 424, 425, 51 NW 970. 

Parties plaintiff generally see Pen- 
alties [380 Cye 1347]. 

5. In re Marks, 45 Cal. 199; Fow- 
ler v. Tuttle, 24 N. H. 9. 

[a] Any private citizen may make 
complaint to the district court 
against an officer for extortion in, 
or neglect of, official duties, under 
the act approved March 14, 1853. (UL. 
[1853] p 40). In re Marks, 45 Cal. 199. 

[b] Cannot be brought by two.— 
“The statute gives the penalty only 
to such individual as shall entitle 
himself to it by first commencing an 
action for its recovery. It was not 
the design of the statute to give 
the penalty and right of action for 
its recovery, to two or more individ- 
uals, who should be copartners for 
other lawful purposes, nor to such 
as should associate themselves to- 
gether and for a copartnership, or 
a combination or alliance, for the 
prosecution of an individual for the 
recovery of a penalty alleged to be 
incurred. If the statute might be 
regarded as giving the right of ac- 
tion to two persons suing as a part- 
nership, or to two persons who might 
see fit to commence a joint action, 
so, upon the same rule of construc- 
tion, the action might be commenced 
in behalf of many individuals;—of 
ten, fifty, or a hundred, or of a 
greater number. By the most ob- 
vious construction of the language 
of the act, the right of action, as 
we think, is limited to the individual 
who shall first, in good faith, com- 
mence and prosecute the action, and 
to him alone.” Fowler v. Tuttle, 24 
IN ELS 95 27 
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[§ 54] H. Process.® A statutory requirement 
that a minute be made upon the writ of the day, 
month, and year when it was signed, must be ob- 
served.’ 

[§ 55] I. Pleading—i1. In General. As in 
other actions for the recovery of penalties,’ the com- 
plaint in petition must state the statutory require- 
ments with the same degree of certainty as is re- 
quired in an indictment in a criminal ease ® and will 
be construed with the same strictness.1° 

Joinder of counts. Counts for several penalties 
under different statutory provisions may be joined in 
the same action,!! and counts in debt for the statute 
penalties may be joined with one for money had and 
received where the entire recovery goes to the party 
agerieved.12 

[§ 56] 2. Right to Sue. Under statutes pro- 
viding a penalty for extortionate acts to be recov= 
ered by the party injured, an allegation that plain- 
tiff is the party injured is necessary.12 But an al- 
legation in the exact phrasing of the statute is not 
necessary. An allegation of facets showing the plain- 
tiff to be the party injured is sufficient.14 

Avoidance of limitations. Where, by statute, an 
action for the recovery of a penalty must be com- 
menced within a limit of time, although it is usual 
to aver that the offense by which the penalty was 
incurred was committed within such time, such -al- 
legation is not necessary.?® 

[§ 57] 38. Character of Services. An allegation 
of the services for which fees were charged is 
necessary 1® in terms bringing the rendition of the 
services within the statutory definition,” and with 
sufficient certainty to enable the court to conclude 
from facts stated whether or not the compensation 


Aechternacht v. 


6. Process generally see Process ee 
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Watmough, 8 Watts 


x [§§ 54-60 


‘ 


received was other than that authorized or per- 
mitted by law.18 So where it is a statutory essential 
it must be alleged that the sum extorted was de- 
manded as a fee for some official duty.1® If the ac- 
tion is to recover the penalty tor taking fees for 
services for which no fees are allowed by law, it is 
sufficient to aver that they were taken for services 
not allowed to be compensated for, without specify- 
ing the services. for which they were demanded.2¢ 

[§ 58] 4. Amount and Excessiveness of Charge. 
The amount taken must be specifically alleged.?! 
It is not sufficient to allege generally that defend- 
ant took a certain sum, or that he took more than 
was due, but an allegation should be made of what 
he ought to have taken and what was the excess.22 
But where the fee fixed by law is not certain and 
unchangeable by circumstances, it is necessary to 
allege not merely the amount taken, but also the 
facts by which its legality can be ascertained.?3 

[§ 59] 5. Intent. Where the statute provides 
a penalty for the charging for services not actually 
performed, it is not necessary that it be averred that 
the charges were knowingly or willfully made.24 

[§ 60] 6. Aider by Verdict. . Where the de- 
mand is defectively set out but there is sufficient 
to show a good title it may be cured by verdict,?> 
but a verdict will not cure a bad title.2* So declara- 
tions have been held sufficient after verdict which in 
an untechnical manner alleged that the fees received 
exceeded the legal fees,?? or which omitted the items 
of illegal fees taken and merely alleged the items 
of service and the aggregate amount taken,?8 or 
stated the circumstances and the amount but did not 
allege the illegal fee and the excess charged,?® or 
merely alleged that for levying and collecting a cer- 


with illegally demanding and receiv- 


{32 Cyc 412]. 
7. Wheelock v. Sears, 19 Vt. 559. 
8 See Penalties [30 Cyc 1352]. 
9. Redus v. Blucher, (Tex. Civ. 
A.) 207 SW 618. Re 
[a] For example. — A _ petition 
against a county surveyor, under 
Rev. St. (1911) art 3915, to recover 
statutory penalty of four times 
amount of excessive fees charged, 
must allege that application under 
Vernon’s Sayles Civ. St. Annot. (1914) 
art 5904c, for survey, was made to 
the surveyor in the proper county, 
and that the iand_surveyed was sit- 


uated in such county. Redus v. 
ipiveher, (Tex Civ. “A.) 207" Siw 
613. 


[b] Fee received by whom. — A 
declaration which omitted to state 
who received the illegal fee has been 


held to be fatally defective. Stilson 
v. Tobey, 2 Mass. 521. y 
10. Redus v. Blucher, (Tex. Civ. 


A.) 207 SW 6138. 

11. Wrightup v. Greenacre, 10 Q. 
Baris pe MO 10° 016 Reprint’ t3>7, ‘ 

Joinder of offenses or penalties see 
Penalties [30 Cyc 1356]. 

12. Spence v. Thompson, 11 Ala. 
746. 

13. Miller y. Lockwood, 17 Pa. 248. 

14. Miller v. Lockwood, 17 Pa. 248. 

{a] Party making payment.—‘‘It 
is a mistake of fact to allege that 
the declaration ‘does not set forth 
that the plaintiff is the party in- 
jured.’ It appears that he was the 
grantee in the deed which was re- 
corded; that he was the person for 
whose benefit the service was ren- 
dered; that he was the party liable 
for the legal fees, and that he was 
the person who paid the sum illegally 
taken. He is, therefore, ‘the party 


injured.” Miller v. Lockwood, 17 
Parca Sy aD os 
15. Fowler v. Tuttle, 24 N. H. 9. 


16. Ross v.. Palmer, 4 Pa. 517; 


(Pa.) 162; Orton v. Engledow, 
8 Tex. 206. 

17. Mitchell v. Wheeler, 20° Colo. 
A. 159, 77 P 361; Orton y. Engledow, 
8 Tex. 206. 

[a] For services not compensated 
for by law.—A declaration alleging 
the taking of illegal fees for services 
not compensated for by law has been 
held not to state an offense under a 
statute defining extortion as the 
charging of a greater fee than that 
provided by statute, or the charging, 
demanding, or taking a fee for a 
service not rendered. Mitchell v. 
Wheeler, 20° Colo. A.~ 159,77 P3621). 

[b] “For services herein men- 
tioned.”—-Under a statute making it 
an essential ingredient of the offense 
that the illegal fees should be taken 
“for any of the services herein men- 
tioned,” a declaration which does not 
allege the fees to have been received 
or any of the services mentioned in 
the act is fatally defective. Orton v. 
Engledow, 8 Tex. 206. 

18. Aechternacht v. Watmough, 8 
Watts & S. (Pa.) 162. 
sane Runnells vy. Fletcher, 15 Mass. 
20. Overholtzer v. McMichael, 10 
Pa. .139. 

21. Spence v. Thompson, 11” Ala. 
746; Mitchell v. Wheeler, (Colo. A.) 
77 P 361; Livermore vy. Boswell, 4 
Speci 437; Miller v. Lockwood, 17 Pa. 


22. Ashby v. Harries, 5 Dowl. P. 
C. 742, 2 M. & W. 673; Berton v. 
Lawrence, 5 Exch. 816, 155 Reprint 
357. But see Spence v. Thompson, 11 
Ala, 746, 750 (“The object of plead- 
ing is to advise the party what he 
is required to answer, and when; 
if this is sufficiently done, and a 
legal cause of action is exhibited, a 
declaration is good. Here, the counts 
substantially pursue the terms of the 
statute, as the defendant is charged 


* For later cases, developments and changes in the law see cumulative Annotations, 


ing for fees higher and other recom- 
pense than that allowed by law, as 
well as specifying the aggregate 
sum so illegally received. This would 
be sufficient in an action for ex- 
tortion, as the statement of the sum 
taken renders the allegation certain 
and specific. Davy v. Baker, 4 Burr. 
2471, 98 Reprint 2957’). 

23, Usher y. Walters, 4 Q. B. 5538, 
45 ECL 558, 114 Reprint 1007. 

[a] _Ascertainment of legal amount. 
—Plaintiff declared in debt against 
the sheriff, alleging that defend- 
ant had, in executing a fi. fa. 
against plaintiff, levied a sum of 
money named, including sums named 
severally for expenses and landlord’s 
rent; and that, contrary to the form 
of the statutes, he took of plaintiff 
more consideration and recompense 
than by the statutes there were al- 
lowed only, &c., naming the several 
sums, being”™at the rates severally 
named for poundage, for the war- 
rant, for execution of the warrant, for 
the man left in possession during 
the time named, for the sale, and for 
the certain certificate thereof, the 
excess being 41]. 7s. 94,, whereby 
and by force of the statute, and an 
action accrued to plaintif¢ to de- 
mand, &c., treble such excess. Held 
On special demurrer, that this dec- 
laration was bad for not showing 
how the several sums which could 
legally be taken were fixed, and of 
what items the excess was made up. 
Usher v. Walters, 4 Q. B, 5538, 45 ECL 
553, 114 Reprint 1007. 

24, Tanner v. Croxall, 17 N. J. L. 


Bons 

ani Stilson v. Tobey, 2 Mass. 

woo Stilson vy. Tobey, 2 Mass. 
27. Stilson v. Tobey, 2 Mass. 521, 
28. Henry v. Tilson, 17 Vt. 479. 
29. Miller v. Lockwood, 17 Pa, 248, 


same title, page and note number, 


; 


: 
j 


§§ 60-65] 


tain sum defendant received a certain amount 
greater than allowed by law.?° In an action to re- 
cover a penalty for the receipt of illegal fees for 
service of execution, the failure of the declaration 
to state from what court execution issued or to what 
court it was returnable is cured by verdict where 
the declaration states the parties and the date of 
the execution so that the charges may be pleadable 
in bar to another action for the same extortion.*} 
A declaration which contains no allegation that any 
person received any fees for the service of an 
execution is not cured by verdict.%2 

[§ 61] J. Issues, Proof, and Variance. Proof 
that extortionate fees were taken from a person 
other than the person alleged to be the party in- 
jured will not support a convictions A variance 
between allegation and proof as to material facts 
or circumstances surrounding the extortionate act is 
fatal.24 But a variance as to some immaterial fact 
is not fatal.*° A variance between allegation and 
proof as to the amount of money taken is not 
material.6 ‘ 

[§ 62] K. Evidence. Under the rules applic- 
able to the recovery of penalties generally,3* one 
seeking to recover a penalty has the burden of show- 
ing facts entitlng him thereto.3* In those jurisdie- 
tions in which a corrupt intent is essential to im- 
pose liability for a penalty *® the burden of estab- 
lishing such intent is upon plaintiff;#° and where 
it must be shown that defendant acted willfully and 
corruptly, it must be shown that he knew of a stat- 
utory provision for compensation.4+. Where, how- 
ever, the intent is not an element of the cause of 
action,*? the burden does not rest upon plaintiff to 
prove a corrupt intent.4® The burden is upon de- 
fendant to show that he acted under a mistake or a 
misapprehension of fact,44 so where good faith is 
regarded as a defense ** it must be established by 
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defendant.*¢ Where the motive, belief, or intention 
of defendant is in issue he may be allowed to tes- 
tify directly as to it.47 Evidence showing an unau- 
thorized taking of fees by an officer after receiving 
notice of claim of illegality and his refusal to make 
amends is sufficient to show a willful taking under 
the statute.48 

-[§ 63] L. Questions of Law and Fact. In juris- 
dictions where it is held that evil intent is in issue 
as an element of the offense, it is a question of fact 
for the jury to determine whether defendant was 
acting willfully and corruptly, or innocently and 
fairly, under the circumstances disclosed by the evi- 
dence. But under a statute making the taking of 
an illegal fee the gist of the offense, it is reversible 
error for the court to submit to the jury the ques- 
tion of whether or not the law had been violated 
where the illegal charge is proved by plaintiff and 
admitted by defendant.®° 

[§ 64] M. Judgment and Amount of Recov- 
ery.°! Under a statute giving treble damages for 
extortion, it has been held that plaintiff was entitled 
to three times the full amount of damages found by 
the jury, and not merely to the damages found by 
the jury plus treble costs.5?. Where a public officer 
makes out a fee bill containing several illegal 
charges, he is liable to only one penalty and not a 
separate penalty for each item.°? A statute making 
an officer liable if he ‘‘shall charge in his bill of 
costs for services not done, ete.,’’ is construed to be 
in affirmance of this rule.>4 

[§ 65] N. New Trial and Arrest of Judgment.®5 
A motion in arrest of judgment will be sustained 
because of essential allegations affecting plaintiff’s 
title to his action °° such as a failure to allege that 
anyone received the fees.57 But judgment will not 
be arrested when the defect is not in the title but 
in the form of declaring it.58 


30. Livermore v. Boswell, 4 Mass.) 87 NE 686. 51. Judgment in actions for pen- 
437. [a] Fee for marriage certificate. |alties generally see Penalties [30 
31. Livermore v. Boswell, 4 Mass.|—There is no conclusive presump-|Cyc 1350] 
437. tion that a justice of the peace 52. Buckle v. Bewes, 4 B. & C. 


32. Stilson v. Tobey, 2 Mass. 521. 

33. Bristow v. Sullivan, 6 B. Mon. 
(Ky.) 148; Shattuck v. Woods, 1 
Pick. (Mass.) 171; Lincoln v. Shaw, 
17 Mass. 410. 

34. Jackman v. Bentley,10 Mo. 293. 

35. Jackman v. Bentley,10 Mo. 293. 

36. Spence v. Thompson, 11 Ala. 
746; Fowler v. Tuttle, 24 N. H. 9; 
Overholtzer v. McMichael, 10 Pa. 139. 
? [a]. Reason for rule.—‘‘The whole 

penalty was incurred if anything 
more was taken than was allowed by 


the statute. It is not a case where the |. 


penalty is graduated according to the 
amount of the excess received above 
the lawful sum, as in the case of 
usury, where the true sum should be 
stated. The averment here stated a 
sum to which the defendant was en- 
titled, and the taking of a larger 
sum, and therefore stated a perfect 
cause of action. The proof showed 
that the defendant was entitled to 
a larger sum than that to which 
he was alleged to be entitled, and 
also that he demanded and received 
a larger sum than that to which he 
was in fact entitled. The material 
matter to be averred and proved was, 
that the defendant received of the 
plaintiffs a greater amount of fees 
than by law he was entitled to re- 
ceive.” Fowler v. Tuttle, 24 N. H. 9, 
23 


37. See Penalties [30 Cye 1557]. 

38. Burden of proof in civil ac- 
tions generally see Hvidence §§ 13- 
24, es, 
' 89. See supra § 37. 

40. Vogel at Brown, 201 Mass. 261, 
87 NE 686. 

41. Vogel v. Brown, 201 Mass. 261. 


knows the provision of R. L. c 204, 
§ 26, prescribing one dollar and twen- 
ty-five cents as the legal tee for 
solemnizing and certifying a mar- 
riage, and, although a trial judge 
in deciding a case on an agreed state- 
ment of facts might be justified in 
inferring such knowledge from the 
fact of the holding of the office, such 
an inference would be one of fact 
which he is at liberty not to draw. 
Vogel v. Brown, 201 Mass. 261, 87 NE 
686. 


42. See supra § 37. 
43. Wilson v. Barrett, 24 Pa. 
Super. 68. 


. 44, Fowler v. Tuttle, 24 N. H. 9 
Bowman v. Blyth, 7 E. & B. 26, 9 
ECL 26, 119 Reprint 1158. 

45. See supra § 37. 

46. Triplett v. Munter, 50 Cal. 644. 

47. Crawford v. Joslyn, 83 Vt. 361, 
76 A 108, AnnCas1912A 428. 

4g. Aikens vy. Simpson, 45 N. S. 
368, 18 CanCrCas 99. 

49. Hurd v. Atkins, 1 Colo. A. 449, 
29. P)-528. 

{a] Intentional neglect.—Although 
the record shows neglect on_ part 
of the clerk of the court in crediting 
upon his fee book, to the account of 
plaintiff, all moneys received in pay- 
ment of costs, the questions whether 
the errors were intentional and 
through a system of practice in- 
dulged for the purpose of wrongfully 
oppressing plaintiff, and extorting 
money from him, were proper ques- 
tions to be submitted for the con- 
sideration of the jury. Hurd v. At- 
kins, 1 Colo. A. 449, 29 P 528. 

_ 50. Wilson v. Barrett, 24 Pa. 
Super. 68, 
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154, 107 Reprint 1016. 

53. Bristow v. Sullivan, 6 B. Mon. 
(Ky.) 148; Lydick v. Palmquist, 31 
Nebr. 300, 47 NW 918; Tanner y. 
Croxall, 7, N.aJ. da. 332. 

54. Tanner vy. Croxall, 17 N. J. L. 
332, 334. 

55. New trial in actions for pen- 
anges generally see Penalties [30 Cyc 

56. Aechternacht v. Watmough, 8 
Watts & S. (Pa.) 162; Orton v. En- 
gledow, 8 Tex. 206. 

57. Stilson v. Tobey, 2 Mass. 521. 

58. Moor v. Boswell, 5 Mass. 306; 
Stilson v. Tobey, 2 Mass. 521. 

[a] Particular services not stated. 
—A failure to aver for what particu- 
lar services fees were taken is not 
ground for arrest of judgment, where 
it sufficiently appears that the de- 
mand for the penalty is for exces- 
sive fees for services provided for 
in the statute, and where there is 
an averment that the fees were will- 


fully and corruptly taken. Moor v. 
Boswell, 5 Mass. 306. 

[b] Received as fees.—‘‘The ob- 
jections to the declaration in this 


case are, that no person whatever is 
alleged to have received any fees for 
the service of the execution, and that 
the money supposed to be paid by the 
plaintiff is not alleged to have been 
paid on that account. This last ob- 
jection may be cured by the verdict, 
for it is a defective and untechnical 
manner of alleging that two dollars 
and twenty-five cents were réceived 
for fees in serving the execution, 
which sum exceeded the legal fees 
by one dollar and thirty-six ‘cents. 
But the first objection is fatal, no 
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[§ 66] O. Appeal and Error.5® The verdict of 
the jury on issues of fact is final where there is suf- 
ficient evidence in the case to support it.®° 


*EX TOTA MATERIA EMERGAT RESOLU- 
TIO.1 

EXTRA.2 Literally ‘‘Without,’’ or ‘‘outside 
of.’?* A Latin preposition, occurring in many legal 
phrases. In its simple form, it has been but lately 
admitted in English dictionaries; but its compound 
use is ancient.s ‘‘Extraordinary’’ gives a familiar 
instance of its use.® 

As a noun. Something beyond,’ in addition to,§ 
or in excess of what is due,® usual,'° or necessary ;*4 
something in addition to what is due, expected, or 
customary;!2 an added charge or fee;!* something 
done or furnished in addition to, or in excess of, the 
requirement of a contract ;1* something outside of or 
in addition to that exacted by a contract;'° labor or 
materials not called for by the original contract ;1¢ 
something not required in the performance of a con- 
tract.'" 

As an adjective. Beyond, or greater than, what 
is due, usual, expected, or necessary;1* being over 
and above what is required, due, expected, or 
usual;1°. more than what is usual, or than what is 
due, appointed, or expected ;?° additional ;?1 extraor- 
dinary ;22 supernumerary ;?°> supplementary,** as, ex- 
tra pay or work.?® 

Extra allowance. An extra allowance is not al- 
ways included within the term ‘‘costs,’’ but is a sum 
in addition to costs.26 It is sometimes described as 
a ‘‘further sum.’’ 27 


person whatever being charged with 


extortion.” Stilson v. Tobey, 2 Mass. 14, Fullerton 9 
521, 522. (Iowa) 115 NW 607, 611. 
59. Review of question of fact 15. Chicago Lumber, etc., 


generally see Appeal and Error 
§$§ 2830-2877. 


16. 


EXTORTION—EXTEA 


364, 374, 167 SW 219, 223]. 


ps ae 132 Iowa 282, 109 NW 780, 


[§§ 66-67 


[§ 67] P. Costs.*: Under some statutes, in ad- 
dition to treble damages, plaintiff is entitled to his 
costs. ®2 


Extra brakeman. One who has no regular employ- 
ment, but takes the place of a regular employee when 
off duty.?8 

Extra compensation. A compensation in addition 
to, in excess of, or larger than the compensation 
prescribed by law or settled by contract;?° compen- 
sation in addition to that allowed by law or con- 
tract ;°° one the payee is not entitled by law to de- 
mand, nor the payer obliged to pay. Extra com- 
pensation is such not merely for being greater or less 
than the contract, but properly because\it is outside 
the contract.22 As applied to public officers, the 
term refers to an additional payment for services 
performed.*? 

Extra conductor. In railroad parlance, the posi- 
tion in which a man is called upon to act in the 
capacity of conductor, without having continuous 
employment as such conductor.*4 

Extra good ore. The words as used in a mining 
contract do not refer merely to the quality of the 
ore, but require a quantity sufficient to justify min- 
prg..2? 

Extra judicium. Out of court.*® 

Extra poles. Poles used in constructing a double 
line of wires for carrying an electric current.3? 

Extra regnum. Out of the kingdom.*8 

Extra services.. As applied to services of officers, 
services incident to their offices for which compen- 
sation is not provided by law.®® 


[a] “Extra for steam heat.”—A 
lease by which the lessee agreed to 
pay extra for steam heat, at a certain 
rate per foot of radiating surface, 
means in addition to the rent re- 
served in the lease. Library Bureau 
v. Lothrop Pub. Co., 180 Mass. 372, 


Des Moines, 


Co.. Vv. 


Milwaukee, 81 


Des Moines, 


60. Hurd v. Atkins, 1 Colo. A. 449, Casgrain 
29° P 528. 3 Wis. 113, 51 NW 88, 89 
61. Costs generally see Costs 15 17. Fullerton vy. 
Gees (Iowa) 115 NW _ 607, 611. 


be liye) Ojune b 
62. Tyte v. Glode, 7 T. R. 267, 101 
Reprint 968. 

1. A maxim meaning “The ex- 
planation, construction or resolution 
should arise out cf the whole sub- 
ject matter.” Adams Gloss. [cit 
Wingate Max. p 68]. 

[a] Applied in: In re Lincoln Col- 
lege Case, 3 Coke pp 58a, 59b, 76 Re- 
print 764. 

2. Extra: 

Baggage see Carriers § 1570. 
Fare see Carriers § 1111. 
Session or term see Courts §§ 245- 

255; Statutes [86 Cyc 850, 944]. 

8. Carpenter v. State, 39 Wis. 271, 
284. 

4, Black L. D.; Carpenter v. State, 
39 Wis. 271, 284. 

5. Carpenter v. State, 39 Wis. 271, 
284, 

6. Carpenter v. State, 39 Wis. 271, 
284, 

7, Fullerton v. Des Moines, (Iowa) 
115 NW 607, 611. 

8. Fullerton v. Des Moines, (Iowa) 
115 NW 607, 611. 

9. Fullerton v. Des Moines, (Iowa) 
115 NW 607, 611. 


10. Fullerton v. Des _ Moines, 
(Iowa) 115 NW 607, 611. 
11. Fullerton v. Des Moines, 


(Iowa) 115 NW 607, 611. 

12. Webster Int. D. [quot Dis. op. 
Dallas County v. Lively, 106 Tex. 
364, 374, 167 SW 219]. 

13. Webster Int. D. [quot Dis. op. 
Dallas County v. Lively, 106 Tex. 


* By WILLIAM MORTIMER CROWTHER (Ex Tota 


18. Webster Int. D. [quot Dis. op. 
Dallas County v. Lively, 106 Tex. 


364, 374, 1467 SW 219]. 

19. Standard D. [quot Dis. op. 
Dallas County v. Lively, 106 Tex. 
364, 167 SW 219]. 

20. Century D. [quot Dis. op. 
Dallas County v. Lively, 106 Tex. 
364, 374, 167 SW 219]. 

21. Century D.; Standard D.; 


Webster D. [all quot Dis. op. Dallas 
County v.. Lively, 106 Tex. 364, 374, 
LOZ Siw, 221194. 

22. Standard D. [quot Dis. 
Dallas County v. Lively, 106 Tex. 
364, 374, 167 SW 219]. 

23. Webster Int. D. [quot Dis. op. 
Dallas County v. Lively, 106 Tex. 
364, 374, 167 SW 219]. 

24. Century D.; Standard D. [both 
quot Dis. op. Dallas County vy. Lively, 
106 Tex. 364, 374, 167 SW 219]. 

25. Webster Int. D. [quot Dis. op. 
Dallas County v., Lively, 106 *Tex. 
364, 374, 167 SW 219], 

26. Hascall v. King, 54 App. Div. 


441, 66 NYS 1112, 1114, 31 NyYCiv 
pice 207. See also Costs §§ 343- 

27. Hascall v. King, 54 App. Div. 
441, 66 NYS 1112, 1114, 31 NYCiv 
Proc 207. 


28. Louisville, etc., R. Co. v. Mul- 
finger, 80 SW 499, 26 KyL 3. 

Extra conductor see infra text and 
note 34. 

29. McGovern v. Mitchell, 78 Conn. 
536, 68 A 488, 441. 


words and phrases). 


op. | 


Materia Emergat Resolutio-Ex 


373, 62 NE 380. 

30. Dallas County y. Lively, 106 
Tex. 364, 167 SW 219, 220. 

31. McGovern v. Mitchell, 78 Conn. 
536, 63 A 488, 441. 

32. Carpenter v. State, 

271, 284 [quot Dallas County v. 
Lively, 106 Tex. 364, 374, 167 SW 
219]. See also Building and Con- 
struction Contracts §§ 186, 187. 

83. Hammitt v. Gaynor, 144 NYS 
123, 125. See also Officers [29 Cye 
1324]. 

Extra pay of soldier or sailor see 
Army and Navy § 88 et seq. 

Be aY pes Gu ete) Uns 2Colay 
oen, ex. Civ. A.’ 278, 279; 
SW 133. - 5 a 
“Brakeman” compared.— The 
“extra conductor” is more com- 
prehensive than that of “brakeman.” 
The former includes within its dis- 
tinction such persons as may be en- 
gaged as brakemen, -whereas the 
latter does not include the former. In 
other words, all extra conductors are, 
in a sense, brakemen, but all brake- 
men are not extra conductors. Stan- 
dard L., etc., Ins. Co. v. Koen, 11 Tex. 

Civ. ALJ273)"33) Siw 33) 137. 

35. Hall v. Chitwood, 106 Mo. A. 
568, 81 SW 208, 209. 3 

36. Adams Gloss. [cit Thomas vy. 
Sorrell, Vaugh. 330, 333, 124 Reprint 
1098]. : 

Bs a poster ne Sopra ent River 

ransmission Co., Mass. 528, 

NE 226, 228. a 

88. Forsyth v. Hall, 
CS) 29s 298: 

39. Miami County v. Blake, 21 Ind. 


39 Wis. 


Draper (U. 


tradicion inclusive except the Spanish 


oe 
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EXTRA—EXTRADICION 


Extra territorium. Beyond, without the terri- 
tory.1° 

Extra work. As used in a contract for the fur- 
nishing of materials and performance of labor, a 
term applicable to labor or materials not called for 
by such contract.*? 

Extra or wild train. A train which is not classi- 
fied on the time-tables, and is required to keep en- 
tirely out of the way of all regular trains of what- 
ever class.4?_ > 

EXTRACT. As a noun, a portion or fragment 
of a writing.*? As used in a customs tariff act, any- 
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thing drawn from a substance by heat, solution, dis- 
tillation, or chemical process, as essences, tinctures, 
and the like.## As a verb, as used in mining, the 
term covers the whole work necessary to make mar- 
ketable ore-mining, cleaning, and delivering to mar- 
ket.*6 

EXTRACTO. In Spanish law, an extract from a 
document or an abstract of it.*¢ 

EXTRADICION. In Spanish law, extradition, 
the ey. of an accused to a foreign state for 
trial.47 ; 


32, 34. See generally Officers [29,thing not required in its perform-, without working any chemical 

Cye 1324]. ance, the latter being something nec-| change.’ Procter v. U. S., 139 Fed. 
{a] “Extra pilot service.””— The | essarily required in the performance | 586, 588. 

Servia, [1898] P. 36, 48. of the contract, and without which [b] “Flavor” distinguished. — An 


40. Adams Gloss. [cit 1 Erskine 


it could not be carried out. Shields v. 


information charging that defendant 


Inst. tit 2 § 4; 2 Kent Comm. p 407]. 
See also Milne v. Moreton, 6 Binn. 
(Pa.) 349, 353, 6 AmD 466 (where 
the term is employed). 

41. Casgrain v. Milwaukee Co., 81 
Wis. 113, 117, 51: NW 88. See also 
Building and Construction Contracts 
§§ 186, 187. 

{a] “Extra” or “extras” in a con- 
tract for services and materials see 
Russell v. Sa da Bandeira, 13 C. B. 
N. S. 149, 106 ECL 149, 143 Reprint 


59. 

{b] “Additional work”’ distin- 
guished.— The distinction between 
“extra work” and “additional work” 
under a contract is that the former 
is work arising out of, and entirely 
independent of, the contract—some- 


New York, 84 App. Div. 502, 505, 82 
NYS 1020. : 

{c] “Granting of extra compensa- 
tion.”—Swift v. State, 26 Hun 508, 
SLO" [rev 89 IN Y: <52]. 

425 Eali. v." Chicago, ete: R., ‘Co, 
46, Minn. 439, 442, 49 NW 239. 


43. Black L. D. 

[a] “Transcript” distinguished.— 
McCracken v. Graham, 14 Pa. 209, 
210. 


44. Sykes v. Magone, 38 Fed. 494, 
497. See also Decoction 18 C. J. p 30; 
and generally Customs Duties § 30. 

[a] Extract of nutgalls is “an ar- 
ticle made by grinding nutgalls, di- 
gesting the powder, water, and fil- 
tering to remove impurities, a chemi- 


cal being added as a preservative, | 


sold in interstate commerce a liquid 
labeled “Flavor of Vanilla,’ which 
did not contain any extract of va- 
nilla, does not state a case of adul- 
teration or misbranding of vanilla 
extract in violation of the Food and 
Drugs Act of June 30, 1906 (34 U.S. 
St. at L. 768 c 3915 § 2), the words 
“extract” and ‘flavor’ - not being 
synonymous term. U.S. v. St. Louis 
Coffee, etc., Mills, 189 Fed. 191, 


193. ; 

45. Giersa v. Creech, (Mo. A.) 181 
SW 588, 590. See generally Mines 
and Minerals [27 Cye 516]. 

46. Escriche Diccionario. See Ab- 
stract-1°C. J. piieé4. | 

47. Escriche Diccionario and Sup- 
plemento. See Extradition post p 252. 


252 [25C.J.] 


EXTRADITION 
By Lronuarp Frevix Furp, LL.M., PH.D. 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 254] 


ANALYSIS 
I. DEFINITION [§ 1] p 254 


II. INTERSTATE EXTRADITION [§§ 2-51] p 254 
A. Foundation and Nature of Right [§ 2] p 254 
B. Statutory Provisions [§§ 3-4] p 255 
1. Federal [§ 3] p 255 
2. State [§ 4] p 255 
C. Authority or Duty to Demand or Deliver Persons Accused [§§ 5-7] p 255 
- 1. In General [§ 5] p 255 
2. Extradition to or from Territories [§ 6] p 255 
3. Extradition to or from District of Columbia [§ 7] p 256 
D. Hxtraditable Offenses [§ 8] p 256 ‘ 
K. Persons Who May Be Extradited [§§ 9-18] p 256 
1. In General [§ 9] p 256 
2. Charge of Crime [§ 10] p 256 
3. Status as Fugitive from Justice [§§ 11-16] p 257 
a. Necessity [§ 11] p 257 
b. Meaning of Term “Fugitive from Justice” [§§ 12-16] p 257 
(1) In General [§ 12] p 257 
(2) Purpose or Motive of Flight [§ 13] p 258 
(3) Escape or Violation of Parole [§ 14] p 259 
(4) Effect of Consent or Knowledge of Authorities or Complainant [§ 15] p 259 
(5) Effect of Punishment in Demanding State [§ 16] p 259 
4. Persons in Custody in Asylum State [§§ 17-18] p 259 
a. On Criminal Charge [§ 17] p 259 
b. On Civil Charge [§ 18] p 259 
F. Preliminary Detention [§ 19] p 260 
G. Requisition [§§ 20-27] p 261 
1. Necessity [§ 20] p 261 : 
2. Authority and Duty to Make [§ 21] p 261 
3. Application [§ 22] p 261 
4. Requisites and Contents [§§ 23-27] p 261 
a. In General [§ 23] p 261 
b. Accompanying Indictment or Affidavit [§§ 24-27] p 261 
(1) Necessity [§ 24] p 261 
(2) Sufficiency [§§ 25-26] p 262 
(a) Indictment [§ 25] p 262 
(b) Affidavit [§ 26] p 263 
(3) Authentication [§ 27] p 264 
H. Determination as to Rendition [§§ 28-33] p 265 
1. Powers and Duties of Executive in General [§ 28] p 265 
2. Questions to Be Determined [§ 29] p 265 
3. Proof of Essential Facts [§§ 30-31] p 266 
a. In General [§ 30] p 266 
b. Status of Accused as Fugitive [§ 31] p 266 
4. Matters to Be Considered [§ 32] p 267 . 
5. Hearing [§ 33] p 267. ; F 
I. Warrant [§§ 34-41] p 268 
1. Authority to Issue [§ 34] p 268 é 
2. Requisites [§§ 35-38] p 268 
a. Language and Contents in General [§ 35] p 268 
b. Statement of Charge of Crime [§ 36] p 268 
es RA of Flight from Justice [§ 37] p 269 
- Recital or Copy of Requisition or Papers Accompanyin 
3. To Whom Issued and Authority to ase [§ 39] p 260" oe 
4. Conclusiveness [§ 40] p 269 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number, 


EXTRADITION 


5. Revocation [§ 41] p 270 Lai 
J. Examination and Review of Proceedings by Courts [§ 42] p 270 
K. Discharge and Rearrest [§ 43] p 270 
L. Bail [§ 44] p 270 
M. Authority and Inability of Agent to Receive Fugitive [§ 45] p 271 
N. Proceedings after Return [§$ 46-50] p 271 

1. Effect of Illegal Rendition [§ 46] p 271 

2. Prosecution for Other Offenses [§ 47] p 272 

3. Subjection to Civil Process [§ 48] p 272 

4, Restraint as Insane Person [§ 49] p 272 

5. Extradition to Another State [§ 50] p 273 
O. Costs [§ 51] p 273 


lil. INTERNATIONAL EXTRADITION [§§ 52-112] p 273 
A. Nature of Right [§ 52] p 273 
B. Treaty and Statutory Provisions [§§ 53-56] p 274 
1. Treaties [§§ 538-55] p 274 
a. Validity and Enactment [§ 53] p 274 
b. Operation and Effect [§ 54] p 275 
ce. Construction [§ 55]. p 275 
2. Statutes [§ 56] p 275 
C. Extraditable Offenses [§§ 57-61] p 275 
1. In General [§ 57] p 275 
2. Criminality in Both Countries [§ 58] p 277 
3. Political Offenses [§ 59] p 277 
4. Escape after Conviction; Violation of Parole [§ 60] p 278 
5. Joinder of Offenses [§ 61] p 278 
. Persons Who May Be Extradited [§ 62] p 278 
. “Jurisdiction” and “Territority” [§§ 63-64] p 279 
1. In General [§ 63] p 279 
2. Vessels [§ 64] p 279 
. Authority to Entertain, Institute, or Conduct Proceedings [§ 65] p 279 
. Indictment or Warrant of Arrest in Foreign Country [§ 66] p 280 
. Requisition [§ 67] p 280 
Proceeding before Committing or Examining Magistrate [§§ 68-103] p 280 
1. Who May Act as Magistrate [§§ 68-70] p 280 
a. In United States [§ 68] p 280 
b. In England [§ 69] p 281 
ce. In Canada [§ 70] p 281 
2. Preliminary Requisition [§ 71] p 281 
3. Preliminary Mandate [§ 72] p 281 
4. Complaint [§§ 73-82] p 282 
a. Authority to Make [§ 73] p 282 
b. Particular Allegations [§§ 74-80] p 282 
(1) Authority of Commissioner [§ 74] p 282 
(2) Knowledge on Which Complaint Made [§ 75] p 282 
(3) Warrant or Other Proceedings in Demanding State [§ 76] p 283 
(4) Issuance or Description of Mandate [§ 77] p 283 
(5) Statement of Offense [§§ 78-80] p 283 
(a) In General [§ 78] p 283 
(b) Date [§ 79] p 284 
(c) Punishment [§ 80] p 284 
ce. Verification [§ 81] p 284 
d. Amendment [§ 82] p 284 
5. Provisional Arrest and Detention [§§ 83-89] p 284 
a. Right to Detain in General [§ 83] p 284 
b. Warrant [§§ 84-89] p 285 
(1) In General [§ 84] p 285 
(2) Precedent Complaint [§ 85] p 285 _ 
(3) Showing as to Authority of Commissioner [§ 86] p 285 
(4) Recital of Mandate [§ 87] p 285 
_ (5) Statement of Offense [§ 88] p 285 
(6) Where Hxecuted [§ 89] p 285 
6. Hearing [§§ 90-93] p 285 
a. In General [§ 90] p 285 
b. Adjournment [§ 91] p 286 . 
c. Examination of Witnesses [§ 92] p 286 
d. Record and Certificate [§ 93] p 286 
7. Evidence [§§ 94-99] p 286 
a. In General [§ 94] p 286 


coe) 


Ht byl 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


[25C.J5.] 253 


254 [250C.J.] 


EXTRADITION 


‘ [§§ 1-2 


b. Depositions, Affidavits, and Other Documentary Evidence [§§ 95-96] p 286 


(1) In General [§ 95] 


p 286 


(2) Certification [§ 96] p 288 
c. Evidence for Defense [§ 97] p 289 
d. Amount of Evidence [§§ 98-99] p 289 
(1) Criminality in General [§ 98] p 289 
(2) Identity of Prisoner [§ 99] p 291 
8. Commitment for Extradition [§ 100] p 291 


9. Rearrest [§ 101] p 
10. Bail [§ 102] p 292 


292 
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Habeas corpus to review extradition. proceedings see 
Habeas Corpus [21 Cyc 293, 328]. 


CROSS REFERENCES 


Limitations of prosecutions against fugitive from jus- 


tice see’ Criminal Law § 351. 


[§ 1] Extradition may be sufficiently defined to 
be the surrender by one state or nation to another 
of an individual accused or convicted of an offense 


outside of its own territory, and 


I. DEFINITION 


render. 


within the terri- 


torial jurisdiction of the other, which, being com- 


[§ 2] 


1. Terlinden v. Ames, 184 U. S. 
270, 289, 22 SCt 484, 46 L. ed. 534. 

2. Fong Yue Ting v. U. S., 149 
we S. 698, 709, 13 SCt 1016, 37 L. ed. 

Be 

“Strictly sneaking, ‘transportation,’ 
‘extradition,’ and ‘deportation,’ al- 
though each has the effect of remov- 
ing a person from the country, are 
different things, and have different 
purposes. ‘Transportation’ is by way 
of punishment of one convicted of an 
offense against the laws of the coun- 
try. ‘Extradition’ is the surrender to 
another country of one accused of an 
offense against its laws, there to be 
tried, and, if found guilty, punished. 
‘Deportation’ is the removal of an 
alien out of the country, simply be- 
cause his presence is deemed incon- 
sistent with the public welfare, and 
without any punishment being im- 
posed or contemplated, either under 
the laws of the country out of which 
he is sent, or under those of the 
country to which he is taken.” Per 
Gray, J., in Fong Yue Ting v. U. S., 
supra. 

Deportation: 
Under Chinese exclusion laws see 

Aliens §§ 100-116. 
Under immigration laws see Aliens 
§$ 61-66. 
Transportation see Criminal Law 
3194. 


§ 

38. U. S.—Ex p. Montgomery, 244 
Fed. 967; In re Kopel, 148 Fed. 505; 
i. S. Const arti, §52. 

Conn.,—Taft v. Lord, 92 Conn, 539, 
103 A 644, LRA1918E 545. 

Mich.—Malcolmson v. Scott, 56 


| turb 


II. INTERSTATE EXTRADITION 


A. Foundation and Nature of Right. The 
right of a state to demand the extradition or ren- 
dition by another state of a person who has com- 


Mich., 459, 23 NW 166. 
N. Y.—Peo. v. Hyatt, 172 N. Y. 
176, 182, 64 NE 825, 92 AmSR 706, 
60 DRA. 774, 17 N. Y. Cr. 79 Laff 188 
U. S. 691, 23 SCt 456, 47 L. ed. 657]. 
Okl.—Ex p. Owen, 10 Okl. Cr. 284, 
136 P 197, AnnCas1916A 522. 

“No person can or should be extra- 
dited from one state to another un- 
less the case falls within the con- 
stitutional provision.” Peo. v. Hyatt, 
172 N. ¥. 176," 182;) 6400NB 82ib. 992 
AmSR 706, 60 LRA 774, 17 N. Y. Cr. 
79 {aff 188 U. S. 691, 23 SCt 456, 47 
L. ed. 657 (overr in effect In re Fet- 
ter, 23 N. J. L. 311, 57 AmD 382; In 
re Dows, 18 Pa. 37; Matter of Money, 
20 Wash. 509, 72 AmSR 130, all of 
which held that the constitution 
merely regulated a previously exist- 
ing state right)]. To same effect In 
re Kopel, 148 Fed. 505; Ex p. Owen, 
10° Okl. Cr. 284, 1386 P 197, AnnCas 
1916A 522. 7 

[a] Reason for rule.—‘“The states- 
men who framed the Constitution 
were fully sensible, that from the 
complex character of the Govern- 
ment, it must fail unless the States 
mutually supported each other and 
the General Government; and that 
nothing would be more likely to dis- 
its peace, and end in discord, 
than permitting an offender against 
the laws of a State, by passing over a 
mathematical line which divides it 
from another, to defy its process, 


and stand ready, under the protection , 


of the State, to repeat the offence 
as soon as another opportunity of- 
fered.” Kentucky yv. Dennison, 24 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Removal of accused to another 
Criminal Law § 614 et seq. 


federal district see 


petent to try and punish him, demands the sur- 
It must be distinguished from transporta- 
tion and from deportation which also result in the 
removal of a person from the country.? 


mitted an offense against its laws and has there- 
after fled to the other state is founded upon the con- 
stitution of the United States.3 It is not dependent 


How. (U. S.) 66, 100, 16 L. ed. 717. 
(b] History.—“The necessity of 
this policy of mutual support, in 
bringing offenders to justice, without 
any exception as to the character and 
nature of the crime, seems to have 
been first recognised and acted on 
by the American colories ...as early 
as 1643, by ‘articles of Confedera- 
tion between the piantations under 
the Government of Massachusetts. 
the plantation under the Government 
of New Plymouth, the plantations 
under the Government of Connecti- 
cut, and the Government of New 
Haven, with the plantations in com- 
bination therewith.’ [See 2 Winthrop 
Hist. Mass. pp 121, 126]. ... When 
the thirteen colonies formed a Con- 
federation for mutual support, a 
similar provision was introduced, 
most probably suggested by the ad- 
vantages which the plantations had 
derived from their compact with one 
another. But, as these cotonies had 
then, by the Declaration of Independ- 
ence, become separate and independ- 
ent sovereignties, against which trea- 
son might be committed, their com- 
pact is carefully worded, so as to 
include treason and felony—that is, 
political offences—as well as crimes 
of an inferior grade. It is in the 
following words: ‘If any person, 
guilty of or charged with treason, 
felony, or other high misdemeanor, in 
any State, shall flee from justice. 
and be found in any of the United 
States, he shall, upon demand of the 
Governor or Executive power of the 
State from which he fled, be delivered 


<a 


§§ 2-6] 


on interstate comity, courtesy, or contract,‘ nor is it 
governed by the same principles as are applicable 
to international extradition,® although some authori- 
ties have regarded it as in the nature of a treaty 
stipulation between the states of the Union,® As the 
constitution, however, applies only to fugitives from 
justice * a state may in the exercise of its reserved 
sovereign power provide for the surrender of per- 
sons indictable for crime in another state, but who 
have never fled from it.§ 

[§ 3] B. Statutory Provisions — 1. Federal. 
The provisions of the federal constitution are gen- 
eral only, and the duty of providing by law the 
regulations necessary to carry the provisions into 
execution, devolved upon congress,? which has en- 
acted the necessary legislation.1° This statute has 
been declared constitutional.!! 

[§ 4] 2. State. Although the United States 
constitution and the acts of congress are part of the 
law of each state,!? states may pass laws in aid of 
the federal statutes,1* which must be complied with 
in so far as they are not inconsistent with the federal 
constitution and statutes,!* although there are dicta 
in some cases to the effect that all state legislation 
on this subject is unconstitutional.'® 
up and removed to the State having 
jurisdiction of his offence.’ [Art. 


Conf. art 4].’”’ Kentucky v. Dennison, 
24 How. (U. S.) 66, 100, 16 L. ed. 


TAG. 
[c] Removal proceedings. — (1) 
Extradition proceedings should be 


distinguished from removal of pris- 


EXTEADITION 


the terms used, that this compact 
was not to be regarded or construed 
as an ordinary treaty for extradition 
between nations altogether independ- 
ent of each other, but was intended | v. 
to embrace political offences against 16. 
the sovereignty of the State, as well 
as all other crimes.” 
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: [§ 5] ©. Authority or Duty to Demand or De- 
liver Persons Accused—l. In General. The duty 
of the governor of a state under the constitution of 
the United States to deliver up a person charged 
with erime in another state upon proper demand by 
the executive authority of the state from which he 
has fled is imperative in every case in which it 
arises.1® His authority to act is derived from the 
constitution and laws of the United States and is 
not dependent on the existence of any state statute.” 
The constitutional and statutory provisions will be 
strictly construed and all of the requirements of the 
statute must be respected,1® although a narrow inter- 
pretation will not be adopted in order to permit an 
offender against the laws of one state a permanent 
asylum in the territory of another state. A fugi- 
tive may not be arrested and delivered up by private 
persons without a warrant from the governor.”° 

[§ 6] 2. Extradition to or from Territories.21 
Although the United States constitution is silent as 
to extradition to or from territories,?? the extradition 
of fugitives from justice to or from a territory as 


well as to or from a state has been upheld by the 


courts under the federal statute 22 or under the laws 
of nations.24 This federal statute has been held 


Wash.—Gillis vy. Leekley, 38 Wash. 
156,80 P 300. 

15. Prigg v. Pennsylvania, 16 Pet. 
(U. S.) 539, 10 L. ed. 1060; Degant 
Michael, 2 Ind. 396. 

See infra § 28. 

17. - S.—Roberts v. Reilly, 116 

U. S. 80, 6 SCt 291, 29 L. ed. 544; Ex 


-_ proceeding by 


oner from one federal district to an- 
other for trial. Beavers v. Henkel, 
194 U. S. 73, 82, 24 SCt 605, 48 L. ed. 
882. (2) Removal of prisoner for 
trial see Criminal Law § 614 et seq. 

4 U. S.—Ex p. Montgomery, 244 
Fed. 967; Ex p. Morgan, 20 Fed. 298. 

Mass.—In re Op. of Justices, 201 
Mass. 609, 89 NE 174, 24 LRANS 


799. 
N. J.—In re Thompson, 85 N. J. 
Eq. 221, 96 A 102. a 
N. Y.—Peo. v. Hyatt, 172 N. Y. 176, 
64 NE 825, 92 AmSR 706, 60 LRA 
7174, 17 N. Y. Cr. 79 [aff 188 U.S. 
691, 23 SCt 456, 47 L. ed. 657]. 
Pa.—Com. v. Johnston, 12 Pa. Co. 


ni AipBex mA. 


Tex.—Ham v. State, 


645. : 
5. Biddinger v. New York City Po- 
lice Comr., 245 U. S. 128, 38 SCt 41, 
62 L. ed. 193; Lascelles v. Georgia, 
148 U. S. 537, 13 SCt 687, 37 L. ed. 
549; Knox v. State, 164 Ind. 226, 73 
NE 255, 108 AmSR 291, 38 AnnCas 
539; Peo. v. Cross, 135 N. Y. 536, 32 
NE 246, 31 AmSR 850 [aff 64 Hun 
348, 19 NYS 271]; Ex Pp. Owen, 10 
Oki. Cr. 284, 136 P 197, AnnCas1916A 
Pere language [of the federal con- 
stitution] was not used to express 
the law of extradition as usually pre- 
vailing among independents Me tve 
a summary 
J he ae oes bee, the use of which the 
closely associated states of the 
Union could promptly aid one an- 
other in bringing to trial persons ac- 
cused of crime by preventing their 
finding in one state an asylum 
against’ the processes of justice of 
another.” ,Biddinger Vv. New ety 
‘City Police Comr., 245 U. S. 128,-132, 
38 SCt 41, 62 L. ed. 193. 
International extradition see infra 
Ae Paeont ky v. Dennison, 24 How. 
6. entucky v. f Be 


though united as one nation for cer- 
tain specified purposes, are yet, so 
far as concerns their internal govern- 
ment, separate sovereignties, inde- 
pendent of each other, it was obvi- 
ously deemed necessary to show, by 


Kentucky v. 
Dennison, supra. 

7. Ex p. Hoffstot, 180 Fed. 240 
[aff 218 U. S. 665, 31 SCt 222, 54 L. 
ed. 1201]; In re Mokr, 73 Ala. 503, 
49 AmR 68; State v. Hall, 115 N. C. 
Tey 20 SE 729, 44 AmMSR 501, 28 LRA 
289. 

8. Innes v. Tobin, 240 U. S. 127, 
36 SCt 290, 60 L. ed. 562; Ex p. Reg- 
gel, 114 U.'S. 642, 5 SCt 1148, 29 L. 
ed. 250; Peo. v. Hyatt, 172 N. Y. 176, 
64 NE 825, 92 AmSR 706, 60 LRA 
174, 17 Ne YooCring ofa 188 _UsS: 
691, 23 SCt 456, 47 L. ed. 657]; State 
v. Hall, 115 N. C..811, 20 SE. 729, 
44 AmSR 501, 28 LRA 289; Ex p. 
Innes, (Tex. Cr.) 173 SW 291, 294 
[quot Cyc]. : 

9. Kentucky v. Dennison, 24 How. 
(U. S.) 66, 16 L.. ed. i 

10. See U. S. Rev. St. (4874) 
§§ 5278, 6279; 1 U. S.>St. lat. LL. 302. 

11. Prig v. Pennsylvania, 16 Pet. 
(U. S.) 539, 10 L, ed. 1060;-Ex p. 
Morgan, 20 Fed. 298. py. 

12. Ex p. Morgan, 20 Fed. 298. 

13. U. S.—Dennison v. Christian, 
196 U. 'S.0637, 25 SCt 795,149. Lived. 
630 [aff 72 Nebr. 703, 101 NW 1045, 
117 AmSR 817]; In re Roberts, 24 
Fed. 132 [aff 116 U. S. 80,6 SCt 291, 
29 L. ed. 544]; Ex p. McKean, 16 F. 
Cas. No. 8,848, 3 Hughes 23. 

Ala.—Ex p. State, 73 Ala. 503, 49 
AmR 63. 

Cal.—In re Rosenblat, 51 Cal. 285; 
Ex p. White, 49 Cal. 433. 

Colo.—In re Knowlton, 5 Cr. L. 
Mag. 250. : 

Fla.—Kurtz v. State, 22 Fla. 36, 1 


AmSR 173. : 
Ind.—Robinson vy. Flanders, 29 Ind. 


10. 

Mass.—Com v. Hall, 9 Gray 262, 69 
AmD 285; Com. v. Tracy, 5 Metc. 
36. 

Polistes p. Ammons, 34 Oh. St. 518. 
Pa.—Ex p. Butler, 18 AlbLJ 369. 
Tex.—Ex p. Goodman, 79 Tex. Cr. 
, 18 WwW 1120. 

oa: a S.— Innes v. Tobin, 240 U.S. 

127, 36 SCt 290, 60 L. ed. 562. 
Cal.—In re Romaine, 23 Cal. 585. 
Mass.—Com. v. Tracey, 5 Mete, 536. 
Pa.—Com. v. Johnston, 2 Pa. Dist. 

ieee p. Goodman, 79 Tex. Cr. 

67, 182 SW 1120; Ex p. Bergman, 60 

Tex. Cr. 8, 1830 SW 174. 


p. Smith, 22 F. Cas. No. 12,968, 3 Mc- 

Lean 121. 
Conn.—Ross.- v. Crofutt, 84 Conn. 

370, 80 A 90, AnnCas1912C 1295. 

Mass.—Opinion of Justices, 201 
Mass. 609, 89 NE 174, 24 LRANS 799. 

N. Y.—Peo. v. Brady, 56 N. Y. 182; 
Matter of Briscoe, 51 HowPr 422. 

Wash.—Gillis vy. Leekley, 38 Wash. 
156; 80 P 300. 

18. U. S.—Ex p. Hart, 63 Fed. 249, 
11 CCA 165, 28 LRA 801. 

Mich.—Malecolmson vy. Scott, 56 
Mich. 459, 23 NW 166. 

N. Y.—Peo. v. Brady, 56 N. Y. 182. 

Okl1.—Ex p. Owen, 10 Okl. Cr, 284, 
1386 P 197, AnnCas1916A 522. 

Tex.—Ex p. Cheatham, 50 Tex. Cr. 
51, 95) SW LOTT. 

19. Peo. v. Enright, 112 Misc. 568, 
577, 184 NYS 248. 

“The constitutional provision re- 
garding extradition from one state to 
another was adopted to promote jus- 
tice, to aid the states in enforcing 
their laws, and not to shield malefac- 
tors. The Supreme Court of the 
United States has emphatically an- 
nounced its adherence to the doctrine 
that a faithful and vigorous enforce- 
ment of the provisions relating to 
fugitives from justice is vital to the 
harmony and welfare of the state, 
and that, while a state should take 
care that the rights of its people 
are protected against illegal action, 
both it and the judicial authorities 
throughout the Union should equally 
take care that the provisions of the 
Constitution be-not so narrowly in- 
terpreted, as to enable offenders 
against the laws of a state to find a 
permanent asylum in the territory of 
another state.” Peo. v. Enright, 
supra, 

20. Botts v: Williams, 17 B. Mon. 
(Ky.) 687. 

21. Change from territorial to 
state government see infra § 8. 

22. U.S. Const. art 4 § 2. 

23. Ex p. Reggel, 114 U. S. 642, 
5 SCt 1148, 29 L..ed. 250; Ex p. 
Krause, 228 Fed. 547; Ex p. Morgan, 
20 Fed. 298; Ex p. McCarty, 56 Tex. 
Cr. 209, 119 SW 682, 133 AmSR 964; 
ire v. Leekley, 38 Wash. 156, 80 P 

00. 

24. In re Romaine, 23 Cal. 585; 
State v. Loper, 2 Ga. Dec. Pt. II, 33. 


296, [25'C. 04 
applicable to Porto Rico #5 but not to Indian reser- 
vations.?6 

{[§ 7] 3. Extradition to or from District of Co- 
lumbia. Separate federal statutes have made pro- 
vision for the extradition of fugitives from the Dis- 
trict of Columbia’ and to the District of Colum- 
bia.?8 

[§ 8] D. Extraditable Offenses. The words of 
the constitution ‘‘treason, felony or other ‘erime’’ 
include every offense made punishable by the law of 
the state in which it was committed, from the high- 
est to the lowest in the grade of offenses,?° including 
misdemeanors *° and statutory crimes,?! and inelud- 
ing acts which have been made crimes by statute 
since the adoption of the constitution and the pas- 
sage of the federal extradition statute.32 Some of 
the cases, however, seem to have held that the term 
‘‘other crime’’ means only indictable offenses of the 
grade of felonies,** and under the rules adopted by 
the Interstate Extradition Conference of 1877 de- 
mands for the extradition of persons charged with 
petty offenses are not to be made or honored except 
in special cases under aggravating cireumstances.*4 
It must be a definite and specific offense > of a 
strictly criminal public character,?* and not indefi- 
nite,** as ‘‘fraudulent appropriation of money.’? 38 
It is immaterial whether the’ offense charged is a 
erime under the laws of the state upon which the 
demand is made,*® although there are some early 
executive opinions to the contrary.4° Where the 
prisoner has broken his parole and escaped to an- 
other state, the basis of extradition has been held 


25. New York v. Bingham, 211 


EXTRADITION 


Conn.—Ross vy. Crofutt, 84 Conn. 


X [$§ 6-10 
to be the crime for which he was originally com- 
mitted and not the’ breaking of his parole.4*  Con- 
spiracy to escape from confinement in a hospital 
for the criminal insane may be an extraditable of- 
fense, where the statute makes an agreement to com- 
mit any act for the perversion or destruction of 
justice or the due administration of the laws a mis- 
demeanor if an overt act beside the agreement is 
done to effect.the object.42 The mere transition 
from territorial to state government is insufficient 
of itself to preclude the state from obtaining the 
return of a fugitive by extradition proceedings to 
answer for a crime committed by him against the 
territorial law; to prevent such return it must ap- 
pear that the offense no longer exists in the de- 
manding state.*# \ 

[§ 9] E. Persons Who May Be Extradited— 
1. In General. In order that a person may be 
extradited he must fall within the description con- 
tained in the constitutional and statutory provisions 
under which his extradition is sought.44 A person 
may be extradited although he has escaped from 
confinement in a hospital for the insane,*> but the 
governor of the asylum state may refuse to sur- 
render as a fugitive from justice one who is a citi- 
zen of that state and who has duly been adjudged a 
lunatic and detained as such in a place designated 
by the court of the asylum state.4é 

[§ 10] 2. Charge of Crime.*7 No person is sub- 
ject to extradition until a criminal charge has been 
made against him by regular judicial proceedings 
in the state which demands jurisdiction of him.#% 


38. Ex p. Slauson, 73 Fed. 666. 


U. S. 468, 29 SCt 190, 53 L. ed. 286 
[aff 148 Bed. 505]; Peo. v. Bingham, 
BS9 oN. Y.0124). Sly NE ois. [aff 117 
App. Div, 411, 102 NYS 878]. 

26. Ex p. Morgan, 20 Fed. 298, 

27. See U.S. Rev. St. (1874) § 843; 
Act of March 3, 1801 (2. U. S. St. at 


L. 115); and Hayes y. Palmer, 21 
App. (D. C.) 450. 

28, see UU. 9Ss ‘Rev.cy St.) (1878) 
§ 1014; and In re Buell, 4 F. Cas. 
No. 2,102, 3 Dill. 116. 

29. U. S— Lascelles v, Georgia, 


148 PSs 2537,513. SCt 687, 37) Li. ped. 
549; Ex p. Reggel, 114 U. S. 642, 
5 SCt 1148, 29 L. ed. 250; Taylor v. 
Taintor, 16 Wall. 366, 21 L. ed. 287; 
Kentucky v. Dennison, 24 How. 66, 16 
L. ed. 717; Ex p. Graham, 216 Fed. 
813; In re Burke, 4 F. Cas. No. 2,158; 
In re Leary, 15 F. Cas. No. 8,162, 10 
Ben. 197. 

Conn.—Ross v. Crofutt, 84 Conn. 
370, 80 A 90, AnnCas1912C 1295. 

Ga.—Barranger v. Baum, 103 Ga. 
465, 30 SE 524, 68 AmSR 113. 

Mass.—In re Brown, 112 Mass. 409, 
17 AmR 114. 

N. Y.—Peo. vy. Cross, 135 N. Y. 536, 
32 NE 246, 31 AmSR 850 [aff 64 Hun 
348, 19 NYS 271]; Peo. v. Donohue, 84 
NoYes 4383. Peos va Brady; 56° N.05Y. 
182; In re Clark, 9 Wend. 212. 

Wis.—State v. Stewart, 60 Wis. 
587, 19 NW 429, 50 AmR 388; In re 
Hooper, 52 Wis. 699,58 NW 741. 

30. U. S.—Ex p. Reggel, 114 U. S. 
642, 5 SCt 1148, 29 L. ed. 250. 

Conn.—Ross v. Crofutt, 84 Conn. 
37.0, 80 A 90, AnnCas1912C 1295, 

Ind.—Morton y. Skinner, 48 Ind. 
123. 4 

IN} ¥i.—Peo., vy. Brady, 56 Nv y.. 182: 
Matter of Heyward, 3 N. Y. Super. 
701, 1 CodeRep | 47. 

Oh.—State v. Hudson, 2 OhS&CP 
41j) 2°OhNP ‘1: 

Pa.—Com. v. Johnston, 2 Pa. Dist. 
673; Wetzel’s Case, 28 Pa. Co.. 379; 
Com. v. Johnston, 12 Pa. Co. 268. 

31. U. S—Reed v. U. S., 224 Fed. 
378, 140 CCA 64; In re Burke, 4 F. 
Cas. No, 2,158. 


370, 80. A 90, AnnCas1912CG 1295, 

N, Jin re Wetter; 28° Nid. i... 311, 
57 AmD 882. 

N. Y.—Peo. y. Donohue, 84 N. Y. 
438; In re Clarke, 9 Wend. 212. 

N. C—In:re Hughes, 61:-N.) GC. 57. 
eae s v. Hare, 36 Pa. Super. 
Vt.—In re Greenough, 31 Vt. 279. 

Wis.—State v. Stewart, 60 Wis. 
587. 19 NW 429, 50 AmR 388. 

32. In re, Leary, 15 F. Cas, No. 
8,162, 10 Ben. 197, 6 AbbNCas (N. a) 
43; In re Voorhees, 32 N. J. L. 141, 

33. Mass.—Davis’ Case, 122 Mass. 
€24; In re Brown, 112 Mass. 409, 17 
AmR 114. 
ae J.—In re Voorhees, 32 N. J. L. 

Pa.—Extradition Case, 9 Pa. Co. 27. 

Tex.—Ex p. Bergman, 60 Tex. Cr. 
8, 130 SW 174. 

Vt.—In re Greenough, 31 Vt. 279. 

84. See Opinion of Atty.-Gen.,) 28 
Pa, Dist. 1030. 

[a] In Pennsylvania, requisitions 
for extradition in cases of fornica- 
tion and bastardy will neither be 
granted nor honored. Opinion of 
Atty.-Gen., 28 Pa. Dist. 1030. 

35. Kentucky v. Dennison, 24 How. 
(U. 8.) 66, 16 L. ed. 717; Ex p. Slau- 
son, 73 Fed. 666; Katyuga v. Cos- 
grove, 67 N. J. L. 213, 50 A 679; 
Peo. vy. Donohue, 84 N. Y. 488; Peo. 
Vv: ‘Brady, 56 N.Y 182.0% 

36. Ex p. Thaw, 214 Fed. 423 [rev 
on other’ grounds 235 U. S. 432, 35 
SCt 137, 59 L. ed. 302]; Matter of 
Cannon, 47 Mich, 481, 11 NW 280; 
In re Tod, 12 S..D. 386, 81 NW 637, 
76 AmSR 616, 47: LRA 566. 

[a]. Tlustration.— “The absolut- 
ism of extradition. power involves 
neither a feasible nor a rational proc- 
ess for forcible return of persons 
escaping from idiocy, infancy, or in- 
Sanity guardianship custody.” Bx Dp. 
Thaw, 214 Fed. 423, 434 [rev on other 
grounds 235 U. S. 432, 35 Sct i Bey fe 
59 L. ed. 302]. 

87. Ex p. Slauson, 73 Fed. 666. 
See also infra text and note 49. 


For later cases, developments and changes in the law sec cumulative Annotations, 


Sufficiency of indictment or aff- 
davit see infra § 25. 
ann Ga.—Johrston y. Riley, 13 Ga. 
ooh Opinion of Judges, 24 AmJur 
Minn.—State v. Justus, 84 Minn. 
237, 87 NW 770, 55 LRA 325. 
N. J.—Katyuga vy. Cosgrove, 67 


Ni J: Li. 213, 60°A+679. 
N. Y.—Peo. v. Brady, 56 N. Y. 182; 
Matter of Hayward, 1 AmLJNS 271. 


40. Opinions of Gov. Seward, 2 
Seward Works 452; Opinion of Gov. 
Dennison in. Lago’s Case, 18 AlbLJ 


149. 

sane Matter of Gertz, 21 Hawali 
3. 

42. Drew v. Thaw, 235 U. S. 432, 


85 SCt 137, 59 L, 


ed. 302 [rev 214 
Fed. 423]. t 


43. Ex p. McCarty, 56 Tex. Cr, 
209, 119 SW 682, 133 AmSR 964. 

44. Reichman vy. Harris, 252 Wed. 
371, 164 CCA 295. See also cases 
infra this and following sections, > 

45. Drew vy. Thaw, 235 U. S. 432, 
Ay 137, 59 L. ed. 8302 [rev 214 Fed. 

46. Opinion of Atty.-Gen., 26 Pa. 
Dist: :477.: : 

47. Accompanying requisition with 
copy of affidavit or indictment see 
infra § 24. 

48. U.S.—In re Strauss, 197 U. §. 
324, 25 SCt 535, 49 L. ed. 774; Rob- 
erts v. Reilly, 116 U. S. 80, 6 SCt 291, 
29 L. ed. 544; Kentucky v. Dennison, 
24 How. 66, 16 L. ed. 717; Hughes vy. 
Pflanz, 138 Fed. 980, 71 CCA 234; Ex 
p. Morgan, 20 Fed. 298: Ex p. Me- 
Boar 16 F. Cas. No. 8,848, 3 Hughes 


Cal.—Ex p. White, 49 Cal. 433. 
es C,—Depoilly v. Palmer, 28 App. 
491 OW State v. Hufford, 28 Iowa 


Mich.—Peo. y. Stockwell, 135 Mich. 
341, 97 NW 1765. 

Nebr.—Forbes y. Hicks, 27 Nebr. 
111,.42 NW 898; Smith v. State, 21 
Nebr. 552, 82 NW 594. 


+ 


ee 


same title, rageand note number, __—_ 


§§ 10-12] 


The charge must be of a specific crime and not of 
It is the indictment or affi- 
davit and not the issuing of a warrant which con- 
stitutes the charge against the fugitive.°” The of- 
fense alleged must’ be a crime by the law of the 
demanding state, not necessarily of the state to 
A person remains 
charged with crime in the meaning of the constitu- 
tional and statutory provision although he has been 
convicted, while the judgment remains unsatisfied,*? 
and after a charge of crime has culminated in a con- 
vietion, the record of such conviction is sufficient 
evidence in extradition proceedings, the question of 
the sufficiency of the preliminary affidavits in the 
proceeding in which he was convicted becoming im- 


an indefinite wrong.*® 


which the fugitive has fied.> 


material.>3 


[§ 11]. 3. Status as Fugitive from Justice >4+— 
a. Necessity. Under the provisions of the federal 


Nev.—In re Waterman, 29 Nev. 288, 
89 P 291, 11 LRANS 424, 13 AnnCas 
926; Ex p. Lorraine, 16 Nev. 63. 

N. J.—Katyuga v. Cosgrove, 67 
INE SS 4.2.03, 50 '2A- 6-79. 

N. Y.—Peo. v. Brady, 56 N. Y. 182; 
Peo. v. Brooklyn City Prison, 60 Misc. 
525, 112 NYS 492. 

“In the strictest sense of the term 
a party is charged with crime when 
an affidavit is filed, alleging the com- 
mission of the offense and a warrant 
is issued for his arrest, and this is 
true whether a final trial may or 
may not be had upon such charge.” 
Per Brewer, J., in In re Strauss, 197 
WetS,- 824831) 25 “SEt- 635, 49 Tsed. 


774. 

49. Ex p. Slauson, 73 Fed. 666; 
Smith v. State, 21 Nebr. 552, 32 NW 
594. 


50. Tullis v. Fleming, 69 Ind. 15. 

51. In re Strauss, 126 Fed. 327, 
68 CCA 99; Webb v. York, 79 Fed. 
616, 25 CCA 133; Goodale v. Splain, 
42 App. (D. C.) 235; In re Renshaw, 
(Ss. D.) 99 NW 838; Rex v. Galloway, 
2. Alta, Ts: 258: 

52. Pflanz, 138 Fed. 
980, 71 CCA 234. 

53.. Hughes v. Pflanz, 138 Fed. 980, 
‘71 CCA 234. ve ; 

54. Showing as prerequisite to is- 

suance of warrant see infra § 37. 
* 55, Tennessee v. Jackson, 36 Fed. 
258, 1 LRA 370; In re Whittington, 34 
Cal. A. 344, 167 P 404; Taft v. Lord, 
92 Conn. 539, 542, 103 A 644, LRA 
1918E 545. See also cases infra 
§§ 12-15. 

“There must be, on the part of the 

person whose return is sought, a de- 
parture from the demanding State 
under such conditions as to consti- 
tute him a fugitive from justice, 
within the meaning of that term as 
it is used in this connection. Other- 
wise his arrest and detention in 1n- 
‘terstate extradition proceedings 1s 
not within the authority und protec- 
‘tion of the Federal Constitution and 
is unlawful.’ Taft v. Lord, supra. 
- 56. O'Malley v. Quigg, 172 Ind. 
850, 88 NE 611; State v. Hall, 115 
N. C. 811, 20 SE 729, 44 AmSR 501, 
28 LRA 289. 

57. Hyatt v. New York, 188 U. 8. 
691, 713, 28 SCt 456,-47 L. ed. 657; 


Taft v. ‘Lord, 92 Conn. 539, 103 A 
644, LURA1918E ‘545. es 
“We have found no case decided by 


‘this court wherein it has been held 
that the statute covered a case where 
the party was not in the State at the 
time when the-act is alleged: to have 
been committed. We think the plain 
meaning of the act requires snch 
presence, and that it was _ not in- 
tended to include, as a fugitive from 
the justice of a State, one who had 
-not been in the State at the time 
‘when, if ever, the offence was com- 
mitted, and who had not, therefore in 
fact, fled therefrom.” Hyatt v. New 
‘York, supra. 


[25 Cc. J.—9] 


EXTRADITION 


Justice’’—(1) 


58. U. S—Ex p. Montgomery, 244 
Fed. 967; Ex p. Smith, 22 F. Cas. No. 
12,968, 3 McLean 121. 


*Ala.—Ex p. Forbes, (A.) 85 S 599. 
Cal.—In re Thurber, 37 Cal. A. 571, 
174 P 112; Ex p. Shoemaker, 25 Cal. 


A. 551, 144 P 985. 
Conn.—Taft v. Lord, 92 Conn. 539, 
103 A 644, LRA1918E 545. 
Ga.—Dawson v. Smith, 103 SE 846. 
Kan.—State v. Wellman, 102 Kan. 
503, 170 P 1052, LRA1918D 949, Ann 
Cas1918D 1006 [cit Cyc]. 
Nev.—In re Roberson, 38 Nev. 326, 
149 P 182, LRA1915E 691. 


N. H.—State v. Clough, 71 N. H. 
594, 53 A 1086, 67 LRA 946. 

IN| Ya Peos'vi “Hyatt; L725 Ni CY? 
176, 64 NE 825, 92 AmSR 706, 60 
BRAY LTA AGEN. OX Cre (79> Patina 183 


U. S. 691, 23 SCt 456, 47 L. ed. 657]; 
Matter of Mitchell, 4 N. Y. Cr. 596. 

Tenn.—Herbert v. Coleman, 3 Tenn. 
Civ. A. 316, 329 [quot Cyc]. 

“No one can be corsidered a fugi- 
tive from justice and extraditable 
as such who has neither committed 
some crime in the demanding State, 
or therein done some overt act which 
was, and was intended to be, a ma- 
terial step in the accomplishment of 
a crime subsequently consummated 
somewhere. Acts wholly innocent in 
themselves and not intended as a 
step toward the accomplishment’ of 
a crime, are not acts incurring guilt, 
and cannot be made the basis of a 
charge that the actor, leaving the 
State, flees from justice as there ad- 
ministered.” Taft v. Lord, 92 Conn. 
539, 544, 103 A 644, LRA1918H 
545. 

[a] Mere absence from a state 
wherein a person is wanted to answer 
to a criminal charge does not render 
him a fugitive from justice. Taft v. 
Lord, 92 Conn. 539, 103 A 644, LRA 
1918E 545. ; 

{b] Mlustration.—A married man 
who left his wife and three children 
in New York, came to Connecticut to 
secure work,. making provision for 
their support, and sent them money 
to pay the expenses of their removal 
to Connecticut, cannot be returned 
to New York to answer a charge of 
abandonment of children as defined 
by the statute of that state, where 
his wife, having come to Connecti- 
cut, quarreled with him and returned 
to New York with the children, after 
which he failed to make provision for 
their support, nurture, or education. 
Taft v. Lord, 92 Conn. 539, 103 A 644, 
LRAI1918E 545. 

59. U. S.—Munsey v. Clough, 196 
We SY 8648525 9 SCt 282, 49 Ta. eas b15; 
Hyatt v. New York, 188 U. S. 691, 
23 SCt 456, 47 L. ed. 657; Ex p. Hoff- 
stot, 180 Fed. 240 [aff 218 U. S. 665, 
81 SCt 222, 54 L. ed. 1201]; Tennes- 


see v. Jackson, 36 Fed. 258, 1 LRA 
370. 

Ala.—In re Mohr, 73 Ala. 5038, 49 
AmR 68. : 


[250.3] 257. 


constitution and statutes enacted in aid thereof, it 
1s essential that the person whose return is sought 
should be a. fugitive from justice,®°> and in the ab- 
sence of a statute requiring him to do so, a governor 
may not surrender one who is charged with crime in, 
but is not an.actual fugitive from, another state.5¢ 
[§ 12] b. Meaning of Term ‘‘Fugitive from 
In General. 
fugitive from justice from a given state it is essen- 
tial that the person having been within the demand- 
ing state shall have left it and be within the juris- 
diction of the state from which his return is demand- 
ed,°* and that the person shall have incurred guilt 
before he left the former state and while bodily 
present therein.®* If he was only ‘‘constructively’’ in 
a state, committing a crime against it, although not 
personally within its borders, he has not fled from 
it and is not a fugitive from justice.5® The fact that 


To constitute one a 


Cal.—Ex p.' Shoemaker, 25 Cal. A. 
551, 144 P 985. 
ree C.—Hayes vy. Palmer, 21 App. 


Note peek lst Veo Smith)) 103 NSB 

Ind.—Hartman y. Aveline, 63 Ind. 
344, 30 AmR 217 (by statute). 

Iowa.—Jones v. Leonard, 50 Iowa 
106, 32 AmR 116. * 

Kan.—State v. Wellman, 102 Kan. 
503, 170 P 1052, LRA1918D 949, Ann 
Cas1918D 1006. 

Ky.—Ex p. Knowles, 16 KyL 263. 

Nev.—Ex p. Kuhns, 36 Nev. 487, 
137 P 83, 50 LRANS $507. 

N. H.—State v:.. Clough, 71: N. H. 
594, 538 A 1086, 67 LRA 946. 

N., Y.—Pé@o. v. Hyatt, 172 N. Y. 
176, 64 NE 825, 92 AmSR 706; Peo. 
v. McLaughlin, 145 App. Div. 513, 130 
NYS _458; Peo. v. Baker, 142 App. 
Div. 598, 127 NYS 382, 25 N. Y. Cr. 
498; Peo. vy. Chief of Police, 97! Misc. 
254, 162 NYS 845; Matter of Mitchell, 
a ING a one ©0059 66 : 

N. C.—State v. Hall, 115 N. @. 811, 
20 SE 729, 44 AmSR 501, 28 LRA 


289. 

oy rai eee v. Nolze, 34 Oh. St. 

Pa.—Spevak’s Case, 13 Pa. Co. 1483, 
Com. v. Trach, 3 Pa. Co. 65. 

Wyo.—Zulch yv. Roach, 23 Wyo. . 
335, 151 P 1101; Storey’s Case, 3 
CentrLJ 636. 

“It is clear to our mind that crimes, 
which are not actually, but are only 
constructively committed within the 
jurisdiction of the demanding State 
do not fall within the class of cases 
intended to be embraced by the Con- 
stitution or Act of Congress. Such 
at least is the rule, unless the crimi- 
nal afterwards goes into such State 
and departs from it, thus subjecting 
himself to the sovereignty of its ju- 
risdiction. The reason is, not that 
the jurisdiction to try the crime is 
lacking, but that no one can in any 
sense be alleged to have ‘fled’ from a 
State, into the domain of whose ter- 
ritorial jurisdiction he has never been 
corporally present since the commis- 
sion of the crime. And only this 
class of persons are embraced within 
either the letter or spirit of the Con- 
stitution, the purpose of which was 
to make the extradition of fugitive 
criminals a matter of duty, instead of 
mere comity between the States.” Hx 
es State, 73 Ala. 503, 512, 49 AmR 


3. 

“Tt is difficult to see how one can 
flee who stands still. That there 
must be an actual fleeing we think 
is clearly recognized by the Constitu- 
tion of the United States. The words 
‘who shall flee’ do not include a per- 
son who never was in the country 
from which he is said to have fled. 
... He must have been in the state, 
committed the crime, and _ fled.” 
Jones v. Leonard, 50 Iowa 106, 108, 
32 AmR 116. 


258 [250.J.] 


since the date of the alleged crime he has been in 
the state and then left it does not make him a 
fugitive,®° nor is a person a fugitive from justice 
merely because of the fact that he rendered himself 
liable to criminal prosecution in another state.®! It is 
not, however, necessary that the criminal shall have 
done within the demanding state every act necessary 
to complete the crime,®* but if in the case of a crime 
consisting of several acts or parts, the accused com- 
mits within the state any one of them and departs 
before the happening of other acts authorized or 
contemplated by him, he is a fugitive from the jus- 
It is sufficient that he does an 
overt act which is, and is intended to be, a material 
step toward accomplishing the crime, and then ab- 
sents himself from the state and completes the 
It is not necessary that the flight of the 
fugitive shall have been precipitate.® 


tice of that state.®* 


erime.®4 


60. Farrell v. Hawley, 78 Conn. 
150, 61 A 502, 112 AmSR 98, 70 LRA 
. 686, 3 AnnCas 874; Peo. v. Hyatt, 
172 N. Y. 176, 64 NE 825, 92 AmSR 
706 [aff 188 U. S. 691, 23 SCt 456, 
47 L. ed. 657]; Regan v. Jessup, 34 
MexaGiviwAL 4, TT (SW) 972. 

Gl.  Dattu-v.. Word, 92° Conn. 539, 
103 A 644, LRAI1918E 545. 

- 62 Taft v. Lord, 92 Conn. 539, 103 

A 644, LRA1918H 545. 

63. U.S.—Strassheim v. Daily, 221 
pes oS ol SCti558,)55' Lied) \ 735); 
Bx p. Montgomery, 244 Fed. 967; Ex 
p. Graham, 216 Fed. 813; In re Cook, 


49 ed. 833. [aff 146 U. S. 983, 13 
Sct 40, 36 L. ed.- 934]. 

D. C.—Hayes. v. Palmer, 21 App. 
450. ® 


Minn.—State v. Gerber, 111 Minn. 
132, 126 NW 482. 

Nev.—In re Roberson, 38 Nev. 326, 
149 P 182, LRA1915E 691. 


N. H.—State v. Clough, 71 N. H. 
594, 53 A 1086, 67 LRA 946. 
N. Y.—Peo. v. Gargan, 181 App. 


Div. 410; 168 NYS 1027, 36 N. Y. Cr. 
233; Peo. v. Baker, 142 App. Div. 598, 
127 NYS) 382, 25 N. Y. Cr. 498. 
Nee@——iIn re (Sultan, 115 N.C. 57, 
20 SE 375, 44 AmSR 433, 28 LRA 294. 
Pa.—Simmons vy. Com., 5 Binn, 617. 
[a] Applications of this rule have 
been made in cases of (1) conspiracy. 
Ex p. Montgomery, 244 Fed. 967; Peo. 
v. Baker, 142 App. Div. 598, 127 NYS 


382. (2) Desertion. State v. Gerber, 
111 Minn. 132, 126 NW 482; In re 
Roberson, 38 Nev. 3826, 149 P 182, 


LRA1915E 691. (3) False pretetses. 
Strassheim v. Daily, 221 U. S. 280, 
Sie OOts FOS ebb las ed. 78535) Bix!) p, 
Graham, 216 Fed. 813; In re Sultan, 
115 iN: C. 57, 20 SE 375, 44 AmSR 
433, 28 LRA 294. (4) Forgery. State 
v.' Clough, 71 N. H. 594, 53 A 1086, 
67 LRA 946. (5) Gambling house. 
Hayes v. Palmer, 21 App. (D. C.) 450. 
(6) Insolvent bank. In re Cook, 49 
Meat 833" [athi146: U.S. .183, 13 Set 
40, 86 LL. ed. 934]. (7) Larceny. 
Simmons v. Com., 5 Binn. (Pa.) 617. 

64. Hx p. Forbes, (Ala. A.) 85 S 
590; Taft v. Lord, 92 Conn. 539, 103 
A 644, LRA1918E 545. 

[a] For example.— Where peti- 
tioner for habeas corpus who aban- 
doned his wife and family in Michi- 
gan fled in furtherance of the crime 
of abandonment subsequently con- 
summated, it was a flight from jus- 
tice, rendering him liable to return 
to Michigan custody, although he 
was not in Michigan at the time 
when he is alleged to have committed 
the crime. Ex p. Forbes, (Ala. A.) 
85 S 590. 

65. Taft v. Lord, 92 Conn. 539, 103 
A 644, LRA1918E 545. 

66. U.S.—Innes v. Tobin, 240 U.S. 
127, 36 SCt 290, 60 L. ed. 562 [aff 
(Tex.Cr.)°173 SW 291]: Bassing’ v. 
Cady, 208 U. S. 386, 28 SCt 392, 52 
L. ed. 540, 13 AnnCas 905; Appleyard 
v. Massachusetts, 203 U. S. 222, 27 


EXTRADITION 
[§ 13] 


usual,®8 


SCt 122, 51 L. ed. 161, 7 AnnCas 1073; 
Moyer v. Nichols, 203 U. S. 221, 27 
SCt.\121, 51 L. ed, 160; Pettibone v. 
Nichols;) 203, (U.S ho2 ss 20 SCt. Lil: 
51 L. ed. 148, 7 AnnCas 1047; Rob- 
erts v. Reilly, 116 U. S. 80, 6 SCt 291, 
29 L. ed. 544; Ex p. Reggel, 114 U. S. 
642, 5 SCt 1148, 29 L. ed. 250; Ken- 
tucky v. Dennison, 24 How. 66, 16 
Ti} Cds TAT x= pela Dhaw,c1a14) eed, 
423 [rev on other grounds 235 U. S. 
432, 35 SCt 1387, 59 L. ed. 302]; Ex 
p. Hoffstot, 180 Fed. 240 [aff 218 U.S. 
665, 31: SCt 222, 54.1, ‘ed..1201]; Bx 
p. Pierce, 155 Fed. 663 [aff 210 U.S. 
381,y428 PO OE U1 Ss) OZ ein: edie mllals i]s 
Hughes vy. Pflanz, 138 Fed. 980, 71 
CCA 234; In re Bruce, 132 Fed. 390 
[aff 1386 Fed. 1022, 69 CCA 342]; In 
re Strauss, 126 Fed. 327, 63 CCA 99; 
Bruce v. Rayner, 124 Fed. 481, 62 
CCA 501; Eaton v. West Virginia, 91 
Fed. 760, 34 CCA 68; In re Bloch, 
87 Fed. 981; In re White, 55 Fed. 
54, 5 CCA 29; Ex p. Brown, 28 Fed: 
653; In re Jackson, 13 F, Cas. No. 
7,125, 2 Flipp. 183; Ex p. McKean, 16 
F. Cas. No. 8,848, 3 Hughes 23; Ex p. 
Smith, 22 F. Cas. No. 12,968, 3 Mc- 
Lean 121. 

Cel. Ex p. White, 49 Cal. 4338. 

Conn.—Taft v. Lord, 92 Conn. 539, 
103 A 644, LRA1918H 545; Farrell v. 
Hawley, 78 Conn. 150, 61 A 502, 112 
AmSR 98, 70 LRA 686, 3 AnnCas 874. 
ri C.—Depoilly vy. Palmer, 28 App. 

Ga.—Kelly v. Mangum, 145 Ga. 57, 
88 SE 556. 

Ind.—Hartman y. Aveline, 63 Ind. 


344, 30 AmR 217. But see Degant 
v. Michael, 2 Ind. 396 (apparently 
holding that purpose of escaping 


punishment is essential). 

Ind. T.—Ex p. Dickson, 69 SW 643. 
AA Dae 9 v. Wise, 126 NW 

Kan.—State v. Wellman, 102 Kan. 
503, 170 P 1052, LRA1918D 949, Ann 
Cas1918D 1006 [cit Cyc]. 

Me.—Opinion of Gov. Fairfield, 24 
AmJur 226. % 

Mass.—Duddy’s “Case, 219 Mass. 
548, 107 NE 364. 

Minn.—State vy. Gerber, 111 Minn. 
122, 126 NW 482; State v. Bates, 101 
Minn. 303, 112 NW 260; State v. Rich- 
ter, 37 Minn. 436, 35 NW 9.° P 

Miss.—Ex p. Edwards, 91 Miss. 621, 
44 S§ 827. 

Mo.—Ex p. Wernhause, 202 Mo. A. 
245, 216 SW 548. 

Nebr.—Dennison y. Christian, 72 
Nebr. 703, 101 NW 1045, 117-AmSR 
817 [aff 196 U. S. 637, 25 SCt 795, 
Apr ods 630]. 

ev._In re Waterman, 29 Nev. 288, 
eae 291, 11 LRANS 424, 13 AnnCas 


toy J.—In re Voorhees, 32 N. J. L. 

N. Y.—Peo. vy, Hyatt, 172 N. Y. 
176, 64 NE 825, 92 AmSR 706, 60 LRA 
iE beled Nee Cre 700 ath ii8e,- cin 
691, 28 SCt 456, 47 L. ed. 657]; Peo. 


ee 


Nae, 
[§§ 12-13 


(2) Purpose or Motive of Flight. To 
be a fugitive from justice, in the sense of the act 
of congress, it is. not necessary that the person 
charged should have left the state in -which the 
crime is alleged to have been committed, tor the 
purpose of avoiding a prosecution anticipated or 
begun, but simply that, having within a state com- 
mitted a crime against its laws, he has left its juris- 
diction, and is found within the territory of another 
state, when he is sought to be subjected to its crim- 
inal process to answer for his offense.®¢ 
which induced the departure of the accused person 
from the demanding state is immaterial,®? although 
there is some authority to the effect that conscious- 
ness of guilt may be a necessary element in proving 
the accused to be a fugitive in a elas 
known to a single locality, not general, or even 
A person may be a fugitive, although he 


The motive 


of crimes 


vy. Pinkerton, 17 Hun 199 [aff 77 N. Y. 
245]; Peo. v. Benham, 71 Misc. 345, 
128 NYS _ 610; Peo. v. Gardner, 2 
Johns, 477. \ 

N. C.—State v. Hall, 115 N. C. 811, 
20 SE 729, 44 AmSR 501, 28 LRA 
289; In re Sultan, 115 N. GC. 57, 20 
SE 375, 44 AmSR 433, 28 LRA 294. 

N. D—Matter of Galbreath, 24 
N. D. 582, 189 NW _ 1050. 

Oh.—Johnson vy. Ammons, 4 CineL 
Bul _ 189, 6 Oh. Dec. (Reprint) 747, 7 
AmLRec 662. 

Okl.— Ex p. Williams, 10 Okl. Cr. 
344, 186 P 597, 51 LRANS 668. 

Pa.—Simmons y. Com., 5 Binn. 617; 
Com. v. Hare, 36 Pa. Super. 125; 
Hall’s Case, 6 PaLJ 418. 

Ga C.—Ex p. Swearingen, 13 S. CG 

S. D.—In re Tod, 12 S. D. 386; 81 
NW 637, 76 AmSR 616, 47 LRA 566. 

Tex.—Hibler v. State, 43 Tex. 197; 
Ex p. McDaniel, (Cr.) 173 SW 1018; 
Regan v. Jessup, 34 Tex. Civ. A. 74, 
77 SW 972; Ex p. Bergman, 60 Tex, 
Cr. 8, 130 SW 174; Coleman v. State, 
DS oT ex Creo sel dio) We MW. 

Wash.—In re Foye, 21 Wash, 250, 
STIR B25. 

Wis.—Ex p. Henke, 177 NW 880. 
Bere Seca wee Vv. por 23 Wyo. 335, 

; Ryan y. Rogers, 21 oO. 
311, 132 P’ 95. pe pop al <3 

67. U.S.—Drew vy. Thaw, 235 U. & 
432, 35 SCt 137, 59 L. ed. 302 [rev 
214 Fed. 423]; Appleyard v. Massa- 
chusetts, 203 U. S. 222, 27 SCt 122, 
51 L. ed. 161, 7 AnnCas 1073; Ex p. 
Hoffstot, 180 Fed. 240 [aff 218 U. S, 
665, 31 SCt.222, 54 L. ed. 1201]; In 
re Bloch, 87 Fed. 981; In re White, 
55 Med. 54, 5 CCA 29. 
ie C.—Depoilly v. Palmer, 28 App. 

Ga.—Hart v. Mangum, 146 Ga. 497, 
91 SE 543; Kelly v. Mangum, 145 Ga, 
57, 88 SE 556. 

Minn.—State y. Richter, 37 Minn, 
436, 835 NW 9. 

Miss.—Ex p. Edwards, 91 Miss. 
621, 44 S 827. 

N. C.—In re Sultan, 115 N. C. 57, 
20 SE 375,44 AmSR 433, 28 LRA 294. 

68. Opinion of Atty.-Gen. of Mass. 
in Vinal Case (1890); Peo. v. Hig- 
gins, 109 Mise. 328, 178 NYS 728. 

[a] Dlustration. — Where one, 
while a few days in New Jersey, 
married a woman there and immedi- 
ately returned to New York with her, 
and several days later the woman 


had epileptic fits and admitted that’ 


she and her parents had deceived and 
defrauded the husband as to her 
physical condition, and had fraudu- 
lently sworn’ in New Jersey as to her 
health in connection with obtaining a 
marriage license, and asked the hus- 
band to take her back to her parents’ 
home in New Jersey, which he did 
after bringing an action in New York 
for annulment of the marriage, re- 
maining in New Jersey only a few 
minutes, the husband could not be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 18-18] 


left the state on legitimate business © or was re- 
turning to his home in another state,?° or was in- 
duced to come to the asylum state by fraud.” 

[§ 14] (8) Escape or Violation of Parole. An 
indicted *? or convicted prisoner who escapes 7° may 
be a fugitive from justice. One convicted of a crime 
who has been paroled and violates such parole by 
escape into another state may be extradited there- 
from.7* So-also one who leaves the state after his 
parol has been revoked and his rearrest ordered,*® 
although he does not flee to the asylum state until 
his term of imprisonment would have ended.*® 

[§ 15] (4) Effect of Consent or Knowledge of 
Authorities or Complainant. The person may be a 
fugitive from justice although he has left the state 
with knowledge of the state authorities after dis- 
missal of a first indictment.77 It has been held that 
one who leaves the state with knowledge and con- 
sent, of the complainant is not a fugitive from jus- 
tice?’ but the weight of authority holds that such 
consent does not prevent him from being a fugi- 
tive.7? A person leaving a state in the custody of 
an officer is not a fugitive.8° One who is turned 
over to the federal court by a state to serve out 
a sentence imposed in that jurisdiction in another 
state may, upon the termination of such sentence, 
be retaken as a fugitive from justice through extra- 
dition proceedings.*? 


é § 
considered a “fugitive from justice’ ;SW_ 382. 


when he returned to New York, as- 
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76. Ex p, Carroll, (Tex. Cr.) 217 
W 382. 


[25C.J.] 259 


[§ 16] (5) Effect of Punishment in Demanding 
State. One who is not amenable to further pun- 
ishment in the demanding state cannot be extradited 
as a fugitive from justice.%? 

[§ 17] 4. Persons in Custody in Asylum State— 
a. On Criminal Charge. If at the time of the de- 
mand the accused is held on a eriminal charge in 
the state where he is a fugitive, he need not be 
surrendered until after the judgment of that state 
is satisfied.£* But the executive of the asylum state 
may relinquish the prisoner by waiving its juris- 
diction before the fugitive’s arrest,®* after his ar- 
rest,8> upon his acquittal,’* or after his conviction 
pending an appeal,’’ but not while sérving a penal 
sentence,®* and by statute in some jurisdictions it is 
specifically provided that if the demanded person is 
in custody upon a judgment of conviction of crime 
he eannot be delivered up until he is legally dis- 
charged therefrom.’® Even if custody of the pris- 
oner has been obtained by requisition he may be 
extradited to another state on the receipt of a 
requisition from that state.°° One who has been ar-. 
rested upon a warrant issued by the governor, upon 
demand of the governor of another state, for ex- 
tradition and who is at large on bail is not held 
for erime within the state preventing his extra- 
dition.® ; 

[§ 18] b. On Civil Charge, That the accused 


eign state had, under agreement with 
the prosecuting attorney and the per- 
son from whom the property was 


suming that leaving his wife in New NS) 


Jersey was wife desertion, and a 
statutory offense in New Jersey, the 
husband not being conscious of any 
guilt at any time. Peo. v. Higgins, 
109 Misc. 328, 178 NYS 728. 

69. In re White, 55 Fed. 54, 5 CCA 
29; Leonard v. Zweifel, 171 Iowa 522, 
151 NW 1054. 

70. U. S.—Roberts v. Reilly, 116 
U. S. 80, 6 SCt 291, 29 L..ed. 544 (aff 
24 Fed. 132]; Im re Keller, 36 Fed. 
681; In re Roberts, 24 Fed, 132 [aff 
116.U.'S. 30, 6. SCt 291, 29° L. ed. 
544]. 

tp ne re Hess, 5 Kan. A. 763, 
“48 P 596. 

Mass.—Kingsbury’s Case, 106 Mass. 
223. : 

Nebr.—Dennison vy. Christian, 72 
Nebr. 703, 101 NW 1045, 117 AmSR 
817 [aff 196 U. S. 637, 25 Sct 795, 
49 L. ed. 630]. 
ae Y.—Adams’ Case, 7 LawRep 386. 

N. G—In re Sultan, 115 N. Co bil; 
20 SE 375, 44 AmSR 433, 28 LRA 294. 

Oh.—Johnson v. Ammons, 6 Oh. 
Dec. (Reprint) 747, 7 AmLRec 662. 
G—Ex p. Swearingen, 13 S. C 


Ss 

‘ra. Bx p, Brown, 28 Yea. $59.0 
eases Strauss, 126 Fed. 
faiuae tne Dickson, 4 Ind. T. 
Pbgeaiorn Pa Dolan 101 Mass. 219. 


N. H.—Staté vy. Clough, TING EL. 
594, 53 A 1086, 67 LRA 946. 
Ney In re’ Hope, 10 NYS 28, 7 
Sy. Cr, 406. 
» DeIn re Renshaw, 18 S. D. 32, 


Ss. 
99 NW 83, 112 AmSR 778; In re Tod, 


12 S. D. 386, 81 NW 637, 76 AmSR 
6, 47 LRA 566. 

Paro ane p. Bergman, 60 Nex* Cr. 

8, 130 SW_ 174. , 
74, U. S.—Hughes v. Pflanz, 138 

Fed. 980, 71 CCA 234. , 
Conn.—Drinkall __ v. Spiegel, 68 

Conn. 441, 36 A 830, 36 LRA 486. 
Hawaii.—Matter of Gertz, 21 Ha- 
aii 526. 

MMO. Bix p. Wernhause, 202 Mo. A. 

245, 216 SW 548. 
Bie p. Williams, 10 Olin Cr. 


51 LRANS 668. 
Sheriff, 38 Pa. Co. 55. 
(Tex. “Cr,)> 217 


$44, 136 P 597, 
Pa.—Com. Vv. 
75, Ex p. Carroll, 


77, Bassing v. Cady, 208 U. S. 386, 
ence 392, 52 L. ed. 540, 13 AnnCas 
7g.) In re: Tod, 12 “S.-. Do 386,81 
NW 637, 76 AmSR 616, 47 LRA 566. 
79. Ind.—Reed v. Carrigan, 129 
NE 3; 

Iowa.—Leonard. v. Zweifel, 171 
Iowa 522, 151 NW _ 1054. 

Minn.—State v. Wagener, 145 Minn. 
377, 177 NW 346. 

N. D.—Matter of Galbreath, 24 
N. D. 582, 139 NW 1050. 

Wis.—Ex p. Henke, 177 NW 880. 

[a] Reason for rule.—‘‘A criminal 
offense is not a mere offense against 
an individual, subject to be con- 
doned by acts of the injured party, 
but it is an offense against a sover- 
eign state, and no individual, even 
though he be the complaining wit- 
ness, has power or authority to con- 
trol the action of the sovereign in 
vindicating its dignity by punishing 
an infraction of its laws.’ Reed v. 
Carrigan, (Ind.) 129 NE 8, 9. 

{b] For example.—A person ac- 
cused of a fraudulent sale of cor- 
porate stock in Michigan cannot es- 
cape extradition by showing that the 
alleged defrauded person was instru- 
mental in sending him beyond the 
boundaries of the state on matters 
concerning the corporation and its 
operations, accused claiming that for 
that reason he was not a fugitive 


from justice. Reed _ v. Carrigan, 
(Ind.) 129 NE 8. 
80. In re Whittington, 34 Cal. A. 


344, 167 P 404; In re Maney, 20 Wash. 
509, 55 P 930, 72 AmSR 130. 

[a] For example, one who has 
been voluntarily turned over by au- 
thorities of one state to those of 
another under process of extradition 
to answer to charge of crime in lat- 
ter state is not a fugitive from jus- 
tice from the former state. In re 
Whittington, 34 Cal. A. 344, 16% P. 
404. 

81. Peo. v. Benham, 71 Mise. 345, 
128 NYS 610. 

g2. Ex p. Wernhause, 202 Mo. A. 
245, 216 SW 548. See Drinkall v. 
Spiegel, 68 Conn. 441, 386 A 830, 36 
LRA 486 (recognizing rule). 

{a] For example, where one ar- 
rested under extradition proceedings 
based on a charge of larceny in a for- 


stolen, made restitution and was re- 
leased by consent of the probation 
officer under the laws of the foreign 
state, accused was not a fugitive 
from justice. Ex p. Wernhause, 202 
Mo. A. 245, 216 SW 548. 


83. U. S.—Roberts v. Reilly, 116 
U. S.-80, 6 SCt 291, 29 Tu. ed. 544; 
Taylor v. Taintor, 16 Wall. 366, 21 
L. ed. 287. 


Ga.—Kelly v. Mangum, 145 Ga. 57, 
88 SE 556. 

Ind.—Cozart v. Wolf, 185 Ind. 505, 
112 NE 241; Hackney v. Welsh, 107 
Ind. 2538, 8 NE 141, 57 AmR 101. 

Kan.—In re Hess, 5 Kan. A. 7638, 48 
P 596. 

Mass.—Ex p. Graves, 128 NE 867; 
In re Op. of Justices, 201 Mass. 609, 
89 NE 174, 24 LRANS 799. 
ey J.—In re Troutman, 24 N. J. L. 

N. Y.—Pe2o. v. Hagan, 34 Misc. 85, 
69 NYS 475; Matter of Briscoe, 51 
HowPr 422, 3 CentrLJ 604. 

KO wero v. Allen, 2 Humphr. 

Tex.—Ex p. McDaniel, (Civ. A.) 
173 SW 1018; Ex p. Hobbs, 32 Tex. 
Cr. 312, 22 SW 1035, 40 AmSR 782. 

84. Roberts v. Reilly, 116 U. S. 80, 
6 SCt 291, 29 L.. ed. 544. 

85. Hart v. Mangum, 146 Ga. 497, 
91 SE 543; In re Hess, 5 Kan. A. 7638, 
48 P 596; Peo. v. Hagan, 34 Misc. 
85, 69 NYS 475. é 

Effect upon bail see Bail § 281. 

x 86. ain p. Walters, 106 Miss. 439, 
48 


87. Peo. v. Hagan, 34 Misc. 85, 
69 NYS 475. 
88. In re Op. of Justices, 201 


Mass. 609, 89 NE 174, 24 LRANS 799. 
89. See statutory provisions; and 
Carpenter v. Lord, 88 Or. 128, 171 P 


577, LRA1918D 674. 
[a] Person on parole.—A_ con- 
victed person, on parole under a 


judgment, is in “custody,” within 
Lord L. § 1874, providing that one 
in custody upon conviction of crime 
cannot be extradited. Carpenter_v. 


Tord: 88 Ors 128) L7Le R77, ERA 
1918D 674. 

90. Hackney v. Welsh, 107 Ind. 
253, 8 NE 141, 57 AmR 101; Ex p. 


(lex. Cr.) Ass WieZo? 


Innes, { 
Ex p. Graves, (Mass.) 128 NE 


91. 
867. 


260 [250.J.] 


is already in custody on a civil charge in the state 
to which he has fled is no excuse for a refusal by 
the executive of that state to comply with the requi- 
sition of the governor of another state,9? although 
in some jurisdictions the opposite rule of law has 
been laid down by the courts ** or by statute. 

F. Preliminary Detention. 
from justice may by common law be arrested and 
detained by judicial proceedings pending the arrival 
of a demand from the state from which he fled.%® 
He may, however, be detained only for the time 
within which a requisition might reasonably ar- 
rive,°® and there is no obligation to afford him rea- 
sonable oppoftunity to sue out writ of habeas cor- 
pus.*? This right of detention is now generally dealt 
with by statutes °* which have been held to be con- 


[§ 19] 


92. In re Rosenblat, 51 Cal, 285; 
Harriott’s Petitioner, 18 R. I. 12, 25 
A 349. 

93. In re Troutman, 24 N. J. L. 
634 


94, See statutory provisions; and 
Matter of Briscoe, 51 HowPr (N. Y.) 
422 


95. U. S.—Union Pac. R. Co. v. 
Belek, 211 Fed. 699; Ex p. McKean, 
16 F. Cas. No. 8,848, 3 Hughes 23. 

Ala.—Morrell vy. Quarles, 35 Ala. 
5 


44, 

Del.—State v. Buzine, 4 Del. 572. 
Ga.—State v. Loper, Ga. Dec. Pt. 

‘II 33; State v. Howell, R. M. Charlt. 
0 


120. 

Ind.—Hackney v. Welch, 107 Ind. 
258, 8 NE 141, 57 AmR ‘101. 

Mich.—Malcolmson y. Scott, 56 
Mich. 459, 23 NW 166. 

N. J.—In re Fetter, 23 N. J. L. 311, 
57 AmD 382. 

N. Y.—Peo. v. Warden City Prison, 
83 App. Div. 456, 82 NYS 439 [app 
dism 184 N. Y. 560 mem, 76 NE 1103 
mem]; Ex p. Smith, 5 Cow. 273; Peo. 
v. Schenck, 2 Johns. 479; Peo. v. 
Wright, 2 Cai. 213; Matter of Wash- 
burn, 4 Johns. Ch. 106, 8 AmD 548, 4 
Wheel. Cr. 473; Matter of Goodhue, 1 
‘Wheel. Cr. 427. 

; Oh.—Rea v. Smith, 2 Handy 193, 
12 Oh, Dec. (Reprint) 398. 

Pa.—In re Dows, 18 Pa. 37; Com. 
v. Deacon, 10 Serg. & R. 125: Sim- 
mons v. Com., 5 Binn. 617; Com. v. 
Chess, , 21 Pa. Dist.. 523: Com. v. 
Rhodes, 8 Pa. Dist. 732; Com. v. Baer, 
36 Pa. Co. 46; Com. yv. Wilson, 1 
Phila. 80. 

S. C—State v. Anderson, 19 S. C. 
ke, 327 


Utah.—Ex p. Romanes, 1 Utah 23. 
Wash.—In, re Maney, 20 Wash. 
509, 55 P 930, 72 AmSR 1380. 

_ [a] “he denial of the power to 
arrest and detain an offender until 
the demand for his surrender be ac- 
tually made, would, it is manifest, 
render the provision of the consti- 
tution well nigh nugatory. If a per- 
son committing murder, robbery, or 
other high ‘crime in one state, may, 
by crossing a river, or an imaginary 
line, avoid arrest or detention until 
an executive requisition and order 
for his surrender may be obtained, 
the execution of the criminal law 
would be impotent indeed. Sound 
public policy, good faith, a fulfill- 
ment of the requirements of the con- 
stitution, all require that the arrest 
and detention be made of the offend- 
er, wherever he may be found, pre- 
paratory to a demand and surrender.” 
Inwre Metter;/23 Nv iJ. Ta. .31dy°317, 57 
AmD 382. 

{b] Federal indictment, — Text 
rule applies where fugitive indicted 
in one federal district flees to an- 
other. Stallings v. Splain, 253 U. S. 
339, 40 SCt 587, 258 Fed. 510. 
pears Del.—State v. Buzine, 4 Del. 
: Ga.—State v. Loper, Ga. Dec. Pt. 
IEE OS) 


EXTRADITION 


A fugitive 


N. Y.—Peo. 
479, 

Oh.—Rea v. Smith, 2 Handy 193, 
12 Oh. Dec. (Reprint) 398. 

Pa.—Com. _, v. .Chess, 21, Pa; Dist. 
523; In re Bonofilo, 36 Pa. Co, 31. 

Utah.—Ex p. Romanes, 1 Utah 23. 

[a] Detention in one federal dis- 
trict under arrest without warrant 
for indictment in another remains 
legal only for reasonable time re- 
quired to enable appropriate removal 
proceedings to be instituted. Stall- 
ings v. Splain, 258 Fed. 510 [aff 253 
UU, oS, 133.97. -40) <SCt. 587. 164i ti eds 
940]. 

97. Pettibone v. Nichols, 203 U. S. 
192, 27 SOt 111, 51 L. ed. 148, 7 Ann 
Cas 1047. 

98. See statutory provisions; and: 

U. S.——Ex p. McKean, 16 EF. Cas. 
No. 8,848, 3 Hughes 23. 

Cal.—In re Rosenblat, 51 Cal. 285; 
Ex p. Cubreth, 49 Cal. 485; Ex p. 
White, 49 Cal. 4383. 

D. C.—Stallings vy. Splain, 49 App. 
38, 258 Fed. 510. 

Fla.—Kurtz v. State, 22 Wa. 36, 
1 AmSR 173. 

Ga.—Lavina v. State, 638 Ga. 513. 
oe eae v. Hufford, 28 Iowa 


oO 


v. Schenck, 2 Johns. 


Mich.— Malcolmson vy. Scott, 56 
Mich. 459, 23 NW 166. 

Mo.—State v. Swope, 72 Mo. 399. 

Nebr.—Forbes y. Hicks, 27 Nebr. 
111, 42 NW 898: Smith y. State, 21 
Nebr. 552, 32 NW 594. 

Nev.—Ex p. Lorraine, 16 Nev. 63. 

N. Y.—Peo. v. Warden City Prison, 
83 App. Div. 456, 82 NYS 4389 [app 
dism 184 N. Y. 560 mem, 76 NE 1103 
mem]; Matter of Heyward, 3 N. Y. 
Super. 701, 1 CodeRep 47 [cit Ex p. 
Smith, 22 F. Cas. No. 12,968, 8 Mc- 
Lean 121]; Peo. v. Brooklyn City 
Prison, 60 Misc. 525, 112 NYS 492: 
Peo. v. Flynn, 54 Misc. 7, 105 NYS 
368; Matter of Rutter, 7 AbbPrNS 
67; Matter of Leland, 7 AbbPrNS 64, 

N. C.—State v. Shelton, 79 N. CG. 
605; Price v. Graham, 48 N. CG. 545. 

Oh.—Rea v. Smith, 12 Oh. Dec. 
(Reprint) 398, 2 Handy 193. 

[a] Person may be arrested in 
District of Columbia on warrant from 
federal district court. Stallings v. 
Splain, 49 App. GD: (Ca) 88; e2b8oned. 


510. 
99. In re Rosenblat, 51 Cal. 285; 
Ex p. Cobreth, 49 Cal, 485: Hx 


White, 49 Cal. 483; Kurtz v. State, 22 
Fla. 36, 1 AmSR 173; Com. v. Tracy, 
5 Metc. (Mass.) 536; Ex p. Romanes, 
1 Utah 23. 
1. In re Rosenblatt, 51 Cal. 285. 
2. U.S.—Harris v. Louisville, ete., 
R. .Co., 35,-Wed. 116, 
Ala.—Cunningham vy. Baker, 104 
Ala, 160, 16 S 68, 53 AmSR 27. 
Ind.—Simmons y. Vandyke, 138 
Ind. 380, 37 NE 9738, 46 AmSR 411, 
26 LRA 38. 


Pet Bhi bie v. Williams, 17 B. Mon. 


La—wWells v. Johnston, 52 la, 
Anny iL3 2740S) [she 


[§§ 18-19 


NX 


stitutional °° and the conditions of which must be 
strietly complied with.t In most jurisdictions an of- 
ficer has no authority to arrest without a warrant 
a fugitive from justice from another state,” although 
in some jurisdictions he may do so if he has reason- 
able cause to believe that the fugitive has committed 
a felony,’ or if the fugitive happens to be an escap- 
ing felon he may be arrested by. a private citizen 
without a warrant and’ afterward detained by order 
of court.t In conformity with the requirements of 
the asylum state as to the issuance of warrants for 
arrest generally,° it has been held that a preliminary 
affidavit for a detention warrant need not contain 
the essentials of the charge.¢ 
which a warrant is issued must show that accused 
has been legally charged with crime in the demanding 


The complaint on 


Mass.—Scott vy. Eldridge, 154 Mass. 
25, 27 NE 677, 12 LRA 379. 
Mich.—Malcolmson y. Scott, 56 
Mich. 459, 23 NW 166. 
ego C.—State v. Shelton, 79 N. C, 
N. S.—Re Dickey, 8 CanCrCas 318. 
Se haere 2° v. McHolme, 8 Ont. Pr. 
[a] Dlustrations. — (1) Arrest 
without warrant on telegraphic re- 
quest of police authority in @emand- 
ing state illegal. Cunningham § y. 
Baker, 104 Ala. 160, 168 68, 53 AmSR 
27; Maleolmson vy, Scott, 56 Mich. 
459, 23 NW 166; Re Dickey, (N. S.) 
8 CanCrCas 318; Reg. v. McHolme, 8 
Ont. Prov 452° (2) Arrest on tele- 
graphic request of police authority 
of demanding state with copy of 
warrant and statement that officer 
with papers is on his way is insuffi- 
cient to warrant detention of fugi- 
tive against a petition for habeas 
corpus. Simmons y. Vandyke, 138 
Ind. 380, 37 NE 973, 46 AmSR 411, 
26 LRA 33. (3): Arrest by police- 
man without warrant on request of 
detective who followed fugitive from 
demanding state is illegal. Harris v. 
betes: etc oR. Co. 85 - Weds 


New York Cent., etc., R. 
315, 38 SCt 108, 62 L. 


3. Burton vy. 
Co. 245° UNS: 


Com. v. Baer, 36 Pa. Co. 

State v. Anderson, 19 §. C. Eevee 
B Pee ee Law § 514 et seq. 
& x p. Jones, 82 Tex. i 

100 SW 1110. fio ee 

_ [al & Canadian magistrate hear- 

ing a demand for extradition to an- 

other part of the British Empire un- 


46; 


der the Fugitive Offenders Act, 
(44 & 45 Vict. Imp. ¢ 69 [Rev. St. 
(1906) c 154]), may legally issue a 


provisional warrant for the appre- 
hension of the fugitive on the sworn 
information of some credible person, 
if in his discretion he sees fit to do 
so; and this, although the informa- 
tion was upon information and be- 
lief only; but if he considers it de- 
Sirable or necessary he may require 
the evidence of other witnesses. An 
information under the Fugitive Of- 
fenders Act, Imp., should disclose the 
charge with sufficient certainty to en- 
able the accused to know what he 
is charged with; but an informa- 
tion is not bad on a charge of ob- 


taining money by false pretences in | 


that two surnames are used con- 
Jointly without any christian names 
to indicate the defrauded party, and 
without indicating whether or not 
the names represent a partnership or 
corporation or merely two individ- 
uals. Rex v. Harrison, 25 B. C, 433, 
29 CanCrCas 420, 


. : e « ease 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


8§ 19-24] 


state.?. Although bail may not be given for a pris- 
oner held under a requisition, a statute may provide 
for bail of the accused pending the arrival of a 
requisition.® 

[§ 20] G. Requisition—1l. Necessity. T'o pro- 
cure the extradition of a criminal under the stat- 
utes the chief executive of the state from which the 
accused has fled must send a written demand to the 
chief executive of the state where the criminal is 
alleged to be, demanding him as a fugitive from 
justice,® although there is a dictum in an early case 
that the courts of one state may direct the arrest 
of a felon from another state without the demand 
or the order of the governor of either state? Ifa 
prisoner escapes from arrest before being taken from 
the state,* or if he becomes a fugitive again after 
he has been delivered to the demanding state,” the 
governor may issue a second warrant without wait- 
ing for a new requisition. 

[§ 21] 2. Authority and Duty to Make. The 
authority to demand the extradition of fugitives 
from justice is vested by statute in particular of- 
ficers of the jurisdiction from which the aceused has 
fled, such as the governor of a state,!® the chief 
justice of the District of Columbia,'* and formerly 
the judges of the United States court in the Indian 
Territory.1° As such a requisition is an official act 
it may be signed by a person given by statute the 
power of an acting governor during’ the governor’s 
disability,*® and a requisition which has already 
been made is not affected by a change of governors.1” 
The good faith of the governor in issuing a requisi- 
tion is not a subject of inquiry.® 

[§ 22] 38. Application. The application to the 
executive of the state to make requisition for the de- 
livery of a fugitive from justice is usually made by 


7 Reichman vy. Harris, 252 Fed. 


EXTRADITION 


16. State v. Justus, 84 Minn. 237, 
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some person designated by statute,!® but it seems 
that any person may make such application 7° if it is 
made in good faith.21 When the accused is not 
found in the state upon which requisition was made, 
but is ascertained to be in another and different 
state, the governor may issue a second requisition 
upon the original application.?? 

[§ 23] 4. Requisites and Contents—a. In Gen- 
eral, All the elements for extradition must appear 
upon the face of the papers,?* although the requisi- 
tion itself need not recite all the facts if they are 
found in papers which are annexed to it and duly 
certified to be correct.24 The demand or requisition 
must show on its face that the accused was in the 
demanding state at the time when the offense 
charged was committed *> and that prosecution has 
been begun in the demanding state before some court 
or magistrate.2® If a crime is apparently set out in - 
the indictment, it need not be accompanied by the 
statutes of the demanding state, the presumption 
being that the acts charged constitute an offense 
against the laws of the demanding state.?7 It is not 
necessary that an affidavit accompanying the requisi- 
tion papers for the purpose of showing that ‘accused 
was a fugitive should state the facts or elements of 
the crime charged.?® 

[§ 24] b. Accompanying Indictment or Affi- 
davit—(1) Necessity.2® The requisition under the 
federal statute must be accompanied by a copy of an 
indictment found or an affidavit made before a 
magistrate charging the person demanded with hay- 
ing committed a crime,*° which must be duly authen- 
ticated by the governor or chief magistrate of the 
state or territory from which the person has fled.*? 
A requisition unaccompanied by such a paper is no 


U. S. 1, 29 SCt 605, 53 L. ed. 885, 16 


871, 164 CCA 295; Peo. v. Brooklyn 
City Prison, 60 Misc. 525, 112 NYS 
492; State v. White, 40 Wash. 560, 
82 P 907, 2 LRANS 563. 

{a] For example, where the stat- 
ute provides that any magistrate 
may issue a warrant to arrest any 
person found in the state charged 
with any crime committed in any 
other state and liable by the consti- 
tution and laws of the United States 
to be delivered over on the demand 
of the government thereof upon com- 
pliance with stated conditions, one 
of which is the presence of “com- 
plaint on oath setting forth the of- 
fense and such other matters as are 
necessary to bring the case within 
the provisions of the law,” a war- 
rant for the arrest of a person as a 
fugitive from justice is void, where 
there is no Showing by means of the 
statutory complaint or otherwise of 
under what if any competent official 
action defendant was charged in the 
foreign state with having there com- 
mitted the crime. Reichman vy. Har- 
ris, 252 Fed. 371, 164 CCA 295. 

8. State v. Hufford, 23 Iowa 579; 
Peo. v. Curphey, 73 Misc. 200, 132 
NYS 666; Com. v. Rhodes, 8 Pa. Dist. 
732. 

9. See statutory provisons; and 
Thorp v. Metzger, 77 Wash. 62, 137 
P 330. 

10. Morrell v. Quarles, 35 Ala. 544. 

11. Ex p. Hobbs, 32 Tex. Cr. 312, 
22 Sw 1035, 40 AmSR- 782. 

12. In re Hughes, 61 N. C. 57. 

13. U. S. Const. art 4 § 2; U.S; 
Rev. St. (1878) § 5278 [U. S. Comp. 
St. (1901) p 3597]. 

14. Hayes v. Palmer, 21 App. (D. 
C.) 450; Albert & L. Comp. St. p 475 
§ 159; § 843. 


15. Ex p. Morgan, 20 Fed. 298; 
Ex p. Dickson, 4 Ind. T. 481, 69 SW 
948; Ind. T. Annot. St. (1899) p 13 


§. 41. 


87 NW 770, 55 LRA 325; Armstrong 
v. Van de Vanter, 21 Wash. 682, 59 


pt OF 
17. In re Knowlton, (Colo.) 5 Cr. 
L. Mag. 250. 


18. Matter of Thaw, 167 App. Div. 
104, 152-NYS .771. 

As controlling issuance of warrant 
see infra § 32. 

19. U.S: RevenSt.c § 5278;. 2x —p- 
McKean, 16 F. Cas. No. 8,848, 3 
Hughes 23; Soloman’s Case, 1 AbbPr 
NS (N. Y.) 347; Peo. v.. Wright, 2 
Cai. (N. Y.) 212, Cal. & C. Cas. 390. 

20. Ex p. Swearingen, 13 S. C. 74. 

21. Matter of Cannon, 47 Mich. 
481, 11 NW 280; Ex p. Bruchman, 28 
N. D. 358, 148 NW _ 1052. 

22. Moon vy. Butler County, 30 
Kan. 458, 2 P 818. 

o3. Ex. p.. Thaw, .214 Fed. 423; 
Kingsbury’s Case, 106 Mass. 223. 

24. In re White, 45 Fed. 237. 

25. State v. Hufford, 28 Iowa 391; 
Peo. v. Conlin, 15 Misc. 3038, 36 NYS 
888; In re Requisitions, 2 Pa. Dist. 
520. 


26. Ex p. White, 49 Cal. 433. 

27. Ala.—State v. Curry, 2 Ala. 
A, 251, 56 S 7386. y 

Towa.—Edmunds v. Griffin, 177 


Iowa 389, 156 NW 353. 

Mo.—Ex p. Pelinski, 213 SW 809. 

N. Y.—Peo. v. Moore, 167 App. Div. 
479, 153 NYS 10 [aff 217 .N. Y. 632 
mem, 112 NE 1070 mem]; Matter of 
Briscoe, 51 HowPr 431. 

3 D.—In re Renshaw, 18 S. D. 32, 
99 NW 83, 112 AmSR 778. 

Tenn.—Hebert v. Coleman, 3 Tenn. 
Civ. A. 316. 

Necessity of submission of copy 
to governor see infra § 30. 


28. Ryan v. Rogers, 21 Wyo. 311, 
USO 290 
29. Necessity of charge of crime 


see supra § 10. 1; 
30. See statutory provisions; and: 
U. S—Compton y. Alabama, 214 


AnnCas 1098 [aff 152 Ala. 68, 44 S 
685]; In re Strauss, 197 U. S. 324, 25 


SCt 535, 49 Lied. 774; Ox pe aktarte. 
63 Fed. 249, 11 CCA 165, 28 LRA 
801; Ex p. Morgan, 20 Fed. 298; 


In re‘Jaekson, 13 F. Cas. No. 7,125,, 
2 Flipp. 188. 


Cal.—In re Romaine, 23 Cal. 585. 

Colo.—In re Knowlton, 5 Cr. L. 
Mag. 250 

Conn.—Ross v. Crofutt, 84 Conn. 


370, 80 A 90, AnnCas1912C 1295. 
Del.—State v. Schlemn, 4 Del. 577. 
D. C.—Benson v. Palmer, 31 App. 

561, 17 LRANS 1247; Farr v. Palmer, 

24 App. 234. 

Fla.—Kurtz v. State, 22 Fla. 36, 1 

AmSR 173; Ex p. Powell, 20 Fla. 806. 
Ind.—Tullis v. Fleming, 69 Ind. 

15; Ex p. Pfitzer, 28 Ind. 450. 
Ky.—Botts v. Williams, 17 B. Mon. 


687. 


iS a tie decay ely oa Case, 106 Mass. 

Mich.—Malcolmson y. Scott, 56 
Mich. 459, 283 NW 166. ; 

Minn.—State v. O’Connor, 38 Minn. 
243, 36 NW 462; State v. Richardson, 
84 Minn. 115, 24 NW 354. 

Miss.—Ex p. Devine, 74 Miss. 715, 
22.8 3. 

Nebr.—Forbes v. Hicks, 27 Nebr. 
111, 42 NW 898. 


N. Y.—Peo. v. Brady, 56 N. Y. 182; 
Matter of Rutter, 7 AbbPrNS 67; 


Soloman’s Case, 1 AbbPrNS 347; In 
re Clark, 9 Wend. 212. 
Oh.—In re Hampton, 2 OhS&CP 


579, eLeOUNP ..L80: 

Okl.—Ex p. Owen, 10 Okl. Cr. 284, 
136 P 197, AnnCas1916A 522. 

Pa.—Com. v. County Prison, 33 Pa, 
Super. 594. 

Tenn.—Hebert v. Coleman, 3 Tenn. 
Civ. A. 316. 

Tex.—Ex p. Thornton, 9 Tex. 6385. 

Wash.—Thorp v. Metzger, 77 Wash. 
62,0137 1 330, < 

81. See infra § 27. 
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justification fer the arrest of a fugitive.®? 
dictment need not be annexed to the requisition if 
it accompanies it,®? and the mere recital that an 
indictment is annexed is of no avail, there being in 


fact none attached.*4 


Information. Where the mode of procedure in the 
demanding state is by information and not by in- 
dictment, it has been held by some of the state 
courts that a copy of an information is a valid 
substitute for a copy of an indictment,?> and there 
are decisions of the United States supreme court 
containing language bearing out this view,?¢ but 
there was a contrary holding in the United States 
circuit court of appeals °7 and in other state courts,?® 
and in these cases it is held that the information 
cannot be regarded as a substitute for the affidavit 
permitted by statute where it is not verified by 
one having knowledge of the facts.®° 

A preliminary complaint iy not considered a valid 
substitute for the affidavit or indictment required 


32. Ex p. Powell, 20 Fila. 806; 
Matter of Rutter, 7 AbbPrNS (N. Y.) 
Giles 
nace Kingsbury’s Case, 106 Mass. 
3. 

34. Ex p. Hart, 63 Fed, 249, 11 
CCA 165, 28 LRA 801. 

35. Mich.—Peo. v. Stockwell, 135 
Mich. 341, 97 NW 765. 

Minn.—State v. Richardson, 34 
Minn. 115, 24 NW 354. 

Nebr.—In re Van Sciever, 42 Nebr. 
772, 778, 60 NW _ 1037, 47 AmSR 730. 

Pa.—Com. v. Cooke, 55 Pa. Super. 
435. 

Wis.—In re Hooper, 52 Wis. 699, 
703, 58 NW 741. 

See State v. Hufford, 28 Iowa 391 
(dictum). 

“The intent of that law obviously 

is, that the charge must be made in 
the regular course of judicial pro- 
ceedings, in the form of an informa- 
tion filed by the proper law officer, 
an indictment, or other accusation 
known to the law of the state in 
which the offense is committed.” In 
re Hooper, supra. 
*“Prosecution by information in 
states by which it has been adopted 
is substituted for an inquiry by a 
grand jury and its return of an in- 
dictment, and it is guarded by the 
requirement that every person prose- 
cuted under an information must 
first have been allowed a preliminary 
examination and the further provi- 
sion that the public prosecutor shall 
examine into the matter, and if he 
concludes that a further prosecution 
should be had, he shall prepare the 
information and file it. This, we 
think, constitutes the information 
filed in the higher court a criminal 
pleading of as high a grade and en- 
titled to as much credence as an in- 
dictment.”’ Per Harrison, J., in In re 
Van Sciever, supra. 

[a] For example, an extradition 
warrant, issued by the governor of 
Florida for the arrest of relator, re- 
citing representation to the governor 
that relator had been charged in 
Florida with conspiracy to defraud 
and attempted grand larceny, and 
was a fugitive from justice, and re- 
quiring his arrest and surrender, with 
attached papers showing the charge 
of crime by informations upon in- 
formation and belief in a criminal 
court of record by a county solicitor, 
verified by his affidavit and sufficient 
to charge relator with crime with 
technical accuracy, under U.S. Const. 
art 4 § 2, and Rev. St. § 5278, au- 
thorized his arrest thereunder. Peo. 
Nye 112 Misc. 568, 184 NYS 


86. In re Strauss, 197 U. S. 324, 
25 SCt 535, 49 L. ed. 774; Kentucky 
v. Dennison, 24 How. (U. S.) 66, 16 
Ee 60d. 717.6 


EXTRADITI ON 


The in- 
information and 
of the affiant’s 


[§ 25] 


specifically that 
facie evidence t 
tion proceedings 
accordance with 


the state within 


is that the indie 
with the laws of 


Slay US Dam arte Oo seedt 624 9ee il 
CCA 165, 28 LRA 801 [rev 59 Fed. 
894]. 

38. Ex p. Lewis, 75 Tex. Cr. 320, 


170 SW 1098 [overr so far as in con- 
flict Ex p. Bergman, 60 Tex. Cr. 8, 
1380 SW 174]. 

39. Ex p. Hart, 63 Fed. 249, 11 
CCA 165, 28 LRA 801 [rev 59 Fed. 
894]; Ex p. Lewis, 75 Tex. Cr. 320, 
170 SW 1098 [overr so far as in con- 
flict Ex p. Bergman, 60 Tex. Cr. 8, 
130 SW 174]. 

40, State v. Richardson, 34 Minn. 
115, 117, 24 NW 354. 

“It may be conceded that a com- 
plaint is the initial proceeding in 
criminal prosecutions and examina- 
tions before magistrates, and that 
such complaint is required to be upon 
oath... . And if a jurat be attached, 
and it be properly certified by the 
magistrate, as is frequently the case 
in practice, it will be essentially an 
affidavit. But a complaint is not nec- 
essarily an affidavit, nor are they in 
legal practice or contemplation un- 
derstood as convertible terms.” Per 
Vanderburgh, J., in State vy. Richard- 
son, supra. 

41. Peo. v. Brooklyn City Prison, 
60 Misc. 525, 112 NYS 492: Hx p. 
Owen, 10 Okl. Cr. 284, 136 P 197, Ann 
Cas1916A’ 522; Ex p. Goodman, 79 
Tex. Cr. 67, 182 SW 1120: Hx p. 
Cheatham, 50 Tex. Cr. 51, 95 SW 1077.4 

42. In re Strauss, 197 U. S. 324, 
25) (SCt (535, 49) Wo ved.) 7742 Im. ‘re 
Strauss, 126 Fed. 327, 63 CCA aig 
Goodale v. Splain, 42 App. (D. CG.) 
235; Morrison v. Dwyer, 143 Iowa 
502, 121 NW 1064; Ex p. Cheatham, 
50 Tex. Cr. 51, 95 SW 1077; Ex p. 
Martin, (Tex. Cr.) 65 SW STOMs Wexape 
White, 39 Tex. Cr. 497, 46 SW 639. 

. Sufficiency of indictment gen- 
erally see Indictments and Informa- 
tions [22 Cye 157]. 

44. U. S.—Drew v. Thaw, 235 U. 
S.7 432) 3b SCt 137," 59) preted: 302; 
Strassheim y. Daily, 221 U. §S. 280, 
31 SCt 558, 55 Li. ed. 735; Pierce v. 
Creecy, 210 U. S. 387, 28 SCt 714, 52 
L. ed. 1113; Roberts v. Reilly, 116 U0; 
Sec 6 SCt 291), Zoi ed 544;° Ex 
p. Reggel, 114 U. S. 642, 5 Sct 1148, 
29 L. ed. 250; Ex p. Graham, 216 Fed. 
813; Ex p. Pierce, 155 Fed. 663 Laff 
210 U. S. 387, 28 SCt 714, 52 L. ed. 
1AT3 7]. 

D,. C.—Hard v. Splain, 45 App. 1; 
Wheeler y. Palmer, 42 App. 395: 
Lamar y. Splain, 42 App. 300; Benson 
Vaquo men, 31 App. 561, 17 LRANS 

Ga.—Barranger y. Baum, 103 Ga. 
465, 30 SE 524, 68 AmSR 118; John- 
ston v. Riley, 13 Ga. 97. 

Minn.—State v. O’Connor, 38 Minn. 
243, 36 NW 462. 


Nebr.—Dennison vy. Christian, 72 


~ 


[$§ 24-25 


by the federal statute,4° especially when made on 


belief without stating the sources 
information,*! but a verified com- 


plaint or affidavit charging a person with a crime has 
been held sufficient.*? 

(2) Sufficiency—(a) Indictment.4? The 
indictment, a copy of which accompanies the requi- 
sition, must set out the substance of a crime against 
the law of the demanding state,** but need not state 


the acts complained of constitute a 


crime,*> since the finding of an indictment is prima 


hat the acts charged constitute a 


crime.*® It is sufficient for the purpose of extradi- 


when the indictment is framed in 
the technical rules of pleading of 
which it is found and where the 


offense was committed,’ but all that is necessary 


tment be in substantial compliance 
the demanding state,‘* and its tech- 


nical sufficiency will be left to be tested by the laws 


o1% fart 196 Us Si 637.25. Sere7 95" 
49 L. ed. 630]. 

Nev.—Ex p. Nev. 
TAI 68 Peer. 

N. Y.—Peo. vy. Moore, 167 App. Div. 
479, 153 NYS 10 [aff 217 N. Y.-632 
mem, 112 NE 1070 mem]; Peo. vy. 
Baker, 142 App. Div. 598, 127 NYS 
382, 25 N. Y. Cr. 498; Peo. v. Police 
Comr., 100 App. Div. 483, 91 NYS 
760 [app dism 185 N. Y. 594 mem, 
78 NE 1109 mem]; Peo. v. Brooklyn 
City Prison, 60 Misc. 525, 112 NYS 
492; Peo. v. Higgins, 109 Misc. 328, 
178 NYS 728. 

Oh.—Matter of 25 Oh. 
Cit, CtmiNiS 249. 

Pa.—Com. v. County Prison, 33 Pa. 
Super. 594 [aff 220 Pa. 401, 69 A 916, 
21 LRANS 939]; Com. y. Sheriff, 38 
ee Co. 55; Wetzel’s Case, 28 Pa. Co. 

Tex.—Coleman y. State, 53 Tex. Cr. 
93, 118 SW 17. 

Vt.—In re Greenough, 31 Vt. 279. 

Wash.—Armstrong v. Van de Van- 
ter, 21 Wash. 682, 59 P 510; In re 
Baker, 21 Wash. 259, 57 P 827. 

45. In re Van Sciever, 42 Nebr. 
772, 60 NW 1037, 47 AmSR 730; Kat- 


Rovnianek, 41 


Williams, 


yuga v. Cosgrove, 67 N. J. L. 213, 50 
A 679, 
46. Barranger y. Baum, 103 Ga. 


465, 30 SE 624, 68 AmSR Lis Exp. 
Pelinski, (Mo.) 213 SW 809; Com. vy. 
County Prison, 33 Pa. Super. 594; In 
re Renshaw, 18 S. D. 32, 99 NW 83, 
112 AmSR 778. 

47. U. S.—Pearce vy. Texas, 155 U. 
Sell, eb SCtmiG. 239) Te nods 164; 
Roberts v. Reilly, 116 U. S. 80, 6 SCt 
291, 29 Li. ed. 544; Ex p. Regegel, 114 
UTS. G42; ub SChtll ast woommn, sedi 250; 
Webb_v. York, 79 Fed. 616, 25 CCA 
138; In re Roberts, 24 Fed. 132 [aff 
116 U. S: 80, 6 SCt 291, 29 L,. ea. 544]. 

Ga.—Barranger vy. Baum, 103 Ga. 
465, 30 SE 524, 63 AmSR 113. : 

Mass.—Davis’ Case, 122 Mass. 324. 

Minn.—State v. O'Connor, 38 Minn. 
243, 36 NW 462. 

N. H.—State v. Clough, 71 N. ete 
594, 538 A 1086, 67 LRA 946. 

N. J.—Katyuga v. Cosgrove, 67.N. 
J. L. 213, 50 A 679; In re Voorhees, 


SaeNde Ly, Ladle 

N. Y.—Peo. ¥. Moore, 167 App. Div. 
479, 153 NYS.10 [aff 217 N. Y. 632 
mem, 112 NE 1070 mem]; Peo. v. Po- 
lice Comr., 100 App. Div. 483, 91 NYS 
760 [app dism 185 N. Y. 594 mem, 
78 NE 1109 mem]. 

Oh.—Ex p. Sheldon, 34 Oh. St. 319; 
Jackson y. Archibald, 12 Oh. Gir. Cts 
155, 5 Oh. Cir. Dec. 533. 

Tex.—Ex p. Cheatham, 50 Tex. Cr. 
51, 95 SW 1077. 

Vt.—In re Greenough, 31 Vt. 279. 

Mae re Baker, 21 Wash. 259, 


Nebr. 703, 101 NW 1045, 117 AmSR 


57 P 827. 
48, Ex p. Pelinski, (Mo.) 213 SW 
; 809; In re Williams, 5 Oh. A. 55, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,> 
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of that state4° If it states clearly the facts which 
constitute the crime the requisition does not become 
invalid because the indictment has faults which could 
be ‘aken advantage of on a trial for the crime,°° pro- 
vided that it is sufficient to inform an intelligent 
person of the nature of accusation,°* and the con- 
stitutionality of the practice of the demanding state 
may not be made the subject of inquiry.°? 
The affidavit must set 
out the alleged crime with sufficient explicitness to 
apprise the governor who receives it of the facts 
which constitute the offense,5* and with such cer- 


[§ 26] (b) Affidavit. 


49. Ex p. Pelinski, (Mo.) 213 SW 
809; Chandler v. Sipes, 103 Nebr. 111, 
170 NW 604; Peo. v. Enright, 112 
Mise. 568, 184 NYS 248; Ex p. Nix, 
85 Tex. Cr. 307, 212 SW 507. See also 
cases infra notes 50, 51. 

60. . S.—Pierce v. Creecy, 210 
U. S. 387, 28 SCt 714, 52 L. ed. 1113; 
Roberts v. Reilly, 116 U. S. 80, 6 
SCt 291, 29 L. ed. 544; Ex p. Reggel, 
114 U.S. 642, 5 SCt 1148, 29 L. ed. 
250; Reichman v. Harris, 252 Fed. 
371, 164 CCA 295; Reed v. U. S., 224 
Fed. 378, 140 CCA 64; Ex p. Pierce, 
155 Fed. 663 [aff 210 U. S. 387, 28 
SCt 714, 52 L. ed. 1113]; Ex p. Daw- 
son, 83 Fed. 306, 28 CCA 354; Webb 
v. York, 79 Fed. 616, 25 CCA 133. 

D. C.—Benson v. Palmer, 31 App. 
561, 17 LRANS 1247; Hayes v. Pal- 
mer, 21 App. 450. 

Ga.—Barranger v. Baum, 103 Ga. 
465, 30 SE 524, 68 AmSR 113. 

Iowa.—Edmunds y. Griffin, 177 
Iowa 389, 156 NW 353; Harris v. 
Magee, 150 Iowa 144, 129 NW 742. 

Minn.—State v. O’Connor, 38 Minn. 
243, 36 NW 462. 

Mo.—Ex p. Pelinski, 213 SW 809. 

Nev.—Ex p. Kuhns, 36 Nev. 487, 
137 P 83, 50 LRANS 507; Ex p. 
Lewis, 34 Nev.. 28, 115 P 729; In re 
Waterman, 29 Nev. 288, 89 P 291, 11 
LRANS 424, 13 AnnCas 926. 

No. H——State:-v.. Clough, 71, .N., 1. 
594, 53 A 1086, 67 LRA 946. 

nie J.—In re Voorhees, 32 N. J. L. 
141. 

N. Y.—Peo. v. Moore, 167 App. Div. 
479, 153 NYS 10 [aff 217_N._ Y. 632 
mem, 112 NE 1070 mem]; Peo. v. 
Baker, 142 App. Div. 598, 127_ NYS 
382, 25 N. Y. Cr. 498; Peo. v. Police 
Comr., 100 App. Div. 483, 91 NYS 
760 [app dism 185 N. Y. 594 mem, 
78 NE 1109 mem]; Peo. v. Byrnes, 33 
Hun 98, 2 N. Y. Cr. 398. 

Oh.—Ex p. Sheldon, 34 Oh. St. 319; 
Jackson v. Archibald, 12 Oh. Cir. Ct. 
155, 5 Oh. Cir. Dec. 533. 

Ss. D.—In re Renshaw, 18 S. D. 32, 
99 NW 83, 112 AmSR 778. 

Tex.—Coleman v. State, 53 Tex. 
Cr. 93, 113 SW 17. 

Wash.—In re Baker, 21 Wash, 259, 
5%. P 827. 

Wyo.—Ryan v. Rogers, 21 Wyo. 
Si 132) 95. 

“It is evident, however, that before 
the court in the jurisdiction granting 
the warrant will be justified in hold- 
ing an indictment bad, an extreme 
case would be required, and one 
wherein no other rational conclusion 
It is settled by 


Hatch, J., in Peo. v. Police Comr., 
100 App. Div. 483, 485, 91 NYS 760 
{app dism 185 N. Y. 594 mem, 78 NE 
1109 mem]. 

[a] Indictment may be sufficient, 
although: (1) It contains objections 
not apparent on its face which may 
be shown by evidence at trial. Rob- 
. erts v. Reilly, 116 U. S. 80, 6 SCt 291, 
299 TL. ed. 544. (2) It is faulty in 
criminal pleading in not accurately 
setting out the time of the offense. 
Ex p. Reggel, 114 U. S. 642, 5 SCt 


EXTRADITION 


eused for trial 


dictment.°§ 


manding state,°® 


1148, 29 L. ed. 250. ~(8) It does not 
accurately describe goods alleged to 
have been stolen. Ex p. Reggel, 114 
U. S. 642, 5 SCt 1148, 29 L. ed. 250. 
(4) It has technical defects of lan- 
guage. Hayes v. Palmer, 21 App. 
(D. C.) 450; In re, Baker, 21 Wash. 
259,57 P82. (5). Itvhas other deé- 
fects in criminal pleading. State v. 
O’Connor, 38 Minn. 243, 36 NW 462; 
Bx p. Sheldon, 34 Oh. St. 319. (6) 
It does not state how pretenses be- 
came operative in a charge of obtain- 
ing by false pretenses. 1n re Voor- 
hees, 32 N. J. L. 141; Ex p. Sheldon, 
34 Oh. St. 319. (7) The name is not 
set out in full. Peo. v. Byrnes, 33 
Hun (N. Y.) 98. (8) It fails to state 
which of two:principals did the act 
and which \ was present abetting. 
Jackson v. Archibald, 12 Oh. Cir. Ct. 
155, 5 Oh. Cir. Dec. 533. (9) A date 
was inserted incorrectly by the clerk 
of court. State v. Clough, 71 N. H. 
594, 53 A 1086, 67 LRA 946. (10) It 
does not allege in desertion proceed- 
ings that neglect was willful, nor 
destitution of child. Ex p. Lewis, 
34 Nev. 28, 115 P 729. (11) It does 
not describe the property, in an in- 
dictment for larceny, with the_re- 
quired particularity. State v. O’Con- 
nor, 38 Minn. 243, 36 NW 462. (12) 
It does not show an indorsement as 
a true bill over the signature of the 
foreman of the grand jury. Hayes v. 
Palmer, 21 App. (D. C.) 450. (13) It 
does not show where the crime tock 
place, or that accused was within 
the demanding state. Peo. v. Moore, 
167 App. Div. 479, 153 NYS 10 [aff 
217 N. Y. 632.mem, 112 NE 1070 
mem], (14) It does not state the 
manner in which the deceased was 
killed. Edmunds vy. Griffin, 177 Iowa 
389, 156 NW 353. (15) There is a 
possibly unauthorized insertion of an 
alias name. Ryan v. Rogers, 21 Wyo. 
311, 132 P 95. (16) It states neither 
the time nor venue of the offense, in 
a state under the laws of which these 
elements are not essential. Coleman 
vy. State, 53 Tex. Cr. 93, 113 SW 17. 
(17) There is a clerical error in copy 
of indictment under which accused 
was arrested which causes it to 
charge offense barred by limitations. 
Ex p. Kuhns, 36 Nev. 487, BA Mi Es sralot 
50 LRANS 507. 

51, U. §.—Benson v. Henkel, 198 
U. S. 1, 25 SCt 569, 49 lu. ed. 919, 
Ex p. Pierce, 155 Fed. 663 [aff 210 
U.S. 387, 28 SCt 714, 52 LL, ed. 11137. 

D. C.—Hayes v. Palmer, 21 App. 
450. 

N. H.—State v. Clough, 71 N. H. 
594, 53 A 1086, 67 LRA 946. 

Pa.—Com. v. Woolridge, 20 Pa. 
Dist. 417. 


Wyo.—Ryan, v. Rogers, 21 Wyo. 
‘| 311,°132° P95. ; 
[a] Application of rule. — Omis- 


sion of date of crime renders it de-~ 
20 Pa. 


fective. Com. v. Woolridge, 
Dist. 417. 

52. State v. Clough, 71 N. H.9 594, 
53 A 1086, 67 LRA 946. 

53. U. S.—Roberts v. Reilly, 116 
U: S. 80, 6 SCt 291, 29 L. ed. 544; 


Tiberg v. Warren, 192 Wed. 458, 112 
CCA 596; In re Strauss, 126 Fed. 327, 
63 CCA 99; Webb v. York, 79 Fed. 
616, 25 CCA 133; Ex P. Hart, 59 Fed. 
894 [rev on other grounds 63 Fed. 
249, 11 CCA 165, 28 LRA 801]; Ex 
p. Smith, 22 F. Cas. No. 12,968, 3 Mc- 
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tainty as would justify a magistrate in the state 
upon which the demand is made in committing the ac- 


therein.>t Where extradition is 


sought on affidavits, they will be more critically 
examined than will an indictment to see whether the 
facts alleged constitute a crime.*° 
not insufficient merely because it is defective in 
form,5® or has not the technical exactness of an 
indictment,*? or is followed by an objectionable in- 
The affidavit must show on its face 
that the offense is within the jurisdiction of the de- 


The affidavit is 


and also that the person demanded 


Lean 121. 

= C.—Webster v. Splain, 45 App. 
lowa.—Taylor v. Wise, 126 NW 

1126. 


Mich.—Dragisick v. Judge Record- 
er’s Ct., 195 Mich. 112, 161 NW 881, 
Peo. v. Stockwell, 135 Mich. 341, 97 
NW 765. 

Minn.—State v. Goss, 66 Minn. 291, 
68 NW 1089; State v. Richardson, 
34 Minn. 115, 24 NW 354. 

Nebr.—Smith v. State, 21 


552, 32 NW 594. 
N Clough, 11) Neue 


Nebr. 


. H.—State v. 
594, 53 A 1086, 67 LRA 946. 
N. J.—In re Fetter, 23 N. J. L. 311, 
57 AmD 382. 

N. ¥.—Peo. v. Brady, 56:N. Y. 182 

Tex.—Dx p. Nix, 85 Tex. Cr. 307, 
212 SW_507. 

{a] Mlustrations.—(1) In an affi- 
davit charging false pretenses the 
facts which constitute the pretense 
must be set out in the affidavit. In 
re Burke, 4 F. Cas. No. 2,158; Goodaie 
v. Splain, 42 App. (D. C.) 235; Tay- 
lor v. Wise, (lowa) 126 NW 1126; 
Peo. vi Brady, (56 Ne Ys 182: (2) 
Where a person was charged ‘with 
the commission of a criminal offense 
against the laws of the territory of 


, Dakota, which if committed in this 


state, would by the laws thereof have 
been a crime,” etc., without: setting 
out the nature of the crime, the 
charge was held to be insufficient to 
warrant the removal of the accused 
from the state of Nebraska. Smith 
v. State, 21 Nebr. 552, 32 NW 594. 
(3) If crime is alleged and_ facts 
show only civil wrong it is insuffi- 
cient. Ex p. Hart, 59 Fed. 894 [rev 
on other grounds 63 Fed. 249, 11 CCA 
165, 28 LRA 801]. 

54, In re, Strauss, 126 Fed. 327, 63 
CCA 99; In re Keller, 36 Fed. 681; 
Ex p. Morgan, 20 Fed. 298; Goodale 
vy. Splain, 42 App. (D. C.) 235; Taylor 
v. Wise, (lowa) 126 NW 1126; Dragi- 
sick v. Judge MRecorder’s Ct. 195 
Mich. 112, 161 NW 881. But see Peo. 
v. Brady, 56 N. Y. 182 (holding that 
no less degree of certainty, was ad- 
missible in an affidavit charging con- 
spiracy than would be required in an 
indictment for the same offense). 
Tilustrations.—(1) Embezzle- 
In re Keller, 36 Fed. 681. (2) 
False pretenses. In re Strauss, 126 
Fed. 327, 63 CCA 99; Goodale v. 
Splain, 42 App. (D. C.) 235; Taylor v. 
Wise, (Iowa) 126 NW 1126: Dragi- 


sick v. Judge MRecorder’s Ct. 195 
Mich. 112, 161 NW 881. 

55. Peo. Vv. Brady,’ 56 N.Y. 1325 
Peo. v. Enright, 112 Misc. 568, 184 
NYS 248. 

fa] Reason for rule.—‘‘The accu- 
sation is of an ex parte individual 
accusor.” Peo. v. Enright, 112 Misc. 


568, 184 NYS 248. 

56. Chung Kin Tow v. Flynn, 218 
Fed. 64, 133 CCA 666; Tiberg v. War- 
ren, 192 Fed. 458, 112 CCA 596; State 
v. Patterson, (Mo.) 20 SW 9. 

57. Webb v. York, 79 Fed. 616, 25 
CCA 133: Ex p. Manchester, 5 Cal. 
237: State v. Goss, 66 Minn. 291, 68 
Nw 1089: Webster v. Splain, 45 App. 
(D. CG.) 567; Ex p. Faihtinger, 72 Tex. 


Cr. 632, 163 SW 441. 
58. Coleman v. State, 53 Tex. Cr. 
93.0118. SW 227. 


59. Ex p. Cheatham, 50 Tex. Cr. 
51, 95 SW 1077. % 
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is a fugitive from justice,°° but need not state that ' believes the charges to be true,®® or an affidavit 


the prisoner is a fugitive if it contains sufficient , 
faets from which this conclusion may be drawn.*! | 
Where the affidavit consists of the complaint upon 
which accused was charged, the sufficiency of the 
complaint as a charge of crime must be determined 
by the law of the demanding state.°? 

An affidavit must show on 
its face that it was taken before a magistrate who 
is authorized to issue process for arresting persons 


Before whom taken. 


charged with crime.®* 
Information and belief. 


60. Ex p. Smith, 22 F. Cas. No. 
12,968, 3 McLean 121; Ex p. Man- 
chester, 5 Cal. 237; Smith v. State, 21 
Nebr. 552, 32 NW 594. 

[a] Held sufficient.—Ex p. Graves, 
(Mass.) 128 NE 867. 

61. In re Leary, 15 F. Cas. No. 
8,162, 10 Ben. 179; Ex p. Manchester, 
5 Cal. 237; Ex p. Swearingen, 13 S. C. 
74; Hibler v. State, 43 Tex. 197; Ex 


p: Stanley, 25 Tex. A. 372, 8 SW 
645, 8 AmSR 440. 
62. Chandler y, Sipes, 103 Nebr. 


111, 170 NW 604; Peo. v. Chief of 
Police, 97 Mise. 254, 162 NYS 845, 

63. U. S.—Compton vy. Alabama, 
214 U. S. 1, 29 SCt 605, 53 L. ed, 855, 
16‘AnnCas 1098; In re Keller, 36 Fed. 
681. 

Fla.—Kurtz v. State, 22 Fla. 36, 1 
AmSR 173; Ex p. Powell, 20 Fla, 809. 

Minn.—State v. Richardson, 34 
Minn. 115, 24 NW 354. 

OKl.—Ex p. Owen, 10 Okl. Cr. 284, 
136 P 197, AnnCas1916A 522. 

Tex.—Ex p. Faihtinger, 72 Tex. Cr. 
632, 163 SW 441; Ex p. Martin, (Cr.) 
65 SW 910. 

Utah.—Mark v.. Browning, 115 P 
275, 

[a] Illustrations.— (1) <A _ police 
magistrate of the city of New York. 
Kurtz v. State, 22 Fla. 36, 1 AmSR 
173. (2) A clerk of a municipal 
court. In re Keller, 36 Fed. 681. (3) 
A Nebraska county judge. Ex p. 
Martin; \(TRex:) Cr.) 65..SW 910. .¢4) 
A notary who is ex officio a justice. 
Compton vy. Alabama, 214 U. S. 1, 29 
SCt 605, 53 L. ed. 885, 16 AnnCas 
1098.1 (5).Notary public, if the rec- 
ord otherwise remedies the defect. 
Ex p. Faihtinger, 72 Tex. Cr. 632, 163 
SW 441. (6) A notary public who 
has no other power than to swear 
witnesses and take depositions in the 
state in which he is appointed is not 
a magistrate within the meaning of 
the law and an affidavit made before 


such notary public is not worth any- 


thing more than so much blank paper 
in extradition proceedings. Ex p. 
Owen, 10 Okl. Cr. 284, 136 P 197, Ann 
Cas1916A 522. (7) Assistant police 
magistrate. Kurtz v. State, 22 Fla. 
36, 1 AmSR 178. 

64. U. S—Webb vy. York, 79 Fed. 
616, 25 CCA 133; Ex p. Hart, 63 Fed. 
249, 11 CCA 165, 28 LRA 801: Ex p. 
Morgan, 20 Fed. 298; Hx p. Smith, 
22 F. Cas. No. 12,968, 3 McLean 121. 

Cal.—Ex p. Spears, 88 Cal. 640, 26 
P 608, 22 AmSR 341. 

Iowa.—Harris v. Magee, 150 Iowa 
144, 129 NW 742. 

Mass.—Duddy’s 219 Mass. 
548, 107 NE 364, 

Minn.—State v. Goss, 66 Minn. 291, 
68 NW 1089. 

N. Y.—Peo.  v. City 
Prison, 60 Mise. 525, 112 NYS 499. 

Okl.—Ex p. Owen, 10 Okl. Cr. 284, 
136 P 197, AnnCas1916A 522. 

S. C—Ex p. Murray, 112 §. c 342, 
99 SE 798. 


Case, 


Brooklyn 


The affidavit must be a 
statement of facts, the existence of which is sworn 
to; a statement ‘‘on infarmation’’ or ‘‘on belief’’ 
is insufficient to support a requisition.®¢ But a posi- 
tive statement necessarily made on information and 
belief,*° a charge directly made under oath, with-a | 
statement in the verification that the affiant verily 


237, 87 NW 770, 


ficient.®? 


[§ 27] 


has fled.7° 


Tex.—Ex p. Goodman, 79 Tex. Cr. 
67, 182 SW 1120; Ex p. Brown, 77 


Tex. Cr. 312, 178 SW 366; Ex p. 
Cheatham, 50 Tex. Cr, 51, 95 SW 
1077; Ex p. Baker, 43 Tex. Cr. 281, 


65 SW 91, 96 AmSR 871; Ex p. Row- 
land, 35 Tex. Cr. 108, 31 SW 651. 
Utah.—Mark v. Brown, 115 P 275. 
[a] Illustrations. — (1) An affi- 
davit of a prosecuting attorney that 
the. person demanded is a fugitive 
from justice is sufficient ‘because it is 
a conclusion of fact such as all men 
are able and accustomed to draw, 
depending on matters complicated 
and involved which cannot be repro- 
duced exactly -as they happened. 
Duddy’s Case, 219 Mass. 548, 107 NB 
364. (2) “Verily believes, and has 
good reason to believe” is insufficient. 


|x p. Baker, 43 Tex. Cr. 281, 65 SW 


91, 96. AmSR-871. 

65. Compton y. Alabama, 214 U.S. 
1, 29 SCt 605, 53 L. ed. 885, 16 Ann 
Cas 1098; Morrison vy, Dwyer, 1438 
Iowa 502, 121 NW _ 1064; Peo. v. 
Enright, 112 Misc. 568, 184 NYS 248, 

66. In re Keller, 36 Fed. 681. 

67. Ex p. Murray, 112 S. C. 342, 
99 SE 798. 

68. Ex p. Roselle, (Tex. Cr.) 222 
SW 248, 249. 

“This court will not discharge a 
fugitive from justice upon the ground 
even of substantial defects in the 
pleadings of the state under the law 
of the demanding state.” Ex p. Ro- 
selle, supra. 

69. Compton v. Alabama, 214 U. 8. 
1, 29 SCt 605, 538 L. ed. 885, 16 Ann 
Cas 1098; Kurtz v. State, 22 Fla. 36, 
1 AmSR 173; Johnston v. Vanam- 
ringe, 5 Blackf. (Ind.) 311; Morrison 
Vanier 148 Iowa 502, 121 NW 

4, 

70. See statutory provisions; and: 

U. S.—Chung Kin Tow vy. Flynn, 
218 Wed. 64, 1338 CCA 666; Ex p. Hart, 
68 Fed. 249, 11 CCA 165, 28 LRA 801; 
In re White, 45 Fed. 237; Ex p. Mor- 
gan, 20 Fed. 298; In re Jackson, 13 F. 
Cas.’ No. 7,125, 2 Flipp. 183: 
ey hee re Knowlton, 5 Cr.L.Mag. 


Fla.—Ex p. Powell, 20 Fla, 809. 
Ind.—Kemper vy, Metzger, 169 Ind. 
rire 81 NE 663; Hx p. Pfitzer, 28. Ind. 
ou. 7 
gpg the Mineebarys Case, 106 Mass, 
Minn.—State v. Justus, 84 Minn. 
55 LRA 325; State 
Yo hargeon: 34 Minn. 115, 24 NW 


3 ise X p. Devine, 74 Miss. 715 


4 


’ 


N. Y.—Soloman’s Case, 1 AbbPrNS 


347. 
Oh.—In_ re Hampton, 2 OhS&CP 
579, 1 OHNP 180. : ee 
Pa.—Com. v. County Prison, 83 Pa. 
Super. 594 [aff 220 Pa. 401, 69 (A 
916, 21 LRANS 939]. 


Tenn.—Hebert vy. Coleman, 3 Tenn, 
Clive ‘Azw31'6: 


For later cases, developments and changes in the law see cumulative Annotatio 


(3) Authentication. 
indictment or affidavit must be certified to be au- 
thentie by the governor or chief magistrate of the 
state or territory from which the person charged’ 
The certificate need not state that the 
papers are genuine but only that they are duly 
authenticated," and it need not be in any particular 
form,’? so long as it makes clear the fact that the 


stating the sources of information and the grounds 
of belief,’ is not objectionable. 

Verification. A technical objection to the jurat of’ 
a justice of the peace affixed to the affidavit whieh 
is certified to by the governor of the demanding 
state as authentic will not be considered.® - 

Copy. It is not necessary to forward the original 
affidavit with the requisition, a copy being suf- 


The copy of the 


Tex.—Hibler v. State, 43.Tex. 197; 
Ex p. Jones, 82 Tex. Cr. 627, 199 SW 
1110; Ex p. Lewis, 75 Tex. Cr. 320, 
170 SW 1098; Ex p. Stanley, 25-Tex. 
A. 372, 8 SW 645, 8 AmSR 440. ° 

Wash.—State v. White, 40 Wash. 
560, 82 P 907, 2 LRANS 563;.In re 
Baker, 21 Wash. 259, 57 P 827. 

“The evidence to be produced that 
the party demanded is charged with 
crime and the mode of proof is par- 
ticularly prescribed and limited by 
the act. It must be by copy of an 
indictment or affidavit certified by 
the governor of the state making the 
demand as authentic. Under the stat- 
ute clearly no other evidence is suffi- 
cient or can be. received by the 
sovernor on whom the demand is 
made as sufficient in proof of fact 
that such indictment or affidavit ex- 
ists as the basis of the charge of 
crime. No other authentication is 
necessary.’’ In re Leary, 15 F. Cas. 
No. 8,162, 10 Ben, 197. 

[a] Reason for rule—“The pur- 
pose of requiring a certificate of au- 
thentication of the affidavit charging 
a crime, attached to a requisition for 
extradition of a fugitive from justice, 
is to prevent the Governor of the 
state upon whom the demand is made 
from being imposed upon by spurious 
charges of crime, and to advise him 
of the genuineness of the copy of 
the indictment or affidavit.” State v. 
Curtis, 111 Minn. 240, 126 NW 719. 

{b] MTlustrations.— (1) Certifica- 
tion of a copy accompanied by the 
original bill is a sufficient authenti- 
cation to meet the requirements of 
the statute. State vy. Justus, 84 Minn. 
237, 87 NW 770, 55 LRA 325. (2) A 
certificate of the secretary of state 
of Louisiana that the person before 
whom an affidavit was made was a 
justice of the peace igs insufficient. 
Somanis Case, 1 AbbPrNS (N. a) 

Th * 

71. Chung Kin Tow v. Flynn, 218 
Fed. 64, 133 CCA 666; Ex D. Muaweee 
Ala. A. 257, 265, 56S 79 [cit Cye]s 
Hackney v. Welsh, iv7 Ind. 253, 8 Nim 
141, 57 AmR 101; Morrison v. Dwyer, 
143 Iowa 502, 121 NW 1064. 

{a] Sufficiency—Where a gover- 
nor in his appl:cation for a requisi- 
tion of a fugitive enumerates all 
documents attached thereto, and 
says, “which I certify to be authen- 
tic and duly authenticated according 
to the laws of this state,” there is 


sufficient authentication of the com- - 


plaint, affidavits, and warrant, made 
in Arizona, included in the enumer- 
ated documents. Ex p. Jones, 82 Tex. 
Cr, 6275 199 SWE deo; 

72. State v. Curry, 2 Ala. A. 251, 
56S .736. : 

[a] Separate documents. — In a 
requisition the copy of the complaint 
and the authenticating certificate re- 
quired py the Federal Law may be 
written on different papers. Chandler 
v. Sipes, 103 Nebr. 111,.170 NW 604. 


ns, same title, page and note number, 


§§ 27-29] 


documents are what they purport to be,’* since the 
federal statute for the authentication of pubhe acts 
and judicial proceedings in the several states is not 
_ The act of congress does not regulate 
the manner in which the authentication by the gov- 
ernor shall be made, but the several states have made 
requirements in this respect which are to be adhered 
The question of authenticity is 
one for the determination of the governor of the 
demanding state and his certificate to the fact is 


applicable.*4 


to in each state.7® 


alone required.‘® ; 


OL [$28] Determination as to Rendition—l. 
Powers and Duties of Executive in General. 
executive has no authority to act upon a requisition 
which on its face appears to be defective.“7 Where, 
however, the statutory prerequisites appear,’® it is 


7. U. S—Tiberg v. Warren, 192 
Fed. 458, 112 CCA 596; Ex p. Daw- 
son, 83 Fed. 306, 28 CCA 354. 
Ala.—State vy. Curry, 2 Ala. A. 251, 
254, 56 S 736 [cit Cyc]. 
Cal.—Ex p. Manchester, 5 Cal. 237. 
Ind. T.—Ex p. Dickson, 4 Ind. T. 
481, 69 SW 943. 


Bee er v. Wise, 126 NW 
5) Mass:—Kingsbury’s Case, 106 Mass. 
Minn.—State v. Curtis, 111 Minn. 


240, 126 NW 719; State v. Bates, 101 
Minn. 303, 112 NW 260; State v. Jus- 
se 84 Minn. 237, 87 NW 770, 55 LRA 

Nebr.—Dennison v. Christian, 72 
Nebr. 703, 101 NW 1045, 117 AmSR 
817 [aff 196 U. S. 637, 25 SCt 795, 49 
L. ed. 630]. 

N. Y.—Peo. v. Moore, 167 App. Div. 
479, 153 NYS 10 [aff 217 N. Y. 632 
mem, 112 NE 1070 mem]. 

Oh.—Ex p. Sheldon, 34 Oh. St. 319. 

Wash.—In re Baker, 21 Wash. 259, 
57sP. 827. 

[a] MTlustrations.—The following 
have been held sufficient: (1) 
“Whereas, it appears by the annexed 
papers which I certify to be.authen- 
tic and duly authenticated in = ac- 
cordance with the laws of this state.” 
Ex p. Dickson, 4 Ind. T. 481, 69 SW 
943. (2) “Duly authenticated accord- 
ing to the laws.” Ex p. Manchester, 
5 Cal. 237. (3) A certificate that an 
affidavit was made before a trial jus- 
tice sufficiently authenticates the ca- 
pacity of the person as a magistrate. 
Kingsbury’s Case, 106 Mass. BIS ke C4) 
Where the record of the prosecution 
jis certified by the justice before 
whom it is pending, the county clerk 
certifies to the justice’s official char- 
acter, and the attorney-general cer- 
tifies that the application for requi- 
sition is in due form under the laws 
of that state, and that by such papers 
and records accused stands charged 
with a specified offense. Taylor v. 
Wise, (lowa) 126 NW $126: 065); Tt 
appears from_ the annexed papers, 
duly authenticated in accordance 
with the laws of this state,” is suffi- 
cient. State v. Curtis, 111 Minn. 240, 
126 NW 719. (6) Although the gov- 
ernor did not certify to the official 
character of the grand jury, to the 
officer certifying to the copy of the 


indictment, nor the officer before 
whom the affidavit is sworn to. Ti- 
perg v. Warren, 192 Fed. 458, 112 


(7) Mere omission of the 
state from papers cor- 
form and in substance. 
291 Wash. 259, 57 P 827; 
250, 57 RP 825. 
9 vAla; A.2261, 


CCA 596. 
seal of the 
rect both in 
In re Baker, 
In re Foye, 21 Wash. 

74, State v. Curry, 
56 S 736. as 

75. See statutory provisions; and 
Ex p. Manchester, 5 Cal) 237; Kings- 
bury’s, Case, 106 Mass. 223; Ex Dp. 
34 Oh. St. 319; Hibler v. 


: Compton. v. Alabama, 214 U. Ss. 
1, 29 SCt 605, 5 ed, 885, 16 Ann 
Cas 1098; Worth v. Wheatley, 


Ind. 598, 108 NE 958. 
77. Ex p. Smith, 22 F. Case No. 
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from justice.”® 


[§ 29] 


The 


12,968, 3 McLean 121; Peo. v. Brady, 
56 N. Y. 182. 
ig Charge of crime see supra 


0. 
Shon eas or affidavit see supra 


4, 

Status as fugitive from justice see 
supra §§ 11-16. 

79. U. S.—Biddinger v. New York 
City Police Comr., 245 U. S. 128, 38 
SCt 41, 62 L. ed. 193; Marbles vy. 
Creecy, 215 U. S. 63, 30 SCt 32, 54 
L. ed. 92; Illinois v. Pease, 207 U.S. 
100, 28 SCt 58, 52 L. ed. 121; Apple- 
yard v. Massachusetts, 203 U. S. 222, 
27 SCt 122, 51 L: ed. 161, 7 AnnCas 
1073; Kentucky v. Dennison, 24 How. 
66, 16 lL. ed. 717; In re Strauss, 126 
Fed. 327, 63 CCA 99; Bruce yv. Ray- 
ner, 124 Fed. 481, 62 CCA 501; In re 
Roberts, 24 Fed. 132 [aff 116 U. S. 
80, 6 SCt 291, 29 L. ed. 544]. 

2 Bee p. Law, 2 Ala.’ A. 257, 56 

Conn.—Ross v. Crofutt, 84 Conn. 
370, 80 A 90, AnnCas1912C 1295. 

Ga.—Barranger v. Baum, 103 Ga. 
465, 30 SH 524, 68 AmSR 113; John- 
ston v. Riley, 13 Ga. 97. 

Ind.—Kemper v. Metzger, 169 Ind. 
112, 81 NE 663. 

Kan.—In re Flack, 88 Kan. 616, 129 


le 47 LRANS 807, AnnCas1914B 
789. 
La.—State v. Flournoy, 136 La. 852, 
67 S 929. 

Minn.—-State v. Bates, 101 Minn. 
303, 112 NW 260. 

Miss.—Ex p. Walters, 106 Miss. 


439, 64 S 2; Hx p. Devine, 74 Miss. 
715; 22 S33. 


N. J.—In re Voorhees, 32 INES aE 
141; In re Fetter, SINE LD. olisnoll, 
57 AmD 382; In re Thompson, 85 


. J. Bq. 221, 96 A 102. 
Noyes NG aN: 


N, Y.—Peo. v.. Brady, 56. ) 
182; Peo. v. Moore, 167 App. Div. 479, 
153 NYS 10 {aff 217 N. Y. 632 mem, 


112 NE 1070 mem]; Peco. v. Byrnes, 
Pinkerton, 17 Hun 
Peo. v. Chief 


of Police, 97 Misc. 254, 162 NYS 845; 


368; In re Clark, 9 Wend. 212. 
Oh.—Work Vv. Corrington, 34 Oh. 

St. 64, 32. AmR 345; Matter of Wil- 

liams, 25 Oh. Cir. Ct. N.S. 249. 


Pa.—In re Dows, ; Wet- 


zel’s Case, 28 Pa. Co. Bite. 
Ss. C.—Ex p. Swearingen, 113, Sau'G: 
74: State v. Anderson, 19 S.C. L. 327. 


s. D.—In re Tod, 12 S. D. 386, 81 
NW 637, 76 AmSR 616, 47 LRA 566. 
Tex.—Ex p. Denning, 50 Tex. Cr, 


629. 100 SW 401. 


Wash.—In re Foye, 21 Wash. 250, 
57 P 825. 

Wyo.—Ryan V. Rogers, 21 Wyo. 
311, 132 95. 


80. Kentucky v. Dennison, 24 How. 
(U. S.) 66, 16 L. ed. 717; In re Voor- 
hees, 32 N. J. L. 141; Peo. v. Pinker- 
ton, 17 Hun 199 [aff With INT, None fu 

81. U. S.—Drew v. Thaw, 235 U.S. 
432, 35 SCt 137, 59 L. ed. 302; Ken- 
tucky v. Dennison, 24 How. 66, 16 
Teds TGs 

Ga,—Lascelles v. State, 90 Ga. 347, 
16 SE 945, 35 AmSR 216 [aff 148 U.S. 
537, 18 SCt 897, 37 L. ed. 549]. 
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the duty ofthe executive to whom the demand is 
presented to cause the arrest of the alleged fugitive 
This duty is ministerial *° and not 
discretionary ** and has been described as impera- 
tive,’? although in the absence of statute there is 
no power to compel the executive to act.*? 
power to determine whether upon the showing made 
the accused is extraditable cannot be delegated by — 
the executive.*4 

2. Questions to Be Determined. Two 
questions are presented to the governor: (1) Is the 
person demanded substantially charged with the 
crime against the laws of the state from whose jus- 
tice it is alleged that he has fled by an indictment or 
affidavit properly certified; (2) is he a fugitive from 
justice from the state demanding him.*° 


The 


The first 


Minn.—State vy. Toole, 69 Minn. 104, 
72 NW 53, 65 AmSR 5538, 38 LRA 224. 
N. J.—In re Voorhees, 32 N. J._L. 
141; In re Thompson, 85 N. J. Ea. 
221, 96 A 102. 
3 Y.—Leary’s Case, 6 AbbNCas 

Oh.—Work vy. Corrington, 34 Oh. 
St. 64, 32 AmR 345. 
het C.—Ex p. Swearingen, 13 S. C. 

Tex.—Coleman v. State, 53 Tex. 
Cr. 93, 113 SW 17; Ex p. Denning, 
50 Tex. Cr. 629, 100 SW 401. 

[a] State statutes authorizing a 
governor to use his discretion in the 
issue of a warrant have been held to 
be constitutional. Kimpton Case, 
Moore Extr. p 993; In re Perry, 2 
Cr.L.Mag. 84. 

82. U. S.—Ex p. Hart, 63 Fed. 249, 
11 CCA 165, 28 LRA 801. ; 

Ga—Lascelles v. State, 90 Ga. 347, 
16 SE 945, 35 AmSR 216 [aff 148 
U. S. 537, 13 SCt 897, 37 L. ed. 549]; 
Johnston v. Riley, 13 Ga. 97. 

Kan.—In re Flack, 88.Kan. 616, 
635, 129 P 541, 47 LRANS 807, Ann 
Casi914B 789. 

Mass.—Ex p. Graves, 128 NE 867. 

Minn.—State v. Toole, 69 Minn. 104, 
ue 65 AmSR 553, 38 LRA 

N. Y.—Peo. v. Pinkerton, 17 Hun 
199° [aff T7-N. Ye 2451. 

“A charge of crime, flight, discov- 
ery, and a formal demand for return 
are all that are necessary to raise 
the obligation to deliver up the fu- 
gitive, and that obligation is im- 
perative.” Per Burch, J., ine’ Iny ure 
Flack, supra. 

83. U. S.—Taylor v. Taintor, 16 
Wall. 366, 21 L. ed. 287; Kentucky 
v. Dennison, 24 How. 66, 16 L. ed. 
717; In re Leary, 15 F. Cas. No. 
8,162, 10 Ben. 197. 

Cal._-Ex p. Manchester, 5 Cal, 237. 


Ga.—Barranger v. Baum, 103 Ga. 
465, 30 SE 524, 68 AmSR 113. 
Minn.—State v. Toole, 69 Minn. 


104, 107, 72 NW 53, 65 AmSR 553, 38 
LRA 224. 

N. J.—Katyuga v. Cosgrove, 67 
IN ip ls des a OAC} 

N. Y.—Peo. v. Thaw, 154 NYS 949. 

Oh-—Work v. Corrington, 34 Oh. 
St. 64, 32 AmR 345. 

“Phat duty, however, is one of im- 
perfect obligation, for, if the gover- 
nor refuses to perform it, we know 
of no power, state or federal, to com- 
pel him to do so.’ State v. Toole, 
supra. 

34. Ex p. Pelinski, (Mo.) 213 SW 
809. 

85. U. S.—Munsey v. Clough, 196 
U. §. 364, 25 SCt 282. 49 L- ed. 515; 
Roberts v. Reilly, 116 U. S. 80, 6 
SCt 291, 29 L. ed. 544; Kentucky Vv. 
Dennison, eas 
In re Strauss, 
99: Bruce v. Rayner, 


62 CCA 501. 
State, 16 Ala. A. 410, 


Ala.—Pool v. 
78 S 407 [den certiorari 16 Ala. A. 


395, 78 S 311]. 


Minn.—State v. Boekenoogen, 140 
Minn. 120, 167 NW 301. 
Nev.—In re Waterman, 29 Nev. 
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is a question of law,8* while the second is a question 


of fact.87 


[§ 30] 3. Proof of Essential Facts—a. In Gen- 
It is within the province of the governor to 
require the production of satisfactory evidence of the 
jurisdictional facts which must be found before he 
issues his warrant,°* but these facts may be deter- 
mined in any way which the executive to whom the 
requisition is addressed deems satisfactory,®® and he 
is not required to demand proof apart from the proper 
requisition papers,°° although he may require and is 
at liberty to hear independent evidence as to such 
facts.°+ Under a statute providing thal the governor 
_ may require the attorney-general to investigate the 
demand for requisition and report all material facts 
which shall come to his knowledge, the governor may 
consider evidence outside of the papers sent with 
The certificate of the executive of 
the demanding state is conclusive as to the verity of 
the judicial acts necessary to authorize the demand.®3 
If an affidavit is duly certified to be authentie, the 
governor receiving it cannot hear evidence that it is 


eral. 


the requisition.®2 


288, 89 P 291, 11 LRANS 424, 13 Ann 
Cas 926. 

N. Y.—Peo. v. Moore, 167 App. Div. 
479, 153 NYS 10. [aff 217 N. Y. 632 
mem, 112 NE 1070 mem]. 

Okl.—BHx p. Owen, 10 Okl. Cr. 284, 
186 P 197, AnnCas1916A 522. 

Tex.—Ex p. Jones, 82 Tex. Cr. 627; 
199 SW 1110, 1113 [quot Cyc]. 

Wyo.—Ryan y. Rogers, 21 Wyo. 
311, 182 P 95. 

86. U. S.—Roberts v. Reilly, 116 
“U. S. 80, 6 SCt 291, 29 L. ed. 544; 
Bruce yv. Rayner, 124 Fed. 481, 62 
CCA 501. : 

D. C.—Hard v. Splain, 45 App. 1. 

Ga.—Barranger v. Baum, 103 Ga. 
465, 30 SE 524, 68 AmSR 113. 

Nebr.—In re Willard, 93 Nebr. 298, 
140 NW 170. 

N. Y.—Peo. v. Moore, 167 App. Div. 
479, 153 NYS 10 [aff 217 N. Y. 632 
mem, 112 NE 1070 mem]. 

“That the person demanded is sub- 
stantially charged with a _ crime 
against the laws of the State from 
whose justice he is alieged to have 
fled, by an indictment or an affidavit, 
certified as authentie by the governor 
of the State making the demand... 
is a question of law, and is always 
open upon the face of the papers to 
judicial inquiry upon an application 
for a discharge under a writ of 
habeas corpus.” Per Matthews, J., 
in Roberts v. Reilly, 116 U. S. 80, 95, 
6 SCt 291, 29 L. ed. 544. 

Review on habeas corpus 
Hateas Corpus [21 Cyc 328]. 

87. Roberts v. Reilly, 116 U. S: 
80, 6 SCt 291, 29 L. ed. 544: Bruce 
v. Rayner, 124 Fed. 481, 62 CCA 501; 
Ex p. Dickson, 4 Ind. T. 481, 69 SW 
943. See also cases infra note 1. 

Review on habeas corpus 
Habeas Corpus [21 Cyc 328]. 

88. Pool v. State, 16 Ala. A. 410, 
78 S 407 [den certiorari 16 Ala. A. 
SIO, Neo S SLLT. : 

Facts which must be determined 
see supra’ § 29. 

89. Marbles v. Creecy, 215 U. S. 
63, 30 SCt 32, 54 L. ed. 92; Ryan v. 
Rogers, 21 Wyo. 311, 132 P 95: 

“Strict common law evidence is not 
necessary. The statute does not-pro- 
vide for the particular kind of evi- 
dence to be produced before him, nor 
how it shall be authenticated, but it 
must at least be evidence which is 
satisfactory to the mind of the gov- 
ernor.” Per Peckham, J., in Munsey 
v. Clough, 196 U. S. 364, 372, 25 SCt 
282, 49 L. ed. 515. 

90. Marbles v. Creecy, 215 U. 8S. 
63, 30 SCt 32, 54 L. ed. 99. 

91. Marbles v. Creecy, 215 U. S. 
68, 30 SCt 32, 54 L. ed. 92. But see 
Ex p. Swearingen, 13 S. GC. 74 (hold- 


see 


see 
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ing that, where the requisition shows 
upon its face that all of the require- 
ments of the act of congress have 
been complied with, it is the duty of 
the proper authorities of the asylum 
state to recognize the statement of 
facts made therein as true). 

aie Ex p. Graves, (Mass.) 128 NE 

[a] Additional affidavits may be 
considered. Ex p. Graves, (Mass.) 
128 NE 867. 

98. Kentucky vy. Dennison, 24 
How. (U. S.) 66, 16 lL. ed. 717; Peo. 
v. Moore, 167 App. Div. 479, 153 NYS 
10 [aff 217 N. Y. 632 mem, 112 NE 
1070 mem]; Leary’s Case, 6 AbbNCas 
(N. Y.) 48. : 

94. Ex p. Manchester, 5 Cal. 237. 

95. Com. v. Matthews, 42 Pa. Co. 
618; Hibler v. State, 43 Tex. 197. 


96. Worth v. Wheatley, 183 Ind. 
098, 108 NE 958. 
97. Benson: y. Palmer, 31 App. 


(D. C.) 561, 17 LRANS 1247; Hibler 
v. State, 43 Tex. 197. | 

98. Roberts v. Reilly, 116 U. S. 80, 
6 SCt 291, 29 L. ed. 544; Ex p. Ro- 
Selle, (Tex. Cr.) 222 SW 248. 

[a] Application of rulex—Where a 
requisition shows that an affidavit 
has been made against the accused 
in the demanding state, and that a 
demand has been made upon the gov- 
ernor of the state of the forum, 
which Certifies that the affidavit is 
authentic, the requirements of the 
law are met, and it is immaterial, on 
habeas corpus to secure the release 
of one held under an extradition 
warrant, that the prosecuting attor- 
ney of a county of the demanding 
state was allowed to testify that cer- 
tain acts constitute an offense under 
the law of that state. Ex p. Roselle, 
(LexsCr.)ir222 Siva 4s. 

Necessity that requisition set out 
copy see.supra § 23, 

99. Tullis v. Fleming, 69 Ind. 15. 

1. U. S.—Pettibone yv. Nichols, 203 
U.S. 192527) SCtv111,.51 GG, ed. 148, 
7 AnnCas 1047; Munsey v. Clough, 
196 U. S. 364, 25 SCt 282, 49 LL. ed. 
515; Cook v. Hart, 146 U. S. 183, 13 
SCt 40, 36 L. ed. 934; Roberts v. 
Reilly, 116 U. S. 80, 6 SCt 291, 29 L. 
ed. 544; Ex p. Reggel, 114 U. S. 642, 
5 SCt 1148, 29 L. ed. 250; Kentucky 
v. Dennison, 24 How. 66, 16 L. ed. 717. 

Ala.—Ex p. State, 73 Ala. 503, 49 
AmR 638. 

Conn.—Farrell y. Hawley, 78 Conn. 
150, 61 A 502, 112 AmSR_ 98, .70 
LRA 686, 3 AnnCas 874. 

D. C.—Depoilly v. Palmer, 28 App. 
324; Hayes v. Palmer, 21 App. 450, 

Minn.—State v. Justus, 84 Minn. 
227, 87 NW 770, 55 LRA 325. 

N. H.—State v. Clough, 72 N. H. 


re 
[$§ 29-81 


a forgery,°* or that an indictment is not genuine,®® 
and a statute fequiring proof of execution of a 
written instrument when denied by the opposite 
party under oath has been held not to apply to ex- 
tradition proceedings.®® As it is to the requisition a 
governor looks for authority to issue his warrant,%7 
no copy of the laws of the demanding state need be 
submitted to him to prove that the requisition is 
properly founded.®® The certificate of the governor 
that the act alleged constituted a crime is prima 
facie proof of charge of crime.%? 

[§ 31] b. Status of Accused as Fugitive. 
question of whether accused is a fugitive from jus- 
tice is one of fact upon which the governor upon 
whom the demand is made must decide upon sueh 
evidence as is satisfactory to him? and he should 
not issue his warrant without proof of such fact.? 
No particular mode of proof has been prescribed by 
congress.? It is only necessary that it is. made in 
some mode which is satisfactory to the governor of 
the asylum state,4 and he may receive evidence which 
fails to meet the requirements of legal proof if he 


The 


178, 55 A 554, 67 LRA 946 [aff 196 
U. S. 364, 25 SCt 282, 49 L. ed. 515]; 
State v. Clough, 71 N. H. 594, 538 A 
1086, 67 LRA 946. ; 

N. J.—Katyuga v. Cosgrove, 67 
N. J. L. 218, 50 A 679. 

N._ Y.—Peo, v. Hyatt, 172 N. Y. 
176, 64 NE 825, 92 AmSR 706, 60 LRA 
(C4 a ONY, Cr, 19 iPeotex. Baker, 
142 App. Div. 598, 127 NYS 382, 25 
N. Y. Cr. 498; Peo. v. Chief of Police, 
97 Misc. 254, 162 NYS 845. ‘ 

Oh.—Ex p. Sheldon, 34 Oh. St. 319. 

S. D.—In re Tod, 12 S. D. 386, 81 
NW 637, 76 AmSR 616, 47 LRA 566. 

Tex.—Ex p. White, 39 Tex. Cr. 497, 
46 SW 639. 

Wash.—In re Sylvester, 21 Wash. 
263, 57 P 829; In re Baker, 21 Wash. 
259,-57 P 827: In re Foye, 21 Wash. 
Be S255 
: New York, 188 U. S. 


p. 
5 SCt 1148, 
. ed. 250; Ex p. Montgomery, 244 
Fed. 967; Hx p. Hoffstot, 180 Fed. 
240 [aff 218 U. S. 665, 31.SCt 222, 54 
L. ed. 1201]; Eaton v. West Virginia, 
91 Fed. 760, 34 CCA 68; State v. Jus- 
tus, 84 Minn, 237, 87 NW 770, 55 LRA 
325; State v. Clough, 72 Nic Beetise 
55 A 554, 67 LRA 946 [aft 196 UUs: 
ueanes act gt eas 515]; State 
v. ough, 5 - 594, 53 A 1086, 
67 LRA 946. . 

“Appellant was entitled, under the 
act of Congress, to insist upon proof 
that he was within the demanding 
State at the time he is alleged to 
have committed the crime charged, 
and subsequently withdrew trom her 
jurisdiction, so that he could not be 
reached by her criminal process.” Ex 
p. Reggel, 114 U. S. 642, 651, 5 SCt 
1148, 29 L. ed. 250. 

Determination of sufficiency of 
proof on habeas corpus see Habeas 
Corpus [21 Cyc 328]. 

3. U. S.—Ex p. Reggel, 114 U. S. 
642, 5 SCt 1148, 29 L. ead 250. 

Ala.—Ex p. State, 73 Ala. 503, 49 
AmR 63. 

Mo.—Ex p. Pelinski, 213 SW 809. 

N. Y.—Peo. v. Hyatt, 172 N. Y. 176, 
64 NE 825, 92 AmSR 706, 60 LRA 
AS EE NE Wa 
Div. 629 mem, 76 NYS 1026 mem, 
and aff 188 U. S. 691, 23 Sct 456, 47 
L. ed. 657]. 


Fhe C.—Ex p. Swearingen, 13 §. c 


4. Farrell v. Hawley, 78 Conn. 150, 
153, 61 A 502, 112 AmSR 98, 70 LRA 
686, 3 AnnCas 874; State y. Justus, 
84 Minn. 237,87 NW 770,55 LRA 325; 
Ex. p. Pelinski, (Mo.) 213 SW 809, 

“Any mode of proof which to him 
might be satisfactory in kind and 
convincing in effect, and that had a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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deems it advisable.> He is not required to demand 
proof by evidence apart from the requisition papers,® 
although he may do so.? 
to act upon a statement in an affidavit accompanying 
the requisition that accused is a fugitive from jus- 
tice,> but such an affidavit is not coneclusive.? It 
‘has been held, however, that mere recitals in the 
requisition, there being no statement in the affidavit 
that accused was a fugitive from justice, are not 
sufficient to warrant the governor in acting.° An 
affidavit in support of a requisition that the prisoner 
is a fugitive from justice will not be disregarded 
as the statement of a mere conclusion of law,!! but 
the conclusion is one of fact to which a witness 
may be allowed to testify.12 The fact that a man is 
charged with crime in one state and is afterward 
found in another has generally been regarded as 
“prima facie evidence that he is a fugitive,!* but it 
may be rebutted.'* The fact that it appears from 
the indictment that the offenses charged were com- 
mitted more than six years before’ the finding of 
the indictment does not preclude a finding that ac- 
cused was a fugitive from justice.'® 

[§ 32] 4. Matters to Be Considered.'® The gov- 
ernor is not concerned with the character of the 
erime charged to have been committed,” nor will 
there be any inquiry into the motives underlying the 
demand,'® nor into technical defects in the indict- 


reasonable tendency to establish the ati ls a1 Dp.< FOR 
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The governor is entitled’ 


Reggel, 
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ment,!® nor the criminal liability of the accused.?° 
If the requisition is in due form the governor has 
no authority to determine whether the charge is well 
founded.?!. The mere suggestion that the fugitive, 
because of his race and color, will not be fairly and 
justly dealt with in the state to which it is sought 
to remove him, or will not be adequately protected 
against violence, will not require the executive to 
refuse the surrender of the fugitive.*? On the other 
hand it has been said that there is no satisfactory 
reason why a governor should issue a warrant where 
he is satisfied that the sole object of the party com- 
plaining is to enforce payment of a private claim 
for money.?* It is proper for the executive of the 
asylum state in determining whether he will sur- 
render a citizen of that state as a fugitive from jus- 
tice to consider that the accused has been found to 
be a lunatic by a court of the asylum state, that a 
committee has been appointed for the custody of his 
person and a place for his detention has been desig- 
nated.?# 

[§ 33] 5. Hearing. The proceedings in mat- 
ters of this kind are summary in their nature.?> The 
executive of the asylum state may act upon the 
requisition in the absence of the accused,?* and with- 
out previous notice to him,?? and the accused is not 
entitled to a hearing.2® It is immaterial that the 
hearing, if had, was held before the private secre- 


114 U. S. 642; Oh.—Wilcox v. Nolze, 34 Oh. St. 


fact of a fleeing from justice, ful- |}5 SCt 1148, 29 L. ed. 250; Duddy’s | 520, 523; Matter of Williams, 25 Oh. 
filled all the requirements of law.’ | Case, 219 Mass. 548, 107 NE 364;| Cir. Ct. N. S. 249; In re Williams, 5 
Farrell v. Hawley, supra. State v. Clough, 71 "N:-H.594,' 53° A. | Oh-7 A. 553) Exp. Van® Vieck,~ 6Oh: 
__5. State v. Clough, 72 N. H. 178,| 1086, 67 LRA 946. Dec. (Reprint) 636, 7 AmLRec 275. 
55 A 554, 67 LRA 946 [aff 196 U. S. 12. Duddy’s Case, 219 Mass. 548, Pa.—Com. v. Hare, 36 Pa. Super. 
364, 25 SCt 282, 49 L. ed. 515] 107 NE 364. 125 


6. Moyer v. Nichols, 203 U. S. 221, 


13. Ex p. Reggel, 


114 U. S. 642,| “The governor of 4 state, in issu- 


27 SCt 121, 51 L. ed. 160; Pettibone 
v. Nichols, 203 U. S. 192, 27 SCt 111, 
51 L. ed. 148, 7 AnnCas 1047; In re 
Mohr, 73 Ala. 503, 49 AmR 63; Ryan 
v. Rogers, 21 Wyo. 311, 132 P_ 95. 
But see In re Jackson, 13 F. Cas. 
No. 7,125, 2 Flipp. 183, 187 (holding 
that it should be shown by evidence 
making a prima facie case that the 
accused has tled from the demanding 
state and that the evidence must not 
only be satisfactory to the governor 
but must be legally sufficient before 
the executive authority can be ex- 
ercised. ‘He cannot act upon rumor 
nor upon the mere representation of 
a person, nor upon the demanding 
Governor’s certificate. It should be 
sworn evidence, such as will author- 
ize a warrant of arrest in any other 
case’). . 

7, Tllinois v. Pease, 207 U. Ss. 100, 
28 SCt 58, 52 L. ed. 121; Ex _p. Wal- 
ters, 106 Miss. 439, 64 S 2; Katyuga 
v. Cosgrove, 67 N. J. lL. 213, 50 A 
679. But see Ex p. Swearingen, 13 
S.C. 74 (where it is stated that itis 
his \duty to take the statements of 
facts cin «the requisition as true). 
Peo. v. Pinkerton, 17 Hun 199 


“Upon the executive of the State in 
is found, rests 


the responsibility of determining, in 
is a 


tent proof, J 
fact, a fugitive from the justice of 


the demanding State.’ 
114 U. S. 642, 652, 5 
ed. 250. 

8. Ex p. Reggel, 114 U. 
SG@t 11487 29. °L: : 
Clough, 71 N. H. 594, 53 A 1086, 67 
TRA 946; Ex p. Sheldon, 34 Oh. St. 


Re: 


9. Ex p. State, 73 Ala. 503, 49 
AmR 683. ; : 
10. Hartman v. Aveline, 63 Ind. 


344, 30 AmR 217. 


5 SCt 1148, 29 L. ed. 250; Roberts v. 
Reilly, 116 U. S. 80, 6 SCt 291, 29 L. 
ed. 544; Drinkall v. Spiegel, 68 Conn. 
441, 36 A 830, 36 LRA 486; Kings- 
bury’s Case, 106 Mass. 223. 

14. Reed v. U. S., 224 Fed. 378, 140 


CCA 64. 

Review on habeas corpus see 
Habeas Corpus [21 Cye 328]. 

15. State v. Clough, 71 N. H. 594, 


53 A 1086, 67 LRA 946. 

16. Scope of review in habeas 
elt a! see Habeas Corpus [21 Cyc 
328]. 

17. Drew v. Thaw, 235 U. S. 432, 
85 SCt 137, 59 L. ed. 302; Kentucky 
vy. Dennison, 24 How. (U. S.) 66, 16 
L. ed. 717. 

18. Drew v. Thaw, 2385 U. S. 432, 
35 SCt 137, 59 L. ed. 302; State v. 
Clough, 71 N. H. 594, 53 A 1086, 67 
LRA 946; Ex p. Van Vleck, 6 Oh. Dec. 
(Reprint) 636, 7 AmLRec 2755.0) Cine 
LBul 763. 

19. Peo. v. Warden City Prison, 
154 App. Div. 261, 188 NYS 1095; Reo. 
vy. Police Comr., 100 App. Div. 483, 91 
NYS 760 [app dism 185 N. Y. 594 
mem, 78 NE 1109 mem]; Peo. Vv. 
Byrnes, 33 Hun 98, 2 N. Y. Criseo8. 

20. Drew v. Thaw, 235 U. S. 432, 
35 SCt 137, 59 L. ed. 302; Lascelles 
vy. State, 90 Ga. 347, 16 SE 945, 35 
AmSR 216 [aff 148 U. S. 537, 13 Sct 
897, 37 L. ed. 549]; In re Williams, 


5 Oh. A. 55; Ex p. Swearingen, 13 
SHIC/ AW. . 

21. D. C.—Goodale v. Splain, 42 
App. 235. 


Griffin, are 
T 389, 156 NW _ 353; Leonard v. 
Zweitel, 151 NW 1054; 
Harris v. Magee, 


NW 742. 
We=Peo:, vi, Myatt, 172" Ni Ys 


N. 

176, 64 NE 825, 92 AmMSR 706, 60 LRA 
bod CT, ONIN Go O25 79 [rev 72 App. 
Div. 629 mem, 76 NYS 1026 mem, and 
aff 188 U. S. 691, 23 SCt 456, 47 L. ed. 
6571; Peo. v. Brady, 56 INS Yer 182 
Peo. v. Byrnes, 33 Hun 98, 2) Neo 
Cr. 398; Peo. v. Pinkerton, 17 Hun 
199 [aff 77 N. Y. 245]; Peo. v. Thaw, 
154 NYS 949. ; 


ing his warrant of extradition of a 
fugitive from justice, acts in an ex- 
ecutive, and not in a judicial ca- 
pacity. He is not permitted to try 
the question whether the accused is 
guilty or not guilty; he is not to re- 
gard a departure from the prescribed 
forms for making the application, or 
as to the manner of charging the 
crime, in any matter not of the sub- 
stance; and he is not to be controlled 
by the question whether the offense 
is or is not a crime in his own state, 
the inquiry being whether the act 
is punishable as a crime in the de- 


manding state.” Wilcox v. Nolze, 
supra. 
22. Marbles v. Creecy, 215 U. S. 


63, 30 SCt 32; 54 L. ed. 92. 

23. Work vy. Corrington, 34 Oh. St. 
64, 32 AmR 345; In re Williams, 5 Oh. 
IES B. 

24. Opinion of Atty.-Gen., 26 Pa. 
Dist. 477. 

25. Munsey v. Clough, 196 U. S. 
364, 25 SCt 282, 49 L. ed. 515 [aff 
72 N. H. 178, 55 A 554, 67 LRA 946]; 
Farrell v. Hawley, 78 Conn. 150, 61 
A 502, 112 AmSR 98, 70 LRA 686, 
3 AnnCas 874. 

26. Marbles v. Creeey, 215 U. S. 
63080 SCe Bane Ta. redler 2: 

27. Marbles v. Creecy, 215 U. S. 
63, 80 SCt 82/54 L. ‘ed. 92. 

28. U. S.—Marbles v. Creecy, 215 
We Sh GeO SOt 82,054 ch. ed Roa, 
Moyer v. Nichols, 203 U. S. 221, 27 
SCt 121, 51 L. ed. 160; Pettibone 
v. Nichols, 208 U. S. 192, 27 SCt 111, 
51 lL. ed. 148, 7 AnnCas 1047; Mun- 
sey v. Clough, 196 U. S. 364, 25 SCt 
282, 49 L. ed. 515 [aff 71 N. H. 594, 
53 A 1086, 67 LRA 946, 72 N. H. 
178, 5) A 554]; Ex p. Chung Kin Tow, 
218 Fed. 185. 

Conn.—Ross v. Crofutt, 84 Conn. 
370, 80 A 90, AnnCas1912C 1295; Far- 
rell v. Hawley, 78 Conn. 150, 61 A 
502, 112 AmSR 98, 70 LRA 686, 3 Ann 


Cas 874. rf 
Miss.—Ex p. Walters, 106 Miss. 
439, 64 S 2. 


N. J.—In re Thompson, 85 N. J. Eq. 
221, 96 A 102. 
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tary of the governor.*® Under the English Fugitive 
Offenders Act, the magistrate may not only hear 
evidence but may compel attendance and testimony 
of witnesses in the absence of the accused.®° 
Authority to 
The authority to issue the warrant rests exclusively 
in the governor of the asylum state * or territory ®? 
unless affected by state legislation.?3 
delegate this authority,’ although a warrant signed 
by the governor in blank and filled out by his sec- 


[§ 34] I. Warrant—1. 


retary is not invalid.*® 
[§ 25] 2. Requisites—a. 
tents in General. 


N. Y.—Peo. v. Hyatt, 172 N. 
176, 64 NE 825, 92 AmSR 706, 60 
MAS T4 17 ON. Y. Gr. 79. Laff 188 


U.S. 691, 28 SCt 456, 47. L. ed. 657]. 

“The person demanded has no con- 
stitutional right to be heard before 
the governor on either question, and 
the statute provides for none.” Per 
Peckham, J., in Munsey v. Clough, 
DYG) U.S. 1364, 9872, 25 SCt 282) 49 
L. ed. 515. 

29. Ex p. Pelinski, (Mo.) 213 SW 

{a]| Reason for rule.—Extradition 
may be granted without notice and 
without a hearing and upon the 
showing made upon the face of the 
documents presented to the governor 
of the state of asylum. ‘The execu- 
tive of such latter state is to be 
guided by the record produced, hence 
petitioner is not entitled as a matter 
of right to be heard upon the ques- 
tion whether he is a fugitive from 
justice or not. Ex p. Pelinski, (Mo.) 


213 SW 809. 

30. Rex v. Simpson, 26 Man. 129, 
28 DomIL.R 402, 26 CanCrCas 15, 33 
WestLR 547. 

31. Botts v. Williams, 17 B. Mon. 
Cy.) 687; Com. Vv. Hall, 9 Gray 
(Mass.) 262, 69 AmD 285. 


32. Ex p. Krause, 228 Fed. 547; Ex 
p. Dickson, 4 Ind. T. 481,.69 SW 943. 

Extradition from District of Co- 
lumbia, Porto Rico, and Indian Ter- 
Vitory see supra §§ 6, 7 

83. See statutory provisions; and 
Vollmer v. Dubois County, 53 Ind. A. 
149, 101 NE 321; State v. Flcurnoy, 
1386-La. 852, 67 S 929: Ex p. Van 
Vleck, 6 Oh. Dec. (Reprint) 636, 7 
AmLRee 275, 3 CincLBul 763; State 
v. White, 40 Wash. 5€0, 82 P 907, 
2 LRANS 568. 

34 %In re Payne, 7 Oh. Dec. (Re- 
print) 288, 2 CineLBul 76; In re Tod, 
12 S. D. 386, 81 NW 6387, 76 AmSR 
616, 47 LRA 566. 

35. Ex p. Camp, 8 OhS&CP 681, 7 
OnNP 614. 

36. .U. S—Compton y. Alabama, 

53 L. ed. 
< 1098; Roberts v. 
neiiyaot Le MWS. 80, 6p SCt7291.299 
L. ed. 544; Ex p. Reggel, 114 U. S. 
642, 5 SCt 1148, 29 L. ed. 250; Ex p. 
Dawson, 83 Fed. 306, 28 CCA 354. 

Cal.— Ex p. Lewis, 79 Cal. 95, 21 
P 553; In re Romaine, 23 Cal. 585. 

Conn.—Ross. vy. Crofutt, 84 Conn. 
370, 80 A 90, AnnCas1912C0 1295. 

Ind.—Robinson y. Flanders, 29 Ind. 
10; Nichols v. Cornelius, 7 Ind. 611. 

Mass.—Com. v. Hall, 9 Gray 262, 
69 AmD 285. 

Minn.—State v. Richardson, 34 
Minn. 115, 24 NW 354. 

N. Y.—-Peo. v. Donohue, 84 N.Y. 
438; Peo. v. Warden City Prison, 83 


Language and Con- 
The warrant of the executive who 
surrenders a, fugitive must show that the require- 
ments of the laws have been complied with, namely, 
that the accused had been demanded by the executive 
of the state from which he fled, as a fugitive from 
Justice; that such a demand was supported by a 
copy of an indictment found or an affidavit made 


Y. | lice, 


EXTRADITION 


Issue. 


He cannot 


97 Misc. 254, 162 NYS 845; In 
re Clark, 9 Wend. 212. 

Pa.—Com. y. County Prison, 220 
Pa. 401, 69 A 916, 21-LRANS 939. 

Wash.—tIn re Sylvester, 21 Wash. 
263, 57 P 829; In re Baker, 21 Wash. 
259, 57 P 827; In re Foye, 21 Wash. 
250, 57 P 825. ; 


37. _U. S.—In re Bloch, 87 Fed. 
, 981; Ex p. Dawson, 83 Fed. 306, 28 
CCA. 354, 

Ala.—Campbell y. State, 166 Ala. 
33, 52°S 399. 

Mass.—Com, v. Hall, 9 Gray 262, 
69 AmD 285. 

Minn.—State v. Justus, 84 Minn. 
237, 87 NW 770, 55 LRA 325. 


i, 
bis C.—-Ex p. Swearingen, 13 S. CG, 

Tex.—Hx p. McDaniel, (Cr.) 173 
SW 1018; Ex p. Cheatham, 50 Tex. 
Cr. 51, 95 SW 1077; Ex p. Stanley, 25 
Tex. A. 372, 8 SW 654, 8 AmSR 440. 

Wash.—In re Sylvester; 21 Wash. 
263, 57 P 829; In re Baker, 21 Wash. 
209325 TAR OS 2s Yin’ one Foye, 21 
Wash, 250, 57 P 825. 

[a] MDllustrations.—(1) “Direct his 
delivery” or “take” is the equivalent 
of “arrest.” Com. v. Hall, 9° Gray 
(Mass.) 262, 69 AmD 285. (2) “Duly 
certified” or “certified to be in due 
form” is the equivalent of “certified 
as authentic.” Hx p. Dawson, 83 Fed. 
306, 28 CCA 354 [certiorari den 170 
U. S. 705, 18 SCt 941, 42 L. ed. 12181]; 
Hx p. Stanley, 25 Tex. A. 372, 8 SW 
645, 8 AmSR 440. (3) “Charged by 
complaint” is the equivalent of 
“charged by affidavit.” Ex p. Mc- 
Daniel, (Tex. Civ. AL) 173 SW 1018; 
Ex p. Cheatham, 50 Tex. Cr. 51, 95 
SW 1077. (4) “In due form” is the 
equivalent of “certified as authen- 
tic.” Ex p. Dawson, 83 Fed. 306, 28 
GCA 35 4. 

38. Ind.—Worth v. Wheatley, 183 
Ind. 598, 108 NE 958; Kemper v. 
Metzger, 169 Ind. 112, 81 NE 663. 

N, H.—State y.- ‘Clough; 71..N. H. 
594, 53 A 1086, 67 LRA 946. 

N. Y.—Matter of Scrafford, 59 Hun 
320, 12 NYS 943. 

Hy wee p. Ackerman, 3 Del. Co. 
ie? C.—Ex p. Swearingen, 13 S: 2G: 

Tex.—Coleman y. State, 53 Tex. 
Cr. 93, 118 SW 17; Bx p. Cheatham, 
50 Tex. Cr. 51, 95 SW 1077. 

Wash.—In re Baker, 21 Wash, 259, 
STP Son. 

[a] Milustrations.—(1) Slight mis- 
nomer. Matter of Scrafford, 59 Hun 
320, 12 NYS 948; Ex p. Ackerman, 3 
Del. Co. (Pa.) 406. But see infra 
§ 37. (2) Lack of seal. In re Baker, 
21 Wash. 259; 57 P 827. (3) State- 
ment that requisition was based on 
indictment instead of on affidavit. 
Coleman y, State, 53 Tex. Cr. 9355 113 
SW 17. (4) Omission of express or- 
der of arrest. Ex p. Swearingen, 13 
S.C. 74. (5) Reference to state stat- 


[§§ 33-36 


before a magistrate, charging the fugitive with hav- 
ing committed a crime; and that such copy of in- 
dictment or affidavit was certified by the executive 
of the demanding state to be duly authenticated,?¢ 
but there is no requirement of any particular form 
or language *7 and the warrant will not be invalid - 
because it has technical faults which do not mate- 
rially affect its clearness or purport,?* although in 
an early ease a warrant was held void because the 
seal was unintelligible.*® The governor has no right 
to imsert any other name in his warrant than that 
designated in the requisition.4°. 

[§ 36] b. Statement of Charge of Crime. A 
warrant need not show on its face that the act 
charged as a erime in the requisition is in fact a 
crime by the law or statutes of the demanding 
state,** but it must specify the offense alleged to 
have been committed by the aceused.*2 . Sueh offense 
need only be stated substantially.‘ 


The facts on 


ute being superfluous, an error’ in 
such reference is immaterial. Worth 
v. Wheatley, 183 Ind. 598, 108 NE 


958. 
St. Louis County 


82. Vallad vy. 
Sheriff, 2 Mo. 26. 

40. Johnston y. Riley, 13 Ga. 97. 

41. U. S.—Ex p. Dawson, 83 Fed. 
306, 28 CCA 3854, In re Leary, 15 FB. 
Cas. No, 8,162, 10 Ben. 197. 

bD. C.—Webster v. Splain, 45 App. 


567. 

Ind.—Kemper v, Metzer, 169 Ind. 
112, 81 NE 663. 

Mass.—In re Brown, 112 Mass. 409, 
17 AmR 114. 

Nev.— Ex 


Pp. Hose, 34 Nev. 87, 116 
ec Aa : 


N. Y.—Peo. vy. Donohue, ‘84 N. Y. ° 


438; Matter of Scrafford, 59 Hun 320, 
ee eee 943; In re Clark, 9 Wend. 

Pa.—Com. vy. County Prison, 33 Pa. 
Super. 594 [aff 220° Pa. 401; -69 A 
916, 21 LRANS 939]: Ex p. Acker- 
man, 3 Del. Co. 406. Contra Butler’s 
Case, 7 LuzLesReg 209, 

Tex.—Exp. Stanley, 25 Tex. A. 
372, 8 SW 645, 8 AmSR 440. 


Wis.—In re Hooper, 52 Wis. 699, 
58 NW 741. 
Contra Peo. v. Shea, 27 ChicLegN 


CEE 2a: 

[a] ‘Statement in requisition pa- 
pers.—Even in a jurisdiction in 
which the warrant must show that 
the act is a crime and fails to do so 
it is not invalid if filed with it 
are the requisition papers which set 
out the offense in full. Peo, vy. Shea, 
27 ChicLegN 111.) 214, 

42. Ex p. Cubreth, 49 -Cal. 435; 
State v: Clough, 71 N. H. 594, 538 A 
1086, 67 LRA 946; Wx p. Nix, 85 Tex. 
Cr. 307, 212 SW 507, 508 [cit Cyel; 
Ex p. Thomas, 53 Tex. Cr. STi Oot 
108 SW _ 663 [eit Cye]. 

43. U. S.—Castro v. De Uriarte, 16 
Fed, 93. 

Mass.—In re 
LAM Ria. 

Mich.—Peo. y. Stockwell, 135 Mich. 
341, 97 NW 765. 

N. H.—State v. Clough, 71-N. H. 
594, 538 A 1086, 67 LRA 946. 

- Nev.—-Ex p. Hose, 34 Nev. 8%, LG 
PAL. 

aes Y¥.—Peo. v. Donohue, 84 N. Y. 
Petetae nm v. McCandlass, 7 Pa. Co. 

Tex.— x p. Faihtinger, 72 Tex. Cr. 
632, 163 SW 441. 

Wash.—Thorp v. 
Wash. 62, 137 P 330. 

Ont.—Re Harsha, 7 OntWR 398. 

[a] Tlustrations.—(1) Details of 
crime need not be- stated. Peo. y. 
Donohue, 84 N. Y. 438; Com, v. Mc- 
Candlass, 7 Pa. Co. 51. (2) Crime 
need not be defined. Ex p. Faihtin- 
ger (2. Dex, Cri yes2nedge Sw: 441; 
ees v. Metzger, 77 Wash. 62, 137 


Brown, 112 Mass. /409, 


Metzger, TT 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number, 


(3) Statutory designation of 


a 


§§ 36-40] 


which the indictment was 
in the warrant. _ 
[§ 37] c¢. Statement of Flight from Justice.*® 
Although it was once apparently required that the 
warrant show that in the opinion of the executive 
issuing it the accused was a.fugitive from justice,*® 
it is now generally settled that it need show only 
that the accused is demanded as a fugitive,47 and the 
burden of showing that he is not a fugitive rests 
upon the accused.*® 
[§ 38] d. Recital or Copy of Requisition or 
Papers Accompanying It. The warrant need not set 
out a copy of the indictment or affidavit accompany- 
ing the requisition,*® nor need a certified copy there- 
of be attached,*° nor need it recite that a copy of an 
indictment or affidavit accompanied the requisition.>* 
So if it appears that an affidavit did accompany the 
requisition it need not set out the form of the af- 


based need not be set out 


fidavit,°>? and in such a case a recital in the warrant. 


that the fugitive was charged by indictment is a 
mere immaterial clerical error.®* It must, however, 
appear that an affidavit is a true affidavit and not a 
mere complaint,®>* and in an early case it was held 
that the executive warrant must show that the af- 
fidavit upon which the requisition was made was 
executed before a magistrate or judicial officer,®® al- 


EXTRADITION 


“Execute. 
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though there are decisions to the contrary.>® 
ff a warrant is prima facie invalid because of the 
absence of the necessary allegations it 1s cured if ac- 
companied by the affidayit which shows the facts.57 
There is moreover no method of forcing an executive 
to produce for the benefit of the accused the papers 
which accompanied the requisition if he does not 
desire to do so.58 

[§ 39] 38. To Whom Issued and Authority to 
In the absence of any statutory require- 
ment to the contrary the warrant need not be di- 
rected to any named officer.» It may be addressed 
to the sheriff of the county °° or to the agent of the 
demanding state,°! although state legislation on the 
subject is competent,®? and the requirements of such 
legislation must be vomplied with.*? An officer who 
does not come within the designation in the warrant 
of the persons to whom it is directed has no author- 
ity to make an arrest thereunder.** 

[§ 40] 4. Conelusiveness.®> In the absence of 
proof to the contrary it will be presumed that the 
governor acted in conformity with law in the is- 
suance of his warrant,®* and that he performed his 
duty as to the determination of the jurisdictional 
facts,®? and the warrant ®* or the recitals there- 


crime is Sufficient. Castro _v. De)99 SEH 798. line of the state, at the expense of 
Uriarte, 16. Wed. oon (a)" 0 tterime, Tex.—Ex p.-Cheatham, 50 Tex. Cr.|such agent, and shall also, by the 
a forged will’ is sufficient for “forg- | 51, 95 SW 1077; Ex p. Martin, 65 SW |warrant, require the civil officers 


ing a will.” State v. Clough, 71 N. H. 
594, 53.A 1086, 67 LRA 946. 

44. State v. Clough, 71 N. H. 594, 
53 A 1086, 67 LRA 946; Peo. v. Dono- 


9103 


Ex p. Stanley, 


25 Tex. A. 372,| within this state to afford all need- 


hue, 84 N.. Y: 438, 445. 

45. Sufficiency of warrant to iden- 
itfy prisoner see supra § 35. 

In re Jackson, 13 £. Cas. No. 
2 Flipp. 183. 

U. S.—Munsey y. Clough, 196 
U. S. 364,-25 SCt 282, 49 L: ed. 51d 
[aff 71 N. H. 594, 53 A 1086, 67 LRA 
DAG. hee Ns LV8y 55) AS 554] 57x rp: 
Reggel, 114 U. S. 642, 5 SCt 1148, 
29 L. ed. 250. 

Mass.—In re Brown, 112 Mass. 409, 
17 Am®R 114; Kingsbury’s Case, 106 
Mass. 223. 

Minn.—State v. Justus, 84 Minn. 
237, 87 NW 770, 55 LRA 325 

NEL State.vs Clough .71 N. 
594, 53 A 1086, 67 LRA 946. 

N. J.—Katyuga v. Cosgrove, 67 
ING ed eke 23. 150A) 629. 

N. Y.—Peo. v. Moore, 167 App. Div. 
479, 153 NYS 10 [aff 217 _N. te 632 

eo. V. 


mem, 112 NE 1070 mem]; 
Chief of Pelice, 97 Misc. 254, 162 
NYS 845; Peo. v. Flynn, 54 Mise. 
7, 105 NYS 368. 

Tex.—Ex p. Stanley, 25 Tex. A. 
372, 8 SW 645, 8 AmSR 440. 
Wis.—In re Hooper, 52 Wis. 699, 
58 NW_ 741. f 

48. Dennison v. Christian, 196 


U. S..637, 25 SCt.795, 49. LL. ed. 630 
faff 72 Nebr. 703, 101 NW 1045, 117 
AmSR 817]; Hayes v. Palmer, 21 
. (D. GC.) 450; Morrison v. Dwyer, 
Iowa 50%, 121 NW 1064. 

49. U. S—-Ex p. Dawson, 83 Fed. 
306, 28 CCA 354; In re Dov Woon, 18 
Fed. 898, 9 Sawy. 417; In re Leary, 
15 F. Cas. No. 8,162, 10 Ben. 197. 


Cal.—Ex p. Lewis, 79 Cal. 95, 21 
P 553. 
Conn.—Ross v. Crofutt, 84 Conn. 


370, 80 A 90, AnnCas1912C 1295. 

Ind.—Robinson v. Flanders, 29 Ind. 
10; Nichols v. Cornelius, 7 Ind. 611. 

fa.—-State v. Flournoy, 136 La. 852, 
#7 S 929. 

Mass.—Com. v. Hall, 9 Gray 262, 
69 AmT 285. 

Minn.—State v. Richardson, 34 
Minn. 115, 24 NW_ 354. 

N. Y.—Peo. v. Donohue, 84 N. Y. 
128: Pao, y, Pinkerton. 77 N. Y. 245; 
Miotter of Scrafford, 59 Hun 320, 12 
NTYS 943; Peo. v. Pinkerton, 17 Hun 
199 Taff 77 N. Y. 245]. 

S. C.—Ex p. Murray, 112 S. C. 342, 


8 SW 645, 8 AmMSR 440 [disappr dic-|ful assistance in the execution 
tum Ex p. Thornton, 9 Tex. 635]. thereof,’ does not require the war- 

{a] MTlustration.—Recital in war-|rent to be directed to such agent but 
rant that ‘“‘the requisition is accom- | permits it to be directed to the sher- 
panied by the required papers” has|iff of a particular county. State v. 
been held sufficient when those|Clough, 71 N. H. 594, 597, 53 A 1086, 


papers showed accused to be charged 
with crime and a fugitive. Matter 
eee Scrafford, 59 Hun 320, 12 NYS 

oO. 

50. Ex p. Roselle, (Tex. Cr.) 222 
SW 248. 

51. Kingsbury’s Case, 106 Mass. 
223; Ex p. Murray, 1128S. C. 342,:99 
SE 798; Ex p. Moscato, 44 S. C. 335, 
22 SE 308; Ex ‘p. Martin, (Tex. Cr.) 
65 SW 910. 

{a] Tlustration.—Recital in fol- 
lowing form held sufficient: ‘“‘Whereas 
application has been made to me by 
the Supreme Executive Authority of 
the State of Maine, for the deliv- 
ery of Drusilla P. Kingsbury, of Bos- 
ton, charged with the crime of lar- 
ceny, and represented to be a fugitive 
from the justice of the said State of 
Maine and now in one of our said 
counties... 
demand is conformable to law and 
ought to be complied with.” Kings- 
bury’s Case, 106 Mass. 223, 227. 

52. In re Moore, 7 Oh. Dec. (Re- 
print) 272, 2 CincLBul 42, 

53. Coleman v. State, 53 Tex. Cr. 
93, 113 SW 1%. } 

54, State v. Curtis, 1112 Minn. 240, 
126 NW 719; State v. Richardson, 34 


Minn. 115, 25 NW 354; Hx p. Mc- 
Daniel, 7) (Pex Cr.) 1173 ' SW 1018; 
Ex p. Cheatham, 50 Tex. Cr. 51, 95 


sw 1077; Ex p. White, 439 Tex. Cr; 
497, 46 SW 639. 


55. Ex p. Powell, 20 Fla. 806. 

56. Peo. v. Shea, 27 ChicLegN 
(T11.) 214. 

57, In re Romaine, 23 Cal, 585. 


58. Matter of Scrafford, 59 Hun 
320, 12 NYS 948. 
; Flanders, 29 Ind. 


59. Robinson v. 
10. 

60. Peo. v. Stockwell, 135 Mich. 
341, 97 NW 765; State v. Clough, 71 
N. H. 594, 53 A 1086, 67 LRA 946. 

[a] Application of rule.—A_ stat- 
ute authorizing the governor to “is- 
sue his warrant under the seal of the 
state, authorizing the agent who 
shall make the demand, either forth- 
with or at such time as shall be 
designated in the warrant, to take 
and transport such person to the 


I am satisfied that the | 


67 LRA 946. 

61. Com. v. Hall, 9: Gray (Mass.) 
262, 69 AmD 285. 

62. See statutory provisions; and 
Munsey v. Clough, 196 U. S. 364, 25 
SCts 2829.49: “ed.9-5.L5" [atte 7A co Nia sede 
594, 53 A 1086, 67 LRA 946]. 


Lag Ex p. Graves, (Mass.) 128 NE 
[a] For example, (1) a warrant 


directed to the sheriffs, deputy sher- 
iffs, division of state police, depart- 
ment of public safety, and other 
officers of and in the several cities 
and counties of the commonwealth, 
does not conform to Rev. L. c 217 
§ 138 unchanged in such particular by 
St. (1920) c¢ 399, providing that on 
demand of the executive of a sister 
state the governor shall issue. his 
warrant under seal of the common- 
wealth to an officer authorized to 
serve warrants in criminal cases; the 
division of state police department of 
public safety, not being an “officer” 
but an “‘administrative agency.” Ex 
p. Graves, (Mass.) 128 NE 867. (2) 
Warrant directed to any officer of the 
state police of the division of public 
safety is proper for service by such 
officer, being directed to him and not 
to his department. Ex p. Graves, 


(Mass.) 128 NE 867. 

64. Ex p. Graves, (Mass.) 128 NE 
867. 

65. Review on habeas corpus see 


Habeas Corpus [21 Cyc 328]. 

66. Ex p. Montgomery, 244 Fed. 
967; Reed v. U. S., 224 Fed. 378, 140 
CCA 64; Maloney v. Hamilton County, 
98 Oh. St. 463, 121 NE 646; Ex p. 
Carroll, (Tex. Cr.) 217 SW 382. 


67. Pool v. State, 16 Ala. A. 410, 
78 S$ 407 [den certiorari 16 Ala. A. 
895, 28S 811). 


‘ Facts to be determined see supra 
Sheps 
68. Conn.—Ross v.. Crofutt, 84 
Conn. 370, 80 A 90, AnnCas1912C 1295. 

D. C.—Hayes v. Palmer, 21 App. 
450. 

Ga.—Blackwell v. Jennings, 128 Ga. 
264, 57 SH 484. 

La.—State v. Flournoy, 136 La. 852, 
oT S929. 


270 [25C.J.] 


in,®® are prima facie evidence of such facts. But the 
warrant is not conclusive proof that the requirements 
of the statute were complied with before its issu- 
ance.’? The refusal of the governor to allow the ac- 
cused to inspect the requisition and the accompany- 
ing documents, or to produce them or to furnish 
copies of them, will rebut the prima facie sufficiency 
of the warrant,” and even in New York, where it 
was formerly the rule that the finding of the gover- 
nor was final and that he could not be required to 
produce the evidence on which the warrant was is- 
sued,” it seems now settled that, although the 
governor may withhold the papers upon which his 
decision is based, that decision is not conclusive. 
A statute, however, may provide that the governor’s 
decision shall be final, in which case the warrant 
issued by him will constitute conclusive evidence-of 
the right to arrest and remove the fugitive to the 
state from which he fled.74 

[§ 41] 5. Revocation. If a warrant has been 
issued in a case in which it should not have been 
issued, the governor may revoke it whether it was 
issued by himself or his predecessor, although 
there is an early decision to the contrary.’® The 
revocation to be effective must be issued before the 
alleged fugitive is taken from the asylum state.?7 
The courts have on the ground of impropriety de- 
clined to review the action of the governor in re- 


Minn.—State vy. Boekenoogen, 140 
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CCA 165, 28 LRA 801; Ex p. Wild- 


_ [§§ 40-44 
voking a warrant 7® or in refusing to revoke it.7? 

[§ 42] J. Hxamination and Review of Proceed- 
ings by Courts. The method ordinarily adopted for 
securing a review of extradition proceedings is by 
applieation for a writ of habeas corpus,®? but by 
some statutes the warrant of arrest is returnable to 
a specified court or judge,’! and provision is made 
for an examination by him of the proceedings sub- 
stantially the same as would be procured by an ap- 
plication for a writ of habeas corpus.2 

[§ 43] K. Discharge and Rearrest. If an al- 
leged fugitive has been discharged from arrest 
through habeas corpus proceedings, after a trial on 
the merits, he may, if rearrested for extradition for 
the same offense, plead res judicata.£? But if his 
discharge was by a decree which was a nullity,§* or 
was on the technical ground of inadequate requis:- 
tion papers,®* or was on motion of the state’s attor- 
ney before the accused was placed in jeopardy,®* or 
without a trial on the merits,’7 he may be rearrested 
after the papers have been perfected. Where the 
governor issues two warrants of arrest, one to the 
sheriff and the other to the agent of the demanc- 
ing state, the fact of arrest’ and discharge upon 
habeas corpus under the warrant issued to the sheriff 
will not preclude a second arrest under the warrant 
issued to the agent of the demanding state.*s 

[§ 44] L. Bail.8° Where an alleged fugitive is 


78. State v. Toole, 69 Minn. 104, 


Minn. 120, 167 NW 301; State v. Cur- 
tis, 111 Minn. 240, 126 NW 719; State 
vy. Justus, 84 Minn. 237, 87 NW 770, 
55 LRA 325, 

Miss.—Ex p. Walters, 106 Miss. 
439, 64 S 2; Ex p. Edwards, 91 Miss. 
621, 44 S 827. 

Nebr.—Dennison vy. Christian, 72 
Nebr. 703, 101 NW 1045, 117 AmSR 
wie batt 196 U, S. 637; 26 Sct 795, 
49 L. ed. 630]. 

N. H.—State v. Clough, 71 N. H. 
594, 53 A 1086, 67 LRA 946. 

N. J.—Katyuga v. Cosgrove,, 67 
ING el. 1213, 50) -A 679: 

IN] Y.— Peo. v. Hyatt, 172, N. Y. 176, 
64 NE 825, 92 AmSR 706, 60 LRA 
apelin Ne. Ye Cr. 79 [att 188 U.S. 691, 
Bomoct 456, 47 1. ed) 657]; Peo. v. 
Moore, 167 App. Div. 479, 153 NYS 
10 [aff 217 N. Y. 622 mem, 112 NE 
1070 mem]; Peo. v. Police Comr., 100 
App. Div. 483, 91 NYS 760 [app -dism 
185 N. Y. 594 mem, 78 NE 1109 mem]. 

Okl.— Hx p. Wildman, 14 Okl. Cr. 
150, 168 P 246. 

Ss Li Saa Ce 


; ——Hx p. Murray, 

342, 99 SE 798. 

Tex.—Ex p. Carroll, (Cr.) 217 Sw 
382; Ex p. Jones, 82 Tex. Cr. 627, 199 
SW_1110, 1113 [quot Cyc]. 

Wash.—Thorp v. Metzger, 77 Wash. 
62, 187 P 380; Gillis v. Leekley, 38 
Wash. 156, 80 P 300; In re Sylvester, 
21 Wash. 263, 57 P 829: In re Baker, 
21 Wash. 259, 57 P 897. 

[a] For example, the issuance of 
ap. executive warrant by the gover- 
nor on requisition by the governor 
of another state, alleging that the 
alleged fugitive had broken his 
parole, implies that the warrant was 
rightfully issued, and it was incum- 
bent on the fugitive to prove the 
terms of the parole and that he did 
not break the conditions thereof. Ex 
p. Carroll, (Tex. Cr.) 217 SW 3892. 

[b] Although the warrant does 
not set forth or recite the affidavit 
or indictment upon which it is issued 
or recite that it was duly authenti- 
cated, it will be presumed until the 
contrary is shown that the governor 
acted upon a legally sufficient show- 
ing.’ Hx p. Murray, 112 S. G. 342, 99 
SE 798. 

69. Pool v. State, 16 Ala. A. 410, 


78 S 407. 
70; Exp. Hart, 63 Wed. 6249, 40 


: eee 
For later cases, developments and changes in the law See cumulative Annotations, 


man, 14 Okl. Cr. 150, 168 P 246; Hx ans 53, 65 AmSR 553, 38 LRA 


p. Jowell, (Tex. Cr.) 223 SW 456, 457 
[quot Cyc]. 

7l. Ex p. Murray, 112 S. Cc. 342, 
99 SE 798. 

72. Peo. v. Pinkerton, 77 N. Y. 
245; Peo. v. Police Comr., 100 App. 
Div. 483, 91 NYS 760 [app dism 185 
N. Y. 594 mem, 78 NE 1109 mem]; 
Matter of Scrafford, 59 Hun 320, 12 
NYS 9438; Peo. v. Reilley, 11 Hun 
(N. Y.) 89; Leary’s Case, 6 AbbNCas 
(ONE eae ee 

73. _ Peo. v. Hyatt, 172 N. Y. 176, 


;/64 NE 825, 92 AmSR 706, 60 LRA 


104; WISN ¥e Cr. °79sSPeot-v) Donohue, 
S84 N. Y. 438; Peo. v. Brady, 56 N. Y. 
182; Soloman’s Case, 1 AbbPrNS 
GNERYA) 347° 

74 Davis’ Case, 122 Mass. 324; 
Kingsbury’s Case, 106 Mass, 223; Lip- 
shitz v. State, 59 Tex. Cr. 179,- 127 
SW 817. 

75. Colo.—In re Knowlton, 5 Cr.L. 
Mag. 250. 

Ga.—Barranger y. Baum, 103 Ga. 
465, 30 SH 24, 68 AmSR 113. 

Mass.—Wyeth vy. Richardson, 10 
Gray 240. 

Minn.—State v. Toole, 69 Minn. 104, 
yout 53, 65 AmSR 553, 38 LRA 

N. Y.—Peo, v. Hagan, 34 Misc. 85,- 
69 NYS 475, 15 N. Y. Cr. 346. 

Oh.—Work v. Corrington, 34 Oh. 
St. 64, 32 AmR~ 345; In re Carrell, 
11 ChicLegN 14; Goffigan & Merrick’s 
Case, reported in Spear on Extradi- 
tion (8d ed.) 440, 713. See also opin- 
ae of Gov. Fairfield, 24 Am. Jur. 

[a] It is a matter of common 
knowledge that governors of states 
have been and are in the habit of 
recalling and revoking such warrants 
whenever they become satisfied that 
they were improvidently issued. It 
has become what may be called the 
common law on the subject. The offi- 
cer who has exclusive power to issue 
the warrant should have the power 
to remedy the wrong by revoking it. 
State v. Toole, 69 Minn. 104, 72 NW 
53, 65 AmSR 553, 38 LRA 224, 

76. Hosmer y. Loveland, 19 Barb. 
GNEE Yap) byl tad 

77. State v. Toole, 69 Minn. 104, 
day NW 53, 65 AmSR 553, 388 LRA 


22 

79. Ex p. Brown, 28 Fed, 653. 

80. Habeas corpus to review ex- 
tradition proceedings see Habeas 
Corpus [21 Cye 293, 328]. 

See statutory provisions; and 
Hyland vy. Rochelle, 179 Ind. 671, 100 
NE 842; Work v. Corrington, 34 Oh, 
St. 64, 32 AmR 345. 

[a] Identification of accused.— 
The’ judge of a city court created 
by the act of March 6, 1905 ¢ HAY) 
vesting the judicial power of cities 
of specified classes in a city court 
which shall be a court of record, is a 
“judge of this state,” within Burns 
St. Annot. (1908) § 1893, relating to 
fugitives from justice, and providing 
for the identification of an alleged 
fugitive by enumerated courts, or a 
judge of this state. Hyland v. Ro- 
chelle, 179 Ind. 671, 100 NE 849. 

82. Thomas vy. Evans, 78 Oh. St. 
140, 76 NE 862; Wilcox y. Nolze, 34 
Oh. St. 520; Ex p. Van Vieck, 3 CineL 
Bul 763, 6 Oh. Dee. (Reprint) 636, 7 
AmLRee 275, 

[a] Status as fugitive.-—Evidence 
is admissible to show that the requi- 
sition, although on its face valid, was 
issued in order that jurisdiction of 
the accused may be obtained for ille- 
gal purposes, and there is then no 
duty to extradite him. In re Hamp- 
ton, 2 OhS&CP 579, 1 OhNP 181. 

83. In re White, 45 Fed. 237; Ben- 
son_y. Palmer, 31 App. (D. C.) 562, 
17 LRANS 1247. 

84 In re Burke, 4 F. Cas: No. 
2,158: 

85. In re White, 45 Fed. 237; In 
re Roberts, 24 Fed. 132 [aff 116 U. Ss. 
30) 6° SCt 291% (29 tamed. 544]; Benson 
Ve Palmer, 31 (App: (Db: Cy bole 
LRANS 1247; Com. vy. Hall, 9 Gray 
(Mass.) 262, 69 AmD 285. 

86. Bassing vy. Cady, 208 U.S. 386, 
eee 392, 52 L. ed. 540, 13 AnnCas 

87. Kurtz v. State, 22 Fla. 36, 1 
AmSR_ 173; Com. y. Hall, 9 Gray 
(Mass.) 262, 69 AmD 285. 

88. Com. v. Hall, 9 Gray (Mass.) 
262, 69 AmD 285. 
ae Bail generally see Bail §§ 176, 

Effect of extradition upon bail in 
other proceedings see Bail § 281. 
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held to await an extradition requisition and war- 
rant, he is under the statutes in some jurisdictions 
entitled to bail,®° but where he is held upon a war- 
rant of extradition, he is not according to the 
weight of authority entitled to bail.°t Under some 
statutes, however, the admission to bail is within 
the judicial discretion of the court ** or is a matter 
of right,°* and it has been held that, where the 
charge is only a misdemeanor, the prisoner may be 
entitled to bail as a matter of right unless his hb- 
erty would be a menace to the community.®** 

[§ 45] M. Authority and Liability of Agent to 
Receive Fugitive. The United States statute infers 
that the agent to receive a fugitive should be ap- 
pointed by the governor of the demanding state, and 
in practice he is so appointed. Although his author- 
ity is derived from the laws of the United States, 


he is an officer of the state whose governor appoints 


him. His authority to hold a fugitive is prima 
facie proved by a precept from the governor who 
appoints him,®* and his acts in declining to demand 
a fugitive or withdrawing a requisition will be pre- 
sumed to be under instructions from his principal.*” 
The right by which he holds a fugitive may be in- 
quired into by a state court,®® but he is subject to 
federal courts if he exceeds the authority given him 
by United States statutes.°® His duty is to conduct 
the fugitive to the governor of the demanding state, 
and if he does this without unreasonable delay and 
acts within the scope of his authority, he is not liable 
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to an action for false imprisonment,' even if his 
feelings toward the prisoner are in fact malicious.? 
An agent cannot defend the arrest of a fugitive by 
pleading a warrant bearing another name.? Even if 
he tells a fugitive that payment of a debt might 
stop extradition this is not necessarily an abuse of 
office.* 

[§ 46] N. Proceedings after Return—l. Effect 
of Illegal Rendition. It is not a cause for exemption 
from prosecution for a crime that the accused was 
illegally arrested in another state and unlawfully 
brought within the jurisdiction of the state against 
which he offended,’ although there are some de- 
cisions to the contrary. He is not protected from 
prosecution even if he is kidnapped in the other 
state and brought into the state without a semblance 
of right,’ or was illegally arrested or surrendered 
upon invalid extradition proceedings.’ It follows 
therefore that he is not wronged by being subjected 
to its jurisdiction, although the requisition proceed- 
ings were not strictly legal.° The state from which 
he was wrongfully taken has no redress except to de- 
mand the extradition of the abductors that they in 
turn may be prosecuted by it. But if the governor 
of the state from which a fugitive has been taken 
by artifice or force demands such fugitive’s release, 
the court of the state to which he is taken ought 
in comity to discharge him.1!_ The defense that the 
prisoner is not a fugitive from justice must be raised 
before he is taken from the state to which he has 


90. State v. Hufford, 28 Iowa 579; 
Ex p. Wall, 84 Miss. 783, 38 S 628; 
In re Thompson, 85 N. J. Eq. 221, 
96 A 102; Matter of Barlow, 141 App. 
Div. 640, 127 NYS 542; Peo. v. Cur- 
phey, 73 Misc. 200, 132 NYS 666. 

{a] A city magistrate has no 
power under Code Civ. Proc. § 827 
to admit a fugitive from justice to 
bail. Matter of Barlow, 141 App. Div. 
640, 127 NYS 542. 

¢1. Mich.—In re Palmer, 138 Mich. 
36, 100 NW 996. 


Miss.—Ex p. Edwards, 91 Miss. 621, 


44 S 827; Ex p. Wall, 84 Miss. 783, 
38 S 628. 

N. J.—In re Thompson, 85 N. J. Eq. 
221, 96 A 102, 120 [quot Cyc]. 

S. C—Ex p. Massee, 95 S.C. 315, 
321, 79 SE 97, 46 LRANS 781 [cit 


Erwin, 7 Tex. A. 288. 

Wash.—State v. Ronald, 106 Wash. 
189, 179 P 843; In re Foye, 21 Wash. 
250, 57 P 825. 

Ont.—Re Watts, 3 Ont. L. 279, i 
OntWR 129, 5 CanCrCas 538, 22 Can 
LTOccNotes 130. 

“The right of bail guaranteed by 
the Bill of Rights does not obtain 
in extradition cases originating un- 
der that clause of the United States 
Constitution which requires the ren- 
dition of fugitives from justice.’ Ex 
p. Erwin, 7 Tex. A. 8. 

92. Farrell v. Hawley, 78 Conn. 
150, 61 A 502, 112 AmSR 98, 70 LRA 
686, 3 AnnCas 874. : 

93. Peo. v. Baker, 139 App. Div. 
471, 124 NYS 47. _Compare In re 
Clark, 9 Wend. (N. Y.) 212 (holding 
that in the absence of provision for 
bail or stay, a stay could not be 
granted pending appeal from a de- 
cision remanding the prisoner in 
habeas corpus). 

94. Ex p. Thaw, 209 Fed. 954. 

95. Robb v. Connolly, 111 U. Ss. 
624, 4 SCt 544, 28 L. ed. 542; In re 
Mohr, 73 Aja. 503, 49 AmR 63; Dou- 
thett v. Lawrence County, 4 Pa. Dist. 


608. 

96. Com. v. Hall, 9 Gray (Mass. ) 
262, 6%eA’mD 285. 

97. in re Troutman, 24 N. Ain sue 
6 


34. 
98. Robb v. Connolly, 111 U.S. 624, 


4 SCt 544, 28 L. ed. 542. 


99. In re Bull, 4 F. Cas. No. 2,119, 
4 Dill. 328; In re Burke, 4 F. Cas. 
No. 2,158. 

1. Pettus v. State, 42 Ga. 358; 
Worth v. Wheatley, 183 Ind. 598, 108 
NE 958. 

277 ine rey Titus, 23. EF. Casz-No; 


14,062, 8 Ben. 411; Regan v. Jessup, 
34 Tex. Civ. A. 74, 77 SW 972. 

3. Johnston v. Riley, 13 Ga. 97. 

4. In re Burke, 4 F. Cas. No. 2,155. 

5 U. S.—Pettibone v. Nichols, 203 
ES O2 eer esCty Idi yb lie. ‘eda l43; 
7 AnnCas 1047; Mahon v. Justice, 
127. U. S.-700, 8 SCt. 1204, 32.14. ed. 
283: Ker-v. Illinois, 119 U. S. 436, 
7 SCt 225, 30 L. ed. 421. : 

Ida.—In re Pettibone, 12 Ida. 264, 
85 P 902; In re Moyer, 12 Ida. 250, 
258, 85 P 897, 118 AmSR 214, 12 
LRANS. 227 [aff 203 U. S. 221, 27 SCt 
121, 51 L. ed. 160 and quot Gye]. 

Iowa.—State v. Kealy, 89 lowa 94, 
BG NW 283; State v. Ross, 21 Iowa 
467. 

Kan.—State v. Wellman, 102 Kan. 
503, 170 P 1052, LRA1918D 949, Ann 
Cas1918D 1006. 

Mo.—State v. 
505, 22 SW 696. 

N. J.—Rutledge v. Krauss, 73 N. J. 
L. 397, 63 A 988. 

N. Y.—Peo. v. Hyatt, 172 N. Y. 176, 
64 NE 825, 92 AmSR 706, 60 LRA 
Via tT Nek veeery (2 faff 188 U. S. 
SCt 456, 47 L. ed. 657]; Balbo 

80 N. Y. 484 [aff 19 Hun 
424]. 


Oh.—wWhite v. Marshall, 23. Oh: Cir. 
Ct. 376; Ex p. Camp, 8 OhS&CP 681, 
7 OhNP 614. 

Pa.—In re Dows, 18 Pa. ole 

Ss. C—State v. Smith, 17 S. ORS IEE 
283, 19 AmD 679. 

Tex.—Ex p. Baker, 43 Tex. Cr. 281, 
65 SW 91, 96 AmSR 871; Brookin 
vy. State, 26 Tex. A. 121, 9 SW Hlclay. 

“Ags to the removal from the State 
of the fugitive from justice in a way 
other than that which is provided by 
the second section of the fourth arti- 
cle of tire Constitution .. ./it is not 
perceived how that fact ean affect 
his detention upon a warrant for the 
commission of a crime within the 
State to which he is carried. The 
jurisdiction of the eourt in which the 
indictment is found is not impaired 


Patterson, 116 Mo. 


by the manner in which the accused 
is brought before it.’ Mahon vy. Jus- 
tice, 127 Un Sv, 700; '707,, 8: SCt £204; 
32 L. ed. 283. 

Manner of bringing accused within 
jurisdiction as affecting jurisdiction | 
generally see Criminal Law § 228. | 

6. In re Robinson, 29 Nebr. 135, 
aa 267, 26 AmSR 378, 8 LRA 


7, Mahon vy. Justice, 127 U. S. 700, 
§ SCt 1204, 32 L. ed. 283; Ex p. Camp, 
8 Oh. Dec. 681, 7 OhNP 614; State v. 
Smith, 17-S.-C. L. 283,19 AmD 679. 

g. U. S—Moyer v. Nichols, 203 
WS 221 2S Cr 121, b15 Ty ede 605 
Pettibone v. Nichols, 203 U. S. 192, 
7 ISG 114, 6l: Lived. 148, 7 AnnCas 
1047; Cook v. Hart, 146 U.S. 183, 13 
sct 40, 36 L. ed. 934; Matter of 
Noyes, 17 AlbLJ 407. 

Ala.—Ex p. Barker, 87 Ala. 4, 6 S 
7, 13 AmSR 17. 

Ida.—In re Haywood, 12 Ida. 264, 
85 P 902; In re Pettibone, 12 Ida. 
264, 85 P 902; In re Moyer, 12 Ida. 
250, 85 P 897, 118 AmSR 214, 12 
LRANS 227 [aff 203 U. S. 221, 27 
SCt; 121, bi Li. ed. 416015 

Towa.—State v. Ross, 21 Iowa 467. 

Kan.—State v. Wellman, 102 Kan. 
503, 170 P 1052, LRA1918D 949, Ann 
Cas1918D_ 1006. 

N. Y.—Peo. v. Hyatt, 172 N. Y. 176, 
64 NE 825, 92 AmSR 706, 60 LRA 
Tea ee lie Neen we. 79 [aff 188 U. S. 
691, 23 SCt 456, 47 L. ed. 657]. 

Pa.—In re Dows, 18 Pa. 37. 

Tex,—Ex p. Baker, 43 Tex. Cr. 281, 
65 SW 91, 96 AmSR 871. 

vVt.—In re Miles, 52 Vt. 609. 

9. See cases infra this note. 

{a] Ilustrations.—(1) Not prop- 
erly charged with crime. Ex p. Bar- 
keny St. Alay 14016 ASa(j.au3 AmSR 17. 
(2) Detained without authority pend- 
ing arrival of requisition. State v. 
Justus, 84 Minn. 237, 87 NW 770, 55 
LRA 325. (3) Affidavit accompany- 
ing requisition insufficient. xan Ds 
Baker, 43 Tex. Cr. 281, 65 SW 91, 
96 AmSR 871. (4) Arrest improper. 
New Jersey v. Noyes, 18 F. Cas. No. 
10,164. 

10. Mahon vy. Justice, 127 U. S. 
700, 8 SCt 1204, 82 L. ed. 288. 

11. Ex p. Barker, 87 Ala. 4, 6 Ss 
7, 13 AmSR 17; Norton’s Case, 15 
WklyNC (Pa.) 395. 
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fled,” although there is authority to the contrary.12 

[§ 47] 2. Prosecution for Other Offenses. Al- 
though there has long been a conflict in the de- 
cisions of courts of the several states, it is now gen- 
erally accepted that a fugitive from justice, surren- 
dered by one state upon the demand of another, is 
not protected from prosecution for offenses other 
than that for which he was surrendered, but may be 
tried for any crimes committed in the demanding 
state either before or after extradition without hay- 
ing been given an opportunity to leave the state.14 
Therefore, although he is tried for a different of- 
fense against his objection, no right, privilege, or im- 
munity securéd to him by the laws and constitution 
of the United States is thereby denied. Even un- 
der the view that the fugitive cannot be tried for 
a distinct crime, he may be tried for an included 
crime 1° or another crime growing out of the same 
transaction,’? and has only a reasonable time within 
which to leave the state.18 If a prisoner returns vol- 
untarily, knowing that if he resists he will be extra- 
dited, he will not be protected from arrest on a 
second charge.1® Where a resident of another state 
has been brought within the state upon criminal 
process to answer for an offense alleged to have been 
committed while in the state of his residence, he 
will not, upon his discharge before he has had an 


12. In re Cook, 49 Fed. 833 [aff 
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152 NYS 776; Matter of Thaw, 167 


onl 
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opportunity to return, be retained to answer for an 
act of omission since he was brought in the state 
unless the omission was conscious and willful on 
his part.?° 

[§ 48] 3. Subjection to Civil Process. In some 
jurisdictions one accused of crime who has been 
brought within the state by requisition proceedings 
cannot, until he has been given a reasonable oppor- 
tunity to depart therefrom, be served with civil 
process,?! or arrested thereon,2? and this rule is de- 
clared by statute in some jurisdictions,?? but the 
weight of authority is to the contrary.24 The priv- 
ilege from arrest may be waived by the accused.25 
If the requisition was issued in order to obtain juris- 
diction of the accused in a civil suit process procured 
by the fraud in this manner will be held \void.2* Of 
course, if it were known before his surrender that 
the requisition was issued in order to subject him 
to a civil suit, the governor who received it would 
have no authority to issue a warrant for his ar- 
rest.27 

[§ 49] 4. Restraint as Insane Person. One who 
has been committed to an insane hospital and es- 
capes therefrom to another state may, after his re- 
turn and acquittal of the crime of conspiracy upon a 
charge of which he was extradited, be returned: to 
the insane hospital without being: allowed a reason- 


48 Oh. St. 558) 28-NE 1034, 14 LRA 


Oe. S. 2283) 134'SCt 40:7 86. Lilied! 
934]; In re Pettibone, 12 Ida. 264, 85 
P 902; In re Haywood, 12. Ida. 264, 
85 P 902; In re Moyer, 12 Ida. 250, 
- 85 P 897, 118 AmSR 214, 12 LRANS 
eaqehate 208 U.S. 22027" Set 121, 
51 L. ed. 160]; State v. Weliman, 102 
Kan. 503, 170 P 1052, LRA1918D 949, 
AnnCas1918D 1006. 

~ 18. Tennessee y, Jackson, 36 Fed. 
258, 1 LRA 370. 

14. U. S—Innes y. Tohin, 240 
U. S. 127, 36 SCt 290, 60 L. ed. 562; 
Lascelles vy. Georgia, 148 U. S. 537, 
13 SCt 687, 37 L. ed. 549; Matter of 
Noyes, 17 AlbLJ 407. 

Ala.—Carr v. State, 104 Ala. 4, 16 
S 150. 

Colo.—Williams v. Weber, 1 Colo. 
Amero 28) P21, 

Ga.—Lascelles vy. State, 90 Ga. 347, 
ae 945, 835 AmSR 216 [aff 148 U. S. 


Ida.—In re Moyer, 12 Ida. 250, 85 P 
897, 118 AmSR 214, 12 LRANS 227 
[aff 203 U. S. 221, 27 SCt 121, 51 L. 
ed, 160]; In re Pettibone, 12 Ida. 264, 
85 P 902. 

Ind.—Knox v. State, 164 Ind. 226, 
ogee 255, 108 AmSR 291, 3 AnnCas 


Iowa.—State v. Kealy, 89 Iowa 94, 
Baa pINy, 283; State v. Ross, 21 Iowa 


Kan.—In re Flack, 88 Kan. 616, 129 
P 541, 47 LRANS 807, AnnCas1914B 
789 [overr State v. Hall, 40 Kan. 
338, 19 P 918, 10 AmSR 200 ana im- 
pliedly overr State vy. Simmons, 39 
Kan. 262, 18 P 177]. Compare State 
v. Dunn, €6 Kan. 483, 71 P 811 (hold- 
ing that he may be tried for an in- 
cluded offense); State v. Meade, 56 
Kan. 690, 44 P 619 (holding two of- 
fenses similar). 

Ky.—Taylor v. Com., 96 SW 440, 
29 KyL 714. 

Mass.—Com. v. Wright, 158 Mass. 
149, 33 NE 82, 35 AmSR 475, 19 LRA 
206. 

Mo.—State v. Walker, 119 Mo. 467, 
24 SW_ 1011; State v. Patterson, 116 
Mo. 505, 22 SW 696. 

Nebr.—In re Walker, 61 Nebr. 803, 
86 NW 510; Petry v. Leidigh, 47 
Nebr. 126, 66 NW 308. 

N. J.—Rutledge vy. Krauss, 73 N. J. 
L. 397,.63 A 988. 

No Y:—Peo!*\v:) Cross, 185 - Noy, 
536, 32 NE 246, 31 AmSR 850: Peo. 
v. Grifenhagen, 167 App, Div. 112, 


App. Div. 104, 152 NYS 771 [aff 154 
Py es 949]; Matter of Noyes, 17 AlbLJ 
Wis 


N. C.—State v. Glover, 112 N. ¢. 
896, 17 SE 525, 

Oh,—In re Brophy, 2 OhNP 230, 4 
OhS&CP 391. Contra Ex p. Mc- 
Knight, 48 Oh. St. 558, 28 NE 1034, 
14 LRA 128 [app dism 155 U. S. ‘685, 
15 SCt 248, 39 L. ed. 810] (prior to 
decision of United States supreme 


court). 
v. Johnston, 2 Pa. Dist. 


Pa.—Com. 
673. 
Tex.—Ex p. Innes, (Cr.) 173 SW 
291, 292 [quot Cyc]; Ham y. State, 4 
Tex. “AS16453 

Wash.—State v. Knowles, 94 Wash. 
351, 162 P 518 [quot Cyc]; Harland 
vee Perna 3 Wash. Te! 130 atsee Pp. 
4 : 


*- Wis.—State v. Stewart, 60 Wis. 587, 
19 NW 429, 50 AmR 388. 

But see Matter of Cannon, 47 Mich. 
481, 11 NW 280 (holding that an ar- 
rest could not be justified where 
made for a different purpose on 
which no extradition could have been 
demanded when the prisoner was 
brought into the state under a requi- 
sition and no proceedings were had 
or attempted for the crime on wHich 
he was déliyered up to the state). 

15. U. S.—lLascelles vy. Georgia, 
ie U. S. 587, 18 SCt 687, 37 L.-ed. 

Colo.—Williams y. Weber, 1 Colo. 


ASOLO: 12 Sinn ote 
Wright, 158 Mass. 


Mass.—Com. v. 
ye 33 NE 82, 35 AmSR 475, 19 LRA 


Mo.—State v. Walker, 119 Mo. 467, 
24 SW 1011; State y. Patterson, 116 
Mo. 505, 22 SW 696. 


N. C.—State v. Glover, 112 Nie: 
$96, 17 SH) 525. 
16. State v. Dunn, 66 Kan. 483, 


TL S11 58 Statetay. Walker, 119 Mo. 
467, 24 SW 1011: Com. v. Johnston, 
2 Pa. Dist. 673, 12 Pa. Co. 263 

17. Musgrave vy. State, 
297, 32 NE 885; Waterman v. State, 
116 Ind. 51, 18 NE 63; Harland y. 
Terr., 3 Wash. T. 131, 138 P 453, 

18. In re Fitton, 45 Fed, 471; Bx 
p. McKnight, 48 Oh. St. 558, 28 NE 
1034, 14 LRA 128 [app dism 155 U. 
S. HOS bya 5 SC 248583 9) ge ed. 


SOT 
Tlustrations. — (1 ) Twelve 


[a] 
days held sufficient. Ex p. McKnight, 


133 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and not 


| Oh. Dee. 


128 [app dism 155 U. g. 685, 15 SCt 
2485 89: .ke Tedi3il0]) (2) Not —pro- 
tected when opportunity to flee is 
lost by his own fault. In re Fitton, 
55 Fed. 271; ' 

19. State vy. McNaspy, 58 Kan. 691, 
50 P 895, 88 LRA 756. 

20. In re Fowles, 89 Kan. 430, 131 
P 598, 47 LRANS 227. 


21. JTowa.—Murrey vy. Wilcox, 122 
Iowa 188, 97 NW 1087, 101 AmSR 
263, 64 LRA 5384. 


Mich.—Weale y. Clinton Cir. Judge, 
158 Mich. 563; 123 NW 31. 

Oh.—Compton v. Wilder, 40 Oh. St. 
130; Deuber Watch Co. v. Dalzell, 10 
(Reprint) 227, 19 CincL 


De Jorio, 23 Pa. 
Contra Com. vy. Daniel, 4 


Pa.—Pavona ‘v. 
Co. 382. 
PaLJR 49. 

\Wis.—State v. Boynton, 140 Wis. 
89, 121 NW 887, 17 AnnCas 618; Mole- 
tor vy. Sinnen, 76 Wis. 308, 44 NW 
1099, 20 AmSR 71, 7 LRA 817. 

22. Weale vy. Clinton Cir. Judge, 
158 Mich. 563, 123 NW 31; State v. 
Boynton, 140 Wis. 89, 121 NW 887, 
17 AnnCas 618; Moletor vy. Sinnen, 
76 Wis. 308, 44 NW 1099, 20 AmSR 
Tee EVA STZ. 

23. See statutory provisions; and 
White v. Marshall, 23 Oh. Cir. Ct. 


376. 

24. Minn.—Reid v. Ham, 54 Minn. 
ae 56 NW 35, 40 AmSR 333, 21 LRA 

Nebr.—In re Walker, 61 Nebr. 803, 
86 NW 510. 

N. J.—Rutledge y. Krauss, 73 N. J. 
L. 397, 638 A 988, 

N. Y.—Matter of Thaw, 167 App. 
Dive O49 152 NYS 771; Metropolis 
Bank v. White, 26 Misc. 504, 57 NYS 
460; Browning v. Abrams, 51 HowPr 
ale: Williams yv. Bacon, 10 Wend. 


N. D.—In re Henderson, 27 Nie Ds 
155, 164, 145 NW 574, 51 LRANS 398 ° 
[eit Cyc]. 

25. White v. Marshall, 28 Oh. Gir. 
CES 6s ai 
26. In re Walker, 61 Nebr. 8038, 86 
NW 510; Rutledge vy. Krauss, 73 N. J. 
L. 397, 63 A 988; Slade v. Joseph, 5 
Daly (N. Y.) 187; Underwood v. Fet- 
ter, 6 NYLegObs 66. See also Brown- 
ing v. Abrams, 51 _HowPr (N. Y!)’ 
172; Williams v. Bacon, 10 Wend. 
GNsGYA) 26363 iD 

27. Ex p. Slauson, 73 wd. 666. 


e number, 


§§ 49-52] 


able time within which to depart from the state.?® 

[§ 50] 5. Extradition to Another State. <A per- 
son who has been brought into a state from another 
state under extradition proceedings, and has been 
discharged, may be rearrested and surrendered to a 
third state upon its demand as a fugitive from its 
justice, without bein& allowed an opportunity to 
leave the state to which he had been extradited.?° 
As the state to which a person has been illegally 
brought may hold him to answer for his offenses 
against it, it may arrest and surrender him on 
extradition proceedings to answer for his offenses 
against another state.°° 

[§ 51] 0. Costs. All costs incurred in appre- 
hending, securing, and transmitting a fugitive by the 
terms of the statute must be paid by the demanding 
state.21 The several states have by statutes fixed 
the costs and limited the expenses which their agents 
may incur,®? and provided as to the instances in 
which such expenses shall be borne by the state ** 
and in which by the county.*4 The fees provided by 
the state statute are recoverable notwithstanding 
the agent is at the same time the sheriff of the 
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county where the crime was committed,®> unless the 
governor appoints an agent to receive a fugitive 
upon the express condition that the state shall not 
be responsible for the expenses incurred.*®  Al- 
though the fees claimed by the agent are those 
allowed a sheriff for similar services and are rea- 
sonable, the state auditor cannot be compelled to 
issue a warrant therefor until after allowance by 
the governor.*? But in these matters the governor 
acts merely as an auditing officer and may be com- 
pelled by mandamus to audit the account of an 
agent.°® When an agent is appointed upon con- 
dition that the arrest is to be made without expense 
to the state, he cannot collect from the state the 
expenses incurred by him in the matter.2° Where 
under a statute the complainant is lable for costs 
and charges for the weekly support of the prisoner, 
the jailer may discharge him for default in the 
payment thereof.4? The asking or receiving of a 
fee by an extradition agent may be made a mis- 
demeanor by statute, to prevent abuses.4! The pay- 
ment of costs by an injured party does not invali- 
date proceedings for extradition.*? 


III. INTERNATIONAL EXTRADITION 


[§ 52] A. Nature of Right. There is no obli- 
gation upon a government, under the law of nations, 


28. Matter of Thaw, 167 App. Div.| Co. 406. 
104,°152°> NYS 771. 

29. Innes v. Tobin, 240 U. S. 127, 
362 SOt,390,. 60... ‘ed-5625.° Peo.) V. 
Sennott, (Ill.) 20 AlbLJ 230; Chicago 
Leg. N. Dec. 138, 1879; Hackney _ v. 
Welsh, 107 Ind. 253, 8 NE 141, 57 
AmR 101; Ex p. Innes, (Tex. Cr.) 173 
SW 291; Daniel’s Case, decided in the 


actual 


son vy. Bradley, 


f (8) Just compensation in 
addition to actual expenses allowed. 
Terr. v. Potts, 3 Mont. 364. 
expenses allowed. 

v, Lawrence County, 4 Pa. Dist. 608. 
(5) Illegal charges not allowed. Wil- 
105 Ky. 52, 48 
166, 1088, 20 KyL 1118. 
of mileage allowed under statute. 


to surrender fugitive criminals to a foreign power,** 
and the sovereign power upon which demand is made 


v. Butler County, 30 Kan. 458, 2 P 
818; Peo. v. Columbia County, 134 
N. Y. 1, 31 NE 322; Douthett v. Law- 
rence County, 4 Pa. Dist. 608. 

[a] For example.—Under a stat- 
ute providing 
not pay the expenses of any person 
employed to bring back a fugitive 
from justice where the fugitive is 


(4) Only 
Douthett 


SW 
(6). Amount 


that the state shall ‘ 


court of quarter sessions in Philadel- 
phia in 1848, reported in Binns’s Jus- 
tices (8th ed) 439. Contra Matter of 
Hope, .10.NYS 28,)-7.N. .Y.. Cr. ,406 
(prior to the decision of the United 
States supreme court upon the ques- 
tion of trial of accused upon another 
charge). 

30. Ex p. Brown, 28 Fed. 653; Ex 
p. Innes, (Tex. Cr.) 173 SW 291, 294 


[quot Cyc]. 

31. U. S. Rev. St. (1878) §§ 5278, 
5209. 

32. See statutory provisions; and: 


Ida.—Kroutinger v. Board of Ix- 
aminers, 8 Ida. 463, 69 P 279. 

Kan.—-Franklin County v. Bell, 48 
Kan. 131,29 © 392; Moon v. Butler 


County, 30 Kan. 458, 2 P 818; Rucker 
Vv. Gatley County, 7 Kan. A. 470, 54 
P, 141, 


Ky.—Wilson y. Bradley, 105. Ky. 
52, 48 SW 166, 1088, 20 KyL 1118; 
Booker v. Stevenson, 8 Bush 39. 

Mich.—Follensbee  v. Sty Claim 


County, 67 Mich. 614, 35 NW 257. 

Mo.—State v. Allen, 180 Mo. par hae fS) 
Sw 144. 

Mont.—Terr.. v.. Potts, 3 Mont. 
364. 

N, Y.—Peo. v. Columbia County, 


134 N. Y, 1, 31 NE: 322. 

Pa.—Steckman v. Bedford County, 
84 Pa. 317; Andrus v. Warren County, 
382 Pa. 540; Goldfon Vv. Allegheny 
County. 14 Pa. Super. 75 [aff,8 Pa. 
Dist. 387]; Com. v. De Golia, 16 Pa. 
Dist. 337, 33 Pa. Co. 385; Frazer v. 
Allegheny County, 6 Pa. Dist. 380; 
19 Pa. Co. 428; Charters vy. Dauphin 
County, 5 Pa. Dist. 145; Douthett v. 
Lawrence County, 4 Pa. Dist. 608, 16 
Pa. Co. 406; Bose v. York County, 11 
YorkLegRec 77. 

fa] Statutes construed as to 
charges allowed.—(1) Payment of 
jllegal fee to secretary of state for 
a requisitior.. Booker v. Stevenson, 
8 Bush. (Ky.) 39. (2) Attorney’s fee 
in habeas corpus proceeding not al- 
lowed. Goldfon v. Allegheny County, 
8 Pa. Dist. 387; Douthett v. Law- 
rence County, 4 Pa. Dist. 608, 16 Pa. 


Wilson v. Bradley, 105 Ky. 52, 48 SW 
166, 1088, 20 KyL 1118. 

[b] Unsuccessful search or pro- 
ceedings.—(1) Expenses allowed in 
unsuccessful search for fugitive in 
asylum state. Moon Vv. Butler 
County, 30 Kan. 458, 2 P 818; Terr. 
vy. Potts, 3 Mont. 364. (2) Expenses 
not allowed in unsuccessful search 
for fugitive in asylum state. Andrus 
vy. Warren County, 32 Pa. 540. (3) 
All expenses allowed after unsuc- 
cessful search in one state and suc- 
cessful search in a second state. 
Moon v. Butler County, 30 Kan. 458, 
9 P 818. (4) All expenses not al- 
lowed after unsuccessful search in 
one state and successful search in 
second state. Steckman_v. Bedford 
County, 84 Pa. 317. (5) Expenses al- 
lowed where fugitive died after 
arrest in asylum state and before de- 
livery to agent of receiving state. 
Moon v. Butler County, 30 Kan. 458, 
2 P 818. (6) No liability incurred 
until arrest has been meade. Wilson 
vy. Bradley, 105 Ky. 52, 48 SW 166, 
1088, 20 KyL 1118. (7%) No liability 
for expenses where accused is re- 
leased on habeas corpus in asylum 
state. Charters v. Dauphin County, 
17 Pa. Co. 300. 

{c] Who may ineur.—The agent 
representing the state is the only 
person who can make expenditures in 
extradition proceedings which the 
county from which the fugitive fled 
will be required to repay, and where 
the county had paid such agent it 
will not be called upon to reimburse 
its county attorney for expenses In- 
curred by him in the proceedings. 
Rucker v. Coffey County, 7 Kan. A. 
470, 54 P 141. 

33. Kroutinger v. Board of Exam- 
iners, 8 Ida. 463, 69 P 279; Booker v. 
Stevenson, 8 Bush (Ky.) 39; Follens- 
pee v. St. Clair County, 67 Mich. 614, 
35 NW. 257; Terr. v. Potts, 3 Mont. 
364. 

34. Larimer v. DeMotte, 39 Cal. 
A. 599, 179 P 539; Franklin County 
vy. Bell, 48 Kan. 131, 29 P 392; Moon 


not placed on trial, but the expense 
shall be a charge upon the county 
asking the requisition, the state re- 
mains liable for the expense for an 
agent bringing back a fugitive where 
he escaped after having been released 
on bail in the asylum state and by 
reason of such fact the state’s agent 
was unable to return him to. the 
state from which he was a fugitive 


for trial. Larimer v. DeMotte, 39 
Cal Ancb99, dco Men bsd. 
35. Franklin County v. Bell, 48 
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36. Follensbee v. St. Clair County, 
67 Mich. 614, 35 NW 257. 

37. Vollmer v. Dubois County, 53 
Ind. A. 149, 101 NE 321; State v. Al- 
len, 180 Mo. 27, 79 SW 164. 

38. Wilson v. Bradley, 105 Ky. 52, 
48 Sw 166, 1088, 20 KyL 1118; Terr. 
v. Potts, 8 Mont. 364. 

39. Marbles v. Creecy, 215 U. S. 
63, 30 SCt 32,54 L. ed. 92; Booker v. 
Stevenson, 8 Bush (Ky.) 39; Follens- 
bee v. St. Clair County, 67 Mich. 614, 
35 NW_ 257. 

40. Malcolmson y. Scott, 56 Mich. 
459, 28 NW 166. 

4i. Peo. v. Columbia County, 134 
N. Y. 1, 31 NE 322 [aff 56 Hun as 
g NYS 752 (rev 2 NYS 351)1. 

42. Worth v. Wheatley, 183 Ind. 
598, 108 NE 958. 

43. U. S. v. Rauscher, 119 U. S. 
407, 7 SCt 234, 30 L. ed. 425; In re 
Metzger, 5 How. (U. S.) 176, 12 By, 
ed. 104; Ex p. McCabe, 46 Fed. 363, 
12 LRA 589; U. S. v. Watts, 14 Fed. 
130, 8 Sawy. 370; U. S. v. Davis, 25 
F. Cas. No. 14932, 2 ..Sumn. 482; 
Ex p. Dos Santos, 7 F. Cas. No. 
4,016, 2 Brock. 493; U._S. v. Davis, 
25 F. Cas. No. 14,932, 2 Sumn. 482; In 
re Sheazle, 21 F. Cas. No. 12,734, 1 
Woodb. & M. 66; Hamilton’s Case, 6 


Op. Atty.-Gen. 4381;  Wing’s Case, 
6 Op. Atty-Gen. 85; Dewit’s Case, 3 
Op. Atty.-Gen. 661; Case of Two 


Portuguese Seamen, 2 Op. Atty.-Gen. 
559; Huygen’s Case, 2 Op. Atty.-Gen. 
452; Sullivan’s Case, 1 Op. Atty.-Gen. 
509: Com. v. Hawes, 13 Bush (Ky.) 
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may exercise its discretion and may investigate the 
charge upon which the surrender is demanded.4¢ In 
the United States it is well settled that, independ- 
ently of statutory or treaty provision, no authority 
exists in any branch of the government to surrender 
a fugitive criminal to a foreign government,!® al- 
though in 1864, Mr. Seward, secretary of state of the 
United States, with the sanction of President Lin- 
coln, directed the arrest of a fugitive from Cuba 
as a purely executive act in a case in which this 
country had no extradition treaty with the country 
from which the criminal had fled,*® and there are 
text writers ‘47 and dicta in some eases 48 which as- 
sert that it is the duty of one nation to surrender 
fugitive criminals upon the demand of another na- 
tion, especially in the case of the more heinous of- 
fenders as a matter of international comity in the 
absence of treaties. It is the present doctrine in 
England and Canada that the extradition of a fugi- 
tive criminal cannot be granted in the absence of 
specific legal authority.4® As the United States does 
not surrender fugitive criminals in the absence of 
treaty stipulation, its practice is to decline to re- 
quest extradition from a foreign government with 
which this government has no treaty providing for 
surrender,®® although there are isolated cases in 
which this government has requested of foreign gov- 
ernments the surrender of fugitive criminals as an 
act of comity, but in these cases the request has 
always been accompanied by the statement that 
under our law reciprocity cannot be granted. As 
no authority exists in any branch of this govern- 
ment to surrender a fugitive criminal in the ab- 
sence of a treaty stipulation extradition can be 


607, 26 AmR 242; Adriance v. La- 
grave, 59 N. Y. 110, 17 AmR 317; 
Peo. v. Curtis, 50 N. Y. 321, 10 AmR 
483; Com: v. Deacon, 10 Serg. & R. 
Gas) 0255) 131. : 

“No state has an absolute and per- 


York, 
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sold them in slavery, with the aid of 
forged papers, and had fled to New 
There was then [1864] no 
treaty of extradition 
United States and Spain, 


Ad 


[§§ 52-53 


granted, where a treaty exists, only for an offense 
enumerated in the treaty and this government will 
request extradition from a foreign government only 
for an offense included in the treaty ;52 and the same 
rule of law has been laid down by the Canadian 
courts,>? although there appears to be some au- 
thority for the doctrine that the existence of an 
extradition treaty between two countries does not 
prohibit the surrender by either government of a 
person charged with a crime not enumerated in the 
treaty.°* Where a person charged with a crime not 
provided for by treaty is delivered to the authori-_ 
ties of the United States as an act of comity, such 
person is not entitled to be discharged on habeas 
corpus, and none of his personal rights have been 
violated.®> It is within the power of edngress to 
provide by statute for the extradition of fugitives 
from the justice of a foreign country without re- 
gard to any reciprocal treaty obligation,5® and this 
power is not affected by the character of the crim- 
inal procedure of the foreign country or by the fact 
that the alleged offender is a citizen of the United 
States.57 

[§ 53] B. Treaty and Statutory Provisions—1. 
Treaties—a. Validity and Enactment. International 
extradition in the United States °§ is based on treaty 
stipulation. The United States has treaties of ex- 
tradition with most governments.®® A treaty stipu- 
lation on the part of the government of the United 
States to surrender fugitives from justice is a lawful 
stipulation, and within the authority of the treaty 
making power.®° The treaties of Great Britain with 
the United States have been extended to include the 
surrender of fugitive offenders between the state of 


fied in the treaty.” Mem. Dept. State 
Oct. 1892. 


51. 4 Moore Int. L. Dig. § 582. 
between the 52. Wing’s Case, 6 Op. Atty.-Gen. 
i but the/p 85. See infra § 57 et seq. 


53. 


fect right to demand of another, the 
delivery of a fugitive criminal, 
though it has what is called an im- 
perfect right, that is, a right to ask 
it, as a matter of courtesy, good will 
and mutual convenience. But a re- 
fusal to grant such request is no 
just cause of war; no nation has a 
right to ask the delivery of a fugi- 
tive, for the purpose of wreaking its 
vengeance on him.” Per Tilghman, 
Cw. in ‘Com. vy: Deacon, supra. 


44, Peo. v. Thaw, 154 NYS 949 
fee 167 App. Div. 104, 152 NYS 
cis De S.—Terlinden v. Ames, 184 


OSs 270! 22" SC 484, 46°: “ed. 534; 
Ex p. McCabe, 46 Fed. 363, 12 L. ed. 
589; Ex p. Dos Santos, 7 F. Cas. No. 
4,016, 2 Brock. 493: U. S. v. Davis, 25 
FE. Cas. No. 14,932, 2 Sumn. 482; 6 Op. 
Atty.-Gen. 85; 2 Wharton Int. Dis. 
pp 745, 746. 

Ind.—Knox y. State, 164 Ind. 226, 
oe 255, 108 AmSR 291, 3 AnnCas 


N. J.—In re Fetter, 23 N. J. L. 311, 
57 AmD 382: In re Thompson, 85 N. 
J. Eq. 221, 96 A 102. 

N. Y.—Adriance v. Lagrave, 59 N. 
Y. 110, 17 AmR 317 [rev 1 Hun 689, 
4 Thomps. & C. 215, 47 HowPr 385 
(rev 15 AbbPrNS 272)]. 

Porto Rico.—Ex p. Alvarez, 14 
Porto Rico 628. 

46. Wheaton Int. L. (Dana ed) 
183 note (the facts as stated in the 
text cited were as follows: Arguelles, 
the lieutenant-governor of a district 
in Cuba, where a cargo of African 
slaves has been landed and set free 
by the authorities, reported to the 
government that one hundred and 
forty-one of them had died of small- 
pox. It was discovered that he had 


Cuban authorities requested Arguel- 
les’ surrender as an act of comity. 
Mr. Seward, with the sanction of 
President Lincoln, directed the ar- 
rest of Arguelles upon his arrival in 
New York, as a purely executive act, 
and he was delivered up to the agent 
appointed by the Cuban authorities 
and taken to Cuba. Mr. Seward’s ac- 
tion was strongly criticized, although 
a condemnatory resolution offered in 
the house of. representatives was re- 
pe Dip. Corr. [1864] II 60, 72; IV 
47. Bouvier L. D. tit Extradition 
(where the following text writers 
are enumerated as being of the opin- 
jon that the surrender of fugitives 
may be demanded as a matter of 
comity: Grotius, Heneccius, Burla- 
maqui, Vattel, Rutherforth, Schmel- 
zing, and Kent). 

48. Jones’ Case, 1 Op. Atty.-Gen. 
68; In re Clark, 9 Wend. GN: Yi) 22 
Matter of Washburn, 4 Johns. Ch. (N. 
a 106, 8 AmD 548, 4 Wheel. Cr. 

“It is the law and usage of nations, 
resting on the plainest principles of 
justice and public utility, to deliver 
up offenders charged ‘with felony 
and other high crimes, and fleeing 
from the country in which the crime 
was committed, into a foreign and 
friendly jurisdiction.” Per Kent, C. 
in Matter of Washburn, 4 Johns. Ch. 


CN Ya) 106, 1078 SAG 548, 4 
"Alp ays 473. 
49. larke Extrad. (4th ed. 93, 
126, 128. f Be: 
Aa Wing’s Case, 6 Op. Atty.-Gen. 


“Extradition will 
from a government with which the 
United States has an extradition 
treaty and only for an offense speci- 


be asked only 


In re Cohen, 8 Ont. L. 143, 4 
OntWR 103, 8 CanCrCas 251, 24 Can 
LTOccNotes 359. 

54. See infra § 57. 

55. Exp. Foss, 102 Cal. 347, 36 Pp 
669, 41 AmSR 182, 25 LRA ‘5938. 

5G. In re Neely, 103 Fed. 626 [aff 
180 U._S.. 126, 21 S@t 308, 45 “sveds 
457]; In re Kaine, 14 F. Cas. No. 
7,598, 10 NYLegObs. 257. 

57. In re Neely, 103 Fed. 626 [aff 
ee U. S, 126, 21 SCt! 308, 45 Li ‘ed. 
457]. 

58. See supra § 52. 

59. See treaty provisions; and In 
re Stupp, 23 F. Cas. No. 13,562, 11 
Blatchf. 124 (for an account of all 
the treaties made up to 1870). 

“Care should be taken to observe 
the provisions of the particular 
treaty under which extradition is 
sought, and to comply with any spe- 
cial provisions.contained therein, The 
extradition treaties of the United 
States may be found in the several 
volumes of the statutes at large, in 
the Revised Statutes of the United 
States relating to the District of Co- 
lumbia and post roads, together with 
public treaties in force on the ist 
day of December, 1873, and in the 
volume of Public Treaties (1887).” 
Mem. Dept. State, Oct. 1892. 

60. Terlinden v. Ames, 184 U. S. 
270, 22 SCt 484, 46 L. ed. 534: Neely 
v. Henkel, 180 U. S. 109, 21 SCt 302> 
45 L. ed. 448; Holmes v. Jennison, 14 
Pet. (U. S.) 540, 10 L. ed. 570, 618; 
In re Neely, 103 Fed. 626 [aff 180 U. 
S. 126, 21 SCt' 308, 45° t, ea. 457]; 
In re De Giacomo, 7 F. Cas. No. 3,747, 
12 Blatchf: 391° U.S! v. Robins, 27 
F.. Cas. No. 16,175, Bee 266; Peo. vy. 
Curtis, 50 N. Y. 321, 10 AmR 483; 
Goldfon vy. Allegheny County, 8 Pa. 
Dist. 387. : 


For later cases, developments and changes 


in the law see cumulative Annotations, same title, page and note number. 


§§ 53-57] 


North Borneo and the Philippine Islands or Guam.*! 

[§ 54] b. Operation and Effect. A treaty is of 
equal force with an act of congress, and the pro- 
visions of a treaty of extradition are binding on the 
courts.°* Such treaties are obligatory upon the tri- 
bunals of the several states as well as those of the 
federal government.** <A treaty of extradition oper- 
ates retroactively unless it contains a provision ex- 
pressly declaring that its stipulations shall not apply 
to crimes committed prior to the conclusion of the 
treaty.6° A person who has committed a crime 
abroad and come to the United States before the 
conelusion of a treaty of extradition authorizing sur- 
render for such a crime does not thereby acquire a 
right of asylum,*® and a treaty construed as covering 
a crime committed before its conclusion ** or before 
the dates of the exchange of ratifications °* is not 
obnoxious to the objection that it is an ex post facto 
law. The obligation of the government to institute 
extradition proceedings pursuant to a treaty with a 
foreign government continues until it can say that 
any further attempt is subversive of the protection 
which the government affords to all within its bor- 
ders.®° 

[§ 55] c. Construction. The construction of an 
extradition treaty made by the constitution a part 
of the supreme law of the land is for the courts, 
and they are not bound by the construction placed 
thereon by the executive or diplomatic branches of 
the government or by the foreign country with whom 
the treaty is made.7° In the construction and car- 
rying out of extradition treaties the ordinary tech- 
nicalities of criminal proceedings are applicable 
only to a limited extent, since an exact correspond- 
ence between the laws of the two countries cannot 
be expected and the only purpose of extradition is 
to put the accused on trial under the laws of his 
own country.” Where an extradition treaty with a 
foreien country is expressed in two languages, the 
English courts in construing it may look at the Eng- 
lish version of the treaty only.”? ; 

[§ 56] 2. Statutes. The authority vested in the 
federal government to enter into extradition treaties 
and to enact laws upon the subject,’ and a statute 
of a state providing for the surrender of fugitives 
from the justice of foreign countries is unconstitu- 
tional and void.74 Congress has a perfect right to 
provide for the extradition of criminals in its own 
way, with or without a treaty to that effect, and to 
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declare that foreign criminals shall be surrendered 
upon such proofs of criminality as it may judge 
sufficient.75 Until 1848 there was no legislation in 
the United States on the subject of extradition. Hx- 
tradition was granted under the provisions of the 
treaties with Great Britain and Franee, although the 
question whether a fugitive could be legally sur- 
rendered in the absence of an act of congress passed 
to carry out the provisions of the treaty was decided 
in the affirmative in many cases,’ and in the nega- 
tive in an early case arising under the treaty with 
France.*7 The question ceased to be a practical 
one, however, with the passage of the act of Aug. 
12, 1848,78 which provided the machinery for a ju- 
dicial examination in every case arising under any 
extradition treaty then in force or which might in 
the future be entered into by this govern- 
ment.7® This statute is not in conflict with 
the treaty of 1842 with Great Britain but supple- 
ments that treaty.2° This statute was supplemented 
by the act of Aug. 3, 1882.81 The act of June 6, 
1903, provides for extradition from the United States 
to a foreign country or territory occupied by or un- 
der control of the United States,8? and the act of 
Febr. 6, 1905, provides the necessary machinery for 
the execution in the Philippine Islands of the extra- 
dition treaties of the United States applicable there- 
to.°* 

In England an act of parliament is essential to 
carry an extradition treaty into effect. The act of 
parhament of 1870, which repeals acts passed to 
carry prior treaties into operation, contains a pro- 
vision which keeps those treaties in full force.** 

In Canada the British Imperial Extradition Act 
has been held by the English courts as applying to 
Canada and as not inconsistent with the B. N. A. 
Act § 132.85 This act has, however, been suspended, : 
as far as extradition of fugitives from the United 
States is concerned, by Imperial Ord. Coune. of 
Dec. 28, 1882, and Dominion Act (40 Vict. ch 25) 
governs the subject at present.%® 

In the commonwealth of Australia each state has 
full power to act in extradition matters until the 
parliament of the commonwealth legislates on the 
subject.&” 

[§ 57] ©. Extraditable Offenses—l. In Gen- 
eral. The first treaty stipulation providing for the 
extradition of criminals, to which the United States 
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62. See Treaties [38 Cyc 975]. 71. U.S. v. Greene, 146 Fed. 766; | Phila. (Pa.) 289. fe 
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“ for certain crimes he 
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Henkel, 180 U. S. 126, 21 SCt 308, 45 
L. ed. 457 [aff 103 Fed. 626]; Neely 
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- was a party,®® included only the crimes of murder 
In our earlier treaties crimes of vio- 
lence predominated, such as murder, robbery, arson, 
Later these were supplemented by: crimes of 
fraud, as embezzlement, breach of trust, obtaining 
money by false pretenses, ete.’ One of the latest 
offenses included in our extradition treaties is brib- 
ery. The list of offenses embraced in our various 
extradition treaties numbers more than thirty.°° By 
the enumeration in the several extradition treaties 
of certain crimes for which the surrender of a fugi- 
tive may be demanded, it seems that all other of- 
fenses not included in such enumeration are, by 
necessary implication, excluded from the operation 
of the treaties, and that therefore one of the con- 
tracting nations cannot, by virtue of the provisions 
of the treaty and as a matter of right, demand-of 
the other nation the surrender of a person charged 
with an offense not specified in the treaty between 
It has been held, however, that 
the existence of a treaty providing for extradition 
for certain crimes ‘does not deprive either contract- 
ing nation of the power and right to exercise its own 
discretion in cases not coming within the terms of 
the treaty. In relation to persons charged with of: 


and forgery.®? 


ete. 


the two nations.94 


88. Treaty with Great Britain 
CE794) fart 27. 

89. Porter v. McMahon, 25 N., B. 
211; Matter of Hall, 8 Ont. A. ah 2 
CanLTOccNotes 592. 

90. Malloy ‘Treaties 1776-1909; 
Charles Treaties 1910-1913 (enu- 
merating the following crimes: Ab- 
duction, abortion, arson, assault with 

‘intent to murder, bigamy, bribery, 
burglary, child stealing, conspiracy 
to revolt on the high seas, counter- 
feiting, destruction of a vessel at 
sea, destruction or obstruction of 
railroads endangering human life, 
embezzlement by persons hired or 
Salaried, to the detriment of their 
employers, embezzlement of funds of 
a bank or trust company, embezzle- 
ment of public moneys, forgery or 
utterance of forged papers, fraud or 
breach of trust, housebreaking, kid- 
napping, larceny, manslaughter, 
mayhem, murder, obtaining money, 
ete., by false pretences, perjury or 
Stbordination’ of perjury, piracy, 
rape, receiving money, etc, known 
to have been stolen or fraudulently 
obtained, revolt on ship at sea, rob- 
bery, shop breaking, sinking a ship 
at sea, slave trading). 

91. Cohn v. Jones, 100 Fed. 639; 
Matter of Huey, 1 Canal Zone 137; 
Knox v. State, 164 Ind. 226, 73 NE 
255, 108 AmSR 291, 3 AnnCas 539; 
In re Cohen, 8 Ont. L. 143, 4 OntwWR 
103, 8 CanCrCas 251; 24 CanLTOcc 
Notes 359. 

“In every application for a requisi- 
tion it must be made to appear that 
one of the offenses enumerated in 
the extradition treaty between the 
United States and the government 
from which extradition is sought-has 
been committed within the jurisdic- 
tion of the United States, or of 
some one of the states or territories, 
and that the person charged there- 
with is believed to have sought an 
asylum or has been found within the 
dominions of such foreign g£overn- 
ment.” Mem. Dept. State, Oct. 1892. 

[a]. Conspiracy to defraud is not 
extraditable as a fraud. Ex p. Gay- 
nor, 22 Que. Suver. 109, 7 CanCrCas 
389 [app allowed on other grounds 9 
CanCrCas 205]. 

b] Crimes by bankrupts under a 
treaty do not include one accused of 
complicity in a fraudulent bank- 
ruptcy. Matter of Counhaye, L. R. 
8 @. B. 410. 

Lc] Embezzlement, — Embezzle- 
ment of moneys of private corpora- 
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are excepted. 


unconstitutional 


tion.96 


tion not within terms of treaty with 
Ecuador relating to embezzlement of 
public property by public. officer. 
Matter of Huey, 1 Canal Zone 137. 

[d] False pretenses.—Money won 
by three-card trick is not money ob- 
tained by false pretenses. Rex v. 
Brixton Prison, [1912] 3 K. B. 56s. 

[e] Receiving stolen merchandise 
is not within treaty provision for 
extradition of person receiving any 
money, valuable security, or other 
property, knowing it to have been 
embezzled, stolen, or fraudulently 
obtained. In ne Cohen, 8 Ont. L. 143, 
4 OntWR 103, 8 CanCrCas 251, 24 
CanLTOceNotes 359. 

92. Greene.v. U...S.,. 154. Fed: 
401, 85 CCA 251 [aff 146 Fed. 803, 
and certiorari den 207 U. S. 596, 28 
SCt 261, 52 L. ed. 357]; Ex p. Foss, 
102 Cal. 347, 353, 36 P 669, 41 AmSR 
182, 25 LRA 593. 

“The crime with which the peti- 
tioner is charged not being an ex- 
traditable offense under the treaty 
between the United States and the 
sovernment of the Hawaiian Islands, 
it must be presumed that the sur- 
render of the petitioner was made by 
the latter in the exercise of its own 
sovereign discretion and as an act 
of comity. This violated no right 
secured to the petitioner by the 


De Haven, J., in Ex p. Foss, supra. 
93. Malloy 1776-1909; 
Charles Treaties 1910-1913; In re De 


9425 in) re. “Sttimp 2: 5. 
18,563, 12 Blatchf. 501: In re De 
Giacomo,’ 7 FEF. Cas. No. 3,747, “12 


Blatchf. 391: Re Cannon, 17 Ont. L. 
352, 12 OntWR 171, 14 CanCrCas 186. 

“The expression, ‘persons convict- 
ed of, or charged with, the crimes 
hereinafter specified, and being fugi- 
tives from justice,’ . . are expres- 
sions which are as properly used to 
include crimes alrerdy committed as 
crimes to be afterwards committed.” 
Per Blatchford, Dist. J., in In re De 
Giacomo, 7 F. Cas. No, 3,747, 12 
Blatehf. 391, 394. 

95. See supra § 54. 


excepting anterior crimes.®? 
prior crimes are included’ within the operation of 
the treaty, where its language will admit of such a 
construction, unless they are expressly excepted ;% 
and a treaty admitting of such a construction is not 


io 
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fenses not named in the treaty, each government, as 
an incident of its sovereignty, may either grant or 
deny to the fugitive’an asylum within its jurisdic- 
It is expressly stipulated in some of the 
extradition treaties entered into by the United States 
with foreign powers that the provisions of the treaty 
shall not apply to crimes committed before the date 
of the treaty. In others certain anterior crimes only 
In some others there is no provision 


It has been held that 


as being in contravention of the 


constitutional prohibition of the passing \of any bill 
of attainder or ex post facto law.®® D 
terms are used the courts will not confine them to 
their meaning at common law; the question whether 
a given offense comes within the treaty must be de- 
termined by the law as it exists in the two coun- 
tries at the time application is made for extradi- 
Illustrations of crimes whieh have been re- 
garded as included or excluded by the terms of par- 
ticular treaties may be found’ in the footnote.27 


When general 


96. Cohn vy. Jones, 100 Fed. 639; 
State v. Spiegel, 111 Iowa OT Fanos 
NW 722. 

97. See cases infra this note. 

[a]. Bankruptcy. —- Rex y. Stone 
(Que.) 17 CanCrCas. 377; Re Webber, 
(N. S.) 6 DomLR 805, 19 CanCrCas 


515. 
{b]  Bigamy.—-Reg. v. Tubbee, 1 
—Re Cannon, 17 Ont. 


Ont. Pr. 98. 
{c] Bribery 
L, 352,12 OntWR 171,14 CanCrCas 186, 
Cd) ae eiay re Beebe, 3 Ont. 
PCat 


[fe] Child stealing.—Rex vy. Watts, 
3 Ont. L. 368, 1 OntWR 133, 5 CanCr 
Cas 246, 22 CanLTOccNotes 166; Ex 
p. Lorenz, 14 Que. K. B. 273, 7 Que. 
Pr. 101, 9 GanCrCas 158; 

[f] Embezzlement.—In re Balensi, 
oe Fed. 864; In re Frank, 107 Fed. 


[g] Embezzlement by hired or 
Salaried person.—In re Balensi, 120 
Fed. 864. 

[h] Embezzlement of public. 
moneys.—Ex p. Ronchi, 164 Fed. 288; 
In re Reiner, 122° Fed. 10.9 ieee 
Cortes, 42 Fed. 47 Laff 136 WS 93830, 
10 SCt.1031, 34 L. ed. 4641; Peo. v. 
Gray, 66 Cal. 271, 5 P 240; Bland- 
ford v. State, 10 Tex. A. 627; Rex v. 
IDSo. Fa ced 0 8 Wee Sas 

li] Falsely certifying invoices,— 
In re Cortes, 42 Fed. 47 [aff 136 U. 
Sy. 800) 0 SOE 108 th oaianeds 464]. 

[j] False pretences. — Rex Vv. 
Brixton Prison, [1912].3 K. B.. 424; 
bed v. Holloway Prison, 16 T. L. R. 


[Kk], Forgery.—Terlinden vy. Ames, 
184 U. S. 270, 22 sct 484, 46 L. ed. 
534; Hx p. Zentner, 188 Fed. 344; 


In re Tully, 20 Fed. 812; In re Hoke, 
14 RevlLeg 705; Reg. v. Blackstone, 
4 Man. 296; In re Lazier, 26 Ont. A. 
26.0, A2 9M Can oS. Gi 630; 


ter of Hall, 8 Ont. A. 31, 2 CanLTOce 
Ont 583" In 
In re Hall, 
3 Ont. 331; Re Murphy, .26 Ont. 163, 


baun, 32 LCJur 281: Bx bp. Worms, 7 
RevLeg 319, 22 LCJur 109. 
{1] Pe S wai cya S. v. Greene, 146 
[m] Fraud by agent.—Greene y. 
U. S., 154 Fed. 401, 85 CCA 251 [aff 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Whether the offense committed is an extraditable | 


crime is a mixed question of law and of fact,°8 
and the decision of the courts of the asylum country 
as to whether an offense is within the terms of an 
extradition treaty is final and the question cannot 
be again raised in the courts of the demanding coun- 
try after extradition.®® An accessory before the fact 
to an extraditable crime may be extradited,’ unless 
the description of the offense precludes such a hold- 
ing.” 

Barred offense. In the case of a conviction in a 
foreign country the running of the prescriptive period 
for the execution of the sentence is suspended during 
the period of the fugitive’s imprisonment under sen- 
tence after conviction in the asylum country.2 A 
crime subject to infamous punishment in a foreign 
country is an extraditable crime under the treaty 
with that country, although not subject to such 
punishment in this country.* 

[§ 58] 2. Criminality in Both Countries. By 
some treaties the requirement is imiposed that the 
offense shall be criminal by the laws of both coun- 
tries.5 Under such a requirement absolute identity 
of statutes defining the offense is not necessary; it 1s 
sufficient if the essential character of the transaction 
is the same and is made criminal by both statutes.® 
Furthermore, in the United States, extradition for 
such an offense is not limited to persons charged 
with acts which are made criminal by the laws of 
the United States but may be effected as well in 
the case of persons charged with acts which are 
made criminal by the law of the foreign country and 
the law of the state in which the fugitive is found,’ 
put this principle does not seem to be recognized by 
the courts of England,’ although it is recognized by 
the Canadian courts.2 There are no common-law 
crimes against the United States, although some 
eases speak of applying the common-law definition 
of a crime in extradition proceedings.1? The penal 
146 Fed. 803, and certiorari den _207 Le 
U. S. 596, 28 SCt 261, 52 L. ed. 357]; | (murder). 
Browne v. U. &., 30 Que. Super. 363. 

{n] Fraud by corporate director. 
—wWright v. Henkel, 190 U. S. 40, 3. 
23 SCt 781, 47 L. ed. 948; In re Ar-| 2 Ho Erion 
ton, [1896] 1 Q. B. 509; Reg. v. Hol- 4. 
loway Prison, 16 T. L. R. 247; Rex 
v. Buck, 10 Alta. L. 437, 35 DomLR 
55, 27 CanCrCas 427, [1917] 1 West 5. 
Wkly 867 Lapp allowed 55 Can?S.-C. 
133, 38 DomLR 548, 29 CanCrCas 45, 
[1917] 3 WestWkly 117]. 6. 

[o] Larceny.— Powell v. U. S., 
206 Fed. 400, 124 CCA 282; Reg. v. 
Holloway Prison, 16 L. T. R. 247; 
Ex p. Thomas, 45 N. B. 148, 38 Dom 
LR 716, 28 CanCrCas 396; Re Lewis, 
9 CanCrCas 233; Ex p. Gaynor, 22 


Que. Super. 109, 7 CanCrCas 389 [app 
allowed on other grounds 9 CanCr 
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3 WestWkly 393. 
Powell v. U. S., 


766; 


R. 247. 
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Reg. v. Browne, 6 Ont. A. 386 


2. Matter of Counhaye, 
Q. B. 410 (crimes by bankrupts). 
Rex v. Brixton Prison, 


In re Farez, 8 F. Cas. No. 4,645, 
2 Abb. 346, 7 Blatchf. 345, 40 HowPr 


See treaty provisions; 
Stages, 5 Alta. L. 354, 8 DomLR 284, 


U. S—Wright v. Henkel, 
UWSP 40ie8E SCE SLA 7 Th eds toes 
206 Fed. 400, 
CCA) 282: U. S. v. Greene, 146. Hed, 
Un 'S.4v.. Piaza, 
Cohn v. Jones, 100 Fed. 639. 

-Eng.—Rex y. Dix, 18 T. L. R. 281; 
Reg. v. Holloway Prison, 
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code enacted by congress is very limited. The great 
bulk of the crimes that are defined by statutes are 
found in the penal codes of the states alone; and so 
if an accused person is found in a particular state 
of the Union, and his return to a foreign country is 
demanded, the right of extradition depends upon 
whether or not the offense with which he is charged 
is an offense against the laws of the state in which 
he is found.1t Where an extradition treaty uses 
general names, such as ‘‘murder’’ or ‘‘arson,’’ in 
defining the classes of crimes for which extradition 
may be granted thereunder, such names are not nec- 
essarily confined to their meaning at common law, 
but the question whether a given offense comes 
within the treaty must be determined by the law as 
it exists in the two countries at the time the extra- 
dition is applied for.1” Absolute identity of statutes 
in the foreign country and in the United States de- 
fining the offense is not necessary. It is sufficient if 
the essential character of the transaction is the 
same.1% 

[§ 59] 8. Political Offenses. While it is a well 
recognized principle, irrespective of treaty stipula- 
tion, that governments do not deliver up fugitives 
for political crimes,!* most of the extradition treaties 
to which the United States is a party expressly de- 
clare that their provisions shall not apply to crimes 
or offenses of a political character;1> and the English 
treaties also exclude offenses of a political nature.1® 
The decision of the question whether or not an of- 
fense is political is by express provision of several 
of the treaties of the United States declared to rest 
with the authorities of the government upon which 
the demand for surrender is made,‘* but in the ab- 
sence of such a conventional provision the right 
to determine the question undoubtedly inheres in 
the government of which the extradition is re- 
quested.18 What constitutes an offense of a political 
character depends upon the particular circumstances 
existing in that country, would come 
within the extraditable crimes named 
in the treaty.” Cohn y. Jones, 100 
Fed. 639, 646. 

[a] Variance in name.—It is the 
several illegal acts which go to make 
‘up the offense that constitute the 
extradition. crime and not the name 
by which those acts may be desig- 
nated in either country. Ex = p. 
Thomas, 45 N. B. 148, 38 DomLR 716, 
28 CanCrCas 396. 

190] 7. Pettit v. Walshe, 194 U. S. 205, 
24 SCt 657, 48 L. ed. 938; Wright v. 
Henkel, 190 U. S. 40, 23 SCt 781, 47 
L. ed. 948; In re Wright, 123 Fed. 
463 [aff 190 U. S. 40, 25 SCt 781, 47 
L. ed. 948]. 

In re Windsor, 6 B. & S. 522, 


8. 
118 ECL 522, 122 Reprint 1288. 
9. In re Collins, 11 B. C. 436, 10 


i, keen 8 
[1907] 


and Re 


124 


133° Fed. 998; 


16, Tsien 


Cas 205]; In re Gross, 25 Ont.’A. 83, 
2 CanCrCas 67. _ 

[p] Murder by slave—Matter of 
Anderson, 20 U. C. Q. B. 124. 
Perjury.—In re Collins, 1s. 
10 CanCrCas 738, 80, 2 West 


{r] Piracy.—Atty.-Gen. v. Kwok- 
a-Sing, L. R. 5 P. C. 179; In re Tiv- 
nan, 5 B. & S. 645, 117 ECL 645, 122 
Reprint 971. 

[s] Robbery—In re_ zeta, 62 
Fed. 972; In re Burley, 1 CanLJNS 20. 

[t] Uttering forged paper.—Ex p. 
Zentner, 188 Fed. 344; Re Murphy, 
2 CanCrCas 562; Re 
. 827, 3 OntWR 85, 8 

94 CanLTOccNotes 


pal, 

98. Terlinden v. Ames, 184 U. Ss. 
/ 270, 22 SCt 484, 46 L. ed. 534. 

99. Greene v. U. S., 154 Fed. 401, 
85 CCA 251 [aff 146 Fed. 803, and 
certiorari den 207 U. S. 596, 28: SCt 
261, 52 L. ed. 351]. 


CanCrCas 


B, G—In re O'Neill; 17 '/B. C.123, 
5 DomLR 646, 19 CanCrCas 410. 

N. B—Ex p. Thomas, 45 N. B. 148, 
88 DomLR 716, 28 CanCrCas 396. 

Ont.—In re Gross, 25 Ont. A. 838, 
2 CanCrCas 67. 

Que.—Rexv.Stone,17 CanCrCas 249, 

N. W. Terr.—Re Martin, 2 Terr. L. 
301, 8 CanCrCas 326, 33 CanLJ 253. 

“A demand for extradition will 
not be made unless the authorities 
of the country requesting it are sat- 
isfied, from the papers and evidence 
submitted, that the offense for which 
extradition is sought is one that, as 
the law then is in. the demanding 
country, will be fairly embraced 
within the terms of the treaty; and 
the authorities of the country from 
which the surrender is sought are 
not authorized to grant the warrant 
of extradition unless upon examl- 
nation it appears that the offense 
upon which the application is based 
ig one which, under the law then 


CanCrCas 73, 80, 2 WestLR 164; Ex 
p. Lorenz, 14 Que. K. B. 273, 7 Que. 
Pr. 101, 9 CanCrCas 158. 

10. In re Adutt, 55 Fed. 376. 

11. Wright v. Henkel, 190 U. S. 
40, 23 SCt 781, 47 L. ed. 948; In re 
Walshe, 125 Fed. 572 [aff 194 U.S. 
205, 24 SCt 657, 48 L. ed. 938]. 

12. Cohn v. Jones, 100 Fed. 639; 
In re Ezeta, 62 Fed. 972; In re Cross, 
43 Fed. 517; In re Windsor, 6 B. & 
Sh-522%) 19:8: BCL 522,122 Reprint 
1288; Reg. v. Phipps, (Ont.) 3 CanLT 
OccNotes 55. 

13. Wright v. Henkel, 190 U. S. 
40, 23 SCt 781, 47 L. ed. 948. 

14, In re Hzeta, 62 Fed. 972. 

15. Malloy Treaties 1776-1909; 
Charles Treaties 1910-1913. ’ 

16. In’ re Arton, [1896] 1 QB. 
108: Rex v. Holloway Prison, 71 L. 
J. K. B. 935; In re Levi, 6 Que. Q. B. 


tap le 


17. In re Ezeta, 62 Fed. 972. 
18. In re Ezeta, 62 Fed. 972. 


ale (20 Oved.] 
of each case.1® To bring an offense within the mean- 
ing of the words ‘‘of a political character’’ it must 
be incidental to and form part of political disturb- 
ances.2° There must, in such case, be two parties 
in the state, each striving to impose its own goy- 
ernment upon the other.?4 Several of the treaties 
of the United States provide that an attempt against 
the head of a foreign government or member of his 
family, when such act comprises the act of mur- 
der, assassination, or poisoning, shall not be con- 
sidered a political offense.2* An extradition magis- 
trate has jurisdiction, and it is his duty, to deter- 
mine whether an offense charged is political within 
the meaning of the treaty provision.?* 

[§ 60] 4. Escape after Conviction; Violation of 
Parole. A criminal who escapes from prison after 
conviction may be extradited if he has been con= 
victed of an extraditable offense, even though prison 
breach is not in itself an extraditable crime;?* and 
similarly a convicted prisoner who has been condi- 
tionally released from prison for restoration of health 
and refuses to return to prison,2° or a convicted 
prisoner the serving of whose sentence has been post- 
poned at his own request,?° or a convicted prisoner 
who has been released on parole and has violated his 
parole may be extradited if he has been convicted 
of an extraditable offense, even though violation of 
parole is not in itself an extraditable crime.?? 

[§ 61] 5. Joinder of Offenses. Two offenses of 
a cognate character both of which are specified in 
an extradition treaty may be joined in a com- 
plaint ** and if two offenses, only one of which is 


19. In re Hzeta, 62 Fed. 972. 

20. In re Hzeta, 62 Fed. 972; Knox 
v. State, 164 Ind. 226, 73 NE 255, 108 
AmsR 291, 3. AnnCas, 53897 In re 
Meunier, [1894] 2 Q. B. 415: In re 
Castioni, [1891] 1 Q. B. 149; Re Fe- 
dorenko, 20 Man. 221, 223. 

“Can it be said that this killing 


ernment; 


diers; 


EXTRADITION 


four persons were hung because they 
did not assist in defending the gov- 
that, the fifth was killed 
because he was considered a spy; 
that the robbery of the bank was for 
the purpose of paying Hzeta’s sol- 
and that the killing of the 
sixth person was the result of a 


XY - ; 
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specified in the treaty, are joined in the complaint 
this will not render the warrant unlawful as it will 
not be presumed that the demanding government, 
contrary to the provisions of the treaty, will punish 
for an offense not specified in the treaty.?® 

[§ 62] D. Persons Who May Be Extradited. 
In the absence of any treaty stipulation providing 
otherwise, it is immaterial that the person whose 
extradition is demanded is a citizen of the country 
upon which the demand is made,°° and in such a ease 
the demand is sufficient if made by the diplomatic 
agent of the foreign country without any codpera- 
tion by the diplomatic agent of the asylum coun- 
try.21_ Nearly all of the extradition treaties of the 
United States, however, contain a provision declar- 
ing that neither of the contracting parties shall be 
bound to surrender its own citizens,*? and where a 
treaty so provides there can be no such surren- 
der ** nor demand.*+ It has been held in Great 
Britain that a provision in an extradition treaty 
that neither of the contracting. parties shall be 
bound to surrender its own subjects implies that it 
may do so, and that the surrender of a subject is 
within the discretion of the state upon. which the 
demand is made.*> Furthermore, the power of ex- 
tradition is not limited to the case of criminals who 
are subjects of the demanding government, but in- 
cludes the case of all persons, of whatever national- 
ity, who have committed any of the specified crimes 
within the jurisdiction of the demanding state except 
subjects of the state from which extradition is re- 
quired.*® Some treaties contain a provision that 


ahs aliey severe Oe 

27. Duders v. Guerin, 16 Revde 
Jur, 4051; /U."S., ve Allison, CN.) S:)42 
DomLR 595. 

238, In re O'Neill, 17 B. CG. 123, °5 
DomLR 646, 19 CanCrCas 410; New 
York v. Israelowitz, 25 B. C. 148, 29 
CanCrCas 323; Rex v. Rutland, (N. 


was in furtherance of a political ob- 
ject? I think’'not. Nor do I think 
the fact that the crime of the ac- 
cused would, in the demanding State, 
be calléd a political crime and be 
tried by a special tribunal makes it 
a crime of a political character 
within the meaning of the’ treaty. 
The crime of killing a policeman by 
a person in no way identified with 
any political movement would in 
Russia be so described, and would be 
tried by the Same tribunal.” Per 
Mathers, C, J. K. B., in Re Fedorenko, 


supra. 
nae In re Meunier, [1894] 2 Q. B. 
[a] An explosion caused by an 


anarchist is not such an offense. In 
re Meunier, [1894] 2 Q. B. 415. 

22. See Malloy Treaties 1776-1909; 
Charles Treaties 1910-1913, 

23. Ornelas v. Ruiz, 161 U. S. 502, 
16 SCt 689, 40 L. ed. 787; In re Hzeta, 
62 Fed. 972; Rex v. Brixton Prison, 
BLOL6) 205 Ba: 742) 

[a] Dlustrations.—(1) Where the 
testimony showed that the hanging 
of four persons by officers of Presi- 
dent Ezeta, the killing of another 
person by President Ezeta and the 
other defendants, his officers, the 
robbery of a bank by President 
Ezeta, and the killing of a sixth per- 
son by President Ezeta and his offi- 
cer were all committed during the 
existence of a state of siege in the 
republic of Salvador, and the prog- 
ress of actual hostilities between the 
contending forces, wherein Ezeta and 
his companions were seeking to 
maintain the authority of the then 
existing government against a rev- 
olutionary uprising; that such acts 
were associated with the actual con- 
flict of such armed forces; that the 


report that he had gone over to the 
enemy, it was decided that such 
offenses were of a_ political char- 
acter, and not subject to extradi- 
tion. In re Ezeta, 62 Fed. 972. (2) 
A band of*over one hundred men 
crossed from Texas into Mexico and 
attacked about forty Mexican sol- 
diers, killing and wounding some of 
them, burning their barracks, and 
taking away their horses and equip- 
ments. The same band violently as- 
saulted private citizens, taking their 
horses, and burning houses, extort- 
ed small sums of money from the 
women, and appropriated clothes and 
provisions. The members of the 
band, who were without uniform or 
flag, but had red bands on their hats, 
remained in Mexico about six hours, 
and then recrossed. There was evi- 
dence, on the other side, that there 
had been on that border a revolu- 
tionary movement directed against 
the Mexican government the year be- 
fore, and that the aim and purpose 
of the expedition in question was the 
Same. It was held that the magis- 
trate was justified in finding that 
the offense. was not “of a purely po- 
litical character” within the meaning 
of the extradition treaty with Mex- 
ico. Ornelas v. Ruiz, 161 U. 9. 502, 
16 SCt 689, 40 L. ed. 787. (3) A bare 
Statement in affidavit that applicant 
escaped for political reasons at a 
time when he must have been about 
the age of seventeen is not enough 
to show that applicant was a politi- 
cal refugee. Rex y. Brixton Prison, 


pLOHG | 29st RB °7/49- 
a Ex p. Moser, [1915] 2 K. B. 
25. Rex v. Brixton Prison, [1907] 


2K. B. 861 
26. Reg. vy. Holloway Prison, 14 


S.) 14 CanCrCas 22; In re Peugnet, 5 
Sask. L. 143, 1 DomLR 204, 19 Can 
CrCas 179, 19 WestLR 938, 1 West 
Wkly 703. 

29. Bingham v. Bradley, 241 U. S. 
511, 36 SCt 634, 60 L. ed. 1136. 

30. In re. Neely, 103 Fed. 626 
[aff 180 U. St 126, 21 SCt.308, 45 Le 
ed. 457]; Ex p. McCabe, 46 Fed. 363, 
12 LRA 589. 

[a] “ ‘Persons,’ (1) without quali- 
fication, would necessarily include all 
persons, citizens and aliens alike; 
and, under that general designation, 
the executive, it is believed, could 
not lawfully withhold the surrender 
of an American citizen upon requisi- 
tion made by the republic of Mex- 
ico.” Per Maxey, J., in Ex p. Mc- 
Cabe, 46 Fed.°363, 374, 12 LRA 589. 
(2) “The word ‘persons’ in the ex- 
tradition treaty between the United 
States and italy, entered into in 1868 
(15 Stat. 629) and amended in 1884 
(24 Stat. 1001), providing for the 
surrender of persons charged with 
enumerated crimes, is sufficiently 
broad to embrace citizens and sub- 
jects of the contracting parties.” Bx 
p. Charlton, 185 Fed. 880 [aff 229 U. 
S. 447, 33 SCt 945, 57 L. ed. 257]. 

31. Rex_v. Brixton Prison, [1912] 
2K Be oe. 

32. Malloy ‘Treaties 
Charles Treaties 1910-191 

33. See treaty provisions; and Ex 
p. McCabe, 46 Fed. 363, 12 LRA 589; 
Reg. wv. Wilson, 3° Q:B, D, 42: , 

34, Ex p. McCabe, 46 Fed. 363, 12 
LRA 589. 

35. In re Galwey, [1896] 1 Q. B. 
230; Reg. v. Ganz, 9 Q. B. D. 93. 

36. Rex v. Brixton Prison, [1912] 
2K. B. 578; Reg. v. Ganz, 9 Q. B. D. 


“In every application for a requisi- 


For later cases, developments and changes in the lav see cumulative Annotations, same title, page and note number, 
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neither of the contracting parties shall be bound to 
deliver up its own citizens or subjects under the 
stipulations of the convention, but they shall have 
the power to deliver them up if in their discretion 
it is deemed proper to do so.87 When a treaty does 
not exempt from extradition citizens who have re- 
turned to their native country after committing a 
erlme in the demanding country, the United States 
will extradite its own citizens who are seeking asy- 
lum in the United States,?8 even though the foreign 
government demanding their extradition makes a 
different interpretation of the treaty and refuses to 
extradite its own citizens under similar conditions.®° 
Under a treaty provision that .a fugitive shall not 
be surrendered if he has already been tried and dis- 
charged or punished in the asylum state, a fugitive 
in order to claim the benefit of this provision must 
show that he has had a trial accompanied by an 
acquittal or a sentence of punishment and a dis- 
charge owing to some informality in the proceedings 
is insufficient.*° “ 

[§ 63] E. ‘‘Jurisdiction’’ and ‘‘Territory’’— 
1. In General. Treaties of extraditian provide for 
the surrender of persons charged with crimes com- 
mitted within the ‘‘jurisdiction’’ of one of the con- 
tracting parties, who may be found within the ‘‘ter- 
ritory’’ of the other. 
been construed to mean ‘‘territorial jurisdiction, 
although there is a judicial decision giving to ‘‘juris- 
diction’’ an enlarged meaning equivalent to ‘‘ power 
of the courts’’ and permitting the extradition from 
the United States to Germany of a German subject 
who had committed an offense in Belgium.*? The at- 
torney-general decided in this case, however, that 
the words ‘‘committed within the jurisdiction,’’ as 
used in the treaty, do not refer to the personal lia- 
bilities of the criminal, but to locality; and that 
the place where the crime is committed must be 
within the jurisdiction of the party demanding the 
fugitive, in other words, within the territorial juris- 
diction.42 Whether the actual presence of the ac- 
cused in the country demanding his extradition at 
the time of the commission of the alleged offense is 


43. 


27 41 


tion it must be made to appear that In re Stu 
one of the offenses enumerated in 
the extradition treaty between the 
United States and the government 


from which extradition is sought has 


Gen. p 281. 
44. Reg. v. Ni 


been committed within the jurisdic-|S. 595 note; 
tion of the United States, or of some |4 Austr. C. L. R.265; 
one of the states or territories, and [a] 


that the person charged therewith is 
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These words have generally ” 


13,563, 12 Blatchf. 501; 14 Op. Atty.- 


157; Reg. v. Jacobi, 46 L. T. Rep. N. 
McKelvey v. Meagher, 


False pretenses.—(1) One who 
sent from England letters containing 
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necessary would seem to depend upon the nature of 
the offense charged,** and also upon the language of 
the particular treaty describing the person to be sur- 
rendered as a fugitive or otherwise.** A treaty *° 
providing for the extradition of persons charged 
with offenses ‘‘committed within the jurisdiction 
of’’ either party does not authorize the extradition 
of a person charged with the commission of an of- 
fense in a place or country which was not at the 
time within the jurisdiction of the country seeking 
the extradition, although it has since been brought 
within such jurisdiction.47 

[§ 64] 2. Vessels. Vessels upon the high seas 
and ships of war everywhere are within the juris- 
diction of the nations to which they belong,** and the 
criminal may be surrendered only to the nation to 
which the ship belongs and not to the nation of 
which the criminal is a subject.49 A merchant ves- 
sel within the territorial waters of the United States 
is within the territory of the United States, and a 
subject of the nation to which such vessel belongs 
may be arrested upon a warrant issued by an extra- 
dition magistrate in pursuance of proceedings for his 
extradition.°° 

[§ 65] F. Authority to Entertain, Institute, or 
Conduct Proceedings.®! Extradition of a fugitive 
from a foreign country, in which he has taken refuge, 
to the United States must be conducted by the fed- 
eral government.5? All applications for requisitions 
should be addressed to the secretary of state ac- 
companied by the necessary papers. When extra- 
dition is sought for an offense within the jurisdiction 
of the state or territorial courts, the application 
must come from the governor of the state or terri-. 
tory. When the offense is against the United States, 
the application should come from the attorney-gen- 
eral.53 The fact that the demand was made by the 
governor of the state upon the foreign government 
is not, however, a defense for the accused after he is 
brought to. this country.°4 The governor of a state 
has not the power to deliver up to a foreign govern- 
ment a person charged with having committed a 
erime in the territory of that government.®® 


No. |to Canada for murder by poisoning, 
where death occurs in the latter 
country, although the poison was ad- 
ministered in the former country, 
since the treaty between the United 
States and Great Britain provides 
for the extradition of persons 
charged with crimes committed in 
one country who shall “seek an asy- 


pp; 23 oe. Cas: 


llins, 53 L. J. M. C. 


believed to have sought an asylum|/alleged false pretenses to persons}lum, or shall be found, within the 
or has been found within the do-]|carrying on business in Germany, | territories of the other.” Sternaman 
minions of such foreign  govern-|thereby inducing them to part with|v. Peck, 83 Fed. 690, 28 CCA 377. 
ment.” Mem. Dept. State, Oct. 1892. | certain goods and deliver them to his 46. 1 Malloy Treaties p 740. 

87. 24 U.S. St. at L. 1015 (treaty | order in Hamburg, and who also sent 47. In re Taylor, 118 Fed. 196. 
between the United States andj|to the same persons certain alleged 48. U.S. v. Cooper, 25 F. Cas. No. 
Japan); 31 U.S. St. at L. 1818 (treaty | forged checks in payment, is a fugi- | 14,865; U. Si iv. Robins) 27h. Cas. 
between United States and Mexico); | tive criminal within the act of 33 &|No. 16,175, Bee 266; 14 Op. Atty.- 
31 U. S. St. at L. 1883 (treaty be-| 34 Vict c 52 § 26, and was rightly |Gen. p 281. A 
tween United States and the Ar-|committed by the police magistrate 49. Atty.-Gen. v. Kwok-a-Sing, L. 


gentine Republic); 33 U. S. St. at L 
2147 (treaty between United States 
and Guatemala). 

38. Charlton v. Kelly, 229 U. S. 
447, 33 SCt 945, 57 L. ed. 1274, 46 
LRANS 397; Ex p. Charlton, 185 Fed. 
880 [aff 229 U. S. 447, 33 SCt 945, 57 
L. ed. 257]. 

89. Charlton y. Kelly, 229 U. S. 
447, 33 SCt 945, 57 Li. ed. 1274,\ 46 
LRANS 397; Ex p. Charlton, 185 Fed. 
880 [aff 229 U. S. 447, 38 SCt 945, 57 


spiring in Ho 
pretenses prop 
in Germany, 

property and 


was due upon d 


to await the warrant of the secretary 
of state for his extradition. 
Nillins, 53 L. J. M. C. 157. (2) Where 
the. accused were charged with con- 
lland to obtain by false 
erty to be sent to them 
and they obtained the 

sent 
whither the accuse vel 
it was decided that their extradition 


for a crime committed 


Re pone Gehl ioe 

50. In re Newman, 79 Fed. 622; 
Ex p. Alvarez, 14 Porto Rico 581. 

51. Authority to make complaint 
before committing magistrate see 
infra § 73. 

52. U. S. v. Rauscher, 119 U. 8S. 
407, 7 SCt 234, 30 L. ed..425; Goldfon 
vy. Allegheny County, 8 Pa. Dist. 387. 

53. Mem. Dept. State Oct. 1892. 

[a] Between the United States 
and Canada.—Under the practice be- 


Reg. v. 


it to England, 
d soon after went, 


emand of Germany 
in German 


LL. ed. 257]. jurisdiction. Reg. Vv. Jacobi, 46 .| tween the United States and Great 

‘40. Rex v. Brixton Prison, [1912] | T. Rep. N. S. 595 note. Britain, a request for extradition 

38 K. B. 424. {b] Quitting jurisdiction while| from the Dominion of Canada is 

41. 14 Op. Atty.-Gen. p 281; 8 Op. bankrupt.—McKelvey v. Meagher, 4| made by the secretary of state upon 

' Atty,-Gen: p 215; 1: Op: Atty.-Gen. Austr. C. L. R. 265. the British ambassador at Washing- 
p 83; Reg. v. Lavaudier, 15 Cox C. C. 45, Sternaman v. Peck, 83 Fed.|ton. Mem. State Dept. Febr. 1913. 

829: Allsop’s Case, Forsyth Cas. 368. | 690, 28 CS eratnly Re Seana st Pr Peo. v. Pratt, 78 Cal. 345, 20 

ation.— Bie 
Pee Peretti sas Wecoatianited from the United States 55. Holmes v. Jennison, 14 Pet. 


13,562, 11 Blatchf. 124. 
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[§ 66] G. Indictment or Warrant of Arrest in 
Foreign Country. Unless the treaty so specifies it 
it not necessary that an application for extradition 
shall have been preceded by an indictment in the 
country requesting the surrender.5® <A treaty re- 
quiring that the fugitive shall have been ‘‘accused’’ 
of the crimes enumerated means merely that he is to 
be charged or accused in due form of law.®? Where 
the treaty requires as a prerequisite to a requisition 
for the surrender of a fugitive criminal that a war- 
rant of arrest shall have issued in the foreign coun- 
try, the judicial department will presume, from the 
mandate of the secretary of state, that such a war- 
rant was issued,°® and the issuance of such a war- 
rant in the foreign country may also be proved by 
depositions,: properly authenticated.®® It has fur- 
thermore been held °° that congress has dispensed 
with the requirement with respect to the production 
of a copy of a warrant of arrest, or other equivalent 
document issued by a foreign magistrate, by the 
enactment of the statute governing extradition pro- 
eeedings.*1 In Great Britain to enable a justice of 
the peace to issue a warrant for the apprehension 
and committal for trial of an accused person, it need 
not appear that there was an original warrant for 
his apprehension in the foreign country or deposi- 
tions taken against him there.*? An original war- 
rant for the arrest of an accused person, which re- 
quires only a seal to justify his arrest according to 
the French law, is admissible, although without sig- 
nature,°* and in Canada the extradition judge nay 
issue his warrant upon a foreign warrant of arrest 
or on information or complaint laid before him,** and 
the arrest may be made before proceedings have been 
begun in the foreign country.® 

[§ 67] H. Requisition.°6 Extradition treaties 
usually provide for the presentation to the executive 
of the government of which the surrender of a fugi- 


Utes.) 040,710 Te ed? 579) 6183 Peo! 
v. Curtis, 50 N. Y. 321, 10 AmR 483; 


Matter of Vogt, 44 HowPr (N. Y.)]| essentials of 
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offense for which he was examined, 
ordered his arrest, 
a warrant of 


ia 


~~ 


tive criminal is sought, of a requisition therefor, by 
the chief diplomatic or consular officer of the de- 
manding goyernment.®? Where such a requisition is 
required by treaty all extradition proceedings taken 
without such a requisition are absolutely null and 
void,’ but the failure to produce such a requisition 
before the extradition commissioner may be cured by 
producing in a habeas corpus proceeding a certified 
copy of the requisition on file in the office of the 
secretary of state.®° Technical objections as to mat- 
ters of form will not be favorably considered 7° and 
it is sufficient if the certificates, signatures, ete., are 
in substantial conformity with the requirements of 
the statutes and give reasonable assurance of authen- 
ticity.“1. In England it has been held that the fact 
that the requisition is not accompanied by deposi- 
tions mentioned in the treaty will not entitle the 
prisoner to his discharge if the secretary of state 
having received the neccessary information from 
other sources and without having received deposi- 
tions directs the magistrate to issue his warrant.’ 
[§ 68] I. Proceeding before Committing or 
Examining Magistrate—l. Who May Act as Magis- 
trate—a. In United States. The statute confers 
power and jurisdiction to act in extradition cases 
upon the justices of the supreme, circuit, and dis- 
trict courts of the United States, judges of courts of 
record of general jurisdiction of the states, and com- 
missioners authorized by any of the courts of the 
United States.7? Only judges of courts of the United 
States are empowered to act in proceedings for ex- 
tradition to a foreign country or territory under 
control of the United States.7* Commissioners pos- 
sessing general power to arrest and commit for of- 
fenses against the United States, who have not been 
specially authorized by courts of the United States 
to perform that duty, are not empowered to act in 
extradition cases.7> A commissioner competent to 


in full force. In re Bongard, 5 Terr. 
contain all, the|L. 10, 6, CanCrCas 74, 
arrest or 65. In re Anderson, 11 U. C. C. P. 
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171; Ex p. Holmes, 12 Vt. 631. 

56. Muller’s Case, 17 F. Cas. No. 

9,913, 5 Phila. (Pa.) 289; In re Shea- 
zle, 21 F. Cas. No. 12,734, 1 Woodb. 
& M. 66. 
[a] Under the treaty with France 
of ¥843, a person against whom a 
complaint has been made and accept- 
ed before a judge of instruction in 
France is not a person accused, 
within the meaning of the treaty of 
extradition, although no indictment 
has been found against him. In re 
Metzger, 1 Barb. (N. Y.) 248. Contra 
In: re Metzger, 17 F. Cas. No. 9,511, 
5 NYLegObs 83. 

57. State v. Rowe, 104 Iowa 328, 
73 NW 833. 

{a] UWnder the treaty with Mexico 
a charge on a preliminary informa- 
tion filed before a justice of the 
peace is sufficient to support extra- 
dition proceedings from Mexico. 
State v. Rowe, 104 Iowa 323, 73 NW 
833. 

S802 Grin Vv. Shine, 187°.U. S:181, 
23 SCt 98, 47 L. ed. 130; In re Grin, 
ite Wed, 790” faff’ 187--U.- Ss 181," 23 
SCt 8; “472 eds 1307 3° Ex sp. Van 
Hoven, 28 EF. Cas. No. 16,859, 4 Dill. 


415. 

[a] Tlugstrations-——(1) An order 
by a magistrate in Russia stating 
that he had investigated the prelimi- 
nary examination in regard to the 
offense for which the extradition of 
the accused was sought, and found 
certain facts, and directed the ar- 
rest of the accused pursuant to law, 
and a second order, which, after re- 
citing the same preliminary state- 
ment, found that the accused was 
arraigned pursuant to law for the 


other judicial document issued by a 


judge or magistrate, as required 
by treaty. In re Grin, 112 Fed. 
190 “fate, 187 SUP Sn lsipe 2s SCta oss 


Aeolus FC Ogee s Ole (2) The produc- 
tion of a certified copy of an order 
purporting to be signel and sealed 
by a Russian examining magis- 
trate, which, although -not in the 
form of a warrant of arrest as used 
in the United States, was evidently 
designed to secure the apprehensiort 
of the accused and his production 
before an examining magistrate, sat- 
isfies the requirement of the extra- 
dition treaty with Russia that appli- 
cations for extradition shall be ac- 
companied by an authenticated copy 
of the warrant of arrest, or of some 
other equivalent judicial document 
issued by a judge or magistrate duly 
authorized to do so. Grin v. Shine, 
ia UL Siel sly e238 SCt 98) 047 Matved: 

59. In re Urzua, 188 Fed. 540. + 

60. Grin v. Shine, 187 U. S. 181, 
23 SCt 98, 47 L. ed. 130. 

GL Reve St. 1878) ns: 520s teense 
Comp. St. (1901) p 3591]. 

62. In re Tivnan, 5 B. & S. 645, 
117 ECL 645, 122 Reprint 971. 

63. In re Coppin, L. R. 2 Ch. 47. 

64. In re Garbutt, 21 Ont. 465; In 
re Weir, 14 Ont. 389; In re Bongard, 
6 Terr: Li. 10; 6  CanGreas (74 
: [a] Warrant must be outstand- 
ing,—WHither a foreign warrant of 
arrest must be proved or an infor- 
mation or complaint must be laid be- 
fore the judge at or before the time 
of the issuance of the warrant: and 
in the case of a foreign warrant it 
must be shown to be outstanding and 


66. _AS essential to jurisdiction of 
flags RO magistrate see infra 


Oe 

67. Charlton v. Kelly, 229 U. S. 
447, 33 SCt 945, 57 L. ed. 1274, 46 
LRANS 397 [aff 185 Fed. 880]; In re 
Heilbronn, 11 F. Cas. No. 6,323, 12 
NYLegObs 65. , 

[a] Between the United States 
and Mexico.—By stipulation of 
treaty between the United States and 
Mexico, in the case of crimes com- 
mitted in the frontier states or ter- 
ritories, requisitions may be made 
through the chief civil authority of 
the respective border state or terri- 
Lory, SLU Sw Se, ates, 18940 

[b] Between the United States 
and the Netherlands.—By the treaty 
between the United States and the 
Netherlands of 1904, it is provided 
that requisitions for extradition be- 
tween the island possessions and 
colonies of the respective govern- 
ments may be made directly to the 
respective chief insular or colonial 
authority. 33: U.S!) Stead 2257. 

68. Re Fedorenko, 20 Man. 224. 

69. In re Urzua, 188 Fed. 540. 


70. In re Neely, 103 Fed. 626 [aff . 


180, U. S.. 126) 21).SCt 308 hMbatw edi 
71. In re Neely, 103 Fed. 626 [Ta 
£50 Ui S. 126, 21 SCt 308, 45 L. ee 


72. Rex v. Brixton Prison, 9 

2 eas Bee = ap 
3. » SO Rey. St. Clas) s 15270. 
74 31 U.S. St. at:L 656. See 


Neely v. Henkel, 180 U. S. 109, 21 
302, 45 L. ed. 448. on 
75. See infra note 76. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note piuiben 
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§§ 68-72] 


act in the matter must be specially appointed or au- 
thorized by the federal courts for that purpose,’$ 
although a contrary view has been upheld in some 
eases.“7. The power to appoint extradition commis- 
sloners is vested in the courts by an act of con- 
gress ‘§ enacted under authority of the United States 
constitution.*® A United States commissioner ap- 
pointed by the federal cireuit court is a ‘‘magis- 
trate’’ within the treaty with Great Britain of Aug. 
9, 1842, reculating the arrest and commitment of 
fugitives.8° Until 1897 extradition commissioners 
were appointed by the United States cireuit courts. 
By the act of May 28, 1896,81 the office of circuit 
court commissioner ceased to exist on June 30, 1897, 
the appointment of United States commissioners 
was vested in the district courts, and such United 
States commissioners were declared to have the same 
‘powers and perform the same duties as were then 
imposed upon commissioners of the circuit courts. 
A commissioner authorized by a district court to 
discharge all the duties and exercise all the powers 
which may be performed by a justice of the supreme 
court, or a circuit or district judge, under the stat- 
ute,®? is a magistrate specially empowered to act in 
extradition cases.®* 

[§ 69] b. In England. In Great Britain police 
magistrates and justices of the peace are authorized 
to act in extradition cases.** 

[§ 70]. c« In Canada. Judges of the superior 
and county courts of any province, and all commis- 
sioners appointed for the purpose in any province by 
the governor in council under the great seal, are 
authorized to act judicially in extradition matters.®° 
The jurisdiction of an extradition magistrate ex- 
tends over the whole province for which he has been 
appointed ;8 and the jurisdiction of a county judge 


76. Grin v. Shine, 187 U. S. 181, 
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commissioner is not 
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under the Extradition Act is limited only by the 
bounds of the province and not by those of his 
county.®’ A motion for a writ of prohibition to re- 
strain an extradition commissioner from investigat- 
ng a charge of a criminal nature upon which an 
application for extradition has been made is a pro- 
ceeding arising out of a criminal charge, and under 
the statute no appeal lies to the supreme court of 
Canada.®8 

_[§ 71] 2. Preliminary Requisition.*? No pre- 
liminary requisition is required from the demand- 
ing government to confer jurisdiction on a United 
States commissioner in extradition proceedings.” 
Nor is a requisition from the foreign government and 
mandate from this government necessary, under the 
statute, to initiate proceedings in extradition before 
a committing magistrate.®! Similarly, in Canada it 
is not necessary in proceedings for a committal for 
extradition to prove a demand for the fugitive from 
the foreign government.®? A ‘requisition from the 
United States government is not necessary as a pre- 
liminary condition to the arrest and commitment of 
a person charged with an extradition offense,®* nor is 
a previous requisition necessary under the treaty 
between England and Russia of 1886.°* 

[§ 72] 8. Preliminary Mandate. In the United 
States it is established by judicial decisions and 
executive practice that, in cases where the treaty 
does not require a previous executive mandate, the 
issuing of such a mandate is not essential as a pre- 
requisite to the entertaining of proceedings and the 
issuing of a warrant of arrest by a magistrate.*° 
Prior to 1852 °° it was the practice of extradition 
magistrates generally to entertain complaints in 
eases of extradition without the prior presentation 
of a mandate. The majority of the court in the 


an inferior tri-|32 L. ed. 234; Ex p. Schorer, 197 


23 SCt 98, 47 L. ed. 130; In re Kaine, 
14 How. (U. S.) 108, 14 L. ed. 345; 
In re Henrich, 11 F. Cas. No. 6,369, 5 
Blatehf. 414; Ex p. Alvarez, 14 Porto 
Rico 628. 

77. Re Kaine, 14 How. (U. S.) 108, 
14 L. ed. 345; In re Mineau, 45 Fed. 
188; Matter of Heilbonn, 1 Park. Cr. 
(N. Y.) 429. 

7g. Rev. St. (1878) § 5270. 

79. U.S. Const. art 2 § 2 par 2; 
Rice v. Ames, 180 U. S. 371, 21 SCt 
406, 45 L. ed. 577. 

80. Benson y. McMahon, 127 U. S. 
457, 8 SCt 1240, 32 L. ed. 234; In re 
Kaine, 14 F. Cas. No. 7,598. 

Sip’ 2920 S’ St. at 1.°134. 

g2. U.S. Rev. St. (1878) § 5270. 

83. In re Grin, 112 Fed. 790 [aff 
Weil Si le lawso poCes us, 2h L. ed. 


Extradition Act (1870) §§ 8- 
1S: 

85. See Can. Rev. St. c 142 § 5; 
and In re Lazier, 29 Can. S. C. 630, 
26 Ont. A. 260; Re Garbutt, 21 Ont. 
179, 465; In re Weir, 14 Ont. 389; 
Gaynor v. Lafontaine, 14 Que. K. B. 
99, 7 Que. Pr. 240, 9 CanCrCas 486 
fapp dism 36 Can. S. C. 247, 10 Can 
CrCas 21]; In re Debaum, 4 Montr. 
Q. B. 145, 16 RevLeg 612. 

86. In re Greene, 22 Que. Super. 
97. 

[a] Scope of authority—(1). A 
commissioner of extradition acting 
under the authority of the Extradi- 
tion Act has equal authority with a 
judge of the superior court, and it 
is only when assuming to act as a 
commissioner he does something’ 
which is ultra vires or otherwise 
acts illegally that superior courts or 
judges thereof become seized with 
-revisory, amendatory, or ‘appellate 
powers over his acts. Ex p. Gaynor, 
22 Que. Super. 109, 7 CanCrCas 389 
[app allowed on other grounds 9 Can 
CrCas.. 205]. (2) An extradition 


bunal within the meaning of a code 
provision giving a superior court the 
right to issue a writ of prohibition. 
Gaynor v. Lafontaine, 14 Que. K. B. 
99,-7 Que. Pr. 240, 9 CanCrCas 486 
[dism app 7 Que. Pr. 115, and app 
ee 36-Can. S. C. 247, 10 CanCrCas 

87. In re Parker, (Ont.) 10 Can 
LTOccNotes 373. 

88. Gaynor v. Lafontaine, 36 Can. 
S. C. 247, 10 CanCrCas 21 [dism app 
{4-@Qure. Ke Bis 99, ck. Que. eas 240% 
CanCrCas 486 (dism app 7 Que. Pr. 
115, 9 CanCrCas 240)]. 

89. Necessity of requisition gen- 
erally see supra ‘ 

,,90. Grin v. Shine, 187 U. S. 181, 
23 SCt 98, 47 L. ed. 130; In re Kaine, 
14° How. (U. S.) 103,.14 L. ed. 345; 
Ex p. Schorer, .19.7° Ped: ; 67.3) Ex .p. 
Zentner, 188 Fed. 344; Ex p., Charl- 
ton, 185 Fed. 880 [aff 229 U. S. 447, 
33.'SCt. 945, bu Tieveds 25%) In) re 
Orpen, 86 Fed. 760; In re Kaine, 14 
F. Cas. No. 7,598, 10 NYLegObs 257. 

91. Charlton v. Kelly, 229 U. S. 

447, 38 -SCt 945,/57 Li. ed) 12:74, 46 


LRANS. 397; In re,.Orpen, 86 Fed. 
760. 
{a] The initiative in proceedings 


for the extradition of an alleged 
criminal does not necessarily rest on 
a requisition by the foreign gov- 
ernment, but may be commenced by 
the arrest of the person charged, 
under a warrant issued by a United 
States commissioner on complaint of 
a foreign consul. Benson v. McMa- 
hon, 127.U. S. 457, 8 SCt. 1240, 32 L. 
ed. 234: In re Adutt, 55 Fed. 376. 

92. In re Hoke, (Can.) 15 Revleg 
Oe) 

93. Ex p. Cadby, 26 N. B. 452, 

94. Atty.-Gen. v.'Fedorenko, [1911] 
Ae Cy oon 

95. Grin v. Shine, 187 U. S. 181, 
93 Sct 98, 47 L. ed. 130; Benson v. 
McMahon, 127 U. S. 457, 8 SCt 1240, 


d;In re Kelley, 


Fed. 67; Ex p. Zentner, 188 Fed. 344; 
im re Schlippenbach, 164 Fed. 783; 
In re Orpen, 86 Fed. 760; In re Adutt, 
55 Fed. 376; In re Herres, 33 Fed. 
165; Castro v. De Uriarte, 16 Wed. 
93: In re Dugan, 7 F. Cas. No. 4,120, 
2 Lowell 367; In re Kelley, 14 F. Cas. 
No. 7,655, 2 Lowell 339; In re Mac- 
donnell,.. 16 Fj pCas. “Nor 8, 71a 
Blatchf. 79; Ex p. Ross, 20 F. Cas. 
No. 12,069, 2 Bond 252; In re Thomas, 
23 F. Cas. No. 13,887, 12 Blatchf, 370; 
9 AmLRev 167; Peo. 
vy. Columbia County, 134 N. Y. 1, 31 
NE 322 (aff 56 Hun 17, 8 NYS 752 
(rev 2 NYS 351)]; Muller’s Case, 5 
Phila. (Pa). 289. 

“So far as my own action is con- 
cerned, it is not, for the purposes of 
the present case, or of future like 
cases, (that is, cases where the 
treaty does not require a previous 
mandate,) to be regarded as the law, 
that the issuing of an executive man- 
date, in a case of extradition, is a 
prerequisite to the entertaining of 
proceedings, and the issuing of a 
warrant of arrest by a magistrate.” 
Per Blatchford, J. in In re Thomas, 
23 EF. Cas. No..13,887, 12 Blatchf. 370: 

“Tt would, I think, in the protec- 
tion of individual ljberty, be more 
seemly to require that the initiative 
of proceedings for extradition should 
rest with the government of the 
United States upon demand of a for- 
eign government, than that they 
should be allowed to be instituted by 
a consul of a foreign government 
without authorization of our own 
government, and would also, I think, 
better comport with the dignity of 
the government, and of judicial pro- 
ceedings: but I feel concluded by 
the decisions to which I have re- 
ferred.” In re Adutt, 55 Fed. 376, 
Sisk 

96. In re Kaine, 14 How. (U. 8S.) 
103, 14 L. ed. 845. 
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ease of Kaine did not agree as to the interpretation 
to be given to the treaty and law, and the case 
came before Mr. Justice Nelson at chambers, who 
held that the previous authority of the executive 
should have been obtained to warrant the imterposi- 
tion of the judiciary.°° The same view was also 
expressed in a few other cases.*® The secretary of 
state does not now issue mandates except where pro- 
vision is made therefor by treaty, and even when a 
treaty contains such a provision it has been held 
that the language of the treaty is permissive and 
not necessarily obligatory.°® The mandate when is- 
sued is granted under the hand of the secretary of 
state and the seal of the department of state,* 
and is issued at the instance of the foreign power 
acting through its diplomatic or consular agents_as 
designated in the treaties.* There is no special form 
prescribed by law. It is sufficient if the offense is 
described in the terms of the treaty. The warrant 
may be signed by the secretary of state, acting for 
the president,t and imports that the preliminary 
steps to justify its issuance have been taken® <A 
mandate issued by the executive remains operative 
until recalled by the executive or until he signifies in 
some way that its functions are exhausted.® 

In Canada a magistrate before whom a person 
apprehended under a provisional warrant is brought 
cannot proceed with the investigation until the war- 
rant issued outside of Canada has been indorsed by a 
judge of the high court.” 

[§ 73] 4. Complaint—a. Authority to Make. 
The statute ® provides that proceedings before ex- 
tradition magistrates shall be begun ‘‘upon com- 
plaint made under oath,’’ and that this complaint 
must be made by someone acting under the au- 
thority or sanction of the executive of the foreign 
government.® . Ordinarily complaints of this char- 
acter are made through the consul of the foreign 
government, or directly upon papers sworn to by 
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X\ 7 
[§§ 72-75 
is not necessary that the complaint should be made 
by officers of the executive department of the for- 
eign government. Any person authorized by the 
executive department to act is a proper person to 
appear and file a complaint.‘t Where a complaint 
is made by a consul, his official character is suf- 
ficient evidence of his authority..2 If made by a 
private individual, it must appear that he is acting 
under the authority of the foreign government.}* 
It is sufficient if it is shown at any time while the 
proceedings are pending before the commissioner 
that the person who initiated the proceedings was 
acting under the authority of the foreign govern- 
ment.1* If it appears by the complaint that the 
moving party is the authorized agent of the de- 
manding government, he need not swear to this fact 
in the jurat,1® nor need an officer representing a for- 
eign government swear to his official character in the 
complaint if it sufficiently appears in the testimony 
that he is a properly authorized agent of the de- 
manding power.1® When complaint is made on oath 
the magistrate is to examine the evidence of erim- 
inality, and, if he deems it sufficient to sustain the 
charge, to certify it to the secretary of state. The 
magistrate has nothing to do with the question 
whether the government of the foreign country has 
duly authorized an application for the extradition.2? ° 

In Canada the extradition magistrate may receive 
the complaint of anyone who, if the alleged offense 
had been committed in Canada, might have made 
it.18 

[§ 74] b. Particular Allegations1*—(1) Au- 
thority of Commissioner. The complaint should 
show the authority of the commissioner to act in 
the proceedings, by describing the commissioner as a 
commissioner specially authorized to act in extra- 
dition proceedings,?° although there is a dictum to 
the contrary.?1 

[§ 75] (2) Knowledge on Which Complaint 


the foreign officers representing the executive.° It | Made.2? The complaint should sufficiently set forth 
97. Ex p. Kaine, 14 F,. Cas. No. | jurisdiction of any such foreign gov- 6. In re Kelly, 26 Fed. 852. F 
feo ao molateht., 1. ernment any of the crimes provided 7. Rex v. Wishart, 22 Ont. L. 594, 
98. In re Farez, 8 F. Cas. No.|for by such treaty or convention, is-|17 OntwR 505, 967, 2 OntWN 271, 


4,644, 7 Blatchf. 34; In re Henrich, 11 


etc. “Inasmuch 


F.. Cas. No. 6,369, 5 Blatchf. 414, 425; 
Ex p. Van Hoven, (Minn.) 3 CentrLJ 
366 


99. In re Schlippenbach, 164 Fed. 
783; Castro v. De Uriarte, 16 Fed. 
93, 96; Atty.-Gen. v. Fedorenko, 
Mote AL Ore 785,°- 18>  CanCrCas 
256 


“The ‘requisition for surrender’ 
provided for is manifestly the appli- 
eation for the final warrant for the 
surrender of the fugitive, which can 
only be executed by the executive 
authority, after the judicial exami- 
nation. That requisition is wholly 
different from the ‘mandate or pre- 
liminary warrant of arrest,’ which 
it is also ‘competent to ask, and ob- 
tain,’ at the outset; and while it is 
thus competent to ask for such a 
preliminary warrant, the language 
of this section of the treaty is plain- 
ly permissive, and not necessarily 
obligatory, if other means are pro- 
vided by law for obtaining a judicial 
investigation, preliminary to final 
surrender. Such means are plainly 
provided by section 5270 of the Re- 
vised Statutes, embodying the act of 
August 12, 1848 (9 St. at Large, 302). 
This section provides that ‘When- 
ever there is a treaty or convention 
for extradition,’ etc., ‘any justice, 
commissioner,’ ete., ‘may, upon com- 
plaint made under oath, charging 
any person found within the limits 
of any state, district, or territory 
with having committed within the 


sue his warrant,’ ” 
as the law of this country expressly 
authorizes the magistrates to pro- 
ceed, ‘whenever there is a treaty or 
convention for extradition,’ without 
reference to any preliminary execu- 
tive warrant, such a warrant seems 
to me _ clearly unnecessary, if the 
demanding government chooses to 
avail itself of the law existing out- 
side of the treaty, and proceed with- 
out the preliminary mandate.” Cas- 
tro v. De Uriarte, supra. 

1. In re Farez, 8 F. Cas. No. 4,644, 
7 Blatchf. 34; Ex p. Van Hoven, 28 
F. Cas. No. 16,858, 4 Dill. 411. 

2. In re Farez, 8 F. Cas. No. 4,645, 
2 Abb. 346, 7 Blatchf. 345, 40 HowPr 
GN Yay elo 

Ss. In re Grin, 112 Fed. 790 [aft 
aU Yedd Oise Wo dU NMear MES Orme enn Up Elibpaavol 
130]; In re Macdonnell, 16 F. Cas, 
No. 8,771, 11 Blatchf. 79. 

“Tt is enough that the Government 
recognizes the application of the 
foreign Government, and gives au- 
thority for the institution of pro- 
ceedings for the ascertainment of 
the facts alleged to bring the case 
within the treaty.” In re Macdon- 
nell, supra. 

4. In re Farez, 8 F. Cas. No. 4,645, 
2 Abb. 346, 7 Blatchf. 345, 40 HowPr 
GNA Yn) O'R oe Van Hoven, 
(Minn.) 3 CentrLJ 366. 

5. In re Farez,.8 F. Cas. No. 4,645, 
2 Abb. 346, 7 Blatchf. 345, 40 HowPr 
CNAs) 07 ax ep meV Hoven, 28 
FE. Cas. No. 16,859, 4 Dill. 415. 


491. 
8. U.S. Rev. St: (1878) § 5270. 
9. Grin v, Shine, 187 U. S. 181, 23 
SCt_98, 47 L. ed. 130; In re Ferrelle, 
28 Fed. 878, 24 Blatchf. 155; Com. 
Yee Deacon, 10 Serg. & R. (Pa.) 


In re Ferrelle, 28 Fed. 878. 
In re Ferrelle, 28 Fed, 878; 
In re Kelly, 26 Fed. 852. 
12. Grin v.'Shine, 187 -U. S.- 181, 
23 SCt_98, 47 L. ed. 130 [aff 112 Fed. 
790]; Ornelas v. Ruiz, 161 U. S. 502, 
16 SCt 689, 40 L. ed. 787; Benson v. 
McMahon, 127 U. S. 457, 8 Sct 1240, 
32 L.. ed. 284: In re Adutt, 55 Fed. 


sae Ex p. Alvarez, 14 Porto Rico 
13. In re Herres, 33 Fed. 165: In 


re Ferrelle, 28 Fed. 878: Com. v. 
Deacon, 10 Serg. & R. (Pa.) 125. 

14. In re Herres, 33 Fed. 165; In 
re Ferrelle, 28 Fed. 878. : 

15. In re Adutt, 55 Fed. 376. 

16. In re Mineau, 45 Fed. 188: In 
re Herres, 33 Fed. 165 [rev 32 Fed. . 


583]. 
17. In re Dugan, 7 F. Cas. No. 
ZINCan ese cue 


4,120, 2 Lowell 367. 

18. In re lLazier, 
630, 26 Ont. A. 260 [dism app 30 Ont. 
419]; In re Bongard, 5 Terr. L. 10, 6 
CanCrCas 74. 

19. Authority to make complaint 
see supra ‘§ 73. 

20. Ex p. Lane, 6 Fed. 34. 

21. In re Macdonnell, 16 F. Cas. 


No. 8,771, 11 Blatchf. 79. 
22. Verification see infra § 81. 
—_—[( 


Yor later cases, developments and chang'es in the law see cumulative Annotations 


, Same title, page and note number. 


§§ 75-78] 


the knowledge of complainant on which he makes the 
complaint.?? A complaint made upon telegraphic in- 


formation ?* and a complaint upon telegrams and | 


depositions from the authorities of the government 
demanding the extradition, made by a consular of- 
ficer of a foreign country,?® have been held suf- 
ficient, although there are cases holding a contrary 
view by analogy to the rule of law in eases of 
interstate extradition.?® 

[§ 76] (3) Warrant or Other Proceedings in 
Demanding State.27 Where it is not a necessary pre- 
liminary to an investigation, under an extradition 
treaty, that a warrant shall have been issued abroad, 
it is not essential that the complaint should make 
such an averment.28 A complaint on oath by a duly 
authorized officer that the accused had been charged 
before a justice of the peace in the foreign country 
with murder there committed, and a warrant issued 
for her arrest, the original warrant being attached 
to the complaint, and that the officer believes the 
charge as stated in the warrant to be true, is suf- 
ficient to give the commissioner jurisdiction to issue 
a warrant of arrest.2® The record of the proceedings 
before the foreign court and the deposition of wit- 
nesses therein contained upon which the extradition 
proceedings are based need not be attached to the 
complaint if they are in the custody and keeping of 
the one making the complaint and the commissioner 
is possessed of the information which they contaan,°° 
and although it is advisable in extradition proceed- 
ings that certified copies of the foreign complaint 
and warrant be attached to and made a part of the 


23. In re Roth, 15 Fed. 506; In 
re Farez, 8 F. Cas. No. 4,645, 2 Abb. 
346, 7 Blatchf. 345, 40 HowPr (N. 
Y.) 107; In re Henrich, 11 F. Cas. No, 
6,369, 5 Blatchf. 414. 

24. Castro v. De Uriarte, 16 Fed. 
93; In re Thomas, 23 F. Cas. No. 13,- 


CanCrCas 45, 
117]. 


EXTRADITION 


Alta.—Rex v. Buck, 
437, 35 DomLR 55, 27 CanCrCas 427, 
[1917] 1 WestWkly 867 [app allowe 
5bu@an asc: ee ee DomLR 548, 29 
(1917] 


Man.—Re McCartney, 8 Man. ,367. 
Ont.—In re Gross, 
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local complaint, it is sufficient if they be presented 
to the commissioner at the hearing.*? 

[§ 77] (4) ‘Issuance or Description of Mandate. 
A few of the treaties of the United States provide 
for the issuance by the executive of a preliminary 
mandate or certificate that requisition has been made 
by the foreign government for extradition.®? It is, 
however, not necessary that the complaint should 
state that a mandate has been issued by the execu- 
tive? A variance between the mandate and the 
complaint, the former referring to the accused as 
““George Macdonell,’’ and the latter as ‘‘George 
Macedonell, otherwise Macdonnell,’’ has been held 
not to be fatal.2* It is sufficient if it is exhibited 
to the committing magistrate between the time of 
the arrest of the accused under a warrant issued on ~ 
the complaint of a representative of the foreign 
country and.the final hearing.*® 

[§ 78] (5) Statement of Offense *°—(a) In 
General. The complaint should set forth clearly, but 
briefly, the substance of the offense charged, so that 
the court can see that one or more of the particular 
crimes enumerated in the treaty is alleged to have 
been committed.?7 The complaint need not set forth 
the crime with the particularity of an indictment, 
but need only conform to the requirements for a 
preliminary complaint according to the local law 
where the accused is found.*s It must, however, be 
sufficiently clear and distinct in its averments to 
enable the party accused to understand precisely 
what he is charged with.*® It need not expressly 
allege that the offense was committed in the demand- 


10 Alta. L.| 531. (4) The complaint may charge 
more than one forgery. In re Hen- 
rich, 11 F. Cas. No. 6,369, 5 Blatchf. 
414, (5) Complaint charging “for- 
gery of note’ and “uttering of forged 
note” is not bad for duplicity. Re 
McCartney, 8 Man. 367. (6) In a 
complaint that fugitive “is accused 


3 WestWkly 


25) Ont.qLAc Se; 


887, 12 Blatchf. 370; Rex v. Rutland, 
(N. S.) 14 CanCrCas 22. 

25. Ex p. Van Hoven, 28 F. Cas. 
No. 16,859, 4 Dill. 415. 


26. Matter of Huey, 1 Canal Zone 
137. See supra § 23. 

27. Necessity see supra § 66. 

28. Ex p. Schorer, 197 Fed. 67; 


In re Farez, 11 F. Cas. No. 4,645, 2 
Abb. 346, 7 Blatchf. 345, 40 HowPr 
(N. Y.) 107; In re Thomas, 23 F. Cas. 
No. 13,887, 12 Blatchf. 370; Muller’s 
Case, 5 Phila. (Pa.) 289. 

29. Ex p. Sternaman, 77 Fed. 595 
fafé 80 Fed. 883, 26 CCA 214, and 
rearg den 83 Fed. 690, 28 CCA 377). 

30. Yordi v. Nolte, 215 U.S. 227, 
30 SCt 90, 54 L. ed. 170. 

31. Powell v. U. S., 206 Fed. 400, 
124 era, 282. ae 

32. ee supra § I 

83, “In: ‘re Tiga Geenatell: 16 F. Cas. 
Now 8,771,. 11 Biateht. 79; Re Fedo- 
renko, 20 Man. 224. 

34. In re Macdonnell, 16 EY 
No. 8,771, 11 Blatchf. 79. 

35. Ex p. Charlton, 185 Fed, 880 
fafe 229 U. S. 447, 338 SCt 945, 57 L. 
ed. 257]. : 

36. Showing criminality in both 
countries see supra § 58. | 

37. U. S:i—Kelly v. Griffin, 241 Uz. 
S. 6, 36 SCt 487, 60 L. ed. 861; Yordi 
vy. Nolte, 215 U. S. 227, 30 SCt 90, 54 
L. ed. 170; Grin v. Shine, 187 Oe S: 
181, 23 SCt 98, 47 L. ed. 130 {aff 112 
Fed. 790]; Ex p.' Dinehart, 188 Fed. 
858: Ex p. Zentner, 188 Fed. 844; In 
re Herskovitz, 136 Fed. 713; U. S. v. 
Piaza, 133 Fed. 998; In re Wright, 
123 Fed. 463 [aff 190 U. S. 40, 25 sct 
781, 47 L. ed. 948]; In re Adutt. 55 
Fed. 376; In re Charleston, 34 Fed. 
531: In re Roth, 15 Fed. 506; In re 


‘Parez, 8 F. Cas. No. 4,644, 7 parce. 
0. 


Cas: 


34: In re Henrich, 11 iH. Cas; 
6,369, 5 Blatchf. 414. 
Minn.—Ex p. Van Hoven, 3 Centr 


LJ 366. 


2 CanCrCas 67; In re Lee, 5 Ont. 583. 

Que.—Greene y. Vallée, 14 Que. K. 
B. 261. 

[a] Assault with inten’ to com- 
mit murder.—A complaint charging 
“assault with intent to kill and mur- 
der” is sufficient. Yordi v. Nolte, 215 
Wa Si 227, 730: 1SCty 90;m54) Ls edi 270; 
Wi. ye biaza,133, Bed..998; 

[b] Embezzlement.— When ‘“em- 
bezzlement” is defined as “the fraud- 
ulent appropriation of property’ by a 
person to whom it has been en- 
trusted,” by virtue of his employ- 
ment, a complaint alleging that the 
accused “wrongfully, unlawfully and 
feloniously” appropriated the prop- 
erty which had been intrusted to and 
received by the accused “in his ca- 
pacity as clerk,’ is sufficient. Grin 
vy. Shine, 187 U. S. 181, 23 SCt 98, 47 
T, ed. 130) [aff 112) Med. 7907. 

[ec] False pretenses.—A com- 
plaint in foreign extradition proceed- 
ings charging the obtaining of 
money by false bills or progress es- 
timates on government work is suffi- 
cient on habeas corpus, although the 
money was in fact paid on vouchers, 
the officer issuing the vouchers havy- 
ing relied on the bills and progress 
estimates. Kelly v. Griffin, 241 U.S. 
6, 36 SCt 487, 60 L. ed. 861. 

[d] Forgery.—(1) Copies of 
struments alleged to have _been 
forged need not be set out. Ex Pp. 
Zentner, 188 Fed. 344; In re Hersko- 
vitz, 186 Fed. 713. (2) The time, the 
place, and the nature of the forgery 
and of the forged instrument must 
be sufficiently specified. In re Farez, 
8 EF. Cas. No. 4,644, 7 Blatchf. 34, 7 
AbbPrNS (N. Y.) 84. (8) A com- 
plaint which sets forth the note al- 
leged to be forged, its amount, its 
date, the names of the parties, and 
the bank which discounted it, is 
sufficient. In re Charleston, 34 Fed. 


in- 


of crime of forgery for that he did 
feloniously forge, etc.,’ the words 
‘ig accused” may be rejected as sur- 
plusage. In re Lee, 5 Ont. 5838. (7) 
Failure to describe kind of obliga- 
tion forged renders complaint defec- 
tive. Ex p. Van Hoven, (Minn.) 3 
CentrLJ 366. 

[e] Larceny.—Charge of theft un- 
der statute is sufficient for larceny 
under treaty. In re Gross, 25 Ont. 
A. 88, 2 CanCrCas 67. 

{f] Murder.—Need not charge the 
facts constituting the substance of 
ue offense. Ex p. Dinehart, 188 Fed. 

{g] Perjury.—Even though under 
the law of the demanding govern- 
ment some false statements, imma- 
terial under the law of the surren- 
dering state, would constitute per- 
jufy, a complaint is sufficient if the 
alleged false statements are in fact 
material. Kelly v. Griffin, 241 U. S. 
6,36 SCt 487, 60 Li. ed. 861. 

38. Ex p. Zentner, 188 Fed. 344; 
In re Herskovitz, 136 Fed. 713; In 
re Adutt, 55 Fed. 376;:In re Roth, 
15 Fed. 506; In re Macdonnell, 16 F. 
Gast: No. 897717 11 -Blatchf: 79; In’ re 
Farez, 8 F. Cas. No. 4,645, 2 Abb. 346, 
7 Blatchf. 345, 40 HowPr (N. Y.) 
107; In re Henrich, 11 F. Cas. No. 
6,369, 5 Blatchf. 414; State v. Rowe, 
104 Iowa 323, 73 NW 833. 

39. Yordi v. Nolte, 215 U. S. 227, 
30 Sct 90/54 “LL. edi ‘170; ‘Grin ow: 
Shine. 1187 U.S, US; 23 'SCt 98.47ek: 
ed. 130 [aff 112 Fed. 790]; Ex ip. 
Dinehart, 188 Fed. 858; Ex p. Zent- 
ner, 188 Fed. 344; In re Herskovitz, 
136 Fed. 713; U. S. v. Piaza, 133 Fed. 
998: In re Adutt, 55 Fed. 376; In 
re Farez, 8 F. Cas. No. 4,645, 2 Abb. 
346, 7 Blatchf. 345, 40 HowPr (N. 
Y.) 107; In re Macdonnell, 16 F. Cas. 
No. 8.771, 11 Blatcht. 79; Bx psvan 
Hoven, 28 F. Cas. No. 16,858, 4 Dill. 
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ing country if such fact ean be inferred from other 
allegations of the complaint.*° If the complaint de- 
seribes an offense punishable by the laws of both 
countries and included under some name in the ex- 
tradition treaty it is sufficient;*1 and even if a com- 
plaint charges two offenses only one of which is ex- 
traditable, the detention of the accused under an 
extradition warrant will be upheld, since it will not 
be presumed that the demanding government will 
try him for an offense other than that for which he 
is surrendered.*? A complaint charging an offense at 
common law is sufficient, notwithstanding it con- 
cludes ‘‘against the form of the statute.’’ 43 

[§ 79] (b) Date. Under a treaty providing 
that offenses which are committed thereafter are 
“alone embraced, the date of the offense must be 
shown in the complaint.*4 

[§ 80] (c) Punishment. Where a treaty pro- 
vides for the surrender of persons charged with the 
crimes therein specified, ‘‘ when these crimes are sub- 
ject to infamous punishment,’’ it is regarded as 
doubtful whether it is necessary to aver in the com- 
plaint that the offense for which the extradition is 
sought is subject to infamous punishment.*® 

[§ 81] c. Verification. Under the United States 
statute the complaint must be made ‘‘under oath.’’ 46 
It is not necessary that the oath to the complaint 
be taken before a commissioner authorized to act in 
extradition proceedings,*7 nor before the judge or 
commissioner who issues the warrant of arrest,*® nor 
even before a magistrate in the country to which 
the fugitive has fled, provided that after it has been 
made in the country where the crime was committed 
the affidavit or a duly certified copy of the affidavit 
is transmitted to the government of the country to 
which the fugitive has fled.4? A complaint which 
makes charges solely upon information and belief 
- without attempt to set forth the sources of the in- 
formation or grounds of the belief is bad,°° and it is 
not cured by the fact that complainant described 
himself as a government detective duly authorized 
as the agent of the demanding government to prose- 
eute extradition proceedings;*! but if the officer of 
the foreign government has no personal knowledge 
of the facts he may make the complaint upon infor- 
mation and belief stating the sources of his informa- 


411; Ex p. Alvarez, 14 Porto Rico 628. 
40. .Bingham vy. Bradley, 241 U.S. 
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the date of’the oath but on the same 
day the warrant was issued). 


~," # 
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tion and the grounds for his belief,®? and annexing 
to the complaint a properly certified copy of an in- 
dictment or equivalent proceedings which may have 
been found in the foreign country,°* or a copy of 
the deposition of witnesses having actual knowledge 
of the facts taken under the treaty and act of con- 
gress,°* or supporting it by the testimony of. wit- 
nesses who were stated to have been deposed and are 
therefore presumed to have been sworn.®® The ir- 
regularity, if any, in making a complaint in extra- 
dition proceedings on information and belief with- 
out attaching thereto the record of the foreign court 
which is the basis of the proceeding is cured by the 
production at the hearing of such record, which is 
sufficient to justify the detention of the aceused.>° 

In Canada the affidavit may be made upon infor- 
mation and belief.57 While a telegram from the au- 
thorities in the foreign country asking for tlic ar- 
rest of a fugitive criminal is not alone sufficient to 
justify an arrest, it is not an objection to an extra- 
dition warrant of arrest issued upon a sworn infor- 
mation that the information was not based upon per- 
sonal knowledge, but merely upon such telegraphic 
communication.®® 

[§ 82] d. Amendment. An extradition commis- 
sioner is not authorized to amend a complaint after 
the conclusion of the proceedings before him.>° 

[§ 83] 5. Provisional Arrest and Detention °°— 
a. Right to Detain in General. In most treaties of 
extradition express provision is made for the. pro- 
visional arrest and detention of a criminal fugitive, 
in advance of the presentation of a formal requisi- 
tion with proofs. Such stipulation is usually accom- 
panied by a proviso that unless the formal requisi- 
tion and proofs are presented within a limited period 
after the arrest of the aceused the prisoner shall be 
discharged from custody.*! This proviso is inserted 
to prevent a prisoner for whose apprehension a pro- 
visional warrant has been issued from being detained 
on suspicion for more than the prescribed period.®? 
A prisoner is not entitled to his release where in the 
magistrate’s opinion sufficient evidence for extradi- 
tion upon one charge has been produced within the 
prescribed period.** Under some treaties a prisoner 
cannot be detained longer than forty days unless 
extradition documents have beeu produced.*4 


60. Right of officer with warrant 
to maintain habeas corpus see Ha- 


511, 36 SCt 634, 60 L. ed. 1136. 49. In re Heilbronn, 11 F. Cas. No.| beas Corpus [21 Cye 288). 

41. Powell v. U. S., 206 Fed. 400, | 6,323. ; ) 61. See Malloy Treaties 1776— 
124 CCA 282; Greene v. U. S., 154 50. Rice v. Ames, 180 U. S. 371,/ 1909; Charles Treaties 1910-1913. 
Fed. 401, 85 CCA 251 [aff 146 Wed.| 21 SCt 406, 45 L. ed. 577; Ex p. Lane, [a] Application by letter or tele- 
803, and certiorari den 207 U. S. 596,| 6 Fed. 34. graph.—“ Applications by telegraph or 
28 SCt 261, 52 L. ed. 357]. 51. Rice vy. Ames, 180 U.S. 371, 21] letter are fréquently made to ob- 


42. Bingham v. Bradley, 241 U. S. 
511, 36 SCt 634, 60 L. ed. 1136. 

43. Ex p. Lane, 6 Fed. 34. 
44. Castro v. De Uriarte, 12 Fed. 


250. 

45. jin re: Farez,.8 F. Cas. No. 
4,645, 2 Abb. 346, 7 Blatchf. 345, 40 
HowPr (N. Y.) 107, 

46. See U. S. Rev. St. (1878) 
§ 5270; and Ex p. McCabe, 46 Fed. 
363, 12 LRA 589; Matter of Huey, 1 


Canal Zone 137. 

47. In re Grin, 112 Fed. 790 [aff 
D370. S. 18d; 238° SCt 98, 47 L. ed. 
130]. 

Authority of clerk of court see 
Clerks of Courts § 75 note 34 [d]. 

48. Grin v. Shine, 187 U. S. 181, 
23 SCt 98, 47 L. ed. 787 (where the 
complaint was sworn to before a 
United States commissioner, the 
warrant of arrest was issued by a 
district judge, and made returnable 
to the commissioner, the latter hav- 
ing been specially authorized to act 
in extradition cases subsequently to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


SCt 406, 45 L. ed. 577. 

52. Rice v. Ames, 180 U.S. 371, 21 
SCt 406, 45 L. ed. 577; Ex p. Dine- 
hart, 188 Fed. 858. 

53. Rice v. Ames, 180 U. S. 371, 21 
SCt 406,.45 L. ed. 577; Powell v.. U. 
S., 206 Fed. 400, 124 CCA 282. 

54. Rice v. Ames, 180 U. S. 371, 21 
SCt 406, 45 L. ed. 577. ; 

55. Glucksman v. Henkel, 221 U. 
S. 508, 31 SCt 704, 55 L. ed. 830. 

56. Yordi v. Nolte, 215 U.S. 227, 
30 SCt 90, 54 L. ed. 170. 

57. Re Harsha, 11 Ont. L. 457, 7 
OntWR 293, 10 CanCrCas 438, 6 Ann 
Cas 496. ; 

58. Re Webber, (N. S.) 6 DomLR 
805, 19 CanCrCas 515. 


59. Ex p. Lane, 6 Fed. 84; Re 
pLaees, 5 Altay I 350) 7. Dome 
[a] Tllustration.—Interlining ‘‘ex- 


tradition” before the word “commis- 
sioner” in the description of the 
magistrate in the complaint. Ex p. 
Lane, 6 Fed. 34. 


tain the provisional arrest and de- 
tention of fugitives in foreign coun- 
tries in advance of the presentation 
of the formal proofs upon which a 
demand for their extradition may be 
based. Such applications. should 
State specifically the name of the 
fugitive, the offense with which he 
is charged, the circumstances of the 
crime as fully as possible, and a de- 
scription and identification of the 
accused. It is always helpful to 
show that an indictment has 
found. or a warrant of arrest has 
been issued for the apprehension of 
the accused. In Great Britain the 
practice makes it essential that -it 
shall appear that a warrant of ar- 
rest has been issued in this coun- 


i Mem. Dept. State Oct. 
aoe In re Bluhm, [1901] 1 K. B. 
eo In re Bluhm, [1901] 1 K. B, 


64. Ex p. Reed, 158 Fed. 891), 


been | 
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{§ 84] b. Warrant—(1) In General. The law 
authorizes the magistrate upon eompliance with the 
preseribed conditions to ‘‘issue his warrant for the 
apprehension of the person charged, that he may be 
brought before such justice, judge, or commissioner, 
to the end that the evidence of criminality may be 
heard and considered.’’ ®> In Great Britain °° a fugi- 
tive criminal who is already in eustody may be de- 
tained for an offense coming within the act, even 
though he was originally arrested without a war- 
rant, since the word ‘‘apprehension’’ includes ‘‘de- 
tention.’’ &7 

[§ 85] (2) Precedent Complaint. A warrant 
issued without a sufficient complaint on oath is in- 
valid.®8 

[§ 86] (3) Showing as to Authority of Com- 
missioner. A warrant which does not show on its 
face that the commissioner issuing it is a commis- 
sioner authorized to act in extradition eases is void,®® 
unless the treaty obviates the necessity.”° 

[§ 87] (4) Recital of Mandate."* Where a 
mandate has been issued by the executive, the war- 
rant of arrest must recite that fact.”? 

[§ 88] (5) Statement of Offense. The warrant 
need not state with particularity the offense with 
which defendant is charged. It is sufficient if it fol- 
low the terms of the statute or treaty.7? In Can- 
ada 7 if it fails to state the date of the offense it is 
defective.*> An extradition magistrate in the same 
manner as any other magistrate may commit a fugi- 
tive for extradition on an extraditable offense dif- 
ferent from that on which he was arrested,’® but the 
magistrate cannot in his warrant change the offense 
stated in complaint so as to bring it within the 
treaty.” 

[§ 89] (6) Where Executed. A commissioner 
authorized by a court of the United States to act in 
extradition cases has power to issue a warrant upon 
which a marshal of a district in another state may 
arrest a fugitive,”* but under the decision of the su- 
preme court of the United States it becomes the duty 
of the marshal to take the accused before the near- 


65. U. S. Rev. St. (1878) § 5270; 
In re Urzua, 188 Fed. 540; Ex p. Al- 


yarez, 14 Porto Rico 628 363, 12 LRA 589. 
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civil authority of such frontier state 
or territory. Ex p. 
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est magistrate in his district who is authorized by 
the treaty and the acts of congress to hear and con- 
sider the evidence of criminality.” 

[§ 90] 6. Hearing—a. In General. A person 
arrested on an extradition warrant is entitled to a 
hearing within the state, district, or territory where 
the accused is found.®® The act of 1882 provides 
that hearings in extradition proceedings shall be held 
on land, publicly, and in a room or office easily acces- 
sible to the public.8t The examination must be con- 
ducted according to the laws of the state in which 
the proceeding is had, in the particulars in whieh 
such proceedings are not specially regulated by a 
statute of the United States.8? The old doctrine that 
proceedings for the extradition of an alien are to be 
conducted with extreme technicality has been aban- 
doned. ‘The proceedings before the commissioner are 
not to be treated as if it were a trial before a petit 
jury.8° The sole function of the extradition magis- 
trate is to determine the question of probable cause 
of belief in the fugitive’s guilt of the. offense 
charged, on evidence competent under the laws of 
the place of trial, and it is not his province to in- 
quire whether the accused if surrendered will be 
given a fair and impartial trial.** 

In Canada, in a proceeding for extradition, the 
judge or magistrate has no authority to hear the 
prisoner’s defense, although in the exercise of his 
discretion he may hear any evidence which may be 
tendered to show that the offense is of a political 
character, or one not comprised in the treaty, or 
that the accuser is not to be believed on oath, or 
that the demand for the prisoner’s extradition is the 
result of a conspiracy.8® A foreign sovereign or 
state may appear and intervene in eases before the 
court of province of Quebec.8° A statute requiring 
that the hearing shall proceed as nearly as may be, 
in the same manner, as if the fugitive were brought 
before a justice of the peace charged with an in- 
dictable offense committed in Canada, does not re- 
quire the reading to the accused of statements con- 


‘tained in the criminal code in the nature of assur- 


larceny. Re Moore, 20 Man. 41, 16 
CanCrCas 264, 13 WestLR 503. 
74, Extradition Act (1877). 


McCabe, 46 Fed. 


66. Extradition Act (1870) § 8. 71. Necessity of mandate see 75. Ex p. Gaynor, 22 Que. Super. 
67. Reg. v. Weil, 9 Q. B. D. 701.} supra § 72. 109. i 
68. Ex p. McCabe, 46 Fed. 363, 12 72. In re Farez, 8 F. Cas. No. 76. Greene v. Vallée, 14 Que, K. 
LRA 589; Matter of Huey, 1 Canal} 4,644, 7 Bilatchf. 34; In re Macdon-|B. 261. 
Zone 137; Matter of MHeilbonn, 1| nell, 16 F. Cas. No. 8,771, 11 Blatchf. 77. Ex p. Gaynor, 22 Que. Super. 
Park. Cr. (N. Y.) 429; Re Harsha, | 79. : 4 109, 7 CanCrCas 389 [app allowed on 
11 Ont. L. 457, 7 OntWR 97, 11 Ont. 73. U. S.—Ex p. Hibbs, 26 Fed.| other grounds 9 CanCrCas 205]. 
L. 494. 421; Castro v. De Uriarte, 16 Fed. 78. Pettit v. Walshe, 194 U. S. 
69. Grin v. Shine, 187 U. S. 181,] 93; In re Macdonnell, 16 F. Cas. No. | 205, 24 SCt 657, 48 L. ed. 938 [aff 


$3 SCt 98, 47 L. ed. 130 [aff 112 Fed. | 8,771, 


‘ld Bilatehnt. » os. Ame 
maitre, 28 F. Cas. No. 16,915, 9 NY 


re Vere-|125 Fed. 572]; In re Baruch, 41 Fed. 


472; Fergus, Petitioner, 30 Fed. 607; 


- Bx p. McCabe, 46 Fed. 363, 12 
LRA’ 589; In re Mineau, 45 Fed. 188; | LegObs 129, In re Henrich, 11 F. Cas. No. 6,369, 
In re Kelley, 25 Fed. 268; Ex p. Lane, Eng.—Ex p. Terraz, 4 Ex. D. 63;/5 Blatchf. 414. 

6 Fed. 34; In re Farez, 8 F. Cas. No. | Ex p. Piot, 15 Cox C. C. 208. 79. Pettit. vi Walshe, )194 U8: 
4,644, 4,645, 2 Abb. 346, 7 Blatchf. 34, B. G.—In re Collins, 11 B.C. 436,| 205, 24 SCt 657, 48 L. ed. 938 [aff 125 
345. 40 HowPr (N. Y.) 107; In re|10 CanCrCas 73, 80, 2 WestLR 164.| Fed. 572]. , 
Macdonnell, 16 F. Cas. No. 8,771, 11 Man.—Re Moore, 20 Man. 41, 16 80. In re Walshe, 125 Fed. 572 
Blatchf. 79: U. S. v. Stowell, 27 F.|CanCrCas 264, 13 WestLR_503. [aff 194 U. S. 205, 24 SCt 657, 48 L. 
Cas. No 16,409,. 2 Curt. 158. Que.—Ex p. Gaynor, 22 Que. Super.|ed_ 938]. 

). Ex p. Me 109, 7 CanCrCas 389 [app allowed on| €1. 22 U.S, St. at L. 215 § 1. 


70, Ex p. McCabe, 46 Fed. 363, 12 
LRA 589. 

[a] Extradition to Mexico.—Upon 
the extradition of a person charged 
to be a fugitive from justice, under 
the treaty with Mexico, a warrant 
for his arrest issued by the “county 
judge and extradition agent’? is not 
invalid because it fails to show his 
authority as an extradition agent, 
under article 4 of the treaty, pro- 
viding that within the frontier states 
and territories of each country the 
surrender may be made by the chief 
civil authority thereof, or by. such 
chief civil or judicial authority of 
the districts or counties bordering on 
the frontier as may for this pur- 
pose be authorized by such chief 


other grounds 9 CanCrCas 205]. 
N. W. Terr.—Re Martin, 2 Terr. L. 


304. 

[a] Tlustrations.—(1) “Rraud by 
agent” sufficient for “abus de con- 
fiance.’ Ex p. Piot, 15 Cox C. C. 208. 


(2) “Crimes against bankruptcy 
laws” held sufficient under treaty. 
Bx p. Terraz, 4 Ex. D. 63. (3) “Grand 
larceny in second degree” sufficient 
for “obtaining money or property by 
false pretenses.” Re Martin, 2 Terr. 
L. 304. (4) “Forgery” sufficient 
without stating what forgery. Ex p. 
Hibbs, 26 Fed. 421. (5) “Vol quali- 
fie” sufficient. In re Veremaitre, 28 
F. Cas. No. 16,915, 9 NYLegObs 129. 
(6) “Grand larceny” sufficient for 


82. In re Kelley, 25 Fed. 2685 In 
re Farez, 8 F. Cas. No. 4,645, 2 Abb. 
346, 7 Blatehf. 345, 40 HowPr (N. 
ey eed Os 

83. Glucksman v. Heinkel, 221 U. 
S3508,) 31-SCt .704,, 65 Tv ed. 1830) 
Wright v. Henkel, 190 U. S. 40, 23 
SCt 781, 47 L. ed. 948; Grin v. Shine, 
LRP Wp St Usa Zon SOb 8 a 4g ligmeds 
130; In re Neely, 1038 Fed. 626 [aff 
180 UW.iS) 126,-21.SCt 308, 45: L, ed: 
457]; In re Breen, 73 Fed. 458. 

84. In re Neely, 103 Fed. 631 [aff 
re U- Sy, 109,721 SCt, 302, 45) Lived: 
48]. 

85. In re Parker, 19 Ont. 612; Ir 
re Rosenbaum, 20 LCJur 165. . 

86. Ex p. Gaynor, 22 Que. Super. 
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ances as to what may or may not happen during 
the later course of the proceedings against him dur- 
ing his trial.§7 

[§ 91] b. Adjournment. The magistrate may 
in the exercise of a just and reasonable discretion 
grant adjournments.** On an examination on a war- 
rant of arrest of an alleged fugitive from justice of a 
foreign state, an adjournment to enable the prisoner 
to obtain evidence from abroad lies within the dis- 
eretion of the commissioner whose action in refus- 
ing to grant it will not be reviewed,*® especially if 
the affidavits in support of the motion do not show 
that there is any evidence on the part of the pris- 
oner that exists or is accessible or is likely to be 
obtained,°° And although under extradition proceed- 
ings the court is supposed to give the prosecution 
every reasonable opportunity to sectre their evi- 
dence, it is not contemplated that a subject and resi- 
dent of the asylum state shall be held in custody or 
under bail indefinitely.°+ The action of a magistrate 
in adjourning a hearing will not be held unreasonable 
unless it is shown that he has abused his discre- 
tion,®? nor will the continuation of proceedings be- 
fore an extradition commissioner for a longer period 
than an examining magistrate is authorized to con- 
tinue a case under the state laws invalidate proceed- 
ings for extradition under a treaty with Great 
Britain, providing that extradition shall be carried 
out ‘‘in conformity with the laws regulating extra- 
dition for the time being in force in the surrender- 
ing States,’’ as the laws contemplated therein are 
those of the United States, and not the laws of the 
particular state within which the proceedings are 
taken.°% 

[§ 92] c. Examination of Witnesses. The, ac- 
cused has a right to be examined as a witness in his 
own behalf on an investigation before a commis- 
sioner.®* He is also entitled to examine witnesses in 
his own behalf,®® but treaties of extradition do not 
give the accused the right to be confronted with the 
witnesses against him;°° nor where the complaint is 
made upon information and belief may the accused 
demand the right to cross-examine the affiant before 
the prosecution gives evidence.®* 

[§ 93] d. Record and Certificate. Where the 
magistrate deems the evidence sufficient to sustain 
the charge, the statute in the United States provides 
that ‘‘he shall certify the same, together with a copy 
of all the testimony taken before him, to the Secre- 
tary of State.’’°’ To comply with this statute the 
commissioner should keep a record of all the oral 
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evidence taken before him, together with the objee- 
tions made to the admissibility of the evidence but 
excluding the arguments and disputes of counsel.°? 
Where the evidence is not deemed sufficient to sus- 
tain the charge, the magistrate does not certify the 
evidence to the secretary of state, as the action of the 
magistrate in releasiny the prisoner is final and 
there is no occasion to certify the evidence to the sec- 
retary of state. A United States commissioner may 
hear and consider the evidence, and certify the pro- 
ceedings to the secretary of state, even though he 
did not issue the warrant of arrest.2 In Canada the 
transcript of the shorthand testimony must be signed 
by the judge and be accompanied by an affidavit of 
the stenographer that it is a true report of the evi- 
dence before there can be a committal of the accused 
for extradition.? 

[§ 94] 7. Evidence—a. In General. Where un- 
der the treaty it is discretionary with the asylum 
government to deliver up one of its own subjects,* 
the burden is upon the government to establish that 
the prisoner has lost his nationality.6 Where the ac- 
cused is found and arrested in a state in which in- 
dictment is not required, it is not necessary to pro- 
duce the indictment, although it appears by the rec- 
ord that one was found in the country in which the 
crime was committed. Forged papers produced to 
and deposed to by witnesses giving depositions 
abroad, where the charge is forgery, need not be 
produced here before the commissioner.? Failure to 


- produce a certified copy of a requisition from a for- 


eign country before the commissioner in extradition 
proceedings is cured when these documents are sub- 
mitted to the court at the hearing of a writ of habeas 
corpus.* Under the Canadian Evidence Act, pro- 
vincial laws of evidence are applicable to extra- 
dition proceedings’ where not inconsistent with the 
federal laws,® hence ‘under a provincial law the ex- 
tradition judge may take judicial notice of the laws 
of any part of the United States ?° and may refer 
for the purpose of ascertaining them to any source 
which he may deem authentic.11 Under the English 
Fugitive Offenders’ Act,!? in order that a magistrate 
may have jurisdiction to commit a fugitive offender 
for return to a colony, it is necessary that there 
should be evidence before him that the offender has 
committed an offense according to the law of the 
colony in which it is alleged to have been commit- 
ted punishable by imprisonment by hard labor for a 
term of twelve months or more.12 

[§ 95] b. Depositions, Affidavits, and Other 


109, 7 CanCrCas 889 [app allowed on 97. In re Farez, 8 F. Cas. No.}CanCrCas 309, [1918] 1 WestWkly 
other grounds 9 CanCrCas 205]. 4,645, 2 Abb. 346, 7 Blatchf. 345, 40] 845. 
87. Re Staggs, 5 Alta. L. 350, 7|HowPr (N. Y.) 107. 10. Re Rosenberg, 28 Man. 439, 


DomLR 738. 98. 

88. Ex p. Schorer, 195 Fed. 334; 
In re Ludwig, 32 Fed. 1T4 In re 
Macdonnell, 16 F. Cas. No. (a7 ir plat Lal 99. 
Blatchf. 79; In re McCready, 2 Sask. 
L, 46,14 CanCrCas 481,10 WestLR 132. 

89, In re Wadge, 16 Fed. 332, 21 
Blatechf. 300. 2. 

905 In re Farez; 8 F. Cas: ‘No. 
4,645, 2 Abb. 346, 7 Blatthf. 345, 40 130]. 
ower” (CN. i.) 107. 3 

91. Re Calder, 2 Edm. Sel. Cas. 
(N. Y.) 374; In re McCready, 2 Sask. 4. 
L. 46,14 CanCrCas 481,10 WestLR 132. 5 

92. In re Ludwig, 32 Fed. 774. 

93. Rice vy. Ames; 180 U. S. 371; 
21 SCt 406, 45 L. ed. 577. 

94. In re Farez, 8 F. Cas. No. 
4.645, 2 Abb. 364, 7 Blatchf. 345, 40 7. 
HowPr (N. Y.) 107. 

95. In re Kelley, 25 Fed. 268. GNe’ YY...) 107 

96. In re Dugan, 7 F. Cas, ,;No. 8. 

4,120, 2 Lowell 367. 9. 


J. 571. 


USS. Rew, St... 878) § 
Ex p. Charlton, 185 Fed, 880 [aff 229 | 
UW. Ss 447, 33" SCt 945,157) eau a7. 
Ex p. Glucksman, 
1016; In re Henrich, 11 F. 
6,369, 5 Blatchf. 414. 

i U.S.) Rev. St: (1878). Ss b270) 
In re Grin, 112 Fed. 790 [aff 
LST: Si 181s 9938. SCt 198647 awed! 
- Re Royston, 
CanCrCas 96, 10 WestLR 513. 
See supra § 62. 

Rex v. Brixton Prison, 51 Sol. [a] 


6 Grin v. Shine, 187 U. S. 181, 23 
aa01 98, 47 L. ed. 130 [aff 112 Fed. 
7 2 


In re Farez, 8 F. Cas. No. 4,645, 
2 Abb. 364, 7 Blatchf. 345, 40 HowPr 


In re Urzua, 188 Fed. 540. 12. 44 & 
Re Rosenberg, 28 Man. 439, 29 


5270; | 29 CanCrCas 309, [1918] 1 WestWkly 
845; Ex p. Thomas, 45 N. B. 148, 38 
DomLR 716, 28 CanCrCas 396. 
189 Fed. 11. Re Goodman, 26 Man. 537, 28 
Cas. No.| DomLR 197, 29 DomLR 725, 26 Can 
° CrCas 84, 254, 34 WestLR 581, 1091, 
10 WestWkly 781, 1178; Re Rosen- 
berg, 28 Man. 439, 29 CanCrCas 309, 
[1918] 1 WestWkly 845; Ex. p. 
Thomas, 45 N. B. 148, 38 DomLR 716, 
28 CanCrCas 396; Ex 
N. B. 148, 88 DomLR 716, 28 CanCr 
Cas 396. 
Statute of foreign state duly 
certified held to show prima facie 
that what in Canada would consti- 


18 Man. 589, 15 


false pretenses in Massachusetts 
would constitute crime of larceny. 
Ex p. Thomas, 45 N. B. 148, 38 Dom 
LR 716, 28 CanCrCas 396. 
45 Vict. ec 69. 
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tute crime of obtaining money under. 


13. Rex v. Brixton Prison, [1907]. 
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§ 95] 


Documentary Evidence—(1) In General. Under 
the statute1* any depositions, warrants, or other 
papers, or copies thereof are admissible in evidence 
at the hearing if properly authenticated so as to 
entitle them to be received for similar purpose by 
the tribunals of the foreign country, and the cer- 
tificate of the principal diplomatic or consular of- 
ficer of the United States resident in the foreign 
country is made proof of such authentication.16 Un- 
der this statute the single test of admissibility ot 
is the consular certificate.? 
properly authenticated papers may be admissible in 
evidence, although not papers on which a warrant of 
Ex parte affidavits may 
be admitted 1° as may depositions,”° even though un- 
sworn to,?1 or unsworn statements,?” or a translation 
of a deposition testified to by the translator as cor- 
Papers purporting to be depositions, so cer- 


evidence 


arrest was issued abroad.!8 


rect.?8 


EXTRADITION 


depositions from 


So when 


of the accused.?® 


tified, are admissible on a hearing in an extradition | 


Pe Br 696; Rex v.-Vyner, 68 J. .P. 

14. Rev. St. § 5271. as amended 
by the act of Aug: 8, 1882 8§ 5, 6; 22 
Stat Eh e378: 3 

15. Bingham v. Bradley, 241 U. 
SS. pfl,- 36  SCt 634,.60 L. ed. 1136; 
Grin v. Shine, 187 U. S. 181, 23 SCt 
98, 47 L. ed. 130 [aff 112 Fed. 790]; 
Ex p. Glucksman, 189 Fed. 1016; In 
is Fowler, 4 Fed. 303, 309, 18 Blatchf. 
30 


“The section provides for two 
classes of documentary evidence— 
First, ‘depositions, warrants, or 
other papers,’ which means original 
depositions, original warrants, and 
original other papers—the deposi- 
tions, warrants, and papers them- 
selves, and not copies of them; sec- 
ond, copies of ‘any such depositions, 
warrants, or other papers.’ ”” Per 
Blatchford, Cir. J., in In re Fowler, 
supra. 

[a] Under the act of 1848 (1) 
copies of the depositions upon which 
an original warrant in any foreign 
country may have been granted, cer- 
tified under the hand of the person 
issuing such warrant, and attested 
upon the oath of the party producing 
them to be true copies of the origi- 
nal depositions, were receivable as 
evidence of the criminality of the 
person apprehended. 9 U.S. St. at 
i 302) [Ue S2 "Comp: St. (1901) p 
3593]. (2) Evidence that the justice 
of the peace who took affidayits of 
the commission of the crime and is- 
sued the warrant in the foreign 
country for the apprehension of the 
person charged was accustomed to 


act as justice of the peace is suffi- ! 


cient evidence prima facie of his au- 
thority to take the affidavits and is- 
sue the warrant. Re Kaine, 14 How. 
(U. S.) 108, 14 L. ed. 345. (3) When 
papers purporting to be copies of 
certain proceedings had before a for- 
eign magistrate are presented by the 
foreign minister to our government 
with a requisition for the extradi- 
tion of an alleged fugitive from jus- 
tice, the good faith of the nation is 
pledged that the foreign magistrate 
had authority to act, and had juris- 
diction over the crime charged, and 
that the facts stated in them are 
true; and, when received by this gov- 
ernment upon such pledge, it is suffi- 
‘cient to establish the fact as to the 
official position ‘of the magistrate, 
and ‘that he had jurisdittion over 
the crime charged, and power to ad- 
minister the oaths in question. In 
re Heilbronn, 11 F. Cas. No. 6,323, 12 
NYLegObs 65. (4) It has been held 
that this statute, authorizing a copy 
of the original deposition to be used 
in extradition proceedings before a 
‘magistrate, is not in conflict with 
the treaty of Great Britain. In _ re 
Kaine, 14 F. Cas. No. 7,598, 10 NY 
“LegObs 257. (5) Upon the hearing 
of a case arising under the treaty of 


1842 with Great Britain, copies of 
warrants and other papers, certified 
under the hand of the person issuing 
them, and attested upon the oath of 
the party producing them to be true 
copies of the originals, are admis- 
sible as evidence of the criminality 
of the person apprehended, Ex p. 
aed 20 F. Cas. No. 12,069, 2 Bond 


[b] Under the Revised Statutes 
of 1874 (1) it was further provided 
that such copies must be authenti- 
cated in such manner as would en- 
title them to be received for simi- 
lar purposes by the tribunals of the 
foreign country from which the ac- 
cused party escaped, and that the 
certificate of the principal diplo- 
matie or consular officer of the 
United States resident in such for- 
eign country shall be proof that any 
paper so offered is authenticated in 
the manner required by this statute. 
Us Si) (Rey. St..¢1874); (§ 527 lo LU S. 
Comp. St. (1901) p 3593]. (2) This 
statute, while embodying the act of 
1848, did not affect the act of 1860, 
which applied to depositions, docu- 
ments, and papers from abroad of- 
fered in evidence in extradition cases, 
other than the deposition on which 
an original warrant of arrest was is- 
sued in the foreign country. In re 
Stupp; 5 23s 0m, Cas. iNo.. 13,563; (22 
Blatchf. 501. 

[c] Under the acts of 1860 and 
1882.—(1) The act of 1860 (12 U. S. 
St cat) 12084) We. Ss: Comp: Sts (1901) 
p 3593]) and the act of Aug. 3, 1882 
(2270. SS: Stat L..215 [U..S. Comp: 
St. (1901) p 3593]) provided that 
where papers, or copies thereof, shall 
be offered in evidence upon the hear- 
ing of any extradition case, such 
papers, or the copies thereof, shall 
be received and admitted as evidence 
if they shall be properly and legally 
authenticated, so as to entitle them 
to be received for similar purposes 
by the tribunals of the foreign coun- 
try from which the accused party 
shall have escaped and the certificate 
of the principal diplomatic or con- 
sular officer of. the United States 
resident in such foreign country 
shall be proof that any paper or 
copies thereof, so offered, are au- 
thenticated in the manner required 
by this act. (2) The act of 1860 
enlarges the class of documentary 
evidence which may be adduced in 
support of the charge of criminality 
beyond that authorized by the act 
of 1848, so as to admit any deposi- 
tions, warrants, or other papers, or 
copies of them, : which are so au- 
thenticated that the tribunals of the 
country where the offense was com- 
mitted would receive them foi the 
same purpose. In re Henrich, 11 F. 
Cas. No. 6,369, 5 Blatchf. 414. (3) 
The act of 1882 substantially re- 
stores the provisions of the act of 
1860, as respects the mode of au- 
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proceeding, although the recitals contained in the 
introductory part thereof show that they are mere 
statements and not depositions.?* 
sary, otherwise than by the certificate of the consul, 
to prove that the law of the foreign country would 
allow copies of depositions taken before a magistrate 
to be received as proof of criminality.?® 


It is not neces- 


Copies of 
abroad, taken subsequently to the 


date of the original warrant of arrest issued abroad, 
may be admissible in evidence as constituting, with 
oral evidence taken before the commissioner, legal 
testimony tending to prove the criminality of the 
accused, and material for a decision of the commis- 
sioner on the question of fact, as to the criminality 


In the case of extradition to the 


United States the documentary evidence required by 
the state department has been prescribed by depart- 
mental regulation.?7 


thentication of documentary evi- 
dence. In re Behrendt, 22 Fed. 699, 
23 Blatchf. 40. (4) Under the act 
of 1882, depositions and copies re- 
quire the same kind of authentica- 
tion. In re MePhum, 30 Fed. 57. (5) 
“Similar purposes” in this statute 
means evidence of criminality, and 
is so worded in the present stat- 
ute. In re Lincoln, 228 Fed. 70; In 
re Charleston, 34 Fed. 531; In re 
Benson, 34 Fed. 649 [aff 127 U. S. 
457, 8 SCt 1240, 32 L. ed. 234]; In re 
Henrich, lide H. Caseig NO: 16.3 69 7enD 
Blatchf. 414. (6) A consular certi- 
fication under the act of 1882 that 
depositions are so authenticated as 
“to enable them to be used in evi- 
dence, and as proof that the origi- 
nals were duly received in evidence 
of the criminality of the accused” is 
insufficient. In re MePhun, 30 Fed. 
57. (7) The certificate of the min- 
ister resident of the United States to 
Belgium, under the act of 1860, that 
documents were legally and properly 
authenticated, so as to entitle them 
to be received in evidence in support 
of the criminal charges mentioned 
therein, in a case in which the docu- 
ments were from the records of the 
tribunals of Belgium, and were au- 
thenticated by functionaries of Bel- 
gium, was held a sufficient compli- 
ance with the statute, although the 
words “by the tribunals of Belgium” 
were omitted from the certificate. 
In re Stupp, 23 F. Cas. No. 13,563, 12 
Blatchf. 501. (8) Under the act of 
1882 the certificate of the diplomatic 
or consular officer which shows that 
the documents would be admissible 
in the foreign country in extradition 
proceedings is sufficient. In re 
Wadge, 15 Fed. 864. 

16. Certification see infra § 96. 

17. Ex p. Shorer, 197 Fed. 67; In 
re Charleston, 34 Fed. 531; In re Mc- 
Phun, 30), Med, 57. 

18. In re Farez, 8 F. Cas. No. 4,645, 
2 Abb. 346, 7 Blatchf. 345, 40 HowPr 
INES Sian Os 

19. Bingham v. Bradley, 241 U. 8S. 
511, 36 SCt 634, 60 L. ed. 1136. 

20. In re Muller, 17 F. Cas. No. 
9,918, 5 Phila. (Pa.) 289. 


21. Ex p. La Mantia, 206 Fed. 330; 
oe p. Glaser, 176 Fed. 702, 100 CCA 
22. Elias v. Ramirez, 215 U. S. 


398, 80 SCt 181, 54 L. ed. 253; Ex p. 
Glaser, 176 Fed. 702, 100 CCA 254, 

23. Ex p. Zentner, 188 Fed. 344; 
In re Henrich, 11 F. Cas. No. 6,369, 
5 Blatchf. 414 

24. In re Hzeta, 62 Fed. 972. 

25. In re Charleston, 34 Fed. 531; 
In re Macdonnell, 16 F. Cas. No. 8,772, 
11 Blatehf. 170. 

26. In re Stupp, 23 F. Cas. No. 
13,568, 12 Blatchf. 501. 

. Mem. Dept. State Oct. 1892. 

“Copies of the record of conviction, 
or of the indictment, or information, 
and of the warrant of arrest, and the 
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Under the English statute 2° foreign depositions, 
if duly authenticated, may be received in evidence iu 
proceedings under the act, although taken in the ab- 
sence of the person accused and without his having 
had an opportunity to cross-examine the witnesses.2° 
Depositions may be considered although they have 
been taken in a way in which they could not have 
been taken in the English courts *° or would not be 
admissible according to the English law,*! and al- 
though they are not taken before the magistrate who 
issued the original warrant.?? Foreign depositions 
should be strictly serutinized.* 

In Canada under the Extradition Act 34 depositions 
or statements taken in a foreign state on oath or 
on affirmation, where an affirmation is allowed: by 
the law of the state, and copies of such depositions 
or statements and foreign certificates of, or judicial 
documents stating the fact of conviction may, if duly 
authenticated, be received in evidence.?®> Under this 
statute ex parte affidavits and depositions are admis- 
sible,°° and it is not necessary that the depositions 
are taken before the magistrate who issued the orig- 
inal warrant.*7 An affidavit sworn to before a jus- 
tice of the peace or a judge of a county court or a 
commissioner of the United States, proved to be a 
magistrate having authority in the matter according 
to the law where taken, may be received, if properly 
proved, as evidence against the prisoner on proceed- 
ings for extradition. It is immaterial whether the 
witness has been sworn prior to his evidence being 
reduced to writing, as in a déposition, or whether 
he has been sworn thereto after it has been written 
down, as in an affidavit.28 In extradition proceed- 
ings in Canada an affidavit is admissible although in 
the jurat the place where the depositions were taken 
is omitted, provided the place is mentioned in the 
heading or in the margin and is otherwise certified 


EXTRADITION 


— 


[$§ 95-96 


to.2® An affidavit tending to establish before the 
extradition commissioner the crime charged against 
a person sought to be extradited does not vitiate the 
extradition proceedings because such affidavit was 
taken by questions and answers and then written out 
in narrative form before being sworn to.4? While 
a certified copy of the indictment has been held ad- 
missible,*? it has to the contrary been held not to be 
proof of the prima facie case required to justify a 
committal for extradition.4? 

[§ 96] (2) Certification, The United States 
statute ** provides that documents shall be authenti- 
cated so as to entitle them to be received for similar 
purposes by the tribunals of the foreign country, 
and the certificate of the principal diplomatie or 
consular officer of the United States, resident in the 
foreign country, is made proof of such authentiea- 
tion.*° The provision of the revised statutes as it 
originally stood requiring copies of depositions to 
be attested upon oath of the party producing them 
to be true copies of the original depositions is elim- 
inated 4° and a consular certificate is the only au- 
thentication now required.‘? Each piece of documen- 
tary evidence, whether an original 48 or a copy,*° of- 
fered in support of the charge against the accused 
should be accompanied by a certificate,°° unless the 
court can ascertain with reasonable certainty what 
papers are referred to in the certificate.®1 An au- 
thentication in the very language of the statute is 
sufficient.52 Where the authentication recites. that, 
the papers ‘‘are properly and legally authenticated, 
so as to entitle them to be received in evidence for 
similar purposes’’ in the foreign country, this is suf. 
ficient 53 where the authentication of the diplomatic | 
or consular officer does not comply with the require.” 
ments of the statute, other proof may be resorted to 
to assist the certificate,®4 and oral proof that the 


~ 


other papers and documents going 
to make up the evidence are required 
by the department of state in the 
first instance, as a basis for request- 
ing the surrender of the fugitive, but 
chiefly in order that they may be 
duly authenticated under the seal of 
that department, so as to make them 
receivable as evidence where the fu- 
gitive is arrested upon the question 
of his surrender. Copies of all 
Papers going tc make up the evi- 
dence, including the record of con- 
viction, or the indictment, or infor- 
mation, and the warrant of arrest, 
must be duly certified and then au- 
thenticated under the great seal of 
the state making the application or 
the seal of the department of justice, 
as the case may be; and the depart- 
ment of state will authenticate the 
seal of the state or of the depart- 
ment of justice. For example, if a 
deposition is made before a justice 
of the peace, the official character of 
the justice and his authority to ad- 
minister oaths should be attested by 
the county clerk or other superior 
certifying officer; the certificate of 
the county clerk should be authen- 
ticated by the governor or Secretary 
of state under the seal of the state, 
and the latter will be authenticated 
by the state department. If there is 
but one authentication, it should 
plainly cover all the papers attached. 

. By the practice of some of the 
countries with which the Jnited 
States has treaties, in order to en- 
title copies of depositions to be re- 
ceived in evidence the party produc- 
ing them is required to declare under 
oath that they are true copies of the 
original depositions. It is desirable 
therefore that such agent, either 
from a comparison of the copies with 
the originals or from having been 


|present at the attestations of the 
copies, should be prepared to make 
such declaration. When the original 
depositions are forwarded such dec- 
laration is not required.” Mem. Dept. 
State Oct. 1892. 

28. Extradition Act of 1870. 

29. Reg. v. Ganz, 9 Q. B. D. 93; 
es of Counhaye, L. R. 8 Q. B. 
10. 


80. Rex y. Zossenheim, 20 T. L. 
Ret 18 

31. Matter of Counhaye, L, R. 8 
Q. B. 410 (in Great Britain), 

82. Rex y. Brixton Prison, [1911] 
gk Beso. 
33. Rex v. Zossenheim, 20 T. L. R. 


121 
cote Can. Rev. St. (1906) § 155 ¢ 
35. Re Moore, 20 Man. 41, 16 Can 


CrCas 264, 13 WestLR 503; Reg. v. 


Browne, 6 Ont. A. 386; In re Lee, 
5 Ont. 583. 
36. Reg. v. Burke, (Man.) 10 Can 


LTOceNotes 28; In re Hoke, 14 Rev 
Leg 705; Rex v. Simpson, 26 Man. 
129, 28 DomLR 402, 26 CanCrCas ie 
83 WestLR 547; Re Moore, 20 Man. 
41, 16 CanCrCas 264, 13 WestLR 503; 
Re Garbutt, 21 Ont. 179; In re Parker, 
19 Ont. 612; Greene y, Vallée, 14 Que. 


K. B. 261; Browne v. U. S., 30 Que. 
Super. 363. ; 
387. Ex p. Worms, 7 RevLeg 319, 


22 LCJur 109. 

38. In re Hoke, (Can.) 15 RevLleg 
99; In re Weir, 14 Ont. 389; Ex p. 
Phelan, 6 Montr. Leg, N. 261. 

89. In re Debaum, 4 Montr. Qo wb: 
145, 16 RevlLee 612. 

40;' In re O'Neill, 17 °B:.C, 123, 5 
DomLR 646, 19 CanCrCas 410. 

41. Re Goodman, 26 Man. 587, 28 
DomLR 197, 29 DomLR 725, 26 CanCr 
Cas 84, 254, 34 WestLR 531, 1091, 10 
WestWkly 781, 1178. 


S 8 Ont.) 28 
CanCrCas 290; Reg. v. pty AeA 


re Rosenbaum, 18 LCJur 
Eno, (Que.) 10 R. J. Q. 


43. Rev. St. § 5271 as amended by 
the act of AUS GS 1880} 8 bas 5 
atl. ¢_ 378. Pep arse mee: 

5 ingham y. Bradle , 241 U. S. 

511, 86 SCt 634, 60 L. ed. 1136: EXx p. 
Schorer, 197 a Oe te 

45. Bingham vy. Bradley, 241 U. § 
511, 36 SCt 634, 60 L. ed, 1136: Ex 
Schorer, 197 Fed. 67. oe 

46. Ex p. Schorer, 197 Fed. 67. 

47. Kix p> Schorer, 197 Fed. 67; Ex 
Bey Glaser, 176 Fed. 702, 100 CCA 


48. In re Henrich, 11 F. Cas, f 
Mog 5 Blatehf. 414. fete” 


In re McPhun, 30 Fed. 5%. 


Shaws 


50. In_re McPhun, 30 Beds; 1b 7 
Ine. xe.) Henrich, 71 «wn: Cas. No. 
6,369, 5. Blatechf. 414;, In re. Stupp, 
re F. Cas. No. 13,568, 12 Blatchf. 
51. In re Farez, 8 RF, Cas. No. 
4,645, 2 Abb. 846, 7 Blatchf. 345, 40 


HowPr (N. Y.) 107; In re Dugan, 7 
F. Cas. No. 4,120, 2 Lowell 367. 


52. In re Krojanker, 44 Fed. 482; 
In re Herres, 33 Fed. 165; In re 
Behrendt, 22 Fed. 699, 23 Blatchf. 


40; In re Wadge, 15 Fed. 864; In re’ 
Farez, 8 F. Cas. No. 4,645, 2 Abb. 
364, 7 Blatchf. 345, 40 HowPr (N. Y.) 
107; In re Henrich, 11 F. Cas. No. 
6,369, 5 Blatchf. 414; 10 Op. Atty.-. 
Gen. p 501. 


53. In re Grin, 112 Fed. - 790 
fat) 18h Wir Si 18i9i23 SCE AoSeea7 
L. ed. 130]; In re Breen, 73 Fed. 


54. In re McPhun, 30 Fed. 57; In 
re Wadge, 16 Fed. 332, %1 .Blatchf 
300; In re Wadge, 15 Fed. 864. 


. 
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§§ 96-98] 


authentication is proper may be given before the 
magistrate by an expert.®*> Authentication by a vice 
consul will be accepted.°° The United States courts 
will take judicial notice that a chargé d’affaires ad 
interim was, at the time such certificate was given, 
the principal diplomatic officer of the country where 
it was given.®? The provisions of the statute °§ with 
reference to authentication apply only to documen- 
tary evidence submitted by the prosecution to estab- 
lish the criminality of the accused and not to papers 
offered on the part of the aceused.®® 

In Canada the courts will not recognize the gov- 
ernor of a state in the United States of America 
as a minister of a foreign state under the Extra- 
dition Act, so as to make depositions authenticated 
by him admissible as evidence.®° <A copy of a deposi- 
tion to be admissible in evidence must be certified as 
a true copy by some one who is in the position to 
certify that not only the copy, but also the original 
thereof, does in fact contain the true record of evi- 
dence given by witnesses.®t 

[§ 97] ¢. Evidence for Defense. As it is not 
within the province of the officer before whom the 
hearing is had to try the accused as to his guilt or 
innocence, it has been held that matters which are 
only a defense to a trial on the merits are not admis- 
sible.°2 Nor is it a function of the court to deter- 
mine whether or not the fugitive will have a fair and 
impartial trial in the demanding country, but svlely 
to ascertain whether the evidence shows a probable 
cause of belief in the fugitive’s guilt of the offense 
charged.** Under the statute ®t requiring the com- 
missioner to hear and consider evidence of crim- 
inality, the proceeding before the commission is of 
the character of a preliminary examination before a 
magistrate and there is no fixed rule as to the extent 
to which the magistrate should hear witnesses pro- 
duced by the accused.** The provision of the stat- 
ute providing a means whereby the accused may se- 
cure the attendance of witnesses does not give him 


the right to introduce all evidence which would be 


admissible on a trial under an issue of not guilty.®° 
The statute cannot be construed as giving a right 


‘to a full trial in violation of treaty stipulations; 


55. 
330, 10 SCt 1031, 34 L. ed. 464 [appr 


5 Blatchf. 414]; In re Benson, 34 Fed. | D. 


56. In re Herres, 33 Fed. 165, CanCrCas 309, 
57. In re Orpen, 86 Fed. 760. 845. 
58. 22 U.S. St. at L. 215 § 5. 74. 
59. Oteiza v. Jacobus, 136 U. 8. |.165, 
330, 10 SCt 330, 34 L. ed. 464; In re 75. 
Dees te ite: aby 26 N. B. 452 7a P ge 
60. x pi. Ca 3, Ob. f p. a age, 
61. Re coh het Alta. L. 350, 7|Schorer, 197 Fed. 67; In re Neely, 103. 
DomLR 738. Fed, 631 [aff 180 U. S. 109, 21 SCt 
62. U.S. v. Piaza, 133 Fed. 998; In | 302, 45 Lu. ed. 448]. See. Malloy 
re Ezeta, 62; Fed. 972 (self-defense Loe eg oe at Charles:, Treaties 
in case of murder). 1910=— ake ; ts awk 
63. In re Wecly, 103 Fed. 631 [aff [a] Extradition to United States. 


‘447, 33 SCt 945, 57 L. ed. 1274, 


‘ 


In re Oteiza y Cortes, 136 U.S. 
In re Farez, 8 F. Cas. No. 4,645, 12 
Blatehf. 345, 40 HowPr (N. Y.) 207; 
In re Henrich, 11 F. Cas. No. 6,369, 


72. 
Lanctot, 
649 faff 127 U. S. 457, 8 SCt 1240, 32 


v. ed, 234]; In re McPhun, 30 Fed. 
57 73. 


Leg 612. 


EXTRADITION 


In re Herskovitz, 136 Fed. 713. 
qh Rex vy. Zossenheim, 20 T. L. R. 


Re Stanbro, 1 Man. 263, 2 Man. 
1; Re Garbutt, 21 Ont. 179, 465; Ex 
5 Que. Q. 
Debaum, 4 Montr. Q. 
Re Rosenberg, 28 Man. 439, 29 
[1918] 1 WestWkly 


In re Rosenbaum, 20 LCJur 


U. S. Rev. St. (1878) § 5270. 
In re Lincoln, 228 Fed. 70;, Ex 
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but it must be confined to such a preliminary hear- 
ing only as was already allowable under the existing 
practice, such as is appropriate to a hearing having 
reference only to a commitment for future trial.®” 
So an examining magistrate does not exceed his au- 
thority by excluding evidence of insanity offered by 
the accused.®® There is no warrant in the law or 
practice for receiving testimony by commission, or 
by the depositions of witnesses taken abroad.®® Kvi- 
dence of malice or of an ulterior purpose on the part 
of the prosecuting witness at whose instance a crim- 
inal prosecution was instituted in a foreign country 
will not invalidate a commitment of the accused for 
extradition from this country, and is immaterial.’° 
Under the English practice committing magistrates 
may consider evidence offered on behalf of defendant 
before deciding the question of committal for extra- 
dition.71_ In Canada in proceedings for the extradi- 
tion of a fugitive, evidence to contradict that of the 
prosecution is not admissible and the accused is only 
entitled to show that the offense charged is not a 
crime mentioned in the treaty,’? accused is not en- 
titled to introduce evidence that the extradition pro- 
ceedings have not been taken in good faith."* Evi- 
dence of an alibi has been held inadmissible.’* 

[§ 98] d. Amount of Evidence—(1) Criminal- 
ity in General. The statute contains no specification 
of the amount of evidence necessary to-warrant the 
commitment of a fugitive for extradition.7> The fol- 
lowing provision, however, substantially appears in 
most of the extradition treaties of the United States, 
after the stipulation that extradition shall be granted 
in accordance with the provisions of the treaty: 
‘‘Provided, that this shall only be done upon such 
evidence of criminality as according to the laws of 
the place where the fugitive or person so charged, 
shall be found, would justify his apprehension and 
commitment for trial if the crime or offense had 
been there committed.’’*® It is now well settled 
that in the proceeding before the extradition magis- 
trate, to warrant holding the prisoner for -extradi- 
tion, it is only necessary to adduce such evidence as 
would be deemed sufficient to justify holding him 
for trial if the offense had been committed in this 
narily sufficient. If the fugitive has 
not been convicted, but is merely 
charged with crime, a duly authenti- 
cated copy of the indictment or in- 
formation, if any, and of the warrant 
of arrest and return thereto, accom- 
panied by a copy of the evidence upon 
which the indictment was found, or 
the warrant of arrest issued, or by 
original depositions setting forth as 
fully as possible the circumstances 
of the crime, are usually necessary. 
Many of our treaties require the pro- 
duction of a duly authenticated copy 
of the warrant of arrest in this coun- 
try; but an indictment, information, 
or warrant of arrest alone, without 
fhe accompanying proofs, is not ordi- 
narily sufficient. It is desirable to 


make out as strong a case as possli- 
ble, in.order to meet the contingen- 


B. 422: In re 
B. 145, 16 Rev 


256; bx p. 


180 U. S. 109, 21 SCt 302, 45 L. ed. 


448]. 

64. Rev. St. § 5270. 

65. Charlton v. Kelly, 229 U. Ss. 
447, 33 SCt 945, 57 L. ed. 1274, 46 


LRANS 397. 

66. Charlton v. Kelly, 
447, 33 SCt 945, 57 L. ed. 1274, 
LRANS 397: , 

67. In re Wadge, 15 Fed. 864. 

68. Charlton v. Kelly, 229 U. i 


2291 U.)'S. 
46 


LRANS 397. . 
69. In re Wadge, 15 Fed. 864, 
7O. Exp. Zentner, 188 Fed. 344; 
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—The extradition treaties of the 
United States ordinarily provide that 
the surrender of a fugitive shall be 
granted only upon such evidence of 
criminality as, according to the laws 
of the place where the fugitive or 
person so _ charged shall be found, 
would justify his or her commitment 
for trial if the crime or offense had 
been there committed. If the person 
whose extradition is desired has been 
convicted of a crime or offense and 
escaped thereafter, a duly authenti- 
cated copy of the record of conviction 
and sentence of the court is ordi- 


cies of the local requirements at the 
place of arrest. If the extradition 
of the fugitive is sought for several 
offenses, copies of the several convic- 
tions, indictments, or informations 
and of the documents in support of 
each should be furnished. All of the 
papers required in the. way of evi- 
dence must be transmitted in dupli- 
cate, one copy’ to be retained in the 
files of the department of state, and 
the other, duly authenticated by the 
secretary of state, will be returned 
with the president’s warrant, for the 
use of the agent who may be desig- 
nated to recetve the fugitive. As the 
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country.’" It is enough if it appears that there was 
legal evidence on which the commissioner might 
properly conclude that the accused had committed an 
offense within the treaty as charged,’® although in 
some of the earlier cases it was held that in cases 
under a treaty of extradition the proof that the of- 
fense has been committed by the fugitive in the for- 
eign jurisdiction should be sufficient to warrant a 
conviction,’® or at least an indictment,®° and in de- 
termining whether there is sufficient evidence of that 
offense the extradition magistrate is limited to evi- 
dence of the offense as we understand it in the 
The laws of the place 
where the criminal is found furnish the rule as to 
what evidence is necessary to authorize his arrest 


treaty and in our laws.%! 


governor of the state or the depart- 
ment of justice also ordinarily re- 
quires a copy prosecuting attorneys 
should have all papers made in tripli- 
cate. Mem. Dept. State Oct. 1892. 

77. Glucksman vy. Henkel, 221 
U. S. 508,31 SCt 704, 55 L. ed. 830; 
Grin vy. Shine, 187 U. S. 181, 23 SCt 
98, 47 L. ed, 130; Benson v. McMahon, 
iOS. p4ole 8 SOt.1240) "32 I. ed. 
234; In re Lincoln, 228 Fed. 70; Ex p. 
La Page, 216 Fed. 256; Ex p. La 
Mantia, 206 Fed. 330; Ex p. Schorer, 
197 Fed. 67; Ex p. Glucksman, 189 
Fed. 1016; Ex p. Charlton, 185 Fed. 
880 [aff 229 U.S. 447, 33 SCt 945, 57 
L. ed. 1274]; Ex p. Glaser, 176 Fed. 
702, 100 CCA 254; U.S. v. Piaza, 133 
Fed. 998; In re Frank, 107 Fed. 272; 
In re Neely, 103 Fed. 631 [aff 180 
U.S. 109, 21 SCt' 302, 45 L. ed. 448]; 
Cohn v. Jones, 100 Fed. 639; In re 
Eizeta, 62 Fed. 972; In re Risch, 36 
Fed. 546; In re Charleston, 34 Fed. 
531; In re Herres, 33 Fed. 165; In re 
Behrendt, 22 Fed. 699, 23 Blatchf. 
40; In re Wadge, 15 Fed. 864; In re 
Farez, 8 EF. Cas. No. 4,645, 2 Abb. 364, 
7 Blatchf. 345, 40 HowPr (N. Y.) 
107; In re Metzger, 17 F. Cas. No. 
9,511, 5 NYLegObs 83; U. S. v. Warr, 
28 EF. Cas. No. 16,644, 3 NYLegObs 
246; In re McPhun, 30 Fed. 57, 24 
Blatchf. 254; In re Macdonnell, 16 F. 
Cas. No, 8,772, 11 Blatehf. 170; In re 
Henriehy~ LLB Cas.” No?) '6)369)}) 05 
Blatchf. 414; Foster v. Goldscll, 48 
App. (D. C.) 505; Matter of Wash- 
burn, 4° Johns: Ch: (Ni 'Y.)? 206; 8 
AmD 548, 4 Wheel. Cr. 478. 

“Taking this provision of the 
treaty, and that of the Revised Stat- 
utes ... we are of opinion that the 
proceeding before the commissioner 
is not to be regarded as in the na- 
ture of a final trial by which the 
prisoner could be convicted or _ac- 
quitted of the crime charged against 
him, but rather of the character of 
those preliminary examinations which 
take place every day in this country 
before an examining or committing 
magistrate for the purpose of deter- 
mining whether a case is made out 
which will justify the holding of the 
accused, either by imprisonment or 
under bail, to ultimately answer to 
an indictment, or other proceeding, 
in which he shall be finally tried 
upon the charge made against him.” 
Per Miller, J., in Benson v. McMahon, 
P27) UW. 1S: 9457, 462, 87 SCt 1240, "99-7. 
ed. 234. 

“While of course a man is not to 
be sent from the country merely upon 
demand or surmise, yet if there is 
presented, even in somewhat untech- 
nical form according to our ideas, 
Such reasonable ground to suppose 
him guilty as to make it proper that 
he should be tried, good faith to the 
demanding government requires his 
surrender.’’ Per Mr. Justice Holmes 
in Glucksman v. Henkel, 221 U. §. 
508, 512, 31 SCt 704, 55 L. ed. 830. 

[a] Forgery.—Glucksman y. Hen- 
kel, 221 U. S. 508, 31 SCt 704, 55 LL. 
ed. 830; Ex p. Schorer, 197 Fed. 67; 
Ex p. Zentner, 188 Fed. 344: Ex p. 
Glaser, 176 Fed. 702, 100 CCA 254, 


EXTRADITION 


state.88 


[b] Possession of stolen property. 
—Ex p. LaPage, 216 Fed. 256. 

78. Yordi v. Nolte, 215 U. S. 227, 
30 SCt 90, 54 L. ed. 170; Ex p. Bryant, 
167 U. S. 104, 17 SCt 744, 42 L. ed. 
94; Ornelas v. Ruiz, 161 U. S. 502, 
16 SCt 689, 40 L. ed. 787; Powell 
v. U. S., 206 Fed. 400, 124 CCA 282; 
Ex p. La Mantia, 206 Fed. 330; Ex 
p. Schorer, 197 Fed. 67; Ex p. Glucks- 
man, 189 Fed. 1016; Ex p, Zentner, 
188 Fed. 344; U. S. v. Piaza, 133 Fed. 
998; In re Grin, 112 Fed. 790 [aff 
£87 Uz S® 18823, SCErosii47 Teed: 
130]; In re Neely, 103 Fed. 631 Laff 
1805 U. Sa 109,27 SCt 302, 45.1. ed. 
448]; In re Charleston, 34 Fed. 531; 
In re Herres, 33 Fed. 165; In re 
Farez, 8 F. Cas. No. 4,645, 2 Abb. 
346, 7 Blatchf, 345, 40 HowPr (N. Y.) 
107; Ex p. Ramirez, 11 Ariz. 256, 90 
P 323 [rev 215 U.. S. 398, 30 SCt 
131, 54 L. ed. 253]. 

[a] Embezzlement. — In proceed- 
ings for the extradition of defendant 
to Cuba to answer to a charge of em- 
bezzling public funds as a public offi- 
cer, evidence that he was the head 
of the bureau of finance in the de- 
partment of posts of the Island of 
Cuba, which bureau issued stamps to 
the postmasters of the island, and re- 
ceived the remittances therefor, and 
deposited them in bank; that defend- 
ant personally received and receipted 
for such remittances, and directed 
the amount of each deposit, himself 
making up the package therefor; 
and that during a considerable time 
the receipts, as shown by the books, 
uniformly exceeded the deposits, is 
sufficient to establish probable cause 
and warrant the holding of the de- 
fendant for extradition. In re Neely, 
103 Fed. 626 faff 180 U. S. 126, 21 Sct 
308, 45 L. ed. 457]. 

[b] Forgery.—(1) On examination 
before a commissioner of one charged 
with forgery, larceny, and embezzle- 
ment, the evidence showed that the 
accused, as bookkeeper for a firm, 
had access to its check books, and 
that three checks were missing there- 
from, for which no corresponding 
memoranda were made on the stubs; 
that three check¢ were presented to 
a bank at which the firm kept a de- 
posit by another bank, at which the 
accused kept a _ personal account; 
that this account showed a credit of 
three checks, which, upon the follow- 
ing day, were presented to and paid 
by the firm’s bank; and that the ac- 
cused had no authority to sign checks 
for the firm. This was sufficient evi- 
dence to justify the commissioner in 
committing the accused for extradi- 
tion. Ex p. Bryant, 167 U. §g. 104, 
17 SCt 744, 42 L. ed. 94. (2) The evi- 
dence is sufficient to justify com- 
mitment in extradition proceedings 
on a charge of forgery of railway 
wheat certificates purporting to show 
the true weight of car loads of wheat 
shipped from the United States to 
Mexico, where the accused was a 
member of a firm of customs brokers 
which presented to the Mexican cus- 
toms authorities certificates showing 
weights much less than the true 


{11 EastLR 379. 
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and commitment ;8? and in the United States the law 
of the place where found is the law of the asylum 
Circumstantial evidence has been held suf- 
ficient to justify committing the fugitive,*+ but evi- 
dence which is entirely hearsay is insufficient.8° The 
conviction of a fugitive in contumaciam in his ab- 
sence is to be treated merely as a charge of crime 
and not as a conviction.®¢ 

In Canada the duty of the extradition judge is to 
see whether there is such evidence before the court 
that the accused is guilty of the crime charged as 
would justify a magistrate in committing for trial 
when holding preliminary inquiry under the criminal 
code,®* and the law of the place where the criminal 
is found furnishes the rule as to necessary evi- 


weight; that the Mexican government 
was thereby defrauded of a large 
amount of import duties; tnat the ac- 
cused was the principal, if not the 
only beneficiary of the fraud;-and that, 
instead of reparation or explanation, 
resort was had to flight. Blias vy. 
Ramirez, 215 U. S. 398, 30 Sct 132, 
54 L. ed. 253 [rev 11 Ariz. 256, 90 


Piezo 

79. In re Risch, 36 Fed. 546; Ex 
p. Kaine, 14 F. Cas. No. 7,597, 3 
Blatechf. 1, 

80. In re Calder, 2 Edm, Sel. Cas. 
GN) NSA 

81. Ex p, Schorer, 197 Fed. 67. 


82. Pettit v. Walshe, 194 U.S. 205, 
24 SCt 657, 48 L. ed. 938 [aff 125 
Fed. 572]; Wright v. Henkel, 190 
U. S. 40, 23 SCt 781, 47 L. ed. 948; 
In re Urzua, 188 Fed. 540; Ex p. 
Ronchi, 164 Fed. 288; Ex p. Fudera, 
162 Fed. 591 [app dism 219 U. §. 
589, 31 SCt 470, 55 L. ed. 348]; In re 
Frank,).107 ;Hed. 272: Jar re HKzeta, 
62 Fed. 972; Muller’s Case, 17 F. Cas. 
No. 9,913;.5 Phila. (Pa.) 289; U. g. 
v. Warr, 28 F. Cas. No. 16,644, 3 NY 
LegObs 346. 

83. Pettit v. Walshe, 194 U. &g. 
205, 24 SCt 657, 48 L. ed. 938 [aff 
125 Fed. 572]. 

84. In re Urzua, 188 Fed. 540; In 
re Bryant, 80 Fed. 282 [aff 167 U. S. 
104, 17 SCt 744, 42 L. ed. 94]. 

85. Ex p. Fudera, 162 Wed. 591 
[app dism 219 U. S. 589, $1 SCt 470, 
55 L. ed. 348]. 

86. Ex p. La Mantia, 206 Fed. 330; 
Ex p. Fudera, 162 Fed. 591 [app dism 
219 °U. S) 589, 81 SCt 470, 55 1. ed: 


348]. 
Alta.—Rex v. Buck, 10 Alta. 
L. 437, 35 DomLR 55, 27 CanCrCas 
427, [1917] 1 WestWkly 867 [app al- 
lowed 55 Can. S. C. 133, 88 DomLR 
548, 29 CanCrCas 45, [1917] 3 West 
Wkly 117]. 
B, C.—In re O’Neill, 17 B. CG. 128, 
5 DomLR 646, 19 CanCrCas 410; Re 
Johnston, 13 B. C. 209; In re Collins, 
11 B. C. 486, 10 CanCrCas 73, 80, 2 
oe 164; In re Ockerman, 6 B. C. 


Man.—Re Moore, 20 Man. 41, i6 
CanCrCas 264, 13 WestLR 503; Reg. 
v. Burke, 6 Man, 121; Re Stanbro, 1 
Man. 268, 2 Man. 1. 

B.—Ex p. Cadby, 26 N. B. 452; 

Kelly, 22 CanLTOccNotes 262. 
. S—U. S. v. Wrenn, 10 DomLR 
452, 21 CanCrCas 119; U. S. v. Web- 
ber, 5 DomLR 863, 20 CanCrCas 1 


In re 
N 


Ont.—Re Harsha, 11 Ont. L. 494, 
7 OntWR 97, 11 CanCrCas 62; Re 
Harsha, 11 Ont. L, 457,.7 OntWR 293 
10 CanCrCas 433, 6 AnnCas 496; In 
re Cohen, 8 Ont. LL. 143, 4 OntwWR 
103, 8 CanCrCas 251, 24 CanlTOcc 
Notes 359; Re Abeel, 7 Ont. L. 327, 
3 OntWR 85, 8 CanCrCas 199, 24 Can 
LTOceNotes 231; Rex vy. Watts, 3 
Ont. L. 368, 1 OntWR 133, 5 CanOr 
Cas 246, 22 CanLTOccNotes 166; Re 
Murphy, 22 Ont. A. 386; Re Phipps, 
8 Ont. A. 77 [dism app 1 Ont, 586]; 
Reg v. Browne, 6 Ont. A. 386; In re 
Lazier, 30 Ont. 419: In re Garbutt, 
21 Ont. 465; Re Garbutt, 21 Ont. 179; 


For later cases, developments and'changes in the law see cumulative Annotations, same title, page and note number, 
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dence.*® Commitment may be on circumstantial evi- 
dence,®® and the evidence of interested witnesses 
need not be corroborated,®® but evidence which is en- 
tirely hearsay is insufficient.° A commitment is 
valid where the crime committed is shown by expert 
evidence to be one demanding extradition under the 
law of the foreign country, and the extradition com- 
missioner is aware from his own knowledge that the 
same facts established a crime in his country for 
which extradition may be allowed, although it bears 
a different name,°? and it has been held that where 
it appears that the offense with which the fugitive is 
charged is a crime in Canada, it will be presumed, 
in the absence of proof to the contrary, to be a crime 
in the state of the United States where the offense is 
alleged to have been committed.°? Where the facts 
described in the extradition proceedings make out a 
prima facie case of theft under the Canadian law, 
proof that such facts constitute larceny under the 
foreign law may be inferred from defendant’s indict- 
ment in the foreign state for that offense,°* but un- 
der a treaty under which fraud by agent is extradi- 
table evidence of a conviction for conspiracy which 
is not extraditable is not admissible before an ex- 
tradition magistrate, even though overt acts of fraud 
by an agent are set out in the indictment in the for- 
eign country.®® 

[§ 99] (2) Identity of Prisoner. The identity 
of the prisoner is sufficiently established when, on be- 
ing brought before the commissioner, he admits that 
he is the person named in the complaint, and that he 
executed the note therein described, and alleged to 
be forged,®® but such identity must be established by 
legal proof in each case.** The identity of the pris- 
oner may be sufficiently established by comparison of 
his features with a photograph of the accused identi- 
fied by and attached to the depositions taken in the 
foreign state.°® It may also be sufficiently estab- 
lished by a comparison of the signature in a case of 
forgery with a document signed by the fugitive,”® 


and the fact that the fugitive’s name is spelled dif- 


In re Parker, 19 Ont. 612; In re Weir, 
14 Ont. 389; Re Rowe, 2 OntWR 
962; Reg v. Hovey, 8 Ont. Pr. 345. 

Que.—Ex p. Gaynor, 22 Que. Super. 
109, 7 CanCrCas 389 [app allowed 
on other grounds 9 CanCrCas 205]; 
Greene v. Vallee, 14 Que. K. B. 261; 
Ex p. Lamirande, 10 LCJur 280. 

Sask.—In re Peugnet, 5 Sask. iby 
143, 1 DomLR 204, 19 CanCrCas 179, 
19 WestLR 938, 1 WestWkly 703; In {e] 
re Mctready, 2 Sask. L. 46, 14 CanCr 
Cas 481, 10 WestLR 132; In re Peug- 
net, 5 Sask. L. 143, 1 DomLR 204, 
19 CanCrCas 179, 19 WestLR 938, 1 [h] 
WestWkly 703. 

N. W. Terr.—In re Martin, 2 Terr. 
L. 301, 8 CanCrCas 326, 2 Terr. i: 
304; Re Latimer, 10 CanCrCas 244, 
3 WestLR 485. 

“He has to see: (1) that the of- 
fence charged is an extraditable 
offence; (2) that the evidence estab- 
lishes a prima facie case that an 
offence has been committed; and (3) 
that it was committed by the ac- 
cused.” In re McCready, 2 Sask. 
L. 46, 14 CanCrCas 481, 10 WestLR 
1382. 

[a] Abortion.—In re McCready, 2 
Sask. L. 46, 14 CanCrCas 481, 10 a 
WestLR 132. F 

[b] Assault with intent to mur- | LTOccNotes 536. 
der.—In re Kelly, (N. B.) 22 CanLT 92. 
OceNotes 262. 


197, 


103, 
Notes 359. 


LR 164. 


DomLR 284, 
1 sOnt, 


Ont. A. 386 
butt, 21 Ont. 


280. 
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property by pankrupt.—Re Goodman, 
96 Man. 537, 29 DomLR 725, 26 Can 
CrCas 84, 254, 34 WestLR 1091, 10 
WestWkly 781, 1178 [aff 28 DomLR 
26 CanCrCas 
531]; U. S. v.. Webber, (N. S.) 5 Dom 
LR 863, 20 CanCrCas 1, 


Silos 

{f] Larceny.—Re Martin, 2 Terr. 
L. 301, 8 CanCrCas 326. 
Receiving stolen property.— 
In re Cohen, 8 Ont. L. 1438, 4 OntWR 
8 CanCrCas 251, 


Perjury.—In 
B. Cc. 436, 10 CanCrCas 73, 80, 2 West 


5 Alta. L. 354, 8 
3 WestWkly 393; Re [a] 
L. 494, 
97, 11 CanCrCas 62; Re Murphy, 22 
{dism app 26 Ont. 163]; 
Re Phipps, 8 Ont. A. 77; Re Murphy, 
26 Ont. 163, 2 Pg 562; Re Gar- 
92 LCJur (Que.) 109, 7 Revleg 319; 
Ex p. Lamirande, 10 LCJur (Que.) 


88. Re Stages, 


89. Ex p. Lanctot, 
422; In re Hoke, 15 

90. In re Lee, 5 Ont. 583. 
In re Piaget, 


Can.—Reg. v. Phipps, 3 CanLT 
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ferently in the languages of the demanding and the 
asylum countries is immaterial, since a fugitive may 
be held under an alias without knowledge of his true 
name.? 

[§ 100] 8. Commitment for Extradition. The 
statute directs the magistrate, if he deems the evi- 
dence sufficient to sustain the charge, to ‘‘issue his 
warrant for the commitment of the person so charged 
to the proper jail, there to remain until such sur- 
render shall be made,’’? and the magistrate has 
nothing to do with the question of whether the gov- 
ernment of the foreign country has duly authorized 
an application for the extradition.’ 

In Canada the judge is required to decide whether 
he deems the evidence adduced before him sufficient 
to justify the apprehension and commitment for 
trial of the person accused if the crime had been 
committed in Canada; if he finds in the- affirmative, 
he should so state it in his commitment, and certify 
the fact to the proper executive authority; his fune- 
tions do not extend to determining whether the ac- 
cused should be extradited, as that rests with the 
governor-general after the evidence has been re- 
ported to him; and if the judge fails to state in the 
commitment that he deems the evidence sufficient the 
commitment will be defective and insufficient.* It is 
only necessary that as a result of the proceedings the 
commissioner should be of the opinion that the war- 
rant should issue and, where in his reasons for judg- 
ment he sets out the various steps taken by him 
which are all that the statute requires, it cannot be 
objected that he merely acted upon the complaint 
without taking any evidence.© A warrant of com- 
mitment under an extradition treaty, which omits to 
state that the accused was brought before the mag- 
istrate, or that the witnesses against him were exam- 
ined in his presence, is bad upon the face of it, and 
must be set aside. The warrant of extradition may 
contain more than one charge’? and may state the 
offense generally,® but must conform with regard to 


OntWR 97, 11 CanCrCas 62. 


Que.—Ex p. Seitz, 8 Que. Q, B. 
392, 3 CanCrCas 127. 
93. Re Deering, 49 N. S. 41, 24 


DomLR 818, 24 CanCrCas 133; Ex Pp. 

Zink, 6 Que. 260. 

94. New York v. Israelowitz, 25 
B. C. 143, 29 CanCrCas 323; Re Deer- 
ing, 49 N. S. 41, 24 DomLR 818, 24 
CanCrCas 133. 4 

95. Ex p. Browne, 16 Que. K. B. 
10, 11 CanCrCas 161. 

24 CanLTOcc 96. In re Charleston, 34 Fed. 531. 
97. Ex p. La Mantia, 206 Fed. 330. 
98. Glucksman v. Henkel, 221 

Us S.1-508! 31" SCt 704,55 Lveds2830; 

New York v. Israelowitz, 25 B. C. 

143, 29 CanCrCas 323. 

Held sufficient.—A finding that 

the identity of the prisoner with the 

person whose extradition to a for- 
eign country is sought is made out 
cannot be said to be erroneous where, 
in addition to a photograph under 
seal of the foreign magistrate, which 
represents the prisoner, there are 
other facts tending to establish such 

identity. Glucksman vy. Henkel, 221 

5 Que. Q. B.|U. S. 508, 31 SCt 704, 55 L. ed. 830. 

Revleg 99. 99. U.S. v. Ford, (Man.) 26 Cain 

CrCas 430, 29 DomLR 80, 34 WestLR 

912, 10 WestWkly 1042. 

1. Ex p. Glucksman, 189 Fed. 1016. 

2. U.S. Rev. St. (1878) § 5270. 

3. In re Dugan, 7 F. Cas. No. 4,120, 
2 Lowell 367. 


84, 34 WestLR 
11 EastLR 


re Collins, 11 


7 OntWR 


Ex p. Worms, 


(N. S$.) 21 Can 


5 Alta, i. 354, 


; rf — hn- c ; 
sen ine Pay pa Sia 8 DomLR 284, 3 WestWkly 393. 4, Ex p. Zink, 6 Que. L. 260.- 
td] Porgery.—Re Harsha, 11 Ont.|_ B. C.—In, re O'Neill, 17 B. C. 123,]_ 5. In re O'Neill, 17 B. C, 123, 5 
OntwR SU AL CGanCrCas |5 DomLR_ 646, 19 CanCrCas 410. DomLR 646, 19 CanCrCas 410. 


B. 494, 7 

62; Re Abeel, 7 Ont. L. 327, 3 OntWR 

85, 8 CanCrCas 189, 

Notes 231; Re Rowe, 2 OntWR 962. 
[e] Fraudulent concealment of 


CanCrCas 264, 


€ 


13 WestLR 503; Re 7. 


McCartney, 8 Man. 367. 
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the date of the offense to the information.® An or- 
der of committal for extradition is not invalidated 
by the omission of the extradition judge to sign the 
depositions himself.1° A warrant of commitment 
cannot be set aside on the ground that the fugitive 
was brought before the extradition judge by an ir- 
regular or illegal arrest.14 ip 
[§ 101] 9. Rearrest. Where an alleged fugitive 
has been discharged, a new complaint may be made, 
and a new warrant issued for his arrest, with a view 
to a reéxamination of the case.1? Where the fugitive 
has been discharged on the ground of insufficiency 
of evidence, the sufficieney of the additional evidence 
need not be considered prior to the issue of a second 
warrant.’® In such a case a second warrant may is- 
sue upon the same papers,!* and the same is true 
when the first warrant is of questionable regular- 
ity. Where an extradition commissioner has com- 
mitted the accused for extradition, and the commit- 
ment has been set aside on habeas corpus for errors 
on the examination, the accused is not necessarily 
released, but may be held under the warrant of ar- 
rest with a view to a new examination before the 
commissioner,'® and a prisoner who has been dis- 
charged on habeas corpus because the extradition 
commissioner had no jurisdiction in the province in 
which the prisoner was arrested may subsequently 
be arrested in the province of such commissioner, 
and tried before him, if the prior arrest has not been 
fraudulently made for the purpose of getting him 
within the jurisdiction.’ When the discharge on 
- habeas corpus is granted after an adjudication upon 
the merits of the case regarding the legality of the 
conviction or judgment ordering the imprisonment, 
and not solely upon an illegality in the commitment, 
the doctrine of res judicata applies and the decision 
on the writ of habeas corpus in binding and is a bar 
to any new proceedings on the same charge.!® Where 
the indictment is quashed it is no violation of the 
prisoner’s rights to hold him until a new indictment 
ean be returned on the same facts.1® Where the ac- 
cused has been arrested with a view to extradition, a 
second warrant for his arrest cannot be executed 
while habeas corpus proceedings are pending.?° 
Where the original arrest or imprisonment upon an 
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extradition charge was illegal because made with- 
out warrant upon a request by telegram, it is not 
necessary that the prisoner should be first discharged 
from the illegal custody in order to hold him under 
good process subsequently issued.?+ 

[§ 102] 10. Bail. There is no statutory pro- 
vision for the admission of a criminal fugitive to bail 
in international extradition proceedings in the 
United States, and it is the practice not to admit 
to bail in such eases,?? although it would seem that 
the power exists.2? Fugitives will be admitted to 
bail, however, only under the most pressing cireum- 
stances.** A refusal to admit a fugitive to bail 
even though based upon the ground of want of power 
is not reversible error.2> In England it seems that a 
fugitive committed to prison to await surrender in 
extradition proceedings may be admitted to bail,?® 
although the granting of bail lies in the discretion 
of the court and the fugitive cannot claim_it as a 
matter of right.2” In Canada the court has power 
to admit accused to bail,?® although the power will 
not be exercised by a single judge in a court of ap- 
peal *° and under ordinary circumstances bail will 
not be granted.®° 

[§ 103] 11. Review.2 The proceeding before a 
committing magistrate in international extradition is 
not subject to correction by appeal 8? and it is or- 
dinarily beyond the scope of the review afforded by 
a-writ of habeas corpus to correct error in the pro- 
ceedings,** and the writ of certiorari accompanying 
a writ of habeas corpus does not confer to the court 
any wider range of determination upon the suffi- 
ciency of the facts shown than does the writ of 
habeas corpus.*4 

[§ 104] J. Surrender to Demanding Country— 
1. In General. The Revised Statutes of the United 
States °° authorize the secretary of state under his 
hand and seal of office to order the person commit- 
ted by an extradition magistrate pursuant to the. 
statute °° to be delivered to such person as ghall be 
authorized, in the name and on behalf of such for- 
eign government, to be tried for the crime of which 
such person shall be so accused, and such person 
shall be delivered up accordingly and this procedure 
had been established by judicial decisions under ex- 
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tradition treaties prior to the enactment of this 
statute.6* The governor of the Philippine Islands is 
empowered to issue, under his hand and seal of office, 
warrant for the surrender of fugitive criminals com- 
mitted for extradition from the Philippine Islands.*$ 
In the request for requisition from a foreign coun- 
try, some person must be named to act as the receiv- 
ing agent of the state or the government before the 
demand will be made.*® The act of March 3, 1869, 
authorizes the president to appoint an agent to re- 
ceive from a foreign government and convey to this 
country for trial a fugitive whose extradition has 
been requested, and clothes such agent with the pow- 
ers of a marshal of the United States, in the districts 
through which it may be necessary for him to pass, 
so far as such power is requisite for the safe-keeping 
of the prisoner.*° 

[§ 105] 2. Revisory Power of Executive. It 
was at first held that this duty of the executive was 
merely ministerial.44 It is now well established, 
however, that the executive has power to revise the 
opinion of the extradition magistrate,** either on the 
eround that the case is not within the treaty,**® or 
upon the ground of insufficiency of the evidence to 
establish the charge under the treaty,** or upon the 
fact that the charge for which the extradition magis- 
trate had committed the accused was not embraced 
in the requisition of the foreign government for the 
extradition of the fugitive.*® Such refusal to sur- 
render by the executive is justifiable even after the 
courts have refused to discharge the accused on 
habeas corpus.*® 

[§ 106] 3. Articles in Possession of Accused. A 
provision common to extradition treaties 47 is that 
all articles found in the possession of the accused, 
whether being the proceeds of the crime charged, 
or material as evidence in making proof of the crime, 
shall so far as practicable and in conformity with 
law be given up when the extradition takes place. A 
proviso is generally inserted that the rights of third 
parties to such articles shall nevertheless be re- 
spected.4® 

[§ 107] 4. Time within Which Accused Must 
Be Taken Away. The statute further provides that 
if the prisoner is not delivered up and conveyed out 
of the United States within two calendar months 
after such commitment, over and above the time 
actually required to convey him from the jail to 
which he was committed, by the readiest way, it 
shall be lawful for any judge of the United States, 
or of any state, upon application made to him by or 
in behalf of the prisoner, and upon proof that rea- 
sonable notice of the intention to make such applica- 
tion has been given to the secretary of state, to or- 
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der the prisoner to be discharged, unless sufficient 
cause is shown to such judge why such discharge 
ought not to be ordered.4® The fact that at the time 
of the application an agent from the government re- 
questing the extradition was on his way to remove 
the prisoner is not sufficient cause when there was 
no satisfactory evidence why the coming of the of- 
ficer had been so long delayed.®®° This prescribed 
period has been held by the courts in England to run 
from the date of his committal to prison after his 
preliminary hearing and not from the date of his 
first arrest in the asylum country.®t | Where the 
fugitive is not surrendered or conveyed out of Can- 
ada within two months after his committal for sur- 
render, he is entitled to an order discharging him 
from custody where no cause is shown by the min- 
ister of justice on which notice of the application is 
served.5? 

[§ 108] K. Costs and Expenses. Every treaty 
of extradition to which the United States is a party 
contains a provision that the expenses of extradition 
shall be borne by the demanding government,°* and 
it is the practice for the demanding government to 
defray the expenses of the proceedings whether the 
fugitive is eventually surrendered or not. In sev- 
eral of our treaties the proviso is added that the 
demanding government shall not be compelled to 
bear any expense for the services of such officers 
of the government from which extradition is sought 
as receive a fixed salary, and that in cases where 
such officers receive only fees, the charge for their 
services shall not exceed the fees to which they 
would be entitled under the laws of the country for 
services rendered in ordinary criminal proceedings. 
The costs and fees incurred in obtaining witnesses 
for the accused in extradition proceeding are in some 
cases borne by this government. The magistrate is 
also required to certify witness’ fees and costs of 
every nature, including his own fees, to the secretary 
of state, who is authorized to allow payment there- 
of out of the appropriation to defray the expenses 
of the judiciary, and to obtain reimbursement of the 
amount thereof from the foreign government by 
whom the proceedings may have been instituted.6* In 
the United States the expenses incurred in securing 
the extradition from foreign countries of offenders 
against the federal laws are borne by the goyern- 
ment of the United States, an annual appropriation 
being made, ‘‘for actual expenses incurred in bring- 
ing home from foreign countries persons charged 
with crime.’’ Where the offense is against the law 
of a state or territory the expenses are paid by the 
state or territory.®> A treaty provision °* that on 
extradition the expense of apprehension and deliv- 
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ery shall be borne by the ‘‘party who makes the 
requisition, and receives the fugitive,’’ has been held 
to refer to the contracting parties to the treaty, and 
has no reference to any question which may arise 
between the government which receives the fugitive 
and its officers or citizens.°’ A person named by the 
governor and by the president of the United States 
to receive from the Canadian authorities and return 
to Allegheny county under the extradition treaty be- 
tween the United States and Great Britain, one 
charged with crime in that county cannot hold the 
state or county for expenses and services in secur- 
ing the return of the prisoner under a statute pro- 
- viding that such expenses shall be paid for ‘‘remov- 
ing any person charged with having committed ... 
any offence in this state from another State into this 
State for trial.’’>* A statute forbidding an officer 
to ask or receive any fee or compensation for ex- 
penses incurred in procuring from the government a 
demand on the executive authority of a state or ter- 
ritory or of a foreign government does not apply to 
international extradition proceedings.5® The agent 
representing the state is the only person who ean 
make expenditures in extradition proceedings which 
the county from which the fugitive fled will be re- 
quired to repay; and where the county has paid such 
agent it will not be called upon to reimburse its 
county attorney for expenses incurred by him in the 
proceedings.®° The statute * provides that ‘‘on the 
hearing of any case under a claim of extradition by 
any foreign government, upon affidavit being filed 
by the person charged setting forth that there are 
witnesses whose evidence is material to his defense, 
that he cannot safely go to trial without them, what 
he expects to prove by each of them, and that he is 
not possessed of sufficient means, and is actually un- 
able to pay the fees of such witnesses, the judge or 
commissioner before whom such claim for extradition 
is heard may order that such witnesses be sub- 
ponaed; and in such eases the costs incurred by the 
process, and the fees of witnesses shall be paid in 
the same manner that similar fees are paid in the 
case of witnesses subpoenaed in behalf of the United 
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[§ 109] L. Rights and Liabilities of Accused 
after Surrender—l. Criminal Prosecutions for Other 
Offenses—a. In Absence of Treaty. A person who 
has been brought within the jurisdiction of the court 
by virtue of proceedings under an extradition treaty 
can only be tried for one of the offenses deseribed in 
that treaty, and for the offense with which he is 
charged in the proceedings for his extradition, until 
a reasonable time and opportunity have been given 
him, after his release or trial upon such charge, tv 
return to the country from whose asylum he has 
been taken,°* although there are some early cases 
which seem to hold a contrary view,* following by 
analogy the rule of law in interstate extradition.®* 
The fact that a crime is included in a crime speci- 
fied in the extradition treaty does not authorize his 
trial and conviction therefor.66 The fact that dif- 
ferent names are applied to the alleged criminal act 
in the two countries is, however, not material,®” and 
such an objection will not be sustained unless tho 
record clearly shows the charge on which the fugitive 
was extradited and the charge on which ‘he is to be 
tried by the demanding government.*® The immun- 
ity from trial for any other offense than that for 
which extradition has been granted cannot be waived 
by the accused since an individual cannot release the 
government from the obligations with reference to 
fugitives from justice which it has assumed toward 
other nations with which it hag entered into extradi- 
tion treaties.°® The remedy generally pursued in 
cases of detention which are illegal by reason of the 
fact that the accused is held for a crime other than 
that for which he was extradited is by plea in abate- 
ment or objection to the jurisdiction of the trial 
court,’? or a motion in arrest of judgment,” but 
upon a failure of the state court to protect the right 
of the accused in this regard resort may be had to 
the United States courts.7? In Great Britain it is 
expressly provided by law that a person whose ex- 
tradition has been granted to that government for 
one crime cannot be tried for another.7? In Canada, 
however, in the absence of treaty stipulation pre- 
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venting it, an extradited person may be tried for an 
offense other than that for which his surrender is 
granted.”4 

[§ 110] b. Treaty Provisions. The treaties of 
the United States almost uniformly contain express 
provisions prohibiting the trial or punishment of an 
extradited criminal for any offense committed prior 
to his extradition other than that for which his ex- 
tradition is granted.”> Several of the treaties quali- 
fy the restriction by this proviso: ‘‘Until he shall 
have had an opportunity of returning to the country 
from which he was surrendered.’?’ Some of the 
treaties stipulate for exemption. from prosecution 
during a period of thirty days after final release 
upon the charge for which the accused was extra- 
dited. Our treaties with Chile, Denmark, Norway, 
Servia, Sweden, and Switzerland make prosecution 
and punishment for another offense dependent upon 
the consent of the fugitive; while our treaty with 
Peru requires the consent of the surrendering gov- 
ernment. Our treaties with Belgium, Brazil, Guate- 
mala, Luxemburg, and Mexico authorize trial and 
punishment for any other offense included in those 
treaties, upon notice with specification of the of- 
fense charged and production of documentary evi- 
dence of the charge, if required.?® When the court 
of the demanding country has jurisdiction to try the 
fugitive for the offense, his misnomer in the extradi- 
tion proceedings is immateral,’’ as is also a slight 
variance between the wording of the information in 
the extradition proceedings and the indictment on 
which the fugitive is tried.?* The finding of a new 
indictment to remedy a technical defect in a former 
one does not charge another and different offense so 
as to prevent his trial on the good indictment of a 
defendant who has been extradited from a foreign 
country on a defective one.7? Where a person 4s 
extradited as an accomplice in the commission of 
the crime of embezzlement, his trial for embezzle- 
ment is not a trial for an offense different from that 
for which he is extradited.8° So long as the pris- 
oner is tried upon the facts which appeared in evi- 
dence before the commissioner who committed him 
for extradition, and upon one of the charges for 
which he was surrendered, it is immaterial whether 
he is indicted on all of such charges.§+ In no event 
is there any objection to the trial-of the fugitive for 
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an offense committed subsequent to his extradition,®? 
nor has an extradited person a right to be tried on 
the offense for which he was extradited before he is 
tried for an offense committed subsequent to his 
extradition,** but a fugitive extradited on a pend- 
ing indictment may not be imprisoned in the de- 
manding country on a previous-conviction.** Under 
a treaty which contained a provision prohibiting 
trial or punishment for any other offense than that 
for which extradition has been granted until the ac- 
cused shall have had an opportunity to return to 
the country from which he has been extradited, it 
was held that a person who while at liberty on bail 
goes to the country from which he was extradited 
and subsequently voluntarily returns cannot be ar- 
rested for another offense committed prior to his ex- 
tradition, but is entitled to a reasonable time to de- 
part to the country from which he was surrendered, 
after his discharge from custody or imprisonment on 
account of the offense for which he has been extra- 
dited.8° Where an indicted person who has escaped 
to a foreign country and against whom an extradition 
warrant has been issued returns to this country vol- 
untarily, under an agreement that he shall only be 
tried for the offense for which he has been indicted, 
and he is thereupon tried and convicted, the objec- 
tion that the crime for which he was tried was not 
an extraditable offense must be raised at the trial 
in order to be available.86 A fugitive who after the 
institution of extradition proceedings returns volun- 
tarily is not entitled to immunity from prosecution 
for an offense other than that which was the basis 
of the extradition proceedings.8’? In Canada under 
the treaty with the United States the person sur- 
rendered is not liable for any offense other than for 
the offense for which he is surrendered until he shall 
have had an opportunity to return to the country 
by which he was surrendered.*® 

[§ 111] 2. Civil Suits. An extradited person, 
after his acquittal of the charge upon which he was 
surrendered, is not liable to arrest in a civil action, 
before the expiration of a reasonable time for his 
return to the country from which he was extra- 
dited,®® although there are some decisions to the 
contrary,2° and the contrary rule also obtains in 
England,®! especially when the civil action is not 
prosecuted by the complainant in the extradition 


74, Reg. v. Waddell, 25 N. B. 93;| merit. State v. Spiegel, 111 Iowa |CrCas 427, [1917] 1 WestWkly 867]; 
Reg. v. Cunningham, 18 N. S._31;/701, 83 NW 722. Rex v. Hall, 52 N. S. 260. 
Rex v. Nesbitt, 28 Ont. L. 91, 11 Dom 79, In re Rowe, 77 Fed. 161, 23 {a] Fraud and making false state- 
LR 708, 21 CanCrCas 250; In re Gar-|CCA 103; Ex p. Fischl, 51 Tex. Cr. |ment.—Rex v. Nesbitt, 28 Ont. L. 
putt, 21 Ont. 465; Reg. v. Van Aer-|63, 100 SW 773. Qin Bis Can€rCase 250,21 4 Domaine, 
man, 4 U. C. C. P. 288; In re Rosen- 80. In re Rowe, 77 Fed. 161, 23/708. | 
paum, 18 LCJur 200; Reg. v. Paxton, |CCA 103; State v. Rowe, 104 lowa [b] Court may look into foreign 
10 LCJur 212. 323, 73 NW 833. proceedings in order to carry out 
75. Johnson v. Browne, 205 U. Ss. 81. Ex p. Bryant, 167 U. S. 104,;this rule. Rex vy. Hall, 52 N. S. 
309, 27 SCt 539, 51 L. ed, 816, 10 Ann/17 SCt 744, 42 Ll. ed. 94. 260. j 
Cas 636; Peo. v. Cross, 135 N. Y. 536, 82. Collins v. Johnston, 237 U. S. 89. In re Reinitz, 39 Fed. 204, 4 


32 NE 246, 31 AmSR 850 [aff 64 Hun 


Pi mt SO NYS 271]; “See Malloy 
Treaties 1776-1909; Charles Treaties 
1910-1913. 

76. See treaty provisions. 

77, Reg. v. Finkelstein, 16 Cox 
CMC.* 107. 


78. ‘Greene v. U. S., 154 Fed. 401, 
85 CCA 251 [aff 146 Fed. 803, and cer- 
tiorari den 207 U. S. 596, 28 sct 261, 
52 L. ed. i Us v. Spiegel, 111 
Iowa 701, 83 N ; 

[a] Charge of burning a “house.” 
—Where defendant was extradited 
from Canada for setting fire to and 
burning a certain brick “house” Oc- 
cupied and inhabited as a retail shoe 
store, and was indicted for setting 
fire to a certain store “building” then 
and there occupied as a store, the ob- 
jection that the crimes charged in 
the information and in the indict- 
ment were not the same was without 


502, 35 SCt 649, 59 L. ed. 1071; Col- 
lins v. O'Neil, 214 U. S. 113, 29 SCt 
573, 538 L. ed. 933 [aff 151 Cal. 340, 
90 P 827, 91 P 397, 129 AmSR 122]; 
In re Collins, 151 Cal. 340, 90 P 827, 
91 P 397, 129 AmSR 122. 

83. Collins v. Jchnston, 237 U. S. 
502, 35 SCt 649, 59 L. ed. 1071. 

84. Johnson v. Browne, 205 U. S. 
309. 27 SCt 539, 51 L. ed. 816, 10 Ann 
Cas 636; Ex p. Browne, 148 Fed. 68 
[aff 205 U. S. 309, 27 SCt 539, 51 L. 
ed. 816, 10 AnnCas 636]. 

85. Cosgrove v. Winney, 174 U. Ss. 
64, 19 SCt 598, 43 L. ed. 897. 


86. In re Cross, 43 Fed. 517. 
87. Ward v. State, 102 Tenn. 724, 
52 Sw_ 996. 


88. Rex v. Kelly, 27 Man. 105; 
Buck v. Rex, 55 Can. S. C. 133, 38 
DomLR 548, 29 CanCrCas 45, [1917] 
3 WestWkly 117 [allowing app 
Alta. L. 437, 35 DomLR 55, 27 Can 


LRA 286; In re Baruch, 41 Fed. 472; 
Lagrave’s Case, 14 AbbPrNS (N. Y.) 


333 note, -45 HowPr 301; Benning- 
hoff, y. Oswell, 37 HowPr (CN. JY.) 
235; Compton v. Wilder, 6 Oh. Dec. 


(Reprint) 630, 7 AmLRece 212. 

[a] Civil process for contempt.— 
In view of Rev. St. § 5275, where 
defendant was extradited from 
Panama into Canal Zone on criminal 
charge, service on him of order com- 
manding him to appear and show 
cause why he should not be at- 
tached for contempt, made while he 
was in jail held as an extradited 


prisoner, furnishes no basis for an 
adjudication in contempt. Smith vy. 
Corrigan, 249 Fed. 273, 161 CCA 
281. 


90. Adriance v. Lagrave, 59 N. Y. 
110,17 AmR 317. 
seen Pooley v. Whetham, 15 Ch, D. 
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proceedings. 

[§ 112] 3. Effect of [legal Extradition.°* The 
decision of the courts of the asylum country as to 
whether a fugitive shall be surrendered and whether 
the offense charged is within the terms of an extra- 
dition treaty is final, and the question cannot be 
again raised in the courts of the demanding country 
after extradition.°*, The regularity of the proceed- 
ings in the asylum country leading up to the issuance 
of the warrant and surrender will not be examined 
into in the courts of the demanding country.°> In 
the tribunals of his own country the surrendered 
fugitive cannot question the good faith of the extra- 
dition proceedings,®® but if a warrant is obtained, 
not for the bona fide purpose of punishing a person 
for a crime but with the indirect object of making 
him amenable to an attachment in a civil action, 
the court will relieve against such an abuse of the 
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[§§ 111-112 


process of the court.*7 A person brought from a 
foreign country by foree, without reference to the 
treaty of extradition between that country and the 
United States, cannot allege that irrecularity to de- 
feat his trial for an offense with which he is charged 
in a regular indictment in the United States, since 
his presence in court is sufficient to require him to 
answer the indictment against him.®% Nor can a 
party claim immunity on the ground that he was 
enticed from a foreign country into the United 
States by stratagem.°® For the injury done to a 
fugitive from justice brought back to the United 
States against his will and without reference to an 
extradition treaty, he has a remedy against the 
wrongdoers by a civil suit.1_ The court in passing 
upon a fugitive’s plea to its jurisdiction will not en- 
ter upon any inquiry as to whether he came here 
voluntarily or against his will.” 


* EXTRADOTAL PROPERTY. That which forms 
no part of the dowry.’ It is also called paraphernal 
property.” 

EXTRAHAZARDOUS. Extradangerous.® 

EXTRAJUDICIAL.* Something which is done 
without judicial proceedings, as extrajudicial evi- 
dence, or a distress that is an extrajudicial remedy ;5 
something which is said by a judge or judicial of- 
ficer in a judicial proceeding, but beyond its seope.® 

EXTRALATERAL.’ 

EXTRA LEGEM POSITUS EST CIVILITER 
MORTUUS.8 

EXTRALIMINAL, A mining term synonymous 
with ‘‘extralateral,’’ used with reference to the 
rights conferred by a lode loeation.® 

EXTRAMURAL. Beyond the corporate limits of 
a municipality as distinguished from ‘‘intramural,’’ 
meaning confined within and extending no farther 

92. Moesz vy. Hermann, 8 NYS 667. : 
See also Arrest § 146. 

93. Manner of bringing accused 
within jurisdiction as affecting juris- 


Hara generally see Criminal Law 
§ 8. 

94. Greene v. U. S., 154 Fed. 401, 
85 CCA 251 [aff 146 Fed. 803, and 
certiorari den 207 U. S. 596, 28 SCt 
261, 52 L. ed. 357]; Adriance v. La- 
grave, 09. N. Y. 110, 17 AmR 317 [rev 
1 Hun 689, 4 Thomps. & C, 215, 47 
HowPr 385 (rev 15 AbbPrNS 272)]. 


724, 52 SW 996. 
121. 


Tenn.—Ward vy. State, 
Vt.—State v. Brewster, 7 Vt. 118, 5. 


Eng.—Ex p. Scott, 9 B. & @. 446, 
17 ECL 416, 109 Reprint 166. 8. 

“The illegality, if any, consists in 
a violation of the sovereignty of an 
independent nation. 
complain, it is a matter which con-j 9, 
cerns the political relations of the 
two countries, and in that aspect, is a 
subject not within the constitutional 


than the corporate limits.1° 
EXTRANAMIENTO DEL REINO. 
law, banishment from the kingdom.1! 
EXTRANEOUS INFLUENCE. The term within 
a rule allowing a juror, after rendition of verdict, 
to testify as to extraneous influence, does not mean 
improper communications between the jurors them- 
selves, whether in the court room or out of it.1? 
EXTRANEUS EST SUBDITUS QUI EXTRA 


In Spanish 


TERRAM, I. E., POTESTATEM REGIS, NATUS 


EST.18 

EXTRANJERO. In Spanish law, an alien 14 who, 
when residing in Spain, enjoys most of the civil, as 
opposed to political, rights of a Spanish subject. 
As to the American citizens, this was expressly guar- 
anteed by the treaty.1¢ 

EXTRAORDINARY. Being beyond or out of the 


common order or rule;*? not of the usual, eustomary, 


102. Tenn. } Oath see Oaths and Affirmations [29 
Cye 1298]. 


7. See Extraliminal post this page. 
A maxim meaning “One who is 
put out of the law [i. e. outlawed] 
is civilly dead.’ Adams Gloss. [eit 
Coke Litt. p 130a]. 

Jefferson Min. Co. vy. Archoria- 
Leland Min., ete., Co., 32 Colo. 176, 
(942 L070, 1073; 64" IRA 925. hse 
also Intraliminal [23 Cye 344]; and 


If that nation 


95. Hall vy. Patterson, 45 Fed. 352; | powers of this court... . If [the sur- | generally Mines and i 
Kelly v. State, 13 Tex. A.-158; Rex|rendering country] waives the inva- Cyc 581 et seq]. Minovals.atad 
v. Hall, (N. S.) 42 DomLR 330. sion of its sovereignty, it is not for 10. State v. Astoria, 79 Or. aul 


96. Greene Vv. U.S. 164 Bedi 401, 
85 CCA 251 [aff 146 Fed. 803, and cer- | Brewster, supra. 
tiorari den 207 U. S/ 596, 28 SCt 261; S93 
52 L. ed. 357]; Hall v. Patterson, 45 
Fed. 352; In re Miller, 23 Fed. 32; | 28 Fed. 653. 
Adriance y, Lagrave, 59 N. Y. 110, 17 1. 
AmR 317 [rev 1 Hun 689, 4 Thomps. 
& C. 215, 47 HowPr 385 (rev 15 Abb |18 Fed. 17. 
PrNS 272)]; Peo. v. Thaw, 154 NYS on 
949, 


97. In re Galwey, [1896] 1 Q. B.]S. 550, 
230. 276. 

98. U. S.—Ker v. lllinois, 119 U.S. he 
436, 7 SCt 225, 30 L. ed. 421 [aff 110 
Ill. 627, 51 AmR 706]; Greene v. 
U. S., 154 Fed. 401, 85 CCA 251 [aff | 1172]. 
146 Fed. 803, and certiorari den 207 3. 
U.S. 596, 28 SCt 261, 62 L. ‘ed. 357]. 

Cal.—Peo. v. Pratt, 78 Cal. 345, 20 
Pris. 

Iowa.—State v. Ross, 21 Iowa 467. 

N. Y.—Lagrave’s Case, 14 AbbPr 4. 
NS 333 note, 45 HowPr 301; Peo. v. 
Rowe, 4 Park. Cr. 253, Sheld 581. 

Pa.—In re Dows, 18 Pa. 37. 

Ss. C—State v. Smith, 17 S. G L. 
283, 19 AmD 679. 


Judgment or 
§ 344. 


* By WILLIAM MorTIMER CrowTHER (Pxtradotal Property—Extraterri 
phrases). 


the respondent to object.” 


In re Newman, 79 Fed. 622; In 
re Ezeta, 62 Fed. 964; Ex p. Brown, 


Ker. v.. Dllinois;,.119""U, 
7 SCt 225, 30 L. ed. 421; Hx p. Ker, 


In re Newman, 79 Fed. 622. 
1. Fleitas v. Richardson, 
13 SCt 495, 


Fleitas v. Richardson, 147 U, S. 
550, 18 SCt 495, 496, 37 L. ed. 
See also Husband and Wife [21 Cye 15. 


Russell v. Cedar Rapids 
Co., 71 Iowa 69, 32 NW 95, 96. See 
also Accident Insurance § 87, 
other Insurance titles; 
Servant [26 Cyc 1188]. 
Extrajudicial: 
Admission or declaration see Evi- 
dence §§ 324-369 
Confession see Criminal Law § 1465. 
Opinion see 


State v./154 P 399, 1404. 


11. Escriche Diccionario and Sup- 
lemento; Spanish Pen, Code p 25 et 
seq. ~ 
12. In re Merriman, 108 Mich. 
Criminal Vaw § 2eei ap eu senerally 
: n aw ; i 
[29 Cye 982]. Sie ee 

13. A maxim meaning “A foreign- 
er 1S one who is born out of the ter- 
ritory, that is, the sovernment of the 
king.” ' Adams Gloss. 

14. Escriche 
Aliens 2 G, J. pl 
Escriche Diccionario, 

16. Treaty of Oct. 27, 1795- arts 
Vi LI, exc ie Malloy Treaties p 1640, 

17. Century D. [quot U. S. v. 
Sheridan-Kirk Contract Co., 149 Fed. 
809, 814]; In re Broome, 162 Cal. 258, 
122 P.470, 472: Ten Eyck v. Rector, 
65 Hun 194, 197, 20 NYS 157. To same 
effect Webster D. [quot Puget Sound 
ar ree Co. v. Reynolds, 223 Fed. 
Courts fa] “Prudent” 
i ‘Extraordinary’ 


S. 436, 


eT ae 


496, 37 L. ed. 


Diccionario. See 
276, 039. 


Ins. 


and 


Master and 


_ distinguished.— 
is a strong word, 


torial inclusive except the Spanish words and 


For later cases, developments and changes in the law sec cumulative Annotations, 


Same title, page and note number, 


i 


or regular kind;1§ exceeding the common degree or 
measure;!® above ordinary,?° so in an eminent de- 
gree;?1 outside of the ordinary;?? not greater or 
less, since a thing may be extraordinary for great- 
ness or for littleness or for neither;?* not usual ;?4 
not ordinary,?> hence, remarkable;?® uncommon ;?7 


rare;28 wonderful.?® It does not 


never been previously heard of, or within former ex- 
perience, but only what is beyond the ordinary, 


usual, or common.®° 
Phrases: 


. It is a much stronger word than 


prudent, or ordinarily prudent.” 
Gadsden, etc., R. Co. v. Causler, 97 
Ala. 235, 239, 12 S 439. 

18. Century D.. [quot U. S.. v. 


Sheriden-Kirk Contract Co., 149 Fed. 
809, 814]; In re Broome, 162 Cal. 
258, 122 P 470, 472; Ten Byck v. 
Rector, 65 Hun 194, 197, 20 NYS 157. 

19. Century D. [quot U. S. Vv. 
Sheridan-Kirk Contract Co., 149 Fed. 
809, 814]; Southern R. Co. v. Bur- 
gess, 143 Ala. 364, 42 S 35, 37; Gads- 
den, etc., R. Co. v. Causler, 97 Ala. 
235; 209, 12 S.439. 

20. In re Boome, 162 Cal. 258, 122 
P 470, 472; Fox v. Fox, 22 HowPr 
(N. Y.) 4538, 458. 

21. In re Broome, 162 Cal. 258, 
122 P 470, 472; Fox v. Fox, 22 HowPr 
(N. Y.) 4538, 458. 


22. Carpenter v. State, 39 Wis. 
271, 284. ; 

23. Carpenter v. State, 39 Wis. 
271,284. 

24. Webster D. [quot Puget Sound 
Tract., etc. Co. v. Reynolds, 223 


fed. 371, 278]; Geuder Paeschke, etc., 
Co. v. Milwaukee, 147 Wis. 491, 133 
NW 835, 839. 

25. Century D. [quot U. S.- v. 
Sheridan-Kirk Contract Co., 149 Fed. 
809, 814]; In re Broome, 162 Cal. 
258, 122 P 470, 472; Ten Eyck v. Rec- 
tor, 65 Hun 194, 197, 20 NYS 157. 

26. Century D. [quot U. S. v. 
Sheridan-Kirk Contract Co., 149 Fed. 
809, 814]; Southern R. Co. v. Bur- 
gress, 143 Ala. 364, 42 S 35, 37; Gads- 
den, etc., R. Co. v. Causler, 97 Ala. 
235, 239, 12 S 439; In re Broome, 162 
Cal. 258, 122 P 470, 472; Ten Byck 
v. Rector, 65 Hun 194, 197, 20 NYS 
157; Fox v. Fox, 22 HowPr (N. YY 
453, 458 (per Potter, J.). 

27. Century D. [quot U. S. v. 
Sheridan-Kirk Contract Co., 149 Fed. 
809, 8141; Webster D. [quot Puget 
Sound Tract., ete, Co. v. Reynolds, 
223 Fed. 371, 378]; Southern R. Co. v. 
Burgess, 143 Ala. 364, 42 S BS ByT aikis 
Gadsden, etc., R. Co. v. Causler, 97 
Ala. 235, 239, 12 S 439; In re Broome, 
162 Cal. 258, 122 P 470, 472; Ten 
Byck v. Rector, 65 Hun 194, 197, 20 
NYS 157; Fox v. Fox, 22 HowPr 453, 
458 (per Potter, 35) 3 Geuder 
Paeschke, etc., Co. v. Milwaukee, 147 
Wis. 491, 133 NW 835, 839. 

28. Century ‘D. [quot U. S. Vv. 
Sheridan-Kirk Contract Co., 149 Fed. 
809, 814]; Webster D. [quot Puget 
Sound Tract., etc., Co. v. Reynolds, 
993 Fed. 371, 378]; Southern R, Co. 
v. Burgess, 143 Ala. 364, 42 S 35, os 
Gadsden, etc. R. Co. v. Causler, 97 
Ala. 235, 239, 12 S 439; In re Broome, 
162 Cal. 258, 122 P 470, 472; Ten 
Eyck v. Rector, 65 Hun 194, 197, 20 
NYS 157; Geuder Paeschke, etc., Co; 
v. Milwaukee, 147 Wis. 491, 133 NW 
835, 839. 

29. Century D. [quot U. S. v. 
Sheridan-Kirk Contract Co., 149 Fed. 
809, 814]; Southern R. Co. Vv. Bur- 
gess, 143 Ala. 364, 42 S 35, 37; Gads- 
den, etc., R. Co. v. Causler, 97 Ala. 
235, 239, 12 S 439. 

30. The Titania, 19 Fed. 101, 105. 
See Geuder Paeschke, etc., Co. v. Mil- 
waukee, 147 Wis. 491, 133 NW 835, 
839 (the word is not used as Syn- 
onymous with “unprecedented,” but 
with “unusual,” that which is rare or 
unecommon, happens sometimes, but 


‘Extraordinary assessment,’’*! ‘‘ex- 
traordinary average,’’*? ‘‘extraordinary care,’’ °° 
‘fextraordinary care, skill, and diligence,’’ °** ‘‘ex- 


-of the parties 


EXTRAORDINARY 


‘‘extraordinary 


mean what has 


not so often as to be regarded as a 
common occurrence). 

31. Ten Eyck v. Albany, 65 Hun 
194,,199, 20 NYS. 157 [aff 141 N..Y. 
588 mem, 36 NE 739 mem]. 

32. Wilson v. Cross, 33 Cal. 60, 
69 (“a contribution by all the par- 
ties concerned [in a mercantile voy- 
age, either as to the cargo or ves- 
sel], toward a loss sustained by some 
in interest for the 
benefit of all’). See also Shipping 
(36 Cyc 372]. 

33. East Tennessee, etc., R. Co. v. 
Bridges, 92 Ga. 399, 405, 17 SE 645; 
Toledo, ete., R. Co, v. Baddeley, 54 
Til. 19,245. 5, AmR.,71;,.. Huteheis :v. 
Cedar Rapids, ete., R. Co., 128 lowa 
279, 103 NW 1779, 780; Willoughby 
v. Chicago, etc., R. Co., 37. ,lowa 
432,.435; Paducah St. R. Co. v. Ad- 
kins, 14 Kyl 425, 429; Cowden v. 
Shreveport Belt R. Co., 106 La. 236, 
239, 30 S 747; Brogan v. Union Tract. 
Co., 76 W. Va. 698, 701, 86 SE 753. 
See also Care 9 C. J. p 1290; Negli- 
gence [29 Cyc 426, 429, 512]; Rail- 
roads [33 Cyc. 734]; Street Rail- 
roads [36 Cyc 1510]. 

34. Gadsden, ete., R. Co. v. Caus- 
ler, 97 Ala. 235, 12 S 439, 441. 

35. Cox v. Hillyer, 65 Ga. 57, 59; 
Fox v. Fox, 22 HowPr (N. Y.) 453, 
458; Sands v. Sands, 6 HowPr (N. 
Y.) 453, 455; Howard v. Rome, etc., 
Plank Road Co., 4 HowPr (N. Y.) 416; 
Colton v. Morrissy, 6 NYWklyDig 
165; In re Mahon, [1893] 1 Ch. 507, 


512. See also Costs § 347 et 
seq. 
36. Reg. v. Leigh Rural Dist., 


[1898] 1 Q. B. 836, 843; Waddington 
v. London Union, 1 EE. B. & EE. 370, 


390, 96 ECL 870, 120 Reprint 546, 
22 BRC 791, 49 & 50 Vict. c 54 
p 149. 


37. Muller v. Ehlers, 91 U. S. 249, 
23 L. ed. 319; Susquehanna Coal Co. 
v. Casualty Co. of America, 247 Fed. 
137; Roberts v. Bennett, 135 Fed. 
748, 749, 68 CCA 386; Whalen v. Sher- 


idan, 10 Fed. 661, 662, 18 Blatchf. 
324. 
38. Piorkowski v. <A. lLeschen, 


ete., Rope Co., 190 Mo, A. 597, 603, 
176 SW 258. 
39. See Diligence 18 C. J. p 1040. 
40, Clark Civ. Tp. v. Brookshire, 
114 Ind. 437, 442, 16 NE 132. 
41. Hatch v. Mann, 15 Wend. (N. 
Y.) 44, 49 (there can be no extraor- 
dinary efforts which an officer can 


imake to discharge his official duty, 


so as to ertitle him to extra pay for 
such efforts). 


42, U.S. v. Garbish, 222 U.S. 257, 
32 SCt 77, 78, 56 L. ed. 190; Ellis v. 
U. S., 206 U. S. 246, 27 sct 600, 601, 


51 L. ed, 1047, 11 AnnCas 589; U. S. 
vy, Sheridan-Kirk Contract Co., 149 
Fed. 809, 814; Penn Bridge Go. rVedl: 
. (D. GC.) 452, 459, 10 Ann 

See also Emergency 20 C. 
499. 


Wolton v. Gavin, 16 Q. B. 48, 
64, 71 ECL 48, 117 Reprint 794. See 
also Employment 20 C. J. p 1245. 

[al Enlisting recruits—The words 
“extraordirary employment, as ap- 
plied to a_ soldier, include the en- 
listing of recruits. The enlisting of 
recruits is not the ordinary calling 
of a soldier. The ordinary ealling of 
a soldier is to attend to drill, and 
to fight the battles of his country. 


cain) 
43. 


traordinary case,’’ 35 
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‘‘extraordinary charge,’’ %° 
circumstances,’’ *" ‘‘extraordinary 


danger,’’ °° ‘‘extraordinary diligence,’’ *® ‘‘extraor- 
dinary ditching, grading, gravelling,’’ 4° ‘‘extraor- 
dinary efforts,’’4! ‘‘extraordinary emergency,’’ * 
‘fextraordinary employment,’’ 4° ‘‘extraordinary ex- 
penditures,’’4* ‘‘extraordinary expenses,’’*> ‘‘ex- 
traordinary expenses incurred by the high constable 
in case of riot,’’ 4° ‘‘extraordinary flood,’’ 4” ‘‘ex- 
traordinary freshet,’’ 48 
meeting,’’ *® ‘‘extraordinary increase,’’ °° ‘‘extraor- 
dinary marine risk,’’5! ‘‘extraordinary motion or 
ease,’’ 52 ‘‘extraordinary nature,’’ ** ‘‘extraordinary 


‘‘extraordinary general 


Wolton y. Gavin, 16 Q. B. 48, 64, 71 
ECL 48, 117 Reprint 794. 

44, Arverne-by-the-Sea v. Shep- 
ard, 20 |'App. Div. 12, 14, 46 NYS 
653; Peo. v. Geneva, 45 Misc. 237, 
92 NYS 91, 92; Robertson v. Till- 
man, 39 S. C. 298, 306, 17 SE 678; 
Walker v. State, 12 S. C. 200, 302, 
312; Rex v. Leicester, 7 B. & C. 6, 
14 ECL 13, 108 Reprint 627. 

[a] New obligations implied.-— 
The term necessarily implies new 
obligations or debts which: have not 
been previously incurred, over and 
above the ordinary current expenses 


of the government. Robertson  v. 
Fe es 39 S. Cc. 298, 17 SE 678, 


{[b] Annual expenses distinguished. 
—The term as used in Const. art 9 
§ 7, providing that, for the purpose 
of defraying extraordinary expendi- 
tures, the state may contract public 
debts, “is used in contradistinction 
to ordinary or annual expenses of 
the state government, which includes 
current interest in the public debt.” 
Bond Debt Cases, 12 S.C. 200, 280. 

45. Rome v. McWilliams, 67 Ga. 
106, 112 (where the term is distin- 
guished from ‘ordinary current ex- 
penses”); Wallington v. Hoskins, 6 
Q. B. D. 206, 213. 

46. Rex v. Leicester, 7 B. & C. 
om 13,14; HCH 48, 108. sAReprint 

47. Greeléy Irr. Co. v. Von Trotha, 
48 Colo. 12, 108 P 985, 988 (‘one 
of the heaviest that ever occurred in 
a locality’); Chicago, ete., R. Co. v. 
McKone, 36 Okl. 41, 127 P 488, 490, 
42 LRANS 709; Jefferson v. Hicks, 23 
Okl. 684, 687, 102 P 79, 24 LRANS 
214 (“one of those visitations whose 
coming is not foreseen by the usual 
course of nature, and whose mag- 
nitude and destructiveness could not 
have been anticipated and prevented 
by the exercise of ordinary fore- 
sight??)3 Gulf}, ete, Ri.Co. .v. Boaly 
70. Tex. 718, 717, 8 SW. 535 (Ssuch;a 
flood as is of such unusual occurrence 
as could not have been foreseen by 
men of ordinary experience and or- 
dinary prudence’). 

[a] “Ordinary flood” distinguished. 
—Chicago, etc., R.)'Co.y v.) MekKone; 
36 Okl. 41, 127 P 488, 490, 42 LRANS 
709; Jefferson v. Hicks, 23 Okl. 684, 
102 P 79,80, .24 \DRANS | 214s Grualiey 
ete., R. Co. v. Pool, 70 Tex. 713, 8 SW 
Hb b3T 

48. Broadway Mfg. Co. v. Leaven- 
worth Terminal R., ete., Co., 81 Kan. 
616, 106 P 1034, 1035, 28 LRANS 
156; Avery v. Vermont Electric Co., 
75 Vt. 285, 54 A179, 98 AmSR 818, 
59 LRA 817; American Locomotive 
Co. v. Hoffman, 105 Va. 3438, 351, 
54 SE 25, 6 LRANS. 252, 8 AnnCas 
773 (all holding that the term must 
be limited to a freshet so outside of 
ordinary experience that its occur- 
rence was not reasonably to have 
been anticipated). 


49, Alexander v. Simpson, 43 Ch. 
D, 139, 148. 
50. Millen v. Guerrard, 67 Ga. 


284, 291, 44 AmR 720. 

51. Leary v. U. S., 14 Wall (U. 
S.) 607, 612, 20 L. ed. 756 (as mean- 
ing an “unusual risk’’). 

52. Cox v. Hillyer, 65 Ga. 57, 59. 

53. Payne v. James, 45 La. Ann. 
381, 385, 12 S 492. 
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oceasions,’’ 5* ‘‘ extraordinary occurrence,’’ 55 ‘ex. 
traordinary perils,’’>* ‘‘extraordinary perils and 
‘‘extraordinary remedy,’’5® ‘‘extraor- 
dinary resolution of company,’’®® ‘‘extraordinary 
risk,’’ ®° ‘‘extraordinary saerifice,’’ ° ‘‘extraordin- 
ary services,’’ ® ‘‘extraordinary session,’’ 6 ‘‘ex- 
traordinary storm,’’ °* ‘‘extraordinary towage,’’ % 
‘extraordinary 
cancy,’’°’ ‘‘extraordinary and accidental cireum- 
stances,’’®® ‘‘extraordinary and unforeseen acci- 
dent,’’ °° ‘‘extraordinary and unforeseen perils,’’ 7 


losses,’’ 57 


“extraordinary — traffic,’’ &¢ 


54. Whiteman v. Wilmington, etc., 
R. Co., 2 Del. 514, 524, 33 AmD 411 
(as used in Const. art 3 § 12, author- 
izing the governor to convene the 
general assembly on extraordinary 
occasions, it means occasions deemed 
extraordinary by the governor). 

55. Lauter v. Hedden Constr. Co., 
83 N. J. L. 617, 83 A 878, 879, 

56. The Titania, 19 Fed. 101, 105 
[cit Moses v. Sun Mut. Ins. Co., 8 
N. Y. Super. 159, 170). 


57. Moses vy. Sun Mut. Ins. Co., 
8 N. Y. Super. 159, 170. 
58. Prudential Securities Co. v 


Three Forks, ete., R. Co., 49 Mont, 
567, 144 P 158; Egozcue v. Lundt, 8 
Porto Rico 366. See generally Ha- 
beas Corpus [21 Cyc 279]; Injunc- 
tions [22 Cyc 724]; Mandamus [26 
Cye 125]; Ne HExeat [29 Cyc 382]; 
Prohibition [32 Cyc 596]; Quo War- 
ranto [32 Cyc 1410]. 

59. McLean Bros, & Rigg, Ltd. v. 
Grice, 4 C. L. R. 835. 

60. Tenny v. Baird Mach. Co., 87 
Conn. 119, 125, 87 A 352; Baer v. 
Baird Mach. Co., 84 Conn. 269, 79 A 
673, 675; Emanuel v. Georgia, etc., 
R. Co., 142 Ga. 548, 545, 83 SH 239; 
Wheeler v. Chi¢ago, etec., R. Co., 267 
Ill. 306, 319, 108 NE 330; Leyba v. 
Albuquerque, ete., Coal Co., 22 N. M. 
455, 164 P 823; Van Kirk vy. Butler, 
19 N. M. 597, 145 P 129; Houston 
Lighting, ete, Co. v. Conley, (Tex. 
Civ. A.) 171 SW 561. See also Fire 
Insurance [19 Cyc 734]; Marine In- 
Surance [26 Cyc 651]; Master and 
Servant [26 Cyc 1188]. 

61. Svensden v. Wallace, 53 L. J. 
Q. B. 385, 393. 


62. Holman vy. Sims, 39 Ala. 709, 
711; Allen v. Martin, 86 Ala. 330, 
332; In re Broome, 162 Cal. 258, 


122 P 470, 472; In re Hite, 155 Cal. 
448, 101 P 448, 452; Fields v. Case, 
137 Ga. 147, 72 SE 899, 900, AnnCas 
1913A 1266; Wisner v. Mabley, 74 
Mich. 143, 158, 41 NW 8385; Toda v. 
Cormier, 84 Or. 11, 163 P 974; Steel 
v. Holladay, 20 Or. 462, 465, 26 P 562; 


Sloan v. Duffy, 117 Wis. 480, 94 
NW 342. 
63: Peo. v. Rice, 135 N. Y. 473, 


485, 31 NE 921, 16 LRA 8386 (of the 
legislature, a’ session which the gov- 
ernor is empowered to call upon ex- 
traordinary occasions). See also 
States [386 Cyc 850]. 

64. Geuder Paeschke, etc., Co. v. 
oon eae 147 Wis. 491, 133 NW 835, 


65. The Kingalock, 1 Spinks 263, 
264, 26 EngL&Eq 596, 597. See 
generally Towage [88 Cyc 553]. 

[a] “Ordinary towage”  distin- 
guished.—The Kingalock, 1 Spinks 
263, 264. 

66. Hill v. Thomas, [1893] 2 Q. B. 
333, 340; Wallington v. Hoskins, 6 
Q. B. D. 206, 215. 

[a] As applied to a highway: (1) 
Something unusual in weight (Hill 
v. Thomas, [1893] 2 Q. B. 333, 340), 
(2) or extraordinary in the kind of 
traffic, either as compared with what 
is usually carried over roads of the 
Same nature in the neighborhood, or 
as compared with that which the 
read in its ordinary and fair use may 
be reasonably subjected to (Pickering 
Lythe Hast Highway Ba. v. Barry, 8 
Q. B. D. 59, 62 [eit Whitebread Vv. 
Sevenoaks Highway Bd., [1892] 1 Q. 
B. 8, 14, where it is said: “That ex. 


special 


va- 


tory.®° 


pression of opinion, however, was un- 
necessary for the decision of the 
case, and cannot be treated as 
amounting to more than a dictum, 
and in Reg. v. Ellis, 8 Q. B. D. 466, 
469, Bowen, J., considered the defini- 
tion suggested_by Lopes, J., and he 
did not agree with it, for he said, ‘I 
have had occasion to consider this 
Passage in the judgment of my 
Brother Lopes, and I cannot adopt 
it to its full extent’”’]). (3) Some- 
thing which goes beyond the ordinary 
user of the particular road. EHther- 
ley Grange Coal Co. v. Auckland Dist. 
Highway Bd., [1894] 1 Q. B. 87, 42 
[cit Hill v. Thomas, [1893] 2 Q. B. 
3338, 340], (4) Something exceptional 
and abnormal, and beyond the ordi- 
nary character of traffic to which a 
road was subject. Turnbridge High- 
way Dist. Bd. v. Sevenoaks Highway 
Dist. Bd., 33 Wkly. Rep. 306, 307 [cit 
Aveland v. Lucas, 5 CG. P. D. 

(5) Something extraordinary with 
reference to the ordinary use and 
traffic upon and over the road, Hill 
v. Thomas, [1893] 2 Q. B. 333, 343 
(per Bowen, L. J.) [cit Aveland v. 
lucas i be@. Pip se2 tien MoyerAcars 
riage of articles over the road, at 
either one or more times, which is 
so exceptional in the quality or quan- 
tity of articles carried, or in the 
mode or time of user of the road, 
as substantially to alter and increase 
the burden imposed by ordinary 
traffic on the road, and to cause dam- 
age and expense thereby beyond what 
is common. Hill v. Thomas, supra 
(per Bowen, L. J.). 

[b] “Excessive weight” distin- 
guished.—As distinct from excessive 
weight it will include all such con- 
tinuous or repeated user of a road by 
a person’s vehicles as is out of the 
common order of traffic, and as may 
be calculated to damage the highway 
and increase the expenditure on its 
repair. Hill y. Thomas, [1893] 2 Q. 
B. 333, 340. To same effect Reg. v. 
Hillis, 8 Q. B. D. 466, 469; Wallington 
v. Hoskins, 6 Q. B. D. 206, 213. 

[ec] Other traffic compared.—Hill 
v. Thomas, [1893] 2 Q. B. 3338, 340 
[quot Wolverhampton Vv. Salop 
County, 64 L. J. M. GC. 179, 180}. 

[ad] “ ‘By whose order the traffic is 
conducted’ (1) must be interpreted as 
meaning ‘at whose instance’ or ‘for 
whose benefit’ the traffic is con- 
ducted.” Kent County vy. Gerard, 
[1897] A. C. 6338, 638. (2) The term 
is “capable of including more than 
one party.” Colchester v. Gloucester- 
shire County, 66 L. J. Q. B. 290, 292. 
To same effect Epsom Urban Dist. 
vy. London County, [1900] 2 Q.3B: 
751, 755; Kent County Council vy, Vid- 
ler, [1895] 1 Q. B. 448, 451. 

[e] Proceedings to recover ex- 
Denses of “extraordinary traffic.’— 


Wirral Highway Bd. ‘vy. Newell, 
[ESOS Sl COMB soe Tasi. Story v 
Sheard, [1892] 2 Q@. B. 515, oie 


Whitebread v. Sevenoaks Highway 
Ba. £18921.1 Q..B. 8, 14. 

67. Hodge v. Rex, 5 C. L. R. 378. 

68. Hazeltine vy. Edgmand, 35 Kan. 
202, 214, 10 P 544, 57 AmR 157 
(“terms sometimes construed to 
mean something in opposition to the 
act of man’’); Hazeltine v. Edgmand, 
Supra (as storms). See also Act of 
God iGird. bl te. fa 


69. Viterbo v. Friedlander, 


351].. 


‘ 


EXTRAORDINARY—EXTRATERRITORIAL 


‘extraordinary and unusual oceasions,’’ 1 ‘‘extraor- 
dinary or accidental circumstances,’’ 72 ‘‘extraor- 
dinary or special meeting,’’"* ‘‘extraordinary or 
purpose,’’ 74 
cedented flood,’’7® also ‘‘unusual and extraordin- 
ary,’’7® ‘‘extraordinarily inconvenient to passen- 
gers or carriages,’’ 77 

EXTRA QUATUOR MARIA. A term used as the 
equivalent of ‘‘beyond the seas.’’ 78 

EXTRATERRITORIAL.”® 


‘fextraopdinary or unpre- 


Beyond the  terri- 


U.-S. 707, 7% SCt 962, 975, 30 L. ed. 
776; Payne v, James, 45 La. Ann, 381, 
12 S 492, 498. See also Accident 1 
Cade Dies 9.00 

70. Moses y. Sun Mut. Ins, Co., 
8 N. Y. Super. 159, 170. 

71. Puget Sound Tract., ete., Co. 
v. Reynolds, 223 Fed. 3871, 378. 

. 72. Hazeltine v. Edgmand, 35 Kan. 
202, 10 P 544, 552, 57 AmR 157. 

73. Austin Min. Co. v. Gemmel, 10 
Ont. 696, 706 [quot Brice Ultra Vires 
(2d ed) p 40, where the term is dis- 
tinguished from “ordinary or gen- 
eral meeting’’] (as applied to cor- 
porations, “a meeting of the share- 
holders called upon emergencies, and 
for the transaction of particular 
business”). See generally Corpora- 


tions § 1358. 
v. Tomahawk, 96 Wis. 


74. State 
73, 78, 71 NW 86; Perrin v. New 


reel 67 Wis. 416, 30 NW _ 623, 
4, 
75. Soules v. Northern Pac. R. Co., 


a D. 7, 8, 157 NW 823, LRA1917A 


{a]. As used in a city charter in 
relation to the raising of public 
moneys, the term may refer only to 
a strictly municipal purpose. Perrin 
v. New London, 67 Wis. 416, 420, 30 
NW 623. 

76. Blue v, Aberdeen, etc., R. Co., 
116 N. C. 955, 960, 21 SH 299 (the 
words as in common use, very often 
are exaggerations of speech, and in 
many cases, if properly inquired into 
and explained, would be found not 


to be synonymous with “unnatural 
and unexpected”),: 
77. <Atty.-Gen. v. Widnes R. Co., 


30 L. T. Rep. N. S. 449, 450 CQaying 
down rails and running trains along 
highway). 

78. Forsyth v. Hall, Draper (U. 
C.) 291, 298 (where the term is com- 
pared with “extra regnum”). See 
also Alexandria Bank yv. Dyer, 14 Pet. 
(U. S.) 141, 145, 10 L. ed. 391; Green 
v. Neal, 6 Pet. (U. S.) 291, 300, ‘8 
L. ed. 402; Shelby v. Guy, 11 Wheat. 
(ULSSD) S86t, "S686 I.) ed: 495; Mur- 
ray v. Baker, 3 Wheat. (U. S.) 541, 
545, 4 L. ed. 454: Faw vy. Roberdeau, 
3 Cranch (U. S.) 174, 176, 2 L. ed. 
402; Peck v. Pease, 19 F. Cas. No. 
10,894, 5 McLean 486, 487: Ward v. 


Hallam, 1 Yeates (Pa.) 329, 331; 
Ward v. Hallam, 2 Dall, (Pa:) 207" 
218, 1 L. ed. 355 (all employing the 
term). : 

79. Extraterritorial: 
Effect of: 


Act of board of health see Health 
[21 Cye 402]. 
Appointment of receiver see Re- 
‘ ceivers [34 Cyc 485]. 
Improvement of municipality see 
as one Corporations [28 Cye 
4 


Municipal ordinance see Municipal 
Corporations [28 Cyc 391]. 

Statute see Conflict of Laws §8§ 5, 
23; Corporations § 3927: Courts 
§ 74; Master and Servant [26 
Cye 1361]; Telegraphs and Tele- 
phones [87 Cyc 1705]; Usury [39 


Cye 1087]. 
Jurisdiction of court see Courts 
119; Criminal Law § 169; 
Equity § 130; Justices of the 


Peace [24 Cye 484]. 
80. Anderson L. D. See also Con: 
flict of Laws § 23; Extraterritoriality 
post p 299, 


For later cases, developments and changes in the law see cumulative 


Annotations, same title, page and note number. 
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EXTRATERRITORIALITY 


By CHARLES SUMNER LOBINGIER, DiCHy,, Pa” 


ANALYSIS 


I. NATURE [§ 1] p 300 
II. ORIGIN AND HISTORY [§§ 2-15] p 301 
A. All Jurisdiction Once Personal [§§ 2-10] p 301 
1. Generally [§ 2] p 301 tes 
2. In the Roman Law [§ 3] p 301 
3. The Consular and Admiralty Tribunals [§ 4] p 302 
4. Confirmation by Treaty [§§ 5-10] p 303 
a. Italy, France, and Britain [§ 5] p 303 
b. America [§§ 6-10] p 305 
(1) In the Levant [§ 6] p 305 
(2) In China [§ 7] p 305 
(3) In Southern Asia; Borneo [§ 8] p 306 
(4) In Japan [§ 9] p 306 
(5) In Other Countries [§ 10] p 306 
B. Survivals [§§ 11-14] p 306 
1. Embassies, Etc. [§ 11] p 306 
2. Ships [§ 12] p 307 
3. Criminal Law [§ 13] p 307 
4. Other Instances [§ 14] p 307 
C. Termination [§ 15] p 308 
III. OPERATION [§§ 16-59] p 309 
A. What Laws Extend [§§ 16-30] p 309 
1. In General [§ 16] p 309 
2. French {[§ 17] p 309 
3. British [§§ 18-20] p 309 
a. Foreign Jurisdiction Acts [§ 18] p 309 
b. Civil Jurisdiction [§, 19] p 310 
c. Criminal Jurisdiction [§ 20] p 310 
4. American [§§ 21-30] p 311 
a. In General [§ 21] p 311 


b. “Laws of the United States” [§§ 22-25] p 311 
(1) Development of the Rule [§ 22] p 311 
(2) Meaning of the Phrase [§§ 23-25] p 311 


(a) Generally [§ 23] p 311 
(b) General Acts of Congress [§ 24] p 311 
(c) Local Acts of Congress [§ 25] p 312 
c. Unwritten Law [§§ 26-28] p 313 
(1) The Common Law [§ 26] p 313 
(2) Equity [§ 27] p 313 
(3) Admiralty [§ 28] p 313 
d. The Rule Making Authority [§§ 29-30] p 313 
(1) Commissioner and Mimster [§ 29] p 313 
(2) Judge of the United States Court [§ 30] p 314 


B. To Whom Applicable [§§ 31-37] p 314 
1. General Rule [§ 31] p 314 
2. Exceptions [§§ 32-37] p 315 
a. Actions in Rem [§§ 32-33] p 315 
(1) Generally [§ 32] p 315 
(2) Divorce [§ 33] p 315 
b. Cross Demands [§ 34] p 316 
ce. Claims against Foreigners Accepting Jurisdiction [§ 351 p 316 
d. Protégés [§ 36] p 317 
e. Foreign Seamen [§ 37] p 317 
* Judge of the United States Court for China; Professorial Lecturer in Law, University of the Philippines; 
ilippines; Member Nebraska Supreme Court Commission; Pro- 


Sometime Judge of the Court of First Instance, Ph 
(the Macmillan Co., 1909), ‘‘Philip- 


’ fessor of Law in the University of Nebraska. Author of “The People’s Law” 
ypine Practice” (1907), “The Evolution of the Civil Law” (1915), “American Courts in China” (1919), ‘‘Territo- 


ries” 38 Cyc 191, “Contratos” 13 C. J. p 802, and other articles in legal encyclopedias. 
opments and changes in the law see cumulative Annotations, same title, page and note number. 
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C. Where Applicable [§§ 38-43] p 318 
1. In General [§ 38] p 318 
2. Leased Territory {§ 39] p 318 
3. Ships [§§ 40-43] p 319 
a. General Rule [§ 40] p 319 
b. On the High Seas [§ 41] p 319 
ce. On Other Waters [§ 42] p 320 
d. Huercise of Jurisdiction [§ 43] p 321 
D. Enforcement [§§ 44-59] p 321 \ 
1. Extraterritorial Tribunals [§§ 44-56] p 321 
a. Consular Courts [§§ 44-47] p 32° 
(1) Generally [§ 44] p 321 
(2) British [§ 45] p 321 
(3) American [§§ 46-47] p 322 
(a) Jurisdiction [§ 46] p 322 
(b) Limitations [§ 47] p 323 
b. Independent Courts [§§ 48-55] p-323 : 
(1) H. B. M. Supreme Court [§ 48] p 323 
(2) The United States Court for China [§§ 49-55] p 323 
(a) In General [§ 49] p 323 
(b) Jurisdiction [$$ 50-55] p 324 
aa. Territorial [§ 50] p 324 
bb. Personal [§ 51] p 324 
cc. Topical (Of the Subject Matter) [§§ 52-55] p 324 
(aa) Original [§§ 52-53] p 324 
aaa. Concurrent [§ 52] p 324 
bbb. Haclusive [§ 53] p 324 
(bb) Appellate [§ 54] p 324 
(ce) Supervisory [§ 55] p 324 
ce. International Mixed Courts [§ 56] p 325 
2. Mode of Trial [§§ 57-59] p 325 
a. In General [§ 57] p 325 
b. Assessors [§ 58] p 326 
ce. Juries [§ 59] p 326 
IV. EFFECT [§§ 60-70] p 326 
A. On Domicile [§§ 60-62] p 326 
1. Meaning [§ 60] p 326 
2. Extraterritorial Domicile [§§ 61-62] p 326 
a. English Doctrine [§ 61] p 326 
b. American Doctrine [§ 62] p 327 
B. On Domestic Relations [§§ 63-68] p 327 
1. Marriage [§§ 63-66] p 327 
a. What Law Governs [§ 63] p 328 
b. Capacity [§ 64] p 328 
ce. Celebration [§§ 65-66] p 329 
(1) By Whom [§ 65] p 329 
(2) Form [§ 66] p 329 
2. Divorce [§ 67] p 329 
3. Adoption [§ 68] p 330 
C. On Corporations [§ 69] p 330 
D. On Extradition [§ 70] p 330 


I. NATURE 


[§ 1] Extraterritoriality 1 may 
system whereby the jurisdiction,? and incidentally 


1. This is the more common form]in his article 
of the term. Sir Francis Piggott, | Britannica. On the other hand Lord 
however, says: “The words ‘exter- Halsbury in his “Laws of England” 
ritoriality’ and ‘extra-territoriality’ | uses “Extraterritoriality,’ and such 


are treated by some writers _aS/is also the usage of most American erty.” ” Piggott 
identical; by others as indicating,| writers on the subject. 1907) p 10. 
the first, the privilege of ambassadors 2 


ai 


be defined as a | the laws, of one sovereion nation extend for some 
or all purposes over the territory of another.’ This 


in the Encyclopedia] tribunals, and such enjoyment of his 
property for himself and those who 
claim under him, 
would afford him for British prop- 


law 
ed 


- “The privileges conferred by 8. “Owing to the diversities in 
and their suites; the second, the! exterr 


treaty privilege under which consular | to the subject, and. . 
jurisdiction has been established in Sovereign is 
the Bast. Both these privileges are, strictly and accurat 


itoriality are purely personal] law, custom, and social habits, 


the 


. so far as the] citizens and subjects of nations pos- 
concerned, they are]|sessing European civilization enjoy 


é ely defined by the] in countries of non-Huropean civiliza- 
however, more correctly described as | term ‘jurisdiction,’ which, by s. 16] tion, chiefly in the East, an extensive 
‘exterritorial;’ the condition of those|of the Act of 1890, includes ‘power.’ | exemption from the operation of lo- 
to whom they are accorded as ‘ex-|In other words, that the King is|cal law. This exemption is termed 
territoriality.” Exterr. (new  ed| granted jurisdiction over his sub- 


1907) p 2 ‘ jects, and that, as a result, the sub-|l. Dig: p 593. 
Sir Henry Maine (Int. L. p 86 et| ject obtains certain definite immuni- 
seq) also uses the term “Exterritor- 


‘extraterritoriality.’ ” 


Int. 


“Broadly speaking, extraterritorial- 


: ties—‘complete personal protection, | ity is a term used to describe the act 
iality;’ and so does Sir T. Barclay! assurance of | 


Satisfactory judicial 
For later cases, developments and changes in the law see cumulative Annotations, 


by which a state extends its juris- 


same title, page and note number, 
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does not, in theory at least, affect the sovereignty of | At present the system is exceptional and its exist- 


the latter,* which merely delegates to the former 
certain jurisdictional rights over its own nationals.® 


[§ 2] A. All Jurisdiction Once Personal—l. Gen- 
erally. The nature of extraterritoriality will be- 
come clearer by recalling the conception which has 
been well expressed as ‘‘the ‘personality’ of all 
law, as distinguished from its ‘territoriality,’ which 
prevailed throughout the vast Carlovingian empire 
As stated by another: 
‘«The conception of sovereignty as territorial 1s rela- 
tively modern, and extraterritoriality 1s a surviving 
form of the earlier prevailing conception that it was 
the duty of a sovereign to protect those who swore 


until nearly 1,000 A. D.’’? 


their personal allegiance to him.’’ § 


[§ 3] 2. In the Roman Law. 


diction beyond its own boundaries 
into the territory of another state, 
and exercises the same over its na- 
tionals who, for the time being, may 
be sojourning in the territory of the 
other state. It is usually based up- 
on treaty, but the rights and priv- 
ileges arising therefrom are fre- 
quently amplified by usage and suf- 
ferance.” Wilfiey, J., in Re Allen, 1 
Am. Journ. Int. L. p 1032. 

[a] BExtraterritoriality “denotes a 
fiction (1) by which the house and 
land occupied by a foreign sover- 
eign or his ambassador was treated 
in law as a part of his dominions; 
and that it is a convenient word to 
denote any group of privileges be- 
longing to that class.” Lord Hob- 
house in Secretary of State for For- 
eign Affairs v. Charlesworth, [1901] 
ew Ce 3737-083 -leit” Hall Int. l.\.p 
163 ({14th ed] p 173); Westlake Priv. 
Int. L. (3d ed) p 226]. @) ys Per- 
haps the fiction most celebrated 
among international lawyers is that 
of ex-territoriality. The fiction of 
ex-territoriality is in fact founded 
on a metaphor. A man in a foreign 
country or a ship in foreign waters 
is conceived as still within the lim- 
its of the original sovereignty to 
which. he belonged. Sometimes, it 
has been said, the ship is conceived 
as a portion of the sovereign state 
floating about in the high sea or 
elsewhere. The word seems to have 
been originally used to describe the 
privileges of ambassadors in foreign 
states, and it describes them as vi- 
vidly and on the whole as accurately 
as a metaphor can. The main draw- 
pack to the use of such metaphors 
in legal discussion is that men, and 
particularly lawyers, begin in time 
to conceive the metaphor as having 
an existence of its own, and they 
make it the starting point for new 


{jnferences which themselves are 

often metaphorical.” Maine Int. J 
85, 86. 

ii “The sovereignty of the po- 


tentates of these oriental States, as 
well as of barbarous chieftains, 1S 
recognized to as full an extent as 
that of the Sovereigns of what was 
formerly called ‘Christendom.’ _ The 
basis of the King’s ‘foreign jurisdic- 
tion’ is treaty: and although ‘other 
lawful means’ are recognized aS a 
sound foundation for the exercise of 
the jurisdiction, and indeed have oc- 
casionally to justify ie treaty is 
resorted to wherever possible for its 
establishment. The due observance 
of these treaties is as much regard- 
ed by the Executive, and, if need 
be, enforceable by _ the Courts, as in 
the case of treaties with civilised 
Powers.” Piggott Exterr. (new ed 
1907 4, 

ay ope rights which the King ex- 
-ercises in these countries are not his 


A But the conception 
did not originate during the Middle Ages. For the 
germ of it we must resort, as in the case of so many 
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Roman law.® 
Jus gentium. 


benefits to 


tries.1% 


sovereign rights at all, but are mere- 
ly the delegated rights of the Sov- 
ereign of the country: the Courts 
which are created are not the King’s 
Courts properly so called, but form 
part of the judicial system of the 


country in which ‘they are estab- 
lished.” Piggott Exterr. (new ed 
1907) p 5. 


“The root of the jurisdiction is the 
treaty grant or other matter by 
which the Queen has power and ju- 
risdiction in Zanzibar. She thereby 
becomes an authority in the foreign 
country of Zanzibar, though exercis- 
ing her powers quite independently 
of the will of the Sultan... . But 
throughout the matter Zanzibar re- 
mains foreign territory, and the 
Queen and her officers are acting as 
Zanzibar authorities by virtue of the 
power she has acquired, and which 
is within its limits a sovereign pow~ 
er. It results that a judge acting 
within those limits is a Zanzibar 
judge, and is bound to take judicial 
notice of the Zanzibar law, whatever 
it may be, applicable to the case be- 
fore him.” Lord Hobhouse in Secre- 
tary of State for Foreign Affiairs v. 
Charlesworth, [1901] A. C. 373, 385. 
This last statement is not applica- 
ble, however, to all countries. The 
courts established by the United 
States in China, for example, are 
American, not Chinese. 

~ “Crimes against the law of 
China’ in the ordinance could not be 
held to apply to an extra-territorial 
law of robbery or murder on the 
high seas in the absence of proof 
that China had such a law. It was 
true that England had such a law, 
put it was of a comparatively late 
period; and although a nation might 
make such a law, yet it went beyond 
the general principle of criminal ju- 
risprudence, that the quality of the 
act done depends on the law of the 
place where it is done. But the ex- 
istence of such a law was not to be 


assumed.” Piggott Extrad. (1910) p 
75 [reviewing Atty.-Gen. v. Kwok-A- 
Sine wre tote. Laon. 

710) Tile’ GL.” ‘Rev. 'p' 451). CWig- 
more, reviewing Brown’s ‘Foreign- 
ers in Turkey.” He adds: ‘Instead 


of saying, with the author, that ex- 
territoriality was in ‘accordance with 
usage which became generally rec- 
ognized with the gradual extension 
of commerce,’ we should prefer to 
believe that it was in accord with a 
universal prior custom prevailing in 
the first half of the Middle Ages’). 

“The practice of European govern- 
ments to send officers to reside in 
foreign countries, authorized to ex- 
ercise a limited jurisdiction over ves- 
sels and seamen of their country, to 
watch the interests of their country- 
men and to assist in adjusting their 
disputes and protecting their com- 


ence will not be presumed.® 


other important legal ideas of modern times, to the 


During its first two stages the law 


of Rome was confined in its operation to Romans.’ 
This restriction is expressed in its very nomencla- 
ture, for in its first stage it was known as Jus Quiri- 
tium or law for quirites or patricians,'! and in the 
second as Jus Civile or law for citizens for the 
plebeian revolution had meanwhile extended its 

all’’ 
mained outside the legal pale the large and inereas- 
ing community known as peregrini or foreigners and 
these Rome left to be governed, in their private 
transactions, by the laws of their respective coun- 
As early as 242 B. C. a special judge was 


Romans.!?. But there still re- 


merce, goes back to a very early 
period, even preceding what are 
termed the Middle Ages.’ Ross vy. 


McIntyre, 140 U. S. 458, 462, 11 SCt 
897, 35 L. ed. 585. 

8. Hinckley Am. Cons. Jur. Orient 
pp Li als: 

“Mxtraterritorial jurisdiction is a 
survival of, or a reversion to, the 
time when sovereignty was personal 
rather than territorial, when there 
was a king ox the English .rather 
than a king of England. It means 
the establishment of an imperium 
in imperio.” 1 Journ. Int. L. p 469. 

9. “The so-called system of per- 
sonal law, of the earlier Middle Ages, 
is only a development of the system 
which the Romans had already ob- 
served.” Von Bar Priv. Int. L. (Gil- 
lespie ed) 15. Compare 1 Miltitz 
Manuel des Consuls (1837) c II § IV. 


10. Lobingier Hv. Civ. L. Lect. 
DT, iii. 
11. Not even the plebeian Romans 


were entitled to its benefits. Lobin- 
fier Hy.. Civ... Lect. -11. 
12. Lobingier Ev. Civ. L. Lect. V. 
13. Sohm Rom. L. (3d ed [1907]) 


dist 

“That the law of the foreign coun- 
try should be applied in those cases 
where the legal relations of foreign- 
ers fell to be considered as an in- 
cidental point before a Roman tri- 
bunal, was the necessary result of 
any recognition of intercourse with 
foreigners as a legal intercourse. 
Otherwise, the Roman who acquired 
any goods from a foreign country 
would have had no appeal to the 
right that lay in the foreigner who 
was his author, and trade even with- 
in the empire must have» become 
uncertain. In the same way, in a 
suit where one phase of the dis- 
pute was as to the Roman law of 
citizenship, a question might inci- 
dentally arise as to the validity of 
a marriage concluded between for- 
eigners, and this was determined 
even in a Roman tribunal by the 
law of the foreign country, in so far 
as it was of importance to determine 
it (Gaius i. 92). None of the rules 
of Roman law that had- reference to 
succession could form matters of 
dispute except between Roman cit- 
izens, for there was no succession 
between Romans and _ foreigners. 
Again, in a question of succession as 
between foreigners, a question that 
could only come before a Roman 
court, as an incidental point, the law 
of the foreign country alone could 
be applied, if indeed there was to be 
any recognition at all of succession 
as between foreigners. This is laid 
down by Ulpian (Frag. tit. XX. § 14) 
and by Gaius (iii. sec. 120) in so far 
as the testaments of foreigners and 
obligations transmitted by succession 
are concerned. All this is simply 
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provided known as preetor peregrinus whose jurisdic- 
tion extended to causes where a foreigner was a 
party, much as in the modern mixed courts of Egypt 
and China, jurisdiction over Romans being retained 
by the pretor urbanus.’* In deciding these causes 
the preter peregrinus applied the law in contempla- 
tion of which the parties had contracted,!®> which 
might be, and often was, the law of a foreign coun- 
try. Thus came Rome officially to recognize the 
force, within her own territory, of foreign law. In- 
cidentally this had a tremendous influence upon the 
Roman law which was transformed, by the infusion 
of new doctrines and principles from abroad into 
the jus gentium. But in the present connection it 
is important as marking the beginnings of personal, 
as distinguished from territorial, jurisdiction.1® The 
system was extended to the Germanic tribes which 
later settled in Roman territory and which were al- 
lowed to retain their tribal laws.17 And when, after 
the dissolution of the empire, these barbarians be- 
came the rulers, their Roman subjects continued, nev- 
ertheless, to live under Roman law.!8 A notable in- 
stance was the promulgation about 506 A. D. of the 
Breviarium Alaricianum (Alaric’s Breviary) which 
had been compiled by commissioners appointed by 
Alarie II, king of the Visigoths, for the Roman in- 
habitants of Gaul and Spain, and afterward adopted 
by the Franks for their Roman subjects.1® This 
code, drawn from the classical jurists of Rome, 
ruled the more civilized portion of the community 
while the barbarians lived under their own laws. 
And thus, long before the Middle Ages, the way had 
been prepared for the system which forms the sub- 
ject of this article.?° 

[§ 4] 38. The Consular and Admiralty Tribunals. 
The idea of the pretor peregrinus, the judge admin- 
istering foreign law for the benefit of foreign resi- 
dents, long survived Roman times and gave rise to 
officials like ‘‘jages consuls’’?1 whose function it 
was in part to administer justice among foreign 
merchants and in maritime matters. Among the 
Visigoths it was provided that the causes of foreign 
traders were not to be adjudicated by the local trib- 
unals but by an official of their own termed the 
**Telonarius,’’ whose functions in part resembled 
the pretor peregrinus and who applied the foreign 
law.?? So it is said that about 720 A. D. a maritime 
tribunal similar to that of the admiral in Europe, 
including the function of deciding causes among 
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as 
—— 
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foreign merchants, existed at one of the ports of 
China.?3 

In Italy. Early statutes of Pisa, dating in part 
from 1164, speak of audiences which used to be held 
in front of the Church of St. Michael by consuls of 
the sea and of merchants, constituting a tribunal, 
apparently then long in existence, and having cog- 
nizance of all litigation over maritime affairs.24 At 
Amalfi the office of praetor, as it had existed among 
the Romans, was revived under the name of consul 
and there also existed the Cour de Mer presided 
over by the admiral.2> A charter of Pistoie, one 
of the smaller cities of Tuscany, of 1107, mentions 
the special jurisdiction attaching. to merchants,?¢ 
and in 1128 King Roger I of Sicily granted to Mes- 
sina the right to choose from merchant ship eap- 
tains and traders, experienced in maritime affairs, 
two consuls who were authorized to make regula- 
tions concerning maritime usages and customs and 
the mode of conducting the consulate.27 In Venice 
there existed in the twelfth and thirteenth centuries 
a tribunal known as the magistracy of foreign judges 
which had cognizance of causes between Venetians 
and aliens as well as between the latter alone.28 This 
tribunal was superseded by the consuls of merchants 
and Sopra consoli who had jurisdiction of commer- 
cial causes and even over crimes committed on mer- 
chant ships, and issued writs for the arrest of debt- 
ors at the instance of creditors.2® In Genoa consuls 
sat as early as 1250, and probably earlier, each with 
four citizens to pass on the claims of foreigners and 
to decide maritime causes.2° Consuls of commerce 
with similar powers existed in Florence by 1421, 
and in Rome, in the first half of the sixteenth cen- 
tury and probably much earlier.?4 

In Spain consuls were instituted first at Barcelona 
and afterward in other cities during the Middle 
Ages, exercised jurisdiction in maritime matters, 
and were authorized to make regulations to supple- 
ment the Consulado del Mar.?2 

In France, beginning about the twelfth century, 
consuls of the sea were appointed in several cities, 
particularly Marseilles,?? and later juges consuls 
with jurisdiction over causes involving commercial 
paper and other commercial contracts and insur- 
ance, but not in bankruptcy or criminal matters.3¢4 

In England the Carta Mereatoria of Edward I 
(1302) provided for a judge for merchants, justi- 
clarius mereatoribus,**> while the court of the ad- 


‘ 


explained by the fact that the Ro- 
mans, aS a matter of principle, al- 
lowed the numerous nationalities 
which were subject to them to re- 
tain their own law and a certain 
measure of autonomy.” Von Bar Privy. 
Int. L. (Gillespie ed) pp 13, 14. 

14. Lobingier Ev. Civ. L. Lect. 


XIII. x 
15. Lobingier Ev. Civ. L. Lect. 
XIII. 
16. Durand, Essai de droit inter- 


national prive (Paris [1886] p 38 et 
seq; Von Bar Priv. Int. L. (Gilles- 
pie ed) p 15. 

17; Von Bar, Priv:*Int. Li. .(Gil- 
lespie ed) pp 14, 15, 18; 1 Miltitz 
Manuel des Consuls (1837) p 15. 

18. Von Bar Priv. Int. L. ¢Gil- 
lespie ed) pp 18, 19. 

“Romanis, Romanus, judex erat; 
Gothis, Gothus, et sub diversitate 
judicum una justitia complectaba- 
tur.” Cassiodore, Secretary of Theo- 
doric II [quot 1 Miltitz Manuel des 
Consuls (1837) p 162]. 

19. See Sohm Rom. L. p 1381 et 
seq. See also Howe Civ. L. (2d ed) 
pp 132, 140, 141; 8 Jurid. Rev. p 122; 


7 Jurid. Rev. p 246 et seq; Muirhead 
Rom. L. § 82; Vinegradoff Rom. L. 
Medizval Europe pp 7-14. 

“A rather debased and Germanised 
form of legal custom, engrafted on 
fragments of what had been once a 
system of imperial law.” Vinegradoft 
Rom. L. Medieval Europe pp 9-12. 

20. Von Bar Priv. Int. L. (Gilles- 
pie ed) p 19. 

21. “The term ‘counsel’ derives 
not, as popularly supposed, from the 
high dignitaries of the Roman’ re- 
public but from domestic judicial of- 


ficers, judges consuls, in the prin- 
cipal maritime cities of southern 
Europe during the Middle Ages, 


whose functions were the adjudi- 
cation of commercial disputes and 
the control of the merchant marine.” 
Longford Diplomatists and Consuls, 
Nineteenth Century (May 1919) p 
1000, The name, may, nevertheless, 
be derived from the Roman consul- 
ship of which the prztorship, the 
source of the idea, was an offshoot. 

22. 1 Miltitz Manuel des Consuls 
(18387) p 161. 

23. 5 Journ. Asiatique p 40 [cit 


1 Miltitz Manuel des Consuls (1837) 
p 162 note]. : 

24. 1 Miltitz Manuel des Consuls 
(1837). pp 162, 163. 

25. 1 Miltitz Manuel des Consuls 
(1837) p 163. 

26. 1 Miltitz Manuel des Consuls 
(1837) p 163. 

27. 6 Baluzzo Brief Hist. Messina 
p 174 [cit 1 Miltitz Manuel des Con- 
suls (1837) p 163]. 

28. 1 Miltitz Manuel des Consuls 
(1837) p 164 [cit Marin Civ. and 
Pol. Hist. Venetian Comm. III, II, 
p 179]. 

29. 1 Miltitz Manuel 
(1887) p 164. 

30. 1 Miltitz Manuel 
(1837) pp 165, 166. 

31. 1 Miltitz Manuel 
(1837) p 166. 

32. 1 Miltitz Manuel 
(1837) pp 169-175. 

33. 1 Miltitz Manuel 
(1837) pp 167, 168. : 

34. 1 Miltitz Manuel 
(1837) pp 192-200. 

35. 1 Miltitz Manuel 
(1837) pp 179-181. 


des Consuls 


des Consuls > 
des Consuls 
des Consuls - 
des Consuls 
des Consuls 


des Consuls 


—. Sn 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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miralty, which is very ancient,’ exercised a juris- 
diction similar to that of the consuls in the countries 
already noticed *7 and applied a foreign system of 
> From the institution of judges for foreign- 
ers within the community the way was prepared for 
the sending of similar officials to decide matters aris- 
ing among the subjects of a state residing in for- 
eign lands; and such appears to have been the next 
stage.2® But in Europe, after the sixteenth century, 


law.38 


the conception of jurisdiction as 


formed the basis of the consular system as it then 


36. De Lovio v. Boit, 7 F. Cas. No. 
3,776, 2 Gall. 398, 399 (“If it be 
not of immemorial antiquity as Lord 
Coke supposes, it is almost certain, 
that its origin may be safely as- 
signed in some anteriour age”). 

37. “There can scarcely be the 
slightest doubt, that the admiralty 
of England, and the maritime courts 
of all the other powers of Wurope, 
were formed upon one and the same 
common model; and that their juris- 
diction included the same subjects, 
as the consular courts of the Medi- 
terranean. These courts are de- 
scribed in the Consulato del Mare, as 
having jurisdiction of ‘all controver- 
sies respecting freight; of damages 
to goods shipped; of the wages of 
marines; of the partition of ships 
by public sale; of jettison; of com- 
missions or bailments to masters and 
mariners; of debts contracted by the 
master for the use and necessities of 
his ship; of agreements made by the 
master with merchants, or by mer- 
chants with the master; of goods 
found on the high seas or on the 
shore; of the armament or equip- 
ment of ships, gallies or other ves- 
sels; and generally of all other con- 
tracts declared in the customs of the 


sea.’ Per Story, J., in De Lovio v. 
Boit, 7 F. Cas. No. 3,776, 2 Gall. 
398, 400. 

38. “Therg is strong probability 


of its existence in the reign of Rich- 
ard the first, since the Laws of 
Oleron, which were compiled and 
promulgated by him on his return 
from the Holy Land, have always 
been deemed the laws of the ad- 
miralty, and could not have been 
fully enforced in_any’ other court.” 
Per Story, J., in De Lovio v. Boit, 7 
F. Cas. No. 3,776, 2 Gall. 398, 899: 

39. Borel Origin Funct. Consuls 
Gak 

“The origin of this privilege 
reaches back to the middle ages; that 
is to say, to the time when every 
nation that had commercial dealings 
with otner people obtained for its 
own subjects, in the great marts of 
commerce, and especially in the sea- 
ports, the privilege of being gathered 
together in separate quarters, and 
of being placed under the authority 
of their consuls and under their own 
laws and usages, according to 
which alone they should be judged. 
This system was generally practiced 
all through the middle ages, both in 
the ports of the Mediterranean and 
in those of the Baltic, where com-~ 
merce had greatly developed.” Van 
Dyck Capitulations Ottoman Empire 
(Washington 1881) PD 34. 

“Historically, it is undoubtedly 
true, as shown by numerous author- 
ities quoted by Mr. Warden in his 
treaties on ‘The Origin and Nature 
of Consular Establishments,’ that 
the consul was originally an officer 
of large judicial as well as com- 
mercial powers, exercising entire 
municipal authority over his country- 
men in the country to which he was 
accredited.” Per Bradley, rl fee bg 
Dainese v. Hale, 91°U. S. 18, 15, 28 
L. ed. 190. 

“During those ages these commer- 
cial magistrates, generally desig- 
nated as consuls, possessed to some 
extent a representative character, 
sometimes discharging judicial and 
diplomatic functions. ‘In other than 
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itself.#° 


in vogue.*? 
personal, which 


Christian countries they were, by 
treaty ‘stipulations, usually clothed 
with authority to hear complaints 
against their countrymen and to sit 
in judgment upon them when charged 
with public offenses.” Ross v. Mc- 
Intyre, 140 U. S. 4538, 463, 11 SCt 
897, 35 L. ed, 585. 

40. “The. science and practice of 
the law of nations made immiense 
progress; respect for treaties and 
diplomatic conventions grew apace, 
the rivalries and jealousies till then 
existing between the nations of 
Europe diminished accordingly; and, 
at last, towards the middle of the 
seventeenth century, the system of 
permanent ministers and ambassa- 
dors at foreign courts came in vogue. 
(Kluber, Droit des Gens., tome i, § 2, 
tit. 2, a, 177,.-note 6). All these cir- 
cumstances nécessarily modified the 
consular institution as established 
during the middle ages; there was 
no longer any need that it should 
continue to be clothed with all the 


| privileges and prerogatives thitherto 


bestowed upon it for the security of 
commerce. Trade found protection 
enough either in the improved organ- 
ization of judicial institutions, or 
under the care and tutelage of per- 
manent ambassadors; and aS soon as 
the monarchial power had been con- 
solidated, and when once the rights 
and prerogatives of sovereignty had 
become determined, the withholding 
of foreigners from territorial juris- 
diction had to be considered as a 
usurpation or abridgment of the 
freedom and independence of the ter- 
ritorial sovereignty itself. In short, 
it may be said that, owing to the 
progress of political jnstitutions in 
Europe, there was no longer any 
need there but to provide for the 
local interests of foreign trade by 
the sending of agents intrusted with 
the defense of those intcrests, before 
the inferior authorities of the land. 
Hence, the institution of consular 
judges, as it existed during the mid- 
dle ages, could be very well done 
away with in Europe; and in point 
of fact it was done away with by 
the complete transformation of the 
functions of the ancient consuls, who 
became simple agents invested with 
a few poiice powers over their fel- 
low-citizens, and charged with only 
helping them in the furtherance of 
their commercial interests in those 
countries te which they were sent. 
Consuls in Europe have lost all civil 
and criminal jurisdiction, which is 
exclusively reserved to the local au- 
thorities; nothing is left to them 
but a voluntary jurisdiction, and 
even this is refused them in some 
states. They have thus lost the 
most important of their attributes, 
and with it the high esteem in which 
they were held. From the eminent 
position of judges, chiefs, and pro- 
tectors of their fellow-citizens, and 
representatives of their govern- 
ments, they have passed over to the 
far lower rank of secondary agents 
and been deprived of the privileges 


that belong to public ministers.” 
Ottoman 


Van Dyck Capitulations 

Dnpire (Washington 1881) pp 35, 
36. 

41. See Wheaton Int. L. p_ 217; 
Glass v. The Betsey, 3 Dall. (U. S.) 


6, 1 L. ed. 485. 
“The judicial power of a consul de- 
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existed, underwent a change and with it the system 
itself.4? To-day the consul has no extraterritorial 
jurisdiction except such as is conferred by treaty.*? 

[§ 5] 4. Confirmation by Treaty —a. 
France, and Britain. Accordingly as the doctrine of 
perpetual personal jurisdiction gradually disap- 
peared from the western nations we find them se- 
curing it by treaty in the East,*? where it was still 


Italy, 


Italy. The pioneers in this movement were the 
Italian republics of the Middle Ages.** 


Modern 


pends upen the treaties between the 
nations concerned and the laws of 
the nation the consul represents. 
Dainese v. Hale, 91 U. S. 13, 23 L. ed. 
190. See The Elwine Kreplin,.9 F. 
Cas. No. 4,426, 9 Blatchf. 438. Con- 
sular jurisdiction depends on the gen- 
eral law of nations, subsisting 
treaties between the two govern- 
ments affected by it, and upon the 
obligatory force and activity of the 
rule of reciprocity. 2 Op. Atty.-Gen. 
378. We conclude, therefore, that 
neither under international law, nor 
under the statute law of the United 
States, has a consular officer of a 
foreign government a right to sit as 
judge or arbitrator within our terri- 
tory, and render decrees or orders af- 
fecting personal liberty, which orders 
or decrees the courts of the United 
States are authorized or required to 
enforce, unless the consent of the 
United States to such jurisdiction 
has been given, either by express 
statute or treaty stipulation.” In re 
Aubrey, 26 Fed. 848, 851. 

42. “The considerations which led 
to these treaty stipulations, securing 
immunity from proceedings in local 
Courts, and the substitution of the 
extra-territorial jurisdiction of the 
Courts of the defendant’s own na- 
tion, are not in doubt. Such treaties 
with Eastern nations were well 
known, and had been long in opera- 
tion before the date of the treaty 
with Japan. They had their origin 
in a distrust of the local tribunals, 
and of the systems of law admin- 
istered by them. Wastern ideas in 
these respects were completely out 
of harmony with the views of West- 
ern civilization.” Imperial Japanese 
Govt. v. Peninsular, etc., Steam Nav. 
Co., [1895] A. C. 644, 654. 

43. “This principle of personal or 
national allegiance continued to oper- 
ate much longer in oriental states 
than it did in the states of western 
Europe. It was usually by render- 
ing military service or by the pay- 
ment of tribute that various divisions 
of the oriental nation recognized the 
sovereignty of the central power, and 
the territorial borders of an orien- 
tal state extended as widely as its 
rulers could compel the giving of 
tribute or of military service. In 
this way the rulers in the Levant 
thought of the Huropean traders as 
sufficiently acknowledging their sov- 
ereignty when they paid the taxes 
at the seaport. So also in China and 
Japan, the Europeans, when they had 
paid taxes on their trade, were re- 
garded as having given satisfactory 
recognition of the sovereigns of those 
countries.” Hinckley Am. Cons. Jur. 
Orient p 17. 

44, Amari, I Diplomi arabi_ del 
archivio Florentino (Florence 1863). 

[a] Pisa.—(1) As early as 1154 
we find the Sultan of Bgypt granting 
to the Pisan republic capitulations 
(from capitula, chapters, or articles) 
containing special privileges for 
Pisans at Alexandria, exempting 
them from local jurisdiction for torts 
and debts and their ships from de- 
tention. Hinckley Am. Cons. Jur. 
Orient p 5. (2) “Many fragments of 
those of 1154 are furnished _ in the 
second diploma of the second series 
of Amari’s Arab Diplomas. More- 
over everything warrants us in hold- 
ing that there were others still older 
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Italy in 1861 entered into a treaty with Turkey 
which expressly confirmed ‘‘all the rights, priv- 
ileges, and immunities that have been conferred 
upon Italian subjects and ships by the capitulations 
and treaties formerly concluded between Turkey and 
the states that actually form the Italian King- 
The modern Italian school of jurists is 
also the chief exponent of the extraterritorial theory 


dom:’’ 45 


of criminal jurisdiction.*® 


France as one of the chief crusading nations was 
not in a position to secure capitulations as early as 
did the Italians, but in 1528 the former and the 
Catalonians obtained confirmation of privileges from 


than those.” Van Dyck Capitulations 
Ottoman Hmpire (Washington 1881) 
p) 88. note. (3): Again in 1173 the 
Sultan Saladin entered into a conven- 
tion with Aldebrand, consul of Pisa, 
in which the former recited that he 
had “given orders to my Bajuli, both 
in the past and in the future, that 
they cannot occupy themselves with 
any litigation or matters between the 
merchants without their consent, nor 
institute actions (or instigate ac- 
tions) against the merchants so as 
to delay them.’ Van Dyck Capitula- 
tions Ottoman Empire (Washington 
1881) p 89 (where the editor adds in 
a note: “Out of this provision sprung 
the privilege possessed by all Euro- 
pean nations in the Levant of being 
exempt from the jurisdiction of the 
local tribunals in their lawsuits, and 
of being judged by the consuls ac- 
cording to their own laws and cus- 
toms. This privilege, which still 
continues, will be found more clearly 
set forth in the succeeding Italian 
capitulations, and in those of the 
other nations of Christendom. Be- 
side this privilege the Pisans, the 
Venetians, and others, too, had ob- 
tained an exceptional jurisdiction 
when they had suits with Moslems. 
It was not the Cadi or any other 
ordinary judge, but the lieutenant of 
the Sultan: who had to decide in such 
cases. See Amari Arab Diplomas 
introd. p 62’). 
{b] Wenice.—(1) The 

emperor at Constantinople also 
granted many such privileges. A 
chrysobulum of Alexius III, issued 
in 1199 in favor of Venetians resid- 
ing in the Eastern Empire, contains 
capitula providing for the trial, in 
the court of defendant’s nationality, 
upon documentary evidence, of dis- 
putes arising out of contracts’ be- 
tween Greeks and Venetians. 12 
Tafel & Thomas Urkunden zur 
Alteren Handels—und Staats—ges- 
chichte der Republik Venedig, Fontes 
rerum Austriacarum, Zweite Abtel- 
lung, Diplomataria et Acta pp 273, 
278. (2) “Notwithstanding Austria’s 
suzerainty over Venice, the Venetians 
kept their ancient privileges under 
their own capitulations until 1866 
and, as of old, the chief Venetian 
officer or consul bore the distinctive 
title of baili”” Hinckley Am. Cons. 
Jur. Orient p 13. (3) The procedure 
of the later Roman law was followed 
to a certain extent in the trial of 
these causes. Thomas Gelehrte An- 
zeigen Bulletins (Miinchen Aug. 28, 
1854) pp 19-28 (showing similar fea- 
tures in the treaty of 1207 between 
Venice and France). (4) But the 
actor, plaintiff, was obliged to en- 
ter into an undertaking to permit a 
counterclaim to be pleaded against 
him. 12 Tafel & Thomas Urkuinden 
zur Alteren Handels—und Staats— 
geschichte der Republik Venedig, 
‘Fontes rerum Austriacarum, Zweite 
Abtellung, Diplomataria et. Acta pp 
273, 278. (5) Offenses committed 
within the Venetian quarter of Con- 
stantinople and those committed by 
Venetians generally, unless they im- 
plicated a Greek official, involved 
both nationalities, or caused public 
disturbance, were cognizable by Ven- 


Byzantine 


EXTRATERRITORIALITY 


Britain. 


etian authority only. Id. (6) The ven- 
etians also entered early into treaty 
relations with the Turkish successors 
of the Byzantine_emperors negotiat- 
ing a treaty at Adrianople before the 
fall of Constantinople and again in 
the year following that event and 
confirming extraterritorial privileges. 
Van Dyck Capitulations Ottoman 
Empire (Washington 1881) p 15 
(where the author adds: “These first 
capitulations with the Venetians 
were afterwards confirmed and en- 
larged by the said Mohammed II on 
the 26th January, 1479, the 14th July, 
1480, and in 1481, and by the succeed- 
ing Sultans, Bayazid II, Salim I, and 
Suleiman I, in 1521, 1534, 1539, and 
1540, and by all succeeding sover- 
eigns down to 1733 [see Miltitz 
Manuel des Consuls]”). Compare 
also Secretary Foster to Minister 
Thompson, Nov. 29, 1882, U. S. For. 
Rel. (1892) p 609; 2 Moore Int. L. D. 
p 739. (7) Austria as the conqueror 
of Venice was, for a time, able to in- 
voke these capitulations in her own 
behalf but they have now accrued, 
with similar ones, to the kingdom of 
United Italy. Van Dyck Capitula- 
tions Ottoman Empire (Washington 
1881) pp 17, 19. (8) And on the very 
day of the capture of Constantinople 
the Genoese obtained from its Turk- 
ish conqueror “a letter of privilege 
in the form of a firman.” Van Dyck 
Capitulations Ottoman Empire (Wash- 
ington 1881) p 15 [cit Sauli Della 
Colonia dei Genovesi in Galata, tome 
II lib III p 127]. See Secretary Fos- 
ter to Minister Thompson, Noy. 29, 
1892, U. S. For. Rel. (1892) p 609; 2 
Moore Int. L. D. p 739. (9) Other 
capitulations were granted to Genoa 
by the Porte as late as 1665. See 
Van Dyck Capitulations Ottoman 
Empire (Washington 1881) p 19. (10) 
And in 1825 the kingdom of Sardinia, 
which had meanwhile annexed Genoa, 
secured new capitulations from Tur- 
key. “These capitulations are by no 
means the most complete and de- 
tailed of their kind; and what is still 
more striking is that not the least 
mention is made in them of the an- 
cient capitulations, not even of those 
obtained by Genoa in 1665.’ Van 
Dyke Capitulations Ottoman Empire 
(Washington 1881) p 19. 

[ec] Florence (1) as the political 
and commercial successor of the 
Pisan republic continued its policy 
as regards the Moslem powers and 
in 1488 Lorenzo the Magnificent, 
through his ambassador, Della Stufa, 
secured extensive and valuable con- 
cessions from the Sultan of Egypt 
in the form of capitulation. Van 
Dyck Capitulations Ottoman Empire 
(Washington 1881) p 14 (these ca- 
pitulations set out on 
vide inter alia: “That no Moslem can 
accuse or carry on a suit with the 
Florentine merchants except in the 
tribunal of the president of the 
custom-house; and should the cause 
not be terminated by such president 
accordirg to the rules of justice, it 
is our will that the revision and de- 
cision thereof be referred to our illus- 
trious tribunal. ... Shovld any con- 
troversy or disagreement arise be- 
tween the said Wlorentines, none of 


pp 91-93 pro-| 
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the Mameluke Sultans of Egypt.47 In 1525 Soliman 
II, Sultan of Turkey, and Francis I, King of France, 
concluded a treaty which secured to the subjects 
of the last named extraterritorial privileges during 
the lives of the two sovereigns.4§ 
newed and enlarged at various times and afford the 
basis of corresponding concessions to other powers.*® 
French extraterritorial privileges in China were con- 
firmed in 1844 by the treaty of Whampoa.°° 

Capitulations were granted to England 
as early as 1579 * but, owing to French opposition, 
were of little value.°? Meanwhile the privilege was 
planted in quite another part of the world.. For 


These were re- 


the governors or Moslem judges may 
interfere in their affairs, but juris- 
diction therein belongs to the consul 
of the Florentines; which is to be 
brought in such cases in accordance 
with the legal custom of the Floren- 
tines’). (2) So late as i888, the 
Grand Duchy of Tuscany, which in- 
cluded Florence, obtained -capitula- 
tions from the Ottoman Porte. Van 
Dyck Capitulations Ottoman Empire 
(Washington 1881) p 19. 

{d] Genoa obtained similar extra- 
territorial concessions in a prive- 
legium aurea bulla nostra munitum 
granted by the Emperor Andronicus 
II in 1304. Like the Venetians the 
Genoese lived in separate quarters in 
Galata, then and still a part of Con- 
stantinople, in Smyrna and_ else- 
where, and -were subject solely to 
their own authorities which under- 
took to redress wrongs done by their 
nationals. 2 Historie patriz monu- 
menta, Liber jurium reipublice Gen- 
uensis p 440. 

45. Treaty of 1861; Van Dyck Ca- 
pitulations Ottoman. Hmpire (Wash- 
ington 1881) p 19. These included 
the treaty of 1740 between Turkey 
and Naples. Modern Italy has also 
acquired similar privileges else- 
where, notably in China, where extra- 
territoriality was confirmed in 1866 
by the treaty of Peking. Arts XV— 
XVIII; 2 Treaties Between China and 
Bere States (Shanghai 1908) p 


46. See Von Bar Priv. Int. L. (Gil- 
lespie ed) §§ 28, 29. 

47. Van Dyck Capitulations Otto- 
Te etapine (Washington 1881) pp 

48. 1 De Testa Recueil des traites 
de la Porte Ottomane (Paris 1874) 
p 15. See Kebedgy in Le Revue de 
Droit International XXV. 

49. “The French capitulations 
were afterwards amplified, renewed, 
and confirmed: In 1569, during the 
reign of Selim I and of Charles ix; 
in 1581, during the reign of Murad 
III and of Henry IIT; in 1604, during 
the reign of Ahmed I and of Henry 
IV; in _1673, during the reign of 
Murad IV and of Louis XIV... . . 
Tee French -capitulations deserve 
special consideration, for whilst they 
were originally modeled after the 
pattern of the Italian capitulations 
that precede them so they in their 
turn served aS a model for the suc- 
ceeding capitulations entered into by 
the Porte and the Christian powers.” 
Van Dyke Capitulations Ottoman 
Empire (Washington 1881) pp 15, 16. 
Compare 1 De Testa Recueil des 
traites de la Porte Ottomane (Paris 
1874) p 141; Secretary Foster to 
Minister Thompson, Nov. 29, 1892, 
U. S. For. Rel. (1892) p 609; 2 Moore 
Int. L. Dig. p 739; Feraud-Giraud De 
la juridiction francaise dans leg 
ieee du Levant et Barbarie (Paris 
1 ‘ 

50. Arts XXV-XXVIII; 1 Treaties 
Between China and Foreign States 
(Shanghai 1908)’ pp 572-574. 


51. Van Dyck Capitulations Otto- 
eat Empire (Washington 1881) 
p . 

52. Hinckley Am. Cons. Jur. 


Orient pp il, 12. 
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when the East India Company’s ship Clove reached | persons under their protection’’ should be decided 


Hirado, Japan, in 1613, a ‘‘factory’’®? was estab- 
lished and extraterritoriality granted—‘the right of 
the officials of the factory to punish their own men 
according to their own laws for offenses committed 
on Japanese soil.’’?>* In 1675 capitulations © were 
obtained by the British government from Turkey 
which have been extensively exercised, were con- 
firmed by treaty in 1809, and retained down to the 
present writing. They provided that disputes be- 
tween English subjects must be decided by their own 
ambassador or consul, without intervention of the 
native magistrate.5® Those between an English sub- 
ject and another could not be heard without the pres- 
ence of an interpreter or one of his deputies,®? while 
proceedings against an English subject ‘‘or other per- 
son navigating under their flag’’ for criminal acts 
_were to be conducted in the presence of the ambassa- 
dor or consul of the accused’s nationality.°® British 
extraterritorial privileges in China were confirmed °° 
in 1858 by the treaty of Tientsin. 

[§ 6] b. America—(1) In the Levant. Extra- 
territorial concessions to the United States began to 
be obtained with the earliest period of their exist- 
ence as a nation. Before even the federal constitu- 
tional convention had met, although in the same 
year, a treaty was negotiated by Thomas Barclay, a 
delegate of the commissioners ®° at Paris with the 
then powerful empire of Morocco, which provided 
that disputes between American citizens ‘‘or any 


53. “The ‘Factory’ was an estab- 
lishment tolerated by the State in 


which it was set up, which, appar-/in Paris, 


had signed the treaty of peace of 
1782 with Great Britain were still 
they were authorized by 


by their consul who should receive from the Moroe- 
can government any needed assistance to enforce his 
decisions.*1. The presence of the consul was also 
guaranteed ‘‘in assisting at the trial’’ of an Amer- 
ican for a crime against a Moor,.and vice versa.* 
Somewhat similar concessions were obtained from 
Algiers in 1795,°° and from Tunis in 1797.°* <A cor- 
responding provision in the treaty of 1830 with Tur- 
key,®> secured after long effort,°® was later repu- 
diated by the Turkish government,” but its enforce- 
ment has been insisted upon by the American au- 
thorities,°* and treated as including Egypt.® Juris- 
diction ‘‘of all disputes or suits wherein American 
citizens shall be engaged with each other’’ was 
conferred upon consuls of the United States ac- 
credited to Maskat (Muscat) 7° by a treaty with the 
Sultan thereof in 1833. 

[§ 7] (2) In China. The next and most impor- 
tant acquisition was in China to which country 
America seems to have been the first power to com- 
mission a consul. The other countries do not appear 
to have sent theirs until after the treaty of Nan- 
king in 1842 had opened five great ports to trade.”+ 
But as early as 1790 Major Samuel Shaw,’? who had 
arrived at Canton in 1784 as supereargo of the ship 
Empress, was given a commission‘? as American 
consul at Canton by President Washington. But, 
although having a consul, Americans, as well as oth- 
ers, found it impracticable to live and conduct busi- 


took place, the minister and principal 
consuls of the United States in Tur- 
key (including the Consul-General in 


ently for the convenience of all par- 
ties, was withdrawn, as well as all 
persons therein residing, from’ the 
operation of the local laws. Such an 
establishment existed, I believe, even 
in St. Petersburg.” Piggott Exterr. 
(mew ed 1907) p 174. 

54. Longford (formerly British 
consul) The Story of Old Japan 
(1910) pp 293, 294. 

55. “The most important are those 
concluded by France in 1740 and by 
England at various times from 1675 
to 1809, which are in force at the 
present day and which have served 
as a model for the succeeding treaties 
with other nations.” Secretary Fos- 
ter to Minister Thompson, Nov. 29, 
1892, U. S. For. Rel. (1892) p 609; 2 
Moore Int. L. Dig..p 739. They are 
set out in part in Piggott Exterr. 
(new ed 1907) appendix p 273 et seq. 
Compare 1 British and Foreign State 
Papers pt 1 p 747; Van Dyck Capitu- 
lations Ottoman Empire (Washington 
1881) p 16. A French text is con- 
tained in 7 Dumont Corps universelle 
diplomatique du @Groit des gens (Am- 
sterdam 1781) pt I p 747. 

56. Capitulations (1675) art XVI. 

57. Capitulations (1673) art XV. 

58. Capitulations (1675) art XLII 
(providing also “but they shall hear 
and decide it together without their 
presuming to give them any the least 
molestation, by hearing it alone, con- 
trary to the holy law and _ these 
Capitulations’’). 

59. Apparently they had been exer- 
cised long before. Writing in 1808, Sir 
George Staunton emphasises the ne- 
cessity of “some such arrangement as 
that now subsisting for the regulation 
of the intercourse between the Huro- 
peans and the natives.” Translation 
Ta Ching Lu Li (Chinese Code) p 36. 

Attorney-General Cusking, writing 
of his visit in 1844 said: “In China, 
T found that Great Britain had stipu- 
lated for the absolute exemption of 
her subjects from the jurisdiction of 

the empire; while the Portuguese at- 
' tained the same object through their 
own local jurisdiction at Macao.” 7 
Op. Atty.-Gen. pp 495, 498. 

60. “While the commissioners who 


Congtress to negotiate with the rulers 
of the Barbary States or to empower 


substitutes to negotiate.’ Hinckley 
Am. Cons. Jur. Orient p 19. 

61. Treaty. of Jan. 25, 1887 .(8 
U. S. St. at L. 100 art XX). 

62. Treaty of Jan. 25, 1887 (8 
U.S. St. at L. 100 art XXI). 

63: Treaty. of -Sept. 5, .1795.:°(8 


WS: Statin Lob arise aes V) s 
Jones U. S. Con. Serv. (1906) p 48 
note; 1 Malloy Treaties p 4. 

64. Treaty of Aug., 1797 (8 U.S. 
St. at L. 160 arts XX—XXII); 2 Mal- 
loy Treaties p 1799. Compare 5 Am. 
St. Pap. (Foreign Relations) p 430. 

“Tf litigations and disputes shall 
arise between subjects of the Sublime 
Porte and citizens of the United 
States, the parties shall not be heard, 
nor shall judgment be pronounced, 
unless the American dragoman be 
present. Causes in which the sum 
may exceed 500 piastres shall be sub- 
mitted to the Sublime Porte, to be de- 
cided according to the laws of equity 
and justice. Citizens of the United 
States of America, quietly pursuing 
their commerce, and _  not_ being 
charged or convicted of any crime 
or offense, shall not be molested; 
even when they may have committed 
some offense they shall not be ar- 
rested and put in prison by the local 
authorities, but they shall be tried 
py their minister or consul and pun- 
ished according to their offense; fol- 
lowing, in this respect the usage ob- 
served towards other Franks.” Van 
Dyck Caray ep tarts Empire 
Washington 1 pp ; 4 
( 2 1830 (8 U.S. 


to. Treaty of May 7, 
St. at L. 409 art IV); 2 Malloy 
Treaties p 1319. 

66. Treaties and Conv. between 


the United States and Other Powers 
(Washington 1878) p 1060 et seq. 

67. Jones U. S. Cons. Serv. (1906) 
p 49. See an exhaustive discussion 
of this treaty in 2 Moore Int. L. 
Dig. §§ 283, 284. 


68. 7 Op. Atty.-Gen. p 565 (Cush- 
ing). ‘But see 9 Op. Atty.-Gen. D 
294 (Black). 


doubt that in 1864, 


“We have no L X 
in question 


when the transactions 


Egypt) had all such jurisdiction in 
civil causes between citizens of the 
United States as was permitted by 
the iaws of Turkey or its usages in 
its intercourse with other Christian 
nations.” Per Bradley, J., in Dainese 
vy. Hale, 91.U. S. 13, 23 L.ed. 190: 

69. Dainese v. Hale, 91 U. S. 13, 
23° L. .ed..190. : 

70. Treaty of Sept. 21, 1833 (8 
U. S. St. at L. 458 art IX); 1 Malloy 
Treaties p°-1228 (Muscat then exer- 
cised sovereignty over Zanzibar). 

“This power is to be considered 
rather of a mediatory than of an 
authoritative character. It is only 
to be exercised in cases which will 
not admit of being delayed until the 
return of the parties to the United 
States, or in cases in which upon 
such return the courts of the United 
States could not exercise jurisdiction; 
and even in such cases it is to be 
exercised to no, greater extent than 
the occasion may absolutely require. 
In all cases where you may be called 
upon under the treaty to decide dis- 
putes, you will, with the consent of 
the parties, endeavor to obtain the 
aid of some of your countrymen, if 
any suitable persons of that descrip- 
tion. are within your consulate. In 
your proceedings on such occasions, 
you will take as your guide the man- 
ner of proceedings in like cases in 
the United States, as far as circum- 
stances permit. You will also _ ob- 
serve those principles upon which 
our judicial institutions are founded; 
and will follow the laws of the 
United States and the decisions of 
our courts as far as they may be 
known to you. You will make a 
proper record of your proceedings 
and will report them to this Depart- 
ment.” Secretary Forsyth to_Con- 
sul Waters, April 7, 1836; 2 Moore 
Int. L. Dig. p 594. 

71. 2 Williams Middle Kingdom 


hs 4 
72, A sketch of Major Shaw and 
an account of the voyage appears in 
17 Asia p 13, in an article by John 
Ford entitled “Outward Bound.” 

73, Reprinted in 5 Am, Journ. Int. 
L. p 426. 
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ness under existing native laws which were so fun- | 


damentally different from those to which they had 
been accustomed. The Chinese authorities, too, 
found it annoying and often embarrassing to decide 
questions and dispose of cases involving the rights 
of foreigners, and desired to be relieved of the whole 
burden.“* This was effected for the United States 
by the treaty” signed at Wanghia, a Suburb of 
Macao, on July 3, 1844, the eve of our sixty-eighth 
national anniversary and worthy to rank with events 
commemorated thereby.7® It was drafted by Caleb 
Cushing,’ afterward attorney-general of the United 
States, whose selection has been pronounced ‘‘ most 
fortunate and wise.’’ 78 

[§ 8] (3) In Southern Asia; Borneo. In 1850 
a treaty ’® was negotiated with Borneo which pro- 
vided the most extensive extraterritorial rights ever 
included in any treaty of the United States.®° 

Siam. The second treaty with Siam in 1856 also 
contained an extensive grant to the United States 
of extraterritorial privileges,8! while the one with 
Persia,®* negotiated later in the same year, adhered 
more nearly to previous treaties with near eastern 
countries, leaving disputes between American citi- 
zens, or between them and other foreigners, to con- 
sular jurisdiction, but retaining for the tribunals of 
Persia controversies between her subjects and those 
of the United States. 


74 <As early as 1687, it is re- 
corded, a Chinese official suggested 


Gen. pp 496, 498. 
78. 
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[§ 9] (4) In Japan. The second treaty with 
Japan provided that ‘‘Americans committing of- 
fenses in Japan shall be tried by the American 
Consul General or Consul.’’** A third treaty, 
signed the next year, substantially reincorporated 
this provision §* and added another declaring ‘‘the 
consular courts ... . open to Japanese creditors, to 
enable them to recover their just claims against 
American citizens,’’ thus recognizing the civil juris- 
diction of such courts.*® 

[§ 10] (5) In Other Countries. A treaty with 
Madagascar in 1867 granted ‘‘exclusive civil and 
criminal jurisdiction’’ to the United States over 
American citizens in the former country ;** and this 
grant was renewed in the treaty of 1881.87 America 
was granted full jurisdiction in Samoa‘* in 1878, 
in Korea *® in 1882, and in Zanzibar ° and Tonga 91 
in 1886, thus rounding out all but a full century of 
extraterritorial development. 

[§ 11] B. Survivals—l. Embassies, Etc. Whale 
the theory of personal jurisdiction which results in 
extraterritoriality has generally disappeared, except 
as preserved by treaty, there are some survivals 
from a former age. Thus ambassadors and other 
diplomatic agents enjoy immunity from the laws 
and jurisdiction of the state to which they are ac- 
credited while their official residences and house- 
holds are similarly exempt.°? 


thorities of both countries—a con- 
struction which, in view of the-er- 


that an English offender in China be 
punished by his own national. 
Eames English in China (London 
1909) p 40. See U. S. v. Wiltberger, 
5 Wheat. (U. S.) 76, 5 L. ed. 37 (even 
an offense committed on an Ameri- 
can ship in one of the great tidal 
rivers of China, and only thirty five 
miles from the sea, was punishable 
under Chinese, and not American, 
law). See also Lobingier Bibl. 
Introd. Study of Chinese Law, 26 
Green Bag p 401; 45 Journ. Royal 
Asiatic Soc., North China Branch 
(1914) p 110. 

75. “Its fulness of details and 
clear exhibition of the rights con- 
ceded by the Chinese government to 
foreigners dwelling within its -bor- 
ders, made it the leading authority 
in settling disputes among them un- 


til 1860.” 2 Williams Middle King- 
dom p 567. 5 
[a] Article XKXI of the new 


treaty provided that: “Citizens of 
the United States who may commit 
any crime in China shall be subject 
to be tried-and punished only by the 
consul, or other public functionary 
of the United States, thereto author- 
ized, according to the laws of the 
United States.” 1 Malloy Treaties 

202. 

im [b] Article KXV declared that 
“All questions in regard to rights, 
whether of property or person, aris- 
ing between citizens of the United 
States in China, shall be subject to 
the jurisdiction of, and regulated by 
the authorities of their own govern- 
ment. And all controversies occur- 
ring in China between citizens of the 
United States and the subjects of 
any other Government shall be regu- 
lated by the treaties existing be- 
tween the United States and such 
Governments, respectively, without 
interference on the part of China.” 
1 Malloy Treaties p 203. 

76. 
a transition—the end of the pre- 
paratory period and the beginning 
of recognized official relations be- 
tween the United States and China.” 
Latourette HKarly Rel. Between 
United States and China p 144. 

77. Curtis United States and For. 
Powers (1892) p 256. See 7 Op. Atty.- 


“The treaty of Wanghia marks 


Powers (1892) p 256. 

79. Treaty of June 23, 1850 (10 
U. S. St. at L. 909 art IX); 1 Malloy 
Treaties p 1382. 


an Jones U. S. Cons. Serv. (1906) 
p i 
81. Treaty of May 29, 1856 (11 U. 


S. St. at L. 688, 684 art II); 2 Malloy 
Treaties p 1629. 

82. Treaty of Dec. 13, 1856 (11 U. 
So Stab 1709, 0700 "art. Vo.ee Malloy 
Treaties p 1372. 

83. Treaty of June 17, 1857 (11 U. 
rp Ge tlt ioe Mant IVs) et Malloy 
Treaties p 998 (providing also: “Jap- 
anese committing offences against 
Americans shall be tried by the Jap- 
anese authorities’). 

84. “As will be seen, the language 
of the fourth article of the treaty 
of 1857 is that ‘Americans commit- 
ting offenses in Japan shall be tried,’ 
etc.; while the language of the sixth 
article of the treaty of 1858 is that 
‘Americans committing offenses 
against Japanese shall be tried,’ etc, 
Offenses committed in Japan and of- 
fenses committed against Japanese 
are not necessarily identical in mean- 
ing. The latter standing by itself 
would require a more restricted con- 
struction. But the twelfth article 
of that treaty obviates that. It is 
as follows: ‘Art. XII. Such of the 
provisions of the treaty made by 
Commodore Perry and signed at 
Kanagawa on the 31st of March, 
1854, as conflict with the provisions 
of this treaty are hereby revoked; 
and as all the provisions of a con- 
vention executed by the consul gen- 
eral of the United States and the 
governors of Simoda, on the 17th 
of June, 1857, are incorporated in 
this treaty that Convention is also 
revoked.’ It will thus be perceived 
that the revocation of the treaty of 
1857 was made upon the assumption 
and declaration that all its provisions 
were incorporated into the treaty of 
1858. The revocation must, there- 
fore, be held to be limited to those 
provisions and those only which are 
thus incorporated, that treaty still 
remaining in force as to the unin- 
corporated provisions, This has been 
the practical construction given to 
the alleged revocation by the au- 


For later cases, developments and changes in the law see cumulative Annotations, 


roneous statement as to the incor- 
poration into the new treaty of all 
the provisions of the former one, is 
reasonable and just.” Ross v. McIn- 
tyre, 140 U. S. 453, 466, 11 SCt 879, 
35 L. ed. 581, 

85. Treaty of July 29, 1858 (12 U. 
S. St. at) Ua lob¢uart, Vil) > Malloy 
Treaties p 1000. 

86. Treaty of Febr. 14, 1867 (15 
U. S. St. at L. 492 art.V); 1 Malloy 
Treaties p 1060 (providing also: “All 
disputes and_ differences arising 
within the dominions of her Majesty 
between citizens of the U. S. and 
subjects of Madagascar shall be de- 
cided before the U. S. Consul and an 
officer duly authorized by Her Maj- 
esty’s Government who shall afford 
mutual assistance and every facil- 


ity to each other in recovering 
debts’). 
87. Treaty of May 18, 1881 (22 


SES eu Site abba elit 
Malloy Treaties p 1067. 

88. Treaty of Jan. 17, 1878 (20 
U. S. St. at L. 704 art IV); 2 Malloy 


Treaties p 1574. 

89. Treaty of May 2, 1882 (23 U. 
Soin ated Toleart IV); 2 Malloy 
Treaties p 334. This has never been 
formally surrendered and so late as 
June 30, 1906 congress provided 
“that appeal may be taken to the 
United States court for China from 
any final judgment of the consular 
courts of the United States in Korea 
so long as the right of extraterri- 
toriality shall obtain in favor of. the 


957 art VI 2); 


United States.” 34 U. S, St. at L. 
ce 3934 § 2. 
90. Treaty of July 3, 1886 (25 U. 


S. St. at L. 1439 art II); 2 Malloy 
Treaties p 1899. 

91. Treaty of Oct. 2, 1886 (25 WU. 
S. St. at L. 1442 art XII); 2 Malloy - 
Treaties p 1781. 

92. See Ambassadors and Consuls 
ZCre Jen De bor: 

“The position of an ambassador 
with reference to the jurisdiction of 
the country to whose Sovereign he 
is accredited is, in theory, precisely 
identical with that of a person who 
is withdrawn from the jurisdiction 
of the country in which he resides, 
The two privileges rest on different 
grounds; the one is granted by cour- 


Se ee 
same title, page and note number, 


8§ 12-14] 


-[§ 12] 2. Ships. 


vessels of its nationals.°* 


[§ 13] 3. Criminal Law. According to the le- 
gal theory prevailing in parts of continental Europe, 
and in quarters deriving their jurisprudence there- 
from, the penal laws of a sovereign state apply to 
offenses committed against its nationals, even in 
foreign territory; and the offender is subject to its 
jurisdiction.®°* Moreover, punishment imposed in the 
forum delicti commissi is not, under this theory, 
considered a bar to further punishment by the soy- 
ereign state of the offended party.** 
Saxon countries this theory is generally repudiated 
and penal laws are treated as having generally no 
greater extraterritorial force than others.°* The two 


tesy, the other by treaty. They 
differ in degree; the one being al- 
most complete and uniform, while 
the other is partial and varies in 
different Oriental States. They dif- 
fer too in the resulting relations to 
the home Government, and the man- 
ner in which laws may be passed af- 
fecting those who enjoy the privi- 
leges. But they have this funda- 
mental fact in common; the ordinary 
consequences of residence in a for- 
eign country do not attach, juris- 
diction being waived, in greater or 
less degree, by the Soverign Au- 
thority of that country.’’ Moore Int. 
L. pp 85, 86; Piggott Exterr. (new ed 
1907) p 3. 

93. “When the crime is not com- 
mitted on the high seas, but while 
the ship is in territorial waters, then 
it is necessary to distinguish be- 
tween ships of war and merchant- 
men. In the first case, the principle 
of exterritoriality covers the ship 
from all foreign intervention or in- 
vestigation. . . . In the second case, 
when the crime has been committed 
on board a merchantman in a for- 
eign port, the resolution is different, 
because the condition of a merchant- 
man in a foreign port is different 
from that of a man-of-war. The rule 
in these cases, in default of treaties 
or inducements or reciprocity deter- 
mining it, is, that if the offence af- 
fects only the interior discipline of 
the ship, without disturbing | nor 
compromitting the tranquillity of the 
port, the local authority ought to 
declare itself incompetent unless its 
assistance is requested, because the 
true regulator of these questions, in 
which the local authority has no in- 
1 Riquelme 


terest, is the consul.” 
Derecho Internacional pD 245. See 
infra §§ 40-43. See also Admiralty 1 
CG sep i244. é 

94. 2 Moore Int. lL. Dig. PD 236; 


Snow Cas. Int. L. p 174 note (“There 
is a large number of codes which 
take jurisdiction of offenses against 
the state committed by them [for- 
eigners] in foreign states; and a 
lesser number which go further and 
extend their jurisdiction to offenses 
against individuals’). See also Con- 
flict of Laws §8§ 5, 23; Courts 


In France.—See Journ. du 
Droit Internationale Prive (1881) 
p 96 (limited). snne French code 
authorizes the prosecution of for- 
eigners for offenses outside of the 
territory of France, only in the ex- 
ceptional cases of crimes against the 
safety of the state, and of counter- 
feiting the seal of the state, na- 
tional moneys having circulation, na- 
tional papers or bank bills author- 
Not only is the law 
was decided by the 
France hs rahe 
i is fully set fort n 
in a case which is y ites 
with the pecan ticn of the 
above mentioned, 
RUHR are without power to judge 


2] 2. Another important survival 
is the jurisdiction which a sovereign state exercises 
over its own ships of war and over the merchant 
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célébre °? where 


In Anglo- 
[§ 14] 


courts for aliens 


foreigners for acts committed by 
them in a foreign country; that their 
incompetence in this regard is ab- 
solute and permanent; that it can 


-be waived neither by the silence nor 


by the consent of the accused; that 
the right to punish emanates from 
the right of sovereignty, which does 
not extend beyond the limits of the 
territory, and that the incompetence 
of the French tribunals, as above 
stated, exists always and to the 
same degree in every stage of the 
proceedings.” Secretary Bayard_to 
Mr. Connery, Nov. 1, 1887, U. S. For. 
Rel. (1887) p 750; 2 Moore Int. L. 
Dig. p 237. 

[b] Im Greece—See Snow Cas. 
Int. L. p 174 note. “The only as- 
sertion I have found in the legisla- 
tion-of Europe of a general jurisdic- 
tion by one state of offenses com- 
mitted abroad by foreigners against 
subjects is in the cases of Greece 
and Russia. The legislation of these 
countries gives to the judicial tri- 
bunals general jurisdiction over such 
offenses.” Secretary Bayard to Mr. 
Connery, Nov. 1, 1887, U._S. For. Rel. 
(1887) p 751; 2 Moore Int. L. Dig. 


236. 

[ec] In Italy.—See Snow Cas. Int. 
L. p 174 note; 2 Moore Int. L. Dig. 

236. See Von Bar Priv. Int. L. 
(Gillespie ed) p 62 (on the views of 
the Italian jurists); Woolsey Int. L. 
p 76 (referring specifically to Sar- 
dinia). F 

{d] In Japan.—“This law is ap- 
plicable to Japanese Subjects who 
have committed the following of- 
fences outside the Empire (enumera- 
tion). This law also applies to for- 
eigners . who have committed of- 
fences mentioned in the preceding 
paragraph against Japanese Subjects 
outside the Empire.” Pen. Code (De 
Becker Transl. [1907] § 3). See 
Lobingier New Japanese Penal Code 
and its Doctrine of Extraterritorial 
Jurisdiction, 2 Am. Journ. Int. R 

845, The Japanese had hardly 
secured the surrender of extraterri- 
toriality (1899) in their own coun- 
try before they began. to claim a 
similar privilege, aS regards the 
criminal law in every other coun- 


try. 

Tel In Mexico.—See Snow 
Int. L. p 174 note. “Mr. Romero 
[Minister to Mexico] produced to me 
the Mexican Law, article 186, where- 
by jurisdiction is assumed by Mex- 
ico for crimes committed against 
Mexicans within the United States 
or any foreign country, and under 
this he maintains the publication of 
a libel in Texas was _ made cognizable 
and punishable in Mexico.” Secre- 
tary Bayard to Mr. Jackson, July 


Cas. 


27, 1886. See also 2 Wharton Int. 
L. Dig. p 441. 
95. “Even though the case may 


have been adjudicated upon in a for- 
eign country and a final and conclu- 
sive judgment rendered in respect to 
same, this shall be no bar to the in- 
stitution of entirely new proceed- 
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theories came into conflict in an international cause 


an American citizen had been ar- 


rested and imprisoned in Mexico for an alleged libel 
published in Texas. 
manded his ‘‘instant release’’ °§ and when met with 
the Mexican claim of extraterritorial criminal juris- 
diction °° repudiated it. 
sequently released by the Mexican authorities on a 
ground ostensibly different from that contended for 
by the American government,’’? and about a dozen 
years later a treaty was effected between the two 
governments by which each agreed ‘‘not to assume 
jurisdiction in the punishment of crimes committed 
exclusively within the territory of the other’’ ex- 
cept the embezzlement of public funds.® 

4. Other Instances. In Spain special 


The American government de- 


The prisoner ‘‘was sub- 


were long maintained and subjects 


ings and the infliction of punish- 
ment for the same act (in Japan). 
If, however, the offender has already 
undergone the punishment to which 
he was sentenced in a foreign coun- 
try, or any portion thereof, the Court 
may either reduce the penalty or 
remit the execution thereof.” Jap- 
anese Pen. Code (De Becker Transl. 
[1907]. § 5). 

96. See Conflict of Laws § 23; 
Criminal Law §§ 169, 198, 216. 

_ [a]. “All crime is local. The jur- 
isdiction over the crime belongs to 
the country where the crime is com- 
mitted, and, except over her own 
subject, Her Majesty and the Impe- 
rial Legislature has no power what- 
ever.” Halsbury, L. C., in Macleod 
v. Atty.-Gen. for New South Wales, 
[1891] A. C. 455, 458. See also Fol- 
liott v. Ogden, 1 H. Bl. 123, 135, 126 
Reprint 75; Wolff v. Oxholm, 6 M. & 
S. 92, 105 Reprint 1177. 

97. Cutting’s Case, Report by Dr. 
John Bassett Moore (1887). 

_“On June 18 last A. K, Cutting 
citizen of the United States, who for 
the preceding eighteen months had 
been a resident ‘off and on,’ of El Paso 
del Norte, Mexico, and as to whose 
character for respectability strong 
evidence has been adduced, published 
in a newspaper of El Paso, Tex., a 
card commenting on certain proceed- 
ings of Emigdio Medina, a citizen 
of Mexico, with whom Mr. Cutting 
has been in controversy. For this 
publication Mr. Cutting was impris- 
oned on the 22d of June last, at El 
Paso del Norte, in Mexico.” Secre- 
tary Bayard to Mr. Jackson, July 20, 
1886; 2 Wharton Int. L. Dig. p 439; 


Senate Ex, Doc. (49th Congr. 1st 
Sess.) p 224, 
98. Secretary Bayard to Mr. Jack- 


son, July 30, 1886; 2 Wharton Int. 
L. Dig. p 439; Senate Ex. Doc. (49th 
Congr. 1st Sess,) p 224. 

99. 2 Wharton Int. L. Dig. p 439; 
Senate Ex. Doc. (49th Congr. 1st 
Sess.) p 224. 

1. Secretary Bayard to Mr. Jack- 
son, July 20, 1886; Secretary Bayard 
to Mr. Connery, Nov. 1, 1887; Moore 
Int, -ke Dig. 235-9 U. .S.. HorseRel. 
(1887) p 751; 2 Wharton Int. L. Dig. 
pp 439-441. 

“In the absence of any treaty of 
amity between the United States and 
Mexico providing for the trial of the 
citizens of the two countries re- 
spectively, the rules of international 
law would forbid the assumption of 
such power by Mexico as is contained 
in the Penal Code, article 186, above 
cited. The existence of such power 
was and is denied by the United 
States.” Secretary Bayard to Mr. 
Jackson, July 20, 1886; 2 Wharton 
Int. L. Dig. p 441. 

2, Lobingier New Japanese Penal 
Code and its Doctrine of Extraterri- 
torial Jurisdiction, 3 Am. Journ. Int. 
L. p 847. 

3. Treaty of Febr. 22, 1899 (31 
i _S...St) at L.-1820 arts, ID narel3; 
III); 1 Malloy Treaties p 1186. 
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of certain powers like Morocco,t Turkey, and Tri- 
poli,® have, at least until recently, been accorded 
In Algeria the French 
government leaves the Moslem and Jewish com- 
munities each to live under its own law.’ 
somewhat similar situation prevails as regards the 
Hindus and Moslems of British India.® 
privilege has long been extended by the American 
government to the aborigines within its territory.° 
In Italy such privileges are secured to the Vatican, 
the Lateran church, and the papal villa at Castel 


extraterritorial privileges. 


Gandolfo, by act of parliament.?° 


distinguished group of modern jurists who contend 
for the extraterritoriality of all law relative to cer- 


tain subjects.1 


[§ 15] C. Termination. 


4 1 Riquelme Derecho Publico 
Internacional (Madrid 1849) p 391. 
5. 1 Riquelme Derecho Publico 


Internacional (Madrid 1849) p 391; 
Treaty of Sept. 14, 1782, confirmed 
by treaty of March 2, 1840; Cantillo 
Tratados (Madrid 1848) pp 569, 590. 

6. Treaty of Sept. 10, 1784; Can- 
tillo Tratados (Madrid 1843) p 887, 

7. Senatorial Decree of July 14, 
1865 arts I, II; Von Bar Priv. Int. 
L. (Gillespie ed) p 20 note. 

8. Westlake Priv. Int. L. (4th ed) 
pp 312, 313. 

“By the law established in India, 
the members of certain castes and 
creeds are, in many important re- 
Spects, governed by their own vpe- 
culiar rules and customs, so that an 
Indian domicil of succession may 
involve the application of Hindu or 
Mahomedan law.” Abd-Ul-Messih v. 
re 13 App. Cas. 431, 440, 5 ERC 
772. 


9. U.S. v. Rogers, 4 How. (U. S.) 
567, 11 L. ed. 1105; U. S. v. Rags- 
dale, 27 F. Cas. No. 16,113, Hempst. 
479. See 2 Op. Atty.-Gen. p 693; 
Wall v. Williamson, 8 Ala. 48, Beale 
Cas. Confl. Laws 77; Roche vy. Wash- 
ington, 19 Ind. 53, 81 AmD 376, 2 
Beale Cas. Confl. Laws 81. 


10. Law of May 13, 1871. 
11. “From an international point 
of view, continuity necessarily im- 


plies extraterritoriality, generality of 
application, territoriality. ... For a 
law to be truly continuous, it must 
apply under ali circumstances to 
the person subject to it, it must 
follow him abroad when he ieaves 
his country, and it must rule all his 
affairs there as well as in his own 
country. . To take the common 
example of a law of capacity: sup- 
pose it ceases to apply to a person 
when he leaves his own country, or 
that it only remains inapplicable to 
such of the person’s property és is 
situated in a foreign country, and it 
will be clear that the law misses its 
object because it misses continuity 
of effect. . One can see that if, 
in the case of the same person, a 
period of complete incapacity is fol- 
lowed by a period of limited capac- 
ity, all the results that the legisla- 
tor might attain by the rules he es- 
tablished will be forever compromised 
by the breach of continuity which 
will be produced in the application 
of, the rule. In the same way gen- 
erality is inseparable from  terri- 
toriality. . . . Laws for individual 
protection should be extraterritorial. 
This is in fact implicitly included 
in the very idea of protection. For 
protection to be efficacious it must 
be complete, or, to return to fa- 
miliar terms, continuous. It should 
be continuous in time and space; 
suffer no interruption, for one mo- 
ment of interruption always compro- 


For later cases, developments and changes in the law see 


Extraterritoriality, 
when guaranteed by treaty, can of course be ter- 
minated only by the same means.!? 
stances this has taken place when the territory 
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ject.18 


And a | 1899. 


The same 


same date.1? 
There is also a 


In most in- 


mises, and may suffice to ruin the 
effect of long continued protection. 
It must be continuous in space, by 
which we understand that the per- 
son should be protected everywhere; 
and if, as often happens, he owns 
goods in several countries, thus sub- 
jected in fact to several different 
sovereignties, the law which protects 
him should extend to all his inter- 
ests in spite of differences in the 
laws which complicate matters. All 
protection is armor, which does. not 
fulfil its office unless it is without 
flaw. Pillet Essai d’un systeme gen- 
eral des solution de conflits de lois,” 
21 Clunet (1894) pp 417, 711. 

12. Tunis was annexed to France 
about 1881 but the treaty by which 


the United States renounced extra- 
territorial rights was not signed 
until 1904 (U. S. For. Rel. [1904] 


p 304). In 1882 the department of 
state expressed the view, with ref- 
erence to the proposal of France to 
extend French judicial tribunals and 
procedure to Tunis, that the assent 
of congress would be necessary to 
enable the United States to renounce 
its jurisdiction. Mr. Frelinghuysen, 
Sec. of State, to Mr. West, Brit. 
Min., Dec. 23, 1882, For. Rel. (1883) 
p 483; 2 Moore Int. L. Dig. p 688. But 
see the case of Madagascar, 2 Moore 
Int. L. Dig. pp 637, 638. 

Upon entering the World War in 
1914 the Turkish government “de- 
nounced” the capitulations and de- 
clared them abolished; but none of 
the powers previously enjoying them 
agreed to this and after Turkey her- 
self “capitulated” the enjoyment of 
the capitulations was automatically 
resumed, at least until the territory 
in question passed to a new sover- 
eignty. : 

13. For example Zanzibar, an- 
nexed to Great Britain, and treaty 
between the latter and the United 
States, which relinquished jurisdic- 
tion to the British courts, Febr. 25, 
1905. 2 Moore Int. L. Dig. p 638. 

14. Treaty of Nov. 22, 1894 (29 
U. S. St. at L. 853 art XVIII); 2 Mal- 
loy Treaties p 1035. 

_la] For Great Britain “this aboli- 
tion was effected by the Order in 
Council of 7th October, 1899, which 
suspended the operation of the exist- 
ine ‘China and Japan’ and ‘China, 
Japan and Corea’ Orders in Japan as 
from 4th August, 1899. Practically 
all these Orders were abrogated by 
the ‘China and Corea Order, 1904,’” 
Piggott Exterr. (new ed 1907) p 64. 


[b] The French and Austrian 
treaties took effect on Aug. 4; the 
American treaty on July 17. See 2 


Moore Int. L. Dig. § 281. 

15. Thus the commercial treaty 
of 1902 with Great Britain recited 
that “China having expressed a 
strong desire to reform her judicial 


= 
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subject thereto was annexed to another not so sub- 
In Japan, however, voluntary surrender of 
extraterritoriality by the powers enjoying it was 
announced as early as 1894 '* and finally effected in 
Certain treaties between China and other 
powers contain conditional clauses looking to the 
same result;* and the same is true with respect 
to clauses appearing in the commercial treaty of 
1903 between the 
that between the United States and Japan of the 
The treaty of 1908 with Sweden ex- 
presses that power’s willingness to do so ‘‘as soon 
as all other treaty powers have agreed to relinquish 
their extraterritorial rights.’’?+8 These guarded re- 
citals express the good will of the powers toward 
China but the reform which is the essential eondi- 
tion of the proposed surrender’is one which in the 
last analysis China must work out for herself and 
as yet it can seareely be said to have begun.?® 


United States and China,'® and in 


System and to bring it into accord 
with that of Western nations, Great 
Britain agrees to give every assist- 
ance to such reform, and she will 
also be prepared to relinquish her 
extra-territorial rights when she is 
Satisfied that the state of the Chinese 
laws, the arrangement for their ad- 
ministration, and other considera- 
tions warrant her in so doing.” Art 
XII; 1 Treaties Between China and 
Foreign States (Shanghai 1908) 
p 365. By the same treaty “China 
agrees to take the necessary steps 
to provide for a uniform national 
cginage which shall be legal tender 
in payment of all duties, taxes and 
other obligations throughout the Em- 
pire by British as well as Chinese 
subjects.” Art. II; 1 Treaties Be- 
tween China and Foreign States 
(Shanghai 1908) p 352. But this has 
hardly been seriously attempted. 

16. Art XV; 1 Treaties Between 
China and Foreign States (Shanghai 
1908) p 547. By another article (IX) 
of this treaty China “now agrees to 
fully: protect any eitizen, firm or 
corporation of the Wnited States in 
the exclusive use in the Empire of 
China of any lawful trade-mark to 
the exclusive use of which in the 
United States they are entitled, or 
which they have adopted and used, 
or intend to adopt and use as soon 
as registered, for exclusive use with- 
in the Empire of China.” But in- 
fringements of such trade-marks are 
still of every day occurrence. 

17. Art XI; 2 Treaties Between 
China and Foreign States (Shanghai 
1908) p 1850. The Treaty of 1915 
between Japan and China “Respect- 
ing South Manchuria and Eastern 
Inner Mongolia” recites “When, in 
future, the judicial system in the 
said region is. completely reformed, 
all civil and criminal cases concern- 
ing Japanese subjects shall be tried 
and adjudicated entirely by Chinese 


law courts.”  Tyau, Leg. Obl. aris- 
ing out of Treaty Rel. Between 


China and Other States (Shanghai 
1917) p 229. 

18. Art X. See Tyau Leg. Obl. 
arising out of Treaty Rel, Between 
China and Other States (Shanghai 
1917) p 56 note, 

19. A system of courts has been 
established, on paper, but the ac- 
counts of them to date have not 
been flattering. The Shanghai Ga- 
zette, a Chinese newspaper, -in its 
issue of May 15, 1918, quotes the 
following description of the actual 
administration of justice in the in- 
terior of China: “ ‘You people in 
the Ports know nothing of the state 
of the interior,’ writes a Honan cor- 
respondent to a Hankow paper. 
‘There is no redress. One man has 
just gone to Kaifeng to appeal. He 
sold a mule, and the purchaser re-. 


cumulative Annotations, same title, page and note number, 


§§ 16-18] 


[§ 16] A. What Laws Extend—l. In General. 
The laws which govern an alien residing in an extra- 
territorial country are, according to one theory,?° the 
laws of that country. But while their sanction may 
derive from the latter they actually owe their origin 
to the iegislative authority of the alien’s country, 
which determines what portion of its laws extends. 
For not all the laws of any country operate extra- 
territorially. In every legal system there are many 
laws which are inherently local and which cannot 
well be applied outside the territorial boundaries of 
the country whose legislature necessarily determines 


what laws are to extend.” 


[§ 17] 2. French. Under the French form of 
extraterritoriality five classes of laws have been 
found 2? applicable in the countries affected, namely: 
(1) Those expressly so providing;*? (2) those per- 
taining to personal status and capacity;?* (3) the 
common law contained in the codes and general acts 
in so far as they are not inconsistent with special 


fused to pay or return the mule. He 
foolishly went to the Boxer magis- 
trate who fined him $200 and let 
the swindler keep the mule.’” A law 
codification commission has been at 
work for some time but as yet but 
one code (penal) has been put in 
force and that provisionally. The 
other Chinese laws are in a chaotic 
state. 

20. “The law to which he would 
be subject would be none the less 
the law of China because it provides 
that persons of British and Ameri- 
can nationality shall be governed by 
such laws as their respective coun- 
tries may enact to govern their na- 
tionals in China. The legislative 
power of China extends to all per- 
sons and things within the territorial 
limits of the Empire; the British 
Parliament in legislating for British 
nationals in China acts merely_un- 
der a delegation of authority. Such 
laws are operative within the_ter- 
ritory of China only because China 
recognizes them as part of the law 
of the land. The Chinese law sub- 
jects certain persons owing alle- 
giance to a foreign government to 
rules of law which may differ from 
those that are applied to persons of 
Chinese nationality, just as the com- 
mon law subjects certain transac- 
tions having their origin in foreign 
countries to rules of law which may 
differ from those that are applied to 
transactions taking place in the 
forum. Nor is the principle affected 
by the circumstance that this law 
is administered by officials appoint- 
ed by a foreign government.” Hube- 
rich Domicile of Privileged Foreign- 
ers, 24 Law Quart. Rev. pp 440, 444, 
448. The department of state never- 
theless approved the enforcement by 
the consul general at Shanghai of 
municipal regulations adopted by its 
“pate-payers.”’ ‘The ordinances of 
the municipality of Shanghai, al- 
though dependent for their opera- 
tion as to citizens of the United 
States upon the approval of the min- 
ister of this Government in China, 
are conceived to present in one as- 
pect a different question from that 
of the power of the minister of the 
United States as to criminal legisla- 
tion. The municipality of Shanghai 
is understood to have been organ- 
ized by the voluntary action of the 
foreign residents (of certain na- 
tionalities), or such of (those resi- 
dents) aS were owners Or renters of 
land, for che purpose of exercising 
such local powers for the preserva- 
- tion of the order and morals of the 
community as are usually enjoyed 
by municipal bodies. In the United 
States, where government is reduced 
to a legal system, these powers of 
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Acts. 


local police rest on charters granted 
by the supreme legislative authority 
of the State; but it is not difficult to 
conceive of a case in which a com- 
munity outside of any general sys- 
tem of law might organize a gov- 
ernment and adopt rules and regu- 
lations which would be recognized as 
valid on the ground of the right of 
self-preservation, which is inherent 
in people everywhere. In this light 
may be regarded the municipal or- 
dinances of Shanghai. The foreign 
settlement not being subject to the 
laws of China, and the legal systems 
of the respective foreign powers rep- 
resented there being not only dis- 
similar inter se, but insufficient to 
meet the local needs, it became nec- 
essary for the local residents in- 
terested in the preservation of peace 
and order to supply the deficiency. 
American citizens residing in Shang- 
hai enjoy, in common with other 
persons composing the foreign settle- 
ment, all the rights, privileges, and 
protection which the municipal gov- 
ernment affords; and as they go 
there voluntarily, and presumptively 
for the advancement of their per- 
sonal interests, they may reasonably 
be held to observe such police regu- 
lations as are not inconsistent with 
their rights under the laws of the 
United States. It is true that this 
reasoning is not conclusive as to 
the strict legal authority of the con- 
sul-general of the United States to 
enforce such regulations; but, taken 
in connection with the fact that at 
present American citizens in Shang- 
hai are not subject to any judicial 
control except that of the consul- 
general of the United States, it af- 
fords a basis upon which his en- 
forcement of the municipal regula- 
tions may be justified.” Secretary 
Bayard to Minister Denby, March 45 
1887, 2 Moore Int. L. Dig. pp 649, 
650. 

“A report made to Congress by 
my predecessor, Mr. Seward (a copy 
of which is inclosed), shows that it 
has been the habit of this Depart- 
ment to regard the judicial power 
of our consular officers in Japan as 
resting upon the assent of the Gov- 
ernment of that Kingdom, whether 
expressed by formal convention or 
by tacit acquiescence in the notori- 
ous practice of the consular courts. 
In other words, they were esteemed 
somewhat in the same light as they 
would have been if they were con- 
stituted by the Mikado with Ameri- 
can citizens as judges, and with all 
the authority with which a Japanese 
tribunal is invested in respect to the 
native subjects of Japan, to the ex- 
tent that our Government will ad- 
mit a jurisdiction understood to be 
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laws relating to consular jurisdiction;?> (4) inter- 
national treaties, provided they contain no contrary 
restriction and that notice is given to the Nether- 
lands government of the intention to extend their 
provisions beyond home territory ;7° (5) special laws 
when they are not incompatible with local institu- 
tions or when they do not require nonexistent ma- 
chinery.2” It will be seen, therefore, that the French 
theory of extraterritoriality requires a consideration 
of practically every law on its own merits.7® 

[§ 18] 3. British — a. 
The exercise of extraterritorial rights by the 
British Empire has long been governed by a series 
of statutes known as ‘‘Foreign Jurisdiction Acts,’’ 
the first of which was passed in 1843,?® while that 
now in force dates from 1890.°° 
ize the British sovereign ‘‘to hold, exercise and en- 
joy any jurisdiction’’ he may previously have had 
‘‘within a foreign country in the same and ample 
manner as if ... acquired ... by the cession or 


Foreign Jurisdiction 


These acts author- 


extremely arbitrary. They were, so 
to speak, the agents of a despotism, 
only restrained by such safeguards 
as our own Government may inter- 
pose for the protection of citizens 
who come within its sway. Between 
this view and that which would re- 
gard our consular courts as _ possess- 
ing only that authority which has 
been conferred upon them in express 
terms by Congress there is a wide 
margin.’ Secretary Fish to Minis- 
ter De Long, Dec. 20, 1870, 2 Moore 
Tat, .2Dig.. pp) 6183 619. 


21. See Conflict of Laws § 23. 

22. De Marsoulies Application des 
lois francaises dans les établisse- 
ment consulaires (Shanghai 1917) 
Dds 

23. For example Fundamental 


Edict of June 1778 (regarding judi- 
cial and police functions of consuls); 
Laws of May 28, 1836 and July 8, 
1852 (relative to the prosecution of 
crimes and offenses and to consular 
jurisdiction in certain countries). 

24. French Civ. Code art’ 3 (ex- 
pressedly providing that such laws 
govern French citizens, although re- 
siding abroad). | 

25. For example the provisions of 
the code of civil procedure are not 
applicable before consular tribunals 
except as they are consistent with 
the edition of 1778. Sentence Cour 
de Cassation, April 30, 1862 (Sirey 
67, 1, 4389). 

[a] So the Spanish Law of Civil 
Procedure when applicable to the 
Philippines provided (art 55) that 
certain of its provisions were not 


to govern Spanish consuls in the 
exercise of their jurisdiction in 
China. 

ae Hague Conv. (July 17, 1905) 
p : 

27. For example the _ electoral 
laws. The law of Dec. 19, 1907, rel- 


ative to the supervision or control 
of savings societies, was held inap- 
plicable by the French consular 
court of Shanghai (Oct. 19, 1907). 

28. {a] Date of taking effect.— 
French laws are construed as hayv- 
ing extraterritorial force from the 
date when notice of their promul- 
gation reaches the country in ques- 
tion. BRouet v. Schiff, Journ. du Pa- 
jais (1891) p 721, 1 Beale Cas. Conf. 
Laws p : 

29. St.6 & 7 Vict. c 94. “All the 
fundamental rules of law which are 
bottomed in allegiance and in juris- 
diction, whether of Parliament or of 
the courts, are as applicable to 
oriental, or so-called barbarous coun- 
tries, and to British subjects resi- 
dent or being therein, as to civilized 
States.” Piggott Exterr. (new ed 
1907) pp 3, 4. 

30. St. 538 & 54 Vict. c 37. 
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conquest of territory.’?*! The sovereign’s terri- 
torial and extraterritorial jurisdiction are therefore 
placed on the same footing *” in this respect, and he 
is empowered by order in council to direct that cer- 
tain statutes 8 ‘‘shall extend with or without any 
exceptions, adaptations, or modifications in the or- 
der mentioned, to any foreign country in which for 
the time being’’ he ‘‘has jurisdiction.’’** Acting 
under the authority thus conferred ‘‘the King in 
Council in various Orders issued from time to time’’ 
has legislated for his subjects overseas.®® 

[§ 19] b. Civil Jurisdiction. The ‘‘China and 
Corea Order in Council’’ of Oct. 24, 1904 regulates 
the exercise of British jurisdiction in the first named 
country and, together with the rules of court °*® 
promulgated thereunder, and the extended statutes 
already mentioned, constitutes a fairly complete 
code of laws for British nationals in China. ‘‘Sub- 
ject. to the provisions of this order’’ it is provided 
‘*The civil jurisdiction of every Court acting under 
this Order shall, as far as cireumstances admit, bé 
exercised on the principles. of, and in conformity 
with, English law for the time being in foree.’’ 37 

Land. But ‘‘the law of England recognizes the 
principle that the incidents of land are governed by 
the law of its site,’’? and this is not affected by 


St. 53 & 54 Vict. § 1. 35. 
“The reference to ceded and|p 27 


31. 
32. 
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Piggott Exterr. (new ed 1907) 


[§§ 18-20 


extraterritoriality.%§ RRs 

[§ 20] c¢. Criminal Jurisdiction. Similarly, 
‘‘subject to the provisions of the Order, criminal 
jurisdiction under this Order shall, as far as cir- 
cumstances admit, be exercised on the principles 
of, and in conformity with, English law for the time 
being, and with the powers vested in the Courts of 
Justice and Justices of the Peace in England, ac- 
cording to their respective jurisdiction and author- 
ity.’’ 5° ‘With but few exceptions’’ therefore, says 
Piggott,*° ‘‘the whole body of English statutes is, in 
China, extended by Order in Council, in virtue of 
the legislative power given to the King; and the 
same system is adopted in such statutes as are di- 
rectly extended by sections contained in them.’’ 
A well-known English text-writer 4! expresses ‘‘a 
hesitating opinion’’ that the nationals over whom an 
extraterritorial court exercises jurisdiction must re- 


side within its territory. But such is not the doctrine 


of the American courts whose jurisdiction, it is ex- 
pressly provided,*? ‘‘shall embrace all controversies 
between citizens of the United States or others,’’ 4% 
and the cession ** of jurisdiction over ‘‘all questions 
... arisine between citizens of the United States 
in China’’ cannot be so construed as to require resi- 
dence there.*® 


of the Chinese judge is to decide ac- 
cording to good conscience. The 


conquered territories in a matter of 
such great delicacy is much to be 
regretted. The words are mislead- 
ing to the ordinary British subject 
who is placed under the jurisdic- 
tion, for he is disposed to consider 
that the Act makes the.country in 
which exterritorial privileges have 
been acquired to all intents and pur- 
poses, so far as he is concerned, a 
colony of the British Crown. And 
they are not only misleading to the 
country by which these privileges 
have been granted, but have, in 
strenuous times, been viewed there 
as insulting to its Sovereign and its 
Government. Both British residents 
and nationals attach an undue im- 
portance to the words, deeming them 
to be of direct application. Their 
meaning is, however, plain. Any ju- 
risdiction which may be acquired in 
an oriental country is to be exer- 
cised in the same way as similar 
jurisdiction is exercised in a con- 
quered or ceded colony. The com- 
parison is not between the State 
granting the privileges and a con- 
quered country, but between the 
method of exercising the privileges 
in that State and the method of 
exercising the rights corresponding 
to them in a conquered country.” 
Piggott Exterr. (new ed 1907) p 23. 
33. Among these are: “Ad- 
miralty Offences (Colonial) Act, 
1849; Admiralty Offences (Colonial) 
Act, 1860; Merchant Shipping Act, 
1894—Part XIII (in lieu of Mer- 
chant Shipping Act, 1854 Part X, and 
Merchant Shipping Act, 1867, s IT); 
Evidence Act, 1851 ss 7 and 11; For- 
eign Tribunals Evidence Act, 1856; 
Evidence by Commission Act, 1859; 
Evidence by Commission Act, 1885; 
British Law Ascertainment Act, 


1859; Foreign Law Ascertainment 
Act, 1861; Conveyancing (Scotland) 
Act, 1874 s 51; Fugitive Offenders 
Act, 1881.” Piggott Exterr. (new 


ed 1907) p 83. See also Piggott Nat. 
Table of Statutes. 

84, Foreign Jurisdiction Act 
(1890) § 5° (1). ‘The second |sub- 
divison of the section provides that: 
“thereupon those enactments. shall, 
to the extent of that jurisdiction, 
operate as if that country were a 
British possession, and as if Her 
Majesty in Council were the Legis- 
lature of that possession.” 


36. See Kennett China Rules of 
Court (Shanghai 1918). The rule 
making authority has been much 
more extensively developed in the 
English courts than in the American. 
Rosenbaum Stud. Eng. Civ. Proc. 
63 Pa. L. Rev. pp 151, 273, 380, 505. 
Compare Rosenbaum Rule-Making in 
Country Courts, Law Quart. Rev. 
April 1915; Rule-Making in the 
Courts of the Empire, Journ. Soc. 
Comp. Leg. (July 1915); The Rule 
Committee and its Work, Law. Mag. 
& Rev. (London) Febr. 1915. See 
also Higgins English Courts and 
Procedure, Am. Judicature Soc. Bul- 
letin XI. 

37. China and Corea Ord, Counc. 
(1904) § 89. 

38. Secretary of State for For- 
eign Affairs v. Charlesworth, [1901] 
A. C. 378. Compare MacDonald v. 
Anderson (H. B. M. Supr. Ct. for 
China and Corea) 72 North China 
Daily News (1904) p 247. 

[a] Thus (1) compensation for 
buildings erected by the British gov- 
ernment on land expropriated from 
one of its own subjects in Zanzibar 
is regulated by the local Mahome- 
dan law. Secretary of State for For- 
eign Affairs v. Charlesworth, [1901] 
A. C, 373 (where, however, the court 
considered British extended legisla- 
tion in fixing compensation for the 
land itself). (2) While rights re- 
specting real property situated in 
China, although belonging to Brit- 
ish subjects, are governed by the 
law of that country so far as it 
can be ascertained. MacDonald vy. 
Anderson, (H. B.. M. Supr. Ct. for 
China and Corea), 72 North China 
Herald (1904) p 247 (Bourne, J., say- 
ing, however, that “the greater part 
of Chinese written law would be void 
and inoperative in an English Court 
as inconsistent with the policy of 
English law—Dicey, pp 29 and 32; 
Fitzgerald, in re [1903] 1 Ch. 941. 
Further Chinese land law consists 
almost entirely of local custom: a 
great deal of English law has been 
uniformly followed for half a cen- 
tury by His Majesty’s subjects in 
China, and has thus acquired the 
force of Chinese law, e. ¢., testa- 
mentary disposition of land in China 
according to the English form, and 
English forms of conveyancing. 
Where there is no custom, the duty 


British Court would, I conceive, in 
such cases draw on the civil law-as 
developed by modern continental 
codes and text-writers, including our 
own law of personal property which 
comes in some respects from the 
Same source, cf. Maine’s Ancient 
Law, p 283. If a land law so de- 
rived is thought too uncertain to sup- 
port the large foreign commercial 
interests now centered in Shanghai 
and Tientsin, legislation alone can 
supply the remedy. Rights of limi- 
tation and servitudes might be gov- 
erned by Land Registration approved 
by the Treaty Powers, and succes- 
aa ab intestato by Order-in-Coun- 
(oleae 

39. China and Corea Ord. Counc. 
(1904) § 85 (2). 

40. Exterr. (new ed 1907) p 61. 

41. Piggott Hxterr. (new ed 1907) 
pp 199, 200. 

42. U.S. Rev. St. § 4085. 

43. “Nor can we accept and apply 
to this court the doctrine advanced 
on the unsupported opinion of a text 
writer with reference to the British 
consular courts that all parties to 
litigation before them must be habit- 
ually within their territorial juris- 
diction. Regardless of whether such 
a doctrine is authorized under Brit- 
ish legislation (and no authorities 
are cited) we find no American leg- 
islation which justifies it.... On the 
contrary the American courts here 
are expressly given jurisdiction of 
‘all controversies between citizens of 
the United States’ without reserva- 
tion as to residence. Nor does the 
attempt to apply a doctrine, which 
confessedly is no part of the juris- 
prudence of the United States, merely 
because an American corporation has 
selected agents of another national- 
ity, seem to us consistent with the 
provisions just quoted.” Hverett v. 
Swayne (U. S. Ct. for China, Dec. 
28, 1916), 7 Mill. Rev. 407 [aff 255 
Fed. 71, 166 CCA 399] (per Lobin- 
gier, J.). : 

44, Treaty with China June 18, 
L853) 20s SaiStasat nda. 1029); 1 
Malloy Treaties p 220. 

45. “It is the contention of the 
plaintiff in error that the words ‘in 
China’ in the foregoing article qualify 
the word ‘citizens’ and not the word 
‘arising;’ in other words, that a resi- 
dence of the parties in China is es- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


§ § 29] 


Columbia and a fair supply of new legislation may 
be expected from that source.** The statutory 
equipment of American courts in China is therefore, 
on the whole, about as complete as that of most 
courts, and it is the only tribunal, sitting outside 
the District of Columbia, which applies exclusively 
federal legislation. 

[§ 26] c. Unwritten Law—(1) The Common 
Law. In any jurisdiction there are of course many 
subjects not covered by legislation; and _ these 
lacune were early provided for in the American 
law for extraterritorial countries by enacting that 
‘fin all cases where such laws (of the United States) 
are not adapted to the object, or are deficient in the 
provisions necessary to furnish suitable remedies, 
the common law shall be extended in lke manner 
over such citizens and others in’’ such countries.** 
It is well settled that ‘‘there is no common law of 
the United States as distinguished from (that of) 
the individual ‘states,’’ that is, no ‘‘national cus- 
tomary law, distinet from the common law of Eng- 
land as adopted by the several states each for it- 
self.’’? 85 There is authority, however, for the view 
that the first answer suggested by Mr. Cushing is 
the correct one.8* Several tribunals have construed, 
on the whole similarly, this act of congress which 
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extends the ‘‘common law’’ to China.§? 

[§ 27] (2) Equity. The statute of 1860 added 
after the words ‘‘the common law,’’ the phrase ‘‘in- 
cluding equity and admiralty’’ ** and such inclusion 
as to equity has other sanction.*® But equity in the 
United States has had a development independent of’ 
that of the common law.®® The equity jurisdiction 
of the federal courts for example, and their mode 
of administering it, is uniform throughout the coun- 
try,°t and, while it would probably be overstating to 
speak of a federal ‘‘equity jurisprudence,’’ it is 
nevertheless true that no American tribunals have 
applied so extensively the system developed by the 
English high court of chancery as have the federal 
courts. 

[§ 28] (38) Admiralty. The third branch of the 
unwritten law specified in the statute of 1860 is 
administered in the United States by the federal 
courts exclusively °? and state legislation has no ef- 
fect on either the procedure or the jurisprudence,®* 
which is substantially the maritime law of the whole 
western world.®* This branch therefore presents 
none, and equity not so many, of the difficulties re- 
sulting from the extension of the ‘‘common law’’ in 
its restricted sense. 

[§ 29] d. The Rule Making Authority—(1) 


83. A notable instance is the Ne- 
gotiable Instruments Law (act of 
Jan. 12, 1899 [30 U. S. St. at L. 785 
ec 47})). Other products of the Uni- 
form Laws Conference may be forth- 
coming. The marriage law of the 
District of Columbia was partly ex- 
tended to foreign countries by the 
act of 1860 (U. S. Rev. St. § 4082), 
and the necessarily larger use here- 
after in China of legislation enacted 
for such District will’ but carry out 
the ideas of Consular Inspector 
Peirce who, in his report for 1904, 
urging the establishment of the 
United States court, recommended 
that it should apply “to supplement 
the Federal Statutes, the laws of 
the District of Columbia.” Jones U. 
S. Cons. Serv. (1916) p 58. 

B84. Act of Aug. 11, 1848 (9 U. S. 
St. at4U...276:.c\ 150 28* 4). ‘ 

So the act establishing the United 
States court for China provides, “in 
all such cases when such laws are 
deficient in the provisions necessary 
to give jurisdiction or to furnish 
suitable remedies, the common law 
and the law as established by the 
decisions of the courts of the United 
States shall be applied by said court 
in its decisions and shall govern the 
same subject to the terms of any 
treaties between the United States 
and China.” Act of June 30, 1906 (34 
U. S. St. at L. 815 c 3934 § 4). This 
necessarily gives the federal deci- 
sions precedence over all others. 

[a] Attorney-General Cushing, 
discussing the meaning of “common- 
law” in this connection, said: “For 
such of the States as were founded 
in whole or chief part by colonists 


from Great Britain and_ Ireland, 
or their descendants, the law of 
England, as it existed in each 


of those States at the time of their 
separation from Great Britain, with 
such modifications as that law had 
undergone by the operation of colo- 
nial adjudication, legislation, or 
usage, became the common law of 
such independent State. Meanwhile, 
in addition to many changes, differ- 
ing among themselves, which the 
common law underwent in each of 
the colonies before it became a State, 
that common law has been yet more 
largely changed by the legislation 
and judicial construction of each of 
-the States. Hence, it was not enough 
to enact that the common law should 
intervene to supply, in China, de- 
ficiencies in the law of the United 
States. For the question would be 


sure to arise: What common law? 
The common law of England at the 
time when the British colonies were 
transmuted into independent republi- 
can States? Or the common law of 
Massachusetts? Or that of New 
York, or Pennsylvania, or Virginia? 
For all these are distinct, and in 
many important respects diverse 
‘common law.” 7 Op. Atty.-Gen. Dp 
504. See also Remark of Secretary 
ete [quot 2 Moore Int. L. Dig. Dp 
] 


85. See Common Law § 26. 

sé. “This common law, on which 
the constitution is predicated, neces- 
sarily is not a compound of the law, 
as it applied in the several states 
at the adoption of the constitution, 
because the original had undergone 
changes by local usage and adjudica- 
tion, in the process of its adapta- 
tion to colonial conditions. Neces- 
sarily it is that unit of law, which 
prevailed in England—the English 
common law proper. And it was 
that law, as it stood manifested by 
English decisions, ‘at the date of the 
Declaration of Independence,’ be- 
cause till then appeals lay from the 
colonial courts to the King’s bench, 
and from that tribunal to the House 
of Lords, where controlling decisions 
became, down to that period, the au- 
thoritative exposition of the _law, 
and its conclusive evidence.” Ware 
vy. Wanless, 2 Wyo. 144, 152. 

87. “We understand by the ‘com- 
mon law,’ as used in the Act of Con- 
gress, and applied to the arbitra- 
ment of controversies between citi- 
zens of the United States, that gen- 
eral body of law, which, as‘ Judge 
Marshall expresses it, is constituted 
‘by those general principles and 
those general usages which are to 
be found, not in the legislative Acts 
of any particular State, but that gen- 
erally recognized and long estab- 
lished law which forms the substra- 
tum of the laws of every State,’ i.e., 
every State carved out of the Brit- 
ish Colonies. We may look to Ameri- 
can as well as English books, and to 
American as well as English jurists, 
to ascertain what this law is, for 
neither the opinions nor precedents 
of Judges can be_ said, with strict 
propriety, to be the law—they are 
only evidence of law.’ Forbes v. 
Scannell, 13 Cal. 242, 285 (construing 
an assignment originally confirmed 
by the American consul at Canton). 
In the United States court for 
China the phrase has been “‘inter- 


preted to mean those principles of 
the common law of BHEngland and 
those statutes passed in aid thereof, 
including the law administered ‘in 
the equity, admiralty and ecclesias- 
tical tribunals, which were adapted 
to the situation and circumstances 
of the American colonies at the date 
of the transfer of sovereignty as 
modified, applied and developed gen- 
erally by the decisions of the United 
States courts, and incorporated gen- 
erally into the statutes and ,consti- 
tutions of the States.” Per Wilfley, 
Jay In Wisc ve. blade: i VAw)=sounin 
Int. L. 793, 796 [rev on another 
point 156 Fed. 759, where the court 
of appeals expressed the opinion 
that “in making the common law ap- 
plicable to offenses committed by 
American citizens in China, and the 
other countries with which we have 
similar treaties, Congress had refer- 
ence to the common law in force in 
the several American colonies at the 
date of the separation from the 
mother country, and this included 
not only the ancient common law, 
the lex non scripta, but also stat- 
utes which had _ theretofore been 
passed amendatory of or in aid of the 
common law”]. But, as was observed 
by one who had experienced in a 
practical way the difficulties of which 
he spoke. “Just think what this 
means. It means that where the 
statutes of the United States are 
deficient or not suitable the Court 
must ascertain the common or un- 
written law in force in the colonies 
prior to the Declaration of Independ- 
ence, and if successful, attempt to 
apply it to modern conditions in 
China. The Judges of the Court of 
Appeals must have felt some amaze- ~ 
ment at the situation.” 1 Stirling 
Fessenden in Far Hastern American 
Bar Association Publication p 23. 

gs. Act of June 22, 1860 (12 U.S. 
State. 138.'Co171 97 § 24). 

89. “The English common law in 
enlarged sense, aS embracing law 
and equity became by the principle 
of colonization, the fundamental jur- 
isprudence of the American colo- 
nies.” Ware v. Wanless, 2 Wyo. 144, 


152. 
90. See Equity §§ 3-6. 
91. Sce Equity §§ 5-6. 


Ss’ Const. art’ 8 § 2; Hed, 
(1911) § 28 cl 3; § 256 cl 38, 


SoMa Us. 
yaa: Code 
‘98. The Chusan, 5 F. Cas, No. 
2,717, 2 Story 455. 


94. See Admiralty § 17. 
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an act, a local one on the same subject will not be 
applied.** But, unfortunately, the general acts of 
congress are of least importance to the ordinary 
American residing in such countries, because they 
deal with subjects, mostly of publie law, not directly 
affecting him. In Attorney-General Cushing’s day 
there were few acts of congress at all applicable to 
China which were not of the general class and he 
could well say that ‘‘the federal legislation,—does 
not include these matters (the great mass of civil or 
municipal duties, rights and relations of men)— 
and, of itself, would be of no avail towards determin- 
ing any of the questions of property, succession, the 
contract, which constitute the staple matters of or- 
dinary life.’’** Since this was written some gen- 
eral acts of congress relating to these subjects have 
been passed. Notable among these is the Federal 
Penal Code ® which, although far from covering the 
whole subject of criminal law, affords at least a 
ground work, of which other legislation, presently to 
be noticed, is suppletory. 

[§ 25] (c) Local Acts of Congress. Shortly 
before the establishment of the United States court 
for China, congress had enacted for various juris- 
dictions a series of fairly satisfactory codes and 
statutes, covering such and kindred subjects,’ and 
these local and limited acts, quite as much as the 
general ones, are ‘‘laws of the United States,’’ as 
that phrase is used in the extending act. For the 
phrase is not original with that act. It is found, as 
we have seen, in the treaty of 1844, and, long before 
that, in the federal constitution of 1787.71 As used 
in the latter it was construed by Chief Justice Mar- 

6%. US: Vv. Diaz, (U. S. Ct. for 
China No. 678, 679) 6 Mill. Rev. 167; 
Hzra v. Merriman, (U. S. Ct. for 
China No. 701) 6 Mill. Rev. 463; 


Sung Kya Yi v. Dodge, (U. S. Ct. for 
China No. 761). 
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It is true that the phrase “law of 
the United States’ 
paragraph of § 250 of the Judicial 
Code relating to appeals has been 
construed as not 
of congress for the District of Co- 


including an act 


aN 
[§§ 24-25 


shall, as early as 1821, to include an act relating to 
the District of Columbia alone.” This doctrine has 
since been followed by the supreme court 7* and by 
the lower federal courts.7* In reviewing a prosecu- 
tion originally brought in the United States court 
for China, and in upholding that court’s jurisdiction 
of such a crime, the court of appeals for the ninth 
judicial circuit applied local acts in default of a 
general one.?° This is the doctrine now regularly 
applied by the last named court which has declared 
that the ‘‘extension results quite independently of 
the original purpose of the acts themselves.’’*® Al- 
though the acts construed in the two preceding 
clauses last cited related to crimes, the fundamental 
basis of the decision applies equally well to civil 
laws which have since been treated by the United 
States court for China as extended here.77 It some- 
times happens of course that congress has passed 
acts, covering the same subject, for more than one 
jurisdiction. Where these are equally suitable, the 
court applies a rule of statutory construction as old 
as the Twelve Tables,’® and adopts the later enact- 
ment.’® In addition to local laws enacted for other 
jurisdictions and extended here, there are some 
which were passed especially for China and are still 
in force. Such was the act of 1848, already no- 
ticed, the act of 1887 penalizing the opium traffic 
by Americans in China,®° the act of 1906 creating 
the United States court for China,’! and the aet of 
1915 regulating the practice of pharmacy by Amer- 
icans in China.’?. In 1913 Alaska was provided with 
a legislature of its own, but congress will doubtless 
continue to legislate indefinitely for the District of 
several states. But in legislating 
for territory over which the United 
States exercises exclusive legislative 
jurisdiction, Congress has made the 


act of obtaining money under false 
pretense a crime. ... In view of the 


as used in one 


68. 7 Op. Atty.-Gen. p 508. lumbia. United Surety Co. v. Ameri-| legislation of Congress to which we 
69. Act of March 4, 1909 (35 U.| can Fruit Product Co., 288 U. §.| have referred (the. act relating to 
Saistevat TG.) (¢, 321). 140, 385 SCt 828, 59 L. ed. 1238;) Alaska and the District of Colum- 


70. Act of March 3, 1899 (30 U.S. 
St. at L. 1253 et seq) (Criminal Code 
for Alaska); Act of June 6, 1900 (U. 
Se St..at. l. 321 ¢ 786) (Civil Laws 
for Alaska); Act of March 8, 1901 
(31 U. 8. St. at L. 1189 c 854) (Gen- 
eral Code for the District of Colum- 
Dia) AcE ‘of! Duty: T1902 15632) St 
at L. 69 c 1369) (Organic Act for the 
Philippines but, with its successor, 
containing provisions which may 
prove useful in China; this supple- 
mented, although not entirely re- 
pealed, by the act of Aug. 29, 1916 
[29 U. S. St. at L. 545 ¢ 416], known 
as the ‘Jones Law’’). 

Wa. “Art 6. 

72. In rejecting the contrary 
contention that great jurist said: 
“Those who contend that acts of 
congress, made in pursuance of 
this power, do not, like acts made 
in pursuance of other powers, 
the nation, ought to show some safe 
and clear rule which shall support 
this construction, and prove, that 
an act of congress, as the legisla- 
ture of the Union, is not a law of 
the United States, and does not bind 
them.” Cohens v. Virginia, 6 Wheat. 
(U. S.) 264, 424, 5 L. ed. 257. 

73. Parsons vy. District of Colum- 
bias tr 08 U.S. 45)> 189. S6t e524, 42° Ts, 
ed. 943. 

In construing the statute (32 U.S. 
St. at L. 691 c 1369 § 10) regulating 
appeals from the Philippines, the 
supreme court declared the Philip- 
pine Tariff Act, which applied to the 
archipelago alone, “a statute of the 
United States.’”” Gsell v. Insuiar Col- 
Téetor,-239 UW. Si-93,-36 SCt 39, 60> Li: 
ed. 163 [aff 24 Philippine 369 (aff 
1 Philippine L. Rev. 229-233)]. 


bind : 


Washington, ete. R. Co. v. Downey, 
236 Us S..190;.35° SCt .406;, 59-1: ed. 
533; American Security, ete., Co. v. 
District of Columbia, 224 U. S. 491, 
82 SCt 553, 56 L. ed. 856; American 
Security, ete. Co. v. Rudolph, 38 
App. (Do iC.) 32: 

But the ratio decidendi was the 
declared purpose of the paragraph to 
limit appeals. American Security, 
etc., Co. v. District of Columbia, 224 
Ur S. 491, 494, 32 SCt 5538, 56 L. ed. 
856. And it was coneeded that the 
same phrase in another paragraph 
might be construed differently. 

“Of course there is no doubt that 
the special Act of Congress was in 
one sense a law of the United States. 
It well may be that it would fall 
within the meaning of the same 
words in the third clause of the 
same section; ‘Cases involving the 
constitutionality of any law of the 
United States.’’”’ American Security, 
ete., Co. v. District of Columbia, 
supra. See also United Surety Co. 
v. | American “Hruit. Product Co., 
ae U. S. 140,'35 SCt 406, 59 lL. ed. 

74 “Such laws (of the District 
of Columbia) are as much laws of 
the United States as though their 
application was to the whole coun- 
try.” In re Wolf, 27 Fed. 606, 612 
(per Parker, J.). 

75. “It is true, there is no gen- 
eral statute applicable to every state 
in the Union, making this an offense 
against the United States; nor could 
there be, in view of the fact that 
under our system of government the 
right to punish for such acts com- 
mitted within the political jurisdic- 
tion of the state is reserved to the 


bia, and the statute of July 7, 1898), 
our conclusion is that obtaining 
money or goods under false pretenses 
is an offense against the laws of the 
United States, within the meaning of 
the statute conferring jurisdiction 
upon the United States Court for 
China.” Biddle v, U. S., 156 Fed. 759, 
762, 84° CCA 415, 

76. “Thus Congress may enact a 
law for a limited area under its in- 
clusive/jurisdiction, such as Alaska 
or the District of Columbia; by its 
terms it may have no force whatever 
outside of such area; but if it is 
‘necessary to execute such treaties’ 
(with China) -and ‘suitable to carry 
the same into effect’ it becomes op- 
erative here by virtue of the act of 
1860 above quoted. Such we under- 
stand to be the doctrine announced 
by the Court of Appeals.” U. S. v, 
pelen, Wiis Cte i for | Ghinay iNios 


77. Cavanagh yv. Worden, (U. 8. 
oe for China No. 313) 5 Mill. Rev. 
“Hor there can be no half way 
adoption of that doctrine; it includes 
all such laws or none. It cannot 


ticular class of acts. It is just ag 
applicable to civil laws as to crimi- 
nal; just as necessary in respect to 
corporations as to procedure.” U. 8. 
(U..S., Ct. for China’ No. 
Mill. Rev., 9. 
Xl 6; XXXVI 1130, 
79. Cavanagh v. Worden, (U. S. 
oe for China No. 313) 5 Mill. Rev. 


24 U.S. St. at L. 409 ¢ 210. 
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logically. be restricted to any par-: 


384 U. S..St. at L. 814 ¢ 3934,: 


§§ 25-29] | 


Columbia and a fair supply of new legislation may 
be expected from that source.** The statutory 
equipment of American courts in China is therefore, 
on the whole, about as complete as that of most 
courts, and it is the only tribunal, sitting outside 
the District of Columbia, which applies exclusively 
federal legislation. 

[§ 26] ¢. Unwritten Law—(1) The Common 
Law. In any jurisdiction there are of course many 
subjects not covered by legislation; and these 
lacune were early provided for in the American 
law for extraterritorial countries by enacting that 
‘fin all eases where such laws (of the United States) 
are not adapted to the object, or are deficient in the 
provisions necessary to furnish suitable remedies, 
the common law shall be extended in like manner 
over such citizens and others in’’ such countries.** 
It is well settled that ‘‘there is no common law of 
the United States as distinguished from (that of) 
the individual ‘states,’’ that is, no ‘‘national cus- 
tomary law, distinct from the common law of Eng- 
land as adopted by the several states each for it- 
self.’? 85 There is authority, however, for the view 
that the first answer suggested by Mr. Cushing is 
the correct one.8* Several tribunals have construed, 


on the whole similarly, this act of congress which 

83. A notable instance is the Ne-|sure to arise: 
gotiable Instruments Law (act otf 
Jan. 12, 1899 [30 U. S. St. at L.. 785 
e 47]). Other products of the Uni- 
form Laws Conference may be forth- 
coming. The marriage law of the 
District of Columbia was partly ex- 
tended to foreign countries by the 
act of 1860 (U. S. Rev. St. § 4082), 
and the necessarily larger use here- 
after in China of legislation enacted 
for such District will but carry out 
the ideas of Consular Inspector 
Peirce who, in his report for 1904, 
urging the establishment of the 
United States court, recommended 
that it should apply ‘‘to supplement 
the Federal Statutes, the laws of 
the District of Columbia.” Jones U. 
S. Cons. Serv. (1916) p 58. 

B84. Act of Aug. 11, 1848 (9 U. S./¢l 
St. at L. 276 c 150 § 4). : tion, 

So the act establishing the United 


can States? 
Massachusetts? 


For 
many 
‘common law. 
504. 


Pee 


85. 
86. 


EXTRATERRITORIALITY 


What common law? 
The common law of England at the 
time when the British colonies were 
transmuted into independent republi- 
Or the common law of 


York, or Pennsylvania, 
all these are distinct, 
important respects 
7 Op. Atty.-Gen. Dp 
See also Remark of Secretary 


Fish [quot 2 Moore Int. L. Dig. p 
619] 


See Common Law § 26. 

“This common law, on whichj J., in 
the constitution is predicated, neces-| Int. L. 
sarily is not a compound of the law, 
as it applied in the several states 
at the adoption of the constitution, 
because the original had undergone 
changes by local usage and adjudica- 
in the process of 
tion to colonial conditions. 


[25C.J.] 313 


extends the ‘‘common law’’ to China.8? 

[§ 27] (2) Equity. The statute of 1860 added 
after the words ‘‘the common law,’’ the phrase ‘‘in- 
cluding equity and admiralty’’ ** and such inclusion 
as to equity has other sanction.*® But equity in the 
United States has had a development independent of’ 
that of the common law.®® The equity jurisdiction 
of the federal courts for example, and their mode 
of administering it, is uniform throughout the coun- 
try,°t and, while it would probably be overstating to 
speak of a federal ‘‘equity jurisprudence,’’ it is 
nevertheless true that no American tribunals have 
applied so extensively the system developed by the 
English high court of chancery as have the federal 
courts. 

[§ 28] (8) Admiralty. The third branch of the 
unwritten law specified in the statute of 1860 is 
administered in the United States by the federal 
courts exclusively °? and state legislation has no ef- 
fect on either the procedure or the jurisprudence,®? 
which is substantially the maritime law of the whole 
western world.®* This branch therefore presents 
none, and equity not so many, of the difficulties re- 
sulting from the extension of the ‘‘common law’? in 
its restricted sense. 

[§ 29] d. The Rule Making Authority—(1) 


preted to mean those principles of 
the common law of England and 
those statutes passed in aid thereof, 
including the law administered in 
the equity, admiralty and ecclesias- 
tical tribunals, which were adapted 
to the situation and circumstances 
of the American colonies at the date 
of the transfer of sovereignty as 
modified, applied and developed gen- 
erally by the decisions of the United 
States courts, and incorporated gen- 
erally into the statutes and ,consti- 
tutions of the States.” Per Wilfley, 
U. S. v. Biddle, 1 Am. Journ. 
t 793, 796 [rev on another 
point 156 Fed. 759, where the court 
of appeals expressed the opinion 
that ‘in making the common law ap- 
plicable to offenses committed by 
American citizens in China, and the 
other countries with which we have 
Similar treaties, Congress had refer- 
ence to the common law in force in 


that of New 
or Virginia? 
and in 
diverse 


its adapta- 
Neces- 


States court for China provides, “in 
all such cases when such laws are 
deficient in the provisions necessary 
to give jurisdiction or to furnish 
suitable remedies, the common law 
and the law as established by the 
decisions of the courts of the United 
States shall be applied by said court 
in its decisions and shall govern the 
same subject to the terms of any 
treaties between the United States 
and China.” Act of June 30, 1906 (34 
U. S. St. at L. 815 c 3934 § 4). This 
necessarily gives the federal deci- 
sions precedence over all others. 
[a] Attorney-General Cushing, 
discussing the meaning of “common- 
law” in this connection, said: “For 
such of the States as were founded 
in whole or chief part by colonists 
from Great Britain and _ Ireland, 
or their descendants, the law of 
England,- as it existed in each 
of those States at the time of their 
separation from Great Britain, with 
such modifications as that law had 
undergone by the operation of colo- 
nial adjudication, legislation, or 
usage, became the common law of 
such independent State. Meanwhile, 
in addition to many changes, differ- 
ing among themselves, which the 
common law underwent in each of 
the colonies before it became a State, 
that common law has been yet more 
largely changed by the legislation 
and judicial construction of each of 
-the States. Hence, it was not enough 
to enact that the common Jaw should 
jntervene to supply, in China, de- 
ficiencies in the law of the United 
States. For the question would be 


sarily it is that unit of law, which 
prevailed in HEngland—the English 
common law proper. And it was 
that law, as it stood manifested by 
English decisions, ‘at the date of the 
Declaration of Independence,’ be- 
cause till then appeals lay from the 
colonial courts to the King’s bench, 
and from that tribunal to the House 
of Lords, where controlling decisions 
became, down to that period, the au- 
thoritative exposition of the _ law, 
and its conclusive evidence.” Ware 
v. Wanless, 2 Wyo. 144, 152. 

87. “We understand by the ‘com- 
mon law,’ aS used in the Act of Con- 
gress, and applied to the arbitra- 
ment of controversies between citi- 
zens of the United States, that gen- 
eral body of law, which, as‘ Judge 
Marshall expresses it, is constituted 
‘by those general principles and 
those general usages which are to 
be found, not in the legislative Acts 
of any particular State, but that gen- 
erally recognized and long estab- 
lished law which forms the substra- 
tum of the laws of every State,’ i.e., 
every State carved out of the Brit- 
ish Colonies. We may look to Ameri- 
can as well as English books, and to 
American as well as English jurists, 
to ascertain what this law is, for 
neither the opinions nor precedents 
of Judges can be_ said, with strict 
propriety, to be the law—they are 
only evidence of law.” Forbes. v. 
Scannell, 13 Cal. 242, 285 (construing 
an assignment originally confirmed 
by the American consul at Canton). 

“In the United States court for 
China the phrase has been inter- 


the several American colonies at the 
date of the separation from the 
mother country, and this included 
not only the ancient common law, 
the lex non scripta, but also stat- 
utes’ which had theretofore been 
passed amendatory of or in aid of the 
common law’’]. But, as was observed 
by one who had experienced in a 
practical way the difficulties of which 
he spoke. “Just think what this 
means. It means that where the 
statutes of the United States are 
deficient or not suitable the Court 
must ascertain the common or un- 
written law in force in the colonies 
prior to the Declaration of Independ- 
ence, and if successful, attempt to 
apply it to modern conditions in 
China. The Judges of the Court of 
Appeals must have felt Some amaze- 
ment at the situation.” 1 Stirling 
Fessenden in Far Hastern American 
Bar Association Publication p 28. 

ss. Act of June 22, 1860 (12 U.S. 
Staten 73 Coro" 8. 4). 

89. “The English common law in 
enlarged sense, aS embracing law 
and equity became by the principle 
of colonization, the fundamental jur- 
isprudence of the American colo- 
nies.” Ware v. Wanless, 2 Wyo. 144, 


152. 
90. See Equity §§ 3-6. 
91. See Equity §§ 5-6. 


92)". "Se Const.) arts $25) Ned. 
ie Code (1911) § 23 cl 8; § 256 cl 3, 


‘9g. The Chusan, 5 F. Cas, No. 
2717, 2 Story 455. 
94. See Admiralty § 17. 
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Commissioner and Minister. The act of 1848 finally 
provided: ‘‘If defects still remain to be supplied, 
and neither the common law nor the statutes of the 
United States furnish appropriate and suitable reme- 
dies, the commissioner shall, by decrees and regula- 
‘tions which shall have the force of law, supply 
such defects and deficiencies.’’ > Attorney-General 
Cushing saw in this the remedy for the difficulties 
already noticed in applying the ‘‘common law.’’ % 
The first to exercise this extensive and important 
function was Commissioner Davis.’ As early as 
1850 he framed a set of rules, and the difficulties 
under which he labored are apparent from his de- 
seription.°® Indeed under such conditions it is re- 
markable that any results whatever were attained. 
The task thus begun by Commissioner Davis was, 
however, soon undertaken by another.°° When a 
minister was appointed he continued to exercise this 
legislative power, and rather extensive court regu- 
lations,! repealing prior ones, were put in force by 
Minister Burlingame in 1864, while both Ministers 
Angell? in 1881 and Denby® in 1897 made addi- 

95. Act of Aug. 11, 1848 (9 U. S. 
St. at L. 276 c 150 §§ 4, 5). The act 
further provided: “That, in order to 
organize and carry into effect the 
system of jurisprudence demanded 


by said treaty, the commissioner, 
with the advice of the several con- 


implied trusts.’ 


States in China, 


EXTRATERRITORIALITY 


the force of circumstances and situ- 
ation of the parties, which latter are 
It will: thus be seen 
that the Commissioner and Consuls 
constitute a judiciary for the gov- 
ernment of the citizens of the United 
and as such, and 


_ [§§ 29-31 
tions. But at best they were far from complete or 
even satisfactory as to the ground covered.’ 

[§ 30] (2) Judge of the United States Court. 
The act establishing the United States court for 
China confirms and continues in force the old con- 
sular court rules with all their defects,®> and it has 
even been held that they prevail over acts of con- 
gress relating to the same subject.6 But that pro- 
vision likewise offers a remedy for such defects 
(which, as Judge Thayer suggests,’ congress thus 
appears to recognize) by authorizing the judge of 
the United States court ‘‘to modify and supplement 
said rules.’’® This necessarily includes the author- 
ity to displace old rules with new so that in course 
of time the latter may entirely supersede the for- 
mer. But this rule making function of\the United 
States court derives not alone from the statutes; it 
is inherent in all courts,® at least those of record. 

[§ 31] B. To Whom Applicable—1. General 
Rule. The jurisdiction which arises from extrater- 
ritoriality extends in the main only to the nationals 
of the country enjoying the privilege. It cannot, 
ment said rules of procedure.” ‘Act 
of June 30, 1906 (34 U. S. St. at L. 
$14 ¢ 3934 § 5). 

“The tariff of fees of said officers 
of the court shall be the same as 


the tariff already fixed for the con- 
sular courts in China, subject to 


suls for the five ports named in said 
treaty, or so many of them as can 
be conveniently assembled, shall pre- 
scribe the forms of all process which 
Shall be issued by any of said con- 
suls; the mode of executing and the 
time of returning the same; the man- 
ner in which trials shall be conduct- 
ed, and how the records thereof shall 
be kept; the form of oaths for Chris- 
tian witnesses, and the mode of 
examining all other witnesses; the 
costs which shall be allowed to the 
prevailing party, and the fees which 
shall be paid for judicial services to 
defray necessary expenses; the man- 
ner in which .all officers and agents 
to execute process, and to carry this 
act into effect, shall be appointed 
and compensated; the form of bail 
bonds, and the security which shall 
be required of the party who appeals 
from the decision of a consul; and 
generally, without further enumera- 
tion, to make all such decrees.” 
96. “This power of supplemen- 
tary decree or regulation,” he said, 
» “serves to provide for many cases 
of criminality, which neither federal 
statutes nor the common law would 
cover.” 7 Op. Atty.-Gen. p 504. 
oF Jones U. S. Cons. Serv. (1906) 


98. “In draughting these regula- 
tions and forms,” he says, “I had to 
encounter great embarrassment, con- 
sequent on my limited knowledge of 
law and forms. ...I was left solely 
to my own resources. Nor was I 
able to find in all China, Hongkong, 
Macae or the Philippines, either an 
American lawyer, or an American 
law book, with the exception of the 
' Statutes at Large and Kent’s Com- 
mentaries.” Senate Ex. Doc. (31st 
Cong. 1st Sess.) Doc. 72. 

99. “On the second of October, 
1854, Robert M. McLane, being the 
United States Commissioner to 
China, with the advice of the United 
States Consul, issued a decree dis- 
tributing the judicial power, by 
which jurisdiction was vested in the 
Consular Court over equity matters, 
trusts, etc. After enumerating the 
heads of jurisdiction, this regulation 
proceeds: ‘As to trusts, equity will 
superintend and protect the creation 
of trusts, whether vesting in the 
Trustee real or personal estate, and 
take jurisdiction of trusts, whether 
resulting from an express deed or 


p 


when so acting, are governed by the’ 


law of nations, the laws of the United 
States, the common law, and the de- 
crees and regulations of the Commis- 
Sioner, until the latter are modified 
or annulled by Congress.” Forbes v. 
Scannell, 138 Cal. 242, 281. And At- 
torney-General Cushing seems. to 
have been quite within the truth 
when he wrote, the following year: 
“In certain respects, therefore, the 
commissioner legislates for citizens 
of the United States in China; it 
being required, meanwhile, that such 
‘regulations, orders, and decrees’ as 
he may make in the premises, shall 
be transmitted ‘to the President, to 
be laid before Congress for its re- 
vision.’” 7 Op. Atty.-Gen. p 505. 

1. They are reprinted in Hinckley 
Am. Cons. Jur. Orient pp 226-235. 

2. Hinckley Am. Cons. Jur. Orient 
pp 235, 236. 

3. Hinckley Am. Cons. Jur. Orient 
p 236. This regulation provided for 
the service of warrants in other dis- 
tricts than that of the consul who 
issued it. In expressing his ap- 
proval Secretary of State Olney said: 
“The power of the minister to make 
such decrees and regulations is lim- 
ited to furnishing ‘sufficient and ap- 
propriate remedies.’ The regulation 
proposed clearly relates to the fur- 
nishing of a remedy which is now 
lacking, and it would seem that the 
authority of the minister to supply 
this defect is ample. The form of 
the regulation as suggested by you 
seems well adapted to meet the pur- 
pose, and your proposal is approved.” 
U. S. For. Rel. (1897) p 82. : 

4. “The Court has not overlooked 
the fact that many of these regula- 
tions are gravely defective. It may 
well be that Congress so regarded 
them as it has given to the judge of 
the Court authority to modify and 
supplement such rules of proced- 
ure.” U. S. vy. Engelbracht, (U. S. 
Ct. for China No. 33) 2 Am, Journ, 
Int. Ty, 735, 745; 

5. “The procedure of the said 
court shall be in accordance, so far 
as practicable, with the existing pro- 
cedure prescribed for consular courts 
in China in accordance with the Re- 
vised Statutes of the United States: 
Provided, however, That the Judge 
of the said United States Court for 
China shall have authority from 
time to time to modify and supple- 


amendment from time to time by or- 
der of the President, and all fees 
taxed and received shal be paid into 
the Treasury of the United States.” 
Act of June 30, 1906 (34 U. S. St. 
at L. 816 c 3934 § 9). 

6 U. S. v. Engelbracht, (U. S. 
Ct. for China No. 33) 3 Am. Journ. 
Int. L. 7385, 745 (per Thayer, J.); 
Everett v. Swayne, (U. S. Ct. for 
China March 5, 1919) 8 Mill. Rev. 75. 

7. U. S._v. Engelbracht, 3 Am. 
Journ. Int, L. 745. 

8. A communication to the min- 
ister from the department of state in 
1917 announces “that the Depart- 
ment is clearly of the opinion that 
section 5 of the act of June 30, 1906, 
should be construed as effecting a 
transfer of the authority to modify 
and supplement existing rules of 
procedure from the Minister to the 
United States Court for China.” 

9. See Courts § 276; Bartholomew 
v. Carter, 3 M. & G. 124, 42 ECL 73, 
133 Reprint 10838. 

“T hold, therefore, that Rule XV 
of the Regulations of 1864, while 
not to be regarded as having the 
authority or the fixedness of a stat- 
ute, is to be viewed as a rule of 
court expressing a principle open to 
modification by the court that is- 
sued it. It stands in the same posi- 
tion as do the equity rules adopted 
by the Supreme Court of the United 
States and courts of the several 
States, not as a statutory mandate, 
to remain in force until expressly 
repealed or modified, but as a prin- 
ciple and regulation of practice 
which it is open to the court to ex- 
pend or vary as the purposes of 
justice may require.” Secretary Bay- 
ard to Minister Denby, April 27, 
1887, 2 Moore Int. L. Dig. p 621. 

10. “In extra-territorial legislation 
therefore, as distinct from legisla- 
tion applicable to British ships, the 
term ‘any person’ contracts its: 
meaning, and relates only to any 
bas subject.” 2 Piggott Nat. p 


“Under the system of extraterri- 
toriality the exemption of the alien 
from the operation of the _ local 
law is not complete, since he is as 
a rule dependent upon that law for 
the redress of injuries, civil or crimi- 
nal, received at the hands of natives 
of the country. For such injuries 
the native must, as a rule, be pro- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. } 


§§ 31-33] 


as a rule, be exercised over those of another al- 


legiance.1? 


[§ 32] 2. Exceptions—a. Actions in Rem—(1) 
Generally. There are, however, some cases in which 
the exercise of such jurisdiction may affect foreign- 
Such are actions in rem which ‘‘are maintain- 
able where the court has no jurisdiction over the 
parties but only over the subject matter.’’ 
admiralty cause has been held to be within this 


ers. 


rule.1 


[§ 33] (2) Divorce. 


ceeded against in the courts of his 
sovereign. The jurisdiction of the 
ministers and consuls usually is 
limited to proceeds against persons 
of their own nationality. In this 
sense nationality operates as a limi- 
tation upon the jurisdiction; and in 
the same way the nationality of the 
plaintiff, or even of a witness, may, 
in certain contingencies, raise an 
obstacle to the effective exercise or 
jurisdiction.” 2 Moore Int. L. Dig. 
p 600 

“The jurisprudence of the subject 
is that in all cases, civil or criminal, 
the forum is that of the defendant: 
with somewhat curicus result, that 


a man’s duties are governed by 
his own law, but his wrongs, 
whether civil or criminal, are re- 


dressed by the law of the wrongdo- 
er. Each Treaty Power has in charge 


the enforcement only of the duties. 


of its own subjects in accordance 
with its own laws, and so each 
Power undertakes duties of protec- 
tion with regard to the subjects of 
all other Treaty Powers. A French- 
man, for example, in China is, strict- 
ly speaking, protected as occasions 
may arise, by all the other nations 
who have Courts in the country 
which derive their mandate from 
the Emperor of China. The only 
redress which an injured person can 
obtain depends on the_ nationality 
and laws of the wrongdoer.” Pig- 
gott Exterr. (new ed 1907) p 183. 

11. “Parliament has no right to 
legislate in. respect of foreigners who 
are beyond the limits of the Empire.” 
2 Piggott Nat. p 120; Russell v. 
Cambefort, 23 Q. B. D. 526. 

In McLeod v. Atty.-Gen. for New 
South Wales, [1891] A. C. 455, 459, 
the judicial committee of the privy 


council construed an act. of the 
colonial legislature providing that 
“whosoever being married” con- 


tracts a second marriage ‘‘whereso- 
ever... [it] takes place” is guilty 
of an offense. It was held that the 
legislature had no power to pass an 
act of such extensive application be- 
cause “it appears to. their Lordships 
that the effect of giving the wider 
interpretation to this statute nec- 
essary to sustain this indictment 
would be to ccmprehend a great 
deal more than Her Majesty’s sub- 
jects; more than any. persons who 
may be within the jurisdiction of 
the Colony by any means whatso- 
ever; and that, therefore, if that 
construction were given to the stat- 
ute, it would follow as a necessary 
result that the statute was ultra 
vires of the Colonial Legislature to 
pass.” f 
“The United States consul at Ka- 
nagawa having fined for contempt 
a British subject who, as a witness, 
refused to answer certain questions, 
the British consul, to whom appli- 
cation was made for the enforce- 
ment of the. penalty, refused to re- 
quire either the payment of the fine 
or to impose the alternative of im- 
priscnment for nonpayment. It was 
‘intimated that if the power to pun- 
ish the refractory witness did not 
belong either to the American or to 
the British consul, it would remain 
with the authorities of Japan. 


It is settled by a prepon- 
derance of authority ** that a simple action for di- 
voree, without alimony or other personal relief, is a 
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An 


Asst. Secretary Seward to Consul 
Fisher, April 16, 1866, 2 Moore Int. 
L. Dig. p 604. 


12. Bishop Marr. and Div. (6th 
ed) § 147. 
13. “It is not necessary to de- 


clare that the Consular. Court pos- 
sessed full Admiralty jurisdiction; 
it is sufficient to express our con- 
currence with-the Consular Judge 
that, with respect to proceedings in 
rem, the causes of action occurring 
within given limits; and the usage 
of so treating cognate causes, such 
as Bottomry cases, justify him im 
the course he has pursued on the 
present occasion, and, therefore, we 
must uphold the jurisdiction.” Papa- 
yanni v. Russian Steam Nav., etc., 
Co., 2 Moore P. C. N. S. 161, 187, 15 
Reprint 862. 

14. Niboyet v. Niboyet, 4 P. D. 1, 
12. See also Divorce § 24. 

15. See Divorce § 24. 

16. See Divorce §§ 36 et seq, 834. 

17. Strader v. Graham, 10 How. 
(U. S.) 82, 138 L. ed. 337 (per Taney, 


Os died) 

18. Tolen v. Tolen, 2 Blackf. 
(Ind.) 407, 21 AmD 742. See Divorce 
§ 36 et seq. 

19. Von Bar Priv. Int. L. (2d ed) 


p 386. 
“What are we to say, however, to 
the case where one spouse only ob- 


tains naturalisation in a foreign 
country, and has_ himself divorced 
there? If, as is the case in Fratice, 


the law does not provide that the 
naturalisation of the husband affects 
the wife ipso jure, such cases will 
occur not infrequently. Laurent 
(5 Le droit civil international (Brus- 
sels and Paris, 1880-1882) § 147) 
thinks that such a conflict, suppos- 
ing that the personal law of the 
other spouse does not allow divorce 
on the same conditions, is, from the 
point of view of positive law, in- 
soluble. He thinks, however, that 
the State to which the one spouse 
has gone over, must give him or her 
a divorce with all its consequences, 
and as a matter of fact judgments 
to this effect have been pronounced 
both by the courts of first instance 
and by the Appeal Court at Brus- 
sels.” Decisions of May 12 and 
Dec. 31, 1877; 5 Jurispr. p 513. 

20. Richards v. Richards, U. S. Ct. 
for China No. 424 May 1, 1915. 

Defendant was a Chinese woman 
and the court, per Lobingier, J., ob- 
served that “the marriage of the de- 
fendant, even though of alien birth, 
would normally change her citizen- 
ship to that of her husband (U. 8S. 
Rev. Stats., Sec. 1994; Kelly v. Owen, 
7 Wall. (U. S.) 496, 19 L._ed. 283; 
Moore, International Law Dig, ILI, 
458 et seq. Such is also_now the 
law of Japan. American Bar Asso- 
ciation Journal, III, 287), which 
would likewise give jurisdiction of 
the person. The difficulty in the 
case arises from the fact that the 
defendant is not of a class ‘who 
might herself be lawfully natural- 
ized’ in any other way (U. S.' Rev. 


Stats., Sec. 2169; 2 Cyc. 111, note 
19. See, however, Hinckley Ameri- 
can Consular Jurisdiction in the 


Orient, 79, 80, where it is observed 
(note) ‘Marriage of a Chinese 


proceeding in rem. 
riage, local to the domicil.’’ * Hence the prevailing 
rule gives jurisdiction of such a proceeding to the 
forum of plaintiff’s residence. The residence or citi- 
zenship of defendant is considered immaterial, for 
the purpose of the proceeding is to fix the status 
of the one who invokes the court’s jurisdiction.*® 
Every state has an undoubted right to determine the 
status, or domestic and social condition, of the per- 
sons domiciled within its territory. 
doctrine not alone of the American courts ** but of 
authorities on private international law as well.’° 
Hence it has been held 2° that in such an action by 
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‘‘The res is the status of mar- 


This is the 


woman to a German was declared 
in an agreement in 1888 between 
the governments of the two coun- 
tries to make the Chinese woman 
subject to German jurisdiction. Not- 
withstanding the statutory inhibi- 
tion against the naturalization of 
Chinese, it was stated by Secre- 
tary of State Bayard that the agree- 
ment between Germany and China 
would probably “assist in determin- 
ing the status, in China, of the 
Chinese wife of an American citizen, 
assuming the marriage to be con- 
sensual and monagmous;” For. Rel. 
1888, pt 1 p 349; see also p 319, 347, 
683’). The question is whether this 
fact affects the jurisdiction not 
merely of the defendant’s person 
(which her voluntary appearance 
waives) but, (since a defendant in 
this Court must ordinarily be an 
American citizen) of the subject 
matter? If this were an action in 
personam where pecuniary or other 
relief were sought directly against 
the defendant, a different question 
would be presented. But the Ameri- 
can government has reserved to it- 
self jurisdiction of ‘all questions in 
regard to rights, whether of prop- 
erty or person, arising between citi- 
zens of the United States in China’ 
(Treaty of 1844, Art XXV; Malloy 
Treaties I, 203,) and has endowed 
its Court ‘with all the judicial au- 
thority necessary to execute the pro- 
visions of such treaties respectively, 
in regard to civil rights, whether of 
property or persons.’ (Act of Con- 
gress of June 22, 1860, 12 U. 8. Stats. 
at Large, Sec. 3, p. 73; U. S.. Rev. 
Stats. Sec. 4085).” After referring to 
the authorities above reviewed the 
court continued: “Under the fore- 
going doctrine, jurisdiction of de- 
fendant’s person is not essential 
since it is affected indirectly if at 
all, by the relief sought and granted, 
the main purpose of the action be- 
ing the determination of plaintiff's 
status. That of defendant is left 
to be fixed by the law and courts of 
defendant’s domicil. Accordingly, 
most American tribunals regularly 
take jurisdiction where the service 
of process upon the defendant is 
constructive only, and effected by 
publication (14 Cyc p 588 notes 97, 
98). In this case, however, the de- 
fendant was not only served with a 
summons within this Court’s terri- 
torial jurisdiction, but has volun- 
tarily appeared and submitted her- 
self thereto. That alone, has been 
considered sufficient to confer juris- 
diction upon a court of such a char- 
acter of this. (Papayanni v. Rus- 
sian Steam Nav., etce., Co., 2 Moore 
Pp. C. N. S. 161, 15 Reprint 862).... 
There being no question of fact in 
the case, and the Court’s jurisdic- 
tion being thus established, we must 
find that the plaintiff is entitled to 
a decree of divorce a vinculo . 
If the defendant were clearly an 
American citizen we should apply 
the statute (Act of Cong. of Mch. 
$1901, BiicUs S. Stats)) at Large, 
ce 886) which prohibits remarriage by 
the guilty spouse. But as it is we 
shall not attempt to impose that re- 
striction nor to require costs from 
her.” 


aipiewie 


16, (25 Crd] 
an American citizen an American extraterritorial 
court has jurisdiction, although defendant is for- 
eign born 7! and incapable of naturalization.22 The 
British extraterritorial courts have no jurisdiction 
to grant divorce,?* and a question such as the fore- 
going could not arise therein. 

[§ 34] b. Cross Demands. English doctrine. 
If a party, properly sued in an extraterritorial trib- 
unal by an alien, pleads a cross demand which is 
considered and adjudicated by the court, it thereby 
exercises jurisdiction over the alien and the pro- 
priety of so doing has given such courts no little 
difficulty. The British doctrine on this question has 
changed from time to time. Formerly a cross de- 


mand against a foreign plaintiff was allowed only © 


by leave of court which would not be granted ‘‘un= 
less it was shown that the claim arose out of the 
matter in dispute, that there was reasonable ground 
for it, and that it was not made for vexation or 
delay.’’*4 Moreover the foreign plaintiff’s consent 
was necessary in the form of a submission to the 
jurisdiction.2° Then a case 2 arose where a cross 
demand was sought against a subject of the country 
which had granted the extraterritorial privilege, and 
this, it was held. by the judicial committee of the 
privy council, could not be permitted, because the 
Japanese government had not surrendered the right 
of adjudicating claims against its own subjects,27 
and because the logical result of the doctrine would 
be to compel the determination in Japanese courts 
of claims against Britons.28 Finally in the China 
and Corea Order in Council of 1904 it was expressly 
provided that ‘‘a cross-action or counterclaim shall 
not be brought in the court against a plaintiff, being 
a foreigner.’’ 29 
American doctrine. In the American law of plead- 
Ing a distinction is made between a counterclaim and 
a set-off, the latter being ‘‘allowed in actions 
founded upon contract and only of obligations 
21. Richards v. Richards, U. S 
Ct. for China No. 424 May 1, 1915. 
22. Richards v. Richards, U. S. 
Ct. for China No. 424 May 1, 1915. 
23. “The Supreme Court shall, as 
far as circumstances admit, have for 28. 
and within China and Corea, with 
respect to British subjects, all such 
jurisdiction in matrimonial causes 
except the jurisdiction relative to 
dissolution or nullity or jactitation 
of marriage, as for the time being 
belongs to the High Court in Eng- 


land.” China and Corea Or. in Counce, 
(1904) § 101. 


natural right. 


24. Piggott Exterr. (new ed 1907) satisfy the counter-claim, 
pp 179, 180. ; its amount and however much in ex- 
25. Papayanni v. Russian Steam] cess of the claim, and to stay pro- 
Navi otucn.Co;, 0.2" Moore P#iGh iN. 'S3 


161, 15 Reprint 862. 

26. Imperial Japanese Gov. v. 
Peninsular, etc., Co., [1895] A. C. 644 
(which was an _ action originally 
brought in the British consular court 
at Yokohama for damages to a war 
ship resulting from a collision with 


redress in the 
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‘there is nothing to take away this 
It is indeed expressly 
recognised by the treaties.’” 
Herschell,. ‘C.;: as 
Piggott Exterr. (new ed 1907) p 185. 
“Tf the respondents’ contention 
be well founded, it must apply equally 
where a British subject brings an 
actionin a Japanese or Chinese Court 
in respect of a claim against a Jap- 
anese or Chinese subject. 
aneése or Chinese Court would be en- 
titled to allow a counter-claim to be 
made against a British subject, and 
to require security to be given to 


ceedings in the action until the se- 
curity was given. 
be to deny the British subject any 
local Court except 
upon the terms of his submitting to 
its arbitrament a dispute which un- 
der the treaty was reserved exclu- 
sively for the determination of the 


re 


[§§ 33-85 
springing from contract.’’®° A counterclaim, on the 
other hand, may arise out of any claim, even a torti- 
ous one, provided it is ‘‘connected with the subject 
of the action,’’ *1 and of course where it exceeds the 
original demand judgment is regularly rendered in 
defendant’s favor for the excess.*? The American 
rule for actions in an extraterritorial court is that 
‘‘so far as set-off is a defense (i. e., to ‘the extent 
of the claim asserted’ by an alien plaintiff) it may 
be pleaded.’’** And any such claim may be. re- 
duced to the extent of another claim established 
against him by defendant so far at least as the lat- 
ter is founded on contract.** This appears to be an 
equitable rule, fair to both parties and subject 
neither so strongly to the objection in the English 
case last cited nor to the claim that extraterritorial- 
ity operates unfairly against those for whose benefit 
it 1s designed.*® 

[§ 35] c. Claims against Foreigners Accepting 
Jurisdiction. British rule. The orders in council 
have provided from time to time 3¢ for the trial in 
British courts of actions against foreigners consent- 
ing thereto. Thus in the China order of 1860 the 
British consul *? of the distriet where defendant 
might be found was empowered ‘‘to hear and deter- 
mine any suit of a civil nature arising within any 
part of the dominions of the Emperor of China, 
instituted by a British subject against a subject 
of the Emperor of China, or against a subject or 
citizen of a foreign state in amity with Her Majesty, 
provided that the defendant in such suit shall con- 
sent to submit to his jurisdiction, and give sufficient 
security that he will abide by the decision of the 
Consul, and will pay such expenses as the Consul 
shall adjudge.’? 8 Five years later an order was 
promulgated which made no provision for actions 
against foreign defendants and the sanction there- 
for was treated as ‘‘abrogated.’’ 8° But in 1881 the 
practice was restored, although with certain restric- 
pressed will not interpose any ob- 
Stacle to the respondents using 
every means of defence to the appel- 
lants’ claim. If they can shew that 
the Chishima was alone to blame, 
or that the Ravenna was not to 
blame, they will succeed in defeat- 
ing it. If it should appear that both 
vessels were to blame a question of 
some difficulty may arise. It is clear 
that the plaintiffs, according to the 
law administered in the Admiralty 
Court, could recover in that case no 
more than one-half of the damage 
they have sustained. It is further 
clear that if there were a tross-suit 
upon which the Court was competent 
to adjudicate the damage sustained 
by both vessels would be ascertained, 
and each would bear half of the total 
loss. Imperial Japanese Gov. vy. 
Peninsular, etc, Steam Nav. Co., 
[1895] A. C. 644, 659. 

34, King Ping Kee vy. American 


Food Mfg. Co., U. S. Ct. for Chi 
619 May 10, 1918. eee 


Lord 
paraphrased by 


The Jap- 


whatever 


The effect would 


one of defendant's vessels. Hach] British Consular Court.” Imperial 85. Tyan Leg. Obls. Arisi 

party alleged that the other alone| Japanese Gov. v, Peninsular, ete.,|China’s Treaty’ Rel, (40a). “bp eee, 
was at fault and defendant asked | Co., [1895] A. C. 644, 656. 54, : 
leave to file a counterclaim which 29. § 151 (8). 36. “There have been many fluc- 


was refused by the consular court, 


30. Bliss Code PI. 


(8d ed) § 370.| tuations in the provisions: with the. 


allowed by the supreme court on 
appeal but finally denied by the ju- 
dicial committee). . 

27. 
limited scope of the jurisdiction 
which the Consular Courts are au- 
thorised. to exercise:’ that is to say, 
that they had exclusive cognizance 
only of complaints brought against 
British subjects, but that on the 
other hand, the territorial Courts 
alone were competent to deal with 
claims against a Japanese subject: 


““The argument overlooks the ! 


See also Set-Off and Counterclaim 
[84 Cyc 658, 704]. 

31. Bliss Code Pl. (8d ed) § 371. 
See also Set-Off and Counterclaim 
[84 Cyc 659, 706]. 

32. See Set-Off and Counterclaim 
[384 Cye 760]. 

33. 11 Op. Atty.-Gen. pp 474, 478 
(Speed). 

[a] So in the English case: 
“While their Lordships are of opinion 
that the counterclaim ought not to 
be allowed, the views they have ex- 


issue of almost every successive Or- 
der in Council a change has been in- 
troduced: facts which of themselves 
are sufficient to show how very diffi- 
ot an eS. the subject really is,” - 
iggo xterr. (new ed 1 
178, 179. ‘ Te 
87. The British Supreme Court in 
China had not then been established. 
are Piggott Exterr. (new ed 1907) 


39. Piggott Exterr. (new ed 1907) 
p 179. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 35-37] 


tions.4° A special order of 1886 continued the 
practice but slightly modified the restrictions.*! And 
the order of 1904, still in force, provides that when 
‘fa British subject desires to institute or take in the 
Court an. action against a foreigner, the Court shall 
entertain the same, and shall hear and determine it, 
according to the ordinary course of the Court.’’ #2 

On the other hand federal Attor- 
ney-General Speed answered in the negative an in- 
quiry as to whether an American consular court in 
Japan could ‘‘render judgment against a person of 
foreign birth not a citizen of the United States.’’ # 
But American extraterritorial tribunals are consid- 
ered as having jurisdiction within their districts over 


American rule. 


-40. “First, that the foreigner 
should obtain and file in Court ‘the 
consent in writing of the cempetent 
authority of his own nation to his 
submitting’ to the jurisdiction; sec- 
ondly, that he did submit; thirdly, 
that he should give security, is re- 
quired by the Court, ‘to pay fees, 
damages, costs and expenses, and 
abide by and perform the decision 
to be given either by the Court or 
on appeal.’’” Piggott Exterr. (new 
ed 1907) pp 179, 183, 184. 

41. “The foreigner was required, 
first, to file his consent to the juris- 
diction of the Court; secondly, if 
required by the Court, to obtain and 
file a certificate in writing from a 
competent authority of his own Gov- 
ernment to the effect that no objec- 
tion was made by that Government 
to his submitting in the particular 
eause or matter to the jurisdiction; 
thirdly, to give security, if required 
by the Court.’ Piggott Exterr. (new 
ed 1907) p 180. 

42. China and Corea Ord. Counc. 
(1904) § 151 (1). 

[a] Consent of foreign govern- 
ment.—It is however “provided that 
the foreigner, if so required by the 
Court, first obtains and files in the 
Court the consent in writing of the 
competent authority on behalf of 
his own nation to his submitting, and 
does submit, to the jurisdiction of 
the Court, and, if required by the 
Court, gives security to the satis- 
faction of the Court, and to such 
reasonable amount as the Court 
thinks fit, by deposit or otherwise, 
to pay fees, damages, costs, and ex- 
penses, and abide by and perform 
such decision as shall be given by 
the Court or on appeal. With 
some diffidence I submit that the 
consent or submission of the for- 
eigner by itself is insufficient 
to give the Court a stable jurisdic- 
tion, but that the consent of the 
foreign Government is a Sine qua 
non. Further, I am disposed to think 
that both are requisite, and that the 
consent of the Government would 
not of itself be sufficient. In all this 
I have assumed that vis a vis the 
oriental State, the right to exercise 
such jurisdiction in the absence of 
any provision in the treaty, has been 
duly acquired by sufferance: for it is 
contrary to the law of nations, for 
one nation to deliberately exercise 
jurisdiction or power of any sort in 
another country, whether eastern or 
western, unless it has acquired the 
right to do so by lawful means. 
There is one practical, considera- 
tion in connexion with this matter 
which must not be overlooked. To 
allow a foreign Court to exercise 
jurisdiction over a foreigner by his 
own consent alone, is to invite col- 
lusion: for the friendly creditor may 
step in to the frustration of the 
rights of the defendant’s creditors of 
his own nationality.’ Piggott Ex- 
terr. (new ed 1907) pp 183, 184. 

43. 11 Op. Atty.-Gen. p 474. After 
quoting from Art VI of the Amer- 
ican-Japanese Treaty of 1858, as fol- 
lows: “Americans committing of- 
fences against Japanese shall be 
tried in American consular courts, 
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sels.44 


[§ 36] 


[§ 37] e. 


and, when guilty, shall be punished 
according to the American law. Jap- 
anese committing offences against 
Americans shall be tried by the 
Japanese authorities, and punished 
according to Japanese law. The 
consular courts Shall be open to Jap- 
anese creditors, to enable them to 
récover their just claims against 
American citizens; and the Japanese 
courts shall, in like manner, be open 
to American citizens, for the recov- 
ery of their just claims against Jap- 
anese,’’—the attorney-general con- 
tinued: “I do not think, however, 
it can be fairly inferred, from this 
article of the treaty, that it was 
within the contemplation of the par- 
ties that the Government of the 
United States should confer upon 
American consular courts in Japan 
jurisdiction over the subjects or cit- 
izens of other countries resident in 
Japan. Turning from the treaty to 
the statute entitled ‘An act to carry 
into effect provisions of the treaties 
between the United States, China, 
Japan, Siam, Persia, and other coun- 
tries, giving certain judicial powers 
to ministers and consuls, or other 
functionaries of the United States 
in those countries, and for other pur- 
poses,’ approved June 22, 1860. (12 
Stats.,.72,) we find, by the 1st sec- 
tion of the act, that, in addition to 
other powers aud duties imposed up- 
on ministers and consuls, they shall 
be invested with the judicial power 
described in the statute, which shall 
appertain to the office of minister and 
consul, and be a part of the duties 
belonging thereto, wherein the same 
is allowed by treaty. The 3d section 
says, that the jurisdiction of the con- 
sular courts shall embrace all. con- 
troversies between citizens of the 
United States and others provided 
for by such treaties respectively; and 
the 4th section declares, that the 
laws of the United States, so far as 
is necessary to execute such treaties 
respectively, shall extend to all cit- 
izens of the United States in the said 
countries, and over all others, to the 
extent that the terms of the said 
treaties respectively justify or re- 
quire, so far as such laws are suit- 
able to carry the said treaties into 
effect. These provisions of the stat- 
ute, in my opinion, extend to the laws 
of the United States over citizens of 
the United States resident in Japan, 
and fully invest the consular courts 
of Japan with authority to hear and 
determine all matters of controversy 
arising between citizens of the 
United States. Under the _ treaty 
with Japan, the Government of the 
United States had the authority to 
give such jurisdiction to consular 
courts. I do not think that either 
the treaty or the statute confers ex- 
press jurisdiction upon _consular 
courts, either to exercise criminal or 
civil jurisdiction over persons in 
Japan who are not citizens of the 
United States ey subjects of the 
Japanese empire”). 

44. Department of State Circular 
June 1, 1881. : 

“A Japanese subject, regularly 
shipped and serving on board a 
United States vessel of war, is jus- 
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all persons, foreigners included, who are duly 
shipped and enrolled upon American merchant ves- 


d. Protégés. It is the practice in some 
extraterritorial countries for various powers to take 
under their protection subjects of another power.*® 
Whether the latter thereby become subject to the 
courts of the former is a question which appears to 
be yet unsettled as regards the United States.*® But 
in Switzerland such jurisdiction is conceded.*? 

Foreign Seamen. Regardless of their 
nationality seamen are subject to the same jurisdic- 
tion as the ship on which they serve.*® 
is merely a corollary of the doctrine that a ship is 


This indeed 


ticeable before the United States 
Courts’ in Japan for all offenses 
against law committed by him within 
the Empire while so serving, and he 
should be held to answer before the 
United States consul within whose 
district the offense was committed 
(In re Ikada Tomekichi, U. S. Minis- 
ter, August 14, 1882).’’ Scidmore 
U.S. Cons. Ct. Dig. (1882) p 22. 

451, 2..Moore Int. lL. Dig..§ 287. 
46, “A native of Comoro, domi- 
ciled in Zanzibar, died there in the 
service of a citizen of the United 
States, who complained that the vice- 
consul of the United States at Zan- 
zibar refused to take jurisdiction of 
the decedent’s estate. The Depart- 


-ment of State said that if decedent 


had been a citizen of the United 
States, domiciled at Zanzibar, it 
would be ‘disposed to maintain on the 
general principles of the law of na- 
tions, that the consul had jurisdic- 
tion;’ but that the fact that decedent 
was in the employ of an American 
citizen ‘did not confer on him such an 
American status as will subject his 
estate to extraterritorial jurisdic- 
tion.’ It would, however, be the duty 
of the vice-consul to protect, so far 
as he could, any interest the citizen 
in question might have in decedent’s 
estate as a creditor, if that interest 
should ».e in jeopardy by reason of 
the imperfection of the local proc- 
esses of administration.” Asst. Sec- 
retary Rives to Mr. Ropes, Apr. 28, 
1888, 2 Moore Int. L. Dig. p 600. 

“The statutes of the United States 
contemplate the cases of American 
citizens only; and the authority and 
provision for the punishment of an 
alien under an indirect privilege of 
extraterritoriality is open to grave 
question. This aspect of the case 
may, however, be left for considera- 
tion should the emergency arise.” 
Asst. Secretary Adee to Vice Consul 
General Grant, Oct. 22, 1890, 2 Moore 
Int, L. Dig. p 755. 

47. “The Swiss minister of for- 
eign affairs, in a note of January 28, 
1891, referring to the subject of ju- 
risdiction over Swiss citizens in 
criminal matters in Turkey, stated 
that, as the relations of Switzerland 
with the Sublime Porte were not 
regulated by the régime of the ca- 
pitulations, Switzerland had no repre- 
sentative in the Ottoman Empire, so 
that Swiss citizens there were en- 
tirely at liberty ‘to choose the power 
under whose protection they may 
wish to place themselves. Conse- 
quently, we admit, without reserve, 
that protected Switzers in Turkey are 
subject to the consular jurisdiction, 
both civil and criminal, of the state 
which protects them.’” Minister 
Washburn to Secretary Blaine, Jan. 
31, 1891, 2 Moore Int. L. Dig. p 755. 

48. U. S.—Ross v. McIntyre, 140 
Hye ee sea By eh i (SY ©) ty Pamesisyenl bee SOL 
581 (“The national character of the 
petitioner, for all the purposes of the, 
consular jurisdiction, was determin- 
able by his enlistment as one of the 
erew of the American ship Bullion. 
By such enlistment he became an 
American seaman—one of an Ameri- 
ean crew on board of an American 
vessel—and as such entitled to the 
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part of the national territory.4® And such jurisdic- 
tion may be exercised by an extraterritorial tribunal 
into whose district the ship may come.°° 

C. Where Applicable—1. 
Laws with extraterritorial application operate of 
course in the territory of the sovereignty which 
The ‘‘territory,’’ however, is | jurisdiction.>? 


[§ 38] 


grants the privilege. 


protection and benefits of all the laws 
passed by Congress on behalf of 
American seamen, and subject to all 
their obligations and liabilities. Al- 
though his relations to the British 
government are not so changed that, 
after the expiration of his enlistment 
on board of the American ship, that 
government may not enforce his ob- 
ligation of allegiance, and he on the 
other hand may not be entitled to 
invoke its protection as a British 
subject, that relation was changed 
during his service of seaman on 
board of the American ship under his 
enlistment. The question has 
been treated more as a political one 
for diplomatic adjustment, than as a 
legal one to be determined by the ju- 
dicial tribunals, and has been the 
subject of correspondence between 
our government and that of Great 
Britain’): OU: S. vi Sharp; 27 EF. Cas. 
No. 16,264, Pet. C. C. 118, 121 (‘The 
men received on board at Bordeaux 
by the master, upon the application 
of the American Consul, were as 
much, seamen on the vessel, and be- 
longing to her, as those who had 
signed the shipping articles’’); 8 Op. 
Atty.-Gen. p 74 (“It is wholly imma- 
terial by our law whether they were 
citizens of the United States or not”). 
“JT note that Lord Derby has 
informed Her Majesty’s representa- 
tives in China, Japan, and Siam that 
the British authorities in those coun- 
tries should abstain from interfer- 
ence with British subjects serving on 
foreign vessels of war; and ...Ihave 
the honor to inform you that similar 
instructions will be issued to repre- 
sentatives of the United States in 
China, Japan and Siam, that the au- 
thorities of the United States in those 
countries should abstain from inter- 
ference with American citizens in 
like manner serving on foreign ves- 
sels of war.” Secretary Fish to Brit- 


ish Minister Thornton, Oct. 7, 1875, 
2 Moore Int. Li. Dig. p 605. 
Eng.—Reg. v. Anderson, L. R. 1 


Cc. C. 161, 8 ERC 1 (“The expression 
‘British seaman’ may mean one who, 
whatever his nationality, is serving 
on board a British ship’); Reg. v. 
Lopez, Dears. & B. 525 [quot Hall 
For. Jur. British Crown (Oxford 
1894) 241] (“For jurisdictional pur- 
poses it is immaterial whether a for- 
eigner is on board a British vessel 
voluntarily cr without his consent. 
He is in either case equally amen- 
able to the British courts if he com- 
mits a crime, except perhaps if, not 
‘being in- lawful custody, he does an 
act which would otherwise be crimi- 
nal with the object of effecting his 
escape’). 

France.—‘‘To the same effect, un- 
doubtedly, is the French law, which 
assumes, as ours does, that the ship 
is a part of the territory of her 
country, and provides specially for 
the punishment of crimes committed 
on board (Ord. de 1681, liv. 11, tit. 
1, art. 22; Valin Comment., tom, 1, 
p. 449; Decret du 24 Mars, 1852, De 
Clercqq, Formul. tom. ii, p. 348).... 
Ortolan states the doctrine, as fol- 
lows: ‘As to ships of commerce, we 
know that when they are in the ter- 
ritorial waters of a foreign state, 
they are not exempt from the local 
police and jurisdiction, except as to 
facts happening on board which do 
not concern the tranquility of the 
port, or persons foreign to the crew.’ 
. . + (Diplomatie de la Mer, tom. i, 
p. 335). The rule of law, as thus 
laid down by Ortolan, seems to have 
been drawn from a decision of the 
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not resticted to 
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Council of State in the time of the 
Emperor Napoleon I., to the point 
that the local authority will not in- 
termeddle with acts, even crimes, 
committed. on board a foreign ship 
in such circumstances (Ortolan, tom. 
i, p. 450 annexe, ii). Nay, the French 
laws do not hesitate to prescribe that 
when crimes are committed on board 
a French vessel in a foreign port, 
by one of the crew against another 
of the same crew, the French Consul 
is to resist the application of the lo- 
cal authority to=the case (Ord. du 
29 (Oct. T3335 tit. Mil arts.22)2" De 
Clercqq. Form. tom. ii, p. 65). This 
doctrine has become so firmly fixed 
in France, that the text writers as- 
sume it as a rule of international law 
(See M. M. de Clereqq et de Vallet, 
Guide Pratique, tom. i, p. 366). In- 
deed, the recent legislation of France 
confers on her consuls unmistakeable 
jurisdiction in these matters. (Decret 
du 24 Mars, 1852; see De Clercqd, 
Formulaire, tom. ii, p. 348).’’ 8 Op. 
Atty.-Gen. pp 74, 77, 5 

Spain.—“In 1889 the captain of the 
ship Sea Swallow, flying the English 
flag, was killed on board his vessel in 
Chinese waters by a member of the 
crew, a native of the Philippine 
Islands and a Spanish subject. The 
victim was an American. The culprit 
was arrested and taken before an 
English examining magistrate, the 
Spanish consul being present at the 
examination, and was bound over to 
appear before the British court at 
Shanghai to answer a charge of man- 
Slaughter. The court found an in- 
dictment and a jury was convened, 
when the Spanish consul claimed the 
sole right to hear the case. The trial 
was postponed till the question could 
be submitted to Sir John Walsham, 
British minister at Peking, and Count 
Liorente, Spanish chargé d’affaires. 
The case became the subject of an 
informal consultation between Sir 
John and Mr. Denby, the American 
minister at Peking. They agreed 
that, had the case arisen between 
England and the United States, it 
was settled that the consuls of the 
two countries could be considered as 
having jurisdiction of persons duly 
shipped and enrolled on the merchant 
vessels of their respective nations; 
but that, in the case of other coun- 
tries, between which no such agree- 
ment existed, an actual legal basis 
for the claim of British jurisdiction 
in the pending case might not be 
found to exist. It seems that the 
British minister’s law officers after- 
wards advised him that the extrater- 
ritorial jurisdiction allowed by China 
to foreign powers did not extend to 
the flag but must be determined by 
the nationality of the defendant, in 
all cases where the crime was al- 
leged to have been committed while 
the ship was in Chinese waters.» As 
there was no convention, tacit or 
otherwise, between Spain and Eng- 
land on the subject, Sir John surren- 
dered the-accused to the Spanish con- 
sul for trial.’ 2 Moore Int. L. Dig. 
pp 610, 611. But see Riquelme Dere- 
cho Internacional pp 243, 245 (where 
the general rule of international law 
[presumably applicable to Spain] is 
stated as in the text). 

See also Admiralty § 40 et seq; 
Criminal Law § 221; Federal Courts. 

[a] General rule of international 
law.— “If the ship, on board of which 
the crime has been committed, ar- 
rives then at a port, the jurisdic- 
tional right of the territory, to which 
the ship belongs over the accused, 
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the land of the country, but ‘‘in- 


eludes its ports and navigable waters as well.’’ > 
[§ 39] 2. Leased Territory. Certain portions 
of China have been leased to various European gov- 
ernments, the lessor retaining the sovereignty and 
the lessees acquiring the administration, contro] or 
As the latter were in all cases en- 


does not on that account cease. So 
that, if one of these were a foreigner, 
subject to the state to which the 
port, at’ which the ship stops, be- 
longs, even in that case it is the 
right of the captain to detain him 
on board, that he may be judged by 
the tribunals of the ship’s country. 
And if this passenger should get on 
shore, and should institute before the 
tribunals of his country. proceedings 
against the captain, the local author- 
ity will be incompetent to judge the 
foreign captain, because the fact in 
question occurred in a foreign coun- 
try, that is, on board a foreign mer- 
chantman on the high sea, and be- 
cause, by embarking in that ship, the 
party is presumed to have submitted 
himself to the laws of the foreign 
territory of which the ship consti- 
tutes a part.’ 1 Riquelme Derecho 
Internacional pp 243, 245, 

49. See infra § 42. 

50. U.S.—Ross v.McIntyre,140 U.S. 

453, 11 SCt 897,-35 L. ed. 581; U. S: 
vM (Kileores UW.) Si5 Ct. torssehine 
Oct. 3, 1914; Department of State 
Circular June 1, 1881. “A Japanese 
subject, regularly shipped and serv- 
ing on board a United States vessel 
of war, is justiceable before the 
United States Courts in Japan for all 
offenses against law committed by 
him within the Empire while so serv- 
ing, and he should be held to answer 
before the United States Consul 
within whose district the offense was 
committed. (In re Ikada Tomekichi, 
U. S. Minister, August 14, 1882).” 
oS U. S. Cons. Ct. Dig. (1882) 
p 22. 
Eng.—‘“It is to be remembered that, 
except to the extent of the compe- 
tence of Naval Courts, misdemeanour 
and crimes committed by foreigners 
on board British ships can only be 
tried by those British Courts which 
sit in British territory, or in protec- 
torates where jurisdiction over for- 
eigners has been assumed. In Orien- 
tal states where Great Britain has 
extra-territoria] jurisdiction, and in 
protectorates of the earlier type, no 
power of trying foreign subjects ex- 
ists.” Hall For. Jur. British Crown 
(Oxford 1894) p 241. “The question 
whether the Consular Courts can be 
invested with any extra-territorial 
jurisdiction arises here in a special 
form, as .,the Courts in Corea are 
given jurisdiction over offences on 
board ship- committed within 100 
miles from the coast of:China.”. Pig- 
gott Exterr. (new ed 1907) p 65. But 
the Rules of H. B. M.’s Courts in 
China provide (§ 179) for the exercise 
of jurisdiction under the Merchant 
Shipping Act. 

51. Ross v. Mcintyre, 140 U. S. 
453, 472, 11 SCt 897, 35 LL. -ed, 581 
(“We do not adopt the limitation 
stated by counsel to the jurisdiction 
of the consular tribunal, that it ex- 
tends only to offenses committed on 
land. Neither the Treaty nor the Re- 
vised Statutes to carry them into 
effect contain any such limitation. 
The latter speak of offenses commit- 
ted in the country of Japan—mean- 
ing within the territorial jurisdiction 
of that country’’). : 

52. [a] Kiaochow leased to Ger- 
many for ninety-nine years, Nov. 14, 
1897 (2 Moore Int. L. Dig. p 689), and 
later seized by Japan which is now 
under pledge to return it to China. 

[ob] Port Arthur and Talienwan 
leased to Russia for twenty-five 
years with provision for extension by 
mutual agreement, 1898 (2 Moore Int. 
L. Dig. p 639), also seized by Japan. 
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joying, and hence recognizing, extraterritorial rights, 
it would seem on principle that their new privileges 
were subject to such rights and were no greater 
One of the lessees, 


than the lessor had exercised.5# 
however, announced that foreign 


leased region would have only the powers accorded 
And such appeared to 
be the desire of the other governments as expressed 
by their diplomatic representatives at Peking.®5 
The American government submitted to this view 


them in its own territory.®4 


and its consuls were ‘‘instructed 


no authority to exercise extraterritorial ¢onsular ju- 
risdiction or to perform ordinary nonjudicial con- 
sular acts within the leased territory under their 


[c] Weihaiwei leased to Britain 
Juiy 1, 1898 “for so long period as 
Port Arthur shall remain in the oc- 
cupation of Russia.” Convention of 
1898, 1 Treaties Between China and 


Eereten States (Shanghai 1908) p 
53. “As it is expressly stipulated 


in the leases that China ‘retains sov- 
ereignty’ over the territory leased, 
it could doubtless be asserted that 
such territory is still Chinese terri- 
tory and that the provisions of our 
treaties with China granting consular 
jurisdiction are still applicable 
therein.””’ Van Dyne, Asst. Sol. U. S. 
For, Rel. (1900) p 387. 

[a] The Russian lease expressly 
provided that “any Chinese charged 
with a criminal offense shall be 
handed over to the nearest Chinese 


official to be dealt with.’’ 2 Moore 
Int. L. Dig. p 640. 

54. Russia, Jan. 30, 1908. 

55. 2 Moore Int. L. Dig. p 639 


(Japanese minister dissented). 

56. Secretary Hay to Minister 
Conger, Febr. 3, 1900, U. S. For. Rel. 
(1900) p 386; 2 Moore Int. L. Dig. 

640. 

: 57. U.S. v. Rodgers, 150 U. S. 249, 
14 SCt-109, 37 L. ed. 1071; Reg. v. 
Carr, 10 Q. B. D. 76; Reg. v. Ander- 
son, L. R. 1 C. C. 161, 8 ERC 1; Reg. 
v. Keyn, 2 Ex. D. 63, 5 HRC 946; Rex 
vy. Allen, 1 Moody C. C. 494; Reg. 
vy. Jemot, 1 Russell Cr. (4th ed) 153. 


58. Also to those without national 
character. U.S. v. Holmes, 5 Wheat. 
(OS) 4125-5 Led.” 1225" U. Ss iv: 
Pirates, 5 Wheat. (U. S.) 184, 5 L. 
ed. 64. But not of course to foreign 
ships. U. S. v.-Kessler, 26 F. Cas. 
No. 15,528, Baldw. 15. 


“Of offences committed on the high 
seas on board of foreign vessels (not 
being a piratical vessel), but belong- 
ing to persons under the _acknowl- 
edged government of a foreign coun- 
try, this court has _ no jurisdiction 
under the Act of 1790, c 36, 8 12. 
That was the doctrine of the supreme 


court in U. S. v. Palmer, 3 Wheat, 
(U. S.) 610, 4 L. ed. 476; ptseyn't 
Klintock, 5 Wheat. (U. S.) 144, 5 
L. ed. 55, and U. S. v._ Holmes, 5 
Wheat. (U. S.) 412, 5 L. ed. 122; 
applied, it is true, to another class of 


eases, but in its scope embracing the 
present. We lay no stress on the 
fact, that the deceased was a for- 
eigner. Our judgment would be the 
same, i been an American 
citizen.’ U. S. v. Davis, OF OAs, 

x 2 Sumn. 482, 485 (per 
Story, J.)./ 


al Proof of nationality of the 
a eae of course an essential step in 
the prosecution of an offense com- 
mitted thereon. See Criminal Law 


Reg. v. Anderson, L. R. TiCHG: 
Rae, ; 
See conmediences of the floating 
island theory have not been worked 
out with sufficient completeness to 
warrant its acceptance without fur- 
ther examination. Not only would 
the common law apply on poard, but 
also all statutes automatically. Yet 
this is certain, that if the ship goes 
above bridge, she would suddenly 
lose her national character, pass 


y 
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consuls in the | tionals.°§ 


[§ 41] 


that they have 


within the sole jurisdiction of the 
foreign country, and the common law 
and the statutes cease to apply, save 
in so far as discipline on board is 
concerned. Again, even though ships 
are said to be territory, civil process 
cannot be served on board: for the 
civil principle corresponding io the 
eounty limit of criminal jurisdiction, 
is that the King’s writ does not run 
beyond the sea. Neither can extra- 
dition warrants be executed on board. 
It seems more than probable that the 
rule as to the civil writ, as to the 
county limit of criminal jurisdiction, 
and as to the territoriality of Acts 
of Parliament, are all variations or 
applications of the same principle, 
which is expressed more generally as 
the territoriality of the sovereignty. 
Out of the jurisdiction of the Courts, 
but within the normal jurisdiction 
of Parliament is an anomaly: but one 
which must exist if ships are terri- 
tory: for both the civil and the crimi- 
nal rule of jurisdiction are inelastic. 
But it is very doubtful whether the 
floating island theory has ever been 
advanced except in respect of the ap- 
plication of the criminal, or quasi- 
eriminal, law. Cockburn C. J. gave it 
very qualified approval in Rex v. 
Keyn, 2 Ex. D. 161, 5 ERC 946 limit- 
ing himself to the words ‘it has been 
likened.’ And in the same case, Lind- 
ley J. treated it as merely a meta- 
phorical expression, giving reasons 
why it was not true strictly, and ex- 
plaining the application of the com- 
mon law on koard ship by the very 
simple reason, that ‘otherwise the 
persons on board would be subject 
to no law at all.’” ‘2 Piggott Nat. pp 
a ye! ta I 

60; _Ree.); Vv... lopez, -7 -Cox C..¢: 
431. See also Admiralty § 32; Crimi- 
nal Law § 216 et seq. 

“Tt is natural to consider the ves- 
sels of a nation as parts of its ter- 
ritory, though at sea, as the State 
retains its jurisdiction over them; 
and, according to the commonly re- 
ceived custom, this jurisdiction is 
preserved over the vessels even in 
parts of the sea subject to a foreign 
dominion.” Secretary Webster to 
Lord Ashburton (1842), 6 Webster 
Works p 306 [quot with appr U. S. 
v. Rodgers, 150 U. S. 249, 264, 14 SCt 
109, 37 L. ed. 1071]. Compare Mar- 
shall v. Murgatroyd, L. R. 6 Q. B. 
1 


“Since the oceans are the common 
highways of nations, public and pri- 
vate vessels upon them, outside of 
the limits of any country, are deemed 
to be floating parts of the territory 
of the several countries to which 
they respectively belong; and a crime 
committed on one of them is punish- 
able by its particular government, as 
within the complete territorial juris- 
diction.” 1 Bishop New Cr. L. § 117. 
But in Reg. v. Keyn, 2 Ex. D. 63, 
5 ERC 946, Lindley, J., observed that 
a certain contention “renders it nec- 
essary to investigate the, doctrine 
that a merchant ship is part of the 
territory of the country whose flag 
she bears. It is obvious that she is 
not so in point of fact; and it is easy 
to shew that the doctrine holds good 
to a very limited extent indeed. 
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present Chinese exequaturs.’’ 54 
[§ 40] 3. Ships—a. 
ritorial jurisdiction extends also, independently of 
treaties, to ships®’ of the nation and of its na- 
Indeed, for jurisdictional purposes a ship 
has been termed ‘‘a floating island’’ 5° constituting 
part of the national territory.°° 
b. On the High Seas.*! 
law,’’ says Piggott,®? ‘‘is extended extraterritorially 
to subjects on the high seas, and, even beyond, to a 
more or less degree by all nations.’’ In English law 
this is known as ‘‘the jurisdiction of the admiral.’’ ®* 
It arises independently of statute,°* although it has 
at times received statutory recognition.® 


General Rule. Extrater- 


‘‘The eriminal 


In the 


First it is admitted that a foreign 
merchant’s ship, which enters the 
ports, harbours, or rivers of England, 
becomes subject to English law, her 
so-called territoriality does not in 
that case exclude the operation of 
English law: Cunningham’s Case, 
Bell C. C. 72. Secondly, it is con- 
ceded that, even in time of peace, 
the territoriality of a foreign mer- 
chant ship, within three miles of the 
coast of any State, does not exempt 
that ship or its crew from the oper- 
ation of those laws of that State 
which relate to its revenue or fish- 
eries. Thirdly, in time of war the 
so-called territoriality of a ship of 
one of the belligerents does not sub- 
ject it to invasion or capture within 
three miles of a neutral coast. 
Fourthly, in time of war so-called 
territoriality of a neutral merchant 
ship does not exempt it from inva- 
sion in search of contraband of war. 
Fifthly, in time of war this country 
has invariably ‘denied that the terri- 
toriality of a neutral merchant ship 
protected enemy’s goods on board; 
and although England has agreed 
with some nations that in future free 
ships shall make free goods (unless 
contraband of war), England reso- 
lutely maintains the old doctrine 
against all other nations. In all 
these cases the territoriality of the 
ship becomes an unmeaning phrase, 
and care must be taken not to be 
misled by it, and not to allow the 
general assertion that a ship is part 
of the territory whose flag she bears 
to pass unchallenged, and to be made 
the basis of a legal argument. When, 
indeed, a ship is out at sea in waters 
which are not the territorial waters 
of any State, it is right that those 
on board her should be subject to 
the laws of the country whose flag 
she bears; for otherwise they would 
be subject to no law at ail. To this 
extent a ship may be said to be part 
of the territory of the country of her 
flag: see Man. Law of Nations, pp. 
117-255; but so to speak of her is 
to employ a metaphor, and this must 
never be lost sight of.” 

61. Significance of the term “high 
seas” see Admiralty § 32 et seq; 
Criminal Law § 216 et seq. 

62. Extr. (1910) p 10. See also 
Admiralty § 82; Criminal Law § 216 
et seq. 

63. 2 Piggott Nat. (new ed 1907) 
p 124 et seq. 

64. Reg. v. Anderson, L. R. 1 C. C. 
161, 8 ERC 1. 

65. “It shall be lawful for Her 
Majesty the Queen in Council to 
make any law that may seem meet for 
the government of Her Majesty’s 
subjects being in any vessel at a 
distance of not more than one hun- 
dred miles from the coast of China or 
of Japan, as fully and effectually as 
any such law might be made by Her 
Majesty in Council for the govern- 
ment of Her Majesty’s subjects being 
in China or in Japan.” Foreign Ju- 
risdiction Act § 14. Commenting on 
this in connection with the surren- 
der of extra-territoriality in Japan, 
Sir Francis Piggott observes: ‘Viewed 
simply as high-sea legislation, the 
provisions of the section do not in- 
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United States this admiralty jurisdiction devolves 
upon the federal courts,°® and certain offenses, when 
‘committed on the high seas,’’ are the special sub- 
Nor is the jurisdic- 
tion confined to crimes; it extends as well to civil 
matters,°® like maritime torts,®® and contracts.7° 


jects of federal legislation.** 


fringe, except so far as the terri- 
torial waters are concerned, the sov- 
ereign rights of the country whose 
Shores are specially referred to. The 
jurisdiction created by it is limited 
to British subjects being in any ves- 
sel within the specified area of sea: 
and there is no doubt that. Parlia- 
ment can legislate for subjects in 
such circumstances, and, therefore, 
can delegate the power of legislat- 
ing to the King in Council. Nor can 
there be any doubt that, were it 
thought expedient, similar legisla- 
tion could be adopted, in the same 
conditions, in respect of a like or 
greater distance from the coasts of 
France or Spain, without any dero- 
gation from the sovereign rights of 
those countries, Diplomatie cour- 
tesy would probably require some ex- 
planation to be given to the Govern- 
ments of those countries with re- 
gard to the reference to them in the 
statute: but beyond this they would 
have nothing to say in the matter, 
for they have no general jurisdic- 
tion over the high sea beyond terri- 
torial waters.” Exterr. (new ed 
1907) pp 64, 65. 

66. “The judicial power shall ex- 
Lend... to all cases of admiralty 
and maritime jurisdiction.” Us. 
Const. art. 3°'§.2. 

“Tt has been determined in some 
of the ancient admiralty criminal de- 
cisions, that if persons, who were 
British subjects, and belonged to 
British vessels, committed acts of 
piracy in any bays, harbors, creeks 
and ports while out of the realm of 


England, they might be indicted in 
the English admiralty court, and 
punished for such offences. This 


law, laid down by the ancient Eng- 
lish authorities, does not appear to 
have been overruled. A modern case, 
in effect, adopts and confirms it. ‘If 
the robkery be committed in creeks, 
harbors, ports, &c., in foreign coun- 
tries, the court. of admiralty indis- 
putably has jurisdiction of it, and 
Such offence is consequently piracy.’ 
Rex yv. Gillott, Feb’y 28th, 1812, MS. 
case. The same acceptation of the 
meaning of ‘admiralty and maritime 
jurisdiction’ would naturally apply to 
the terms when used in the constitu- 
tion or laws of the United States.” 
U.S. v. Roberts, 27 F. Cas. No. 16,173, 
2 NYLegObs 99, 102. See also Ad- 
miralty § 32; Criminal Law § 216 et 
seq. 

67. Eed. Pen. Code ce 11, 12. 

68. U.S. v. Wilson, 28 F. Cas. No. 
16,731, 3.Blatchf. 4385. See also Ad- 
miralty §§ 16-128. 

69; Thomas v. Lane, 23 F. Cas. 
No. 13,902, 2 Sumn. 1 (per Story, 
J.). See also: Admiralty §§ 118-127. 

70. De Lovio v. Boit, 7 F. Cas. 
No. 3,776, 2 Gall. 398 (per Story, J.). 
See also Admiralty §§ 66-91. 

71. -U. S.—U. S. v..-Rodgers, 150 
W..S. 249, 266, 14 SCt 109, 37, L. ed. 
1071 (where the offense was commit- 
ted on an American ship ‘in the De- 
troit River, out of the jurisdiction of 
any particular State, and within the 
territorial limits of the Dominion of 
Canada’’); U. S. v. Bennett, 24 F. Cas, 
No. 14,574, 3 Hughes 466 (where the 
offense was committed on a _ vessel 
navigating the river Garronne, as in 
the Enzlish case cited below, al- 
though apparently farther up); U. S. 
v. Gordon; .25 F..-Cas. No. 15,231, .5 
Blatchf. 18. In U. S. yv.. Roberts, 27 
F. Cas. No. 16,173, 2 NYLegObs 99, 
102, the court, in upholding a ver- 
dict of guilty under an indictment for 
inciting a revolt, said: “Without the 
aid of English authority, there would 
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seem to be no reasonable ground to 
doubt the rightful power and compe- 
tency of the government of the 
United States to punish its own citi- 
zens for offences committed on board 
American vessels on tidewaters in 
any part of the world. Congress, in 
the act of 1825, intended to exercise 
that power in respect to the classes 
of offences there specified. The ves- 
sel, in the present case, lay in an 
enclosed dock in the port of Havre, 
where she rode.at full tide. The tide 
ebbed and fiowed there. This fact is 
found by thé verdict. It was a part 
of the sea. It does not appear that 
the prisoners have been tried, con- 
victed or acquitted of this offence in 
the Hrench: tribunals, imi. Ss, V.. 
Beyer, 31, Fed: 35, “the court, in- 
structed the jury as follows: “If you 
believe from the evidence that the 
assault was committed as charged, 
and that it was committed on an 
American vessel at the point desig- 
nated by the witnesses who testified 
upon that subject, to-wit, nine miles 
from the shore in the roads of the 
river La Plata, this court would have 
jurisdiction to confer upon you the 
power to find your verdict upon the 
matters in issue in the indictment.” 
An indictment charging the commis- 
sion of an offense ‘fon the high seas 
in the outer road off the port of St. 
Domingo” is supported by proof of 
commission in the inner road and in 
DOLt,, U.S. Vin Stevens, v2 He. Cas: 
No: Le, 39404 Wash. ©. SCo ba 70 ihe 
converse of the proposition was rec- 
ognized by Mr. Justice Story in U. S. 
Nia, Davis, 2" By Case No. 14.932" 12 
Sunn. 482, where one who shot from 
an American ship another on a for- 
eign schooner, lying in a foreign har- 
bor, was held subject to the juris- 


diction of the government to which 


the owners of the schooner owed alle- 
giance and not to that of the Ameri- 
can government, There was a 
question whether either vessel was 
on the high seas. U.S. v. Jackson, 
26 EF. Cas. No. 15,457, 2 NYLegObs 3 
may be considered as overruled by 
US SieVen ROdgers) GL bO TUS Seo ag vd. 
SCt 21093 sisi. ved. TOT winile VU: 
v. Wiltberger, 5 Wheat. (U., S.)_ 76, 
5 L. ed. 37 is rendered largely obso- 
lete by an amendment of the statute 
which it applied. 

Eng.—Reg. vy. Anderson, L. R. 1 
C. C. 161, 169, 8 ERC 1; Rex v. Allen, 
1 Moody C. C. 494 [cit with appr 
Ross v. McIntyre, 140 U. S. 453, 476, 
11 SCt 897, 35 L. ed. 581] (where 
the jurisdiction of the English cen- 
tral criminal court was upheld over 
an American citizen who had been 
found guilty of murder on a British 
ship “in the river Garonne, within 
the boundaries of the French em- 
pire, on her way up to Bordeaux, 
which city is by the course of the 
river about ninety miles from the 
open sea. The vessel had proceeded 
about half way up the river, and was 
at the time of the offence about 300 
yards from the nearest shore; the 
river at that place being about half 
a mile wide. The tide flows up to 
the place and beyond it. No evi- 
dence was given whether the place 
was or was not within the limits of 
the port of Bordeaux.’ Blackburn, 
J., said: “There seems to be no doubt 
that at a place where the tide flows, 
and below all bridges, the Admiralty 
assumes to have jurisdiction at com- 
mon law. _I pass by the law as laid 
down in» Hale’s Pleas of the Crown, 
for it seems to me that the modern 
case of Reg. vy. Jemot [Old Bailey, 
Feb. 28, 1812, M. S. cit 1 Russ. 


For later cases, developments and changes in the law see cumulative Annotations, 


On Other Waters. 
jurisdiction over ships continues even after they 
have left the ‘‘high seas’’ and are in the tidal 
waters of another country,” although its courts, un- 
less exempted by treaty, have concurrent jurisdiction 
in such a case.’? 


i il 
[$§ 41-42 


Extraterritorial 


Crimes, 4th ed. 153; and Archbold Cr. 
Pl. 16th ed p 395] and Reg. v. Allen [1 
Moody C, C. 494] are the most closely 
in point. Those were both cases of 
crimes committed on board British 
ships at a time when they were lying, 
not in the open sea, but at some 
distance up a Chinese river. Each of 
these cases was held to be within the 
Admiralty jurisdiction, and conse- 
quently within that of the Central 
Criminal Court.” 

France.—-‘‘With regard to merchant 
vessels of foreign countries, the 
rench nation do not assert their po- 
lice law against the crews\of those 
vessels, unless the aid of the French 
authority be invoked by_ those on 
board, or unless the offence com- 
mitted leads to some disturbance in 
their ports. The law of France is 
very clear on this point. Among the 
instances mentioned are two cases of 
American vessels, one being in the 
port of Antwerp, and the other in 
the port of Marseilles, where, offences 
being committed on board, the 
Americans claimed the exclusive ju- 
risdiction over their vessels; though 
being in foreign ports, they were 
vessels belonging to America.” Reg. 
Vv; Anderson, “lo R., 1 iC Cs 1615 ee, 
8 ERC 1 [cit 2 Ortolan Diplomatie 
de la Mer (4th ed) c 13 pp 269-271] 
(per Bovil, C. J.). Compare judg- 
ment of Cour de Cassation, Dalloz 
(Juris. (Gen. 1859) pp 88, 89 [cit 
ae vy. Keyn,. 2.x. D. 63, 82, 5b HRC 
46]. 

72. U. S.—‘‘It is’ true ‘that -the 
jurisdiction of a nation over a vessel 
belonging to it, while lying in the 
port of another, is not necessarily 
wholly exclusive. We do not so con- 
sider or so assert it. For any unlaw- 
ful acts done by her while thus lying 
in port, and for all contracts entered 
into while there, by her master or 
Owners, she and they must, doubt- 
less, be answerable to the laws of 
the place. Nor, if her master or 
crew, while on board in such port, 
break the peace of the community by 
the commission of crimes, can ex- 
emption be claimed for them.” Sec- 
retary Webster to Lord Ashburton 
(1842), 6 Webster Works p 307 [quot 
U. S. v. Rodgers, 150 U. S. 249, 265, 
14 SCt 109, 37 L. ed. 1071]. See also 
Male v. Common Jail, 120 U. S. 1, 30 
L. ed. 565; U. S. v. Diekleman, 92 U. 
S. 520, 23 L. ed. 742; The Hxchange 
v. McFaddon, 7 Cranch 116, 3 L. ed. 
foes U. S. v. Diaz, 1 Porto Rico Fed. 

Eng.—“The only consequence of 
the ship being within the ambit of 
French territory, is that, (the vessel 
not being an armed vessel) there 
might have been concurrent jurisdic- 
tion, had tne French law claimed it.” 
Per Byles, J., in‘ Reg. v. Anderson, 
I, R., 1... Cy 161, 1685. 8 PRE Sen 
also Cunringham’s Case, Bell G @. 


12. 

France.—The consular convention 
of 1853, between the United: States 
and France, provided (art VIII) “the 
respective Consuls-General, Consuls, 
Vice-Consuls or Consular Agents, 
shall have exclusive charge of the 
internal ‘order of the merchant-ves- 
sels of their nation, and shall alone 
take cognizance of differences which 
may arise, either at sea or in port, 
between the captain, officers and 
crew, without exception, particularly 
in reference to the adjustment of 
wages and the execution of contracts, 
The local authorities shall not, on 
any pretext, interfere in these dif- 
ferences, but shall lend forcible aid 
to the Consuls, when they may ask 


same title, page and note number, 


yt 


§§ 48-45] 


{§ 43] d. Exercise of Jurisdiction. Under an 
act of congress passed as early as the second year 


of the federal government ‘‘the 


fenses committed upon the high seas or elsewhere, 
out of the jurisdiction of any particular State or 
district, shall be in the district where the offender 
is found, or into which he is first brought.’’ 73 
American consuls in all countries are required to in- 
vestigate charges of crime on American vessels en- 
tering their districts, and to send accused home for 
But this duty is 


trial if the evidence justifies.74 
ministerial rather than judicial.75 


territorial courts, however, have jurisdiction over 
offenses committed on the ‘‘high seas,’’? and such 


jurisdiction is cumulative to that 


it, to arrest and imprison all persons 
composing the crew whom they may 
deem it necessary to confine. Those 
persons shall be arrested at the sole 
request of the Consuls, addressed in 
writing to the local authority, and 
supported by an official extract from 
the register of the ship or the Hst 
of the crew, and shall.be held, dur- 
ing the whole time of their stay in 
the port, at the disposal of the Con- 
suls. Their release shall be granted 
at the mere request of the Consuls 
made in writing. The expenses of 
the arrest and detention of those per- 
sons shall be paid by the Consuls.” 
1 Malloy Treaties p 531. Commenting 
on this in his opinion re the ‘Ata- 
lanta,’’ Attorney-General Cushing an- 
swered the question. “What is ‘in- 
ternal’ in this context? Plainly, it 
seems to me, everything which does 
not appertain, either by the law of 
nations or the municipal law, to the 
local jurisdiction. If the acts of dis- 
order, if the ‘differences’ be matters 
of locat jurisdiction, then, as ques- 
tions, they are, jurisdiction external 
to the ship. Apply the test to this 
or any other case of the same prin- 
ciple, and it recenciles all contro- 
versy. Where there is in what oc- 
eurs on board the ship no infringe- 
ment of the laws of France or of 
the United States, then the local au- 
thority has no concern in the matter, 
save in the terms of the articte to 
support the consul in maintaining 
the authority and executing the laws 


of his own government.” 8 Op. Atty.- 

Gen. p 8&8; Forsyth Cas. Const. L. 
407. 

x 73. U.S. Rev. St. § 730; Fed. Jud. 


SeeiU. S.v.) Carr,..25),5. 


quiry the case of consuls in China 
and Turkey, who, by statute, exer- 
eise judicial 1 
acts of Americans in those countries. 
(Act of August 11, 1848.) ... 
particulars of the duty of consuls are 
not expressly defined by statute. But 
they belong to the very function of 
consuls by the law of nations, and 
by the general practice of Christen- 
dom. (De Clereq.et De Vallat, Guide 
Pratique, pp. 356, 366.) And, in thus 
detaining criminals, the consul does 
not usurp any judicial authority. He 
has no judicial authority. His acts 
are ministerial only, such as any 
ministerial officer may lawfully per- 
form, and which he performs, of 
course, as the only ministerial offi- 
cer of competent authority at hand 
invested with general power as such. 
8 Op. Atty.-Gen. pp 381, 386. 

76. Ross v. McIntyre, 140 U._S. 
453, 470, 11 SCt 897, 35 L. ed. 581 
(where the objection “that the of- 
fence with which the petitioner was 
charged, having been committed on 
board of a vessel of the United States 
in Japanese waters, was not triable 
before the consular court” the su- 
‘preme court said: “The argument 
presented in support of the first of 
these positions is briefly this. Con- 


(25 Cc. J.—11] 


EXTRATERRITORIALITY 


sits.77 

[§ 44] 
Tribunals—a. 
Extraterritorial 


trial of all of- 


[§ 45] 


American extra- 
tive officers.®° 


of courts in the 


gress has provided for the punish- 
ment of murder committed upon the 
high seas, or any arm or bay of the 
sea within the admiralty and mari- 
time jurisdiction of the United 
States, and out of the jurisdiction 
of any particular State; and has pro- 
. vided that the trial of all offenses 
committed upon the high seas, out 
of the jurisdiction of any particular 
State, shall be in the district where 
the offender is found or into which he 
is first brought. . .. Therefore it is 
contended that, although the ship 
Bullion was at the time lying, in 
those waters, the offense for which 
the appellant was tried and convicted 
was committed on the high seas and 
within the jurisdiction of the domes- 
tice tribunals of the United States, 
and is not punishable elsewhere. In 
support of this position it is as- 
sumed that the jurisdiction of the 
consular court is limited to offenses 
committed on land, within the ter- 
ritory of Japan, to the exclusion of 
offenses committed on waters within 
that territory. There is, as it seems 
to us, an obvious answer to this 
argument. The jurisdiction to try 
offenses committed on the high seas 
in the district where the offender 
may be found, or into which he may 
be first brought, is not exclusive of 
the jurisdiction of the consular 
tribunal to try a similar offense when 
committed in a port of a foreign 
country in which that tribunal is 
established, and the offender is not 
taken to the United States. There is 
no law of Congress compelling the 
master of a vessel to carry or trans- 
port him to any home port when he 
can be turned over to a consular 
court having jurisdiction of similar 
offenses committed in the _ foreign 
country. 7 Opinions Attys.-Gen, 722. 
The provisions conferring jurisdic- 
tion in capital cases upon the consuls 
in Japan, when the offense is com- 
mitted in that country, are embodied 
in the Revised Statutes, with the 
provisions as to the jurisdiction of 
domestic tribunals over such offenses 
committed on the high, seas; and 
those ‘Statutes were reénacted_ to- 
gether, and, as reénacted, went into 
operation at the same time. To both 
effect must be given in proper cases, 
where they are applicable’). 

ey. S; v. Kilgore, .U,..S. Cttor 
China (Oct. 8, 1914) (where a de- 
murrer was overruled to an informa- 
tion charging the accused, a deputy 
marshal, with allowing the escape of 
a prisoner, sentenced by such court, 
from an American war. transport in 
the harbor of Nagasaki. Lobingier, 
J., said: “The truth is that the crim- 
inal jurisdiction of this court is dual; 
i. e. over offenses committed in 
China (by which is meant, however, 
more than its precise territorial lim- 
its) and offenses committed else- 
where. The former is derived en- 
tirely from the treaties with China 
by which the iatter’s jurisdiction has 
been surrendered. i : 
| offenses of the second class is derived 
|lnot from the treaties but from the 


D. Enforcement — 1. 
Consular Courts—(1) 


Jurisdiction over 
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United States,® even where the place of commis- 
sion is outside the territory wherein the court 


Extraterritorial 
onsula Generally. 
jurisdiction is most -frequently 


exercised by consuls who, in addition to their or- 
dinary consular 
vested with judicial powers.78 

(2) British. In China the British con- 
sular tribunals are termed ‘‘provincial courts’’ 7 
and are courts of record with seal and administra- 
They may be held by acting consuls 
general, consuls, 


duties, are, in certain. countries, 


or vice consuls as well as by com- 


Act of Congress which-has unlimited 
power to confer upon this court juris- 
diction over outside offenses; for this 
can in ne way affect the sovereign 
rights of China nor enlarge the ju- 
risdiction surrendered by the treaties. 
And this court’s power to take cog- 
nizance of crimes committed outside 
of Chinese territory may arise not 
only from the Acts of Congress 
passed since the establishment of the 
court but by pertinent acts previ- 
ously passed which, according to a 
well settled doctrine, came into force 
as to this court upon its organi- 
zation’’), 

78. [a] In general.—“Historically, 
it is undoubtedly true, as shown by 
numerous authorities quoted by Mr. 
Warden in his treatise on ‘The Origin 
and Nature of Consular Bstablish- 
ments,’ that the consui was origin- 
ally an officer of large judicial as 
well as commercial powers, exercis- 
ing entire municipal authority over 
his countrymen in the country to 
which he was accredited. But the 
changed circumstances of Europe, 
and the prevalence of civil order in 
the several Christian States, have 
had the effect of greatly modifying - 
the powers of the consular office.” 
Dainese-v.,, Hale, 91 U.; S--13, 16, 7238 
L. ed. 190. 

[b] Britain.—‘The common form 
usually known by the name of the 
Consular Court is well understood. 
It is a Court constituted on the lines 
of Courts in England, presided over 
by the Consul, who is invested with 
judicial powers as distinct from his 
consular duties, or by a _ specially 
appointed Judge. The number of 
these Courts varies according to the 
size of the country and of the Brit- 
ish community residing in it. In 
China there are Provincial Courts 
held by the Consuls of the respec- 
tive districts, and also a Supreme 
Court with an original and appellate 
jurisdiction, in Shanghai presided 
over by a Judge, formerly styled th 
Chief Justice. In these Courts civi 


and criminal proceedings against 
British sukjects are instituted. In 
other countries their constitution i 
varied.” Piggott Hxterr. (new ed 
1907) p 165. 

[ec] United States.—“To carry into 
full effect the provisions of the 
treaties of the United States with 
China, Japan, Siam, Egypt, and 


Madagascar, respectively, the minis- 
ter and the consuls of the United 
States, duly appointed to reside in 
each of those countries, shall in ad- 
dition to other powers and duties im- 
posed upon them, respectively, by the 
provisions of such treaties, respec- 
tively, be invested with the judicial 
authority herein described, which 
shall appertain to the office of min- 
ister and consul, and be a part of the 
duties belonging thereto, wherein, 
and so far as, the same is allowed 
by treaty.” Rev. St. § 4083 et seq. 

79. China and Corea Ord. Counce. 
(1904) § 19. 

80. China and Corea Ord. Coune 
(1904) §§ 19, 20. 
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missioned consular officers.§1 
Jurisdiction. 


jurisdiction, civil and criminal, 


vested in the supreme court,®* although the latter has 
concurrent jurisdiction with all of them,®* and in 
the Shanghai consular district it entirely replaces 
the provincial court.84 A cause commenced in a pro- 
vincial court, but appearing to be outside its juris- 
diction, must be reported to the supreme court which 
it, 8° 

Title to land. The British extraterritorial courts 
take jurisdiction of cases involving the title to land, 
but assume to follow the law of the country.®® 
Jurisdiction. 
jurisdiction of American consular courts was once 


may order it transferred and try 


[§ 46] (3) American—(a) 


extensive and important.®? 
Probate and administration.®® 


81. China and Corea Ord. Counce. 
(1904) § 19 (2). 

82. China and Corea Ord. Counc. 
(1904) § 22. 

83. China and Corea Ord, Counc. 
(1904) § 23. 

84. China and Corea Ord. Counc. 
(1904) § 21. But under § 24 of the 
same the registrar (clerk) holds pre- 
liminary examinations, tries cases, 
eriminal and civil, which may be as- 
signed to him, and exercises the func- 
tions of a provincial court. 

85. China and Corea Ord. Counc. 
(1904) § 25. 

86. “The law applicable to land in 
China owned by His Majesty’s sub- 
jects has been so long a moot point 
and the interests involved are so 
large that I think I ought, now that 
the question has been raised by this 
suit, to state my opinion of the ef- 
fect of the Judgment of the Privy 
Council in the above case—Secretary 
of State for Foreign Affairs v. 
Charlesworth [1901] A. C. 378. That 
case seems by analogy to establish 

'two propositions, that Chinese law 
ought to be applied by His Majesty’s 
Courts in China to the incidents of 
land in China, and that His Majesty’s 
judges in China ovght to take ju- 
dicial notice of Chinese law. In re- 
gard to the first, the greater part of 
Chinese written law would be void 
and inoperative in an English Court 
as inconsistent with the policy of 
English law—Dicey, pp. 29 and 32; 
In re Fitzgerald, [1903] 1 Ch. 933, 
941. Further Chinese land law con- 
sists almost entirely of local cus- 
tom: a great deal of English law has 
been uniformly followed for half a 
eentury by His Majesty’s subjects 
in China, and has thus acquired the 
force of Chinese law, e. g., testamen- 
tary disposition of land in China ac- 
eording to the English form, and 
English forms of conveyancing. 
Where there is no custom, the duty 
of the Chinese judge is to decide ac- 
cording to .good conscience. «The 
British Court would, I conceive, in 
such cases draw on the civil law as 
developed by modern continental 
codes and text-writers, including our 
own law of personal property, which 
comes in some respects from the 
Same source, Cf. Maine’s Ancient 
Law, page 283. If a land law so 
derived is thought too uncertain to 
support the large foreign commercial 
interests now centered in Shanghai 
and Tientsin, legislation alone can 
supply the remedy. Rights of limi- 
tation and servitudes might be goy- 
erned by Land Regulation approved 
by the Treaty Powers, and succes- 
sion ab intestato by Order-in-Coun- 
ceil.” MacDonald v. Anderson, (H. B. 
M. Sup. Ct. Jan. 16, 1904) 72 North 
China Herald 247. 

87. “Cases of great importance in- 
volving larze amounts of property 
and, in some instances, the death pen- 
alty have been adjudicated in the 
consular courts.: The importance of 


The provincial courts retain all 


Its most frequent 


EXTRATERRITORIALITY 


exercise was in probate and administration causes.®? | 
And while it has at times been questioned it has 
received both judicial °° and diplomatic *1 approval. 
The consular courts also not infre- 


not , exclusively 1 . 
Divorce.°” 


Lunacy.°§ 
The 


cery.’’ *° 


Title to land. 


some of these cases in China and 
Japan led to the amendment of the 
powers of the courts in 1870.” Jones 
U. S, Cons, Serv. p 55. 

[a] Acting consul.—‘‘There is no 
such office known to our law as an 
acting consul and there is, of course, 
no authority whatever for the exer- 
cise by such person of any consular 
position as pointed out in your dis- 
patch. (fection 4130 of the Revised 
Statutes expressly limits the exer- 
cise of judicial functions conferred 
upon consuls by section 4083 to ‘per- 
sons invested with, and exercising the 
functions of consul-general, vice-con- 
sul-general, consul, or vice-consul.’ ” 
Acting Secretary Adee to Mr. Denby, 
March 22, 1894, U. S. For. Rel. (1894) 
p 140; 2 Moore Int. L. Dig. p 622. 

[b] Vice consul.— “Consul”  in- 
cludes vice consuls who may also 
preside over such a court in the ab- 
sence of the consul. 7 Op. Atty.- 
Gen. p 511. 

{c] Abolition of office and merger 
of jurisdictionmWhere the judicial 
functions of the tonsul general for 
a particular district have been trans- 
ferred to a “vice consul general” 
and that office is afterward abol- 
ished, the jurisdiction lapses and is 
merged in that of another court 
which, but for the existence of such 
judicial functions, has exclusive cog- 
nizance of causes arising in such dis- 


trict. Shanghai Stores v. Hadley, 
(Us S.Ct.for ChinaiiNo: 731 hebr: 
15, 1919) 7 Mill. Rev. 406. 


88. Administration generally see 
Executors and Administrators 23 
Cae pees 4 

Probate generally see Wills [40 
Cye 951]. 

89. Act of June 22, 1860 (12 U.S. 
St. at L. 72, 78 c 179 §§ 2, 80). 

“The practice is found to be of 
great service in facilitating the con- 
sul in his efforts to preserve the ef- 
fects of the deceased, and has also 
the advantage of securing an au- 
thentiec record of the instrument 
which is more or less subject to loss 
in the course of transmission to the 
home of the testator in the United 
States.”’ Secretary Evarts to Mr. 
Woodward, March 15, 1879, 2 Moore 
Int. 1. Dig=p 625: 

“Especially in the probate of wills 
and administration of estates they 
are the oniy courts to which a con- 


‘siderable section of Americans in 


China have occasion to resort.” Lo- 
bingier Am. Ct. in China (1919) p 4. 

90. In re Robert, U. S. Ct. for 
China May 15, 1907; In re Allen, U. S. 
Ct. for China Aug. 16, 1907; In re 
Consul Gereral’s Report, (U. S. Ct. 
for China Jan. 29, 1913) 8 Mill. Rev. 
229; In re Fitch, No. 736; Yao Sui- 
Dong v. American Food Mfeg. Co., 
(U. S. Ct. for China No. 740 March 
8, 1919) 8 Mill, Rev. 110. In Mather 
v. Cunningham, 105 Me. 326, 74 A 
809, 29 LRANS 761, 18 AnnCas 692, 
the court upheld the probate proceed- 
ings by the consul general at Shang- 


For later cases, developments and changes in the law see cumulative Annotations, 


quently granted divorces.%* 
court regulations for China contain various pro- 
visions regarding procedure in divorcee causes,** and 
the effect of divorce decrees.°® 
viding certain grounds for divorce was promulgated 
by Minister De Long in 1870 for American consular 
courts in Japan. But the authority to impose it was 
questioned by the secretary of state.°” 

The department of state has ruled 
‘‘that the powers of the consular courts over luna- 
tics, are analogous to those of courts: of ehan- 


x‘ 
[§§ 45-46 


Indeed, the consular 


A regulation °® pro- 


‘*Questions involving the title to 


hai, relative to the will of a citizen 
of Maine whom it found to have 
been domiciled in China. ; 

91. “Mr. Leishman, min. to Tur- 
key, to Mr. Hay, Sec. of State, No. 
5938, Oct. 6, 1903, enclosing copy of a 
note of Tewfik Pasha, Turkish minis- 
ter of foreign affairs of Oct. 5, 1903, 
stating that the council of ministers 
had decided that it belonged to the 
jurisdiction of the United States con- 
sulate to determine who was the 
wife of Leon Manoukian, a deceased 
American citizen. A question of in- 
heritance was involved. (74 MS. 
Desp. from Turkey).” 2 Moore Int. 
L. Dig. p 626. 

92. Divorce generally see Divorce 
AACA Us A Osis 

93. 3 Moore Int. L. Dig. p 459; 
69 North China Herald pp 11388, 1194. 

“As to consular jurisdiction in di- 
vorce cases, see Mr. Comanos, acting 
consul-general at Cairo, to Mr. Fre- 
linghuysen, Secretary of State, Sep- 
tember 10, 18&4. This dispatch en- 
closed a copy of an order issued by 
Mr. S. Wolf, consul-general, Febru- 
ary 27, 1882, entertaining an action 
of Habil: Naggiar for divorce a vin- 
culo matrimonii from his wife.” 2 


‘Moore Int. L. Dig. p 626. 


94. Cons. Ct. Reg. (China) arts 
48-53 (providing inter alia that “each 
party may testify, for alimony and 
court expenses, for attachment of de- 
fendant’s property and for custody 
of minor children” as justice and 
the children’s good may require). 

95. “Divorce releases both parties, 
and they shall net be remarried to 
each other.” Cons. Ct. Reg, (China) 
art ‘52. 

96. Scidmore U. S. Ct. 

(Tokio 1887) pp 99, 100, 
Pik 2 Moore Int. L. Dig. pp 618, 

“Up to the present, owing doubtless 
to the point never having arisen in 
Court, the matter remains unsettled.” 
Scidmore U. S. Ct. in Japan (Tokio 
1887)" pp 99; L00: 

98. Lunatics generally see In e 
Persons [22 Cyc 1104]. if be. 

99. Secretary Bayard to Minister 
Denby, Jan. 10, 1888, 2 Moore Int. 
L. Dig. p 626. It was further observed: 
“Those powers extend to the custody 
of the persons and estates of luna- 
tics. A court of chancery may ap- 
point a committee of the person and 
a committee of the estate, and may 
give directions touching the estate 
of lunatics. A court of chancery 
may appoint a committee of the per- 
son and a committee of the estate, 
and may give directions touching the 
expenditure of the funds belonging 
to the lunatic for the support and 
maintenance of himself and those de- 
pendent upon him. With the care of 
pauper lunatics, courts of chancery 
of course can have nothing to do, 
That is a matter to be governed by 
such Rep ulap ne as ae particular 
community may see fit to ma 
the relief of their poor.” pee: 


in Japan 


same title, page and note number, 
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§§ 46-49] 
land are not within the jurisdiction of the consul.’’ + 

Criminal jurisdiction.2 The criminal. jurisdiction 
of the consul over offenses committed within his dis- 
triet * was extensive, including capital cases,* in 
which, however, the concurrence of ‘‘associates’’ 
and the commissioner’s or minister’s approval was 
required.® 3 

[§ 47] (b) Limitations. Nevertheless, ‘‘the 
consular court is a court of limited jurisdiction’’ in 
the sense that ‘‘all the jurisdictional facts must be 
alleged.’’® And where independent courts are es- 
tablished with appellate or supervisory jurisdiction 
over them, the consular courts naturally lose much 
of their importance.” In the important consular 
district of Shanghai the consul. general was divested 
of all jurisdiction and his judicial authority trans- 
ferred to a ‘‘vice-consul-general,’’® which position 
was afterward abolished,® with the result, it has been 
held, that such jurisdiction lapsed and merged in 
that of the United States court.1° <A later enact- 
ment?! purported to declare ‘‘judicial authority 
. . . vested in a vice-consul,’’ but whether this 
‘was effective to undo such merger and recall such 
lapsed jurisdiction’? was not decided.1? In any 
event since jurisdiction of the United States court 


of March, 1864, 


1. Asst. Secretary Hunter to Con- 
his execution, 


sul Foster, Sept. 3, 1874, 2 Moore 
ints. Dig p 627; (adding ‘it is 
thought, however, that in the case of 
a, right of possession as between 


The proceedings 
were 
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issued a warrant for 
and he was hung at 
Shanghai, on the ist of April, 1864. 
in Buckley’s case 
approved by 


[25 Gods) 3828 


over matters within the cognizance of the consular 
court bad once actually vested it could be taken 
away only by an express prohibition, merely con- 
ferring similar jurisdiction upon another court did 
not make it exclusive.'® 

[§ 48] b. Independent Courts—(1) H. B. M. 
Supreme Court. Extraterritorial tribunals, indepen- 
dent of their consulates, have been established in 
some, countries. A ‘‘supreme court for China and 
Japan’’ +* was instituted by Great Britain in 1865 
and, since the surrender of extraterritoriality in the 
latter country, has continued as a supreme court for 
China. It is composed of a judge, ‘‘formerly 
styled the Chief Justice, and as many assistant 
judges . . . as may from time to time be re- 
quired.’? *7 Every judge is required to be ‘‘at the 
time of his appointment, a member of the bar of 
England, Scotland or Ireland, of not less than seven 
years standing.’’ 18 The term of office is ‘‘during 
the pleasure of his majesty,’’1® and in case of va- 
cancy or incapacity the secretary of state appoints 
an acting judge.?° 

[§ 49] (2) The United States Court for China 
—(a) In General. This was established by the act 
of congress of June 30, 1906.21 The court is pre- 
therefore the act of March 4, 1915, 
gave concurrent jurisdiction with the 
United States court over certain 


matters. 


the president 14. Piggott Exterr.’ (new ed 1907) 


landlord and tenant, if such a. rela- 
tion exists there, or when two per- 
sons are claiming possession ad- 
versely to each other of the same 
land under a contract or agreement, 
the consul might exercise jurisdic- 
tion”). 

2. See also Ambassadors and Con- 
suls § 43. 

3. U. S. Rev. St. § 4084. 

“Criminal jurisdiction of United 
States consular courts being ex- 
pressly restricted by section 4084, 
Revised Statutes, to offences com- 
mitted by citizens of the United 
States in the countries in which the 
consuls vested with judicial powers 
are appointed to reside, the consu- 
lar court of the United States at 
Tangier fad no jurisdiction of an 
offence committed in_ the United 
States by a naturalized citizen who 


afterwards escaped and went to 
Morocco.” Acting Secretary Adee to 
Moore Int. L. 


Consul Matthews, 2 


4, in 93° Cas, No. 
13,562, 11 contains the 
following xccount of the early exer- 
cise of this branch of jurisdiction. 
“Tt appears, by the diplomatic cor- 


China, 
issued 
On the 


consular court at Shanghai, on the 
23d of November, 1863, of the murder 
A warrant was 
issued for his execution, but he broke 
jail and escaped, owing to the in- 
sufficient means provided for taking 
care of prisoners. 
Steerable, case was that of John D. 
Buckley, who, on the 22d of May, 
1863, murdered, at Shanghai, 

McKennon, a citizen of the United 
States, and the master of an Amerl- 
can merchant ship... . He was tried 
at Shanghai for the murder, on the 
1st of February, 1864, before the 
American consul general, and four 


associates, 
sentenced to be hung. The lupitod 


States minister in China, on the 11t 


(Diplomatic Correspondence of 1864, 
part 3, pages 392 to 419, 440, 474, 
478, 479).” . 

5. Aet of Aug: 11,°1848 (9 U.S. 
Stijatore 278 Toml50) $15) 5" Act* of 
June 22, 1860 (12 U. S. St. at L. 
790, c 179 § 15). 4 

6. The Spark v. Lee Choi Chum, 
22 F. Cas. No. 13,206, 1 Sawy. 713. 

7, American consular courts in 
China retain jurisdiction “in civil 
cases where the sum or value of the 
property involved in the controversy 
does not exceed five hundred dollars 
United States money and in criminal 
cases where the punishment for the 
offense charged can not exceed by 
law one hundred dollars fine or sixty 
days’ imprisonment or both, and shall 
have power to arrest, examine and 
discharge accused persons or com- 
mit them to the said court.” Act of 
June 30, 1906 (34 U. S. St. at L. 814 ¢ 
3934 § 2). 

g. Act of March 2, 1909 (35 U. Ss. 


St. at L. 679 ¢ 255). 

9. “The offices of vice consul gen- 
eral, deputy consul general, and 
deputy consul are abolished.” Act 


of Febr. 5, 1915 (38 U. S. St. at L. 
806 c 23 -§ 5). 

10. “Whatever the reason the con- 
clusion seems irresistible that by 
abolishing the ‘office of vice-consul- 
general’ Congress eliminated the only 
functionary who was then authorized 
to hold the consular court for the 
district of Shanghai and that its ju- 
risdiction thereby lapsed. And, since 
the jurisdiction of this court had 
previously been concurrent there- 
with and, in said consular district, 
‘exclusive’ .but for said court, its 
jurisdiction was necessarily merged 
in that of this court.” In re Fitch, 
(U. S. Ct. for China March 8, 1919) 
No, 736; Yao Sui-Dong v. American 
Food Mfg. Co., (U. S. Ct. for China 
March 8, 1919) No. 740. 


11. Act of March 4, 915 (38 U. S. 
St. at L. 1123 c 145). 

12. In re Fitch, (U. SunCt. for: 
China March 8, 1919) No. 736; Yao 


Sui-Dong v. American Food Mfg. Co., 
(U.S) (Ct. for China March 8, 1919) 
No. 740. 

13. Gould v. Hayes, 19 Ala, 438; 
Dement v._ Boggess, 13 Ala. 140; 
Koons v. Dyer, Morr. (Iowa) 93; 
Com. v. Hudson, 11 Gray (Mass.) 64 
(Shaw, C. J.); State v. St. Louis 
County Ct., 38 Mo. 402. At most 


p 185. 

15. Its full title, however, is “His 
Britannic Majesty’s Supreme Court 
for China and Corea.’’’ Ord. Counc. 
(1904) § 7 (1). 


16. Piggott Exterr. (new ed 1907) 
p 165. China and Corea Ord. Coune. 
(1904) § 7 (6). P 

17. China and Corea Ord. Counce. 
(1904) § 7 (2). 

18. China and Corea Ord. Counce. 
(1904) § 7 (2). 

19. China and Corea Ord. Counce. 
(1904) § 15. 

206. China and Corea Ord. Counc. 
(1904) § 8. 

21. 34 St. at L. 814 c 3934. 


[a] he history of the court has 
been traced as follows: “As Ameri- 
can interests in the Far Hast gradu- 
ally expanded it became apparent 
that the important and far reaching 
judicial power which the nation had 
acquired there should be exercised, 
or at least supervised, by those 
trained especially for that purpose. 
Our Ministers and Consuls doubtless 
made the best of a difficult situa- 
tion but they were laymen (Commis- 
sioner Davis, writing in 1850, said: 
‘Those who have to administer the 
law are destitute of all legal require- 
ments.’ Senate Ex. Doc. 72, 1st Sess. 
31st Cong. Sept. 9, 1850. Inspector 
Peirce, reporting in 1904, wrote: ‘At 
the present time none of our Con- 
suls in China are trained lawyers.’ 
Jones, the Consular Service of the 
United States (1906), 52) as a rule 
and it was not to be expected that 
they should find themselves at home 
in the technical field of law. In 
1881 Secretary Blaine, in an_ opinion 
which was transmitted to Congress 
by President Arthur, recommended 
that ‘men of legal training should be 
chosen for certain judicial offices in- 
dependent of the consular system and 
the establishment of a separate sys- 
tem of courts, at least in China, with 
an appellate court at Shanghai.’ 
Bills embodying these recommenda- 
tions were introduced into Congress 
in 1882 and 1884 but were not acted 
upon, Nevertheless the advocates of 
a better system continued their ef- 
forts. Consular Inspector Peirce, in 
his report for 1904 urged the estab- 
lishment of a United States Court. 
In March, 1906, Congressman Edwin 
Denby, son of a former Minister to 
China, introduced his bill. It passed 


324 (25 C.J. 


sided over by one judge with a staff consisting of a 
district attorney, marshal, and clerk, all of whom 
are appointed by the president.** 

[§ 50] (b) Jurisdiction—aa. Territorial. Ter- 
ritorial jurisdiction of this United States court ex- 
tends to, and its process runs throughout, all Chi- 
nese territory.?° wast 

[§ 51] bb. Personal. The test of jurisdiction 
over the person in all these territorial courts is the 
nationality of defendant. Anyone may be a plain- 
tiff, but there must be a defendant subject to Amer- 
ican authority in order to confer jurisdiction.*4 

[§ 52] ce. Topical (Of the Subject Matter)— 
(aa) Original—aaa. Concurrent. By its organic 
act the United States court for China is given ‘‘ex- 
clusive jurisdiction in all cases and judicial pro- 
ceedings whereof jurisdiction may now be exercised 
by United States consuls and ministers by law and 
by virtue of treaties between the United States and 
China, except in so far as the said jurisdiction is 
qualified by section two of this Act.’’?5 The latter 
provides that the consuls retain ‘‘the same jurisdic- 
tion as they now possess,’’ 7° up to the limits al- 
ready described for the consular courts. But the 
jurisdiction of the consular courts when such or- 
ganic act became operative was not exclusive; it was 
original and concurrent with that of the commis- 
sioner and the minister.27 As the successor of the 
two latter by the grant above mentioned the United 
the lower House under his guidance, 
received the support of Senators 
Lodge and Spooner in the Upper 
Chamber and became a law on June 
30, 1906. Elsewhere Mr, Denby has 
said of the conception and purpose | has 
of: his measure: ‘I thought of our] years. 
United States Judge as much in the 24. 
light of an ancillary, unofficial am- 25. 
bassador of the United States, as of} § 1. 
a Judge of a court for the trial of 26. 
cases in which Americans were con-| § 2. 
cerned. I had hoped at that time, 27 
judging of conditions as I had known 
them before, that this high judicial 
officer, the highest American official 
in the land next only to the Minis- 


ter, unhampered by diplomatic re- 
strictions and with an eye single to 


American 


34 U. S. 
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ized at any place in China having an:tion under the Act of 1848. 
consulate. The 
Act also conferred 
Korea but, while this provision has 
never been repealed, the jurisdiction 
not been *»exercised 


See supra § 31. 
St. at L. 814 c 3934 


34 U. S. St. at L. 814 c 3934 


1 Le Tey Itch; 
China March 8, 1919) No. 7386; Yao 
Sui-Dong vy. American Food Mfg. Co., 28. 
(U. S,..Ct., for. China .March 8, 1919) | §) 2. 
No. 740 (where the court says: “The 29. 
Act of 1860 did not purport to abol- 
ish the office of commissioner nor to 


>, 


™ 


[$§ 49-55. 

/ 
States court acquired jurisdiction concurrent with 
that of the consular courts within their limits. 

[§ 53] bbb. Exclusive. Exclusive original juris- 
diction of the subject matter is exercised by the 
United States court in all cases arising within its 
territory and not cognizable by the consular courts, 
that is, in all civil cases where the amount involved 
exceeds five hundred dollars, and in all criminal 
eases where the penalty prescribed exceeds ‘‘one 
hundred dollars fine or sixty days’ imprisonment, or 
both.’’?8 It sometimes happens, especially in ad- 
ministration matters, that a cause is commenced in 
a consular court under the belief that it involves 
less than five hundred dollars, and is afterward 
found to involve more;*® in that event it is trans- 
ferred to the United States court, and the prior 
proceedings are treated as having been conducted 
under its authority.®° 

[§ 54] (bb) Appellate. All judgments of the 
consular courts are subject to review by the United 
States court for China on appeal, while from the 
latter, which is considered as located in the ninth 
judicial circuit, appeals lie to the court of appeals 
sitting at San Frrancisco.*4 

[§ 55]. (cc) Supervisory. Besides its ordinary 
appellate cognizance the United States court also 
exercises a supervisory or administrative jurisdic- 
tion 3? in all probate and administration ecauses 
whether appealed or not. The relation between the 
As a 
matter of policy he naturally would 
not have appointed both a’ Commis- 
sioner and a Minister but the law 
certainly gave him the option to ap- 
point either. Nor would the juris- 
diction be lost by the failure so 
to appoint. That would merely sus- 
pend its exercise. And without the 
express abolition of the Commis- 
sioner’s office his potential jurisdic- 
tion remained and so long as it 
remained, the jurisdiction of the con- 


suls could not be exclusive’). 
34 U.S? St. ath. 814 e@ 3934 


i In re Jaeger, (April 26, 1918 
No. 613) 4 Mill. Rev. 374 (the grant 
of jurisdiction in “all civil cases” 


he Organic 
jurisdiction in 


in recent 
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the best interests of the Chinese Em- 
pire and of the United States, might, 
having placed himself on terms of 
friendship and confidence with the 
chief officials of the Empire, exer- 
eise in an entirely unofficial way a 
considerable influence in matters af- 
fecting foreign relations. The Court’s 
sittings were to be at the points in- 
dicated—four great vice-regal seats 
—and I hoped that perhaps some 
good might be accomplished through 
the influence of the Court in an en- 
tirely unofficial and friendly way, 
relying upon the Judge himself to 
exercise tact and discretion and to 
use whatever influence he might ac- 
quire in the best manner.’ (Far 
Hastern Am, Bar. Assoc. Publ. I, 14, 
15). While nominally established by 
the act of June 30, 1906, the court 
was not actually opened for business 
until early in 1907. Of the more than 
seven hundred causes which have 
come before it since ‘then, there have 
been many of unusual importance 
either in the legal questions arising 
or in the amounts involved.” lLobin- 
gier Am. Ct. in China (1919) pp 4, 5. 

oo. 34 U: S. St. at L; 816 © 3984 

6 


There is also a commissioner ap- 
pointed under special acts of con- 
gress, 

23. Sessions of the court are held 
almost continuously at Shanghai and 
one regular term is held each year 
at Tientsin in the north, Hankow in 
central China, and Canton in the 
south. Special sessions are author- 


take away his original jurisdiction 
‘to hear and decide all cases.’ It 
seems rather to have been cumula- 
tive, applying to additional countries, 
conferring jurisdiction upon another 
‘functionary’ (the Minister) but leay- 
ing in force existing provisions for 
such need as might arise. Hence it 
did not even mention the Act of 1848 
and repealed (Act of 1860) sec. 32 
. . . only ‘inconsistent provisions.’ 
But there was nothing ‘inconsistent’ 
between these two acts. The first 
as we have seen conferred jurisdic- 
tion in China (and perhaps Turkey) 
upon ‘the Commissioner and the Con- 
suls.’ The second conferred jurisdic- 
tion in other countries as well as 
China upon ‘the Minister and the 
Consuls.’ In the other countries the 
Minister alone might share such ju- 
risdiction with the Ccnsuls but in 
China there was nothing to prevent 
the Commissioner also from sharing 
it with them. That it was the inten- 
tion to make this possible seems ap- 
parent from the fact that our treaty 
of 1858 with China confirmed juris- 
diction in the ‘Consul or other public 
functionary’ (Art. XI; Malloy, 
Treaties, I, 215) while the purpose 
of the Act of 1860, as announced in 
its title, was ‘to carry into effect... 
the treaties giving certain ju- 
dicial powers to Ministers and Con- 
suls or other functionaries of the 
United States.’ It was, therefore, 
still in order for the President, if he 
chose, to appoint a Commissioner, for 
China, who would exercise jurisdic- 


of the prescribed amount is an ex- 
tensive one and includes proceedings 
of every recognized class without 
limit as to the maximum amount or 
character of relief sought. Thus 
while the United States court for 
China is a part of the federal ju- 
dicial systern, corresponding in grade 
mainly to the district courts, it has 
cognizance of certain causes [such 
as probate, divorce, guardianship and 
adoption] which, in America, are en- 
tertained only .by the state courts). 

30. In re Jaeger, (April 26; 1918 
No. 613) 4 Mill. Rev. 374, 


31. Formerly appeals lay to the 


minister in cases involving two thou- 
sand five hundred dollars or less; 
if more the appeal lay to the federal 
circuit court in California. See The 
Ping On v. Blethen, 11 Fed. 607, 610, 
7 Sawy. 482 (where the court says: 
“The whole statute upon the subject 
of the consular and ministerial courts 
of China and Japan must be con- 
strued together, and, if possible, so 
that there shall be no conflict be- 
tween its various provisions. A com- 
plete and harmonious system for the 
exercise of appellate jurisdiction 
from those courts has been provided, 
and sections 4092 and 4098 prescribe 
the jurisdiction’). 

32. Thus it is provided that the 
consular judge “shall pay no claims 
against the estate without the writ- 
ten approval of the judge of said 
[United States] court, nor shall he 
make sale of any of the assets of 
said estate without first reporting the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 
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two is, therefore, something more than that usually — 
existing between appellate and nisi prius courts. 
What congress apparently intended by this, particu- 
larly as regards probate and administration matters, 
was the creation of an office resembling the ‘‘ Chief 
Judicial Superintendent’’ of the up-to-date law 
Thus, to Dr. Denby’s conception of an 
l must be added that of 
Dean Wigmore’s ‘‘judicial superintendent’’ ** if we 
would comprehend the purposes which underlay the 
creation of the United States court for China. 
; >» International Mixed Courts. A step 
in advance in the evolution of the machinery for ad- 
ministering extraterritorial jurisdiction is marked 
by the creation of international mixed courts.*® 
Egypt. Such tribunals were established in Egypt 
nearly a half century ago *° and the experiment has 


reformers.®2 
‘*ynofficial ambassador’’ 


[§ 56] 


Cc. 


same to said judge and obtaining a 
written approval of said sale,’ etc. 
Act of June 30, 1906 (34 U. S. St. 
ate. 8l4 ¢c- 39384 § 2).: The: latter-is 
also empowered, ‘to require at any 
time reports from consuls or vice- 
consuls in respect of all their acts 
and doings relating to the estate of 
any such deceased person.” 384 U.S. 
St. at L. 814 c 3934 § 2. The statute 
further provides: “That the proced- 
ure of the said court shall be in ac- 
cordance, so far as practicable, with 
the existing procedure prescribed for 
consular courts in China in accord- 
anee with the Revised Statutes of 
the United States: Provided, however, 
That the judge of the said United 
States Court for China shall have au- 
thority from time to time to modify 
and supplement said rules of pro- 


cedure,” “ot U.S: St..at, Li S16 nc 
3934 § 5. 
@3. Indeed Mr. Cushing seems to 


have had this idea in mind when he 
wrote, a half century earlier: “I 
think it is the theory of the statute, 
and a good one, to give to the com- 
missioner, in ordinary judicial mat- 
ters, at common law, only a regula- 
tive, appellate, and superintending 
authority.” 7 Op. Atty.-Gen. p 507. 

John H. Wigmore, the leader of ad- 
vanced legal thought in America, ex- 
presses (11 Ill. L. Rev. p 49) this con- 
ception as follows: “What we preach 
is a Chief Judicial Superintendent, 
who shall have the power and the 
duty to inquire into each and every 
sort of botch-product of our justice- 
system, and to take measures to im- 
prove it against the recurrence of 
such failures. When the_ people 
bring themselves to permitting and 
demanding such an innovation, they 
will be in a fair way of getting sub- 
stantial improvements in their jus- 
tice,—but not before then.” 

34. “Further reflection is remov- 
ing some of the initial prejudice 
against Dr. Wigmore’s ‘Judicial Su- 
perintendent.’’”’ 22 Law Notes p 103 
(September 1918). ok 

35. ‘Where the foreign commu- 
“nity has attained to considerable di- 
mensions, the mixed Courts of differ- 
ent nationalities may be found to be 
merged, by consent of the Govern- 
ments interested, into one permanent 
tribunal, of which the bench is com- 
posed of both native and foreign 
Judges. Each nationality may or 
may not be represented on the bench 
of Judges according to the terms of 


the mutual agreement.” Piggott 
Bxterr. (new ed 1907) p 167. 
36. “The establishment of the 


mixed courts was the result of an 
international commission which met 
in Cairo in 1869. (Letter of Judge 
SP! Tuck, Jan.  21,° 1898, *accom- 
panying the dispatch of Mr. Harri- 
- gon; agent, &c., at Cairo, No. 16, Jan. 
' 27, 1898, 29 MS. Desp. from Egypt).” 
2 Moore, Int. lL. Dig. p 725. : 
“In 1876, as the result of negotia- 
tions between the Ottoman and 
Egyptian Governments and the vari- 
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China. 


Law applied. 


[§ 57] 


ous Christian powers having repre- 
sentatives at Cairo, certain courts 
were created in Egypt for the trial 
of mixed civil causes arising be- 
tween persons of different foreign 
nationalities and suits of foreigners 
against natives, the Egyptian Gov- 
ernment and members of the Khe- 
dival family. These mixed tribunals 
in civil matters, within their exclu- 
sive jurisdiction, superseded the con- 
sular courts. A mixed tribunal con- 
sists of five judges, three of whom 
are foreigners and two natives. The 
foreign judges are appointed by the 
Khedive on the recommendation of 
the great powers, each of which is 
represented by from one to. three 
judges. There are several tribunals 
of original jurisdiction (first in- 
stance) and a court of appeals at 
Alexandria. The United States is 
represented in the court of appeals 
at Alexandria, court of first instance 
at Cairo, and court of first instance 
at Alexandria.”’ 2 Moore Int. L. 
Dig. p 723. 

37. “The excellence of their ad- 


ministration has been deservedly 
praised. Questions of personal 
status, matrimonial causes and in- 


heritance belong as formerly to the 
consular courts, yet jurisdiction in 
these matters has tended to widen 
because the excellent administration 
of the tribunals has led to the sub- 
mission to them of whatever could 
be claimed to be within their power.” 
Hinckley Am. Cons. Jur. Orient p 15. 

38. See 2 Moore Int. L. Dig. p 725 
(where the author says: “Complaint 
was made that the courts had as- 
sumed jurisdiction where the_ par- 
ties were natives, on the ground that 
some foreign interest was at stake, 
as in the case of an Egyptian com- 
pany or corporation in which foreign- 
ers were interested, and that they 
had also held that a native might 
select a foreigner as his agent to 
bring an action against another na- 
tive. It seems that the courts had 
consistently held themselves compe- 
tent where a ‘mixed interest’ was 
involved, or where the rights of one 
not an Egyptian would be affected 
by the decision, and that the custom 
of a native choosing a foreign agent 
to bring his suit had arisen out of 
the preference shown for the mixed 
tribunals. For discussions of these 
and other questions brought before 
the international commission of 1898, 
see the following MS. dispatches of 
Mr. Harrison, agent and consul-gen- 
eral at Cairo: No. 14, Jan. 5, 1898; No. 
16, Jan. 27. -1898, enclosing letters 
of Judges Keiley and Tuck; No. 25, 
Feb. 11, 1898; No. 33, March 24, 1898; 
No. 41, April 23, 1898; No. 44, April 
29, 1898, supra’’). 

39. See Press Despatches. April 
BOAO s 

40. Lobingier The International 
Mixed Court of Shanghai—A Key to 
Judicial Reform in China, Am. Bar 
Assoc. Journ. April 1919. : 

41. A former description is as fol- 
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been much commended,*? although complaint on the 
part of the Egyptian government has not been 
entirely lacking.*® The tenure of these courts has 
recently been renewed.®® : 
The international mixed 
hai, China, is even older, but has not always been 
so fortunate in securing commendation. 
however, to have great possibilities, if reformed, in 
the way of improving China’s judicial system.*° 
At present 4! it is composed of five Chinese magis- 
trates, six assessors 
Britain, Italy, and Japan), and ten special assessors 
who sit in eases involving other nationals.*? 


court of Shang- | 


It appears, 


(vice consuls of America, 


These courts, however, are not 


strictly extraterritorial, for both those of Egypt ** 
and China 44 apply the law of the country. 
2. Mode of Trial—a. 


In General. Asa 


lows: “At Shanghai, acecrding to the 
custom in time of peace, foreigners 
who are subjects of a power having 
no treaty with China, and who there- 
fore do not enjoy the privileges of 
extraterritoriality, are, when arrested 
for crime, tried by the ‘mixed court,’ 
that is, by a Chinese magistrate sit- 
ting with a foreign ‘assessor.’ On 
the French concession this assessor 
is always a French consular officer. 
On the Anglo-American settlement 
an English assessor sits with the 
Chinese official on Mondays, Wednes- 
days, and Fridays; an American as- 
sessor on Tuesdays and Thursdays, 
and a German assessor on Saturdays. 
Before this tribunal are also brought 
all Chinese charged with crimes or 
misdemeanors in the settlement, and 
sentence is rendered by the Chinese 
and foreign officials acting together.” 
2 Moore Int. L. D. p 652. 

42. Lobingier The International 
Mixed Court of Shanghai—A Key to 
Judicial Reform in China, Am. Bar 
Assoc. Journ. April 1919. 

43. “The Mixed Courts of Egypt, 
(which, it should be noted, do not 
oust the jurisdiction of the Consular 
Courts in ordinary criminal mat- 
ters), are constructed on this prin- 
ciple. They administer the native 
law, thus introducing the third form 
of exterritorial Court.” Piggott 
PExterr. (new ed 1907) p 167. 

“A similar commission met in 1884, 
and upon its recommendation amend- 
ments were made to the articles of 
the mixed codes, relating to mort- 
gages, bills of exchange, promissory 


notes, and the seizure and sale of 
real estate to pay judgments on 
mortgages. ... Letter of Judge S. 


P. Tuck, Jan. 21, 1898, accompanying 
the dispatch of Mr. Harrison, agent, 
&c., at Cairo, No. 16, Jan. 27, 1898, 
29 MS. Desp. from Egypt.” 2 Moore 
tnt.) ie Digs py 72.5. 

44. The mixed court of Shanghai 
applies the “provisional Criminal 
Code of China’ (enforced since 1912) 
and such of the other Chinese law 
as is accessible. Unfortunately much 
of it exists now if at all, only in the 
form of custom. “In the practice of 
the ‘mixed court’ at Shanghai, where 
foreign assessors sit with native 
magistrates, extreme severity of pun- 
ishment, though it should be dis- 
ecountenanced, ‘may, unhappily, form 
part of the regular administration of 
justice in punishment of crime ac- 
cording to the Chinese laws;’ but, 
with respect to the use of torture to 
extract testimony, ‘the case is vastly 
different. Such methods should not 
be recognized or sanctioned by any 
civilized power; and, if they are 
practiced, no proper means should 
be spared to check the abuse, through 
the influence of the foreign as- 
sessors, who can not be expected 
to lend themselves knowingly to the 
procedure.’” Acting Secretary Hay 
to Minister Angell, Aug. 16, 1880, U. 
S. For. Rel. (1880) p 292; 2 Moore 
Int? fi Vise p 653: 


326 [25C. J.] 
rule trials in extraterritorial courts may take place 
before the presiding judge alone.*® Provision is 
usually made, however, for assistance. 

[§ 58] b. Assessors. From an early period the 

French consular judges were provided with asses- 
 seurs‘4® who participated in findings of both law 
and fact.47 The scheme was borrowed by the Brit- 
ish for their extraterritorial courts both appellate 4* 
and risi prius,*® which may summon assessors. The 
first American statute °° relative to extraterritorial 
courts provided the assessor system under the name 
of ‘‘associates.’’ They were obligatory in capital *4 
and in civil cases involving ‘‘legal perplexities’’ or 
more than five hundred dollars.5? In ordinary erim- 
inal cases the calling of assessors was practically 
discretionary, they being prescribed only when, in 
the consul’s opinion, their ‘‘assistance would*be use- 
ful’’ or ‘‘a severer punishment’’ than those specified 
would be required.®* The system was continued in 
the corresponding provisions of later statute 54 ren- 
dered necessary by the negotiation of extraterri- 


EXTRATERRITORIALITY 


[§§ 57-61 


torial treaties with other countries.5> Where the 
associates concurred with the consul *¢ and, if a civil 
case, the amount involved was less than twenty- 
five hundred dollars,°* there was no appeal. But 
aside from those conditions an appeal lay after 
1870 to the federal circuit court for the district of 
California.®® Still later legislation 5° effected the 
abolition of obligatory ‘‘associates’’ and they are 
now seldom summoned. In establishing the United 
States court for China it was expressly declared 
that the provisions for summoning associates ‘‘have 
no application.’’ °° 

[§ 59] c. Juries. None of the statutes relating 
to American extraterritorial courts provide for-jury 
trials,*t and the validity of procedure without a 
jury has nevertheless been upheld by the federal 
supreme court even in a capital case.62 In the Brit- 
ish supreme court for China provision is made for a 
jury of five in ordinary eases, and of twelve in 
capital cases.® 


IV. EFFECT 


[§ 60] A. On Domicile—1. Meaning. ‘‘There 
is no universally-agreed definition of the word domi- 
cil,’’ said Dr. Lushington, in a case *4 decided nearly 
three quarters of a century ago, ‘‘no agreed 
enumeration of the ingredients which constitute 


than fourteen or fifteen different definitions of this 
word.’’ : 

[§ 61] 2. Extraterritorial Domicile **—a. Eng- 
lish Doctrine. ‘‘There is no authority that I am 
aware of in English law,’’ said Mr. Justice Chitty,®* 


domicile, 


45. China and Corea Ord. Counc, 
(1904) § 28; U. S. Rev. St. §§ 4106, 
4107; 34 U.S. St. at L. 816 c 3934 § 5. 

46. Ord. 1681 (providing for two 
deputies and four notables, prom- 
inent merchants. The total number 
was reduced to four by an edict of 
1722). 

47. 1 De Clercq and De Vallat, 
Guide pratique 528, 563; 2 Weraud- 
Giraud Jur. Francaise pp 270, 390. 

' 48. China and Corea Ord. Counc. 
(1904) § 28 (a). 

49. China and Corea Ord. Counc. 
(1904) § 28 (b). 

50. Act of Aug. 11, 1848 (9 U. S. 
St. at L. 277, 278 c 150 §§ 10, 11, 15). 
See as to this Act In re Stupp, 23 
Heeeas. NO. 03,564,195 Blateht., 124: 
2 Moore Int. L. Dig. p 613. 

SLi Act. of Aug. dt, 1848 (9 U.S: 
retells Win tats CG fd0 18 §) 10,915) 
(requiring “not less than four’ and 
a unanimous verdict followed by the 
commissioner’s approval, in order to 
convict). It was such a tribunal in 
1864 which tried Buckley who was 
later executed at Shanghai. In re 
Stupp, 23. EF. Cas. No. 13,562, 11 
Blatchf. 124. 

ba. Act of Aug. 11, 1848 (9 U.S. 
Stat. 1. 278,.c, 150: § 11). 

63... Act of Aug. 11, 1848 (9 U. S. 
Puree bei .C. 150.8, 1:0), 

54. Act of June 22, 1860 (12 U.S. 
Dua. 14, 7o.eo179. 88 10, 11, 25). 

55. In re Stupp, 23 F. Cas. No. 
23,562, 11, Blatchf. 124. 
Moore Int. L. Dig. p 613. 

56. Act of June 22, 1860 (12 U. S. 
Sime atte la (4.000 Cy 179 §§ 10, 11; 15), 

57. The Ping-On v. Blethen, 11 
Fed. 607. 7 Sawy. 482. 

Dew Act ofa July, 1,..1870 (16. U.S. 
St. at L. 183 c 194) as construed in 
The Ping-On v. Blethen, 11 Fed. 607, 
610, 7 Sawy. 482 (where the court 


Compare 2 


said: “The whole statute upon the 
subjeet of the consular and minister- 
ial courts of China and Japan must 


be construed together, and, if pos- 
sible, so that there shall be no con- 
flict between its various provisions. 
A complete and harmonious system 
for the exercise of appellate jurisdic- 
tion from those courts has been :ro- 
vided, and sections 4092 and 4093 
prescribe the jurisdiction. By the 


. Indeed, I think there are no less 


former, appeals to the minister are 
limited to cases involving amounts 
not less than $500 and not exceeding 
$2,500. By the latter, appellate juris- 
diction is given to the United States 
circuit court for the district of Cali- 
fornia in ‘any final judgment in the 
consular court wherein the amount 
of the judgment, exclusive of costs, 
exceeds $2,500,’ ete. The special -of- 
fice and purpose of those two sec- 
tions is to prescribe the jurisdiction. 
Section 4107 only prescribes, to a 
certain extent, the conditions and li- 
mitations under which the jurisdic- 
tion provided for by the previous sec- 
tions shall be exercised. Its provi- 
sions must be construed in subordin- 
ation to the system and provisions 
of the sections specially defining the 
jurisdiction. So construing section 
4107, we have no doubt that appeals 
to the minister are allowed by its 
provisions under the circumstances 
therein indicated, only in the class 
of cases over which appellate juris- 
diction is given to that officer by 
section 4092, and that in any case 
wherein the judgment exceeds $2,500, 
etc., an appeal lies to the circuit 
court for the district of California’). 

59. Act of June 30, 1906 (34 U. S. 
St. at L. 814 © 3934 § 2) (reducing 
consular jurisdiction to limits within 
which the calling of assessors was 
always discretionary). 

60. Act of June 30, 1906 (34 U. S. 
St. at L. 816 c 3934 § 5). 

61. The original draft of the act 
of 1860 “contained a section provid- 
ing for trial by jury in China and 
Japan. Mr. Hilyer (Solicitor of the 
Treasury ) doubted the expediency of 
this provision, expressing the opinion 
that trial by jury in China and 
Japan would constitute a violation of 
the treaties with those countries, 
which required the trial of citizens 
of the United States charged with 
crime to be held by the consul or 
some other public functionary of the 
United States. The suggestion of 
Mr. Hilyer was adopted by the De- 
partment of State, and the bill as 
thus Amended was passed by the 
Senate. In the House of Representa- 
tives objection was made by Mr. 
Phelps to the section in regard to 


‘*that an individual can become domiciled as a mem- 


marriage, and by Mr. Branch, of 
North Carolina, to the absence of a 
provision for jury trials. Both those 
gentlemen, however, afterward with- 
drew their objections and the bill 
was passed in the precise form in 
which it was adopted by the Senate. 
(Mr. Seward, Sec. of State, to Mr. 
Seward, consul-general at Shanghai, 
June 11, 1864, 87 MS. Desp. to con- 
cule. 292.)” 2 Moore Int. L. Dig. p 


62. Ross v. McIntyre, 140 U. S. 
453, 11 SCt 897, 35 Li: ed. 581, 

63. Rules: of Court § 27. 

64 Maltass v. Maltass, 1 Rob. 
Sue 67, 74. See Domicile 19 GC. J. 


65. This is the phrase used by 
Judge Wilfley in Allen’s Will, Am, 
Journ. Int. L. But in Mather v. 
Cunningham, 105 Me. 326, 74 A 809. 
29 LRANS 761, 18 AnnCas 692, which 
adopted the doctrine of the case last 
cited, the court observed: “We 
wish to say, however, that we do not 
agree with judge Wilfley in employ-: 
ing the name ‘extraterritorial domi- 
cile.’ It appears to be inconsistent 
with the fundamental idea of domi- 
cile, which, as we have endeavored 
to show, is a relation between an in- 
dividual and a particular locality or 
country. The fact that the law gov- 
erning the particular locality is ex- 
traterritorial does not make the 


domicile extraterritorial, since it is. 


immaterial upon the question of 
domicile front what source the law 
is proclaimed, as before shown.” So 
Mr. Huberich in his article on 
“Domicile of Privileged. Foreigners” 
(24 Law Quart. Rev. pp 440, 447) ex- 
presses the opinion that “the choice 
of the words ‘extraterritorial domi- 
cile’ is unfortunate in that it is like- 
ly to convey the idea of exemption 
from the laws of the territorial sov- 
ereign.” But the phrase thus crit- 
icised did not originate with Judge 
Wilfley; for Mr. Justice Chitty in his 
opinion in In re Tootal 23 Ch. D. 
532, 539 speaks of “a domicil which 
may not improperly be termed extra- 
territorial.” Sir Francis Piggott, a 
recognized authority, also uses ithe 
phrase. Exterr. (new ed 1907) p 249. 

66, In re Tootal, 23 Ch. D. 532, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 61-63] 


ber of a community which is not the community pos- 
sessing the supreme or sovereign territorial power.’’ 
Commercial domicile. Mr. Justice Chitty, discus- 
sing extraterritorial jurisdictions or ‘‘factories’’ in 
the principal case *” first above cited, concedes that 
‘there may be commercial domicil there in times of 
war with reference to the law of capture; but,’’ he 
adds, ‘‘that is altogether a different matter.’’ What 
is meant by the ‘‘commercial domicil’’ here referred 
to? Mr. Bigelow defines it as follows: ‘‘Commer- 
cial or trade domicil is a term used to designate the 
residence which in time of war determines whether 
a person’s property embarked in trade is to bé re- 
garded as of a belligerent or neutral character.’’ 68 

' Consequences of this doctrine. It would seem, 
therefore, that this ‘‘commercial domicil’’ is little 
more than the place where one trades. It certainly 
does not affect one’s political or civil status, and the 
rights of one possessing ‘‘commercial domicil’’ are 
determined by the treaties between his own govern- 
ment and that of the country wherein he trades. In 
China, for example, the first treaty with Great 
Britain provided ‘‘that British subjects with their 
families and establishments, shall be allowed to re- 
side, for the purpose of carrying on their mercantile 
pursuits, without molestation or restraint,’’ at the 
five treaty ports.®® So the latest treaty between the 
538. See also Conflict of Laws § 24. 
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a civil domicil in one country, 


(25 OAR) e827 


United States and China provides for such privileges 
at all the open ports.7° But what is the civil or 
political domicile of, one who lives and trades in an 
extraterritorial jurisdiction? Of the several classes 
of domicile enumerated by Mr. Justice Story the 
first (domicile of origin) once fixed continues under 
the English law until a new domicile is estab- 
lished.*1. And even where he acquires a new domi- 
cile of choice, if he abandons it the domicile of 
origin revives.’? It follows that the domicile of a 
British subject residing in an extraterritorial juris- 
diction is the domicile of his origin, that is, the place 
of his birth."* Under Spanish law, however, the 
domicile of one enjoying the rights of extraterri- 
toriality, such as a diplomat, is the last which he had 
in Spanish territory.™4 

[§ 62] b. American Doctrine. There has been 
some attempt to import the English rule into Amer- 
ican law.’> Early in the year following publication 
of the work last cited a case 7® was decided by the 
United States court for China. The testator in that 
case was born in the United States, but instead of 
applying the law of ‘‘the state or territory in which 
he had his home,’’ that is, his birth place, the court 
applied the ‘‘common law’’ which, it held, had been 
extended to China by acts of congress.”7 

[§ 63] B. On Domestic Relations—l. Marriage 
and,| sult as the English domicil. But the 


Another case often cited in this con- 
nection is the Indian Chief, 3 C. Rob. 
12, 22, but the person whose status 
was there defined never resided in 
an extraterritorial jurisdiction, and, 
as was observed by Spear, J., in 
Mather v. Cunningham, 105 Me. 326, 
348, 74 A 816, 29 LRANS 761, 18 
AnnCas 692, the question there con- 
sidered: “did not in any sense involve 
the capacity of either party to ac- 
quire a residence in a foreign coun- 
try.” Moreover Sir W. Scott in de- 
livering judgment in-that case used 
the language (pp 28, 29) which ap- 
pears hardly consistent with the doc- 
trine of In re Tootal. Mr. Huberich, 
in his article on “Domicile of Priv- 
ileged Foreigners” (24 Law Quart. 
p 440) observes: ‘‘The English view, 
it is submitted, is based on erroneous 
conceptions of domicile and_ exter- 
ritoriality. It is supported by the 
authority of a single case, has been 
vigorously attacked, and may yet be 
repudiated by Courts not bound by 
the precedent.” 


67. In re Tootal, 23 Ch. D. 532. 
68. Notes to Story Confl. L. (8th 
ed) p 41 


Mr. Dicey in his work on the Con- 
flict of Laws (Moore ed) pp 737, 740 
distinguishes as follows between civil 
and commercial domicile: “A civil 
domocil is such a permanent resi- 
dence in a country as makes that 
country a person’s home, and renders 
it, therefore, reasonable that his 
civil rights should in many instances 
be determined by the laws thereof. 
A commercial domicil, on the other 
hand, is such a residence in a coun- 
try for the purpose of trading there 
as makes a person’s trade or busi- 
ness contribute to or form part of 
the resources of such country, and 
renders it, therefore, reasonable that 
his hostile, friendly, or neutral char- 
acter should be determined by ref- 
erenco to the character of such coun- 
try. When a person’s civil domicil 
is in question, the matter to be de- 
termined is whether he has or has 
not so settled in a given country as 
to have made it his home. When a 
yerson’s commercial domicil is in 
question, the matter to be determined 
is whether he is or is not residing 
in a given country with the inten- 
tion of continuing to trade there. 
“From the distinctions between a eivil 
and a commercial domicil, the conclu- 
sion follows that a person may have 


at the same:time a commercial domi- 
cil or residence in another. Thus, 
suppose that D’s domicil of origin 


is English, and that he goes to 
France and sets up in trade there 
without any purpose of making 


Irance his permanent home, but with 
the distinct intention of returning to 
England within ten years. He clear- 
ly retains his English domicil of 
origin; and the outbreak of a war 
between France and England does not 
of itself affect D’s civil domicil. If 
D continues to reside and trade in 
France after the outbreak of hostil- 
ities, though without any change of 
intention as to the time of his stay 
in France, he will acquire a French 
commercial domicil. In other words, 
he will have a civil domicil in Eng- 
land and a commercial domicil in 


France.’ See also Conflict of Laws 
§ 24. 
69. Treaty of Nanking (1842) art 


1 Treaties Between China and 


id; 
(Shanghai 1908) p 


Foreign States 


160. See also Conflict of Laws § 24. 
70. Treaty of 1903 art III; 1 Trea- 
ties Between China and _ Foreign 


States (Shanghai 1908) p 538; 1 Mal- 
loy Treaties p 268. See also article 
by L. N. Richards on “The Rights 
of Foreigners to Reside and Hold 
bane in’ ‘China’ :'15)) Harve\ a | Rex. 

191, - 
¢ 71. Munro v. Munro, 7 Cl. & F. 
842, 7 Reprint 1288. 

72. Abd-ul-Messih v. Farra, 13 
App. Cas. 438 (where Lord Watson 
says: “The testator, at the time of 
his death, had his domicil in the 
dominions of the Porte. If he did 
gain a domicil in India (of which 
there is no gatisfactory proof), he 
ceased to retain it when he left that 
country for Jeddah without the _ in- 
tention of returning. His domicil of 
origin then revived and continued to 
adhere to him until the acquisition 
of a new domicil’”). i 

73. In this connection Sir Francis 
Piggott in his work on Exterritorial- 
ity (p 225) raises an interesting and 
in fact startling question regarding 
such extraterritorials. “If,” he says, 
“the British community in the Treaty 
Port were purely English, and if 
English law without any modifica- 
tions were administered by the 
Courts, the point would have little 
importance, for the exterritorial 


domicil, if it existed, would produce. 


in all cases precisely the Same re- 


importance of the question is real- 
ised directly we come to consider 
its application to: every part of the 
Empire, as the following case will 
show. A person with a domicil of 
origin in Mauritius resides perma- 
nently and with a complete animus 
manendi in Shanghai; does he re- 
tain, and do his children succeed to, 
his Mauritian domicil? It is not 
necessary even to go so far afield 
as a colony where the French Civil 
Code is in force. Do people domi- 
ciled in Scotland carry with them for 
all time into the British settlement 
in an oriental country, the law of, 
for example, legitimation by subse- 
quent marriage? This would seem 
to be the natural corollary from Mr. 
Justice Chitty’s decision.” 

74. Spanish Civ. Code art 40. 

75. Hinckley, Am. Cons. Jur. Ori- 
ent (1906) p 92 (To this he cites 
only the English cases above re- 
viewed stating that ‘‘the question 
does not appear to have been adju- 
dicated by the courts in the United 
States”). 

76. In re Robert No. 10 (1907). 

77. In re Robert No. 10 (1907) 
[foll in disposing of the Winn’s Bst., 
by Thayer, J., Jan. 29, 1913]. Again 
in Aug. 16, 1907 Judge Wilfley, who 
rendered the first of the decisions 
just mentioned, had the question be- 
fore him in-Allen’s Will wherein an 
elaborate opinion was. delivered. 
After reciting the birth of the testa- 
tor in Georgia, his forty-seven years 
of residence in China etc., the court 
said: “These facts present for con- 
sideration one of the most complex 
and important subjects connected 
with the operation of the law of extra- 
territoriality. Succinctly stated, the 
legal question here involved is, can 
an American citizen acquire what 
may be termed an extraterritorial 
domicil in China? Can he have a 
domicil out of the United States in 
which he is nevertheless governed 
by the laws of the United States, 
or must he retain that of the state 
where he was domiciled before set- 
tling in China?’ The English au- 
thorities above reviewed are then 
discussed and disapproved and the 
opinion closes with the following 
conclusions: “First: That there is 
nothing in the theory or practical 
operation of the law of extraterri- 
toriality inconsistent with or repug- 
nant to the application of the Amer- 


328 [25 C.J.] 


—a. What Law Governs. 


the defendant.’’ ®4 


The general doctrine is 
that questions relating to marriage are determined 
according to lex loci celebrationis.** 
territorial countries this doctrine does not obtain,’® 
or rather it obtains only in the sense that the lex 
loci is the extended law of the foreign resident.®° 
Where both parties are of the same nationality, 
therefore, the question is comparatively simple for 
the law of their sovereign nation controls. 
regard to mixed marriages,’’ however, Sir Francis 
Piggott observes ‘‘the question is more complicated, 
because, as we have already seen, no regular rule 
of conduct can be laid down, the law governing any 
case which arises depending on the nationality of 
A suggested solution in such 
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ties.82 


But in extra- 


‘With 


cases is compliance with the laws of both nationali- 


ican law of domicil to American 
citizens residing in countries with 
which the United States has trea- 
ties of extraterritoriality.. Second: 
That Dr. Young J. Allen, having lived 
in China for a period of forty-seven 
years and having expressed his in- 
tention to live here permanently, 
thereby acquired an extraterritorial 
domicil in China; consequently this 
Court in the administration of his es- 
tate will be guided by the law which 
Congress has extended to Americans 
in China, which is the common law.” 
“The result of the case is correct. 
But the reasons supporting it are 
not very clearly stated; there is a 
tendency to confuse the question as 
to the amount of evidence necessary 
to overcome the presumption against 
the acquisition of a domicile in China 
with the question of the legal pos- 
sibility of acquiring such a domicile 
under any circumstances.’’ Huberich 
Domicile Priv. For., 24 Law Quart. 
Rev. p. 447. 
ham, 105 Me. 326; 332, 74 A 809, 29 
LRANS 761, 18 AnnCas 692, the ques- 
tion came before the supreme court 
of Maine in a- case involving the es- 
tate of Henry R. Cunningham who 
was born in Maine but died in China 
after long residence there. The ap- 
pellees contended “‘that he had never 
acquired a domocile in Shanghai; that 
his domicile continued, during all the 
years of his absence, to be in Waldo 
county; that his will was not exe- 
cuted in accordance with the laws of 
Maine, having but two witnesses; 
and that his estate should be admin- 
istered here as intestate property.” 
The court rejected this contention 
and held that ‘‘the decedent, at the 
time of his deceased, had abandoned 


his domicile of origin in Waldo 

county, Me. and had acquired a 

domicile of choice in Shanghai, 

<hol See also Conflict of Laws 
4, 


78. See Conflict of Laws § 43; 
Marriage [26 Cyc 825]: Compare 2 
Moore Int. L. Dig. pp 531, 533. 

79. “You have repeatedly enunci- 
ated the general doctrine to be that 
the lex loci governs questions in- 
volving the validity of marriage. 
You have, however, in your memo- 
randum attached to your dispatch to 
me, No. 348, of August 18, 1888, li- 
mited this principle to the laws of 
those countries which recognize 
monogamous marriages, and not 
polygamous marriages. It is appar- 
ent, therefore, that the lex loci in 
China can not have any controlling 
effect, because polygamous marriages 
are recognized as valid here. The 
doctrine of ex-territoriality under 
which, except as to real estate, the 
laws of each nationality accompany 
its citizens or subjects in China, 
also tends to do away with the ef- 
fect of the local law marriage laws, 
as far as foreigners are concerned. 
For reasons, therefore, more influen- 
tial in China than in, Europe, it is 
proper to substitute for a marriage 


In Mather v. Cunning- | 


governed by a ‘lex loci,’ a form of 
marriage recognized as binding in 
the United States.” Minister Denby 
to Secretary Bayard, Oct. 19, 1888, U. 
S. For. Rel. (1889) p 75; 2 Moore 
Ahol oes ORI BI Keer omer LA f 

“You are entirely correct in saying 
that it is the position of this De- 
partment that the rule of the ubiquity 
of the lex loci celebrations is in mar- 
riage applies only to countries in 
which marriages are by law mon- 
ogamous.” Secretary Bayard in re- 
ply to Minister Denby, Dec. 5, 1888, 
U. S. For, Rel. (1889) p 82; 2 Moore 
Int. Li. Dig. p 499. 

80. “The law both as to marriage 
and divorce in an eriental country 
has been considered irrespective of 
the question how it may be affected 
by the existence of foreign jurisdic- 
tion. The principle of recognition, 
where the law sanctions it, has been 
said to be based on the fulfilment of 
the requirements of the lex loci. But 
among an exterritorial community 
what is the lex loci? Is it the na- 
tional law, or the English law in- 
troduced by the Order in Council? 
Here, again, we must go back to first 
principles. When it is said that a 
certain act must conform to the law 
of the place where it is done, it 
means the law of the place applica- 
ble to the actor. Now in an oriental 
country the law of the place as it 
affects British subjects between 
themselves is the law of England. 
As we have already seen, the conse- 
quence of this is that as between 
themselves British subjects must 
conform their conduct to English 
law. Therefore, with regard to two 
domiciled British subjects residing 
in an oriental country, the lex loct 
to which the ceremonies of their 
marriage must conform is the law of 
England, and a marriage according 
to the native customs would be in- 


valid.” Piggott Exterr. (new ed 
1907) p 2538. 
81. Exterr.*(new ed 1907) p 253. 
s2. “Mr. J. B. Thompson is a mis- 


sionary of the American board, lo- 
cated in Shensi. He is a subject of 
Great Britain, born in Newfoundland. 
He made a contract of marriage with 
Miss Vetter, who is a citizen of the 
United States, having her home in 
the State of Missouri. She is a mis- 
sionary Of the same society. Some 
weeks ago Mr. Thompson arrived 
here from Shensi. Miss Vetter also 
arrived a few days ago from the 
United States. The parties desire 
to return to their station before 
the winter sets in. They are anxious 
for an immediate marriage. ... Mr. 
Thompson consulted me. I repre- 
sented to him that for the tranquillity 
and safety of the lady the marriage 
should take place at the British lega- 
tion. Under the statutes of Great 
Britain a marriage solemnized at a 
legation of that country is valid 
everywhere in the Queen’s dominions. 
... I] advised him to apply to Sir 
John Walsham for permission to be 


— 
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[§ 64] b. Capacity. In this phase of the sub- 
ject lex domicilii ordinarily obtains as an exception 
to lex loci.8? But as the two laws are usually iden- 
tical as regards extraterritorials the result is prac- 
tically the same. 
pacity enacted by congress for the District of Co- 
lumbia appear to be extended by the legislative dec- 
laration that ‘‘imarriages in presence of any consular 
officer of the United States in a foreign country, 
between persons 
marry *4 if residing in the District of Columbia, 
shall be valid to all intents and’ purposes, and shall 
have the same effect as if solemnized within the 
United States.’’ §* 


Provisions as to matrimonial ¢a- 


who would be authorized to 


married at the British legation. Sir 
John promptly replied verbally that 
he would direct the marriage to be 
solemnized at the British chapel if 
I, as minister of the United States, 
would certify that the mixed mar- 
riage which it is proposed to cele- 
brate at the British legation, will, 
of itself and without any preliminary 
or other ceremony be recognized as 
legal and binding in the United 
States, In an interview with Sir 
John, in which the whole matter was 
discussed, I showed him your cir- 
cular, (GNo;! (699;" Bur Ren 1838 Tepe dclomes 
This satisfied him that I had no au- 
thority to issue such a certificate. 
But I suggested to him that if his 
Government insisted on a certificate 
from me and my Government ordered 
me not to issue such a certificate, 


‘the marriage was evidently blocked 


and prevented, and we should pursue 
our investigations further, in the 
hepe that we could find a solution 
of the difficulty. I proposed to him 
that the parties should first be mar- 
ried before the American consul, and 
afterwards at his legation, if that 
were possible. After further con- 
sideration an agreement was arrived 
at. ... If the American consul shall 
perform the marriage ceremony be- 
tween those persons I shall certain- 
ly ‘recognize’ the validity of the 
marriage. The marriage at the Hng- 
lish legation will follow, and I am 
entirely certain that the double mar- 
riage will be firm and effectual in 
the United States and Great Britain, 
and I believe everywhere in all the 
world. This understanding between 
Sir John Walsham and myself makes 
this marriage possible, and does not, 
in my Opinion, in any wise controvert 
the principles enunciated in the cir- 
cular cited.” Minister Denby to Sec- 
retary Bayard, Oct. 19, 1888, U. S. 
For. Rel. (1889) p 75; 2 Moore Int. 
L. Dig. pp 495, 496. 

_83. “The question of form of mar- 
riage is to be separated from that 
of capacity to marry, as’ to which the 
prevalent view is that the lex domi- 
cilii prevails.” Secretary Bayard to 
Minister Denby, Dec 5, 1888, U.S, 


For. Rel. (1889) 82; 2 Moore Int. 
L. Dig. p 500. See also Conflict of 
Laws § 58. 


84. Persons “authorized to marry” 
in the District of Columbia see Act 


of March) 35/1901 ).(21 0S) St. ‘atelues 


1391, 1392 c 854 §§ 1283, 1284, 1285, 
1292); Act of June 30, 1902 (32 U. Ss. 
St. at L. 543 c¢ 1329). 
85. U. S. Rev. St. § 4082. 
provision seems to have caused the 
state department, and especially Sec- 
prealas) Bayard, considerable perplex- 
ity. 
Attorney-General Garland: “This 
statute is now held in this Depart- 
ment to be unconstitutional, except 
so far aS concerns the District of 
Columbia and the Territories.” 2 
Moore Int. li. Dig. p 525. On August 
16 of the same year he wrote to 
Minister Winchester: “In the opin- 


For later cases, developments and changes-in the law see cumulative Annotations. same title, page and note number, 


This | 


On May 16, 1885, he wrote to | 


§§ 65-67] 


{§ 65] ¢. Celebration *°—(1)° By Whom. Con- 
suls, under the laws of some countries, and formerly 
under American practice,8’ might solemnize mar- 
American consuls are now ‘‘forbidden to 
solemnize marriages in any case,’’ ®* although such 
a consul ‘‘may be an official witness of the cere- 
mony,’’ ®® and is then required to give the parties, 
and forward to the state department, a certificate of 
the marriage specifying their names, ages, birth 
places, and residences.°° But it has long been recog- 
nized that in extraterritorial countries ‘‘the right to 
perform marriage is incidental to the judicial of- 
fice,’’®1 and this right on the part of judicial 
officers, other than consuls, exercising their fune- 
tions under extraterritoriality, is not of course af- 
fected by the prohibition above noticed. Moreover 
the legislation extended by congress to extraterri- 
torial countries expressly provides for the solemniza- 
‘tion of marriage by judges.®? 
(2) Form. Laws of most 
tions, extended to extraterritorial countries, require 
the publication of banns for a specified period be- 
fore marriage,®® but no such requirement is con- 
tained in the American law as exten 


riages. 


[§ 66] 


ion of the Secretary the act of Con- 
gress to which you refer does not 
affect marriage of persons domiciled 


in the particular States of the 
Union. Each of these States is su- 
preme in its legislation as to all 


matters relating to the conditions 
of marriage, as well as of divorce, 
within its limits.’ 2 Moore Int. L. 
Dig. p 523. On July 2, 1888 he wrote 
to Congressman Ketcham: “Whether 
a marriage solemnized abroad in the 
presence of a consular officer of the 
United States is validated, so far as 
concerns this country, under the act 
of Congress of June 22, 1860, by 
the fact of the presence of the con- 
sul, depends upon whether the par- 
ties are domiciled in the District of 
Columbia, or in one of the_ Terri- 
tories of the United States. If. they 
are domiciled in one of the States 
of the Union the question, so far as 
concerns such State, would depend 
upon its local law.’’ 2 Moore Int. L. 
Dig. p 524. These views were after- 
ward embodied into the ‘“Instruc- 
tions to Diplomatic Officers of the 
United States (1897) secs. 181, eSiSay 
But even Attorney-General Cushing, 
whose opinion had long previously 
been sought and obtained on this 
question, recognized that, ‘fas ~.to 
places under the absolute legislative 
jurisdiction of the United States” 
marriage was “a Federal question.” 
7 Op. Atty.-Gen. (1854) p 18... So Sec- 
retary Fish declared, in writing to 
Minister Logan (Aug. 19, 1874) that 
“Congress alone has competent au- 
thority to legislate in regard to their 
marriage in foreign countries so far 
as such legislation may be compati- 
ble with the local laws.” 2 Moore 
Int. L. Dig. p 509. .And as to all 
Americans in extraterritorial coun- 
tries the statute in questions seems 
to be not only constitutional but ex- 
clusively in force. 


86. See generally Marriage [26 
Cyc 856]. 

87. Secretary Marcy to Attorney- 
General Cushing (Nov. 3, 1854), 2 
Moore Int. L. Dig. pp 516, 517; 7 Op. 
Atty.-Gen. p 18; U. S. Cons. Reg. 
(1870) art 278; U. S. Cons. Reg. 


(1888) art 386; Stowell Cons. Cas. 
(1854) pp 497, 507; Loring v. Thorn- 
dike, 5 Allen (Mass.) 257 (1862). 
88. U. §. Cons. Reg. (1896) § 417 
(stating as a reason for the prohibi- 
tion that ‘“a consular officer of the 
United States has no power to cele- 


_pbrate marriages in a Christian coun- 


try between citizens of the United 
States unless specifically authorized 
by the laws of the country to do so, 
In non-Christian countries his au- 


EXTRATERRITORIALITY 


[§ 67] 


the other hand 


European nay 
on divorce.* 


thority to perform this rite is not 
sufficiently well established and de- 


fined in the jurisprudence of the 
oe States to justify action upon 
it’). 
89. U.S. Cons. Reg. (1896) § 41%. 
90. U. S. Rev. St. § 4082; U. S. 
Cons. Reg. (1896) §§ 418, 419 (the 


latter requiring also certification of 
the consul’s presence). 

91. 7 Op. Atty.-Gen. p18; U. S. 
Cons. Reg, (1888) § : 

92. Act of March 3, 1901 (31 U.S. 
St. at L. 1392 c 854 § 1288) (author- 
izing the celebration of marriages 
“by any justice of the peace, or by 
any judge or justice of any court 
of record’); Act of June 6, 1900 (31 
U.S. St. at L. 494 c 786 § 8) (confers 
the same authority upon “any ju- 
dicial officer’ including commission- 
ers). ‘ 

93. “Under the British statutes a 
delay of thirty days’ residence in 
China is necessary. Banns are also 
to be published twenty-one days be- 
fore the marriage can be solemnized 
by a consul. Some officials contend 
that the time may run concurrently. 
My opinion is that the thirty days 
must expire before publication of the 
banns.” Minister Denby to Secretary 
Bayard, Oct. 19, 1888, U. S. For. Rei. 
(1885) p 75; 2 Moore Int. L. Dig. p 
495. 

[a] France.—‘Publication of bans 
on two Sundays, and at least during 


eleven days at the mayoralty of that_ 


commune, and if one of the two par- 
ties has not there the residence re- 
quired, publication also at the mayor- 
alty of his previous residence.” 2 
Moore Int. L. Dig. p 533. 

94, Kor example see form of cer- 
tificate (3) of American marriages in 
France. 2 Moore Int. L. Dig. p 533. 

95. Secretary Marcy to Attorney- 
General Select ee 3,...1854,' 2 
Moore Int, L. Dig. DP ‘ 

[a] “Compliance in China with 
pare legal forms, as required by State 
laws, is clearly impossible. Licenses 
can not be procured; banns can not 
be published. There is little diffi- 
culty in holding that the penalties 
imposed for failure to comply with 
these statutory requisites do not af- 
fect the validity of marriages In 
China.’ Minister Denby to Secretary 
Bayard, Oct. 19, 1888, U. S. For. Rel. 
(1889) p 75; 2 Moore Int. L. Dig. D 
497, Since the above was written, 
however, conditions have somewhat 
improved and there seems to be no 
reason why licenses may not be is- 
sued by the clerk of the principal 
American court in China in accord- 
ance with 31. U.S. St. at L. 1392 c 
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tendency is to ignore all such requirements.** 
‘Common law’’ marriages. 
| appears to be no American statute having extra- 
territorial force which declares void a ‘‘consensual’’ 
or ‘‘common law’’ marriage,®* it seems that such a 
marriage between Americans in an extraterritorial 
country should be upheld.®* 
2. Divorce.°* 
formation, of a marriage of extraterritorials is gov- 
erned of course by the law of their sovereignty. 
The British supreme court in China is expressly de- 
nied jurisdiction relative to dissolution or nullity 
or jactitation of marriage,®°® and there seems to be 
no method by which British extraterritorials may 
obtain divorces except in the home country. On 


Moreover, as there 


The dissolution, like the 


the American consular courts in 


China not infrequently granted divorces prior to the 
establishment of the United States court,) and in 
framing regulations for the former as early as 1864 
Minister Burlingame included a number of .sections 
The United States court for China, as 
the suecessor largely of the consular courts, con- 
tinues to exercise this jurisdiction,’ and has granted 
ded,’* and the } numerous divorces on the ground of infidelity speci- 


854 § 1290. 

96. See Marriage [26 Cyc 837]. 

97. Travers v. Reinhardt, 205 
U.S. 423), 27 St 568,54) Ted $65 
[aff 25 App. (D. C,) 567]; Murphy v. 
Ramsey, 114 U. S. 42, 5 SCt 47, 29 
Liveds 47.4 Miles avo Us 48% v LOSsg Wee Se 
304, 26 L. ed. 481; Meister v. Moore, 
96 U. S. 76, 24 L. ed. $26; Blackburn 
vy. Crawford, 3 Wall iCUs Si Tas 
i. ed. 186; Hallett v. Collins, 10 How. 
(U.-S.) 174, 13 L., ed. 3765, Patterson 
v. Gaines, 6 How. (U. S.) 550, 12 L. 
ed. 553; Mathewson v. Phcenix Iron 
Fdy., 20 Fed. 281. 

98. Divorce generally see Divorce 
LOs GC. dist o als. 

99. China and Corea Ord. Counc. 
§ 101, 

Dig. p 459; 69 


1. 3 Moore Int. L. 


| North China Herald pp 1138, 1194. 


2. Cons, Ct. Reg. for China (1864) 
§§ 46-52; reprinted in Hinckley Am. 
Cons. Jur. Orient p 230. Compare 
supra § 46 notes 93-97. 

3. Cavanagh v. Worden (June 13, 
1914), 5 Mill. Rev. p 162 (the court 
saying: “The fact that such jurisdic- 
tion was exercised over so long a 
period, and that the marital status 
and even legitimacy of Americans yet 
living may depend thereon, must give 
us pause in questioning that juris- 
diction new. It might have been up- 
held under the general grant of 
equity powers (12 U. S. St. at L. 
787, c 179, § 4. Cf. the act of June 
30, 1906, creating this court, 34 U.S. 
St. at L. 814 ¢ 3934, § 4) for authority 
is not’ wanting for the doctrine that 
such a grant includes divorce. (It is 
therefore not surprising that this 
court should have uniformly re- 
garded actions of divorce as ‘cases in 
equity.’ Sharon vy. Sharon, 67 Cal, 
185, 7 P 456, 635, 8 P 709... ‘Divorce 
causes belong to Chancery jurisdic- 
tion,” In re Christensen, 17 Utah 412, 
53 P 1003, 70 AmSR 794, 41 LRA 504). 
It is true that a different rule pre- 
vails in New York (Griffin v. Griffin, 
47 N. Y. 134) but this seems incon- 
sistent with the reasoning of Chan- 
cellor Kent in the earlier case of 
Wightman v. Wightman, 4 Johns. 
Ch. (N, Y.), 843. In an earlier deci- 
sion of this court (McDermid vy. Mc- 
Dermid, March 18, 1907) such relief 
was denied mainly on the ground 
that ‘the Minister has not issued 
regulations prescribing grounds on 
which divorce or judicial separation 
shall be granted.’ But the subse- 


quent announcement of the Court of 
Appeals (Biddle v. U. S., 156 Fed. 
759, 84.CCA 415) that Congressional 


legislation, tho enacted originally for 
another locality, is to be applied here 
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fied * in one of the special acts of congress. A later 
act requires, on the part of plaintiff, two years’ 
residence within the jurisdiction before instituting 
the suit,>5 and only the innocent spouse may re- 
marry.® gach 

[§ 68] 3. Adoption.? The extraterritorial law 
of adoption follows that of marriage.* As the Eng- 
lish law does not recognize adoption ® ‘‘it is impos- 
sible so long as the adopter retains his English domi- 
eil.’’2° American law 1! in force in extraterritorial 
countries 1” provides for adoption and contains no 
restriction to American citizens. Hence it is held 
that, where the other requirements of the law are 
met, an American may adopt an alien child.1# 

[§ 69] ©. On Corporations.1¢ The English 
Company Law is treated as in force in extraterri- 
torial countries,® and natives of the,latter may or- 
ganize under such law a British corporation,!® with 
registry in England or in Hongkong.17 American 
corporations organized under the laws of various 
states are doing business in China and other extra- 
territorial countries, and American legislation ex- 
tended to the latter provides a method of incorpora- 
tion on the ground.’® But a federal incorporation 
act giving such concerns a common domicile and 
placing them under uniform and effective super- 


effect.” 
12. 


when the subject is not otherwise 
provided for, supplies that defect’). 

4 Act of March 8, 1901 (31 U. S. 
Spat, ty. 1345. e854" §> 966)... An 
earlier act (June 6, 1900 [31 U. S. 
St. at L. 408 ce 786 § 467]) provides 
other grounds. 

5. Act of March 2, 1903 (32 U.S. 


491, 
13. 
Chinese, 


EXTRATERRITORIALITY 


In, re Alford, U. S..:Ct, -for 
China No. 415; In re-Heal, U. S. Ct. 
for China No. 439; In re Wu, (U. S. 
Ct. for China No. 658) 4 Mill. Rev. 


“Tf any foreigner, including a 
desires to 


e XY 
[$§ 67-70 


vision is much needed,?® : i 
[§ 70] D. On Extradition.2° Extraterritorial 
jurisdiction is generally regarded as including the 
right of a power enjoying it to claim its nationals, 
when charged with crime, from the country subject 
to such jurisdiction.?1. This right has been exercised 
by the United States upon several occasions. Two 
members of the crew of a Confederate steamer in 
search of coal were arrested in Tangier, Morocco, 
in 1862 by the American consul, placed in irons, 
and later transported to a military prison in the 
United States.2 Again in 1864 the American consul 
at Nagasaki, Japan, asked permission of the French 
consul to arrest an American fugitive on a French 
vessel from Shanghai where he was charged with 
murder. Such permission was refused,?? but ar- 
rangements were made by the American minister to 
arrest the fugitive upon discharge from French eus- 
tody when he surrendered,?4 and was returned to 
Shanghai where he was tried, convicted, and exe- 
cuted." In 1866 one Surratt, charged with com- 
plicity in the assassination of President Lincoln, 
was arrested by the American consul at Alexandria, 
Egypt, and transported home on an American war- 
ship.?° In 1880 the American consul general at 
Yokohama issued a warrant for the arrest of one 


ed to any particular class of acts. 
It is just as applicable to civil laws 
as to criminal; just as necessary in 
respect to corporations as to pro- 
cedure’). 

19. See Watkins Federal Incor- 
poration, 17 Mich. L. Rev. pp 64, 145 


submit to the|et seq. 


St. at L. 944 ¢ 977). 

6. Act of March 8, 1901 (31 U. S. 
St. at LL. 1345 c 854 § 966). The 
Consular Court Regulations, it will 
be seen (supra § 46 note 95) provide 
(51) that the parties “shall not be 
remarried to each other.” 

7. Adoption generally see Adop- 
Come terC od. D 13867 

8. “The process of adoption has 
been compared to marriage which it 
much resembles. And marriage in 
an  extra-territorial country like 
China is not subject to lex loci as 
regards either form or capacity.’ 
Lobingier, J.. in In re U. S. Ct. for 
China, 4 Mill. Rey. 491. 

9. 17 Halsbury L. Eng. p 111. 

10. Piggott Exterr. (new ed 1907) 
p 254 (where it is added: “It is pos- 
sible when he has acquired a domicil 
in a country whose laws allow it. 
But in oriental countries the domicil 
of British subjects is never national, 
and no question of adoption can 
therefore arise. Further, by English 
law the wife’s nationality and domi- 
cil follow her husband’s. An adop- 
tion by her, though valid by the 
native law, would probably not be 
recognised in England, even though 
by the native law the woman did not 
lose her nationality by her mar- 
riage’). 

11. Act of June 6, 1900 (31 U. §. 
St. at L. 496 c 786 §§ 21-31); Act of 
March 3, 1901 (31 U. S. St. at L. 1252 
c 854 § 395). The earlier act is much 
the more elaborate, and as the later 
one contains little, if anything, in- 
consistent with the former it may 
be regarded as fully in force, It 
provides for adoption without the 
parents’ consent if either of them is 
imprisoned for three years, insane, 
unfit, or has deserted and neglected 
the child for a year; and for adop- 
tion by consent upon petition and 
hearing provided the court is satis- 
fied “of the identity and relations 
of the persons, and that the peti- 
tioner is of sufficient ability and in 
all respects a proper person to bring 
up the child... ., That it is fit and 
proper that such adoption should take 


For later cases, developments and changes in the law see cumulative Annotations, 


American law governing that subject 
there would seem to be nothing to 
prevent him from doing so or an 
American Court from awarding to 
competent Americans the status of 
adopting parents of such an appli- 
cant.” In’ re’“Wu, (UU. <S. “Ct.” for 
China) 4 Mill. Rev. 492. 

14. Corporation generally see Cor- 
porations 14 C. J. pl 


15. Piggott Exterr. (new ed 1907) 
pp 267, 268. 
16. “Foreigners may be members 


of English companies. There seems 
indeed no reason why a company 
registered in England may not be 
composed entirely of foreigners. A 
company formed in an oriental coun- 
try, such as China, and registered 
in England may therefore presumably 
be composed entirely of foreigners 
or natives. Such a company may 
also, it is presumed, be registered in 
Hong Kong; and having its princi- 
pal place of business in Hong Kong, 
though carrying on its business in 
China, it may, under s. of the Mer- 
chant Shipping Act, 1894, be the 
owner of a British ship.” Piggott 
Exterr. (new ed 1907) pp 267, 268. 

17. Piggott Exterr, (new ed 1907) 
pp 267, 268. 

18. Act of March 2, 1903 (32 U.S. 
St. at L. 944 c 978). This act was 
construed in U. S. v. McRae, (U. S. 
Ct. for China), 1 Mill. Rev. 7 (where 
it is observed: ‘No defect or short- 
coming has been pointed out in this 
statute, as compared with the most 
advanced corporation laws and if 
Congress could, after long effort, be 
persuaded to enact another law, es- 
pecially for this jurisdiction, it is 
not apparent wherein it would excel 
the present one. We are, therefore, 
of the opinion that the Act of March 
2, 1908 is quite as ‘necessary’ and 
‘suitable’ as the other ‘laws of the 
United States’ which havé been held 
by this and other courts to have 
been extended here by the general 
act above quoted. For there can be 
no half way adoption of that doc- 
trine; it includes all such laws: or 
none. It cannot logically be restrict- 


20. Extradition 
tradition ante p 2 
21. U. S.—Lawrence 15 Albany L. 
Jour. p 230; 2 Moore Int. L. Dig. p 
633; 1 Moore Extr. § 89. 
France.—Billot Traité de l’extra- 
dition (Paris 1874) pp 6, 7. The 
French minister’s refusal to surren- 
der Buckley in Japan was on another 
ground. See In re Stupp, 23 F. Cas. 
No. 13,562, 11 Blatchf. 124. 
Japan.—In Mankeiro’s Case, (1918) 
the Japanese government, at the re- 
quest of the Portuguese, granted ex- 
tradition of a citizen of the latter 
charged with fraud in Shanghai and 
returned there for trial by the Portu- 
guese authorities in the exercise of 
their extraterritorial jurisdiction. 
22. 2 Moore Int. L. Dig. p 633; 
Diplomatic Corr. (1862) p 873. 
23. “The French consul arrested 
Buckley and put him in the French 
prison, at Nagasaki, and the vessel 
went to France without him. The 
French consul laid the case before 
the French minister in Japan. He 
declined to surrender Buckley to the 
American minister in Japan, on the 
ground, that, under the extradition 
treaty between the United States and 
France, the surrender of the fugitive 
must be made by the French govern- 
ment at home, on the demand of the 
American government; but he offered 
to send Buckley to France, to await 
a demand there.” Blatchford, J., in 
In re Stupp, 23 F. Cas. No. 13,562 
11 Blatchf. 124, 148, 
24. “In his report of the case, the 
United States minister in Japan said 
that Buckley gave himself up prob- 
ably because he knew that he would 
pees anyhow.” 1 Moore Extr. 
p és 
25. “It might have been necessary, 
if he had not voluntarily surrendered 
himself, to demand his extradition by 
France, on the ground that the of- 
fence was Committed within the ju- 
risdiction of the United States.” In 
re Stupp, 28 FB. Cas. No. 18,562, 11 
Blatchf. 124, 161, 
26. “‘No hint of objection,’ said. 
Mr. Hale, ‘to the arrest, detention, © 


Feed see Ex- 


same title, page and note number. 
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Cheers, a deserter from an American merchant ves- 
sel, who had fled to a British warship and had there 
been arrested as a British deserter and subject,?? 
and in 1885, the Japanese government voluntarily 
surrendered one Pratt, charged with crime in Cali- 
fornia.?® In 1897 the secretary of state approved 7° 
a regulation, framed by the American minister to 
China, providing that an ‘‘accused shall be arrested 
by the United States marshal of the district in which 
he may be found and shall be transported to the 
consular district in which the case against him is 
pending, for trial before the consular court there- 
of.’’3° And in 1918 the United States district 
court for Hawaii, on application of the United 
States district attorney for China, issued a bench 
warrant for the removal from the first named dis- 
trict, for trial before the United States court for 
China, of one charged before the latter. It will 
thus be seen that for nearly sixty years American 
authorities have proceeded upon the principle that 
extradition is ‘‘an incident’’ of extraterritoriality.®? 
There have, indeed, been some acts which are cited 


* EXTRA TERRITORIUM JUS DICENTI NON 
PARETUR IMPUNE.* 

EXTRAVAGANTE. In the old Spanish law, a 
clerk who was not assigned to any particular town 
or tribunal.? 

EXTRAVAGANTES. In Spanish ecclesiastical 
law, the pontifical constitutions posterior to those 
of Pope Clement.? 

EXTRA VIRES. Beyond powers.* 


or delivery of Surratt was at any 37. 
time made here, although I was care- 
ful to proceed in such manner as to 
prevent on the one hand any pretence 


p 49. 
38. 


EXTRATERRITORIALITY—EXTREMIS PROBATIS, ETC. 


2 Moore Int. L. Dig. §§ 283, 
284; Jones U. S. Cons. Serv. 
And see supra § 6 note 67. 

No other reason is advanced. 
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as inconsistent with this principle; but it is believed 
that a careful analysis of each will disclose facts 
which will cause such apparent inconsistency to dis- 
appear.®’ In 1875 the American government de- 
clined to extradite, under a treaty not including that 
crime,** a British subject charged with embezzle- 
ment in Japan and who had fled to California.*® 
About the same time an extradition treaty was nego- 
tiated with the Ottoman Empire,®* but it must be 
remembered that its government persistently re- 
fused to recognize American extraterritorial rights,3" 
and the securing of such a treaty might have seemed 
necessary on practical grounds.°& In 1886, about 
eight years before the agreement to surrender extra- 
territoriality, and evidently as a step preliminary 
thereto, the United States negotiated an extradition 
treaty with Japan.*® But in view of the repeated 
assertion *° of the right of extradition from Japan- 
ese territory, a treaty entered into at such a time 
could hardly be considered an acknowledgment that 
no such right existed. 


EXTREMA POTIUS PATI QUAM TURPIA 
FACERE.® 

EXTREME.® The best or worst; greatest; high- 
est; most urgent; most violent.’ Also, not in a 
strict superlative sense, excessive;® far advanced ;° 
erievous;!° immoderate;11 in a very high degree; 
very far advanced.1? 

EXTREMIS PROBATIS 
MEDIA."* 


PRASUMUNTUR 


24, 26. 
(1906) 2. Escriche Diccionario. 

8. Escriche Diccionario (they in- 
cluded some twenty epistles, decre- 


that the Egyptian government was 
taken unawares, and on the other 
hand to avoid any embarrassment 
in my proceedings from unexpected 
objections.’’’ Consul Hale in Diplo- 
matic Corr. (1867-1868) Pt 2 pp 82, 
275-277. 

27. The British consul refused to 
surrender him but ‘the case was di- 
rected to be brought to the attention 
of the British government.” 2 Moore 
Int. L. Dig. p 634. 

28. 1 Moore, Extr. § 93. 

29. U.S. For. Rel. (1897) pp 80- 


82. 

20. Hinckley Am. 
Orient p 236. 

31. U.S. v. Powell, No. 703 (the 
Hawaiian district court based its 
order on U. S. Rev. St. § 1014 pro- 
viding that “where any offender or 
witness is committed in any district 
other than that where the offense is 
to be tried, it shall be the duty of 
the judge of the district where such 
offerider or witness is imprisoned, 
seasonably to issue, and of the mar- 
shal to execute, a warrant for his 
removal to the district where the 
trial is to be had’’). 

32. 1 Moore Extr. § 89. 

33. 2 Moore Int. L. Dig. p 633; 1 
Moore Extr. § 108. 

34, Treaty with Great Britain, 
Aug. 9, 1842 (8 U. S. St. at L. 576 
art X); 1 Malloy Treaties p 655. 

35. U. S. For. Rel. (1875) p 821. 
The refusal was entirely justifiable 
under the terms of the treaty but the 
remark vf the acting secretary of 
state that the offense was ‘not com- 


Cons. Jur. 


mitted within the jurisdiction of 
Great Britain’ was a mere obiter 
dictum. 

36. Treaty of Ottoman Empire 


Aug. 11, 1874 (19 U. S. St. at L, 16); 
2 Malloy Treaties p 1341. 


! Yelverton v. Yelverton, 


Moore observes that “there does not 
appear to have been any special oc- 
ecasion for the negotiation of the 


treaty.” 1 Extr. § 92. 
39. Treaty of Japan April 29, 
1386). (24 1. 9S) St.cat—l:, 1015); <2 


Malloy Treaties p 1025. 

40. See supra notes 29-33. 

1 A maxim meaning “One who 
exercises jurisdiction out of his ter- 
ritory cannot be obeyed with im- 
punity.” Bouvier L. D. [cit Broom 
Leg. Max. pp 100,-101; Story Confl. 
Te § -OSoA 
{a] This has been referred to (1) 

“an old and _ well-established’ 
(Reg. v. Keyn, 2 Ex. D. 68, 160, 5 
ERC 946), (2) “general” (Cookney v. 
Anderson, 9 Jur. N. S. 7386), (3) and 
“known” maxim (Barkman v. Hop- 
kins, 11 Ark. 157, 163; Wilson v. St. 
Louis, ete., R. Co., 108 Mo. 588, 598, 
18 SW 286, 32 AmSR 624). ; 

[b] “fhe maxim in regard to 
process issued to enforce judgments 
in external jurisdictions.” BElizabeth- 


as 


town Sav. \Inst. v. Gerber, 34 N, J. 
Eq. 130, 133. 

[ec] Applied or explained in: 
Barkman v. Hopkins, 11 Ark. 157, 


163; Wilson v. St. Louis, ete. R. Co., 
108 Mo. 588, 598, 18 SW 286, 32 
AmSR 624; Ex p. Marmaduke, 91 
Mo. 228, 258, 4 SW 91, 60 AmR 250; 
Elizabethtown Savy. Inst. v. Gerber, 
34 N. J. Eq. 130, 133; Hoyt v. Thomp- 
son, 5 N. Y. 320, 340; Reg. v. Keyn, 
2 Ex. D. 63, 160, 5 ERC 946; Jack- 
son v. Monro, 2 Bro. C. P. 411, 417, 
1 Reprint 1031; In re Mansergh, 1 
B. & S. 400, 411, 101 ECL 400, 121 
Reprint 764; Marshalsea’s, Case, 10 
Coke 68b, 77a, 77 Reprint 1027; Reg. 
v. Lewis, 7 Cox C. C. 277; Reg. v. 
Serva, 5 Den. C. C. 104, 149; Cook- 
ney v. Anderson, 9 Jur. N. S.. 736; 
Gadure Nees. 


tals, and constitutions of Pope John 


XXIT, distributed among fourteen 
titles but without division into 
books; and later ones of the same 


class which were so divided). 

4; _BlacktL...D. See also Ultra 
Vires [89 Cyc 664]. 

5. A maxim meaning “Hxtremi- 
ties are rather to be suffered than 
to do disgraceful, infamous or scan- 
dalous things.” Adams Gloss, [cit 
Lofft p 213]. 

6 Extreme: . 

Cruelty see Divorce § 80; Homicide 
[24 Cyc 1697]. 

Hazard see Marine Insurance [26 
Cye 665]; Towage [388 Cyc 581]. 
7. Webster Int. D. k 
[a] The term “utmost” conveys a 

stronger and more Significant mean- 

ing than the word “extreme.” Hast 

Tennessee, etc., R. Co. v. Miller, 95 

Ga. 738, 22 SE 660, 661. 

8. In re Nelson, 182 Cal. 182, 64 
P 294, 298. 

9. In re Nelson, 132 Cal. 182, 64 
P 294, 298. 

10. In re Nelson, 132 Cal. 182, 64 
P 294, 298. 


11. Webster Int. D. A 

[a] The opposite of “moderate.” 
—In re Nelson, 132 Cal. 182, 64 P 
294, 298. 

12. In re Nelson, 132 Cal. 182, 64 
P) 294, 298. 

13. In re Nelson, 132 Cal. 182, 64 


term which has no fixed and definite 
meaning. Vincendeau v. Peo., 219 Ill. 
474, 76 NE 675, 678. 

14, A maxim meaning “Extremes 
being proved, those things which fall 
within or between them are pre- 
sumed.” Trayner Leg. Max. 

[a] Applied in: McCarthy -v. 
Whalen, 19 Hun (N. Y.) 503, 506. 


By WILLiAM MorTIMER CROWTHER (Extra 
inclusive excep 


Territorium Jus 


Dicenti Non Paretur Impune—Factor of Five 
t the Spanish words and phrases). 
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EXTREMITY. The furthest point.?® 
EXTRINSIC. Being outside of or external to the 


nature of an object or case.'¢ 


EX TURPI CAUSA NON ORITUR ACTIO."’ 
CONTRACTU NON ORITUR 


EX TURPI 
ACTIO.*® 
EX UNO DISCES OMNES,’® 


EX VI TERMINI. From, or by the force of the 


term.?° 


FEYE-SPLICE. In shipping, a 


circle formed by splicing the end of a rope into 


itself.21 


EYEWITNESS. One who saw the act, fact, or 


15. Roberts v. Hart, (Tex., .Civ. 
A.) 165 SW 473, 476. 

{a] The “extremities of the body” 
are four in number, and “either” is 
one indifferently, any one of them; 
hence the permanent paralysis of a 
hand resulting from a cut on the 
arm brings plaintiff suing on the 
policy within the term ‘permanent 
paralysis of either extremities” as 
expressed in the constitution of an 
association. Brotherhood of . Loco- 
motive Firemen, etc. v. Aday, 97 Ark. 
425, 429, 184 SW 928, 34 LRANS 126. 

16. Standard D. 

[a] “Extrinsic evidence” is evi- 
dence rot legitimately before the tri- 
bunal in which the determination of 
a cause is made. Baldwin v. Buffalo, 
Sores VoD, 88a. 
dence §§ 89-156. 

[b] “Extrinsic or collateral fraud” 
is “actual fraud, such that there is 
on the part of the person charge- 
able with it the malus animus, the 
mala mens putting itself in motion 
and acting in order to take an undue 
advantage of some other person for 
the purpose of actually and know- 
ingly defrauding him.” Flood v. 
Templeton, 152 Cal. 148, 155, 92 P 
fis, ts. RAINS *579i- [quot “OU: +S... 
Throckmorton, 98 U. S: 61,°25 L. 
ed. 93]. To same effect Garrett Bib- 
lical Inst. v. Minard, 82 Kan. 338, 
108 P 80, 81. See generally Fraud 
[20 Cye 1]. 

17. A maxim meaning ‘No action 
‘arises out of an immoral considera- 
tion.” It is intimately related to the 
maxim, In A§quali Jure Melior Hst 
Conditioni Possidentis. Broom Leg. 
Max.; Bouvier L. D. [cit Selw. N. P. 


p 63]. 

[a] “This and other kindred 
maxims of the Roman law have been 
adopted by. all civilized nations, 
whether governed by that system of 
laws or by the common law of Eng- 
land.’’ Consumers Cordage Co. v. 
Connolly, 31 Can. S. C. 244, 298. 

[b] This has been referred to as: 
Gee "The familiar maxim?) "U.S: 
Bank v. Owens, 2 Pet. (U. S.) 527, 
539, 7 L. ed. 508; Robinson v. Robin- 
son, 17 Oh. St. 480, 484. (2) ‘The old 
law maxim.” De Groot v. Van Duzer, 
20 Wend. (N. Y.) 390, 404. (3) ‘The 
common law maxim.” Harris v. Run- 
nels, 12 How. (U.S: °79, 88,°13 L. 
ed. 901; Church v. Muir, 33 N. J. lL. 
818, 320. (4) “A very ancient and 
very important maxim of the com- 


mon- law.” State v. Buttles, 3 Oh. 
_ St. 309, 319., (5) “A rule both in law 
and equity.” Gray v. Hook, 4 N. Y. 
449, 455; Weckerly v. Lutheran 


Congr., 3 Rawle (Pa.) 172, 175. 

[ce] Applied or explained in: Col- 
lins v.. The Steamer Florida, 101 U. 
S. 37, 438, 25 L. ed. 898; Harris v. 
Runnels, 12° How. (U. S.) 79, 88, 13 
L. ed. 901; U.S. Bank v. Owens, 2 Pet. 
(U. S:.) 527, 539, 7 L. ed. 508; Kansas 
Sav. Bank v. National Bank of Com- 


merce, 38 Fed. 800, 803; Keel v. Lar- : 


kin, 83 Ala. 142, 146, 3 S 296, 3 AmSR 
702; Horn v. Foster, 19 Ark. 346, 
357; Allstead v. Laumeister, 16 Cal. 
A. 59, 116 P 296, 297; Greenberg v. 
Evening Post Assoec., 91 Conn. 371, 
99 A 1037; Barnes v. Starr, 64 Conn, 


See generally Evi- ; 


EXTREMITY—FABRIC 


abbreviated.?* 


a 


‘transaction to which he testifies;22 a person who 
testifies to what he has seen.?* 

F. A letter which often stands for something 
Also a letter wherewith felons, etc., 
are branded and marked with a hot iron, on their 


being admitted to the benefit of clergy.”° 


FABEADORES. 
Zaragoza a sort of nominating committee to deter- 


In the ancient Spanish law of 


mine who should enter the lists for office.?® 


sort of eye or 


136, 154, 28 A 980; Roney v. Craw- | 


ford, 185 Ga. 1, 68 SE 701, 702; Sew- 
ell v. Norris, 128 Ga. 824, 58 SE 637, 
639, 13 LRANS_1118; Perry v. U. S. 
School Furniture Co., 232 Ill. 101, 
83 NE 444, 448; National Surety Co. 
v. Kansas City Hydraulic Press Brick 
Co.,, 73’ Kan: 196, 84) °P° 4084, 1039; 
Lester v. Howard Bank, 33 Md. 558, 
562, 8 AmR 211; Mann v. United 
Motor Boston Co., 226 Mass. 495, 116 
NE 239; Nickerson v. Wheeler, 118 
Mass. 295, 299; Phelps v. Decker, 10 
Mass. 267, 276; Quirk v. Thomas, 6 
Mich. 76, 109; State v. How, 1 Mich. 
512; Comstock v: Draper, 1 Mich. 
481, 538 AmD 78; Brooks v. Hill, 1 
Mich: 118; State Bank v.. Niles, 
1 Dougl. (Mich.) 401, 41 AmD 575; 
Deadwood First Nat. Bank v. Rocke- 
feller, (Mo.) 93 SW 761, 771; Wool- 
folk v. Duncan, 80 Mo. A. 421, 427; 
Wirt v. Schuman, 67 Mo. A. 168, 170; 
Lewis v. Walker, 61 Mo. A. 550, 554; 
Hatch v. Hanson, 46 Mo. A. 328, 330; 
Duke .v. Harper, 2 Mo. A. 1, 10; Hope 
v. Linden Park Blood Horse Assoc., 
58 Nes J. a, 627, 631,34 A, 1.07,0). 55 
AmSR 614; Union Locomotive, etce., 
Cow Van Erie. Corn Sb ING Jae ties2 40, 
247; Chureh v. Muir,’ 33 N.: J. L. 318, 
320; Wooden v. Shotwell, 24 N. J. L. 
789, 791; Brittin v. Freeman, 17 N. 
J. L. 191, 205; Pennington yv. Todd, 
ATOING Jin Has25 69,4571, 2215 pA 2 97524 
AmSR 419, 11 LRA 589; Watson v. 
Murray, 23 N.. J. Eq. 257, 261; Mar- 
latt v. Warwick, 19 N. J. Eq. 439, 
454; Wetmore v. Porter, 92 N. Y. 76, 
85; Hull v. Ruggles, 56 N. Y. 424; 
Gray v. Hook, 4 N. Y. 449, 455; Vin- 
cent v. Moriarty, 31 App. Div. 484, 
494, 52 NYS 519; Pepper v. Haight, 
20 Barb. 429, 438; Havemeyer -v. 
Havemeyer, 43 N. Y. Super. 506, 514; 
Hartford, ete., R. Co. v. New York, 
ete., R. Co., 26 N. Y. Super. 411, 416; 
Rudderow v. Huntington, 5 N. Y. 
Super. 252, 256; Dressel v. Hanser, 
101 Mise. 574, 168 NYS 542; Irving 
v. Britton, 8 Mise. 201, 28 NYS 529; 
Bundy v. Newton, 19 NYS 734, 737; 
Steinfeld v. Levy, 16 AbbPrNS (N. 
Y.) 26, 27; Nellis v. Clark, 4 Hill (N. 
Y.) 424, 486; De Groot v. Van Duzer, 
20 Wend. (N. Y.) 390, 404; Kahn v. 
Walton, 46 Oh. St. 195, 212; 20 NE 
203; Harper v. Crain, 36 Oh. St. 338, 
343, 38 AmD 589; Hooker v. De Palos, 
28 Oh. St. 251, 261; Allen v. Xenia 
First Nat. Bank, 23 Oh. St. 97, 103; 
Robinson v. Robinson, 17 Oh, St. 480, 
484; Rogers v. Tucker, 7 Oh. St. 417, 
430; State v. Buttles, 3 Oh. St. 309, 
319; Goudy v. Gebhart, 1 Oh. St. 262, 
266; Standard Distilling, ete., Co. v. 
Block, 17 OhS&CP 601, 615; Weckerly 
v. Lutheran Cong., 3 Rawle (Pa.) 
172, 175; Deacon v. Harris, 8 Wkly 
NC (Pa.) 403, 405; Williams v. Ken- 
drick, 105 Va. 791, 54 SE 865, 868; 
Pearce v. Brooks, L. R. 1 Exch. 213, 
218; Aubert v. Maze, 2 B. & P. 371, 
373, 126 Reprint 13833; Holman v. 
Johnson, 1 Cowp. 341, 348, 98 Reprint 
1120; Lapointe vy. Messier, 49 Can. 
S. C. 271; Consumers Cordage Co. v. 
Connolly; 31... Sant «= Sy C.5 244142983 
Walsh v. Trebilcock, 23 Can. S. C., 
695; Club v. Johnson, 18 B. C. 367; 
Cesneron v. Domville, 17 N. B. 647, 


FABRIC. As used in a custom revenue act, a 
term which includes elastic cords and braids manu- 
factured of silk and india rubber.?? 
construction the term is applied to a union of drawn 


In conerete 


18s. A maxim meaning “No action 
arises On an immoral contract.” Bou- 
Vier 09. cit, Die: snp 2o\ed lida 
2 bool, Comm. p 466; 1 Story Contr. 
§ 592]. 

[a] Applied or explained in: 
Stewart v. Wright, 147 Fed. 321, 345, 
77 CCA 499 [certiorari den 203 U. S. 
690, -27..SCt (777,51 Li,.ed: 330] .Stan- 
dard Lumber Co. v. Butler Ice Co., 
146 Wed: M359) S210 T1622 CCAN G39 hay. 
LRANS 467; Farley v. St. Paul, ete., 
R. Co., 14 Fed. 114, 4 MeCrary 138; 
Faivre v. Daley, 98 Cal. 664, 29 P 
256; Daley v. Russ, 86 Cal, 114,24 P 
867; Pendleton v. Cline, 85 Cal. 142, 
24 P 659; White v. Merrill, 82 Cal. 
14, 22 P 1129; Myers v. McDonald, 68 
Cal, 1$2, 8 P 809; Cox v. McLaughlin, 
£2 Cal. 590; McNeil v. Barney, 51 Cal, 
603; Tomlinson v. Monroe, 41 Cal. 94; 
Ellis v. Crawford, 39 Cal. 523; Fol- 
gar v. Buckelew, 2 Cal. 313; Kendall 
v. Vallejo, 1 Cal..371; Finn v. Dona- 


hue, *36**+ Conny 216 >. e2i7% Ainrsatssv, 
Jones, 28 Conn. 334, 337; Roney v., 
Crawford, 135 Ga. 1, 68 SE 701; 
Ainsworth v. Miller, 20 Kan. 220; 


Howe v. Griffin, 126 Ky. 373, 103 SW 


714, 716, 128° AmSR 296;. Price Ww 
Polluck, 8% 4N.? I.. 0 443) Bisselig we 
Michigan Southern, ete, R. Co., 22 


N.\ Y., 258, 272; Matter of Britton, 8 
Misc, 201, 28 NYS 529; Bundy vy. 
Newton, 19 NYS 734; Place v. Hay- 
ward, 27 NYSt 710, 714; Steinfeld v. 
Levy, 16 AbbPrNS (N. Y.) 26, 27; 
Trimble v. Doty, 16 Oh, St. 118, 129; 
Raguet v. Roll, 7. Oh.) 76, 77: Stan. 
dard Distilling, ete., Co. v. Block, 17 
OhS&CP 601, 615; Deacon v. Harris, 
8 WklyNC (Pa.) 403, 405: 

19. A maxim meaning “From one 
thine you can discern all.” Black 


[a] Applied in: Morton v. Camp- 
bell, 4 N. S. ‘5, 18. 

20. Burrill L. D. See also Miller 
v. Stewart, 9 Wheat. (U. S.) 680, 704, 
6 L. ed. 189; Hitch v. Patten, 13 Del. 
334, 346, 16 A 558, 2 LRA 724; Sheren 
v.. Mendenhall, 28 Minn. 92, 93; 
Schenck vy. Vail, 24 N, J. Eq. 538, 
542; Strange v. Adams, 4 Pa. Dist. 
212, 214; Bloomley vy. Grinton, 1 U. 
Cc. C. P. 309, 314 (where the term is 
cpanlo ned). 

21. rapp v. McClellan, 68 App. 
Div. 362, 368, 74 NYS 130 [cit Cont 
tury... _D.4, 

[a] “Bowling knot” or “bowline- 
knot” distinguished.—Trapp v. Mc- 
oman, 68 App. Div. 362, 363, 74 NYS 


22. Black L. D. 

23. National Ace, Soe. yv. Raistin, 
101 Ill. A. 192; Lewis v. Brotherhood 
Ace. Co., 194 Mass. 1, 79 NE 802, 805, 
17 LRANS 714. See also Accident In- 
Surance § 335; Criminal Law § 2135; 


oe generally Witnesses [40 Cyc 

24. Anderson L. D. (as, “first,” 
“French,” etc.). 

25. Jacob L. D. 

26. Escriche Diccionario, See 
Elections §§ 90-159 


27. In re Mills, 49 Fed. 726, 727. 
[a] “Cloth” compared. “The 
word ‘fabric’ is rather a broad one 
In common speech. It is certainly 
as broad, if not broader, than the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“ 


wires made up in rows.28 

FABRICA. In Spanish law, a word used in sev- 
eral senses. In ecclesiastical law, it means the 
revenue collected in cathedral, parochial, and other 
churches for repairs and to defray the expenses of 
worship.*® Also applied to the board’ or body~ ad- 
ministering such revenues and to the act of apply- 
ing them to their proper use.2% But in its most 
common signification it means factory.*1 
_ Fabrica tobacos. In Spanish speaking communi- 
ties, words of common use in the tobacco trade ap- 
plied to all known manufactured products of the 
plant.32 

FABRICATE. In criminal law, a word which has 
been said to import a criminal intention—a mens 
rea, a wrongful act, an act done with a mens rea, 
fraud or falsehood, a false or fraudulent concoc- 
ep rate it to be wrong and contrary to stat- 
ute. 

FACCION DE TESTAMENTO. The capacity to 
make a will (activa) or to receive under a will 
(pasiva) .°4 

FACE. Presence; view; sight;®> the outward 
appearance or aspect of a thing.*® In commercial 
law, the words of a written paper in their apparent 
or obvious nieaning,®” as, face of a note, bill, bond, 
check, draft, judgment, record, or contract;*® that 
which is shown by the mere language employed, 
without any explanation, modification, or addition 
from extrinsic facts or evidence;*® the principal 


FABRIC—FACE VALUE 
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sum which it expresses to be due or payable, with- 
out any additions in the way of interest or costs;?° 
the sum less interest which appears to be due by 
an instrument or reeord.*1 : 

Phrases: ‘‘Face of book,’’4? ‘‘face of judg- 
merit,” 45" "face’” of reeord,””4* \““face® of * the 
work," °\Sface to face, -°* °“in. ‘face OL san 
enemy,’’ 47 ‘‘on its face,’’4® ‘‘upon the face and 
in the body of the policy;’’4® also ‘‘faced or 
shewn surface.’’ 5° 

FACE AU FLEUVE, FACE, FRENTE AL RIO, 
FRENTE. Literally ‘‘Front to the river,’’ or 
‘“front.’’®t In French and Spanish conveyances, 
both public and private, the words exclusively desig- 
nate estates bounded by a river, which in the 
country are otherwise called riparious, bound to the 
repair of the road, its ditches, bridges, and levees, 
and to supply ground for either or the whole of 
these when that which they cover is carried away 
by the water.®? 

FACENDA (Facendera). In old Spanish law, 
personal labor and public works.®* 

FAGERIA. In the Spanish law of Navarra, the 
partnership or community of pasture among neigh- 
boring towns.>4 

FACE VALUE. The value of a thing is its gen- 
eral power of purchasing—the command which its 
possession gives over purchasable commodities in 
general, Hence face value is the value expressed on 
the face of-a writing in the commodity in which it 


word ‘cloth.’” In re Mills, 49 Fed. 40. Black L. D. [quot Olson v.]| the signing of the protocol between 
726, 727. See also Converse v. U. S.,| Tanner, 117 Wis. 544, 548, 94 NW |the United States and Spain, and 
113 Fed. 817 (where cotton cloth is} 305]. while a state of peace actually exist- 
included within the meaning of the 41. Anderson L. D. [quot:-Olson v.| ed, and nothing remained to be done 
term). See generally Customs Duties} Tanner, 117 Wis. 544, 548, 94 NW /to conclude peace except the settle- 
§§ 38, 39. S051, se ment of the details of the treaty, is 
28° Soule v. Northern Constr. Co., 42. Pensacola, etc, SS. Co. v.| within the act of April 11, 1890 (26 
33 Cal. A. 300, 165 P 21, 22 Brooks, 14 Ala. A. 364, 70 S 968, 970] U. S., St. at L. 54 ¢ 78), providing - 
29. Escriche Diccionario. (where the term is distinguished |that no person shall be court-mar- 
30. Escriche Diccionario. from ‘“cover”). tialed for desertion in time of peace, 
81. Escriche Diccionario. This 43. Abbott L. D.; Bouvier L. D.| and not “in the face of an enemy,” 


has afforded a subject of legislation 
for a long period.and as early as 
1873 the cortes enacted a factory 
law which, inter alia, was particu- 
larly advanced in its provisions re- 
garding child labor, wholly  forbid- 
ding the employment of children un- 
der ten, limiting to five hours daily 
the labor of boys under thirteen or 
girls under fourteen, to eight hours 
that of boys under fifteen or girls 
under seventeen, and _ prohibiting 
those under the last named ages 
from working at night in establish- 
ments utilizing steam or hydraulic 
power. Provision is also made for 
medical assistance of laborers; but 
Escriche, while noting the merits of 
the law on paper, laments its non- 
observance in_ practice. Escriche 
Diccionario Suplemento. 

82. The Solis Cigar Co. v. Pozo, 
16 Colo. 388, 393, 26 P 556, 25 AmSR 

9 


279. 

33. Aberdare Local Bd. of Health 
v. Hammett, L. R. 10 Q. B. 162, 165, 
166. 

Fabricated evidence is ‘‘evi- 
dence manufactured or arranged 
after the fact, and either wholly faise 
or else warped and discolored by ar- 
tifice and contrivance with a deceit- 
ful intent.” Black L. D. See also 
Criminal Law § 1025; Evidence § 52; 
and generally Forgery [19 Cyc 1367]. 

34. Escriche Diccionario. See Wills 

[40 Cye 997]. 


35. Webster Int. D. 

36. Bouvier L. D. 

37. Bouvier L. D. [quot Olson _v. 
Tanner, 117 Wis. 544, 548, 94 NW 
805]. 


38. Bouvier L. D. [quot Olson Vv. 


Tanner, 117 Wis. 544, 548, 94 NW 
305]. ’ 
39. Black L. D. [quot In re Stone- 


NYS 172, 175; Olson v. Tan- 


man, 146 NW 3051. 


ner, 117 wae 544, 548, 94 


881, 883 


[both quot Olson v. Tanner, 117 Wis. 
544, 548, 94 NW 305] (“the sum 
for which the judgment was ren- 
dered, excluding the interest accrued 
thereonr’”’). To same effect Osgood v. 
Bringolf, 32 Iowa 265, 270. 

44, State v. Haines, 51 La. Ann. 
731, 735, 25 S 372,44 LRA 837._ See 
also Spence v. State, 7 Ga. A. 825, 
68 SE 443, 444; Marriner v. John L. 
Roper Co., 112 N. C. 164, 166, 16 SEH 
906; Evans v. Tillman, 38 S. C. 238, 
17 SE 49; San Bernardo Townsite 
Co. v. Hocker, (Tex. Civ. A.) 176 SW 
644; Ffinch v. Comb, [1894] P. 191, 
203 (all construing the term). 

[a] In matters pertaining to mo- 
tions in arrest of judgment the term 
does not mean merely the face of 
the indictment, but embraces the rec- 
ord as made up to that point. State 
vy. Haines, 51 La. Ann. 731, 735, 25 
S 372, 378, 44 LRA 837. 

45. Grant v. Moulton, 79 Vt. 122, 


139, 64 A 453 (meaning ‘all the cut, 


and dressed surface that showed, 
whether horizontal or perpendicu- 
lar’); St. Martin v. Thrasher, 40 Vt. 
460, 466 (including the_ horizontal 
surfaces called the “tread,” and the 
perpendicular surfaces called the 
“drop,” of steps made by the regu- 
lar shortening of the courses of the 
masonry of the walls sloping up- 
ward from the base, and also the 
coping hcrizontal stones of the struc- 
ture). M 

46. State v. McO’Blenis, 24 Mo. 
402, 414, €9 AmD 435; State v. Hef- 
fernan, 24 S. D. 1, 123 NW 87, 89, 
140 AmSR 764, 25 LRANS 868; John- 
ston v. State, 2 Yerg. (Tenn.) 58, 59; 
Miller v. State, 25 Wis. 384, 387. 
See also Constitutional Law § 449; 
Criminal Law §§ 2112-2122. 

47. In re Cadwallader, 127 Fed. 


A soldier who deserted after 


committed more than two years be- 
fore his arraignment therefor, such 
limitation not to begin until the end 
of his term of enlistment. In re 
Cadwallader, 127 Fed. 881, 883. 

48. Driscoll v. Morris, 2 Tex. Civ. 
A. 6038, 607, 21 SW 629 (includes only 
words in the body of the document, 
and hence a_writ does not show “on 
its face” matter which only appears 
in a bill of costs attached to it, in 
the shape of items of charge). 

[a]. “Void on its face.”—Applied 
to mineral lands, the term means 
that the patent is seen to be in- 
valid, either when read in the light 
of existing law, or by reason of 
what the court must take judicial 
notice of. Poire v. Wells, 6 Colo. 
406, 410 (as, for instance, the land 
is reserved by statute from sale or 
otherwise appropriated, or that the 
patent is for. "an unauthorized 
amount, or is executed by officers 
who are not intrusted by law with 
the power to issue grants of por- 


tions of the public doriain). See 
also Void [40 Cyc 214]. 
49. Southern Mut. Ins. Co. v 


Turnley, 100 Ga. 296, 300, 27 SH 975 
(as used in Code [1882] § 3392, re- 
quiring that a copy of “what ap- 
pears upon the face and in the body 
of the policy” should be attached 
to the complaint, the term does not 
mean anything less than if applied 
to contracts other than insurance 
policies, at.d covers all that precedes 
the maker’s signature). 

50; Rex v. James, 4 Ont. I. 537, 
1 OntWR 520, 6 CanCrCas 159, 162. 

51. Morgan v. Livingston, 6 Mart. 
(La.) 19, 224. 

52. Morgan v. Livingston, 6 Mart. 
(lha.). 19, 224. 

58. Escriche Diccionario. 

54. Escriche Diccionario. 
Common Lands §§ 5-10. 


See 
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is payable.® 


FACILIS EST LAPSUS JUVENTUTIS.*® 

FACILITATE. To make easy or less difficult.5? 

FACILITY. The term is not a technical word, 
but one in common use, and its meaning is to be 
found in the sense attached to it by approved 
It has been defined as: 
being easily performed;°® the means by which the 
performance of anything is rendered more easy;°° 
ease in performance ;** that which promotes the ease 
of any action;** advantage ;°* aid;°* valuable aid;°* 
assistance ;°° convenience ;** help;°* also that which 
aids, assists, or makes more easy the acquisition of 


usage,°® 


knowledge.*° 


Facilities. Applied to carriers 


essary for the convenience of passengers and the 
safety and prompt transportation of freight;7° 
everything incident to the general, prompt, safe, 
‘and impartial performance of the duties to the 
public at large imposed by the state, in the proper 
exercise of its police power, upon transportation or 
1 As applied to a ferry 


transmission companies.“ 


55. Marriner v. John L. Roper Co., 
112 N. C. 164, 166, 16 SE 906 [cit Olson 
v. Tanner, 117 Wis. 544, 548, 94 NW 
805]. See also Supreme Council A. 
hpgite. ve. Storey,  CLex) Civ.-A:) 75 
SW 901, 905 (construing the term 
as meaning the amount stated in the 
body of a certificate of insurance). 

[a] As used in an act authoriz- 
ing a sale of bonds at not less than 
par or face value, the term means 
merely the denomination or amount 
printed on their face, without includ- 
ing the accumulated interest. Evans 
v. Tillman, 38 S. C. 238, 248, 17 SE 49. 

[b] As used in a will giving cer- 
tain notes to a legatee, and provid- 
ing that, if any of such notes were 
paid at the time of the testator’s 
decease, his executor would pay to 
the legatee such sum as, with the 
notes then remaining unpaid, on 
their face value, should amount to a 
certain sum of money, the term 
means the amount named on. the 
noves., Mowry s) Pet; 16 Ri I. 514, 
bls. 17 A.553, 554. 

[c] “Face value of pay envelope.” 
—Com. v. Bethlehem Steel Co., 11 
Pa. Dist. 88, 91. 

[Cc] “Face or par value.”—The 
term as used in a contract of part- 
nership concerning a mortgage 
means and was intended to include 
the amount which is due and col- 
lectable on the mortgage note at the 
time of the election by the-members 

. of the firm, to use it in part pay- 
ment of their indebtedness to the 
testator under the terms of the con- 


tract. In re Stoneman, 146 NYS 172, 
17%. 
[e] The “face or prima facie 


value” of a promissory note at any 
point of time is the principal, with 
the interest then accrued. It does 
not include unearned interest; and 
this is true, even though the unearned 


interest has in form been added to’ 


the face of the note. Robertson v. 
Moses, 15 N. D. 351, 108 NW 788, 790. 

56. A maxim meaning “Youth is 
very liable to err.’ Morgan Leg. 
Max. [cit Jenkins Cent. p 47]. 

57. Webster Int. D. 

[a] Actual doing of work.—The 
charter of a corporation, stating that 
it is organized for the purpose of 
facilitating the driving, hauling, and 
assorting of logs upon a river, doe 
not authorize a corporation to drive 
' or haul logs, since the latter power 
is not implied in the word “facili- 
tate.” Northwestern Impr., ete., Co. 
Mig 75 Minn. 335, 77 NW 989, 


20 Mont. 468, 
[quot State v. 


58. State v. Cave, 
475, 52 P 200. 
59. Webster D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and 


franchise, 


The quality of 
includes 
agencies."4 


was applied to 


everything 
prompt, and safe carriage of passengers, boats in 
good repair, appliances answering the purpose, and 
readiness and willingness to perform the services 
incident to the grant.’? 
is not limited to inanimate bodies or things, and 
men are often facilities,"? although it ordinarily 
inanimate means 


In Connecticut. 


Qe 


FACE VALUE—FACSIMILE PROBATE 


incident to the general, 


The meaning of the word 


rather than human. 


‘‘Facilities’’? is a term which 
certain notes made payable two 


years after the War of 1812, which were issued by 
some of the Connecticut banks.75 


FACINUS QUOS INQUINAT QUAT.’¢ 


everything nec- 


FACSIMILE. 


Cave, 20 Mont. 468, 475, 52 P 200]. 
60. Century D. [quot State v. 
Cave, 20 Mont. 468, 475, 52 P 200]. 
[a] “Facility for interchange of 
traffic.’—Louisville, ete, R. Co. v. 
U. S., 227 Fed. 258, 269. 


61. Webster D. [quot State v. 
Cave, 20 Mont. 468, 475, 52 P 200]. 

62. Webster D. [quot State v. 
Cave, 20 Mont. 468, 475, 52 P 200]. 

68. Webster D. [quot State v. 
Cave, 20 Mont. 468, 475, 52 P 200]. 


Rogat [quot State v. Cave, 20 
. 468, 475, 52 P 200]. 

Webster D. [quot State v. 
20 Mont. 468, 475, 52 P 200]. 

Rogat [quot State v. Cave, 20 
. 468, 475, 52 P 2900]. 

Century D. [quot State v. 

20 Mont. 468, 475, 52 P 200]. 

A telephone is a facility and 
convenience, within Const. art 9 § 18, 
empowering the corporation com- 
mission to require carriers to estab- 
lish and maintain all such public 
service facilities and conveniences 
as may be reasonable and just. At- 
chison, etc., R. Co. v. State, 23 Okl. 
210, 100 P 11, 14, 21 LRANS 908. 

68. Rogat [quot State v. Cave, 20 
Mont. 468, 475, 52 P 200]. 

69. Century D. [quot State vy. 
Cave, 20 Mont. 468, 475, 52 P 200]. 

70. Atchison, ete. R. Co. v. State 
Corporation Commn., (Okl.) 170 P 
1156, 1158 [quot Cyc]; Missouri, etc., 
R. Co. v. State, 29 Okl. 640, 646, 119 
P 117 [quot Cyc]. 

[a] IWustrations of the use of 
the term.—U. S. v. Delaware, etc., 
R. Co., 40 Fed. 101, 103’ [cit Scofield 
v. Lake Shore, ete, R. Co., 2 Int. 
Com. Commn, 90, 116]; Little Rock, 
ete., R. Co. v. Oppenheimer, 64 Ark, 
271, 274, 48 SW 150, 44 LRA 353; 
Northwestern Impr., ete, Co. v. 
O’Brien, 75 Minn. 335, 340, 77 NW 
989; State v. Missouri Pac. R. Co., 
29 Nebr. 550, 559, 45 NW 785; St. 
Louis, ete., R. Co. v. Miller, 31 Okl. 
801, 123 P 1047, 1048; Singer Mfg. 
Co. v. London, etce., R. Co., [1894] 1 
Q. B. 833, 887; Winsford Local Bad. 
v. Cheshire Lines Committee, 24 Q. B. 
D. 456, 458; South Eastern R. Co. v. 
Railway Comrs., 6 Q. B. D. 586, 592; 
Southern Hastern R. Co. v. Railway 
Comrs., 5 Q. B. D. 217, 220;- Barry R,. 
Co. v. Taff Vale R. Co., [1895] 1 Ch. 
128, 139; Eastern Union R. Co. y. 
Eastern Counties R. Co., 2 BE. & B. 
530, 542, 75 ECL 530; West Ham 
Corp. v. Great Eastern R. Co., 64 L. 
J. Q. B. 340, 348; Great Western R. 
Co. v. Railway Comrs., 50 L. J. Q. B. 
483, 486. 

[b] “Facilities and accommoda- 
tions.”—State vy. Central Vermont R. 
Co., 81 Vt. 468, 71 A 194, 196, 130 


FACIT CESSARE TACITUM.” 
FACIT PER ALIUM FACIT PER SE."8 


An exact copy, preserving all the 


marks of the original.7® 

FACSIMILE PROBATE. In England, where the 
construction of a will may be affected by the ap- 
pearance of the original paper, the court will order 
the probate to pass in facsimile, as it may possibly 


AmSR 1065. 
[c] “Facilities for improvement.” 
—Lingweod vy. Gyde, L. R. 2 C. P. 72, 


Td. 

{d] “Reasonable facilities.”— 
Missouri, etc. R. Co. v. Norfelk, 25 
Okl. 325, 107 P 172, 29 LRANS 159; 
Darlaston Local Bd. v. London, etc., 
R. Co., [1894] 2 Q. B. 694, 698; 
Singer Mfg. Co. v. London, ete: R. 
Co., [1894] 1 Q. B. 838, 837; Wins- 
ford Local Bd. v. Cheshire Lines 
Committee, 24 Q. B. D. .456, 458; 
South Hastern R. Co. v. Railway 
Comrs., 6 Q. B. D. 586, 592; Didcot, 
ete., R. Co. v. Great Western R. Co., 
66 L. J. Q. B. 33, 85; West Ham Corp. 
v. Great Eastern R. Co., 64 EL. J.:Q. 
B. 340, 344; Great Western R. Co. 
v. Railway Comrs. 50 L. J: Q. B. 
483, 486; Monetary Advance Co. v. 
Cater, 4 T. L. R. 464. 

{e] “Facilities for shipping 
cattle.”—-St. Mary’s, etc., Co. v. West 
Zorra Tp., 2 OntWN 455, 

[f] “Facilities for transporta- 
tion.”—-St. Louis, ete, R. Co. v. Mil- 
ler, 31 Okl. 801, 123 P 1047, 1048; 
Minds vy. Pennsylvania R. Co., 228 
Pa. 575, 77 A 909. 

71. Chicago, ete., R. Co. v. State, 
23 Okl. 94, 104, 99 P 901 [quot Mis- 
souri, etc, R. Co. v. State, 29 Ok1. 
640, 119 P 117, 119]. See also Car- 
riers § 54 et seq; Railroads [33 Cyc 


638, 640, 654]; Shipping [36 Cye 

359]; Telegraphs and Telephones 37 

Cye 1650]. * : 
72, Com. vy. Sturtevant, 182 Pa. 


323, 333, 37 A 916. 
[19 Cye 509}. 

73. State v, Cave, 20 Mont. 468, 
475, 52 P 200 (“Without a crew to 
man his vessel, the master of a 
ship would not have the necessary 
facilities”). - 

74. Sloss-Sheffield Steel, ete, sCo! 
v. Smith, 185 Ala. 607, 64 § 337, 338. 

75. Springfield Bank vy, Merrick, 
14 Mass. 322, 325. 

76. A maxim meaning “Guilt 
makes equal those whom it stains,” 
Wharton L. Lex. 

77. A maxim meaning “He acts 
who ceases to be silent.” Mesa Mar- 
ket Co. v. Crosby, 174 Fed. 96, 105, 
98 CCA 70. 

78. A maxim meaning “That which 
is done through another is done by 
one’s . self.” Samuels v. Evening 
Mail Assoc., 9 Hun (N. Y.) 288, 292: 
Bishop v. Baxter, 3 Daly (N. Y.) 
176, 177; Delafield v. Parish, 1 Reaf. 
Surr. (N. Y.) 1, 149; Com. v. Fein- 
berg, 3 Pa, Dist. 361, 362; Grant’s 
License, 2 Montg. Co. (Pa.) D241 alo. 
See generally Agency 2 C. J. p 404. 

79. Black kL. D. See also Signa- 
tures [36 Cye 449 note AD]. 


See also Ferries 


note number. 
° 


FACSIMILE PROBATE—FACT 


help to show the meaning of the testator.®° 

The term is derived from the Latin 
facere, ‘‘to make to do,’’®? and has a variety of 
Thus it may signify either a state 
of things, that is, an existence, or a motion, that is, 
an event;** an act;®° action;8® an act or action 
which is the subject of testimony;8? a cireum- 
stance;** a deed;*° a thing done; a thing done or 
said;®1 an effect produced or achieved;®? an inci- 
dent;°* an event or incident;®* an occurrence or 


FACT.® 


meanings.®° 


80. Black L. D. 
81. Fact: 

Accessory before or after see Crimi- 
nal Law §§ 125-147. 

Attorney in see Agency § 53; Attor- 
ney and Client § 2. 

5 heen of proof see.Hvidence §§ 13-— 


we of see Evidence §§ 588-— 

Conflicting presumptions to see Evi- 
dence 8. 

Effect of failure to disclose see Ac- 
cident Insurance § 61; Contracts 
§ 281; Deeds § 147; Fire Insurance 
[19 Cyc 679]; Life Insurance [25 
Gye! 196); arine Insurance [26 
Cyc 617]; Mutual Benefit Insur- 
ance [29 Cyc 86]; Sales [35 Cyc 
75]; Vendor and Purchaser [39 
Cyc 1275]. 

Evidence of generally see Evidence 
CY Rag Os 8 Jud Sima be 

False pretenses by see False Pre- 
tenses [19 Cyc 384]; Fraud [20 
Cyc: 1]. 

Findings of see References [34 Cyc 
839]; Trial [88 Cyc 1907, 19231. 
Judicial notice of see Evidence 

§§ 1807-2008. 

Mistake of see Mistake [27 Cyc 809]. 

Pleading see Indictments and Infor- 
mations [22 Cyc 303]; Pleading [31 
Cyc 47]. 

eer eriogs of see Evidence §§ 25-— 


82. Century D. 
83. 1 Bentham Jud. Ev. p 48. 
[a] - “There are two kinds of facts 


—‘evidentiary facts and inferential 
facts.’’’ Woodfill v. Patton, 76 Ind. 
575, 579, 40 AmR 269 [cit Locke v. 
Merchants’ Nat. Bank, 66 Ind. 353, 


362]. 

84. 1 Bentham Jud. Ev. p 48; Barr 
v.iGhicago, etc:, R.+Co., 10 Ind. A, 
433, 37 NE 814, 815. 

85. Webster D. [quot Boyle v. 
State, 105 Ind. 469, 494, 5: NE 203, 


55 AmR 218]; German-American Ins. 
Co..-v; Huntley, .62° OK. 39, 161 P 
815, 818; Drake v. Cockroft, 4,E. D. 
Smith (N. Y.) 34, 37. 

86. Lackey v. Vanderbilt, 10 How 
Pr) GN., Vv.) 165, 461. 

87. Barr v. Chicago, ete., R. Co., 
10,/Ind. A. 483,37 NE 814, 815... 

[a] Illustration.—‘“The condition 
ow state of mind at a given time is 
a fact. If any emotion is felt, as 
joy, grief, or anger, the feeling is 
a fact. If the operations of the 
mind produce an effect, as ‘knowl- 
edge, skill, intention, this effect on 
the mind is a fact. When the men- 
tal processes lead up to and pro- 
duce a desire or intention to do a 
certain thing, such state of mind is 
a fact. Willfulness is a desire or in- 
tention to produce a certain result; 
hence willfulness is a fact.” Barr v. 
Chicago, ete. R. Co., 10 Ind. A. 433, 
387 NE 814, 815. 

[b] “Law” distinguished.—As dis- 
tinguished from the law, a fact may 
be taken as that out of which the 
point of law arises; that which is 
asserted to be or not to be, and is 
to be presumed or proved to be or 
not to be, for the purpose of apply- 
ing or refusing to apply a rule of 
law. Hulings v. Hulings Lumber 
Co., 38 W. Va. 351, 371, 18 SE 620 
[cit Cooley Torts (2d ed) pp 800, 
801; 2 Thompson Tr. §§ 1662, 1705]. 

88. Bouvier L. D.; Webster D.; 
Worcester D. [all quot Boyle v. 
State, 105 Ind. 469, 494, 5 NE 208, 
55 AmR 218]; Clare v. Peo., 9 Colo. 


ter,?? 2? 
Phrases: 


122, 124, 10 PB 799 [cit Bouvier L. D.] 
(“Instances sometimes arise when it 
would puzzle a professional philol- 
ogist to tell which of the two words 
would more accurately characterize 
a given ‘action’ or ‘thing done’’’); 
German-American Ins. Co. v. Hunt- 
ley, 62 Okl. 89, 161 P 815, 818. 

“Circumstance” compared see Cir- 
cumstances 11 C. J. p 768 note 22. 

. 89. Lackley v. Vanderbilt, 10 How 
PrGNeye), bb, eLel. 

90. Bouvier L. D. [quot Boyle v. 
State, 105 Ind. 469, -494, 5 NE 
208, 55 AmR 218]; Walker D. [quot 
Lackey v. Vanderbilt, 10 HowPr (N. 
Y.) 155, 161]; German-American Ins. 
soe v. Huntley, 62 Okl. 39, 161 P 815, 

oi; Barr v2. Chicago; etc, R.* Co, 
10 Ind. A. 4383, 87 NE 814, 815. 

92. Webster D. [quot Gates v. 
Haw, 150 Ind. 370, 372, 50 NE 299]. 

98. Webster D.; ‘Worcester D. 
[both quot Boyle v. State, 105 Ind. 
469, 494, 5 NE 203, 55 AmR 218]. 

94 Drake v. Cockroft, 4 E. D. 
Smith UCN. Y.)°'34, '37. 

95. Webster D. [quot Boyle v. 
State, 105 Ind. 469, 494, 5 NE 203, 
55 AmR 218]; Woodfill v. Patton, 76 
Ind. 575, 579, 40 AmR 269 (where 
the term is distinguished from “evi- 
dence’’). 

96. Huber v. Guggenheim, 89 Fed. 
598, 601. 

97. Walker D. [quot Lackey v. 
Vanderbilt, 10 HowPr (N. Y.) 155, 
161]. 

[a] “Allegation” compared.—In a 
criminal prosecution, the court in- 
structed that defendant pleaded not 
guilty, which rlea put in issue every 
material fact involved in the crime 
charged, but, before he could be con- 
victed, the state must establish be- 
yond a reasonable doubt the guilt 
of defendant, and it was held that 
the use of the word ‘‘fact,” as equiv- 
alent to “allegation,” while not ac- 
curate, could not have prejudiced de- 
fendant, for the meaning which was 
intended to be conveyed was reason- 
ably certain. State v. Harris, 97 


98. Lackey v. Vanderbilt, 10 How 
PriscNys)) 155, 161; 

{a] “ruth” distinguished.—A fact 
in pleading is a circumstance, act, 
event, or incident, and widely dif- 
ferent from a truth, which is the 
legal principle which declares or 
governs the facts and their opera- 
tion and effect, although in com- 
mon parlance the terms “fact” and 
“truth” are often used as synony- 
mous. Drake v. Cockroft, 4 E. D. 
Smith (N. Y.) 34, 87, 1 AbbPr 203, 
205, 10 HowPr 377. To same effect 
Tutt v. Port Royal, ete, R. Co., 28 
S. C. 397, 5 SE 831. \ 

99. Whelpley v. Van Epps, 9 Paige 
(N. Y.) 332, 338, 37 AmD 400 [cit 
State v. Grinstead, 10 Kan. A. 74, 61 


P 975]. 

[a] “Matter” synonymous. — A 
jurat to an answer stated that de- 
fendant swore that the facts stated 
in the answer were true, and it was 
held that “facts,” as here used, was 
equivalent to “matters,” and was a 
substantial compliance with the rule 
of court requiring that parties state 
that “matters” in their pleadings 
were true. Whelpley v. Van Epps, 
9 Paige (N. Y.) 332, 333, 37 AmD 
400. To same effect State v. Grin- 
stead, 10 Kan. A. 74, 61 P 975, 976; 
State v. Luper, (Or.) 95 P 811, 813. 


Iowa 407, 409, 66 NW 728, 729. 
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event;°> something fixed, unchangeable;°* a reality 
as distinguished from supposition or opinion;% a 
truth as distinguished from fiction or error.®® 
term is sometimes used as the equivalent of ‘‘mat- 


The 


‘‘Facts constituting a cause of action, 
or a defence,’’+ ‘‘facts detailed,’’? ‘‘facts estab- 
lished by law,’’* ‘‘fact in an insurance policy,’’ 4 
‘‘fact in dispute,’’> ‘‘fact material to the risk,’’ ® 
‘facts of this case,’’’ ‘‘fact or matter in issue,’’ ® 


1. Lawrence v. Wright, 9 N. Y. 
Super. 673, 674 (physical facts cap- 
able of being established by oral or 
documentary proof, not propositions 
which are true as law). See gener- 
ally Pleading [31 Cyc 100, 215]. 

2. Potter v. Washburn, 13 Vt. 558, 
565, 87 AmD 615 (as referring to the 
facts detailed by counsel in drawing 
up a case, the term should be con- 
strued aS synonymous with the 
word “‘testimony’”’). 

3. Peo. v. Mueller, 168 Cal. 521, 
143 P 748, 749, LRA1915B 788. ~ 

[a] The result of an election for 
or against the sale of intoxicating 
liquors within a city, town, or super- 


visorial district, is not a “fact es- 
tablished by law.” Peo. v. Mueller, 
168 Cal. 521, 143 P 748, 749, LRA 
1915B 788. 


4. Wainer v. Milford Mut. F. Ins. 
Co., 153 Mass. 335, 339, 26 NE 877, 
11 LRA 598. 

5. Knight’s App., 19 Pa. 493, 494 
[quot Manegold. v.. Foundry Co., 17 
Pa. Dist. 9738, 977] (one “alleged by 
one party and denied by the other, 
and by both with some show of rea- 
son”); Hertzog v. Hertzog, 63 Pa. 
Super. 328, 331 (‘one affirmed on 
one side and. denied on the other, not 
by way of mere naked allegation, 
without or against the evidence, but 
‘with some show of reason’; ... 
resting in the proofs in the cause’’). 
See also infra text and note 8. 

fa] “A mere naked allegation, 
without evidence, or against the evi- 
dence, cannot create a dispute with- 
in the meaning Of the law.” Knight’s 
App., 19 Pa. 498, 494 [quot Manegold 
v. Foundry Co., 17 Pa. Dist. 973, 977]. 

6. Farber v. American Auto. Ins. 
Co.,-191 Mo. A. 307, 327, 177 SW 675. 

[a] In the law of insurance such 
a fact “is said to be one which, if 
communicated to the underwriter, 
would induce him either to decline 
the insurance altogether or not to 
accept it unless a higher premium 
is paid.” Farber v. American Auto. 
Ins. Co., 191 Mo. A. 307, 327, 177 SW 


675. 

Jordan v. Garrison, 6 HowPr 
GN: Y.)) 6,8; -Witzhugh v. Druax,ed 
Hill (N. Y.) 644. | 

[a] The expression “the facts of 
this case” (1) is equivalent to ‘the. 
case,” as used in a rule of court re- 
quiring that a party making an 
affidavit of merits to change the 
place of trial shall state that he has 
fairly stated the case to his counsel. 
To state the case, the party must 
necessarily state the facts of the 
case; and, conversely, in stating the 
facts of the case, he necessarily 
states the case. Jordan v. Garrison, 
6 HowPr (NS Y¥.)- 6,8. (QQ) Butedt 
has been held that in an affidavit of 
merits filed for the purpose of setting 
aside a default judgment, a recital 
that defendant has stated the “facts 
of his case’”’ is not equivalent to the 
phrase that he has “stated the case;” 
and hence the affidavit is insufficient 
to authorize the setting aside of the 
default. Fitzhugh v. Truax, 1 Hill 
(N. Y.) 644. (3) See also Odom v. 
State, 172 Ala, 3838, 55 S 820 (hold- 
ing the term equivalent to the 
“proved facts of the case’). 

8. Defined as: (1) “A fact or mat- 
ter on which the plaintiff proceeds by 
his action and which the defendant 
controverts in his pleadings.” Lillis 
v. Emigrant Ditch Co., 95 Cal. 553, 
559, 30 P 1108; Garwood v. Garwood, 


3386 [25C.J.]. 
‘facts shown by the record,’’® ‘‘knowledge of the 
facts therein stated.’’ 1° 

FACTA SUNT POTENTIORA VERBIS."4 

FACTA TENENT MULTA QU FIERI PRO- 
HIBENTUR.*” 

FACTION. A party in political society, com- 
bined or acting in union, usually applied to a minor- 
ity, but may be applied to a majority;1*° a number 
of persons combined for a common purpose usually 
a party within a party;* a party of persons having 
a common end in view, usually such a party seeking 
to bring about changes in any association of which 
they form a part.'® 

FACTOR. In Spanish law, a commercial agent.1° 


FACT—FACTOR OF FIVE 


Factor de provisiones, a sort of commissary of- 


ficer in the Spanish army.17 

FACTORAGE. The compensation paid factors.1® 

FACTORIA. In Spanish law, the office or em- 
ployment of a factor; also the establishment over 
which he presides.1® 

FACTORIZING PROCESS. The term is used in 
some states to designate the proceedings known in 
most of the states as garnishment proceedings, and 
generally in the northeastern states as trustee 
process.?° 

FACTOR OF FIVE. By the use of this term in a 
municipal ordinance *! is meant that the floor [of 
a store or warehouse] must be five times stronger 
than necessary to carry the ordinary weight it is 
designed to carry.?? 


29 Cal. 514, 521; Glenn v. Savage, 14 
Onmo6%; '7by. 13 BP 442. . (2) “Any fact 
attempted to be established by evi- 


dence, and controverted by the ad- 
verse party.” King v. Chase, 15 N. 
9; 15, 41 AmD 675. (3) “*‘Those 


facts upon the truth or existence 
of which the right or liability to be 
ascertained in the proceeding de- 
pends.” San Antonio Tract. Co. v. 
58 Tex. Civ., A...83),..86, 123 
. (4) See generally Pleading 
[81 Cyc 670]. 

[a] “Fact in controversy” distin- 
guished.—Caperton v. Schmidt, 26 
Cal. 479, 494, 85 AmD 187; McDonald 
v. Bear River, etc., Water, etc., Co., 
woecal.. 45,148: Betts v.. Starr,.5 
Conn. 550, 554, 13 AmD 94; Potter v. 
Baker, 19° N.. HW. 3166,,167;, Kine. v. 
Chase, 15 N. H. 9, 1%, 41 AmD 675; 
Towns v. Nims, 5 N. H. 259, 261, 20 
AmD 578. 

9. Hess v. Corwin, 109 Mo. A. 22, 
23, 84 SW 141. 

[a]. The phrase in a rule of court 
providing that appellant or plain- 


cessity of reading the entire evidence 
as preserved in the bill of exceptions. 
Hees v. Corwin, 109 Mo. A. 22, 84 SW 

10. Nordine v. Knutson, 62 Minn. 
264, 64 NW 565 (construing Gen. St. 
[1894] § 6286, which enacts that the 
statement of claim for a mechanic’s 
lien shall be verified by someone 
having knowledge of the facts, and 
holding that what the statute aims 
at is, by requiring an affidavit of 
the truth of the statement of facts 
upon which the claim is founded, to 
prevent the encumbering of titles by 
filing unfounded claims, and a veri- 
fication “that he has knowledge of 
the facts therein stated” is suffi- 
cient). 

ile 
more powerful than words.” 
vier L. D. 

12. A maxim meaning ‘Deeds con- 
tain many things which are prohibit- 
ed to be done.” Wharton L. Lex. 

[a]. Applied in: Warcombe’s Case, 
12 Coke 124, 125, 77 Reprint 1399. 


A maxim meaning ‘Facts are 
Bou- 


Pe 122 Wis. 534, 100 NW 964, 


[a] Applied to political parties 
the word suggests a division of the 
members thereof, and a separate or- 
ganization of the parts not a mere 
division of a regularly called con- 
vention into two camps, the body of 
the party not necessarily being 
divided. State v. Houser, 122 Wis. 
534, 100 NW 964, 974. See also Blec- 
tions §§ 90-159. 


16. Escriche Diccionario. See 
Factors post p 337. 
17. Escriche Diccionario. See 


Army and Navy 5 C. J. p 289. 

18. Bouvier L. D. [quot Winne v. 
Hammond, 37 Ill. 99, 103; State v. 
Thompson, 120 Mo. 12, 25 SW 346, 
348]. See also Factors § 3. 

19. Escriche Diccionario. 

20. Cross v. Brown, 19 R. I. 220, 
33 A 147, 157. See also Garnishment 
[20 Cyc. 978]. 

21. New Counc. Ser. Ord. No. 6533 
par il. } 

22. O’Rourke v. Fulton Bag, etc., 


tiff in error shall furnish copies of 


13. Webster D. [quot State v.| Mills, 133 La. 955, 960, 63 S 480 (so 


a brief containing a clear and con-| Houser, 122 Wis. 534, 100 NW 964,|that, under this ordinance, a ware- 
cise statement of the facts shown by | 974]. house floor must be designed to sus- 
the record, means an _ abstract of 14, Standard D. [quot State v.| tain theoretically a load of five times 
the evidence such as will enable the| Houser, 122 Wis. 534, 100 NW 964,|two hundred and fifty, or twelve 
appellate court to gain such a view | 974]. hundred and fifty pounds to the 
of the evidence as to obviate the ne- 15. Century D. [quot State v.]| square foot). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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CROSS REFERENCES 


Application by bank of funds of consignor to debt of 
factor see Banks and Banking § 357. 

Assignment for benefit of creditors as conveying con- 
signed goods see Assignments for Benefit of Cred- 
itors § 267. : 

Attachment against factor see Attachment §§ 350, 377. 

Commissions of factor making advances as usury see 
Usury [39 Cyc 980]. 

Custom as affected by knowledge of principal see Cus- 
toms and Usages § 23. 

Custom as affecting factor’s contract with principal see 
Customs and Usages § 51. 

Custom as affecting relation between. factor and prin- 
cipal see Customs and Usages § 33. 

Embezzlement by factor see Embezzlement § 33. 

Evidence as to value of consigned goods in action for 
proceeds thereof see Evidence §§ 153, 154. 

Execution against factor see Executions § 100. 


I. DEFINITIONS, NATURE, AND DISTINCTIONS 


§ 1] A. Definitions—1. Factor. The word 
“*factor’’ has a fairly well defined meaning. A fac- 
tor is an agent who, in pursuance of his usual trade 
or business, and for a compensation commonly ealled 


Garnishment of property or funds held by factor see 
Garnishment [20 Cyc 1018]. 

Guaranty by del credere factor or agent as within stat- 
ute of frauds see Frauds, Statute of [20 Cye 186]. 

Liability of factor to principal as debt affected by 
oe discharge in bankruptcy see Bankruptcy 

Parol or extrinsic evidence to vary or contradict con- 
tract of employment see Evidence § 1468. 

Requirement of license as regulation of commerce see 

: Commerce $§ 145-147. 

Rights of trustee in bankruptcy in property held by 
bankrupt factor see Bankruptcy § 218. 

Sale of goods for recoupment of advances made to in- 
solvent consignor see Assignments for Benefit of 
Creditors § 481. ; 

Taxation of goods consigned to, or in 


possession of, 
factor see Taxation [37 Cyc 796]. : 


factorage or commission, sells goods or merchandise 
consigned or intrusted to his possession for that 
purpose by or for the owner.? 
usually sells only goods intrusted to him for that 


Although a factor’ 


1. Hedgepeth v. Hamilton Ware- 
house Co., 104 Tex. 496, 140 SW 1084. 

‘2. U. S.—Hopkirk v. Bell, 3 Cranch 
454, 458, 2 L. ed. 497; Ommen y. Tal- 
cott, 188 Fed. 401, 408, 112 CCA 239 
[rev 175 Fed. 261]; Butler Bros. Shoe 
Co. v. U. S. Rubber Co., 156 Fed. 1, 
20, 84 CCA 167 [certiorari den 212 
U. S. 577, 29 SCt 686, 53 L. ed. 6581; 
In re Rabenau, 118 Fed. 471, 474, 

Ala.—Lehman y. Pritchett, 84 Ala. 
512, 513, 4 S 601; Tyson v. Jennines 
Produce Co., 16 Ala. A. 374, 77 S 986, 
987 [certiorari den 201 Ala. 331, 77 
S 983, and cit Cyc]. 

Ark.—G. H. Hammond Co. v. Joseph 


Mercantile Co., 222 SW 27, 28 [eit 
Cyc]. 

Conn.— Lawrence _ vy. 
Bank, 6 Conn. 521, 527.- 
mae C.—Greene v. U. S., 25 App. 549, 

Iowa.—Smith vy. Bloom, 159 Iowa 
592, 141 NW 32; Sinclair v. National 
Surety Co., 132 Iowa 549, 555, 107 
NW 184; M. M. Walker Co. v. Du- 
buque Fruit, ete., Co., 113 Iowa 428, 
431, 85 NW 614, 53 LRA 775. 

Ky.—Graham vy. Duckwall, 8 Bush 
12, 18, 5 Ky. Op. 495; 

La.—Ward v. Brandt, 11 Mart. 331, 
423, 13 AmD 352. 


Stonington 


Me.—Blood vy. Palmer, 11 c 
418, 26 AmD 547. : Me oe 
v. Dolby, 100 Ma, 


Md.—Rowland 
272, 274, 59 A 666, 3 AnnCas 643. 
Miss.—Denney vy. Wheelwright, 60 
Miss. 733. 
Mo.—State vy. Thompson, 120 Mo, 
1 AO: 25 SW 346. 


287, 75 AmD 182. 

N. M.—Goesling y. Gross, etcia@or 
15 _N. M. 721, 725, 113°P 608. 

N. Y.—Higgins v. Moore, 34 Na Na 
417, 418 [rev 19 N. Y. Super 344]; 
Duguid y. Edwards, 50 Barb. 288, 


295; Ladd v. Arkell, 37 N. Y. Super. 
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H.—Bromley vy. Elliot, 38 N. H. 
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a 


purpose, under some definitions the agency may also 
include the purchase and sale of such goods.? 
A ‘foreign factor,’’ as understood in marine mat- 
ters, 1s a person who has charge of the cargo, to 
handle it, dispose of it, and convert it into money 


or exchange it for other property.‘ 


Other terms sometimes used as synonymous with 
or as a general equivalent for ‘‘factor,’’ are ‘‘com- 
mission merchant,’’> ‘‘consignee,’’*® and ‘‘super- 


cargo.’’* 
Joint owner as factor. 


35, 39; Davis v. Reynolds, 48 HowPr 
210, 213 [aff 5 Hun 651, and quot 
Bouvier L. D.]. 

N. C.—Winslow v. Staton, 150 N. 
C. 264, 266, 683 SE 950; Southern Gro- 
cery Co. v. Davis, 132 N. C..96, 97, 43 
SE 591; White v. Boyd, 124 N. C. 177, 
32 SE 495. 

Okl.—People’s Bank v. Frick Co., 
MeROK1 20,79, 01855973" Py9'49. 

Pa.—Com. v. Shober, 3 Pa. Super. 
554, 556 [quot Bouvier L. D.]; Hall 
ve Fay, 15 Pa. Dist: ..2073,, Com.) Vv. 
Keller, 9 Pa. Co. 253, 255; Higgins v. 
Grindrod, 16 Phila. 200, 201. 

Tenn.—I. J. Cooper Rubber Co. v. 

Johnson, 133 Tenn. 562, 182 SW 593, 
594, LRA1917A 282; Thompson Vv. 
Woodruff, 7 Coldw. 401, 405; Spears v. 
Loague, 6 Coldw. 420, 422. 
’ Tex. — Hedgepeth v. Hamilton 
Warehouse Co., 104 Tex. 496, 498, 140 
SW 1084; Milburn Mfg. Co. v. Peak, 
89 Tex. 209, 211, 34 SW 102. 

Wis.—Briere v. Searles, 126 Wis. 
347, 358, 105 NW 817; Beardsley v. 
Schmidt, 120 Wis. 405, 98 NW 235, 
287, 102 AmSR 991; Edgerton. v. 
Michels, 66 Wis. 124, 130, 26 NW 748, 
28 NW 408; McGraft v. Rugee, 60 
Wis. 406, 409, 19 NW 530, 50 AmR 
378. 

Wyo.—Koshland v. Weber, 23 Wyo. 
241,°252) 148 P 369, 152 P 167. 
Sng —Ex"p.) Dixon, 4 Ch. Dy. 1338; 
Adams v. Grane, 1 Cromp. & M. 380, 
149 Reprint 447. 

Ont.—Mitchell v. Sykes, 4 Ont. 501, 
507. 4 

[a] Other definitions. — (1) “One 
whose business it is to receive and 
sell goods for a commission.” 2 
Mechem Agency (2d ed) § 2497 {quot 
Fletcher v. Fischer, 93 Or. 265, 277, 
182 P 822]. (2) “One who... re- 
receives goods and merchandise for 
hire.” Campbell v. Redwine Bros., 
22 Ga. A. 455, 96 SE 347. (3) An agent 
“to whom property is consigned for 
sale.” In re Gulick, 186 Fed. 350, 351. 
- “An agent who, for a commls- 
sion, sells goods for his principal, 
which the latter has consigned to 
him,’ Reinhard Agency § 449 [quot 
Beardsley v. Schmidt, 120 Wis. 405, 
410, 98 NW 235, 237, 102 AmSR 991]. 
(5) “One who receives. goods from 
another usually at a distance, with 
authority to sell them in his own 
name, and without disclosure of prin- 
cipal, which he usually does. De- 
laume v. Agar, McG. (La.) 97, 100. 
(6) “A person to whom goods are 
consigned for sale by a merchant, 
residing abroad, or ata distance from 
the place of sale.” Baring v. Corrie, 
2B. & Ald. 138, 143, 106 Reprint 317. 
(7) “A commercial agent, transact- 
ing the mercantile affairs of other 
men, in consideration of a fixed salary 


or certain commission, _and princi- 
pally, though not exclusively, vie 


buying and selling of goods.” 
Sencar ut Stonington Bank, 6 Conn. 
521, 527; State v. Thompson, 120 Mo. 
12, 20, 25 SW 346, 348 {cit Anderson 
L. D.]. (8) “An agent for the sale, of 
merchandise, and [who] ordinarily, 
has the possession, management and 


control of the property, the subject 


of the agency.” Soot oe v. Wood- 
uff, 60 N. Y. 73, ; 4 
. [b] Statutory definition. — ‘An 


agent who, in the pursuit of an in- 


A person having a joint 
interest in the property to be sold may occupy in 
relation to the other owners the position of a fac- 
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dependent calling, is employed by an- 
other to sell property for hirn, and is 
vested by the latter with the pos- 
session or control of the property, or 
authorized to receive payment there- 
for from the purchaser.” Civ. Code 
§ 2026 [quot Wisp v. Hazard, 66 Cal. 
459, 461, 6 P 91; Fairmont Creamery 
Co. v. Los Angeles Ice, etc., Co., 33 
Cal. Ay 414; 416, 165. P; 553; ,and:-eit 
Cass v. Rochester, 174 Cal. 358, 163 
P 212, 218; Lehmann v. Schmidt, 
(Cals) 222) 97.35.24 P5120}; Rev..Code 
(1905) § 5582 [quot Turner v. Crump- 
ton, 21 N. D. 294, 130 NW 987, 940, 
AnnCasi1918C 1015]. 

[c] Facts held to constitute one 
a factor: (1) For the disposition of 
lumber. .Rock-castle Lumber Co. v. 
Burns, 175 Ky. 224, 194 SW 95. (2) 
For the sale and delivery of wine in 
a certain territory. Hall v. French- 
American Wine Co., 149 App. Div. 
609, 184 NYS 158. (3) Where a for- 
eign corporation ships potatoes on 
consignment to a commission broker, 
the latter is a “factor” in that trans- 
action. Tyson v. Jennings Produce 
Co., 16 Ala. A. 374, 77 S 986 [certio- 
rari den 201 Ala. 331, 77 S 993]. (4) 
A sales agent for cereal manufac- 
turers as to a stock of goods kept in 
a particular city, from which sales 
are made, is a factor. Fletcher v. 
Fischer, 93 Or. 265, 182 P 822. ‘(5) 
Where producers, in forming an as- 
sociation to market their product, 
agreed that each member of the as- 
sociation should maintain control of 
his own crop or sell all or a part of it 
himself, or permit the union to sell 
all or a part of it, and that the as- 
sociation in handling the crop of any 
member should sell the products by 
sample or otherwise at a price satis- 
factory to the member, who should 
receive the net price, the association, 
in selling the crops of its members, 
acted substantially as a factor, al- 
though the agreement further con- 
templated that in handling the crop 
of any member the association should 
take the title thereto. Briere v. 
Taylor, 126 Wis. 347, 105 NW 817. 
(6) Where a machine is left with a 
company to display as a model and 
take orders from, and with power to 
sell on certain conditions, as to such 
machine the company is a factor. 
Hamilton Mach. Tool Co. v. Me- 
chanics’ Mach. Co., 179 Tll. A. 145. 

3. Graham v. agape ieee bf pee 
(Ky-)* 12;.\ 53 Ky. Op. ; ate v. 
Thompson, 120 Mo. 12,°25 SW 346; 
Turner v. Crumpton, 21 N. D. 294, 130 
NW 937, AnnCas1913C 1015; Beards- 
ley v. Schmidt, 120 Wis. 405, 98 NW 
235, 102 AmSR_ 991; Price_v. Wis- 
consin, etc., F. Ins. Co., 43 Wis. 267. 

[a] Statute—A factor is “an 
agent who is employed to buy or 
sell property in his own name, and 
who is intrusted by his principal 
with the pee seen oie ae 
Code (1905) § 580 quo urner Vv. 
Grumpton, 21 N, D. 294, 300, 130 NW 
937, AnnCas1918C 1015]. 

4. Gilchrist Transp. Co. v, Worth- 
ington, 193 App. Div. 250, 184 NYS 


81. i 
Val Nature of relation.—'A for- 
eign factor, as understood in marine 
matters, occupied an entirely differ- 
ent position from insurance agents 
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Common carrier as factor. A common carrier may 
be a factor, as where he transports goods to a dis- 
tant place and undertakes to sell them there; in 
such a case he acts in a dual capacity, the one as a 
carrier in the transportation of the goods, the other 
as a factor while engaged in the sale of the goods.® 

__ [§ 2] 2. Del Credere Factor. 
factor or a factor with a del credere commission or 
agency is one who in consideration of a higher com- 
pensation expressly engages to pay to his principal 
the price of all goods sold. by himself, if the pur- 
chaser fails so to do.1° 


A del eredere 


or brokers. He was a person who 
had charge of the property, the car- 
go, to handle it, dispose of it and 
convert it into money or exchange it 
for other property. In olden times 
he often sailed with the boat. He 
had nothing to do with the manage- 
ment of the boat. His duties only 
commenced when the port of desti- 
nation was reached and the personal 
property was turned over to him by 
the master of the boat. Much has 
been written, in history and fiction, 
in regard to the jealousies which 
existed between factors and masters 
of boats, and many of the disasters 
connected with the attempts to colo- 
nize America grew out of the jeal- 
ousies and conflict of authority be- 
tween factors and masters of the 
boats, especially in the attempts of 
the French to found colonies in 
North America. In those days the 
factor represented the owner in a 
distant country and the owner was 
compelled to place his property un- 
der the charge and control of a 
factor and it necessarily followed 
that a person occupying that posi- 
tion occupied a fiduciary relationship 
to the owner 6f the cargo.” Gilchrist 
Transp. Co. v. Worthington, 193 App. 
Div. 250,: 258, 184 NYS 81. 
Liability of factor for foreign 
pemctpal to third person see infra 


Sines see Shipping [36 Cyc 


5. See Commission Merchant 12 C. 
J. p 147. 

6. See Consignee 12 C. J. p 527. 

7. See Shipping [86 Cyc 318]. 

8. Bradford v. Kimberly, 3 Johns. 
Che GNaAvn f43de, 

9. The Waldo, 28 F. Cas. No. 17,- 
056, 2 Ware 165; Stone v. Waitt, 31 
Me. 409, 52 AmD 621; Hmery v. Her- 
sey, 4 Me. 407, 16 AmD 268; Williams 
v. Nichols, 13 Wend. (N. Y.) 58; 
Kemp vy. Coughtry, 11 Johns. (N. Y.) 
107; Taylor v. Wells, 3 Watts (Pa.) 
65; Harrington v. McShane, 2 Watts 
(Pa.) 443, 27 AmD 321. 

Fe Carriers generally see Carriers 10 


Delian, Ones Ae 
10. U. S.—Wittkowski v. Harris, 
64 Fed. 712. 


Md.—Sturtevant Co. v. Cumber- 


land R. Co., 106 Md. 587; 68 A 351; 
Lewis v. Brehme, .33 Md. 412, 424, 3 
AmR 190. 

Mich.—Wasey v. Whitcomb, 167 
Mich. 58, 1382 NW _ 572. : 
Bat Y.—Loeb v. Hellman, 83 N. Y. 


W. Va.—Ruffner v. Hewitt, 7 W. 
Va. 585, 

Eng.—Wickham v. Wickham, 2 Kay 
& J. 478, 69 Reprint 870; Morris v. 
Cheney 4M. & S. 566, 105 Reprint 
[a] Similar definition.— ‘A del 
credere factor’ is one who sells goods 
on credit, and who “for an additional 
commission, called a ‘del credere 
commission,’ guaranties the solvency 
of the purchaser and his perform- 
ance of the contract.” Commercial 
Credit Co. v. Girard Nat. Bank, 246 
Pa. 88, 94,192 A 44, 46 [quot Black 
L. D. 2d ed. 1910, p 347]. To same ef- 
fect Com. v. Thorne, etc., Co., 264 Pa. 
408,107 A 814, 815 [cit Bouvier L. D.]. 

[b] Evidence insufficient to estab- 


342 [25 0. J5.] 


[§ 3] 3. Factorage or Commission. Factorage 
or commission is usually used to indicate the allow- 
ance given to a factor as compensation for his serv- 
ices.11_ A del credere commission correctly speaking 
is the additional compensation given by the principal 
to the factor for his guaranty of payment;!? but 
the term is sometimes also applied to the contract 
itself 1% 

[§ 4] B. Elements of Relation. It is not essen- 
tial that the property be consigned directly by the 
principal in order to make the consignee a factor ;1* 
but it is essential that the consignee have the 
actual or constructive possession of the goods or 
merchandise which he is employed to sell,1® it being 
a sufficient possession, however, that the property is 
in his own warerooms,!® or that he holds the in= 
voices and bills of lading representing the goods, so 
that he has the power to acquire and deliver pos- 
session to the purchaser,!? unless he holds such in- 
voice or bill of lading for a special purpose, other 
than that of sale.® It is also essential that the 
goods are intrusted to the factor to sell;?® that he is 
engaged in the business of selling or of buying and 
selling such géods and merchandise for others ;?° and 
that he is to receive compensation for his services.?? 
A person is not a factor who has no right under a 
special agreement as a factor to sell or dispose of 
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_ property in his charge, and has no control over it 


when in a condition for sale.?? 

Form of compensation. Although commissions 
constitute the ordinary method in which the re- 
muneration of factors is provided, the compensation 
may be provided for by allowing the factor to re- 
tain the excess of the proceeds over a specified 
price,?°> or a share of the net profits,?* or even by 
way of a fixed salary.?> 

Effect of labor on goods. A person to whom prop- 
erty is consigned for sale is none the less a factor 
because he bestows labor upon it before it is ready 
for sale,26 and this is true although the character of 
the property is entirely changed,?’ as where milk is 
converted into butter and cheese,2® or where animals 
are slaughtered and manufactured into meat.?° 

Business in premises leased in principal’s name. 
The fact that the house in which the factor transacts 
business is leased in the name of the principal does 
not preclude his being a factor.®° 

[§ 5] ©. Nature of Relation. The relation of 
principal and factor has long been regarded as bene- 
ficial in the transaction of business,*1 and is of a 
fiduciary character,°* the factor being regarded in 
some instances, as where he sells in his own name, as 
a trustee of an express trust.°? But it is competent 
for the parties to change by agreement the ordinary 


lish del credere agency. State v. Mc- 
Avoy, 40 R. I. 487, 101 A 109. 

Del credere defined generally see 
Del Credere 18 C. J. p 471. 

11. Thompson v. Woodruff, 7% 
Coldw. (Tenn.) 401; Edgerton v. 
Michels, 66 Wis. 124, 26 NW 748, 28 
NW 408. ; ; 

_ Commission generally see Commis- 
sion? 12 C.- 5) po 145: 


Right to compensation see infra 
§§ 74-80. 
12. Duguid v. Edwards, 50 Barb. 


(N. Y.) 288; Morris v. Cleasby, 4 M. 
& S. 566, 105 Reprint 215. 

18. Redfield v. Davis, 6 Conn. 439, 
442; Lewis v. Brehme, 33 Md. 412, 3 
AmR 190; Loeb v. Hellman, 83 N. Y. 
601; Balderston v. National Rubber 
Co:., 18 R. I. 338, 27 A 507, 49 AmSR 
772. : 
“A commission del credere is one, 
under which an agent, in considera- 
tion of an additional premium, en- 
gages to insure his principal, not 
only of the debtor’s solvency, but 
of the punctual discharge of the 
debt.” Redfield v. Davis, supra. 

14. Beardsley v. Schmidt, 120 Wis. 
405, 98 NW 235, 102 AmSR 991. 

15. U. S—In re Rabenau, 118 Fed. 
471. 

Cal.—Betts v. Southern California 
Fruit Exch., 144 Cal. 402, 77 P 993. 


Conn.—Romeo v. Martucci, 72 
Conn. 504, 45 A 1, 99, 77 AmSR 3827, 
47 LRA 601. 

Ga.— Willingham v. Rushing, 105 
Ga. 72, 31 SE 180. 

Ky.—Robinson v. Corsicana Cot- 


ton Factory, 124 Ky. 435, 99 SW 305, 
30 KyL 580, 102 SW 869, 31 KyL 527, 
8 LRANS 474, 14 AnnCas 802. 


Okl.—People’s Bank v. Frick Co., 
Ok 179.73 P 949. 

Tex.—Harbert v. Neill, 49 Tex. 143. 

Wis.—Beardsley v. Schmidt, 120 


Wis. 405, 98 NW 235, 102 AmSR 991, 

[a] Delivery of possession after 
sale—Where the principal, at the 
agent’s request, delivers him goods 
for the purpose of completing a sale 
already effected by the agent at a 
Stated price, the agent to receive a 
certain commission on the sale, al- 
though he is not, in the transaction, 
within the technical definition of a 
“factor,” in that the goods are not 
first placed in his possession for the 
purpose of a sale, but are delivered 
to him for the purpose of completing 
a sale already effected, the agent’s 


relation to the principal, after the 
delivery, is substantially that of a 
factor. Betts v. Southern California 
Fruit Exch., 144 Cal. 402, 77 P 993. 

Possession as necessary to: 
Implied power to sell see infra § 12. 
Lien see infra § 96. 

16. Robinson v. Corsicana Cotton 
Factory, 124 Ky. 435, 99 SW 305, 30 
KyL 580, 102 SW 869, 31 KyL 527, 8 
LRANS 474, 14 AnnCas 802. 

17. Green v. U. S., 25 App. (D. C.) 
549; Robinson v. Corsicana Cotton 
Factory, 124 Ky. 435, 99 SW 305, 30 
KyL 580, 102 SW 869, 31 KyL 527, 8 
LRANS 474, 14 AnnCas 802; Stand- 
ard Sugar Refinery v. Dayton, 70 N. 
Y. 486; Howland v. Woodruff, 60 N. 
Y.. 13; Hall v. Fay, 15 Pa. Dist) 207; 

[a] Application of rule—One who 
by false representations as to the 
terms of the sale of certain goods 
induces the seller to intrust him with 
the invoices and bills of lading, by 
which he obtains the power of mak- 
ing an effectual delivery of the goods, 
which are shipped directly to the 
purchaser, occupies the position of 
a factor. Standard Sugar Refinery v. 
Dayton, 70 N. Y. 486. 

18. Stollenwerck v. Thacher, 115 
Mass, 224. 

[a] Thus an agent who is in- 
trusted with the bill of lading, not 
as representing goods to be sold, but 
with positive and restrictive instruc- 
tions to hold the bill until the con- 
signe? pays certain charges, and who 
looks: not to the goods, but to his 
principal, for payment, does not oc- 
cupy the position of a factor. Stol- 
lenwerck vy. Thacher, 115 Mass, 224. 

19. Romeo y.-.Martucci, 72 Conn. 
504, 45 A 1, 99, 77 AmSR 327, 47 LRA 
601; Rowland v. Dolby, 100 Mad. 272, 
59 A 666, 3 AnnCas 643, 

[a] For delivery—One to whom 
goods are intrusted merely for de- 
livery to another is not a factor. 
Rowland v. Dolby, 100 Md. 272, 59 A 
666, 3 AnnCas 643, 

20. Perkins v. State, 50 Ala. 154; 
Whitfield v. Brand, 16 M. & W. 282, 
153 Reprint 1195. But see Green v. 
U. S., 25 App. (D. C.) 549 (holding 
that one who receives and takes ac- 
tual possession or possession by bill 
of lading, of farm produce shipped 
to him for the purpose of sale, is a 
factor or commission merchant with- 
in a statute punishing embezzlement 
by factors, ete., although he has no 


store and his general business is 
that of broker). 
21. In re Rabenau, 118 Fed. 471. 
Right to compensation see infra 
§§ 74-80. 
neler Barber v. Sterling, 68 N. Y. 
23. 


Bridgeport Organ Co. v. Gul- 
din, 3.Pa. Dist. 649. 

24. Burton v. Goodspeed, 69 Ill. 
| 237; Winne v. Hammond, 37 Ill. 99. 

25. Winne v. Hammond, 37 Ill. 99; 
State v. Thompson, 120 Mo, 12, 25 
SW 346; Couturie y. Roensch, (Tex. 
Civ. A.) 184 SW 413; Evans v. Bul- 
ley, 1 Newfoundl. 330. 

[a] Illustration.—A person em- 
ployed to sell goods at a distance 
from the ‘place of the employer, un- 
der an agreement that he shall re- 
ceive a certain sum yearly and a 
portion of the profits, and who is re- 
quired to pay the expenses of the 
sale, that is, the store rent, clerk 
hire, ete., is a factor. Winne v. Ham- 
mond, 37 Ill. 99. 

26. State v. 'hompson, 120 Mo. 12, 
25 SW 346; Kellogg v, Costello, 93 
Wis. 232, 67 NW 24. 


27. State v. Thompson, 120 Mo. 
12, 25 SW 346. 
28. Elgin First Nat. Bank v. 


Schween, 127 Til. 573, 20 NE 681, 11 
AmSR 174; State v. Thompson, 120 
Mo. 12, 25 SW 346. 
29. Shaw v. Ferguson, 78 Ind, 547. 
30. Winne v. Hammond, 37 Ili. 99. 
31. Romeo v. Martucci, 72 Conn. 
ae 45 A 1, 99,77 AmSR 327, 47 LRA 


32. Ryttenberg v. Schefer, 131 
Fed. 313; Deming Co. v. Webb,76 Mo. 
A. 329; Britton v. Ferrin, 171 N. Y. 
235, 62 NE 954 [aff 57 App. Div. 622, 
67 NYS 1129]; Parmenter vy. Ameri- 
can Box-Mach. Co., 44 App. Diy. 47, 
60 NYS 432 [app dism 162 N. Y. 648 
mem, 57 NE 1119 mem]; Goodrich vy. 
Dunbar, 17 Barb. (N. Y.) 644; Noble. 
v. Prescott, 4 E. D. Smith (N. Y.) 
139; Turner vy. Thompson, 2 AbbPr 
(N. Y.) 444; Schudder v. Shiells, 17 
HowPr 420; Dunaher v. Meyer, 1 
CodeRep 87; Keys Commn. Co. vy. 
Beatty, 42 Okl. 721, 142 P 1102, 1104. 

Good faith and fidelity of factor 
see infra §§ 34—35, 

33. National Cordage Co. y, Sims, 
44 Nebr. 148, 62 NW 514; Grinnell 
v. Schmidt, 4 N. Y. Super. 706, 3 Code 
Rep 19, 8 NYLegObs 197; Davis v. 
Reynolds, 48 HowPr (N. Y.) 210; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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legal relations existing between factor and prin- 
cipal;** this must be done by an agreement which 
clearly points to that result,*> otherwise it will be 
presumed that their dealings are governed by the 
rules of law ordinarily applicable to dealings be- 
tween principal and factor.?¢ 

Agency coupled with interest. If the factor makes 
advances on the goods consigned, with the consent 
of or by the direction of the principal, an agency 
coupled with an interest arises.3* 

Del credere factor. The fact that a factor is act- 
ing under a del credere commission does not affect 
the ordinary relations existing between him and his 
principal; except for the additional security afforded 
the principal, their reeiprocal rights, duties, and lia- 
bilities remain the same.*§ 

[§ 6] D. Distinctions. In at least some of its 
characteristics the agency of factor is to be distin- 
guished from that of a _broker,’® ‘‘forwarding 
agent,’’ 4° ‘‘warehouseman,’’ 4! traveling salesman,*” 
collecting agent,*® clerk or employee;#* and from the 
relation of debtor and ecreditor,*® or joint owner.*® 

Factor and ordinary agent. While in a sense a 
factor or commission merchant is the agent of the 


Beardsley v. Schmidt, 120 Wis. 405, 
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shipped is merely a shipping or for- 


[25C.J.] 343 


consignor,*” he does not conduct an agency or busi- 
ness for the principal at the factor’s place of busi- 
ness at his own risk,#® and the proceeds of the sale 
do not become the exclusive property of the con- 
signor.4? The important difference, however, be- 
tween a factor and an ordinary agent is that the 
agent need not have possession of the property of 
his principal, while the factor must be in posses- 
sion,°° and under some definitions other and greater 
powers are conferred upon a factor than upon an 
agent.ot A del credere factor is distinguished from 
other agents in that he guarantees that those per- 
sons to whom he sells shall perform the contracts 
which he makes with them.®? 

Factor and bailee. Although a factor is regarded 
as a bailee of the property,®* he differs from an or- 
dinary bailee mainly in that he is authorized to sell 
in the ordinary course of business.°4 

Consignment for sale or sale.®> It has been held 
that a factor: who has made advances has the rights 
of a purchaser,®5® but ordinarily a consignment for 
sale such as will give rise to the relation of prin- 
cipal and factor must be distinguished from a sale.5* 
In a sale title passes to the buyer, while in a con- 


the character of a factor; and the 


98 NW 235, 102 AmSR 991. 

[a]. Not in strict sense.—‘“It must 
not be understood that a factor is 
a trustee of an express trust in the 
strict sense of the term,” but he is 
such under Rey. St. (1898) § 2607. 
Beardsley v. Schmidt, 120 Wis. 405, 
410, 98 NW 235, 102 AmSR 991 [quot 
MeGraft v. Rugee, 60 Wis. 406, 19 
NW 530, 50 AmR 378]. 

34. German Bank yv. Edwards, 53 
N. Y. 541; Parmenter v. American 
Box-Mach. Co., 44 App. Div. 47, 60 
NYS 432 [app dism 162 N. Y. 648 
mem, 57 NE 1119 mem]. 

[a] Special agreement controls.— 


“The special compact and agreement | 


of the parties, so far as it varies 
their relations from that of princi- 
pal and factor, or consignor and con- 
signee, must control in place of the 
ordinary rules of commercial law.” 
German Bank v. Edwards, 53 N. Y. 
541, 544. 

35. Dolan v. Thompson, 126 Mass. 
183. 

36. 

183. 
37. Gordon v. Cobb, 4 Ga. A. 49, 60 
SE 821. But see Smart v. Sandars, 
5 GC. B. 895, 918, 57 ECL 895, 136 Re- 
print 1132 [quot Mitchell v. Sykes, 
4 Ont. 501, 509] (where the court, 
in speaking of the effect of advances 
by the factor, said: ‘This is not an 
authority coupled with an interest; 
but an independent authority, and an 
interest subsequently arising’’). 

Agency coupled with an interest 
generally see Agency §§ 155-156. 

. Mass.—Cushman v. Snow, 186 
Mass. 169, 71 NE 529. 

N, Y.—Moore v. Hillabrand, 37 Hun 
491; Converseville Co. v. Chambers- 
burg Woolen Co., 14 Hun 609; Wal- 
lace v. Castle, 14 Hun 106; Ostell Vv. 
Brough, 24 HowPr 274; Leverick v. 
Meigs, 1 Cow. 645. 

Oh.—Appalachian Bank v. Gatch, 2 
OhS&CP 366, 7 OhNP 307. 

R. L—State v. McAvoy, 40 R. i 
437, 101 A 109; Balderston v. Na- 
tional Rubber oa: 18 R. I. 388, 27 A 
507, 49 AmSR 5 

Eng.—Ex p. White, L. R. 6 Ghyegts 
Catterall v. Hindle, L. R. 1_C. P. 186 
[rev on other grounds L. Re 2cCieP: 
868, 21 ERC 28]; Campbell v. Has- 
sell, 1 Stark. 233, 2 ECL 94. 

Duties and liabilities of del credere 
factor generally see infra §§ 68-70. 

39. See Brokers § 11. 

40. Perkins v. State, 50 Ala. 154. 

fa] Tlustration—One who ships 
cotton for a number of persons to a 
firm in another state and receives a 
return commission on the cotton 


Dolan v. Thompson, 126 Mass. 


warding agent and does not carry on 
the business of a factor or commis- 
sion merchant. Perkins v. State, 50 
Ala. 154. 

Forwarding agents. generally see 
Carriers § 27. 

41. White v. Boyd, 124 N. C. 177, 
32 SE 495; Philadelphia Nat. Bank v. 
Pennsylvania Warehousing, etc., Co., 
141 Pa. 517, 21 A 651; Hedgepeth v. 


Hamilton Warehouse Co., 104 Tex. 
496, 140 SW 1084. 
[a] Thus the word “factor,” as 


used in a Statute providing that no 
factor shall employ any p°rson other 
than a public weigher to weigh pro- 
duce sold and offered for sale, means 
a person having possession of mer- 
chandise with authority to sell, nov 
including a mere “warehouseman,” 
and the statute has no application to 
a “warehouseman” weighing produce 
merely for sale or to loan money 
thereon. Hedgepeth v. Hamilton 
Warehouse Co., 104 Tex. 496, 140 SW 
1084 (Rev. St. [1895] art 4314). 

Warehousemen generally see Ware- 
housemen [40 Cyc 400]. 

42. Sage v. Shepard, ete., Lumber 
Co., 4 App. Div. 290, 38 NYS 449 [aff 
158 N. Y. ‘672, 52 NE 1126]. 

Traveling salesman defined 
Traveling Salesman [38 Cyc 950]. 

43. Hopkirk v. Bell, 3 Cranch (U. 
S.) 454, 2 L. ed. 497; Lawrence v. 
Stonington Bank, 6 Conn. 521. 

[a] Thus (1) an agent employed 
for the collection of a bill or note is 
not a factor, so as to entitle him to 
a lien on funds collected for a gen- 
eral balance of his accounts with the 
principal. Hopkirk v. Bell, 3 Cranch 
(U. S.) 454, 2 L. ed. 497; Lawrence v. 
Stonington Bank, 6 Conn. 521. (2) 
The term “factor,” as used in a stat- 
ute of limitations, relating to suits 
hereafter brought in the name of any 
person residing beyond the seas or 
out of this country for the recovery 
of any debt due for goods actually 
sold and delivered here by his fac- 
tor, does not include the agent of a 
foreigner merely appointed for the 
purpose of collecting debts. Hopkirk 
v. Bell, 3 Cranch (U. S.) 454, 2 L. ed. 
497. 

44, Zachrisson v. Ahman, 4 N. Y. 
Super. 68; Evans y. Bulley, 1 New- 
foundl. 330. 

[a] “One of [the] distinctions is 
sometimes said to be, that the factor 
is paid by a commission, and the 
servant by a salary, or wages; but 
this distinction does not hold in 
many cases; for a servant may have 
the same rate of commission as a 
factor, without being clothed with 


see 


latter may, unquestionably, accept of 
a fixed salary in lieu of. the usual 
commission, and still continue, to all 
intents and purposes, a factor.’ Evans 
v. Bulley, 1 Newfoundl, 330, 331. 

bj] A general clerk who transacts 
the out-of-door business of a mer- 
chant, negotiating purchases, and pre- 
senting bills of lading for signature 
on shipment by the merchant, is not 
a factor. Zachrisson v. Ahman, 4 N. 
Y. Super. 68. 

45. Deming Co. v. Webb, 76 Mo. 
A. 329; Stieglitz v..O. J. Lewis Mer- 
cantile Co., 76 Mo. A, 275. 

{a] The relation of trustee and 
beneficiary is created between the 
consignor and consignee, and this re- 
lation, once established, cannot be 
changed to that of ordinary debtor 
and creditor, except by the mutual 
consent of the consignor and_ con- 
signee, or by a compliance with the 
terms of the contract by the con-. 
signee. Deming Co. v. Webb, 76 Mo. 
A. 329. 

46. Elwell v. Coon, (N. J. Ch.) 46 
A 580. 

[a] Illustration. — An agreement 
whereby the owner of a_ factory 
agrees to ship to another the entire 
output of his factory for sale on 
commission creates the relation of 
principal and factor, and does not 
make the factor a joint owner of the 
goods. Elwell v. Coon, (N. J. Ch.) 
46 A 580. 

Joint owner as factor see supra § 1. 

47. I. J... Cooper’ Rubber (Co. vi 
Johnson, 183 Tenn. 562, 182 SW 5938, 
LRAI1917A 282, 

48. I. J. Cooper Rubber Co. v. 
Johnscn, 1383 Tenn, 562, 182 SW 598, 
LRAI917A 282. 

49. I. J. Cooper Rubber Co. v. 
Johnson, 133 Tenn. 562, 182 SW 593, 
LRAI917A 282. 

50. People’s Bank v. Frick Co., 13 
Oks 179) 738° P1949; 9951. 


M pa Wisp v. Hazard, 66 Cal. 459, 6 
52. Appalachian Bank v. Gatch, 2 


OhS&CP 366, 7 OhHNP 307; Duncan v. 
Doll, 75 W. Va. 381, 84 SE 792; Ex p. 
White, L. R. 6 Ch. 397. 

Duties and liabilities of del credere 
factor generally see infra §§ 68-70. 

53. See infra § 72. 

54. Romeo y. Martucci, 72 Conn. 
en 45 A 1, 99, 77 AmSR 827, 47 LRA 


55. See generally Sales [35 Cyc 
27 et seq, 661]. 
56. Ryttenberg v. Schefer, 131 


Fed. 313. 
57. U. S.—Ryttenberg v. Schefer, 
131 Fed. 318. 


344 [25C.J.] 


signment to a factor title remains in the principal, 
but the possession passes to the factor,®* and the 
factor is liable, not to pay a price, but to account for 
the proceeds of the goods when sold;°® and if it 
appears that the depositor of the goods reserves a 
right to take them back, the transaction is considered 
a consignment and the consignee a factor.°° But the 
transaction is a sale and not a consignment to a fac- 
tor for sale, if it appears that it is the intention of 
the parties that the title to the goods is to pass to 
the party receiving them, for a price to be paid by 
him, without any reservation by the depositor of the 
right to take back the goods,®*! as where the con- 
signee is to sell upon terms fixed by himself, and is 
bound to pay to the consignor a fixed price.°? 
rule that, where a person receives property which he 


A. Licenses;*® Bonds. 


[§ 7] 


' business.°7 


Cal.— Cass v. Rochester, 174 Cal. 
8p8, 7160) P 212, 

Iowa.—Norton y. Fisher, 113 Iowa 
595, 85 NW 801. 

Me.—Blood v. Palmer, 11 Me. 414, 
26 AmD 547. 


N. Y.—Pam vy. Vilmar, 54 HowPr 
235. 

N. D.—Coverdell v. Erickson, 168 
NW 367. 


Va.—Pocahontas Guano Co. v. 
Smith, 122 Va. 318, 94 SE 769. 

[a] A sale does not take place 
from consignor to consignee until 
the consignee sells the goods, and 
if he merely retains the goods and 
claims a lien for repairs made, he 
is not chargeable asa purchaser. Cass 
v. Rochester, 174 Cal. 358, 168 P 212. 

[b] A statement in the invoice of 
the value of the merchandise shipped 
dces not of itself indicate a sale 
rather than a consignment, especially 
where the shipment is the first trans- 
action between the parties and the 
Shipper is a foreign merchant, Pam 
v. Vilmar, 54 HowPr (N. Y.) 235. 

[ec] Conditional sale.—(1) Where 
goods are consigned to a factor, to 
be sold and accounted for by him as 
provided by a written contract, stipu- 
lating that he shall buy at a fixed 
price all goods remaining unsold on 
a certain date, and that the title 
shall not vest in him until the pur- 
chase price shall be paid in full, the 
goods remaining unsold after such 
date are held by him as owner under 
a conditional sale, and not as agent, 
and his mortgagee for value, with- 
out notice, after such date, is entitled 
to such goods as against the con- 
signor. Norton v. Fisher, 113 Iowa 
595, 85 NW 801. (2) Conditional sale 
distinguished from consignment for 
sale generally see Sales [35 Cyc 661]. 

[d] Construction by parties.—The 
fact that the parties by their cor- 
respondence’after the shipment con- 
strued it as a consignment for sale 
is conclusive. Pam y. Vilmar, 54 
HowPr (N. Y.) 235. 

58. McGaw v. Hanway, 120 Md. 
197, 87 A 666, AnnCas1915A 601. 

59. Cass v. Rochester, 174 Cal. 358, 
163 P 212; McGaw v. Hanway, 120 
Md. 197, 87 A 666, AnnCasi1915A 601. 

Duty to account for proceeds gen- 
erally see infra § 58. 

60. I11.—W. O. Dean Co. v. Lom- 
bard, 61 Ill. A. 94; Berry v. Allen, 59 
Hil. A. 149; Brown v. John Church 
Coi55) Tl; Ay..615- 

Md.—B. F. Sturtevant Co. v. Cum- 
berland, ete., Co., 106 Md. 587, 68 A 
351, 14 AnnCas 675; Planters’ Mut. 


Under some stat- 
utes and ordinances a person who wishes to engage 
in the business of factor or commission merchant is 
required to obtain a license for conducting such a 
Thus, under some provisions, it is un- 
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The 


II. REGULATION OF BUSINESS 


lawful for a commission merchant to engage in 
selling farm products without first obtaining a li- 
cense,®* and giving a bond for the faithful perform- 
ance of his contracts,°® executed by a proper surety 


Ins. Co. v. Engle, 52 Md. 468. 

N. Y.—Dowler v. Swift, 113 App. 
Div. 260, 98 NYS 988; Errico v. 
Brand, 9 Hun 654. 

Pa.—Bridgeport Organ Co. v. Gul- 
din, 3 Pa. Dist. 649. 

Tex.—Milburn Mfg. Co. v. Peak, 89 
Tex. 209, 34 SW 102. 

61. Md—McGaw v. Hanway, 120 
Md. 197, 87 A 666, AnnCas1915A 601. 

N. Y.—Conn v, Chambers, 123 App. 
Div. 298107. NYS 976 Gaft 195, N. Y. 
538 mem, 88 NE 1117 mem]. 

N. C.—Kellam v. Brown, 112 N. C. 
451, 17 SE 416. 
(ae ek v. Lea, 18 Pa. Super. 

is 

Wis.—Wheeler, etc., Mfg. Co. v. 
Laus, 62 Wis. 635, 28 NW 17. 

[a] Illustration.—Where a retail 
dealer receives goods for which he 
agrees to pay, after they are sold, 
the invoice price at which the seller 
sells the same goods to others, the 
purchaser to retain all he gets for 
the goods over and above the in- 
voice price as his commission, as the 
seller reserves no right to take back 
the goods, and as there is nothing to 
indicate that the purchaser is an 
agent for the sale of the goods, the 
latter cannot be considered ’s a com- 
mission merchant. Dorsh vy. Lea, 18 
Pa. Super. 447. 

62. In re Rabenau, 118 Fed. 471; 
Kellam v.-Brown, 112 N. C. 451, 17 
SE 416; Northern Blectrical Mfg. Co. 
v. J. C. Wagner Co., 108 Wis. 584, 84 
NW 894; Ex p. White, L. R. 6 Ch. 397 


[aff 29 L. T. Rep. N. S. 78, 21 Wkly. 
Rep. 465]. 
63. Taylor v. Fram, 252 Fed. 465, 


164 CCA 389 [aff 243 Fed. 733]. 


64 In re Taft, 133 Fed. 511, 66 
CCA 385; Carterville Coal Co, v. 
Corey-Durham Coal Co., 186 Ill. A, 


163; National Cordage Co. v. Sims, 44 
Nebr. 148, 62 NW 514. 

65. Ex p. Flannagans, 9 F. Cas. 
No. 4,855, 2 Hughes 264; In re Cham- 
berlaines, 5 F. Cas. No, 2,574, 12 Nat 
BankrReg 230; Ex p. White, L. R. 6 
Chi 397. 

66. Licenses generally see Licenses 
[25.\@y¥e, 59315 

Requirement of license as regula- 
tion of commerce see Commerce 
§§ 145-147. 

67. See statutory provisions and 
ordinances; and Perkins vy. State, 50 
Ala. 154; Kansas City v. Grush, 151 
Mo. 128, 52 SW 286; Edmunds v. 
Hobbie Piano Co., 97 Va. 588, 34 SH 
472; Hoge v. Turner, 96 Va. 624, 32 
SE 291; Neal v. Com., 21 Gratt. (62 
Va.) 511. An@ see cases infra notes 


> 


[$$ Got 


is not bound to return in the identical form, but may 
account therefor in money or other property, the 
transaction amounts to a sale, does not apply to a 
consignment to sell made to a factor.®® 

Del credere agency and sale. 
provides for the sale of goods on commission at 
prices fixed by the consignor and returns at stated 
periods, the consignee guaranteeing payment, the 
relation created is that of agency on a del credere 
commission and not that of vendor and purchaser ;°* 
but where the consignee gives an acceptance for the 
value of the goods and agrees to account for the 
whole price, guaranteeing the sales, and is to re- 
ceive a commission, the transaction is a consign- 
ment on sale as distinguished from a consignment 
on a del credere commission.® 


Where a contract 


68-85, 

[a] When license unnecessary.— 
Such a statute does not render it 
necessary for one who may gratuit- 
ously assume the duties of a commis- 
sion merchant or who may in one or 
more instances incidentally discharge 
such duties to obtain a license; it is 
only the person who intends to en- 
gage in the business of a factor or 
commission merchant as a source of 
profit who is subject to the statute. 
Perkins v. State, 50 Ala. 154. 

68. State v. Mohler, 98 Kan, 465, 
158 P 408; Atwater Farmers’ Co-op. 
El. Co. v. Enge, 122 Minn. 316, 142 
NW 328; State v. Bowen, 86 Wash. 
23, 149 P 330, AnnCasi1917B 625; Fer- 
guson-Hendrix Co, y. Maryland Fi- 
GoMt ya heen Co.,. 79 Wash. 528,.140 Pp 
700. 

69. State v. Mohler, 98 Kan, 465, 
158 P 408; Atwater Farmers’ Co-op. 
El. Co. v. HEnge, 122 Minn. 316, 142 
NW 328; Huson v. Brown, 90 Misc. 
175, 154 NYS 131 (construing Agri- 
cultural Law [Cons. L. ec 1 § 284]); 
State v. Bowen, 86 Wash. 23, 149 P 
330, AnnCas1917B 625; Werguson- 
Hendrix Co. v. Maryland Fidelity, 
etc., Co., 79 Wash. 528, 140 P 700. 
_({a]| The purpose of such a provi- 
sion is “the protection of dealers in 
farm produce, who were, in the na- 
ture of the business, compelled to 
intrust the sale of their commodi- 
ties to commission merchants located 
at commercial centers,” Atwater 
Farmers’ Co-op. El. Co. v. Enge, 122 
adi ass 142 NW 328. 

ccounting and reporting.— 
Under the statutes (Gen. ge T1913] 
§ 4598 et seq, and prior statutes) 
(1) a formal application to the rail- 
road and warehouse commissioners 
is required, and, upon the granting 
of a license, the execution of a bond 
by the licensee, conditioned for the 
faithful accounting and paying over 
of proceeds of property consigned to 
the licensee. Atwater Farmers’ Co- 
op. El. Co. v. Enge, 126 Minn. 485, 148 
NW 465; Atwater Farmers’ Co-op. 
El. Co. v. Enge, 122 Minn. 316, 318, ° 
142 NW (328; State v. Edwards, 98 
Minn, 225, 102 NW 697, 69 LRA 667. 
(2) The statute further provides for 
prompt reports, and authorizes the 
warehouse commission, upon proper 
complaint, to investigate and inquire 
into any failure on the part of the 
commission merchant to do so. Its 
report is made prima facie evidence 
of the facts contained therein. At- 
water Farmers’ Co-op. El. Co. v. 
Enge, supra. ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ae 


company."° Such a provision, however, must be clear 
and unambiguous.’ The fact that the consignor and 
commission merchant conduct their business pur- 
suant to an agreement between them, and their 
course of dealing under such agreement, does not 
relieve the surety from its liability on such a bond.” 
Under some statutes an express distinction is made 
as to merchants engaged in selling produce for con- 
sumption, they not being required to obtain a license 
and comply with other regulations, as is required in 
the case of merchants conducting the business of 
receiving and selling produce for resale;‘* but a pro- 
vision requiring ‘‘commission merchants and produce 
dealers’’ to obtain a license applies to a produce 
dealer, although he is not engaged in the business 
of commission merchant.’* The failure of a com- 
mission merchant to procure a license does not pre- 
vent him from enforcing a collateral contract against 
one of his defaulting employees.” 
Constitutionality.“° Statutes requiring merchants 
who sell farm produce upon commission to pay a 
license fee“ or to execute a bond for the faithful 
performance of their contracts,’* have, in some juris- 


70. Ferguson-Hendrix Co. v. Mary- 
land Fidelity, etc., Co., 79 Wash. 528, 78. 
140 P 700. 


Peo. Vv. 
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thority levying the tax). 
Berrien Cir. 
124 Mich. 664, 83 NW 594, 83 AmSR 
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dictions, been declared void as an unreasonable dis- 
crimination against a particular class of merchants. 
or as an unjustifiable interference with the right of 
citizens to carry on legitimate business. By the bet- 
ter opinion, however, such statutes constituting mer- 
chants who sell farm produce on commission a dis- 
tinct class for the purpose of licensing or regula- 
tion, have been sustained as based on a reasonable 
classification of merchants with a view to the pro- 
tection of the public against fraud incident to the 
conduct of a distinet class of business.7® Neither by 
this view is such a statute rendered void by reason 
of an exemption of merchants who deal in grain, 
live stock, and dressed meats;8° nor because it is 
made applicable only to merchants in cities of a 
certain size;*! nor because it requires the bond to be 
executed by a surety company and denies the right 
to deposit money or give personal security instead ;°? 
nor because it requires a license fee, where the fee 
is not oppressive.®? 

Action on bond.** An action on such a bond may 
be brought by a particular official,> such as the com- 
missioner of agriculture,®® or by the consignor,** al- 


proper exercise of the police power 
of the state for the protection of 
health, safety, morals and welfare, 


Judge, 


71. State v. Powles, 90 Wash. 112, | 352, 50 LRA 493. and the prevention of fraud, and 
155 P 774. {a] Reason for rule.—‘‘There is|hence does not violate any of the 
{al Vague and defective statute.|no more reason why a commission | state or federal constitutional re- 
—A statute which imposes a license! merchant should pay a license fee,|strictions with respect to interfer- 


and certain regulations upon com- 
mission merchants for the protection 
of those consigning property to them 
and which defines “commission mer- 
chant” as any person, firm, or cor- 
poration whose principal business is 
the sale of farm, dairy, orchard, or 
garden products on account of the 
shipper or consignor, is fatally vague 
and defective, since it does not show 
whether “the principal’ means either 
gross majority in profits or more 
than half of all the receipts, or more 
than any other one kind of receipts 
or the business bringing the most 
customers or transactions, or through 
how long a period the test is to be 
applied, and hence an information for 
conducting a csmmission merchant 
business without a license, charging 
that defendant’s business waS a 
commission business to the extent of 
twenty-five percent was properly 
dismissed. State v. Powles, 90 Wash. 
112, 155 P 774 (construing Reming- 
ton & P. Code §§ 7024-7035). 

72, Atwater Farmers’ Co-op. El. 
Co. v. Enge, 126 Minn. 485, 148 NW 
465. 

73. Huson v. Brown, 90 Misc. 175, 
154 NYS 131. 

74, Kansas City v. Grush, 151 Mo. 
128, 52 SW 286. 

75, Ferguson-Hendrix Co. v. Mary- 
land Fidelity, etc., Co., 79 Wash. 528, 
140 P 700. 

{a] Reason for rule.—‘“Any other 
view would protect the burglar in the 
possession of goods taken from the 
store of a commission merchant who 
had not complied with the statute, 
and: would justify a fire insurance 
company in refusing to pay for goods 
of a commission merchant destroyed 
‘by fire, if perchance it discovered he 
was without a license. In short, it 
would make of such a merchant an 
outlaw and his property the prey of 
the unscrupulous and the lawless 
We do not feel disposed to 


man. i 
stand sponsor for so monstrous a 
doctrine.” Ferguson-Hendrix Co. V. 


Maryland Fidelity, etc., Co., 79 Wash. 
528, 533, 140 P 700. ? i 

76, See generally Constitutional 
. Law 12 C. J. p 653. 

77, Kansas City v. Grush, 151 Mo. 
128, 52 SW 286 (holding such statute 
‘4 violation of Const. art 10 § 3, which 
provides that taxes shall be uniform 
upon the same class of subjects with- 
in the territorial limits of the au- 


and execute a bond to pay his debts 
and to do his business honestly, than 
there is that any other merchant 
should pay a like fee, and file a like 
bond to properly do his business and 
pay his debts. The business requires 
no regulation, any more than any 
other mercantile pursuit. There is 
nothing in it hostile to the comfort, 
health, morals, or even convenience, 
of a community.” Peo. v. Berrien 
Cir. Judge, 124 Mich. 664, 666, 83 
NW 594, 838 AmSR 352, 50 LRA 493. 

79, Jasher v. Peo., 183 Ill. 226, 55 
NE 663, 75 AmSR 103, 47 LRA 802; 
State v. Mohler, 98 Kan. 465, 158 P 
408; State v. Wagener, 77 Minn. 483, 
80 NW 638, 778, 1134,°77 AmSR 681, 
46 LRA 442; State v. Bowen, 86 


Wash. 28, 149 P 330, AnnCas1917B 
625. 
[a] Reason for rule.—‘‘The com- 


mission merchants dealing in the 
kinds of produce named in this act, 
which constitute the small products 
of the farm, are of a different class 
from those who transact business in 
the great markets for the sale of 
grain, live stock and dressed meats. 
... The law which classifies small 
commission merchants engaged in 
the produce commission business 
rests upon a reasonable ground as a 
basis for the classification. Such a 
business may afford great opportu- 
nities for swindling, and be produc- 
tive of great abuses, and the legisla- 
ture may properly enact a law apply- 
ing to cities of such size as in the 
legislative judgment would permit 
the growth and existence of such 
abuses.” Lasher v. Peo., 183 Ill. 226, 
232, 55 NE 663, 75 AmSR 103, 47 LRA 
8 


02. 

[b] Police power.—(1) An act 
which requires commission merchants 
to make and furnish to the consignor 
of goods intrusted to them for sale 
on commission an accurate and de- 
tailed account of all the pertinent 
facts relating to such sales is a valid 
exercise of the state’s police power, 
and the expense of making such a 
record and account is a proper charge 
upon the business and not confisca- 
tory. State v. Moshler, 98 Kan. 465, 
158 P 408. (2) A statute which re- 
quires factors or merchants whose 
principal business is that of selling 
farm, dairy, orchard, and garden 
products on commission, to procure 
a license and furnish a bond, 


ence with liberty, equality, or rights 


of property. State v. Bowen, 86 
hg 23, 149 P 330, AninCasi917B 
80. Lasher v. Peo., 183 Ill. 226,. 


55 NE 663, 75 AmSR 108, 47 LRA 802. 

[a] Arbitrary discrimination. — A 
statute which requires commission 
merchants in cities of population of 
a certain size to be licensed is not 
unconstitutional as an arbitrary dis- 
crimination, because it excepts from 
its operation dealers of grain, live 
stock, and dressed meats where other 
laws sufficiently provide for the in- 
spection of grain, live stock, and 
dressed meats. Lasher v. Peo., 183 
Ill. 226, 55 NE 663, 75 AmSR 103, 47 
LRA 802. 

81. Lasher v. Peo., 183 Ill. 226, 55 
NE 663, 75 AmSR 103, 47 LRA 802. 

82. State v. Bowen, 86 Wash. 23, 
149 P 330, AnnCas1917B 625; Fergu- 
son-Hendrix Co. v. Maryland Fidel- 
ity, etc., Co., 79 Wash. 528, 140 P.700. 

83. State v. Bowen, 86 Wash. 23, 
149 P 330, AnnCas1917B 625. 

84. Actions on bonds generally see 
Bonds §§ 137-240. 

85. Huson v. Brown, 90 Mise. 175, 
154 NYS (131. 

86. Huson v. Brown, 90 Mise. 175, 
154 NYS 1381. 

[a]. Reason for rule.—It was con- 
tended, in reliance “upon the rule 
that none but the parties named in 
a sealed instrument may sue there- 
on, that this action is not maintain- 
able by the commissioner of agricul- 
ture, since the bond does not run to 
him as the statute apparently pre- 
scribes. This rule, however, is not 
inflexible. ... In my view this rule 
has no application to the situation 
here presented. The bond in ques- 
tion recites that it was given pur- 
suant to a public statute which ex- 
pressly authorizes a suit thereon by 
the commissioner of agriculture. He 
is charged with the enforcement of 
the statute under which the bond 
was given, and is simply performing 
a duty required of him by law as 
representative of the people of the 
state of New York.’’ Huson v. Brown, 
90 Misc. 175, 176, 154 NYS 181. 

87. Atwater Farmers’ Co-op. El. 
Was v. Enge, 122 Minn. 316, 142 NW 
328. 

{a] Affidavit.—A statutory provi- 
sion to the effect that if a licensed 


is a!commission merchant fails to ac- 
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though the bond runs to the state.§* In such an ac- 
tion the burden is upon defendant, if he relies upon 
such fact, to show that the consignment in question 
was outside of the general business for which the 
commission merchant was licensed,®® as that the con- 
signed produce was sold by him for consumption as 
distinguished from a sale for resale.?° 

Procedure before commission. Although the stat- 
ute requires a complaint to be filed, any formal, writ- 
ten, verified information, charging the default com- 
plained of, whether labeled complaint or otherwise, 
will be sufficient to set in motion inquisitorial pro- 
ceedings before a commission authorized to act;°! 
an affidavit will answer the purpose.°? 

[§ 8] B. Offenses and Penalties.°* Under some 
statutes, which regulate the business of factors,-a 
violation of the provisions of the statute bythe 
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~ 
[§§ 7-9 
factor makes him guilty of an offense,°* and sub- 
jects him to a penalty or other punishment there- 
for;®> such as for embezzling the proceeds of a 
sale;°* or for failing to render a true statement of a 
sale,*’ irrespective of his intent in failing so to 
do.°8 A statute which declares a commission mer- 
chant who fails-on demand to deliver to the con- 
signor the proceeds of a sale of goods guilty of a 
misdemeanor makes an actual demand for the pro- 
ceeds a necessary prerequisite to a conviction,®® and 
a conviction a necessary prerequisite to a recovery of 
the prescribed penalty. Statutory regulations which 
impose a penalty for a failure to comply with the 
regulations is subject to the usual rule of strict 
construction, and a recovery or conviction there- 
under can be had only when the case\is brought 
strictly within their provisions.? 


III. CREATION AND TERMINATION OF RELATION 


[§ 9] A. Appointment or Employment. To con- 
stitute one the factor of another there must be an 
appointment by the principal and an acceptance of 
the appointment by the factor? which appointment 
and acceptance may be made by parol,* or may be 


count for any property consigned to 96. 
him for sale, a consignor may file [a] 


Com. v. Keller, 9, Pa. Co. 253. [b] 
Herses are merchandise with- 


implied.’ If a factor accepts a consignment he must 
accept and comply with the conditions imposed by 
the consignor.® 

Estoppel. A factor may be held liable as such to 
the owner of goods, although he obtains possession 


; Payment.—It is not a_ suffi- 
cient defense to a prosecution under 


with the railroad and warehouse com- 
mission an affidavit setting forth the 
facts and thereafter bring an action 
against the commission merchant’s 
bond, so far as the provision for 
filing the affidavit is concerned is 
merely directory and a failure to file 
. it is not fatal to the right of action 
on the bond. Atwater Farmers’ Co- 
op. Hl. Co. v. Enge, 122 Minn. 316, 142 
NW 328. 
gs. Atwater Farmers’ Co-op. El. 
Co. v. Enge, 122 Minn: 316, 142 NW 
328; Huson v. Brown, 90 Misc. 175, 
154 NYS 181. 
8g9. Huson vy. Brown, 90 Misc. 175, 
154 NYS 131. 
90. Huson vy. Brown, 90 Misc. 175, 
154 NYS 181. 
91. Atwater Farmers’ Co-op. El. 
. Enge, 122 Minn. 316, 142 NW 
Co-op. El. 
NW 


92. Atwater Farmers’ 
. Enge, 122 Minn. 316, 142 


93. Penalties generally see Penal- 
ties [380 Cyc 1331]. 

94. See statutory provisions; and 
Wright v. Peo., 61 Ill. 382 

95. See statutory provisions; and 
Wright v. Peo., 61 Ill. 382; McMas- 
ters v. Burnett, 92 Ky. 358, 17 SW 
1021. 

[a] Illustration.—Under a statute 
which provides that commission mer- 
chants storing and selling tobacco 
shall cause to be weighed every hogs- 
head which may be sent to them for 
storage and sale, and shail take the 
tare weight of each cask in which 
the tobacco has been prized, and after 
each hogshead has been sealed and 
properly recoopered shall again cause 
it to be weighed and shall settle 
with the seller according to the high- 
est weight, after deducting the exact 
tare, a commission merchant who in 
suing his customer for money ad- 
vances upon tobacco gives him credit 
by the lowest weight instead of the 
highest weight does not thereby in- 
cur the penalty denounced by the 
Statute for its violation, as he is not 
to be regarded as having “settled” 
with his customer within the mean- 
ing of the statute, where the account 
is changed before judgment so as to 
conform to the statute, although not 
before defendant has by his counter- 
claim sought to enforce the penalty. 
McMasters v. Burnett, 92 Ky. 358, 17 
SW 1021 (Gen. St. [1888] p 1265; St. 
[1894] § 4799). 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


in the meaning of such a statute, and 
the factor who embezzles the pro- 
ceeds of the sale of a horse is sub- 
ject to the prescribed penalty. Com. 
v. Keller, 9 Pa. Co. 258. 

Embezzlement by factor generally 
see Embezzlement § 33. 

97. State v. Edwards, 94 Minn. 
225, 102 -NW 697, 69 LRA 667. 

[a] In Minnesota L. (1899) ¢ 225 
§ 2, which requires commission mer- 
chants duly licensed to sell grain, 
to render a true statement to the 
consignor within twenty-four hours 
of making a sale, showing the grain 
sold, price received, name and ad- 
dress of purchaser, and the date, 
hour, and minute when sold, with 
vouchers for charges and expenses, 
contemplates an actual purchaser 
other than the consignee, and the 
purchase by him of such grain, after 
the close of business hours, at the 
highest price of the day, is not a 
sale within the act, and a report of 
such sale is not a compliance with 
the provisions of the act; but if he 
makes such purchase and _ subse- 
quently sells it at an advance, such 
sale inures to the benefit of the con- 
signor, and a failure to return to 
him a true statement thereof is a 
violation of the statute. State v. 
Edwards, 94 Minn. 225, 102 NW 697, 
69 LRA 667. 

98. State v. Edwards, 94 Minn. 
225, 102 NW 697, 69 LRA 667. 

[a] Application of: rule.—On a trial 
for the failure of a commission mer- 
chant to render a true statement 
to his consignor of a sale of grain, a 
statement in the criminal complaint 
that defendant willfully and unlaw- 
fully made a false report is immate- 
rial, the penalty. being imposed for 
failure to render the report, irrespec- 
tive of intent. State v. Edwards, 94 
Minn, 225, 102 NW 697, 69 LRA 667. 

99. Wright v. -Peo., 61 Ill. 382: 
Hope v. Hull, 60 Mo. A. 61. 

[a]. Sufficiency of demand.—An 
actual demand should be made in 
such a manner as fully to apprise the 
factor that he will be subject to the 
penalties of the statute if he? fails 
to comply, and a conviction cannot 
be had on evidence that when the 
principal went to the factor’s place 
of business the latter said: “I know 
what you haye come for, but it is 
impossible for me to pay you any- 
coins now.” Wright v. Peo., 61 Tll. 


such statute that the factor by agree- 
ment with his principal was to send 
his check for the proceeds, and that 
he did send his check, when it ap- 
peared that. there were no funds in 
the bank on which’ the check was 
drawn to pay it, and that the check 
was promptly presented and not paid. 
Warriner v. Peo., 74 Ill. 346. 

1. Hope v. Hull, 60 Mo. A. 61. 

{al MIlustration—Under a statute 
which provides that if any factor 
shall convert the proceeds of goods 
consigned for sale, or shall fail to 
pay over the same on demand, he 
shall “on conviction” be punished by 
a fine and shall be liable to the per- 
son injured to double the value of 
the goods; the factor is not liabie for 
double the value of the goods until 
ah oo oN ees under the stat- 
ute. ope v. Hull, 60 Mo. A. 61 ev. 
St. § 3579). Siig: 

2. Wright v. Peo., 61 Tl. 382; Mc- 
Masters v. Burnett, 92 Ky. 358, 17 
SW 1021, 13 KyL 617: Holman v. 
Frost, 26 S. C. 290; 2 SE 16. 

Construction of penal statutes gen- 
Wa iN eee [86 Cye 1183]. 

Fi n .—Ra v. Livings 4 
paly 402. eit Eptomg 


. D—Turner v. Crumpton, 21 N. 
tote 130 NW 937, AnnCasi913C 


Utah.—Coates v. Metcal 
208, peesec yy etea. f, 29 Utah 
is.—Northern Electrical Mfg. Co 

v. J. C. Wagner Co., 108 : { 

Nw on Wis. 584, 84 

yo.—Koshland v. Weber, 23 W: e 
on es nee 152 P 167. > 
yi eshler v. Beers, 32 Ill. 

AmD 274, Se 
5._ Dows v. McCleary, 14 Ill. A. 137. 
[a] Illustration.—Where one sends 

goods to a person whose sole busi- 

ness is to sell that kind, or that and 
other kinds of goods, the presump- 
tion is that the goods were sent to 
be sold, no instructions having been 


given, and he has implied authority ' 


to sell them. Dows v. Mec 
Til, A. 137. . McCleary, 14 


ye Chaffe v. Heyner, 31 La. Ann. 


[a] Thus, if two lots of goods are 


consigned by a single bill of lading 
for account of two different persons 
the consignee cannot accept the con- 
signment as to one lot and refuse it 
as to the other; if he accepts as to 
one he accepts as to the other. Chaffe 
v. Heyner, 81 La. Ann. 594, 


page and note number, 


es 
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of the goods wrongfully;’ but the mere fact that a 
factor has possession of goods does not preclude the 
owner from showing, as against a purchaser, that 
they were not intrusted to the factor for sale.* 

[§ 10] B. Duration and Termination—l. In 
General. The factor may be employed for a specified 
length of time.® In the absence of a fixed time for 
the continuance of the employment, as a general 
rule, his authority may be revoked by the principal 
at any time;!° but a revocation will not be implied 
from acts which are not necessarily inconsistent with 
a continuation of the agency.1! The factor also may 
as a general rule renounce the agetcy at any time,” 
and may, of course by a default in his obligation 
under the contract, release the principal from con- 
tinuing his agency.1® But it has been held that the 
principal will not be justified in rescinding an entire 
contract for a small breach thereof.'* 

Effect of advances.1> Although there are decisions 
to the effect that the principal may revoke the au- 
thority of the factor to sell even though the latter 
has made advances upon the goods,!® as a general 
rule the factor’s authority in such a case is regarded 
as an authority coupled with an interest in the goods, 
and is irrevocable to the extent of his hen for ad- 


IV. POWERS 
[§ 12] A. In General. A factor is a mere 
7. Lubert v. Chauviteau, 3 Cal. 
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[2p Casey (ae 


vances made and exnenses incurred on the goods;'” 
nor is his authority to sell in such a case terminated 
by an attachment or garnishment of the goods by 
the prineipal’s creditors.'® 

Notice of revocation.? A revocation by the prin= 
cipal becomes effective as to the factor only from 
the time he has received notice of it,2° and as to a 
third person from the time he has notice thereof.*+ 
[§ 11] 2. Termination by Operation of Law. As 
in the case of other agencies,”” a factor’s agency may 
be terminated by operation of law,?* such as by the 
death of the factor, in which event his agency does 
not pass to his executors or administrators ;*° or by 
the death of the principal,?* unless the factor has 
made advances or incurred expenses on the goods.”* 
The insolvency of the factor also ordinarily termin- 
ates his authority ;28 but it has been held that while 
such insolvency is a ground for the revocation of the 
ageney by the principal,?® the mere fact that the 
factor is insolvent in the sense that he is unable to 
meet his obligations does not terminate his authority 
if he has made no assignment and no bankruptcy 
or insolvency proceedings have been instituted by or 
against him.®° 


OF FACTOR *1 
agent, and his powers are governed by the general 


72. v. Sandars, 5 C. B. 895, 918, 57 HCL 


458, 58 AmD 415; Buckley v. Packard, 
20 Johns. (N. Y.) 421. 
8. Cook v. Beal, 14N. Y. Super. 497. 
Rights of principal against third 
person generally see infra §§ 145-151. 
9. Willingham v. Rushing, 105 Ga. 
72, 31 SE 130; Newburger-Morris Co. 
v. Talcott, 219 N. Y. 505, 114-NE 846 
{mod 172 App. Div. 485, 158 NYS 
785]; Anderson vy. Dickinson, 72 Hun 
556, 25 NYS 533. 
{a] Illustration—Where a fac- 
tor’s contract provides that it shall 
continue from that date for a year 
and thereafter, subject to termina- 
tion at any time on the thirty days’ 
written notice, it is not a contract 
for a year with annual renewals, but 
a signed contract running for a year 
at all events and thereafter continu- 
ing until terminated by notice. New- 
burger-Morris Co. v. Talcott, 219 N. 
Y. 505, 114 NE 846 [mod 172 App. 
Div. 485, 158 NYS 785]. 
io. U. S.—Mathieu v. Goldberg, 
156 Fed. 541; Ryberg v. Snell, 21 F. 


Cas. No. 12,190, 2 Wash. C. C. 403; 
Walter v. Ross, 29 F. Cas. No. 17,122, 
2 Wash. C. C. 283. 


Ga.—Willingham Vv. Rushing, 105 


Ga. 72, 31 SE 130, 131. 
La.—-Gragard v. Metropolitan Bank, 
106 La. 298, 30 S 885. 


N. H.—Jones v. Sinclair, 2 N. H. 
319, 9 AmD 75. 
N. Y.—Scott v. Rogers, Sd IN 


676; Outerbridge v. Campbell, 87 App. 
Div. 597, 84 NYS 587. 

N. C.—Owensboro Wagon Conave 
Riggans, 151 N. C. 303, 66 SE 126. 

Oh.—Jordan v. James, 5 Oh. 88. 

Pa.—Roberts v. Andrews, 15 Pa. 
Super. 311. 

[a] Application of rule.—In an ac- 
tion by a factor to recover for com- 
missions, judgment is properly re- 
fused where the affidavit discloses 
simply a case of withdrawal from 
the factor of his power to sell, be- 
fore he had taken any steps to exe- 
cute that power or acquired any in- 
terest in the goods, or been involved 
in any expense or liability, and while 
the goods still remained in posses- 
sion of the principal, since, where a 
contract confers a simple authority 
‘to sell on commission, such author- 
ity is revocable before any steps 
are taken to carry jt into execution. 
Roberts v. Andrews, 15 Pa. Super. 311. 

Right of principal to retake pos- 


session see infra § 

11. Williams v. Parrott, 31 Cal. A. 
73, 159 P 824; Brown v. Wiggin, 16 N. 
H. 312. 

[a] Tlustrations.—(1) A contract 
to deliver to a factor a _ certain 
amount of goods to sell is not can- 
celed by the principal afterward ne- 
gotiating with the factor to handle 
all its goods and he declining the 
offer. Williams v. Parrott, 31 Cal. 
A. 73, 159 P 824. (2) A delivery of 
goods to a factor who has advanced 
money on them on a contract that 
they should be consigned to him for 
sale is not revoked by the fact that 
the consignor pays the charges of 
forwarding. Brown v. Wiggin, 16 N. 
H. 312. 

12. Barrows v. Cushway, 37 Mich. 
481; Owensboro Wagon Co. vy. Rig- 
gan, 151 N. C. 303, 66 SE 126. 

13. Nalle v. Conrad, 30 La, Ann. 
503 (where an agreement by a plant- 
er to consign and pay commissions 
on his entire crop was held not bind- 
ing after the factor’s refusal to fulfill 
the stipulations as to paying certain 
drafts and taxes). 

14. Alden Coal Min. Co. v. C. L. 
Amos Coal Co., 192 App. Div. 371, 182 
NYS. 819. 

[a] .Illustration.— Where plaintiff 
was to sell coal for defendant on 
commission, a slight breach of con- 
tract, in failing to pay for a few car- 
loads of coal within the month pre- 
seribed, will not justify defendant in 
rescinding the entire contract, par- 
ticularly where the parties them- 
selvés had previously construed the 
contract in accordance with plain- 
tiff’s practice, for a trivial breach 
will not warrant rescission of an en- 
tire contract for a considerable pe- 
riod. Alden Coal Min. Co. V. Calas 
Amos Coal Co., 192 App. Div. 371, 
182 NYS 819. 

15. On eae 1 rouet to sell gen- 
erally see infra —42. 

16. Smart v. Sandars, 5 C. B., 895, 
57 ECL 895, 136 Reprint 1132; Ra- 
leigh v. Atkinson, 6 M. & W. 670, 151 
Reprint 581; Mitchell v. Sykes, 4 Ont. 
501. 

[a] A consideration for agree- 
ment.—‘The making of such an ad- 
vance may bea good consideration for 
an agreement that the authority to 
sell shall be no longer irrevocable; 
but such an effect will not... arise 
independently of agreement.” Smart 


895, 1386 Reprint 1132. 

17. Willingham v. 105 
Ga. 72, 31 SH 130, 131. 

18. White Mountain Bank vy. West, 
46 Me. 15; Baugh v. Kirkpatrick, 54 
Pa. 84, 93 AmD 675. 


Rushing, 


eae See generally Agency §§ 164— 
20. White v. Century Sav. Bank, 


229 Fed. 975, 144 CCA 257; Jones v. 
Hodgkins, 61 Me. 480. 

21. Jones v. Hodgkins, 61 Me. 480. 

[a] Notice to purchaser.—A sale 
of goods by a factor after the revo- 
cation of his authority will be valid 
if the purchaser had no notice of 
such revocation. Jones v. Hodgkins, 
61 Me. 480. 


92. See Agency §§ 172-194. 
23. -Torre v. Thiele, 25 La. Ann. 418. 
[al Sale by principal—The sale 


of the goods by the principal re- 
vokes the power of the factor to sell. 
Torre v. Thiele, 25 La, Ann. 418. But 
see M. M. Walker. Co. v. Dubuque 
Fruit, etce., Co., 113 Iowa 428, 85 NW 
614, 58 LRA 775 (where a sale by 
the factor is necessary to enforce his 


lien). 
24, Merrick’s HEst., 8 Watts & S. 
(Pa.) 402; Gage v. Allison, 3 S. C 


L. 495, 2 AmD 682; Jackson Ins. Co. 
v. Partee. 9 Heisk. (Tenn.) 296. 

25. Merrick’s Est., 8 Watts & S. 
(Pa.) 402; Gage v. Allison, 3 S. C. L. 
495, 2 AmD 682; Jackson Ins. Co. v. 
Partee, 9 Heisk. (Tenn.) 296. 

26. Knapp v. Alvord, 10 Paige (N. 
Y.) 205, 40 AmD 241; Hammonds v. 
Barclay, 2 East 227, 102 Reprint 356. 

27. Willingham v. Rushing, 105 
Ga. 72, 31 SE 180; Merry v. Lynch, 
68 Me. 94. 

28. Terry v. Bamberger, 23 F. Cas. 
No. 13,837, 44 Conn. 558; Audenried 
v. Betteley, 8 Allen (Mass.) 302; Cot- 
ter v. Mason, 30 U. C. Q. B. 181. 


[a] Where a del credere factor 
becomes insolvent, his agency is 
thereby terminated. Cushman v. 


Snow, 186 Mass. 169, 71 NE 529. 

Effect of factor’s insolvency on the 
principal’s right to follow goods or 
proceeds see infra § 150. 

29. James Freeman Brown Co. v. 
Harris, 88 S. C. 558, 561, 70 SE 802. 

30. Interstate Nat. Bank v. Clax- 
ton, 97 Tex. 569, 80 SW 604, 104 
AmSR 885, 65 LRA 820. 

31. Powers of agents generally 
see Agency §§ 198-314. 


348 [25 C. J.] 
rules which prescribe the powers of an agent,®? the 
extent of his powers depending largely upon the 
contract between himself and his principal,®* and the 
instructions given to him by the principal.3* His 
agency with respect to the particular goods or mer- 
chandise is general,®° unless expressly limited by in- 
structions ;*® and since the object and business of a 
factor is to sell goods consigned to him, in the ab- 
sence of express limitations, he has implied power 
to do so,?* and has also by implication such powers 
as are necessary for the accomplishment of this ob- 
ject,?8 and which are not inconsistent with the gen 
eral power to sell.*° But in the absence of special 
authority the factor cannot as a general rule bind 
his principal in the disposition he makes of a con- 
signment except in the ordinary course of busi- 
ness,*° or resort to extraordinary and expensive 
means to raise money for his principal.4t Emergen- 
cies may arise, however, in which the factor may 
from the necessities of the case be justified in as- 
suming extraordinary powers and his acts fairly done 
under such circumstances bind the prineipal.*? 
Necessity of possession. Since possession of the 
goods or merchandise is one of the elements neces- 
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to sell only goods or merchandise which are in his 
possession.*# But it is not necessary that the factor 
have the actual possession of the goods; if he sells 
them in good faith by assigning the bill of lading 
therefor, the sale is valid as against the princi- 
pal.*6 

Power to buy. A factor employed to sell goods 
has no power to buy goods for his principal, so as to 
render the latter liable to the seller,4® unless he is 
specially authorized to do so.47 A factor employed 
by the general agent of a corporation to sell the 
goods manufactured and to purchase stock has power 
to buy on eredit, but not to give the note of the cor- 
poration’ i!" ng 

What law governs. The implied powers of a fac- 
tor are to be determined by the law of the place 
where the sale or contract of disposition is made.*? 

[§ 13] B. Delegation of Authority.°° As a fac- 
tor is generally employed on account of his superior 
knowledge in the special branch of business in which 
he is engaged as_a general rule he cannot, except as 
to purely ministerial acts,°' delegate his authority to 
another, without the principal’s knowledge and con- 
sent,°? unless he is authorized to do so by usage or 


sary to constitute one a factor, a 


32. Eames v. H. B. Claflin Co., 239 
Fed. 631, 152 CCA 465; Willingham 
VWerushine, 105.Ga.. 72," 3h SE 130; 
Pocohontas Guano Co. v. Smith, 122 
Va. 318, 94 SE 769. See generally 
Agency §§ 216-220. 

33. Hassett v. PAYS RS NG 
585, 40 A 841, 

[a] Illustration.—Where an agree- 
ment under which goods are con- 
signed for sale contains these pro- 
visions: That the goods shall con- 
tinue the property of the consignor 
until sale is made, “approved by 
them;” that the consignee shall no- 
tify the consignor ‘whenever any 
sale is made, stating the terms there- 
of;” and that the consignee shall 
sell the goods for the account of the 
consignor, and account to him there- 
for, the consignee has the right to 
sell within the approval of the con- 
signor, and in doing so will not be 
guilty of conversion. Hassett v. 
Cooper, 20 R. I. 585, 40 A 841. 

34 Mobile Fruit, etc., Co. ‘v. Pot- 
ter, 78 Minn. 487, 81 NW 392. 

' Duty to obey instructions see infra 
§§ 36-42. 

35. M. M. Walker Co. v. Dubuque 
Fruit, etc., Co., 113 Iowa 428, 85 NW 
614, 538 LRA 775. 

36. M. M. Walker Co. v. Dubuque 
Fruit, ete,, Co., 113 Iowa 428, 85 NW 
614, 58 LRA 775. 

37. In re Rabenau, 118 Fed. 471; 
G. H. Hammond Co. y. Joseph Mer- 
cantile Co., (Ark.) 222 SW 27; Dows 
v. McCleary, 14 Ill. A. 137. 

[a] Zlustration.—Where the own- 
er of goods puts them in the custody 
of another whose ordinary business 
it is to sell such goods, he confers 
authority to sell them, there being 
no express limitations upon the au- 
thority of such custodian. Downs vy. 
McCleary, 14 Ill. A. 1387. 

[b] The presumption of an au- 
thority to sell is inferred from the 
nature of the business of the factor, 
and hence such presumption fails 
where the particular goods will not 
warrant a presumption of his being 
a common agent for the sale thereof. 
G. H. Hammond Co. v. Joseph Mer- 
cantile Co., (Ark.) 222 SW 27. 

38. Grieff v. Cowguill, 2 Disn. 
(Oh.) 58, 18 Oh. Dee. (Reprint) 37. 

39. Laussatt v. Lippincott, 6 Serge. 
& R. (Pa.) 386, 9 AmD 440. 

40. U. S.—Foerderer v. Trades- 
men’s Nat. Bank, 107 Fed. 219, 46 
CCA 248; Halsey v. Bird, 99 Fed. 525, 
39 CCA 638. 

Conn.—Abel v. Chase, 90 Conn. 487, 


Cooper, 


factor has power 


97 A 762; Romeo v. Martucci, 72 
Conn, £04, 45 A 1, 99, 77 AmSR 327, 
47 LRA 601. ; 

Ga.—Willingham vy. Rushing, 105 
Ga. 72, 31 SE 1380. 

Ill.— Potter v. Dennison, 10 Ill. 590. 

Mo.—Benny v. Pegram, 18 Mo. 191, 
59 AmD 298; Smith v. Jefferson Bank, 
120 Mo. A. 527, 97 SW 247, 

N. Y.—Commercial Nat. Bank v. 
Heilbronner, 108 N. Y. 439, 15 NE 
701 [rev 52 N. Y. Super. 388]; Eas- 
ton vy Clark) 35 NAY 22be 

Pa.—In re Murphy, 214 Pa. 258, 63 
A 745, 5 LRANS 1147, 6 AnnCas 308 
: S C.—Pourie v. Fraser, 2 S. C. 
269. 

Tex.—Wootters v. Kaufman, 
Tex. 395, 11 SW 390; Neill v. Billings- 
ley, 49 Tex, 161. 

Va.—Skinner v. Dodge, 4 Hen. & 
M. (14 Va.) 432. 

[a] A sale of the business itself, 
including stock in hand, goodwill, 
and merchandise held on consign- 
ment, is not a sale in the ordinary 
course of business. Romeo y. Mar- 
tucci, 72 Conn. 504, 45 A 1, 99, 77 
AmSR 327, 47 LRA 601. 
aoe Shaw v. Stone, 1 Cush. (Mass.) 

42. Hardee v. Hall, 12 Bush (Ky.) 
327; Monnet v. Merz, 127 N. Y. 151, 
27 NE 827; Joslin v. Cowee, 52 N. Y. 
90 [rev 60 Barb. 48]; Jervis v. Hoyt, 
2 Hun 6387. 

[a] General average bond.— Where 
goods are shipped to a factor, and on 
account of an accident to the vessel 
carrying the goods it becomes neces- 
Sary to execute a general average 
bend, in order to carry out the in- 
structions of the principal in regard 
to the goods, the factor has authority 
to execute the bond. Harden v. Hall, 
12 Bush (Ky.) 327. 

[b] Taking ~‘security.—Where a 
factor is induced by fraud to” part 
with the goods to an insolvent pur- 
chaser who has placed the goods in 
such a condition that it is difficult if 
not impossible to follow them, the 
factor may, on discovering the fraud, 
protect his principal by taking se- 
curity for the debt, and the principal 
will be bound by his act. Joslin v. 
Cowee, 52 N. Y. 90 [rev 60 Barb. 48]. 

43. See supra § 4. 

44. Walter v. Ross, 29 F. Cas. No. 
17,122, 2 Wash. C. C. 283; Lehman v. 
Pritchett, 84 Ala. 512, 4 S 601; Har- 
bert v. Neill, 49 Tex. 143; Wright v. 
Campbell, 4 Burr. 2046, 98 Reprint 66, 

45. Conard v. Atlantic Ins. Co., 1 
Pet. (U. S.) 386, 7 L. ed. 189; Ryberg 
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vi Snell 21h Gash Now wdiZeoorere 
Wash. C. C. 403; Walter v. Ross, 29 
H. Cas. No. 17,1£22,°2 Wash.6.01C, 283. 
Wright v. Campbell, 4 Burr.. 2046, 98 
eeener 66; Dick v. Lumsden, 1 Peake 


Sufficiency of possession: 
Generally see supra § 4. 
eee factors’ acts see infra §§ 158-— 
mi Becherer v. Asher, 23 Ont. A. 


47. North American Ins. Gd. vy. 
East Tennessee, etc., R. Co., 97 Tenn. 
326, 87 SW 225. 

48. Emerson v. Province Hat Mfg. 
Co., 12 Mass. 237, 7 AmD 66. 

49. Frank v. Jenkins, 22 Oh. St. 
597; Harbert v. Neill, 49 Tex. 143. 

Conflict of laws generally see Con- 
flict of. Laws.12)'C@s.J) ps. 427, 
50. See generally Agency §§ 342— 


Sbi2s 
« MeMorris v. Simpson, 21 Wend. 
QNe) ¥Y€10. 

52. U. S.—Warner v. Martin, 11 
How. 209, 13 L. ed. 667; Read v. Bert- 
rand, 20 F. Cas, No. 11,601, 4 Wash. 
C. C. 514; Terry v. Bamberger, 23 F. 
Cas.’ No. 13,837, 14 Blatchf. 234, 44 
Conn, 658. 
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Ala.—Desha vy. Holland, 12 Ala. 
513, 46 AmD 261. 

Cal.—Akron Cereal Co. v. San 
Francisco First Nat. Bank, 3 Cal. A. 
198, 84 P 778. 

D. C.—Costikyan vy. Sloan, 33 App. 


420. 
ok ae oe v. Simpson, 13 Iowa 


La.—Reynolds y. Kirkman, 8 Mart. 
N. S. 464; Mark vy. Bowers, 4 Mart. 
NES.195, 

Mo.—Smith vy. Jefferson Bank, 120 
Mo. A. 527, 97 SW 247. 

Nebr.—Burke v. Frye, 44 Nebr. 223, 


62 NW _ 476; Housel v. Thralk 1s 
Nebr. 484, 25 NW 612. 
N. H.—Phelps y. Sinclair, 2 N. H. 


54. 
N. Y.—Ladd vy. Arkell, 40 N. Y. 


Super. 150; MeMorris v. Si Ss 
Wend. 610. ake 


Oh.—Grieff v. Coweuill, 2 Disn, 58 
13 Oh. Dec. (Reprint) 37’ ; 
Okl.—People’s Bank y. Frick ISG.., 


13 Okl. 179, 73 P 949, 
Tenn.—Insurance Co. of North 
America v. East Tennessee, ete., Co., 
97 Tenn. 326, 87 SW 225; Merchants’ 
Nat. Bank v. Trenholm, 12 Heisk. 
520; Campbell vy. Reeves, 3 Head 226. 
US amici ono v. Beasley, 54 Tex. 
Wash.—Sherwood v. Seattle Fruit, 


al 


§§ 13-15] 


custom.°* This rule can be invoked, however, only 
when it is sought to bind the principal by the acts of 
the subagent,°* and not when the factor assumes the 
position of principal, and the contract made by the 
subagent is attempted to be enforced in the factor’s 


name.°> 


Effect of delegation.®* If a factor employs a sub- 
agent without authority therefor, the subagent does 
not become the agent of the principal, and there is 
no privity of contract between them;** nor is the 
principal liable to the subagent for an individual in- 
debtedness due from the factor to him.5% 
case the factor is responsible for the acts of the sub- 
agent;°° but if the subagent promises the principal 
to pay the proceeds to him, he is liable to such prin- 
cipal, although he has previously promised the fac- 
Where, however, the em- 
ployment of the subagent is authorized, a privity 
exists between the principal and subagent and the 
latter 1s accountable directly to the principal.® 
C. Effect of Usage in General.°? Except 
where the principal and factor enter into a special 


tor to account to him.®°® 


[§ 14] 


Pare Auction Co., 93 Wash. 544, 161 
Prog: 

Eng.—Catlin v. Bell, 4 Campb. 183; 
Cockran v. Irlam, 2 M. & S. 301, 105 
Reprint 393; Solly v. Rathbone, 2 M. 
& S. 298, 105 Reprint 392. 

[a] One engaged in an independ- 
ent business in buying and selling 
merchandise on his own account is 
not, merely from his representation 
of factors in a single transaction, en- 
titled to exercise the authority of the 
factors in respect to the goods which 
are the subject matter of the trans- 
action, nor could their authority be 
delegated to him in view of a statute 
providing that factors shall not have 
power 10 delegate their authority to 
any person in an independent em- 
ployment. Akron Cereal Co. v. San 
Francisco First Nat. Bank, 3 Cal. A. 
198, 84 P 778. f 

53. U. S.—Warner v. Martin, 11 
How. 209, 13 L. ed. 667; Terry v. 
Bamberger, 23 F. Cas. No. 13,837, 14 
Blatehf. 244, 44 Conn. 558. 

Mass.—Darling v. Stanwood, 14 
Allen 504, 

Tenn.—Jackson Ins. Co. v. Partee, 
9 Heisk. 296; Strong v. Stewart, 9 
Heisk. 137. 

Tex.—Nugent v. Martin, 1 Tex. A. 
Civ. Cas. § 1173. 

Eng.—Trueman v. Loder, 11 A. & 
BE. 589, 39 ECL 319, 113 Reprint 
539. . 

[a] Illustration.—If a commission 
merchant is employed to buy goods 
in a distant market, and the custom 
of that market is for commission 
merchants to employ brokers’ to 
make such purchases, and this cus- 
tom is understood by the principal, 
the commission merchant may prop- 
erly employ a broker of experience 
and good reputation to make the pur- 
chases, and if he does so he will not 
be liable for such broker’s error or 


misconduct. Darling v. Stanwood, 14 
Allen (Mass.) 504. 
{[b] A sale through clerks or 


other employees in the regular course 
of business can be made, the factor 
being responsible for their acts. Nu- 
gent v. Martin, 1 Tex. A. Civ. Cas. 
§ 91173: 

Usage or custom generally 
infra § 14. 

54, Harralson v. Stein, 50 Ala. 347. 

55. Harralson v. Stein, 50 Ala. 347. 

56. See generally Agency §§ 350-— 
52 


Disposition of goods through sub- 
agent as conversion see infra § 71. 

57. Warner v. Martin, 11 How. (U. 
S.) 209, 13 L. ed. 667; People’s Bank 
v. Frick Co., 13 Okl. 179, 73 P_949; 
New Zealand, etc., Land Co. v. Wat- 
son, 7 Q..B. D. 374 [revs Q. B.D. 
474]; Solly v. Rathbone, 2 M. & S. 
298, 105 Reprint 392, - 


see 


FACTORS 


In such a 


[§ 15] 


De Ladd v. Arkell, 40 N. ¥. Super. 
59. Loomis v. Simpson, 13 Iowa 


532; Reynolds y. Kirkman, 8 Mart. N. 
S. (la.) 464; Mark v, Bowers, 4 
Mart.) N.S: Cla.) 953 Housel) tv. 
Thrall, 18 Nebr. 484, 25 NW 612. 

[a] Thus, the factor is liable for 
reshipping the goods to his agent in 
another city, with whom the princi- 
pal has told the factor he will have 
no dealings, although the principal 
knows that the goods are so dealt 
with. Housel v. Thrall, 18 Nebr. 
484, 25 NW 612. 

60. Chickering v. Hosmer, 12 Mass. 


183. 

Ladd v. Arkell, 40 N. Y. Super. 
150; Jackson Ins. Co. vy. Partee, 9 
Heisk. (Tenn.) 296. 

62. As affecting agencies generally 
see Customs and Usages § 51. 

63. Foerderer v Tradesmen’s Nat. 
Bank, (107° Fed:. 219,» 46 CCA 248; 
Dashler v. Beers, 82 Ill. 368, 883 AmD 
274;. Cotton: 'vs Hiller; 52: Miss.)' 7; 
Bliss v. Arnold, 8 Vt, 252, 30 AmD 
467. 

Duty to follow instructions gen- 
erally see infra §§ 36-42. 

64. U. S.—Foerderer v. Trades- 
men’s Nat. Bank, 107 Fed. 219, 46 
CCA 248; Evans v. Potter, 8 F. Cas. 
No. 4,569, 2 Gall. 12; Forrestier v. 
Bordman, 9 F. Cas. No. 4,945, 1 Story 
43. 

Ga.—Hatcher v. Comer, 73 Ga. 418; 
l.efer Co. v. Pearson, 17 Ga. A. 57, 
86 SE 256. 

Tll.— Bailey v. Bensley, 87 Ill. 556; 
Phillips v. Moir, 69 Ill. 155: Cleveland 
GrainkCo; ‘vacVant) .V714011. JA. 104; 
Kelly v. Maguire, 99 Ill. A. 317. 

Ky.—Byrne v. Schwing, 6 B, Mon. 
199; Wallace v. Bradshaw, 6 Dana 
382. 

Me.—Randall v. Kehlor, 60 Me. 37, 
11 AmR 169. 

Mass.—Roosevelt v.. Doherty, 129 
Mass. 301, 37 AmR 356; Darling v. 
Stanwood, 14. Allen 504; Upton vy. 
Suffolk County Mills, 11 Cush. 586, 
59 AmD 163; Hapgood v. Batcheller, 
4 Mete. 573; West Boylston Mfs. Co. 
v. Searle, 15 Pick. 225;.Chesterfield 
Mtg. Co. v. Dehon, 5 Pick. 7,16 AmD 
367; Goodenow vy. Tyler, 7 Mass. 36, 
5 AmD 22. 4 

Minn.—-Davis v. Kobe, 36 Minn. 214, 
30 NW 662, 1 AmSR 663. d 

Miss.—Cotton v. Hiller. 52 Miss. 7. 

Mo.—-Given v. Lemoine, 35 Mo. 110. 

Nebr.—Poels v. Brown, 78 Nebr. 
783, 111 NW 798; fortes v. Frye, 44 
Nebr. 223, 62 NW 476. ; 

N. C.—Symington v. Ne edie N. 


C. 291; Golden v. Levy, 4 N. 141, 
6 AmD 555. 

Oh.—Frank v. Jenkins, 22 Oh. St. 
BO. 


Tex,—Kauffman v. Beasley, 54 Tex. 
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contract, or the principal gives positive instructions 
to the contrary,®* a factor as a general rule has im- 
plied authority, in selling or otherwise dealing with 
the principal’s goods or merchandise to act in ac- 
cordance with the general usages and customs in that 
line of business, at the place to which they are con- 
signed to him,** even though the principal is in fact 
ignorant of the existence of the usage or custom,®® 
since he is presumed by law to be acquainted with 
and to assent to the course of dealing which is 
usually practiced at the same market by others in 
the same line of business.®¢ 
ever, only where the particular usage or custom has 
been generally acquiesced in by the merchants of the 
place,®’ for the principal is not bound by a custom 
or usage which is not well established unless he has 
knowledge thereof ;** nor can the factor bind him by 
acting in accordance with a usage or custom which 
is in contravention of an established rule of law,®® 
unless such usage or custom is known to the prin- 
cipal at the time.’° 

D. Particular Powers—l. To Buy and 


This rule applies, how- 


563; Neill v. Billingsley, 49 Tex. 161; 
Harbert v. Neill, 49 Tex. 143. 


Va.—McConnico y. Curzen, 2 Call 
(6 Va.) 358, 1 AmD 540. 
Eng.-—Johnston v. Usborne, 11 A. 


& FE. 549, 89 ECL 299, 113 Reprint 524. 

65. Builey v. Bensley, 87 Ill. 5563 
Dwight v. Whitney, 15 Pick. (Mass.) 
179; Goodenow vy. Tyler, 7 Mass. 36, 
5 AmD 22; Robertson v. Livingston, 
5 Cow. (Neri) 0 473; c 

66. Leach v. Beardslee, 22 Conn. 
404; Dwight v. Whitney, 15 Pick. 
(Mass.) 179; Goodenow v. Tyler, 7 
Mass. 36, 5 AmD 22. 


67. Austill v. Crawford, 7 Ala. 3335; 
Lyon -v: Culbertson,, 83. Ill. 33, 425 
AmR 349; Farmers’, ete., Nat. Bank 


v. Sprague, 52 N. Y. 605; Wootters v. 
Kaufman, 73 Tex. 395, 11 SW 390. 

[a] Application of rule.—Where it 
is shown that the general cust»m of 
certain factors in the city of Gal- 
veston was to sell only in the Gal- 
veston market, evidence that in times 
of financial straits some _ factors 
shipped cotton for sale to foreign 
markets is inadmissible. Wootters v. 
Kaufman, 73 Tex. 395, 11 SW 390. 

Lb] Sufficient proof of usage.— 
Proof that a particular mode of sell- 
ing cotton in Mobile “was very com- 
mon in the trade, but that a few 
factors in Mobile would not do so,” 
is not proof of a usage of trade. 
Austill v. Crawford, 7 Ala. 335. 
bene Neill v. Billingsley, 49 Tex. 

[a] Custom of particular house.— 
It is not error to exclude testimony 
as to a private custom in the busi- 
ness of a particular house different 
from the general usage of the trade, 
unless such custom is known to the 
party sought to be affected thereby. 
Neill v. Billingsley, 49 Tex. 161. 

69. Colo.—Liebhardt v. Wilson, 38 
Colo. 1, 88 P 173, 120 AmSR 97, 

Tll.—Phillips v. Moir, 69 Ill. 155. 

Ind.—Rapp v. Grayson, 2 Blackf. 
130. 

N. Y.—Farmers’, etc., Nat. Bank v. 
Sprague, 52 N. Y. 605; Duguid v. Ed- 
wards, 50 Barb. 288. 

Pa.—Newbold v. Wright, 4 Rawle 
195. 

Tex.—Kaufman v. Edwards, 2 Tex. 
Unrep. Cas. 132. 

70. Farmers’, etc., Nat. Bank v. 
Sprague, 52 N. Y. 605; Duguid v. Ed- 
wards, 50 Barb, (N. Y.) 288. 

[a] Knowledge of custom.,—If the 
principal has actual knowledge of a 
custom among factors in regard to 
the transaction of their business, it 
seems that he will be bound thereby 
even though it differs from the set- 
tled obligations and duties estab- 
lished by law; it must not, how- 
ever, be positively unlawful. Duguid 
v. Edwards, 50 Barb. (N. Y.) 288, 
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Sell in Own Name. In the absence of usage or 1n- 
structions to the contrary a factor may sell the goods 
intrusted to him for sale, in his own name, as well 
as in the name of his principal;"! and where the fac- 
tor’s authority includes the making of purchases for 
his principal, he may make such purchases in his 


own name.‘ 


[6 16] 2. To Sell for Cash or on Credit.7* Even 
though it is the custom of trade to sell on eredit,’* 
or to deliver the articles and wait a certain number 
of days for payment,” if a factor is instructed to sell 
for cash, he of course cannot sell on eredit,’*® unless 
such instructions have generally been disregarded by 
the course of dealing between him and his princi- 
And according to some decisions, unless the 
factor is instructed to sell on eredit,’® he can sel} 
for cash only and has no power to sell on eredit,79 
particularly where the usage of the market where 


pal.77 


71. U. S.—Slack v. 23 
VWroalt. 321) 23' Lied: 4148. 4 

Ill.—Burton v. Goodspeed, 69 Ill. 
237; Wheeler v. Reed, 36 Ill. 81; Peter 
Cooper’s Glue Factory v. Devoe, etc., 
Cor iis oil, A. 2.98% 


Tucker, 


Iowa.—Smith v. Bloom, 159 Iowa 
592, 141 NW 382. 
Ky.—Sutton v. Kiel Cheese, etc., 


Co., 155 Ky. 465, 159 SW 950; Robin- 
son v. Corsicana Cotton Factory, 124 
Ky. 435, 99 SW 305, 30 KyL 580, 
102 SW 580, 31 KyL 527, 8 LRANS 
474, 14 AnnCas 802; Graham v. Duck- 
Wwall,<8 ‘Bush 12,5 Ky. Op. 495. 

Me.—Pinkham v. Crocker, 77 Me. 
563, 1 A 827; Blood v. Palmer, 11 Me. 
414, 26 AmD 547. 

Md.—Miller v. Lea, 35 Md. 396, 6 
AmD 417. 


Mo,.,—State v. Thompson, 120 Mo. 
12, 25 SW 346. 
N. Y.—Davis v. Reynolds, 48 How 


Pre210: ati 5 Hun 661): 

N. D.—Turner v. Crumpton, 21 N. 
D. 294, 130 NW 937, AnnCas1913C 
1015. 

Philippine.—Pastells v. Hollman, 2 
Philippine 235, 

Tenn.—I. J. Cooper Rubber Co. v. 
Johnson, 133 Tenn. 562, 182 SW 598, 
LRA1917A 282; Campbell v. Reeves, 3 
Head 226. 

Wis.—Beardsley v. Schmidt, 120 
Wis. 405, 98 SW 285, 102 AmSR 991; 
Delafield v. Smith, 101 Wis. 664, 78 
NW 170, 70 AmSR 938; Kellogg v. 
Costello,. 93 Wis. 232, 67 NW. 24; 
Edgerton v. Michels, 66 Wis. 124, 26 
NW 748, 28 NW 408. 

Eng.—Ex p. Dixon, 4 Ch, D. 138. 

[a] Reason for rule.—‘This im- 
plied authority of the factor to sell 
in his own name and to maintain an 
action in his own name to recover 
the purchase price grows out of the 
fact that the nature of the relations 
between the principal and the agent, 
and the latter and the purchaser, are 
such that, as between the two latter, 
the agent is deemed to be the owner 
of the property. He has, as against 
_ his principal, in the absence of some 

stipulation to the contrary, a spe- 
cial interest therein and the pro- 
ceeds thereof, and the right to con- 
trol the same till he receives his com- 
pensation for services rendered in 
respect thereto.” Beardsley Vv. 
Schmidt, 120 Wis. 405, 408, 98 NW 
235, 102 AmSR 991. 

72. Peter Cooper’s Glue Factory vy. 
Devoe, etc., Co., 178 Ill. A. 298; Sut- 
ton v. Kiel Cheese, ete., Co., 155 
Ky 465; 159° SW. :950:" Turner =v. 
Crumpton, 21 N. D. 294, 1830 NW 
937, AnnCas19138C 1015. 

73. Duty as to sales on credit see 
infra §§ 51-54. 

74, Geyer v. Decker, 1 Yeates 
(Pa.) 486; Hall v. Storrs, 7 Wis. 253° 

75. Barksdale v. Brown, 10 S. C. 
L. 517, 9 AmD 720; Catlin v. Smith, 
ZaoeViE. Soe Bliss y.. Arnold, "8: WViti 
252, 30 AmD 467. 
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76. La.—Bonham y. Overton, 6 La. 
Ann, 765. 

Mich.—Sheffield v. Linn, 62 Mich. 
151, 28 NW 761. { 
ie Y.—Douglass v. Leland, 1 Wend. 
490. 

Pa.—Geyer v. Decker, 1 Yeates 486. 

Ss. C.—James v. McCredie, 1 S. C. 
L. 294, 1 AmD) 617. 

Vt.—Catlin v. Smith, 24 Vt. 85; 
hee v. Arnold, 8 Vt. 252, 30 AmD 

Wis.—Hall v. Storrs, 7 Wis. 2538. 

77. Smith v. Jefferson Bank, 147 
Mo. A. 461, 126 SW. 810. 

{a] Illustration.—An invoice con- 
taining the words “terms cash on 
delivery of goods” limits the author- 
ity of the consignee, as between him 
and the consignor, to pass title by 
sale or reconsignment, unless. the 
course of business pursued by them 
has been in disregard of similar re- 
strictions in invoices of prior ship- 
ments. Smith v. Jefferson Bank, 147 
Mo, A. 461, 126 SW 810. 

78. Babcock vy. Orbison, 25 Ind. 
75; Furth v. Miller, 67 Mo. A. 241; 
Kauffman vy. Beasley, 54 Tex. 563.- 

79. Babcock v. Orbison, 25 Ind. 75; 
Payne v. Potter, 9 Iowa 549; Furth 
v. Miller, 67 Mo. A. 241; Kauffman 
v. Beasley, 54 Tex. 563; Anonymous, 
2 Mod. 100, 86 Reprint 964. 

80. Johnson v. Totten, 3 Cal. 343, 
58 AmD 412; Ewalt v. Harding, 16 
Md. 160; Kauffman v. Beasley, 54 
Tex. 563; Harbert v. Neill, 49 Tex. 143. 

81. U. S.—Marshall v. Williams, 
16 EF... Cas. No. 9,136, 2 Biss. 255. 

Ala.—Goldthwaite v. McWhorter, 
5 Stew. & P. 284, 
ao een v. Goodspeed, 69 Ill. 

Iowa.—Walker Co. v. Dubuque 
Fruit, etc., Co., 113 Iowa 428, 85 NW 
614,053 DIRA: 775, 

& eres ee v. Beebe, 2 Mart. N. 

Me.—Pinkham v. Crocker, 77 Me. 
563, 1 A 827; Greely v. Bartlett, 1 
Me. 172, 10 AmD 54. 

Mass.—Roosevelt v. Doherty, 129 
Mass. 301, 37 AmR 856; Gorman v. 
Wheeler, 10 Gray 362; West Boylston 
Mfg. Co. v. Searle, 15 Pick. 225. 

N. H.—Daylight Burner Co. v. Od- 
Ling (51 ONGG Eb Gyedi2 wAmmR 450 ot 
yaa Y.—Douglass v. Leland, 1 Wend. 

Okl.—People’s Bank v. Frick Co., 
13 Okl. 179, 78 P 949. 

Pa.—Laussatt vy. Lippincott, 6 Sere. 
& R. 386, 9 AmD 440. 

Wis.—Edgerton v. Michels, 66 Wis. 
124, 26 NW 748, 28 NW 408. 

Eng.—Houghton v. Matthews, 8 B. 
& P. 489,127 Reprint 268; Alsop v. 
Silvester, 1 “Cie SP) 107) 441 SHer, 
72; Varden v. Parker, 2 Esp. 710; 
Russel v. Hankey, 6 T. R. 12, 101 
Reprint 409; Scott v. Surman, Willes 
400, 125 Reprint 1235. 

82. Iowa.—Payne v. Potter, 9 
Towa 549. 
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the goods are sold authorizes sales for cash only.*° 
But the rule supported by the weight of authority 
is that in the absence of instructions or usage to the 
contrary, the factor has implied authority to sell 
upon a reasonable credit,§+ or upon such credit as is 
usual and customary in the market where the goods 
are sold,’ provided he exercises due care in doing 
Authority to sell on credit may be implied 
from authority to sell to the best advantaze.** 

To Transfer Goods for Own Benefit.®> 
A factor has no authority to use goods consigned to 
him for his own personal benefit ;°° and hence at com- 
mon law has no authority to sell or transfer them 
in payment of his own debts, unconnected with his 
advances and charges on them, so as to confer on 
the transferee a good title as against the prin- 
cipal,’7 unless the principal allows the factor to so 
manage the goods as to indicate to third persons that 


Kan.—Brown v. Funck; 89 Kan. 
601, 605, 182 P 202, AnnCas1915A 174 
[eit Cyc]. 

Ky.—-De Lazardi v. Hewitt, 7 B. 
Mon. 697; Byrne v. Schwing, 6 B. 
Mon. 199. 

La.—Fisk v. Offit, 3 Mart. N. S. 
553; Reano v. Mager, 11 Mart. 636. 

Mass.—Hapgood v. Batcheller, 4 


Metc. 573; Dwight v. Whitney, 15 
Pick. 179; Etheridge v. Binney, 9 
Pick, 272; Clark v. Van Northwick, 


1 Pick. 343; Clark v. Moody, 17 Mass. 
145; Goodenow v. Tyler, 7 Mass. 36, 
5 AmD 22. 

N. Y.—Rich v. Monroe, 14~>Barb. 
602; Robertson vy. Livingston, 5 Cow. 
473; Van Alen v. Vanderpool, 6 Johns, 
69, 5 AmD .192; McKinstry v. Pears- 
all, 3 Johns. 319. . 

Pa.—Geyer v. Decker, 1 Yeates 
486; Percival v. Cooper, 6 Phila; 48. 

S. C.—James v. McCredie, 1 S. C. 
L. 294. 
NP es i v. Mitchell, 5 Humphr. 

Va.—McConnico y. 


Curzen, 2 Call 
358, 1 AmD 540, 2 

83. See infra §§ 51-54. 

84. Gerbier v. Emery, 10 F. Cas. 
No. 5,357, 2 Wash. C. C. 413; Syming- 
ton v. McLin, 18 N. C. 291, 

85. Power to pledge 
§§ 18-20. 

86. Halsey v. Bird, 99 Fed. 525, 
39 CCA 6388; Regier v. Craver, 54 
Nebr. 507, 74 NW 830; Wootters v. 
Kaufman, 73 Tex. 395, 11 SW 390: 

Right in, and title to, goods gen- 
erally see infra §§ 72, 73. 

87. U. S.—Warner v. Martin, 11 
How 209, 13 L. ed. 667; Halsey v. 
Bird, 99 Fed. 525, 39 CCA 638. 

Cal.—Herron v. Hughes, 25 Cal. 
555; Scriber v. Masten, 11 Cal, 303. 


see infra 


Colo.—Liebhardt  v. Wilson, 38 
Colo. 1, 88 P 173, 120 AmSR 97, 
Conn.—Abel v. Chase, 90 Conn. 


ae sea Ueretak v. Martucci, 72 
onn. fe 0) DF IOOs ATTRA A 
47 LRA 601. ee ae 
Il.—McCarthy v. Crawford, 238 Tl, 
38. 86 NE 750, 128 AmSR 95, 29 
LRANS 252; Hamilton Mach. Tool 
a aes Mechanics’ Mach. Co.,.179 Til. 
‘Iowa.—Thompson VB 
Iowa .392. OS al 
Ky.—Pemberton  y., Price, ete. 
Piano Co., 144 Ky. 518, 139 Sw 749. 
hue aeeneoes % Onno! 19% ar 
nn, ; m 535; Had z 
Fisk, 1 La. Ann,. 74; eau 
Se Lon Pegram, 18 Mo. 191, 
m ; Benny v. Rhodes, 18 ‘ 
ee BS AmD 293. : is Ee 
ebr.—Regier v. Craver, 54 Nebr. 
507, 74 NW 830. ; ue 
N. H.—Martin v. Moulton, 8 N. H. 
504; Holton v. Smith, 7 N. H. 446. 
N. Y.—Childs vy. Waterloo Wagon 


re 37 App. Div. 242, 57 NYS 520 [aff’ 


N. Y. 576 mem, 60 NE 1108 
mem]; Stimermann y. 


Cowing, 
Johns. Ch. 275. Es 


—_—_—— eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~~ 
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he is the owner thereof ;8* and this rule applies even 
though the state of accounts between him and his 
principal is in his favor,®® or even though the factor 
has a lien on the goods,®° since he can dispose of the 
goods only in the usual course of business. 
rule also applies to a purchaser without notice from 
one who has acquired possession of property from a 
factor through barter or exchange or in considera- 


tion of a preéxisting debt.°? 


[§ 18] 4. To Pledge Goods *—a. General Rule. 
It is a well settled rule of the common law that 
without the principal’s consent or authority a factor 


N.. C.—Winslow v. Staton, 150 N. 
C. 264, 68 SE 950; Hoffman v. Kra- 
mer, 123 N. C.,566, 31 SE 828. 

_ Okl.—Peoples Bank v. Frick Co., 
13 Oki. 179, 73 P 949. 

Va.—Alexander v. Morris, 3 Call 
(7 Va.) 89. 

Wash.—HBilers Music House _ v. 
Fairbanks, 89 Wash. 379, 141 P 885. 

Eng.—Kuckein v. Wilson, 4 B. & 
Ald. 4438, 6 ECL 553, 106 Reprint 


999. 
N. S.—Maenutt v. Shaffner, 34 N. 
S. 402, 37 Can. L. J. 406. 


Under facter’s acts see infra 
§ 161. 

88. McCarthy v. Crawford, 238 Ill. 
38, 86 NE 750, 128 AmSR 95, 29 
LRANS 252; Morris v. Sellers, 46 
Tex. 391. 

89. Benny vy. Pegram, 18 Mo. 191, 


59 AmD 298. 

90. Benny v. Pegram, 18 Mo. 191, 
59 AmD 298. 

91. See supra § 12. 

92. Eilers Music House v. Fair- 
banks, 80 Wash. 379, 141 P 885. 

{a] Reason for rule.—‘‘This is true 
because one who purchases from a 
factor in consideration of a _pre- 
existing debt, or in part considera- 
tion of a preexisting debt and barter 
or exchange, acquires no title; and 
having no title, can pass none.” Bilers 
Music House v. Fairbanks, 80 Wash. 
379, 383, 141 P 885. 

Power to barter or exchange gen- 
erally see infra § 21. 

93. Rights of pledgee under Fac- 
tors Act see infra §§ 153-161. 

94, U. S—Union Stock-Yards Nat. 
Bank v. Gillespie, 137 U. S. 411, 11 
Sct 118, 34 L. ed. 724; Allen v. St. 
Louis Nat. Bank, 120 U. S. 20, 7 SCt 
460, 30 L. ed. 573; Mechanics, etc., 
Ins. Co. v. Kiger, 103 U. S. 352, 26 
L. ed. 433; Warner v. Martin, 11 How. 
209, 13 L. ed. 667; Interstate Banking, 
etc, Co. v. Brown, 235 Fed. 32, 
148 CCA 526; Foerderer v. Trades- 
men’s Nat. Bank, 107 Fed. 219, 46 
CCA 243; Halsey v. Bird, 99 Fed. 
525, 39 CCA 638; Van Amringe V. 
Peabody, 28 F. Cas. No. 16,825, 1 Ma- 
son 440; Kelly v. Smith, 14 F. Cas. 
No. 7,675, 1 Blatchf. 290; Evans v. 
Potter, 8 F. Cas. No. 4,569, 2 Gall 12; 
Terry v. Bamberger, 23 F. Cas. No, 
13,837, 44 Conn. 558. 

’\Ja.—Commercial Bank v. Lee, 99 
Ala. 498, 12 S 572, 19 LRA 705; Com- 
mercial Bank vy. Hurt, 99 Ala. 130, 12 
S 568, 42 AmSR 38, 19 LRA 701, 
Bott v. McCoy, 20 Ala. 578, 56 AmD 
223, 

Cal.—Chase v. Whitmore, 68 Cal. 
545, 9 P 942; Chicago Taylor Printings 
Press Co. v. Lowell, 60 Cal. 454; 
Hayes v. Campbell, 55 Cal. 421, 36 
AmR 43; Wright v. Solomon, 19 Cal. 
64, 79 AmD 196; Akron Cereal Conv: 
San Francisco First Nat. Bank, 3 Cal. 
A. 198, 84 P 778. 


Conn. — Romeo v. Martucci, 72 
Conn. 504, 45 A 1, 99, 77 AmSR 327, 
47 LRA 601. 


D. C.—Costikyan v. Sloan, 33 App. 
420. : 

Ga.—National Exch. Bank v. Gran- 
iteville Mfg. Co., 79 Ga. 22, 3 SE 
411; Macon. First Nat. Bank v. Nel- 
son, 38 Ga. 391, 95 AmD 400. 

Tll.— McCarthy v. Crawford, 238 Ill. 
38, 86 NE 750, 128 AmSR_ 95, 29 
LRANS 252; Elgin First Nat. Bank v. 
Schween, 127 Il}. 573, 20 NE 681, 11 
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has no power to pledge his principal’s goods for his 
own individual debts, so as to pass any title to or 
interest in the goods to the pledgee as against the 
princtpal;®* and this rule applies even though a bill 
of lading has been issued to the factor for the 
goods,®® or the factor has a lien for advances, ete.,%¢ 
or the active member of the firm of factors is also 
a partner of the consienor.%? 


Except to the extent 


that this rule has been modified by the adoption of 


AmSR 174; Potter v. Dennison, 10 
Til. 590; Trumbull v. Union Trust Co., 
30, JUe A o1 9 aft 137 Vl are. 27 
NE 24]; Ludden v. Buffalo Batting 
Co., 22) Til. A. 415. 

Ky.—Pemberton' vy. Price, ete,, 
Piano Co., 144 Ky. 518, 139 SW 742; 
Louisville First Nat. Bank v. Boyce, 
78 Ky. 42, 39 AmR 198. 

La.—Frantz v. Winehill, 124 La. 
680, 50 S 650; Holton v. Hubbard, 49 
La. Ann. 715, 22 S 338; Lallande v. 
His Creditors, 42 La. Ann. 705, 7S 
895; Allen v. Steers, 39 La. Ann. 586, 
2 S$ 199; Young v. Scott, 25 La. Ann. 
313; Miller v. Schneider, 19 La. Ann. 
300, 92 AmD 535; Bonniot v. Fuentes, 
10 La. Ann. 70; Hadwin v. Fisk, 1 
La, Ann. 74. 

Mass.—Michigan State 
Gardner, 15 Gray 362; 


Bank v. 
Nowell _ v. 


-Pratt, 5 Cush, 111; Hoffman v. Noble, 


6 Mete. 68, 39-AmD 711; Peters’ v. 
Ballistier, 3 Pick. 495; Jarvis v. Rog- 
ers, 15 Mass. 389; Odiorne v. Maxcy, 
13 Mass. 178; Chickering v. Hosmer, 
Be ees 183; Kinder v. Shaw, 2 Mass. 


Ret Caan v. Noonan, 31 Miss. 


Mo.—Wheeler, ete, Mfg. Co. v. 
Givan, 65 Mo. 89; Benny v. Pegram, 
18 Mo. 191, 59 AmD 298; Benny v. 
Rhodes, 18 Mo. 147, 59 AmD 293; 
General Electric Co. v. Commercial 
Electrical Supply Co,, (A.) 191 SW 
1106; St. Louis Nat. Bank v. Ross, 
9 Mo. A. 399; Singer Mfg. Co. v. 
Hudson, 4 Mo. A, 145. 

N. H.—Bailey v. Colby, 34 N. H. 
29, 66 AmD 752; Martin v. Moulton, 
me H. 504; Holton v. Smith, 7 N. H. 

N. Y.—Commerciai Nat. Bank v. 
Heilbronner, 108 N. Y. 439, 15 NE 
701; Dorrance v. Dean, 106 N. Y. 208, 
12 NE 433; Howland v. Woodruff, 60 
N. Y. 78; Bonito y. Mosquera, 15 N. 
Y. Super. 401; Walther v. Wetmore, 
1 E. D. Smith 7; Stevens v. Wilson, 


38 Den. 472; Buckley v. Packard. 20 
Johns. 421; Kennedy v. Strong, 14 
Johns. 128; Urquhart v. McIver, 4 
Johns. 103; 


Rodriguez v. Heffernan, 
5 Johns. Ch. 417. 

N. C.—Hoffman v. Kramer, 123 N. 
C. 566, 31 SE 828. 

Or.—Merchants’ Nat. Bank v. Pope, 
PONOr, 35> 269 P. 622, 

Pa.—Newbold v. Wright, 4 Rawle 
195; Laussatt v. Lippincott, 6 Serg. 
& R. 386, 9 AmD 440, 

Sua Gs 


Ss. C.—Bowie v. Napier, 
L. 1, 10 AmD 641. 


Tenn.—Merchants’ Nat. Bank v. 
Trenholm, 12 Heisk. 520; Blair v. 
Childs, 10, Heisk. 199. 

Tex.—Wootters v. Kaufmann, 73 
Tex, 395, 11 SW 3890; McCreary v. 
Gaines, 55 Tex. 485, 40 AmR 818; 


Chase-Hackley Piano Co. v. Clymer, 
(Civ. A.) 202 SW 214. 
Va.—Hewes v. Doddridge,. 1 ; Rob. 
(40 Va.) 143; Skinner vy. Dodge, 4 
Hen. & M.. (14 Va.) 432, , 
Wis.—Victor Sewing Mach. Co.,, v. 
Heller, 44° Wis. 265. 
Hne +h  p, Roy, 7) Ch. Do -70; 
Cole v. North Western Bank, L, R. 
10 CG. °P, 354; Fielding v. Kymer, 2 
B. & B.3639,,6 ECL 309, 129 Reprint 
1112; Queiroz v. Trueman, 3 B. & C. 
349) 10, CL 161; 107 Reprint .760; 
Plandy vo Allan, 3 °C) & Piv447, 14 
ECL 655; Pickering v. Busk, 15 Hast 
38, 104 Reprint 758; McCombie v. 


the factor’s acts,®8 the general rule also applies, al- 
though the pledgee has no notice of the pledgor’s 
character as factor;9® and of course applies where 


Davies, 6 East 538, 102 Reprint 1393, 
7 Hast 5, 103 Reprint 3; Newsom vy. 
Thorton, 6 East 17, 102 Reprint 1189; 
Boyson v. Coles, 6 M. & S. 14, 105 
Reprint 1148; Shipley v. Kymer, 1 M. 
& S. 484, 105 Reprint 181; Martini v. 
Coles, 1 M. & S. 140, 105 Reprint 53; 
Gill v. Kymer, 5 Moore CGC. P. 503; 
Guichard v. Morgan, 4 Moore C. P. 
36, 16 ECL 360; Phillips v. Huth, 
6 M. & W. 572, 151° Reprint 540; 
Paterson v. Tash, Str. 1178, 93 Re- 
print 1110; Daubigny v. Duval, 5 T. 
R. 604, 101 Reprint 338; De Bouchout 
v. Goldsmid, 5 Ves. Jr. 211, 31 Re- 
print 561. : 

[a] This rule applies not only to 
a technical factor, that is one whose 
only business it is to sell goods con- 
signed to him for that purpose, but 
also to a factor who at the same time 
does business on his own account. 
Wright v. Solomon, 19 Cal. 64, 79 
AmD: 196 [overr Horr v. Barker, 11 
Cal. 393, 70 AmD 791; Glidden y. Lu- 
cas, 7 Cal. 26; Hutchinson v. Bours, 
6 Cal. 383 (which decisions limited 
the common-law rule to cases of tech- 
nical factors where the rights of 
third persons were involved) ]. 

[b] Usage.—A local usage cannot 
confer on a factor the power to 
pledge the goods of his principal. In- 
terstate Banking, etc., Co. v. Brown, 
235 Fed. 32, 148 CCA 526; Newbold 
v. Wright, 4 Rawle (Pa.) 195. 

{c] A lien created by the consignor 
previous to the pledge will follow 
the goods into the hands of the inno- 
cent pledgee. Michigan State Bank 
v. Gardner, 15 Gray (Mass.) 362. 

95. J.uallande vy. His Creditors, 42 
La, Ann. 705, 7 S 895; Newsom v. 
Thorton, 6 East 17, 102 Reprint 1189; 
Guichard v. Morgan, 4 Moore C. P. 
36, 16 ECL 360. 

96. Halsey v. Bird, 99 Fed. 525, 
39 CCA 638; Walther v. Wetmore, 
1B: Di Smith’ (N. Y.) %. 

Qualifications of general rule see 
infra § 19. 


97. Allen v. St. Louis Nat. -Bank, 
T20 WES 20; 7 VSClN460;. S80. weds 
Bilas 

{a] . Illustration.—The fact that 


the active member of a firm of fact- 
ors is also a partner of consignors 
of goods in working their cotton 
plantations will not validate a pledge 
of the goods by the factors to secure 
a debt due by them, if such partner 
was not held out by the consignors 
as the owner of the property, or as 
authorized by them to dispose of it 
otherwise than as a factor, and was 
not understood by the pledgee to be 
acting in any other capacity. Allen 
Vy. St® DouissNat, Bank) 120 Gas: 


20, 7 “St! 460,30) Laved. V578. 

98. See infra §§ 153-161. 

99. U. S.—Warner v. Martin, 11 
How 209, 138 L. ed. 667. 

Ala.—Bott v. McCoy, 20 Ala. 578, 
56 AmD 223. 

D.. C.—Costikyan y. Sloan, 33 App. 
420. 

Ill.—McCarthy v. Crawford, 238 


Till. 38, 86 NE 750, 128 AmSR_ 95, 29 
LRANS 252; Gray v. Agnew, 95 Ill. 
315; Berry v. Allen, 59 Ill. A. 149. 
“ La.—Lallande v. His Craditors, 
are AI S105, 5) O90: 

N. Y.—Rodriguez v. Heffernan, 5 
Johns. Ch. 417. f 

Tex.—Chase-Hackley Piano Co. v. 
Clymer, (Civ. A.) 202 Sw 214. 
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the pledgee has notice of such character or of the 
prineipal’s interest in the goods.1 The general rule 
does not allow the factor to pledge by the indorse- 
ment and delivery of the bill of lading? or-other 
symbol of title® any more than by the delivery of 
the goods themselves. 

Validity against factor. An unauthorized pledge 
is valid as against the factor, since he is estopped 
from setting up his own tortious act,* and this rule 
has also been held to apply to a subsequent pur- 
chaser from the factor.® 

[§ 19] b. Qualifications. The general rule that 
a factor may not pledge goods has been held subject 
to the qualification that a factor may pledge the 
goods to secure money to pay duties or other charges 
justified by the usage of trade,® and also to raise 
money to meet drafts drawn upon the factor by the 
principal before the sale of the goods.” 

Pledge to extent of lien. Although a factor can- 
not pledge the goods of his principal as his own, 
still he may deliver them to a third person as secur- 

1. Bonniot v. Fuentes, 10 La? Ann,,; mortgage the 


FACTORS 


cattle to the bank 


Fr be [§§ 18-20 
ity, with notice and to the extent of his lien, and as 
his agent to keep possession for him in order to pre- 
serve the lien,’ if he retains the power to control the 
sale of them.® It has been held, however, that the 
factor must demand from his principal the amount 
of his charges before he can pledge the goods to that 
extent.+° 

Estoppel. The principal may, by some act other 
than the mere delivery of possession of the goods to 
the factor, estop himself from denying the right of 
the factor to treat the goods as his own, and pledge 
them.1! 

[§ 20] c. Remedies of Principal. If the factor 
wrongfully pledges his principal’s goods, such as for 
the factor’s own debt, the principal may bring trover 
against the factor and his pledgee or either of them 
at his election.!* The factor is liable for conversion 
in sucha ease and the principal may sue him in 
trover therefor,1? without first making a demand 
upon him for redelivery,!* but the factor may in such 
action recoup the amount of his charges and ad- 
the pledgee from the factor, where 


70; Clarke v. Edwards, 44 Miss. 778; 
St. poe Nat. Bank v. Ross, 9 Mo. 
A. 399. 

2. lLallande v. His Creditors, 42 
La. Ann. 705, 7 S 895; Newsom v. 
Thorton, 6 East 17, 102 Reprint 1189; 
Shipley v. Kymer, 1 M. & 484, 
105 Reprint 181; Martini v. Coles, 1 
M. & S. 140, 105 Reprint 538. 

3. Allen v. St. Louis Nat. Bank, 
IZOF Ue Vs. 1205) 0) SCt 460, 30). L.. ed. 
573; Mechanics’, etc., Ins. Co. v. Kiger, 
103 U.S. 252, 26 L. ed. 433; Commer- 
cial Bank v. Lee, 99 Ala. 493, 12 S 
572, 19 LRA 705; Commercial Bank v. 
Hurt, 99 Ala. 130, 12 S 568, 42 AmSR 
38, 19 LRA 701; Holton vy. Hubbard, 
49 tua, Ang. 715,22 .S 338; Acme 
Lumber Co. v. Montgomery, 123 App. 
Div. 620, 107 NYS 1074 [aff 195 N. Y. 
532 mem, 88 NE 1113 mem]. 

[a] Illustration.—A factor cannot, 
through the medium of a warehouse 
receipt, taken out by him in his own 
name, pledge the goods for his own 
debt, so as to defeat the claim of 
the owner, as the statute regulating 
the issue and pledge of warehouse re- 
ceipts was not intended to protect 
pledges by factors for their own 
debts. Holton v. Hubbard, 49 La. 
Anna (15, 22 15 sos. 

4. Bott v. McCoy, 20 Ala, 578, 56 
AmD 2238. 

5. Bott v. McCoy, 20 Ala. 578, 56 
AmD 223. But see Nowell v. Pratt, 
5 Cush. (Mass.) 111 (holding that a 
pledge of the goods by the factor 
does not affect his power to sell them, 
and when he does sell them, but the 
goods are not delivered to the pur- 
chaser, and the pledgee afterward 
resells them, the pledgee is liable to 
the purchaser from the factor for 
the amount of the proceeds received 
by him). 3 

6. Evans v. Potter, 8 F. Cas. No. 
4,569, 2 Gall. 12. : 

7. Boyce v. Bank of Commerce, 22 
Fed. 53; Citizens’ State Bank v. Ab- 
bott, 80 Iowa 646, 45 NW 576. But 
see Gill v. Kymer, 5 Moore 503 (hold- 
ing that the mere fact of the prin- 
cipal’s drawing bills on:his factor, 
to be provided for out of the pro- 
ceeds of the goods, did not authorize 
the factor to pledge them for the 
purpose of raising money to meet the 
bills). 

[a] Illustration.—Where cattle are 
shipped to a consignee and the con- 
tract is for their sale on a commis- 
sion for half the profits, after de- 
ducting the cost price, and the con- 
signee pays a draft by the consignor 
for the cost price of the cattle, he 
thereby becomes the owner of the 
cattle, stibject to the right of the 
shipper to have them sold and the 
profits divided, and may therefore 


which advanced the money to meet 
the draft. Citizens’ State Bank v. 
Abbott, 80 Iowa 646, 45 NW 576. 

8. U. S.— Mechanics’, etc., Ins. Co. 
v. Kiger, 103 U. S. 352, 26 L. ed. 433; 
Warner v. Martin, 11 How. 209, 13 
L. ed. 667; Halsey vy. Bird, 99 Fed. 


525, 39 CCA 6388; Boyce v. Bank of. 


Commerce, 22 Fed, 53; Steiger v, 
Third Nat. Bank, 6 Fed. 569, 2 Mc- 
Crary 494. 


Conn.—Terry vy. Bamberger, 23 F. 
Cas. No., 18,887, 44 Conn. 558. 

Ill.—Ludden v. Buffalo Batting Co., 
22 Ill, A. 415; Silverman v. Bush, 16 
Ill. AS~437. 

La,—Chambers v. Hubbard, 51 La. 
Ann. 887, 25 S 536. 


N. H.—Bailey v. Colby, 34 N. H. 
29, 66 AmD 752. 

N. Y.—Urquhart  v. McIver, 4 
Johns. 1038. 
.. Or.—Merchants’ Nat. Bank vy. 
Pope, 19 Or. 35, 26 P 622. 

Tenn.—Blair v. Childs, 10 Heisk. 


199, 

Eng.—McCombie v. Davies, 7 Hast 
5, 103 Reprint 3. 

[a] A factor who holds a ware- 
house receipt may pledge the goods 
covered by the receipt to the extent 
that he is a creditor of the principal. 
Chambers v. Hubbard, 51 La. Ann. 
887, 25 S 536. 

[b] Pledge in excess of lien.—The 
hypothecation by a factor of the 
goods of his consignor for his indi- 
vidual debt, which is in excess of 
his advances to and charges against 
the consignor, makes him bound to 
account to the consignor for the 
whole amount received on such hy- 
pothecation. Halsey y. Bird, 99 Fed. 


525, 39. CCA 638. 

9. Blair v. Childs, 10 MHeisk. 
(Tenn.) 199. And see cases supra 
note 8. 

10. Merchants’ Nat. Bank y. Tren- 
holm, 12 Heisk. (Tenn.) 520. 

11. Cal.—Wisp v. Hazard, 66 Cal. 
459, 6 P 91; Amann vy. Lowell, 66 
Cal. 306, 5 P 368; Glidden v. Lucas, 
(COKEEY Bere * 

Ill.— Gray v. Agnew, 95 Ill, 315. 

La.—Davidson vy. Bodley, 27 La. 
Ann. 149. 

Tex.—Chase-Hackley Piano Co. v. 
Clymer, (Civ. A.) 202 SW 214, 

Eng.—Vickers v. Hertz, L. R. 2 
H. L. Se. 113; Boyson v. Coles, 6 M. 
& S. 14, 105 Reprint 1148, 

{a]_ Facts not constituting estov- 
pel.—The invoicing of goods to a 
factor as purchaser, to conceal from 
an association of which the prin- 
cipal was a member the fact that the 
goods were sold on commission, the 
rules of the association forbidding 
such sale, does not estop the prin- 
cipal to claim the goods as against 


For later cages, developments and changes in the law see cumulative Annotations, 
5 , 


the pledgee has no knowledge of the 
facts and his conduct is in no way 
influenced thereby. Gray v. Agnew, 
95 Tl.) 315% 

[b] The purchase of property by 
a factor in his own name makes him 
to all the world an apparent owner, 
and so far as the rights of third 
persons are affected his power is un- 
limited and he has the right to sell 


or pledge. Leet v. Wadsworth, 5 
Cal. 404. 
12. Van Amringe v. Peabody, 28 F. 


Cas. No. 16,825, 1 Mason 440; Bott 
v. McCoy, 20 Ala. 578, 56 AmD 223, 

13. U. S.—Halsey v. Bird, 99 Fed. 
525, 39 CCA 638; Kelly v. Smith, 14 
F. Cas. No. 7,675, 1 Blatchf. 290. 

Ala.—Bott v. McCoy, 20 Ala, 578, 
566, Amp_ 223° 

Ill.—Ludden y. Buffalo Batting Co., 
22 Ill. A. 415. 

N. Y.—Acme Lumber Co. v. Mont- 
gomery, 123 App. Div. 620, 107 NYS 
1074 [aff 195-N. Y. 532 mem, 88 NE 
1113 mem]; Kennedy v. Strong, 14 


Johns. 128. 
Tenn.—Merchants’ Nat. Bank vy. 
2 B. & 


Trenholm, 12 Heisk. 520. 

Eng.—Fielding v. Kymer, 

B. 639, 6 ECL 309, 129 Reprint 1112; 
McCombie v. Davies, 7 Bast 5, 103 
Reprint 3; Graham y. Dyster, 6 M. & 
S. 1, 105 Reprint 1148, 2 Stark. 21, 3 
ECL 299; Daubigny v. Duval, 5 T. R, 
604, 101 Reprint 338. 

[a] Pledge for more than amount 
of lien.—If in making a pledge for 
advances the factor overstates the 
amount of his advances and pledges 
the goods for more than that sum, he 
converts the goods and determines 
his lien so that trover may be 
brought against him. Ludden v. Buf- 
falo Batting Co. 22) Lily Ae Aaby 

Liability for conversion generally 
see infra § 71. 

Trover and conversion generally 
heer and Conversion [38 Cye 

14. Acme Lumber Co. y. Mont- 
gomery, 123 App. Div. 620, 107 NYS 
1074 [aff 195 N. Y. 532 mem, 88 NE 
1118 mem]; Merchants’ Nat, Bank v. 
Trenholm, 12 Heisk. (Tenn.) 520, 

{aj} MTlustration—Where lumber, 
consigned for sale for the consignor’s 
benefit and account, is converted, by 
the hypothecation of a warehouse re- 
ceipt therefor, for the sole benefit 
of the consignee, the consignor ean 
sue for the conversien without prov- 
ing a demand for redelivery and a re- 
fusal thereof. Acme Lumber Co, v. 
Montgomery, 123 App. Div. 620, 107 
NYS 1074 [aff 195 N. Y. 532 mem, 
sag 1113 mem]. 

enand as necessary to action 
serine factor generally see infra 


same title, page and note number, 
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vanees.15> But instead of suing in trover the prin- 
cipal may maintain an action of indebitatus assump- 
sit against the factor for the value of the goods,1® 
or in a settlement of accounts with the factor he is 
entitled to an allowance for any loss or damages 
which result from the unauthorized pledge.!7 
Against pledgee. The principal may also sue the 
pledgee in trover as for a conversion of the goods,!8 
and such action may be maintained without a previ- 
ous demand for the goods, if the pledgee had no no- 
tice of the factor’s lien, but the goods are pledged by 
the factor as his own,'® or if the pledgee had sold the 
goods.?° But an innocent pledgee is generally held 
to have the right to recoup in such action the amount 
due from the principal to the factor for advances, 
expenses, ete.,’+ and it has been held that the prin- 
cipal must properly tender this amount before he can 
sue in conversion,?? but that, where the factor 
pledges the goods for more than his lien, trover will 
he without any tender of his charges and advances 
either to the factor or to the pledgee.?* If the 
pledgee has not disposed of the goods, the principal 
may sue in replevin to recover the goods from him,?* 
without payment of the charges and advances by the 
factor ;*> but if the pledgee executes a replevin, bond; 


15. Ludden y. Buffalo Batting Co., 
22 Ill. A. 415; Louisville First Nat. 22. 
‘Bank v. Boyce, 78 Ky. 42, 39 AmR|Fed. 569, 2 
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Macky vy. Dillinger, 73 Pa. 85. 
Steiger v. Third Nat. Bank, 6 
McCrary 494; 
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he may recoup from the damages recoverable on the 
bond the amount of charges and advances made by 
the factor.*° If the pledgee has sold the goods, in- 
stead of suing in trover the principal may maintain 
assumpsit against the pledgee for money had and 
received.?* Under some statutes where the factor 
pledges the goods for advancements, the owner of the 
goods may redeem them at any time before sale by 
the pledgee;?* and if the pledgee is charged with no- 
tice that the factor is not the real owner, he has no 
right to sell the goods except at public sale as pro- 
vided by statute.?° 

[§ 21] 5. To Barter or Exchange.*° Since a 
factor’s power generally is to sell only, in the ab- 
sence of special authority, he has no power to barter 
or exchange his principal’s goods and merchandise 
for other goods or merchandise,*! and if he does so 
he becomes personally hable to account to his prin- 
cipal for their value.*” 

[§ 22] 6. To Warrant.®? In the absence of re- 
strictions, a factor has power, in making a sale, to 
give the usual warranty as to the condition and 
quality of the goods,** where the sale is one which 
according to usage is usually attended with a war- 
ranty.2> But in the absence of usage or instruc- 

§ 73. Beken v. Kingsbury, 113 App. 
Div. 555, 100 NYS 328. 


Daubigny 29. Beken vy. Kingsbury, 113 App. 


198; Macky v. Dillinger, 73 Pa. 85. 
16. Halsey v. Bird, 99 Fed. 525, 39 
CGA 638; Kelly v. Smith, 14 F. Cas. 


No. 7,675,. 1: Blatehf. -290; Lee v. 
Shore, 1 B. & C. 94, 8 HCL 41, 107 
Reprint 36. 


Assumpsit generally see Assump- 
sit, Action of 5 C. J. p 1378. 

17. Kelly v. Smith, 14 F. Cas. No. 
7,675, 1 Blatchf. 290. 


18. U. S—vVan Amringe v. Pea- 


body, 28 F. Cas. No. 16,825, 1 Mason 
440. 

Ala.—Bott v. McCoy, 20 Ala. 578, 
56 AmD 223. 

Ill.— Ludden vy. Buffalo Batting Co., 
22 Ill. A. 415; Silverman v. Bush, 
16 Ill, A. 437. 

Ky.—Louisville First Nat. Bank v. 
Boyce, 78 Ky. 42, 39 AmR 198. 

Mass.—Peters v. Ballistier, 3 Pick. 
495; Kinder v. Shaw, 2 Mass, 398. 

Tenn.—Merchants’ Nat. Bank v. 
Trenholm, 12 Hcisk. 520. 

Eng.— Maztini v. Coles, 1 M. & S. 
140, 105 Reprint 53; Duclos v._ Ry- 
land, 5 Moore C. P. 518 note; Dau- 
bigny v. Duval, 5 T. R. 604, 101 Re- 
print 338. 

Trover and conversion generally 
see Trover and Conversion [38 Cyc 
£997] 2 

19. 
437. 
20. Merchants’ Nat. Bank y. Tren- 
holm, 12 Heisk. (Tenn.) 520. 

21. Ludden v. Buffalo Batting Co., 
22 Tll. A. 415; Louisville Nat. Bank 
v. Boyce, 78 Ky. 42, 39 AmR 198; 
Macky v. Dillinger, 73 Pa. 85. But 
see Bonito v. Mosquera, 15 N. Y. 
Super. 401 (holding that the pledgee 
cannot reduce the amount of | the 
judgmient against him by exhibiting 
the accounts between the principal 
and factor); McCombie v. Davies, 7 
East 5, 103 Reprint 3 (holding that, 
where the goods are pledged by the 
factor as his own, the pledgee cannot 
retain, in trover by the principal, the 


Silverman v. Bush, 16 Ill. A. 


amount of the charges, etc., of the 
factor). 
[a] Pledgee’s right waived. — 


Where goods have been pledged by a 
factor having a lien thereon for ad- 
vances, and the pledgee refuses to 
deliver possession thereof to the 
principal unless the amount of his 
loan is paid, saying nothing of such 
advances, he waives his right to de- 
tain the goods until the amount of 
the advances by the factor is paid. 


[25 C. J—12] 


v. Duval, 5 T. R. 604, 101 Reprint 338. 

[a]. Under a Missouri statute if 
a pledge was made for the amount 
of the factor’s advances and charges, 
this amount must first be tendered 
by. the consignor before he can main- 
tain suit for the conversion of the 
goods. Steiger v. Third Nat. Bank, 
6 Fed. 569, 2 McCrary 494 (under the 
act of March 13, 1868, authorizing the 
transfer of a warehouse receipt by 
indorsement and providing that the 
transferee shall be deemed _ the 
owner of the goods so far as to give 
validity to any pledge, lien, or trans- 
fer made). 

{b] Tender to factor.—The princi- 
pal may recover in trover from the 
pledgee on tendering to the factor 
what is due him, without any tender 
to the pledgee. Daubigny vy. Duval, 
5 T. R. 604, 101 Reprint 838 (where 
the court said: “There would be great 
inconvenience in deciding that the 
principal must tender to the pawnee 
what is due to him; for if there be 
a dispute between the factor and the 
pawnee as to the amount of the 
pledge, the principal has no -means 
of ascertaining it’). 

23. Ludden v. Buffalo Batting Co., 
22 Ill, A. 415. 

24. Bott v. McCoy, 20 Ala. 578, 56 
AmD 228; Gray v. Agnew, 95 Ill. 315; 
Silverman v. Bush, 16 Ill. A. 4387; 
Lallande v. His Creditors, 42 La. 
Ann. 705, 7 S 895; Macky v. Dillinger, 
93. Paiv85. 

25. Gray v. Agnew, 95 Ill, 315; 
Macky v. Dillinger, 73 Pa. 85. 

26. Macky vy. Dillinger, 73 Pa. 85. 

eTinnNowelle ‘ve Pratt, 5 "+ Gush: 
(Mass.) 111; Chickering v. Hosmer, 
12 Mass, 188. 

Assumpsit generally see Assump- 
sit, Action of 5 C. J, p 1378; Money 
Received [27 Cyc 847]. 

28. Beken v. Kingsbury, 113 App. 
Div. 555, 100 NYS 323. 

[a] Tllustration.—Where a factor 
pledges certain hops which are in his 
possession. for sale on commission, 
the owner of the hops is entitled to 
redeem the property at any time be- 
fore sale by the pledgee, whether the 
advancements to the factor were 
made as authorized by the Factor 
Law (Heydecker’s Gen. L. p 4792) ¢ 
34 § 8, or whether the pledgee only 
had a lien on the hops for cartage, 
storage, etc., as authorized by the 
Lien Law (LL. [1897] p 533) ¢ 418 


Div. 555, 100 NYS 323. 

[a] Thus, where a factor pledges 
certain hops to secure advancements, 
and the pledgee is charged with no~« 
tice that the factor is not the owner, 
the pledgee has no right to sell the - 
hops except at public sale as pro- 
vided by the Lien Law (L. [1897] p 
534) c 418 §§ 80-82, and hence a pri- 
vate sale thereof amounts to a con- 
version. Beken v. Kingsbury, 113 
App. Div. 555, 100 NYS 328. 

30. See generally Agency. § 234. 

31. Colo.—Liebhardt v. Wilson, 38 
Colo. 1, 88 P 173, 120 AmSR 97. 

Conn.—Abel v. Chase, 91 Conn, 
487, 97 A 762; Romeo v. Martucci, 72 
Conn. 504, 45 -A 1, 99, 77 AmSR 327, 
47 LRA 601. 

Tll.—McCarthy v. Crawford, 238 Ill. 
38, 86 NE 750, 128 AmSR 95, 29 
LRANS 252; Pottér v. Dennison, 10 
NSA 

Towa.—Haas v. Damon, 9 Iowa 589. 

Me.—-Wing v. Neal, 2-A 881. 

Mo.—Wheeler, ete, Mfg. Co. Vv. 
Givan, 65 Mo. 89. 

N. H.—Holton v. Smith, 7 N. H. 
446. 

Tex.—Kauffman v. Beasley, 54 Tex. 
563. 

Wis.—vVictor Sewing Mach. Co. v. 
Haller, 44 Wis. 255. 

Eng.—Guerreiro v. Peile, 3 B. & 
Ald..616, 5 ECL 354, 106 Reprint 786. 


32. Wing v. Neal, (Me.) 2 A 881. 

33. See generally Agency §§ 235— 
238. 

34, Schuchardt v. Allens, 1 Wall. 


(U. S.) 359, 17 L. ed. 642; Flash v. 
American Glucose Cc., 38 La. Ann, 4; 
Randall v. Kehlor, 60 Me. 37, 11 AmR 
169; Nelson v. Cowing, 6 Hill GNGEE) 
336. Y 

{a] Perishable goods.— A factor 
has implied authority to warrant that 
syrup which he sells will keep good 
for a certain period of time. Flash 


vy. American Glucose Co., 38 la. 
Ann, 4. 
35. Argersinger v. MacNaughton, 


114. N. Y. 535, 21 NE 1022, 11 AmSR 
687; Pickert v. Marston, 68 Wis. 465, 
32 NW 550, 60-AmR 876. 

[a] Where a warranty is not cus- 
tomarily given unless the character 
or quality of the goods consigned to 
nim is communicated by the con- 
signors, it is the business of the fac- 
tor to ascertain what they are in that 
respect and put them upon the mar- 
ket only as such; and when he goes 
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tions to that effect, he has no authority to warrant 
that the goods shall remain sound for an indefinite 
period of time,*¢ and under conditions endangering 
their soundness.*7 If he makes an unauthorized war- 
ranty he will be personally hable for its breach.%® 

[§ 23] 7. To Insure.*®. A factor has the power 
to insure the goods consigned to him,*® and may do 
so in his own name,*! and insurance effected by him 
enures to the benefit of the principal.*” But a prom- 
ise by a factor that he will write to his principal to 
get insurance done does not bind the principal to 
insure. ' 

[§ 24] 8. To Reship.** As a general rule goods 
consigned to a factor for sale are to be sold in the 
market to which they are shipped and where the fac- 
tor transacts his business, and he has no implied 
authority to reship them to another market for sale 
there.*° A reshipment, however, may be authorized 
by custom or usage,*® or such authority may be 
implied from the circumstances of the particular 
case.*7 

[§ 25] 9. To Collect or Receive Payment *°— 


FACTORS 


\ fgg 29-95 


a. In General. In the absence of restrictions, a 
factor who sells goods intrusted to his possession 


-for that purpose has implied power to receive pay- 


ment,? and to give a receipt and discharge to the 
purchaser;°° and a payment to the factor is binding 
on the principal, although the factor misappropriates 
the funds.®+ But power in the factor to collect does 
not prevent the principal from controlling the col- 
lection,®? or the purchaser from paying to the prin- 
cipal in spite of the objection of the factor,®? espe- 
cially where the principal’s contract with the factor 
provides that payment shall be made to the prin- 
cipal,°* and subject to the right of the factor to be 
protected to the extent of his hen, the principal may 
order payment to be made to himself and not to the 
factor,°> and in such a case a subsequent payment 
to the factor does not relieve the purchaser from lia- 
bility to the principal.®® 

Under del credere commission. In the absence of 
intervention. by the principal, a del credere factor 
may collect from purchasers the amount due.®? But 
the fact that a factor has sold goods under a del 


beyond that he is not, as between 46. Wallace v. Bradshaw, 6 Dana) given for goods sold on credit. West 
him and his principal, within the au-| (Ky.) 382. — Boylston Mfg. Co. v. Searle, 15 Pick. 
thority presumptively conferred by 47. Phillips v. Scott, 48 Mo. 86, | (Mass.) 225. 
the latter upon him. Argersinger v.|97 AmD 369; McMorris vy. Simpson, 51. Allen y. Pierce, 1 Dane Abr. 
MacNaughton, 114 N. Y. 535, 21 NE |21 Wend. (N. Y.) 610. (Mass.) 612. 
1022, 11 AmSR 687. [a] Question for jury.—It is a 52. Kelly v. Munson, 7 Mass. 319, 


86. Randall vy. Kehlor, 60 Me. 387, |question for the jury, under all the |5 AmD 47, ‘ 
11 AmR 169. circumstances of the case to deter- 53. Golden v. Levy, 4 N. C. 141, 6 
37. Randall v. Kehlor, 60 Me. 37,| mine whether a factor has authority |AmD 555. But see Toland v. Murray, 
11 AmR 169; Upton y. Suffolk County |to ship goods to another market.|18 Johns, (N. Y.) 24 (holding that, 
Mills, 11 Cush. (Mass.) 586, 59 AmD|McMorris vy. Simpson, 21 Wend.| where a nonresident consigns goods 
163. (N. Y.) 610. for sale on his account, and the fac- 
{a] Illustration.—A factor for the 48. Duty as to collection see infra|tor sends them to defendants for 
sale of flour has no implied author-|§ 55. sale, defendants are bound to account 


ity to warrant that the flour will con- 
tinue sweet during a sea voyage. Up- 
ton vy. Suffolk County Mills, 11 Cush. 
(Mass.) 586, 59 AmD ,163. 

88. <Argersinger v. MacNaughton, 
114 N. Y. 5385, 21 NE 1022, 11 AmSR 
687. 

39. Duty as to insurance see infra 

45. 
es Shoenfeld v. Fleisher, 73 Ill. 
404; B. F. Sturtevant Co. v. Cumber- 
land, etc. Co., 106 Md. 587, 68 A 
351, 14 AnnCas $75. 

41. A@tna Ins. Co. v. Jackson, 16 
B. Mon. (Ky.) 242; B. F. Sturtevant 
Co. v. Cumberland, ete., Co., 106 Md. 
587, 68 A 351. 14 AnnCas 675; Waters 
v. Monarch F., etc., Assur. Co.,5 EK. & 
B. 870, 85 ECL 870, 119 Reprint 705. 

Insurable interest of factor in 
goods generally see Fire Insurance 
§ 5;, Marine Insurance [26 Cyc 558]. 


' 42. Johnson vy. ‘Campbell, 120 
Mass, 449. : 
43. Randolph v. Ware, 3 Cranch 


CUres:) 503, 2 L. ede 512, 
. 44. Duty as to place of sale see 
infra § 48. 

45. Ala.—Comer v, Way, 107 Ala. 
300, 19 S 966, 54 AmSR 93. 

Ark.—Coyne y. Leslie, 181 Ark. 435, 
199 SW 379. 

. Cal.—Pugh v. Porter Bros. Co., 118 
,;Cal. 628,.50 P 772. 

Tll.—Phy v. Clark, 35 Ill. 377. 

Ky.—Wallace v. Bradshaw, 6 Dana 
382; Fatman v. Brown 1 Ky. Op. 490. 
. Me.—Marr v. Barrett, 41 Me. 403. 

Mo.—Phillips vy. Scott, 43 Mo. 86, 
97-AmD 369. 

. Nebr.—Burke vy. Frye, 44 Nebr. 223, 
62 NW 476; Housel v. Thrall, 18 Nebr. 
484, 25 NW 612. 

IN. Y.—Weidner vy. Olivit, 108 App. 
Dive.122,,96 NYS 37 [aff 188 MN. -Y. 
611 mem, 81 NE 1178 mem]. 

Oh.—Grieff v. Cowguill, 2 Disn. 58, 


°138 Oh: Dec. (Reprint) 37. 
. Tex.—Wootters v. Kaufman, 73 
Tex. 395, .11 SW 390; Wootters v. 


Kauffman, 67 Tex. 488, 3 SW 465; 
Kauffman v.. Beasley, 54 Tex. 5638; 
Kaufman v. Edwards, 2 Tex. Unrep. 
Cas. 132. 

Eng.— Catlin v. Bell, 4 Campb. 183. 


49. U.S—In re Rabenau, 118 Fed. 
471; Adams v. Fraser, 82 Fed. 211, 27 
CCA 108. 

Kan.—Kane v. Barstow, 42 Kan. 
465, 22 P 588, 16 AmSR 490. 

Ky.—Robinson v, Corsicana Cotton 
Factory, 124 Ky. 485, 99 SW 305, 30 
KyL 580, 102 SW 869, 31 KyL 527, 
8 LRANS 474,14 AnnCas 802; Graham 
oer ne eek 8 Bush+ 12,05 Ky: Op. 
495. 

Me.—Traub vy. Milliken, 57 Me. 68, 
2 AmR 14. 

Mass.—Clark vy. Murphy, 164 Mass. 
490, 41 NE 674; West Boylston Mfg. 
Co. vy. Searle, 15 Pick. 225; Goode- 
now v. Tyler, 7 Mass. 36, 5 AmD 
22; Van Staphorst vy. Pearce, 4 Mass. 
258; Allen vy. Pierce, 1 Dane Abr. 612. 

Mo.—Butler v. Dorman, 68 Mo. 298, 
30 AmR 795; Rice v. Groffmann, 56 
Mo. 434. 

N. Y—Higgins v. Moore, 34 N. Y. 
417; Davis vy. Reynolds, 48 HowPr 
210 [aff 5 Hun 651]; Corlies v. Cum- 
ming, 6 Cow. 181. 

N. C.—Golden y. Levy, 4 N. C. 141, 
6 AmD 555. 

Pa.—Seiple v. Irwin, 30 Pa. 513. 

EKng.—Baring v. Corrie, 2 B. & Ald. 
137, 106 Reprint 317; Blackburn v. 
Scholes, 2 Campb. 341; Coates v. 
Lewes, 1 Campb. 444; Drinkwater v. 
Goodwin, 1 Cowp. 251, 98 Reprint 
1070; Pickering v. Busk, 15 Hast 38, 
104 Reprint 758; Townsend y. Inglis, 
Holt. 278, 3 ECL 116; Thornton v. 
Meux, M. & M. 43, 22 ECL 467; Camp- 
i v. Hassell. 1 Stark. 233, 2 BCL 


[a] A payment to the factor’s ad- 
ministrator is no payment, as the 
authority of the factor does not 
descend to his administrator. Mer- 
rick’s Hst., 8 Watts & S. (Pa.) 402. 

50, Graham y. Duckwall, 8 Bush 
(Ky.) 12, 5 Ky. Op. 495: Traub v. 
Milliken, 57 Me. 63, 2 AmR 14; West 
Boylston Mfg. Co. v. Searle, 15 Pick. 
(Mass.) 225; Davis v. Reynolds, 48 
HowPr (N. Y.) 210 [aff 5 Hun 651]. 
And see cases supra note 49. 

[a] Discharge of note given by 
purchaser.—A factor may receive 
payment for and discharge a note 


to the factor for the proceeds and 
cannot retain them to satisfy a de- 
mand of their own against the non- 
resident). 

54. Duncan yv. Doll, 75 W. Va. 381, 
84 SE 792. 

[a] Application of rule.—Where a 
contract, whereby pianos are to be 
delivered by the owner to a consignee 
ata certain price, for the purpose of 
sale by the latter on the installment 
plan, provides for the taking of lease 
contracts from the individual pur- 
chasers, in the name of the con- 
signor, and the turning over of them 
and any rights thereunder to him, 
together with the cash received, and 
further provides that the consignor 
shall receive all first payments and 
secondhand instruments taken in ex- 
change, together with all subsequent 
payments until the agreed consign- 
ment price is fully paid, and contains 
no provision respecting the disposi- 
tion to be made of the lease contracts 
thereafter, the contract entitles the 
consignor to retain the lease con- 
tracts and collect all money due and 
payable by the purchaser; such con- 
tract does not imply that after a 
sum equal to the consignment price 
is paid the consignee is then to be the 
owner of the lease contract and en- 
titled to collect from the purchaser 
the balance of purchase money. 
ec v. Doll, 75 W, Va. 381, 84 SE 


55. Ky.—Graham vy. Duckwall, 8 
Bush 12. 

Me.—Edmond v. Caldwell, 15 Me. 
340; Titcomb v. Seaver, 4 Me. 542, 

Mass.—Kelley v. Munson, 7 Mass. 
319, 5 AmD 47; Kinder v. Shaw, 2. 
Mass, 398. 

N. Y.—Duguid v. Edwards, 50 Barb. 
288; Merrill v. Thomas, 7 Daly 393; 
Davis v. Reynolds, 48 HowPr 310 


[aff 5 Hun 651]: ; 
Pa. — Devereux y. Philadelphia 
Bank, 1 Phila. 477. 
Eng.—Morris v. Cleasby, 1 M. & S. 
576, 105 Reprint 215. 
56. Kinder v. Shaw, 2 Mass. 398. 


And see cases supra note 55. 
57. Miller v. Lea, 35 Md. 396, 6 


For later cases, developments and changes in the law sec cumulative Annotations, same title, page and note number, 


-§§ 25-80] 
eredere commission does not deprive the principal 
of his right to collect the proceeds of such goods 
directly from the purchaser,®*’ and it has been held 
that when the principal appears, the right of the 
agent to receive payment ceases,°® although this rule 
has been limited to the extent that the principal can- 
not deprive the factor of the right to collect and 
sue on such debts in his own name save by relieving 
him of liability on the guaranty. 

[§ 26] b. Medium of Payment.*t As a general 
rule a factor has no authority to receive in payment 
anything except lawful money,*®? unless there is spe- 
cial authority or a usage of trade otherwise ;°* he can- 
not take in payment depreciated currency,®* or that 
which is worthless and void.*® Nor can payment be 
made by a surrender of the factor’s own check,*® 
unless the principal is not disclosed, and the sale is 
in the name of the factor.®" 

Commercial paper. Where a factor sells on credit 
he may take a note in his own name, in payment,®® 
and if he exercises reasonable diligence in ascer- 
taining the financial responsibility of the purchaser, 
or of the maker or indorser of the note he will not 
be personally liable.6® But although there is au- 
thority to receive payment in notes, the principal is 
not obliged to accept notes for goods not sold;*° 
AmD 417. But see Scrimshire v. 


Alderton, Stra. 1182, 93 Reprint 1114 


(where the jury considered that in|small discount, 
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in the United States which were ac- 
cepted and sold by the factor at a 
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nor where the factor is to account in satisfactory 
bank notes, is he obliged to accept notes of third 
persons, not shown to be either bank notes or sat- 
isfactory.“ Where it is the practice of factors to 
sell the goods of several principals together, a fac- 
tor in such a case may take the note of the pur- 
chaser for»the whole lot.7? 

[§ 27] 10. To Extend Time of Payment. A 
factor has no implied power after a sale of goods 
on credit to extend the time of payment,’ and if 
he does so, without the principal’s consent, he be- 
comes personally liable to his principal for any loss 
resulting therefrom."* 

[§ 28] 11. To Submit to Arbitration.7> A fac- 
tor has no implied power to submit to arbitration 
claims arising out of sales or purchases made by 
him on behalf of his principal.7® 

[§ 29] 12. To Compromise Claims.77 A factor 
has no implied power to compromise a claim for the 
purchase price of the goods sold,’* or a claim 
against his principal.7® But a consignee on a joint 
account with the consignor may compromise a claim 
arising upon a sale of the goods consigned so as to 
bind the consignor, if the compromise is reasonable 
and made in good faith.8° 


[§ 30] 13. To Rescind Sale.8: A factor who 
Cow in€Nvay. ad Sis 

73. Douglass vy. Bernard, Anth. 

and where it was|N. P. (N. Y.) 278; Hairston v. Med- 


the case of a sale by a del credere 
agent, the purchaser was responsi- 
ble to the agent exclusively, and 
that a payment to the agent dis- 
charged the purchaser, even though 
the agent was insolvent, and the 
principal had notified the purchaser 
not to pay him, although this finding 
was contrary to the opinion of the 
court). 

[a] Application of rule.-—Where a 
del credere agent consigns goods to 
subagents to be sold for him, and be- 
fore the credit given has expired the 
subagents become insolvent, and the 
del credere agent brings suit against 
the purchaser for the amount due, he 
may recover, and the fact that the 
real owner of the goods might have 
an action for the price against the 
purchasers does not affect such right 
of the del credere agent, where the 
owner has taken no_ steps indicat- 
ing an intention to collect on his own 
aceount. Miller v. Lea, 35 Md. 396, 
6 Am?D 417. ; 

58. U. S—Thompson vy. Perkins, 
23 F. Cas. No. 13,972, 3 Mason 232. 

Me.—Titcomb v. Seaver, 4 Me. 
542. ; 

Mass.—Swan v. Nesmith, 7 Pick. 
220, 19 AmD 282. 

N. Y.—Moore v. Hillabrand, 37 Hun 
491: Merrill v. Thomas, 7 Daly 3935 
Gindre v. Kean, 7 Misc. 582, 28 NYS 
4, 31 AbbNCas 100. ¢ 

eer aie oe an, a5 Smith, 2 Coldw. 
474, 88 AmD 604. 

59. Leverick v. Meigs, 1 Cow. 
(N. Y.) 645; Balderston v. National 
Rubber Co., 18 R. I. 338, 27 A 507, 
‘49 AmSR 772. ; 

60. Commercial Nat. Bank v. Heil- 
pronner, 108 N. Y. 439, 15 NE 701. 

61. Medium of paymeat generally 
see Payment [30 Cve 1187 et seq]. 

62. Thomas v. Thompson, 19 La. 
Ann, 487; Sangston v. Maitland, 11 
Gill & J. (Md.) 286. But see Laus- 
satt v. Lippincott, 6 Serg. & R. (Pa.) 
986. 392, 9 AmD 440 (where the court 
said: “He may recéive in payment, 
notes, or any kind of property’’). 

63. Greenleaf v. Moody, 13 Allen 
(Mass.) 363 (where a factor during 
the Civil War shipped goods to New 
Orleans for sale and sold a portion 
to the military officers of the United 
States for cash and the remainder 
was seized by military authority and 
the officers refused to make payment 
except in certificates of indebtedness 


shown that the factor acted in good 
faith and according to the trade 
usage at that time and it appeared 
that to obtain the payment for the 
goods in specie would not have been 
worth the expense). 


64 Dunnell v. Mason, 8 F. Cas. 
No. 4,179, 1 Story 543; Thomas v. 
Thompson, 19 La. Ann. 487 (Con- 


federate notes). 

[a] Application of rule.—Where 
a factor on a del credere commission 
sells goods for his principal at a 
certain price, and afterward, upon 
the suspension of specie payments in 
the state, receives payment in bank- 
notes of the state banks at a depre- 
ciated value, he must account for the 
full price at the specie or par value. 
Dunnell v. Mason, § F. Cas. No. 4,179, 
1 Story 543. 

{b] A factor with instructions to 
sell for gold cannot discharge his 
liability to his principal by account- 
ine for the proceeds iu depreciated 
eurreney although the currency 1s a 
legal tender. Poindexter v. King, 21 


La. Ann. 697. ; 
65. Sangston v. Maitland, 11 Gill 
& J. (Md.) 286. 
66. Underwood v. Nicholls, 17 C. B. 


239, 84 ECL 239, 139 Reprint 1062. 

67. Traub v. Milliken, 57 Me. 63, 
2 AmR 14. 

6g. Ala.—Goldthwaite v. McWhor- 
ter, 5 Stew. & P. 284 

Conn.—Leach_  V. 22 
Conn, 404. 

Me.—Greely v. Bartlett, 1 Me. 172, 
10 AmD 54. ; 

Mass.—Goodenow v. Tyler, 7 Mass. 
36, 5 AmD 22. 

N. Y.—McKinistry v. Pearsall, 3 
Johns, 319. é 

Okl.—People’s Bank v. Frick (Oxo 
13 Okl, 179, 73 P 949, 951. 

69. See infra § 53. 

70, Childs v. Waterloo Wagon Co., 
37 App. Div. 242, 57 NYS 520 [aff 
167 N. Y. 576 mem, 60 NE 1108 mem]. 

71, Childs v. Waterloo Wagon Co., 
37 App. Div. 242, 57 NYS 520 {aft 
167 N. Y. 576 mem. 60 NE 1108 
mem]. . rf 

72, Hamilton v. Cunningham, 11 
F. Cas. No. 5,978, 2 Brock. 350; Leach 
vy. Beardslee, 22 Conn. 404; Hapgood 
vy. Batcheller, 4 Mete. (Mass.) 573, 
West Boylston Mfg. Co. v. Searle, 15 
Pick. (Mass.) 225; Chesterfield Mfg. 
Co. v. Dehon, 5 Pick. (Mass.) 7, 16 
AmD 367; Corlies v. Cumming, 6 


 Beardslee, 


ley, 1 Gratt. (42 Va.) 96. 


74. Richardson vy. Weston, 4 Mart, 
N. S. (la.) 244; Hosmer v. Beebe, 2 
Mart. N. S. (La.) 368; Douglass v. 


Bernard, Avithi: Neve. iGN yA Ys) ta oe 
Aga v. Medley, 1 Gratt. (42 Va.) 
_ Assumption of debt generally see 
infra §§ 56, 57. 

75. See generally Agency § 302. 

Arbitration and award generally 
aS Arbitration and Award 5 C. J. 
p 


76. Ingraham v. Whitmore, 75 Ill. 
24; Carnochan v. Gould, 17. S..Cc. L. 
179, 19 AmD 668. But see Curtis v. 
Barclay, 5 B. & C. 141, 11 ECL 402, 
108 Reprint 52 (where a reference to 
arbitrators was held not to be an 
improper step in proceedings by the 
factor to recover the goods or their 
proceeds). 

[a] Thus a factor cannot bind his 
principal by submitting to arbitra- 
tion a claim for damages arising 
out of an alleged breach of an im- 
plied warranty of the quality of the 
thing sold. Carnochan v. Gould, 17 
S.. Cr. 179,519 AmD: 668: 


77. See generally Agency §§ 277, 
298-301. 
78. Greenleaf v. Moody, 13 Allen 


(Mass.) 368; Blackman y. Green, 24 
Vt. 17. But see Gorman v. Wheeler, 
10 Gray (Mass.) 362 (holding that a 
factor did not become personally lia- 
bl» for the debt by proving a note 
taken for the purchase price under 
the insolvent laws, where he had 
given the principal reasonable notice 
of the insolveney of the purchaser 
and used reasonable care and skill in 
the matter, although the consignor 
was a nonresident and his claim 
therefore would not have been barred 
by the discharge in insolvency). 

79. Monnet v. Merz, 127 N. Y. 151, 
27 NE 827. \ 

[a] Tlustration.—In an action by 
a foreign principal against a domes- 
tice factor for an accounting, the fac- 
tor was not entitled to a credit for 
a sum paid to the government in 
compromise of a suit by the govern- 
ment to recover the penalty for an 
undervaluation of the goods con- 
signed. Monnet v. Merz, 127 N. Y. 
151, 27 NE 827. 

80. Cunningham y. Littlefield, 1 
Edw. (N. Y.) 104. 

81. See generally Agency §§ 242, 
43. 
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has effected a sale and delivered the goods and 
remitted the proceeds to his. principal has no power 
to rescind the contract of sale,®? but he may rescind 
a sale which he is unable to complete.®* 

EB. Ratification or Repudiation. 
cordance with the doctrine of ratification or repu- 
diation as applied to agents generally,®* the princi- 
pal cannot ratify an act which is not done on his 
behalf or in his name;*> but where the factor does 
acts on the principal’s behalf or in his name, with- 
out proper authority therefor, the principal may 
either repudiate such acts 8° or he may ratify them, 
in which ease the rights, duties, and liabilities of all 
persons concerned are as effectively established as 
if the acts ratified had been fully authorized in the 
beginning,®? except that the ratification cannot oper- 


[§ 31] 


FACTORS 


persons.88 


In ac- 


= } 


~ 


[§§ 30-31 


If the factor disobeys his instructions, 
or otherwise exceeds his authority, the principal, as 
well as the other parties concerned become bound 
by, or are entitled to enforce rights growing out of, 
the factor’s acts, 1f the principal with a full knowl- 
edge thereof either expressly or impliedly approves 
it;8° it is not necessary that there should be any 
positive or direct confirmation of the factor’s acts,” 
and in some cases a presumption of ratification will 
arise from slight cireumstances.*! 
ance with the general rules of agency the principal 
ratifies the factor’s unauthorized acts, if he ac- 
quiesces therein, as by failing to disprove them 
within a reasonable time after notice thereof ;%? or if, 
with a knowledge of the facts, he accepts the benefit 
of advances made by the factor,®* or receives and 


Thus in accord- 


ate to the prejudice of intervening rights of third | accepts the proceeds or other benefits of the sale,°* 


32. -Smith v. \Riee, 17 S. GC. lL. 648; 

83. Macaulay v. Palmer, 125 N. Y. 
7142, 26 NE 912. 

[a] Inability to complete sale.— 
Where cotton is sold by factors on 
condition that they obtain a permit 
from the military authorities to re- 
move the cotton, which is never ob- 
tained, and the purchaser paid the 
price, and the factors deposited it 
with a third person in accordance 
with the orders of the principal; on 
failure to secure the permit the fac- 
tors had the right to rescind the 
. sale and repay the price to the pur- 
chaser. Macaulay v. Palmer, 125 
N. Y. 742, 26 NE 912. 

See Agency §§ 77-146. 

85. Pemberton v. Price, etc., Piano 
Co., 144 Ky. 518, 139 SW 742. 

86. Faraldo v. Gumbel, 128 La. 
287, 54 S 821; State v. Edwards, 94 
Minn. 225, 102 NW 697, 69 LRA 667. 

87. U. S.—Bradley v. Richardson, 


ou: Cas, No. 1,786, 2) Blatcht. 343, 
23 Vt. 720. 

Ala.—-Bott v. McCoy, 20 Ala. 578, 
56 AmD 223. 

D. C.—Costikyan v. Sloan, 33 App. 
420. 

Ky.—Louisville Tobacco W are- 
house Co. v. Lee, 172 Ky. 171, 189 
Sw 16. 

Mo.—Smith v. Jefferson Bank, 120 
Mio; “A. 527%, 97° SW 247%: 

N. Y.—Rogers v. Kneeland, 10 
Wend. 218 [aff 13 Wend. 114]. 

Oh.—Frank v. Jenkins, 22 Oh. St. 


5975 

S. C—Sims v. Miller, 37 S. C. 402, 
16 SE 155, 34 AmSR 762. 

[a]: Auctioneer’s lien.—(1) Where 
the factor, with the knowledge and 
acquiescence of the principal, deliv- 
ers the goods to an auctioneer for 
sale at public auction, the principal 
will be deemed to have ratified the 
act. of the factor in so doing, and 
the goods will be liable to the 
charges of the auctioneer incident to 
such sale, and he will be entitled to 
a lien therefor; and a later shipment 
of goods also delivered by the factor 
to the auctioneer, but against the ex- 
press instructions of their principals, 
will also be liable to such charges 
and subject to such lien, where the 
principal does not notify the auc- 
tioneer of such instructions, but the 
goods are not liable for any charges 
or subject to any lien created by a 
secret agreement between the factor 
and the auctioneer, or for any money 
loaned by the auctioneer to the factor 
personally, in the belief that he is 
owner of the goods. Costikyan v. 
Sloan, 33 App. (D. C.) 420. (2) Right 
of auctioneer to lien generally see 
Auctioneers § 54, 

88. Smith v. Jefferson Bank, 120 
Mio. A. 628597 SW °247. 

89. U. S—Bell v. Cunningham, 3 
Pet. 69, 7 L. ed. 606; Hichel v. Saw- 
yer, 44 Fed. 845. 

Ga.—Wilson v. Frisbie, 57 Ga. 269. 

Ky.— Louisville Tobacco Ware- 


house vy. Lee, 172 Ky. 171, 189 SW 
16. 
La.—Howland v. Fosdick, 4 la. 


Ann. 556. 
Mo.—Smith y. Jefferson Bank, 120 


Mo. A. 527, 97 SW 247. 


N. Y.—Rogers y. Kneeland, 10 
Wend, 218. 

Tex.—Western Union Tel. Co. v. 
Reter, uiGive Ay, 160 ES VW. 1991; 9:92 
[quot Cyc]. : 

[a] Illustration. — A  consignor 


who, with full knowledge of the facts 
and uninfluenced by concealment or 
fraud on his factor’s part, author- 
izes the latter to sell at his discre- 
tion, thereby ratifies the action of 
the factor in having delayed the sale 
a very long time. Rice v. Brook, 20 


Fed. 611. 
[bj Acknowledgment of liability. 
—After sale made by a factor by 


sample contrary to instructions, the 
acknowledgment of liability by the 
principal, on the failure of the goods 
to comply with the sample, is a ratifi- 
cation of the sale. Rogers v. Knee- 
land, 10 Wend, (N. Y.) 218. 

[c] Promise to pay advances.— 
A promise by the principal to pay 
the balance of the advances over 
the price obtained for the goods is 
a ratification of the sale in violation 
of an instruction not to sell. Black- 
mar Vv. Thomas, 28 N. Y. 67. 

{d] Settling with factor.—Where, 
with knewledge that the factor has 
deviated from his instructions, the 
principal settles with him in full, 
he _ thereby ratifies the irregularity 
and cannot claim losses which he has 
sustained thereby. Wilson y. Fris- 
bie, 57 Ga. 269. 


90. Russell v. Wetmore, 3 NYLeg 
Obs 318. 

91. Russell v. Wetmore, 3 NYLeg 
Obs 8. 

92. U. S.—Feild v. Farrington, 10 
Wall. 141, 19 L. ed. 923; WHichel v. 


Sawyer, 44 Fed. 845; Dunbar v. Mil- 
ler 7 GN Cas INosi4,1305 16 Brocksrsb: 
Marshall v. Williams, 16 F. Cas. No. 
9,136, 2 Biss: 255; Norris v. Cook, 
18 BY Cas. Noe 10,5305, t "Curtie4ear 
Courcier v. Ritter, 6 F. Cas. No. 3,282, 
4 Wash. C. C. 549. 

Ala.—-Comer v. Way, 107 Ala. 300, 
19 S 966, 54 AmSR 96. 

Cal.—Kendall y. Earl, 5 Cal. Unrep. 
Cas. 3b at Prod: 

D. C.—Costikyan v. Sloan, 33 App. 
420. , 

Ga.—Byrne v. Doughty, 13 Ga. 46. 

Tll.— Searing v. Butler, 69 Ill. 575; 
MecGeoch vy. Hooker, 11 Ill. A. 649. 

Ky.— Louisville Tobacco Ware- 
house v. Lee, 172 Ky. 171, 182, 189 
SW 16 [cit Cyc]. 

La.—Kehlor v. Kemble, 26 La. Ann. 
713; Starr v. Zacharie, 18 a. 517; 
Flower v. Downs, 6 La. Ann. 538; 
Ward v. Warfield, 3 La. Ann, 468. 


te Pe v. Laws, 117 Mass. 
Miss.—Cotton y. Hiller, 52 Miss. 


7; Meyer v. Morgan, 51 Miss. 21, 24 


AmR 617. 
meal H.—Austin v. Ricker,.61 N. H. 


N. Y.—Hazard v. Spears, 2 Abb. 
Dec. 353; Jervis v. Hoyt, 2 Hun 637; 
Vianna v. Barclay, 3 Cow. 281. 


ey ae v. Suydam, 11 Oh. 
Pa.—Porter y. Patterson, 15 Pa. 
229; Geyer v. Deckler, 1 Yeates 486; 
Smedley vy. Williams, 1 Pars. Hq. 
Cas. 359. 
Tex.—Western Union Tel. Co. v. 
Peter, (Civ. A:) 160 SW 991 [quot 


Cyc]; Willis v. Thacker, 20 Tex. Civ. 
A. 233, 49 SW 128. 

Wash.—MeclIntosh y. Merchant, 40 
Wash., 477, 82 P 758; Allen v. Me- 
Allister, 39 Wash. 440, 81 P 927. 

Hnge.—Prince vy. Clark AaB. Ge 
186, 8 ECL 80, 107 Reprint 70. 

{a] Mllustrations.— (1) Where a 
factor sells the goods in violation 
of an instruction not to sell, a delay 
of nearly three months on the part 
of the principal to object to the sale 
is a ratification of such sale, where 
the principal also receives the pro- 
ceeds of the sale. Meyer v. Morgan, 
51 Miss, 21, 24 AmR 617. (2) Where 
a factor, after being unable to sell 
merchandise at the price asked by his 
principal, turns it over to another 
agent for the purpose of sale and 
informs his prineipal of what he has 
done, the principal, by failing to 
make any obections for more than 
six months thereafter, ratifies such 
act of his factor. McIntosh v. Mer- 
chant, 40 Wash. 477, 82 P 753. (3) 
A ratification of a sale in violation 
of an instruction to sell tor cash is 
made by the receipt by the principal, 
without objection, of the accounts of 
sales made on credit. Marshall v. 
WV EBams. 16 F. Cas. No. 9,136, 2 Biss. 


[b] Acts not amounting to ratifi- 
cation.— An omission to answer a let- 
ter from the factor acknowledging 
a breach of orders, or the omission 
to state to the factor, in a letter of 
complaint, that he will be held re- 
sponsible, is not per se a ratification 
of his conduct, but the question 
whether under such circumstances 2 
ratification ought to be presumed is 
a question of fact for the jury. Cun- 
ningham v. Bell, 6 F. Cas. No, 3,479, 
5 Mason 161. 

[c] What is a reasonable time 
within which a principal may dis- 
sent from an unauthorized sale de- 
pends upon the 
each particular case. 
terson, 15) Pas :229: 

Ratification by acquiescence gen- 
erally see Agency §§ 124-131. ‘ 

93. Bradley v. Richardson, 3 . 
ae No. 1,786,-2 Blatchf. 343, 23 Vt. 


94. U. S.—Richmond Mfg. Co. v. 
Suse 20 F. Cas. No. 11,802, 4 Mason 


Miss.—Meyer y. Mor an, 5 iss. 
21, 24 AmR 617. . 1 la 


Porter vy. Pat- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


circumstances of. 


le 


§§ 31-33] 


unless it is understood by both parties at the time of 
the receipt of the proceeds that the right of action 
against the factor is not to be affected;®* or if he 
draws the balance of an account rendered by the 
factor without objecting thereto,®* or if he sues to 
enforce the contract of sale.°* Where a ratification 
is made it must be of the whole transaction, the 
principal cannot ratify a part and repudiate the 
other part.?§ 

_ Further consignments. Where a factor violates 
his instructions and the principal notifies him that 
he will be held liable therefor, a subsequent consign- 
ment to the factor will not of itself constitute a 
ratification of such violation of instructions.%® 
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Knowledge of facts. As in other agencies,! in 
order that the subsequent conduct of the principal 
may constitute a ratification of the factor’s unau- 
thorized acts, it is necessary that the principal 
should have at the time a full knowledge of all the 
material facts,? and if he ratifies without such 
knowledge, he may after acquiring it, repudiate the 
transaction,* unless he is estopped to do so, as 
against a third person who would be prejudiced 
thereby. But it is not necessary in this connection 
that the factor should disclose facts of a general 
nature of which he may reasonably presume the 
principal has knowledge.® 


V. RIGHTS AND DUTIES AS BETWEEN FACTOR AND PRINCIPAL 


[§ 32] A. As Affected by Usage in General. As 
a corollary of the rule that a factor has implied 
power to transact the business of his principal in 
accordance with the general usage and custom of the 
market in which he acts,® his duties and liabilities 
to his principal are also governed by such usages 
or customs, and there is an implied contract on his 
part that the business shall be conducted in accord- 
ance therewith,’ unless he receives positive instruc- 
tions to the contrary ;® and if in the absence of such 


such usages or customs he ineurs no liability to his 
principal for any loss that may result therefrom,® 
unless the usage is contrary to the general law.?° 
[§ 33] B. Skill and Diligence Required in Gen- 
eral.1! A factor does not guarantee that he will not 
commit error,’* and is not bound to provide against 
extraordinary risks;'® but as the presumption is that 
the principal relies upon his sound discretion," it is 
his duty to exercise a reasonable degree of care, 


skill, and diligence in his employment, that is the 


instructions he acts in good faith in accordance with | same degree of care and diligence which a prudent 


Mo.—Smith v. Jefferson Bank, 120 
Mo. A. 527, 97 SW 247. 

N. Y.—Cobb v. Dows, 10 N. Y. 335. 
me oda vy. Suydam, 11 Oh. 
peor ae ernolds v. Fenton, 2 Phila. 
ae C.—Smith v. Boyce, 23 S. C. L. 

Tex.—Robinson y. Cleveland, (Civ. 
A.) 217 SW 171. 

But see Pugh vy. Porter Bros. Co., 
118 Cal. 628, 50 P 772 (holding that 
where no estoppel is pleaded by the 
factor, nor any issue of fact of that 
character submitted to the jury, the 
mere fact of the receipt by the prin- 
cipal of the accounts and proceeds 
of sales by the factor, ‘does not as 
a matter of law estop the principal 
from recovering damages sustained 
by reason of the factor’s negligence 
in failing to secure the best price). 

{a] MTllustration.—Where a factor 
sells cotton contrary to instructions 
for the purpose of increasing the 
margin for his security, and the 
owner accepts the proceeds of sale 
without an ex»vress or tacit under- 
standing that he is accepting such 
amount as a credit upon any dam- 
ages he may have sustained, he will 
be held to have affirmed the sale. 
Robinson v. Cleveland, (Tex. Civ. A.) 
247 SW: 171. 

‘Ratification by accepting benefits 
generally see Agency §§ 114-123. 

95. Smith v. Boyce, 23 S. Cc. L. 
248: Robinson vy. Cleveland, (Tex. 
Oia AD 217 SW ATE 

{a] Mlustration.—The acceptance 
of the proceeds does not effect a rati- 
fication if it is the express agreement 
or tacit understanding of the prin- 
cipal and the factor at the time of 
such acceptance that the payment 
leaves the principal’s right of action 
still subsisting and that it is to be 
taken only as an advance pro tanto 
on account of the prircipal’s dam- 
Smith v. Boyce,,23 S. C. L. 


Richmond Mfg. Co. v. Starks, 
20 Fy Cas. No. 11,802, 4 Mason 296; 
Woodward v. Suydam, 11 Oh. 360. 

[a] Drawing on the factor for a 
part of the price of an unauthorized 
sale is not. of itself a ratification. 
‘Loraine vy. Cartwright, 15 KF. Cas. 
No. 8,500, 3 Wash. C. C. 151. 

Potter, 12 Mart. 
(La.) 365. 


[a] Action for price.—An action 


by the owner of goods to recover 
their price and value from his fac- 
tor, who, without proper authority, 
had consigned them to a third per- 
son, is prima facie evidence of a 
ratificatien of the consignment, and 
estops the principal to deny the au- 
thority of his factor to make the con- 
signment, in an action by. the 
consignee against the principal to 
recover possession of the goods con- 
signed, of which the principal had in 
the meantime secured possession. 
Frank v. Jenkins, 22 Oh. St. 597. 
Ratification by suit generally see 


Agency §§ 132-134. 

98. Maxon v. Chaddock-Carney 
Saad Co., 195 Mich. 249, 161. NW 
Ot, 

Ratification in part generally see 
Agency §§ 99, 100 

99. Maggoffin v. Cowan, 11 La. 
Ann, 554. é 

1. See Agency §§ 93-98. 

2% UtS:'=—Norrist v. Cookie 18. a: 
Cas. No. 10,305, 1 Curt. 464; Courcier 
v. Ritter, 6 F. Cas. No. 3,282, 4 Wash. 
Cc, C. 549; Loraine v. Cartwright, 15 
F, Cas. No. 8,500, 3 Wash. C. C. 151. 

Ala.—Bott v. McCoy, 20 Ala. 578, 
56 AmD 223. 

Ga.—Byrne v. Doughty, 13 Ga. 46; 
Hardeman vy. Ford, 12 Ga. 205. 

Mass.—Amory v. Hamilton, 17 
Mass. 103. ; 

Minn.—State v. Edwards, 94 Minn. 
225, 102 NW 697, 69 LRA 667. 

Mo.—Smith v. Jefferson Bank, 120 
Mo. A. 527, 97 SW 247. 

N. Y.—Smith v. Tracy, 36 N. Y. 
TO. 

[a] Tlustrations.— (1) Where a 
factor sells below the price limited, 
the fact that the principal draws 
upon him for a part of the proceeds 
does not show a ratification of the 
sale, where the principal has no 
knowledge of the price for which the 
goods were sold. Loraine v. Cart- 
wright, 15 F. Cas. No. 8,500, 3 Wash. 
CG. CG. 151. (2) A delay on the part 
of the principal to notify the fac- 
tor that his act is unauthorized, 
where the factor does not inform the 
principal of the act until an election 
to approve or disapprove it will be 
attended with no advantage to the 
principal, gives the factor no right 
to construe the silence of the princi- 
pal as a ratification. Amory v. Ham- 
ilton, 17 Mass. 103. (8) The mere re- 
ceipt of the price by the principal is 
not a ratification of the factor’s un- 


authorized warranty of the qualit 
of the goods, if ine pringioal hoe a 
knowledge of such warranty. Smith 
V., Dracy, 36 IN Yo 79: ‘ 

8. Smith y. Jefferson Bank, 120 
Moz +A. °527, 97% SIWo 247: 

4. Smith vy. Jefferson Bank, 120 
Mo. A. 527, 97 SW 247. 

5. Norris v2 Cook, 18 YY Gas-Ner 
10,305, 1 Curt. 464. 

Duty to inform principal generally 
see infra § 43. 

6. See supra § 14. 

7. Brink v. Dolsen, 8 Barb. (N. Y.) 
37. 


8. Bliss v. Arnold, 8 Vt. 252, 30 
AmD 467. 

Duty to obey instructions see infra 
§§ 36-42. 

9. U. S.—Charlotte Oil, ete., Co. v. 
Hartog, 85 Fed. 150, 29 CCA 56; Dun- 
bar v. Miller, 7 F. Cas. No. 4,130, 1 
Brock. 85. 

Ga.—Willingham vy. Rushing, 105 
Ga. 72, 31 SE 1380. 

Ill.— Bailey v. Bensley, 87 Ill. 556; 
Phillips v. Moir, 69 Ill. 155; Kelley 
v. Maguire, 99 Ill. A. 317; Blandford 
v. Wing Flour Mill Co., 24 Ill. A. 596. 
mera aa mda v. Schwing, 6 B. Mon. 

Mass.—Goldsmith v. Manheim, 109 
Mass. 187; Greenleaf v. Moody, 13 
Allen 363; Potter v. Morland, 3 Cush. 
Se Clark v. Van Northwick, 1 Pick. 

Minn.—Davis v. Kobe, 86 Minn. 
214, 30 NW 662, 1 AmSR 663. 

N. Y.—Farmers’, etc., Nat. Bank v. 
Sprague, 52 N. Y. 605. 

Tex.—Vincent vy. Rather, 31 Tex. 
77, 98 AmD 516. 

{a] Grades of grain.—A factor is 
not responsible to his prineipal by 
reason of the established grade of 
grain being different in the market, 
where he is to sell from the grades 
at other places. Davis v. Kobe, 36 
Minn. 214, 30 NW 662, 1 AmSR 663. 

10. Western Union Cold Storage 
Co. v. Winona Produce Co., 197 TIl. 
457, 64 NE 496 [rev 94 Ill. A. 618]; 
Vincent v. Rather, 31 Tex. 77, 98 


wo 


AmD 516. 
11. Care, skill, and diligence re- 
quired of agents generally’ see 


Agency §§ 381-400. 

12. Justice v. Brock, 21 Wyo. 281, 
131P'38, 133e 1070: 

13. Johnson vy. Martin, 11 La. 
Ann. 27, 66 AmD 193. 

14. Wynne, etc., Co. v. Schnabaum, 
78 Ark. 402, 94 SW 50. 
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man would exercise in his own business; and conse- 
quently he is responsible to his principal for such 
losses, and for such only, as are incurred by reason 
of his failure to exercise such care, skill, and dili- 
gence,’ except where he acts without compensation, 
in which case it has been held he is liable only for 
If he acts in good faith with 
due diligence and skill in discharging his duties, he 
incurs no liability to his principal,” such as for 
losses due to errors of judgment,!8 or for ldsses 
from accidental causes which could not be prevented 
by reasonable skill and -diligence on his part.’ 
a factor is employed to sell goods in a foreign mar- 
ket he is not liable to the principal for the negli- 
gence and delay of the carrier, provided he exer- 
cises reasonable skill and ordinary diligence. in 
selecting the carrier and attending to the shipping 


gross negligence.?® 


of the goods.?° 
[§ 34] 


15. U. S.—Milwaukee Nat. Bank 
v. City Bank, 103 U. S. 668, 26 L. ed. 
417; Hichel v. Sawyer, 44 Fed. 845; 
Rice v. Brook, 20 Fed. 611; Evans 
¥. Potter, 2 F. Cas.-No. 4,569, 2 Gall. 
12; Burrill v. Phillips, 4 F. Cas. No. 
2,200, 1 Gall. 860; Kingston v. Wil- 
son, 14 F. Cas. No. 7,828, 4 Wash. 
C. C. 310; Marshall v. Williams, 16 
Ba iGas., No. 9,136, 2 ‘Biss. 255. 

Alla.—Foster y. Bush, 104 Ala. 662, 
16 S 625. 

Ark.—Burke v. Napoleon Hill Cot- 


ton Co., 184 Ark. 580, 202 SW 827; 
Wynne, ete. Co. v.0 Schnabaum, 78 
Ark. 402, 94 SW 50. 

Cal.—Bambridge v. Crane, . (A.) 
LEQ ATO. 

Ga.—Willingham v. Rushing, 105 
Ga. 72, 31 SE 130; Brown v. Clay- 
ton, 12 Ga. 564. 

Ill.— Foster v. Waller, 75 Ill. 464; 


Weaver v. Pover, 70 Ill. 567; Phillips 
v. Moir, 69 Ill. 155; Deshler v. Beers, 
32 Ill. 368, 83 AmD 274; Kelley v. 
Mapuire, 99 Ill. A. 3817; Darlington 
v. Fredenhagen, 18 Ill. A. 273. 

Ind.—Babeock v. Orbison, 25 Ind. 
75. 

Iowa.—Durant vy. Fish, 40 Iowa 
559; Bartle v. Phelps, 39 Iowa 498; 
Howe v. Sutherland, 39 Iowa 484. 

Ky.—Atkinson v. Burton, 4 Bush 
299 


La.—Johnson vy. ‘Martin, 11 La. 
Ann. 27, 66 AmD 193; Smith v. Ward, 
3 La. Ann. 76; Bogert v. Dorsey, 14 
La. 430. 

Me.—Stone v. Waitt, 31 Me. 409, 52 
AmD 621; Greely v. Bartlett, i Me. 
172, 10 AmD 54, 

Md.—Adams v. Capron, 21 Md. 186, 
83 AmD 566; Ewalt v. Harding, 16 


Mad. 160. 
Mass.—Savage vy. Birckhead, 20 
Pick.«167. 
Mich.—Hutchins v. Vinkemulder, 


187 Mich. 676, 154 NW 80. 

Minn.—Roberts v. Cobb, 76 Minn. 
420, 79 NW 540. : 

Mo.—Benedict v. Inland Grain Co., 
80 Mo. A. 449; Bernet v. Hockaday, 61 
Mo. A. 627. 

N. Y.—Heineman vy. Heard, 50 N. Y. 
ae. Jervis. vy... Hoyt, .2) Hun. 63%, 5 
Thomps. & C. 199; Linsly v. Carpen- 
ter, 27 N. Y. Super. 200; Milbank v. 
Dennistoun, 14 N. Y. Super. 246; 
Leverick v. Meigs, 1 Cow. 645; Drum- 
mond v. Wood, 2 Cai. 310. 

N. C.—Spruill v. Davenport, 116 
N. C. 34, 20 SE 1022; Govan v. Cush- 
ingw TONS Cin458)216<SH 619. 

S. C.—Dickson vy. Screven, 23 S. C. 
212; McCants v. Wells, 3S. C. 569. 

Tex.—Vincent v. Rather, 31 Tex. 
77, 98 AmD 516; Bouldin v. Atlantie 
Rice Mills Co., (Civ. A.) 86 SW 795; 


C. Duty to Be Loyal—l. In General. 
As in the case of other agents,?! it is the duty of a 
factor, in all transactions affecting the subject mat- 
ter of his agency, to act with good faith and loyalty 
for the protection and advancement of the interests 
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been said that 


If 


[§ 35]. 2 


Drumm-Flato Commn, Co. y. Union 
gies Corn ss Tex Civ, AL 587, Times WwW 

Wyo.—Justice yv. Brock, 21 Wyo. 
281, 131 P 38,183 P 1070. 

16. McLean y. Rutherford, 8 Mo. 
109. See also Bailments’ § 59. 

Degrees of negligence generally sce 
Negligence [29 Cye 422]. 

17. Chandler vy. Hogle, 58 Ill. 46; 
Bogert v. Dorsey, 14 La. 430; Jervis 
V. Hoy t,320 MuneiGNi 63%. Van 
Alen y. Vanderpool, 6 Johns. (N. Y.) 
69, 5 AmD 1.92. 

18. Leverick v. Meigs, 1 Cow. 
(N. Y.) 645; Van Alen y. Vanderpool, 
6 Johns. (N. Y.) 69,.5 AmD 192; 
Liotard v. Graves, 3 Cai. (N. Y.) 226; 
Webster v. Richardson, 55 Tex. Civ. 
AS WSL = 1L9 )-SWie 142-0) Moore nv, 
Mourgue, Cowp. 480, 98 Reprint 
1197. See also infra § 46. 

19. Gunn vy. Knoop, 73 Ga. 510; 
Gillet v. Theal, 16 La. 46; Lamoureau 
v. Fowler, 2 La. 174; Huguenin ‘v. 
Ihegare, 45,-S), CC; as, 2042 

[a] Loss by fire.-—Where a price 
is agreed upon for certain cotton, 
which is neither weighed ner deliv- 
ered on Saturday, the day of the sale, 
and on the night of Tuesday the cot- 
ton is consumed by fire without any 
other fault or neglect of factor but 
the alleged fault of failing to deliver, 
he is not liable to the consignor for 
the value of the cotton. Lamoureau 
v. Fowler, 2 La. 174. 


20. McCants v. Wells, 4 S. C. 381. 
21. See Agency §§ 353-369. 
22. U.S.—Stirneman vy. Smith, 100 


fed. 600, 40 CCA 581; Hichel v. Saw- 
yer, 44 Fed. 845; Rice v. Brook, 20 
Fed. 611; Evans y. Potter, 8 KF. Cas. 
No. 4,569, 2 Gall. 12; Burrill v. Phil- 
lips, 4 F. Cas. No. 2,200, 1 Gall. 360. 

Ark.—Burke y. Napoleon Hill Cot- 
ton Co., 134 Ark. 580, 202 SW 827. - 

Ga.—Willingham y. ‘Rushing, 105 
Ga. 72, 31 SE 130. 
ek v. Orbison, 25 Ind. 
La.—Lesesne v. Cook, 16 La. 58. 
Md.—Keighler v. Savage Mfg. Co., 
12, Md. 383, 71 AmD 600. 

Mo.—Benedict vy. Inland Grain Co., 
80 Mo. A. 449. 

N. C—Govan vy. Cushing, 111 N. @. 
458, 16 SE 619. 

Wyo.—Justice v. Brock, 21 Wyo. 
28,0 181 P< 38,9183) BP 1070. 

[a] Utmost good faith—“A fac- 
tor is required to act with the utmost 
good faith toward his principal ‘in 
the discharge of his duties.” Govan 
Vv. Gushing; 1b. NaeC. 458,. 46m 106 
SE 619. 


23. Keighler v. Savage Mfg. Co., 
12 Md. 383, 71 AmD 600. And see 


‘rn 


‘ 


of his principal,?2 and so sedulously is this prin- 
ciple guarded that all the factor’s acts which tend 
to violate this duty are 1egaided as tvauds upon the 
confidence bestowed upon him,?* although it has 


if no actual fraud is chargeable 


against him, his conduct should receive a liberal and 
favorable construction.** 
principle the factor cannot place himself in any 
position which is antagonistic to his relation as 
agent for his principal,*> as by acting in the same 
transaction for both his prineipal and the buyer,?® 
unless it is clearly understood between the parties 
that he may do'so.2*7 

Making profit out of agency. A factor cannot 
deal with the subject matter of his agency so as to 
make a profit out of it for himself in excess of his 
lawful compensation, and if he does so he may be 
compelled to account to his principal for all the 
benefits or profits so acquired.?8 
Sale to Himself. In accordance with 
the general rule of agency prohibiting an agent au- 
thorized to sell from purchasing for himself 2° un- 
less the principal, with full knowledge of the facts, 


In accordance with this 


cases supra note 22, 


24. Drummond y. Wood, 2 Cai. 
NSW)» 810, 
25. Gordon y. Goodrich, 11 La. 


Ann, 410; Britton vy. Ferrin, 171 N. Y. 
235, 63 NE 954. 

26. Besley v. Moon, 7 Ill. A. 415. 

27. Talcott v. Chew, 27 Ked. 273. 

28. U. S.—Hammond y. Olmstead, 
10. Fed. 223. 

Kan.—Thayer v. Hoffman, 53 Kan. 
(235 ‘Sate. dae 

La.—Poindexter y.. King, 2%--Way 
Ann. 697; Payne v. Waterson, 16 la. 
Ann, 239; Denson y. Stewart, 15 La. 
Ann. 456; Brander vy. Lum, 11 Ia. 
Ann. 217. 

Md.—Keighler vy. Savage Mfg. Co., 
12. Md. 383, 71 AmD 600. 

Minn.—State v. Mdwards, 94 Minn. 
225, 102 NW 697, 69 LRA 667. 

N. J.—Vandyke vy. Brown, 8 N. J. 
Iq. 657 [rev on other grounds 8 N. J. 
Eq. 795, 55 AmD 250]. 

N. Y.—Britton v. Ferrin, 171 N. Y. 
235, 63 NE 954 [aff 57 App. Div. 622, 
67 NYS 1129]; Hidden vy. Waldo, 55 
N. Y. 294 [rev 7 AlbLJ 79]; Guy v. 
Oakley, 13 Jonns. 332. 
mee C.—Mealor vy. Kimble, 6 N. CG. 


Va.—Alexander y. Morris, 3 Call. 

(7_Va.) 89. 

Wis.—Gaveney vy. Gates, 68 Wis. 
Where a 


1, 31 NW 2238. 
{a] Ilustrations.—(1) 

factor instructed to sell goods which 
are inferior to his own sells instead 
his. own at a higher price than he 
could then get for that of his prin- 
cipal, saying that he will let his 
principal have the benefit of the sale, 
and subsequently sells his principal's 
goods at a still hisher price, he is 
bound to aecount for the latter price, 
although he acts in good faith. 
Mealor v. Kimble, 6 N. GC. 272. (2) 
Where the factor sells goods at a 
higher price than that fixed by his 
principal, the whole price obtained 
belongs to the principal. Denson vy. 
Stewart, 15 La. Ann. 456, 

_[b] Buying up debts against prin- 
cipal. A _ factor cannot buy up debts 


[§§ 33-35. 


due by the principal at a discount. 


and claim eredit in his account for 
their nominal value. Alexander v. 
Morris, 3 Call. ¢% Va.) 89: 

{c] Bounty money.—If a factor 


receives bounty money given by the - 


government to the imperter, 
cipal will be éntitled to 
v. Surman, Willes 400, 
123'5: 

Duty of agent to account for profits 
of agency generally see Agency 
§§ 356, 357. 

29. See Agency §§ 358-360. 


_the prin- 
it.» Seott 
125 Reprint 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


B 


oi 


§§ 35-36] 


consents to the transaction, a factor cannot purchase 
for himself the goods or merchandise which the 
principal leaves with him for sale,?° and this rule 
applies even though the factor purchases at the price 
fixed by the principal,*! or even though he purchases 
to save himself from loss on advances made upon the 
goods;** nor can he sell to a partnership of which 
Where a factor sells to himself 
the sale is prima facie voidable,** and the principal 
may either ratify the sale, and recover from the fac- 
repudiate it and 
recover the actual value of the goods.*® 
tor, after purchasing the goods himself, resells at 
an increased price, the principal may require him to 
account for what he has received on the resale.®” 
[§ 36] D. Duty to Obey Instructions **—1. 


he is a member.*? 


tor, as purchaser,?> or he may 


30. Ky.—Sutton v. Kiel Cheese, 
etc., Co., 155 Ky. 465, 159 SW 950. 

Md.—Keighler v. Savage Mfg. Co., 
12 Md. 383, 71 AmD 600. 

Mass.—Wadsworth  v. 118 
Mass. 44. 

Minn.—State v. Edwards, 94 Minn. 
225, 102 NW 697, 69 LRA 667; Tilleny 
/ poke eae age 46 Minn. 256, 48 NW 
woe H.—Martin vy. Moulton, 8 N. H. 

Ss. C.—Sims v. Miller, 37 S. C. 402, 
16 SE 155, 34 AmSR 762. 

{a] “The reason for the rule is 
that if a... factor were permitted 
to buy from and sell to himself there 
would be combined in him the in- 
compatible relations of purchaser 
and seller, and an interest adverse 
to that of his principal would be 
ereated such as would ordinarily lead 
to a violation of his duty as agent.” 
Sutton v. Kiel Cheese, ete., Co., 155 
Ky.. 465, 469, 159 SW 950. 

31. Tilleny v. Wolverton, 46 Minn. 
256, 48 NW 908; Porter v. Woodruff, 
S60.N. 0, 25g... 174. 

32. Sims v. Miller, 37 S..C. 402, 
16 SE 155, 34 AmSR 762. 

33. Martin v. Moulton, 8 N. H. 
504. 

34. Cleveland Grain Co. v. Vant, 
171 Ill. A. 104; Sutton v. Kiel Cheese, 
etc., Co., 155 Ky. 465, 159 SW 2503 
Tilleny v. Wolverton, 46 Minn. 256, 


Gay, 


48 NW_ 908. 

85. Sutton v. Kiel Cheese, etc., 
Co., 155 Ky. 465, 159 SW 950; Wads- 
worth v. Gay, 118 Mass. 44; Sims 


vy. Miller, 37 S. C. 402, 16 SE 155, 
34 AmSR 762; Western Union Tel. 
Co. v. Peter, (Tex. Civ. A.) 160 SW 
991 [quot Cyc]. 

36. Sutton v. ee org ie Co's 
155 Ky. 465, 159 S ; Sims v. 
Miller. 37 Ss Cc. 402, 16 SE 155, 34 
AmSR 762. : 

37. Tilleny v. Wolverton, 46 Minn. 
256, 48 NW 908; Martin v. Moulton, 
*2 N. H. 504. 

38. Duty of obedience to instruc- 
tions generally see Agency §§ 370-— 


880. 
88%. See infra §§ 38-42. 
33sl4. . §—Feild v. Farrington, 
10 Wall. 141, 19 L. ed. 923; Brown Vv. 


McGran, 14 Pet. 479, 10 L. ed. 550; 
Bell v. Cunningham, 3 Pet. 69, 7 L. 
ed. 606 [aff 6 F. Cas. No. 3,479, 5 
Mason 161]; Hall v. Leigh, 8 Cranch 
50, 3 L. ed. 484; Heffner v. Gwynne- 
Treadwell Cotton Co., 160 Fed. 635, 
87 CCA 606; Foerderer_ Vv. Trades- 
men’s Nat. Bank, 107 Fed. 219, 46 
CCA 243; Hichel_ v. Sawyer, 44 Fed. 
845; Levison v. Balfour, 34 Fed. 382, 
13 Sawy. 223; Chapin _v. Siger, 5 
F. Cas. No. 2,600, 4 McLean 378; 
Dunbar v. Miller, 7 F. Cas. No. 4,130, 
1 Brock. 85; Kingston v. Kincaid, 14 
F. Cas. No, 7,822, 1. Wash. c. C. 454; 
Loraine v. Cartwright, 15 F. Cas. 
No. 8,500,.3 Wash. C. ©. 151; Mar- 
‘shall v. Williams, 16 Cas. No. 9,136, 
Biss. 255. 

- Conn._Weed -y. Adams, 37 Conn. 
37 


8. 
Ga.—Hatcher v. Comer, 73 Ga. 418; 
Gray v. Bass, 42 Ga. 270; Heinkin 


FACTORS 


General Rule. 


If the fac- 


vy. Barbrey, 40 Ga. 249; Day v. Craw- 


ford, 13 Ga. 508; ‘Hardeman y. Ford, 


12 Ga. 205; Frost v. Powell, 10 Ga. 

A. 95, 72 SE 719. 

» Jll—Larminie v. Carley, 1i4 Ill. 

196, 29 NE 382; Jones v. Marks, 40 

ae 313; Rollins v. Duffy, 18 Ill. A. 
jund-—Rapp v. Grayson, 2 Blackf. 
Ky. -— Louisville Tobacco Ware- 


oe Co. v. Lee, 172 Ky. 171, 189 SW 

Iia.—Copes v. Phelps, 24 La. Ann. 
562; Poindexter v. King, 21 La. Ann. 
gee Maggoffin vy. Cowan, 11 La. Ann. 

Md.—Curtis v. Gibney, 59 Md. 131. 

Mass.—Maynard vy. Pease, 99 Mass. 
555; Greenleaf v. Moody, 13 Allen 
363; Dwight v. Whitney, 15 Pick. 179. 

Miss.—Cotton v. Hiller, 52 Miss. 7. 

Mo.—Sigerson v. Pomeroy, 13 Mo. 
626; Switzer v. Connett, 11 Mo. 88; 
Singer Mfg. Co. v. Hudson, 4 Mo. 
A. 1465. 

N. H.—Frothingham v. Everton, 12 
Nee 239- 

N. M.—Goesling v. Gross, 15 N. M. 
Ot PLAS NPL e608. 

N. Y.—Hilton v. Vanderbilt, $2 
N. Y. 591; Scott v. Rogers, 31 N. Y. 
676, 4 Abb. Dec. 157; Millbank v. Den- 
nistoun, 21 N. Y. 386, 19 HowPr 126; 
Evans v. Root, 7 N. Y. 186, 57 AmJ) 
512; Blot v. Boiceau, 3 N, Y. 78, 51 
AmD 345 [rev 3 N. Y. Super. 112]; 
Jervis v. Hoyt, 2 Hun 637; Marfield v. 
Douglass, 3 N. Y. Super. 360 [rev on 
other grounds 3 N, Y. 62, 8 NYLeg 


Obs 110]; Lippmann vy. Brown, 43 
Misc. 632, 88 NYS 141; Williams v. 
Littlefield, 12 Wend. 362; Bell v. 
Palmer, 6 Cow. 128; lLeverick v. 


Meigs, 1 Cow. 645; Guy v. Oakley, 13 

Johns. 332; Le Guen v. Gouverneur, 

1 Johns. Cas. 437 note. 
Pa.—Porter v. Patterson, 15 Fa. 


229; Geyer v. Decker, 1 Yeates 486. 
Ss. G.—Barksdale v. Brown, 10 S. C. 
L. 517, 9 AmD 720; Wilkinson v. 


Campbell, 1S. C. L. 169. 
Tenn.—Johnson v. Wade, 2 Baxt. 
480; Hornsby v. Fielding, 10 Heisk. 
367; Strong v. Stewart, 9 Heisk. LTA 
Vt.—Bigelow v. Walker, 24 Vt. 149, 
58 AmD 156; Bliss v. Arnold, 8 vt. 
252, 30 AmD 467. 
Va.—Pocahontas 
Smith, 122 Va. 318, 94 SE 
Campbell Co. v. Angus, 91 Va. 438, 
22 SE 167; Howatt v. Davis, 5 Munf. 
(19 Va.) 34,7 AmD 681. __ 
Wis.—Hall v. Storrs, 7 Wis. 253. 
Eng.—Stearine Kaarsen Fabrick 
Gonda Co. v. Heintzmann, 17. €. B. 
N. S. 56, 112 ECL 56, 144 Reprint 22. 
“By his acceptance of the goods, 
under such instructions from the 
consignor, the consignee takes them 
subject to such conditions, and may 
not disregard them without subject- 
ing himself to consequent damages 
to the consignor.”’ Heffner v. 
Gwynne-Treadwell Cotton Co., 160 
Fed. 635, 638, 87 CCA 606. u 
[a] Where joint principals.— 
Where two joint owners of cotton 
consign it to a merchant for sale, 
and inform him that each owned a 


Guano’ ‘Co: Vv. 
769; George 


N. 
'N. C. 34, 20 SH 1022. 
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Subject to certain qualifications and 
exceptions,**” it is a well-settled general rule that a 
factor is bound faithfully to follow the directions 
and instructions of his principal, and that he will 
be lable to his principal for any loss or injury 
which may result from his failure to do so;3* and 
this rule applies not only to instructions accompany- 
ing the consignment,®® but also to subsequent in- 
structions,*® except that where the consignment is 
made under an express agreement, the factor is not 
bound to follow subsequent instructions inconsistent 
with such agreement.*! 
tions are clear the factor is generally bound to fol- 
low them without regard to how unbusinesslike they 
may be;*? and as a general rule no usage or custom 
In a particular market,#? and no motive connected 


If the ‘prineipal’s instrue- 


moiety, and give separate instruc- 
tions, each as to his share, one may 
maintain a separate action against 
the consignee for violation of his 
separate instructions. Hall v. Leigh, 
8 Cranch (U. S.) 50, 3 L. ed. 484. 

39. Heffner v. Gwynne-Treadwell 
Cotton Co., 160 Fed. 635, 87 CCA 606; 
Loraine v. Cartwright, 15 F. Cas. No. 
8,500, 3 Wash. C._C. 151; Walker v. 
Smith, 29 F. Cas. No. 17,086, 1 Wash. 


CeCe 152514 2 Dalle 389° sCaproniiyv. 
Adams, 28 Md. 529; Evans vy. Root, 
TENS W136, 5,7 Am D7 512.) - Andaises 
cases supra note 38%. 

40. U. S.—Heffner v. Gwynne- 
Treadwell Cotton Co., 160 Fed. 625, 
87 CCA 606. 


Ill.—Pulsifer v. Shepara, 36 Ill. 513. 

N. M.—Goesling v. Gross, 15 N. M. 
721,113 P +608. , 

N. Y.—Marfield v. Douglass, 3 N. Y. 
Super. 360; Bell v. Palmer, 6 Cow. 
128; Guy v. Oakley, 13 Johns. 332 
{rev on other grounds 3 N. Y. 62, 
8 NYLegObs 110]. 

C.—Spruill v. Davenport, 116 

And see cases supra note 38%. 

[a] Before sale——Where the in- 
structions are not contemporaneous 
with the advancement or consign- 
ment, but are given before the sale, 
and are received, accepted, and ac- 
quiesced in, such instructions are as 
binding upon the factor as if given 
at the time of the advancement or 
consignment. Goesling v. Gross, 15 
N. M. 721,,113 P 608. 

41. Lyles v. Styles, 15 F. Cas. No. 
8.625, 2 Wash. C. C. 224; Ferguson 
v. Porter, 3 Fla. 27; B. I’. Sturtevant 
Co. v. Cumberland, 106 Md. 587, 68 A 
351, 14 AnnCas 675; Cunningham v. 
Littlefield, 1 Edw. (N. Y.) 104. 

[a] Joint consignment. — Where 
goods are consigned, in_ pursuance 
of a previous understanding, to be 
sold on joint speculation, the con- 
signee is not bound by the directions 
of the consignor as to the terms of 
sale. Cunningham v. Littlefield, 1 
Hdw. (N. Y.) 104 ([foll Lyles ‘v. 
Styles, 15 F. Cas. No. 8,625, 2 Wash. 
G..C. 224). ; 

42. Citizens’ Bank v. Rudisill, 4 
Ga. A. 37, 60 SE 818. 

{al If the factor is without inter- 
est in the subject matter, it is his 
“duty to disregard his own judgment 
and to follow the instructions of his 
principal, no matter how unbusiness- 
like those instructions may have 
been.” Gordon v. Cobb, 4 Ga. A. 49, 
52, 60 SE 818. 

43. Ga.—Hatcher v. Comer, 73 Ga. 
418. 

Tll.—Western Union Cold Storage 
Co. v. Winona Produce Co., 197 Ill. 
457, 64 NE 496. 

N. Y.—Douglass v. Leland, 1 Wend. 
490. 


Pa.—Porter y. Patterson, 15 Pa. 
229, 
Ss. G—Barksdale v. Brown, 10 S. C. 


Li. 517, 9 AmD 72). 
Wis.—Hall v. Storrs, 7 Wis. 253. 
Effect of custom or usage on pow- 
ers and duties generally see supra 
§§ 14, 32. 


360 [25C.J.] 
with the interest of the principal, however honestly 
entertained or wisely adopted,** will justify a de- 
parture from them; and it has been held that the 
factor is liable even though his departure from his 
instructions occurs through a mistake.*® If, how- 
ever, the factor, with proper care’ and diligence, 
faithfully and bona fide carries out the instructions 
of his principal, and a loss results, such loss must 
fall on the principal.4® The duty to obey instrue- 
tions extends to instructions regarding the shipment 
of the goods.*7 

Acts outside scope of employment. The principal 
cannot, by instructions, require the factor to per- 
form acts not within the usual scope of his agency, 
unless the factor undertakes by agreement to do 
so.48 

Gratuitous service. The fact that the factor is 
acting without compensation will not prevent him 
from incurring liability for a departure from his in- 
structions.*® 

[§ 37] 2. Requisites of Instructions. It is not 

“necessary that the instructions be couched in imperi- 
ous or abrupt language;°® but in order that they 
may be binding upon the factor, so as to render him 
liable for failing to follow them, it is necessary that 
they be expressed in clear and unambiguous lan- 
guage.>1. The mere communication of an expecta- 
tion or hope as to the price to be obtained,*? or of a 
wish as to the manner, mode, or terms of the sale,°? 
is ordinarily insufficient to constitute an instruc- 
tion which will be binding upon the factor, unless 
the wish is expressed in such a manner or under 
such circumstances as indicate an intention on the 

44. Courcier v. Ritter, 6 F. Cas. 


No. 3,282, 4 Wash. C. C. 549; Hatcher 
49. Walker 


FACTORS 


they agreed to do so. 
Woodruff, 7 Coldw. (Tenn.) 401. 


‘ 
[§§ 36-40 


part of the principal that it shall be followed.** 
If the instructions are so ambiguous as to be capable 
of several constructions, and the factor acts in good 
faith in following one construction, he is not liable 
because of his failure to follow the construction 
which the principal intended.®® 

[§ 38] 38. Qualifications and Exceptions—a. In- 
ability to Comply with Instructions. Where the fac- 
tor uses reasonable diligence to comply with his in- 
structions and without any fault on his part is 
unable to do so, he is not liable to his principal 
for a failure to carry out the instructions.®® In- 
ability to comply with instructions will not, -how- 
ever, justify a departure therefrom,’ except to the 
extent that such departure is justified by custom or 
usage,°’ or by the emergencies of the particular 
case,°° 

[§ 39] _b. In Case of Emergency. Where by 
some sudden emergency or intervening necessity, or 
other unexpected event, it becomes impossible for 
the factor to comply with the exact terms of his 
instructions, he is not liable if in good faith, he 
departs therefrom,®° although such departure turns 
out to the disadvantage of the principal.®1 

[§ 40] c. Effect of Advances; Sale for Reim- 
bursement °°—(1) In General. The mere fact that 
a factor has advanced money on a consignment does 
not authorize him wholly to disregard the princi- 
pal’s instructions as to a sale.®* But as a general 
rule, where a factor makes advances or incurs lia- 
bilities on account of the goods consigned to him, 
and the principal after a reasonable notice and de- 
mand fails'to repay the advances or discharge such 


[b] Merely communicating a be- 
lief that the excellent quality of the 


Thompson y. 


v. Comer, 13 Ga. 418. 

45. eae v. Moore, 3 Johns. Cas. 

{a] A mistake as to, or misappre- 
hension of, the instructions is no 
excuse. Rundle y. Moore, 3 Johns. 
Cas. (N. Y¥.) 36. 

46. Manella y. Barry, 3 Cranch 
(U. S.) 415, 2 L. -ed. 484; Allen v. 
Whetstone, 35 La. Ann. 846; Sigerson 
v. Pomeroy, 13 Mo. 620; Loeb v. John- 
son-Salkeld Co., 152 NYS 1046. 

[a] Tllegal investment.—A factor 
who by direction of his principal in- 
vests the latter’s funds is not respon- 
sible to him for the illegality of the 


investment. Allen y. Whetstone, 35 
La. Ann. 846. 
{b] Where written instructions 


refer the factor to a general agent 
of the principal, the factor may be 
justified in obeying new orders of 
the general agent, although contrary 
to the first written instructions. 
Manella vy. Barry, 3 Cranch (U. S.) 
415, 2 L. ed. 484. 

47. U. S—dJolly v. Blanchard, 13 
mm. Cas. No. 7,488, 1 Wash. C: (C., .252. 

Fla.—Ferguson y. Porter, 3 Fla. 
27. 

Ind.—Rapp v. Grayson, 2 Blackf. 
130. 

La.—Ryder v. Thayer, 3 La. Alin. 
49 


N. C.—Bessent vy. Harris, 63 N. C. 


542. 
48. Thompson vv. Woodruff, 7 
Coldw. (Tenn.) 401. : 


[a] Cotton factors and commis- 
sion merchants of cotton are not 
agents in the extended sense in which 
factors and commission merchants 
are usually understood to be, but 
their agency is limited to cotton; 
and an order on such factors to pur- 
chase gold and remit it to Canada 
for one of their customers, whose 
money they have in their hands aris- 
ing from the sale of cotton, does not 
render them responsible for a failure 
to carry out the instructions unless 


v. Smith, 29 F. Cas. 
NG 17,086, 4 Dall. 389, 1 Wash. C. C. 

50. Marfield vy. Douglass, 3 N. Y. 
Super. 360 [rev on other grounds 3 
N. Y. 62, 8 NYLegObs 110]. 

[a] It is sufficient if the language 
is such as one courteous man would 
use to another, expressing a decisive 
wish and _ conclusion. Marfield  v. 
Douglass, 3 N. Y. Super. 360 [rev on 
other grounds 3 N. Y. 62, 8 NYLeg 
Obs 110]. 

51. U. S.—Marsh v. Whitmore, 21 
Wall. 178, 22 L. ed. 482; Courcier v. 
Ritter, 6 F. Cas. No. 3,282, 4 Wash. 
Cc. C. 549;- Tastett yv. Crousillat, ' 7 
i. Cas. No, 3,828, 2 Wash. CC. C. 132; 
De Loraine y. Cartwright, 15 F. Cas. 
No. 8,500, 3 Wash. C, C. 151. 

Md.—B. F. Sturtevant Co. v. Cum- 
berland, 106 Md. 587, 618, 68 A 351, 
14 AnnCas 675. 

Mass.—Mann vy. 117 Mass. 

104 Mass. 


293° 
167. 

N. Y.—Evans v. Root, 7 N. Y. 186, 
567 AmD 512; Jervis v. Hoyt, 

637; Marfield v. Douglass, 3 N. 
Super. 360 [rev on other grounds 3 
N. Y. 62, 8 NYLegObs 110]; Russell 
v. Wetmore, 3 NYLegObs 318. 

N. C.—Long v. Pool, 68 N. C..479; 
Bessent v. Harris, 63 N. C. 542. 

N. D.—Turner  y. Crumpton, 21 
Wee 294, 180 NW 9387, AnnCas1913C 
1015. 

Pa.—Geyer v. Decker, 1 Yeates 486, 

52. La Farge v. Kneeland, 7 Cow. 
(N. Y.) 456; Vianna v. Barclay, 3 
Cow. (N. Y.) 281; Turner vy. Crump- 
ton, 21 N. D. 294, 180 NW 937, Ann 
Cas1918C 1015; Harper v. Kean, 11 
Serg. & R. (Pa.) 280. 

[a] The expression of a hope and 
a request that there might be no loss 
on the invoice is insufficient to con- 
stitute instructions limiting the price 
at which the goods are to be sold. 
ae Farge v. Kneeland, 7 Cow. (N. Y.) 


Laws, 
Foster v. Rockwell, 


2 Hun! 
Me 


goods will command a certain price, 
and the statement that such price 
is confidently expected, does not fix 
such price as the minimum price. 


ee v.™Barelay, 3 Cow.” (CN. ¥.) 
53. Harper y. Kean, 11 Serg. & R. 
(Pa.) 280. 

54. Brown v. McGran, 14 Pet. 


(U. S.) 479, 10-L. ed. 550; Beadles v. 
Hartmus, 7 Baxt. (Tenn.) 476. 

55. Courcier vy, Ritter, 6 F. Cas. 
No. 3,282, 4 Wash. C. C, 549; Bessen* 
Ve, Hlarris,;, 63, Ne@'C. 542)’ Turners wa 
Crumpton, 21 N. D. 294, 130 NW 937, 
AnnCas1913C 1015. 

56. U. S.—De Tastett v. Crousil- 
lat, Tonky sCas, No. 328285) 2washe 
CEC SAO" 

Ill.— Dunbar v. Gregg, 44 Ill. A. 527. 


Pete ae te ae v. Fish, 40 Iowa 
N. Y.—Evans v. Root, 7 N. Y. 186, 

57 AmD 512. 

gant C.—Hagan y, Paine, 2 N. C: 


Tees Pomeroy v. Sigerson, 22 Mo. 
58. Hagan v. Paine, 2.N: @.9272. 
59. See infra § 39. 
60. U. S.—Forrestier v. Bordman, 
9 F. Cas. No. 4,945, 1 Story 438. 
Mass.—Greenleaf v. Moody, 13 Al- 
len 363. 
N. H.—Frothingham v. Everton, 12 
N. H. 239. 
N. Y.—Joslin v. Cowee, 52 N. Y. 
90 [rev 60 Barb. 48]; Jervis v. Hoyt, 
2 Hun 637; Lippmann y. Brown, 43 
Misc. 632, 88 NYS 141; Lawler v. 
Keaquick, 1 Johns. Cas. 174; Drum- 
mond v. Wood, 2 Cai. 310. ° 
Pa,—Dusar y. Perit, 4 Binn. 361. ~ 
61. Greenleaf v. Moody, 13 Allen © 
(Mass.) 3638. 
, Ea Enforcement of lien see infra 
63. Spruill v. Davenport, 116 N. Cc. 
34, 20 SE 1022; Bean v. Adams, 1 
Disn. 388, 12 Oh. Dec. (Reprint) 688; 
Moody v. Thompson, (Okl.) 166 P 96, 


eae a ge a AL TL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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liabilities,°* and the factor has reasonable grounds 
to apprehend a loss by obeying the instructions, 
either because of the insolvency of the principal, 
or of the insufficiency in value of the consignment 
to repay the advances,®® he has the right to sell in 
the usual course of trade so much of the goods as 
may be necessary to reimburse such advances or 
meet such liabilities, although he violates the prin- 
cipal’s instructions in doing so;*7 unless there is an 
express agreement between him and his principal 
which controls or varies this right,®* as where at the 
time of the consignment instructions are given to 
which the factor assents;®® and as in other cases an 
existence of a usage to sell to pay advances will not 
control an express contract between the parties as to 
the sale of the goods.7” Thus in the absence of a 
contract to the contrary a factor who has made 
advances is not bound to hold the goods, as in- 
structed, where the principal fails, after a reason- 
able notice, to deposit more margins,’! and where 
in the opinion of the factor, the goods are not suf- 
ficient security for the balance due him;7? even 
though the customer is solvent and the factor holds 
his note.7? But a factor who has advanced gener- 
ally on the goods in his hands cannot, in the ab- 
sence of special authority, sell a debt existing in 


64. U. S.—Feild v. Farrington, 10 
Wall. 141, 19 L. ed. 923; Brown v. 
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If the price of a consignment is not 
positiveiy restricted, a draft by the 73. 
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open account arising from the sale of a portion of 
the consignment so as to transfer a good title to the 
claim, especially where the debt has not yet matured 
and where the principal is not in default and has 
not been called upon to repay the advances. In 
some jurisdictions, a factor, even after he has made 
advances, has no authority to sell the goods in 
violation of instructions, on the principal’s neglect- 
ing on request to repay the advances.” 

Refusal to sell. Unless a sale at the time or on 
the terms ordered by his principal will prejudice 
the factor’s. security,’® the fact that a factor has 
made advances on goods does not justify him in 
refusing to sell as directed by the principal,’ and if 
he is instructed to sell immediately he may be held 
Liable for any loss resulting from his failure to do 
so. 

[§ 41] (2), Consignment with Instructions. 
Where at the time the consignment is made, in- 
structions are given to the factor as to the time, 
manner, or price of the sale, which instructions are 
assented to.by the factor, the mere fact that he 
subsequently makes advances or incurs liabilities on 
account of the goods gives him no right to sell for 
his reimbursement, in violation of such instrue- 
tions,’® especially where the principal stands ready 


57, 86 SE 256. 


Leffler v. Pearson, 17 Ga, A. 
57, 86 SEH 256. 


McGran, 14 Pet. 479, 10 L. ed. 550; 
Fordyce v. Peper, 16 Fed. 536 [rev 
on other grounds 119 U. S.' 469, 7 
SCt 287, 30 L. ed. 435]; Chapin v. 
Sale 5 F, Cas. No. 2,600, 4 McLean 
78. 

Ga.—Heard v. Russell, 59 Ga. 25; 
Cummins v. Boston, 25 Ga. 277. 

Ind.—Duffy v. England, 176 Ind. 
575, 96 NE 704, 706 [cit Cyc]; Mooney 
v. Musser, 45 Ind. 115. 

Mass.—Parker v. Brancker, 22 Pick. 
40. 

Minn.—Davis v. Kobe, 36 Minn. 
214, 30 NW 662, 1 AmSR 663. 

Mo.—Phillips v. Scott, 43 Mo. 86, 
97 AmD 369; Given v. Lemoine, 35 
Mo. 110; Benny v. Rhodes, 18 Mo. 
147, 59 AmD 293. 

Pa,—Watson v. Beatty, 10 Pa. Cas. 
108, 18 A 521. 

Tenn.—Beadles v. Hartmus, 7 Baxt. 
476. 

Va.—Campbell Co. v. Angus, 91 Va. 
432, 22 SE 167. 

[a] The only way in which the 
principal can defeat the factor’s right 
to sell a sufficient amount of the 
property to discharge the sum due 
the factor for expenses and advances 
is to pay or tender to him such an 
amount as will discharge the indebt- 
edness. Willingham v. Rushing, 105 
Ga. 72, 31 SE 130. 

65. Cummins. v. Boston, 25 Ga. 
277; Frost v. Powell, 10 Ga. A. 95, 
72 SE 719. 

66. Frost v. Powell, 10 Ga. A...95; 
Pe Sia tl 
; 67. U. S—Brown v. McGran, 14 
Pet. 479, 10 L. ed. 550. ; 

Ga.—Willingham vy. Rushing, 105 
Ga. 72, 31 SE 130; Cummins v. Bos- 
ton, 25 Ga. 277; Gordon v. Cobb, 4 Ga. 
A. 49, 60 SE 821. 


Jll.—Nelson v. Chicago, etc., RiaCo:, 
atl. ‘A. 180: 
Towa.—_M. M. Walker Co. v. Du- 


buque Fruit, etc., Co., 113 Iowa 428, 


85 NW 614, 53 LRA vii tays 
La.—Dreyfuss v. Gumble, 123 La. 


344, 48 S 958. 
Md.—Whitney v. Wyman, 24 Md. 
131. 


Mo.—Howard v. Smith, 56 Mo. 314; 
Benny v. Rhodes, 18 Mo. 147, 59 AmD 
2912. 

N. Y.—Blackmar v. Thomas, 28 
INDY 1 67 : 

Tenn.—Bell v. Hannah, 3 Baxt, 47. 
Tex,—Cleveland v. Jamison, (Civ. 


Ae as2o SW. 11-75. 
tal Effect of draft on factor.— 


consignon on the consignee is suffi- 
cient to justify a sale to meet it, al- 
though without the drawing of the 
draft the state of the market might 
demand a delay. Briggs v. Ripley, 


7 Mart. (La.) , 
68. U. S—Brown v. McGran, 14 
Pet, 479, 10 L. ed. 550; WHichel v. 


Sawyer, 44 Fed. 845; Rice v. Brook, 
20 Fed. 611; Fordyce v. Peper, 16 
Fed. 516, 5 McCrary 221 [rev on other 
grounds 119 U. S. 469, 7 SCt 287, 
30 L. ed. 435]. 

Ga.— Whigham v. Fountain, 132 Ga. 
277, 63 SE 1115; Heard v. Russell, 59 
Ga. 25; Gray v. Bass, 42 Ga. 270; 
Campbell v. Redwine, 22 Ga. A. 455, 
96 SE 347. 

Ind.—Duffy v. England, 176 Ind. 
575, 96 NE 704. 

Jowa.—-Butterfield. v. Stephens, 59 
Iowa 596, 13 NW 751. 

Ky.—Fatman v. Brown, 1 Ky. Op. 
490. 

Md.—Capron v. Adams, 28 Md. 529. 

N. Y.—Marfield v. Goodhue, 3_.N. Y. 
62, 8 NYLegObs 110 [rev 3 “NeoY: 
Super. 360]. " : 

Tenn.—Beadles v. Hartmus, 7 Baxt. 
476. : 
Tex.—Cleveland v. Jamison, (Civ. 
A.) 182 SW 1175; Porter v. Heath, 
9 Tex, A. Civ. Cas. § 124. 

[al Right to notice affected by 
contract.—Where a consignee ad- 
vanced money under an agreement 
that if the consignor failed to pay 
him a stipulated sum in case of a 
decline in the price of the goods he 
should be at liberty to sell the goods 
“at public or private sale or other- 
wise’; this was more than a mere 
pledge; and the consignor having 
failed to comply with his stipulation 
could not require notice of the time 
and place of sale; but the consignee 
must give notice of the decline in 
price and demand the deposit of the 
margin, but such demand might be 
made of the consignor’s clerk, who 
in fact negotiated the consignment. 
Milliken v. Dehon, 27_N. Y. 364 [rev 
293 N. Y. Super. 325]. 

69. See infra § 41. 

70. Porter v. Patterson, 15 Pa. 
229: Porter v. Heath, 2 Tex. A. Civ. 
Cas, § 124. 

71, Meinhard-Feirst-Doyle Co. v. 
De Loach, 19 Ga. A. 328, 91 SE 446; 
Leffler vy. Pearson, 17 Ga, A. 57, 86 
SE 256; Cleveland v. Jamison, (Tex. 
Civ. A.) 182 SW 1175, 

72. Leffler v. Pearson, 17 Ga. A. 


74. Commercial Nat. Bank v. Heil- 
bronner, 108 N. Y. 439, 15 NE 701 
[rev 52 N. Y. Super. 388]. 

75. Smart v. Sandars, 5 C. B. 895, 
918, 57 ECL 895, 1386 Reprint 1132; De 
Comas vy. Prost, 3 Moore P. C. N. S. 
158, 16 Reprint 59; Raleigh v. Atkin- 
son, 6 M. & W. 670, 151 Reprint 581; 
Mitchell v. Sykes, 4 Ont. 501. 


76. U. S.—Eichel v. Sawyer, 44 
Fed. 845. 
Lae ae nea vy. Adams, 387 Conn. 
8. 


are pe v. Davis, 40 Mich. 


ody ee v. Childs, 10 Heisk. 
Wyo.—Justice v. Brock, 21 Wyo. 
281, L288, edi P 38,1383 PLOT wrett 
(Gye 

[a] MTMlustration.—A factor is not 
bound to obey an instruction to sell 
if obedience to such instruction will 
manifestiy impair the factor’s se= 
eurity, as for instance, where the 
present prices are insufficient to pay 
the advances and the goods are on 
a rising market. Weed v. Adams, 
STi Connme (Ss 

[b] Forced sale.—A factor who 
has made advances upon the goods is 
not bound to sacrifice the goods at 
a forced sale, especially where the 
principal is insolvent. Hichel  v. 
Sawyer, 44 Fed. 845. 

77. Butterfield v. Stephens, 59 
Towa 596, 13 NW 751; Howland v. 
Davis, 40 Mich. 545; La Farge v. 
Kneeland, 7 Cow. (N. Y.) 456; Bell 
vy. Palmer, 6 Cow. (N. Y.) 128. 

78. La Farge v. Kneeland, 7 Cow. 
) 455; Bell v. Palmer, 6 Cow. 


. McGran, 14 Pet. 
(U. S.) 479, 10 L. ed. 550; Heffner 
vy. Gynne-Treadwell Cotton Co., 160 
Fed. 635, 87 CCA 606; Loraine v. 
Cartwright, 15 F. Cas. No. 8,500, 3 
Wash. GC. C. 151; Sigerson v. Pomeroy, 
13 Mo. 620; Blot v. Boiceau, 3 N. Y. 
78, 51 AmD 345 [rev 3 N. Y. Super. 
111]; La Farge v. Kneeland, 7 Cow. 
(N. Y.) 456; Bell v. Palmer, 6 Cow. 
(N. Y.) 128; Beadles v. Hartmus, 7 
Baxt. (Tenn.) 476; Hornsby v. Field- 
ing, 10 Heisk. (Tenn.) 367; Strong v. 
Stewart, 9 Heisk. (Tenn.) 137. 

“Tf the consignor, contempora- 
neously with the advancement and 
consignment, gives to the consignee 
direction: respecting the holding or 
the time and manner of disposing of 


362 [250.3.] 


and offers to reimburse and discharge such advances 
Where, however, the factor gives 
his principal reasonable notice to repay the ad- 
vances and such repayment is refused, the factor is 
entitled to sell for reimbursement even though the 
sale is in violation of the principal’s instructions,® 
and within this exception notice to the principal of 
the amount of advances and a demand for repay- 
ment are essential to the right of the factor to sell.82 
Thus, where goods are consigned to be sold at a cer- 
tain limited price and the principal fails to indem- 
nify the factor after reasonable notice, the factor 
may, in the exercise of a sound discretion, sell so 
much of the consignment as is necessary for his 
protection at the current price, although that price 
is lower than the price previously fixed by the prin- 


and liabilities.®° 


cipal.83 


[§ 42] 


(3) Consignment without Instructions. 
Although there is some authority to the contrary,$ 
as a general rule where the consignment is made 
without instructions, and the factor makes advances 
or incurs liabilities, either before or at: the time of 


FACTORS 


[§ 43] 


N 


right to sell in the exercise of a sound discretion 
for his reimbursement at such time and in such 
mode asthe usage of trade and general duty re- 
quire, and the consignor has no power by any sub- 
sequent orders to suspend or control this right of 
sale,®° except as to the surplus not necessary to ef- 
fect the reimbursement ;*° especially where the con- 
signor is insolvent, and the consignment constitutes 
the only fund for indemnity.87 
tions, however, this rule is modified to the extent 
that the factor cannot sell in violation of subsequent 
instructions not to sell, without first giving reason- 
able notice to his principal and demanding repay- 
ment of the advances.’ 

E. Duty to Inform Principal.®® It is the 
duty of the factor to inform the principal of all 


In some jurisdic- 


facts or circumstances, relating to the consignment, 


receiving the consignment, he is clothed with the 


the goods, which are assented to by 
the factor’s acceptance of them, the 
latter may not disregard the direc- 
tion or condition in selling for his 
reimbursement, although he has 
made advancements or incurred lia- 
bilities on account of the goods.” 
Heffner y. Gwynne-Treadwell Cotton 
Co., 160 Fed. 685, 639, 87 CCA 606. 

80. Brown vy. McGran, 14 Pet. 
(U._S.) 479, 10 L. ed. 550; Heffner 
v. Gwynne-Treadwell Cotton Co., 160 
Fed. 635, 87 CCA 606. 


81. Mass.—Parker y. Brancker, 
22, Pick. .40. 
Mo.—Columbian Nat. Bank vy. 


White, 65 Mo. A. 677. 

N. H.—Frothingham y. Everton, 
w2E Nw HS 23.9. 

N. Y.—Hilton v. Vanderbilt, 82 
N. Y. 591; Blot v. Boiceau, 3 N. Y. 
78, 51 AmD 345 [rev 3 N. Y. Super. 
112]; Marfield v. Goodhue, 3 N. Y. 


[a] Reasonable time for sale.— 
A reasonable time for a sale in the 
due course of business must, how- 
ever, have elapsed, before the factor 
is entitled to sell in violation of in- 
structions, for the purpose of reim- 
bursing himself. Frothingham vy. 
Everton, 12 N. H. 239. 

[b] If the goods are out of the 
jurisdiction of the court, the fact 
that plaintiff brought an action in 
the forum of defendant’s residence 
for the amount of his advances and 
asked that the goods be sold under 
an order of court does not affect the 
factor’s rights to sell for reimburse- 
ment. S. Blaisdale Co. v. Lee, 127 N. 
C. 365, 37 SE 509. 

82. lIowa.—Hallowell vy. Fawcett, 
30 Towa 491. 

Mass.—Greenleaf v. Moody, 13 Al- 
len 368. 

N. M.—Goesling v. Gross, 15 N. M. 
Cate LS P60 8: 

N. Y.—Blot v. Boiceau, 3 N. Y. 
oa AmD 345 [rev 3 N. Y. Super. 
lee |S 


1d: *Pa, 
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__83. Parker v. Brancker, 22 Pick. 
(Mass.) 40; Howard v. Smith, 56 
Mo. 314; Phillips v. Scott, 43 Mo. 
86, 97 AmD 369; Columbian Nat. 
Bank v. White, 65 Mo. A. 677; Froth- 
ingham v. Everton, 12 N. H. 239); 
Blaisdale Co, v. Lee, 127 N. @. 365, 
87 SE 509. But see George v. Mc- 
Neill, 7 La, 124, 26 AmD 498 (where 
the court said that, although a fac- 
tor is the creditor of his eonsignor 


Pa.—Porter y. Patterson, 


and has made his advances, which 
must be covered, this fact will not 
justify of itself a sale below the 
limited price). 

84. Smart v. Sandars, 5 C. B. 895, 
57 ECh 895, 186 Reprint 1132; De 
Comas v. Prost, 3 Moore P. C. N. S. 
158, 16 Reprint 59; Raleigh v. Atkin- 
son, 6 M. & W. 670, 151 Reprint 581. 

85. U. S.—Feild y. Farrington, 10 
Wall. 141, 19 L. ed. 923; Brander v. 
Phillips, 16 Pet. 121, 10 L. ed. 909; 
Brown; v. McGran, 14 Pet. 479, 10 L. 


ed. 550; Heffner vy. Gwynne-Tread- 
well Cotton Co., 160 Fed. 635, 87 
CCA 606; EHichel v. Sawyer, 44 Fed. 
845; Talcott v. Chew, 27 Fed. 273; 
Rice v. Brook, 20 Fed. 611. 

Ill.—Nelson v,. Chicago, ete, R. 
Gor 2EeT eA 80: 


ee eee v. Musser, 45 Ind. 


lowa.—_M. M. Walker Co. v. Du- 
buque Fruit, ete., Co., 113 Iowa 428, 
85 NW 614, 538 LRA 775; Butterfield 
v. Stephens, 59 Iowa 596, 13 NE 751. 

Md.—Capron v. Adams, 28 Md. 
529; Whitney v. Wyman, 24 Md. 131. 

Miss.—Cotton y. Hiller, 52 Miss. 7, 

Mo.—Howard v. Smith, 56 Mo. 314; 
ey v. Scott, 43 Mo. 86, 97 AmD 
69. 


Pa.—Smedley v. Williams, 1 Pars. 
Eq. Cas. 359;, Gill v. Beattie, 29 
WklyNC 459, 

Tenn.—Beadles v. Hartmus, 7 
Baxt. 476; Bell v. Hannah, 3 Baxt. 
47; Blair v. Childs, 10 Heisk. 199. 

Tex.—Cleveland vy. Jamison, (Civ. 
A.) 182, SW 1175. 

Wash.—Lockett v. Baxter, 3 Wash. 
Tid 07 ROSE 8: 

“Where the factor has made ad- 
vancements or incurred liabilities on 
account of the goods, and the con- 
signment is made without any direc- 
tion at the time as to the holding 
of the goods, or the time or manner 
of their disposition or of the pro- 
ceeds, the intendment of law is that 
the factor is. vested with authority 
to hold and dispose of the goods in 
the usual, customary method of the 
trade; and to reimburse himself ‘out 
of the proceeds for such advance- 
ments and liabilities, as well as his 
commissions.” Heffner v, Gwynne- 
Treadwell Cotton Co., 160 Fed. 635, 
639, 87 CCA 606. 

86. Nelson v. Chicago, ete. oR. 

Whitney v. Wy- 


Copia sills AY 1180's 

man, 24 Md. 131; Bell v. Hannah, 3 

Baxt. (Tenn.) 47; Cleveland v. Jami- 

son, (Tex. > Civ, A.)) 182 Sw 1175) 
87. Brown v. McGran, 14 Pet. 

(U.S) 479.010) ae ed, “550 


88. Greenleaf v. Moody, 13 Allen 


which may make it necessary for the principal to 
take measures for the protection of his interests, 
and the factor will be liable to his principal for 
any loss that may result from his failure to dis- 
charge such duty,*°® or from his negligence in trans- 


(Mass.) 368; Hilton yv. Vanderbilt, 
82 N. Y. 591; Milliken vy. Dehon, 27 
N. Y. 864 [rev 23 N. Y. Super 325]; 
Marfield _v. Goodhue, 3 N. Y. 62, 8 


NYLegObs 110 [rev 3 N. Y, Super. 
360] ;_ Casson. vi . Field); 52°-N. ¥. 
Super. 196; Whitman y. Horton, 46 


N. Y. fluper. 531; Maxwell v., Audin- 
wood, 15 Hun (N. Y.) 111. 

[a] Instruction not to sell below 
limited price——Notice to the princi- 
pal is necessary to authcrize the 
factor to sell below the price limited 
by the _ principal. Greenleaf y. 
Moody, 13 Allen (Mass.) 363. . 

89. See generally Agency § 369. 

Duty to disclose name of pur- 
chaser see infra § 54. 

- U. S.—De Tastett v. Crousil- 
lat, ‘7 F. Cas. No. 3,828, 
C._C.. 132; Forrestier v. Bordman, 
9 F. Cas. No. 4,945, 1 Story 43; Ham- 
ilton v. Cunningham, 11 F, Cas. No. 


‘0,978, 2 Brock. 350. 


Ga.—Beach v. Branch, 57 Ga. 362. 
Ill.— Western Union Cola Storage 
Co. v. Winona Produce Co., 197 Til. 
457, 64 NE 496 [rev 94 Ill. A. 618]. 

Iowa.—Howe vy. Sutherland, 39 
Iowa 484, 

Ky.—De Lazardi y. Hewittsc7 1B 
Mon. 697. 

Lia,—Area y. Milliken, 35 La. Ann. 
1150; Barron y. Blanchard, 2 Mart. 
N.S. 662. 

Me.—Pinkham ‘vy, Crocker, 77 Me. 
568, 1 A 827; Greely v. Bartlett, 1 
Me. 172, 10 AmD 54, ; 

Mass.—Amory _ y, Hamilton, 17 
Mass. 103. 

Mo.——Given v. Lemoine, 35 Mo. THO; 
Railey v. Porter, 32 Mo. 471, 82 AmD 
141; Benedict v. Inland Grain Co,. 80 
Mo. A. 449, 
aaa J.—Park v. Miller, 27 N. ele as i 

N. C.—Spruill v. Daven ort, 116 N. 
C.. 34, 20 SH 1022. I iY 


Pa.—Arrott vy. Brown, 6 Whart. ys 
Harvey v. Turner, 4 Rawle 223; 
Moore vy. Thompson, 9 Phila. 164, 

Eng.—Smith y, Lascelles, 2 T. R. 
187, 100 Reprint 101. 

[a] Illustration.—If a factor neg- 


lects to give his principal the neces- . 


sary information concerning a sale to 
enable the principal to protect him- 
self when the sale was not consum- 
mated, the factor is liable to account 


to the principal at the price for which ~ 


the sale was made, 
Cold Storage Co. 
Co., 

A. 6 


Western Union 
v. Winona Produce 
ibs Til. 457, 64 NE 496 [rey 94 Tll. 


‘[b]. State of market—A factor 
unauthorized to sell the goods when- 
ever he, in the exercise of a sound 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 41-43. 


2 Wash. ° 


LY 


-§§ 43-44] 


mitting the information.® Thus it has been held 
that it is the duty of the factor to notify the prin- 
cipal of the seizure of the goods under attachment 
proceedings against the prinéipal;®? or of the non- 
payment of a check or note taken for the purchase 
price of the goods; or of the insolveney of the pur- 
chaser;°* or of his inability to effect insurance, 
where it is his duty to insure;® or of his inability 
to sell the goods as instructed..% But a mere failure 
to notify the principal of a certain fact will not 
render the factor hable where no damages result 
trom such failure;®* nor is the factor liable for fail- 
ing to inform the principal in regard to matters of 
which the principal has the means of acquiring 
knowledge.% 

Depreciation of goods. Where the consignment is 
without instructions, and the factor has authority 
to sell in his diseretion, he is not required to notify 
the principal of a depreciation in the value of the 
voods.®? 

[§ 44] F.. Duty as to Care of Goods. It is the 
factor’s duty to care for and protect the goods 
which have been consigned to him, with a reason- 


discretion, should think it advantage- 98. 
ous to do so, should, during the time 


he retains the goods, keep the prin- [a] 


FACTORS 


Koshland v. Weber, 
241, 148. P) 369, 152) Pi. 167. 
Tllustration.— Where a sheep 


[25C.J.]° 363 


able degree of prudence and diligence,! that is, such 
care as a reasonably prudent man would take of his 
own property in a similar situation;? and in exer- 
cising such «are he may incur reasonable expenses 
for the benefit of the goods,? and may employ coun- 
sel to defend actions concerning the goods.* If he 
exercises such prudence and diligence, he is not 
liable for any loss of, or injury to, the goods while 
in his possession,® as where the loss or injury is 
caused by a vis major,® or act of God.” Unless in- 
structed to the contrary he may follow the usage or 
custom of trade in his care of the goods,® provided 
the usage or custom is a reasonable one,? and has 
the quality of certainty,!® and is not inconsistent 
with the law.1? 

Liability for negligence. Where the factor fails 
to exercise reasonable prudence and diligence in ear- 
ing for the goods, he is lable for any loss or injury 
that results therefrom.!? 

Intermingling goods; substitution. The factor 
cannot substitute for the goods consigned other 
goods of the same kind;!* and as a general rule he 
should keep the goods of his principal unmixed with 


able on account of the statute of 
frauds. Huguenin vy. Legare, 45 S. 
Cc. L. 204. 


2 ING PEP iLO} 


23 Wyo. 


cipal advised of the state of the mar- 
ket. Given v. Lemoine, 35 Mo. 110. 

91. Bambridge v. Crane, (Cal. A.) 
13'2'-P 779. \ 

{a] Cablegram.—The question of a 
factor’s negligence in wording a ca- 
blegram relative to the price should 
be determined from the whole mes- 
sage read in the light of the rela- 
tions of the parties and the circum- 
stances surrounding the transaction. 
Bambridge v. Crane, (Cal. A.) 182 P 


TE 9 

92. Moore v. Thompson, 9 Phila. 
(Pa.) 164. 

93. Park v. Miller, 27 N. J. L. 


838: Arrott v. Brown, 6 Whart. (Pa.) 
9; Harvey vy. Turner, 4 Rawle (Pa.) 
29, 


23. 

[a] Illustration.Where a factor 
sells goods on credit, taking a note 
for the price, notifies the principal 
of the sale, and gives him credit for 
the price in his account; on failure of 
the factor to notify the principal of 
the nonpayment of the note, he him- 
self becomes liable therefor. Harvey 
v. Turner, 4 Rawle (Pa.) 223. 

[b] Wo inference of notice.—If a 
factor undertakes to collect checks 
given by a purchaser of goods sold 
for his principal, it is not a fair 
legal inference that he gave notice 
of their dishonor to his principal be- 
cause he knew it himself. Park v. 
Miller, 27 N. J. L. 338. 


94, See infra § 53. 
95. De Tastett v. Crousillat, 7 F. 
Cas. No. 3,828, 2 Wash. C. C, 132; 


Callander v. Oelrichs, 5 Bing. N. Cas, 
58, 35 HCL 41, 132 Reprint 1026. 


Duty as to insurance sce infra 
§ 45. 
96. Spruill v. Davenport, 116 N.C) 


34, 20 SH 1022. But see Dowler vV. 
Swift, 113 App. Div. 260, 98 NYS 
983 (holding that, where goods were 
consigned under an agreement that 
the factor should sell the goods if 
possible, and in the event of not be- 
ing able to get full value should cabie 
the best price obtainable, it was not 
his. duty to give notice of the fact 
that he was unable to obtain any 
offer at all for the goods). F 

97. Dwight v. Whitney, 15 Pick. 
(Mass.) 179; Myers v. Brice, 2 Pen- 
nyp. (Pa.) 382. 

[a] Nonpayment.—The mere fail- 
ure to notify the principal of the 
nonpayment of the purchase price 
will not render the factor liable for 
the debt, where the principal has 
suffered no specific damages by rea- 
son of such failure. Dwight v. Whit- 
ney, 15 Pick. (Mass.) 7s 


grower who consigns his wool to a 6. 


factor for sale is a subscriber to a 
newspaper containing weekly reports 
of the wool market, the failure of the 
factor to keep the sheep grower in- 
formed as to the condition of the 
market does not create a liability. 
Koshland v. Weber, 23 Wyo. 241, 148 
P.-369,, 1525 BP Le67. 

99. Adams v. Capron, 21 Md. 186, 
83 AmD 566. 

1. Ky.—Chenowith vy. Dickinson, 8 
B. Mon. 156. 

Mich.—Hutchins v. Vinkemulder, 
187 Mich. 676, 154 NW 80. 

N. J.—Ives v. Freisinger, 70 N. J. 
L. 257, 57 A 401. 

N. Y.—Colligan v. Scott, 58 N. Y. 
670 [aff 36 N. Y. Super. 574 mem]. 

Tex.—Vincent v. Rather, 31 Tex. 
77, 98 AmD 516. 

ja] Thus, it is his duty to care for 
and recover the goods, where they 
have been damaged in_ transit. ,Col- 
ligan v. Scott, 58 N.Y. 670 [aff 36 
N. Y. Super. 574 mem]. 

2. Ives v. Freisinger, 70 N. J. L. 
257, 57 A 401. 

3. Colley vy. Merrill, 6 Me. 50. 

Reimbursement for expenditures 
see infra § 81. 

4. Monnett v. Merz, 
27 NE 827. 

5. Ala.—Foster v. Bush, 104 Ala. 
662, 16 S 625. 

D. C.—Whittingham v. Owen, 19 
Dy Coca. 

Tll.— Weaver v. Poyer, 70 Ill. 567; 
Dunbar v. Gregg, 44 Ill. A. 527. 

Towa.—Hunter v. Davis, 128 Iowa 
216, 108 NW 373. 

La.—Hill v. White, 11 La. Ann. 170. 

Mich.—Hutchins v. Vinkemulder, 
187 Mich. 676, 154 NW_ 80. 

S. C.—Huguenin v. Legare, 45 Ss. 
Gio las 204: 

[a] Illustration.—A factor to sell 
horses is not liable, in the absence 
of negligence on his part, for the 
value of horses which die before they 
are sold. Hunter v. Davis, 128 Iowa 
216, 103 NW 373. h 

[b] Inability to store.—A factor is 
not liable for damage to cotton 
caused by exposure on the wharf to 
the weather, where he is unable to 
procure immediate warehouse room, 
owing to the destruction by fire of 
the warehouses in the city. Foster 
vy. Bush. 104 Ala. 662, 16 S 625. 

[ec] Loss of goods after voidable 
sale.-—The factor, in the absence of 
negligence on his part, is not liable 
for the loss of goods destroyed by 
fire, although he has sold the goods, 
put the contract of sale is unenforce- 


LOT Ne, aL 


Jones v. Sinclair, 
9 AmD 75; Wilkinson vy. Williams, 35 
Tex. 181. 

[a] Where goods are wrongfully 
seized by an officer under an execu- 
tion against the factor, the latter is 
not answerable to the owner for the 
goods so taken, since such taking is 
wrongful; and the owner has a com- 
plete remedy by an action against the 
officer. Jones. v.. Sinclair, 2 0.N./cH 
319, 9 AmD 75. , 

7 Dunbarie Vi. 44 Til A. 


27. 

[a] Although he has been guilty 
of delay in selling the goods, he is 
not liable for an injury occurring 
through an act of God. Dunbar v. 
Gregg, 44 Ill. A. 527. 

8. Wallace v. Morgan, 23 Ind. 399; 
Davis v. Kobe, 36 Minn. 214, 30 NW 
662, 1 AmSR 6638; Vincent v. Rather, 
31 Tex. 77, 98 AmD 516; Kaufman v. 
Edwards, 2 Tex. Unrep. Cas. .132. 

Effect of usage on powers and du- 
ties generally see supra §§ 14, 32. 


Gregg, 


5 


9. Vincent v. Rather, 31 Tex. 77, 
98 AmD 516. 
ae Wallace v. Morgan, 23 Ind. 


11. Kaufman v. Edwards, 2 Tex. 


Unrep. Cas, 132. 


12. Bartle v. Phelps, 39 Iowa 498; 
Ives v. Freisinger, 70 N. J. L. 257, 
57 A 401; Knowles v. Savage, 140 N. 
C. 372, 52 SE 930; Vincent v. Rather, 
31 Tex. 77, 98 AmD 516. 

[a] Storage of goods.—Where a 
factor advertises to store goods in a 
fireproof warehouse, he is liable for 
the loss of the goods by fire arising 
from his failure to store them so. 
Vincent v. Rather, 31 Tex. 77, 98 
AmD 516. 

A Seymour vy. Wyckoff, 10 N. Y. 

{a] Reason for rule.—Such a sub- 
stitution, if allowed, would. give 
every factor “the right of converting 
the property to his own use, and, in- 
stead of bailee, to assume the char- 
acter of debtor to the owner for his 


property, without his consent.” Sey- 
mour v. Wyckoff, 10 N. Y. 218, 
217. 

[b] Effect of instructions._-An 


instruction to a commission mer- 
chant, in regard to goods consigned 
to him for sale, to do with them in 
like manner as if they were his own, 
given in furtherance of former in- 
structions, does not authorize him 
to sell the goods and substitute other 
goods of the same kind in their 
place. Seymour v. Wyckoff, 10 N. Y. 
213: 
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those of himself or of others;14 and if he inter- 
mingles his principal’s goods with his own and eon- 
signs the whole cargo to a third person to be sold, 
the factor will be regarded as having received the 
proceeds of sale of his principal’s goods and is lable 
But he may be authorized 
by usage or custom in storing the goods in a mass 
with other goods of the same grade,!® although he 
must keep account of the property of the different 


for the full amount.?® 


consignors.!7 


After termination of agency. Where the agency 
has terminated and reasonable notice has been given 
to the principal to take the goods back, the factor is 


hable only for gross negligence.1§ 
Subagent. 


or indireetly.?° 


14. Pinckney vy. 
Clarke v. Tipping, 
Reprint 352. 

15. Williams v. White, 70 Me. 1388. 

16. Bailey v. Bensley, 87, Ill. 556; 
Trumbull v. Union Trust Co., 33 Ill. 
Ae Oko Path 137 Til 14627 NE 24]; 
Davis v.. Kobe, 36 Minn. 214, 30 NW 
662, 1 AmSR 6638. 

[a] Illustration.— A factor to 
whom wheat is consigned for stor- 
age in an elevator and for sale may, 
in the absence of instructions, stow 
it in a mass with other wheat of 
the same grade; and the fact that 
the grain was of the grade “con- 
demned”’ makes no exception to the 
rule. Davis v. Kobe, 36 Minn. 214, 
30 NW 662, 1 AmSR 663. 
Trumbull v. Union Trust Co., 


Dunn, 2.S. C. 3i4: 
9 Beav. 284, 50 


Opel eAS SLO Lath 37 ol6 146, 27 
NE 24]. 
[a] If the factor confuses the 


goods of several of his principals 
and thereby obliterates all traces of 
the property, the consignors are en- 
titled to the proceeds of the goods in 
proportion to the values of the re- 
spective shipments. Trumbull  v. 
Union sDrust .Co., 138. Tie A. 3195 fart 
137 Ill. 146, 27 NE 24]. : 
eee Barrows v. Cushway, 37 Mich. 
481. 

19. Akron Cereal Co. 
cisco First Nat. Bank, 
84 P 778. 

20. Akron Cereal Co. 


v. San Fran- 
or Calit AL aos, 


v. San Fran- 


cisco First Nat. Bank, 3 Cal. A. 198, 
84 P 778. 

21. See supra § 23. 

22. U. S.—Randolph v. Ware, 3 
Craneh’503) (2-1. ved 51.2. 


Ark.—Walsh v. Frank, 19 Ark. 270. 

Tll.—Shoenfeld v. Fleisher, 73 Ill. 
404; Schaeffer v. Kirk, 49 Ill. 251. 

La.—Dunecan v. Boye, 17 La. Ann. 
ee Patterson v. Leake, 5 La. Ann. 


Md.--B. F. Sturtevant Co. v. Cum- 
berland, 106 Md. 587, 68 A 351, 14 
AnnCas 675. 

Nee G——Cemv. AASIt ol, Ne Ye <8) 
4 Transcr. A. 336; De Forest v. Ful- 
TOME.) Diss: Co\, 1INE Y. Super. 84; 
Brisban v. Boyd, 4 Paige 17. 

S. C.—Huguenin v. Legare, 45 S. 
Cieiae 2:04 

[a] A subsequent parol under- 
taking by a factor to “see to” or 
provide for insurance does not ren- 
der him liable for the loss of goods 
by fire where there was no agree- 
ment in the contract as to the fac- 
tor’s agency that the factor should 
keep the goods insured, and where 
there was no showing that the fac- 
tor had been instructed to insure 
or that there was a usage of trade 
or habit of dealing between them 
requiring insurance. Odorless Rub- 


A subagent appointed by a factor 
without authority from the principal may receive 
goods consigned to the factor, as his representative, 
and place them in a warehouse for the owner, 
but he has no authority, by virtue of such rela- 
tion, to store them in his own name either directly 
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eipal.?5 


[§ 45] G. Duty as to Insurance. 
factor has power to insure his principal’s goods,"? 
as a general rule, he is under no obligation to do 
so,2? unless such obligation is imposed upon him by 
a general usage or custom to that effect,?* or by the 
instructions of the principal,?* or by an agreement 
or course of dealings between himself and his prin- 


N [gg 44-45 


Although a 


Extent of duty: Where a factor is under an obli- 
gation to insure, such obligation does not import 
that he shall be personally lable as insurer,?* but 
his obligation is fulfilled by his obtaining reasonable 
and proper insurance,** which is generally presumed 
to mean full insuranee,?® unless it is not the eustom 
or practice to effect full insurance.?° 
not required to effect the insurance in the name of 
the principal,®° or to place the policy in his posses- 
sion or control.®+ 
the factor to insure the goods, he is not lable in 
case he is unable to effect the insurance.®? 


The factor is 


If reasonable diligence is used by 


But the 


factor becomes liable as insurer if he does not use 


ber Co. v. North Bennington Boot, 


ete., Co., 18 -F. Cas. No. 10,438. 

23. U. S8.—Kingston v. Wilson, 14 
Ke Cas. INO 823,04 Washy CoC. 3800. 

Ill.—Shoenfeld v. Fleisher, 73 Ill. 
404. 

La.—Tonge v. Kennett, 10 La. 
Ann. 800; Patterson v. Leake, 5 La. 
Ann. 547, 


Md.—B. F. Sturtevant Co. v. Cum- 
berland, 106 Md. 587; 68 A 351, 14 
AnnCas 675. 

Miss. eee v. Gumbel, 72 
aE: C/G Pe See ny) 

Y.—Lee v. Nets 37 N. Y. 78, 4 
eee A. 336; Brisban v. Boyd, 4 
Paige 17. 

[a] Effect of contrary instruc- 
tions.—-Where a general usage im- 
poses upon a factor the duty to in- 
sure, and the factor attempts to ex- 
cuse his failure to do so on the 
ground that he was instructed not 
to insure goods consigned until fur- 
ther notice, evidence that after such 
instruction was given, and before 
the consignment in question, there 
was a settlement and discontinuance 
of business between the parties is 
admissible to show that the instruc- 
tion did not refer to the goods in 
question. Burbridge v. Gumbel, 72 
Miss. 371, 16 S 792. 

24. U. S—De Tastett v. Crousil- 
lat Tet GasaiNOnsc aoe -oeIVViAS hukGy 
CTs ae 

Ill.—Shoenfeld v. Fleisher, 73 I11. 
404; Schaeffer v. Kirk, 49 Ill. 251. 

La.—Gordon v. Wright, 29 La. 
Ann. 812; Duncan v. Boye, 17 La. 
Ann. 273, 

Md.—B. F. Sturtevant Co. v. Cum- 
berland, 106 Md. 587, 68 A 351, 14 
AnnCas 675. 

N. Y.—Lee v. Adsit, 37 N. Y. 78, 
4 Transcr> =A sees Thorne We Deas, 
4 Johns. 84; Brisban v. Boyd, 4 
Paige 17. 

Eng.—Callander v. Oelrichs, 5 
Bing. N. Cas. 58,35 HCH 41, 132 Re-= 
print 1026; Smith vy. Lascelles, Zee 
Reuss 100 Reprint 101. 

gou U. S.—Morris v. Summerl,,17 

No, 19 88ino2 Wash) Onac: 


jou Shoentela v. Fleisher, 73 Il. 


aaecn .—Area v. Milliken, 35 La. Ann. 
Md.—B. F. Sturtevant Co. v. Cum- 

berland, 106 Md. 587, 68 A 351, 14 

AnnCas 675. 
Minn.—Milburn 


Wagon Co. ov; 
pA ae 30 Minn. 


89, 14 NW 271. 


Y.—Lee v. Adsit, 37 N. Y. 78. 
N. .D.—Getts -v;; Champion, 37) N. 
D. 36, 163 NW 263. 


Eng.—Smith v. Lascelles, 2 1T. 
187, 100 Reprint 101, 18 ERC 401. 
fa] Tlustration._If a principal 


is led from previous transactions to 
expect that his factor will effect in- 
surance, he has a right to rely on 
his discharging that duty unless he 
receives notice to the contrary. Area 
v. Milliken, 35 La. Ann. 1150; Smith 
v. Lascelles, 2 T. R. 187, 100 Reprint 
101, 18 HRC 401. 

[b], Duty under contract to in- 
sure.—A contract requiring the fac- 
tor to take out insurance for the 
benefit of the principal and further 
providing that property unsold after 
eight months shall be subject to the 
order of the principal, requires the 
factor to keep the property insured 
for only a reasonable time, not ex- 
ceeding eight months, and: therefore 
the factor is not liable for the value 
of such property destroyed without 
his fault, three years after its con- 
signment. Milburn Wagon Co. v. 
Evans, 30 Minn. 89, 14 NW. 271., 

[c] Effect of letter as to insur- 
ance by another.—Where the princi- 
pal writes to a factor who is in the 
habit of insuring against fire with- 
out instructions, that he has re- 
questeda third personto insure, the 
factor will not be liable for not in- 
suring against fire, although in fact 
the principal had reference to ma- 
rine insurance only. Tonge v. Ken- 
nett, 10 La. Ann. 800 

[d] There is no legal objection 
to a contract requiring a factor re- 
ceiving goods to be sold on commis- 
sion to keep them insured with the 
loss payable to the consignor, to the 
amount of the price. Getts v. Cham- 


pion, 37 N. D. 36, 163 NW 263. 
[e] Notice on invoice.— Where 
the express contract between the 


parties does not require the factor 
to insure the goods, such obligation 
is not imposed upon him by the 
mere fact that upon the invoice sent 
with the goods consigned there is 
printed the words “Stock to be kept 
covered by insurance for the benefit 
of the consignor,” and that the fac- 
tor retains the goods without ob- 
jecting to this notice. B. F. Sturte- 
vant Co. v. Cumberland, ete., Co., 106 
Md. 587, 68 A 351, 14 AnnCas 675. 


26. Johnson v. Campbell, 120 
Mass. 449. 

27. Johnson v. Campbell, 120 
Mass. 449, 

28. Ela v. French, 11 N. H. 356; 


eee: v. Davis, 52 Barb. (N. Y.) 


29. Beardsley v. Davis, 52 Barb. 
(N. Y.) 159 


30. Johnson yv. Campbell, 120 
Mass. 449. ‘ 

31. Johnson v. Campbell, 120 
Mass. 449, 


32. De Tastett v. Crousillat, 7 F. 
Cas. No. 3,828, 2 Wash. C. GC. 132. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 45-47] 


“reasonable prudence and diligence to effect the in- 


* 


surance,** or fails to inform his principal of his 
inability to effect it;°4 but it has beén held that in 
such cases he is entitled to credit for premiums 
which should have been paid.** A factor is also 
lable as insurer if he insures in his own name and 
fails to collect the insurance.®® 

Cannot become insurer. Although a factor who is 
instructed to insure may become liable as insurer by 
reason of his negligence in respect to the insur- 
ance,** he cannot, without the principal’s consent, 
take the risk upon himself as an insurer,®* at least 
he cannot do so, so as to charge the principal with 
the premium,*® and if he does take upon himself the 
risk of insurance, he becomes bound to indemnify 
his principal not as an insurer, but on the ground 
of having failed to comply with his instructions.* 

Duty to account for insurance collected. Where 
the factor insures the goods of his principal and col- 
leets the insurance, he is bound to account to the 
principal therefor, although he was under no obliga- 
tion to insure.*4 

[§ 46] H. Duty as to Sale—l. In General. In 
the absence of an agreement or instructions as to 
the time, manner, or terms of sale the factor is at 
liberty to sell at such time, in such manner, and on 
such terms as he may deem proper in the exercise 
of a sound discretion, and will incur no liability, 
where he acts in good faith and without negligsnce, 
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for losses arising from his errors of judgment ;** and 
in such a case the factor is neither bound to write 
for instructions, nor having written for them to wait 
tor a reply.t’? te may conduct the sale in his usual 
and customary manner,** but he of course is bound 
to exercise ordinary diligence as to the manner and 
terms of the sale, and will be lable in ease he is 
negligent in this respect.4¢ The principal, how- 
ever, ordinarily has the right to direct the time, 
manner, and terms of the sale,*® so long as it does 
not impair the factor’s right to reimbursement out 
of the proceeds for his advances and charges.4* 
: Condition of goods. In the absence of instruc- 
tions or a custom of trade otherwise the factor 
should, as a general rule, seli the goods in the con- 
dition in which they are consigned to him for sale.** 

Compliance’with revenue laws. In effecting a sale 
a factor should comply with the revenue laws of the 
place of sale, and on his failure to do so he will, as 
a rule, be lable to his principal for the resulting 
damages.*® 

[§ 47] 2. As to Time of Sale. In the absence 
of specific instructions the time of sale is a matter 
within the sound diseretion of the factor,°° espe- 
cially where he has made advances on the goods.°+ 
He must, however, sell the goods within a reason- 
able time, and will be held lable for damages re- 
sulting from an unnecessary delay in their sale;°? 
and on the other hand if he exercises his discretion 


33. U. S—De Tastett v. Crousil- [b] Goods not in fact damaged.— {a] Market composed of single 
lat, 7 F. Cas. No. 3,828, 2 Wash. C.|/It is no defense to an action by the | purchaser.—In order to charge a 
CG. 132; Morris v. Summerl, 17 F.| principal to recover from the fac-|factor with negligence in not sell- 
Cas. No. 9,837, 2 Wash. C. C. 2038;] tor insurance money collected by the ]}ing, where the market is composed 
Kingston v. Wilson, 14 F. Cas. No.| factor that the goods on which the|of a single purchaser, it must be 


insurance was collected were not in 


shown that such purchaser made a 


7,823, 4 Wash. 310. 


Ill.—Shoenfeld v. Fleisher, 73° Ill. 
404. 

La.—Gordon v. Wright, 29 la. 
Ann. -812: 


N. H.—Ela v. French, 11 N. H. 356. 
ewfoundl.— Evans v. Bulley, 1 
Newfoundl. 330. 

34. De Tastett v. Crousillat, 7 F. 
Cas. No. 3,828, 2 Wash. C. C. 132. 

{a] Liable as insurer.—Where a 
factor is instructed to insure the 
zoods, his failure to notify the prin- 
cipal of his inability to effect the 
insurance venders him liable as in- 
surer. De Tastett v. Crousillat, 7 F. 
Cas. No. 3,828, 2 Wash. C. C. 132. 

Duty to inform principal generally 
see supra § 43. 

35. De Tastett v. Crousillat, 7 F. 
Cas. No. 3,828, 2 Wash. C. C. 132; 
Morris v. Summer], 17 F. Cas. No. 
Ges. 2 Wash, CHC. 203); Shoenfeld 
v. Fleisher, 73 Ill. 404. 

36. Gordon v. Wright, 29 La. Ann. 


37. See supra text and notes 33, 
34. 
: 38. Keane v. Branden, 12 La. 
Ann. 20. But see Miller v. Tate, 12 


La. Ann. 160 (holding that, where a 
factor effected insurance in several 
different companies at a rate which 
was equal to one eighth of one per 
cent per month, and in the accounts 
rendered of sales charged one fourth 
of one per cent per month, he was 
not to be considered as his princi- 
pal’s agent in his insurances effected 
but as being an insurer himself at 
the rate of one fourth of one per 
cent per month and as having rein- 
sured at the best terms obtainable). 

39. Keane v. Branden, 12 La. Ann. 
20. 


40. Keane v. Branden, 12 La. Ann. 
) 


41, Fish v. Seeberger, 154 Tll. 
30, 39 NE 982 [aff 47 Ill. A. 580]; 
Stillwell v. Staples, 19 N. Y. 401. 

[a] The amount of the insurance 
plus the interest thereon from the 
time payment is demanded of him 
will be held to be the amount of his 
liability. Fish v. Seeberger, 154 Ill. 
30, 39 NE 982 [aff 47 Ill. A. 580). 


fact damaged. Fish v. Seeberger, 
coi o 30, 39 NE 982 [aff 47 Ill. A. 

{c] Imsurance of goods of sev- 
eral principals.—Where property be- 
longing to several consignors is in- 
sured by the factor, the policy cov- 
ering all the goods, and the insur- 
ance money is paid to the factor ir- 
respective of the ownership of the 
goods; and the total amount of the 
insurance is less than the value of 
the property, one of the consignors 
eannot sue to recover his share of 
the insurance money without ‘mak- 
ing the other consignors parties to 
the action. Gutman v. Rogers, 13 


NYS 576. 

40. WU. S=—Bvans'v: Potter, 8 FF. 
Cas. No. 4,569, 2 Gall. 12. 

Tll.—Dows v. McCleary, 14 Ill. A. 
13%. 

Towa.—Payne v. Potter, 9 Iowa 
549. 


Ky.—Byrne v. Schwing, 6 B. Mon. 
199; Buford v. Dumesnil, 
29% 

Tia.—Lesesne v. Cook, 16 La. 58. 

Md.—Capron v. Adams, 28 Md. 529. 

Mo.—Given v. Lemoine, 35 Mo. 110. 

N. Y.—Hilton v. Vanderbilt, 82 N. 
Y. 591; Marfield v. Goodhue, 3 N. Y 
62, 8 NYLegObs 110 [rev 3 Nish Ve. 
Super. 360]; Jervis v. Hoyt, 2 Hun 
637; Milbank v. Dennistoun, 14 N. 
Y. Super. 246 [rev on other grounds 
291 N. Y. 3861; Davis v. Reynolds, 48 
HowPr 210 [aff 5 Hun 651]; Liotard 
v. Graves, 3 Cai. 226. 

Pa,—Conway v. Lewis, 120 Pa. 
915. 13 A 826, 6 AmMSR 700; Geyer v. 
Decker, 1 Yeates 486. 

Wash.—Lockett v. Baxter, 3 Wash. 
M350, Loe! 23). 

As to time of sale generally see 
infra § 4 

43. Conway v. Lewis, 120 Pa. 215, 
13 A 826, 6 AmSR 700. 

44, Poels v. Brown, 78 Nebr. 788, 
111 NW 798. 

45. WBichel v. Sawyer, 44 Fed. 845; 
Milbank v. Dennistoun, 23 N. Y. 
Super. 382; Spruill v. Davenport, 116 
N. G. 34, 20 SE 1022. See generally 
supra § 33. 


1 eye Ome 


reasonable offer for the goods, suffi- 
cient to cover the advances of the 


On Hichel v. Sawyer, 44 Fed. 
oO. 
46. Heffner v. Gwynee-Treadwell 


Cotton Co., 160 Fed. 635, 87 CCA 606; 
German Bank v. Edwards, 53 N. Y. 
541; Justice v. Brock, 21 Wyo. 281, 
131 P 38-13 P 1070;"Clark vGreat 
Western Rk: Col,-8,U.3.€.) Caer 
Duty to obey instructions gen- 
erally see supra §§ 36-42. 
47. Justice v. Brock, 21 Wyo. 281, 
Hote PUSS, Ase: te L070. 
Effect of advances generally see 
supra §§ 40-42. 
48. Vandyke v. Brown, 8 N. J. Eq. 
657 [rev on other grounds 8 N. J. 
Eg. 795, 55 AmD 250]. 
49. Wellman v. Nutting, 3 Mass. 
454 (holding that a foreign factor 
would be liable to his principal for 
a seizure of the goods for a breach 
by him ‘of a revenue law in selling 
them, unless he could show special 
instructions to act as he did, or that. 
he could not obey his instructions 
by a sale in any other way, and ‘that 
his principal knew it when he con- 
signed the goods). 
Ala.—Lehman v. Pritchett, 84 

512, 4 S 601. 
La.—Bush v. Walmsley, 6 La. A. 
52 Miss. 


(Orleans) 368. 
Miss.—Cotton v. Hiller, 


fis 

Mo.—Given v. Lemoine, 35 Mo. 110. 

N. Y.—Milbank v. Dennistoun, 21 
N. Y. 886, 19 HowPr 126. 

N. C.—Spruill v. Davenport, 116 
N.C: 34)°20 SH 1022: : 

Pa.—Conway v. Lewis, 120 Pa. 215, 
13 A 826, 6 AmSR 600. 

51. See supra §§ 40-42. 

52. U. S—Feild v. Farrington, 10 
Wall. 141, 19 L. ed. 923. 


Ark.—Wynne v. Schnabaum, 78 
Ark. 402, 94 SW 50. 
Ky.—Seibert v. Albritton, 101 Ky. 


241, 40 SW 698, 19 KyL 402; Atkin- 
son v. Burton, 4 Bush. 299; Francis 
v. Castleman, 4 Bibb 282; Buford v. 
Dumesnil, 1 Ky. Op. 29. 
Me.—Selden v. Beale, 3 Me. 178. 
Mass.—Porter v. Blood, 5 Pick. 54. 
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fairly and in good faith, and sells the goods within 
a reasonable time after he receives them, he dis- 
charges lis duty, and is rot hable to the principal 


for damages sustained,°* such as 


decline in price,’* or because he could have received 
an advanced price if he had held the goods.*° 
Where the factor’s authority is to sell only to pro- 
tect his lien, and he is not directed by the principal 
to sell, he is not lable for a delay in the sale.*» 

Where the factor ex- 
pressly contracts or receives instructions as to the’ 
time of sale, he must exercise reasonable diligence 
to comply therewith, and is lable for loss or injury 


Contract or instructions, 


sustained through his failure to 


where he has made advances on the goods, and it 
becomes necessary to sell in order to protect him- 
self against loss,°* although if a sale can be made 
at a price which will more than pay his charges 
he is bound to sell at his principal’s request.®® But 
of course he is not responsible where he uses all rea- 


sonable diligence to effect a sale 
dered,®° 


Mian.—Roberts v. Cobb, 76 Minn, 
420, 79 NW 540. 

Mo.—Merle v. Hascall, 10 Mo. 406; 
Benedict v. Inland Grain Co., 80 Mo. 
A. 449; Bernet v. Hockaday, 61 Mo. 
Bse6i2. 7. 

Nebr.—Prokop v. Gourlay, 65 Nebr. 
504, 91 NW 290. 

Or.—Usborne v. Stephenson, 36 Or. 
328, 58 P 1103, 78 AmSR 778, 48 LRA 
432. 


[a] Depreciation.—If the factor 
delays a sale for an unreasonable 
length of time, and the goods de- 
preciate in value so that his prin- 
cipal loses, he is liable for such 
loss. Roberts v. Cobb, 76 Minn. 420, 
79 NW 540. 

[b] When bills are drawn upon 
a consignee against a certain ship- 
ment of goods he has no right with- 
out orders to hold up the ‘sale of 
the goods after the time of payment 
of the bill, but should sell to meet 
the payment, of the bills. Potts v. 
Ringdilay, 7 Lo BY Cas. No.) 11,345; 1 
Cranchi-C.)/ Cx, 51/4. 

53. Lehman v. Pritchett, 84 Ala. 
512, 4 S 601; Wynne vy. Schnabaum, 
78 Ark. 402, 94 SW 50; Willis. v. 
Thacker, 20 Tex. Civ. A. 233, 49 SW 
128. 

[a] Loss by fire —A factor is not 
liable for the loss of goods destroyed 
by fire where he was not guilty of 
an unreasonable delay in the sale. 
Lehman vy. Pritchett, 84 Ala. 512, 4 


S 601. 
Willis v. Thacker, 20 Tex. 


54. 
Civ. A. 2338, 49 SW 128. 

55. Jervis v. Hoyt, 2 Hun (N. Y.) 
6387; Ward v. Bledsoe, 32 Tex. 251. 

56. McManus v. Sawyer, 231 Fed. 
231. 

57. U. S.—Courcier v. Ritter, 6 
mh. Cas. No. 3,282, 4 Wash. CG. Ci 549, 

Conn.—Weed vy. Adams, 37 Conn. 

Ga.— Day v. Crawford, 13 Ga. 508; 
Wood v. Jones, 10 Ga. A. 735, 73 SE 


1099. 

Ill.—Pulsifer v. Shepard, 386 Ill. 
53: 

La.—Magegoffin v. Cowan, 11 La. 
Ann. 554. 


N. Y.—Milbank v. Dennistoun, 21 
N. Y. 386, 19 HowPr.126 [rev 14 N. 
Y. Super... 246]; Evans v. Root, 7 N. 
MW, L836; 57 AmD: 512; Marfield -v. 
Goodhue, 3 _N. Y. 62, 8 NYLegObs 
110 [rev 3 N. Y. Super. 360]; Scott 


v. Rogers, 4. Abb. Dec. 157; Bell v. 
Palmer, 6 Cow. 128. 
N. C.—Spruill v. Davenport, 116 


N. C. 34, 20 SE 1022; Symington v., 
MeLin, 18 N. C. 291; Golden v. Levy, 
4IN Gor 1415) 6 Amp: 555, 
Oh.—Burnard v. Voss, 8 Oh. Dec. 
(Reprint) 221, 6 CinecLBul 339. 


When so instructed it is the duty of the 
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by reason of a 


not, by holding 


[§ 48] 


do so,®°? except 


at the time or- 


Okl.—Moody v. Thompson, 166 P 96. 

Tenn.—Johnson v. Wade, 2 Baxt. 
480; Strong v. Stewart, 9 Heisk. 137. 

Tex.—Porter v. Heath, 2 Tex. A. 
CiveliGasms 24 ; 

{a] Illustrations. — (1) Where 
goods are delivered to be sold when 
the owner shall direct, the factor is 
liable for his neglect to sell when 
directed. Pulsifer v. Shepard, 36 Ill. 
513. (2) If a factor receives a per- 
emptory order from his principal to 
sell goods consigned to him, he must 
sell at once, or, if a sale cannot be 
made, inform his principal, and await 
instructions, Spruill v. Davis, 116 
N._C. 34, 20 SE 1022. 

[b] On specified day.—A factor 
instructed to sell the goods on a 
specified day, and if not sold on that 
day to reship them, will be liable as 
for a conversion of the, goods if, on 
the day when he is required to sell, 
he gives a refusal until the fol- 
lowing day and accordingly effects 
nee sale. Scott v. Rogers, 31 N. Y. 

58. John Flannery Co. vy. James, 
13 Ga. A. 425, 79 SH 912. But see 
Bell _v. Palmer, 6 Cow. (N. Y.) 128 
(holding that a factor was liable for 
a failure to comply with an instruc- 
tion accompanying the consignment 
and directing him to sell immediately 
on arrival, although he had made 
advances on the goods). 

[a] MIlustrationm—Where a cotton 
factor advances large sums on cotton 
shipments, so that his interest in 
the cotton equals or exceeds that of 
the owner, he may exercise his dis- 
cretion as to the time of selling the 
cotton even in disregard of the own- 
er’s instructions, provided he acts 
with due regard both to his own 
interest and that of the owner. John 
Flannery Co. v. James, 13 Ga. A. 425, 
79 SE 912, 

Effect of advances generally see 
supra §§ 40-42. 

59. Justice v. Brock, 21 Wyo. 281, 
LAPS syn kos des LOO. 


60. Burnard v. Voss, 8 Oh. Dec, 
(Reprint) 221, 6 CincLBul 339. 
61. Courcier v. Ritter, 6 F. Cas. 


No. 3,282, 4 Wash. C. C. 549: Evans 
v. Root, 7 N. Y. 186, 57 AmD 512; 
Bell v. Palmer, 6 Cow. (N. Y.) 128: 
Burnard v. Voss, 8 Oh. Dec. (Re- 
print) 221, 6 CineLBul 339; Strong 
v. Stewart, 9 Heisk..(Tenn.) 137. 

_ [a] No matter at what loss.—An 
instruction to ‘make sale immedi- 
ately on arrival” requires the agent 
to sell immediately on arrival, no 
matter at what loss, if he could sell 


at all, or as soon as he could sell. 
Courcier v. Ritter, 6 F. Cas. No. 
3,282, 4 Wash. C. C. 549. 


i 
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factor to use all reasonable diligence to sell imme- 
diately on arrival,*! or to sell immediately.°* Where 
he contracts or is instructed to hold the goods until 
instructed to sell, he is liable if he sells in the 
absence of instructions;®? and on the other hand if 
he advises the sale of goods, and informs the prin- 
cipal of the weak condition of the market, he does 


the goods in accordance with the 


directions of the principal, become liable for failure 
to use diligence merely because he afterward sells 
on a low market.** 

3. As to Place of Sale.% 
sence.of special instructions or a usage to the con- 
trary, it is presumed that the goods are to be sold 
at the place to which they are shipped\and where 
the factor has his place of business or maintains an 
agency, and it is his duty to sell them at that place 
or market;®® and since the principal selects the mar- 
ket he assumes the risk of the factor being unable 
by the exercise of ordinary care, skill, and diligence 
to make a sale there.*’ If the factor, in such a ease, 
reships the goods he will be liable for the loss in- 


In the ab- 


62, ‘Bell ~v. “Patmery "6. (Cowes VON, 
Y.) 128; Spruill v. Davenport, 116 
N. C. 34, 20 SH 1022; Golden v. Levy, 
4 N. C. 141, 6 AmD 555. 

[a] Illustration.—Where a factor 
instructed to sell immediately re- 
fuses the first offer, in expectation 
of a more favorable market, and is 
afterward forced to sell at a lower 
price, he is liable although he acted 
in good faith. Bell v. Palmer, 6 
Cow... CN. -Y.) 1281 

[b] A delay of fifteen days does 
not show a breach of an instruction 
to sell immediately, when nothing is 
proved as to the state of the market. 
polden Vi. Liewy, 4 N.C. 1415 6 Amp 

63. Wood vy. Jones, 10 Ga. A. 735, 
73 SE 1099; Buford vy. Dumesnil, 1 
Ky. Op. 29; Faraido v. Gumbel, 128 
La. 287, 54 S 821; Porter v. Heath) 2 
Tex, tA. \CivaCas./'§' soa. 4 

[a] Presumption as to time.— 
Where cotton is sold by facters con- 
trary to an agreement, to hold sub- 
ject to instructions of the princi- 
pal, in case of doubt, it will be pre- 
sumed that the cotton was to be 
sold during the current, season, es- 
pecially where the principal is large- 
ly indebted to the-factor. Faraldo 
v. Gumbel, 128 Jia. 287,-54 S 821. 

64, Charlotte Oil, etc, Co. v. Har- 
tog, 85 Fed. 150, 29 CCA 56. 

o. Authority to reship see supra 

66. U. S.—Foerderer y. Trades- 
men’s Nat. Bank, 107 Fed. 219, 46 
CCA 243; Kingston v. Wilson, 14 F. 
Cas. No. 7,823, 4 Wash. C. G. 310. 

Cal.—Pugh ~v. Porter Bros, Col, 
118 Cal. 628, 50 P 773. 

Conn.—Romeo_ v. Martucci,- 72 
Conn. 504, 45 A 1, 99, 77 AmSR 327, 
47 LRA 601. 

Tll.—Phy v. Clark, 35 Il. 377, 

Me.— Williams vy. White, 70 Me. 138. 

Mo.—Phillips v. Scott, 43 Mo. 86, 
97 AmD 3869. 

Nebr.—Burke vy. Frye, 44 Nebr. 
223, 6. 

: Coweuill, 2 Disn. 
58, 13 Oh. Dec. (Reprint) 37. 

Tex.—Kauffman  v. Beasley, 54 
Rex, b63- 

Wyo.—Justice v. Brock, 
28d 81 Pass. Les — 1070; gs 

Eng.—Catlin v. Bell. 4 Campb. 183. 

67. Justice v. Brock, 21 Wyo. 281, 
131. Py 88bi38. P1070) 

[a] Place of agency.—Where the 
factor maintains an agency at the 
time where the principal’s goods are 
delivered, it cannot be presumed 
that it was intended that the goods 
were to be shipped to the factor’s 
principal place of business. 


v. Leslie, 181 Ark. 435, 199 SW 379. 


For later cases, developinents and changes in the law see cumulative Annotatiuns, 


8, Same title, page and note number. 


21 Wyo. 


Coyne 
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eurred from selling at a less price than he could 
have obtained in the market where he had authority 
to sell,°* and unless the principal is advised that a 
better price can be obtained at another market to 
which the goods are shipped, his failure to object to 
such shipment will not bar his right to recover dam- 
ages for a failure to sell at the market where the 
factor has his agency.®® If the factor is authorized 
to direct the destination of the goods with a view 
to the best market, he must exercise reasonable skill 
and diligence and make all necessary inquiries to 
take advantage of the best available market.”° 

Effect of advances."! Where the factor has made 
advancements to his principal upon the goods con- 
signed to him, and the disposal thereof becomes nec- 
essary to protect himself against loss, he may exer- 
cise his discretion as to the place of sale, even 
though contrary to positive instructions.72 

[§ 49] 4. As to Price of Sale—a. In General. 
Where the goods are consigned without any instruc- 
tions as to price, it is the factor’s duty to use rea- 
sonable skill and diligence to sell at the highest price 
obtainable in the market;*? it is his duty to sell for 
at least the current market price and if in violation 
of this duty he sells below such price, he is liable 
to his principal for the difference.** The market 
within the meaning of this rule means such mar- 
ket as is available to the factor,” and not in the 


68. 
Fruit Exch., 144 Cal. 402, 77 P 993;|Super. 246]. 
Phy v. Clark, 35 Ill. 377; Fatman v. 78. Buford v. 


Brown, 1 Ky. Op. 490; Weidner v. 

Olivit, 108 App. Div. 122, 96 NYS 37 

[aff 1188 N. Y.. 611, 81 NE 1178]. 
Measure of damages for sale at 
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Betts v. Southern California] Y. 386, 19 HowPr 126 [rev 14 N. Y. 


Dumesnil, 
Op. 29; Lesesne v. Cook, 16 La. 58; 
Milbank v. Dennistoun, 21 N. Y. 386, 
19 HowPr 126 [rev 14 N. Y. Super. 


[25C.J.] 367 


market of another city.“° He is not bound to antici- 
pate an extraordinary rise in the price of the article 
which might subsequently oceur,’? and if he exercises 
ordinary care and diligence in making the sale, he 
is not responsible to his principal for any loss,78 
although he sells for less than the market value,’ 
or fails to secure more than the current market 
price;®° nor is he liable where through a mistake 
of judgment he holds the property for a rise and 
the market weakens.*4 

[§ 50] b. Where Price Is Fixed. Where the 
factor enters into an agreement or guaranty as to 
the price to be received, he is liable if he sells. 
below that price, although the price received is the 
market price,®? and although the contract price is 
arrived at through a mistake on the part of the fac- 
tor.8° So where the factor’s instructions limit the 
price at which the goods are to be sold, he is liable 
to the principal in damages if he sells for less than 
the price limited,** especially where he has made no 
advances.®> But as a general rule a factor is not 
obliged to sell at a price which would be less than 
his lien for advances, commission, and just charges, 
at the request of his principal,®* unless the principal 
pays or tenders such advances and charges.8? The 
mere fact, however, that the invoice of the goods is 
accompanied by a statement of the price does not 
establish such price as the minimum at which the 


Co., 16 Ala. 9, 374, 77 S 986 [cer- 
tiorari den 201 Ala. 331, 77 S 993]. 

84 U. S.—Levison v. Balfour, 34 
Fed. 382, 13 Sawy. 223; Loraine v. 
Cartwright, 15 F. Cas. No. 8,500, 3 
WasherCs @.2151. 


De EGy. 


improper place see infra § 110. 

69. Coyne v. Leslie, 131 Ark. 435, 
199 SW 379. 

70. Kingston v. Wilson, 14 F. 
Casi NOIn73823) 04. Washi C: C.2 310; 
Coyne v. Leslie, 131 Ark. 435, 199 
SW 379; MacKenzie v. Hodgkin, 126 
. 591, 59 P 36, 77 AmSR 209. 
71. See generally supra §§ 40-42. 


72, Phillips v. Scott, 43 Mo. 86, 
97 AmD 369. : 
73. Ark.—Coyne v. Leslie, 131 


Ark. 435, 199 SW 379. : 

111.— Craig v.-— Harrison-Switzer 
Milling Co., 103 Ill. A. 486. 

La.—Breaux v. Crusel, 3 La. A. 

rleans) 173. 

ON: re LAnaky v. Carpenter, 27 N. 
Y. Super. 200. : : 

Tex.—Bouldin v. Atlantic Rice- 
mills Co., (Civ. A.) 86 SW_ 795; 
Drumm-Flato Commn. Co. v. Union 
Meat Co., (Civ. A.) 77 SW_634. 

74, U. S.—Davis v. _ Bessemer 
City Cotton Mills, 178 Fed. 784, 102 
CCA 232. 

k.— Wynne: -v. 


Ar Schnabaum, 78 
Ark. 402, 94 SW 50. 


Cal.—Pugh v. Porter Bros. Co., 
118° Cal. 628, 50 PRP 772. 

Mo.—Merle v. Hascall, 10 Mo. 
406. 

N. Y.—Linsly v. Carpenter, 27 N. 


Y. Super. 200: Milbank v. Dennis- 
toun, 23 N. Y. Super. 382. 

N. C.—Govan v. Cushing, 111 N. C. 
458, 16 SE 619. 


Vit.—Bigelow v. Walker, 24 Vt. 
149, 58 AmD 156. 
Wyoe.—Justice v. Brock, 21 Wyo. 


PSiv3l P 38, 1383 P1070: ' 

[a] Proof of one or two sales in 
the same city at better prices than 
those obtained by the factor is not 
sufficient to show that he failed to 
discharge his duty to sell at the 
market price. a eens Schnabaum, 
78 Ark. 402, 94 : 

75, Justice v. ae 21 Wyo. 281, 

25,5133) Prd “ 

er Wynne v. Schnabaum, 78 Ark. 
402, 94 SW 50. 

*Slace of sale generally see Supra 


: 7. Milbank y, Dennistoun; 21 N. 


246]; Cleveland v. Jamison, (Tex. La.—Poindexter v. King, 21 La. 
Civ. A.) 182 SW 1175; Drumm-F lato} Ann. 697. 
Commn. Co. v. Union Meat Co., (Tex. Mass.—Mann y. Laws, 117 Mass. 
Civ. A.) 77 SW 634. 293. 

79. Cleveland v. Jamison, (Tex. Miss.—Cotton v. Hiller, 52 Miss. 7. 


Civ. A.) 182 SW _ 1175; Drumm-F lato 
Commn. Co. v. Union Meat Co., 32 
Tex. Civ. A. 587, 77 SW 634. 

80. Mann v. Laws, 117 Mass. 293; 
Conway v. Lewis, 120 Pa. 215, 13 A 
826, 6 AmSR 700; Wise-Kottwitz 
Commn. Co, v. Bond, (Tenn. Ch. A.) 
47 SW 174; Ward v. Bledsoe, 32 Tex. 
251. 

81. Justice v. Brock, 21 Wyo. 281, 
131 PP) 38,)°133) P1070 [eit Cye]:~ | 

82, Cal.—Mackenzie v. Hodgkin, 


/126 Cal. 591, 59 P 36, 77 AmSR 209; 


Lehmann vy. Schmidt, 87 Cal. 15, 25 
Pde l: 

Ga.—Wood v. Jones, 10 Ga. A. 735, 
73, SH 1099. F 

Kan.—Meyer-Bridges Co, v. Ameri- 
can Warehouse Co., 94 Kan. 288, 146 
P 361. 

La.—National Packing Co. Vv. 
Davis, etc., Grocery Co., 129 La. 951, 
57 S 280. 

Mass.—Dalton v. Goddard, 104 


Mass. 497. . 
N. Y.—Harrison v. Glover, 4 Hun 
2003 


Pa.—Holt’s Est., 4 Del. Co, 363. 

Tenn.—Wise-Kottwitz Commn, Co. 
vy. Bond, (Ch. A.) 47: SW 174. 

[a] Application of rule. — Under 
a contract not to sell the goods for 
less than the price at. which the 
goods of another firm were sold, the 
price was to be determined by what 
such other -firm was willing to ac- 
cept for its goods, and not the price 
it had received on actual sales. Har- 


risonel ven Glaver,i¢4)) Hun GN. YY: ) 
121. 
[b] Contract construed as_ bind- 


ing the principal to fix the prices at 
which the factor should sell and 
earn a commission. Meyer-Bridges 
Co. v. American Warehouse Co., 94 
Kan. 288, 146 P 361. 

[c] Consignment with no guar- 
anty as to vrice.—Wise-Kottwitz 
Commn. Co. v. Bond, (Tenn. Ch. A.) 
47 SW_ 174. 


83. Tyson v. Produce 


Jennings 


11 Mo. 


N. Y.—Comley v. Dazian, 114 N. 
Y. 161, 21, NE 135; Blot v. Boiceau, 
2 N. Y. 78, 51 AmD 345 [rev 3 N. Y. 
Super. 112]; Casson vy. Field, 52 N. 
Y. Super. 196; Taylor v. Ketchum, 28 
IN. YY. Super.: 607,135 oHowPr 1289; 
Loeb v. Johnson-Salkeld Co., 152 NYS 
1046; Vianna v. Barclay, 3 Cow. 281; 
Guy v. Oakley, 13 Johns. 332. 

Pa.—Porter v. Patterson, 15 Pa. 
229; Dusar v. Perit, 4 Binn. 361. 

Tex.—Webster v. Richardson, 55 
Tex. Civ. Ac o391,; 119° SW: 142% 

[a] Violation of instructions — 
(1) A factor violates an instruction 
not to sell under a certain price 
where he sells under an agreement, 
without the principal’s consent, that 
the price shall be set off against a 
debt due from the principal. Guy v. 
Oakley, 13. Johns: (N. Y:) 332. 1:@2) 
Where goods of different grades are 
consigned, and the factor is instruct- 
ed to “sell the total shipment not 
under eighty-five pounds per ton,” 
he violates his instructions where he 
sells a part of average quality above 
the price limited, but does not sell 
the balance. Levison vy. Balfour, 
84 Fed. 332, 13 Sawy. 223. 

[b] “Fair profit..—A factor in- 
structed not to sell “unless a fair 
profit can be realized,” is liable in 
damages in case he sells at a loss. 
Porter v. Patterson; 15 Pa. 229. 

85. Cotton v. Hiller, 52 Miss. 7. 
But see George v. McNeill, 7 La. 124, 
26 AmD 498 (holding that the ne- 
cessity of advances being covered 
will not of itself justify a sale be- 
low the limited price). 

Effect of advances generally see 
supra §§ 40-42. 

86. Justice v. Brock, 21 Wyo. 281, 
Tote Pes, uso ke LOCO 

Effect of advances generally see 
supra §§ 40-42. 

87. Justice v. Brock, 21 Wyo. 281, 
Hole Pee Shelss HE L070; 


Mo.—Switzer v. Connett, 


| 88. 


B68 | (25 C.J.] 


goods are to be sold;88 and an agreement or instruc- 
tion to sell for the best price obtainable merely re- 
quires that he shall sell at the price which he is able 
to receive by the exercise of reasonable care and 
diligence.®® 

Emergency. Where the goods are of a perish- 
able nature, the factor may sell below the price 
limited in order to prevent a total loss, if there 
is no opportunity to consult the principal.®° 

Failure to sell. Where the principal notifies the 
factor not to sell unless the price will net him a 
specified amount, he thereby restricts the power of 
the factor’s power to sell, and cannot complain of 
his failure to sell at a less price.°? 

[§ 51] 5. As to Sale for Cash or on Credit—— 
a. In General. If a factor is instructed to sell for 
cash he is of course bound to do so, and a violation 
of such instruction will render him personally liable 
for the payment of the price for which the goods 
are sold.®? A cash sale, within the meaning of such 
an instruction, requires the payment of the price on 
delivery of the goods;®* and the factor is liable to 
the principal if he allows the purchaser to take pos- 
session of the goods without paying,®* although it 
has been held that, where it is the custom to deliver 
the property and wait a few days for the payment 
of the money, such sale may be regarded as a cash 
sale,°® provided such custom is so certain, uniform, 
and notorious that it will be presumed to have been 
understood by the parties.°* Where the factor is 
authorized to sell on credit,®” it is his duty to exer- 


88. Smedley v. Williams, 1 Pars. 
Eq. Cas. (Pa.) 359. See also Mann 


Vt.—Chapman v. 
616; 
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Jackson v. Bissonette, 
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cise reasonable care and diligence in doing so, and 
if he does so, he is not liable for losses in regard 
to payment of the purchase price, which occur with- 
out any fault on his part,®* unless by express con- 
tract he renders himself hable for the payment of 
the purchase price,®® as where he sells on a del ere- 
dere commission;! or unless he becomes lable by 
reason of his ~dealings with his principal or the 
purehaser.? 

[§ 52] b. Taking Security.* It is the duty of 
the factor to take security from the purchaser to 
secure the payment of the purchase price, where he 
is so instructed,* or where it is the usage or custom ® 
to take security; and he will be lable for any loss 
which may occur through his failure to do so.® 

[§ 53] ¢. Ascertaining Responsibility of Pur- 
chaser. Although a factor is not, in the absence of 
an express agreement, a guarantor of the responsi- 
bility of a purchaser to whom he sells,’ and is not 
liable for the entire amount that could have been 
realized had a sale, which failed through his negli- 
gence in this respect, been completed,®? it is his 
duty to use reasonable diligence and care to ascer- 
tain from the usual and available sources of infor- 
mation, the financial standing of a purchaser to 
whom he sells the goods on credit, and if through 
carelessness or a want of proper examination and 
inquiry he gives eredit to a purchaser who is in- 
solvent or of doubtful financial standing, he will 
be liable to -his principal for any loss resulting from 
the insolvency of the purchaser.® It is also his duty 


32 Vt. 
24 Vt. 


Devereux, the market, and where by the custom 


of the market a delivery of the 


v. Laws, 117 Mass. 293 (holding that, 
where a manufacturer consigned a 
lot of boots saying that he had in- 
voiced them at the lowest selling 
prices and would duplicate the ship- 
ment “if prices obtained warrant,” 
but gave no direction to sell at the 
invoice price, correspondence indicat- 
ed that the goods were sent in order 
to make an experiment upon the mar- 
ket and that the invoice prices were 
for the information and to some ex- 
tent perhaps for the guidance of the 
consignee; but as there was no direc- 
tion to hold the goods if these prices 
could not be obtained, a declaration 
which alleged no misconduct on the 
part of defendant but simply a vio- 
lation of an order not to sell at less 
than the invoice prices could not 
be recovered upon). But see Lo- 
raine v. Cartwright, 15 F. Cas. No. 
8,500, 8 Wash. C. C. 151 (holding 
that, where a factor is instructed not 
to sell less than the “first cost and 
charges,” and an invoice accom: 
panies the letter pricing the articles 
and stating the amount of the 
charges, such price is the minimum 
price irrespective of the actual cost 
of the goods). 

89. Craig Vv. Harrison-Switzer 
Milling -Co., 103 Ill. A. 486; Golden 
v. Levy, 4 N. C. 527, 6 AmD 555. 

90. Frothingham v. Everton, 12 
N. H. 239; Lippmann v. Brown, 43 
Mise. 632, 88 NYS 141. 

Violation of instructions in case 
Soon. generally see supra 


91. Koshland v. Weber, 23 Wyo. 
241,148 P 369,.152 PP 167. 

92. U. S.—wWalker v. Smith, 29 F. 
Cas. No. 17,086, 4 Dall. 389, 1 Wash. 
Cer 152? 

Cal.— Johnson v. Totten, 3 Cal. 343, 


58 AmD 412. 

La.—Bonham vy. Overton, 6 La. 
Ann. 765; Montgomery v. Wood, 4 
La. Ann. 298. : 


Mass.—Dodge v. Tileston, 12 Pick. 


328 
S. C.—Barksdale v. Brown, 10 S. 
Celie Oo, AMD P20: 


611; Catlin v. Smith, 24 Vt. 85; Bliss 
vy. Arnold, 8 Vt. 252, 30 AmD 467. 

Va.—Howatt v. Davis, 5 Munf. (19 
Va.) 334, 7 AmD 681. 

Wis.—Hall v. Storrs, 7 Wis. 253. 

[a] Inconvenience of compliance. 
—In speaking of the inconvenience 
which would result from _ holding 
that the money must be paid at the 


‘time the property is delivered, it has 


been said: ‘‘With the practical in- 
convenience of the business we have 
nothing to do. Our duty is to hold 
parties to their contracts and to 
the measure of liability which the 
law imposes upon them. But we sup- 
pose if factors should find it imprac- 
ticable or impossible in cash sales in 
the grain trade to have the purchase 
money paid down before a delivery 
of the property, they can refuse to 
receive grain consigned to them to 
be sold for cash.” Hall v. Storrs, 7 


Wis. 253. 

93. Ill.—Deshler v. Beers, 32 Ill. 
368, 88 AmD 274. 

N. Y.—Douglass v. Leland, 1 
Wend. 490. 

S. C.—Barksdale v. Brown, 10 S. 


Cc. L. 517, 9 AmD 720. 

Vt.—Chapman v. Devereux, 32 Vt. 
616; Catlin v. Smith, 24 Vt. 85; Bliss 
v. Arnold, 8 Vt. 252, 30 AmD 467. 

Wis.—Hall v. Storrs, 7 Wis. 253. 

[a] Payment by check.—The re- 
ceipts of the purchaser’s cheek in 
payment is a violation of an instruc- 
tion to sell for cash. Hall v. Storrs, 
Ri IWS A253! 

94, Deshler v. Beers, 32 Ill. 368, 
83 AmD 274. 

95. Clark v. Van Northwick, 1 
Pick. (Mass.) 348; Stewart v. Scud- 
der, 24 N. J. L. 96. But see Bliss v. 
Arnold, 8 Vt. 252, 255, 30 AmD 467 
(where Williams, C. J., said that “in 
all sales for cash, the money must 
be paid when the property is de- 
livered. It is wholly inconsistent to 
claim that a sale for cash means a 
sale on a credit for a week. or ten 
days’’). 

[a] The instruction is to be con- 
sidered in the light of the usage of 


goods without the payment of the 
price is considered a cash’ sale, the 
right to demand payment not being 
postponed, such a sale is not a viola- 
tion of an instruction to sell for 


cash. Clark v. Van Northwick, 1° 
Pick. (Mass.) 343. 

ae Stewart v. Scudder, 24 N. J. 
‘97. See supra § 16. 


U. S.—Hamilton vy. Cunning- 
11 F. Cas. No. 5,978, 2 Brock. 


_}ll—Phillips v. Moir, 69 Il. 


Ky.—De Lazardi v. Hewitt, 7 B. 
Mon. 697; Byrne v. Schwing, 6 B. 
Mon. 199. 

Me.—Greely v. Bartlett, 1 Me: 172, 
10 AmD 54. 

Eng.—Varden v. Parker, 2 Esp. 


710 
Rae: Clark v. Roberts, 26 Mich. 
1. See infra §§ 68-70. 


2. See infra §§ 56, 57. 

3. Power to receive commercial 
paper in payment see supra § 26. 

4. aot on v. Campbell, 1 S. C. 


5. Chew v. Keane): 2 -La. 120, 

6. Chew v. Keane, 2 La. 120; Wil- 
kinson v. Campbell, 1 S. Cc. L. 169. 

7. Foster v. Waller, 75 Tl. 464; 
Western Union Cold Storage Co, v. 
Winona Produce Co., 84 Ill. A, 678 
{rev on other grounds 197 Ill. 457, 
64 NE 496]. 

8. Western Union Cold Storage 
Co. v. Winona Produce Co., 84 Tll. A. 
678 [rev on other grounds 197 Tl. 
457. 64 NE 496]. 

9. U. S.—Burrill v. Phillips, 4 F. 
Cas. No. 2,200, 1 Gall. 360; Marshall 
v. Williams, 16 F. Cas. No. 9,136, 2 
Biss. 255; Forrestier v. Bordman, 9 
F. Cas. No. 4,945, 1 Story 438. 

Ill—Foster v. Waller, 75 Ill. 464; 
Western Union Cold’ Storage Co. v. 
Winona Produce Co., 94 Ill. A: 618 
[rev on other grounds 197 Ill. 457, 
64 NE 496]. \ 

Iowa.—M. M. Walker Co. vy. Du- 
buque Fruit, ete., Co., 113 Iowa 428, 


ras ome eat ate NE: 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to keep the principal advised as to the pecuniary 
ability of the purchaser whenever the interests of 
the principal will be advanced by such knowledge.?° 
If, however, he sells in conformity with the usage 
of trade and uses due diligence to ascertain the sol- 
vency of the purchaser he is not responsible if the 
purchaser subsequently becomes insolvent.1! To 
charge the factor with negligence in this respect it 
is not necessary that he absolutely know that the 
purchaser is discredited, but it is sufficient if he 
has notice of facts which ought to put a person of 
ordinary prudence on his guard.!? It has been held 
that even though the factor is instructed to accept 
the offer of a certain person, it does not authorize 
him to sell on credit if he knows that such person 
is irresponsible ;1* and that he will not be responsible 
for a loss due to the depreciation in value of the 
goods before another sale can be effected, if he fails 
to sell to such person;!4 nor will he be hable for a 
loss due to a fall in the market if the principal, 
after learning that the sale cannot be carried out 
on account of the irresponsibility of the purchaser, 
fails to take steps to protect himself.1® 

[§ 54] d. Disclosing Name of Purchaser. There 
is no hard and fast rule that the principal shall be 
notified of the name of the purchaser,® where goods 


85 NW 614, 53 LRA 775; Durant v.|v. Pearsall, 3 Johns, 319. 
Decker, 


Fish, 40 Iowa 559. 
Kan.—Brown v. Funck, 89 Kan. 


Pa.—Geyer v. 
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are sold on credit, and the mere failure of the factor 
to disclose the name of the purchaser will not render 
him liable for the payment of the purchase price.’ 
If, however, su¢h information is necessary or be- 
comes necessary in order to enable the principal to 
act with reference to the sale, the duty at once 
arises, and becomes obligatory on the factor,!® and 
it has been held that in such a case, a custom or 
usage among factors, not to include the name of 
the purchaser in the statement of sale made to the 
principal, does not relieve him from that duty.1® 

[§ 55] 6. Duty as to Collections.2° Where 
goods have been scold by the factor on eredit, it be- 
comes, as a general rule, his duty to use proper dili- 
gence and care in the collection of the purchase 
price, and where he fails to do so he will become 
liable to his principal for damages resulting to the 
latter from such neglect.21_ He should not, however, 
put the principal to the expense of a suit to recover 
the debt unless he has reasonable grounds for be- 
lieving that the action will result in benefit to the 
principal ;22 but if he fails to sue in a case where 
due diligence requires this course of action, he is 
liable for his failure to do so.2* If the factor exer- 
cises due prudence both in making the sale and in 
attempting to collect the money due for the goods, 
the sale to require the principal to 


take steps to protect itself from 
loss, where the name of the pur- 


1 Yeates 


601, 182 P 292, AnnCasi915A 174. 

La.—Bonham v. Overton, 6 La. 
Ann. 765; Fisk v. Offit, 3 Mart. N. S. 
553. 

Me.—Pinkham v. Crocker, 77 Me. 
hoa AY 8275" Greely. v- Bartlett, 1 
Me. 172, 10 AmD 54. 

Mass.—Hapgood v. Batcheller, 4 
Metc. 5738. , 

Nebr.—Housel v. Thrall, 18 Nebr. 
484, 25 NW 612. 


Eng.—Simpson v. Swan, 3 Campb. 


291. 
Newfoundl.—Evans v. Bulley, 1 
Newfoundl. 330. ae 
[a] A very high degree of vigi- 


lance in learning the pecuniary abil- 
ity of the purchaser has been held 
necessary. To protect himself, in 
case of a loss growing out of the 
insolvency or failure of the pur- 
chaser to pay for the goods sold, he 
must resort to all available sources 
of information that are accessible, 
and inattention or carelessness in 
this respect will render him liable 
for any loss sustained thereby. Fos- 
ter v. Waller, 75 Ill. 464. 

10. Forrestier v. Bordman, Sy. 
- Cas. No. 4,945, 1 Story 43; Western 
Union Cold Storage Co. v. Winona 
Produce Co., 197 Ill. 457, 64 NE 496 
{rev 94 Ill. A. 618]. 

{a] If the purchaser becomes in- 
solvent subsequent to the sale of 
the goods, it is the factor’s duty to 
sive notice of that fact to the owner 
within a reasonable time or he will 
be responsible for the damage the 
owner suffers in consequence of not 
receiving the notice. Forrestier Vv. 
Bordman, 9 F. Cas. No. 4,945, 1 Story 
43. 

11. Iowa.—M. M. Walker Co. Vv. 
Dubuque Fruit, ete. Co., 113 Iowa 
428, 85 NW 614, 53 LRA 775. 

Ky.—Byrne v. Schwing, 6 3B. Mon. 
119.95 : 
La.—Fisk v. Offit, 3 Mart. N. Ss: 
553; Reano v. Mager, 11 Mart. 
636. 

Me.—Pinkham v. Crocker, 77 Me. 


563,.1 A 827. : 

Mass.— Dwight v. Whitney, 15 
Pick. 179;- Etheridge v. Binney, 
Pick. 272; Clark v. Van Northwick, 
1 Pick, 343: Clark v. Moody, 17 Mass. 
145: Goodenow v. Tyler, 7 Mass. 36, 
5 AmD 22. 

N. Y.—Douglass v.. Leland, 1 
Wend. 490; Van Alen v. Vanderpool, 
6 Johns, 69, 5 AmD 192; McKinstry 


rae Perciva: v. Cooper, 6 Phila. 

Ss. C.—James v. McCredie, 1 S. C. 
L. 294, 1 AmD 617. 

Bh ine ogres v. Mitchell, 5 Humphr. 

Va.—McConnico v. Curzen, 2 Call 
(6 Va.) 358, 1 AmD 540. 

12. Burrill v. Phillips, 4 F, Cas. 

2,200, 1 Gall. 360. 

13. Durant v. Fish, 40 Iowa 559. 

14 Durant v. Fish, 40 Iowa 559. 

15. Western Union Cold Storage 
Co. v. Winona Produce Co., 84 Ill. A. 
678 [rev on other grounds 197 Ill. 
457, 64 NE 496]. 

16. Western Union Cold Storage 
Co. v. Winona Produce Co., 197 Ill. 
457, 64 NE 496 [rev 94 Ill. A. 618]. 
See Keighler v. Savage Mfg. Co., 12 
Md. 383, 71 AmD 600 (holding that 
it is unreasonable for a principal to 
demand of his factor the names of 
purchasers of goods, the accounts 
of which have béen long settled; 
such demand should be made, if at 
all, at the time of such settlements, 
and cannot be made afterward, un- 
less fraud is charged upon the fac- 
tor). 

17. Hamilton v. Cunningham, 11 
F. Cas. No. 5,978, 2 Brock. 350; 
Greely v. Bartlett, 1 Me. 172, 10 AmD 
54; Blliott v. Walker, 1 Rawle (Pa.) 
126. 

18. Western Union Cold Storage 
Co. v. Winona Produce Co., 197 Ill. 
457, 64 NE 496 [rev 94 Ill. A. 618]; 
Western Union Cold Storage Co. v. 
Winona Produce Co., 84 Ill. A. 678; 
Mobile Fruit, etc., Co. v. Potter, 78 
Minn. 487, 81 NW 3892; Simpson v. 
Swan, 3 Campb. 291. 

[a] A letter one month after the 
transaction informing the principal 
of the name of the purchaser of the 
principal’s goods is not a compliance 
with the duty seasonably to inform 
the principal of all facts and cir- 
cumstances relating to the sale, to 
enable the principal to take the nec- 
essary steps to protect and secure 
his interest. Western Union Cold- 
Storage Co. v. Winona Produce Co., 
197 Ill. 457, 64 NE 496 [rev 94 II]. 
A, 618): 

{[b] Avplication of rule.—Letters 
from a factor to his principal stat- 
ing that goods sold by the factor for 
the principal had not been removed 
from the storage warehouse or paid 
for does not constitute sufficient no- 
tification of the nonconsummation of 


Se ee 


chaser and its ability to pay for the 
goods is withheld from the principal 
by the factor. Western Union Cold 
Storage Co. v. Winona Produce Co., 
197 Tll. 457, 64 NE 496 [rev 94 Ill. 
A. 618]. 

19. Western Union Cold Storage 
Co. v. Winona Produce Co., 197 Ill. 
ae 64 NE: 496 [rev 94 Tll. A. 


20. Authority to collect or receive 
payment see supra §§ 25, 26 

21. U. S.—Forrestier v. Bordman, 
9 F. Cas. No. 4,945, 1 Story 43. 

Ala.—Leach v. Bush, 57 Ala. 145. 

Iowa.—-M. M. Walker Co. v. Du- 
buque Fruit, etce., Co., 113 Iowa 428, 
85 NW 614, 53 LRA 775. 

La.—Montgomery v. Wood, 4 La. 
Ann. 298; Kinney v. Crane, 17 La. 
417; Skillman v. Leverich, 11 La. 
517; Barron v. Blanchard, 2 Mart. 
N. S. 662; Gilly v. Logan, 2 Mart. N. 
S. 196. 

Me.—Pinkham v. Crocker, 77 Me. 
563, 1 A 827; Folsom v. Mussey, 8 
Me. 400, 28 AmD 522; Greely v. Bart- 
lett, 1 Me. 172, 10 AmD 54. 

Nena veo" (Harding, 16 said: 


Mass.—Gorman _ v. Wheeler, 10 
Gray 362; Goodenow v. Tyler, 7 
Mass. 36, 5 AmD 22. 


on Y.—Corlies v. Cumming, 6 Cow. 
Air C.—Dickson v. Screven, 23 S. C. 

Va.—MecConnico vy. Curzen, 2 Call 
(6 Va.) 358,,1 AmD 540. 
ahi ee v. Parker, 2 Hsp. 

{a] Special instructions not nec- 
essary.—It is not incumbent upon 
the principal to give special instruc- 
tions to the factor as to the course 
to be pursued in the collection of 
the price. Folsom v. Mussey, 8 Me. 
400, 28 AmD 522. 

{[b] Proving the note under the 
Insolvent Law and taking a dividend 
thereon does not render the factor 
liable for the full amount of the 
note, if he uses reasonable care and 
skill, although the principal resides 
in another state, and his claim 
against the purchaser, if not proved, 
will not be barred by the discharge 
in insolvency. Gorman v. Wheeler, 
10 Gray (Mass.) 362. 

22, Forrestier v. Bordman, 9 F. 
Cas. No. 4,945, 1 Story 48. 

23. Leach v. Bush, 57 Ala. 145. 
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he is not responsible to his principal until the 
money is actually received.?4 

[§ 56] 7. Assumption of Debt by Factor ®=— 
a. In General. Although the factor is not, as a 
general rule, lable for the price of goods sold on 
eredit, he may become so, where his dealings with 
the purchaser or principal clearly show an intention 
to assume the purchaser’s debt,2° as where he treats 
the original debt as his own.?7 

Closing accounts. Where the factor, for the pur- 
pose of closing his accounts with the principal, to 
whom he has made advances, pays the balance due 
from him, retaining notes taken for goods sold on 
eredit, he thereby assumes such outstanding debts, 
and the principal is not bound to reimburse him in 
ease such debts are not paid.?8 But the fact that 
he gives his principal a note for the balance due 
on an outstanding debt for goods sold on eredit, 
which note is payable after the outstanding debt 
will fall due, is merely a liquidation of the account, 
and not an assumption of the purchaser’s debt.2° 

[§ 57] b. Taking or Negotiating Note-in Own 
Name. The fact that the factor takes a note for the 
purchase price of the goods in his own name does 
not render him personally liable for the debt,?° un- 
less it is taken under circumstances which show an 
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intention on his part to make the debt his own,*4 
or unless the sale on credit was unauthorized.22 But 
it has been held that the taking of a note payable 
to himself and for an amount to cover the debt due 
the principal and a debt due himself operates as an 
appropriation of the debt by the factor, and renders 
him hable therefor to his prineipal,?? unless such 
action is authorized by usage.?4 Where the factor 
sells the goods of several principals to the same pur- 
chaser, the fact that he takes one note payable to 
himself for the purchase price of the whole lot 
does not render him personally liable to each prin- 
cipal for the purchase price of the goods,?> espe- 
cially where his act in doing so is in aecordance with 
a general usage of trade.*® § 

Negotiating note. The factor will be personally 
liable to his principal for the payment of the goods 
where he uses or negotiates for his own use a note 
taken for the purchase price;37 but of course this 
rule does not apply where the factor negotiates the 
note for the use of the prineipal.®® 

[§ 58] I. Rights and Duties as to Proceeds ?9— 
1. In General. Unless there is an agreement, ex- 
press or implied, giving the factor the right to ap- 
propriate the proceeds of a sale to his own use,‘° 
and subject to the lien of the factor for commis- 


24. Bird v. Dix, 4 Mart. N. S.| Cow. (N. Y) 473; Myers v. Entriken,;) amount due his principal makes the 
(Lia.) 254. 6 Watts & S. (Pa.) 44, 40 AmD 538;|debt his own. Richardson v. Wes- 
25. Del credere factor see infra] Simpson v. Swan, 3 Campb. 291; Le|ton, 4 Mart. N. S. (laa.) 244. 

§§ 68-70. Fevre v. Lioyd, 5 Taunt. 749, 1 ECL 32. Hemenway v. Hemenway, 5 
26. U. S.—Jackson vy. Baker, 13] 388, 128 Reprint 886. Pick. (Mass.) 389. : 
Be Cas. No. 7,129, i Wash, GC, C,.394. [a] Intention to assume debt.— 33. Symington v. Mchin, 18 N. C. 
N. Y.—Oakley v. Crenshaw, 4 Cow.| To throw this burden upon the fac- 291; Brown v. Delk, 132 Pa. 152, 19 
250; Urquhart v. McIver, 4 Johns.| tor a clear intention on his part to] A 31; Brown vy. Arrott, 6 Watts & S. 

103. 7 assume the debt should, in all cases, | (Pa.)' 402. 

N. C.—Symington v. McLin, 18 N.|be shown. Robertson v. Livingston, 34. Leach v. Beardslee, 22 Conn. 
Cip29t; 5 Cow. (N. Y¥.) 473. A404. 

Vt.—Jackson v. Bissonette, 24 Vt. 28. Oakley v. Crenshaw, 4 Cow. 85. Corlies v. Cumming, 6 Cow. 
611. (N.. Y.) 250; Consequa v. Fanning, 3] (N. Y.) 181. But see Brown v. Delk, 

Va.—Deans v. Scriba, 2 Call (6]| Johns. Ch. (N. Y.) 587 [mod on other | 132 Pa. 152, 19 A 81 (holding that 
Va.) 415. grounds 17 Johns. 511, 8 AmDJa factor taking a note for the vur- 

{a] Tllustrations.— (1) Where a] 442]. chase price of goods sold in his own 
factor sells goods upon terms that 29. Robertson v. Livingston, 5|name, and incliding: therein the 
payment shall be made in either of |Cow. (N. Y.) 4738. See Hapgood v.| price of goods sold for other per- 


two countries, at the factor’s option, 
the factor makes himself liable in 
the purchaser's place on his refusal 
at the request of the principal to 
elect to have payment made in the 
country specified by the principal 
and to give the principal authority 
to receive payment there. Urqu- 
hart v. McIver, 4 Johns. (N. Y.) 108. 
(2) A factor’s failure for five years 
to render an account to his princi- 
pal of an outstanding indebtedness 
on his account renders him charye- 
able with the amount of such out- 
standing indebtedness. Deans v. 
Scriba, 2 Call (6 Va.) 415. (3) Where 
a factor takes a note for four months 
and at maturity renews it, retaining 
the first note in his hands, he makes 
the debt his own, although he after- 
ward obtains judgment on the first 
note, and assigns it at the trial to 
his principal. Douglass v. Bernard, 
Anth. N. PB. 278, 

[b] Taking bond for debt.—A fac- 
tor who takes a bond for a simple 
contract debt due for goods sold, 
and includes therein a debt due to 
himself, makes himself answerable 
to his principal for the amount of 
the goods, as he has deprived the 
principal of his means of pursuing 
the purchaser. Jackson v. Baker, 13 
a Gas iNo:- 7,129 1h “Wash, C. C. 
394, ; 

{c] Exchanging purchaser’s note. 
—The fact that the factor exchanges 
the purchaser's note, by taking the 
note of a third person, indorsed by 
the purchaser, which fell due 
earlier, does not render him liable 
for the debt, as this is a mere im- 
provement of the security. Corlies 
v. Cumming, 6 Cow. (N. Y.) 181. 

27. Robertson v. Livingston, 


5!to himself and for 


Batcheller, 4 Mete. (Mass. ) D773 
(holding that a factor, by giving to 
his principal a note for a claim due 
from him and including therein the 
amount of an outstanding debt for 


goods sold on eredit, does not as- 


Sume such outstanding debt). 


30. Ala. — Goldthwaite Vid Me- 
Whorter, 5 Stew. & P. 284, 

Conn.—Leach y. Beardslee, 22 
Conn. 404. 

La.—Hosmer v. Beebe, 2 Mart. N. 
S. 368. 


Me.—Greely v. Bartlett, 1 Me. 172, 
10 AmD 54. 

Mass.—Gorman vy. Wheeler, 10 
Gray 362; West Boylston Mfg. Co. v. 
Searle, 15 Pick. 225; Amory v. Ham- 
ilton, 17 Mass. 103; Goodenow v. 
Tyler, 7 Mass. 36, 5 AmD 22, 

Pa.—Brown v. Delk, 132 Pa. 152, 


NOP eA. “3 ise Porter) | ve Zeitinger, 1 
Pennyp. 505. 

Va.—Johnson v. O’Hara, 5 Leigh 
(82 Va.) 456. 

31. Richardson v. Weston, 4 
Mart. N.S. (Cia). 244 Amory , v. 
Hamilton, 17 Mass. 103; Brown vy. 
Delk, 132 Pa. 152,.19 A, 31. 

{a] Illustrations. — (1) Where a 


factor, with the principal’s consent, 
puts the goods into the hands of a 
broker to sell, and the broker by 
misconduct renders himself liable, 
and the factor takes the broker’s 
note for the amount of the sales, 
and gives no notice of it to the prin- 
cipal and has no assent of the latter 
until after the failure of the broker, 
the factor is liable for the debt. 
Amory v. Hamilton, 17 Mass. 103. (2) 
A factor who aftera sale extends the 
debtor’s term of credit by taking a 
note payable at a more distant day, 

more than the 


sons, is liable to his» principal for 
the amount of the debt). 

86. Hamilton v. Cunningham, 11 
F. Cas. No. 5,978, 2 Brock. 250; Hap- 
good v. Batcheller, 4 Mete. (Mass.) 
573, Johnson v. O’Hara, 5 Leigh (32 
Va.) 456. 

{a] IlMustration._Where bills are 
remitted by a merehant to his factor 
to be converted into available funds, 
and the factor mingles the property 
of the merchant with that of others, 
by selling the bills on credit and 
taking a joint note covering sums 


other than that stipulated to be paid - 
‘for the bills, 


, and this is in accord- 
ance with the general usage, the fac- 
tor will not be- personally responsible 
for the debt in case of the insolv- 
ency of the purchaser. Hamilton v. 


Cunningham, 11 F. Cas. No. 5,978, 2 
Brock. 350. 

37. Ky.—Byrne v. Schwing, Ss 
Mon. 199. if Sighane et ie 


Mass.—Goodenow v. Tyler, 7 Mass. 


36,05 Amb: 22: 
Delk, 182) Pa.! 152, 


Pa.—Brown vy. 
19 A 31; Porter vy, Zeitinger, 1 


Pennyp. 505; Myers vy. Entriken, 6 


Watts & S. 44, 40 AmD 538. 
Va.—Johnson y. O’Hara, 
(32 Va.) 456. 


5 Leigh 


291. 


38. Byrne v. Schwing, 6 B. Mon. 
(Ky.) 199; Greely v: Ba tlett, 1 
172,40. Amma's aa 

39. Application of proceeds 
ep hemes, of advances see infra §§ 86, 


40. Britton v. Ferrin, 171 N. yY. 
235, 63 NE 954 [aff 57 App. Div. 622 
mem, 67 NYS 1129 mem]; In re 
Murphy, 214 Pa. 258, 63 A 745, 5 
LRANS 1147, 6 AnnCas 308. : 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number. 


Eng.—Simpson y. Swan, 3 Campb. 


to. 


§§ 58-59] 


sions, advances, and charges,*! the proceeds of goods 
sold by a factor belong to the principal and the 
factor is hable, and bound to account to him there- 
for,*? although the sale as between the principal and 
the purchaser is illegal,4? or the principal obtained 
the goods under an illegal contract,44 and although 
the factor has guaranteed the account.*® 
applies, although the sale by the factor was unau- 
thorized,*® or was in violation of the law;*7 nor ean 
he escape hability to the principal by setting up 
outstanding equities between the principal and a 
third person in which he has no coneern,*® unless 
the principal is not the owner and the true owner 
appears and establishes his right to the proceeds.*® 
A factor cannot apply the profits of one of his eus- 
tomers in offsetting the losses: of the others.®° 

If the factor has 
agreed or is instructed to apply or dispose of the 
proceeds in a particular manner, it is his duty so to 


Disposition of proceeds.*! 


41. See infra § 91. 

42. U. S.—U. S. v. Villolonga, 23 
Wall. 35, 23 L. ed. 64; Thompson v. 
Perkins, +23 Ff. Cas. No. 13,972, .3 
Mason 232; In re Larkin, 202 Fed. 
572; Ryttenberg v. Schefer, 131 Fed. 
313. 

Ga.—Tison v. Howard, 57 Ga. 410. 

Il).— Deshler v. Beers, 32 Ill. 368, 
83 AinD 274; Obermeyer v. Wiscon- 
Sint’ Dairy. Harms Co. 211° Til, =A. 
213. 

Ind.—40tna Powder Co. v. Hilde- 
brand, 137 Ind. 462, 37 NE 136, 45 
AmSR 194; Lindley v. Downing, 2 
Ind. 418. 

Ta =A;-- 3,’ Nelson Mre. Cos. Vv: 
Menge, 142 La. 664, 77 S 494. 

Mass.—Cushman v. Snow, 186 
Mass. 169, Tucker v. 
Utley, 168 Mass. 415, 

Minn.—Blackorby v. 
Minn. 1, 158 NW 708, AnnCas1918H 


1199. 

Mo.—Bain v. Clark, 39 Mo. 252. 

N. Y.—Britton v. Ferrin, 171 N. 
Y. 235, 63 NE 954; German Bank v. 
Edwards, 53 .N. Y. 541; Converseville 
Co. v. Chambersburg Woolen Co., 14 
Hun 609; Francklyn v. Sprague, 10 
Hun 589; Duguid v. Edwards, 50 
Barb. 288; Depew v. Keyser, 10 N. 
Y. Super. 335; Gindre v. Kean, vi 
Misc. 582, 28 NYS 4, 31 AbbNCas 100. 

Pa.—In re’Murphy, 214 Pa. 258, 63 
A 745, 5 LRANS 1147, 6 AnnCas 308; 
Matter of Merrick, 2 Ashm. 485. 

R. L—State v. McAvoy, 40 R. I. 
437, 101 A 109. 

Sg. C.—Pinekney v. Dunn, 2 S. (OF 
314. Ae 


Tex.—Copes v. Perkins, 6 Tex. 

Eng.—Burdett v. Willett, 2 Vern. 
Ch. 638, 23 Reprint 1017. 

[a] Title to securities for price. 
—All securities taken by a factor in 
payment of the goods sold, although 
taken in his own name, belong in 
equity to the principal. Thompson 
v. Perkins, 23 F. Cas. No. 13,972, 3 
Mason 232; Goodenow vy. Tyler, 7 
Mass. 36, 5 AmD 22; Kip v. State 
Bank, 10 Johns. (N. Y.) 63; Messier 
v. Amery, 1 Yeates (Pa.) 533, 1 AmD 
316. 

[b] The title to the unpaid pur- 
chase money of goods sold by a del 
eredere agent is in the principal, not 
in the factor. Moore v. Hillabrand, 
37 Hun (N. Y.) 491. See Stanwood 
v. Sage, 22 Cal. 516 (holding that 
money received by the administra- 
tor in payment for goods sold by his 
intestate as a del credere factor 
forms no part of the assets). 

[ec] That the factor has prose- 
cuted a claim to judgment cannot 
give him, as against his principal, 
title to the money recovered if the 
recovery was for the use of the 
‘principal. Matter of Merrick, 2 
Ashm. (Pa.) 445. 

Duty to keep and render accounts 
see infra § 67. 

43. Baldwin v. Potter. 4 
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This rule 


[§ 59] 


‘44, Alvord vy. Latham, 31 Barb. 
CIN Ws eo Ae 

45. rele v. McAvoy, 40 R. IL. 487, 
46. Standard Sugar 
Dayton, 70 N. Y. 486. 

47. Tate v. Pegues, 28 S. C. 463, 
6 SE 298 [dist McConnell v. Kit- 
chens, 20 S. C. 4380, 47 AmR 845 
(which held that, where a merchant 
sold a fertilizer without a tag stat- 
ing the chemical compositions cf the 
fertilizer and .he date of analysis 
and took a note for the purchase 
money, an action on the note was 
forbidden by statute)]; Andersons v. 


Refinery v. 


Moncrieff, 3 S. C. Eq. 124. 
48. Aubery v. Fiske, 36 N. Y. 47, 
1 Transer. A, 245, 36 HowPr 279. 


Pinson v. Schmalz, 94 Cal. 651, 

Bain v. Clark, 39 Mo. 252; 
Rotan v. Fletcher, 15 Johns. (N. 
Ne) L200 T. 


50. Baxter v. Allen, 46 Ill. A. 464. 
51. liability to third person on 
direction or promise of principal as 
to application of proceeds see infra 
144. 


49. 
30 P 3; 


4 
Remitting proceeds see infra 
§§ 60-63. é 
52. U. S.—Cunningham v. Bell, 6 


F,. Cas. No. 3,479, 5 Mason 161 [aff 
3 Pet. 69, 7. lL. ed. 606]; Ernest v. 
Stoller, 8 F. Cas. No. 4,520, 5 Dill. 
438. 

Tll.—Seckel v. York Nat. Bank, 57 


TAR MARS s 

La.—Godon v. Goodrich, 11 La. 
Ann. 410; Palmer v. Horner, 10 La, 
Ann. 782; White v. Rucker, 9 La. 
Ann. 114; Jones v. Fellows, 3 La. 
Ann. 47. 

Mass.—Nickerson v. Soesman, 98 
Mass. 364. 


N. H.—Parks v. Ingram, 22 N. H. 
283, 55 AmD 153. 

N. Y.—Gutcehess v. Daniels, 49 N. 
Y. 605 [rev 58 Barb. 401]; Lowery 
vy. Steward, 25 N. Y. 239, 82 AmD 
346 [aff 16 N. Y. Super. 505]. 

Tenn.—Thompson v Woodruff, 7 
Coldw. 401. 

fng.—Walker v. Birch, 6 T. Tee 
258, 101 Reprint 541; Weymouth v. 


Boyer, 1 Ves. Jr. 416, 30 Reprint 
414, 
[a] Effect of subsequent guar- 


anty.—If a factor agrees to receive 
consignments, make sales thereof, 
collect the proceeds, hold them, 
whether in the shape of money or 
evidence of debts, as property of his 
principal, and deliver them _up_ to 
him on demand at the termination 
of the agency, his duty _so to deliver 
them up is not affected by his fur- 
ther agreement to guarantee the 
debts if not paid by. the debtors 
within a fixed time, although at the 
day of the demand the time has not 


expired. Nickerson Vv. Soesman, 98 
Mass. 364. 
53. McCausland v. Wheeler Sav. 


Bank, 43 Ill. A. 381; Fisher v. Shen- 


6 Vt. 402.'andoah First Nat. Bank, 87 Ill. A. 
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apply or dispose of them,®2 as where a draft is 
drawn in favor of a third person on proceeds of a 
specific consignment, of which draft the factor has 
notice,>* and if he promises or is directed to appro-. 
priate them to the payment of a debt due from the 
principal to a third person, he is bound to apply 
them to that purpose and not to any other purpose,** 
such as to a debt due to himself;°*° but if the ¢on- 
signment is made without instructions, the factor 
may apply the proceeds to the payment of a debt 
due him from his principal.®* 
an unauthorized disposition of the proceeds, he is 
lable to his principal therefor,>’ as where he pays 
them to a third person without authority from his 
principal ®8 unless they are so paid through a mis- 
take due to the fault of the principal.®® 

2. Care of Proceeds. 
ceeds remain in his possession the factor must exer- 
cise ordinary prudence and diligence in caring for 


If the factor makes 


While the pro- 


333; Lowery v. Steward, 25 N. Y. 
239, 82 AmD 346 [aff 16 N. Y. Super. 


505]; New Hanover Bank v. Wil- 
liams, 79 N. C. 129. 
[a] WNotice.—If a factor has no 


notice of the draft drawn on the 
proceeds of a _ specific consignment, 
he may appropriate the proceeds to 
his own debt, and where goods were 
shipped to a factor and a bill of lad- 
ing were sent to him with a letter’ 
that the shipper had drawn on the 
factor at thirty days for a certain 
amount in favor of the cashier of 
the bank, “please protect,” it was 
held that it was properly submitted 
to the jury whether the draft and 
letter constituted an instruction to 
defendant by commercial usage to 
appropriate the proceeds of the goods: 
to the payment of the draft. New 
ae Bank v. Williams, 79 N. C. 

Duty to accept or meet draft gen- 
erally see infra § 65. 

54. Norwood v. Laws, 113 La. 
812, 37 S 764; Farmers, etc., Bank 
v. Franklin, 1 La. Ann.-393; Lowery 
v. Steward, 25°N. Y. 239, 82 AmD 
346 [aff 16 N. Y. Super. 505]; Cohen 
V0 Hart; 20nSvcC, “Lsc808 

[a] Further shipments. — Where 
the proceeds are to be applied by the 
factor to the payment of a debt due 
by the principal to a third person for 
a certain amount, and the factor 
sells the goods and applies the pro- 
ceeds to the payment of the debt due, 
he is entitled, on further shipments 
on the same account, to apply the 
proceeds to his own benefit, or to 
that of others for whom he is agent, 
on debts due by the consignor. Nor- 
wood v. Laws, 113 La. 812, 37 S 764. 

55. Norwood v. Laws, 113 La. 
812, 37 S 764; Farmers’, etc., Bank 
vy. Franklin, 1 La. Ann. 393; Zacharie 


vie Rogers; 19 Tais<2233) Cohen y. 
Hart, 20 S. C. L. 304. 

56. Norwood vy. Laws, 113 La. 
812,378 764; New Hanover Bank v. 
Williams, 79 oN. C.0/1295 \Copesiiv: 
Perkins, 6 Tex. 150. 

57. Malone v. Hill, 68 Ala. 225. 

58. Yon v. Blanchard, 75 Ga. 519; 


Halphen v. Zuberbier, 35 La. Ann. 
1097; Post v. Houston Rice Milling 
Co., (Tex. Civ. A.) 80 SW 1025. 
[a] Paying proceeds to wrong 
persons.—A factor is bound to know 
his principal, and if he pays or re- 
mits the proceeds to the wrong per- 
son, through mistake, he will be 
liable to his principal; and where 
two persons of exactly the same 
name consigned goods to a factor, 
and he, in ignorance of the fact that 
there are two consignors, remits the 
proceeds so that the whole amount 
comes into the hands of one of them, 
the factor is liable to the other con- 
signor for the proceeds of his con- 


signment. Yon v. Blanchard, 75 Ga. 
519. 
59. Hays v. Warren, 46 Mo. 189. 


372 [25C.J.] 


them,®° and will be liable for their loss if it occurs 
through his negligence.*! But in the absence of a 
special agreement to that effect he is not an insurer 
of the safety of the proceeds,*? and will not be liable 
if they are lost or stolen without any negligence on 
his part.® ; 

Commingling proceeds.** In accordance with the 
rule pertaining to agents generally,®* a factor should 
keep his principal’s funds unmixed with his own or 
with the funds of others,®° unless there is a custom, 
to which the principal consents, to mingle the funds 
in a common mass.°? But if the factor mixes the 
principal’s funds with his own or others, or uses 
them indiscriminately with his own funds, the prin- 
cipal may either seek satisfaction out of the whole 
mass with which his own funds have become undis- 
tinguishably commingled,** or he may treat his fac- 
tor as a debtor for the amount thus used or com- 
mingled.*® Where a factor deposits the principal’s 
funds in a bank in his own name without notice to 
the principal and without indicating that they are 
the principal’s funds, he is liable for a loss due to 
the insolvency of the bank,’ or to the depreciation 
of the currency deposited,’! but if he notifies his 
principal that the funds are so deposited and are 
subject to his order at any time, he is not so 
hable.*? 

[§ 60] 3. Remitting Proceeds—a. In General. 
In the absence of a special agreement or instructions 
or usage otherwise, it is not the duty of the factor 
to make remittances of money to his principal, but 
after notifying him of the sale to hold the same 
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‘ 
[§§ 59-61 
\ 
ity or instructions therefor, he remits the proceeds 
in a particular manner, the remittance is at his 
risk.“ But where either by agreement or previous 
course of dealing, or by usage of trade, the factor 
is bound to forward the money to his principal, it 
is his duty to do so as he receiyes it at the earliest 
opportunity without waiting for a demand,’ al- 
though it is only a portion of what he expects from 
the sale;7® and no usage to the contrary will either 
justify or exeuse his retaining it beyond such time,’? 
unless the sum is sg small as not to justify the ex- 
pense of forwarding it.*8 Nor can he justify a re- 
fusal to pay over the proceeds on the ground that 
they have been seized by virtue of an attachment 
against a third person,’® or that they have been paid 
over in pursuance of an order in proceedings sup- 
plementary to execution in an action against such 
third person, of which the principal had no no- 
tice,8° where either the seizure under the attachment 
or the payment under the order was without author- 
ity of law. If a factor fails to remit the proceeds 
in his hands from the sale of a portion of goods sold 
according to the terms of his contract 81 he eannot 
hold his principal liable for failure to consign the 
balance, although the factor was obliged to buy at 
an advanced price to fulfill the contract of the pur- 
chaser, and although he should be considered as the 
principal’s agent in making the contract of sale.®? 
[§ 61] b. Mode of Remittance—(1) In Gen- 
eral. If the factor is especially instructed as to the 
mode of remittance, he must follow such instrue- 
tion §* and exercise reasonable care and diligence in 


subject to his instructions,’? and if without author- | doing so.84 But where he has general authority to 
60. Thompson y. Woodruff, 7]No. 11,273, 1 Mason Lit) Brink ve 76. Brown v. Arrott, 6 Watts & 
Coldw. (Tenn.) 401. Dolsen, 8 Barb. (N. Y.) 387; Ferris|S. (Pa.) 402. ; 
61. Read v. Bertrand, 20 F. Cas.|v. Paris, 10 Johns. (N. Y.) 285; 77. Brown v. Arrott,.6 Watts & 
No. 11,601, 4 Wash. G. C. 514. Brown v. Arrott, 6 Watts & S. (Pa.) 1S. (Pa.) 402 
[a]. Funds embezzled by clerk.— | 402. 78. Brown v. Arrott, 6 Watts & 
The factor is liable for funds em- {a] Retention until demand.—J|S. (Pa.) 402. 
bezzled by his clerk, to whom he has | Where the principal is advised from 79. ‘Barnard *viwkobbe,£54 ian we 
intrusted them. Read vy. Bertrand,|time to time by the factor of the] 516 fatiie Daly 035,°37'3). 
20 KF. Cas. No. 11,601, 4 Wash. C.] sales as they are made, and again 80. Barnard v. Kobbe, 54 N. Y. 
C. 514, of the receipt of moneys as they are] 516 [aff 3 Daly 35;73i%3 }: 
62. Pinckney v. Dunn, 2 S. C. 314.| paid thereon and according to the Slewbrnest wv. Stoller). 8a. sGas: 
63. Pinckney v. Dunn, 2 S. C. 314.]} understanding that exists between] No. 4,520, 5 Dill. 438, 2 McCrary 380. 


64. Right of principal to follow 
proceeds in hands of third person 
see infra §§ 149, 150. 

65. See Agency § 407. 

66. Farmers’, etc., Nat. Bank v. 
Sprague, 52 N. Y. 605. 

67. Banning v. Bleakley, 27 La. 
Ann. 257, 21 AmR 554; Vail v. Du- 
rant, 7 Allen (Mass.) 408, 410, 83 
AmD 695; Farmers’, etc., Nat. Bank 
v. Sprague, 52 N. Y. 605. 

“In the usual and ordinary course 
of business, a factor does not and 
is not required to keep the money 
received upon the sale of goods of 
different consignors in separate and 
distinct parcels, but mingles all in 
a common mass, and with the like 
funds of his own from whatever 


source derived.” Vail v. Durant, 
supra. 
[a] To exonerate the factor from 


liability on the ground of passing 
over to his general account the pro- 
ceeds of property sold and becom- 
ing a debtor to the principal there- 
for, in accordance with a custom to 
that effect, it must be shown that the 
principal knew of such custom and 
assented to it. Banning v. Bleak- 
ley, 27 La. Ann. 257, 21 AmD 554. 

68. Farrell’s Est., 17 Pa. Super. 
240; Pinckney v. Dunn, 2 S. C. 314. 

69; Vail’. v. Durant, 7 Allen 
(Mass.) 408, 883 AmD 695; Pinckney 
me Dunn) 2 SoiC)-314, 

70. Cartmell v. Allard, 7 Bush 
(Ky.) 482. 

71. Pinckney v..Dunn, 2 S. Cc. 314. 

72. Ansley v. Anderson, 35 Ga. 8. 

73. Pope v. Barrett, 19 F. Cas. 


them, arising either from a special 
agreement of a previous course of 
dealing between them, or from the 
established usage or custom, -the 
principal is to call on the factor and 
receive his money or draw upon him 
for it, the factor may retain it until 
demanded. Brown vy. Arrott, 6 Watts 
& USS (Pa) 402. 

[b] A factor to sell and render a 
reasonable account is not liable for 
not remitting when exchange was 
favorable. Pope v. Barrett, 19 F. 
Cas. No. 11,273, 1 Mason 117. 

74 La—Johnson v. Martin, 11 
La. Ann. 27, 66 AmD 1938. 
ies eee ae v. Moody, 17 Mass. 

5: 

N. Y.—Heubach vy. Rother, 9 N. 
Y. Super. 227, 11 LegObs 269; Hal- 
den v. Crafts, 4 E. D. Smith 490; 
Leverick v. Meigs, 1 Cow. 645. 

Tex.—Kerr v. Cotton, 23 Tex. 411. 

Eng.—Lucas vy. Groning, 1 Stark. 
309i 2 HCL) bl, 7 Rauntwiée4, 2 Cr 
308, 129 Reprint 66. 

75./ (Britton. val iMerniniead fds o Niaey. 
235, 638 NE 954; Barnard v. Kobbe, 54 
N. Y. 516 [aff 3 Daly 35, 373]; Brown 
v. Arrott, 6 Watts & S. (Pa.) 402; 
Pinckney v. Dunn, 2 S. C. 314, 

[a] If the factor retains the pro- 
ceeds without giving nctice to the 
principal, until the currency in 
which they are received becomes 
worthless, he cannot relieve himself 
from liability for the loss by show- 
ing merely that he was not in de- 
fault in an unreasonable detention 
of the money. Pinckney v. Dunn, 2 
SisC. ease 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


82. Curtis v. Gibney, 59 Md. 131 
(assuming that the contract of sale 
was made by the factor as agent 
and that the principal dealt with him 
in that capacity alone, the factor 
had no legal right to retain his prin- 
cipal’s money as a “margin” or se- 
curity for the performance of the 
contract on the _ principal’s part, 
there being no such stipulation” in 
the contract and ho evidence of any 
custom binding the principal to jus- 
tify its 

83. Leverick v. Meigs, 1 Cow. (N. 
Y.) 645; Kerr v. Cotton, 23 Tex. 411. 


84. Parker v. Harrison, 26. La. © 
Ann. 751. 
[a] Remittance by specie. — (1) 


Where the principal directs specie 
to be sent by a certain carrier and 
the factor sends the package of 
money, 
as directed, by one of his clerks to 
be put on board the steamer desig- 
nated by the principal, which is then. 
at the wharf and about to leave, and 
within a short distance of the steam- 
er the clerk is knocked down and 
robbed of his money, the factor has 
not exercised proper vigilance in 
guarding the money and inasmuch 
as the money never has been in 
actual or constructive possession of 
the principal the loss must be borne 
by thr factor. Parker v. Harrison, 
26 La. Ann. 751. (2) Where a ship- 
ment of specie is made without a 
bill of lading, letter of advice, or 
other notice, it is not made with 
proper care and the factor is liable 
for loss. Smith v. Ward, 3 La. Ann. 76. 


addressed to the principal - 


§§ 61-65] 


remit, without any instructions as to the mode there- 
of, he is bound only to exercise reasonable diligence 
and skill as to the mode and in making a remit- 
tance,®° and he will not be liable i: he acts with such 
skill and diligence in accordance with the usual 
course of business in such eases.®¢ 

[§ 62] (2) By Bill of Exchange. If he is au- 
thorized to remit by bill of exchange or draft, and 
he exercises reasonable skill and diligence in pur- 
chasing and remitting a bill on a person in good 
credit, he is not responsible if it is protested or dis- 
honored ;** and although he need not inquire into the 
credit of the drawee unless there are circumstances 
of suspicion sufficient to puta man of ordinary care 
on his guard,’* he may be held responsible if he is 
chargeable with negligence as to the standing of the 
drawee with regard to which he is put on inquiry.®® 
He may be held responsible for a bill drawn by a 
bank in whieh he has deposited the proceeds to his 
own credit,°° or if instead of purchasing a bill, he 
remits one belonging to himself, and it is not 
paid.®+ 

[§ 63] (8) Liability on Indorsements.°? If the 
factor is instructed to remit by bill of exchange he 
is not obliged to indorse or guarantee the bills re- 
mitted unless the principal can show that custom or 
usage requires an indorsement or guaranty.°? <A 
general indorsement upon paper transmitted without 
restrictive words has been held to render the factor 
liable to the principal thereon.®* But his liability 
is of course excluded if he indorses without re- 
course;®> and it has been held that he may prove 


ewe Os. 
Heu- 


Muller v. Bohlens, 
(oo Cas his 


85. 
No. 9,914, 2 Wash. 
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(Ky.) 482: (by depositing the pro- 
ceeds to his own credit he created 
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that his indorsement with the knowledge and assent 
of his principal was made without intent to assume 
lability, but was for the sole purpose of facilitating 
collection ;°° and that he is not liable on his indorse- 
ment if he receives no consideration for guarantee- 
ing paper transmitted and does not undertake to do 
so by express contract.®7 

[§ 64] 4. Liability for Interest. In the ab- 
sence of any contract or usage to that effect a factor 
is not liable for interest unless he is in some de- 
fault,°* especially where the principal has been 
guilty of laches and unfairness;°® and as a general 
rule if he is ready at the proper time to account for 
and turn over the proceeds, he is not liable for inter- 
est until after a demand is made upon him by the 
principal for the proceeds of sales made.t But 
where he fails or refuses to account upon demand, 
or when it is otherwise his duty to do so, he is 
liable for interest from the time when he should 
have accounted and turned over the proceeds.? If 
he makes a tortious sale and is sued for the pro- 
ceeds in assumpsit he is liable for interest from the 
time of receiving the proceeds of the sale.? 

[§ 65] J. Duty to Accept or Meet Draft. In 
accordance with the general rule as applied to 
drawees generally,* although the principal has, at 
the time, funds in the factor’s hands sufficient to 
meet a draft when presented,®> a factor is under no 
obligation to accept or pay a draft drawn upon him 
by his principal,® unless he has, for a valuable con- 
sideration, either expressly or impliedly agreed to do 
so,” or unless this obligation is imposed upon him 
of the account rendered by the fac- 


tor and subjected himself to a strong 
suspicion of bad faith, the court will 


bach v. Rother, 9 N. Y. Super. 227,|a liability therefor of the bank to 
11 NYLegObs 269. himself and thus placed the money 
86. Ernest v. Stoller, 8 F. Cas.]| beyond the control of his principal). 
No. 4,520, 5 Dill. 438; Chandler v. 91. Akin v. Bedford, 5 Mart. N. 
Hoegle, 58 Ill. 46; Goldsmith v. Man-|S. (La.) 502. 
heim, 109 Mass. 187; Potter v. Mor- 92. Liabilit: on indorsements 
land, 3 Cush. (Mass.) 384. generally see Bills and Notes §§ 557— 
87. U. S.—Muller v. Bohlens, 17} 564. 
F. Cas. No. 9,914, 2 Wash. C. C. 378. 93. Potter v. Morland, 3 Cush. 
Tll.—Chandler v. Hogle, 58 Ill. 46.| (Mass.) 384. 
Mass.—Potter v. Morland, .3 Cush. 94. Mackenzie v. Scott, 6 Bro. P. 
384. C. 280, 2 Reprint 1081; Goupy v. 


N. Y.—Heubach v. Rother, 9 N. Y. 
Super. 227, 11 NYLegObs 269; Lev- 
erick v. Meigs, 1 Cow. 645. 

Pa.—Schenkhouse v. Gibbs, 4 Dall. 
BGs 4 decduh ,60.— 773% 


Tenn.—Byers v. Harris, 9 Heisk. 
652. 
[a] Where a factor representing 


several principals is instructed to 
remit in good bills of exchange, he 
is . discharged on remitting the 
amount due to his several principals 
in one bill drawn by a house in 
eood credit upon its agent, and giv- 
ing his principals drafts upon such 


agent for their several amounts. 
Schenkhouse v. Gibbs, 4 Dall. (Pa.) 
136, * L. ed. 773. 


88. Leverick v. Meigs, 1 Cow. (N. 
Nepry645,” 659. 

“Where a factor is directed to re- 
mit in bills. if he procures such as 
are drawn by persons of undoubted 
credit at the time, it is a compliance 
with the duty he has to perform. 
The person on whom the bill is 
drawn, rests in the discretion of the 
drawer. The law presumes he has 
effects of the drawer in his hands. 
If the factor has no cause¢to doubt 
the fact, he may take the bill con- 
sistently with the duty he owes his 
vrincipal, and will not be liable on 
the ground of negligence, although 
jt should afterwards turn out that 
the drawee was not of known re- 


sponsibility.” Leverick v. Meigs, 
supra. f 
- g9, Rourk v. Pegram, 10 La. Ann. 


394; Leverick v. Meigs, 1 Cow. (N. 
Yu):645 


90. Cartmell v. Allard, 7 Bush 


Harden, 7 Taunt. 159, 2 ECL 306, 129 
Reprint 64. 

[a] & del credere factor selling 
goods and taking an accepted bill 
from the purchaser which he ex- 
changes for another bill payable to 
his own order, which he indorses and 
transmits to his principal, is_per- 
sonally liable for the amount of the 
bill under his commission del cre- 
dere to satisfy his principal for the 
price of the goods sold. Macken- 
zie v. Scott, 6 Bro. P. C. 280, .2 Re- 
print 1081. 

95. Goupy v. Harden, 7 Taunt. 
159, 2 ECL 306, 129 Reprint 64. 

Indorsement “without recourse” 
generally see Bills and Notes § 550. 

96. Lewis v. Brehme, 33 Md. 412, 
3 AmR 190; Kidson v. Dilworth, 5 
Price 564, 146 Reprint 695. See gen- 
erally Bills and Notes § 560. 

[a] A prime facie liability may 
be inferred from his indorsement, 
but he may show as a matter of 
defense that it was not his inten- 
tion that he should be personally 
charged by his indorsement. Lewis 
v. Brehme, 33 Md. 412, 3 AmR_ 190. 

97. Sharp v. Emmet, 5  Whart. 
(Pa.) 288, 44 AmD 554; Byers v. 
Harris, 9 Heisk. (Tenn.) 652. 

98. Brown v. Clayton, 12 Ga. 564; 
Ellery v. Cunningham, 1 Metc. 
(Mass.) 112; Wetmore v. Woodhouse, 
10 Tex. 33; McConnico v. Curzen, 2 
Call (6 Va.) 358, 1 AmD 540. 

99. McLin v. McNamara, 36 N. 
Cratb- 

[a] If a principal has been negli- 
gent in calling his factor to an ac- 
count and has suppressed statements 


not charge the«factor with interest 
on the balance due from him. Mc- 
Lin- v. McNamara, 36 N. C. 75. 

1. Pope v. Barrett, 19 F. Cas. No. 
11,278, 1 Mason 117; Tyree v. Par- 
ham, 66 Ala. 424 [expl and lim Wil- 
liams v. McConnico, 44 Ala. 627 
(which held that a factor is liable 
for interest, for a balance in his 
hands in favor of his principal in 
the absence of proof of some con- 
tract or usage of trade to the con- 
trary)]; Ellery v. Cunningham, 1 
Mete. (Mass.) 112; Cheesborough v. 
Hunter, 19 S. Cc. L. 400. 

2. Ala. Tyree v. Parham, 66 Ala. 


424, 

Conn.—Union Hardware Co. _ v. 
Plume, etc., Mfg. Co., 58 Conn. 219, 
20 A 455. 


Ga.—Brown v. Clayton, 12 Ga. 564. 

Mass.—Dodge v. Perkins, 9 Pick. 
368; Clark v. Moody, 17 Mass. 145; 
Newman v. Homans, Quincy 5. 

N. Y.—Blakely v. Jacobson, 22 N. 
Y. Super. 140; Consequa v. Fanning, 
3 Johns. Ch. 587 [mod on other 
grounds 17 Johns. 511, 8 AmD 442]. 

[a] A del credere factor who has 
become liable to pay the price of the 
goods to his principal through default 
of the purchasers is chargeable with 
interest without demand. Blakely v. 
Jacobson, 22 N. Y. Super. 140. 

3. Ricketson v. Wright, 20 F. Cas. 
No. 11,805, 3 Sumn. 335. 

4. See Bills and Notes § 469. 

5. Moss v. Stokeley, 95 Ga. 675, 
22 SE 695. 

6. Schimmelpennich vy. Bayard, 1 
Pet. (U. S.) 264, 7 L. ed. 188; Moss 
v. Stokeley. 95 Ga. 675, 22 SE 695; 
Helm v. Meyer, 30 La. Ann. 943. 

{a] Application of rule.—Where 
directions are given to charge the 
bill to the account of the consignor 
the factor is not bound to accept or 
pay the bill in consequence of the 
proceeds of the shipment having been 
received by him. Schimmelpennich 
v. Bayard, 1 Pet. (U. S.) 264, 7 L. 


ed. 138. 
7. U. S.—De Tastett v. Crousil- 
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by a usage of trade.’ If he expressly agrees to ac- 
cept bills drawn upon him, he is bound to do so, and 
it is immaterial that he has no funds in his hands,® 
unless this is made a condition of the agreement to 
aecept.1° If the factor has notice that the principal 
has drawn on him in anticipation of the avails of 
the consignment the factor becomes bound by ac- 
cepting the consignment to pay the bill and in ease 
of nonpayment is liable to his principal for the re- 
sulting damages.11 But where the factor has made 
advances on the goods consigned, he is not bound 
to accept and pay a draft drawn on him by the 
principal, in favor of a third person, until such 
advances are repaid.'? In accepting and paying 
drafts it is the factor’s duty to exercise reasonable 
care and diligence to determine whether the drafts 
drawn on him are those of-his principal, and if he 
has the means within his possession of determining 
the genuineness of the signatures, and he receives 
and discounts forged drafts, he must bear the loss.13 

[§ 66] K. Duty to Advance Freights. There is 
no unvarying rule of law which makes it the duty 
of the factor to-advance from his own pocket moneys 
due for freight upon property consigned to him by 
his principals, and his duty to do so depends solely 
on the agreement or course of dealings between him 
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and his principal.** 
[§ 67] L. Duty to Keep and Render Accounts.’° 


In accordance with his duty to account for pro- | 
| ceeds 18 it is ordinarily the duty of the factor to 


keep true, regular, and accurate accounts of all his 
transactions and dealings in regard to the goods 
consigned to him for sale,17 and give the principal 
an opportunity to inspect them,!® and also give him 
a correct copy of the entries in the books including 
all memoranda connected therewith;!® and if the 
factor without any excuse destroys his books, before 
an examination thereof is finished,?° or refuses to 
enter an account of sales,?! such fact raises an un- 
favorable presumption against him in respect to the 
amount and value of the goods sold and unaccounted 
for. The factor should be ready to render to his 
principal a full and complete statement of his deal- 
ings and of the state of accounts between them, 
whenever reasonably requested or demanded ;2? or to 
render such an aceount within a reasonable time 
after sale without a demand,”* especially where a 
demand is impracticable or highly inconvenient ;?4 
and a refusal or failure to render an account for an 
unreasonable time may render him liable in dam- 
ages.*® Although the contract between the parties 
provides for a settlement of accounts only by the 


lathes eb. Cas. No, 3,828.) 4 Wash, C: 
Cc. 132; Kingston v. Wilson, 14 F. 
Cas. No,..7,823, 4 Wash. C. Cc. 310. 

Ga.—Moss v. Stokeley, 95 Ga. 675, 
22 SHE 695. : 

La.—Helm v. Meyer, 30 La. Ann, 
943; Zacharie v. Rogers, 19 La. 223. 

Md.—Curtis v. Gibney, 59 Md. 181. 

N. Y.—Urquhart v. McIver, 4 
Johns. 108. 

8. Schimmelpennich vy. Bayard, 1 
Pet. (U. S.) 264, 7 L. ed. 1388. 

9. De Tastett v. Crousillat, 7 F. 
Cas. No. 3,828, 4 Wash. C. C. 132. 

10. De Tastett v. Crousillat, 7 F. 
Cas. No. 3,828, 4 Wash. C. C. 132. 

' 11. McCausland v. Wheeler Sav. 
Bank, 43 Ill. A. 381; Fisher v. Shen- 
andoah First Nat. Bank, 387 Ill. A. 
333; Helm v. Meyer, 30 La, Ann. 943; 
Lowery v. Steward, 25 N. Y. 239, 82 
AmD 346 [aff 16 N. Y. Super. 505]; 
Cowperthwaite v. Sheffield, 3 N. Y. 
243 [aff 3 N. Y. Super. 416]; Urquhart 
v. Melver, 4 Johns. (N. Y.) 108. 
; [a] Acceptance of consignment 
with notice of draft.—‘“There can be 
no doubt of the correctness of the 
general proposition that a consignee 
who accepts a consignment, with the 
advice and notice that the consignor 
had drawn on him for a_ stated 
amount against the goods consigned, 
impliedly promises to accept and pay 
the. draft, and on refusal may be 
sued as for breach of contract.” 
Helm v. Meyer, 30 La. Ann, 943, 945. 
seine Helm v. Meyer, 30 La. Ann. 

3. 

Reinibursements of advances gen- 
erally see infra § 82. 

13, Howard v. Mississippi Val- 
rae Bank, 28 La. Ann. 727, 26 AmR 
105. 

14, Cooper v. Hong Kong, 
Banking Corp., 107 _N. Y. 
207 ) [reve 13!) Daly’ 183). 

15. Account stated between factor 
and principal see Accounts and Ac.- 
counting § 299, 

By agents generally see Agency 


etc., 
282, 14 NE 


§ 

16. See supra § 58. 

17. U. S.—McManus y. Sawyer, 
231 Fed. 231. 
: Shee Taree v. “Clayton, 12 \Ga. 
64. 


Md.—Keighler v. Savage Mfg. Co., 
12 Md. 388, 71 AmD 600. 

Mass.—Cushman vy. 186 

N. Y.—Boston Carpet Co. v. Jour- 


Snow, 
Mass. 169, 71 NE 529, 
neay, 26 N: Y. 384, 2 Transcr. A. 250 


[aff 1 Daly 190]; Armour v. Gaffey, 23. Ala.—Tyree v. Parham, 66 
30 App.’ Div. 121, 51 NYS 846 [aff] Ala. 424, 
165 N. Y. 630, 59 NE 1118]. ; Ill. — Obermeyer v. © Wisconsin 
Wash.—Sherwood v. Seattle Fruit, | Dairy Farms Co., 211 Ill. A. 213. 
ete., Auction Co., 93 Wash. 544, 161 lowa.—Haas v. Damon, 9 Iowa 
ede). 589. 
Wis.—Briere v. Taylor, 126 Wis. Mass.—Dodge v. Perkins, 9 Pick. 
347, 105 NW 817. 368; Langley v. Sturtevant, 7 Pick. 
Eng.—Clarke v. Tipping, 9 Beav.| 214; Clark vy. Moody, 17 Mass. 145. 


284, 50 Reprint 352. 

‘ [a] Charging interest on account. 
—Where it is the established course 
of business between a factor and his 
principal to charge interest on the 
account of each to the end of the 
month and then strike a_ balance, 
which would be carried forward to 
the next month, the fact that there- 
by the factor charged compound in- 
terest does not establish a falsifica- 
tion of his accounts, since such in- 
terest: is not illegal and may be 
agreed on between the parties. Mc- 
Manus v. Sawyer, 231. Fed. 231. 

18. Armour v. Gaffey, 30 App. 
Div. 121, 51 NYS 846 [aff 165 N. Y. 
630 mem, 59 NE 1118 mem]. 

19. Keighler v. Savage Mfg. Co., 
12 Md. 383, 71 AmD 600. 

20. Armour v. Gaffey, 30 App. 
Div. 121, 51 NYS 846 [aff 165 N. Y. 
630 mem, 59 NE 1118 mem]. i: 

[a] Application of srule.—Where 
a factor destroys his books before 
an examination of them is finished, 
and the examination discloses that 
the factor had reported sales at 
less than the actual price received 
and the factors maintain that they 
were entitled to the amount of short- 
age found as reimbursement for al- 
lowances made to customers and for 
bad debts, the court is justified in 
disregarding the explanation and in 
finding a wrongful misappropria- 
tion; and if the factor admits pursu- 
ing the same course as to the balance 
of goods shipped to and sold by him, 
the shortage as to such balance may 
properly be estimated by taking as 
a basis the rate of shortage found 
to exist as to the rest of the goods. 
Armour v. Gaffey, 30 App. Div. 121, 
51 NYS 846 [aff 165 N. Y. 630 mem, 
59 NE 1118 mem]. 

21. Pope ‘Vv.’ Barrett, 19°F.) Cas, 
No. 11,278, 1 Mason 117. 

22. Keighler v. Savage Mfg. Co., 
12 Md. 383, 71 AmD 600; Boston Car- 
pet Co. v. Journeay, 36 N. Y. 384 
[aff 1 Daly 190]; Terwilliger v. 
Beals, 6 Lans. (N. Y.) 403; Nugent 
v. Martin, 1 Tex. A. Civ, Cas. § 1173. 


For later cases, developments and chang'es in the law see cumulative Annotations, same title, page and note number. 


Ba H.—Haton v. Welton, 32 N. H. 

N. Y.—Alden Coal Min. Co. v. @. 
L. Amos Coal’Co., 192 App. Div. 371, 
182 NYS 819; Lyle vy. Murray, 6 
N. Y. Super. 590; Cooley v. Betts, 
24 Wend. 208. 
me C.—Pinckney vy. Dunn, 2 Ss. @, 


Tex.—Bouldin  v. 
mills Co., (Civ. A.) 86 SW 795. 

[a] After delivery and sale.— 
Where a contract for the sale of 
coal on commission authorized the 
agent to deduct its commissions or 
profits before transmitting the funds 
to the principal, the agent was not 
bound to account for the price of 
coal until after delivery and sale by 
it, particularly where the parties 
had so construed the contract and 
acted for a considerable time. Al- 
den Coal Min. Co. v. G.'L. ‘Amos 
ae Co., 192 App. Div. 371, 182 NYS 


Atlantie Rice- 


24. Eaton v. Welton, 32 N. H. 352; 
Fulkerson vy. White, 22 Tex. 674, 

{a] Factors abroad must render 
an account within a reasonable time, 
and their neglect to do so will be 
considered a breach of their con- 


i Eaton v. Welton, 32 N. H. 
25. Field v. Moulson/9)@iecae 


No. 4,770, 2 Wash. 
v. Bryant, 16 Pick, (Mass.) 528; 
(Mee Ae Bete vO OR icks 
ass. ; Deans y. Seriba, 2 
(6 Va.) - 415. 5 ist 
[a] _Presumption raised by not 
rendering an account.—If a ‘factor 
has rendered no account of sales for 
many years and at the trial of an 
action against him by his consignor 
offers no evidence to prove what 
part was sold and at what prices, it 
will be presumed that the goods 
big — at bs Shr price. Field 
Vv. oulson, . Cas. No. 4,770, 2 
Wash. GC. C. 155. 
{b] It is not an unreasonable re- 
fusal to account, when after a per- 
son drew an order directing his fac- 
tor to deposit the proceeds of cer- 


C. C. 155; Torey 


§§ 67-69] 


written approval of the principal, they may subse- 
quently modify such contract and make a valid set- 
tlement, although it is not made or approved in 
writing.26 : 

Effect of: account.27 Accounts current are neces- 
sarily provisional until settled and may be rectified 
for errors or omissions;?§ but where a factor’s ac- 
count current shows that on a certain day there was 
a balance in his hands due his principal, all previous 
charges against the principal are extinguished,2® and 
if there is a balance due the factor at the foot of the 
account it must arise from subsequent transac- 
tions.*° Where the accounts are settled or stated, 
they are, as a general rule, conclusive between the 
principal and factor,31 except that they may he 
opened, surcharged, or falsified on the ground of 
omission, fraud, mistake, or undue advantage.%? 
‘Thus if the faetor renders his account in’ good faith 
and the principal makes no objection to it, the prin- 
cipal’s assent to it as correct is presumed;** and 
unless objection is made within a reasonable time 
his principal will be bound by the accounting ren- 
dered.** The account rendered may be conclusive 
against the factor himself in the matter of his 
charges for commissions,*> or as to the place of 
»yayment of the balance due on the account;** but if 
it is challenged by the principal it is then open for 
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[250.3.] 375 
correction by the factor.’7 

[§ 68] M. Duties and Liabilities of Del Cre- 
dere Factors—1. In General. The obligation under 
a del credere commission arises only under an ex- 
press contract and is not implied by law,** and also 
arises only where the sale is made upon credit.%9 
A factor who agrees to indorse or guarantee all 
notes taken from customers is not bound to indorse 
a note taken for goods sold by a general agent of his 
principal against the factor’s protest and after his 
statement that he would not indorse the note.4° 

[§ 69] 2. Nature of Liability. In England, a 
del credere agent is considered merely a guarantor 
of the debt due from the purchaser of goods sold 
by him, and, in order to fix lability on him, the 
principal must have first made an effort to collect 
from the purehaser,‘! and this rule has been fol- 
lowed by some cases in the United States;#? under 
this rule the principal cannot sue the factor until 
the debtor has refused or neglected to pay.4? But 
the weight of authority is to the effect that the 
contract of a del credere agent is considered to be 
an absolute engagement to pay debts arising out 
of sales made by him when they become due, his lia- 
bility being that of a surety for the payment of such 
debts,** and the fact that the principal renews a 
note which the factor has taken for the goods does 


tain lumber to the credit of another, 
he next day demanded an account of 
the proceeds from his factor, who 
replied that he had nothing to do 
with the demandant and referred 
him to the other person. 
Bryant, 16 Pick. (Mass.) 528. 

26. Dowagiace Mfg. Co. v. Hellek- 
son. is IN. D2’) 257)2 200 (NW? 717; 

27. Operation and effect of ac- 
count stated generally see Accounts 
and Accounting §§ 329-334. 

28. Fordyce v. Peper, 16 Fed. 516 
{rev on other grounds 119 U. S. 
469, 7 SCt 287, 30 L. ed. 435]; Dun- 
bartey. Seullard,  2\' ware Ann.” 78 10% 
Bloodworth v. Jacobs, 2 La. Ann. 
24; Wood Mower, etc., Co. v. Thayer, 
50 Hun 516, 3 NYS 465; Vantries v. 
Richey, 8 Watts & S. (Pa.) 87. 

[a] Failure to enter transactions 
promptly.—No credit will be given 
to the books of a factor who has 
transmitted false accounts of the 
sales, and does not enter the sales 
upon his books until months after 
they are made. Fordyce v. Peper, 16 
Fed. 516 [rev on other grounds 119 
U. S. 469, 7 SCt 287, 30 L. ed. 435]. 

29. Walter v. Richardson, 45 S. C. 
L. 466. 

80. Walter v. Richardson, 45 S. C. 
L. 466 


é 81. Gore v. Campbell, 4 Ill. _A. 
661; Bruen v. Hone, 2 Barb. (N. Y.) 
586; Vantries v. Richey, 8 Watts & 
S. (Pa.) 87; Walter v. Richardson, 
45 S. C. L. 466. 

82. Everingham v. Halsey, 108 
Towa 709, 78 NW 220; Dunbar v. 
Bullard, 2 La. Ann. 810; Bloodworth 
v. Jacobs, 2 La. Ann. 24; Bruen v. 
Hone, 2 Barb. <N. Y.) 586; Gay v. 
Osborne. 102 Wis. 641, 78 NW 1079. 

[a] Illustration.—Where a factor 
employed to sell goods on commis- 
sion for a stated period pretends at 
the end thereof to exhibit an ac- 
count for all unsold goods, thereby 
showing a considerable shortage in 
his accounts representing apparently 
property sold and the proceeds con- 
verted by him to his own use, and 
then gave a note and mortgage to 
the principal for a part of the short- 
age; and the principal thereafter 
discovered other unsold goods in the 
possession or under the control of the 
factor of less value than the bal- 
ance of the shortage in excess of 
the amount represented by the note 
and mortgage and subsequently en- 
forced the mortgage, but did no 
other act in ratification of the set- 


tlement; it was held that the prin- 
cipal might refcind the settlement 
as to the goods discovered and re- 
claim them, Gay v. Osborne, 102 
Wis. 641, 78 NW 1079. 

_ Opening, surcharging, and falsify- 
ing accounts stated generally see 
Accounts and Accounting §§ 372-376. 


83. Ledoux y. Porche, 12 Rob. 
(La.) 548. ‘ 
34. Iowa.—Hveringham y. Halsey, 


108 Iowa 709, 78 NW 220. 

La.—Rion vy. Gilly, 6 Mart. 417, 12 
AmD 4838. 

Mass.—Cushman  y, 186 
Mass. 169, 71 NE 529. 
art H.—Austin v, Ricker, 61 N. H. 

Tins 

Pa.—Bevan v. Cullen, 7 Pa. 281; 
Vantries v. Richey, 8 Watts & S. 87. 

[a] By accepting a general ac- 
count of all transactions, including 
the commission. of the factor, in 
which are expressed what accounts 
have been and what remain to be 
collected, the principal discharges 
the factor and the agency from that 
moment is at an end and the prin- 
cipal cannot call for payment of any 
item which he complains that the 
factor neglected to collect. Rion v. 
Gilly, 6 Mart. (la.) 417, 12 AmD 483. 

Account stated between factor and 
principal generally see Accounts and 
Accounting § 299. 

35. Randolph Fruit Co. v. Gal- 
breath, 34 Cal, A. 28, 166 P 859; Wood 
Mower, etc., Co. v. Thayer, 50 Hun 
516, 83 NYS 465. 


Snow, 


36. Jellison v. Lafonta, 19 Pick. 
(Mass.) 244. 
fa] Illustration.—If a New. Or- 


leans factor adjusts his account in 
Boston, and promises to pay the bal- 
ance as soon as he can negotiate 
exchange on New Orleans, he thereby 
waives any privilege of paying it in 


New Orleans. Jellison v. Lafonta, 
19 Pick. (Mass.) 244. 
87. Wood Mower, etc., Co. 


Thayer, 50 Hun 516, 3 NYS 465. 

38. Wittkowski v. Harris, 64 Fed. 
712; Cushman v. Snow, 186 Mass. 169, 
71° NH 529; Corbett v. Foote, 7 
Newfoundl. 276. But see Renkin v. 
Foley, 6 L. C. Jur. 156 (where the 
rate of commission charged by an 
agent was held to be proof that he 
was acting under a del ¢credere com- 
mission). ; 

[a] Failure to disclose name of 
customer.—‘“It cannot be inferred 
from the meagre statement of the 
custom of the firm not to disclose 


the names of customers to their prin- 
cipals that they thus rendered them- 
selves Hable for the purchase price 
of all goods sold through their 
agency, for if they undertook to 
guarantee the sales and solvency of 
purchasers it should have appeared 
in the contract.” Cushman vy. Snow, 
186 Mass. 169, 178, 71 NE 529. 

39. Wittkowski v. Harris, 64 Fed. 
712; Kingston vy. Wilson, 14 F. Cas. 
No. 7,823, 4 Wash. C. C. 310; Heu- 
bach v. Rother, 9 N. Y. Super, 224, 
14: NYLegObs 269. 

40. Springfield Fertilizer Co. v. 
peels 16 Ind. A. 4038, 45 NE 
153 

41. Hornby v. Lacy, 6 M. & S. 166, 
105 Reprint 1205; 'Morris v. Cleasby, 
4M. & S. 566, 105 Reprint 943; Peele 
Vii INortheote, 7) Taunt, 473° 20 here 
456, 129 Reprint 192; Gabriel’ v. 
Churchill,” 30°, Li Re '90: 

{a] Overruled cases.—The cases 
cited above overrule the earlier Hng- 
lish cases of Bize v. Dickason, 1 T. 
Re.-285,999 Reprint -£097;. Grove ey. 
Dubois, 1 T. R. 112, 99 Reprint 1002 
(all of which held that such an agent 
was responsible as a surety imme- 
diately upon a default in payment by 
the purchaser, without any necessity 
for an effort to collect from the pur- 
chaser). 

42. Thompson v. Perkins, 23 FE. 
Cas. No. 13,972, 3 Mason 232; Com. v. 
Thorne, etc., Co., 264 Pa. 408, 107 A: 
814; Commercial Credit Co. v. Girard 
Nat. Bank, 246 Pa. 88, 92 A 44, 46 
{quot Black L. D.]. See In re Taft, 
133 Bed. 511, 514, 66 CCA 385 (where 
the court in sneaking of one who 
sells upon a del credere commission 
said: “He is at last nothing but a 
guarantor’); Gould vy. Lee, 55 Pa. 
99, 109 (where the court in speaking 
of a guaranty of sales of leather 
said: “It is not. a covenant of guar- 
anty, but a fixing of the rate of com- 
mission for selling and guaranteeing 
in the ordinary course of the com- 
mission business. In commercial 
transactions the house that receives 
and sells any commodity for another 
party guarantees the price, less the 


agreed commissions, but’ gives no 
security to make this guaranty 
good”). 

43. Com. v. Thorne, ete., Co. 264 
Pa. 408, 107 A 814. 

44, U. S.—Wittkowski v. Harris, 


64 Fed. 712; Bradley v. Richardson, 
8 F. Cas. No. 1,786, 2 Blatehf. 343, 
123 Vt. 720. 
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not release the factor from liability.*® 
rule the liability of a del credere factor accrues 
when and only when the term of credit given on the 
sales has expired, and the purchase money is due,*® 
and is complete when the debt becomes due without 
any demand being made upon the principal debtor.*7 
However, the liability of the factor does not pre- 
clude his principal from resorting to the purchaser 
to obtain payment, at any time before the debt is 


paid.48 
[§ 70] 


be delivered.®} 


market value of the goods.°? 


Cal.—Tustin Fruit Assoc. v. Earle 
Hruit ‘Co. 6 Cal; Unrep. Cas. 37, 
baP 693. 

Md.—Lewis v. Brehme, 33 Md. 412, 
3 AmR 190. 

7 Pick. 


Mass.—Swan vy. Nesmith, 
220,19 AmD 282. 
N. Y.—Sherwood v. Stone, 14 N. Y. 


267: Cartwright vy. Greene, 47 Barb. 
9; Blakely v. Jacobson, 22 N. Y. 
Super. 140; Gindre vy. Kean, 7 Mise. 


582, 28 NYS 4, 31 AbbNCas 100; Milli- 
ken y. Byerly, 6 HowPr 214; Wolff 
v. Koppel, 2 Den. 368, 43 AmD 7Td1 
[aff 5 Hill 458]; Leverick v. Meigs, 
1 Cow. 645. 

R. I.—Balderston v. National Rub- 


HemeCoy els Reo kwses, 20 cA. 7507, 49 
AmSR 772. 
[a] In California under Civ. Code 


§ 2029, providing that “a factor who 
charges his principal with a guar- 
anty commission upon a sale, thereby 
assurnes absolutely to pay the price 
when it falls due, as if it were a 
debt of his own,” and § 2794, provid- 
ing that the obligation of a factor 
who undertakes, for a commission, to 
sell merchandise and guaranty the 
sale is original, and need not be in 
-writing, a factor selling under a 
guaranty of sales becomes liable ab- 
solutely for the price. Tustin Fruit 
Assoc. v. Earl Fruit Co., 6 Cal. Unrep. 
@ass 3:75)-)3 EY 693. 

[b] That the factor at times re- 
mitted for goods sold by him before 
the price became due from the pur- 
chaser does not show such a course 
of dealing between him and his prin- 
cipal as will alter the original rela- 
tion and render the agent primarily 
liable for goods sold by him, where 
the principal instructs him to make 
no more remittances before ma- 
turity. Gindre v. Kean, 7 Mise. 582, 
28 NYS 4, 31 AbbNCas 100. 

[ec] Well considered case review- 
ing the cases on this subject. Lewis 
v. Brehme, 33 Md. 412, 3 AmR 190. 

45. Buelterman v. Meyer, 132 Mo. 
474, 34 SW 67. 


46. U. S.—Bradley v. Richardson, 
3°. Cas. No. 1,786, 2 Blatchf. 343, 
Zemivt. 120. 

Md.—Lewis v. Brehme, 33 Md. 412, 
3 AmR 190. 

Mass.—Upham y. lLefavour, 11 
Metce. 174. 


N. Y.—Sherwood v. Stone, 14 N. Y. 
267; Wallace v. Castle, 14 Hun 106; 
Leverick v. Meigs, 1 Cow. 645. 

R. I.—Balderston v. National Rub- 


ber Co 12 Ry 1.338, 27 A 507, 49 
AmSR 172. 
47. Cartwright v. Greene, 47 Barb. 


(N. Y.) 9; Milliken vy. Byerly, 6 How 
Progns Yu “204: 
48. Cushman v. Snow, 186 Mass. 


8. Extent of Liability. 
factor is bound to see that his principal is paid in 
full 4® for all goods sold by him,°° unless for some 
good reason the sale is rescinded or the goods cannot 
If he guarantees a sale at a fixed 
profit, he is liable for that profit irrespective of the 
But his liability does 
not extend so far as to bind him to litigate disputes 
between the buyer and seller;>? nor is he bound, if 
the goods consigned are not in accordance with the 
contract, to insist on the buyer’s accepting the goods 
for the purpose of putting his principal in a better 
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Under this | position.®* 


On remittance. 
under a del credere agency extends only to the 
collection of the proceeds and not to the remittance 
thereof,®°> and henee, if the factor exercises due care 
in selecting a drawee in good eredit, the guaranty 
does not extend to a bill of exchange which he re- 
mits to his principal in the usual course of busi- 
ness or under an- express authority to remit,°® unless 


N fgg 69-71 


It has been held that a guaranty 


by agreement of the parties the factor is authorized 


A del eredere 


169, 71 NE 529; Gindre v. Kean, 7 
Mise. 582, 28 NYS 4, 31 AbbNCas 100; 
Leverick v. Meigs, 1 Cow. (N._Y.) 
645, 664; Balderston v. National Rub- 
ber Co., 18 R. I. 388, 27 A 507, 49 
AmSR 1772. 

‘When the principal appears, the 
right of the factor to receive pay- 
ment ceases. This shows that the 
effect of the commission is not to 
extinguish the relation between prin- 
cipal and factor, but applies solely to 
a guaranty that the purchaser shall 
pay. It is not a contingent liability, 
I admit, so as to require legal meas- 
ures to be exhausted against the pur- 
chaser, before the factor is bound, 
but an engagement to’pay on the day 
the purchase money becomes due. 
Although the factor is absolutely lia- 
ble, he is not bound to pay, until the 
money becomes due from the pur- 
chaser. It may, therefore, be more 
correctly laid down, that the factor 
under a commission, becomes. a 
debéor to his principal, with the limi- 
tations I have stated.’ Leverick v. 
Meigs, supra. 

49; Dunnell v. Mason, 8 F. Cas. 
No. 4,179, 1 Story 543. 

[a] Receipt of depreciated cur- 
rency.—VW/here a consignee with a 
del credere commission sells goods 
for his principal at a certain price, 
and afterward, upon a suspension of 
specie payments in the state, receives 
payment in banknotes of a depre- 
ciated value, he is not entitled to 
deduct the amount of the deprecia- 
tion from the debt, but must account 
to his principal for the full price at 
specie or par value. Dunnell v. Ma- 


son, 8) E2) ‘Cas. No. 74,179 a Story: 
543. 
[b] Receipt of worthless bill of 


exchange.—The guaranty of a del 
eredere factor extends to a bill of 
exchange which is given by the pur- 
chaser of goods instead of money, 
and if such bill is dishonored the 
factor is liable for the amount of the 
debt. Muller v. Bohlens, 17 F. Cas. 
Noi 39, 90'4; 2." Wiashs (Cri Co raises 

50. Heubach v. Rother, 9 N. Y. 
Super. 227, 255, 11 NYLegObs 269. 

“Tt has never been imagined, that 
a del credere agent may, in his dis- 
eretion, guaranty or not the sales 
which he effects, and whenever, from 
any cause, he is unwilling to assume 
the risk, by relinquishing his com- 
missions, cast it upon his correspon- 
dent, The object of the foreign mer- 
chant, in requiring a guaranty, as a 
general rule, would be wholly frus- 
trated by vesting in his agent this 
unlimited discretion—a_ discretion, 
which, in a large majority of cases, 
would be certainly abused, and, in 


to charge a commission for the guaranty of bills of 
exchange remitted, and in such case his omission to 
charge the commission does not absolve him from 
his liability as guarantor of the remittance.°? 
on the other hand it has been held that the factor is 
bound not only for the collection of thecmoney, but 
also for its safe transmission to the principal,®® un- 
less the remittance is made under special instruc- 
tions from the principal, which are observed with 
proper caution and diligence.®® 

[§ 71] N. Liability for Conversion 


But 


Generally.®° 


all, would be a direct temptation to 
negligence, dishonesty, and fraud. 
No man of common prudence would 
think of vesting it in an agent, and 
no agent of common sense venture to 
claim it; and so great is the improb- 
ability, that, in any given case, such 
was the understanding of the parties, 
that, in our judgment, it could only 
be overcome by uncontradicted evi- 
dence of an express agreement.” 
Heubach v. Rother, supra, 

51. Talcott v. Canton Mills Co., 30 
NYS 421, 31 AbbNCas 97; Couturier 


v. Hastie, 5 H. L. Cas. 673, 10. Re- 
print 1065, 6 ERC. 204, 
fa] TDlustration.— A commission 


merchant who receives goods to be 
sold on a del ecredere commission is 
not liable to pay his principal for 
goods sold by him and reported to 
be sold, where he was induced to 
make the sale by false representa- 
tions as to the solvency of the buyer, 
and has recovered the goods after the 
buyer has failed... Taleott v. Canton 
aus Co., 30 NYS 421, 31 AbbNCas 


[b] Goods previously sold to an- 
other.—A del credere factor is not re- 
sponsible to his principal for the 
contract price on a sale made by 
him, where, without the knowledge 
of the parties, the goods have pre- 
viously been sold to another person. 
Couturier v. Hastie, 5 H. L. Cas. 673, 
10 Reprint 1065, 6 ERC 204. 

52. Pugh v. Porter Bros. Co., 118 
Cale 628; >50) Bo ti. 

53. Gabriel v. Churchill, 30 T. L. 


= 905 

54, Albion Phosphate Min. Co. v. 
Wyllie, 77 Fed. 541, 23 CCA 276. 

55. Mullef v. Bohlens, 17 F. Cas. 
No. 9,914, 2 Wash. C. C. 378; Heubach 
v. Rother, 9 N. Y. Super. 227. 11 NY 
LegObs_ 269; Leverick v. Meigs, 1 
Cow. (N. Y.) 645. 

56. Muller v. Bohlens, 17 F. Cas. 
No, 9,914; 2 Wash. ©. C7878." Cart. 
wright v. Greene, 47 Barb. (N. Y.) 
9; Heubach v. Rother, 9 N. Y. Super. 
227; Leverick v. Meigs, 1 Cow. (N.-Y.) 
645; Sharp v. Emmet, 5 Whart. (Pa.) 
288, 34 AmD 554. 

57. Heubach wv. Rother, .9 N. Y. 
Super. 227, 11 NYLegObs 269. 

58. Lewis v. Brehme, 33 Md. 412, 
3 AmR 190; McKenzie v. Scott, 6 Bro. 
P..C. 280, 2) Reprint 1081. 

59. Lewis v. Brehme, 33 Md. 412, 
3 AmR 190. ‘ 

60. Cross references: 

Conversion by factor as cause for 
arrest see Arrest § 105. ; 
Conversion by unauthorized pledge 

see supra § 20. 

Conversion generally see Trover and 

Conversion [88 Cyc 1997]. 


For later cases, developments and changés in the law see cumulative Annotations, same title, page and note number. 
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§§ 71-72] 


As in the case of other agents* a factor is liable 
for a conversion of his principal’s funds or prop- 
erty, where without a legal excuse he refuses 
to account for and deliver them on a proper 
demand therefor,°? as where he refuses to return 
unsold goods to the principal on demand,** or where, 
if he has a lien on the goods for advances and 
charges, he refuses to return them upon a proper 
tender and demand by the principal.¢! The factor 
is also guilty of conversion where he otherwise deals 
with the goods or proceeds in subversion of, or in a 
manner inconsistent with, the principal’s rights 
therein,®* as where he violates the contract or the 
instructions of the principal as to the sale of the 
goods,®* but not where the contract or instructions 
are ambiguous and he follows the construction put 
thereon by the parties themselves.67 He is not, 
however, liable for conversion, where his acts are 
not in subversion of or inconsistent with the prin- 
cipal’s ownership,®* as where he sells after the revo- 
cation of his agency but before notice of such revo- 
cation.*® Nor is he liable for conversion by a mere 
failure to account,’® or by a mere sale of the goods 
by the carrier by which he ships them to an agent.”! 
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A mere intention on the part of the factor to appro- 
priate the proceeds of the goods to his own use does 
not amount to a conversion of the goods.” 

Failure to pay over money. Where the factor is 
not bound to pay over the identical money received 
by him as factor, his failure to pay it over to the 
principal on demand is not a conversion."? 

Through subagent. If the factor disposes of the 
goods through a third person to whom he has dele- 
gated his authority, without the sanction of his 
principal or the usage of trade, it constitutes a con- 
version by the factor, and also by the subagent by 
reason of his sale of the goods; but the principal 
may affirm the sale through the subagent and hold 
the factor lable for the value of the goods.7é 

A del credere factor is not liable for conversion 
of the goods because he fails to collect for them; the 
principal’s remedy is by suit on the guaranty.77 

[§ 72] O. Rights in and Title to Goods 7*—1. 
In General. As a general rule, although the factor 
has possession of the goods consigned, and is a del 
credere factor,’® until the goods are sold by him to a 
bona fide purchascr the general title to or property 
in the goods remains in the principal,8° and he has 


61. See Agency §§ 379, 412. 66. Marr v. Barrett, 41 Me. 403; 75. Merchants’ Nat. Bank Tren- 

62. Coleman v. Pearce, 26 Minn. {Coleman v. Pearce, 26 Minn. 123, 1|holm, 12 Heisk. (Tenn.) 520; Golly v. 
123, 1 NW 846. And see cases infra | NW 846; Scott v. Rogers, 31 N. Y.| Rathbone, 2 M. & S. 298, 105 Reprint 
notes 63, 64. : 676, 4 Abb. Dec. 157; Comley  v. | 392. 

68. Anker v. Smith, 87 NYS 479; ;Dazian, 53 N. ¥. Super. 516 [aff 114 76. Campbell v. Reeves, 3 Head 
Passow v. Kirkwood Distillery Co.,|N. Y. 161, 21 NE 135]; Carroll v.|(Tenn.) 226. 
54 Wash. 196, 103 P 34. Sharp, 67 Mise. 254, 122 NYS 694; 77. Standard Fertilizer Co. v. Van 


ea pean 21 Misc. 559, 47 NYS 708. 


[a] Sufficiency cf demand and re-|Galbreath v. Epperson, (Tenn.) 1 SW 
fusail.— Where a factor sold part of | 157. 
the goods consigned to him, and while [a] Illustrations.—A factor is lia- 


in possession of the remainder, and 
with a right to sell them, sued his 
principal for commissions, a demand 
for such goods, contained in a letter 
delivered to him, the contents of 
which he did not know until the per- 
son delivering it had departed, and 
when the goods, with the knowledge 
of the principal, were three thousand 
miles away, did not render the factor 
guilty of conversion of the unsold 
goods. Parmentier v. American Box 
Mach. Co., 44 App. Div. 47, 60 NYS 
432 [app dism 162 N. Y. 648 mem, 
57 NE 1119 mem]. 

64. Mathieu v. Goldberg, 156 Fed. 
541; Lehmann v. Schmidt, Cal. 
Unrep. Cas. 187, 22 P 973, 24 P 120; 
Wagenblast v. McKean, 2 Grant (Pa.) 


393. 

{a] Dlustration—A factor was 
not legally justified in refusing to 
return goods consigned to him, on 
demand of the consignor, because of 
advances made by him thereon which 
had not been repaid, where the con- 
signor offered to pay such advances 
on receipt of an itemized statement 
of the same, which the factor did 
not furnish. Mathieu v. Goldberg, 
156 Fed. 541. ¢ 

Right to lien see infra §§ 88-94. 

65. Wood v. Jones, 10 Ga. A. 735, 
73 SE 1099; M. M. Walker Co. v. 
Dubuque Fruit, ete., Co., 106 Iowa 
245, 76 NW 673; Webster v. Bear, 
141 Mo. A. 531, 125 SW 815; Arkansas 
City Bank v. Cassidy, 71 Mo. A. 186; 


Gay v. Osborne, 102 Wis. 641, 78 
NW 1079. 
[a] Tlustration.—Where a factor 


expressly contracts to hold the goods 
until instructed by his principal to 
sell, he is guilty of a eonversion if 
he sells the goods without such in- 
structions. Wood v. Jones, 10 Ga. A. 
W735, 78. SE 1099. 

[b] Manual control or appropria- 
tion not necessary.—In order to con- 
stitute conversion by a factor, it is 
not necessary that he should exer- 
cise complete manual control of the 
property, if he intermeddles with it 
and exercises dominion over it; nor 
is it necessary that he should ap- 
propriate to his own use the proceeds 
of the sale of the property. Arkansas 
City Bank v. Cassidy, 71.Mo. A. 186. 


ble for conversion by disobeying his 
principal’s instructions: (1) In mak- 
ing a sale without first submitting 
the price to his principal for ap- 
proval. Comley v. Dazian, 53 N. Y. 
Super. 516 [aff 114 N. Y. 161, 21 NE 
135]. (2) In shipping goods to an- 
other place contrary to instructions 
and there selling them. Marr v. Bar- 
rett, 41 Me. 403. 

Disobedience of instructions as con- 
version by agent generally’ cee 
Agency § 379. 


67. Hassett v. Cooper, 20 R. I. 585, 
20 A 841. 
68. Bailey v. Bensley, 87 Ill. 556; 


Nonantum Worsted Co. v. Webb, 124 
Pa, 125, 16 A 632. 

{a] Tllustrations. — (1) Where 
goods consigned are found to be bad, 
and the factor asks for more margin, 
or that his advances be repaid and 
the goods taken away, the mere state- 
ment of account sent by the factor 
in which the principal is credited 
with the goods at a certain valua- 
tion is not sufficient evidence of their 
conversion. Ncnantum Worsted Co. 
v. Webb, 124 Pa. 125, 16 A 632. (2) 
Placing grain in a warehouse and 
taking a receipt therefor, whereby 
the property in the grain is parted 
with by its loss of identity, does not 
amount to a conversion. although the 
factor becomes thereby a debtor in- 
stead of a bailee. Bailey v. Bensley, 
87 Ill. 556. (3) Intermingling goods 
generally see supra § 44. 

69. Jones v. Hodgkins, 61 Me. 480. 

70. Hutchins v. Vinkemulder, 187 
Mich. 676, 154 NW 80. 

71. Hutchins v. Vinkemulder, 187 
Mich. 676, 154 NW 80. 

72, Herron v. Hughes, 25 Cal. 555. 

73. Britton v. Ferrin, 171 N. Y. 
235, 248, 62 NE 954; Greentree v. 
Rosenstock, 61 N. Y. 583 [aff 34 N. Y. 
Super. 505]; Vandelle v. Rohan, 36 
Misc. 239, 73 NYS 285; Wright v. 
Duffie, 23 Misc, 339, 51 NYS 255; Wil- 
bur v. Allen, 5 NYS 746. 

74, Campbell v. Reeves, 3 Head 
(Tenn.) 226. But see Bromley v. 
Coxwell, 2 B. & P. 438, 126 Reprint 
1372 (where, under the circum- 
stances, leaving the goods with an 
agent to be disposed of was held not 
to be a conversion). 


Rights in and title to proceeds 
see supra § 58. 

79. In re Taft, 183 )\'Fed;' 511, 66 
CCA 385; Cushman v. Snow, 186 
Mass. 169, 71 NE 529; Commercial 
Nat. Bank -v. Heilbronner, 108 N. Y. ° 
439, 15 NE 701; Sherwood v. Stone, 
14 N. Y. 267; Cameron v. Crouse, 11 
App. Div. 391, 42 NYS 58; Moore v. 
Hillabrand, 37 Hun (N. Y.) 491. 

[a] Where a del credere factor 
becomes indebted to his principal for 
goods consigned to him, the title to 
the property does not pass to the 
factor. Cushman v. Snow, 186 Mass. 
169) TL ANE 529; 

80. U. S.—Taylor v. Fram, 252 
Fed. 465, 164 CCA 389 [aff 243 Fed. 
733]; In re Larkin, 202 Fed. 572; 
Ryttenberge v. Schefer, 131 Fed. 313. 

Conn.—Romeo Vv. Martucci, 72 
Conn. 504, 45 A 1, 99, 77 AmMSR 327, 
47 LRA 601. 

Ky.—Federal Chemical Co. 
Green, 97 SW 8038, 30 KyL ‘228. 

St ue Gas v. Heyner, 31 La. Ann. 


Vv. 


Mo.—McDonald - Crowley - Farmer 
Commn. Co. v. Boggs, 78 Mo. A. 28. 

N. Y.—Commercial Nat. Bank v. 
Heilbronner, 108 N. Y. 439, 15 NE 
701; Beebe v. Mead, 33 N. Y. 5875 
Westervelt v. Phelps, 54 App. Div. 
244, 66 NYS 517 [aff 171 N. Y. 212, 
63 NE 952]; Parmenter v. American 
Box Mach. Co., 44 App. Div. 47, 60 
NYS 432 [app dism 162 N. Y. 648 
mem, 57 NE 1119 mem]; Cameron v. 
Crouse, 11 App. Div. 391. 42 NYS 58. 

N. D.—Coverdell -v. Erickson, 38 
N. D. 579, 168 NW 367. 

Va.—Arbuckle v. Gates, 95 Va. 802, 
30 SE 496. 

Eing.—Zinek v. Walker, W. Bl. 1154, 
96 Reprint 681. 

Ont.—Bush v. Fry, 15 Ont. 122; 
Clark v. Great Western R. Co., 8 U. C. 
CAEP og rs 

[a] Under contract. — Where a 
contract for the shipment of goods 
on consignment provides that title 
shall remain in the shipper until the 
goods soid have been settled for by 
the consignee, who is required to re- 
port unsold goods at a specified time, 
the consignee’s failure to report such 
unsold goods within Such time does 
not operate to vest the title thereto 
in him. Federal Chemical Co. v. 
Green, 97 SW 803, 30 KyL 223. 
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the right to direct and control their sale or disposi- 
tion ;8! and unless there is a special contract in re- 
gard to returning the goods,’* the principal may 
repossess himself of the goods at any time before 
sale on payment of his indebtedness to the factor ;*% 
and his title is not defeated by any disposition of 
the goods by the factor which is not within the 
agency established by the contract.s4 
is estopped to deny the principal’s title,8> unless he 
has yielded to a paramount title asserted by a third 
party without his connivance;** nor are the goods 
The factor, however, 
is regarded as a bailee of the property,®* and except 
as between himself and his principal he is to be 
treated for most purposes as owner of the goods 


liable for the factor’s debts.®? 


consigned to him.®® 


[§ 73] 


81. See supra § 46. 

82. Maine vy. Oien, 47 Minn. 89, 49 
NW 523. 

[a] Tllustration. — Where goods 
are consigned to a factor, under a 
eontract specifying a certain number 
of days as a period for making sales, 
and that all goods not returned at 
the expiration of that period, with 
express charges prepaid, shall be 
treated as sold to the factor, a sub- 
stantial compliance with the contract 
is all that is necessary, and the fac- 
tor is entitled to a reasonable time 
after the lapse of such period in 
which to return the goods. Maine v. 
Oien, 47 Minn. 89, 49 NW 523. 

82. Heffner v. Gwynne-Treadwell 
Cotton, Co.,./160 edi 635,87 CCA 
606; Mathieu vy. Goldberg, 156 Fed. 
541, 543 [cit Cyc]; Gragard v. Metro- 
politan Bank, 106 La. 298, 30 S 885; 
McGaw v. Hanway, 120 Md. 197, 202, 
87 A 666, AnnCas1915A 601; Pam 
v. Vilmar, 54 HowPr (N. Y.) 285. 
But see Smedley v. Williams, 1 Pars. 
Eq. Cas. (Pa.) 359 (holding that if 
the principal has received advances 
on a2 consignment he. cannot at his 
mere pleasure withdraw the sale of 
his goods from the factor on the re- 
payment of advances and interest; 
the factor has an interest in making 
the sales and earning his commis- 
sions which in general forms the 
effective consideration of his. ad- 
vances and it does not rest in the 
power cof the principal to deprive him 
of his advantage without showing 
some substantial reason for so do- 
ing). 

Zone of the fundamental rights of 
a party, who has put goods in pos- 
session of a factor for sale, is the 
right to have the goods returned to 
him, if demanded before sale, sub- 
ject to the repayment to the factor 
of advances made upon the goods, 
interest on same, and necessary ex- 
penses.” McGaw v. Hanway, supra. 

84. See infra § 148. 

85. Jones' v. Louisville Tobacco 
Warehouse Co.. 135 Ky. 824, 121 SW 
633, 123 SW 307; Blackorby v. Friend, 
ete., Co., 184 Minn. 1, 158 NW 708, 
AnnCas1918H LORS ye Barnard Vv. 
Kobbe, 54 N. Y. 516 [aff 3 Daly 35, 
373]; Marvin v. Ellwood, 11 Paige 
(N. Y.) 365; Kennedy v. Strong, 14 
Johns. (N. Y.) 128. 

86. Blackorby v. Friend, etc., Co., 
134 Minn. 1, 158 NW 708, 709, Ann 
Casi918H 1199; Floyd v. Bovard, 6 
Watts & S. (Pa.) 75, 

87. Corzine v. Brents, 123 Ill, A. 
613; Coverdell v. Erickson, 38 N. D. 
579, 168 NW 367; Arbuckle v. Gates, 
95 Va. 802, 30 SE 496. 

Attachment against factor see At- 
tachment §§ 350, 377. 

Execution against factor see Hxe- 


2. Where Factor Has Made Advances. 
The mere fact that the factor has made advances 
to the principal on the goods does not change the 
title thereto,°® but to the extent that he has a lien 
on the goods for advances, charges, ete.,®! he 
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The factor 


thereof.®° 


has a 


cutions § 100. 
» U. S—Ryttenberg v. Schefer, 
131 Fed. 313. 


Conn.—Romeo v. Martucci, 72 


Conn. 504, 45 A 1, 99, 77 AmSR 327, 
47 LRA 601. 

Me.—Blood y. Palmer, 11 Me. 414, 
26 AmD 547. 

Minn.—Blackorby v. Friend, etc., 
Co., 134 Minn. 1, 158 NW 708, 709, 


AnnCasi1918EH 1199. 
Mo.—Stieglitz v. O. J. Lewis Mer- 
rants Co., 76 Mo... A. 275. 


- Y.—Seymour v. Wyckoff, 10 
Ne Yao2d3: 
N. D.—Coverdell v. Erickson, 38 
N. D. 579, 168 NW 3867. 
[a] His rights are those of a 


pbailee and his possession constitutes 
an exception to the rule that a nec- 
essary element of the contract of 
bailment is that the bailee is under 
obligation to restore the _ specific 
things deposited; for, although the 
factor in performing his duties to 
his principal may and usually does 
pay over the price for which he has 
sold the goods in his keeping instead 
of returning the goods themselves, 
the transaction is not one of sale to 
the factor. Blood v. Palmer, 11 Me. 
414, 26 AmD 547, 

Bailments generally see Bailments 
CCT. DiFO80: 

89. Haille v. Smith, 1 B. & P. 5638, 
126 Reprint 1066; Clark v. Great 
Westerink. |} Cos 68) (Uy nee) Grex oir, 

Rights as against third persons 
generally see infra §§ 133-135. 

90. Lehmon y. Warren, 53 Ala. 
535; Mauldin v. Armistead, 14 Ala. 
702; Commercial Nat. Bank v. Heil- 
bronner, 108 N. Y. 439, 15 NE 701; 
Cameron vy. Crouse, 11 App. Div. 391, 
42 NYS 58; Coverdell v. Erickson, 38 
Ne D579, 1680 IN Warget: 

[a] Expectation of payment out 
of proceeds.—A mere confidence or 
expectation entertained by a factor 
that a bill accepted by him will be 
paid out of the proceeds of a particu- 
lar crop of cotton will not take from 
the drawer of the bill the right to 
make an adverse disposition of the 
crop,) at) least, im a, court,, of) law: 
Mauldin v. Armistead, 14 Ala. 702. 

91. See infra §§ 88-94. 

92. U. S.—U. S. v. Villalonga, 23 
Wall. 35, 23 L. ed. 64; Walters v. 
Ross, 29 F. Cas. No. 17,122, 2 Wash. 
€. IGA83% 

Ky.—Sutton vy. Kiel Cheese, etce., 
Co., 155 Ky. 465, 159 SW 950; Graham 
Voce nel 6 .Bush 12, 5) Ky. Op. 
495. 

Me.—Sewall v. Nichols, 34 Me. 582. 

Ne Y4-—Zinkaiv. Rei WGN PY omdil'4: 
33 AmR 589, 6 AbbNCGas 413 [rev 
16 Hun 396]; Dows vy. Greene, 16 
Barb. 72. 

Wis.—Edgerton y. Michels, 66 Wis. 


Necessity and sufficiency of possession.97 
general rule the factor, although he has made ad- 
vances on the goods, acquires no right of property 
whatever in them until the delivery thereof or of 
the bill of lading therefor,®* although the principal 
is indebted to the factor for advances upon previous 


[§§ 72-73 


special property or interest in the goods,®? and the 
principal’s right, title, and power of disposition of 
the goods is subject to such lien. 
applies as against a person claiming to have pur- 
chased the goods from the principal,®* and although 
the person for whom the factor has advanced money 
upon the property may have acted fraudulently in 
obtaining the slipping bills without having paid for 
the property, yet if the advances were made by the 
factor in good faith and without any knowledge of 
the fraud, the shipper will lose his right of reelaim- 
ing the property and his title will be divested as 
against the factor,°® who to the extent of his ad- 
vances will be considered as a bona fide purchaser 


This rule also 


As a 


124, 26 NW 748, 28 NW 408. 

And see cases infra note 93. 

93. U. S.—wWright v. Ellwood 
Ivins Tube Co., 128 Fed. 462: Walter 
View JROSS,. 22:9) SRS Cas) SNiodsiille cee 
Wash. C. C. 2838; The Packet, 18 F. 
Cas. No. 10,655, 3 Mason 334, : 

10 


Ga.—Willingham v.: Rushing, 
N. Y.—Winne v. McDonald, 39 N. Y. 


Ga. 72; 3LSH 130: 


233, 6 Transcr. A. 207; Beebe v. 
Mead, 33 N. Y. 587; Sherwood v. 
Stone, 14 _N. Y. 267; Parmenter vy. 


American Box Mach. Co., 44 App. Div. 
47, 60 NYS 432 [app dism 162 N. Y. 
648 mem, 57 NE 1119 mem]; Cameron 
v. Crouse, 11 App. Div. 391, 42 NYS 
58; Dows v. Greene, 16 Barb. 72; 
Porter v.. Schendel, 25 Misc. 779, 55 
NYS 602. 

N. D.—Turner..y. Crumpton, » 21 
ie 294, 1830 NW 9387, AnnCas1913G 

Wis.—Beardsley v. Schmidt, 120 
Wis. 405, 98 NW 235, 102.AmSR 991, 

Ont.—Clark v. Great Western R. 
Cos, 8 aU Ge iC: BP!) 19 ts, 

[a] Special agreement.— Where, 
by a contract between them, a com- 
mission firm were to act as selling 
agents for a tube company, and were 
to make advances for the purchase 
of steel, and further advances on 
such of the finished product as was 
sold through their agency, settling 
the final balance in cash, a provision 
of such contract that the steel so pur- 
chased should remain the property of 
the commission firm, in whatever state 
of manufacture it might be, until the 
tubing made therefrom was delivered 
to them, is valid as between the par- 
ties, and is enforceable against a 
receiver appointed for the ‘company 
in proceedings to wind up its busi- 
ness. Wright v. Ellwood Ivins Tube 
Co., 128 Fed. 462. 

Barb. 


94. Dows' v. 
Rights of factor as against third 


Greene, 16 
(ONG WAYs. entice 
persons generally see infra §§ 133- 


135: 

95. Dows vy. Greene, 16 Barb. 
NEYO 72. | 

96. Dows v. Greene, 16 Barb. 
GNeY. iy 72: 

97. To existence of lien see infra 
§§ 96-100. ; 


To power to sell see supra § 12. 

98. Brown v. Wiggin, 16 N. H. 
312; Rochester Bank v. Jones, 4.N. Y. 
497, 55 AmD 290 [rev 4 Den, 489]; 
Heard v. Brewer, 4 Daly (N. Y.) 136; 
Clark v. Great Western R. Co., 8 
LW. yE. Ge yPs 19d. 

[a] “If bills are accepted upon 
the credit of a particular consign- 
ment . there is a specific pledge 
of the property, and a transfer of 
it to the factor takes place by the 
delivery or indorsement to him of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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consignments, to an amount greater than the value 
of the goods.®® But, if in pursuance of an agree- 
ment goods are shipped to a factor in satisfaction of 
antecedent advances and are thus set apart and spe- 
cifically appropriated for this particular purpose, the 
title to the goods vests in the factor upon the receiv- 
ing thereof by the carrier,! although the principal re- 
tains the bill of lading or takes it in his own 
name,” but it must appear that the delivery to the 
carrier was made with the intent to transfer the 
property.’ 

Reservation of title. Where a factor makes ad- 
vances to his principal for the purchase of goods, 
he may stipulate by parol that the title shall be in 
him as security for the money advanced.t 

[§ 74] P. Compensation and Reimbursement of 
Factor, and Security Therefor—l. Compensation— 
a. For Services—(1) In General. A factor’s right 
to compensation, which usually takes the form of 
commissions upon the goods sold,® rests only upon 
a contraet, express or implied,® unless it exists by 
virtue of statute.* Such contract may be implied from 
a custom among factors to charge a certain commis- 
sion,® or from the general course of dealing between 
the parties;® and where a factor performs services, 
without an express contract therefor, the law, as a 
general rule, will imply a promise on the part of 


bill of lading, so that it is con-|such agreement, 
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nor does the fact 
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the principal to pay for such services,!° even though 
the factor is not engaged in the regular business of 
factor." In accordance with this rule a person who 
acquires possession of the goods and sells them 
without the consent of the owner is not entitled to 
compensation;'? nor is a factor entitled to commis- 
sions for an unauthorized sale,'* unless the principal 
ratifies it.1# 

Payment. The factor’s compensation is generally 
payable and estimated in money, and not in the 
goods of his principal;!® and where a factor takes 
from the purchaser a separate note to himself for 
the amount of his commission, and discounts it and 
appropriates the proceeds, it amounts to a payment 
of his commissions as between himself and_ his 
principal.!¢ 

[§ 75] (2)! As Affected by Sufficiency of Serv- 
ices.’ Ordinarily a factor is entitled to his com- 
missions when, and only when, his services under 
the contract are complete,!8 such as when he sells 
and delivers the goods,!® and not where he merely 
procures an order therefor;?° and it has been held 
that he will lose the commissions to which he would 
have been entitled in case of a sale, where the goods 
are destroyed or injured so as to prevent a sale.2). 
But although he may not be entitled to the full 
amount contracted for, so long as he acts in good 


When del credere commission 


structively in his possession, and he 
has a lien upon it for his indemnity, 
the moment it is shipped or con- 
signed to him.”’ Heard v. Brewer, 4 
Daly (N. Y.) 1386, 137. 


99. Rochester Bank v. Jones, 4 
rein 497, 55 AmD 290 [rev 4 Den. 
489]. 


1. Bailey v. Hudson River R. Co., 
49 N. Y.-70; Heard v. Brewer, 4 Daly 
(N. Y.) 136; Holbrook v. Wight, 24 
Wend, (N.. Y.). 169, 35. AmD_ 607; 
Straus v. Wessel, 30 Oh. St. 211. 

2. Bailey v. Hudson River R. Co., 
49 N. Y. 70; Heard v. Brewer, 4 Daly 
(N. Y.y 136; Straus v. Wessel, 30 Oh.., 
St. 211. 

[a] “In the absence of a bill of 
lading, the intention to vest the prop- 
erty in the goods in the consignee 
upon the shipment, so as to give him 
the constructive possession, subject 
only to the equitable right of stop- 
page in transit, may be inferred from 
other documents, such as receipts or 
orders, or by the correspondence 
which has taken place between the 
parties.’ Heard v. Brewer, 4 Daly 
(N. Y.) 136, 137. : 

8. Bailey’ v. Hudson River R. Co., 


49 N. Y. 70; Vertue v. Jewell, 4 
Campb. 31 See also Sales [35 Cyc 
316] 


4. Grange Warehouse Assoc. V. 
Owen, 86 Tenn. 355, 7 SW 457. 

5. See supra § 3. 

6. U.S.—Boise v. Talcott, 264 Fed. 
61; Wittkowski y. Harris, 64 Fed. 712. 

Ark.—Allen-West Commn. Co. Vv. 
Hudgins, 74 Ark. 468, 86 SW _289. 

Tll.—Gore v. Campbell, 4 Ill. A. 


661. 
N. Y.—Rapp v. Livingston, 14 Daly 


402, 13 NYSt 74. 
Pa.—McKean vy. Wagenblast, 2 


Grant 462. ; 
“Tex.—Taylor v. Rose, 30 Tex. Civ. 
A. 471, 70 SW 1022. 

W. Va.—Duncan v. Doll, 75 W. Va. 


381, 84 SE 792. 
[a] Evidence of contract. — (1) 
The receipt without objection of 


periodical reports of sales on which 
commissions are charged is evidence 
of an agreement to pay commissions. 
Gore v. Campbell, 4 Ill. A. 661. (2) 
The mere fact that a principal fails 
to object, when notified by the factor 
‘that he will be charged commissions 
on goods not shipped, although a cir- 
cumstance tending to prove an agree- 
ment to pay the commission will not 
as a matter raise a presumption of 


that he afterward promises to pay 
his account obligate him to pay the 
commission also, where there is a 
dispute as to his liability for the 
commission. Allen-West Commn, Co, 
v. Hudgins, 74 Ark. 468, 86 SW 289. 

[b] Offer of commission rejected. 
—Where a factor is offered a com- 
mission to sell goods and a. ware- 
house order for the goods is sent 
him, and he rejects the. offer but 
procures the goods by means of the 
order and sells them, and the princi- 
pal accepts payment, the rejected 
offer is not thereby revived and the 
factor is not entitled to the commis- 
sion stipulated in the offer. Rapp v. 


Livingston, 14 Daly 402, 13 NYSt 
74. 

7 See statutory provisions; and 
cases infra this note. 

[a] A tobacco warehouse com- 


pany (1) under some statutes may 
charge commissions for the sale of 
tobacco. Orr vy. Louisville Tobacco 
Warehouse Co., 99 SW 225, 30 Kyl 
457; Pannell v. Louisville Tobacco 
Warehouse Co., 113 Ky. 630, 68 SW 
662, 82 SW 1141, 23 KyL 2425. (2) 
Warehouseman’s charges, expenses, 
and advances generally see Ware- 
housemen [40 Cyc 450]. 

8. Brown v. Harrison, 17 Ala. 774. 

9. Thompson vy. Matthews, 56 
Miss. 368. 

10. Turnbull v. Pomeroy, 140 
Mass. 117, 3 NE 15; Trotter v. Curtis, 
19 Johns. (N. Y.) 160, 10 AmD 211; 
Masterson v. Masterson, 121 Pa. 605, 
15 A 652; Mills v. Johnston, 23 Tex. 
308. 


11. Masterson v. Masterson, 121 
Pa. 605, 15 A 652. 

12. McKean v. Wagenblast, 2 
Grant (Pa.) 462. 

13. Miller .v. Price, (Cal.) 39 P 
781. ' J 

[a] An unauthorized sale which 


the owner rescinds gives no claim 
for commission. Miller v. Price, 4 
Cal. Unrep. Cas, 983, 39 P 781. 

14. Lubert v. Chauviteau, 3, Cal. 
458, 58 AmD 415. 

15. McCune v. Erfort, 43 Mo, 134 
(the factor had no right to take his 
pay for transportation out of the 
gold dust of his principal which he 
has in his possession as a factor). 

16, Indianapolis Rolling Mill Co. 
vy. Addy, 5 Oh. Dec. (Reprint) 588, 
6 AmLRec 764, 3 CincLBul 2938. 

17. See generally Agency §§ 435- 
442, 


earned see infra § 79. 

18. Ga.—Kelly v. Butler, etc., Co., 
12 Ga. A. 794, 78 SE 471. 
Ks ce Motor Co. v. Fry, 203 Ill. 


Ky.—Bramblett v. Feltman, 35 SW 
633, 18 KyL 457. : 

N. Y.—Hall vy. French-American 
Wine Co., 149 App. Div. 609, 134 NYS 
158; Hockanum Co. y. Lincoln, 16 
Daly: +i325;-°414 NYS 795 

Pa.—Masterson vy. Masterson, 121 
Pa. 605; 15 A652, 

Wash.—West Coast Mfrs. Agency 
v. Oregon Condensed Milk Co., 54 
Wash. 247, 103 P 4. 

[a] Commissions not earned.— 
Where goods are consigned under an 
agreement with the consignor to pay 
commissions within a specified time 
after receipt of bills, and the factor 
agrees to keep an account of all sales 
and to remit all accounts upon the 
respective days of their maturity, re- 
mittances to be made daily if the 
amounts reach one thousand dollars; 
the factor is not entitled to com- 
missions on proceeds not remitted. 


Hockanum Co. y. Lincoln, 16 Daly 
325; 1An NYS: 19. 
19. Kelly v. Butler, ete. ,Co., 12 


Ga. A. 794, 78 SI 471; Hall v. French- 
American Wine Co., 149 App. Div. 
609, 184 NYS 158. 

[a] Obligation to deliver.—Where 
a factor makes a _ sale, obligating 
himself to make delivery, the con- 
tract is completely executed as be- 
tween the factor and his principal, 
and the factor is entitied to his com- 
mission. Kelly vy. Butler, ete., Co., 
12 Ga. A. 794, 78 SH 471. 

20. Hall v. French-American Wine 
Co., 149 ‘App. Div. 609, 134. NYS 


158. 

{a} Illustration.—A sale of per- 
sonal property is a transmutation of 
property from one man to another 
in consideration of some price or 
recompense in value, and so one hav- 
ing an agency to sell wine, which he 
was expected to deliver, is not en- 
titled to a commission on the mere 
procuring of orders, the title of the 
wine not passing until an actual de- 
livery, an “order” being only an exec- 
utory agreement which cannot even 
be deemed a ‘sale’ for the purpose 
of determining the number of sales 
made by the agent in a given time. 
Hall v. French-American Wine Co., 
149 App. Div. 609, 184 NYS 158. 

21. Corlies v. Estes, 31 Vt. 653. 
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faith and exercises reasonable skill and diligence, 


the principal is liable to him for 


sions;?2 and he is entitled to proportionate com- 


pensation where he has performed 


ices, but is prevented from completing them with- 
out any fault on his part,?* or where the contract 
of sale procured by him is rescinded with his con- 
Where complete performance is 
prevented by the principal’s withdrawing the goods, 
without a substantial reason therefor, the factor 
who has made advances on the goods may be en- 


sent and advice. 


titled to the full amount he would 


complete performance ;”*° but if the withdrawal from 
the factor is made before he takes any steps to exe- 
cute the power or acquires any interest in the goods 
or incurs any expense or liability in reference there- 
to, he is not entitled to commissions.?¢ 

On what transactions. As a general rule a faetor 


22. Brown v. Clayton, 12 Ga. 564; 
Thompson vy. Packwood, 2 La. Ann. 
624; Gorman v. McGowan, 44 Or. 
597, 76 P 769; Smedley v. Williams, 


Pars: Eq. Cas. (Pa-.) 359. 

23. Albion Phosphate Min., etc., 
Co. v. Wyllie, 77 Fed. 541, 23 CCA 
276; Horst v. Lovdal, 1183 App. Div. 
. 277, 98 NYS 996. 

24. Albion Phosphate Min., etc., 
ag Vv. Wyllie, 77 Ped, 541, 23. CCA 

40. 

25. Smedley v. Williams, 1 Pars. 
Hq: Cas: (Pa.) 359. 

26. Roberts v. Andrews, 15 Pa. 
Super. 311. 

27. Ala.—Sawyer vy. Lorillard, 48 
Ala. 3382. 

Iowa. — Sanderson Vv. Tinkham 
Smoke Consumer Co., 83 Iowa 446, 
49 NW 1034. 


La.—Miller v. Tate, 12 La. Ann, 
160; Lyons y. Lallande, 9 La. Ann. 
601; Taylor v. Wooten, 19 La. 518. 

Mass.—Ware v. Hayward Rubber 
Co., 3 Allen 84, 

N. Y.—Stevenson y. Maxwell, 2 
Sandf. Ch. 273 [rey on other grounds 
2 N.Y. 4084). 

vVt.—Corlies v. Estes, 31 Vt. 653. 

[a] Sales on trial—A factor is 
not entitled to commissions on sales 
on trial. Sanderson v. Tinkham 
Smoke Consumer Co., 83 Iowa 446, 49 
NW 1034. 

{b] On bounty paid.—A contract 
by which the factor is to receive a 
certain per cent commission on the 
sale of his principal’s crop does not 
justify the factor in charging com- 
missions on the amount of beounty 
paid by the government to the 
planter of the crop, since the bounty 
does not represent sales made. Ro- 
ae v. Newman, 50 La. Ann. 80, 23 

493 


SS) : 

28. Ala.—Sawyer v. Lorillard, 48 
Ala. 332. 

Ky.—Aultman, ete., Co. 
8 KyL 62. 

La.—Lyons vy. Lallande, 9 La. Ann. 
601; Harrod vy. Constant, 5 Mart. 575. 

N. Y.—Strauss v. Erstein, 190 App. 
Div. 693, 180 NYS 347. 

Vt.—Corlies y. Estes, 31 Vt. 653. 

fa] Tlustrations.—(1) In the ab- 
sence of an agreement between the 
parties, the mere fact of advances 
by the factor on which the usual 
commissions and interest have been 
charged does not authorize a charge 
for commissions on portions of the 
prine3pal’s crops shipped to other 
factors. Lyons vy. Lallande, 9 La. 
Ann. 601. (2) Where a_ principal 
contracts to consign certain goods to 
a factor for sale on a certain com- 
mission, but fails to consign a por- 
tion of the goods, which he himself 
sells, the factor is not entitled to 
commissions on the goods sold by 
the principal. Corlies v. Estes, 31 
Vt. 653. 


29. Ford Motor Co. v. 
Auto Co., 


v. Joplin, 


Cranford | 
(Tex. Civ. A.) 206 SWi 
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proper commis- 


important serv- 


have earned by 


principal.?3 


[§ 76] 


tract.?4 


108; Taylor v. (Tex. Civ. 
A.) 70 SW 1022. 

[a] Tlustrations.—(1) Where a 
factor appointed for a limited time 
is empowered to sell only such auto- 
mobiles as might be consigned to him 
during the life of the contract, he 
earns no commission on the sale of 
machines ordered from the principal 
a few days before the contract ex- 
pires, so that they cannot arrive in 
time to be sold before the expira- 
tion of the contract. Ford Motor Co. 
v. Cranford Auto Go., (Tex. Civ. A.) 
206 SW 108: (2) +A -faector’ is’ not 
entitled to commissions on subse- 
quent sales by the principal after 
the relation has ended to a person 
to whom the factor made the orig- 
inal sale. Taylor y. Johnston, (Tex. 
Civ, AQ) 70°Sw 1022. 


Johnston, 


30. Taylor v. Wooten, 19 La. 518; 
parog vy. Constant, 5 Mart, (la.) 
575. 

81. Moore v. Lawrence, 16 Fed. 


87; Foster v. Goddard, 9 F. Cas. No. 
4,970, 1 Cliff. 158; Haven vy. Hudson, 
12 La. Ann. 660; Thornhill v. Picard, 
24 La. Ann. 159; Chaffe v. Hughes, 
57 Miss. 256; Matthews v. Coe, 70 
N. -Y. 239, 26 AmR 583: Briggs v. 
Boyd, 65 Barb. 197 [aff 56 N. Y. 289]: 
Strauss v. Erstein, 190 App. Div. 693, 
180 NYS 347; Hadden v. Dimick, 31 
HowPr (N. Y.) 196 [rev on other 
grounds 48 N. Y. 661 mem, 13 Abb 
PrNS 135]. 

[a]  lustrations.—(1) Where a 
commission merchant makes ad- 
vances to a planter, under an agree- 
ment that the latter is to ship his 
entire crop to the merchant, and the 
planter ships a pcrtion of his crop 
to other merchants, the merchant 
who made the advances may recover 
from the planter the usual commis- 
sions which he would be entitled to 
charge on that part of the crop 
which was shipped to other mer- 
chants. Thornhill v. Picard, 24 La. 
Ann, 159. (2) A contract by a prin- 
cipal that all his shipments of cotton 
to a certain place during the season 
shall be made to the factor, and that 
such shipments shall amount to at 
least two hundred bales, is not ful- 
filled by the shipment of two -hun- 
dred bales to the factor, and the 
factor is entitled to recover full com- 
missions upon all other shipments 
of cotton made by the principal to 
that place during the season. Moore 
v. Lawrence, 16 Fed. 87. 

[b] Breach of collateral pro:nise. 
—Where it is agreed between a fac- 
tor and principal that the latter shall 
for a certain period, unless the agree- 
ment is dissolved by the factor on a 
prescribed notice, consign exclusively 
to the factor all the goods of the 
principal’s manufacture, to be sold 
by the factor at a certain commis- 
sion, and the factor sues for his 
commission on certain goods which 
were sold by the principal without 


aN 
[§§ 75-76 


is entitled to commissions as such only on the 
amount of goods actually sold;?7 and only on sales 
made by the factor himself, and not on those made 
by the principal or other agents,?8 especially after 
his agency has expired,?® although he has made ad- 
vances on the faith of the property,®° unless his 
contract, either expressly or impliedly provides that 
he shall be paid commissions on sales made by the 
principal or his other agents.! 
cause of a sale on credit, the factor will or will not 
be entitled to commissions on such sales according to 
the usage of commerce.*” 
commission on the payment of his own debt to his 


If a loss oceurs be- 


A factor is not entitled to 


(3) Rate or Amount of Compensation. 
The rate or amount of compensation to which a fac- 
tor is entitled is generally determined by the con- 


having been consigned to the factor 
pursuant to such agreement, it is no 
defense to such action that the factor 
promised to be the principal’s surety 
on the principal’s contract of sale, 
since the factor has a right to re- 
cede from such promise, and it can 
have no effect on the agreement sued 
on. Hadden v. Dimick, 31 HowPr 196 
[rev on other grounds 48 N. Y. 661 
mem, 13 AbbPrNS 135]. 

32, Clark v. Moody, 17 Mass. 145, 
152 (where Parker, C. J., said: ‘““‘Was 
it right for the defendants [factors] 
to charge commissions on this sale, 
the fruits of which were lost? This 
must depend upon the usage among 
merchants. If such commissions are 
not usually charged, it was improper 
for the defendants to charge them, 
and the batance represented by them 
was not the true balance. If, on the 
other hand, it is considered proper 
among merchants, and is usual to 
charge a commission in such eases, 


the account is right in that par- 
ticular’’). 
net Payret v. Perot, 2 Yeates (Pa.) 
[al Usage will not sanction such 
a charge, as it is unreasonable. 
ree Ve Perot, 2’ Yeates! Pan) 
185. 
oes Ill.— Gore vy. Campbell, 4 Til. 
‘La.—Romero vy. Newman, 50 La. 


Ann. 80, 23 S 4938, 

N. Y.—Newburger-Morris Vi 
Talcott, 219 N. Y. 505, 114° NE 846 
[mod 172 App. Div. 485, 158 NYS 
785]; Wertheimer yv. Talcott, 118 App. 
Div. 840, 103 NYS 692. 

N. C.—Southern Grocery Co. 
Davis, 132 N. C. 96, 48 SH 591. 
ORCS ET aoa v. Dunn, 2 Watts & S. 

W. Va.—Dunean y. Doll, 75 W. Va. 
381, 84 SE 792. 

[a] Construction of contract.— 
(1) Where under the terms of the 
contract, the factor is entitled to a 
certain commission on sales and 2 
certain smaller commission on unsold 
goods which are transferred to third 
persons at the request of the princi- 
pal, and the goods in possession of 
the factor are injured by fire, and the 
principal expresses a desire that the 
loss be adjusted by turning over the 
goods to the insurer, and the net 
cash value before the fire be paid by 
the insurer, which was done, the fac: 
tor is entitled only to the smaller 
commission on the amount collected 
from the insurance company. Wer- 
theimer v. Talcott, 118 App. Div. 840, 
103 NYS 692. (2) An agreement to 
sell and to account for the goods at 
invoice prices is not a_ stipulation 
that none of the goods shall be sold 
at less, but a provision that all 
proceeds above the total of invoices 
shall be the seller’s commission or 
profit. Southern Grocery Co. vy. 
Davis, 132 N. C, 96, 43 SB 591. 


Co} 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 


' 


an 


§§ 76-80] 


Customary or reasonable rate or amount. In the 
absence of an express agreement fixing the rate or 
amount of compensation, the factor is entitled to the 
amount usually charged for such services,?*> provided 
it is Just and reasonable.2° If there does not appear 
to be a customary rate, he is entitled to a fair and 
reasonable compensation taking into consideration 
all the facts and cireumstances of the particular 
case;*7 and this may be the rule of compensation, 
although the rate was fixed by a previous contract, 
if it is no longer operative.88 In the absence of a 
special agreement to that effect, a factor is not en- 
titled, as a matter of law, to the same commission 
on contracts negotiated by him as a broker, as he 
received for his services as factor.®? 

[§ 77] (4) Subagent and Cumulative Commis- 
sions. In the absence of special authority a factor 
cannot deliver the goods to another factor to be sold 
and charge for both his own and the other factor’s 
commission.?° 

[§ 78] b. For Advances and Acceptances; Dis- 
bursements.*: In addition to commissions for serv- 
ices rendered a factor is generally entitled to com- 
missions for funds advanced, drafts accepted, or 
notes indorsed for the principal’s benefit in the 
course of the business,?? especially where his con- 
tract so provides;** and although such commissions 
are in excess of the legal rate of interest, they are 
not usurious unless they are so excessive as to show 
usurious intent.44 But he is not entitled to commis- 
sions on disbursements of the principal’s money,*® 
or for the balance against the principal in their 
mutual accounts.*® 

[§ 79] c¢. Del Credere Commissions. One who 


35. Sawyer v. Lorillard, 48 Ala. 
332; Brown vy. Harrison, 17 Ala. 774, 
Wasey v. Whitcomb, 167 Mich. 58, 132 
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sells upon a del credere commission is supposed to 
receive an additional consideration for the risk in- 
curred by guaranteeing the purchaser.47 This addi- 
tional consideration or commission is earned when 
the contract of guaranty is entered into,#® and that 
time, with reference to any particular sale, is imme- 
diately upon the sale .being effected ;#° and not when 
the account is collected.6° But such a commission | 
may be demanded only where the factor is bound by 
his agreement to make the guaranty, and not where 
he makes it voluntarily;>! and also, only where the 
sale is made on credit and not where it is for cash.*? 
The fact that the factor becomes insolvent before 
the eredit given on the sale has expired does not 
affect his right to his full commission, for although 
his insolvency may lessen the value of the guaranty, 
it does not alter the legal status of the parties.5* 

Where principal fails to carry out contract. 
Where a del credere factor procures a contract of 
sale for his principal, and, upon the principal being 
unable to furnish the full amount of goods, makes 
up the deficiency by procuring goods from other cus- 
tomers, and carries out the contract with profit to 
the principal, he is entitled to commissions on the 
whole amount of goods contracted for;°* but if in 
such ease the factor procures a release of the con- 
tract, which the principal is unable to fulfill, he is 
entitled only to a proportionate share of his commis- 
sions.®° 

[§ 80] d. Forfeiture or Loss of Commissions.*° 
As a general rule the factor forfeits his right to 
commissions, where he is guilty of fraud, miscon- 
duct, or gross negligence in the conduct of his 
ageney,°? unless the principal waives the tort or 


Eq. 795]; Gravenhorst v. Texas Co., | 287; Mills v. Johnston, 23 Tex. 308. 
185 App. Div. 511, 173 NYS 285; Sher- 
wood v. Seattle Fruit, etc., 


[a] Thus where the principal is 


Auction | indebted to his factor on a general 


NW 572; Masterson vy. Masterson, | Co., 93 Wash. 544, 161 P 371; Vashon | balance, carried forward from one 
121 Pa. 605, 15 A 652. Fruit Union v. Godwin, 87 Wash. 884,! year to anotker for advances ‘on 
36. Brown v. Harrison, 17 Ala.|151 P 797. which commissions have been 


774; Spear v. Newell [cit Burton v. 
nyse Wate LOL, 1594. 
[a] Evidence of reasonableness.— 


see supra § 13. 


41. 


Delegation of authority generally 


Reimbursement for advances 


charged, the factor cannot treat such 
balance as a new advance and charge 
an additional commission thereon. 


Proof of a custom among factors 
to charge a certain commission is evi- 
dence of the reasonableness of such 
charges. Brown v. Harrison, 17 Ala. 


74, 
i 37. Ala.—Sawyer v. Lorillard, 48 
Ala. 332. 
Tll.—Kennedy v. Gibbs, 15 Ill. 406. 
Pee “Briggs, | Via OVC, .00r Nem Xie 
289 [aff 65 Barb. 197]. 


Tex.—Mills. v. Johnston, 23 Tex. 
308. 

Eng.—Marshall v. Parsons, 9 C. & 
P. 656, 38 ECL 382. 

[a] Caring for goods.—In the ab- 


sence of a contract or usage fixing 
it factors are entitled te what their 
services are reasonably worth for re- 
ceiving and caring for a commodity 
delivered to them for sale and not 
sold where the owner rescinds the 
contract and demands the return of 
the goods. ies Cee Boyd, 56 N. Y. 
Barb. . 
Spek eee 17 Wall. 


38. Goddard v. Foster, 
Ges.) lls, 21" 1. ved. 589. 

39. Meriden Coal Min. Co. v. Van 
de Water, 191 Fed. 805, 112 CCA 
ake 

[a] MNiustration.—A selling agent 
employed by a coal company to sell 


and make deliveries of coal on its 
arrival at tidewater, who is paid a 
commission therefor, is not as a mat- 
ter of law, and in the absence of 
further contract, entitled to the same 
commission on contracts negotiated 
by him as broker with a purchaser 
for coal to be delivered by the com- 
pany at its mines. Meriden Coal 
Min. Co. v. Van de Water, 191 Fed. 
805, 112 CCA 319. 

40. WVandyke v. Brown, 8 N. J. Eq. 
657 [rev on other grounds 8 INS. 


see infra § 82. 
42. Ala.—Swilley v. Lyon, 18 Ala. 
552; Brown v. Harrison, 17 Ala. 774. 
Conn.—De Forest v. Strong, 8 Conn. 
iis. e 
Tll.— Kennedy v. Gibbs, 15 Ill. 406: 
Iowa.—Ash v. Scott, 76 Iowa 27, 
39 NW 924. 
La,—Kahn vy. Becnel, 108 La. 296, 


mal 


32 S 444; Byrne v. Grayson, 15 ha. 
Ann. 457; Patterson v. Leake, 5 La. 
Ann, 547. 


N. Y.—Matthews v. Coe, 70 N. Y. 
239, 26 AmR 583; Smith v. Marvin, 27 
N. Y. 137; Seymour v. Marvin, 11 
Barb. 80; Ketchum vy. Barber, 4 Hill 
224 [aff 7 Hill 444]; Suydam v. West- 
fall, 4 Hill 211 [rev on other grounds 
2 Den. 205]; Trotter v. Curtis, 19 
Johns. 160, 10 AmD 211; Suydam v. 
Bartle, 10 Paige 94. 


gs. C.—Smetz v. Kennedy, 22 S. C. 
17-218, 

Tex.—Mills v. Johnston, 23 Tex. 
308. 

Vt.—Corlies v. Estes, 31 Vt. 653. 


Eng.—Floyer v. Edwards, 1 Cowp. 
112, 98 Reprint 995. 

[a] For accepting and paying 
draft.—Where a factor has accepted 
a draft drawn by the principal and 
charged a’commission for so doing, 
and on failure of the principal to fur- 
nish funds to meet the draft the 
factor is bound to advance his own 
funds therefor, he may charge an ad- 


ditional commission on such ad- 
vances. Mills v. Johnston, 23 Tex. 
308. 


43. De Hertel v. Supple, 13 Grant 
Ch, (U. C.) 648, 14 Grant Ch. 421. 

44. See Usury. [39 Cyc 980]. 

45. Lee v. Byrne, 75 Ala. 132. 

46. Walters v. McGirt, 42 S.C. L. 


Mills v. Johnston, 23 Tex. 308. 

47. In re Taft, 133 Fed. 511, ,66 
GGA $3855 

48. Springville Mfg. Co. v. Lin- 
coln, 16 Daly 318, 11 NYS 75; Solly 
v. Weiss, 8 Taunt. 371, 4 ECL 189, 
129 Reprint 426. 


49. Springville Mfg. Co. v. Lin- 
eoln, 16 Daly 318, 11 NYS 75. 

50. Springville Mfg. Co. v. Lin- 
coln, 16 Daly 318, 11 NYS 75. 

51. Colton v. Dunham, 2 Paige 
GNA WY): 12.677. 


52. Wittkowski v. Harris, 64 Fed. 
712; Kiagston v. Wilson, 14 F. Cas. 
No. 7,823, 4 Wash, C. C. 310; Loeb v. 
Hellmaln, 83 N. Y. 601. 

[a] Cash paid on credit sales.— 
The charge of a del credere commis- 
sion is inadmissible where, although 
the goods are sold on credit, ready 
money is paid by the purchaser in 
consideration of a reduction of a cer- 
tain percentage from the amount due. 
Kingston v. Wilson, 14 F. Cas. No. 
7,823,014 Wiash.,C.€: 310: 


53. Springville Mfg. Co. v. Lin- 
eoln, 16 Daly 318, 11 NYS 75. 

54. Albion Phosphate Min., etc., 
Co. v. Wyllie, 77 Fed. 541, 23 CCA 
276. 

55. Albion Phosphate Min., etc., 
Co. v. Wyllie, 77 Fed. 541, 23 CCA 
276. 

56. See generally Agency §§ 428— 
434. 

57. U. S.—Taleott v.. Chew, 27 


Fed. 273: Norman v. Peper, 24 Fed. 
403; Fordyce v. Peper, 16 Fed. 516, 
5 McCrary 221 [rev for want of ju- 


risdiction 119 U. S. 469, 7 SCt 287, 
30 L. ed. 435]. 
Ga.—Brown v. Clayton, 12 Ga, 


564. 
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breach of contract.5 Thus he generally forfeits his 
commission where he violates his contract or the 
principal’s instructions in regard to the sale;5° 
where he renders a false account with a fraudulent 
intent,®° or fails to keep and render proper ac- 
counts;*! or where he accepts a commission from 
the buyer without the knowledge and approval of 
But a breach of duty in one trans- 
action does not deprive him' of his right to com- 
missions in another transaction, where his agree- 
ment provides for the keeping of a separate account 
of each transaction ;** nor does he lose his right to 
commissions because of clerical errors or mistakes 
which do not result in loss or damage to the prin- 
cipal,°* and which are honestly made.*5 

Guaranty as to amount of sales. 
guarantees to his principal that he shall realize a 
certain amount from the sales, he will not be al- 


his prineipal.® 


FACTORS 


In General. 


agency and for 


If the factor 
age, labor, 
under a duty 


lowed commission where such allowance would bring 


Iowa.—Vennum v. 21 
Iowa 326, 

Ky.—Bramblett y. Feltman, 35 SW 
633, 37 SW 489, 18 KyL 457. 

Md.—Adams vy. Capron, 21 Md. 186, 
83 AmD 566. 
Mee me v. Tileston, 12 Pick. 

Mo.—Brack v. Hart Commn. Co., 
57 Mo, A. 605. 

N. Y.—Boston Carpet Co. v. Jour- 
neay, 36 N. Y. 384, 2 Transer. A. 250 
{aff 1 Daly 190]; Gravenhorst v. 


Gregory, 


Hexase Co, 185 App. Div. 511, L738 
NYS 285. 
Va.—George Campbell Co. vy. An- 


gus, 91 Va. 488, 22 SE 167. 

Eng.—White vy. Chapman, 1 Stark. 
113 2.HCL, 51. 

[a] Misconduct.—Where a factor 
misconducts himself in the business 
of his agency so that by reason of 
his misconduct, negligence, or fraud 
his services have not been of any 
benefit to his principal, or have not 
proved as beneficial as they other- 
wise would have been, he forfeits 
his right to compensation. Boston 
Carpet Co. v. Journeay, 1 Daly 


Noncompliance with contract. 
—A factor may, by his failure to 
comply with the terms of the con- 
tract which entitle him to commis- 
sions on sales, although made 
through other factors, forfeit his 
right to such commissions; and he 
does so where he fails to comply 
with his agreement to advance the 
money necessary to pay for the goods 
purchased by his principal, and the 
latter is forced to borrow money 
from other factors to whom he ships 
the goods for sale. Bramblett vy. 
Feltman, 35 SW 633, 37 SW 489, 18 
KyL 457. 3, 

{c] Failure to remit.—(1) Where 
a factor fails to remit in accordance 
with the terms of the contract, he 
may be entitled to commissions only 
upon the amounts actually remitted. 
Hockanum v. Lincoln, 16 Daly 325, 
11 NYS 79. (2) Where goods are 
sent to a factor to be sold, the pro- 
ceeds to be remitted “from time to 
time,” and the proceeds are received 
by him, but he neglects to remit at 
once to his principal, and in the 
meantime he becomes insolvent, the 
failure of the factor to remit is not 
equivalent to embezzlement, so as to 
deprive him of his right to commis- 
sions. Springville Mfg. Co. v. Lin- 
coln, 16 Daly 318, 11 NYS 75. 

58. Ricketson v. Wright, 20 FB. 
Cas. No. 11,805, 8 Sumn. 335, 

[a] MTNlustration.—Where the con- 
signee of a cargo to be sald on com- 
mission sells them on legal process 
to apply on a debt due him from the 
former owner of the ship, the con- 
signor by bringing assumpsit for the 
proceeds waives the tort, and the 
consignee is entitled to the custom- 


ary commissions but is chargeable 
with interest from the time he re- 
ceived the proceeds. Ricketson v. 


Wrisht, 920 “bs -Cas. Nom “11;805,).3 
Sumn, $35. 
59, Ball v. Clark, 28 Fed. 179; Zurn 


v. Noedel, 113 Pa. 336, 6 A 63. But 
see Union Hardware Co. v. Plume, 
ete., Mfg. Co., 58 Conn. 219, 20 A 455 
(holding that where the factor sold 
goods below the ‘price limited, the 
principal could recover the difference 
between the price received and the 
price limited, but~that the factor 
would be entitled to a deduction for 
commissions). 

60. Obermeyer v. Wisconsin Dairy 
Farms Co., 211 Ill. A. 213; Brack v. 
Hart Commission Co., 57 Mo. A. 605. 

61. Fish v. Seeberger, 154 Ill. 30, 
39 NE 982 [aff 47 Ill. A. 580]; Bran- 
nan v. Strauss, 75 Ill. 234; Boston 
Carpet: Co. .v.- Journeay, 1. . Daly 
(N. Y.) 199; White v. Lincoln, 8 Ves. 
Jr. 368, 32 Reprint 393. 

{a] Illustration.—Where a factor 
conceals from his principal the fact 
that he has collected insurance 
money on goods consigned which 
were damaged by fire, and with in- 
tent to defraud his principal refuses 
to render an account of the moneys 
received, forfeits all right to com- 
missions. Fish v. Seeberger, 154 
Tin 30; 39)" NEW 982) att "479 il, Seat 
580]. 

[b] Misappropriation of proceeds. 
—Where a factor appropriates to his 
own use the proceeds of the goods 
sold, and fails to render an account 
to his principal, he will forfeit his 
right to compensation. Brannan v. 
Strauss, 75 Ill. 234. 

[c] Recovery of commissions paid 
on false account.—Where the factor 
properly enters the sales in his ac- 


‘count books, the fact that he mis- 


represents to his principal, in the 
account rendered to him, the amount 
of the sales, will not entitle the 
principal to recover commissions 
paid. Boston Carpet Co. v. Jour- 
neay, 1 Daly 190 [aff 36 N. Y. 384]. 

62. Talcott v. Chew, 27 Fed. 273. 

[a] TIllustration,.—Ordinarily a 
factor who takes commissions from 
his principal, who employs him to 
sell, would violate his contract 
should be also take commissions from 
the person to whom he sells; but, 
when it is clearly understood by all 
the parties that one who is paid 
commissions to sell cotton is also to 
charge commissions from the buyer, 
the transaction is not illegal, and 
this is especially true where he ad- 
vances all the money to conduct the 
business himself, and looks to the 
sales for his reimbursement. Tal- 
cott v. Chew, 27 Fed. 2738. 

63. Gravenhorst v. Texas Co., 185 
App. Div. 511, 173 NYS 285. 

64. Gravenhorst v Texas Co., 185 
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the amount received by the principal below the 
amount guaranteed by the factor.®¢ ; 

[§ 81] 2. Reimbursement and Indemnity—a. 
A factor, like any other agent,®* is en- 
titled to be reimbursed by his principal for all 
necessary charges, expenses, disbursements, and ad- 
vancements made and accruing in the course of the 


the principal’s benefit,°’ provided 


such expenditures and advancements are within the 
scope of his contract, express or implied, with his 
principal,®® and are made in good faith, and with- 
out negligence, and are necessary to protect and 
promote the interest of the principal in the subject 
matter of the agency." 
for expenses extends to payments actually made on 
account of the goods for freight,’+ storage,’* dray- 
weighing,’* 


The right to reimbursement 


insurance, which he is 
to procure,“* and customs du- 
App. Div. 511, 173 NYS 285. 
65. Everingham y. Halsey, 108 
Iowa 709, 78 NW 220. 
66. Lehmann v. Schmidt, 87 Cal. 


15, 25 P 161; Dalton v. Goddard, 104 


Mass. 497; Holt’s HEst., 4 Del. Coa. 
(Pa.) 363. 

67. See Agency §§ 458-468. 

68. Ala.—Sawyer v. Lorillard, 48 
Ala. 332. 


Ga.—Howard v. Behn, 27 Ga. 174; 
Byrne v. Doughty, 13 Ga. 46; Browu 
v. Clayton, 12 Ga. 564; Meinhard- 
Feirst-Doyle Co. v. De loach, 19 Ga. 
A. 323, 91 SE 446. : 

Ill.—Perin v. Parker, 126 Ill. 201, 
18 NE 747,.9 AmSR 571, 2 LRA 336; 
Kerrey v. Maguire, 99. Ill. A. 317. 


La.—Buchanon vy. Switzer, 14 La. 
Ann. 495; Brander v. Lum, 11 La. 
Ann. 217. 


Me.—-Folsom v. Mussey, 8 Me. 400, 
23 AmD 522. 

Mass.—Carter v. 
Metc,. 491. 

N. Y.—Wertheimer vy. Talcott, 118 
App. Div, 840, 103 NYS 692; Botany 
Worsted Works v. Wendt, 22 Misc. 
156, 48 NYS 1024. 

[a] Application of rule.—In an 
action to recover the difference be- 
tween the prices at which factors 
were instructed to sell and the lower 
prices at which ‘they did sell, where 
it appears that the factors acted 
in good faith and under a mistake 
as to their instructions, they are en- 
titled, on an accounting for the goods 


Cunningham, 7 


so sold at the prices fixed by the’ 


instructions, to an allowance for any 
charges and advances existing in 
their favor. Charley v. Watson, 23 
NYWklyDig 189., 
"69... Hart v.. Otis, 41 Tl, cA. 4ane 
Meyer-Bridges Co. v. American 
Warehouse Co., 94 Kan. 288, 146 P 
361; Newburger-Morris Co. v. Tal- 
eott,, 219° Nii Y.505," 114 Nimes 
[mod 172 App. Div. 485, 158 NYS 
785]. And see cases supra note 68. 

70. Byrne v. Doughty, 13 Ga. 46. 
And see cases supra note 68. 

71. Everingham y. Halsey, 108 
Iowa 709, 78 NW 220; Gihon-y. Stan- 
ton, 9 N. Y. 476; Paul v. Birch, 2 Atk. 
621, 26 Reprint 771. 

72. Mobile, etc., R. Co. v. Whit- 
ney, 39 Ala, 468; Brander v. Lum, 11 
La. Ann. 217; Higgins vy. Grindrod, 
16 Phila, (Pa.) 200; Sims v. Miller, 
37. S. C. 402, 16 SE 155, 34 AmSR 762. 
see Brander vy. Lum, 11 La. Ann. 


74. Peyton v. Heinekin, 131 U. § 
appendix ci, 20 L. ed. 679; 
theimer v. Talcott, 118 App. 
840, 103 NYS 692. But see Gilly v. 
Berlin, 12 La. Ann. 723 (holding that 
a commission merchant cannot 
charge a planter for insurance un- 
less he was instructed to insure, or 
a subsequent ratification by the lat- 
ter is shown). 


Wer- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Div, 


§§ 81-82] 


_ties,”® as well as to other necessary and usual ex- 
penses incidental to the marketing of the goods,7é 
protecting the principal’s title or interest,?7 or to 
the general conduct of the agency.’® But it has been 
held that where his contract specifies the expenses 
which shall be borne by the principal, the factor is 
not entitled to reimbursement for other expenditures 
made by him;7° nor is he entitled to reimbursement 
for expenditures which are in excess of his author- 
ity,*° or in violation of his instructions.’ 
not entitled to reimbursement for services rendered 


FACTORS 


He is | made by the 


or expenses incurred in protecting his own inter- 


[a] Reimbursement for premiums. 
-—A factor cannot charge insurance 
premiums On insurance in conform- 
ity with the custom of the place, 
unless the custom was intended for 
the security of the owner of the 
goods. Kingston v. Wilson, 14 F, 
Cas. No, 7,823, 4 Wash. Cc. GC. 310. 


_ [b] Expenses of insurance ad- 
juster.—Expenses incurred by a 
factor in employing a firm of in- 


Surance eadjusters to protect his in- 
terests and those of the principal 
are properly allowed to the factor, 
although it appears that other ad- 
justers would have done the work 
more cheaply, in the absence of any 
showing of negligence or bad faith 
on the part of the factor. Wertheimer 


v. Talcott, 118 App. Div. 840, 103 
NYS 692. 

ra as to insurance see supra 

45. 

75. Drake v. Hudson, 7 Harr. & 
J. (Md.) 399; Higgins v. Grindrod, 
16 Phila. (Pa:) 200. 

[a] Duty paid after accounts set- 


tled.—Where goods are shipped to 
a consignee in a foreign country, 
and he pays the then customary du- 
ties, makes up his accounts accord- 
ingly, and transmits them to the 
consignor, and the intendant of the 
foreign country by an order dated 
prior to the arrival of the goods but 
not made public until some time 
after directed vessels entering the 
port to pay an additional duty, and 
the consignee was compelled to do 
so after the settlement of his ac- 
counts, he was entitled to recover 
the same from his consignor. Drake 
v. Hudson, 7 Harr. & J: (Md.) 399. 

76. Brown v. Clayton, 12 Ga. 564; 
Talcott v. Smith, 142 Mass. 542, 8 
NE 413. 

[a] Expenses for fitting goods for 
market.—A factor may recover from 
his principal the necessary expenses 
ineurred in fitting the goods for 
market, where they have been dam- 
aged while in transit to him. Brown 
v. Clayton, 12 Ga. 564. 

77. Newburger-Morris Co. v. Tal- 
cott, 219 N. Y. 505, 114 NE 846 [mod 
172 App. Div. 485, 158 NYS. 785]; 
Monnet v. Merz, 127 N. Y. 151, 27 NE 
827; Smith v. Equitable Trust Co., 
215 Pa. 413, 64 A 591; Curtis v. Bar- 
clay, 5. B. '& “Cr'141,/ 11 HEL. 402, 
108 Reprint 52. 

[a] A factor may employ counsel 
to defend actions concerning the 
goods consigned, and is entitled to 
be reimbursed for expenses so in- 
curred. Monnet v. Merz, 127 N. Y. 
151, 27 NE: 827. 

[b] Cost of action against wrong- 
doer.—Where a factor is forced to 
bring an action against a wrongdoer 
who withholds the possession of the 
goods, he is entitled to set off the 
expenses of such action when sued 
by the principal for the balance of 
the proceeds. Curtis v. Barclay, 5 
B. &' C; 141, 11 ECL 402,108 Reprint 
52: 

7g. Carter v. Cunningham, 7 Metc. 
(Mass.) 491. he ie 

{a] Cost of remittance.—If it is 
prudent and according to the usual 
course of mercantile dealings to re- 
mit in specie, and specie is above 
par, the cost of, obtaining specie 
with freight and insurance is charge- 


able to the principal; if it is pru- 
dent and usual to remit in exchange 
for the same reason the premium 
on exchange is chargeable to the 
principal. Carter vy. Cunningham, 7 
Metc. (Mass.) 491. 


ane Waterman v. Bowler, 19 NYS 
he i 
80. Gilly v. Berlin, 12 La. Ann. 


723; Monnet v. Merz, 61 N. Y. Super. 
120, 18 NYS 780 [aff 138 N. Y. 673 
mem, 34 NE 515 mem]. 

‘81. Fidelity Ins., ete. Safe-De- 
posit Co. v. Roanoke Iron Co., 91 
Fed. ‘19. 

82. Smith v. Equitable Trust Co., 
215 Pa. 413, 64 A 591. 

83. Newburger-Morris Co. v. Tal- 
cott, 219 N. Y. 505, 114 NE 846 [mod 
172 App. Div. 485, 158 NYS 785]. 

[a] Tllustration.—Where a fact- 
or’s contract provides that he shall 
have a lien not onsy for advances, 
but also for his expenses and com- 
missions and reasonable counsel 
fees, and for all liabilities which may 
be made or incurred by him in con- 
nection with the business, or by 
reason of an act done or omitted by 
his principal, he is entitled to a 
reimbursement for expenses incurred 
in employing counsel and detectives 
when informed that the principal is 
secretly removing merchandise to 
escape his lien. Newburger-Morris 
Co. v. Talcott, 219 N. Y. 505, 114 NB 
846 [mod 172 App. Div. 485, 158 NYS 
785]. 

84. Commissions for advances and 
acceptances see supra § 78 


85. See infra § 86. 

86. U. S.—Kufeke v. Kehlor, 19 
Fed. 198 Bainbridge v. Wilcocks, 
2°. Cas.’ No---755,° WW! Baldw.' 536; 


Bradley v. Richardson, 3 F. Cas. No. 
1,786, 2 Blatchf. 343; Burrill v. Phil- 
lips, 4 F. Cas. No. 2,200, 1 Gall. 360; 
Peisch v.. Dickson, 19 F. Cas. No. 
10,911, 1 Mason 9, 


Ala.—Mobile, ete., R. Co. v. Whit- 
ney, 389 Ala. 468; Martin v. Pope, 
6 Ala. 532,°41 AmD 66. 


Ga.—Brown vy. Clayton, 12 Ga. 564. 

Ill.—Perin v. Parker, 126 Ill. 201, 
18 NE 747, 9 AmSR 571, 2 LRA 336; 
Blandford v. Wing Flour Mill Co., 
24° TIl. “Ay 596: 

La.—Sevin v. Caillouet, 80 la. 
Ann. 528; Turpin v. Reynolds, 14 La. 
473. 

Me.—Greely v. Bartlett, 1 Me. 172, 
10 AmD 54. 

Md.—Adams v. Capron, 21 Md. 196, 
83 AmD 566. ie 


Mass.—Dolan v. ‘Thompson, 


Mass. 188; Upham vy. Lefavour, 11 
Mete. 174; Carter v. Cunningham, 
7 Mete. 491; Barrow v. West, 23 
Pick. '270;' Parker v. Brancker, 22 
Pick. 40; Beckwith’ v. Sibley, 11 
Pick, 482. 

Mo.—Given v. Lemoine, 35 Mo. 


110; Bull v. Sigerson, 24 Mo. 53. 
N. H.—Frothingham v. Everton, 12 


NG, BG 239: 

N. Y.—Gihon v. Stanton, 9 N. Y. 
476; Marfield v. Goodhue, 3 N. Y. 
62; Rice v. Isham, 4 Abb. Dec. 37, 


1 Keyes 44; Whitman v. Horton, 46 
N. Y. Super. 531 [aff 94 N. Y. 644]; 
Lippmann vy. Brown, 43 Misc. 632, 88 
NYS 141; Corlies v. Cumming, 6 Cow. 
181. 

Pa.—Newbold v. Wright, 4 Rawle 
195° , : 


nS Se ee ’*, 
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ests,** unless he is entitled thereto under the pro- 
visions of his contract.8$ 

[§ 82] b. For Advances.%4 
tor to his principal are generally made not only on 
the faith of the goods consigned, but also on the 
personal eredit of the principal,*® and hence as a 
general rule the principal is personally bound to re- 
imburse the factor for such advances,*¢ although the 
goods are destroyed.’ This rule applies to advances 


Advances by a fac- 


factor’s payment of the  prin- 


cipal’s drafts drawn on him®® or indorsed by 


R. I.—Balderston vy. National Rub- 
beriGo,/.18 Re Ie 6888 no 7y Ab Omens 
AmSR 772. 
ee ons v. Stewart, 9 Heisk.. 
Fea Vales Vi. Burrill. 0324) avis 

Va.—George Campbell Co. vy. An- 
Bus, 9. ey Val 438.09" Shr Le7: 

Eng.—Graham y. Ackroyd, 10 Hare 
192, 44 EngCh 186, 68 Reprint 894. 

Ont.—Cowie v. Apps, 22 U. CG. CG. 
P. 589; Stewart v. Lowe, 24 U. C. Q. 
B. 434; Craig v. Corcoran, 23 U. C. Q. 
B. 441; Gooderham v. Marlatt, 14 U. 
CAP QU BrD2 28% 

[a] Draft of third person.—Where 
the owner of goods consigned them 
for sale to a factor, and advances 
on the consignment were made by C 
to the consignor on an undertaking 
of the latter to refund any excess of 
the advances over the net sales of 
the consignments, and the advances 


were made by draft of C upon 
the factor and were paid by the 
latter on C’s agreement to refund 


the amounts of any overdraft, and 
the net sales were insufficient to 
cover the drafts,‘ the factor, if he 
performed his duty with care and 
skill, was entitled to be reimbursed 
to the amount of the advances, either 
against the consignor or C. Adams 
v. Capron, 21 Md. 186, 883 AmD 566. 

[b] Payment of purchaser’s note. 
—Where a principal draws on his 
factor before the sale of the goods, 
and the factor, to meet the draft, 
sells the goods on credit, to a mer- 
chant in good standing and takes the 
note of the purchaser, payable to 
himself, which note he indorses and 
sells, and the maker becomes insol- 
vent, and the factor pays the note, 
he can recover the money in an ac- 
tion against the principal. Greely v. 
Bartlett, 1 Me. 172, 10 AmD 54, 

[c] Advances after suit com- 
menced.—A factor made advances on 
goods, before he had received the . 
proceeds of any _ sales’. thereof, 
brought an action against the prin- 
cipal, and attached his property, to 
secure the amount advanced, and 
afterward made further advances on 
the same goods, according to the 
original consignment, the factor may 
apply the proceeds of the goods, as 
they were received, toward the dis- 
charge of the sums advanced after 
the action was commenced. Upham 
v. Lefavour, 11 Mete. (Mass.) 174. 

{d] Advance to several principals. 
—Where a general advance is made 
by a factor on a general deposit of 
goods owned by various persons, it 
must be borne ratably by all. New- 
bold v. Wright, 4 Rawle (Pa.) 195. 

87. Kufeke v. Kehlor, 19 Fed. 198. 

88. Heffner v. Gwynne-Treadwell 
Cotton Co., 160 Fed. 635, 87 CCA 606; 
Bainbridge v. Wilcocks, 2 F. Cas. 
No. 755, Baldw. 536; Howard v. Behn, 
27 Ga. 174; Hidden v. Waldo, 55 N. 
Y. 294; Rice v. Isham, 4 Abb. Dec. 
(N. Y.) 87, 1 Keyes 44; Overstreet v. 
Hancock, (Tex. Civ..A.) 177 SW 217, 
219 [cit Cyc]; Groos v. Brewster, 34 
Tex Civ.vAl.) 140, 278! SW 0359: 

[a] Evidence of payment of drafts. 
—Where it is the usual course of 
business for a factor to accept bills 
drawn by his principal and return 
them to him, to be used for raising 
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him;®° and to money paid in the principal’s behalf ;°° 
and also applies to advances outside the contract if 
the principal procures and has the benefit of them.°? 
Realizing advances by bill on purchaser. 
the factor realizes the amount of his advances by 
bills drawn against the purchaser of the goods, he 
cannot recover for such advances without showing 
that such bills were dishonored and that he has paid 


92 


them or is liable thereon. 


SS3)|(n aC: 


sions.9° 


right to interest on his advances.°°® 


held that a del credere factor is not entitled to imter- 
est for advances, since he is by his contract bound 
for the payment of the price of the goods." 

d. For Loss and Damage Sustained. In 


[§ 84] 


money as he pleases, the factor’s 
possession of such bills, bearing the 
blank indorsement of the principal, 
is sufficient prima facie evidence of 
ownership to enable the factor to 
recover from his principal the money 


paid thereon at maturity. Rice v. 

Isham, 4 Abb. Dec. (N. Y.) 387, 1 

Keyes 44, 

ee: Carson vy. Alexander, 34 Miss. 
90. Shaw v. Knox, 12 La. Ann. 41. 
[a] Payment of principal’s debts. 


—Payments made by a factor of 
debts due by his principal are con- 
sidered aS money advanced by the 
factor, and, without a subrogation to 
the rights of the creditor, the factor 
cannot claim any privilege arising 
from the nature of the debts thus 
paid. Shaw v. Knox, 12 La. Ann. 41. 
91. Bradley v. Richardson, 3 F. 
Oasis No. “L786, 26 Blatehf, .343)* 23 
Vt. 720. 
oa Sigerson v. Pomeroy, 13 Mo. 
93. U. S.—Wittkowski v. Harris, 
64 Fed. 712; Bainbridge v. Wilcocks, 
2 F. Cas. No. 755, Baldw. 536. 
Ga.—Howard v. Behn, 27 Ga. 174. 
Ill.—Perin v. Parker, 126 Ill. 
18 NE 747, 9 AmSR 571, 2 LRA 336. 
Ky.—Boughner v. Brooks, 13 Ky. 
Op. 950. 
La.—Sentell v. Kennedy, 29 La. 
Ann. 679. 


S. ‘C.—Walters v. McGirt, 42 S. C. 
L. 287; Smetz v. Kennedy, 22 S. C. L. 
218; Cheesborough y. Hunter, 19 S. 
Cc. L. 400; Sollee v. Meugy, 17 S. C. 
L. 620. 

Tex.—Mills v. Johnston, 23 Tex. 
308; Couturie v. Roensch, (Civ. A.) 
134 SW 4138; Willis v. Thacker, 20 
Tex: Civ. Ax. 233; 49) Siw 1:28. 

But see De Hertel v. Supple, 13 


Grant Ch. (U. C.) 648, 14 Grant Ch. 
421 (holding that the factor was not 
entitled to interest. on advances in 
addition to the stipulated commission 
for such advances). 

[a] Advance as loan distin- 
guished from one by special agree- 
ment.—Advances by a factor to his 
principal as a loan, to be repaid out 
of the proceeds of the consigned 
goods, and to be accounted for in the 
future dealings between the parties, 
entitle the factor to interest until 
payment is received from the sale 
of the goods; but advances which 
are made at the time when the goods 
are loaded for shipment, and which 
constitute the payment of an agreed 
percentage of the guaranteed cost 
price of manufacture which, by 
agreement, becomes due to the prin- 
cipal upon the loading of the goods, 
entitle the factor to no _ interest 
thereon. Wittkowski v. Harris, 64 
Fed. 712. 

[b] Discount of principal’s paper. 


For Interest.. As a general rule a 
factor is entitled to interest on advances made by 
him,®? or on a balance due him on an account 
stated ;®4 but not upon his own charges and commis- 
If a factor by breach of the contract of 
agency causes loss to the principal, he forfeits his 


201,~ 


FACTORS 


Where 


lite SOi) wee 
bursement.° 
But it has been 
cipal sustains a 


—Although a factor is entitled to 
a discount when notes given him by 
his principal are really discounted, 
yet if they remain in the hands of 
the merchant and he advances- the 
money he is not entitled to such dis- 
count. Kahn v. Becnel, 108 La. 296, 
32 S 444, 

94. Bainbridge v. Wilcocks,.2 F. 
Cas. No. 755, Baldw. 536; Smetz v. 
Kennedy, 22 S. Cc. L. 218. 

95. Kennedy v. Gibbs, 15 Ill. 406. 

96. Willis v. “hacker, 20 Tex. 
Civ. A. 233, 49 SW 128; Porter’ v. 
Heath, 2 Tex. A. Civ. Cas. § 124. 

Forfeiture or loss of right to re- 


imbursement generally see infra 
§ 85. 

97. Wittkowski v. Harris, 64 Fed. 
712. 

98. See Agency § 458. 

99. Conn.—Stocking v. Sage, 1 
Conn, 519. 


Ga.—Beach y. Branch, 57 Ga. 362. 

Ill.—Searing v. Butler, 69 Ill. 575; 
Blandford vy. Wing Flour Mill Co., 24 
Til, ‘A, 596. 

Me.—Randall v. Kehlor, 60 Me. 37, 
11 AmR 169. 

Mo.—Bull v. Sigerson, 24 Mo. 53. 

N. Y.—Wood Mower, etc., Co. v. 
Thayer, 50 Hun 516, 3 NYS 465; 
Rogers v. Kneeland, 10 Wend. 218; 
Hill v. Packard. 5 Wend. 375. 

S. C.—Blakely v. Frazier, 11 S. C. 
122. 

Tenn.—Strong v. Stewart, 9 Heisk. 


iB 
Tex,—Groos v. Brewster, (Civ. A.) 
LAs 


78 SW 359. 

Eng.—Johnston v. Usborne, 

& EH. 549, 39 ECL 164, 113 Reprint 
524; Child v. Morley, 8 T. R. 610, 101 
Reprint 1574. 

[a] Tllustrations.— (1) When a 
factor to whom cotton is consigned, 
after it has been sold and the ac- 
count between him and the consign- 
ors settled by draft, is compelled to 
refund to the purchaser on account. 
of the false packing of some of the 
cotton, he can recover therefor from 
the consignors, if reclamation is 
made according to the custom of the 
business and within such reasonable 
time as would enable defendants to 
reclaim from the parties from whom 
they purchased. Beach v. Branch, 
BY “Ga isie2. (2) Where under a 
local custom allowing the purchaser 
of flour to rescind the sale and re- 
turn the flour within ten days, if it 
should prove unsound, a factor who 
after ‘such return sells the flour as 
unsound at its full value without 
laches on his part may recover from 
his principal the actual loss sus- 
tained thereby. Randall v. Kehlor, 
60 Me. 37, 11 AmR 169. (3) Where 
a factor is directed to sell oats as 
of a certain quality at a certain 
price, and he does so in his own 
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accordance with the rule applicable to agents zen- 
erally,°8 the principal is bound to indemnify the 
factor against the consequences of all legal and 
proper acts done by him in the execution of his 
agency or in pursuance of the authority conferred 
upon him.®® But he is not entitled to indemnity for 
losses incurred through his breach of his contract,* 
or in an unauthorized transaction,? unless the trans- 
action is ratified by the prineipal.® 
becomes a guarantor to the purchaser, he may re- 
cover from his principal only the amount which he 
pays on the guaranty, and not the amount for which 
he has become liable but has not paid.* 

Forfeiture or Loss of Right to Reim- 
The factor may, by his negligence, 
fraud, or misconduct in his agency whereby the prin- 


Where a factor 


loss, forfeit his right to be reim- 


bursed for expenditures and advances,® or forfeit 
his right to indemnity for a loss.’ 
full between a factor who has sold goods -on credit 


A settlement in 


name, such a sale being ,sayctioned 
by custom, he may recover from his 
principal the amount he is compelled 
to pay to the purchaser by reason of 
the oats being of an inferior quality. 
Johnston v. Usborne, 11 A. & E. 549, 
39 ECL 299, 113 Reprint 624. 

[b] Accrual of right of action.— 
(1) The right of action does not ac- 
crue to the factor until the loss for 
which he demands indemnification 
has been sustained, and where a fac- 
tor through whom cotton had been 
shipped for sale paid the amount of 
a reclamation made upon him by the 
seller for a balance due on the sales 
of the cotton shipped through him, 
on account of overdrafts by his prin- 
cipal, the statute of limitations be- 
gan to run in favor of his principal 
from the day of payment by the fac- 
tor, and not from the sale of such 
cotton. Blakely v. Frazier, 11 S. C. 
122. (2) Where the principal failed 
to ship goods as agreed, to be sold 
on commission by the factor, who 
sold on report, the factor cannot re- 
cover from the principal damages 
for which he might be liable to the 
person to whom he sold, before pay- 
ment of said damages, voluntarily 
or involuntarily. Otter Creek Lum- 
ber Co. v. McElwee, 37 Ill. A. 285. 

[ec] Subagent; instructions, — 
Where a factor who undertakes to 
ship and seli cotton in another mar- 
ket by an agent of his selection sells 
it for a sum less than his advances 
and charges, and seeks to recover 
the deficit from the principal, he 
must show that he promptly and 
faithfully imparted to such agent 
the identical instructions imposed 
upon him, Strong v. Stewart, 9 
Heisk. (Tenn.) 187. 
4 Long v. Hunter, 58S. G..152; 
36 SE 579;-Porter v. Heath, 2 Tex, 
As Civa Casnesm leh: 

2. Rogers v. Kneeland, 10 Wend. 
(N. Y.) 218; Johnston v. Usborne, 
1 Jur. 943 [rev on other points 11 
54 E. 549, 39 HCL 299, 113 Reprint 

3. Rogers v. Kneeland, 10 Wend. 
ee Ee 218. 

5 irge-Forbes Co. vy. Heye, 212 
Fed. 112, 128 CCA 628. ae 


5. Waiver or loss of factor’s lien 
see infra §§ 103-106. 
U. S.—Foerderer v. Trades- 


men’s Nat. Bank, 107 Fed. 
men's, N ed. 219, 46 


jotta eeue v. Hickey, 2 La. Ann. 
Mass.—Dodge y. Tileston, 12 Pick, 
328; Deland v. Amesbury Woolen, 
ete. MES. Co:7) Piek 1244: 

N. H.—Frothingham v. Everton, 
12) IN: Vey 238 98 

N. Y.—Maxwell v. Audinwood, 15 
Hun 111; Bell v. Palmer, 6 Cow. 128. 

7. Hardeman v. Ford, 12 Ga. 205; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 85-86] 


and his principal in the absence of fraud or mis- 
take bars any claim thereafter for advances.’ But 
a sale in violation of his instructions does not en- 
_tirely defeat his right to recover a balance due for 
advances;® nor is his right to reimbursement for ad- 
vances waived by his agreeing to wait longer for re- 
-imbursement, on the principal’s promise that he 
shall lose nothing thereby.1° 
[§ 86] 3. Security of Factor 11—a, 
of Goods and of Principal Personally—(1) In Gen- 
eral. A factor in the absence of a special agree- 
ment to the contrary has the personal security of his 
principal as well as a lien on the goods for his 
charges and advances ;12 and although in some juris- 
dictions the factor is required to proceed against 
the goods for his reimbursement before resorting to 
the principal,!* in any event if the goods are sold 
and the proceeds are insufficient to pay the expendi- 
tures and advances by the factor, he may recover 
the difference from his principal.1+ 
Rule holding principal primarily liable. In some 
jurisdictions the principal is primarily liable to his 
factor for all advances, without requiring the factor 
to resort in the first instance to the goods consigned, 
and the factor may, after the lapse of a reasonable 


Maxwell vy. Audinwood, 15 Hun (N.| Otis, 41 Ill. 
bok fei be ta Ue [b] 
[a] Resale, in violation of in-|goods are sold 


FACTORS 
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time,/® and in the absence of any agreement to the 
contrary, recover the advances from his principal 
even before the goods are sold,!® and this rule ap- 
plies to a del credere factor.17 The factor may, of 
course, by agreement, waive his recourse against the 
principal personally and limit his remedy for the 
recovery of his advances to the goods consigned,}® 
or he may renounce his lien on the goods without 
peta his remedy against the principal person- 
ally.19 

Rule requiring resort to goods. In other jurisdic- 
tions where the contract is an ordinary one between 
the principal and the factor, there is no implied 
agreement that advances, made under a belief by 
the factor that he is fully protected by the goods 
consigned to him, shall be repaid by the principal 
before the goods are sold,?° as the factor’s lien does 
not create the relation of debtor and creditor be- 
tween the principal and the factor, unless for any 
balance which might remain unpaid out of the pro- 
ceeds of the sale by the factor,?! and the factor 
must first resort to the goods consigned or their pro- 
ceeds before he can enforce his claim against the 
principal personally,?? and this rule is not altered 
by a provision for the payment of interest and al- 


{writ of error dism 53 Colo. 333, 125 


Factor must elect.— Where|P 524]. 
by a factor after 


22. Colo.— Nisbet v. Siegel-Cam- 


structions, of goods which the fac- 
tor has been compelled to take back 
as not being equal to the sample, 
without at once notifying the con- 
signor and demanding repayment, 
forfeits the factor’s right to recover 
the loss on the resale at a-price be- 
low that named in the instructions. 
Maxwell v. Audinwood, 15 Hun (N. 


8 ip a 
8. Consequa v. Fanning, 3 Johns. 
Che GEN Y.9° ~ 587 [mod ‘on’; “other 


grounds 17 Johns. 511, 8 AmD 442]; 

Jackson v. Bissonnette, 24 Vt. 611. 
9. Frothingham vy. Everton, 12 N. 
239 


10. Blaisdale Co. v. Lee, 127 N. 
C. 365, 37 SE 509. 

11. Lien of factor generally see 
infra §§ 88-108. 

12. Burrill v. Phillips, 4 F. Cas, 
No! 23200," 1.°'Gall,’ -360; -Peisch_'v. 
Dickson, 19 F. Cas. No.'-10,911, 1 
Mason 9; Rockcastle Lumber Co. v. 
Burns, 175 Ky. 224, 194 SW 95 [cit 
Cyc]; Corlies v. Cumming, 6 Cow. 
(N. Y.) 181; Graham v. Ackroyd, 10 
Hare 192, 44 EngCh 186, 68 Reprint 
894. And see cases infra note 14. 

Right to reimbursement for ad- 
vances generally see supra § 82. 

13. See infra text and notes 20- 
22 


14. Ga.—Patterson v. Whaley, 7 
Ga. A. 306, 66 SE 804; Stone v. Gar- 
rett, 2 Ga. A. 378, 58 SE 524. 

Tll.—Hart v. Otis, 41 Ill. A. 431; 
Blandford v. Wing Flour Mill Co., 
24 Ill. A. 596. 

Ind.— Duffy v.. England, 176 Ind. 
575, 96 NE 704. 

Mass.—Parker  v. 
Pick. 40. 

Mo.—Given v. Lemoine, 35 Mo. 110. 

N. H.—Frothingham v. Everton, 
122 Nee 239" ‘3 

N. Y.—Gihon -v. Stanton, 9 N. Y. 
476. 
aa re Murphy, 214 Pa. 258, 63 
A 745, 5 LRANS 1147, 6 AnnCas 308. 

Tenn.—Strong v. Stewart, 9 Heisk. 
137. : 

Tex.—Groos v. Brewster, 34 Tex. 
Civ. A. 140, 78 SW 359. 

Va.—George Campbell Co. v. An- 
gus, 91 Va. 438, 22 SE 167. 

[a] An implied promise arises 
upon a request on a consignee to 
make an advance on goods and binds 
the promisor to make good any de- 
ficiency if the goods are insufficient 
to pay for the advance. Hart v. 


[25 C. J.—13] - 


Brancker, 22 


making advances thereon, and he has 
received the proceeds from the sale, 
he cannot, while retaining the fund, 
sue the consignor for the advances. 


Mertens v. Nottebohms, 4 Gratt. (45 
Va.) 163. 
baat Dolan v. Thompson, 126 Mass. 
16. U. S—Bradley v. Richardson, 
3 F. Cas. No. 1,786, 2 Blatchf. 343, 
23 Vt. 720. 
Ala.—Mobile, etc., R. Co. v. Whit- 
ney, 39 Ala. 468. 


Mass.—Dolan v. Thompson, 126 
Mass. 183; Upham vy. Lefavour, 11 
Metc. 174; Barrow v. West, 23 Pick. 
270; Beckwith v. Sibley, 11 Pick. 482. 

Va.—Mertens v. Nottebohms, 4 
Gratt. (45 Va.) 163. 

Eng.—Graham v, Ackroyd, 10 Hare 
192, 44 EngCh 186, 68 Reprint 894. 

Ont.—Cowie v. Apps, 22 U, C. C. 
P. 589; Stewart v. Lowe, 24 U. 
B. 434, 

[a] Sale of goods on credit.— 
Where the goods are sold on credit, 
the factor may, before the purchase 
price falls due, sue his principal to 
recover the advances. Bradley v. 
Richardson, 3 F. Cas. No. 1,786, 2 
Blatchf. 343, 23 Vt. 720; Beckwith v. 
Sibley, 11 Pick. (Mass.) 482. 

17. Dolan v. Thompson, 126 Mass. 
183; Upham vy. Lefavour, 11 Mete. 
(Mass.) 174. 

18.. Peisch v. Dickson, 19 F. Cas. 
No. 10,911, 1 Mason 9. 

{a] MTlustration.—Where a factor 
agrees that for advances made “he 
will hold for reimbursement on the 
amount and net proceeds of the sales 
of said goods, which are only con- 
sidered answerable for said amount 
advanced,” it is a waiver of any per- 


sonal claim against the principal. 
Peisch v. Dickson, 19 F. Cas. No. 
10,911, 1 Mason: 9. 


[b] Burden of proving waiver.— 
As such a waiver is in derogation of 
the general law, the burden of prov- 
ing it lies upon the principal. Bur- 
rill v. Phillips, 4 F. Cas. No. 2,200, 
1 Gall. 360. 


19. Martin v. Pope, 6 Ala. 532, 41 
AmD 66. 

Waiver of lien generally see infra 
§§ 1038-106. 


20. In re Murphy, 214 Pa. 258, 
63 A 745, 5 LRANS 1147, 6 AnnCas 
308. 

21, Nisbet v. Siegel-Campion Live 
Stock Co., 21 Colo. A. 494, 123 P 110 


e 


pion Live Stock Co., 21 Colo. A. 494, 
123 P 110 [writ of error dism 53 
Colo. 3838, 125 P 524). 

bg tried v. Fancher, 44 Md. 

Miss.—Denney v. Wheelwright, 60 
Miss. .733. r 

N. H.—Frothingham v. Everton, 12 
N. H. 239. 

N. Y.—Newburger-Morris Co. v. 
Talcott, 219 N. Y. 505, 114 NE 846 
[mod 172 App. Div. 485, 158 NYS 
785]; Hidden v. Waldo, 55 N. Y. 294; 
Gihon v. Stanton, 9 N. Y. 476; Hoy 
v. Reade, 31 N. Y. Super. 626; Mat- 
tram v.: Mills, 4 N. Y. Super. 189; 
Wilmerding v. Hart, Lalor 305; Cor- 
lies v. Cumming, 6 Cow. 181. 

Pa.—In re Murphy, 214 Pa. 258, 
Oe ace 745, 5 LRANS 1147, 6 AnnCas 

R. I.—Balderston v. National Rub- 


ber’ Co.,°18 Re 1. «838, 27 A507, 49 
AmSR 772. 
[a] Reason for rule.—‘‘An ad- 


vance is something which precedes; 
and of course there is something to 
follow. As applied to the payment 
of money, the term implies that the 
parties look forward to a time when 
the money will be due to the re- 
eipient. A debtor who voluntarily 
pays his debt before it is due is said 
to advance it. Can he recover it 
back. An advance by a factor is a 
transaction somewhat similar. It is 
a prepayment; a mere anticipation 


‘of the avails of the goods consigned; 


and no more creates a debt in the 
first instance, than an advancement 
of a father to his son, in anticipa- 
tion of his expected inheritance, cre- 
ates a debt.” Gihon vy. Stanton, 9 
N. Y. 476, 483. 

{[b] The implied obligation of the 
consignor is to pay whatever sum, if 
any, is found due on advances made 
to it after its goods have been sold 
by the factor and an account stated 
between them fixing the measure of 
the liability. In re Murphy, 214 Pa. 
258, 63 A 745, 5 LRANS 1147, 6 Ann 
Cas, 308. ‘ 

[c] The factor undertakes to look 
primarily to the goods consigned to 
him for the moneys not loaned but 
advanced on anticipated sales, and 
the liability of the principal is lim- 
ited to the difference between the 
amount advanced and the proceeds 
of the sale of his goods sold by his 
consignee. In re Murphy, 214 Pa. 
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lowing the principal to fix the price of the goods.?* 
Under this rule until the factor has performed the 
whole of his contract by selling the goods and ac- 
counting to his principal there is no default by the 
latter and therefore no liability to the former,?* and 
in case the consignor becomes insolvent and makes 
an assignment for the benefit of creditors, the fac- 
tor cannot prove his entire claim for advances 
against the estate of the principal, but must first 
credit the proceeds of the goods consigned.”> Since 
all that the factor can require of his principal is 
indemnity, that is the amount actually paid by him 
in excess of the proceeds of the consignment, if the 
holder of bills drawn on the factor receives from 
him the goods, although of a less value than the 
amount of the bills, as payment in full, the prin- 
cipal is entitled to the benefit of the transaction 
and the factor cannot charge him the difference be- 
tween the amount of the bills and the value of the 
goods.?° 

Liability of assignee. A transfer by the principal 
of his interest in the goods does not render the 
transferee personally liable for the factor’s ad- 
vances and commissions, in the absence of an agree- 
ment by the transferee to that effect;*7 and such 
agreement cannot be inferred from the fact that ac- 
counts are rendered hy the factor to the trans- 
feree, and received by the latter without objection, 
charging the transferee with advances and inter- 
est.78 


258, 638 A 745, 5 LRANS 1147, 6 Ann 26. 
Cas 308. 27. 

{d] Holder of absolute obliga-|115, 3 Thomps. & C. 759; 
tion distinguished.—‘The holder of 
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Hidden v. Waldo, 55 N. Y. 294, 
Oxley v. King, 1 Hun (N. Y.) 


Buckingham, 17 NYS 12; Watson v. 


~~ 


[§§ 86-88 


[§ 87] (2) Order of Applying Proceeds or Pay- 
ments. In the absence of a different application, 
eredits are applied to debts in the order of time in 
which they accrue;”® but unless the principal directs 
the application of the proceeds,*° the factor has a 
right to direct the application of them to which- 
ever of his demands he prefers.*! But he cannot, . 
in order to provide for the payment of debts not yet 
due, apply proceeds already in his hands to such 
debts, instead of to debts already due.32 Where a 
factor without any new consideration assents to his 
principal’s demand that if he sells the goods on 
which advances have been made the proceeds shall 
be applied on certain notes held by the factor 
against the principal and not on the principal’s open 
account, such assent is subject to the implied con- 
dition that the principal will keep up the required 
margins and continue solvent,** and if the principal 
becomes bankrupt, the factor, after notice, is en- 
titled to sell the goods for the best market price 
and credit the proceeds against the open account 
and commission before applying any part thereof to 
the notes.*4 

[§ 88] b. Lien of Factor **—(1) In General. 
It is a well-settled rule of the common law that a 
factor has a general lien upon the goods consigned 
to him while in his possession for all commissions, 
advances, and expenditures properly incurred in 
the course of the relation of principal and factor,*¢ 
and this right of the factor is recognized in equity 


due and some of which had not ma- 
tured, and thereafter funds of his 
principal came into his hands by 
reason of the sale of goods belong- 


Heinze v. 


an absolute obligation for indebted- 
ness, even if secured by collaterals, 
stands on a very different footing. 
He may call for his money at once, 
for the primary obligation of the 
debtor is to pay the whole amount 
due, without regard to securities he 
may have given his creditor for its 
payment. The amount of his lia- 
bility is what he owes, and until 
that is paid it is the basis of the 
creditor’s claim wherever presented 
or pressed. It is for this reason that 
a creditor of an assigned estate may 
present against it the whole amount 
of his debt unpaid at the time of 
the assignment, without regard to 
any collateral security he may have 
in his hands. So a factor may pre- 
sent the whole amount of his un- 
paid claim, but as it cannot be more 
than the difference between the ad- 
vances and the amount realized, or 
that he ought to realize. from the 
assets in his hands, and to which he 
must primarily look for payment, he 
cannot present it for more.” In re 
Murphy, 214 Pa. 258, 261, 63 A 745, 
5 LRANS 1147, 6 AnnCas 308. 

[e] Del credere factor.—Under an 
agreement by which a factor was to 
sell under a del credere commission, 
and which also bound him to make 
advances to a certain per cent on 
the goods consigned him, he cannot 
resort to the consignor for such ad- 
vances before exhausting the prop- 
erty in his hands, although the 
agreement provides that he shall 
have interest on his advances. Bal- 
derston v. National Rubber Co., 18 
R. I. 338, 27 A 507, 49 AmSD 772. 

23. Balderston v. National Rub- 


berCo. 18 OR. 1-338) 27) A. 6507,2149 
AmSR 772. 
24. In re Murphy, 214 Pa. 258, 63 


A..745, 5 LRANS 1147, 6 AnnCas 308. 
25. Matter of Atwood, 3 App. Div. 
578, 38 NYS 338; In re Murphy, 214 
Pa. 258, 63 A 745, 5 LRANS 1147, 6 
AnnCas 308; Balderston v. National 
Rubber Co., 18 R. I. 338, 27 A 507, 
49 AmSR 772. 


Heatly, (Pa.) 13 A: 521,10 Pa. Cas. 

28. Heinze v. 
NYS 12. 

29. Alabama Gold L. Ins. Co. v. 
Sledge, 62 Ala. 566. : 

30. Farmers’ etc.,, Bank v. Frank- 
lin, 1 La. Ann. 393; Stewart v. Coch- 
ran, 8 S. C. Eq. 380. 

Disposition of proceeds generally 
see supra § 58. 


Buckingham, 17 


31. Ala.—Alabama Gold L. Ins. 
Co. v. Sledge, 62 Ala. 566. 
La.—Chaffe v. Mackenzie, 43 La. 


Ann. 1062, 10 S 3869. 

Mass.—Upham _y, 
Metce. 174. 

S. C.—Stewart v. Cochran,-8 S. C. 
Eq. 380 

Tex.—Kempner v. Patrick, 43 Tex. 
Civ. A. 216, 95 SW 61. qj 

[a] Thus (1) where a _ factor 
makes advances and sues to recover 
them before a sale of the goods, and 
Subsequently ‘makes further ad- 
vances he may apply the proceeds of 
the goods to the payment of the lat- 
ter advances. Upham vy. Lefavour, 
11 Metc. (Mass.) 174. (2) Where a 
person owes anothera debt evidenced 
by notes, and another debt on open 
account on cotton shipped, and the 
debtor ships cotton, and immediately 
draws against it to the full amount, 
and sometimes in excess of it, he 
cannot require that the proceeds of 
the sale of the cotton be imputed to 
the extinguishment of the notes, par- 
ticularly when he knows from an 
aecount stated to him, to which he 
makes no objection, and from the 
course of dealing with the creditor, 
that the proceeds of the sale of the 
cotton have been imputed to the 
cotton account. Chaffe y. Macken- 
zie,-43 La. Ann. 1062, 10 S 369. 

32. Brander v. Phillips, 16 Pet. 
(U. S.) 121, 10 L. ed. 909; Parks vy. 
Ingram, 22 N. H. 2838, 55 AmD 1538. 

[a] Order of payment of several 
drafts.—Where a factor brought suit 
on drafts accepted by him in favor 
of his principal, some of which were 


Lefayvour, i1 


ing to him as the principal’s factor, 
such funds should be applied first 
in payment of the drafts which were 
due, they being the oldest claims; 
and the factor had no right to apply 
them to drafts not yet matured in 
order to keep alive the debt on 
which suit was brought. Parks v. 
Ingram, 22 N. H. 283, 55 AmD ‘153, 
33. Heffner v. Gwynne-Treadwell 
Cotton Co., 160 Fed. 635, 87 CCA 606. 
34 Heffner v. Gwynne-Treadwell 
Cotton Co., 160 Fed. 635, 87 CCA 606. 
35. Liens generally see Liens [25 
Cye 655]. 7 
36. U. S.—Brander v. Phillips, 16 
Pet. 121, 10 L. ed. 909; The Frances, 
8 Cranch 418, 3 L. ed. 609; Eames v. 
H, B. Claflin Co., 239 Fed. 631, 152 
CCA 465; Ryttenberg v. Schefer, 131 
Fed. 313; New York Fourth Nat. 
Bank vy. American Mills Co., 29 Fed. 
611 [aff 137 U. S. 234, 11 SCt 52, 34 
L. ed. 655]; Bradley v. Richardson, 
3 F, Cas. No. 1,786, 2 Blatchf. 3438, 
23 Vt. 720; Peisch v. Dickson, 19 
F. Cas. No. 40,911, 1 Mason 9; Matt- 
hews v. Menedger, 16 KF. Cas. No. 
9,289, 2 McLean 145; Marks v. Bar- 
ie F. Cas. No. 9,096, 1 Wash. C. 


Ala,—Comer v. Way, 107 Ala. 300, 
19 S 966, 54 AmSR 98; Barnett v. 
Warren, (82 Ala. 557, 2-S 457; Schiffer 
v. Feagin, 51 Ala. 835; Sawyer v. 


Lorillard, 48 Ala, 332; Martin vy, 
Pope, 6 Ala..532, 41 AmD 66. 
Ark, — Maloney y. ~~ Jones-Wise 


a Co., 117 Ark. 180, 174 Sw 
. Cal—Cass v. Rochester, 174 Cal. 
358, 163 P.212. ; % 
Colo,—Nisbet vy. Siegel-Campion 
B he oon ee 21 Colo. A, 494, 123 
writ of error dism 53 Colo. 
388, 125,.P 524]. a 
Ga.—Whigham y. Fountain, 132 
Ga. 277, 68 SH 1115; Willingham vy. 
Rushing, 105 Ga. 72; 31 SE 130; 
Daniel v. Swift, 54 Ga. 113; Brown 
v. Clayton, 12 Ga. 564, 
Ill.—Warren v. Columbus. First 
Nat. Bank, 149 Ill. 9, 38 NE 122, 25 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as well as in courts of law,37 and in some jurisdic- 
tions is in effect declared by statute.*8 
termeddler, however, who sells property without any 
authority from the owner acquires no lien there- 


on.?9 


A del credere factor has a lien upon goods con- 
signed to him, or the proceeds of such goods, for 
the amount of his commissions and any advances 
which he has made to his principal.?° 

Lien for purchase money. Under some statutes a 
factor, as the seller of goods, has a len thereon 
against the purchaser for the purchase money.* 
(2) Agreement or Instructions.*? 


[§ 89] 


LRA 746; Eaton v. Truesdail, 52 Ill. 
307; Winne v. Hammond, 87 Ill. 99; 
Ermeling v. Gibson Canning Co., 105 
Tll. A. 196; Hunter v. Mathewson, 27 
Ill. A. 192. 
hay ane eabae v. Ferguson, 78 Ind. 
Iowa.—M. M. Walker Co. v. Du- 
buque Fruit, ete., Co., 106 Iowa 245, 
76 NW 673. 
Ky.—Rockeastle 


Lumber Co. v. 


Burns, 175 Ky. 224, 194 SW 95, 99° 


{cit Cye]; Cook v. Brannin, 87 Ky. 
101, 7 SW 877; Bard v. Stewart, 3 T. 
B. Mon. 72. 

La.—Howe v. Whited, 21 La. Ann. 
495; Maxen v. Landrum, 21 La. Ann. 
366; Cutters v. Baker, 2 La. Ann. 
Bias 

Me.—Grage v. Brown, 44 Me. 157; 
Sewall v. Nichols, 34 Me. 582; Mc- 
Kenzie v. Nevius, 22 Me. 138, 38 
AmD 291. 

Md.—Rowland v. Dolby, 100 Md. 
272, 59 A 666, 3 AnnCas 643; Miller 
v. Lea, 35.Md. 396, 6 AmD 417; 
Hodgson v. Payson, 3 Harr. & J. 339, 
5 AmD 439. 

Mass.—Johnson v. Campbell, 120 
Mass. 449; Vail v. Durant, 7 Allen 
408, 83 AmD 695;- Beckwith v. Sib- 
ley, 11 Pick. 482; Stevens v. Robins, 
12 Mass. 180. 

Minn.—Haebler_ v. 61 
Minn. 315, 68 NW 720. . 

Mo.—State v. Thompson, 120 Mo. 
12, 25 SW 346; Lewis v. Mason, 94 
Mo. 551, 5 SW 911, 8 SW 735; Benny 
v. Rhodes, 18 Mo. 147, 59 AmD 293. 

N. H.—Parks v. Ingram, 22-N. AS 
283, 55 AmD 1538. 

N. J.—Elwell v. Coon, (Ch.) 46 A 
580. 

N. Y.—Cooper v. Hong Kong, etc., 
Banking Corp., 107 N. Y. 282, 14 NE 
277 [rev 13 Daly_183], Nagle v. Mc- 
Feeters, 97 N. Y. 196; Hidden v. 
Waldo, 55 N. Y. 294; Rochester Bank 
4 N. Y¥. 497, 55 AmD 290 
{rev 4 Den. 489]; Duguid v. Ed- 
wards, 50 Barb. 288; Sheldon v. Ra- 
veret, 49 Barb. 203; Heard v. Brewer, 
4 Daly. 186; Davis v. Reynolds, 48 
HowPr 210 [aff 5 Hun 651]; Knapp 
v. Alvord, 10 Paige 205, 40 AmD 241; 
Bradford v. Kimberly, 3 Johns. Ch. 
431. z 
N. C.—Garrison v. Vermont Mills, 
154 N. GC. 1,,69 SE 743, 31 LRANS 
450, 152 N. C. 643, 68 SH 142. 

Oh.—Jordan v. James, 5 Oh. 88. 

Pa.—Harrison v. Mora, 150 Pa. 481, 
24 A 705; Watson v. Beatty, 22 

klyNC 169. 
mein Owen vy. Iglanor, 4 Coldw. 


Luttgen, 


2 sy > 
Wis.—Edgerton v. Michels, 66 Wis. 
124, 26 NW 748, 28 NW 408; Chap- 
pell v. Cady, 10 Wis. ES 
Eng.—Houghton v. Matthews, 3 B. 
& P. 485, 127 Reprint 263; Foxcroft 
vy. Devonshire, 2 Burr. 931/590" “Re- 
print 638; Hammonds v. Barclay, 2 
Bast 227, 102 Reprint 356; Pultney 
v. Keymer, 3 Esp. 182; In re Pevy’s 
Patent Felted Fabric Co., 45 aod. 


Ch. 318; Serimshire v. Alderton, 2 
Str. 1182, 93 Reprint 1114. 
Que.—Gourdeau V. Cassils, 15 Que. 


L. 258. 
Newfoundl.—Evans Vv. Bulley, 1 


Newfoundl. ‘ j 

[a] Reasons for rule.—(1) “This 
general lien given to factors has 
been established upon its manifest 


Agency §§ 376, 378]. 


FACTORS 


A mere in- 


that effect.*® 


Al- 


tendency to aid the interests of trade 
and commerce, and to promote con- 
fidence and a liberal spirit on the 
part of factors in respect to ad- 
vances to their principals.’ Martin 
v. Pope, 6 Ala. 532, 537, 41 AmD 66; 
Nisbet v. Siegel-Campion Live Stock 
Co., 21 Colo. A, 494, 123 P 110, 115 
[writ of error to review dism 53 
Colo. 333, 125 P 524 and quot Story 
: (2) “The lien 
which the law gives to the factor 
upon the goods of his principal in 
his possession is founded entirely 
upon the consideration of the duties 
and liabilities to which he [is] thus 
exposed.’”’” Evans v. Bulley, 1 New- 
foundl. 330. 

37. Bard v. Stewart, 3 T. B. Mon. 
(Ky.) 72. 

38. See statutory provisions; and 
Willingham v. Rusning, 105 Ga. 72, 
75, 31 SE 130 (where the court said: 
“The factor had a lien at common 
law for advances and expenses, and 
the code provision is a simple recog- 
nition of the common-law lien of 
the factor’); Cutters v. Baker, 2 La. 
Ann. 572 (holding that instructions 
to apply the proceeds of a consign- 
ment to a bill give the factor who 
pays it before selling the property a 
privilege for his reimbursement, un- 
der La. Civ. Code art 3214); Rosen- 
baum v. Hayes, 10 N. D. 311, 86 NW 
973 (Rev. Code § 4836). 

39. 
PLT Ose 13) SRAI49, 

[a] Intermeddler.—An intermed- 
dler who sells the perscnal property 
of another on credit and takes notes 
for the purchase price in his own 
name, and also a mortgage on the 
property securing such notes, ac- 
quires no lien on the property, and 
can confer none by assignment of 
the notes and mortgage to one who 
has notice of the facts. People’s 
Bank v. Frick Co., 13 Okl. 179, 73 P 
949. 

40. U. S.—New York City Fourth 
Nat. Bank v. American Mills Co., 29 
Fed. 611, 30 Fed. 420 [aff 137 U. S. 
234, 11 SCt 52, 34 L. ed. 655]. 

Me.—Titcomb v. Seaver, 4 Me. 542. 

Md.—Miller v. Lea, 85 Md. 396, 
6 AmD 417. 

N. Y.—Holbrook v. Wight, 24 
Wend. 169, 35 AmD 607. | 

R. L—Balderston y. National Rub- 
ber Co., 18 R. I. 388, 27 A 507, 49 
AmSR 772. 

Eng.—Graham y. Ackroyd, 10 Hare 
192, 44 HngCh 186, 68 Reprint 894. 

[a] Extent of lien.—The lien of 
a del credere factor is not greater 
than that possessed by any other 
factor; that is, it extends no fur- 
ther than is necessary for his pro- 
tection and security for the charges 
and advances which may have been 
made by him. Merrill v. Thomas, 7 


Daly (N. Y,) 393; Francklyn sv. 
Sprague, 10 Hun (N. Y.) 589. 
41. See statutory provisions; and 


Beyer v. Bush, 50 Pe ees) 5 ; 

fa] In Alabama.—In Mobile a 
factor who sells cotton for cash has 
a lien (under Rev. Code §8§ 1164, 
1167) for the payment of the pur- 
chase money, which continues for 
fifteen days from the time he gives 
a “final order” for delivery to the 
purchaser and is superior to the title 
of a subpurchaser who buys it be- 


People’s Bank v. Frick Co., 13 | 


[25 ©) J.) 387 


though the compensation, advances, or expenses for 
which a lien is claimed must be earned or incurred 
under a contract express or implied, with the prin- 
cipal,** the factor’s right to a lien for such claims 
is implied or inferred by law from the relation of 
the parties, and arises independently of any express 
agreement therefor;** it is deemed to exist in all 
eases until the contrary is clearly established,*® and 
_although the contract between the factor and his 
principal is in writing and contains no agreement to 
The factor, however, cannot claim a 
lien where such claim would be inconsistent with the 
agreement between him and his principal,** or where 


fore the expiration of the fifteen 
days. Beyer v. Bush, 50 Ala. 19. 

42. Consignment under special 
agreement as giving possession see 
infra § 100. 

43. Pallen v. Bogy, 78 Mo. A. 88. 

[a] Application of rule.—It is in- 
cumbent on defendants in replevin, 
claiming a factor’s lien on property 
possession of which they obtained 
by trespass, to prove that the work 
and labor were done: and the care 
bestowed on the property, under a 
contract, express or implied, with the 
owner, that he should render com- 
pensation therefor. Pallen v. Bogy, 
78 Mo. A. 88. 

44. U. S.—Plattner Impl. Co. v. 
International Harvester Co. of Amer- 
ica, 133 Fed. 376, 66 CCA 438; De 
Wolf v. Howland, 7 F. Cas. No. 3,852, 


2 Paine 356. 
Ala.—Martin_ v. Pope, 6 Ala. 532, 
41 AmD 66. 

Me.—Gragg v. ‘Brown, 44 Me. 157. 

Minn.—Haebler v. lLuttgen, 61 
Minn. 315, 68 NW 720. 

N. Y.—Nagle v. McFeeters, 97 N. 
Weis 96% 

N. C.—Garrison v. Vermont Mills, 
154 N. GC. 1, 69 SHE 743, 31 LRANS 


450, 152 N. C. 643, 68 SE 142. 
Tex.—Couturie v. Roensch, (Civ. 
A.) 1384 SW 413. 
Engi—Walker vi. Birch,s:6. Ba 


258, 101 Reprint 541. 

[a] An agreement to accept bills 
drawn upon him by the consignor 
for the amount of the goods on hand 
gives the factor a lien on the goods 
to the amount of acceptances out- 


standing. Nagle v. McFeeters, 97 
Nee VAG. : 
45. Martin v. Pope, 6 Ala. 532, 41 


AmD 66; Nisbet v. Siegel-Campion 
Live Stock Co., 21 Colo. A. 494, 123 
P 110 [writ of error dism 53 Colo. 
333; 0125.P2524]. 


46. Haebler v. Luttgen, 61 Minn. 
315, 68 NW 720. 
47. Ala. Schiffer v. Feagin, 51 


Ala: 335. 

Tll.— Darlington v. Chamberlain, 20 
Tll. A. 443 [aff 120 Ill. 585, 12 NE 78]. 

La.—Gordon v. Goodrich, 11 la. 
i Goodhue vy. MecClarty, 3 
La. Ann, 447. 
ar ee ae v. Rogers, 15 Mass. 

Minn.—Haebler_ v. 61 
Minn. 315, 683 NW 720. 

re Mar eis Sug v. McMechan, 21 Mo. 
43. 

Nebr.—Moline, ete, Co. v. Walter 
A. Wood Mowing, ete., Mach. Co., 49 
Nebr. 869, 69 NW 405. 

Pa.—Harrison v. Mora, 150 Pa. 
481, 24 A 705. 
gadenn. <2 wen v. Iglanor, 4 Coldw. 

Eng.—Brandao v. Barnett, 3 C. B. 
519, 54 ECL 519, 136 Reprint 207, 12 
Cl. & F. 787, 8 Reprint 1622, 3 ERC 


Luttgen, 


592: Bock v. Gorrissen, 2 De G. F. 
& J. 434, 63 EngCh 329, 45 Reprint 
689, 16 ERC 113; Muir v. Fleming, 


D. & R. N. P. 29, 16 ECL 420; Frith 
va morbes, 32) In, J. Ch,..10;, Burn w. 
Brown; 2 Stark. 272, 3 HCL 406; Wal- 
ker v. Birch, 6 T. R. 258, 101 Reprint 
541; Cowell v. Simpson, 16 Ves. Jr. 
275, 33 Reprint 989. 

fa] Tllustrations. — (1) Under an 
agreement by which the principal 
reserves the right to order the re- 
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expenditures or advances are made upon the princi- 
pal’s personal credit exclusively.*® 
factor receives and assents to specific instructions as 
to the application of the proceeds of the goods, he 
can claim a lien on such proceeds only in case there 
is a surplus after applying them as instructed.* 

(3) Character of Lien. 
rule a factor’s lien is a personal privilege, which he 
may avail hiniself of or not, as he pleases,°? and as 
no questign can arise upon it except as between the 
principal and the factor, it can be asserted by the 
factor alone and cannot be transferred;*! if he re- 
fuses to assert it, no one can assert it for him.>? It 
cannot be set up as against the principal by an at- 
tachment or execution creditor of the factor.5* The 
factor’s executor or administrator, however, suc- 


[§ 90] 


ceeds to his right of lien,®* as does 


shipment of the goods at pleasure 
and both parties reserve the right 
to draw at sight on each other for 
any balance, the factor is not en- 
titled to a lien on the goods. Moline, 
ete., Co. v. Walter A. Wood Mow- 
ing, etc., Mach. Co., 49 Nebr. 869, 69 
NW 405. (2) Where the factor prom- 
ises to pay the proceeds of goods to 
the principal when sold, he has no 
lien on them, if not sold, for the 
balance of his general account aris- 
ing upon other articles. Walker v. 
Birch, 6 T. R. 258, 101 Reprint 541. 

[b] Agreement not inconsistent. 
—A factor may have a lien for past 
advances on goods shipped to him 
with directions to deliver to a third 
party on payment of the price to the 
factor, as there is nothing in such a 
circumstance _inconsistent with a 
lien on the goods, or indicating an 
intention to limit the lien to the 
price. Harrison v. Mora, 150 Pa. 481, 
24 A 705. 

48. Wilmerding v. Hart, Lalor (N. 
Y.) 305. 

49, Darlington v. Chamberlain, 20 
Tl. A. 443 [aff 120 Ill. 585, 12 NE 
78]; Frith v. Forbes, 32'L. J. Ch. 10. 
But see Reynolds v. Davis, 7 N. Y. 
Super. 267 (where goods were 
shipped to a factor with instruc- 
tions to remit the proceeds to a cer- 
tain person, and the factor received 
the goods without notice that such 
person had made advances upon the 
goods; and it was held that the fac- 
tor had his usual lien as against 
such person for his general balance 
of accounts). 

Disposition of proceeds generally 
see supra § 58. 

50. Coverdell v. Erickson, 88 N. 
D. 579, 168 NW 367, 369. 

Fr Peed of lien see infra §§ 103-— 


51. Iowa.—M. M. Walker Co. v. 
Dubuque Fruit, ete., Co., 106 Iowa 
245, 76 NW 673. 

Me.—Ames v. Palmer, 42 Me. 197, 
66 AmD 271. 

Mass.—Holly v. Huggeford, 8 Pick. 
73, 19 AmD ‘303. 

N. H.—Jones v. Sinclair, 2 N. H. 


319, 9 AmD 75 
N. D.—Coverdell vy. Erickson, 38 
N. D. 579, 168 NW 367. 


~“W. Va.—Barnes Safe, ete., Co. v. 
Bloch Bros. Tobacco Co., 38 W. Va. 
yt 18 SE 482, 45 AmSR 846, 22 LRA 


Eng.—McCombie vy. Davies, 7 East 
5, 103 Reprint 8; Siebel v. Spring- 
field, 9 L. T. Rep. N. S. 324; Dau- 
bigny v. Duval, 5 T.’R. 604, 101 Re- 
print 338 

But see Halsey v. Bird, 99 Fed. 
525, 39 CCA 638 (where the court 
said: “The factor may transfer his 
lien on the goods existing by virtue 
of the advarices made by him to the 
consigror, and also for proper 
charges due to him on the same; 
but this must be done under certain 
conditions and limitations, with ex- 
press notice of the lien to the party 


Yor later cases, developments and changes in the law see cumulative Annotations, 
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So where the 


the principal.®8 
As a general 


proceeds as is 


also his assignee 


to whom the goods are delivered. 
and with the right on the part of 
the factor to: retake them into his 
custody at any time. he may desire 
to do so, or when he may be in- 
structed to sell them’’). 

52. Coverdell v. Erickson, 38. N. 
D. 579, 168 NW 367. And see cases 
supra note 61. 

58. Holly v. Huggeford, 8 Pick. 
(Mass.) 78, 19 AmD 303. 

Attachment or execution against 
property in hands of factor generally 
see Attachment §§ 350, 377; Execu- 


tion § 100. 
Allison, 3 S. Cc L. 


54, Gage v. 
495, 2 AmD 682. 

55. In re Meyer, 106 Fed. 828; 
Terry v. Bamberger, 44 Conn. 558, 
23 KF. Cas. No. 13,8837; Cameron v. 
Crouse, 11 App. Div. 391, 42 NYS 58; 
Francklyn v., Sprague, 10 Hun (N. 
Viz: 589%) 2 Conky. sielilliy,t 22 oN.) 6 
Super. 358; Cabot’s Est., 7 Phila, 
(Pa.) 437. 

56. Necessity and sufficiency of 
possession see infra §§ 96-100. 

57. U. S.—Foerderer v. Trades- 
men’s Nat. Bank, 107 Fed. 219, 46 
CCA 243; Jolly v. Blanchard, 13 F. 
Cas. No. 7,438, 1 Wash. C. C. 252. 

Ala.—Martin v. Pope, 6 Ala. 532, 
41 AmD 66. 

Colo.—Nisket v. Siegel-Campion 
Live Stock Co., 21 Colo. A, 494, 123 
P 110 [writ of error dism 53 Colo. 
333, 125 P 524]. 

Ga.—Brown y. Clayton, 12 Ga. 564. 

La.—Bowker vy. Connolly, 17 La. 
Ann, 12. 

Me.—Sewall v. Nichols, 34 Me, 582. 

N. Y.—Bradford v. Kimberly, 3 
Johns..-Ch. (43814. 

See also supra § 88. 

[a] Shares in a. ship and cargo 
or their proceeds, where several own- 
ers constitute one of their number 
their agent to receive and sell the 
cargo and distribute the proceeds, 
are subject to the lien of such agent 
as factor for a general balance of 
account. Bradford v. Kimberly, 3 
Johns. Ch. CN. Y.)) 481. 


7 eer Myer v. Jacobs, 1 Daly (N. 
‘Tal ; ; Principal’s note-——Where a 
commission merchant advances 


money to his principal on his in- 
dorsement of a note, and charges the 
note in his general account, the nfere 
charging of the note to the principal 
does not entitle the latter to its pos- 
session, and the factor may retain it 
until he is paid the balance of.\his 
general account. Myer v. Jacobs, 1 
Daly (N. Y.) 32. ‘ 

59. U. S.—U. S. vy. Villalonga, 23 
Wall. 35, 23 L. ed. 64; Brander vy. 
Phillips, 16 Pet, 121, 10 L. 4d. 909; 
Ryttenberg v. Schefer, 131 Fed. 313: 
Foerderer v. Tradesmen’s Nat. Bank, 
107_Fed. 219, 46 CCA 243; MeCobb 
v. Lindsay, 15 F. Cas. No. 8,704, 2 
Cranch C. C. 215; Bradley v. Rich- 
ardson, 3 F. Cas. No. 1,786, 2 Blatchf. 
343, 23 Vt. 720. 

Ala.—Comer vy, Way, 107 Ala. 300, 


Ties 


[§§ 89-91 


for the benefit of creditors.®® 

(4) Subject Matter of Lien.5* 
tor’s lien is available against the goods in his pos- 
session,®°? and against other property which comes 
into his hands in the course of his dealings with 
If the goods have been sold, it ex- 
tends to the proceeds thereof in his hands;5® or, if 
sold upon credit, to the debt or securities taken for 
the price,*® and if in such a ease the purchaser, 
with knowledge of the factor’s len, pays over the 
proceeds to the principal, he renders himself liable 
to the factor for the amount of his lien.*? 
however, extends only to so much of the goods or 


A. fae- 


The hen, 


necessary to secure the claim.®? 


Where the goods of different shippers are covered by 
the same bill of lading, the factor has no right to 
hold the goods of one shipper for charges on the 


19 S 966, 54 AmSR 93; Schiffer v. 
Feagin, 51 Ala. 335; Sawyer v. Loril- 
lard, 48 Ala. 332; Martin v.- Pope, 6 
Ala. 532, 41 AmD 66. 

Colo.—Nisbet v. Siegel-Campion 
Live Stock Co., 21 Colo. A. 494, 123 
P 110 [writ of error dism 53 Colo. 
333,125. Py» 524). 

Ga.—Willingham v. Rushing, 105 
Ga. 72, 31 SE 130; Brown v. Clayton, 
12 Ga. 564. 

Ill—Warren v. Columbus First 
Nat. Bank, 149 Ill. 9, 38 NE 122, 25 
LRA 746. 
see ar v. Eerguson, 78 Ind. 

La.—Howe v. Whited, 21 La. Ann. 


495. 
7. Allen 


Mass.—Vail v. 
408, 838 AmD 695. 

N. Y.—Britton v. Ferrin, 171 N. Y. 
235, 638 NE 954, 956 [aff 57 App. Div. 
622, 67 NYS 1129]; Commercial Nat. 
Bank v. Heilbronner, 108 N. Y. 439, 
15 NE 701 [rev 52_N. Y. Super. 388]; 
Feiwel v. Kimberly, 3 Johns. Ch. 

S. C.—Frost v. Weathersbee, 23 S. 
€. 354. 

Eng.—In re Pavy’s Patent Felted 
Fabric Co., 1 Ch: D. 631; Hudson vy. 
Granger, 5) Bit&=»Ald,) 27.7. BOL 27; 
106 Reprint 1103; Houghton v. Mat- 
thews, 3 B. & P. 485, 127 Reprint 263: 
Drinkwater v. Goodwin, 1 Cowp. 251, 
98 Reprint 1070; Hammonds y, Bar- 
clay, 2 Hast 227, 102 Reprint 356. 

60. U.’S.—Brander v. Phillips, 16 
Pet. 121, 10 L. ed. 909. 

Colo.—Nisbet v.  Siegel-Campion 
Live Stock Co., 21 Colo. A. 494, 123 
P 110 [writ of error dism 53 Colo, 
be aby 524]. 

a—Brown v. 12 i 
564. Ge 
ee ee Vv. sowarts 3 T. B. Mon. 

; Lafferty v. all, 44 SW 426, 
KyL 1777. prtg 
ji orerea Beck with v. Sibley, 11 Pick. 


N. Y.—Commercial Nat. Bank v. 
Petiaromnen: 108 -Ny-:Ys 489,15 NE 


Durant, 


Clayton, 


Eng.—Drinkwater: v.. Goodwin, 1 
Cowp. 251, 98 Reprint 1070, 

{a]) Bonus in hands of purchaser. 
—Where, after the delivery of a 
small part of a large quantity of 
iron sold by factors, the buyers 
were, by a settlement with the prin- 
cipal, released from their contract, 
as to the remainder of the iron, by 
their agreement to pay a _ certain 
bonus, the factors,. although never 


in possession of the undelivered iron, | 


are entitled, as against an assignee 
of the principal, to a lien for their 
commissions on this bonus in the 
hands of the purchaser. Lafferty vy, 
Hall, 44 SW 426, 19 KyL 1777. 

61. Drinkwater yv. Goodwin, 1 
Cowp. 251, 98 Reprint 1070. 

62. Jolly v. Blanchard, 13 F. Cas. 
No. 7,438, 1 Wash. C. C, 252; Willine- 
ham vy. Rushing, 105 Ga. 72, 31 SH 


are Sewall v. Nichols, 34 ~Me. 


same title, page and note number, - 
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goods of the other.s? 


out upon them.* 


[§ 92] 
eral. 


63. Hale v. Barrett, 26 Ill. 195, 
. 89 AmD 367. 

64. Johnson  v.. Campbell, 120 
Mass. 449; Man v. Shiffner, 2 East 
023, 102. Reprint 469. 

65. U. S.—Wolf v. Smythe, 30 F. 
Casi: No: 7,928): Bisse 1865300) 

Ala.—Martin v. Pope, 6 Ala. 532, 
41 AmD 66. 

Ga.—Brown v. Clayton, 12 Ga. 564. 

Ill—Winne v. Hammond, 37 Ill. 99. 

Pa.—Smedley v. Williams, 1 Pars. 
Eq. Cas. 359. 

66. See infra § 98. 

67. U. S.—Heffner v. Gwynne- 
Treadwell Cotton Co., 160 Fed. 635, 
87 CCA 606; Matthews v. Menedger, 
16 F. Cas. No. 9,289, 2 McLean 145; 
Nesmith v. Dyeing, ete., Co., 18 F. 
Cas. Nor 10)124,, 1-Curt. 130. i 

Colo.—Nisbet v.  Siegel-Campion 
Live Stock Co., 21 Colo. A. 494, 123 
P 110 [writ of error dism 53 Colo. 
333,1125.-P 524]. 

Tll.— Eaton v. Truesdail, 52 Ill. 307. 

Ky.—Lafferty v. Hall, 44 SW 426, 
OS K yds 277. 

La.—Lambeth v. Turnbull, 5 Rob. 
264, 39 AmD 536; Powell v. Aiken, 18 
La. 321; Turpin v. Reynolds, 14 La. 
473. 

Md.—Hodgson v. Payson, 3 Harr. 
& J. 339, 5 AmD- 439. 

Mass.-—-Vail v. Durant, 7 Allen 408, 
83 AmD 695; Stevens v. Robins, 12 
Mass. 180. 

' Mo.—State v. Thompson, 120 Mo. 


N. H.—Parks v. Ingram, 22 N. H. 
283, 55 AmD 153. 

N. Y.—Nagle v. McFeeters, 97 N. 
Y. 196; Hidden v. Waldo, 55 N. Y. 
294; Bradford v. Kimberly, 3 Johns. 
Ch. 431; Knapp v. Alvord, 10 Paige 
205, 40 AmD 241. 

Oh.—Jordan v. James, 5 Oh. 88. 

Eng.—Drinkwater v. Goodwin, 1 
Cowp. 251, 98 Reprint 1070; Ham- 
monds v. Barclay, 2 Hast 227, 102 
Reprint 356; Pultney v. Keymer, 3 
Esp. 182; In re Pavy’s Patent Felted 
Fabric Co., 45 L. J. Ch. 318. 

“The lien may .. . extend to all 
sums for which a factor has become 
liable, as a surety or otherwise, for 
his principal, wherever the surety- 
ship has resulted from the nature 
of the agency, or it has been under- 
taken upon the footing of such a 
lien.” Nisbet v. Siegel-Campion Live 
Stock Co., 21 Colo. A. 494, 509, 123 
P 110 [writ: of error dism 53 Colo. 
833, 125 P 524 and quot Story Agency 
§§ 376, 377]; Lafferty v. Hall, 44 SW 
426, 428, 19 Kyl 1777 [quot Story 
Agency § 307]. 

[a] Commission for indorsement. 
—The fact that the factor has re- 
ceived a commission for indorsing 
the bills of his principal does not 
defeat his right to a lien to indem- 
nify him against liability on such 
indorsement. Hodgson y. Payson, 3 
Harr. & J. (Md.) 339, 5 AmD 439. 

[fb] Unpaid notes given by the 
factor and negotiated by the con- 
‘signor give the right of retention of 
possession of the goods. Cameron v. 
Crouse, 11 App. Div. 301, 42 NiViS 1538. 

68, In re Murphy, 214 Pa. 258, 63 


‘ 


: Where the goods have been 
destroyed, it has been held that the factor’s lien 
extends to the proceeds of an insurance policy taken 


(5) Indebtedness Secured—(a) In Gen- 
A factor’s lien secures his commissions or 
other compensation,®> his expenses and advances,*° 
and liabilities incurred by him for his principal, as 
where he accepts drafts drawn by the principal or 
indorses notes for his accommodation.®7 
been held that in the absence of a special agree- 
ment, the factor’s lien on the goods does not extend 
to an indebtedness which he can e¢all upon the prin- 
cipal to pay on demand or at a specified time;** and 
it has also been held not to extend to a claim for 
damages arising from the principal’s refusal to re- 
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But it has | made by him.7§ 


[§ 94] 


A 745, 5 LRANS 1147, 6 AnnCas 308. 

69. Beakley v. Rainier, (Tex. Civ. 
A.) 78 SW 702, 708 (where the court 
said: “As we understand the law, a 
factor’s lien does not extend beyond 
the amount owing him by his prin- 


‘cipal for commissions or funds ad- 


vanced by the factor’’). 

[a] Factors who make divers 
purchases for their principal have 
no lien on goods thus purchased for 
damages arising from the principal’s 
refusal to receive other goods pur- 
chased by them, which on such re- 
fusal their own vendor had retained 
and resold, leaving a claim for dam- 
ages against them. Beakley v. Rain- 
iér, n¢fex. Civ A. )7978) iS Wil7.02 5, £703; 

70. U. S.—Plattner Impl. Co. v. 
International Harvester Co. of Amer- 
ica, 133 Fed. 876, 66 CCA 4388; De 
Wolf v. Howland, 7 F. Cas. No. 3,852, 
2 Paine 356; Villialonga v. U. S., 8 
Ctai@k> 452. 

Ala.—Barnett v. Warren, 82 Ala. 
557, 2 S 457; Sawyer v. Lorillard, 48 
Ala. 332; Martin v. Pope, 6 Ala. 532, 
41 AmD 66. 

Colo.—Nisbet v. Siegel-Campion 
Live Stock Co., 21 Colo. A. 494, 123 
P 110 [writ of error dism 53 Colo. 
BRO, 025) PI52 4). 

Ga.—Willingham v. Rushing, 105 
Ga. 72, 31 SE 130; Heard v. Russell, 
59 Ga. 25; Campbell v. Redwine, 22 
Ga. A. 455, 96 SE 347. 2 

Ind.—Duffy v. England, 176 Ind. 
575, 96 NE. 704. 

La.—Bowker v. Connolly, 17 La. 
Ann, 12 

Me.—Gragg v. Brown, 44 Me. 157. 

N. Y.—Bows v. Greene, 32 Barb. 
490 [aff 24 N. Y. 638]. 

N. C.—Garrison vy. Vermont Mills, 
154 N. C. 1,69 SH 743, 31 LRANS 
450, 152 N. C. 648, 68 SE 142. 

Oh.—Landois v. Gooch, 1 Disn. 176, 
12 Oh. Dec. (Reprint) 559. 

Pa.—In re Murphy, 214 Pa. 258, 
63 A 745, 5 LRANS i147, 6 AnnCas 
308; Smedley v. Williams, 1 Pars. 
Eq. Cas. 359; Higgins v. Grindrod, 
16 Phila. 200.' 

S. C.—Frost v. Weathersbee, 23 S. 
GC. 354. 

Tenn.—Owen v. Iglanor, 4 Coldw. 

Tex.—Kempner v. Patrick, 43 Tex. 
Civ. A. 216, 95 SW 51. 

[a] Advances on promised con- 
signments.—Although an advance on 
a promised consignment is not an 
advance on a consignment, still it is 
to be treated aS an advance in’ the 
course of the relation of factor and 
principal, and a lien therefor at- 
taches as soon aS possession is ac- 
quired under the antecedent promise 
and is effective where adverse rights 
are not acquired in the meantime. 
Campbell v. Penn, 7 La. Ann. 371. 

Right to reimbursement for ad- 
vances See supra § 82. 

71. Tison v. Howard, 57 Ga. 410; 
Smith v. McCall, 14 La. 7. 

72, Sawyer v. Lorillard, 48 Ala. 
832; Nisbet v. Siegel-Campion Live 
Stock Co., 21 Colo. A. 494, 123 P 110 
|writ of error dism 58 Colo. 333. 125 
P 524]; Whigham v. Fourtain, 132 
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ceive goods purchased by the factor.®® 

(b) Expenses and Advances. The fac- 
tor’s lien secures his advances made on the faith of 
the consignment,’ unless they are made without the 
principal’s authority ;*1 and also secures all expenses 
incurred or disbursements made to preserve and pro- 
tect the property,’? including payments for customs 
duties,’® freight,7* insurance,’® salvage,"® storage in 
the factor’s warehouse,’? and interest on advances 


(c) General Balance of Accounts.' As a 
general rule the lien of the factor covers not only 
the expenditures and liabilities incurred in regard 
to the particular consignment, but also the general 
balance of accounts in his favor growing out of sim- 
ilar dealings between him. and his principal.” 


On 


Ga. 277, 63 SH 1115; Brown v. Clay- 
ton, 12. Ga. 564; Campbell v. Red- 
wine, 22 Ga. A. 455, 96'SH 347: 


73. Higgins v. Grindrod, 16 Phila. 
(Pa.) 200. 
74. Buchanan vy. Switzer, 14 La. 


Ann. 495; Pavl v. Birch, 2 Atk. 621, 
26 Reprint 771. 

75. Wolf wv. Smythe, 30 F. Cas. 
No. 17,928, 7 Biss. 365. 

76. Buchanan v. Suitzer, 14 La. 
Ann. 495 (holding that salvage paid 
on the reshipment of goods after 
shipwreck are proper charges under 
Civ. Code art 3214, as amended by 
the statute of 1841). 

77. Higgins v. Grindrod, 16 Phila. 
(Pa.): 200. 

78. Heins vy. Peine, 29 N. Y. Super. 
420; Rhodes v. Selsey, 2 Beav. 359, 
17 EngCh 359, 48 Reprint 1220. 

Right to reimbursement for inter- 
est see supra § 83. 

79. U. S.—The Frances, 8 Cranch 
418, 3 L. ed. 609; McCobb v. Lindsay, 
15 F. Cas. No. 8,704, 2 Cranch C.'C. 
199; Matthews v. Menedger, 16 F. 
Cas. No. 9,289, 2 McLean 145, 

Ala.—Baker v. American Agricul- 
tural Chemical Co., 201 Ala. 328, 77 
S 866; Comer v. Way, 107 Ala. 300, 
19 S 966; 54 AmSR 93; Schiffer v. 
Feagin, 51 Ala. 335; Martin v. Pope, 
6 Ala. 532, 41 AmD 66. 

Colo.—Nisbet v.  Siegel-Campion 
Live Stock Co., 21 Colo. A. 494, 123 
P 110 [writ of error dism 53 Colo. 
333, 125 P 524]. 


Ga.—Willingham v. Rushing, 105 
Ga. 72, 31 SE 130. 
Ill.—Warren vy. Columbus First 


Nat. Bank, 149 Tll. 9, 88 NE 122, 25 
LRA 746; Strahorn v. Union Stock 
Yard, ete., Co., 48 Ill. 424, 92 AmD 
142; Winne v. Hammond, 87 Ill. 99; 
Hunter v. Mathewson, 27 Ill. A. 192; 
Darlington v. Chamberlain, 20 Tll.-.A. 
443 [aff 120 Ill. 585, 12 NE 78]. 

Ind.—Johnson v. Clark, 20 Ind. A. 
247, 50 NE 762. 

Ky.—Lafferty v. Hall, 44 SW 426, 
LOM Kye Fe 

La.—Phillips v. Feliciana Cotton 
Oil Co., 48 La. Ann, 404, 19 S 258; 
Cator v. Merrill, 16 La. Ann. 137; 
Cutters v. Baker, 2 La. Ann. 572; 
Patterson v. McGahey, 8 Mart. 486, 
13 AmD 298. But before the act of 
1841 there was no lien for a gen- 
eral balance under Civ. Code art 3214. 
Gray v. Bledsoe, 13 La. 489; Collins 
v. Austin, 3 La. .301. 


Md.—Hodgson v. Payson, 3 Harr. 
& -J. 339,°5 AmD 439. 

Mass.—Baker vy. Fuller, 21 Pick. 
mee Jarvis v. Rogers, 15 Mass. 
389. 


Mo.—Parker vy. Thompson, 120 Mo. 
12, 25 SW 346; Archer v. McMechan, 


21 Mo. 48. 
Nebr.—Moline, ete, Co. v. Walter 


. A. Wood Mowing, ete., Mach. Co., 49 


Nebr. 869, 69 NW 405. 

N. Y.—Whitman vy. Horton, 46 N. 
Y Super: $31) afi. 94) N.Y. 2644); 
Chapman vy. Kermt, 10 N. Y. Super. 
224; Myer v. Jacobs, 1 Daly 32; 
Brooks vy. Bryce, 21 Wend. 14; Brow- 
nell v. Curtis, 10 Paige 210; Knapp 
vy. Alvord, 10 Paige 205, 40 AmD 241; 
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the other hand the factor cannot claim a lien for 
expenses and advances in respect to a particular 
consignment where the general balance of accounts 
is in favor of the principal, as the expenditures or 
advances will be presumed to have been made in 
liquidation of the indebtedness of the factor.8° Nor 
ean he claim a lien for a general balance in opposi- 
tion to the terms of a special contract under which 
the goods are received ;*+ nor can there be a lien for 
a general balance where the relation of principal and 
factor does not exist,82 as where there was but a 
single transaction between the parties.®* 
principal’s death the factor’s lien for a general bal- 
ance then accrued does not attach to property com- 
ing into the factor’s possession thereafter by order 


Bradford v., Kimberly, 3 Johns. Ch. 
431. 


N, D.—Rosenbaum v. Hayes, 5 N. 
D. 476, 67 NW 951. 
Oh.—Jordan v. James, 5 Oh. 88; 


Grieff v. Cowguill, 2 Disn. 58, 13 Oh. 
Dec. (Reprint) 37. 

Pa, — Wagenblast v. McKean, 2 
Grant 393. 


Tex.—Couturie v. Roensch, (Civ. 
A.) 134 SW 413. ; 
Wis.—McGraft v. Rugee, 60 Wis. 


406, 19 NW 530, 50 AmR 378; Chap- 
pel v. Cady, 10 Wis. 111. 
Eng.—Kruger vy. Wilcox, Ambl. 252, 
27 Reprint 168, Dick. 269, 21 Reprint 
272, 1 Lid. Ken. 32, 96 Reprint 905; 
Hudson v. Granger, 5 B. & Ald. 27, 7 
ECL 27, 106 Reprint 1103; Godin v. 
London Assur. Co., 1 Burr. 489, 97 
Reprint 419, W. Bl. 103, 96 Reprint 
58; Dixon v. Stansfeld, 10 C. B. 398, 
70 ECL 398, 138 Reprint 160; Drink- 
water v. Goodwin, 1 Cowp. 251, 98 
Reprint 1070; Lickbarrow v. Mason, 
6 Hast 23 note a, 102 Reprint 1192; 
Foxcraft v. Wood, 4 Russ. 487, 4 Eng 
Ch. 487, 38 Reprint 888; Chapman v. 
Derby, 2 Vern. Ch. 117, 23 Reprint 
684. 
[a] Illustration.—Where a prin- 
cipal, in consideration of further ad- 
vances by his factor, agrees to ship 
to him goods enough to balance his 
account for such advances and a 
large indebtedness already existing 
and any indebtedness that might 
subsequently accrue, the lien of the 
factor upon the goods received is not 
limited to his advances on each ship- 
ment, but is available for the satis- 
faction of the general balance due 


Him:>? Chapman’ v. Kent, 10°'N. Y. 
Super. 224. 
[b] Purchasing factor.— A _ pur- 


chasing factor as well as a factor 
for sale has a lien upon goods in his 
hands for his general balance of ac- 
count. Brooks v. Bryce, 21 Wend. 
(N. Y.) 14 [rev on other grounds 26 
Wend. 367]. 

[c] Existence of general agency 
not necessary.—In order that the 
factor may have a lien for a gen- 
eral balance of accounts, it is not 
necessary that the factor should 
have been the general agent of the 
principal; such an indebtedness and 
the right to a lien therefor may 
arise when the factor has acted for 
his principal in two transactions, 
just as effectually as where he has 
acted in a longer course of dealings. 


Bryce v. Brooks, 26 Wend. (N. Y.) 
367. 
[d] Joint owner as factor.—W here 


several joint owners of a cargo ap- 
point one of the part owners their 
agent to receive and sell the cargo 
and distribute the proceeds, he is 
entitled to compensation as a factor 
and may retain the goods as secur- 
ity, not only for his advances in re- 
gard to the particular property, but 
also for his general balance of ac- 
counts. Bradford v.’ Kimberly, 3 
dohns, ‘Ch. (CN: °Y¥2)" 431. 

80. Enoch v. Wehrkamp, 16 N. Y. 
Super. 398; McGraft v. Rugee, 60 
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After the | principal is the 


Wis. 406, 19 NW 530, 50 AmR 378. 
{a] In Louisiana it has been held 
that a consignee having mutual ac- 
counts with the consignor could 
claim no lien without showing a bal- 
ance in his favor, and so, without 
such showing he could claim no 
privilege for expenses on property 
consigned, where there was between 
him and the consignor an unliqui- 
dated account. Russell v. Gale, 4 


La. 182; Russell v. Buckles, 2 La. 
417. 
81. Ala.—Schiffer v. Feagin, 51 


Ala, 335. 
Ga.—Branch v. Du Bose, 55 Ga. 21. 


La.—Goodhue v. McClarty, 3 La. 
Ann. 447, 

Mo.—Davenport Nat... Bank. avs 
Homeyer; 45 Mo. 145, 10 AmD 363. 


Eng.—Frith v. Forbes, 4 De G. F. 
& J. 409, 65 EngCh 317, 45 Reprint 
1242; Walker’ v. Birch, 6 T. R. 258, 
101 Reprint 541. 

{a] Instructions as to proceeds.— 
Accepting a consignment with in- 
structions as to payment of the pro- 
ceeds defeats the factor’s lien for 
a general balance under La. Civ. 
Code art 3214, as amended by the 
act of 1841. Goodhill v. McClarty, 
38 La. Ann. 447. 

[b] Written notice of intention 
to draw on the factor, given by the 
consignor when the goods are 
shipped, does not impair the factor’s 
lien, as against an attaching cred- 
itor of the consignor to secure him- 
self for any balance due him. Bud- 
decke v. Spence, 23 La. Ann, 367, 

[ec] Joint ownership of goods 
consigned by one of the owners to 
a factor who has knowledge thereof, 
with instructions to put to the other 
owner’s credit his fourth part when 
sold, precludes any lien on such part 
for a balance against the consignor. 
Branch v. Du Bose, 55 Ga. 21. 

{d] Where goods are consigned 
for a special purpose, the question 
whether the factor has or has not a 
lien for a general balance due him 
on his.account depends upon the fact 
whether he did or did not receive 
notice of this special purpose. Ar- 
cher v. McMechan, 21 Mo. 43. 

Waiver or loss of lien by incon- 


Penge agreement generally see infra 
82. McKean vy. Wagenblast, 2 
Grant (Pa.) 462;.Dixon v. Stansfeld, 
Ne B. 398, 70 ECL 398, 138 Reprint 
83. De Wolf v. Howland, 7 F. Cas. 
No. 3,852, 2 Paine 356. 
ree Wylly v. King, Ga. Dec. Pt. 
85. Ala.—Martin v.. Pope, 6 Ala. 
532, 41 AmD 66. 
BP ge ane oe vy. Boninger, 46 Md. 
Mass.—Sturgis v. Slacum, 18 Pick. 
36; Jarvis v. Rogers, 15 Mass. 399. 
N. Y.—Dodge v. Wilbur, 10 N. Y. 
579 [aff 7 N. Y. Super. 397]; Thacher 
v. Hannahs, 27 N. Y. Super. 407. 
ae Sea e v. Iglanor, 4 Coldw. 
Eng.—Ex p. Ockenden, 1 Atk. 235, 


Lien—(a) Principal’s Ownership or Title. 
general rule a factor’s lien can exist only where the 


nd 
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of the principal’s representative.*4 

Indebtedness incurred outside of agency. A fac- 
tor’s lien for a general balance of accounts extends, 
however, only to debts incurred between the parties 
in their relation as principal and factor, and does 
not cover a debt due from the principal to the factor 
but not connected with the purposes of their rela- 
tion as principal and factor.®® 
(6) Facts Necessary to Existence of 


ASt3, 


lawful owner of the goods,®* and 


hence if a factor receives goods from a person who 

has no title thereto he cannot assert his lien as 

against the true and legal owner;®? aud this is espe- 
\ 


26 Reprint 151; Ex p. Deeze, 1 Atk. 
228, 26 Reprint 146; Houghton v. 
Matthews, 3 B. & P. 485, 127 Reprint 
263; Green v. Farmer, 4 Burr. 2214, 
98 Reprint 154. Shy 

[a] Goods sold to principal.—The 
factor’s lien for a general balance 
does not embrace the price of goods 
sold by the factor to the principal, 
not connected with the general pur- 
poses of the agency. Thacher  v. 
Hannahs, 27 N. Y. Super. 407. 

[b] Debt contracted before con- 
signment.—Where the possession of 
the factor comes to him subsequent- 
ly to his debt, and could have had 
no influence in making the debt, his 
claim of lien must be subordinate 
to the true state of the ownership, 
whether known or not known to him. 


Barry v. Boninger, 46 Md. 59. 

ite Ala.—Booker v. Jones, 55 Ala. 
Cal.—D. O. Mills, etc., Nat. Bank 

xe Pes 73 Cal. 430, 11 PRP. 693, 25 

11 G2 Tison v. Howard, 57 Ga. 
Tll.—Darlington v. Chamberlain, 


120 Il1.585,.12 NE 78. 
A alias v. Smith, 6 La. Ann. 

N. Y.—Winne v. McDonald, 39 N. 
Y. 233, 6 Transcr. A. 207; Buckley 
v.. Packard, 20 Johns. 421. 

Ss. C.—Slater vy. Gaillard, 6 S. GC. 
L. 248. 

Eng.—Hammonds vy. Barclay, 2 
East 227, 102 Reprint 356. 

87. U. S—Moore vy. Hill, 38 Fed. 
330; Ryberg v. Snell, 21 F. Cas. No. 
12,190, 12 iWash? Cl Glo 408: 

Ala.—Barnett v. Warren, 82 Ala. 
557, 2 S 457; Bonker v. Jones, 55 Ala. 


266. y 
Faia Sagopa Sel v. Du Bose, 55 Ga. 

Ill.—Hale v. Barrett, 26 Ill. 195, 79 
AmD 367; Byers v. Johnson County 
Sav. Bank, 64 Ill. A. 168. 
au v. Powell, 23 La, Ann. 
Md.—Barry-v. Boninger, 46 Md. 59. 
dT cae o v. McMechan, 21 Mo. 
Tex.—Kempner y. Thompson, 45 
Tex. Civ. A. 267, 100 SW 351. 

{a] Tustrations—(1) Where a 
factor receives property from a 
lessee who has the lawful posses- 
sion and the right to ship it, and is 
notified of the lessor’s paramount 
right to be paid his rent out of the 
proceeds of sale, although he may 
retain the ordinary commissions for 
making sales, and charges actually 


paid on account of the transporta-: 


tion and sale, he cannot assert as 
against the lessor, a lien for aad- 
vances made in good faith to the 
lessee before notice of the lessor’s 
title. Booker v. Jones, 55 Ala, 266. 
(2) A factor who receives cotton on 
consignment from a guardian as the 
property of his ward cannot ap- 
propriate the proceeds thereof to the 
payment of a debt or obligation due 
him by the guardian. Norton’s Succ., 
24 La. Ann. 218. 
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cially true where the factor has knowledge that his 
consignor is not the owner, or has not a good title 
to the goods.8* If the principal, after shipping the 
goods, parts with the title before the factor gets 
ie But the principa\’s 
fraud in obtaining title does not affect a factor who 
has no notice thereof, and in such ease the lien at- 
taches as if the title were unquestioned.®° 

Owner estopped. The true owner may be estopped 
by his conduct to deny the right of the factor as 
against a third person to a lien for advances made 


possession no lien arises.®9 


on goods received by him.®! 


Statutes for protection of factors. In some juris- 
dictions statutes have been passed for the protection 
of factors in good faith making advances upon goods 
to third persons to whom the true owner has in- 
trusted the possession of the goods.°? 

(b) Possession by Factor °°—aa. Neces- 


[§ 96] 


88. Grove v. Brien, 8 How. (U. 
S.) 429, 12 L. ed. 1142; D. O. Mills, 
ete., Nat. Bank v. Porter, 73 Cal. 430, 
ape Gog, b> -  953:)-Darlington — vy; 
Chamberlin, 120 Ill. 585, 12 NE 78; 
Weymouth v. Boyer. 1 Ves. Jr. 416, 
30 Reprint 414. 

. Grove v. Brien, 8 How. (U. 
S.) 429, 12 Li. ed. 1142; Rybere v. 
Snell, 22 F. Cas. No. 12,190, 2 Wash. 
403; Baker v. American Agricultural 
Chemical Co., 201 Ala. 328, 77 S 866, 
868 [cit Cyc]; Booker v. Jones, 55 
Ala. 266; Swilley v. Lyon, 18 Ala. 
552; Mauldin v. Armistead, 14 Ala, 

; Ruhl v. Corner, 63 Md. 179. 

90. Hoffman v. Noble, 6 Metc. 
(Mass.) 68, 39 AmD 711; Williams v. 
Tilt,.36 N. Y. 319; Bates v. Cunning- 
naim,~ 12> Bun” (N. ~Y.)= 21; Dows Vv. 
Greene, 32 Barb. (N. Y.) 490 [aff 
24 N. Y. 638). 

[a] MZllustration.—If one obtains 
goods by fraudulent representations, 
and consigns them to a third party 
for sale, and he advances money 
thereon before the first seller inter- 
poses, the consignee will hold the 
goods against the first seller. Hoff- 
man vy. Noble, 6 Mete. (Mass.) 68, 39 

AmD 711. 
' 91. Byers v. Johnson County Sav. 
Bank, 64 Ill. A. 168; Fowler v. Par- 
sons, 143 Mass. 401, 9 NE 799. 

[a] MTlustration. — Where goods 
are consigned, through a mistake of 
the true owner or his agent, in the 
name of a third person, and the fac- 
tor made advances thereon to such 
person, he has a lien upon the goods 
for such advances. Byers v. John- 
son County Sav. Bank, 64 Ill. A. 168. 

92. See statutory provisions; and 
Kinsey v. Leggett, 71 N. Y. 387; 
Howland v. Woodruff, 60 N. Y. 73; 
Mechanics’, etc., Bank v. Farmers, 
ete., Nat. Bank, 60 N. Y. 40. 

Persons protected under Factors’ 
Acts generally see infra § 161. 

93. Necessity of possession to 
give priority see infra § 101. 

Possession as deh amet to power 
to sell see supra ; 

94. Boise v. Talcott, 212 Fed. 268; 
Garrison v. Vermont Mills, 154 N. 
Cc. 1, 69 SE 743, 31 LRANS 450, 152 
N. GC. 643, 68 SE 142; Pecple’s Bank 
vy. Frick Co., 13 Okl. 179, 73 P 949. 
And see cases infra note 95. 

95. U. S.—The Frances, 8 Cranch 
418, 3 L. ed. 609; Boise v. Talcott, 
212 Fed. 268; Ommen v. Talcott, 188 
Fed. 401, 112 CCA 239 [rev 175 Fed. 
261]; Ryttenberg v. Schefer, 131 Fed. 
313; Matthews v. Menedger, 16 F. 
Cas. No. 9,289, 2 McLean 145; Ry- 
berg v. Snell, 20 F. Cas. No. 12,190, 
2 Wash. C. C. 403; Walter v. Ross, 
29 F. Cas. No. 17,122, 2 Wash. C. C. 
283. 

Ala.—Sawyer v. Lorillard, 48 Ala. 
332; Swilley v. Lyon, 18 Ala. 552; 
Desha v. Pope, 6 Ala. 690, 41 AmD 
76. 
Ark.—Byers v. Danley, 27 Ark. 77. 
Colo.—Nisbet v. Siegel-Campion 
Live Stock Co., 21 Colo. A. 494, 123 
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session.°& 


P 110 [writ of error dism 53 Colo. 
3338, 125 P 524]. 

Ga.—Willingham v. Rushing, 105 
Ga. 72, 31 SE 1380; Kollock v. Jack- 
son, 5 Ga. 153. 

Illi—Warren v. Columbus First 
Nat. Bank, 149 Ill. 9, 38 NE 122, 25 
LRA 746 [rev 50 Ill. A. 193]; Stra- 
horn v. Union Stock Yard, ete., Co., 
43 Ill. 424, 92 AmD 142. 

Iowa.—Hodges v. Kimball, 49 Iowa 
577, 81 AmR 158. ~ 

Ky.—Cook v. Brannin, 87 Ky. 101, 
7 SW 877; Lafferty .. Hall, 44 SW 
426, 19 KyL 1777. 

La.—Hamilton vy. Campbell, 9 La. 
Ann. 531. 

Md.—Rowland vy. Dolby, 100 Md. 
272, 59 A 666, 3 AnnCas 643; Ruhl 
v. Corner, 63 Md. 179. 

Mass.—Farnum vy. Boutelle, 13 
Metc. 159; Baker v. Fuller, 21 Pick. 
318; Hall v. Jackson, 20 Pick. 194; 
Sumner v. Hamlet, 12 Pick. 76; Holly 
vagteue or onee 8° Pick, 73, 192 Amp 

Mo.—Lewis v. Mason, 94 Mo. 551, 5 
Sw 911, 8 SW 735; Bruce v. An- 
drews, 36 Mo. 593; Valle v. Cerre, 36 
Mo. 575, 88 AmD 161; Archer v. Mc- 
21 Mo. 438; Pallen v. Bogy, 
78 Mo. A. 88. 

Nebr.—Moline, etc., Co. v. Walter 
A. Wood Mowing, ete., Mach. Co., 


49 Nebr. 869, 69 NW _ 405. 

N. H.—Brown v. Wiggins, 16 N. 
HH, 312. 

N. J.—Elwell v. Coon, (Ch.) 46 A 


580. 

N. Y.—Marine Bank vy. Wright, 48 
Ni ye 1 winter vy. Colt.) Ne ¥.2288, 
57 AmD 522; Rochester Bank v. 
Jones, 4 N. Y. 497, 55 AmD 290. 

N. D.—Rosenbaum v. Hayes, 5 N. 
D. 476, 67 NW 951. 

Okl.—People’s Bank vy. Frick Co., 
13), OK, 17-9) 73" "P9495 

Pa.—Clemson v. Davidson, 5 Binn. 
392. 

Tenn.—Oliver v. Moore, 12 Heisk. 


482; Woodruff v. Nashville, ete. R. 
Co., 2 Head 87. 

Tex.—Frost v. Deutsch, (Sup.) 13 
Sw 981. 


Vt.—Elliot v. Bradley, 23 Vt, 217. 

Eng.—Mitchel v. Ede, 11 A. & EH. 
888, 39 ECL 469, 113 Reprint 651; 
Kruger v. Wilcox, Ambl. 252, 27 Re- 
print 168; Sargent v. Morris, 3 B. & 
Ald. 277, 5 ECL 166, 106 Reprint 
665; Dixon vy. Stansfeld, 10 C. B. 
398, 70 ECL 398, 138 Reprint 160; 
McCombie v. Davies, 7 East 5, 103 
Reprint 3; Sweet v. Pym, 1 East 4, 
102 Reprint 2, 16 ERC 142; Patten 
v. Thompson, 5 M. & S. 350, 105 Re- 
print 1079; Bruce v. Wait, 3 M. & W. 
15, 150 Reprint 1036; Nichols v. 
Clent, 3 Price 547, 146 Reprint 348; 
Hutton v. Bragg, 7 Taunt. 14, 2 ECL 
239, 129 Reprint 6; Daubigny v. Du- 
val, 5 T. R. 604, 101 Reprint 338; 
Kinloch vv: Craig; 3'.0." R:'119, 100 
Reprint 487.) 3 DL, Re '783,) 7100" Re- 
print 858; Hallett v. Bousfield, 18 
Ves. Jr. 187, 34 Reprint 288. 

[a] Illustration.—A contract be- 
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sity of Possession. The lien of a factor belongs to 
the class known as possessory liens;®* and it is a 
well-settled rule that the factor must have either the 
actual or the constructive possession of the goods, 
or their proceeds, in order that his lien may attach 
thereto ;°> the mere acceptance by the factor of bills 
drawn against the goods consigned gives him no 
lien, in the absence of actual or constructive pos- 
Necessarily a lien cannot be acquired 
before the goods come into his possession,” or after 
his possession has ceased.8 

[§ 97] bb. Character of Possession. 
session of the factor, in order to entitle him to a lien 
on the funds or property, must have been acquired 
lawfully, and in good faith;®® and must have been 
acquired by him in his eapacity as factor,! and al- 
though the possession of the factor is generally re- 
garded as the possession of the principal, for the 


The pos- 


tween a corporation and its factor 
whereby the corporation appoints 
the factor its general selling agent 
and agrees to consign all its prod- 
ucts to him does not give the fac- 
tor a lien for advances on money 
due to the corporation for goods 
sold and delivered by the corpora- 
tion directly to the purchasers. 
Warren v. Columbus’ First Nat. 
Bank, 149 Ill. 9 [rev 50 Ill. A. 193]. 

{b] A change of destination while 
in transit bars a lien- by the first 
consignee for any general balance 
against the consignor if he does not 
obtain possession before the carrier 
has received notice of the change. 
Strahorn v. Union Stock Yards, etc., 
Co., 438 Ill. 424, 92 AmD 142. 

Lewis v. Galena, ete, R. Co., 
281; Dodge v. Wilbur, 10 N. 
¥. 579>°-faft 7. N-“Y. Super. '3971]. 

97. Hamilton v. Campbell, 9 La. 
Ann. 531; Bruce v. Andrews, 36 Mo. 
593; Winter v. Coit,-7 N. Y.:288, 57 
AmD 522; Oliver v. Moore, 12 Heisk. 


(Tenn.) 482. 
98. Ermeling v. Gibson Canning 
Coy! AOS: TH. AL 7196. 


ja] Advances after parting with 
possession.—A factor cannot acquire 
a lien upon goods or other proceeds 
by making advances after the pos- 
session of the goods has passed to 
a@ purchaser. Ermeling v. Gibson 
Canning Co., 105 Ill. A. 196. 

Waiver or loss of lien by surren- 
der of possession see infra § 105. 

99. Colo.—Nisbet v. Siegel-Cam- 
pion Live Stock Co., 21 Colo. A. 494, ° 
123 P 110 [writ of error dism 53 
Colo: 333, 1254P" 524). 

N. Y.—Nagle v. McFeeters, 97 N. 
Y. 196; Rochester Bank v. Jones, 4 
are 497, 55 AmD 290 [rev 4 Den. 

N. D.—Rosenbaum v. Hayes, 10 
N. D. 311, 86 NW 973. 

Okl.—People’s Bank v. Frick Co., 
US TOKU W9713 MP 949" 

Pa.—McKean v. Wagenblast, 2 
Grant 462. 

35) IMPOR 


Eng.—Kinloch v. Craig, 
119, 100 Reprint 487. 

[a] Possession without consent. 
—A factor is not entitled to a lien 
where he acquires possession of the 
goods without the consent of the 
principal. McKean v. Wagenblast, 2 
Grant (Pa.) 462. 

[b] Possession taken on Sunday. 
—The fact that the factor takes pos- 
session of the goods on Sunday does 
not render such possession unlawful 
so as to defeat his lien. Rosenbaum 
v. Hayes, 10 N. D. 311, 86 NW 973. 

1. Dixon v. Stansfeld, 10 C. B. 
398, 70 ECL 3898, 138 Reprint 160. 

{a] Possession as agent for prin- 
cipal.—A factor has no lien on goods 
which are delivered to him as agent 
of and for the use of his principal, 
as such a delivery is considered a 
delivery to the principal, and the 
possession is considered to be in the 
principal. Gurney v. Sharp, 4 Taunt. 
242, 128 Reprint 322. 
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purpose of sustaining his lien the factor’s posses- 
sion is his own and not that of the principal.? 

Conditions of consignment. Where a consignment 
to a factor is made subject to certain conditions, 
such as that he accept a draft drawn on him by the 
principal, the factor will acquire no lien until he 
has complied with such conditions. 

Goods received after death of principal. 
goods are consigned to a factor by a principal who 
dies while they are in transitu, and after his death 
the goods are delivered to the factor by order of the 
principal’s administrator, the factor’s lien for ad- 
vances made on the consignment during the prin- 
But where the principal 
dies before the goods are in transitu to the factor, 
the fact that the goods subsequently come into his 
hands by order of the personal representative-does 
not entitle the factor to a lien thereon for a gen- 
eral balance of accounts due to him and incurred 
in the lifetime of the principal;® nor has he a lien 
for advances made in the principal’s lifetime upon 


cipal’s life will attach.* 


2. Couturie v. Roensch, (Tex. Civ. 
A.) 1384 SW 413. 

3.. Winter v. Coit, 7 N. Y. 288, 57 
AmD 522; Rochester Bank y. Jones, 
4 N. Y. 497, 55 AmD 290. 

4 Hammonds y. Barclay, 2 Hast 
227, 102 Reprint 356. 

5. Wylly v. King, Ga, Dec. Pt. II 
7 [dist Hammonds vy. Barclay, 2 Hast 
227, 102 Reprint 356, as being a de- 
cision upon the ground of a particu- 
lar lien, and not involving the fac- 
tor’s right to a general lien for a 
balance of accounts]; Allen v. 
Nettles, 39 La. Ann. 788, 2 S 602; 
Farnum y, Boutelle, 13 Metc. (Mass.) 
169. 

6. Swilley v. Lyon, 18 Ala. 552, 
659; Cook v. Brannin, 87 Ky. 101, 7 
SW. 877, 9 KyL 955. 

“Tf the principal die in posses- 
sion of the goods, and they after- 
wards come to the possession of his 
administrator, the title is changed, 
and a factor, who may receive them 
from the administrator, cannot be 
permitted to hold them for advances 
made to the deceased in his life- 
time, without the assent of the ad- 
ministrator. To allow this might 
often lead to an entire change of the 
order of the payment of the debts.” 
Swilley v. Lyon, supra. = 

[a] Under a _ statute providing 
that the estate of an insolvent, after 
. satisfying certain expenses and prior 
liens, shall be distributed pro rata 
among all his creditors, where an 
administrator of an insolvent ships 
to certain commission merchants to- 
bacco purchased with money ad- 
vanced by them under an agreement 
between them and deceased that 
such tobacco should be shipped to 
and sold by them, and that they 
should retain their advancements and 
commission and have a lien for the 
Same on such tobacco, such ship- 
ment does not perfect the lien of 
the commission merchants, and the 
proceeds of the sale of such tobacco 
should be distributed pro rata among 
all the creditors of deceased. Cook 
v. Brannin, 87 Ky. 101, 7 SW 877, 9 
KyL 955 (construing Gen. St. c 39 
art 2 § 338). * 

7. Winne v. Hammond, 37 Ill. 99. 

8. Oliver v. Moore, 12 Heisk. 
(Tenn.) 482; Woodruff v. Nashville, 
etc., R. Co., 2 Head (Tenn.) 87; Clark 
v.. Great Western R. Co., 8 U. C. C. 
P. 191. See Walter v. Ross, 29 F. 
Cas. Nor 17,122,.,2.-Wash.. C.-C. 283 
[quot Ruhe v. Corner, 63 Md. 179, 
185] (where the court said: “For the 
perfection of his right, he must ac- 
quire and retain an actual posses- 
sion constructive possession 
will not do’). 

fa] Lien for general balance.—A 
factor has no lien for a general bal- 
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[§ 98] 
General. 


cc. 


Where 


agent.’° 


ance on goods consigned to him un- 
less they come into his actual pos- 
session, and if, in consideration of 
goods being consigned to him, he ac- 
cepts bills drawn by the consignor, 
and pays part of the freight after 
the goods arrive, and becomes in- 
solvent before the bills are due and 
before the goods get into his actual 
possession, the consignor may stop 
them in transitu. Kinloch v. Craig, 
3 T. R. 119, 100 Reprint 487. 

9. Ala.—Desha v. Pope, 6 Ala. 690, 
41 AmD 76. 

Ga.—kKollock v. Jackson, 5 Ga. 153. 

Ky.—Rockcastle Lumber Co. v. 
Burns, 175 Ky. 224, 194 SW 95 [cit 
Cyc]; Lafferty v. Hall, 44 SW 426, 
19) Ky Loved 7 7%. 


La.—Hamilton v. Campbell, 9 La. 
Ann. 531. 
N. Y.—Heard v. Brewer, 4 Daly 


136. ; ; 

S. C.—James Freeman Brown Co, 
vy. Harris, 88 S. C. 558, 70 SE 802. 

[a] “The general rule is, that the 
right of lien, which is in the nature 
of a plédge, attaches only to prop- 
erty which has come into the actual 
possession of the bailee, factor or 
other person, who claims the bene- 
fit of it; but this, like all general 
rules, is subject to qualifications, 
for a right of lien may attach to a 
thing which is incapable of posses- 
sion, or where the possession is 
simply constructive, the actual pos- 
session. being in another.” Heard v. 
Brewer, 4 Daly (N. Y.) 136, 137. 

[b] Goods in principal’s ware- 
house.—Goods consigned to a factor 
by the principal but kept in the 
principal’s warehouse subject to the 
factor’s order is constructively de- 
livered, and the factor has a lien on 
the goods for hiS money advanced 
on them. James Freeman Brown Co. 
v. Harris, 88 S. C. 558, 70 SE 802. 

10. U. S.—Nesmith v. Dyeing, 
ete; ‘Co 8) Be Cas No. LlOm2 4nd 
Curt. 1380. 

Ga.—Burrus v. Kyle, 56 Ga. 24. 

La.—Ganseford v. Dutillet, 1 Mart. 
N.S. 284. 
Midas dicot v. Hamlet, 12 Pick. 


N. Y.—Urquhart v. McIver, 4 
Johns, 103. 

Oh.—Grieff v. Cowguill, 24 Disn. 
58, 18 Oh. Dec. (Reprint) 37. 
gol er, Gaon v. Davidson, 5 Binn. 

Tenn.—Oliver v. Moore, 12 Heisk. 
482; Woodruff v. Nashville, etc., R. 
Co., 2 Head 87. j 

Eng.—McCombie v. Davies, 7 East 
5, 103 Reprint 8. 

[a] Tlustration. — Where the 
goods are delivered to the agents 
of factors and placed upon their 
drays to be transferred to their ware- 


Sufficiency dependent on circumtances. 
constitutes sufficient constructive possession by the 
factor to support his lien depends largely upon the 
kind and nature of the property, the situation of the 
parties, and other circumstances peculiar to each 
case,!? but in general the factor’s possession is suf- 
ficient if the property is so appropriated to him as 
to place it under his control,” or if, where the goods 
consigned to him are bulky in character, he exercises 


~ 
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the faith of the future consignment of the identical 
goods which subsequently reach his hands from the 
personal representative.® 

Sufficiency of Possession—(aa) In 
Actual possession by the factor is suf- 
ficient to support his lien,’ and it has been held, 
in some cases, that actual possession is required ;° 
but as a general rule it is not necessary that the 
factor have actual possession of the goods or pro- 
ceeds, it being sufficient if he has constructive pos- 
session,? as where he has possession through his 


What 


houses, their lien for advances at- 
taches. Burrus v. Kyle, 56 Ga. 24. 

11. Garrison v. Vermont Mills, 
154 N. C. 1, 69 SE 7438, 31 LRANS 
450, 152 N. C. 648, 68 SE 142; Rosen- 
baum v. Hayes, 10 N. D. 311, 3238, 86 
NW 973. 

“No rule has been, or, in the na- 
ture of things, can be, formulated, 
Which will universally determine 
what particular facts will constitute 
a change of possession such as the 
law requires. Necessarily,. each case 
must turn upon its own facts.” Ros- 
enbaum v. Hayes, supra. 

[a] Consent of owner’s president. 
—Where a factor is entitled to pos- 
session of material on which he has 
made advances, the fact that the 
owner’s president who is present 
when the factor takes possession 
does not affirmatively consent there- 
to is not material. Garrison v. Ver- 
mont Mills, 154 N. C., 1, 69 SEH ‘743, 
31 LRANS 450, 152 N: C. 643, 68 SE 


142. 

12. U. S.—Ryttenberg v. Schefer, 
131 Fed. 3138. 

Ga.—Kollock v. Jackson, 5 Ga. 153. 

La.—Hamilton vy. Campbell, 9 La. 
Ann, 531; Hyde v. Smith, 12 La, 144, 
vane Y.—Heard vy. Brewer, 4 Daly 

N. D.—Rosenbaum v. Hayes, 10 N, 
D. 311, 86 NW 973. 

[a] “The question generally is, 
whether there was an appropriation 
or pledge of the specific property to 
the factor at the time of shipment, 
in. consideration of the advances 
made or agreed to be made; for 
though a factor may make advances 
or accept bills upon advices from his 
principal that he has and will con- 
sign to him a cargo to cover the 
liabilities the factor has assumed, 
and the principal, instead of doing 
so, sends the bill of lading to an- 
other person as consignee, who de- 
livers it to the factor to act for him 
in the business, by means of which 
the factor gets possession of the 
cargo, the latter has no lien upon 
it for the liabilities he has_ in- 
curred, but holds it as the agent of 
the consignee from whom he re- 
ceived the bill of lading.’ WHeard v. 
Brewer. 4 Daly (N. Y.) 1386. 138. 

[b] Possession as in case of sale. 
—It cannot be claimed that 
the change of possession necessary 
to sustain a factor’s lien must be of 
a more open and decisive character 
than is required in a sale of per- 
sonal property, and it would seem 
that a transfer of possession which 
would be good as against attaching 
ereditors of a vendor would be suffi- 
cient to sustain a factor’s lien.” 
Rosenbaum vy. Hayes, 10 N. D. 311, 
323, 86 NW 978, 977. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dominion over them after they have reached their 
It has been held that the factor’s 
possession is sufficient where the shipper’s receipt or 
bill of lading is indorsed and delivered to him;1*4 
and that the assignment of the bill of lading as col- 
lateral security conveys title to the goods, and gives 
the factor a security for his advances independent 
of his lien as factor.1> His possession is not suf- 
ficient where the sole purpose for which goods are 
delivered to him is to have them delivered to the 
purchaser ;1* or where the goods are merely marked 


destination.13 


and invoiced to him.17 


{[§ 99] (bb) Goods in Transit—aaa. In General. 
Goods consigned to a factor for sale without any 
special agreement between the factor and the prin- 
cipal in regard thereto are, while in transit, subject 
to the directions of the principal, 
before he acquires the actual possession of the 
goods, has not such a constructive possession there- 
of as will entitle him to a lien thereon for his gen- 
eral balance of accounts,!® unless he is entitled to a 
lien, in such a ease, by virtue of a statutory pro- 
This rule applies, although the bill of 


vision.?9 


{c] Delivery to a2 warehouseman 
subject to the factor’s control gives 
the factor a lien. Kollock v. Jack- 
son, 5 Ga. 153. 

{d] Transfer on the books of a 
cotton press by a usage in New Or- 
leans prevents delivery to any but 
the transferee, and where cotton is 
so transferred, it is a symbolical de- 
livery, so that a commission mer- 
chant to whom it has been trans- 
ferred: can enforce his _ privilege 
against it for advances. Hamilton 
vy. Campbell, 9 La. Ann. 531. 

[e] Where a factor is a joint 
occupant with his principal of cer- 
tain premises, goods there found 
consigned to the factor and accounts 
for sales thereof are in his posses- 
sion and subject to his lien, and 
those purchased of the principal and 
accounts for sales thereof are free 
of the lien, although ‘all accounts 
are made payable to the factor by 
directions on the invoice sent to pur- 
chasers, and the factor has made 
advances on all the goods. Rytten- 
bere v. Schefer, 131 Fed. 313. 

13. Rice v. Austin, 17 Mass. 197. 

[a] Illustration—Where a cargo 
of lumber is consigned to a factor, 
and on arrival of the ship at the 
destination of the factor who has 
possession of the bill of lading he 
indorses his orders upon it and di- 
rects the shipmaster to deliver the 
property, the factor takes possession 
of the property so that his lien is 
superior to that of a subsequent at- 
taching creditor of the principal. 
Rice v. Austin, 17 Mass. 197. : 

14. Ark.—Maloney v. Jones-Wise 
Commn. Co., 117 Ark. 180, 174 SW 
239. 

N. Y.—Heard v. Brewer, 4 Daly 
136. 

Ss. C.—James Freeman Brown Co. 
v. Harris, 88 S. C. 558, 70 SE 802. 

Vt.—Davis v. Bradley, 28 Vt. 118, 
65 AmD 226. 

Eng.—Haille v. Smith, 1 B. &ieP. 
563, 126 Reprint 1066. 

But see Saunders v. Bartlett, 12 
Heisk. (Tenn.) 316 (where a factor 
to whom cotton had been consigned 

by his debtor to be sold, and the pro- 
ceeds applied on .the debt, received 
the bill of lading, but the cotton was 
intercepted by an attachment, and 
it was held that possession of the 
pill of lading was not possession of 


the cotton, so as to confer any 
lien). 
[al “It is the intention of the 


consignor at the time of shipment 
Shieh governs, and_this usually ap- 
pears by his sending the bill of lad- 
ing to the consignee who has_ in- 
curred or agreed to assume liabili- 
ties in respect to the particular ship- 
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the factor.2° | 


Advances on particular consignment. 
though there is authority to the contrary,?! where 
advances are made by the factor on the faith of a 
particular consignment, he may acquire a lien on the. 
goods while in transit, to the extent of such ad- 
vances, although the consignment is made without 
any special agreement between the principal and the 
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lading is taken in the name of the factor, provided 
the delivery to the carrier is not made with the in- 
tention of passing a special property in the goods to 


But, al- 


factor;?? but the consignment must be made to him 


and the factor, 


ment, and when he has done this, the 
possession of the goods passes con- 
structively to the consignee, and his 
lien attaches.” Heard v. Brewer, 4 
Daly (N. Y.) 136, 138. 

15. Gibson v.-Stevins, 8 How. (U. 
S.) 384, 12 Ly ed. 11238;, Tilden v. 
Minor, 45 Vt. 196. 

16. Rowland v. Dolby, 100 Mad. 
272, 59 A 666, 3 AnnCas 643. 

17. Garrison v. Vermont Mills, 
152 N. C. 648, 68 SH 142, 154 N. C. 1, 
69 SE 743, 31 LRANS 4650. 

18. U. S.—The Frances, 8 Cranch 
335, 418, 3 L. ed. 609; Ryberg v. 
Snell, 21 F. Cas. No. 12,190, 2 Wash. 


Ci. C2403. 
Ala.—Desha v. Pope, 6 Ala. 690, 
etc., Nat. Bank 


41 AmD 76. 
Cal.—D. O. Mills, 

Be Porter, 73 Cals 430; 11 P 693; 15 P 
I1l.—Strahorn v. Union Stock Yard, 


ete; Cos 48. 42452993 (AmD) 142; 
pay v. Galena, ete., R. Co., 40 Ill. 


Iowa.—Hodges v. Kimball, 49 Iowa 
577; 31 AmR 158; 


antral: oe v.-'Corner, 63° Md. 
9 Mess: Baker v. Fuller, 21 Pick. 
Miss.—Bonner v. Marsh, 18 Miss. 
376, 48 AmD 754. 
N. H.—Brown v. Wiggin, 16 N. H. 


312. 

N. Y.—Marine Bank vy. Wright, 48 
N. Y. 1; Winter v. Coit, 7 N.: Y. 288, 
57 AmD 522; Rochester Bank v. 
Jones, 4 N. Y. 497, 55 AmD 290; 
Beebe v. Mead, 33 N. Y. 587. 

Tenn.—Woodruff vy. Nashville, etc., 
R. Co., 2 Head 87. 

28): Vit: 


Vt.— Elliot v. 
217. 

Eng.—Bruce v. Wait, 3 M. & W. 
15, 150 Reprint 1086; Nichols. v. 
Clent, 3 Price 547, 146 Reprint 348; 


Bradley, 


Kinloch y. Craig, 3 T. R. 119, 100 
Reprint 487. 
[a] Illustration.— A factor to 


whom goods are consigned for sale, 
but who has made no specific ad- 
vances thereon, does not acquire a 
lien on the goods for a general bal- 
ance due him from the consignor if, 
prior to the shipment, the consign- 
or has sold the goods, and the fac- 
tor, -prior to receiving possession 
thereof, is notified of the sale by a 
letter of advice and an indorsement 
on the bill of lading. D. O. Mills, 
etc., Nat. Bank v. Porter, 73 Cal. 430, 
11 P 698, 15 P 53. 

19. See statutory provisions; and 
Ouachita Nat. Bank v. Weiss, 49 La. 
Ann. 578, 21 S 857. 

[a] In Louisiana, by force of 
statute, when goods are consigned 
to a factor, the factor’s lien or privi- 


in terms and he must make advances or acceptances 
upon the faith of it.28 if 

[§ 100] bbb. Consignment under Special Agree- 
ment. Where the consignment to the factor is made 
in pursuance of an agreement between the principal 
and the factor, and in pursuance of which the fae- 
tor has made advances to the principal on the faith 
of the consignment, the delivery to the carrier of 
the goods consigned to the factor, and with the in- 
tent to comply with the agreement, gives to the fac- 
tor a lien upon the goods from the time of such de- 


lege attaches from the time when 
the bill of lading is placed in the 
mail or in the hands of the carrier. 
Ouachita Nat. Bank v. Weiss, 49 La. 
Ann. 5738, 21 S 857; Funkhouser v. 
Dutcher, 14 La. Ann. 494. 

20. Rosenbaum v. Hayes, 5 N. D. 
476, 67 NW 9651. , 

[a] A delivery of property to a 
carrier by the owner, to be Shipped 
to another point not the place of 
business of the factor, and the taking 
by the owner from the carrier of a 
bill of lading in the name of such 
factor and forwarding it to him are 
not conclusive on the question of 
the intent of the owner to deliver 
possession to the factor, so as to 
entitle the latter to a lien on the 
property, where there are other facts 
in the case tending to show that it 
was not the purpose of the owner 
to surrender possession to the fac- 
tor, but that the object of shipping 
in the name of the factor was to 
obtain the benefit of a through rate. 
Rosenbaum v. Hayes, 5 N. D. 476, 67 


NW 951. 
21. Oliver v. Moore, 12 MHeisk. 
(Tenn.) 482; Woodruff v. Nashville, 


etc., R. Co., 2 Head (Tenn.) 87. 

22.. U. S.—Burritt v. Rench, 4 F, 
Cas. No. 2,201, 4 McLean 325. 

La.—Lambeth v. Turnbull, 5 Rob. 
264, 30 AmD 536. 

Md.—Hall v. Hinks, 21 Md. 406. 

Mo.—Valle v. Cerre, 36 Mo. 575, 
88 AmD 161. 

N. Y.—Heard v. Brewer, 4 Daly 
136; Holbrook v. Wight, 24 Wend. 
169, 35 AmD 607, 

N. D.—Rosenbaum v. Hayes, 5 N. 
D. 476, 67 NW 951. 

Oh,—Jordan v. James, 5 Oh. 88. 

Vt.—Davis v. Bradley, 28 Vt. 118, 
65 AmD 226. 


Eng.—Bryans v. Nix, 4 M. & W. 
775, 150 Reprint 1634. 
{a] Dlustration—A factor mak- 


ing advances on goods shipped on 
the faith of a bill of lading has a 
permanent lien for reimbursement, 
and may maintain an action against 
the carrier for the loss of the goods, 
notwithstanding a compromise be- 
tween the carrier and the owner, 
Burritt v. Rench, 4 F. Cas. No. 2,201, 
4 McLean 325. 

[b] Although the advance is not 
simultaneous with the possession, 
the privilege, if made on the prom- 
ise of a consignment, attaches as 
soon as possession is acquired, in 
pursuance of the antecedent promise, 
and is effective where adverse rights. 
are not in the meantime acquired. 
Campbell v. Penn, 7. La. Ann. 
371. 

23. Davis v. Bradley, 28 Vt. 118, 
65 AmD 226. . 
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livery ;24 and it has been held that, in such a case, 
nel notifying the factor of the consignment is 
sufficient, as between him and the principal, al- 
though the principal retains the bill of lading.?® A 
mere agreement to ship the goods, however, without 
an actual shipment, will not give the factor a lien 
thereon,”® 

Equitable lien. It has been held that an equitable 
lien may, arise for advances without possession 
where the advances are made on an agreement to 
consign, although the goods are not shipped to the 
factor;27 but on the other hand it has been held 
that, although the parties attempt in good faith to 
create a lien by agreement, which fails because pos- 
session of the property remains in the principal, an 
equitable lien will not arise.?® 

[§ 101] (7) Priority of Lien—(a) In General. 
A factor’s lien for advances is superior to the equi- 
table claims of third persons to the goods, of which 
claims the factor had no notice at the time the len 
was acquired.2® So after the lien has attached, it is 
superior to the claim of the principal’s vendor, who 
has not received the price of his goods;*° to the 
claim of a subsequent purchaser or assignee from 
the principal,?! especially where the purchaser or 
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assignee has notice of the factor’s lien, at the time 
of the sale or assignment;*? to the claim of the fac- 
tor’s vendee to whom the goods have not been 
delivered ;*3 to the claim of a subsequent bona fide 
holder of the bill of lading;** to the claim of a per- 
son who has made advances to the principal and to 
whom the factor is instructed to transmit the pro- 
ceeds, but of whose advancements the factor has no 
notice;?> to the claim of one who makes advances 
without receiving the bill of lading;?° and, under 
some statutes, to the claim of a purchaser, within 
a limited time, from the person to whom the factor 
had sold.37 Under some statutes the factor is re- 
garded as a privileged creditor whose lien is supe- 
rior to all privileges except those for wages and 
rents;°8 and this privilege or preference is not af- 
fected by a respite granted to the consignor by a 
majority of his ereditors.*® 

Second factor. A factor’s lien is superior to the 
claim of a second factor, with notice, to whom a 
part of the goods are consigned in violation of the 
original contract ;*° but the second factor has pri- 
ority, where the property or collateral security is 
transferred to him by the first factor.*4 

Factor’s lien inferior. It is well settled that the 


24. U. S.—Nesmith v. Dyeing,,N. H. 318; Bryans vy. Nix, 4 M. &,factor’s lien. Terry v. Bamberger, 23 
ete, Co,, 18 F..Cas. No. 10,124, 91) W. 775, 150 Reprint. 1634. F. Cas. No. 138,837, 44 Conn. 558. 
Curt. 130. 27. Triest v. Noval, 32 Misc. 386, 82. Byrd v. johnson, 38 Ga. 113. 


Colo.—Nisbet v. Siegel-Campion 


66 NYS 717; James Freeman Brown 


And see cases supra note 31 


Live Stock Co., 21 Colo. A. 494, 123|Co. v. Harris, 88 S. C. 558, 70 SH 33. Harrison v. Mora, 150 Pa. 481, 

P 110 [writ of error dism 53 Colo. | 802. 24 A 705. 

Soo LL, °P 624]: 28. Ryttenberg v. Schefer, 131 34. Wolf v. Smythe, 30 F. Cas. 
Ga.—Hardeman v. De Vaughn, 49]| Fed. 313. No. 17,928, 7 Biss. 365; Man v. Shiff- 

Ga. 5965 Hhiott ov. Cox, 48 .Ga. 39; 29, Ark.—May v. McGaughey, §0|ner, 2 Hast 523, 102 Reprint 469. 

Wade v. Hamilton, 30 Ga. 450. Ark. 357, 80 SW 417. 35. Hollins v. Hubbard, 165 N. Y. 
Md.—Ruhl v. Corner, 63 Md. 179. Ga. —Clark v. Dobbins, 52 Ga. 656; | 534, 59 NE 3817 [aff 38 App. Div. 629, 


Miss.—Bonner vy. Marsh, 18 Miss. 
376, 48 AmD 754. 

Mo.—Valle v. Cerre, 36 Mo, 575, 
88 AmD 161. 

N. Y.—Bailey v. Hudson River R. 


Co., 49 N. Y. 70; Heard v. Brewer, 
4 Daly 1386; Grosvenor v. Phillips, 
2 ‘Hill 147; 24 


Holbrook v. Wight, 
Wend. 169, 35 AmD 607. 

N. D.—Rosenbaum v. Hayes, 5 N. 
D. 476, 67 NW 951. 
oe tad tala v. Wessel, 30 Oh. St. 

Vt.—Davis v. Bradley, 28 Vt. 118, 
65 AmD 226. 

Eng.—Stevens v. Biller, 25 Ch. D. 
81; Anderson v. Clark, 2 Bing. 20, 
9 ECL 4638, 180 Reprint 211; Bryan 
ieee 4 M. & W. 775, 150 Reprint 

[a] Intent of delivery.—The de- 
livery to the carrier must be made 
with the intent to comply with the 
agreement and with the intent to 
pass a special property to the factor. 
Rosenbaum v. Hayes, 5 N. D. 476, 
67 NW 951. 

[b] Lien for general balance.—As 
to the question whether a factor can 
claim a lien for a general balance 
where the consignment is made to 
him under a special agreement, and 
the goods are attached in transitu 
by creditors of the principal, it has 
been said: ‘‘Whether or not the given 
consignment is to be considered as 
made to cover a general balance of 
account, will depend upon the spe- 
cial arrangements, agreement, and 
understanding of the frarties; but 
where such an arrangement exists, 
and the consignment is made in pur- 
suance. of it, and there is nothing 
else in the case which is inconsistent 
with the hypothesis, the case would 
be governed by the same principle, 
and a delivery to the carrier will he 
considered as constructive delivery to 
the consignee.” Valle v. Cerre, 36 
Mo. 575, 588, 88 AmD 161. 

25. Hodges v. Kimball, 49 Iowa 
577, 31 AmR 158. 

26. Desha vy. Pope, 6 Ala. 690, 41 
AmD 76; Caldwell v. Wentworth, 16 


Hardeman v. De Vaughn, 49 Ga. 596. 
Md.—Hall v. Hinks, 21 Md. 406. 


Miss.—Hernandez v. Aaron, 73 
Miss. 434, 16 S 910. 

Mo.—Archer v. McMechan, 21 Mo. 
43. 


N. Y.—wWilliams v. Tilt, 36 N. Y. 
319; Dows v. Greene, 16 Barb. 72 [aff 
24 N. Y. 638]. 

[a] Gandlord’s lien.—Where cot- 
ton upon which there is a landlord’s 
lien, of whieh the factor has no 
notice, is saipped by the tenant with 
the consent of the landlord, the fac- 
tor has a lien thereon for advances 
superior to that of the landlord. 
May v. McGaughey, 60 Ark. 357, 30 
SW 417. 

30. Levering v. Clark, 22 La. Ann. 
376; Laughlin v. Ganahl, 11 Rob. 
(La.) 140; Rawis v. Deshler, 4 Abb. 
Dec .CNSSY.) 12,53 9 Keyes. “5i2nes 
Transer; VA. 91. > ‘But see Patten Vv. 
Thompson, 5 M. & S. 350, 105 Reprint 
1079 (holding that an unpaid vendor 
may stop in transitu goods sent by 
the purchaser to his factor, both be- 
ing insolvent, although the bill of 
lading is in the hands of the factor 
and. there is a running account be- 
tween him and the purchaser). 

31. U. S.—New York Fourth Nat. 
Bank v. American Mills Co., 137 U. 8. 
234, 11 SCt 52, 34 L. ed. 65 5: De Wolf 
v. Howland, 7 F. Cas. No. 3,852, 2 
Paine 356; Terry v. Bamberger, 23 
F. Cas. No. 13,8387, 44 Conn, 558. 

Colo.—Nisbet v. Siegel-Campion 
Live Stock Co., 21 Colo. A. 494, 123 
P 110 [writ of error dism 53 Colo. 
333, 125 P 524]. 

Ga.—Daniel v. Swift, 54 Ga. 113; 
Byrd v. Johnson, 38 Ga. 113. 

Ill.—EHaton v. Truesdail, 52 [1]. 307; 
Nelson v. Chicago, etc., R. Co., 
Till. A. 180. 
aa et v. Stewart, 3 T. B. Mon. 


Y.—Dows v. Greene, 16 Barb. 
72 raft 24 N. Y. 638]. 
Oh.—Jordan vy. James, 5 Oh, 88. 
[a] An assignee in insolvency of 
the principal, like a purchaser from 
the principal, takes subject to the 


56 NYS 711]; Reynolds v. Davis, 12 
N.Y. Super. 611, 2 AbbPr 1638. 

36. St. Louis Exch. Bank vy. Rice, 
107 Mass. 37, 9 AmR lt. 

[a] Dlustration—One who has 
made advances to a consignor by 
cashing a draft drawn by the con- 
signor upon the factor, stated to be 
drawn against the consignment, but 
who did not, at the time of cashing 
the draft, receive the bill of lading 
for the consignment, is not in a po- 
sition to dispute the right of a factor 
after the receipt of the goods to ap- 
ply the proceeds to the settlement of 
the accounts between himself and the 
consignor; and this although the fac- 
tor had premised the consignor that 
he would accept the draft drawn 
against the consignment, and this 
promise had been communicated ae 
the person cashing the draft. 
Louis Exch. Bank vy. Rice,’ 107 Mace, 


Bil, 269 =e AIR © ak: 

57. Beyer v. Bush, 50 Ala. 19. 

[a] In Alabama.—Under Rey. Code 
(1857) §§ 1164, 1167, a lien for the 
purchase vrice of cotton was pro- 
vided for factors in the city of Mo- 
bile, selling cotton in accordance with 
a custom of. that market by which, on 
sales considered as cash sales, the 
purchaser or his agent was allowed 
a reasonable time to examine, re- 
weigh, or resample cotton before 
paying for it, and such a lien was 
paramount to the rights of one who 
bought from such purchaser or his 
agent within fifteen days from the 
delivery of the cotton to the latter. 
Beyer v. Bush, 50 Ala 19. 

38. Ott v. His Creditors, 127 La. 
827, 54 S 44. 

39. Ott v. His Creditors, 127 La. 
827, 54 S 44. 

. Triest y. Noval, 32 Misc. 386, 
66 NYS 717. 


41. Walmsley v. Resweber, 105 La. 
5225/30 S) bs . 
[a] Transfer of security.—(1) A 


factor to whom a principal has de- 
livered notes, to secure him for ad- 
vances, subordinates his own rights 
under the notes and mortgage in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page -and note number. 


« 


§§ 101-103] | 


faetor’s lien is subordinate either to an outstanding 
legal title or to a paramount equity of which the 
factor has notice before his lien attaches by virtue 
Thus it has been held tiat a 
factor cannot.claim a lien upon the goods as against 
a person who has made advances upon the bill of 
lading and to whom has been transferred the bill,+* 
It is also inferior to 
the claim of the government for taxes due from the 


of his possession.* 


or duplicate bill, of lading.*4 


principal upon the goods.*® 
[§ 102] 


favor of a second factor making ad- 
vances to the same principal, by 
transferring to him the notes, with 
the maker’s consent, to be held as 
collateral security until the latter’s 
advances are satisfied, at which time 
they are to be returned to the first 
holder. Walmsley v. Resweber, 105 
Laa,, 622,30: S 5....(2) The notes), un- 
der such an arrangement pass with 
their mortgage to the second factor, 
and his mortgage rights are unaf- 
fected by the fact that the transfer 
of the notes is made after their ma- 
turity and that the accounts between 
the first factor and the common 
debtor are subsequently settled and 
paid. Walmsley v. Resweber, supra. 

42. U. S.—Cordell v. Hall, 34 Fed. 
866 [aff 142 U. S.. 116, 12 SCt 154, 
35 L. ed. 956]. 

Ala.—Baker v. American Agricul- 
tural Chemical Co., 201 Ala. 328, 77 


S 866; Barnett v. Warren, 82 Ala. 
557, 2. S 457. 
Ga.—Branch v. Du Bose, 55 Ga. 


21. 

Ill.—Darlington vy. Chamberlin, 120 
Ill. 585, 12 NE 78; Eaton v. Trues- 
dail, 52 Ill. 307. 

La.—Phillips v. Feliciana Cotton 
Oil Co.; 48 La. Ann. 404, 19 S 258. 

N. Y.—Brown v. Combs, 63 N. Y. 
598. 

Tex.—Frost v.\ Deutsch, 
JS). 

Eng.—Weymouth v. Boyer, 1 Ves. 
Jr. 416, 30 Reprint 414. 

{a] Mlustration.—Where a person 
who has made advances on growing 
crops consigns them, ‘in his own 
name, to factors with instructions to 
sell for his account, he is entitled to 
the avails to the extent of his ‘ad- 
vances, and the factors cannot hold 
them as against him under a prior 
agreement, under which the grower 
had agreed to forward the crops to 
them and to allow them to deduct 
from the proceeds the advances made 
by them. Brown v. Combs, 63 N. Y. 
598. 

43. 


13 SW 


U. S—Means y. Randall Bank, 
146. U. S.. 620,13 SCt 186, 36 L. ed. 
1107; Lee v. Bowen, 15 F. Cas. No. 
8,183, 5 Biss. 154; Ryberg v. Snell, 
21 F Cas. No. 12,189, 2 Wash. C. Cc: 
294. 
29 FiL~_Seckel vy. York Nat. Bank, 57 
Til A. 11079; .disher _ vy. Shenandoah 
First Nat. Bank, 37 Il. A. go9. : 
Mass.—Allen vy. Williams, 12 “Picks 
PME 
—Davenport Nat. Bank v. Ho- 
oF te Mo. 145, 100 AmD 363. 


meyer, ) 
N. Y.—Cincinnati First Nat. Bank 
y. Kelly, 57 N. Y. 34; Rochester Bank 


4 N. Y. 497, 55 AmD 290, 


vy. Jones : 
j German Security 


Barc OLnes | V 
Bank, 87 Pa. * 

[a]. Application of rule.—Where a 
consignor, indebted to a consignee, 
agrees to give him a prior security 
upon property to be shipped, the 
consignee has a good lien as against 
the consignor, but not as against a 
bona fide pledgee of the bill of lad- 
ing for value under a pledge made 
prior to the delivery of the property. 


Chicago *Mar. Bank v. Wright, 48 
N. Y. 1 [aff 46 Barb. 45]. 
44, Batavia First Nat. Bank v. 


(b) Creditors of Principal. 
cipal cannot by drawing on the factor in favor of 
another creditor prefer the latter’s claim;*® and 
where the factor’s lien has properly attached, it 1s 
superior to the elaim of a creditor of the principal, 


FACTORS 


[§ 103] 
General. 


(8) 
The prin- 


Hee, 109 NY YY.) 120;' 26-(NB 37,7) 4 
AmSR 431, 
{a] Lllustration. — A principal 


drew against his consignment on the 
factor, with whom his account was 
overdrawn, and transferred the prop- 
erty by assignment of the ‘dupli- 
eate” bill of lading to the bank which 
discounted the drafts, and the fac- 
tor refused to accept the draft, but 
afterward received the property from 
the carrier on the “original” bill of 
lading; it was held that the factor 
had no right to apply the property 
or its proceeds in discharge of the 
principal’s liability to him arising 
from other transactions, ‘and that the 
bank had acquired title to the con- 
signment to the extent of the draft 
discounted on Security thereof. Ba- 
tavia First Nat. Bank v. Ege, 109 
N. Y. 120, 16 NE 317, 4 AmSR 481. 

{b] In Louisiana where a shipper 
has shipped goods to his factor in 
the usual course of business, and has 
sent forward with the shipment or 
by mail one of the bills of lading 
consigning the goods to him, the 
shipper cannot destroy the lien and 
privilege that the factor and con- 
signee will have for advances upon 
the goods under Civ. Code art 3214, 
by transferring other bills of lad- 
ing to secure other debts. Funk- 
houser v. Dutcher, 14 La. Ann. 494. 

45. Atty.-Gen. v. Trueman, 11 M. 
& W. 694, 152 Reprint 983; Atty.-Gen. 
v. Walmsley, 12 & Ww. 179, 152 
Reprint 1160. = 

46. Johnson v. Clark, 20 Ind. A. 
247, 50 NE 762. 

47. U. S.—New York Fourth Nat. 
Bank v. American Mills Co., 29 Fed. 
Glieitat 131 we Se Zot, Lhe Ct 2,734 
L. ed. 655]; Nesmith vy. Dyeing, etc., 
Gol vis) tec. Cas. No. 10.1245 1 Curt: 
130 


Colo.—Nisbet v. Siegel-Campion 
Live Stock Co., 21 Colo. A. 494, 123 
P 110 [writ of error dism 53 Colo. 
338, 125 P 524). 

Ga.—Burrus v. Kyle, 56 Ga. 24; 
Printup v. Johnson, 19 Ga. 73. 

Tll.—Peters vy. Elliott, 78 Ill. 321; 
Eaton v. Truesdail, 52 Ill. 307; Winne 
vy. Hammond, 37 Ill. 99.° 

La.—Maxen vy. Landrum, 21 La, 
Ann. 366; Lambeth v. Turnbull, 5 
Rob. 264, 39 AmD 536; Park v. Por- 
ter, 2 Rob. 342; Hundley v. Spencer, 
1 Rob. 209; Skillman y. Bethany, 2 
Mart. N. S. 104; McNeill v. Glass, 
1 Mart. N. S. 261; Canfield v. Mc- 
Laughlin, 9 Mart. 303; Kirkman v. 
Hamilton, 9 Mart. 297. 

Me.—White Mountain Bank ev. 
West, 46 Me. 15; Sewall v. Nichols, 
34 Me. 5&2. 

Mo.—Lewis v. Mason, 94 Mo. 551, 
5 SW 911, 8 SW 735. 

N. Y¥.—Brownell v. Carnley.- 10 
N. Y. Super. 9; Grosvenor v. Phillips, 


2 Hill 147. : 
N. C.—Garrison v. Vermont Mills, 


154 N. Cc. 1, 69 SE 743, 31 LRANS 
450 [mod 152 N. C. 6438, 68 SH 
142]. 


Pa.—Harrison v. Mora, 150 Pa. 481, 
24 A 705: Baugh v. Kirkpatrick, 54 
Pa. 84, 983 AmD 675; Stevenson v. 
Pembertcen, 1 Dall. 3, 1 L. ed. 11. 

[a] Where a factor is advised of 
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who subsequently levies an attachment or execution 
on the goods;*" but the factor must have acquired 
possession of the goods or bill of lading before the 
creditor levied his attachment’ or execution, other- 
wise his len will not be entitled to priority.48 Un- 
der some statutes a factor cannot claim a lien for a 
general balance of account against the owner, over 
an attaching ereditor.*® 


Waiver or Loss of Lien—(a) In 


Where the lien of the factor has once 
attached it cannot, as a general rule, be defeated or 
affected by the principal or a third person without 
the consent of the factor.®° 
by express terms or necessary implication;>! and is 
not waived, in the absence of fraud, by holding out 


It may be waived only 


successive shipments, for each of 
which a draft is drawn on him, the 
balance of the first shipment in his 
hands will secure the second draft 
in preference to an attaching credi- 
tor. Price v. Bradford, 4 La. 35. 
[b] Recording lien.—In Louisiana 
> lien must be recorded as _ re- 
quired for all mortgage and privi- 
leges by.Const. § 123 and Rev. St. 
§ 3039; otherwise it has no priority 
over a creditor seizing by judgment 
before such record. Loeb v. Blum, 
25 La. Ann, 232. 
Priorities between attachments and 
prom ens rreyea generally see 
achments 47-589; Executions 
§§ 355-363. ee 
48. Desha v. Pope, 6 Ala. 690, 41 
AmD 76; Hodges v. Kimball, 49 lowa 
577, 31 AmR 158; Delop v. Windsor, 
26 La. Ann. 185; Magoun y. Davis, 8 
La. Ann. 315; Wilson v. Smith, 12 La. 
375; Hyde v. Smith, 12 La. 144; Lee 
v. Davis, 3 La. 561; Woolsey v. Cenas, 


Mart. (la.) 26; Baker v. Fuller, 21 
Pick. (Mass.) 318. 
[a] Execution takes priority when 


it is in the sheriff’s hands before the 
bill of lading is in the factor’s hands. 
(igen v. Pope, 6 Ala. 690, 41 AmD 

{[b] Merely placing grain on board 
the cars consigned to a commission 
merchant under an agreement that he 
is to sell it and apply the proceeds to 
repay advances previously made does 
not give to the consignee priority 
over a creditor levying an attach- 
ment before.the shipping receipts are 


forwarded. Hodges v. Kimball, 49 
Iowa 577, 31 AmR 158. 
{c] In Louisiana, (1) although 


Civ. Code § 3247 gives a privilege 
to the factor superior to the attach- 
ing creditors. of the principal for 
any balance due to him, provided he 
has obtained possession or received a 
bill of lading, the language of the 
article plainly implies that until the 
goods have actually reached the pos- 
session of the factor they are sub- 
ject to attachment by the creditors 
of the principal, provided actual pos- 
session of them can be obtained; but 
when the goods are so seized the 
seizure is subject to the rights of 
the factor to establish his right to 
the proceeds contradictorily with the 
attaching creditors. Chaffraix  v. 
Harper, 26 La. Ann. 22. (2) A draft 
on a commission merchant for a sum 
“as an advance on my crop of cot- 
ton,” without advice of actual or 
intended shipment at any particular 
period, is not such a letter of ad- 
vice as, under Civ. Code art 3214, 
gives the accepter a privilege over 
a creditor who attaches before the 


cotton comes into his hands. Bald- 
win v. Bracy, 1 La. 359. 
49. Gray v. Bledsoe, 13 La. 489 


(construing Code art 3214). 

50. Heffner v. Gwynne-Treadwell 
Cotton Co., 160 Fed. 635, 639, 87 CCA 
606; Meany v. Head, 16 F. Cas. No. 
9,379, 1 Mason 319; Bard -v. Stewart, 
3 T. B. Mon. (Ky.) 72; Bowker v. 
Connolly, 17 La. Ann. 12; Grieff v. 
Coweuill, 2 Disn. (Oh.) 58. 

51. U. S.—De Wolf v. Howland, 7 
F, Cas. No. 3,852, 2 Paine 256. 


® 
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the principal as owner,®? or by a failing to assert the 
lien when there is no duty to do so;? nor is it 
affected by the death of the principal.®* But the 
factor may himself waive or lose the lien by any act 
or claim on his part which is inconsistent with its 
continuance,®> as where, when a demand is made 
upon him by his principal for the goods, he refuses 
to deliver possession and assigns other reasons than 
his right to a lien upon the goods as the ground for 
his refusal;°* or where he wrongfully sells the 
goods;5? and if he makes such sale without collect- 
ing the price equity will not give him a lien as 
against general creditors on other property pur- 
chased by him for the principal.®* Where the factor 
assents to a conveyance of the goods by his prin- 
cipal, without claiming his lien for a general bal- 
ance, he is estopped to assert such lien as against 
the purchaser ;°® but he is not estopped to claim 
a lien for advances made upon the consignment, by 
his mere failure to inform the purchaser from the 
principal that such advances had been made, at the 
time when the purchaser deposited the receipts for 
the goods with him and directed that they should 
be sold on his account.®® An assignment of the lien 


Mich.—Stebbins | v. 46 [a] 


FACTORS 


Tllustration.—Where the fac- 


[§§ 103-105 


after proceedings to enforce it are begun and the 
rights of the parties are fixed does not destroy it, 
for it is merged in the suit.®+ 

[§ 104] (b) Contract Inconsistent with Lien. 
For the same reason that a factor acquires no lien 
where he receives the goods under an agreement 
inconsistent with the existence of a lien in his 
favor ®2 he waives his lien where he enters into a 
contract, expréss or implied, with his principal in- 
consistent with the continued existence of the 
lien,*? as where he extends the time of payment 
beyond the period when the lien would naturally 
terminate,** or accepts other security for the debt 
with an intention to rely upon it exelusively,® or 
agrees to look to the personal responsibility of the 
prinecipal.® \ 

[§ 105] (c) Surrender of Possession. As the 
existence of the lien is dependent upon the posses- 
sion of the factor,®’ he waives his lien by voluntarily 
parting with the possession of the property whereby 


he loses control of it;®* and the lien is not revived © 


by his accidentally regaining possession of the prop- 
erty ;°° but if thereafter the property is again placed 
in the hands of the factor as such, his lien will again 


66. Rosenbaum y. Hayes, 10 N. D. 


Walker, 

Mich. 5, 8 NW 521. 

Mo.—Parker y. Thompson, 120 Mo. 
12, 25 SW 346. 

N. Y.—Hollins v. Hubbard, 165 
N. Y. 534, 59 NE 317 [aff 38 App. 
Div. 629, 56 NYS 711]; Mutual Re- 
demption Bank v. Sturgis, 22 N. Y. 
Super. 660. 

; N. D.—Rosenbaum vy. 

N. D. 461, 79 NW _ 987. 

[a] Acts not amounting to waiver. 
—(1) A factor having a lien on the 
goods of his principal beyond their 
value does not lose his lien when 
the goods are attached by a creditor 
of the principal by certifying in good 
faith that he holds no goods for the 
benefit of the principal. Mutual Re- 
demption Bank y. Sturgis, 22 N. Y. 
Super. 660. (2) In an action to en- 
force a factor’s lien an amendment 
of the complaint asserting plaintiff's 
ownership of the goods, which is of- 
fered but afterward withdrawn by 
plaintiff and disallowed by the court, 
is not a waiver of the lien. Rosen- 
baum v. Hayes, 8 N. D. 461, 79 NW 987. 

{b] Drawing on the principal for 
advances is not to be considered, even 
after the acceptance of the bill, as a 
waiver by a factor of his lien. De 
Wolf v. Howland, 7 F. Cas. No, 3,852, 
2 Paine 356. 

52. Seymour v. Hoadley, 9 Conn. 
418. 
53. Hollins v. Hubbard, 165 N. Y. 
534, 59 NE 317 [aff 38 App. Div. 629, 
56 NYS 711]. 

54. Martin v. Curd, 1 Bush (Ky.) 
327; Allen v. Nettles, 39 La, Ann. 788, 
2 S 602; Knapp v. Alvord, 10 Paige 
(N. Y.) 205, 40 AmD 241. 

[a] The factor may hold the 
goods after the death of the princi- 
pal, as against the representative of 
the principal until his claim is paid. 
Martin v. Curd, 1 Bush (Ky.) 327. 

55. Lehmann vy. Schmidt, 87 Cal. 
Poy 2a seek l: 

56. Lehmann v. Schmidt, 87 Cal. 
15, 25 P 161; Winter v. Coit, 7 N. Y¥. 
288, 57 AmD 522; Holbrook v. Wight, 
94 Wend. (N. Y.) 169, 35 AmD 607; 
McPherson v. Neuffer, 45 S. C. L. 267. 

57. Hillman v. New York State 
Steel Co., 231 Fed. 936, 146 CCA 132; 
Ermeling vy. Gibson Canning Co., 105 
Tll, A. 196; Walker v. Dubuque Fruit, 
ete., Co., 113 Iowa 428, 87 NW 614, 
53 LRA 775; Walker v. Dubuque 
Fruit, etc., Co., 106 Iowa 245, 76 NW 
673; Houghton v..Matthews, 3 B. & 
P. 485, 127 Reprint 263. 

58. Hillman v. New York State 
Steel Co., 231 Fed. 936, 146 CCA 132. 


Hayes, 8 


tors of a steel company, who have a 
lien for their advances on the ore 
mined by the company, sell some of 
the ore to another company, from 
which they also buy.a different kind 
of ore, on behalf of the steel com- 
pany, so that, when receivers are ap- 
pointed for the steel company, the 
other company sets off.its claim for 
ore sold by it against its liability 
for the ore purchased, equity will not 
give the factors a lien on the ore 
purchased as against general credi- 
tors, since their only contractual lien 
is on the ore mined, and if they lose 
that lien by the sale and purchase, 
it is their own act. Hillman v. New 
York State Steel Co., 231 Fed. 936, 
146 CCA 132. 

Stevens v. Robbins, 12 Mass. 


Daniel v. Swift, 54 Ga, 113. 
61. Rosenbaum v. Hayes, 10 N. D. 
310, 86 NW 973. 

62. See supra § 89. 

63. Sawyer v. Lorillard, 48 Ala. 
332; Bryce v. Brooks, 26 Wend. 
(N. Y.) 367; Rosenbaum v. Hayes, 10 
N. D. 311, 86 NW 973; Cowell v. 
Sua BOR 16 Ves. Jr. 275; 33 Reprint 
8 


[a] TDlustration.—A factor loses 
his lien where he enters into a spe- 
cial contract for a particular mode o 
payment. Cowell v. Simpson, 16 Ves. 
Jr. 275, 33 Reprint 989. 

64. Rosenbaum v. Hayes, 10 N. D. 
311, 86 NW 973. 

65. Darlington vy. Chamberlain, 20 
Tll, A. 448; Bryce v. Brooks, 26 Wend. 
(N. Y.) 867; Rosenbaum vy. Hayes, 
10 N. D. 311, 86 NW 973. 

[a] Dlustrations.—(1) The taking 
of a judgment note by a factor for 
advances on previous consignments, 
without relying on his right to re- 
tain the amount of such advances out 
of the proceeds of goods subse- 
quently shipped to him, is a waiver 
of his lien on such proceeds for such 
advances. Darlington v. Chamber- 


lain, 20 Ill. A. 443 [aff 120 Il]. 585, | 


12 NU 78]. (2) Where a purchasing 
factor has transmitted two distinct 
orders for goods, and on the arrival 
of the first parcel delivers an invoice 
of the same to his principal and ac- 
cepts his draft for the amount 
thereof, payable at a future day, he 
thereby waives his lien, which other- 
wise would exist on the first parcel, 
for the price paid or responsibility 
assumed on account of the second 
parcel. Bryce & Rennie vy. Brooks, 
26 Wend. (N. Y.) 367. 


311, 86 NW 973. 

67. See supra § 96. 

68. U. S.—Matthews v. Menedger, 
16 F. Cas. No. 9,289, 2 McLean 145, 
saat niger ae oe v. Lorillard, 48 Ala. 

Ga.—Willingham vy. Rushing, 105 
Ga. 72, 31 SE 130. 

Ill.—EHrmeling v. Gibson Canning 
Co;,eLOD Tuy eAG 196. 

lowa.—M. M. Walker Co. v. Du- 
buque Fruit, etc., Co., 106 Iowa 245, 
76 NW 678. 

Ky.—Bard v. Stewart, 3 T.B. Mon.72. 

Md.—Rowland y. Dolby, 100 Ma. 
272, 59 A 666, 3 AnnCas 6438. 

Mass.—Holly v. Huggeford, 8 Pick. 
73, 19 AmD 3038. 

Mo.—Archer v. McMechan, 21 Mo. 
43; Pallen v. Bogy, 78 Mo. A. 88. 

N. Y.—Sharp v. Whipple, 14 N. Y. 
Super, 557. 

N. C.—Garrison v. Vermont Mills, 
154_N. C.. 1, 69 SE 743 [mod 152 
N. C..648, 68 SH 142]. 

N. D.—Coverdell v. Erickson, 39 
N. D. 579, 168 NW 367, 369; Rosen- 
baum v. Hayes, 8 N. D. 461, 79 NW 987. 

W. Va.—Barnes Safe, Co} 5a 
Bloch Bros. Tohacco Co., . 
158, 18 SE 482, 45 AmSR 846, 
LRANS 850. 

Eng.—Kruger v. Wilcox, Ambl. 252, 
27 Reprint 168, Dick. 269, 21 Reprint 
272, 1 Ld. Ken, 32, 96 Reprint 905; 
Bligh v. Davies, 28 Beav. 211, 54 Re- 
print 346; Houghton y. Matthews, 3 
B. & P. 485, 127 Reprint 263; Fox- 
croft v, Devonshire, 2 Burr. 936, 97 
Reprint 638; Lickbarrow v. Mason, 
6 East 27 note a, 102 Reprint 1192; 
Walker y. Birch, 6 T. R. 262, 101 
Reprint 541. Y 

{a] Tlustration.—Where the fac- 
tor places the goods in a warehouse 
and delivers the receipt to his prin- 
cipal, he has no lien. Rowland v. 
Dolby, 100 Md. 272, 59 A 666, 3 Ann 
Cas 648. 

[b] Shipping the goods on the 
principal’s account and at his risk is 
a waiver of the factor’s lien. Sweet 
v. Pym, 1 East 4, 102 Reprint 2. 5 

{c] Knowingly permitting the 
Owner to take the property in his 
possession for several weeks and 
treat it as his own and in his own 
interest and largely denude it of 
value and ship a portion of it in his 
own name raises a conclusive pre- 
pumption pa the factor’s lien was 

st: osenbaum y. Hayes, 8 7 A 
#8). ae NG 987. ‘i Bote 

s ale v. Barrett, 26 Ill. 1 
AmD 367. ‘ ea 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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attach."® He does not lose his lien, however, where 
he is wrongfully deprived of possession of the prop- 
erty,” or where he delivers possession of it under 
a special agreement whereby he retains control of 
it.7?. Where the goods are sold and the factor sur- 
renders possession to the purchaser, he loses his 
lien directly upon the goods, but it still attaches to 
the proceeds in his hands or the securities taken 
therefor.7* 

[§ 106} (d) By Misconduct. A factor may lose 
his lien by his fraud, negligence, or misconduct in 
the transaction of his principal’s business,’4 as 
where he wrongfully pledges the goods,’® or suffers 
them to be attached,’* or wrongfully fails or refuses 
to render an account.7? : 

[§ 107] (9) Discharge of Lien. The payment 78 
or tender ’® by the principal to the factor of the 

-amount of his charges for advances, ete., will dis- 
charge the factor’s lien. 

[§ 108] (16) Enforcement and Preservation of 
Lien. As a general rule the factor may enforce his 
len by retaining the property, proceeds, or securi- 
ties until the charges, commissions, ete., for which 
his lien exists are paid;®° and if the goods are sold, 
he may apply the proceeds to the payment of his 
claims.*+ If the principal or his assignee demands 
the property, he must first satisfy the factor’s lien 
thereon for advances, disbursements, etc.,8? and this 


70. Rosenbaum y. Hayes, 8 N. D.,| factor, 
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rule applies to creditors of the principal.8? By way 
of preserving his lien, the factor may sue to regain 
possession of the property when he has been wrong- 
fully deprived thereof,’* or to recover its value;® 
or under some statutes, in case of the death of the 
principal, may file an affidavit as required by stat- 
ute.8®6 Where the factor stipulates that the title to 
the goods shall be in him as security for the money 
advanced, he may maintain replevin against the 
principal, his representative or creditors, for such 
of the goods as can be identified.87 

Sale. As a general rule if the principal fails to 
satisfy the lien within a reasonable time or upon a 
reasonable demand, the factor may sell, in the usual 
course of trade, enough of the property to satisfy 
his lien,** unless there is a special contract limiting 
his powers ;*® and the fact that the factor has been 
garnished does not deprive him of his right of selling 
to reimburse himself for advances, since the ereditor 
is by the process only subrogated to the rights of the 
debtor.°° Where the principal transfers the goods 
to a third person subject to the factor’s lien, and 
the factor sells the goods for his advances but the 
proceeds are insufficient to reimburse him, such third 
person is not liable for the deficit where he has done 
nothing which amounts to an assumption of the prin- 
cipal’s debt.®1 


Suit to enforce. <A factor may bring a suit in 


of goods; Unrep. Cas, 187, 22 P 973, 24 P 120, 


461, 79 NW 987. 

71. Winne v. Hammond, 37 Ill. 99; 
Holbrook v. Wight, 24 Wend. (N. Y.) 
169, 35 AmD 607. 

72. Matthews v. Menedger, 16 F. 
Cas. No. 9,289, 2 McLean 145; Ganse- 
ford y. Dutillet, 1 Mart. N. 8. (La.) 
284; Grieff v. Cowguill, 2 Disn. 58, 
13 Oh. Dec. (Reprint) 37. 

[a] A re deposit in the hands 
of a third’ person. does not extin- 
guish the lien. Ganseford v. Dutillet, 


1 Mart. N. S. (La.) 284. 

73. Houghton y. Matthews, 3 B. & 

P. 494, 127 Reprint 263. See also 
enerally supra § $1. 
Sh. y S.—Foerderer v. Trades- 
men’s Nat. Bank, 107 Fed. 219, 46 
CCA 243. 

Tll.—Larminie v. Carley, 114 Il. 


196, 29 NE 3882; Jones v. Marks, 40 
. 313: 
Ath = sxtabeth vy. Turnbull, 5 Rob. 


64, 39 AmD 536. ‘ 
Y Miss.—Cotton v. Hiller, 52 Miss. 


t% x 
N. Y.—Terwilliger v. Beals, 6 Lans. 


4038. 

[a] Violation of instructions.— 
Where a factor employed to purchase 
grain in his own name for future de- 
livery closes out the deal contrary 
to the instructions of his principal, 
and although the principal has ad- 
vanced the required margins, he loses 
his lien on moneys in his hands. 
Jones v. Marks, 40 Ill. 313; Larminie 
v. Carley, 114 Ill. 196, 29 NE 


Dubuque Fruit, etc, 
245, 76 Nw 673; Wolly v. Huggeford, 


ick. (Mass.) 73, 19 AmD 303; 
Saris v. Rogers, 15 Mass. 389; Mc- 
Combie v. Davies, 7 East 5, 103 Re- 

int 3. 

Oe. M. M. Walker Co. v. Dubuque 
Fruit, etc., Co., 106 Iowa 245, 76. NW 
673: Holly v. Huggeford, 8 Pick. 
(Mass.) 73, 19 AmD 303. _ 

. Lehmann v. Schmidt, 87 Cal. 
15, 25 P 161; Terwilliger v. Beals, 
6 Lans. (N. *Y.) 403. : 

7g. Woodruft v. Nashville, etc., R. 
Co., 2 Head (Tenn.) 87. 

79. ichel v. Sawyer, 44 Fed. 845; 
‘Miller v. Price, 4 Cal. Unrep. Cas. 
983, 39 P 781; Cook v. Kelly, 22 N. Y. 
Super. 358. i 

[a] ender to assignee,—Where a 


consigned to him, on which he has a 


lien for charges, makes a valid gen- 


eral assignment for the benefit of his 
ereditors, and delivers such goods 
to his assignee, and they are subse- 
quently seized by the sheriff under 
process against the factor, the as- 
signee is the proper person to whom 
the owner of the gcods should tender 
the charges, in order to acquire a 
right to their possession. Cook v. 
Kelly, 22 N. Y. Super. 358. 

80. U. S.—Jolly v. Blanchard, 13 
F. Cas. No. 7,438, 1 Wash. C. C. 252; 
Meany v. Head, 16 F. Cas, No. 9,379, 
1 Mason 319. 
seen Brad v. Lorillard, 48 Ala. 

2 


La.—Bowker v. Connolly, 17 La. 


Ann. 12. 

N. Y.—Wood y. Orser, 25 N. Y. 
348; -Gihon v. Stanton, 9 N. Y. 
476. 


Wis.—Edgerton v. Michels, 66 Wis. 
124, 26 NW 748, 28 NW 408. 

{a] Sufficient to cover claim.— 
He can retain only sufficient of the 
goods to cover the amount of his 
claim, and must ship the balance in 
accordance with his instructions. 
Jolly y. Blanchard, 13 F. Cas. No. 
7,438, 1 Wash. C. C. 252. 

81. Shaw y. Ferguson, 78 Ind. 547; 
Sheldon v. Raveret, 49 Barb. (N. Y.) 
203; Frost v. Weathersbee, 23 S. C. 
854; Copes vy. Perkins, 6 Tex. 150. 

[a] Application to different debts. 
—Where a principal is indebted to 
his factor by judgment, and also by 
mortgage, for distinct debts, the fac- 
tor is entitled to retain the proceeds 
of the crops in his hands, i 
making any application, until it can 
be ascertained, by a sale of the mort- 
gaged property, whether it will be 
sufficient to pay the mortgage debt; 
and, if it is not, he/may then appiy 
the proceeds of the crops to the un- 
paid balance of the mortgage debt, 
and the residue to the judgment, and 
the right of the factor to make such 
application is not affected by an in- 
termediate assignment by the princi- 
pal of his whole estate for the benefit 
of his creditors. Stewart v. Cochran, 
Sus eich W380: 

Application of proceeds to debt due 
factor generally see supra § 58. 

Proceeds as at he to lien gener- 
ally see supra § 91. 

82. Lehmann vy. Schmidt, 3 Cal. 


without | 


87 Cal. 15, 25. P 161; 

83. Lambeth vy. Turnbull, 5 Rob. 
(La.) 264, 39 AmD 536; Baugh .v. 
ee 54 Pa. 84, 93 AmD 


[a] Illustrations.—(1) A factor’s 
acceptance of a draft on the faith of 
a consignment is an advance on it, 
giving the same privilege under Civ. 
Code art 3214, as an advance in 
money, and ordinary creditors can- 
not take the property from him 
without paying such advance. Lam- 
beth v. Turnbull, 5 Rob. (La.) 264, 
39 AmD 536; Powell v. Aiken, 18 La. 
321; Turpin y. Reynolds, 14 La. 473. 
(2) A creditor of the consignor can- 
not, by foreign attachment, arrest a 
sale of the goods by the factor with- 
out first tendering him the amount of 
his advances. Baugh v. Kirkpatrick, 
54 Pa. 84, 98 AmD 675. y 

84. Sewall v. Nichols, 34 Me. 582; » 
Lewis v. Mason, 94 Mo. 551, 5 SW 
911, 8 SW 735; Valle v. Cerre, 36 Mo. 
575, 88 AmD 161. 


85. Adams vy. Bissell, 28 Barb. 
(N.. Y.) 382. 
86. See statutory provisions. 


[a] Affidavit after qualification of 
representative.—A factor, in order to 
preserve a lien held by him under 
Code § 1977, the principal having 
died, and also his priority in the dis- 
tribution, may make the affidavit re- 
quired by law for its enforcement, 
within twelve months after the quali- 
fication of the representative of the 


estate, provided there is no: levy 
thereon until after the twelve- 
months’ period of exemption from 


suit allowed executors and adminis- 
trators. Moring v. Flanders, 49 Ga. 
594. 


87. Grange Warehouse Assoc. v. 
Owen, 86 Tenn. 355, 7 SW 457. 

88. Whigham v. Fountain, 132 Ga. 
277, 68 SE 1115; Willingham v. Rush- 
ing, 105 Ga. 72, 31 SE 130; Campbell 
v. Redwine, 22 Ga. A. 455, 96 SE 347; 
M. M. Walker Co. v. Dubuque Fruit, 


ete., Co., 113 Iowa 428, 85 NW 614, 
53 LRA 775; Gihon v. Stanton, 9 
ING 476: 


Sale for reimbursement generally 
see supra §§ 40-42. 
» See supra § 40. 
90. White Mountain Bank vy. West, 
46 Me. 15. 
91. Watson vy. Beatty, 10 Pa. Cas. 
108, 138 A 521. 
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equity to enforce his lien for a general balance upon 
the goods, and will be entitled in such a suit to a 
deficiency decree in case the proceeds of the goods 
are insufficient to satisfy his claim;°? and it has been 
held that, where he has a lien upon notes in his 
hands belonging to his principal, he can satisfy his 
lien only by some proceeding recognized by law to 
foreclose his interest and extinguish the title of his 


principal.®* 
[§ 109] 


tract or for a violation of duty.®” 


92. New York Fourth Nat. Bank 
v. American Mills Co. 29 Fed. 611, 30 
Hed;, 420 [aff 1387.U...S. |234, 11, SCt 
52, 34 L. ed. 655]; Whitman v. Hor- 
ton, 46 N. Y. Super. 531 [aff 94 N. Y. 
644]. 23 

[a] Bill of sale by principal.—A 
factor under a del credere commis- 
sion has a lien for all commissions 
and advances to his principal, and 
if these exceed the value of the 
goods, a bill of sale to him by the 
insolvent principal, although perhaps 
technically illegal, will be sustained 
as a foreclosure of the lien. New 
York City Fourth Nat. Bank v. 
American Mills Co., 29 Fed. 611, 30 
Fed. 420 [aff 137 U. S. 234, 11 SCt 
52, 34 L. ed. 655]. 

98. People’s Bank v. Frick Co., 13 
Oki. 179, 73-P 949. y 

94. Damages generally see Dam- 
ages 1 C. J. p 699. : 

95. U. S.—Hamilton y. Cunning- 
ham, 11 F. Cas. No. 5,978, 2 Brock. 
350; Kingston v. Wilson, 14 F. Cas. 
Nox 7,823, .4. Wash. C. C..310; Walker 
WaeSmiths 20s NY), (Cas. No.9 17;086,,. 1 
Wash. C. C. 152, 4 Dall. 389. 

Ill.—Western Union Cold Storage 
Co. v. Winona Produce Co., 197 Ill. 
457, 64 NE 496 [rev 94 Ill. A. 618]. 

Iowa.—Howe v. Sutherland, 39 
Iowa 484. 

La.—Copes vy. Phelps, 24 La. Ann. 


562 

N. H.—Frothingham y. Everton, 12 
INDERED..9299° 

N. J.—Ives v. Freisinger, 70 N. J. 
Ib. 257, 57 A 401. \ 

N. Y.—Carroll v. Sharp, 67 Mise. 
254, 122 NYS 694; Sinnette v. Hod- 
dick, 10 Misc. 586, 31 NYS 453. 

N. C.—Kerr Grain, etc., Co. v. Ma- 
rion Cash Feed Co., 179 N. C. 654, 
103 SE 375. 

Pa.—Brown v. Arrott, 6 Watts & 
Ss. 402. 

fa] Thus (1) the principal can 
recover from his factor damages for 
the latter’s failure to accept a draft 
drawn upon him where the principal 

has paid, or is liable to pay, the 
draft. Kingston v. Wilson, 14 F. Cas. 
Noe 78238, 4. WashacC.. Ci 80. :(2) 
For a violation of an instruction to 
sell for cash, the factor is liable 
for the actual loss sustained by the 
principal through the failure of the 
purchaser to pay. Walker v. Smith, 
290, Cas: No. 17,086, 1, Wash. CC: 
152, 4 Dall. 389. 

[b] Value of goods.—(1) Where, 
as a result of the factor’s violation 
of instructions, the principal’s goods 
are lost, the factor is liable for the 
value of the goods. Copes v. Phelps, 
24 La. Ann. 562. (2) Where a con- 
signment is lost through the factor’s 


Q. Damages **—1. In General. Where 
a factor has violated his instructions or been guilty 
of other acts which render him lable for damages 
to his principal, the latter is entitled to recover the 
actual damages, that is, such damages as will com- 
pensate him for the loss or injury he has sus- 
tained,®> as a natural and proximate result of the 
factor’s acts,?° and the rule of damages is the same 
whether the cause of action is for a breach of con- 
The principal can- 
not recover speculative damages;°* and if no loss or 
injury has been sustained no damages can be re- 
covered,®® or at least only nominal damages. Where 
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the principal waives the tort and sues in assumpsit 
for the proceeds of goods sold, he ean recover only 
the proceeds of the sale,? and damages for not re- 
mitting at a proper time cannot be recovered.? 

For conversion.* 
conversion of the goods, by some authorities the 
measure of damages is held to be the value of the 
goods at the time of the conversion,® and by other 


If the factor’s acts amount toa 


authorities the highest price of the goods up to the 


the conversion.® 


negligence, the measure of damages 
in the absence of proof of a partial 
loss is the entire value of the goods 
or the proceeds of the sale. Brown v. 
Arrott, 6 Watts & S. (Pa.) 402. 

[c] Damaged goods returned.— 
Where a factor returns goods dam- 
aged through his negligence, the 
principal may recover the difference 
between the value of the articles as 
returned and their value undamaged; 
and their value as returned is de- 
termined by the amount they would 
bring at a fair sale in the usual 
course of trade. Ives v. Freisinger. 
FOWIN .. adeeb. (hy Sa tAN 40d 

Compensatory damages generally 
see Damages §§ 68-230. 

96. Lehman vy. Pritchett, 84 Ala 
512, 4 S 601; Gerdon v. Cobb, 4 Ga. 
A. 49, 60 SE 821. 

97. Carroll v. Sharp, 67 Misc. 254, 
122 NYS 694. 

98. Pope v. Barrett, 19 F. Cas. No. 
11,278, 1 Mason 117. 

{a] Thus in an action by a prin- 
cipal against his factor for breach 
of his duty to render a reasonable 
account on demand, the principal can- 
not recover damages for loss of 
profits which would have accrued to 
him if the proceeds of the sale had 
been punctually remitted. Pope v. 
Barrett, 19 F..Cas. No. 11,273, 1 Ma- 
son 117. 


Speculative damages generally see: 


Damages §§ 86-91. 

99. Gordon v. Cobb, 4 Ga. A. 49, 
60 SE 821; Ryder v. Thayer, 3 La. 
Ann, 149; Osburn v. Delafield, 75 Hun 
246, 27 NYS 10; Loeb v. Johnson- 
Salkeld Co., 152 NYS 1046; Faucette 
v. Ludden, 117 N. C..170;.23 SE 173. 

[a] MTlustration.—Where a factor, 
instructed to sell the goods for suffi- 
cient to pay his advances and com- 
missions, sells below such amount 
and draws on the principal for the 
balance, the principal, without hav- 
ing paid the draft, cannot recover 
the difference between the price lim- 
ited and the price received by, the 
factor, as in such. case the principal 
has received no loss by reason of the 
violation of his instructions. Osburn 
v. Delafield, 75 Hun 246, 27 NYS 10. 

1. Frothingham y. Everton, 12 
N. H. 239; Blot vy. Boiceau, 3 N. Y. 
78, 51 AmD 845. 


Nominal damages generally see 
Damages §§ 58-67. 
2. Lubert v. Chauviteau, 3 Cal. 


458, 58 AmD 415; 
63 Md. 179. 

[a]. Thus, where the factor sells 
the goods without authority, and the 
principal waives the tort and sues 
the factor for the preceeds of the 
goods, he can recover only the net 


Ruhl vy. Corner, 


For later cases, developments and changes in the law see cumulative Annotations, 


time of bringing the action,® or to the time of trial.? 
But the manifest hardship of these rules in eases 
where the commencement of the action or the trial 
has been greatly delayed and the market price of 
the goods has fluetuated widely has compelled the 
adoption of a different rule, and the better rule in 
most eases is to measure the damages by the high- 
est price of the goods within a reasonable time after 


Where it was the intention of the 


parties to sell the property at a definite time, or 
price, that intention should be considered in deter- 
mining the time within which to limit the inquiry 
as to the market price of the property converted.® 


proceeds received after deducting 
necessary charges and commissions, 
if no charge is made of fraud, non- 
performance, or negligence, and 
therefore evidence of the value of 
the goods sold is inadmissible. Lu- 
bert_ vy. Chauviteau, 8 Cal. 458, 58 
AmD 415. 

3. Pope v. Barrett, 19 F. Cas. No. 
11,273, 1 Mason 117. 

4. Damages for conversion gener- 
ally see Trover and Conversion [38 
Cyc 2088 et seq]. 

5. Halsey v. Bird, 99 Fed. 525, 39 
CCA 638; Kelly v. Smith, 14 F. Cas. 
No. 7,675, 1 Blatechf. 290; Winters v. 
January, Litt. Sel. Cas. (Ky.) 13; 
Kennedy v. Strong, 14 Johns. (N. Y.) 


128. 
6. Nelson vy. Morgan, 2 Mart. 
(La.) 256, 5 AmD 729; Dalby v. 


Stearns, 132 Mass. 230; Blot v. Boi- 
ceau, 3 N. Y. 78, 51 AmD 345. 

« Wood v. Jones, 10 Ga. A. 735, 
73 SE 1099; Blot v. Boiceau, 3 N. Y. 
78, 51 AmD 845. 

[a] Rule not wupheld.—‘An un- 
qualified rule, giving a plaintiff in 
all cases of conversion the benefit 
of the highest price to the time of 
trial, I am persuaded cannot be up- 
held upon any sound principle cf 
reason or justice.” Matthews v. Coe, 
49 N. Y. 57, 62 [rev 56 Barb. 430]. 

8. Galigher v. Jones, 129 U. $8. 
193, 9 SCt 335, 32 L. ed. 658; Maynard 
v. Pease, 99 Mass. 555; Monnet v. 
Merz, 127N. Y.~ 151, . 2% NB 32% 
Whelan v. Lynch, 60 N. Y. 469, 19 
AmR 202 [aff 65 Barb. 326]; Scott 
v. Rogers, 31 N. Y. 676, 4 Abb. Dec. 
157; Suydam y. Jenkins, 5 N. Y. 
Super. 614; Wilson v. Matthews, 24 
Barb. (N. Y.) 295; Clark v. Miller, 
4 Wend. (N. Y.) 628. 

[a] Time of market price.—Where 
a factor fails to sell the zoods when 
instructed to do so, the measure of 
damages is the market value of the 
goods at the time when the instruc- 
tions were given, or within a reason- 
able time for the sale thereafter, and 
not the highest market value be- 
tween the time of the instructions 
and the commencement of the action. 
Whelan vy. Lynch, 60 N: Y. 469, 19 
AmR 202. : 

9. Scott v. Rogers, 31 N. Y. 676, 
4 Abb. Dec. 157. 
__{a] Where price fixed—Where 
it was the intent of the principal and 
the agreement between the parties to- 
have. the property sold when it 
reached a certain price, st would have 
been difficult if not impossible to 
have preserved the property until the 
time when the price was fixed, an 
allowance in damages of a price 
greater than that agreed upon is 


same title, page and note number, 
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[§ 110] 2. For Sale at Improper Place.’ If a 
factor reships the goods, without instructions from 
his principal, to another place to be sold there, he 
is liable for the actual loss to the principal, that is, 
the difference between the market value at the place 
where the goods should have been sold, and the price 
for which they were sold;*! and in estimating this 
difference, the highest value which the goods could 
have been sold for at the original market within a 
reasonable time after the conversion should be 
taken.12, Where, however, the goods net as much 
at the place where they are sold as they would have 
netted if sold at the proper place, the principal can 
recover no damages.!® Where a factor who has 
made advances on the goods is ordered to ship them 
to a place other than his residence for sale, but in 
the exercise of due diligence he is unable to ship 
to the place designated and ships to another place 
where the goods are sold, the measure of damages is, 
not the difference between the price obtainable at 
the place designated and the place of sale, but the 
difference between the price which might have been 
obtained at his residence and the price at the place 
of sale.1t Where in disobedience of instructions the 
factor sells his principal’s goods and when subse- 
quently directed to ship to another place does not 
inform his principal of the sale but buys other goods 
and ships them to the place designated, he is liable 
for the difference in price for which the goods were 
sold at the place designated and the price obtained 
for the original consignment. 

[§ 111] 3. For Sale at Improper Time.*® Where 
the factor fails to sell the goods within the time 
his duty requires him to do so, he will be liable to 


Matthews v. Coe, 49 N. Y. 
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his principal for a loss incurred through a decline 
in the market price,!’ and also for injury to the 
goods by reason of their being left’ in storage;'® and 
where he sells in violation of his duty not to sell, he 
will be liable for any advance in price which could 
have been obtained from an increase in the market 
price,'® at the time a sale was authorized,” or if no 
time is designated, within a reasonable time after 
the breach of duty,?1 less any expenses and loss 
due to keeping the property over,’ or due to its 
inferior quality.2* But a failure to sell does not 
make him liable for a subsequent loss by fire, if such 
failure is not the proximate cause of the loss.?* 

[§ 112] 4. For Sale below Authorized Price.?° 
Although there are decisions to the effect that, where 
the factor sells for less than the price fixed by his 
principal, he is regarded as a purchaser at such 
fixed price, and is responsible to the principal there- 
for,2* notwithstanding it may be above the market- 
price,2? the rule supported by the weight of author- 
ity limits the factor’s liability to the actual dam- 
ages sustained by the principal, that is, the differ- 
ence between the price obtained and the market 
value of the goods, taking into consideration any 
inerease in price within a reasonable time after the 
sale by the factor, or up to the date of the trial,?° 
or to when action is commenced,*° not to exceed the 
limit fixed by the principal;*t and if the market 
price ever since the sale has been less than the price 
obtained, no damages are recoverable.*” 

No market value. Where goods having no market 
value are sold by a factor at a price below that 
fixed by his principal, he is liable to the principal 
for the price fixed.** 


26. Union Hardware Co. v. Plume, 


erroneous. 60 S 376; Faraldo vy. Gumbel, 128 La. 

57 [rev 56 Barb. 430]. 287, 54 S 821; Scott v. Rogers, 31 |etc., Mfg. Co., 58 Conn. 219, 20 A 455; 
10. Duty as to place of sale gen-/|N. Y. 676. Switzer v. Connett, 11 Mo. 88; Smart 

erally see supra § 48. [a] Sale before notification.— |v. Sandars, 5 C. B. 895, 57 ECL 895, 


11. Ala.—Comer v. Way, 107 Ala. 
300, 19 & 966, 54 AmSR 93. 

Ill.—Phy v. Clark, 35 Ill. 377. 

SAN dental vy. Bradshaw, 6 Dana 
382. 

N. Y.—Weidner v. Olivit, 108 App. 
Div. 122, 96 NYS 387 [aff 188 N. Y. 
611, 81 NE 1178]. 

Oh.—Grieff v. Cowguill, 2 Disn. 58. 

12. Scott v. Rogers, 31 N. Y. 676; 
Wilson v. Mathews, 24 Barb. (N. Y.) 


295. 

13. Ryder vy. Thayer, 3 La. Ann. 
149. 

14, Bessent v. Harris, 63 N. C. 
542 


[a] Reason for rule.—Where the 
factor has made advances on_ the 
goods this is the proper rule of dam- 
ages, because under such circum- 
stances it is the duty of the factor 
in the absence of other instructions 
to retain the goods at his place of 
residence, and in case the principal 
fails within a reasonable time after 
request to repay. the advances the 
factor may sell it at his place of 
residence. Bessent v. Harris, 63 N. C: 
542 


15. Austill v. Crawford, 7 Ala. 335. 

16. Duty as to time of sale gen- 
erally see supra § 47. ; 

17. U. S.—Courcier v. Ritter, 4 F. 
Cas. No. 3,282, 4 Wash. C. C. 549. 

Ga.—Day v. Crawford, 13 Ga. 508. 

Tll.—Cothran v. Ellis, 107 Il. 413; 
Pulsifer v. Shepard, 36 Ill. 513. 

La.—Maggoffin vy. Cowan, 11 La. 


Ann. 554. : 
Mich.—Howland v. Davis, 40 Mich. 


N. Whelan v. Lynch, 60 N. Y. 
469, 19 AmR 202. 
Tenn.—Johnson v. Wade, 2 Baxt. 
480. 
18. Pulsifer v. Shepard, 36 Tl. 513. 
19. “Gray v. Bass, 42 Ga. 270; Wood 
v. Jones, 10 Ga. A. 735, 73 SE 1099; 
Lanigan vy. Henderson, WS Tlie TA. 
569; Lougarre v. Haas, 131 La. 871, 


Where one ships cotton to a com- 
mission merchant, with instructions 
not to sell until notified, and the mer- 
chant sells without such notification, 
the shipper will be entitled to the 
highest price for which the cotton 
sold on the day on which he ordered 
it sold. Lougarre v. Haas, 131 La. 
871, 60 S 376. 

{b] Average price during season. 
—Where cotton is sold contrary to 
an agreement to hold subject to in- 
structions, in case of doubt, it will 
be presumed that it was to be sold 
during the current season, and the 
average advance in market price be- 
tween the date of sale and the end 
of the season will be taken as the 
measure of damages, where the fac- 
tor makes the sale in good faith. 
Hee v. Gumbel, 128 La. 287, 54 
S 821. 

20. Fordyce v. Peper, 16 Fed. 516, 
5 McCrary 221 [rev on other grounds 
119 U. S. 469, 7 SCt 287, 30 L. ed. 
435]; Gray v. Bass, 42 Ga. 270. 

21. Scott v. Rogers, 31 N. Y. 676. 

22. Lanigan v. Henderson, 188 Ill. 


A. 569. 
Earl Fruit Co. v. Curtis, 116 
Cal. 632, 48 P 793. 

[a] Dlustraticn—Where, in an 
action to recover damages for breach 
of a contract, whereby defendant 
agreed to ship all her fruit to plain- 
tiff for sale on commission, defendant 
seeks by way of counterclaim to re- 
cover damages for plaintiffs’ failure 
to receive and sell the fruit, the fact 
that plaintiffs inspected the fruit be- 
fore entering into the contract does 
not preclude them from showing, for 
the purpose of reducing the damages, 
that the fruit was of inferior quality. 
Earl Fruit Co. v. Curtis, 116 Cal. 632, 
A Vedi ie 


24, Lehman v. Pritchett, 84 Ala. 
512, 4 S 601. 
25. Duty as to price of sale gen- 


erally see supra §§ 49, 50. 


136 Reprint 1132. 

27. Switzer v. Connett, 11 Mo. 88. 

28. U. S.—Short v. Skipworth, 22 
F. Cas. No. 12,809, 1 Brock. 103. 

Ala.—Ainsworth vy. Partillo, 13 Ala. 
460; Austill v. Crawford, 7 Ala. 335. 

Cal.—Pugh v. Porter Bros. Co., 118 
Cal. 628, 50 P 772. 

FA oe ane v. Duffy, 18 Ill. A. 

La.—Lesesne v. Cook, 16 La. 58; 
Nelson v. Morgan, 2 Mart. 256, 5 
AmD 729. 

Mass.—Dalby v. Stearns, 132 Mass. 
230; Maynard v. Pease, 99 Mass. 555. 

N. H.—Frothingham vy. Everton, 12 
N..H. 239. 

N. Y.—Blot v. Boiceau, 3 N. Y. 78, 
51 AmD 345 [rev 3 N. Y. Super. 111]; 
Hinde v. Smith, 6 Lans. 464; Wilson 
v. Matthews, 24 Barb. 295; Taylor 
vy. Ketchum, 28 N. Y. Super. 507, 35 
HowPr 289. 

Tex.—Porter v. Heath, 2 Tex. A. 
Civ. Cas. § 124. 

29. Goesling v. Gross, etc., Co., 
(N. M.) 113 P 608; Blot v. Boiceau, 
3 N. Y. 78, 51 AmD 345 [rev 3 N. ¥. 
Super. 111]. 

30. George v. McNeill, 7 
26 AmD 498. 

[a] Tlustration—Where a factor 
sells below the limited price and this 
is the highest market price obtain- 
able at any time between the sale 
and suit brought, the price at which 
the goods are actually sold is all the 
principal can _ recover, especially 
where the sale appears to have been 
for the benefit of the principa!, inas- 
much as the commodity subsequently 
sola for very much less than the 
price obtained by the factor. George 
v. McNeill, 7 La. 124, 26 AmD 498. 

81. Goesling v. Gross, (N. M.) 113 


La. 124, 


Johnson-Salkeld Co., 
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Guaranteed price. Where the factor expressly 
guarantees a fixed price upon the sale of goods, the 
measure of damages in case of a sale below such 
price is the difference between the price guaranteed 
and the price at which the goods are sold and ac- 
counted for.** 

[§ 113] R. Actions **—1. By Principal against 
Factor—a. Form of Remedy—(1) In General. 
Where the principal seeks to recover of his factor 
the proceeds of the sale of goods consigned to him, 
the proper form of action at common law is assump- 
sit for money had and received;** but in order that 
such an action may be maintained, there must. have 
been an actual sale of the goods, as such action will 
not lie as long as the goods remain unsold.®7 Where 
there has been a breach or omission of duty on the 
part of the factor, the principal may maintain-as- 
sumpsit against him on his implied contract to per- 
form his duty,** or assumpsit on an account stated, 
- where the amount due is ascertained.*? 

Goods sold and delivered. As a general rule, an 
action for goods sold and delivered will not lie 
against the factor,#? except where the factor uses 
the goods as his own or sells them to himself ;*1 
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and this is true, although the factor has made an 
unauthorized sale of the goods,#? or has been guilty 
of a delay in the sale.** 

Injunction. The principal may have an injunction 
and a receiver against his factor in case of miscon- 
duct or insolvency, whereby the property is endan- 
gered, although the consignment is to sell on a del 
eredere commission.** 

[§ 114] (2)> Case.4° Where the faetor has vio- 
lated his instructions or been guilty of other breach 
of duty, the principal may maintain an action on the 
case against him for damages,*® or he may waive the 
tort and sue in assumpsit.** 

[§ 115] (3) Trover.*8 Where the factor has 
been guilty of acts amounting to a ecnversion of the 
goods, the principal may maintain an actien of 
trover against him,*® as where the factor wrong- 
fully pledges the goods.®° But it has been held that 
trover will not he against the factor for a sale 
below the price limited by the principal.®1> 

[§ 116] (4) Accounting.®? There is. such a 
trust relationship between the principal and factor 
as will enable the principal to sue in equity for an 
accounting ;°* but this form of action may be main- 


[a] Works of art or antiquity.— evidence of a sale or of failure to [a] MDlustration. — Where gocds 
Where works of art or antiquity | deliver the goods upon requeSt./are left with a factor for sale, and 
which have no fixed market value| Stahl v. Ansley, 7 Ill. 32. he has long neglected to render any 
are consigned to be sold ‘at a fixed 38. Conn. — Wetmore y. Wood-|account, make any remittance, or 
price, the factor will, in case of a|bridge, Kirby 164. give information of his  proceed- 


sale below such price, be liable to 
the principal for such price. Blot v. 
Boiceau, 3 N.Y. 78, 51 AmD 345; 
Hinde y. Smith, 6 Lans, (N. Y.) 464. 

384 Pugh v. Porter Bros, Co., 118 
Cal. 628, 50. P- 772. 

35. Form of action by principal 
against agent generally see Agency 
§§ 577-585. ; 

86. Cal.—Stanwood v. Sage, 22 
Cal. 516; Johnson vy. Totten, 3 Cal. 
343, 58 AmD 412. 

Iil.—Taylor v. Turner, 87 Ill. 296; 
Jones v. Marks, 40 Ill. 313. 
pe ors ecelsh vy. Devarro, 5 Blackf. 

8, 

Mass.—Tucker v, Utley, 168 Mass. 
415, 47 NE 198; Wadsworth v. Gay, 
118 Mass. 44. 
an H.—Eaton v. Welton, 32 N. H. 
352. 

- Pa.—Schee vy. Hassinger, 2 Binn. 

25. 

W. Va.—Dunean y. Doll, 75 W. Va. 
381, 84 SH 792. 

[a] Where the factor sells on 
credit without authority, the princi- 
pal may maintain an action for the 
money had and received, since the 
sale must be taken in reference to 
the rights of principal, as having 
been for cash. Johnson y. Totten, 3 
Cal. 343, 58 AmD 412. 

[b] Money received by an admin- 
istrator for goods sold by his intes- 
tate as a factor on a del credere com- 
mission is not a part of the assets 
and may be recovered in an action 
for money had and received. Stan- 
wood v. Sage, 22 Cal. 516. 

Money received generally 
Money Received [27 Cyc 3847]. 

87. Read v. Bertrand, 20 F. Cas. 
No. 11,601, 4 Wash. C. C. 514; Stahl 
v. Ansley, 7 Ill. 32; Grover. v. Clark, 
Wright (Oh.) 351; Elbourn v. Up- 
john, 1 C. & P. 572, 12 ECL 326. 

[a] Exchange of gcods.—Where a 
factor has exchanged the goods con- 
signed to him for others, with the 
principal’s consent, assumpsit for 
money had and received will not lie 
unless the goods so received in ex- 
change have been sold. Grover vy. 
Clark, Wright (Oh.) 351. 

[b] Where all but two portions 
of a consignment are sold and the 
proceeds paid to the principal, an 
action in assumpsit for goods sold 
and delivered or for money had and 
received will not lie if there is no 


see 


Ill.— Darlington y. Fredenhagen, 18 
DU Agi tase 

ied ee v. Downing, 2 Ind. 
418. 

Mass. — Newman Vv. 
Quiney 5. 

N. H.—Young v. Woodward, 44 
IN}. Hi 2.50; 

N. Y.—Le Guen y. Gouverneur, 1 
Johns. Cas, 436, 1 AmD 121. 

Penns Genpbell v. Reeves, 3 Head 


[a] Special assumpsit.—Under the 
rule that where the promise or agree- 
ment is not for the payment of 
money but for the doing of some 
other matter or thing the remedy is 
by special assumpsit, the declaration 
in assumpsit against the factor for 
negligence for breach of duty must 
be special. Darlington v. Freden- 
hagen, 18 Ill. A. 2783. 

Assumpsit generally see Assump- 
sit, Action of.6.C..J. p 1378. 

39. Mitchell v. Allen, 38 Conn. 188. 

Account stated generally see Ac- 
counts and Accounting §§ 249-406. 

40. Ind.—Lindley vy. Downing, 2 
Ind. 418. 

Me.—Selden y. Beale, 3 Me. 178. 

Mass.—Hull vy. Richardson, 4 Gray 
598; Brown y. Holbrook, 4 Gray 102; 
Ayres v. Sleeper, 7 Mete. 45. 

Oh.—Grover y. Clark, Wright 351. 

Eng.—Holland y. Hopkins, 2 B. & 
P. 243, 126 Reprint 1260. 

Ont.—Dodds v. Durand, 5 U. CG, 
Q. B. 623. 

[a] Tlustration. — A count for 
goods sold and delivered is not sup- 
ported by proof that the goods were 
consigned to defendant for sale and 
that he sold them and unreasonably 
refused or neglected to account. for 
the proceeds after demand made. 
Ayres v. Sleeper, 7 Metc. (Mass.) 45. 

Action for goods sold and delivered 
generally see Sales [35 Cyc 534]. 

41. Wadsworth vy. Gay, 118 Mass. 


44 
Sale by factor to himself,— 


Homans, 


[a] 
Where goods are consigned to a fac- 
tor for sale, the consignur may, at 
his election, ratify or repudiate a sale 
of the goods by the factor to him- 
self, and may maintain an action 
for goods sold and delivered against 
him as purchaser. Wadsworth vy, 
Gay, 118 Mass. 44. 

42. Lindley v. Downing, 2 Ind. 418, 

43. Selden v. Beale, 3 Me. 178. 


ings, although by common diligence 
he might have sold them, he is not 
chargeable on a count for goods sold 
and delivered alone, but should be 
declared against as a factor, for the 
proceeds of sale. Selden y. Beale, 3 
Me. 178. 

44. Micklethwaite v. Rhodes, 4 
SandmivGh sa GN. Yo) 4343 

Injunction generally see Injunc- 
tions [22 Cyc 724]. 

Receiver generally see Receivers 
[34 Cye 1]. 

45. Case generally see Case, Ac- 
tion, on tO Cre J. pews 

46. Lindley v. Downing, 
418; Frothingham _y. Everton, 12 
N. H. 239; Guy v. Oakley, 13 Johns. 
(N. Y.) 332; Dufresne v. Hutchinson, 
3 Taunt. 117, 128 Reprint 48. 

47. Lindley v. Downing, 2 Ind. 418, 

Assumpsit against factor generally 
see supra § 1138. 

. Trover generally see Trover 
and Conversion [88 Cyc 1997]. 

49. Selly) Vi Smiths: Wan 
Cas. No. 7,675, 1. Blatchf. 290. 

Ga.—Wood v. Jones, 10 Ga. A. 735, 
73 SE 1099. 
ae nd gee ey, v. Downing, 2. Ind. 

Me.—Marr vy. Barrett, 41 Me. 403. 

N... J.—Binsse ‘vy. Ohl, 51. N; 5. .E: 
47, 16 A 305. 

Tenn.—Merchants’ Nat. Bank vy. 
Trenholm, 12 Heisk. 520; Campbell v. 
Reeves, 3 Head 226; Galbreath v. Ep- 
person, 1 SW 157. 

Wash.—Passow vy. Kirkwood .Dis- 
tillery Co., 54 Wash. 196, 103 P 34. 

50. See supra § 20. 

51. Dufresne v. Hutchinson, 3 
Taunt. 117, 128 Reprint 48. 

52. Action of book account or 
book debt against factor see Ac- 
counts and Accounting § 222. 

58. Cal.—Lubert v, Chauviteau, 3 
Cal. 458, 58 AmD 415. 


Mass. — Newman v. Homans, . 
Rate 5. 


Y.—Ludlow v. Simond, 2 Cai. 


Caisyy Lyi2) Am: 729i 
. C—McLin v. McNamara, 22 
Noi Gx 825 ; 
Oh.—Roots v. Nye, 2 Handy 229, 
12 Oh. Dec. (Reprint) 417. 


Eng.—Foley v. Hill, 2 H. L. Cas. 
28, 9 Reprint 1002. 

Accounting in equity generally see 
PecmundA and Accounting 28§ 56— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 116-119] 


tained only where there are a series of transactions, 
and not where there is but a single transaction.®4 
It has also been held that the common-law action of 
account render may be maintained.®® 
[§ 117] b. Defenses and Counterclaims. In an 
action for the proceeds received by the factor, he 
may set up as a defense the priricipal’s want of title 
to the goods consigned;>* and where the factor 
informs his principal that there is a balance due 
him for goods sold,-and the principal draws for it 
and his bill is protested, the factor may show in 
defense to the principal’s suit for the balance that 
he was mistaken as to there being a balance due, and 
that he had sold the goods on eredit and had not 
yet been paid for them.’ Where a factor is sued 
at law by his principal for a breach of trust whereby 
he has substituted himself in place of the purchaser, 
he may set up fraud or any other matter of defense 
which the purchaser could have set up if the suit 
had been against him.®® But it is no defense to a 
suit for an accounting’ against a factor that there 
_ is pending against him a suit by the government to 
recover as a penalty the value of part of the goods 
consigned to him bécause they had been undervalued 
by the principal in fraud of the revenue law.®? 
Counterclaim.®° In an action for the proceeds the 
factor may counterclaim for expenses incurred by 
him in respect to the goods consigned,*! or for dam- 
ages sustained by reason of the principal’s default.® 
But a factor who refuses on demand to surrender 
the proceeds of a sale cannot in an action of con- 
version defeat a recovery by purchasing a claim of 
a third person against the principal and interposing 
it as a counterclaim, because the principal’s action 
is in tort,®* and because defendant by such purchase 
assumes a position incompatible with his duty as an 
agent and in direct conflict with his principal’s in- 
terest.® 
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though a factor is bound to render an account with- 
in a reasonable time after sale without being called 
upon by his principal to do so,°* as he is generally 
under no duty to remit the proceeds until instructed 
thereto,°’ it is a well-settled general rule that unless 
he fails to remit pursuant to instructions, an action 
cannot be maintained against him by the principal 
for the proceeds of the sale until a demand therefor 
has been made.®* But an action for the proceeds 
may be maintained without a previous demand, 
where there is an agreement or instruction to remit 
within a fixed time, which the factor fails to do;® 
where the usage or course of dealings between the 
parties impose upon the factor the duty to remit;7° 
where the factor unreasonably neglects to render his 
account;" where an account has been rendered in 


which the balance is subject to the order of the 


principal,’? unless there is an understanding that 
the principal shall draw for the balance;7* or where 
the factor has been guilty of conversion.** Some 
courts have made the rule giving the principal a 
right of action without a previous demand, where a 
factor has not rendered an account within a reason- 
able time, especially applicable where the factor is 
acting for a foreign principal;’® but other courts 
have refused to make any distinction between for- 
eign and domestic factors as regards the necessity 
for a demand before action.”® 

Action for goods. If goods are in the hands of 
the factor and unsold, a demand and a refusal must 
be made before the owner can maintain an action for 
them.7* But where the factor exchanges property 
intrusted to him for sale, for other property, the 
principal may maintain an action for the value of 
the property without a demand for its return or for 
an accounting.”® 

{[§ 119] d. Pieading. The usual rules of plead- 
ing govern in an action by a principal against his 


[§ 118] c. Accrual of Action; Demand.® Al- | factor, in regard to the declaration or complaint,’® 

54, Taylor v. Turner, 87 Ill. 296;|penses of ‘handling, insuring and Eng.—Topham vy. Braddick, a8 
McLin v. McNamara, 22 N. C. 82. storing the goods while in his| Taunt. 571, 127 Reprint 956. 

55. Wetmore v. Woodbridge, Kir-| charge.’ Botany Worsted Works v. [a] A demand made after the date 


by (Conn.) 164. a Wendt, 22 Misc. 
56. Floyd v. Bouvard, 6 Watts & 
SeCPa.) 75. 
Estoppel to deny pYincipal’s title 


see supra § 72. 


§§ 81-85. 


156, 
Reimbursement generally see supra 


62. Carterville Coal Co. v. Covey- 
Durham Coal Co., 186 Ill. A. 163. 


but before the service of the writ 
against the factor is properly made 
when no cost for the writ is de- 
manded. Hall vy. Peck, 10 Vt. 474, 
69. Kane v. Cook, 8 Cal. 449; 
Haebler v. Luttgen, 2 App. Div. 390, 


48 NYS 1024. 


TPT OIG Yes 


ed v. Kelly, 3 Dana (Ky. 63. Britton v. Ferrin, 

538. sets is ., binky 235, 62 NE 954 [aff 57 App. Div. 622,|37 NYS 794 [aff 158 N. Y. 693 mem, 
58. Le Guen vy. Gouverneur, 1/67 NYS 1129]. 4 538 NE 1125 mem]. ; 

Johns. Cas. (N. Y.) 436, 1 AmD 121. 64. Britton v. Ferrin, 171 N. Y.. {a] Instructions to remit.—Where 
59. Monnet v. Merz, 127 N. Y. 151, | 235, 62 NE 954 [aff 57 App. Div. 622,|such instructions are given to the 


27 NE 827. san 

[a] Reason for rule.—This is so 
because no recovery could be had 
against the factor in such suit un- 
less actual intent on his part to de- 
fraud the government should be 
shown, in which case he would have 
had no claim against the principal 
for reimbursement or contribution, 
under the usual rule that there is 
no contribution between tort-feasors. 
Monnet v. Merz, 127 N. Y. 151, 27 


NE 827. 

60. Counterclaim generally see 
Set-Off and Counterclaim [34 Cyc 
618]. 

61. McCfoskey v. Mabry, 45 Ga. 


327; Brown _ v. Clayton, 12 Ga. 564; 
Carterville Coal Co. v. Covey-Durham 
Coal Co., 186 Ill. A. 163; Vandelle v. 
Rohan, 36 Misc. 239, 73 NYS 285; 
Botany Worsted Works v. Wendt, 22 
Mise. 156, 48 NYS 1024. 

[a] Defendant may set up as a 
counterclaim “return commissions” 
on goods taken away by plaintiff be- 
fore sale where there is a custom of 


allowing . return commissions, as 
‘plaintiff knew, the phrase return 
commissions” meaning “that on 


goods taken away by a consignor be- 
fore sale the consignee receives the 
equitable allowance to cover the ex- 


67 NYS 1129]. he) 
65. Limitation of action see Limi- 
tation of Actions [25 Cyc 1088]. 
66. See supra § 67. 
67. See supra § 60. 
Ala.—Tyree v. Parham, 66 Ala. 
424. 


Ark.—Martin v. Webb, 5 Ark. 72, 
$9 AmD 3638. 

Cal.—Kane v. Cook, 8 Cal. 449. 

Ind.—Judah v. Dyott, 3 Blackf. 
324, 25 AmD 112. 

Iowa.—Haas v. Damon, 9 Iowa 589. 

Mass.—Jellison y. Lafonta, 19 
Pick. 244. 

Mo.—Cockrill vy. Kirkpatrick, 9 Mo. 
697; Burton v. Collin, 3 Mo. 315: 

N. H.—Burns v. Pillsbury, 17 N. H. 
66. ; 

N. Y.—Middleton v. Twombly, 125 
N. Y. 520, 26 NE 621; Baird v. Walker, 
12 Barb. 298, CodeRepNS 329, 2 Edm. 
Sel. Cas. 268; Brink v. Dolsen, 8 
Barb. 337; Heubach v. Rother, 9 N. Y. 
Super. 227, 11 NYLegObs 269; Halden 
v. Crafts, 4 HE. D. Smith 490, 2 AbbPr 
301; Hays v. Stone, 7 Hill 128 [aff 
8 Den. 575]; Cooley v. Betts, 24 
Wend. 203; Leverick v. Meigs, 1 Cow. 
645; Ferris v. Paris, 10 Johns. 285. 

Tex.—Fulkerson v. White, 22 Tex. 


674. 
Vt.—Hall vy. Peck, 10 Vt. 474. 


factor when the goods are consigned, 
the right of action on the part of the 
principal accrues on his knowledge of 
the sale and of the receipt of the 
proceeds by the factor, without the 


necessity for a demand. Kane v. 
Cook, 8 Cal. 449. 
70. Middleton v. Twombly, 125 


N. Y. 520, 26 NE 621; Brink v. Dol- 
sen, 8 Barb. (N. Y.) 387. 

71. Langley v. Sturtevant, 7 Pick. 
(Mass.) Haton v. Welton, 32 

is Burns v. Pillsbury, 17 
N. H. 66; Brink. v. Dolsen, 8 Barb. 
(N. Y.) 337; Fulkerson v. White, 22 
Tex. 674. 

72. Clark v. Moody, 17 Mass. 145. 

73. Clark v. Moody, 17 Mass. 145. 

74, .Fulkerson v. White, 22 Tex. 674. 

75. Langley v. Sturtevant, 7 Pick. 
(Mass.) 214; Clark v. Moody, 1 


Mass. 145. 

7G.\-Halden vy. Crafts, 4. Bi’D 
Smith’ (N. Y.) 490, 2, AbbPr 301; 
Lillie v. Hoyt, 5 Hill (N. Y.) 395, 40 
AmD 360; Cooley v. Betts, 24 Wend. 
(N. Y.) 203; Ferris v. Paris, 10)Johns. 
(N. Y.) 285. 

77. Martin v. Webb, 5 Ark. 72, 39 
AmD 263. 

78. Haas v. Damon, 9 Iowa 589. 

79. See generally Pleading [31 


Cyc 92 et seq]. 
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and in regard to amendments.®° In accordance with 
such rules the declaration or complaint must be suf- 
ficient to state a cause of action.® If one count in 
the declaration is good, although all the other counts 
are bad, it is sufficient. The complaint need not 
anticipate defenses;8° and a declaration which is 
curable by amendment cannot be objected to after 
verdict.8* Where the purchaser refused to accept 
the goods upen their arrival and the factor resold 
for a less amount but refused to tell his principal the 
name of the original purchaser, thus depriving him 
of resort against such purchaser, it need not be al- 
leged in an action for the difference between the two 
prices that the original purchaser was financially 
responsible.*®> When goods are received to be sold 
at certain prices or returned on demand and they 
are sold and the money received, no special demand 
need be alleged in an action for the money;** but it 
is otherwise if the action is‘for a failure to return 
the goods.** Where the action by the principal is 
for the negligence or other breach of duty on the 
part of the factor, the declaration or complaint 
should allege facts which show such negligence or 
breach of duty,’* and should also aver the facts from 
which the duty to act springs,®® although it is not 
necessary to set out the particular acts of diligence 
which should have been employed in the perform- 
ance of that duty.°? Where an agent for the sale of 
goods under the terms of his agreement consigns 
them to a factor for sale, the owner may sue the 
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factor for any unfaithfulness on his part, in the 
name of the agent for the owner’s benefit, or he may 
sue in his own name.®4 

Plea or answer, and set-off. The usual rules of 
pleading also apply to a plea or answer.®? If the 
factor defends on the ground that the goods of 
plaintiff were destroyed without defendant’s fault, 
an allegation that he had used proper diligence to 
sell the goods and had failed is necessary.°? Where 
the complaint alleges a debt on a contract, the fac- 
tor may plead a counterclaim for expenses incurred 
on the consignment ;°* and in an action tor goods 
sold and delivered by a factor to himself disburse- 
ments made by him for storage prior to the sale 
must be pleaded affirmatively in set-off, and cannot 
be deducted from the price under a general denial.°5 

Rejoinder. It has been held that in an action of 
assumpsit brought by the principal against the fac- 
tor for money in his hands, where the factor sets up 
in reduction of the principal’s demand an-~account 
for expenses incurred by him, the principal cannot 
set up in rejoinder the negligence of the factor, but 
must bring his action for damages.%* 

[§ 120] e. Issues, Proof, and Variance. In ac- 
cordance with the rules which govern the issues, 
proof, and variance in actions generally,®? only such 
questions should be submitted to the jury as are 
properly put in issue by the pleadings;%8.the proof 
must be confined to the issues,®® and, although a 


80. Swan v. Nesmith, 7 Pick.) plaintiff’S orders, without asserting [a] Sufficient allegations.—If the 
(Mass.) 220, 19 AmD 282. See gen-|any claim of title or right of pos-|grayvamen of the action is the alleged 
erally Pleading [31 Cye 359 et seq].|session, save that derived from the negligence of defendant, it is suffi- 

[a] Ilustration—Where the prin- | consignment. Millang v. Donohoe, |/cient if the complaint aver facts out 
cipal, in an action against a factor |125 App. Div. 589, 110 NYS 56. of which the duty to act springs and 
to recover the amount of sales un- 82. Lee v. Strickland, 62 Md. 158. | that defendant negligently failed to 
der a commission del credere, de- 83. Hardy v. Kansas Mfg. Co.,|do and to perform; it is not necessary 
clared in indebitatus assumpsit on | (Tex.) 18 SW 157. to define the quo modo or the particu- 
a balance of accounts, for money had 84. Moss vy. Stokeley, 95 Ga. 675,|lar acts of diligence defendant should 
and received, and on an insimul com-|22 SE 692. have employed. Leach vy. Bush, ‘57 
putassent, and amended by declar- 85. Mobile Trust, ete., Co. v. Pot-| Ala. 145. 
ing against defendant as _a simple|ter, 78 Minn. 487, 81 NW 392. 91, Langdon y. Burrill, 21 Vt. 466. 
factor, and likewise as a factor un- - Wyman vy. Fowler, 30 F. Cas. 92. See generally Pleading [31 Cyc 
der a commission del credere, all the | No. 18,114, 3 McLean. 467. 126 et seq]. 
counts were for the same cause of 87. Wyman vy. Fowler, 30 F. Cas. 93. Francis vy. Castleman, 4 Bibb 
action, and the amendment was|No. 18,114, 3 McLean 467. (Ky.) 282. 
therefore allowable. Swan v. Ne- 88. Leach vy. Bush, 57 Ala. 145; 94. Vandelle v. Rohan, 36 Misc. 
smith, 7 Pick. (Mass.) 220, 19 AmD/| Beavers v. Hardie, 48 Ala. 95; Mann |239, 73 NYS 285. See generally 
282. v. Laws, 117 Mass. 293; Young v. Pleading [31 Cye 221 et seq]. 

81. Fawcett v. Edmund Peycke | Woodward, 44 N. H. 250; Wolfe v. 95. Wadsworth y. Gay, 118 Mass. 
Co., (Cal. A.) 187 P 39; Prokop v.|Luyster, 1 N. Y. Super. 161. 44, 

Gourlay, 65 Nebr. 504, 91 NW 290; [a] Allegations held sufficient.— 96. Brown v. Clayton, 12 Ga. 564. 
Koehler v, Wilson, 144 App. Div. 473,| A complaint which sets forth that 97. See generally Pleading [31 
129 NYS 532; Millang v. Donohoe, 125 | defendants as factors received from Cye 670 et seq]. 

App. Div. 589, 110 NYS 56; Knudsten | plaintiff certain described goods for 98. 65 Nebr. 


yv. Phillips, 128 NYS 83. 
[a] Declaration or complaint held 


sufficient.—In a fruit grower’s action | fied price, 


sale for a reward, under instructions 
not to sell them for less than a speci- 
which they promised to 


Prokop v. Gourlay, 
504, 91 NW 290. 

_{a] MTlustration.—Where in an ac- 
tion to recover for conversion of 


against a commission merchant for 
an accounting for defendant’s collec- 
tion of claims against railroad and 
transportation companies for dam- 
ages to plaintiff's shipments. Faw- 
cett v. Edmund Peycke Co., (Cal. A.) 
TARE SH 

[b] Declaration or complaint held 
insufficient: (1) In an action for con- 
version. Prokop vy. Gourlay, 65 Nebr. 
504, 91 NW 290. (2) In an action for 
an accounting. Koehler y. Wilson, 
144 App. Div. 478, 129 INIVIS) 5 82:84-Co) 
In an action on a factor’s agreement 
to advance a certain amount on goods 
to be shipped, a complaint alleging 
that the advancement remailed un- 
paid, except a certain sum, and de- 
manding judgment for the balance, 
with interest, but failing to plead 
special damages, is demurrable. as 
failing to state a cause of action. 
Knudsten y. Phillips, 128 NYS 83. 

[c] Asserting title or right.— 
Where plaintiff consigned certain 
boxwood to a factor for sale, he can- 
not recover the price of any part of 
the consignment, which was neither 
sold by the factor nor withheid by 
him, but which he held subject to 


observe, but that they did afterward 
sell such goods for less than that 
amount, to wit, the sum of dol- 
jars, ete., is in case, and sufficiently 
states a breach of duty. Beavers v. 
Hardie, 48 Ala. 95. 

[b] Allegations held insufficient. 
—A declaration alleging that defend- 
ant received plaintiff’s goods for sale, 
and agreed to render, as the amount 
brought by such goods, five hundred 
dollars, and assigning as a breach of 
the agreement a neglect to render_an 
account or pay the sum of five hun- 
dred dollars is bad for want of an 
averment of the sale of the goods. 
Wolfe v. Luyster, 1 N. Y. Super. 146. 

[c] In declaring in assumpsit 
upon a consignment of goods for the 
purpose of sale, there should be a 
special count, which should set out 
the promise and undertaking of de- 
fendant, the consideration upon 
which it was founded. the breach of 
that contract by defendant, or his 
neglect or carelessness, and the loss 
caused to plaintiff thereby. Young 
v. Woodward, 44 N. H. 250. 

89. Leach y. Bush, 57 Ala. 145. 

90. Leach vy. Bush, 57 Ala, 145. 


property consigned to defendant for 
sale there is no allegation that a 
reasonable time has expired for mak- 
ing such sale, it is error to submit 
the question of conversion to the 
jury. Prokop v. Gourlay, 65 Nebr. 
504, 91 NW 290, 

99. Winters v. January, Litt. Sel. 
Cas. (Ky.) 12; Mobile Trust, ete., Co. 
v. Potter, 78 Minn. 487, 81 NW 392; 
Merle v. Hascall, 10 Mo. 406; Woot- 
se v. Kaufman, 73 Tex. 395, 11 SW 

[a] Mlustration—An action for 
not selling for the best price is not 
supported by.evidence of a reduced 
price by reason of a delay in selling. 
Merle v. Hascall, 10 Mo. 406. ' 

[ob] Evidence held admissible.— 
Evidence that plaintiff had author- 
ized the factors to use and’ dispose 
of the goods as their own is admis- 
sible under allegations in an answer 
that plaintiff sent goods to the fac- 
tors to sell or otherwise dispose of 
as they might think proper for their 
interest and in the usual course of 
business and according to the cus- 
tom of the trade, and that the factors 
held themselves out as the owners 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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material variance will be fatal, an immaterial vari- 
ance will be disregarded.” 
ceeds of a sale of certain goods, where there is a 
counterclaim for advances made upon those and 
other goods, and the court finds that the total pro- 
ceeds exceed the advances by a sum less than that 
claimed in the complaint, the mere form in which 
the issues are presented will not preclude a recovery 
of such sum.? 

{§ 121] f. Evidence—(1) Presumptions and 
Burden of Proof. The usual rules in regard to pre- 
sumptions* and burden of proof® in civil actions 
generally apply in an action by a principal against 
his factor. In accordance with such rules the bur- 
den is upon the principal to establish the facts which 
he alleges as a cause of action,® and upon the factor 
to establish the facts which he relies upon as ground 
of affirmative defense.‘ In an action against a fac- 
tor for the proceeds of goods sold, the burden is 
generally upon plaintiff to show that there has been 
a sale of the goods,® unless the lapse of time, with- 
out an accounting, together with other circumstances 
raises a presumption that the factor has sold the 
goods and received the proceeds so as to authorize 
an action against him for money had and received ;° 
but this presumption may be overcome by evidence 
that he has received no returns from the goods.!° 


of the goods with plaintiff's con- 
sent. Wootters v. Kaufman, 73 Tex. 
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In an action for the pro-: 


8 Barb. (N. Y.) 337. 
ve’ Upjohnye LC. ‘&? P5772, 


[25€.J.] 4038 

Negligence or misconduct. In the absence of 
proof it will not be presumed that the factor has 
been guilty of negligence or other breach of duty, 
and hence there is no burden upon him of proving 
that he exercised due diligence in the performance 
of his duties;'* but on the other hand where the 
principal relies upon negligence or other breach of 
duty on the part of the factor as a ground for re- 
covery, the burden is upon him to establish that 
fact.1° Where, however, a prima facie case of neg- 
ligence of the factor is established, the burden is on 
him to show facts relieving him from liability,'* and 
this rule applies where the factor by his own tes- 
timony shows that in “éase of a sale upon credit 
there was no inquiry or investigation as to the re- 
sponsibility of the purchaser.® Where, in an ac- 
tion against a factor for conversion, he does not al- 
lege as a defense that he had sold the property which 
is unaccounted for, it will be presumed that he did 
not sell it, but concealed it with a view to appro- 
priating it to his own use.1® 

[§ 122] (2) Admissibility. The general rules 
of evidence governing the competency, relevancy, 
and materiality of evidence in civil actions 17 control 
the admissibility of the. evidence in an action by a 
principal against his factor.18 In an action for a 
negligent sale shortly before a sudden rise in the 


But see Elbourn 


be proved by the principal. Cleve- 
12 “HCL 


land Grain Co, v. Vant, 171 Ill. A. 


395, 11 SW 390. 


1. Ayres v. Sleeper, 7 Metc. 
(Mass.) 465. 
{a] A count for goods sold and 


delivered is not supported by proof 
that the goods were consigned to de- 
fendant for sale and that he sold 
them and unreasonably refused or 
neglected to account for the proceeds 
after demand. Ayres v. Sleeper, 7 
Mete. (Mass.) 45. 

2. Howland v. Davis, 40 Mich. 545; 
Horst v. Lovdal, 113 App. Div. 277, 
98 NYS 996. 

{a] Tlustration.—Where a_ decla- 
ration for damages for delay in sell- 
ing goods averred that the direction 
for an immediate sale was given at 
the time and place of shipment, 
while the evidence showed a subse- 
quent direction, the variance was Im- 
material. Howland v. Davis, 40 Mich. 
545. 

3. Anderson v. Fetzer, 75 Wis. 562, 
44 NW 838 (where plaintiff sued for 
the proceeds of cedar posts sold him 
by defendants on commission, and 
defendants pleaded a counterclaim 
for money paid and advanced plaintiff 
on ties and posts indiscriminately, 
and where tne court found that the 
amount so paid and advanced was 
less than the proceeds of ties and 
posts received by defendants from 
plaintiff, and where it was held _ that 
the mere form of the issues did not 
prevent plaintiff from recovering the 
balance due him on account of both 
ties and posts). 

4 See Evidence §§ 25-88. 

5. See Evidence §§ 13-24. 

6. Gordon v. Cobb, 4 Ga. A. 49, 60 
SE 821; Holden v. Maxfield, 94 Minn. 
27, 101 NW 955; Brink v. Dolsen, 8 
Barb. (N. Y.) 387. 

[a] Ownership.—W here the ques- 
tion of ownership is in issue, the 
burden of proof is on plaintiff to 
show that the goods were shipped 
by him or some one in his behalf. 
Holden v. Maxfield, 94°Minn. 27, 101 


NW 955. : ; 
7, Holden v. Maxfield, 94 Minn. 
Sherwood v. Seattle 


27, 101 NW 955; 
Fruit, etc., Co., 93 Wash. 544, 161 P 


By ale 
8. Brink v. Dolsen, 8 Barb. (N. Y.) 
S3ihs a ae Upjohn, 1 C. & P. 
12 ECL F 
pad Hutchins v. Vinkemulder, 187 
Mich. 676, 154 NW 80; Eaton v. Wel- 
ton, 32 N. H. 352; Brink v. Dolsen, 


326 (holding that a sale will not be 
presumed even twelve months after 
the delivery of the goods). 

[a] Foreign factor. — After the 
lapse of a reasonable time from the 
receipt of goods by a factor abroad, 
and a neglect on his part to account 
for them in any way, the fair pre- 
sumption is that the gcods have been 
sold and an action for money_had 
and received will lie. Eaton v. Wel- 
ton, 32 N. H. 352. 

10. Hutchins v. Vinkemulder, 187 
Mich. 676, 154 NW 80. 3 

11. Gaither v. Myrick, 9 Md. 118, 
66 AmD 316. See Winters v. Janu- 
ary, Litt. Sel. Cas. (Ky.) 13 (where 
the factor in answer to a bill against 
him stated that he sold the property 
consigned to him according to the 
instructions of the consignor’s agent, 
but he omitted to file the instruc- 
tions, although he prayed that they 
might be taken as a part of the ad- 
vances, and the court heid that it 
ought to be presumed that_ the in- 


structions were not observed by the | 


factor). 

12. Govan v. Cushing, 111 N. C. 
458, 16 SE 619. 

{a] The mere fact that one sells 


products as a factor does not impose 
upon him the burden of proving due 
diligence in the sale. Govan v. Cush- 
ing, 111 N. C. 458, 16 SE 619. 


13. U. S.—WHichel v. Sawyer, 44 
Fed. 845. 

Cal.—Bambridge v. Crane, (A.) 182 
Prr79; 

Ga.—Gordon v. Cobb, 4 Ga. A, 49, 
60 SE 821. 


Tll.—Cleveland Grain Co. v. Vant, 
271 Til. vA. 9104. 

Kan.—Brown v. Funck, 89 Kan. 
601, 132 P 202, AnnCas1915A 174. 

N. Y.—Milbank v. Dennistoun, 21 
N. Y. 386. 

Va.—McConnico v. Curzen, 2 Call 
(6 Va.) 358, 1 AmD 540. 

[a] Application of rule.—If the 
market for the goods consigned is 
composed of a single buyer, a factor 
who has made advances on the goods 
cannot be charged with negligence 
for not selling unless it is shown 
that this buyer made a reasonable 
offer for the goods, sufficient to cover 
the advances thereon, and that the 
factor refused it. Hichel v. Sawyer, 
44 Fed. 845. 

[b] A violation of instructions on 
the part of the factor ordinarily must 


Ny Milbank v. Dennistoun, 21 N. Y. 

[c] The appointment of an agent 
of known ability to collect the price 
of goods sold on credit is prima facie 
evidence of due diligence, and the 
principal must afterward prove neg- 
ligence on the part of the factor in 
order to hold him liable for a loss. 
McConnico v. Curzen, 2 Call (6 Va.) 
358, 1 AmD 540. 

14. Brown v. Funck, 89 Kan. 601, 
132 P 202, AnnCas1915A 174; Ives v. 
Freisinger, 70 N. J. L. 257,:57 A 401. 

[a] Where goods consigned are 
returned damaged, the burden is on 
the consignee to show that the in- 
jury is such as might occur even 
with ordinary care. Ives v. Freis- 
inger, 70 N. J. L. 257, 57 A 401. 

. Brown v. Funck, 89 Kan. 601, 
202, AnnCas1915A 174. 
Anker v. Smith, 87 NYS 479. 

17. See Evidence §§ 89-162. 

18. U. S.—Stirneman v. Smith, 100 
Fed. 600, 40 CCA 581. 

Cal.—Estrella Vineyard Co. v. But- 
lert £25 "Cal? 232, ol P=980: 

Ill.—Mabley v. Irwin, 16 Ill. A. 362. 

Ind. T.—Martin v. Stratton-White 
Co., “L' Ind.’ T., 394, 37 SW 833. 


Miss.—Burbridge v. Gumbel, 72 
Miss. 371, S 792. 
Renn Y.—Brown v. Combs, 63 N. Y. 


{a] Evidence held admissible.— 
(1) In an action for the proceeds of 
produce sold and not accounted for, 
evidence that several weeks after de- 
fendant claimed to have disposed of 
all the apples received from plaintiffs 
a large quantity were seen in his cel- 
lar, which not only corresponded in 
species with those shipped by the 
consignors, but were packed in bar- 
rels on which their initials were 
stamped, and that they were then 
worth a price named per barrel, was 
properly admitted, as tending to 
show that defendant had a consider- 
able quantity of the apples in his 
possession some weeks after he 
claimed to have sold them all and to 
have accounted for the proceeds, and 
that the fruit was even then in good 
condition, and worth as much as was 
claimed by plaintiffs, Stirneman v. 
Smith, 100 Fed. 600, 40 CCA 581. (2) 
Where in an action to recover money 
due from a sale of raisins there is 
evidence that the agreement between 
plaintiff and defendants called for 
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market price, evidence is inadmissible as to the orig- 
inal cost of the article 1° or as to an expression by 
defendant to plaintiff, after the sale in question, of 
hopes to do better with another cargo which plaintiff 
had consigned at about the same time, together with 
evidence of the times and prices at which the second 
eargo is sold;*° and proof of the holding of other 
consignments by other persons for a better market 
is not relevant in regard to the propriety of the sale 
in controyersy.2!_ Proof of the market value at the 
place of sale under the contract is proper for the 
purpose of showing that the factor obtained the 
best price,?* but evidence of its value at the place 
‘‘Prices current’’ 
sent by a factor to his principal showing the price 
of goods in the factor’s market on a certain date 
are admissible against him on an issue between him- 
self and the principal as to the market price at that 
In an action against a factor for fraudu- 
lently selling goods on credit to an insolvent per- 
son, evidence of the pecuniary circumstances of the 
buyer of the goods and of his acts and conduct in 
respect to the goods after the purchase is admissible 
in connection with other evidence showing fraud in 


of shipment is inadmissible.?? 


time.?4 
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for the factor’s 


quality.?9 


[§ 123] (3) 


the sale, although it might be inadmissible if stand- 


raisins of a good quality, and there 
is evidence tending to show that the 
raisins were sold in the F market, 
and were to be delivered at F, evi- 
dence of the quality of the raisins 
and of the market value at F is ad- 
missible. Estrella Vineyard Co. v. 
Butler, 125 Cal. 232, 57 P 980. (3) 
Where the declaration is on the com- 
mon ‘counts and contains. special 
counts alleging the employment of 
defendants as commission men by 
plaintiff, the placing of money in 
their hands, ete., and plaintiff’s coun- 
Sel begins his case by inquiring of 
plaintiff as a witness if he has at any 
time placed money in the hands of 
defendants, and what of that money 
has been accounted for by them, it 
is error for the court upon general 
objection by defendants to exclude 
these inquiries, since the ruling pre- 
vents plaintiff from developing his 
case. Mabley v. Irwin, 16 Ill. A. 
362. (4) In an action for the value 
of goods destroyed by fire, where the 
factor defends on the ground that 
he was instructed not to insure con- 
signments until further notice, evi- 
dence as to the settlement and dis- 
continuance of business between the 
parties after the instruction and be- 
fore the consignment in question is 
admissible. Burbridge vy. Gumbel, 72 
Miss. 311, 16 S 792. 

[b] Evidence held inadmissible.— 
Where a consignor who had made 
advances to a crop raiser brings an 
action against the factor for the 
proceeds of a crop shipped by him in 
his own name with instructions ac- 
companying the bill of lading to sell 
for his account, a prior agreement 
between the factor and the raiser of 
the crop as to forwarding the crop 
and making advances thereon is in- 


admissible. Brown vy. Combs, 63 
N. Y. 598. 

19. Milbank v. Dennistoun, 14 
N. Super. 246 [rev on other 
grounds 21 N. Y. 386]. 

20. Milbank vy. Dennistoun, 14 
N. Y. Super. 246 [rey on other 
grounds 21 N. Y. 386]. 

21. Milbank v. Dennistoun, 14 
N. Y. Super. 246 [rev on other 


grounds 21 N. Y. 386]. 

22. Pugh v. Porter Bros. Co., 118 
Cal. 628, 50 P7772. 

[a] Errors in rejecting or admit- 
ting evidence not cured.—Errors in 
rejecting evidence of the value at 
the place of sale and admitting evi- 
dence of its value at the piace of 
shipment are not cured by evidence 


For later cases, developments and changes in the law see cumulative Annotati 


offered by the factor of the value of 
the goods at the latter place, as he 
is entitled to show that the market 
value at the place of sale was differ- 
ent from what the witnesses stated 
it to be at the place of shipment. 
Pugh y. Porter Bros. Co., 118 Cal. 
628, 50.P 772. 

23. Pugh vy. Porter Bros. Co., 118 
Cal. 628, 50 P 772. 


24. Weidner y. Olivit, 108 App. 
Div. 122,.96 NYS 37 [aff 188 N. Y. 
611, 81 NE 1178]. 

25. Castle v. Bullard, 23 How. 


(U. S.) 172, 16 L. ed. 424: Brown v. 
Funck, 89 Kan. 601, 132 P 202, Ann 
Cas1915A 174, 

26. Carterville Coal Co. y. Covey- 
Durham “Coal (Cos s86 Pliers: 163; 
wp eltaiker v. Chapman, 3 Lans. (N. Y.) 


[a] Illustration.—A circular which 
defendant had given plaintiffs when 
Soliciting from them their business 
and which set forth particulars of 
defendant’s business, and a form of 
bill of invoice and a stencil plate for 
marking goods with defendant’s firm 
name which were,given to plaintiffs 
at the same time were admissible be- 
cause they had an important bearing 
on the terms and conditions upon 
which the goods were sent and the 
character in which defendant pur- 
posed to act and did act in the trans- 
action. Whitaker yv. Chapman, 3 
Lans. (N. Y.) 155. 

(b] On a counterclaim by a del 
credere factor (1) for damages by 
reason of the principal's default, if 
such default is proved, evidence is 
admissible of what direct expendi- 
tures the factor had been obliged to 
make or loss to stand in filling any 
of the orders on which it had made 
itself liable, or in paying damages 


for a default therein; of the amount 


of commissions which the factor had 
not received but would have received 
if the principal had not defaulted; 
and of any further direct pecuniary 
damage to the factor by reason of 
the loss of business or of business 
standing through such default. Car- 
terville Coal Co. v 

(2) Con- 


Coal Co., 186 Til. A. 

jectural, remote, or speculative dam- 

ages cannot be recovered; but if the 

factor offers to prove damages that 

are the direct and natural result 
and are not prob- 


of the breach 

lematical, he should be allowed to 
try to do it, whatever difficulty it 
may be reasonably foreseen he will 


have in completing it, Carterville 
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ing alone.?® In an action against a factor to recover 
-the proceeds of a sale under an agreement for a del 
eredere commission, evidence which has a definite 
bearing upon the terms and conditions of the agency 
and the transactions thereunder is admissible.2° Evi- 
dence of a long delay in selling in a constantly fall- 
ing market is admissible on the question of good 
faith and reasonable diligence of the factor.27 In an 
action for damages for selling below the invoice 
price defendant may show in reduction of damages 
that the goods at the time of sale and down to the 
time of trial were worth no more than the price at 
which they were sold;?8 and where the principal 
seeks by way of counterclaim to recover damages 


breach of contract to ship and sell 


goods on his account, the fact that plaintiff inspected 
the goods before entering into'the contract does not 
preclude him from showing for the purpose of re- 
ducing damages that the goods were of inferior 


Weight and Sufficiency. The rules 


which govern the weight and sufficiency of the evi- 
dence in other civil actions °° apply in an action bya 
principal against his factor,’1 such as in an action to 


Coal Co. vy. Covey-Durham Coal Co; 
supra. 

27. Benedict v. Inland Grain Co., 
80 Mo. A. 449. 

28. Blot v. Boiceau, 3 N. Y. 78, 
51 AmD 345 [rev 3 N. Y. Super. 111]. 

29. Harl Fruit Co. vy. Curtis, 116 
632, 636, 48 P 793. 

See Evidence §§ 1730-1806. 

Cal. — Bambridge vy. Crane, 
(A.) 182, P 779: : 

Md.—B. F. Sturtevant Co. v. Cum- 
berJand, ete., Co., 106 Mad. 587, 68° A 
351, 14 AnnCas 675, 

Minn.—Hoven v. Charles L. Haas 
Commn. Co., 120 Minn. 509, 140 NW 
110; Mobile Trust, ete., Co. v. Pot- 
ter, 78 Minn. 487, 81 NW 392. 

N. Y.—Burr v. Koster, 144 App. 
Div. 31, 128 NYS 794; Acme QGum- 
ber Co. v. Montgomery, 123 App. Div. 
620, 107 NYS 1074 [aff 195 N. 
Y. 532 mem, 88 NE 1113 mem]; 
Weidner vy. Olivit, 108 App. Div. 122, 
96 NYS 87 [aff 188 N. Y. 611, 81 NE 

v. McCaull, 


1178]. 

S. D.—Waiker 13'S. 
D. 512, 83 NW 578. 

Wyo.—Koshland vy. Weber, 23 Wyo. 
241, 148 P 369, 152 P 167. 

[a] Evidence held sufficient.—(1) 
To show negligence on the part of 
the factor in handling wheat and in 
failing to have it promptly rein- 
spected. Walker y. McCaull, 13 S. D. 
512, 883 NW 578. (2) To show that 
no instructions as to price were 
given, and that the sale was made 
at the best price obtainable on the 
market. Hoven y. Charles L. Haas 
Commn. Co., 120 Minn. 509, 140 NW 
110. (3) To show that plaintiff had 
not authorized the shipment of his 
goods to another market after their 
receipt by the factor. Weidner y,. 
Olivit, 108 App. Div. 122, 96 NYS 37 
[aff 188 N. Y. 611, 81 NB 1178]. (4) 
In an action to recover for certain 
machinery consigned to defendants 
and destroyed by fire, to show that 
defendants were del eredere agents 
of plaintiff for the sale of the ma- 
chinery. B. F. Sturtevant Co. v. Cum- 
berland, ete., Co., 106 Md. 587, 68 A 
351, 14 AnnCas 675. (5) In an action 
to recover the proceeds of a earload 
of grain shipped to defendant by 
plaintiff for sale, to show plaintiff 
to be the owner of the grain. Holden 
v. Maxfield, 94 Minn. 27, 101 NW 955. 

[b] Evidence held insufficient, 
(1). To show negligence in communi- 
cating the price to the principal. 


sl. 


Bambridge y. Crane, (Cal. A.) 182 
P 779. (2) To sustain a finding that 


le eS a 
ons, Same title, page and note number. 
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recover the value of property consigned,?2 or to 
recover damages caused by a wrongful delay in sell- 
ing,** or on a counterclaim by the principal in an 
action by the factor.34 
[§ 124] g. Trial. The rules which govern in 
other civil actions apply in an action against a fac- 


tor in regard to the instructions to the jury,®> and, 


in regard to questions of law and fact.8° Thus it is 
ordinarily a question for the jury whether or not 
the factor followed his instructions,** or whether he 
exercised reasonable eare, skill, and diligence in the 
matter,®® as in caring for the goods,°® or in effecting 
a sale,t° whether he committed a breach of con- 
tract in neglecting to insure the goods consigned to 
him,*? or whether he had waived his hen on the 
goods for advances.*? Where, however, the instruc- 
tions to the factor are in writing, their construction 
is generally a question for the court,*® unless a par- 
ticular instruction is capable of two interpretations, 
in which ease the question should be submitted to 
the jury to determine in what sense, the instruction 
was understood by the factor.** 

[§ 125] 2. By Factor against Principal—a. In 
General. In addition to a suit to enforce his lien 
for commissions, advances, and charges,*> and al- 
though in some jurisdictions the factor must look 
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first to the goods for his reimbursement for ad- 


vances made, and cannot charge the principal per- 
sonally without having first shown the fund to be 
insufficient,*® a factor may in a proper case, espe- 
cially where the goods are insufficient to satisfy his 
lien, maintain an action against the principal per- 
sonally for the amount due him,*? and may file a 
bill against the principal for an accounting.*® But 
he cannot maintain an action for his advances with- 
out accounting for or showing what has become of 
the principal’s goods or funds intrusted to his eare.*? 
Where goods have been consigned to be sold at a 
limited price, a factor may after a seasonable time, 
if the price cannot be obtained, call for payment 
of his advances or further security and sue for the 
amount due.®° 

[§ 126] b. Defenses. In an action by a factor 
for his advances and disbursements, the principal 
may show, in bar of or in reduction of the claim of 
the factor, want of diligence or neglect on the part 
of the factor.5! In an action for commissions on 
sales made by the principal in violation of an agree- 
ment that the factor should be sole agent of the 
principal’s goods, a breach of a subsequent promise 
of the factor to be the principal’s surety upon a con- 
tract obtained by the principal for a sale of goods 


a tactor receiving wool for sale did 
not exercise proper care in making 
a sale. Koshland v. Weber, 23 Wyo. 
241, 148 P 369, 152, -P 167. 

32. Smith v. Fogg, 9 Kyl 55; 
Holden v. Maxfield, 94 Minn. 27, 101 
NW 955; Lucas v. Hardin, 175 N. C. 
718, 95 SE 904. 

[a] Prima facie case.—Where de- 
rendant admits that he received the 
property of plaintiff receiver’s com- 
pany cn consignment, and evidence 
is offered to prove that he refused 
after demand to account therefor, 
plaintiff makes out a prima facie 
case for the value of the property 
and a motion to nonsuit is properly 
denied. Lucas v. Hardin, 175 N. C. 
718, 95 SB 904. \ 

33. Howland vy. Davis, 40 Mich. 
545. 

[a] Evidence of price obtainable. 
—In an action against a factor for 
damages caused by a wrongful delay 
in selling goods shipped to him, evi- 
dence showing the value of the goods 
at the date of shipment at a subse- 
quent sale at the same price 18 
enough, in the absence of any coun- 
ter proofs, to show that the price 
could have been obtained in the in- 
terval. Howland v. Davis, 40 Mich. 
545. 

34. Louisville Tobacco Warehouse 
Co. v. Lee, 172 Ky. 171, 189 SW 16. 

[a] Evidence held insufficient: To 
support a verdict for defendant on 
his counterclaim in a tobacco ware- 
house company’s action for a. bal- 
ance due it from defendant, with a 
counterclaim for damages for a fail- 
ure or refusal to sell the tobacco at 
such times as he ordered it sold. 
Louisville Tobacco Warehouse Co. v. 
Lee, 172 Ky. 171, 189 SW 16. 

35. Ark..—Coyne v. Leslie, 131 
Ark. 435, 199 SW 379. : 

Cal.—Ah Tong v. Earle Fruit Co., 
112 Cal. 679, 45 P 7. 

Tll.—Hunter v. Mathewson, 27 Til. 
AY 192. 

Mo.—Black River Lumber Co. v. 
Warner, 93 Mo. 374, 6 SW 210. 

S. C.—Sims v. Miller, 37 S. C. 402, 
16 SE 155, 34 AmSR 762. 

Tex.—Robinson v. Cleveland, (Civ. 
Ady t2UT ISWo LTT: 

See generally Trial [38 Cyc 1594 
et seq]. 

[a] Mlustration.—In an action for 

_the proceeds of goods sold by a fac- 
tor who claims a lien for advances, 
an instruction that the question for 
the jury to try was whether the 
factor was a bona fide purchaser of 


the gocds to the extent of his claim 
against the consigno- was erroneous, 
as defendant’s position was that of 
a factor enforcing his lien and not 
of a purchaser, and it is error to 
charge them that, if the jury found 
that when the goods were sold by 
defendant the consignor urged that 
a draft he had drawn on defendant 
to deliver to plaintiffs be paid and 
protested against defendant deduct- 
ing his advances, then there was no 
defense. Hunter v. Mathewson, 27 
1 de Bh 

36. Fla.—Bibb v. United Grocery 
Co., 78 Fla. 589, 74 S 880. 

Tll.—Hunter v. Mathewson, 27 Il. 
Ar Ag2: 

Mass.—Porter v. Blood, 5 Pick, 54. 

Mich.—Clintsman v. Alfred J. 
Brown Seed Co., 127 Mich. 280, 86 


NW 797. 
Mo.—Pomeroy v. Sigerson, 22 Mo. 
py ile 


N. Y.—MecMorris v. Simpson, 
Wend. 610. 

See generally Trial [38 Cyc 1511 
et seq]. 

{a] Tllustrations.—(1) In an ac- 
tion of assumpsit to recover a bal- 
ance due on a consignment of pro- 
duce, the question whether a com- 
mission merchant verbally guaran- 
teed a minimum price for a quantity 
of fruit consigned to him, or merely 
expressed an opinion as to the 
amount it would bring, is on con- 
flicting evidence one for the jury. 
Clintsman v. Alfred J. Brown Seed 
Co., 127 Mich. 280, 86 NW 797. (2) 
In an action for the proceeds of 
goods sold by a factor who claimed 
a lien for advances, where the issue 
is whether a certain transaction be- 
tween the consignor and plaintiffs, 
who were third persons, constituted 
a gale, the question is for the jury. 
Hunter v. athewson, 27 Ill. A. 192. 

[b] Submission to jury. — Where 
in replevin against a factor to re- 
cover a stock of goods, under the 
evidence, defendant’s only interest 
therein, if any, is a special interest, 
as to which the testimony 1s con- 
flicting, such interest is properly 
submitted to the jury. Bibb v. 
United Grocery Co., 73 Fla. 589, 74 


S 880. 

37. Fagin v. Conoly, 25 Mo. 94, 
69 AmD 450; Sigerson v. Pomeroy, 
13 Mo. 620; Milbank v. Dennistoun, 
91 N. Y. 386, 19 HowPr 126 [rev 14 
N. Y. Super. 246]. 

[a] Subagents.—Where there has 
been a deviation from the orders of 


21 


the principal, attended by loss, and 
the deviation is the act of agents 
to whom the goods were sent, it is 
for the jury to determine whether 
they were agents of the principal or 
of the commission merchants. Pome- 
roy v. Sigerson, 22 Mo. 177. 

[b] Where the evidence is not 
contradictory it is error to submit 
to the jury whether there was a 
breach of instructions. Milbank v. 
Dennistoun, 21 N. Y. 386, 19 HowPr 
126 [rev 14 N. Y. Super. 246]. 

38. Hichel v. Sawyer, 44 Fed. 845; 
Heinemann v. Heard, 50 N. Y. 27, 62 
N. Y. 448. But see Ewalt v. Hard- 
ing, 16. Md. 160 (holding that 
whether due diligence has been ob- 
served is a question to be decided 
by the court on facts to be found 
by the jury). 

89. lves v. Freisinger, 70 N. J. L. 
257, 5% A 401. 

40. Burnard v. Voss, 8 Oh. Dec. 
(Reprint) 221, 6 CincLBul 339; Us- 
borne v. Stephenson, 36 Or. 328, 58 
P 1103, 78 AmSR 778, 48 LRA 432, 


ieeeee Huguenin v. Legare, 45 S. C. 
‘ag. Buckley v. Handy, 2 Miles 
(Pa.) 449. 

43. Scanlan v. Hodges, 52 Fed. 


354, 3 CCA 113; Symington v. McLin, 
LINE CoE oi. 

44, Evans v. Root, 7 N. Y. 186, 
57.AmD 512. 


45. See supra § 108. 

46. See supra § 86. 

47. Bradley v. Richardson, 3 F. 
Cas. No. 1,786, 2 Blatchf. 3438, 23 
Vt. 720; Mobile, etc., R. Co. v. Whit- 
ney, 39 Ala. 468. 

[a] Assumpsit.—For the storage 
of goods, although still in his pos- 


session, thé factor may maintain an 
action of debt or indebitatus assump- 
sit against the owner. Mobile, etc., 
R. Co. v. Whitney, 39 Ala. 468. 

[b] Advances on account beyond 
the amount agreed upon between the 
parties constitute a present legal 
debt giving a present legal right of 
action. Bradley v. Richardson, 3 F. 
Seat No. 1,786, 2 Blatchf. 343, 23 Vt. 

48. Ludlow v. Simond, 2 Cai. Cas. 
CNEOY PL 2) Amp’ 2911: 

49. Mertens v. Nottebohms, 4 
Gratt. (45 Va.) 163. 


50. Upham v. Lefavour, 11 Metc. 
(Mass.) 174; Frothingham v. Ever- 
ton, 12°N. Hy, 239. 


51. Burrill v. Phillips, 4 F. Cas. 
No. 2,200, 1 Gall. 860; Brown v. Clay- 
ton, 12 Ga. 564; Deland v. Amesbury 
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is no defense, since the factor had the right to re- 
cede from the promise and since the promise could 
have no effect upon the contract between the prin- 
cipal and the factor.°2 After the factor has ren- 
dered his monthly statements for a long period of 
time, which statements have been admitted to be 
correct, it is too late to plead usury in defense of an 
action for a balance due the factor.5? 

Res judicata. In accordance with the general doc- 
trine of res judicata,°+ a judgment in a prior suit 
between the principal and factor may be set up in a 
subsequent action by the factor against the prin- 
cipal, in which the same fact or question is liti- 
gated,.®> 

Recoupment or set-off. Where the factor sues for 
commissions, advances, ete., the principal may re- 
coup or set off whatever damages he has sustained 
by reason of a breach of duty on the part of the 
factor,®°® as by reason of his failure to sell accord- 
ing to instructions;°? or he may recover such dam- 
ages by an adjustment of his claim in a settlement 
of accounts without being driven to a eross action.5§ 
But where in the particular case the relation be- 
tween the parties is that of debtor and creditor, the 
principal cannot set up a counterclaim after a de-) 
mand made for the proceeds, on the ground of con- 
version, in an action by the factor to recover his 
commissions,°? 

[§ 127] c. Pleading.©° The general rules of 
pleading apply to a factor’s declaration or com- 
plaint, in an action against his principal, for his 
compensation or reimbursement,*! and also as to the 


Woolen, ete, Mfg. Co, 7 Pick. 56. 
(Mass.) 244. 7,675, 1 Bilatchf, 
[a] Releasing purchaser.—Where 


a factor takes a note in his own 
name from a purchaser who subse- 
quently fails and makes an assign- 
ment by an indenture which con- 


Tileston, 12 
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Kelly v. Brett te EF. Cas. No, 
Comer, 73 Ga. 418; Wood v. Jones, 10 
Ga. Awi135,1 73° Sh. 1.099% 
Pick. 
methine her v. Everton, 12 N. H. 
239. 
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issues, proof, and variance.®? A complaint for com- 
missions on a sale of goods should allege what 
amount, if any, was realized by defendant from the 
sale;®* and should also allege a consideration for 
the factor’s contract on which the suit is brought ;°* 
and an averment that defendant promised to pay 
plaintiff reasonable commissions should be followed 
by a statement of the reasonable value of such com- 
missions.*® Where, under the particular practice, 
a statement of claim is filed, it should be sufficiently 
specific to enable the principal to plead understand- 
ingly and with full knowledge of every claim that 
can be made or question which can be raised under 
it at the trial;** and in an action to recover a bal- 
ance of advances made by the factor, the state- 
ment of the claim should set out the \account be- 
tween the parties showing the sales made by plain- 
tiff and the prices received.** Where a factor who 
has made advanees sells the goods to reimburse him- 
self, without special instructions, he may sue for 
the amount of deficiency arising upon such gale 
without any averment of a certain balance due, of 
an express promise to pay it, and of a breach of 
such promise.®8 

Plea or answer. The general rules relating to 
pleas or answers apply,®® and in accordance there- 
with matters of affirmative defense must be spe- 
cially pleaded.7° Where the factor sues to recover 
the balance of an account, principally for advances, 
a plea which sets up a violation of an agreement to 
sell the goods at a certain price whereby defendant 
was damaged to a greater amount than the sum 


871, 4 ECL 189, 129 Reprint 426. 
62. Wood vy. Belden, 54 N. Y. 658; 
Mixer v. Williams, 17 Vt. 457. See 


Hatcher v. 


Dodge v.|generally Pleading [31 Cyc 670 et 
(Mass.) 328;] seq]. 

[a] Evidence inadmissible ynder 

pleading.—-Where in an action for 


tains a release of all debts due the 
creditors who execute the same, 
among whom is the factor, the prin- 
cipal may in an action by the fac- 
tor for advances avail himself of the 
factor’s release of the purchaser. 
Deland v. Amesbury Woolen, ete., 
Mfg. Co., 7 Pick. (Mass.) 244. 

52. Hadden v. Dimick, 31 HowPr 
(N. Y.) 196 [rev on other grounds 13 
AbbPr 135]. 

53. Woodward v. Jewell, 25 Fed. 
689, 
54. See Judgments [23 Cye 1215 
et seq]. 

55. McCroskey v. Mabry, 45 Ga. 
get Ribiiize v. Savage, 94 Me, 138, 47 

3 


[a] Illustrations.—(1) Where the 
principal recovers a judgment 
against the factor upon an account 
for merchandise sold, and also on a 
count for money had and received, 
such judgment is a bar to a subse- 
quent action by the factor against 
the principal instituted on the theory 
that such judgment was a breach of 
the contract by’ which the merchan- 
dise was consigned to the factor to 
sell and for which breach he prays 
damages. White v. Savage, 94 Me. 
138, 47 A 138. (2) Where a factor 
is sued in another state for the price 
of goods consigned to and sold by 
him, and he pleads that he has fully 
accounted with his consignor and 
paid him, which suit is determined 
against him and judgment rendered 
in favor of the consignor, the factor 
is estopped, from afterward suing 
the consignor for expenses incurred 
in preparing the goods for sale and 
for freight paid by him on the goods, 
and advances made upon them, and 
commissions, where such former 
judgment is pleaded against him, 
McCroskey v. Mabry, 45 Ga. 327. 


For later cases, developments and changes in the law see cumulative Annotations, 


Set-off generally see Recoupment, 

Sig]. and Counterclaim [34 Cyc 
18]. : 

57. Hatcher v. Comer, 73 Ga. 418; 
Frost v. Powell, 10 Ga. A. 95, 72 
SE 719; Dodge v. Tileston, 12 Pick. 
(Mass.) 328; Moody v. Thompson, 
(Okl.) 166 P 96. 

58. Kelly v. Smith, 14 F. Cas. No. 
7,675, 1 Blatchf. 290. 

59. Parmenter v. American ‘Box 
Mach. Co., 44 App. Div. 47, 60 NYS 
432 [app dism 162 N. Y. 648 mem, 57 
NE 1119 mem]. 

60. See generally Pleading [31 
CyceytL. 

61. Singer Mfg. Co. v. Wood, 1 
Tex pA. Civ} Casie Sin lita Solly,, cv 
Weiss, 8 Taunt 371, 4 ECL 189, 129 
Reprint 426. See generally Plead- 
ing [31 Cye 92 et seq]. 

[a] Petition held sufficient. —A 
petition for commissions on sales 
and leases of. machines is sufficient 
which alleges the contract of agency 
and its performance by plaintiff, the 
making and forwarding of reports, 
etc., the amount of commissions due, 
and defendant’s refusal to pay, al- 
though it does not allege. the 
amounts for which the machines 
were sold or leased, and the time 
when the prices were payable and 
when collected, but notifies defend- 
ant to produce the reports on the 
trial which would show these facts 
specifically. Singer Mfg. Co. vy. Wood, 
1, Dex Ax Civ... \Cas.” 8 127-7. 

[b] Declaration sufficient after 
verdict.—A declaration that defend- 
ant is indebted to plaintiff for com- 
missions due for his having guar- 
anteed the payment of the price of 
goods sold by him as factor of de- 
fendant to third persons and at de- 
fendant’s request is sufficient after 
verdict. Solly v. Weiss, 8 Taunt. 


the balance of an account for goods 
sold, and for commission on a sale 
by plaintiff of a carriage for defend- 
ant, at his request, the answer is a 
general denial, evidence that the car- 
rlage was sold by plaintiff without 
authority and against defendant’s or- 
ders is inadmissible, since the evi- 
dence amounts to an offer to prove 
a conversion of the carriage by plain- 
tiff, not raised .by the pleadings. 
Wood v. Belden, 54 N. Y. 658. 

63. Poland v. Hollander, 62 Misc. 
523, 115 NYS 1042. See Singer Mfg. 
Co. v. Wood, 1 Tex. A. Civ. Cas. 
§ 1177 (where the petition notified 
defendant to produce reports which 
would show the amount realized). 

{a] Complaint held insufficient.— 
A complaint ror commissions on the 
sale of goods, alleging that the 
goods were shipped to and sold by 
plaintiff, and that the said amount 
has been duly demanded,” is insuffi- 
cient in failing to allege that any 
amount was realized by defendant 
from the sales. Poland vy. Hollander, 


62 Misc. 528, 115 NYS 1042. 

64, Poland v. Hollander, 62 Misc. 
bar? NES 1042. 

sy ice v. Montgomery, 20 BF, 
Cas. No. 11,753, 4 Biss. 75. 

66. Park v. Standard Spinning 
Co., 1385 Fed. 860. 

67. Park v. Standard Spinning 
Co., 185 Fed. 860. 
ese Blackmar y. Thomas, 28 N. Y. 

69. See Pleading [31 Cyc 126 et 
seq]. 


ee oe v. Lowe, 24 U. G Q. 


{a] MNlustration.—Where in an ac- 
tion for advances defendant relies 
upon wrongs in the factor’s dealings, 
Such defense should be pleaded, 
Stewart v. Lowe, 24 U. CG. Q. B. 434, 


same title, page and note number, 
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sued for is insufficient if it does not state at what 
time the agreement was made." 

[§ 128] d. Evidence **—(1) Presumptions and 
Burden of Proof. The usual rules of evidence ap- 
ply as to the presumptions 7? and burden of proof ** 
in an action by a factor against his principal, the 
burden being on plaintiff to prove matters in issue 
which are essential to his cause of action,’®> and on 
defendant to prove matters of defense affirmed by 
him,’® unless the subject matter of the defense is 
peculiarly within the knowledge of plaintiff..7 Thus 
in action for a balance due, where defendant denies 
the indebtedness and further alleges that by plain- 
tiff’s negligence and want of diligence the property 
was sold for less than its market value, the burden 
of proving the price for which the property was sold 
is on plaintiff as being peculiarly within his knowl- 
edge,’® but the burden of proving plaintiff’s negli- 
gence and want of diligence is on defendant,’® un- 
less the circumstances in the case raise a presump- 
tion of negligence.®° 

[§ 129] (2) Admissibility. The general rules 
of evidence governing the competency, relevancy, 
and materiality of evidence in civil actions ** control 
the admissibility of evidence in an action by a factor 
against his principal.** In an action to recover ad- 
vances, where the principal counterclaims, setting 
up a loss which he claims was occasioned by the fac- 
tor’s negligence in failing to sell, evidence of the 
market price in other localities is inadmissible, 
where there is no claim that the factor’s failure to 


Defenses generally see supra § 126. 77. Govan v. 
71. Grimes v. Reese, 30 Ga. 330. | 458, 16 SE 619. 
72. See generally Evidence 22 °C. 78. Govan v. 
Sa-pr Aas : 458, 16 SE 619. 
73, Earl Fruit Co. v. Thurston 79. Govan v. 
Cold Storage, etc., Co., 60 Minn. 351, | 458, 16 SE 619. 
62 NW 439. See also generally Evi- 80. Govan v. 
dence §§ 25-88. 458, 16 SE 619. 
74, Pallen v. Bogy, 78 Mo. A. 88. 81. 
See also generally Evidence §§ 13-24. 82. Coe v. 


75, Byrne v. Grayson, 15 La. Ann. 
457; Blakely v. Frazier, 1P9SHICI 4122, 

a] Correctness of items of ac- 
count.—(1) In an action by a factor 
on an account current for a part of 
which balance in favor of the factor 
a promissory note had been given 
by defendant, an answer containing 
a general denial and a special aver- 


189, 42 NW 229. 
[a] Evidence 
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See Evidence §§ 89-162. 

Nash, 28 Mich. 259; 
Myers v. Brice, 2 Pennyp. (Pa.) 382; 
Beéeakley v. Rainier, (Tex. Civ. A.) 78 
SW 702; Mason v. Bradley, 


held inadmissible.— 
(1) An account of sales rendered not 


in accordance with the contract be- 
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sell was the result of fraud, for if the factor had 
transferred the goods to another market he would 
have been liable for any depreciation in the price.** 

Custom or usage. Evidence may be given to show 
the customs of merchants so far as they concern 
the transactions between the parties and the ques- 
tions at issue between them,’* provided the custom 
is so general, long established, and notorious that 
the party against whom it is to operate must be 
presumed to have knowledge of it,*° and is not in 
contravention of a settled rule of law.** 

Receipts. Where the defense to an action for ad- 
vances is that the transaction was a sale and not a 
consignment, receipts signed by the bookkeeper of 
defendant, who was his ‘‘business man’’ and to 
whom the advances were paid, the receipts being to 
the effect that money had been received from plain- 
tiff for advances from consignments, are admissible 
without proof of express authority of the book- 
keeper to sign receipts in this form,’ and it is not 
competent for defendant to prove by the bookkeeper 
that he executed the receipts in this form without 
authority.88 Freight bills and receipts are secondary 
evidence and not admissible without preliminary 
testimony identifying them or showing their admis- 
sibility.®® 

(§ 130] (8) Weight and Sufficiency. The usual 
rules as to the weight and sufficiency of the evidence 
in civil actions °° apply to the evidence in an action 


by a factor against his prineipal.®! : 

Cushing, 111 N. C.| tiff has given evidence by his agent, 
: who contracted with defendant, that 
Cushing, 111 N. C.| the contract was one of consignment 
; on advances, a question by defend- 
Cushing, 111 N. C.| ant whose theory of the case is that 
the transaction was a sale whether 

Cushing, 111 N. C.| the witness had not said to plaintiff 


that he had orders for goods of the 
kind at certain prices and that the 
prices were guaranteed is properly 
rejected as not being proper or ma- 
terial on cross-examination. Myers 
vy. Brice, 2 Pennyp. (Pa.) 382. 

83. Justice v. Brock, 21 Wyo. 281, 
131 P 38, 133 P 1070. 

84. Brown vy. Harrison, 17 Ala. 
774; Holmes v. Gayle, 1 Ala. 517; 


74 Wis. 


tween the principal and factor. Coe | Thompson y. Packwood, 2 La. Ann. 
vy. Nash, 28 Mich. 259. (2) Where, | 624. : 
in an action by a factor against 85. Earl Fruit Co. v. Thurston 


ment that at the time defendant 
signed the promissory _ note he had 
not examined the accounts of plain- 
tiff against him imposes upon plain- 
tiff the burden of proof as to the 
correctness of the items of the ac- 
count under consideration. Byrne v. 
Grayson, 15 La. Ann. 457. (2) Where 
a factor voluntarily pays the amount 
of a reclamation made upon him for 
overdrafts on those who sold the 
and sues to 
amount from his principal, 
make proof of the state of the ac- 
count in order to show that the 
money advanced by plaintiffs was 
paid for the advantage of defend- 
ants. Blakely v. Frazier, 1RRISL C. 


122. 

[b] Where a_ factor claims @ 
privilege under Code art 3214, for 
advances, he must show affirmative- 
ly that the property was at his 
disposal or that he had received a 
bill of lading or letter of advice 
previous to seizure by a creditor of 
his consignor. Hyde v. Smith, 12 
La. 144. 

76. Govan v. Cushing, AEN C. 
458, 16 SH 619. 

[a] Negligence of factor.—W here 
in an action to recover for over- 
drafts defendant raises the issue 
that the gcods had been sold for 
less than their value through the 
negligence and mismanagement of 
plaintiff, the burden of proof is upon 
defendant. Govan Vv. Cushing, 111 
N. Cc. 458, 16 SE 619. 


his principal, the factor claims to 
have been authorized to purchase 
goods without restriction as to the 
price to be paid, evidence of the prin- 
cipal’s declarations that he had made 
such a contract with a third person 
is inadmissible, since the fact that 
the principal had made a particular 
contract with a third person does 
not tend to show that he made a 
similar contract with the factor. 
Beakley v. Rainier, (Tex. Civ. A.) 78 
sw 702., (8) In an action for ad- 
vances over and above what the con- 
signment realized, evidence of a 
proposition made by plaintiff to a 
third person to purchase her goods 
at a certain sum has no bearing on 
the question as to what he had sold 
defendant’s goods for. Mason v. 
Bradley, 74 Wis. 189, 42 NW 229. 
[b] Best and seconessy evidence. 
—(1) Where in an action by a factor 
for advances the defense is that the 
transaction was a sale, and defend- 
ant offers in evidence the books of 
original entry showing the charges 
of the goods of plaintiff at the time 
of the transaction, the books may 
properly be rejected on the ground 
that they are not the best evidence 
defendant can testify as to the na- 
ture of the transaction. Myers Vv. 
Brice, 2 Pennyp. (Pa.) 882: (2) Ac- 
count books as best and secondary 


evidence generally see Evidence 
§ 1240. : 
[c] Immateriality.—Where plain- 


Cold-Storage, etc., Co., 60 Minn. B51; 
62 NW 439. 

86. Indianapolis Rolling Mill Co. 
vy. Addy, 5 Oh. Dec. (Reprint) 588, 6 
AmLRec 764, 3 CincLBul 293. 


87. Myers v. Brice, 2 Pennyp. 
(Pa.) 382. 

gs. Myers v. Brice, 2 Pennyp. 
(Pa.) 382. 

89. Moody y. Thompson, (Ok1.) 
16 6y 496. 

90. See Evidence §§ 1730-1806. 


91. Ga.—Meinhard-Ferst-Doyle Co. 
v. De Loach, 19 Ga. A. 8238, 91 SE 
446; John Flannery Co. v. James, 13 
Ga. A. 425, 79 SE 912. 


ee vy. Campbell, 4 Ill. A. 
Kan.—Brown v. Funck, 89 Kan. 


601, 132 P 202, AnnCasi915A 174. 

Ky.—Swift v. Northcott, 149 Ky. 
127, 147 SW 887. 

La.—Hogan v. Mississippi Valley 
Bank, 28 La. Ann. 550. 

N. Y.—Ract v. Duviard-Dime, 4 
NYS 157. 

Or.—Gorman v. McGowan, 44 Or. 
597, 76 P 769. 

Tex.—Webster v. Richardson, 55 
Tex. Civ. A. 391, 119 SW 142. 

Utah.—Coates v. Metcalf, 29 Utah 
209, 81 P 900. 

Wash.—Sherwood v. Seattle Fruit, 
etc., Co., 93 Wash. 544, 161 P) 372s 

Ont.—Craig-v. Corcoran, 23 UC. 
Q. B. 441. 

[a] Evidence held sufficient: (1) 
To justify a finding that plaintiff 
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[§ 131] e. Trial.°? Questions 


structions to the jury,®* and to questions of law and 
fact,°* are governed by the rules which pertain 
Thus the instructions 
must not be misleading,®® and must be applicable to 
An instruction is erroneous which 
authorizes the jury in a suit for advances over and 
above the realization of consignments to find for 
plaintiff on a certain hypothesis without regard to 
whether plaintiff exercised due care and diligence.%” 


thereto in other civil actions. 


the evidence.®® 


FACTORS 


relating to in- 


ments generally 


Where the parties disagree as to the terms of a 


VI. RIGHTS, DUTIES, AND LIABILITIES 


[§ 133] 
In General.” 


was entitled to no commissions on 
goods shipped directly to him. Ract 
vy. Duviard-Dime, 51 Hun 639, 4 NYS 
156. (2) To establish the claim of 
the factor that a commission was 
to be allowed. Gore v. Campbell, 4 
Ill. A. 661. (3) To show that the 
factor was guilty of neglect of his 
duty to the principal through a vio- 
lation of his instructions. John 
Flannery Co. v. James, 13 Ga. A. 425, 
79 SE 912. (4) To show that the 
factor did not use due diligence in 
making the sale. Brown v. Funck, 
89 Kan. 601, 132 P 202, AnnCas1915A 


174. 

[b] Evidence held insufficient: To 
support a verdict for defendant on 
a counterclaim because of the fac- 
tor’s failure to sell promptly. Swift 
v. Northcott, 149 Ky. 127, 147 SW 
887. 

[ec] Proof as to real consignor.— 
In an action to recover for advances, 
proof that the cashier of a bank, 
guaranteeing advancements to be 
made by a factor to a shipper of 
goods, stipulated that all remit- 
tances. should be made through the 
#uarantor’s bank was not sufficient 
to prove that the shipper was an 
agent of the bank, and that the lat- 
ter was the real consignor. Hogan 
v. Mississippi Valley Bank, 28 La. 
Ann. 550 

[38 Cye 


See 

Moody v. Thompson, (Ok1.) 
166 P 96. See generally Trial [38 
Cyc 1594 et seq]. 

94. U. S.—Meriden Coal Min. Co. 
v. Van de Water, 191 Fed. 805, 112 
CCA 319. 

Ark.—Burke v. Napoleon Hill Cot- 
ton Co., 134 Ark. 580, 202 SW 827. 

Ga.—Interstate Chemical Corp. 
gigs Slade, 20 Ga. A. 776, 93. SE 
422. 

Mo.—Pomeroy v. Sigersen, 22 Mo. 
nar 

N. Y.—Alden Coal Min. Co. v. C. 
L. Amos Coal Co., 192 App. Diy. 371, 
182 NYS 819; Dowler v. Swift, 113 
App. Div. 260, 98 NYS 983. 

N. C.—S. Blaisdale Co. v. Lee, 127 
Ni tC. 365, 37) SH. 509, 

Or.—Ushkorne vy, Stephenson, 36 Or. 
eae oo P1103 78. AmSRw778,<1 48 
LRA 432. 

Wyo.—Justice v. Brock, 21 Wyo. 
Boivelod © 38," hoo eer 100: 

See generally Trial [38 Cye 1511 


generally Trial 


et seq]. 
[a] Evidence held to present 
question for jury: (1) Whether 


plaintiff exercised ordinary care to 
protect and preserve goods consigned 
to it. Burke v. Napoleon Hill Cot- 
ton Co., 134 Ark. 580, 202 SW 827. 
(2) Whether the factor was negli- 
gent in not selling. more promptly. 
Usborne v. Stephenson, 36 Or. 328, 
58 P 1103, 78 AmSR 778, 48 LRA 432. 


A. Of Factor—l. Rights against Third 
Persons—a. On Contracts Relating to Goods—(1) 
As a general rule, since a factor-has 
from the nature of his employment a special prop- 
erty in the goods consigned to him by his prineipal, 


PERSONS 


(3) Whether the factor was negli- 
gent in not inspecting the goods. 
Dowler v. Swift, 113 App. Div. 260, 
98 NYS 983. (4) Whether the prin- 
cipal had given the factor positive 
instructions not to sell the goods for 
less than a specific price, in waiting 
for which the goods spoiled. Burke 
v. Napoleon Hill Cotton Co., 134 Ark, 
580, 202 SW 827. (5) Whether plain- 
tiff was entitled to commissions on 
goods sold through him regardless 
of whether the goods were delivered. 
Interstate Chemical Corp. v. Slade, 
20 Ga. A. 776, 93 SE 422, 

{b] Evidence of long delay in 
Selling, with a constantly falling 
market, is properly submitted to the 
jury on the question of the factor’s 
good faith and reasonable diligence. 
Benedict v. Inland Grain Co., 80 Mo. 
A. 449; Justice v. Brock, 21 Wyo. 
281, 131° P: 38, 133 P 1070, 

{[c] Usury. — Whether commis- 
sions contracted for were a mere 
cover for usury under the contract 
is a question for the jury. Cockle v. 
Flack, 93 U. S. 344, 23 L. ed. 949. 

95. Mason v. Bradley, 74 Wis. 189, 
42 NW 229. 

[a] Instruction held misleading.— 
Where an action to recover an over- 
payment made by plaintiff to defend- 
ants on goods sold by him for them 
on commission, defendants counter- 
claimed for labor performed upon 
such goods, and the court charged 
the jury that defendants were not 
entitled to any pay for such serv- 
ices, unless they were performed 
pursuant to an agreement by plain- 
tiff to pay them therefor, and de- 
fendants had not claimed that there 
was any such agreement, such 
charge was misleading. Mason v, 
a reeee 74 > Wis... 18937 42 INIW 

96. Moody v. 


(Ok1.) 
166..P 96. 
97. Adams v. Capron, 21 Md. 186, 
83 AmD 566. 
98. Sherwood vy. Seattle Fruit, 
etc., Co., 98 Wash. 544, 161 P 371. 


Thompson, 


99. See generally Judgments [23 
Cyc 623]. See also Holstead v. Som- 
mer, 48 Que. Super. 383 (holding 


that in an action by a factor cldaim- 
ing a fixed sum as commission, and 
demanding, moreover, that his prin- 
cipal be condemned to render him an 
cccount for certain sales made by 
him and upon which he is entitled 
to a commission, the court may, if 
plaintiff has already examined de- 
fendant and his books during the 
trial, determine the amount due to 
the agent for his commission, with- 
out any rendition of account from 
the principal). 

1. Berkowitz v. Mitenthal, 30 
Mise. 772, 62 NYS 484; Beakley v. 
Rainier, \Tex. Civ. A.) 78 SW 702. 

{a] Tllustration.—Where plaintiff, 
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special contract for the sale of: goods on commis- 
sion, the fact that the court does not find the con- 
tract exactly as claimed by either party but adopts 
the testimony of each in part does not amount to a 
finding that there was no meeting of the minds upon 
any definite contract.°® 

[§ 132] f. Judgment. The law relating to judg- 


applies.°® A judgment for plain- 


tiff cannot be given for a greater amount than that 
to which he shows he is entitled.t 


OF FACTOR AND PRINCIPAL AS TO THIRD 


he may maintain an action in his own name against 
a third person either for the breach or enforcement 
of a contract made by him relating to the goods; 
or for the recovery of the purchase price of goods 
sold by him,* especially where there is an express 


by his summons and unverified bill 
of particulars, claims a certain sum 
for wages and commissions, but tes- 
tifies that he was to receive com- 
missions only on such goods as were 
shipped, and that he cannot tell 
whether all ‘the items in his bill were 
shipped or not, and that his sales 
are less than ‘the sum claimed in 
his bill, it is reversible error to ren- 
der judgment for the whole amount 
claimed. Berkowitz v. Mitenthal, 30 
Mise. 772, 62 NYS. 484, 

2. Right of factor to sue carrier 
for loss of goods see Carriers § 523. 

3. Hearshy v. Hichox, 12 Ark, 
125; Groover v. Warfield, 50 Ga. 
644; Smith v. Bloom, 159.Iowa 592, 
141 NW. 32, 34 [eit Cyc]; Allen v. 
Steers, 39 La, Ann. 586, 2 S 199, 

[a] Contract of purchase,—A 
factor may, in his own name, recover 
all the damages resulting from a 
breach of contract by the buyer from 
him, although he may be bound to 
pay the same when recovered to his 
consignor, the measure of damages 
being the difference between the con- 
tract price for the goods and the 
value thereof on the day of the 
Benen. Groover v. Warfield, 50 Ga. 

{b] Contract of storage.—A factor 
who makes a contract for storage of 
goods received by him for gale may 
maintain a suit for its breach. Al- 
aon v. Steers, 39 La. Ann. 586, 2 S$ 
S.—McCobb v. Lindsay, 15 
No. 8,704, 2 Cranch G G, 


ht —Hearshy v. Hichox, 12 Ark. 


Colo.—Plummer Mercantile Co. v. 
Henderson, 37 Colo. 93, 86 P 108. 
so ee PORN er v. Warfield, 50 Ga. 

Iowa.—Smith v. Bloom, 159 -Io 
592, 141 NW 32, 34 [cit Cyc]. ae 
pattie Graham v. Duckwall, 8 Bush 


Md.—U. S. Telegraph Co. A il- 
dersleve, 29 Md. 232, 96 Ata bias 
Mass.—Huntington _ y. Knox, 7 
eae ee, qeeclany, TCs: 
, 54 Am ; Van 
Peers 4 phass 258, Heaton cei 
R -—Ladd v. Arkell, 37 N. f 
Super. 35; Grinnell y, Schmidt, 4 N. 
Y. Super. 706, 3 CodeRep 19; Toland 


v. Murray, 18 Johns. 24; Murray v.. 


Toland, 3 Johns. Ch. 569. 
N. C.—Whitehead y. 
INS UC. 2517. 
Wis.—Progress Blue Ribbon Farms 
v. Chicago Horse Sales Co., 153 Wis. 
249, 140 NW _ 1132; Beardsley v. 
Schmidt, 120 Wis. 405, 98 NW 2365, 
102 AmSR 991; Kellogg v. Costello, 
93 ee Bars ne ea Edgerton 
v. chels, is. , 26 
28 NW 408. a ee 
Eng.—Sadler v. Leigh, 4 Campb, 


Potter, 26 


For later cases, developments and changes in the law see curnulative Annotations, same title, page and note number. 


~ 


&§ 139-135]. 


promise to pay him;° and may control such litiga- 
tion where there is nothing to~indicate that such 
control 1s contrary to the wishes of the principal. 
He may maintain such action whether the name of 
the principal is disclosed or not;? and although he 
has accounted to his principal in full for the pur- 
chase price,® as in such a case he may maintain the 
suit for his own use.® But he cannot sue upon a 
contract which the principal and purchaser have re- 
scinded.’° A factor who sells goods in his own name 
is regarded as trustee of an express trust,!! within 
the meaning of statutory provisions that a trustee 
of an express trust may sue in his own name on the 
contract without joining with him a person for whose 
benefit the action is prosecuted.12 A factor’s guar- 
anty under a del credere commission gives him the 
right, but not the exclusive right, to sue for and 
recover the proceeds of the sales in his own name.?3 

Substitution of goods. Where a factor makes a 
contract of sale for the benefit of his principal of 
goods to arrive within a certain period, the factor 
may, as against_one who discounts drafts drawn on 
the goods consigned and to whom the bills of lading 
are delivered, substitute other goods of the same 
character in fulfillment of the contract.14 

{[§ 134] (2) Defenses. Defendant in an action 
by the factor may interpose any defense which 
would have been admissible if the action had been 


195; Drinkwater v. Goodwin, 1 Cowp. 


PACTORS | 


as completed and sue for the price, 
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instituted by the principal,'® and in addition such 
defenses as would be good against the factor only ;1¢ 
except that defenses which would have been good 
against the principal cannot be interposed to the 
extent of defeating a recovery by the factor to the 
amount of his lien.17 A purchaser from a factor 
who sells in his own name cannot set off a claim 
against the principal which is not yet payable;18 
nor is it a defense to an action by the factor for the 
price of goods sold that the sale was made by the 
factor’s agent without authority from the principal, 
as such objection can be raised only by the prin- 
cipal.1® 

[§ 135] b. For Torts Relating to Goods. As 
against a wrongdoer, a factor may maintain an ac- 
tion in his own name for torts relating to the goods 
in his possession, and may recover damages to the 
full amount of the injuries to the goods,?° as where 
the goods are wrongfully taken or withheld from his 
possession ;?! but where the action is against one 
claiming through the principal, the factor can re- 
cover only the value of his special property in the 
goods.2?_ A factor who is compelled to pay an illegal 
exaction to a government officer for permission to 
ship goods in his possession may maintain a suit to 
recover the amount of the exaction in a case where 
the owner might do so.?8 

Under the Abandoned and Captured Property 


NYS 421, 31 AbbNCas 99; Gorum v. 


251,.98 Reprint 1070. but if entitled to any remedy, it} Carey, 1 AbbPr 285; Grosvenor v. 
But see Ermeling v. Gibson Can-/ must be in some other form of ac-| Phillips, 2 Hill 147; Holbrook v. 

ning Co., 105 Ill. A. 196 (holding that} tion. Robinson v. Talbot, 121 Mass.| Wight, 24 Wend. 169, 385 AmD 

if the factor sells in his own name] 65138. 607. 

and advances the price to the owner, 11. See supra § 5. Tex.—Nacogdoches Compress Co. 

he loses his lien and becomes mere- 12. Wolfe v. Missouri Pac. R. Co.,| v. Hayter, (Civ. A.) 188 SW 506; 

ly an assignee of a chose in action,| 97 Mo. 473, 11 SW 49, 10 AmSR 331,} Houston, etce., Co. v. Stewart, 1 


and if the principal is known, must 
bring suit in the principal’s name 
for the purchase price). 

{a] TDllustration—Where the own- 
er of goods stored with a _ factor 
authorizes him to sell to defendant 
for cash, and the factor delivers a 
portion of the goods on time, and 
on defendant’s failure to pay the 
factor sells all of the-goods and pays 
the owner, he is entitled to recover 
from defendant for: the goods sold 
to him on time. Plummer Mercan- 
tile Co. v. Henderson, 87 Colo. 93, 
86 P 108. 

5. Van Staphorst v. Pearce, 4 
Mass. 258. ; 

6. Beardsley v. Schmidt, 120 Wis. 
405, 98 NW 235, 102 AmSR 991. 

Right of principal to control ac- 
tion see infra § 136. 

7. Ilsley v. Merriam, 7 Cush. 
(Mass.) 242, 54 AmD 721; Beardsley 
v. Schmidt, 120 Wis. 405, 98 NW 235, 
102 AmSR 991. 

8. Smith v. Bloom, 159 Iowa 592, 
141 NW 32;. Progress Blue Ribbon 
Farms v. Chicago Horse Sales Co., 
1538 Wis. 249, 140 NW 1132. 

9. Progress Blue Ribbon Farms v. 
Chicago Horse Sales Co., 153 Wis. 


249, 140 NW 1132. j 

10. Robinson v. Talbot, 121 Mass. 
513: l 

[a] Tllustration.— Where goods 


were consigned to a factor who made 
advances upon them to the consignor 
and afterward sold them under a 
warranty that they were of a certain 
quality; but the goods did not. cor- 
respond with the warranty, and the 
purchaser gave notice thereof to the 
consignor, and with his consent re- 
scinded the sale but gave no notice 
to the factor, the factor could not 
maintain an action against the pur- 
chaser for the price of the goods; if 
the above transaction between the 
purchaser and the consignor oper- 
ated to deprive the factor of his lien, 
. by reason of the transfer of the pos- 
session of the goods to the consign- 
or, instead of to himself, he could 
not for that reason treat the sale 


3 LRA 539; Ladd v. Arkell, 37 N. Y. 
Super. 35; Grinnell v. Schmidt, 4 N. 
Y. Super. 706, 3 CodeRep 19, 8 NYLeg 
Obs 197; Beardsley v. Schmidt, 120 
Wis. 405, 98 NW 335, 102 AmSR 991. 

13. Sherwood v. Stone,'14 N. Y. 
267. But see Bramble v. Spiller, 21 
Li. T. Rep. N. S) 672° (holding. that 
where a del credere agent sells for 
a disclosed principal, he cannot sue 
the purchaser on the contract of 
sale in his own name). 

14. Hong Kong, etc, Banking 
Corp. v. Cooper, 114 N. Y. 388, 21 NE 


994, 

15. Grice v. Kenrick, L. R. 5 Q. B. 
344; Gibson v. Winter, 5 B. & Ad. 
96, 27 ECL 50, 110. Reprint 728; 
Drinkwater v. Goodwin, 1 Cowp. 251, 
98 Reprint 1070; Atkyns v. Amber, 2 
Esp. 493; Bauerman v. Radenius, 7 
T. R. 663, 101 Reprint 1186. 

Defenses to action by agent gen- 
erally see Agency §§ 507, 508. 

16. Gibson v. Winter, 5 B. & Ad. 
96, 27 ECL 50, 110 Reprint 728. 

17. Drinkwater v. Goodwin, 1 
Cowp. 251, 98 Reprint 1070. 


18. McCobb v. Lindsay, 15 F. Cas. 
No. 8,704, 2 Cranch C. C. 245. 

19. Harralson v. Stein, 50 Ala. 
347. 


20. U. S.—Ryttenberg v. Schefer, 
131 Fed. 313. 

Ala.—Beyer v. Bush, 50 Ala. 19. 

Cal.—Roberts v. Burr, 185 Cal. 156, 
67 P 46. 

Tll.—Winne v. Hammond, 37 Ill. 99; 
Illinois Cent. R. Co. v. Schenk, 64 Il. 
A. 24. 

Ky.—Robinson v. Webb, 11 Bush 
464. 
La.—Fowler v. Cooper, 3 La. 215. 

Me.—Smith v. Maine Cent. R. Co., 
114 Me. 474, 96 A 778; Boston, oes 


R. Co. v. Warrior Mower Co., 
Me. 251. 

‘Md,_-Miller v. Lea, 35 Md. 396, 6 
AmD 417. 


N. Y.—Fitzhugh v. Wiman, 9 N. 
Y. 559; Ladd v. Arkell, 37 N.Y. 
Super. 35, 40 N. Y. Super. 150;.Porter 
v. Schendel, 25 Misc. 779, 55. NYS 
602; Talcott y. Canton Mills Co., 30 


Tex. A. Civ. Cas. § 1246. 

Eng.—Bryans v. Nix, 4 M. & W. 
775, 150 Reprint 1634. 5 

[a] Illustration.—A factor, who 
has possession of goods for sale, and, 
by special agreement, is guarantor 
of the purchase money on sales made 
by him and is entitled to a lien 
on the goods for expenditures he is 
bound to incur, and for his com- 
mission, and for an indebtedness of 
the owners on open account in re- 
spect to the goods, has a_ special 
property in the goods, coupled with 
their possession, sufficient to sup- 
port a right of action for injuries 
thereto. Porter v. Schendel, 25 Misc. 
179, 55 NYS 602. 

21. Roberts v. Burr, 135 Cal. 156, 
ss P 46. And see cases supra note 


[a] Application of rule.—A find- 
ing that plaintiff was the special 
owner and entitled to the possession 
of the attached goods; that defend- 
ant wrongfully took them from 
plaintiff’s possession; that the goods 
were delivered to plaintiff’s prin- 
cipal for a valuable consideration, 
and not with an intent to defraud 
the seller’s creditors; that the prop- 
erty was deposited with plaintiff 
for sale on commission, which pos- 
sessicn he held at the time of the 
seizure; and that the value of the 
goods was three thousand dollars, 
was sufficient to support a judgment 
for plaintiff in an action for goods 
attached as the property of a third 
person, without a finding of gen- 
eral ownership in plaintiff, the taking 
and carrying away having been ad- 
mitted by defendant. Roberts v. 
Burr, 135 Cal. 156, 67 P 46. 


vets Heard v. Brewer, 4 Daly (N. 
‘fal Against creditor.—A factor 


having a lien for his advances can, 
in an action against a creditor of his 
principal who has taken the goods 
under attachment, recover only the 
value of his special property. Heard 
v. Brewer, 4 Daly (N. Y.) 136. 
23, Hamilton v. Dillin, 11 F. Cas. 
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Act,?* which gives the owner of any such property a 
right, after it has been sold by the government, to 
recover the proceeds of it, a factor is not such an 
owner as to entitle him to maintain an action of 
trover for the value of the property beyond the ex- 
tent of his lien.?® 

Against municipality. Under a-statute which sub- 
jects a city to the payment of damages, occasioned 
by the destruction of buildings to prevent the 
spreading of a conflagration, to owners or persons 
having an estate or interest in the buildings de- 


stroyed,?® a factor who has goods in such a build-— 


ing and has a lien upon such goods may claim dam- 
ages to the amount of ‘his lien,?7 but is not entitled 
to claim the value of the goods for the benefit of the 
owner.?8 

[§ 136] c. Right of Principal to Control Ac- 
tion.2® The right of the factor to sue for the price 
of goods or injuries to them is, as a general rule, 
subject to the right of the principal to control the 
litigation or to sue in his own name;*° except: that 
the principal cannot intervene or sue in such a man- 
ner as to defeat the factor’s lien.*! 

Foreign principal. It has been held that, where a 
factor makes a contract relating to the goods of a 
principal residing in a foreign country, the presump- 
tion arises that exclusive credit was given to the 
factor and that an action on the contract can be sus- 
tained by the factor alone,*? and not by the principal 
except through and by the factor.** But on the 
other hand it has been held that there is no such 
absolute-presumption and that the principal, whether 
foreign or domestic, may sue to recover the price of 
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price of goods sold by his factor, un-| 


~ 


goods sold by his factor,*4 unless it is made affirma- 


[§§ 135-138 


‘tively to appear that exclusive credit was given to 


the factor by proof other than the mere fact that 
the principal resided in another state or country ;*° 
and if the purchaser of a consignment becomes in- 
solvent, the nonresident consignor is not affected by 
the discharge of the insolvent but can sue to recover 
the price for which the goods were sold.#® 

[§ 137] 2. Liability to Third Person *’—a. In 
General. A factor, like other agents,38 is personally 
liable on a contract which he enters into in his own 
name without disclosing his principal,?® even though 
he is known to be a factor;*° and he cannot avoid 
such liability by settling with his principal, without 
the third person’s consent.44 But where he dis- 
closes the fact of his agency, and the name of the 
person for whom he is acting, he is not personally 
liable if he makes the contract in such form as to be 
binding upon his principal,*? unless it appears that 
he also intended to bind himself personally.*? 

[§ 1388] b. Factor for Foreign Principal. It 
has been held by some early decisions that by the 
usage of trade a factor acting for a merchant resi- 
dent in a foreign country is personally liable for 
contracts made by him for his principal, notwith- 
standing he fully discloses at the time the charac- 
ter in which he acts.*4 This rule has been held not 
applicable to the case of a principal domiciled in 
another state of the Union as the interests of trade 
do not require it.4® But by the more modern de- 
cisions, where a written contract is made and ex- 
pressed to be with the foreign principal and not 
with the factor, the latter is not liable, although the 


41. Johnson v. McCampbell, 6 


ae 5979 laff 21° Wall. 78, 22 Li ‘ed. 
24, See United States [39 Cye 


755] 
25. U.S. v. Villalonga, 28 Wall. 
(U: S.) 35, 23 L. ed. 64. 
See Municipal Corporations 


26. 

[28 Cye 770]. 

27. New York v. Stone, 20 Wend. 
GNeOY.) 139 “[afi«25 Wend: 157]. 

28. New York v. Stone, 20 Wend. 
CNG Y).)2e139) faff - 25) “Wend. 1574! 

29. Right of principal to control 
or supersede agent’s action generally 
see Agency § 601. 

30. Walter v. Ross, 29 F. Cas. No. 
dae, 2) Wash, Cc. CG: 283;'“Smith' -v. 
Bloom, 159 Iowa 592, 141 NW 82, 34 
[cit Cye]; Jackson Ins. Co. v. Partee, 
9 Heisk. (Tenn.) 296; Beardsley v. 
Schmidt, 120 Wis.. 405, 98 NW 235, 
102 AmSR 991. 

31. Beardsley v. Schmidt, 120 Wis. 
405, 98 NW 235, 102 AmSR 991; 
Houghton v. Matthews, 3 B. & P. 
485, 127 Reprint 263; Drinkwater v. 


5 1 Cowp. 251, 98 Reprint 
1070. 

32. In re Merrick, 5 Watts & S. 
(Pa.) ‘9. J 

33. In re Merrick, 5 Watts & S. 
(Pa:) 9 


[a The foreign factor may begin 


suit in his own name or in his 
principal’s name. Meyer v. Littell, 
ZaPar iT. 

34. Barry \'v. Page, 10 Gray 
(Mass.) 398. 


“Tt has been sometimes said that 
when a sale is made by a factor 
for a foreign principal the latter 
cannot sue for the price. This sup- 
posed exception has been put on the 
ground that in such case the pre- 
sumption at law is that exclusive 
credit was given to the agent, and 
therefore the principal cannot be 
treated in any manner whatever as 
a party to the contract. But the 
later and better opinion is that there 
is no such absolute presumption, and 
that a principal, whether foreign or 
domestic, may sue to recover the 


less it is made affirmatively to ap- 
pear that exclusive credit was given 
to the agent by proof other than the 
mere fact that the principal resided 
in another state or country.” Barry 
v. Page, 10 Gray (Mass.) 398. 

35, Barry Svar ebace, (10 
(Mass.) 398. 

36. Ilsley v. Merriam, 7 Cush. 
(Mass.) 242, 54 AmD 721. 


Gray 


37. Liability for freight see Car- 
feed §§ 700, 701; Shipping [386 Cyc 
3 F 

38. See Agency §§ 491-494. 

39.. Wheeler v. Reed, 36 Ill. 81; 
Turner v. Crumpton, 21 N. D. 294, 
130 NW 937, AnnCasi1918C 1015; 


Stevens v. Pincoffs, 9 Oh. Dec. (Re- 
print) 479, 14 CineLBul 110. j 

[a] The well-settled rule ‘of 
agency that if an agent does not dis- 
close his agency and name his prin- 
cipal he binds himself and becomes 
subject to all liabilities, express and 
implied, created by the contract, in 
the same manner as if he were the 
principal in interest, applies equally 
to sales by factors in their own 
oped Wheeler v. Reed, 386 Ill. 

ile ‘ 

[b] A factor who buys goods for 
his principal in his own name is per- 
sonally liable for the price. Turner 
v. Crumpton, 21 N. D. 294, 1830 NW 
937, AnnCas19138€ 1015. 

[ec] A factor for distillers undis- 
closed as principals who contracts 
to sell and deliver on board freight 
cars by a transfer of bill of lading 
barreled spirits in bond for export 
and does so deliver them undertakes 
by implication that the _ barrels 
should be fit and properly filled for 
such transportation and is liable 
for leakage caused by the breach of 
his undertaking, although the leak- 
age was due to latent defects in the 
wood of which the barrels were 
made. Stevens v. Pincoffs, 9 Oh. 
Dee. (Reprint) 479, 14 CincLBul 
110. 

40. -Wheeler v. Reed, 36 Ill. 81. 


é atte Ld ey te, 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Baxt. (Tenn.) 294. 

[a] MIllustration.—A factor, by 
settling with his principal, cannot 
avoid a previously admitted liability 
to a third person for expenses in- 
curred in forwarding goods, without 


the consent of the third person. 
Johnson v. McCampbell, 6 Baxt. 
(Tenn.) 294. 

42. Kirkpatrick v. Stainer, 22 
Wend. (N. Y.) 244. 

43. Kirkpatrick vy. ‘Stainer, 22 


GNE YS) F244, 

44. Rogers v. March, 33 Me. 106; 
McKenzie v. Nevius, 22 Me. 138, 38 
AmD 291; Kirkpatrick v. Stainer, 22 
Wend. (N. Y.) 244. 

{a] The reason for this rule ac- 
cording to Justice Story is founded 
on “the presumption, that the party 
dealing with the agent intends to 
trust one who is known to him, and 
resides in the same country, and 
subject to the same law as himself, 
rather than one, who if known, can- 
not from his residence in a foreign 
country, be made amenable to those 
laws, and whose liability may be af- 
fected by local institutions, and local 
exemptions, which may put at hazard 
both his rights and his remedies.” 
Story Agency § 290 [quot Rogers v. 
March, 33 Me. 106, 112]. 

[b] The ordinary presumption in 
such cases “not only is that credit is 
given to the agents, but that it is 
exclusively given to them, to the ex- 
oneration of their employers. Still, 
however, this presumption is liable 
to be rebutted by proofs that credit 
was given to both. principal 
agent or to the principal only.” Story 
Agency §§ 265, 268 [quot Kirkpat- 
ye v. Stainer, 22 Wend. (N. Y.) 244, 


Liability of agent of foreign prin- 


cipal generally see Agency § 490. 

45. Vawter v. Baker, 23 Ind. 68; 
New Castle Mfg. Co. v. Red River 
R. Co., 1 Rob. (La.) 145, 36 AmD 
686; Kirkpatrick vy. Stainer, 22 Wend. 
CN. Yi 254; 


and’ 


i 


§§ 138-143] 


contract is signed by him for ana on account of the 
foreign principal.*® ; f , 

[§ 139] c. Liability to Purchaser—(1) In 
General. Where a factor sells the goods avowedly 
as factor for a disclosed principal and acts within 
his authority, he incurs no personal liability to the 
purchaser.*7 But where the factor sells the goods in 
his own name, without disclosing his principal, he 
ineurs all liabilities, express or implied, created by 
the contract of sale, in the same manner as if he 
were the principal in interest;*® and the same rule 
applies where the factor discloses the fact of his 
agency but does not disclose the name of his prin- 
cipal.4® Thus if a factor sells in his own name a 
consignment of goods which were stolen, he is liable 
to the purchaser to whom he sells, if the goods are 
subsequently recovered by the true owner, for the 
return of the purchase money and the expenses in- 
curred in defending his title.®° 

[§ 140] (2) On Warranty. Where a factor 


warrants the goods, without any authority therefor 


from his principal,®! or where he gives a warranty 
without designating that he is acting as agent or 
disclosing the name of his principal,°? he may be 
held personally liable on the warranty, although he 
settles with his principal before notice of any breach 
of warranty,°? and although, before the property is 
delivered, the principal informs the purchaser that 
the property is sold on his account,®* and the mere 
fact that the purchaser knew the name of the real 
owner of the goods does not preclude his right of 
holding the factor liable, where the purchaser in- 
tended to give credit to the factor.°> The fact that 
the factor was dealing with the property of a third 
person does not affect the right of the purchaser to 
retain the goods and seek his remedy founded upon a 
breach of warranty instead of returning the goods.*® 

[§ 141] d. Liability for Money Paid.” Where 
a factor receives money for his principal, to which 
the latter is not entitled, he is liable to the party 


FACTORS 


| 


[25C.3.] 411 


paying it,5* unless before it is claimed he actually 
pays it over to the principal, or does something 
equivalent thereto.®® A mere entry on the factor’s 
books to the credit of the principal is no answer to 
the claim of the true owner if the factor has not 
parted with anything of value.®° 

[§ 142] e. Liability in Tort®\—(1) In Gen- 
eral, Ordinarily a factor must rely upon his prin- 
cipal’s honesty or financial responsibility to protect 
him in dealing with goods placed in his hands by the 
principal,®? for no matter what innocence and good 
faith may characterize the factor’s acts, he is liable 
in tort to the true owner or lienor against whom 
the principal’s act of placing the chattels with the 
factor is a tort.®? This liability, however, is limited 
to eases in which there are defects in the princi- 
pal’s right of possession when he turns the chattels 
over to the factor;** if the principal has in fact a 
good title and right of possession when he delivers 
the chattels to the factor to sell, the factor’s pos- 
session is lawful, and his authority to sell continues 
until he has notice of revocation.*® Thus, where 
goods not belonging to his principal comes into the 
hands of a factor, the true owner thereof may re- 
quire an accounting of the factor, although the true 
owner was previously unknown to the factor;%° and 
if the factor sells the goods, he is liable to the true 
owrer in an action for money had and received,** 
and cannot apply such proceeds to a debt due him 
by the principal. But where the factor is not bene- 
fited by the tort, and he pays over the proceeds of 
the sale without notice of the rights of the real 
owner, he cannot be held liable in an action on con- 
tract.®® 

[§ 143] (2) Conversion.”° A factor is liable to 
the true owner for conversion, where he asserts 
dominion over the personal property of such owner 
against his will,7! as where he receives property 
from his principal, to which the principal has no 
right or title, and sells it and pays over the pro- 


46. Maury v. Ranger, 38 La. Ann. 55. Sprague v. Rosenbaum, 38 commission, the proceeds can be re- 
485, 489, 58 AmR 197. See also| Fed. 386; Thompson v. Irwin, 42 Mo. covered from the merchant, less the 
Agency § 490. A. 408. expenses incurred, even though the 

47. Mida v. Geissmann, 17 Ill. A. 56. Argersinger v. MacNaughton, | merchant showed that the cotton was 
207. 114 N. Y. 535, 21 NE 1022, 11 AmSR | shipped in the individual name of the 

Liability of agent on authorized | 687. tutor, and that the tutor was in- 
contract for disclosed principal gen- Right to return goods upon breach | debted to him on his own account in 
erally see Agency §§ 486-490. of a warranty or to sue upon the|an amount above the proceeds of the 
48. U. S.—Sprague v. Rosenbaum, | breach see generally Sales [35 Cyc | sale. Norton’s Succ. 24 La. Ann. 
38 Fed. 386. 434 et seq]. 218. 

La.—Weld v. Shaw, 2 La. Ann. 57. See generally Agency §§ 495— 67. Tucker v. Utley, 468 Mass. 
559. 497. 415, 47 NE 198; Cobb v. Dows, 10 

Mass.—Hastings v. Lovering, 2 58. Weld v. Shaw, 2 La. Ann.|N. Y. 335 [rev 9 Barb. 230]. 

Pick. 214, 13 AmD 420. 559. 68. Byers v. Johnson County Sav. 

Mo.—Thompson v. Irwin, 42 Mo. 59. Weld v. Shaw, 2 La. Ann.| Bank, 64 Ill. A. 168; Norton’s Suce., 
A. 403. 559. 24 La. Ann. 218; Dolliff v. Robbins, 

N. Y.—Argersinger _v. MacNaugh- 60.. Weld v. Shaw, 2 La. Ann.|83 Minn. 498, 86 NW 772, 85 AmSR 

ton, 114 N. Y. 535, 21 NE 1022, 11) 559. 466. 
AmSR 687; McCullough v. Thompson, 61. See generally Agency §§ 498- 69. Greer v. Newland, 70 Kan. 315, 
4¢ N. Y. Super. 449; Mills v. Hunt, 20 | 503. 78 P 835, 109 AmSR 424, 70 LRA 554, 
Wend. 431; Waring v. Mason, 18 62. White v. Century Sav. Bank,/70 Kan. 310, 77 P 98, 109 AmSR 
Wend. 425. 229 Fed. 975, 144 CCA 257; Arkansas 424. 

Liability of agent on authorized | City Bank v. Cassidy, 71 Mo. A. 186, {a] Dlustration—Where a com- 
contract for undisclosed principal | 199. mission merchant receives mort- 
generally see Agency §§ 491-494. Tt is factors’ “business to know the | gaged cattle for sale without the 

49. Weld v. Shaw, 2 La. Ann. 559; | character of the persons with whom knowledge or consent of the mort- 
Argersoinger v. MacNaughton, 114|and for whom they deal, and to see|gagee and in violation of the terms 
N. Y. 535, 21 NE 1022, 11 AmSR/to it that their principals are able|of the mortgage, and pays the pro- 
687; Dale v. Humphrey, E. B. & E.|to protect them if their action in ceeds, less his commission, to the 
41004, 96 ECL 1004, 120 Reprint 783.|reference to property bought or|consignor, without notice of the 

Thompson v. Irwin, 42 Mo..A.| sold amounts to a conversion.” Ar-| mortgage, he does not derive such a 


50. 
403; Edgerton v. Michels, 
124, 26 NW 748, 28 NW 408. 


66 Wis. 


51. Argersinger Vv. MacNaughton, 
114 _N. Y. 535, 21 NE 1022, 11 AmSR 
687. 


52. Hastings v. Lovering, 2 Pick. 
(Mass.) 214, 13 AmD 420; Argersin- 
ger v. MacNaughton, TPA ONE Y 17 535; 
31 NE 1022, 11 AmSR 687. 

63. Hastings v. Lovering, We Piel: 
(Mass.) 214, 183 AmD 420. — : 

54, Hastings v. Lovering, 2 Pick. 

(Mass.) 214, 13 AmD 420. 


kansas City Bank v. Cassidy, supra. 

63. White v. Century Sav. Bank, 
999 Fed. 975, 144 CCA 257; White v. 
Boyd, 124 N. C. 177, 32 SE 495. 

64, White v. Century Sav. Bank, 
929 Fed. 975, 144 CCA 257. 

65. White v. Century Sav. Bank, 
929 Bed. 975, 144 CCA 257. 

66. Newton’s Succ., 24 La. Ann. 
218; Bullitt v. Walker, 12 La. Ann. 
276. 

[a] Where a tutor ships cotton 
belonging to a minor to be sold on 


benefit from the transaction as to 
authorize the mortgagee to waive 
the tort and recover on an implied 
contract. Greer v. Newland, 70 Kan. 
315, 78 P 885, 109: AmSR 424, 70 
LRA 554, 70 Kan. 810, 77 P 98, 109 
AmSR 424. 
70. liability to principal for con- 
version see supra § 71. 
Bank v. Cas- 


71. Arkansas City 
sidy, 71 Mo. A. 186; J. F. Fargason 
Co. v. Ball, 128 Tenn. 137, 159 SW 


221, 50 LRANS 51. 
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eeeds to the principal or refuses to deliver the prop- 
erty or its proceeds to the true owner,’ especially 
where the principal had stolen or otherwise ob- 
tained the goods through fraud or forgery.7* It is 
no defense to the factor that he acted in good faith 
throughout the entire transaction and without 
knowledge or notice that such third person was the 
real owner of the property;** or that he acted for 
another or under authority from another who him- 
self had no authority; or that a common earrier 
was guilty of negligence in permitting the property 
to be diverted from its true destination by means of 
a forged waybill and placed in the possession of the 
factor through a forged bill of lading;7® nor is it 
any defense that he did not have the eustody of the 
goods at the time the suit was instituted but had 
previously in good faith without notice of the title 
of the true owner sold them in due course of trade,*? 
But it has been held that, where the factor receives 
goods for sale in good faith, and pays over the pro- 
ceeds to his principal, who purports to be the true 
owner, before he has notice of the true owner’s 
rights, and has neither the goods nor the proceeds 
in his possession when demand is made by the true 
owner, he cannot be said to have knowingly asserted 
any claim to the property or its proceeds against the 
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sion.78 The factor is not liable for conversion where 
he‘has been misled through the act of the owner,’® 
or of his agent,®° or where he obtains possession and 
sells the goods with the consent of the owner.§! 

Factor with notice. Of course if the factar has no- 
tice of the true ownership either before he has sold 
the goods or before he has paid over the proceeds, 
he will become liable to the true owner for the value 
of the goods or for the amount of the proceeds re- 
ceived.s? So a factor with actual or constructive 
notice of a lien of a third person upon his princi- 
pal’s goods is liable to the owner of the lien for the 
loss thereof occurring through a sale made by the 
factor and his subsequent action,®* although he has 
turned over the proceeds to his principal.*4 

[§ 144] f. Liability on Direction or Promise of 
Principal as to Application of Proceéds.85 In ac- 
cordance with the doctrine of equitable assignments 
generally,’* a factor is not liable to a third person 
for paying over the proceeds of the goods to his 
principal by reason of the mere fact that he has been 
directed by his principal to pay the proceeds to such 
third person,** or has notice of a promise by the 
principal to do so in payment of a debt due such 
third person,** unless by an agreement with his prin- 
cipal,*® or by the other circumstances of the trans- 


‘[§§ 143-144 


owner and consequently is not guilty of conver- | action there is an appropriation of the proceeds to 


Conversion generally see Trover 
and Conversion [38 Cyc 1997]. 

72. U. S.Moore v. Hill, 38 Fed. 
330. 

Ga.—Flannery v. Harley, 117 Ga. 
483, 43 SE 765. 

Minn.—Johnson v. Martin, 87 Minn. 
370, 92 NW 221,°94 AmSR 706, 59 
LRA 7383; Dolliff v. Robbins, 83 Minn. 
498, 86 NW 772, 85 AmSR 466. 

Oh.—Miller v. Laws, 4 CincLBul 
123, 7 Oh. Dec. (Reprint) 602, 7 Am 
LRec 606, 6 Oh. Dec. (Reprint) 736. 

Tenn.—Hughes v. Abston, 105 
Tenn. 70, 58 SW 296. 

Tex.—Alamo Live Stock Commn. 


Co. v. Heimer, (Civ. A.) 192 SW 
591. 

{a] MQlustration.—A factor into 
whose hands cotton passes, which 


has been sold for cash, but has not 
been paid for, is chargeable with the 
conversion of it although he dis- 
poses of it at the instance of the 
buyer and it is sold in due course 
of trade, and in entire good faith 
and without notice of retention of 
title by the seller. Flannery v. 
Harley, 117 Ga. 488, 48 SE 765. 

73. Moore v. Hill, 38 Fed. 330: 
Rogers v..» Huie, 1 Cal. 429, 54 AmD 
300; Johnson v. Martin, 87 Minn. 
370, 92 NW 221, 94 AmSR 706, 59 
LRA 733; Miller v. Laws, 6 Oh. Dec. 
(Reprint) 736, 7 AmLRec 606. 

{a] Necessity for prosecution of 
felon.—To entitle the true owner to 
recover from the factor. it is not 
necessary that there should have 
been a prior conviction of the felon. 
poeors vi Futile; “1 Cal...429, 64. :AmpD 
300. 

ae U. S.—Moore v. Hill, 38 Fed. 
330. 

Ga.—Flannery v. 


117 Ga. 
483, 43 SE 765. 
Mass.—Tucker v. Utley, 168 Mass. 
415, 47 NE 198. 
Minn.—Johnson v. Martin, 87 Minn. 
370, 92 NW 221, 94 AmSR 753, 59 
LRA 733. 


Harley, 


Tenn.—J. F. Fargason Co. v. Ball, 
a8 Tenn. 137, 159 SW 221, 50 LRANS 
5 


Tex.—Alamo Live Stock Commn. 
Co. v. Heimer, (Civ. A.) 192 SW 591. 

75. Arkansas City Bank v. Cas- 
sidy, 71 Mo. A. 186. 

76. Johnson v. Martin, 87 Minn. 
370, 92 NW 221, 94 AmSR 706, 59 
LRA 733. 

117 - Ga, 


77. Flannery- v. Harley, 


483, 43 SE 765; Miller v. Wilson, 98 
Ga. 567, 25 SE 578, 58 AmSR 319. 

78. Abernathy v. Wheeler, 92 Ky. 
320, 17 SW 858, 18 KyL 713; Fields 
v. Blane, 37 SW 850, 18 KyL 675; 
J. F. Fargason Co. v. Ball, 128 Tenn. 
137, 159 SW 221, 50 LRANS 51; Roach 
v. Turk, 9 Heisk. (Tenn.) 708, 24 
AmR 360 [overr Taylor v. Pope, 5 
Coldw. (Tenn.) 413]. 

[a] A public warehouseman (1) 
who receives and sells goods and 
accounts for the proceeds to the con- 
signors without notice that the 
goods belong to another cannot be 
held liable. Fields v. Blane, 37 SW 
850, 18 KyL 675. (2) But where 
goods jointly owned were consigned 
by one of the owners and sold and 
the proceeds credited to the con- 
signor, the other joint owner might 
recover his proportion from the 
warehouseman, if the latter had no- 
tice of the joint ownership. Phelps 
v. Barkley, 40 SW 384, 19 KyL 346 
(dist Fields v. Blane, supra]. 

79. Duncan vy. Blood, 5 La. Ann. 
11; Kempner v. Thompson, 45 Tex. 
Civ. A. 267, 100 SW 351. 

[a] Mlustration.—If a third per- 
son invests the principal with the in- 
dicia of ownership of his goods, so 
as to enable him to impose upon the 
factor, and induce the latter to be- 
lieve that the principal is the owner 
with authority to pledge the same 
to secure advances, the factor will 
be protected in so far as he acts to 
his detriment upon the faith of such 
apparent ownership. Kempner  v. 
Thompson, 45 Tex. Civ. A. 267, 100 
SW 351. 

80. Bullitt v. Walker, 12 La, Ann. 


276; Hays v. Warren, 46 Mo. 189. 
81. Taylor v. Turner, 87 Ill. 296. 
[a] Illustration. — Where grain, 

with the consent of both the 


seller and buyer, is consigned to, and 
goes into the hands of a commission 
merchant for sale in the market, tro- 
ver will not lie against the com- 
mission merchant for selling it by 
the. original seller of the grain who 
holds railroad receipts for the grain, 
or by one who succeeds to his rights. 
Taylor v. Turner, 87 Tll. 296. 

82. Ledoux v. Cooper, 2 La. Ann. 
586; Ledoux v. Anderson, 2 La. Ann. 
558; Post v. Houston Rice Milling 


an 35 Tex. Civ. A. 642, 80 SW 
83. Merchants’,  etc., Bank - v. 
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Meyer, 56 Ark. 499, 20 SW 406; White 
v. Boyd, 124 N. C. i77, 32 SE 495; 
Peeples v. Werner, 51 S. CG. 401, 29 
SE 2; Hughes y. Abston, 105 Tenn. 
70, 58 SW 296. 

[a] Illustration—Where a factor 


‘sells cotton for the planter, knowing 


that the planter is lessee of the plan- 
tation on which the cotton was grown 
and having reason to believe that he 
was without funds sufficient to grow 
the crops, he has constructive notice 
of the landlord’s lien for rent ana 
is liable to the landlord as for con- 
version of the cotton; and where the 
cotton was subject to a mortgage 
which was recorded, the factor is 
liable to the mortgagee for damages 
which he may sustain by the factor’s 
action in depositing the proceeds of 
the cotton in bank to the credit of 
the principal. Merchants’, ete., Bank 
v. Meyer, 56 Ark. 499, 20 SW 406. 
{b] Where a keeper of a tobacco 
salesroom receives a consignment of 
tohacco for Sale at public auction, 
and delivers it to the buyer, collect- 
ing the price and paying it to the 
consignor, receiving a commission 
on the sale, if the tobacco was sub- 
ject to a crop lien and a mortgage, 
the salesroom keeper is liable to the 
eae asters Tondiond for conver- 
sion. 1lte v. Boyd, 124 N. Cc. 
32 SE 495. i es 


84. Hughes vy. Ashton, 10 : 
70, 58 SW 396. a 
85. Disposition of proceeds gen- 


erally see supra § 58, 
86. See Assignments §§ 78-88. 
87. Walton v. Tims, 7 Ala. 470. 

[a] Mere direction to factor no 
assignment.—Although a father di- 
rects the proceeds of certain bales 
of cotton to be applied by his factor 
In payment of a specific debt of his 
son, he is still_warranted in counter- | 
manding the direction at any time 
before. the factor has thus appropri- 
ated the money or entered into an 
agreement with the creditor who is 
the object of the remittance to hold 
it for his use. Walton vy. Timsseg 
Ala. 470. ; 

88. Pearce v. Roberts, 27 Mo. 179. 

89. Moore v. Clapp, 36 La. Ann. 
690; De Wolf v. Gardner, 12 Cush. 
sce yx 59 AmD 165. 

a actor’s promise to princi: 
in third person’s favor.—(1) Wheoe 
a factor agrees with a planter that 
he will pay to a third party a stated 


§§ 144-145] 


such third person sufficient to transfer the contro) 
over them to him.*° Thus, where a bill of exchange 
is drawn against a consignment an indorser cannot 
claim that the factor is bound to accept or apply the 
proceeds of the consignment to the payment of the 
bill, unless a letter of advice accompanying the con- 
signment expressly directs a specific application of 
the proceeds of the consignment to the payment of 
the bill;®* and even though a specific appropriation 
has been made, an indorser who had no notice of it 
and who did not negotiate and indorse the bill on 
the faith that the proceeds would be applied to its 
payment has no other rights than those of an or- 
dinary indorser.®? But where a factor receives goods 
consigned to him with notice at the time he receives 
them that the owner has given to a third person, 
for money advanced, the right to the funds which 
may arise from the sale of the goods, the factor 
cannot divert the funds from the third person with- 
out liability to him;®? he cannot receive the funds 
as if to carry out the will of the consignor and re- 
spect the rights of the third person, and subse- 
quently apply the proceeds of the sale to the pay- 
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ment of an account due the factor by the con- 


signor..* Thus, where the principal assigns a bill 
of lading to a third person who discounts a draft 
drawn on a particular consignment, and the factor 
has notice thereof he cannot apply the proceeds of 
the consignment to other purposes, for the title to 
the consignment and the proceeds thereof belong to 
such third person to the extent of the draft dis- 
counted on the security thereof.°® But if a bank 
discounts a draft and obtains no property in the 
consignment by the assignment of the bill of lading 
or by the attachment thereof to the draft or by other 
means, it cannot enforce the promise of the factor 
made to the consignor to accept the draft and to 
pay it, but the factor may apply the proceeds of the 
consignment to the debt of the principal to him- 
self.% 

[§ 145] B. Of Principal®’—1. Rights against 
Third Persons—a. On Factor’s Contracts—(1) In 
General. As in other agencies 98 the principal as a 
general rule may sue upon, and enforce rights aris- 
ing out of, contracts entered into by the factor in his 
behalf,®® unless the contract is an express one under 


amount upon the receipt from the 
planter of a designated number of 
hogsheads of sugar, and the planter 
ships a portion of. the sugar, the 
factor is liable to such third person 
on the stipulation in his favor, to the 
extent of the proceeds of the ship- 
ment; but where a portion of the 
erop is held by the manufacturers 
of the sugar under a pledge, which 
the factor is compelled to pay to 
get the sugar, and it is also subject 
to the privilege of the laborers, and 
the sugar is shipped to the factor 
by the manufacturers, and its entire 
proceeds are absorbed by these pre- 
ferred claims, the factor getting only 
his commissions on it, he is not 
bound to pay the amount of such 
proceeds to the third person under 
the aforesaid stipulation. Moore v. 
Clapp, 36 La. Ann. 690. (2) Where 
notice of an intended consignment 
was given to the factor and that 
the warehouse receipt for the goods 
was attached to a draft drawn on 
him and discounted by a bank and he 
assented to the conditions of the 
consignment, he became the agent of 
the bank to receive, hold, sell, and 
account for the goods or their pro- 
ceeds. De Wolf v. Gardner, 12 
Cush. (Mass.) 19, 59 AmD 165. 

90. Port Gibson Bank v. Burke, 
4 Rob. (La.) 440; Hong Kong, etc., 
Banking Corp. v. Cooper, 114 Nate 
388, 21 NE 994; Peeples v. Werner, 
5 SAC. 401;/129 SEH -2: 

[a] Control of contract made with 
purchaser of goods “to arrive.”— 
Where a factor in his own name 
makes a sale for the benefit of his 
principal of goods “to arrive” within 
a certain time, and the principal 
assigns the bills of lading for goods 
actually shipped to a bank discount- 
ing drafts drawn against the goods, 
and the bank has no knowledge of 
the contract of sale made by the 
factor, the bank has control of the 
consignment thenceforth, but it has 
no control over or rights in the con- 
tract made by the factor, and the 
factor may, aS against the bank, up- 
on the failure of his principal, treat 
the contract as his own, and sub- 
stitute other goods of the same kind 
and apply the profits of the trans- 
action to the debt owed him by his 
insolvent principal. Hong Kong, etc., 
Banking eo Cooper, 114 N. Y. 
388, 21 NE 
91. Cowperthwaite v. Sheffield, A 
N. Y. 243 (aff 3 N. Y. Super. 416]. 

[a] Tllustration.—Where the con- 
signor drew bills on the consignment 
and advised the consignee thereof, 
but the letter contained no specific 
application of the proceeds of the 


consignment, and the bills contained 
nothing on their faces indicative of 
their having been drawn on the spe- 
cific fund but were in the ordinary 
form of negotiable bills of exchange, 
and the bills were presented before 
the goods arrived and were refused 
acceptance,. and subsequently after 
selling the goods the factor paid the 
proceeds to the consignors, the hold- 
ers of the bills had no claim on such 
proceeds. Cowperthwaite v. Sheffield, 
3 N. Y. 243 [aff 3 N. Y. Super. 416]. 

Duty to accept or meet draft gen- 
erally see supra § 65. 

92. Cowperthwaite v. Sheffield, 3 
N. Y. 243 [aff 3 N. Y. Super. 416]. 

93. Cordell v. Hall, 34 Fed. 866 
[aff 142 U. S. 116; 12 SCt 154, 35 L. 
ed. 956]; Rochester Bank v. Jones, 4 
N.Y.) 49%, 55) AmD> 290: :[rev''4 Den. 
489]; Evans-Snider-Buell Co. Vv. 
Amarillo First Nat. Bank, 15 Tex. 
Civ. A. 163, 39 SW 213. 

[a] Mlustrations.—(1) Where the 
goods were purchased with money ob- 


tained from a third person, the con-. 


signor agreeing that the third person 
should be reimbursed out of the pro- 
ceeds when the goods were sold by the 
factors and the factors know of the 
agreement, the latter cannot apply 
any part of the proceeds to the debt 
of the principal until the debt due 
to the third person is paid. Cordell 
v. Hall, 34 Fed. 866 [aff 142 U. S. 
116, 12°? SCt: 154, 35 L. ed.°956). (2) 
A factor, although the consignor is 
indebted to him for advances on 
previous consignments, having notice 
that a subsequent consignment has 
been drawn against and that the 
draft has been discounted by a bank, 
to which the carrier’s receipt has 
been delivered as security for the 
acceptance of the draft acquires by 
the consignment no right to the 
goods except on condition of accept- 
ing the draft, and where he refuses 
to accept the draft he becomes a 
wrongdoer by taking and converting 
the goods. Rochester Bank v. Jones, 
4.N. Y. 497, 55 AmD 299 [rev 4 Den. 
489]. (3) Where the factor discounts 
a draft drawn against the shipment 
by the principal in favor of a third 
person for the purchase price of the 
goods, and accepts the transfer 
thereof in connection with the way- 
bills, which recite that the consign- 
ment is for the third person’s ac- 
count, the goods are pledged to such 
third person, at least to the extent 
of their net proceeds. Evans-Snider- 
Buell Co. v. Amarillo . First Nat. 
Bank, 15 Tex. Civ. A. 163, 39 SW 213. 

[b] Notice, whether actual or con- 
structive, of an agreement between 
the principal and a third person that 


the third person should be reimbursed 
for advances by a draft drawn on 
the consignment to the factor is 
sufficient to make the factor liable 
to the third person for payment of 
the draft when so drawn. Cordell v. 
Hall, 34 Fed. 866 [aff 142 U. S. 116, 
12 SCt 154, 35 L. ed. 956]. 
94. Citizens’ Bank v. Adams, 84 
Fed. 268 [rev on the facts 84 Fed. 
270]; Port Gibson Bank v. Burke, 
4 Rob. (La.) 440; Rochester Bank 
v. Jones, 4 N. Y. 497, 55 AmD 290 
Den: 489]; Evans-Snider- 
Buell v. Amarillo First Nat. Bank, 
15 Tex. Civ. A. 163, 39 SW 213. 
_ [a] Ilustration.—A bank advanc- 
ing money to stockmen for the pur- 
chase of stock, with the understand- 
ing that according to the previous 
course of business the stock would 
be shipped to commission merchants, 
sold, and the proceeds placed to the 
credit of the bank for its reimburse- 
ment, gives the bank a right to such 
proceeds as against the commission 
merchants, who are aware of the 
understanding and previous course 
of business, and they cannot appro- 
priate such proceeds to the payment 
of a debt due them from the ship- 


pers. Citizens’ Bank v. Adams, 84 
Sttl 268 [rey on the facts 84 Fed. 
95. Cairo First Nat. Bank $v. 


Crocker, 111 Mass. 163; Hong Kong, 
etc., Banking Corp. v. Cooper, 114 
N. Y. 388, 21 NE 994; Batavia First 
Nat. Bank v. Ege, 109 N. Y. 120, 16 
NE 317, 4 AmSR 431; Rochester Bank 
v. Jones, 4 N. Y. 497, 55 AmD 290 
[rev 4 Den. 489]; Holmes v. German 
Security Bank, 87 Pa. 525. 

[a] Application of rule.—Where 
notice of an intended consignment 
is given a factor, and that the con- 
signment has been drawn against 
and the draft discounted by a bank, 
to which the carrier’s receipt has 
been delivered, under an agreement 
that the bank may hold it as se- 
curity for the acceptance of the 
draft, the factor, upon refusing to 
accept the draft and subsequently re- 
ceiving the flour and converting it 
to his own use, is liable to the bank 
in trover for the flour, although the 
consignor is indebted to the factor 
for advances on previous consign- 
ments. Rochester Bank v. Jones, 4 
aor 497, 55 AmD 290 [rev 4 Den. 

96. St. Louis Exch. Bank vy. Rice, 
107 Mass. 37, 9 AmR 1. 

97. Right of foreign principal to 
sue see supra § 136. 

See Agency §§ 553-555. 


98. 
99. Ark.—Hearshy v. Hichox, 12 
Ark, 125. 
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seal with the factor, in which ease he alone can sue.* 
Thus,-where the factor sells the goods for his prin- 
cipal, the contract is between the purchaser and the 
principal,’ and subject to the right of the factor to 
be protected to the extent of his lien;* the prinei- 
pal, as a general rule, may sue to recover the pur- 
chase price of the goods sold,* although the sale was 
made by the factor in his own name without dis- 
closing the principal,® and this rule applies to a sale 
by a del ecredere factor.6 Where the factor orders 
the purchaser to ship produce in part payment to a 
third person for sale, the principal, after notice, 
may recover the proceeds of the produce from the 
third person as against creditors of the factor.’ 
Where, however, a consignee is at liberty, under his 
contract with the consignor, to sell at any price and 
receive payment at any time he likes, and is bound 
if he sells to pay the consignor a fixed price, their 
relation is not that of principal and factor, and the 
consignor cannot sue the purchaser for the price.® 

Note taken by factor. If, when a factor makes a 
sale, he takes a note in his own name for the price, 
the principal is entitled to sue for the price ® except 
where such security is regarded as constituting pay- 
ment,?° 

Where goods of several sold together. The prin- 
cipal may himself recover the purchase price of 
goods sold on credit although the goods of several 
principals are sold at the same time to one pur- 
chaser, provided the price for which the goods of 
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it has been held that, where goods of the principal 
and goods of the factor are sold together for a 
gross sum, the principal cannot sever his claim from 
the factor’s, and sue in his own name, and thus sub- 
ject the purchaser to a separate suit for the value 
of the goods belonging to him.?? 

[§ 146] (2) Defenses Available to Third Per- 
son. Where a factor makes a sale in his own 
name, without. disclosing his principal, to a pur- 
chaser who has no notice, either actual or construe- 
tive, that the factor is selling as an agent, the pur- 
chaser, if an action is brought against him by the 
principal to recover the purchase price, may avail 
himself of every defense to which he would be en- 
titled if the action were brought by the factor;}* 
and although there are decisions to the contrary 
it is generally held that if the purchaser dealt in 
good faith with the factor as owner, he may set off 
any debt or claim he may have against the factor 
in answer to the-demand of the principal,1® and he 
may set off a claim against the factor which, al- 
though not due and payable at the time of the sale, 
becomes payable before the principal’s action is in- 
stituted.17 Where, however, the purchaser knows or 
has reason to believe at the time of the sale that 
the factor is selling the goods as agent, although he 
does not know or have the means of knowing who 
is the principal, he has no right to set off, in an 
action by the principal for the price of the goods, 
a debt or claim which he holds against the factor.18 


each principal were sold can be ascertained.14 


of Senge v. Goodspeed, 69 Ill. 
- ggile-—Eamona v. Caldwell, 15 Me. 


Mass.—Wadsworth vy. Gay, 118 
Mass. 44; Barry v. Page, 10 Gray 


geek Chickering v. Hosmer, 12 Mass. 
183. 


Late Y.—Merrill v. Thomas, 7 Daly 
3. 

N. C.—Golden v. Levy, 4 N. C. 141, 
6 AmD 555. 

Engi—Houghton v. Matthews, 3 
B. & P. 485, 127 Reprint 2638. 


i. Hearshy v. Hichox, 12 Ark, 
125; Huntington vy. Knox, 7 Cush. 
(Mass.) 371. 

2. Edmond v. Caldwell, 15 Me. 
340; Titcomb yv. Seaver, 4 Me. 542; 
Kelley v. Munson, 7 Mass. 319, 5 
AmD 47. 


3. Barry v. Page, 10 Gray (Mass.) 
398; Merrill v. Thomas, 7 Daly (N. 
Y.) 393; Girard v. Taggart, 5 Serg. 
& R. (Pa.) 19, 9 AmD 327; Drink- 
water .v. Goodwin, 1 Cowp. 251, 98 
Reprint 1070, 

4 Me.—Edmond v. Caldwell, 15 
ae 340; Titcomb v. Seaver, 4 Me. 

Mass.—Cushman y. Snow, 186 
Mass. 169, 71 NE 529. 

N. Y.—German Bank vy. Edwards, 
S3N. <Y.5.541. 

W. Va.—Dunean y. Doll, 75 W. Va. 
331, 84 SE 792. 

Eng.—Bramwell vy. Spiller,-21 L. 
T. Rep. N. S. 672. 

Collection of payment by principal 
generally see supra § 25, 

5. Ill.—Burton vy. Goodspeed, 69 
bh PE Ye 

Ind.—Brooks v. Doxey, 72 Ind. 327. 

Md.—Miller v. Lea, 35 Md. 396, 6 
AmD 417, 

Mass.—Cushman yv. Snow, 186 
Mass. 169, 71 NE 529; Roosevelt v. 
Doherty, 129 Mass. 301, 37 AmR 356; 
Barry v. Page, 10 Gray 398; Hunt- 
ington v. Knox, 7 Cush. 371; Ilsley 
Vv." Merriam, 7 Cush. 242, 54 AmD 
721; Kelley v. Munson, 7 Mass. 319, 
5 AmD 47; Kinder v. Shaw, 2 Mass. 
398; Allen v. Pierce, 1 Dane Abr. 612. 
pe Y.—Hogan vy. Shorb, 24 Wend. 


But 


Pa.—Parker vy. Donaldson, 2 Watts 
& S. 9; Girard v. Taggart, 5 Serg. & 
Rad, 9 Am D) 327. 

Tenn.—Foster v. Smith, 2 Coldw. 
474, 88 AmD 604. 

6. Titcomb v. Seaver, 4 Me. 542; 
Cushman v. Snow, 186 Mass. 169, 71 
NE 529; Moore y. Hillabrand, 37 Hun 
(N. Y.) 491, 16 AbbNCas 477; Mer- 
rill v. Thomas, 7 Daly (N. Y.) 393. 

7 Merrill v. Norfolk Bank, 19 
Pick. (Mass.) 82; Kelley v. Munson, 
7 Mass. 319, 5 AmD 47. 

8. Northern Electrical Mfg. Co. 
v. J. C. Wagner Co., 108 Wis. 584, 


84 NW 894. 

9. Corlies v. Cumming, 6 Cow. (N. 
YON AUSAS 

10. Roosevelt ov. Doherty, 129 


Mass. 301, 37 AmR 356; West Boyl- 
ston Mfg. Co. v. Searle, 15 Pick. 
(Mass.) 225. 

Fayment by bills or notes gen- 
rial see Payment [30 Cyc 1194 et 
seq]. 

ll. Corlies v. Cumming, 6 Cow. 
(N. Y.) 181; Jackson Ins. Co. v. Par- 
tee, 9 Heisk. (Tenn.) 296. 

12. Roosevelt  v. Doherty, 129 
Mass. 301, 37 AmR 356. 

13. See generally Agency § 554, 
560-562. 

14, Ala.—Gardner v. Allen, 6 Ala. 
187, 41 AmD 45. 

Fla.—Edwards v. Baldwin Piano 
Co., 83 S 915. 

Ga.—Ruan v. Gunn, 77 Ga. 53. 
eee v. Walker, 12 La. Ann. 

Md.—Miller v. Lea, 35 Md. 396, 6 
AmD 417. 

Mass.—Cushman y. Snow, 186 
Mass. 169, 71 NE 529; Roosevelt v. 
Doherty, 129 Mass. 301, 37 AmR 356; 
Locke v. Lewis, 124 Mass. 1, 26 AmR 
631; Barry v. Page, 10 Gray 398; 
Huntington v. Knox, 7 Cush. 371; 
Kelley v. Munson, 7 Mass. 319, 5 
AmD 47. 

N. Y.—Bliss v. Bliss, 20 N. Y. 
Super. 339; Taintor v. Prendergast, 
3 Hill 72, 38 AmD 618. 

Pa.—In re Merrick, 5 Watts & S. 
9; Parker v. Donaldson, 2 Watts. & 
S. 9; Girard v. Taggart, 5 Serge. & 
Rado 9tAmMD. 327. 


But the mere fact that the factor is in the commis- 


Eng.—Sims v. Bond, 5 B. & Ad. 
389, 27 ECL 168, 110 Reprint 834; 
Hudson v. Granger, 5 B. & Ald. 27, 
7 ECL 27, 106 Reprint 1103; Carr vy. 
Hinchliff, 4 B. & C. 547, 10 ECL 697, 
107 Reprint 1164; Houghton v. Matt- 
hews, 3 B. & P. 485, 127 Reprint 263; 
Fish v. Kempton, 7 C. B. 687, 62 BCL 
687, 187 Reprint 272; Isberg v. Bow- 
den, 8 Exch. 852, 155 Reprint 1599. 

Can.—Bowmanville Mach. Co. vy. 
Dempster, 2 Can. S. C. 21 [dism app 
11_N. S. 273], 

15. Dortic v. Jeffers, 44 S. GL. 
88; Godfrey v. Forrest, 1 S. CG. I, 
ae ee v. Teasdale,’ 1S: .@; 


L. Y 
16. Ala.—Gardner v. Al ‘ : 
187, 41 AmD 45, meri 
Me.—Traub v. 
2 ae: 14, 
0.—Greene vy. Chickerin , 10 Mo. 
109; Crocker vy. Irons, 3 Mo. A, 486, 
im Y.—Hogan y, Shorb, 24 Wend. 


Pa.—Hall v. Fay, 


Milliken, 57 Me. 63, 


15 Pa. Dist. 207. 


Tex.—Hudgins Produce Co. vy. 
Beggs, (Civ. A.) 185 SW 339, 340 
[eit Cye]. 

Eng.—Borries_ vy. Otto- 


Im i 
man Bank, L. R. 9 G. aby 
Dixon, 4 Ch. D. 
cere ee.) tee 

abone v. William, 7 T. R. 
ef: gts 1020. 

a ustration. — Where - 
eign factor Sells merchandise “a he 
iene ee disclosing his 

‘pal, and receives in - 
ment therefor his feck ee 
the balance in money, 
cannot. recover the rice f 
poe aa sold, t reheee 

as no knowledge of the f. t = 
resentative’s rae 


Ys) 


18. Merrick v. Bernard, 17 F 
No. 9,464, 1 Wash. C. C. 479; Miles 


ay.) Mohas 
(N. Y.) 
Cai. Cas. 


Same title, page and note number, 


— 


i a //, 


§§ 146-148] 


sion business is not notice to the purchaser that he 
is selling the goods as factor, where he is in the 
habit of selling goods of his own as well as those 
of his principal,’® and if the purchaser knows 
at the time of the sale that the factor is in the 
habit of selling sometimes as factor and sometimes 
as principal, and he purchases with a view of cov- 
ering his own debt and availing himself of a set- 
off, he is bound to inquire in what character the 
factor is acting in the particular sale.2° 

Factor’s lien. Since the factor’s lien is a per- 
sonal privilege,*+ it cannot be set up by any other 
person in defense to an action by the principal.2? 

[§ 147] b. Rights Arising Out of Title to 
Property and Proceeds ??—(1) In General. The 
title to goods consigned to a factor for sale and to 
the proceeds of goods sold is in the principal, until 
sold or transferred to a bona fide purchaser.24 Upon 
a sale by the factor conformably to his authority 
the principal is divested of his title in the goods 
and the title passes to the purchaser,?> and the mere 
fact that the factor intends to appropriate the pro- 
ceeds of the sale to his own use does not prevent 
the purchaser from acquiring a good title.2° <A 
bona fide sale by a factor of the goods of his prin- 
cipal for a valuable consideration by assigning over 
the bill of lading is valid as against the principal if 
the factor has the bill of lading in his possession,?7 
and this is true, although the goods had not at the 
time of the transfer of the bill of lading come into 
the factor’s hands.?® But if the authority of a fac- 
tor to sell has not yet been exercised the owner 
may countermand the consignment and sell the 


& Ald, 137, 106 Reprint 317; Moore 
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goods in transitu, and the purchaser’s title will be 
valid.2® If, however, the factor sells and delivers 
the property before notice of the revocation of his 
authority, the purchaser who has bought bona fide 
acquires a good title as against a prior purchaser 
from the consignor without delivery.2° Under some 
statutes where there is a delivery of cotton by a 
commission merchant ‘‘on cash sale,’’ the title of 
the principal remains undivested until payment in 
full of the purchase price, and may be asserted by 
him even as against a bona fide purchaser from the 
factor’s purchaser.*} 

Rights of creditors. The principal’s property in 
the hands of his factor is subject to attachment for 
debts of the principal;*? but in the absence of stat- 
ute or estoppel against the principal, it is not sub- 
ject to attachment or~ execution for debts of the 
factor,** and the principal’s right to stop the goods 
in transitu is superior to their claims on the goods,*# 
unless he has parted with his property in the goods.3® 
The fact that on attachment factors of defendant 
certify that they have no goods belonging to him, 
does not affect the rights of other creditors who 
before the certificate was given had acquired an 
equitable right to have any such goods applied to 
pay acceptances of defendant held by them, even 
though the factor is deemed to have lost his lien by 
making the certificate.** 

[§ 148] (2) Property Wrongfully Disposed of 
Generally.27 As a general rule a person who deals 
with a factor is bound to take notice of the gen- 
eral extent of his powers,?® and an unauthorized or 
wrongful sale or other disposition of the property 


upon notice.” Winslow v. Staton, 


v. Clementson, 2 Campb. 22; Semenza 
v. Brinsley, 18 C. B. N. S. 467, 114 


ECL 467, 144 Reprint 526; Maanss 

v. Henderson, 1 Hast 335, 102 Re- 

print 130. .¢ 
19. Bliss v. Bliss, 20 N. Y. Super. 


339; Hogan v. Shorb, 24 Wend. (N. 


Y.) 458; Moore v. Clementson, 2 
Campb. 22. 

20. Miller v. Lea, 35 Md. 396, 6 
AmD 417. 

21. See supra § 90. 

22. Holly v. Huggeford, 8 Pick. 


(Mass.) 73, 19 AmD 303; Jones v. 

Sinclair, 2 N. H. 319, 9 AmD 75. 
23. Cross references: 

Exemption of goods in factor’s hands 
from’ distress for rent see Land- 
lord and Tenant [24 Cyc 1303]. 

Right of bank to apply funds of con- 
signor to debt of factor see Banks 
and Banking § 357. 

Rights of factor’s trustee in bank- 
ruptey see Bankruptcy § 218. 
24. See supra §§ 58-73. 

25. Foerderer v. Tradesmen’s Nat. 
Bank, 107 Fed. 219, 46 CCA 243; 
Herron v. Hughes, 25 Cal. 555; Bab- 
son v. Salisbury, (Cal. A.) 189 P 
702; Edwirds v. Baldwin Piano Co., 
(Fla.) 88 S 915; Britton v. Ferrin, 


17 NY. 285, 63 NEw 954._ 

26. Herron v. Hughes, 25 Cal. 555. 
‘ 97. Walter v. Ross, 29 F. Cas. 
No. 17,122, 2 Wash. C. C. 283. 

28. Ryberg v. Snell, 21 F. Cas. 
No. 12,190, 2 Wash. C. C. 403. 

29. Ryberg v. Snell, 21 F. Cas.}, 
No. 12,190, 2.Wash. C. C. 403. 

Principal’s power to control sale 


generally see supra §§ 46-72. 

Seller's right of stoppage in tran- 
situ oe see Sales [35 Cyc 493 
et seq]. 

30. Jones v. Hodgkins, 61 Me. 480. 

31. Flannery v. Harley, 117 Ga. 
483, 48 SE 765. 

32. Goodhue v. McClarty, 3 La. 
Ann. 56; Westervelt v. Phelps, 54 
App. Div. 244, 66 NYS 517 [aff 171 
 N. Y. 212, 68 NE 962]. 

‘ [a] Application of rule. — Goods 
of the principal debtor in the hands 
of his factor are liable to attach- 


claim or interest of third persons in 
or to the goods or their proceeds, 
unless some constructive possession 
or lien has been acquired by such 
third persons, or some facts have oc- 
curred which create an obligation on 
the part of the factor to hold them 
for such third persons, or which di- 
vest the debtor’s control over them. 
Goodhue v. McClarty, 3 La.‘ Ann. 56. 

33. Edwards y. Baldwin Pianv 
Co., (Fla.) 83 S 915. See generally 
Agency § 570; Attachment. §§ 350, 
377; Executions § 100. 

34. Ga.—lLandauer v. Cochran, 54 


Ga. 533. 

La.—Hepp v. Glover, 15 La. 461, 
35 AmD 206. 

Mass.—Naylor v. Dennie, 8 Pick. 
198, 19 AmD 319. 

Mo.—Schwabcher v. Kane, 13 Mo. 


A. 126. 

Nev.—Fenkhausen v. Fellows, 20 
Nev. 312, 21 P 886, 4 LRA 732. 

[a] Knowledge of insolvency.—lIt 
has been held that the principal can- 
not reclaim the goods by the right 
of stoppage in transitu, as against 
an attachment by the factor’s cred- 
itors, where he knew of the factor’s 
insolvency at the time he shipped 
the goods to the factor, Fenkhausen 


v. Fellows, 20 Nev. 312, 21 P 886, 4 
LRA 732. 
85. Lane v. Jackson, 5 Mass. 157. 


36. Mutual Redemption Bank v. 
Sturgis, 22 N. Y. Super. 660. 

87. Effect of factors’ acts 
infra §§ 153-161. 

38. Foerderer v. 


see 


Tradesmen’s' Nat. 
Bank, 107 Fed. 219, 46 CCA 243; 
Winslow v. Staton, 150 N. C. 264, 63 
SE 950; Western Union Tel. Co. v. 
Peter, (Tex. Civ. A.) 160 SW 991; 
Kaufman v. Edwards, 2 Tex. Unrep. 
Cas. 1382. 

[a] Reason for rule. — Factors 
“hold themselves out to the business 
world as such, and those who deal 
with them dre fixed with knowledge 
of their calling and know that they 
act as the agents of others, and 
whatever is out of the ‘usual course 
of trade’ must put their customers 


150 N. C. 264, .266, 68 SE 950. 

{b] “It was at first held in Eng- 
land, before Lord Mansfield’s time, 
that those who dealt with recog- 
nized factors were not put upon no- 
tice by the character of their call- 
ing, for we find in a note to the case 
of Radbone v. Williams, 7 T. R. 360 
note, 101 Reprint 1020, that great 
judge quoted as saying: ‘Where a 
factor, dealing for a principal, but 
concealing the principal, delivers 
goods in his own name, the person 
contracting with him has the right 
to consider him, to all intents and 
purposes, as the principal; and 
though the real principal may ap- 
pear and bring an action upon that 
contract against the purchaser of 
the goods, yet the purchaser may set 
off any claim he may have against 
the factor in answer to the demand 
of the principal. This has been well 
settled. To same effect is George 
vy. Clagett, 7 T. R. 359, 101 Reprint 
1019. Afterwards a distinction seems 
to have been made by some of the 
English judges between those who 
are known to deal exclusively as 
factors and those who, in addition, 
do business on their own account. 
We find that in the case of Baring 
v. Corrie, 2 B. & Ald. 187, 106 Re- 
PrNntooid, lus is) Sald:> Butuanumere 
general knowledge that the person 
selling the goods is a factor, if he 
also carries on business on his 9wn 
account, will not be_ sufficient to 
charge the vendee with notice. He 
must know or have good reason to 
believe that the vendor is acting as 
the agent of some other person in 
that particular transaction.’ By 
later English decisions, as well as 
in some of the highest courts of this 
country, it seems to be the prevail- 
ing opinion that he who deals with 
one who acts exclusively as a gen- 
eral factor and holds himself out as 
such is put upon notice as _to the 
agency by the character of the call- 


ing. Guerreiro v. Peile, 3 B. & Ald. 
616, 5 ECL 354, 106 Reprint 786; 
Warner vy. Martin, 11 How. (U. S.) 
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will pass no title and create no rights in the person 
dealing with the factor, as against the ‘principal,?° 
even to the extent of the factor’s lien,*® especially 
where the person dealing with the factor knows or 
has information sufficient to charge him with notice 
that the factor is exceeding his authority, or is 
selling for a wrongful purpose.42? Thus in the ab- 
sence of ratification or estoppel the principal’s title 
does not pass, where the factor delivers the goods 
in payment of his own antecedent debt,*? or pledges 
them for his own debt,‘ or where the sale is not 
according to the usages of the trade.4®° Ignorance 
of the purchaser that the person selling is a mere 
factor and has the goods under consignment will not 
protect him if the sale is itself unauthorized;** but 
it will protect him against any charge of complicity 
in a wrongful disposition by the factor of a part of 
the proceeds of an authorized sale.*’ The principal, 
however, will become bound by an unauthorized or 
wrongful sale or other disposition of the property, 
where, with knowledge of the facts, he ratifies it;*8 
or he may become bound, as against a bona fide pur- 
chaser for value and without notice, actual or con- 
structive, on the ground of estoppel, where he has 
clothed the factor with the apparent ownership or 
authority to dispose of the property,*® although the 
209, 13 LL, ed. 667.” Winslow  v. 
Staton, 150 N. C. 264, 266, 638 SE 950. 


[c] Knowledge of custom.—A 
purchaser through a factor is 


206, 41 NE 728. 
[b] 
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mer v. Drovers’ Nat. Bank, 157 II. 


Notice, not of agency, but of 
insolvency.—A purchaser who does 
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factor exceeds private instructions or limitations 
upon his powers, of which the person dealing with 
him' is not required to take notice.°° It has been 
held, in this connection, that the possession of the 
goods by the factor is sufficient to warrant the in- 
ference that he has full power to contract in rela- 
tion to its sale,54 and that a purchaser need not 
inquire as to the ownership of the goods.52. But on 
the other hand it has been held that where an in- 
nocent purchaser or pledgee deals with a factor in 
reliance upon the indicia of title afforded by his pos- 
session of the goods, supposing him to be the actual 
owner, he acquires no title to the property where 
the transfer is unauthorized by the express or im- 
plied terms of the principal’s instructions.®3 

[§ 149] (3) Right to Follow Property and Pro- 
ceeds—(a) In General. As in other agencies,®* 
the factor holds the goods of his principal and 
their proceeds when sold in the character of a trus- 
tee,°> and in the absence of statutes which furnish 
protection to persons dealing with factors,5* if the 
factor wrongfully disposes of the goods or proceeds, 
the principal may follow and recover them wherever 
he can trace them as distinct from those of the 
factor, into whosesoever hands they may ceme,>” ex- 


eral see supra § 31. 
« Conn.—Abel Vv. 90 
Conn. 487, 97 A. 762. 
Ill—McCarthy v. 238 


Chase, 


chargeable with knowledge of the 
custom of factors to follow the in- 
structions of their customers and tu 
be bound thereby. Western Union 
Tel. Co. v. Peter, (Tex. Civ. A.) 160 


SW 991. 
Knowledge or notice of extent of 
agent’s authority generally see 


Agency §§ 203-207. 

39. U. S.—Foerderer y. Trades- 
men’s Nat. Bank, 107 Fed. 219, 46 
CCA 243. . : 

Cal.—Scriber v. Masten, 11 Cal, 

v. Chase, 90 Conn, 


303. 
_ Conn,—Abel 
487, 97 A 762; Romeo y. Martucci, 72 
Conn. 504, 45 A 1, 99, 77 AmSR 327, 
47 LRA 601. 
Ill—Hamilton Mach. Tool Co. vy. 
Mechanics’ Mach. Co., 179 Ill. A. 145. 
Mo.—General Electric Co. v. Com- 
mercial Electrical Supply Co., (A.) 
191 SW 1106; Singer Mfg. Co. v. 
Hudson, 4 Mo. A. 145. 
Nebr.—Regier v. Craver, 54 Nebr. 
507, 74 NW 880. 
N. J.—Cumberland Trust Co. v. B. 
DEEAVATS etc, CO. So. Nei. dy Md. 1 07, 


96 A 44 [mod 83 N. J. Eq. 479, 91 

A 813]. 

oe Y.—Haston v. Clark, 35 N. Y. 
De 


N. C.—Hoffman y. Kramer, 123 N. 
C. 566, 31 SE 828. 

Pa.—Canadian Bank of Commerce 
v. Baum, 187 Pa. 48, 40 A 975. 

Tex.—Kauffman v. Beasley. ~ 54 
Tex. 563; Kaufman y. Edwards, 2 
Tex. Unrep. Cas. 132. 

Wash.—Wilers Music House vy, 
Fairbanks, 80 Wash. 379, 141 P 885. 

Eng.—Guerreiro v. Peile, 3 B. & 
Ald. 616, 5 ECL 354, 106 Reprint -786, 

40. Foerderer v. Tradesmen’s Nat. 
Bank, 107 Fed. 219, 46 CCA 243. 

41. Warner v. Martin, 11 How. 
(U._S.) 209, 13 L. ed. 667; Clemmer 
v. Drovers’ Nat. Bank, 157 Ill. 206, 
41 NE 728; Singer Mfg. Co. v. Hud- 
son, 4 Mo. A. 145. 

[a] Application of rule.—A bank 
cannot apply in payment of its de- 
mands against a factor moneys de- 
posited with it by him which it 
knows, or from the course of dealing 
with him is bound to know, are the 
proceeds of sales of stock consigned 
to him for sale, although it does not 
know who the principals are. Ciem- 


not know of the factor’s agency but 
does know him to be insolvent at 
the time acquires no title. Warner 
v. Martin, 11. How. (U. S.) 209, 13 L. 
ed. 667. 

42. Easton v. Clark, 35 N. Y. 225. 

[a] Dlustration. — A purchaser 
from a factor with knowledge of the 
agency and that the agent is selling 
to raise money for his own purposes 
and to apply it to his own uses ac- 
quires no title as against the prin- 
cipal. Easton y. Clark, 35 N. Y. 225. 

43. See supra § 17. 

44. See supra § 18. 

45. Halsey v. Bird, 99 Fed. 525, 
39 CCA 638; Romeo v. Martucci, 72 
Conn. 504, 45 A 1, 99, 72 AmSR 327, 
47 LRA 601; Winslow v. Staton, 150 
N. C. 264, 63 SE 950; Neill v. Billings- 
ley, 49 Tex, 161. 

[a] Dlustration.—A bona fide con- 
signment of goods by a principal to 
his factors, to be sold by them in 
their name at retail, on commission, 
in the ordinary course of their busi- 
ness as retail merchants, does _not 
give them such indicia of title as to 
enable them to defeat the title of the 
principal by a sale of such goods 
to an innocent purchaser for value, 
who buys their entire business and 
stock on the day the. consignment is 
received. Romeo v. Martucci, 72 
Conn. 504, 45 A 1, 99, 77 AmSR 327, 
47 LRA 601, 

Sale in ordinary course of busi- 
ness generally see supra § 12. 

46. Abel v. Chase, 90 Conn. 487, 
97 A 762; Hoffman v. Kramer, 123 
N. C. 566, 31 SE 828; Hilers Music 
House vy, Fairbanks, 80 Wash. 379, 
141 P 885. And See cases supra note 


39. 
47. Abel v. Chase, 90 Conn. 487, 
97 A 762. 

[a] Application of rule.——A pur- 
chaser without knowledge that the 
factor has goods on consignment 
from plaintiff for sale is not liable 
in damages for conversion merely 
because the factor directs him to use 
a part of the price to satisfy a debt 
to the estate of which the purchaser 
is administrator. Abel y, Chase, 90 
Conn. 487, 97 A 762. 

48, Abel v. Chase, 90 Conn. 487, 
97 A 762. 

Ratification or repudiation in gen- 


Crawford, 
Ill. 38, 86 NE 750, 128 AmSR 95, 29 
ear i 252; Potter v. Dennison, 10 
Minn.—Norris vy. Boston Music Cos 
129 Minn, 198, 204, 151 NW 971, LRA 
1917B 615. [quot Cye]. 

Mo.—Smith v. Jefferson Bank, 147 
Mo, A. 461, 126 SW 810. 

N. Y.—Automobile, ete., 
Motor Finance Co., 79 Misc. 37, 138 
NYS 1016. } 
ol a v. Sellars, 46 Tex. 
Vt.—Gibbs v. Linsley, 13 Vt. 208. 

Wash.—Hilers Music House Vv. 
Fairbanks, 80 Wash. 379, 389, 141 P 
885 [quot Cyc]. 

Effect of factors’ 
§§ 153-161. 

50. Automobile, etc., Co. v. Motor 
Finance Co., 79 Misc. 37, 138 NYS 
1016; Gibbs v. Linsley, 13 Vt. 208, 

51. Hall v. Fay, 15 Pa. Dist. 207. 
See Dias v. Chickering, 64 Md. 348, 
1 A 709, 54,AmR 770 (holding that 
where a member of a firm selling 
planoS On commission: took one to 
his home and after keeping it a few 
months sold it to an innocent pur- 
chaser for cash, the seller being at 
the time financially embarrassed, the 
sale was legal, and upon replevin by 
the consignor the purchaser was en- 
titled to the piano). 

52, Hall v. Fay, 15 Pa. Dist. 207. 

53. Foerderer v. Tradesmen’s Nat. 
Bank, 107 .Fed. 219, 46 CCA! 243% 
Romeo vy, Martucci, 72 Conn. 504, 45 
Al, 99, 77 AmSR 327,'47 LRA 601; 
Cook v. Beal, 14 N, Y. Super. 497, 

54. See Agency § 567, 

55. Veil v. Mitchel, 28 Re Gast 
pie ae 4 Ween GiGi 205. aNa- 
iona ordage Co, vy. Sims, 44 | 5 
148, 62 NW 514. gue 

Fiduciary character of factor’s re. 
lation generally see supra § 5, 

56. Norris v. Boston Music Co., 
129 Minn. 198, 204, 151 NW 971, LRA 
1917B 615 [quot Cyc]; 
House v. Fairbanks, 80 Wash. 379, 
389, 141 P 885 [quot Cyc: 

Protection of third persons under 
factors’ acts see infra §§ 153-161. 

57. U. S.—Union Stock-Yards Nat. 
Bank y. Gillespie, 137 U. S. 411, 11 
Sct 118, 384 L. ed. 724; Bills vy, 
Schliep, 127 Fed. 103, 62 CCGA LOB: 
Thompson y. Perkins, 23 F, Cas. No. 


Cow 2x 


acts see infra 


Hilers Musie 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 149] 


cept a bona fide purchaser for value.°s 
titled to recover the specific goods themselves if they 
-ean be had,®® and if the goods themselves cannot be 
recovered he may recover their proceeds ii they 
Thus, in the absence of ratifica- 
tion or estoppel, the principal may follow and re- 
claim the property or its proceeds from a person 
to whom the factor has bartered the property in a 
manner not authorized by the principal and not 
within the ordinary modes of transacting business ;* 
or from a person to whom the factor has turned 
over the property or its proceeds in payment of an 
antecedent debt due by the factor.® 
contract between the principal and factor creates 


can be traced.®? 


13,972, 3 Mason 232; Veil v. Mitchel, 

aeer Cas. No. 16,808, 4 Wash. C. C. 
Ky.—Fahnestock v. Bailey, 3 Metc. 

48, 77 AmD 161. 

' La.—Bloodworth vy. Jacobs, 2 La. 

See 24; Stetson v. Gurney, 17 La. 

Mass.—Merrill v. Norfolk Bank, 19 
Pick. 82; Chesterfield Mfg. Co. v. 
Dehon, 5 Pick. 7, 16 AmD 367. 

Minn.—wNorris v. Boston Music Co., 
129 Minn. 198, 204, 151 NW 971, LRA 
1917B 615 [quot Cyc]. 

Nebr.—Regier v. Craver, 54 Nebr. 
507, 74 NW _ 830; Cady_ v. South 
Omaha Nat. Bank, 46 Nebr. 756, 65 
NW 906. 
ae H.—Martin v. Moulton, 8 N. H. 
504. 

N. Y.—Britton v. Ferrin, 171 N. Y. 
235, 68 NE 954; Baker v. New York 
Nat. Exch. Bank, 100 N. Y. 31, 2 
NE 452, 53 AmR 150; Seymour v. 
Wyckoff, 10 N. Y. 213; Duguid v. 
Edwards, 50 Barb. 288. 

Okl1.—C. M. Keys Commn. Co. v. 
Beatty, 42 Okl. 721, 142 P_ 1102. 

Wash.—Hilers Music House_ V. 
Fairbanks, 80 Wash. 379, 389, 141 P 
885 [quot Cyc]. 

Eng.—Taylor v. Plumer, 3 M. & 
S. 562, 105 Reprint 721. 


[a] Tllustration——One who takes 
from a factor, in payment of his 
debts, moneys which he knows 


equitably belongs to the factor’s con- 
signor and principal must account 
to the principal for such moneys. 
Union Stock-Yards Nat. Bank v. Gil- 
lespie, 137 U. S. 411, 11 SCt 118, 34 
L. ed. 724. 

[b] Entry by factor ‘to defraud 
government.— Where a _ consignee 
pledges his principal’s property to 
defendant, and makes a fraudulent 
entry with false invoices at the cus- 
tom house, by which the govern- 
ment is defrauded, the consignor, 
who has no participation in these 
acts, may recover the property. Bon- 
niot v. Fuentes, 10 La. Ann. 70. 

[c] Identity not lost.— Where 
pork packed in barrels is consigned 
to a factor for sale, it does not lose 
jts identity as the particular prop- 
erty of the consignor by kheing 
stowed in a warehouse with a large 
quantity of pork of the same quality 
and brand, and the factor will not 
be entitled to dispose of it as his 
own and apply the ownership of his 
principal to other pork of the same 
quality. Seymour v. Wyckoff, 10 N. 


Wi. "213. 

58. C. M. Keys Commn. Co. Vv. 
Beatty, 42 Okl. 721, 142 P 1102. And 
see cases supra note 57. 


>, Hourquebie v. Girard, 12 F. 
aie No. 6,732, 2 Wash. C. C. 212; 
Norris v. Boston Music Co., 129 
Minn, 198, 204, 151 NW _ 971, LRA 
1917B 615 [quot Cyc]; Alexander Vv. 
Morris, 3 Call (6 Va.) 89; Wilers 


Fairbanks, 80 Wash. 


Music House v. 
885 [quot Cyc]. 


379,389,141 P 


. U. S.— Bills Vv. Schliep, 127 
med, 103, 62. °CCA 103; Hourquebie 
vy. Girard, 12 F. Cas. No. (RV ard 
: 5 2. 
eee erior- De Goicouria, 20 


La.—Taylor v. 
[25 Cc. J—14] 


FACTORS 


He is en- 


self.64 


Where the 


La. Ann. 30; ae, 
La. 162. 

Mass.—Chesterfield Mfg. Co. v. De- 
hon, 5 Pick. 7, 16 AmD 367. 

Minn.—wNorris ¥. Boston Music Co., 
129 Minn. 198, 204, 151 NW 971, LRA 
1927B +615. 

Mo.—Richardson v. St, Louis Nat. 
Bank, 10 Mo. A. 246. ni 

. Nebr.—Cady v. Qouth Omaha Nat. 
Bank, 46 Nebr. 756, 65 NW 906. 

N. C.—Cone v. United Fruit Grow- 
ers’ Assoc., 171 N. C. 530, 88 SE 860. 

Okl.—C. M. Keys Commn. Co. v. 
Beatty, 42 Okl. 721, 142 P1102. 
Ai aaah aa ag Hst-atieiba. Super. 

Va.—Alexander v. Morris, 3 Call 
(6 Va.) 89. 

Wash.—Hilers Music House 
Fairbanks, 80 Wash. 379, 389, 141 
885 [quot Cyc]. 


Stetson v. Gurney, 


Vv. 
is? 


Ont.—Cotter v. Mason, 30 U. C. 
QQ. B. jESt- 
[a] Illustrations. — (1) Where 


factors received goods for sale from 
a forwarder for the shippers, and 
were thereafter notified that certain 
carloads of the shipments belonged 
io defendant’s assignors, and were 
directed to report sales of such cars 
to them direct, after which the for- 
warder became bankrupt, the ship- 
pers of such cars were entitled to 
recover the proceeds of the sale 
thereof from the factors, notwith- 
standing the latter mingled the funds 
received from the various shipments, 
since, after notice of the forward- 
ers’ want of title in the particular 
cars, it would be-presumed in equity 
that the factors would satisfy their 
claims out of the other shipments 
in their hands before resorting to 
the cars in question, or they would 
be deemed to have held the entire 
proceeds not necessary to satisfy 
their claims for the use of the con- 
signors of the cargoes in question. 
Bills v. Schliep, 127 Fed. 1038, 62 
GCA 103. (2) The principal can fol- 
low the sales of his property by a 
factor after they are deposited in 
a bank to the individual account of 
the factor, and the bank cannot, as 
against him, apply such funds to the 
extinguishment of an overdraft of 
such factor existing at the time of 
the deposit, whether it knew or did 
not know of the trust character of 
the funds. Cady Vv. South Omaha 
Nat. Bank, 46 Nebr. 756, 65 NW 906. 
See generally Banks and Banking 


: ae * Golo.—Liebhardt v. Wilson, 38 
Colo. 1, 88 P 173, 120 AmSR Oi. 
Tll.—Potter v. Dennison, 10 Ill. 590. 
Minn.—wNorris v. Boston Music Co., 
129 Minn. 198, 204, 151 NW 971, LRA 
1917B 615 [quot Cyc]. 


Wash.—Hilers Music House _ v. 


Fairbanks, 80 Wash. 379, 389, Tate. 
885 [quot Cyc]. ‘ 
ee Guerasine vy. Peile, 3 B. & 


ld. 616, 5 HCL 354, 106 Reprint 786. 
sao Colo,—Liebhardt v. Wilson, 38 
Golo: 1,88 P1738, 120 AmSR 97. 

Minn.—Norris v. Boston Music Co., 
429 Minn. 198, 204, 151 NW 971, LRA 


17B 615 [quot Cyc]. 
atc Electric Co. v. Com- 


[25C. J.) 417 


an express trust, the principal cannot rely upon such 
contract, in respect to goods as to which the trust 
feature has been abandoned.* 

Against subagent. 
trine of following trust funds is not applicable in 
favor of a principal against the subagent of his 
factor, where the subagent claims the proceeds of 
goods sold for a balance due from the factor to him- 
But on the other hand it has been held that 
a correspondent and agent who, under contract with 
the consignee and for a consideration moving from 
the consignee, discounts bills drawn by the shipper 
on the consignee, cannot, as against the shipper, 
claim the surplus of the proceeds remaining after 


It has been held that the doc- 


mercial Electrical Supply Co., (A.) 
191 SW 1106. 
tae, H.—Holton v. Smith, 7 N. H. 


N. Y.—Childs v. Waterloo Wagon 


Co., 37 App. Div. 242, 57 NYS 520 
[aff 167 N. Y. 576 mem, 60 NE 1108 
mem]; Long v. Bussell, 45-N. Y. 


Super. 434 [aff 83 N. Y. 606]. 

Wash.—HBiler Music House v. 
Fairbanks, 80 Wash. 379, 389, 141 P 
885 [quot Cyc]. 

Eng.—-Ex p. Pauli, 3 Deac. 169. 

Transfer by factor in payment of 
debt generally see supra § 17. 

63. Southern States Phosphate, 
ete., Co. v. Barrett, 130 Ga. 749, 61 
SE 731. 

[a] Illustration.— Where a con- 
tract of sale of fertilizer provided 
that all fertilizer shipped under the 
contract was to be held by the pur- 
chaser. in trust as the property of 
the seller until it was sold by the 
purchaser to others and settled for 
in cash or its note was given, and 
that when any fertilizer shipped un- 
der the contract was sold by the 
purchaser, the proceeds of the sale, 
whether money, checks, or other evi- 
dence of indebtedness, were to be 
received and held in trust for the 
seller; the contract did not cover 
shipments of fertilizer not to the 
purchaser but direct to those to 
whom the purchaser had sold it, 
and the trust feature of the contract 
as to such shipments was abandoned 
and the notes or accounts held by 
the purchaser against its customers 
because of such shipments were not 
impressed with a trust in favor of 
the seller. Southern States Phos- 
phate, ete. Co. v. Barrett, 130 Ga. 
749, 61 SH, 731. 

64. New Zealand, ete., Land Co. 
v. Watson, 7 Q. B. D. 374 [rev sub 
nom. New Zealand, ete., Land Co. v. 
Ruston, 5 Q. B. D. 474]. 

[a] Dllustration, — Commission 
merchants employed by plaintiffs 
were in the habit of employing de- 
fendants as brokers for the sale of 


the produce consigned. Plaintiffs 
were aware that the commission 
merchants effected their sales 


through subagents, and defendants 
knew that their own immediate prin- 
cipals ‘were agents for others, and 
not acting for themselves. Plaintiffs 
claimed the right to follow the pro- 
ceeds of certain goods consigned to 
the commission merchants into the 
hands of defendants, while defendants 
claimed the right to retain the pro- 
ceeds on account of a balance due 
on their account with the commis- 
sion merchants. The court of ap- 
peal held that there was no privity 
of contract between plaintiffs and 
defendants, and that, there being no 
fiduciary relation between them, 
plaintiffs were not entitled to fol- 
low the proceeds of their property 
in defendant’s hands; that whatever 
right plaintiffs might have had as 
owners to claim the goods before 
they were sold by defendants, they 
had no right after such sale to the 
proceeds without giving credit for 
the sum due to defendants by the 


418 [25 C;5.] 
deducting all the advances made on the goods.® 
[§ 150] (b) Insolvency or Death of Factor. 
Where a factor becomes insolvent, all that he ean 
transfer to his assignee is his lien on the goods for 
advances or commissions.°® His receiver or assig- 
nee merely succeeds to his rights, and is under the 
same obligation to restore to the consignor the pro- 
ceeds of his goods, which are distinguishable, as the 
factor himself was;°* the goods remaining in the 
factor’s hands and the proceeds of such as have been 
sold are, with the exception of the value of the fac- 
tor’s lien, the property of the consignor and sub- 
ject to his order, and if the consignor ean trace 
them he may follow and reclaim them from the fae- 
tor or the factor’s receiver, trustee in bankruptcy, 
or assignee for the benefit of his creditors;®® and 
this rule applies, although the factor is acting under 
a del credere commission,®® except that if the factor 
fails after having made advances in the form of 
notes or acceptances, his assignee is entitled to re- 
tain amounts arising from the sale of goods until the 
notes or acceptances are surrendered or destroyed.7° 
But if the funds received by the factor. have been 
used by him or are incapable of identification, the 
principal only shares in the distribution of the tac- 
tor’s estate as any other creditor.”! So if the as- 


commission merchants, New Zea- 
land, etc., Land Co. v. Watson, 7 


Q. B. D. 374 [rev sub nom, New Zea- Pa.—Messier 


land, etc., Land Co. v. Ruston, 5 Q, 
B. D. 474]. Dall. 60, 1 L. ed. 289, 1 AmD 260. 
65. Dodge v. Wilbur, 10 N. Y. 579 


[aff 7 N. Y. Super. 397]. 
66. Terry v. Bamberger, 23 F. 
Cas. No. 138,837, 14 Blatchf, 234, 44 


print 1060; 


FACTORS 


etc., Co. v. Clute, 7 Mise. 123, 27 NYS 
342; Kip v. State Bank, 10 Johns. 63. 
v. Amery, 
533, 1 AmD 316; Price v. Ralston, 2 


Eng.—In re Hallett, 13 Ch. D. 696; 
Mace v. Cadell, 1 Cowp. 232, 
Hollingworth v. Tooke, 
2 H. Bl, 501, 126 Reprint 670; Whit- 
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signee, without notice of the prineipal’s claim, 
makes a bona fide sale of the goods and distributes 


the proceeds, he is not responsible to the principal . 


therefor.*? 

Death of factor. In case of the death of the fac- 
tor no title to the property unsold or the debts due 
for property sold on credit passes to his personal 
representative as against the principal.7* 

[§ 151] (4) For Injury to or Loss of Goods. 
Although the factor has accepted and paid drafts 
drawn on him by the principal to an amount equal 
to or exceeding the value of the goceds,"* the prin- 
cipal may, as a general rule, sue in his own name for 
torts of third persons, which cause an injury to or 
loss of his goods,’® such as for conversion, as where 
a third person with full knowledge of the prineipal’s 
title and the factor’s relation to the\goods pur- 
chases them from the factor in payment of his pri- 
vate debt.7® The principal may maintain an action 
against a sheriff or other officer for wrongfully tak- 
ing the goods from the possession of the factor,‘ 
or for taking the proceeds of the sale of the goods 
upon an attachment against the factor.78 But the 
recovery of a judgment by the factor for injury to 
goods in his possession and on which he has a lien is 
a bar to an action for such injury by the prin- 


assignment for benefit of creditors 
generally see Assignments for 
Benefit of Creditors § 267. 
Rights of trustee in bankruptey in 
property held by a bankrupt as 
bailee, agent, or trustee generally 
see Bankruptcy § 218. 
69. Thompson v, Perkins, 23 F. 
Cas. No. 13,972, 3 Mason 2382; "Cush- 


1 Yeates 


98 Re- 


Conn. 558; Cotter v. Mason, 30 U. C. 
Oreo: alel, 

67. Francklyn y. Sprague, 10 Hun 
CN. Y.) 589; In re Merrick, 
& S. (Pa.) 9; Cotter v. Mason, 30 U. 
CaO By sl, 

{a] Award to principal against 
estate.—Where a factor is insolvent 
a court of equity will ordinarily 
compel the payment of a debt due 
for goods sold by the factor to be 
made to the principal; but the court 
would probably not compel payment 
to be made to the principal if he 
has sued the factor for the value of 
the goods and obtained an award of 
arbitrators for his claim and prose- 
cuted him to bankruptcy for the debt 
and has himself become assignee of 
the bankrupt. In re Merrick, 5 Watts 
& S. (Pa.) 19 [rev 2 Ashm., 485]. 

és. U. S.—In re Taft, 133 Fed. 
511, 66 CCA 3885; London, etc., Bank 
v. Parke, etc., Machinery Co., 64 
Fed. 637; Thompson v. Perkins, 23 
EF. Cas. No. 13,972, 3 Mason 232; Veil 
v. Mitchel, 28 F. Cas. No. 16,908, 4 
Wash. C. C. 105; Hourquebie v. Gir- 
ard, 12 F. Cas. No. 6,732, 2 Wash. C. 
Cy 212. 

Ky.—Fahnestock vy. Bailey, 3 Metce. 
48, 77 AmD 161. 

La.—Ward v. Brandt, 11 Mart. 331, 
13° AmD. 352. 

Mass.—Cushman v. Snow, 186 
Mass. 169, 71 NE 529; Audenried v. 
Betteley, 8 Allen 302; Merrill v. Nor- 
folk Bank, 19 Pick. 32;:Kelly v. Bow- 
man, 12 Pick. 383; Beckwith v. Sib- 
ley, 11 Pick. 482; Chesterfield Mfe. 
Co. v. Dehon, 5 Pick. 7, 16 AmD 367; 
Denston v. Perkins, 2 Pick. 86; 
Goodenow v. Tyler, 7 Mass.‘ 36, 5 
AmD 22. 

N. J.—Cumberland Trust Co. v. 
eh AVaArS)) CLC.. COo., 85. Nw J. Hd: 
177, 96 A 44 [mod 83 N. J. Eq. 479, 
PECAN 8131: 

N. Y.—Converseville Co. v. Cham- 


bershburg Woolen Co., 14 Hun 609: 
Francklyn v. Sprague, 10 Hun 589; 
Duguid v. Edwards, 50 Barb. 288: 


Rabel v. Griffin, 12 Daly 241: Merrill 
v. Thomas, 7 Daly 393; Bertha Zinc, 


5 Watts | 


field v. Brand, 16 M. & W. 282, 153 
Reprint 1195; Godfrey v. Furzo, 3 P. 
Wms. 185, 24 Reprint 1022; Scott v. 
Surman, Willes 400, 125 Reprint 
1232; Zinek v. Walker, 2 W. Bl. 1154, 
96 Reprint 681. 


Ont.—Cotter v. Mason, 30 U. C. 
Orel ol. 
[a] A note taken by a factor in 


his own name for a debt due his 
principal belongs to the principal in 
the event of the factor’s bankruptcy. 
Messier v. Amery, 1 Yeates (Pa.) 
533, 1 AmD 316. , 

[b] If the factor takes one note 
for the goods of several consignors 
and afterward assigns a note in 
trust for his ereditors, each con- 
signor may recover his proportion 
of the proceeds from the assignee if 
it can be..distinguished. Chester- 
field Mfg. Co. v. Dehon, 5 ‘Pick, 
(Mass.) 7, 16 AmD 367; Denston v. 
Perkins, 2 Pick. (Mass.) 86. 

{c] A usage of factors to mix 
goods from different consignors in 
making sale does not prevent any 
one of the consignors from recover- 
ing his share of the proceeds of such 
a sale after the assignment of the 
factor. Chesterfield Mfg. Co. v. De- 
hon, 5 Pick. (Mass.) 7, 16 AmD 367. 

[d] As against receiver of fac- 
tor.—Under a statute providing that, 
in the event of failure of the con- 
signee, the consignor has a right to 
claim goods remaining unsold in the 
hands of the consignee, and also a 
privilege on the price of such as 
have been sold if it has not been 
paid by the purchaser, or passed in- 
to an account current between him 
and the consignee, an admission by 
the veceiver of the consignee that 
goods on hand belong to the con- 
signor carries with it the admission 
that the goods sold also belong to 
the consignor and as a consequence 
that their price belongs to him up 
to the amount of his share therein. 
S. J. Nelson Mfg. Co. v. Menge,: 142 
La. 664, 77 S 494, 

Cross references: 

Property of third person passing by 


man v. Snow, 186 Mass. 169, 71 NB 


529; Converseville Co. v. Chambers- 
burg Woolen Co., 14 Hun (N.--¥.) 
609; Prancklyn v. Sprague, 10 Hun 
CN. Y.) 589; Merrill v. Thomas, 7 


Daly (N. Y.) 393; Gindre v.. Kean, 7 
Misc. 582, 28 NYS 4, 31 AbbNCas 100. 

70. Francklyn v. Sprague, 10 Hun 
CN. YY.) 589. 

71. Hourquebie vy. Girard, 12 FB. 
Cas, No;)6)732, 2° Wash,’ G.C, 212% 
in re Coan, etc., Carriage Mfg. Co., 
12 NatBankrReg 203; Ward =v. 
Brandt, 11 Mart. (La.) 331, 18 AmD 
352; Scott v. Surman, Willes 400, 


125 Reprint 1235. 
etter 3 Mete. 


72. Eahnestock vy. 
(Ky.) 48, 77 AmD 16 

73. Veil v. Mitchel, 28 F. Cas. No. 
16,908, 4 Wash. C, C. 105; Fahnestock 
v. Bailey, 3 Mete. (Ky.) 48, 77 AmD 
161; Charleston v. Duncan, 5 S. @, 
L. 386; Jackson Ins. Co. v. Partee, 9 
Heisk. (Tenn.) 296. ; 

Property held in fiduciary capacity 
as assets of decedent’s estate gen- 
erally see Executors and Adminis- 
trators § 359. 

74 Hill v. Georgia, 


hy ete; ARF Cox 
43 Se Ce 461) 21) SHvs3% 


75. Holly v. Huggeford, 8 Pick, 
(Mass.) 73, 19 AmD 303; Wright v. 
Cabot, 47 N. Y. Super. 229 [aff 89 


N. Y. 570]; Hill v. Georgia, ete.7 ARE 
Co., 48 S. Ci 461, 21 SH 337; Kyle 
v. Laurens R: Co., 44 S;'@) 1: 382, 70 
AmD 231. 

[a] Thus the principal may main- 
tain trespass against the officer who 
attaches tne goods while in the fac- 
tor’s hands for a debt of the factor. 
Holly v. Huggeford, 8 Pick. (Mass.) 
73, 19 Amp 303. ; 

76, Herron vy. Hughes, 25 Cal, 555. 

77. Holly v. Huggeford, 8 Pick. 
(Mass.) 73, 19 AmD 308; Norris v. 
Boston Music Co., 129 Minn. 198, 204, 
151 NW 971, URA1917B 615; Jones 
v. Sinclair, 2 N. H. 319, 9 AmD tex 
Wilers Music House v. Fairbanks, 80 


Wash. 379, 389, 141. P 885: [quot 
Cyc]. 

78. Moore v. Hillabrand, 37 Hun 
491, 16 AbbNCas (N. Y.) 477. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 151-153] 


cipal.” 


[§ 152] 2. Liability to Third Persons. In ac- 
cordance with the general principles of the law of 
_ agency °° the principal is bound by and is liable for 

the acts of the factor which are within the scope of 
the agency,*' or are subsequently ratified by the 
principal ;** except that the principal is not liable on 
a contract made by the factor where the person 
dealing with the factor gives exclusive credit to the 
Where a third person makes advances to 
an owner of goods, and receives from him a bill of 
sale of such goods under an agreement that if a 
draft drawn to reimburse such person for his ad- 
vanees is not duly paid, he may consign the goods to 
a factor for sale, and the draft not being paid the 
goods are consigned to the factor named and are 
sold for less than the amount due for advances, 
such third person’s right of recovery against the 
owner does not depend upon whether or not the 


factor. 


79. Porter v. Schendel, 25 Misc. 
Mio. oo NYS O02. - 

80. See Agency §§ 513-552. 

81. Higgins v. McCrea, 116 U. S. 
Gris 6 SCt 5575/29" Ia. ed. 764; Hart 
v. Page Mfg. Co., 187 App. Div. 296, 
175 NYS 502. . 

[a] Application of rule. — Where 
defendant’s agents borrowed money 
from plaintiff's assignor for the 
benefit of defendant, by misrepre- 
senting that they were in business 
for themselves and that they owned 
the property, which was in fact de- 
fendant’s property, and of which 
they had possession as factors, de- 
fendants are liable to plaintiff’s as. 
signor for money so borrowed. Hart 
v. Page Mfg. Co., 187 App. Div. 296, 
175 NYS 502. 

$82. Cobb v. Dows, 10 N. Y. 336. 
See generally supra § 31. 

83. McCullough v. Thompson, 45 
N. Y. Super. 449. 

Exclusive credit to agent generally 
see Agency § 518. 

84. Langdon v. Burrill, 21 Vt. 466. 

85. Foerderer v. Tradesmen’s Nat. 
Bank, 107 Fed. 219, 46 CCA 243; Cole 
v. North Western Bank, L. R. 10 C. 
P. 354, 362. And see generally supra 
§ 148; Agency §§ 230-568. 

“At common law, a person in pos- 
session of goods could not confer on 
another, either by sale or by pledge, 
any better title to the goods than 
he himself had. To this general rule 
there was an exception of sales in 
market overt, and an apparent ex- 
ception where the person in posses- 
sion had a title defeasible on account 
of fraud. But the general rule was 
that, to make either a sale or a 
pledge valid against the owner of 
the goods sold or pledged, it must 
be shown that the seller or pledger 
had authority from the owner to 
sell or pledge, as the case might be. 
If the owner of the goods had so 
acted as to clothe the seller or 
pledger with apparent authority to 
sell or pledge, he was at common 
law precluded, as against those who 
were induced bona fide to act on the 
faith of that apparent authority, 
from denying that he had given such 
an authority, and the result as to 
them was the same as if he had 
really given it.. But there was no 
such preclusion as against those who 
had notice that the real authority 
was limited. And the possession of 
bills of lading or other documents 
of title to goods did not at common 
law confer on the holder of them 
any greater power than the posses- 
sion of the goods themselves.. The 
transfer of a bill of lading for goods 
in transitu had the same effect in 
defeating the unpaid vendor’s right 
to stop in transitu that an actual de- 
livery of the goods themselves un- 
der the same circumstances would 
have had. But the transfer of the 
document of title by means of which 


FACTORS 


[§ 153] 


actual possession of the goods could 
be obtained, had no greater effect at 
common law than the transfer of the 
actual possession.”’ Cole v. North 
Western Bank, supra. 

86. See statutory provisions. 

87. Act 4 Geo. IV c 83. 

es. St. 6 Geo. IV c 94; 5 & 6 Vict. 
ec 39; 40 & 41 Vict. c 39; and finally 
the entire preceding legislation was 
amended and consolidated by 52 & 
53 Vict. ec 45, entitled the Factors 
Act (1889). 

[a] In England the _ different 
amendments just enumerated were 
necessary because the courts refused 
to relax the rules of the common 
law any further.than they were ab- 
solutely required to do by a very 
narrow and literal construction of 
the statutes in question. Russell 
Factors p 140 [quot Price v. Wis- 
consin M. & F. Ins. Co., 43 Wis. 267, 
279). 

{b] Provisions of different Eng- 
lish statutes.—(1) Statute 6 Geo. 1V 
ce 94. Section 1 provides in effect 
that the person in whose name goods 
are shipped is to be deemed the true 
owner thereof so far as to entitle 
the consignee to a lien thereon in 
respect to advances made by him to 
such person, if the consignee has 
not notice by the bill of lading or 
otherwise that such person is not 
the actual and bona fide owner, and 
such person is to be taken to have 
been intrusted with the goods for 
the purpose of consignment or sale, 
unless the contrary is made to ap- 
pear. Section 2 provides that a per- 
son in possession of a bill of lading 
or of any of the warrants, certifi- 
cates, or orders mentioned in the act 
is to be deemed the true owner of 
the goods described therein so far 
as to give validity to any contract 
or agreement made by him for the 
sale or pledge of the goods in favor 
of a buyer or pledgee without notice 
that such person is not the actual 
and bona fide owner. Section 3 
limits the rights of a person taking 
goods from an agent in pledge for a 
preéxisting debt to the amount of 
the agent’s interest in the goods. 
Section 4 provides that any one who 
acts in the usual course of business 
in gocd faith and without notice of 
an actual limitation on the agent’s 
authority may contract for the pur- 
chase of goods with any agent in- 
trusted with the goods or to whom 
they have been consigned, and may 
receive and pay for them to the 
agent. Section 5 provides that a 
person may accept goods in pledge 
from a factor or agent, although he 
has. knowledge that the pledgor is 
a factor or agent, but in such case 
he shall acquire only_ the interests 
possessed by the pledgor. 
North Western Bank, L. R. 0 
354, 360. (2) St. 5 & 6 Vict. c 39, 
extends the provisions of 6 Geo. IV 
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owner has a remedy against the factor for any un- 
faithfulness on his part.®4 

C. Protection of Third Persons under 
Factors’ Acts—1. In General. 
ships imposed upon innocent third persons by the 
common-law rule that a factor or agent, whether in 
possession of the goods themselves or of a docu- 
ment ot title thereto, cannot pass a good title to a 
third person by a sale or pledge, unless authority so 
to do is conferred upon him by the true owner,°> 
remedial statutes, known as Factors’ Acts, have been 
enacted in many jurisdictions for the protection of 
such third persons.*® 
passed in England in the year 1823,57 and has been 
followed in that country by several enlarging and 
amendatory acts.5§ 
act of 4 Geo. IV., ¢ 83, a statute was passed in New 
York 8° which, with a few modifications, was a re- 
production of the English act,®® and, as amended,: 


Owing to the hard- 


The first of these acts was 


Soon after the passage of the 


ce 94, by enacting, in § 1, that ‘any 
agent’? intrusted with the possession 
of goods or of the documents of title 
to goods, may pledge the same, thus 
taking away the limitations estab- 
lished by 6 Geo. IV c 94 § 2, which 
protected only those who took 
pledges from agents without notice 
that such agents were not the own- 
ers. By § 2 a pledgee may exchange 
the securities held by him in pledge 
and -receive others in lieu thereof 
from the factor, and the pledgee’s 
rights in respect to the substituted 
securities will be the same as if the 
consideration therefor had been a 
bona fide _present advance of money. 
This section changes the law as de- 
elared in Taylor v. Kymer, 3 B. & 
Ad. 320, 28 HCL 145, 110 Reprint 120, 
and Bonzi v. Stewart, 4 M. & G. 295, 
43 ECL 158, 134 Reprint 121 (both 
of which held that such a substitu- 
tion of securities without an advance 
of money was not protected by the 
Statute of 6 Geo. IV c 94). (3)-By 
§ 8 it is declared that the statute 
is to be construed to protect only 
bona fide transactions without notice 
that the agent pledging is acting 
without authority or mala fida 
against the owner. By § 4 the term 
“document of title’ is defined, and it 
is declared that an agent in posses- 
sion of the goods or documents of 
title is to be taken “to have been 
intrusted with the possession of the 
goods represented by such document 
of title’ and “such agent shall be 
deemed to be possessed of such goods 
or documents, whether the same 
shall be in his actual custody or 
shall be held by any other person 
subject to his control or for him 
or on his behalf.” The latter clauses, 
defining what is meant by a per- 
son intrusted with the possession of 
goods or documents of title, were 
rendered necessary by® the inter- 
pretation given in the cases of Phil- 
lips v. Huth, 6 M. & W. 572, 151 Re- 
print 540, and Hatfield v. Phillips, 
12 Cl. & F. 343, 8 Reprint 1440, 14 M. 
& W. 665, 1538 Reprint 642 [aff 9 M. 
& W. 647, 152 Reprint 273], to the 
phrase ‘persons intrusted with” 
documents of title found in the stat- 
ute 6 Geo. IV. ¢ 94. 

[c] Well considered case review- 
ing English and New York statutes. 
Price v. Wisconsin M. & F. Ins. Co., 
43 Wis. 267 (per Ryan, C. J.). 


89. Act 1830 ¢c 179. 
90. Toledo First Nat. Bank v. 
Shaw, 61 N. Y. 283. 


[a] New York Factors’ Acts.— 
Sess. L. (1830) c 179 § 8 (2 Birds-eye 
Rev. St. (1896) p 1239), provides that 
“every factor or other agent, en- 
trusted with the possession of any 
bill of lading, custom-house permit, 
or warehousekeepers’ receipt for the 
delivery of any such merchandise, 
and every such factor or agent not 
having the documentary evidence of 


490 [25C.I.] 


now appears as part of the Personal Property 
Law.®! Similar statutes are now to be found in 
other states °? and in Canada.®? In so far as these 
statutes have not changed the law, or in cases to 
which the statutes do not apply, the common-law 
rule of course prevails,®4 as where the factor or 
agent attempts to pledge or transfer goods of his 
principal by the transfer of any document of title 
not within the act.®® 

Purpose and effect. The purpose of this remedial 
legislation is to protect third persons who in good 
faith deal with factors or agents, who have been 
intrusted by the owners with the possession of the 
goods or with the documentary evidence of title 
thereto;°° and although the statutes do not all use 
the same terms, the general effect is to make pos- 
session conclusive evidence that the factor or agent 
in possession as the apparent owner is the real 
‘owner, so far as is necessary to protect a bona fide 
purchaser or pledgee and give him a good title as 
against the real owner;° it is the act of the owner 
in conferring upon his factor the apparent owner- 
ship and the right of disposal, together with the fact 
that an innocent third person has dealt with the lat- 
ter in reliance thereon, that estops the former from 
following his property.°® The protection afforded by 
such statutes is not restricted by the existence, in a 


or, 
merchandize for]§ 43, 
92. 
[a] 
(1845) e 193, 


title, who shall be entrusted with the 
possession of any 
the purpose of sale, or as a security 
for any advances to be made or ob- 
tained thereon, shall be deemed to be 
‘the true owner thereof, so far as to 
give validity to any contract made by 
such agent with any other person, for 
the sale or disposition of the whole 


session of 
shall 
thereof, 


FACTORS 


N. Y. Personal Property Law 


See statutory provisions. 

In Massachusetts.—(1) Acts 
providing that every 
factor, ete., intrusted with the pos- 
F any merchandise, 
be deemed 
so far as to give validity 1. 


“\ [§§ 153-155 
particular trade, of a custom not to allow merean- 
tile agents to pledge goods.®? 

[§ 154] 2. Construction and Operation in Gen- 
eral. It has been held that the factors’ acts, being 
in derogation of the common law, should be strictly 
construed; but on the other hand it has been held 
that since these statutes enact the common-law rule 
that, where one of two innocent persons must suffer 
loss from the act of a third person, such loss must 
be borne by him who has placed the third person 
in the position which enables him to do the act eaus- 
ing the loss, they must be liberally construed.? 

Extraterritorial effect. Such acts have no extra- 
territorial effect, but apply only to the transactions 
by factors or agents within the jurisdiction wherein 
they are enacted.? 

Retrospective effect. The factors’ acts have no 
retrospective effect but apply solely to transactions 
by factors or agents after the enactment of such 
acts.* ; 

[§ 155] 3. Factors or Agents within Statutes. 
In order that an unauthorized disposition of goods 
by a person other than the owner may be brought 
within the effect of the factors’ acts, it is neces- 
sary that the relation of principal and agent or fae- 
tor exist between such person and the owner of the 
goods;° and if this relation in fact exists, the stat- 


Gass v. Astoria Veneer Mills, 134 
App. Div, 184, 118 NYS 982; Shen- 
field v. Bradley, 174 NYS 619; Hey- 
man v. Flewker, 13 C. B.-N. S. 519, 
106 ECL 519, 148 Reprint 205. 
98. Howland v. Woodruff, 60 N. Y.73. 
99. Oppenheimer vy. Attenborough, 
[E90 7] ih ike Soe 
Interstate Banking, ete., Co. v. 


etc., 


the true owner 


or any part of such merchandize, for 
any money advanced, or negotiable 
instrument or other obligation in 
writing given by such other person 
upon the faith thereof.’ Section 4 
provides that “every person who 
Shall hereafter accept or take any 
such merchandize in deposit from 
any such agent, as a security for 
any antecedent debt or demand, shall 
not acquire thereby, or enforce any 
right or interest in or to such mer- 
chandize or document, other than 
was possessed or might have been 
enforced by such agent at the time 
of such deposit.” Section 5 provides 
that ‘nothing contained in the two 
last preceding sections of this act, 
shall be construed to prevent the 
true owrer of any merchandize so 
deposited,. from demanding or receiv- 
ing the same, upon repayment of 
the money advanced, or on restora- 
tion of the security given, on the 
deposit of such merchandize, and 
upon satisfying such lien as may 
exist thereon in favor of the agent 
who may have deposited the same; 
nor from fecovering any balance 
which may remain in the hands of 
the person with whom such merchan- 
dize shall have been deposited, as 
the produce of the sale thereof, 
after satisfying the amount justly 
due to such person by reason of 
such deposit.” This act with the ex- 
ception of the repeal of three of the 
less important sections (LL. [1897] 
ce 418, repealing §§ 1 and 2; L. [1886] 
ce 593, repealing § 7), constitutes in 
its original form a part of the statu- 
tory law of the state of New -York 
(2 Birdseye Rev. St. [8d ed 1901] 
pe 1). <At the present time the Fac- 
tors’ Act is § 43 of the Personal 
Property Law. 

[b] Leading case.—Stevens vy, 
Wilson, 6 Hill (N. Y.) 512, has been 
referred to as being the leading case 
upon the construction of the N. Y. 
Factors’ Act (1830) ec 179. Allen v, 
St. Louis Nat. Bank, 120 U. S.. 20, 7 
SCt 460, 30 L. ed. 573. 


to any bona fide contract made by 
such factor for the sale of the whole 
Or any part of ' such merchandise, 
did not protect a pledge of such fac- 
tor. Michigan State Bank v. Gard- 
ner, 15 Gray (Mass.) 362. (2) The 
subsequent act of 1849, c 216 § 3, ex- 
tended the protection of the act to 
pledges by such factors or agents. 


Michigan State Bank y. Gardner, 
supra, 
[b]. In Texas no such legislation 


has been adopted. 
Piano Co. v. Clymer, 


Chase-Hackley 
(Give -AS)) 202 


SW 214. 
93. See statutory provisions; and 
City Bank yv. Barrow, 5 App. Cas. 


664 (construing the “factors’ clauses” 
in the Canadian Code). 

94. Toledo First Nat. Bank v. 
Shaw, 61 N. Y. 283; Dows v. Green, 
24 N. Y. 638 [aff 32 Barb. 490]; Bo- 
nito v. Mosquera, 15 N. Y. Super. 401. 

95. Bonito v. Mosquera, 15 N. Y. 
Super. 401. 

96. Kinston Cotton Mills vy. Kuhne, 
129 App. Div. 250, 113 NYS 779. 

[a] The purpose of the statute 
‘is to make certain and apply to 
commercial transactions the *com- 
mon-law rule that where one of two 
innocent persons must suffer loss 
from the act of a third person, such 
law shall be borne by him who has 
placed the third person in the posi- 
tion which enabled him to do the 
act causing the loss.” Kinston Cot- 
ton Mills v. Kuhne, 129 App.’ Div. 
250, 256, 118 NYS 779. 

Persons protected by statute see 
infra § 161. 

97. Allen v. St. Louis Nat. Bank, 
1200U. 4S. S200 TeSCt 4601S) Hwed: 
573; Foerderer vy. Tradesmen’s Nat. 
Bank, 107 Fed. 219, 46 CCA 243; 
Blydenstein v. New York Security, 
ete.,, Co. 67 Fed. 469, 15 CCA 14; 
Brooks vy. Hanover Nat. Bank, 26 
Fed. 301; Wisp v. Hazard, 66 Cal. 
459, 6 P 91; Fairmont Creamery Co. 
v. Los Angeles Ice, ete., Co., 33 Cal. 
A. 414, 165 P 553; Freudenheim v. 
Gutter, 201 N. Y. 94, 94 NE 640; 


Brown, 235 Fed. 32, 148 CCA 526; 
Foerderer v. Tradesmen’s Nat. Bank, 
107 Fed. 219, -46 CCA 243; Victor 
pie) Mach. Co. v. Heller, 44 Wis. 

oO. 

{a] In ‘Tennessee the Uniform 
Warehousing Act, giving factors the 
right effectively to pledge the con- 
signor’s interest, which did not for- 
merly belong to them, will be strictly 
construed. Interstate Banking, ete; 
Co. v. Brown, 285 Fed. 32,148 CCA 526. 

2. Kinston Cotton Mills v. Kuhne, 
129 App. Div. 250, 113 NYS 779. 

8. Costikyan v. Sloan, 33 App. 
(D. C.) 420; Walther vy. Wetmore, 1 
EDS Smith NS Yat 

{a] MIlustrations.—(1) The Fac- 
tors’ Act of New York (L. (1830) 
c 179) has no application to a pledge 
in London, England, by a factor there, 
although the delivery of the goods 
In pursuance of the contract in Lon- 
don may have been consummated by 


; agents of the parties in New York. 


Walther v. Wetmore, 1 EB. D. Smith 
CRE DYOD AT. Sk@2') 
plies to a disposition in New York by 
a consignee “there of goods Shipped 
from another state. 


the. rights lof ta 
pledgee there of goods shipped there 
from that state for sale, the rights 
of the pledgee and principal being 
determinable by the local law. Costi- 
kyan v. Sloan, 33 App. 420. 

4 Michigan State Bank v- Gard- 
ner, 15 Gray (Mass.) 362; Biges v. 


Evans, [1894] 1 Q. B. 88; Ross v. 
Willis,'6>L. Jock: BY On 2St205; : 
5. George vy. Louisville Fourth 


Nat. Bank, 41 Fed. 257; Stollenwerek 
v. Thacher, 115 Mass. 224; Farmers’, 
ete, Nat. Bank vy. Atkinson, 74 N, 
Y. 587; Toledo First Nat. Bank v. 
Shaw, 61_N. Y. 283; Mechanies’, etce., 
Bank v. Farmers’, etc., Nat. Bank, 60 
N. Y. 40; Yennie v. McNamee, 45 
N. Y. 614; Van Casteel v. Booker, 2 
Exch. 691, 154 Reprint 668. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ute operates although the parties call their relation 
The term ‘‘agent or factor’’ 
as used in the statutes is to be taken in a restricted 
sense, and applies only to an agent or factor acting 
in mercantile transactions; and under some pro- 
visions only to a factor or agent who has possession 
of the goods for the purpose of sale or pledge,® al- 
though it is not necessary that his ordinary busi- 
ness should be that of agent to sell goods for others 
on. commission, for an agent may come within the 


by a different name.® 


[a] Relation held not to exist.— 
(1) Where the owner of goods trans- 
mits the bill of lading to his agent 
with power simply to receive and 
forward the property, and the agent 
issues and sends a new bill of lading 
to one not the consignee named in 
the original bill of lading, the per- 
son so receiving such new bill of 
lading does hot become the factor 
or agent of the owner within the 
meaning of the statute, and there- 
fore the title of the owner is .not 
affected by any contract made by the 
former with regard to the goods rep- 
resented by the bill of lading. To- 
ledo First Nat. Bank v. Shaw, 61 N. 
Y. 283. (2) Where an agent is in- 
trusted with a bonded warehouse re- 
ceipt for whiskey, to enable him to 
borrow money on it to pay the in- 
ternal-revenue tax, but instead of 
borrowing the money on the re- 
ceipt the agent advances the money 
and afterward secures the whiskey, 
which he subsequently stores in a 
private warehouse and pledges the 
warehouse receipt, the agent, after 
advancing the money, holds the bond- 
ed warehouse receipt as a creditor 
of the owner, and not as an “agent 
or factor’ within the meaning of 
the statute, and therefore the pledge 
is not protected by the statute. 
George v. Louisville Fourth Nat. 
Bank, 41 Fed. 257. - 

Elements of relation see supra § 4. 

6 New York Security, etc., Co. 
v. Lipman, 157 N. Y. 551, 52 NE 595 
[aff 91 Hun 554, 36 NYS 355]. 

[a] ‘"Trustee.—One who is intrusted 
with the lawful evidence of the title 
to merchandise, to enable him to sell 
jt and remit the proceeds, becomes 
an agent within the Factors’ Act, al- 
though in a _ secret agreement be- 
tween himself and his principal he 
is destgnated as a trustee. . New 
York Security, ete., Co. v. Lipman, 
157 N. Y. 551, 52 NE 595 [aff 91 Hun 
554, 36 NYS 355]. 

7. Levi v. Booth, 58 Md. 305, 42 
AmR 332; Inglis v. Robertson, [1898] 
A. C. 616; City Bank v. Barrow, 5 
App. Cas. 664; Hastings v. Pearson, 
[1893] 1 Q. B. 62; Johnson v. Credit 
Lyonnais, 2 C. P. D. 224 [aff 3.C. P. D. 
32]; Cole v. North Western Bank, 
Eaeeeo CP. £70 Latt Tu. B10 iis 
354]; Monk v. Whittenbury, 2 B. & 
Ad. 484, 22 ECL 205, 109 ay ai 


1222; Lamb v. Attenborough, 1 B. 
& S. 831, 101 ECL 831, 121 Reprint 
922; Heyman v. Flewker, TIICETBH ING 


G9 519; 106 HCL 519, 148 Reprint 
205; Wood v. Rowcliffe, 6 Hare 183, 
31 EngCh 183, 67 Reprint 132%. Tre- 
moille v. Christie, 69 L. T. Rep. N. 
S. 338; Lewis v. Ramsdale, BbAdue Ds 


Rep. N. S. 179; Hellings v. Russell, 
33 L. T. Rep. N. S. 380; Bush v. Fry, 
15 Ont. 122. 


[a] “Ordinary course of business 
of a mercantile agent” in the Fac- 
tors Act (1889 § 2 subs 1) means act- 
ing as a mercantile agent in the way 
in which such an agent would act if 
the particular transaction were one 
duly authorised by his principal. Op- 
penheimer Vv. Attenborough, [1908] 
ke By ad: 
8. See infra § 158. 

9. Heyman vy. Flewker, 
N. S. 519, 106 ECL 519. ; 
: [a] Tllustration.—A person whose 
ordinary business is that of an agent 
for procuring business for two in- 
surarce offices and with whom pic- 
tures are deposited with instruc- 


heey ee: 
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tions by the depositor to sell them 
for a certain commission is an agent 
‘intrusted with the possession of 
goods” within the meaning of the 
Factors Act 5 & 6 Vict. c 39, and con- 
sequently the depositor is bound by 
a contract of pledge bona fide made 
with the agent. Heyman v. Flewker, 
13° COBY N.S. 519,106 ECL 519,'143 
Reprint . 205. 

10. Levi v. Booth, 58 Md. 305, 42 
AmR 332; Zachrisson v. Ahman, 4 
N. Y. Super. 68; Lamb v. Attenbor- 
ough, 1 B. & S. 831, 101 ECL 831, 
121 Reprint 922; Heyman v. Flewker, 
73 CG. B. N.S. 519, 106 ECL 519, 143 
Reprint 205. 

[a] MTMlustration.—A general clerk 
of a merchant who keeps his ac- 
counts, negotiates charter parties 
and purchases, but is empowered to 
do so only when under the super- 
vision of and in consultation with 
another who is empowered by letter 
of attorney to manage all financial 
transactions, execute contracts, etc., 
and effect charter parties for such 
merchant, is not a factor intrusted 
with the possession of documents of 
title. Zachrisson v. Ahman, 4 N. Y. 
Super. 68. 

Levi v. Booth, 58 Mad. 305, 42 

Heyman v. Flewker, 13 
ConBrs New Se Sil Ou0GMECEe5 194-143 
Reprint 205; Wood v. Rowcliffe, 6 
ae 183, 31 EngCh 183, 67 Reprint 

132. 

[a] Mlustration—A person in- 
trusted to keep in her own _ house 
furniture belonging to another is 
not the “agent” of the owner within 
the meaning of the act. Wood v. 
Rowcliffe, 6 Hare 183, 31 EngCh 183, 
67 Reprint 1132. 


12. Inglis v. Robertson, [1898] A. 
C. 616. 
[a] A warehouse keeper who has 


goods deposited with him as such 
is not “an agent intrusted with the 
possession” of them, within the stat- 
ute, although he is also a broker, 
and is usually employed to sell the 
goods, but always upon specific in- 
structions for that purpose received 
from the principal. Cole v. North 
Western Bank, L. SBOE Coy P3854 
Patt i oR. 9 Cu Ps 4700s 

13. Florence Sewing Mach. Co. v. 
Warford, 31 N. Y. Super. 433. 

[a] Ilustration.—One employed at 
a salary as business manager of a 
warehouse, where the business is 
carried on and sales are made under 
the name of the employer, is not a 
factor within the meaning of the 
Factors’ Act, since the goods so sold 
are in law in the possession of the 
principal at the time of the sale. 
Florence Sewing Mach. Co. v. War- 
ford, 31 N. Y. Super. 433. 


14. Monk v. Whittenbury, 2 B. 
& Ad. 484, 22 ECL 205, 109 Reprint 
1222 (holding that a wharfinger 


without any authority to sell is not 
within 6 Geo. IV c 94 § 4, even though 
he sometimes transacted business as 
a factor with some persons). 

15. Jenkyns v. Usborne, 7 M. & 
G. 678, 49 ECL 678, 135 Reprint 273. 

16. Johnson v. Credit Lyonnais 
Co., 3 C. P. D. 32 (where the vendor 
of merchandise lying in bond in a 
customhouse was allowed by the pur- 
chaser to retain the dock warrants 
and the merchandise was allowed to 
remain entered in the books of the 


dock company in the name of the 
vendcr). 
[a] A purchaser in possession of 


[25 Ort 4am 


statute although he acts merely in an isolated trans- 
The statute does not apply, to a mere serv- 
ant or clerk,!° a caretaker, a warehouse keeper,” 
the manager of a store carried on in the owner’s 
name,!® a wharfinger,'+ a purchaser in possession,!° 
a seller who retains the documents of title,!® or one 
who has possession of the goods for carriage,” or 
otherwise as an independent contracting party.!8 

4. Goods and Merchandise within Stat- 
utes. The word ‘‘goods’’ or ‘‘merchandise’’ as used 


the documents of title to goods sold 
is not an “agent” of the vendor so 
that a sale by the former will de- 
feat the latter’s lien, for the. pur- 
chase price. Jenkyns v. Usborne, 7 
M. & G. 678, 49 ECL 678, 135 Reprint 
273; McEHwan v. Smith, 2 H. lL. Cas. 
309, 9 Reprint 1109. 


17. Levi v? Booth, 58 Mad. 305, 42 
AmR 332; Heyman v. Flewker, 13 C. 
B. O(N. 'S. 519, 106 ECL 519, 143 Re- 
print 205. 

18. Md.—Levi, v. Booth, 58 Md. 
305, 42 AmR 382. 

Mass.—Stollenwerck v. Thacher, 


115 Mass. 224. 

N. Y.—Sage v. Shephard, etc., Lum- 
ber Co.,-4 App. Div. 290, 29 NYS 449 
[aff 158 N. Y. 672-mem, 50 NE 1126 
mem]. - 5 

Eng.—City Bank v. Barrow, 5 App. 
Cas. 664; Johnson vy. Credit Lyon- 
nais: Coy, 3yC.0 Pi D325) Heyman bv. 
Blewker, 13 €. Bs N.S; 519; 106, H#@i 
519, 1438 Reprint 205. 

Ont.—Bush v. Fry, 15 Ont. 122. 

[a] fIllustrations.—(1) A person 
to whom a diamond ring is given for 
the purpose of obtaining a watch 
for it, or, failing in that, to get an 
offer for it, that person being a deal- 
er in jewelry but having no regular 
place of business, is not an agent 
within the act and the mere posses- 
sion of the ring does not give him 
power to dispose of it as though he 
was owner, and the purchaser to 
whom he sells it can be held liable 
for conversion to the true owner. 
Levi v. Booth, 58 Md. 305, 42 AmR 
332. (2) One employed as a jewel- 
er to sell jewelry at retail on com- 
mission is not a “mercantile agent” 
within the meaning of the Factors’ 
Act of 1889 (52 & 538 Vict. c 45 § 2 
subs 1), providing that, where a 
mercantile agent is, with the consent 
of the owner, in possession of goods 
or documents of title to goods, any 
sale or pledge, ete., made by him, 
etc., shall be valid. Hastings Ltd. v. 
Pearson, [1893] 1 QB. 62. (3) A 
person to whom hides are sent to be 
tanned at an agreed price, such per- 
son undertaking to procure freight 
for the leather from Canada to Eng- 
lana, is not a person intrusted with 
the goods, within the meaning of the 
factors clauses of the Canada code, 
so as to bind his principal by a 
pledge of the goods even if a sale 
by him would have been good under 
the clauses of the code. City Bank 
v. Barrow, 5 App. Cas. 664. (4) A 
musie teacher who induces a manu- 
facturer to ship to him a piano that 
he may sell it to a customer which 
he represents himself as having and 
who pawns the piano under an as- 
sumed name is not an agent within 
the meaning of the Factors’ Act. 
Bush v. Fry, 15 Ont. 122 (construing 
Rev.’ St. (1887) c 122 §§ 2, 4, 5). 

[b] Cotton broker.—The statute 
does not apply to a cotton broker 
whose commission is a fixed sum per 
bale from a firm of buyers, each 
party paying his own expenses on 
receiving from them a bill of lad- 
ing with draft attached with in- 
structions not to deliver the bill un- 
til the draft is paid by the pur- 
chaser to whom the invoice has been 


sent. Stollenwerck v. Thacher, 115 
Mass. 224. 

[ec] A traveling salesman who 
has power to solicit and accept or- 
ders and agree on prices for the 


goods, and to direct shipment of the 
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in the statutes generally include all commodities of 
commerce,!® but are intended to apply only te such 
It seems that a copyright is not 
‘‘merchandise’’ within the meaning of this statute.21 

[§ 157] 5. Documents of Title within Statutes. 
What constitutes documents of title within the mean- 
ing of the statute depends primarily upon the lan- 
guage of the particular statute ,?? and to render valid 
a contract made on the faith of the document of 
title the terms of the document must be consistent 
with the supposition that the factor owns the 
goods.”° A factor or agent may be regarded as the 
owner, within the meaning of the statute, where he 
is intrusted with the possession of a bill of lad- 
ing,?4 drawn or indorsed to his name;25 a eustom- 
house permit;*® a warehouse keeper’s receipt of_a 
private warehouse, for the delivery of the goods or 
merchandise,”” but not a receipt of the keeper of a 
bonded warehouse.?* The term ‘‘document of title,’’ 


commodities.?° 


goods, and also to buy goods from 
other dealers to fill such orders, is 
not a factor, within the statute, pro- 
viding that every factor or other 
agent intrusted with the possession 
of any bill of lading, or, not having 
documentary evidence, who shall be 
intrusted with any merchandise for 
the purpose of sale, shall be deemed 
the owner, as to the purchaser who 
buys it in good faith, where he 
had procured, by fraud, bills of 
lading in his employer’s name, but 
did not show them to the buyer. 
Sage v. Shepard, ete., Lumber Co., 
4 App. Div. 290, 39 NYS 449. [aff 
Dee N. «Y. 672 mem, 52° NE.” 1126 
mem]. 

19. Biggs v. Evans, [1894] 1 Q, 
B. 88; Heyman v. Flewker, 13 C. B. 
N.S. 619, 106 ECL 519; 143 Reprint 
205. 

[a] An opal table top intrusted 
to an agent who was a dealer in 
jewels and gems and who as a known 
part of his business sold jewels and 
gems for other persons in his own 
name was, so far as regards the 
character of the article, included in 
the term “goods” within the meaning 
of the Factors’ Act. Biggs v. Evans, 
PeS94] 1 Qe B88. 

20. Freeman vy. Appleyard, 32 L. 

J. doxch:: 175. 
Stock certificates are not 
within the meaning of the 
Act. Freeman v. Apple- 
yard, 32 L. J: Exch. 175. 

21. Stodart v. Mutual Film Corp., 
249 Fed. 507, 511 (where the court 
expressed a doubt as to “whether the 
New York Factors’ Act... could 
possibly cover the sale of an incor- 
poreal right like copyright, under 
the phrase ‘merchandise’ ’’). 

22. See statutory provisions. 

23. Bonito v. Mosquera, 15 N. Y. 
Super. 401. 

24. Hairmont Creamery Co.  v. 
Los Angeles Ice, ete., Co., (Cal. A.) 
190 P 194; Toledo First Nat. Bank 
v. Shaw, 61 N. Y. 288; Dows v. 
aN 24 N. Y. 688 [aff 32 Barb. 

e ‘ 

25. Toledo First Nat. Bank v. 
Shaw, 61 N. Y. 283; Manufacturers’, 
etc. Bank v. Farmers’, ete, Nat. 
Bank, 2 Thomps. & C. 395 [rev on 
other grounds 60 N. Y. 40]. 

26. Bonito v. Mosquera, 15 N. Y. 
Super. 401. 

[a] The term “customhouse per- 
mit” does not include the “permit” 
for the landing of goods on which 
the duties are not paid, to the end 
that they may be stored in a bonded 
warehouse; but the only custom- 
house permit known to the law at 
the time of the passage of the stat- 
ute was that which was granted to 
the consignee when the goods men- 
tioned in his invoice and bill of lad- 
ing had been duly entered at the cus- 
tomhouse and the duties thereon had 
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sufficient, if he 


been paid or secured to, be paid. 
Bonito v. Mosquera, 15 N. Y. Super. 
401, 

27. George v. Louisville Fourth 
Nat. Bank, 41 Fed. 257; Toledo First 
Nat. Bank v. Shaw, IN S/N. 2833 
Cartwright v. Wilmerding, 24 N. Y. 
521; Bonito v. Mosquera, 15 N. Y. 
Super. 401; Price v. Wisconsin M. & 
F. Ins. Co., 43 Wis. 267. 

[a] The term “warehouse-keeper’s 
receipt” means the receipt of a keep- 
er of a private warehouse in which 
the person named in the receipt has 
deposited goods tor  safe-keeping 
which by its terms binds the ware- 
house keeper upon the surrender of 
the receipt to deliver the goods to 
the bearer of it or to the holder 
of it if duly indorsed to him; it does 
not include the receipt of a keeper 
of a government bonded warehouse. 
Bonito v. Mosquera, 15 N. Y. Super. 
401. 

28. George v. Louisville’ Fourth 
Nat. Bank, 41 Fed. 257; Bonito v. 
Mosquera, 15 N. Y. Super. 401; Price 
v. Wisconsin M. & F. Ins. Co., 48 Wis. 
267. 

[a] Thus a receipt for whiskey 
stored in a bonded warehouse is not 
a “document of title’ within the 
meaning of the Kentucky Act of 
May 5, 1880, providing for the pro- 
tection of persons dealing with 
agents intrusted with the ‘“docu- 
ments of title’ to property, and fur- 
ther providing that the term “docu- 
ments of title’ shall include custom- 
house permits, warehouse receipts, 
etc. The court said that it could not 
be presumed that the legislature of 
Kentucky undertook to regulate the 
duties and obligations of a bonded 
warehouse of the United States, cre- 
ated and established for the protec- 
tion and security of its own rev- 
enues and in which free whiskey 
could not remain without the penalty 
of forfeiture; and further said that 
the act manifestly referred to ware- 
houses and warehouse receipts and 
to principals and factors over whom 
the state of Kentucky possessed au- 
thority and could exercise lawful ju- 
risdiction. George  v. Louisville 
Fourth Nat. Bank, 41 Fed. 257.. 

29. Western Transp. Co. v. Bar- 
Wer; 516 “IN. YU 544) /Gholdine. that a) 
weigher’s return of grain received 
was not such a receipt as was con- 
templated by the Factor’s Act [1858] 
e 326). 

30. Soltau v. Gerdau, 119 N. Y. 
380, 23 NE 864, 16 AmSR. 848; Jen- 
kyns v. Usborne, 7 M. & G. 678, 49 
ECL 678, 135 Reprint 273. But see 
Vickers vy; Elertz,, ia) Rs 2 His h. Sie, 
113 (holding that under 5 & 6 Vict 
e 39 § 4, providing that any “order 
for the delivery of goods, or any 
other document used in the ordinary 
course of business as proof of the 
possession or control of goods. . 


tor’s or Agent’s Possession—a. 
the possession of goods or merchandise as distin- 
guished_from the possession of documentary evi- 
dence of title is relied on to bring the case within 
the statute providing for the protection of persons 
dealing with a factor or agent intrusted with the 
possession of goods or merchandise, the possession 
must be actual as distinguished from constructive.?* 
But it has been held that the factor’s possession is 


aS 


\  1g§ 156-158 


however, does not include a weigher’s return,”® a de- 
livery order,®° a receipt for the payment of money,?+ 
or a wharfinger’s certificate.*2 

Character and Sufficiency ef Fac- 


In General. Where 


has such control of or dominion 


over the merchandise as to enable him rightfully to 
take possession of it without the aid \of any new 
authority or document furnished by the owner.*4 
Goods in a warehouse subject to be withdrawn at 
pleasure by a factor on discharging the lien of the 


shall be deemed and taken to be a 
document of title,’ an order for the 
delivery of a specific quantity of 
goods was within the terms of the 
act, although no specific goods to 
which the order was applicable were 
mentioned). 

[a] A dolivery order is not equiva- 
lent to a bill of lading within the 
meaning of 6 Geo. IV c 94 § 2. Jen- 


kyns v. Usborne, 7.M. & G. 678, 49 
ECL 678, 135 Reprint 273. , 

81. Kemp v. Falk, 7 App. Cas. 
573, 23 ERC 399. 

32. Gunn v. Bolckow, L. _R.° 10 
Ch. 491. 

[a] Thus a wharfinger’s certificate 


that goods are lying ready for ship- 
ment is not a document of title 
within the act, and no custom of 
trade can give to such a certificate 
the effect of a warrant or docu- 
ment of title as against the vendor. 


ia v. Bolekow, lL. R.. 10. Ch, 
ol 
33. Howland v. Weodruff, 60 N. Y. 


73, 16 AbbFrNS 411; Sage v.. Shepard, 
etc., Lumber Co., 4 App. Div. 290, 39 
NYS 449 [aff 158 N. Y. 672 mein, 52 
NE 1126 mem]; Bonito vy, Mosquera, 
15 N. Y. Super. 401; Cook vy. Beal, 
14 N. Y. Super. 497, 

[a] Applications of rule. — (1) 
Where a factor obtains an advance 
while the goods are still in the car- 
rier’s possession, persons making the 
advances obtain no title as against 
the consignor. Howland y. Woodruff, 
60 N. Y. 73, 16 AbbPrNS 411. (2) 
Imported goods shipped to a factor 
are not, while in a United States 
Peta obo dict in the ‘possession 
fo) € factor. Bonito v. Mos é 
15 N. Y. Super. 401, . amie 

34. Pegram vy. Carson, 23 N. Y. 
Super. 505. 

The word “possession” in the Fac- 
tors’ Act means “such control of or 
dominion over mechandise as to en- 
able a factor rightfully to take pos- 
session of it without the aid of any 
new authority or document furnished 
by the owners, 
tion to a right derived from docu- 
mentary evidence furnished by own- 
ers, or obtained by factors by means 
of their right of possession of the 
goods.” |} Pegram “vy, Carson, 23 N. 
Y. Super. 505 (holding that, where 
factors to whom merchandise is con- 
Signed by the owner, for sale, with 
bills of lading making it deliverable 
to them, receive the merchandise and 
store it, according to the usage of 
business, with a storekeeper em- 
ployed by themselves, taking his re- 
ceipts in their own name, both the 
virtual control of the factors over 
the merchandise and the documentary 
evidence of such control, title, or 
right of possession held by them with 
the owner’s assent are such as to 
enable them to make a valid pledge 
of the merchandise). 


For later cases, developments and changes in the law see cumulat‘ve Annotations, same title, page and note number. 


s 


as in contradistine- — 


\ 


a 
i 
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government for duties may be regarded as in his 
possession so as to support a pledge thereof made by 
him independent of the provisions of the act in 


regard to documentary evidences 


provision that ‘‘nothing contained in this act shall 
authorize a common carrier, warehousekeeper or 
other person to whom merchandise or other property 
may be committed for transportation or storage 
only, to sell or hypothecate the same’’ comprehends 
a factor intrusted with the possession for transpor- 


tation or storage only.*¢ 


Consent of owner; without fraud. But whatever 
the character of the possession, whether of the goods 
or of the documents of title, it is essential that it 
should be acquired with the consent of the owner,?? 
and that such consent is obtained without fraud.?® 
Possession acquired through negligence on the part 
of the owner is not sufficient; negligence is not con- 


sent.°? 


Possession for purpose of sale or as security. In 
some jurisdictions where the possession of the goods 


35. Cartwright v. Wilmerding, 24 
N. Y. 521; Oakland Mfg. Co. v. F. C. 
side Co., 162 App. Div. 543, 147 NYS 


10 

36. Cook v. Beale, 14 N. Y. Super. 
497, 505 (construing L. [1830] § 6, 
and where the court said: “We are 
unable tc see that there are any 
grounds whatever for limiting the 
application of the words, ‘or other 
person, &c., to any particular class 
of persons;:+to those, for example, 
whose ordinary business is the trans- 
portation or storage of goods en- 
trusted to their charge ... It seems 
to us plain, that it is the special 
purpose for which merchandise or 
other property is committed, and not 
the special character or business of 
the person to whom it is committed, 
that takes from him the authority to 
sell that he might otherwise be held 
to possess. We are therefore con- 
vinced that no court of justice has 
the right to say that the words, ‘or 
other person,’ &c., are not just as 
applicable to commission merchants 
and factors, to whom goods are en- 
trusted for transportation or storage 
only, as to any other class or de- 
scription of persons whatever’). 

37. Kinsey v. Leggett, 71 N. Y. 
387; Toledo First Nat Bank v. Shaw, 
61 N. Y. 283; Howland v. Woodruff, 
60 N. Y. 73, 16 AbbPrNS 411; Soltau 
vy. Gerdau, 119 N. Y. 380, 23 NE 864, 
16 AmSR 843; Barnard v. Campbell, 
55 N. Y. 450, 14 AmR 289; Austin 
v. Dye, 46 N. Y. 500; Ballard vy. Bur- 
gett, 40 N. Y. 314; Dows v. Perrin, 
16 N. Y. 325; Sage v. Shepard, etc., 
Lumber Co., 4 App. Div. 290, 39 NYS 
449 [aff 158 N. Y. 672 mem, 52 NE 
1126 mem]; Hazard v. Fiske, 18 Hun 
277 [aff 83 N. Y. 287]; Florence Sew- 
ing Mach. Co. v. Warford, 31 N. Y. 
Super. 433; Bonito v. Mosquera, 15 
N. Y. Super. 401; Inglis v. Robertson, 
[1898] A. C. 616; Cahn v. Pockett’s 
Bristol Channel Steam _ Packet Co., 
Ltd., [1899] 1 Q. B. 643; Hatfield v. 
Phillips, 12 Cl. & F. 343, 8 Reprint 
1440, 14 M. & W. 665, 153 Reprint 642 
faff 9 M. & W. 647, 152 Reprint 
273]; Vaughan v. Moffat, 88. Toy Js ‘Ch: 
144. 

[a] Acceptance of) draft imma- 
terial.—Where a bill of lading ac- 
draft for acceptance 
is sent to the buyer, the fact that the 
buyer does not accept the draft does 
not prevent his possession of the pill 
of lading from being with the con- 
so as to_ bring 
the transaction within the English 
Cahn v. 

Steam 


864, 16 


AmS8R 843 [aff 48 Hun 537, 
163]; Hentz v. Miller, 94 N. Y. 64; 
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is relied on to 


of title.2> The 


thereon.*? 


Kinsey v. Leggett, 71 N. Y. 387; Sage 


-v. Shephard, etc., Lumber Co., 4 App. 


Div. 290, 39 NYS 449 [aff 158 N. Y. 
672 mem, 52 NE 1126 mem]; Collins 
v. Ralli, 20 Hun 256 {aff 85 N. Y. 
637 mem]; Bates v. Cunningham, 12 
Hun (N. Y.) 21; Frankenstein v. 
Thomas, 4 Daly (N. Y.) 256; Soltau 
v. Loewenthal, 1 NYS 168; Oppen- 
heimer v. Frazer, [1907] 2 K. B. 50 
[rev Sf190 711 “K.) BS 619). S-But see 
Baines v. Swainson, 4 B. & S. 270, 280, 
116 ECL 270, 122 Reprint 460 (where 
a factor, by falsely representing to 
a manufacturer of cloths that he 
had procured an order for a quantity 
of the cloths from A, 


manufacturer to ship cloths to the: 
factor, and the factor thereupon 
warehoused the goods in his own 


warehouse and sold them to B at a 
price less than that at which he rep- 
resented to the manufacturer that he 
had secured an order from A, It was 
held that as B bought the goods bona 
fide and without notice, he was pro- 
tected by the Factors’ Acts 6 Geo. 
IV c 94, and 5 & 6 Vict. c 39. In de- 
livering judgment, Wightman, J., re- 
ferred to Phillips v. Huth, 6 M. & 
W. 572, 151 Reprint 540, and recog- 
nized the distinction between in- 
trusting the goods and merely en- 
abling a person to become possessed 
of them, but said: “Here the goods 
were actually in the possession of 
Emsley the agent, being in his ware- 
house, and therefore, according to 
the authority of that case, he was in- 
trusted with them.” Blackburn, J., 
was of opinion that the agent, being 
in possession of the goods, was, ac- 
cording to 5 & 6 Vict. c 39 § 4, to be 
presumed to have been intrusted with 
them by the owner, unless the con- 
trary was shown, and that was a 
question for the jury). 

[a] Where the owner’s consent is 
obtained by fraud (1) and under such 
circumstances as would amount to 
larceny, the agent’s possession 1s not 
such as is contemplated by the (in 
Hi. A. Prentice Co. v. Page, 164 Mass. 
276; Schmidt v. Simpson, ZO4 NE x. 
434, 97 NE 966, AnnCas1913C 1288 
[rev 139 App. Div. 509, 124 NYS 241]; 
Soltau v. Gerdau, 119 N. Y. 380, 23 
NE 864, 16 AmSR 843; Florence Sew- 
ing Mach. Co. v. Warford, 31 N. Y. 


Super. 433; Oppenheimer v. Frazer, 
T1907] 9K. B. 50 [rev [1907] 1 K. B. 
519]. (2) Where a factor procures 


intrusted to him for de- 


goods to be 
person by means 


livery to a third 
of forged conditional contracts of 
sale, the goods are not intrusted to 
him for sale within the statute. H. 
A. Prentice Co. v. Page, 164 Mass. 
1 NE 279. 
aes, Toledo First Nat. Bank vy. 
Shaw, 61 N. Y. 283; Sage v, Shepard, 
ete., Lumber Co., 4 App. Div. 290, 39 
NYS 449 [aff 158 N. Y, 672 mem, 52 


induced the! 
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bring the transaction within the 


statute, not only must the factor be intrusted with 
the possession of the goods but he must be intrusted 
with their possession for the purpose of sale or as 
security for any advances to be made or obtained 
Although a factor obtains a customer 
for goods before they are consigned to him, he re- 
ceives the goods for the purpose of making a trans- 
fer within the meaning of a provision that one who 
allows another to assume the apparent ownership 
of property for the purpose of making any trans- 
fer of it cannot set up his own title to defeat a 
transfer of the property made by such other to one 
who receives the property in good faith in the or- 
dinary course of business and for value.*4 

Parting with possession or control. 
agent, by pledging goods in his possession for an 
amount which does not exhaust their value, does 
not thereby part with his control over the goods so 
as to preclude him from making a further pledge for 
the balance of their value which shall be valid as 


A factor or 


NE 1126 mem]; Hazard v. Fiske, 18 
Hun 277 [aff 88 N. Y. 287]. 

[a] Thus negligence on the part 
of the cwner in not observing the 
arrival of the goods and looking after 
them upon their arrival cannot affect 
his rights as against a third person 
making advances to a person in pos- 
session of the goods without examin- 
ing the documentary evidence accom- 
panying the shipment of the goods. 
Toledo First Nat. Bank v. Shaw, 61 
Nw eY¥%,-2838:; 

_40. Akron Cereal Co. v. San Fran- 

cisco First Nat. Bank, 3 Cal. A. 198, 
84 P 778; Boston Supply Co. v. Rubin, 
214 Mass. 217, 101 NE Us3 sR A. 
Prentice Co. v. Page, 164 Mass. 276, 
41 NE 279; Thacker v. Moors, 134 
Mass. 156; Stollenwerck v. Thacher, 
115 Mass. 224; Nickerson y. Darrow, 
5 Allen (Masgs.) 419; Soltau v. Ger- 
dau, 1197 N.Y: 3805/23, sNE 864 oo 
AmSR 843; Cook’ v. Beal, 14 N: ¥. 
Super. 497; Frankinstein v. Thomas, 
4 Daly. (N. Y.) 256; Marsellus _v. 
Simpson, 143 App. Div. 383, 128 NYS 
587; Schwab v. Oatman, 56 Misc. 393, 
106 NYS 741 [aff 129 App. Div. 274, 
113 NYS 910 (rev without opinion 
198 N. Y. 545 mem, 92 NE 1101 
mem)]; Biggs v. Evans, [1894] 1 Q@. 
B. 88; Monk v. Whittenbury, 2 B. & 
Ad. 484, 22 ECL 205, 109 Reprint 
1222; Cole v. North Western Bank, L. 
RoC. Po 470 “att Li. Res B0n eae: 
354]; Fuentes v. Montis, L. R. 4 C. P. 
a3 ie 1 Dp Wi nee) AX OlSped ear er UH a 

[a 
houseman who is also a broker with 
authority only to receive offers for 
merchandise stored with plaintiff and 
report it to his principal “is not a 
factor or other agent intrusted with 
merchandise for the purpose of sale’ 
within Mass. Gen. St. c 54 § 2, or “a 
person entrusted with merchandise 
and having authority to sell or con- 
sign the same” within § 3. Thacher 
v. Moors, 134 Mass. 156. (2) Where 
the goods are intrusted to an agent 
for storage, such agent is not within 
the act. Moors v. Kidder, 34 Hun 
534 (aff 106 N.- Y. 32) 12° NE 81380; 
Cook _v. Beal, 14 N. Y. Super. 497. 
(83) The Factors Act (Rev. L. c 68) 
does not give a pledgee in good faith, 
who receives the property from an 
agent having no general authority 
to sell, but only to deliver the prop- 
erty to particular customers, any 
rights as against the owner. Boston 
Supply Co. v. Rubin, 214 Mass. 217, 
101 NE 133. . 

[b] Question for jury.—Whether 
one is intrusted with the possession 


of merchandise to sell within the. 


statute is generally a question for 
the jury. Marsellus _v. Simpson, 143 
App. Div. 888, 128 NYS 587. 

41. Fairmont Creamery Co. v. Los 
Angeles Ice, ete., Co., 33 Cal. A, 414, 
165 P 553. 


Tllustrations. — (1) A ware-. 


ks 
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against the principal.4? But where the agent or fac- 
tor has accomplished the purpose for which the 
goods or documents were intrusted to him, and parts 
with the possession in doing so, he is not intrusted 
with possession within the meaning of the statutes, 
if he afterward regains possession;*? and he ceases 
to be intrusted with possession, after the principal 
has demanded their return and revoked his author- 
ity,“ unless the person who claims the protection of 
the statute had no notice that the authority had been 
determined.*° 

[§ 159] b. Possession of Documents of Title.*¢ 
Under some statutes it is not necessary that the 
principal should have intrusted the factor with the 
identical document of title on the faith of which 


he procures a lien; but intrusting him with the pri- 


mary document is equivalent to intrusting him-with 
all others which in ordinary usage of trade grow 
out of it;*? and if the factor has possession of all 
the documents evidencing title which would or- 
dinarily be in the hands of the true owner, the 
purchaser or pledgee is not bound to inquire further 
as to the true ownership.4* The English courts 
construed 6 Geo. IV ¢ 94, to mean that the identical 
document must have been intrusted by the owner 
to the factor ;*° but immediately upon these decisions 
parhament passed an act for the purpose of pre- 
venting their force, so that, whether the document in 
question was derived immediately from the owner 
of the goods or obtained by reason of the factor hay- 
ing been intrusted with other documents, the factor 
was deemed to have been intrusted with the deriva- 
tive document,°° and a similar provision is found in 
some of the statutes in this country.5! The pro- 


sae Portalis v. Tetley, L. R. 5 Eq. | the property 

[a] TWustration.— Where cotton 
was consigned for sale by A to B, 
and B pledged the goods to C, a 
broker, depositing with him the bill 
of lading, and authorizing him to 
receive and sell the cotton, and sub- 
sequently made a further pledge to 
D for the balance of the net pro- 
ceeds of the cotton, by an order in 49. 


Which he 


FACTORS 


in goods warehoused 
subject to duties, and which contain 
nothing to indicate any title out of 
the pledgor, is not bound to inspect 
the warehousing entry which is re- 
tained at the customhouse, 
the course of business, would not be 
in possession of the owner of goods 
had himself 
Cartwright v. Wilmerding, 24 N.Y. 521. 
Lamb vy. Attenborough, 


= [§§ 158-160 


visions of the statute that a factor intrusted with 
the possession of the document of title shall be 
deemed the true owner thereof so far as to give 


validity to his contracts made with third persons. 


for money advanced or written obligations given by 
them ‘‘on the faith thereof’’ refer merely to such 
evidences of title as that alone on the faith of which 
such advances are made.°2 

[§ 160] 7. Rights Derived from Person in 
Whose Name Goods Have Been Shipped. Under 
one of the provisions of the original New York Fac- 
tors’ Act,°* which is now embraced in the New York 
Lien Law,°* every person in whose name merchan- 
dise shall be shipped shall be deemed to be the true 
owner thereof so far as to entitle the consignee to a 
lien thereon for money advanced or negotiable se- 
curity given by such consignee to or for the use of 
the person in whose name the shipments shall have 
been made or for any money or negotiable security 
received by the persons in whose name such ship- 
ments shall have been made to one for the use of 
such consignee. It is necessary in order to bring a 
shipment within such provision that the goods have 
been shipped in the name of another with the con- 
sent of the owner.®> It does not apply where such 
shipment has been made without his consent,®° ag 
where goods have been wrongfully taken,°’ or where 
the property has been intrusted to an agent to ship 
in the owner’s name and the agent ships it in his 
own name and obtains advances thereon.53 But it 
does apply where the shipment is made by one who 
holds under a conditional sale the conditions of 
which have not been performed.®® It has been held 
that the provision does not apply to or include one 


title, or with the possession and os- 
tensible ownership of the property, 
shall be deemed the true owner, so 
far as may be necessary to protect 
those who have dealt with him ‘upon 
the faith thereof;’ that is, upon the 
faith, induced by the usual indicia of 
title, that he was the true owner of 
the property.” Stevens y, Wilson, 6 
Hill (N. Y.) 512, 514, 

53. Laws of 1830 c 179 8S) ol ei 


and, in 


imported. 


ihe 58 


writing communicated to and as- 


Louisville Fourth 
Nat. Bank, 41 Fed. 257. 

[a] Thus, where an, agent in- 
trusted with documents of title for 
the purpose of negotiating a loan 
for his principal -negotiates the loan 
by pledge of the documents, and 
afterward repays the loan and 
thereby regains possession of the 
documents, he is not intrusted with 
them again within the _ statute. 
George v. Louisville Fourth Nat. 
Bank, 41 Fed. 257. 

a0" uentes v:. Montis, Tl. Re “4 
CEP: 93. 

45. See Factors Act of 1889 (St. 
52 & 53 Vict. L. R. 26 St. 187). 

46. What is a document of title 
see supra § 157. 

47. Cartwright v. Wilmerding, 24 
N.Y. 521. 

{a] Thus one who makes ad- 
vances upon the faith of a documen- 
tary evidence of title furnished by a 
warehouse keeper’s receipt of im- 
ported goods procured by a factor 
by his being intrusted with an in- 
voice of the goods is protected, al- 
though the invoice showed that the 
goods belonged to the shipper. Cart- 
wright v. Wilmerding, 24 N. Y. 521. 

48. Cartwright y. Wilmerding, 24 
ENE IES Gee Gy a ly _ 

{a] Mlustration—A pledgee who 
acts upon the faith of documents 
which, according to the course of 
business, are sufficient to transfer | 


& §S. 831, 101 ECL 831, 121 Reprint 
922; Hatfield v. Phillips, 12 Cl. & F. 
343, 8 Reprint 1440, 14 M. & W. 665, 
153 Reprint 642; Phillips v. Huth, 6 
M. & W. 572, 151 Reprint 540; Close 
v. Holmes, 2 M. & Rob. 22. 

[a] Under the English decisions 
based on 6 Geo. IV c 94 the identical 
documents of title on which the ad- 
vance was secured by the factor must 
have been intrusted to the factor by 
his principal; this principle was first 
stated and applied in a case where 
a factor intrusted with the bill of 
lading was thereby enabied to secure 
dock warrants which were custom- 
arily issued to the holders of the bill 
of lading, and it was held that the 
factor was not “intrusted with” the 
dock warrants, within the meaning 
of § 2 of the act. Phillips v. Huth, 
6 M. & W. 578, 151 Reprint 540. 

60. St. 5 & 6 Vict. c 39 § 4. 

51. See statutory provisions; and 
George v. Louisville’ Fourth Nat. 
Bank, 41 Fed. 257. 

4s -bepram iv., Carson, 23, Nw Yo 
Super. 505. 

[a] “On the faith thereof.”—In 
construing Factors’ Act [1830] ¢ 179 
§ 3, it has been said that “In strict 
grammatical construction, the words 
‘on the faith thereof’ may refer to 
‘merchandize’ as the last antecedent. 
But in point of good sense, as well 
as sound morals, the reference is to 
the words ‘shall be deemed to be the 
true owner thereof. The obvious 
meaning is, that the factor or other 
agent who has been entrusted with 
certain documentary evidence of 


Rev. St.-6th ed 1168. 

54. Law of 1909 c 38 § 182. 

55. Kinsey v. Leggett, 71 N. Ye 
387; Toledo First Nat. Bank v. Shaw, 
61 N. Y. 283; Covell y. Hill, 6 N. Y. 
374 [rev 4 Den. 323]; Sage v. Shep- 
ard, ete., Lumber Co., 4 App. Div. 
290, 39 NYS 449 [aff 158 N. yY. 672 
mem, 52 NE 1126 mem]; 
Fiske, 18 Hun 277 [aff 83 N. Y. 287]; 
Saltus v. Hiverett, 20 Wend. 
267, 32 AmD 541. 

[a] The New York Factors’ 
(2 Rev. St. [5th ed] p 76) only 
applies when _the shipment ig made 
with the conSent of the real owner 
in the name of another; it is the 
consent of the owner in intrusting 
his goods to, and allowing a bill of 
lading in the name of, ar.other, thus 
conferring ostensible Ownership and 
a right of control in the person 
named, which shields parties entirely 
innocent, who, on the faith of the 
evidence furnished, to which the 
Owner has consented, and of which 
he has knowledge, have made ad- 
vances on the property shipped. 
Kinsey v. Leggett, 71 N. Y. 387 


Act 


56. Collins v. Ralli, 20 Hun 256 


[aff 85 N. Y. 637 mem]; Hazard vy. 
Fiske, 18 Hun 277 [aff 83 N. Y. 287]. 

Possession without consent sce 
Supra § 158. 

57. Kinsey v. Leggett, 71 N. Y. 
387; Miller v. Laws, 6 Oh. Dec. (Re- 
print) 736, 7 AmLRec 606. 

58. Covill v. Hill, 4 Den. (N. Y.) 
323 [aff 6 N. Y. 374]. 

59. Bates v. Cunningham, 12 Hun 
CN.) 22s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and ncte number, 


id due, 


§§ 160-161] 


who discounts a draft drawn by the 


consignee but not accepted, since the act is designed 
only to protect factors, agents, and consignees ap- 
pearing to be such on the bill of lading and who are 


induced by the bill to pay money 
ties.6° 


[§ 161] 8. Persons Protected by Statutes. 
a general rule the Factors’ Act protects one who, in 
good faith, and in ignorance of any defect of title, 


purchases goods or merchandise or 
thereon, and upon the faith of the 


ship thereof by a factor or agent, who has been in- 
trusted by the owner with the possession of the 
goods or merchandise or with the documents ox title 
thereto,°! provided the purchaser or pledgee is in- 


duced so to act on the faith of the 


in the factor or agent; he is not entitled to the 
protection of the statute if the factor or agent had 


neither possession nor documentary 


60. Manufacturers’, etc., Bank v. 
Farmers’, ete., Nat. Bank, 2 Thomps. 
& C. 395 [rev on other grounds 60 
N. Y. 40]. 

61. Cal.—Wisp v. Hazard, 66 Cal. 
459, 6 P 91; Fairmont Creamery Co. 
v. Los Angeles Ice, ete., Co., (A.) 190 
P 194; Fairmont Creamery Co. Vv. 
Los Angeles Ice, etc., Co., 33 Cal. A. 
414, 165 P 553. 

N. Y.—Freudenheim v. Gutter, 201 
N. Y. 94, 94 NE 640; New York Se- 
curity, ete., Co. v. Lipman, 157 N. Y. 
551, 52 NE 595 [aff 91 Hun 554, 36 
>; Howland v. Woodruff, 60 

16 AbbPrNS 411; Winne 


1045; 
Super. 505; 
N. Y. Super. 401. 

Oh.—Cleveland v. Shoeman, 40 Oh. 
St. 176. 

Pa.—Henry v. Philadelphia Ware- 
house Co., 81 Pa. 76. 

Wis.—Price v. Wisconsin M. & F. 
Ins. Co., 43 Wis. 267. 

Eng.—Ex p. North Western Bank, 
L. R. 15 Eq. 69; Sheppard v. Union 
Bank, 7 H. & N. 661, 158 Reprint 
653. 

{a] In New York under the Fac- 
tors’ Act § 3, a principal who con- 
signs goods to an agent for sale 
and for the purpose of obtaining ad- 
vances thereon is not, as against a 
warehouseman with whom the goods 
are stored and with whose president 
the agent without authority pledges 
the warehouse receipts, entitled to 
possession of the goods. Oakland 
Mfg. Co. v. F. C. Linde Co., 162 App. 
Div. 548, 147 NYS 1045. | t 

[b] Examination of bill of lading. 
—A person may be a pledgee in good 
faith of a factor having apparent 
ownership under a bill of lading, so 
as to make the pledge under the 
statute good against the real owner 
without having examined the bill of 
lading which in fact gave the fac- 
tor apparent ownership. Fairmont 


Creamery Co. v. Los Angeles Ice, etc., 
Co., 33 Cal. A. 414, 165 P 553. 

62. Toledo First Nat. Bank v. 
Shaw, 61 N. Y. 283; Bonito v. Mos- 
quera, 15 N. Y. Super. 401. 

[a] Faith must be induced.—A 


contract with a factor, to be valid 
under the Factors’ Act, must not only 
be founded on the faith of his own- 
goods to which the 
but such faith must 
be induced and justified by the docu- 
of title specified 
in the act, or, in the absence of such 
evidence, by the factor’s actual pos- 
session of Bonito v. 
Mosquera, 15 N. Y. Super. 401. 
; 63. Elliott v. Bidwell, SNe. 
644 mem; Moors v. Kidder, 34 Hun 
(N. Y.) 534 [aff 106 N. Y. 32, 12 NE 


818]. ; 
[2] Thus where a shipper of flour 
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consignor on the | to the goods.* 


or ineur Habili- 


As 
constructive, of 


makes advances 
apparent owner- 


ownership being 


evidence of title 


shipped the same to his own account, 
eare of a third person, and before the 
flour reached the point of destination, 
the third person gave a creditor an 
order for a specified number of bar- 
rels, and by virtue of the order, the 
creditor took the flour, and refused 
to deliver it to the shipper on pay- 
ment; as the third person had no 
title or apparent right to sell, and 
could give the creditor no title, the 
latter was not protected by the Fac- 
tors’ Act. Elliott v. Bidwell, 51 
N. Y. 644. 

Character and sufficiency of fac- 
tor’s or agent’s possession see supra 
§§ 158,159. 

64. See statutory provisions. 

65. U. S.—Allen v. St. Louis Nat. 
Bank, 120 U. S. 20, 7 SCt 460, 30 L. 
ed. 573; Bills v. Schliep, 127 Fed. 
103, 62 CCA 103. 


Cal.—Akron Cereal Co. v. San 
Francisco First Nat. Bank, 3 Cal. 
AG 198) 384) SP Mi78. 

Md.—lLevi v. Booth, 58 Md. 305, 
42 AmR 332. ; 


Mass.—Goodwin v. Massachusetts 
a T,. Co., 152 Mass. 189, 25 NE 

N. Y.—Farmers’, ete., Nat. Bank v. 
Atkinson, 74 N. Y. 587 (aff_43 N. Y. 
Super. 546]; Toledo First Nat. Bank 
v. Shaw, 61 N. Y. 283; Cartwright 
v. Wilmerding, 24 N. Y. 521; Covell 
v. Hill, 6 N. ¥. 374; Moors v. Kid- 
der, 34 Hun 534 [aff 106 N. Y. 32; 
12 NE 818]; Florence Sewing Mach. 
Co. v. Warford, 31 N. Y. Super. 433; 
Pegram v. Carson, 23 N. Y. Super. 
505; Wilson v. Nason, 17 N. Y. Super. 
155: Bonito v. Mosquera, 15 N. Ys 
Super. 401; Zachrisson v. Ahman, 4 
N. Y. Super. 68; Walther v. Wetmore, 
1 E. D. Smith 7; Canales v. Earle, 
168 NYS 726; Stevens v. Wilson, 3 
Den. 472 [aff 6 Hill 512]. 

Oh.—Cleveland v. Shoeman, 40 Oh. 


St. 176. 

Pa.—Macky v. Dillinger, 73 Pa. 
85. 

Wis.—Price v. Wisconsin M. & ¥F. 
Ins. Co., 43 Wis. 267. 


Eng.—Mildred v. Maspons, 8 App. 
Cas. 874; Phillips v. Huth, 6 M. & 
W. 572, 151 Reprint 540. 

fa] Ownership shown by bill of 
lading.—A purchase, although in 
good faith, from an agent who sells 
his principal’s property as his own, 
without authority, does not confer 
title upon the purchaser against such 
principal if the bill of lading under 
which the agent held the property 
showed that it did not belong to him, 
as the bill of lading is constructive 
notice of the true_ownership. Wil- 
son v. Nason, 17 N. Y. Super. 155. 

{[b] Joint purchasers. — Where 
there is bad faith on the part of one 
joint purchaser, the fact that the 
other joint purchaser acts in: good 
faith does not bring him within the 


protection of the act. Oppenheimer 
vy. Frazer, [1907] 2 K. B. 50 [rev 
1907] 1 K. B. 519]. 
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It is expressly provided by some 


statutes that the protection of the statutes shall 
extend only to bona fide purchasers and pledgees;*4 
and even in the absence of such a provision the 
protection of the statutes will not be extended to a 
person who receives the goods from or makes ad- 
vances to an agent or factor with notice, actual or 


the true ownership and want of 


authority on the part of the agent or factor;®° or 
where its protection would secure to a wrongdoer 
the fruits of a fraud, as where the goods or docu- 
ments of title thereto were obtained from the owner 
by the factor or agent through fraud.° 
jurisdictions a person dealing with the factor is not 
deprived of the protection of the statute because of 
the fact that he knows the factor to be only an 
agent, if he acts bona fide and without notice that 
the factor is acting mala fide and beyond his author- 
ity ;°7 but in other jurisdictions mere notice that the 


In some 


{c] Where a person simply holds 
goods in storage for a bailee, who has 
mere possession, and is not a factor 
or agent of the owner, and did not 
have any bill of lading, customhouse 
permit, or warehouseman’s receipt, 
he cannot claim protection under the 
Factors’ Act for advances made to 
the bailee. Schwab v. Oatman, 129 
App. Div. 274, 113 NYS 910 [aff 56 
Mise. 393, 106 NYS 741, and rev with- 
out opinion 198 N. Y. 545 mem, 92 
NE 1101 mem]. 

66. H. A. Prentice Co. v. Page, 
164 Mass. 276, 41 NE 279; Soltau v. 
Gerdau, 119 N. Y. 380, 28 NE 864, 
16 AmSR 843 [aff 48 Hun 537, 1 NYS 
163]; Dorrance v. Dean, 106 N. Y. 
203, 12 NE 433. 

Character or sufficiency of factor’s 
or agents possession generally see 
supra § 158. 

67. Price v. Wisconsin M. & F. 
Ins. Co., 43 Wis. 267; Navulshaw v. 
Brownrigs, 2 De G. M. & G. 441, 51 
EngCh 345, 42 Reprint 943; Sheppard 
v. Union Bank, 7 HH. & N. 661, 158 
Reprint 635; Gobind Chunder Sein v. 
Administrator-Gen., 9 Moore Indian 
App. 140, 19 Reprint 695. 

[a] Im Wisconsin, under L. (1863) 
e 91, a factor intrusted with power 
to purchase and retain a negotiable 
warehouse receipt had power to 
pledge, as well as to sell, it to any- 
one dealing with him in good faith; 
and notice that he holds as factor is 
not notice of any limitation of his 
power; but a sale or pledge to one 
who knows that it is in violation of 
the principal’s instructions does not 
bind the latter. Price v. Wisconsin 
M. & F. Ins. Co., 43 Wis. 267. 

{[b] The English statute (1) 5 & 
6 Vict. c 39 § 3, provides: “That this 
Act, and every Matter and Thing 
herein contained, shall be deemed and 
construed to give Validity to such 
Contracts and Agreements only, and 
to protect only such Loans, Ad- 
vances, and Exchanges, as shall be 
made bona fide, and without Notice 
that the Agent making such Con- 
tracts or Agreements as aforesaid 
has not Authority to make the same, 
or is acting mala fide in respect 
thereof against the Owner of such 
Goods and Merchandize.” (2) Prior 
to this statute the law in this re- 
spect was otherwise under 6_ Geo. 
IV c 94 §§ 2, 5. Fletcher v. Heath, 
7B. & @. 517, 14 ECL 233, 108° Re- 
print 815 (which enforced the pro- 
visions of the earlier statute). (3) 
To deprive a pledgee of the protec- 
tion of 5 & 6 Vict. c 39; he must be 
fixed with knowledge that the agent 
is so acting without authority, and 
no mere suspicion will amount to 
notice; nor will the knowledge that 
the agent has power to sell the goods 
constitute notice that he has not 
power to pledge them. Navulshaw v. 
Brownrigg, 2 De G. M. & G. 441, 51 
EngCh 345, 13 EngL&Eq 261, 42 Re- 
print 943. (4) To prove such notice 
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factor or agent holds the goods as such has been 
held sufficient to take the case out of the protection 
But a mere suspicion that the factor 
or agent is not the owner of the goods is not suf- 
ficient to put a person dealing with him on inquiry, 
and charge him with whatever knowledge such in- 


of the acts.®§ 


quiry would haye elicited. 
Purchaser for value. 


it is sufficient to show that the cir- 
cumstances attending the transaction 
were such that a reasonable man and 
a man of business applying his un- 
derstanding to them would certainly 
inter that the agent had not author- 
ity to make the pledge, or that he 
was acting mala fide in ‘respect 
thereof against his principal. Doug- 
las v. Ewing, 6 Ir. C. L. 395. 

68. Stevens v. Wilson, 6 Hill 
(N. Y.) 512. And see cases supra 
note 65. But see Pegram vy. Carson, 
23 N. Y. Super. 505 (holding that 
inasmuch as the factor has by the 
statute both the power of sale and 
of pledge and that a contract can ‘be 
invalidated only by the nonexistence 
of both of these powers, since either 
is sufficient, it must be shown, to 
disprove reliance on the factor’s pos- 
session as evidence of proper author- 
ity, that the purchaser had knowledge 
of such entire want of statutory au- 
thority on the part of the factor or 
of circumstances sufficient to put him 
upon inquiry and naturally leading to 
its discovery. The mere knowledge 
of the factor’s employment in a par- 
ticular case is not enough to put the 
purchaser or pledgee on inquiry as 
to the exact nature of the factor’s 
authority). 

69. Kirston Cotton Mills vy. Kuhne, 
129 App. Div. 250, 113 NYS 779; Na- 
vulshaw v. Brownrigg, 2 De G. M. 
& G. 441, 51 HngCh 345, 13 EnglL& 
Eq 261, 42 Reprint 943. 

[a] Application of rule—=In an 
action by the seller of goods against 
bankers who had made advances to 
factors to whom plaintiff had con- 
signed its goods by bills of lading 
made out to such factors to recover 
the proceeds of the goods, an in- 
struction that, if defendants had a 
“suspicion” that the factors were not 
the owners of the goods, it was their 
duty to make inquiry of plaintiff and 
that defendants were bound by what- 
ever knowledge such inquiry would 
have elicited, deprived defendants of 
the benefit of Factors’ Act (L. [1830] 
p 203 c 179) § 8, providing that every 
factor intrusted with any bill of lad- 
ing shall be deemed to be the true 
owner thereof, since the essence of a 
“suspicion”? implies the absence of 
known facts. Kinston Cotton Mills 
v. Kuhne, 129 App. Div. 250, 113 NYS 


719. 
70. Blydenstein v. New York Se- 
curity, etc., Co., 67 Fed. 469, 15 CCA 


14; New York Security, ete. Co. v. 
Bipman, 15%" N.Y... 652, 52) "NE 595 
[aff 91 Hun 554, 36 NYS 355]: Jen- 
nings v. Merrill, 20 Wend. (N.. Y.) 
95; Wylde v. Legge, 84 lL. T. Rep. 
N.S. 121. 

[a] In England (1) the consider- 


ation necessary for the validity of a 
sale, pledge, or other disposition of 
goods may be any valuable consider- 
ation; but where the goods are 
pledged by the factor, the pledgee 
acquires no right or interest in the 
goods so pledged in excess of the 
value of whatever is transferred in 
exchange. Factors’ Act of 1889 (52 
&) 5a, Viet, °c: 45) TR. 126 “St 186. 


To enable a person to claim 
the protection of the Factors’ Acts, it is generally 
necessary that a valuable consideration should be 
given for the purchase or pledge;7° and it has been 
held that a person is not within the protection of the 
statutes, where he receives the goods or document 
of title in payment of or as security for an ante- 
cedent debt of the factor or agent,’! except to the 


FACTORS 


business.7® 


(2) But under-6 Geo. IV c 94 § 3, 
the deposit or pledge of a document 
of title must have been for money 
or a negotiable instrument, and war- 
rant given on the faith of the docu- 
ments of title set out in the statute 
was not a negotiable instrument 
within’ the meaning of the act. Tay- 
lor v. Kymer, 3 B. & Ad. 320, 23 HCL 
145, 110 Reprint 120. 

{b] Pledge for future indorse- 
ments.—The Factors’ Act (L. [18380] 
c 179), providing that a factor or 
other agent intrusted with the pos- 
session of merchandise, etc., shall be 
deemed the true owner so far as io 
give validity to any contract made 
by such person for the sale or dis- 
position of such merchandise, or ‘any 
money advanced or negotiable se- 
curity or other obligation in writing 
given by such other person upon the 
faith thereof,’ protects a pledge by 
such a factor or agent given as se- 
curity for future indorsements. Jen- 
nings v. Merrill, 20 Wend. (N. Y.) 9. 

71. U. S.—Warner v. Martin, 11 
How. 209, 138 L. ed. 867; Blydenstein 
v. New York Security, ete, Co., 67 
Fed. 469, 15 CCA 14; Brooks v. Han- 
over Nat. Bank, 26 Fed. 301. 

Cal.—Fairmont Creamery Co. v. 
Los Angeles Ice, etc., Co., 38 Cal. A. 
414, 5165 (P5653. 

La.—Young v. Scott, 
313. 

N. Y.—New York Security, ete., Co. 
v. Lipman, 91 Hun 554, 36 NYS 355 
[aff 157 N. Y. 551, 52 NIE 595]; Moors 
v. Kidder, 34 Hun 534 [aff 106 N. Y. 
32, 12 NE 818]. 

Pa.—Macky v. Dillinger, 738 Pa. 85. 

Eng.—Kaltenbach v. Lewis, 10 App. 
Cas. 617 [rev on other grounds 24 
Ch. D. 54]; Maenee vy. Gorst, L. R. 
4 Hq. 315; Bonzi v. Stewart, 4 M. & 
G. 295, 48 ECL 158, 134 Reprint 121; 
Taylor v. Truman, M. & M. 453, 22 
ECL 563; Learoyd v. Robinson, 12 M. 
& W. 745, 152 Reprint 1399. But see 
Thackrah v. Fergusson, 25 Wkly. 
Rep. 307 (holding that under 6 Geo. 
IV c 94 § 4, it was not necessary that 
money should actually pass in order 
that a purchaser might be protected; 
the section applied equally to a case 
where the goods were transferred in 
consideration of an antecedent debt). 
Bo he eae re Coleman, 26 U. GCG. Q. B. 

[a] Pledges held not fox antece- 
dent debts.—(1) Kaltenbach v. Lewis, 
10 App. Cas. 617; Jewan v.: Whit- 
worth, L. R. 2 Eq. 692. (2) Where 
a factor makes an agreement with a 
warehouse owner that negotiable re- 
ceipts shall be made out without bale 
marks, so that other goods equal in 
kind and quality may be substituted 
for those in storage, the substitution 
of other goods than those receipted 
for subsequent to the pledge of the 
receipts does not operate as a pledge 
for an antecedent debt, and in such 
a case the release of the older bales 
of goods constitutes a valuable con- 
sideration for subjecting the new 
bale as deposited to the same lien. 
Blydenstein v. New York Security, 
ete., Co. 67 Fed. 469, 15 CCA 14; 


25 La. Ann. 
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extent defined in the statute;*? nor is a person pro- 
tected where he receives the goods through a barter 
by the factor for his own use.”* 
sale by a factor intrusted with goods for the pur- 
pose of sale is valid, although no money or obliga- 
tion is given at the time of the contract, if an obliga- 
tion is sufficiently entered in:o on the faith of the 
contract at any time while it remains unreseinded.** 

Transaction in ordinary course of business. 
der some statutes it is necessary in order to entitle 
one who deals with the factor or agent to the pro- 
tection of the Factors’ Act that the sale or pledge, 
in which he claims protection, be transacted by such 
factor or agent in the usual and ordinary course of 


But a contract of 


Un- 


New York Security, ete.,) Co. v. Lip- 


man, 91, :-Hun,. 554, 36. NYViS: $55 [att 
VOT ON. Y. 5500 52eN BN 595% 
7a. See N: Y. L.° (1830) © 179 § 4 


(2 Birdseye Rev. St. [3d ed 1901]) 
(which provides that the pledgee for 
antecedent debt shall not acquire or 
enforce any right or interest in or to 
the merchandise or documents 
pledged other than was possessed or 
might have been enforced by the 
agent at the time of the pledge); 
Factors’ Act of 1889 (52 & 53 Viet. 
c 45) § 4 (to the same effect). 


73. Victor Sewing Mach. Co. vy. 
Heller, 44 Wis. 265. 

74 Jennings v. Merrill, 20 Wend. 
GN Yek9), \ 

75. Levi v. Booth, 58 Md. 305, 42 


AmR 332; Inglis v. Robertson, [1898] 
A. C. 616; Janesich vy. Attenborough, 
102 L. T. Rep. N. S. 605; Wadding- 
ton .v. Neale, 96 Ll. T. BRep...Ny Si 
786; De Gorter v. Attenborough, 21 
Pat Mes 

fa] Transactions not in ordinary 
course of business.—(1) Where plain- 
tiffs consigned goods toan agent to be 
sold for cash or on the hire system, 
and the agent sent the goods to auc- 
tioneers to be sold at auction, and 
secured an advance upon them, 
transaction was not a sale or pledge 
“in the ordinary course of business.” 
Waddington v. Neale, 96 L. T. Rep. 
N. S. 786.- (2) Where a broker who 
is intrusted with diamonds for sale 
asks a friend to pledge them, and the 
friend pledges them with defendants, 
it is not the ordinary course of busi- 
ness for a broker to ask a friend to 
pledge goods for him, and therefore 
defendants are not protected. De 


the, 


Gorter v. Attenborough, 21 T. L. R.. 


19. (3) A purchaser of an opal table 
top from a factor to ‘whom it has 
been intrusted by the owner upon 


the conditions that it should not be ~ 


sold at any price without the latter's 
authority, and that a check received 
in payment should be handed to the 
latter intact. was not protected by 
6 Geo. IV c 94 § 4, providing that 
a purchaser from a factor in the or- 
dinary course of business shall ac- 
quire a good title, where such 
purchaser paid the nrice by satisfy- 
ing a judgment against the factor 
by giving the judgment creditor a 
diamond and paying the balance of 
the judgment, and by paying to the 
factor the remainder of the purchase 
price, since the table top was not 
intrusted for sale to the factor, and 
the sale was not in the ordinary 
course of business. Biggs v. Evans, 
PLSS4 ial OO. B Sse 

[b] £ 
ered.—In considering whether a par- 
ticular transaction is within the or- 
dinary course of the mercantile 
agent’s business, the actual disposi- 


tion of the goods, and not the cir-- 


cumstances attending such _ disposi- 
tion, is to be looked at. The sur- 
rounding circumstances, as, for ex- 
ample, a pledge at an unusual rate 
of interest, may, however, be evi- 
dence from which to infer that the 


Circumstances to be consid-. 


pledgee had notice that the pledgor . 
a . > 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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A pawnbroker who advances money in good faith 
to a factor or agent in possession of goods for sale, 
not knowing that the goods are not owned, by such 
faetor or agent, is entitled to protection under the 
Factors’ Act,’® unless the goods had been stolen by 
the person pawning them.’? 

[§ 162] D. Actions by or against Principal 7s 
or Factor—l. Form of Action. Where the prin- 
cipal’s property is wrongfully sold or pledged, the 
principal may sue the purchaser in assumpsit for 
the purchase price,’® or he may sue him in trover 
for the value of the property ;°° or he may maintain 
replevin to recover the property.§t In accordance 
with the rule that a factor may in his own name 
sue a wrongdoer for torts relating to the goods in 
his possession,** a factor who has a special interest 
in the goods may in his own name sue a third person 

.In trover for a conversion of the goods,®* or in re- 
plevin for their recovery when wrongfully taken 
from his possession.s¢ A factor is also liable in 
trover to the real owner of goods where he sells 


PACTORS 


the goods and fails or refuses to turn over pro- 
ceeds.*° An action against a factor to recover the 
proceeds cf a consignment, brought by a third per- 
son claiming as owner of the goods, is a legal, and 
not an equitable, action.8* 

[§ 163] 2. Pleading.*7 The general rules of 
pleading apply in an action by the principal or fae- 
tor against a third person, or by a third person 
against the principal or factor.8* Where a factor 
claims to have paid a balance due his principal by 
notes of the principal, in a bill by the principal’s 
assignee against the factor for an account, the latter 
must answer particularly interrogatories as to how 
he came into possession of the notes and upon what 
terms.®? 

[§ 164] 3. Evidence.°° The general rules of 
evidence control in an action between a principal 
or factor and a third person, in regard to the burden 
of proof,®! and presumptions,®? and with respect to 
the admissibility of evidenee,®* and its weight and 


had no authority to make the pledge. 
Janesich v. Attenborough, 102 L. T 


605. 

Schmidt v. Simpson, 204 N. Y. 
434, 97 NE 966, AnnCasi1913C 1288 
{rev 139 App. Div. 509, 124 NYS 
241]; Freudenheim v. Gutter, 201 
N. Y. 94, 94 NE 640; Thompson v. 
Goldstone, 171 App. Div: 666, 157 NYS 
621; Marsellus v. Simpson, 143 App. 
Div. 383, 128 NYS 587; Weiner v. 
Harris, [1910] 1 K. B. 285, 18 AnnCas 


87: Oppenheimer v. Attenborough, 
[1918] 1 K. B. 221; Oppenheimer v. 
Attenborough, [1907] 1 K. B. 510; 


Janesich v. Attenborough, 102 L. T. 
Rep. N. S. 605. But see Hastings, 
Ltd. v. Pearson, [1893] 1 Q. B. 62 
(holding that where a person intrust- 
ed with goods for the purpose of sale 
only pledges them with a pawn- 
broker, he is not a mercantile agent 
“acting in the ordinary course of 
business of a mercantile agent,” 
within the meaning of Factors’ Act 
(1889) § 2 and the pawnbroker is not 
protected by that section from an 
action by the owner to recover the 
value of the goods). 

[a] In New York under the Fac- 
tors’ Act (L. [1830] ¢ 179) § 6, pawn- 
prokers are entitled to the protec- 
tion of the act, the phrase “with 
every other person” in section 3 by 
necessary implication making the 
aet of general application except as 
expressly stated. Freudenheim  v. 
Gutter, 201 N. Y. 94, 94 NE 640. 

Pawnbrokers generally see Pawn- 
brokers [30 Cyc 1163]. 

77, Schmidt v. Simpson, 204 N. Y. 
434, 97 NE 966, AnnCas1913C 1288 
[rev 139 App. Div. 509, 124 NYS 241). 

78. Remedies of principal on un- 
authorized pledge see supra § 20. 

79, Hamilton Mach. Tool Co. v. 
Mechanics’ Mach. Co., 179 Ill. A. 145. 

Assumpsit generally see Assump- 
sit, Action of 5 C. J. p 1378. f 

80. Peters. v. Ballistier, 3 Pick. 
(Mass.) 495; Kinder v. Shaw, 2 Mass. 
398. 

Trover generally see Trover and 
Conversion [38 Cyc 1997]. 

81. Cleveland v. Shoeman, 40 Oh. 
Ss 


teed 76. 

{a] Party defendant.—A national 
bank that makes a Ican on the se- 
curity of a warehouse receipt is a 
proper party defendant to a suit in 
replevin by the consignor and owner 
against the warehouse keeper to 
whom the goods have been commit- 
ted by the ‘consignee for storage. 
Cleveland v. Shoeman, 40 Oh, St. 176. 


Replevin generally see Replevin 
[34 Cye 1342]. 

82. See supra § 135. 

83. Ryttenberg Vv. Schefer, 1381 


‘Wed. 313: Beyer v. Bush, 50 Ala. 19; 
Mechanics’, etc., Bank v. Farmers’, 
etc., Nat. Bank, 60 N. Y. 40;.Ladd 
vy. Arkell, 37 N. Y. Super. 35; Gorum 


v. Carey, 1NwAbDbPr (CN... Ys), 285. 

[a] Statutory lien.—Where a fac- 
tor has a statutory lien for the pur- 
chase price of goods, he may main- 
tain an action of trover for their con- 
version by a subpurchaser who re- 
fuses to deliver them on demand. 
Beyer v. Bush, 50 Ala. 19. 

Trover generally see Trover and 
Conversion [38 Cyc 1997]. 

84. Ryttenberg v. Schefer, 131 
Fed. 313; Nesmith v. Dyeing, etc., 
Co,, 18K. Cas. No. 10,124, 1 Curt. 
130; Sewall v. Nichols, 34 Me. 582; 
Williams v. Bugg, 10 Mo. A. 586 
mem; Holbrook v. Wight, 24 Wend. 
(N. Y.) 169, 35 AmD 607. 

Replevin generally see Replevin 
[34 Cye 1342]. 


85. Alamo Live Stock Commn. Co. 
Veqce pete (Tex. Civ. A.) 192 SW 
3) ,, 

Liability in conversion to real 


owner generally see supra § 143. 

sé. American Trust, etc., Bank v. 
pede 29 App. Div. 170, 51 NYS 

87. Pleading in action involving 
relation of pYincipal and agent gen- 
erally see Agency §§ 609-646. 

88. See Pleading [31 Cyc 1]. 

[a] Petition held sufficient.—In 
the absence of special demurrer, an 
allegation that plaintiff is a ware- 
houseman engaged in the business of 
buying or selling cotton for its cus- 
tomers, and in view of other allega- 
tions, the sale of cotton will be held 
as being charged to have been by 
plaintiff as a commission merchant, 
so as to bring the case within Civ. 
Code (1910) § 4126, which provides 
that, where cotton is sold by a com- 
mission merchant for cash, the title 
does uot pass until the cotton is 
actually paid for; and as thus con- 
strued the petition sets for a cause 
of action for conversion of the cot- 


ton. Exchange Bank v. Horne-An- 
drews Commn. Co., 145 Ga. 870, 90 
SE 55. 

89. Farnum v. Farrell, 2 Phila. 
(Pa.) 368. ; 

90. See generally Evidence 22 C. J. 
p 1 et seq. 

91. Smith v. Jefferson Bank, 120 
Mo. A. 527, 97 SW 247; Beken  v. 
Kingsbury, 113 App. Div. 555, 100 


NYS 323; Farrell’s Hst., 17 Pa. Super. 
240; Kauffman v. Beasley, 54 Tex. 
See generally Evidence §§ 13- 


24. 

[a] Authority of factor.—Where 
the owner of goods brings in ques- 
tion the transaction by which a third 
person obtains the goods from the 
factor, the burden of proving the 
factor’s authority to transfer the 
goods in the manner questioned is 
upon the transferee. Kauffman v. 
Beasley, 54 Tex, 563. 

[b] Ratification.—The burden of 
proving an implied ratification by a 


| principal of the unauthorized act of 
one purporting to act as his factor, 
together with the act of the principal 
relied on to establish ratification, 
with knowledge of the material facts, 
is on the person who seeks to bind 


the principal. Smith v. Jefferson” 
Bank, 120 Mo. A. 527, 97 SW 247. 
[ec] Burden of  identification.— 


Where consigned goods have been 
sold, and the consignee has collected 
the money and mingled it witn his 
own, the burden of identification is 
on the consignor as against the fac- 
tor’s assignee. Farrell’s Hst., 17 
Pa. Super. 240. : 

Burden of proof as to principals or 
arene generally see Agency §§ 662- 


92. Powell v. Brunner, 86 Ga. 531, 
12 SE 744. See generally Evidence 
§§ 25-88. 

_{a] lustration.—Where the prin- 
cipal claims goods seized for his fac- 
tor’s debt and it is in evidence that 
some of the consignments of which 
the goods in question formed a part 
had been sold by the factor and that 
part of the consignment had been 
paid for by the factor, the presump- 
tion is that the factor had paid only 
to the extent of the goods he had 
sold. Powell v. Brunner, 86 Ga. 531, 
12 SH 744. 

Fresumptions as to principals or 
teats generally see Agency §§ 647- 
661. 


Powell v. Brunner, 86 Ga. 531, 
See generally Evidence 
§§ 89-162. 


[a] Evidence held admissible.—In 
an action by a factor. for insurance 
money covering goods consigned to 
him which he had insured without 
express direction from his principal, 
evidence that it was the usage of 
the trade to effect insurance on con- 
sigenments without express instruc- 
tions trom the principal 1s admissi- 
ble to show the factor’s right to 
effect the insurance. De Forest v. 
Fulton F. Ins. Co., 1 Hall (N. Y.) 84. 

[b] Evidence held inadmissible.— 
(1) Where, in an action by a princi- 
pal, consigning goods to a factor 
with power to sell or reconsign, for a 
conversion of the goods, based on 
the action of a third person in re- 
consigning the goods and transfer- 
ring the draft drawn for the pur- 
chase price and the bill of lading 
to a bank, which took possession of 
the goods, sold them and retained the 
proceeds, it was admitted that the 
principal rejected the third person’s 
action after he learned it was in- 
solvent, and that its draft, trans- 
mitted to him for the purchase price 
of the goods, would not be paid, let- 
ters which passed between the prin- 
cipal and third persons containing 
statements that the transaction was 
without the knowledge of the factor 


428 [25C.J.] 
sufficiency.°4 It has been held that there is a pre- 
sumption that a factor has contracted in his own 
an@ not in his principal’s name;°® but this may be 
overcome even in the absence of direct evidence by 
evidence of the relations between the parties prior 
and subsequent to the transaction in question ;°® and 
evidence which shows that the contracting principals 
were in direct relation with each other both before 
and after the transaction in question, and that they 
have corresponded directly concerning it, will over- 
come the presumption.®* In an action by a shipper 
against a railroad for damages to the goods shipped, 
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| 
| 


\ [g§ 164-165 
evidence as to the condition of the account between 
plaintiff and the factor to whom the goods were 
consigned is irrelevant, since the factor is not the 
owner of the goods, although he may have advanced 
money equal to or even exceeding their value.?® 

[§ 165] 4. Trial. The general rules which gov- 
ern the trials in civil actions in general ®® apply in 
an action by or against a principal or factor, such 
as in regard to questions of law and fact,! produc- 
tion of proof, instructions,? and upon questions as 
to verdict and findings.* 


* FACTORY.* 

FACTORY PRICES. The prices at which goods 
may be bought at factories as distinguished from 
the prices of those bought in the market, after they 
have passed into the hands of third parties or shop- 
keepers.” 

FACTUM. Literally ‘‘A fact.’’* ‘‘Fact,’’ as 
distinguished from ‘‘law.’’* In old English law, a 
deed;> a thing done in writing;® a conveyance or 
other written instrument, under seal, formerly 
otherwise termed ‘‘charta,’’ and by the civilians ‘‘lit- 
erarum obligatio.’’? In testamentary law, the exe- 


were not admissible to show that the 


Smith v. Jefferson Bank, 120 Mo. A. 


cution or due execution of a will.8 
FACTUM A JUDICE QUOD AD EJUS OFFI- 
CIUM NON SPECTAT, NON RATUM' EST.® 
FACTUM CUIQUE SUUM, NON ADVERSARIO, 
NOCERE DEBET.’° ‘ 
FACTUM INFECTUM FIERI NEQUIT."+ 
FACTUM NEGANTIS NULLA PROBATIO.?2 
FACTUM NON DICITUR QUOD NON PER- 


‘SEVERAT.15 


FACTUM UNIUS ALTERI NOCERI NON 
DEBET.+* 


FACTURA. In Spanish’ commercial law, the 


[cit Bracton fol 


principal did no ratify what the third 
person had done, but repudiated it. 
Smith v. Jefferson Bank, 120 Mo. A. 
527, 97 SW 247. (2) Where goods in 
the hands of the factor have been 
seized for his debts, a telegram from 
the factor to his principal informing 
him that he, the factor, had failed 
and that the sheriff was moving 
“your goods” is not admissible, upon 
a claim by the principal, to show title 
in the principal; but since it shows 
that it was sent after levy was made 
it must be considered as a mere dec- 
laration on the factor’s part recog- 
nizing title in claimant principal 
after the factor had virtually lost 
possession of the property and after 
the matter in controversy between 
plaintiff and claimant had arisen, but 
the error in admitting the telegram 
in evidence is not sufficient to reverse 
the judgment where evidence of title 
in claimant is shown to be ample 
and uncontradicted. Powell v. Brun- 
ner, 86 Ga. 531, 12 SE 744. 

Admissibility in action by or 
against principal or agent generally 
see Agency §§ 687-725. 

94, Seymour v. Hoadley, 9 Conn. 
418; Beken v. Kingsbury, 113 App. 
Div. 555, 100 NYS 328; Rosenbaum 
v. Hayes, 10 N. D. 311, 86 NW 973. 


See generally Evidence §§ 1730- 
1806. 
[a] Evidence of fraud.—In trover 


by the factor for goods taken from 
his possession by the creditors of 
his consignor upon which 
had made his advances, the fact that 
plaintiff held out the goods to the 
world as his own and kept them in a 
store in a foreign jurisdiction was 
not conclusive evidence of fraud) 
Seymour vy. Hoadley, 9 Conn. 418. 
Weight and sufficiency of evidence 
in action by or against principal or 
agent generally see Agency §§ 726, 


es 
95. Pastells v. Hollman, 2 Philip- 
pine 235. 


96. Pastells v, Hollman, 2 Philip- 
pine 235. 
97. Pastells v. Hollman, 2 Philip- 


pine 235. 

98. Hill v. Georgia, etc., R, Co., 43 
S.C, 461,21 SEH'337; 

99. See Trial [38 Cyc 1238]. 

1. Seymour vy. Hoadley, 9 Conn. 
418; Dale v. Pierson-Brewen Commn. 
Co., 160 Mo. A. 814, 142 SW 1745; 


goods he 


527, 97 SW 247; Schmidt v. Simpson, 
204 N. Y. 434, 97 NE 966, AnnCas 
1918C 1288 [rev 139 App. Div. 509, 
124 NYS 241]. See generally Trial 
[88 Cye 1511 et seq]. 

[a] Whether the possession of the 
factor was fraudulent is ordinarily 
a question for the jury. Seymour v. 
Hoadley, 9 Conn. 418. 

Questions of law and fact in action 
by or against principal or agent gen- 
erally see Agency §§ 729-736. 

2. Evans v. Truman, 2 B. & Ad. 
886, 22 ECL 371, 109 Reprint 1370. 
See generally Trial [38 Cye 1326]. 

[a] Proof of contract for sale or 
pledge.—Under the Factors’ Act (6 
Geo. IV c 94 § 2) which gives valid- 
ity to any contract or agreement for 
the sale or pledge of goods made by 
an agent intrusted with the posses- 
sion thereof, a person who relies on 
such a contract is bound to produce 
it if it is proved to be in writing. 
Evans v. Truman, 2 B & Ad. 886, 22 
ECL 271, 109 Reprint 1371. 

8. Hoffman y. Kramer, 123 N. C. 
566, 31 SE 828. See generally Trial 
[38 Cyc 1594 et seq]. 

[a] Instruction held erroneous.,— 
An instruction that a principal can- 
not recover for an alleged conversion 
of merchandise by his factor’s trans- 
feree, if the transfer was for a “valu- 
able consideration,’ and without no- 
tice that the transferror held them 
as agent, is misleading, in view of 
a preceding instruction that an an- 
tecedent debt was a “valuable con- 
sideration” for an indorsement of 
the principal’s notes by the fac- 
tor to such transferror. Hoffman 
v. Kramer, 123 N. C. 566,.31 SH 
828. 

Instructions in action by or against 
principal or agent generally, see 
Agency § 7387. 

4. Boston Supply Co. v. Rubin, 214 
Mass. 217, 101 NE 133. See gener- 
ally Trial [88 Cyc 1868 et seq]. 

1. See Manufacturers [26 Cyc 
See also Extraterritoriality 


Whipple v. Levett, 29 F. Cas, 
No, 17,518, 2 Mason 89, 90. 

_ [a], “Wholesale factory prices” 
import the actual wholesale market 
prices at the factory. Avery v. Stew- 
art, 2 Conn. 69, 82, 7 AmD 240, 
sek Burrill L. D. [cit Bracton fol 


ce Burrillpies Dy 


as 

[a] “Animus et factum.’? — The 
words ‘‘factum,”. as used in the 
phrase “animus et factum,” referring 
to change of domicile, is the trans- 
fer of the bodily presence. Pickering 
v. Winch, 48 Or. 500, 87 P 763, 767, 
9 LRANS 1159. 


5. Burrill L. D. [cit 2 Blackstone 
Comm. p 295; Coke Litt. pp. 85b, 
7 Ie 

6. Burrill L. D. [cit 2 Blackstone 
Miki p 295; Coke Litt.. pp. 85b, 
ay 5 


7. Burrill L. D. [cit 2 Blackstone 


Comm. p 295; Coke Litt. pp. 85b, 
171b]. 

8. | Burrill; L. -D: 

[a] “The factum of an instru- 


ment means, not barely the signing 
of it, and the formal publication or 
delivery, but proof in the language 
of the condidit, ‘that he well knew 
and understood the contents thereof,’ 
‘and did give, will, dispose, and do 
in all things as in the said will is 
contained.’”” Zacharias v. Collis, 3 
Phillim. 176, 179. To same effect 
Weatherhead v. Baskerville, 11 How. 
CUn SHes28e 258.e8 to edacalye 

9. A maxim meaning “An act of 
a judge which does not pertain to 
his office is of no force.” Bouvier L. 


D. [cit Broom Leg. Max. p s93 
note]. 
[a] Applied in: Marshalsea’s 


Case, 10 Coke 68b i 
oe k , 76a, 77 Reprint — 


10. A maxim meaning “A man’s 
agiions should inne himself, not his 
adversary.’’: ouvier L. D. [cit Dig. 
pp 50, 17, 155]. eae 

li. A maxim meaning “What is 
done cannot be undone.” Bouvier L. 
D. [cit Broom Lee. Max. Deas 

Minds v. Keyes, 


note]. 
[a] _ Applied in: 
189 Mich. 629, 155 NW 493. 
, 12. A maxim meaning “No proof 
is incumbent on him who denies a 
fact.” Bouvier L. D. ; 
13. A maxim meaning “That is 
not said to be done which does not 


last.” Bouvier L. D. [cit Sheppard 
Touchst. (Preston ed) p 391 fies 
[a] Applied in: Goodall’s Case, 5 


Coke 95a, 96a, 77 Reprint 202. 

14. A maxim meaning ‘The deed 
of one should not hurt another.” 
eeer ae iy. Lex. fieit sCoke Dittt: 
p = 


* By WILLIAM MorTIMER CrowTHER (Factory-Falsehood inclusive except the Spanish words and phrases). 


= . a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 


itemized statement or account which a factor ren- 


ders his principal. 
FACULTAD. 


cina.1é 


FACULTAS PROBATIONUM NON EST AN- 


GUSTANDA."" 


FACULTIES. The term includes any mode of 
bodily or mental behavior regarded as implying a 
natural endowment or acquired power.1§ i 


England, an archbishop’s court.!® 
FACULTY. 


instructors.2° In ecclesiastical 


the amount of the profits.*4 
FADIGA. In Spanish feudal 


15. Escriche 
Factors § 67. 

16. Escriche Diccionario (acts of 
pure facultad will not support pre- 
scription). 


Diccionario. See 


17. A maxim meaning “The fac- 
ility of proofs is not to be nar- 
rowed.” Wharton L. Lex. [cit 4 
Coke Inst, p 279]. 

18. Standard D. 2 

[a] “Senses compared.”—Kamin- 


ski v. Chicago City R. Co., 181 Ih. 
A. 706, 709. 


“19. See Court of Faculties 15 C. 
G9) 3 

20. Cyclopedic L. D. : 

[a] “Any faculty, profession, oc- 
cupation, trade. or employment.”— 
Charleston v. Lee, 6 S. C. L. 57, 
59. 

[b] “Faculty of physic.”—The 


medical faculty of a university as 
distinguished from other faculties. 
Regents Univ. of Maryland v. Wil- 
liams, 2 Gill & J. (Md.), 365, 392, 31 
AmD 72. 

21. Boyd v. Phillpotts, L. R. 4 A. 
& EH. 297, 342. 

22. Burrill L. D. 
Eq. p 265]. 

23. State v. Gazlay, 5 

[a] Salaries of public : 
A tax on any faculty, profession, 
trade, occupation, or employment 
does not include the salaries of pub- 
lic officers. Charleston v. Lee, 6 S. 

iS Ge Uee 
oS State v. Gazlay, 5 Oh, 14, 15. 


[cit 2 Kames 


5 Oh. 14, 15. 
officers.— 


24. " 
25. Escriche Diccionario. 

26. See also Failure post p 430. 
27. Bouvier lL. D. [quot Rillito 


Canal Co. v. Schmidt, 11 Ariz. 49, 89 
P 523, 525; Widemann Co. y. Digges, 
21 Cal; A. 342, 345, 181 P 882]. 
28. Bouvier L. D. [quot Rillito 
Canal Co. v. Schmidt, 11 Ariz. 49, 89 
7 525]. bie 
ae ie L. D. [quot Rillito 
Canal Co. v. Schmidt, 11 Ariz. 49, 89 
P 523, 525; Widemann Co. v. Digges, 
91 Cal. A. 342, 345, 131 P 882]. 
30. Pennsylvania Co. v. Good, 56 
Tnd.2Asv562) L083 NBG 672, 604. 09. 
31. Bouvier L. D. [quot Rillito 
Canal Co. v. Schmidt, 11 Ariz. 49, 89 
P 523, 525; Widemann Co. v. Digges, 
91 Cal. A. 342, 345, 181 P 882];. Nor- 
ton v. Lewis, 34 Cal. A. 621, £68 .P 


388. 
aylor v. Mason, 9 Wheat. (U. 
rare 6 L. ed. 101; Bouvier L. 


SH (82650344; 
D. 

‘6 Y distinguished.— 
fail Bore: when due, and 


ailing to pay a debt 

gee to pay it when due and 
when demanded, do not mean the 
same thing. Rushville Co-op. Tel. 


\ 


_In Spanish law, power, permis- 
slon, as a royal license; also a group of the doctors 
or masters of a university, as the facultad de medi- 


In American colleges, the body of 
affairs, 
speaking, a license issued by the ordinary through 
his consistorial court, to effect certain alterations 
of a grave character in a parish church.?+ 
“Seotch law, a power founded on consent, as distin- 
- guished from a power founded on property.?? 
Faculty tax.- One not levied on the person, with- 
out relation to his abilities to pay, but designed to 
operate on the proceeds of lucrative professions.?* 
The amount of the tax is fixed with reference to 


FACTURA—FAIL 


. for sale.25 


FAIL.*° 
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prior right of purchase whenever the fief is offered 


To leave unperformed;?" to become de- 
ficient or lacking;?* to omit;?® to make an unavail- 
ing effort to succeed;*° to ‘‘neglect,’’ *1 as distin- 


guished from ‘‘refuse,’’ which latter involves an act 


tions.?4 
Phrases: 


Also, in 


properly 


In 
and 


pear,?’ £8 -**fails 


of the will, while the former may be an act of in- 
evitable necessity,*? although the word is sometimes 
used in the sense of refuse.3# 
to become unable to pay one’s notes or other obliga- 


In commercial law, 


‘‘Fail by any inevitable accident,’’ %° 
‘‘fail . . . from any cause except negligence,’’ %° 
‘‘fail in said appeal,’’ °7 ‘‘fail in the perpetration 
of an act,’’ °8 ‘‘fail or refuse,’’ *° ‘‘fail, refuse and 
neglect to comply with the provisions,’’ *° ‘‘fail to 
ACCOUMt a = tame h tel lnbO 
cute,’’ #8 ‘‘fail to sue,’’ #4 ‘‘failed and definitely 
specifically refused,’’ 4 
lected,’’ 46 ‘‘failed to obtain relief,’’ 4” ‘‘fails to ap- 


elect,’’ 42 ‘‘fail to prose- 
“(failed and neg- 


to establish a right which is liti- 


gated and determined after his death,’’ *® ‘‘fails to 
land and_ take 


delivery thereof,’’5° ‘wilfully 


fail;’’=1 also ‘‘failing circumstances,’’ 5? ‘failing 


law, the lord’s 
aye v. Irvin, 27 Ind. A. 62, 59 NE 327, 

33. Taylor v. Mason, 9 Wheat. (U. 
S.) 325, 344, 6 L. ed. 101; Louisville, 
etc., R. Co. Vv. Mason, 4 Alas A. 353, 
58 S 9638, 965; Persons v. Hight, 4 
Ga. 474, 497; EF. R. Patch Mfg. Co. 
v. Protection Lodge No. 215, I. A. M., 
77 Vt. 294, 60 A 74, 83. 

34. Mayer v. Hermann, 16 F. Cas. 
No. 9,344, 10 Blatchf. 256. 

[a] “Inability” distinguished.— 
The word “fail,” in the indorsement 
of a promissory note which states 
that “the indorser shall be liable if 
the maker fail,” was construed not 
to be used aS Synonymous with “in- 
ability,’ but in that sense in which 
mercantile men generally understood 
it, as conveying an idea of insol- 
vency or a want of resources to meet 


engagements. Davis v. Campbell, 3 
Stew. (Ala.), 319, 321. 


[b] Gife insurance company.—In 
a provision of an insurance certifi- 
eate requiring the division of a 
safety fund if at any time the in- 
surance company should “fail” by 
reason of insufficient membership or 
should neglect to pay the maximum 
indemnity provided for by the 
terms of any certificate, the word 
“fail’ did not mean a default in any 
obligation assumed by the insurance 
company, but referred to _ insuffi- 
ciency of the mortuary fund “by rea- 
son of insufficient membership” to 
pay the certificate claims against the 
company. Dresser v. Hartford L. 
Ins. Co., 80 Conn. 681, 70 A 39, 49. 

35. Jervis v. Tomkinson, 1 H. & 
N. 195, 207, 156 Reprint 1173. 


36. Pennsylvania Co. v. Good, 56 
Ind. A. 562, 103 NE 672, 673. 

37. Cobb v. Morrison, 197 Ala. 
550, 738 S 42, 43. 

38. Com. v. McDonald, 5 Cush. 
(Mass.) 365, 366 (attempted lar-~ 
ceny). 

39. Stallings v. Thomas, 55 Ark. 


326. 18 SW 184; Persons v. Hight, 
4 Ga. 474, 497. 

[a] Fails or refuses to execute a 
deed of trust, implies delinquency, as 
well as _ nonaction. Stallings v. 
Thomas, 55 Ark. 326, 328, 18 SW 184. 

49. Chesapeake, etc, R. Co. Vv. 
Com., 119 Ky. 519, 84 SW 566, 568, 
oe kG BEY 

Al, State v. Dumn, 134 N. C. 663, 
46 SE 949, 950 (the term as used 
in Code § 1017, punishing the treas- 
urer of enumerated institutions for 
his failure to account, does not refer 
to any failure _to pay on demand 
what is in the hands of the fiduciary, 
but only requires that he shall ren- 


der an account or statement of the 
funds, and an itemized account, if 
required, in order that it may be 
known what disposition he has made 
of the funds intrusted to him). 

42. McCullers v. Wake County, 158 
N. C. 75, 73 SE 816, 818, AnnCas 
LIT DOG, 

43. Martin v. Fales, 18 Me. 23, 28, 
36 AmD 693. 

44. McNamara v. Slavens, 76 Mo. 
329, 331; Shepard v. St. Louis, ete., 
Rix Co}, 3, MOA. 5005, 553. 

45. Matteson v. U. S., etc, Land 
Coy,” 1037 Mann... 40:7, 15. NW tobi Ole 

46. Kiblinger Co. v. Sauk Bank, 
UE Wists bod, LIA INEW 708s 


47. Reg. v. Bedminster Union, 1 
QQ: BS D2503,. 506. 
[a] Assessment to poor rate.— 


Where a person objected to his as- 
sessment to the poor rate, and the 
assessment committee, considering 
that his case would be governed by a 
case then pending in a_ superior 
court, adjourned its decision until 
that case was decided, he was held 
not to have “failed to obtain relief,” 
within the meaning of an act giving 
an appeal in case of such failure 
only. Reg. v. Bedminster Union, 7. 
QBs Dy 50357 506. 

48. Covart v. Haskins, 39 Kan. 
571, 574, 18 P 522: Stilwell v. Rowe; 
83 Mise. 297,.145 NYS 1095, 1098. 

[a] “Default” synonymous. — 
Covart v. Haskins, 39 Kan. 571, 574, 
18 P 522, 523. To same effect Stil- 
well v. Rowe, 83 Misc. 297, 145 NYS 
1095, 1098. 

49. Muenster v. Tremont Nat. 
Bank, 92 Tex. 422, 425, 49 SW 362. 

{a] Claimant of property in exe- 
cution.—The term as used in Rev. 
St. (1895) art 5307, declaring that, 
where a claimant of property levied 
on fails to establish his right there- 
to, judgment shall be rendered 
against him and his sureties for the 
value of the property, does not prop- 
erly describe the default of a claim- 
ant who is dead at the time of the 
trial and for that reason failed to 
appear. Muenster v. Tremont Nat. 
Bank, 92 Tex. 422, 49 SW 362, 363. 


50. Miedbrodt v. Fitzsimon, L. R. 
GPa Ci 306. 316), 

Sls Mowleville, ete, UR. Cone 
Mason, 4 Ala. A, 3538, 58 S 963, 965 


(“an intentional neglect’). 

52. Dodge v. Mastin, 17 Fed. 660, 
663, 5 McCrary 404; Millard’s App., 
62 Conn. 184, 185, 25 A 658; Blood- 
good v. Beecher, 35 Conn, 469, 484; 
Utley v. Smith, 24 Conn. 290, 310, 
63 AmD 163: Martin v. Bigelow, 36 
Mise. 298, 73 NYS 448; Brown v. 
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conditions,’’ ** ‘‘failing him,’’*4 ‘‘failing the male 
issue,’’ 55 ‘“failing to comply,’’ 5° ‘‘failing to erase 
the name of any fictitious, deceased, or disqualified 
person,’’*” ‘‘failing to ring up all the fares eol- 
lected.’ 58 

FAILURE.®? When used in connection with any 
enterprise, in its ordinary and obvious sense, aban- 
donment or defeat;°° ‘‘a cessation or deficiency of 
supply;’’* ‘‘a partial or total deficiency in ae- 
tion, etc.;’’ ®* the result of action which predicates 
earnest effort, and not mere inaction and refusal 
to do.6* The term is sometimes used in the sense 
of nonperformance of a duty, that is, as the equiva- 
lent of ‘‘neglect,’’ °* and ‘‘covers both intentional 
and -unintentional non-performanee.’’®> It may ® 
or may not ** be employed as synonymous with ‘‘re- 
fusal.’’ As applied to a merchant or mercantile 
concern, an inability to pay his or their debts, from 
insolvency;** the situation of a debtor who finds 
himself in the impossibility of paying his debts;®® 
a suspension of payment or an enforced suspension 


FAIL—FAIR 


x 


of business.7° As used in a statute relative to me- 
chanics’ liens, the term may imply an unsuecessful 
attempt to name or designate the true owner, lessee, 
general assignee, or person in possession of the 
premises against whose interest a lien is claimed.7! 

Phrases: ‘‘Failure of proof,’’?2 ‘‘failure to 
act,’’?™ “failure to agree on matters of pay- 
ment,’’ 74 ‘‘failure to deliver,” 75 ‘‘failure to 
elect,’’ 7° ‘‘failure to make delivery,’’77 ‘‘failure 
to make the money on an execution,’’ 78 ‘‘failure to 
prosecute,’’ 7 ‘‘failure to qualify,’’ 8° ‘‘failure to 
show jurisdiction,’’*! ‘‘failure to work on public 
roads,’’ 8? and ‘‘failure, neglect, or default.’’ 83 

(FAILURE OF ISSUE.‘ 

FAIR.£5 [§ 1] A. As a Noun. The term is 
derived from feriz, meaning holidays) and is de- 
fined as a publi¢ mart or place of buying or sell- 
ing;*° a greater species of market;*? distinguished 
from an ordinary market in former times,®* and 
even at the present time as existing or recurring 
at intervals of time.*® 


State; 71 Tex. Cr. 3538, 162 SW 339, 
346. 

[a] Applied to a bank.—Dodge vy. 
Mastin, 17 Fed. 660, 663, 5 McCrary 
404 


[b] Applied to an individual.— 
Millard’s App., 62 Conn. 184, 185, 25 


A 658; Bloodgood v. Beecher, 35 
Conn, 469, 483; Utley v. Smith, 24 
Conn. 290, 310,'63 AmD 163. 

53. State v. Burlingame, 146 Mo. 


207, 214, 48 SW 72. 
In re Wilson, 8 T. L. R. 264, 
265. 


55. Murray v. Addenbrooke, 4 
Bene: 407, 4 EngCh 407, 38 Reprint 
859. 

56. Taylor v. Mason, 9 Wheat. (U. 
S.) 325, 344, 6 L. ed. 101 (distin- 
guishing “refusing to comply’’). 

57. Collier v. Carter, 100 Md. 381, 
60 A 104, 105. 

5a. rittsbure, etc., Pass. Ro Co. 
VemmicCurdy, Tit Pa: 554. 557; 8 A 
230, 60 AmR 3638. 

[a] Dishonesty not implied. —A 
statement that a conductor of a rail- 
way company had been discharged 
for “failing to ring up all the fares 
collected” does not necessarily imply 
the fraud or dishonesty of the con- 
ductor. It does not import the com- 
mission of any crime. A failure to 
perform the duty required of ring- 
ing up the fares might result from 
mere neglect, or inefficiency, or from 
motives of dishonesty. Pittsburg, 
eve; Pass. RK. Co: “vi McCurdy; 114 
se 554, 557, 8 A 230, 231, 60 AmR 
3 


59. See generally Assignments for 
Benefit of Creditors 5 C. J. p 1023; 
Bankruptcy 7 C. J. p 1; Insolvency 
[22° Gye 1249]. 

zo N.C, 


ao White v. Pettijohn, 

' “There may be checks—or disap- 
pointments—there may be auguries 
of ill omen—but so long as the enter- 
prise is prosecuted and its results 
are unascertained, there is no fail 


ure.” White v. Pettijohn, supra. 
65 san Jacinto Oil ‘Co. Vv: 
Worth Light, etc. Co., 41 Tex. Civ. 


Be eee; Vo sw) Lis, LT6. 

62. San Jacinto Oil Co. v. 
Worth: Licht, etc., Co. 41 Tex, Civ. 
A293, 93 SW. 173; 176. : 

68. Skidmore v. Hurst, 113 Ky. 
694, 68 SW 841, 842, 24 Kyl 536; 
©'Connor v. Tyrrell, 53 N. J. Hq. 15, 
19, 30 A 1061. 

64. State v. Butler, 81 Minn. 103, 
106, 88 NW 488 [cit State v. Scott 
County, 42 Minn. 284, 44 NW 64]. 

[a] “Want” synonymous.—<An in- 
struction in an action for personal 
injuries that, if plaintiff was in- 
jJured on a certain day, “it then be- 
became her duty to use all reason- 
able care and precautian to minimize 


Et. 


the damages that might result, and, 
if . . . she failed to do this, then 
you cannot return a verdict for such 
damages that resulted by her want 
to exercise such care and precau- 
tion,’ was not so inaptly phrased 
as to be unintelligible to the jury not- 
withstanding that the word “want” 
was ill chosen, it being synonymous 
with “failure,” so that it was error 
to refuse the charge, 
correct and applicable, on the ground 


that it was meaningless and mis- 
leading. Tiggerman v. Butte, 44 
Mont. 138, 148, 119 P 477. 


65. Standard Oil Co. v. U. S., 164 
Fed. 376, 391, 90 CCA 364 [certiorari 
den 212/U.°S. 579, 29 SCt 689, 538 L. 
ed. 659]. 

66. Brought v. Cherokee Nation, 
4 Ind. T. 462, 69 SW 937, 940; Skid- 
more v. Hurst, 113-Ky. 694, 68 SW 
841, 842, 24 KyL 5386. 

67. Cape Elizabeth 86 
Me. 317, 29 A 1062. 


v. Boyd, 


68. Boyce v. Ewart, 14 S. C. Eq. 
126, 140. 
[a] “Insolvency” compared.— 


Seixas v. Citizens’ Bank, 38 La. Ann. 
424, 441; State v. Lewis, 42 La. Ann. 
847, 8 S 602, 604; Terry v. Calnam, 
13 S. C. 220, 226 (“Failure means a 
failure to meet its current obliga- 
tions at maturity. Insolvency looks 
to the liability to pay; failure, to 
the fact of payment’). 

69. Civ. Code (1900) art 3556 subs 
11 [quot State v. Lewis, 42 La. Ann. 
847, 849, 8 S 602; Seixas v. Citizens’ 
Bank, 38 La. Ann. 424, 441; Kennedy 
v. New Orleans Sav. Inst., 36 La. 
Ann. 1, 8; Lea v. Bringier, 19 La. 
Ann, 197;' 198]. 

70. American Credit Indemn. Co. 
v. Carrollton Furniture Mfg. Co., 95 
Wed, 111; 115; 36 ;CCA’ 671. 

[a] The nature of the . failure 
means the kind or distinguishing 
characteristic of the suspension, 
whether voluntary or enforced. Amer- 
ican Credit Indemn. Co. v. Carrollton 
Furniture Mfg. Co., 95 Fed. 111, 115, 
386 CCA 671. 

71. De Klyn v. Gould, 31 NYCiv 
Proce 223, 224, See De Klyn v. Gould, 
165 N. Y. 282, 284, 59-NE 95, 96, 80 
AmSR 719 (“it does not mean that 
the lienor may name the lessee as 
the true person against whose in- 
terest he claims a lien, and then 
afterwards proceed against the less- 
or against whose interest he did not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


if otherwise. 


Billings, ete, R. Co., 40 Mont. 467, 
107 P 415, 416;.Forsell v. Pittsburgh, 
etc., Copper Co., 38 Mont. 403, 100 P 
218, 221; Nelson v. Dowgiallo, 73 Or. 
342, 143 P9245 {i099, 

73. Matter of Coudert, 153 App. 
re 196, 138 NYS 296, 297 (execu- 
or). 

74.) Clark Ws ) Mt. 
Church, 156 NYS 30 
75. McKerall v. Atlantic Coast 
Line R. Co., 76 S. C. 338, 56 SE 965 
(by carrier). 

76. State v. Cahill, 131 Iowa 155, 
105 NW 691, 692. 

R: Co... v.. -Blish 


77. Georgia, etc, 
241 U. S. 190, 36° SCt 


Bete es Baptist 


Milling Co., 
541, 60 L. ed. 948; Chicago, ete., R. 
Co. v. McElreath, (Okl.) 169 P 628, 
630, LRA1918C 425. ; 
78. Andrews v. Keep, 38 Ala. 315, 
317 (as meaning “a failure to execute 


process’’), 
v. Elkins, 40 Cal, 642, 


79. Peo, 
647. 

[a] “What is meant in a bona 
taken . - by ‘prosecution of the 
suit’—and by ‘failure’ thereinu— is be- 
yond doubt. They mean, on the one 
hand, @ successful prosecution unto 
final judgment—and on the other, 
a voluntary abandonment of the suit, 


or a final judgment against the 
plaintiff.” White v. Pettijohn, -23 WN, 
CA b2 55. 

80. State v. Boyd, 31 Nebr. 682, 


732, 48 NW 739, 51 NW 602. 


81. Davis -v. Waycross, 1 a Ag 
ERP oe 81. a Poa 
ae ones v. State, 7 Ala, A, ) 
62 S 306, 307. ae aan 
63." [al 


“Failure, neglect, or de- 

fault.”.—Lewis v. Swans f 

R. 706, 707. oe a 
84. ee Estates 21 Cc. J. 906; 

Wills [40 Cye 1941}, ert | 
85. See also Agriculture §§ 10-21; 

Theaters and Shows [38 Cyc 252). 
86. Collins v. Ceoper, 17 Cox C. 


SEE tg SAE 
4 ollins v. Cooper 
Cn 647) 650. ee Se 

[a] “Every fair is a market, but 
every market is not a fair.” 'Col- 
lins v. Cooper, 17 Cox CG. ¢. 647, 650. 

88. 1 Blackstone Comm. D274 

89._ Collins v. Cooper, 17 Cox ©. 
C. 647, 650 [quot Viner Abr.]. 

[a]. Place of amusement. — Al- 
though the chief idea in the word 
is that of buying and selling, it in- 
cludes the idea of a place of amuse- 
ments naturally sought by a large 
concourse of people attendant at a 
fair. Collins v. Cooper, 17 Cox @, GC. 
647, 654 (where Bruce, J., said: “Tn 
modern times the commercial im- 


portance of fairs has greatly “di-) 


minished, and the amusements which 
accompany the holding of fairs often 
excite much more attention than 


[§ 2] 


honest ;°° upright.%* 


Phrases: 


and selling. “But. it 
me that this circum- 
stance does not alter the mean- 
ing of the word fair... I cannot 
find any authority for the use of 
the word fair as applied to a 
wake, or a show, or an exhibition. 
A cattle fair still means a fair where 
cattle are sold, a fancy fair where 
fancy articles are sold. There are 
many occasions where shows and ex- 
hibitions are gathered together—for 
instance, at horse-race meetings, at 
boat races, at great football matches, 
and other outdoor meetings; yet 
think such gatherings cannot prop- 
erly be spoken of as fairs. It is 
said that there are such things as 
pleasure fairs. I am not sure that 
there is any such phrase in common 
use. But if there is it can, I think, 
only mean a fair at which toys, trin- 
kets, and such like articles are sold. 
The fair mentioned in the old song 
to which the young man went to 
buy blue ribbon for his sweetheart 
may have been a pleasure fair, but 
it was a fair at which blue ribbon 
was sold, and I suppose other like 
commodities’). 

[b] Exhibition of industrial prod- 
ucts.—At the present time the term 
is very generally used to designate 
an exposition where the industrial 
products of a people are exhibited 
as a display of the success, work- 
manship, and art of the exhibitors, 
and to obtain such premiums as may 
be paid by the owners of the fair as 
a reward of excellence. State v. 
Long, 48 Oh. St. 509, 510, 28 NH 1038. 

90. Wood v. Strother, 76 Cal. 545, 
546, 18 P 766, 9 AmSR 249. 

91. Bryan v. Chicago, etc., R. Co., 
63 lowa 464, 466, 19 NW 295; Hirsh- 
field v. Davis, 43 Tex. 155, 161. 

92. Bryan v. Chicago, etce., R. Co., 
63 Iowa 464, 466, 19 NW 295. 

93. Myers v. Fultz, 124 Iowa 437, 
100 NW 351, 352; Dunlop v. Thomas, 
28 Wash. 521, 68 P 909. 

94. Webster D. [quot Hirshfield v. 
Davis, 43 Tex. 155, 161]. 

95. Webster D. [quot Hirshfield v. 
Davis, supra]; Jones v. Angell, 95 
Ind. 376, 382. 

_ 96. Bryan v. Chicago, ete, R.. CO; 
68 Iowa 464. 466, 19 ‘NW 295; Hirsh- 
field v. Davis, 43 Tex. 155, 161. 

97. Bryan v. Chicago, etc., R. Co., 
63 Iowa 464, 466, 19 NW 295. 

98. Smith v. Kimble, 38 S. D. 511, 
162 NW 162. : 

99. De St. Aubin v. Field, 27 Colo. 
414, 422, 62 P 199. , 

1. De St. Aubin v. Field, 27 Colo. 
414, 422,62 P 199, 

2. See Copyright 
Property § 305. 

3. Re Strathcona, ete., Land Syn- 
dicate, (Alta.) 15 WestLR 254, 2505 
Re Marshall, 20 Ont. L. 116, 118, 14 
OntWR 1199. 

4 Langan v. Francklyn, 20 NYS 
404, 412, 29 AbbNCas 102 (stock of 
consolidated corporation). 

5. In re West, [1892] 2 Q. B. 102. 


the buying 
seems to 


and Literary 


6. National Waterworks Co. v. 
Kansas City, 62 Fed. 853, 864, 10 
CCA 6538, 27 LRA 827. 

7, National Waterworks Co. v. 
Kansas City, 62 Fed. 853, 864, 10 


CCA 653, 27 LRA 827. na 

8. MacDonald v. Sun_ Printing, 
etc., Assoc., 45 Misc. 441, 92 NYS 
37, 40: Sickels y, Kling, 3) Misc. 287, 


B. As an Adjective. In common usage, 
the word conveys some idea of justice or equity ;°° 
iumpartial;®! free from suspicion of bias;°* honest or 
free from suspicion;®* equitable;°* reasonable;°° 
As applied to evidence, the 
word is synonymous with ‘‘clear.” °8 
the weather, free from clouds;® not obseure.t 
“Fair abridgement,’’ * 
value,’’® ‘‘fair aggregate value,’’+ ‘‘fair agree- 
ment,’’> ‘‘fair and equitable,’’® ‘‘fair and equi- 
table value,’’7 ‘‘fair and honest eriticism,’’ § ‘‘fair 
and honorable dealings,’’® ‘‘fair and impartial 


FAIR 


average,’’ 37 


As applied to 
“fair actual 


‘‘fair hearing, 
on its 


959. 


64 NYS 252; Ullrich v. New York 
Press Co., 23 Misc. 168, 50 NYS 788; 
Baum v. Clause, 5 Hill (N. Y.) 196. 
See also Libel and Slander [25 Cyc 
401, 472]. 

9. Cannon v. Hunt, 116 Ga. 452, 
42 SE 734, 735. 

10. State v. Burns, 181 Iowa 1098, 
165 NW 346, 347. 

11. Howey v. New England Nav. 
Co., 83 Conn. 278, 76 A 469, 471; 


Matter of Roberts, 8 Daly (N. Y.) 95, 


97; Johnson yv. Johnson, 38 Tex. Civ. 
A. 385, 85 SW 1023, 1025. 

12. Matter of Roberts, 8 Daly (N. 
YS) E95, 197% 

13. Berglund vy. American Multi- 
graph Sales Co., 135 Minn. 67, 160 
NW 191, 192; In re Stuart, [1893] 2 
Q. B. 201, 204;° White v. Feast, L. 
R. 7 Q. B. 358, 359; Reg. v. Davy, 27 


Ont. A. 508; Reg. v. McDonald, 12 
unt 881; Reg. v. Malcolm, 2 Ont. 


14. National Waterworks Co. v. 
Kansas City, 62 Fed. 853, 10 CCA 
658, 27 LRA 827; Bennett v. Clark 
County, 201 Ill. A. 222; Galena Water 
Co. vy. Galena, 74 Kan. 644, 87 P 735, 
737; Bristol v. Bristol, etce., Water 
Works, 23 R. I. 274, 49 A 974. 

15. Reg. v. Davy, 27 Ont. A..508, 4 
CanCrCas 28. 

Beggs v. Paine, 15 N. D. 436, 
109 NW 322, 329. 

Wright v. Morris, 15 Ark, 444, 
449; Jones v. Clarke, 2 H. & N. 725, 
727, 157 Reprint 299. 

{a] Allowance for weather condi- 
tions.—A contract with the overseer 
of a plantation to make a fair aver- 
age crop means that the crop should 
be a fair average one, making due 
allowance for the season and un- 
foreseen events beyond the control 
of a prudent, faithful overseer, and 
not that the crop shall be an aver- 
age one at all events. Wright v. 
Morris, 15 Ark. 444, 449. 

18. Jones v. Whitworth, 94 Tenn. 
602, 606, 30 SW 736 (“such a price 
as honest and impartial men would 
naturally and reasonably place upon 
any given piece of property, in view 
of its useful capabilities and the end 
to be accomplished by its sale and 
purchase’). 

19. National Bank of Commerce 
vy. New Bedford, 175 Mass. 257, 56 
NE 288 [cit Bradley v. Hooker, 175 
Mass. 142, 55 NE 848] (“the highest 
price that a normal person, not un- 
der peculiar compulsion, will pay at 
a given time to get it’); Ankeny v. 
Blakely, 44 Or. 78, 74 P 485, 489 
(“true cash value for the purpose 
of taxation’); Southern R. Co. v. 
Memphis, 126 Tenn. 267, 148 SW 662, 
669, 41 LRANS 828, AnnCasi913B 
153 (“market § value’’). To same 
effect Birmingham F. Ins. Co. v. Pul- 
ver, 126 Ill. 329, 337, 18 NE 804, 9 
AmSR 598. 

20. Rex v. Lacy, 5 B. & C. 702, 
708, 11 ECL 645, 108 Reprint 261. 


21. See Likel and Slander [25 Cyc 
401, 472]. 

22. Ratliff v. Davis, 38 Miss. 107, 
aba Pes at ka ye 

23; Rude v. Levy, 438 Colo. 482, 
96 P 560, 561, 127 AmSR 123, 24 


LRANS 91; Myers v. Fultz, 124 lowa 
437, 100. NW. 351, 352; Dunlop v. 
Thomas, 28 Wash. 521, 68 P 909. 
fa] “Adequate” consideration dis- 
tinguished.—Myers v. Fultz, 124 Iowa 


7928 
nae | 
and skill,’’’® ‘‘fair preponderance of evidence,’’?° 
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trial,’’ 1° ‘‘fair and just,” 1 ‘‘fair and just pro- 
ceedings,’’ 1” ‘‘fair and reasonable,’’?* ‘‘fair and 
reasonable price,’’** ‘‘fair and reasonable sup- 
position of right,’’?° ‘‘fair assessment,’’ 76 ‘fair 
“(fair eash valuation,’’ 18 ‘‘fair eash 
value,’’ 19 ‘‘fair clear annual rent,” 2° ‘‘fair com- 
ment,’’ ?1 ‘‘fair ecompensation,’’ 22 ‘‘fair considera- 
tion,’’?8 ‘‘fair criticism,’’ ** ‘‘fair doubt as to inven- 


tion, anticipation, construction or infringement,’’?° 
7 26 


“‘fair market value,’’ 2? ‘‘fair 
“fair or ordinary knowledge 


437, 100 NW _ 3851, 
Thomas, 28 Wash. 
24. See Libel 


352; Dunlop .v: 


521, 68° P 909. 
and Slander [25 
Cye 401, 472]. 

25. Vacuum Cleaner Co. v. .Wal- 
dorf-Astoria Hotel Co., 198 Fed. 865, 
867 (does not refer only to the ef- 
fect produced on the judicial mind 
by the direct evidence submitted on 
the motion, but is wide enough to 
cover a belief that other reachable 
testimony exists which by reason- 
able effort the party may adduce). 

26. Ex p. Keisuki Sata, 215 Fed. 
173; Ex p. Petkos, 212 Fed. 275. 

27. In re Marine Iron Works, 159 
Fed. 753, 754; Walker v. Peo., 192 
Ill. 106, 110, 61 NE 489 [cit Peoria 
Gaslight, ete., Co. v. Peoria Termi- 
nal R..Co., 146 Ill. 372, 34 NE 550, 
21 LRA 873]; Maguire v. Pan-Ameri- - 
can Amusement Co., 211 Mass. 22, 
97 NE 142, 144; Metropolitan St. R. 
Co. v. Walsh, 197 Mo.. 392, 94 SW 
860, 961; John Moodie Dry Goods 
Co. v. Gilruth, 35 S. D. 567, 153 NW - 
383; American States Security Co. v. 
Milwaukee Northern R. Co.; 139 Wis. 
199, 120 NW 844, 876; Re National , 
Trust Co., 29 Ont. L. 462, 15 DomLR 
320; Re Marshall, 20 Ont. L. 116, 14 
OntWR 1199. 

[a] In replevin.—The “fair mar- 
ket value” of replevied goods, which 
plaintiff is entitled to recover in. an 
action on a replevin bond, is the 
highest price which a normal pur- 
chaser not under peculiar compul- 
sion will pay to secure the goods. 
Maguire v. Pan-American Amuse- 
“ya Co:,-211 Mass. 22, 97 NE 142, 

{b] he “fair market value” of 
a corporation’s assets, for the pur- 
pose of determining its solvency 
when it committed an alleged act 
of bankruptcy, was the value which 
the corporation might have realized 
on them for itself. In re Marine 
Iron Works, 159 Fed. 753, 754. 

{[c] “Fair market value” of land 
is the price which it would bring 
when offered for sale by one who is 
willing, but not obliged, to sell, and 
bought by one willing, but not 
obliged, to buy, and is not the price 
which property would bring at forced 
sale, but what it would bring in the 
hands of a prudent seller, with liber- 
ty to fix the time and conditions of 
selling. Metropolitan St. R. Co. v. 
Walsh, 197 Mo. 392, 94 SW _ 860, 961. 

28. Bryan v. Ker, 222 U. S. 197, 
113, 32 SCt 26, 56 L. ed. 114; Doug- 
lass v. Stahl, 71 Ark, 236, 72° SW 
568, 570; Trammel v. Russellville, 
34 Ark. 105, 36 AmR 1;) Brown. v. 
Haadwin, 182 Mich. 491, 148 NW 698, 


LRA1915B 505; Savacool v. Bough- 

ee 5 Wend. (N. Y.) 170, 21 AmD 
y Me 

ok Jones v. Angell, 95 Ind. 376, 
30. De St. Aubin v. Field, 27 Colo. 


414, 62 P 199, 201; Verdi v. Donahue, 
91 Conn. 448, 99 A 1041; New Haven 
City Bank’s App., 54 Conn. 269, 274, 
7 A 548; Hammond, etce., Electric 
R. Co. v. Antonia, 41 Ind. A. 335, 83 
NE 766, 769; Bryan v. Chicago, ete., 
R. Co., 68 Iowa 464, 466, 19 NW 
395; Neely v. Detroit Sugar Co., 138 
Mich. 469, 101 NW 664, 666; Strand 
v. Chicago, ete, R. Co., 67 Mich. 380, 
34 NW 712; State v. Grear, 29 Minn, 
291. 225, 18 NW 140; Link v. Camp- 
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: tee , EG ee! = Thc 
‘‘fair price,’’ *1 ‘‘fair report of the trial,’’ %? ‘‘fair 


pptesee’® © Pair | trial,?? +) (off fair? use?” oP seam 
valuation,’’3* ‘‘fair value,’’*” and ‘‘legal and 
any.” 7558 


FAIR GROUNDS. Ground on which a fair is 


being held.®® 
FAIRLY.*° 


bell, 72 Nebr. 307, 100 NW 409, 410, 
. 104 NW 939; Clark v. Thornburg, 

66 Nebr. 717, 92 NW 1056, 1058; 
Altschuler v. Coburn, 38 Nebr. 881, 
57 NW 836; Devencenzi v. Cassinelli, 
28 Nev. 222, 81 P 41, 42; Hynes v. 
Metropolitan St. R. Co., 31 Misc. 825, 
64 NYS 382; McMahon v. Rhode 
Island Co., 32 R. I. 237, 78 A 1012, 
1014, AnnCas1912D 1223; Lantry v. 
Lowrie, (Tex. Civ. A.) 58 SW 887, 
838;.Parker v. Fairbanks Morse Mfg. 
Co., 180 Wis. 525, 110 NW 409, 411; 
Button v. Metcalf, 80 Wis. 193, 194, 
49 NW 809. 

31. Van Doren v. Robinson, 16 N. 
J. Eq. 256, 260 (where an. agreement 
is that land sold shall be reconveyed 
for a “fair price,” the terms are not 
so uncertain as not to be enforced, 
and the court will direct the valua- 
tion to be made by a master, and will 
enforce the execution of the contract). 
32. Milissich v. Lloyds, 13 Cox C. 

75. 


Cre 

33. Lalor y. McCarthy, 24 Minn. 
417, 419 (as the term is used in 
Speaking of a mortgage sale, “a sale 
conducted with fairness as respects 
the rights and interests of the par- 
ties affected by it’’). 

34. See generally Criminal Law 
§ 2049; Trial [38 Cyc 1818]. t 

[a] Defined as: (1) “A _ trial 
which is, such in contemplation of 
law, viz., that which the law secures 
to the party.’ St.) Paul, etc., R. Co. 
Vv. sGardner, 119) Minnis 132; 18 AmR 
334. (2) A trial “before an impar- 
tial jury where the jurors are entire- 
ly indifferent between the parties.” 
Omaha, etec., R. Co. v. Cook, 37 Nebr. 
435, 445, 55 NW 948 [eit Curry v. 
State, 4 Nebr. 545]. (3) “A legal 
trial, or one conducted in all ma- 
terial things in substantial conform- 
ity to law.” Peo. v. Wolf, 183 N. Y. 
464, 76 NE 592, 595; Flynn v. State, 
TOMO wer. 41,233 PY 1133. 

[bj] A “fair trial” for a criminal 
Offense consists, not alone in an ob- 
servance of the naked forms of law, 
but in a recognition and just applica- 
tion of its principles. State v. Pryor, 
67 Wash. 216, 121 P 56, 58. 

35. Simms v. Stanton, 75 Fed. 6, 
10. See also Copyright and Literary 
Property § 305. 


The adverb of fair meaning equi- 


36. See cases infra this note. 
[a] As applied to property gen- 
erally, it means: (1) ‘The present 


market value.” In re Hines, 144 
Fed. 142, 143; Duncan v. Landis, 106 
Fed. 839, 858, 45 CCA 666; Martin 
v. Bigelow, 36 Misc. 298, 301, 73 NYS 
443. To same effect Cumberland v. 
Bowes, 15.C) B. .348, 355,. 80 HCL 
348, 1389 Reprint 458. (2) “Such sum 
as the property will reasonably sell 
for te a purchaser desiring to buy, 
the owner wishing to sell.” Plymouth 
Cordage Co. v. Smith, 18 Okl. 249, 
90 P 418, 419, 11 AnnCas 445. (3) 
“Such a price as a capable and dili- 
gent business man could presently 
obtain from the property after con- 
ferring with those accustomed to 
buy such property.” Stern vy. Paper, 
183 Fed. 228, 231. (4) “Present mar- 
ket value.” Swartz v. Frank, 183 
Mo. 438, 82 SW 60, 62 [quot Duncan 
v. Landis, 106 Fed. 839, 45 CCA 666]; 
Arnold v. Knapp, 75 W. Va. 804, 
84 SH 895, 900. (5) “The amount 
the property would bring at a sale 
on. execution shown to have been in 
all respects fair and reasonable.” 
Grandison v. National Bank of Com- 
merce, 231 Fed. 800, 804, 145 CCA 
620. . (6) “The fair cash value: of 
the fair market value of the property | 


FPAIR—FAIRLY 


x 


tably;*1 reasonably ;*? measurably ;43 honestly.** 
Phrases: ‘‘Fairly and equitably,’’ *° ‘‘fairly and 
impartially,’’ *° ‘‘fairly,. beneficially, and equitably 


divided,’’ 4” ‘‘fairly compensate him,’’ 48 ‘‘fairly 


divided,’’ 49 ‘‘fairly equal monthly quantities,’’ °° 


‘‘fairly estimated,’’ >! ‘‘fairly made,’’ 5? ‘‘fairly 


as between one who wants to pur- 
chase and one who wants to sell the 
property.” Grandison vy. National 
Bank of Commerce, supra. (7) “The 
value which a debtor might realize 
thereon if permitted to continue in 
business.” Arnold v. Knapp, 75 W. 
Va. 804, 84 SE 895, 900. 

[b] When applied to merchandise, 
implements, and other personal prop- 
erty, it means “the sum that could 
have been fairly realized from the 
sale ... in. bulk, or in parcels, in 
the usual and ordinary way of sell- 
ing such classes of property for cash 
in the market.’ Plymouth Cordage 
Cow Vesssmith, yas” Okie 249) 90m Pe 
418, 421, 11 AnnCas. 445. 

[c] When applied to notes and ac- 

counts, it means “the net sum that 
may be with reasonable diligence 
realized from the collection thereof 
within.a reasonable time, and not the 
amounts as shown by the face, unless 
their face value is the ‘fair value.’”’ 
Plymouth Cordage Co. v. Smith, 18 
Okl. 249, 90 P 418, 419, 11 AnnCas 
445, : 
37. Humbird Lumber Co. v. Thomp- 
son, 11 Ida. 614, 83 P 941, 945; Hunt- 
ington v. Attrill, 118 N. Y. 365, 381, 
23 NE 544, 

38. Wood v. Strother, 76 Cal. 545, 
546, 18 P 766, 9 AmSR 249. 

39. State v. Reynolds, 77 Conn. 
ies 1383, 0.68: A PUbb (the term, jis 
equivalent to the words “exhibition 
Or Lar z ye 

40. See also Fair ante p 430. 

41. Warnock vy. Thomas, 48 Ala. 
463, 465 [cit Webster D.; Worcester 
IDNA Satcher v. Satcher, 41 Ala. 
26, 39, 91 AmD 498. 

{a] “Truly” distinguished.—“The 
word ‘truly’ has been substituted in 
the oath for ‘fairly. The words are 
not synonymous. They have widely 
different shades of meaning, and con- 
vey entirely distinct ideas, Every 
day’s experience teaches us. that 
language may be truly, yet most un- 
fairly repeated. The answer of the 
witness may be truly written down, 
yet it may convey a meaning quite 
different from that which the witness 
intended to convey, and did convey 
to the person that heard him speak. 
On the other hand, language may be 
fairly reported, yet not in accordance 
with strict truth.’ Lawrence v. 
Finch, 17 N. J. Eq. 234, 239 [cit Den 
v. Thompson, 16 N. J. L. 72]. 

[b] “Clearly” distinguished.—Cin- 
cinnati Tract. Co. v. Johnson, 32 Oh. 
Cir. Ct...594, 595. 

Cincinnati Tract. Co. v. John- 
32, Oh. Cir. Ct, 594, 595. 

Cincinnati Tract. Co. v. John- 
oa. Or. Cir: Ct. 594, 595. 

44, Ring v. Phenix Assur. Co., 
145 Mass. 426, 430, 14 NE 525, 

45. Hutton v. West Orange Tp., 
39, .N. J. Ta; 4538,, 455. 

[a] As “just proportion.”—‘Fair- 
ly and equitably,” as used in a re- 
port of commissioners for laying out 
an avenue which followed the lan- 
guage of the statute, which stated 
that they proceeded “to assess the 
expense of making the improvement 
fairly and equitably on the owners 
of any land and real estate on the 
line of the avenue which in the opin- 
ion of the board would be benefited 
by the improvement,” indicate a leg- 
islative intent that the burden which 
might, consistently with established 
legislative principles, be imposed on 
the frontage, should be so distributed 
that each should bear his just pro- 
portion of the whole according to, 


merchantable quality,’’ >? ‘‘fairly purport to state 


and not in excess of, the benefits 
received. Hutton v. West Orange 
Tp., 39 _N. J, Li. 453, 455. 

46. Den v. Thompson, 16 N. J. L. 
72, 74; Lawrence v. Finch, 17 N. J. 
Eq. 234, 239. 

47. Satcher v. Satcher, 41 Ala. 26, 
49, 91 AmD 498. 

[a] “Equally divided” synony- 
mous.—‘“It is conceivable, that a con- 
Struction might be placed upon the 
words ‘fairly, beneficially, and equi- 
tably divided,’ which would render 
them diverse in effect from the words 
‘equitably divided.’ They are, how- 
ever, Susceptible oi a construction, 
which would make each of. the three 
adverbs so nearly the synonym of 
the others, that, if there be a distinc- 
tion at all, it is too nice for prac- 
tical application, and not likely to 
Le observed by those unaccustomed 
to refinements in defining words.” 
Satcher v. Satcher, 41 Ala. 26, 40, 91 
AmD 498. 

48. Knoxville v. Chicago, ete., R. 
Co., 83 Iowa 636, 644, 50 NW 61, 32 
AmSR 321. 

[a] “Reasonable and necessary” 
damages.—An instruction, in an ac- 
tion for personal injuries sustained 
by plaintiff while a passenger on de- 
fendant railroad, that the jury should 
allow plaintiff such damages as 
would “fairly compensate” him for 
his injuries, should be construed to 
mean such damages as are reason- 
able and necessary, so that it was 
not error for the court to fail to 
limit the damages to such as were 
reasonable and necessary. ‘The jury 
would surely understand that unrea- 
sonable and unnecessary outlays were 
not to be the foundation on which 
to allow fair compensation, and, 
therefore, such outlays should be ex- 
cluded from the consideration.” 
Knoxville v. Chicago, ete, R. COs, 1:83 
Lowe, 636, 644, 50 NW 61, 32 AmSR 


49. 48 Ala. 
463, ‘ 3 

50. Columbia Wax Products Co. 
v. Indian Refining Co., 184 App. Div. 
250, 170 NYS 820, 821. 


ePROCES v. Thomas, 


51. Hardy v. Fothergill, 13 App. 
Cas. 351, 362; In re Mercantile Mut. 
ee Ins. Assoc, 25 Ch. D. 415, 

52. Hirshfield v. Davis, 43 Tex. 
155, 161; James v. Nease, (Tex. Civ. 


A.) 69 SW 110. 

[a] Price and manner of making 
sale.—(1) In a statute providing for 
the confirmation of the sale of lands 
by an administrator when the sale 
appears “‘to have been fairly made 
and in conformity to law,” the term 
“fairly made” refers to and includes 
the fairness and adequacy of the 
price, as well as the absence of 
fraud and unfairness in manner of 
making the Sale. The sale has not 
been fairly made if it appears that 
the land has been sold for an unfair 
or inadequate price. If it appears 
that the price at which the land was 
sold was inequitable or unreason- 
able, the sale, within the meaning. 
of the law, has not been “fairly 
made,” and should not be confirmed, 
Hirshfield vy. Davis, 43 Tex. 155, 160. 
(2) If land ;old under an administra- 
tor’s sale was sold for an unfair or 
inadequate price, the sale was not 
“fairly made.’ James v. Nease, 
(Tex. Civ. A.) 69 SW 110, 111. 

53. _ Warner v. Arctic Ice Co. 74 
Me. 475, 476. 


[a] Mediocrity implied—Warner 


v. Arctie Ice Co., 74 Me. 475, 476, 


For later cases, developments and changes in the law see cumulative Annotations, 3 


] 
4 


Same title, page and note number, ~~ 


the evidence or its effect,’’ 4 


sented,’’ 55 ‘‘fairly valued,’’ 5% ‘fairly workable,’’ 57 
‘fairly wrought,’’®8 and ‘‘ought fairly to be ex- 


cused for the breach of trust.’’ 5° 
FAIRNESS. 


FAIRWAY.*® 


FAIT ACCOMPLI. An act done.* 

Confidence; credit; reliance ;°* a firm 
conviction of the truth of what is declared by an- 
other by way of testimony without other evidence ;* 
also purpose; intent; sincerity; state of knowledge 


FAITH.®* 


or design.®® 


54. Peo. By Coulter, 145 Cal. 66, 


78 P 348, 

55. Ring v. Phoenix Assur. Co., 
145 Mass. 426, 430, 14 NE 525. 

56. Hardy v. Fothergill, 13 App. 
Cas. 351, 362. 

57. Jones v. Shears, 7 C. & P. 346, 


32 ECL 649. 

[a] An agreement to work a coal 
mine so long as it was ‘fairly work- 
able’ did not oblige the obligee to 
go on working so long as there was 
any coal to be found, although he 


might be working at a loss. Jones 
py cheats, 7 OC. .& —P--346;, 32 ECE 
58. Griffiths v. Rigby, 1 H. & N. 


’ 937, 241, 156 Reprint 1191 (in mining, 
a term applied “to coal which can 
be fairly and properly gotten, ac- 
cording to mining usage, without ex- 
traordinary difficulty or expense’’). 

59. Perrins v. Bellamy, [1898] 2 
GCher5217-527. . 

60. Morgan v. Hazlehurst Lodge, 
53 Miss. 665, 683. 

{a] “Bairness and good faith... 
are used as the antithesis of mala 
fides.’ Morgan vy. Hazelhurst Lodge, 
53 Miss. 665, 683. 

[b] “fhe fairness of a contract, 
like its other qualities, must be 
judged of at the time it is entered 
into, or at least when the contract 
becomes absolute, and not by_sub- 
sequent events.” Heyward v. Brad- 


ley, 179 Fed. 325, 331, 102 CCA 
509. 

61. Sée Collision § 212. 

62. Welch v. Mann, 193 Mo. 304, 


92 Sw 98, 101 (where the term is 
employed in the construction. of a 
contract ‘fait accompli’). 


63. “Abiding faith’ see 1 C. J. p 
303. 
64. Black L. D. 


[a] Thus an act may be said to be 
done on the faith of certain repre- 
sentations; belief; credence; trust. 
Black L. D. 

65. Daniel v. Modern Woodmen of 
America, 53 Tex. Civ. A. 570, 118 SW 
211, 214. { 

[a] Presumptions.—“The basic 
principle upon which presumptions 
are built is philosophically related 
to the doctrine of faith. Now faith, 
says Paul, is the substance of things 
hoped for, the evidence of things 
not seen. [Heb. ii: 1, qa. v.] ‘Presump- 
tion,’ says Matthews (1 Mat. Presm. 
Ev. 1) ‘is a principle of law, by 
which, for the furtherance and sup- 
port of right, facts not established 
by positive evidence are _inferred 
from circumstances.’ That is, where 
the thing itself is unseen and un- 
known, in a close sense, it may yet 
be deemed seen and known in the 
light of the knowledge of mankind 
based on frequent occurrence, and 
found from experience to be gener- 
ally accordant with truth.” Rodan 
v. St. Louis Transit Co., 207 Mo. 392, 
409, 405 SW 1061. 
66. “Black LL. D. 

fa] “Phe faith of a transaction 
involves the motive with which it 
is entered into.” (Thornton v. Bled- 
soe, 46 Ala. 73, 76. , 

67. Chicago, etc, R. Co. Vv. Wig- 
gins Werry Co., 119 . 615, 622, 7 
Sct 398, 30 L. 
Palmer, 107 U.S. 3, 9, 2 


L. ed. 346; Pennoyer v. Neff, 


That fair dealing which usually 
characterizes business transactions.® 


FAIRLY—FAITH FULLY 


‘‘fairly repre- 


word.?° 
FAITHFULL 


Phrases: 


record,’’ *® 


U.S. 714, 729, 24 L. ed. 565; Thomp- 
son v. Whitman, 18 Wall. (U..-S.) 
457, 465, 21 L. ed. 897; Board of 
Public Works v. Columbia College, 17 
Wall. (U. S.) 521, 529, 21 Li. ed. 687; 
Caperton v. Ballard, 14 Wall. (U. §S.) 
238, (241. 20 To. ed. 885; -Green? v. 
Van Buskirk, 7 Wall. (U. S.) 139, 145, 
19 L. ed. 109; Christmas v. Russell, 
Bo Walle (Ua 1S.) 290). 2035" 18> bed: 
475; McElmoyle v. Cohen, 13 Pet. 
GU SHeS8 125.325, LO sea tits “Wize= 


gins Ferry Co. v. Chicago, etc., R. 
Col, if “Wed; 381, .384;-"3” McCrary 
609 note; Com. v. Green, 17 Mass. 
515, 545. See also Judgments [23 


Cyc 1545, 15461. 
68. Canal Bank v. Hudson, 111 U. 
S. 66, 81, 4 SCt 308, 28 L. ed. 354; 
Swift v. Smith, 102 U. S. 442, 445, 
26 L. ed. 198; Collins v. Gilbert, 94 
U. S. 753, 754, 24 L. ed. 170; Dresser 
v. Missouri, etc., R. Constr. Co., 93 
U.S. 92, 95, 23 UL. ed. 815; Hotch- 
kiss v. National Shoe, etc., Bank, 21 
Wall. (U. S.) 354, 859, 22 L. ed.: 645; 
Fowler v. Brantly, 14 Pet. (U. S.) 
318, 321, 10 L. ed. 473; Green v. Bid- 
dle, 8 wheat. (ULSD): 41; '79)-5. Ee ed. 
547; Jenkins v. Eldredge, 13 F. Cas. 
No. 7,266, 3 Story 181, 288; Mobile L. 
Ins! Co. v. dRandall,* 474" Ada.e<220, 
221; Gentry v. Cowan, 66 Ga. 720, 
722; McLaughlin v. Barnum, 31 Md. 
425, 454; Farmington Bank v. Ellis, 
30 Minn. 270, 272, 15 NW 2438; Jewett 
v. Palmer, 7 Johns. Ch. (N. Y.) 65, 
67, 11 AmD 401; Dorn v. Dunham, 24 
Tex. 366, 378; Sartain v. Hamilton, 
12 Tex. 219, 222, 62 AmD 524; Wells 
v. Smith, 2 Utah 39, 52; Brooks v. 
Hamlyn, 63 J. P. 215. 

69. Miller v. Salomons, 21 L. J. 
Exch. 161, 170. 

70. Century D. 

[a] “Faithful performance” of 
duty or trust.—(1) By a constable. 
Archer v. Noble, 3 Me. 418, 420. (2) 
By a sheriff. Harris v. Hanson, fel: 
Me, 241, 245; Carmack v. Com., 5 Bin. 
(Pa.) 184, 189. (8) An official bond 
stipulating “for the faithful perform- 
ance” of the duties of an officer did 
not in legal effect differ from one 
stipulating that the incumbent “shall 
well and truly, faithfully, firmly, and 
impartially execute and perform the 
duties of his said office during his 
continuance therein.’ The court 
said: “A bond stipulating ‘for_ the 
faithful performance’ of an officer, 
does not, in legal effect, however much 
it may in words, differ from one 
stipulating that the incumbent will 
‘well and truly, faithfully, firmly, and 
impartially execute and perform’ 
such office. The words ‘well,’ ‘truly,’ 
‘firmly,’ and ‘impartially’ are simply 
redundant; they are comprised in 
their legal signification in the word 
faithfully. It is an error to suppose 
that the agreement to perform the 
duties of the office faithfully, means 
merely that the jncumbent will not 
wilfully do any wrong act. It has a 
stretch beyond this, and is broken by 
a neglect or by carelessness in dis- 
charge of the official duty, as well as 
by an intentional misfeasance.” Ho- 
boken v. Evans, 31.N. J. L. 342, 3438. 
(4) The term should be construed to 
mean the use of reasonable and com- 
petent skill and ordinary diligence in 
the performance of his office, and is 
not limited to acting 


honestly only. ' wood, TN.; 
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Phrases: ‘‘Faith and credit,’’ 67 ‘‘good faith,’’ % 
and ‘‘on the true faith of a Christian.’’ % 

FAITHFUL. Observant of compacts, treaties, 
contracts, vows, or other engagements; true to one’s 


1 As respects temporal affairs, 


diligently ;*? without unnecessary delay.*? 

‘‘Faithfully account,’’ 74 ‘‘ faithfully 
discharge,’’ * ‘‘faithfully execute,’’*® ‘‘faithfully, 
fairly, and impartially,’’ 77 ‘‘faithfully, firmly, and 
impartially, execute and perform,’’*® ‘faithfully 
in reference to the whole of that which is in the 
‘faithfully perform,’’ °° 


‘faithfully 


It includes a faithful execution of 
the duties of the office, embracing 
competent skill and due diligence. 
The receiving of moneys for which 
he has not accounted, if not justified 
or excused, amounts to a forfeiture 
of the bond. American Bank v. 
Adams, 12 Pick. (Mass.) 303, 306. 
See also Kalbfus v. Siddons, 42 App. 


(D. C.) 310; Fellows v. Gilman, 4 
Wend. (N. Y.) 414, 416; Hensley v. 
Anderson County School Dist. No. 


87, 97 Kan. 56, 154 P 253 (all con- 
struing the term). 

{[b] “Faithful discharge” of office. 
—In a statute requiring the register 
of a court of chancery to give bond 
for the faithful discharge of his 
office, by the term “faithful dis- 
charge’ must be understood a stipu- 
lation that he shall correctly, with 
exactness, and according to law, per- 
form his official duties, and if he does 
an act, under color of his office and 
as an officer, so inaccurately and im- 
perfectly as to occasion a loss to a 
party to the proceeding, such as to 
issue an injunction to restrain the 
collection of a fieri facias without 
an authority therefor, in consequence 
whereof opportunity to collect the 
judgment was lost, there is’ a 
breach of the condition of the bond. 


Paes Vi. Waleyom 14 Alan eines 
0. 
{[c] “Impartial” distinguished. — 


An oath requiring the “faithful per- 
formance of their duties” by persons 
required by statute to take an oath 
to perform their duties impartially 
and according to the best of their 
judgment does not express the same 
meaning as the requirement of the 
statute, and therefore is insufficient. 
In re Nicetown Lane, 11 Phila. 377. 
See also In re Cambria St., 75 Pa. 
357, 360 (the word “faithfully” can- 
not be substituted for the word “im- 
partially’ in a road viewer's oath, 
which by statute is required to be 
that the road viewer will impartially 
Gischarge his duties). 

71. See also Faith ante this page; 
Faithful ante this page. 

ee Den v. Thompson, 16 N. J. L. 
WO eS. 
. Den v. Thompson, 16 N. J. L. 
Tinie lie 

[a] The words “well.” “truly,” 
“firmly,” and “impartially” are com- 
prised in their legal signification in 
the word “faithfully.” Hoboken v. 
Evans, 31 N. J. L. 342, 343. 

74, State v. Colman, 73 Mo. 684, 


FGHNGe Ot ubiee Oils Perry Vv. 
Thompson, 16 N. J. L. 72, 73; Law- 
rence’ v.. Finch, 17. N. J. Ha. 234, 
239 


Bo. 
78. Hoboken v. Evans, 31 N. Afb dliae 
342, 343. 


79, Kansas City, ete, R. Conv. 
Whittington, (Tex. Civ. A.) 153 SW 
689, 690. ; 

30. U. S. Bank v. Magill, 2 F. Cas. 
No. 929, 1 Paine 661, 664; American 
Bank v. Adams, 12 Pick. (Mass.) 308, 
306; Blizabeth State Bank v. Chet- 


J. L. 32, 33, 


434 [250.d.] 


serve,’’ §! ‘‘faithfully to discharge,’ 8? ‘‘faithfully 
“to execute,’’** and ‘‘well and faithfully perform 


‘his duties as first teller.’’ 84 


FAITHLESSNESS IN THE CUSTODY OF 


DOCUMENTS.* 


FAKE. As a noun, a swindle;** a trick.87 Asa 


verb, to steal or filch.S§ 


FALCIDIA. In Spanish law, the fourth part of 
the inheritance, which is guaranteed to the heir free 
of legacies which must be reduced if they exceed 


three fourths.S® 
FALCIDIAN PORTION. 


were absorbed by the legacies.?° 
PALDAS. 
but not the foothills.?1 
FALL. As a noun. 


event.°? 


81. Blunt v. Melcher, 2 Mass. 228, 
232. 
82. State v. Chadwick, 10 Or. 465, 


468; In re Cambria St., 75 Pa. 357, 
360. 
83. Den v. Thompson, 16 N. J. L. 


Keienio. 

[a] “Impartially execute” com- 
pared.—In construing a statute pro- 
viding that the commissioners to 
take depositions in a foreign state 
must be sworn or affirmed faithfully, 
fairly, and impartially to execute the 
commission, it was held that an oath 
faithfully to execute, etc., omitting 
the other terms, was insufficient. 
The court said: “They do not swear 
that they will execute the commis- 
sion either fairly or impartially, as 
the statute enacts; but leaving out 
both those requirements, they swear 
to do it faithfully. Now the court 
has a power which it often exercises 
of dispensing with form; not how- 
ever with the substance of a statute; 
and yet ‘fairly and impartially’ are 
a part of the substance of the oath. 
They mean something more than is 
meant by the word faithfully, or they 
would not have been used in the 
statute. If they mean only the same 
thing as faithfully, then it is 
granted, that by the rule of legal con- 
struction, they become useless words, 
and may be stricken out of the stat- 
ute.... An agent may be very faith- 
ful, yet very partial, to his em- 
ployer.” Den v. Thompson, 16 N. J. 
ith PARTIE 

84. Union Bank vy. Clossey, 11 
Johns. (N. Y.) 182, 183; Union Bank 
weaclossey, 10 Johns, .GN.).¥.). 271, 
273 


[a] “Honesty” not implied.—iIn a 
bond of a bank teller, the condition 
that he should ‘well and faithfully 
perform his duties” applies to his 
honesty, and not to his ability in his 
trust. A mere mistake in Ooverpay- 
ment of a check can never be alleged 
as a breach of trust, for the mistake 
may happen to a teller of the purest 
morals and the best capacity for 
business. Union Bank v. Clossey, 11 
Johns. (N. Y.) 182, 183; Union Bank 


Perey: HON Jonrig.” GNA. Ya) eral 
273. 

85. See Records [34 Cyc 615]. 

86. Century D. [quot Midland Pub. 
Co. vy. Implement Trade Journal 
ao 108 Mo. A. 228, 883 SW 298, 
300), 

87. Century D. [quot Midland Pub. 
Co. v. Implement Trade Journal Coax 


In the law of wills, 
that which was the fourth which the law formerly 
authorized the testamentary heir to retain from the 
succession in case more than three fourths of it 


The base or slope of the mountains 


That which falls or has 
fallen; something in the state of falling or having 
fallen; descent from a higher to a lower level.®2 It 
is a word much used in common speech to indicate 
that lands become the property or estate of a par- 
ticular person upon the occurrence of a particular 
And when applied to the seasons of the 
year, the season when the leaves fall from the 


xX 


FAITHFULLY—FALLING THROUGH 


trees;°* a period of the year which begins on the 
first of September.®® Also a mechanical device used 


in connection with a painter’s staging to raise and 


lower it, consisting of four ropes inserted in pul- 


leys, which ropes are attached to a ladder and run 


bankrupt whose 


108 Mo. A. 223, 83 SW 298, 300]. 
generally False Pretenses post. 
83. Century D. [quot Midland Pub. 
Co. vy. Implement Trade Journal Co., 
108 Mo. A. 223, 88 SW 298, 300]. 

89. Escriche Diccionario (doubt 
has been expressed whether the doc- 
trine is still in force, but the prevail- 
ing opinion seems to sustain it). 

90. la. Civ. Code (1900) art 1616. 

91, Moore y. Wilkinson, 13 Cal. 
478, 486. 

92. Century D. 

[a] Applied to a watercourse.— 
Where a logging company was au- 
thorized to build a dam, at a desig- 
nated place and to improve the falls 
below its dam, the court, in constru- 
ing this power, said: “The word 
‘falls’ [in a company’s charter ] 
though plural in form, usually means 
only one locality, and when the des- 
ignation is of falls below a dam, it 
usually means the falls immediately 
below. Dams aré usually built upon 
or near falls.’ Davis v. Mattawam- 
keag Log Driving Co., 82 Me. 346, 
350, 19 A 828. 

93. McCullough v. Gilmore, 11 Pa. 
370, 3872. 

{a] “The land falls to him upon 
the death of his mother.”—McCul- 
lough vy. Gilmore, 11 Pa. Ont owes 

{b] ‘“#all into the possession of 
my brother.,—McCullough y. Gil- 
more; da S10,n 0054 

{[c] “Fall into the residue.””—In re 
Ballance,. 42 Ch. D. 62, 65; In re 
Rhoades, 29) Ch. DP 142, 3 
Barker, 15 Ch. D. 635, 636; Craw- 
shaw v. Crawshaw, 14 Ch. D. 817, 
820; Johnson yv. Webster, 4 De G. 
M. & G. 474, 483, 53 EngCh 371, 43 
Reprint 592; Humble vy. Shore, 7 
Hare 247, 248, 27 EngCh 247, 68 Re- 
print 101; Lightfoot yv. Burstall, 1 
Hem. & M. 546, 549, 71 Reprint 239; 
Inve Savaezenih0 obi eT enGh tel: 
disi3" 

94. Webster D. [quot Aultman v. 
Clifford, 55 Minn. 159, 161, 56 NW 
593, 43 AmSR 478]. 

95. Abel v. Alexander, 45 Ind. 523, 


See 


: 528, 15 AmR 270; State v. Haddock, 


9 N.C. 461, 462 


[a] “Fall term.’—State vy. Had- 
dock, 9 N. C. 46%, 462, 
{[b] To be delivered “this fall.7— 


(1) A contract of sale of fruit trees 
to be delivered this fall means that the 
trees are to be’delivered within the 
fall season suited to transplanting 
Such trees and usually udopted by 
nurserymen and the parties planting 


from it to the building, where they are connected 
with a sling by a 

As a verb. To descend from a higher to a lower 
place or position through loss or lack of support ; 
to come down by tumbling or loss of balance;%7 to 
be assigned ;°* to merge; to be transmitted? 
term sometimes implies the happening by chance of 
an undesigned and involuntary event through ex- 
ternal, violent, and accidental means.1 

FALLAR. In Spanish law, to decide a cause.? 

FALL FOUL. 
one, and is defined as to rush on with haste, rough 
force, and unreasonable violence;’ to run against ;4 
as tlie ship fell foul of her consort.® 

FALLIDO. In Spanish law, a merchant who sus: 
pends business on account of inability, caused by 
misfortune, to pay his debts; distinguished from a 


block and tackle.®® 


The 


The phrase is not an\ uncommon 


similar inability is caused by his 


own fraud or misconduct.® 
FALLING THROUGH. A term not susceptible 
of a precise definition, but broad enough to com- 


such trees in the particular latitude. 
Weltner v. Riggs, 3 W. Va. 445, 450. 
(2) An agreement to extend the time 
of payment of a promissory note 
“until the fall” of 1871, means “until 
the commencement of the fall Season, 
or the ist of September, of that 
year... Abels ‘vi Alexander, 45 Ind. 
523, 526, 15 AmR 270. (3) Where a 
contract provided for a certain fall. 
payment, the time of payment might 
mean during the months of Septem- 
ber, October, or November, but 
whether September, or the middle of 
October, or the last day in Novem- 
ber, there was no way of determin- 
ing, and hence the provision was un- 
certain and ambiguous. Aultman, 
etc., Co. v. Clifford, 55 Minn. 159 mon: 
56 NW_593, 43 AmSR 478. 


96. Bort v. Quadt, 8 Cal. A, 1290, 
96mP e815, i816 

97. Century D. 

{a] “Ifa building... [shall] fall, 


except as the result of fire.”—Clay- 
Lurgh y. Agricultural Ins. 
Cal. 708, 709, 102 Pp 812, 18 AnnCas 
579; Fireman’s Fund Ins. Gor ve. Cons 
sregation Rodeph Sholom, 80 Ill. 5583 
Huck vy. Globe Ins. Co., 127 Mass. 306, 
309, 34 AmR 373 (the term as used 
in a fire insurance policy means the 
Insurance Shall continue only while 
the building remains Standing as a 
building, and shall cease when the 
building has fallen and become a 
ruin. Hence when Substantially all 
the floors and’ the roof of a building 
used as a storehouse fail, leaving 
nothing standing but the outer walls, 
and perhaps a staircase or an eleva- 
tor, the building must be deemed to 
have fallen). To same effect Breuner 
v. Liverpool, ete., Ins. Co., 51 Cal. 
101, 107, 21 AmR 703. 

98. English L. D. 

99. English L. D. : 

1. Richards v. Travelers’ Ins, Co., 


2. .Escriche Diccionario. : 

3. Harper v. Delp, 3 Ind. 225, Zak 

4. Harper v. Delp, 3 Ind. 225, 234. 

5. Webster D. [auot Harper vy, 
Delp, 3 Ind. 225, 281]. See also Col- 
lision § 1. 

fa] “Dr. Johnson gives the fol. 
lowing example.—In his sallies, their 
men might fall foul of each other.”’ 
Harper v. Delp,’3 Ind, 225, 231. 

_§. Escriche Diccionario. See As- 
eaatharen mie oe Creditors 

—19; Bankrupte ; Insolvency 

[22 Cye 1260]. y . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


prehend the failure of a contract of sale through 
the refusal of the buyers to pay the price.’ 
FALLO. In Spanish law, the final judgment in a 


cause. 


FALLOPIAN TUBE. An essential part of the 
female reproductive system consisting of a narrow 
conduit, some four inches in length, that extends 
on each side of a woman’s body from the base of 


the womb to the ovary upon that side.® 
FALSA DEMONSTRATIONE LEGATUM NON 


PERIMI.?° 


FALSA DEMONSTRATIO NON NOCET."? 
FALSA GRAMMATICA NON VITIAT CHAR- 


TAM.’ 


7. Hopkinson 
CE). Ono 

8. Escriche Diccionario. See Judg- 
ments [23 Cyc 665]. 

S. Smith v. Board of Hxaminers 
of Feeble-Minded, 85 N. J. L. 46, 88 
A 963, 965 (one of the organs con- 
cerned in childbearing). 

10. A maxim meaning 
is not destroyed by an incorrect de- 
seription.” Bouvier L. D. [cit Broom 
Leg. Max. p 645]. : 

{a] Applied in: Roman Catholic 
Orphan Asylum vy. Emmons, 3 Braaf. 
Surr. (N. Y.) 144, 149; West v. Law- 
day, 11 H. lL. Cas. 375, 383, 11 Re- 
print 1378; Smith vy. Bonnisteel, 13 
Grant, Ch. (CO. C.) 29, 33. 

11. A maxim meaning “A false 
description does not render a deed 
or other writing jnoperative.” State 
Sav. Bank v. Stewart, 93 Va. 447, 452, 
25 SE 543; Broom Leg. Max. p 490 
[quot Barton Vv. Babcock, 28 Wis, 
“NM agrees WS Wy | (“Falsa demonstratio, 
says a learned writer, ‘may be de- 
fined to be an erroneous description 
of a person or in a written 
instrument’’’). - : 

ja] “This rule of construction 15 
said to be derived from the civil 
law.” State Sav. Bank v. Stewart, 
93 Va. 447, 452, 25 SE 543. 

[b] “Every application of the 
maxim, implies that a mistake has 
occurred in the use of language. 
Criss v. English, 26 Md. 553, 569. 

{c] It has been called (1) ‘The 
familiar’ (Hubermann v. Evans, 46 
Nebr. 784, 65 NW 1045; McFatridge 
win Gritin,.. 20. .N._S- 407, 431% (2) 
“well-known” (Rogers v. Rogers, 
Ga. 688, 691, 3 SE 451; Le Cain v. 
Hosterman, 8 N. S. 413, 419, 429 [eit 
Broom Leg. Max. D 490]); (8) 
“maxim of law” (Howard v. Amerie 
can Peace Soc., 49 iene Aa fat 

é . Thomas, . et hy te ies 
Paorine () >*the well-settled 
rule” 32 A aroha 
49 Sen. Conte 
sense as well as law” Watery 
Turnp. Co. v. McKean, 6 ei CN} =Y;,) 

6, 619). r p 
are Appied or explained in: -In 
‘re King, 3 Fed. 839, 840; Cleaveland 
vy. Smith, 5 F..Cas. No. 2,874, 2 Story 
279, 291; Cloughessey V. Waterbury, 
51 Conn, 420, 421, 50 AmR 384 Fair- 
field v. Lawson, 50 Conn. 501, 509, 47 
AmR_ 669; Durham _v. Averill, 45 
Gonn. 61, 72, 29 AmR 642; Scofield 
vy. Lockwood, 35 Conn, 425, 429; Dike- 
man v. Taylor, 24 Conn. 219, 229; 
Orris, 129 Ga. 7 
Ben Ger SOs bie 

. 836, 49 SE 743, 104 AmS Bb: 
pete v. Rogers, 78 Ga. 688, 691, 3 
SBE 451; Wood v. State, 
297, 15 AmR_ 664; Warner v. Mar- 
shall, 166 Ind. 88, 75 NE 582, 589; 
Pate v. Bushong, 161 Ind. 533, 546, 69 
NE 291, 100 AmSR 287, 63 LRA 593; 
Hatcher v. Dunn, 102 Iowa 411, 415, 
71 NW 343, 36 LRA 689; American 
Gent....ns. Co. av: McLanathan, ‘lal 
Kan. 553; Andrews. V. Pearson, 68 
Me. 19, 21; Milliken v. Bailey, 61 
Me. 316, 322; Howard v. American 
Peace Soc., 49 Me. DO Sie aeons State Vv. 
Bartlett, 47 Me. 388, 392; Criss Vv. 
English, 26 Md. 553, 569; American 
Bible Soc. v. Pratt, 9 Allen (Mass.) 


v. Leeds, 9 Phila. 


thing 


“A legacy 


FALLING THROUGH—FALSE 


NEM.* 
FALSARIO. 


the truth.14 
FALSA 
MINUIT.*® 


109, 118; Sargent v. Adams, 3 Gray 
(Mass.) 72, 78, 683 AmD 718; Minot v. 
Boston Asylum, ete., for Indigent 
Boys, 7 Mete. (Mass.) 416, 418; John- 
stone v. Scott, 11 Mich. 232, 240; An- 
derson v. Baughman, 7 Mich. 69, 74 
AmD 699; Mitchner vy. Holmes, 117 Mo. 
185, 208, 22 SW 1070; Adler v. Kansas 
City, etc., R. Co., 92 Mo. 242, 249, 4 SW 


917; Bambrick v. King, 59 Mo. A. 
284, 287; Hubermann y. Evans, 46 
Nebr. 784, 65 NW 1045; Peaslee v. 


Rounds, 77 N. H. 544, 546, 94 A 263; 
Somersworth Sav. Bank v. Roberts, 
38 N. H. 22, 28; Winkley v. Kaime, 32 
N. H. 268, 275 [cit 1 Greenleaf Ev. 
Sst Peale ve etenalh 12 (apne EAE tos 
Bellows v. Copp, 20 N. H. 492, 503; 
Booby v. Davis, 20 N. H. 140, 146, 51 
AmD 210; Dempsey v. Newark, 53 
N. J. L. 4, 14, 20 A 886, 10 LRA 700; 
Evens v. Griscom, 42 N. J. L. 579, 
582, 36 AmR 542; Wills v. McKinney, 
4{ N. J: Li. 120, 127; Parker ‘v. Bliza- 
beth, 39 N. J. L. 689, 692 [cit Curtis 
v. Brown County, 22 Wis. 167]; 
Newark v. State, 34 N. J. L. 523, 529; 
Freeman v. Headley, 33 N. J. L. 523, 
541; Fuller v. Carr, 33.N.'J. U..157, 
159; State v. Orange, 32 N. J. L. 49, 
53; German Pioneer Verein v. Meyer, 
70 N. J. Eq. 192, 68 A 835, 836; Kan- 
ouse v. Slockbower, 48 N. J... Ea. 
43, 45, 21 ‘A’ 197; Conover’ v. War- 
dell, 22 N. J. Eq. 492, 503; Conever v. 
Wardell, 20 N. J. Eq. 266, 272; Linds- 
ley v. Williams, 20 N. J. Eq. 93, 
95 [cit Shrewsbury v. Boylston, 
1. ‘Pick’ (Mass) ~105];. : Bryce “Vv. 
Morillardie. Inss.Co,,, 6d.IN. oy. / 220; 


245, 14 AmR 249; Wilson v. Coulter, | 


29 Apps Div. t 855.92; 0L oN YS 3804; 
Brewster v. Balch, 41 N. Y. Super. 
63, 69 [cit Burr v. Broadway ins: Co,, 
16 N. Y. 267]; Peo. v. Lord, 9 App. 
Div. 458, 461, 41 NYS 343 [cit Water- 
vliet Turnp. Co. v. McKean, 6 Hill 
(N. Y.) 616, 619]; Jackson v. Marsh, 6 
Cow. (N. Y.) 281, 284; Goff v. Pope, 
83 N. C. 123, 126 [cit 1 Greenleaf Ev. 
§ 301]; Merrick v. Merrick, 37 Oh. 
St. 126, 41 AmR 493; Poland v. Con- 
nolly, 16 Oh. St. 64, 66; Banning v. 


Banning, 12 Oh. St. 437, 452; Ash- 
worth v. Carleton, 12 Oh. St. 381, 
385; Moreland v. Brady, 8 Or. 303, 


313234 VAmR~ 581; Philadelphia v. 
Howe, 6 Pa. Co. 354, 356; Merrill v. 
Macomber, 37 R. I. 458, 461, 938 A 642; 
State Sav. Bank v. Stewart, 93 Va. 
447, 452, 25 SE 5438 [cit Hutnter v. 
Hume, 88 Va. 24, 28, 138 SE 305; Pres- 
ton v. Heiskell, 32 Gratt. (73 Va.) 
48, 59, 60; Roy v. Rowzie, 25 Gratt. 
(66 Va.) 599, 605; Wootton v. Redd, 
12 Gratt. (53 Va.) 196, 209; Broom 
lee. Max. 6295 01 Greenleaf Ev. 
§ 301; 2 Minor Inst. (4th ed) 10638; 2 
Taylor Ev. § 1218]; Roy v. Rowzie, 
25 Gratt. (66 Va.) 599, 605; Wiscon- 
sin River Impr. Co. v. Pier, 137 Wis. 
325, 118 NW 857, 860, 21 LRANS 
538: Jackson v. Rankins, 67 Wis. 285, 
289, 30 NW 301; Jones _v. Workman, 
65 Wis. 269, 270, 27 NW 158; Sher- 
wood v. Sherwood, 45 Wis. 357, 364, 
30 AmR 757; Cork v. Bacon, 45 Wis. 
192, 196, 30 AmR 712; Paine v. Ben- 
ton, 32 Wis. 491, 496; Barton v. Bab- 


cock, 28 Wis. 192, 197; ! Hopkins v. 
Holt, 9 Wis. 228, 23 Doe v. Hub- 
bard, 15 Q. B. 227, 244, 69 BCL? 220) 


117 Reprint 445; Robinson v. Bristol, 


FALSA ORTHOGRAPHIA 
GRAMMATICA NON VITIAT CONCESSIO- 


: faith 


[25 C. J.] 
SIVE FALSA 


435 


In Spanish law, one who commits 


the crime of falsehood, that is, one who adulterates, 
corrupts, falsifies, or alters an object or perverts 


SIMULATA NON VERITATEM 
FALSE. The term has two distinct and well 


recognized meanings. 
ally or knowingly or negligently untrue; and (2) 
untrue by mistake, accident, or honestly after the 
exercise of reasonable care.'é 


It signifies: (1) Intention- 


The true meaning 


11 C, B,' 208,231, 73-HCL 208, 138 
Reprint 451; Barton v. Dawes, 10 C. 
B. 261, 264, 70 HCL 261, 138 Reprint 


106; Spooner v. Payne, 4 C. B. 328, 
330, 56 ECh 328, 136 Reprint 538; 
Hall vo" Bishers 91 9S Colti rage mes 


EngCh 47, 63 Reprint 315; Foster v. 
Mentor L. Assur. Co., 3 E. & B. 48, 
77 ECL 48, 118 Reprint 1058: Hewer 
v. Cox, 3 BE. & E. 428, 486, 107 BCL 
428, 121 Reprint 503; West v. Law- 
day, 11 H. L. Cas. 375, 385, 11 Reprint 
1378; Slingsby v. Grainger, 7 H. L. 
Cas. 273, 282, 286, 11 Reprint 109; 
In re Whatman, 10 Jur. N. S. 1242; 
Doe v: Carpenter, 20 L. J. Q. B. 70, 
71,1 EnglL&Eq 307; Llewellyn v. Jer- 
sey, 11 M. & W. 183, 152 Reprint 767; 
Thomas v. Thomas, 6 T. R. 671, 675, 
101 Reprint 764; Guardian Assur. 
Co. v. Connely, 20 Can. S: C. 208, 211; 
Bigaouette v. North Shore R. Co., 17 
Can. S. C. 363, 371; Beaudet v. North 
shore: Rez Cov*l> Can. (Si Cyraaap ee 
Guardian Assur. Co. v. Connelly, 12 
CanLTOceNotes 152, 153; Chute vy. 
Adney, 39 N. B. 113; McFatridge v. 
Griffin, 27 N.S. 421, 431; Le Gain’ v. 
Hosterman, 8 N. S. 413, 419, 429 [cit 
Broom Leg. Max. p 490]; Re Finu- 
cane, ete., Min. Co.) Ltd} 32) Ont, Li: 
128, 7 OntWN 194, 196; Brantford 
Electric, etc., Co. v. Brantford Starch 
Works, 3 Ont. L. 118. 119;-Re Sher- 
lock, 28 Ont. 638, 639; McBean vy. 
Kinnear, 23 Ont. 313, 317; Pearson v. 
Mulholland, 17 Qnt. 502, 511; Hickey 
v. Stover, 11 Ont. 106, 113; Smith v. 
Bonnisteéel, 13 Grant Ch. .(U. GC)? 29; 
38; Rowsell v. Hayden, 2 Grant Ch. 
QUE C.) 557, - 563") Nolan svi. Woxeasbo 
UW, CC. PP. 565,674" Jamieson se vies 
Collum, 18 U. C. Q. B. 445, 448; Upper 
Canada Bank v. Boulton, 7 U. C. Q. B. 
235, 242; In re Carvill, 6 Sask. L. 146. 

12. A maxim meaning “False or 
bad grammar does not vitiate a 
deed.” Trayner Leg. Max. 

13. A maxim meaning “False 
spelling or false grammar does not 
vitiate a grant.” Bouvier L. D. [cit 
Sheppard Touchst. p 55]. 

{a] Applied in: Shrewsbury’s 
Case, 9 Coke 46a, 48a. 

14, Escriche Diccionario. 

15. A maxim meaning ‘The truth 
is not impaired by any false or simu- 
lated statement.” Hernandez v. Fer- 
nandez, 17 Porto Rico 1038, 107. 

16. U. S. v. Ninety-Nine Dia- 
monds, 189 Fed. 961, 966, 72 CCA 9, 
2. LRANS 185 [certiorari den 201 
UW Sis645) 26) SC 7605550 Tavedsc 0 aur 
To same effect Doyle v. First Nat. 
Bank of Baltimore, 231 Fed. 649, 653, 
145 CCA 535; Franklin v. Monning 
Dry Goods Co., 217 Fed. 929, 932, 133 
CCA 601; In re Gilpin, 160 Fed. 171, 
183 [mod on other grounds 165 Fed. 
607, 91 CCA 445, 20 LRANS 1023]; 
Abbott L. D. [quot Ratterman v. In- 
galls, 48 Oh. St. 468, 483, 28 NH 168]. 

[a] When used with reference to 
the testimony of a witness, it ordi- 
narily means something more than 
that the testimony is untrue, and im- 
plies that it is intentionally untrue, 
but the word is also sometimes used 
in the sense of mistakenly or er- 
roneously. State v. Henderson, 72 
Minn. 74, 75, 74 NW 1014. 

{b] A mere pretense set up in bad 
and without color of fact. 


436 [25C.J.] 


of the term must, as in other instances, often be 


determined by the context.'* 


Involving evil intent or turpitude. mo 
important uses in jurisprudence,'* and even in its 
popular application,!® the word implies something 
more than a mere untruth; it is an untruth coupled 
with a lying intent,’® that which is not true, coupled 
with a lying intent;** or an intent to deceive or to 
perpetrate some treachery or fraud,** including not 
ortly the element of error, but also of intentional 
wrong ;?2 something designedly untrue, deceitful, 
implying an intention to perpetrate some treachery 
or fraud;24 contrived or calculated to deceive and 
injure;?> deceitful;?° fraudulent.?* 


Farnsworth v. Halstead, 18 NYCiv 
Proc 227, 228 [cit Hadden v. New 
York Silk Mfg. Co., 1 Daly (N. Y.) 
388]; Kiefer v. Thomass, 6 AbbPrNS 
GN. YY.) 42. Fi J 

[ec] “Mistake” distinguished. 
“The word false is not the equivalent 
of ‘mistake.’’’ Peo. v. Sprague, 53 
Cal. 491, 494 [cit Peo. v. Righetti, 
66 Cal. 184, 185, 4 P 1185, 1186]. 

17) “Williams ‘v. Terr., 23 Ariz: 2:7, 
31, 108 P 2438, 244,.27 LRANS 1032 
[quot Cyc]; Foot v. Altna L. Ins. 
Gono. IN, ¥.'571,.577;. Ratterman ~~ 
Ingalls, 48 Oh. St. 468, 485, 28 NE 
168. See also Anderson vy. Witzger- 
ald, 4 H. L. Cas. 484, 512, 10 Reprint 
551 [quot Mason y. Canada Agricul- 
tunale Mut. Assur. Assoc, 18. U. iC: 
C. P. 19, 26] (‘“When I use the word 
‘false’ in a sense connected with 
fraud, what do I mean? I mean not 
only that which is untrue, but I mean 
that which is malicious, wilful, 
which is criminal, which is false in 
an odious sense, and to the man’s 
knowledge. And therefore the con- 
struction which, after a great deal 
of consideration, I should put upon 
this part of the clause certainly is, 
that it refers to a wilful fraud, a 
wilful misstatement’’). : 

18. Williams v. Terr., 13 Ariz. 27, 
81, 108 P 2438, 244, 27 LRANS 1032 
[quot Cyc]; Ratterman -yv. Ingalls, 
48 Oh. St. 468, 484, 28 NE 168. 

1Oy Williams Vv. Terr., 13 Ariz: 27, 
81, 108 P 243, 244, 27 LRANS 1032 
[quot Cyc]; Mason y. Canada Agri- 
eultural Mut. Assur. Assoc., 18 U. C. 
Gee eo. 24. 

20, Williams v. Terr., 13 Ariz. 27, 
31, 108 P 248, 244, 27 LRANS 1032 
[quot Cyc]; Wood v. State, 48 Ga. 
192, 297, 15 AmR 664. es 

[a] Guilty intent implied.—Gilpin 
v. Merchants’ at. Bank, 165 Fed. 
607, 611, 91 CCA 445, 20 LRANS 
1023; U. S. v. Twenty Boxes of 
Cheese, 168 Fed. 369, 371; Hamlin v. 
Radford Grocery Co., (Tex. Civ. A.) 
182; SW 716, 717. 

{b] Evil intent may be presumed 
from the natural consequences of an 


act. In re Josephson, 229 Fed., 272, 
274. 
21. Doyle v. Baltimore First Nat. 


Bank, 231 Fed. 649, 653, 145 CCA 535; 
Franklin v. Monning Dry Goods Co., 
217 Fed. 929, 932,133 CCA 601; Wood 
v. State, 48 Ga. 192, 297, 15 AmR 
664 


22. Williams v. Terr., 13 Ariz. 27, 
31, 108 P 243, 244, 27 LRANS 1032 
[quot Cyc]; State v. Smith, 63 Vt. 
201, 211, 22 A 604; Mason v. Canada 
Agricultural Mut. Assur. Assoc., 18 
Times CG. P19! 22) 

23. Hatcher v. Dunn, 102 Iowa 411, 
71 NW 343, 344, 36 LRA 689. 

24. Black L. D. [quot State v. 
heonard, 73 Or. 451, 144'P 118, 118, 
681]; Hatcher vy. Dunn, 102 Iowa 411, 
416, 71 NW 348, 36 LRA 689. 

25. Black L. D.- [quot State  v. 
Reena, emote tetads Po steht es 


26. Black i. DPD. fiquot. State. v: 
hie isp Or, 45944 —P te) Ws. 


27. Foot v. Attna L. Ins. Co., 61 
INE Ys: Os UD 1.6. 


For later cases, developments and changes in the law see cumulative Annotations, 


FALSE 


bas 


Not involving evil intent or turpitude. The term, 


however, as often used, does not necessarily involve 


In the more 


true ;°° 


falsity.®° 


‘*false 
‘*false 


1 7 48 
ing, 


{a] “Fraudulent” compared.—(1) 
The word “false” is sometimes used 
in the sense of “fraudulent,” and 
sometimes in the sense of “untrue.” 
Foot v. Attna L.~Ins. Co., 61 N. Y. 
Bits weno. enone (2) The adjectives 
“false” and “fraudulent” may express 
different qualities of the noun 
“proof,” and therefore plaintiff’s alle- 
gation that defendant’s proof. of com- 
pliance with a‘ preémption act was 
false and fraudulent is not well con- 
troverted by a literal denial thereof 


jin his answer, since he has not de- 


nied that the proof was “false or 
fraudulent,” but only that it was 
“false and fraudulent.” Miller vy. 
Tobin, 18 Fed. 609, 614, 9 Sawy. 401. 

28. Williams v. Terr., 13 Ariz. 27, 
31; 108 P2438, 244.027 LRANS. 1032 
[quot Cyc]. 

29. U.S. v. Nashville, ete., R. Co., 
249 Fed. 678, 681, 161 CCA 588. 

30. Williams v. Terr., 13 Ariz. 27, 
31, 108 P_ 243, 244, 27 LRANS 1032 
[quot Cyc]; Ratterman v. Ingalls, 48 
Oh. St. 468, 484, 28 NE 168. 

31. Hatcher v. Dunn, 102 Iowa 
411, 416, 71 NW 3438, 36 LRA 689. 

32. U.S. v. Nashville, ete., R. Co., 
249 Fed. 678, 681, 161 CCA 588: Eliot 
Nat. Bank v. Gill, 218 Fed. 600, 603, 
134 CCA 358. 

83. Black L. D. [quot State v. 
Leonard, 73 Or. 451, 144 P 113, 118, 
681]; Williams v. Terr., 13 Ariz. 27, 
31, 108 P 243, 244, 27 LRANS 1032 
[quot Cyc]; Walker v. Hawley, 56 
Conn. 559, 567, 16 A 674; Hatcher v. 
Dunn, 102 Iowa 411, 416, 71 NW 343, 
36 LRA 689; Gerardo v. Brush, 120 
Mich. 405, 409, 79 NW 646; Foot vy. 
Axtna, Le Ins: (Co... 61 Ne Yu Sl be 

34. Hatcher v. Dunn, 102 Iowa 
411, 416, 71 NW 3438, 36 LRA 689. 

35. State v. Young, 46 N. H. 266, 
270, 88 AmD 212; Rohr v. State, 60 
IN fda t SG, 2D ooo: AL Olas 

86. State v. Young, 46 N. H. 266, 
270, 88 AmD 212; Rohr v. State, 60 
IN. d Een 569, 579, “S8iAs 678. 

37. In re Gilpin, 160 Fed. 171, 183 
[mod on other grounds 165 Fed. 607, 
91 CCA 445, 20 LRANS 1023]. 

[a] “To say of a man that he rea- 
sons from false premises, or draws 
false conclusions from correct prem- 
ises, is not libelous. In such cases 
the word ‘false’ means no more than 
that the premises were not true, or 
that the conclusion was erroneous.” 
Walker v. Hawley, 56 Conn. 559, 566, 
16 A 674. 

38. Black .L.. DB. [quot State -y. 
Leonard, 73 Or. 451, 144 P 113, 148, 
68115) UneiSs ave Nashville, (éte, mR. 
249 Fed. 678, 681, 161 CCA 588: Mc- 
Gowan v. Larsen, 66 Fed. 910, 914, 14 
CCA 178; Williams v. Terr., 13 Ariz. 
27, 31, 108 P 248, 244, 27 LRANS 1032 
[quot Cyc]; Walker v. Hawley, 56 
Conn. 559, 567, 16 A 674; Gerardo v. 
Brush, 120 Mich. 405, 409, 79 NW 
646; Foot y. Adtna L. Ins. Co., 61 
INees ADT) OU 

[a] “Untrue” distinguished.—An- 
derson v. Fitzgerald, 4 H. L. Cas. 
484, 506, 10 Reprint 551 [cit Mason 
v. Canada Agricultural Mut. Assur. 
ASSOC, 208 UsiG, € Plo m224; 

39. Peo. v. Wong Fook Sam, 146 
Cal. 114, 79 P 848. 


turpitude of mind,?* nor intentionally or fraudulently 
false,*? meaning simply the opposite of correct, or 
inaccurate ;*! ~ incorrect ;*2 
faulty ;** fictitious ;*° not genuine;** not true;?7 un- 
true ;** false in fact, as distinguished from legal 


erroneous ;°° 


Phrases: ‘‘False account,’’ 4° ‘‘false affidavit,’’ 41 
alarm by the 
and fraudulent,’’ #8 
‘‘false arrest,’’* ‘‘false auditing and paying 
of claims,’’ #* ‘‘false bank note,’’ 47 ‘false brand- 
‘“false 


fire-alarm 
““false 


telegraph,’’ 42 
answer,’’ #4 


charge,’’*° ‘‘false claim,’’ 5° 

40. Putnam v. Osgood, 51 N. H. 
192, 207 [cit Bouvier L. D.] (in the 
more common and ordinary meaning, 


'“an account which is morally false, 


—known to be untrue’). 
Libel and Slander [25 Cye 343]. 

41. Williams v. Terr., 13 Ariz. 27, 
108 P 248, 244, 27 LRANS 1032: U.S. 
v. Ingraham, 49 Fed. 155, 156. See 
also Perjury [30 Cye 1395]. 

42. Koppersmith y. State, 51 Ala. 
6, 7 (as used in the act of Febr. 25, 
1871, providing for the punishment 
of any person giving or causing to 
be given a false alarm by the fire 
alarm telegraph in the city of Mobile, 
knowing it to be such, the term does 
not mean a false alarm of fire, and 
it is not necessary that the bells 
should have been rung in the regu- 
lar manner which would have indi- 
cated the place of the fire, nor that 
the firemen should have been~ de- 
ceived by the false alarm and induced 
by it to turn out with their engine, 
but includes any alarm caused by an 
intermeddling with the wires). 

48. Miller v. Tobin, 18 Fed. 609, 
614, 9 Sawy. 401. 

44. Howe v. Elwell, 57 App. Div. 
357, 358, 67 NYS 1108; Robert Gere 
Bank v. Inman, 51 Hun 97, 5 NYS 
457, 458; Ex p. Flannagan, 2 CanCr 
Cas 513; Reg. v. McGregor, 2 CanCr 
Cas 410. See Farnsworth v. Hal- 
stead, 10 NYS 763, 764, 18 NYCivProc 
227 (an answer “which is false ifn the 
sense of being a mere pretense set 
up in bad faith and without color of 
fact’); Livingston v. Finkle, 8 How 
Pr (N. Y.) 485, 486 (an answer which 
denies the complaint, but does not 
assert anything). .See also “False 
plea” infra text and note 79, 

[a] Synonymous with “sham an- 
swer.”—Robert Gere Bank vy. Inman, 
bt Hun 97, 5 NYS “457, 4589 ies 
Pleading [31 Cye 613, 628, 625]. 

45. See False Imprisonment post 


See also 


pag: v. Gresser, 124 NYS 581, 


47. U Howell, 
(UES. 20 L. ed. 195 [quot 
U. S. v. Owens, 37 Fed. 112, 115) 
(“a forged paper in the similitude of 
a banknote, or which on its face ap- 
pears to be such a note”). See also 
Counterfeiting. § 2: Forgery [19 Cyc 


1384]. 

48. Terry v. Swift, 21 Ga. A. 4 ; 
94 SE 658, 659; Hatcher v. Dunn, 108 
Iowa 411, 416, 71 NW 3843, 36 LRA 
689. See Animals §§ 99-124. 

49. See Divorce §§ 93-96, 163; 

[25 Cye es Ma- 


a OS ie 
432, 436, 


Libel and Slander 
licious Prosecution [26 Cye 

50. U.S. v. Shapleigh, 54 Fed. 126, 
128, 4 CCA 237; Walker v. Hawley, 
56 Conn. 559, 567, 16 A 674; Brunaugh 
v. State, 173 Ind. 483, 99 NB 1019, 
1025. See Bridgeman v. U. S., 140 
Fed. 577, 594, 72 CCA 145 (includes 
a statement or a claim which is not 
true; but a mere mistake, made 
through error or inadvertence, is 
within the definition of a false claim 
as used in the law, if it was believed 
by the agent to be true); Brunaugh 


v. State, 173 Ind. 483, 496, 90 NE 
L019) 1025 icitsw. S! ve Shapleigh, 54 
Fed. 126, 4 CGA 237} (ineludes a 


Same title, page and note number, 


11 ‘Wall. 


J 
‘ 


, 


am 
* 


‘false coin,’’>! ‘‘false conclusion,’’>? ‘‘false con- 
str a ‘«false diamonds,’’>4 

false document,’’®> ‘‘false entry,’’>® ‘‘false evi- 
dence of debt,’’®* ‘‘false, forged, antedated or coun- 
terfeit certificate of citizenship,’’®* ‘‘false, forged, 
or counterfeited notes or bonds,’’°® ‘‘false imprison- 
ment,’’®° ‘‘false in any material representation,’’* 
‘false in one part of his testimony,’’®? ‘‘false in- 
strument,’’°* ‘‘false invoice ‘or fraudulent prac- 
“false 


struction im grammar,’’>? 


tice,’’ ®* ‘‘false measures,’’ ® 


claim presented for more work per- 
formed or supplies furnished than 


was actually performed or fur- 
nished). 

51. See Counterfeiting § 3. 

52. Walker v. Hawley, 56 Conn. 
559, 567, 16 A 674. 

53. Walker v. Hawley, 56 Conn. 
559, 567, 16 A 674. 

54. U.S. v. Howell, 11 Wall. (U. 
S5)i043'23:/ 4360820 Ls) ed. 5196) C Halse 


stones which purport to be diamonds, 
or false similitude of diamonds’). 
55. Williams v. Terr., 13 Ariz. 27, 


32, 108 P 248, 27 LRANS 1032 [quot 


Cyc] (‘fa document purporting to be 
made by a person who did not make 
the same, or a document purporting 
to be made by some person who did 
not in fact exist’). See also Can. Cr. 
Code § 421 [quot Re Murphy, 2 Can 
GrCasi518,) 5 vols 

56. U. S. v. Potter, 56 Fed. 83, 
94. See also Banks and Banking 
$$ 696-704. 

[a] Defined as: (1) An entry made 
in a book by an officer of a bank, 
that is intentionally and knowingly 
false when made, and made with in- 
tent to deceive the officers of the 
pank or defraud the association. 
U. S. v. Wilson, 176 Fed. 806, 808. 
(2) An entry which is either totally 
fictitious, or fictitious to some extent. 
Newport Slipway Dry Dock, etc., Co. 
v. Paynter, 34 Ch. D. 88, 91. To same 
effect Cochran v. U. S., 157 U. S. 
286, 295, 15 SCt 628, 39 Li. ed. 704; 
Dorsey v. U. S., 101 Fed. 746, 748, 
41 CCA 652; U. S. v. Peters, 87 Fed. 
984, 985; Dow v. U. S., 84 Fed. 904, 
909, 27 CCA 140; U. S._v. Allis, 73 
Fed. 165, 170; U. S. v. Allen, 47 Fed. 
696, 697; U. S. v. Crecilius, 34 Fed. 
S0psie- (3) An—untrue or incorrect 
entry (U. S. v. Graves, 53 Fed. 634, 
644), (4) in contradistinction to “cor- 
rect” (U. S. v. Potter, 56 Fed. 83, 94). 

[b] A simple mistake by an officer 
in making an entry in one of the 
company’s books, growing out of a 
clerical error, is not a false entry. 
U. S. v. Wilson, 176 Fed. 806, 808. 

57. State v. Hayes, 37 S. D. 530, 
159 NW 108, 110. 

58. Dolan v. U. S.,_133 Fed. 440, 
450, 69 CCA 274 (mot limited to one 
which is forged, but includes one 
which is false in its recital of facts). 
See Aliens § 170 et seq. 

59. U. S. v. Howell, 11 Wall. (U. 
S.) 432, 436, 20 L. ed. 19. See also 
Counterfeiting 15 C. J. p 355; Forgery 
[19 Cyc 1367]. , 

60. See False Imprisonment post 


p 439. ’ 

61. Huntington v. Attrill, 118 
N. Y. 365, 23 NE 544, 545; Torbett 
vy. Eaton, 


49 Hun 209, 1 NYS 614, 
616. 


62, Peo. v. Luchetti, 119 Cal. 501, 
507, 51 P 707. See also Falsus in 
Uno Falsus in Omnibus post. 

63. State v. Willson, 28 Minn, 52, 


54, 9 NW 28 (“according to the or- |! 


dinary and proper meaning of the 
word ‘false’... as applied toa note 
or other instrument in writing .. . 
one that is counterfeit, or not genuine, 
—an instrument by which some one 
has attempted to imitate another’s 
personal act, and, by means of such 
imitation, to cheat and defraud, and 
not the doing of something in the 
name of another, which does not pro- 
fess to be the other’s personal act, 
put that of the doer thereof, who 
claims by the act itself to be au- 
thorized to obligate the individual 


FALSE 


Oasys" 


for whom he assumes to act”). 

64 U.S. v. Cargo of Sugar, 25 F. 
Cas. No. 14,722, 3 Sawy.. 46. 

65. Mason y. Canada Agricultural 
Mut. Assur. Assoc., 18 e (Cannes 


19; 22 

Gerardo v. Brush, 120 Mich. 
405, 409, 79, NW 646. See Perjury 
[30 Cye 1395]. 

[a] Of bankrupt.—‘‘Where it ap- 
pears that a bankrupt has concealed 
assets which have not been listed in 
his schedules, he will be deemed to 
have taken a false oath when he 
swore to the truth of the schedules. 
... But if a false oath was due to 
a mistake in fact, or the honest ad- 
vice of counsel, to whom the bank- 
rupt had disclosed all the facts rela- 
tive to the items omitted from his 
schedules, and which form the basis 
of the objections, a discharge will 
not be refused.” In re Stafford, 226 
Fed. 127, 133. 

67. Pierce v. Peo., 81 Ill. 98, 101. 
See also Williams v. Terr., 13 Ariz. 
27, 108 P 243, 27 LRANS 1032 Gn- 
cluding a willfully untrue written 
order directing a bank to pay money 


on demand). : 
{ U. S. v. Wood, 127 Fed. 171, 


173. See Perjury [30 Cyc 1395]. 

69. State v. Hayes, 37 S. D. 530, 
159 NW 108, 109. 

70. Graham vy. McReynolds, 90 
Tenn. 673, 18 SW 272, 273 (terms 
equivalent to “inducement,” “prom- 
ise,” “artifice,” or “deception’’). 


71. U.S. v. Cargo of Sugar, 25 F. 
Cas. No. 14,722, 3 Sawy. 46. 

72. Eliot Nat. Bank vy. Gill, 218 
Fed. 600, 603, 134 CCA 358. 

73. Terry v. Swift, 21 Ga. A. 431, 
94 SE 658, 659. See also Adultera- 
tion 2 GC. J. p 1; Food [19 Cye 1084]. 


74, London County Council v. 
Payne, [1904] 1 K. B. 194. 

75, Lane v. Rendall, [1899] 2 Q. 
B. 673, 676. See also False Pre- 


tenses § 25; Weights and Measures 
[40 Cye 886]. 

76. Miller v. Moore, 83 Ga. 684, 
10 SE 360, 20 AmSR 329, 6 LRA 374. 

{a] Car loads of corn were “false 
packed” where upon the surface the 
corn was sound and came up to the 
description of the seller, but beneath, 
beginning at a depth of some two 
feet, the corn was musty and blue- 
eyed. Miller v. Moore, 83 Ga. 684, 
10 SE 360, 20 AmSR 329, 6 LRA 374. 

77, State v. Pierson, 101 Wash. 
818, 172 P 236, 2388. F 

73, See False Personation post 
this volume. 

79, See “False answer’ supra text 
and note 44; Pleading [31 Cyc 613, 
623, 625]. 

[a] Sham plea.—(1) The term has 
the same meaning as_ the word 
“sham’’? when used in reference to 
pleadings. Peo. Vv. McCumber, 18 
N. Y. 315, 321, 72 AmD 515. (2) 
Neither term necessarily includes 
the idea of an artificial construction 
of the plea, or doubt as to the legal 
character of the defense upon its 
face. Peo. v. McCumber, supra. (3) 
The defense may be entirely clear 
in form, but nevertheless, sham, for 
the sole reason that it is false. Peo. 
v. McCumber, supra. ; 

[b] Tlustration.—A false plea is 
one that sets up new matter in avoid- 
ance of the action which defendant 
fails in supporting, or one which sub- 
jects a plaintiff to an expense addi- 
tional to what otherwise would be 
necessary to show his right of re- 


[25C.J5.] 437 


‘‘false or bogus checks,’’s? ‘‘false or fraudulent af- 
fidavit,’’®8 ‘‘false or fraudulent bond or other evi- 
dence of debt,’’® ‘‘false or fraudulent persua- 
sion,’’7° ‘false or fraudulent practice or appli- 
ance,’’"? ‘‘false or fraudulent return,’’?? ‘‘false or 
incorrect analysis,’’™* ‘‘false or unjust,’’?4 ‘‘false or 
unjust weights,’’*> ‘‘false packed,’’** ‘‘false 
pers,’’ "7 ‘‘false personation,’’ “8 ‘‘false plea,’’ 7 
“‘false premises,’’*° ‘‘false pretense,’’ 8! ‘‘false 
rate,’’ 5 ‘‘false representation,’’ §* ‘‘false repre- 


pa- 


covery. The plea of the general is- 
sue: cannot be considered a false plea, 
and, where the pleas of “non assump- 
sit” and “non assumpsit infra’ are 
pleaded by administrators, they are 
not false pleas. Pierson y. Evans, 
1 ny GN Yio S05 OL. 
I alker v. Hawley, 56 Conn. 
559, 16 A 674, 675. a 
10. 


81. See False Pretenses § 


;See also Mason y. Canada Agricul- 


tural Mut. "Assur. Aissoc.,, 18° U.)"¢: 
C. P. 19, 22 [cit Bouvier L. D.; Tom- 
lin L..D.] (where it is said: “We do 
not speak of ‘untrue pretences, when 
we wish to designate an offence of 


| that character; but we say ‘false pre- 


tences’ ’’). 

82. Herminghausen v. Adams Hx- 
press Co., 167 Iowa 230, 149 NW 234, 

83. Columbian Ins. Co. v. Law- 
rence, 2 Pet. (U. S:) 25, 49, 7 L. ed. 
335; Gleason y. O’Mara, 180 Fed. 417, 
418, 103 CCA 563; Dotson v. Kirk, 
180 Fed. 14, 24, 103 CCA 368; In re 
Kyte, 174 Fed. 867, 871; Freeman v. 
Evans, 159 Fed. 26, 32, 86 CCA 216; 
Union Pac. R. Co. v. Barnes, 64 Fed. 
80, 88, 12 CCA 48; The Normannia, 
62 Fed. 469, 472; Sebastian County 
Bank vy. Gann, 121 Ark. 115, 180 SW 
754, 755; Newark First Nat. Bank v. 
People’s Nat.. Bank, 97 Ark. 15, 132 
SW 1008, 1009; Hanger v. Evins, 38 
Ark. 334, 343; Russ Lumber, etc., Co. 
v. Muscupiabe Land, etc., Co., 120 
Cal. 521, 52 P 995, 998, 65 AmSR 186; 
Bowman v. Provident Realty Inv. Co., 
40), ‘Cal. A. 115, 180) Piss “Salhies sve 
Johnson;~85 Conn... 77, Si A 974. 976; 
AnnCasl1916A 386; Day v. Mutual 
Ben, .17, ns; Co., <8). (Co, 4a ote 
AmR 565; Griffin v. Griffin, 130 Ga. 
hee 61--SH) 16, 16 LRANS? 93a: 
AnnCas 866; Ricks v. State, 8 Ga, A. 
449, 69 SE 576; Burwash v. Ballou, 
230 Ill. 34, 82 NE 355, 356, 15 LRANS 
409; Murphy v. Murphy, 189 Ill. 360, 
59 NE 796, 797; Burwash v. Ballou, 
1£32- Tl. Ay 71; Krieger vs Krieger; 
120 Ill. A. 634, 687; Hartman v. In- 
ternational Bldg., etce., Assoc, 28 
Ind. A. 65, 62 NE 64, 65; Mittauch 
v. Walsh, 136 Iowa 225, 113 NW 818, 
819; Gaar v. Halverson, 128 Iowa 608, 
105 NW 108; Schneider v. Schneider, 
125 Iowa 1, 98 NW 159, 163; Weise 
v. Grove, 123 Iowa 585, 99 NW 191, 
192; Else v. Freeman, 72 Kan. 666, 
83 P 409; Speed v. Hollingsworth, 54 
Kan. 436, 38 P 496, 498; Barrett v. 
Lewiston, etc., R. Co., 110 Me. 24, 
85 A 306, 308; McDonald v. Trafton, 
15 Me. 225, 227; Vincent v. Corbett, 
94 Miss. 46, 47 S 641, 642, 21 LRANS 


85; Weik v. Williamson Gunning 
Adv. Co., 109 Mo. A. 6, 84 SW 144, 
148; Dormitzer v. Greve, 3 Mo. A. 


593; Horn v. Abbott, 100 Nebr. 403, 
160 NW 104; Newark Trust Co. v. 
Lackawanna Iny. Co., 88 N. J. Eq. 
541, 103 A 168; Inderlied v. Honey- 
well, 88 App. Div. 144, 84 NYS 333, 
334; Scarsdale Pub. Co. v._ Carter, 
63 Mise. 271, 116 NYS 731, 735; Al- 
ston v. Mechanics’ Mut. Ins. Co., 

Hill (N. Y.) 329, 334; Adtna F. Ins. 
Co. v. Tyler, 16 Wend. (N. Y.) 385, 
30 AmD 90; Lunn y. Shermer, 93 N. C. 
Mut. Ins. 
Co. v. Washington Mut. Ins. Co., 1 


Van Horn vy. O'Connor, Wash. 
518, 85 P 260, 261; Tolley v. Poteet, 
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sentation of a material fact,’’ 8* ‘false return, 
‘‘false statement,’’ °° “false swearing,’? 87 ‘false 
telegram,’’ 88 “false token or writing,’’ 8° ‘‘false 
weights ;?? 91 
‘‘knowing it to be false,’’ “knowingly false,’’ °° 


9? 90 ‘¢false 


trade description, 


62) W. Va..231,.57 SE 811, 819... See 
also Contracts §§ 279-309; Deceit 18 
Ci Jp} alse pretenses §§ 11-38; 
Fraud [20 Cyc 1]; Sales [85 Cyc 11; 
Vendor and Purchaser [39 Cye 1129]. 

84 Foot v. Attna L. Ins. Co., 61 
ING area tars 

85. Bouvier L. D. [quot McLain v. 
Jenkins, 170 Mo. 16, 24, 70 SW 152] 
(“a return made by the sheriff or 
other ministerial officer to a writ in 
which is stated a fact contrary to the 
truth and injurious to one of the par- 
ties, or to some one having an_in- 
terest in it’). To same effect Na- 
tional Bank of Commerce vy. Allen, 
223 Fed. 472, 478, 139 CCA 20; Lan- 
der v. Mercantile Nat. Bank, 118 Fed. 
orwell, DD. CCA 523°" Raker. ~ ‘v. 
Bucher, 100 Cal. 219, 34 P-654, 849; 
Ohio Farmers’ Ins. Co. v. Hard, 59 
Oh. St. 248, 255, 52 NE 635; Ratter- 
man v. Ingalls, 48 Oh. St. 468, 485, 
28 NE 168 (“The section includes as 
well those who ‘shall evade making 
a return’ as those who ‘make a false 
return, and the maxim noscitur a 
sociis is invoked. True, it is urged 
that the word ‘evade’ here is synony- 
mous with ‘omit,’ and hence gives 
color to the opposite construction. 
This, we think, is wholly inadmissi- 
ble, for the word, comparing the defi- 
nitions of lexicographers, scarcely 
admits of any meaning, when applied 
to the act of a person, which does 
not involve a perverse or sinister ele- 
ment’). See also Census §§ 6, 7; 
Process [32 Cyc 514]; Sheriffs and 
Constables [35 Cyc 1728); Taxation 
fist ‘Cyc 995). 

[a] “‘False return’ was simply 
the specific name ... for one of the 
numerous class of actions on the 
ease. It was not an action in rem 
for the purpose of canceling or set- 
ting aside the return in order to 
pave the way for another action for 
damages, but was itself an action for 


damages founded upon the official 
misconduct of the _ sheriff.’”” Raker 
Veo bucher, 100» Cal. 214. 219,..34 Pp 
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truth. 
and 


654, 849. 

[b] “A ‘false return,’ within the 
meaning of ... [a statute relative 
to taxation], must be one in which 
there appears, if not a design to mis- 
lead or to deceive, at least culpable 
negligence on the part of the tax- 
payer.” Lander v. Mercantile Nat. 
Bank, 118 Fed. 785, 787, 55 CCA 523 
{cit Ratterman y. Ingalls, 48 Oh. St. 
468, 28 NE 168]. 

86. Doyle v. Baltimore First Nat. 
Bank, 231 Fed. 649, 653, 145 CCA 535; 
International Harvester Co. of 
America vy. Carlson, 217 Fed. 736, 133 
CCA 430; McGowan v. Larsen, 66 Fed. 
910, 14 CCA 178;-Torbett v. Eaton, 49 
Hun 209,°L INYSrere [aft 113 Ney. 
623 mem, 20 NE 876 mem]; Van In- 
gen v. Whitman, 62 N. Y. 513. 

Ae statement, recklessly made 
without knowledge of its truth, but 
which is really “false.” Trimble v. 
Reid, 97 Ky. 718, 720, 31 SW 861. 

“A statement not known to be true 
by the person making it.” U.S. v. 
Bradford, 148 Fed. 413, 424. 

[a] Knowledge of falsity. — A 
“false statement” in making an en- 
try of imported goods, means more 
than incorrect or erroneous, and im- 
plies statements knowingly or neg- 
ligently untrue. U.S. v. Ninety-Nine 
Diamonds, 139 Fed. 961, 966, 72 CCA 
9, 2 LRANS 185. 

[b] “False statement . annuls 
the policy.”—Dowdy v. General Ani- 
mals Ins. Co., 33 Ont. L:. 258) 261; 8 
OntWN 61, 21 DomLR 492. 

87. Franklin Ins. Co. v. Culver, 6 
Ind. 137, 189; Marion v. Great Re- 
public Ins. Co., 35 Mo. 148, 151; Maher 
v. Hibernia Ins. Co., 67 N. Y. 283, 292; 
Ratterman v. Ingalis, 48 Oh. St. 468, 
484, 28 NE 168; Hamilton County Ins. 
Co. v. Cappellar, 38 Oh. St. 560, 574; 
Franklin F. Ins. Co. v. Updegraff, 43 
Pa. 350, 359; Derry v. Peek, 14 App. 
Cas. 337: Anderson vé © Fitzgerald, 4 
Heyl Cas. 483. 51 10 Reprint 551; 
Mason vy. Canada Agricultural Mut. 
Assur. Assoc., 18 U. rch COMPA elo 2 


ne Die 


‘‘ontrue or fraudulent.’’ 4 


In Spanish law, the perversion of 


FALSEHOOD. In its common meaning a willful 
act or declaration contrary to truth.%® 


See generally Perjury [30 Cyc 1395}. 

[a] In connection with insurance 
policies the term has been construed 
in Franklin Ins, Co. v. Culver, 6 Ind. 


e410 ay See also Fire Insurance 

88. See Telegraphs and _  Tele- 
phones [87 Cyc 1696]. : 

89. Peo. v. Gates, 138 Wend. 
(Nas Ye)puslis “S2isveSece Walse »ere= 
tenses § 43. 

90. False Pretenses § 25; Trade- 
Marks, Trade-Names, and Unfair 


Competition [38 Cye 700, 852]. 

“A trade description which is false 
in a material respect as regards 
goods to which it is applied.” St. 50 
& 51 Vict. (1891) el 28 -§ 4 subs) 1 
[quot Kirshenboim vy. Salmon, [1898] 
2 Oem Be 19) 264% To same effect 
BischopviDoler, 18 Cox Capea 
Hooper vy. Balfour, 62 L. T. Rep. N. s 
646, 648. 

[a] The use of the term “quad 
ruple plate” in an advertisement of 
tea sets is an application of a false 
trade description, where the sets can- 
not properly be described in such a 
manner) "Ree? vi Derbatony Copel 
Ont. 276. 

91. Mason v. Canada Agricultural 
Mut.Assun) Assoen (18ad; \GuG; aie 
19, 22. See also Weights and Meas- 
ures [40 Cye 886]. 

92; Huntingtom wi Atirile- © ie 
N. Y. 365, 376, 283 NE 544; Torbett. v. 
Haton, 49 Hun 209, 213, 1 NYS 614. 

93. State v. Brown, 110 La. 591, 
594, 34. S 698 


94. Clapp v. Massachusetts, Ben. 


Assoc., 146 Mass. 519, 530, 16 NE 
433; Foot v. Altna L. Ins. Co.,; -61 
INVOYS Uber B76: 

95. Escriche Diccionario. See De- 


ceit 18 C.J. p 25; False ante p 4385. 

96. Putnam vy. eee”) DIREIN Ee 
192, 207 [cit Bouvier L Dele See also 
False ante p 435. 

[a] As a badge of fraud.—Neece 
v: Neece, 104 Va. 343, 51 SE 739, 740. 
See also Badges of Fraud 6 Cindi 
p 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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i. DEFINITIONS AND DISTINCTIONS 


[§ 1] 


1. U. S—Johnson vy. Tompkins, 
13 F. Cas. No. 7,416, Baldw. 571, 600. 
Cal.—Peo. v. Wheeler, 73 Cal. 252, 
256, 14 P 796. 
og aaeade v. Ridgway, 33 Ill. 473, 

Ind.—Efroymson v. Smith, 29 Ind. 
A. 451, 68 NE 328, 329. 

Kan.—Whitman vy. Atchison, etce., 
FUCOe So: Wan. 1505 155,116, P.s2e4, 
34 LRANS 1029, AnnCas1912D 722. 

Ky.—Hoor Vv. Coombs, 15 KyL 
845. 

La.—Crossett v. Campbell, 122 La. 
659, 664, 48 S 141, 129 AmSR 362, 
20 LRANS 967. 

Me.—Crowell vy. 10 Me. 
325, 329. 

Mo.—Milton v. Missouri Dairy Co., 
188 Mo. A. 278, 286, 175 SW 105. 


Gleason, 


N.. H.—Pike v. Hanson, 9 .N. .H.. 
A91, 493. a 

N. Y.—Lansing v. Case, 4 NYLeg 
Obs 221. 

Nr .C=—Riley wv. .Stone; 174— N.C. 
588, 601, 94 SE 434. 


Ss. D.—Cullen y. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, Ann 
Cas1916B 115. 

Tex.—Gold v. Campbell, 54 Tex. 
GiveetAc 269. ~ehds, LA SW24635 
kins v. State, 6 Tex. A. 452, 

Eng.— Warner v.-Riddiford, 4 C. B. 
“N. S. 180, 187, 93 ECL 180, 140 Re- 
print 1052. 3 

Que.—Cole v. Cooke, 12 Que. K. B. 
519, 529, 8 CanCrCas 300. 

Sask.—Mack Sing v. Smith, 1 Sask. 
L. 454, 9 WestLR 28. 

[a] Other definitions.—(1) ‘‘The 
unlawful and total restraint of the 
liberty of the person.” 19 Cyc 319 
[quot Crossett y. Campbell, 122 La. 
659, 664, 48 S 141, 129 AmSR 362, 
20 LRANS 967; Riley v. Stone, 174 
N. GC. 588, 601, 94 SE 434, and cit 
Waters v. National Woolen Mills, 142 
Ga. 133, 136, 82.SE 535; Westberry 
v. Clanton, 136 Ga. 795, 72 SE 238]. 
To same effect Johnson v. Tompkins, 
13 F. Cas. No. 17,416, Baldw.. 571; 
McIntosh y. Bullard, 95 Ark. 227, 129 
SW 85: Davis v. Pacific Tel. etc, 
oe et oneal Aue Lees D Uar rey aD ole i 
698; McCaffrey v. Thomas, 20 Del. 
437, 56 A 382; Butler v. Tattnall 
Bank, 140 Ga. 579, 79 SH 456; Thorpe 
v. Wray, 68 Ga. 359; Michael v. 
Bacon, 5 Ga. A. 331, 63 SH 228; Lud- 
wig v. Ellis, 22 Ida. 475; 126 P 7695 
Brewster v. Peo., 183 Ill. 143, 55 Nid 
640; Eberling v. State, 136 Ind. 117, 
85 NE 1023; Whitman v. Atchison, 
ete., R. Co., 85 Kan. 150, 116 P 234, 
34 LRANS 1029, AnnCas1912D 1722; 
Hanser v. Bieber, 271 Mo. 


326, a 
8; Dunlevy v. Wolferman, i 
Me. vi 46, 29 BS Wri ll6d;0 Sliters av. 
Yorath, 52 Mont. 129, 155 P_1113; 
Gillingham v. Ohio River R. Co., 35 
W. Va. 588, 14 SE 243, 29 AmSR 827, 
14 LRA 798; Bird v. Jones, 7 Q. B. 
742,53 HCL 742, 115 Reprint 668. 
(2) “The placing of a person against 
his will in a position where he can- 
not exercise it in going where he 
may lawfully go, and detaining him 
at the will of another without law- 
ful authority.” Robinson v. Greene, 
148 Ala. 434, 440, 43 S 797. (3) A. 
wrongful interference with the per- 
sonal liberty of an individual 
without any sufficient legal cause 
therefor.” Garnier v. Sauires, 62 
Kan. 321, 324, 62 P 1005; Comer v. 
Knowles, 17 Kan. 436, 440. To same 
effect Neves v. Costa, 5 Cal. A. Ea mals 
89 P 860; Petit v. Colmery, 20) Del. 
266, 55 A 344; Marks v. Sullivan, 
9 Utah 12, 33 P 224. , (4) : The un- 
lawful restraint of a man’s liberty 
by imprisonment or by words ae 
an array of force,” Tomlin v. Hil- 


Cenc 


A. Definition. False imprisonment con- 
sists in the unlawful restraint against his will of 
an individual’s personal liberty or freedom of loco- 
motion.t The gist of false imprisonment is unlawful 


detention.? 


[§ 2] 
Kidnapping. 


dreth, 65 N. J. L. 488, 446, 47 A 649) A. 354, 359]. 


[quot New York, etc., R. Co. v. Wal- 
dron, 116 Md. 441, 448, 82 A 709, 
39 LRANS 502]. To same effect 
Bernheimer v. Becker, 102 Md. 250, 
62 A 526, 111 AmSR 356, 3 LRANS 
221. (5) “The unlawful restraint of 
one person by another.” Carroll v. 
Parry, 48 App. (D. C.) 453, 457. (6) 
“The unlawful restraint of a person 
contrary to his will, either with or 
without process of law. ... Two 
things are requisite, detention of 
the person and the unlawfulness of 
such detention.” Thorp v. Carvalho, 
LAr MISC 504,5ib58,.4 36) INXS vis) go 
same effect Reynolds v. Price, 56 SW 
502, 22 Kyl 5; Miller v. Ashcraft, 98 
Ky. .314, 32 SW 1085, 17 Kyl 894; 
Limbeck v. Gerry, 15 Misc. 663, 665, 
39 NYS 95; Smith v. Clark, 37 Utah 
116, 106 P 653, 26 LRANS 953, Ann 
Cas1912B 1366. (7) ‘Detention and 
restraint of liberty.’ Burns v. Er- 


ben, 24 N. -Y. Super. 555, 558, 26 
HowPr 273 [aff 40 N. Y. 463]. To 
same effect Brinkman v. Droles- 


baugh, 97 Oh, St. 171, 119 NE 451, 
LRA1918F 1132; Bonesteel v. Bone- 
steel, 28 Wis. 245, .30 Wis. 511. (8) 
“A pure, naked, unlawful detention, 
unaffected by any question of mo- 
tive or purpose.’”’ Johnson v. Mc- 
Daniel, 5 OhS&CP 717, 718. To same 
effect Rich v. McInerny, 103 Ala. 345, 
15 S 663, 49 AmSR 382, 

[b] Statutory definitions. — (1) 
“Ralse imprisonment consists in the 
unlawful detention of the person of 
another, for any length of time, 
whereby he is deprived of his per- 
sonal liberty.” Code § 4447 [quot 
Waters v. National Woolen Mills, 142 
Ga. 133,-136, 82. SH 535]. (2). “False 
imprisonment is the unlawful viola- 
tion of the personal liberty of an- 


other.” Pen. Code § 236 [quot Neves 
Vapi COSGa, wom Gale gwAc endl Lee 7 980 aah 
860]; Ida. Code § 6721; Pen. Code 
§ 420 [quot Kroeger v. Passmore, 
86), Monts, %:504,... 508) ° 98,5 Pay 805, 
14 LRANS 988]; Rev. Code .§ 8324 


[quot Slifer v. Yorath, 52 Mont. 129, 
155 P 1113]. (3) ‘False imprison- 
ment is the willful detention of an- 
other against his consent, and where 
it is not expressly authorized by 
law, whether such detention be ef- 
fected by an assault, by actual vio- 
lence to the person, by threats, 


the party so detained from removing 
from one place to another, as he may 
see proper.’ Pen. Code (1895) art 
618 [quot Giroux v. State, 40 Tex. 
97, 102; Gold vy. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463]. 

[c] Text writers’ definitions.— 
(1) “False imprisonment is a trespass 
committed by one man against the 
person of another by unlawfully ar- 
resting him and detaining him with- 
out any legal authority.” Addison 
Torts p 552 § 798 [quot Davis v. Pa- 
cific Tel., etce., Co., 127 Cal. 312, 320, 
57 P 764, 59 P 698; Snead v. Bon- 
noil, 166 N. Y. 325, 328, 59 NE 899; 
Johnston v. Bruckheimer, 133 App. 
Div. 649, 118 NYS 189; Pease v. Frei- 
wald, 39 Misc. 549, 8 NYS 402; Tracy 
v. Coffey, 28 Oh. Cir. Ct. 579; Taylor 
vy, Coolidge, 64 Vt. 506, 24 A 656; 
Gelzenleuchter v. Niemeyer, 64 Wis. 
316, 25 NW 442, 54 AmR 616]. (2) 
“Any intentional detention of the 
person of another not authorized by 
law. It is any illegal imprisonment 
without any process whatever, or 
under color of process wholly illegal, 
without regard to the question 
whether any crime has been commit- 
ted, or a debt due.” Bouvier L. D. 


or’ 
by any other means which restrains |) 


B. Distinguished from Other Torts—1. 
In General. False imprisonment is a distinct tort.? 


False imprisonment differs from . 


(3) “False imprison- 
ment is a wrong akin to the wrong 
of assault and battery, and consists 
in imposing by force or threats an 
unlawful restraint upon a man’s 
freedom of locomotion.”’ Cooley 
Torts p 196 [quot New York, etc., 
R. Co. v. Waldron, 116 Md. 441, 448, 
82 A 709, 39 LRANS 502; Gilling- 
ham v. Ohio River R. Co., 35 W. Va. 
588, 595, 14 SH 243, 29 AmSR 827, 
14 LRA 798]. (4) “Any unlawful 
physical restraint .by one. of an- 


other’s liberty, whether in prison or 


elsewhere.” Bishop Non-Contr. § 206 
[quot Gillingham v. Ohio River R. 
Co., 35 W. Va. 588, 595, 14 SE 243, 
295jAMSR 82%. 14 RAG IS yee) 
“Every confinement of the person is 
an imprisonment, whether it be in 
a common prison, or in a private 
house, or in the stocks, or even by 
forcibly detaining one in the public 
streets.” 2 Blackstone Comm. bk 
3 p 127 [quot Waters v. National 
Weolen Mills, 142 Ga. 133, 135, 82 SE 

ap 

2. Ala.—Central of Georgia R. Co. 
v. Carlock, 72 S 261. 

Colo.—Baker v. Barton, 1 Colo. A. 
1335. 281 88. 

Del.—Marshall v. Cleaver, 20 Del. 
450, 56 A 380. 

Ga.—Waters v. Walkover Shoe 
Shop, 142 Ga. 137, 82 SE 537; Gordon 
v. Hogan, 114 Ga. 354, 40 SE 


229. 
Ill.— Gore v. Field, 184 Ill. A. 486. 
Me.—Stevens v. Manson, 87 Me. 
436, 32 A 1002. 
Md.—New York, etc, R: Co.v. 


Waldron, 116 Md. 441, 82 A 709, 39 
LRANS 502; Kirk v. Garrett, 84 Md. 
383, 35 A 1089, 

Mo.—Furlong v. German-American 
Press Assoc., 189 SW 385. 

Mont.—Stephens v. Conley, 48 
aD 352, 1388 P 189, AnnCasi915D 

Nebr.—Johnson y. Bouton, 35 Nebr. 
898, 538 NW 995. 

N. Y.—Schultz v. Greenwood Cem- 
etery,, 2190) IN. Y.) e206)" 83) INE 4s 
Brown v. Chadsey, 39 Barb. 253. 
ee C.—State v. Lunsford, 81 N. C. 

Pa,.—Neall v. Hart, 115 Pa. 347, 
8 A 628, 2 AmSR 559; McCarthy v. 
De Armit, 99 Pa. 63; Mihalyik v. 
Klein, 22 Pa. Super. 193. 

R. I.—Hobbs v. Ray, 18 R. I. 84, 


25 A 694. 
S. C.—McConnell v. Kennedy, 29 
Se C180. Ko SB aie: 
Tex.—Houston, ete. R: ‘Co. vs 
Roberson, (Civ. A.) 138 SW 822. 


W. Va.—Tavenner v. Morehead, 41 
W. Va. 116, 23 SE 673. 

3. Comer ‘v.. ‘Knowles, 1° 2Kan, 
436, 441. 

“The wrong constituting false im- 
prisonment differs essentially from 


the wrongs constituting malicious 
prosecution, malicious arrest, as- 
sault, and assault - and - battery, 
though all of these wrongs may 


sometimes be united in one compre- 
hensive and aggregated wrong. It 
also differs from libel and slander, 
and indeed from every other wrong. 
for which an action is given. 'There- 
fore a rule of law found to be ap- 
plicable to some other class of cases 
may not have any application what- 
ever to an action of false imprison- 
ment. AS we have before stated, 
malice and willfulness are not essen- 
tial elements’ of false imprisonment; 
and in this the action of false im- 
prisonment differs from that of libel, 
Slander, malicious prosecution, and 
perhaps from some others,’ Comer 


[quot McCaskey v. Garrett, 91 Mo.!v. Knowles, supra. 
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kidnapping * in that the latter is false imprisonment 
aggravated by removal of the imprisoned person to 


some other place.® 


Assault and battery. False imprisonment differs 
from assault and battery ® in that while every false 
imprisonment includes at least a technica] assault,’ 
the element of battery is not essential and, if pres- 
ent, merely serves to increase the damages.® 
False imprisonment differs 
from libel and slander ® in that these must include 
the element of malice which is not necessary in 
false imprisonment,!® but it is like slander in that 
good faith will mitigate damages in both.11 
A trespass as to defendant’s personal 


Libel and slander. 


Trespass. 


4. See generally Kidnapping [24 
Cye 796]. 

5. Eberling v. State, 136 Ind. 117, 
119, 35 NE 1028; Furlong v. German- 
American Press Assoc., (Mo.) 189 
SW 385; Click v. State, 3 Tex. 282. 

“Kidnaping and false imprison- 
ment, two offenses against the in- 
dividual, of which ordinarily the lat- 


ter is included in the former, are 
punishable by the common law.... 
Kidraping is a false imprisonment 
aggravated by conveying the im- 


prisoned person to some other place.” 
1 Bishop Cr. L. § 553 [quot Eberling 
v. State, supra]. 

6. See generally Assault and Bat- 
tery 5 C. J. p 608. 

7, See infra § 10. 

8. Beardsley v. Soper, 
Diveooo, lid NYS 1043. 

9. See generally Libel and Slan- 
der [25 Cyc 225]. 

10. Comer vy. Knowles, 17 Kan. 
436. 

Malice as element of false im- 
prisonment see infra § 6 


184 App. 


1i. Dunlevy v. Wolferman, 106 
Mo. A. 46, 79 SW 1165, 
12. Friedenthal v. Goodloe, 202 


Ala. 611, 81 S 553. 

[a] Tllustration—A complaint, in 
an action for damages, alleging that 
plaintiff while at a railroad depot 
was deprived of his suit of clothes 
by defendant accompanied by police 
officers in a rude, oppressive, and in- 
sulting manner, states a cause of ac- 
tion for trespass to goods and not 
for false imprisonment. Friedenthal 
v. Goodloe, 202 Ala. 611, 81 S 553. 

13. Judgment upon one cause of 
action as bar to action upon the 
Other see Judgments. 

Pendency of action for false im- 
prisonment as bar to malicious 
prosecution see Abatement and Re- 
vival § 80 n 29 [a]. 

14, See the following cases: 
SS ope V.. De Baun) 18 Ark 

Ky.—Steinbergen v. Miller, 96 SW 
1101, 29 KyL 1132; Mitchell v. Ripy, 
82 Ky. 516, 6 Kyl 555. 

La.—Weil v. Israel, 42 La. Ann. 
955, 8 S 826; Ryder v. Adams, 5 
La. 318. 

Mich.—Bennett v. Eddy, 120 Mich. 
300, 79 NW 481. 

N. Y.—Sheldon , vy. Carpenter, 4 
N. Y. 579, 55 AmD 301; Loomis v. 
Render, 41 Hun 268; Wilson v. King, 
39 N. Y. Super. 384; Perry v. Sutley, 
18 NYS 683. 

Oh.—Page v. Miller, 13 Oh. Cir, Ct. 
663, 6 Oh. Cir. Dec. 676. 

Pa.—Neall v. Hart, 115 Pa. 347, 
8 A 628, 2 AmSR 559. 

S. C.—Garvin v. Blocker, 4 S. ¢C. 
L. 157 [discussed with relation to 
confusion of actions McConnell vy. 
Kennedy, 29 S. C. 180, 7 SE 76]. 

Eng.—Moore v. Guardner, 16 M. & 
W. 595, 153 Reprint 1327. 

Que.—Canadian Pac. R. Co. v. Wal- 
ler, 1 DomLR 47, 19 CanCrCas 190. 

[a] Illustrations. — (1) Where 
plaintiff was arrested on a warrant 
which on its face failed to charge 


. FALSE IMPRISONMENT 


imprisonment.” 


prosecution and 
tal.15 


allege and prove 


a crime, it was~held in a subsequent 
suit for false imprisonment against 
defendant complainant to defendant 
justice, who issued the warrant, that 
evidence of probable cause was ad- 
missible not only in mitigation of 
damages but also as “justification 
for the prosecution.” Neall v. Hart, 
115 Pa. 347, 8 A 628, 2 AmSR 559. 
(2) Where plaintiff was arrested and 
imprisoned under a warrant falsely 
charging him with larceny and sued 
complainant, it was held in revers- 
ing a judgment for defendant as 
against the evidence that there was 
clearly malice and lack of probable 
cause for the prosecution and there- 
fore plaintiff should have recovered 
for the “false imprisonment.” Page 
v. Miller; 13 Oh. Cir’ Ct. 6638, 6)'Oh. 
Cir. Dec. 676. (3) Defendant made 
an affidavit in due form accusing 
plaintiff without probable cause, of 
forgery and thereby caused plain- 
tiffs arrest and detention. The 
court, in affirming judgment for 
plaintiff and holding that legal mal- 
ice was implied, called the action 
one for malicious prosecution and 
false imprisonment. Weil v. Israel, 
42 La. Ann. 955, 8 S 826. (4) Where 
plaintiff, a railroad news agent, was 
wrongfully accused of theft by a 
rassenger, and at the instigation of 
defendant railroad’s conductor, ar- 
rested and imprisoned on such 
charge, the court in affirming a judg- 
ment for plaintiff treated the case as 
one for “malicious arrest and prose- 
cution,” discussing the distinction 
between the English and French law 
as respects malicious prosecution, 
but apparently making no distinction 
between false imprisonment and ma- 
licious prosecution. Canadian Pac. 
R. Co. v. Waller, (Que.) 1 DomLR 
47, 19 CanCrCas 190: 

[b] Confused terminology. — (1) 
Where plaintiff alleged that defend- 
ant maliciously started a suit for 
replevin against plaintiff to secure 
plaintiff's arrest and that plaintiff 
was imprisoned under a capias is- 
Sued therein, the court treated the 
action as one for malicious prosecu- 
tion but the official report called the 
action “trespass on the case for false 
imprisonment.” Beebe v. De Baun, 8 
Ark. 510. (2) Where plaintiff was 
imprisoned,-under due process, to en- 
force costs and after plaintiff had 
paid costs defendant unjustifiably 
refused to give the order for his re- 
lease and thereby caused his pro- 
longed detention, the action for dam- 
ages was in case and plaintiff being 
unable to prove actual malice, judg- 
ment was for defendant. Moore vy. 
Guardner, 16 M. & W. 595, 153 Re- 
print 1327. 

15. U.S—Raphaer y. Leader, 203 
Fed. 184. 

Ky.—Roberts v. Thomas, 135 Ky. 
68, 121 SW 961, 21 AnnCas 456, 457 
[eit Cyc]. 

Mo.—Rosendale v. Market Square 
Dry Goods Co., (A.) 213 SW 169. 

Pa.—DeLong v. Lehigh Valley 
Transit Co., 59 Pa. Super. 363; Bur- 


. [$§ 2-3 


property, although involving some element of per- 
sonal restraint, will not therefore constitute a false 


[§ 3] 2. Malicious Prosecution.1? Although not 
always observed, the distinction between malicious 


false imprisonment is fundamen- 


Put briefly, the essential difference between 
a wrongful detention for which malicious prosecu- 
tion will lie, and one for which false imprisonment 
will lie, is that in the former the detention is ma- 
licious but under the due forms of law, whereas 
in the latter the detention is without color of legal 
authority.‘® In malicious prosecution plaintiff must 
malice and want of probable cause . 


ford v. Rainey, 42 Pa. Co. 137. 

Vt.—Roberts v. Danforth, 92 
88, 102 A 335. 

“They are made up of different ele- 
ments, ‘enforced by different forms 
of action, are governed by_ different 
rules of pleading, evidence, and dam- 
ages, and are subject to different de- 
fenses.’’”’ 19 Cye 321 [quot Snyder v. 
Thompson, 134° Iowa 725, 729, 112 
NW 239; Johnston vy. Bruckheimer, 
133 App. Div. 649, 651, 118 NYS 189; 
Torpey v. Bilmeyer, 18° Pa. Dist. 
1082]. 

[a] False imprisonment distin- 
guished from malicious arrest.—In 
holding that a complaint alleging ar- 
rest and detention under a ma- 
liciously sued out writ of execution 
stated a case of malicious prosecu- 
tion and not of false imprisonment,, 
the. court  saidiehltln as essentially 
a declaration for malicious prosecu- 
tion, though where, as here, an ar- 
rest follows the malicious prosecu- 
tion, the tort is commonly called ma- 
licious arrest. The distinction is 
mainly one of phraseology and is im- 
material here.” Roberts v. Danforth, 
92 Vt. 88, 102 A 335. -See generally 
Malicious Prosecution [26 Cyc 1]. 

16. U. S.—Castro v. De Uriarte, 12 
Fed. 250 [motion for, new trial den 
16 Fed. 93]. 

BY Cali aA: 


Cal—Neves y. Costa, 
Ind.—Colter v. Lower, 35 Ind. 285, 


aVits 


111, 89 P 860. 
9° AmR! 7855" Turpin sv; Remy, 4% 
Blackf. 210. 

Md.—Turner v. Walker, 3 Gill & 
J. 377, 22 AmD 329, 

Mo.—Dunlevy v. Wolferman, 106 
Mo. A. 46, 79 SW 1165; McCaskey 
v. Garrett, 91 Mo, A. 354. 

Nebr.—Hackler vy. Miller, 79 Nebr. 
206, 112 NW 303. 

N. Y.—Brown v. Chadsey, 39 Barb. 
253; Cunningham vy. Bast River 
Hlectric Light Co., 60 N. Y. Super. 
282, 17 NYS 872; Warren y. Dennett, 
17 Mise. 86, 39 NYS 8380; Broadway, 


ete., Co. v. American Soc., ete. 15 
AbbPrNS 51. . 
S. C.—Barfield v. Coker, 73 §. CG 


181, 58 SE 170; McConnell v. Ken. 
nedy, 29 S. C. 180, 7 SE 76. 
Tenn.—Herzog y. Graham, 9 Lea 


152. 

Tex.—Smyth y, State, 51 Tex. Cr, 
ae po SM 899. See 

- Va.—Tavenner v. Morehead, 
GRE. eee 23 SE 673. e is 
is.—Murphy y. Martin, 58 is. 

276, 16 NW 608. A 

[a] Other distinctions.—(1) “An 
action for false imprisonment is for 
the defendant’s having done 
which, upon stating of it, 
festly illegal; while a malicious 
prosecution is for a prosecution 
which, upon the stating of it, is 
manifestly legal.” Johnson vy. Grid- 
wood, 7 Mise. 651, 652, 28 NYS 151 
[aff 143 N. Y¥. 660 mem, 39 NE 21 
mem]. To same effect Neil v. Thorn, 
88 N. Y. 270 frev 17 Hun 144]; Hobbs 
VorRay; 18 Ri. 84. 2 o5NUA, 694; John- 


is mani- 


stone v. Sutton, 1 T. R, 544, 99 Re-. 


print 1243, 1 HRC 763, per Lord. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 


that ° 
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= 
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and the termination of the proceeding favorably to 
plaintiff,‘ whereas in false imprisonment the alle- 
gation of want of probable cause is not essential, 
and the burden is on defendant to prove probable 


PALSE IMPRISONMENT 


cause as a defense or in mitigation.1® Malice is ma- 


Mansfield. (2) “The difference ... 
is this: The wrongdoer in making 
the unlawful arrest, or causing it to 
be done, takes the law in his own 
hands and acts without a warrant 
from a court or magistrate, while 
the man who instigates a malicious 
prosecution puts the machinery of 
the criminal law into operation, caus- 
ing a warrant to issue and the arrest 
under the warrant.’ Pandjiris v. 
Hartman, 196 Mo. 539, 545, 94 SW 
270. (3) “In an action for malicious 
prosecution it must appear that he 
[complainant] was actuated by mal- 
ice, without probable cause; and in 
an action for false imprisonment it 
must appear that he was guilty of 
some improper conduct, connecting 
him with the unlawful arrest. In 
either case, if he have probable cause 
to believe a crime has been com- 
mitted .. he is not responsible.” 
Teal v. Fissel, 28 Fed. 351. 

[b]- Dlustrations.—(1) <A state 
policeman’s assault upon a railroad 
passenger who had not paid his fare 
and the taking of him into custody 
for evading his fare, having been un- 
warranted by law, constituted false 
imprisonment, or some wrong other 
than malicious prosecution. Squires 
v. Southern Pac. Co., (Cal. A.) 183 
P 695. (2) Where plaintiff was ar- 
rested on a warrant, fair on its face 
but voidable for failure to comply 
with certain treaty stipulations, and 
sued defendant consul general, com- 
plainant, in malicious prosecution, 
and the latter demurred on _ the 
ground that the proceedings being 
irregular the action should have 
been in false imprisonment instead 
of malicious prosecution, the court 
overruled the demurrer. Castro v. 
De Uriarte, 12 Fed. 250 [motion for 
new trial den 16 Fed. 93]. 


17. See Malicious Prosecution [26 
Cye 8]. 

18. Ala.—Sanders v. Davis, 153 
Ala. 375, 44 S 979. 

Cal.—Nelson v. Kellogg, 162 Cal. 


G2inna2oee atts.) AnnCasl9i3 7D 17595 
Ky.—Southern R. Cov v. Shirley, 
121 Ky. 863, 90 SW 597, 28 Kyl 860, 
12 AnnCas 33. 
Oh.—Sachs v. Skeen, 15 OhS&CP 


612. 

N. B.—Kingston v. Wallace, 25 
INE BY 5:38: 

But see Hazard v. Harding, 63 


HowPr (N. Y.) 326, 327 (“The action 
is neither for malicious prosecution 
or false imprisonment, in both of 
which an averment of want of prob- 
able cause would be necessary’’). 

Necessity of averring probable 
cause See infra § 127. 

19. Canal Zone.—Kourany v. Hal- 
man, 2 Canal Zone 284. 

Iowa.—Snyder v. Thompson, 134 
Towa 725, 112 NW 2389. 

N. Y.—De Silva v. New York Cent. 
R. Co., 182 App. Div. 497, 169 NYS 
924. 

Pa.—McCarthy v. De Armit, 99 Pa. 
63; Frey v. Barr, 28 Pa. Dist. 570; 
Mikelberg v. Philadelphia Rapid 
Transit Co., 16 Pa. Dist. 906, 34 Pa. 
Co. 425; Burford v. Rainey, 42 Pa. 
Co. 137 (dictum). 

Eng.—Hicks v. Faulkner, 8 Q. B. 
D. 167 [aff 46 J. P. 420]. te 

[a] Mlustration.—Where plaintiff 
was arrested without warrant on a 
charge of intoxication, in a subse- 
quent suit for false imprisonment, 
it was held in setting aside a verdict 
for defendant peace officer that an 
instruction that plaintiff must prove 
he was not -intoxicated was error 
because in false imprisonment the 
burden of proving probable cause or 
justification is on the defendant, al- 
though in malicious prosecution such 


an instruction would have been cor- 
rect because there the burden is on 
plaintiff. Snyder v. Thompson, 134 
Iowa 725, 112 NW 239. 

[b] Application of rule.—Where 
plaintiff was wrongfully arrested 
without warrant by defendant rail- 
road’s Special officers for alleged 
misdemeanor and in a subsequent 
suit for damages the trial court 
charged the jury that plaintiff must 
prove lack of probable cause for the 
arrest in order to recover, it was 
held on appeal that the action was 
not for malicious prosecution but for 
false imprisonment and_ therefore 
the charge was reversible error. De 
Silva v. New York Cent. R. Co., 182 
App. Div. 497, 169 NYS 924. 


Burden of proof generally see 
infra § 146. 
Burden of proof in malicious 


prosecution see Malicious Prosecu- 

tion [26 Cyc 83 et seq]. 
Probable cause: 

AS bearing on amount of damages 
see infra § 176. 

As bearing on motives or malice see 
infra § 154, 

As justification for arrest see infra 


§§ 36-39. 

20. Cal.—Neves v. Costa, 5 Cal. 
A. 111, 89 P 860. 

La.—Wells~ v. Johnston, 52 La. 


Ann. 713, 27 S 185. But see O’Mal- 
ley v. Whitaker, 118 La. 906, 43 S 
545 (in malicious prosecution ‘the 
prosecution for damages may be 
maintained . . although the party 
who obtained the imprisonment acted 
without malice and upon reasonable 
and probable cause; while in the lat- 
ter, to wit, false imprisonment, an 
action cannot be maintained if it be 
shown that the party by whom the 


complaint was prosecuted acted in 
good faith and with probable 
cause”). i 
Mo.—Monson vy. Rouse, 86 Mo. A. 
Sr 
N.. Y.—Marks v. Townsend, 97 
INGy Yero90 


Okl.—Hostettler v. Carter, 175 P 
244, 

Man.—Sinelair v. Ruddell, 16 Man. 
53, 3 WestLR 532. 

Sask.—Baker v. Tedford, 2 Sask. 
L. 307. 

“In order to make a case of false 
imprisonment, malice and want of 
probable cause are not necessary in- 


gredients. ... These are necessary in 
law for malicious prosecution, but 
not . for false imprisonment. 


Monson y. Rouse, 86 Mo. A. 97, 102 


[quot Dougherty v. Snyder, 97 Mo. 
A, 495, 71 SW 463]. 
{al Legal advice as defense.— 


Where plaintiff was arrested under 


a void warrant and on suing for 
damages in two counts respectively 
for malicious prosecution and false 
imprisonment was wrongly com- 
pelled by the trial court to elect and 
choose to proceed for malicious 
prosecution, it was held on appeal 
that (1) compelling election was 
wrong, (2) the arrest being under 
void warrant, the action should have 
been for false imprisonment, (3) 
while legal advice in negativing 
malice would be a good defense in 
malicious prosecution, since _ there 
malice is a necessary element, it was 
no defense in false imprisonment be- 
cause in the latter malice is not a 
necessary element. Kourany v. Hal- 
man, 2 Canal Zone 284. 

21. U. S.—Davis v. Johnson, 101 
Fed. 952, 42 CCA 111. 

Cal.—Neves v. Costa, 5 Cal. A. 111, 
89 P 860. 


D. C—Auerbach v. Freeman, 43 
Apps 16s 
Ga.—Thorpe v. Wray, 68 Ga. 359, 
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terial only on the issue of damages;?° and the ter- 
mination of the proceeding is not material.”! 
the imprisonment is under legal authority it may 
be malicious but it cannot be false.?? 


if 
This is true 


370. 

Pa,—Lentz v. Raum, 59 Pa. Super. 
260, 262 [aff 22 Pa. Dist. 576, and 
cit Cyc]. 


Tex.—Taylor v. Hearn, 63 Tex. 
CivecAs 330 mcllee. ONeas Oi. 
N. S.—MckKenzie v. Jackson, 31 


Nas 7.0;, 

“The rule .. «+ requiring that the 
prosecution should be ended before 
the civil suit was maintainable, ap- 
plies alone to suits for malicious 
prosecution and not to suits for tres- 
pass [in false imprisonment].” 
Thorpe v. Wray, supra. To same 
effect Neves Vv. Costa, 5 Cal) AY 121, 
89 P 860. 

[a]. Reason for rule.—‘‘A previ- 
ous judicial proceeding not being 
an essential element of the injury, 
obviously the rule applicable to ma- 
licious prosecution, that the termina- 
tion of the proceeding is a condition 
precedent to the institution of an 
action for the injury, does not apply 
to a false imprisonment.” Lentz v. 
Raum, 59 Pa. Super. 260, 262. 

_ [b] Necessity of judicial proceed- 
ing.—“Unless the arrest is followed 
by some sort of a judicial proceeding 
there can be no malicious prosecu- 
tion, and the plaintiff must seek his 
remedy in an action for false im- 
prisonment.” Barry v. Third Ave. R. 
He 51 App. Div. 385, 386, 64 NYS 

o. 

[c] Unlawful detention without 
prosecution.— Where plaintiff was ar- 
rested without a warrant or other 
legal justification and threatened 
with prosecution but was never 
prosecuted, it was held. that the ac- 
tion should have been for false im- 
prisonment and that malicious prose- 
cution would not lie because there 
had been no “prosecution” at all. 
er back v. Freeman, 48 App. (D. C.) 

[d] Allegation of termination.— 
Where plaintiff alleged issuance of 
a warrant by one defendant at the 
instigation of another, his arrest and 
imprisonment thereunder by a third 
defendant, and that the whole trans- 
action was malicious and without 
probable cause and done to coerce 
plaintiff into settling a civil suit, 
but omitted an allegation of the ter- 
mination of the prosecution, it was 
held that this omission made the 
count one for false imprisonment 
and not for malicious prosecution. 
Davis v. Johnson, 101 Fed. 952, 42 
CCA TTI, 

22. Cal.—Squires v. Southern Pac. 
Co., (A.) 183° P 695: 

Ky.—Roberts v. Thomas, 135 Ky. 
63, 65, 121 SW 961, 21 AnnCas 456. 
oan Y.—Brown v. Crowl, 5 Wend. 


Or.—Lane v. Ball, 83 Or. 404, 413, 
160 P 144, 163 P 975. 

Vt.—Roberts v. Danforth, 92 Vt. 
88, 102 A: 335, 

W. Va.—Tavenner y. Morehead, 41 
W. Va. 116, 23 SE 673. 

But see Stoddard v. Bird, Kirby 
(Conn.) 65 (where it was held that 
if one made use of legal authority 
to secure the issuance of process and 
arrest of a person with design to ex- 


tort money and without any cause of 
action to justify the issuance of the 


process, he was liablé in false im- 
prisonment for a detention there- 
under). i 


“An action for false imprisonment 
may be maintained where the im- 
prisonment is without legal author- 
ity. But, where there is a valid or 
apparently valid power to arrest, the 
remedy is by an action for malicious 
prosecution.” Roberts. v. Thomas, 
supra [quot Lane y. Ball, supra]. 

[a] In accord with this view sce 
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—~ 


Meare, [88 


where legal authority is shown by valid process,?° | even if irregular ** or voidable.2® Void process will 
‘ 


Carl v. Ayers, 53 N. ‘Y. 144 (where 
in an action for ‘‘malicious prosecu- 
tion in charging plaintiff with steal- 
ing’ a nonsuit was held improperly 
granted against plaintiff on evidence 
that defendant caused plaintiff's ar- 
rest without warrant or probable 
cause on a false criminal charge). 
[b] Suit for excessive amount.— 
A declaration alleging bringing of 
suit for an excessive amount result- 
ing in plaintiff’s being sent to jail 
for inability to procure bail was 
held to state a case for malicious 
prosecution, and not for false im- 
prisonment or abuse of process. 
Roberts v. Danforth, 92 Vt. 88, 102 
A 335. : . 
[ec] Where plaintiff was commit- 


ted for contempt and brought an ac-- 


tion for damages, it was held that 
commitment for contempt, being a 
judicial act, could not form the basis 
of false imprisonment, but if ma- 
licious might be the basis ofan 
action for malicious prosecution. 
Tavenner v. Morehead, 41 W. Va. 116, 
23 SE 678. 

[d] The same detention as false 
imprisonment and malicious prose- 
cution.—Where at defendant’s ma- 
licious instigation, plaintiff was 
wrongfully arrested by a peace offi- 
cer without a warrant, taken to the 
station house and there detained 
after defendant had _ signed the 
charge sheet, and subsequently dis- 
charged by a magistrate, it was held 
the detention prior to appearance be- 
fore the magistrate was false im- 
prisonment but after the magistrate 
exercised his legal authority in de- 
taining plaintiff for investigation of 
the charges it ceased to be false im- 
prisonment but became malicious 
prosecution. Austin v. Dowling, L. 
R. 5 C. P. 534. To same effect Lock 
v. Ashton, 12 Q. B. 871, 64 ECL 871, 
116 Reprint 1097. 

Unlawfulness as element of defini- 
tion see supra § 1. 

What constitutes unlawfulness see 
infra §§ 15-67. 

23. U. S.—Western Union Tel. Co. 
v. Thompson, 144 Fed. 578, 75 CCA 
334; Whitten v. Bennett, 86 Fed. 405, 
30 CCA 140 [aff 77 Fed. 271]; Cas- 
tro v. De Uriarte, 12 Fed. 250. 

Ala.—Davis v. Sanders, 133 Ala. 
275, 32 S 499; Rich v. McInerny, 103 
Ala. 345, 15 S 663, 49 AmSR 32, 

Ark.—Campbell v. Hyde, 92 Ark. 
128, 122 SW 99. 

Cal.—Stuffs v. Abercrombie, 183 P 
458; Frost v. Witter, 132 Cal. 421, 
64 P 705, 84 AmSR 53; Donati v. 
Righetti, 9 Cal. A. 45, 97 P 1128. 

Tll.—Conkling v. Whitmore, 132 Ill]. 
A. 574; Mexico Cent. R. Co. v. Gehr, 
66 Ill. A. 178. 

Ind.—Boaz v. Tate, 43 Ind. 60; Col- 
ter. v. Lower, 35 Ind. 285, 9 AmR 
735; Seeger v..Pfeifer, 35 Ind. 13. 

Ky.—Reynolds v. Price, 56 SW 502, 
22 Kyl 5. 

Mass.—Black v. Buckingham, 174 
Mass. 102, 54 NE 494; Morrow v. 
Wheeler, etc. Mfg. Co., 165 Mass. 
849, 438 NE 105. 

Mo.—Rosendale v. Market Square 
Dry Goods Co., (A.) 213 SW 169; 
Dunlevy v. Wolferman, 106 Mo. A. 
46, 79 SW 1165. 

Mont.~—Grorud y. Lossl, 48 Mont. 
274, 1386 P 1069. 

Nebr.—Hackler v. Miller, 79 Nebr. 
, 206, 112 NW 3038. 

N. Y.—Nebenzahl v. Townsend, 10 
Daly 232, 61 HowPr 353; Ring v. 
Mitchell, 45 Misc. 493, 92 NYS 749: 
Warren v. Dennett, 17 Misc. 86, 39 
NYS 830; Burns v. Hben, 24 N. Y. 
Super. 555, 26 HowPr 273 [aff 40 
N. Y. 463]. 

HN C.—Allen v. Greenlee, 13 N. C. 

Pa.—Frey v. Barr, 28 Pa. Dist. 570; 
Moss vy. Judge, 16 Pa. Dist. 1021, 34 


— 


For later cases, developments and changes in the law see cumulative Annotati 


Pay Co.e433% 

R. I.-—Calderone v. 
RT. S78); bl MATS) 

S. C.—McConnell v. Kennedy, 29 


S. Cc. 180, 7 SE! 76. 
Danforth, 92 Vt. 


Kiernan, 23 


Vt.—Roberts v. 
88, 102 A 335. 

Wis.—Gelzenleuchter v. Niemeyer, 
he Wis. 316, 25 NW 442, 54 AmR 
616. 

Eng.—EHlsee v. Smith, 2 Chit. 304, 
18 ECL 648. 

N. B.—Thompson y. Mott, 32 N. B. 
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“Halse imprisonment is the 
unlawful arrest or detention of a 
person without warrant, or by an 


illegal warrant, or a warrant ille- 
gally executed. If the imprisonment 
is under legal process, but the ac- 
tion has been commenced and car- 
ried on maliciously and without 
probable cause, it is malicious prose- 


cution.” Donati-v. Righetti, 9 Cal. 
A. 45, 97 PRP 1128. To same ef- 
fect Western Union Tel. Co. v. 


Thompson, 144 Fed. 578, 75 CCA 334; 
Rich v. MeInerny, 103 Ala. 345, 15 S 
663, 49 AmSR 32; Frost v. Witter, 
132 Cal. 421, 64 P 705, 84 AmSR 
53 [quot Stubbs v. Abercrombie, (A.) 
183 P 458]; Mexican Cent. R. Co. v. 
Gehr, 66 Ili. A. 173 [quot Conkling v. 
Whitmore, 132 Ill. A. 574]; Grorud 
v. Lossl, 48 Mont. 274, 1386 P 1069; 
Warren v. Dennett, 17 Misc. 86, 39 


NYS 830; Gelzenleuchter v. Nie- 
meyer, 64 Wis. 316, 25 NW 442, 54 
AmR. 616. 

{a] Illustrations. — (1) Where 


plaintiff sued in false imprisonment 
and malicious prosecution for a 
wrongful arrest under warrant and 
the malicious prosecution count was 
dropped before verdict because the 
prosecution was still pending on ap- 
peal, it was held in reversing a judg- 
ment for plaintiff in false imprison- 
ment that the latter would not lie 
because the arrest was under valid 
process. Nebenzahl v. Townsend, 10 
Daly CN. UY.)' 92328 "6 “How.Pr 3537 
(2) Where a peace officer arrests a 
person without process and takes 
him before a magistrate, before 
whom he files a written complaint 
against the prisoner, describing no 
offense against the law, and after 
the hearing the person is set at lib- 
erty, an action for malicious prose- 
cution does not lie, but the party has 
immediate cause of action for false 
imprisonment. MHackler v. Miller, 
79 Nebr. 206, 112 NW 306. 

[b] Arrest under mesne process. 
—(1) Where one maliciously causes 
another to be duly arrested on mesne 
process issued by a court having 
jurisdiction, the cause of action 
thereupon arising is for malicious 
prosecution, not false arrest. Black 
v. Buckingham,\174 Mass. 102, 54 NE 
494, (2) A complaint alleging that 
defendant maliciously sued out a 
body execution against plaintiff for 
nearly a hundred times the amount 
of any claim defendant had probable 
cause to supose he had against 
plaintiff, and that plaintiff was 
wrongfully imprisoned thereunder, 
was held on demurrer to state a 


‘cause of action for malicious prose- 


cution, not for false imprisonment. 
Roberts v. Danforth, 92 Vt. 88, 102 
A 335, 

[e] Arrest on warrant.—Where 
arrest is made without warrant and 
immediate discharge follows, the ac- 
tion is for false arrest; where arrest 
is on a warrant, regularly sworn out, 
and is followed by prosecution, the 
action is for malicious prosecution. 
Moss v. Judge, 16 Pa. Dist. 1021, 34 
Pa, Col 483. 

(d] Arrest of wrong party under 
valid process. — Where defendant 
caused pldintiff’s arrest under a 
capias and the petition stated that 


plaintiff was not the person named 
in the capias, the court held that the 
petition stated an action for false 
imprisonment, and not one for ma- 
licious prosecution, Reynolds Vv. 
Price, 56 SW 502, 22 KyL 5. 

[e] Applications of rule to plead- 
ing.—(1) Where in a suit for dam- 
ages plaintiff amended a count, for 
malicious prosecution, in her com- 
plaint by striking out an allegation 
that she was arrested on a warrant, 
and substituting an allegation that 
she was arrested and held without a 
warrant, she thereby changed the 
action from malicious prosecution to 
false imprisonment and rendered in- 
structions given by the trial, court 
based on the theory of malicious 
prosecution inapplicable\and reversi- 
ble error. Western Union)Tel. Co. v. 
Thompson, 144 Fed. 578, 75 CCA 334. 
(2) A complaint alleging illegal ar- 
rest, detention, and restraint of lib- 
erty states an action for false im- 
prisonment, not malicious prosecu- 
tion, which lies for arrest under 
process of law. Burns v. Erben, 24 
N- Y. Super. 555, 26 HowPr’ 273 faff 
40 N. Y. 468]. (8) Where a count 
in a complaint alleged merely that 
defendant caused plaintiff to be ar- 
rested under a charge made verbally 
to a policeman it was held, because 
of the omission of an allegation of 
arrest under due process, not to al- 
lege a legal arrest; and therefore to 


state an action for false imprison- 
ment, and not for malicious prose- 
cution. Sanders v. Davis, 153 Ala. 
375, 44 § 979. 


Valid process as justification see 
infra §§ 41-43. 

24.° Haskins y. Ralston, .69 Mich. 
63, 37 NW 45, 13 AmSR 376. 

[a] Irregular warrant. — Where 
plaintiff's declaration charged -de- 
fendant with having maliciously, and 
without probable cause, instigated 
plaintiff’s arrest on a charge of 
forgery of which plaintiff was ac- 
quitted, and where on appeal it was 
argued by plaintiff that the action 
was for false imprisonment because 
the warrant was void for failure to 
include the statutory averment of 
intent to defraud, it was held that 
the omission of such ayverment ren- 
dered the warrant merely irregular, 
not void, and that therefore the ac- 
tion was for malicious prosecution 
and plaintiff could not recover in 
false imprisonment. Haskins v. Ral- 
ston, 69 Mich. 68, 87-NW 45, 13 
AmSR 376. 2 

Irregular process as justification 
see infra §§ 44-51, 

25. U. S.—Castro yv. De Uriarte, 
12 Fed. 250 [motion for new trial 
den 16 Fed. 93]. 

Mass.—Cassier v. Fales, 139 Mass, 
Re _ me aes 

. I.—lLisabelle v. Hubert, 23 R. I. 
456, 50 A 837. 

W. Va.—Tavenner v, Morehead, 41 
We) Va. 116) 923° SH 673; ; 
Poets S.—Campbell v. McKay, 38 N.'S. 

But see Berry v. Hamill, 12 Sere. 
& R. (Pa.) 210 (where plaintif€é was 
arrested and imprisoned on a eapias 
ad satisfaciendum which was held 
voidable because plaintiff had prop- 
erty sufficient to satisfy the debt 
for which the writ issued, and it was 
held in a subsequent suit against 
the creditor causing the issuance of 
the said capias that the proper ac- 
tion was trespass for false -imprison- 
ment, not case for malicious prose- 
ecution), 

{a] Detention under writ void- 
able for lack of return.—Where 
plaintiff was arrested on a writ fair 
on its face and issued by a court of 
competent jurisdiction but the writ 
was never returned, it was held in a 


subsequent suit against the party 


ons, Same title, page and note number, 


§§ 3-4] 


not constitute legal authority within this rule.26 
Historically the distinction grew out of the early 
cases distinguishing between trespass and the ac- 
tion on the ease ** which later authorities have fol- 
lowed,** trespass being the common-law remedy for 
false imprisonment and ease the remedy for ma- 


licious prosecution.2? 
[§ 4] 3. Abuse of Process. 


who caused the writ to issue that he 
was not liable in false imprisonment, 
but the proper remedy was malicious 
prosecution. lLisabelle vy. Hubert, 23 
R. I. 456, 50 A 8387. 

ib] Arrest under erroneous con- 
tempt process.—Where plaintiff was 
arrested for contempt of court un- 
der an attachment erroneously is- 
sued by the court at the instance of 
defendant complainant, it was held 
. in a subsequent suit for damages 
that false imprisonment would not 
lie because the arrest was under 
process fair on its face, but plaintiff 
might recover in malicious prosecu- 
tion if he could present adequate 
evidence of malice. Tavenner v. 
ee 41-7 Wx Via. 116,23 4:8 

lo. 


[c] Voidable for infancy of 
plaintiff.—Plaintiff, an infant, was 
arrested by defendant officer under 
a writ fair on its face and despite 
plaintiff’s repeated oral claims of 
his infancy privilege from arrest. 
In a subsequent suit for false im- 
prisonment the court, in rendering 
judgment for defendant, stated that 
the writ being not void but merely 
voidable for infancy, the arrest was 
lawful in form and therefore the 
proper remedy, if any, was malicious 
prosecution and not false imprison- 


ment. Cassier v. Fales, 139 Mass. 
461, 1 NE 922. 

{d] Voidable for interest.—An 
arrest and imprisonment under a 


warrant voidable because of the in- 
terest of the issuing commissioner 
was held nevertheless lawful, and 
therefore not false imprisonment, al- 
though if malicious, it could be the 
foundation of an action. for mali- 
cious prosecution. Campbell v. Mc- 
Kay, 38 N. S. 338. 

Voidable process as justification 


see infra § 

26. Kourany v. Halman, 2 Canal 
Zone 284; American Express Co. v. 
Patterson, 73 Ind. 430; McCaskey v. 
Garrett, 91 Mo. A. 354; Ackroyd v. 
Ackroyd, 3 Daly (N. ; Bar- 
hydt v. Valk, 12 Wend. >) 145, 
27 AmD 124. See also Platt v. Niles, 
1 Edm. Sel. Cas. (N. Y.) 230 (where 
it was held that arrest and detention 
under a void process constitute false 
imprisonment, not malicious prosecu- 
tion, and where Morris v. Scott, 21 
Wend. (N. Y.) 281, 34 AmD 236 is 
distinguished on the ground that 
there malice and falsehood were the 
gist of the offense, the detention be- 
ing merely incidental, whereas in 
Platt v. Niles there was no malice, 
and unlawful detention was the gist 
of the offense). But see Morris v. 
Scott, 21 Wend. (N. Y.) 281, 34 AmD 
236 (where case for malicious prose- 
eution was allowed for an arrest un- 
der void process). 

[a] Detention under void war- 
rant.—Where defendant complainant 
caused plaintiff's arrest and deten- 
tion under a warrant in the issu- 
ance of which defendant actively 
participated and which was illegal 
because not fulfilling certain statu- 
tory requirements, it was held in 
‘reversing a judgment for plaintiff in 
malicious prosecution that the war- 
rant under which plaintiff was ar- 


A distinction is 
ordinarily recognized by the courts between an ac- 
tion for false imprisonment and one for abuse of 
process,°° although there are decisions and dicta 
which either refuse to recognize such a distinction or: 
ignore it. The remedy for malicious abuse of reg- 
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ular process is an action on the case; for the exe- 
cution of irregular process, the remedy is by action 
of trespass against the party.°? 
lies for the wrongful use of process duly issued,?? 
whereas false imprisonment lies for a detention 
without due process.®4 


Abuse of process 


It follows that a warrant 


valid on its face may be a defense in false im- 


onment.?8 


rested being void, the proper remedy 
was false imprisonment, and not ma- 
licious prosecution. McCaskey  v. 
Garrett, 91 Mo, A. 354, 

[b] Void attachment, — Where 
plaintiff was arrested on an attach- 
ment issued in violation of a stay of 
proceedings, it was held that the ar- 
rest being under void process, the 
proper action was false imprison- 
ment, and not malicious prosecution. 
gciionsd, v. Ackroyd, 3 Daly (N. Y.) 

Void process as justification see 
infra §§ 44-51. 

27. Poulk. v.. Slocum, 3-°Blackf, 
(Ind.) 421; Lock y. Ashton, 12 Q. B. 
871, 64 ECL 871, 116 Reprint 1097; 
Elsee v. Smith, 2 Chit. 304, 18 ECL 
648; Chivers v. Savage, 5 E. & B. 
697, 85 ECL 697, 119 Reprint 641; 
Morgan v. Hughes, 2 T. R. 225, 100 
Reprint 123. 

Form of action see infra § 116. 

28. U. S.—Western Union Tel. Co. 
Vi OR SOR, 144 Fed. 578, 75 CCA 
334. 

Ala.—Rich v. McInerny, 103 Ala. 
345, 15 S 663, 49 AmSR 32. 


ogy EO wey v. Hately, 30 Ill. A. 
297. 

Ind.—Colter v. Lower, 35 Ind. 285, 
9 AmR 735. 


N. Y.—Nebenzahl v. Townsend, 10 
Daly 232, 61 HowPr 353. . 

R. I.—Calderone vy. Kiernan, 23 
Rind 58 5i4 Ane 2lp. 

29. U. S.—Western Union Tel. Co. 
v. Thompson, 144 Fed. 578, 75 CCA 


334; Castro v. De Uriarte, 12 Fed. 
250 [motion for new trial den 16 
Fed. 93]. 


Ala.—Rich v. McInerny, 103 Ala. 
345, 15 S 663, 49 AmSR 82. 

Canal Zone.—Kourany v. Halman, 
2 Canal Zone 284. 

Ind.—Colter v. Lower, 35 Ind. 285, 
9 AmR 735. 

N. Y.—Nebenzahl v. Townsend, 10 
Daly 232, 61 HowPr 353. 

R. I.—Calderone v. Kiernan, 23 
R..1. 578,51 A 215. 

Eng.—Elsee v. Smith, 2 Chit. 304, 
18 ECL 648. : 

[a] For example. — (1) ‘Where 
the immediate act of imprisonment 
proceeds from the defendant, the ac- 
tion must be trespass, and trespass 
only; but where the act of imprison- 
ment by one person is in consequence 
of information from another, there 
an action upon the case is the proper 


remedy.” Morgan v. Hughes, 2 T. R. 
225, 231, 100 Reprint 123. To the 
same effect Farnam vy. Feeley, 56 


N.Y. 451. (2) “If a party acts him- 
self in apprehending another, he may 
be liable in trespass; but if he 
falsely and maliciously, and without 
any probable cause, puts the law in 
motion, that is properly the subject 
of an action on the case.” Elsee v. 
Smith, 2 Chit. 304, 308, 18 ECL 648. 
(3) “No person who acts upon a 
regular writ or warrant can be lia- 
ble for the action of trespass [in 
false imprisonment], however ma- 
licious his conduct; but case for 
malicious motive and want of prob- 
able cause for the proceeding [ma- 
licious prosecution] is the only 
sustainable form of action.’ 1 
Chitty: Pl. p 214 [quot Calderone v. 


prisonment *> but cannot be a defense to an action 
for abuse of process.®¢ 
in conflict as to whether malice is an essential ele- 
ment of abuse of process *? they are in harmony on 
the point that malice is unessential in false impris- 
A further difference should be noted in 


While the authorities are 


ESiernan 123) a HTS wl) Awol Sas 
(4) “An action for a malicious prose- 
cution can only be supported for the 
malicious prosecution of some legal 
proceeding, before some judicial offi- 
cer or tribunal. If the proceedings 
complained of are extra-judicial, the 
remedy is trespass, and not an ac- 
tion on the case for a malicious 
prosecution.’ Colter v. Lower, 35 
Ind. 285, 287, 9 AmR 735. 


_[b] Jurisdiction or want of ju- 
risdiction of judge.—Trespass in 
false imprisonment lies against a 


judge who without jurisdiction is- 
sued a warrant under which plain- 
tiff was arrested, but an action on 
the case for malicious prosecution 
would be the proper remedy had the 
judge had jurisdiction. Poulk vy. Slo- 
cum, 8 Blackf. (Ind.) 421. 

_[ce] Special damage.— The dis- 
tinction between false imprisonment 
and malicious prosecution has been 
stated to be that the latter implies 
special damage, whereas the' former 
does not. Bourden v. Alloway, 11 
Mod. 181, 88 Reprint 975 (dictum). 

Form of action see infra § 116. 


30. Hazard v. Harding, 63 HowPr 
(N. Y.) 326; Jackson v. American 
Melsiietes,- Cogs 90 NiiGs 33 aie oan 


1015, 70 LRA 7388; Lane vy. Ball, 83 
Or. 404, 160 P 144, 168 P 975; Berry 


A Hamill, 12 Serg. & R.- (Pa.) 
31. Castro v. De Uriarte, 12 Fed. 
250 [motion for new trial den 16 


Fed. 93]; Wood v. Graves, 144 Mass. 
365, 11 NIX 567, 59 AmR 95 (dictum); 
Hackett v. King, 6 Allen (Mass.) 58 
(dictum); Fellows v. Goodman, 49. 
Mo. 62; Clark v. Tilton, 74 N. H. 330, 
68 A 335. 

[a] Arrest on sham proceedings. 
—Where defendant procured plain- 
tiff’'s arrest and detention under 
criminal process used as a sham to 
further private plans, it was held 
that the sham proceedings were ille- 
gal and no defense. The court held 
defendants liable in false imprison- 
ment and abuse of process, drawing 
no distinction between the two.’ Fel- 
lows v. Gcecodman, 49. Mo. 62. 

[b] For example.—(1) It has 
been stated that exceptions are not 
sustainable to instructions beeause 
of confusion of false imprisonment 
and abuse of process. Wood v. 
Graves, 144 Mass. 365, 11 NE 567, 
59 AmR 95. (2) It has been stated 
that arrest under a legal warrant 
for the purpose of extortion was 
false imprisonment. Hackett v. King, 
6 Allen (Mass.) 58. (8) A plaintiff 
rightfully arrested under a _ valid 
warrant and wrongfully compelled 
to pay money to secure his release 
has been held entitled to maintain 
false imprisonment. Clark v. Til- 
ton, 74 N. H. 330, 68 A 335. 

32. Berry v. Hamill, 12 Serge. & 
Ri o(Pa.)2210. 

83. Abuse of process see Process 
(32) Cyc: 5419. 

34, See infra § 15. 

35. See infra § 41. 

36. Abuse of process see Process 
[382 Cye. 543). 

37. Abuse of process see Process 
[32 Cyc 541-542]. 

38. See infra § 6. 


[25 C.J] 


that the action for abuse of process accrues and 
the statute of limitations runs from the date of 
the misuse of the process,®® while the action for false 


[§ 5] A. In General. The right violated by this 
tort belongs historically to rights in rem—available 
against the community at large, as distinguished 
from rights in personam—available against particu- 
Although the cause of action it- 
self is a property right,*” the gist of the tort is an 
The theory of the law 
is that one interferes with another’s liberty of lo- 


lar individuals.*! 


injury to the person.*3 


89. Abuse of process see Process 
[82 Cyc 544]. 
40. Lane v. Ball, 83 Or. 404, 160 


aa: 163° 2) 975% 

Time to sue and limitations see 
infra §§ 117-120. 

41. Crossett v. Campbell, 122 La. 
659, 666, 48 S 141, 129 AmSR 362, 20 


LRANS 967 [quot Cyc]; Riley v. 
Stone, 174 N. C. 588, 601, 94 SE 434 
[quot Cyc]. 
42. Therriault v. Breton, 114 Me. 
He7, 295) Al 699. sirtes 
[a] Dllustration.—Where plaintiff 


minors were arrested by defendant 
police officers and at the solicitation 
of their parents signed a release 
upon which they were freed from 
custody, in a subsequent suit for 
false imprisonment it was held on 
appeal that the release was admis- 
sible to show the termination of the 
imprisonment but could not be used 
a waiver of the action because said 
action was a property right and 
therefore could be released neither by 
minors nor their guardians. Ther- 
riault v. Breton, 114 Me. 187, 95 A 
699. 

43. Bennett v. Sweet, 171 Mass. 
600, 51 NE 188. 

[a] Werdict not subject to cred- 
itors’ claims.—Defendant had _  ob- 
tained a verdict for false imprison- 
ment which had not yet been entered 
as a judgment, and plaintiff sought 
to reach such verdict in equity. The 
court held that: First, verdicts for 
personal injuries could not be 
reached before entry of judgment; 
second, false imprisonment is a per- 
sonal injury; third, therefore the 
verdict here could not be taken by 
plaintiff creditor. Bennett v. Sweet, 
i71 Mass. 600, 51 NE 183. 

44. State v. Evans, 83 Mo. A. 301; 
Riley v. Stone, 174 N. G 588, 601, 
94 SE 4384 [quot Cyc]; Landrum v. 
Wells, (7 ‘Tex! Civ.” A. 625, 26° SW 
1001. See Crossett v. Campbell, 122 
La. 659, 48 S 141, 129 AmSR 362, 20 
LRANS 967 [quot Cyc]. 

[a] Origin of the right infringed. 
—Under the Bill of Rights, declar- 
ing that no citizen shall be deprived 
of life, liberty, or property except by 
due course of law, and that every- 
thing in the Bill of Rights is ex- 
cepted out of the general powers of 
government, a police officer, who de- 
prives a citizen of his liberty in any 
Way except by due course of law, 
is amenable in an action for false 
imprisonment. Gold’ v. Campbell, 
54 Tex. Civ. A. 269, 117 SW 468. 


45. Burden of proof see infra 
§ 146. 
46. Gold v. Campbell, 54 Tex. Civ. 


A. 269, 117 SW 463. 

Burden of proof of legality see 
infra § 146. 

47. Necessity of proving malice 
and want of probable cause if al- 
leged see infra § 146. 


48. See infra §§ 153, 179. 
49. See cases infra this note. 
[a] Atttorneyss—(1) Where de- 


fendant attorney examined a wit- 
ness subpcenaed to bring tax bills 
to court and on the witness’ re- 


For later cases, developments and changes in the law see cumulative Annotations, 


FALSE IMPRISONMENT 


II. NATURE AND ELEMENTS 


[§ 6] 
Malice. 


fusal to answer questions drew, at 
the court’s request, the papers un- 
der which plaintiff witness was im- 
prisoned, it-was held in a _ subse- 
quent suit. for-false imprisonment 
that defendant attorney was exempt- 
ed from liability not only by protec- 
tion of legal authority as expressed 
in the irregular but valid warrant 
of commitment, but also by reason 
of defendant's good faith, probable 
cause, and lack of malice. The court, 
in speaking of the latter ground for 
decision, admitted the general rule 
that malice is immaterial, but dis- 
tinguished the case of attorneys 
whose profession requires freedom 
from fear of possible suit for its 
proper exercise. Shull v. Boyd, 251 
Mo. 452, 158 SW 3138. (2) Liability 
of attorney for arrest of which he 
is not legal cause see infra § 94. 

[b] Judicial officers.—(1) Where 
a justice was sued in false imprison- 
ment for an arrest and detention 
under an 
him, it was held that an instruction 
that plaintiff need not prove malice 
was reversible error, as the liability 
of the justice would depend upon 
whether or not he acted with malice. 
Neale v. Minifie, 17 F. Cas. No. 10,070, 
2 Cranch® CC. 165 @) Ins a. suit 
against the issuing magistrate for 
plaintiff’s detention under a writ il- 
legal for failure to comply with con- 
stitutional requirements, actual mal- 
ice in defendant was necessary to 
support a recovery. Kessler v. Hoff- 
man, 9 Pa. Dist. 365. (3) Motive as 
affecting exemption of judicial offi- 
cer see infra § 100. 

[c] Executive officers.—(1) Where 
at the order of the president, de- 
fendant, a United States ministerial 
officer, signed an executive warrant 
issued by the president under mar- 
tial law and directing the arrest of 
plaintiff on suspicion of being impli- 
cated in the assassination of Lin- 
coln, it was held in a subsequent 
suit for false imprisonment that de- 
fendant was not liable because the 
order was valid on its face but that 
if defendant had been malicious and 
conspired with the president to op- 
press plaintiff, both defendant and 
the president would have been liable 
for the resultant false imprison- 
ment. Lamar v. Dana, 14 F. Cas. 
No. 8,006, 18 Int. Rev. Rec. 163 [mo- 
tion to remand to state court den 
14 F. Cas. No. 8,005, 10 Blatchf. 34]. 
(2) False imprisonment under mar- 
tial law see infra § 28. (3) General 
liability of executives see infra 
§ 95. (4) Justification by command 
of superior see infra § 96. 

[ad] Motive determining legality 
of arrest without warrant.—(1) 
Plaintiff went to a bank and through 
error of defendant bank clerk drew 
more money than he was entitled 
to. Thereafter plaintiff learned of 
the error but refused to refund the 
excess paid him. This constituted 
larceny under code provisions of Wis- 
consin. Defendant and a police ofii- 
cer arrested and imprisoned nlain- 
tiff without warrant and with the 


illegal warrant issued by j 


* [sg 4-6 


imprisonment accrues and the statute runs from 
the termination of the imprisonment.*® 


comotion at his peril ** and, to escape liability, must 
justify the interference by proof *° of its legality.*® 
B. Motive and Intent *’—1. 
The motive of defendant is always ma- 
terial on the issue of exemplary damages,*® but 
with some exceptions *® is immaterial on the issue 
of justification.®° 


Motive or 


A lawful imprisonment does not 


sole purpose of compelling a refund 
of the excess money. In a subse- 
anent suit for false imprisonment 
the court stated, in ordering a new 
trial on other grounds, that the pur- 
pose of defendants in detaining plain- 
tiff at the bank ‘would determine 
whether or not they had committed 
false imprisonment. Had defendants 
detained plaintiff as a reasonably 
suspected criminal with the purpose 
of securing enforcement of the crimi- 
nal law, they would not have com- 
mitted false imprisonment. But 
since they detained plaintiff with 
the purpose of securing enforcement 
of private rights, such imprison- 
ment was false and unlawful. Ber- 
geron v. Peyton, 106 Wis. 377, 82 NW 
291, 80 AmSR 83. (2) Arrest with- 
out warrant on private authority 
generally see infra §§ 32, 33. (3) Ar- 
rest without warrant on publie au- 
thority generally see infra §§ 30, -31. 
{e] In Georgia, under a code pro- 
vision that imprisonment under a 
void warrant would not give rise to 
an action against a party concerned 
in the issuance or execution thereof 
if he acted in good faith, it was held 
in a suit for detention under a void 
warrant that the issuing justice and 
his clerk and also the complaining 
bank were protected from liability 
by their good faith. Butler v. Tatt- 
nall Bank, 140 Ga. 579, 79 SE 456. 
To same effect Page v. Citizens’ 
Banking Co., 111 Ga. 73, 36 SE 418, 
78 AmSR 144, 51 LRA 463. © 
50. Ala.—Oates v. Bullock, 136 
Ala. 537, 33 S 8385, 96 AmSR 38; Rich 
v. McInerny, 103 Ala. 345, 15 S 663, 
49 AmSR 32; Sugg v. Pool, 2 Stew. 
& Py 196. 
Ark.—Chrisman v. Carney, 33 Ark. 
316; Akin v. Newell, 32 Ark. 605. 
Cal.—Nelson v. Kellogg, 162 Cal. 
621, 123 P 1115, AnnCas1913D 759° 
Neves v. Costa, 5 Cal. A. 111, 89 P 


860. 
(0. ADLER CAS. 


Tll.— Siegel -v. 
116. 

Ind.—American Express Co. v. Pat- 
terson, 73 Ind. 430; Boaz v. Tate, 43 
pune ee colet ae Lowey 35 Ind. 285, 

m 5 aylor v. Moffatt, 
Blackf. 305. if A 

Iowa.—Snyder vy. Thompson, 134 
Iowa 725, 112 NW 239: Holmes v. 
Blyler, 80 Iowa 365, 45 NW 756. 

Kan.—Garnier v. Squires, 62 Kan. 
321, 62 P 1005; Comer y. Knowles, 17 
Kan. 436. 

Ky.— Cincinnati, ete, R. Co. vy. 
Cundiff, 166 Ky. 594, 179 Sw 615, 
AnnCasi916C 513; Southern R. Co. 
v. Shirley, 121 Ky. 863, 90 Sw 597, 
28 KyL 860, 12 AnnCas 33; Glazar Vv. 


Connor, 


Hubbard,.102 Ky, 68, 42 Sw 1114, 19: 


Kyl 1025, 80 AmSR 340, 39 LRA 210, 

La.—Wells_v. Johnston, 52 a. 
Ann. 713, 27 S 185; Sperier v. Ott, 6 
La. A. (Orleans) 327. 

Mass.—Geary v. Stevenson, 
Mass. 23, 47 NE 508; Mullen | v. 
ore Be eee 114, 

ich.—Hi v. Taylor, 50 Mich, 

549, 15 NW 899; Livingston v. Bur- 
roughs, 38 Mich. 511. 

Mo.—Boeger v. Langenberg, 97 Mo. 


169° 


same title, page and note number, _ 
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become unlawful because of malicious motives ;54 | because actuated by a laudable purpose,>? or 
nor does an unlawful detention become lawful | founded in good faith,®* or in ignorance of the 


390, 11 SW 223, 10 AmSR 322; Hill 
v. S. S. Kresge Co., 202 Mo. A. 385, 
217 SW 997; Dunlevy v. Wolferman, 
106 Mo. A. 46, 79 SW 1165; Monson 
v. Rouse, 86 Mo. A. 97. 

Mont.—Kroeger v. Passmore, 36 
Mont. 504, 93 P 805, 807, 14 LRANS 
988 [cit Cyc]. 

Nebr.—Johnson v. Bouton, 85 
Nebr. 898, 53 NW 995; Painter v. 
Ives, 4 Nebr. 122. 
eae H.—Gibbs v. Randlett, 58 N. H. 

N. J.—Booth v. Kurrus, 55 N. J. L. 
370, 26 A 1013. 

. Y.—Snead v. Bonnoil, 166 N. Y. 

59 NE 899 [aff 49 App. Div. 
63 NYS 5538]; Marks v. Town- 
send, 97-N. Y. 590; Voltz v. Black- 
mar;: 64 N.Y. °440; Johnston v. 
‘Bruckheimer, 133 App. Div. 649, 118 
NYS 189; Tacy v. Starks, 67 App. 
Div. 422, 73 NYS 225; Hewlett  v. 
Newburger, 66 Hun 230, 20 NYS 913 
{rev on other grounds 141 N. Y. 538, 
36 NE 593]; Cunningham v. East 
River Electric Light Co., 69 N. Y. 
Super. 282, 17 NYS 372; Reisler v. 
Interborough Rapid Transit Co., 79 
Mise +91, 1389 UN YS. “3353 "Fuller “v2 
Redding, 16 Misc. 634, 39 NYS 109 
[rev on other grounds 13 App. Div. 
61, 43 NYS 94]; Limbeck v. Gerry, 
15 Mise. 663, 39 NYS 95; Moore v. 
Devoy, 37 HowPr 18. But see Loomis 
v. Render, 41 Hun 268 (where in a 
suit against defendant complainant 
for causing plaintiff's arrest under 
a valid criminal warrant, the fact 
that defendant acted in bad faith 
and with the purpose of collecting 
private debts was held to give plain- 
tiff a right to recover). 

N. C.—Kelly v. Durham Tract. Co., 
132 N. C. 368, 43 SE 923. 

Oh.—Diehl v. Friester, 37 Oh. St. 


473; Brinkman v. Drolesbaugh, 97 
Oh. St. 171, 119 NE 451, LRAi918F 
1132; Taylor v. Alexander, 6 Oh. 
144; Johnson v. McDaniel, 5 OhS& 
GEt TA. 

R. I.—Hobbs v. Ray, 18 R. I. 84, 
25 A 694. 

S. C.—McConnell v. Kennedy, 29 


Ss. Cc. 180, 7 SE 76. But see Garvin 
vi 1Blocker,’ ‘4 S: CC.’ L.-'157 (Cwhere 
plaintiff was arrested on a ‘“‘war- 
rant” which had lapsed by defend- 
ant peace officer acting at the insti- 
gation of defendant justice who had 
originally issued the warrant, it was 
helé in refusing defendant’s applica- 
tion for a new trial that the actual 
malice of defendants justified a judg- 
ment against them in false imprison- 
ment). : 

Tenn.—Herzog v. Graham, 9 Lea 
152. 

Tex.—Formwalt v. Hylton, 66 Tex. 
288, 1 SW 376; Karner v. Stump, 12 
Tex. Civ. A. 460, 34 SW 656; New- 
burn v. Durham, 10 Tex. Civ. A. 
655, 32 SW 112. 


Va.—Parsons v. Harper, 16 Gratt. 
(57 Va.) 64. 
ing.—Chivers v. Savage, 5-H. & 


B. 697, 85 ECL 697, 119 Reprint 641; 
Brandt v. Craddock, 27 L. J. Exch. 
314. 

Que.—Cole v. Cooke, 12 Que. K. B. 
519, 8 CanCrCas 300. ’ 

“The right invaded by false im- 
prisonment is of such a character 
that the liability of the wrongdoer 
does not depend primarily upon his 
mental attitude. All of the authori- 
ties declare that neither malice nor 
ordinarily want of probable cause is 
an essential element of the right of 
action.” Johnston v. Bruckheimer, 
133 App. Div. 649, 651, 118 NYS 189 
[quot Cyc]. : 

“In such an action [false imprison- 
ment] it does not seem to us that the 
motive with which the prosecution is 
‘instituted constitutes any element 
of the cause of action.” McConnell 


[25 C. J.—15] 


lis Kennedy, 29 S. C. 180, 192, 7 SB 


“Any unlawful detention of a citi- 
zen, by either an officer of the law or 
a private person, constitutes false 
imprisonment, no matter what may 
have been the motive or purpose of 
the party so detaining the other.” 
Newburr v. Durham, 10 Tex, Civ. A. 
655, 32 SW 112, 113. 

[a] TustrationmWhere plaintiff 
establishes an illegal detention, an 
action for false imprisonment will 
lie irrespective of defendant’s mo- 
tives. Johnston v. Bruckheimer, 133 
App. Div. 649, 118 NYS 189. 

51. Ark.—Campbell v. Hyde, 92 
Ark. 128, 122 SW 99. 

Cal.—Miller v. Turner, (A.) 194 P 
66; Donati v. Righetti, $9 Cal. A. 45, 
OF PPT 2.8 | 
he C.—Carroll v. Parry, 48 App. 

ida.—Ludwig v. Ellis, 22 Ida. 475, 
126 P 769; Barton v. Rogers, 21 Ida. 
609, 123 P 478, 40 LRANS 681, Ann 
Cas1918E 192. 

Ill.—Feld v. Loftis, 240 Ill.: 105, 
88 NE 281. 

Kan.—Atchison, ete, R. Co. v. 
76 Kan. 74, 76, 90 P 800, 


Hinsdell, 
12 LRANS 94, 13 AnnCas 981 [cit 
Cye]. 

Ky.—Bennett v. Lewis, 66 SW 523, 
23 KyL 2037. 

La.—Wells v. Johnston, 52 La. 
Ann. 713, 27 S 185. 
Shee ata te v. Gleason, 10 Me. 
ao. 
onesie ere on v. Maxon, 23 Mich. 
Mo.—Wehmeyer v. Mulvihill, 150 
Mort Aye tg, -130°"S We 46815: Hilt § vs 
S. S. Kresge Co., 202 Mo. A. 385, 
217 SW 997; Bierwith v. Pieronnet, 
65 Mo. A. 4381. 

Mont.—Kroeger v. Passmore, 36 


Mont. 504, 93 P 805, 807, 14 LRANS 
988 [quot Cyc]. 

N. Y.—Marks v. Townsend, 97 
N. (Ye 590, ‘Mandt v. Hilts;"19" Barb. 
283; Sleight v. Ogle, 4 E. D. Smith 
445; Warren v. Dennett, 13 Misc. 329, 
34 NYS 462; Nebenzahl v. Townsend, 
10 Daly 232, 61 HowPr 353; Brown v. 
Crowl, 5 Wend. 298; Reynolds’ v. 
Corp, 3 Cai. 267. 

N. C.—Kelly v. Durham Traction 
Co., 132 _N. C. 368, 43 SEH 923. 

Oh.—Taylor v. Alexander, 6 Oh. 
144. 

Pa.—Hindman vy. Hutchinson, 30 
PittsbLegJINS 422, 

Ss. D—Just v. Martin Bros. Co., 
37 S. D.) 470, 159 NW_ 44. 

Tenn.—McQueen v. Heck, 1 Coldw. 


212. 

W. Va.—Finney v. Zingale, 82 W. 
Va. 422, 95 SE 1046. : 

Wis.—Murphy v. Martin, 58 Wis. 
276, 16 NW 603. 

Eng.—Allen v. Flood, [1898] A. C. 
1, 17 ERC 285 (per Lord Watson); 
Bradford v. Pickles, [1895] A. C. 
587. 

“If the arrest was lawful the mo- 
tive for it was immaterial.” Atchi- 
son, etc., R. Co. v. Hinsdell, 76 Kan. 
74,76, 90 P 800, 12 LRANS 94, 13 
AnnCas 981 [cit Cyc]. 

“The true question in such a case 
is, were the acts complained of 
legal? If they were, they are none 
the less so, because the party insti- 
tuting the legal proceeding was actu- 
ated by motives of revenge _ or 
malignity.” Per Wright, J., in Tay- 
lor v. Alexander, 6 Oh. 144, 146. ; 

[a] Bad faith.—(1) “Bad faith is 
not an essential element of false im- 
prisonment.” Tiede v. Fuhr, 264 Mo. 
622, 631,175 SW 910. (2) In an 
action against the instigator of an 
arrest an instruction regarding his 
“bad faith” was properly refused be- 
cause “bad faith” is not an element 
of the tort. Davern v. Drew, 153 


App. Div. 844, 
214 N.Y. 681 


mem]. 
52. McConnell v. Kennedy, 29 S.C. 
180;°'192, 7 SE 76. 
prosecution 


138 NYS 1017 [aff 
mem, 108 NE 1092 


al nee is commenced 
against a party and he is arrested 
without lawful authority, the per- 
son who procures such arrest, no 
matter how pure or laudable may 
have been the motives of the prose- 
cuter in instituting the prosecution, 
he may be liable to an action for 
false imprisonment, because he 
caused a citizen to be restrained of 
his liberty without lawful process, 
and his motive has nothing to do 
with the case, except, perhaps, as an 
element to be considered in measur- 
ing the damages. So, on the other 
hand, if a prosecution is commenced, 
according to the strictest forms of 
law against a party, through malice 
and without probable cause, undér 
which he is arrested and imprisoned, 
he cannot maintain an action for 
false imprisonment, though he may 
maintain an action for malicious 
prosecution.” McConnell v. Kennedy, 
supra. 

53. Cal.—Nelson v. Kellogg, 162 
Leap 621, 123 P 1115, AnnCasi1913D 
Ga.—Thorpe v. Wray, 68 Ga. 359. 
Ida.—Ludwig v. Ellis, 22 Ida. 475, 
126 P 769; Barton v. Rogers, 21 Ida. 
609, 123 P 478, 40 LRANS 681, Ann 

Cas1913E 192. 

Ind.—Low y. Evans, 16 Ind. 486. 

Iowa.—Young v. Gormley, 120 
Iowa 372, 94 NW 922, 923. 

Kan.—Bell v. Day, 9 Kan. A. 111, 
57 P 1054. 

Me.—-Paimer v. Maine Cent. R. Co., 
92 Me. 399, 42 A 800, 69 -AmSR 513, 
44 LRA 673. 

Mich.—Oxford v. Berry, 204 Mich. 
197, 170 NW 88; Gallon v. House of 
Good Shepherd, 158 Mich. 361, 122 
NW 631, 133 AmSR 387, 24 LRANS 


286; Linnen vy. Banfield, 114 Mich. 
93, 72 NW 1; Livingston v. Bur- 
roughs, 33 Mich. 511. 

Mo.—Tiede v. Fuhr, 264 Mo. 622, 


175 SW 910 [overr Fellows v. Good- 
man, 49 Mo. 62]; Dunlevy v. Wolfer- 
man, 106 Mo. A. 46, 79 SW 1165. 

Nebr.—Painter v. Ives, 4 Nebr. 122. 

N. Y.—Davern v. Drew, 153 App. 
Div. 844, 1388 NYS 1017 [aff 214 
N. Y. 681 mem, 108 NE 1092 mem]; 
Jacobs v. Third Ave. R. Co., 71 App. 
Div. 199, 75 NYS 679; Jones v. Pick- 
ard, 101 Mise. 117, 166 NYS 721. 

Oh.—Brinkman v. Drolesbaugh, 97 
Pine St. 171, 119 NE 451, LRA1918F 
1132. 

Tex.—Formwalt v. Hylton, 66 Tex. 
288, 1 SW 3876; Landrum v. Wells, 
7. Tex. Civ. A. 625, 26 SW 1001; 

Vt.—Mazzolini v. Gifford, 90 Vt. 
352, 98 A 904; Aldrich v. Weeks, 62 
vt. 89, 19 A 115. 

W. Va.—George v. Norfolk, etc., 
R. Co., 78 W. Va. 345, 88 SE 1036; 


47 


Ruffner v. Williams, 3 W. Va. 243. 


Eng.—Sinclair v. Broughton, 
TT. Reps! NeaSl. 1:70; 

“In false imprisonment, the good 
faith of the defendant is material 
only on the question of punitive 
damages.’ Nelson v. Kellogg, 162 

a 621, 123 P 1115, AnnCas1913D 
759. 


{a] TIlustration—‘“‘If a mayor, 
conceiving the idea that his town is 
entitled to a tract of land in the 
possession of a_ citizen, forcibly © 
ejects the latter without legal proc- 
ess, or if he directs the marshal to 
take such measures, he acts at his 
peril, notwithstanding his entire 
good faith and honest belief that he 
is strictly within the limits of his 
authority.”” Young v. Gormley, 120 
Iowa 372, 376, 94 NW 922. 

[b] Application of rule.—An alle- 
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Actual malice is not-an essential element of the 
Some authorities 


tort,°> although legal malice is.5° 


gation that the execution upon which 
the action for false imprisonment is 
based was issued by defendant in 
the ordinary course of business con- 
stitutes no defense. Jones v. Pick- 
ard, 101 Misc. 117, 166 NYS 721. 

54. Hill v. Taylor, 50 Mich. 549, 
15 NW 899; East~ v., Brooklyn 
Heights R. Co., 115 App. Div. 683, 
101 NYS 364; Mazzolini v. Gifford,.90 
Vt. 352, 98 A 904, G 

[a] Illustration.~—In an _ action 
against a railroad company for an 
arrest by its servant, evidence that 
he believed that the act of plaintiff 
in getting on a moving train was a 
misdemeanor for which he could ar- 
rest plaintiff was inadmissible. East 
v. Brooklyn Heights R. Co., 115 App: 
Div. 683, 101 NYS 364. 

[b] Arrest under honest mistake 
of law.—Where defendant officer, 
without a warrant, arrested plaintiff 
for doing work on Sunday under the 
mistaken belief that he was justified 
in arresting him to prevent further 
infringement of the Sunday laws, 
his laudable purpose and honest mis- 
take as to the legal justification for 
his act was no defense. Mazzolini 
v. Gifford, 90 Vt. 352, 98 A 904. 

55. U. S.—Polonsky v. Pennsyl- 
vania R. Co., 184 Fed. 558 [rev on 
other grounds 184 Fed, 561, 106 CCA 
541). 

Ala.—Oates v. Bullock, 136 Ala. 
537, 33 S 835, 96 AmSR 38; Rich v. 
McInerny, 103 Ala. 345, 15 S. 663, 
49 AmSR 32. 

Ark.—Chrisman y. Carney, 33 Ark. 
316; Akin v. Newell, 32 Ark. 605 
[expl Beebe v. De Baun, 8 Ark. 510 
(which apparently holds that malice 
is essential) ]. 

Cal.—Donati v. Righetti, 9 Cal. A. 
45, 97 PB 1128; Miller v.. Fano, 134 
Cal. 103, 66 P 183. 

Canal Zone.—Kourany v. Halman, 
2 Canal Zone 284. 

D. C.—Carroll v. Parry, 48 App. 
453. 

Ga.—Westberry v. Clanton, 136 Ga. 
795, 72 SE 238. 

Ida.—Ludwig v. Ellis, 22 Ida. 475, 
126 P 769, 771 [quot Cye]. 

Ill—Shanley v. Wells, 71 Ill. 78; 
Wood v. Olson, 117 Ill. A. 128; Markey 
v. Griffin, 109 Ill. A. 212; Hight v. Nay- 
lor, 86 Ill. A. 508; Pinkerton vy. Mar- 
tin, 82 Ill. A. 589; Siegel, .etc., Co. 
v. Connor, 70 Hi. A, 116 [aff 171 
Ill. 572, 49 NE 728]. 

Ind.—American Express Co. v. 
Patterson, 73 Ind. 430; Carey v. 
Sheets, 60 Ind. 17; Boaz v. Tate, 43 
Ind. 60; Colter v. Lower, 35 Ind. 285, 
9 AmR _ 735; Taylor v, Moffatt, 2 
Blackf. 305. 

; Iowa.—Holmes y. Blyler, 80 Iowa 

365, 45 NW 756. 

Kan.—Garnier v. Squires, 62 Kan. 
321, 62 P 1005; Comer v. Knowles, 
17 Kan. 436; Arkansas City Bank v. 
McDowell, 7 Kan. A. 568, 52 


KyL 571; Reynolds v. Price, 56 SW 
502, 22 KyL 5. But see Lenz v. South 
Covington, ete., R. Co., 72 SW 1132, 24 
KyL 1827; Dierig v. South Covine- 
ton, etc.,, R. Co., 72 SW 355, 24 Kyu 
1825 (both holding that where a com- 
plaint averred the unlawful arrest 
and imprisonment of plaintiff for al- 
leged nonpayment of fare, by a po- 
lice officer at the instigation of 
defendant railroad company’s agent, 
it was bad on demurrer for failure 
to aver malice and want of probable 
cause); Chelf v. Austin, 4 Ky. Op. 
171 (where plaintiff “invited the ar- 
rest and courted the imprisonment” 
and defendants aeted without malice 
and in an attempt to execute what 
they considered their duty, a di- 
rected verdict for defendants was 
sustained). 


Pis56s, 
Ky.—Scott v. Com., 93 SW 668, 29’ 


FALSE IMPRISONMENT 
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express this by saying that the tort itself implies 


malice.’? Since lack of actual malice is itself no jus- 
tification,®® it follows that neither legal advice °° 


La.—O’Malley v. Whitaker, 118 La.) P 769 [quot Cyc]. 


906, 43 S 545; Wells v. Johnston, 52 
La. Ann. 7138, 27 S 185;.Wentz v. 
Bernhardt, 37 La. Ann. 636. 

Mass.—Hackett v.* King, 6 Allen 
58. 

Mich.—Maliniemi ‘vy. Gronlund, 92 
Mich, 222, 57 NW 627, 31 AmSR 576; 
Bidneston vy. Burroughs, 33 Mich. 
2 ie le, 

Mo.—Frampton v. Bieber, 204 SW 
728; Hanser v. Bieber, 271 Mo. 326, 
197 SW 68; Tiede v. Fuhr, 264 Mo. 
622, 175 SW 910; Shull v. Boyd, 251 
Mo. 452, 158 SW 313; Boeger v. Lan- 
genberg, 97 Mo. 390, 11 SW 228, 10 
AmSR 322; Leve v. Putting, (A.) 196 
SW 1060; Wehmeyer vy. Mulvihill, 
150 Mo. A. 197, 130 SW 681; Dunlevy 
v. Wolferman, 106 Mo. A. 46, 79 SW 


1165; Dougherty yv. Snyder, 97 Mo. 
A. 495, 71 SW 468. 
Mont.—Grorud vy. Lossl, 48 Mont. 


274, 186 P 1069. 

Nebr.—Johnson y. Bouton, 35 Nebr. 
898, 58 NW 995. 

N. H.—Gibbs v. Randlett, 58 N. H. 


N. Y.—Marks v. Townsend, 97 
N. Y. 590; Davern v. Drew, 153 App. 
Div. 844, 138 NYS 1017 [aff 214 N. Y. 
681 mem, 108 NE 1092 mem]; Parke 
v. Fellman, 145 App, Div. 836, 130 
NYS 361; Hewitt v. Newberger, 66 
Hun 230, 20 NYS 918 [rev on other 
grounds 141 N. Y. 538, 36 NE 593]; 
Brown v. Chadsey, 39 Barb. 253; 
Von Latham y. Libby, 38 Barb. 339; 
Cunningham vy. East River Electric 


Light: -Co.,:60: N. Y. Supers 282, -17 
NYS 372; Ackroyd v. Ackroyd, 3 
Daly 38; Sleight v. Ogle, 4 BE. D. 
Smith 445; Reisler v. Interborough 


Rapid Transit Co., 79 Misc. 91, 139 
NYS 335; Limbeck v. Gerry, 15 Misc. 
663, 39 NYS 95; Castro v. Uriarte, 2 
NYCivProc 210; Moore v. Devoy, 37 
HowPr 18. 
ogee C.—Neal v. Joyner, 89 N. C. 

Oh.—Diehl v. Friester, 37 Oh. St. 
473; Brinkman vy. Drolesbaugh, 97 
Oh, St. 171, 119 NE 451, LRA1918F 
1132; Taylor v. Alexander; 6 Oh. 144. 

Pa.—Moss v. Judge, 16 Pa. Dist. 
1021, 34 Pa. Co. 433; Mikelberge v. 
Philadelphia Rapid Transit Co., 16 
Pa. Dist. 906, 34 Pa. Co. 425. 
see Kessler v. Hoffman, 9 Pa. Dist. 
365 (where in a suit for false im- 
prisonment against the issuing mag- 
istrate for plaintiff’s detention un- 
der a writ illegal for failure to 
comply with constitutional require- 
ments, it was held that actual malice 
in defendant was necessary to sup- 
port a recovery). 

R. I.—Hobbs v. Ray, 18 R. I. 84, 
25 A 694. 


S. C.—McConnell vy. Kennedy, 29 
S..C. 180, 7 SE 76. 
Tenn.—Herzog v. Graham, 9 Lea 


152; McQueen v. Heck, 1 Coldw. 212. 
Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463; Karner v. 
Stump, 12 Tex. Civ. A. 460, 34 SW 

6. 

Va.—Sands v. Norvell, 126 Va. 384, 
101 SE 569. F : 

W. Va.—Williamson vy. Glen Alum 
Coal, Co., 72,.W. Va. 288, 78\SH 94. 

Eng.—Chivers vy. Savage, 5 BE. & 
B. 697, 85 ECL 697, 119 Reprint 
641;. Brandt vi, Craddock 377 Iu... 3. 
Exch, 314. 

Man,—Sinelair v. Ruddell, 16 Man. 
53, 3 WestLR 5382. 

N.. B.—Melanson vy. Lavigne, 37 
N.. Bi 539. 

Que.—Cole v. Cooke, 12 Que. K. B. 
519, 8 CanCrCas 300. 

“All of the authorities declare that 
neither malice nor ordinarily want 
of probable cause is an essential 
element of the right of action.” 
Ludwig v. Ellis, 22 Ida. 475, 481, 126 


But, 


“Even malicious motives and the 
absence of probable cause do not 
give a party arrested an action for 
false imprisonment. They may ag- 
gravate his damage, but have noth- 
ing whatever to do with the cause of 
action.” Marks y. Townsend, 97 
N. ¥. 550, 597. To same effect Rich 
v. McInerny, 103 Ala. 345, 15 S 668, 
49 AmSR 382; Johnson y. Bouton, 35 
Nebr. 898, 58 NW 995; Cole v. Cooke, 
12 Que. K. B. 519, 8 CanCrCas 300. 

[a] Lawful arrest procured by 
malicious conduct.—Where defend- 
ant first procured plaintiff’s arrest 
on a warrant charging plaintiff with 
breaking the peace and then later, 
after plaintiff had been fined and dis- 
charged, went to another court and 
maliciously concealing the first ar- 
rest and fine, procured | plaintiff’s 
arrest a second time on a warrant 
containing the same charge, it was 
held in a subsequent suit for false 
imprisonment that the arrest being 
under a) valid warrant was lawful 
and defendant’s intentional concéal- 
ment of a material fact, that is, the 
first arrest, did not render the sec- 
ond arrest and detention unlawful 
and therefore false imprisonment 
would not lie against defendant. 
Donati v. Righetti, 9 Cal. A. 45, 97 
P1128. 

56. See cases infra § 57. 

57. Pinkerton vy. Martin, 82 Ill. A. 
589; Beardsley v. Soper, 184 App. 
Div. 399, 171 NYS 1043; Brown v. 
Chadsey, 39 Barb. (N. Y.) 253; Jones 
v. Pickard, 101 Mise. 117, 166 NYS 
721; McCarthy v. De Armit, 99 Pa. 
ee French vy. White, 4 W. Va. 170, 


“In case of deliberate arrest and 
imprisonment of a person. without 
color or authority or excuse, the law 
would necessarily imply malice ‘on 


the part of the wrongdoer. ... The 
presumption of malice .... [is] in- 
capable of being rebutted.” French 


v. White, supra. 

{a] Arrest on capias ad satisfa- 
ciendum.—Malice is of the gist of the 
action for false imprisonment within 
the meaning of a statute authorizing 
arrest upon capias ad satisfaciendum, 
Amborn v. Smyser, 182 Ill. A. 208. 

{b] Malice is a conclusive pre- 
sumption against one engaged in an 
attempt to suhvert a government. 
French vy. White, 4 W. Va. 170. 

58. See supra note 55. 

59. Canal Zone.—Kourany v. Hal- 
man, 2 Canal Zone 284, 

Ga.—Philadelphia Fire Assoc. 
Fleming, 78 Ga. 733, 3 SE 420. 

Kan.—Clark vy. Baldwin, 25 Kan. 
120; Arkansas City Bank v. Me- 
Dowell, 7 Kan. A. 568, 52 P 56. 

La.—Mortimer vy. Thomas, 23 La. 
Ann, 165. 

Mich.—Wachsmuth vy. Merchants’ 
Nat. Bank, 96 Mich. 426, 56 NW 9, 
21 LRA 278; Filer v. Smith, 96 Mich. 
347, 55 NW 999, 35 AmSR 603; Jos- 
selyn v. McAllister, 22 Mich. 300. 

Oh.—Page v. Miller, 13 Oh. Cir, Ct. 
eas Phe Dec. 676. 

, a.—Ogg v. Murdock, 25 
Weeshe? ts 

‘Wis.—Frazier -vy. Turner, 76 is. 
562, 45 NW 411. Mi 

Que.—Calogery v. Spencer, 47 Que. 
Super. 12. . 

[a] Legal advice not justification 
but mitigation.—(i) Where plaintiff 
was arrested under a writ issued - 
upon defendant’s affidavit, which 
showed on its face lack of probable 
cause for the arrest, defendant hav- 
ing acted on legal advice was no 
justification, but *might be shown in 
mitigation of damages. Mortimer v. 
Thomas, 23 La. Ann. 165. (2) A 
complainant causing an illegal arrest 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ nor probable cause,* in so far as they merely nega- 
: tive actual malice, can justify an unlawful deten- 


tion.®1 


[$7] 


. that he acted on attorney’s advice, 
but if he stated all the facts to the 
_ attorney the latter’s advice may be 
shown in mitigation of damages. 
Cplonery, v. Spencer, 47 Que. Super. 


: 60. U. S.—Polonsky- vy. Pennsyl- 
+ Wania-R. Co.,-184 Fed. 558 [rev on 
.other-grounds 184, Fed. 561, 106 CCA 


| 541];" Whitten, v, Bennett, 86 Fed. 
» 405, 30. CCA 140.- 
Ala.—Rich v.. McInerny, 103 Ala. 


845, 15 S 663, 49 AmSR 32. 
i Ark.—Chrisman v. Carney, 33 Ark. 
316;: Akin .v.: Newell, 32 Ark. 605. 
Cal.—Nelson’ v." Kellogg, 162 Cal. 

621, 123 P 1115, AnnG@as1913D 759. 

Canal Zone.—Kourany v. Halman, 
2 Canal Zone 284. —. 

Ga.—Westbury v. Clanton, 136 Ga. 
795, 72 SE 238. 

Ill1.— Wood v. Olson, 117 Ill. A. 128; 
Markey v. Griffin, 109 Ill. A. 212; 
Hight v. Naylor, 86 Tl. A. 508; Pink- 
erton v. Martin, 82 Ill. A. 589; Sie- 
gel _v. Connor, 70 Ill. A. 116 [aff 171 
Ill. 572, 49 NE 728]; Little v. Mun- 
son, 54 Ill. A. 4387. 

Ind.—American Express Co. v. 
Patterson, 73 Ind. 430; Carey v. 
Sheets, 60 Ind. 17; Boaz v. Tate, 43 
Ind. 60. : 

Ky.—Southern R. Co. v. Shirley, 
121 Ky. 863, 90 SW 597, 28 KyL 860, 
12 AnnCas 33; Reynolds v. Price, 
56 SW 502, 22 Kyl 5. 

La.—O’Malley v. Whitaker, 118 La. 
906, 914, 43 S 545 [cit Cyc]; Wentz 
v. Bernhardt, 37 La. Ann. 636; Phil- 
lips v. Bonham, 16 La. Ann. 387. 

Mo.—Hanser vy. Bieber, 271 Mo. 
326, 197 SW 68; Tiede v. Fuhr, 264 
Mo. 622, 175 SW 910; Shull v.: Boyd, 
251 Mo. 452, 158 SW 313; Thompson 
v. Buchholz, 107 Mo..121, 81 SW 490; 


Boeger v. Langenberg, 97- Mo. 390, 
11 SW (223, 10’ AmSR 322; Leve v. 
Putting, (A.) 196° SW 1060; Weh- 


meyer v. Mulvihill, 150 Mo. A. 197, 
130 SW 681; Dougherty v. Snyder, 
97 Mo. A. 495, 71 SW 463. 

Mont.—Kroeger v. Passmore, 36 
Mont. 504, 93 P 805, 807, 14 LRANS 
988 [quot Cyc] (dictum). 


Nebr.—Johnson vy. Bouton, 35 
Nebr. 898, 53° NW 995; Painter v. 
Ives, 4 Nebr. 122. 

N.: Y.—Marks v. ‘Townsend, 97 


N. Y. 590; Hewitt v. Newburger, 66 
Hun 230, 20 NYS 913 [rev on other 
grounds 141 N. Y. 538, 36 NE 593]; 
Brown vy. Chadsey, 39 Barb. 253; 
Sleight v. Ogle, 4'E.:D. Smith 445; 
Jones vy. Pickard, 101 Misc. 117, 166 


NYS 721. | ba ae 
N. Ci —Neal 3x2 Joyner, .89 N. C. 
287 4 


Oh.—Brinkman. v. Drolesbaugh, 97 
Oh. St. 171, 119 NE 451, LRA1918F 
1132; Sachs v. Skeen;;15 OhS&CP 612. 


Okl.—Hostettler v. Cartér, 175 P 
244, 3 
Pa.—Mihalyik v. Klein, 22 Pa. 


Super. 193; Frederick v. Minehart, 
34 LegInt 305. - 

Va.—Parsons v. Harper, 16 Gratt. 
(57 Va.) 64. 

Wash.—Hamilton v. Pacific Drug 
Co., 78 ‘Wash. 689, 139 P 642. 

W. Va.—Johnson v. Norfolk, -etc., 
R. Co., 82 W. Va. 692, 97 SE 189, 6 
ALR 1469; Williamson v. Glen Alum 
Coal Co:, 72 W. Va. 288, 78’°SE 94. 

Eng.—-Chivers v. Savage, 5 Bi, & B. 
697, 85 ECL 697, 119 Reprint. 641; 
Brandt v. Craddock, 27 ‘Li. \J.s;Hxch. 
314. : 

Can.—Pon Yin v. Edmonton, 24 
CanCrCas 327, 31 WestLR (402, 8 
WestWkly 809. 


“In an action for false’ ;imprison- 


: 2. Intent. Although there need be no 
intent to arrest,°* there must be an actual or legal 
» intent to restrain plaintiff.°? Where the restraint is 
,accidental,** or incidental to plaintiff’s welfare, or 


‘MiSs not freed from liability by proof 
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—l. Necessity. 


tafh.6* 


ment, the gist of the action is an 
unlawful detention. Malice in the 
defendant will be inferred, so far at 
least as to sustain the action, and 
the only bearing of evidence to show 
or disprove actual malice is upon 
the question of damages. So, also, 
probable cause, or reasonable 
grounds of suspicion against the 
party arrested, afford no. justifica- 
tion for an arrest or imprisonment 
which is without authority of law. 
There are some cases in which the 


existence of reasonable grounds of }. 
436. 


suspicion is spoken of as a defense 
in actions for false imprisonment; but 
. it will be found that these cases 
turn upon the authority given to 
magistrates in particular instances 
to arrest upon suspicion merely, to 
prevent or+punish crimes, and in 
which, therefore a reasonable sus- 
picion is a sufficient authority and 
justification for an arrest; or else 
they are cases in which the actual 
commission of:a felony was first 
proved, and the case turned upon the 
ground for suspecting the person 
arrested.” Brown v. Chadsey, 39 
Barb. (N. Y.) 253, 262, ; 
61. Legal advice: 
As bearing on: . 
Damages see infra § 176. 
Distinction between false impris- 
onment and malicious prosecu- 
tion see supra § 3. 4 
Probable cause: 
As bearing on: 
Damages see infra § 176. 
Distinction between false impris- 
onment and malicious prosecu- 
tion see supra § 3. 

62. Garnier v. Squires, 62 Kan. 
321, 62 P 1005. 

63. Whitman v. Atchison, etc., R. 
Col 85) Kant 160;"7 1962" P28 434 
LRANS) 1029, AnnCasi912D: 3 
Johnson v. Norfolk, ete., R.-Co., 82 
W. Va. 692, 97 SE 189, 6 ALR 1469. 
But see Krom v. Schoonmaker, 3 
Barb. (N. Y.) 647 (where defendant 
justice of the peace was insane and 
issued a void warrant under which 
plaintiff was confined, the defense 
pleaded lunacy, but the court held 
that while a lunatic can have no 
guilty intent yet intent is not essen- 
tial to commission of the tort and 
therefore an insane person is liable 
for the injury caused). 

64. Wood v. Cummings, 197 Mass, 
80, 88 NE 318. 

[a] Illustration.—Where defend- 
ant locks the outside door while 


plaintiff is within a building, not to 


detain plaintiff,’ but as a means of 
protection against interference from 
outside, and has it opened at once 


‘on. demand of plaintiff, and plaintiff 


sustains no injury, defendant will 
not ‘be liable for false imprisonment. 
Wood v. Cummings, 197 Mass. 80, 838 
NE 318. 

65. Ollet v. Pittsburg, etc. R. Co., 
201 Pa. 361, 50 A 1011. 

{a] Caring for injured person.— 
Where a boy, who had been injured 
while attempting to climb upon de- 
fendant’s freight train, was first 
taken to a private house, then trans- 
ferred a distance of one or two 
miles by the crew of the train to the 
residence of the company’s physi- 
cian, and thereafter carried to a hos- 
pital against his protests, it was 
held that he could not maintain an 
action for false imprisonment 
against defendant. Ollet v. Pittsburg, 
ete., R.-Co., 201 Pa. 361, 50 A 1011. 

66. -Friedenthal .v. Goodloe, 202 
Ala. 611, 81 S 553; McClure v. State, 
26 Tex. A. 102, 9 SW 353. 
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to a contest for the possession of a chattel, it has 
been held not to constitute false imprisonment. 
[§ 8] ©. Imprisonment, Detention, or Restraint 


It is essential to a cause of action 


for false imprisonment that there shall have been 
some detention or restraint of the person of plain- 
Visiting a police station with an officer to 


67. U. S.—Hershey v. O’Neill, 36 
Fed. 168. 
Ala.—Strain v. Irwin, 195 Ala. 414, 


70 S 734; Robinson v. Greene, 148 
Ala, 434, 43 S 797. 
D. C.—Marrone v. Washington 
Jockey Club, 35 App. 82. 
Ill—Wanzer v. Bright, 52 Ill. 35. 
Ind.—Harness v. Steele, 159 Ind. 


286, 64 NE 875; Cleveland v. Emer- 
son, 51°! Ind. A: | 339, 99 NE: 796; 
Efroymson v. Smith, 29 Ind. A. 451, 
63 NE 328. 

Kan.—Comer vy. Knowles, 17 Kan. 


La.—Cressett v. Campbell, 122 La. 
659, 666, 48 S 141, 129 AmSR 362, 
20 LRANS 967 [quot Cyc]; Wells v. 
Johnston, 52 La. Ann. 713, 27 S 185; 
Rigney v. Monette, 47 La. Ann. 648, 
LTS 211, 

Md.—-Kirk v. Garrett, 84 Md. 383, 
35 A 1089. 

Mich.—Oxford v. Berry, 204 Mich. 
197, 170 NW 83; Moore v. Thompson, 
92 Mich, 498, 52 NW 1000; Hill v. 
Taylor, 50 Mich. 549, 15 NW 899. 

Mo.—Furlong v. German-American 
Press Assoc., 189 SW 385; Shull v. 
Boyd, 251 Mo. 452, °158 SW 313; 
Ahern v. Collins, 39. Mo. 145;.°Weh- 
meyer v. Mulvihill, 150 Mo. A. 197, 
130 SW 681; Cramer v. Harmon, 126 


Mo. A. 54, 108 SW 1086. 
N. Y.—Hopner v. McGowan, 116 
N. Y. 405, 22 NE 558; Egleston v. 


Scheibel, 113 App. Div. 798, 99 NYS 
969; Searls v. Viets, 2 Thomps. & C. 
224; Norton v. Union R. Co., 58 Misc. 
188, 109 NYS 73; Limbeck v. Gerry, 
15 Misc. 668, 39 NYS 95; Lansing 
v. Case, 4 NYLegObs 221; Woodward 
v. Washburn, 38 Den. 369. 

N. C.—Powell v. Champion Fiber 
Co., 150: N. C. 12, 638 SE 159. 

R. I.—Calderone v. Kierfian, 
BR. Eo t83 61 “A215 

Ss. D.—Cullen v. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, 
AnnCasi1916B 115. 

Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463; Harkins v. 
State, 6 Tex. A. 452. 

Eng.—Bird v. Jones, 7 Q. B. 742, 
53 ECL 742, 115 Reprint 668; Bris- 
tow v. Haywood, 4 Campb. 213, 1 
Stark 48, 2 ECL 29; Wright v. Wil- 
wey 1 Ld. .Raym. 739, 91 Reprint 

N. S.—Walker v. Sydney, 36 N. S. 


48. 
Ont.—Thorpe v. Oliver, 20 U.'C. 
Q. B. 264. 

“There must be a constraint of 
liberty, and if a way of-escape is 
left open which is available without 
peril of life or limb.it is no impris- 
onment.” Furlong v. German-Ameri- 
can Press Assoc., (Mo.) 189 SW 3885. 

“Where there is no restraint and 
where the individual of his own free 
choice and volition remains where he 
is, though at liberty to depart if he 
pleases, he is not imprisoned at all.” 
Kirk v. Garrett, 84 Md. 383, 409, 35 
A 1089. 

[a] Tlustrations. — (1) Merely 
giving plaintiff in charge to a peace 
officer who never actually takes the 
person of the plaintiff into custody 


23 


will not support an action. Simpson 
v. Hill, 1 Esp. 481. (2) To touch 
a person on. the shoulder illegally 


suspected of theft and request his 
return to a store, which request is 
complied with, does not constitute an 
arrest. Hershey v. O’Neill,’ 36 Fed. 
168. (3) An ejection does not con- 
stitute an imprisonment when it may 
be checked by the compliance with 
a reasonable condition such as the 
payment of an: admission fee. Cros- 
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make a statement,®® or mere threats of arrest un- 
accompanied by any restraint, will not support an 


action for false imprisonment.*° 
[§ 9] 2. Sufficiency—a. 


sett v. Campbell, 122 La. 659, 48 S 
141, 129 AmSR 362, 20 LRANS 967, 
(4) Where an officer merely informed 
a, person of his business, without 
either taking him into custody or in 
any way depriving him of his lib- 
erty, it is insufficient to support an 
action-for false imprisonment. Hill 
v. Taylor, 50 Mich. 549, 15 NW 899. 
(5) In deciding where an attorney 
had been committed for contempt 
that no action for false imprison- 
ment lay, the cour: said: ‘At least 
Mr. Shull was his own jailer 

speaking in figure, he had in his 
pocket the key to his own cell. He 
could release himself instantly by 
testifying.” Shull v. Boyd, 251 Mo. 
452, 478, 158 SW 313. (6) Plaintiff, 
arrested for breach of peace, was, at 
the direction of defendant, assistant 
clerk of court, detained for a few 
minutes in a room set apart for pris- 
oners until the complaint could be 
made out and he could be arraigned 
before the magistrate, who then re- 
leased him on bail. Inasmuch as the 
arrest was justified, the opportunity 
to be heard and obtain discharge on 
bail not delayed or postponed, nor 
any legal right denied or abridged, 
whether detention was in the court 
room or prisoners’ room is net ma- 
terial and furnishes no grounds for 
action in false imprisonment. -Hop- 
ner v. McGowan, 116 N. Y. 405, 22 
NE 558. (7) The refusal of an offi- 
cer to take his prisoner to various 
places in an effort to secure bail 
is not ‘such an interference with 
prisoner’s right of freedom of loco- 
motion as is actionable. Calderone 
Wo Mierman, 23: WR: 30.508; 251 A 205. 
(8) Where a constable holding a 
warrant for taxes due defendant 
town called at plaintiff's house, ex- 
plained his business, and arranged 
for the plaintiff to go to the tax 
office to see about payment of his 


taxes, there has been no unlawful 
arrest. Walker v. Sydney, 86 N. S. 
48. (9) Where a person was refused 


permission to proceed on a bridge 
and, refusing to go back, although he 
was permitted to do so, remained on 
the bridge for half an hour, it was 
held to be no imprisonment. Bird 
Veewones, 7-Q. B. 742; 53: DCL 742; 
115 Reprint 668. . 

[b]. Exclusion of ticket holder 
from race track not actionable.— 
Theaters, race tracks, circuses, pri- 
vate parks, and places of amuse- 
ment and entertainment, in the ab- 
sence of some statutory regulation 
or restriction as to the manner in 
which such private enterprises shall 
be conducted, are entirely under the 
control of the proprietor or manager, 
and he may exclude or admit whom- 
soever he chooses, without having to 
justify his choice. Marrone vy. Wash- 
een Jockey Club, 35 App. (D. C.) 


[ec] Threats held not to constitute 
imprisonment.—Guest owing a hotel 
bill was confronted with the man- 
ager and an officer armed with a 
warrant and was told he would have 
to pay or go to jail. At the request 
of guest, plaintiff, a member of his 
party, was called in, and she was in- 
formed that the whole party would 
be arrested if their bills were not 
paid or security given. This was 
held not to constitute imprisonment 
of plaintiff, as she was not touched, 


In General. 
prisonment, detention, or restraint upon which an 
action for false imprisonment may be based may 
have been effectuated by the employment of actual 
force,’° by threats,” or by the causing of plaintiff 
to submit to reasonably apprehended force,’? or 
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duct chargeable 
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to apparent legal authority.7? Any intentional con- 


to. defendant, that results in the 


placing of a person in a position where he cannot 


The im- 


of plaintiff.”> 


of locomotion ;7° 


there was no warrant as yet for her 
arrest, and no evidence that she 
might not have left the room at any 
time had she tried to do so. The 
threats indicated only an intention 
to. imprison at a future time. Knowl- 
ton v. Ross, 114 Me. 18, 95 A 281. 

68. Limbeck vy. Gerry, 15 Misc. 
663, 39 NYS 965; 

[a] Application of rule.— ‘When 
a felony has-been committed the 
police are charged with the duty 
of investigating it...and for that 
purpose may request the attendance 
at the police station for the purpose 
of examination of all persons whom 
they have reason to believe have any 
knowledge of the offense or the 
means whereby it was committed. 
- .. A person so requested to at- 
tend, and who has not been, and is 
not, charged by the police with any 
participation in the crime, cannot be 
said to have been arrested.” Lim- 
beck v. Gerry, 15 Misc. 663, 669, 39 
NYS 95. 


69. Knowlton y. Ross, 114 Me. 18, 
95 A 281. 
{a] Illustration.—A hotel guest 


was told by the manager and an 
officer that she and her daughters 
would be locked up if their bill was 
not paid. * There was no warrant as 
yet for her arrest, and although the 
doors of the room were closed, there 
was no evidence that she might not 
have left at any time had she tried. 
These facts were held insufficient to 
constitute false imprisonment. Knowl- 


ton v. Ross, 114 Me. 18, 95 A 281. 

70. See infra § 10. 

71. See infra § 11. 

72. See infra § 11. 

73. See infra § 12. 

74. Ala.—Robinson vy. Greene, 148 
Ala. 434, 43 S 797. 


Kan.—Whitman y. Atchison, etce., 
R. Co., 85 Kan. 150, 116 P 234, 34 
LRANS 1029, AnnCas1912D 722. 

Mich.—Moore_ v. ‘Thompson, 92 
Mich. 498, 52 NW 1000. 

N. Y.—Stevens v. O’Neill, 51 App. 
Div. 364, 64 NYS 663 [aff 169 N. Y. 
375, 62 NE 4380, 51 LRA 317]. 

Philippine.—U. S. v. Quevengeo, 2 
Philippine 412. 

S. D.—Cullen v. Dickinson, 33 S. D. 
27, 32, 144 NW 656, 50 LRANS 987, 
AnnCasi916B 115. 

Eng,—Withers v. Henley, Cro. Jac. 
379, 79 Reprint 324. 

“Tt is the placing of a person 
against his will in a position where 
he cannot exercise it in going where 
he may lawfully go, and detaining 
him atthe will of another without 
lawful authority.” Robinson Vv. 
Greene, 148 Ala. 434, 440, 43 S 797. 

“It was.a total deprivation of lib- 
erty with reference to the purpose 
for which she lawfully wished to 
employ her liberty, and was an ac- 
tual restraint of the person.” Cul- 
len v. Dickinson, supra. 

[a] Illustrations. — (1) Where 
plaintiff went to defendant’s planta- 
tion under a presumed contract to 
herd and drive some cattle, but after 
reaching the plantation was detained 
under guard for more than two years 
and caused to work and labor for a 
certain time without pay, and‘ there 
was ample evidence that the deten- 
tion was against the will of plaintiff, 
it was unlawful, and plaintiff was 
entitled to recover. Robinson ie 
Greene, 148 Ala. 434, 43 S$ 797. (2) 


Vv. Thompson, 


exercise his will in going where he may lawfully 
go, may constitute false imprisonment.*4 
essential that there shall have been an actual arrest 
It is sufficient if he is restrained un- 
lawfully in any manner of his right of freedom 


It is not 


and the shadowing of a person so 


Plaintiff, accused of haying stolen, 
being told that an officer was at 
hand to arrest her, started toward 
the door when her accuser closed 
the door and placed his hand on the 
knob. When plaintiff refused to per- 
mit her house to be searched she was 
taken away in a conveyance and the 
search was made. Plaintiff testified 
that she felt that she -was a pris- 
oner, and under these circumstances 
a finding that there had been an im- 
prisonment was held justified. Moore 
92 Mich. 498, 52 NW 
1000. (3) When a policeman stopped 
plaintiff on the street when defend- 
ant terminal association’s train 
caller called out, “Stop that woman!” 
plaintiff was arrested by the officer 
within the law of false arrest and 
imprisonment, Harris v. Terminal 
R. Assoc., (Mo. A.) 218 SW 686. 

Intent see supra § 7. 

75. —Kan.—Whitman y. Atchison, 
ete; Ry, Co., 85 - Kan. 150,61 bv eae 1G 
P 234, 24 LRANS 1029, AnnCas1912D 
722 [cit Cyc]; Garnier v. Squires, 62 
Kan. 321, 62 P 1005. 

N. H.—Pike v. Hanson, 9 N..H. 491. 


Ne arenbcae ss v. Howley, 18 Pa. Co. 
Tex.~-Houston, etc., R. Co. v. Rob- 
erson, (Civ. A.) 138 SW 822. ‘ 


Que.—Mayer v. Vaughan, 11 Que. 

. B. 340. 

“Actual detention without arrest, 
but to compel forcibly the return of 
lost money, was considered false 
imprisonment.” Whitman v. Atchi- 
son, etc., R. Co., 85 Kan. 150, 116 P 
2ee. 34 LRANS 1029, AnnCas1912D 


[a] Tlustration. — Where plain- 
tiff was falsely detained against his 
consent by defendant officer em- 
ployed by the defendant railroad 
company, he did not have to be under 
legal arrest to make the officer liable 
for false imprisonment. Houston, 
etc., R. Co. v. Roberson, (Tex. Civ. 
A.) 1388 SW 822. 

76. U.S.—Fotheringham y. Adams 
Express Co., 36 Fed. 252, 1 LRA 474; 
Johnson vy. Tompkins, 13 F. Cas. No. 
7,416, Baldw. 571. 
equ eat v. Naylor, 86 Tll. A. 

Mich.—Moore_ v. ‘Thompson, 92 
Mich. 498, 52 NW 1000. 

_N. Y.—Talcott v. National Exhibi- 
Hons Co., 144 App. Div. 337, 128 NYS 

Tex.—Harkins vy. State, 6 Tex. A. 
452; Woods v. State, 3 Tex. A. 204; 
Herring: v. State, 3 Tex. A, 108. 

Vt.—Goodell v. Tower, 77 Vt. 61, 
58 A 790, 107 AmSR 745. 

Wis.—Bonesteel vy, Bonesteel, 28 
Wis. 245. 

Eng.—Warner vy. Riddiford, 4 C. B. 
ayaa: 180, 93 HCL 180, 140 Reprint 

Sask.—Mack Sing v. Smith, 1 Sask, 
L. 454, 9 WestLR 28. 


“Imprisonment is any restraint of. 


the personal liberty of another; any 
prevention of his movements from 
place to place, or his free action ac- 
cording to his own pleasure and will; 


a man is imprisoned when he is un- — 


der the control of another in these 
respects, or either of them, against 
his own will. It is false imprison- 
ment when this is done without law- 
ful authority.” Johnson vy. Tomp- 
Eis, ane F, Cas. No. 17,416, Baldw. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as to show that, if necessary, force will be used 


‘to detain him,’ or using improper 


person into the jurisdiction,’* may constitute false 
imprisonment... Where plaintiff is detained for a 
refusal to comply with a condition, 
had no right to impose, defendant is liable.7? The 
detention must have been against the will of the 
I A mere voluntarily remaining 
in custody upon the part of plaintiff is not suffi- 
cient,*1 as, for example, where he submits to avoid 
the payment of a small license fee,’? nor is a vol- 


person detained.*°® 


[a] MXllustrations—(1) Where a 
person went inside the inclosure of 
a ball ground to. purchase a ticket 
for a game, and, finding there were 
none left, attempted to leave, but 
the crowd, which was very. large, 
pushed in through the usual exits, 
and special policemen of the ball 
company prevented plaintiff from go- 

' ing out through such exits, and de- 
tained him there for some hours, a 
temporary interference with plain- 
tiff’s legal right of egress could be 
justified as a proper police measure 
to suppress disorder and danger; but 
defendant owed plaintiff the active 
duty to point out other means of 
egress, and was guilty of falsely im- 
prisoning him in failing to do so. 
Talcott v. National Exhibition Co., 
144 App. Div. 337, 128 NYS 1059. (2) 
Plaintiff was arrested on a writ of 
ne exeat, which was void for want 
of a proper affidavit, and threatened 
with imprisonment. Plaintiff was 
compelled to promise and procure 
friends to vouch for him, that he 
would not abscond. Subsequently 
the writ was set aside. Plaintiff 
could recover for the interference 
with his person and restraint of his 
liberty, although he was not actually 
imprisoned and did not furnish the 
bond required by the writ. Bone- 
steel v. Bonesteel, 28 Wis. 245. (3) 
Accusing plaintiff of larceny, tell- 
ing her an officer was at hand to 
arrest her, taking her in a bus to her 
home, and examining her trunk, is 
sufficient to constitute unlawful re- 
straint, although she was not other- 
wise restrained. Moore v. Thomp- 
son, 92 Mich. 498, 52 NW 1000. 

{b] Jail limits constitutes re- 
straint.—One who is arrested under 
a void execution, and who gives a 
bond for jail limits and is thereby 
released from the custody of the 
sheriff, continues under restraint, 
and the representative of the de- 
ceased execution creditor, who re- 
sisted the efforts to vacate the exe- 
ecution, may not in an action for 
false imprisonment insist that there 
was no restraint after the giving of 
the bond. Allen v. Fromme, 141 App. 
Div. 362, 126 NYS 520. 

[c] Detention on yacht.—A plain- 
tiff, suing for false imprisonment 
based on her wrongful detention by 
defendant on a yacht, must show 
physical restraint, which is done by 
showing that defendant refused to 
furnish a boat to enable her to land. 
Whittaker v. Sanford, 110 Me. 77, 85 
A 399, AnnCas1914B 1202. 

[d] Locking bank door at usual 
hour.—Where plaintiff remained in 
a bank a few minutes after the 
usual time for closing, and defend- 
ant locked the street door on the in- 
side and put the key in his pocket, 
stating that the door would be un- 
locked when they went to tea, al- 
though it might by chance be opened 
before, ard where it was urged that 


as defendant shut the door of the| 


bank at the usual time and in the 
Usual manner plaintiff's detention 
was his own fault, defendant was 
held liable, the court observing that 
the facts plainly showed that the 
' eonduct of defendant was. highly 
reprehensible, admitting no Just 
ground of excuse, and clearly indi- 
cating that there must have existed 


“FALSE IMPRISONMENT 
means to decoy a 


which defendant 


[§ 10] 


other motives between the parties, 
| which prompted defendant’s vexa- 
1tious conduct. Woodward vy. 
| burn, 3 Den. (N. Y.) 369. 

77. Fotheringham v. Adams Ex- 
press Co., 36 Fed. 252, 1 LRA 474; 
nyse eee v. Atchison,.-etc., R. Co., 
85 Kan. 150, 116 P 234, 34 LRANS 
11029, AnnCas1912D 722. 

78. Wanzer v. Bright, 52 Ill. 35; 
Ahern v. Collins, 39 Mo. 145. 

79. Beaver v. Cohen, 162 NYS 160. 

{al Tlustration.—Plaintiffs, who 
were errand boys, brought certain 
articles to defendant’s place of busi- 
ness, which defendant refused to ac- 
cept. Defendant demanded that the 
boys take the articles back but the 
boys refused. Therefore defendant 
prevented the departure of the boys 
for several hours by locking the 
door of the premises. It was_held 
that the imposition of a condition 
that defendant had no right to make, 
the refusal of which by plaintiffs 
caused their detention, rendered de- 


fendant liable. Beaver v. Cohen, 162 
NYS 160. 

so. U. S.—Hershey v. O’Neill, 36 
Fed. 168. 


Ala.—Central of Georgia R. Co. w. 
Carlock, 72 S 261. 

Ill.— Johnson v. Von Kettler, 66 Ill. 
63; Greathouse v. Summerfield, 25 
Till. A. 296. 

Iowa.—Kirby v. Harker, 143 Iowa 
478, 121 NW 1071. 


Kan.—Whitman v. Atchison, etc., 


R. Co., 85; Kan, 150,116 BP .234,.-34 
LRANS) 1029, AnnCasi912D = 722; 
Comer v. Knowles, 17 Kan. 436. 


La.—Crossett v. Campbell, 122 La. 
659, 666, 48 S 141, 129 AmSR 362, 
20 LRANS 967 [quot Cyc]. 

114 Me. 


Me.—Knowlton v. Ross, 
18, 95 A 281. 
Md.—Kirk v. Garrett, 84 Md. 383, 


35 A 1089. 

Mass.—Sullivan v. Old Colony R. 
Go.,. 148. Mass: 119, 18° NED 673) >1 
LRA 5138. 

Mich.—Hill v. Taylor, 50 Mich. 
549, 15 NW 899. 

N. H.—Pike v. Hanson, 9 N. H. 
491. 

N. Y.—Beaver v. Cohen, 162 NYS 


160; Woodward v. Washburn, 3 Den. 
369. 
N. C.—Riley v. Stone, 174 N. C. 
588, 601, 94 SE 434 [quot Cyc]; Mar- 
tin v. Houck, 141 N. C. 317, 54 SE 
291, 7 LRANS 576. 
Vt.—Ellis v. Cleveland, 54 Vt. 437. 
Eng.—Berry v. Adamson, 6 B. & C. 
528, 13 ECL 242, 108 Reprint 546, 
2C. & P. 503, 12 ECL 700. ! 
“Tf one consents to be restrained 
of his liberty, restraint accordingly 
is not false imprisonment, for the 
consent doth afford sufficient. author- 


ity.” Ellis v. Cleveland, 54 Vt. 437. 
81. Iowa.—kKirby v. Harker, 143 
Iowa 478, 121 NW_ 1071 


La.—Crossett v. Campbell, 122 La. 
are 48 S 141, 1a ee 362, 20 
LRANS 967 [quot Cyc]. 

Md.— Kirk 2 Garrett, 84 Md. 383, 


35 A 1089. 
Mass.—Sullivan v. Old Colony R. 


Co., 148 Mass. 119, 18 NE 678, 1 
une O. 'State v. Lunsford, 81 N. C. 
ENE ap oe vy. De Mont, (Civ. A.) 
fae t. rudetaatinune5) Where the 


Wash-. 
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-untary yielding to misrepresentations and threats 
inducing plaintiff to go to another place and re- 
main in concealment for a time.®* 
an incompetent, 
will of his legal guardians.*4 

By statute in some jurisdictions any restraint put 
upon the actions of another is prima facie unlawful 
and constitutes a false imprisonment.®® 
b. Actual Physical Force. Actual physi- 
cal force constituting an unlawful detention is 
sufficient,°° but the employment of such force is not 


In the case of 
the detention must be against the 


victim. of a_ practical joke was 
induced voluntarily to accompany 
the defendants and upon the discov- 
ery of the deception he was permit- 
ted to depart, defendants were 
held not liable, since there was no 
involuntary detention. State v. Luns- 
ford, 81 N. C. 528. (2) A passenger, 
who was intoxicated and disorderly, 
was removed from passenger coach 
to baggage car, in which he was car- 
ried to his destination. Neither 
while he was being removed nor 
after he was placed in the baggage 
car did he protest or demand to be 


released. Held no imprisonment. 
Sullivan v. Old Colony R. Co., 148 
Mass. 119, 18 NE 678, 1 LRA 513. 


(3) The fact that defendant’s em- 
ployee commanded plaintiff, who was 
suspected of shoplifting, to return to 
defendant’s store, and laid one hand 
on: plaintiff's arm, whereupon plain- 
tiff returned without objection or 
resistance, does not show “false im- 
prisonment” as defined in Pen. Code 
(1911) arts 1039-1041, which require 
detention by violence, threat, or 
other means which restrains the 
party detained from removing from 
one place to another as he may see 
proper. Kress v. De Mont, (Tex. 
Civ. A.) 224 SW 520. 

Waiver of cause of action by con- 
sent to detemion see infra § 107. 


82. Cottam v. Oregon City, 98 
Fed. 570. 
83. Payson v. Macomber, 3 Allen 


(Mass.) 69. 

84. Barker v. Washburn, 200 N. Y. 
280, 98 NE 958, 140 AmSR 640, 34 
LRANS 159. 

[a] Dlustration.—It is not. error 
for the court to charge the jury that 
the question is not so much whether 
the incompetent was seized and de- 
tained against his will by defendant 
with physical force, as whether he 
was seized and detained by physical 
force against the will of his com- 
mittee, and that if there is proof 
that defendant used force to take 
him physically away from his com- 
mittee and against the will of such 
committee, and detained him against 
the will of such committee, there 
might be justification for a finding 
of false imprisoment. Barker  v. 
Washburn, 200 N. Y. 280, 93 NE 958, 
140 AmSR 640, 34 LRANS 159. 

85. See statutory provisions; and 
Gold v. Campbell, 54 Tex. Civ. A. 269, 
117 SW 4638. y 

86. Cal.—Peo. v. Wheeler, 73 Cal. 
252, 14 P 796; Squires v. Southern 
Pac. Co., (A.) 183 P 695. 

Ga.—Franklin vy. Amerson, 118 Ga. 
860, 45 SE 698. 


Ill. McNay v. Stratton, 9 Ill. A. 
215 [app dism 109 Ill. 30]. 

Ind.—Hildebrand v. McCrum, 101 
Ind. 61. 

Ky.—Miller v. Ashcraft, 98 Ky. 
314, 32 SW 1085, 17 KyL 894. 

N. Y.—Egleston v. Scheibel, 113 


App. Div. 798, 99 NYS 969; Beaver 
v. Cohen, 162 NYS 160. 


iN. C.—Riley vy. Stone, 174 N.C. 
588, 601, 94 SH 434 [quot Cyc]. 

Tex.—Wolf.v. Perryman, 82 Tex. 
dU ia SW ok Uae 

W. Va.—George v. Norfolk, etc., 
Re GCo., 78 WW. Va..345, 88) SE 10386. 

{a] Illustration.—An action lies 


where a claimant of uninclosed pub- 
lic lands, who refused to remove 
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essential,’? it being sufficient that a physical re- 
straint be imposed,** without a battery or aetual 
physical contact with the person of plaintiff,®® nor 
need there be any injury to the individual’s per- 


son.°° While false imprisonment 


at least a technical assault ®+ an accompanying bat- 
tery is only incidental °? and there is of course no 


himself therefrom on the demand of 
another claimant, was assaulted, 
bound, and forcibly removed from 
the property and neighborhood. Peo. 
v. Wheeler, 73 Cal. 252, 14 P 796. 

[b] Wounding with revolver may 
be sufficient. McNay v. Stratton, 9 
Ill. A. 215 [app dism 109 Ill. 30]. 

87. U.S.—Fotheringham v. Adams 
Express ‘Co., 86 Fed. 252, 1 LRA 474; 
Johnson v. Tompkins, 13 F. Cas. No. 
7,416, Baldw. 571. 

Del. Murphy v. Courtiss, 1 Del. 
148. 

Tll.—Hawk v. Ridgway, 33 Ill. 473; 
Coolahan v. Field, 159 Tll. A. 466; 
Greathouse v. Summerfield, 25 Ill. 
A. 296. 


Ind.—Colter v. Lower, 35 Ind. 285, 
9 AmR 735. 

Ilowa.—Hobbs v. Illinois Cent. R. 
Co., 182 Iowa 316, 165 NW 912. 

Kan.—Garnier v. Squires, 62 Kan. 
321, 62 P 1005; Comer v. Knowles, 
17 Kan. 436. 

Mich.—Hill v. Taylor, 50 Mich. 549, 
{5 NW 899; Brushaber v. Stegemann, 
22 Mich. 266. . 

Mo.—Hanser v. Bieber, 271 Mo. 
326, 197 SW 68; Ahern vy. Collins, 39 


Mo. 145. 

N. H.—Pike v. Hanson, 9 N. H. 
491. 

N. Y.—Searls v. Viets, 2 Thomp. 


& C. 224; Bissell v. Gold, 1 Wend. 
210, 19 AmD 480. 

N. C.—Riley v. Stone, 174 N. C. 
588, 601, 94°SEH 434 [quot Cyc]; State 
v. Lunsford, 81 N. C. 528. 

Pa.—McAleer v. Good, 216 Pa. 473, 
65 A 934, 116 AmSR 782, 10 LRANS 
303. 

, Tenn.—Smith vy. State, 7 Humphr. 

3. 

Tex.—Jones v. State, 8 Tex. A. 
365; Maner v. State, 8 Tex. A. 361; 
Herring v. State, 3 Tex. A. 108. 

Wis.—Gunderson v. Struebing, 125 
Wis. 1738, 104 NW 149; Marshall v. 
Heller, 55 Wis. 392, 13 NW 236. 

Eng.—Bird v. Jones, 7 Q. B. 742, 
58 ECL 742, 115 Reprint 668; Grain- 
Serney. GHill;4* Binge VN Casto2T221:33 
ECL 675, 132 Reprint 769; Horner 
v. Battyn, Buller N: P. 61; Wood v. 
Lane, 6'C; & P. 774, 25 'HCL 683; 
Williams v. Jones, Cas. t. Hardw. 
298, 95 Reprint 1938, Str. 1049, 93 
Reprint 1025; Pocock v. Moore, R. & 
M. 321, 21 ECL 760. ‘ 

See Reynolds v. Price, 56 SW 502, 
22 KyL 5 (dictum). 

“Actual seizure or the laying .on 
of hands is not necessary to consti- 
tute an unlawful detention.” Han- 
ser v. Bieber, 271 Mo. 326, 3385, 197 
Sw 68. 

88. Ark.—Floyd v. State, 12 Ark. 
43, 44 AmD 250. 

Me.—Whittaker v. Sanford, 110 
Me. 77, 85 A 399, AnnCas1914B 1202. 

N. C.—Riley v. Stone, 174 N. CG. 
588, 601, 94 SE 434 [quot Cyc]. 

Pa.—Butler v. Stockdale, 19. Pa. 
Super. 98. 

S. D.—Cullen v. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, Ann 
Casi916B 115. 

Wis.—Gunderson y. Struebing, 125 
Wis. 173, 104 NW _ 149. 

89. Murphy v. Countiss, 1 Del, 
143; Hawk v. Ridgway, 33 Ill. 473; 
Johnson v. Norfolk, ete., R. Co., 82 
W. Va. 692, 97 SE 189, 6 ALR 1469; 
Pon Yin v. Edmonton, 24 CanCrCas 
327, 330, 31 WestLR 402, 8 West 
Wkly 809. 

“Actual contact is not necessary to 
constitute imprisonment, any _ re- 
straint put upon the freédom of an- 


FALSE IMPRISONMENT 
fy A coe 
always includes 


other by show of authority or force 
is sufficient to constitute’ imprison- 
ment, so, if a person is restrained, 
even without the presence of a con- 
stable, from leaving a room or going 
out of a house that is an infringe- 
ment of his personal liberty and will 
constitute imprisonment.” Pon Yin 
v. Edmonton, supra. . 
[a] No violence is necessary.— 
Johnson vy. Norfolk, ete., R. Co., 
W. Va. 692, 97 SE 189, 6 ALR 1469. 
Comer, vs Knowles, 17 Kan. 


91. U. S.—Johnson v. Tompkins, 
13 F. Cas. No. 7,416, Baldw. 571. 

Mass.—Martin v. Golden, 180 Mass. 
549, 62 NE 977. « 
an H.—State v. Rollinsy!’8 N. H. 

0. 

N. Y.—Beardsley v. Soper, 184 App. 
Div. 399, 171 NYS 1043. 

N. C.—State v. Reavis, 113 N. CG. 
677, 18 SE 388; State v. Lunsford, 
81 N. C. 528. 

S. D.—Cullen v. Dickinson, 33 S. D. 
27, 31, 144 NW 656, 50 LRANS 987, 
AnnCas1916B 115. 

Tenn.—Bloomer v. State, 3 Sneed 
66; Smith v. State, 7 Humphr. 43. 

Tex.—Smyth v. State, 51 Tex. Cr. 
408, 103 SW 899. 

Eng.—Rawlings v. Till, 3 M. & W. 
28, 150 Reprint 1042. 

But see State v. Edge, 32 S. Cc. L. 
91, 98 (where the court, in a prose- 
cution for assault and battery, said: 
“At most, the momentary restraint 
on the liberty of the prosecutor 
would be only a false imprisonment, 
which it is now settled may be com- 
mitted without an assault’). 

“Such restraint can be accom- 
plished only by some act or conduct 
equivalent to assault, actual or con- 


structive.” Cullen  v. Dickinson, 
supra. 
[a] Detaining another against his 


will is an assault. Bloomer v. State, 
3 Sneed (Tenn.) 66; Smith v. State, 
7 Humphr. (Tenn.) 43. 

[b] False imprisonment “is deemed 
an assault in law, though no assault 
in fact is made.” Johnson vy. Tomp- 


ee 13 F. Cas. No. 7,416, Baldw. 
92. Long v. Rogers, 17 Ala. 540; 


Blythe v. Tompkins, 2 AbbPr (N. Y.) 
468; Williams v. Garrett, 12 HowPr 
(N. Y.) 456; State v. Reavis, 113 
N. C. 677, 18 SE 388; State v. Luns- 
ford, 81 N. C. 528; Coward v. Bad- 
deley, 4 H. & N. 478, 157 Reprint 927; 
Rawlings v. Till, 3 M. & W. 28, 150 
Reprint 1042. 

93. State v. Lunsford, 81 N. C. 
528; Emmett v. Lyne, 1 B. & P.N. R. 
255, 127 Reprint 459; Rawlines v. 
Till, 3 M. & W. 28, 150 Reprint 1042. 
But see Weber v. Doust, 84 Wash. 
330; 146 P 623 (“False imprisonment 
implies a battery or an unlawful 
force, although the restraint may be 
no more than an overcoming of the 
will’). 

Physical contact as element of 
battery see Assault and Battery § 8. 

Unnecessary violence in making 
arrest see infra § 63. 

94. D. C.—United Cigar Stores Co. 
v. Young, 36 App. 390. : 

Ind.—Cleveland _ y. 51 
Ind. A. 339, 99 NB 796. 

Kan.—Whitman v. Atchison, etc., 
Ri Cos | 8ourkan. P50) iG oP 284s 34 
LRANS » 1029, AnnCasi912D 722; 
Comer v. Knowles, 17 Kan. 486. 

Mich.—Moore v. Thompson, 92 
Mich. 498, 52 NW 1000. 

Mo.—Dunlevy v. Wolferman, 106 


Emerson, 


- 


~“‘ 


battery where the prisoner is not touched.°* 
Apprehension of Force; 
The restraint constituting a false imprisonment may — 
arise out of words, acts, gestures or the like,®* which 
induce a reasonable apprehension that force will 
be used if plaintiff does not submit,®> and it is 
sufficient if they operate upon the will of the | 


Mo. A. 46,°79 SW 1165. 

N. H.—Pike v. Hanson, ‘9 N. H. 
491. 

N. J.—Hebrew v. Pulis, 73 N. J: 
L. 621, 64 A 121, 118 AmSR 716, 
7 LRANS 580. 

N. Y.—Limbeck v. Gerry, 15 Misc. 
668, 39 NYS 95. 

N. C.—Riley v. Stone, 174 N. C. 
588, 601, 94 SEH 434 [quot Cyc]. 


Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463. 
Vt.—Goodell v. Tower, 77 Vt. 61, 


58 A’ 790, 107 AmSR 745. 

Eng.—Grainger v. Hill, 4 Bing N. 
Cas. 212, 33 ECL 675, 132 Reprint 
769; Buller N. P. p 62b. 

“RNalse imprisonment is mecessarily 
a wrongful interference with the 
personal liberty of an individual. 
The wrong may be committed by 
words alone, or by acts alone, or by 
both, and by merely operating on the 
will of the individual, or by per- 
sonal violence, or by both. It is not 
necessary that the individual be con- 
fined within a _ prison, or within 
walls; or that he be assaulted, or 
even touched. ... Nor. is it neces- 
sary that the wrongful act be com- 
mitted with malice, or’ ill-will, or 
even with the slightest wrongful in- 
tention. Nor is it necessary that the 
act be under color of any legal or 
judicial proceeding. All that is nec- 
essary is, that the individual be re- 
strained of his liberty without any 
sufficient legal cause therefor, and 
by words or acts which he fears to 
disregard.” Whitman v. Atchison, 
ete., R. Co., 85 Kan, °150;°455, 116° P 
es 384 LRANS 1029, AnnCasi912D 

“In ordinary practice, words are 
sufficient to constitute an imprison- 
ment, if they impose a restraint upon 
the person, and the party is accord- 
ingly restrained; for he is not 
obliged to incur the risk of personal 
violence and insult by resisting un- 
til actual violence be used.” Martin 
v. Houck, 141 N. C. 317, 323, 54 SB 
291, 7 LRANS 576. 4 

95. U. S—Johnson v. Tompkins, 
13 _F. Cas. No. 7,416, Baldw. 571. 

Colo.—Kettelhut v. Edwards, 65 
Colo. 506, 177 P 961. 

D. C.—United Cigar Stores Co. v. 
Young, 36 App. 390. - 

Ill.— Cox v. Rhodes Ave. Hospital, 
198 Ill. A. 82; Greathouse v: Sum- 
merfield, 25 Ill. A. 296. i 

Ind.—Hildebrand v. McCrum, 101 
Pn@ii61Z 

Kan.—Whitman yv. Atchison, etc., 
R. Co., 85 Kan. 150, 116 P 234, 34 
LRANS 1029, AnnCasi912D 722; 
Doyle v. Boyle, i9 Kan. 168: Comer 
v. Knowles, 17 Kan. 436. 

Ky.—Miller v. Asheraft, 98 Ky. 
314, 32 SW 1085, 17 KyL 894, 

Mass.—Bennett v. Sweet, 171 Mass. 
600, 51 NE 183. 

Mich.—Moore vy. Thompson, §92 
Mich. 498, 52 NW 1000; Brushaber 
v. Stegemann, 22 Mich. 266. 

Mo.—Dunlevy v. Wolferman, 106 


Mo. A. 46, 79 SW 1165; Ahern vy. Col-. 


lins, 89 Mo. 145. : 
N. H.—Pike v. Hanson, 9 N. H. 491. 
N. J.—Hebrew v. Pulis, 73 N. 


N. J. 
L. 621, 64 A 121, 118 AmSR 716, 


7 LRANS 580. 

N. Y.Searls v. Viets, 2 Thomp. 
& C. 224; Limbeck vy. Gerry, 15 Misc. 
663, 39 NYS 95. ; 

Or.—Bingham v. Lipman, 40 Or. 
363, 67 P 98. 
ba ae ee v. State, 7 Humphr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§§ 10-11 


Threats. 


eh as 


§§ 11-12] 


person threatened and result in a reasonable fear 
of personal difficulty or personal injuries,°® as, for 
example, in a case where an officer going to exe- 


cute his process has plaintiff in 


plaintiff submitting allows the officer to take him 
without resistance before a magistrate.°7 
where plaintiff submits and accompanies an officer 
who makes an arrest under, void process. 
person threatened need not await an application of 
actual force,®® nor make any effort to escape.t 
voluntary display of force intended to deprive plain- 


tiff of his liberty, even without 


Tex.—McClure v. 
A. 102, 9 SW 3538; Jones v. State, 
8 Tex. A. 365; Maner v. State, 8 
Tex. A. 361; Woods v. State, 3 Tex. 
rin Wehan Herring v. State, 3 Tex. A. 

Wis.—Gunderson vy. Struebing, 125 
Wis. 1738, 104 NW 149; Marshall v. 
Heller, 55 Wis. 392, 13 NW _ 236; 
Bonesteel v. Bonesteel, 28 Wis. 245, 


30 Wis. 511. 

Iing.—Horner v. Battyn, Buller 
N. P. 61; Williams v. Jones, Cas. t. 
Hardw. 298, 95 Reprint 193, Str. 
1049, 93 Reprint 1025; Pocock v. 
Moore, R. & M. 321, 21 ECL 760. 

N. B.—Hopper v. Clark, 40 N. B. 
568, 10 EastLR 305. 

Ont.—Thorpe v. Oliver, 20 U. C. 
Q. B. 264. 

“It is sufficient, if there was rea- 
sonable ground to apprehend that 
compulsory measures would be used, 
if plaintiff did not yield.” Whitman 
vy. Atchison, ete, R. Co., 85 Kan. 
150, 158, 116 P 234, 34 LRANS 1029, 
AnnCasi912D 722 [quot Cyc]. 

“This constraint may be caused 
by threats as well as by actual force, 
and the threats may be by conduct 
or by words. If the words or con- 
duct are such as to induce a rea- 
sonable apprehension of force, and 
the means of coercion are at hand, 
a person may be as effectually re- 
strained and deprived of liberty as 
by prison bars.” United Cigar Stores 
Co. v. Young, 36 App. (D. C.) 390, 
409. 

[a] TIllustration—Where a_ city 
detective without a warrant went to 
plaintiff and told her that he 
could put her in jail but would make 
it easy for her and take her to an 
attorney’s office and meet the ac- 
ecuser, and the accuser upon seeing 
her declared she was not the right 
woman, and she was released, there 
was an arrest and false imprison- 
ment. Kettelhut v. Edwards, 65 
Colo. 506, 1%7 P 961. 

[b] Detention may be by actual 
violence, threats, or “otherwise.’”’— 
Charge to jury that “any deprivation 
of the liberty of the plaintiff by the 
defendant . . whether it was by 
actual violence, threats or otherwise, 
constitutes an arrest,” was com- 
mented upon by the court on appeal 
which criticized the use of the word 
“otherwise” as too indefinite, but 
stated that it could not have con- 
fused cr misled the jury. Miller_v. 
Ashcraft, 98 Ky. 314, 318, 32 SW 
1085, 17 KyL 894. 

[ec] Imprisonment without as- 
sault.—Where constable with a war- 
rant to search plaintiff's home, by 
fear and threats tried to force plain- 
tiff to pay over money, it was held 
to be imprisonment, although no 
physical force or assault took place. 
Sawyer v. Ryan, 13 Mete. (Mass. ) 
144. 

[ad] Charge held misleading which 
defined false imprisonment as unlaw- 
ful restraint “by words and an ar- 
ray of force.’ Marshall v. Heller, 55 
Wis. 392, 13 NW 236. 

96. U. S.—Johnson v. Tompkins, 
13 F. Cas. No. 7,416, Baldw. 571. 

‘Ala.—Robinson v. Greene, 148 Ala. 
434, 43 S 797. 

Colo.—Kettelhut v. Edwards, 66 


State, 26 Tex. 


FALSE IMPRISONMENT 


his power, and | of plaintiff.® 


[§ 12] 


So too, 
The 
A 


actually laying 


Colo. 506, 177 P 961. 

Ill.— Greathouse v. Summerfield, 25 
Ti, A. 2963 

Kan.—Whitman v. Atchison, etc., 
R. Co., 85 Kan. 150, 116 P 234, 34 
LRANS 1029, AnnCas1912D 722; Gar- 
nier v. Squires, 62 Kan. 321, 62 P 
1005. 

Mich.—Brushaber v. Stegemann, 22 
Mich. 266. 


Mo.—Dunlevy v. Wolferman, 106 
Mo. A. 46, 79 SW 1165. 
ia H.—Pike v. Hanson, 9 N. H. 
N. C.—Riley v. Stone, 174 N. C. 
588, 601, 94 SEH 4384 [quot Cyc]. 
Tenn.—Smith v. State, 7 Humphr. 


43. 

Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463; Jones v. 
State, 8 ‘Tex: A. ,365;  Herring...v. 
State, 3 Tex. A. 108. 

W. Va.—Johnson v. Norfolk, etc., 
R. Co., 82 W. Va. 692, 97 SE 189, 
6 ALR 1469. 

N. Si—Walker v. Sydney, 36 N. S. 


8. 

“Apprehension or fear by which a 
person is restrained of his liberty, 
may consist in his fear of some in- 
jury either to. his person, reputa- 
tion or property.” Robinson v. 
Greene, 148 Ala. 484, 440, 43 S 797. 

[a] Intention.—‘“In all cases in 
which there is no manual touching 
or seizure, nor any resistance, the 
intentions of the parties to the 
transaction are very important. 
There must have been intent on the 
part of one of them to arrest the 
other, and intent on the part of such 
other to submit, under the belief and 
impression, that submission was nec- 
essary.” Johnson v. Norfolk, etc., R. 
Co., 82 W. Va. 692, 697, 97 SE 189, 6 
ALR 1469. 

[b] Compelling one to unlock a 
safe at the point of a revolver, to 
ascertain if money lost had _ been 
appropriated by the owner of the 
safe, is sufficient illegal restraint 
to support an action for false im- 
prisonment. Garnier v. Squires, 62 
Kan. 321, 62 P 1005. 

97. Searls v. Viets, 2 Thomps. & 
Cc. (N. Y.) 224. 


98. Greathouse v. Summerfield, 25 
Tll. A. 296. j 
99. U. S.—Johnson v. Tompkins, 


13 F. Cas. No. 7,416, Baldw. 571. 
Tll.—Greathouse v. Summerfield, 25 


Ill. A. 296. 

Mich,—Brushaber v. Stegemann, 22 
Mich. 266. 

Mo.—Furlong v. German-American 
Press Assoc., 189 SW 385. 

N. H.—Pike v. Hanson, 9 N, H. 
491. 

Tex.—Herring v. State, 3 Tex. A. 
108. 


Wis.—Marshall v. Heller, 55 Wis. 
392, 13 NW 236. . 

[a] For example, where plaintiff 
was in store of defendant, sur- 
rounded by persons who were em- 
ployed by defendant to detect crime, 
substantially accused of being a 
thief, and with the statement made 
to her, “You will. have to be 
searched,” this was held to be an 
exercise of such dominion over her 
that the jury might very properly 
find therefrom that restraint was ex- 
ercised, and that the subsequent pro- 
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hands on plaintiff, has been held sufficient,’ but there 
is no legal wrong unless the detention was involun- 
tary, in the sense of being contrary to the will 


d. Submission to Apparent Legal Au- 
thority. A detention sufficient to support an action 
for false imprisonment may arise from plaintiff’s 
submission to apparent legal authority,* as, for 
example, accompanying an officer who has exhibited 
a warrant,> or who demands submission to his au- 
thority,® although the submission is induced by 


ceedings were simply carrying out 
the threat that they would search 
her. Under such circumstances, -_ 
plaintiff was not required to - offer 
physical resistance. Stevens Vv. 
O’Neill, 51 App. Div. 364, 64 NYS 
663 [aff 169 N. Y. 375, 62 NE 424]. 

1. Moore v. Thompson, 92 Mich. 
498, 52 NW 1000. 

2. Cook v. Hastings, 150. Mich. 
289, 114 NW 71, 14 LRANS 1123, 
13 AnnCas 194. 

3. See supra § 9. 

4. Conn.—Langdon y.’ Chittington, 
2 Root 133. 


ie oe v. Buzines, 3 Del. 
Ind. Cleveland v. Emerson, 51 


Ind. A. 339, 99 NE 796. , 
Me.—Strout v. Gootch, 8 Me. 126. 
Mass.—Caffrey  v. Drugan, 144 

Mass. 294, 11 NE 96; Carleton v. 

Akron Sewer Pipe Co., 129 Mass. 40. 
Mo.—Tiede v. Fuhr, 264 Mo. 622, 

175 SW 910; Hanser y. Bieber, 271 

Mo. 326, 197 SW 68. 

N. Y.—Limbeck v. Gerry, 15 Misc. 
663, 39 NYS 95; Lansing v. Case, 
4 NYLegObs 221; Bissell v. Gold, 1 
Wend. 210, 19 AmD, 480. 

N. C.—Haskins v. Young, 19 N. C. 
527, 831 AmD 426; Mead v. Young, 19 
N..C. 521. 
ghee nese v. Reese, 14 Pa. Dist. 

Vt.—Goodell v. Tower, 77 Vt. 61, 
58 A 790, 107 AmSR 745. 

Enge—Peters v. Stanway, 6 C. & P. 
737, 25 ECL 664; Chinn v. Morris, 
2 C. & P. 361, 12 ECL 617; Russen 
Ver laucas,ab Cy .& Pi 153.1 2\ Meigs. 
Genner v. Sparkes, 1 Salk. 79, 91 

Gagnon, 


Reprint 74. 

Que.—Lapierre Vv. 11 
Montr. Leg. N. 32, 8 RevLleg 727. 

Sask.—Mack Sing v. Smith, 1 Sask. 
L. 454, 9 WestLR 28. 

[a] Mlustration.—Plaintiff, a boy 
of fourteen, was charged by a sher- 
iff with larceny of a watch, which he 
denied. Sheriff told plaintiff to get 
his hat and go with him. Sheriff 
took plaintiff about the city and 
while passing the county jail said, 
if plaintiff did not tell where the 
watch was, he would have to lock 
him up in the jail. Plaintiff again 
denied knowledge of the theft of the 
watch and after some time was told 
to go home by the sheriff, who ad- 
monished him not to leave his house 
until the sheriff ‘came after him.” 
It was held actionable since plaintiff 
did not acquiesce in his arrest but 
submitted to apparent legal author- 
ity. Harness v. Steele, 159 Ind. 286. 
64 NE 875. 


5. Grainger v. Hill, 4 Bing. N. 
rg 212, 33. ECL 675, 132 Reprint 
WC RoR 


6. Cleveland v. Emerson, 51 Ind. 
A. 339, 99 NE 796; Harris v. Ter- 
minal R. Assoc., (Mo. A.) 218 SW 
686; Singleton v. Kansas City Base 
Ball, .ete., Co, 272 -Mo. A: 299, 157 
SW 964; Johnson v. Norfolk. etc., 
R.. Go. °82. W.Va. 692, 97 SH 189, 
6 ALR 1469; Chinn v. Morris, 2 C. 
& Ps.) 361," 12, HCL 617; Bridgett y. 
Coyney, 1 M. & R. 211, 17 ECL 661; 


Pocock v. Moore, R. & M. 321, 21 
ECL 760. 
[a] Illustration.— To constitute 


an arrest, it is not necessary to 
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fraudulent representations.’ 


insufficient to support the action.® 


of plaintiff must not amount to voluntary consent 
to the detention.® An arrest, made on process, void 
on its face, but on the validity of which plaintiff 
relied and submitted, is actionable,!° but one who 
submits to an arrest with knowledge that the ar- 
resting officer is acting without proper authority 
waives his rights by his own conduct.’ It has been 
held a legal duty not to resist an arresting officer,!? 
and to accompany him without requiring the officer 


handcuff the person arrested or take 
him forcibly, and it is an arrest if, 
under a manifestation of authority, 
an officer commands the person to 
go with him, and takes him to the 
place where persons arrested are 
usually taken, if the one arrested 
goes in submission to such author- 
ity, and not voluntarily. ~ Singleton 
v. Kansas City Base Ball, etc., Co., 
172 Mo. A. 299, 157 SW 964. 

7. Whitman v. Atchison, etce., R. 
Co, 8b Kan:* 150; 116° P 234, 34 
LRANS 1029, AnnCasi912D 722: 
Wood v. Lane, 6 C. & P. 1774, 25 
ECL 683. 

[a] MIllustration—Where an at- 
torney’s clerk accompanied a credi- 
tor to his debtor and pretended that 
he was a sheriff’s officer, and in con- 
sequence the debtor went away with 
them, not willingly but supposing 
they had power to compel him, it 
was held a sufficient arrest to main- 
tain trespass for false imprisonment. 
Wood vy. Lane, 6 C. & P. 774, 25 ECL 
683. 


8. Hill v. Taylor, 50 Mich. 549, 
15 NW 899; Fouwlke v. New York 
Cons. R. Co., 180 App. Div. 848, 168 
NYS 72 [aff 228 N. Y. 269, 127 NE 
237]; Berry v. Adamson, 6 B. & CGC. 
528, 13 HCL 242, 108 Reprint 546, 
2 C. P. 508, 12 ECL 700; Arrowsmith 
v. le Mesurier, 2°B. & P: N. R: 211, 
127 Reprint 605. 

[a] Voluntarily accompanyifig¢ offi- 
cer.—Where a passenger finds a pack- 
age in a car and refuses to deliver 
it to conductor, but voluntarily 
agrees to accompany policeman to 
station house and leave matter to 
the captain, he is precluded from 
recovering for an arrest, notwith- 
standing the fact that he was then 
held to bail by the captain for ap- 
pearance in court. Foulke v, New 
York Cons. R. Co., 180 App. Div. 848, 
a 72 [aff 228 N. Y. 269, 127 NE 
237). 

9. U. S—Cottam y. Oregon City, 
98 Fed. 570; Hershey v. O’Neill, 36 


Fed. 168; Johnson vy. Tompkins, 13 
B. Cas. No. 7,416, Baldw. 571. 
Ark.—Floyd y. State, 12 Ark. 48, 


54 AmD 250. 

Ill.—Greathouse v. Summerfield, 25 
Ill. A. 296. 

Iowa.—Kirby v. Harker, 148 Iowa 
478, 121 NW 1071. . 

Md.—Kirk vy. Garrett, 84 Md. 383, 
85 A 1089. 

Mass.—Joyce v. Parkhurst, 150 
Mass. 243, 22 NE 899; Sullivan v. Old 
Colony R. Co., 148 Mass. 119, 18 NE 
678, 1 LRA 513; Payson v. Macom- 
ber, 3 Allen 69. 

Mich. — Shinglemeyer v. Wright, 
124 Mich. 230, 82 NW 887, 50 LRA 
129; Hill v. Taylor, 50 Mich. 549, 
15 NW 899. 

Miss.—Williamson vy. Wilcox, 63 
Miss. 335. 

N. Y.—Searls v. Viets, 2 Thomps. 
& C. 224, 

N. C.—State v. Lunsford, 81 N. @ 
528; Haskins v. Young, 19 N. C. 527, 
31 AmD 426; Mead v. Young, 19 
NAICS 521), 

Tex.—Houston, etc., R. Co. v. Rob- 
erson, (Civ. A.) 138 SW 822. 


However, merely ac- 
companying an officer who has not taken the plain- 
tiff into either actual -or constructive custody is 


FALSE IMPRISONMENT 


[§ 13] e. 


The submission 


public street.25 
[§ 14] f. 


Vt.—Ellis v. Cleveland, 54 Vt. 437; 
Wood v. Kinsman, 5 Vt. 588, 

Eng.—Berry v. Adamson, 6 B. & 
C, 528, 13 ECL 242, 108 Reprint 546, 
2 C. P. 503, 12 ECL 700; Arrowsmith 
v. Le Mesuries~2 B. & P. -N. R. 
211, 127 Reprint 605; Herring v. 
Boyle, 1 C. M. & R. 877, 149 Reprint 
1126, 6 C. & P, 496, 25 ECL 543. 

[a] Detention must be against 
consent. — If plaintiff voluntarily 
went on a trip with the defendant 
officer employed by the defendant 
railroad company, there was no false 
imprisonment, since false imprison- 
ment is based on detention of an- 
other against his consent, and with- 
out express authority of law. 
Houston, ete., R. Co. vy. Roberson, 
(Tex. Civ. A.) 138: Sw 822. 

10. Buzzell v. Emerton, 161 Mass. 
176, 36 NE 796; Worden vy. Davis, 195 


N. Y. 391, 88 NE_745, 22 LRANS 
1196 [rev 128 App. Div. 193, 108 
NYS 221], 

[a] Mllustration—Where a _ per- 


son, constructively arrested on void 
warrant, and placed under technical 
restraint, appears before the magis- 
trate with counsel, and at his re- 
quest the proceedings are adjourned 
to the next day, and he is permitted 
to depart on his own recognizance, 
with directions to appear the next 
day, and subsequently the proceed- 
ings are continued until they result 
in his conviction before the magis- 
trate, and on appeal such conviction 
is reversed and he institutes an ac- 
tion of false imprisonment against 
the persons responsible for issuing 
the warrant, defendants cannot 
shield themselves behind the propo- 
sition that because the warrant is- 
sued by the magistrate was void for 
want of jurisdiction the proceedings 
were absolutely void and plaintiff 
should have disregarded, rather than 
have defended himself against them. 
Worden v. Davis, 195 N. Y. 391, 88 
NE 745, 22 LRANS 1196 [rev 123 
App. Div. 193, 108 NYS 221]. 

ll. See infra § 107. 

12. Markey vy. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 EastLR 295. 

[a] Illustration—In an action 
against a town treasurer and a con- 
stable, where defendants set up that 
plaintiff, if imprisoned, was not im- 
prisoned against his own free will, 
the fact that plaintiff when arrested 
by the constable did not resist but 
went willingly to gaol under the 
arrest does not prove or tend to 
prove defendants’ plea, it being a 
legal duty not to resist the arresting 
Officer. Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 EHastLR 295. 
_ Resistance of officer see Obstruct- 
ing Justice [29 Cye 1327]. 

13. Josselyn vy. McAllister, © 25 
Mich. 45. 

14. Ark.—Floyd v. State, 12 Ark. 
43, 54 AmD 250. 

Cal—Miller y. Fano, 134 Cal. 1038, 
66 P 1838. 

Ill.—Hawk v. Ridgway, 33 Tll. 473. 
Pree a eee v. Knowles, 17 Kan. 
Renna mes v. State, 7 Humphr. 


For later cases, developments and changes in the law see cumulative Annotations, 


7. “[§§ 12-14 


to resort to actual violence to effect the arrest.13 
Place. 
tain designated limits may constitute imprison- 
ment,’* as for example, in a penal institution,® an 
insane asylum,' a private house,!7 in any’ kind of 
a room,’* including plaintiff’s own house and room,}® 
an attorney’s office,2° a store,?! a corn erib,?? a 
field,?* an inclosure within railway gates,?* or on a 


Confinement within any cer- 


Time. A case of false imprisonment 
is made out whenever the person complaining is 
actually restrained without legal authority for an 
appreciable time, however short,?¢ as for example, a 


Vt.—Taylor vy. Coolidge, 64 Vt. 506, 
24 A 656. 

Eng.—Bird vy. Jones, 7 Q. B. 742, 
53 ECL 742, 115 Reprint 668; Warner 
v.. Riddiford, 4 C. B. N.S. 180) .93 
ECL 180, 140 Reprint 1052; 3 Black- 
stone Comm. p 127. 

“Hvery confinement of the person 
is an imprisonment, whether it be a 
common prison or in a private house, 
or in the stocks, or even by forcibly 
detaining one in the public streets.” 
Floyd v. State, 12 Ark. 48, 477/54 
AmD 250. 

Detention in improper place after 
lawful arrest see infra § 63. 

15. Weser v. Welty, 18 Ind. A. 
664, 47 NE 639; St. Louis v. Karr, 
85 Mo. A. 608; Scott v. Flowers, 60 


Nebr. 675, 84 NW 81; Cobbett v. 
Saees 4 Exch. 729, 154 Reprint 
1409, 

16. Oakes vy. Oakes, 55 App. Div. 


576, 67 NYS 427 [aff 167 N. Y. 625 
mem, 60 NE 1117 mem]; Hindman vy. 
Hutchinson, 30 PittsbLegJNS (Pa.) 


422 
17. Hildebrand vy. 101 
Aalrils 
18. Prentiss v. Shaw, 56 Me. 427, 


Ind 
96 AmD 475; Williams v. Powell, 
101 Mass. 467, 3 AmR 396; Williams 


McCrum, 


v. Jones, Cas. t. Hardw. 298, 95 
PaaS 193, Str. 1049, 93 Reprint 
1025: 

19. Sorenson v. Dundas, 50 Wis. 


335, 7 NW 259; Warner v. Riddiford, 
4C. Ba N. S280, 93 HCI, Le0 miter 
Reprint 1052. 

{a] Tustration.—‘‘Restraint put 
upon his [plaintiff’s] person by re- 
fusing him permission to leave the 
room and go up-stairs in his own 
house.”” Warner v. Riddiford, 4 C. B. 
N.S. 180, 187, 98 HCD 1800 140tRee 
print 1052. 

20. Texas, etc., R. Co. v. Parker, 
29 Tex. Civ. A. 264, 68 Sw 831. 

21. Rich v. MecInerny, 103. Ala. 
345, 15 S 663, 49 AmSR 82; Vrchotka 
v. Rothschild, 100 Till. A, 268; Tim- 
othy v. Simpson, 1 CG. M. & R. 757, 
149 Reprint 1285, 6 C. & P. 499, 25 
ECL 544; Cohen y. Huskisson, 2 M. 
& W. 477, 150 Reprint 845, 

Ay McNay ..v. Stratton, 9 Tll. A. 


23. Peo. v. Wheeler, 73 Cal. 252, 
14 P 796. : 

24. Lynch v. Metropolitan El. R. 
Co., 90 N. Y¥. 77, 48 AmR 141. 

25. Ark.—Floyd v. State, 12 Ark. 
43, 54 AmD 250. 

gar tae v. Naylor, 86 TIll. A. 


jqind-—Torbert vy. lynch, 67° Ind. 


Mo.—Dunlevy v. Wolferman, 106 
Mo. A. 46, 79 SW 1165. 

Eng.—Bird vy. Jones, 7 Qi “Bat 742% 
538 HCL 742, 115 Reprint 668. 

[a] Tllustration—Where a per- 
son who had been fined for a viola- 
tion of a municipal ordinance was 
wrongfully compelled to pay the fine 
by manual labor on the streets. a re- 
covery for false imprisonment coula 
ee had. Torbert v. Lynch, 67 ‘Ind. 

26. Strain v. Irwin, 195 Ala. 414 
70 S 734, 736 [cit Gye]; Johnson Vv. 


Same title, page and note number, 


§§ 14-16] 


few minutes,?? or a few hours,?8 or a night.2® An 
actual. arrest is sufficient even when followed by 
The length of time 
of the constraint primarily affects the extent of 


plaintiff’s immediate release.?° 


recovery.*! 
[§ 15] °3. 


guilty person may amount to false 
An action for false imprisonment 


Norfolk, etc., R. Co., 82 W. Va. 692, 
97 SE 189, 6 ALR 1469. 

pis momentary detention, if wrong- 
ful, gives a complete cause of ac- 
tion.” Strain v. Irwin, 195 Ala. 414, 
418, 70 S 734. 

27. Callahan v. Searles, 78 Hun 
238, 28 NYS 904; Smith v. State, 7 
Humphr. (Tenn.) 43. 

28. Ind.—Efroymson v. Smith, 29 
Ind. “A. 451, 63 NE 328. 

Me.—Prentiss v. Shaw, 56 Me. 427, 
96 AmD 475. 


Unlawfulness of Restraint—a. 
General. Detention or restraint to support an ac- 
tion for false imprisonment must not only have 
been involuntary *? but must have been illegal.33 A 
detention which is legal will not constitute a false 
unprisonment notwithstanding it may have been 
unjust,** and conversely an illegal detention of a 


Mass.—Martin v. Golden, 180 Mass. 
549, 62 NE 977. 

N. J.—Jackson v. Miller, 84 N. J. 
LL. 189, 86 A 50. 
te Y.—Beaver v. Cohen, 162 NYS 


Pa.—Burk v. Howley, 179 Pa. 359, 
36 A 327, 67 AmSR 607; Greer v. 
Reese, 14 Pa. Dist. 658. 

29. Miller v. Ashcraft, 98 Ky. 314, 
32 SW 1085, 17 KyL 894; Pastor 
v. Regan, 9 Misc. 547, 30 NYS 657. 

30. Harness v. Steele, 159 Ind. 
286, 64 NE 875. 

31. See infra §§ 169, 171. 

32. See supra § 9. 

33. . S—Van v. Pacific Coast 
Co., 120 Fed. 699; Ma-ka-ta-wah-qua- 
twa v. Rebok, 111 Fed. 12; Teal v. 
Fissel, 28 Fed. 351. 

Ala.—Central of Georgia R. Co. v. 


Carlock, "196 Ala, 659,72. SS); 2615 
King Vv. Gray, 189 Ala. 686, 
66 S 648; Gray v. Strickland, 163 


Ala. 344, 50 S 152; Rich v. McInerny, 
108 Ala. 345, 15 S 663, 49 AmSR 32. 

Cal.—Donati v. Righetti, 9 Cal. A. 
a5 OG Pe 128, 

Colo.—Baker vy. Barton, 1 Colo. A. 
183, .28 P 88. 

Del.—McCaffrey v. Thomas, 20 Del. 
437, 56 A 382; Petit v. Colmery, 20 
Del. 266, 55 A 344. 

Ga.—Waters v. National Woolen 
Mills, 142 Ga. 133, 82 SE 535; West- 
berry v. Clanton, 136 Ga. 795, 72 SE 
238. 

Ill.— Gore v. Field, 184 Ill. A. 486. 

Iowa.—Kirby v. Harker, 143 Iowa 
478, 12i NW 1071; Snyder v. Thomp- 
son, 134 Iowa 725, 112 NW 239. 

Kan.—Hanson v. Sward, 92 Kan. 1, 
140 P 100; Atchison, etc,, R. Co. v. 
Hinsdell, 76 Kan. 74, 90 P 800, 12 
LRANS 94, 13 AnnCas 981; Garnier 
Vee oduines, .62 kan, o21,, 62  b 100, 

Ky.—Roberts v. Thomas, 135 Ky. 
63, 121 Sw 961, +21 AnnCas 456; 
Southern R. Co. v. Shirley, 121 Ky. 
863, 90 SW 597, 28 KyL 860, 12 Ann 
Cas 338; Bennett v. Lewis, 66 SW 
523, 23 KyL 2037. 

La.—Gammage v. Mahaffey, 110 
La. 1008, 35 S 266; Wells v. John- 
ston, 52 La. Ann. 713, 27 S 185. 


Me.—Crowell v. Gleason, 10 Me. 
325. 
Md.—New York, etc., R. Co. v. 


Waldron, 116 Md. 441, 82 A 709, 39 
LRANS 502; Kirk v. Garrett, 84 Md. 
383, 35 A 1089. 
Mass,—Smith v. Peabody, 106 
Mass. 262; Allen v. Shed, 10 Cush. 
375; Spoor v. Spooner, 12 Mete. 281. 
Mich.—McCullough v. Greenfield, 
133 Mich. 463, 95 NW 532, 62 LRA 
906, 1 AnnCas 924; Barker v. An- 
derson, 81 Mich. 508, 45 NW 1108. 
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[§ 16] b. 


In 


imprisonment.°> 
will not lie for 


Mo.—Hanser v. Bieber, 271 Mo. 
326, 197 SW 68; Ahern v. Collins, 
39 Mo. 145; Harris v.. Terminal R. 
Assoc., (A.) 218 SW 686; Weh- 
meyer v. Mulvihill, 150 Mo. A. 197, 
130 SW 681. 


Mont.—Stephens v. Conley, 48 
Mont. 352, 138 P 189, AnnCas1915D 
958; Grorud v. Lossl, 48 Mont. 274, 


N. Y.—Foulke v. New York Cons. 


36) P1069: 
-R. Co., 228 N. Y. 269, 127 NE 2387; 


Schultz v. Greenwood Cemetery, 190 
N. Y. 276, 88 NE 41; Burns v. Erben, 
40 N. Y. 463; Giorgio v. Batterman, 
134 App. Div. 1389, 118 NYS 828; 
Tobin. v. Bell, 73 App. Div. 41, 76 
NYS 425; Cunningham v. Hast River 
Hlectric Light Co., 60 N. Y. Super. 
282, 17 NYS 3872; Reisler v. Inter- 
borough Rapid Transit Co., 79 Misc. 
91, 1389 NYS 3835; Limbeck v. Gerry, 
15 Misc. 668, 39 NYS 95; Warren v. 
Dennett, 13 Misc, 329, 34 NYS 462; 
Lewis v. Penfield, 39 HowPr 490; 
Warne v. Constant, 4 Johns. 32. 

Oh.—Diehl v. Friester, 37 Oh. St. 
473; Wheeler v. Gavin, 5 Oh. Cir. 
Ct. 246, —3 Oh. Cire Dee? 23" Bureh 
vy. Franklin, 7 OhS&CP 519. 

Or.—Neimitz vy. Conrad, 22 Or. 164, 
29 P 548. 

Pa.—McCarthy v. De Armit, 99 Pa. 
63; Lentz v. Raum, 59 Pa. Super. 
260; Mihalyik v. Klein, 22 Pa. Super. 


193; Burford v. Rainey, 42 Pa. Co. 
Tos 
R. I.—Hobbs v. Ray, 18 R. I. 84, 


25 A 694. 

S. C.—McConnell v. Kennedy, 29 
S. C. 180, 7 SE 76; Moses v. Dubois, 
2B, Se ee due 200. 

S. D.—Cullen v. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, Ann 
Cas1916B 115. 

Tex.—Houston, ete., R. Co. y. Rob- 
erson, (Civ. A.) 138 SW 822. 

Utah.—Smith v. Clark, 37 Utah 
116, 106 P 653, 26 LRANS 953, Ann 
Cas1912D 1366. 

W. Va.—Finney v. Zingale, 72 W. 
Va. 422, 95 SE 1046; Williamson v. 
Glen Aium Coal Co., 72 W. Va. 288, 
78 SE 94. h 

Wis.—King v. Johnston, 81 Wis. 
578, 51 NW 1011; Murphy v. Martin, 
58 Wis. 276, 16 NW 6038. 

Eng.—Robinson v. Balmain New 
Ferry Co., Ltd., [1910] A. C. 295. 

Sask.—Washburn v. Robertson, 8 
DomLR 183. 

Detention under valid process see 
infra § 41. \ 

34. Polonsky v. Pennsylvania R. 
Co., 184 Fed. 558 [rev on other 
grounds 184 Fed. 561i, 106 CCA 541]; 


Finney v. Zingale, 82 W. Va. 422, 
95 SE 1046. 
[a] Lawful arrest of innocent 


person.—‘“‘That the arrest of one who 
is innocent must be unlawful is nat- 
urally an attractive statement; but, 
if the forms of law be observed, such 
statement is not necessarily true. 
An arrest and consequent imprison- 
ment may be unjust and mistaken, 
but, if it be lawful (i. e., in compli- 
ance with the technical requirements 
of statute or common law as the 
ease may be), then no trespassing 
was committed.” Polonsky v. Penn- 


[250.5.] 457 


a removal of the prisoner from one place of de- 
tention to another under authority of law.%¢ 

Persons Privileged from Arrest.37 
Ordinarily exemptions from arrest are construed to 
create a personal privilege, and when so construed 
it is the general rule that an action for false im- 
prisonment does not lie for the arrest of a person 
so exempted,** either against the party instigating 
the arrest,°® or the officer making the arrest.4? In 
harmony with the general rule that malice or bad 
motives are not material considerations in this form 
of action as distinguished from an action for ma- 
licious prosecution, it is usually held that, where 
the arrest is made pursuant to valid process of ar- 


sylvania R. Co., 184 Fed. 558 [rev 
On. other grounds 184 Fed. 561, 106 


CCA 541]. 
_ 85. Conkling yv. Whitmore, 132 
Til. A. 574, 


Necessity of successful termina- 
tion of action in favor of plaintiff 
see Supra § 3. 

36. Blake v. Burke, 42 Md. 45. 

37. Persons privileged trom ar- 
rest see Arrest §§ 7, 124-153. 

38. See cases infra this note. 

[a] Bankrupt or insolvent.—Wil- 
marth v. Burt, 7 Metc. (Mass.) 257; 
Brown v. Crowl, 5 Wend. (N. Y.) 298; 
Wood v. Kinsman, 5 Vt. 588; Tarlton 
v. Fisher, 2 Dougl. 671, 99 Reprint 
426; Ewart v. Jones, 14 M. & W. 774, 
153 Reprint 688; Yearsley v. Heane, 
14M. & W. 322, 153 Reprint 499. 

[b] Infant.—Cassier v. Fales, 139 
Mass. 461, 1 NE 922; McGaw v. Fish, 
38 N. B. 354. 

[c] Married woman.—Winchester 
v. Everett, 80 Me. 535, 15 A 596, 6 
AmSR 228, 1 LRA 425 (the process 
describing her as a single woman); 
Kimball v. Molony, 3 N. H. 376; Ren- 
pas Ve.) WO000S.. TT OU Cu) asses 

[d] Resident citizen by statute.— 
ReHven View UNO, tip Sy eg lene a ae 

right v. Hazen, 24 Vt. 143 (the 
process describing him as a non- 
resident). 

[e] Second arrest. for same of- 
fense or debt.—Donati v. Righetti, 
9 Cal. A. 45, 97 P 1128; Nebenzahl 
v. Townsend, 10 Daly (N. Y.) 232, 
61. HowPr 353; Reynolds v. Corp, 
3 Cai, (N. Y.) 267; Pickard v. Bills, 
Wright (Oh.) 344; Nason v. Sewall, 
Brayt. (Vt.) 119. 

[f] Suitor attending in or return- 
ing from court.—Cameron v. Light- 
aoh, 2 Wm. Bl. 1190, 96 Reprint 

{g] Witness attending court.— 
Moore v. Chapman, 3 Hen. & M. (13 
Va.) 260. 

[h] Witness returning from court. 
—Smith v. Jones, 76 Me. 138, 49 
AmR 598; Carle v. Delesdernier, 13 
|Me. 363, 29 AmD 508; Magnay v. 
Burt, 5° Q. B...381, 48 MCL, 3812014 
Reprint 1293; Cameron v. Lightfoot, 
2 W. Bi. 1190, 96 Reprint 701. 

39. Cal.—Donati v. Righetti, 9 
Calis Am 45, 90 "P1128... 

Me.—Winchester v. Everett, 80 Me. 


535, 15 A 596, 6 AmSR 228, 1 LRA 
425; Smith v. Jones, 76 Me. 138, 49 
AmR 598. 
eS H.—Kimball v. Molony, 3 N. H. 
N. Y.—Brown v. Crowl, 5 Wend. 
298; Reynolds v. Corp, 3 Cai. 267. 
Vt.—Wood v. Kinsman, 5 Vt. 588 
(poor debtor's privilege). 
Va.—Moore v. Chapman, 3 Hen. & 


M. (13 Va.) 260. 

Eng.—Ewart v. Jones, 14 M. & W. 
774, 153 Reprint 688; Yearsley v. 
Heane, 14 M. & W. 322, 153 Reprint 
499; Cameron v. Lightfoot, 2 W. Bl. 
1190, 96 Reprint 701. 


Ont.—Rennett v. Woods, 11 U. C. 
Qu. 29. 
40. Carle v. Delesdernier, 13 Me. 


363, 29 AmD 508; Wilmarth v. Burt, 
|7 Mete. (Mass.) 257, 
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rest, knowledge that the arrested party is privi- 


leged does not impose liability. 
Waiver. 


recovery in a future action for 


ment based on an arrest in violation of the exemp- 


tion.*? 


Invalid process. Where a privileged person is ar- 


rested under invalid process, the 


apply as in cases where no question of privilege is 


raised.*8 


Remedy for arrest in violation of privilege. 
remedy of one arrested in violation of his privilege 
is by summary motion for his discharge,44 or by 
habeas corpus;** and a right of action for arresting 


Failure of the arrested party to claim 
exemption constitutes a waiver, so as to prevent 


FALSE IMPRISONMENT 


bsg 16-17 


be granted by statute.*é 


Statutes taking away right to arrest. Where stat- 


false imprison- 


utes affecting the individual’s right to freedom from 
arrest have been construed, not as granting a per- 
sonal privilege from arrest to the individual, but 
as absolutely taking away the right to arrest, an 


arrest in violation of the statute is illegal, and 


same principles 


The 


or causing the arrest of a privileged person may 


41. See cases infra this note. 

[a] Party procuring process.— 
(1) That defendant knew he was a 
returning witness is not material; a 
witness’s privilege is not a right 
of absolute freedom from arrest, but 
is a privilege of the court, or the 
parties to the suit, rather than of 
the witness; it may be waived, and 
parties causing arrest cannot know 
whether witness will claim his privi- 
lege, or if claimed, that he is really 
entitled to it, or is not aft court in 
good faith, or is loitering on his way. 
Smith v. Jones, 76 Me. 138, 49 AmR, 
598, (2) The execution on which 
the woman was arrested described 
her as a “single woman.” Personal 
Service of the writ had been made 
on her, and she appeared by counsel, 
and, making no suggestion that she 
was other than as described in the 
writ, suffered the action, after sev- 
eral continuances, to go to judg- 
ment on default, and suggested her 
coverture only after she was ar- 
rested and taken to the place where 
the jail was situated. It was held 
that defendant was not liable, al- 
though after the woman’s arrest hé 
learned of her coverture and refused 
to direct her discharge, and this on 
the principle that the writ was 
neither irregular nor void and there- 
fore afforded complete protection to 
the person for whom and at whose 
instance it was issued, as well as 
to all others concerned. Winchester 
v. Everett, 80 Me. 535, 15 A 596, 6 
AmSR 228, 1 LRA 425. (3) Notice 
of the privilege at time of arrest is 
not material, as it does not make 
the writ an illegal process. Cassier 
v. Fales, 139 Mass. 461, 1 NE 922. 

[b] Officer executing process.— 
Sheriff’s knowledge of claim of privi- 
lege is immaterial; he should not be 
required to determine whether the 
privileges claimed is founded in truth. 
Magnay v. Burt, 5 Q. B. 381, 48 ECL 
381, 114 Reprint 1293. 

' 42. See cases infra this note. 

[a] Attorney. — Where the ar- 
rested party did not plead his privi- 
lege aS an attorney, he waived it. 
Crossley v. Shaw, 2 W. Bl. 1085, 96 
Reprint 641. 

[b] Bankrupt or insolvent dis- 
charge.—failure to claim privilege 
of bankruptcy is a waiver. Wilmarth 
v. Burt, 7 Mete. (Mass.) 257; Wood 
v. Kinsman, 5 Vt. 588. 

[ec] Females.—Female privileged 
from arrest on account of sex in 
contract actions should plead. facts 
Showing her privilege. O’Boyle v. 
Brown, Wright (Oh.) 465. 

{d] Infants.—Process issued on a 
judgment on a claim against an in- 
fant is protection, where infant did 
not set up defense of infancy in the 
aepon McGaw v. Fish, 38 N. B. 
354. 

43. Winchester v. Everett, 80 Me. 
535, 15 A 596, 6 AmSR 228, 1 LRA 
425; Cassier v. Fales, 139 Mass. 461, 
1 NE 922; Marks vy. Townsend, 97 


N. ¥. 590. 

44 Smith v. Jones, 76 Me. 138, 
49 AmR 598. 

[a] A witness prior to arrest, if 


the facts warrant it, may apply for 
a writ of protection in advance of 
starting for court. Smith vy. Jones, 
76 Me. 138, 49 AmR 598. 

45. Smith v. Jones, 76 Me. 138, 49 
AmR 598, 

Habeas corpus’ generally 
Habeas Corpus [21 Cyc 279]. 

46. See statutory provisions; and 
cases infra this note, 

[a] Illustrations. — (1) Statute 
authorizing action against “officer or 
person making arrest’ of witness 
construed not to include party or 
attorney instigating issuance of 
process; and further held, that there 
was no proof that defendants sug- 


see 


gested arrest while witness was 
privileged; that there was no lia- 
bility. on officer unless witness 


claimed exemption, and that witness 
lost privilege by loitering at his at- 
torney’s office on business not con- 
nected with duties as _ witness. 
Kreiser v. Scofield, 10 Mise. 350, 31 
NYS 23. (2) In an action on a 
statute forbidding the arrest of a 
suitor attending in court or while 
going to or returning from court, it 
was held that a party who procured 
a capias to be issued and delivered 
to a constable with a general direc- 
tion to arrest was not liable for ar- 
rest in violation of the statute when 
he did not know or have good reason 
to know that defendant in the capias 
was at the time a suitor and so 
privileged from arrest. Sewell v. 
Lane, 1 Ind. 293, Smith 167. 

47. Green v. Morse,5 Me. 291; Sul- 
livan v. Jones, 2 Gray (Mass.) 570; 


Deyo v. Van Valkenburgh, 5 Hill 
(N. Y.) 242; Bracket v. Hastman, 
Ie + Wend. GN GY Damesoee, | OVC ss Vs 


Humphrey, 9 Wend. (N. Y.) 204. 

[a] Statute discharging debts was 
held to create more than a mere 
personal privilege, and to extinguish 
the debt itself, so that a party issu- 
ing a body execution upon such ex- 
tinguished debt, was liable, al- 
though if the execution were regu- 
lar on its face it would protect the 
sheriff. Deyo v. Van Valkenburgh, 
5 Hill, .GN....Y dye242. 

[b] Resident debtors.—Where the 
statute provided that no 
other than a nonresident should be 
arrested in a contract suit, an ar- 
rest to hold to bail of a person not 
shown to be a nonresident, renders 
the party procuring the arrest lia- 
ble. Bracket v. Eastman, 17 Wend. 
(Na ¥in32. 

2 Johns. 


48. Percival v. 
Cas. (N. Y.) 49. 

Debtor having family.—Where 
statute provided that no person hav- 


Jones, 
[a] 


‘ing a family and not being a free- 


holder should be arrested for certain 
debts, and the justice of the peace 
on his own initiative issued proc- 
ess upon a judgment which had been 


person. 


an action lies against the party procuring it,*? the 
judicial official issuing it,*® or the officer serving it.*® 

[§ 17] ¢. Insane Persons—(1) Detention with- 
out Legal Proceedings. 
imprisonment who in a ease of real necessity and 
emergency restrains a person believed to be insane 
and whose being at large endangers the safety of 
himself or others,°° although deferdant may. be 


One is not liable for false 


\ 


obtained before him, and caused the 
arrest of a man having a family and 
not being a freeholder for such a 
debt, the justice was liable. Per- 
cival v. Jones, 2 Johns. Cas; (N. Y.) 
49. See Wright v. Hazen, 24 Vt. 143. 

49. Love v. Humphrey, 9 Wend. 
(N. Y.) 204. ; 

[a] Second arrest.— Where the 
statute provided that prisoners may 
not be arrested a second time while 
passing through other counties, a 
sheriff making a second arrest, with 
knowledge of the first arrest, is lia- 
ble, as the statute being intended 
to prevent a cormflict between process 
from different courts in effect takes 
away jurisdiction over the prisoner 
from officials through whose county 
he is being transported. Love v. 
Humphrey, 9 Wend. (N. Y.) 204. But 
see Deyo v. Van Valkenburgh, 5 Hill 
(N, Y.) 242 (holding that if execu- 
tion were regular on its face it 
would protect sheriff, although not a 
protection to the party issuing it). 

50. Conn.—Porter v. Ritch, 70 
Conn. 235, 39 A 169, 39 LRA 353, 

Minn.—Witte v. Haben, 131 Minn. 
71, 154 NW 662, LRA1916C 228, Ann 
Casi917D 5384, 

N. H.—Keleher v. Putnam, 60 N. H. 
30, 49 AmR. 304; Colby v. Jackson, 
Pay Niel poe os 
N. Y.—Emmerich v. Thorley, $5 
App. Div. 452, 54 NYS 791. 
gota eR v. Richie, Brightly 

Eing.—Brookshaw vy. Hopkins, Lofft. 
240, 98 Reprint 630: Sinclair Ve 
Broughton, 47 L. T. Rep. N. S. 170. 

Ont.—Dobbyn v. Decow, 25 U. G.. 
Olay] Sena 5 

Austr.—_McLaughlin y, Fosbery, 1! 
Austr. C. L. R. 546. 

[a] Necessity must be real.—. 
“There is no justification for inter-. 
ference or restraint unless it is de-. 
manded by a real necessity for the: 
care and safety of an individual dan-. 
gerous to himself or for the protec-. 
tion of others,*to whom he is or may’ 
be dangerous. Whoever, merely as a. 
private person, applies such restraint, 
must act upon facts and not upon. 
suspicion or belief. He may have to 
take the responsibility of his errors: 
of judgment. But where the facts: 
show the danger and necessity no 
actionable trespass has been commit-. 
ted, and such has always been the 
law in England and in this country.’” 
Emmerich y. Thorley, 35 App. Div: 
re 455, 54 NYS 791. 

b] 
that a party is insane is prima facie 
evidence of probable cause for the 
arrest; but it would be otherwise if 
the finding was obtained by fraud. 
Hilpchmen v. Richie, Brightly (Pa.) 


[c] Officers assisting committee 
in his common-law right to change 
place of residence of one adjudged 
insane are entitled to protection from 
liability if they honestly believe that 
the committee is merely ealling for 


For later cases, developments ani changes in the law see cumulative Annotations, same title, page and note number. 


The finding of an inquest: . 
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responsible in ease of error in judgment.®2 
Imsane person who is committing a breach of the 
peace may be arrested without process under the 
same circumstances as one who is sane,>2 such cases 
being governed by the same principles which apply 
to cases of arrest on probable cause without pro- 
cess ;°* and similarly an arrest is authorized where 
there is a reasonable apprehension that injury may 
Insane persons who are not 
dangerous or committing a breach of the peace can- 
not lawfully be restrained without legal proceed- 
ings ;° and the general rule is that one who con- 
fines as insane a person actually sane is liable.5¢ 
Commitment of one to an insane asylum without 
certificate of physicians as required by statute im- 
poses a liability for false imprisonment.57 

A physician is justified in putting reasonable re- 
straint upon a dangerous lunatic, if he is in such 
condition that he might be of injury to anyone, 
and continuing the restraint until the danger is 
It has been held that a. physician, who 


be inflicted by him.®4 


over,°8 


their assistance in the exercise of 
his legal authority. The principle is 
analogous. to that which protects 
persons called on to assist an officer 
of police in the execution of a war- 
rant. McLaughlin v. Fosbery, 1 
Austr. C. L. R. 546. 

{d] Escaping from asylum, — 
Where one confined in an asylum 
until sanity is restored, after recov- 
ering his sanity escapes, his recap- 
ture is not illegal, irrespective of 
whether or not sanity had _ inter- 
vened. Dobbyn v. Decow, 25 U. C. 
Os Sea Ree 

Arrest of insane person generally 
see Arrest § 6. 

» 51. Porter v. Ritch, 70 Conn. 235, 
257, 39 A 169, 39 LRA 353; Emmerich 
Ba mae’ 35 App. Div. 452, 54 NYS 


“But a private person can act only 
in an emergency, and then only at his 
peril: the peril of being unable to 
prove the existence of the emergency 
which is his justification.” Porter 
v. Ritch, supra. 


52. Paetz v. Dain, Wils.  (ind.) 
148; Lott v. Sweet, 33 Mich. 308. 

53. Paetz v. Dain, Wils. (Ind.) 
148. 


54. Cahill v. Michaelis, 170 Fed. 
66, 95 CCA 342. 

55. Maxwell v. Maxwell, (Iowa) 
177 NW 541; Witte v. Haben, 131 
Minn. 71, 74, 154 NW 662, LRA1916U 
228, AnnCas1917D 534; Keleher v. 
Putnam, 60 N. H. 30, 49 AmR 304; 
Weener v. Risch, 114 Wis. 270, 90 
NW 168. ° 
“But, as indicated, under our stat- 
utes and, we believe, under the com- 
- mon law, the rule is that in an action 
_ against an officer for false arrest 
and imprisonment the officer cannot 
justify upon the ground that he 
made the arrest upon reliable infor- 
mation that the person arrested was 
insane, that he fully believed this to 
be a fact, and as a reasonably pru- 
dent officer was justified in so be- 
lieving. If he without a warrant 
arrests a person on the ground and 
belief that such person is insane, 
proof of insanity is the only defense 
in a suit for unlawful imprisonment, 
where there is no claim that any dis- 
turbance or impending danger neces- 
sitated the arrest.” Per Holt, J., in 
‘Witte v. Haben, supra. 

fa] Imvrisonment } » 
lunatic.—An action for false impris- 
onment was brought by _ plaintiff 
against a constable. and the keeper 
of an insane asylum. Plaintiff had 
been arrested without warrant at a 
camp meeting while addressing a 
crowd. The: court held that the 
mere fact that a man is insane does 
not authorize his arrest and confine- 
ment without a warrant, if he is not 


of harmless 


FALSE IMPRISONMENT 
An 


incur liability.59 


detention. 


him.®4 


[§ 18] 
ceedings. 


dangerous to himself and others, and 
that plaintiff was entitled to recover. 
ge v. Dean, 108 Mass. 116, 11 AmR 

[b] Bona fide belief that person 
is a dangerous lunatic.—Where. party 
detained was not in fact a danger- 
ous lunatic, it was held: “There is 
no law which authorises the police 
or a magistrate in the exercise of 
police duties, or an officer in com- 
mand of a cantonment, in conse- 
quence of a bona fide belief that a 
person is dangerous by reason of ac- 
tual lunacy, to put him in confine- 
ment in order that he may be visited 
and examined by medical officers, 
and to keep him in confinement un- 
til such officers can feel themselves 
justified in reporting whether the 
person is a dangerous lunatic or not; 
a fortiori, this cannot be done in the 
case of a bona fide belief of danger 
from impending lunacy.” Sinclair v. 
Broughton, 47 lL. T. Rep. N. S. 170, 
172. See also Com. v. Kirkbride, 2 
Brewst. (Pa.) 419, 421, 7 Phila. 8 (in 
which the court said: “No man can be 
deprived of his liberty without the 
judgment of his peers, and... it 
matters not to the law whether the 
alleged cause of detention is insanity 
or crime. Unless there is danger 
to the public or to the patient or 
to his estate, he should not be in 
duress pending the investigation, nor 
indeed after its conclusion, though’ 
adverse to him’’). But see Hinchman 
v. Richie, Brightly (Pa.) 143, 164 
(where, in charging the jury, the 
court asked whether the confinement 
was to restore the alleged insane 
person to health or was for a mer- 
cenary purpose, and said: “If it was 
for his benefit, as his friends hon- 
estly believed, and they had reason- 
able cause for that belief, that he 
was partially insane, and you are 
satisfied of that insanity, this action 
will not lie. ... On the other hand, 
if he was placed there ... in order 
to obtain a deed of trust of his 
property for his wife and children, 
the plaintiff will be entitled to your 
verdict,” and further instructed the 
jury that if the parties causing the 
detention acted under circumstances 
such as would have induced a man 
of ordinary intelligence to believe 
the alleged insane person to be in- 
sane, and requiring medical atten- 
tion, such alleged insane person can- 
not recover). 

56. Fletcher v. Fletcher, 1 BH. & 
BE. 420, 102 HCl 420, 120 Reprint 


967. 

[a] Liability of superintendent of 
state asylum receiving patient who 
has been placed there by friends 
without legal proceedings is dis- 
cussed in Van Deusen v. Newcomer, 
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signs a certificate of insanity in the honest belief 
that the alleged insane person is insane, does not 


But he may be liable if he causes 


a detention acting only on information from rela- 
tives which does not disclose some immediate dan- 
ger of injury being done;®° the proper course is to 
apply to the proper authority to have the party 
taken up so that he may be examined.® 
Necessity of instituting proceedings for further 
It is the duty of one who has tempo- 
rarily restrained ah alleged insane person of his 
liberty to institute proper legal proceedings at once 
to authorize further detention;®? and failure to do 
so renders him liable as a trespasser ab initio.®? 
Interference with custody. The committee of an 
incompetent can maintain an action for an unlawful 
taking of the ward from his custody or the eus- 
tody of those with whom he temporarily has placed 


(2) Detention Pursuant to Legal Pro- 
Where the commitment or detention of a 


40 Mich. 90 (Justice Cooley’s Opinion 
is illuminating. The supreme court 
ordered a new trial for errors com- 
paratively unimportant. The ‘main 
questions” were considered but not 
decided, the bench being equally di- 
vided. Cooley, J., and Campbell, 
Cc. J., held that the superintendent 
of an insane asylum is liable for his 
detention of a sane person therein, 
even though he acted in good faith. 
Marston and Graves, J. J., held that he 
is not. Cooley, J., and Campbell, C. J., 
held that in doubtful cases an ad- 
judication of insanity is a prerequi- 
site to confinement by any one. The 
other two justices held not). See 
also Hinchman y. Richie, Brightly 
(Fa.) 1438 .(where the court in- 
structed the jury that the officers of 
an institution receiving a _ patient 
with the usual certificate ought not 
to subject them to liability, unless 
they had knowledge that the alleged 
insane person was sent there for an 
improper purpose, or after he was 
there, corruptly joined in keeping him 
there for an improper purpose). 

[b] Liability of private asylum. 
—Where plaintiff, a sane woman, 
voluntarily entered a private insane 
asylum believing it merely a sani- 
tarium and defendant, the head of 
such asylum, kept her there against 
her will, the fact that he thought 
her on the border of insanity and 
acted in good faith in detaining her 
is no defense where defendant failed 
to advise her family of her alleged 


Y“hysteria,’”? and the jury found plain- 


tiff entirely rational during deten- 
tion. Cook v. Highland Hospital, 168 
N. C. 250,84 SE 352, LRA1915D 
611, AnnCas1917C 158. 

57. Frey v. Barr, 28 Pa. Dist. 570. 
aor Scott v. Wakem, 3 F. & F. 

59. Hinchman vy. 
(Pa.) 148. 

60. Anderdon v. Burrows, 4 C. & 
Py 210, 19 ECL 480. 

61. Anderdon v. Burrows, 4 C. & 
P, 210, 19 ECL 480. 

62. Keleher v. Putnam, 60 N. H. 
30, 49 AmR 304; Colby v. Jackson, 
12 N, H. 526; Emmerich v. Thorley, 
35 App. Div. 452, 54 NYS 791; Mul- 
berry v. Fuellhart, 203 Pa. 5738, 53 
A 504, 

[a] Waiver of prompt trial.—One 
arrested for resisting an officer, and 
confined two days while his sanity 
was being investigated, and who 
then requested ,to be discharged and 
not prosecuted, waived his right to 
prompt trial. 
203 Pa. 573, 53 A 504. 

63. Colby v. Jackson, 12 N. H. 526. 

64. Barker v. Washburn, 200 N.Y. 


Richie, Brightly 


280, 93 NE 958, 140 AmSR 640, 34 
LRANS 159, 


Mulberry v. Fuellhart, . 


ey 
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person as insane is pursuant to a prescribed legal 
proceeding,®® valid process therein is a defense to 
an action for false imprisonment,®® however ma- 
licious may have been the conduct of the party who 
procured it;°’ but void process is not a protection.® 
One who merely gives information to a proper ju- 
dicial officer is protected by the process issuing 
thereon,®® unless the proceeding was instituted in 
bad faith.7° Statutory enactments may authorize 
the detention of an alleged insane person without 
application to a court;™: and im that event, those 
acting pursuant to the terms of the statute are not 
liable to an action for false imprisonment.’2 It has 
been held by English courts that orders issued pur- 
suant to statute by the committee of a lunatic au- 
thorizing the keeper of an asylum to detain the 
alleged lunatic protect the keeper,’? but not the com- 
mittee,“* or person instigating the proceedings.” 
Where statutory provisions authorize commitment 
on physician’s certificates without further judicial 
proceedings, all who unite in procuring a commit- 
ment on false certificates are liable.7* Physicians 
maliciously making false certificates of insanity 
under which a person is confined in an asylum 
have been held lable to an action for false im- 
prisonment,’” and where, without making proper ex- 
amination or inquiries such as the circumstances of 
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the case requires they sign a certificate pursuant to 


which one is imprisoned as a lunatic, they are liable, 


although they acted bona fide and without any 
malice or improper motive."® ; 

Participation in the detention of an alleged insane 
person may, if it develops that the process was 
erroneously issued, impose liability on the party pro- 
curing its issuance 7® and those assisting in the de- 
tention.®° degen 

[§ 19] (8) Conduct of Person Detaining Al- 
leged Insane Person. In detaining the alleged in- 
sane person that amount of force may be used as 1s 
reasonably necessary.®? 

[§ 20] d. Delinquent Children. It has been 
held that, when acting in good faith, police officers, 
representing the police power of the \state, may 
detain without process a child alleged to be a de- 
linquent, pending an investigation of its delin- 
quency,®? and that this is so, although they did not 
comply with procedure outlined in the Juvenile De- 
linguent Act.®* ; ‘ 

[§ 21] e. Prevention of Bodily Harm Justi- 
fying Restraint. Those acting to prevent bodily 
harm are justified in imposing such restraint as an 
ordinarily prudent man would deem necessary and 
reasonable under the cireumstances;** but such re- 
straint should not be continued after the danger has 


65. See Insane Persons [22 Cyc 


1158]. 

66. Porter v. Ritch, 70 Conn. 235, 
39 A 169, 39 LRA 3858; Dobbyn v. 
Decow, 25 U. C. C. P. 18. : 

[a] Persons instigating proceed 
ings not liable—Where commitment 
of irsane person was made on the 
certificate of two physicians, ap- 
proved by a judge of a court of rec- 
ord, the party who, having proper 
cause, instituted proceedings to com- 
mit a person as insane is not liable 
for the detention of the alleged luna- 
tic under the order approving the 
certificate, two physicians having 
certified to the insanity and the 
eourt having acquired jurisdiction, 
even though the certificate itself is 
insufficient. Emmerich vy. Thorley, 
35 App. Div. 452, 54 NYS 791. 

[b] Sanitarium not liable——Zuck- 
erman vy. Sanitarium Co., 92 Or. 90, 
Aone 69 hii, 

[ce] Setting aside order of com- 
mitment.—Where the petition to 
Supersede the iunatic’s committee 
was made on the ground that the 
alleged lunatic was restored to rea- 
son, it was held that, the proceedings 
under which lunatic had been con- 


fined having been thereby affirmed,’ 


he could not recover in an action 
for false imprisonment. Johnston v. 
Given, 14 WklyNC (Pa.) 326. 

67. Dobbyn v. Decow, 25 U. G 
CPPP Ast 


68. Washer y. Slater, 67 App. Div. 
385, 73 NYS 425. 

{a] Petition made by person not 
authorized by statute to institute 
proceedings, and stating that party 
committed was ‘devilish’ rather 
than insane is not sufficient to con- 
fer jurisdiction, and the order of 
commitment is void. Washer vy. 
Slater, 67 App. Div. 385, 73 NYS 425. 

69. Dougherty v. Snyder, 97 Mo. 
A. 495, 71 SW 463; Williams vy. Wil- 
liams, 4 Thomps. & C. (N..Y.) 251. 

[a] Physician’s certificates. — A 
physician who upon order of the 
court examines an alleged lunatic 
as to her mental condition 
makes a certificate that she is in- 
Sane, which certificate is presented 
to the court as evidence upon which 


. the adjudication of insanity is made, 


and’ 


without malice. Springer v. Steiner, 
91 -Ors1500,; 91784 P45 5925 + See_.also 
Niven v. Boland, 177 Mass. il, 58 
NE 282, 52 LRA 786 (certificate that 
person detained was a dipsomaniac). 

[b] Mere making of certificate 
does not impose liability.—The mak- 
ing of a certificate of lunacy by a 
physician, in the absence of any 
other act, is not actionable, although 
the certificate is false. Force v. 
Probasco, 43 N. J. L. 539. 

{c] Physician not participating 
in proceedings.—A physician who, al- 
though believing plaintiff insane did 
nothing more than attempt to pur- 
suade her to give up treatment with 
a spiritual healer, recommended an 
operation, urged plaintiff to go home 
with him and his wife, and visited 
her while in jail, prior to being sent 
to an asylum, but never suggested 
that she be sent to an asylum, and 
did not participate in proceedings 
pursuant to which she was sent 
there, is not liable in an action for 
false imprisonment. Springer v. 
Steiner, 91 Or. 100, 178 P 592. 

70. Dougherty v. Snyder, 97 Mo. 
A. 495, 71 SW 468. 

[a] The discontinuance of -the 
proceeding does not necessarily show 
bad faith on the part of the person 
instituting it. Dougherty v. Snyder, 
97 Mo. A. 495, 71 SW 463. 

71. See Insane Persons [22 Cyc 
1159]. 

72. Davis v. Merrill, 47 N. H. 208. 

[a] Town selectmen, acting at re- 
quest of plaintiff’s wife under statu- 
tory authority and without using 
undue force, held not liable in false 
imprisonment for committing insane 
plaintiff to the state asylum. Davis 
v. Merrill, 47 N. H. 208. I 

73. Fletcher v. Fletcher, 1 BE. & FB. 
420, 102 ECL 420, 120 Reprint 967; 
Norris v. Seed, 3 Exch. 782, 154 Re- 
print 1061. 

[a] Escaping from asylum.—One 
having legal authority to detain an 
alleged lunatic may retake him after 
escape without incurring liability. 
Norris v. Seed, 3 Exch. 782, 154 Re- 
print 1061, 

74. McLaughlin = v. 
Austr. C. L. R. 546. 

75. Fletcher v. Fletcher, 1 BE. & E. 


Fosbery, 1 


77. Bacon vy. Bacon, 76 Miss. 458, 
24 S 968; Hurlehy v. Martine, 10 
NYS 92 [app dism 128 N. Y. 657 
mem, 29 NE 148 mem]. 

78. Hall v. Semple, 3 F. & F. 337. 

79. Williams Vs Williams, 4 
Thompss & Cj (GN... 204 

[a] Merely handing warrant to 
officer is not sufficient to impose lia- 
bility, the warrant being presumably, 
regular. Williams v. Williams, 4 
Thomps. & C. (N. Y.) 251. 

80. Williams Vv. Williams, 4 
Thomps. & C. (N. Y.) 251. 

[a] One who hired his team to a 
constable and drove the latter and 
the alleged lunatic to an asylum 
without in any way aiding in the ar- 
rest or participating otherwise than 
by driving the team was held not 
liable. Williams v. Williams, 4 
Thomps. & CC. (N..Y.) 251. 

81. McLaughlin v. Fosbery, 1 
Austry CG. ie Ri2546% 

{a] In removing an insane person 
from one place to another, persons 
assisting the cominittee may use that 
amount of force which they reason- 
ably believe necessary to effect a 
safe removal. McLaughlin vy. Fos- 
bery, 1 Austr. C. L. R. 546. 

{b] The selection of police offi- 
cers to carry out the directions of a 
committee of a lunatic in removing 
him from one place to another im- 
ports a direction to use only such 
force as is reasonably necessary. 
McLaughlin v. Fosbery, 1 Austr. CG, 
L. R. 546. - 

82. Weber v. Doust, 84 Wash. 330, 
146 P 623, 81 Wash. 668, 143 P 148. 

[a] Reason-for the rule.—“The 
theory of these cases and as all 
cases which appreciate and meet the 
full intendment of the law must be, 
is that the state stands in parens 
patriz to the child, and that its offi- 
cers, for the state has no other way 
of acting, 
criminal accountability or to answer 
in. damages sounding in tort for a 
mistake of judgment in the adminis- 
tration of the law.” Per Chadwick, 
J., in Weber v. Doust, 81 Wash, 668, 
143 P eae 

83. Weber v. Doust, 84 Wash. 330, 
146 P 623, 81 Wash. 668, 143 P 148. 

84. Arcade Co..v. Boxwell, 41 App. 


was not liable in an action for neg-| 420, 102 RCL 420, 120 Reprint 967.|(D. C.) 218; Pley v. L& 
ligently causing her to be impris- 76. Bacon v. Bacon, 76 Miss. 458, |Ill, A. 494; McNay Vv. Stratis 
oned if he acts in good faith and! 24S 968. Tl. A. 215. y 


shall not be held to a. 


For later cases, developments and changes in the law see cumulative Annotations, same title, pageand note number. _ re 


a 


~ §§ 21-28] 


passed.85 > : 3 4 

[§ 22] f. Authority Arising from Relationship 
of Parties—(1) In General. The relationship ex- 
isting between the parties may be such as to au- 
thorize a restraint which is reasonable under the 
clreumstances.®¢ 

[§ 23] (2) Parent and Child. Parents may 
doubtless justify the reasonable restraint and pun- 
ishment of their minor children.8? 

[$ 24] (3) Guardian and Ward. A duly ap- 
pointed guardian of the person of the ward cannot 
be ‘held liable in an action for false imprisonment 
ely because he takes charge of his ward’s per- 
son. 

—[§ 25] (4) School Authorities. School authori- 
ties are justified, as a means of enforcing discipline, 
im imposing reasonable detention on pupils.8® The 
child’s parents may not maintain an action for false 
imprisonment for the detention of their child 
against their desires, where it does not appear that 
the detention was against the child’s will or that 
he was aware of his parent’s desires.%° 

[§ 26] (5) Custodians of Institutions. Cus- 
todians of institutions are justified in imposing a 
reasonable restraint on inmates for the purpose of 
enforcing discipline.*! Overseers of the poor, act+ 
ing under statutory authority, may confine chil- 

85. McNay v. Stratton, 9 Ill, A. 
215 [app dism 109 Ill. 30]. 

86. Peck v. Atchison, ete, R. Co., 


(Tex. Civ. A.) 91 SW 323. 
{a] MTlustration.—Where a _ pas- 
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no disgrace upon the pupil. 
ditional time thus spent in studying 
his lessons presumably inures to the 
benefit of the pupil. 
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dren committed to their charge in such institutions 
as seem best, and neither such children nor their 
relatives can later recover in false imprisonment 
for the children’s confinement.?2 

[§ 27] (6) Maritime Authority. Those in com- 
mand of ships do not incur liability for. confining 
a member of the crew, when nécessary to enforce 
discipline on board,®* or to protect property..¢ The 
restraint should be founded on reasonable grounds,®® 
and should not be continued for an improper length 
of time.°® Where a foreign consul has no authority 
to take cognizance of the offenses of seamen in for- 
eign ports or sentence them to prison, his order 
directing imprisonment cannot relieve the mastell 
from his responsibility.°7 Shipmasters may, in a 
proper case, after exhausting pacific measures, place 
passengers under arrest,°* but the power being a 
very serious one, should be personally exercised or 
at least the master should give his personal direc- 
tion to what is being done.®? 

[§ 28] g. Military and Naval Authority. Mili- 
tary law governs the arrest of persons subject to 
such law, for offenses within the cognizance of 
the military authority.t. The civil courts do not in- 
terfere with acts of military authorities within the 
scope of their jurisdiction,? although the injured 
person may obtain redress against the wrongdoer in 


The ad-|v. Howard, 14 Johns. (N. Y.) 119. 
97. The William Harris, 2 Ware 
CUntSi). 367. 
However mis- 98. Ragland v. Norfolk, etc., 


Steamboat Co., 163 Fed. 376 [mod on 


-Senger conductor was in charge of a 
train partially filled with school chil- 
dren in charge of a government In- 
dian agent, being transported at 
night, he was authorized in impos- 
ing such restraint as was necessary 
to assure their protection. The jury 
having found that such care justified 
the conductor in locking the children 
in the car, it was held on appeal that 
such issue was properly submitted 
to the jury and that their finding 
justified judgment for defendant 
in a suit against the railroad for 
false imprisonment. Peck vy. Atchi- 


Son57 etc.) R. Go.,.«(Nex.! Civs Au)! 9b 
SW 323. 
87. Hewlett v. George, 68 Miss. 


703, 9 S 885, 138 LRA 682. 

[a] Infant may not maintain ac- 
tion against parent for being placed 
in insane asylum so long as parent 
is under obligation to care for and 
control child, and child is under 
reciprocal obligation to obey. Hew- 
lett v. George, 68 Miss. 703, 9 S 885, 
13 LRA 682. 

Right of parent to custody and 
control of child see Parent and Child 
[29 Cye 1584]. 

86. Townsend v. Kendall, 4 Minn. 
412, 77 AmD 534. See Guardian and 
Ward [21 Cyc 62-65]. 

[a] Foreign guardian.—A guard- 
ian appointed in Ohio who followed 
his ward into Minnesota and there 
retook him and carried him back to 
Ohio is not liable in an action for 
false imprisonment. Townsend _ v. 
Kendall, 4 Minn. °412, 77 AmD 534. 

89. Fertich v. Michener, 111 Ind. 
472, 11 NE 605, 60 AmR 709. 

[a] Reason for rule.—‘“The de- 
tention or keeping in of pupils for a 
Short time after the rest of the class 
have been dismissed, or the school 
has closed, as a penalty for some 
misconduct, shortcoming or mere 
omission, has been very generally 
adopted by the schools, especially 
those of the lower grade, and it 
is now one of the recognized methods 
of enforcing discipline and promot- 
‘ing. progress of the pupils in_ the 
common schools of the State. It is 
a mild and non-aggressive method 
of. imposing a penalty, and inflicts 


taken a teacher may be as to the 
justice or propriety of imposing such 
a penalty at any particular time, 
it has none of the elements of false 
imprisonment about it, unless im- 
posed from wanton, wilful or ma- 
licious motives.” Fertich v. Miche- 
ner, 111 Ind. 472,611, 11. NE, 605, 
14 NE 68, 60 AmR 709. 

Control and discipline of pupils 
generally see Schools and School Dis- 
tricts [35 Cyc 1134]. 

90. Herring v. Boyle, 1 C. M. & 
R. 377, 149 Reprint 1126, 6 C. & P. 
496, 25 ECL 643: 

91. Cunningham v. Shea, 111 App. 


Div. 624, 97 NYS 884. 


{al Tllustration.—EXmployees of 
county poorhouse are not guilty of 
false imprisonment in placing an in- 
mate in a room designated for the 
confinement of refractory inmates, 
because of his having violated the 
rules, nor for the continuance of 
such detention after the custodian 
had been notified and directed its 
continuance. Cunningham v. Shea, 
111 App. Div. 624, 97 NYS 884. 

92. Smith v. Peabody, 106 Mass. 
262. : 

93. Gardner v. Bibbins, 9 F. Cas. 
No. 5,222, 1 Blatchf. & H. 356; Lane 
v. Powell, 1 Edm. Sel. Cas. (N. Y.) 
256. See Shipping [36 Cyc 123, 124]. 

94, Leith v. Trott, 16 N. S. 120. 

[a] Theft on shipboard.—Where 
the master of a ship, at anchor in a 
harbor, had reasonable grounds to 
suspect that a seaman had stolen 
goods, and confined him apart from 
the other members of the crew until 
a search could be made, it was held 
that the master was not liable. 
Leith v. Trott, 16 N. S. 120. 

95. Gardner v. Bibbins, 9 F. Cas. 
No. 5,222, 1 Blatchf. & H. 356; Jay 
v. Almy, 13 IF. Cas. No. 7,236, 1 Wood. 
& M. 262. 

{a} Honest but unfounded belief 
in necessity.—The fact that the cap- 
tain honestly but unjustifiably be- 
lieved a seaman to be dangerous or 
that the imprisonment was at the 
request of the crew is no justifica- 
tion. Jay v. Almy, 13 F. Cas, No. 
7,236, 1 Wood. & M. 262. 

96. Gardner v. Bibbins, 9 F. Cas. 
No. 5,222, 1 Blatehf, & H. 356; Brown 


oat grounds 169 Fed. 286, 94 CCA 

{a] Unjustified arrest. — Where, 
after a dispute between a watchman 
and a passenger as to arising from 
a seat so that sleeping mattresses 
could be laid on the floor, the watch- 
man seized the passenger by the col- 
lar, dragged him down the saloon 
Stairs, and confined him in the 
freight room for a short period, the 
arrest was held unjustified, and lia- 
bility was imposed. Ragland v. Nor- 
folk, etce., Steamboat Co., 163 Fed. 
376 [mod on other grounds 169 Fed. 
286, 94 CCA 562]. 

99. Ragland v. Norfolk, ete., 
Steamboat Co. 163 Fed. 376 [mod 
on other grounds 169 Fed. 286]. 

1. Merriman vy. Bryant, 14 Conn. 
200; Tyler v. Pomeroy, 8 Allen 
(Mass.) 480; Boutwell v. Thompson, 
Brayt. (Vt.) 119; Cole v. Cooke, 12 
Que. K. B. 519, § CanCrCas 300. 

[a] An officer enlisting a minor 
and commanding him in the army is 
not liable, although there was no. 
written consent of the parents. Bout- 
well v. Thompson, Brayt. (Vt.) 119. 

[b] Volunteer not yet subject to 
military law.—An action can be 
maintained against a municipal offi- 
cer for seizing and taking to camp 
a person who has signed a paper to 
serve as a volunteer for three years 
from the date of being mustered into 
the service of the United States. 
Tyler v. Pomeroy, 8 Allen (Mass.) 
480. 

[c] Militia not on - duty. — A 
militia officer is justified in causing 
the arrest of subordinates, for mili- 
tary offenses, only when such sub- 
ordinates are on duty and subject to 
military discipline. Cole v. Cooke, 
12 Que. K. B. 519, 8 CanCrCas 300. 

Military law see Army and Navy 


§ 2 et seq. 
2. Dinsman v. Wilkes, 12 How. (U. 
S.) 390, 13 L. ed. 1036; Hickey - v. 


Huse, 56 Me. 493; Tyler v. Pomeroy, 
8 Allen (Mass.) 480; Sutton v. John- 
stone, 1 T. R. 493, 99 Reprint 1215, 1 
ERC 765. 

[a] Arrest of deserters.—Duly 
appointed provost marshals and as- 
sistants appointed by them may, 
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the civil courts for malicious exercise of lawful au- 
thority,? or for acts in excess of authority, although 
done in good faith.* Liability in damages may be 
incurred for cruel treatment even if the detention 
was lawful.’ It seems that the arrest of a civilian 
whose conduct tended to create a breach of disci- 
pline among the soldiers may be justified.® 

Martial law justifies arrests deemed necessary or 
advisable by the military authorities,’ 

Local disturbances. Some courts, in analogy to 
cases governed by martial law, have maintained 
that where the local disturbance is so great that the 

ilitia have been called out to restore order, the 

isi authorities become subordinate to the military, 
which may take such action as the circumstances 
require. An arrested party may be detained until 
the disturbance is suppressed before being deliv- 
ered to the civil authorities.2 It has been main- 
tained, however, that the right of the militia to ar- 
rest, when duly called out to suppress local dis- 
turbances, is the same as that of peace officers.° 
Arrest in other cases. The arrest of persons not 


without warrant, arrest offenders 


subject to military law, and so long |vate individual 
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the state might inflict against a pri- 
guilty of 
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subject to military or martial law can be justified 
in the same principles as apply to other cases.’? 
Where the offense amounts to a felony, reasonable 


grounds to suspect that the arrested party is guilty 


justifies the arrest even where it develops that he 
was in fact innocent.1* Reasonable grounds to sus- 
pect the guilt of the arrested party may, even in 
eases where it does not justify, mitigate damages,‘ 
and so may language provoking the arrest.14 It 
has been held that a military subordinate is not 
liable in false imprisonment for acts done in obedi- 
ence to the orders of his commander, except where 
the order is palpably illegal.1¢ An order of a su- 
perior officer, although not justifying an inferior 
officer in making the arrest, may mitigate the dam- 
ages.17 As in arrests by civil authority the deten- 
tion should not be accompanied with unnecessary 
harshness.18 ; 

[§ 29] h. Detention or Restraint without Process 
—(1) In General. A detention without process 
and without a view to public prosecution for an 
offense is ordinarily illegal.1® The right which in 


Y.) 490 (arrest of alleged deserter). 


similar 13. Beckwith v. Bean, 98 U.S. 266, 


as they keep within the federal statu~ 
tory authority will not be liable in 
false imprisonment. Hickey v. Huse, 
56 Me. 493. 

3. Dinsman v. Wilkes, 12 How. 
GannS.) 3890, 13. ed. 1036; Tyler iv. 
Pomeroy, 8 Allen (Mass.) 480; Wil- 
son vy. Mackenzie, 7 Hill (N. Y.) 95, 
42 AmD 51. 

4. Dinsman v. Wilkes, 12 How. 
(U. S.) 390, 138 L. ed. 1086; Tyler v. 
Pomeroy, 8 Allen (Mass.) 480; Han- 
Marord) jv.-Hunn, 2 C. & PP. 148)+12 
ECL 499; Warden v. Bailey, 4 Taunt, 
67, 128 Reprint 253. 

5. Dinsman v. Wilkes, 12 How. 
(U. S.) 390, 13 L. ed. 1036. 

6. Oglesby v. State, 39 Tex. 53. 

7. Johnson v. Jones, 44 Ill. 142, 92 
AmD 159; Clow v. Wright, Brayt. 
(Vt.) 118. 

[a] Commanding officer’s right to 
arrest.—‘“‘If a commanding officer 
finds within his lines a_ person, 
whether citizen or alien, giving aid 
or information to the enemy, he can 
arrest and detain him so long as may 
be necessary for the security or suc- 
cess of his army.” Per Lawrence, J., 
in Johnson v. Jones, 44 Ill. 142, 154, 
92 AmD>159. 

[b] Soldier’s right to arrest bel- 
ligerent.—“Any soldier has the right, 
in time of war, to arrest a belligerent 
engaged in acts of hostility toward 
the government, and lodge him in the 
nearest military prison, and to use 
such force aS may be necessary for 
that purpose—even unto death. This 
is the law of war, to which the de- 
fendants appeal for their justifica- 
tion.’”’ Per Lawrence, J., in Johnson 
v. Jones, 44 Ill. 142, 151, 92 AmD 159. 

8. Moyer v. Peabody, 212 U.S. 78, 
Zo (SCue 235853 Hiivéda 4100 0Inre 

. Moyer, 35 Colo. 159, 85 P 190, 117 
AmSR 189, 12 LRANS 979. 

9. Moyer v. Peabody, 212 U. S. 78, 
29enSCt) 235, 53!) Li wed 4103) Ins re 
Moyer, 35 Colo. 159, 85 P 190, 117 
AmSR 189, 12 LRANS 979, 

10. Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1915A 1141, AnnCas 
1912D 319 (holding that any military 
order, whether it be given by the 
governor of the state or an officer of 
the militia or a civil officer of a city 
or county, that attempts to 
either officer or private with author- 
ity in excess of that which may be 
exercised by peace officers of the 
state is unreasonable and unlawful; 
and if it is obeyed, the officer or 
private giving obedience subjects 
himself to such punishment and lia- 
bility as the penal and civil laws of 


invest. 


transgression of the law or the rights 
of the citizen). 

11. U. S.—Milligan v. Hovey, 17 
F., Cas. No. 9,605, 3 Biss 13. 

Tll.—Johnson v. Jones, 44 Ill. 142, 
92 AmD 159. 

Ind.—Griffin v. Wilcox, 21 Ind. 370. 

Ky.—Franks v. Smith, 142 Ky. 232, 
134 SW 484, LRA1915A 1141, AnnCas 
1912D 319. 

N. Y.—Hawley v. Butler, 54 Barb. 
490; Jones v. Seward, 40 Barb. 563; 
Smith v. Shaw, 12 Johns. 257. 

Wis.—Druecker v. Salomon, 21 
Wis. 621, 94 AmD 571. 

Eng.—Flewster v. Royle, 1 Campb. 
187. 

[a] Arrest and trial of civilian 
by military authority—Members of 
military commissions and officers of 
the army are liable for the detention 
of persons not subject to military 
law in states where the civil courts 
are not disturbed by war, even 
though the detention was ratified by 
the executive department of the gov- 
ernment. Milligan v. Hovey, 17 F. 
Cas. No. 9,605, 3 Biss. 18. 

{b] Sale of liquor to soldier at a 
place not subject to martial law, and 
when there was no statute prohibit- 
ing such sales, does not justify ar- 
rest by subordinate officer, although 
made pursuant to order of chief pro- 
vost marshal of the district forbid- 
ding such sales. Griffin v. Wilcox, 21 
Ind. 0. 4 

[c] Statute unconstitutional.—An 
act of congress providing that any 
order of the president or under his 
authority shall be a defense to an ac- 
tion for an arrest made by virtue 
thereof is unconstitutional. Johnson 
v. Jones, 44 Ill. 142, 92 AmD 159. 
But see Teagarden v. Graham, 31 Ind. 
422 (holding that state would not 
anticipate action by the supreme 
court of the United States). 

[d] Authority derived from the 
Confederate government does * not 
justify an arrest. Whitemore vy. 
Allen, 33 Tex. 355; Caperton v. Mar- 
tin, 4.W. Va. 138, 6 AmR 270; Bay- 
less _v. Estes, 1 Heisk. (Tenn.) 78; 
Carskadon v. Williams, 7 W. Va. 1. 

[e] Officer making arrest must be 
authorized.—An order of the war de- 
partment regarding arrest of desert- 
ers and specifying persons who are 
authorized to make such arrests 
should be strictly construed; author- 
ity to a sheriff does not authorize 
deputy sheriff to make the arrest. 
Trask v. Payne, 43 Barb. (N. Y.) 569. 

12. Teagarden v. Graham, 31 Ind. 
422; Hawley v. Butler, 54 Barb. (N. 


25 L. ed. 124. : 

14. McCall v. McDowell, 15 F. 
Cas. No. 8,678, 1 Abb. 212, Deady 233. 

15. McCall v. McDowell, 15 F. 
Cas, No. 8,673, 1 Abb. 212, Deady 233. 

16. McCall v. McDowell, 15 F. Cas. 
No. 8,673, 1 Abb. 212, Deady 233. 
renee Carpenter v. Parker, 23 Iowa 

18. McCall v. McDowell, 15 F. Cas. 
No. 8,673, 1 Abb. 212, Deady 233. 

19. Ill.—McNay v. Stratton, 9 Ill. 
A. 215 [app dism 109 Ill. 30]. 

Kan.—Garnier v. Squires, 62 Kan. 
321, 62 P 1005. 

Md.—New York, etc., R. Co. v. Wal- 
dron, 116 Md. 441, 82 A 709, 39 
LRANS 502. 

N. Y.—Mandeville v. Guernsey, 51 
Barb. 99; Holley v. Mix, 3 Wend. 350, 
20 AmD 702; Woodward v: Wash- 
burn, 3 Den. 369. 

Utah.—Salisbury v. 
Utah 552, 172 P 815,: a 

Wis.—Bergeron v. Peyton, 106 Wis. 
377, 82 NW 291, 80 AmSR 33; Grace 
v. Dempsey, 75 Wis. 313, 43 NW 1127. 

Sask.—Mack Sing v. Smith, 1 Sask. 
L. 454, 9 WestLR 28. ; 

See also Hall v. Booth, 3 N. & M. 
316, 28 ECL 607 (where arrest was 
made for the purpose of compelling 
Suspected party to accompany de- 
fendant to place where goods are 
pawned). 

[a] Application of the rule—-(1) 
Refusal to open door of bank, which 
had been locked while plaintiff was: 
in bank on business. Woodward Ve 
Washburn, 3+ Den. 1 (CNSR), SEITE: 
Detaining plaintiff at point of pistol 
until he confessed to making deroga- 
tory remarks. McNay v. Stratton, 9 
Ill. A. 215 [app dism 109 Ill. 30]. (3) 
Seizure of plaintiff by crowd of men, 
and taking him to defendant’s house, 
to compel a_ confession. Grace v. 
Dempsey, 75 Wis. 313, 43 Nw, 1127. 
(4) Arresting and detaining persons 
not accused of any crime merely as 
aid in the apprehension of 
Mack Sing v. Smith, 1 
9 WestLR 28. 
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payment of money, and not to prose- 
cute for an offense, rendered detendé 
ant liable. Garnier v, Squires, 62 
Kan. 321, 62 P 1005; Salisbury ‘vy. 
Poulson, 51 Utah 552, 172 P 315, 

[c] Arrest to abduct from state. 
—The arrest by a private individual 
without warrant for the ‘purpose of 
forcibly abducting the arrested per- 
son from the, state, followed imme- 
diately by such abduction. is illegal 
Mandeville v. Guernsey, 51 Barb. (N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Detention to forcibly compel . 


-§§ 29-30] 


certain instances exists 2° to arrest without warrant 
on a criminal charge does not extend to civil cases.24 

[§ 30] (2) Arrests by Peace Officers—(a) For 
Felony. A peace officer is not at common law and 
under statutes declaratory of the common-law prin- 
ciples controlling arrest 2? liable in an action for 
false imprisonment for an arrest upon a charge of 
felony, although no felony has in fact been com- 
mitted if he has reasonable grounds to suspect that 
such an offense has been committed and that the 
party arrested is guilty.2 The fact that the officer’s 
justification does not depend on whether a felony 
has been actually committed is a distinguishing fea- 
ture between his liability and that of a private in- 
dividual.** Peace officers have no right to arrest sim- 
ply by virtue of their office; their justification must 
depend upon the fact that the arrest was made un- 
der circumstances warranted by law or upon the 
issuance of valid process.?> An officer to justify be- 


Y.) 99. See also Botts v. Williams, 
17 B. Mon. (Ky.) 687 
delivery to another state for trial). 

{d] Arrest of witness.—The stat- 
utory provisions of Maryland giving 
magistrates power to commit a wit- 
ness does not authorize the conductor 
of a train to cause the detention even 
temporarily of a person as a witness 
to testify against one accused of 
_ disorderly conduct on a train. New 
York, ete., R. Co. v. Waldron, 116 
Md. 441, 82 A 709, 39 LRANS 502. 

20. See Arrest §§ 23-55. 

21. Park v. Taylor, 118 Fed. 34, 
55 CCA 56. 

22. When authorized to arrest 
without warrant see Arrest §§ 28-37. 

23. Ark.—Chrisman vy. Carney, 33 
Ark. 316. 

Cal.—Redgate v. Southern Pac. Co., 
24 Cal. A. 573, 141 P 1191;— Gisske 
v. Sanders, 9 Cal. A. 13, 98 P 43. 

Conn.—Price v. Tehan, 84 Conn. 
164, 79 A 68, 34. LRANS 1182, Ann 
Casi912B 1183. 


Ill.—Dodds v. Board, 438 Ill. 95; 
Bryan v. Bates, 15 Ill. 87. 
Ind.—Harness v. Steele, 159 Ind. 


286, 64 NE 875; Scircle v. Neeves, 47 


Ind. 289. 

Iowa.—Leighton v. Getchell, 169 
NW 649. 

Kan.—Atchison, ete, R. Co. v. 


Hinsdell, 76 Kan. 74, 90 P 800, 12 
LRANS 94, 13 AnnCas 981; Garnier 
v. Squires, 62 Kan. 321, 62 P 1005. 

Ky.—Klotz v. Cook, 184 Ky. 735, 
212 SW 917; Grau v. Forge, 183 Ky. 
521, 209 SW 369, 3 ALR 642; Illinois 
Cent. R. Co. v. Dennington, 172 Ky. 
326, 189 SW 217; Waddle v. Wilson, 
164 Ky. 228, 175 SW 382; Jones v. 
Van Bever, 164 Ky. 80, 174 SW 795, 
LRA1915B 172; Franks v. Smith, 142 
Ky. 232, 134 SW 484, AnnCasi912D 
319; Johnson v. Collins, 89 SW 253, 
28 KyL 375. 

Lia.—Dunson v. Baker, 144 La. 167, 
80 S 238; O’Malley v. Whitaker, 118 
La. 906, 43 S 545; Lyons v. Carroll, 
107 La. 471, 31 S 760. 

Me.—Kittredge v. Frothingham, 
114 Me. 537, 96 A 1063; Therriault v. 
Breton, 114 Me. 137, 95 A 699. 

Md.—Edger v. Burke, 96 Md. 715, 
54 A 986; Kirk v. Garrett, 84 Md. 
383, 35 A 1089. 

Mass.—Rohan v. Sawin, 5 Cush. 
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281. 
Mich.—Schnider v. Montross, 
Mich. 263, 122 NW 534; Friesenhan 
v. Maines, 137 Mich.,10, 100 NW 172; 
Filer v. Smith, 96 Mich. 347, 55 NW 
999, 35 AmSR 603; Firestone v. Rice, 
71 Mich. 377, 38 NW _ 885, 15 AmSR 
266; Malcolmson v. Scott, 56 Mich. 
459, 23 NW 166; Quinn v. Heisel, 40 
ich. 576. ‘ed 
tis Carpet vy. Halvorson, 117 
Minn. 255, 135 NW 818, AnnCas1913D 
104. 
Mo.—Wehmeyer v. Mulvihill, 150 
Mo. A. 197, 130 SW 681; Taaffe v. 


(arrest for |. 


FALSE IMPRISONMENT 


duct.?® 


Slevin, 11 Mo. A. 507. 
a Pee een v. McGregor, 32 N. J. 

N. Y.—Fulton v. Staats, 41 N. Y. 
498; Burns v. Erben, 40 N. Y. 4638; 
Hawley v. Butler, 54 Barb. 490; Wil- 
son v. King, 39 N.Y. Super. 384; 
Willis v. Warren, 1 Hilt. 590, 17 How 
Pr 100; Holley v. Mix, 3 Wend. 350, 
20 AmD 702. 

N. C.—Neal v. Joyner, 89 N. C. 287; 
Brockway v. Crawford, 48 N. C. 433, 
67 AmD 250. 

Oh.—Tracy v. Coffey, 28 Oh, Cir. 
Ct. 579; Billington v. Hoverman, 18 
OhieCirsxCt..,637,> 7 -Oh:,€irs Dec, 358, 

Pa.—McAleer v. Good, 216 Pa. 473, 
65 A 934, 116 AmSR 782, 10 LRANS 
308; McCarthy v. De Armit, 99 Pa. 
63; Burford v. Richards, 58 Pa. 
Super. 8; Lentz v. Raum, 21 Pa. Dist. 
1116. q 

R. I.—Wade v. Chaffee, 8 R. I. 224, 
5 AmR 572, 574 note. 

Tenn.—Pesterfield v. Vickers, 3 
Coldw. 205. 

Vt.—In re Powers, 25 Vt. 261. 

Wash.—White v. Jansen, 81 Wash. 
435, 142 P 1140. 

W. Va.—Allen v. Lopinsky, 81 W. 
Va. 13, 94 SE 369. 

Eng.—Beckwith v. Philby, 6 B. & 
C. 635, 13 ECL 287, 108 Reprint 585; 
Davis v. Russell, 5 Bing. 354, 15 ECL 
618, 130 Reprint 1098; Hedges v. 
Chapman, 2 Bing. 523, 9 HCL 688, 
130 Reprint 408; Hobbs v. Brans- 
comb, 3 Campb. 420; Allen v. Wright, 
8 Cc. & P. 522, 34 BCL 870; Samuel v. 
Payne, 1 Dougl. 359, 99 Reprint 230; 
Hoge v. Ward, 3 H. & N. 417, 157 Re- 
print 533; Hall v. Booth, 3 N. & M. 
316, 28 ECL 607. 


Can.—Lalonde v. Lachine, 18 Rev 
deJur 360. 
Sask.—Anderson v. Johnston, 10 


Sask. L. 352, 38 DomLR 563, 29 Can 
CrCas 24, [1917] 3 WestWkly 353; 
Plested v. McLeod, 3 Sask. L. 3874, 15 
WestLR 533. 

“From the earliest dawn of the 
common law a constable could arrest 
without warrant when he had reason- 
able grounds to suspect that a fel- 
ony had been committed.” Kirk v. 
Garrett, 84 Md. 383, 405, 35 A 1089. 

[a] Test of felony.—The test as 
to whether the offense is such that 
arrest may be made without warrant 
on suspicion, or only on view, is to 
be determined by the statutes of the 
state where the arrest occurs. Bright 
y. Patton, 16 D. C. 534, 60 AmR 396. 

Reasonable grounds to suspect see 
infra §§ 36-39. 

24. U. S.—Pritchett v. 
182 Fed. 480, 104 CCA 624. 

Mass.—Rohan v. Sawin, 


281. 
N. Y.—Burns v. Erben, 40 N. Y. 


463. 
N. C.—Brockway v. Crawford, 48 
N. C. 433, 67 AmD 250. 
Bng.—Beckwith v, Philby, 6 B. & 


Sullivan, 


5 Cush. 
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cause of his official character must show the fact of 
holding office at the time of the questioned con- 


Felony committed in officer’s presence. A peace 
officer may of course arrest without warrant for 
a felony committed in his presence,?” or when he 
has reasonable grounds to suppose that the arrested 
party is about to commit a felony.?8 

Danger of escape. 
provisions it is usually held that to justify an ar- 
rest without warrant it is not mecessary there should 
be danger of the escape of the accused,?® although 
some courts seem to have maintained a contrary 
rule,*° but danger that a felon will flee from justice 
or will obliterate the evidences of his crime are 
reasons for prompt action in his arrest.34 

“Statutory provisions may modify the right to ar- 
rest without warrant for felony,*? and, where such 
is the case, the officer is liable unless the arrest is 


In the absence of statutory 


C. 635, 13 ECL 287, 108 Reprint 585; 


Allen. -v, Wright, 8,.C. & BP. 522;-34 
ECL 870. 

25. Shugart v. Cruise, 260 Fed. 
36; Moore v. Devoy, 37 HowPr 
(N. Y.) 18. 


; ae to what is a felony see Arrest 
26. Union Depot, etc., Co. v. Smith, 
16 Colo. 361, 27 P 329. See also Pool- 
er v. Reed, 73 Me, 129. 

[a] Sufficiency of appointment.— 
Where the person making the arrest 
had been appointed marshal by the 
mayor, confirmed by council, and 
sworn in, the fact that no formal 
commission was issued, and that he 
did not subscribe to a written oath 
of office did not affect his title to the 
office. .Morrison v. Pence, 82 Kan. 
420, 108 P 8381. 

Who are peace officers see Arrest 
§§ 24-27. 

27. Snead v. Bonnoil, 166 N. Y. 
325, 59 NE 899; Giroux v. State, 40 
Tex. 97; Patterson v. Scott, 88 U. C. 
Q. B. 642. ® 

When crime is committed in pres- 
ence of person making arrest see 
infra § 40. 

28. Newman v. New York, etc., R. 
Co.,-54 Hun 335, 7 NYS 560; Beck- 
with v. Philby, 6 B. & C. (Eng.) 635, 
13 ECL 287, 108 Reprint 585; Law- 
rence v. Hedger, 3 Taunt. 14, 128 Re- 
print 6. 

Reasonable grounds of suspicion 
see infra §§ 36-39. 

29. Rohan v. Cush. 
(Mass.) 281. 
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ited Burk v. Howley, 18 Pa. Co. 
31. Rohan v. Sawin, 5 Cush. 


(Mass.) 281; McCarthy v. De Armit, 
99° Pa. 63. 

32. See statutory provisions; and 
cases infra this note. ° 

{a] In Iowa Code (1897) § 5196 
justifies arrest by officer without 
warrant under following circum- 
stances: First, for a public offense 
committed or attempted in his pres- 
ence; second, where a public offense 
has been in fact committed and he 
has reasonable ground for believing 
that the person to be arrested has 
committed it. Leighton v. Getchell, 
169 NW 649. 

[b] In New York (1) under stat- 
utory provisions a peace officer may 
arrest without warrant only when a 
felony has in fact been committed and 
he has reasonable grounds for believ- 
ing the person to be arrested to have 
committed it. Stearns v. Titus, 193 
N. Y. 272, 85. NE 1077; Hawkins v. 
Kuhne, 153 App. Div. 216, 137 NYS 
1090 [aff 208 N. Y. 555 mem, 101 NE 
1104 mem]; MacDonnell v, McCon- 
ville, 148 App. Div. 49, 1832 NYS 1085 
[aff 210 N. Y. 529, 103 NE 1126];, 
Gold v. Armer, 140 App. Div. 78, 124 
NYS 1069; Greene v. Fankhauser, 137 
App, Div, 124, 121 NYS 1004; Grin- 
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authorized by the statute.®* ‘It is not a defense that 
the officer supposed he had process whereas in fact 


he had none.*4 


[§ 31] 


nell v. Weston, 95 App. Div. 454, 88 
NYS 781. (2) But if a felony has 
been committed, reasonable cause for 
believing the arrested party to be 
guilty justifies the arrest, although 
such person may, in fact, be inno- 
cent. Tyson v. Joseph H. Bauland 
Coe 186 N. Y. 397, 79 NE 3, 9 LRANS 
6 


{e] In North Carolina (1) statu- 
tory enactments provide that an offi- 
cer may arrest without warrant for 
a felony if he knows or has reason- 
able grounds to believe that a felony 
has been committed, and that a par- 
ticular person is guilty and will es- 
cape if not arrested. Martin v. 
Houck, 144 NN: ©. 307, (54 SH 291 7 
LRANS 576; Neal v. Joyner, 89 N. C. 
287. (2) The fact that the accused 
was at home apparently unconscious 
that he was being pursued or that he 
was even suspected of having com- 
mitted a crime is not sufficient evi- 
dence that there was a reasonable 
apprehension that he would escape, 
or that he was attempting to escape. 
Martin v. Houck, 141 N. C. 317, 54 SE 
291, 7 LRANS 576. 

[d] In Ohio when a felony has 
been committed any person may ar- 
rest another who he believes or has 
reasonable grounds to believe is 
guilty of the offense. Raitz v. Green, 
13 Oh, Cir. Ct. 455; Burch v. Frank- 
lin, 7 OhS&CP 519. 

33. See cases supra note 32. 

[a] In Texas a peace officer may 
arrest without warrant for felony if 
the accused has committed a felony 
and there is no time to procure a 
warrant, and the offender is about to 
escape. Giroux v. State, 40 Tex. 97; 
Newburn v. Durham, 10 Tex. Civ. A. 
655, 32 SW 112. See Karner v. Stump, 
12 Tex. Civ. A. 460, 34 SW 656 (where 
both officer and party directing ar- 
rest are held liable, as the evidence 
failed to show that felony had been 
committed, or that the accused was 
about to escape, and where there was 
an utter lack of evidence to justify 
the officer’s action). 

34. Hall v. O’Malley, 49 Tex. 70. 
bee Ind.—Pow v. Beckner, 3 Ind. 

Ky.—Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRA1915E 172; Cur- 
ran _v. Taylor, 92 Ky. 537, 18 SW 232, 
13 KyL 750; Richardson v. Lawhon, 
4 KyL 998. ~ 

La.—Pearson vy. Great Southern 
Lumber Co., 134 La. 117, 63 S 759, 
LRAI916F 1247. 

Mich.—Schnider v. Montross, 158 
Mich. 263, 122 NW 534; Mumford v. 
Starmont, 139 Mich. 188, 102 NW 662, 
69 LRA 350; Tillman vy. Beard, 121 
Mich. 475, 80 NW 248, 46 LRA 215; 
Davis v. Burgess, 54 Mich. 514, 20 


NW 540, 52 AmR 828; Quinn v. 
Heisel, 40 Mich. 576. 
Mo.—Taaffe v. Slevin, 11 Mo. A. 


507; Taaffe v. Kyne, 9 Mo. A. 15. 

N. Y.—Lewis v. Kahn, 15 Daly 326, 
5 NYS 661. 

N. C.—Furr v. Moss, 52 N. GC. 525. 

Pa.—Perry v. Pennsylvania R. Co., 
41 Pa. Super. 591. 

R. I.—Newhall v. Egan, 28 R. I. 
584, 68 A’ 471. 


S. C—Loggins v. Southern R. Co., 
64S. €. 321, 42 SE 163. 
Tenn.—Pesterfield v. Vickers, 3 


Coldw. 205. 
Tex.—Giroux v. State, 40 Tex, 97. 


(b) For Misdemeanors. 
is not liable to an action for false imprisonment for 
the arrest by him without warrant of one who is 
committing a breach of the peace in his presence.®> 
He must be allowed a reasonable time and fit oppor- 
tunity to make the arrest,?® but he may not arrest 
for a breach of the peace which has subsided prior 


FALSE IMPRISONMENT 


to the arrest.37 


A peace officer 


Eng.—Spilsbury v. Micklethwaite, 1 
Taunt 146, 127 Reprint 788. 

[a] Disturbance of election by 
loud noise justifies the officer pre- 
siding over the election in ordering 
the arrest of the offender. Spilsbury 
v. Micklethwaite, 1 Taunt 146, 127 
Reprint 788. 

[b] MTlustrations of breaches of 
the peace.—Disorderly, noisy, and 
violent conduct in the street in the 
presence of a crowd. Lewis v. Kahn, 
15 Daly 326, 5 NYS 661. 

[c] Ejection of policeman from 
street car.—A conductor may not be 
lawfully arrested without warrant 
for ejecting a policeman for refusing 
to pay fare, although by city ordi- 
nance the police officer was entitled 
to free transportation. Ervin v. 
Burke, 83 N. J. L. 28, 838 A 772. 

{d] Forcible entry.—Although the 
arrested party may have had the 
right by contract to pass through 
the rooms of an adjoining , lodger, 
she did not have the right to break 
the lock of the door to do so, and as 
this offense constituted a breach of 
the peace and was committed in the 
presence of the officer, the arrest was 
justified. Taaffe v. Kyne, 9 Mo. A. 15. 

fe] Officer provoking breach of 
peace.—The right of a policeman to 
arrest without warrant for a breach 
of the peace committed in his pres- 
ence has no rational application to a 
case where the policeman himself 
provoked the breach and was in the 
wrong, and the man arrested was in 
the right. Ervin v. Burke, 83 N. J. 
Ti, 28,'°83 AY P72. 

{f{] Lawful act.—Where the ar- 
rested party was a workman attempt- 
ing to fulfill a contract by taking 
down a bridge preparatory to the 
erection of a new one, but the town, 
although recognizing the contract as 
valid, was disputing as to the man- 
ner of doing the work, and on his 
failure to desist caused the town 
marshal to arrest him, it was held 
that the contract could not be re- 
garded as an absolute nullity, nor 
the workman executing it as engaged 
in a breach of the peace, or in the 
violation of any law of the state, or 
by-law of the town so as to subject 
him to arrest without warrant, and 
the town marshal was liable. Moore 
v. Durgin, 68 Me. 148. 

What are breaches of the peace see 
Breach of the Peace §§ 2-6. 

What is presence see infra § 40. 
Ye ane eer v. Strong, 3 Wend. (N. 
vi! 7. Ind.—Pow v. Beckner, 3 Ind. 

5 


La.—Smith v. Dulion, 113 La. 882, 
387 S 864. 
Te v. Heisel, 40 Mitch. 

N. Y.—Winn vy. Hobson, 54 N. Y. 
Super. 330. 

Eng.—Wheeler v. Whiting, 9 C. & 
P. 262, 38 ECL 162. 

[a] Affray.—‘“To justify a con- 
stable in apprehending without pro- 
cess for an affray, the affray must 
take place in his view and be still 
continuing. After it is over he has 
no more power to arrest the offend- 
ers than any other person.’ Per 
Smith, J., in Pow v. Beckner, 3 Ind. 
475, 478. 

38. Ala.—Hayes yv. Mitchell, 80 
Ala. 183. 
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A peace officer is also justified in 


arresting to prevent a breach of the peace;** or 
where there is reasonable apprehension of a renewal 
thereof.2® He may also arrest a person who resists 
the proper enforcement of the law.*0 

Statutory provisions in many jurisdictions author- 
ize arrests by officers for misdemeanors and other 
violations of law, i t 
breaches of the peace, usually, when committed in 
the officer’s presence,*! the elements of justification 


although not amounting to 


Conn.—Knot v. Gay, 1 Root 66. 

Ind.—Wiltsie v. Holt, 95 Ind. 469. 

Mich.—Quinn v. Heisel, 40 Mich. 
576. ‘ 

N. Y.—Ryan vy. Hudson, 1 NYCity 
CtSuppl 12. 9 

39, Quinn v. Heisel, 40 Mich. 576, 
578. ¢ 
“We are of opinion that a threat 
or other indication of a breach of 
the peace will not justify an officer 
in making an arrest, unless the facts 
are such as would warrant the officer 
in believing an arrest necessary to 
prevent an immediate execution 
thereof, as where a threat is made 
coupled with some overt act in at- 


tempted execution thereof.” Quinn 
v. Heisel, supra. 

40. Ill—Main v. McCarty, 15 I11. 
441. 

Me.—Faloon v. O’Connell, 113 Me. 
30,° 92: A 932. 

Mass.—Leddy v. Crossman, 108 


Mass. 237. 

Mo.—Bierwith v. Pieronnet, 65 Mo. 
A. 4381. : 

N. C.—Braddy v. Hodges, 99 N. C. 
319, 5 SE 17. 

Oh.—Tracy v. Coffey, 28 Oh. Cir. 
Ct. 579. 

Okl.—Barnes v. Davis, 30: Okl. 511, 
120 P 275. 

Pa.—Mulberry v. Fuellhart, 203 Pa. 
573, 538 A 504, 

S. D.—Dunn v. Griffin, 38 S. D. 669, 
162 NW 366; Richardson v. Dybe- 
dahl, 17 S. D. 629, 98 NW 164. 

Tex.—Mosley v. State, 28 Tex. A. 
409, 4 SW 907. 

{a] Resisting arrest.—To consti- 
tute the offense of resistance of an 
officer the resistance must be know- 
ingly and willfully done. If a per- 
Son arrested under such a charge 
knew the arresting parties were offi- 
cers he was guilty and his arrest 
legal; but if he did not know: their 
character he was not guilty and his 
arrest was illegal. Tracy v. Coffey, 
28 Oh, iCir. 1Ct. 579: 

{[b] Resisting search under war- 
rant.—Where an officer holding a 
search warrant arrested without 
warrant one who obstructed him in 
making the search, it was held that 
if the search warrant was valid the 
arrested party had no right to inter- 
fere, but if the warrant was not 
valid such person was not guilty of 
obstruction, ard the officer was lia- 
ble. Faloon v. O’Connell, 113 Me. 
30, 92 A 932. 

_ Resisting an officer see Obstruct- 
ing Justice [29 Cyc 1331]. 

41. U. S.—Hrie R. Co. vy. Reig- 
herd, 166 Fed. 247, 92 CCA 590, 20 
LRANS 295, 16 AnnCas 459, 

Ala.—Gambill v. Cargo, 151 Ala. 
421, 43 S 866. 

Cal.—Shorr, v. Azusa, 38 Cal. <A. 
409, 177-2 613; 

84 Conn. 


Conn.—Price v. Tehan, 
34 LRANS 1182, Ann 


164, 79 A 68, 
Cas1912B 1183. 
D. C.—Bright v. Patton, 16 D. C. 
534, 60 AmR 396; U. S. v. Cross, 8 
DasCsat49: : 
Ill.— Newton v. Locklin, 77 Ill. 103; 
Main v. McCarty, 15 Tl. 441; Bryan 
v. Bates, 15 Ill. 87; Hermanson vy. 
Shaffer, 184 Ill. A. 278; Wood v. Ol- 
son, 117 Ill. A. 128; Markey vy. Griffin, 
109 Ill. A. 212; Wice vy. Chicago, ete., 
R. Co., 93 Ill. A. 266 [rev 193 Ill. 351, 
61 NE 1084, 56 LRA 268, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


the appeél- 


“ee | ee 
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being that the statutory provision authorizing the 
falls within the 


arrest is valid,*? that the offense 
late court holding the ordinance in- 


valid]. 

Ind.—Veneman v. Jones, 118 Ind. 
41, 20 NE 644, 10 AmSR 100; Doer- 
ing v. State, 49 Ind. 56, 19 AmR 669. 

Iowa.—Hutchinson y. Sangster, 4 
Greene 340. 

Kan.—Prell v. McDonald, 7 Kan. 
426, 12 AmR 423. 

Ky.—Waddle v. Wilson, 164 Ky. 
228, 231, 175 SW 382 [cit Cyc]; Jones 
v. Van Bever, 164 Ky. 80, 174 SW 
795, LRA1915E 172; Curran vy. Tay- 
lex, 92 Ky. 587, 18 SW 232, 13 KyL 

Me.—Moore v. Durgin, 68 Me. 148. 

Mass.—Ford v. Breen, 173 Mass. 
52, 53 NE 136; Fitzgerald vy. Lewis, 
164 Mass. 495, 41 NE 687. 


Mich.—Durham v. Feeney, 195 
Mich. 318, 162 NW 79. 
Mo.—Wehmeyer v. Mulvihill, 150 


Mo. A. 197, 130 SW 681; Bierwith v. 
Pieronnet, 65 Mo. A. 431; Taaffe v. 
Slevin, 11 Mo. A. 507. 

N. Y.—Stearns v. Titus, 193 N. Y. 
272, 85 NE 1077; Schultz v. Green- 
wood Cemetery, 190 N. Y. 276, 83 NE 
41; Chapman v. Selover, 172 App. 
Div. 858, 159 NYS 632; 
Carr, 156 App. Div. 658, 141 NYS 721 
(statutory); MacDonnell v. McCon- 
ville, 148 App. Div. 49, 132 NYS 1085 
[aff 210 N.Y. 529, 103 NE 1126]; 
Gold v. Armer, 140 App. Div. 73, 124 
NYS. 1069; Adams v. Schwartz, 137 
App. Div. 230, 122 NYS 41; Meyer v. 
Clark, 41 N. Y. Super. 107; Beardsley 
v. Soper, 184 App. Div. 399, 171 NYS 
1043; Lauffer v. Downes, 181 App. 
Div. 327, 167 NYS, 738.[aff 228 N. Y. 
549 mem, 126 NE 913 mem]; Smith 
v. Botens, 18 NYS 222; Willis v. War- 
ren, 1 Hilt. 590, 17 HowPr 100. 

N. C.—Brewer v. Wynne, 163 N. C. 
319, 79 SE 629,. AnnCas1915B 319; 
Breeds. v. Hodges, 99 N. C. 319, 5 SE 

q € 


Oh.—Williams v. Morris, 32 Oh. 
Cir. Ct. 453; Billington v. Hoverman, 
VSO hee Cite Cr. 6375.7 .Oh.-Cir, Dec: 


358; Burch vy. Franklin, 7 OhS&CP 
519. 
Okl.—Holmes v. Le Fors, 36 Okl. 


729; 129. Py 718. 

Pa.—Lentz v. Raum, 59 Pa. Super. 
260; Burford v. Richards, 58 Pa. 
Super. 8; Lentz v. Raum, 21 Pa. Dist. 
1116; Burford v. Rainey, 42 Pa. Co. 
137; Flinn v. Graham, 3 Pittsb. 195. 

R. I.—Douglass v. Barber, 18 R. I. 
459, 28 A 805; Wade v. Chaffee, 8 R. 
I.'224, 5 AmR 572. 

Tenn.—Pesterfield v. Vickers, 3 
Coldw. 205; Eanes v. State, 6 
Humphr. 53, 44 AmD 289. 

Tex.—Joske v. Irvine, 91 Tex. 574, 
44 SW 1059; Gold v. Campbell, 54 
Tex. Civ. A. 269, 117 SW 463; Texas, 
ete., R. Co. v. Parker, 29 Tex. Civ. A. 
264, 68 SW 831; Beville v. State, 16 
Tex. A. 70. 

W. Va.—George v. Norfolk, etc., R. 
Co., 80 W. Va. 317, 92 SE 430; Clai- 
borne v. Chesapeake, ete., R. Co., 46 
W. Va. 363, 33 SE 262. e 

Wis.—Dreblow v. Albert, 155 Wis. 
189, 144 NW 254; Schoette v. Drake, 
139 Wis. 18, 120 NW 3938; Stittgen v. 
Rundle, 99 Wis. 78, 74 NW 536; Lamb 
v. Stone, 95 Wis. 254, 70 NW 72; Bar- 
ling v. West, 29 Wis. 307, 9 AmR 576. 

Eng.—Bowditch v. Balchin, 5 Exch. 
378, 155 Reprint 165; Griffin v. Cole- 
man, 4 H. & N. 265, 157 Reprint 840. 

N. B.—McAliister. v. Johnson, 40 
N..B. 73. 

Que.—Walker v. Montreal, 4 Montr. 
Leg. N. 215. / 

Retest generally see Arrest § 131. 

42, N. Y.—Chapman vy. Selover, 
172 App. Div. 858, 159 NYS 6382. 

. C.—State v. Hunter, 106 N. Cc. 
796, 11 SE 366, 8 LRA 529. 
‘Oh.—Billington. v. Hoverman, 18 
Oh. Cir. Ct. 637, 7 Oh. Cir. Dec. 358. 
Tenn.—Pesterfield v. Vickers, 3 


dw. 205. p 
eo a eee vy. Struebing, 125 


Condron v. |: 
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Wis. 173, 104 NW 149; Barling v. 
West, 29 Wis. 307, 9 AmR 576. 

[a] Unconstitutional statute.—An 
officer duly: making an arrest pur- 
suant to a statute later declared un- 
constitutional is protected. Williams 
v. Morris, 32 Oh. Cir. Ct. 453. 

{b] Officer must determine va- 
lidity at his peril.—The officer must 
determine at his peril whether the 
statute under which he purports to 


act is valid, and, if invalid, he is 
liable, although he acted in good 
faith. State v. Hunter, 106 N. C. 


796, 11 SE 366, 8 LRA 529. 

{c] Motor vehicle ordinance un- 
lawfully authorizing arrest.—An or- 
dinance of a village board of trustees 
declaring a violation of a motor ve- 
hicle crdinance to be a misdemeanor, 
and there being no other statutory 
provision authorizing an arrest for 
its violation, an officer arresting one 
for an infraction thereof is liable. 
Chapman v. Selover, 172 App. Div. 
858, 159 NYS 632. 

, 48. Conn.—Price v. Tehan, 84 
Conn. 164, 79 A 68, 34 LRANS 1182, 
AnnCas1912B 1183. 


Ill.—Shanley v. Wells, 71 Ill. 78; 
Markey v. Griffin, 109.Ill. A. 212. 
Mass.—Phillips v. Fadden, 125 


Mass. 198. 
oie H.—Danovan v. Jones, 36 N. H. 


N. Y.—Stearns v. Titus, 193 N. Y. 
272, 85 NE 1077; Johnson v. May, 189 
App. Div. 196,178 NYS 742. 

N. C.—State v. Hunter, 106 N. C. 
796, 11 SE 366, 8 LRA 529. , 

Pa.—Burford v.. Richards, 58 Pa. 
Super. 8 (where, although the ar- 
rested party’s acts did not in fact 
constitute an offense under the stat- 
ute, an arrest by a peace officer on 
view was justified because, acting 
under attorney’s advice and a court 
decision in a similar case, he was 
held to have reasonable grounds to 
believe that the offense had been 
committed). 

Wis.—Dreblow vy. Albert, 155 Wis. 
189, 144 NW 254, 

N. B.—Hopper v. Clark, 40 N. B. 
568, 10 EastLR 305; McAllister v. 
Johnson, 40 N. B. 73. 

Sask.—Plested v. McLeod, 3 Sask. 
L. 374, 15 WestLR 5338. 

{a] Public offense not committed. 
—Where statute authorizes arrest 
without warrant for public offense, 
an arrest without warrant because 
accused refused to give her name and 
address is illegal, such refusal not 
being a public offense. Leighton v. 
Getchell, (Iowa) 169 NW 649. 

{b] Annoying passengers.—Under 
a statute, which authorizes a rail- 
road conductor to arrest persons an- 
noying other passengers, a conductor 
is not justified in arresting one who 
uses abusive language to such con- 
ductor, since the annoyance to the 
conductor is not necessarily annoy- 
ance to the passenger. McAllister v. 
Johnson, 40 N. B. 73. 

{c] Loitering on street.—Where 
an ordinance provided that persons 
assembled and refusing to disperse 
when commanded by a peace officer 
shall be guilty of an offense, the or- 
dinance necessarily presumed a com- 
mand to disperse and a reasonable 
opportunity to do so; and a peace 
officer, although acting in good faith, 
who arrests one whom he has ordered 
to move on, but before furnishing a 
reasonable opportunity to do so, is 
liable for false arrest, because no 
offense under the ordinance had been 
committed at the time of the arrest. 
Price v. Tehan, 84 Conn. 164, 79 A 
34 LRANS 1182, AnnCas1912B 


{d] Game laws.—Where game 
wardens arrested an alleged offender 
on the ground that he was violating 
game laws by shooting in the night- 
time, justification depended on 
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terms of the statute,** that it was being committed 
in the officer’s presence,‘* and that the party ar- 


whether it was in fact in the night- 


time. Lamb v. Stone, 95 Wis. 254, 
70 NW 72. 
{e] Intoxicating liquors.—Posses- 


sion of intoxicating liquors being a 
misdemeanor, an officer who finds one 
in possession thereof is justified in 
arresting without warrant. Holmes 
v. Le Fors, 36 Okl. 729, 129 P 718. 

{[f] Violation of ordinance which 
is not a misdemeanor.—Where it does 
not appear that the ‘violation of an 
ordinance is either a felony or a 
misdemeanor, or that the punish- 
ment for its violation is other than 
a fine, a peace officer is not justified 
by a regulation of the police board 
authorizing detention at a_ station 
house of persons accused of felony 
Or misdemeanor. Schmeider v. Mc- 
Lane, 4 Abb. Dec. (N. Y.) 154, 3 
Keyes 568, 3 Transcr. A. 266 [aff 36 
Barb. 495]. 

[g] Effect of conviction.—In an 
action against a constable who had 
arrested plaintiff without a warrant 
for a breach of a city by-law, it was 
held that plaintiff by reason of a 
conviction for such breach was 
estopped from denying that he had 
been found committing the offense, 
but that the constable was not justi- 
fied in arresting without a warrant 
for commission of such an offense in 
his presence. Plested v. McLeod, 3 
Sask. L. 374, 15 WestLR 533. 

{[h] In Michigan (1) an officer 
may arrest without warrant only for 
felony or breach of peace. Cook vy. 
Hastings, 150 Mich. 289, 114 NW 71, 
14 LRANS 1128, 13 AnnCas 194; Tilli- 
man vy. Beard, 121 Mich. 475, 80 NW 
248, 46 LRA 215. (2) The arrest of 
one without warrant for selling meat 
in violation of an ordinance with- 
out license is illegal, and the officer 
is liable. Schnider v. Montross, 158 
Mich. 263, 122 NW 534. See Quinn v. 
Heisel, 40 Mich. 576 (where the court 
states that it is not prepared to say 
that a municipal ordinance could 
authorize arrests without process in 
eases not justified by common-law 
principles). But see Burroughs v. 
Eastman, 101 Mich. 419, 59 NW 817, 
45 AmSR 419, 24 LRA 859 (holding 
that a city ordinance granting right 
to arrest for violation of the city 
ordinances was constitutional, and 
protected officer). (3) The arrest of 
a motorman operating a street car 
cannot be justified on the ground that 
the condition of the railway was a 
public nuisance and that it was the 
duty of defendant officers by reason 
of the action of the city council de- 
claring it to be a nuisance to abate 
the danger by preventing the oper- 
ation of cars. Mumford v. Star- 
mont, 139 Mich. 188, 102 NW 662, 69 
LRA 350. 


44. Ala.—Gambill v. Cargo, 151 
Ala. 421, 43 S 866. ie 
D. C.—Barth v. Heider, 6 D.,.C. 312. 


Ill.—Newton v. Locklin, 77 Ill. 103; 
Markey v. Griffin, 109 Ill. A. 212. 

N. Y.—De Silva v. New York Cent. 
R.,-Co,, 182 App. Div. (497,. 169 NYS 
924; Gold v. Armer, 140 App. Div: 73, 
124 NYS 1069. 

Tenn.—Pesterfield v. Vickers, 3 
Coldw. 205. 

W. Va.—George v. Norfolk, etce., 
R. Co., 80 W. Va. 317, 92 SE 430. 

Eng.— Griffin v. Coleman, 4 H. & N. 
265, 157 Reprint 840. 

Que.—Desjardins v. Montreal, 14 
RevLegNS 117, 4 EastLR 329. 

[a] Being drunk in a public place 
prior to the arrest does not justify 
an officer in following plaintiff to 
private premises and there arresting 
him without a warrant. Lauffer v. 
Downes, 181 App. Div. 327, 167 NYS 
738 [aff 228 N. Y. 549 mem, 126 NE 
913 mem]. 

{b] Pursuing offender.—A peace 
officer may, without warrant, arrest 
any person found in the act of com- 
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rested was guilty.*® 


tion.*6 


of justice for want of an officer to 


mitting.a misdemeanor. If, however, 
the officer was absent when such 
offense was committed and all the 
information the officer had of the 
alleged offense was statements of by- 
standers who witnessed it he has no 
authority in law to pursue and ar- 
rest the persons charged with the 
misdemeanor without first obtaining 
a legal warrant therefor. Burch v. 
Franklin, 7 OhS&CP 519. 

{c] In Kentucky it has been held 
that, although peace officers have no 
right to arrest for misdemeanor ex- 
cept when committed in their pres- 
ence, justification can be made out 
under statutory provisions by proof 
that they had reasonable grounds to 
believe and did believe that an of- 
fense was being committed in their 
presence, aithough it turned out that 
the accused were not guilty of any 
offense. Weaver v. McGovern, 122 
Ky. 1, £0 SW 984, 28 KyL 883. 

45. Cal.—Shorr v. Azusa, 38 Cal. 
A. 709, 177 P 513; Miller v. Turner, 
(A.) 194 P 66. 


Mass.—Phillips v. Fadden, 125 
Mass. 198. 
Mich.—Durham v. Feeney, 195 


Mich. 318, 162 NW 79. 

N. Y.—De Silva v. New York Cent. 
R. Co., 182 App. Div. 497, 169 NYS 
924; Lauffer v. Downes, 181 App. Div. 
327, 167 NYS 738 [aff 228 N. Y. 549 
mem, 126 NE 913 mem]; Gold v. 
Armer, 140 App. Div. 73, 124 NYS 
1069; Egleston v. Scheibel, 113 App. 
Div. 798, 99 NYS 969. 

Tex.—Gold v. Campbell, 
Civ. A. 269, 117 SW 463. 

W. Va.—Gillingham vy. Ohio River 
R. Co., 35 W. Va. 588, 14 SE 243, 29 
AmSR 827, 14 LRA 798. 

[a] Intoxication.—(1) An officer 
who arrests one for intoxication is 
liable, if the person arrested is not 
in fact intoxicated, even though he 
acted in gocd faith and upon reason- 
able grounds of belief. Phillips v. 
Fadden, 125 Mass. 198. (2) But it 
has been held that, although the or- 
dinary rule of law is that, to justify. 
an arrest without warrant, the 
party arrested for a misdemeanor 
must be guilty of the offense, yet un- 
der statutory provisions providing 
that arrests may be made for drunk- 
enness or disorderly conduct at any 
time without warrant, an officer may 
justify an arrest without warrant 
for drunkerness if he acted in good 
faith and upon reasonable grounds, 
although the accused was not in fact 
drunk. Easton v. Com., 82 SW 996, 
26 KyL 960. 

[b] Streetwalkers.—(1) A confes- 
sion by a woman that she is engaged 
in soliciting for prostitution, which 
is a violation of an ordinance, when 
asked to. explain, her. peculiar con- 
duct, will justify her arrest by an 


54 Tex. 


Neither actual belief in the 
guilt of the arrested party nor reasonable grounds 
to suspect him to be guilty constitutes a justifica- 
It seems, however, that the arrest need not 
be made at the very moment of the commission of 
the offense.*7 Nevertheless, if the officer witnessing 
an offense justifying arrest without warrant departs 
he cannot make the arrest without warrant upon 
his return after an interval of time,** and the short- 
ness of the interval does not affect the right to 
arrest.*® Where statutes enlarge the right to arrest 
to include, for instance, violations of law not com- 
mitted in the officer’s presence, he must, to justify, 
show reasonable grounds to believe that the arrest- 
ed party was guilty,°° and where there is a right to 
arrest for an offense not committed in the officer’s 
presence if the offender is attempting to escape 
-or for other reasons there is likely to be a failure 


FALSE IMPRISONMENT 


[§ 32] (8) 


issue a warrant, 


officer without a warrant. Durham 
v. Feeney, 195 Mich. 318, 162 NW 79. 
(2) Although there is a duty on the 
part of police officers to protect the 
city. from vagrants, nightwalkers, 
gamblers, etc., exercising their voca- 
tion largely at night, and although 
no rule can be laid down covering 
all circumstances on which a person 
may be arrested on suspicion, police 
officers may not arrest a person 
simply because she emerged from a 
disreputable place, where there is no 
further evidence that she was a 
prostitute, or intended to play a pros- 
titute’s vocation. Klien v. Pollard, 
149 Mich. 200, 112 NW 717, 119 AmSR 
670, 10 LRANS 1008. See also Pin- 
kerton v. Verberg, 78 Mich. 573, 44 
NW 579, 18 AmSR 473, 7 LRA 507. 

[c] Suspicious circumstances.—A 
statutory provision and ordinance 
authorizing arrest without warrant 
of persons found in suspicious places 
nor under suspicious circumstances. 
do not authorize the arrest of a mer- 
chant in his own store for refusing 
to return money paid him for goods 
sold and for exchanging American 
money into Mexican, as the merchant 
was not found in a suspicious place 
nor under suspicious circumstances. 
Gold v. Campbell, 54 Tex. Civ. A. 269, 
117 SW 468. See also Joske v. Irvine, 
(Tex. Civ. A.) 43 SW 278 (where the 
court held that an ordinance grant- 
ing the right to a police officer to ar- 
rest suspicious persons was invalid 
under the state constitution, statutes, 
or city charter). 

46. Shanley v.. Wells, 71 Ill. 78; 
Wood v. Olson, 117 Ill. A. 128; Mar- 
key v. Griffin, 109 Ill. A. 212; Mason 
v. Lothrop, 7 Gray (Mass.) 354; 
Gold v. Armer, 140 App. Div. 73, 124 
WYS 1069; Mulinos v, Walkof, 95 
Mise. -165, 159 NYS 16. But. see 
State v..McNinch, 90 N. GC. 695, 
699 (an indictment for assault in 
which the court said: “In making 
an arrest upon personal observation 
and without warrant, the officer will 
be excused when no offense has been 
perpetrated, if the circumstances are 
Such as reasonably warrant the be- 
lief that it was (Neal v, Joyner, 89 
N. C, 287), and the jury must judge 


of the reasonableness of the 
grounds upon which the _ officer 
acted’), 

47. Main v. McCarty, 15 Ill. 441; 


Stevens y. Gilbert, 120 NYS 114; 
Loggins v. Southern R. Co., 64S. Cc 
321, 42 SE 163. 

{a] Offense continuing.—One who 
after being ejected from a railroad 
car because’ of disorderly conduct 
threw rocks at the train, and then re- 
entered the car, was held to be still 
engaged in a violation of law justify- 
ing arrest by conductor. Woggins v. 
Southern R. Co., 64-S: CG, 321, 42 SB 


é; [8s 31-32 


such facts must be shown to justify the arrest.®+ 
Where statutory enactments authorize arrests upon 
suspicion for offenses other than felonies, the arrest: 
is not justified without proof of reasonable grounds 
of suspicion,®? and where a statutory provision re- 
quires reasonable proof of the commission of the 
offense to authorize an arrest therefor, mere rea- 
sonable grounds of suspicion are not sufficient.54 
Under federal statutes providing that state officers 
may issue process for apprehension of offenders 
against federal laws, an arrest without process for 
a misdemeanor under federal laws is illegal.54 


Arrests by Private Persons—(a) 


For Felony. An action for false imprisonment will 
not lie for an arrest without warrant by a private 
person for a felony committed in the past where 
the offense had actually been committed and de- 
fendant had reasonable grounds for suspecting that 
the arrested party was guilty.> It has been sug- 


163. 7: 

48. Meyer v. Clark, 41 N. Y. Super. 
107. 
i Ps Meyer v. Clark, 41 N. Y. Super. 
107. 

50. Hanser v. Bieber, 271 Mo. 326, 


197 SW 68; Leve v. Putting, (Mo. A.) 
196 SW 1060; Wehmeyer v. Mulvihill, 
150 Mo. A. 197, 130 SW 681; Stearns 
Vv. Titus, “193 No Y. 2722785 Nie EO 77, 

As to reasonable grounds of sus- 
picion see infra §§ 36-39, 

51. Franklin v. Amerson, 118 Ga. 
860, 45 SE 698. 

52. Ford v. Oceanic SS. Co, 3 
Hawaii Fed. 239; Hopper v. Clark, 
40 N. B. 568, 10 EastLR 305. 

What constitutes reasonable 
itd: of suspicion see infra §§ 36— 


53. Kennedy v. Favor, 14 Gray 
(Mass.) 200; Mason vy. Lothrop, 7% 
Gray (Mass.) 354. 

54. McMichael v. Culliton, (N. J. 
Sup.) 104 A 433, 

55. U. S.—Johnson v. Tompkins, 
13 F. Cas. No. 7,416, Baldw. 571. 
Ste Mie tee v. Carney, 33 Ark. 
ie end v. Smith, 2 Root 


D. C.—United ‘Cigar Stores Co. ’v. 


Young, 36 App. 390; Benham v. Ver- ; 


non, 16 D. C. 18 
Hoes Rep ee v. Graham, 31 Ind. 

Kan.—Garnier v. Squires, 62 Kan. 
321, 62 P 1005. 

La.—Dunson vy. Baker, 144 La. 167, 
&0 S 238; Janes vy. Wilson, 119 La. 
491, 44 S 275. 

Me.—Palmer v. Maine Cent. R. Co., 


92 Me. 399, 42 A 800, 69 AmSR 513, 


44 LRA 673, 

Mich.—Maliniemi vy. Gronlund, 92 
Mich. 222, 52 NW 627, 31 AmSR 576. 

Minn.—Nelson_ vy. Halvorson, 117 
ates 255, 1385 NW 818, AnnCas1913D 
Se J.—Reuck v. McGregor, 32 N. J. 

N. Y.—Thorne v. Turck, 94 N. . 
90, 46 eA todler 
56 N. Y. 451; Burns vy. Erben, 40 N. 
Y. 463; Hawley v. Butler, 54 Barb. 
490; Mandeville v. Guernsey, 51 Barb, 
99; Brown vy. Chadsey, 39 Barb. 253% 
Tees, v. Mix, 3 Wend. 350, 20 AmD 


N. C.—Brockway v. Crawf d, 
N. C. 438, 67 ‘AmD 250. ee ee 


ere home TeR v. Franklin, 7 OhS&CP 
Or.—Lander v. Miles, 3 Or. 35, 


63 
Va. 13; 94 SE 369. 


Wis.—Bergeron y, Peyton, 106 is: 
377, 82 NW 291, 80 AmSR 33. a 


W. Va.—aAllen y. Lopinsky,’ 81 W. 


Eing.—Beckwith v. Philby, 6 B. & | 
Cy 685, 13 HEL 287, 108 Reprint 585; . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


AmR 126; Farnam y. Feeley, 


Pa:—McCarthy v. De Armit, 99 Pa.” 


=e 


. 
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gested by some courts that it must be shown that 
the person arrested was) actually guilty of the 
felony.®® If no felony has actually been committed, 
reasonable suspicion only mitigates damages,°7 and 
the fact that the party making the arrest believed 
in good faith an offense to be a felony, whereas 
in fact it was a misdemeanor not authorizing arrest 
without warrant, does not justify the arrest.58 

Statutory provisions may modify an individual’s 
power to arrest,°° as for instance, by giving him 
the right to arrest upon reasonable grounds for be- 
lieving the arrested party had committed a felony,°° 
or, on the other hand, by confining the right to 
arrest to offenses actually committed by the person 


arrested.®1 


Felonies attempted or committed in presence. A 
private person does not incur liability for an arrest 
made or brought about by him when a felony has 
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ence.®* 


actually been committed or attempted in his pres- 


Warner v. Riddiford, 4 C. B. N. S. 
180, 93 ECL ‘180, 140 Reprint 1052; 
Allen v. Wright, 8 C. & P. 522, 34 
ECL 870; Hall v. Booth, 3 N. & M. 
316, 28 ECL 607. 

eR Y penta v. Ruddell, 16 Man. 


Ont.—Lyden v. McGee, 16 Ont. 105. 

{a] Distinction between arrest by 
individuals and officers.—An import- 
ant distinction is recognized between 
an arrest made by or at the instance 
of a private person, and one made 
by magistrates and other police or 
public officers where the defense is 
probable cause forarrest. If an inno- 
cent person is arrested by a private 
individual, such arrest is justified if 
a felony was in fact committed, and 
there were reasonable grounds to 
suspect the person arrested; but if 
no felony was committed by any one, 
such arrest is illegal. An _ officer, 
however, is justified if he acts upon 
information which he has reason to 
rely on, although it may later de- 
velop that no felony was actually 
committed. Hawley v. Butler, 54 
Barb. (N. Y.) 490. 

[b] Officer acting without juris- 
diction is treated as individual.—A 
public officer making an arrest at a 
place beyond his jurisdiction is to 
be treated as a private individual 
making arrest without warrant. 
Mandeville v. Guernsey, 51 Barb. 
(N. Y.) 99. See Arrest § 41. 

[ec] Prosecuting attorney acting 
in line of his duty is a quasi judicial 
officer, but as the statutory provi- 
sions of Michigan define his powers to 
be to prosecute and defend suits by 
or against the state or county, he is 
not entitled to the immunity of a 
quasi judicial officer in instigating 
an arrest without warrant and with- 
out probable cause. Schneider  v. 
Shepherd, 192 Mich. 82, 158 NW 182, 
LRAI916F 399. 

Duty to investigate 
So ts : 

Reasonable grounds of suspicion 
see infra § 36. 

56. See Rohan v. Sawin, 5 Cush. 
(Mass.) 281 (dictum); Pandjiris v. 
Hartman, 196 Mo. 539, 94 SW 270 
(dictum). a 

[a] Arrest of suspected thief 
caught by another person.—Where a 
salesman detects a thief in the act 
of pilfering, and calls the floorwalk- 
er, who places the thief under ar- 
rest, the facts would constitute an 
arrest for an offense committed in 
the presence of the arresting person 
and the suspected thief being in fact 
innocent, defendant is liable. Knowles 
v. Bullene, 71 Mo. A. 341. _ i 

57. Johnson v. Tompkins, 13 F. 
Cas. No. 7,416, Baldw. 571; John- 
ston v. Bruckheimer, 133 App. Div. 
649, 118 NYS 189. See infra § 176. 

[a] Possession of stolen goods.— 
It appeared that defendant's tools 


see infra 


-AnnCas 33; 


had been stolen from its premises, 
and that plaintiff was arrested, with- 
out a warrant, while in the act of 
carrying away a box of tools. There 
was no evidence that the tools in the 
box had been stolen, and the uncon- 
troverted evidence showed that the 
tools stolen had been recovered and 
were in possession of defendant’s 
agents before the arrest was made. 
It was held that the arrest and im- 
prisonment were illegal. Southwest- 
ern Portland Cement Co. v. Reitzer, 
(Tex. Civ. A.) 185 SW 287. 

[b] Arrest for shoplifting.—A1- 
though a statute authorizes an ar- 
rest by an individual without war- 
rant wnere the offense is a felony or 
is an offense against the public peace 
committed in his view, or to prevent 
an intrusion on the lawful posses- 
sion of property, it seems that one 
is not authorized to arrest without 
warrant a person suspected of having 
stolen a pin worth only ten cents on 
either of the grounds mentioned, of- 
fense not being a felony, nor an of- 
fense against the public peace, and 
the arrest not being made to pre- 
vent an intrusion in the lawful pos- 
session oft property, as the article 
alleged to have been stolen was not 
in,the possession of the owner at the 
time of the arrest; this is particu- 
larly true where the arrested party 
denies the theft and, before being 
taken away to be searched, offers to 
establish his innocence by turning 
his pockets out. Kress v. Lawrence, 
(Tex. Civ. A.) 162 SW 448. 

58. Begley v. Com., 60 SW 847, 22 
KyL 1546. he 

59. See statutory provisions. 

{a] In North Carolina statutory 
enactments provide that a private 
person may arrest without warrant 
for felony committed in his presence 
if he knows or has_ reasonable 
grounds to believe the suspected 
party to be guilty. Martin v. Houck. 


141 °N. C. 317, 54 SE 291, 7 LRANS 
576. 
[b] In Texas no person other than 


an officer can make an arrest unless 
a felony or breach of the peace is 
committed within his presence or 
within his view. Gilbert v. State, 78 
Tex. Cr. 441, 181 SW 200. 

60. Illinois Cent. R. Co. v. Den- 
nington, 172 Ky. 326, 189 SW 217; 
Miles v. Brown, 148 Ky. 5387, 136 SW 
1001; Southern R. Co. v. Shirley, 121 
Ky. 863, 90 SW 597, 28 KyL 860, 12 
Begley v. Com., 60 SW 
847, 22 Kyl 1546. : 

61. See statutory provisions, and 
Gold. v. Armer, 140 App. Div. 73, 124 
NYS 1069; Johnston v. Bruckheimer, 
133 App. Div. 649, 118 NYS 189. 

62. See Arrest § 39. 

63. See Arrest § 40. 


64. Enright v. Gibson, 219 Ill. 550, 
76 NE 689 [aff 119 Ill. A. 411]; 
Dodds y. Board, 43 Tl, 95; Hight 


Fugitives from justice. 
liable, it seems, for arresting another without war- 
rant for a felony committed in another state, unless 
he can justify by showing that he proceeded ac- 
cording to the statutory provisions.% 

[§ 33] (b) For Misdemeanors. An arrest with- 
out warrant by a private individual for a breach of 
the peace committed in his presence is justified’*® 
but reasonable grounds for belief in the arrested 
party’s guilt do not constitute a justification,®’ nor 
is the mental attitude of the party causing the ar- 
rest important.°* After the breach of the peace has 
ceased a person is not justified in arresting the one 
who committed it,°® unless there is a well-founded 
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ence,*2 or to prevent the commission of a felony.°? 
Under some statutes a private individual may arrest 
only for a crime committed or attempted in his pres- 


A private individual, is 


v. Naylor, 86 Ill. A. 508; Siegel v. 
Connor, 70 Illy A. 116 [aff 171 Til. 
572, 49 NE 728]; Sundmacher v. 
Block, 39 Ill. A. 553; Gilbert v. State, 
18 Rex) Cry 4410184) Sw 200% 

65. Botts v. Williams, 17 B. Mon. 
(Ky.) 687. ’ 

66. La.—Boutte v. Emmer, 43 La. 
Arn. 980, 9 S 921, 15 LRA 63. 

Me.—Palmer v. Maine Cent. R. Co., 
92 Me. 399, 42 A 800, 69 AmSR 513, 
44 LRA 673. 

Mo.—Holder v. St. Louis, ete, R. 
Co., 155 Mo. A. 664, 1385 SW 507; 
Taaffe v. Slevin, 11 Mo. A. 507. 

N. Y.—Beckett v. Lawrence, 7 Abb 
PrNS 403; Phillips v. Trull, 11 Johns. 


486. 

S. C—Loggins v. Southern R. Co., 
64°8S.'C.-321; 42 S163. 

Tex.—James v. San Antonio, etc., 
ae 53 Tex. Civ. A. 603, 116 SW 

Eng.—Price v. Seeley, 10 Cl. & F. 
28, 8 Reprint 651; Grant v. Moser, 5 
ps G. 123, 44 ECL 74, 134 Reprint 

[a] Facts sufficient to constitute 
breach of peace.—(1) Causing suffi- 
cient public alarm and excitement. 
Webster v. Watts, 11 Q. B. 311, 63 
ECL 311, 116 Reprint 492. (2) Using 
abusive words toward defendant, 
whereby mob was caused to as- 
semble in front of defendant’s shop. 
Cohen v. Huskisson, 2M. & W. 477, 
150 Reprint 845. (3) Forcibly at- 
tempting to break into defendant’s 
public house, whereby a mob was as- 
sembled. Ingle v. Bell, 1 M. & W. 
£16, 150 Reprint 539. (4) Interfering 
with persons justifiably arresting an- 
other. Dunn v. Giffin, 38 S. D. 569, 
162 NW 3866. - 

Right to arrest generally see Ar- 
rest § 42. 

67. Palmer v. Maine Cent. R. Co., 
92 Me. 399, 42 A 800, 69 AmSR 513, 
44 LRA 6738; Harris v. St. Louis Ter- 
minal R. Assoc., (Mo. A.) 218 SW 686. 

68. Reisler v. Interborough Rapid 
Transit Co., 79 Misc. 91, 139 NYS 335. 

69. Winn. v. Hobson, 54 N. Y. 
Super. 330; Phillips v. Trull, 11 
Johns. (N. Y.) 486; Baynes v. Brew- 
ster, 2. Qi) By 375, (42 HClw 72 Or i 
Reprint 149 (holding that, where 


Dplaintiff, after persistently rapping 


at defendant’s door and abusing him, 
ran away on being advised that a 
peace officer was coming, plaintiff 
was not justified in pursuing and ar- 
resting him). 

[a] Intervention of short period. 
—Where a breach of the peace was 
committed in the presence of a pri- 
vate person, the fact that a few 
minutes elapsed between the time 
of the offense and the time when the 
officer whom such person directed to 
make the arrest appeared does not 
affect the rights of such person. 
James v. San Antonio, etc., R. Co., 53 
Tex. Civ. A. 603, 116 SW 642. 
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apprehension that it will be renewed.”? <A private 
person does not incur liability for arresting one 
where there is reasonable ground for supposing that 
he is about to commit a breach of the peace.71 A 
private person may also arrest one who interferes 
with him while he is lawfully making an arrest.’? 
Arrests without warrant by private individuals for 
misdemeanors and other violations of law, not 
amounting to breaches of the peace, usually only 
when committed in the presence of the arresting 
party, may be justified under statutory enactments.*? 
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Ns [§ 33: 


But it is not justifiable to arzest one who is, not 
engaged in a breach of the peace or other misde- 
meanor,’* although the person making the arrest 
had probable cause to believe in the guilt of the 
arrested party.7> Thus liability is ineurred for the 
arrest of one who is merely committing a civil 
trespass on another’s lands,’® unless statutory pro- 
visions make such trespass a misdemeanor, or jus- 
tifiably repelling-one who is attempting to commit 
or trespass on the arrested party’s lands,’® or dis-. 
regarding the regulations of a carrier ™ or restau- 


70. Baltimore, etc., R. Co. v. Cain, 
81 Md. 87, 31 A 801, 28 LRA 688; 
Price v. Seeley, 10 Cl. & F. 28, 8 Re- 
print 651; Grant v. Moser, 5 M. & 
G. 123, 44 ECL 74, 134 Reprint 507; 
Timothy v. Simpson, 1 C. M. & R. 
757, 149 Reprint 1285 (where it is said: 
“It is clear, therefore, that any per- 
son present may arrest the affrayer 
at the moment of the affray, and de- 
tain him till his passion has cooled, 
and his desire to break the peace 
has ceased, and then deliver him to 
@ peace officer. And, if that be so, 
what reason can there be why he may 
not arrest an affrayer after the act- 
ual violence is over, but whilst he 
shows a disposition to renew it, by 
persisting in remaining on the spot 
where he has committed it? Both 
cases fall within the same _ prin- 
ciple, which is that, for the sake of 
the preservation of the peace, any in- 
dividual who sees it broken may re- 
strain the liberty of him whom he 
sees breaking it, so long as his con- 
duct shows that the public peace is 
likely to be endangered by his acts. 
In truth, whilst those are assembled 
together who have committed acts of 
violence, and the danger of their re- 
‘newal continues, the affray itself 
may be said to continue; and during 
the affray the constable may not 
merely on his own view, but on the in- 
formation and complaint of another, 
arrest the offender; and, of course, 
the person so complaining is justi- 
fied in giving the. charge to the con- 
stable’). 

[a] Arrest of disorderly passen- 
ger.—A conductor is justified in turn- 
ing over to a policeman at the next 
station a disorderly passenger who 
continued his disorderly conduct 
after the conductor had urged him 
to cease, and where there was dan- 
ger of renewal of such conduct. Bal- 
timore, etc., R. Co. v. Cain, 81 Md. 
87. 31 A 801, 28 LRA 688. 

71. Timothy v. Simpson, 1 C. M. 
& R. 757, 149 Reprint 1285. 

72. Dunn v. Griffin, 38 S. D. 569, 
162 NW 366. 

73.. See statutory provisions; and: 

Ala.—Du Pont de Nemours Pow- 
der Co. v. Hyde, 201 Ala. 207, 77 S 
733. 

Fea eadecher v. Block, 39) Ill A. 

3. 
La.—Pearson v. Great Southern 
Lumber Co., 134 La. 117, 63 S 759, 
DLRAI9I6F 1247. 

Mo.—Wehmeyer v. Mulvihill, 150 
Mo. A. 197, 130 SW 681. 

N. J.—Stricker v. Pennsylvania R. 
CoPc0eN.d. E. 230,37 ATE: 

N. Y.—Johnson v. May, 189 App. 
Div. 196, 178 NYS 742; De Silva v. 
New York Cent. R. Co., 182 App. Div. 
497, 169 NYS 924; Hendrix v. Man- 
hattan Beach Dev. Co., 181 App. Div. 
111, 168 NYS 316; Gold v. Armer, 
140 App. Div. 73, 124 NYS 1069; 
Giorgio v. Batterman, 134 App. Div. 
139, 118 NYS 828; Gearity v. Stras- 
bourger, 133 App. Div. 701, 118 NYS 
257; East v. Brooklyn Heights R. 
Co., 115 App. Div. 683, 101 NYS 364; 
Tobin v. Bell, 73 App. Div. 41, 76 
NYS 425; Reisler v. Interborough 
Rapid Transit Co., 79 Misc. 91, 139 
NYS 335; Scharsmith y. Knapp, 164 


NYS 578; Coogan v. McArdle, 1 NY 
CityCt 231. 

W. Va.—George-v. Norfolk, etc., 
Re Co...80) We GViat oli, Sa Shy 40's 
Davis v. Chesapeake, etc., R. Co., 61 
W. Va. 246, 56 SEK 400, 9 LRANS 993. 

Eng.—Norwood v. Pitt, 5 H. & N. 
801, 157 Reprint 1401; Griffith v. Tay- 
lor,) 2° C@.) Pi" Dwi 94; 

[a] No distinction between peace 
officer and individuals.—‘‘To justify 
either of them in arresting or aiding 
in the arrest of a person, without 
warrant, for a misdemeanor, it must 
appear that the crime has actually 
been committed or attempted in his 
presence by the person arrested. 
When sued for arrest they must not 
only show that a misdemeanor has 
been committed but must prove that 
the person arrested committed it.” 
Per Sewell, J., in Gold v. Armer, 140 
App. Div. 73, 75, 124. NYS>)1069. 

[b] ‘Violation of ordinance.— 
Where statute authorizes arrests 
without warrant for breaches of pub- 
lic peace, a depot master may not 
arrest without warrant one selling 
tickets, 
an ordinance. Missouri, etc., R. Co. 
v. Warner, 19 Tex. Civ. A. 463, 49 
SW 254. 


[c] Forcible entry on land of an- 


other.—As making forcible entry on 
lands of another tends to provoke a 
breach of the peace, the owner who 
directs officer to make arrests for 
such offense is not liable. Coogan y. 
McArdle, 1 NYCityCt 281.. But see 
Norwood v. Pitt, 5 H. & N. 801, 157 
Reprint 1401 (where the court said 
that it was not necessary to establish 
that the offense of malicious injury 
to property had in fact been com- 
mitted, if there was reasonable 
grounds to believe that it had been). 

[d] Probable cause.—It has been 
held that probable cause to believe 
that the statutory offense was being 
committed justifies the arrest, al: 
though it was not in fact being com- 
mitted. Southern R. Co. v. Gres- 
ham, 114 Ga. 183, 39 SE 883. 

{e] In Kentucky, under statutory 
provisions, a private person can only 
arrest upon reasonable grounds for 
believing the accused to have com- 
mitted a felony, and hence an ar- 
rest for an offense which is only a 
misdemeanor is illegal; and it makes 
no: difference that the arresting party 
believed the offense to be a felony. 
eg aha v. Com., 60 SW 847, 22 KyL 


74. Mass.—Hull v. Boston, ete., R. 
Co., 210 Mass. 159, 96 NE 58, 36 
LRANS 406, AnnCas1912C 1147. . 

Mo.—Wehmeyer v. Mulvihill, 150 
Mo. A. 197, 130 SW 681. 

N. Y.—Parke v. Fellman, 145 App. 
Div. 836, 1830 NYS 361; Gearity v. 
Strasbourger, 133 App. Div. 701, 118 
NYS 257; Johnston vy. Bruckheimer, 
133 App. Div. 649, 118 NYS 189; Ball 
v. Horrigan, 19 NYS 913. 

Utah.—Salisbury v. Poulson, 51 
Utah 552.:172.R 316. 

HEneg.—Flewster v. Royle, 1 Campb. 
187; Grant v. Moser, 5 M. & G. 123, 
44 ECL 74, 134 Reprint 507. 

75. De Silva v. New York Cent. R. 
Co., 182 App. Div. 497, 169 NYS 924; 
Gold v. Armer, 140 App. Div. 73, 124 


in his presence, contrary to’ 


NYS 1069; Gearity v. Strasbourger, 
133 App. Div. 701, 118 NYS 257. 

76. Du Pont de Nemours Pow- 
der Co. v. Hyde, 201 Ala. 207, 77 S 
733; McMorris v. Howell, 89 App. 
Div. 272, 85 NYS 1018; Williamson v. 
Glen Alum Coal Co., 72 W. Va. 288, 
78 SE 94; Parrington v. Moore, 2 
Exch. 223, 154 Reprint 478; Jordan 
Ver Gibbon, Siluarle we SDs dN Sem ods 

[a] Ejection of  trespassers.— 
Plaintiff, a large stockholder of a 
wrecking company, who was also su- 
perintendent of the company’s sal- 
vage barge, was removed from his 
position by the directors, and a new 
man was appointed to his place. When 
the vice president went to the barge 
to place the new man in charge, he 
demanded that the former superin- 
tendent leave, which he refused to 
do, although offering no violence in 
any way. An officer was called, 
plaintiff was arrested at the direc- 
tion of the vice president, who then 
made a charge against him of dis- 
orderly conduct; but the charge was 
dismissed by the sergeant, In suit 
for damages based on the arrest, it 
was held that plaintiff was a tres- 
passer, and while defendants were 
justified in removing him from the 
barge, the arrest was illegal and for 
such arrest recovery was allowable. 
Midford v. Kann, 32 App. Div. 228, 
52 NYS 995. 

right to 


[b] Innkeeper’s 
guest.—An innkeeper may eject a 
suest, although he is not making 
sufficient disturbance to amount to 
a breach of the peace, and if he re- 
sists and assaults him, may give him 
in charge of a peace officer provided 
that officer saw the offense; or 
if the guest is making sufficient 
noise and disturbance to disquiet the 
neighborhood and amount to a breach 
of the peace the landlord may eject 
him or direct the peace officer to 
arrest him if the offense was com- 
mitted in view of that officer. 
Howell v. Jackson, 6 C. & P. 123, 25 


ECL 657 
77. Johnson v. May, 189 App. 
Div, 196, 178) INVS 742; Adams os 


PEP IREEZ, 137 App. Div. 230, 122 NYS 


{a] Tlustration.—If plaintiff and 
her companions had trespassed upon 
defendant’s land, erected a tent 
thereon, and refused to move at de- 
fendant’s request, defendant “was 
justified in arresting her under stat- 
ute making an intrusion on real es- 
tate a misdemeanor. Johnson vy. 
week me App. Rae 178 NYS 742, 

I ay v. ickinson, i 
684, 148 Nw 755. The Sane 

5 ull v. Boston, ete, R. ns 
210 Mass. 159, 96 NE 28, 36 LRANS 
ret rae ye 1147; Corbett v. 
wenty-Thir tay Co; 

x ae (S) 42 Hun (N. 
a] MTllustration.,— A assen 
who refuses to obey a Lis of ihe 
carrier excluding dogs from -passen- 
ger coaches while carrying them for 
hire in baggage cars does not evade 
the payment of fare within Rey. L. 
¢ 108 § 18, empowering railroad police 
Officers to arrest a passenger refus- 
ing to pay fare, and the arrest of the 
passenger for evading fare is illegal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


eject _ 


7 a 


- §§ 33-34] 


rant proprietor,®° or refuses to pay a fare which the 
carrier is entitled to demand,®! or an innkeeper’s 
bill,*? or, not being intoxicated, is merely attempting 
to board a train for which he has a ticket,®? or 
‘ a meeting under circumstances 
amounting to a breach of the peage.’* 

[S$ 34] (4) Individual Directing Arrest. An in- 
dividual who directs or requests a peace officer to 


interrupts 


and renders the railroad liable in 
false imprisonment. Hull v. Boston, 


ete, R. Co., 210 Mass. 159, 96 NE 
ae 86 LRANS 406, AnnCas1912C 


80. Dupre vy. Childs, 52 App. Div. 
306, 65 NYS 179 [aff 169 N. Y. 585, 
62 NE 1095]. 

[a] Failure to observe rule in a 
restaurant, requiring every patron to 
stop at cashier’s desk on way out, 
is not justification for arrest of 
patron who owes nothing and is 
ignorant of the rule. Dupre v. Childs, 
52 App. Div. 306, 65 NYS 179 [aff 169 
N. Y. 585 mem, 62 NE 1095 mem]. 

81. Standish v. Narragansett SS. 
Co.; 111 Mass; 512;. 15. AmR :.66; 
Lynch v. Metropolitan El. R. Co., 90 
N. Y. 77, 48 AmR 141, 15 NYWkly 
Dig 317; Comisky v. Norfolk, etc, 
R. Co., 79 W. Va. 148, 90 SE 385, LRA 
1917D 220; Chilton v. London, etc., 
an 16.M. & W. 212, 153 Reprint 

[a] Refusal to pay fare.—Al- 
though a railroad may make reason- 
able regulations for the conduct of 
its business, it is liable for ordering 
the arrest of a passenger who, claim- 
ing he had purchased but lost his 
ticket, refused to pay his fare at his 
destination. Lynch v. Metropolitan 
El. R. Co., 90 N. Y: 77, 43 AmR 141, 
15 NYWklyDig 317. 

[b] Short detention for investiga- 
tion.— Where the custom on a boat 
was to collect the passage tickets as 
the passengers disembarked, and a 
passenger attempted to land with- 
out a ticket, alleging that he had 
lost it, it was held that the carrier 
had a right to detain him for a rea- 
sonable time for the purpose of mak- 
ing inquiries into the circumstances 
of the case. Standish v. Narragan- 
sett SS. Co., 111 Mass. 512, 15 AmR. 
66. 

[ec] Necessity of proving fraudu- 
lent intention.—To justify arrest for 
riding on train with fraudulent in- 
tent to avoid paying fare, the fraudu- 
lent intention must be established. 
Mallery v. Erie R. Co., 86 N. J. L. 
210; 92 A, 371. 

82. Galizian v. Henry, 71 W. Va. 
292, 76 SE 440; Sunbolf v. Alford, 3 
M. & W. 248, 150 Reprint 1135. 

83. Davis v. Chicago, etc., R. Co., 
192 Mo. A. 419, 182 SW 826. 

84. Williams ¥. Glenister, 2 B. & 
Cc. 699, 9 ECL 304, 107 Reprint 543; 
Wooding v. Oxley, 9 C. & P. 1, 38 
ECL 13. 

[a] Disturbance in church.—(1) 
Reading a notice in church at a time 
when no part of the service was 
actually being performed is not a 
malicious disturbance and does not 
authorize an arrest, although it may 
authorize ejecting the person. Wil- 
liams v. Glenister, 2 B. & C. 699, 9 
ECL 304, 107 Reprint 543. (2) The 
rights and liabilities of vestrymen 
are essentially similar to those of 
private persons arresting without 
warrant for breach of the _ peace. 
Beckett v. Lawrence, 7 AbbPrNS (N. 

Y.) 408. 
5 85. U. S.—Polonsky v. ‘Pennsyl- 
vania R. Co., 184 Fed. 561, 106 CCA 
541; Knickerbocker Steamboat Co. v. 
Cusack, 172 Fed. 358, 97 CCA 56, 19 
AnnCas 968; Park v. Taylor, 118 Fed. 
84, 55 CCA. 56. 


Ala.—Clifton v. Grayson, 2 Stew. 
412. 

Ark.—Chrisman v. Carney, 33 Ark. 
316. 


Cal.—Miller v. Fano, 134 Cal. 103, 
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have been.*® 
not 


The 
liable, although 


66 P 188. 

Colo.—Grimes v. Greenblatt, 47 
Colo. 495, 107 P 1111, 19 AnnCas 608; 
Harris v. McReynolds, 10 Colo. A. 
532, 51 P 1016. 

Conn.—Knot v. Gay, 1 Root 66. 

D. C.—Bright v. Patton, 16 D. C. 
534, 60 AmR 396; Benham v. Vernon, 
EEA Ds. Ce. 118, 

Ga.—Gordon v. Hogan, 114 Ga. 354, 
40 SE 229; Holliday v. Coleman, 12 
Ga. A. 779, 78 SE 482. 

Ill.— Enright v. Gibson, 219 Ill. 
550, 76 NE 689 [aff 119 Ill. A. 411]; 
Dodds v. Board, 43 Ill. 95; Pearce v. 
Needham, 387 Ill. A. 90. 

Ind.—Veneman vy. Jones, 118 Ind. 
41, 20 NE 644, 10 AmSR 100. 

La.—Ledebant v. Maestri, 134 La. 
366, 64 S 142; Sperier v. Ott, 6 La. A. 
(Orleans) 327. 

Me.—Palmer v. Maine Cent. R. Co., 
92> Me. 399, 42 A 800, 69 AmSR 5138, 
44 LRA 673. 

Mass.—Krulevitz v. Eastern R. Co., 
143 Mass. 228, 9 NE 613. 

Mich.—Maliniemi v. Gronlund, 92 
Mich. 222, 52 NW 627, 31 AmSR 576; 
Ross v. Leggett, 61 Mich. 445, 28 NW 
695, 1 AmSR 608. 

Minn.—Smith v. Munch, 65 Minn. 
256, 68 NW 19. 

Mo.—Pandjiris v. Hartman, 196 
Mo. 539, 94 SW 270; Harris v. St. 
Louis Terminal R. Assoc., (A.) 218 
SW 686; Davis v. Chicago, etc., i 
Co., 192. Mo. A. 419, 182 SW _ 826; 
Holder v. St. Louis, ete, R. Co., 155 
Mo. A. 664, 185 SW 507; Wehmeyer 
v. Mulvihill, 150 Mo. A. 197, 130 SW 
681; Thompson v. Bucholz, 107 Mo. 
A. 121, 81 SW 490; Taaffe v. Slevin, 
1i Mo. A. 507. 
pnb isomiioucts v. McGregor, 32 N. J. 

N. Y.—Carson v. Dessau, 142 N. Y. 
445, 37 NE 493; Thorne v. Turck, 94 
N. Y. 90, 46 AmR 126 [aff 10 Daly 
327]; Farnam v. Feeley, 56 WG 
451; Burns v. Erben, 40 N. Y. 463; 
Davern v. Drew, 153 App. Div. 844, 
138 NYS 1017 [aff 214 N. Y. 681 mem, 
108 NE 1092 mem]; Parke v. Fell- 
man, 145 App. Div. 836, 130 NYS 361; 
Adams v. Schwartz, 137 App. Div. 
230, 122 NYS 41; Greene v. Fank- 
hauser, 137 App. Div. 124, 121 NYS 
1004; Grinnell v. Weston, 95 App. 
Div. 454, 88 NYS 781, 15 NyAnnCas 
193; Thompson v. Fisk, 50 App. Div. 
71, 68 NYS 352; Savage v. McMillan, 
387 App. Div. 103, 55 NYS 1055; Ball 
v. Horrigan, 19 NYS 9138; Monjo v. 
Monjo, 538 Hun 145, 6 NYS 132; 
Brown v. Chadsey, 89 Barb. 253; 
Winn v. Hobson, 54 N. Y. Super. 330; 
Limbeck vy. Gerry, 15 Misc. 668, 39 
NYS. 95. 

N. C.—Neal v. Joyner, 89 N. C. 287. 

Oh.—Page v. Miller, 138 Oh. Cir. 
Ct... 663). 6-Ohe Cir Dee pou. 

Pa.—Burk v. Howley, 179 Pa. 539, 
86 A 327, 67 AmSR 607; Sloan v. 
Schomaker, 136 Pa. 382, 20 A 525. 

R. I.—McGarrahan yv. Lavers, 15 R. 
I, 302, 3 A 592. 

Ss. D.—Cullen v. Dickinson, 33 S. 
D. 27, 144 NW 656, 50 LRANS 987, 
AnnCas1916B 115. 

Tex.—Joske v. Irvine, 91 Tex.-574, 
44 SW 1059; Taylor v. Hearn, 63 Tex. 
Civ: A. 333, 138 SW_ 301; James v. 
San Antonio, etc., R. Co., 538 Tex. Civ. 
A. 608, 116-SW, 642;. Texas, ete, R. 
Co. v. Parker, 29 Tex. A. 264, 68 SW 
831; Karner v. Stump, 12 Tex. Civ. 
A. 460, 34 SW 656. 

W. Va.—Williamson v. Glen Alum 
Goal Go... 72 W. Va. 288;.78 SH 94; 
Galizian v. Henry, 71 W. Va. 292, 293, 
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make an arrest which turns out to be illegal will 
be hable in the same manner as if he had made 
the arrest himself,*® however pure his motives may 
Conversely a private individual is ex- 
onerated who procures an officer to make an ar- 
rest which he might lawfully have made himself.87 
person directing an unlawful arrest may be 


the officer acting is exonerated.’8 


76 SE 440 [cit Cyc]; Claiborne v. 
Chesapeake, etc., R. Co., 46 W. Va. 
363, 33 SE 262; Gillingham vy. Ohio 
River R. Co., 35 W. Va. 588, 14 SH 
243, 29 AmSR 827, 14 LRA 798. 

Eng.—Hedges v. Chapman, 2 Bing. 
523, 9 ECL 688, 130 Reprint 408; 
Rose v. Wilson, 1 Bing. 353, 8 ECL 
544, 1380 Reprint 142; Wheeler v. 
Whiting, 9 C. & P. 262, 38 ECL 162; 
Allen) vs. Wright, 8 C. & P.0522,.34 
ECL 870; Hopkins v. Crowe, 7 C. & 
P. 3738, 32 ECL 662; Cohen v. Hus- 
kisson, 2 M. & W. 477, 150 Reprint 
845; Stonehouse vy. Elliott, 6 T. R. 
315, 101 Reprint 571. 
bee: C.—Robitaille v. Mason, 9 B. C. 

Ont.—Patterson v. Scott, 38 U. C. 
Of B,. 642. 

86. Chrisman v. Carney, 33 Ark. 
316; Holliday v. Coleman, 12 Ga. A. 
779, 78 SE 482; Johnston v. Bruck- 
pelner, 133 App. Div. 649, 118 NYS 

87. Adams vy. Schwartz, 137 App. 
Div. 230, 122 NYS 41; James v. San 
Antonio, etc., R. Co., 538 Tex. Civ. A. 
603, 116 SW 642. 

[a] Police officer not present.— 

Where a misdemeanor was committed 
in the presence of a private person, 
and a police officer came up a few 
minutes later and made the arrest at 
the direction of the private person, 
such person is entitled to the same 
protection as if he had personally 
made the arrest. James v. San An- 
tonio, etc., R. Co., 53 Tex. Civ. A. 6038, 
116 SW 642. 
Directing arrest. without des- 
ignating crime.—Where a plaintiff 
without authority from owner or 
lessee of certain premises posted ad- 
vertisements on the wall thereof and 
to do so was a statutory crime, the 
person who procured the arrest of 
such plaintiff is not liable, because 
the crime was not properly desig- 
nated. Adams v. Schwartz, 137 App. 
Div. 230, 122 NYS 41. 

88. Dodds, v. Board, 43. Ill.’ 95; 
Carson v. Dessau, 142 N. Y. 445, 37 
NE 493; Farnam vy. Feeley, 56 N. Y. 
451; Davern v. Drew, 153 App. Div. 
844, 188 NYS 1017 [aff 214 N. Y. 681 
mem, 108 NE 1092 mem]; Grinnell 
v. Weston, 95 App. Div. 454, 88 NYS 
781; Allen v. Lopinsky, 81 W. Va. 
13, 94 SE 369; Samuel v. Payne, 1 
Dougl. 359, 99 Reprint 2380; Stone- 
house v. Elliott, 6 T. R. 315, 101 Re- 
print 571. But see Greene v. Fank- 
hauser, 137 App. Dive 124, 121 NYS 
1004 (where it is said that a person 
who procures an arrest to be made 
by a police officer is entitled to any 
defense that was available to the 


officer). ‘Thompson v, Fisk, 50 App. 
Div. 71; | 72; 63; NYS © 352-2 sCwhere 
it is said: “In this cause there 


was no question made but that a 
felony had in fact been committed. 
Nor was any suggestion made but 
that the policeman was a peace offi- 
cer. If then, the officer had reason- 
able cause for believing that the 
plaintiff committed the felony, an ar- 
rest by him without a warrant was 
lawful, and even if the defendants 
procured the officer to make the ar- 
rest, still if the arrest and deten- 
tion by the officer were lawful, then 
the defendants would not be liable 
therefor, as for an unlawful arrest 
and imprisonment. So that the real 
question was whether the officer, at 
the time he made the arrest, had rea- 
sonable cause for believing the plain- 
{iff had committed the felony”). 
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But a contrary doctrine has been maintained by 
some courts that if the arrest is made by an officer 
under circumstances rendering legal an arrest by 
him, the person who instigated it cannot be held 
liable, although such person’s conduct would have 
been unlawful had he made the arrest.®® 
that the officer acted wrongfully in making the ar- 
rest does not absolve the person who instigated the 
What is a direction or request sufficient 
to impose liability within the meaning of this rule 
depends on the facts of each case,®+ and may be 
inferred from circumstances as well as established 


arrest.°° 


89. Van v. Pacific Coast Co., 120 
Fed. 699. ie 
90. Warren v. Dennett, 17 Misc. 


86, 39 NYS 830. 

91. See cases infra this note. 

{a] Circumstances held sufficient. 
— (1) Presence at the arrest, accom- 
panying the accused to the station 
and preferring the charge. Sperier 
We Oc, Onla.,.A. COrleans)* 3275 (2) 
Taking officer to plaintiff’s house and 
staying by while the officer made 
the arrest. Warner v. Riddiford, 4 
C. B. N. S. 180, 98 ECL 180, 140 Re- 
print 1052. (3) Pointing out sus- 
pected party and beckoning him to 
come to the officer. Maliniemi v. 
Gronlund, 92 Mich. 222, 52 NW 627, 
31 AmSR 576. (4) Stating to officer 
before arrest “go ahead with the 
ease; I will make complaint in the 
morning.” Karner v. Stump, 12 Tex. 
Civ. A. 460, 34 SW 656.. (5) The su- 
perintendent of a protective associa- 
tion instigating the arrest, saying 
he would produce a man to identify 
the accused, appearing at the police 
station accusing him of being the man 
wanted and sending telegrams con- 
cerning the matter. Davern vy. Drew, 
153 App. Div. 844, 138 NYS 1017 [aff 
214 N. ¥ 681 mem, 108 NE 1092 
mem]. 

{b] Circumstances held insuffi- 
cient.—(1) Merely urging police offi- 
cers to search for goods alleged to 
have been stolen. Miller v. Fano, 134 
Cal. 103, 66 P 183; Joske v. Irvine, 
91 Tex. 574, 44 SW 1059. (2) Re- 
questing arrest but suggesting ne- 
cessity of warrant and taking no fur- 
ther part in the arrest. Allen v. 
Lopinsky, 81 W. Va. 18, 94 SE 369. 
(3) Merely requesting and not order- 
ing a policeman to arrest another. 
U. S. v. Burgueta, 10 Philippine 188. 
(4) Orders to exclude all persons un- 
der eighteen years of age from a 
dance hall do not authorize the ar- 
rest of one under that age seeking 
admission, so as to impose liability 
on the person giving such orders. 
Cullen v. Dickinson, 33 S. D. 27, 144 


NW 656, 50 LRANS 987, AnnCas 
1916B 115. 
{c] Instructions to take charge 


same as giving into custody.—Tell- 
ing a policeman to take charge of 
plaintiff is the same as telling the 
policeman to take him into custody 
and is sufficient to support an action 
for false imprisonment against de- 
_fendant. Wheeler v. Whiting, 9 C. 
& P. 262, 38 ECL 162. 

92. Grimes vy. Greenblatt, 47 Colo. 
495, 107 P 1111, 19 AnnCas 608; Har- 
ris v. St. Louis Terminal R. Assoc., 
(Mo. A.) 218 SW 686. 

{a] Personally ordering arrest is 
not necessary.—It is not absolutely 
necessary to show that. defendant 
gave personal orders or directions to 
the police touching the arrest in 
order to establish a prima facie case 
against defendant. If it is shown 
that defendant made a_ charge 
against plaintiff, and the surround- 
ing circumstances and the conduct 
and acts of defendant raise a fair 
and reasonable presumption that a 
wrongful act was ordered or directed 
to be done by defendant, there is 


FALSE IMPRISONMENT 


arrest.°3 


The faet 


son.®> 


[§ 35] (5) 


enough to call upon him to answer 
the charge and rebut the presump- 
tion. Limbeck v. Gerry, 15 Misc. 663, 
672, 39 NYS 95: 

{b] Ratification.—While the jury 
would not be permitted to infer rati- 
fication from mere silence, it is well 
established that the act of one caus- 
ing the arrest of a person without 
probable cause may be ratified by 
another; and the act is ratified and 
adopted when such other, with full 
knowledge of the circumstances of 
the arrest, makes a criminal com- 
plaint against, or assists in prose- 
cuting, the person so _ arrested. 
Grimes v. Greenblatt, 47 Colo. 495, 
197 P 1111, 19 AnnCas 608. 

93. Clifton v. Grayson, 2 Stew. 
(Ala.) 412; Davern v. Drew, 153 App. 
Div. 844, 1388 NYS 1017 [aff 214 N. Y. 
681 mem, 108 NE 1092 mem]. 

s4 Lyons v. Carroll, 51 La. Ann. 
1542, 26 S 416; Lewis v. Kahn, 15 
Daly 326, 5 NYS 661; Yoder v. Yoder, 
239 Pa, 12; 86 A 523; Duggan’ v. 
Baltimore, etc., R. Co., 159 Pa. 248, 
28 A 183, 186, 39 AmSR 672; Perry 
v. Phe bat th R. Co., 41 Pa. Super. 
591; Decker v. Lackawanna, etc., R. 
Co., 39 Pa. Super. 225; Allen v. Lop- 
insky, 81 W. Va. 13, 94 SH 369. 

[a] Tlustration.— Where defend- 
ant lawfully orders a peace officer to 
remove plaintiff, an employee, from 
his premises, and the officer without 
direction from defendant, imprisoned 
plaintiff, defendant is not liable. 
Yoder v.. Yoder, 239 Pa. 12, 86 A 523. 
To same effect Perry v. Pennsylvania 
R. Co., 41 Pa. Super. 591; Decker v. 
Lackawanna, etc. R. \Co, 39 Pa. 
Super. 225. 

95. Bierwith v. Pieronnet, 65 Mo. 
A. 431; Taaffe v: Slevin, 11 Mo. A. 
507; Lewis v. Penfield, 39 HowPr (N. 
Y.) 490; U. S. v. Burgueta, 10 Phil- 
ippine 188. 

fa] Breach of peace.—As officer 
may arrest for breach of peace com- 
mitted in his presence, no liability 
attaches where defendant directs offi- 
cer to arrest for offense so com- 
mitted. Derecourt v. Corbishley, 5 
E. & B. 188, 85 ECL 188, 32 EngL& 
Eq 186, 119 Reprint 451. 

96. Ala.—Rich v. McInerny, 103 
Ala. 345, 15 S 668, 49 AmSR 32. 

Cal.—Miller v. Fano, 134 Cal. 103, 
66 P 183. 

D. C.—Waters v. Anthony, 20 App. 
124; Prigg v. Lansburgh, 5 App. 30; 
Benham v. Vernon, 16 D. C. 18. 
__lll.—Mexican Cent. R. Co. v. Gehr, 
66. Tll. A. 173, ‘ 

Ind,—Veneman vy. Jones, 118 Ind. 
41, 20 NE 644, 10 AmSR 100, 

Kan.—Lemmon v. King, 95 Kan. 
524, 148 P 750, LRA1915H 882, Ann 
Cas1917E 401. 

La.—Heitcamp v. Willis, 139 Ta. 
745, 72 S 216; Scheurrman v. Vac- 
caro, 118 La. 67, 42 S 648; Sundmaker 
v. Gaudet, 118 La. 887, 37 S 865; 
Lyons v. Carroll, 51 La. Ann. 1542, 
26 S 416; Sperier v. Ott, 6 La. A. 
(Orleans) 327. 

Mass.—Zinegefein v. W. TT. Grant 
Co., 128 NE 24. 

Mich.—Poupard v. Dumas, 105 
Mich. 326, 63 NW 3801; Shinglemeyer 
v. Wright, 124 Mich. 230, 82 NW 887, 


»  tg§ 4-38 


by direct proof.®? It is not essential that the party 
directing the arrest be present at the time of the 
It should appear, however, that the ar- 
rest was made pursuant to his direction or request.°* 
No liability can attach to a person directing an 
arrest where it»is the officer’s duty to make the 
arrest, regardless of the direction from such per- 


Individuals Giving Information. 


One who merely gives information regarding an of- 
fense justifying arrest does not incur liability,°° 
even though the party giving the information acted 


50 LRA 129. 

Mo.—Lark v. Bande, 4 Mo. A, 186. 

Nebr.—Baker v. Coon, 102 Nebr. 
248, 166 NW 555. \ 

N. Y.—Farnam vy. Feeley, 56 N. Y. 
451; Grinnell v. Weston, 95 App. Div. 
454, 88 NYS 781; Brown v. Chadsey, 
39 Barb. 253; Burns v. Erben, 24 N. 
Y. Super. 555, 26 HowPr 273 [aff 40 
. 463]; Limbeck v. Gerry, 15 
. 6638, 39 NYS 95; Crumeill  v. 
Hill, 2 NYCityCt 236. 

N. C.—Ownes v. Wilmington, etc., 
Re) Co., 126 N.C. 7189) 35° SH? 259, 78 
AmSR 642. 

x Oh.—Parker v. Roddy, 34 Oh. Cir. 

t. 89. 

Wis.—Gunderson v. Struebing, 125 
Wis. 173, 104 NW 149. 

Eng.—Hopkins v. Crowe, 4 A. & E. 
774, 31 ECL 341, 111 Reprint 974; 
Barber v. Rollinson, 1 Cromp. & M. 
330, 149 Reprint 426; Gosden v. El- 
phick, 4 Exch. 445, 154 Reprint 1287; 
Grinham v. Willey, 4 H. & N. 496, 157 
Reprint 934; Danby v. Beardsley, 43 
L. T. Rep. N. S. 608. 

Ont.—Patterson vy. Scott, 38 U. C. 
Q. B. 642. 

[a] Asking that law be enforced, 


but not assuming to declare the pre- 


cise procedure, does not impose lia- . 


bility where the formality of pro- 
curing a warrant was not observed 
by the police officer. Lemmon, v. 
King, 95 Kan. 524, 148 P 750, LRA 
1915BH 882, AnnCasi1917E 401. 

[b] Expression of opinion that 
there is ground for arrest, but with- 
out making charge or requesting ar- 
rest doeg not impose liability. Burns 
v. Erben, 24 N. Y. Super. 555, 26 
HowPr 273 [aff 40 N. Y. 463]. 

[e] Giving mere advice or infor- 
mation to the officer who makes an 
arrest is not sufficient. Thus a party 
is not liable to an action for false 
imprisonment who, seeing a man in 
custody of a constable for a sup- 
posed offense, points out another as 
the real criminal, and does not di- 
rect the constable to take the party 
into custody. Gosden v. Elphick, 4 
Exch, 445, 154 Reprint 1287, 

_ [ad] Incorrect information.—If the 
information which induces the officer 
to make the arrest turns out untrue, 
that does not make the informer a 


trespasser. Benham v. Vernon, 16 
DiC ES: ; 
[e] Identifying one suspected of 


crime does not render the person so 
identifying liable. Miller vy. Fano, 
134 Cal. 103, 107, 66 P 183 (where 
it is said: “It is the duty of every 
citizen, when called upon, to give all 
information in his possession to the 
proper officers of the law as to per- 


sons connected with crimes”); Far- 


nam v. Feeley, 56 N..Y. 451, 
_[f] Railroad not liable for iden- 
tification of passenger by conductor, 


where its’ servants took no part in: 
Ownes v. Wilmington, — 
C. 139, 36) SH 


such arrest. 
ete. 7 RCs, .Lae6h ING 
259, 78 AmSR 642. 
{g] Signing charge sheet.—Send- 
ing for policeman, advising him of 
felony, and after»he had made in- 
quiries himself and arrested plain- 
tiff, accompanying him to the police 
Station and signing the charge sheet, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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maliciously or without probable cause.°? 

Participating. An individual incurs lability for 
an arrest without process, if going beyond merely 
giving information he participates in making an 
arrest which turns out to have been unlawful.?$ 

[§ 36] (6) Reasonable Grounds of Suspicion % 
—(a)* In General. Reasonable and probable grounds 
for suspicion of the guilt of a person arrested 
which may under the circumstances already con- 
sidered+ constitute a justification for his arrest 
without a warrant, and constitute a defense in an 
action for false imprisonment, is ordinarily regard- 
ed by the courts as equivalent to reasonable and 
probable cause for a belief in his guilt,? although 
by other authorities a distinction has been drawn 
between suspicion of guilt and belief in guilt, and 
it has been held that the facts constituting prob- 
able cause for suspicion may not be sufficient to 
induce a belief in guilt.s To the contrary it has 
been said that a lack of honest belief in the charge 
may be evidence of lack of reasonable grounds of 
suspicion. Actual belief, without reasonable 
grounds therefor, is not a sufficient justification,® 
nor is mere suspicion without reasonable grounds 
therefor. Whether such grounds exist must be 
does not impose liability. Grinham 
v. Willey, 4 H. & N. 496, 5 Jur. N. 
S. 444, 28 L. J. Exch. 242, 7 Wkly. 
Rep. 468, 157 Reprint 934. But see 
Harris v, Dignum, 29 L, J. Exch. 23 


(where it is held that a prima facie 
case of imprisonment will be estab- 


rest.”’ 


- [a] 


FALSE IMPRISONMENT 


/ ticular case.14 


amount to such reasonable gy 1 
for suspicion of felony as will justify [a] 
and require an officer to make an ar- 
Kirk vy. Garrett, supra [quot 
Carroll y. Parry, supra]. 

“Probable cause... 
sonable ground of suspicion, 


[25C.5.] 471 


judged by circumstances existing at the time of the 
arrest,’ and do not depend on the actual guilt or 
innocence of the party arrested.8 The arrest must 
be made on the volition of the party making it 
because of reasonable grounds of suspicion possessed 
by him and not because of the command or diree- 
tion of another;® but this does not mean that an 
officer’s information creating the reasonable grounds 
of suspicion may not be derived from others,!° in- 
cluding the person directing or requesting the ar- 
ReSts2 

Statutory provisions. Where, under statutory 
provisions, the actual guilt of the arrested party 
must be shown, reasonable grounds of suspicion are 
not a justification.12 

[§ 37] (b) Duty to Investigate. It is the duty 
of the person making an arrest to take precautions 
against arresting an innocent person and this re- 
quires the making of such investigations as the cir- 
cumstances permit.?* 

[§ 38] (c) What Constitutes Reasonable 
Grounds of Suspicion. It is obvious that.what eon- 
stitutes reasonable grounds of suspicion must de- 
pend upon the facts and circumstances of the par- 
Those facts and circumstances 
Garrett, 84 Md. 3838, 35 A 1089. - 
Officer’s own knowledge.—‘It 
is wholly immaterial whether the 
suspicion arises out of information 
imparted to the constable by some 


one else, or whether it is founded 
on the _ officer’s own knowledge.” 


grounds 


is a rea- 
sup- 


lished against a defendant by show- 
ing that plaintiff was taken into 
custody by a policeman and that de- 
fendant came down to the station 
house and signed a charge sheet ac- 
cusing plaintiff of having committed 
a felony). 

97. Rich v. McInerny, 103 Ala. 
345, 15 S 663, 49 AmSR 32; Hoagland 
vy. Forest Park Highlands Amuse- 
ment Co., 170 Mo. 335, 70 SW 878, 94 
AmSR 740; Burns v. Erben, 24 N. 
Y. Super. 555, 26 HowPr 273 [aff 40 
N. Y.. 463]. 

98. Benham v. Vernon, 16 D. C. 
18; Brown v. Chadsey, 39 Barb. (N. 
Y.) 253; Limbeck vy. Gerry, 15 Misc. 
663, 39 NYS 95; Hough v. Marchant, 
M. & M. 510, 22 ECL 574. 

[a] Advising accused to go with 
officer does not constitute such par- 
ticipation as to make the one giving 
the advice liable, but being present, 
aiding, and encouraging the officer 
to make the arrest would constitute 
participation. Limbeck vy. Gerry, 15 
Mise. 663, 39 NYS 95. 

[b] Present, but unseen.—Where 
an.arrangement is made between the 
arresting party and others, whereby 
the latter shall be near by, then even, 
if they are unseen and not actually 
present at the time of the arrest, 
the arrangement having been carried 
out, the arrest becomes the act of all 
the parties; but the arrangement for 
coéperation with the arresting party 
must be established. Benham v. Ver- 
non), 1:6; D.C, "18. -. 

99. As mitigation of damages see 
infra § 176. ; ; 

Reasonable or probable grounds of 
suspicion justifying arrest generally 
see Arrest §§ 46-48. 

1. See supra §§ 29-35. 

2. Ala.—Sanders v. Davis, 153 Ala. 


375, 44 S 979. d 
D. C.—Carroll v. Parry, 48 App. 
453, 459. 
Md.—Kirk v. Garrett, 84 Md. 383, 
406, 35 A 1089. 
Nebr.—Diers v. Mallon, 46 Nebr. 
121, 64 NW. 722, 50 AmSR 598. __ 
‘ N. Y.—Limbeck v. Gerry, 15 Misc. 
63, 39 NYS 95. 
; “It may be broadly stated that 


what amounts to probable cause in 
eases of malicious prosecutions will 


ported by circumstances sufficiently 
strong in themselves to warrant a 
cautious man in believing that the 
accused was. guilty.” Johns Vv. 
Marsh, 52 Md. 323, 335 [quot Diers 
v. Mallon, 46 Nebr. 121, 128, 64 NW 
722, 50 AmSR 598]. ; 

3. McCarthy v. DeArmit, 99 Pa. 63. 

4. Sinclair v. Ruddell, 16 Man, 53. 

5. Gee v. Patterson, 63 Me. 49; 
Mitchell vy. Wall; 111°, Mass. 492; 
Winebiddle v. Porterfield, 9 Pa, 137. 

6. D. C.—United Cigar Stores Co. 
v. Young, 36 App. 390. 

Ky.—Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRAI915E 172. 

La.—Scheurrmann vy. Vaccaro, 118 
La. 67, 42 S. 648. B 

Minn.—Nelson vy. Halvorson, 117 
Minn. 255, 135 NW 818, AnnCas1913D 
104. 

Pa.—Burk vy. Howley, 18 Pa. Co. 303. 

Tex.—Karner v. Stump, 12 Tex. 
Civ. A. 460, 34 SW 656. 

Vt.—Clow v. Wright, Brayt. 118. 

Eng.—Davis v. Russell, 5 Bing. 
354, 15 ECL 618, 130 Reprint 1098; 
Mure v. Kaye, 4 Taunt. 34, 128 Re- 

rint 239. 
i‘ Ont.—Patterson v. Scott, 38 U. C. 

. B. 642. 

Wa Hanser vy. Bieber, 271 Mo. 326, 
197 SW 68; Sippell v. Salmowitz, 58 
Mise. 48, 110 NYS 17; Grohmann v. 
Kirsehman, 168 Pa. 189,'32 A 32; 
McCarthy v. DeArmit, 99 Pa, 63. 

g. Ala.—Sanders v. Davis, 153 Ala. 
375, 44 S 979. 

Ga.—Johnson v. State, 30 Ga. 426. 

Mich.—Filer v. Smith, 96 Mich. 
347, 55 NW 999, 35 AmSR 6038. 

N. Y.—Johnson v. May, 189 App. 
Div. 196, 178 NYS 742; Sippell v. Sal- 
mowitz, 58 Misc. 48,110 NYS17; Hol- 
ley v. Mix, 3 Wend. 350, 20 AmD 702. 

Pa.—Lentz v. Raum, 59 Pa. Super. 
Herik Aer v. State, 6 Humphr. 
53, 44 AmD 289. 

9. Polonsky v. Pennsylvania R. 
Co., 184 Fed. 561, 106 CCA 541; San- 
ders v. Davis,. 153 Ala,.375, 44 S 
979; Rich v. McInerny, 103 Ala. 345, 
15 S 663, 49 AmSR 32; Ford =v. 
Oceanic SS. Co., 3 Hawaii Fed. 239. 

10. Rich v. McInerny, 103 Ala. 
345, 15 S 663, 49 AmSR 32; Hdger v. 
Burke, 96 Md. 715, 64 A 986; Kirk v. 


iKirk v. Garrett, 84 Md. 388, 405, 35 A 
1089 [quot Edger v. Burke, 96. Md. 
715, 724, 54 A 986]. 

11. Rich v. MecInerny, 103 Ala. 
345, 15 S 663, 49 AmSR 32. 

12. See statutory provisions; and 
Pandjiris v. Hartman, 196 Mo. 539, 
94 SW 270. ie 

13. Miller v. Fano, 134 Cal. 103, 
66 P 183; Schneider v. Shepherd, 192 
Mich. 82, 158 NW 182, LRA1916F 
399; Filer v. Smith, 102 Mich. 98, 60 
NW 297; Filer v. Smith, 96 Mich. 
347, 55 NW 999, 35 AmSR 603; Som- 
erville v. Richards, 87 Mich. 299; 
Stanton v. Hart, 27 Mich. 539; Han- 
ser v. Bieber, 271 Mo. 326, 197 SW 
68; Rosendale v. Market Square Dry 
Goods Co., (Mo. A.) 218 SW 169; Hol- 
ley _v. Mix, 3 Wend. (N. Y.) 350, 20 
AmD 702. a 

[a] Illustrationw—Where a- clerk 
accused a man passing the store of 
having previously “short-changed” 
her, and the accused offered to es- 
tablish his honesty by friends near- 
by, the manager in failing to make 
further investigation of the facts 
acted without probable cause in 
ordering an arrest. Rosendale v. 
Market Square Dry Goods Co., (Mo. 
A.) 213 SW 169. 

14. See cases infra this note. 

[a] Reasonable grounds held to 
exist.— Van v. Pacific Coast Co., 120 
Fed. 699; United Cigar Stores Co. v. 


Young, 386° App. (D.'C.)° 390; ::Tea- 
farden v. Graham, 31 Ind. 422: 
Wichita, ete, R. Co. v. Quinn, 57 


Kan. 737, 48 P 132; Grau v. Forge, 
183 Ky. 521, 209 SW 869, 3 ALR 642; 
Dunson v. Baker, 144 La. 167, 80 S 
238; O’Malley v. Whitaker, 118 La. 
906, 48 S 545; Lyons v. Carroll, 107 
La. 471; 81 S 760; Larson v. Feeney, 
196 Mich. 1, 162 NW 275, LRA1917D 
694; Firestone v. Rice, 71 Mich. 377, 
38 NW 885, 15 AmSR 266; Nelson v. 
Halvorson, 117 Minn. 255, 135 NW> 
818, AnnCas1913D 104; Diers v.:Mal- 
lon, 46 Nebr. 121, 64 NW 722, 50 
AmSR 598; Tyson v. Joseph H. Baul- 
ands Co. U86* Ne Ys SOT eeio" ING ono 
LRANS 267; Swart v. Rickard, 148 
N. Y. 264, 42 NE 665 [rev 74 Hun 
339, 26 NYS 408]; Farnam v. Feeley, 
56 N. Y. 451; Hawley v. Butler, 54 
Barb. (N. Y.) 490; Olmstead v. Dolen, 
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should be such as would justify a careful and pru- 
dent person, acting cireumspectly, in his belief.1® 
Information obtained by the party making the ar- 
rest from the appearance, conduct, or statements of 


2 Silv. Sup. 561, 6 NYS 130; Perry v. 
Sutley, 18 NYS 633; McCarthy v. 
DeArmit, 99 Pa. 63; Burford v. Rich- 
ards, 58 Pa. Super. 8; Hailes v. 
Marks, 7 H. & N. 56, 158 Reprint 
391; Jones v. Howell, 29 L. J. Exch. 
19; Wetstein v. Charlebois, 46 Que. 
Super. 515; Mignault v. Grand Trunk 
R. Co., 40 Que. Super. 475, 13 CanR 
Cas 52, 10 EastLR 475; Hubbard v. 
Montreal, 28 Que. Super. 221; Mayer 
y. Vaughan, 20 Que. Super. 549; An- 
derson v. Johnson, 10 Sask. L. 352, 38 
DomLR 563, 29 CanCrCas 24, [1917] 
38 WestWkly 353. 

[b] Reasonable grounds held not 
to exist.—Park v. Taylor, 118 Fed. 34, 
55 CCA 56; United Cigar Stores Co. 
v. Young, 36 App. (D. C.) 390; New- 
ton v. Locklin, 77 Ill. 103; Allen v. 
Leonard, 28 Iowa 529; Louisville, 
etc., R. Co. vy. Owens, 164 Ky. 557, 
175 SW 1039; Janes v. Wilson, 119 
La. 491, 44 S 275; Wells v. Johnston, 
52 La. Ann: 718, 27 S 185; Londy v. 
Driscoll, 175 Mass. 426, 56 NE 598; 
Wheeler v. McQueen, 96 Mich, 249, 
55 NW 843; Ehrhardt v. Wells, 134 
Minn. 58, 158 NW 721; Hanser v. 
Bieber, 271 Mo. 326, 197 SW 68; Leve 
y. Putting, (Mo. A.) 196 SW 1060; 
State v. Hunter, 106 N. C. 796, 11 
SE 366, 8 LRA 529; Neal v. Joyner, 
89 N. C. 287; Grohmann v. Kirsch- 
man, 108 Pa. 189, 32 A 32; Sinclair 
v. Ruddell, 16 Man. 53; Ellis v. 
Power, 20 N. B. 40. 

15. Tyson v. Joseph H. Bauland 
Co., 186 N. Y. 397, 79 NE 3, 9 LRANS 
267; Allen v. Wright, 8 C. & P. 522, 
34 ECL 870. But see McCarthy v. 
DeArmit, 99 Pa. 63 (where it is said 
that the fact that the party causing 
the arrest had been so injured by 
the offense that he could not draw 
his conclusion with the same im- 
partiality as a disinterested persou 
is an element to be taken into con- 
sideration). 

[a] Reasonable doubt. — Reason- 
able ground for believing that the 
accused committed the offense does 
not mean that it is incumbent upon 
the arresting party to show, as it 
would be upon the people on a crimi- 
nal prosecution, by evidence which 
satisfied the jury beyond a reason- 
able doubt, that the accused was 
guilty. Greene v. Fankhauser, 137 
App. Div. 124, 121 NYS 1004. 

16. Kirk v. Garrett, 84 Md. 383, 
35.A 1089. See cases infra this note. 

[a] A confession (1) will ordi- 
narily furnish probable cause for 
making an arrest (Sperier v. Ott, 6 
La. A. (Orleans) 327; Schultz v. 
Greenwood Cemetery, 190 N. Y. 276, 
83 NE 41), (2) but circumstances 
such as the age of the prisoner or 
inducements leading to the confes- 
sion may discredit the good faith of 
the officer making the arrest (Illi- 
nois Cent. R. Co. v. Dennington, 172 
Ky. 326, 189 SW 217; Sippell v. Sal- 
mowitz, 58 Mise. 48, 110 NYS 17). 

[hb] Personal resemblance.—It is 
doubtful whether mere personal re- 
semblance between plaintiff andthe 
person who had committed the fel- 
ony can afford reasonable ground of 
suspicion, justifying an arrest with- 
out a warrant. 
the plea will fail unless either de- 
fendant himself saw the felony com- 
mitted, or unless the person who saw 
it and en whose information he acted 
spoke positively as to the identity. 
Rayner v. German, i F. & F. 700. 

[ec] Actions on being accused.— 
Where police officers had no reason- 
able grounds -to suspect plaintiff 
other than her appearance and man- 
ner when accused, the court said: 
“Tf those were sufficient grounds for 


But at all events’ 
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an arrest, nobody would be safe; for 
the most innocent are often most 
confused when subjected to an atro- 
cious charge.” Somerville v. Rich- 
ards, 37 Mich, 299, 304. 

[ad] An officer may act on appear- 
ances, and if the apparent facts were 
such that a discreet and prudent per- 
son would have been led to the be- 
lief that the suspected person was 
guilty of a felony, then he is justi- 
fied in making an arrest, although it 
turns out later that he was really 
innocent. Thompson y. Fisk, 50 App. 
Div. 71, 68 NYS 352. See also Beck- 
with v. Philby, 6 B. & C. 635, 13 
ECL 287, 108 Reprint 585. 

fe] Generai conduct of suspected 
party. — Falsehoods, contradictions, 
and general conduct of a suspected 
person may be considered by an offi- 
cer in deciding whether there is 
probable cause for arrest. Hawley 
v. Butler, 54 Barb. (N. Y.) 490. To 
the same effect Johnson v. Collins, 89 
SW 253, 28 KyL 375. 

[f] Suspicious appearance.—Offi- 
cer justified in arresting one who 
was wearing false mustache and 
whiskers and carrying box contain- 
ing oily rags and wax tapers. New- 
man v. New York, etc., R. Co., 54 
Hun 335, 7 NYS 560. 

[g]. Refusal to answer officer’s 
questions.—Where crimes had _ re- 
cently, been committed in the vicin- 
ity, a police officer is justified in 
taking to the police station for fur- 
ther examination one who refuses to 
answer proper questions to establish 
his identity. Gisske v. Sanders, 9 
Cal. (A. 913, 98.P* 43. 

Ch] Disorderly and dangerous 
passenger.—A conductor is justified 
in arresting or causing arrest with- 
out warrant of a disorderly passen- 
ger apparently under influence of 
liquor, having in his possession a 
bottle of whiskey, and a big knife 
which he opened as if ready to use, 
Claiborne v. Chesapeake, ete., R. Co., 
46 W. Va. 368, 33 SE 262. . 

[i] Riding on steps of car.—The 
act of plaintiff in riding upon the 
steps under the circumstances was 
sufficient to give the officers of the 
company probable cause for believ- 
ing that he was stealing a ride. 
Summers v. Southern R. Co., 118 Ga. 
174, 175, 45-SE 27. 

[j] Possession of stolen goods.— 
(1) Held not to afford probable 
grounds for suspicion. Lange v. IIlli- 
nois. Cent. R., Co., 107 La. 687, 31. S 
1008; Hogg v. Ward, 3 H. & N. 417, 
157 Reprint 533. (2) Held to afford 
probable grounds’ for _ suspicion. 
Sperier v. Ott, 6 La. A. (Orleans) 
ar Wilson v. King, 39 N. Y. Super. 

17. Kittredge v. Frothingham, 114 
Me. 537, 96 A 1063; Filer v. Smith, 
96 Mich. 347, 55 NW 999, 35 AmSR 
603; State v. Evans, 83 Mo. A. 301. 

“He would not be justified in 
knowingly seeking and acting upon 
information, either of law or fact, 
given him by unreliable or disrepu- 
table parties. We can but say that 
the information should be of such 
character, and be obtained from 
such sources, that business men gen- 
erally, of ordinary care, prudence and 
discretion, would act upon it under 
similar circumstances, believing it 
to be reliable.” Per Marston, J., in 
Livingston vy. Burroughs, 33 Mich. 
511, 513. 

[a] Information held sufficient.— 
(1) Information and directions to 
raid an alleged disorderly house 
given by prosecuting attorney. Dur- 
ham v. Feeney, 195 Mich. 318, 162 
NW 79, (2) Information from mem- 


a. (§ 38 


the arrested party may be sufficient,1®° and so may 
sufficient information, from a source on which the 
party making the arrest has a right to rely,’ un- 
less there are other circumstances showing that the 


ber of association to suppress dis- 


orderly houses. Chatfield v. Comer- 
ford, 4 F. & F. 1008. (38) Informa- 
tion from person who had been 


robbed giving names of those he sus- 
pected and wished prosecuted, and 
subsequent statement that plaintiif 
was one of those suspected. Lyons 
v. Carroll, 107 La.-471, 31°S 760.) (4) 
Accusation of theft by injured party. 
Therriault v. Breton, 114 Me. 137, 95 
A 699; Hobbs v. Branscomb, 3 Campb. 
420. (5) Charge of theft by injured 
party and finding the property at 
the premises of the accused justifies 
the officer; but the party instigating 
the arrest may not be justified where 
it does not appear that he had rea- 
sonable grounds to believe that the 
property had been stolen. Hedges v. 
Chapman, 2 Bing. 523, 9 HCL 688, 130 
Reprint 408. (6) Uncorroborated 
statement of accused’s accomplice. 
Redgate v. Southern Pac. Co., 24 Cal. 
A. 5738, 141 P 1191. (7) Identifica- 
tion by party wronged. Edger v. 
Burke, 96 Md. 715, 54 A 986. (8) 
Information from a number of per- 
sons, some influential and some low- 
ly, together with a sworn written 
statement of an itinerant newspaper 
man of a plot to take police inspec- 
tor’s life. O’Malley v. Whitaker, 118 
La. 906, 43 S 545. (9) Police officer 
finding from reputable person who 
had witnessed a shooting that the 
arrested party had told falsehood in 
reference to accident. Johnson v. 
Collins, 89 SW 2538, 28 KyL 375. (10) 
Resemblance to photograph. Ander- 
son v. Johnston, 10 Sask. L. 352, 38 
DomLR 563, 29 CanCrCas 24, [1917] 
3 WestWkly 353. (11) Acting hon- 
estly and prudently upon photograph 
or description, or both, and making 
such inquiry and examination as the 
circumstances permitted. Filer v. 
Smith, 96 Mich. 347, 55 NW 999, 35 
AmSR 603. (12) Anonymous letter 
with other circumstances of suspi- 
cion. Davis v. Russell, 5 Bing. 354, 
15 ECL 618, 130 Reprint 1098. (13) 
Proclamation of the governor of the 
state published in a newspaper offer- 
ing a reward for the apprehension of 
one accused of a felony when the 
publication is authorized by law. 
State v. Evans, 83 Mo. A. 301. (14) 
Telephone message from another offi- 
cer, Kittredge v. Frothingham, 114 
Me. 5387, 96 A’ 1063. 

[b] Information held insufficient. 
—(1) Reports of vice investigators. 
Schneider v. Shepherd, 192 Mich. 82, 
158 NW 182, LRA1916F 399. (2) Ad- 
vice of a police officer. Barth v. 
Heider, 6- D.C. 312. (8) Aeting on 
suspicion that man answers descrip- 
tion in a telegram. Maliniemi v. 
Gronlund, 92 Mich. 222, 52 NW 627, 
31 AmSR 576. (4) Resemblance to 
photograph, where other means of 
identification are within easy reach. 
Filer v. Smith, 96 Mich. 347, 55 NW 
999, 35 AmSR 603. (5) Mere hearsay 
and presumptions which would not 
be sufficient to justify holding ac- 
cused for examination. Malecolmson 
v. Scott, 56 Mich. 459, 23 NW 166. 
(6) Letter written by unknown per- 
son in another city. Maleolmson v. 
Scott, 56 Mich. 459, 23 NW 166. (7) 
Anonymous letter, 
dence of guilt. Coyle v. Richardson, 
2 Montr. Leg. N. 60. (8) Newspaper 
publication over signature of private 
person. 
301. (9) Unverified rumor. Somer- 
ville v. Richards, 37 Mich. 299. (10) 
Information from a stranger. Slifer 
v. Yorath, 52 Mont. 129; 185 P1113. 
(11) Charge of theft made by travel- 
ing showman contradicted by ap- 
parently true account of arrested 
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information should not be acted upon,'® or unless 
his own negligence has created the situation giving 
him reasonable grounds of suspicion.!® Accusation 
of a fellow employee by an employee guilty of theft 
may constitute reasonable ground for suspicion.2° 

[§ 39] (d) Effect of Subsequent Proceedings 
as Evidence of Reasonable Grounds of Suspicion. 
The disposition made of accused after his arrest 
may have a bearing in determining whether or not 
reasonable grounds for suspicion existed justifying 
his arrest,?? such as his acquittal after trial or ex- 
amination ** or perhaps his release on habeas cor- 
pus.** Some eases hold that it is not even prima 
facie evidence of want of reasonable grounds of 
suspicion, that he is discharged or acquitted,?4 or 
that the jury disagrees.2> In any event the out- 
come of such subsequent proceedings is not regard- 
ed as conclusively establishing the lack of probable 
cause.*® It is prima facie evidence that reasonable 
grounds of suspicion existed at the time of the ar- 
rest, that accused was held by the magistrate after 
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examination for trial by a higher court,2” or was 
indicted by the grand jury,28 or was finally convicted 
of the charge for which the arrest was made,”® but 
such prima facie evidence may be rebutted by proof 
that the conviction was obtained by corrupt or un- 
due means.?° Some decisions have gone to the ex- 
tent of stating that conviction unreversed and not 
appealed from- is conclusive evidence of such 
grounds, 

[§ 40] (7) Presence.*? To justify an arrest 
without warrant on the ground that it was com- 
mitted in the presence or view of the arresting 
party, it is not necessary that such party see the 
offense committed, if by any of his senses he has 
personal knowledge of its ¢ommission.?3 

[§ 41] i. Detention or Restraint under Process 
—(1) Valid Process—(a) General Rule. It is a com: 
plete defense to an action for false imprisonment 
that the arrest or detention was by virtue of process, 
legally sufficient in form, and duly issued by a court 
or official having jurisdiction to issue it.34 The fact 


party. Hogg v. Ward, 3 H. & N. 417, 
157 Reprint 538. (12) Merely charging 
a person with making a disturbance 
without giving any information 
which the officer may weigh and 
reach a reasonable suspicion of guilt. 
Ford v. Oceanic SS. Co., 3 Hawaii 
Fed. 239. (13) Statement made under 
military compulsion known to be 


false. Huggins v. Toler, 1 Bush (Ky.) 
192. (14) Telegram from a private 
person. Janes v. Wilson, 119 La. 


491, 44 S 275. (15) Cablegram from 
the governor of! Porto Rico request- 
ing plaintiff’s arrest pending extra- 
dition prcceedings, which cablegram 
had, as the officer knew, been already 
presented to and refused by the mag- 
istrate as insufficient information on 
which to detain plaintiff, does not 
justify a second arrest, although the 
district attorney told the officer to 
rearrest plaintiff. Hawkins v. Kuhne, 
153 App. Div. 216, 137 NYS 1090 [aff 


208 N. Y. 555 mem, 101 NE 1104 
mem]. 
18. Mitchell v. Wall, 111 Mass. 


492; Hoge v. Ward, 3 H. & N. 417, 
157 Reprint 533. 

19. Jacobs v. Third Ave. R. Co., 
71 -App. Div. 199, 75. NYS 679. 

20. Carroll v. Parry, 48 App. (D. 
C.) 458. 

21. Wells v. Johnston, 52 La. Ann. 
713, 27 S 185; Rosendale v. Market 
Square Dry Goods Co., (Mo. A.) 213 
SW 169; Rosenkranz v. Hass, 1 Misc. 
220,20 NYS 880; Grohmann v.: Kirsch- 
man, 168 Pa. 189, 32 A 32; Mikelberg 
v. Philadelphia Rapid Transit Co., 16 
Pa. Dist. 906, 34 Pa. Co. 425. 

“His discharge is some evidence 
of want of probable cause, not suffi- 
cient in itself, of course, but in con- 
nection with other circumstances 
may be enough to go to the jury.” 
Rosendale v. Market Square Dry 
Goods Co., (Mo. A.) 213 SW 169, 172. 

22. Butler v. Stockdale, 19 Pa. 
Super. 98. 

23. Whittaker v. Sanford, 110 Me. 
77, 85 A 399, AnnCasi914B 1202; 
Losaw v. Smith, 109 App. Div. 754, 
96 NYS 191. 


24. Sperier v. Ott, 6 La. A. (Or- 
leans) 327. 1 

25. Burbanks v. Lepovsky, 134 
Mich. 384, 96 NW 456. 

26. See, Atchison, etc, R. Co. v. 
Hinsdell, 76 Kan. 74, 90 P 800, 12 


LRANS 94, 13 AnnCas 981 (holding 
bad faith not conclusively estab- 
lished); Whittaker v. Sanford, 110 
Me. 77, 85 A 399, AnnCas1914B 1202 
(holding that a discharge on habeas 
corpus is not such a, judicial deter- 
mination of the matter as will bind 
‘defendant in a subsequent action for 
false imprisonment); Losaw v. Smith, 
109 App. Div. 754, 96 NYS 191 (hold- 
ing that the discharge of plaintiff 


on habeas corpus proceedings is not 
res adjudicata and leaves the wrong- 
fulness of the arrest and detention 
to be determined in the false im- 
prisonment action). 

27. Schultz v. Greenwood Ceme- 
tery, 190 N. Y. 276, 83 NE 41. 

28. Steppuhn v. Chicago Great 
Western R. Co., 199 Mo. A. 571, 204 
Sw 579. . 

[a] Prima facie evidence over- 
come.— Indictment as prima facie 
evidence of probable cause overcome 
by evidence that it was obtained by 
false and fraudulent testimony of 
defendant’s agents, some of whom 
did not believe defendant guilty. 
Steppuhn v. Chicago Great Western 
R. Co.,.199 Mo. A. 571, 204 SW 579. 

29. Grohmann v. Kirschman, 168 
Pa. 189, 32 A 32; Perry v. Pennsyl- 
vania R. Co., 41 Pa. Super. 591. 

30. Grohmann vy. Kirschman, 168 
Paw189;.32) A: 323 

31. Waddle v. Wilson, 164 Ky. 228, 
175 SW 382; Louisville R. Co. v. 
Hutti, 141 Ky. 511, 133 SW 200, 33 
LRANS 867; Johnson v. Scott, 134 
Ky. 736,121 SW 695. See Perry v. 
Pennsylvania R. Co., 41 Pa. Super. 
591, 607 (a case, where the arrest 
was made by peace officers because 
of an offense committed in their 
presence, and which holds that an 
unreversed conviction gives rise to 
a presumption at least that there 
was probable cause for the arrest, 
but in which it is said: “We find in 
Pennsylvania no case which holds 
that a judgment of guilty, by a 
court having jurisdiction of the of- 
fense and the person of the defend- 
ant, unreversed and  unappealed 
from, is not conclusive evidence of 
probable cause for the prosecution, 
where there is no evidence whatever 
that the conviction was procured by 
false or fraudulent testimony or 
other unlawful means’’). 

32. See Arrest § 45. 

33. Piedmont Hotel Co. v. Hen- 
derson, 9 Ga. A. 672, 72 SE 51. And 
see cases infra this note. 

{a] “In the presence of” in a 
statute means in the sight of, or 
that the act be done in such man- 
ner that the officer can detect it by 
sight or hearing. But it is not suffi- 
cient that the officer be within sight 
or hearing; he must also be able to 
detect it by sight or hearing as the 
act of the accused. Brown v. Wallis, 
100 Tex. 546, 101 SW 1070, 12 LRANS 
1019. 

{[b] “UWpon view” in a_ statute 
means such view as shows legal 
cause for an arrest, and reasonable 
ground to believe the accused guilty 
of a criminal offense. O’Connor v. 
Bucklin, 59 N. H. 589. : 

{c] Hearing.—(1) Blowing a horn 


| 


within the hearing of an officer is 
an act committed in his presence, al- 
though he did not see it. Lentz v. 
Raum, 21 Pa. Dist. 1116. (2) Officers 
hearing from without a disturbance 
and disorderly conduct going on 
within a house may enter and arrest 
without warrant. Hawkins v. Lut- 
ton, 95 Wis. 492, 70 NW 483, 60 
AmSR 131. (3) Officers detailed to 
preserve order at a _ polling place, 
hearing from: without a great noise 
and disorder and cry for help from 
such polling place, may enter and 
arrest without warrant those within, 
as the offense was committed in 
their presence. Weaver v. McGov- 
orm 122 Ky. 1, 90 SW 984, 28 KyL 

[d] Arrest immediately after 
commission of offense.—If the offi- 
cer hears shooting or other noises, 
and runs immediately to the place 
and finds the offender. with evi- 
dence of the alleged crime on him, 
or finds the offender running away as 
if in apparent flight for the crime. 
and in similar cases, the offense is 
considered as having been committed 
in the officer’s presence or immediate 
knowledge. Piedmont Hotel Co. v. 
Henderson, 9 Ga. A. 672, 72 SE 51. 

34 U. S.—Pé®lonsky v. Pennsyl- 
vania R. Co., 184 Fed. 561, 106 CCA 
541; Ma-ka-to-wak-qua-twa v. Re- 
bok, 111 Fed. 12; Registerer v. Lee 
Sum, 94 Fed. 348, 36 CCA 285; Whit- 
ten v. Bennett, 86 Fed. 405, 30 CCA 
140; Whitten v. Bennett, 77 Fed. 271 
[aff 86 Fed. 405, 30 CCA 140]; Car- 
man v. Emerson, 71 Fed. 264, 18 CCA 
38; Barnes v. Viall, 6 Fed. 661; Dev- 
lin} ave. Gibbsjo% Fe. Casi-No,i 35842504 
Craneh C. C. 626. 

Ala.—Nolen v. Jones, 200 Ala, 577, 
76 S 935; Ahlrichs v. Rollo, 200 Ala. 
271. 76 S 37; Ferguson v. Starkey, 
192 Ala. 471, 68 S 348; Pell City Mfg. 
Co. v. Swearingen, 156 Ala. 397, 47 
S 272; Leib v. Shelby Iron Co., 91 
Ala. 626, 12 S 67; Rhodes v. King, 52 
Ala. 272. 

Ark.—Campbell v. Hyde, 92 Ark. 
128, 122 SW 99; Chrisman v. Carney, 
33 Ark. 316; Floyd v. State, 12 Ark. 
43, 54 AmD 250. 

Cal.—Pankewicz v. Jess, 27 Cal. A. 
340, 149 P 997. 

Colo.—Baker v. Barton, 1 Colo. A. 
183, 28 P 88. 

Conn.—Watson v. Watson, 9 Conn. 
140, 283 AmD 324; Luddington v. 
Peck, 2 Conn. 700. 

D. C.—Kilbourn v. Thompson, 11 
D. G.. 401. 

Ga.—Gordon v. West, 129 Ga. 532, 
50 SE 232,'13 LRANS 549; Page v. 
Citizens’ Banking Co., 111 Ga. 73, 36 
SE 418, 78 AmSR 144, 51 LRA 463; 
Joiner v. Ocean Steamship Co., 86 
Ga, 288, 12 S 361; Riley v. Johnston, 
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that the party arrested was subsequently dis- 
charged,®> or that the debt for whieh civil process 
issued had in fact been paid does not prevent such 
process from being a complete protection;®® nor 
does the fact that the party procuring it did so 
from malicious,?? or other improper motives,?% or 
obtained it by misrepresentations,*® or nondisclo- 
If the detention -is under valid 
process, the person wrongfully detained must seek 
his remedy in some other form of action;*! the 


sure of facts.*° 


13 Ga. 260; Michael v. Bacon, 5 Ga. 
A. 381, 68 SE 228. 

Ill.—Feld v. Loftis, 140 Ill, 105, 88 
NE 281; Bassett v. Bratton, 86 Ill. 
152; Krebs v. Thomas, 12 Ill. A. 266. 

Ind.—Boaz v. Tate, ,43 Ind... 60; 
Seegar v. Preifer, 35 Ind. 13; Davis 
v. Bush, 4 Blackf. 330; Hawkins v. 
Johnson, 3 Blackf. 46. 

Kan.—Wichita, etc. R. Co. v, 
Quinn, 57 Kan. 737, 48 P 132. 

Ky.—Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRA1915E 172; Ross 
v. Kohler, 163 Ky. 583, 174 SW 36, 
LRAI1915D 621; Madden v. Meehan, 
153 Ky. 648, 156 SW 116; Johnson v. 
Scott} 1384 “Ky. 736,°°121 SW 695; 
Steinbergen v. Miller, 96 SW 1101, 29 
KyL 1132. 

La.—Lange v. Illinois Cent. R. Co., 
107 La. 687, 31 S 1003. 

Me.—Winchester v. Everett, 80 Me. 
oe 15 A 596, 6 AmSR 228, 1 LRA 
426, 


Mass.—Morrow v. Wheeler, etc., 
Mfe. Co., 165 Mass. 349, 438 NE 105; 
Mullen v. Brown, 138 Mass. 114; 
Coupal v. Ward, 106 Mass. 289. ; 

Mich.—Oxford v. Berry, 204 Mich. 
197, 170 NW 88; Schnider v. Mon- 
tross, 158 Mich. 268, 122 NW 534; 
Tryon v. Pingree, 112 Mich. 338, 70 
NW 905, 67 AmSR. 398, 37 LRA 222; 
Schultz v. Huebner, 108 Mich. 274, 
66 NW 57; Paulus v. Grobben, 104 
Mich. 42, 62 NW 160; Kiler v. Smith, 
96 Mich. 347, 55 NW 999, 35 AmSR 
603; Johnson v. Morton, 94 Mich. ‘1, 
538 NW’ 816; Love v. Wood, 55 Mich. 
451, 21 NW 887; Johnson v. Maxon, 
23 Mich. 129. 


Mo.—Finley v. St. Louis Refriger- |, 
13 SW) 


ator, etc., Co., 99 Mo. 
87; Taaffe v. Slevin, 11 Mo. A. 507. 

N. Y¥.—Sherman v. Grinnell, 159 
N. Y, 50, 53 NE 674; Farrelly v. 
Hubbard, 148 N. Y. 592, 43 NE’ 65; 
Fischer v. Langbein, 103 N. Y. 84, 
8 NE: 251 [aff 13 AbbNCas 10, 65 
HowPr 382 (aff 10 AbbNCas 128, 62 
HowPr 238)]; Marks v. Townsend, 
97 N. Y. 590; Arteaga. v. Conner, 88 
N, Y. 403, 2 NYCivProc 152,'14 NY 
WklyDig 278 [aff 47 N. Y. Super. 
494]; Hallock v. Dominy, 69 N. Y. 
288; Rutherford v. Holmes, 66 N. Y. 
368; Mott v.. Union’ Bank, 38 N. Y. 
18, 4 Transcr. A. 291, 4 AbbPrNS 
270, 35 HowPr 332; Noble v. Halli- 
day, 1 N. Y. 330; Fuller v. Redding, 
13 App. Div. 61, 43 NYS 96; Miller 
vy. Adams, 7 Lans. 131 [aff 52 N. Y. 
409]; Hall v. Munger,’ 5 Lans. 100; 
Simpson v. Hornbeck, 3 Lans. 53; 
Vredenburgh v. Hendricks, 17 Barb. 
179; Cunningham v. East River 
Electric Light @o., 60 N. Y. Super. 
282, 17 NYS 372; Stanton v. Schell, 
5 N. Y. Super. 323; Nebensahl v. 
Townsend, 10 Daly 232, 61 HowPr 
353; Sleight v. Ogle, 4 E. D. Smith 
445; Johnson v. Girdwood, 7 Misc. 
651, 28 NYS 151 [aff 143°N. Y. 660 
mem, 39 NE 21 mem]; Sperry v. 
Hellman, 13 NYS 899; Nowak vy. 
Waller, 110 NYS 199 [aff 132 N. Y. 
590 mem, 30 NE 868 mem]; Lewis 
v. Penfield, 39 HowPr 490; Dresser 
v. Van Pelt, 13 N. Y. Super. 687, 15 
HowPr 19. And see Brown v. Feeter, 
7 Wend. 301. 

Oh,—Diehl v. Friester, 37 Oh. St. 
473; Taylor v. Alexander, 6 Oh. 144, 

Or.—Neimitz v. Conrad, 22 Or. 164, 


559, 


29 P 548. 
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action.42 


not prevent it 


R. I.—Lisabelle v. Hubert, 23 R. I. 
456, 50 A 837; Hobbs v. Ray, 18 R. I. 
84, 25 A 694. 

S. C.—Barfield v. Coker, 73 S. C. 
181, 58 SE 170; McConnell v. Ken- 
nedy, 29 S. C. 180, 7 SE 76. 

Tenn.—Herzog v. Graham, 9 Lea 
152. 

Tex.—Canfield y. Gresham, 82 Tex. 
10, 17 SwW.-390. 

Utah.—Marks v. Sullivan, 9 Utah 
12, 33 P 224, 

Vt.—Kent v. Miles, 68 Vt. 48, 33 
A 768; Aldrich v. Weeks, 62 Vt. 89, 
19 A 115; Pierson v. Gale, 8 Vt. 509, 
30 AmD 487. 

W. Va.—Finney v: Zingale, 82 W. 
Va. 422, 95 SE 1046, LRA1918F 1130; 
Tavenner v. Morehead, 41 W. Va. 116, 
23 SE 673. 

Wis.—King v. Johnston, 81 Wis. 
578, 51 -NW 1011; Murphy v. Martin, 
58 Wis. 276, 16 NW 603. 

Eng.—Brown v. Chapman, 6 C. B. 
365, 60 ECL 365, 186 Reprint 1292. 

N. B.—McDonough y. Telegraph 
Pub: ‘Co,-39°N. B56. 

N. S.—Johnston yv. Robertson, 42 
N. S. 84; Orwitz v. McKay, 31 N.S. 
243. 

Ont.—Robinson v. Morris, 19 Ont. 
L. 633, 14 OntWR 1001; Anderson v. 
Wilson, 25 Ont, 91. 

35. Madden v. Meehan, 153 Ky. 
648, 156 SW 116; Bamberger v. Kahn, 
43 Hun (N. Y.) 411; Finney v. Zin- 
gale, 82 W. Va. 422, 95 SE 1046, LRA 
1918F. 1130. 

“Malicious prosecution” distin- 
guished see supra § 3. 

36. McDonough v. Telegraph Pub. 
So) INA Barer or 

37. Conn.—Watson v. Watson, 9 
Conn. 140, 28 AmD 324, 

Ill.—Feld v. Loftis, 240 Ill. 105, 88 
NE 281. 

Mich.—Johnson v. Maxon, 23 Mich. 
29% 


N. Y.—Marks v. Townsend, 97 
N. Y. 590; Smith v. Bell, ete. Fdy. 
Co., 127 App. Div. 278, 111 NYS 202; 
Sleight v. Ogle, 4 E. D. Smith 445. 

R. I—Hobbs v. Ray, 18 R. I. 84, 
25 A 694. 

Utah.—Marks v. Sullivan, 9 Utah 
12, 58 P 224. 

“vVt.—Pierson v. Gale, 8 Vt. 509, 30 
AmD 487. 

[a] Action for malicious prosecu- 
tion is the proper remedy if process 
issued by a competent judicial offi- 
cer is obtained maliciously and 
without probable cause. Smith v. 
Clark, 37 Utah 116, 106 P 653, 26 
LRANS 9538, AnnCasi912B 1366. 


Malice as element of cause of ac-| 


tion generally see supra § 6. 

38. Michael v. Bacon, 5 Ga. A. 331, 
63 SI 228; Tryon v. Pingree, °112 
Mich. 338, 70 NW 905, 67 AmSR 398, 


37 LRA 222 (alleged motive to aid | 


a newspaper reporter, rather than 
make bona fide official investigation). 

39. Whitten v. Bennett, 86 Fed. 
405, 30 CCA 140; Coupal v. Ward, 
106 Mass. 289; Thompson v. Mott, 
S2TNz Be 350: 

40. Donati v. Righetti, 9 Cal. A. 
45, 97 P 1128; Marks vy. Sullivan, 9 
Utah 12, 33 P 224. 

[a] Prior arrest.—Although 'com- 
plainant intentionally failed to dis- 
close that the accused had been ar- 
rested before for the same offense, 
that fact would only tend to estab- 


action for false. imprisonment.4* 


\ [§ 41 


want of probable cause for belief in the guilt of 
the accused not being material in this form of 
If the issuance of process is merely a 
sham to cover extortion or for some purpose other 
than a legal prosecution for an offense justifying 
arrest, some decisions hold that it is not a protec-. 
tion,t? whereas others hold that such a purpose does 
from being a shield against an. 


Such process is 


lish malicious motives and bad faith, 
which have nothing to do with an 
action for false imprisonment, ex- 
cept to aggravate the damages. 
Pee v. Righetti, 9 Cal. A. 45, 97 P 
1 b 

41. Ala.—Sheppard v. Furniss, 19 
Ala. 760. \ 

Cal.—Donati v. Righetti, 9 Cal. A. 
45, 97 P1128, 

Mo.—Dougherty v. Snyder, 97 Mo. 
A. 495, 71 SW 463. 

N. Y.—Johnson vy. 
Misc. 651, 28 NYS 151 
660 mem, 39 NE 21 mem). 

Vt.—Nason v. Sewall, Brayt. 119. 
Pe leet Se SD v. Wilson, 25 Ont. 

Necessity that pric, Sve be illegal 
generally see supra § 15. 

42. Marks v. Townsend, 97 N. Y. 
590; Smith v. Bell, etc., Fdy. Co., 127 
App. Div. 278, 111 NYS 202; Sleight 
v. Ogle, 4 BE. D. Smith (N. Y.) 445; 
Sands v. Norvell, 126 Va. 384, 101 SE 


569. 

“Malicious prosecution’  distin- 
guished see supra § 3. 

43. Conn. — Stoddard v. Bird, 


Kirby 65. 

Ill—Slomer v. Peo., 25 Ill. 70, 76 
AmD 786. 

Pisses oN nnn v. Goodman, 49: Mo. 

N. Y¥.—Holley v. Mix, 3 Wend. 350, 
20 AmD 702, - 

Pa.—Delany v. Lindsay; 46 Pa. 
Super. 26 (where it is said that, al- 
though a person is arrested on a 
legal warrant, if one of the objects 
of the prosecution is to enforce the 


settlement of a civil claim, such ar- 
rest is false imprisonment). 


And see Thompson y. Mott, 2 
N. B. 350. : 
_ [a] Arrest to gain time for in- 


junction proceedings. — An arrest 
caused by defendant, although under 
legal process first procured, may con- 
stitute a false imprisonment where 
it is evident that the proceedings 
were instituted for the purpose of 
interrupting operations’ for the re- 
moval of-a certain building, until an 
injunction could be procured. Fel- 
oe Bit reeled 49 Mo. 62. i 
le cConnell v. Ken 
Ee Sone eae ek nedy, 29 S.C. 
_ [a] In Massachusetts.— (1) An 
instruction that ‘if the plaintiff was 
arrested under a legal warrant and 
by a proper officer, yet if one of the 
objects of ‘the arrest was thereby to 
extort money or property from him 
or to enforce the settlement of a 
civil claim, such arrest would be a 


‘false imprisonment by all who di- 


rectly or indirectly procured the same 
or participated therein” ‘was ap- 
proved (Hackett v. King, 6 Allen 
58); (2) but it is said that, although 
the object of an arrest and imprison- 
ment was to enforce the payment of 


a debt, an action for false imprison- — 


ment cannot be maintained if the 
warrant was a lawful one, an action 
for malicious prosecution being the 


proper remedy (Mullen v. Brown, 138 BA 


Mass. 114); (3) and it was, held 
that, where plaintiff, a nonresident, 
was fraudulently induced to enter 
the state and there arrested on proc- 
ess. for nonpayment of debt and 
compelled to pay seven hundred dol= 
lars to obtain his release, in a sub- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Girdwood, 7. 
{aff 143 N. Y.° 


-§§ 41-42] 


a protection only while it is in force,*® and for an 
arrest thereunder within the jurisdiction of the 
Although the arrest is under 
valid process, improper conduct attending the ar- 
rest or detention may impose liability.‘7 
Form and Requisites.‘48 
in order to afford protection against an action for 
false imprisonment within this rule must be valid, 
although it may be informal or erroneous.?? 
validity of the process is not destroyed by defects 
which only amount to irregularities.®° 
sence of statutory prescription as to form, process 
good at common law is sufficient.54 


court issuing it.*é 


[$42] (b) 


Sequent suit for false imprisonment 
and return of the seven hundred dol- 
lars, false imprisonment would not 
lie because the arrest was under 
process, but that the allegation for 
false imprisonment would be con- 
sidered as merely explanatory of the 
duress and plaintiff could recover un- 
der the latter count (Sweet v. Kim- 
ball, 166 Mass. 332, 44 NE 243, 55 
AmSR 406). 

45. Stoyel v. Lawrence, 23 F. Cas. 
No. 13,517, Brunn. Col. Cas. 311, 3 
Day (Conn.) 1; Adams v. Freeman, 9 
Johns. (N. Y.) 117. : 

[a] Arrest after return day of 
process.—(1) An officer who makes 
an arrest after the return day of the 
execution is not protected thereby 
(Stoyel v. Lawrence, 23 F. Cas. No. 
13,517, Brunn. Col. Cas. 311, 3 Day 
(Conn.) 1); (2) but party suing out 
process is not responsible for act of 
sheriff in serving it after return day 
where he did not direct. the sheriff 
to commit the trespass (Adams v. 
Freeman, 9 Johns. (N. Y.) 117). 

46. Coker v. State, 14 Ga. A. 606, 
81 SE 818; St. John v. Talbot, 132 
La. 86, 60 S 1028; MacDonnell v. Mc- 
Conville, 148 App. Div. 49, 132 NYS 
1085 [aff 210 N. Y. 529, 103 NE 1126]. 

[a] Arrest in New York under 
Pennsylvania warrant.—Where _ de- 
fendant, a New York peace officer, 
arrested and imprisoned plaintiff in 
New York under a _ Pennsylvania 
warrant addressed to a Pennsylvania 
officer and charging a misdemeanor, 
such warrant was no defense in a 
subsequent action for false imprison- 
ment. MacDonnell v. McConville, 
148 App. Div. 49, 132 NYS 1085 [aff 
210 N. Y. 529, 1038 NE 1126]. 

[b] Arrest on warrant addressed 
to sheriff to any county.—The arrest 
by a sheriff outside of his county 
will not constitute a false imprison- 
ment for which the party procuring 
the arrest can be made liable, where 
it is made by virtue of a bench war- 
rant addressed to the sheriff of any 
county in the state. Knight v. In- 
ternational, etc., R. Co., 61 Fed. 87, 
9 CCA 376. 

47. See infra §§ 52-66. 

48. Form and sufficiency of: 
Execution against the person 

Executions §§ 1137-1141. — 
Process or warrant for criminal ar- 

rest see Criminal Law §§ 526-550. 
Warrant for civil arrest see Arrest 

§§ 200-203. 

49. Goodwine v. Stephens, 63 Ind. 
112; Danovan v. Jones, 36 N. H. 246; 
Thompson v. Mott, 32 N. B. 350. 

[a] Order from one executive offi- 
cer to another.—Papers which con- 
stituted mere authority given by the 
sheriff to his assistants to arrest a 
party are not process, and could pro- 
tect no one who acted upon them. 
Arteaga v. Connor, 88 N. Y. 403, 2 
NYCivProc 155, 14 NYWklyDig 278. 

[b] A mere verbal authority for 
arrest (1) ordinarily affords the per- 
son obeying it no protection. Odell 
vy. Schroeder, 58 Ill. 353. (2) But 
statute authorizing arrest on verbal 
order of justice of peace will pro- 
tect officer making arrest on such 
order. Forrist vy. Leavitt, 52 N. H. 


481, 


see 


FALSE IMPRISONMENT 


rest should run 
Process 


The 
In the ab- 


Where, how- 


{c] Process which runs in the 
name of a dead person affords no 
protection. Webber v. Kenny, 1 A. K. 
Marsh. (Ky.) 345 (a capias ad satis- 
faciendum). 

50. Ark.—Douglass y. Stahl, 71 
Ark. 236, 72 SW 568. 

Ind.—Johnston vy. Vanamringe, 5 


Blackf. 311. 
Me.—Elsemore vy. 76 
N. Y.—Dresser v. Van Pelt, 13 

N. Y. Super. 687, 15 HowPr 19. 
Pa.—Hecker v. Jarret, 3 Binn. 404. 
{al Tllustrations.—(1) Execution 

in form substantially as required by 

statute is not void, but irregular. 

Hecker v. Jarret, 3 Binn. (Pa.) 404. 

(2) The addition of merely surplus 

words, even if erroneous, does not 

give a right of action to a person 
arrested under the process. Dresser 

v. Van Pelt, 13 N. Y. Super. 687, -15 

HowPr 19. (38) Irregularities which 

are amendable do not vitiate proc- 

ess, the officer being justified in sup- 
posing that amendable defects will 
be amended. Elsemore vy. Longfel- 
low, 76 Me. 128. (4) Where the orig- 
inal affidavit for extradition was not 
attached to the papers presented to 
the governor asked to grant the ex- 
tradition, but an authenticated copy 
was’ attached, it was_ sufficient. 

Johnston vy. Vanamringe, 5 Blackf. 

(Ind.) 311. (5) Where a duly ap- 

pointed United States commissioner, 

being ‘properly designated in the 
body of the warrant, in signing the 
same improperiy designates himself 
as “Commissioner of the Circuit 

Court of the United States . cae 

whereas that office had been abol- 

ished and the office of United States 
commissioner substituted, such ir- 
regularity does not render the war- 

rant invalid. Douglass v. Stahl, 71 

Ark. 236, 72 SW 568. 

51. Russell v. Hubbard, 6 Barb. 
(N. Y.) 654. : 

52. Sheldon v. Hill, 33 Mich. 171; 
Russell v. Hubbard, 6 Barb. (N. Y.) 
654; Carratt v. Morley, 1 Q: B. 18, 
41 ECL 417, 113 Reprint 1036. 

53. Webster v. Farley, 6 Blackf. 
(Ind.) 163; Poulk v. Slocum, 3 
Blackf.» (Ind.) 421; Cooper v. Adams, 
2 Blackf. (Ind.) 294. See also Hick- 
man v. Griffin, 6 Mo. 37, 34 AmD 
124 (where question was raised but 
not decided). 

Criminal process 
Criminal Law § 526. 

54. Dickenson v. Rogers, 19 Johns. 
(N. Y.) 278. 

55. Vinton v. Weaver, 41 Me. 430; 
Hill v. Taylor, 50 Mich. 549, 15 NW 
899. 

{a] Warrant of commitment.—By 
the common law a warrant of com- 
mitment for an offense must show 
upon its face the cause of commit- 
ment, and the nature of the offense 
charged, so far at least as to show 
that the same was within the juris- 
diction of the committing officer. 
Bradstreet v. Furgeson, 23 Wend. 
(N.. Y,). 638. 

{b] Recital of the filing of the 
complaint on which warrant is 
founded is presumptive evidence of 
such filing. Bradstreet vy, Furgeson, 


Longfellow, 


/Me. 128. 


generally see 


123 Wend, (N, Y,) 638. 
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ever, a statute applies, process must conform ‘to its 
essential requirements.5? 


Ordinarily process of ar- 
in the name of the state or sov- 


ereignty whose judicial officer issues it ;>* but process 
in the name of the magistrate issuing it has been 
sustained as valid, where statutory provisions did 
not prohibit.°* Further it should ordinarily show 
jurisdiction of the magistrate or judicial officer 
issuing it,°> and should contain a command to the 
person to whom it is directed to make the arrest.5® 
As a general rule the process must correctly name 
the party to be arrested,’ or sufficiently identify 


{c] The place where offense was 
committed should be stated, where 
the court has jurisdiction only to 
try offenses arising within the 
county. Blythe v. Tompkins, 2 Abb 
Pr (N. Y.) 468. To same effect Price 
v. Graham, 48 N. C. 545. 

Criminal process generally 
Criminal Law § 537. 

56. Buzzell v. Emerton, 161 Mass. 
176, 36 NE 796; Abbott v. Booth, 52 
Barb. (N. Y.) 546; Russell v. Hub- 
bard, 6 Barb. (N. Y.) 654; Holmes v. 
Le Fors, 36 Okl. 729, 129 P 718, 

[a] A writ containing no capias 
is void.—Buzzell v. Emerton, 161 
Mass. 176, 36 NE 796. 

[b] ‘Without direction to arrest a 
warrant is a mere recital of a con- 
viction; the direction must be in. . 
writing, mere delivery: to a proper — 
officer without written direction is 


see 


insufficient. Russell v. Hubbard, 6 
Barb. (N. Y.) 654. 
[c] Direction to constable or 


other person.— Where warrant was 
directed to officer both as constable 
and as indifferent person, he had 
right to serve it, even if he had not 
qualified as constable, by filing bond. 
Dehm v. Hinman, 56 Conn,+320, 15 A 
440 Ue LRA. 374, 

{d] Direction to constable of the. 
county, rather than to constable of 
a particular parish therein does not 
constitute such a substantial devia- 
tion from the prescribed form as to’ 
render the process void, where the 
constables, although appointed for a 
particular county, have power to act 
In any part of the county. Marks 
v. Newcombe, 22 N. B. 419, 

[e] . Directing individual to serve 
warrant.—At common law and in the 
absence of statutory provisions pro- 
hibiting it, a justice of the peace 
may direct his warrant to any pri- 
vate individual by name, although he 
is not a known officer, and neither 
he nor such individual is liable to 
an action for false imprisonment on 
the ground that the justice had no 
authority to direct the warrant to a 
private individual. Kelsey v. Parme- 
lee, 15 Conn. 260. To same effect 
Flack v. Ankeny, 1 Ill, 187. 

{f] Direction to constable, but 
service by individual.—Where a ju- 
dicial officer issued .a writ directed 
to a constable, but handed it to a 
private person who served it, such 
person, not having authority under 
it to make the arrest, is not pro- 
tected by it; neither are those who 
assist him at his request, nor is the 
justice who commits the arrested 
party, as he never acquired lawful 
jurisdiction over the accused. Die- 
trichs v. Shaw, 43 Ind, 175. 

[g] Direction altered after issu- 
ance.—A warrant is rendered illegal 
if the name of the person selected by 
the magistrate is erased without his 
consent and another name_ substi- 
tuted. Wells v. Jackson, 3 Munf. (17 
Va.) 458. ; 

Criminal process generally see 
Criminal Law § 529. 

57. Colo.—Harris v. McReynolds, 
10 Colo. A. 532, 51 P 1016. : 

Ga.—Blocker v. Clark, 126 Ga. 484, 
54 SE 1022, 7 LRANS 268, 8 Ann 
Cas 31. 
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him by deseription.®® It has been held that unless 
statutory provisions render it unnecessary, the war- 
rant should contain a statement that a complaint 
or oath has been filed,®® but other decisions hold 
that process is not void in its face because of the 


FALSE IMPRISONMENT 


X, 


want of such a recital, it being presumed that the 
magistrate acted in conformity to law until the con- 
trary appears.°® The process should also recite the 
substance of the charge or reason for commitment ;* 
although there is authority to the effect that at com- 


[§ 42 


Me.—Harwood v. Siphers, 70 Me, 
464, 

N. Y.—Griswold v. Sedgwick, 6 
Cow. 456. 


N. C.—Haskins v. Young, 19 N. C. 
527, 31 AmD 426; Mead v. Young, 19 
Ne GC. 521: 

Okl.—Holmes v. Le Fors, 36 Okl. 
U4) 4 a 217 Gl a oe 

Tex.—Newburn v. Durham, 10 Tex. 
Civ. As 655, 32 Sw 112. 

Va.—Wells v. Jackson, 3 Munf. (17 
Va.) 458. 

Eng.—Walley v. McConnell, 13 
Q. B. 908, 66 ECL 903, 116 Reprint 
1508; Money v. Leach, 3 Burr. 1742, 
97 Reprint 1075, W. Bl. 555, 96 Re- 
print 320; Finch v. Cocken, 2 C. M. 
& R. 196, 150 Reprint 85; Shadgett 
v. Clipson, 8 Hast 328, 103 Reprint 
368; Huckle v. Money, 2 Wils. C. P. 
205, 95 Reprint 768. 

But see Bailey v. Wiggins, 5 Del. 
462, 60 AmD 650 (where a warrant 
left the space for the name blank, 
and was filled in after arrest and was 
held a protection to the magistrate 
and officer executing it). 

“Process for the arrest of a person 
must so describe him that the offi- 
cer may know, and that the party 
whose liberty is threatened may 
know, whether he is bound to sub- 
mit.” Cooter v. Bronson, 67 Barb. 
(N. Y.) 444, 445. 

{a] Provision in the United 
States constitution. — The fourth 
amendment: of the United States con- 
stitution provides that “no warrants 
shall issue, but upon probable cause, 
Supported by oath or affirmation, and 
particularly describing the place to 
be searched, and the persons or 
things to be seized.’ See West v. 
Cabell, 153 U. S. 78, 87, 14 SCt 752, 
38 L. ed. 643. 

[b] General warrant to go out 
and arrest anyone whom officer finds 
violating the law is void. Holmes 
v. Le Fors, 36 Okl. 729, 129 P 718. 

[ec] Warrant directing arrest of 
publishers of a certain newspaper 
without naming the particular per- 
sons is a general warrant, and is 
illegal. Huckle v. Money, 2 Wils. 
C. P. 205, 95 Reprint 768. 

[d] A warrant directing the as- 
sociates of persons named to be ar- 
rested without mentioning the names 
of such associates is illegal and void 
as to them. Wells v. Jackson, 3 
Munf. (17 Va.) 458. 

[e] Warrant directing’ persons 
suspected of having stolen certain 
property to be arrested is illegal. 
Grumon vy. Raymond, 1 Conn. 40, 6 
AmD 200. 

{f{] Warrant directed against per- 
sons described by surnames, resi- 
dences, and occupations, without 
stating christian names see Wells 
v. Jackson, 3 Munf. (17 Va.) 458 
(where validity is questioned but 
point not decided). 

(g] Warrant omitting christian 
name, and with nothing else to iden- 
tify party intended, is void. Prell v. 
McDonald, 7 Kan. 426, 12 AmR 423, 

{h] Initials. — A warrant suffi- 
ciently describes the accused within 
the meaning of the fourth amend- 
ment to the United States constitu- 
tion, where the initial of his given 
name is in the warrant instead of his 
full given name; this is especially so 
where a man is commonly designated 
by such initial, answers to that 
name, and makes a practice of writ- 
ing his name that, way in ordinary 
business transactions. Cox v. Dur- 
ham, 128 Fed. 870, 63 CCA 3388. 

[i] Warrant directing John Doe 
and Richard Doe to be arrested does 


not justify arrest of Daniel W. 


Lowell, in absence of statute author- 


izing warrants under fictitious 
names. Gurnsey v. Lowell, 9 Wend. 
CN oY)! 13:97 

{i] Warrant for John Doe, “the 


person carrying off the cannon,” did 


not justify arrest of Levi Mead, al- 
though taken in the act of carrying 
off the cannon. Mead vy. Haws, 7 
Cow.) (NY), 332: 

[k] Warrant for “a person whose 
name is unknown but whose person 
is well known, of Vassalboro, in the 
county of Kennebec’ held not to 
justify arrest. Harwood y. Siphers, 
70 Me. 464, 466. 

[1] Alteration of warrant after 
issuance.—The subsequent alteration 
of the warrant cannot convert an un- 
lawful arrest into a lawful one. 
Harris v. McReynolds, 10 Colo. A, 
532, 51 P 1016. See also Holley v. 
Mix, 3 Wend. (N. Y.) 350, 354, 20 
AmD 702 (where 
warrant issued against John Doe, 
but altered by the magistrate who 
issued it after the accused had been 
brought before him and his correct 
name ascertained, it is said: “The 
warrant against John Doe did not 
authorize the arrest of any person 
other than John Doe. It was altered 
by inserting the name of the present 
plaintiff, and then it was a justifica- 
tion for all subsequent regular acts 
of all concerned in its execution’). 
But see Bailey v. Wiggins, 5 Del. 462, 
60 AmD 650 (where a warrant was 
held to be valid, although it was 
issued with a blank space for the 
name of the accused, and was filled 
up after the arrest). 

Criminal process generally 
Criminal Law §§ 539-541. 

58. Ga.—Blocker vy. Clark, 126 Ga. 
484, 54 SE 1022, 7 LRANS 268, 8 
AnnCas 31. 

4 eg ee oe v. Siphers, 70 Me. 
64. 
ay Y.—Warner v. Perry, 14 Hun 

Okl.—Holmes v. Le Fors, 36 Okl. 
C29, E29 G18. 

Eng.—Finch v. Cocken, 2 C. M. & 
R. 197, 150 Reprint 85. 

[a] Insufficient description. — A 
warrant describing the accused as 
“a person whose name is unknown 
but whose person is well known, of 
Vassalboro, in- the county of Ken- 
nebec” is too defective in substance 
to protect the officer serving it. 
Harwood v. Siphers, 70 Me. 464. 

[b] Arrest of person identified by 
description.—If the person arrested 
is identified in the warrant by de- 
Scription and not by name, the officer 
using due care in applying ‘the de- 
scription to the person, and in good 
faith arresting a person answering 
the description is not a trespasser in 
making the arrest; he may become 
so by holding person after receiv- 
ing information that such person is 
not the one intended to be arrested. 
Blocker y. Clark, 126 Ga. 484, 54°SE 
1022, 7 LRANS 268, 8 AnnCas 3], 

{c] Use of word alias without de- 
scription.—Although fictitious names 
may probably be used, yet descrip- 
tion should be added, and use of 
word “alias” without description is 
mere Surplusage. Scheer y. Keown, 
29 Wis. 586. 

59. Caudle v. Seymour, 1 Q. B. 
889, 41 ECL 825, 113 Reprint 1372. 

60. Lattin v. Smith, 1 M1. 361; 
Kingston v. Wallace, 25 N. B. 573. 

61. Ala.—Rhodes v. King, 52 Ala. 
272; Campbell v. Johnson, 5 Ala. A. 
518, 59 S 708. 

Conn.—Clyma v. Kennedy, 64 Conn. 


see 


in the case of a 


310, 29 A 539, 42 AmSR 194. 
Ga.—Michael v. Bacon, 5 Ga. A. 
331, 63 SE 228. 
Ill.— Flack v. Ankeny, 1 Ill. 187. 
Ind.—Poulk v. Slocum, 3 Blackf. 
421; Hiday v. Gilmore, 3 Blackf. 48. 
Me.—Gurney v. Tufts, 37 Me. 130, 
58 AmD 777. : 
Mich.—Larson v. Collins, 195 Mich. 


492, 162 NW 86; Haskins v. Ral- 
ston, 69 .Mich: 63, 57 NW 45, 13 
AmSR 376. 


N. Y.—Hewitt v. Newburger, 141 
N. Y. 538, 36 NE 593; Smith v. War- 
den, 4 Hun 787; Lewis\v. Rose, 6 
Lans. 206; Pratt v. Bogardus, 49 
Barb. 89; Payne v. Barnes, 5 Barb. 465; 
Blythe v. Tompkins, 2 AbbPr 468; 
Bradstreet v. Furgeson, 23 Wend. 
638; Stewart v. Hawley, 21 .Wend. 
552. ; ; 

Pa.—Kramer v. Lott, 50 Pa. 495, 
88 AmD 556; Baird v. Householder, 
32 Pa. 168; Williams v. Jones, 6 
Phila. 541. 

S. C—McConnell v. Kennedy, 29 
S. C..180, 7 SE 76. 

Utah.—Smith v. Clark, 37 Utah 
116, 106 P 6538, 26 LRANS 953, Ann 
Cas1912B 1366. 

W. Va.—Williamson v. Glen Alum 
Coal Co., 72 W. Va. 288, 78 SE 94. 

Wis.—Lueck vy. Heisler, 87 Wis. 
644, 58 NW 1101; Frazier v. Turner, 
76 Wis. 562, 45 NW 411. 

Eng.—Green v. Elgie, 5 Q. B.-99, 
48 ECL 99, 114 Reprint 1186 (holding 
that warrant to arrest for contempt 
merely referring to an order which 
contained no adjudication of con- 
tempt is void on its face). 

[a] Sufficient recital.—It is not 
necessary for a commitment to set 
forth the facts constituting the of- 
fense particularly, as in an. indict- 
ment or other criminal accusation to 
which the accused is to plead and 
upon which he is to be tried; a reci- 
tal clearly designating the offense of 
which the arrested party was ac- 
cused as being the offense declared 
by the statute is sufficient, although 
it did not set forth every ingredient 
of the statutory offense. Collins v. 
Brackett, 34 Minn. 339, 25 NW 708. 

[b] Offense unknown to law.—A 
Warrant commanding arrest for an 
offense unknown to law is void on 
its face. Smith v. Clark, 37 Utah 
116, 106 P 653, 26 LRANS 953, Ann 
Cas1912B 1366. To same effect 
Crumpton v. Newman, 12 Ala. £99, 
46 AmD 251; Kramer v. Lott, 50 Pa. 
495, 88 AmD 556; Baird v. House- 
holder, 32 Pa, 168; Gelzenleuchter v. 
Neimeyer, 64 Wis. 316, 25 NW 442, 
54 AmR 616, - 

[ce] Time and place, when and 
where crime was committed not be- 
ing stated in the warrant as re- 
quired by statutory provisions, and 
the warrant not being supported by 
oath, such warrant is void. Thorpe 
v. Wray, 68 Ga. 359. 

[d] Value of stolen property.— 
( A. warrant of arrest for larceny 
is void where both complaint and 
warrant fail to state that the article 
stolen had any value, the degree of 
punishment depending on the value. 
Frazier v. Turner, 76 Wis. 
NW 411. (2) A, warrant failing to 
state the value of the goods stolen 
is valid, because it comes within the 
common-law definition of larceny, to 
wit, the felonious taking and carrying 
away of personal property of com- 
plainant, although it may be insuffi- 
cient as a charge of grand larceny. 
Payne v. Barnes, 5 Barb. (N. Y.) 465. 

_le] Commitment for failure to 
give recognizance.—A mittimus in 
the usual form under the State prac- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 42-43] 


mon law the recital in a warrant of the substance of 
the charge was not essential,°2 while it was in a 
: The warrant is sufficient 
in this respect if it designates the offense either by 
name only or by words from which it may be in- 
ferred.°* Process of arrest usually contains a com- 
mand to make a return of the warrant and the offi- 
_process should 
doubtless be dated,°® and statutes ordinarily re- 
quire that a warrant of arrest should be signed by 
the court of officer issuing it;°? warrants not prop- 
erly signed have been held void.*8 


process of commitment.** 


cer’s doings thereunder.66 The 


PALSE IMPRISONMENT 


though there is 


requires it.7? 


[§ 43] (ce) 


It seems that 


at common law a seal was not necessary to the va- 


tice, complying substantially with 
the statute and setting forth the 
offense, the plea, and the order that 
accused give recognizance, is not 
fatally defective merely for failure 
to show that the commitment was 
for failure to give the recognizance. 
Douglass vy. Barber, 18 R. I. 459, 28 
A 805. 

Criminal process generally 
Criminal Law §§ 542-546. 

62. Smith v. Warden, 4 Hun 
(N. Y.) 787; Payne v. Barnes, 5 Barb. 
CN. Y.) 465; Blythe v. Tompkins, 2 
AbbPr (N. Y.) 468. 

63. Hicay v. Gilmore, 3 Blackf. 
(ind.) 48. But see Stewart v. Haw- 
ley, 21 Wend. (N. Y.) 552 (where it 
is. said that a common-law recital 
of offense in, the warrant was not 
essential, and that in the mittimus, 
where it was required, the omission 
did not render the mittimus void). 

64. Ala.—Adams v. Coe, 123 Ala. 
664, 26 S 652; Crosby v. Hawthorn, 
25 Ala. 221. 

Ill. Gay v. DeWerff, 17 Ill. A. 417, 
FF i baecaaeia v. McNamara, 49 Ind. 

Mich.—Haskins v. Ralston, 69 
Mich. 63, 57 NW 45, 13 AmSR 876. 


see 


N. Y.—Lewis v. Rose, 6 Lans. 206; 
Pratt v. Bogardus, 49 Barb. 89; 
Payne-v. Barnes, 5 Barb. 465. 

“In preliminary proceedings of 


this nature, which are usually had 
before justices of the peace, techni- 
cai accuracy cannot be expected, and 
is not required. It is sufficient, if, 
giving to the language employed its 
ordinary signification, the court may 
gather from it, that an _ offense 
against the criminal law has been 
committed or attempted.” Per Chil- 
ton, C. J., in Crosby v. Hawthorn, 25 
Ala. 221 - 

{a] Mlustration.—A warrant re- 

citing that the accused was guilty 
of ‘the offense of breaking into the 
store house of .. .” isnot invalid on 
its face by the absence of an alle- 
gation of intent to steal. Adams v. 
Coe, 123 Ala. 664, 26 S 652. 
' [b] Warrent void on face.—A 
warrant attempting to charge the 
obtaining of goods on false pre- 
tenses, which shows that complain- 
ant knew at the time of the falsity 
of the pretense, is bad on its face. 
Lueck v. Heisler, 87 Wis. 644, 58 NW 
1101. ' 

65. Tubbs v. Tukey, 3 Cush. 
(Mass.) 438, 50 AmD .744; Messman 
v. Ihlenfeldt, 89 Wis. 585, 62 NW 
522. 

fa] Return before another jus- 
tice.—Where a statute provides that 
a warrant may be returnable before 
the justice issuing it, or some other 
justice of the same county, a war- 
rant containing such a direction is 
valid. Messman vy. Ihlenfeldt, 89 
Wis. 585, 62 NW 522. 

[b] Returnable before justice not 
having jurisdiction.—A justice of the 
peace who issued a warrant return- 
able before himself for an offense 
committed in another town and not 
triable before him was held liable. 
Wills v. Whittier, 45 Me. 544; tson 
vy. Packer, 7 Cush. (Mass.) 562; Mc- 
Carg v. Burr, 106 App. Div. 275, 94 
NYS 675 [aff 186 N. Y. 467, 79 NE 


716]. 

{c] Time of return.—A magis- 
trate who issued a warrant on Sat- 
urday directing that the accused be 
committed for examination until 
Monday, and not directing him to be 
brought up forthwith as required by 
statute, was held liable. Pratt v. 
Hill, 16 Barb. (N. Y.) 308. 

[d] Place of return.—Where a 
warrant was in all respects regular 
except that it was made returnable 
before the proper court but at a 
place where the court could not 
legally sit, the words descriptive of 
the place for the return were re- 
garded aS mere surplusage, not in- 
validating the warrant. Pell City 
Mfg. Co. v. Swearingen, 156 Ala. 397, 
47 S 272. 

Liability for failure to make re- 
turn see infra § 64, 

66. Ahlrichs v. Rollo, 200 Ala. 
215 SUES (3.7: 

[a] Clerical error in date.—Where 
a warrant dated April 2, refers to 
a complaint under oath, which com- 
plaint was verified May 2, there is 
sufficient evidence that the com- 
plaint preceded the issuance of the 
warrant, the prior dating being evi- 
dently a clerical error. Donahoe v. 
Shed, 8 Metc. (Mass.) 326. 

Criminal process generally 
Criminal Law § 546. 

67. See statutory provisions. 

68. Reach v. Quinn, 159 Ala. 340, 
48 S 540; Oates v. Bullock, 136 Ala. 
537, 33 S 835, 96 AmSR 38; Whitman 
v. Branstrom, 202 Mich, 457, 168 NW 
432; Davis v. Sanders, 40 S. C. 507, 
19 SE 138; Bonesteel v. Bonesteel, 28 
Wis. 245. See also Abbott v. Booth, 
51 Barb. (N. Y.) 546 (stating statu- 
tory requirements). 

[a] Inadvertent neglect to sign 
warrant.—A warrant which a justice 
inadvertently neglected to sign or 
date was not a protection to tke offi- 
eers who served it, although the 
name of the justice appeared in the 
body and was indorsed on the back 
thereof. Davis v. Sanders, 40 S. C. 
507, 19 SE 138. 

[b] Signature without official ti- 
tle-—Where a justice of the peace 
signed his name but did not affix any 
official character or initials of officer, 
and his official position nowhere ap- 
peared in the warrant, such war- 
rant was held to be void. Reach v. 
Quinn, 159 Ala, 340, 48 S 540. 

{c] Signature by judge, and not 
by court.—A writ issued pursuant to 
a statute was held void because it 
was signed by a judge, and not by 
the court as the statute required. 
Whitman v. Branstrom, 202 Mich. 
457, 168 NW 4382. 

[d] Signature by the clerk of 
court has been held — sufficient. 
O’Brien v. Cleveland, 4 Oh. Dec. (Re- 
print) 189, 1 ClevLRep 100. 


see 


Criminal process generally see 
Criminal Law § 547. 

69. Millett v. Baker, 42 
(N. Y.) 215 (reviewing many au- 
thorities). 

Criminal process generally see 
Criminal Law § 548. 

70. Welch vy. Scott, 27 N. C. 72. 

71. See statutory provisions; and 


Millett v. Baker, 42 Barb. (N. Y.) 
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; lidity of a warrant, even in criminal cases,®® al- 


contrary authority.7° But in par- 


ticular instances a statute may require that the 
warrant be under seal,’* and, by the weight of au- 
thority, it is not now essential unless a statute 


Persons Protected. The defense 


that the arrest or detention was pursuant to valid 
process is available to the party procuring its 
issuance,’ the judicial officer issuing it,* even 
if he acts maliciously,”> and also to the offi- 
cer to whom it is addressed,’ and those who assist 


ae: Bonesteel v. Bonesteel, 28 Wis. 


72. Millett v. Baker, 42 Barb. 
CONEY. io 
73. U. S.—Whitten v. Bennett, 86 


Fed. 405, 30 CCA 140. 
_ Ala.—Pell City Mfg. Co. v. Swear- 
Ingen, 156 Ala. 397, 47 S 272. 

Ark.—Floyd v. State, 12 Ark. 43, 
44 AmD 250. 

Cal.—Stubbs v. Abercrombie, (A.) 
183 P 458. 

Ga.—Gordon v. West, 129 Ga. 532, 
59 SE 232, 183 LRANS 549. 

Ky.—Roberts v. Thomas, 135 Ky. 
63, 121 SW 961, 21 AnnCas 456. 
diy ee Counal v. Ward, 106 Mass. 

Mich.—Tryon v. Pingree, 112 Mich. 
338, 70 NW 905, 67 AmSR 398, 37 
LRA 222. , 

Mo.—McCaskey v. Garrett, 91 Mo. 
Ay 364. 

N. J.—Grove v. Van Duyn, 44 N. J, 
L. 654, 48 AmR 412. ; 

N. Y.—Greene vy. Fankhauser, 137 
App. Div. 124, 121 NYS 1004; Kraus- 
kopf v. Tallman, 38 App. Div. 273, 56 
NYS 967 [aff 170 N. Y. 561 mem, 62 
NE 1096 mem]. 

Pa.—Herr y. Lollar, 110 A 742; Me- 
Elhattan v. Kane, 7 Pa. Co. 313. 

S. C.—Barfield v. Coker, 73 S. @. 
181, 53. SE 170. 

N. B.—McDonough vy. 
Pub,,,Co;;.. 39, IN; iB. 515; 

N. S.—Sam Chak v. Campbell, 44 
N. S. 25; Orwitz v. McKay, 31 N.S. 
ay McKenzie v. Jackson, 31 N. S. 


Tah wala ion v. Wilson, 25 Ont. 


74. Stubbs v. Abercrombie, (Cal. 
A.) 183 P 458; Gardner v. Couch, 137 
Mich. 358, 100 NW 673, 101 NW 802, 
109 AmSR 684; Robertson v. Hale, 
68 N. H. 538, 44 A 695; Marks v. 
Townsend, 97 N. Y. 590. 

75. Gordon v. Nye County Fifth 
Judicial Dist. Ct., 36 Nev. 1, 131 P 
134, 44 LRANS 1078. 

76. U. S.—Erskine v. Hohnback, 
14 Wall. 613, 20 L. ed. 745; Palmer 
v. Allen, 7 Cranch 550, 3 L. ed. 436; 
Whittan v. Bennett, 77 Fed. 271 [aff 


Telegraph 


86 Fed. 405, 30 CCA 140]; Barnes 
v. Viall, 6 Fed. 661. 
Ala.—Ferguson v. Starkey, 192 


Ala. 471, 68 S 348; Emerson y. Lowe 
Mfe. Co., 159 Ala. 350, 49 S 69. 

Ark.—Trammell v. Russellville, 34 
Ark. 105, 36 AmR 1; Floyd v. State, 
12 Ark. 438, 44 AmD 250. 


Cal.—Stubbs v. Abercrombie, (A.) 
183 P 458. 
Conn.—Neth v. Crofut, 30 Conn. 


580. 


Ga.—Joiner v. Ocean SS. Co., 86 
Ga. 238, 12 SE 361. 

Ill.—Resler v. Peats, 86 Ill. 275; 
Davis v. Wilson, 65 Ill. 525. 

Ind.—Goodwine v. Stephens, 63 


Ind. 112. 
Ky.—Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRA1915E 172; Mad- 


Barb. | den v. Meehan, 153 Ky. 648, 156 SW 


116; Johnson v. Collins, 89 SW 253, 
28 KyL 3875; Clay v. Caperton, 1 T. B. 
Mon. 10, 15 AmD 77. 

Me.—Nowell v. Tripp, 61 Me. 426, 
14 AmR 572; Chase v. Fish, 16 Me. 


132. 
102 


Mass.—Bergin v. Hayward, 
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- him,.?? But possession of a valid warrant does not jus- 
tify one not therein authorized to make the arrest.78 
An officer who justifies his acts by virtue of his office 
must be an officer de jure.*® When it is sought 
to impose liability on a party because of alleged 
defects in the form of the process, defects which 
are of such a nature that the process is regarded 
merely as irregular and not as void do not prevent 
the process from being a protection to the party 
procuring it,S° the judicial officer issuing it,’? and 
the officer executing it.52 But where the defects 
are such that the process is regarded as void on 
its face, it may or may not be a protection depend- 
ing on the character of the party sued and the 
circumstances under which he acted.83 
Participation in execution. Parties who procure 
legal process are not accountable for an unlawful 
manner of executing it by the officer,’ or because 
without participation therein by them the execution 
of the process is intrusted to an unauthorized per- 


FALSE IMPRISONMENT 


[S$ 43-44 


by participating in, assisting, commanding, or ad- 
vising improper conduct.** If, however, the person 
executing the process is the agent of the party in- 
stigating the arrest, such party may be liable for 
the unlawful acts of his agent.§? ; 

[§ 44] (2) Void, Erroneous, or Irregular 
Process 88—(a) Definitions and Distinctions. While 
the courts ordinarily distinguish between void and 
voidable process in determining liability for false 
imprisonment ®® there is, however, some apparent 
confusion in the decisions as to the use of’ the 
terms.°° Void process has been defined to be such 
as the court has no power to award, or has not 
acquired jurisdiction to issue in the particular ease, 
or which does not in some material respect comply 
in form with the legal requisites of such process, 
or which loses its vitality in consequence of non- 
compliance with a condition subsequent, obedience 
to which is rendered essential.°1 It is not neces- 
sary to set aside void process before starting suit 


son,®> but may render themselves 


Mass. 414; Wilmarth v. Burt, 7 Mete. 
257; Sturbridge v. Winslow, 21 Pick. 
83. 


Mich.—Tryon v. Pingree, 112 Mich. 
338, 70 NW 905, 67 AmSR 398, 37 
LRA 222. 

Mo.—Wehmeyer v. Mulvihill, 150 
Mo. A. 197, 130 SW 681. 

N. H.—Keniston v. Little, 30 N. H. 
318, 64 AmD 297. 

N. Y.—Marx v. Townsend, 97 N. Y. 
590; Welsh v. Cochran, 63 N. Y. 181, 
20 AmR 519; Hill v. Haynes, 54 N. Y. 
153; Landt v. Hilts, 19 Barb. 283; 
Kreiser v. Schofield, 10 Misc. 350, 31 
NYS 238; Deyo v. Van Valkenburg, 5 
Hill 242; Savacool v. Boughton, 5 
Wend. 170, 21 AmD 181. 

Pa.—Herr v. Lollar, 110 A 742; Al- 
lison v. Rheam, 3 Serg. & R. 139, 
8 AmD 644. 
eae ron v. Nelson, 2 Utah 

Eng.—Tarlton v. Fisher, 2 Dougl. 
671, 99 Reprint 426; Belk v. Broad- 
bent, 3 T. R. 188, 100 Reprint 522. 
And see Henderson vy. Preston, 21 
Q. B. D. 362 [aff 59 L. T. Rep. N. S. 
334] (a governor of a prison -pro- 
tected by a warrant regular on its 
face). 

77. Dehm v. Heiman, 56 Conn. 320, 
15 A 741, 1 LRA 374; Maguire v. 
Hughes, 13 La. Ann. 281; Henry v. 
Lowell, 16 Barb. (N. Y.) 268; Hooker 
v. Smith, 19 Vt. 151, 47 AmD 679. 

[a] Wrong person arrested.—DPvi- 
dence that some of defendants had 
been summoned by the constable to 
assist in executing the process has 
been held -inadmissible, where the 

' process was a warrant to arrest A, 
and it was executed by arresting B. 
Barnette’ v. Hicks, 6 Tex. 352. 
Contra McMahan vy. Green, 34 Vt. 69, 
80 AmD 665 (holding that persons 
ealled on to .assist were protected, 
although the officer was arresting a 
person with a different name). 

78. American Express Co. v. Pat- 
terson, 73° Ind. 430; Wells v. Jack- 
son, 3 Munf. (17 Va.) 458. 

79. Pooler v. Reed, 73 Me. 129. 

80. Shull v. Boyd, 251 Mo. 452, 
158 SW 313; Jones v. Foster, 43 App. 
Div. 33, 59 NYS 738; Dresser v. Van 
Pelt, 13 N. Y. Super. 687, 15 HowPr 
19; Crawford v. Satchwell, Str. 1218, 
93 Reprint 1141. 

81. Cooper v. Adams, 2 Blackf. 
(ind.) 294; Jones v. Foster, 43 App. 
Div, 33,. 59: NYS 738. 

82.. U. S.—O’Halloran v. McGuirk, 
167 Fed. 498, 93 CCA 129. 

Ind.—Goodwine v. Stephens, 63 Ind. 
112; Johnston v. Vanamringe, 5 
Blackf. 311; Cooper v. Adams, 2 
Blackf. 294. 

Me.—Hlsemore v. Longfellow, 76 


joint trespassers 


Me. 128. 

Mass.—Trull v. Howland, 10 Cush. 
109, 57 AmD 82; Smith v. Bowker, 
1 Mass. 76. 

Mich.—Brown v. Hadwin, 182 Mich. 
491, 148 NW 693. 

N. Y.—Jones v. Foster, 438 App. 
Div. 33, 59 NYS 738. 

Pa.—Hecker v. Jarret, 3 Binn. 404. 

83. As to liability of: 
Complainants see infra §§ 45-47. 
Executive officers see infra § 49. 
Judicial officers see infra §§ 98-106. 
Plaintiffs in civil suits see infra § 46. 

84. Ind—kKreger v. Osborn, 7 
Blackf, 74. 

N. Y.—Gearon, v. Savings Bank, 50 
N. Y. Super. 264, 6 NYCivProc 207; 
Hunter y. Burtis, 10 Wend. 358. 

Or.—Neimitz v. Conrad, 22 Or. 164, 
29 P. 5648. 

S. C.—Stone v. Chambers, 32 S. C. 
L. 117 


Vt.—MeMullin v. Erwin, 69 Vt. 338, 
388 A 62. 
oe B.—Maddox v. Murphy, 27 N. B. 

[a]. Sunday arrest.— Where, al- 
though an officer made an arrest on 
Sunday, it did not appear that it was 
made by the direction or with the 
knowledge of the parties obtaining 
the process, such parties cannot be 
held responsible for the manner in 
which the officer executed the proc- 
ess. Neimitz v. Conrad, 22 Or. 164, 
29 P 548: 

[b] Arrest after return day.—The 
party obtaining civil process is not 
responsible for the wrongful act of 
the officer in changing the date of 
the return day, and executing it after 
its lawful return day; this is so, 
although the party proceeded with 
the suit after knowledge of the offi- 


cer’s wrongful act. MeMullin  v. 
Hrwins 169) Vit. sos. os, cal Goes 
85. McConnell v. Kennedy, 29 S.C. 


180, 7 SE 76. 

Who may execute process: 
Civil arrest see Arrest § 218. 
Criminal arrest see Arrest §§ 310-— 


312. 
Tll.— Pinkerton v. Gilbert, 22 
Til. A. 568. 2 . 
ha ee oe v. Osborn, 7 Blackf, 
Kan.—Hynes v. Jungren, 8 Kan. 


391. 

Mich.—Linnen v. Banfield, 114 
Mich. 93, 72 NW 1. 
Ae, H.—Gibbs v. Randlett, 58 N. H. 

N. Y.—Adams v. Freeman, 9 Johns, 
a ie 

Oh.—Drinkwater v. Jones, 13 Oh. 
Cir: (CHEa489% : 

S. C.—Stone v. Chambers, 32 S. C. 
nS sooel ia bg 
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for false imprisonment. 


Ont.—Jones vy. Grace, 17 Ont. 681. 

[a] Adopting the act of the con- 
stable in arresting the accused, by 
appearing before the judge and op- 
posing his discharge, may make the 
judicial officer who issued the war- 
rant liable if the arrest was illegal, 
whereas merely issuing the warrant 


might not. McGilvery v. Gault, 19 
NB Zeta 
[b] Arrest after return day.—A 


party procuring process is not liable 
for the act of the sheriff in arrest- 
ing the debtor after the return day 
of the process unless it affirmatively 
appears that the sheriff acted un- 
der his orders when he committed 
the trespass. Adams v. Freeman, 9 
Johns: CN. Y.)> 117. 

[ec] Directing officer to refuse 
proper bail.—Where defendant was 
present when bail was offered, and 
directed him to refuse it, he was held 
yee Gibbs v. Randlett, 58 N. H. 


[ad] Pointing out wrong person.— 
A complainant who went with con- 
stable and pointed out the wrong 
person as the one to be arrested is 


liable. Drinkwater v. Jones, 13 Oh. 
Cir. Ct. 489. 
87. Stone v. Chambers, 32 S. Gc. 


L. 117; Fanjoy v. Portland, 29 N. B. 24. 

{a] Dlustration.—Where defend- 
ant sued out a writ in debt against 
plaintiff and had it executed by a 
special deputy, it was held that de- 
fendant was liable in trespass for 
false imprisonment if the deputy 
was not appointed by the sheriff but 
acted as defendant’s agent. Stone v. 
Chambers, 32 S. Cc. L. 117. ; 

88. Liability of judicial officer in 
raion process void on face see infra 


89. Brinkman y. Drolesbaugh, 97 
ae ee 171, 119 NE 451, LRA1918F 
90. Brinkman y, Drolesbaugh, 97 
PAD 171, 119 NE 451, LRA1918F 

91. Bryan v. Congdon, 86 Fed. 221, 
29 CCA 670; Fischer v. Langbein, 103 
N. Y. 84, 8 NE 251; Brinkman v, 
Drolesbaugh, 97 Oh, St. 171, 119 NE 
451, LRA1918F 11382. ; 

92. Fischer v. Langbein, 103 N, Y. ° 
84, 8 NE 251; Marks v. Townsend, 97 
N. Y. 590; Worden v. Davis, 123 App. 
Div. 193, 108 NYS 221; Bergman.-v. 
Noble, 45 Hun (N. Y.) 138; -Hall vi . 
Munger, 5 Lans. (N. Y.) 100; Stanton 
v. Schell, 5 N. Y. Super. 323: Searll 
v. McCracken, 16 HowPr (N. Y,) 262; 
Griswold v. Sedgwick, 6 Cow. (N. Ys) 
456; Neimitz v. Conrad, 22 Or. 164, 
29 P 548; Parsons v.-Lloyd, W. BI. 
845, 96 Reprint 498, 3 Wils. G P, 


341, 95 Reprint 1089, d 
Tv. 4 


§§ 44-45] 


_ Erroneous process. Erroneous process usually 
signifies process issued because of the mistake or 
error of the court in a proceeding properly brought 
before it.°* It is a protection for acts done under 
it while it was in force, even after it has been 
set aside.% 

Irregular process. Irregular process has been 
broadly defined to be such as the court has general 
Jurisdiction to issue but which is unauthorized in 
the particular case by reason of the existence or 
nonexistence of some fact or circumstance render- 
ing it improper in the given case.®%> The term has 
also been used in a narrower sense to mean process 
in obtaining which the party has proceeded without 
taking the steps required by law.°* In the latter 
sense the distinction from erroneous process lies in 
the fact that in the case of an arrest under irregu- 
lar process the party is responsible for irregularity, 
and in the case of an arrest under erroneous process 
the court is responsible.®? Irregular process is a 


FALSE IMPRISONMENT 


[25C. J.] 


rested party can sue for false imprisonment it is 
usually necessary to have the irregular process va- 
cated by the court,®® although in cases where the 
process is issued as a matter of course or minis- 
terially, it seems that it may not be necessary to 
have it set aside.1 When set aside it is not a pro- 
tection to the party who procured it, even for acts 
done under it while in force,? although it protects 
the officer serving it.? The court may, however, in 
setting process aside for irregularity make it a 
part of its terms that the arrested party shall 
bring no action.* 

[§ 45] (b) Liability of Parties—aa. Complain- 
ants in Criminal and Civil Cases—(aa) Criminal 
Cases. The general rule is that one who merely 
makes a complaint or lays facts before a judicial 
officer in a matter over which the officer has gen- 
eral jurisdiction is not liable for an arrest or 
detention under process issued by the officer, al- 
though its issuance was erroneous in the particular 
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protection until set aside.°8 


93. Johnson v. Morton, 94 Mich. 
1, §3 NW 816; Fischer vy. Langbein, 
103 N. Y¥. 84, 8 NE 251; Coleman vy. 
Brown, 126 App. Div. 44, 110 NYS 
701; Hall v. Munger, 5 Lans. (N. Y.) 
100; Simpson vy. Hornbeck, 3 Lans. 
ms Y.) 53; Orwitz v. McKay, 31 N. S. 


94. U. S.—Bryan v. Congdon, 86 
Fed. 221, 29 CCA 670. 

Me.—Winchester v, Everett, 80 Me. 
son 15 A 596, 6 AmSR 228, 1 LRA 


N. Y.—Hall v. Murger, 5 Lans. 100; 
Simpson vy. Hombeck, 3 Lans. 53. 
- C—McHugh vy. Pundt, 17 S. CG. 
L. 441. 

Iing.—Philips v. Biron, Str. 509, 93 
Reprint 667; Parsons vy. Lloyd, W. 
Bl. 845, 96 Reprint 498, 3 Wils. C. P. 
341, 95 Reprint 1089. 

N. S.—Orwitz v. McKay, 31 N. S. 


243. 

95. Bryan v. Congdon, 86 Fed. 
221, 29 CCA 670; Winchester v. 
Everett, 80 Me. 535, 15 A 596, 6 


AmSR 228, 1 LRA 425; Fischer v. 
Langbein, 103 N. Y. 84, 8 NE 251. 

[a] Irregularity is the want of 
adherence to some prescribed rule 
or mode of proceeding; and it con- 
sists either in omitting to do some- 
thing that’ is necessary for the due 
and orderly conducting of a suit, or 
in doing it in an unseasonable time 
or improper manner. Hall v. Mun- 
ger, 5 Lans. (N. Y.) 100. 

96. Marks v. Townsend, 97 N. Y. 
590; Hall v. Munger, 5 Lans. (N. Y.) 
100; Simpson v. Hornbeck, 3 Lans. 
(N: Y.) 538; Allison v. Rheam, 3 Serge, 
& R. (Pa.) 139, 8 AmD 644; Williams 
v. Smith, 14 C. B. N.S. 596, 108 ECL 
596, 143 Reprint 579. 

97. Simpson v. Hornbeck, 3 Lans. 
(N. Y.) 53; Philips v. Biron, Str. 509, 
98 Reprint 667; Orwitz v. McKay, 31 
N? Sv 243. 

98. Me,—Winchester v. Everett, 
80 Me. 535, 15 A 596, 6 AmSR 228, 1 
LRA 425, 

N. Y.—Hall v. Munger, 5 Lans. 
100; Deyo vy. Van Valkenburgh, 5 Hill 
242; Chapman v. Dyett, 11 Wend. 31, 
25 AmD 598; Reynolds v. Corp, 3‘Cai. 
267. 

Oh.—Pickard v. Bills, Wright 344. 

Or.—Neimitz v. Conrad, 22 Or. 164, 
29 P 548. ; 

Va.—Moore v. Chapman, 3 Hen. & 
M. (13 Va.) 260. 

Eng.—Prentice v. Harrison, 4 Q. B. 
852, 45 ECL 852, 114 Reprint 1118; 
Blanchenay v. Burt, 4 Q. B. 707, 
45 BCL 707, 114 Reprint 1064; Cod- 
rington v. Lloyd, 8 A. & E. 449, 35 
' ECL 676, 112 Reprint 909. 

99, Fischer v. Langbein, 103 N. Y. 
84, 8 NE 251; Marks v. Townsend, 
97 N. Y. 590; Miller v. Adams, 7 
Lans. 681 [aff 52 N. Y.. 409]; Simp-. 


And before the ar- 


son v. Hornbeck, 3 ans. (N. Y.) 
53; Searll v. McCracken, 16 HowPr 

(N. Y.) 262; Deyo v. Van Valken- 
burgh, 5 Hill (N. Y.) 242; Reynolds 
v. Corp, 3 Cai. (N. Y.) 267; Prentice 
v. Harrison, 4 Q.. B. 852, 45 ECL 852, 
114 Reprint 1118. 

{a] The reason for the rule is 
that the judgment of the court can- 
not be impeached collaterally. 
Barnes vy. Viall, 6 Fed. 661. 

[b] Process should be vacated for 
irregularity.—The arrested party 
must show that the process was va- 
cated for irregularity and not for 
error. Prentice v. Harrison, 4 Q. B. 
852, 45 ECL 852, 114 Reprint 1118. 

1. Barnes v. Viall, 6 Fed. 661. 

2. U. S.—Bryan v. Congdon, 86 
Fed. 221, 29 CCA 670. 

Me.—Winchester v. Everett, 80 Me. 
Bae. 15 A 596, 6 AmSR 228, 1 LRA 
425. 

N. Y.—Fischer v. Langbein, 103 
N. Y. 84, 8 NE 251; Hall v. Munger, 
5 Lans. 100; Simpson v. Hornbeck, 
3 Lans. 53; Chapman y. Dyett, 11 
Wend. 31, 25 AmD 598. i 

Pa.—Allison v. Rheam, 3 Serg. & 
R. 139, 8 AmD 644. 

Va.—Parsons v. Harper, 16 Gratt. 
(57 Va.) 64. 

Eng.—Codrington v. Lloyd, 8 A. & 
E. 449, 35 ECL 676, 112 Reprint 909; 
Williams v. Smith, 14 C. B. N.S. 
596, 108 ECU 596, 143 Reprint 579; 
Philips v. Biron, Str. 509, 98 Reprint 
667 


N. S.—Orwitz v. McKay, 31 N. S. 
243, F 

3. Hall v.,Munger, 5 Lans. (N. Y.) 
100. 

4, Riddell vy. Pakeman, 2 C. M. & 
R. 30, 150 Reprint 13. 

5. U. S.—Bohri. v. Barnett, 144 
Fed. 389, 75 CCA 327; Teal v. Fis- 
sel, 28 Fed. 351. 

Ark.—MclIntosh y. Bullard, 95 Ark. 
227, 129 SW. 85. j 

Cal.—Donati v. Righetti, 9 Cal. A. 
45, 97 P1128. 

Hawaii.—Gomez v. Whitney, 21 
Hawaii 539. 

Tll—Mexican Cent, R. Co, v. Gehr, 
66 Ill. A. 178. 

Ind.—Goodwine v. Stephens, 63 
Ind. 112; Carey v. Sheets, 60 Ind, 17. 

Me.—Rush v. Buckley, 100 Me. 322, 
61 A 774, 70 LRA 464, 4 AnnCas 318. 

Mass.—Langford v. Boston, etc., R. 
Co., 144 Mass. 431, 11 NE 697. i 

Mich.—Love v. Halladay, 139 Mich. 
575, 102 NW 1027; Doty v. Hurd, 124 
Mich. 671, 83 NW 682; Linnen vy. 
Banfield, 114 Mich. 938, 72 NW 1; 
Schultz v. Huebner, 108 Mich. 274, 66 
NW 57; Barker v. Anderson, 81 Mich. 
508, 45 NW 1108; Thurston v. Wright, 
77 Mich. 96, 43 NW _ 860; Love_v. 
Wood, 55 Mich. 451, 21 NW 887; Hill 
v. Taylor, 50 Mich. 549, 15 NW 899; 


case,° in the absence of any further action upon 


Wheaton v. Beecher, 49 Mich. 348, 
18 NW 769;.Murphy v. Walters, 34 
Mich. 180. 

Minn.—Gifford v. Wiggins, 50 
Minn. 401, 52 NW 904, 18 LRA 356, 

Mo.—Beger v: Langenberg, 97 Mo. 
390, 11 SW 223, 10 AmSR_ 322; 
Brueckner y. Frederick, 109 Mo. A. 
614, 88 SW 775; McCaskey v. Gar- 
rett, 91 Mo, A. 354. 

N. J.—Kendel v. Guterl, 84 N. J. 
L. 533, 87 A 84; Grove v. Van Duyn, 
44. N. J. L. 654, 438 AmR 412.* 

N. ‘Y.—Smith v. Bell, ete.’ Fay. 
Co., 127 App, Div. 278, 111 NYS 202; 
Gilbert v. Satterlee, 101 App. Div. 
313, 91 NYS 960; Whitney v. Hanse, 
36 App. Div. 420, 55 NYS 375; Von 
Latham v. Libby, 38 Barb. 339; Sip- 
pell v. Salmowitz, 58 Misc. 48, 110 


Wat aoe a v. Kane, 7 Pa. Co. 

S. C.—Whaley v. Lawton, 62 S. C. 
91, 40 SE 128, 56 LRA 649. 

S. D.—Smith v. Jones, 16 S: D. 337, 
92 NW 1084. 

Utah.—Smith v. Clark, 387 Utah 
116, 106 P 6538, 26 LRANS 953, Ann 
Cas1912B 1366; Marks v. Sullivan, 9 
Utah 12, 33 P 224. 

W. Va.—Finney v. Zingale, 82 W. 
Va. 422, 95 SE 1046, LRA1918F 1130. 

Wis.—Gelzenleuchter v. Niemeyer, 
ay Wis. 316, 25 NW 442, 54 AmR 
16. : 

Eng.—Cooper v. Harding, 7 Q. B. 
928, 538 ECL 928, 115’ Reprint 737; 
Brown v. Chapman, 6'C. B. 365, 60 
ECL 365, ‘136 Reprint, 1292; West v. 
Smallwood,"3 M.'& W. 418,'150' Re- 
print 1208. se 

N. B.—Kingston v. Wallace, 25 
N. B. 573; Brown v. Moore, 15 N. B. 
407; Craig v. Giberson, 7 N. B. 207. 

. S.—Johnston vy. Robertson, 42 
N. SS. 84; McKenzie v. Jackson, 
SUN, Sun 00. 

Ont.—Anderson v. Wilson; 25 Ont. 
91; McKinley v. Munsie, 15 U. Cc. 
CoB. 230; Smith ve Hvans, 139U. 76! 
Gale. 60. 

“Where a magistrate has a general 
jurisdiction over the subject matter, 
and a party comes*before him and 
prefers a complaint, upon which the 
magistrate makes a mistake in think- 
ing it a case within his authority, 
and grants a warrant which is not 
justifiable in point of law, the party 
complaining is not liable as a. tres- 
passer, but the only remedy against 
him is by an action upon the case, 
if he has acted maliciously.” Per 
Lord Abinger, C. B., in) West v. 
Smallwood, 3 M. & W. 418, 420, 150 
Reprint 1208. 

[a] Reason for the rule.—‘This 
exemption is founded on public pol- 
icy ... that persons may be induced 
freely to resort: to the courts and 
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his part constituting a participation in the arrest 
He is protected because he has set 
a judicial officer in motion,’ and what that officer 
does, acting on his own responsibility, is not to 
Complainant is not 
to be held liable if the proceedings taken by the 
judicial officer contain defects or omissions;® or if 
the magistrate unlawfully directs arrest without 
The rule is otherwise, however, where 
complainant secures the issuance of process by a 
judicial officer who is entirely without jurisdiction. 
For instance, where the class of persons by whom 
complaint may be made is restricted by statutory 
provisions, the complaint of one who is not a mem- 
ber of such restricted class does not confer juris- 
diction on the magistrate and the warrant does 


or detention.® 


be charged to complainant.® 


warrant,?° 


judicial officers for the enforcement 
of their rights and the, remedy for 
their grievances without the risk of 
undue punishment for their own 
ignorance of the law, or for the 
errors of courts and judicial offi- 
cers.” Dougherty v.: Snyder, 97 Mo. 
A. 495, 500, 71 SW 463. To same 
effect Winchester v. Everett, 80 Me. 
535, 15 A 596, 6 AmSR 228, 1 LRA 
425; Marks v. Townsend, 97 N. Y. 
a0; Smithv. Clark, 37,, Utah: 116; 
106 P 653, 26 LRANS 953, AnnCas 
1912B 1366. 

[b] A witness who draws an in- 
formation on advice of counsel on 
which a justice draws a warrant, and 
takes no other part, is not respon- 
sible. Teal v. Fissel, 28 Fed. 351. 

{c] Stating facts to county attor- 
ney.—Where a complainant merely 
stated the facts to the county prose- 
cut.ng attorney, who advised that 
the accused was liable to arrest and 
thereupon drew and had complainant 
sign the complaint and presented it 
to the justice, he is not liable. Mur- 
phy v. Walters, 34 Mich. 180. 

[d] The rule of regular official 
action will be applied to magistrates’ 


courts. Love v. Wood, 55 Mich. 451, 
21 NW 887. 
fe] In Georgia, under the con- 


struction of the statute regulating 
liability for false imprisonment, it 
was held that if the warrant was 
defective in form and void for want 
of jurisdiction, the party procuring 
it was liable if he acted in bad faith. 
Thorne v. Wray, 68 Ga. 359. 


6. Effect of participation see 
infra text and note 27. 
7. Mexican Cent. R. Co. ¥. Gehr, 


66 Ill. A. 173; Bryan v. Stewart, 123 
N. C. 92, 131 SE 286. 

8. Gomez v. Whitney, 21 Hawaii 
539; Kendel v. Guterl, 84 N. J. L. 
533, 87 A 84; Andrews v. Marris, 1 
Q. B. 3, 41 ECL 409, 113 Reprint 
1030; Smith v. Evans, 13 U. C. Cc. P. 
0 


60. 

[a] Mlustration.—‘‘Defendant, de- 
siring to have plaintiff, a trespasser, 
ejected from his premises, applied to 
the police and was directed to a mag- 
istrate, to whom he stated the cir- 
cumstances and that he wished the 
intruder ejected. The magistrate 
drew and had defendant sign and 
Swear to a complaint charging plain- 
tiff. generally with violating ... [the 
statute relating to disorderly per- 
sons] but stating no facts. Warrant 
was issued on this complaint and 
plaintiff arrested. Held, that defend- 
ant was not under the circumstances 
liable in trespass for false imprison- 
ment.” Kendel v. Guterl, 84 N. J. L. 
533, 87 A 84. 

9. Steinbergen v: Miller, 96 SW 
1101, 29 Kyl 1132; Brueckner v. 
Frederick, 109 Mo. A. 614, 83 SW 
775; Payne v. Barnes, 5 Barb. (N. Y.) 
465; Sleight v. Ogle, 4 E. D. Smith 
(N. Y.) 445. 

[a] Failure to mention the date 
of the offense does not render the 
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warrant void. ~Roberts v. Brown, 43 
Tex. Civ. A. 206, 94 SW 388. 

[b] Failure to reduce complaint 
to writing, even if it was the duty of 
the justice to do so, does not render 
complainant liable. Sleight v. Ogle, 
4 EB. D. Smith (N. Y.) 445. 

[ec] Defect in justice’s docket.— 
While a justice’s docket or record 
should show the grounds on which a 
warrant was issued, a complainant 
cannot be held responsible for such 
an omission of the justice pertain- 
ing to his own duty. Brueckner v. 
Frederick, 109 Mo. A. 614, 83 SW 
775. 

[d] Causing minor to execute 
warrant.—McConnell y. Kennedy, 29 
S. C. 180, 7 SE 76. 

10. Poupard v. Dumas, 105 Mich. 
326, 68 NW 301. 

11. Bates v. Kitchel, 160 Mich. 
402, 125 NW 684; Forbes v. Hicks, 
27 Nebr. 111, 42 NW _ 898; Painter 
v. Ives, 4 Nebr. 122; Lovick v. At- 
lantic Coast Line R. Co., 129 N. C. 
427, 40 SE 191. 


12. Allen v. Gray, 11 Conn. 95; 
Goodell v. Tower, 77 Vt. 61, 58 A 
790, 107 AmSR 745. 

13. Ind.—Goodwine vy. Stephens, 
63 Ind. 112. 

Mich.—Doty v. Hurd, 124 Mich, 


671, 83 NW 632. 

N. J.—Kendel v. Guterl, 84 N. J. 
L. 533, 87 A 84 [dist Badewitz v. 
West Jersey,, ete. 7 RCo. (75 N27 Sd. 
L. 268, 67 A 1067 and aff 77 N. J. 
L. 800, 738 A 1117, on the ground 
that in that case the element of a 
fair disclosure of the facts was ab- 
sent]. But see Badewitz v. West 
Jersey, etc., R. Co., 75 N. J. L. 268, 67 
AS LOCUS Latte Ti News) cdusees O Ope oA 
1117, and dist Kendel v. Guterl, 84 N. 
J. Li 583, 87 A847. 

N. Y.—Nowak v. Waller, 10 NYS 
199 [aff 182 N. Y. 590 mem, 30 NE 
868 mem]; Lewis v. Rose, 6 Lans. 
206; Campbell v. Ewalt, 7 HowPr 
399. But see Wilson v. Robinson, 6 
HowPr 110 (where other jurisdic- 
tional facts did not appear). 

Pa.—McElhattan y. Kane, 7 Pa. 
Co, 313. But see Mihalyik v. Klein, 
22 ‘Pa. Super. 193 (trespass for ma- 
licious prosecution). 

S. C—wWhaley v. Lawton, 62 S. Cc. 
eri SE 128, 56 LRA 649. 


-. D.—Smith v. Jones, 16 S., D. 
337, 92 NW 1084. 
Utah.—_Smith -v. Clark, 37 Utah 


116, 106 P 658, 26 LRANS 953, Ann 
Cas1912B 1366; Marks vy. Sullivan, 
9 Utah 12, 33 P 224. : 

[a] Ilustration.—Where defend- 
ant truly stated the facts to a jus- 
tice, and asked, not for plaintiff’s 
arrest, but for an ejectment, and 
Swore, not to facts, but to a conclu- 
sion of law, under the justice’s in- 
struction, he was not liable for the 
false imprisonment of plaintiff upon 
his being arrested for violating a 
statute, which he had not in fact vio- 
lated. Kendel v. Guterl, 84 N. Ju. 
L. 533, 87 A 84. 
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not protect the party obtaining it.1? 

Facts not constituting an offense. 
the weight of authority complainant is protected 
where he does nothing more than lay the facts 
before the magistrate, although the facts are insuf- 
ficient to show that the offense charged, or, indeed, 
any offense, has-been committed.1* 
larly is this true where the facts presented by 
complainant present in a slight degree a question 
calling for a judicial determination as to whether 
a crime has been committed by the party charged,'* 
and as the attack upon sufficiency of the com- 
plaint or information is not made directly, but in 
a collateral proceeding great latitude of construc- 
tion in sustaining the charge is indulged in.15 
der this rule complainant may be protected, al- 


According to 


More particu- 


Un- 


14. Ga.—Michael vy. Bacon, 5 Ga. 
A. 331, 63 SHE: 228. 

Ill.—Feld v. Loftis, 240 Ill. 105, 
88 NE 281. 

Kan.—Wagstaff v. Schippel, 27 
Kan, 450. 

Mich.—Schultz v. Huebner, 108 
Mich. 274, 66 NW 57. 

Nebr.—Miller v. Wood, 23 Nebr. 


200, 36 NW 483. 
N. Y.—Swart v. Rickard, 148 N. Y. 


264, 42 NE 665; Smith v. Bell, etc., 
idy. Co, “U27si App. MOL. 12 oe) alee 
NYS 202; Gilbert v. Satterlee, 101 
App. Div. 313, 91 NYS 960; Jones 
v. Foster, 438 App. Div. 33, 59 NYS 


738; Krauskopf v. Tallman, 38 App. 
Div. 273, 56 NYS 967 [aff 170 N. Y. 
561 mem, 62 NE 1096 mem];. Brunner 
v. Downs, 17 NYS 638; Gardner v. 
Bain, 5 Lans. 256; Pratt v. Bogtrdus, 
49 Barb. 89; Von Latham v. Libby, 
38 Barb. 339. 


S. C—McConnell v. Kennedy, 29 
S. C. 180, 7 SE 76. . 
S. D.—Smith v. Jones, 16 S. D. 


337, 92 NW 1084. 
oo) Ae Pe v. Wilson, 25 Ont. 


[a] Magistrate may draw infer- 
ence.—In deciding whether facts pre- 
sented to him are sufficient to justify 
the issuance of a warrant of arrest, 
a magistrate may draw from such 
facts the same inferences which a 
jury upon a trial would be permitted 
to make; and although his conclu- 
sions may be erroneous, he acts 
within his jurisdiction, and his issu- 
ing of the warrant is a_ protection 
to any person acting on it. Kraus- 
kopf v. Tallman, 28 App. Div. 203, 
56 NYS 967 [aff i70 N. Y. 561 mem, 
62 NE 1096 mem]. 

15. Kan.—Wagstaff v. 
ap ean 450, 

ebr.—Miller v. Woods, 23 ebr. 
apn a ae 483. Bene 

\. J.—Grove v. Van Duyn, 44 N. J. 
te oe 43 AmR 412. nf ea 

- Y.—Swart. v. Rickard, 148 N. Y. 
264, 42 NE 665; Smith v. Bell, etc., 
Fdy. Co., 127 App, Div. 278, 111.NE 
202; Gilbert v. Satterlee, 101 App. 
nt ae realy 960. 

F -—McConnell v. Kenne , 
S7eCie USO em sinl any Gs he 

[a] Mlustrations.—(1) Failure to 
state the time and place of the al- 
leged offense in a complaint is not 
fatal to tke warrant when the valid- 
ity of the latter is attacked in the 
action for false imprisonment; nor 
does the omission of the word “un- 
lawfulness” in stating an assault and - 
battery. Miller v. Woods, 23 Nebr. 
200, 36 NW 483. (2) Complaint un- 
der statute making it a misdemeanor 
to intrude upon land was sufficient 
to give jurisdiction, although it only — 
charged that arrested party in- 
truded into a house and did not state 
complainant was the owner thereof. 
Von Latham vy. Libby, 38 Barb. 
(N. Y.) 339. (8) Complaint charg- 
ing offense of unlawfully cutting 
trees on lands of another in the 


Schippel, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © 
a 


§ 45] | 


though it is apparent that the offense is barred by 
the statute of limitations,1¢ and although the of- 
fense is not alleged to have been committed within 
the jurisdiction,7 or although he knew that the 
facts stated did not constitute an offense for which 
In some jurisdictions, 
however, if the offense charged is no offense at all, 
the process does not constitute a justification.? A 
ease does not fall within this rule, where giving 
the language employed in the affidavit its ordinary 
signification the court may gather from it that 
an offense has been committed or attempted.2 

A party who does no 


an arrest was authorized.18 


Warrant void on its face. 
more than present a complaint to 


dicial officer is not liable, although that officer issues 
a warrant void on its face and an arrest is made 
thereunder,’ but he has been held liable where 
his own fault combined with that of the magistrate 
contributed to the issuance of a void warrant.22 
Arrest under invalid ordinance or statute. If the 
judicial officer has jurisdiction over the subject 


-words of the statute was sufficient, 
although not alleging upon what 
land the trees were standing or to 
whom they belonged. Wagstaff v. 
Schippel, 27 Kan. 450. (4) Complaint 
alleging that offender unlawfully 
carried off cornstalks sufficiently 
sets forth offense under statute mak- 
ing it a crime to carry off hay, 
corn, wheat, etc., although the mis- 
conduct described in the complaint 
is not the misconduct described in 
the statute. Grove v. Van Duyn, 44 
N. J. L. 654, 43 AmR 412. (5) Infor- 
mation stating that burglary had 
been committed and accused were 
prowling around premises was held 
sufficient. Swart v. Rickard, 148 
N. Y. 264, 42 NE 665. (6) Substan- 
tial statement of the offense is suffi- 
cient, although the specific offense 
is not meritioned by name. McCon- 
nell v. Kennedy, 29 S. C. 180, 7 SE 


76. 

16. Smith v. Jones, 16 S. D. 337, 
92 NW 1084. 

17. Whitney v. Hanse, 36 App. 


Div. 420, 55 NYS 3875. 

18. Booth v. Kurrus, 55 N. J. L. 
370, 26 A 1013. 

19. Ala.— Gorman-Gammill Seed, 
etc., Supply Co. v. Morton, 203 Ala. 
530, 84 S 766; Duckworth vy. John- 
ston, 7 Ala. 578. 

Ill.—Moore v. Watts, 1 Ill. 42. 

Miss.—Alabama, etc. R. Co. v. 
Kuhn, 78 Miss. 114, 28 S 797. 

Oh.—Truesdell v. Combs, 33 Oh. 
St. 186. 

Tex.—Coffin v. Varila, 8 Tex. Civ. 
A. 417, 27 SW 956. 

W. Va.—Williamson v. Glen Alum 
Coal Co., 72 W. Va. 288, 78 SE 94. 

Wis.—Baldwin v. Hamilton, 3 Wis. 


©. Rhodes v. King, 52 Ala. 272; 
Campbell v. Johnson, 5 Ala. A. 518, 


59 S 708. 
21. Oates v. Bullock, 136 Ala. 537, 
33 S835, 96 AmSR “38; ‘Smith v. 


Clark, 37 Utah 116, 124, 106 P 653, 
26 LRANS 953, AnnCasi912B 1366 
[cit Cyc]; Maddox v. Murphy, 27 
N. B. 263: 


known to law.—Although the war- 
rant is void on its face because it 
recites an offense unknown to the 
law, complainant is not liable if he 
does no more than file the complaint. 
Smith v. Clark, 37 Utah 116, 106 P 
635, 26 LRANS 953, AnnCas1912B 
1366. 

Tb] In Georgia, under statutory 
provisions, a party suing out a void 
warrant in bad faith is_ liable. 
Thorpe v. Wray, 68 Ga. 359. 

22. Oates v. Bullock, 136 Ala. 537, 
°38 S 835, 96 AmSR 38. 


[25 C. J.—16] 


‘Tal Warrant not reciting offense 
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valid.?8 


a competent ju- 


[a] Tllustration. — Complainant 
presented a complaint to which was 
attached a warrant to a justice of 
the peace, who after reading the 
complaint handed the papers back 
to complainant; complainant by mis- 
take signed the warrant, and the jus- 
tice thereupon signed the complaint. 
In a suit by the arrested party it 
was held that the warrant was void 
on its face, and that the liability of 
complainant depended on. whether 
his act combined with the fault of 
the justice caused the illegal arrest. 
Oates v. Bullock, 1386 Ala. 537, 33 S 
835, 96 AmSR 88. 

23.. U. S—Bohri v. Barnett, 144 
Fed. 389, 75 CCA 327. 

Ark.—Trammell v. Russelville, 34 
Ark. 105, 36 AmR 1. ; 

Colo.—Forman v. Central, 57 Colo. 
535, 143 P2573. 

Me.—Rush v. Buckley, 100 Me. 322, 
oe 774, 70 LRA 464, 4 AnnCas 
318. 

Mich.—Tillman v. Beard, 121 Mich. 
475, 80 NW 248, 46 LRA 215. 

Minn.—Gifford v. Wiggins, 50 
Minn. 401, 52 NW 904, 18 LRA 356. 

Mo.—St. Louis v. Karr, 85 Mo. A. 
668. 

N. Y.—Hallock v. Dominy, 69 N. Y. 


238; Gilbert v. Satterlee, 101 App. 
Div. 313, 91 NYS 960. , 
Oh.—Wheeler v. Gavin, 5 Oh. Cir. 


Ct. 246, 3 Oh. Cir. Dec. 128. 

24. Barker v. Stetson, 7 Gray 
(Mass.) 58, 66 AmD 457; Williams v. 
Morris, 14 Oh. Cir. Ct. N. S. 353. 

25. Scott v. Flowers, 60 Nebr. 675, 
84 NW 81. But see Scott v. Flowers, 
61 Nebr. 620, 85 NW 857 (where it 
is said that a verdict for false im- 
prisonment based on commitment un- 
der an alleged unconstitutional stat- 
ute will be reversed on a rehearing 
wherein it is decided that the stat- 
ute is constitutional). 

26. Participation in execution see 
infra § 47. 4 

27. U. S.—Knickerbocker Steam- 
boat Co. v. Cusack, 172 Fed. 358, 97 
CCA 56, 19 AnnCas 968. 

Cal.—Redgate . v. Southern Pac. 


Cot 24:CalinAn i573, Hicks LTor. 
Ill.—Develing v. Sheldon, 83 fil. 
390. 
Mo.—Boeger v. lLangenberg, 97 


Mo. 390, 11 SW 228, 10 AmSR 322; 
Brueckner v. Frederick, 109 Mo. A. 
614, 88 SW 1775; McCaskey v. Gar- 
rett, 91 Mo. A. 354. 

N. Y.—Hewitt v. Newburger, 
N. Y. 538. 36 NE 593 [rev 66 Hun 
239, 20 NYS 913]; Loomis v. Ren- 
der, 41 Hun 268; Comfort v. Fulton, 
39 Barb. 56, 13 AbbPr 276; Steele 
v. Rauchfuss, 93 Misc. 332, 157 NYS 


103. 


1415 


[250.5.] 481 


matter of violations of municipal ordinances, com- 
plainant is not liable, even if it develops that the 
arrest was in fact wrongful because the ordinance 
for the violation of which he was arrested was in- 
Exemption from liability has also been al- 
lowed where the statute under which the judicial 
officer acted was unconstitutional,?* but the c¢on- 
trary ruling has also been made.?5 

Participation.?¢ 
in having an illegal warrant issued may be liable 
for false imprisonment thereunder,?” as where he 
procures his issuance upon a false statement that 
the prosecuting attorney desired its issuance,?8 and 
liability was imposed where he forged the justice’s 
name to a writ and thus caused a detention.29 
though the arrested party may have been origi- 
nally arrested without the knowledge or consent of 
the party instigating it, nevertheless, if the deten- 
tion is illegal and continues by the direction or 
with the advice or assistance of the party insti- 
gating it, liability is imposed.®° 


A complainant who participates 


Even 


Eng.—Rafael v. Verelst, W. Bl. 
983, 1055, 96 Reprint 621. 

[a] Participation in issuance may 
be shown by: (1) Assisting in writ- 
ing out warrant for magistrate’s sig- 
nature... Boeger v. Langenberg, 97 
Mo. 390, 11 SW 223, 10 AmSR 322. 
(2) Advising the officers that there 
was Sufficient evidence to hold ac- 
eused, by preparing the complaint 
and causing warrant to issue, and by 
subsequently taking charge of the 
examination. Redgate v. Southern 
Pace, Co,, 24: Cal, A. 573,°141 Pao. 

{b] Participation in issuance is 
not shown by: (1) Testifying as a 
witness. Gifford v. Wiggins, 50 
Minn. 401, 52 NW 904, 18 LRA 356. 
(2) Urgency of attorney before 
court. Cooper v. Harding, 7 Q. B. 
928, 53 ECL 928, 115 Reprint 737; 
Kingston y. Wallace, 25 N. B. 573. 
(3) Drawing information on advice 
of counsel on which justice drew 
warrant, and taking no other part. 
Teal v. Fissell, 28 Fed. 351. (4) 
Going to a magistrate’s office, writ- 
ing part of an execution which is 
completed by the magistrate, and de- 
livering the execution to the consta- 
ble. Maddox v. Murphy, 27 N. B. 
263. (5) Merely taking the neces- 
sary formal steps in accordance with 
the procedure of the court to set its 
officers in motion. Johnston vy. Rob- 
ertson, 42 N. S. 84.. (6) Being orig- 
inal complainant, witness at trial, 
and employing counsel to conduct 
trial in behalf of people. Peckham 
v. Tomlinson, 6 Barb. (N. Y.) 253. 

{c] Original wrongful arrest, fol- 
lowed by complaint.—Where com- 
plainant unjustly and unlawfully 
directed the arrest of the accused by 
a peace Officer, then appeared before 
the magistrate and charged him with 
creating the disturbance, when in 
fact he was merely defending him- 
self, it was held that such conduct 
was a continuation of the original 
wrong and complainant could be held 
liable. Knickerbocker Steamboat Co. 
v. Cusack, 172 Fed. 358, 97 CCA 56, 
19 AnnCas 968. 

{d] Procuring arrest through in- 
fluence.—Where the arrest, although 
ordered by an independent sovereign 
prince, was procured by defendant 
because such prince was under the 
influence and in awe of defendant, 
defendant may be held liable. Rafael 
v. Verelst, W. Bl. 988, 1055, 96 Re- 
print 579, 621. 

McCaskey v. Garrett, 91 Mo. 
4 


‘29. ‘Moulton v. Burbanks, 1 Root 


(Conn.) 264. 
30. Monson v. Rouse, 86 Mo. A, 


97. 
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[§ 46] (bb) Civil Cases in General. Although 
the courts have not been free from contrariety in 
their application, the underlying principles govern- 
ing the liability of a complainant who secures an 
arrest or detention upon civil process are by the 
weight of authority established as follows: (1) 
Where the writ or process under which plaintiff is 
detained is void, it furnishes no justification to the 
party securing it and he is liable in an action 
for false imprisonment without regard to whether 
or not the process has been set aside before the 
action is brought.*t (2) Where the writ or process 
is irregular but is not absolutely void, an action 
will not lie until it is set aside but when it is 
set aside it ceases to be a protection for acts done 
under it while it was in foree.?? (3) Where the 
process is regularly issued in a case in which the 
court had jurisdiction, it constitutes a justifiea- 
tion to the party securing its issuance for that 
which is done under it, although it was erroneously 
issued and may be set aside.** To afford protection 
to complainant the process must be the result of 
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-erroneous.*° 


| ae 
Nig age 4e 
a judicial and not a ministerial act;*4 and if the 
act throughout is the act of the party and there 
is no judicial determination, the party is liable 
for a wrongful detention,®° whether it was com- 
mitted with or without malice.** A judgment will 
justify the acts of a party done under it while 
it is in force, if it is merely erroneous,” or if the 
party arrested was privileged from arrest.** 
Decision as to jurisdiction. While it is sometimes 
broadly stated that the decision of the judicial offi- 
cer as to the sufficiency of the showing made to 
him upon which he issued his process will constitute 
a protection to complainant,?® the determination of 
a judicial officer that he has jurisdiction will not 
confer jurisdiction upon him when in fact he has 
no jurisdiction and process issued by him under 
such circumstances cannot be regarded as merely 
A complaint or affidavit is sufficient 
to confer jurisdiction when the proof presented, al- 
though slight and inconclusive, has a legal ten- 
dency to make out a proper case in all its parts 
for issuing process,** and is sufficient if it contains” 


31. Bryan v. Congdon, 86 Fed, 221, 
29 CCA 670; Fischer v. Langbein, 103 
N. Y. 84, 8 NE 251; In re Bradner, 


87 ae Y. 171. See cases infra notes 
59-72. 
382. Bryan v. Congdon, 86 Fed. 


221, 29 CCA 670; Fischer v. Lang- 


bein, 108 N. Y. 84, 8 NE 251. See 
eases infra notes 46-58. 

yer Cal.—Dusy v. Helm, 59 Cal. 
188. 

Tll—Feld v. Loftis, 240 Ill. 105, 
88 NE 281 [aff 140 Tll. A. 530]; 
Bassett v. Bratton, 


86 Ill. 152; Out- 
law v. Davis, 27 Ill. 467. 

Mich.—Johnson vy. Morton, 94 Mich. 
1, 53 NW 816. 

Mo.—Dougherty v. Snyder, 97 Mo. 
A. 495, 71 SW 463. 

N. Y.—Fischer vy. Langbein, 103 
N. Y. 84, 8 NE 251; Marks v. Town- 
send, 97 N. Y. 590; Noble v. Halli- 
day, LON: oY: 330 Erev 1 Barbs 13715 
Coleman v. Brown, 126 App. Div. 
44,110 NYS 701; Bamberger v. Kahn, 
43 Hun 411; Hall v. Munger, 5 Lans. 
100; Landt v:. Hilts, 19 Barb. 283; 
Stanton v. Schell, 5 N. Y. Super. 328; 
Nebenzahl v. Townsend, 10 Daly 232, 
61 HowPr 353; Lewis v. Penfield, 39 
HowPr 490; Corwin v. Freeland, 6 
HowPr 241 [rev on other grounds 6 
aa 560]; Brown v. Crowl, 5 Wend. 

S. C—McHugh v. Pundt, 17S. Cc 
L. 441. 

Eng.—Cooper v. Harding, 7 Q. B. 
928, 53 ECL 928, 115 Reprint 737; 
Carratt v. Morley, 1 Q. B. 18, 41 
ECL 417, 113 Reprint 1036; Williams 
Vem omiths. 14" CBN. 7S. 215 96)= £08 
ECL 596, 143 Reprint 579. 
oaat. S.—Orwitz v. McKay, 31 N. S. 

[a] Reason for the rule.—Having 
presented the case to the judicial 
officer, there is a judicial determina- 
tion fer which plaintiffs in the action 
should not be held responsible. Cole- 
man v. Brown, 126 App. Div. 44, 110 
NYS 701. 

[b] Quashing of order of arrest 
by appellate court is not an adjudi- 
cation that the proceedings are abso- 
lutely void so as to afford no pro- 
tection to the person who procured 
its issuance. Johnson v. Morton, 94 
Mich. 1, 53 NW 816. 

{c] In Louisiana, where a credi- 
tor caused the arrest of his debtor 
on the ground that he was about to 
depart from the state without leav- 
ing sufficient property to satisfy his 
demand, it was held that the stat- 


ute under which the arrest was made |- 


did not give the right to arrest ex- 
cept coupled with the obligation to 
respond in damages in.case it should 


be determined that the arrest was 
improper; and further that the ex- 
istence of the debt gave the right to 
arrest, so that if no debt existed the 
arrest was illegal; and the judgment 
in the case was the test of the ex- 
istence of the debt. Rogay v. Juil- 
liard, 25. La. Ann: : 305. See also 
Roos v. Goldman, 86 La. Ann. 132 
(where it is said that the setting 
aside of'a civil writ by the court 
which issued it is res adjudicata as 
to the wrongfulness of its issuance 
and the liability of complainant for 
actual damages). 

34. Bryan v. Congdon, 86 Fed. 221, 
29 CCA 670; Rogers v. Milliner, 6 
Wend. (N. Y.) 597, 22 AmD 6546; 
pent v. Stewart, 123 N. C. $2, 31 SE 

6 


[a] Court clerk without judicial 
powers.—A court clerk in issuing a 
writ of attachment does not under 
statutory provisions in Kansas per- 
form a judicial act, and if the writ 
is subsequently vacated, the party 
is not protected on the principle that 
the act of issuing the writ was ju- 
dicial. Bryan v. Congdon, 86 Fed. 
221, 29 CCA 670. 

[b] Clerk of court having judicial 
powers.—Where the judge and clerk 
have, pursuant to statutory provi- 
sions, concurrent power to issue or- 
der of arrest, the process protects 
the party procuring it. Bryan. v. 
Stewart, 123 N. C. 92, 31 SH 286. 

35. Barnes v. Viall, 6 Fed. 661; 
Foor v. Coombs, 15 Kyl 845; Rogers 
v. Milliner, 6 Wend. (N. Y.) 597, 22 
AmD 546, 

36. Barnes v. Viall, 6 Fed. 661. 

Hallock v. Dominy, 69 N. Y. 
288; Simpson v. Hornbeck, 3 Lans, 
(N. Y.) 58; Moore v. Chapman, 3 
Hen. & M. (13 Va.) 260; Philips v. 
Biron, Str. 509, 983 Reprint 667. 

38. Ewart v. Jones, 14 M. & W. 
774, 153 Reprint 688; Yearsley -v. 
Heane, 14 M. & W. 322, 153 Reprint 
499. See also supra § 16. 

[a] Arrest upon judgment regu- 
larly obtained does not impose lia- 
bility, although party arrested had 
béen declared bankrupt or insolvent. 
Fiwart v. Jones, 14 M. & W. 774, 153 
Reprint 688. 

39. Dusy v. Helm, 59 Cal. 188; 
Feld v. Loftis, 240 Ill. 105, 88 NE 


281. ° 
40. U. S.—Bryan v. Congdon, 86 
Fed. 221, 29 CCA 670. 
Cal.—Fkumoto v. Marsh, 130 Cal. 
66, 62 P 3038, 509, 80 AmSR 738. 
Mass.—Paine v. Kelley, 197 Mass. 
22, 83 NE 8. 
. Mich.—Paulus v. Grobben, 104 
Mich. 42, 62 NW 160; Wachsmuth v. 


Merchants’ Nat. Bank, 96 Mich. 426, 
56 NW 9, 21 LRA 278. 


Wis.—Bonesteel v. Bonesteel, 28 
Wis. 245. 
Eng.—Smith v. Bouchier, Str. 993, 


93 Reprint 989. 

“Where the courts have, in a case 
akin to this, held that no action for 
damages for arrest and false im- 
prisonment will lie, it was predicated 
of the fact that the arrest was 
made under legal process, issued by 
some court or officer of the law in- 
vested with judicial power in the 
first instance to pass upon and de- 
cide whether or not the jurisdic- 
tional facts are presented in the ap- 
plication to warrant the issuance of 
the writ. And even where such offi- 
cer sanctions the writ, if the essen- 
tial or substantive facts constitutive 
of jurisdiction are wholly wanting in 
the preliminary affidavit or state- 
ment, the rule is, nevertheless, that 
the process is void, and it affords 
no protection to him who promotes 
the proceeding. Miller v. Munson, 34 
Wis. 579, 17 AmR. 461; Mudrock v. 
Killips, 65 Wis. 622, 28 NW 66; Loder 
v. Phelps, 18 Wend. 46; Bowman v. 
Russ, 6 Cow. 284; Hauss v. Kohlar, 
25 Kan, 640. Eut where some requi- 
site jurisdictional fact is stated, but 
imperfectly in form, or wanting in 
completeness or definiteness, and the 
like, which, however, prior to the 
issuance of the warrant, has received 
the approval of a judicial officer, the 
process will protect the prosecutor 
against an action for false arrest, 
although the same may subsequently 
be held to have been erroneous.” 
Bryan v. Congdon, 86 Fed. 221, 223, 
29 EC CAVETO: 

41. Bassett v. Bratton, 86 Tl, 159: 
Gillett v. Thiebold, 9 Kan. 427; John- 
son v. Morton, 94 Mich. 1, 53 NW 
816; Johnson v. Maxon, 23 Mich. 
129; Coleman v. Brown, 126 App. Div. 
44, 110 NYS 701; Hall yv. Munger, 
5 Lans. (N. Y.) 100; Landt v. Hilts, 
19° Barbs (GN. “Y¥.) 72835 

[a] Complaints held sufficient to 
confer jurisdiction.—(1) Where writ 
of ne exeat may be granted on strong 
presumption of fraud, and the affi- 
davit showed that arrested party had 
sold some of his property, moved it 
out of the state, and intended to take 
the rest and move to another state, 
and had converted certain property 
into cash to place it beyond reach of 
a pending attachment, the facts raise 
a presumption of fraud sufficient to 
sive jurisdiction to issue writ. Bas- 
sett v. Bratton, 86 Ill. 152. (2) Facts 
justifying inference of fraudulent 
intent to remove property Without 


n rs a Aaa oc. 
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terms substantially equivalent to those of the stat- 
ute,** -and although formalities in the execution 
of the complaint or preliminary proceedings have 
not been complied with.4® But when there is a 
total defect of evidence as to any essential point 
the complaint is not sufficient to confer jurisdic- 
tion,*# and where statutes require satisfactory evi- 
dence to be submitted to the judge before he is 
authorized to issue process, the process, to protect 
the party, should be founded on a complaint con- 
taining some legal evidence to sustain the cause 
for the arrest.*5 

Prior proceedings irregular or erroneous. It is 
the general rule that it is incumbent upon private 
persons, voluntarily causing the enforcement of a 
writ to find a record that will support the process.*® 
Thus a party has been held liable for an arrest 
pursuant to process procured by him without first 
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making the affidavit required by statute to au- 
thorize its issuance in such a case,*? or unless, as 
required by law, he duly files such affidavit with 
the magistrate,4® or where he issues a process of 
arrest to which he is not entitled because an ap- 
peal was pending,!® or in violation of a stay of 
proceedings,°° or because it is issued after the lawful 
time limit,°? or because, although the record jus- 
tifies its issuance, he is a mere stranger to the 
case without authority to issue it,°2 or where 
process is procured in the name of a dead man,°? 
or where the pendency of an action is a condition 
precedent to the legal right to issue an order of 
arrest, and he procures such an order made when 
no action is pending.®¢ Liability has also been im- 
posed where the arrested party was induced by 
fraud to come within the jurisdiction in which 
process was served,°> and where a creditor obtains 


paying debts are sufticient to sustain 
jurisdiction, although the intent is not 
shown by positive proof. Johnson v. 
Maxon, 23 Mich. 129. (3) Aliega- 
tions on information and belief have 
been held sufficient under statutory 
provisions regarding examination of 
third parties for debt due judgment 
debtor. Miller v. Adams, 52 N. Y. 
409. (4) A like rule has been applied 
in a proceeding by the receiver of 
an insolvent corporation. Noble vy. 
Halliday, 1 N. Y. 330. 

[b] Evidence tending to support 
claim.—The jurisdiction of the ju- 
dicial officer does not depend on his 
deciding correctly in respect to the 
kind or weight of the evidence laid 
before him, when the allegations 
were properly made, and the testi- 
mony offered tends to sustain them. 
Stanton vy. Schell, 5 N. Y. Super. 323. 

42. Norman v. Manciette, 18 F. 
Cas. No. 10,300, 1 Sawy. 484; Miller 
v. Adams, 52 N. Y. 409 [aff 7 Lans. 


131]. 
43. Outlaw v. Davis, 27 Ill. 467. 
[a]; Written affidavit not essen- 


tial. Where statutory provisions do 
not require a written affidavit:as the 
foundation of a charge, an oath 
without a written affidavit is suffi- 
cient. Outlaw v. Davis, 27 Ill. 467. 

44. Cal.—Fkumoto v. Marsh, 130 
Cal. 66, 68 P 303, 509, 80 AmSR 73; 
Neves v. Costa, 5 Cal. A. 111, 89 P 


860, 865. 

Ill.— Von Kettler v. Johnson, 57 IIl. 
109. 

Kan.—Hauss. vy, Kohlar, 25 Kan. 
640. 

Mich.—Paulus v. Grobben, 104 
Mich. 42, 62 NW 160; Wachsmuth 


v. Merchants’ Nat. Bank, 96 Mich. 
426, 56 NW 9, 21 LRA 278; Stensrud 
v. Delamater, 56 Mich. 144, 22 NW 
272. 

N. Y.—Fischer v. Langbein, 103 N. 
Y. 84, 8 NE 251; Hall v. Munger, 5 
Lans. 100; Loder v. Phelps, 13 Wend. 
46; Curry v. Pringle, 11 Johns. 444. 

Oh.—Spice v. Steinruck, 14 Oh. St. 


213. 

Wis.—Bonesteel v. Bonesteel, 30 
Wis. 511. 

[a] Where an affidavit for an 


order for arrest does not state any 
one of the grounds required by stat- 
ute to be stated, all proceedings 
afterward had under it are void, and 
such affidavit furnishes no justifica- 
tion for an arrest. Hauss vy. Kohlar, 
25 Kan. 640. - ! 
[b] Complaints held insufficient 
to confer jurisdiction._-(1) Where 
statute authorized imprisonment of 
‘ administrator on proof that he had 
property of the estate which he re- 
fused to apply to debts, and where 
there is no proof of the amount of 
property or debts, the court does not 
have jurisdiction to issue process to 
arrest administrator, and _ process 
does not protect the party. Von Ket- 
tler v. Johnson. 57 111, 109. (2) Affi- 


davit to procure arrest for unjustly 
refusing to apply property to pay- 
ment of judgment, or fraudulently 
concealing property, does not state 
facts sufficient to give jurisdiction, 
where it does not show that claim is 
in judgment or that the party arrest- 
ed had fraudulently concealed prop- 
erty, although it: states that he had 
sold some of his property, and de- 
clared he was about to go to Can- 
ada, Paulus v. Grobben, 104 Mich. 
42, 62 NW 160. (3) Where, under 
statutory provisions, an order of ar- 
rest is only justified where it ap- 
pears to the judge that a sufficient 
cause of action exists, and where the 
affidavit contained no positive alle- 
gation of fraudulent intent, such affi- 
davit is insufficient to confer juris- 
diction to issue the order of arrest. 
Neves v. Costa, 5 Cal.. A. 111, 89 P 
860, .865. (4) Where decisions of 
highest court require affidavit con- 
cerning fraudulent concealment of 
property to state that facts are with- 
in affiant’s own knowledge, an affi- 
davit which is insufficient under this 
rule is insufficient to found a war- 
rant of arrest upon. Stensrud v. 
Delamater, 56 Mich. 144, 22 NW 272. 

45. Outlaw v. Davis, 27 Ill. 467; 
Strozzi v. Wines, 24 Nev. 389, 55 P 
828, 57 P 832; Fischer v. Langbein, 
103 N. Y. 84, 8 NE 251; Vredenburgh 
v. Hendricks, 17 Barb. (N. Y.) 179; 
Curry v. Pringle, 11 Johns. (N. Y.) 
444; Shaw v. McKenzie, 6 Can. S. C. 
181. 

46. U. S.—Bryan v. Congdon, 86 
Fed. 221, 29 CCA 670; Barnes v. Viall, 
6 Fed. 661. 

La.—Barthe vy. 42 La. 
Ann. 131, 7 S 80. 

Mass.—Lane v. Holman, 145 Mass. 
221, 13 NE 602. 

Mo.—Burnett v. Prince, 272 Mo. 68, 
197 SW 241; Tiede v. Fuhr, 264 Mo. 
622, 175 SW 910. . 

N. Y.—Losaw v. Smith, 109 App. 
Div. 754, 96 NYS 191; Sullivan v. 
Newman, 17 NYS 424; Ackroyd v. 
Ackroyd, 3 Daly 388. 

Oh.—Diehl v. Friester, 37 Oh. St. 
473. 

Va.—Parsons v. Harper, 16 Gratt. 
(57 Va.) 64. ; 

Eng.—Andrews y. Marris, 1 Q. B. 
8, 41 ECL 409, 113 Reprint 1030; 
Collett v. Foster, 2 H. & N.:356, 157 
Reprint 147; Bryant v. Clutton, 1 M.& 
W. 408, 150 Reprint 493; Barker v. 
Braham, 3 Wils. C. P. 368, 95 Reprint 
1104. é 

[a] Tllustration.—Under Mo. Rev. 
St. (1909) §§ 6367, 6392, 6393, 6404, 
providing for taking of depositions 
and empowering certain officials to 
compel attendance by attachment, if 
they fail to answer a subpcena, de- 
fendant desiring to take the testi- 
mony of plaintiff, served a written 
notice, as required by the statute, 
specifying a date already past for 
taking the deposition, On plaintiff’s 


Larquié, 


‘under voidable 


failure to appear, defendant procured 
the justice to issue an attachment to 
compel her appearance, the other de- 
fendant,- his attorney, personally di- 
recting service by the constable for 
restraint of plaintiff under, the at- 
tachment, Both defendants were 
liable, since the notice for a day 
past was void, and it being incum- 
bent upon parties voluntarily caus- 
ing the enforcement of a writ to 
justify the process of record. Tiede 
v. Fuhr, 264 Mo. 622, 175 SW 910. 

[b] Imprisonment of one not 
party to suit for violation of injunc- 
tion.—Where a person not a party 
to a suit in which an injunction is- 
sued was wrongfully imprisoned for 
a violation of the injunction, he had 
a right of action against those at 
whose instance and for whose benefit 
the order of imprisonment was made 
and obtained. Barthe v. Larquié, 42 
La. Ann. 131, 7 S 80. 

[ec] Complainant causing arrest 
process.——Where a 
debtor was not given the full notice 
required by statute and on his fail- 
ing to appear a writ was issued for 
his arrest, such writ was voidable 
and no protection to complainant in 
an action by the debtor against him 
for false imprisonment made pursu- 
ant to such writ. Lane v. Holman, 
145 Mass. 221, 13 NE 602. 

[d] Effect of judgment standing 
as security.—Although statutory pro- 
visions authorize an order of arrest 
only before judgment, the fact that 
a judgment is obtained by default 
and ordered to stand as security for 
the debt does not prevent the issu- 
ance of a valid order of arrest, and 
the party procuring it is protected. 
Mott v. Union Bank, 38 N. Y. 18, 4 
Transcr, A, 291, 4 AbbPrNS 270, 35 
HowPr 332 [aff 21 N. Y. Super. ah ti 

47. Cody v. Adams, 7 Gray (Mass.) 
ce ae one v. Ackroyd, 3 Daly (N. 

48. Whitcomb v. Cook, 39 Vt. 585. 

49. Winslow v. Hathaway, 1 Pick. 
(Mass.) 211. 


50. Ackroyd yv. Ackroyd, 3 Daly 
CNSY3 ESS. 
51. Porrett v. Lauer, 184 Mich. 


497, 151 NW 619. 

{a] Process after time limit.— 
Where statute requires that a body 
execution must be obtained within 
ninety days of the return day of a 
property execution, one issued after 
the ninety day limit is prima facie 
irregular, invalid, and a nullity, and 
narty issuing it may be held liable. 
Porrett v. Lauer, 184 Mich. 497, 151 
NW 619. 


52. Pierson v. Gale, 8 Vt. 509, 30 
AmD 487. ‘ 

53. Webber v. Kenny, 1 A. K. 
Marsh. (Ky.) 345. 

54. Ogg v. Murdock, 25 W. Va. 138. 

55. Wanzer v. Bright, 52 Ill. 35; 


Paine v. Kelley, 197 Mass. 22, 83 NE 
8. 
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process of arrest purely to extort payment of a 
debt from his debtor, lability has been imposed, 
such proceeding being an abuse of legal process 
on the part of the ereditor.5* Where the record jus- 
tifies the issuance of process of arrest the party 
is protected,®? although the process itself contains 
irregularities.®® 

Clear absence of jurisdiction. In the clear ab- 
sence of all jurisdiction the party procuring process 
is liable,°® as, for instance, where the court being 
in vacation was without authority to issue process,°° 
or lost jurisdiction of the case by an unauthorized 
adjournment thereof,’! or the process was issued 
by’a judge, whereas the statute required it to be 
issued by the court,°? or the order of arrest was 
wholly unauthorized because of its conditional char- 
acter ;°? and a party suing out process which is void 
because of an excessive period intervening between 
its issuance and return has been held liable.** A 
party has been held liable where he causes an ar- 
rest for a debt in a case where a statutory enact- 
ment provides that none shall be arrested for such 
a debt,®° or brings about an arrest in the first in- 
stance where a statute provides that such arrest is 
lawful when the debtor has property to satisfy the 
debt,®* or causes an arrest for contempt for failure 
to submit to examination where the judgment is 
only for costs and a statute provides that no person 


56. Dunsmore v. Pratt, 116 Me. 22, 
99 A 717; Lockhart v. Bear, 117 N. C. 
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of process is not liable, if he acted 
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shall be liable to arrest for nonpayment of costs,°? 
or brings about the arrest of a female where statu- 


tory provisions prohibit the arrest of females,°* or 


brings about the arrest of one as an absconding 
debtor where no statute authorizes an arrest on that 
ground.®® But where the judicial officer issues 
process on his own initiative, without the direction 
of the party, the party cannot be held responsible,”° 
and the question whether the party did order, di- 
rect, or instigate the detention should, if the facts 
are disputed, be left to the jury."1 If, however, a 
party ratifies and adopts acts of the judicial officer 
done in the clear absence of jurisdiction he becomes 
liable as if he had ordered them in the first in- 
stance." 

Effect of malice or want of probable cause. If 
the case is such that the party obtaining process 
would not otherwise be liable, the fact that he pro- 
cured it with malicious motives or in the absence 
of probable cause does not impose liability in this 
form of action,’* nor is it important that he did not 
disclose all the material facts.’ On the other hand, 
although the party procuring process may have 
acted in good faith and without any wrong motive, 


af the process is wholly void, it forms no protee- 


tion,”> although it may be considered on the ques- 
tion of malice to avoid exemplary damages.*° 
[§ 47] (cc) Participation. A party obtaining 


72. Stuart v. Chapman, 104 Me, 17, 
70 A 1069. 


298, 23 SE 484; Sneeden v. Harris, 109 
N. C. 349, 13 SE 920, 14 LRA 389. 
[a] Good faith.—Statutes author- 
izing arrest of debtors, being a dras- 
tic remedy for the collection of debt, 
the oath required of creditors, their 
agents and attorneys must be not 
only practically perfect in form, but 
it must be based on good faith and a 
belief derived from such facts as 
would justify a man of ordinary pru- 
dence and common sense in believing 
the truth of the statements sworn to. 
Dunsmore v. Pratt, 116 Me. 22, 99 A 


Melia 
57. Wilkins v. Hall, 13 S.C. L. 205. 
58. Devlin v. Gibbs, 7 F. Cas. No. 


3,842, 4 Cranch C. C. 626. 

59. Scoggin v. Taylor, 13 Ark. 380; 
Strozzi v. Wines, 24 Nev. 389, 55 P 
828, 57 P 832; Lansing v. Case, 4 NY 
ace. 221; Irwin v. Lawson, 40 N. 

sais 

[a] Officer without jurisdiction.— 
(1) A party who obtains a warrant 
from a Supreme court commissioner 
who has no authority to issue it is 
liable. Lansing v. Case, 4 NYLegObs 
aad. (2) There being no law au- 
thorizing a master in chancery to is- 
sue a writ of ne exeat, parties suing 
out such writ cannot justify under 
it. Scoggin v. Taylor, 13 Ark. 380. 

[b] Court without jurisdiction.— 
(1) Where a justice of the peace has 
no jurisdiction over an action for 
forcible entry and detainer, process 
of arrest ordered by him in such ac- 
tion is void and does not protect the 
party procuring it. Strozzi v. Wines, 
24 Nev. 389, 55 P 828, 57 P 882. (2) 
Magistrate’s decision as to validity 
of a capias is not conclusive in a 
subsequent action for false imprison- 
ment. Irwin v. Lawson, 40 N. S. 279. 
But see Sherman v. Grinnell, 159 N. 
Y. 50, 53 NE 674 (holding that deci- 
sions as toregularity by court having 
jurisdiction upon motions to set aside 
were binding on plaintiff). 

{c] In Georgia, where the statute 
governing false imprisonment pro- 
vides that party bona fide suing out 
process. is not Hable, although the 
warrant is defective in form or void 
for want of jurisdiction, the party 
procuring and directing the execution 


in good faith, even if the process is 
invalid for lack of jurisdiction. But- 
ler v. Tattnall Bank, 140 Ga. 579, 79 
SE 456. 

60. Taylor v. Moffatt, 2 Blackf. 
(Ind.) 305. 

61. Holz vy. Rediske, 116 Wis. 353, 
92 NW 1105. 

62. Whitman v. Branstrom, 202 
Mich. 457, 168 NW 432. 

63. Chichester v. Gordon, 25 U. C. 
Q. B. 527. 

64. Parsons v. Lloyd, W. Bl. 845, 
96 Reprint 498, 3 Wils. C. P. 341, 95 
Reprint 1089. 

65. Green v. Morse, 5 Me. 291; 
Sullivan v. Jones, 2 Gray (Mass.) 
570; Bracket v. Eastman, 17 Wend. 
(N. Y.) 32; Brooks v. Hodgkinson, 
4H. & N. 712, 157 Reprint 1021. But 
see McHugh v. Pundt, 17 S.C. L. 441 
(where plaintiff, a resident, was ar- 
rested on process erroneously de- 
scribing him as a transient and for a 
debt less than the amount for which 
a resident could be arrested, but 
equaling the amount for which a 
transient could be arrested, trespass 
in false imprisonment would not lie 
against complainant because the pro- 
cess, although voidable, was regu- 
lar on its face). 

66. Bergman v. Noble, 45 Hun 133, 
10 NYSt 27, 12. NYCivProce 256, 19 
AbbNCas 62; Allison v. Rheam, 3 
Sere. & R. (Pa.) 139, 8 AmD 644; 
Fanjoy v. Portland, 29 N. B. 24. But 
see Chapman v. Dyett, 11 Wend. (N. 
Y.) 31, 25 AmD 598 (where in a case 
in which a body. execution was is- 
sued prior to a property execution, 
the body execution was voidable and 
when set aside ceased to be a justi- 
fication to the parties guilty of the 
irregularity). 


67. Hawkins v. Paterson, 23 U. C. 
Oy Bao: 
68. Nelson v. Kellogg, 162 Cal. 


621, 123 P 1115, AnnCas1913D 759. 

69. Hamilton v. Pacific Drug Co., 
78 Wash. 689, 139 P 642. 

70. Bissell v. Gold, 1 Wend. (N. 
Y.) 210, 19 AmD > 480; Taylor: v. 
Trask, 7 Cow. (N. Y.) 249; Percival v. 
Jones, 2 Johns. Cas. (N. Y.) 49; Fen- 
elon v. Butts, 49 Wis. 342, 5 NW 784. 

71. Fenelon v. Butts, 49 Wis. 342, 
5 NW 784. 


[a] Ratification of illegal statute. 
—Where an execution debtor has 


been illegally committed to jail, ana. 


the execution creditor, while having 
nothing to do with the arrest and 
commitment, sends to the jailer 
money for the support of the execu- 
tion debtor while in jail, and prom- 
ises to send more money, if neces- 
sary, it is a ratification of the: un- 
lawful acts of the disclosure ¢om- 
missioner, and makes the creditor 
liable in an action for false impris- 
onment. Stuart v. Chapman, 104 Me. 
172070 UA. 1069. 

73. Tiede v. Fuhr, 264 Mo. 622, 
175 SW 910; Marks v. Townsend; 97 
N. Y. 590, 597; Pierson v. Gale, 8 Vt. 
509, 30 AmD 487. ‘ 

“BHyven malicious motives and: ab- 
sence of probable cause do not give 


a party arrested an action for false - 


imprisonment. They may aggravate 
his damage, but have nothing what- 
ever to do with the cause of action.” 
Marks v. Townsend, supra. 

[a] In Georgia, the general rule 
that a person who procures an arrest 
under void process is liable without 
regard to the question of good or bad 
faith is changed by the code which 
makes good faith the test in such a 
case. Berger v. Saul, 113 Ga. 869, 39 
SE 326. 

Malice as élement of cause of ac- 
tion generally see supra § 6 

74. Marks v. Townsend, 97 N. Y. 
590; Williams v. Smith, 14 C..B. N. 
S. 596, 108 ECL 596, 143 Reprint 579. 
But see Coleman v. Brown, 126 App. 
Div. 44, 110 NYS 701 (where it was 
held that a judicial détermination to 
issue process protected the parties 
instigating the arrest, unless it was 


shown that they failed to disclose . 


all of the material facts known to 
them or that some of such facts pre- 
sented to the judge were to their 
knowledge untrue). i 

75. .Nelson v. Kellogg, 
621, 123. P 1115, AnnCasi918D 759; 
Wachsmuth vy. Merchants’ Nat. Bank, 
96 Mich. 426, 56 NW 9, 21 LRA 278; 
Johnson v. Maxon, 23 Mich. 129. 

76. Wachsmuth v. Merchants’ Nat. 
Bank, 96 Mich. 426, 56 NW 9, 21 LRA 
278. See infra § 153. 


For later cases. develooments and changes in the law see cumulative Annotations, same title, page and note number. . 
i} 


162 Cal. ~ 


ne: 


§§ 47-48] 


process incurs no liability unless he does something 

more than make a complaint before a judicial officer | 
having jurisdiction over the general subject matter 
and person of the offender, by interfering and in- 
stigating the officer to enforce the process,’ nor is 
he liable for the acts of the officer in excess of 
his lawful authority, even if the arrest was under 
If he does interfere and instigate 
the officer he is liable, where the process, although 
regular on its face and apparently good, is unau- 
thorized,’® or was issued by a tribunal having no 
jurisdiction,®® or acting beyond the scope of its 
power.®! But a presecutor of the pleas acting in his 
public capacity in delivering process to an officer 
and directing its service has been exempted from 
A complainant may also be held liable 
if he takes part in bringing about a detention under 


invalid process.7® 


hability.®? 


process void on its face.*® 


What constitutes participation depends upon the 


77. Me.—Rush v. Buckley, 100 Me. 
i 61 A 774, 70 LRA 464,'4 AnnCas 

Mich.—Murphy Walters, 
Mich. 180. : 

N. Y.—Lewis v. Rose, 6 Lans. 206; 
Peckham y. Tomlinson, 6 Barb. 253. 

N. B.—Carter v. Purringtoh, 7 N. 
B. 226. 

N. S.—Johnston v. Robertson, 42 
N.S. 84. 

Ont.—Stephens v. Stephens, 24 U. 
Cc. Cc. P. 424; McKinley v. Munsie, 15 
[iy (ERA tery 2/43) UF 

See also generally cases supra § 45 


v. 34 


note 5. 

78. Baker v. Secor, 51 Hun 643, 
4 NYS 303. 

[a] Improper place of confine- 


ment.—The party procuring process 
of arrest in a’ civil case where such 
process was authorized is not liable 
for the illegal acts of the sheriff in 
eonfining plaintiff, while in custody 
under a body execution, among crimi- 
nals and convicts. Baker v. Secor, 51 
Hun 643, 4 NYS 303. 

79.. Mass.—Emery v. Hapgood, 7 
Gray 55, 66 AmD 459. 

N. Y.—Loomis v. Render, 41 Hun 
268; Hall v. Munger, 5 Lans.100. But 
see Krauskopf v. Tallman, 38 App. 
Div. 273, 56 NYS 967 [aff 170 N. Y. 
561 mem, 62 NE 1096:mem] (where in 
a case in which, although the com- 
plaint and warrant were held suffi- 
cient to confer jurisdiction, the ac- 
cused was discharged at the hearing 
on the ground that the offense had 
not been committed by him, it was 
held that, as the magistrate had 
jurisdiction to issue the process and 
the process itself was sufficient in 
form, the party procuring it was not 
liable even if he had taken such a 
part in the arrest as would institute 
him a trespasser had the warrant 
been void). 

Utah.—Smith v. Clark, 37 Utah 
116, 106 P 653, 20 LRANS 9538, Ann 
Cas1912B 13866. 

N. B.—Carter v. Purrington, 7 N. 
B.- 226. 

N. S.—Johnston v. 42 
N. S. 84. 

Ont.—Anderson v. Wilson, 25 Ont. 


Robertson, 


91. 
“The rule is, that if a stranger 
voluntarily takes upon himself to di- 
rect or aid in the service of a bad 
warrant, or interposes and sets the 
officer to do execution, he must take 
care to find a record that will sup- 
port the process, or he cannot set up 
and maintain a justification.” Per 


Bigelow. J., in Emery v. Hapgood, 7 
Gray (Mass.) 55, 58, 66 AmD 459. 
80. Emery v. Hapgood, 7 Gray 
(Mass.) 55, 66 AmD 459. 
81. Emery v. Hapgood, 7 Gray 
(Mass.) 55, 66 AmD 459. 5 
g2. Hann v. Lloyd, 50 N. J. L. 1,, 
11 A 346. 


Ala.— Woodall vy. McMillan, 38 


FALSE IMPRISONMENT 


of the arrest.®® 


[§ 48] 


Ala. 622; Crumpton v. Newman, 12 
Ala. 199, 46 AmD 251. 

N. Y.—Hewitt v. Newburger, 141 
Ng Ye) 538,,,06 NE* 5935) Miller—v. 
Adams, 7 Lans. 131 [aff 52 N. Y. 409]; 
Griswold v. Sedgwick, 6 Cow. 456. 

Oh.—Dougherty v. Gilbert, Tapp. 6. 

Tex.—Coffin v. Varila, 8 Tex. Civ. 
A. 417, 27 SW 956. 

Utah.—Smith yv. Clark, 37 Utah 116, 
106 P 653, 26 LRANS 953, AnnCas 
1912B 1366. , : 

W. Va.—Williamson v. Glen Alum 
Coal Co., 72 W. Va. 288, 78 SH 94. 

Wis.—Frazier v. Turner, 76 Wis. 


562, 45 NW 411; Gelzenleuchter v. 
Niemeyer, 64 Wis. 316, 25 NW 442, 
54 AmR 616. 


Eng.—Green v. Elgie, 5 Q. B. 99, 
48 ECL 99, 114 Reprint 1186. 

[a] Warrant not reciting a crimi- 
nal offense.—The act charged in a 
warrant not being a criminal offense, 
those who actively cause an arrest 
thereunder are liable for false im- 
prisonment. Willamson v. Glen Alum 
Coal Co., 72 W. Va. 288, 78 SE 94. 

[b] Conduct subsequent to arrest. 
—Although the mere delivery of a 
warrant to the officer may not show 
participation, if, after arrest, an at- 
torney improperly delays giving in- 
formation as to costs whereby the 
prisoner could purge himself of his 
contempt, such conduct may show a 
motive beyond the mere wish to dis- 
charge the attorney’s professional 
duty, and render him liable. Green 
v. Higie, 5 Q. B. 99, 48 ECL 99,114 
Reprint 1186. : 

84. See cases infra this note. 

{a] Participation in service 
shown (1) by pointing out the party 
to be arrested to the officer who has 
the warrant (Mexican Cent. R. Co. v. 
Gehr, 66 Ill. A. 173; Drinkwater v. 
Jones, 13. Oh. Cir. Ct. 489;.Coffin_v. 
Varila, 8 Tex. Civ. A. 417, 27 SW 
956); (2) by handing the officer a 
warrant requesting the arrest of de- 
fendant at a stated place, offering to 
provide a vehicle, in connection with 
other circumstances (Hewitt v. New- 
burger, 141 N. Y. 538, 36 NE 593 [rev 
66 Hun 230, 20 NYS 913]); (3) by 
drawing complaint, filling up war- 
rant, receiving it from justice, hand- 
ing it to constable, and ordering him 
to make arrest at any cost (Loomis 
v. Render, 41 Hun (N. Y.) 268); (4) 
by delivery of warrant void on its 
face to an officer and directing arrest 
under it (Thorpe v. Wray, 68 Ga. 359; 
Cody v. Adams, 7 Gray (Mass.) 59; 
Hallock v. Dominy, 7 Hun (N. Y.) 
52 [rev on other grounds 69 N. ne 
238]; Whitcomb v. Cook, 39 Vt.i585)5 
(5) notwithstanding the approval of 
the prosecuting attorney (Frazier v. 
Turner, 76 Wis. 562, 45 NW 411). 

[b] Participation in service not 
shown (1) by delivery of warrant to 
constable without asking or direct- 
ing that the arrest be made or he- 


facts and circumstances of each case.** 
indispensable that the party be present at the time 


bb. Clerical Officers. 
or judicial officer has jurisdiction to order process 
to issue, the clerk of court cannot be held liable if 
he issues process in conformity with such order.®® 
But he may be responsible if he issues process in a 
case where the statute forbids its issuance,’ or as- 
sumes judicial power to issue process in a case where 
he does not possess such power.*® 
though he acts in apparent compliance with a judi- 
cial determination permitting it, if such determina- 
tion was unauthorized by the statute.6® Where proc- 
ess is issued as a matter of course by the clerk. upon 
the application of a party, he is not liable where 
there is nothing on the records to show that its is- 
suance is unlawful,®° but may be liable if he issues 
it contrary to law upon facts within his knowledge.®! 
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It is not 


Where the court 


This is so, al- 


ing present at the time of the arrest 
(Love v. Wood, 55 Mich. 451, 21 NW 
887); (2) by merely delivering a war- 
rant believed to be valid to an offi- 
cer to execute (Lewis v. Rose, 6 Lans. 


(N. Y.) 206); (3) or by going with 
constable to bring back horse and 
wagon, being present when arrest 


was made, but taking no part other 
than to extricate constable from un- 
der horse’s feet when he was mak- 
ing the arrest (Maddox v. Murphy, 
2 Ns B. 2638). 

{[c] A’ question for the jury is 
created (1) by delivering process 
and giving~ instructions to officer 
(Hall v. Munger, 5 Lans. (N. Y.) 
100), (2) and by accompanying offi- 
eer and pointing out accused (West 
v. Smallwood, 3 M. & W. 418, 150 
Reprint 1208). 

{d] Arrest at complainant’s house. 
—The fact that defendant who had 
laid facts before a judge resulting in 
plaintiff's arrest was present when 
the arrest was made is of less 
significance than would otherwise 
attach to it, where the arrest was 
made at defendant’s house. Love-v. 
Halladay, 139 Mich. 575,102 NW 1027. 

{e] Ratification. — Person whose 
only participation in an arrest was 
the filing of a complaint was held 
not to have ratified an illegal con- 
viction or detention merely by reply- 
ing in the affirmative at the time of 
sentence to a question of the court 
as to whether he wished the sentence 
executed. This amounted only to re- 
iterating the original complaint. Rush 
v. Buckley; 100 Me. 322, 61-A 774, 70 
LRA 464, 4 AnnCas 318. 


85. Clifton v. Grayson, 2 Stew. 
(Ala.) 412. 
.86. Butler v. Tattnall Bank, 140 


Ga. 579,'79 SE 456. See also Per- 
cival v. Jones, 2 Johns. Cas. (N. Y.) 
49 (justice acting ministerially or as 
clerk). 3 

87. Andrews v. Marris, 1 Q. B. 3, 
41 ECL 409, 113 Reprint 1030. 

fa] Ilustration.—Where the judz- 
ment was that the debtor pay an 
installment every month, or execu- 
tion to issue, but the statute pro- 
vided that, where the court ordered 
a judgment to be paid by install- 
ments, it must on default take fur- 
ther judicial proceedings before exe- 
cution could issue, a court clerk 
who, without further judicial pro- 
ceedings, issued execution on a de- 
fault in the payment of an install- 
ment was held liable. Andrews Vv. 
Marris, 1 Q. B. 3, 41 ECL 409, 113 
Reprint 1030. 

88. Cleveland v. Emerson, 51 Ind. 
A. 339, 99 NE 796. 

g9. Andrews v. Marris, 1 Q. B. 3, 
41 ECL 409, 113 Reprint 1030. 


90. Barnes v. Viall, 6 Fed. 661. 
91. Parnes v. Viall, 6 Fed. 661. 


See also Pierson v. Gale, 8 Vt. 509, 
30 AmD 487 (dictum). 
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[§ 49] cc. Executive or Ministerial Officers— 
(aa) Process Regular on Face. Process not void 


on its face issued by a judicial tribunal having 


general jurisdiction of the subject matter and of 
the person is a protection to the officer executing 
it... The doctrine applies to courts of limited as 


FALSE IMPRISONMENT 


a. 


well as general jurisdiction, if the subject matter 
of the suit appears to be within the jurisdiction of 
the court.°* The officer is not required to look be- 
yond the warrant to the validity and regularity of 
the proceedings on which it is founded,®* nor to 
exercise his judgment touching its validity in point 


92, U. S.—Weigel v. Brown, 194;AmSR 137; Wheaton vy. Beecher, 49 , fairly apprise any one that it is 


Fed. 652, 115 CCA 442; Reisterer v.j Mich. 348, 13 NW 769; Johnson v. | issued 
Lee Sum, 94 Fed. 348, 36 CCA 285;|Maxon, 23 Mich. 
Bryan y. Congdon, 86 Fed. 221, 29|}Greenman, 4 Mich. 291. 


CCA 670; Hofschulte v. Doe, 78 Fed. Minn.—Collins 


436; Whitten v. Bennett, 77 Fed. 271 | Minn. 339, 25 NW 708. 
Mo.—Burnett v. 
man _v. Emerson, 71 Fed. 264, 18 CCA | 68, 197 SW 241; Wehmeyer v. Mulvi- 
38; Barnes v. Viall, 6 Fed. 661; Dev-| hill, 150 Mo. A. 197, 130 SW 681; 
lin vy. Gibbs, 7 F. Cas. No. 3,842, 4|St. Louis v. Karr, 
Cranch C. C. 626; U. S. v. Harris,} Merchant v. Bcthwell, 60 Mo. A. 341. 
Nebr.—Kelsey  v. 
Starkey, 192] Nebr. 760, 74 NW 1099; Atwood v. 
147, 61 NW 574; 
23 Nebr. 200, 36 


[aff 86 Fed. 405, 30 CCA 140]; Car- 


20 EY) Cass INO! 15,3138: 
Ala.—Ferguson vy. 


Ala. 471, 68 S 348; Tennessee Coal,| Atwater, 43 Nebr: 
etc., R. Co. v. Butler, 187 Ala. 51,] Miller v. Woods, 


65 S 804; Leib v. Shelby Iron Co.,| NW 483. 
97 Ala. 626, 12 S 67; Williams v. 
Ivey, 37 Ala. 244. 


Dewwouslass.v.' Stabl, Wi) Ark; 236, | 33 Ni Ie. 


72 SW 568; Trammell vy. Russellville, N. Y.—Marks 


34 Ark. 105, 36 AmR 1; Chrisman v.|N. Y. 590; Hallock v. Dominy, 69 
N. Y. 238; Mott v. Union Bank, 38 
N. Y. 18 [aff 21 N. Y. Super. 591]; 
604, 173 P 494; Pankewiez v. Jess,| Smith v. Warden, 4 Hun 787; Hall 
v. Munger, 5 Lans. 100; Henry v. 
Conn,—Gilbert v. Rider, Kirby 180.] Lowell, 16 Barb. 
Whitney, 21/Schell, 5 N. Y. Super. 323; Nowak 
v. Waller, 10 NYS 199 [aff 132 N. Y. 
590, 30 NE 868]; Stewart v. Hawley, 
21 Wend. 552; Savacool v. Bough- 
Ill. Feld vy. Loftis, 240 Ill. 105,|ton, 5 Wend. 170, 21 AmD 181; Smith 
-|v. Shaw; 12 Johns. 
275; Slomer v. Peo., 25 Ill. 70, 76|Shed, 10 Johns. 138. 
Bryan v. Stewart, 123 N. C. 


Carney, 33 Ark, 316. 
Cal.—Kalish v. White, 86 Cal. A. 


27 Cal. A. 340, 149 P 997. 
Hawaii—Gomez v. 
Hawaii 539. 
Ida.—Peterson v. Merritt, 25 Ida. 
324, 1387 P 526. 


88 NE 281; Ressler v. Peats, 86 Ill 


AmD 786; Tuttle v. Wilson, 24 Ill. IN.AG, 
5538; Tefft v. Ashbaugh, 13 Ill. 602;|92, 31 SH 286. 
McDonald v. Wilkie, 13 Ill. 22, 54 


Morrell v. Martin, 17 Ill. A. 336. 
Ind.—Goodwine  v. 
Ind. 112; Jeffries v. McNamara, 49 


Cooper v. Adams, 2 Blackf. 294, 
Iowa.—McGrew _ v.. 
Iowa 540, 124 NW 195; Chambers v. 


740, 121 SW 695; Rowe v. Reneer, 
99 SW 250, 30 KyL 545. 10, 17 SW 390; 

ua.—Brainard v. Head, 15 La. Ann, 
Went v. Morgan, 3 La. 311. 34 SW 1048. 
Me.—Faloon v. O’Connell, 113 Me. 


AnnCas 318; Jacques v. Park, 96 Me. | 284. 
268, 52 A 763; Winchester v. Everett, 


Mass.—Tellefsen v. Fee, 168 Mass.|AmD 487: 
188, 46 NE 562, 60 AmSR 379, 45 


Cassier v. Fales, 139 Mass. 461, 1 


son, 106 Mass. 296; Hubbard v. Gar- print 1027; 


410, 61 AmD 470; Twitchell v. 


Nichols vy. Thomas, 4 Mass. 232. 
Mich.—Oxford v. Berry, 204 Mich. . B.—Carter 
197, 170 NW 83; Whitman y. Bran-|N. B. 226 
strom, 202 Mich. 457, 168 NW 432; 
Brown v. Hadwin, 182 Mich. 491, 148 Q._ B. 194, 
NW 693, LRA1915B 505; Schnider v. [a] 


N. J.—Stricker v. Pennsylvania R. 
Co., 60. N23. 923037, AoW76 = Jen- 
Ark.—MclIntosh v. Bullard, 95 Ark.|nings v. Thompson, 54 N. J. L. 55, 
227, 129 SW 85, 88 [cit Cyc]; Camp-|22 A 1008; Hann v. Lloyd, 50 N. J. 
Wellaye giiyde.92 Ark! 128. 122) 0SW | du, 1, 21 A 4265 Mangold y. Thorpe, 


268; Stanton v. 


Oh.—Brinkman v. Drolesbaugh, 97 
AmD 423; Lattin v. Smith, 1 I11.]Oh. St. 171, 119 NE 451, LRA1918& 
301; Mlack. vy. Ankeny, 1° I1l..~187; | 1132. Taylor v. Alexander, 6 Oh. 
144; Williams v. Morris, 14 Oh. Cir. 
Stephens, 63]/Ct. N. S. 353, 32 Oh. Cir. Ct. 453. 
Pa.—Barnett v. Reed, 51 Pa. 190, 
Ind. 142; Johnston v. Vanamringe, 5/88 AmD 574; Allison v. Rheam, 3 
Blackf. 311; Davis v. Bush, 4 Blackf.|Serg. & R. 139, 8 AmD 644; Hecker 
330; Poulk v. Slocum, 3 Blackf. 421;|v. Jarrett, 3 Binn. 404. 

R. I.—Calderone 
Holmes, 145)R. I. 578,,51°A 215. 
S. C.—Whaley v. Lawton, 62 S. C. 
Oehler, 107 Iowa 155, 77 NW 853. 91, 40 SE 128, 56 LRA 649; Bragg 

Ky.—Johnson v. Scott, 134 Ky. 736, | v. Thompson, 19 S. C. 572. 

Tex.—Canfield v. Gresham, 82 Tex. 
Regan v. Jessup, 
34 Tex. Civ. A. 74, 77 SW 972; Gaines 
489; Driggs v. Morgan, 10 Rob. 119; |v. Newbrough, 12 Tex. Civ. A. 466, 


Utah.—Richardson v. Capwell, 176 
30, 92 A 932; Rush vy. Buckley, 100] P 205; Marks v. Sullivan, 9 Utah 12, 
Me. 322, 61 A 774, 70 LRA 464, 4/33 P 224; Clinton y. Nelson, 2 Utah 


Vt.—Meserve v. Folsom, 62 Vt. 504, 
80 Me. 535, 15 A 596, 6 AmSR 228,/20 A 926; Barrett v. Crane, 16 Vt. 
1 LRA 425; Snow v. Weeks, 75 Me. 246; Churchill vy. Churchill, 12 Vt. 
105. 661; Pierson v. Gale, 8 Vt. 509, 30 


Wis.—Holz v. Rediske, 116 Wis. 
LRA *481; Langford v. Bosion, etc., 358, 92 NW 1105; Lueck vy. Heisler, 
R. Co., 144 Mass. 431, 11 NE 697;|87 Wis. 644, 58 NW 1101. 

Eng.—Andrews vy. Marris, 1 Q. B. 
NE 922; O’Shaughnessy v. Baxter, |]3, 41 BCL 409, 113 Reprint 1030; 
121 Mass. £15; Underwood v. Robin- | Marshalsea Case, 10 Coke 68b, 77 Re- 
Tarlton v. Fisher, .2 
field. 102 Mass. 72; Chase v. Ingalls, | Doug]. 671, 99 Reprint 426; Prigg v. 
97 Mass. 624; Clarke v. May, 2 Gray Adams, 2 Salk. 674, 91 Reprint 573; 
Hill v. Bateman, Str. 710, 93 Reprint 
Shaw, 10 Cush. 46, 57 AmD 80: Dona- 800; Barker v. Braham, W. Bl, 866, 
hue _v. Shed, 8 Metc. 326; Wilmarth | 9¢ Reprint 510, 3 Wils. C. P. 368, 
v. Burt, 7 Metc. 257; Sandford v.|95 Reprint 1104; Parsons v. Lloyd, 
Nichols, 18 Mass. 286, 7 AmD 151; | W. Bl. 845, 96 Reprint 498, 3 Wils. 
sor 341, 95 Reprint 1089. 


Ont.—Fergusson v. Adams, 5 U. C. 


: Process is s to be regular 
Montross, 158 Mich. 263, 122 NW 534: | on its face when pear teate from a 
Schultz v. Huebner, 108 Mich. 274, | court, officer, or body having author- 
66 NW 57; Johnson yv. Morton, 94 ity of law to issue process of that 
Mich. 1, 538 NW 816; Brooks y. Man- nature, and which is legal in form, 
gan, 86 Mich. 576, 49 NW 633, 24]and contains nothing to notify or 


without authority. Panke- 
129; Ortman v. | wicz v. Jess, 27 Cal.) A. 340, 149. P 
99R: 

[b] Process need not be in all 
respects regular.—By the established 
doctrine that process fair on its face 
protects from liability the officer exe- 
cuting it is not meant that it shall 
in all respects be regular, but that 
it shall appear to have been law- 
fully issued, and such as the officer 
might lawfully serve. Hofschulte Vv. 
Doe, 78 Fed. 436; Douglass vy. Stahl, 
71 Ark, 236, 72 SW 568. 

[c] Reasons for rule.—(1) The 
officer is protected, if the process is 
regular on its face, because he has 
no means of ascertaining whether 
the court or officer issuing it had ju- 
risdiction, or whether the proceed- 
ings to obtain it were in conformity 
to law, and because he would be lia- 
ble to the party’in whose favor it 
issued in damages for neglecting or 
refusing to execute it. Hall v. Mun- 
ger, *5: Gans. CN: Y.) > 100)" °(2)) athe 
speedy administration of justice re- 
quires that the mandates of all 
courts, and other tribunals and per- 
sons possessing judicial 
should be executed promptly and 
without hesitation by those to whom 
they are directed. To secure this, 
it is necessary that the law should 
throw its protecting mantle around 
those executing such mandates, and 
hold them harmless, so long as they 
do only what they are commanded 
to do, without requiring them to de-' 
termine whether it is rightly and 
properly commanded or not. ‘Peter- 
Bou V. Merritt, 25 Ida.’ 324° °137. P 
526. 

[ad] In Georgia, under statutory 
provision, the warrant protects the 
Officer even if defective in form. 
Butler vy. Tattnall Bank, 140 Ga. Day 
79 SE 456; Williams vy. Sewell, 121 
Ga. 665, 49 SE 732; Joiner v. Ocean 
SS. Co., 86 Ga. 238, 12 SE 361. 

93. Bohri v. Barnett, 144 Fed. 
389, 75 CCA 327; Peterson v. Merritt, 
25 Ida. 324, 137 Pp 526; Jennings y. 
Thompson, 54 N. J. L. 55, 22 A 1008; 
Savacool v. Boughton, 5 Wend. 
(N. Y.) 170, 21 AmD 81. 

94. U. S.—Hofschulte v. Doe, 78 
Fed. 436; Whitten v. Bennett, 77 Fed. 
271 [aff 86 Fed. 405, 30 CCA 140}. 

Ala.—Ferguson  y, Starkey, 192 
AM ghar 68 S 348. 

a.—Peterson v. Merritt, 25 ; 
Ma teed P-526. ae 

-—Feld v. Loftis,’ 240 T1. 106; 
88 NE 281; Ressler vy. Peats, 86 Ill. 
Ld Ohya WUE, sv Wilson, 24 Tl, 553; 
Flack vy. Ankeny, 1 Ill. 187. 

Ind.—Davis vy. Bush, 4 Blackf. 
380; Cooper v. Adams, 2 Blackf. 294. 

Me.—Rush y. Buckley, 100 Me. 322, 
oa A hie 70 Re 464, 4 AnnCas 318: 

owe v. ripp, 61 Me, 

ADE Bie > te 28 
ass.—Langford v. Boston, ete., 
R. Co., 144 Mass, 431, 11 NE 697: 
Underwood vy. Robinson, 106 Mass. 
296; Hubbard y. Garfield, 102 Mass. 
12; Chase.v, Ingalls, 97 Mass. 524. 

Mich.—Thomas y. Rosecrantz, 193 
Mich. 357. 159 NW 514; Brown v. 
Hadwin, 182 Mich. 491, 148 NW 693, 


Brackett, 34 
Prince, 272 Mo. 


85 Mo. A. 608; 
Klaubunde, 64 


Townsend, 97 


257; Warner v. 


v. Kiernan, 23 


Purrington, 7 


94 Mich. 1, 583 NW 816; Wheaton v, 
Beecher, 49 Mich. 348, 13 NW 769. 
Mo.—Burnett vy. Prince, 272 Mo. 
68, 197 SW 241: Merchant v. Both- 
well, 60 Mo. A. 341, 
._ N. J.—Jenninges v. Thompson, 54 
N. J. L. 55, 22 A 1008; Mangold y. 
Thorpe, 33)No 7... 1342 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[§ 49 


powers, — 


LRA1915R 505; Johnson v. Morton, 


eas |. 


- §§ 49-50] 


of law.°> His exemption from liability is unaffected 
by his actual knowledge of any invalidity or irregu- 
larity in such antecedent proceedings,®® or by the 
fact that the process may have been obtained fraud- 
ulently,°” or that his feelings toward the party ar- 
rested were malicious;®® nor is he affected by the 
fact that the judicial officer issuing it committed an’ 
error in doing so,®® or by notiee of facts which 
might render the arrest improper. 
the process was subsequently set aside does not 
nullify its protection to the officer.? 
cial officer issuing the process has jurisdiction over 
the subject of violations of municipal ordinances, 
he is not liable, even if it turns out that the or- 


N. Y.—Hall v. Munger, 5 Lans. 
100; Nowak v. Waller, 10 NYS 199 
{aff 132 N. Y. 590 mem, 30 NE 868 
ee Warner v. Shed, 10 Johns. 

Oh.—Brinkman y. Drolesbaugh, 97 
Oh. St. 171, 119 NE 451, LRA1918F 
1132; Taylor v. Alexander, 6 Oh. 144; 


Williams v. Morris, 14 Oh. Gir. Ct.’ 


N._S. 353, 32 Oh. Cir. Ct. 453. 

Utah.—Marks vy. Sullivan, 9 Utah 
12, 33 P 224. 

Vt.—Barrett v. Crane, 16 Vt. 246; 
Pierson v. Gale, 8 Vt. 509,30 AmD 
487. 

[a] Error in the copy of a mitti- 
mus furnished does not render him 
liable unless he had reason to be- 
lieve it to be erroneous. Martin v. 
Collins, 165 Mass. 256, 438 NE 91. 

[b] Error of grand jury.—An offi- 
cer acting under process regular in 
form, based on a proper indictment 
of record, is not liable because the 
grand jury made a mistake in finding 
the indictment. Whitten v. Bennett, 
77 Fed. 271 [aff 86 Fed. 405, 30 CCA 
140]. 

[c] Magistrate acting as plain- 
tiff’s attorney.—Where the affidavit 
upon which the writ issued was 
sworn to before the same person as 
magistrate who filled out the writ 
as attorney for plaintiff therein, and 
the officer executing, by reason of 
his private knowledge of the magis- 
trate’s handwriting and’ relation to 
one of the parties to the action, had 
knowledge of the circumstances, it 
was held that this did not deprive 
the officer of the conclusive protec- 
tion which the law attributes to a 
process regular on its face and is- 
sued by a court of competent juris- 
diction. Underwood v. Robinson, 106 
Mass. 296. 

{d] Omission of statements as to 
legal prerequisites—A capias ad 
satisfaciendum issued upon a judg- 
ment is not void on its face, although 
it does not recite that the oath re- 
quired by law to be made was made 
‘before it issued. Lattin v. Smith, 1 
Tll. 361. 

[e] Offense committed beyond ju- 
risdiction——Where the jurisdiction 
is limited to causes of action, aris- 
ing in a particular limited territory, 
the court may award process, and 
the officers may execute it, unless it 
appears on the face of the proceed- 
ings that the cause of action arose 
out of the jurisdiction; the officers 
are not bound to inquire where the 
cause of action arose. Poulk v. Slo- 
cum, 3 Blackf. (Ind.) 421. 

{[f] Warrants issued by inferior 
magistrates must show on their face 
legal authority for their issuance, as 
it cannot be presumed. Jacques v. 
Parks, 86 Me. 268, 52 A 763. 

95. Gomez v. Whitney, 21 Hawaii 
539. E 

96. Underwood vy. Robinson, 106 
Mass. 296; Marks v. Sullivan, 9 Utah 
Pome ao baat... - 2 

97. Peterson v. Merritt, 25 Ida. 
324, 187 P 526; Cassier v. Fales, 139 
Mass. 461, 1 NE 922; Oxford v. Berry, 
204 Mich. 197, 170 NW 838; Johnson 
v. Maxon, 23 Mich. 129; St. Louis 


FALSE IMPRISONMENT 


the prosecution 
fense justifying 
[§ 50] (bb) 


The fact that 
If the judi- 


v. Karr, 85 Mo. A. 608. 

98. Regan v. Jessup, 34 Tex. Civ. 
A. 74, 77 SW 972. 

99. Ala.—Duckworth vy. Johnston, 
7 Ala. 578. 

Ark.—Trammell v. 
Ark. 105, 36 AmR 

Ida.—Peterson v. Merritt, 25 Ida. 
324, 1387 P 526. 

lowa.—McGrew v. Holmes, 145 
Iowa 540, 124 NW 195; Chambers v. 
Oehler, 107 Iowa 155, 77 NW 853. 
Pe ee oi tae v. Head, 15 La. Ann. 
panes TOs v. Thomas, 4 Mass. 

Mich.—Brooks v. Mangan, 86 Mich. 
She 49 NW 63838, 24 AmSR 137. 


yvieeuty ile, 34 


«. Ye-—Stewart Vv.) Etawiley,, 21 
Wend. 552. 
Oh.—Taylor v. Alexander, 6 Oh. 


144, 
Ai rata nee ane sen v. Capwell, 176 

[a] Although irregular and void- 
able, it is nevertheless a protection. 
Nichols v. Thomas, 4 Mass. 232. 

[b] Magistrate exceeding juris- 
diction.— Where a marshal acted in 
good faith under a warrant regular 
on its face and not showing want 
of jurisdiction in the justice issuing 
it, the marshal is not liable because 
the justice exceeded his jurisdiction. 
eae non v. Capwell, (Utah) 176 

1. Cassier v. Fales, 139 Mass. 461, 
1 NE 922; O’Shaughnessy v. Baxter, 
121 Mass. 515; Wilmarth v. Burt, 7 
Metc. (Mass.) 257; Marks v. Sulli- 
van, 9 Utah 12, 33 P 224; Tarlton v. 
Fisher, 2 Dougl. 671, 99 Reprint 426. 

[a] Arrest of infant.—The arrest 
of one known to be an infant for 
debt will not render the officer liable 
in false imprisonment. Cassier vy. 
Fales, 139 Mass. 461, 1 NE 922, 

[b] Arrest of bankrupt after dis- 
charge.—The arrest of a bankrupt 
on a warrant valid on its face will 
not render the officer executing it lia- 
ble in false imprisonment although 
he has knowledge of the facts of 
the discharge. Wilmarth vy. Burt, 7 
Metc. (Mass.) 257. 

[c] Omission of statement as to 
character of offense charged.—W here 
a warrant of arrest did not state the 
character of the offense, that fact 
would not render it void so as to 
make the officer executing it liable 
in damages for false imprisonment. 
Mangold v. Thorpe, 33 N. J. L. 134. 

2. Schultz v. Huebner, 108 Mich. 
274, 66 NW 57; Brinkman v. Droles- 
baugh, 97 Oh. St. 171, 119 NE 451, 
LRA1918F 1132; Barker v. Braham, 
W. Bi. 866, 96 Reprint 510, 3 Wils. 
Cc. P. 368, 95 Reprint 1104; Parsons 
v. Lloyd, W. Bl. 845, 96 Reprint 498, 
3 Wils. C. P. 341, 95 Reprint 1089. 

[a] Discharge on habeas corpus 
immaterial—A. person arrested and 
imprisoned for the violation of a void 
ordinance of a municipal corporation 
may be discharged therefrom on 
habeas corpus, but it does not fol- 
low that the officer executing the 
process of the court regular on its 
face is liable in a civil action for 
damages. Hofschulte v. Doe, 78 Fed. 


dinanece is invalid.? 
having been issued irregularly by a party is not a 
protection to him, is nevertheless a protection to 
the officer executing it, and to those who assist 
him. If, however, the officer is a party to the 
issuance and service of process which is merely a 
sham to cover extortion or some purpose other than 


[250.J.] 487 


Process, which because of its 


of the alleged offender for an of- 
arrest, he is liable.® 
Process Regular, but Court With- 


out Jurisdiction. In cases where, although the proe- 
ess appears regular on its face, the judicial tribunal 
has in fact no jurisdiction, the general rule is that 
the officer is not protected by the process;’ other 


436. 

8. Bohri v. Barnett, 144 Fed. 389, 
75 CCA 327; Hofschulte v. Doe, 78 
Fed. 436; Rush vy. Buckley, 100 Me. 
322, 61 A 774, 70 LRA 464, 4 AnnCas 
318; Merchant vy. Bothwell, 60 Mo. 


A. 341. 

[a] Ordinance not duly published. 
—The officer is bound to know 
whether the court has general ju- 
risdiction over the offense set forth 
in the process, but not bound to in- 
quire whether ordinance has been 
duly published. Rush vy. Buckley, 
100 Me. 322, 61 A 774, 70 LRA 464, 
4 AnnCas 318. 

4. Hall v. Munger, 5 Lans. (N. Y.) 
100; Chapman v. Dyett, 11 Wend. 
(N. Y.) 31, 25 AmD 598; Pierson v. 
Gale, 8 Vt. 509, 30 AmD 487. 

5. Goodwine v. Stephens, 63 Ind. 
112; Pierson v. Gale, 8 Vt. 509, 30 
AmD 487. 

6... Slomer’v.. Peo., 25, Tl; TOs06 
AmD 786; State v. Greenwood, 8 S. C, 
L. 420. : 

7. U, S.—Kilbourn “vy. Thompson, 
103 U. S. 168, 26 L. ed. 377. 

Ala.—Duckworth v. Johnston, 7 


Ala. 578. 
Ark.—Thompson y. Whipple, 54 
Ark. 203, 15 SW 604. 
Conn.—Burlingham vy. Wylee, 2 
Root 152. 
Ill.—Moore vy. Watts, 1 Ill. 42. 
Ind.—Poulk v. Slocum, 3 Blackf. 


421; Cleveland v. Emerson, 51 Ina. 
A. 339, 99 NE 796. 

Ky.—Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRA1915B 172; 
Stephens v. Wilson, 115 Ky. 27, 72 
SW 336, 24 KyL 1832. 
ee ee v. Thomas, 4 Mass. 

N. H.—Batchelder v. Currier, 45 
N. H. 460. 

N. Y.—Smith y. Shaw, 12 Johns. 
aoe Contra Peo: v. Warren, 5 Hill 
wiley a v. Alexander, 6 Oh. 


14 

Tex.—Canfield v. Gresham, 82 Tex. 
10, 17 SW 390. 

Vt.—Barrett v. Crane, 16 Vt. 246. 

Eng.—Marshalsea Case, 10 Coke 
€8b, 77 Reprint 1027; Watson v. Bo- 
gjell, 14 M. & W. 57, 153 Reprint 
388; Shergold v. Holloway, Str. 1002, 
93 Reprint 995; Hill v. Bateman, Str. 
710, 98 Reprint 800. 

Can.—McSorley v. St. John, 6 Can. 
So. Owebods 

[a] The reason for the rule has 
been stated by many authorities to 
be that the officer is bound or will 
be presumed to know the jurisdic- 
tion of the tribunal issuing the proc- 
ess. Hull v. Blaisdell, 2 Ill. 332; 
Smith v. Shaw, 12 Johns. (N. Y.) 
257; Taylor v. Alexander, 6 Oh. 144; 
Canfield v. Gresham, 82 Tex. 10, 17 
W 390; Marshalsea Case, 10 Coke 
8b, 77 Reprint 1027; Watson v. Bo- 
Gell 14.5 Ma i-&" Wi bts 153 Reprint 
388; Shergold v. Holloway, Str. 1002, 
93 Reprint 995. 

{b] Presiding officer of meeting 
having no jurisdiction.—Where the 
mayor of a city ordered a member of 
the city council to be ejected from 


a meeting, and it was held that he 


488 [25C.d.] 


decisions modify this rule by holding the officer 
liable if he enforces process after notice of facts 
legally sufficient to establish lack of jurisdiction.® 
Likewise an officer has been held liable where he 
made the arrest under process issued pursuant to 


an unconstitutional statute.® 


was without any authority to make 
the officer executing 


such an order, 
it was held liable. Thompson v. 
Whipple, 34 Ark. 203, 15 SW 604. 


[c] Sergeant at arms.—No gen- 


eral power to punish for contempt, 
other than is found in the constitu- 
tion, being vested in the house of 
representatives, its order directing 
the punishment for contempt of one 
not a member did not protect the 
Sergeant at arms. Kilbourn  v. 


Thompson, 103 U. S. 168, 26 L. ed. 
377. 
{[d] Warrant issued by notary 


public being void, because a notary 
public does not have judicial pow- 
ers, does not protect officer... Howell 
v. Wysor, 74 W. Va, 589, 82 SE 503, 
AnnCas1916C 519. 

[e] Warrant issued by 
clerk without authority—Where a 
warrant to enforce a town ordinance 
is issued by a court clerk pursuant 
to statute which had been repealed 
by implication, the warrant was un: 
lawful and did not protect the officer. 
Cleveland v. Emerson, 51 Ind. A. 339, 
99 NE 796. 

{f] Illegal tax assessments.,—(1) 
If the person taxed, or the subject 
matter of taxation is not within the 
authority of the officers who make 
the assessment such assessment be- 
ing coram non judice, the warrant 
is void and does not protect the offi- 
cers. Thurston v. Martin, 23 F. Cas. 
No. 14,018, 5 Mason (U. S.) 497. (2) 
Where the assessment against plain- 
tiff was void because he was not the 
_ Owner of the land assessed, a col- 
lecting officer who holds a warrant 
for plaintiff which, although good on 
its face, is founded upon such void 
assessment, is guilty of trespass in 
arresting plaintiff. McSorley v. St. 
John 6) Cans S29 'Cr 581. “@) And 
where a tax warrant issued by a 
school district is invalid because the 
town has not been legally districted, 
it furnishes no protection. Bassett 
vi Porter, 10 Cush. (Mass.) 418. 

(g] In Georgia, under statutory 
provisions, it is necessary to estab- 
lish both that the process was void, 
and that it was issued in bad faith. 
Berger v. Saul, 113 Ga. 869, 39 SE 
326; McDonald v. Lane, 80 Ga. 497, 
5 SE 628. To same effect Butler v. 
Tattnall Bank, 140 Ga. 579, 79 SE 
456; Williams v. Sewell, 121 Ga. 665, 
49 SE 732. : 

8 Tefft v. Ashbaugh, 13 Ill. 602; 
McDonald v. Wilkie, 13 Ill. 22, 54 
AmD 423; Tellefsen v. Fee, 168 Mass, 


188, 46 NE 562, 60 AmSR 3879, 45 
LRA 481. 
[a] Tllustration. — A _ constabl 


ritorial jurisdiction of the munici- 
pal court of Boston, on a writ in 
proper form sued out of such court 
by one of the crew of such vessel 
to recover wages, was liable for ille- 
eal arrest, where he was informed 
before the arrest that the captain 
and vessel were Norwegian, and that 
the claim would be adjusted at the 
consulate of Sweden and Norway, in 
accordance with treaty provisions 
‘ giving exclusive jurisdiction of such 
questions tothe consul. Tellefsen vy, 
Fee, 168 Mass. 188, 195, 46 NE 562, 
60 AmSR 379, 45 LRA 481 (In this 
case the court said: “Several cases 
have been called to our attention in 
which there are dicta to the effect 
that an officer is not bound to look 
beyond his precept, even if he has 
knowledge that the court has no ju- 


court 
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[$§ 50-51 


Process Void on Face. The officer 


is not protected where the process is void on its 
face,° as where it does not disclose an offense 
known to the law,*! or does not show the authority 
of the magistrate to issue it,” or discloses an offense 


over which the court has no jurisdiction, or shows 


° 
risdiction; 
these cases shows that the facts 
known to the officer did not affect 
the jurisdiction of the court, but re- 
lated to irregularities in the prior 
proceedings or to matters merely of 
defence to the action’’). 

9. Sumner v. Beeler, 50 Ind. 341, 
19 AmR 718. 

10. U. S.—West v. Cabell, 153 
U. S. 78, 14 SCt 752, 38 Li. ed. 643; 
Reichman vy. Harris, 252 Fed. 371, 164 
CCA 295; Weigel-y. Brown, 194 Fed. 
652, 115 CCA 442, 

Ala.—Crumpton-_v. Newman, 12 
Ala. 199, 46 AmD 251; Duckworth v. 
Johnston, 7 Ala. 578. 

Cal.—Pankewicz v. Jess, 27 Cal. 
A, 340, 342, 149 P 997 [cit Cyc]. 

Conn.—Hall v. Howd, 10 Conn. 514, 
27 AmD 696; Grumon v. Raymond, 1 
Conn. 40, 6 AmD 200; Wooster v. 
Parsons, Kirby 110. 

Ga.—Johnston v. Riley, 13 Ga. 97. 

Ill.— Gorton v. Frizzell, 20 Ill. 291; 
Moore vy. Watts, 1 Ill. 42. 

Ind.—Wasson v. Canfield, 6 Blackf. 
406; Poulk vy. Slocum, 3 Blackf. 421; 
Hiday v. Gilmore, 3 Blackf. 48. 

Kan.—Prell v. ‘McDonald, 7 Kan. 
426, 12 AmR 428. 

Ky.—Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRA1915E 172. 

Me.—Faloon v. O’Connell, 113 Me. 
30, 92 A 932; Rush v. Buckley, 100 
Me. 322, 61 A 774, 70 LRA 464, 4 
AnnCas 318; Jacques v. Parks, 96 
Me. 268, 52 A 768; Stilphem v. Ul- 
mer, 88 Me. 211, 33 A 980; Elsemore 
v. Longfellow, 76 Me. 128; Pooler v. 
Reed, 75 Me. 488; Harwood v. 
Siphers, 70 Me. 464; Wills v. Whit- 
tier, 45 Me. 544; Vinton v. Weaver, 
41 Me. 430; Gurney v. Tufts, 37 Me. 
130, 58 AmD 777. 

Mass.—Tellefsen v. Fee, 168 Mass. 
188, 46 NE 562, 60 AmSR 379, 45 
LRA 481; Buzzell v. Emerton, 161 
Mass. 176, 36 NE 796; Pearce v. At- 
wood, 13 Mass. 324; Rex v. Gay, i 
Quincy 91. 

Mich.—Whitman y. Branstrom, 202 
Mich. 457, 168 NW 4382; Larson v. 
Collins, 195 Mich. 492, 162 NW 86; 
Wachsmuth v. Merchants’ Nat. Bank, 
96 Mich. 426, 56 NW 9, 21 LRA 278; 
Sheldon v. Hill, 33 Mich. 171. 

Mo.—Wehmeyer v. Mulvihill, 150 
Mo. A. 197, 130 SW 681; Ray v. Doda, 
132 Mo. A. 444, 112 SW 2; Brueck- 
ner _v. Frederick, 109 Mo. A. 614, 
83 SW 775. 

Nebr.—Hackler v. Miller, 79 Nebr. 
206, 112 NW 303; Forbes vy. Hicks, 
27 Nebr. 111, 42 NW 898. 

N eproe e v. Currier, 45 


N. Y.— Arteaga v. Connor, 88 N. Y. 


4038, 2 NYCivProc 152, 14 NYWkly 


Dig 278 [aff 47 N. Y. Super. 494]; 
Hall v. Munger, 5 Lans. 100; Abbott 
v. Booth, 51 Barb. 546; Russell v. 
Hubbard, 6 Barb.. 654; Murphy v. 
Kron, 8 NYSt 230, 20 AbbNCas 259; 
Blythe v. Tompkins, 2 AbbPr 468; 
Williams v. Garrett, 12 HowPr 456; 
Savacool v. Boughton, 5 Wend. 170, 
21 AmD 181; Griswild v. Sedgewick, 6 
mae 456; Smith v. Shaw, 12 Johns. 

N. C.—Bryan v. Stewart, 123 N. C. 
92, 31 SE 286. 


supeees Maaoe v. Alexander, 6 Oh. 
Tenn.—MecLendon v. State, 92 


Tenn. 520, 22 SW 200, 21 LRA 738. 
Tex.—Sneed v. McFatridge, 43 Tex. 
Civ. “A.*592, 97 Sw “113. 
Utah.—Smith v. Clark, 37 Utah 116, 
106 P 658, 26 LRANS 953, AnnCas 
1912B 1366. 


Yor later cases, developments and changes 


but an examination of Vt.—Hazen y. Creller, 83 Vt. 460, 


76 A 145; Goodell v. Tower, 77 Vt. 
Saas A 790, 107 AmSR 745. 


. Va.—Howell v. Wysor, 74 W. 
as 589, 82 SE 503, AnnCas1916C 
Wis.—Heller vy. Clarke, 121 Wis. 


71, 98 NW 952; Lueck v. Heisler, 87 
Wis. 644, 58 NW 1101; Frazier v. 
Turner, 76 Wis. 562, 45 NW 411; 
Gelzenleuchter vy. Niemeyer, 64 Wis. 
316, 25 NW 442, 54 AmR 616. 
Eng.—Carratt v. Morley; 1 Q. B. 
18, 41 BCL 417, 113 Reprint 1036; 
Marshalsea Case, 10 Coke 68b, 77 Re- 
print 1027; Clark._v. Woods, 2 Exch, 
395, 154 Reprint 545; Hoye v. Bush, 
1M. & G. 775, 39 ECL 1020, 133 Re- 
print 545; Shergold v. Holloway, Str. 
1002, 93 Reprint 995; Smith v. Bou- 
chier, Str. 998, 93 Reprint 989; Hill 
v. Bateman, Str. 710, 93 Reprint 
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N. B.—Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 EastLR 295. 

Ont.—Gaul y. Ellice Tp. Corp., 3 
Ont. L. 438. 

[a] Reason for rule.—(1) The 
officer is chargeable with knowledge 
of its defects. Reichman v. Harris, 
252 Fed. 371, 164 CCA 295; Faloon 
v. O’Connell, 113 Me. 30, 92 A 932. 
(2) An officer is bound to know the 
law; and when the warrant on the 
face of it appears to be illegal, and 
he executes it, he is liable to the per- 
Son arrested. Grumon yv. Raymond, 
1 Conn. 40, 6 AmD 200. 

[b] Warrant issued on Sunday, 
where statute does not authorize is- 
Suance on Sunday for that particular 
offense, is not a protection to the 
officer éxecuting it. Pearce v. At- 
wood, 13 Mass. 324. 

[c] Warrant showing no jurisdic- 
tion of person of offender, because he 
did not live in county where offense 
was committed, does not protect offi- 
cer executing it. Pearce v. Atwood, 
13 Mass. 324. 

[d] Warrant returnable before 
court not having jurisdiction to try 
the offense does not protect officer, 
re ne v. ‘Currier, 45 N. Ho. 


[e] Written process essential.—A 


plea justifying an arrest pursuant to . 


an order of judges of election is 
fatally defective in not averring that 
such order was a written order, and 
also in not stating the length of 
time of commitment. Davis vy. Wil- 
son, 65 Ill. 525. 

{[f{] Invalidity difficult to deter- 


mine.—Where it is difficult for offi- 


cer to determine whether the war- 
rant is defective on its face, he can- 
not be held liable; he is not obliged 
to look behind the warrant; and the 
fact that a court had held it invalid 
ina direct proceeding, is not econclu- 
Slve against it as a protection in an 
action for false imprisonment. 
Wheaton vy. Beecher, 49 Mich. 348, 
13, NW 769. 

11. Crumpton v. Newman, 12 Ala. 
199, 46 AmD 251; Duckworth v. 
Johnston, 7 Ala, 578; Larson v. Col- 
lins, 195 Mich. 492, 162 NW 86. But 
see Smith v. Warden, 4 Hun 787 
(where, although the warrant of ar- 
rest did not recite a legal offense, 
it showed a case within the jurisdic- 
tion of the justice on which he had 
exercised his judicial functions in 
issuing his mandate). 

12. Faloon v. O’Connell, 113 Me. 
30, 92 A 932. 

13. Wachsmuth v. Merchants’ Nat. 
pak 96 Mich. 426, 56 NW 9, 21 LRA 


in the law see cumulative Annotations, same title, page and ncte number. 
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§§ 51-55] 


that the crime attempted to be charged was not, in 
fact, committed,'* or where the proceedings show 
that they were instituted by one without legal au- 
thority to do so,’ or that the right to arrest there- 
under had expired through lapse of time.1¢ The 
officer may refuse to execute process which is in 
faet void, although valid on its-face, and no, action 
will lie against him for such refusal,!? and a fortiori, 
may refuse to act under process substantially ir- 
regular on its face.18 
_ [§ 52] j. Circumstances Attending and Follow- 
ing Arrest Affecting Legality—(1) In General. 
Circumstances attending or following a detention 
lawful in its inception may render it unlawful so 
as to impose liability for false imprisonment,!® and 
conversely an unlawful detention may be converted 
into a lawful one so that liability for a false im- 
prisonment exists only as to the period until the 
detention becomes lawful.?° 

[§ 53] (2) Compliance with Conditions or Di- 
rections in Process Generally. One who fails to 
comply with the conditions or directions contained 

14. Lueck y. Heisler, 87 Wis. 644, 


58 NW 1101. 
[a] Warrant negativing crime.— 


v. Tilton, 
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ment as trespassers ab initio. 
74 N. H. 330, 68 A 335. 
(3) In view of Code (1904) § 3958, 
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in the process may be held liable.?+ 

[§ 54] (8) Exhibition of Warrant or Statement 
of Authority.” It has been held that no liability 
is incurred by a regular officer, having a warrant in 
his possession, because of his failure to exhibit it 
on demand,”* on. the other hand one who is not a 
regular officer may incur liability by failure so to 
exhibit his warrant.** In eases of arrest without 
process, failure to make known his authority and 
intention at the time of the arrest has been held 
an additional reason for imposing liability on the 
arresting party,” and if he fails to make known his 
official position he occupies no better position than 
a private person arresting another without war- 
rant.?° 

[§ 55] (4) Time of Arrest.27 An _ arrest, 
whether pursuant to or without process, made at a 
time when it is not authorized, is not justified,?® 
and needless night arrests, or arrests made on the 
eve of Sunday, when the ordinary resources of im- 
mediate deliverance are not at hand, have been held 
to be without decent support.’° 


Clark | satisfy an execution, the constable 
is justified in arresting him without 


searching for goods and chattels. 


A warrant of arrest for obtaining 
goods on false pretenses which states 
that the relator well knew the falsity 
of such pretenses is bad upon its 
face, and the officer serving it is lia- 
ble for false imprisonment. Lueck 
ic We eet 87 Wis. 644, 58 NW 
1101. 

15. Goodell v. Tower, 77 Vt. 61, 
58 A 790, 107 AmSR 745. 

[a] For example, where Officers 
of societies for the prevention of 
cruelty to animals are, by statute, 
authorized to make complaints, pro- 
ceedings showing that the complaint 
was made by an agent of such Sso- 
ciety are void on their face and af- 
ford no protection. Goodell v. Tower, 
Ti Vit.* 61, 58icA 3790, 7107. ;AmSR 


745. 

Stoyel v. Lawrence, 23 F. Cas. 
No. 13,517, Brunn. Col. Cas. 811, 3 
Day (Conn.) 1. 

[a] A body execution delivered to 
a sheriff after the return day men- 
tioned thereon did not protect_ offi- 
cer acting under it. Stoyel v. Law- 
rence, 23 F. Cas. No. 13,517, Brunn. 
Col. Cas. 31, 3 Day (Conn.) 1. 

17. Tuttle v. Wilson, 24 Ill. 553; 
Lattin v. Smith, 1 Ill. 361; New- 
burg v. Munshower, 29 Oh. St. 617, 
23 AmR 769. 

[a] Refusing to discharge a 
debtor on a defective order does not 
subject sheriff to liability, although 
had he made the discharge he would 
have been protected by the_ order. 
Hayes v. Bowe, 12 Daly (N. Y.) 193, 
65 HowPr 347. 


18. Hayes v. Bowe, 12 Daly 
(N. Y.) 198, 65 HowPr 347. 

19. Ind.—Torbert v. Lynch, 67 
Ind. 474. 


Mass.—Bath v. Metcalf, 145 Mass. 
274, 14 NE 133, 1 AmSR 455. 

N. H.—Clark v. Tilton, 74 N. H. 
330, 68 A 335. 

Roh Parce- Vv. Staples, 13 RAL 
306. 


Va.—Sands v. Norvell, 126 Va. 384, 
101 SE 569. 

[a] Tlustrations. — (1) 
illegally compelled to work out fine. 
Torbert v. Lynch, 67 Ind. 474. (2) 
If an arrest is made for a just cause, 
upon a warrant regular upon its 
face, issued from a court of compe- 
tent jurisdiction, and the imprison- 
ment consequent thereon is made use 
of to extort money or compel the 


Prisoner 


payment of a debt from the prisoner, ! 


the imprisonment is a duress. which 
renders every act done under it void- 
able and makes those directing or 
participating in the improper use of 
the process liable in false imprison- 


requiring that an officer shall pre- 
sent the person arrested or return 
the warrant, unless such person is 
let to bail, one arrested under a 
valid warrant may recover for false 
imprisonment, where he was unlaw- 
fully detained, after offering bail, 
and subjected to humiliation and ex- 
posure, in order that defendant 
might interrogate him concerning a 
crime, and was discharged without a 
hearing before a magistrate. Sands 
v. Norvell, 126 Va. 384, 101 SE 569. 
(4) Apart from the necessity of 
bringing him before a magistrate, 
where a person had been arrested 
without warrant on _ suspicion of 
having committed a felony, but was 
found to be an innocent person, it 
was held to have been false impris- 
onment for an officer to escort such 
person from the jail to the railroad 
station for the purpose of sending 
him out of the town and remain 
with him there until the starting of 


the train. Bath v. Metcalf, 145 
re 274, 14 NE 133, 1 AmSR 
4 


BE 

[b] Sheriff taking prisoner into 
another county loses the right to de- 
tain him as his authority is confined 
to the county of his appointment; 
the only exceptions are that he may 
take a prisoner through other coun- 
ties in answer to a writ of habeas 
corpus or may retake upon fresh pur- 
suit a prisoner who has escaped from 
his custody into another county. Page 
v. Staples, 13 R. I. 306. \ 

[c] Tender of fare after refusal 
and arrest.—Where a passenger was 
rightfully arrested at the instance 
of the conductor for refusal to pay 
his fare, a charge that a subsequent 
tender of the fare, after the passen- 
ger’s arrest, was sufficient to make 
the railroad company liable for false 
imprisonment, was error. Crotois v. 
Pennsylvania J. Co., 81 N. J, L. 640, 
81 A 107. 

20. Harris v. McReynolds, 10 Colo. 
A. 532, 51 P 1016; McCullough v. 
Greenfield, 133 Mich. 463, 95 NW 532, 
62 LRA 906, 1 AnnCas 924, 

- 91. See cases infra this note. 

[al Writ commanding levy prior 
to arrest.—(1) Where the writ au- 
thorized arrest only in case the offi- 
cer was unable to find property suffi- 
ecient to satisfy the judgment, an 
officer who arrested plaintiff after 
abundance of property was displayed 
to him was liable. Pinkerton v, Gil- 
bert, 22 Ill. A. 568. To same effect 
Blakely v. Weaver, 46 Hun 174, 10 
NYSt 793. (2) If a debtor states that 
he has no property wherewith to 


Marks v. Newcombe, 22 N. B. 419. (3) 
It is his duty to make a reasonable 
effort to find goods before arresting 
the debtor, and he is liable if he 
does not do so. McGilvery v. Gault, 
19 N.. B. 217; Hunter v. Maddox; 1:2 
N. B. 162. (4) Where a tax collector 
was authorized to arrest with war- 
rant for nonpayment of taxes only 
after reasonable search showed no 
attachable property, the refusal of 
plaintiff to exhibit property on de- 
mand rendered search unnecessary. 
Hence the collector was justified in 
proceeding without search and was 
not liable in a subsequent suit for 
false imprisonment based on plain- 
tiff’s arrest for nonpayment of taxes. 
at v. Atwood, 188 Mass. 506, 74 NE 

22. On civil arrest generally see 
Arrest § 213. 

Cn criminal arrest generally see 
Arrest §§ 16-18. 

23. Arnold v. Steeves, 10 Wend. 
(N. Y.) 514, 516 (“A regular officer 
is not bound to exhibit his authority 
or process when he arrests a defend- 
ant; a special deputy is. But if it 
were his duty to exhibit it when de- 
manded, his refusal would not con- 
stitute him a trespasser, if he could 
show that he had a regular lega! 
process in his possession, which au- 
thorized the arrest’). 

24. Frost v. Thomas, 24 Wend. 
(N. Y.) 418; Hodge v. Piedmont, etce., 
ae Aes 109 S. C. 62, 95 SEH 138 [quot. 

ts od \ 

25. Franklin v. Amerson, 118 Ga. 
860, 45 SE 698. 

26. Franklin v. Amerson, 118 Ga. 
860, 45 SE 698. 

27. Generally see Arrest § 56. 

28. Murphy v. Kron, 8 NYSt 230, 
20 AbbNCas 259. 

[a] Night arrest.— Under statu- 
tory provisions an arrest for mis- 
demeanor cannot be made at night 
even with a warrant, unless by direc- 
tion of the magistrate indorsed on 
it. MacDonnell v. McConville, 148 
App. Div. 49, 182 NYS 1085 [aff 210 
N. Y. 529 mem, 103 NE 1126 mem]. 
To same effect Murphy v. Kron, 20 
AbbNCas (N. Y.) 259. But see Davis 
v. Russell, 5 Bing. 354, 15 ECL 618, 
130 Reprint 1098 (where the court 
held that when an officer is called 
on to arrest for felony at night, he 
may go into the house where the ac- 
cused is and apprehend him; he is 
not obliged to watch the house all 
night, and he might be responsible 
if the accused escaped). 

29. Malcolmson v. Scott, 56 Mich. 
459, 28 NW 166. 
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Fugitives from justice. 


[§ 57] 


30. Generally see Arrest §§ 57, 58, 
217. 
31. Krug v. Ward, 77 Ill. 603. 

32. Martin v. Houck, 141 N. C. 317, 
54 SE 291, 7 LRANS 576, 

33. See cases infra note 34. 

34. Ky.—Botts v. Williams, 17 B. 
Mon. 687. 

La.—Dunson vy. Baker, 144 La. 167, 
80 S 238. 

Mich.—Malcolmson vy. Scott, 56 
Mich. 459, 23 NW 166. 

N. B.—Ellis v. Power, 20 N. B. 40. 

Austr.—Brown v. Lizars, 2 Austr. 
Chit Ree 837) 

But see Mandeville v. Guernsey, 51 
Barb. (N. Y.) 99, 101 (where it is 
said: “But it would seem that, as a 
general rule, the felony which will 
justify an arrest by a private in- 
dividual, under the circumstances 
above stated, must be an offense that 
may be tried by the courts of the 
state in which the arrest is made; 
if it be committed in a foreign state 
and be triable there only, it will not 
justify such arrest. There may be 
a single exception to this rule, in the 
case of an arrest of a person charged 
with the, commission of a felony in a 
foreign state or country, for the pur- 
pose of detaining him to await a req- 
uisition upon the governor of the 
State in which the arrest is made, 
for his extradition, when such arrest 
is necessary to prevent his escape’). 

[a] Extradition. — A _ sheriff is 
liable in damages who arrests with- 
out warrant a citizen of the state, on 
a claim that he has committed a 
crime in another state and has fied 
from justice, as the act of congress 
relative to the extradition of such 
persons requires such arrests to be 
made on warrant, and the accused 
given a hearing on arrest. Wells v. 
Johnston, 52 La. Ann. 718, 27 S 185. 

835. Generally see Arrest §§ 21, 22. 

36. U. S.—West v. Cabell, 153 U. 
*S. 78, 14 SCt 752,38 L. ed. 643. 

Cal_—Kalish y. White, 36 Cal. A. 
604, 1738 P 494, 

Colo.—Harris v. McReynolds, 10 
Colo. A. 582, 51 P 1016. 

Ga.—Blocker v. Clark, 126,Ga. 484, 
54 SE 1022, 7 LRANS 268, 8 AnnCas 
31; Johnston v. Riley, 13 Ga. 97. 

Ky.—Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LDRA1915B 172. 

N. H.—Melvin v. Fisher, 8 N. H, 
406. 


N. Y.—Miller v. Foley, 28 Barb. 
6390; Gurnsey v. Lovell, 9 Wend. 319) 
Scott v. Ely, 4 Wend. 555; Mead v. 
Haws, 7,Cow. 332; Griswold v. Sedg- 
wick, 6 Cow. 456. 

Wis.—Gelzenleuchter v. Niemeyer, 
64 Wis. 316, 25 NW 442, 54 AmR 
616; Scheer v. Keown, 29 Wis. 586. 

Eng.—Scandover yy. Warne, 2 
Campb. 270; Finch v. Cocken, 2 C. 
M. & R. 197, 150 Reprint 85; Shad- 
gett v. Clipsgn, 8 East 328, 103 Re- 
print 368; Hoye v. Bush, 1 M. & G. 
775, 39 HCL 1020, 133 Reprint 545; 
Wilks y. Lorck, 2 Taunt. 399, 127 
Reprint 1133. 


(5) Place of Arrest.°° 
arrest is illegal and liability is incurred if made 
beyond the jurisdiction of the court issuing the 
process,** or of the officer making the arrest,*? or 
of the state where the offense was committed.%3 
The weight gf authority 
favors the rule that an arrest without warrant of a 
person suspected of having committed a felony in 
another jurisdiction is not justified.%4 

(6) Person Arrested *°—(a) Misnomer 
in Process. The arrest of the person intended under 
process which states his name incorrectly will con- 
stitute a false imprisonment,°* although there is 
some authority to the contrary,?7 unless the name 
contained in the process is one by which he is cus- 
tomarily known;*® or the person induces his own 
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In general, an 


[§ 58] 


Named in 


eannot be 
makes an 


Ont.—Campbell v. MecDonéll, 
G. 4Q.: Bo 3i48. 

[a] For example.— (1) Warrant 
to arrest “James” does not jus- 
tify arrest of “V. M.” or “Vandy” 
who was never known as “James,” 
although he was the person in mind 
when the warrant was issued. West 
v. Cabell, 153 U, S. 78, 14 SCt 752, 38 


27 Uz. 


L. ed. 648. (2) Arrest of Milton Mc- 
Reynolds under. process’. directed 
against M. Reynolds is illegal ar- 


rest, although he was the party in- 
tended to be arrested. Harris v. Mc- 
Reynolds, 10 Colo. A. 532, 51 P 1016. 
(3) Arrest of “C. C.” is not justified 
by warrant demanding arrest of “M. 
Cc.” Cooter v. Bronson, 67' Barb. (N. 
Y.) 444, (4) Arrest of ‘John R.” 
under warrant, reciting complaint 
against “John R.,” but directing the 
arrest of “William,” is not a justifi- 
cation. Miller v, Foley, 28 Barb. (N. 
Y.) 63). (5) Process directed against 
Samuel S. does not justify arrest of 
Daniel S., although the party intend- 
ed was arrested. Griswold v. Sedg- 
wick, 6 Cow. (N. Y.) 456. (6) Where 
the real debtor was named Ienatius 
Kelly, whereas Michael Kelly was 
served, suffered judgment to go by 
default, and was arrested under proc- 
ess directed to Michael Kelly. Kelly 
Vv. eee Ree 3 H. & C. 1, 159 Reprint 
424, 

[b] Immaterial mistake in name.— 
Process against J. I. Cox, late of 
Boulder County, was served on James 
T. Cox, of Boulder County, who was 
the man intended to be arrested; it 
was held that the warrant was suffi- 
cient to satisfy the United States 
constitution providing that warrants 
shall particularly describe the party 
to be arrested, because the initial of 
the given name is sufficient, and, as 
the law does not recognize a middle 
name, a mistake in the initial of that 
name is not material. Cox v. Dur- 
ham, 128 Fed. 870, 63 CCA 338. 

{c] Person whose name was un- 
known.—Where a person was taken 
into custody under a warrant direct- 
ing the arrest of “a person whose 
name is unknown, but whose per- 
son is well known, of Vassalboro, in 
the county of Kennebec,” it was held 
that the officer arresting was liable 
in false imprisonment, no protection 
being afforded by such a writ. Har- 
wood vy. Siphers, 70 Me. 464. 

[d] Person arrested not named.— 
On an execution against “the presi- 
dent, directors, and company” of a 
corporation, the officer arrested and 
committed one of the proprietors, 
and it was held that he incurred lia- 
bility therefor, because plaintiff was 
not named nor described in his pre- 
cept, the corporate name not being 
the description or designation of any 
natural person whatever. Nichols y. 
Thomas, 4 Mass. 232, 

Protection of persons assisting offi- 
cer see infra § 97. 

87. -Allen v. Leonard, 28 Towa 529. 

38. Ga.—Blocker y. Clark, 126 Ga. 


arrest by his conduct or statements.?? 
quent alteration of process, without the consent of 
the officer issuing it to correspond to the party’s 
true name, does not render it a protection.*® i) 
utes may, however, authorize the use of a fictitious 
name where the real name of the party to be ar- 
rested is unknown,*! and statutes which authorize 
amendment of proceedings to conform to the ar- 
rested party’s true name operate to justify an ar- 
rest under process containing a misnomer, if the 
proceedings are duly amended.4? 

(b) Wrong Person 4°—aa, 
Process. 
son whose name is not the one stated in the process 
justified,*# although the arresting party 
honest mistake in believing that he is 
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The subse- 


Stat- 


Person Not 
The arrest of an innocent per- 


484, 54 SE 1022, 7 LRANS 26%, 8 Ann 
Cas 21; Johnston v. Riley, 13 Ga. 97. 

Mass.—O’Shaughnessy v. Baxter, 
121 Mass. 515. 

N. H.—Melvin v. Fisher, 8 N. H. 
406. 

N. Y.—Gurnsey v. Lovell, 9 Wend. 
319; Griswold v. Sedgwick, 1 Wend. 
126; Mead v. Haws, 7 Cow. 332. 

Eng.—Carridge v. Lautour, 7 L. J. 
Ke Bey Os Se. Bot 

Ont.—Campbell v. McDonell, 27 U. 
ChiQ: HB 2343) 

[a] Burden is on officer to show 
that person arrested was as well 
known by one name as the other. 
Johnston y. Riley, 13 Ga. 97, 

{b] Mlustration.—The fact that a 
man named Campbell entered his 
name in a hotel register as R. B. 
Bowman, his business being conduct- 
ed under name of R. B. Bowman & 
Co., but where he was known by the 
hotel keeper and the barkeeper as 
Campbell, is- not sufficient to show 
that he was known under name of R. 
B. Bowman. Campbell y. McDonell, 
275. THE Ot BIA 343) 

39. See infra § 109. 

40. Harris v. McReynolds, 10 
Colo. A. 532, 51 P 1016. 

[a] A warrant describing plain- 
tiff by the wrong christian name and 
altered by the executing officer to 
correspond with plaintiff’s true name 
was void and no defense to such offi- 
cer. Newburn v. Durham, 10 Tex. 
Civ. A. 655, 32 SW 112. 

41. See statutory provisions; and 
O’Halloran v. McGuirk, 167 Fed. 493, 
93 CCA 129; Williams v. Tidball, 2 
Ariz. 50,°8 P 351. : 

{a] Statute allowing the use of 
fictitious names.—Omission of middle 
initials of plaintiff's name from com- 
plaint in jurisdictions in which such 
omission constitutes a misnomer is 
permissible under statute allowing 
use of fictitious names, O’Halloran y. 
pee nie, 167 Fed: 493, 98 CCA 


[b] Retroactive effect.—aA statute, 
providing that if accused’s name was 
unknown he might be described by 
a fictitious name, does not apply 
where ‘enacted after the arrest. 
ee v. Lovell, 9 Wend. (N. Y.) 


42. 
Keehn 
Oilae 

43. Generally see Arrests § 22. 

44. Ga.—Mitchell vy. Malone, 177 
Gan 301 

Iowa.—Holmes vy. Blyler, 80 Iowa 
365, 45 NW 756. 

Ky.—Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRA1915E py (7 
ae th v. Thomas, 4 Mass, 

N. Y.—Cooter v. Bronson, 67 Barb. 
444; Gearon v. Savings Bank, 50 N. Y, 
Super. 264, 6 NYCivProc 207. 

Tex.—Ryburn v. Moore, 72 Tex. 85, 
10 SW 393; Formwalt v. Hylton, 66 
Tex. 288, 1 SW 3876; Hays v. Creary, 
60 Tex. 445; Barnette vy. Hicks, 6 Tex, 


See statutory provisions; and 
v. Stein, 72 Wis. 196, 39 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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arresting the right person;*5 but evidence of good 
faith is admissible in mitigation of damages.‘* It 
has been held, however, that where the description 
of the man wanted furnishes the officer with reason- 
able grounds to believe that the person arrested is 
the guilty party, he is protected in making the ar- 
rest and holding him for identification,*” although 
the party arrested is in fact innocent ‘8 and is not 
named in the process.4® Where the words or acts 
of the party arrested induced the arrest he cannot 
complain,®° but he should not be detained after 
it is ascertained that he is not the right party.®2 

[§ 59] bb. Identity of Name. If the person to 
be arrested is identified by name only, the arresting 
party must exercise due diligence in determining 
whether he bears the name of the person intended.®” 
Some courts have held that the arrest of a person 
bearing the same name as the person intended can 
be justified by showing an honest belief that the 
arrested party was the one intended.®? In such 
case liability may nevertheless attach where a rea- 
sonable investigation would have established the 
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fact that he was not the person intended,®+ or where 
the detention is prolonged after ascertaining that 
he is not the right person.®> .Other courts have, how- 
ever, maintained that the arresting party acts at his 
peril, and cannot justify the arrest of the wrong 
person.°® Refusal to release where investigation 
would have established innocence imposes liability.” 

[§ 60] cc. Identity of Description. A person 
making an arrest on description furnished him 
by another can justify by showing that he made 
such investigation as the circumstances permitted,®® 
had reasonable grounds to suspect that the party 
arrested was the one intended,®® and acted honestly 
and prudently in applying the description to him.®® 

[§ 61] (7) Duty to Take before Magistrate.* 
One making an arrest may be liable in an action 
for false imprisonment where he fails to take the 
person arrested before the officer designated in the 
warrant,®? or, if the arrest is made without warrant, 
to the nearest committing magistrate,®? or other 
officer designated by law.®* Failure to perform this 
duty may impose liability on the arresting party as 


352; Landrum y. Wells, 7 Tex. Civ. 
A. 625, 26 SW 1001. 

Eng.—Walley v. McConnell, 13 Q. 
B. 903, 66 ECL 903, 116 Reprint 1508; 
Aaron v. Alexander, 3 Campb. 35; 
Shadgett v. Clipson, 8 East 328, 103 
Reprint 368. 

45. Holmes v. Blyler, 80 Iowa 365, 
45 NW 756. 

46. Landrum v. Wells, 7 Tex. Civ. 
A. 625, 26 SW 1001. 

47. Kittredge v. Frothingham, 114 
Me. 537, 96 A 1063. 

[a] Reason for rule.—‘Were it 
otherwise persons who commit fel- 
onies and escape from the place 
where the crime was committed, 
could keep moving from town to 
town, and an officer would have no 
right to arrest and hold them for 
the proper person to come and iden- 
tify them as the felons.’’ Kittredge 
v. Frothingham, 114 Me. 537, 544, 96 
A 10638. 

Arrests by description see infra 
§ 60. 

48. Kittredge v. Frothingham, 114 
Me. 537, 96 A 1063. - 

49. Kittredge v. Frothingham, 114 
Me. 537, 96 A 1063. 

50. See infra § 109. 

51. Dunston v. Paterson, 2 C. B. 
N. S. 495, 89 ECL 495, 140 Reprint 
509. 

52. Blocker v. Clark, 126 Ga. 484, 
54 SE 1022, 7 LRANS 268, 8 AnnCas 


31. 

53. Douglass v. Stahl, 71 Ark. 236, 
72 SW 568; Kalish v. White,'36 Cal. 
A. 604, 173 P 494; Blocker v. Clark, 
126 Ga. 484, 54 SE 1022, 7 LRANS 
268, 8 AnnCas 31. 

[a] Rule discussed.—‘‘We are 
aware of the importance of the ques- 
tion involved as to the responsibility 
of an officer executing a warrant 
where there are two or more per- 
sons bearing the name stated in the 
warrant. If it should be held that 
the officer is protected when he acts 
in good faith, although the wrong 
person may be arrested, cases will 
arise where a person who is innocent 
will be deprived of his liberty, and 
will have no redress for the wrong. 
On the other hand, if it is held that 
the officer acts at his peril, the ad- 
ministration of the law through the 
execution of warrants is impeded, and 
criminals may escape on account of 
the timidity or caution of the offi- 
eers. We are aware that the rule 
that the officer in such cases acts at 
his peril has been laid down by courts 
of respectable standing; but we think 
that the rule of good faith is more 
consonant with our system as indi- 
cated by the provisions of the code, 
which declares that if the imprison- 
met is by virtue of a warrant, neither 


the party bona fide suing it out nor 
the officer executing the same is 
guilty of false imprisonment, though 
the warrant be defective in form, 
and void for want of jurisdiction.” 
Blocker v. Clark, 126 Ga. 484, 489, 
BG SE 1022, 7 LRANS 268, 8 AnnCas 


54. Blocker v. Clark, 126 Ga. 484, 
54 SE 1022, 7 LRANS 268, 8 AnnCas 
31; Wolf v. Perryman, 82 Tex. 112, 
17 SW 772. : 

55. Blocker v. Clark, 126 Ga. 484, 
ot SE 1022, 7 LRANS 268, 8 AnnCas 


56.. Suge v. Pool, 2 Stew. & P. 
(Ala.) 196; Clark v. Winn, 19 Tex. 
Civ. A. 223, 46 SW 915. 

57. Kalish v. White, 36 Cal. A. 
604, 173 P 494, 

58. Filer v. Smith, 96 Mich. 347, 
55 NW 999, 35 AmSR 603; White v. 
Jansen, 81 Wash. 435, 142 P 1140. 
See supra § 37. 

59. White v. Jansen, 81 Wash. 435, 
142 P 1140. See supra § 38. 

60. Blocker v. Clark, 126 Ga. 484, 
54 SE 1022, 7 LRANS 268, 8 AnnCas 
31; Kittredge v. Frothingham, 114 
Me. 537, 96 A 1063; Filer v. Smith, 
He Mich. 347, 55 NW 999, 35 AmSR 
03. 

[a] Liability of officer arresting 
by description.—An officer in whose 
hands a warrant is placed is charged 
with a duty of examining it to as- 
certain the person identified by the 
warrant. If the person is identified 
by. description, and not by name, he 
must exercise due diligence in ap- 
plying the description in the warrant 
to the person arrested. If he in good 
faith arrests a person anSwering the 
description in the warrant, he is rot 
a trespasser in making the arrest, 
but may become one if he holds the 
person arrested after he receives in- 
formation that such person was not 
the person intended to be arrested. 
Blocker v. Clark, 126 Ga. 484, 54 
SE 1022, 7 LRANS 268, 8 AnnCas 381. 


61. Generally see Arrest §§ 71, 
219. 
62. Ky.—Satterly v. Thornton, 188 


Ky. 553, 222 SW 1088. 
Mass.—Stetson v. Packer, 7 Cush. 


562. 

N. H.—Clark v. Tilton, 74 N. H. 
330, 68 A 335. 

Pa.—Huber v. Walker, 62° Pa. 


Super. 299. 

Vt.—Wright v. Templeton, 80 Vt. 
358, 67 A 817, 1830 AmSR 990; Kener- 
son v. Bacon, 41 Vt. 573. 

63. Ala.—Hayes v. Mitchell, 80 
Ala. 183. 

Cal.—Salo v. Smith, 25 Cal. A. 295, 
143 P 322. 

Ga.—Ocean SS. Co. v. Williams, .69 
Ga. 251. 


Iowa.—Stewart v. Feeley, 118 Iowa 
524, 92 NW 670. 

Ky.—Southern R. Co. v. Shirley, 
121 Ky. 863, 90 SW 597, 28 KyL 860, 
12 AnnCas 33; Johnson v. Collins, 28 
KyL 375, 89 SW 258. 

Me.—Therriault v. Breton, 114 Me. 
137, 95 A 699, ‘ 

Md.—Twilley. v. Perkins, 77 Md. 
ane 26 A 286, 89 AmSR 408, 19 LRA 


N. J.—Jackson v. Miller, 84 N. J. 
L. 189, 86 A 50. 

N. Y.—Green v. Kennedy, 48 N. Y. 
653 mem; Tobin v. Bell, 73 App. Div. 
41,76 NYS 425. 

Oh.—Leger v. Warren, 62 Oh. St. 
5C0, 57 NE 506, 78 AmSR 738, 51 LRA 
193; Billington v. Hoverman, 18 Oh. 
Cir. CE 63 le 

R. I.—Newhall v. Egan, 28 R. I. 
584, 68 A 471. 

Wis.—Schoette v. Drake, 139 Wis. 
18, 120 NW 398. 

[a] Most accessible magistrate, 
although not the nearest.—Where the 
county seat, although sixteen miles 
from the place of arrest, was more 
accessible considering the means of 
transportation than the magistrate 
of the adjoining district four or five 
miles from the railroad, the officer 
did not abuse his discretion in carry- 
ing prisoner on the cars to the county 
seat. Wiggins v. Norton, 83 Ga. 148, 
9 SE 607. 

64. Papineau v. Bacon, 110 Mass. 
319; Francisco v. State, 24 N. J. L. 
30; Tobin v. Bell, 73 App. Div. 41, 
76 NYS 425; Virginia R., ete., Co. v. 
O’Flaherty, 118 Va. 749, 88 SE 312, 
AnnCas1918D 471. 

[a] Reason for rule.—‘If the rule 
were otherwise it might result in 
compounding offenses of this kind, 
and if the person is arraigned and 
discharged, that establishes his inno- 
cence, and if held, it makes effective 
the justification of the conduct of 
the person making the arrest and 
shows probable cause unmistakably.” 
Per Spring, J., in Tobin v. Bell, 73 
App. Div. 41, 46, 76 NYS 425. 

{b] Carrying outside of county 
of arrest may impose liability. Fran- 
cisco'v. State, 24 N. J. L. 80; Green 
v. Rumsey, 2 Wend. (N. Y.) 611. 

[c] Removal to another district. 
—Where there is excitement in the 
district in which the arrest is ma@e, 
and danger of a riot at the commit- 
ment trial, and the magistrate is con- 
sulted about carrying the prisoner 
to another district, and assents, it is 
within the discretion of the officer to 
earry. the prisoner into another dis- 
trict. Wiggins v. Norton, 83 Ga. 148, 
9 SE 607. 

{d] Magistrate not having juris- 
diction to investigate.—One arrested 


492 [250.3] 


a trespasser ab initio,®> even if the arrest is made 
Some decisions have held 
that, in the case of an arrest without process, the 
arresting party should at once release him if satis- 
fied of his innocence,*®’ or if the charge is dropped,** 
unless the prisoner demands that he be brought be- 
fore the magistrate;®® but other decisions have 
maintained that such release is not justified.”° 


in entire good faith.°¢ 


must be brought before a magistrate 
at first reasonable opportunity and 
obtain his instructions as to future 
procedure, although the magistrate 
may not have jurisdiction to investi- 
gate the crime charged. Davis v. 
Carroll, 172 App. Div. 729,159) NYS 
568. 

65. Mass.—Brock v. 108 
Mass. 520, 11 AmR 390. 

N. J.—Franecisco v. State, 24 N. J. 
L. 30. 

N. Y.—Tobin v. Bell, 73 App. Div. 
41, 76 NYS 425; Snead v. Bonnoil, 49 
App. Div. 330, 68 NYS 553 [aff 166 
N. Y. 325, 59 NE 899]; Paster v. Re- 
gan, 9 Misc. 547, 30 NYS 657. 

Oh.—Leger v. Warren, 62 Oh. St. 
500, 57 NE 506, 78 AmSR 738, 51 
LRA 193. 

Vt.—Wright v. Templeton, 80 Vt. 
358, 67 A 817, 130 AmSR 990. 

Wis.—Schoette v. Drake, 139 Wis. 
18, 120 NW 398. 


Stimson, 


66. Philiips v. Fadden, 125 Mass. 
198. 
67. Ind.—Harness v. Steele, 159 


Ind. 286, 64 NE &75. 

Me.—Therriault v. Breton, 114 Me. 
TOTAL 699. 

Minn.—Nelson v. Halvorson, 117 
Minn. 255, 135 NW 818, AnnCas1913D 
104, 

Oh.—Tracy v. Coffey, 28 Oh. Cir. 
Cita b79), 

Que.—Mayer v. Vaughan, 11 Que. 

Q 340 


[a] Holding for investigation.— 
In a case of arrest for felony on rea- 
sonable grounds of suspicion the offi- 
cer may detain the accused for a rea- 
sonable time to obtain a warrant to 
investigate, and if his suspicions 
vanish may discharge the accused 
without incurring liability. Ther- 
nett v. Breton, 114 Me. 137, 95 A 

[b] Power of prosecuting attor- 
ney.—Where it is the duty of the 
state’s attorney to prosecute for cf- 
fenses, he has power to discharge 
one from arrest if in his judgment 
the administration of justice requires 
it. Kent v. Miles, 68 Vt. 48, 33 A 768. 

68. Atchison, etc., R. Co. v. Hins- 
dell, 76 Kan. 74, 90 P 800, 12 LRANS 
94, 13> AnnCas 981; Mayer v. 
Vaughan, 11 Que. K. B. 340 [dism 
app 20 Que. Super. 549]. 

[a] Discussion of rule.—‘“Suppose 
the case of a constable having made 
a mistake in his instructions and 
arrested the wrong man: It seems 
absurd to suppose that the charge 
may not be dropped and the person 
released. Such would be the proce- 
dure, it appears to me, if the evidence 
expected to be secured proves to be 
wanting, as in the case of the sup- 
posed pickpocket or counterfeiter, or 
of the accused letter-carrier. Of 
course, if the person thus arrested 
will not accept his release, and de- 
mands to be taken before a magis- 
trate, his wish should be respected, 
but in the absence of any such de- 
mand the simple act of a constable 
in thus releasing a person against 
whom he finds no evidence of guilt 
would not of itself suffice, in my 
opinion, as the basis of a claim for 
damages.” Atchison, etc., R. Co. v. 
Hinsdell, 76 Kan. 74, 80, 90 P 800, 
12 LRANS 94, 13 AnnCas 981. 

69. Atchison, etc., R. Co. v. Hins- 
dell, 76 Kan. 74, 90 P 800, 12 LRANS 
S418 AnnCas °981;" “Mayer. ‘¥- 
Vaughan, 11 Que. K. B. 340 [dism 


FALSE IMPRISONMENT ~ 
[§ 62] (8) 


chosen.73 


app 20 Que. Super. 549]. 


70. lIowa.—Stewart v. Feeley, 118 
Iowa 524, 92 NW 670. 
Kan.—Atchison, ete, R. Co.. v. 


Hinsdell, 76 Kan. 74, 90 P 800, 12 
LRANS 94, 13 AnnCas 981. 
Mass.—Keefe v. Hart, 213 Mass. 
476, 100 NE 558, AnnCasi914A 716; 
Phillips v. Fadden, 125 Mass. 198; 
Brock v. Stimson, 108 Mass. 520, 11 


AmR 390; Tubbs v, Tukey, 3 Cush, 
438, 50 AmD 744. 

N. Y.-—Pastor v. Regan, 9 Misc. 
547, 30 NYS. 657. 

R. I.—Newhall v. Egan, 28 R. I. 


584, 68 A 471. 

[a] Reason for rule.—‘“‘This rule 
criginated in Massachusetts by 
treating the abandonment of a crimi- 
nal prosecution between the arrest 
of the defendant and his presenta- 
tion before a magistrate as analogous 
to the failure of an officer who has 
seized property in a civil proceeding 
to make due return of his writ, and 
applying the doctrine that acts other- 
wise unlawful cannot be justified by 
legal process the requirements of 
which have not been fully complied 
with.’ Atchison, etc., R. Co, v. Hins- 
dell, 76 Kan. 74, 90 P 800, 12 LRANS 
94, 13 AnnCas 981. 

[b] Officer need not make formal 
complaint under oath if. he con- 
cludes that his suspicions were un- 
founded; he does his duty by bring- 
ing his prisoner before the proper 
magistrate and making full state- 
ment of facts; he is not responsible 
for the action of the magistrate. 
Keefe v. Hart, 213 Mass. 476, 100 NE 
558, AnnCas1914A 716. 

71. Custody and disposition of 
prisoner generally see Arrest §§ 71, 
PE 


Duty to accompany prisoner to se- 
cure bail see infra § 65. 

72. Morris v. Wise, 2 F. & F. 51. 

73. Gilbert v. Rider, Kirby (Conn.) 
180; Huber v. Walker, 62 Pa. Super. 
299% 


[a] Failure to take direct route. 
—Failure to take a route -whereby 
defendant, the constable, and accused 
might have arrived at the magis- 
trate’s office about one and one-half 
hours sooner was not an unreason- 
able detention, where it did not ap- 
pear that defendant knew of the 
quicker route orthat the one adopted 
was longer or more oppressive to 
plaintiff, nor is taking accused to the 
prosecutor’s officer for about an 
hour before starting, nor stopping at 
two or three places for drinks, the 
accused not making any objection. 
Huber v. Walker, 62 Pa. Super. 299. 

[b] Apprehension of rescue.—The 
officer is not always bound to take 
the most direct road to prison; he 
may apprehend a rescue, and it is at 
his discretion what route to take, so 
that he does not go a great way 
round about, in order to harass and 
oppress the debtor. Here the de- 
viation was small, if any, and rea- 
sonably accounted . for. Gilbert v. 
Rider, Kirby (Conn.) 180. 

74. U. S—vVon Arx y. Shafer, 241 
vee 649, 154 CCA 407, LRA1I917F 

Cal.—Salo v. Smith, 25 Cal. A. 295, 
14302 322; 

Ga.—Blocker v. Clark, 126 Ga. 484, 
54 SH 1022, 7 LRANS 268, 8 AnnCas 
31; Wiggins. v. Norton, 83 Ga. 148, 
9 SE 607; Potter v. Swidle, 77 Ga. 
419, 3 SE 94; Manning v. Mitchell, 73 


wah. 
— -[§§ 61-62 


Delay and Prolonged Detention.”* 
Liability is imposed unless the arresting party takes 
his prisoner before the proper officer by the or- 
dinary direct route,’? although an officer may be 
permitted to exercise some discretion in the route 
Further he must bring his prisoner be- 
fore the proper officer without a detention longer 
than is reasonably necessary.”* 


Orders from a 


Ga. 660; Ocean SS. Co. v. Williams, 


69 Ga. 251; Lavina v. State, 63 Ga. 
513; Harris v. Atlanta, 62 Ga. 290; 
Johnson vy. Americus, 46 Ga. 80; 


Piedmont Hotel Co. v. Henderson, 9 
Ga. A. 672, 72 SE 51. 

Ill.— Hawk v. Ridgway, 33 Ill. 473; 
Hermanson v. Shaffer, 184 Ill. A. 
273; Wood v. Olson, 117 Il. A. 128; 
Markey v. Griffin, 109 Tll\ A. 212; 
Pinkerton v. Sydnor, 87 Ill. A. 76. 

Ind.—Harness v. Steele, 159 Ind. 
286, 64 NE 875; Wiltse v. Holt, 95 
Ind. 469; Torbert v. Lynch, 67 Ind. 
474; Boaz v. Tate, 43 Ind. 60; Low v. 
Evans, 16 Ind. 486; Weser v. Welty, 
18 Ind, A. 664, 47 NE 639. 

Iowa.—Arneson v. ‘Thorstad, 72 
Iowa 145, 33 NW 607. 

Kan.—Atchison, etc. R. Co. Vv. 
Hinsdell, 76 Kan. 74, 90 P 800, 12 
LRANS 94, 18 AnnCas 981; Garnier 
v. Squires, 62 Kan. 321, 62 P 1005; 
Mayberry v. Kelly, 1 Kan. 116. 

La,.—Wells v. Johnston, 52 La. 
Ann, 713, 27'S 185. 

Me.—Burke v. Bell, 36 Me. 317. 

Md.—Brish v. Carter, 98 Md. 445, 
57 A 210; Kirk v. Garrett, 84 Md. 383, 
35 A“ 1089: 


Mass.—Papineau v. Bacon, 110 
Mass. 319; Williams v. Powell, 101 
Mass. 467,°3 AmR 3896; Tubbs’ v. 


Tukey, 3 Cush. 438, 50 AmD 744. 
Mich.—Oxford v. Berry, 204 Mich. 
197, 170 NW 83; Linnen v. Banfield, 
114 Mich, 938, 72 NW 1. 
Minn.—Judson vy. 
Minn. 431; 
Minn. 385. 
Miss.—Anderson vy. Beck, 64 Miss. 
113, 8 S 167;. St. Louis v. Karr, 85 


Mo. A. 608. 

Nebr.—Schreiner v. Hutter, 177 
NW 826; Diers v. Mallon, 46 Nebr. 
121, 64 NW 722, 50 AmSR 598. 
ae H.—Colby v. Jackson, 12 N. H. 

N. J.—Jackson v. Miller, 86 N. J. 
L. 189, 86 A 50; Venable v. Huddy, 
i IN. od Sb L 72 5 AO" tS tatessve 
Kruise, 32°.N. J; L318. 

N. Y.—Sands v. Graves, 48 N. Y. 
653 mem; Hendrix v. Manhattan 
Beach Dev. Co., 181 App. Diy. 111, 
168 NYS 316; Davis v. Carroll, 172 
App. Div. 729, 159 NYS 568; Tobin 
v. Bell, 73 App. Div. 41, 76 NYS 425; 
Snead v. Bonnoil, 49 App. Div. 330, 
63 NYS 553 [aff 166 N. Y. 325, 59 NE 
899]; Green v. Kennedy, 46 Barb. 16 
[Laff 48 N. Y. 653 mem]; Pastor vy. 
Regan, 9 Misc. 547, 30 NYS 657; 
Arnold v. Steeves, 10 Wend. 514. 

N. C.—Martin v. Houck, 141 N. Cc. 
317, 54 SE 291, 7 LRANS 576. 

Oh.—Lever v. Warren, 62 Oh. St. 
500, 57 NE 506, 78 AmSR 738, 51 
LRA 193; Williams v. Morris, 14°Oh. 
Cir Ct.ON, S35. 2 Oh Cire Cty ena. 
Raitz v. Green, 13 Oh. Cir. Ct. 455, 7 
Oh. Cir. Dec, 238. : 

Pa.—Mulberry v. Fuelihart, 203 
Pa. 573, 53 A 504; Burk v. Howley, 
179 Pa. 539, 36 A 327, 67 AmSR 607; 
Huber v. Walker, 62 Pa. Super. 299; 
Butler v. Stockdale, 19 Pa. Super. 98. 

R. I.—Newhall v. Egan, 28 R. I. 
584, 68 A 471, i 

Tex.—Pratt v. Brown. 80 Tex. 608, 
16 SW 443; Newby v. Gunn, 74 Tex. 
455, 12 SW 67; Karner v. Stump, 12 
Tex. Civ. A. 460, 34 SW 656: Sheehan 
v. Holcomb, 1 Tex. A. Civ. Cas. § 462. 

W. Va.—Tavenner vy. Morehead, 41 
Wage? eae SE 673. 

is.—Schoette v. Drake, 13 ls 
18, 120 NW 393. See 


Reardon, 16 
Cochran. v. Toher; 14 


a re eS oe 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 62] 


superior do not excuse the arresting party from 
fulfilling this duty,’> nor does delivery of the 
prisoner into the custody of another person;’® all 
those who take part in so detaimimg a person an 
unreasonable length of. time are lable.” 
been held that failure to take before a proper 
judicial officer without unnecessary delay imposes 
liability as a trespasser ab initio;*® but other courts 


have stated that lability is not 


passer ab initio, unless the original arrest was made 
with the intent of being used for a subsequent 
wrong,’® and that lability only commences from 
the moment the detention is unreasonably pro- 


Eng.—Davis v. Capper, 10 B. & C. 
28, 21 ECL 22, 109 Reprint 362; 
Wright v. Court, 4 B. & C. 596, 10 
ECL 718, 107 Reprint 1182; Allen v. 
Wright, 8 C. & P. 522, 34 ECL 870; 
Harvey v. Mayne, Ir. R. 6 C. L. 417; 
oe v. Booth, 3 N. & M. 316, 28 ECL 

N. B.—Ellis v. Power, 20 N. B. 40. 

N. S.—Sam Chak v. Campbell, 44 
N. S. 25. 

{a] Necessity of effort to arraign. 
—To show that the detention of the 
accused in prison over night was nec- 
essary, the officer should have made 
a reasonable effort to induce the 
magistrate to issue a warrant and fix 
bail on the date of the arrest. Mar- 
key v. Griffin, 109 Ill. A. 212. 

{b] Ordinance providing for com- 
mitment, not to exceed forty-eight 
hours, of persons found tfntoxicated, 
which does not provide for carry- 
ing offender before magistrate as 
soon as convenient, is invalid, being 
opposed to the general laws of the 
state. Burke v. Bell, 36 Me. 317. 

[c] Statute limiting time of de- 
tention.—(1) Where a statute directs 
that no prisoner shall be detained 
longer than a certain number of days 
before delivery for trial, liability is 
incurred for a detention beyond that 


period. Washer v. Iler, 29 Oh. Cir. 
Ct. 319 [aff 75 Oh. St. 638, 80 NE 
1134]. (2) That the arresting party 


had no sufficient means before ex- 
piration of time limited by statute 
to deliver prisoner to civil authori- 
ties for trial does not excuse him. 
Barclay v. Goodale, 2 F. Cas. No. 972. 

[d] Detention to await officers 
from another county.—Where stat- 
ute provides that officer arresting for 
offense committed in another county 
must carry offender to such county, 
he cannot legally detain the accused 
in jail until information of the ar- 
rest has been communicated to an 
officer of the county in which the 
offense is alleged to have been com- 
mitted, and until the latter can reach 
the place of detention and there re- 
ceive the prisoner from the officer 
who made the arrest. Lamb v. Dil- 
lard, 94 Ga. 206, 21 SE 463. 

75, Leger v.. Warren, 62 Oh. St. 
500, 57 NE 506, 78 AmSR 738, 51.LRA 
193. See infra § 96. 

76. Davis v. Carroll, 172 App. Div. 
729, 159 NYS 568; Leger v. Warren, 
62 Oh. St. 500, 57 NE 506, 78 AmSR 
738, 51 LRA 193. 

[a] A verson taking over the cus- 
tody of a prisoner from the arresting 
party is also under duty to take him 
promptly before magistrate. Leger 
vy. Warren, 62 Oh. St. 500, 57 NE 
506, 78 AmSR 738, 51 LRA 193. 

77. Burk v. Howley, 18 Pa. Co. 


303. 

7g. Piedmont Hotel Co. v. Hender- 
son, 9 Ga. A. 672, 72 SE 51; Hendrix 
v. Manhattan Beach Dev. Co., 181 
App. Div. 111, 168 NYS 316; Snead 
v. Bonnoil, 49 App. Div. 330, 63 NYS 
553 [aff 166 N. Y. 325, 59 NE 899]. 

79, Oxford v. Berry, 204 Mich. 1197, 
170 NW 88; Friesenhan_v. Maines, 
137 Mich. 10, 100 NW_ 172. 

go. Atchison, ete., R. Co. v. Hins- 
dell, 76 Kan. 74, 90 P 800, 12 LRANS 
94, 13 AnnCas 981. 
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longed.®° 


It has | tion is liable.82 


ease.83 
that of a tres- 


81. Kirk v. Garrett, 84 Md. 383, 
385 A 1089; Hendrix v. Manhattan 
Beach Dev. Co., 181 App. Div. 111, 
168 NYS 316. 

82. Scavage v. Tateham, Cro. Eliz. 
829, 78 Reprint 1056. 

83. Blocker v. Clark, 126 Ga. 484, 
54 SE 1022, 7 LRANS 268, 8 AnnCas 
31; Oxford v. Berry, 204 Mich. 197, 
170 NW 83. See also cases infra 
this note. 

Ta] Reasonable periods. — (1) 
From sundown until ten o’clock of 
the next morning has been held rea- 
sonable as a matter of law. John- 
son v. Americus, 46 Ga. 80. (2) Late 
hour at night until following morn- 
ing. Hermanson v. Shaffer, 184 Ill. 
Ax) 273. (3) Sunday until Tuesday, 
where magistrate was not obliged to 
hold examination on Sunday, and 
sheriff requested prosecuting attor- 
ney to have warrant issued on Mon- 
day and was entitled to rely on his 
promise to do so. Diers v. Mallon, 
46 Nebr. 121, 64 NW 722, 50 AmMSR 598. 

{[b] Unreasonable periods. — (1) 
One hour unreasonable when detained 
in a public place without a warrant 
by a game warden. Jackson v. Mil- 
ler, 84 N. J. L. 189, 86 A 50. (2) An 
hour and a quarter. Keefe v. Hart, 
213 Mass. 476, 100 NE 558, AnnCas 
1914A 716. (8) Two hours unreason- 
able before turning suspected shop- 
lifter over to the authorities, an 
office of a justice being within rea- 
sonable reach. Butler v. Stockdale, 
19 Pa. Super. 98. (4) From 5.30 P. M. 
until morning in a metropolitan city. 
Schmeider v. Mclane, 36 Barb. (N. 
Y.) 495 [aff 4 Abb. Dec. 154, 3 Keyes 
568, 3 Transcr. A. 266]. (5) From 
five or six o’clock in the evening, the 
municipal court being open, until 
about nine or ten the next morning. 
Schoette v. Drake, 139 Wis. 18, 120 
NW 393. (6) One o’clock in the 
afternoon until ten o’clock the next 
day. Von Arx v. Shafer, 241 Fed. 
649, 154 CCA 407, LRAI917F 427. 
(7) One day. Pratt v. Brown, 80 
Tex. 608, 16 SW 443. (8) About 
thirty-six hours. Wood v. Olson, 117 
Ill. A. 128. (9) Forty hours. Rob- 
erts v. Brown, 43 Tex. Civ. A. 206, 
94 SW 388. (10) Two days. Burke 
v. Bell, 36 Me. 317; Linnen v. Ban- 
field, 114 Mich. 98, 72 NW 1. (11) 
Four days. Pinkerton v. Sydnor, 87 
Tll. A. 76; Hawley v. Butler, 48 Barb. 
(N. Y.) 101; Jones v. Com., 1 Rob. 
(40 Va.) 748. (12) Five days. 
clay v. Goodale, 2 F. Cas. No. 972; 
Cochran v. Toher, 14 Minn. 385; Leger 
v. Warren, 62 Oh. St. 500, 57 NE 506, 
78 AmSR 738, 51 LRA 198. (18) 
Seven days. Mayberry v. Kelly, 1 
Kan. 116. (14) Hight days. Green 
v. Kennedy, 46 Barb. 16 [aff 48 N.Y. 
653 mem]; Burk v. Howley, 179 Pa. 
539, 36 A 327, 67 AmSR 607. (15) 
Several days. Anderson v. Beck, 64 
Miss. 113, 8 S 167. (16) Two hours 
before turning accused over to po- 
lice, followed by detention over night 
in police station, cannot be said as 
a matter of law not to be unneces- 
sary delay. Hendrix v. Manhattan 
Beach Dev.. Co., 181 App. Div. Tl Dy 
168 NYS 316. ’ 

Question of law or fact see infra 
§ 158, ° : 


the intoxication, 


Bar- 
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It has been held that liability attaches 
regardless of whether or not the arrested party 
was guilty of any crime.*! 
a person longer.than a reasonable time for examina- 


A magistrate detaining 


What constitutes reasonable delay. What is a 
reasonable time depends upon the facts of each 
Prolonged detention must, however, be con- 
sidered with regard, among other things, to such 
matters as judicial accessibility,** and> facilities,*® 
the unavoidable duties of the officer making the 
arrest,®* the intervention of Sunday,*? or a holiday,*® 
89 or mental condition of the person 


84. Ala.—Hayes v. Mitchell, 69 
Ala. 452. 

Ga.—Wiggins v. Norton, 83 Ga. 148, 
9 SE 607. 

Ind.—Weser v. Welty, 18 Ind. A. 
664, 37 NE 639. 

Ilowa.—Hutchinson vy. Sangster, 4 
Greene 340. 


Md.—Brish vy. Carter, 98 Md. 445, 
57. Ay, 210. . 

Mass.—Shaw v. Reed, 16 Mass. 450. 

N. J.—Venable v. Huddy, 77 N. J. 
L. 351, 72..A 10. 

N. Y.—Bopner v. McGowan, 116 
N.Y. 405, 22, NE 558. 

Vt.—Kent v. Miles, 65 Vt. 582, 27 
A 194, 68 Vt. 48, 33 A 768. 

[a] Arrest at night.—The duty to 
take the offender forthwith before 
the justice did not require the mar- 
shal to take his prisoner before the 
justice of the peace at so late au 
hour as eleven o’clock at night, and 
especially as the prisoner was so in- 
toxicated as not to be conscious of 
what was passing. Scircle v. Neeves, 


85. Brish v. Carter, 98 Md. 445, 
57 A 210; Venable v. Huddy, 77 N. 
J.-L. 351, 72-A 10; Hopner v. Me- 
Gowan, 54 N. Y. Super. 98 [aff 116 
N. Y. 405, 22 NE 558]. 

[a] Detention pending completion 
of another trial—Detention in an 
adjoining room until the committing 
judicial officer had completed trial 
of another cause is not actionable. 
Hopner v. McGowan, 54 N. Y. Super. 
98 [aff 116 N. Y. 405, 22 NE 558]. 

86. Raitz v. Green, 13 Oh. Cir. Ct. 
455, 7 Oh. Cir. Dec. 238. 

[a] Officer summoned out of town. 
—Where an officer having duly made 
an arrest was called away to sup- 
press riot in another locality, but 
before leaving made arrangementy 
to have the accused prosecuted, it is 
a question for jury whether he is 
guilty of unreasonable delay. Raitz 
v. Green, 13 Oh. Cir. Ct. 455, 7 Oh. 
Cir; Dec. 238. 

Hehe Ky.—Pepper v. Mayes, 81 Ky. 

Mass.—Tubbs v. Tukey, 3° Cush. 
438, 50 AmD 744. { 


°47 Ind. 289. 
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Mich.—Linnen v. Banfield, 
Mich. 93, 72 NW 1. 

Nebr.—Diers v. Mallon, 46 Nebr. 
121, 64 NW 722, 50 AmSR 598. 

N. H.—Nason v. Fowler, 70 N. H. 
291, 47 A 263. 

Oh.—Raitz v. Green, 13 Oh. Cir. 


Ct.. 455, 7,Oh., Cir. Dec. 238. ' 
[a] Detention of a drunken per- 
son from twelve o’clock Saturday 
night until Monday morning is justi- 
fiable. Pepper v. Mayes, 81 Ky. 673. 
88. Linnen v. Banfield, 114 Mich. 
93, 72 NW 1. 

[a] Statute authorizing complaint 
on Sunday or holiday.—Where the 
statute authorizes a justice to enter- 
tain complaint’ for felony on Sunday 
or holidays, it cannot be said as 
matter of law that detaining a per- 
son without warrant over Sunday 
and holiday is a reasonable delay. 
Linnen v. Banfield, 114 Mich. 93, 72 
NW 1. 

g9. Ill.—Markey v. Griffin, 109 
Ty sAx,- 2112: 

Ind.—Wiltse v. Holt, 95 Ind. 46); 
Scircle v. Neeves, 47 Ind. 289, 
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detained.®® Mere unavoidable delay in taking bail 
has been held not to impose liability.% 

Delay for purpose of investigation or identifica- 
tion. Delay in bringing the person-arrested before 
the magistrate or other proper officer cannot be 
Justified by the fact that the delay was necessary in 
order to investigate the case and procure evidence 
against the accused;°? but a detention for a reason- 
able time to identify the prisoner is justified. 


FALSE IMPRISONMENT ; 


\ E59 62-63 


[§ 63] (9) Unnecessary Force, Hardship, Cruel- 
ty, or Indignity.°* Liability in damages may be 
incurred by one who uses an undue amount of force 
in an arrest and detention,®» or who subjects his 
prisoner to unnecessary: hardships, cruel treatment, 
or indignities.°* That amount of force will, how- 
ever, be justified which does not exceed proper and 
rational bounds,®? which must be judged by the cir- 
cumstances attending the arrest and detention.’ 


- lowa.—Arneson vy. Thorstad, 72 
Iowa 145, 33 NW 607. 
Ky.—Pepper v. Mayes, 81 Ky. 673. 
Mass.—Brock y. Stimson, 108 Mass, 
520, 11 AmR 390. 

Tex.—Pratt v. Brown, 80 Tex. 608, 
16 SW 443. ; 

[a] For example.— (1) Intoxica- 
tion justified detention three hours 
until regular charge could be made. 
Wiltse v. Holt, 95 Ind. 469. (2) In- 
toxication and inability to find mag- 
istrate justified detention for two 
hours before arraignment. Hutchin- 
son v. Sangster, 4 Greene (Iowa) 340. 
(3) A person crazed with drink 
brought before a justice of the peace 
on Saturday night, and committed 
over Sunday in default of bail, is 
not falsely imprisoned. Pepper v. 
Mayes, 81 Ky. 673. (4) Intoxication 
does not necessarily deprive prisoner 
of the right to have bail fixed speed- 
ily. Markey v. Griffin, 109 Ill. A. 212. 

90. Mulberry v. Fuellhart, 203 Pa. 

5738, 53 A 504. 
' [a] Examination into sanity be- 
fore arraignment.—Where a _ sheriff 
having lawfully arrested plaintiff 
confined him a short time to enable 
doctors to report on his sanity, in- 
stead of bringing him immediately 
before the magistrate, and then on 
plaintiff’s consent to his discharge re- 
leased him, the failure to prosecute 
does not convert a lawful arrest and 
detention into an unlawful one, so 
as to make the sheriff a trespasser 
ab initio. Mulberry v. Fuellhart, 203 
Pa. 573, 53 A 504. 

91. Cargill v. State, 8 Tex. A. 431. 

92. U. S.—Von Arx v. Shafer, 241 
Fed. 649, 154 CCA 407, LRA1917P 
427. 

Ga.—Ocean SS. Co. v. Williams, 69 
Ga. 251. 

Ind.—Harness v. Steele, 159 Ind. 
286, 64 NE 875. . 

Mass.—Keefe v. Hart, 213 Mass. 
476, 100 NE 558, AnnCasi914A 716. 

Oh.—Leger v. Warren, 62 Oh. St. 
500, 57 NE 506, 78 AmSR 738, 51 
LRA 193. 

Eng.—Wright v. Court, 4 B. & C. 
596, 10 ECL 718, 107 Reprint 1182. 

93. Wolf v. Perryman, 82 ‘Tex. 
112, 17 SW 1772; Anderson vy. John- 
ston, 10 Sask. L. 352, 38 DomLR 563, 
ze CanCrCas 24, [1917] 3 WestWkly 
353. 

[a] Tlustration.—Where plaintiff 
was rightly arrested on reasonable 
suspicion of being a party wanted 
for felony in a neighboring city but 
owing to delay in securing a photo- 
graph, the photography being done 
by the police, to forward to the other 
city and to the delay of the latter 
police authorities in advising the ar- 
resting authorities of the error in 
identification, plaintiff was detained 
two days longer than would other- 
wise have been the case, it was held 
in a subsequent suit for false im- 
prisonment that the police were re- 
sponsible for delays occurring in 
photography undertaken by them- 
selves, and also for delay of the 
neighboring police in advising them 
of the identification error and that 
therefore defendant peace officers 
were liable in false imprisonment for 
the prolonged detention. Anderson v. 
Johnston, 10 Sask. L. 352, 38 Dom 
LR 563, 29 CanCrCas 24, [1917] 3 
WestWkly 352. 

{b] Taking to another place.— 


The arresting: party is not justified 
in taking the prisoner to a certain 
place for identification. ELAN “Ve 
Booth, 3 N. & M. 316, 28 ECL 607. 

94. Arrest generally see Arrest 
§§ 59-67, 215, 216. 

95. Conn.—Dehm vy. Heinman, 56 
Conn, 320, 15 A 741, 1 LRA 374; 
Pease v. Burt, 3 Day 485. 

Ill.— Shanley v. Wells, 71 Ill. 78. 

Ky.—Grau v. Forge, 183 Ky. 521, 
209 SW 369, 3 ALR 642. 

N. C.—Riley v. Stone, 174 N. C. 
588, 94 SE 434 [quot Cyc]; Furr v. 
Moss, 52 N. C. 525. ; 

Eng.—Harvey v. Mayne, Ir. R. 6 
CH Da TT 
s ST i asp SIA v. Johnson, 40 N. 


‘{a] Insulting language used by 


accused toward officer does not fur-. 


nish legitimate grounds for his 
striking accused. Grau y. Forge, 183 
Ky. 521, 209 SW 369, 3 ALR 642. 

{b] Breaking open outer door of 
dwelling house to make arrest is un- 
justifiable and renders the parties 
trespassers ab initio. Kirby v. Den- 
by, 5 L. J. Exch. 162, 

{[c]_ Breaking open inner doors.— 
An officer is not justified in forcibly 
breaking an outer door of plaintiff's 
dwelling in order to arrest him on 
civil process, but may open an inner 
door used in common by two fami- 
lies, Stedman v. Crane, 11 Metc. 
(Mass.) 295, 

96. Piedmont Hotel Co. v. Hen- 
derson, 9 Ga. A. 672, 72 SE 51; 
Brown v. Secor, 4 NYS 303; Wil- 
liams v. Morris, 14 Oh. Cir. Ct. N. S. 
353, 32 Oh. Cir. Ct. 453. See also 
eases infra this note. 

[a] Drunkenness of officer at 
time of arrest may be regarded as 
an aggravation to an illegal arrest. 
Hall v. O’Malley, 49 Tex. 70. 

[b] Exposure.—Any cruel or un- 
necessary exposure of plaintiff to 
cold, or deprivation of suitable cloth- 
ing or covering, while he is in the 
carriage with, and in custody of, the 
officer, would be unlawful. Petit v. 
Colmery, 20 Del. 266, 55 A 344. 

[c] Handcuffing or binding.—(1) 
A person may be bound if there is 
reasonable apprehension of rescue or 
escape. Wright v. Court, 4 B; & C. 
596, 10 ECL 718, 107 Reprint 1182. 
(2) Threats made by a person under 
arrest justify an officer in putting 
him in irons. Cochran y. Toher, 14 
Minn. 385. (8) A conductor’ may 
handcuff a passenger for the protec- 
tion of other passengers. McAllis- 
ter v. Johnson, 40 N. B. 73. (4) It is 
not necessary to justify handcuffing 
a prisoner arrested for felony that 
he should be a notorious character, 
or that he should be unruly and at- 
tempt to escape. Edger v. Burke, 96. 
Md. 715, 54 A 986; Firestone v. Rice, 
71 Mich. 377, 38 NW 885, 15 AmSR 
266. (5) Handcuffing is justified after 
Several violent acts of resistance, 
and attempts to escape, especially 
where it was upon a recapture after 
one escape. Henry v. Lowell, 16 
Barb. (N. Y.) 268. (6) Damages for 
an illegal arrest are not increased by 
handcuffing where the officer has ar- 
rested two prisoners, strangers to 
him, and it is long after dark, and 
he has.a considerable distance to fexo) 
with them. McCullough v. Green- 
field, 138 Mich. 463, 95 NW 532, 62 
LRA 906, 1 AnnCas 924, 


[ad] Patrol wagon. — Damages 
should not be increased because the 
officer conveys the prisoner to the 
station house in a patrol wagon; he 
is not obliged to hire a carriage or 
pay fare on a railroad. Schultz v. 
Greenwood Cemetery, 190 N. Y. 276, 
83 NE 41. 

[e] Photographing, measuring, 
and taking fingerprints befere con- 
viction is an unjustifiable assault. 
Hawkins v. Kuhne, 153 App. Div. 
216, 1387. NYS 1090 [aff 208 N. Y. 
555 mem, 101 NE 1104 mem]. 

{[f{] Searching prisoner.— Where 
one is reasonably suspected of hav- 
ing committed larceny, an officer is 
justified in searching him on suspi- 
cion of having stolen property on his 
person. Mayer vy. Vaughan, 11 Que. 
Sie B. 340 [dism app 20 Que. Super. 
549]. 

{g] Searching prisoner for fire- 
arms is in the officer’s sound discre- 
tion and right, when conducted in a 
reasonable manner. Forman v. Cen- 
tral,|s57'\Colos 535, 143 .Ps 57388 To 
same effect O’Connor vy. Bucklin, 59 
N. H. 589 (where searching prisoner 
ft taking away money was justi- 
ed). 

[h] Unsanitary condition of jail. 
—(1) The keeper of a prison may be 
liable for damages due to failure to 
supply food or keep prison warm or 
Sanitary, although imprisonment. it- 
self is lawful. Richardson v. Cap- 
well, (Utah) 176 P 205. (2) The 
officers making the arrest are not 
liable for condition of jail. Boaz Vv. 
Tate, 43 Ind. 60. (3) The fact that 
the jail was a small, cheap, wooden 
affair does not call for damages 
against the city; nor does the fact 
that it was simply supplied with a 
stove and fuel to be kept up by the 
inmates if they so desired; nor are 
the allegations that there was dan- 
ger of fire therefrom sufficient to 
justify a claim for damages, it not 
appearing that it was more subject 
to such danger than any other part 
of the city. Forman vy. Central, 57 
Colo. 585, 143 P 578, 

Imprisonment as means of extor- 
tion see supras§ 46. 

F thier p to admit to bail see infra 


97. Fulton v. Staats, 41 N, Y.:498% 
Henry v. Lowell, 16 Barb. (N. Y.) 268. 

98. See cases infra this note. 

[a] Consent to arrest, if sincere, 
requires a smaller degree of force 
than under other circumstances. Ful- 
ton v. Staats, 41 N. Y. 498. 

' {b] Firing a gun upon a person 
in order to secure his arrest is justi- 
fiable only when it is necessary, and 
not justifiable when the arrest can 
be secured by less dangerous means, 
veer v. Miles, 3 Or. 35, 

ec] Resisting or attempti to 
escape.—One lawfully de Sethe, an- 
other who resists or attempts to es- 
cape may use necessary force to ac- 
complish the arrest, although it may 
amount to assaulting the prisoner. 
Connelly v. American Bonding, ete., 
Pay 113 Ky. 903, 69 Sw 959, 24 KyL 

{d] Threats bear on the question 
of the propriety of the force used by 
the officer. Cochran v. Toher, 14 
as 385; Fulton y, Staats, 41 N. 
_ [el Violence of a mob committed 
in parts adjacent, although out of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~_ §§ 63-65] 


Damages in such cases ordinarily arise rather from 
a liability for assault and battery than for false 
imprisonment.®? 

Improper place of detention. Liability may also 
be incurred unless the arrested party is confined 
in a proper place, and confinement in an improper 
place imposes liability as a trespasser ab initio. 
The arresting party may adopt such usual measures 
as may be necessary for the safe-keeping of the 
prisoner,* and, it seems, must have a reasonable dis- 
cretion as to where the place shall be within his 
jurisdiction.* Where a statute fixes the proper 
place of detention, all those concerned in a de- 
tention at an improper place are equally liable.5 
‘The person instigating the arrest is not, however, 
responsible for the illegal act of the officer in this 
regard.® 
_  [§ 64] (10) Necessity of Return of. Process.’ 

Process in order to justify an arrest should be regu- 
larly returned with a showing of substantial com- 
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tinction between arrests under criminal or civil 
process in this respect.® Unless properly returned 
the process is not a protection to the officer execut- 
ing it,'° although the officer’s failure in this regard 
will not prevent the process from being a pro- 
tection to the party procuring it,!1 or to the officer’s 
aids and servants.?2 
‘Amendment of return. The officer’s return may 
not be amended after the jurisdiction of the court 
has lapsed,'* but it seems that it may be while the 
proceeding is still before the court.14 

[§ 65] (11) Refusal to Accept or Procure Bail. 
A failure to discharge on tender of proper bail 
renders the officer whose duty it is to do so liable;15 
but mere unavoidable delay in taking bail does not, 
it seems, constitute false imprisonment.1¢ Where 
the party instigating the arrest directs or causes 
the officer to refuse proper bail, he also is liable.17 
In the absence of statutory provisions no obligation 
rests on the party making an arrest to conduct the 


pliance with all its directions.® 


view of plaintiff in his home, if they 
appeared to be connected with the 
Same purpose as actuated those 
about the house, was held to be ad- 
missible to show the danger and diffi- 
culty of executing a warrant by 
force against plaintiff in his own 
house, and thus to justify the 
amount of force used in the lawful 
execution of the warrant. Burdett 
a ges 14 East 163, 104 Reprint 
99. Grau v. Forge, 183 Ky. 521, 
209 SW 369, 3 ALR 642; Scott v. 
Com., 93 SW 668, 29 KyL 571. 

Assault and battery in exercise of 
authority or duty see Assault and 
Battery §§ 36-40. 

1. Me.—Kittredge v. Frothingham, 
114 Me. 537, 96 A 1063. 

Oh.—Williams v. Morris, 14 Oh. 
@ins CLaN,. Si 353;.32-Oh. Cirs Cte .453; 
Washer v. Iler, 29 Oh. Cir. Ct. 319 
[aff 75 Oh. St. 638, 80 NE 1134]. 

Vt.—Gibson v. Holmes, 78 Vt. 110, 
62 A 11, 4 LRANS 451. 

W. Va.—Allen v. Lopinsky, 81 W. 
Va. 13, 94 SE 369. 

Wis.—Grab v. Lucas, 156 Wis. 504, 
146 NW 504. 

Eng.—Scavage v. Tateham, 
Eliz. 829, 78 Reprint 1056. 

“Officers having persons under ar- 
rest in their custody may lawfully 
place them for safe-keeping in any 
proper and suitable place such as a 
city or county jail, otherwise they 
could not be safely kept. While the 
primary function of a jail is a place 
of detention for persons committed 
thereto under sentence of a court, 
they are also the proper and usual 
places where persons under arrest or 
awaiting trial are kept till they ap- 
pear in court and the charge against 
them is disposed of.’ Per Vinje, J., 
in Grab v. Lucas, 156 Wis. 504, 507, 
146 NW 504. 

[a] Room adjoining court.—Con- 
finement in room adjoining court, 
until case is reached, is proper. Honp- 
ner v. McGowan, 116 N. Y. 405, 22 NE 
558 [aff 54 N. Y. Super. 98]. Ey 

[b] County jail—(1) County jail 
is a proper place (Kent v. Miles, 68 
Vt. 48, 33 A 768), (2) but is not 
necessarily the only proper place to 
confine prisoners before trial, and, 
although the penitentiary is pri- 
marily for convicts, there is no ex- 
press prohibition of its temporary 
use aS a receptacle for prisoners held 
for trial (Clinton v. Nelson, 2 Utah 
284). 

{c] A jail in another county.— 
(1) An improper place, where the 
statute provides that the prisoner 
‘must be confined in a jail in the 
county where the arrest is made. 
Gibson v. Holmes, 78 Vt. 110, 62 A 
11, 4 LRANS 451. (2) And this is 


Cro. 


There is no dis- 


so even where the warrant directs 


commitment in another county. Clay-' 


ton. v. Scott, 45 Vt. 386. 

{d] City prison.—Confinement in 
the city prison without written or- 
der of the mayor, rather than in the 
county jail, is contrary to statute 
and illegal. Washer v. Iler, 29 Oh. 
Cir. 7Otuy 319. sbaih. 75: Oh: \St.1638,) 80 
NE 1134]. 

{e] Civil process of arrest.—‘“It 
follows that for the illegal act of 
the sheriff in confining plaintiff, 
while in custody under an executive 
against the person, among convicts 
and criminals, the defendant was not 
Pee bemrD Tey: Brown v. Secor, 4 NYS 

2. Gibson v. Holmes, 


18 Nt.. 110, 
62 A 11, 4 LRANS 451. 

3. Wiltse v. Holt, 95 Ind. 469. 

4. Clinton v. Nelson, 2 Utah 284 
(holding that, although the county 
jail is ordinarily the proper place to 
confine prisoners awaiting trial, no 
liability was incurred by the U. S. 
marshal because of placing the pris- 
oner in a building adjoining the peni- 
tentiary which was under control 
of the marshal), 

5. Washer v. Iler, 29 Oh. Cir. Ct. 
319 [aff 75 Oh. St. 638, 80 NE 1134]. 
6 Baker v. Secor, 4 NYS 303. 

7. Return of process generally 
see Arrest §§ 20, 207-209. 

8. Ill—Slomer v. Peo., 25 Ill. 70, 
76 AmD 786. 

Ind.—Davis v. Bush, 4 Blackf. 330. 

N. H.—Clark v. Tilton, 74 N. H. 
330, 68 A 335. 

Vt.—Gibson v. Holmes, 78 Vt. 110, 
62 A 11, 4 LRANS 451; Kent v. 
Miles, 65 Vt. 582, 27 A 194; Wright 
v. Marvin, 59 Vt. 487, 9 A 601. 

Eng.—Rowland v. Veale, Cowp. 18, 
$8 Reprint 944. 

{a] Return merely stating serv- 
ice and reading is not sufficient to 
enable the officer to justify under 
the writ for making the arrest. Gib- 
son v. Holmes, 78 Vt. 110, 62 A 11, 
4 LRANS 451. 

[b] Return should show on its 
face facts justifying officer.—If the 
officer attempts to justify under an 
execution process and the return 
fails to mention an arrest, it will be 
held that the process was not regu- 
larly returned and therefore officer 
cannot justify the arrest thereunder. 
Munroe v. Merrill, 6 Gray (Mass.) 236. 

[ec] Additional averments may be 
considered as surplusage. Hyde v. 
Malley, 121 Mass. 388. 

[d] Conclusiveness.—Officer’s re- 
turn on warrant is evidence which 
he cannot contradict. Batchelder v. 
Currier, 45 N. H. 460. But see Rich- 
mond v. Willis, 13 Gray (Mass.) 182 
(holding that notwithstanding a re- 
turn setting forth the arrest of plain- 


accused in search of bail.18 A party, having given 


tiff as an officer of a corporation, the 
sheriff could show that plaintiff was 
legally liable to arrest as a stock- 
holder). 

92° Tubbs i tv. oo Dukeys)i0/3i) Cash? 
(Mass.) 438, 50 AmD 744; Wright v. 
Templeton, 80° Vt. 358, 67 A 817, 130 
AmSR 990. 

10. Ill—Slomer v. Peo., 25 Ill. 70, 
76 AmD 786. 

Mass.—Munroe v. Merrill, 6 Gray 
236; Tubbs v. Tukey, 3 Cush. 438, 
50 AmD 744, 

N. H.—Clark v. Tilton, 74 N. H. 
330, 68 A 335; Poor v. Taggart, 37 
IN. es - 644: 

Vt.—Wright v. Templeton, 80 Vt. 
358, 67 A 817, 130 AmSR 990; Gib- 
son v. Holmes, 78 Vt. 110, 62 A 11, 
4 LRANS 451; Kent v. Miles, 65 Vt. 
582, 27 A 194; Ellis v. Cleveland, 54 
Vit rh oe 

Eing.—Rowland v. Veale, Cowp. 18, 
98 Reprint 944, 

[a] Reason for rule.—A return is 
essential to the safety of the citizen 
and to prevent process of the law 
from being used for. oppression. 
Tubbs v. Tukey, 8 Cush. (Mass.) 438, 
50 AmD 744. 

[b] Omission of command to 
make return of warrant does not ex- 
cuse officer from making a return. 
Tubbs v. Tukey, 3 Cush. (Mass.) 438, 
50 AmD 744. ‘ 

11. Lisabelle v. Hubert, 23 R. I. 
456, 50 A 837; Gibson v. Holmes, 78 
Vt. 110, 62 A 11, 4 LRANS 451. 

12. Dehm vy. Hinman, 56 Conn. 
320, 15, A 741, 1 LRA 3743 \Eis:. wa 
Cleveland, 54 Vt. 437. 

[a] The reason for the distinc- 
tion between the officer and his aids 
is that the aids have no means of 
forcing the officer to make return, 
and it would be unjust to hold them 
liable for his default. Ellis v. Cleve- 
land, 54 Vt. 437. 

13. Gibson v. Holmes, 78 Vt. 110, 


62, A 11, 4 LRANS 451. 

14. Munroe v. Merrill, 6 Gray 
(Mass.) 236. 

15. Manning v. Mitchell, 73 Ga. 


660; Gibbs v. Randlett, 58 N. H. 407; 
Leger v. Warren, 62 Oh. St. 500, 57 
NE 506, 78 AmSR 738, 51 LRA 193; 
Grohmann v. Kirschman, 168 Pa. 
189, 32 A 32. See also Churchill v. 
Churchill, 12 Vt. 661 (where it is said 
that the refusal to take bail would 
not render the sheriff a trespasser; it 
would have been a nonfeasance, not 
a malfeasance, rendering the officer a 
trespasser ab initio and nothing but 
case could be sustained). 

16. Cargill v. State, 8 Tex. A. 431. 

17. Gibbs v. Randlett. 58 N. H. 407. 

18. Ahlrichs v. Rollo, 200 Ala. 
271, 76 S 37; Calderone v. Kiernan, 23 
R.. 1. 578, 51 A 215; Page v.. Staples, 
13 R. I. 306, 
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proper bail, has the absolute right to be at large, 
and the officer who rearrests him in disregard of 
his rights is liable.1® 

[§ 66] (12) Detention after Acquittal or Ex- 
piration of Term. One who unlawfully detains a 
prisoner after his acquittal ®° or the expiration of 
his sentence or term of commitment *1 may be liable 
for talse imprisonment. But it has been held that 
the party who instigated the arrest cannot be held 
liable for neglecting to give instructions for the 
arrested party’s discharge when for any reason he 
becomes entitled to it,?* the duty of procuring his 
discharge under such circumstances devolving on the 
arrested party himself.?° 

[§ 67] k. Arrest on One Ground, Justification 
on Another. If an arrest without process is made 
on one ground, upon which it subsequently develops 
it cannot be sustained, the arrest cannot later be 
justified on the theory that another ground existed 
at the time of the arrest,?4 and a person who has 
wrongfully arrested a party without process, or on 
void process, cannot detain him on valid process 
until he has restored such party to his liberty.?5 
When, however, an arrest without process has been 
made on more than one ground and is justified on 
one ground, this is a_ sufficient justifieation.2¢ 
Similarly, where detention is under two writs, one 
legal and the other illegal, the fact that one is illegal 
does not affect the character of the imprisonment, 
and the arrested party sustains no damage,?? and 
this is so, although the officer declares that he made 


19. Arteaga v. Conner, 88 N. Y. 


408, 2 NYCivProec 152, 14 NYWkly |mum term, 
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has earned a reprieve from the maxi- 
is not false 


[$§ 65-67 


the arrest under the illegal process.28 A police 
officer having made an illegal arrest without warrant 
cannot subsequently justify on the ground that a 
legal warrant was outstanding, if he aeted without 
having had it or even without knowledge of its 
existence.2® It has been held that where a war- 
rant which proves invalid has been issued, the 
arresting party may justify by showing that the 
facts authorized ‘an arrest without warrant,®° and, 
where the evidence justifies it, the question whether 
the arrest was made pursuant to an invalid process 
or on sufficient grounds apart from the process 
should be submitted to the jury.*? | But the author- 
ities are at variance upon this point, some decisions 
maintaining that the party making the arrest can- 
not apprehend a person under a warrant,\and if it 
subsequently develops that the arrest cannot be sus- 
tained on that ground, justify on the theory that the 
arrest was proper without a warrant,®? especially 
if the other ground for arrest was not known to the 
arresting party at the time he made it.** Where 
it appears that the officer was acting: by virtue of 
a warrant, and no claim is made to the contrary 
in the pleadings or evidence, the fact that the ar- 


‘rest might have been justified without warrant is 


immaterial.*4 It has been held that an arrest by 
a deputy or inferior officer may be justified by 
showing that valid process existed in the hands of 
the superior officer, although the process was not 
in the deputy’s possession when he made the ar- 
rest,®> or although he ‘held another process which 


ground that accused had committed 


imprison-|the felony of stabbing a man and 


Dig 278 [aff 47 N. Y. Super. 494]. 

20. Mee v. Cruikshank, 20 Cox 
Cuero: - 

[a] Making note of characteris- 
tics.— Where a person acquitted of 
a criminal charge, and directed to 
be discharged, was detained by the 
prison warders in the cells below the 
court while they questioned him and 
took a note of particulars regarding 
his personal and physical character- 
istics, and various other matters, 
such detention was unlawful, and the 
gaoler was liable in damages in re- 
spect of same. Mee y. Cruikshank, 
205 Cox CC: Cy 220? 


21. Mass.—Coffin v. Gardner, 1 


Gray 159. 
ha Se Louis v. Karr, 85 Mo. A. 


N. Y.—Davis v. Bowe, 118 N. Y. 
55, 23 NE 166 [aff 54 N. Y. Super. 520]. 

Eng.—Nigotti'v. Colvill, 4 Cc. P. D. 
233; Withers v. Henley, Cro. Jac. 379, 
79 Reprint 324. 
a ea aa v. Lilley, 14 Ont. A. 

{a] Illustration. — A superintend- 
ent of a workhouse who detains a 
prisoner for a longer period than au- 
thorized by the city charter and by 
the writ of commitment, is liable 
for false imprisonment, although the 
detention was under an ordinance at- 
tempting to confer on such superin- 
tendent, under the guise of disci- 
pline, power to confine the prisoner 
beyond the maximum period pre- 
scribed by the charter, since the or- 
dinance is invalid, and he took on 


himself the risk of its validity. St.. 


Louis v. Karr, 85 Mo. A. 608. 

[b] An attorney’s order to dis- 
charge from custody a person sub- 
ject to imprisonment under civil 
process is presumptively lawful, and 
the sheriff who rearrests such per- 
son in disregard thereof is liable. 
Deis v. Bowe, 118 N. Y. 55, 23 NE 

[ec] Detention of a convict, by a 
warden, beyond the minimum of his 
sentence, where by good conduct he 


ment where the warden has detained 
him because the prison board has 
failed to order his release as pre- 
scribed by statute. Stephens v. Con- 


ley, 48 Mont. 352, 1388 P 189, Ann 
Cas1915D 958. 
22. Norman v. Manciette, 18 F.. 


Cas. No. 10,300, 1 Sawy. 5 

23. Norman v. Manciette, 18 F. 
Cas. No. 10,300, 1 Sawy. 484; Mar- 
tin v. Collins, 165 Mass. 256, 48 NE 
vals 

[a] Detention by jailer under er- 
ror in mittimus.—The keeper of a 
workhouse who detains a prisoner 
committed two months beyond his 
term of imprisonment by reason of 
an error in the attested copy of the 
mittimus is not liable in an action 
for damages for false imprisonment 
in the absence of bad faith or neg- 
ligence on his part in failing to as- 
certain whether the attested copy 
was a correct copy of the original 
mittimus. Martin v. Collins, 165 
Mags. 256, 48 NE 91. 

24. Malcolmson vy, Scott, 56 Mich. 
459, 23 NW 166; Snead v. Bonnoil, 
166 N. Y. 325, 59 NE 899 [aff 49 App. 
Div. 330, €3 NYS 553]; MacDonnell 
v. McConville, 148 App. Div. 49, 132 
NYS 1085 [aff 210 N. Y. 529 mem, 
103 NE 1126 mem]; Comisky v. Nor- 
folk, etc, R. Co., 79 W. Va. 148, 90 
SE 385, LRA1917D 220. 

[a] Illustration. — Where the of- 
fense, if any, was committed in an- 
other state, an arrest made for one 
purpose cannot be justified by an- 
other, and the arresting officer’s be- 
lief that the prisoner has also vio- 
lated the laws of state where the 
arrest is made will not excuse the 
arrest unless it is proposed to prose- 
cute him therein. Malcolmson v. 
Scott, 56 Mich. 459, 23 NW 166. | 

25. Mandeville v. Guernsey, 51 
Barb. 99 [aff 50 N. Y. 669 mem]; 
Tracy v. Coffey, 28 Oh. Cir. Ct. 579. 

26. Waddle v. Wilson, 164 Ky. 
228, 175 SW 3882. 

[a] Felony and misdemeanor.— 
Where officer made arrest on the 


also on the ground that he was 
drunk, then, although accused did 
not in fact commit the crime of stab- 
bing, if he was convicted of being 
drunk in the presénce of the officer, 
the officer was justified in arresting 
on that ground. Waddle y. Wilson, 
164 Ky. 228, 175 SW 382. 

ioe Doherty v. Munson, 127 Mass. 

oO. 

{a] Tlustration.—It is not a false 
imprisonment that a person is con- 
victed of two distinct offenses, and 
is committed under two warrants, 
one legal and the other illegal, and 
held in custody under both warrants 
during the whole time of his impris- 
onment. Doherty v. Munson, 127 
Mass. 495. 

28. Meeds v. Carver, 30 N. C. 298; 
State. v. Kirby, 24 N. C. 201. : 

29. Gordon v. Hogan, 114 Ga. 354, 
40 SE 229; McCullough v. Greenfield, 
133 Mich. 463, 95 NW 532, 62 LRA 
906, 1: AnnCas 924, ( 

30. Nelson v. Halvorson, 117 Minn. 
255, 185 NW 818, AnnCas1913D 104; 
Jordan v. McDonald, 31 N. S. 129. 
Von Jordan v. McDonald, 31 N. S. 

32. Elwell v. Reynolds, 6 Kan. A. 


545, 51 P 578; Murphy y. Kron, 8 NY. 


St 230, 20 AbbNCas 259; McCatherin 
v. Jamer, 41 N. B. 367, 9 DomLR 874, 
11 BastLR 527. 

[a] Application of rule to judicial 
officer.— Where a justice issued a 
warrant to arrest peddlers, which 
warrant was void because not found- 
ed on an oath, and the officers made 
the arrest thereunder, the fact that 
the officer might have arrested ac- 
cused without warrant for peddling 
is not a defense to the justice. Mc- 
Catherin v. Jamer, 41 N. B. 367, 9 
DomLR 874, 11 HastLR 527. 

33. MacDonnell v. McConville, 148 
App. Div. 49, 132 NYS 1085 [aff 210 
N. Y. 529 mem, 103 NE 1126 mem]. 

34. Holmes v. Blyler, 80 Iowa 
365, 45 NW 756. 

35. Cabell v. Arnold, 86 Tex. 102, 
23 SW 645, 22 LRA 87, 
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§§ 67-69] 


proved to be invalid,’* and did not know of the 
existence of the valid writ in his superior’s hands 37 


III. PERSONS 


[§ 68] A. In General. Since a consideration of 
whether or not a given restraint or detention was 
an illegal act upon the part of defendant must of 
necessity involve a consideration of the relations 
of the various parties to the act, it follows that 
many questions as to what persons are lable in 
an action for false imprisonment have already been 
In order that a defendant be held 
liable for a false imprisonment, he must have per- 
sonally participated therein either by direct act or 
by indirect procurement,*! in other words he must 
have been the legal cause of the wrongful deten- 


considered.?° 


tion.*? 


/ 


Carver, 30 N. C. 298. 
Carver, 30 N. C. 298. 
Meeds v. Carver, 30 N. C. 298. 
39. Liability of municipal corpo- 
ration see Municipal Corporations. 
Liability of sureties of officer: 
Generally see Officers [29 Cye 1456]. 
Sheriff or constable see Sheriffs and 
Constables [35 Cyc 1941]. 


Meeds v. 
Meeds v. 


40. Liability of: 
Complainant: 
Under invalid process see supra 
§§ 45-47. 


Under valid process see supra § 43. 
Custodian of institution see supra 
26 


Guardian on restraint of ward see 


supra § 24. 
a ty ia directing arrest see supra 
Individual giving information. see 
supra § 35. 
Master of vessel see supra § 27. 
Parent for restraint of child see 
supra § 23. 
Peace officer: E ‘ 
Arresting without warrant’ see 
supra §§ 30-32. 
Under process see supra §§ 43, 49- 
51. 
Person detaining insane person see 
supra §§ 17-19. 
Private person: 
Arresting without warrant’ see 
supra §§ 32, 33. ri 


Under process see supra §§ 43, 
47 


School authority for control of pupils 
see supra § 25. 

41. Ark.—Casey v. Casey, 218 SW 
678. 
Tll.—Roth v. Smith, 41 Ill. 314, 319. 
N. Y.—Schultz v. Greenwood Ceme- 

tery, 190 N. Y. 276, 83 NE 41. 

? Pa.—Herr v. Lollar, 110 A 742. 

Tex.—Boyton v. Tidwell, 19 Tex. 
118; Cherry v. Preston, (Civ. A.) 221 
SW 1109. 

“If defendant counseled, advised or 
procured the arrest and imprison- 
ment, although not an active partici- 
pant in the act, he was neverthe- 
less responsible for its consequences. 
If, however, he neither advised, coun- 
seled, aided nor assisted in the ar- 
rest, he should not be held liable.” 
Roth v. Smith, supra. 

4 {a] Tlustrations.—(1) Where a 
bank with which a check was de- 
posited for collection forwarded it 
to a correspondent bank, which re- 
turned it with a notation that the 
drawee had no funds, without having 
presented it for collection, whereupon 
the payee instituted criminal pro- 
ceedings against the drawee, the 
banks were not liable in an}\ action 
for false imprisonment of plaintiff 
by the payee, they not having per- 
sonally participated in the imprison- 
ment, Cherry v. Preston, (Tex. Civ. 
A.) 221 SW 1100. (2) One who made 
an affidavit without knowing the pur- 

' pose for which it was procured and 

who did not intend it to be used for 

the purpose of arresting plaintiff il- 

legally, or who supposed it was in- 
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[§ 69] 


B. Joint Commission—1. 
All those who directly participate in, or legally 
cause, an unlawful detention are joint tort-feasors ;4? 
and if proceedings are taken against one, that one 
cannot relieve himself from responsibility by show- 
ing that another participated in the illegal act,** or 
complain that another tort-feasor was not sued.*° 
Plaintiff has the right to make as many or as few 
of the alleged tort-feasors defendants as he chooses ;*° 
and a verdict may be had against all or any,** but 
it should appear that the alleged wrongdoer was the 
legal cause of the detention.** 
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and expressly declared that he made the arrest un- 
der the invalid process.%8 


RESPONSIBLE *° 


In General. 


Where the arrested 


party suffers a single detention by the independent 


tended to be used to procure legal 
process for plaintiff's arrest, did not 
incur any liability. Roth v. Smith, 
41 Til. 314. (8) Where a purchaser 
of bank stock engaged the prose- 
cuting attorney as attorney to com- 
pel transfer of such stock on the 
books, such purchaser is not liable 
for false imprisonment, where, after 
the transfer had been completed, the 
prosecuting attorney in his official 
capacity began criminal prosecutions 
against the officials of the bank 
against the advice of his_ client. 
Casey v. Casey, (Ark.) 218 SW 678. 

42. Cal.—Kalish v. White, 36 Cal. 
A, 604, 173 P 494. 

Ga.—Gordon v. Hogan, 114 Ga. 354, 
40 SE 229. 

Ill.—Roth v. Smith, 41 Ill. 314; 
Pinkerton v. Gilbert, 22 Ill. A. 568. 

La.—Scheurrmann v. Vaccaro, 118 
La. 67, 42 S 648; Rogay v. Juil- 
liard, 25 La. Ann. 305. 

Mass.—Zinkfein v. W. T. Grant Co., 
128 NE 24. 

Mich. —Shinglemeyer v. Wright, 
124 Mich. 230, 82 NW 887, 50 LRA 
129; Hill v. Taylor, 50 Mich. 549, 15 
NW 899. 

Mo.—Boeger v. Langenberg, 97 Mo. 
390, 11 SW 2238, 10 AmSR 322; Har- 
ris v. St. Louis Terminal R. Assoc., 
(A.) 218 SW 686, 4 

N. Y.—Thorne v. Turck, 94 N. Y. 
90, 46 AmR 126 [aff 10 Daly 327]; 
Farnam v. Feeley, 56 N. Y. 451; 
Murray v. Friensberg, 15 NYS 450; 
Briggs v. Berls, 2 NYCityCt 171 
(where warrant to arrest keeper of 
disorderly house and all ‘improper 
persons found on the premises’ was 
criticized, but complainant held not 
liable for unauthorized arrest by po- 
lice under this warrant). 

N. C.—Lovick v. Atlantic Coast 
Line R. Co., 129 N. C. 427, 40 SE 191. 

Oh.—Page v. Miller, 13 Oh. Cir. 
Ct. 663, 6 Oh. Cir. Dec. 676. 

Pa.—Burk v. Howley, 179 Pa. 539, 
36 A 327, 67 AmSR 607. 

Tex.—Cherry vy. Preston, (Civ. A.) 
221 SW 1100. ; 

Ont.—Sparks v. Joseph, 7 U. C. C. 
P69. 

{a] Application of rule.—Where a 
person, in laying an information be- 
fore a police magistrate, gave an In- 
correct version of the statement 
made to him by defendant and caused 
plaintiff's arrest, an action therefor 
could not be maintained against de- 


fendant. Sparks v. Joseph, 7 U. C 
Cimiey 69: 
43. U. S.—Polonsky v. Pennsyl- 


vania R. Co., 184 Fed. 558 [rev on 
other grounds 184 Fed. 561, 106 CCA 
541). 
Ga.—Holliday v. 12 Ga. 
A. 779, 78 SE 482. 
Tll.—Pinkerton v. Gilbert, 22 Il. 
A. 568. 


Coleman, 


Ind.—American Express Co. Vv. 
Patterson, 73 Ind. 430. 
Minn.—Ehrhardt v. Wells, 134 


Minn. 58, 158 NW 721. : ; 
N. Y.—Schuitz v. U. S. Fidelity, 


ete., Co. 201 N. Y. 230, 94 NE 601 
[aff 134 App. Div. 260, 118 NYS 977]. 


Reo v. Howley, 18 Pa. Co. 
[a] Jail keeper is liable for keep- 


ing a prisoner eight days, without 
any information made or warrant is- 
sued or hearing held, merely because 
a police officer brought him there. 
Burk v. Howley, 18 Pa. Co. 303. 

Joint and several liability for tort 
see Torts [388 Cyc 483]. 

44. Mass.—Moore v. Fitchburg R. 
Corp., 4 Gray 465, 64 AmD 83. 

Mich.—Burroughs v. Eastman, 101 
Mich. 419, 59 NW 817, 45 AmSR 419, 
24 LRA 859. 

Miss.—Illinois Cent. R. Co. v. King, 
69 Miss. 852, 13 S 824. 

N. C.—Kelly v. Durham Tract. Co,. 
132 N. C. 368, 48 SE 923, 133 N. C. 
418, 45 SE 826. 

Or.—Bingham v. Lipman, 40 Or. 
363; 60 .P 298; 

Pa.—Burk v. Howley, 179 Pa. 539, 
36 A 327, 67 AmSR 607; Burford v. 
Richards, 58 Pa. Super. 15. 

[a] Joint agent.—The fact that a 
station agent was acting for another 
railroad company, as well as for de- 
fendant company, does not prevent a 
recovery against, defendant; it merely 
shows that two might have been sued 
instead of one. Illinois Cent. R. Co. 
v. King, 69 Miss. 852, 13 S 824. 

45. Scott v. Flowers, 60 Nebr. 675, 
84 NW 81; Schultz v. U. S. Fidelity, 
ete., Co., 201 N. Y. 230, 94 NE 601. 

46.. Colo—Grimes v. Greenblatt, 
Hue 495, 107 P 1111, 19 AnnCas 

Ind.—American Express Co. v. 
Patterson, 73 Ind. 430. 

Me.—Allison v. ‘Hobbs, 96 Me. 26, 
51 A 245. 

Or.—Lane v. Ball, 83 Or. 404, 160 
P 144, 163 P 975. 

Wis.—Zeller v. Martin, 84 Wis. 4, 
54 NW. 330. 

47. Moore v. Fitchburg R. Corp., 
4 Gray (Mass.) 465, 64 AmD 83; Bur- 
roughs v. Eastman, 101 Mich. 419, 59 
NW 817, 45 AmSR 419, 24 LRA 859; 
Bingham v. Lipman, 40 Or. 363, 67 
Tey kets 

[a] For example, (1) where an 
officer who: made an illegal arrest 
and a superintendent of police on 
whose orders he made it were jointly 
sued for false imprisonment, a ver- 
dict against the superintendent, but 
not against the officer, was sustained. 
Burroughs v. Eastman, 101 Mich. 419, 
59 NW 817, 45 AmSR 419, 24 LRA 
859. (2) A corporation and its agent 
may be joined as defendants and 
recovery may be had against one and 
not against the other. Moore Vv. 
Fitchburg R. Corp., 4 Gray (Mass. ) 
465, 64 AmD 83; Bingham v. Lip- 
man, 40 Or. 363, 67 P_ 98. 

4g. Ala.—Rhodes v. McWilson, 192 
Ala. 675, 69 S 69. 

Cal.—Sauires v. Southern Pac. Co., 
(A.) 183 P 695. 

Tll.—Develing v. Sheldon, 83 Ill. 
390. 
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but contemporaneous wrongful acts of two or more 
persons; such persons are regarded as joint tort- 


feasors.*® 


Conspiracy. It is not necessary to show that a 
conspiracy existed between the wrongdoers,®° as 
recovery in the action may be had against any one 
of them;*! although proof of conspiracy may agera- 


vate damages.°? 


[§ 70] 2. Personal Participation. One who per- 
sonally participates with another or others in the 
commission of the wrong is liable as a joint tort- 
feasor,®* and this is so, although he did not know 
that the detention was illegal in its inception.®* 


Iowa.—Bisgaard v. Duvall, 169 
Iowa 711, 151 NW 1051. 

La.—Sundmaker , v. ‘Gaudet, 113 
La. 887, 37 S 865. “ 

Mich.—Shinglemeyer v. Wright, 


igt Mich. 230, 82 NW 887, 50 LRA 
129. 

Minn.—Hawkins v. 
Minn. 3238, 59 NW 309. 

N. H.—Small v. Benfield, 66 N. H. 
206, 20 A 284. 

N. J.—Force v. Probasco, 43 N. J. 


Ts,5389, 

N. Y.—Zwickert v. Brooklyn 
Heights R. Co., 127 App. Div. 304, 
111 NYS 480; Noad vy. Canadian Pac. 
isco: 0G App, Div, 33, 34, 67 NYS 
265; Stevens v. Gilbert, 120 NYS 114. 

Okl.—Barnes v. Davis, 30 Okl. 511, 
120 P 275, 
fees oe nen v. Tidwell, 19 Tex. 


Manston, 57 


“Before one can be subjected to 
damages for false imprisonment, 
proof must be presented from which 
a jury can find that the arrest was 
caused by the one from whom the 
damages are sought, or that such 
person had something to do, or was 
connected in some way with the im- 
prisonment.’” Noad v. Canadian Pac. 
R. Co., supra. 

[a] Attendance at meeting of citi- 
zens at which it was resolved to ar- 
rest a party suspected of crime is 
not sufficient to justify a finding that 
a person so present was connected 
with the arrest. Hawkins v. Man- 
ston, 57 Minn. 323, 59 NW 309. 

[b] Committee members.—A mem- 
ber of a committee appointed by 
certain citizens of a town to defeat 
the vote in favor of a subscription 
by the town to railroad stock who 
neither advised nor assisted in the ar- 
rest of plaintiff by other members 
of the committee, cannot be held 
liable, although the other members 
acted in fulfillment of their supposed 
Cee Develing v. Sheldon, 83 Ill. 
{[c] False certificate not legal 
cause of arrest.—A complaint which 
alleged that physicians signed a 
false certificate of insanity does not 
state a cause of action, where it does 
not allege how the 'false certificate 
aided in or procured the arrest, or 
that it was given with intent to en- 
able someone else to procure the 
arrest, and used by complicity with 
defendants for that purpose. Force 
v. Probasco, 43 N. J. L. 539. 

{d] Order not effective at time 
of arrest.—Where the pastor of a 
church ordered police officers to ar- 
rest persons pointed out to them as 
disturbing a church meeting, his or- 
der did not authorize the officers 
later in the day to arrest a person 
who was pointed out to them as 
having disturbed the meeting but 
who was not then arrested. Stevens 
v. Gilbert, 120 NYS 114. 

Liability of: 
te iduats directing arrest see supra 


Individuals giving information see 
supra § 35. 
49. Allison v. Hobbs, 96 Me. 26, 51 
A 245; Stone v. Dickinson, 5 Allen 


FALSE IMPRISONMENT 


enterprise.>® 


(Mass.) 29, 81 AmD 727. 

[a] Independent parties directing 
single act of trespass.—Where sev- 
eral creditors, although acting sep- 
arately and independently, sued out 
writs of arrest against a common 
Cebtor, and such writs were all 
served simultaneously by the same 
officer acting for all the creditors, 
and the imprisonment was enforced 
by the jailer on all the writs con- 
temporaneously, the detention is a 
single act of trespass similar to one 
committed by a common agent act- 
ing for several and distinct princi- 
pals, and the creditors are jointly 
and severally liable for such single 
trespass. Stone y. Dickinson, 5 Allen 
(Mass.) “29, 81 AmD 727. 

[b] Arrest under two warrants.— 
In an action against a tax assessor 
for an illegal arrest, it was held that 
no reduction should be made in the 
damages recoverable against him be- 
cause of the fact that the arrest was 
also based on another warrant from 
a second assessment board. Defend- 
ant’s tort was in no way increased by 
the independent and concurrent tort 
of the second assessor. Allison v. 
Hobbs, 96 Me. 26, 51 A 245, 

50. U. S.—Davis v. Johnson, 101 
Fed. 952, 42 CCA 111. 

Nebr.—Johnson v. Bouton, 35 Nebr. 
898, 53 NW 995. 

N. Y.—Egleston v. Scheibel, 113 
App. Div. 798, 99 NYS 969; Oakes v. 
Oakes, 55 App. Div. 576, 67 NYS 427 
[aff 167 N. Y. 625 mem, 60 NE 1117 


mem]. 

Pa.—Burford v. Richards, 58 Pa. 
Super. 15. 

S. D.—Culver v. Burnside, 179 NW 


490. 

51. Davis v. Johnson, 101 Fed. 952, 
AQ COATT, 

52. Davis v. Johnson, 101 Fed. 952, 
42. CCA 111. 

53. U. S.—Polonsky v. Pennsyl- 
vania R. Co., 184 Fed. 561, 106 CCA 
541 [rev 184 Fed. 558]; Davis v. 
Johnson, 101 Fed. 952, 42 CCA 111; 
Johnson v. Tompkins, 13 F. Cas. No. 
7,416, Baldw. 571. 

Colo.—Grimes v. Greenblatt, 47 
Colo. 495, 107 P 1111, 19 AnnCas 608, 

Conn.—Clyma v. Kennedy, 64 Conn, 
310, 29 A 539, 42 AmSR' 194, 

D. C.—Bright v. Patton, 16 D. Cc. 
534, 60 AmR 396. 

Mich.—Cook v. Hastings, 150 Mich. 
289, 114 NW 71, 14 LRANS 11238, 13 
AnnCas 194. 

Pier teas v. Johnson, 81 Mo. 

3. 

N. Y.—Heleston v. Scheibel, 113 
App. Div. 798, 99 NYS 969; Brown v. 
Chadsey, 39 Barb. 253. 

Eng.—Boyce v. Douglas, 1 Campb. 
60; Griffin v. Coleman, 4 H. &\N. 265, 
157 Reprint 840. 

B. C.—Robitaille v. Mason, 9 B. C. 


499. 

[a] Uniting in bond.—The vice 
president and manager of a corpora- 
tion to which plaintiff was indebted, 
who united in the bond given by the 
corporation to procure plaintiff’s ar- 
rest as an absconding debtor, is liable 
for plaintiff's false imprisonment. 
Hayes v. Hutchinson, 81 Wash. 394, 


~~ 


Both in civil and criminal cases each is liable for 
the acts of the others done in pursuance of the 
mutual understanding or in furtherance of the ¢om- 
mon plan,®> at least until the termination of the 
It has been held that where different 
parties participate at different times in an unlawful 
detention, plaintiff is not obliged to divide the tres- 
pass into parts and sue each for a part;>" that it is 
not necessary that all the defendants should have 
been present at the commencement of the deten- 
tion;°* and that by afterward joining in the unlaw- 
ful detention those not present at the beginning 
become trespassers ab initio.5® 


On the other hand, 


142 P 865. 

[b] All officers in patrol wagon 
liable.—Cook v. Hastings, .150 Mich. 
289, 114 NW 71, 14 LRANS 11238, 13 
AnnCas 194. 

Arrests with process: 

Participation see supra § 47. 
Persons assisting officers see supra 
9 


Space 
Arrests without process: 
Participation see supra §§ 32, 33. 
eos assisting officers see infra 
df 


54, ‘Cook v. Hastings, 150 Mich. 


289, 114 NW 71, 14 LRANS 1123, 
13 AnnCas 194; Burk v. Howley, 179 
Pa., 6389," 36. A327, 67) AmSRple0g 


Aaron v. Alexander, 3 Campb. 35; 
Griffin v. Coleman, 4 H. & N. 265, 157 
Reprint 840. 

[a] Jailer’s liability—-Where a 
constable unlawfully arrested ac- 
cused, and other constables know- 
ing nothing of the facts imprisoned 
and detained him, the latter are 
liable. Griffin v. Coleman, 4 H. & N. 
265, 157 Reprint 840. 

[b] Detention to procure confes- 
sion.—Even if an arrest is without 
knowledge or consent of defendant, 
yet if defendant is a party to con- 
tinuing plaintiff in prison. without in- 
formation or warrant, in the hope of 
getting a confession, he is a party 
to the illegal imprisonment. Burk v. 
Howley, 17$ Pa. 589, 86 A 327, 67 
AmSR 607. 

55. Wolf v. Perryman, 82 Tex, 
112, 17 SW 772; Ruffner v. Williams, 
3 W. Va. 248. 

_[a] Reason for rule.—As the ac- 
tion for false imprisonment does not 
consist in a distinct and single act, 
but in a continuous violation of per- 
sonal liberty, every continuation 
thereof constitutes a new trespass; 
and hence one whv is present during 
a part of the time of the illegal de- 
tention and gives aid and comfort, 
counsel, directions, and encourage- 
ment to others is liable. Ruffner y. 
Williams, 3 W. Va. 243. 

[b] Tllustration.—Defendant, not 
present when arrest was made, joined 
the arresting party later, and rode to 
the place of detention with the pris- 
oners, violently abusing and threat- 
ening them, telling the guards what 
they should do with them, and offer- 
ing to shoot them on the spot if the 
guard would hand hima gun. It was 
held that this participation made 
him liable for a continuous deten- 


Brats Ruffner v. Williams, 3 W. Va. 
56. Wolf v. Perryman, 
112, 17 SW 772, Sh amaem ook ae 


57. Egleston v. Scheibel, 11 
Div. 798, 29 NYS 969. phi 
: gleston v. Scheibel, 
Diy, 798, 99 NYS 969. aot oe waged 
9. gleston v. Scheibel, 
Divs i088, 99 NYS 969. po» 18 App. 
a] Acts of successive police offi- 
cers.—A complaint alleging that a 
police officer illegally arrested ac- 
cused, that the sergeant in charge at 
the station house locked him up, that 
the captain in command of the police 
force was informed of the facts of 
the arrest but refused to discharge 
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§§ 70-72] 
it has been held that where it is sought to hold de- 
fendants jointly, no recovery ean be had until they 
jointly participate.6° Those who, although present, 
did not participate in the illegal detention cannot 
be held responsible.®1 

[§ 71] 3. Instigating and Directing Others.*2 
One who is the legal cause of an unlawful arrest 
or detention, because he commands or instigates an- 
other to do the wrong, is responsible,®? and this is 
so, although he does not know that the arrest was 
illegal.“* Parties instigating the arrest or deten- 
tion may also be liable for acts done by others in 
pursuance of an illegal object or enterprise in which 
they have all engaged,®> although the immediate 
actors are unknown to them or have no other con- 
nection with them than by the unlawful acts com- 
mitted, intended to effectuate the original object.%* 
Liability has been imposed in the same action, not 
only on the officer or person actually making the 
arrest, but also on the party instigating it,®? the judi- 
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cial officer ordering it,°8 or upon both such party 
and judicial officer.°® Liability has also been im- 
posed upon the judicial officer ordering the deten- 


tion and upon the party instigating it’ or his 


attorney.’ Liability has also been imposed upon 
one or more of several parties sued, as where the 
officer making the arrest and the judicial officer 
ordering it were held liable and the party instigating 
it was excused,” or the magistrate and party were 
held responsible and the officers actually making 
the arrest were excused,*? or the parties instituting 
proceedings have been held liable, and the judicial 
officer issuing process excused,’* or the party insti- 
gating the detention and the officers actually de- 
taining accused were held liable, while another of- 
ficer was exonerated, there being no evidence con- 
necting the latter with the arrest or imprisonment.”> 

[§ 72] 4. Ratification. One who subsequent to 
an illegal arrest aids or encourages a continued 
detention becomes liable;7* and this is so, although 


accused and detained him all night, 
and that another sergeant of police 
took accused the next morning, and 
after abusing him remanded him toa 
cell, is not subject to demurrer;as 
improperly uniting separate torts by 
different defendants. Egleston  v. 
See soa 113 App. Div. 798, 99 NYS 


60. Boaz v. Tate, 43 Ind. 60; Mar- 
tin v. Golden, 180 Mass. 549, 62 NE 
977; Bath v. Metcalf, 145 Mass. 274, 
14 NE 133, 1 AmSR 455. 

[a] MTllustration. — Accused 
arrested early 
taken to the station house; the chief 
of police knew of the arrest at 6 
A. M. It was held respecting joint 
liability that an instruction, that if 
the accused sought to hold the officer 
arresting her and the chief of police 
liable she could not recover anything 
whatever against the chief of police 
until he participated therein after 
his arrival at the station house, was 
correct. Martin v. Golden, 180 Mass, 
549, 62 NE 977. 

[b] Independent acts of successive 
officers.—A police officer having ar- 
rested a man treated him oppres- 
sively and then delivered him to the 
jailer who put him in a filthy cell. 
It was held that the jailer was not 
liable for the oppressive treatment 
hy the police officer, and the officer 
was not liable for the subsequent 
treatment by the jailer. Boaz v. 
‘Tate, 43 Ind. 60. 

61. Iowa.—Klemm v. 
Nw 51. 

La.—Parker v. McGlin, 52 La. Ann. 
1514, 27 S 946. 


was 


Adair, 179 


Mo.—Cooper v. Johnson, 81 Mo. 
483, 489. 

Wis.—Grab v. Lucas, 156 Wis. 504, 
146 NW 504. 

N. B.—Maddox v. Murphy, 27 N. B. 
263. 


“That one was present and wit- 
nessed the trespass, but neither by 
word, sign nor act, nor in any other 
manner, signified his approval of it 
does not render him liable. He is not 
by his mere silence to be held as 
countenancing the act.’ Cooper v. 
Johnson, supra. 

fa] Accidental companion. — One 
who was only an accidental com- 
panion of the person making the ar- 
rest and did not actively participate 
therein cannot be held responsible. 
Parker v. McGlin, 52 La, Ann. 1514, 
27S 946. : 

[ob] Driver of vehicle. — Being 
present with a constable for the pur- 
pose of driving his horse does not 
render one liable for what the con- 
stable does so long as such driver 
remains passive and does not di- 
rect or assist in the arrest; and he 
does not become a participator by 
extricating the constable from dan- 
ger at the time of the arrest, if not 


in the morning and. 


done for the purpose of assisting in 


the arrest. Maddox v. Murphy, 27 N. 
B. 263. 
[c] Mere presence in court of per- 


sons causing arrest and of officer 
who made the arrest under warrant 
properly issued does not render them 
liable for wrong of justice in requir- 
ing illegal bond. Grab v. Lucas, 156 
Wis. 504, 146 NW 504. 
62. Arrest without process: 

tik? directing arrest see supra 
shpat giving information see supra 


Arrests with process: 

Exemption of judicial officers see 

infra §§ 98-106. 

Liability of clerks of court see infra 

§ 105. 

Liability of complainants: 

In civil cases see supra § 45. 

In criminal cases see supra § 46. 

63. U. S—Johnson v. Tompkins, 
13 F. Cas. No. 7,416, Baldw. 571. 

Conn.—Allen vy. Ruland, 79 Conn. 
405, 65 A 138, 118 AmSR 146, 8 Ann 
Cas 344; Stoddard v. Bird, Kirby 65. 

D. C.—Bright v. Patton, 16 D. C. 
534,60 AmR 3896. 

Ga.—Page v. Citizens’ Banking Co., 
111 Ga. 73, 36 SE 418, 78 AmSR 144, 
51 LRA 463; Holliday v. Coleman, 12 
Ga. A. 779, 78 SE 482. 


Ida.—Harkness v. Hyde, 31 Ida. 
784, 176 P 885. 
1ll.—Develing v. Sheldon, 83 Ill. 


390; Feld v. Loftis, 140 Ill. A. 530 
[aff 240 Ill. 105, 88 NE 281]. 

Kan.—Zimmerman v. Knox, 34 Kan. 
245, 8 P 104. 

Mass.—Hackett v. King, 6 Allen 
58; Moore v. Fitchburg R. Corp., 4 
Gray 465, 64 AmD 83. 

Miss.—Bacon v. Bacon, 76 Miss. 
458, 24 S 968. 

Mo.—Shull v. Boyd, 251 Mo. 452, 
158 SW 38138; Fellows v. Goodman, 49 
Mo. 62; Hutchinson vy. Sunghine Oil 
Co., (A.) 218 SW 951; Monson v. 
Rouse, 86 Mo. A. 97; Taaffe v. Slevin, 
11 Mo. A. 507. 

N. Y.—Fischer v. Langbein, 103 
N. Y. 84, 8 NE 251; Grinnell v. Wes- 
ton, 95 App. Div. 454, 88 NYS 781; 
Green v. Kennedy, 46 Barb. 16 [aff 
48 N. Y. 653 mem]. 
Pa.—Moss v. Judge, 16 Pa. Dist. 


1021, 34 Pa. Co. 433. 

[a] Attorney’s liability—(1) An 
attorney who causes void or irregu- 
lar process to be issued in an action, 
which occasions loss or injury to a 
party against whom it is enforced, 
is liable for the damages thereby oc- 
easioned. Fischer v. Langbein, 103 
N. Y. 84, 8 NE 251. (2) Liability of 
attorney as agent see infra § 94. 

64. Allen v. Ruland, 79 Conn. 405, 
65 A 138, 118 AmSR 146, 8 AnnCas 
344. 

65. Johnson v. Tompkins, 13 F. 
Cas, No, 7,416, Baldw. 571. 


66. Johnson v. Tompkins, 13 F. 
Cas. No. 7,416, Baldw. 571. 

67. Ala.—Duckworth v. Johnston, 
7 Ala. 578. 

D. C.—Bright v. Patton, 16 D. C. 
534, 60 AmR 396. 

Ga.—Page v. Citizens’ Banking Co., 
111 Ga. 738, 36 SH 418, 78 AmSR 
144, 51 LRA 468. 

Iowa.—Young v. Gormley, 120 Iowa 
372, 94 NW 922. 

N. Y.—Gyrinnell v. Weston, 95 App. 
Div. 454, 88 NYS 781; Brown v. Chad- 
sey, 39 Barb. 253; Dodge v. Alger, 53 
N. Y. Super. 107; Holley v. Mix, 3 
Wend. 350, 20 AmD 702. 

Pa.—McAleer v. Good, 216 Pa. 473, 
on A 934, 116 AmSR 782, 10 LRANS 
303. 

68. Ark.—Thompson vy. Whipple, 
54 Ark. 203, 15 SW 604. 

Conn.—Grumon v. Raymond, 1 
Conn. 40, 6 AmD 200; Burlingham v. 
Wylee, 2 Root 152. 

Ill.—Moore v. Watts, 1 Ill. 42. 

Ind.—Hiday v. Gilmore, 3 Blackf. 
48. 

Kan.—Prell v. McDonald, 7 Kan. 
426, 12 AmR 4238. 

Ky.—Stephens vy. Wilson, 115 Ky. 
27, 72 SW 336, 24 KyL 1832. 

OPC Way es v. Parks, 96 Me. 268, 
52 


N. Y.—Winn v. Hobson, 54 N. Y. 
Super. 330. 

Wis.—Zeller v. Martin, 84 Wis. 4, 
54 NW 330. 


69. Allen v. Gray, 11 Conn. 95; 
Harkness v. Hyde, 31 Ida. 784, 176 
P 885; Mayberry v. Kelly, 1 Kan. 116; 
Johnson v. Bouton, 35 Nebr. 898, 53 
NW 995. 

70. Comfort v. Fulton, 39 Barb. 
(N. Y.) 56, 18 AbbPr 276; Truesdale 
v. Combs, 33 Oh. St. 186. 

71. Sullivan v. Jones, 
(Mass.) 570. 

{a] An attorney who conspired 
with a justice to issue an illegal 
body execution held jointly respon- 
sible with such justice. Sullivan y. 
Jones, 2 Gray (Mass.) 570. 

72. Feld v. Loftis, 140 Ill. A. 530 
[aff 240 Ill. 105, 88 NE 287. 

73. Davern v. Drew, 153 app. Div. 
844, 1388 NYS 1017 [aff 214 N. Y. 681 
mem, 108 NE 1092 mem]. 

74. Hayes vy. Hutchinson, 81 
Wash. 394, 142 P 865. 

75. Burk v. Howley, 179 Pa. 539, 
36 A 327, 67 AmSR 607. 

76. Grimes v. Greenblatt. 47 Colo. 
495, 107 P1111; 19 AnnCas’ 6083 
Sperior v. Ott, 6 La. A. (Orleans) 
327; Cooper v. Johnson, 81 Mo. 483. 

[a] Making complaint and prose- 
cuting.—While mere silence may be 
insufficient from which to infer rati- 
fication of the act of wrongfully ar- 
resting or causing the arrest of one 
person by another, such act is rati- 
fied and adopted by such other when 
with full knowledge of the circum- 
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the injured party may have been arrested without 
such other person’s knowledge or consent, if the 
illegal restraint continues with the direction, advice, 


and assistance of such party.” 


[§ 73] 
Extent of Liability in General. 


the principal.8? 


stances of the arrest he makes a 
criminal complaint or assists in 
prosecuting the person so arrested. 
Grimes v. Greenblatt, 47 Colo. 495, 
Ofer Lit 19 tAnnCas* 608. 

77. Monson y. Rouse, 86 Mo. A. 
97; Egleston v. Scheibel, 113 App. 
Div. 798, 99 NYS 969; Callahan vy. 
Searles, 78 Hun 238, 29 NYS 904. 

[a] Instruction to detain after 
wrongful arrest.—Although it did not 
appear that plaintiff had been. il- 
legally arrested by a distinct order 
of defendant, it was held that the act 
of the officer’ was ratified so as 
to render defendant liable when the 
latter instructed the officer after the 
arrest to detain plaintiff a few mo- 
ments for further investigation. Cal- 
lahan v. Searles, 78 Hun 238, 29 NYS 
904. 

78. liability of municipal corpo- 
ration see Municipal Corporations. 

Liability of state see States. 


79. See generally cases infra 
§§ 74-92. 
80. Ala.—Alabama Fuel, etc., Co. 


v. Rice, 187 Ala. 458, 65 S 402. 

Cal.—Squires v. Southern Pac. R. 
Co., (A.) 183 P 695. 

Ill.— Gore v. Field, 184 Ill. A. 486. 

Mich.—Travis v. Standard L., etc., 
re Co., §6 Mich. 288,- 49 NW 

N. Y.—Penny v. New York Cent., 
etc., R. Co., 34 App. Div. 10, 53 NYS 
1048. 

Eng.—Roe v. Birkenhead, etc., R. 
Co., 7 Exch. 36, 155 Reprint 845; 
Symm v. Fraser, 3 F. & F. 859. 

[a] Nurses as servants of physi- 
cian.—It may be a question for the 
jury whether the physician placed 
the patient under charge of attend- 
ants or whether he found her so 
placed and merely in the discharge 
of duty gave such advice and direc- 
tion as he deemed for the benefit of 
the patient, and not such orders as 


made the attendants his servants or 
SC la Symm v. Fraser, 3 F. & F. 

OF 

81. U. S.—Southern Pae. Co. y. 
Hamilton, 54 Wed. 468; Hershey v. 
O’Neill, 36 Fed. 168. 

Cal.—-Squires v. Scuthern Pac. R. 


Co., (A.) 183 P 695. 
ae C.—Waters v. Anthony, 20 App. 
4, ; 
Mass.—Zinkfein v. W. T. Grant 
Co., 128 NE 24. 
Mo.—Harris vy. St. Louis Terminal 
R. Assoc., (A.) 218 SW 686. 
Pa.—Decker v. Lackawanna, 
R. Co., 389 Pa. Suner. 225. 
Tex.—Meyer vy. Monnig Dry Goods 
Co., (Civ. A.) 189 SW 80; Presiey v. 
Ft. Worth, etc., R. Co., (Civ. A.) 145 
SW 669; Texas Midland R. Co, v. 
Dean, 98 Tex. 517, 85 SW 1135, 70 
Cv ER 943 [rev (Civ. A.) 82 SW 
v . 7 
Wash.—Cunningham vy. _ Seattle 
Electric R., ete., Co., 3 Wash. 471, 28 


Pt45, 
[a] Assisting officer. Where em- 


etc., 


C. Principal and Agent 
of Principal—a. In General—(1) Existence and 
The principal is 
liable for an unlawful arrest or detention made or 
caused by his servant or agent acting within the 
scope of his express or implied authority.” 
injured person must establish that the relationship 
existed,*® that the servant or agent actually caused 
or participated in the illegal restraint,** and that 
he acted within the scope of his authority either 
implied or express, or that the act was ratified by 
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[§ 74] (2) 


relation to the 


S_1, Liability 


The [§ 75] (3) 


ployees participated in an arrest 
solely at an officer’s request and not 
because of any duty owing to the 
employer, the employer is not liable. 
Presley tv. ts WoOrtheetes i. Con 
(Tex, Civ. A.) 145 SW 669. 

[b] Mere presence of employees 
does not render employer liable. 
Zinkfein v. W. T. Grant Co., (Mass.) 
128 NE 24, 

[c] Employee under control of po- 
lice.—(1) Where an employee par- 
ticipated in a wrongful arrest and 
imprisonment of a suspected thief 
but was acting at the time under 
the direction and control of a police 
officer, it was held that the employer 
could not be made liable. Geary v. 
Stevenson, 169 Mass. 23, 47 NE 508. 
(2) Merchant is not liable where his 
clerk pointed out plaintiff, as the one 
who had stolen a locket from the 
store, to a policeman who directed 
the clerk to catch plaintiff, and plain- 
tiff was caught and arrested with- 
out warrant, regardless of whether 
the arrest was lawful, since the clerk 
was acting wholly under the direc- 
tion of the officer. Meyer v. Monnig 
Dry Goods Co., (Tex. Civ. A.) 189 
SW 80. 

{d] Mere pointing out by conduc- 
tor to special police officer of a pas- 
senger alleged to have ridden with- 
out payment of fare, with statement 
to see if he could get the fare out 
of him, does not render the carrier 
liable for an unlawful arrest by the 
police officer, where the conductor 
did not direct or advise the arrest. 
Squires v. Southern Pac. Co., (Cal. 
A.) 183 P 695. 


[e] Ejection, but not arrest, or- 
dered.—Where a discharged em- 
ployee, after being removed from 


a car by peace officer, ran back into 
the car and was thereupon followed, 
brought out, and arrested by the 
peace officer for disorderly conduct, 
the railroad company having only au- 
thorized his removal from the car 
could not be liable for the false im- 
prisonment. Decker v. Lackawanna, 
ete., R. Co., 39 Pa. Super. 225. 

82. Ark.—Dickinson v. Muse, 204 
SW 609. 

Fla.—Wright v. Georgia Southern, 
etc., R. Co., 66 Fla. 510, 63 S 909, 
LRA1916E 1134. 

Ill.—Field v. Kane, 99 Ill. A> 1. 

Md.—Baltimore, ete., Turnp. Road 
v. Green, 86 Md. 161, 37 A 642: Cen- 
tral R. Co. v. Brewer, 78 Md. 394, 28 


A 615, 27 LRA 63. 
Dilworth, 55 Pa. 


Pa.—Kiley vy. 
Super. 329. 

S. C.—Stephenson v. Baldwin Cot- 
ton Mills, 103 SE 710. 

[a] Doorman. — A servant in- 
structed to admit in a church only 
such persons as have tickets cannot, 
by directing police officers to arrest 
one who seeks to enter without a 
ticket, make his master liable for a 
false arrest made pursuant thereto, 
as he would not be acting within the 


For later cases, developments and changes in the law see cumulative Annotations, 


pili. rr 72-15 


Scope of Authority. Authority of 
an agent to detain another may be implied from his 


principal, the nature of his em- 


ployment, and the mode in which he is permitted 
to act or conduct the business.** : 
ity given the agent to detain another is express, the 
principal is of course responsible if the detention 
is wrongful,** and express directions to do certain 
acts may imply authority to arrest and detain.®° 


Where the author- 


Effect of Breach of Instructions, 


Negligence, Malicious Conduct, Etc., by Employee. 
If the arrest or detention can be said to be within 
the implied or express authority of the agent, the 
principal is liable, although the arrest was wrongful 
and not specifically directed,*® or although the agent 


scope of his employment. Barabasz 
v. Kabat, 86 Md..238, 37 A 720. 

83. Robinson v. Greene, 148 Ala. 
434, 48 -S 797; Field v. Kane, 99 Tl. 
HAS eile 

{a] Express authority for par- 
ticular arrest not necessary.—Iit is 
not necessary to the principal’s lia- 
bility that the agent’s authority 
shall be expressly conferred, or that 
the particular act complained of 
should have been authorized. Rob- 
inson v. Greene, 148 Ala. 434, 43 S 
TON 

Scope of authority or course of 
employment generally see Agency 
§ 533 et seq; Master and Servant [26 
Cye 1525-1543]. 


84. Gambill v. Cargo, (Ala.) 43 S 
866. 
[a] Directions to arrest.—Where 


the evidence showed that an officer 
had given his deputy authority to 
arrest for violation of an ordinance, 
the officer is liable, although the par- 
ticular arrest was wrongful. Gam- 
bill v. Cargo, (Ala.) 43 S 866. 

85. Grayson v. St. Louis Transit 
Co., 100 Mo. A. 60, 71 SW 730; Lynch 
v. Metropolitan El. R. Co., 90 N. Y. 
77, 48 AmR 141, 15 NYWklyDig 317; 
Rucker v. Barker, 108 Tex. 280, 192 
SW 528. 

[a] Directions to a gatekeeper of 
an elevated railroad company not to 
let passengers pass out until they 
had paid their fares or showed a 
ticket are sufficient to warrant the 
jury in finding that the company ex- 
pected the gatekeeper to detain a 
passenger who did not pay his fare 
or show a _ ticket, and the company 
is liable. Lynch v. Metropolitan El. 
R. Co., 90 N. Y. 77, 48 AmR 141, 15 
NYWklyDig 317. 

[b] “Call a policeman” means to 
make arrest.—Where the company 
rules instruct the conductors to 
“call a policeman” in case of trouble, 
this was held to be authority to 
cause an arrest of a passenger then 
on the car and as fixing liability for 
such an arrest without legal cause. 
Grayson v. St. Louis Transit Co., 100 
Mo. A. 60, 71 SW 730. 

{c] Directions to settle dispute 
or stop it given in reference to a 
dauarrel about seats at a show to one 
employed to preserve order at show 
erounds warrant finding that arrest 
was made because of instructions. 
Rucker v. Barker, 108 Tex. 280, 192 
Sw 528. 

{d] Printed instructions to agents 
urging the utmost diligence in their 
work will not make a company lia- 
ble for the unlawful arrest of one 
suspected by the agent of stealine 
goods from the company’s care. 
eoetaga v. Anthony, 


86. Field v. Kane, 99 Tl, 
Pinkerton v. Sydnor, 87 Tll. A, 76; 
Pinkerton v. Martin, 82 Ill. A. 589; 
Pennsylvania Co. v. Weddle, 100 Ind. 
188; Wheeler, etc., Mfg. Co. vy. Boyce, 


Aly 
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§§ 75-77] 


in making it exceeded his actual authority,’7 violated | 
his instructions,’* or was guilty of negligence,®® or of 


willful or malicious conduct.2° 
[$ 76] (4) Ratification. 


of a wrongful arrest.®! 


36 J<an. 350, 13 P 609, 59 AmR 571; 
epee rag v. Kabat, 86 Md. 23, 37 A 


[a] Wrongful acts of employees 
after arrest.—Proprietor of detec- 
tive agency ordering an unlawful ar- 
rest and detention in his own office 
is liable for indignities and outrages 
committed by his employees upon 
the arrested party during the deten- 
tion, although he did not specifically 
order them. Pinkerton v. Martin, 82 
Tll. A. 589. 

87. Smith v. Munch, 65 Minn. 256, 
68 NW 19; Hichengreen v. Louisville, 
etc., R. Co., 96 Tenn. 229, 34 SW 219, 
54 AmSR 833, 31 LRA 702; Rucker 
v. Barker, 108 Tex. 280, 192 SW 528. 

gs. U. S.—Harris v. Louisville, 
tec., R. Co., 35 Fed. 116. 

Ind.—Pennsylvania Co. v. Weddle, 
100 Ind. 138. 

Ky.—Louisville, ete, R. Co. 
Owens, 164 Ky. 557, 175 SW 1039. 

Minn.—Smith v. Munch, 65 Minn. 
256, 68 NW 19. 

Mo.—Knowles v. Bullene, 71 Mo. 
A. 341. ; 

N. Y.—Kastner v. Long Island R. 
Co., 76 App. Div. 323, 78. NYS 469; 
Tyson vy. Joseph H. Bauland Co., 68 
App. Div. 310, 74 NYS 59. 

Or.—Scribor v. Oregon-Washington 


Vv. 


ans etch) Coste 70 Or 77 116, 9140 (P 
629. 

Tenn.—Hichengreen v. Louisville, 
ete., R. Co., 96 Tenn. 229, 34 SW 
219, 54 AmSR 833, 31 LRA 702. 

Tex.—Rucker v. Barker, 108 Tex. 
280, 192 SW 528; Gulf, ete, R. Co. 


v. Conder, 23 Tex. Civ. A. 488, 58 
SW 58. 5 
[a] Regulations respecting trans- 


fer tickets.—A reasonable regulation 
cannot protect a carrier against the 
mistakes of its own agents which re- 
sult in an invasion of a passenger’s 
rights; otherwise all that would be 
necessary for a carrier to do would 
be to regulate a given subject, and 
then shield itself behind such regu- 
jation when called to account for an 
infringement of the rights of its pas- 
sengers. Jacobs v. Third Ave. R. Co., 
71 App. Div. 199, 75 NYS 679. 

[b] Instructions to submit mat- 
ter to attorney.—Where a railroad 
detective employed to protect prop- 
erty of, and prosecute crimes against, 
the railroad, caused an arrest in dis- 
regard of instructions to submit his 
investigations to the local attorney 
before arrestine, the railroad is 
nevertheless liable, especially where 
it appeared that in case of emergency 
the detective might arrest without 
waiting for instructions. Hichen- 
ereen v. Louisville, ete, R. Co., 96 
Tenn. 229, 34 SW 219, 54 AmSR 8338, 
81 LRA 702. 

g9. Ark.—lLittle Rock, etc., Co. v. 
Dobbins, 78 Ark. 553, 95 SW 788. 

Cal.—Trabing v. California Nav., 
ete, Col, 121 Cal. 137, 53 P 644: 

Ind.—Pennsylvania Co. v. Weddle, 
100 Ind. 138; Evansville, ete. R. Co. 
v. McKee, 99 Ind. 519, 50 AmR 
102. 

Kan.—Atchison, etc. R. Cox Vv: 
Henry, 55 Kan. 715, 41 P 952, 29 LRA 
465. i 

Minn.—Smith v. Munch, 65 Minn. 
256, 68 NW 19. 

N. M.—Childers v. Southern Pac. 
Co., 20 N. M. 366, 149 P 307. 

N. Y.—Dupre v. Childs, 52 App. 
' Div. 306, 65 NYS 179 [aff 169 IND FY: 
585 mem, 62 NE 1095 mem]. 

N. C.—Jackson v. American Tel., 
etc., Co., 139 N. C. 347, 51 SE 1015, 
70 LRA 738. 


The principal may be- 
come liable if he or his duly authorized agent rati- 
fies the act of his agent in the making or causing 
But to establish a ratifica- 
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tion by an agent it must appear that the act of 
ratification by such agent was within the scope of his 


authority, express or implied.°? 


[§ 77] 


W. Va.—Gillingham v. Ohio River 
R. Co., 35 W. Va. 588, 14 SE 248, 29 
AmSR 827, 14 LRA -798. 

90. Efroymson v. Smith, 29 Ind. 
A. 451, 638 NE 328; Evansville, etc., 
Ry Co.; Vv. MeKee,'599 Ind. 519, 50 
AmR 102; American Express Co. v. 
Patterson, 73 Ind. 430; Hynes v. Jun- 
gren, 8 Kan. 264; Carter v. .Howe 
Mach. Co., 51 Md. 290, 34 -AmR 311; 
Wachsmuth v. Merchants’ Nat. Bank, 
96 Mich. 426, 56 NW-9,:°21 LRA 


278. 
Ala.—Alabama Fuel, etc., Ca. 
v. Rice, 187 Ala. 458, 65 S 402. 

Ill.—Pinkerton v. Sydnor, 87 Ill. 
A. 76. 

Me.—Stuart v. Andrews, 104 
17, 70 A 1069. 

Md.—Baltimore, ete., R. Co. v. En- 
nalls,.108 Md. 75, 69 A 638, 16 
LRANS 1100. 

Mich.—Wachsmuth v. Merchants’ 
Nat. Bank, 96 Mich. 426, 56 NW 9, 21 
LRA ‘278. - 

Minn.—Hhrhardat |v. 134 
Minn. 58, 158 NW 721. 

Mo.—Gibson yv. Ducker, 170 Mo. A. 
135, 155 SW 462. 

N. Y.—Simmon v. Bloomingdale, 
39 Mise. 847, 81 NYS 499. 

R. I.—Rice v. Harrington, 38 R. I. 
47, 94 A 736, LRA1916E 356. 

Tex.—Rucker v. Barker, 108 Tex. 
280, 192. SW 528; Houston, etc., R. 
Co. v. Roberson, (Civ. A.) 138 SW 
822. 

Wis.—Rigby v. Herzfeld-Phillipson 
Co., 160 Wis. 228, 151 NW 260. 

Eng.—Moon v. Towers, 8 C. B. 
N. S. 611, 98 ECL 611, 141 Reprint 
1306; Rowe v. London Pianoforte Co., 
Lom COKIC YH Crea le . 

[a] Tacit participation.—Where a 
special officer after receiving direc- 
tions from the employer to stop a 
dispute makes an arrest in the pres- 
ence of the employer, who sees the 
officer mistreating plaintiff and does 
not restrain him, such facts consti- 
tute proof of tacit participation ren- 
dering defendant liable. Rucker v. 


Me. 


Wells, 


Barker, 108 Tex. 280, 192 SW 
528. 
{[b] Taking legal proceedings to 


enforce arrest.—Where, after a writ 
of arrest had been vacated, the prin- 
cipal applied for a mandamus direct- 
ing the court to set aside the order 
quashing the writ and paid the ex- 
penses of the mandamus proceedings, 
it was held that ratification may be 
presumed from such acts of recogni- 
tion and acquiescence. Wachsmuth 
vy. Merchants’ Nat. Bank, 96 Mich. 
426, 56 NW 9, 21 LRA 278. To same 
effect Ehrhardt v. Wells, 134 Minn. 
58, 158 NW 721. 

{c] Attorney’s appearance before 
magistrate is not sufficient to estab- 
lish ratification, as there can be no 
ratification unless the original act 
was in some sense done on behalf of 
the principal, and the mere fact that 
the attorney appeared, without evi- 
dence that he knew of the circum- 
stances of the imprisonment, is not 
sufficient. Walker v. South Hastern 
Re Cos lune 6) C. 3640: 

[d] Paying prisoner’s poard.—Al- 
though defendant was not shown to 
have ordered the arrest, he ratified 
the act by sending to the jailer 
money to pay for the support of 
plaintiff in jail, and thereby made 
himgelf as liable for the arrest and 
unlawful detention as if he had or- 
dered them in the first instance. 
Stuart v. Chapman, 104 Me. 17, 70 A 
| 1069. 
\ [e] of 


Investigation charge.— 


(5) Principal*Exonerated, if Agent Ex- 
onerated. The principal when sued because of an 
alleged wrongful detention by his agent may prove 
in justification that the agent could not have been 


Where superintendent of store before 
whom an alleged shoplifter was 
brought merely requested her to 
wait a minute, telephoned the store 
detective, asked him to investigate, 
and stood by without taking any 
further part, although the detective 
after an investigation of a few min- 
utes apologized to the alleged shop- 
lifter and said a mistake had been 
made, the proprietor of the store is 
not liable on the ground that the ar- 
rest had been ratified. Rigby v. 
Herzfeld-Phillipson Co., 160 Wis. 228, 
151 NW 260. 

{f] Testifying at hearing.—(1) 
The fact that the president, superin- 
tendent, and driver of defendant tes- 
tified at the hearing on the charge 
of passing counterfeit money af- 
fords no legally suffictent evidence of 
ratification. Central R. Co. v. Brewer, 
78 Md. 394, 28 A 615, 27 LRA 63. (2) 
Where prisoner had been arrested by 
police officer for alleged larceny from 
defendant company, the giving of 
evidence at the hearing by the de- 
fendant’s managing director in effect 
charging prisoner with the larceny 
does not amount to a ratification by 
defendant of the arrest. Rowe v. 
London Pianoforte: Co., , 13 2zCoxv€) GC. 
Ailes : 

g] Refusal’ to interfere.—The 
son of a theater proprietor acting as 
treasurer of his father’s business, 
caused an unlawful arrest of an- 
other employee without his father’s 
knowledge and then told his father 
who said that as the son had begun 
it-he would not have anything more 
to do with him in the case, it was 
held that this did not constitute a 
ratification so as to make the father 
liable. Moon v. Towers, 8 C. B. N.S. 
611, 98 ECL 611, 141 #£=x,Reprint 
1306. 

92. Lezinsky v. Metropolitan St. 
R. Co. 88 Fed. 437, 31 CCA 5738; 
Alabama Fuel, ete., Co. v. Rice, 187 
Ala. 458, 65 S 402; Central R. Co. 
v., Brewer, 78 Md. 394, 28 A _ 615, 
27 LRA 68. 

[a] Officers without authority to 
arrest.—If corporate officers were 
without authority to cause an arrest 
their testimony before the court in 
support of the arrest is not sufficient 
to establish ratification. Central R. 
Co. v. Brewer, 78 Md. 394, 28 A 615, 
27 LRA 63. 

{[b] Illustration.—The action of a 
clerk in the claims department of a 
street railway company, in endeavor- 
ing to convince a magistrate that a 
conductor was right in causing the 
arrest of a passenger after ejecting 
him from the car for refusal to pay 
fare, is not a ratification of the con- 
ductor’s unauthorized action, where 
the clerk was merely directed by his 
superior to go to the police court, 
“and see what the matter was.” 
Lezinsky v. Metropolitan St. R. Co., 
88 Bed. 437, 81 CCA 573. 

[ec] General manager of mercan- 
tile business who ratified the act of 
a salesman in causing an unlawful 
arrest on a charge of theft renders 
the principal liable. Simmon_v. 
Bloomingdale, 39 Misc. 847, 81 NYS 
499, 

{d] Assistant general manager.— 
Authority to ratify an unlawful ar- 
rest may well be inferred from the 
fact that the agent alleged to have 
so ratified was the assistant general 
manager exclusively in charge of its 
local business and property.  Ala- 
bama Fuel, ete., Co. v. Rice, 187 Ala. 
458, 65 S 402. 
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liable,°* or has been released.** Liability may, how- 
ever, be imposed if it is established that the prin- 
cipal was the legal cause of the detention, inde- 


pendent of the acts of thé agent.®® 


[$ 78] b. Employers and Employees Protecting 
The principal has been held responsible 
in numerous cases on the ground that the agent 
acted within the scope of his authority where the 
arrest or detention is made or caused by an agent 
who is intrusted with the care and custody of the 


Property.°® 


93. Horgan v. Boston El. R. Co., 
208 Mass. 287, 94 NE 386; Vest v. 
S. S. Kresge Co., (Mo. A.) 213 SW 165; 
Pratt v. Brown, 80 Tex. 608, 16 SW 
443, 

[a] Reason for the rule.—The lia- 
bility of the principal depends on 
the doctrine of respondeat superior. 
Vest v. Kresge Co., (Mo. A.) 213 SW 
165. 

94. Horgan v. Boston El. R. Co., 
208 Mass. 287, 94 NE 386. 

[a] MTllustration.—Where a party 
arrested for intoxication by special 
officer and employee of defendant 
voluntarily signed a release, pursu- 
ant to statutory provisions, such 
party waives any claim for damages 
against defendant. Horgan v. Bos- 
ton El. R. Co., 208 Mass. 287, 94 NE 
386. 

95. Vest v. Kresge Co., (Mo. A.) 
213 SW 165. 

96. Carriers and their employees 
see infra §§ 82-89. 

Questions for jury see infra § 157. 

97. U. S.—wWestern Union Tel. Co. 
v. Thompson, 144 Fed. 578, 75 CCA 
334 


Ala.— Birmingham Ledger Co. v. 
Buchanan, 10 Ala. A. 527, 65 S 667. 


Ark,—Weigel v. McCloskey, 113 
Ark. 1, 166 SW 944, AnnCas1916C 
5038. 


D. C.—United Cigar Stores Co. v. 
Young, 386 App. 390. 

Ill.— Vrehotka v. Rothschild, 100 
Ill. A. 268; Field v. Kane, 99 Ill. A. 1. 

Ind.—Ayres v. Harmon, 56 Ind. A. 
436, 104 NE 315; American Express 
Co. v. Patterson, 73 Ind. 430; EBfroym- 
ape v. Smith, 29 Ind. A. 451, 63 NE 

Kan.—Wheeler, etc. Mfg. Co. v. 
Bove, 36 Kan. 350, 138 P 609, 59 AmR 


La,—Pearson-v. Great Southern 
Lumber Co., 1384 La. 117, 68 S 759, 
LRA1916F 1247. 

Mich.—Wachsmuth v. Merchants’ 
Nat. Bank, 96 Mich. 426, 56 NW 
9, 21 LRA 278. 

Mo.—Wehmeyer vy. Mulvihill, 150 
Mo. A. 197, 130 SW 681; Knowles y. 
Bullene, 71 Mo. A. 341. 

N. Y.—Gearity v. Strasbourger, 133 
App. Div. 701, 118 NYS 257; Fogarty 
v. Wanamaker, 60 App. Div. 433, 69 
NYS 883; Dupre v. Childs, 52 App, 
Div. 306, 65 NYS 179 [aff 169 N. Y. 
585 mem, 62 NE 1095 mem]; Clark 
v. Starin, 47 Hun 345; Warren vy. 
Dennett, 17 Misc. 86, 39 NYS 830; 
Mallach v. Ridley, 9 NYS 922, 24 
AbbNCas 172. 

N. C.—Jackson vy. American Tel., 
etc., Co., 139 N. C. 347, 51 SBE 1015, 
70 LRA 738. 
ee eo mcet tier v. (Carter, 175. P 

Or.—Scibor v. Oregon-Washington 
Rewete,, Con T0eOr 116240 P 629) 

Pa.—Markley v. Snow, 207 Pa. 447, 
56 A 199, 64 LRA 685. 

R. I.—Staples v. Schmid, 18 R. I. 
224, 26 A 193, 19 LRA 824. 

[a] President of mercantile cor- 
poration acts within the scope of 
his authority in causing the arrest 
of a customer in a controversy aris- 
ing out of a sale of goods, and an 
endeavor to collect payment. Weh- 
meyer v. Mulvihill, 150 Mo. A. 197, 
130 SW 681, 

[b] Cashier of bank has authority 
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principal’s business, and property, and the arrest 
or detention arises out of his efforts to protect the 
business or protect or recover the property of the 


principal,®* or to protect the employer’s servants.®® 


to institute suit for alleged libel re- 
garding the bank’s financial condi- 
tion and renders the bank liable for 
an unlawful arrest incident to such 
suits. Wachsmuth vy. Merchants’ 
Nat. Bank, 96 Mich. 426, 56 NW 9, 
21 LRA 278. 

{[c] Floorwalkers in store act 
within the. scope of their authority 
in causing arrest of persons sus- 
pected of shoplifting. Field v. Kane, 
99 Ill, A. 1. To same effect Vrehotka 
Ve “Rothschild, e700. Tlli” <Anitee 68s 
Knowles v. Bullene, 71 Mo. A. 341; 
Mallach v. Ridley, 9 NYS 922, 923, 
24 AbbNCas 172 (where in compar- 
ing the responsibilities of a store 
keeper to customers and those of a 
carrier to passengers the court says: 
“In like manner, the store-keeper in- 
vites the public to enter the prem- 
ises, and to subject themselves to 
the custody and control of his subor- 
dinates, and by parity of reasoning 
he should be ‘held responsible for 
the brutalities of such subordinates, 
even where they are not committed 
within the strict line of his employ- 
ment. There seems to be no distinc- 
tion in principle between the cases”). 

[ad] Floorwalker and watchman 
in store has implied authority to 
arrest one suspected of shoplifting, 
Efroymson v. Smith, 29 Ind. A. 451, 
63 NE 328. 

[e] General manager of mercan- 
tile store acts within scope of his 
authority in causing arrest of a cus- 
tomer on ‘charge of having passed 
forged checks upon the store. MHos- 
tettler v. Carter, (Okl.) 175 P 244, 

[f] General manager of telegraph, 
Office acts within scope of his au- 
thority in causing arrest of one for 
attempting to obtain money by false 
pretenses. Western Union Tel. Co, 
Rep SEO 144 Fed. 578, 75 CCA 


[g] General superintendent of 
chain stores company with authority 
to see that the stores were properly 
stocked and conducted, and to em- 
ploy and discharge clerks when act- 
ing in connection with local manager 
is within the scope of his authority, 
and renders the company liable in 
causing the illegal arrest of a clerk 
on a charge of larceny from the 
store safe. United Cigars Stores Co. 
v. Young, 36 App. (D. CG.) 390. 

[h] Manager of amusement park 
directing and assisting in an unjusti- 
fied arrest of ‘a ticket taker on 
charge of larceny acts within scope 
of his authority and renders princi- 


pal liable. Clark v. Starin, 47 Hun 
ENagY ) 2345: 
{i] Manager of delivery depart- 


ment.—Whether the manager of the 
delivery department of a mercantile 
store having about three hundred 
persons subject to his orders and 
whose duty it was to see that all 
packages were delivered to purchas- 
ers, to trace lost merchandise, and 
look after department generally had 
implied authority to cause arrest of 
employee on charge of larceny, or 
whether he was only to recover lost 
property and do nothing further, was 
held to be a question for the jury. 
Holloway v. Kent, 67 Misc. 440, 122 
NYS 684. 

{j] Salesman in a mercantile 
store may act within the scope of 


This is so even if it is necessary to follow the al- 
leged wrongdoer off the premises of the employer.” 
The principal is exonerated, in many instances, 
where the agent is not such a one as is intrusted 
with the care and custody of the principal’s busi- 
ness and property,t or where, although intrusted 


his authority in causing arrest. 
Gearity v. Strasbourger, 133 App. 
Div. 701, 118 NYS 257. But see Mali 
v. Lord, 39 N. Y. 381, 7 Transcr, A. 
174, 100 AmD 448 (where superin- 
tendent of, mercantile store sum- 
moned a policeman, and caused a 
customer to be detained and searched 
by a clerk, the proprietor was exon- 
erated on the ground that the super- 
intendent was not acting within the 
scope of his authority). : 

[k] Salesman in small store left 
in charge thereof acts within scope 
of his authority in causing arrest 
of alleged shoplifter. Staples. v. 
Schmid, 18 R. I. 224, 26 A 193, 19 
LRA 824, . 

[1] Superintendent of restaurant 
has authority to cause arrest of one 
whom he believes to have left the 
restaurant without paying his bill. 
Dupre v. Childs, 52 App. Div. 306, 65 
NYS 179 [aff 169 N. Y. 585 mem, 62 
NYS 1095 mem]. To same effect 
Warren v. Dennett, 17 Misc. 86, 39 
NYS 830. 

([m] Warden of convict laborers. 
—-Lessee of county prisoners is lia- 
ble for failure of warden, appointed 
by him with approval of county 
court, to whom he had delegated au- 
thority to guard prisoners while at 
work, to release a prisoner when his 
pardon was presented. Weigel v. 
McCloskey, 113 Ark. 1, 166 SW 944, 
AnnCasi916C 508. 

[n] Watchman acts within scope 
of his employment in causing arrest 
of persons suspected of having de- 
stroyed his principal’s property. 
Pearson v. Great Southern Lumber 


Co., 134 Lia, 117, 68 S 759, URA1916F 


1247 (for malicious mischief). 

98. Ford v. Oceanic SS. Go. 3 
Hawaii Fed. 239; Smith y. Munch, 
65 Minn. 256, 68 NW 19. 

[a] Superintendent. — A. general 
Superintendent having charge of the 
premises, business, and employees 
while performing their work, has im- 
plied authority to protect the prem- 
ises and property from trespassers 
and to protect employees while at 
work from _ intruders. Smith Vie 
Munch, 65 Minn. 256, 68 Nw 19. 

99. Ayres v. Harmon, 56 Ind, A. 
436, 104 NE 315; Dupre vy. Childs, 
52 App. Div. 306, 65 NYS 179 Laff 
169 N. Y. 585 mem, 62 NH 1095 mem]. 

1. Cal.—Conecoff v. Hippodrome 
Pentex Co., . 180. Cal, 626, 182 P 


cgi Pinkerton v, Gilbert, 22 Ill. A. 


La.—Vara v. R. M. Quigley Constr. 
Co,, 114 La. 261, 38 S 163. 

Md.—Bernheimer vy. Becker, 102 
Md. 250, 62 A 526, 111 AmSR 356, 3 
LRANS 221; Baltimore, etc., Turnp. 
Road _v. Green, 86 Md. 161, Ko BA 
642; National Bank of Commerce v. 
Baker, 77 Md. 462, 26 A 867. 4 

N. C.—Powell v. Champion Fiber 
Co., 150 N. C. 12, 63 SB 159 (dictum). 

Wis.—Rigby 
Co., ‘160 Wis. 228, 151 NW 260. 

[a] Accountant of defendant com- 


Vv. Herzfeld-Phillipson 


pany, having also the duty to col- | 


lect and pay bills, and purchase and 
sell supplies, has no implied author- 
ity to cause the arrest of a laborer 
who abandoned his work in viola- 
tion of his contract, although he 
owed the company a small. sum of 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number. i 


a 


j 
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with the business or property, the offense against the 
business has been committed or the property has 
already been taken from his custody, so that an 
arrest or criminal proceeding cannot be said to be 
necessary for its preservation, but, on the contrary, 
is merely to punish the offender or vindicate justice ;? 


nor is the principal liable where 


aside from his employment and makes an. arrest 
The principal is 
ordinarily exonerated when the agent’s act in caus- 
ing the detention is not the protection of property 
belonging to or in the custody of his principal.* 

Employers and Detectives. 
that one is employed under the appellation ‘‘detec- 
tive’’ does not necessarily import that he has author- 


for his own purposes and ends.3 


[§ 79] ¢ 


money. Vara v. R. M. Quigley 
Constr. Co., 114 La. 261, 266, 38 S 
162 (where it is said: “Assuming 


that the servant had authority to 
collect the amounts... such employ- 
ment did not contemplate the col- 
lection of such claims by civil or 
criminal proceedings. It is only 
such agents of a corporation as are 
intrusted with the general manage- 
ment of the business that have the 
implied power to institute and prose- 
cute civil and criminal actions «in its 
behalf’). 

[b] Cashier of bank who gave 
check to a runner for collection and 
sent policeman with him for his pro- 
tection, but who gave no express di- 
rections for the arrest, does not ren- 
der the bank liable for an unlawful 
arrest by the policeman. National 
Bank of Commerce y. Baker, 77 Md. 
462, 26 A 867. 

[ec] Collector does not have im- 
plied authority to cause arrest for 
nonpayment of amounts due his prin- 
cipal. Vara v. R. M. Quigley Constr. 
Co., 114 La. 261, 38 S 162. To same 
effect Powell v. Champion Fiber Co., 
M50. INGHC cl 2663). SHH £59. 

[d]. Gatekeeper of toll company.— 
A turnpike company is not liable 
for false arrest of an individual on 
a charge of defrauding such com- 
pany of tolls, preferred by a gate- 
keeper, because such act was not 
within the scope of his employment 
and it appeared that such gatekeeper 
was not expressly authorized to 
cause the arrest, and that the com- 
pany had not adopted or ratified such 
act. Baltimore, etc., Turnp. Road 
v. Green, 86 Md. 161, 37 A 642. 

[e] Stockboy in store, employed 
to move and mark goods, to whom no 
duty was committed to protect the 
goods, make sales, or address pur- 
chasers does not act within the scope 
of his authority in following a sus- 
pected shoplifter out of the store and 
causing her arrest, and the principal 
is not liable. Rigby v. Herzfeld- 
Phillipson Co., 160 Wis. 228, 151 NW 
260. 

{f] Superintendent having gen- 
eral oversight of operatives of mills, 
with duty of employing and dis- 
charging them, and when expressly 
directed to do so of buying and sell- 
ing goods, but having nothing to do 
with the fiscal concerns of the com- 
‘pany, the collection or payment of 
money or the enforcement of de- 
mands of the company, has no im- 
plied authority to employ a detective 
to institute a replevin suit and cause 
arrest of plaintiff. Pinkerton v. Gil- 
bert, 22 Ill. A. 568. 

{g] Theater usher, although hav- 
ing implied authority to seat pa- 
trons, prevent disorderly conduct, 
and perhaps to eject a disorderly per- 
son, has no implied authority to 
cause an arrest of a patron for a 
criminal offense committed in the 
theater. Concoff v. Hippodrome 
Theater Co.,.180 Cal. 626, 182 P 273. 

2, Md.—Carter v. Howe Mach. 
Co., 51 Mad. 290, 34 AmR 311. 
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the agent steps 
detective under 


The fact 


Ins. Co., 86 Mich. 288, 49 NW 140. 

Miss.—Russell v. Palatine Ins. Co., 
aoe Miss. 290, 63 S 644, 51 LRANS 

N. C.—Minter v. Southern Express 
Co., 153 N. C. 507, 69 S 497; Daniel 
v. Atlantic Coast Line R. Co., 136 
N. C. 517, 522, 48 S 816, 67 LRA 
455, 1 AnnCas 718. 

Pa.—Markley v. Snow, 207 Pa. 447, 
56 A 999, 64 LRA 685; Rossman v. 
American Express Co., 70 Pa. Super. 
Hg Kiley v. Dilworth, 55 Pa. Super. 

Eng.—Abrahams vy. Deakin, [1891] 
1; Q,.., Ba 1516. 

“A servant entrusted with his 
master’s goods may do what is nec- 
essary to preserve and protect them, 
because his authority to do so is. 
clearly implied by the nature of the 
service, but when the property has. 
been taken from his custody or 
stolen and the crime has already 
been committed, it cannot be said 
that a criminal prosecution is nec- 
essary for its preservation or pro- 
tection. This may lead to the pun- 
ishment of the thief or the tres- 
passer, but it certainly will not re- 
store the property or tend in any 
degree to preserve or protect it.’ 
Per Walker, J., in Daniel v. Atlantic 
Coast Line R. Co., supra. 

[a] Manager of a barroom who, 
after a foreign coin has been ten- 
dered by a customer in payment for 
refreshments and refused, and a good 
coin presented and accepted by the 
barkeeper, follows the customer into 
the street and causes his arrest on 
the charge of attempting to pass 
spurious coin is not acting within 
the scope of his authority as the 
principal’s property is in no danger, 
but he is merely acting to vindicate 
the law, and the principal is not lia- 


ble. Abrahams vy. Deakin, [1891] 1 
Q. B. 516. 
[b] State agent of insurance com- 


pany does not act within the scope 
of his authority in instituting crimi- 
nal proceedings for obtaining money 
under false pretenses. Travis. v. 
Standard L., etc., Ins. Co., 86 Mich. 
288, 49 NW 140. 

[c] Superintendent of mining firm 
does not act within the scope of his 
authority in causing arrest three 
months afterward of person sus- 
pected of setting fire to firm’s build- 
ing. Markley v. Snow, 207 Pa. 447, 
452, 56 A 999, 64 LRA 685 (where 
it is said: “Generally the duty of 
superintendence does not carry with 
it the duty to arrest or prosecute. 
The inference of authority to do 
either does not: arise from the mere 
fact of the agency. The authority 
may be implied when the arrest is 
made by the agent in the absence 
of -the principal for the protection 
of property that is in danger, and in 
some cases it has been inferred when 
the arrest was to recover the prop- 
erty back, or where the crime was 
at the time being perpetrated. But 
where the act is done for the punish- 
ment of the supposed criminal, or 


Mich.—Travis v. Standard L., ete., for the vindication of the law, ittvis 


ity to make an arrest or cause a detention.® 
mere employment of a detective to ascertain and re- 
port facts about an offense concerning the employer’s 
business or property does not render the employer 
liable for an arrest-made by the detective for the 
purpose of ascertaining whether the person arrested 
was implicated therein.® 


[25C.J.] 503 


The 


But the employment of a 
such limited authority is totally 


different from a case wherein the agent is charged 
with the duty of preserving the property of the 
principal and in an attempt to do so causes the 
arrest of a third party on-a charge of interfering 
or making away with the principal’s property.” It 
must therefore be shown that the detective in mak- 
ing the arrest acted within the scope of his author- 


not the act of the principal and does 
not subject him to liability’’). 

3. Cobb v. Simon, 124 Wis. 467, 
102 NW 891, 119 Wis. 597, 97 NW 
276, 100 AmSR 909. 

[a] A floorwalker in defendant’s 
store for the purpose of extorting 
money from the accused, and know- 
ing that she had not stolen anything, 
falsely accused her of having stolen 
goods, and by a trick made it appear 
as if she had done so, it was held that 
his acts were outside the scope of his 
employment, and defendant was not 
liable therefor. Cobb v. Simon, 124 
Wis. 467, 102 NW 891. 

4 Lubliner v. Tiffany, 54 App. 
Div. 326, 66 NYS 659. 

[a] Customer’s property. — The 
defendant company, a jewelry store, 
was in the habit of offering rewards 
for property lost by its customers; 
the superintendent of the company 
took’ part in instituting legal pro- 
ceedings for its recovery. It was 
held that, although the superinten- 
dent may have been authorized to 
cause an arrest for the recovery of 
the company’s property, it was no 
part of his duty to the company to 
protect a customer’s property, and 
the offer of a reward for the return 
of customer’s property did not au- 
thorize him to take legal steps for 
its recovery or for the punishment 
of the offender. Lubliner v. Tiffany, 
54 App. Div. 326, 66 NYS 659. 

5. Grand Rapids, ete, R. Co. v. 
Wing, 4) Ind. A. 5 701, pA 83 yc N Bae 
Penny v. New York Cent., ete, R. 
this 3450 App... Dive (10. .<DolmaN es 

{a] Detectives to investigate.— 
It is quite well known that the term 
“detective” is applied to persons in 
the employ of individuals or cor- 
porations whose authority is limited 
to the collection of evidence and the 
performance of other acts having 
sole reference to civil litigation. 
Some are employed in the surveil- 
lance of employees suspected of bad 
habits and practices which would un- 
fit them for retention in places of 
trust and confidence. There exists a 
wide scope of persons called detec- 
tives which scarcely has connection 
with crimes or criminals, and in 
which no arrest of persons is au- 
thorized or contemplated. Penny v. 
New York Cent., etc. R. Co., 34 App. 


Div.10,,53 NYS 1043. 

6. Milton v. Missouri Pac. R. Co., 
193 Mo, 46, 91 SW 949, 4 LRANS 
282. 


7. Milton v. Missouri Pac. R. Co., 
193 Mo. 46, 91 SW 949, 4 LRANS 
282; Johnston v. Chicago, ete, R. 
Co., 180 Wis. 492, 110 NW 424. 

[a] Regular watchman instructed 
to investigate and report.—A watch- 
man of a railroad who was instructed 
only to investigate and report con- 
cerning boys having thrown sticks 
at a train acts within the scope of 
his authority in arresting a _ sus- 
pected boy because the arrest was 
made as a meang of obtaining the de- 
sired information. Miller v, Lavelle, 
130 Wis. 500, 110 NW 421. 
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ity;8 if that be shown it is immaterial what the exact 
In general per- 
sons employed for the purpose of protecting the 
property of and ferreting out and prosecuting par- 
ties guilty of offenses against the principal are 
held to act within the scope of» their authority 
when they arrest or cause the arrest or detention 
of persons alleged to be offenders against their 
Where the arrest is not made for an 
offense having any connection with the preservation 
of the employer’s business or property, it does 
not fall within the detective’s implied authority, 
so as to render the employer liable.14 

d. Employers and Special Policemen. A 
person nominated and paid by a private individual 
or corporation, but commissioned by publie author- 


mode of execution thereof was. 


prineipal.?° 
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paying him.*® 


officer he must 
authorized.1* 


ity, pursuant to statutory provisions to serve as a 


8. Kastner v. Long Island R. Co., 
76 App. Div. 323, 78 NYS 469; Penny 
v. New York Cent., etc., R: Co. 34 
App. Div. 10, 53 NYS 1043; Missouri, 
ete., R. Co. v. Thompson, (Tex. Civ. 
A.) 183' SW 8. 

[a] Prevent and report thefts.— 
A detective or special agent em- 
ployed by a railroad to prevent and 
report thefts, have the guilty par- 
ties arrested, and to report irregu- 
larities on the part of railroad em- 
ployees acts within the scope of his 
authority in arresting one whom he 
suspects of having stolen clothes 
from the locker of another employee. 
Missouri, etc., R. Co. v. Thompson, 
(nex. Civ, A.) 183° Sw 8: 

{b] Watch for thieves and lock 
up.—Instructions to special officer 
for a railroad to watch people steal- 
ing coal and lock them up cannot be 
said as matter of law to limit the 
officer’s authority to the railroad 
premises, or if they do it would sim- 
ply be a case of a servant acting 
within the general scope of his au- 
thority but disregarding particular 
instructions, and the master would 
be liable. Kastner v. Long Island R. 
Co., 76 App. Div. 323, 78 NYS 469. 

[ec] Special agent without au- 
thority to arrest.—A special secret 
service agent whose duty it was to 
look after -criminal matters and 
things stolen and inquire into lar- 
ceny and investigate facts about any 
trouble around the station and report 
to the civil authorities, but without 
power to arrest, acts beyond the 
scope of his authority in arresting 
one intending to become a passenger 
at a station who was wrongfully at- 
tacked by another employee who 
accused the passenger of having 
stolen his coat. St. Louis, ete. R. 
re v. Wyatt, 84 Ark. 193, 105 SW 


9. Duggan v. Baltimore, ete. R. 
Co. 159" Pas 248, 28 A 182; 186, ° 39 
AmSR 672. 

10. U. S—Harris v. Louisville, 


ete, R. Co., 35 Fed. 116. 

Ind.—Pennsylvania Co. v. Weddle, 
100 Ind. 138;- Evansville, ete., R. Co. 
v. McKee, 99 Ind. 519, 50 AmR 102; 
American Express Co. v. Patterson, 
73 Ind. 430; Ayres v. Harmon, 56 
Ind. A. 436, 104 NE 315; Grand 
Rapids, ete., R. Co. v. King, 41 Ind. 
A. 701, 83 NE 778. 

Iowa.—Hobbs y. Illinois Cent. R. 
Co., 182 Iowa 316, 165 NW 912. 


Mo.—Singleton v. Kansas City 


Base Ball, ete., Co., 172 Mo. A. 299, 
157 SW 964. 
N. Y.—Penny v. New York Cent., 


ete., R. Co., 34 App. Div. 10, 53 NYS 
1043. 


Or.—Scibor v. Oregon-Washington 


RR ete, Co., 70 5Or- 116; 140 P 629. 
Tenn.—Hichengreen v. Louisville, 
ete., Ro Co., 96 Tenn. 229, 34 SW: 


219, 54 AmSR 833,.31 LRA 702. 
fa] Slight proof may be sufficient, 


depending in large measure upon the 
business prosecuted by the employer 
from which the jury might find the 
act to be within the scope of em- 
ployment. Where the business re- 
quires the arrest of criminals and 
the employment of the detective is in 
connection therewith, or if there is 
expectation that he may be required 
to make arrests in the discharge of 
duties intrusted to him, liability may 
attach. But it is essential that suffi- 
cient evidence of such conditions be 
given to warrant the inference. 
Penny v. New York Cent., etc., R. Co., 
34 App. Div. 10, 53 NYS 1043. 

[b] Express company detective.— 
An express company has authority 
from the nature of its business to 
cause the arrest of one who has 
stolen or embezzled its property, and 
hence may employ an agent for that 
purpose, and accordingly is liable if 
in prosecuting such employment he 
arrests an innocent party. Ameri- 
ate Express Co. v. Patterson, 73 Ind. 

{c] Railroad detective (1) arrest- 
ing an innocent person on a charge 
of attempting to pass counterfeit 
coin acts within the scope of his 
authority so as to make the railroad 
company responsible. Hichengreen v. 
Louisville, ete., R. Co., 96 Tenn. 229, 
34 SW 219, 54 AmSR 833, 31 LRA 
702. (2) One empleyed to hunt up 
any person guilty of obstructing the 
track acts within the scope of his 
authority in arresting a person on 
that charge, and if the arrest is 
wrongful the employer is liable. 
Evansville, ete. R. Co. v. McKee, 
99° Ind. 519, 50 “AmR 102: 

{[d] Store detective whose duty 
was to guard and protect goods from 
theft was in the line of her duty in 
following the supposed thief carry- 
ing away her employer’s property 
and procuring her arrest away from 
appellant’s place of business. Ayres 
sige een 56 Ind. A. 436, 104 NE 

Oo. 

11. St. Louis, ete., R. Co. v. Sims, 
ree a 109, 152 SW 985, 44 LRANS 

oo. 

[a] Arrest of murder suspect.— 
A special officer of a railroad hav- 
ing authority to make arrests if any- 
thing went wrong with the line, by 
which was meant breaking into box 
ears or committing other crimes 
against the railroad, does not have 
authority to arrest on the charge of 
murder, even if the alleged murderer 
placed the body on the tracks to de- 
rail the train or conceal his crime, 
after the train had in fact passed 
the spot without accident, as such 
arrest was made for a _ purpose 
wholly disconnected with the preser- 
vation of the railroad property, was 
not in furtherance of its business or 
for its benefit. and hence was entirely 
beyond the scope of his employment. 
St. Louis, ete. R. Co. v. Sims, 106 


S195 79-80 


special peace officer, sometimes acts in making ar- 
rests as a servant of the party nominating and 
paying him, and sometimes in a publie capacity as 
a servant of the state.'? 
is paid by the one who nominated him does not make 
him the mere servant of the one who pays him,?* nor 
affect his status as that of a police officer;'* nor 
does the fact that he may be divested of his powers 
by the one nominating him,’® or may be more 
diligent in making arrests for offenses committed 
on the premises or against the property of the party 
If the employer seeks to exonerate 
himself on the ground that the arrest was made 
by such a person when acting as a special police 


The fact that his salary 


show that such person was duly 


Such a special officer in making ar- 


Ark, 109, 152 SW 985, 44 LRANS 


1156. 
12. D. C.—Wells v. Washington 
Market Co., 19 D. C.=385.. 


Iowa.—Hobbs v. Illinois Cent, R. 
Co., 182 Iowa. 316, 165 NW 912. 

Ky.—Louisville, ete, R. Co. v. 
Owens, 164 Ky. 557, 175 SW 1039. 

Md.—Tolchester Beach Impr. Co. v. 
Scharnagl, 105 Md. 199, 65 A 916. 

R. I.—Rice v. Harrington, 38 R. I. 
47, 94 A 736, LRAI916E 356. ; 

W. Va.—McKain v. Baltimore, etce., 
R. Co., 65 W. Va. 233, 64 SE 18, 131 
AmSR 964, 23 LRANS 289, 17 Ann 
Cas 634. 

But see Redgate v. Southern Pac. 
Co., 24 Cal. A. 578, 141 P 1191 (where, 
in a case of an arrest by a special 
policeman appointed pursuant to 
statutory provisions but paid by the 
defendant company, it was said that 
defendant’s liability did not arise 
from the relation of master and ser- 
vant, as the officer derived all his 
power to arrest from the appoint- 
ment by the civil authorities, and 
that the rule of respondeat superior 


had no application where there was — 


no evidence that the company was 
instrumental in causing the arrest; 
but it was also said that if the offi- 
cer acted in a dual capacity and pur- 
suant to instructions from defend- 
ant, liability might be incurred). 

Carriers’ liability generally for 
acts of special police officers see 
Carriers §' 1329. 

13. U. S—Hershey v. O’Neill, 36 
Fed. 168. 

Cal.—Redgate v. Southern Pac. Co., 
24 Cal. A. 578, 141 P 1191. 

Ga.—Bright v. Georgia Cent. R. 
Co.,, 12-Gas*As 364,077 Smasz2. 

N. J—Tucker v: Erie R. Co., 69 
Nee Jie Waa 9 ib4 AL D5 ; 

W. Va.—McKain y. Baltimore, ete., 
Re. Co.; 65°W. Va... 238,64. She 18.431 
eee 964, 23 LRANS 289, 17 AnnCas 

. i} 

14. Redgate v. Southern Pac. Co., 
24. Cal. A. 5735141) PB 119a¢ 

15. Tucker v. Erie R. Co., 69 N. J. 
Ty. 19; 54 A. 557. 

16. Wells v. Washington Market 
Gos. 19-D. C385. 

17. Union Depot, ete., R. Co. v. 
Smith, 16 Colo. 361, 27 P 329; Cin- 
cinnati, ete., R. Co. v. Cundiff, 166 
Ky. 594, 179. SW 615, AnnCas1916C 
513; Missouri, etc., R. Co. v. Warner, 
19 Tex. Civ. A. 463, 49 SW 254: Nor- 


folk, ete., R. Co. v. Galliher, 89 Va.. 


639, 16 SE 935. 

fa] 
out authority.—The mayor of a city 
not being authorized to appoint special 


policemen for a railroad, the mere ~ 


fact of his being sworn as a special 
policeman at the request of the com- 
pany gave him no authority in that 
capacity. Norfolk, ete, R. Co. v. 
Galliher, 89 Va. 639, 16 SE 935. 

{b] Necessity of ta oath.— 
Where statutory provisions require 


For later cases, developments and changes in’the law see cumulative Annotations, same title, page and note number. 


Appointment by official with-_ 


. 
~~ 
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rests acts prima facie as a public official.18 The 
rule has been stated to be that to hold the em- 
ployer liable it must be shown that the arrest was 
instigated by the employer and was made by the 
special officer as agent of the employer and not sole- 
ly on his volition as a peace officer.!® 
been said that the employer is liable only for an 
arrest made in defending or preserving his property, 
and not for one made in vindication of justice or 
for an injury not done to the employer.?° 
has been held that the principal is not liable where 
the officer arrests another on a charge of assault,?! 
disorderly conduct,?? carrying concealed weapons,?* 
picketing,?* or larceny committed on employer’s 
premises, 7° especially where the property stolen did 
It has been said that 


not belong to the employer.*° 


that special policemen before enter- 
ing on their duties shall take an 
oath, such an officer if a party to the 
suit could not justify on the ground 
that he had taken the oath, and un- 
der facts of the case, the employer 
could not justify without the same 
proof. Missouri, ete., R. Co. v. War- 
ner, 19 Tex. Civ. A. 468, 49 SW 254. 

18. U. S.—Hershey v. O’Neill, 36 
“Fed. 168. 

Ga.—Bright v. Georgia Cent. R. 
Co., 12 Ga. A. 364, 77 SE 372. 

Md.—Tolchester Beach Impr. Co. 
v. Steinmeier, 72 Md. 313, 20 A 188, 
8 LRA 846. 

Pa.—Finfrock v. Northern Cent. R. 
Co., 58 Pa. Super. 52. 

W. Va.—McKain v. Baltimore, etc., 
R. Co., 65 W. Va. 233, 64 SE 18, 131 
AmSR 964, 28 LRANS 289, 17 Ann 
Cas 634. 

[a] In Massachusetts it has been 
held that the corporation cannot es- 
cape liability because its employees 
acted as special police officers, since 
the statutory provisions pursuant to 
which they were appointed provided 
that the corporation should be liable 
for their official misconduct to the 
same extent as for their torts when 
acting as its employees. Horgan v. 
Boston El. R. Co., 208 Mass. 287, 94 
NE 386. 

19. Tucker v. Erie R. Co., 69 N. J. 
L. 19, 54 A 557; O’Donnell v. Canada 
Fdy. Co., 4 OntWR 402 [aff 5 OntWR 
215]. 

{al Dlustration.— Where special 
police officers arrested alleged thieves 
on the ground that they had stolen 
brass journals from freight cars 
which were standing on the com- 
pany’s tracks at that point, it was 
held that the company was not lia- 
ble as there was no proof that the 
arrest was instigated by the com- 
pany. Tucker v. Erie R. Co., 69 N. J. 
L. 19, 54 A 5657. ! 

{[b] In England, where a special 
police officer arrested a man after a 
scuffle had ceased and while he was 
walking away, it was held that the 
company was not liable, because the 
officer acted beyond the scope of his 
authority, and not in behalf of the 
company or for its benefit. Walker 
v. South Eastern R. Co., L. R. 5 C. P. 
640. 

20. Tolchester Beach Impr. Co. v. 
Steinmeier, 72 Md. 313, 20 A 188, 
8 LRA 846; McKain v. Baltimore, 
etc,, R. Co., 65 W. Va. 233, 64 SH 
18, 131 AmSR 964, 23 LRANS 289, 
17 AnnCas 634; Thomas v. Canadian 


Pac. R. Co., 14 Ont. L. 55, 8 AnnCas 
324, 
[a] Past offense.—Where a watch- 


man employed by a railroad who was 
also a special police officer arrested 
a man on a charge of larceny from 
a freight car, the arrest being made 
at a spot about one-half mile distant 
from the railroad premises and some 
time after the offense had been com- 
mitted it was held that’ the railroad 
was not liable; the court was of the 
opinion that had the arrest been 


. 
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It has also 


Thus it 


is immaterial.®° 


made on the railroad property in an 
endeavor to prevent the larceny, the 
railroad would have been liable, on 
the ground that the arrest would 
then have been made as agent of the 
company to protect its property, but 
as the arrest was made subsequent 
to the offense and on a public street 
away from the railroad premises, the 
company was not liable because the 
arrest was made in a public capacity 
to vindicate the law. Thomas v. 
Canadian Pac. R. Co., 14 Ont. L. 55, 
8 AnnCas 324. 

21. Bright v. Georgia Cent. R. Co., 
12 Ga. A. 364, 77 SE 372; Tolchester 
Beach Impr. Co. v. Steinmeier, 72 Md. 


313, 20 A 188, 8 LRA 846; Walker 
Vemsouth i Hastern. Rv4Co., i. |R.//5 
CPs, 640. 

22. McKain v. Baltimore, ete., R. 


Co., 65 W. Va, 233, 64 SE 18, 131 
AmSR 964, 23 LRANS 289, 17 Ann 
Cas 634. 

{a], Application of rule.—A_ spe- 
cial policeman was employed by a 
railroad company and duly commis- 
sioned with powers of constable. A 
person who rudely jostled a woman 
who was in the company’s station 
was arrested by the officer on a 
charge of disorderly conduct, and it 
was held that the. arrest was not 
made for any act respecting the rail- 
way company or its rights or prop- 
erty, and the company cannot be 
held liable, notwithstanding the ar- 
rested person had purchased a ticket 
and was rightfully in the station 
awaiting a train. McKain v. Balti- 
more, etc., R. Co., 65 W. Va. 233, 64 
SE 18, 131 AmSR 964, 23 LRANS 289, 
17 AnnCas 634. 


23. Philadelphia, etc., R. Co. v. 
Stumpo, 112 Md. 571, 77 A 266. 
24. O’Donnell v. Canada Fdy. Co., 


4 OntWR 402 [aff 5 OntWR 215]. 

25. I1l.—Hardy v. Chicago, etc., R. 
Co., 58 Ill. A. 278. 

N. H.—Cordner v. Boston, etc., R. 
Or, WO NE eA 8 OW AS 234. 

NY J.—Tueker vi. Brie oRiiCo., 69 
Ne 195s A bh b7, 

N. Y.—Samuel v. Wanamaker, 107 
App. Div. 433, 95 NYS 270. 

Ont.—Thomas vy. Canadian Pac. R. 
Co., 14 Ont. L. 55, 8 AnnCas 324. 

26. Wells v. Washington Market 
Co., 19 D. C. 385; Tyson v. Joseph 
H. Bauland Co., 186 N. Y. 397, 79 NE 
3, 9 LRANS 267; Dennison v. Cana- 
dian Pac. R. Co., 36 N. B. 250. 

[a]. Pickpocket.—Agent employed 
to collect rents and keep order at a 
market place and who is also a spe- 
cial police officer does not act as 
agent for the proprietor of the mar- 
ket place in arresting an alleged 
pickpocket, and such proprietor is 
not responsible for the wrongful ar- 
rest. Wells v. Washington Market 
Co. 19) De Cr 385) 

27. Philadelphia, ete, R. Co. v. 
Stumpo. 112 Md. 571. 77 A 266. me 


28. Samuel v. Wanamaker, 
App. Div. 4338. 95 NYS 270. 
29. Philadelphia. etc., R. Co. v. 


Stumpo, 112 Md. 571, 77 A 266; Tol- 
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if such an officer makes an arrest on the premises 
of his employer or in protecting his property the 
employer will be required to assume the burden of 
showing that it was not within the scope of his 
authority,?’ whereas the fact that the arrest was 
not made on the premises of the employer has been 
mentioned as an element indicating that he was 
not acting as agent for his employer,?® especially 
where his duties were, by the authority appointing 
him, confined to the employer’s premises;?® on the 
other hand, however, it has been held that the fact 
that the arrest was made on the employer’s premises 


If it is shown that the special police 


officer in making the arrest was acting in the course 
of duties toward the one paying his salary, liabil- 
ity has been imposed,*+ although the arrest was not 


chester Beach Impr. Co. v. Stein- 
meier, 72 Md. 3138, 20 A /188, 8 LRA 
846; Thomas v. Canadian Pac. R. 
Co., 14 Ont. L. 55, 8 AnnCas 324. 

30. McKain v. Baltimore, etce., R. 
Co;, 65) OW. Via, 2338, .64 SH; 18,7431 
AmSR 964, 23 LRANS 289, 17 Ann 
Cas 634. 

31. Iowa.—-Hobbs v. Illinois Cent. 
Re .Co,,,. 182,,Ilowa 316; 165. NW, 912. 

Ky.—Louisville, ete. R. Co. v. 
Owens, 164 Ky. 557, 175 SW 1039. 

N. H.—La Chance v. Berlin St. R. 
Cor 109m AY 720; 

N. J.—Taylor v. New York, etc., R. 
Co., “80> Nocd.. Wie 282) 78. As, 1694039 
LRANS 122. 

N. M.—Childers v. Southern Pac. 
Co., 20 N. M. 366, 149 P 307. 

N. Y.—Parke v. Fellman, 145 App. 
Div. 836, 130 NYS: ;361; Tyson v. 
Joseph H. Bauland Co., 68 App. Div. 
310, 74 NYS 59. 

Pa.—Finfrock v. Northern Cent. R. 
Co., 58° Pa. Super: 52. 

S. C.—Stephenson v. Baldwin Cot- 
ton Mills, 103 SE 710. 

Tex.—Rucker v. Barker, 108 Tex. 
280, 192 SW 528; Perkins Bros. Co. 
v. Anderson, (Civ. A.) 155 SW _ 556; 
Southwestern Portland Cement Co. v. 
Reitzer, (Civ. A.) 1385 SW 2387; Mis- 
souri, etc., R. Co. v. Warner, 19 Tex. 
Civ. A. 463, 49 SW 254. 

W. Va.—McKain v. Baltimore, etc., 


R: Co, 65 W. Va. 2338, 64 SE 18, 
131 AmSR 964, 23 LRANS 289, 17 
AnnCas 634. 


Eng.—Lambert v. Great Eastern 
RiCo.,, E1909) Ziti Biante. 

{a] Arrest in civil suit.—Where 
a special railroad policeman assisted 
a constable in arresting one under a 
judgment in favor of the railroad in 
a civil suit, the railroad was held 
liable; the duties of railroad police- 
men are confined to arrests under the 
criminal law, and if they act within 
the scope of their authority in mak- 
ing a civil arrest their commissions 
as police officers cannot shield the 
railroad. Taylor v. New York, etc., 
Ri -Coss80aN. JiiGi.6282, 8c A Fh69, 
39 LRANS 122. 

{[b] Disorderly conduct.—Where a 
special police officer of defendant 
railroad company employed to pre- 
serve order on a Station platform, 
and in the course of his regular 
duty to arrest disorderly persons and 
disturbers of the peace, wrongfully 
arrested plaintiff, on the charge of 
disorderly conduct, he was acting 
within the line of his duty, and de- 
fendant was liable. Parke v. Fell- 
man, 145 App. Div. 836, 130 NYS 361. 

[ec] Larceny.—Where a special po- 
lice officer on duty at defendant’s 
store arrested one alleged to have 
stolen money from a customer, it 
was held, in granting a new trial, 
that it cannot be said as a matter 
of law that the act was not done in 
the course of his employment to pro- 
tect customers against thieving from 
others in the store. Tyson v. Joserh 
H. Bauland Co., 68 App. Div. 310, 74 
NYS 59, 
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made on the employer’s premises.°* An important 
consideration is that the arrest was made to pro- 
tect the employer’s property,** or to enforce its 
regulations.*4 Of course if the unlawful arrest is 
instigated, procured, or participated in by another 
employee of the principal acting-within the scope 
of his authority, liability therefor is imposed be- 
cause of the action of such other employee.®® It 
has been held that even if the unlawful arrest by a 
special officer was instigated by the principal’s em- 
ployees so as to render the principal liable, the 
principal would not be liable for a subsequent wan- 
ton and malicious assault on the prisoner by the 
officer, such assault not having been instigated or 
assented to by the principal’s employees.°* Nor is 
the employer liable when an employee who is also a 
special policeman is summoned to the assistance 
of a regular policeman who is making the arrest.°? 

Express authority. Liability may also be im- 
posed where the act of the special police officer in 
making the arrest falls within the terms of express 
authority given to him.%8 

[§ 81] e. Employers and Regular Policemen 
Acting Specially. A regular policeman, stationed 
on private property to arrest offenders and protect 
life and property, but receiving instructions from 


32. Perkins Bros. Co. v. Anderson, | police officers.” 
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Rice v. Harrington, 
88 Rw I. 47, 49, 94 A 7386, LRA1916BH 


"7 [§§ 80-82 
and reporting to the police authorities, is not re- 
garded as being in the employ of the owner of the 
property on which he is stationed, although such 
owner may pay a part of his salary;*° and the 
owner is not ordinarily responsible for arrests made 
by him.4? However, by responding to the invita- 
tion of the owner, or his authorized agent to aid 
in enforcing private regulations, the officer becomes 
a special agent for that purpose and for his con- 
duct, within the scope of the authority conferred, 
the owner is responsible.*t But if, while he is 
enforcing such private regulations, the party whom 
he is dealing with commits an offense justifying 
arrest, the officer in arresting him is presumed to 
have acted in his public eapacity.*? 

[§ 82] f. Carriers and Their Employees +?—(1) 
Arrest of Passengers—(a) By Employees in Charge 
of Transportation. Where the relation of carrier 
and passenger exists, many decisions impose a 
stringent rule of liability for tortious acts of the 
carrier’s employees in charge of the duty to safely 
transport the passenger, and hold that a passenger 
is entitled to protection against such employee’s act 
in causing an unlawful detention without reference 


to whether such act was connected with the per- — 


formance of a duty within the scope of his employ- 


280, 192 SW 528. 
[c] MTllustration..—Where a _ spe- 


(Tex, Civ. A.) 155 SW .556. 

[a] Tllustration—Where a peace 
officer was hired as a detective to 
watch in a store and to arrest shop- 
lifters, the proprietors may be liable 
for his acts in arresting persons sus- 
pected of theft, although the arrest 
was in fact made on the street. Per- 
kins Bros. Co. v. Anderson, (Tex. Civ. 
A.) 155 SW 556. 

33. Baltimore, ete., R. Co. v. En- 


nalls, 108 Md. 75, 69 A 638, 16 
LRANS 1100. 

[a] Larceny from employer’s 
property.—A railroad is liable for 


the act of a police officer, appointed 
by the state for the preservation of 
peace and good order on the prem- 
ises of the railroad, but whose salary 
was paid by the railroad, in arrest- 
‘ing a man on the railroad’s premises, 
on the ground that he was stealing, 
especially where the act of arrest 
was approved and ratified by the 
general superintendent of the rail- 
road. Baltimore, ete., R. Co. v. En- 
nalls, 108 Md. 75, 69 A 638, 16 
LRANS 1100. 

34. Foster v. Grand Rapids R. 
Co., 140 Mich. 689, 104 NW 380; Rice 
v. Harrington, 38 R. I. 47, 94 A 736, 
LRAI1916F 356. 

[a] Ejecting for nonpayment of 
fare.—A special police officer on de- 
fendant’s street car who assists 
conductor in ejecting passenger for 
nonpayment of fare is acting as 
agent for defendant, rendering it 


liable. Foster v. Grand Rapids 
er Co., 140 Mich. 689, 104 NW 


[b] Breach of rules of amuse- 
ment park.—Where a special police 
officer, employed by defendant to pre- 
serve order at his amusement park, 
arrested plaintiff for dancing and 
singing thereat, such conduct not 
amounting to a criminal offense, but 
being contrary to the regulations -of 
the park, defendant was held liable; 
the court said: “In so far as such 
servants of the defendant [special 
police officers] made an arrest for 
the commission of a crime they were 
acting as police constables, but when 
they were patrolling his grounds and 
his buildings restraining the boister- 
ousness or the rudeness of his pa- 
trons and regulating good order 
among them such employees were 
acting as his agents and not as 


356. 

35. Wells v. Washington Market 
Co., 19 D. C. 385; Samuel v. Wana- 
maker, 107 App. Div. 4338, 95 NYS 
270; Finfrock v. Northern Cent. R. 
Co., 58 Pa, Super. 52; Norfolk, etc., 
Rip Co. tv.) Perdue; 1175 Var 1k 
SI 1058. 

[a] Baggageman also special po- 
liceman.—A railroad company is lia- 
ble if its employee, a baggageman in 
charge of the depot who is also a 
special policeman, assisted a regular 
police officer in making an unlawful 
arrest at the depot, although lia- 
bility would not have been imposed 
had he merely not resisted the offi- 
cer,, or inquired into his authority 
to make the arrest, or had he been 
summoned by the officer to assist, 
Texas Midland R. Co. v. Dean, (Tex. 
Civ. A.) 82 SW 524. 

36. Finfrock v. Northern Cent. R. 
Co., 58 Pa. Super. 52. 

37. Buman v. Michigan Cent. R. 
Co., 168 Mich. 651, 1834 NW 972, Ann 
Cas1913D 107. 

38. Kastner v. Long Island R. 
Co., 76 App. Div. 323, 78 NYS 469; 
Scibor v. Oregon-Washington R., etc., 
Co., 70 Or. 116, 140 P 629; Rucker 
v. Barker, 108 Tex. 280, 192 SW 
528; Southwestern Portland Cement 
Co. v. Reitzer,, (Tex. Civ. A.) 135 
SW 237. 

[a] Directions to arrest.—Where 
a special officer was also employed as 
watchman by the defendant com- 
pany and was directed to arrest any- 
one who claimed a certain box of 
tools alleged to have been stolen, it 
was held that the officer, in arrest- 
ing. a man who did claim the box, 
was acting in his capacity as watch- 
man for defendant, and rendered de- 
fendant liable. Southwestern Port- 
land Cement Co. -v. Reitzer, (Tex. 
Civ. A.) 135 SW 287. 

{b] Directions to stop dispute.— 
Where a special policeman employed 
by defendant to preserve order on 
show grounds was directed by de- 
fendant to stop or settle a dispute 
as to plaintiff's right to occupy a 
seat, and in doing so arrested plain- 
tiff, it was held that the directions 
warranted the finding that the officer 
made the arrest because thereof, and 
in his capacity as defendant’s em- 
ployee. Rucker v. Barker, 108 Tex. 


cial officer’s duties were to watch 
for people stealing coal and if he 
caught any to lock them up, it can- 
not be held as a matter of law that 
these instructions limited his action 
to the premises of the company, and 
that he was to refrain from arrest- 
ing them simply because they suc- 
ceeded in getting off the land of the 
company before he could apprehend 


them. Kastner v. Long Island R. 
pee t6. App; Div. _.323,°-73— NYS 
39. Chicago, etc., R. Co. v. Nel- 


son, 87 Ark, 524, 113 SW 44, 

40. Chicago, etc., R. Co. y. Nel- 
son, 87 Ark. 524, 113 SW 44, 

[a] Tlustration.—Passengers hav- 
ing repeatedly insisted on passing 
through depot gates on an invalid 
ticket, the gateman called a police- 
man to take charge of them; it was 
held that the carrier was not liable 
as it was not responsible for the 
arrest by a regular police officer, and 
its gateman had no authority to or- 
der an arrest. Chicago, ete., R. Co. 
MG) Nelson, 87 Ark. 524, 113 SW 

41. Jardine v. Cornell, 50 N. J. L. 
485, 14 A 590. 

42. Jardine vy. Cornell, 50 N. J. L. 
485, 14 A 590. 

{a] Tlustration—A passenger on 
a railroad train having wrongfully 
refused to pay his fare, the conduc- 
tor summoned police officers at a stax 
tion to eject him; the passenger 
forcibly resisted and thereupon the 
officers removed him from the train 
and took him to the police station; 
it was held that the act of removing 
him from the train to the police sta- 
tion was a continuous one, and that 
although in ejecting him they acted 
as special agents of the carrier, in 
arresting him for forcible resistance 


amounting to a breach of the peace, . 


they will be presumed to have acted 
in their public capacity. Jardine v. 


gt 50° Nee iss da. 286, eta 
43. Arrests by: 
Detectives and watchmen 


S employed 

by carrier see supra § 79. 

Special policemen employed by car- 
rier see supra § 80. 

_, Carrier’s liability for wrongs of 

its employees see Carriers § 1323 et 

seq. ‘ 
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-ment.*4 


44, Ark.—St. Louis, etc., 
Tukey, 119 Ark. 28, 175 SW 403, LRA 
1915E 320; Moore vy. Louisiana, etce., 
R. Co., 99 Ark. 233, 137 SW 826, 34 
LRANS 299. 

Fla.—Wright v. Georgia Southern, 
ete., R. Co., 66 Fla. 510, 63 S 909, 
LRA1916E 1134. , 

Ga.—Bright v. Georgia Cent. R. 
Co., 12 Ga. A. 364, 77 SE 372. 

-Kan.—Atchison, ete, R. Co. v. 
ney 55 Kan. 715, 41 P 952, 29 LRA 

5. 

La.—Schmidt v. New Orleans R. 


Co., 116 La. 311, 40 S 714, 7 LRANS 162. 


Md.—New York, etc., R. Co. v. 
Waldron, 116 Md. 441, 82 A 709, 39 
LRANS 502. 

Mo.—Grayson v. St. Louis Transit 
Co., 100 Mo. A. 60, 71 SW 730. 

N. J.—Elliott v. Philadelphia, ete., 
Merry (CO... 83 IN. du. 625,83. A, 899. 

N. Y.—McLeod v. New York, ete., 
aco, gin. ADD. Div,. 11655476; NYS 
347; Baumstein v. New York City 
R. .Co., 56 Misc. 498, 107 NYS 23. 

Tex.—Texas Midland R. Co. v. 
Dean, 98 Tex. 517, 85 SW 1135, 70 
LRA 943 [rev (Civ. A.) 82 SW 524]; 
Gulf, etc., R. Co. v. Conder, 23 Tex. 
Civ. A. 488, 58 SW 58; St. Louis 
Southwestern R. Co. vy. Franklin, 
(Civ. A.) 44 SW 701. 

“A carrier of passengers is an in- 
surer of the safety of the passenger 
against wilful assaults by, and in- 
tentional ill treatment from, its ser- 
vants and agents in charge of the 
train, as the auditor was . ad- 
mitted, to be. It is so responsible 
for such conduct upon the part of 
any servant, whether in charge of 
the train or not, the performance of 
whose duties relate to the comfort or 
safety of the passengers and furnish 
opportunity or require him to come 
in personal contact with them.” 
Moore v. Louisiana, ete., R. Co., 99 
Ark. 233, 137 SW 826, 34 LRANS 299. 

[a] Absolute liability against un- 
lawful arrest by carrier’s agents is 
imposed by the contract to transport 
the passenger safely, as_ distin- 
guished from the obligation to pro- 
tect him as far as practicable from 
violence committed by strangers and 
copassengers. McLeod v. New York, 
ete, KR, Co,, 72 App. Div. 116, 76. NYS 
347. 

45, Ark.—Mayfield v. St. Louis, 
ete., R.. Co., 97 Ark. 24, 133 SW 168, 
382 LRANS 525. 


Kan.—Whitman v. Atchison, etc., 


Rae Oo, so uKany 150, 116 P 2234, 34 
/LRANS 1029, AnnCas1912D 722; 
Atchison, etc., R. Co. v. Henry, 55 


Kan. 715, 41 P 952, 29 LRA 465. 

La.—Schmidt v. New Orleans R. 
Co., 116 La. 311, 40 S 714, 7 LRANS 162. 

Md.—Tolchester Beach Impr. Co. 
v. Scharnagl, 105 Md. 199, 65 A 916; 
Baltimore, etc., R. Co. v. Cain, 81 
Md. 87, 31 A 801, 28 LRA 688. 

N. Y.—Corbett v. Twenty-Third 
St. R. Co., 42 Hun 587; Hamel v. 
Brooklyn, etc., Ferry Co., 1 Silv. 
Sup. 584, 6 NYS 102 [aff 125 N. Y. 
707 mem, 26 NE _ 753]; Shea. v. 
Manhattan R. Co., 7 NYS 497 [aff 
8 NYS 332]. 

' Okl.—Chicago, ete., R. Co. v. Rad- 
ford, 36 Okl. 657, 129 P 834. 
Pa.—Finfrock v. Northern Cent. 


R. Co., 58 Pa. Super. 52; Mikelberg | 


Other cases have not stated that the labil- 
ity of the carrier for a wrongful arrest by its em- 
ployees is absolute, irrespective of the scope of his 
authority, but have gone no further than saying 
that it is well settled that when one in charge of 
a train or other transportation facilities, while en- 
gaged in protecting the business, property, or pas- 
sengers in his care, causes the detention of a pas- 
senger, the carrier is responsible.*® 
it has been held that he acts within the scope of 
his employment in causing the unlawful detention 
of a passenger on his train for participating in an 


R. Co. v.| v. Philadelphia Rapid Transit 


FALSE IMPRISONMENT 


For instance 


16 Pa. Dist. 906, 34 Pa.’ Co. 425. 

Tex.—Texas Midland R. Co. v. 
Dean, 98 Tex. 517, 85 SW 1135, 70 
LRA 943 [rev (Civ. A.) 82 SW 524]. 

W. Va.—Johnson v. Norfolk, ete., 
R. Co., 82 W. Va. 692, 97 SE 189, 6 
ALR 1469;-Gillingham vy. Ohio River 
R. Co., 35 W. Va. 588, 14 SH 2438, 29 
AmSR 827, 14 LRA 798. 

[a] Auditor of train, having gen- 
eral authority to collect fares, acts 
Within the scope of his authority in 
wrongfully causing the arrest of a 
passenger for refusal to pay fare ex- 
cept by a nontransferable ticket 
issued to another, and the earrier is 
liable. Chicago,.etc., R. Co. v. Rad- 
ford, 36 Okl. 657, 129 P'834. 

[b], Baggageman on duty at sta- 
tion acts within scope of his author- 
ity in causing arrest, on charge of 
trespassing, of one in fact lawfully 
at station. Finfrock v. Northern 
Cent. R. Co., 58 Pa. Super. 52. 

[ec] A conductor who causes a 
passenger to be arrested as an al- 
leged pickpocket renders the carrier 
liable, the arrested party being in 
fact innocent. Schmidt v. New Or- 
LEAN Cie OO. Olga yo he eas 71 
7 LRANS 162. 

[d] The baggage master was one 
of the employees selected by the 
carrier to render service to passen- 
gers about the station; in the station 
the passenger is as much entitled to 
protection as when aboard a convey- 
ance, and employees put there to be 
brought into contact with passengers 
are within the same principle as ap- 
plies to employees upon trains and 
vessels. Texas Midland R. Co. v. 
Dean, 98 Tex. 517, 85 SW 1135; 70 
LRA 943 [rev (Civ. A.) 82 SW 524]. 

[e] Conductor of street railway 
has implied authority to police his 
car, and to make an arrest, and when 
so acting the company is responsible; 
but he has no implied authority to 
prosecute a case after the arrest is 
made. Mikelberg v. Philadelphia 
Rapid Transit Co., 16 Pa. Dist. 906, 
34 Pa. Co. 425. 

{f] Station agent. — A railroad 
company is liable for the unlawful 
arrest of a passenger, directed by its 
station agent to effect the wrongful 
detention of the passenger’s baggage 
on the ground that it contained 
liquor. Johnson v. Norfolk, ete., R. 
Co., 82 W. Va. 692, 97 SE 189, 6 ALR 
1469. 

Carrier’s right to arrest or detain 
passenger see Carriers § 1198. 

46. Berry v. Carolina, ete., Co., 155 
N. C. 287, 71 SE 322. 

47. Boden vy. St. Louis Transit Co., 
108 Mo. A. 696, 84 SW 181; Dwyer 
v. St. Louis Transit Co., 108 Mo. 
A. 152, 83 SW 3808; Grayson v. St. 
Louis Transit Co., 100 Mo. A. 60, 
71 SW 730; Rown v. Christopher, etc., 
R. Co., 34 Hun (N. Y.) 471; Shea v. 
Manhattan R. Co. 7 NYS 497 [aff 
8 NYS 332]. 

4s. St. Louis, etc., R. Co. v. Tu- 
key, 119 Ark. 28, 175 SW 403, LRA 
1915E 320; Davis v. Chicago, etc., R. 
Co., 192 Mo. A. 419, 182 SW 826; 
Gillingham v. Ohio River R. Co., 35 
W. Va. 588, 14 SE 243, 29 AmSR 
827, 14 LRA 798. 

fa]. Brakeman causing unlawful 
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affray,*® or on the ground of disorderly conduct on 
the ear or premises,*? or intoxication,*® or for non- 
payment of fare,*® or for attempting to ride on an 
alleged invalid transfer ticket,5° or because he ten- 
ders a supposed counterfeit coin in payment of 
fare;°1 but there are decisions holding that the 
act of causing the arrest of a passenger on the 
charge of passing counterfeit money in payment 
of fare is beyond the scope of the implied author- 
ity of the carrier’s employees, so that the car- 
rier is not responsible.®? 
and arrest of a passenger are frequently regarded 


The assault, ejection, 


Co., ; arrest of a passenger on a train on 


the charge of intoxication renders 
carrier liable. St. Louis, etc, R, Co. 
v. Tukey, 119 Ark. 28, 175 SW 403, 
LRA1915E 320. : 

[b] Station agent procuring the 
arrest of a prospective passenger on 
the ground that he was intoxicated, 
when he in fact was not, renders 
the carrier liable. Davis v. Chicago, 
etc., «+R. Co.,, 192, Mo. A, 419, 182 
SW 826. 

49. Cal—Elser v. Southern Pac. 
Co., 7 Cal. A. 498, 94 P 852. 

Ill.— Chicago, ete., R. Co. v. Gwin, 
125 Ill. A. 456. 

Mass.—Moore vy. Fitchburg R. 
Corp., 4 Gray 465, 64 AmD 83. 

Mo.—Dwyer v. St. Louis Transit 
Co., 108 Mo. A. 152, 88 SW 303; Gray- 
son v. St. Louis Transit Co., 100 Mo. 
Ave 60; 0 Luise 730), 

Okl.—Chicago, ete., R. Co. v. Rad- 
ford, 36 Okl. 657, 129 P 834. 

Pa.—Mikelberg Vv. Philadelphia 
Rapid Transit Co., 16 Pa. Dist. 906, 
34 Pa, Co. 425. 

W. Va.—Comisky v. Norfolk, etc., 
R.Co..8 19 -W.. Va. 148; 90) SH 385, 
LRAi917D 220. 

Eng.—Moore y. Metropolitan R. 
Co., L. R. 8 Q. B. 36. But see Poul- 
ton. vy. "London, -etc.,’ dR..Co.,- as ae 
2 Q. B. 534 (where it was held that 
an action could not be maintained 
against the carrier where a passen- 
ger who had paid his fare was ar- 
rested for refusing to pay the 
charges for transporting a horse 
which such passenger was carrying 
home from a county fair, and which 
the carrier had advertised to trans- 
port free. The reason given for this 
decision was that even if such 
charges were due, the carrier itself 
could not have arrested the passen- 
ger, but could have only retained the 
horse to secure payment, and that, 
therefore, no liability was incurred 
when the agent of the carrier acted 
in a manner in which the carrier it- 
self was not authorized to act). But 


see Roe v. Birkenhead, ete., R. Co., 


7 Exch. 36, 155 Reprint 845 (holding 
that, where extra fare was demanded 
of a passenger by one who came to 
take tickets and on his refusal to 
pay, he was taken to the superinten- 
dent, who directed his arrest, the 
evidence did not show that the act 
was one which the carrier had legal 
authority to perform, and therefore 
the arrested party was bound to 
show authority from the carrier to 
make the arrest). 

50. Carmody v. St. Louis Transit 
Co., 122 Mo. A. 3838, 99 SW 495; 
Boden v. St. Louis Transit Co., 108 
Mo. A. 696, 84 SW 181; Jacobs v. 
Third Ave. R. Co., 71 App. Div. 199, 
75 NYS 679. 

{a] Road officer of a street rail- 
way, being a superior officer to a 
conductor in the management of a 
ear, acts within the scope of his au- 
thority in causing arrest of passen- 
ger who insisted on riding on alleged 
invalid transfer. Carmody v. St. 
Louis Transit Co., 122 Mo. A. 338, 
99 SW 495. 

51. West Chicago St. R. Co. v. 
Luleich, 85 Ill. A. 643; Galveston, 
etc., R. Co. v. Donahoe, 56 Tex. 162. 

52. Lafitte v. New Orleans, etc.. 
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as a series of acts constituting one continued tort,>% 
but there are decisions. holding that after ejecting 
a passenger the subsequent act of causing his arrest 
is beyond the scope of the employee’s authority.5+ 
If, however, the agent is acting entirely beyond the 
scope of his authority and purely to effect a purpose 
in which the carrier has no interest, his act does 
not impose liability on the earrier.®® 

(b) Employees Net in Charge of Trans- 
In the case of employees not intrusted 
by the carrier with duties with respect to the execu- 
tion of the contract of transportation or who do not 
have the duty of protecting the passenger, the rule 
of strict liability is relaxed; and the earrier is not 
liable unless the detention is caused by the em- 
ployee while acting within the scope of his em- 
In such ease if the employee acts to 


[§ 83] 
portation. 


ployment.°® 


R. Co., 43 La. Ann. 34, 8 S 701, 12 
LRA 3387; Central R. Co. v. Brewer, 
78 Md. 394, 28 A 615, 27 LRA 63. 

[a] Superintendent of street rail- 
way does not act within scope of his 
author‘ty in causing arrest of a per- 
son who had previously deposited 
counterfeit coin in payment of fare, 
although he may have authority to 
manage the carrier’s affairs in run- 
ning its cars, and protecting its prop- 
erty; such authority does not sug- 
gest that he was empowered to 
invoke the criminal law in behalf 
of his company unless he had ex- 
press precedent authority. Central 
R. Co. v. Brewer, 78 Md. 394, 28 A 
615, 27 LRA 68. 

[b] In England it has been held 
(1) that, where a conductor caused 
arrest for giving counterfeit money 
in payment of fare, the company was 
not liable as there was nothing to 
show any authority from the com- 
pany to arrest passengers for pass- 
ing counterfeit coin, and the arrest 
could not be said to have been caused 
to recover any property of the com- 
pany. To admit that causing the 
arrest to make an example out of the 
arrested party and so indirectly to 
protect the company’s property af- 
forded any evidence of implied au- 
thority to cause arrest would be to 
zo beyond the principle laid down. 
Knight v. Metropolitan Tramways 
Connon la. ts Rep: ~Ne Se, 2257.0 (2) 
The Tramways Act of 1870 authoriz- 
ing arrest for attempting to avoid 
payment of fare does not authorize 
arrest on charge of passing counter- 
feit money and an arrest on the lat- 
ter ground is beyond the scope of a 
conductor’s employment, and carrier 
cannot be held responsible. Charles- 
ton v. London Tramways gCo., 4 TT. 
L. R. 629. Contra Furlong! v. South 
Meroe Tramways Co., 1 Cab. & E. 

53. Little Rock, etce., Co. v. Dob- 
bins, 78 Ark: 553, 95 SW 788; Dwyer 
Ve wt. louis’ Transit’ Co., 108 Mo. 
A. 152, 83 SW 303; Grayson v. St. 
Louis Transit Co., 100 Mo. A. 60, 71 
SW 730; Jacobs v. Third Ave. R. 
Co., 71 App. Div. 199, 75 NYS 679; 
Rown v. Christopher, etc., R. Co., 34 
Hun (N. Y.) 471; Berry v. Carolina, 
ae EV OO. LOD IN.) Ce 2287 eT OR) 

54. Lezinsky v. Metropolitan St. 
R. Co., 88 Fed. 437, 31 CCA 573: Dick- 
inson v. Muse, (Ark.) 204 SW 609; 
Mitte wRock, Tract. ete. Co. 
Walker, 65 Ark. 144, 45 SW 57, 40 
LRA 473. See also infra § 86. 

55. Mayfield v. St. Louis, ete, R. 
Con ot Ark. 24-133 Sw 168, “32 
LRANS 525; Patterson v. Maysville, 
etc., R. Co., 78 SW 870, 25 KyL 1750; 
Ware v. Barataria, etc., Canal Co., 
Por a. 169s 35° Amp 189° 

[a] Starting prosecution for crime. 
—Although the carrier’s conductor 
started a prosecution for rape by fil- 
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ing an affidavit, and the party ac- 
cused was arrested by police officers 
while on the conductor’s train, the 
carrier is not liable, as starting the 
prosecution was beyond the scope of 
the conductor’s employment, and the 
conductor need not interfere with an 
arrest by police officers on his train. 
Patterson v. Maysville, etc. R. Co., 
78 SW 870, 25 KyL 1750. 

[b] Aiging in apprehending an 
eloping couple.—To aid a friend in 
apprehending his eloping daughter, a 
Station agent at one station tele- 
graphed to a station agent at an- 
other station to arrest the couple for 
larceny from the carrier’s safe, and 
thus caused an arrest. It was held 
that the carrier was not liable as the 
station agent in sending the tele- 
gram was acting solely for the bene- 
fit of his friend and had stepped 
aside from the carrier’s business and 
was acting solely for his own pur- 


poses. Mayfield v. St. Louis, ete., R. 
Co., 97 Ark, 24,°133 SW 168, 32 
LRANS 525. 

56. Dickinson v. Muse, (Ark.) 204 


SW 609; Mulligan v. New York, etc., 
R. Co., 129 N. Y. 506, 29 NE 952, 26 
cig 539, 14 LRA 791 [rev 14 NYS 
456]. 

Ticket agent does not have 
implied authority to cause arrest of 
persons seeking passage upon its 
trains, and carrier is not responsi- 
ble for arrest caused by him. Dick- 
inson v. Muse, (Ark.) 204 SW 609. 

57._ Palmeri y. Manhattan R. Co., 
133 N. Y. 261, 30 NE 1001, 28 AmSR 
632, 16 LRA 136. 

[a] Ticket agent of elevated rail- 
road acts within the scope of his 
authority in following a passenger, 
accusing him of having given a 
counterfeit coin in payment of his 
fare, and detaining him. Palmeri vy. 
Manhattan R. Co., 133 N. Y. 261, 30 
NE 1001, 28 AmSR 632, 16 LRA 136. 

58. _Ark.—Mayfield v.. St. Louis, 
etc., R. Co., 97 Ark. 24, 183 SW 168, 
32 LRANS 525. ; 

Mo.—Sacks v: St. Louis, ete. R. 
Co., 192 SW 418. 

N. Y.—Mulligan v. New York, etc., 
R._ Co., 129 N.Y, 506,29 INE 952; 
26 AmSR 539, 14-LRA 791. 

N. C.—Daniel v. Atlantic Coast 
Line R. Co., 136 N. C. 517, 48 SH 
816, 67 LRA 455, 1 AnnCas 718. 

Eng.—Allen v. London, ete., R. Co., 
LL. R. 6.Q: B. 65. 

[a] Railroad ticket agent: (1) Is 
not acting in line of his duty but to 
vindicate justice, where after being 
advised by police to look out ter cer- 
tain men passing counterfeit bills, 
he suspects certain men presenting 
a bill which he supposed to be coun- 
terfeit in payment of their fare and, 
after giving proper change, notifies 
the police and causes their arrest. 
Mulligan v. New York, ete, R. Co., 
129 N. Y. 506, 29 NE 952, 26 AmSR 
539, 14 LRA 791. (2) Does not act 


ae 
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protect the business or property of the carrier, the 
detention is within the scope of his employment and 
the carrier is liable,®>* whereas if the offense is 
past and the arrest merely to vindicate justice, the 
employee is not acting within the scope of his em- 
ployment and the carrier is not liable.5’ 
ment to be considered is whether the carrier had any 
interest in the matter.5® 
(c) By Strangers or Police Officers. 
carrier may be liable for an illegal arrest of a pas- 
senger made by others which its agents in the exer- 
cise of due diligence under the circumstances could 
have prevented,°° but no obligation rests on the 
carrier or upon its servants in charge of the trans- 
_portation facilities to prevent an arrest by an of- 
ficer duly empowered to make such arrest.¢2 
ity has, however, been imposed where the carrier’s 


An ele- 


A 


Liabil- 


within the scope of his authority in 


causing the arrest of a man who had - 


passed a supposed counterfeit bill in 
payment of his fare, after the busi- 
ness had been fully accomplished. 
Sacks v. St. Louis, etc., R. Co., (Mo.) 
192 SW 418. (3) Is not acting within 
the scope of his authority in causing 
the arrest of a man whom he sus- 
pected of having attempted to rob the 
money till under his charge after 
the attempt had ceased. Allen v. 
London. te, Ren ©O. lenin 6 Q. B. 
65, 69 (in this case, the court, with- 
out deciding, stated that it would be 
inclined to think that’ a man in 
charge of a money till would be act- 
ing within the scope of his authority 
if he caused the arrest of a person 
attempting to rob it and he could not 
prevent the theft except by arresting 
him or if he had reason to believe 
that money had actually been stolen, 
an@ he could get it back by arresting 
the suspect. The court said: “There 
is a marked distinction between an 
act done for the purpose of protect- 
ing the property by preventing a 
felony or of recovering it back, and 
an act done for the purpose of pun- 
ishing the offender for that which 
has already been done. There is no 
implied authority in a person having 
the custody of property to take such 
steps as he thinks fit to punish a per- 
son who he supposes has: done some- 
thing with reference to the property 
which he has not done. The act of 
punishing the offender is not any- 
thing done with reference to the 
property, it is done merely for the 
purpose of vindicating justice”). 

59. Hyatt v. New York Cent., etc., 
Feaaras 162 App. Div. 367, 147 NYS 


810. 

[a] Tllustration. — Where ticket 
agent at one _ station telegraphed 
towerman at another to arrest a pas- 
Senger because ‘the had taken $20 
from him” without proof that either 
ticket agent or towerman had au- 
thority to cause arrest, or that the 
money stolen was owned by the car- 
rier, the complaint should have 
been dismissed. Hyatt v. New York 
Cent.,..ete;; R. Co.) 62 App. Diy. 367, 
147 NYS 810. 

60. Mayfield v. St. Louis R. Co., 
97 Ark. 24, 1388 SW 168, 32 LRANS 
525; Mcleod v. New York, CLChert. 
Co., 72 App. Div. 116, 76 NYS 347; 
Duggan v. Baltimore, ete. R, 


Co., 
159 Pa. 248, 28 A 182, 186, 39 AmSR. 


672. 


{a] Presence without effort to 
protect a passenger who was being 
illegally arrested renders the carrier 
liable. Duggan v. Baltimore, ete., R. 
Co., 159 Pa, 248, 28 A 182, 186, 39 
AmSR 672. 


61. Ark.—Mayfield v. St. Louis R. 
Con Oh Ark... 24) MP ys9. Sia, 168, 32 
LRANS 525. ' 


Ga.—Brunswick, etc, R, Coagseve 
Ponder, 117 Ga. 63, 48 SE 430, 97 


oS] 
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employee acting within the scope of his employ- 
ment assists an officer in making an arrest in an 


unlawful manner.®? 


[§ 85] (2) 


ble.® 


[§ 86] (3) Arrest of Persons Not Having Status 
as Passengers. Although the relationship of car- 
rier and passenger is not established, the carrier 
is responsible where it is established that a wrong- 


AmSR 152, 60 LRA 713; Bright v. 
Georgia Cent. R. Co., 12 Ga. A. 364, 
WT SE 372. 

Kky.—Patterson vy. Maysville, etc., 
R. Co., 78 SW 870, 25 KyL 1750. 

N. C.—Owens v. Wilmington, etc., 
Hap O..,126, IN. C...139,.35 SE 259, 78 
AmSR 642. . 

Pa.—Duggan v:. Baltimore, etc., R. 
€o., 159 Pa. 248, 28 A 182, 186,, 39 
AmSR 672. 

Tex.—Texas Midland R. Co. v. 
Dean, 98 Tex. 517, 85 SW 1135, 7 
LRA. 943. 

62. Norfolk, etc., R. Co. v. Perdue, 
117 Va. 111, 83 SE 1058. 

[a] Warrant not produced.—The 
carrier is liable where the conduc- 
tor on a train assisted an officer 
whose official position was unknown 
to the passenger and who unlawfully 
failed to exhibit his warrant on de- 
mand. Hodge v. Piedmont, etc., R. 
Co., 109 S. C. 62, 95 SE 138. 

63. Decker vy. Lackawanna, etc., R. 
Co., 39 Pa. Super... 225; Texas, etc., 
RoenOoryve-earker,: 29. Tex. Civ.) A: 
264, 68 SW 831. 

fa] Station master wrongfully 
causing the arrest of two men who, 
after completing trip, entered a box 
ear to avoid rain and fell asleep, on 
the ground that they were vagrants, 
acts within the scope of his author- 
ity, and renders the carrier liable. 
Texas; etc., R. Co. v. Parker, 29 Tex. 
Civ. A. 264, 68 SW 831. 

64. U. S—Lezinsky v. Metropoli- 
ton St. R. Co., 88 Fed. 487, 31 CCA 
573. 

7 Pe ia a v. Muse, 204 SW 


Fla.—Wright v. Georgia Southern, 
etc., R. Co. 66 Fla. 510, 63 S 909, 
LRA1916E 1134. 

N. Y.—McKay vy. Hudson River 
Line, 56 App. Div. 201, 67 NYS 651; 
Corwin v. Long Island R. Co., 2 NY 
City Ct 106... 


Wash. — Cunningham v. Seattle 
Electric R., ete. Co., 3 Wash. 471, 
28 P 745. 


[a]: Conductor’s acts after eject- 
ment.—(1) A conductor is not acting 
within the scope of his employment 
if, after ejecting a passenger, he 
causes his arrest on the station plat- 
form after the passenger had given 
up all hope of getting on the car, 
because what the conductor then does 
is not sufficiently connected with the 
ejection to hold that the procure- 
ment of the arrest was a_ part 
thereof. Dickinson v. Muse, (Ark.) 
204 SW 609. (2) Conductor of a 
street railway is acting beyond the 
scope of his authority in leaving his 
ear, following a former passenger 
whom he had ejected for failure to 
pay fare and causing his arrest on a 
charge of disorderly conduct. Lezin- 
sky v. Metropolitan St. R. Co., 88 
Fed. 437, 31 CCA 573. To same ef- 
fect Wright v. Georgia Southern, 
ete, R. Co., 66 Fla. 510, 63 S 909, 
LRA1916E 1134. (3) Where a pas- 
senger was ejected from a street car 
for disorderly conduct and as he 
Was put off the conductor told a po- 
lice officer standing there that the 


Arrest after Status as Passenger 
Has Ceased. Although the relation of carrier and 
passenger has terminated, the carrier is responsible 
for a detention caused by an employee while acting 
within the scope of his authority.** But if the act 
of causing the detention is beyond the scope of the 
employee’s authority, the carrier is not responsi- 


FALSE IMPRISONMENT 


passenger had been disorderly and 
the police officer thereupon arrested 
him, it was held that even if it could 
be said that the conductor procured 
the arrest, it was not within the 
scope of his employment to do so, 
and the carrier was not liable. Cun- 
hningham vy. Seattle Electric R., etc., 
Co. so. Wash. (471,28 IPT 45., 

{b] Passenger had left boat and 
was out on street when accosted by 
the purser of boat and forced to re- 
turn to waiting room to prove that 
the satchel she carried belonged to 
her. It was held that the relation 
of carrier and passenger had ceased 
to exist, and the boat company was 
not liable for the purser’s act. Mc- 
Kay v. Hudson River Line, 56 App. 
Div. 201, 67 NYS 651. 

[c] A gateman causing arrest of 
passenger after he had _ passed 
through gates without depositing his 
ticket was acting beyond the scope 
of his authority, as the relation be- 
tween carrier and passenger had ter- 
minated, and the carrier is not 
liable without proof of express au- 
thority. Corwin v. Long Island R. 
Co., 2 NYCityCt 106. 

65. Ollet v. Pittsburg, etc., R. Co., 
201 Pa. 361, 50 A 1011; Kansas City, 
CLG: ata COs Vie Walsh, i(Tex. : Civ. 
A.) 148 SW 347; Johnston v. Chicago, 
ete., R. Co., 130 Wis. 492, 110 NW 424. 

[a] General agent of a railroad, 
having authority to look after the 
safety and protection of passenger 
cars and investigate damage to them 
and who was in the habit of inves- 
tigating, either by himself or 
through subordinates, acts within 
the scope of his authority, in caus- 
ing an investigation and arrest to be 
made through a watchman whom he 
instructed to investigate and report 
in reference to boys throwing sticks 
at passenger cars. Johnston v. Chi- 
cago, etc. R. Co., 180 Wis. 492, 110 
NW 424. 

{b] Conductor arresting trespase- 
ser.— Where a boy was stealing a 
ride on a train and the conductor 
caused him to be locked up in a 
water closet and carried beyond his 
home, it was the conductor’s duty to 
put the boy off in a proper manner, 
but the act of locking him up was 
wrongful and unnecessary force and 
was within the scope of the conduc- 
tor’s authority, and the carrier was 
liable. Kansas City, ete., R. Co. v. 
Walsh, (Tex. Civ. A.) 148 SW _ 347. 

[c] Train crew.—A boy having 
been injured while endeavoring to 
climb upon a freight train was taken 
in charge by the crew of the train 
and carried to the residence of the 
company’s physician and later trans- 
ferred to a hospital. It was held 
that these acts of the employees of 
the carrier were not within the scope 
of their employment, which was 
that of a crew of a freight train, 
and that the carrier could not be 
held liable. Ollet v. Pittsburg, etc., 
R. Co., 201 Pa. 361, 50 A 1011. 

[d] First officer represents the 
steamship company in causing the 
arrest of a sailor on shipboard for 
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ful arrest was caused by an employee while acting 
within the scope of his authority,®® and the cases 
frequently apply as a test; the general rule that if 
the detention is caused to protect the business or 
property of the carrier the act is within the scope 
of the employee’s authority and the carrier is 
liable,®® whereas if the arrest is caused for a past 
offense or to vindicate justice the act is not within 
the scope of the employee’s authority, and the car- 
rier is not responsible.®? 

[§ 87] (4) Express Authority. If the carrier’s 
express instructions to its employees are such that 
they can be interpreted to authorize them to cause 
arrests, it is of course responsible for arrests fall- 
ing within the authority conferred.® 


alleged disorderly conduct, where the 
evidence raises a strong presump- 
tion that he was in charge of the 
ship at the time, and it does not ap- 
pear that the master was present at 
any part of such time. Ford v. 
Oceanic SS. Co., 3 Hawaii Fed. 239. 
66. Childers v. Southern Pac. Co., 
20 N. M. 366, 149 P 307; Finfrock v. 


-Northern Cent. R. Co., 58 Pa. Super. 


52; Gulf, etc., R. Co. v. Besser, (Tex. 
Civ. A.) 200 SW 268; Johnston v. 


Chicago, etc, R. Co., 130 Wis. 492, 
110 NW 424. 
[a] Baggageman causing arrest 


of one lawfully at the station on the 
charge of trespassing acted within 
the scope of his authority implied 
from his employment to guard the 
carrier’s property at the station from 
trespassers, and the carrier may be 
held liable. Finfrock v. Northern 
Cent. R. Co., 58 Pa. Super. 52. 

[b] Conductor, who believing that 
boys were about to stone the car, 
stopped his train and caused their 
arrest, acted within the scope of his 
employment, and the carrier is liable. 
Gulf; etc., “R. Col'v.” Besser,” . Clex; 
Civ. A.) 200 SW 263. 

67. St. Louis, etc., R. Co. v. Sims, 
106 Ark. 109, 152 SW 985, 44 LRANS 
1156; Porter v. Chicago, etc., R. Co., 
41 Iowa 358; Edwards v. London, etc., 
Ne OOne dur shes DO eka a vol, 

[a] Conductor arresting murder 
suspect.—A conductor has no implied 
authority to cause arrest of one 
whom he suspects of having com- 
mitted a murder .and placed the body 
on the track, after the train had 
passed over the body and all danger 
of derailment had passed. St. Louis, 
etc., R. Co. v. Sims, 106 Ark. 109, 152 
SW 985, 44 LRANS 1156. 

{b] rain hands in arresting and 
detaining a person suspected of 
placing obstructions upon the track 
do not act within the scope of their 
authority and do not render the car- 
rier liable, the arrest being made 
after the train had passed safely 


over the obstructions. Porter. v. 
Chicago, etc. R. Co., 41 Iowa 358. 
[ec] A foreman porter who, in the 


absence of the station master is in 
charge of a station, causes arrest 
of one of the company’s servants, 
whom ke suspects to be stealing the 
company’s property, is not acting in 
the ordinary course of carrier’s busi- 
ness, nor for its benefit, but for the 
benefit of public justice and the car- 
rier is not responsible. Edwards v. 
London, etc, KR. Co, LR: 5 CyPjA4o. 

68. Whitman v. Atchison, ete., R. 
Col 85s Kan. 150). 116) Pe 23S ot 
LRANE 1029, AnnCas1912D 722; Gal- 


veston, etc., R. Co. v. Donahoe, 5f 
Tex. 162. d 
[a] Instructions regarding acci- 


dents.—Carrier is liable for the act 
of its conductor when its instruc- 
tions are that he shall have injured 
person fill out a blank, and he falsely 
represents to an injured person that 
the law requires him to remain and 
sign a statement. Whitman vy. Atchi- 
son, ete. R. Co., 85 Kan. 150, 116 P 
234, 34 LRANS 1029. 
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[§ 88] Ratification.® 


(5) 
impose liability.’° 

[§ 89] (6) 
Also Special Police Officers. 


by the state.7? 
[§ 90] g. Partners.7? 


69. Ratification generally see 
Supra § 76. 

70. Lezinsky v. Metropolitan St. 
mapCo., oo Bed, 437) 31. CCA wb73° 


Eastern Counties R. Co. v. Broom, 
6 Exch. 314, 155 Reprint 562; Knight 
v. North Metropolitan Tramways Co., 
Teele. Rep. Ne S22 27 

[a] Essentials of ratification.—In 
order that there may be a valid 
ratification there must be both a 
knowledge of the fact to be ratified 
and an intention to ratify it. Ha- 
wards v. London, etc., R. Co., L. R. 
Dy Ome. Fad: 

{b] Agent’s appearance. — Lezin- 
sky v. Metropolitan St. R. Co., 88 
Fed. 487, 31 CCA 573. 

{c] Attorney’s appearance, — An 
act originally intended to be done 
for the use or for the benefit of the 
principal may be subsequently rati- 
fied by it, but the mere appearance 
of the company’s attorney in sup- 
port of the charge for which the 
arrest was made is not evidence of 
ratification where it is not shown 
that the.fact that the company’s em- 
ployee caused the arrest on the 
charge was known to the company 
or its attorney. Hastern Counties R. 
Co. v. Broom, 6 Exch. 314, 155 Re- 
print 562. 

{d] Correspondence from the sec- 
retary of the carrier relative to a 
compromise of an alleged wrongful 
arrest held not to lead to the infer- 
ence that the arrest by the carrier’s 
agent was to be binding on it, and 
not to. imply a ratification. Roe v. 
Birkenhead, etc., R. Co., 7 Exch, 36, 
155 Reprint 845. 

[e] Inspector’s presence.— Where 
a railroad conductor caused arrest 
of passenger, the presence of com- 
pany’s inspector at police court 
without taking part in proceeding 
does not constitute a ratification by 
him of the proceedings, but even if 
it does there is no evidence that his 
presence was by authority of any 
one having authority to ratify the 
prosecution. Knight v. North Metro- 
politan Tramways Co., 78 L. T. Rep. 
NGS LEKE 

71. Horgan v. Boston El, R. Co., 
208 Mass. 287, 94 NE 386; Illinois 
Cent. R. Co. v. King, 69 Miss. 852, 13 
S 824; Spain v. Oregon-Washington 
el C se OO., 18 .Or, 855, 1538 P 470, 
AnnCas1917E 1104; Gillingham vy. 
Ohio River R. Co., 35 W. Va. 588, 
ae SE 243, 29 AmSR 827, 14 LRA 
798. 

[a] Depot agent arresting man 
who entered ladies’ toilet acted as 
agent for carrier rather than in dis- 
charge of duty under statute provid- 
ing that station agents shall be con- 
servators of the peace, and accord- 
ingly the carrier is liable. Tllinois 
Cent. R. Co. y. King, 69 Miss. 852, 13 
S 824, ' 

[b] Intoxication.—Defendant raii- 
road, whose conductor arrested plain- 


Ratification of an 
employee’s act in causing an unlawful arrest will 


Arrests by Employees Who Are 
Where statutory pro- 
visions provide that conductors in charge of trains 
or others in charge of transportation facilities shall 
have all the powers of peace officers or conservators 
of the peace, nevertheless if the arrest is made or 
caused within the scope of their authority as em- 
ployees of the carrier, liability is imposed." 
the carrier is not responsible if the arrest or deten- 
tion is not made to protect the company’s property, 
business, or passengers, but to fulfill a duty imposed 


The liability of a part- 
nership or of the partners therein for an illegal ar- 
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[$§ 88-91 


rest or detention made or caused by one of the 
partners depends on the doctrine of principal and 


agent;’* and the general rule is that, although a 


ness,76 


But 


willful tort of one partner is not to be imputed to 
the firm,’® nevertheless liability may be imposed if 
the tort is within the scope of the partnership busi- 
One of several partners does not, merely 
because of the partnership relation, haye authority 
to direct or make an unlawful arrest so as to bind 
the firm,’7 or other partners,’78 who are not con- 
nected with the detention,”® or shown to have re- 
ceived any benefit therefrom,®° or to have afterward 
ratified it.8* But if all the partners join in making 
or causing an unlawful arrest or detention they. 


may all be held responsible ;*? and the partnership 


tiff on the pretext that he was drunk 
on the train, could not escape lia- 
bility on ground that in so doing the 
conductor ceased to be its servant, 
under statutory provisions making 
intoxication on train a crime, and 
granting to conductors on trains the 
powers of a sheriff. Spain v. Oregon- 
Washington R., ete, Co., 78 Or. 355, 
153 P 470, AnnCas1917H 1104. Bur 
see infra note 72. 

Carrier’s liability for acts of em- 
ployees who are also police officers 
see Carriers § 1329. 

72. St. Louis, ete, R. Co. v. Hud- 
son, 95 Ark. 506, 1309 SW 534; Cord- 
ner v. Boston, etc., "R. Co., 72 N. H. 
413, 57 A 234; Houston v. Minneapo- 


NG eete Ete COnmID UNG Ds ago meld 
NW 994, 46 LRANS 589, AnnCas 
TITHC 529. 

[a] Drinking on train. — (1) 


Where shortly after reaching a sta- 
tion a conductor, who was by state 
law invested with powers of police 
officer, arrested former passengers 
on charge of drinking intoxicating 
liquor on a train in violation of stat- 
utory provisions, the conductor was 
held to be acting for the state and 
not for the carrier, so that the car- 
rier was not liable. Houston v. Min- 
neapolis, etce., R. Co., 25 N. D. 469, 141 
NW 994, 46 LRANS 589, AnnCas 
1915C 529. (2) Under statutory pro- 
visions authorizing conductors to act 
as peace officers for the purpose of 
arresting persons found to be intoxi- 
cated on trains, the carrier is not 
liable for an arrest when the person 
arrested was sober, if the conduc- 
tor, exercising ordinary care, hon- 
estly believed that the party arrested 
was drunk. St. Louis, etc. R. Co. 
v. Hudson, 95 Ark. 506, 130 SW 534. 

[b] Lareceny.—Where a _ conduc- 
tor, who was also a special officer 
for the carrier, suspected a person 
of having stolen some money which 
he was turning in to the carrier, but 
the loss of which fell upon him, and 
later in the day while off duty ar- 
rested such person, it was held that 
the carrier was not liable. Cordner 
v. Boston, etc., R. Co., 72° N. EH: 418, 
57 A 234. 

73. Liability of partnership or 
partners for wrongful acts of part- 
ners generally see Partnership [30 
Cyc 5238). 

74. Martin v. Simkins, 116 Ga. 254, 
42 SE 483; Rosenkrans vy. Barker, 115 
Til. 331, 3 NE 93, 56 AmR 169. 

75. Rosenkrans y. Barker, 115 Ill, 
331, 3 NE 93, 56 AmR 169. 

76. Martin v. Simkins, 116 Ga. 254, 
42 SE 488. 

77. Bernheimer v. Becker, 102 Mad. 
250, 62 A 526, 111 AmSR 356, 3 
LRANS 221; Kirk v. Garrett, 84 Md. 
383, 409, 35 A 1089. 

“One of several partners cannot 
drag the firm or his copartners into 
a,trespass by giving authority for 
the doing of an unlawful act in the 


may also be held responsible.8% 
[§ 91] h,. Private Corporations and Their Em- 


name of the firm of which he is a 
member; for one partner has no 
power to bind the partnership to the 
commission of a wrongful act with- 
out the previous consent or subse- 
quent concurrence of all the part- 
ners.” Kirk v. Garrett, 84 Md. 383, 
409, 35 A 1089, 

[a] Arrest for shoplifting, — 
Where it does not appear that the 
firm conferred express authority on 
its employee to make the arrest, and 
where one of the partners was not 
present’ at, and did not subsequently 
ratify, an illegal arrest in which the 
other partner participated; and where 
the state courts have decided that 
an employee of an ordinary busi- 
ness does not have implied authority 
to cause an arrest of an alleged shop- 
lifter, and a partner of an ordinary 
mercantile business does not have 
implied authority to bind his co- 
partner under such circumstances, 
the partner who participated does 
not thereby impose liability on the 
firm or the other partners by so do- 
ing. Bernheimer v. Becker, 102 Md. 
250, 62 A 526, 111 AmSR 356, 3 
LRANS 221. 

[b] In Georgia a statute provid- 
ing that partners are not responsi- 
ble for torts committed by the other 
partners exempts the partnership 
also from liability. Martin v. Sim- 
kins, 116 Ga. 254, 42 SH 483. 

78. Rosenkrans v. Barker, 115 Tl. 
331, 3 NE 93, 56 AmR 169: Kirk v. 
Garrett, 84 Md. 388, 35 A 1089. 

79. Kirk v. Garrett, 84 Mad. 383, 
385 A 1089, 

[a] Application of rule.—Where 
in a suit for false imprisonment 
against two partners, the evidence 
wholly failed to connect the senior 
partner with the imprisonment, such 
Senior partner, not being liable from 
the mere partnership relation, the 
case should have been dismissed as 
to him. Kirk v. Garrett, 84 Md. 383, 
35 A 1089. 

80. Rosenkrans v. Barker, 115 Ill. 
331, 3 NE 93, 56 AmR 169. 

81. Kirk vy. Garrett, 84 Ma. 383, 
85 A 1089. 

82. Page v. Citizens’ Banking Co., 
111 Ga. 73, 36 SE 418, 78 AmSR 144, 
51 LRA 463; Kirk v. Garrett, 84 Md. 
383, 35 A 1089 (stating that liabil- 
ity arises not because they are part- 
ners but because of their personal 
misconduct). 


83. Page v. Citizens’ Banking Coe 


111 Ga. 73, 36 SE 418, 78 AmSR 144, 
51 LRA 4638. 


{a] Tlustration—Goods belonging 
to plaintiff had been levied on by the 


Sheriff in the interest of the defend- — 


ant banking copartnership and plain- 
tiff was placed under arrest charged 
with having stolen and Secreted the 
goods, An action against the part- 
nership as such was held to be main- 
tainable on the ground that all the 


members of the partnership author- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note niimber 
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ployees.** _An action for false imprisonment may 
be maintained against a private corporation for an 
illegal arrest made or caused by its employees in 
the same manner as against a natural person.8*> The 
action has also been permitted against a charitable 
corporation.®® Liability is incurred by the corpora- 
tion if the wrongful arrest was made or caused by 
its employee acting within the general scope of his 
employment even if the injury was willfully and 
maliciously inflicted,87 or although the particular 
act was not previously authorized,’* or subsequently 
ratified.*® It is not necessary that the agent’s au- 
thority be under seal.°° The doctrine of ultra vires 
according to the generally accepted rule has no 
application to terts committed by corporations,®! and 
liability is incurred, although the act is beyond the 
object of the corporation’s creation;®2 but, on the 
other hand, certain English and Canadian cases in- 
dicate that if the arrest is made by an employee 
for a cause for which the company has no power 
to arrest, the company can give its employee no 
power and cannot be held liable for an arrest for 
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between client and attorney is that of principal and 
agent, and the client is accordingly bound by the 
acts of his attorney within the scope of his author- 
ity.°° Liability is of course imposed where the 
client instigates, advises, or directs the attorney to 
cause an unlawful detention.°* Where, however, the 
arrest 1s not made with the direct authority of the 
client, some cases have been decided on the theory 
that the scope of the attorney’s authority is very 
broad and that he is invested with a liberal dis- 
cretion and most ample power in everything per- 
taining to the matter in his hands;%7 these cases 
indicate that the act of the attorney in arresting 
or causing the arrest of the party against whom 
the client has a claim is within the scope of the 
attorney’s authority and if wrongful renders the 
client responsible.®® Other cases, however, proceed 
on a narrower view of the scope of the attorney’s 
authority, and hold that, where a client merely gives 
a claim to his attorney, the arrest of the debtor 
is not within the scope of his authority and the 
client is not responsible for a wrongful detention 


such a cause. 
Ee aie 


ized the arrest. Page v. Citizens’ 
Banking Co., 111 Ga. 73, 36 SE 418, 
78 AmSR 144, 51 LRA 463. 

84. Liability of private corpora- 
tions for torts of their employees 
Net see Corporations §§ 2829- 


85. U. S.—Western Union Tel. Co. 
v. Thompson, 144 Fed. 578, 75 CCA 
334; Lezinsky v. Metropolitan St. R. 
Co., 8&8 Fed. 4387, 31 CCA 573. 

Ala.—Owsley v. Montgomery, 
Re Co:,. 37 Ala. 560. 

Cal.—Concoff v. Hippodrome Thea- 
Ler.Co,,. 180: Cal: -626, 182° P2738. 

D. C.—United Cigar Stores Co. v. 
Young, 36 App. 390; Wells v. Wash- 
ington Market Co., 19 D. C. 385. 

Ind.—Pennsylvania Co. v. Weddle, 
100 Ind. 138. 


etc., 


Kan.—Wheeler, etc., Mfg. Co. v. 
Boyce, 36 Kan. 350, 13 P 609, 59 
AmR 571. 

Ky.—Louisville, ete, R. Co. v. 


Owens, 164 Ky. 557, 175 SW 1089. 

La.—Ware v. Barataria, etc., Canal 
Co,, 15: Lia. 169, 35 AmD 189. 

Md.—Carter v. Howe Mach. Co., 51 
Md. 290, 34 AmR 3811. 

Mass.—Moore v. Fitchburg R. 
Corp., 4 Gray 465, 64 AmD 83. 

Mich.—Wachsmuth v. Merchants’ 
Nat. Bank, 96 Mich. 426, 56 NW 9, 21 
LRA 278. 

Mo.—Woodward v. St. Louis, etc., 
R. Co., 85 Mo. 142; Wehmeyer v. 
ree ne 150 Mo. A. 197, 130 SW 
#81. 
Oh.—Nichols v. Lake Shore, etc., 
R. Co., 4 Oh. Dec. (Reprint) 306, 
i ClevLRep 268. 

*TIt is a well-established principle 
of jurisprudence, that corporations 
may be held liable for torts involv- 
ing a wrong intention such as false 
imprisonment, and exemplary dam- 
ages may be recovered against them 
for the wrongful acts of their ser- 
vants and agents done in the course 
of their employment, in all cases and 
to the same extent that natural per- 
sons committing like wrongs would 
be held liable. In such cases the 
malice and fraud of the authorized 
agents are imputable to the corpora- 
tions for which they acted.” Wheeler, 
etc., Mfg. Co. v. Boyce, 36 Kan. 350, 
352, 13 P 609, 59 AmR 571. 

86. Gallon v. House of Good Shep- 


herd, 158 Mich. 861, 122 NW 631, 133 | 


AmSR 387, 24 LRANS 286. 

[a] Suit by reformatory inmate. 
—A corporation organized under a 
statute providing for the formation 
of charitable corporations and whose 
avowed object is charitable does not 
become a governmental agency -al- 


4 


Client and Attorney.°* 


caused by him.°® 
obtained the great weight of authority is that the 


The relation 


though the courts have power to 
commit certain offenders to it. The 
duty not to imprison one in such an 
institution without lawful authority 
is not one which may be delegated 
to agents so as to relieve the prin- 
cipal from responsibility. Neither is 
it excused from liability on the 
ground that a trust fund will be di- 
verted if used to indemnify the in- 
jured person. Gallon v. House of 
Good Shepherd, 158 Mich. 361, 122 
pd 631, 133 AmSR 387, 24 LRANS 

Liability of: 

Charitable corporations for torts see 

Charities §§ 106, 107. 
Reformatories for torts to inmates 

see Reformatories [34 Cyc 1008]. 

87. Western Union Tel. Co. v. 
Thompson, 144 Fed. 578, 75 CCA 334; 
Pennsylvania Co. v. Weddle, 100 Ind. 
138; American Express Co, v. Pat- 
terson, 73 Ind. 430; Carter v. Howe 
Mach. Co., 51 Md. 290, 34 AmR 311. 

Liability of corporation for will- 
ful, malicious, or criminal acts gen- 
erally see Corporations § 2832. 

gs. American Express Co. v. Pat- 
terson, 73 Ind; 4380; .Wheeler,. etc., 
Mfg. Co. v. Boyce, 36 Kan. 350, 13 
P 609, 59 AmR 571. 

89. American Express Co. v. Pat- 
terson, 73 Ind. 430; Wheeler, etc., 
Mfg. Go. v. Boyce, 36 Kan. 350, 13 P 
609, 59 AmR 571. 

90. Goff v. Great Northern R. Co., 
3 EE. & B.\672, 107 BCL 672, 121 Re- 
print 594; Eastern Counties R. Co. v. 
Broom, 6 Exch. 314, 155 Reprint 562. 

91. Liability for ultra vires torts 
see Corporations § 2831. 

92. Hussey v. Norfolk Southern R. 

98 N. C. 34, 3 SE 923, 2 AmSR 
312. 


93. Poulton v. London, etc, R. 
Co., L. R. 2 Q. B. 5384 (where in hold- 
ing that the company was not liable 
for false imprisonment under the or- 
der of the station master who caused 
plaintiff's arrest for not paying the 
fare of his horse, it was said that 
the act of parliament authorized the 
arrest of a person for not paying his 
own fare, but not for not paying the 
fare of his horse, and as the com- 
pany had no authority to arrest for 
such a cause it could give its em- 
ployee no authority to do so); Goff v. 
Great Northern R. Co. 3 E. & HH. 
672, 107 ECL 672, 121 Reprint 594; 
Eastern Counties R. Co. v. Broom, 6 
Exch. 314, 155 Reprint 562; Lyden v. 
McGee, 16 Ont. 105. 


94. Attorney’s liability see infra 
§ 94. 
95. See Attorney and 


But after a judgment has been 


146, 183. 


§§ 143, 
96. Monson vy. Rouse, 


97 


86 Mo. A. 


{a] Lawyer at direction of clients 
procured an illegal warrant of ar- 
rest, and caused the ‘imprisonment 
of a debtor to extort payment. The 
clients were held liable. Monson v. 
Rouse, 86 Mo. A. 97. 

97. Gibson v. Holmes, 78 Vt. 110, 
62 A 11, 4 LRANS 451. See also 
cases in following note. 

98. Gibson v. Holmes, 78 Vt. 110, 
62 A 11, 4 LRANS 451; Collett v. 
Foster, 2 H. & N. 356, 157 Reprint 
ete Wilson v. Brecker, 11 U. C. C. P. 


[a] Assignor of debt giving an 
assignment with power of attorney 
to assignee to enforce payment is 
bound by the act of attorney em- 
ployed by assignee in causing an 
unlawful detention. Wilson Vis 
Brecker,1J1 U.. C.. C. P.,268. 

[b] Wrongful place of confine- 
ment ordered by attorney.—An at- 
torney’s action in directing an officer, 
who arrests the debtor, to commit 
the debtor to a jail in another county 
than that in which the arrest is 
made, in violation of Statutory pro- 
visions, is chargeable to the client, 
and makes the client a trespasser ab 
initio with the officer who makes the 
arrest. Gibson v. Holmes, 78 Vt. 110, 
62 A 11, 4 LRANS 4651. 

[c] Wrong party arrested.—W here 
attorneys are employed to. bring 
suit against A, and in the prosecu- 
tion of that suit, by mistake, cause 
B to be wrongfully arrested, such 
act is beyond the scope of their au- 
thority which is only to sue A. 
Gearon v. Savings Bank, 50 N. Y. 
Super. 264, 6 NYCivProc 207. 

99. Philadelphia Fire Assoc. v. 
Fleming, 78 Ga. 733, 3 SE 420; West 
v. A. P. Messick Grocery Co., 138 
N. C. 166, 50 SE 565; Moore,.v. Cohen, 
128 N. C. 345, 88-SE 919. 

{al Application of rule.—A client 
who employs an attorney to attach 
plaintiff’s goods to collect a debt is 
not liable to false imprisonment for 
the attorney’s unauthorized and un- 
ratified action in securing a _ body 
execution. West v. A. P. Messick 
Grocery Co., 138 N. C. 166, 50 SE 
56D 


65. 

{b] Attorney’s direction to stop 
witness.— Where the attorney for de- 
fendant company was conducting an 
investigation on its behalf before the 
grand jury, his statement that he 
wanted a witness who was about to 
leave town before the grand jury, 


Clientand his direction to stop him, even 


512 [25 0.J.] 


method of enforcing it is within the scope of the 
attorney’s authority, and the client is accordingly 
responsible for an unlawful detention caused by him 
in enforcing it,1 although the client did not know of 
the issuance of the process of arrest.? 

The client may be held responsible 
also where the arrest having been made for his 
benefit, he recognizes and ratifies the act of his 


Ratification. 


attorney in causing it.® 


[§ 93] 2. Liability of Agent +—a. 
An agent who makes or causes an illegal arrest is 
not excused from liability because he acts pursuant 


if such directions authorized an ar- 
rest, were beyond.the scope of the 
attorney’s authority, and therefore 
did not render defendant com- 
pany liable. Philadelphia Fire Assoc. 
v. Fleming, 78 Ga. 733, 3 SE 420. 

1. Shattuck v. Bill, 142 Mass. 56, 
7 NE 39; Sleight v. Leavenworth, 12 
N. Y. Super. 122; QGuilleaume, v. 
Rowe, 63 HowPr (N. Y.) 175 [aff 94 
N. Y. 268, 46 AmR 141]; Brooks vy. 
Hodgkinson, 4 H. & N. 712, 157 Re- 
print 1021; Collett v. Foster, 2 H. & 
N. 356, 157 Reprint 147; Barker v. 
Braham, W. Bl. 866, 96 Reprint 510, 
3 Wils. C. P. 368, 95 Reprint 1104; 
Hawkins vy. Paterson, 23 U. C. Q. B. 
197. But see Harding v. Evans, 140 
App. Div. 92, 124 NYS 897 (where 
an attorney having appeared for de- 
fendant in a justices’ court and ob- 
tained judgment upon which only a 
property execution could lawfully be 
issued, illegally caused the issuance 
of a body execution, it was held that 
defendant should be permitted to 
prove that the arrest was not in 
fact authorized by him). 


[a] Tllustration.—An attorney em- 
ployed to press claim, against a 
debtor obtained a judgment, and 


after execution thereon has been re- 
turned unsatisfied, the attorney with- 
out further authority caused arrest 
of debtor. The client was held lia- 
ble. Guilleaume v. Rowe, 94 N. Y. 
268, 46 AmR 141. 

[b] Clerk of attorney.—The act 
of the attorney’s managing clerk in 
causing a wrongful arrest is to be 
treated as the act of the attorney. 
Shattuck v. Bill, 142 Mass. 56, 7 NE 
39. 

2. Sleight v. 12 
IN; Y. Super. 122, 

3. Ky.—Webber v. Kenny, 1 A. K. 
Marsh, 345. 

Mass.—Shattuck v. Bill, 142 Mass. 
56, 7 NE 39. 

é Mo.—Monson y. Rouse, 86 Mo. A. 
fe 

N. Y.—Harding v. Evans, 140 App. 
Div. 92, 124 NYS 897; Ackroyd v. 
Ackroyd, 3 Daly 38. 

Wis.—Fenelon y. Butts, 53 Wis. 
344, 10 NW 501. 

[a] Appearing by counsel and re- 
sisting the motion to vacate is prima 
facie a sufficient ratification of the 
arrest, especially where the client is 
not offered as a witness upon the 
trial and does not attempt to testify 
as to any want of authority. Ack- 
royd v. Ackroyd, 3 Daly (N. Y.) 38. 

{[b] Appearing on habeas corpus 
proceedings by the same attorney 
who caused the arrest is prima facie 
a ratification of the arrest, but 
where it does not appear that the 
client knew that the habeas corpus 
proceeding was being opposed, the 
client is not concluded, but should 
be given an opportunity to establish 
that the arrest was not authorized 
by him. Harding v. Evans, 140 App. 
Div. 92,124 NYS’ 897. 

[c] Client’s attendance at hear- 
ings in opposition to his debtor’s 
proceedings to take poor debtor’s 
oath has a tendency to show that the 
arrest, although without authority 
from him, was initiated by his au- 


Leavenworth, 
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[§ 94] 


. 


cS [§§ 92-94 


to authority derived from his principal.® 
b. Attorneys.® 
such that liability generally would be imposed be- 
cause of procuring, directing, or participating in 
an unlawful arrest or detention,’ the attorney who 
procures, directs, or participates therein is liable * 
and his honesty of purpose does not protect him.° 
There is only slight authority for the proposition 


If the circumstances are 


that an attorney who in issuing process acts in good 


In General. 


be wrongful.?° 


thority almost as directly as if he had 
expressly assented thereto. Shat- 


“tuck vy. Bill, 142 Mass. 56, 7 NE 39. 


4 Personal liability of agent for 
tort generally.see Agency § 498 et 
seq. 

Personal liability of servants for 
torts see Master and Servant [26 Cyc 
1543]. 

5. Josselyn v. McAllister, 22 Mich. 
300; Hayes v. Hutchinson, 81 Wash. 
394, 142 P 865. 

[a] Corporate officers who insti- 
tuted proceedings for arrest on pbe- 
half of their corporation have been 
held liable. Hayes v. Hutchinson, 81 
Wash. 394, 142 P 865. , 

{b] Instructions from employer. 
—Where the agent who caused the 
arrest received his instructions from 
the company employing him, the 
court said: ‘We are unable to see 
any legitimate bearing the instruc- 
tions received by Josselyn from the 
company that employed him could 
have on any of the issues in the 
case.” Josselyn v. McAllister, 22 
Mich. 300, 306. 

6. Liability of attorney to third 
persons in tort generally see Attor- 
ney and Client § 114. 

7. Complainant’s liability on: 
Directing arrest without process see 

supra § 34. 

Participating in arrest: 
With process see supra § 47. 
Waout process see supra §§ 32, 
33. 
Procuring civil process of arrest see 

supra § 46. 

Procuring criminal process of arrest 

see supra § 45. 
eee Ky.—Revill v. Pettit, 3 Metce. 

MAES oye ee v. Jones, 2 Gray 

Mo.—Tiede v. Fuhr, 264 Mo. 622, 
175 SW 910; Monson v. Rouse, 86 
Mo. A. 97, 

N. Y.—MecMorris v. Howell, 89 
App. Div. 272, 85 NYS 1018; Sleight 
v. Leavenworth, 12 N. Y. Super. 122; 
Fischer v. Langbein, 10 AbbNCas 
128, 62 HowPr 238 [aff 13 AbbNCas 
10 (aff 103 N. Y. 84, 8 NE 251)]; 
Deyo v. Van Valkenburgh, 5 Hill 242. 

Vt.—Tenney v. Smith, 63 Vt. 520, 
22 A 659. 

Eng.—Green v. Elgie, 5 Q. B. 99, 
48 ECL 99, 114 Reprint 1186; Cod- 
rington v. Lioyd, 8 A. & BE. 449, 36 
ECL 676, 112 Reprint 909; Bates v. 
Pilling, 6 B. & C. 88, 18 BCL 30, 108 
Reprint 367; Crozer v. Pilling, 4 B. & 
C. 26, 10 ECL 467, 107 Reprint 969; 
Whalley v. Pepper, 7 C. & P. 506, 32 
ECL 731; Brooks v. Hodgkinson, 4 
H. & N. 712, 157 Reprint 1021; Barker 
v. Braham, W. Bl. 866, 96 Reprint 
rey 3 Wils. C. P. 368, 95 Reprint 

N. B.—Maddox v. Murphy, 27 N. B. 
joe) Thompson v. Hatch, 4 N. B. 


N. S.—Johnston v. Robertson, 42 
N.S. 84, 

Ont.—Hawkins y. Paterson, 23 U. C. 
Qn Bears, 


[a] Attorney liable as principal._— 
As there are no accessories in tres- 
pass the attorney must be liable if 
at all as a principal, and one may 


faith and with the honest purpose of protecting 
his client is not liable if the arrest turns out to 


He incurs no liability where the 


be a trespasser by commanding or 
procuring the act, to be done, al- 
though an attorney is not chargeable 
for bringing a groundless action 
where he only pursues\his instruc- 
tions and does not know the true 
merits, nevertheless if in the conduct 
of a case, he does an injury by suing 
out a void process, an action will lie 
against him. Barker v. Braham, W. 
Bl. 866, 96 Reprint 510, 3 Wils. C. P. 
368, 95 Reprint 1104. 

[b] There is stronger reason to 
hold the attorney than the client, 
since the client cannot be expected 
to know whether the process is regu- 
lar in point of law or not. Codring- 
ton v. Lloyd, 8 A. & BH. 449, 35 ECL 
676, 112 Reprint 909. 

[c] Attorney advising magistrate 
to issue process which turns out to 
be invalid is liable for the illegal ar- 
rest made thereunder. Thompson vy. 
Hatch, 4 N. B. 425. 

[d] Although an attorney may be 
protected if he merely acts as an offi- 
cer in handing over papers to be 
afterward acted upon, with no more 
concurrence than that of a postman 
who conveys a letter, on the same 
principle which protects an officer 
executing his known duty to giving 
effect to the judgments of competent 
courts, nevertheless, where he delib- 
erately directs the execution of a 
bad warrant, he incurs liability. 
Green v. Elgie, 5 Q. B. 99, 48 ECL 
99, 114 Reprint 1186. 

[e] Preparing return to habeas 
corpus for. sheriff.—In an action 
against an attorney for false im- 
prisonment, evidence that he pre- 
pared the sheriff’s return to the writ 
of habeas corpus by which plaintiff 
secured his release from jail is not 
admissible, it appearing that the re- 
turn was in the form required Dy 
the statute, and there being no evi- 
dence of malice on the part of the 
attorney. Shull v. Boyd, 251 Mo. 452, 
158 SW 313. 

9. Revill v. Pettit, 3 Mete. (Ky.) 
314; Tiede v. Fuhr, 264 Mo. 622, 175 
Sw 910. 

[a] Good motives immaterial.— 
The privileges of an attorney do not 
protect him» from the consequences 
of procuring or advising the commis- 
sion) of a wrongful act, however cor- 
rect his intentions and motives may 
have been. Revill y. Pettit, 3 Mete. 


feck Shall 

0. u v. Boyd, 251- Mo. 452, 

158 SW 313. MH ‘i p 
[a] Qlustration—In a case in 


which it did not appear that it as 
decided that the issuance of a Atte 
rant of commitment for contempt 
was beyond the jurisdiction of the 
court issuing it, it was held that an 
attorney who in good faith and at the 
court’s request drew the warrant, 
which was afterward set aside on 
habeas corpus, was not liable. Shull 
v. Boyd, 251 Mo. 452, 158 Sw 313. 
(where the court said: “That some- 
thing is due to the office and function 
of an attorney moving in the usual 
professional orbit, so long as those 
functions are performed in good faith 
and have the honest purpose of pro- 
tecting the interests of his client”). 


+ . " SS Ee 
For later cases, developments and changes in the law see cumulative Annotations, same titie, page ana note number, — 


i 


-8§ 94-95] 


arrest or detention is lawful, as for instance, 
where he issues valid process and delivers it to 
the officer for service,!? although it is subsequently 
altered without his direction or advice,'? or where 
the process procured by him is merely erroneous 
Although an arrest was under an 
irregular and void warrant an attorney who after 
the arrest appeared to prosecute the cause was ex- 
onerated, where he had not officially interfered in 
An attorney who goes no 
further than advising that the case is one justify- 
ing arrest, but who does not participate therein is 
not lable if the arrest turns out to have been un- 


and not void. 


directing the arrest. 


lawful.1® 


[§ 95] 


Inferior or Deputy—1. Liability of Superior.1? 
superior executive officer is responsible for a wrong- 
ful arrest or detention made or caused by his in- 
ferior or deputy when the latter is acting officially.1® 


11. See cases infra notes 12-14. 

Necessity that detention be illegal 
gencrally see supra § 15. 

12. McMullin v. Erwin,.69 Vt. 338, 
38 A 62. 

13. MecMullin v. Erwin, 69 Vt. 338, 
38 A 62. 

14.. Roth v. Shupp, 94 Md. 55, 50 
A 430; Ward v. Cozzens, 3 Mich. 252. 

15. Hunter v. Burtis, 10 Wend. 
(N. Y.) 358. See also McMullin v. 
Erwin, 69 Vt. 338, 38 A 62 (where 
the attorney proceeded with the case 
after knowledge that the process 
under which the arrest had _ been 


made had been subsequently altered, 


without his consent). 

gab Benham v. Vernon, 
18. 

[a] Mlustration.—Where an at- 
torney advised his client that an ar- 
rest for alleged larceny could law- 
fully be made, and they both went 
to the police station and told a police 
officer that a larceny had been com- 
mitted and the circumstances from 
which they believed that a certain 
person had committed it, and where 
they all then went to obtain a war- 
rant, but owing to the fact that it 
was late were unable to do so, and 
the police officer fearing the sus- 
pected man would escape arrested 
him without warrant, the attorney 
and his client being near by but not 
participating in the arrest, it was 
held that the attorney was not lia- 
ble, on the ground that he had 
merely advised that the circum- 
stances justified the arrest. Ben- 
ham vy. Vernon, 16 D. C. 18. 

17. liability of sheriff for acts of 
deputy see Sheriffs and Constables 
[35 Cyc 1618-1624]. 

18. U. S.—Reichman 
952 Fed. 371, 164 CCA 295. 

Ala.—Hereford v. Brentz, 192 Ala. 
465, 68 S 350; King v. Gray, 189 Ala. 
686, 66 S 643. 

Ind.—Boaz v. Tate, 43 Ind. 60. 

Ky.—Jones v. Van Bever, 164 Ky. 
80, 174° SW .795,,URAI915E 172; 
Shields v. Pflanz, 101 Ky. 407, 41 SW 
267, 19 KyL 648. 

Me.—kKittredge v. Frothingham, 
114 Me. 537, 96 A 1063; Jacques v. 
Parks, 96 Me. 268, 52 A 763. 

Tex,—King v. Brown, 100 Tex. 109, 
94 SW 328. 

“Where the act of the deputy is an 
official act and causes an injury, the 
sheriff is answerable; and this is 
_.true where the act is done in execu- 
tion of the deputy’s office, even 
though he may be mistaken as to 
the lawfulness of the act, for other- 
‘wise no action could ever be main-~- 
tained against a sheriff for the mis- 
conduct of his deputy.” Reichman 
v. Harris, 252 Fed. 371, 384, 164 CCA 
295. 4 

[a] Tllustrations—(1) Where a 


(26) S—17] 


16 D. C. 


v. Harris, 


D. “Superior Executive Officer and His 
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ferior officer is 


a statute.!® 


A 
ized by law is 


deputy sheriff maliciously and un- 


mecessarily placed handcuffs upon a 


prisoner for the purpose of degrad- 
ing him and not for the purpose of 
properly-executing the writ, it was 
held that the acts were done under 
color of his office and in the dis- 
charge of an official act and the sher- 
iff was liable. Shields v. Pflanz, 101 
Ky. 407, 41 SW 267, 19 KyL 648. (2) 
Where a deputy sheriff while search- 
ing parties who had been guilty of a 
breach of the peace shoots a man 
whom he supposed was taking part 
in the disorder, but who was in fact 
innocent, the act is done in his offi- 
cial capacity and the sheriff is liable. 
King v. Brown, 100 Tex. 109, 112, 94 
SW 328 (where the court, in dispos- 
ing of the contention that because 
the man was in fact. innocent there 
had been no offense committed by 
him justifying arrest, and hence the 
deputy’s act was personal and not 
official, said: “The character of the 
act, whether official or not, does not 
depend upon its lawfulness, but upon 
the fact that the person who per- 
formed it is in fact an officer and 
purports to act in his official ca- 
pacity and does act by virtue of 
authority conferred by law’’). See 
Brown v. Wallis, 100 Tex. 546, 101 
Sw 1070, 12 LRANS 1019 (infra note 
24 illustrating act not done in official 
capacity). 

[b] Malicious act of deputy as a 
consideration in the liability of sher- 
iff for act of his deputy is mentioned 
in Hays v. Creary, 60 Tex. 445, 446, 
where it is said: “Whatever doubt 
may exist as to whether the sheriff 
is or is not liable for malicious acts 
of his deputies done in the course of 
official duty, as there was no malice 
shown in this case, that question 
need not be determined.” 

19. Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRA1915E 172. : 

[a] The above test is disputed in 
the dissenting opinion in Jones V. 
Van Bever, 164 Ky. 80, 98, 174 SW 
795, URA1915E 172, wherein it is 
said: “My contention is that the bond 
of any of these officers [such as sher- 
iff, policeman, constable, or town 
marshal] is liable for any wrongful 
or unlawful act committed by the 
officer while acting and assuming to 
act in his official capacity and within 
the scope of his official powers, al- 
though he may not have a valid 
process or the authority of a statute 
directing him to do the thing com- 
plained of. ... In using the words 
‘mn his official capacity’ I mean when 
an officer assuming to act as an offi- 
cer and not as an individual, under- 
takes as an officer and not as an 
individual to do some thing within 
the scope of his official powers” and 
cases are cited to show that the 


his official act.?4 
of whether or not the inferior was acting officially, 


(250d) Bis 


It has been said that the test as to whether the in- 


acting by virtue of his office is 


whether he is armed with a valid writ, or has 
authority to make the arrest without a writ, under 
There can be no doubt of the superior’s 
liability for the acts of his inferior where the in- 
ferior, acting under process, abuses the same,”° as 
for instance, where a deputy, armed with a writ, 
arrests the wrong man by mistake;?1 and it has 
been held that a sheriff is liable for the act of his 
deputy in arresting a man under a void warrant.?* 
But the superior officer is not responsible for a 
wrongful arrest or detention made or caused by his 
inferior or deputy when not acting in his official 
capacity or by virtue of his office.2? Thus an arrest 
made without warrant and in a manner not author- 


the deputy’s individual and not 
Without discussing the question 


broader test contended for is sup- 
ported by the weight of authority. 

20. Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRAI1915H -172;- 
Smart v. Hutton, 8 A. & HE. 568, 35 
ECL 734, 112 Reprint 954. See also 
Sanderson v. Baker, 3 Wils. C. P. 
317, 95 Reprint 1072 (where Justice 
Nares says: “I have for a long time 
thought, that trespass and imprison- 
ment well lie against the sheriff, for 
trespass and false imprisonment 
committed by his bailiff in the exe- 
eution of process’). 

[a] Wrongful arrest under execu- 
tion against property made by 
deputy sheriff renders the sheriff lia- 
ble. Smart v. Hutton, 8 A. & H. 568, 
35 ECL 734, 112 Reprint 954. 

21. Miles v. Wright, (Ariz.) 194 P 
88; Hays v. Creary, 60 Tex. 445. 

22. Elwell v. Reynolds, 6 Kan. A. 
545, 51 P 578. But see Jones v. Van 
Bever, 164 Ky. 80, 174 SW 795, LRA 
1915E 172 (where it is said by way 
of dictum that a deputy acting under 
a void writ is not acting by virtue 
of his cffice). 

' 23. Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRA1915H 172. . 

[a] Rule stated.—When a deputy 
sheriff, although he assumes to act 
as such, commits a wrong under cir- 
cumstances where the law does not 
impose a duty on him to act at all, 
the wrong is not a violation of any 
official duty, and is not embraced 
within the sponsorship of his princi- 
pal. Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRA1915E 172. 

24. Gambill v. Fuqua, 148 Ala. 
448, 42 S 7385; Jones v. Van Bever, 
164 Ky. 80, 174 SW 795, LRA1915H 
172; Brown v. Wallis, 100 Tex. 546, 
101 SW 1070, 12 LRANS 1019; Mad- 
dox v. Hudgeons, 31 Tex. Civ. A. 291, 
72 SW 414. But see Miles v. Wright, 
(Ariz.) 194 P 88 (holding that there 
being no rules or regulations of a 
sheriff’s office attempting to limit a 
deputy’s authority to make arrests 
without warrant, but it being the 
custom or habit of deputies to act 
without warrant on a telephone -mes- 
sage from another sheriff to make an 
arrest, the law would, if necessary 
to hold the sheriff responsible for 
such an act of his deputy, infer 
knowledge of the sheriff that this 
would be done). 

{a] MTilustrations.—(1) Where a 
deputy sheriff shot plaintiff while 
trying to arrest him without a war- 
rant, when plaintiff had committed 
no misdemeanor in the presence of 
the deputy and was not guilty of a 
felony, it was held that the sheriff 
was not liable as there was no evi- 
dence that the deputy was acting in 
his official capacity at the time of 
the arrest, having no warrant and 
there being no proof of any purpose 


514. (250. J.] 


the superior has been held responsible for a wrong- 
ful arrest made or caused by his inferior,?5> as for 
instance, a prison superintendent or gaoler for 
the illegal detention by wardens of a prisoner after 
he was entitled to his discharge,?* or a military 


governor for an illegal detention 


secretary who assumed command of soldiers to 
The relation of a superior 
to, and his liability for the acts of, his inferior 


search for a fugitive.*7 


are analogous to the relations of 


official bond to the officer bonded.?8 
thority or directions given by the superior to the 
inferior officer may of course impose liability upon 


the superior.?° 


[§ 96] 2. Liability of Inferior or Deputy.*° The 
inferior officer is personally liable for any mis- 
conduct of which he may be guilty.*?_ An order from 
a superior to make an illegal arrest or cause an 
illegal detention does not ordinarily protect the 
inferior,?? and this is so where the illegality of the 


order arises from the fact that it 


on his part to enforce the law 
against offenders who had violated 
it in his presence. Brown v. Wallis, 
100 Tex. 546, 101 SW 1070, 12 LRANS 
1019. (2) Where a deputy sheriff 
caused the arrest and imprisonment 
of an innocent person on charge of 
burglary without warrant or rea- 
sonable grounds of suspicion, it was 
held that the sheriff was not respon- 
sible as the statute only makes him 
liable for the official acts of his 
deputy thus drawing a distinction 
between official acts and acts done 
colore officii and therefore excluding 
responsibility for mere usurpation of 
authority by the deputies. Maddox 
v. Hudgeons, 31 Tex. Civ. A. 291, 72 
SW 414. (3) Where an unlawful ar- 
rest was made by the deputy of de- 
fendant, a city license inspector of 
milk, it was held that no authority 
to make arrests without warrant 
could be implied from the fact that 
the person making the arrest was the 
deputy of defendant, and, as the act 
was beyond the scope of his author- 
ity, defendant was not liable. Gam- 
bill v. Fuqua, 148 Ala. 448, 42 S 735. 

25. See cases infra notes 26, 27. 

26. Mee v. Cruikshank, 20 Cox C. 
Coy210; 

[a] Prison governor and wardens. 
—Where a prisoner discharged by 
court, instead of being released at 
once, was detained by his wardens 
until a record was made of his age, 
parentage, ete., the prison governor 
was held liable for the illegal deten- 
tion, although he was not present 
in court and the illegal detention was 
not by his authority or direction, and 
although he had no power to either 
appoint or dismiss the wardens, the 
liability arising from the status of 
governor and warden rather than as 
principal and agent. Mee v. Cruik- 
shank, 20: Cox C. GC. 210. 

27. Glynn v. Houston, 2 M. & G. 
337, 40 ECL 630, 1383 Reprint 775. 

28. Reichman y. Harris, 252 Fed. 
ols) 164. CCA. 2955: Jones. v. Van 
Bever, 164 Ky. 80, 174 SW 795, LRA 
1915H 172. 

As to liability on official bonds gen- 
erally see Officers [29 Cyc 1451- 
1470]; Sheriffs and Constables [35 
Cye 1899-2005]. 

29. Gambill v. Cargo, (Ala.) 43 S 
866; Green v. Kennedy, 46 Barb. 16 
[aff 48 N. Y. 653 mem]. 

{a] Illustration. — Evidence that 
the deputy had been arresting people 
for years with knowledge of defend- 
ant, inspector of licenses, and that 
defendant told him to enforce the 
collection of licenses by making ar- 
rests, clearly shows that defendant 
had given the deputy authority to 
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by his military 


a surety on the 
Express au- 


an invalid law.** 
a detention which is not unlawful, no lability is 
ineurred,** although it has been suggested that the 
rule may be different if the power to arrest or de- 
tain cannot be delegated by the superior to the in- 
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If the order to detain results in 


E. Private Persons Assisting Officer. 
Statutory provisions frequently provide that peace 
officers are authorized to summon private persons 
to assist them in making an arrest.®® 
statutory provisions it is ordinarily held that the 
private person is not to be held liable where he 
obeys such a summons coming from a known peace 


Under such 


officer,*” without regard to whether or not the of- 


is founded upon 


make arrests, and defendant was 


therefore responsible. Gambill v. 
Cargo, (Ala.) 43 S 866. 
30. Right of action against 


deputy sheriffs in general see Sher- 
iffs and Constables [35 Cyc 1788]. 

31. Jones v. Van Bever, 164.Ky. 
80, 174 SW 795, LRA1915B 172. 

Arrest by peace officers: 

Under process void on its face see 

Supra § 51. 

Without process: 

For felony see supra § 30. 

For misdemeanor see supra § 31. 

32. Odell v. Schroeder, 58 Ill. 353; 
Arteaga v.. Conner, 88 N. Y. 403, 2 
NYCivProec 152, 14 NYWklyDig 278; 
Leger vy. Warren, 62 Oh. St. 500, 57 
NE 506, 78 AmSR 738, 51 LRA 193; 
teen v. Graham, 3 Pittsb. (Pa.) 
BOD; 

{a] Sheriff’s written order to 
deputy, not being legal process, but 
being a mere private authority, does 
not protect the deputy where the 
arrest thereunder turns out to be 
illegal. Arteaga v. Conner, 88 N. Y. 
oe 2 NYCivProe 152, 14 NYWklyDig 

{b] Werbal order of justice of 
peace to police officer to take care 
of the arrested party, not’ being a 
process, does not justify a detention 
nor protect the _ officer. Odell vy. 
Schroeder, 58 Ill. 353. 

33. Griffin v. Wilcox, 21 Ind. 370; 
Swart v. Kimball, 43 Mich. 443, 5 
NW 635. 

[a] Gand commissioner’s order to 
deputy to make an arrest being 
founded on an invalid law and thus 
bringing about an illegal arrest does 
not protect deputy. Swart v. Kim- 
ball, 43 Mich. 443, 5 NW 635. 

{[b] Provost marshal’s order to 
his deputy to arrest a civilian for 
selling liquor to a soldier, although 
founded on an act of congress, is not 
a protection to the deputy where the 
law is held unconstitutional. Griffin 
v. Wilcox, 21 Ind. 370. 

34. Cunningham y. Shea, 111 App. 
Div. 624, 97 NYS 884. : 

35. Cunningham y. Shea, 111 App. 
Div. 624, 97 NYS, 884. 

36. See Arrest § 69. 

37. Goodwine v. Stephens, 63 Ind. 
112; Firestone v. Rice, 71 Mich. 377, 
380, 38 NW 885, 15 AmSR 266; Pres- 
ley v. Ft. Worth, etc., R. Co., (Tex. 
Civ. A.) 145 SW 669;- McMahan vy. 
Green, 34 Vt. 69, 80 AmD 665. 

“Therefore the person who re- 
sponds to the call of one whom he 
knows to be an officer is protected 
by the call from being sued for ren- 
dering the requisite assistance. The 
officer may not be acting legally, and 
therefore a trespasser; but the per- 


ficer was acting under a warrant,*® or whether, if 
acting under a warrant, such warrant was valid or 
invalid,*® or whether, if acting without warrant, 
the arrest was legal or illegal.*° 
such statutes, a person who assists one who is in 
fact a peace officer in the service of a warrant, 
which is not void, is not liable,4! and does not be- 


Irrespective of 


son assisting him, at his request or 
command, and who relies upon his 
official character and call, is pro- 
tected by the law, and must neces- 
sarily be, against suits for trespass 
and false imprisonment, if in his 
acts he confines himself to the order 


and direction of the sheriff.’ Fire- 
stone v. Rice, supra. d 
[a] Under a statute providing 


that every person required by a 
peace officer to aid him in the execu- 
tion or in the service of process shall 
be fined upon failure to obey, it is 
the duty of a person so summoned 
to obey the call of an officer holding 
a valid warrant. Goodwine Vv. 
Stephens, 63 .Ind. 112. 

38. Firestone v. Rice, 71 Mich. 
377, 38 NW 885, 15 AmSR 266; Mc- 
maar v. Green, 34 Vt. 69, 80 AmD 


39. Firestone v. Rice, 71 Mich. 
377, 38 NW 885, 15 AmSR 266; Mec- 
Mahan v. Green, 34 Vt. 69, 71, 80 
AmD 665 (in which it is said: “When 
the defendant was called upon by the 
sheriff in this case to assist him in 
arresting the plaintiff, he was not at 
liberty to refuse. Nor could he de- 
mand of the sheriff an inspection of 
the warrant under which he was act- 
ing, in order to see by what author- 
ity he was proceeding, and whether 
in his judgment it would be safe to 
assist him’’). 

40. Firestone v. Rice, 71 Mich. 
377, 38 NW 885, 15 AmSR 266; Pres- 
ley v. Ft. Worth, ete. R. Co., (Tex. 
Civ. A.) 145 SW 669, 671 (in decid- 
ing that persons directed by a peace 
officer to aid in an arrest without 
warrant are not liable therefor even 
LE kt ultimately appears the arrest 
was not justified, the court said: “We 
cannot believe that sound publie pol- 
icy would require that a citizen be 
held guilty of a violation of one of 
our penal laws as is provided in art. 
45, Code of Criminal Procedure, in 
the event of his failure to respond 
to the command of an officer in mak- 
ing an arrest and at the same time 
mulect him in damages for obeying 
said command”). 


41. Goodwine v. Stephens, 63 Ind. 
112; Coyles vy. Hurtin, 10 Johns, 
GN. YY.) 853. Taylor x7. Alexander, 6 | 


Oh. 144; O’Boyle y. Brown, i 
(Oh.) 465. : Ries 


[a] Officer need not be personally - 


present.—Where a_ sheriff having a 
warrant to apprehend several persons 
came to the house where they were, 
and being resisted and unable to 
make the arrests, commanded certain 
individuals to guard the house in 
which the persons were assembled 


and prevent their escape while he. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 
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come so if the arrest, although lawful in the first 
instance, becomes a trespass ab initio by some sub- 
sequent misconduct of the offieer.42 There are, how- 
ever, decisions to the effect that if the warrant 
is void, the persons assisting are liable.*3 
arrest without warrant is made under circumstances 
rendering it lawful, doubtless those summoned to 
aid the officer are equally protected with him;*4 and 
it has been said that the person assisting the officer 
would not be liable in any event if he responded in 
good faith to the officer’s summons and kept within 
/ But it has been held, 
in apparent conflict with cases heretofore cited,*® 
that if the arrest is unlawful, those whom he sum- 
mons are liable,*7 and that one who assists a police 
officer cannot justify the arrest, if the police of- 
ficer himself acts without warrant and beyond the 
territorial limits within which he is authorized to 


his orders and directions.*® 


act.48 The principles protecting 


acting at the summons of a known peace officer are 
not to be extended to cases where the party giving 
the summons is not in fact a publie officer,*® or 


went to summon a sufficient force to 
enable him to execute the warrant, 
it was held that the sheriff would, 
during his absence, be deemed con- 
structively present’ so as to justify 
those individuals in an action for 
false imprisonment. Coyles v. Hur- 
tins 10s. Johns.) ‘CN Y2)i/85. 

42. Dehm v. Hinman, 56 Conn. 320, 
PH IRAS FAIR how RAS 374; ' Hooker: 'v. 
Smith, 19 Vt. 151, 47 AmD 679. See 
Ellis v. Cleveland, 54 Vt. 487 (hold- 
ing that, although failure to return 
the warrant may impose liability on 
the officer, it is otherwise with his 
assistants who have no means to en- 
force the officer to make return). 

[a] Failure to make return.— 
Where a constable having a valid 
warrant undertook to-make an arrest 
and being resisted called upon de- 
fendant to assist, and defendant 
obeyed the summons and _ subse- 
quently the constable released the 
arrested party and failed to make a 
return of the summons, it was held 
that, although the constable’s default 
may have rendered him a trespasser 
ab initio, it does not follow that 
those who are compelled by law to 
assist the officer in the first instance 
should suffer in consequence of his 
subsequent omission over which 
they had no control. Dehn v. Hin- 
man, 56 Conn. 320, 15 A 741, 1 LRA 
374. 

43. Mitchell v. State, 12 Ark. 50, 
56, 54 AmD 253; Hiday v. Gilmore, 


8 Blackf. (Ind.) 48; Vinton v. 
Weaver, 41 Me. 430; Batchelder v. 
Currier, 45 N. H. 460. 


‘Whenever a sheriff or constable 
has power to execute process in a 
particular manner, his authority is a 
justification to himself and all who 
come to his aid; but if his authority 
is not sufficient to justify him, 
neither can it justify those who aid 
him. He has no power to command 
others to do an unlawful act; they 
are not bound to obey, neither by 
the common law nor the statute; and 
if they do not obey, it is at their 
peril. They are bound to obey when 
his acts are lawful, otherwise not. 
The only hardship in the case 1s, 
that they are bound to know the law. 
But that obligation is universal; ie 
norance is no excuse for anyone.’ 
Mitchell v. State, Supra. : 

[a] Mittimus void for showing no 
cause of commitment.—Persons who, 
at a constable’s command, assist in 
the execution of a mittimus which 
shows no cause of commitment are 
liable in damages for false imprison- 


ment. Hiday v. Gilmore, 3 Blackf. 
(ind.) 48. : 
[b] Officer and assistants acting 


under void warrant.—‘It is insisted 
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he had none.® 


private persons 


that a distinction exists between the 
aids and servants of the officer, and 
the officer himself, and that, while it 
is conceded that the latter may be 
liable, the former should be exempted 
from liability. But such seems not 
to be regarded as the law. They 
must both stand or fall together.” 
ve v. Weaver, 41 Me. 430, 
44, Main v. McCarty, 15 Ill. 441. 

Arrests by peace officers without 
warrant: 

For felony see supra § 30. 
For misdemeanor see supra § 31. 

{a] Mlustration.—An officer, being 
resisted in making a lawful arrest 
without warrant, called in other 
watchmen to assist and it was con- 
tended that such watchmen were 
liable because the offense was not 
committed in their presence. It was 
held, however, that, where one who 
is present at the commission of the 
offense or on hue and cry is not able 
to make an arrest, and calls in other 
officers, or the posse, their justifica- 
tion is as broad as his own. Main 
v. McCarty, 15 Ill. 441. 

45. Grau-v. Forge, 183 Ky. 521, 
209 SW 869, 3 ALR 642; Edger v. 
Burke, 96 Md. 715, 54 A 986. 

46. See supra note 41 et seq. 

47. Pow v. Beckner, 3 Ind. 475. 

[a] Zllustration.—Where the mar- 
shal was authorized by ordinance to 
arrest without warrant for breaches 
of the peace, etc., and persons sum- 
moned to assist him were subject to 
fine for failure to do so, and the mar- 
shal acted illegally in arresting one 
without warrant for a breach-of the 
peace not committed in his presence, 
it was held that those whom he sum- 
mons to assist him were not pro- 
tected. Pow v. Beckner, 3 Ind. 475, 
478 (in which it is said: *‘The latter 
might have required the marshal to 
inform them what authority he had, 
and it must be presumed that they 
knew he had no authority to make 
the arrest, under the circumstances 
of the case, without a warrant’’). 

48. Martin v. Houck, 141 N. C. 
, 54 SE 291, 7 LRANS 576. 

49. Cincinnati, etc., R. Co. v. Cun- 
diff, 166 Ky. 594, 179 SW 615, Ann 
Cas1916C 513. 


50. Dietrichs v. Schaw, 43 Ind. 
175. j i 
[a] Tllustration.—A warrant di- 


rected to any constable of the county 
was issued for the arrest of a party 
accused of crime but delivered by the 
justice to a man as special constable; 
statutory provisions, however, re- 
quired that, in order to justify him 
in making the arrest, the warrant 
should have been directed to him by 
name and not to any constable of 


F. Judicial Officers °4—1, 
As the rule is frequently stated, a judicial officer 
is not liable for acts done in his judicial capacity 
where there is not a clear absence of all jurisdiction 
over the subject matter and person, even though 
such acts constitute an excessive exercise of juris- 
diction or involve a decision that the officer had 
jurisdiction over the particular case where in fact 
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only assumes to act in that particular case by spe- 
cial appointment,°° or, it seems, where the officer 
is acting under civil process,®*! or where the private 
person assisting does so voluntarily and not be- 
cause of the summons of the officer.5? 
principles to be extended so as to protect a sub- 
ordinate officer acting at the direction of his 


Nor are such 
su- 


In General. 


By excess of jurisdiction, as dis- 


tinguished from the entire absence of jurisdiction, 
is meant that the act, although within the general 
power of the judge, is not authorized with respect 
to the particular case, because the conditions which 
alone authorize the exercise of his general power 


the county; it was held that he was 
a trespasser in making the arrest 
and that those who acted as his as- 
sistants could not justify under his 


authority. Dietrichs v. Schaw, 43 
Inds Abs 
51. McMahon v. Green, 34 Vt. 69, 


73, 80 AmD 665 (where it is said: 
“In civil cases merely, the sheriff 
having no authority to call for such 
aid, when there is no breach of the 
peace or other criminal offence, the 
persons who interfere and aid the 


officers are said to be liable. Archi- 
bald’s Pr. 853’’). 
52. Hodge v. Piedmont, ete, R. 


Co., 109. S. C. 62, 95 SH 138; Kirbie 
v. State, 5 Tex. A. 60, 62 (in which 
it is said: “We are of opinion that 
when one is a mere volunteer, he is 
held to knowledge of his right to in- 
terfere; and if the protection is to 
be afforded by a warrant in the 
hands of another, and if he inter- 
fered, he did so at his peril’). 

53. Grau v. Forge, 183 Ky. 521, 
209 SW 369, 3 ALR 642. 

[a] Peace officer assisting at 
summons of another see Main v. Mc- 
Carty, 15 Ill. 441. 

Liability of inferior executive offi- 
cer or deputy see supra § 96. 

54. Civil liability of judges gen-~- 
erally see Judges [23 Cyc 567]. 

55. U. S.—Weigel 'v. Brown, 194 
Fed. 652, 115 CCA 442. 

Ala.—Broom v. Douglass, 175 Ala. 
268, 57 S 860, 44 LRANS 164, AnnCas 
1914C 1155; Heard v. Harris, 68 Ala. 
43. 

Ark.—MclIntosh v. Bullard, 95 Ark. 
227, 129 SW 85. 

Colo.—Terry v. Wright, 9 Colo. A. 
$4 470 Pe 905. 

Conn.—MeVeigh v. Ripley, 77 
Conn: 136, 58 A 701. 

Ga.—Calhoun v. Little, 106 Ga. 336, 


a SE 86, 71 AmSR 254, 43 LRA 
30. 

Hawaiii—Gomez v. Whitney, 21 
Hawaii 539. 

Iowa.—McGrew v. Holmes, 145 


Iowa 540, 124 NW 195. 

Ky.—Hollon v. Lilly, 100 Ky. 553, 
38 SW 878, 18 Kyl 968; Pepper v. 
Mayes, 81 Ky. 6738. 

Nebr.—Kelsey v. Klabunde, 54 
Nebr. 760, 74 NW 1099; Atwood 
oe 438 Nebr. 147, 61 NW 

N. J.—Mangold v. Thorpe, 33 N. J. 
LL. 134. 


N. Y¥.—Gilbert v. Satterlee, 101 
App. Div. 3138, 91 NYS 960. 
Bae C.—Furr v. Moss, 52 N. C. 

Okl.—F lint v. Lonsdale, 41 Okl. 
448, 139 P 268. 

N. S.—Parker v. Hitter, 33. N. S. 


52; Mott v. Milne, 31 N. S. 372. 
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in that particular case are wanting;°® but the dis- 
tinetion is not always clear in itself, nor is it con- 
sistently treated.5? Several well considered opinions 
have accordingly stated the rule in somewhat dif- 
ferent terms to the effect that a judicial officer 
is not liable when the arrest or—detention is in a 
ease belonging to a class over which he has cog- 
nizance, and is by complaint or other proceedings 
put at least colorably under his jurisdiction.>® 
principle involved is that all judicial officers are 
protected by their official character from lability in 
tort, because of public conduct clearly within the 


56, Broom vy. Douglass, 175 Ala. 
268, 57 S 860, 44 LRANS 164, Ann 
Cas1914C 1155. 

57. State v. Wolever, 127 Ind. 306, 
26 NE 762; Piper v. Pearson, 2 Gray 
(Mass.) 120, 61 AmD 438; Parker v. 
Htters3e 2N. iS. 52,.67- Cwhere the 
court said: ‘I understand that ‘ex- 
cess of jurisdiction’ does not extend 
to a merely irregular or erroneous 
judgment, but to a case where the 
justice does an act which he had 
no jurisdiction to do, as, for instance, 
C)\ Agnew v. Jobson, 13. Cox’ C.C. 
625, where the act was one not au- 
thorized either by statute or common 
law; or (2) in Barton v. Bricknell, 
13° QQ) B. 393, 66 ECL 393, 116 Re- 
print 1313, where the justice ordered 
the party, in default of payment, to 
be set in the stocks; or (3) as in 


Beary v. Patrick, 15°Q.'B. 266, .69 
ECL 266, 117 Reprint 459, where 
costs were directed to be levied, 


though none had been adjudged by 
the conviction; or (4) as in Prickett 
v. Gratrex, 8 Q. B. 1020, 55 ECL 1020, 
115 Reprint 1158, where the justice 
did what he had no jurisdiction to 
do under any circumstances what- 
ever, namely, commit a party to 
prison for an indefinite time; or (5) 
as in Lawrenson v. Hill, 10 Ir. C. L. 
498, where the plaintiff was sum- 
moned to answer a complaint of a 
civil wrong for which an arrest 
could not be made at all,” and the 
evidence disclosed absolutely noth- 
ing which by an intendment could 
convey a charge of a criminal 
offense). 

58. Broom v. Douglass, 175 Ala. 
268, 57 S 860, 44 LRANS 164, AnnCas 
L9L4C 1155; Platz v. Marion, 35 €al. 
A. 241, 169 P 697; Grove v. Van 
Duyn, 44 N. J. L. 654, 43 AmR 412. 

59. U. S.—Allee v. Reece, 39 Fed. 
341; Cooke v. Bangs, 31 Fed. 640. 

Ala.—Broom v. Douglass, 175 Ala. 
268, 57 S 860, 44 LRANS 164, AnnCas 
1914C 1155; Burgin v. Sullivan, 151 
Ala. 416, 44 S 202; Heard v. Harris, 


68 Ala. 43; Busteed v. Parsons, 54 
Ala. 393, 25 AmR 688. 

Alaska.—Mitchell vy. Galen, i 
Alaska 339. 


Ark,—Casey v. Casey, 218 SW 678; 
McIntosh v. Bullard, 95 Ark. 227, 129 
SW 85; Trammell v. Russellville, 34 
Ark. 105, 36 AmR 1. 

Cal.—Going v. Dinwiddie, 86 Cal. 
633, 25 P 129; Turpen v. Booth, 56 
Cal. 65, 38 AmR 48; Downer vy. Lent, 
6 Cal. 94, 65 AmD 489. 

Colo.—Terry v. Wright, 9 Colo. A. 
I 478 Pa905; 

Conn.—MeVeigh v. Ripley, 77 Conn. 
136, 58 A 701. 

Del.—Bailey v. Wiggins, 5 Del. 462, 
60 AmD 650. 

Hawaiii—Gomez v. Whitney, 21 
Hawaii 539. 

1ll.— Flack v. Ankeny, 1 Il]. 187. 

Ind.—State v. Wolever, 127 Ind. 
306, 26 NE 762; Dietrichs v. Schaw, 
43 Ind. 175; Cooper vy. Adams, 2 
Blackf. 294, 


lowa.—F oft v. Hamilton, 170 Iowa 
576, 153 NW 146. 


ee eho da v. Thiebold, 9 Kan. 
Ky.—Clark v. Hampton, 163 Ky. 
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The 


698, 174 SW 490; Dixon v. Cooper, 
109 Ky.°29, 58 SW 437, 22) Kyi '539; 
Hollon vy. Lilly, 100 Ky. 5538, 38 SW 
878, 18 Kyl 968.. 

Mass.—Pratt -v. Gardner, 2 Cush. 
63, 48 AmD -652. 

Mich.—Schultz—v. Huebner, 108 
Mich. 274, 66 NW 57; Brooks vy. Man- 
gan, 86 Mich. 576, 49 NW 688, 24 
AmSR 137; Van Deusen v. Newcomer, 
40 Mich. 90. 

Minn.—Gifford v. Wiggins, 50 
Minn. 401, 52 NW 904, 18 LRA 356. 

Nebr.—Atwood v. Atwater, 43 
Nebr. 147, 61 NW 574. 

N.»=J.—Booth v. Kurrus, 55 N. J. 
Li. -3707 267A 1013; Hann -v. Lloyd) 
50, INs 0S: Sas, 1A. 7346 Mangold -v. 
Thorpe, 33 N. J. Li. 134. 

N. Y.—Sweeney v. O’Dwyer, 197 
Nev Y. 499; -90.-.NE, 1129; Swart. ve 
Rickard, 148 N. Y. 264, 42 NE 665; 
Austin v. Vrooman, 128 N. Y. 229, 
28 NE 477, 14 LRA: 138; Ayers v. 
Russell, 50 Hun 282, 3 NYS 338; Bo- 
cock v. Cochran, 32 Hun 521; Lange 
v. Benedict, 8 Hun 3862 [aff 73 N. Y. 
12, 29 AmR 80 (app dism 99 U. S. 
68, 25 Li. ed. 469)]; Nowak v. Waller, 
LOFINY Sel99 Saft: 1325 cNe eyes 5904730 
NE 868]; Campbell v. Ewalt, 7 HowPr 
399; Stewart v. Hawley, 21 Wend. 
552; Horton v. Auchmeody, 7 Wend. 
200; Butler v. Potter, 17 Johns. i145; 
Yates v. Lansing, 5 Johns. 282 [aff 
9 Johns. 395]. 

N. C.—Furr v. Moss, 52 N. C. 525. 

Oh.—Brinkman v. Drolesbaugh, 97 
Oh. St. 171, 119 NE 451, LRA1918F 
1132; Wheeler v. Gavin, 5 Oh. Cir. 
Ct.' 246;.3 Oh. Cir, Dec: 123. 

Okl.—Flint v. Lonsdale, 41 Ok1. 
448, 452, 1389 P 268 [cit Cyc]. 


Utah.—Marks v. Sullivan, 9 Utah 
12. Son ba 22, 
Vt.—Rudd v. Darling, 64 Vt. 456, 


25 A 479; Pierson v. Gale, 8 Vt. 509, 
30 AmD 487; Banister v. Wakeman, 
64 Vt-2038, 23° A 58h; 15° TRA 20D ” 
Be rer v. Moorman, 80 Va. 
131. 

W. Va.—Tavenner v. Morehead, 41 
W. Va. 116, 23 SE 673. 

Wis.—Carter v. Dow, 16 Wis. 298. 

Eng.—Houlden v. Smith, 14 Q. B. 
841, 68 ECL 841, 117 Reprint 323; 
Carratt v. Morley, 1 Q. B. 18, 41 BCL 
417, 113 Reprint 1036; Taaffe v. 


Downes, 3 Moore P. C. 36, 13 Reprint 


15; Calder v. Halket, 3 Moore P. C. 
28, 138 Reprint 12. 

N. B.—Sewell v. Olive, 9 N. B. 394; 
Stewart v. Hazen, 7 N. B. 254. 
ye S.—Marter v. Pryor, 16 N. S. 


Ont.—Crawford v. Beattie, 39 U. C. 
QB eases 
igs Ree v. Bolduc, 7 RevLeg 
148. 

[a] Reasons for rule.—(1) This 
rule of exemption from civil liability 
exists for the benefit of the com- 
munity, which must have the serv- 
ices of judges unharassed by the 
continual questioning of their con- 
duct and motives by disappointed 
litigants. Cottam v. Oregon City, 98 
Fed. 570; Broom v. Douglass, 175 
Ala. 268, 57 S 860, 44 LRANS 164, 
AnnCas1914C 1155; Platz v. Marion, 


soeCaly AY 241) T69sP 697in i¢2) itis 
a privilege not primarily designed 


— 
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pale of their authority, although involving demon- 
strable legal error.°® 

2. Distinction between Judges of Courts 
of General and of Limited Jurisdiction. The rules 
just stated *® as to exemption of judicial officers 
from liability for their official acts while applied 
without exception to judges of courts of general 
jurisdiction *! have not in all instances been applied 
to judges of inferior courts,®? but the strong trend 
of authority has been to apply the same rules to 
judges of courts of general jurisdiction and to those 
of limited jurisdiction,®? such as justices of the 


for the protection of the judge, but 
for the protection of the public, by 
making the judges free, independent, 
and fearless in the discharge of their 
duties. Mitchell v. Galen, 1 Alaska 
339; McIntosh v. Bullard, (Ark.) 219 
SW 85; Terry v. Wright, 9 Colo. A. 
11, 47 P 905; Gomez v. Whitney, 21 
Hawaii 539; Banister v. Wakeman, 64 
Vit; 203, 23. Ay 08D, bd. Li A 22 0b eGo) 
Sound public policy demands that 
all judicial officers should feel free 
to exercise their duties. fearlessly 
and without dread or fear of a dam- 
age suit for false imprisonment for 
any mistake that may be made by 
them in an effort to see that the laws 
of the state and municipality are re- 
spected and obeyed. Such policy de- 
mands that that be the rule, even 
though individuals may suffer loss 
or injury. Richardson v. Capwell, 
(Utah) 176 P 205. (4) The. denial 
of it would be fatal to the adminis- 
tration of justice, and produce 
greater evils than any which can re- 
sult from holding the judge exempt 
from being sued as a_ trespasser. 
Any wrong done to the individual by 
an illegal arrest may be speedily re- 
dressed by the writ of habeas cor- 
pus; and for malice or corruption the 
judge may be punished; but how can 
justice be administered if every opin- 
ion or judzment of the magistrate 
may subject him to a civil suit? 
There is no safety but in the rule 
that holds.a judge acting in good 
faith irresponsible to the party for 
error in judgment. Bailey v. Wig- 
gins, 5-Del. 462, 60 AmD 650. (5) 
If the law made a magistrate civilly 
responsible if he erroneously issues 
a warrant it is obvious that he 
would resolve all doubts against its 
issuance, and in consequence public 
interests would suffer because crimes 
which should be, will not be investi- 
gated or punished. Gardner  v. 
Couch, 137 Mich. 358, 100 NW 673, 
101 NW 802, 109 AmSR 684. 


60. See supra § 9%. 
61. U. S.—Lange’s Case, 30 F. Cas. 
No. 18,307, 13 Blatchf. 546. 


Ala.—Blancett v. Winberley, 16 
Ala. A. 402, 78 S 818; Bustead. v. 
Parsons, 54 Ala. 393, 25 AmR 688. 

Ark.—McIntosh y. Bullard, 95 Ark. 
227, 129 SW 85. 

Cal.—Pickett v. Wallace, 57 Cal. 
55: ; 

Ga.—Calhoun v. Little, 106 Ga. 336, 
32 SE 86, 71 AmSR 254, 48 LRA 630. 

Hawaii—Gomez yv. Whitney, 21 
Hawaii 539. 

N. Y.—Lange v. Benedict, 73 N. Y. 
12, 18 AlbLJ 11, 29 AmR 80 [aff 8 
Hun 362]. : 

Okl.—Comstock  v. 
Okl. 487, 69 P 955. 

62. Tracy v. Williams, 
107, 10 AmD 102; Piper v. Pearson, 2 
Gray (Mass.) 120, 61 AmD 438. See 
generally Judges [23 Cye 569]. i 

63, McIntosh v. Bullard, 95 Ark. 
227, 129 SW 85;. Calhoun v. Little, 
106 Ga, 336, 32 SE 86, 71 AmSR 254, 


Hagleton, 11 


43 LRA 630. And see eases intra 
notes 64—66, 
{a] Reason for exemption is the 


same as for courts of general juris- 
diction.— If a judge of an inferior ju- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


4 Conn. - 


§§ 99-100] 


peace,** city magistrates,*5 and other officers with 
special judicial funetions,** when acting in a judicial 
However, a distinction may exist in the 
fact that a presumption exists in favor of a court 


capacity.®7 


of superior jurisdiction that such 


within its jurisdiction, unless the absence of -all 
jurisdiction is shown,®* while such a presumption 
does not arise where the jurisdiction of the court 
Where there is a clear absence of all 
jurisdiction, the lability is the, same as to both 
classes of officers,’° and honesty of purpose, while 


is limited.®® 


it may mitigate damages, cannot 


risdiction has the power under au- 
thority of law to hear and pass on 
eases to which the particular offense 
belongs, the same reason should re- 
quire that he should be protected 
from civil liability for an erroneous 
-decision which exempts judges of su- 
perior or general jurisdiction from 
such liability. McIntosh v. Bullard, 
95 Ark. 227, 129 SW 85. 

{b] Reasons for distinction criti- 
cized.—‘‘ ‘After an exhaustive ex- 
amination of the cases which make 
this distinction, we have to say that 
we do not think they are founded 
upon grounds which can be sustained 
by any logical or reasonable argu- 
ment.’ ... ‘But, in reason, if judges 
properly expected to be most learned 
can plead official exemption for their 
blunderings in the law, a fortiori 
those from whom less is to be ex- 
pected and who receive less pay 
should not be compelled to respond 
in damages to their mistakes hon- 
estly made after due carefulness.’”’ 
Calhoun v. Little, 106 Ga. 336, 340, 
32 SE 86, 71 AmSR 254, 43 LRA 630. 

64. U.. S.—Cottam v. Oregon City, 
98 Fed. 570; Allec v. Reece, 39 Fed. 
341. 

Ala.—Broom vy. Douglass, 175 Ala. 
268, 57 S 860, 44 LRANS: 164, Ann 
Cas1914C 1155; Heard v. Harris, 68 
Ala. 43; Blancett v. Wimberley, 16 
Ala. A. 402, 78 S 318. 

Ark.—MclIntosh v. Bullard, 95 Ark. 
227, 129 SW 85. 

Cal.—Dusy v. Helm, 59 Cal. 188; 
Platz v. Marion, 35 Cal. A. 241, 169 
P 697 


Conn.—MeVeigh v. Ripley, 77 Conn. 
136,-58 A 701. 
Ga.—Caihoun v. Little, 106 Ga. 336, 
32 SE 86, 71 AmSR 254, 43 LRA 6380. 
Hawaii—Gomez v. Whitney, 21 
Hawaii 539. 
Tll.— Flack v. Ankeny, 1 Ill. 187; 
Hermanson v. Goodyear, 139 Ill. A. 
Hampton, 163 Ky. 


374. 

Ky.—Clark v. 

698, 174 SW 490; Hollon v. Lilly, 100 
Ky. 553, 88 SW 878, 187 KyL 968; 
Pepper v. Mayes, 81 Ky. 673. 

Me.—Rush v. Buckley, 100 Me. 322, 
61 A 774, 70 LRA 464, 4 AnnCas 
318; Downing v. Herrick, 47 Me. 462. 

Md.—Roth v. Shupp, 94 Md. 55, 50 
A 430. 

N. H.—Burnham v. 33 
N. H. 247. 

N. J.—Smith v. Hibler, (Sup.) 92 A 
64. 
‘ N. fy.__Gano v. Hall, 42 N. Y. 67 
[af€é 5, Park. Cr. 651]; Baldwin v. 
Rice, 147 App. Div. 347, 131 NYS 
785; Jones v. Foster, 43 App. Div. 
328, 59 NYS 738; Sands v. Benedict, 
9 Wun 479, 5 Thomps. & C. 19; Nowak 
vy. Waller, 10 NYS 199 [aff 132 N. Y. 
590 mem, 30 NE 868 mem]; Camp- 
bell v. Ewalt, 7 HowPr 399; Weaver 
v. Devendorf, 3 Den. 117. : 

Oh.—Sly v. Robinson, 20 -Oh. “Cir. 
CELEN- Ss) (2:97. 

SS ee a 41 Okl. 
448, 139 P : ‘ 

Utah.—Richardson v. Capwell, 176 
P 205; Marks v. Sullivan, 9 Utah 
$12,388 RP, 224. 

Vt.—Banister v. Wakeman, 64 Vt. 
203, 238 A na 201; Wright 
. Hazen, 24 hs é . 
‘ Wis.—Robertson v. Parker, 99 Wis. 


Stevens, 


Lonsdale, 


FALSE IMPRISONMENT 
[6100] 3. 


court has acted 


justify a clear 


652, 75 NW 4238, 67 

Wyo.—Wolcott v. 
Beiaige CAG eal Sa MY (Pate ies 
Ben S.—Parker v. Etter, 

Ont.—Sinden v. Brown, 17 Ont. 
706; Crawford v. Beattie, 39 U. C€. 
Or Beeil3s-Thorpe v. Oliver, 20-U.4€5 
Q. B. 264. 

[a] De jure officer.—Exemption 
applies when defendant is shown to 
be a justice de jure, not merely de 


AmSR 889. 
Bachman, 3 Wyo. 


33 N. S. 


facto. Newman v. Tiernan, 37 Barb. 
GN Yaa. 

65. lIowa—Green v. Talbot, 36 
Iowa 499. 

Ky.—Rowe v. Reneer, 99 SW 250, 
380 Kyl 545. 


Minn.—Stewart v. Cooley, 23 Minn. | 
347, 23 AmR 690. 

N. Y¥.—Smith v. Bell, ete, Fdy. 
Co., 127 App. Div. 278, 111 NYS 202; 


Brunner v. Downs, 17 NYS 6338. 
Vt—Rudd v. Darling, 64 Vt. 456, 
2 PAS 4.98 


wee noe v. Moorman, 80 Va. 

Eng.—wNorris v. Seed, 3 Exch. 782, 
154 Reprint 1061. 

66. Gibson v. McDonald, 139 App. 
Div. 51, 123 NYS 504; Willis v. Have- 
meyer, 12 N. Y. Super. 447. 

[a] Exemption has been allowed 
to: (1) Commissioners in bankruptcy. 
Doswell v. Impey, 1 B. & C. 163, 8 
ECL 70, 107 Reprint 61 [overr Mil- 
ler v. Seare, W. BI. 1141, 96 Reprint 
673]. (2) A county road commis- 
sioner. McMichael vy. Blasingame, 
108 Ga. 298, 33 SE 968. (3) Mayors of 
cities ‘acting judicially. State v. 
Wolever, 127 Ind. 306, 26 NE 762; 
McGrew v. Holmes, 145 Towa 540, 124 
NW 195; Boutte v. Emmer, 43 La. 
Ann. 980, 9 S 921, 15 LRA 638. (4) 
Superintendent of insane asylum. 
Van Deusen v. Newcomer, 40 Mich. 


90. 

Foft v. Hamilton, 
576, 153 NW 146. 

Cottam v. Oregon City, 98 Fed. 
570. 


69. Cottam y. Oregon City, 98 Fed. 
570; Poulk v. Slocum, 3 Blackf. (Ind.) 


421. 
70. Cottam v. Oregon City, 98 Fed. 


570. 

71. Glazar v. Hubbard, 102 Ky. 
68, 42 Sw 1114, 19 KyL 1025, 80 
AmSR 340, 39 LRA 210; Truesdel v. 
Combs, 33 Oh. St. 186. See also 
cases infra § 100. 5 

72, iahility for corrupt or mali- 
cious acts generally see Judges [23 
Cye 507]. : 

72. U. S—Cottam v. Oregon City, 
98 Fed. 570; Cooke v. Bangs, 31 Fed. 
640. 

Ala.—Broom v. Douglass, 175 Ala. 
268, 57 S 860, 44 LRANS 164, AnnCas 
1914C 1155. 

Ga.—Calhoun v. Little, 106 Ga. 336, 
39 SE 86,71 AmSR 254, 43 LRA 630. 

Hawaii—Gomez v. Whitney, 21 Ha- 
waii 539. 

Ind.—State v. Wolever, 127 Ind. 
306, 26 NE 762. 

Ky.—Dixon v. Cooper, 109 Ky. 29, 
58 SW 437, 22 Kyl 539. : 

Mass.—Clarke v. May, 2 Gray 410, 
61 AmD 470. 

Mich.—Curnow Vv. 110 
Mich. 10, 67 NW 982. 

N. J.—Mangold v. Thorpe, 33 N. J. 


170 Iowa 


Kessler, 


[250.J.] 517 


usurpation of authority.” 

Effect of Malice or Corruptness.”? 
Where the circumstances are such that the judicial 
officer would otherwise be exempt from an action 
for false imprisonment, he is not, according to the 
weight of authority, liable, although he has acted 
maliciously or corruptly.” 
tically no dispute that such is the rule in respect 
to judges of courts of general jurisdiction;"* and 
where the point has been squarely raised, the same 
rule has been, in the majority of cases, applied to 
judges of courts of limited jurisdiction,’ although 


There has been prac- 


L. 134. ; 
oan Y.—Landt v. Hilts, 19 Barb. 

Vt.—Banister vy. Wakeman, 64 Vt. 
203, 238 A 585, 15 LRA 201. 

“Malice, or corruption, in a judge, 
though he keeps strictly within the 
pale of his jurisdiction . is the 
gravest of offenses, which the law 
provides adequate and appropriate 
remedies to punish. Individual 
wrong, suffered from them, is merged 
in the higher wrong to society and 
the State, and must be redressed by 
the remedies the State can pursue 
against the unjust judge.” Woodruff 
v. Stewart, 63 Ala. 206, 215. 

74, U. S.—Cooke v. Bangs, 31 Fed. 
640. See also Bradley v. Fisher, 13 
Wall. 335, 20 L. ed. 646 (explaining 


the qualifying words in Randall v. 
ES tae Te Walleanb23, (Lon deeeeds 
~ Alaska—Mitchell vy. Galen, 1 
Alaska 339. 


Ga.—Calhoun vy. Little, 106 Ga. 336, 
SE 86, 71 AmSR 254, 483 LRA 


Whitney, 21 
7 Lans. 


32 
630. 
Hawaiii—Gomez. v. 
Hawaii 539. 
N. Y.—Miller v. Adams, 
131). [atti 520 N.. Yo 409). 
See Wilcox v. Williamson, 61 Miss. 


310. 

75. U. S.—Cottam v. Oregon City, 
pee 570; Cooke v. Bangs, 31 Fed. 
640. 

Ala.—Broom v. Douglass, 175 Ala. 
268, 57 S 860, 44 LRANS 164, Ann 
Casi914C 1155; Lacey v. Hendricks, 
164 Ala. 280, 51 S 157, 187 AmSR 45; 
Karly v. Fitzpatrick, 161 Ala. 171, 49 
8S 686, 1385 AmSR 123; Woodruff v. 
Stewart, 63 Ala. 206; Blancett_ v. 
Wimberley, 16 Ala. A. 402, 78 S 318. 

Ga.—Calhoun v. Little, 106. Ga. 
336, 32 SE 86, 71 AmSR 254, 43 LRA 
630. 


Ind.—State v. 127 Ind. 
306, 26 NE 762. 


Wolever, 


Mass.—Pratt v. Gardner, 2 Cush. 
63, 48 AmD 652. 
Mich.—Curnow v. Kessler, 110 


Mich. 10, 67 NW 982. 

Nev.—Gordon v. Nye County Fifth 
Judicial. 2Dist., Ct.j.36 | Nevin d, sd ee 
134, 44 LRANS 1078. 

N. J.—Mangold v. Thorpe, 33 N. J. 
L. 134. 

N. C.—Seott v. Fishblate, 117 N. C. 
265, 23 SH 4386, 30 LRA 696. 

[a] In Kentucky the doctrine 
which appears to have been enun- 
ciated in some of the cases (see 
Hollon v. Lilly, 100 Ky. 5538, 38 SW 
878, 18 Kyl 968; Ayars v. Cox, 10 
Bush 201; Revill v. Pettit, 3 Metc. 
314) to the effect that an inferior 
judge may be liable for acts within 
his jurisdiction done from malicious 
or corrupt motives, seems to have 
been overruled by Dixon v. Cooper, 
109 Ky. 29, 58 SW 437, 22 KyL 539. 
And see also Clark v. Hampton, 162 
Ky. 698, 174 SW 490; Pepper v. 
Mayes, 81 Ky. 673. 

[b] In New York (1) it has been 
said that the doctrine that the ju- 
dicial officer is protected whenever 
he has jurisdiction and enough is 
shown to call upon him for a de- 
cision, even though he errs grossly, 
and even intentionally, has long been 
firmly established. Landt v. Hilts, 


= 


518 [25C.5.] 


m 


ated, he incurs liability.’® 


corrupt acts. 
{§ 101] 4. 


19 Barb. 283 (citing cases). (2) In 
an action for false imprisonment 
where a judicial officer had jurisdic- 
tion to impose a punishment pro- 
vided only certain conditions existed 
which did not exist in the case, but 
nevertheless exceeded his. jurisdic- 
tion by imposing a punishment, the 
court held that if this was a judicial 
error simply, no civil liability should 
attach, but if it was a malicious act, 
then he would be liable civilly, and 
the complaint was held insufficient 
because it did not allege that the 
act was malicious. Starrett v. Con- 
150 App. Div. 859, 135 NYS 


[c] In South Carolina, the early 
case of Garvin v. Blocker, 4 S. C. L. 
157, in which the liability of a ju- 
dicial officer was rested in part upon 
the fact that he acted maliciously, 
is criticized in this respect in McCon- 
nell v. Kennedy, 29 S. C. 180, 7 SE 
76. 

76. Green v. Talbot, 36 Iowa 499; 
Londegan v. Hammer, 30 Iowa 508; 
Robertson v. Parker, 99 Wis. 652, 75 
NW 428, 67 AmSR 889. 

77, Chambers v. Oehler, 107 Iowa 
155, 77 NW 853; Gardner v. Couch, 
137 Mich. 358, 100 NW 673, 101 NW 
802, 109 AmSR 684; Robertson v. 
Parker, 99 Wis. 652, 75 NW 423, 67 


- AmSR 889. 


78. Bohri v. Barnett, 144 Fed. 389, 
15 CCA 327; Cottam v. Oregon City, 
98 Fed. 570; McIntosh v. Bullard, 95 
Ark, 227, 129 SW 85; Calhoun v. 
Little, 106 Ga. 336, 32 SE 86, 71 
AmSR 254, 43 LRA 630; Gomez v. 
Whitney, 21 Hawaii 539. 

{a] Illustration of distinction.— 
“Thus, if a probate court, invested 
only with authority over wills and 
the settlement of estates of deceased 
persons, should proceed to try par- 
ties for public offences, jurisdiction 
over the subject of offences being en- 
tirely wanting in the court, and this 
being necessarily known to its judge, 
his commission would afford no pro- 
tection, to him in the exercise of the 
usurped authority. But if on the 
other hand a judge of a criminal 
court, invested with general criminal 
jurisdiction over offences committed 
within a certain district, should hold 
a particular act to be a public of- 
fence, which is not by law made an 
offence, and proceed to the arrest and 
trial of a party charged with such 
act, or should sentence a party con- 
victed to a greater punishment than 
that authorized by the law upon its 
proper construction, no personal lia- 
bility to civil action for such acts 
would attach to the judge, although 
those acts would be in excess of his 
jurisdiction, or of the jurisdiction of 
the court held by him, for these are 
particulars for his judicial consider- 
ation, whenever his general jurisdic- 
tion over the subject-matter is in- 
voked.” Per Field, J., in Bradley v. 
Fisher, 13 Wall. (U. S.) 335, 352, 20 
L. ed. 646. 

79. U. S.—Allec v. Reece, 39 Fed. 
$41; Johnson v. Tompkins, 13 F, Cas. 
No. 7,416, Baldw. 571. 

Ala.—Woodall v. McMillan, 38 Ala. 


622. 

Alaska.—Mitchell_ v. Galen, i 
Alaska 339. 

Ark.—Thompson v. Whipple, 54 


Ark. 203, 15 SW 604; Vanderpool v. 
State, 34 Ark. 174. 


some decisions may be found stating that if an 
i Prior judge acts maliciously or corruptly, even 
in a matter in which he otherwise would be exoner- 
If, however, a judicial 
officer has no jurisdiction of the subject matter or 
person he is civilly liable for his malicious and 


Clear Absence of All Jurisdiction. 
It is stated in a number of decisions that there is 


FALSE IMPRISONMENT 
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a clear distinction between absence of all juris- 
diction as to the subject matter and excess of juris- 
diction.”® If a judicial officer acts in the clear ab- 
sence of all jurisdiction and authority he incurs 
liability,”® even though his act involves his decision 
made in good faith, that he had such jurisdiction,*° 


and his honesty of purpose is not a defense to the 


action.®! 


Cal.—De Courcey yv. Cox, 94 Cal. 
665, 30 P 95. 

Conn.—Tracy v. Williams, 4 Conn. 
107, 10 AmD 102; Burlingham v. 
Wylee, 2 Root 152. 

Tlii—Newton v. Locklin, 77 Ill. 103; 
Barnes v. Barber, 6 Ill. 401; Hull v. 
Blaisdell, 2 Ill. 332; Wlack v. Ankeny, 
1 Ill. 187; Moore v. Watts, 1 Ill. 42. 

Ind.—State v.~ Wolever, 127 Ind. 
306, 26 NE 762; Dietrichs v. Schaw, 
43 Ind, 175; Davis v. Bush, 4 Blackf. 
330. : 

Kan.—Prell v. McDonald, 7 Kan. 
426, 12 AmR 423. 

Ky.—Clark v. Hampton, 163 Ky. 
698, 174 SW 490; Stephens v. Wilson, 
115 Ky. 27, 72 SW 336, 24 KyL 1832; 
Glazar v. Hubbard, 102 Ky. 68, 42 
SW 1114, 19 KyL 1025, 80 AmSR 340, 
39 LRA 210; Sthreshley v. Fisher, 
Hard, 249. 

La.—Boutte v. Emmer, 43 La. Ann. 
980, 9 S921, 15 LRA 63. 

Me.—Stuart v. Chapman, 104 Me. 
17, 70 A 1069; Grace v. Teague, 81 
Me. 559, 18 A 289; Wills v. Whittier, 
45 Me. 544. 

Mass.—Piper v. Pearson, 2 Gray 
120, 61 AmD 438; Doggett v. Cook, 11 
Cush. 262; Pratt v. Gardner, 2 Cush. 
63, 48 AmD 652; Kendal v. Powers, 
ae ORE 553; Rex v. Gay, 1 Quincy 


Mich.—Stensrud v. Delamater,, 56 
Mich. 144, 22 NW 272; Thompson 
v. Ellsworth, 89 Mich. 719; Sheldon 
Vey hell, . 33n- Miaich... 71 ss Pace aay. 
Mitchell, 13 Mich. 68; 86 AmD 75; 
La Roe v. Roeser, 8 Mich. 587. 

Miss.—State v. McDaniel, 78 Miss. 
1, 27 S 994, 84 AmSR 618, 50 LRA 
sie Wilcox v. Williamson, 61 Miss. 


Mo.—Ray v. Dodd, 132 Mo. A. 444, 
112 SW 2; Brueckner v. Frederick, 
109 Mo. A. 614, 83 SW 775; St. Louis 
v. Karr, 85 Mo. A. 608. 

N. Y.—Worden v. Davis, 195 N. Y. 
391, 88 NE 745, 22 LRANS 1196; Mc- 
Carg v.. Burr, 186 N. Y. 467,.79 NE 
715 [aff 106 App. Div. 275, 94 NYS 
675]; Birdsall v. Fuller, 11 Hun 204; 
Miller v. Adams, :7 Lans. 131 [aff 
52. N; -Y.,. 40913; Comfortyv. “Bualton; 
39 Barb. 56; Pratt v. Hill, 16 Barb. 
303; Burns v. Erben, 24 N. Y. Super. 
555;)-26 “HowPr.-273 jfafft 140) Niesy. 
463]; Maher v. Potter, 112 NYS 102; 
Wilson v. Robinson, 6 HowPr 110; 
Savacool v. Boughton, 5 Wend. 170, 
21 AmD 181; Horton v. Auchmoody, 
7 Wend. 200; Bigelow v. Stearns, 
19 Johns. 39, 10 AmD 189; Butler v. 
Potter, 17 Johns. 145; Smith v. Shaw, 
12 Johns. 257; Percival v. Jones, 2 
Johns. Cas. 49. 

Oh.—Truesdell v. Combs, 33 Oh. 
7 186; Taylor v. Alexander, 6 Oh, 

Pa.—Ross v. Hudson, 6 Pa. Super. 
552, 42 WklyNC 48. 
3078S. "Cin be 


= C.—Miller v. Grice, 
147. 
Tenn.—Touhey v. King, 9 Lea 422. 


Vt.—Goodell v. Tower, 77 Vt. 61, 
58 A 790, 107 AmSR 745. 

Wis.—Heller v. Clarke, 121 Wis. 
71, 98 NW 952; Holz v. Rediske, 


116 Wis. 353, 92 NW 1105; Robertson 
v. Parker, 99 Wis. 652, 75 NW 428, 
67 AmSR 889; Brosde v. Sanderson, 


86 Wis. 368, 57 NW 49; Carter vy. 
Dow, 16: Wis. 298. ; 
Eng.—Carratt v. Morley, 1 Q. B. 


18, 41 BCL 417, 113 Reprint 1036; 
Pease v. Chaytor, 1 B. & S. 658, 101 


wee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Unconstitutional statute. Liability has been im- 


ECL 658, 121 Reprint 859; Marshal- 
séa Case, 10 Coke 68b, 77 Reprint 
1027; Crepps v. Durden, Cowp. 640, 
98 Reprint 1283; Cave v. Mountain, 
1M. & G. 257, 39 ECL: 747, 133° Re- 
print 330; Groome y. Forrester, 5 M. 
& S. 314, 105 Reprint 1066; Watson 
v. Bodell, 14 M. & W. 57, 153 Reprint 
388; Smith v. Bouchier, Str. 993, 93 
Reprint 989; Hill v. Bateman, Str. 


710, 93 Reprint 800; Morgan vy. 
Hughes, 2 T. R. 225, 100 Reprint 123. 

Que.—Bissonnette v. Bornais, 16 
L. C. 377; Lacombe v. St. Marie, 3 
RevLleg 449. 

N. B.—McCatherin-v. Jammer, 41 
N. B. 367, 9 DomLR 874, 11 HastLR. 
527; Melanson v. Lavigne, 37 N. B. 
539; Wetmore v. Harding, 18 N. B. 
338; Smith v. Simmons,. 15 N. “3B. 
20 Garrison v. Harding, 14 N. B. 
66 


pane S.—Parker v. Etter, 33 N. S. 
Ont.—Jones v. Grace, 17 Ont. 681. 
[a] Ejection from city council.— 

The mayor of a city has no inherent 

authority, according to the usages 

of deliberate bodies to order a mem- 
ber to be excluded from a council 
meeting on account of disorderly be- 
havior not amounting to a _ threat- 
ened infliction of personal injuries nor 
stoppage of the progress of business, 
and for the execution of such an or- 

der he will be liable for false im- 

prisonment. Thompson v. Whipple, 

54 Ark. 203, 15 SW 604. But see Can- 

field v. Gresham, 82 Tex. 10, 17 SW 

390 (where it was held that the house 

of representatives having under the 

state constitution the right to punish 
for contempt a person obstructing its 
meetings, anc having the undoubted 
right to determine what conduct con- 
stituted such obstruction, no right 
of action accrued against the mem- 

bers for voting for an order to im- 

prison such person for contempt). 
[b] In Georgia (1) the statutory 

provision that a judicial officer is 
not liable for issuing a warrant, al- 
though defective in form or void for 
want of jurisdiction, is limited not 
only to an act done out of court, but 
to one which, although to some ex- 
tent judicial, is largely ministerial 
in its nature, and can have no ap- 
plication to the acts of a judicial 
officer while presiding in court and 
as a court passing upon a question 
involving his jurisdiction. Calhoun 

vi Jaittle, 106 (Gas 8386) 32. Sb Soil 

AmSR 254, 43 LRA 630. (2) Neither 

the institution nor the prosecution of 

a civil suit in a court which has no 

jurisdiction thereof affords ground 

for the bringing by defendant of an 
action against plaintiff for malicious 

prosecution. Where, however, such a 

suit is brought maliciously and with- 

out probable cause, and defendant 
is in consequence restrained of his 
liberty, he may maintain against 


plaintiff an action for false imprison-: 


ment, — without regard to whether 
final judgment was entered in the 
unauthorized suit or not. Berger vy. 
Sa 113 Ga. 869, 39 SE 326. 
A. 402, 78 S 318; Broom v. Douglass, 
175 Ala. 268, 57 S 860, 44 LRANS 
164, AnnCasi1914C 1155. : 

81. Cal—De Courcey v. Cox, 94 
mee Shee P 95. 

an.—Prell v. McDonald, 7 : 

426, 12 AmR 423. se 


Blancett v. Wimberley, 16 Ala. 
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posed where the statute under which the officer acted 


was unconstitutional.*? 


Loss of jurisdiction pendente lite. 
eases holding that a judicial officer may be liable 
if he acts after he has lost jurisdiction in the ease 


pendente lite.®? 


Disqualification. It has been held that a judicial 
officer who acts as counsel for complainant dis- 
qualifies himself to act as judge, and this may be 
shown to establish want of jurisdiction to issue 


process.*# 
Expiration of term. 


Number entitled to act. 


Ky.—Glazar v. Hubbard, 102 Ky. 
68, 42 SW 1114, 19 KyL 1025, 80 
AmSR 340, 39 LRA 210. : 


Oh.—Truesdell vy. Combs, 33 Oh. St. 
186. 
Wis.—Robertson v. Parker, 99 Wis. 


652, 75 NW 423, 67 AmSR 889. 

N. B.—Melanson vy. Lavigne, 37 
NG B. 539: 

$2. Kelly. -v...,,Bemis,,; = 4. Gray 


(Mass.) 83, 64 AmD 50. 

83. Dyer v. Smith, 12 Conn. 384; 
Ray v. Dodd, 132 Mo. A. 444, 112 SW 
2; Holz v. Rediske, 116 Wis. 353, 92 
NW 1105; Robertson v. Parker, 99 
Wis. 652, 75 NW 423, 67 AmSR 889; 
Brosde v. Sanderser, 86 Wis. 368, 
57 NW 49. i 

[a] Adjournment causing loss of 
jurisdiction.—Where a statute pro- 
vides that adjournment may be had 
by consent, a justice of the peace who 
grants an adjournment without such 
consent loses jurisdiction of the 
cause, and thereafter has no power 
to issue a subpcena to compel the 
attendance of a witness or to issue 
an attachment for his appearance. 
Holz v. Rediske, 116 Wis. 353, 92 NW 
1105. 


84, Stensrud v. Delamater, 56 
Mich. 144, 22 NW 272. 
85. Stenson v. Koch, 152 N. Y. 


87, 46 NE 176. 
86. Grace v. Teague, 81 Me. 559, 


18 A 289. R 
87. Revill v. Pettit, 3 Metc. (Ky.) 

314. ( : 
[a] Commitment by one justice, 


when power to commit is given to 
two justices, is void, and the justice 
lays himself open to action for dam- 
ages. Revill v. Pettit, 3 Metc. (Ky.) 
314. 

88. Stephens v. Wilson, 115 Ky. 
27, 72 SW 336, 24 KyL 1832; Howell 
v. Wysor, 74 W. Va. 589, 82 SE 503, 
AnnCasi1916C 519; Elias v. O’Brien, 
4 Newfoundl. 380. | 

fa] Justices sitting as commis- 
sioners lack power to arrest.— Where 
defendants, justices of the peace, 
were sitting as commissioners ap- 
pointed by the governor to investi- 
gate matters connected with a ship- 
wreck, and caused the arrest and de- 
tention of plaintiff for refusal to 
appear before them as a witness, it 
was held in a subsequent suit for 
false imprisonment that. defendants 
being then mere commissioners with- 
out judicial authority were proceed- 
ing wholly without jurisdiction and 
were accordingly liable in false im- 
prisonment. Elias v. O’Brien, 4 
Newfoundl. 380. 


89. Piper v. Pearson, 2 Gray 
(Maas.) 120, 61 AmD 438; McCarg 
- vy, Burr, 186 N. Y. 467, 79 NE 715, 


NYAnnCas 96; Heller v. Clarke, 
ray Wis. 71, 98 NW 952; Campbell 
vy. Walsh, 40 N. B. 186, 18 CanCrCas 


An officer is hable also if 
he issues process after his term of office has ex- 
pired,®® although he acted in good faith.8¢ 

Where judicial power is 
by statute: confided to a certain number, the ex- 
ercise of such power by a lesser number may impose 
_liability,87 and one issuing process who is not in 
fact invested with power to do so is not protected 
by the rule exempting such officers.*8 


FALSE IMPRISONMENT 


There are 


Lack of territorial jurisdiction. 
also been held liable where he convicts and imprisons 
one for an offense committed in a locality over which 
he does not have jurisdiction,’® or where he causes 
the arrest of a person beyond his jurisdiction.%° 

Issuance of warrant. 
been held lable where he issues a warrant unsup- 
ported by oath or affirmation ®4 in violation of the 
fourth amendment to the United States constitu- 
tion,®? or of the constitutional or statutory provi- 


[250.5.] 519 


An officer has 


A judicial officer has also 


sions of the state respecting the issuance of warrants 


of arrest.?? 


requirements in 


304. 

{a] Ilustration—Where, upon a 
complaint charging cruelty to ani- 
mals in the town of Wayfield, Ful- 
ton county, a justice of the peace of 
the city of Gloversville issued a war- 
rant of arrest returnable before him- 
self instead of before a justice of 
the town of Wayfield, as required by 
the code section applicable, and de- 
fendant objecting to the legality of 
the warrant and to the jurisdiction 
of the justice to try him is sufse- 
quently detained, tried, and convicted 
over his objection, such magistrate 
is properly held liable in false im- 
prisonment, since in proceeding with 
the trial he did not commit a mere 
error in ruling with respect to ju- 
risdiction, but proceeded wholly 
without jurisdiction. McCarg v. 
Burr,’ 86 Ney. 4675. 790 NE: 0.15, Lit 
NYAnnCas 96. 

90. Robinson vy. Dow, 20 F. 

No. 11,950, 1 Hayw...& H. 239; Mc- 
Care v. Burr, 186 N. Y. 467, 79 NE 
715, 17 NYAnnCas 96; Reynolds v. 
Orvis; .7 Cow. CN. ~¥:) 2693 -Carratt 
v. Morley; 1.Q. B..18,--41. ECL417, 
113 Reprint 1036. 

[a] fllustration.—Under the code 
a justice has no authority to try a 
person for a crime committed in an- 
other town, but can issue a warrant 
directing that such person be brought 


Cas. 


before a magisirate of the town 
where offense was committed. In 
the absence of such magistrate, the 


code provides that the nearest justice 
may try the case. It was held that 
no authority is given a justice to 
issue a warrant in such cases re- 
turnable before himself; such proc- 
ess is wholly void and justice liable 
for arrest and detention thereunder. 
McCarg v. Burr, 186 N. Y. 467, 79 
NE 715, 17 NYAnnCas 96. 

91. Conn.—Tracy v. Williams, 4 
Conn. 107, 10 AmD 102; ‘Grumon v. 
Raymond, 1 Conn. 40, 6 AmD 200. 

Ill—Flach v. Harrington, 1 Ill. 
213, 12. AmD 170: 

Ind.—Poulk vy. 3 Blackf. 
421. 

Kan.—Prell v. McDonald, 7 Kan, 
426, 12 AmR 428. 

Miss.—State v. McDaniel, 78 Miss. 
1, 27 S 994, 84 AmSR 618, 50 LRA 
118; Wilcox v. Williamson, 61 Miss. 
310. 

N. J.—Shaefer v. Smith, 92 N. J. 


In.26%, 106 A271. 
Scott, 27_N. C. 


N. C.—Welch v. 
72. 

Pa.—Kossouf v. Knarr, 206 Pa. 146, 
55 A 854; Greer v. Reese, 14 Pa. Dist. 
658. 

Eng.—Caudle v. Seymour, 1 Q. B. 
889, 41 ECL 825, 113 Reprint 1372; 
Morgan v. Hughes, 2 T. R. 221, 100 
Reprint 123. ! 

Can.—Lacombe y. St. Marie, 3 Rev 


Slocum, 


It is not necessary, however, that the 
charge and oath be reduced to writing,’* unless 
statutory provisions require it;’° and it will be 
presumed in the absence of proof to the contrary 
that the judicial officer complied with statutory 


this respect.?® Where a judicial 


officer issues a warrant on the application of a 
person not authorized by statute to apply for one 
he has been held liable.®7 


Leg 449. 

_N. B.—McCatherin v. 
N. B. 367, 9 DomLR 874, 
527; Melanson vy. Lavigne, 37 N. B. 
539; Garrison v. Harding, 14 N. B. 
166; Nary v. Owen, 2 N. B. 377. 

Ont.—Friel v. Ferguson, 15 U. C. 
CEP e584. 

{a] Affidavit for search warrant 
does not authorize the justice in sub- 
sequently issuing a warrant of arrest 
without a further oath. Melanson v. 
Lavigne, 37 N. B. 539. 

[b] Filling blanks in information. 
—Where an information was sworn 
to charging an offense to ** Gar- 
rison,’ and the justice subsequently 
filled in the name ‘‘William” it was 
held that there never was any sworn 
information against William Garri- 
son, and hence nothing to authorize 
the issuance of a warrant against 
him by that name. Garrison v. 
Harding, 14 N..B. 166. 

[c] Im Louisiana it has been held 
that the mayor of a town who issued 
a warrant without an affidavit as 
required by statute, believing that 
he had authority to do so, should 
not be liable for his honest mistake 
in this respect. Maguire v. Hughes, 
13. La. Ann. 281. 

92. Clark v. Hampton, 163 Ky. 
698, 174 SW 490; Brewer v. Wynne, 
163. NG. 319,..79--SE, 629, “Ann€as 
1915B 319. 

93. See statutory provisions; and 
Poulk v. Slocum, 8 Blackf. (Ind.) 
421; Prell v. McDonald, 7 Kan. 426, 
12 AmR 423; Kossouf v. Knarr, 206 
Pa. 146, 55 A 854. 

94. Clark v. Hampton, 163 Ky. 
698, 174 SW 490; Kessler v. Hoffman, 
9 Ba. Dist. 365. 

95. See statutory provisions; and 
Kessler v. Hoffman, 9 Pa. Dist. 365. 
But see Nowak v. Waller, 10 NYS 
1:99 [aff 132 N.» Y.,590;) 30° NE 868) 
(where a justice who had jurisdic- 
tion of the subject matter was heid 
not liable, although he made a mis- 
take in failing to take an examina- 
tion of complainant and his wit- 
nesses and reduce it to writing as 
required by statute). 

96. Read vy. Shipley, 104 SW 1001, 
31 Kyl 1258; Bradstreet v. Furge- 
son, 23 Wend. (N. Y.) 638. 

97. Walsworth v. McCullough, 10 
Johas. (N. Y.) 98; Goodell v. Tower, 
77 Vt. 61, 58 A 790, 107 AmSR 745; 
Howell v. Wysor, 74 W. Va. 589, 82 
SE 503, AnnCasi1916C 519. 

[a] Zllustrationw—Wheze a _ stat- 
ute authorized the issuance of a 
warrant only on the complaint of 
one of the overseers of the poor, but 
a justice of the peace issued one on 
complaint not made by such per- 
son, he was held liable. Wallsworth 
v. McCullough, 10 Johns. (N. Y.) 
93. 


Jamer, 41 
11 HastLR 
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Miscellaneous illustrations. JLuiability has been 
imposed when, for example, the officer acts in viola- 
tion of certain conditions prescribed by statute. for 
the exercise of his jurisdiction,®® as by failure to 
acquire jurisdiction over the person of the accused, 
in the manner prescribed by statute,®® or by order- 
ing or permitting him to be committed for examina- 
tion on a subsequent day and not forthwith brought 
before him,! or holding him in prison, pending the 
preliminary hearing for a longer time than the 
statute permits,’ or for an unreasonable time,* or, 
prior to the arrest of a suspected criminal, issuing 
process detaining one as a witness,* or committing 
one to prison for an indefinite term,® or after the 
tender of proper security on appeal,® or issuing 
process to rearrest one who has been discharged on 
a bond which does not require his personal appear- 
ance to answer the charge, but only secures payment 
of a fine if imposed.*. He has likewise been held 
liable, where contrary to statute he sentences the 
accused to prison before endeavoring to levy on 
his goods,® but not where the statute gives authority 
to commit prior to such a levy.® The judicial officer 
has been held liable where he imposes a prison 
sentence, when the statute only authorizes a fine,?° 

98. Fkumoto v. Marsh, 130 Cal. 66, 


FALSE IMPRISONMENT 


complaining witness was a trespass 


~ 


or contrary to the ordinance governing the case, 
sentences the offender to immediate imprisonment in 
default of the payment of a fine,!t or causes his 
arrest for a debt in a case where a statutory enact- 
ment provides that an arrest shall not be made 
for such a debt,!? or issues process against him with- 
in the period when the statute prescribes that no 
process may issue,** or where it appears that the 
right to arrest. is barred by the statute of limita- 
tions,1* or where he sentences and imprisons the 
accused without a trial and conviction for the of- 
fense,!® or tries him for one offense and sentences 
him for another,!® or imposes a sentence unwar- 
ranted by law."* J 

[§ 102] 5. Particular Case Not Placed within 
Jurisdiction. The general rule is that ‘a judicial 
officer who acts upon a complaint or affidavit con- 
taining allegations having no legal value or color 


of legal value to give him jurisdiction over the of-> 


fense incurs liability.1% Some fact or  circum- 
stance must appear tending to establish the guilt 
of the acecused.*® Complaints upon mere hearsay or 
information and belief have been held insufficient 
to confer jurisdiction;?° but the contrary ruling 
has also been made.?4_ The general rule has been 
Cal.—Platz v. Marion, 35 Cal. A. 


[§§ 101-102 


62 P 303, 509, 80 AmSR 73. 

[a] Jurisdiction in doubt.—Where 
a justice was in doubt as to his ju- 
risdiction owing to a recent enact- 
ment affecting the criminal jurisdic- 
tion of justices, he was held liable 
for the trial and sentencing of an 
arrested person, which act was in 
fact illegal under the new law. Hel- 
Ao v. Clarke, 121 Wis. 71, 98 NW 
52. 

99. Dietrichs v. Schaw, 43 Ind. 
175; McCarg v. Burr, 106 App. Div. 
275, 94 NYS 675 [aff 186 N. Y. 467, 
79 NE 715]; Reynolds v. Orvis, 7 
Cow. (N. Y.) 289; Bigelow v. Stearns, 
LP Johns, CN, -¥.) 39;.10 Amp’ 1189; 
Mitchell v. Foster, 12 A. & E. 472, 
40 BCI 238, 1138 Reprint 891. 

[a] Tllustration.—The statute re- 
quired the accused to be brought 
before the justice; the justice sum- 
moned the accused, and on his fail- 
ure to appear, convicted: and im- 
prisoned him; the justice was held 
liable on the ground that a court 
whether of limited jurisdiction or 
not must not undertake to hold cog- 
nizance of a cause without having 
acquired jurisdiction of the person, 
by having him brought before him 
in the manner required by law. 
Bigelow v. Stearns, 19 Johns. 39, 10 
AmD 189. 

1. Von Arx v. Shafer, 241 Fed. 
649, 154 CCA 407, LRA1917F 427; 
Pratt v. Hill; 16 Barb: ‘GN. Y.))-303: 

2. Washer v. Iler, 29 Oh. Cir. Ct. 
319 [aff 75-Oh. St. 688, 80 NE 1134]; 
Touhey v. King, 9 Lea (Tenn.) 422. 

S. Davis v. Capper, 10 B. & CG. 
28, 21 ECL 22, 109 Reprint 362. 

4, Chambers v. Oehler, 107 Iowa 
155, 77 NW 853; Lovick v. Atlantic 
Coast Line R. Co., 129 N. C. 427, 40 
SE 191. 

{a] Illustration.—Under code sec- 
tions providing, that, when it shall 
appear on an examination that an of- 
fense has been committed, and there 
is probable cause for a belief of 
gzuilt, the magistrate shall bind by 
recognizance all material witnesses 
against the prisoner to appear at the 
next term; that the magistrate may 
require security for the recognizance, 
and that he may commit the witness 
if the security required is not given, 
it was held that, where there had 
been no arrest of one accused of an 
offense, a fortiori there had been no 
examination as required by the code, 
and therefore a commitment of the 


on the part of the magistrate and 
those encouraging and abetting him 
and such commitment could not avail 
as a defense of judicial authority in 
a suit for false imprisonment. Lo- 
vick v. Atlantic Coast Line R. Co., 
129 N. C. 427, 40 SE 191. 

5. Prickett v. Gratrex, 8 Q. B. 
1020, 55 ECL 1020, 115 Reprint 1158; 


Clark vy. Woods, 2 Exch. 395, 154 
Reprint 545. 

6 Kendall v. Powers, 4 Metc. 
(Mass.) 553; Bates v. Kitchel, 166 


Mich. 695, 132 NW 459; Guenther v. 
Whiteacre, 24 Mich. 504. 

7. Morrill v. Thurston, 46 Vt. 
732. 

8. Hill v. Bateman, Str. 710, 93 
Reprint 800. 

9. Moffat v. Barnard, 24 U. C. 
Q. B. 498, 

10. Stahl v. Roof, 164 N. Y. 162, 
58 NE 13 [rev 25 App. Div. 622 mem, 
49 NYS 1144 mem]. 

{a] Mlustration—Where a_ stat- 
ute makes certain acts subject to 
criminal prosecution and others to 
a penalty to be enforced by civil 
actions, a general provision authoriz- 
ing any magistrate having criminal 
jurisdiction to issue his warrant for 
the arrest of persons violating the 
provisions of the statute does not 
authorize him to issue his warrant 
for the arrest of a person charged 
with an act for which only a civil 
liability is imposed. Stahl v. Roof, 
164 N. Y. 162, 58 NE 13 [rev 25 App. 
Div. 622 mem, 49 NYS 1144 mem]. 

11. Sheldon v. Hill, 33 Mich. 171. 

12. Sullivan v. Jones, 2 Gray 
(Mass.) 570. 

13. Briggs v. Wardwell, 10 Mass. 


356 

14. Vaughn v. Congdon, 56 Vt. 
111, 48 AmR 758, 

15. Glazar vy. Hubbard, 102 Ky. 
68, 42 SW 1114, 19 Kyl 1025, 80 
AmSR 340, 39 LRA 210; Gardner 
v. Couch, 137 Mich.. 858, 100 NW 


673, 101 NW 802, 109 AmSR_ 684; 
Webb v. Spears, 15 Ont. Pr. 232. 

16.. Rogers v. Jones, 3 B. &°'C: 
, 10 ECL 190, 107 Reprint 785. 
rads McLellan v. McKinnon, 1 Ont. 


[a] Sentence of imprisonment at 
hard labor when unauthorized by 
law imposes liability on the magis- 
trats. McLellan vy. McKinnon, 1 Ont. 

18. Alaska.—Mitchell v. Galen, 1 
Alaska 339. 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number, ~ 


241,,169 P 697. 
Ill.—Moore vy. Watts, 1 Ill. 42. 


Ind.—Lair v. Abrams, 5 Blackf. 
LS, 

Mich.—Curnow  v. Kessler, 110 
Mich. 10, 67 NW 982; Stensrua@- v. 


Delamater, 56 Mich. 144, 22 NW 272. 

Nebr.—Forbes v. Hicks, 27 Nebr. 
111, 42 NW 898. 

N. Y.—McKelvey v. Marsh, 63 App. 
Div. 396, 71 NYS 541, 10 NYAnnCas 
178; Warner v. Perry, 14 Hun 3837; 
Comfort v. Fulton, 39 Barb. 56, 13 
AbbPr 276. 

Vt.—Goodell v. Tower, 77 Vt. 61, 
58 A 790, 107 AmSR 745; Vaughn 
v. Congdon, 56 Vt. 111, 48 AmR 758. 

Wis.—Lueck vy. Heisler, 87 Wis. 
644, 58 NW 1101, 

Eng.—Smith v. Bouchier, Str. 993, 
93 Reprint 989. ' 

N. S.—Mott v. Milne, 31 N. S. 372. 

[a] Complaints held insufficient 
to confer jurisdiction.—(i) Stating 
that party instigating arrest ‘“sus- 
pected” the accused of being about 
to run away, whereas it should have 
been stated that he so “believed.” 
Smith v. Bouchier, Str. 9938, 93 Re- 
print 989. (2) Showing on its face 
that the statute of limitations barred 
the issuance of process. Vaughn v. 
Congdon, 56 Vt. 111, 48 AmR 758. 
(8) Not showing that an act was 
done maliciously where the statutory 
requirement of the offense is that it 
should be done maliciously. Warner 
v. Perry, 14 Hun (N. Y.) 337; Com- 
fort v. Fulton, 39 Barb. (N. bY.) bbs 
13 AbbPr 276. 

[b] Evidence additional to com- 
plaint.—Although a complaint en- 
tirely upon information and _ belief 
is insufficient to give jurisdiction, 
where it appears that the magistrate 
examined witnesses, other than com- 
plainant, under oath, it will be pre- 
sumed that there was positive evi- 
dence justifying the issuance of the 
warrant. Curnow v. Kessler, 110 
Mich. 10, 67 NW _ 982. 


19. McKelvey v. Marsh, 63 App. 


My bi G1 ne 10 NYAnnCas 
5 ilson vy. obinson, 6 HowP 
yes 1a 

20. cCarg v. Burr, 106 App. Div. 
275, 94 NYS 675 ff 186 N. Y., 
Aes [a NISY. 46% 
App. Div. 396, 71 NYS 541, 10 NyAnn 
Cas 178; Comfort y. Fulton, 39 Barb. 
(N. Y.) 56, 13 AbbPr 276. 

a1. Cave v. Mountain, 1 M. & G. 
257, 263, 39 BCL 747, 133 Reprint 330 


715]; McKelvey v. Marsh, 63° 


; 


: 
j 
’ 

; 


. 
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applied in some instances to cases where the com- 
plaint clearly sets forth no charge of the commis- 
sion of a erime,?? but in other instances a contrary 


ruling has been made.”’ 


[§ 103] 


(where it is said: “That the informa- 
tion does not disclose any legal evi- 
dence of the guilt of the prisoner is 
undoubtedly true; it states nothing 
beyond mere hearsay, upon which 
neither judges or juries could act. 
But, at the utmost, this amounts to 
no more than an error in judgment 
on the part of the magistrate, and 
no case can be found in which a mag- 
istrate, acting within his jurisdiction, 
has been held liable in an action of 
trespass for a mere error in judg- 


ment’). 
22. Cal.—De Courcey v. Cox, 94 
Gals 665 306R 95. 
Ill.—Moore v. Watts, 1 Ill. 42. 
Ind.—Hiday v. Gilmore, 3 Blackf. 


48. 

N. Y.—Warner v. Perry, 14 Hun 
337; Comfort v. Fulton, 39 Barb. 56, 
13 AbbPr 276; Burns v. Erben, 24 
N. Y. Super. 555, 26 HowPr 273 [aff 


40 N. Y. 463]; Maher  v. Potter, 112 
NYS, 102. 
Oh.—Truesdell v. Combs, 33 Oh. 


St. 186. 
SS eee a v. Tedford, 2 Sask. L. 
“It is well settled that when a 
magistrate, such as a justice of the 
peace, having criminal jurisdiction as 
provided by statute, upon a com- 
plaint or information not alleging 
facts sufficient to constitute a crime 
which he has jurisdiction to try or 
to investigate and hold thereon for 
the action of the grand jury, as- 
sumes jurisdiction of the person 
complained of or informed against, 
and proceeds on such complaint or 
information to deprive such person 
of his liberty for purpose of trial or 
examination, or otherwise, the mag- 
istrate acts entirely without legal 
authority or jurisdiction, and _ be- 
eomes liable to an action of false 
imprisonment on the part of the per- 
son so restrained.” Per Mills, J., 
in Maher vy. Potter, supra. 


23. See cases infra § 103. 
24. U. S.—Weigel v. Brown, 194 
Fed. 652, 115 CCA 442; Cottam v. 


Oregon City, 98 Fed. 570; Hofschulte 
v. Doe, 78 Fed. 436; Allec v. Reece, 
39 Fed. 341; Cook v. Bangs, 31 Fed. 
640. 

Ala.—Broom vy. Douglass, 175 Ala. 
268, 57 S 860, 44 LRANS 164, AnnCas 
1914C 1155; Heard v. Harris, 68 Ala. 
43: Busteed v. Parsons, 54 Ala, 393, 
25 AmR 688; Blancett v. Wimberley, 
16 Ala. A. 402, 78 S 318. 

Ark.—MclIntosh v. Bullard, 95 Ark. 
227, 129 SW 85. 

Cal.—Platz v. Marion, 35 Cal. A. 
241, 169 P 697. 

Colo.—Terry v. Wright, 9 Colo. A. 
140647, e905: 


Conn.—MeVeigh v. Ripley, 17 
Conn. 136, 58 A 701; Holcomb v. 
Cornish, 8 Conn. 375. 

Del.—-Bailey v. Wiggins, 5 Del. 
462, 60 AmD 650. 

Ga.—Calhoun v. Little, 106 Ga. 336, 
32 SE 86, 71 AmSR 254, 43 LRA 
630. 

_ Hawaii—Gomez v. Whitney, Pp 
Hawaii 539. 

Tll.—Flack v. Ankeny, 1 Ill. 1B (AB 

Feld v. Loftis, 140 Ill. A. 530 [aff 


240 Ill. 105, 88 NE 281]; Herman- 
son v. Goodyear, 139 Ill. A. 374. 
Iowa.—McGrew v. Holmes, 145 


6. Erroneous Exercise of Jurisdiction. 
If there is not a clear absence of all jurisdiction, 
and if the complaint, or affidavit or other prelimi- 
ary proceedings confer on him at least colorably 
the right to determine whether or not to act in 
the particular ease, a judicial officer is not hable 
for his erroneous decision,** although his decision 
involves an error of law,” or of fact.?® 


ae 
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has been applied to cases where the magistrate de- 
cides erroneously that the act committed was a 
erime,?’ improperly construes a statute > or er- 


roneously decides that an ordinance, for the viola- 


The rule 


Iowa 540, 124 NW 195. 
Ky.—Dixon v. Cooper, 109 Ky. 29, 


58 SW 437, 22 Kyl 539; Hollon v. 
Lilly, 100 Ky. 558, 88 SW 878, 18 
KyL 968 (dictum). 
La.—Gammage v. Mahaffey, 110 
La. 1008, 35 S 266. 
oe eae v. Herrick, 47 Me. 
Md.—Roth v. Shupp, 94 Md. 55, 
50 A 430. 


Mich.—Gardner v. Couch, 137 Mich. 
358, 100 NW 6738, 101 NW 802, 109 
AmSR 684; Schultz v. Huebner, 108 


Mich. 274, 66 NW 57; Johnson v. 
Morton, 94 Mich. 1, 538 NW 816. 

Mo.—Tiede v. Fuhr, 264 Mo. 622, 
175 SW 910. 


Nebr.—Miller v. Woods, 
200, 36 NW 483. 

Nev.—Gordon v. Nye County Fifth 
Judicial: Dist=Ct., 36 Nev. 1, 131 P 
134, 44 LRANS 1078. 

N. J.—Smith v. Hibler, (Sup.) 9 
NW 8645) Booth ve) Kourrus;. 5b). No 2 J 
T2370) 26: AL 10138" Grovery, » Van 
Duyn, 44 N. J. lL. 654, 48 AmR 412; 
Mangold v. Thorpe, 33 N. J. L. 134. 

N. Y.—Sweeney v. O’Dwyer, 197 
N. Y. 499, 90 NE 1129; Austin. v. 
Vrooman, 128 N. Y. 229, 28 NE 477, 
14 LRA 1388; Marks v. Townsend, 
97 N. Y. 590; Lange v. Benedict, 73 
N. Y. 12, 29 AmR 80 [aff 8 Hun 362 
(rev 48 HowPr 465), and app dism 99 
U. S. 68, 25 L. ed. 469]; Hallock v. 
Dominy, 69 N. Y. 238;- Starrett v. 
Connolly, 150 App. Div. 859, 135 NYS 
325 [rev 75 Misc. 230, 134 NYS 830]; 
Baldwin v. Rice, 147 App. Div. 347, 
131 NYS 785; Brunner v. Downs, 17 
NYS 633; Harrison v. Clark, 4 Hun 
685; Hall v. Munger, 5 Lans. 100; 
Gilbert v. Satterlee, 43 Misc. 292, 88 
NYS .871 [aff 101 App. Div. 313, 91 
NYS 960]; Harman v. Brotherson, .1 


23 Nebr. 


Den. 537; Stewart v. Hawley, 21 
Wend. 552; Hoose v. Sherrill, 16 
Wend. 33. 

Ok1l.—Flint v. Lonsdale, 41 Okl. 


448, 1389 P 268; Comstock v. EHagle- 
ton, 11 Okl. 487, 69 P 955 [writ of 
error dism 196 U. S. 99, 25 SCt 210, 
49 L. ed. 402]. 
Pa._-Jones v. Hughes, 5 Serg. & 
R. 298, 9 AmD 364, 
Utah.—Richardson v. Capwell, 176 
P 205; Marks y. Sullivan, 9 Utah 12, 
83. RP 224. 
Wis.—Robertson v. Parker, 99 Wis. 
652, 75 NW 423, 67 AmSR 889. 
Eng.—Doswell v. Impey, 1 B. & C. 
163, 8 ECL 70, 107 Reprint 61; Dicas 
v. Brougham, 6 C. & P. 249, 25 ECL 
418. 
N. 


Ont.—Crawford v. Beattie, 39 U. C. 
Qh Bias: 
25. U. S.—lLange’s Case, 30 F. Cas. 
No. 18,307, 13 Blatchf. 546. 
Ala._-Busteed vy. Parsons, 54 Ala. 
393, 25 AmR 688. 4 
Ky.—Williams v. Blincoe, 5 Litt. 


LG 

N. J.—Booth v. Kurrus, 55 N. J. 
L. 370, 26 A 1013. 

N. Y—Lange v. Benedict, 8 Hun 
362 [aff 73 N. Y. 12, 29 AmR 80 (app 
dism 99 U. S. 68, 25 L. ed. 469) 1; 
Campbell v. Ewalt, 7 HowPr 399. 

{a] Tilustration.— Although the 
complaint only set forth technically 
a private nuisance, the justice is not 


S.—Parker v. Etter, 33 N. S. 


tion of which the arrest is ordered, is valid,?® or 
applies to the alleged offender.*° 
which the judicial officer has general jurisdiction, 
complaints, affidavits, or other preliminary proceed- 
ings have been held sufficient to protect him in act- 
ing thereunder where upon a reasonable construc- 
tion thereof the charge of an offense justifying 
arrest can be gathered,*! or where there is presented 


In cases over 


liable because he construed it to be 
broad enough to include a_ public 
nuisance. Booth v. Kurrus, 55 N. J. 
Ht 3:70) 26 “A> 1013: : 

26. Bailey v. Wiggins, 5 Del. 462, 
60 AmD 650; Marks v. Sullivan, 9 
Utah 12, 33 P 224 : 

27. Dixon v. Cooper, 109 Ky. 29, 
58 “SW 437, (22) Kyla 5305 suewise y. 
Rose, 6 Lans. (N. Y.) 206; Stewart 
v. Hawley, 21 Wend. (N. Y.) 552; 
Jones v. Hughes, 5 Serge. & R. (Pa.) 
298, 9 AmD 364. 

[a] Violation of Sunday laws.— 
Where’the accused was arrested for 
breaking the sabbath, and it was 
later held that his offense did not 
constitute breaking the sabbath, it 
was held that, although the justice 
may have misapprehended the true 
import of the statute and concluded 
that the offense fell within the pro- 
hibition when it did not, he is not 
liable. Stewart v. Hawley, 21 Wend. 
GRE SY 552% 

28. Austin v. Vrooman, 128 N.Y. 
229, 28 NE 477, 14 LRA 138; Kenner 
v. Morrison, 12 Hun (N. Y.) 204; 
Stewart v. Hawley, 21 Wend. (N. Y.) 
552; Comstock v. Eagleton, 11 Okl. 
487, 69 P 955 [writ of error dism 
196° U-'Ss 997 25: SCt ~210)* "49 a edt 
402]; Hayes v. Hutchinson, 81 Wash. 
394, 142 P 865. 

29. U. S.—Bohri v. Barnett, 144 
Fed. 389, 75 CCA 3827; Hofschulte v. 
Doe, 78 Fed. 436. 

DO eee unt v. Stewart, 63 Ala. 

6. 

Ark.—Trammell v. Russellville, 34 
Ark. 105, 36 AmR 1. 

Ga.—Calhoun v. Little, 106 Ga. 336, 
ae SE 86, 71 AmSR 254, 43 LRA 

0. 

Iowa.—Henke v. McCord, 55 Iowa 
378, 7 NW 623. ~ 
Rush v. Buckley, 100 Me. 322, 


Me. 
ore 774, 70 LRA 464, 4 AnnCas 
318. 

Mich.—Brooks v. Mangan, 86 Mich. 


576, 49 NW 633, 24 AmSR 137. 
N. Y.—Hallock v. Dominy, 69 N. Y. 


238; Gilbert v. Satterlee, 101 App. 
Div. 313, 91 NYS 960. 
Oh.—Wheeler v. Gavin, 5 Oh.’ Cir. 


Ct. 246, -340h)! Cir. Dec; £237 
Utah.—Richardson v. Capwell, 176 


P 205. 
Cortam wv; 98 
Fed. 570. 

31. Ala.—Broom v. Douglass, 175 
Ala. 268, 57 S 860, 44 LRANS. 164, 
AnnCasi1914C 1155; Brown v. State, 
63 Ala. 97; Campbell v. Johnson, 5 
Ala, (A. 513,959 S) 708: 

(A.) 


Oregon City, 


Cal.—Stubbs v. Abercrombie, 
183 P 458; Platz v. Marion, 35 Cal. 
A. 241, 169 P 697; Fkumoto v. Marsh, 
130 Cal. 66, 62 P 308, 509, 80 AmSR 
ise 

Tll.—Feld v. Loftis, 240 Ill. 105, 88 
NE 281; Outlaw v. Davis, 27 Ill. 467. 
op on eane vy. Thiebold, 9 Kan. 
427. 

Mich.—Gardner v. Couch, 137 Mich. 
358, 100 NW 673, 101 NW_ 802, 109 
AmSR 684; Schultz v. Huebner, 108 
Mich. 274, 66 NW _ 57. 

N. J.—Grove v. Van. Duyn, 44 N. J. 
L. 654, 48 AmR 412. 

N. Y.—Gilbert v. Satterlee, 101 
App. Div. 313, 91 NYS 960 [aff 43 
Misc. 292, 88 NYS 871]; Jones v. 
Foster, 43 App. Div. 33, 59 NYS 738; 
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even in a slight degree a question on which the 
judicial mind is called to act in determining whether 
a crime has been committed by the person charged.*? 
A judicial officer is not liable if he acts upon a 
complaint which is insufficient in form.** 
take concerning the just weight and importance of 
evidence presented is merely an erroneous decision 
for which the judicial officer is not liable,** nor is 
he liable if he draws stronger inferences from the 
The protection ex- 
tends to erroneous procedure,®* and errors of judg- 
ment resulting in improper detention after arrest,” 
and to a second arrest upon proof of the insufficiency 
of bail offered after the first arrest.*§ 

Where jurisdiction has been 
secured, the magistrate is not ordinarily liable, if 
in view of the situation he decides that he possesses 
greater power than he actually possesses.®° 
stance, the magistrate has been exonerated where, 


testimony that it warrants.*® 


Exceeding powers. 


Krauskopf v. Tallman, 38 App. Div. 
213, 566. NYS 967. (aff. 170,N:. Y. 561 


mem, 62 NE 1096 mem]; Bocock v. 
Cochran, 32 Hun 521; Miller v. 
Adams, % luans, 131 faff, 52 Ni! Y. 
409]; Hall v.. Munger, 5 Lans. 100; 


Gilbert v. Satterlee, 43 Misc. 292, 88 
Nis sii efaft 10L App. Div. 313, $1 
NYS 960]; Nowak v. Waller, 10 NYS 
Doe hate 132, IN. WY..590, 30°.NE) 86815 
Harman v. Brotherson, 1 Den. 537. 

Ont.—Crawford v. Beattie, 39 U. C. 
Qs B13: 

See also supra § 102. 

{a] Reason for rule.—‘‘The judge 
is protected, because he is bound to 
pass judicially upon all applications 
regularly made to him for process, 
which he has the power to issue; and 
it would be unjust to make him lia- 
ble in damages for an error in judg- 
ment when he is acting in good 
faith.” Hall v. Munger, 5 Lans. 
GN Yin), 005.105. 

{b] Illustrations.—(1) Where the 
statutory offense was carrying off 
hay, corn, wheat, etc., and the com- 
plaint alleged that the accused car- 
ried off cornstalks, it was held that, 
although the misconduct described in 
the complaint was not the miscon- 
duct described in the act, neverthe- 
less, as the question of their identity 
was colorably before the magistrate, 
it was his duty to decide, and he 
was not answerable for an erroneous 
application of the law to the case. 
Grove v. Van Duyn, 44 N. J. L. 654, 
438 AmR 412. (2) A complaint was 
held sufficient where it alleged the 
obtaining of money by false pre- 
tenses contrary to law, omitting the 
words “with intent to defraud” 
which by statute was made a part 
of the offense. Crawford v. Beattie, 
Bou ne .@. 1B... 13. 

82. Smith v. Bell, ete, Fdy. Co., 
127 App. Div. 278, 111 NYS 202. 


Somemnorpe Vv.» Oliver, 20 Us. Cz 
Q. B. 264. 

34. Jchnson v. Morton, 94 Mich. 
1, 53 NW 816. 

35. Marks v, Sullivan, 9 Utah 12, 
33 P 224, 

36. Dll—Flack v. Ankeny, 1 III. 
187 


Ind.—State v. Wolever, 127 Ind. 
306, 26 NE 762. 

Iowa.—Buseman vy. 154 
Iowa 4938, 132 NW 378. 

Ky.—Rowe v. Reneer, 99 SW 250, 
30 KyL 545. 


Schultz, 


La.—Gammage v. Mahaffey, 110 
La, 1008, 85 S 266. 
Mich.—Gardner  v. Couch, 137 


Mich. 358, 100 NW 673, 101 NW 802, 

109 AmSR 684. 
N. J.—Smith v. Hibler, (Sup.) 92 
197 


A 364. 

N. Y.—Sweeney v. O’Dwyer, 
N. Y. 499, 90 NE 1129; Stanton v. 
Schell, 5 N. Y. Super. 323; Campbell 
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A mis- 
where his duty 


For in- 


v. Ewalt, 7 HowPr 399. 

Vt.—Wright v. Hazen, 24 Vt. 148. 

{a] Illustration. — Although the 
magistrate erroneously entered on 
his minutes that the judgment was 
for a fine, whereas he could have 
entered a judgment for fine or im- 
prisonment or both, the mere failure 
of the minutes to show what judg- 
ment was really intehded does not 
render the magistrate liable in dam- 
ages for an arrest pursuant to the 
judgment which might have been im- 
posed. Gammage vy. Mahaffey, 110 
La. 1008, 35 S 266. 


[b] Wrongful imposition of costs 
does not render the conviction in- 
valid. Rowe v. Reneer, 99 SW 250, 


30 KyL 545. 

387. McGrew v. Holmes, 145 Iowa 
540, 124 ND 195; Kenner v. Morrison, 
12 Hun (N. Y.) 204; Comstock v. 
Hagleton, 11 Okl. 487, 69 P 955 [writ 
Of fervor (dist LI6IU. Soo 25s Set 
210, 49 L. ed. 402]; Touhey v. King, 
9 Lea (Tenn.) 422. 

[a] Illustration.—Where a judge 
having jurisdiction both of the sub- 
ject matter of a proceeding and 
of the person of defendant conducts 
the trial in conformity to law and a 
valid judgment is rendered, except 
that that portion which remands de- 
fendant to jail is in excess of the 
court’s jurisdiction, the judge can- 
not be held liable in a civil action. 
Comstock y. Hagleton, 11 Okl. 487, 
69 P 955 [writ of error dism 196 


Hoe 99 2b SCLe 210.5649) iene: 
; 38. Carothers v. Scott, Tapp. 
(Oh.) 227. 

39. Butler v. Potter, 17 Johns. 


(N. Y.) 145; Robertson v. Parker, 99 
Wis. 652, 75 NW 423, 67 AmSR 889. 
[a] Judgment for excessive costs. 
—A justice who gives judgment for 
an amount in excess of that pre- 
scribed by statute and issues execu- 
tion therefor is not liable. The judg- 
ment and execution are voidable only. 
Butler sve “Povter, cL Onn. cee») 
145. 
40. Ala.—Blancett v. Wimberley, 
16 Ala. A. 402, 78 S 318. . 
Ilowa.—McGrew v. Holmes, 145 
Iowa 540, 548, 124 NW 195 [cit Cyc]. 
ig en ag ee v. Smith, 27 Mich. 


oe ae v. McKinney, 63 Miss. 
187. 

N. M.—Douthitt v. Bailey, 14 N. M. 
530, 99 “P9342. 

N. Y.—Austin v. Vrooman, 128 
N, Y.. 229,28 Ni 477), [AURA ngs: 
Starrett v. Connolly, 150 App. Div. 
859, 185 NYS 325 [rev 75 Misc. 230, 
134 NYS 830]. 

See also Robertson v. Parker, 99 
Wis. 652, 75 NW 423, 67 AmSR 889 
(where, however, it was held that a 
complaint alleging that the judicial 


— 


[$§ 103-104 


although he only had authority to conduct pre- 
liminary proceedings prior to trial, he erroneously 
decided that he had jurisdiction to try and ¢on- 
viet ;4° but a contrary ruling has also been made.*! 
Conversely, the magistrate has been exonerated 


was to try minor offenses ¢imme- 


diately, and he erroneously decided to hold aceused 
for trial by another court.*? 
on the part of the judicial officer for an excessive 
sentence, as the sentence is good only for the lawful 
time and the party detained would be entitled to a 
release at the end of the legal time.** 

Conspiracy. But it has been held that if a jus- 
tice, together with others, wrongfully and malicious- 
ly conspired to have one arrested for the purpose 
of harassing: him, he may be liable.** } 

[§ 104] 7. Process Void on Its Face.*® <A judi- 
cial officer who issues process void on its face is 
liable for an arrest or detention thereunder,*® al- 


There is no liability 


officer’s act of sentencing the accused 
was willful, malicious, and corrupt 
and performed with knowledge that 
he had no authority to do so, stated 
a cause of action). 

[a] Jurisdiction to decide to pro- 
ceed.—Where the justice has author- 
ity to have accused brought before 
him, and if he offers to give bail, 


then only to bind him over for trial, 


by jury after indictment, and ac- 
cused does offer to give bail, never- 
theless, in deciding that he has the 
right to try him, the justice is acting 
judicially and is not liable; the er- 
roneous decision to proceed does not 
render the justice liable, because it 
is not a question of jurisdiction to 
proceed, but of jurisdiction to decide 
whether or not he has that right. 
Austin v. Vrooman, 128 N, Y. 229, 
28 NE 477, 14 LRA 138. 

41. Patzack v. Von Gerichten, 10 
Mo. A. 424, 


ae Londegan v. Hammer, 30 Iowa 
508. 
43. Gardner v. Couch, 137 Mich. 


358, 100 NW 673, 101 NW 802, 109 
AmSR 684. 

44. Read v, Shipley, 104 SW 1001, 
31 KyL 1258. 


x ree Form, of process see supra 
46. Ala.—Broom v. Douglass, 175 


Ala. 268, 57 S 860, 44 LRANS 164, 
AnnCasi1914C 1155, 

Conn.—Clyma vy. Kennedy, 64 Conn. 
310, 29 A 539, 42 AmSR 194; Hall v. 
Howd, 10 Conn. 514, 27 AmD 696; 
Grumon v. Raymond, 1 Conn. 40, 6 
AmD 200. 

Ill.—Feld vy. Loftis, 140 Tll. A. 530 
[aff 240 Ill. 105, 88 NB 281). 

Seeen crores, v. Gilmore, 3 Blackf. 


Mich—Sheldon v. Hill, 33 Mich. 
N. Y.—Blythe ‘v. Tompkins, 2 Abb 


Pr 468; Williams vy. Garrett, 12 
HowPr 456. } 
Se ae v. Jones, 6 Phila. 


Eng.—Prickett v. Gratrex, 8 Q.B 


1020, 55 ECL 1020, 115 Reprint 1158: 


Wickes y. Clutterbuck, 2 Bing. 483, 
9 ee se a gees tt 393, 

nt.—McDonald v. Stuckey, 38 
Ser oe 577. ii : 

a e judicial officer has been 
held liable (1) where warrant was 
void on face because it did not name 
the party to be arrested. Grumon 
v. Raymond, 1 Conn. 40, 6 AmD 200. 
(2) Where the warrant was void on 
its face because it did not set forth 
a sufficient charge. Williams vy. 
Jones, 6 Phila. (Pa.) 54. 

{b] Mittimus not showing cause 
of commitment.—A justice of the 
peace who issues a mittimus not 
showing the cause of commitment is 


liable in damages for false imprison- 
pes GA be i se eepiall 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


: 


4 


re 


§§ 104-106] 


2 


though he acted in good faith,*’ and had suificient 
evidence before him on which to issue a valid 
process.48 

[§ 105] 8. Ministerial Acts.‘? The rule of ex- 
emption in favor of judicial officers does not apply 
to acts which are not judicial but purely ministerial 
in echaracter.2° For a detention brought about by 
illegalities or irregularities in such duties they are 
liable in damages to the party arrested,®! and this 
is especially so where their acts are done with cor- 
rupt motives.*? Although no distinet line of separa- 
tion can be traced between ministerial and judicial 
action,®? it has been said that the distinction be- 
tween the two is that where the law prescribes and 
defines the duties to be performed with such pre- 
cision and certainty as to leave nothing to the 
exercise of discretion or judgment, the act is minis- 
terial; but where the act to be done involves the 
exercise of discretion or judgment, it is not to be 
deemed merely ministerial,54 and that as safe a 
criterion as any other to ascertain. whether a pri- 
vate suit would or would not lie is to adopt the 
rule which governs in cases in which a mandamus 
would or would not be granted.®> Although the 
magistrate’s act in determining whether a warrant 
of arrest shall issue is judicial, it has been held that 
his act in making the warrant is ministerial,°° and 
he is liable if he issues process void on its face.>? 
So also the act of issuing process of commitment °° 
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or of execution after final judgment las been treated 
as ministerial;5® and it has been said that liability 
would arise if a judicial officer issued a commitment 
which was contrary to the statute,®° or in violation 
of the rule of law that a commitment may never 
authorize a severer punishment than the judgment 
on which it is founded.*? | The act of approving 
or refusing te approve an appeal bond has also been 
held to be ministerial,®? and liability has been im- 
posed where detention resulted from wrongtully re- 
fusing to approve such a bond.®? But, on the other 
hand, a judicial officer is not liable tor his minis- 
terial act in issuing process authorized by his judg- 
ment; and where his act in issuing process at the 
request of a party is ministerial, he has been ex- 
empted from liability,®® provided he acted in good 
faith,®* without knowledge that the issuance of the 
same was contrary to statutory provisions.** 

[§ 106] 9. Causing Detention for Contempt.** 
Upon principles similar to those already enumerated 
respecting the exemption of judicial officers from 
liability for their acts which cause the arrest or de- 
tention of another, such an officer is not liable for 
causing a detention for an alleged contempt when 
he has general jurisdiction over contempt, and of 
the person of the offender, and facts arise before 
him giving him power to decide whether the offense 
has been committed,®® irrespective of his motive in 


ment. Hiday v. Gilmore, 3 Blackf. | process committing ‘such person un-|49 Li. ed. 402]. 

(Ind.) 48. til he paid all costs, without fixing 65. Rogers v. Mulliner, 6 Wend. 
Liability for ministerial acts see them, the justices were held liable.| (N. Y.) 597, 22 AmD 546. 

infra §°105. Clark v. Woods, 2 Exch. 395, 154 Re- 66. Rogers v. Mulliner, 6 Wend. 
47. Grumon v. Raymond, 1 Conn. | print 545. (N..Y.) 597,°22 AmD 546. 

40, 6 AmD 200; Blythe v. Tompkins, 61. Weigel v. Brown, 194 Fed. 652, 67. Rogers v. Mulliner, 6 Wend. 


2 AbbPr (N. Y.) 468. 

48. Blythe v. Tompkins, 2 
(N. Y.) 468. 

49. Iiability of judges as to min- 
isterial acts generally see Judges [23 
Cyc. 571). 

50. Iowa.—Foft v. Hamilton, 170 
Iowa 576, 153 NW 146. 

N. C.—Brewer v. Wynne, 163 N. C. 
319, 79 SE 629, AnnCasi915B 319. 

Pa.—McCarthy v. De Armit, 99 Pa. 


AbbPr 


oe 
Vt.—Banister v. Wakeman, 64 Vt. 
203, 23 A 585, 15 LRA 201. 
Va.—Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 737. 
Ont._-Crawford v. Beattie, 39 U. C. 


QQ. B13. 

51. Weigel v. Brown, 194 Fed. 
652. 115 CCA 442; Mayberry v. Kelly, 
1 Kan,.116. 

52, Fisher v. Deans, 107 Mass. 
118. 

53. Guenther v. Whiteacre, 24 
Mich. 504. 

54, Rains v. Simpson, 50 Tex. 495, 
32 AmR 609. 


55. Rains v. Simpson, 50 Tex. 495, 


32 AmR 609; Parker v. Etter, 33 N.S. 
59, See also Broom v. Douglass, 175 
Ala. 268, 57 S 860, 44 LRANS 164, 
‘AnnCas1914C 1155 (dissenting opin- 
ion). 

Wien mandamus lies see Manda- 
mus [26 Cye 188 et seq]. 


5G. Blythe v. Tompkins, 2 AbbPr 
(N. Y.) 468. 

57. See supra § 104. 

58. Danforth v._Classon, 7 Nas 8G 
A. 572; Fisher v. Deans, 107 Mass. 
118; Banister v. Wakeman, 64 Vt. 


203, 23 A 585, 15 LRA 201. 


Jones, 2 Gray 


59. Sullivan Vv. 

(Mass.) 570; Percival v. Jones, 2 
Johns. Cas. (N. Y.) 49. 

60. Weigel v. Brown, 194 Fed. 652, 
115 CCA 442; Clark v. Woods, 2 


oxch. 395, 154 Reprint 545. 

[a] Diustration.— Where the stat- 
ute permitted imprisonment for one 
month for failure to pay taxes, but 
justices of the peace issued process 
pursuant to which a person was ar- 
rested for failure to pay taxes, the 


115 CCA 442; La Roe v. Roeser, 8- 
Mich. 537; Mcivor v. McGillivray, 40 
N.S. 459. 

[a] Dlustration.—Where a magis- 
trate commits a prisoner to jail un- 
der a conviction not providing for 
hard labor, and, in issuing the war- 
rant of commitment, imposes hard 
labor, and where the person is sub- 
sequently discharged on habeas cor- 
pus, the magistrate is not protected 
on the ground that a magistrate is 
not liable for deciding the case er- 
roneously, because issuing the war- 
rant is @ ministerial act and the 
magistrate is liable for including in 
the warrant the imposition of hard 


labor. MclIvor. v. McGillivray, 40 
ING Sr 209s 
[b] A warrant of commitment not 


supported by judgment of conviction 
is an excess of jurisdiction in per- 
formance of a ministerial rather 
than of a judicial act. a Roe v. 
Roeser, 8 Mich. 537. 

62. Tompkins v. Sands, 8 Wend. 
(N. Y.) 462, 24 AmD 46 (where it 
is said that in approving or refusing 
to approve an appeal bond the jus- 
tice does not act judicially, he does 
indeed exercise discretion, but it is 
the same discretion exercised by any 
ministerial officer who takes bail). 

63. Tompkins v. Sands, 8 Wend. 
(N. Y.) 462, 24 AmD 46. 

64. Downing v. Herrick, 47 Me. 
462; Comstock v. Hagleton, 11 Oki. 
487, 69 P 955 [writ of error dism 
196 U. S. 99, 25 SCt 210, 49 L. ed. 
402]. 

[a] Zlustration.—Where, under a 
statute, the probate judge was also 
the clerk of the probate court, and 
issued a commitment founded upon 
a judgment of his court made by him 
as judge, which judgment, although 
it exceeded the court’s jurisdiction, 
was made in a proceeding over which 
the court had jurisdiction of subject 
and person, he is not liable for false 
imprisonment resulting from issuing 
the commitment. Comstock v. Hagle- 
ton, 11 Okl. 481, 69 P 955 [writ of 
error dism 196 U. S. 99, 25 SCt 210, 


(N. Y.) 597, 22, AmD 546. 

68. Contempt generally see Con- 
tempt J3 Cy J.ep ik: 
aan U. S.—Cooke v. Bangs, 31 Fed. 

Ala.—Early v. Fitzpatrick, 161 Ala, 
171, 49 S 686, 185 AmSR 123. 

Cal.—Pickett v. Wallace, 57 Cal. 
yy) 

Colo.—Terry v. Wright, 9 Colo. A. 
11,47 Pe 005. 

Conn.—Church v. Pearne, 75 Conn. 
350, 53 A 955. 

La.—Buquet v. Watkins, 1 La. 1381. 

Nebr.—Keiscy v. Klabunde, 54 
Nebr. 760, 74 NW 1099. 

N. H.—Robertson v. Hale, 68 N. H. 
538, 44 A 695. ‘ 

N. Y.—Sweeney v. O’Dwyer, 197 
N. Y. 499, 99 NE 1129 [mod 122 App. 
Div. 889 mem, 106 NYS 1146 mem]; 
Fischer v. Langbein, 103 N. Y. 84, 
8 NE 251; Rutherford v. Holmes, 
66 N. Y. 368 [aff 5 Hun 317]; Bow- 
man v. Seaman, 152 App. Div. 690, 
137 NYS 568. 

Tex.—Taylor v. Goodrich, 25 Tex. 
Civ. A, 109, 40 SW 515; Gaines v. 
Newbrough, 12 Tex. Civ. A. 466, 34 
SW 1048. 

Vt.—Rudd v. Darling, 64 Vt. 456, 
25 A479. 

W. Va.—Tavenner v. Morehead, 41 
W. Va. 116, 23 SE 6738. 

Eng.—Doswell v. Impey, 1 B. & C. 
163, 8 ECL 70, 107 Reprint 61; Wil- 
liams v. Smith, 14 C. B. N. S. 596, 
108 ECL 596, 143 Reprint 579. 

[a] Erroneous decision that ac- 
cused was guilty.—A judicial officer 
is not liable, if while sitting as judge 
and having general jurisdiction over 
contempts, he commits one for con- 
tempt, irrespective of his motive in 
so doing, and although the alleged 
contemptuous acts were not in law 
contempt, and the person charged 
was not guilty of such acts. Taylor 
vy. Goodrich, 25 Tex. Civ. A. 109, 40 
SW 515. 

[b] Bvrroneous decision that act 
was a contempt.—Having general ju- 
risdiction over contempts, the ju- 
dicial officer is not liable if he 
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causing the detention.”° 


72 


and none is made, 


contempt thereof."4 


[§ 107] 


erroneously decides that the publica- 
tion of a newspaper article reflecting 
on the action of the court was a con- 
tempt. Taylor v. Goodrich, 25 Tex. 
Civ. A. 109, 40 SW 515. 

[ec] Failure to pay fees for at- 
tendance.—The failure to tender a 
garnishee his fee is merely a de- 
fense to a proceeding against him for 
contempt, and does not render the 
justice civilly liable, in false im- 
prisonment, for issuing a warrant 
for his arrest for an alleged con- 
tempt in refusing to appear and an- 
Swer as garnishee. Kelsey v. Kla- 
bunde, 54 Nebr. 760, 74 NW 1099. 

70. Cooke v. Bangs, 31 Fed. 640; 
Bell v. McKinney, 63 Miss. 187; Scott 
vy. Fishblate, 117 N. C. 265, 23 SE 
436, 30 LRA 696; Taylor v. Good- 
rich, 25 Tex. Civ. A. 109, 40 SW 
515. 

71. See cases infra notes 72-74. 

72. Church vy. Pearne, 75 Conn. 
350, 53 A 955; Harkness v. Hyde, 
31 Ida. 784, 176 P 885; Rutherford 
v. Holmes, 66 N. Y. 368 [aff 5 Hun 
317]. 

[a] Oath required. —(1) Where 
the statute regulating the right of 
a justice of the peace to punish for 
contempt prescribes that there shall 
be an oath as to the materiality of 
the testimony, and it does not ap- 
pear that such oath was made, the 
justice had no authority to punish 
for contempt, and is liable for his 
act in ordering a detention. Ruther- 
ford vy. Holmes, 66 N. Y. 368 [aff 5 


Hun 317]. (2) Although a justice 
of the peace has, under statutory 
provisions, authority to deal with 


contempts committed in his  pres- 
ence while holding court without 
preliminary complaint, if he has 
power to punish for acts not com- 
mitted in his presence he must pro- 
ceed in due course of law, that is, 
upon written charges. Church v. 
Pearne, 75 Conn. 350, 355, 53 A 955 
(where it was said: “The absence of 
such charges, preferred on oath or 
affirmation, went to the jurisdiction 
of the court. Assuming that there 
was jurisdiction over the subject- 
matter, and a right to issue a war- 
rant for the plaintiff’s arrest, there 
was no jurisdiction of the cause— 
that is, of the proceedings for con- 
tempt, for want of an essential pre- 
requisite, namely, probable cause 
shown by oath or affirmation, before 
the issue of the warrant’). 

73. Wheeler, ete, Mfg. Co. v. 
Boyce, 36 Kan. 350, 13 P 609, 59 AmR 
AL 

7% Johnson v..Bouton, 35 Nebr. 
898, 53 NW: 995. 

{a] MTlustration—A county judge 
has no power to commit for contempt 
one guilty of disobeying an injunc- 


But liability has been im- 
posed where his authority to aet depends upon his 
compliance with statutory provisions, and he aets 
in disregard thereof,’ as for instance, where the 
proceedings must be founded on a preliminary oath, 
or where notice or hearing is 
required, and no notice of hearing was had.*? Where 
the power to punish for contempt is confined to the 
court against which the contempt is committed, a 
judicial officer not acting as judge of that court 
may incur liability by ordering a detention for a 
Liability has also been im- 


A. In General. Although a person is 
subject to an illegal restraint that will support an 
action for false imprisonment, he may have waived 
his rights to prosecute such an action or he may as 
a result of his own conduct be precluded from re- 
covering damages for the unlawful detention,*' as 


FALSE IMPRISONMENT 


be held liable.78 


ages thereof,”° 
IV. WAIVER *° 


tion allowed by him while sitting as 
district judge, and is liable in false 
imprisonment to the party detained 
in custody by his order for such 
contempt. The contempt is against 
the district court, not against the 
county judge, decided under code pro- 
visions relating to contempt pro- 
ceedings. Johnson v. Bouton, 35 
Nebr. 898, 53 NW 995. 

75. Newton v. Locklin, 77 Ill. 108. 

76. Clarke v. May, 2 Gray (Mass.) 
410, 61 AmD 470. 

77. See Contempt § 62 et seq. 

78. Roberts v. Hackney, 109 Ky. 
rit 58 SW 810, 59 SW 328, 22 KyL 


79. Armstrong v. McCaffrey, 12 
NSB ib 2b: 
80. Waiver by failure to claim ex- 


emption from arrest see supra § 16. 

81. U. S.—Wheeler v. Nesbitt, 24 
How. 544, 16 L. ed. 765. 

Mass.—Keefe yv. Hart, 213 Mass. 
476, 100 NE 558, AnnCasi914A 716 
(dictum); Bates v. Reynolds, 195 
Mass. 549, 81 NE 260; Caffrey v. 
Drugan, 144 Mass. 294, 11 NE 96; 
Trull v. Howland, 10 Cush. HOD jf Sih 
AmD 82. 


Miss.—Williamson v. Wilcox, 63 
Miss. 335, 
N. H.—Clark vy. Tilton, 74 N. H. 


330, 68 A 835, 837 [cit Cyc]. 
N. Y.—Warren v. Dennett, 17 Misc. 


86, 39 NYS 830. 
Gavitt, 20 R. I, 


R. I.—Crandall v. 
3866, 39 A 191, : 

Vt.—Ellis v. Cleveland, 54 Vt. 437. 

Wash.—Pierce  v. Mitchell, fey 
Wash. 458, 137 P 1008. 

Wis.—Gunderson vy. Struebing, 125 
Wis. 173, 104 NW 149. 

Eng.—Robertson vy. Balmain New 
Ferry Co., Litd:, [1910] A. C. 295; 
Scott v. Wakem, 3 F. & F. 328. 

Ont.—Stoness v. Lake, 40 U. CG. 
Q: B. 320. 

[a] {llustrations. — (1) Where 
plaintiff was arrested in one county 
and by his own request was com- 
mitted to jail in another county, he 
thereby waived his right to be im- 
prisoned in the county wherein he 
was arrested. Ellis v. Cleveland, 54 
Vt. 437. (2) Plaintiff, having taken 
no steps to have a judgment convict- 
ing him of contempt reviewed but 
having paid his fine and costs after 
remaining a few days in jail, could 
not maintain an action against the 
judge and sheriff for false imprison- 
ment. Pierce v. Mitchell, 77 Wash. 
453, 137 P 1008. (3) If after a pa- 
tient has recovered from delirium 
tremens he approves the restraint 
which had been placed on him, it is 
a defense to an action for false im- 


prisonment. Scott vy. Wakem, 3 F. 
& F. 328. 
[b] Consenting to restraint,—(1) 


— i 


~~ 
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posed where the magistrate orders the imprison- 
ment of the offender when. he has power only to 
fine,’> or where his power depends on the pendency 
of the action before him, and he causes an im- 
prisonment after the termination of the action.” 
As the power to punish for contempt is a judicial 
power,’ a nonjudicial officer such as the mayor 
of a city who attempts to exercise such power may 


It has been held that if a judicial 


officer commits a person for contempt to an im- 
proper place of detention he will be liable in dam- 


where he voluntarily remains in custody, even under 
a mistaken view of legal conclusions.®? Buta waiver 
is not always spelled out of the conduct of a per- 
son who impliedly consents to his arrest or deten- 
tion.** A plaintiff, surrendered by his surety on his 
bail, will not be deemed to have consented to his 


Where an officer, in the discharge of 
his duty, in good faith invites one to 
the police station for the purpose of 
interrogating him and investigating 
a charge against him, with a view of 
deciding on future action, and with- 
out any intention of putting him 
under arrest or restraint, and the 
circumstances do not warrant a rea- 
sonable apprehension that force will 
be used in the absence of submission, 
and the person voluntarily accom- 
panies the officer and consents to be 
searched, there is no arrest or false 
imprisonment. Gunderson y. Strue- 
bing, 125 Wis. 173, 104 NW 149. (2) 
Where plaintiff, insisting -that the 
offense for which he had been ar- 
rested be inquired into without delay, 
waived the necessity of an affidavit 
and warrant by voluntary appear- 
ance, he was precluded from plead- 
ing failure to procure the affidavit 
and warrant. Williamson vy. Wilcox, 
63 Miss. 335. 

{[c] Failure to claim privilege a 
waiver.— Where plaintiff, a duly 
qualified voter, was arrested on war- 
rant and failed to claim his exemp- 
tion from arrest, he was deemed to 
have waived the same and could. not 
recover in false imprisonment. Cran- 
dall v. Gavitt, 20 R. I. 366, 39 A 191. 

82. Warne v. Constant, 4 Johns. 
(N. Y.) 32; Moses v. Dubois, 23 S. c 
L, 209; Kibling v. Clark, 53 Vt. 379. 

83. Ga.—Gordon v. Hogan, 114 Ga, 
354, 40 Sl 229, 

Mich.—Porrett v. Lauer, 184 Mich. 
497, 151 NW 619. 

Mo.—Tiede v. Fuhr, 264 Mo. 622, 
any SW aap 

Tex.—Kress vy. Lawrence iv. A. 
162 SW 448, SC iiaene) 
gp une. —-Symm jv. Fraser, 3 F. & F. 

od, 


[a] Tilustrations, — (1) Under 
Code Cr. Proc. providing that a per- 
Son Can detain: another without being 
thereafter liable for false imprison- 
ment, for the purpose of “preventing 
or interrupting an intrusion upon the 
lawful | possession of property” and 
assuming that the plaintiff's conduct, 
a boy of twelve years, leading de- 
fendant’s employees to believe he had 
stolen a pin worth ten cents, justified 
his arrest and detention on the 
theory of estoppel, it did not justify 
them in forcibly taking him to the 
Office and compelling him to submit 
to a Search, where he promptly de- 
nied the theft and offered to turn 


his pockets inside out. Kress v. 
Lawrence, (Tex. Ciy, A.) 162 SW 
448. (2) Where physicians continue 


nurses in charge of a person after 
the berson has requested that they 
be discharged, the physician may not 
escape liability for the nurses’ acts 
on the ground that the patient by 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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unlawful detention, in the absence of proof that 
the surrender was procured by plaintiff for the pur- 
pose of laying the foundation for an action in false 
imprisonment.§* A plaintiff may, at the beginning 
of a trial, waive his rights as to all but compensa- 


tory damages.®> 


_ [§ 108] B. Plea of Guilty. The liability for an 
illegal arrest is not waived by -plaintiff pleading 
guilty of the offense for which the arrest was 
Where a plea of guilty constitutes an 
admission of facts authorizing an arrest without 
a warrant, it may amount to a bar.’? 

[§ 109] ©. Inducing Arrest or Detention. Where 
a person is instrumental in causing or provoking 
his own arrest or detention, no liability attaches,® 
as where a warrant, alleged to be illegal, was placed 
in the hands of an officer at the request of the 
person against whom it was issued.®® 
maintain an action for false imprisonment who by 
his own conduet or statements induces his arrest 


made.8® 


calling him in had authorized him 
to do all that was necessary in the 


eee Symm v. Fraser, 3 F. & F. 
59: 
[b] Remaining in jail no preju- 


dice.—Arrest was made on a void 
warrant and accused could have ob- 
tained his release at any time after 
his arrest by application to court, 
but delayed making such application 
for some time. This did not preju- 
dice his right of action for false ar- 
rest against either complainant or 
his attorney. Porrett v. Lauer, 184 
Mich. 497, 151 NW 619. 

[ec] Hela no waiver.—Failure of 
plaintiff to point out to defendants 
that notice which they had given her 
to appear before a justice taking 
depositions was void as naming a 
past date is no defense to such de- 
fendants who caused her arrest upon 
her failure to appear. Tiede v. Fuhr, 
264 Mo. 622, 175 Sw 910. 

84 Neves vy. Costa, 
89 P 860. 

85. Holmes v. Blyler, 80 Iowa 365, 
45 NW 756. 

86. McCullough v. Greenfield, 133 
Mich. 463, 95 NW 532, 62 LRA 906, 
1 AnnCas 924; Gold v. Campbell, 54 
Tex. Civ. A. 269, 117 SW 463; Texas, 
ete, Re Coitv.i(Parker; 129 eTex., Civ. 
A. 264, 68 SW 8381. 

[a] Consent to nol. pros. is not a 
waiver. Palmer v. Maine Cent. R. 
Co., 92 Me, 399, 42 A 800, 69 AmSR 
513, 44 LRA 673. 

[b] Pleading guilty to an offense 
not committed.—Where defendant ar- 
rested plaintiff as a streetwalker, 
without a warrant, the fact that she 
pleaded guilty in a justice’s court to 
the offense of disorderly conduct 
with which she was charged is no 
defense to an action for the illegal 
arrest. Larson v. Feeney, 196 Mich. 
1, 162 NW 275, LRAI917D 694. 


87. Erie R. Co. v. Reigherd, 166 
Fed. 247, 92 CCA 590, 20 LRANS 
295, 16 AnnCas 459; Holder v: St. 


Louis, ete., R. Co., 155 Mo. A. 664, 

135 Sw 507; Williams v. Brooks, 95 

Wash. 410,°163 P 925. 

88. Conn.—Allen v. Gleason, 4 Day 

376. : 
Ky.—Chelf v. Austin, 4 Ky. Op. 

i By ale 


Mass.—Williams v. Powell, 101 
Mass. 467, 3 AmR 396. 
Y.—Greene v. Fankhauser, 137 


App. Div. 124, 121 NYS 1004. 

Porto Rico.—Stevens v. Nater, 4 
Porto Rico Fed. 158. 

Ss. CG—Edmundson v. 
SECULAR 40. 

Vt.—Bllis v. Cleveland, 54 Vt. 437. 

[a] For example, an officer, after 
attaching in a broker’s office, the 
desk and law books of an attorney, 
neglected to remove them during 
nearly five hours of daylight. After 
giving the officer notice to remove 
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FALSH IMPRISONMENT 


One cannot 


door and the officer remained in the 
office with the attached property. In 
an action for false imprisonment by 
the officer, it was held that the 
broker was not liable, since the offi- 
cer in effect caused his own deten- 
tion. Williams vy. Powell, 101 Mass. 
467, 3 AmR 396. 

[b] Provoking arrest. — Where 
plaintiffs followed defendants, peace 
officers, around the streets for the 
purpose of annoying them and on re- 
fusal to desist from such conduct 
were arrested without warrant and 
imprisoned, it was held in suit for 
false imprisonment that the officers 
were justified and verdict was for 
defendants. Stevens v. Nater, 4 
Porto Rico Fed: 158. 


89. Edmundson vy. Frean, 20 S. C. 
L. 410. 
90. Kalish v. White, 36 Cal. A. 


604, 173 P 494; Orwitz v. MeKay, 31 
N: S. 243. 

91. Blocker v. Clark, 126 Ga. 484, 
54 SE 1022, 7 LRANS 268, 8 AnnCas 
31; Landrum v. Wells, 7 Tex. Civ. 
A. 625, 26 SW 1001;. Dunston. v. 


Paterson, 2 C. B. N. S. 495, 89 ECL. 


495, 140 Reprint 509. 

{a] Conduct not justifying ar- 
rest.—Where the arrested party pre- 
viously told the sheriff that he was 
the person named in the warrant, but 
later denied it, the previous state- 
ments and conduct would not com- 
pletely justify the sheriff in assum- 
ing that he was the person mentioned 
in the warrant, but such conduct and 
statements may be heard in mitiga- 
tion of damages. Landrum vy. Weils, 
7 Tex, Civ. A. 625, 26 SW 1001. 

92. Jones v. Foster, 43 App. Div. 
33) D9 NYS/738: 


fa] For example, plaintiff had 
been arrested for peddling without 


license in violation of an ordinance. 
While the affidavit was somewhat in- 
formal it sufficiently appraised plain- 
tiff of the charge against him. He 
first pleaded not guilty before the 
committing magistrate, but later, to 
avoid inearceration in default of bail, 
changed his plea to guilty and paid 
his fine. It was held that this waived 
any irregularity or defect in the pre- 
liminary deposition and barred an ac- 
tion for false imprisonment. Jones 


v. Foster, 43 App. Div. 33, 59 NYS 
738. 

93. Church v. Pearne, 75 Conn. 
350, 58 A 955; Buzzell v. Emerton, 


161 Mass. 176, 36 NE 796; Carleton 
v. Akron Sewer Pipe Co., 129 Mass. 
40; Jones v. Foster, 43 App. Div. 33, 
59 NYS 738. 

[a] Appearance under arrest be- 
ing compulsory and not voluntary is 
not a waiver of defects in warrant or 
complaint. Warner v. Perry, 14 Hun 
GN. « Yi),337. f : 

[b] Furnishing bail after submit- 


[25.5] 
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under a process not naming him correetly % or 
which is not intended to describe him. 

[§ 110] D. Defects in Process. Where a judicial 
officer possesses jurisdiction both of the erime and 
of the person of plaintiff, any defect or irregularity 
in the warrant or preliminary deposition is waived 
by voluntary appearance and plea,®? but defects re- 
lating to the jurisdiction of the court are not so 
waived,®* nor, it seems, are defects of such a sub- 
stantial nature that they render the process void.?* 
So where an arrest is upon eivil process which is 
irregular but not void, such irregularities are waived 
by defendant, where he appears and gives bail with- 
out moving to be discharged.”® An action for false 
imprisonment cannot be based upon defects in mesne 
process which are due to the failure of the person 
arrested to make timely objection where he has 
had an opportunity to do so in the proceedings prior 
to its issuance.°® 

[§ 111] EH. Delay or Failure to Arraign or Bring 


‘the books, the broker locked his office 


ting to an examination and taking 
the poor debtor’s oath does not con- 


stitute a waiver of the wrongful 
arrest. Carleton v. Akron Sewer 
Pipe Co., 129 Mass. 40. 

94, Harwood vy. Siphers, 70 Me. 
464; Buzzell v. Emerton, 161 Mass. 
176, 86 NE 796; Warner v. Perry, 


14 Hun (N. Y.) 337; Blythe v. Tomp- 
kins, 2 AbbPr (N. Y.) 468. 

[a] Mllustration.—Where a debtor 
was arrested under process defective 
for lack of proper notice of the pro- 
ceedings for nonappearance in which 
plaintiff debtor was arrested, it was 
held in a subsequent suit for false 
imprisonment that debtor’s recogniz- 
ing before a magistrate other than 
the one in charge of the original pro- 
ceedings was not a waiver of the 
illegality of the arrest and therefore 
did not prevent plaintiff from recov- 
ery. Lane v. Holman, 145 Mass. 221, 
13 NE 602. : 

[b] Pleading to a warrant di- 
rected to a “person whose name is 
unknown, but whose person is well 
known . ” does not waive the 
defect in the warrant that accused 
was not properly designated, such 
defect being one of substance, 
rather than of form. Harwood v. 
Siphers, 70 Me. 464. 

{c] Giving bail bond. — Giving 
bail bond after arrest is not a waiver 
of an illegal arrest made under writ 
containing no capias. Buzzell_ v. 
Emerton, 161 Mass. 176, 36 NE 796. 


95. Neimitz v. Conrad, 22 Or. 164, 
29 P 548. 

$6. See cases infra this note. 

{a] Waiver of misnomer. — (1) 


Where the right party has been sued 
under an incorrect name, and fails 
to plead the misnomer in abatement, 
his subsequent arrest under process 
continuing the incorrect name is jus- 


tified. Trull v. Howland, 10 Cush. 
(Mass.) 109, 57. AmD 82; Griswold 
v. Sedgwick, 6 Cow. (N. Y.) 456; 


Crawford v. Satchwell, Str. 1218, 93 
Reprint 1141. (2) But where the 
wrong party was served under an 
incorrect name, notified plaintiff of 
mistake, and did nothing further, it 
was held that his arrest under an 
execution containing such incorrect 
name was false imprisonment, and 
he was not obliged to plead the mis- 
nomer in abatement. Walley v. Mc- 
Connell, 13 Q. B. 908, 66 ECL 908, 116 
Reprint 1508. 

‘[b] Domicile of person arrested. 
—Plaintiff was sued on a promissory 
note; the place of his domicile was 
wrongly set forth and he failed to 
plead in abatement but let judgment 
go by default. Subsequently he was 
arrested on an execution which like- 
wise misstated the place of his domi- 
cile. In an action against the officer 
for false imprisonment it was held 
that plaintiff had waived the irregu- 
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before Magistrate. One arrested may excuse a delay 
in arraignment or in bringing him before the magis- 
trate or other proper officer by his own conduct.*" 
So one may be precluded from basing an action of 
false imprisonment upon the fact that he was not 
brought before the proper magistrate or other judi- 
cial officer by his own conduct in securing his 
release 8 or his consent to his release without ar- 
raignment,?® although the mere fact that plaintiff 
accepted his discharge without insisting upon being 
brought before the magistrate does not, according 
to all authorities, constitute a waiver.t 
under arrest desires to be taken before some magis- 
trate other than the one nearest and most accessible, 
and the officer complies with such request, neither 
he nor one who advises him in so doing ean be held 
By statute in some 


SATISFACTION, RELEASE, OR ASSIGNMENT 


settlement 9 is a full defense to an action for false 
Since the tort is joint where par- 


liable for false imprisonment.” 
V. 
[§ 115] 


larity and the execution process be- 
ing regular on its face the officer 
was justified in arresting thereunder. 
Smith v. Bowker, 1 Mass. 76. 

97. U. S.—Wheeler v. Nesbitt, 24 
How. 544, 16 L. ed. 765. 

Ga.—Blocker v. Clark, 126 Ga. 484, 
54 SH 1022, 7 LRANS 268, 8 AnnCas 
31. 

Ind.—Weser v. Welty, 18 Ind. A. 
664, 47 NE 639. 

Ky.—Klotz v. Cook, 184 Ky. 735, 
212 Sw. 917. 

Me.—tTherriault v. Breton, 114 Me. 
tds oo A 699: 

Md.—Twilley v. Perkins, 77 Md. 
252, 26 A 286, 39 AmSR 408, 19 LRA 
332. 

Mich.—Oxford vy. Berry, 204 Mich. 
197, 170 NW 838. 

N. J.—Venable v, Huddy, 77 N. J. 
Te opde: aie ASLO: 

{a] Tllustration. — If an officer 
cives an arrested person the alter- 
native of paying a certain sum as a 
penalty or of going to jail instead of 
takirge him to a committing magis- 
trate the officer is liable to the ex- 
tent of the custody, but if the 
arrested person pays the penalty pre- 
scribed rather than stand trial he 
cannot complain. Twilley v. Perkins, 
77 Md. 252, 26 A 286, 39 AmSR 408, 
19 LRA 682. 

[b] Waiver of right to a hearing. 

.—Where defendant peace officer law- 
fully arrested plaintiff in Kentucky 
on a charge of receiving stolen goods, 
but failed to take her before a magis- 
trate because she consented to go 
to Ohio with an officer, it was held 
that plaintiff had waived the code 
provision entitling her to a hearing 
before a Kentucky magistrate and 
therefore could not recover in false 
imprisonment for prolonged deten- 


tion. Klotz v. Cook, 184 Ky. 735, 212 
SW 917. 
{c) Prolonged detention at plain- 


tif’s request.——Where a person ar- 
rested by a constable voluntarily 
remains in his custody to prevent 
the publicity of an examination, the 
constable is not guilty of false im- 
vrisonment for failure to take him 
before a,magistrate within a reason- 
able time. Kirk v. Garrett, 84 Md. 
383. 35 A 1089 (dictum). 

38. Twilley v. Perkins, 77 Md. 252, 
26 A 286, 39 AmSR 408, 19 LRA 632; 


Joyce v. Parkhurst, 150 Mass. 243, 
22 NW 899; Venable v. Huddy, 77 
Nese, ves LO 

{a] Payment of fine —If after a 


legal arrest the offender is willing 
to, and does, pay to the officer mak- 
ing the arrest the prescribed penalty 
rather than be taken before a jus- 
tice he has no cause of action against 


That the party complaining has been 
paid in full® or that his conduct amounted to a 


FALSE IMPRISONMENT 


ficer.* 
[§ 112] 


waive the strict 


If a person [§ 114] 


imprisonment. 


the officer. Twilley v. Perkins, 77 
Md. 252, 26 A 286, 39 AmSR 408, 19 
LRA 682. 

[b] Requesting release. — Where 
there had been an arrest legally 
made for disorderly conduct, the offi- 
cer arresting, however, not making a 
charge against the prisoner, but re- 
leasing him in response to his: appeal 
that he be permitted “to go home and 
take care of his family,” it was held 
that the circumstances would war- 
rant an understanding that the officer 
was not to be held liable in damages. 
Joyce v. Parkhurst, 150 Mass. 243, 
22 NE 899. 

99. Keefe v. Hart, 213 Mass. 476, 
100 NE 558, AnnCas1914A 716; Hor- 
gan v. Boston El. R. Co., 208 Mass. 
287, 94 NE 3886 (dictum); Bates v. 
Reynolds, 195 Mass. 549, 81 NE 260; 
Joyce v. Parkhurst, 150 Mass. 243, 
22 NE 899; Caffrey v. Drugan, 144 
Mass, 294, 11 NE 96; Phillips v. Fad- 
den, 125 Mass. 198; Clark v. Tilton, 
74 N. H. 330, 68 A 385; Mulberry v. 
Fuellhart, 208 Pa. 578, 53 A 504. 

[a] If taking the prisoner before 
the court is omitted at his request, 
he may be estopped to interpose the 
omission and in such event the officer 
may still use the process to justify 
the arrest. Clark v. Tilton, 74 N. H. 
330, 68 A 335. 

1. Stewart v. Feeley, 
524, 92 NW 670. 

{a] In Rhode Island, in a case 
where the facts did not establish a 
waiver, it was said, by way of dic- 
tum, that the rule permitting accused 
to waive his right to be brought 
before a magistrate had never been 
recognized. Newhall v. Egan, 28 R. I. 
584, 68 A 471. 

2. Richardson v. Dybedahl, 14 
S. D. 126, 84 NW 486. 

3. See statutory provisions; and 
Horgan v. Boston El. R. Co., 208 
Mass. 287, 94 NE 386. 

4. Clark -v. Tilton, 740N., H.. 330, 
68 A 335; Poor v. Taggart, 37 N. H. 
544; Gibson v. Holmes, 78 Vt..110, 
62 A 11, 4 LRANS 451. j 

5. Ellis v. Cleveland, 54 Vt. 437. 

6. Hayes v. Mitchell, 69 Ala. 452. 

7 Ky.—Klotz v. Cook, 184 Ky. 
735, 212 SW 917; Pepper v. Mayes, 
81 Ky. 673. 

Md.—Kirk v. Garrett, 84 Md. 383, 
385 A 1089 (dictum); Twilley v. Per- 
kins, 77 Md. 252, 26 A'286, 39 AmSR 
408, 19 LRA 632, 

N. Y.—Greene v. Fankhauser, 137 
App. Div. 124, 121 NYS 1004; Hawley 
v. Butler, 54 Barb. 490; Hess v. Mor- 
gan, 3 Johns. Cas. 84. 

S. D.—Richardson v. Dybedahli, 14 
S. D. 126, 84 NW 486. 

Tex.—Hays v. Creary, 60 Tex. 445. 
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jurisdictions if a party voluntarily asks to be freed 
from an arrest without arraignment, and his dis- 
charge follows, he waives any claim for damages 
which otherwise he might have had against the of- 


The arrested party may 
fulfillment of the officer’s duty to 


make a proper return.* 

[§ 113] G. Place of Confinement. The prisoner 
may by voluntary consent waive his right to con- 
finement in a proper place.° 
H. Conduct Prolonging Detention. A 
person, rightfully arrested, cannot complain of the 
continuance of a lawful detention oceasioned by his 
own neglect,® or his incapacity on account of drunk- 
enness or by his own conduct generally.” 


Ont.—Arscott v. Lilley, 14 Ont. A. 
283. 

{a] For example.— (1) Plaintiff 
arrested as a deserter was about to 
be sent with others to the nearest 
military post, but asked to be al- 
lowed to remain in jail for a few 
days longer in the expectation that 
proof of his innocence would arrive 
by that time. Such proof was ac- 
cordingly obtained, and, in action for 
false imprisonment, it was held that 
there could be no recovery for such 
imprisonment as resulted from his 
own request. Hawley v. Butler, 54 
Barb. (N. Y.) 490. (2) Where plain- 
tiff was being held in jail at one 
place and, instead of being brought 
to the place where the court was 
held and where she would have been 
discharged upon the decision of the 
court, elected to remain at the first 
place until the order discharging her 
reached the jailer there, her deten- 
tion between the time of making the 
order discharging hér and its arrival 
at the place where shé was confined 
does not constitute a false imprison- 
ment Arscott v. Lilley, 14 Ont. A. 

[b] Suppression of facts by plain- 
tiff bars his right to recover.— 
Judgment was recovered before a 
justice who asked defendant if exe- 
cution should issue, and defendant 
said he did not care how soon, and 
did not state that he was a free- 
holder, and had a family, or claim 
any exemption from imprisonment, 
and the justice thereupon, without 
any directions from plaintiff, who 
was not present, issued an execution 
against the .body of defendant on 
which he was imprisoned thirty days, 
and he brought an action against 
the justice for assault and battery 
and false imprisonment. It was held 
that the justice was not liable. Hess 
v. Morgan, 3 Johns. Cas. (N. Y.) 84. 

8. Stone v. Dickinson, 7 Allen 
(Mass.) 26. See Accord and Satis- 
faction 1 C. J. p 520; and generally 
Release [34 Cye 1039]. 

9. Bates v. Reynolds, 195 Mass. 
549, 81 NE 260; Caffrey v. Drugan, 
144 Mass. 294,11 NE 96; Phillips v. 
eas 125 Mass. 198: 

a 
ment.—In an action for false impris- 
onment, where there was evidence 
that the keeping of plaintiff. over- 


night at the police station and send-~ 


ing him home in the morning was at 
his request, and that defendant made 
no complaint against -him in court, 
there was sufficient evidence of a set- 
tlement to warrant an instruction as 
to the effect of an understanding be- 
tween the parties that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Sufficient evidence by settle- 


plaintiff 


- §§ 115-116] 


ticipated in by more than one,!° a discharge of one 
tort-feasor by plaintiff operates as a release of the 
And so a settlement with one of two or 
more persons alleged or represented to have been 
lable for a false imprisonment is a bar to suit 
This is so irrespective of the 
true legal liability of the party paying the settle- 
Although the party has been discharged 
on condition that he refain from bringing an action 
for trespass, that will not preclude him from bring- 
The fact that plaintiff 


rest.1! 


against the others. 


_ment,.!? 


ing an action on the case.!* 


FALSE IMPRISONMENT 


detention.?® 


defense.!9 


secured his. release by signature of a promise not 


[§ 116] A. Form of Action. The form of action’ 
under which damages for false imprisonment are 
recoverable at common law, and except where the 
contrary is expressly provided by statute, is tres- 
pass,”? or trespass to the person yi et armis.?? 


VI. ACTIONS ”° 


It 


is neither trespass quare clausum fregit for injury 


should be released from arrest and} 


should make no claim against defend- 
ant for datmages. Bates v. Rey- 
nolds, 195 Mass. 549, 81 NE 260. 


10. See supra § 69. 

11. Horgan v. Boston El. R. Co., 
208 Mass. 287, 94 NE 386. 

12. Brewer v. Casey, 196 Mass. 
384, 82 NE 45. 
- f{a] MTlustration.—Where plaintiff 


was committed to the house of cor- 
rection on an order made out by 
the clerk of defendant justice’s court 
and, in a suit for false imprisonment 
against the justice issuing the or- 
der, the jury found that plaintiff had 
previously represented to the clerk 
that he would be joined as defendant 
and thus secured a settlement from 
such clerk, such settlement is a bar 
to the action against the justice irre- 
spective of whether the clerk would 
have been liable if sued. Brewer v. 
Casey, 196 Mass. 384, 82 NE 45. 


13. Macfarlane v. Ellis, 1 F. & F. 
288. 
14. Rice v. Harrington, 38 R. I. 


47, 94 A 736, LRA1916E 356. 

[a] Illustration. — A statement 

signed by -a visitor at an amuse- 
ment park, arrested by a police con- 
stable in the proprietor’s employ, 
that he would not sue for’ false im- 
prisonment was held not to bar _ his 
action. Rice v. Harrington, 38 R. I. 
47, 94 A 736, LRA1916E 356. 

15. Catlin v. Pond, 6 NYSt 762. 

16. Cook v. Highland Hospital, 
168 N. C. 250, 84 SE 352, LRA1915D 
611, AnnCasi917C 158. 

17. Harris v. Louisville, etc, R. 
Co., 35. Fed. 116. 

18. Therriault v. Breton, 114 Me. 
137, 95 A 699. 4 

[a] Release signed by minor.— 
The property rights to an action for 
illegal arrest of a minor are not af- 
fected by a release signed by him 
when given his freedom without a 
trial, which release  absolves the 
arresting officer of liability, nor one 
signed by his parent unless such 
parent is a legally appointed guard- 
ian, although such release may be 
used as evidence of consent on the 
minor’s part to a discharge without 
trial. Therriault' v. Breton, 114 Me. 
137, 95 A 699. 

19. Chapman v. Dyett, 11 Wend. 
(N. Y.) 31, 25 AmD 598. 

20. Election between causes of ac- 
tion or counts see Pleading [31 Cyc 
651 et seq]. j 

Joinder of actions 
§§ 214, 231, 241. 

Separate statement of causes of 
action see Pleading [31 Cyc 116]. 

Survival of action see Abatement 
and Revival § 371. 

21. 'U. S.—Polonsky Vv. Pennsyl- 
vania R. Co., 184 Fed. 558 [rev on 

other grounds 184 Fed. 561, 106 CCA 


see Actions 


5411;.Castro v. De Uriarte, 12 Fed. 
250; Ferguson v. Lambert, 8 F. Cas. 


No. 4,739; Stanton v. Seymour, 22 
F. Cas. No. 13,298, 5 McLean 267. 
Ala.—Rich v. McInerny, 103 Ala. 


345, 15 S 663, 49° AmSR 32; Holly v. 
Carson, 39 Ala. 345; Woodall v. Mc- 
Millan, 38 Ala. 622; Williams v. Ivey, 
37 Ala. 244. 

Conn.—Pease v. Burt, 3 Day 485. 

D. C.—Auerbach v. Freeman, 
App. 176. 

Ill.— Blalock v. Randall, 76 Ill. 224. 

Ind.—Colter v. Lower, 35 Ind. 285, 
9 Am mR 735. 7 Rurpin sve “Remy, "3 
Blackf, 210. 

Md.—Lewin v. Uzuber, 65 Md. 341, 
4 A 285; Turner v. Walker, 3 Gill & 
J. 377, 22 AmD 329. 

Mass.—Zinkfein v. W. T. Grant Co., 
128 NE 24. 

N. Y.—Brown v. Chadsey, 39 Barb. 
253; Doyle v. Russell, 30 Barb. 300; 
Holley v. Mix, 3: Wend. 350, 20 AmD 


43 


702. 

N. C.—Price v. Graham, 48 N. C. 
545. 

Pa —Neall® v.02 Hart, 11d 4 Pasa 


8 A 628, 2 AmSR 559; McCarthy v, 
De Armit, 99 Pa. 63; Kramer v. 
Lott, 50 Pa. 495, 88 AmD 556; Baird 
v. Householder, 32 Pa. 168; Maher v. 
Ashmead, 30 Pa. 344, 72 AmD 692; 
Allison v. Rheam, 3 Serge. & R. 139, 
8 AmD 644; Moss v. Judge, 16 Pa. 
Dist, 1021. 34 Pa. Co."433: 

Tex.—Hubbard v. Lord, 
384. 

Vt.—Bebee v. Steel, 2 Vt. 314. 

W. Va.—Ruffner v. Williams, 3 W. 
Va. 243. 

Eng.—Magnay v. Burt, 5 Q. B. 381, 
48 ECL 381, 114 Reprint 1293; Mor- 
gan wv. “Huenhes, °2)9 Tie RR. 221,;7 100 
Reprint 123; Barker v. Braham, W. 
Bl. 866, 96 Reprint 510, 3 Wils. C. P. 
868, 95 Reprint 1104. 

“An action for ‘false imprison- 
ment’ is in the nature of a trespass, 
and only lies in that form where 
the imprisonment is vi et armis, 
either by force wholly illegal, or 
only colorably legal.” Ferguson v. 
Lambert, 8 F. Cas. No. 4,739. 

22. Johrson v. Tompkins, 13 F. 
Cas. No. 7,416, Baldw. 571; Plummer 


boa hex. 


Y. Dennett, 6 Me. 421, 20 AmD 316; 


Morris v. Scott, 21 Wend. (N. Y.) 
281, 34 AmD 236; Berry v. Hamill, 


12 Sere. & R. (Pa.) 210; Moss v. 
Judge, 16 Pa. Dist. 1021;-34 Ba. Co. 
433. 

23. Sawyer v. Ryan, 13 Metce. 
(Mass.) 144. 


fa] WWustration. — Where plain- 
tiff’s allegation that defendants broke 
and entered his dwelling and impris- 
oned him was held to make out a 
case only of trespass to land and 
not of trespass to the person for 
false imprisonment. Sawyer v. 
Ryan, 13 Mete. (Mass.) 144. 


[25 C.J.] 2527 


to prosecute an action for false imprisonment does 
not constitute a bar,'* nor does the fact that money, 
coerced from plaintiff as a result of his illegal 
arrest, was returned,’* nor does the fact that plain- 
tiff, on being admitted to an institution, signed an 
agreement that she would abide by the regulations 
of the institution including a power of involuntary 
A release obtained by fraud,1* or from 
an infant,!® or the assignment of a cause of action 
for false imprisonment to a third person, is no 


to property 7° nor, with a few statutory exceptions,** 
trespass on the case.?> 
distinctions remain, the form of action is unimpor- 
tant in many jurisdictions which have abolished 
forms of action by code** or modified them by 


Although the substantive 


24. See statutory provisions; 
cases infra this note. 


and 


[a] Case lies for false imprison- 
ment. Moore v. Thompson, 92 Mich. 
498, 52 NW 1000; Parsons v. Harper, 


16 Gratt. (57 Va.) 64. 

25. U. S.—Western Union Tel. Co. 
v. Thompson, 144 Fed. 578, 75 CCA 
334; Knight v. International, etc.; R. 
Co., 61 Fed. 87, 9 CCA 376; Castro 
v. De Uriarte, 12 Fed. 250; Stanton 
v. Seymour, 22 F. Cas. No. 13,298, 
5 McLean 267, ’ 

Ala.—Holly v. Carson, 39 Ala. 345. 

Me.—Plummer v. Dennett, 6 Me. 
421, 20 AmD 316; Green v. Morse, 
5 Me. 291. 

Mass.—Cassier v. Fales, 139 Mass. 
461, 1 NE 922 (‘Sin nature of tres- 
pass’). 

N. Y¥.—Nebenzahl v. Townsend, 10 
Daly s 232) 61 HowPr’ 353% Platt =v. 
Niles, 1 Edm. Sel. Cas. 230; Barhydt 
v. Valk, 12 Wend. 145, 27 AmD 124. 

N. C.—Price v. Graham, 48 N. C, 
545; Allen v. Greenlee, 13 N. C. 


370. 

Pa.—Kramer v. Lott, 50 Pa. 495, 
88 AmD 556; Baird v. Householder, 
32 Pa. 168; Maher v. Ashmead, 30 
Pa. 344, 72 AmD 708; Berry v. Ham- 


ill, 12 Serge. & R. 210; Moss v. Judge, 


16) Pale Dist.; 10210034 (Pa. Contes: 
Murson v. Austin, 2 Phila. 116. 
Vt.—Kent v. Miles, 65 Vt. 582, 27 


A 194; Bebee v. Steel, 2 Vt. 314. 

Eng.—Withers v. Henley, Cro. Jac. 
379, 79 Reprint 324; Macfarlane v. 
Ellis, 1 F. & F. 288. 

“The boundary between trespass 
vi et armis and trespass on the case, 
is frequently a very narrow one. 
But all the authorities, both ancient 
and modern, agree in this—that it 
the injurious act be the immediate 
result of the force. applied by the 
defendant, and the plaintiff be in- 
jured by it, it is the subject of an 
action of trespass vi et armis: Now, 
the grievance here was not the issu- 
ing of an irregular writ, but its exe- 
eution, and the imprisonment of the 


plaintiffs: it is simply an action of 
false imprisonment. If it had 
been... an abuse, a malicious and 


oppressive abuse of regular process, 
case would have been the proper 
remedy.” Berry v. Hamill, 12 Serge. 
& R.(Pa.)-210, 212. 

Distinction between false impris- 
onment and: 
Abuse of process see supra § 4. 
Malicious prosecution see supra § 3. 

26. Conn.—Wilcox v. Gladwin, 50 
Conn, 77. 

68 Ga. 


ya.—Thorpe_ v. 
kK. Marsh. 


Wray, 
359. 

Ky.—Clay v. Sweet, 1 A. 
194, 

N. Y.—Johnson v. Girdwood, 7 
Mise. 651, 28 NYS 151 [aff 143 N, Y. 
660, 39 NE 21]. 


528 [25C.J.] 


special practice statutes.?7 In the Philippine Islands 
civil damages for the tort of false imprisonment 
are recoverable in a prosecution for the erime of 


false imprisonment.® 


[§ 117] B. Time to Sue and Limitations—1. Ac- 
crual of Action—a. In General. The right of action 
for false imprisonment accrues at the beginning of 
the imprisonment but does not become complete 
until the termination thereof,?® the tort being re- 


garded as divisible.*° 


N. C.—Price v. Graham, 48 N. C. 
545; Allen v. Greenlee, 13 N. C. 370. 

S. D.—Cullen vy. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, Ann 
€asl916B 115. 

{a] Error in terminology not 
fatal. Where plaintiff sued a prose- 
ecuting attorney for extorting under 
threat a false confession which re- 
sulted in plaintiff's conviction and 
imprisonment, and the complaint 
stated facts sufficient to support an 
action for malicious prosecution but 
was mistakenly characterized as an 
action for ‘‘false arrest and imprison- 
ment,’ the court held the error in 
terminology not fatal and overruled 
the :demurrer as to the malicious 
prosecution. Johnson v. Girdwood, 7 
Mise. 651, 28 NYS 151 [aff 143 N. Y. 
660, 39 NE 21]. 

27. Osgood v. Blake, 21 N. H. 550; 
Mihalyik v. Klein, 22 Pa. Super. 193; 


McQueen v. Heck, 1 Coldw. (Tenn.) 
212. 
[a] Plaintiffi’s option. — Where 


plaintiff was arrested under a tax 
warrant containing separate and dis- 
' tinct assessments, some legal and 
some illegal, and detained until he 
should pay both the legal and the 
illegal taxes, it was held that in so 
far as they covered the illegal taxes 
both the warrant and the imprison- 
ment were illegal, and that plaintiff 
had the option of considering the 
wrongful assessment as the injury 
and declaring in case, or treating the 
unlawful arrest of his person as the 
injury and declaring in trespass, and 
that, although a statute relating to 
actions against public officers pro- 
vided that if sued for misconduct in 
office the form of action should be 
case, yet here defendant selectmen 
had been guilty not of ‘‘misconduct 
_in office’ but of an illegal act with- 
out the sphere of their office, and 
therefore trespass was the proper 
form of action “if the plaintiff chose 
to adopt it.’ Osgood vy. Blake, 21 
N. H..550. ; 
{[b] Distinction between trespass 
and .case abolished by statute.— 
McQueen v. Heck, 1 Coldw. (Tenn.) 
212 (Shannon Code Annot. § 4438). 
{c] Action of trespass, form for 
all actions ex delicto. Mihalyik v. 
Klein, 22 Pa. Super. 193. 
28. .U. S. v. Heery, 25 Philippine 
600, 609 [cit Cye]. 
29. Hackler v. Miller, 79 Nebr. 
206, 112 NW 308; Dusenbury v. 
Keiley. 8 Daly 537, 58 HowPr 286 


tary Sbp IN pee Son Ok,» ELowbr 
30. Huggins v. Toler,. 1 Bush 


(Ky.) 192; Sikes v. Johnson, 16 Mass. 
389; Ruffner v. Williams, 3 W. Va. 
243, 245. 

_ “Every continuation of an illegal 
imprisonment constitutes a new tres- 
pass for which an action may be 
maintained.” Ruffner yv. Williams, 
supra. 

[a] Tliustrations.—(1) Where de- 
fendant. pleaded judgment in a for- 
mer ‘suit, commenced during the 
pendency of the action in which 
plaintiff was arrested as a bar to re- 
covery for a continuation of the 
Same imprisonment, the court held 
that each continuation was a fresh 
trespass and therefore the first judg- 
ment*was'not a bar to recovery for 


FALSE IMPRISONMENT 
[§ 118] b. 


~ 
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Termination of Prior Suit. Al-— 
though there is authority to the contrary,*! it has 
been generally held that the action may lie irre- 


spective of the termination of the suit or prosecu- 


[§ 119] «. 


tion in which the false imprisonment occurred.*? 
Statutory Notice. 
tions statutory provisions require notice of action 
as a condition precedent to an action ** against a 
public officer, whether executive,** legislative,®> or 


In some jurisdic- 


judicial,°® or even as against a railroad conductor.** 


subsequent continuation of the same 
imprisonment. Sikes v. Johnson, 16 
Mass. 389. (2) Under a one year 
statute of limitations, a plaintiff may 
recover for so much of the imprison- 
ment as occurred within one year of 
the time suit was begun. Huggins 
v. Toler, 1 Bush (Ky.) 192. 

31. In re Kelley, How. N. P. 
(Mich.) 106; Garren vy. Garren, 1 
WklyNC (Pa.) 9. 
v. Goss, 2 N. H. 491 (where plaintiff 
was arrested and imprisoned under 
a writ voidable for failure to comply 
with certain statutory requirements, 
it was held in a subsequent suit that 
the action could not lie before the 
writ was quashed). 

[a] Illustrations. — (1) Where 
plaintiff was arrested at the instance 
of defendant and bound over to keep 
the peace until the next court, an 
action before the expiration of such 
term of the court for false imprison- 
ment was brought too soon. Garren 
v. Garren, 1 WklyNC (Pa.) 9. . (2) 
The complaining witness in a crimi- 
nal case is not liable to an action 
for false imprisonment at the suit 
of accused during the pendency of 
the prosecution. In re Kelley, How. 
N. P. (Mich.) 106. 

32. Ga.—Berger v. Saul, 113 Ga. 
869, 39 SH 326. 

La.—Wentz v. Bernhardt, 37 La. 
Ann. 636. 

Mich.—Josselyn v. McAllister, 22 
Mich. 300. ; 

Mo.—McCaskey v. Garrett, 91 Mo. 


A. 354. But see Davis v. Chicago, 
etc. me Co Los WMO e AG E41 on cine 
SW 826 (assuming the contrary 
rule). 


. Y.—Hopner v. McGowan, 116 
N. ¥. 405, 22 NE 558 [aff 54 N. Y. 
Super. 98]; In re Bradner, 87 N. Y. 
171; Burns v. Erben, 24 N. Y. Super. 
555, 26 HowPr 273 [aff 40 N. Y. 
463]. But see Warren v. Dennett, 17 
Mise. 86, 39 NYS 830 (where a con- 
trary rule was assumed). 

Or.—Lane v. Ball, 88 Or. 404, 160 
P 144, 163 P 975. 

Pa.—Lentz v. Raum, 59 Pa. Super. 
260, 262 ‘[aff 22 Pa. Dist. 576, and 
quot Cye]. 

Ont.—Jones v. Grace, 17 Ont. 681; 
McDonald vy. Stuckey, 31 U. Cc. Q. B. 
577. 

“In action for false imprisonment 
the termination of the criminal pro- 
ceeding against the plaintiff had no 
importance, although such facet is es- 
sential in an action for malicious 
prosecution.’”” Hopner v. McGowan, 
116 N. Y. 405, 410, 22 NE 558. 

[a] Ilustration.—An action for a 
false imprisonment on an illegal civil 
arrest may be maintained before the 


proceedings are terminated by a 
judgment. Josselyn v. McAllister, 22 
Mich. 300. 


[b] Suit after quashing of writ 
but during action.—Where plaintiff 
was arrested and detained under a 
writ issued in a debt action and the 
writ of arrest was subsequently set 
aside, it was held that an action for 
damages brought after the quashing 
of the writ but before termination 
of the suit for debt was not prema- 
ture. Wentz v. Bernhardt, 37 La. 
Ann. 636. = 

{c] Abandonment of prosecution 
was equivalent to a termination of 


For later cases, developments and changes in the law s 


See also Blanchard |}. 


‘a thirty day 


ee cumulative Annotations, Same title, page and note number, 


record. Davis. v. Chicago, ete. R. 
Co., 192 Mo. A. 419, 182 SW 826; War- 
ren v. Dennett, 17 Misc. 86, 39 NYS 
830. 

Termination of suit as bearing on 
distinction between false imprison- 
ment and malicious prosecution see 
supra § 3. 

33. See statutory provisions; and 
eases infra this note, 

[a] Indorsement of notice.—W here 
the statute requires the notice to be 
indorsed on the back with the name 
of the attorney or agent bringing 
suit, together with the place of 
abode, a notice subscribed, ‘Joseph 
Lloyd, attorney for Thomas Kennedy, 
No. 79 So. 5th St.” is insufficient. 
Kennedy v. Shoemaker, 1 Browne 
Gea insole. 

{b] Description of action.—A no- 
tice that plaintiff was about to sue 
for false imprisonment is insufficient 
under a statute requiring a notice 
clearly and explicitly to state the 
cause of action. But the action 
should be styled “trespass and false 
imprisonment.” Kennedy v. Shoe- 
maker, 1 Browne (Pa.) 61. 

34 Robitaille v. Mason, 9 B. C. 
499; Gaul v. Ellice Tp. Corp., 3 Ont. 
L. 438; O’Donnell v. Canada Fdy. Co., 
4 OntWR 402 [aff 5 OntWR 215]; 
Lefebvre v. Verdun Corp., 6 Que. Pr. 
437; Milton v. Cote St. Paul, 6 Que. 


Pr. 407. 

[a] Illustrations. — (1) Officer 
making arrest under void warrant 
held free from liability because of 
plaintiff’s failure to give the statu- 
tory notice of action. Gaul vy. Ellice 
Tp: Corp.) 3 Ont. Ti 4381 C2)e Am 
action for damages for unlawfully 
entering a man’s house and arresting 
him without warrant brought against 
a municipality and its constables 
must be preceded by notice of action 
to the latter. Milton v. Cote St, 
Paul, 6 Que. Pr. 407. 

{[b] Failure to give statutory no- 
tice held a bar to action of false 
imprisonment against police officer. 
O’Donnell v. Canada Fdy. Co., 4 Ont 
WR 402 [aff 5 OntWR 215]. 

35. Hodges v. McGovern, 230 Pa. 
368, 79 A 6386; 

[a] Action against an alderman. 
—Where plaintiff sued defendant al- 
derman and another in their official 
capacities for false imprisonment and 
later sought to amend the complaint 
so as to include a conspiracy, it was 
held that such an amendment would 
so change the cause of action as to 
deprive defendant of the statutory 
notice allowed him in false’ impris- 
onment. Since plaintiff had failed 
to give the notice and this failure 
would have been a valid defense to 
the action before amendment, it was 
held that the amendment was 
wrongly allowed. Hodges v. MeGov- 
ern, 230 Pa. 368, 79 A 636. 

36. Magnussen v. Shortt, 200 Pa. 
257, 49 A 783. 

{aj Under Pennsylvania statute, 
an action for false imprisonment 
cannot be maintained against a mag- 
istrate in his official capacity unless 
this notice of purpose of 
bringing suit is given to him. Mag- 
HaSeeR v. Shortt, 200 Pa. 257, 49 A 
783, 

37. Lauzeau v. Leonard, 24 U. CG. 
Or B48 ik: % 


: 
| 


§§ 119-121] 


It has been held that the right to notice is con- 
tingent upon the good faith of the public officer.®8 
f Statutes of Limitation. 
of limitations, if pleaded,®® is a complete bar to 
an action for false imprisonment begun after the 
prescribed period,*® even if the proceedings in which 
the arrest took place are continued within the pre- 
: The action for false imprisonment 
is to be regarded as begun at the time of filing the 
original declaration, notwithstanding an amended 
complaint amplifying the charge is later filed,*? or, 


[§ 120] 2. 


seribed time.*! 


under a saving statute, a second 


after dismissal of the first ‘‘otherwise than upon 
The statute begins to run as soon 
as the cause of action is complete, that is, from the 


the merits.’’ 48 


termination of the imprisonment.** 


utes of limitation are applicable to the facts, the 


FALSE IMPRISONMENT 


A statute | which defendant 


ment,*® 


[§ 121] 


action is begun 
another.*® 


Where two stat- 


action is governed by a statute specifically applying 


38. Pa.—Ross v. Hudson, 6 Pa. 
Super. 552, 42 WklyNC 48. 

Eng.—Cook v. Leonard, 6 B. & C., 
351, 13 ECL 165, 108 Reprint 481. 

N. B.—White v. Hamm, 36 N. B. 237. 

N. S.—Mott v. Milne, 31 N.S. 372. 

Que.—Asselin v. Davidson, 23 Que. 
K. B. 274, 16 DomLR 285, 20 Revleg 
1193: 

[a] Gases of good faith.—(1) 
Peace officer. White v. Hamm, 
NSB. « 23Ns (2) Mott v. 
Milne, 31 N. S. 372. 

[b] Bad faith—An_ officer who 
knowingly makes an illegal arrest 
cannot set up the failure of plaintiff 
to give the required statutory no- 
tice of action. Asselin v. Davidson, 
23 Que. K. B. 274, 16 DomLR 285, 
20 RevLeg 193. 

[ec] Honest but unreasonable he- 
lief.—(1) Under the old British rule 
where plaintiff was illegally arrested 
for having a dromedary in town and 
sued the peace officer without giving 
statutory notice, it was held on plea 
of want of notice that none was nec- 
essary because the defendant lacked 
a reasonable belief in his power to 
make the arrest. Cook v. Leonard, 6 
B. & G. 351, 13 ECL 165, 108 Reprint 
481. (2) Under the modern British 
rule it has been said: “The principles 
to be deduced from the older cases 
on this subject seem to be, that the 
defendant would be entitled to no- 
tice, if, acting under the bona fide 
belief that he was within his juris- 
diction, provided such belief was not 
utterly unreasonable. See Cann Vv. 
Clapperton, 10 A. & E. 582, 37 ECL 
313, 1138 Reprint 22; Smith v. Hop- 
per, 9 Q. B. 1005, 58 ECL 1005, 115 
Reprint 1560, and other cases cited. 
But these have, in my opinion, been 
modified by the more recent de- 
cisions, such as Leete v. Hart, L. Rs 
3 C. P. 322, and Chamberlain v. King, 
L. R. 6 GC. P. 474; and now the, test 
is whether or not the defendant bona 
fide believes in the existence of facts, 
which, if they existed, would give 
him jurisdiction.” Mott v. Milne, 31 
NeSn372,. 3822 (3) Dhe rule has been 
stated by an American court as fol- 
lows: “A party to be entitled to the 
protection of a notice must bona fide 
and reasonably believe himself au- 
thorized. ... If the defendant acted 
in honest ignorance, or in-an honest 
belief that he was acting by reason 
of his office as justice of the peace 
in putting the law in motion, he was 
entitled to notice.” Ross v. Hudson, 
6 Pa. Super. 552, 555, 42 WklyNC 48. 

39. Lamar v. Dana, 14 F. Cas. No. 
8,006, 18 Int. Rev. Rec. 163, 14 F. Cas. 
No. 8,005, 10 Blatehf. 34. 

Necessity of pleading statute of 
limitations generally see Limitation 
of Actions [25 Cyc 1401]. \ 

40. Hickey v. Huse, 56 Me. 493; 
Dusenbury v. Keiley, 85 N. Y. 383, 61 
HowPr 408 [aff 8 Daly 537, 58 HowPr 
286]; Lauzeau v. Leonard, 20° UNC. 


Justice. 


/ 


Q. B. 481; Lavoie v. Gregorie, 9 D. T. 
B. C. (Que.) 255. 

41. Dusenbury v. Keiley, 8 Daly 
537, 58 HowPr 286 [aff 85 N. Y. 383, 
61 HowPr 408]. 

42. Duffy v. Scheerger, 91 
511, 1836 NW 1724. 

43. Salisbury v. Poulson, 51 Utah 
552, 172 P 315. See Huggins v. To- 
ler, 1 Bush: (Ky.) 192 (the holding 
of which is stated supra note 30). 

44. Alexander v. Thompson, 195 
Fed. 31, 115 CCA 38; Hackler v. Mil- 
ler, 79 Nebr. 206, 112 NW _ 303; 
Dusenbury v. Keiley, 85 N. Y. 383, 
61 HowPr 408 [aff 8 Daly 537, 58 
HowPr 286]; Van Ingen v. Snyder, 
24 Eun “CN: VY.) 82... Bute seeq ane 
v. Ball, 83 Or. 404, 160 P 144, 163 
P 975 (where there is a dictum to 
the effect that, in an action for false 
imprisonment, the time in respect to 
the statute of limitations does not 
begin to run until the prior action, 
pursuant to which the process was 
issued, has finally terminated in 
plaintiff's favor). 

“The statutory limitation runs, not 
from the time the imprisonment be- 
gins, but from the time it ends.” 
Alexander v. Thompson, 195 Fed. 31, 
38,/ 115 CCA 33: 

[a] Illustration.—The cause of 
action is complete when a prisoner 
is released from actual custody, as 
by giving bond, and limitations run 
from that time. Dusenbury v. Keiley, 
85 N. Y. 388, 61 HowPr 408 [aff 
8 Daly 537, 58 HowPr 286]. 

45. Alexander v. Thompson, 195 
Fed. 31, 115 CCA 33; Trask v. Wads- 
worth, 78 Me. 336, 5 A 182; Sibley v. 
Estabrook, 4 Gray (Mass.) 295. 

{a] MTlustration. An action 
against a sheriff for false imprison- 
ment is barred by the statute relat- 
ing to false imprisonment and not by 
the statute relating to actions 
against a sheriff. Alexander v. 
Thompson, 195 Fed. 31, 115 CCA 33. 

46. Oakes v. Oakes, 55 App. Div. 
576, 67 NYS 427 [aff 167 N. Y. 625 
mem, 60 NE 1117 mem]; Taylor v. 
Coolidge, 64 Vt. 506, 24 A 656. 

{a] Illustrations. — (1) Where 
plaintiff sued for false imprisonment 
after the expiration of a two year 
statute for false imprisonment and 
sought to bring the case within the 
six year statute, provided for other 
personal injuries, by alleging a con- 
spiracy, it was held that the action 
was governed wholly by the two year 
statute applicable to false imprison- 
ment and was therefore barred. 
Oakes v. Oakes, 55 App. Div. 576, 67 
NYS 427 [aff 167 N. Y. 625 mem, 
60 NE 1117 mem]. (2) A statute 
requiring actions for the recovery of 
taxes paid under wrotest. to be 
brought within one year is not a bar 
to an action for false imprisonment 
based on arrest under a void tax war- 
rant and brought after the lapse of | 
the year. Taylor vy. Coolidge, 64 Vt. : 


Nebr. 


(25 6. J.] 
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to false imprisonment in preference to a statute 
applying generally to a ‘class of persons within 


is included,*® or one applying to 


another offense connected with the false imprison- 
A statute fixing a particular limitation 
period for actions for false imprisonment may be 
impliedly repealed by a later statute fixing a differ- 
ent period for actions for injuries to the person.*? 
C. Jurisdiction and Venue. 
tion for false imprisonment is not local but transi- 
tory,*® and the courts of one state will entertain 
an action for a false imprisonment occurring in 
The action must be brought in a court 
of competent jurisdiction.®° 
local constitutional and statutory requirements,°* 
the action may generally be brought in the county 
in which it arose? or 


The ac- 


In accordance with 


in which defendant re- 


506, 24 A 656. 

47. Tomlin v. Hildreth, 65 N. J. 
L. 438, 47 A 649. 

{a] MIlustration.—The act of 
March 27, 1874, limiting actions of 
trespass for assault, menace, battery, 
wounding, and imprisonment, to suits 
commenced within four years after 
the cause of action accrued, is so far 
repealed by the supplement of March 
24, 1896, to such act which referred 
to “injuries to persons,’ as to limit 
the right of action in cases of false 
imprisonment to suitS commenced 
within two years after such actions 
accrue and while repeal by implica- 
tion is not favored, where the lan- 
guage of a later act covers the whole 
subject matter of a former statute, 
its repeal by implication follows. 
Tomlin v. Hildreth, 65 N. J. L. 438, 
47 A 649. 

48. Henry v. Sargeant, 13 N. H. 
321, 40 AmD 146; Mostyn v. Fabrigas, 
Cowp. 161, 98 Reprint 1021. 

Actions ex delicto generally tran- 
sitory see Venue [40 Cyc 105]. 
_Gocal and transitory actions dis- 
tinguished see Courts §§ 37, 41; 
Venue [40 Cye 17, 18]. 

49. Henry v. Sargeant, 13 N. H. 
321, 40 AmD 146. 

fa] Tllustration.—Where plaintiff 
was arrested and imprisoned in Ver- 
mont under a tax “warrant” issued 
by -selectmen without authority, and 
sued for damages in New Hampshire, 
the court stated that either case or 
trespass would lie and held that the 
action was in its nature transitory 
and ‘therefore a New Hampshire 
court could take jurisdiction of a 
false imprisonment occurring in Ver- 
mont. Henry v. Sargeant, 13 N. H. 
321, 40 AmD 146. 

Jurisdiction of: 

Actions for tort committed in foreign 
state generally see Courts § 41. 
The parties see Courts §§ 95-99. 
Transitory actions geerally 

Courts §§ 38-46. 

What law governs generally see 
Conflict of Laws 8§ 35-88. 

50. Hill v. Taylor, 50 Mich. 549, 
15 NW 899; Rice v. Platt, 3 Den. 
GNe i) 286 

[a] Marine court of the city of 
New York lacks jurisdiction of a 
trial for false imprisonment unless 
committed on the high seas or in a 
foreign port. Rice v. Platt, 3 Den. 
GN Yash: s 

[b] Superior, court of Michigan 
has jurisdiction to try a cause of 
action for false imprisonment. Hill 
v. Taylor, 50. Mich. 549, 15 NW 899. 

Jurisdiction of; 

Courts generally see Courts §§ 13- 
its 
Justices of the Peace see Justices of 

the Peace [24 Cyc 448]. 

Particular courts see Courts § 418. 

51. See constitutional and statu- 


tory provisions. 3 
5%. Mitchell v. 6 KyL 555; 


see 


Ripy, 
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sides.®3 


be brought in any one of them.*4 


[§ 122] D. Parties. 


well as joint.5? 
Tupper v. Morin, 12 NYS 310; 25 
AbbNCas 398. 

[a] Mlustration—Where a war- 
rant of arrest was issued in Ander- 
son county, directed to the sheriff of 
Marion county, and plaintiff was ar- 
rested and imprisoned in the latter 
county, suit for false imprisonment 
was properly brought in Marion 
county. Mitchell v. Ripy, 82 Ky. 516, 
6 KyL 555. 

{b] Action against public officer. 
—Under a code provision that an 
action against a public officer, for 
an act done by him in virtue of his 
office, must be tried in the county 
where the cause of action or some 
part of it arose, where defendant, 
who was chief of police of Buffalo, 
sent a telegram causing the arrest of 
plaintiff in Toronto, the action for 
false imprisonment must be tried in 
Buffalo. Tupper v. Morin, 12 NYS 
310, 25 AbbNCas 398. 

Venue of transitory actions in gen- 
eral see Venue [40 Cye 107]. 

53. Ah Fong vy. Sternes, 79 Cal. 
30, 21 P 381; Zeller v. Martin, 84 
Wis. 4, 54 NW 330. 

{a] Mlustration.— Where defend- 
ants, county judge and county sher- 
iff, were sued in the county of their 
residence for an alleged unlawful 
imprisonment caused by them in said 
county, it was held that the residence 
and commission of the tort rendered 
said county the proper place for the 
action to be brought. Zeller v. Mar- 
tin, 84 Wis. 4, 54 NW 330. 

[b] Residence prevails.—In Cali- 
fornia it is held under code provi- 
sions that in an action for false im- 
prisonment defendant has the right 
to have the case transferred to the 
county of his residence, although the 
cause of action arose in another 
county. Ah Fong vy. Sternes, 79 Cal. 
30, 21 P 381. 

54. Shugart v. Cruise, 260 Fed. 
36; Ellis v. Baker, 62 App. Div. 542, 
71 NYS 88. 

[a] Zllustrations.—(1) Where de- 
fendant, deputy sheriff of Warren 
county, arrested plaintiff in Saratoga 
county and removed him to and im- 
prisoned him in Warren county, it 
was held on motion to change the 
venue that since part of the action 
arose in Saratoga county the action 
was properly brought there. Ellis v. 
Baker, 62 App. Div. 542, 71 NYS 88. 
(2) Where plaintiff was, without a 
warrant, wrongfully arrested in one 
county and forcibly taken to a sec- 
.ond county and there illegally im- 
prisoned, it was held on appeal from 
a judgment for plaintiff that the 
false imprisonment was one continu- 
ous tort and therefore the circuit 
court of the second county had ju- 
risdiction to try the whole case, and 
judgment could not be set aside for 
lack of jurisdiction. Shugart -v, 
Cruise, 260 Fed. 36. 

Place of trial as between counties 
ee erany. see Venue [40 Cye 39 et 
seq]. 

55. Summers v. Southern R. Co., 
DUS Gawl7 4). 45. (SH 1274> Ewan’ vi 
Maysville, ete, R. Co. 77 SW 708, 
25 KyL 1258. 

{a) Ilustration—Where plaintiff 
was unlawfully arrested on a train 
in Mason county, carried under de- 
tention through Greenup county, and 


Where the tort is continuous and parts of 
it occur in two or more counties, the action may 
So under an ex- 
press code provision a common carrier may be sued 
in any county in which the wrong occurred.*® 

An action for false im- 
prisonment may be brought against two or more 
defendants jointly,°® and plaintiff may elect to pro- 
ceed against them jointly upon a liability several as 
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action.*! Facts 


finally imprisoned in Bath county, he 
had the right to elect in which of the 
three counties he would bring the 
action, since the code provides that 
a common carrier may be sued where 
the tort occurred. Evans v. Mays- 
veya ete., R. Co., 77 SW 708, 25 KyL 
1258. 

[bj] Jurisdiction with relation to 
common carrier. — Where plaintiff, 
stealing a ride on a railroad train, 
was arrested lawfully while the train 
was in one county and detained un- 
lawfully after it 
county, it was held that the cause of 
action arose in the latter county 
and under mandatory code provisions 
applying to railroads, only the court 
of the second county had jurisdic- 
tion. Summers vy. Southern R. Co., 
118 Ga. 174, 45 SE 27. 

56. Reichman vy. Harris, 252 Fed. 
871, 164 CCA 295; American Express 
Co. v. Patterson, 73 Ind. 430; Bath v. 
Metcalf, 145 Mass. 274, 14 NE 133, 1 
AmSR 455; Upchurch v. Wynne, 154 
N. C. 474, 70 SE 949; Anarews v. 
Wynne, 154 N. C. 473, 70 SE 949; 
Brewer _v. Wynne, 154 N. C. 467, 
70 SE 947. 

[a] Joinder of sheriff with depu- 
ties.—In an action for false impris- 
onment, brought against a_ sheriff 
and his deputies for an illegal arrest, 
the sheriff was properly joined with 
the deputies as parties defendant, 
because although absent in fact he 
was present in contemplation of law, 
and therefore liable on the same 
basis as the deputies who actually 
made the arrest. Reichman vy. Har- 
ris, 252 Fed. 371, 164 CCA 295. 

Joint liability see supra § 69. 

57. Zeller v. Martin, 84 Wis. 4, 54 
NW 330. 

58. Pleading generally see Piead- 
ing [31 Cye 1]. 

59. Burgess v. Freelove, 2 B. & 
P. 425, 126 Reprint 1364; English v. 
Purser, 6 Hast 395, 102 Reprint 1338. 

60. Strain v. Irwin, 195 Ala, 414, 
70 S 734; Mitchell v. Gambill, 140 
Ala. 545, 37 S 402; Woodall v. Mc- 
Millan, 38 Ala. 622; Shaw v. Jayne, 
2 CodeRep (N. Y.) 69. 

61. U. S—Bryan v. Congdon, 86 
Ped. 221, 29 CCA’ 670. 

Ala.—Strain v. Irwin, 195 Ala. 414, 
70 S 734; Tutwiler Coal, ete., Co. 
v. Tuvin, 158 Ala. 657, 48 S 79; San- 
ders v. Davis, 153 Ala. 875, 44 § 979; 
Mitchell v. Gambill, 140 Ala. 545, 37 
S 402; Kelly v. Moore, 51 Ala. 364. 

Cal.—Neves v. Costa, 5 Cal. <A. 
111, 89 P 860. 

Del.—Marley v. Duff, 25 Del. 312, 
80 A 235. 

Ga.—Waters v. Walkover: Shoe 
Shop, 142 Ga. 137, 82 SH 537; How- 
ard v. Edwards, 89 Ga. 367, 15 SE 
480; Ocean SS. Co. v. Williams, 69 
Garye251) : 

Ind.—Hildebrand v. McCrum, 101 
Ind. 61. 

Kan.—Hanson v. Sward, 92 Kan. 
1, 140 P 100; Peters v. Lindsborg, 
40 Kan. 654, 20 P 490; Mayberry vy. 
Kelly, 1 Kan. 116. 

Ky.—Dierig v. South Covington, 
ete.,, R. Co., 72 SW 355, 24 Kyl 1825; 


Reynolds v. Price, 56 SW 502, 22 
KyL 5, 

Miss.—Anderson v. Beck, 64 Miss. 
113° 8 S* 167. 


Mo.—Conran vy. Fenn, 159 Mo. A. 


plaint, or Petition—a. 1 
declaration, complaint, or petition in an action for 
false imprisonment must, in accordance with com- 
mon-law rules *® or the requirements of the codes 
and practice acts,°° contain an allegation of the facts 
constituting the essential elements of the cause of 


must be alleged.®? - 


reached. another: 


> [§§ 121-123 


E. Pleading **—1. Declaration, Com- 


Sufficiency in General. The 


as distinguished from conclusions 
Further, the allegation should 


664, 140 SW 82; Grayson v. St. Louis 


Transit Co., 100 Mo. A. 60, 71 SW 
730. 


Mont.—Grant v. Williams, 54 Mont. 
426, 171 P 276; Slifer v.2 Yorath, 62 
Mont. 129, 155, P 1113. 

Nebr.——Painter v. Ives, 4 Nebr. 122. 

Nev.—Dixon v. Reno, 43\Nev. 413, 
187 P 308. 

Y. Y.—Johnston vy. Bruckheimer, 
133 App. Div. 649, 118 NYS 189; Fo- 
garty v. Wanamaker, 60 App. Div. 
433, 69 NYS 883. : 


N. C.—Upchurch v. Wynne, 154 
N. C, 474, 70 SE 949; Andrews v. 
Wynne, 154 N. C. 478,70 SE 949: 


Brewer v. Wynne, 154 N. C. 467, 70 
SE 947. 

Or.—Bingham vy. Lipman, 40 Or. 
363, 67 P 98, 

S. C.—Barfield v. Coker, 73 S. C. 
181, 53 SE 170. 

S. D.—Just v. Martin Bros. Co., 37 
S. D. 470, 159 NW 44. 

Tex.—Newby v. Gunn, 74 Tex. 455, 
12 SW 67. 

{a] Allegations held sufiicient.— 
Tutwiler Coal, ete., Co. v. Tuvin, 158 
Ala. 657, 48 S 79; Smith v. Roebuck, 
155 Ala. 395, 46 S 455; Kelly v. 
Moore, 51 Ala. 364; Sheppard v. Fur- 
niss, 19 Ala. 760; De Courcey v. Cox, 
94 Cal. 665, 30 P 95; Miller v. Turner, 
(Cal. A.) 194 P 66; Marley vy. Duff, 


25 Del. 312, 80 A 235; Hildebrand 
v. McCrum, 101 Ind. 61; Peters vy. 
Lindsborg, 40 Kan. 654, 20 P 490; 


Rupright v. Muskegon Cir. Judge, 
207 Mich. 385, 174 NW 138; Anderson 
v. Beck, 64 Miss. 113, 8 S 167; Slhifer 
v. Yorath, 52 Mont. 129, 155 P 1113; 
Painter v. Ives, 4 Nebr. 122; Hen- 
drix v, Manhattan Beach Dey. Co., 
181 App. Div. 111, 168 NYS 316; 
Craven v. Bloomingdale, 54 App. Div. 
266, 66 NYS 525 [rev on other 
grounds 171 N. Y. 439, 64 NE 169]; 
Andrews v. Wynne, 154 N. ¢C, 473, 
70 SE 949; Brewer v. Wynne, 154 
N. C. 467, 70 SH 947: Barfield v. 
Coker, 73 S. C. 181, 53 S 170; Cul- 
ver v. Burnside, (S. D.) 179 NW 490; 
Raymond v. Corrigan, 37 S. D. 609, 
159 NW 131; Newby v. Gunn, 74 Tex. 
455, 12 SW 67; Taylor v. Hearn, 63 
Mex Civ tA; L3a, Sw; 301; Cars- 
kadon v. Williams, 7 W. Va. 1. 

{b] Allegations held insufficient. 
—Forman y. Central, 57. Colo. 535, 
143 P 578; Conran v. Fenn, 159 Mo. 


A. 664, 140 SW 82; Grant v. Williams, 


54 Mont. 426, 171 P 276; McClere v. 
Vielee, 116 App. Div. 731, 102 NYS 
45; Egleston v. Scheibel, 113 App. 
Div. 798, 99 NYS 969; Torpey v. Bil- 
meyer, 18 Pa. Dist. 1082. 

Elements of cause of action see 
Supra §§ 5-67. 

62. Ala.—Woodall v. McMillan, 38 
Ala. 622. 

Ark.—Akin v. Newell, 32 Ark. 605. 

Cal.—Going vy. Dinwiddie, 86 Cal. 
633, 25 P 129, 

Del.—Marley vy. Duff, 25 Del. 312, 
80 A 235. 

Ga.— Weimer 


v. Savannah nio 
Station Co, inion 


18 Ga, A. 570, 90 SE 


Ind.—Harness_ y, Steele, 159 Ind. 
286, 64 NE 875. See Efroymson v. 
Smith, 29 Ind. A. 451, 68 NB 328 
(the objection is unavailing if raised 
for the first time on appeal). 

Ky.—Jones v. Van Bever, 164 Ky. 
80, 174 SW 795, LRAI915E 172; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be concise * without unneeessarily detailed allega- 
tions of facts and cireumstances.°* The mere fact 
that the complaint contains allegations which would 
support an action for malicious prosecution will not 
vender it fatally defective as a complaint for false 
imprisonment where it contains averments of a 
character sufficient to sustain it as such,°? par- 
ticularly where only a general demurrer is inter- 
posed.®© A complaint which substantially follows 
a form preseribed by statute is sufficient.°* It is 
not necessary to allege that the prosecution has 
been terminated or that plaintiff has been acquit- 
ted.68 After a judgment by default only substantial 
defects in the complaint may be taken advantage 
of.°® Allegations in the answer may cure an omis- 
sion of an averment from the complaint.” 

Negativing defenses. Plaintiff is not bound to 
anticipate and negative all of the facts which may 
constitute a defense to his cause of action,” and if 
matters in justification of an alleged illegal arrest 
exist they must be affirmatively shown by defend- 
ant,’ and not negatived by plaintiff in his com- 
plaint.* 

[§ 124] b. Particular Allegations—-(1) Deten- 
tion. A mere allegation of wrongful arrest with- 
out allegation of detention or damage is demurra- 
ble.7# But it has been held that it is not necessary 
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to allege im; risonment, since an illegal arrest is both 
technically and in fact a false imprisonment.”> But 
where the arrest is legal, the complaint should allege 
a wrongful detention.” It is not necessary that 
the declaration specifically allege that the imprison- 
ment was against the will of plaintiff, where from 
the facts alleged it sufficiently appears that such 
was the case,’? and it has been held that such an 
averment may be supplied by amendment at the 
close of the evidence.*® 

[§ 125] (2) Causation by Defendant. The dec- 
laration or complaint should aver that the arrest or 
imprisonment was caused or procured by defend- 
ant.79 In an action against joint defendants it is 
unnecessary to allege that the acts of defendants 
were ‘wilful and. concerted,’’ ete., since it 1s not 
necessary to make out a conspiracy to maintain an 
action for false imprisonment.®? An allegation that 
a false imprisonment was committed by defendants 
in person may be supported by evidence that the 
acts were done by their agents.8t As against a 
general demurrer a complaint in an action against 
a corporation is sufficient whieh shows that the 
warrant upon which a false imprisonment is alleged 
was issued by the agent of the corporation and with 
its knowledge and connivance.*? As a carrier is an 
insurer of the safety of its passengers against ill 


Schooler v. Yancey, 1383 Ky. 695, 118 
SW 940; Connelly v. American Bond, 
ete., Co. 113 Ky. 903,,69 SW 959, 
24 Kyl 714; Reynolds v. Price, 56 
SW 502, 22 Kyl 5; Clare v. Wroten, 
4 KyL 363. r 

Minn.— Nixon vy. Reeves, 65 Minn. 
159, 67 NW 989, 33 LRA 506. 

Miss.—Anderson v. Beck, 64 Miss. 
13508 Sylow: 

Nebr.—Olmsted v. Edson, 71 Nebr. 
17, 98 NW 415. 

N. H.—Noyes v. Edgerly, 71 N. H. 
500, 53 A 311. 

N. Y.—McClerg v. Vielee, 116 App. 
Div. 731, 102 NYS 45; Cunningham 
vy. Hast River Electric Light Co., 60 
N. Y. Super. 282, 17 NYS 372; Bonnet 
v. Wanamaker, 34 Misc. 591, 70 NYS 
372; Warren v. Dennett, 17 Misc. 86, 
39 NYS 830; Pease v. Freiwald, 39 
Misc. 549, 80 NYS 402. 

[al Statements of fact.—(1) An 
averment that defendant unlawfully 
procured plaintiff's arrest is a state- 
ment of fact and not a conclusion of 
law. Reynolds v. Price, 56 SW 502, 
22 KyL 5. (2) An allegation that at 
a certain time and place defendant 
imprisoned plaintiff for two hours 
is not a conclusion of law but a com- 
posite statement of facts. Nixon v. 
Reeves, 65 Minn. 159, 67 NW _ 989, 33 
LRA 506. (3) Allegations that the 
warrant was void and so appeared on 
its face, that defendant knew, when 
he signed it, that he had no power 
to do so, that it was void and impris- 
onment thereunder was illegal, are 
not mere statements of legal conclu- 
sions, but state sufficient facts, if 
proved, to establish liability. 
Sweeney v. O’Dwyer, 197 N. Y. 499, 
99 NE 1129. 

[b]1 Conclusion.—(1) An allega- 
tion only that the arrest was illegal 
is a conclusion of law and insuffi- 
cient. Steele v. Rauchfuss, 93 Misc. 
332, 157 NYS 103. (2) An allegation 
that the acts constituting such im- 
prisonment were done “wrongfully, 
or “unlawfully,” is of a mere con- 
clusion of law, and tenders no issue, 
where no facts are averred to show 
the acts complained of to be wrong- 
ful or uniawful. Going Vv. Dinwiddie, 
86 Cal. 633, 25 P 129. (3) In the case 
of an arrest for debt after discharge 
in bankruptcy, allegation of dis- 
charge from ali debts including judg- 
ment in controversy has been held a 
conclusion. Bennett v. Lewis, 66 SW 
528, 23 Kyl 2037. (4) A petition 


which showed that plaintiff was ar- 
rested under a warrant issued by a 
judge and did not allege that it was 
issued without information or _ affi- 
davit filed showing the nature of the 
offense, or that the judge had no 
personal knowledge of the commis- 
sion of the offense but simply 
averred that the judge acted with- 
out probable cause, was insufficient 
as being merely a conclusion of law. 
Schooler v. Yancey, 133 Ky. 695, 118 
SW 940. 

63. Eddy v. Beach, 7°. AbbPr 
(N. Y.) 17; Shaw v. Jayne, 4 HowPr 
(N. Y.). 119, 2 CodeRep 69; Torpey 
v. Bilmeyer, 18 Pa. Dist. 1082. 

[a] Application of rule.—A state- 
ment in which some material allega- 
tions appear by way of recital, some 
by direct averment, others by innu- 
endo or inference, and more under a 
whereas Clause and by way of con- 
clusions, does not conform with the 
requirements of the procedure act 
ealling for a concise statement of 


facts. Torpey v. Bilmeyer, 18 Pa. 
Dist. 1082. 
64. Akin v. Newell, 32 Ark. 605, 


607: Boaz v. Tate, 43 Ind. 60; Eddy 
vy. Beach, 7 AbbPr (N. Y.) 17; Shaw 
vy. Jayne, 4 HowPr (N. Y.) AAD, 2 
CodeRep 69. 

“In an action for false imprison- 
ment, under the Code pleading, it is 
not necessary to state at length all 
the circumstances and the particular 
instrumentality by which the plain- 
tiff was restrained of his liberty.... 
A statement of the facts constituting 
the cause of action, in ordinary and 
concise language, without repetition, 
and in such a manner as to enable 
a person of common understanding 
to know what is intended, is suffi- 
cient’ Akin v. Newell, supra. 

[a] Averment by way of aggrava- 
tion.—Averments relative to the cir- 
cumstances of the arrest and impris- 
onment are only by way of aggrava- 
tion. Boaz v. Tate, 43 Ind. 60. 

65. Wells v. Johnston, 52 La. 
Ann. 713, 27 S 185. 


66. Deason v. Gray, 189 Ala. 672, 
66 S 646. 

67. Deason v. Gray, 189 Ala. 672, 
66 S 646. : } 

68. McDowell v. U. S. Thread Co., 


7 Que. Pr. 325. 
69. Kelly v. Moore, 51 Ala. 364. 
70. Ludwig v. Ellis, 92 Ida. 475, 
126 P 769; Arkansas City Bank v. 


McDowell, 7 Kan. A. 568, 52 P 56. 


See Parker v. Hamilton, 13 Ky. Op. 
295 (holding answer not to allege 
want of jurisdiction curing omission 
of allegation from complaint). 

71. Raymond v. Corrigan, 37 S. D. 
609, 159 NW 181. 


72. See infra § 134. 

73. Raymond v. Corrigan, 37S. D. 
609, 159 NW 181. 

74, Pease v. Freiwald, 39 Misc. 
549, 80 NYS 402; Bingham v. Lip- 
man, 40 Or. 363, 67 P 98. 

75. Strain v. Irwin, 195 Ala. 414, 
70 S 734. 

76. Forman v. Central, 57 Colo. 
ody eh eam ON o> 

{a]: Mllustration,— An allegation 


that plaintiff was confined in jail 
which was a cheap wooden affair lia- 
ble to catch fire, that he was obliged 
to arise and build a fire during the 
night, that he was deprived of exer- 
cise, and that he was searched, does 
not state facts entitling plaintiff to 
an award of damages. Forman v. 
Central, 57 Colo. 535, 143 P 573. 

77. Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 737. 

78. Efroymson v. Smith, 29 Ind. 
A, 451,-68 NE 328. 

79. Reach v. Quinn, 159 Ala. 340, 
48 S 540; American Express Co. v. 
Patterson, 73 Ind, 430; Force v. Pro- 
basco, 43 N. J. L. 539; West v. Tylor, 
2 Coldw. (Tenn.) 96. 

[a] Alternative allegations. — A 
declaration alleging that plaintiff ar- 
rested or had caused plaintiff to be 
arrested may be sustained. West 
vy. Tylor, 2 Coldw. (Tenn.) 96. 

[b] “At the instigation and pro- 
curement of.”—In an action against 
an express company and others to 
recover damages for arrest and im- 
prisonment, an allegation in the com- 
plaint that the injury was caused 
“at the instigation and procurement 
of” such company, is sufficient on de- 
murrer; and, without a motion to 
make specific, evidence is admissible 
tending to show the truth thereof. 
American Express Co. v. Patterson, 
73 Ind. 430. 

80. Egleston v. Scheibel, 113 App. 
Div. 798, 99 NYS 969. 


[a] Gharge of conspiracy is mat- 
ter of aggravation only. Davis v. 
Johnson, 101 Wed. 952, 42 CCA 111. 

81. Vrchotka v. Rothschild, 100 
Ill. A. 268. 

88. Stevens v. Little - Cleckler 
Constr, Co,, 18 Ga. A. 483, 89 SH 
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treatment by its servants, it is not necessary to 
allege that its agent in charge of a train was acting 
within the scope of his authority in causing the 
arrest of a passenger.®* 

[§ 126] (3) Exemption from Arrest. A dec- 
laration which does not allege a-privilege or ex- 
emption from arrest, when the arrest complained of 
was made upon process regular on its face, is not 
sufficient to sustain an action for false imprison- 
ment.84 So where a plea in an action for false 
imprisonment sets up an arrest upon an execution, 
plaintiff must, if she desires to take advantage of 
a privilege from arrest accorded to all females in 
suits founded upon contract, set up the facts by 


reply.®® ¥ 
[§ 127] (4) Malice and Absence of Probable 
Cause. Since the presence of malice and the absence 


of probable cause are not essential features of the 
right of action for false imprisonment ** it is not 
essential that plaintiff aver either the presence of 
malice 8’ or the absence of probable cause,§$ but 
when unnecessarily averred it has been held that 
he must prove that the detention was malicious ®° 
and without probable cause,®° although by other 
authorities an allegation of want of probable cause 
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tion of malice while it may form a basis for an 
aggravation of damages does not relate to the cause 
of action.°? Allegations of malice and want of 
probable cause will not of necessity change the 
action into one for malicious prosecution ®? nor 
render the pleading invalid..* Where the gist of 
the action on fair interpretation of the whole plead- 
ing is false imprisonment, an allegation of probable 
cause is immaterial.°> But where the complaint sets 
forth an arrest maliciously and without probable 
cause, imprisonment, and acquittal, and does not 
allege absence of a warrant or irregularity or illezal- 
ity in a warrant, it shows that malicious proseeu- 
tion and not false imprisonment lies.°* On the other 
hand the allegation of absence of probable cause 
does not convert trespass quare clausum fregit into 
false imprisonment.®* Under the Banishment Act, 
as administered in the Federated Malay States, 
plaintiff must allege and prove lack of probable 
eause.*® iy 

[§ 128] (5) Unlawfulness. According to the 
weight of authority, a plaintiff in an action for 
false imprisonment must aver that the detention 
or imprisonment was wrongful or unlawful, or the 
facts and circumstances showing the unlawfulness 


has been disregarded as surplusage.** An allega- | thereof.°® In some jurisdictions, however, it need 
83. Moore v. Louisiana, ete, R.|Cas 33; Reynolds y. Price, 56 SW|store, for which plaintiff’s husband 
Go.,, 99 Ark. 233, 137 SW 826, 34) 502, 22 Kyl 5. paid by check. Before plaintiff or © 
LRANS 299. La.—Wentz v. Bernhardt, 37 La.| her husband left the store, defendant 
84. Crandall v. Gavitt, 20 R. I.| Ann. 636. store proprietors learned the checks 
aoGg oo) Aa LOL, Md.—Lewin y. Uzuber, 65 Md. 341,} received in payment of the goods 
85. O’Boyle v. Brown, Wright;|4 A 285. purchased by plaintiffs were bogus, 
(Oh.) 465. N. Y.—Marks v. Townsend, 97 N. Y.| and plaintiff and her husband were 
86. See supra § 6, 590; Brown v. Chadsey, 39 Barb. 253;] taken to jail. Plaintiff was released 
87. Ala.—Rich v. McInerny, 103|Cunningham y, Hast River Electric| the next morning on surrendering 
Ala, 345, 15 S 663, 49 AmSR 32. Light Co., 60 N. Y. Super. 282. But] the merchandise she had fraudulently 
Ark,—Chrisman v. Carney, 33 Ark,|see Hazard v. Harding, 63’ HowPr|acquired. In a subsequent action 
316; Akin v. Newell, 32 Ark. 605. 326 (where there is a dictum to|for false imprisonment in which 
Cal.—Ah Fong v. Sternes, 79 Cal. 
Ome Poe. 
Ind.—Carey v. Sheets, 60 Ind. 17; 


Boaz.v. Tate, 43.Ind. 60; Colter v. 
Lower, 35 Ind, 285, 9 AmR 735; See- 
ger v. Pfeifer, 35 Ind. 13; Wasson. v. 
Canfield, 6 Blackf. 406; Poulk vy. Slo- 
cum, 3. Blackf. 421; Hall v. Rogers, 
2 Bilackf. 429; Taylor v. Moffatt, 2 
Blackf. 3805; Cleveland yv. Emerson, 
6d Ind...A, 339, 99 NE 796. 


Ky.—Roberts v. Thomas, 135 Ky. 
63, 121 SW 961, 21 AnnCas 456; 
Southern R. Co. -v. Shirley, 121 Ky. 
865, 90 SW 597, 28 KyL'860, 12 Ann 
Cas 33. 

La.—Wells v. Johnston, 52 - La. 
Anne Gls, 27 § 18d. : 

Md.—Lewin v. Uzuber, 65 Md. 341, 


4 A 285. 

N. Y.—Marks v. Townsend, 97 N. Y. 
590; Brown v. Chadsey, 39 Barb. 253; 
Cunningham v. Hast River Electric 
Light Co,, 60.N. Y. Super. 282; Ack- 
royd v. Ackroyd, 3 Daly 88. 

Oh.—Diehl v. Friester, 37 Oh. St. 
473; Bureh v. Franklin, 7 OhS&CP 
oo; “7 -OnNP. 155, 

Va.—Parsons v. Harper, 16 Gratt. 
(57 Va.) 64. 


Eng.—Brandt v. Craddock, 27 Ll. J. 
Exch. 314. 

Man.—Sinclair v. Ruddell, 16 Man. 
53, 3 WestLR 532. 

88. Ark.—Akin v. Newell, 32 Ark. 
605. 

Cal.—Ah Fong v. Sternes, 79 Cal. 
30, 21_P 381. 


Ill.—Johnson y. Von Kettler, 84 
18 Bas lisy 

Ind.—Cleveland v. Emerson, 51 
NO gtAS lomo. too: INE) 796% Carey” “yi. 
Sheets, 60 Ind. 17; Boaz v. Tate, 43 
Ind. 60; Colter v. Lower, 35 Ind. 285, 
gene 735; Seeger v. Pfeifer, 35 Ind. 
a 

Ky.—Roberts v. Thomas, 135 Ky. 
63, 121 SW 961, 21 AnnCas 456; 
Southern R. Co. v. Shirley, 121 Ky. 
863, 90 SW 597, 28 Kyl 860, 12 Ann 


the effect that an averment of want 
of probable cause is necessary in 
false imprisonment). 

Oh.—Diehl v. Friester, 37 Oh. St. 
{73; Spice v. Steinruck, 10 Oh. St. 
213; Sachs y. Skeen, 15 OhS&CP 612; 
Bureh v. Franklin, 7 OhS&CP 519, 
7 OHNP: 155; 

Or.—Lane v. Ball, 83 Or. 404, 160 
P 144, 163 P 975. 

(ep Tipe ae v. Graham, 9 Lea 

o4. 

Byes une. Ve. Word. 59 Text 
v9 . 

Va.—Parsons v. Harper, 16 Gratt. 
(57 Va.) 64. 

[a] In the old common-law prece- 
dents want of probable cause is al- 
leged. Akin v. Newell, 32 Ark. 605; 
2 Chitty Pl. (16th Am. ed) p 703. 

{b] Striking out words “without 
probable cause” from a petition does 
not render the petition defective, 
Reynolds yv. Price, 56 SW 502, 22 
cy ieee: 

89. Murphy v. McAdory, 183 Ala. 
209, 212, 62 S 706; Sanders v. Davis, 
153 Ala. 375, 44 S 979; Oates v. Mc- 
Glaun, 145 Ala. 656, 39 S 607; Fuqua 
vy. Gambill, 140 Ala. 464, 37 S 235; 
Carroll v. Parry, 48 App. (D.°C.) 453; 
Serling v. Olsen, 41 Que. Super. 407, 
3 DomLR 845. : 

“While malice is not an essential 
element of false imprisonment, yet, 
when the offense is thus character- 
ized in the complaint, malice must be 
proved or the case fails.” Murphy v. 
McAdory, supra. 

90. Sanders v. Davis, 153 Ala. 375, 
44 § 979; Oates v. McGlaun, 145 Ala. 
656, 39 S 607; Fuqua v. Gambill, 140 
Ala. 464, 37 S 235; Rich v. McInerny, 
103 Ala. 345, 15 S 663, 49 AmSR 32; 
Carroll vy. Parry, 48 App. (D: C.) 
453; Billingsley v. Kline Cloak Co., 


196 Mo. A. 584, 196 SW 415, 417 
[quot Cyc]. 
fa] Dustration.— Plaintiff pur- 


chased some goods in defendant’s 


plaintiff alleged lack of probable 
cause, she cannot recover unless she 
was innocent and defendant was 
without probable cause to believe her 
guilty. Billingsley vy. Kline Cloak 
Co., 196 Mo. A. 534, 196 SW 415. 

$1. Enright v. Gibson, 219 Tll. 550, 
76 NE 689 [aff 119 Ill, A. 411]; John- 
son v. Von Kettler, 84 Ill. 315; Hight 
v. Naylor, 86 Ill. A. 508; Reynolds 
v. Price, 56 SW 502, 22 Kyl 5; Ack- 
royd v. Ackroyd, 3 Daly (N. Y.) 38. 

92. Cottam y. Oregon City, 98 Fed. 
570; Rich v. MeInerny, 103 Ala. 345, 
15 S 663, 49 AmSR 32; Donati v. 
Rishettins: 92Cal, WAL) eg eromiop 1128; 
Boaz v. Tate, 43 Ind. 60. : 

93. Davis v. Sanders, 133 Ala. 275, 
82 S$ 499; Raysdale vy. Bowles, 16 
Ala. 62; Reynolds v. Price, 56 SW 
502, 22 Kyl 5; Mulinos vy. Walkof, 
95 Mise. 165, 159 NYS 16; Stage 
Horse Cases, 15 AbbPrNS GN nye) 
eon ae Dowling, L. R. 5 ©. P. 

‘ ran v. Craddock, ole 
Exch. 314. ae tate 

94. Davis v. Sanders, 133 Ala. 275, 
32 S 499; Rich-v. MelInerny, 103 Ala. 
345, 15 S 663, 49 AmSR 32: Moulton 
v. Burbanks, 1 Root (Conn.) 264; 
Sherman yv. Grinnell, 70 Hun 354, 24 
NYS 59; Bonnet vy. Wanamaker,’ 34 
Mise. 591, 70 NYS 372. . 
haere Johnson vy. Von Kettler, 84 Ill. 

96. Haskins v. Ralston, 69 Mich. 
ee ye 45, 13 AmSR 376. " 

i awyer. !v. ° Ryan, 1 
care 144, 7 aa ees 

98, ap Hon Chin v. Jo - 

28) Tad: Re 89: ure 
Al ei2 

- 542, 176 P 873; Donati v. Righetti, 
9 Cal A245;. 97 iP 1d128. Davigh -y. 
Pacific Tel., ete. Co., 127 Gal. 312, 
57 P 764, 59 P 698. But sée Ah 
Monger. Sternes, 79 Cal. 30, 21 P 
881 (in which a statement, obiter 
dictum, is made that such allega- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note 


tions are not essential). 


number, 


Cal.—Evans vy. Wixom, 38 Cal. 
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not be averred that the act complained of was il- 
legal or wrongful,’ nor is it necessary to allege that 
the acts complained of were without competent 
authority.2 Where the facts alleged do not show 
that the acts complained of were unlawful or wrong- 
ful, they are not shown to be so by a mere allega- 
tion that they are wrongful and unlawful2 An 
allegation that plaintiff’s detention was maliciously 
procured is not sufficient to show that it was unlaw- 
ful But it has been held that a complaint is 
sufficient which merely states that at a specified 
time and place defendant imprisoned plaintiff with- 
out probable cause. A mere allegation that plain- 
tiff was discharged on the criminal trial for lack 
of sufficient cause to believe him guilty is not a 
sufficient averment to show that imprisonment was 
illegal or without a Warrant.® 

[§ 129] (6) Want of Jurisdiction. Where the 
alleged wrongful detention is pursuant to process, 
facts must be stated showing that it is extrajudi- 
cial* or without jurisdiction.s It-is insufficient to 
allege merely that the court or defendant had no 
jurisdiction.® A complaint which standing by itself 
contains sufficient allegations of facts to establish 
that a warrant upon which defendant was arrested 
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[25C. J.) 533 
was invalid may be so qualified by statements made 
by plaintiff’s counsel in his opening that the cause 
of action must be dismissed.!° However, where a 
complaint sets up two causes of action based on 
two separate warrants and the opening statement 
relates only to one of such causes of action, the com- 
plaint should not be dismissed as to both causes, 
although the facts as to the invalidity of the war- 
rants upon which the causes of action were based 
are alleged in identical terms,!! and plaintiff should 
be permitted to go to trial upon the other cause 
of action.” 

[§ 130] (7) Invalidity of Process. A petition 
which alleges that the process under which plaintiff 
was arrested was legal and valid cannot set forth 
a cause of action for false imprisonment.1? Nor is 
a cause of action alleged if it asserts that it was 
made under process not appearing to be void.14 An 
allegation that a warrant was issued without prob- 
able cause does not without averments as to the facts 
show that it was illegally issued.45 In an action 
against an officer for false imprisonment, where 
the complaint shows that the imprisonment was 
under process, plaintiff must set out in his complaint 
the fact that the warrant was irregular on its face.!® 


Ill.— Watters v. De La Matter, 109 
Til. A, 334. 

Ky.—Bennett v. Lewis, 66 SW 523, 
23 KyL 2037; Westersthorn v. Dun- 
leavy, 9 Ky. Op. 635. 

Mont.—Grant v. Williams, 54 Mont. 
426, 171 P 276. 

Nebr.—Painter v. Ives, 4 Nebr. 122. 

N. Y.—Marks v. ‘Townsend, 97 
N. Y. 590; Cousins v. Swords, 14 App. 
Div. 338, 43 NYS 907 [aff 162 N. Y. 
625, 57 NE 1107]; Cunningham v. 
East River Electric Light -Co., 60 
N. Y. Super. 282, 17 NYS 373; Muli- 
nos v. Walkof, 95 Misc. 165, 159 NYS 
16; Ring v. Mitchell, 45 Misc. 493, 92 
NYS 749; Pease v. Freiwald, 39 Misc. 
549, 80 NYS 402; Dusenbury v. 
Keiley, 8 Daly 537, 58 HowPr 286 
[aff 85 N. Y. 383, 61 HowPr 408]; 
Ackroyd v. Ackroyd; 38 Daly 38; 
Shaw v. Jayne, 4 HowPpr 119, 2 Code 
Rep 69; Castro v. Uriarte, 2 NYCiv 
Proce 210. 

Utah.—Smith v. Clark, 37 Utah 116, 
106 P 653, 26 LRANS 953, AnnCas 
1912B 1366. ‘ 

Wis.—Gelzenleuchter v. Niemeyer, 
64 Wis. 816, 25 NW 442, 54 AmR 
616; Murphy v. Martin, 58 Wis. 276, 
16 NW 6038; Sorenson vy. Dundas, 50 
Wis. 335, 7 NW 259. 

[a] MTIllustrations.—(1) ‘All that 
was said on the subject in the com- 
plaint is that plaintiff was arrested, 
and that the arrest was caused by 
defendant, and that upon the trial 
there was no sufficient cause to be- 
lieve him guilty and he was dis- 
charged. But every word of this 
may be true, and yet it may be 
equally true that this arrest, brought 
about by the complaint of defend- 
ant, was made upon a warrant which 
was duly issued. If it was so made, 
there was no false imprisonment, and 
there is no presumption that it was 
not so made. The plaintiff is bound 
to allege in his complaint the facts 
from which it will appear that his 
arrest was illegal.” Cousins _ Vv. 
Swords, 14 App. Div. 338, 341, 43 NYS 
907 [aff 162 N. Y. 625, 57 NE 1107]. 
(2) A false imprisonment complaint, 
alleging that defendant acted as 
town marshal when unlawfully and 
wrongfully arresting plaintiff, but 
failing to state that he acted with- 
out warrant or process, is defective, 
as from the facts stated it must be 
presumed that defendant performed 
an official duty in a regular man- 
ner. Grant v. Williams, 54 Mont. 
426, 171 -P. 276. 2 

[b] Held not to show lawful im- 
prisonment. — An allegation that 


plaintiff was arrested, and was taken 
in charge and kept in custody with- 
out reasonable cause, does not imply 
an arrest under lawful authority. 
Barfield v. Coker, 73 S. GC. 181, 53 
SHE 170. 

[c] Particular words not neces- 
sary.—It is not necessary for a com- 
plaint to contain “unlawful and 
without authority of law,” so long 
as this appears from the facts al- 
leged on the face thereof. These 
words are but the conclusions drawn 
from the facts. presented. Warren 
v. Dennett, 17 Misc. 86, 39 NYS 830. 

[d] Arrest after discharge under 
Federal Bankruptcy Act.—Where de- 
fendants caused the arrest of one 
who had been discharged under the 
Federal Bankruptcy Act, it was held 
that as such discharge did not re- 
lease from certain debts, a complaint 
not stating that the debt for which 
plaintiff was arrested was not among 
the excepted debts did not state a 
cause of action. Bennett v, Lewis, 
66 SW 523, 23 KyL 2037. 

[e] Where a de facto city officer 
mate the arrest complained of, the 
petition must allege that such officer 
was not duly elected and qualified 
and therefore, being without legal 
right, was usurping the office. Rob- 
inson y. Morgan, 100 Ky. 529, 38 SW 
§68, 18 KyL 903. 

1. Strain v. Irwin, 195 Ala. 414, 
70 S 734; Cleveland v. Emerson, 51 
Ind. A. 339, 99 NE 796; Harness v. 
Steele, 159 Ind. 286, 64 NE 875; Carey 
v. Sheets, 60 Ind. 17; Boaz v. Tate, 
43 Ind. 60; Gallimore v. A¥nmerman, 
39dnd. - 3233) Burch; v. -Evanklin,:|.7 
OhS&CP 519, 7 OhNP 155. 

2. Gallimore v. Ammerman, 39 
Ind. 323; Burch v. Franklin, 7 OhS& 
CR.5L9>- 7) OhNP «155; 

8. Going v. Dinwiddie, 86 Cal. 633, 
25 P 129; Pease v. Freiwald, 39 Mise. 
549, 80 NYS 402 [aff 38 Misc. 805, 


78 NYS 11380]. : 

4. Donati v. Righetti, 9 Cal. A. 
45, 97 P 1128; Cunningham v. East 
River Electric Light Co., 60: N. Y. 
Super. 282, 17 NYS 372; Just v. Mar- 
tin Bros. Co., 37 S. D. 470, 159 NW 
44, 


5. Nixon v. Reeves, 65 Minn. 159, 
67 NW 989, 38 LRA 506. 

6. Cousins v. Swords, 14 App. Div. 
338, 48 NYS 907 [aff 162.N. Y. 625, 
57 NE 1107]. 

7, King v. Johnston, 81 Wis. 578, 
51 NW 1011. A 

[a] Pleading held to show act of 
court.—An allegation, in a complaint 
against a judge for false imprison- 


ment in committing plaintiff for con- 
tempt, that his act in so doing “was 
not that of a court,” immediately fol- 
lowing, and in the same _ sentence 
with, detailed allegations that de- 
fendant had no jurisdiction of the 
contempt proceeding, will be taken 
as referring to such alleged lack of 
jurisdiction, and not as an averment 
that defendant was not sitting as a 
court. Taylor v. Goodrich, 25 Tex. 
Civ. A. 109, 40 SW 515, 

8. Cal—Going v. 86 
Cal. 633, 25 P 129. 

Ga.—McMichael v. Blasingame, 108 
Ga. 298, 33 SE 968. 


Dinwiddie, 


lil—Feld v. Loftis, 240 Ill. 105, 
88 NE 281 [aff 140 Ill. A. 530]. 
Ky.—Clark v. Hampton, 163 Ky. 


698, 174 SW 490; Parker v. Hamilton, 
6 Kyl 590; Parker v. Hamilton, 13 
Ky. Op. 295. 

Nebr.—Olmsted v. Edson, 71 Nebr. 
17, 98 NW 415. 

Nev.—Dixon v. Reno, 43 Nev. 413, 
187 P 308. 


Wis.—King v. Johnston, 81. Wis. 
578, 51° NW 1011. 
[a] Illustration. — A petition 


against a county judge to recover 
for false imprisonment, based on a 
commitment for refusing to testify 
at the taking of a deposition, must 
allege facts from which it appears 
that the officer proceeded without ju- 
risdiction, or that the evidence was 
of such a character as to justify the 
refusal to testify. Olmsted v. Ha- 
son, 71 Nebr. 17, 98 NW 415. 

9. Olmsted v. Edson, '71 Nebr. 17, 
98 NW _ 415; Dixon v. Reno, 43 Nev. 
413, 187 P 308. 

[a] Allegations held sufficient.— 
Sweeney v. O’Dwyer, 197 N. Y. 499, 
90° NE 1129. 

10. Sweeney v. O’Dwyer, 197 N. Y. 
499, 90 NE 1129. 

ll. Sweeney v. O’Dwyer, 197 N. Y. 
499, 90 NE 1129. 

12. Sweeney v. O’Dwyer, 197 N. Y. 
499, 90 NE 1129. 

13. Grist v. White, 14 Ga. A. 147, 
80 SE 519, 520 [cit Cye]. 

14. Just v. Martin Bros. Co., 87 
S. D. 470, 159 NW 44. See Ring v. 
Mitchell, 45 Mise. 493, 92 NYS 749 
(holding that a complaint which did 
not state that the process was void 
or irregular but which stated that 
the arrest was duly made did not 
state a cause of action for false im- 
prisonment). 

15. Schooler v. Yancey, 
695, 118 SW 940. 

16. Pankewicz v. Jess, 27 Cal. A. 
340, .149 P 997 [eit Cyel]. 


133 Ky. 
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[§ 131] (8) Venue. 
venue may be sufficient." j 

(§ 132] (9) Damages. Under the rules appli- 
cable to pleading damages generally,'* general dam- 
ages need not be specifically set forth.1? A recovery 
can be had for items of special damages only when 
they are particularly averred,”° as, for example, at- 
torneys’ fees,2! expenses,’? injury to character and 
reputation,2® insufficient or improper food during 
confinement,24 unfit condition of place of confine- 
ment,2> sickness contracted during imprisonment,?® 
loss of employment,?’ interruption of business,”* or 
loss of time.2? But, although the pleading may not 
specifically mention the particular item, the lan- 
euage may be broad enough to permit evidence of 
special damage.*° 

Exemplary damages. An express averment of 
malice supporting a recovery of exemplary dam- 
ages 81 is not necessary where the facts alleged show 
the ingredients of malice.* 

[§ 133] 2. Plea or Answer—a. General Issue or 
Denial. At common law and under the codes the 
general rule is that the general issue or general 


An informal allegation of 


17. Galizian v. Henry, 71 W. Va. 
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denial goes merely to the fact of an arrest, or im- 
prisonment and defendant’s participation in ahi? 
defendant is limited to such evidence as directly 
controverts the facet of bis committing the acts 
complained of,?4 such as that he did not cause *° or 
participate in ** the imprisonment, Under the stat- 
utes and rules of the court in some jurisdictions 
defendant may file a general denial only when he in- 
tends in good faith to controvert all of the allega- 
tions of the complaint, but must otherwise specially 
deny the allegations which he intends to controvert 
admitting the truth of the other allegations.*’ 

A notice accompanying the general issue will not 
be dismissed upon the ground that it contains no 
matter of defense not provable under the general 
issue and contains immaterial and prejudicial state- 
ments of fact.%8 

[§ 134] b. Avoidance or Justification—(1) Ne- 
cessity of Pleading. Matter in confession « and 
avoidance is not as a general rule admissible under 
the general issue or general denial but must be 
specially pleaded,*® although it is offered for the 
purpose of showing that defendant was not guilty 


proved without an averment of it in 


292, 76 SE 440. 

{a] It is sufficient to say the tres- 
pass occurred in a certain building 
in a certain town in the county, 
specifically naming the places, Gali- 
zian v. Henry, 71 W. Va. 292, 76 SH 
440. 

18. Pleading damages see Dam- 
ages §§ 300-321. 

19. Towa.—Young v. Gormley, 120 
Iowa 872, 94 NW 922. 

Mich.—Josselyn v. McAllister, 22 
Mich. 300; Tefft v. Windsor, 17 Mich. 
486; Page v. Mitchell, 13 Mich. 63, 
86 AmD 75. 

N. Y.—Pease v. Friewald, 39 Misc. 
549, 80 NYS 402. 


Pa.—Abrahams v. Cooper, 81 Pa. 
232: Butler v. Stockdale, 19 Pa. 
Super. 98. 

Vt.—Goodell v. Tower, 77 Vt. 61, 


58 A 790, 107 AmSR 745. 

General damages see infra § 167 
et seq. 

20. Ala.—Williams v. Hayes, 16 
DOA AGAN Sods, “Git O10. 

Calk—Salo- vv.” Smithy, 25 ~Cal., =A‘ 
295, 143 P 322. 

Ill._—Johnson v. Von Kettler, 84 
Til. 815; Miles v. Weston, 60 Ill. 361. 

Kan,—Atchison, ete., R. Co. v. Rice, 
36 Kan. 503, 14 P 229. 

Mass.—Brown v. Cummings, 7 Al- 
ees 507; Rising v. Granger, 1 Mass. 
47. 

Mich.—Swart v. Kimball, 43 Mich. 
443, 5 NW 635; Fuller v. Bowker, 
11 Mich. 204. 

Minn.— Quinn v. Shortall, 29 Minn. 
106, 12 NW 153. 

Mo.—Milton v. Missouri Dairy Co., 
188 Mo. A: 278, 175 Sw 105. 

N. Y.—Molony v. Dows, 15 HowPr 
aan Strang v. Whitehead, 12 Wend. 


4, 

Pa.—Stanfield v. Phillips, 78 Pa. 
73; Hart v. Evans, 8 Pa. 13 

Tex.—Landrum, v. Wells, 7 Tex. 
Civ.) A.: 625, 26 SW 1001. 

W. Va.—Carskadon vy. Williams, 7 
W. Va. 1. 

Eng.—Holtum v. Lotum, 6 C. & P. 
726, 25 HCL 658; Pritchet v. Boevey, 
1 Cromp. & M. 778, 149 Reprint 612; 
Foxall v. Barnett, 2 E. & B. 928, 75 
BCL 928, 118 Reprint 1014; Pettit v. 
Addington, 1 Peake N. P. 62; Lowden 
v. Goodrick, 1 Peake N. P. 46; West- 
wood v. Cowne, 1 Stark. 172, 2 ECL 
73 


Special damages see infra § 168 


et seq. 
21. Ala.—Williams v. Hayes, 16 
Ata, BAL SSRIs t7TT (S* 915° Boshell® vi 


Cunningham, 200 Ala. 579, 76 S 937. 


Cal.—Neves v. Costa, 5 Cal._A. 111, 
89 P 860. 
Whitehead, 12 
16 Gratt. 


N. Y.—Strang v. 
Wend. 64. 

Va.—Parsons v. Harper, 
(57 Va.) 64. 

Eng.—Pritchet v. Boevey, 1 Cromp. 
& M. 778, 149 Reprint 612. 

[a] Held sufficient. — That plain- 
tiff was compelled “by means of said 
false and unlawful imprisonment,” 
to pay two hundred and fifty dol- 
lars for costs and counsel fees in 
obtaining his discharge. Neves v. 
Costa, 5 Cal. A. 111, 89 P 860. 

22. McCaffrey v. Thomas, 20 Del. 
437, 56 A 382; Pritchet v. Boevey, 1 
Cromp. & M. 775, 149 Reprint 612. 

23. Comer v. Knowles, 17 Kan. 
436; Bergeron v. Peyton, 106 Wis. 
377, 82 NW 291, 80 AmSR 33. 

24. Miles v. Weston, 60 Ill. 361; 
Hart v. Evans, 8 Pa. 18; Carskadon 
v. Williams, 7 W. Va. 1. 

25. Johnson v. Von Kettler, 84 Ill. 
315; Miles v. Weston, 60 Ill. 361. 

26. Atchison, etc., R. Co. v. Rice, 
86 Kan. 593, 14 P 229. 

27. American Express Co. v. Pat- 
terson, 73 Ind. 430. 

28. Thompson vy. Ellsworth, 39 
aie 719; Fuller v. Bowker, 11 Mich. 

29. Davis v. Chicago, etc., R. Co., 
192 Mo. A. 419, 182 SW 826. 

30. Young v. Gornley, 120 Iowa 
372, 94 NW 922; Swart v. Kimball, 
43 Mich. 443, 5 NW 635; Butler v. 
Stockdale, 19 Pa. Super. 98. 

[a] TIllustrations.—(1) Damages 
for loss of time were permitted, al- 
though not specifically alleged in 
pleading under an allegation that 
plaintiff was deprived of his liberty. 
Young v. Gornley, 120 Iowa 372, 
94 NW 922. (2) An averment that 
plaintiff incurred expense in obtain- 
ing his liberation from imprisonment 
is a sufficient allegation of special 
damages to sustain proof of attor- 
ney’s fees. Swart v. Kimball, 43 
Mich. 448, 5 NW 635. (3) Under an 
allegation of damage consisting of 
disgrace, anxiety, pain of body and 
mind, ete., evidence that plaintiff had 
no bed or covering and suffered from 
cold and want of food is admissible. 
Abrahams v. Cooper, 81 Pa. 232. 

81. See infra § 178 et seq. 

32. Murray v. Werner, 192 Ill. A. 
564; Brushaber v. Stegemann, 22 
Mich, 266; Beardsley v. Soper, 184 
App. Div. 399, 171 NYS 1043. Com- 
pare Stanton v. Seymour, 22 F. Cas. 
No. , 13,298, 5 McLean 267 (stating 
that matter in aggravation might be 


the declaration). 

[a] An averment in a declaration 
that an imprisonment of plaintiff was 
effected by means of threats and vio- 
Yenee is a sufficient averment of 
malice to permit proof of it, and to 
justify a recovery for an aggravation 


of damages on that ground. Brusha- 
ber v. Stegemann, 22 Mich. 266. 
33. Brown v. Chadsey, 39 Barb. 


(NAY) 5 258 

34. Rhodes v. McWilson, 192 Ala. 
675, 69 S 69; Ocean SS. Co. v. Wil- 
liams, 69 Ga. 251. 

85. Ala.—Strain v. Irwin, 195 Ala. 
414, 70 S 734. 


Ind.—Crookshank v. Kellogg, 8 
Blackf. 256. 
Mo.—Pandjiris v. Hartman, 196 


Mo. 539, 94° SW 270. 

N. Y.—Coats v.. Darby, 2 N.Y. 
517; Herrick v.-Manly, 1 Cai. -253. 

W. Va.—Norfolk City Gas Co. v. 
Poudre, 74 SE 158. 

Eng.—Hobbs sv. 
Campb. 420. 

[a] Application of rule.—A de- 
fendant, who pleads not guilty to a 
declaration alleging that he wrong- 
fully arrested plaintiff, may intro- 
duce any evidence that he did not 
commit the trespass, although ‘he 
failed to file his grounds of defense 
as required by order of court, since 
Code (1904) § 3249, providing that, 
if a party fail to comply with an 
order requiring the filing of grounds 
of defense, the court may exclude 
evidence of any matter not described 
in the pleading of the party, does 
not deprive a defendant of the right 
to support a plea of not guilty by 
evidence as to any matter, the char- 
acter of which is pointed out by the 
plea, such as the denial of the 
wrongful act charged. Norfolk City 
Gas Co. v. Poudre, (W. Va.) 74 SE 


158. 
Feld v. Loftis, 140 Tll. A. 530: 


Branscomb, 3 


36. 
Brown v. Chadsey, 39 Barb. (N. Y.) 


2538. 
Church v. Pearne, 
ee Me 955, 
: eMullin v. Erwin, ¥ 
as in, 69 VE. 338, 
39. Noyes v. Edgerly, 71 N. H. 
500, 53 A 311; Washburn v. Robert- 


son, (Sask.) 8 DomLR 183, 3 
Wkly 209. bide: 
[a] Tlustration.—In an action 


against a justice of the peace, in 
order for defendant to take advan- 


‘tage uf 11 and 12 Vict. c 44 (Imp.), 


being “An Act for the Protection 


of Justices of the Peace from Vexa-. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


75 Conn. 


_—— 


§§ 134-135] 


of the trespass.4? Within this 7ule may be classed 
any matter of excuse or justification,’! as, for in- 
stance, a claim of legal authority,!? or lawful proc- 
cess ** or circumstances authorizing an arrest with- 
out a warrant,** such as probable cause‘ or that 
an agent was without authority to commit the act 
complained of.*° However, under the code in some 
Jurisdictions, a general denial alone is regarded as 
the correct and scientific answer to a complaint for 
false imprisonment and raises the whole issue on the 
complaint,*’ and by statute it has sometimes been 
provided that to prevent vexatious suits against 
justices of the peace, bailiffs, constables, and other 
officers for acts done by them in fulfillment of and 
by virtue of the duties of their office, they may plead 
the general issue and under it give in evidence spe- 
cial matter of defense.*8 Where an issue is direct- 
ly tendered by plaintiff, it is held that under a gen- 
eral issue defendant may introduce evidence to dis- 
prove plaintiff’s averments, although it would under 
a different state of the pleadings amount to matter 
in justification.49 So under a general issue or de- 
nial, where the petition alleges that there was no 


tious Actions,” the defense must be Mo.—Hoagland 
pleaded. Washburn v. Robertson, 
(Sask.) 8 DomLR 183, 8 WestWkly 


209. 


FALSE IMPRISONMENT 


Highlands Amusement Co., 
335, 70 SW 878, 94 AmSR 740. 
N. Y.—Wilson  v. 


(25. 3.] 


affidavit or warrant under which defendant acted, 
defendants are entitled to introduee a warrant.?? 
Where want of probable cause is alleged, the ex- 
istence of probable cause may be shown.5! Where 
the illegality of an arrest is alleged, its legality 
may be proved.>? 

[§ 185] (2) Sufficiency of Pleading—(a) In 
General. <A plea of justification should set forth the 
facts of justification so that plaintiff may be in- 
formed of them and the court may judge as to their 
sufficienecy,°* and without duplicity.°* It must suffi-- 
ciently identify the imprisonment justified as the 
imprisonment alleged in the complaint.®> An affirm- 
ative plea must answer the whole complaint.5* It 
must show as many distinct oceasions of justification’ 
as there are charges of trespass in the counts of the 
declaration.>” When the complaint alleges that 
plaintiff was imprisoned on more than one charge, an 
answer justifying the arrest on only. one of the 
charges is bad.®8 A plea which professes to answer 
the whole declaration, but omits to justify the de- 
tention of plaintiff during some portion of the time, 
is bad.®® A plea justifying the arrest or imprison- 


v. Forest Park 
170 Mo. 


plaintiff and acted in good faith, 
without malice, and within his statu- 
tory authority, add nothing to the 


Manhattan R.|scope of the proof defendant can 


40. Coats v. Darby, 2 N. Y. 517. 

[a] For example, defendant in an 
action for false imprisonment of a 
person at his direction cannot, under 
the plea of not guilty, show a judg- 
ment and execution in his favor un- 
der which the arrest and imprison- 
ment took place, although the evi- 
dence is not offered in justification, 
but for the purpose of showing that 
defendant is not guilty of the tres- 
pass. Coats v. Darby, 2 N. Y. 517. 

41. Ala.—Rhodes v. McWilson, 192 
Ala. 675, 69 S 69; Nicholson v. Kill- 
patrick, 188 Ala. 258, 66 S 8; Gam- 
bill v. Fuqua, 148 Ala. 448, 42 S 735. 

Colo.—Baker vy. Barton, 20 Colo. 
BOB. sto9) be DD. 

Del.— Bailey v. Wiggins, 5 Del. 462, 
60 AmD 650. 

Ga.—-Ocean SS. Co. v. Williams, 69 
Ga. 251. 

Ind.—Carey v. Sheets, 60 Ind. 17; 
Boaz v. Tate, 43 Ind. 60; Gallimore 
v. Ammerman, 39 Ind. 323. 

Iowa.—Snyder v. Thompson, 134 
Iowa 725, 112 NW 239. 

Mich.—White v. McQueen, 96 Mich. 
249, 55 NW 843. 

Mo.—Pandjiris v. Hartman, 196 
Mo. 539, 94 SW 270; Hoagland v. 
Forest Park Highlands Amusement 
Co L710 Mo... - 335; 10.2 8 Wi, 878,., 94 
AmSR 740; Thompson v. Buchholz, 
107 Mo. A. 121, 81 SW 490. 

N. H.—Noyes v. Edgerly, 71 N. H. 
500, 538 A 311. 

Nie -COltS = Vay Daniy sy: ci Net, ¥,. 
517; Brown v. Chadsey, 39 Barb. 253. 
\"R.I.—Wade v. Chaffee, 8 R..I. 224, 
5 AmR 572. 

Tex.—Boynton v. Tidwell, 19 Tex. 
118. 

vt.—Allen v. Parkhurst, 10 Vt. 557. 

[a] Reason for rule.—“These are 
positive rules of law, in order to 
prevent surprise on the plaintiff at 
the trial by the defendant then as- 
signing various reasons and causes 
for imprisoning the plaintiff, por 
which he had no notice, and which 
consequently, he could not be pre- 
pared to meet at the trial on a plea 
of not guilty on fair and equal terms 
with respect to the evidence and 
proof of facts.” Ocean SS. Co. v. 
Williams, 69 Ga. 251, 259. 

42, Ala.—Strain v. Irwin, 195 Ala. 
414, 70 S 734. 

' Del.— Bailey v. Wiggins, 5 Del. 462, 
60 AmD 650. 
Ind.—Boaz v. Tate, 43 Ind. 60. 
Md.-—Edger v. Burke, 96 Md. 715, 


54 A 986. 


Co.,. 2 Mise) 127; 20, NYS 852) [aff 144 
N. Y. 632 mem, 39 NH 495° mem]; 
Corwin v. Freeland, 6 HowPr 241 
[rev on other grounds 6 N. Y. 560]. 

Utah.—Yost v. Tracy, 13 Utah 431, 
45 P 346. 


“ Vt.—Allen v. Parkhurst, 10 Vt. 
57: 
Asn Coats Ver Darby. SN. Yo Dl: 


Culver v. Burnside, (S. D.) 179 NW 
490; Allen v. Parkhurst; 10 Vt. 557. 

44. Raymond v. Corrigan, 37 S. D. 
609, 159 NW 181. 

45. White v. McQueen, 96 Mich. 
249, 55 NW 843; Thompson y. Buch- 
holz, 107 Mo. A. 121, 81 SW. 490; 
Brown v. Chadsey, 39 Barb. (N. Y.) 
253; Yardley v. Hine, 17 L. T. Rep. 
N. S. 264. 

[a] Circumstances inducing belief 
in guilt are not to be considered in 
the absence of a plea. Yardley v. 
Hines ie. ho Reps. N.S. 264. 


46. Wachsmuth v. Merchants’ Nat. 
Bank, 96 Mich. 426, 56 NW 9, 21 
LRA 278. 


47. East v. Brooklyn Heights R. 
Cosi} Appt: Div..6 68s, 41012 NYS 
364; Jacobs v. Wanamaker, 77 Misc. 
563, 138 NYS 387; Schultz v. Green- 
wood Cemetery, 46 Misc. 299, 93 NYS 
180. But see Gibson v. McDonald, 
139 App. Div. 51, 128 NYS 504 (hold- 
ing that in an action against a 
coroner for false arrest and impris- 
onment, as the result of an investi- 
gation by him as to the probable 
cause of a decedent’s death, the 
coroner, being an officer of limited 
and restricted jurisdiction, was en- 
titled to plead specifically, both in 
justification and mitigation of dam- 
ages, the facts leading up to the 
issue of the warrant which defend- 
ant claimed it would be necessary to 
prove to establish the validity of the 
warrant and his right to issue it). 

fa] Illustrations.—(1) In an ac- 
tion against a corporation and one 
of its employees for illegal arrest 
and false imprisonment, the alleged 
facts that plaintiff was arrested by 
the individual defendant while en- 
gaged in violation of law, and that 
the individual defendant, made the 
arrest as a special police officer, and 
not as the agent of the corporate 
defendant, were provable under the 
general denial, and were not special 
defenses. Schultz v. Greenwood Cem- 
etery, 46 Misc. 299, 98 NYS 180. (2) 
In an action against a defendant 
magistrate, allegations of the answer 
that defendant had jurisdiction of 


offer under his general denial, plain- 
tiff having the burden to disprove 
the facts so alleged. Maher v. Pot- 
ter, 112 NY St 102. ; 

48. Ingram v. Butt, 12 F. Cas. 
No. 7,047, 4 Cranch C. C. 701; Isaacs 
Vv. Camplin; LSC: GG!) 4118 

49. Strain v. Irwin, 195 Ala. 414, 
70 S 734; Boynton v. Tidwell, 19 Tex. 


118. 
19 'Tex, 


Mee Boynton v. Tidwell, 
Pritchett v. Sullivan, 182 Fed. 


51. 
480, 104 CCA 624; McDaniel v. Cain, 
159 Ala. 344, 48 S 52; Russell v. 
Shuster, 8 Watts & S. (Pa.) 308. 

52. Strain v. Irwin, 195 Ala. 414, 
70 S 734; Bassett v. Porter, 10 Cush. 
(Mass.) 418. 

[a] Prove legality under general 
issue.—In an action for an arrest 
made on a tax warrant alleged to be 
illegal because the town was not 
legally districted, under plea of gen- 
eral issue defendant may show that 
the town was districted according 
to law. Bassett v. Porter, 10 Cush. 
(Mass.) 418. 

53. Ala.—Smith v. Roebuck, 155 
Ala. 395, 46 S 455. 

Ga.—Ocean SS. Co. v. Williams, 69 
Gane 250. 

Md.—Edger v. Burke, 96 Md. 715, 
54 A 986. 
yee Y.—Moore v. Devoy, 37 HowPr 

a te v. Estes, 1 Heisk. 
78. 

[a] Insufficient plea.—In an ac- 
tion of trespass, a plea which at- 
tempts to justify an act under the 
belligerent powers of a Confeder- 
ate state is defective if it fails to 
show that defendant was a soldier. 
That he was “liable to perform mili- 
tary duty” is not sufficient. Bayless 
v. Estes, 1 Heisk. (Tenn.) 78. 

54, Stanton v. Seymour, 22 F. Cas. 
No. 13,298, 5 McLean 267; Jewett 
v. Locke, 6 Gray (Mass.) 233. 

55. Young v. Warder, 94 Ind. 357; 
Scircle v. Neeves, 47 Ind. 289; Galli- 


more v. Ammerman, 39 Ind. 323; 
Weser v. Welty, 18 Ind. A. 664, 47 
NE 639. 

56. Mulinos v. Walkof, 95 Misc. 


165.0 0590 NYS 16. 

57. McCurday v. Driscoll, 1 Cromp. 
& M. 618, 149 Reprint 546. ‘ 

58. Boaz v. Tate, 43 Ind. 60; Davis 
v. Bush, 4 Blackf. (Ind.) 330. 

59, Venable v. Huddy, 77 N. J. l. 
351, 72 A 10; Kent v. Miles, 68 Vt. 
48,33 A 768; Kent v.° Miles,’ 65° Vt. 
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[25 C.J] 


ment of plaintiff on the ground that defendant was 
an officer at the time need not answer such mat- 
ters set out in the declaration as would have given 
plaintiff a good cause of action against a private 
person.®° Where exemplary damages are not claimed, 
allegations that defendant acted upon advice of 
counsel are properly stricken out.*t 

A denial of charges as to the abuse and harsh 
treatment of plaintiff is broad enough to include 
an injury from the deféctive condition of a cell in 


which plaintiff was confined.® 
[§ 136] (b) Legal Authority 


pleading justifying by legal authority must set forth 
all facts essential to the validity of process or power 
An allegation that defendant was at 


of a court.®* 


582, 27 A 194; Ellis v. Cleveland, 54 
Vt. 437; Bush v. Parker, 1 Bing. N. 
Castes 20 HCL 4549, 131) Reprint 
1043. 

[a] Pleas held sufficient. — (1) 
Where it appears from the pleas toa 
declaration in an action for false im- 
prisonment that defendant attempts 
to justify the detention of plaintiff 
“for the said space of time in the 
said declaration mentioned,” the 
pleas are not objectionable on the 
ground that they fail to answer the 


whole declaration. Kent v. Miles, 
68 Vt. 48, 33 A 768. (2) In trespass 
for false imprisonment, defendant 


filed a plea of justification, alleging 
that he was sheriff of O county, and 
as such received from the O county 
court, then in session, a warrant 
for the arrest of plaintiff on an in- 
dictment for perjury; that he served 
the warrant by arresting defendant 
in W county and took him to the for- 
mer county to have him before the 
county court, as required by such 
warrant; and that, the court not then 
being in session, he detained him fer 
a short space of time, using no more 
force than was necessary, to have 
him appear before such court as 
commanded; “all of which,. by the 
record and proceedings thereof now 
in the office of the clerk... will 
more fully appear.” ‘The declaration 
did not allege that defendant com- 
mitted plaintiff to jail. It was held 
that such plea was a full answer to 
the declaration, although it states 
the time of imprisonment to be 
shorter than it is stated in the decla- 
ration. Kent v. Miles, 65 Vt. 582, 
587, 27 A 194, 

60. Yingling v. Hoppe, 9 Gill 
(Md.) 310; Wiltse v. Holt, 95 Ind. 
469. 

{a] Illustration.—An answer to 
an action for false imprisonment, 
against a marshal or constable, that 
defendant found plaintiff on the 
street, intoxicated and having just 
assaulted a citizen, and that defend- 
ant arrested and detained him until 
he became sober, when a criminal 
charge was regularly made before a 
justice, and plaintiff fined, ete., was 
good on demurrer. Wiltse v. Holt, 95 
Ind. 469. 

61. Texas Midland R. Co. v. Dean, 
(Civ. A.) 82 SW 524 [rev on other 
grounds 98 Tex. 517, 85 SW 1185, 
70 LRA 943]. 

Motive as element of cause of ac- 
tion see supra § 6. 

62. Bishop v. Lucy,.21 Tex. Civ. 
A. 326, 50 SW 1029, 51 SW 854. 

63. Ala.—Smith v. Roebuck, 155 
Ala. 395, 46 S 455; Gambill. v. 
Schmuck, 131 Ala. 321, 31 S 604. 

Tll.—Davis v. Wilson, 65 Ill. 525; 
Von Kettler v. Johnson, 57 Ill. 109; 
Fanny v. Montgomery, 1 Ill. 247. 


Ind.—Caldwell v. Kenworthy, 31 
Ind. 238; Davis v. Bush, 4 Blackf. 
330; Poulk v. Slocum, 3 Blackf. 
421. 


Ky.=-Smith v. McGuire, 5 Litt. 
302. 


FALSE IMPRISONMENT 


[§ 137] (ce) 


or Process. A 


[§ 138] (d) 
charge of false 


Y.—Moore vy. Devoy, 37 HowPr 


N. 


18. 

Ont.—Peck v. McDougall, 27 U. C. 
Q. B. 353. 

[a] The pleading should show: 
(1)- The process actually issued. 
Von Kettler v. Johnson, 57 Ill. 109 
(mere recital of order for attachment 


is insufficient). (2) Its command- 
ment. Smith v. McGuire, 5 Litt. 
(Ky.). 302. —(3) Its return, if the re- 


turn day is past. Caldwell v. Ken- 
worthy, 31 Ind. 238; Davis v. Bush, 
4 Blackf. (Ind.) 330; Kent v. Miles, 
65 Vt. 582, 27 A 194 (inferential alle- 
gation held sufficient). (4) Sufficient 
reason for failure to return., May v. 
Sly, 5 Blackf. (Iind.) 206. 

{b] As to particular facts not 
necessary.—(1) Completion of serv- 
ice of warrant. Fowler v. Watkins, 


1 N. H. 251. (2) Residence in what 
county. _Foster vy. Hazen, 12 Barb. 
(N. Y.). 547. (38) Jurisdiction of jus- 


tice to issue warrant for arrest of 
nonresident. Whitney v. Shufelt, 1 
Den. (N. Y.) 592. (4) Arrest of non- 
resident. Hoose v. Sherrill, 16 Wend. 
GN gYe iiss. : 

[c] Whe officers of a religious cor- 
poration, such as vestrymen, have 
power to act in the preservation of 
order, and the removal of disturbers 
from the meetings of the church; 
and in an action against such per- 
sons, for false imprisonment, it is 
not irrelevant to allege in the answer 
that they were such officers, and 
acted as such in the transaction 
complained of. Beckett v. Lawrence, 
7 AbbPrNS (N. Y.) 408. 

[d] Pleas held sufficient.—Ander- 
son v. Dunn, 6 Wheat, (U. S.) 204, 5 
L. ed. 242 (justification of sergeant 
at arms of house of representatives); 
McDaniel v. Cain, 159 Ala. 344, 48 S 
52 (setting up affidavit and warrant 
of arrest); Kraft v. Porter, 76 M11. 
A. 328 (commitment for contempt by 
justice of the peace); Willis v. Have- 
meyer, 12 N. Y. Super. 447 (justifica- 
tion of mayor for judicial arrest); 
Wright v. Hazen, 24 Vt. 143. 

[e] Pleas held insufficient.—Peck 
v. Rooks, 22: Ark. 221, 

645 Sikraft) save Porter. 5 Gu hopes 


328 

65. Ala.-—Mitchell v. Gambill, 140 
Ala. 545, 37 S 402. 

Ga.—Ocean SS..Co. v. Williams, 69 
Gae2ol, 7 

I1l.—Blalock v. Randall, 76 Ill. 224; 
Von Kettler v. Johnson, 57 Tll. 109; 
Dodds v. Board, 43 Ill. 95. 

Ind.—Boaz v. Tate, 43 Ind. 60; 
Wasson v. Canfield, 6 Blackf. 406. 

Md.—Hidger v. Burke, 96 Md. 715, 
54 A 986, 

Mich.—White v. McQueen, 96 Mich. 
249, 55 NW 843. 

N 


. Y.—Bradner v. Faulkner, 93 
IN Y 5 Ole. 
Slaten ere v. Keown, 34 Wis. 


Eng.—Mathews v. Biddulph, 3 M. 
& G. 390, 42 HCL 209, 133 Reprint 


1195. 
[a] Ilustrations.—(1) Such facts 


[$§ 135-138 


‘ 


the time of the acts charged a justice of the peace 
is a sufficient allegation of his official character.®* 
Arrest without Process. A plea in 
justification of an arrest without process must set 
forth all facts and reasons necessary to the defense.®* 
A plea justifying arrest on the ground of probable 
cause for suspecting plaintiff to be guilty of the 
offense for which he was imprisoned must state the 
reasons for such suspicion.*¢ 
committed the act for which he was arrested in 
the presence of a police officer is sufficient, and the 
latter’s power to make the arrest was not affected 
by the fact that defendant advised him to do so.°* 


A plea that plaintiff 


Unreasonable Detention. Where a 
imprisonment is based, upon the 


as show a continuing breach of the 
peace or a well founded apprehen- 
sion of its renewal should be pleaded. 
Price v. Seeley, 10 Cl. & F. 28, 8 
Reprint 651. (2) Pleading alarm and 
disquiet to the neighborhood is a 
sufficient allegation of conduct justi- 
fying arrest to stop a breach of the 
peace. Wheeler v. Whiting, 9 C. & P. 
262, 38 ECL 162; Howell v. Jackson, 
G6 Cri. Te8y 725s HC 6st. Ws) agian 
ease of arrest for assault and bat- 
tery with intent to commit a felony 
a plea showing an assault is insuffi- 
cient. Stammers y. Yearsley, 10 
Bing, 35, 25 ECL 26, 131 Reprint 318. 
(4) A private person arresting for 
felony must first show the commis- 
sion of the offense and then the cause 
of suspecting the arrested party. 
Brown v. Chadsey, 39 Barb. (N. Y.) 
253. (5) If the arrest is pursuant 
to information the plea must allege 
that the informant stated the facts 
by which he knew or believed plain- 
tiff to be guilty. Wasson v. Canfield, 
6 Blackf. (Ind.) 406. (6) If the in- 
formant is defendant the answer to 
a complaint alleging arrest “with 
malice and without probable cause, 
pleading arrest by an officer for rea- 
sonable cause, is insufficient unless 
it denies that the arrest was made at 
defendant’s request without justi- 
fiable belief of guilt... Rich v. Mc- 


Inerny, 103 Ala, 345, 15 S 663, 49 
AmSR 32. 
[b] Plea held sufficient.—Consta- 


ble arresting on information that 
plaintiff had committed a _ felony. 
Rogers v. Van Valkenburgh, 20 U. C. 
@ eB. 2185 

66. Ga.—Ocean SS. Co. Wil- 
liams, 69 Ga. 250. 

Mich.—Tubbs v. Haessig, 149 Mich. 
185, 112 NW 750. 
seat Y.—Brown vy. Chadsey, 39 Barb. 
oo. 

R. I.—Wade vy. Chaffee, 8 R. I. 
224, 5 AmR 572. 
cia eee ee v. Tidwell, 19 Tex. 
Eng.—Smith v. Shirley, 3 Cc. B. 142, 


54 ECL 142, 186 Reprint 58; Haynes 
VeriMiewis; ib) Tide, akc vise Once ae 


Vv. 


Mure v. Kaye, 4 Taunt. 34, 128 Re-. 


print 239, . 

[a] Reason for rule.—‘“It is arule 
of the common law that a plea justi- 
fying the arrest of the plaintiff, 
upon the ground that a crime had 
been committed, and that there was 
reasonable ground to suspect and ac- 


cuse the plaintiff, must distinctly | 


state the reasons for suspecting him. 


the plaintiff at the trial, by the de- 
fendant then assigning various rea- 
sons and causes of imprisoning him, 
of which he had no notice, and which 


consequently he could not be pre- 


pared to meet at the trial on the plea 
of not guilty, on fair and equal terms 
with respect to the evidence and 
proof of facts.” Boynton v. Tidwell, 
19y/ Tex, 118, “120: 
67. Gambill v. 


Cannon, 165 Ala. 
570, 51 S 755. i 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


‘| The object is to prevent surprise on: 


: 
a 


-§§ 138-143] - 


failure to bring plaintiff promptly before a magis- 
trate after his arrest,®* the facts excusing the delay 
must be specifically alleged in a plea for justifica- 
tion.®° 

[§ 139] (8) Effect of Plea. A plea in justifica- 
tion in an action for false imprisonment does not 
admit that the imprisonment was wrongful,”° but 
simply admits the imprisonment in. the manner 
charged in the declaration.“! By such plea defend- 
ant becomes entitled to the privileges of one holding 
the affirmative of the issue.7? An unsustained plea 
of justification may be considered by the jury as 
authorizing an additional award of damages.‘? An 
answer which denies an allegation of lack of prol- 
able cause for arrest is not bad as failing to present 
an issue, although it admits the arrest was made 
without complaint or warrant, there bemg no in- 
ference that it was not a proper case for arrest 
without warrant." 

[§ 140] (4) Joinder in Plea.“> Where defend- 
ants plead jointly in justification, the plea if bad 
as to one defendant is bad as to all.7° 

[§ 141] c. Mitigation of Damages. Defendant 
may properly plead facts in mitigation of damages 
in his answer;*? this is true, although the mitigation 
is only as to a part of the violence committed,’® and 
even if the complaint states facts entitling plaintiff 
to exemplary damages.”® But the plea of general is- 
sue has been held sufficient to admit proof of such 
matters.8° An allegation that there were no dam- 
ages is equivalent to a denial of damages and is not 
properly pleaded in an affirmative defense ** or a 
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[20 CiJ.). 537 
partial defense.*? An offense independent of the one 
for which the arrest complained of was made, but 
associated with it, may be pleaded not by way of 
justification but by way of mitigation of damages.®* 

Absence of malice. Defendant, although he has 
been guilty of causing the illegal imprisonment of 
plaintiff, may allege and prove in mitigation of 
damages facts tending to show that what he did 
was done without malice.s4¢ But if defendant de- 
nies malice, he must found his denial upon some 
fact which will explain it.% 

[§ 142] 3. Replication or Reply.** A replica- 
tion to a plea of judicial authority to make the ar- 
rest is demurrable if it fails sufficiently to allege 
facts destroying the validity of such authority.87 
A replication to the plea of justification which de- 
nies that the justification claimed by defendant 
covers all the trespasses set forth in the declaration 
is substantially a traverse in the form of a declara- 
tion, and is demurrable.88 Where defendant justi- 
fies under process, a replication that such process 
was set aside should show the ground on which it 
was set aside.8® A replication to a plea setting up 
a warrant as justification, which avers that defend- 
ant retained the warrant until too late to reach the 
place at which the court was being held until 
after its adjournment, is bad unless it sets up 
such facts as would render defendant liable for 
abuse of process under a new assignment.°? The 
replication may cure a defect in the answer.°? 

[§ 143] 4. Demurrer.°? Objection that a com- 
plaint does not state facts sufficient to constitute a 


68. See supra §§ 61, 62. 403. 166 NYS 721. 

69. Markey v. Griffin, 109 Ill. A: 78. Foland v. Johnson, 16 AbbPr 86. Replication generally see 
912. (N. Y.) 235. Pleading [31 Cye 241]. 

70. Ocean SS. Co. v. Williams, 69 79. Newburn v. Durham, 10 Tex. 87. U. S.—uU. S. v. MecNeily, 72 
Ga. 251. Civ. A. 655, 32 SW 112. Fed. 972,19 CCA 318. \ 

71. Ocean SS. Co. v. Williams, 69 80. Richardson v. Huston, 10 S. D. Conn.—Wooster v. Parsons, Kirby 
Ga. 251. 484, 74 NW 234; McMullin v. Erwin, | 110. 

72. Ocean SS. Co. v. Williams, 69|69 Vt. 338, 38 A 62; Wood v. Dur- Kan.—Arkansas City Bank vy. Mc- 
Ga. 2 ham, 21 Q. B. D. 501; Chinn v. Mor-| Dowell, 7 Kan. A. 568, 52 P 56. 

[a] May open and conclude argu-|ris, 2 C. & P. 361, 12 ECL 617; Lin- Md.—Yingling v. Hoppe, 9 Gill 310. 
ment.—Ocean SS. Co. v. Williams, 69|ford v. Lake, 3 H. & N. 276, 157 N. H.—Fowler v. Watkins, 1 N. H. 
Gangs 1r Reprint 475; Sam Chak v. Campbell, | 251. 

73. Ocean SS. Co. v. Williams, 69|45 N. S. 1, 9 HastUR 194, i N. J.—Booth vy. Kurrus, 55 N. J. OU. 
Garo it: 81. Jones v. Pickard, 101 Misc. |} 370, 26 A 1013. 

74, McMichael v. Culliton, (N. J.|117, 166 NYS 721. N. -Y.—Willis v. Havemeyer, 12 


Sup.) 104 A 433. 


75. See generally Pleading [381 
Cye 138]. 
76, Bissell v. -Gold, 1 Wend. 


(N. Y.) 210, 19 AmD 480; Philips v. 
Biron, Str. 509, 93 Reprint 667; Chi- 
chester v. Gordon, 25 U. C. Q. B. 527. 

[a] Must be verdict on general 
issue.—Although a party having a 
justification will lose his defense by 
joining in his plea with another not 
entitled to justify, yet a verdict can- 
not be sustained against the former 
unless he is proved guilty on -the 
general issue. Bissell _ v. Gold, 1 
Wend. (N. Y.) 210, 19 AmD 480. 

"7, Beckett v. Lawreice, 7 moe 
N N. Y.) 403; Newburn v. ur- 
foe 40 ed. Civ) A. 655, 82 SW 112. 

[a] Facts leading up to the issu- 
ance of a warrant tending to show 
its validity and the right to issue it 
may be pleaded in mitigation of dam- 
ages. Gibson v. McDonald, 139 App. 
Div. 51, 123 NYS 504. ; 

[b] Remoteness. — In an action 
against the vestrymen of a religious 
corporation for false imprisonment 
in causing the removal of disturbers 
from meetings of the church, alle- 
gations that plaintiff who was 
charged with the disturbance had for 
some time previously in like man- 
ner disturbed the congregation, had 
asserted her intention to do so, and 
had persisted in her conduct, al- 
though frequently requested to de- 
sist, are properly stricken out as too 


yemote to go in mitigation. Beckett 
y, Lawrence, 7 AbbPrNsS (N. San) 


82. MacDonnell v. McConville, 148 
App. Div. 49, 182 NYS 1085 [aff 210 
N. Y. 529, 103 NE 1126]; Jones v. 
Pickard, 101 Misc. 117, 166 NYS 721. 

83. Comisky v. Norfolk, etc., R. 
Co., 79 W. Va. 148, 90 SEH 385, LRA 
1917D 220. 

84, Marks v. Townsend, 97 N. Y. 
590; Bradner v. Faulkner, 93 N.Y. 
515 [rev 16 NYWklyDig 240]. 

85. Jarrell v. Young, 105 Md. 280, 
66 A 50, 23 LRANS 367, 12 AnnCas 
1; Noonan v. Luther, 206 N. Y. 105, 
99 NE 78, 41 LRANS 761, AnnCas 
1914A 1038; Bradner v. Faulkner, 93 
N. Y. 515; McKown v. Hunter, 30 
N. Y. 625; Lally v. Emery, 79 Hun 
560, 29 NYS 888 [aff 151 N. Y. 653 
mem, 46 NE 1148 mem]; Jones v. 
Pickard, 101 Misc. 117, 166 NYS 721. 

{a] Belief that process was 
proper.—An answer in which defend- 
ant attempts to set up as a partial 
defense tending to mitigate plain- 
tiff’'s damages that “defendant was 
of the opinion that the execution 
mentioned in ‘plaintiff's complaint, 
and growing out of the judgment re- 
covered by this defendant... in 
an action... was a proper process 
to be issued and delivered to a sher- 
iff in actions of the kind and char- 
acter upon which said execution was 
issued; that it was issued by this 
defendant without any malice and in 
the orderly course of this defend- 
ant’s business” is insufficient without 
an allegation of facts showing the 
reason for the alléged opinion. 
Jones v. Pickard, 101 Misc. 117, 118, 


7 


N. Y. Super. 447. 

Vt.—Kent v. Miles, 65 Vt. 582, 27 
A 194, : 

Eing.—Brown v. Jones, 15 M. & W. 
191, 153 Reprint 817. 

[a] Applications of rule.—(1) If 


‘the answer excuses an admitted ir- 


regularity in process by plaintiff's 
waiver in court, a replication is good 
which sets out that such waiver was 
made under duress. U. S. v. Mce- 
Neily, 72° Fed. 972, 19° CCA 318.2) 
A general reply, ‘De injuria sua pro- 
pria absque tali causa,” is insufficient 
foundation for proof of previous ar- 
rest and discharge under the same 
warrant. Fowler v. Watkins, i N. H. 


Kent v.. Miles, 65 Vt. 582, 27 


Prentice v. Harrison, 7 Jur. 

[a] Dlustration. — Defendants, in 
an action for false imprisonment, 
justified upon a judgment being then 
in full force. Plaintiff replied that 
the process was set aside by order of 
a judge, which order was afterward 
made a rule of court. This replica- 
tion was held bad “in not shewing 
that the writ of ca. sa. was set aside 
in such a case aS would render the 


parties liable to an action.” Pren- 
tice v. Harrison, 7 Jur. 580. 

90. Kent v. Miles, 65 Vt. 582, 27 
A 194, 

91. Edger v. Burke, 96 Md. 715, 
54 A 986. 

92. Demurrer generally see Plead- 
ing [31 Cyc 269]. 
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cause of action should be raised by demurrer.®? Such 
a defect as consists merely of ambiguity or un- 
certainty may be waived by a defendant who fails 
to demur.°* The allegation in a complaint that 
plaintiff was arrested on a void warrant which was 
issued on insufficient evidence is an allegation of 
fact and therefore admitted by demurrer.®® Where 
defendants are charged to have acted as individuals, 
they cannot by demurrer urge that they were acting 
as peace officers.®® 

[§ 144] 5. Amendment.®? Under statutory pro- 
visions, defects not affecting the substantive rights 
of the parties ordinarily may be cured by amend- 
ment.°® Under a statute permitting amendments to 
conform to the proof where the variance is not ma- 
terial, an amendment justifying the arrest filed to 
an answer denying the arrest may: be allowed pro- 
vided defendant is not misled thereby.®® Where 
the complaint states a cause of action for assault 
and also for false imprisonment, an amendment 
may be allowed in order that the false imprisonment 
may be alleged more clearly as a ground for re- 
covery. 

[§ 145] EF. Issues, Proof, and Variance. Under 
the rules applicable to pleading generally 2 a vari- 
ance between the allegations and proof is not fatal 


93. Ludwig vy. Ellis, 22 Ida, 475, yee aa 517, 85 SW 1135, 70 LRA 11. 
43]. 
4  Neimitz v. Conrad, 22 Or. 164, 


126 P 769. 
94 Ludwig v. Ellis, 22 Ida. 475, 
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under statutory provisions unless a party has been 
misled to his prejudice,? but a complaint whicl 
alleges a wrongful and unlawful imprisonment in a 
civil action is not supported by evidence of a lawful 
arrest which afterward became unlawful by reason 
of a refusal to receive bail,t and a declaration 
against one is not supported by proof against an- 
other, there being no charge of conspiracy or that 
the persons are joint tort-feasors.5 Where plaintiff 
pleads malice as a basis for a recovery of exemplary 
damages, he need not prove the avyerment thereof 
in order to recover actual damages.® In other juris- 
dictions, however, an averment of malice or want of 
probable cause, although unnecessarily made, must 
be proved.’ A justification upon two grounds, either 
of which may. be sufficient, will support a verdict for 
defendant upon proof of one of such grounds.8 

[§ 146] _G. Evidence—l. Presumptions and 
Burden of Proof. Plaintiff must establish affirm- 
atively and sufficiently ® every essential allegation 
of his complaint.1° Thus the burden rests on plain- 
tiff to prove his arrest and imprisonment 1 by de- 
fendant.1?_ So plaintiff has the burden of showing 
facts establishing the liability of defendant for the 
acts of an agent,!* such as the existence of express 
or implied authority 1* or that the act was within 
Bauer vy.’ Clay,’ 8 iKani) 580% 


Loughman v. Long Island R. Co., 83 
App. Div. 629, 81 NYS 1097; Cant 


126 P 769. 

95. Steele v. Rauchfuss, 93 Misc. 
3382, 157 NYS 1038. 

96. Brewer v. Wynne, 154 N. C. 
467, 70 SE 947. 

97. Amendments generally see 
Pleading [31 Cyc 359]. 

98. Shugart v. Cruise, 260 Fed. 
36; Williams v. Hayes, 16 Ala. A. 
321, 77 S 915; Berrer v. Moorhead, 22 
Nebr; 687, 36 NW 118: Hailes: v. 
a TE & IN. 56, 158) “Reprint 

[a] Joinder of defendants al- 
lowed on amendment.—Where in a 
suit for false imprisonment plaintiff 
sued defendant revenue officers sepa- 
rately for false imprisonment, and 
later the trial court allowed an 
amendment whereby they were joined 
as codefendants, it was held on ap- 
peal that such amendment was pron- 
erly allowed under the state code 
provisions allowing amendments not 
affecting the substantive rights of 
the parties. Shugart v. Cruise, 260 
Fed. 36. 

99. Griffin v. Russell, 161 Ky. 471, 
170 SW 1192. 

1. Chapman vy. Selover, 172 App. 
Div. 858, 159 NYS 632 [rev on other 
evounds 225 N.Y." 417. 122 NE 
206). 

2. See Pleading [31 Cyc 670]. 
GS. swepringe” v. Harris) 20) Cal, -AY 
Domed) ob es 

[a] For example, where the an- 
Swer denied that defendant caused 
plaintifi’s arrest upon the charge of 
larceny as alleged or “any other 
charge” proof that plaintiff was ar- 
rested for disturbing the peace was 
not a material variance. Sebring vy. 
Harris, 20 Cal. A.°56, 128 P 7. 

[b] UWnessential allegations need 
not be proved.—A complaint alleging 
that defendant railroad’s employee 
caused plaintiff's wrongful arrest 
while she was on defendant’s prem- 
ises is, if established, sufficient to 
warrant plaintiff’s recovery irrespec- 
tive of the proof of other allegations 
as to scope of employment. In such 
a case the railroad is liable, under 
its duty of protecting passengers, 
whether or rot such agent acted 
within the scope of his employment. 
Texas Midland R. Co. v. Dean, (Civ. 
A.) 82 SW 524 [rev on other grounds 


29 P 548. 

5. Raphaer v. Leader, 203 Fed. 
84, 

6. Hill v. S. S. Kresge Co., (Mo. 
A.) 217 SW 997. : 

7 Western Union Tel. Co. v. 
Thompson, 144 Fed. 578, 75 CCA 
334; Murphy v, McAdory, 183 Ala. 
209, 62 S 706; Fuqua v. Gambill, 140 
Ala. 464, 37 S 235; Carroll v. Parry, 
48 App. (D. C.) 453. 

8. Atkinson v. Warne, 1 C. M. & 
R. 827, 149 Reprint 1315, 6 C. & P. 
687, 25 ECL 640. 

9. Ind.—Harness v. Steele, 159 
Ind. 286, 64 NE 875. : 

Kan.—Atchison, ete, R. Co. v. 
Hinsdell, 76 Kan. 74, 90 P 800, 12 
LRANS $4, 13 AnnCas 981. 

La.—O’Malley v. Whitaker, 118 La. 
906, 48 S 545. 

Fr ap erat hake v. Wall, 111 Mass, 
492. 

Mich.—Curry v. Traver-Bird Co., 
167 Mich. 17, 132 NW 463. 

N. Y.—Tobin v. Bell, 73 App. Div. 
41, 76 NYS 425; Gordon v. Upham, 
4 BH. D. Smith 9. 

Vt.—Sparhawk v. Hall, 52 Vt. 624. 

10. Ala.—Sanders v. Davis. 153 
Ala, 375, 44 S 979. 

Ill—Hermanson vy. Shaffer, 184 Ill. 
A. 273; Hermanson vy. Goodyear, 139 
PH tA oi ae 

Ind.—Black yv. Marsh, 31 Ind. A. 
53, 67 NE 201. 

Iowa.—Chambers vy. Oehler, 107 
Iowa 155, 77 NW 853. 

Mass.—Zinkfein v. W. TT. Grant 
Co., 128 NE 24, 

Mich.—Gardner v. Couch, 137 Mich. 
358, 100 NW 673, 101 NW 802, 109 
AmSR 684. r 

Mo.—Hanser v. Bieber, 271 Mo. 

Grinnell,. 159 


326, 197 SW 68. 

N. Y.—Sherman v. 

N. Y. 50, 53 NE 674; Limbeck vy, 
Gerry, 15 Misc. 663, 39 NYS 95; 
Maher v. Potter, 112 NYS 102. 

Or.—Neimitz v. Conrad, 22 Or. 164, 
29 P 548. 
isola eeeeen v: Rainey, 42 Pa. Co. 
th 

Wash. -- Parker v. Murphy, 47 
Wash. 558, 92 P 371. 

Que.--Mayer v. Vaughn, 11 Que. 
kK. B, 340 [dism app 20 Que. Super. 
549]; Serling v. Olsen, 41 Que. Super. 
407, 3 DomLR 845, : 


wa ede: 6.C. & PP. 504, 2br eis 


12. Ark,—St. Louis, ete., R. Co. v. 
Sims, 106 Ark. 109, 152 SW 985, 44 
LRANS 1156. i 

Cal.—Concoff v. Hippodrome Thea- 
ter Co., 180) Cal.» 626; 182. P) 273; 
ete v. Fano, 134 Cal. 103, 66 P 


Iowa.—Young v. Gormley, 120 Iowa 
372, 94 NW 922. 

La.—lLyons vy. Carroll, 51 La. Ann. 
1542, 26 S 416. : 

Md.—Carter vy. Worcester County, 
94 Md. 621, 51 A 830; National Bank 
of Commerce vy. Baker, 77 Md. 462, 
26 A 867. 

Mich.—Wachsmuth v. Merchants’ 
Nat. Bank, 96 Mich. 426, 56 NW 9, 
21 DRA 278. 

N. H.—lLa Chance vy. Berlin St. R. 
Co}; 109 cA> 720) 

N. Y.—Noad v. Canadian Pac. R. 
Co., 56 App. Div. 33, 67 NYS 265; 
Carson v. Dessau, 59 N. Y. Super. 79, 
13 NYS 232; Brown y. Demont, 9 
Cow. 262. 

N. C.—Kelly vy. Durham Tract. Co., 
132 N. C. 368, 43 SH 923, 133 N..C. 
418, 45 SE 826. 

Tenn.—Hichengreen y. Louisville, 
etc., R. Co., 96 Tenn. 229, 34 Sw 219, 
54 AmMSR 833, 31 LRA 702; Nance v. 
Haney, 1 Heisk? 177. 

W. Va.—McKain v. Baltimore, etce., 
R. Co.; 65 W. Va. 233, 64 SE 13, 13d 
Popes 964, 283 LRANS 289, 17 AnnCas 

Eng.—Jones y. Morrell, 1 GC. & K. 
266, 47 ECL 266; Mason vy. Barker, 
1 C. & K. 100, 47 BCL 100: Goff Vv. 
Great Northern R. Co., 3 E. & E. 672, 
107 HCL 672, 121 Reprint 594; Roe v. 
Birkenhead, etc., R, Co., 7 Exeh. 36, 
155 Reprint 845; Harris v. Dignum, 
29 L. J. Exch. 23; Danby v. Beards. 
ley, 43 L. T. Rep. N. §. 603; Ross v. 
Lascelles, 15 L. T, Rep. N. S. 293. 

13. Goff v. Great Northern R. Coy 


3 BH. & EH. 672, 107 BCL 672, 421 


Bi eae 

14. Concoff v. Hippodrome Thea- 
ter. Co:, 280 Cait (626% L804 1p. 273: 
Vrehotka _v. Rothschild, 100 Tll, A. 
268; Travis v. Standard L., ete., Ins. 
Co., 86 Mich. 288, 49 NW 140; Me- 
Kain v. Baltimore, etch Rie'Go,, 165 
W. Va. 238, 64 SE 18, 131 AmSR 964, 
23 LRANS 289, 17 AnnCas 634. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the scope of the agent’s authority.5 The imprison- 
ment having been established, the law presumes that 
it was unlawful,'® and the burden of proving justifi- 
The rule does not, 
however, apply to complainants,!® who are 
sumed to have acted with that good faith and prob- 


cation rests upon defendant.!? 


[a] Illustration.— Where a_ spe- 
cial officer, duly commissioned with 
powers of constable, arrested a per- 
son at a railroad station for disor- 
derly conduct, he was prima facie 
a public officer, and the arrest must 
be regarded as an act of a public 
officer rather than the act of a ser- 
vant of the railroad company in the 
absence of evidence of either express 
or implied authority from such com- 

McKain vy. Baltimore, ete., R. 
BD PUWaraI Gen ess, 204 (SES ,.> aed 
aks 964, 23 LRANS 289, 17 AnnCas 

15,7. St: Louis, etc., KR. Coy. v. Sims, 
106 Ark. 109, 152 SW 985, 44 LRANS 
1156; Travis v. Standard L., etc., Ins. 
Co., 86 Mich. 288, 49 NW 140; Penny 
v. New York Cent., etc., R. Co., 34 
App. Div. 10, 53 NYS 1043. 

[a] Detective.—There is no such 
settled significance attached to the 
word ‘detective’ when employed by 
a corporation as of necessity im- 
ports authority to arrest criminals; 
evidence of his duties should be 
given to show the scope of his au- 


thority. Penny v. New York Cent., 
ete., R. Co., 34 App. Div. 10, 53 NYS 
1048. 

16. Cal.—Peo. v. McGrew, 77 Cal. 


570,20 P. 92. 
. Ind.—Gallimore v. Ammerman, 39 
Ind. 323; Black v. Marsh, 31 Ind. A. 


535),6.0, UNE) 201; 

La.—King v. Dittrich, 28 La. Ann. 
243. : 

Mass.—Bassett v. Porter, 10 Cush. 
418. 

Mich.—Barker vy. Anderson, 81 
Mich. 508, 45 NW 1108. 

Mo.—Thompson v. Buchholz, 107 


Mo. A. 121, 81 SW 490. 
N. C.—Sigmon v. Shell, 165 N. C. 
582, 585, 81 SE 739. ( 
Pa.—McCarthy v. De Armit, 99 Pa. 
63 


Tex.—Gold v. Campbell, 54 Tex. 
Giv. A. 269, 117 SW 463; Kirbie v. 
State, 5 Tex. A. 60. 

“Bvery imprisonment of a man is 
prima facie a trespass, and in an 
action to recover damages therefor, 
if the imprisonment is proved or 
admitted, the burden of justifying it 
is on the defendant.” Bassett v. Por- 
ter, 10 Cush. (Mass.) 418, 420 [quot 
Sigmon v. Shell, supra]. 

[a] A prima facie case of ‘“‘false 
imprisonment” is made out when it 
is shown that plaintiff was inten- 
tionally detained as a prisoner by 
defendant without any warrant 
therefor. Thompson v. Buchholz, 107 
Mo. A. 121, 81 SW 490. j 

17. U. S.—Shugart v. Cruise, 260 
Fed. 36; U. S. v. MeNeily, 72 Fed. 


972, 19 CCA 318; Hershey v. O'Neill, 
36 Fed. 168. . 

Api Ste ious, sete. UR. | COs), 
Waters, 105 Ark. 619, 152 SW 137; 


St.. Louis, etc., a Ser Hudson, 95 

k. 506, 1380 S ; 

Peedi Serine v. Harris, 20 Cal, A. 

PAS’. 

PT ei. Sarena v. Cleaver, 20 Del. 
450, 56 A 380; McCoffrey v. Thomas, 
20 Del. 437, 56 A 382. 

Ga.—Waters v. National Woolen 
Mills, 142 Ga. 133, 82 SE 535; Frank- 
lin v. Amerson, 118 Ga. 860, 45 SE 
698; Piedmont Hotel Co. v. Hender- 
9 «Ga. A. 672, 72 SEH 61. 


OFtawail.—Ford vy. Oceanic SS. Co., 
aii Fed. 239. 
; Tin wise) v. Connor, 70 Ilk A. 
Tew hatide! oT covey ao NE 728]; 
Mexican Cent. R. Co. v. Gehr, 66 Til, 
A. 173. j 
Ind—Grand Rapids, etc, R. Co. 


vy. King, 41 Ind. A. 701, 838 NE 778; 
Wasson v, Canfield, 6 Blackf, 406. 
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pre- 


Iowa.—Hobbs v. Illinois Cent. R. 
Co., 182 Iowa 316, 165 NW 912; Sny- 
der v. Thompson, 134 Iowa 725, 112 
NW 239; Stewart v. Feeley, 118 Iowa 
524, 92 NW 670. 

Kan.—Zimmerman v. Knox, 34 
Kan. 245, 8 P 104; Mayberry v. Kelly, 
1 Kan. 116. 

Ky.—Miles v. Brown, 1438 Ky. 537, 
136 SW 1001. 

Md.—Edger v. Burke, 96 Md. 715, 
54 A 986. 

Mass.—Horgan v. Boston El. R. Co., 
208 Mass. 287, 94 NE 386 (dictum); 
Jackson v. Knowlton, 173 Mass. 94, 
53 NE 1384; Geary v. Stevenson, 169 
Mass. 23, 47 NE 508; Kennedy, v. 
Favor, 14 Gray 200; Bassett v. Por- 
ter, 10 Cush. 418. 

Mich.—Tubbs v. Haessig, 149 Mich. 
112 NW 750; Barker v. Ander- 
son, 81 Mich. 508, 45 NW 1108 (dic- 
tum). 


Mo.—Thompson v. Buchholz, 107 
Mo. A, 121, 81 SW 490. 
Mont.—Slifer v. Yorath, 52 Mont. 


1295 155°. B Ade: 

N. Y.—Schultz v. Greenwood Cem- 
etery, 190 N. Y. 276, 83 NE 41; Snead 
v. Bonnoil, 166 N. Y. 325, 59 NE 899; 
Farnam v. Feeley, 56 N.. Y. 451; 
Burns v. Erben, 40 N. Y. 463; Schmei- 
der v. McLane, 4 Abb. Dec. 154, 3 
Keyes 568, 3 Transcr. A. 266 [aff 36 
Barb. 495]; Beardsley v. Soper, 184 
App.» Divs-4399,. 1714 NYS» .1043;>De 
Silva v. New York Cent. -R. Co., 182 
App. Div. .497, 169 NYS 924; Rear- 


don ,v.. Brie. .R.. Co., 179.°App., Div. 
374, 166 NYS 287; Parke v.. Fell- 
man, 145 App. Div. 836, 130 NYS 
861; Adams v. Schwartz, 137 App. 
Dive) .2303.122) NYS4h, 

N. C.—Sigmon v. Shell, 165 N. C. 


582, 585, 81 SE 739 [quot Cyc]. 

Oh.—Traecy v. Coffey, 28 Oh. 
Chavous 

Pa.—McAleer v. Good, 216 Pa. 473, 
65 A 934, 116 AmSR 782, 10 LRANS 
303; McCarthy v. De Armit, 99 Pa. 
63; Lentz v. Raum, 59 Pa, Super. 
260; Frey v. Barr, 28 Pa. Dist. 570; 
Mikelberg v. Philadelphia Rapid 
Transit Co., 16 Pa. Dist. 906, 34 Pa. 
Co. 425. ? 

S. D.—Raymond v. 37 
Ss. D. 609, 159 NW 131. 

Tex.—Gold v. Campbell, 54 Tex. Civ. 
A. 269, 117 SW 463;- Missouri, etc., 
Roico:. ve awanner,, 19 oVexipCiys As 
463, 49 SW 254. : 

Wis.—Bergeron v. Peyton, 106 Wis. 
377, 82 NW 291, 80 AmSR 33; Lamb 
v: Stone, 95 Wis. 254, 70 NW 72. 

Eng.—Broughton v. Jackson, 18 
Q. B. 378, 83 ECL 378, 11 EnglL&Eq 
388, 118 Reprint 141; Hicks v. Faulk- 
ner, 8 Q. B. D. 167; Holroyd v. Don- 
easter, 8 Bing. 492, 11 ECL 242, 130 
Reprint 603; Williams v. Crosswell, 
2.C. & K. 422,61, HCL 4225, Me- 
Cloughan v. Clayton, Holt N, P. 478, 
3 ECL 190. 

Man.—Sinclair v. Ruddell, 16 Man. 
53, 3 WestLR 532; Markey v. Sloat, 
41 N. B. 234, 6 DomLR 827, 11 Hast 


LR 295. 

Ni, Bi Eliis.. _v.. ower, 20) .N.. B; 
40. 

eee. Betas y. Tedford, 2 Sask, L. 
307; Washburn v. Robertson, 8 Dom 
LR 188, 3 WestWkly 209. f 

[a] Circumstances authorizing ar- 
rest without warrant.—Waters Vv. 
National Woolen Mills, 142 Ga. 1838, 
89 SH 535; Franklin v. Amerson, 118 


Ga. 860, 45 SE 698; Maxwell v. Max- 
ert (lowa) 177 NW 541; Miles v. 


Gir, 


Corrigan, 


Brown, 143 Ky. 537, 136 SW 1001; 
Slifer v. Yorath, 52 Mont. 129, 155 
P 1113; Sigmon v. Shell, 165 INS. 


582, 81 SH 739; Tracy v. Coffey, 28 
Oh. Cir. Ct. 579. 
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able cause essential to their justification? Under 
the civil law as administered in Quebec,?° and un- 
der the Banishment Act as administered in the Fed- 
erated Malay States,?+ the burden of proof is on 
plaintiff to establish lack of probable cause. 

When the burden shifts. 


If to the bare fact of 


{b] Imprisonment presumed in- 
voluntary.—(1) In an action against 
a town treasurer and a constable 
where defendants set up that plain- 
tiff, if imprisoned, was not impris- 
oned against his own free will, the 
onus is upon defendants to prove 
plaintiff's willingness to go to gaoi. 
Markey v. Sloat, 41 N. B. 234, 6 Dom 
LR. 827, 11, HastLR 295. (2) In the 
absence of an affirmative statement 
or action to the contrary, the pre- 
Sumption is that a person wrong- 
fully arrested and illegally held in 
custody neither consented to the 


wrong nor waived the illegality. In 
ao) Baum, 61): Kanj. 222%, 2358 s.P 
YOO. 

[c] Arrest for nonpayment of tax. 


—in an action against an assessor 
for an imprisonment for nonpayment 
of a school district tax, alleged to be 
illegal for want of legal school dis- 
tricts in the town, if the arrest is 
admitted or proved, the burden is on 
defendant to prove that the entire 
town was legally districted by terri- 
torial limits. Bassett v. Porter, 10 
Cush. (Mass.) 418. 

18. Smith v. Clark, 37 Utah 116, 
106 P 653, 26 LRANS 958, AnnCas 
1912B 1366, 


[a] Example. -—- The rule that 
every imprisonment of a man is 
prima facie a tréspass, and in an 


action to recover therefor, if the 
imprisonment is proved or admitted, 
the burden of justifying it is on de- 
fendant, does not apply to the per- 
son who made the complaint against 
the party imprisoned before the jus- 
tice, who issued the void warrant 
and caused his arrest, where com- 
plainant took no other part in the 
proceedings. Smith vy. Clark, 37 Utah 
116, 106 P 6538, 26 LRANS 953, Ann 
Casi91i2B 1366. 

19. Raphaer v. Leader, 203 Fed. 
184; Limbeck v. Gerry, 15 Misc. 663, 
389 NYS 95; Rosenkranz v. Hass, 1 
Mise. 220, 20 NYS. 880. 

[a] Good faith—There is a pre- 
sumption of good faith in favor of a 
complainant and to recover against 
a complainant for imprisonment on a 
charge of theft under a warrant in- 
stigated by him, plaintiff has the bur- 


den of proving complainant’s bad 
faith. Raphaer v. Leader, 203 Fed. 
184. 

[b] Probable cause.—In an action 


against a complainant for false im- 
prisonment, the burden of proving 
want of probable cause is upon plain- 
tiff. Limbeck v. Gerry, 15 Mise. 663, 
Boe NYS 490.6 


20. Canadian Pac. R. Co. v. Wal- 
ler, (Que.) 1 DomUlR 47, 19 CanCr 
Cas 190. 

[a] Example.—In Quebec, under 


the civil law, the onus of proving 
that defendant acted without reason- 
able and probable cause in procuring 
the arrest complained of, lies upon 
plaintiff. Canadian Pac. fs COVE 
Waller, 1 DomLR 47, 19 CanCrCas 


190. 
Yap Hon Chin v. Jones-Parry, 
Pee Ta bo As SR 8 
[a] MTlustration.—Where plaintiff, 
a British subject, was arrested and 
detained in connection with a raid 
on a native temple where he was 
attending a séance, the burden was, 
by. statute, placed upon plaintiff to 
establish lack of probable cause and 
by mere proof of innocence he did 
not establish want of probable cause, 
and therefore judgment must be for 
defendant peace officers in the action 


for false imprisonment. Yap Hon 
Chin v....Jones-Parry;..28 {Der ieesinn 
89, 
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imprisonment there are added other facts indicating 
legal authority, the burden rests upon plaintiff to 
prove the imprisonment nevertheless unlawful.22. It 
is immaterial whether plaintiff or defendant intro- 
In either event the burden will 
rest upon plaintiff to rebut the presumption of legal- 
ity arising from an apparently valid warrant 24 or 


duces such facts.2% 


22. Cal.—Donati v. Righetti, 9 Cal. 
Armas, 97 P 1128. 

ll—Hermanson v. Shaffer, 184 Ill. 
AS 2S. 

Ky.—Connelly v. American Bond, 
ete., Co., 1138 Ky. 903, 69 SW 959, 24 
KyL 714. 

Mich.—Barker v. Anderson, 81 
Mich. 508, 45 NW 1108; Love v. 
Wood, 55 Mich. 451, 21 NW 887. 

N. H.—La Chance vy. Berlin St. R. 
Co., 109 A 720. 

N. Y¥.—Sherman y. Grinnell, 159 
N. Y. 50, 53 NE 674; Newman v. 
Tiernan, 37 Barb. 159; Maher v. Pot- 
ter, 112 NYS 102. 

Or.—Springer v. STINOT: 
100, 178 P 592. 

Tex.—Presley v. Ft. Worth, etc., R. 
Co., (Civ. A.) 145 SW 669. 

Utah.—Smith v. Clark, 37 Utah 
116, 106 P 653, 26 LRANS 953, Ann 
Cas1912B 1366. 

[a] Action against a justice.—It 

appearing in an action for false im- 
prisonment that an information 
against plaintiff was filed with de- 
fendant, a justice of the peace, on 
which defendant issued a warrant, on 
which plaintiff was brought before 
defendant, plaintiff has the burden 
of proving the imprisonment was un- 
lawful. Buseman v. Schultz, 154 
Iowa 493, 132 NW 878. 
' [b] Presumption as to good faith 
of justice.—Where plaintiff was ar- 
rested under-a warrant based on an 
affidavit insufficient to charge any 
crime, if the issuing justice acted 
in good faith he was protected and, 
the’ law presuming that a justice 
does act in good faith, the burden 
was on plaintiff to allege and prove 
bad faith. Broom y. Douglass, 175 
Ala. 268, 57 S 860, 44 LRANS 164, 
AnnCas1914C 1155. 

[ce] Arrest on attachment.— Where 
plaintiff was arrested on an attach- 
ment and claimed the imprisonment 
false because of lack of proper proof 
for issuance of the attachment, there 
is a presumption of law that proper 
proof was made and the burden is on 
plaintiff to overcome such presump- 
tion. Miller v. Adams, 7 Lans. 131 
[aff 52 N. Y. 4097. 

[d] Arrest on body execution.— 
(1) Plaintiff was apprehended on an 
order of arrest procured by defend- 
ant on an affidavit indicating plain- 
tiff, a debtor of defendant, was about 
to abscond and after arraignment 
plaintiff was discharged. It was held 
that the burden of showing that the 
judge who issued the order of arrest 
had been imposed on was on plaintiff, 
Coffey v. Scane, 25 Ont. 22. (2) 
Where defendant peace officer arrests 
plaintiff on an execution writ, there 
is a presumption that the officer first 
made the prerequisite search for 
property and found none. To recover 
plaintiff must rebut this presump- 
tion. Barhydt v. Valk, 12 Wend. 
GNSSY2) 1455927 Amb 124, 

fe] Arrest on tax warrant. — 
Plaintiff sued defendant tax collector 
for an arrest and imprisonment in- 
stigated by defendant and the latter 
Set up a tax warrant in justification. 
The burden was then upon plaintiff 
to prove the warrant illegal. Snow 
v. Weeks, 75 Me: 105, 

[f] Plaintiff judicially committed 
for insanity.—In action against ex- 
amining physician for false impris- 
onment by one adjudged insane and 
confined in an asylum, burden was 
upon plaintiff to show, either that 
physician made no examination as to 


Steiner, 


FALSE IMPRISONMENT 


Damages. 


her condition, or that certificate was 
maliciously false. Springer v. Stein- 
er, 91° Orz 100, 178 Ps92. 

23. Alexander vy. Thompson, 195 
Hedman haCOAraes 


24 Ala.—Broom v. Douglass, 175 | 


Ala. 268, 57 S 860, 44 LRANS 164, 
AnnCas1914C 1155. 

Del.—Petit v. Colmery, 20 Del. 266, 
55 A 844, 

Ga.—Piedmont Hotel Co. vy. Hen- 
derson, 9 Ga. A..672, 72 SH 51. 

Ill—Hermanson y. Goodyear, 139 
DD. SABES 45 

lowa.—Buseman vy. Schultz, 154 
Iowa 493, 132 NW 878 [cit Cyc]. 

Ky.—Read v. Shipley, 104 SW 1001, 
31 KyL 1258. 

Me.—Snow v. Weeks, 75 Me. 105. 

Mich.—Barker vy. Anderson, 81 
Mich. 508, 45 NW 1108. 

N. Y.—Miller v. Adams, 52 N. Y. 
409 [aff 7 Lans. 131]; Barhydt: v. 
Valk, 12 Wend. 145, 27 AmD 124; 
Scott v. Ely, 4 Wend. 555. 

Tex.—Wolf v. Perryman, 82 
112, 17 SW 772. 

Utah.—Richardson vy. Capwell, 176 
P°205, 

Ont.—Coffey vy. Scane, 25 Ont. 22. 

[a] Evidence of legality intyro- 
duced by plaintifi.—(1) Where plain- 
tiff introduced the warrant under 
which she was arrested, such war- 
rant was prima facie evidence of 
legality and plaintiff recovered only 
on proof of a variation between her 
true namé and the name given in the 
warrant. Scott v. Ely, 4 Wend. (N. Y.) 
555. (2) When plaintiff by his own 
evidence shows that he was detained 
or restrained as the result of judicial 
proceedings and by the issuance and 
execution of a warrant, or other legal 
process, he must, to make out a 
prima facie case of false imprison- 
ment, show something more than 
mere imprisonment. Richardson v. 
Capwell, (Utah) 176 P 205. 

[b] Presumption that warrant 
was regular.—When a warrant re- 
cites that an examination has been 
had of witnesses, the court will pre- 
sume that sufficient appeared to jus- 
tify the issuance of the warrant, 
although the testimony has not been 
reduced to writing. Brown v. Had- 
win, 182 Mich. 491, 148, NW 693, LRA 
1915B 505. 

[c] Wrong person arrested under 
valid warrant.—Where plaintiff had 
the same name as a man indicted 
for killing a negro in another county 
and had made some random remarks 
about having killed a negro, there 
was a presumption of fact that he 
was the man wanted. This evidence 
indicated justification for plaintiff’s 
arrest and detention and was rebut- 
ted only by plaintiff's proof that 
detention was continued unreason- 
ably after notice of further facts 
which should have led to an investi- 
gation. Wolf v. Perryman, 82 Tex, 
112,17 SW 772. 

[ad] Search warrant.—If plaintiff 
Was arrested under a search war- 
rant, the burden was upon him to 
show that the arrest was made un- 
lawfully. Petit v. Colmery, 20 Del. 
266, 55 A 344, 

25. U. S.—Brown v. Robertson, 1 
F. Cas. No. 2,027, 1 Hayw. & H, 134, 

Ga.—Piedmont Hotel Co. v. Hen- 
derson, 9 Ga. A. 672, 72 SE 51. 

Kan.—Prell v. McDonald, 7 Kan. 
426, 12 AmR 423, 

N. H.—lLa Chance vy. Berlin St, Rs 
109 A 720. 

Pa.—McCarthy v. De Armit, 99 Pa. 


Tex. 


‘ 
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apparent compliance with common-law or statutory 

conditions authorizing arrest without warrant.25 
Presumption of good character. In the absence 

of evidence to the contrary, the presumption of law 

will be that plaintiff’s character is good.?é 

General damages follow from proof of 

the unlawful imprisonment.?7 


63. 

Porto Rico.—Stevens v. Nater, 4 
Porto Rico Fed. 158. 

Tex.—Presley v. Ft. Worth, 
R._Co., (Civ. A.) 145°SW' 669. 

Ont.—Robinson v. Morris, 19 Ont. 
L. 633, 14 OntWR 1001. 

[a] When the burden shifts.—(1) 
Where one arrests a person without 
a warrant, he has the burden of 
proving the existence of facts raising 
the exceptions under which arrest 
and imprisonment without a warrant 
are permitted by law, but, if au- 
thority for the arrest is shown, the 
presumption is that it was made le- 
gally and for a lawful purpose, and 
the burden of proof is upon a person 
asserting the contrary. Piedmont Ho- 
tel Co. v. Henderson, 9 Ga. A. 672, 
72 SE 51. (2) A police officer who 
arrests a citizen without undue force, 
and brings him before a magistrate 
within a reasonable time, on proof of 
the foregoing and of conviction, has 
established a prima facie case of jus- 
tification and only evidence of con- 
spiracy can rebut it. Stevens y. 
Nater, 4 Porto Rico Med. 158. 

[b] Arrest by de facto officer.— 
Where defendant officer would have 
been justified in arresting plaintiff 
only if defendant was an officer de 
jure, preof that defendant was an 
officer de facto raised a presumption 
that he was an officer de jure and 
threw the burden on plaintiff to 
prove the contrary. Prell v. Mce- 
Donald, 7 Kan. 426, 12 AmR 423. 

[c] Arrest under special ordi- 
nance.—Where plaintiff, a negro serv- 
ant, was arrested and imprisoned 
under a general ordinance authoriz- 
ing arrest without warrant of all 
negroes found out after 10 P. M. with 
certain exceptions, the arrest was 
presumed lawful and the burden 
was on plaintiff to prove that he 
came within the exceptions. Brown 
v. Robertson, 1 F. Cas. No. 2,027, ° 1 
Hayw. & H. 134. 

[d] Presumption as to existence 
of ordinance authorizing arrest.—In 
an action for wrongful arrest with- 
out warrant of one found in a sus- 
picious place, the burden was upon 
plaintiff to prove that no town ordi- 
nance had been passed under author- 
ity of Code Cr. Proc. (1911) art 261, 
which allowed the arrest of persons 
so found. Presley v. Ft. Worth, ete., 
R. Co., (Tex. Civ. A.) 145 SW 669. 

fe] Arrest of alleged ricter,— 
Where at the time of riot in a large 
city, the mayor, after investigation 
in which the only information ob- 
tainable pointed to plaintiff as the 
person who had shot two soldiers, 
causes ‘plaintiff's arrest, the evidence 
showing the good faith of the mayor 
and the existence of probable cause 
need not be very strong to place the 
burden on plaintiff to establish want 


etc., 


of probable cause and malice, Me- 
Carthy v. De Armit, 99 Pa, 63. 
26. Cochran vy. Toher, 14 Minn. 


385; Wolf v. Perryman, 82 Tex. 112, 
17 SW 772. 

fa] All races presumed of good 
character.—Members of all races are 
entitled to the same presumption of- 
s00d character, so in an action for 
false imprisonment the good char- 
acter and reputation of plaintiff, a 
colored person, is admissible so long 
as it is not attacked by defendant, 
Claiborne vy. Chesapeake, etc., R. Co.} 
46 W. Va. 363, 33 SH 269. 

27. Neves v. Costa, 5 Gal, A. id Ba 


For later cases, developments and changes in the law see cumulative Annotations, same title, page uate note number 


89 P 860; Lemmon vy. King, 95 Kan, 


a 
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[§ 147] 2. Admissibility—a> In General. Un- 
der the rules applicable to civil actions generally,28 
evidence to be admissible in an action for false im- 
prisonment must be material and relevant to the 
issues presented by the pleadings,” must comply 
with other general rules such as those as to best 
and secondary evidence,*® as to contradicting official 
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records,?! as to matters of opinion.??. Within these 


524, 148 P 750, LRA19i5E 882, Ann 
Cas1917E 401. 


28. See Hvidence 22 C. J.-p 1. 
29. Conn.—Gibney vy. Lewis, 68 
Conn. 392, 36 A 799. 


Jil—McFadden vy. Adams Express 
Co; 185 11. A. 572: 

Tenn.—Witt v. Haun, 1 Heisk. 160. 

Utah.—Salisbury yv. Poulson, 51 
Utah 552, 172 P 315. 

Wis.—Lamb y. Stone, 95 Wis. 254, 
10 NW 72; Grace v. Dempsey, 75 Wis. 
318, 43 NW 1127. 

[a] Evidence held irrelevant.— 
(1) That plaintiff was an alien 
enemy. Gage v. Reid, 38 Ont. L. 
514, 11 OntWN 362, 34 DomLR 46. 
(2) Communication between defend- 
ant and plaintiff’s attorneys in an- 
other case. Marks v. Sullivan, 9 
Utah 12, 33 P 224. (3) Note given 
by defendant. to a third person. 
Stewart v. Maddox, 63 Ind. 51. (4) 
City ordinances where an arrest in 
conformity therewith is not averred. 
Sanders v. Davis, 153 Ala. 3875, 44 
S 979. (5) Recovery on an insurance 
policy issued to insured by the per- 
son-arrested for arson. Philadelphia 
Fire Assoc. v. Fleming, 78 Ga. 738, 
38 SE 420. (6) Evidence not limited 
to the period involved. Bennett v. 
Hddy, 120 Mich. 300, 79 NW. 481. 
(7) Whether defendant had been 
alone during day. Golibart v. Sulli- 
van, 30 Ind. A. 428, 66 NE 188. (8) 
Whether plaintiff had been compli- 
mented by his employer for act caus- 
ing arrest. Mumford v. Starmont, 
139 Mich. 188, 102 NW 662, 69 LRA 
350. (9) That defendant had beaten 
other persons. Smith v. Sisters of 
Good Shepherd, 87 SW 1083, 27 KyL 
1107. (10) That judge committing 
witness had had prior drinks of 
whiskey. Hollon v. Lilly, 100 Ky. 
553, 38 SW 878, 18 KyL 968. (11) 
The record of conviction of defend- 
ant, a police officer, of assault and 
battery on plaintiff, where no dam- 
ages are laid by reason of any per- 
sonal injury to plaintiff in the man- 
ner of the arrest. Burford v. Rich- 
ards, 58 Pa. Super. 8. (12) Where 
the false imprisonment lies in the 
failure to take plaintiff before the 
proper officer after his arrest, evi- 
dence that plaintiff was at the time 
of his arrest a fugitive from justice 
is immaterial. Lamb v. Dillard, 94 
Ga. 206, 21 SE 463. (13) Where an 
arrest grew out of an attempt by 
defendant, a police officer, to take 
a trunk from the possession of plain- 
tiff who claimed the right to retain 
it, evidence as to plaintiff’s license as 
a boarding house keeper and as to 
her right to retain the trunk is im- 
material where defendant was with- 
out legal process. Isaacs v. Flahive, 
14. Mise.); 249;- 35° NYS “716. (14) 
Where plaintiff was assaulted and 
arrested by reason of his refusal to 
deliver a pocketbook found on de- 


fendant’s premises to defendant’s 
employees, evidence of defendant’s 
system in making a record of lost 


articles, and of its advertising the 
finding of the pocketbook in ques- 
tion. Hoagland v. Forest Park High- 
jands Amusement Co., 170 Mo. 335, 
70 SW 878, 94 AmSR 740. (15) In 
order to prove knowledge upon de- 
fendant’s part of a particular fact, 
a brief submitted by him in the ar- 
gument of another case in _which 
‘ such fact is assumed is inadmissible. 
Wood v. Graves, 144 Mass. 365, 11 
NE 567, 59 AmR 95. (16) Where 
plaintiff was arrested on a warrant 


issued by a justice of the peace, the 
length of time the justice had oceu- 
pied office is immaterial. Oates v. 
McGlaun, 145 Ala. 656, 39 S 607. 

30. See cases infra this note. 

[a] For example—(1) A written 
complaint is the best evidence of the 
charge upon which a warrant issued. 
Tasey v. Starks, 67 App. Div. 422, 73 
NYS 225. (2) Defendant is not en- 
titled to show by parol his proceed- 
ings urder process but the return 
is the best evidence thereof. Board- 
man _v. Goldsmith, 48 Vt. 403; Henry 
v. Tilson, 19 Vt. 447. (3) Where 
plaintiff is alleged to have been im- 
prisoned by virtue of a warrant 
‘which purported to have been issued 
on an affidavit of defendant, the affi- 
davit or an authentic copy thereof is 
the only documentary evidence ad- 
missible to establish that defendant 
was the prosecutor. Hall v. Acklen, 
Seizasy Ann. 219. (4) In an ‘action 
for false imprisonment based on a 
charge of larceny, evidence that 
after the arrest defendant began a 
civil action for, money alleged to 
have been appropriated and. gar- 
nished by the chief of police is not 
admissible as not the best evidence 
and as tending to establish an im- 
proper measure of damages. Ber- 
seron v. Peyton, 106 Wis. 377, 82 NW 
291, 80 AmSR 83. (5) Plaintiff ap- 
pealed from a conviction, and on fail- 
ure to secure sureties, he was or- 
dered confined by the magistrate. In 
an action against the magistrate, the 
latter was not allowed, in justifica- 
tion of his actions, to supplement his 
records of the proceedings with oral 
evidence intended to show that plain- 
tiff had waived his appeal. It was 
held that such evidence would be 
contrary to the best evidence rule. 


Kkendall v. Powers, 4 Metc. (Mass.) 
553. 
[b] Lost document. —- Where a 


written order for the arrest of mili- 
tary deserters is shown to have been 
lost parol evidence of its contents 
is properly admissible. Teagarden 
v. Graham, 31 Ind. 422. 

[c] A commitment alone does not 
show that defendant was the prose- 
cutor. The affidavit, recited by it, or 
an examined copy is the only admis- 
sible documentary evidence to prove 
that fact. Hall v. Acklen, 9 La. Ann. 
219, 

Best and secondary evidence gen- 
erally see Evidence §§ 1219-1379. 

31. See cases infra this note. 

[a] Contradicting record. — (1) 
Evidence as to what took place at a 
magistrate’s office is not inadmissi- 
ble as, contradicting the magistrate’s 
docket where the docket is not in 
evidence. Baltimore, etc., R. Co. v. 
Twilley, 106 Md. 445, 67 A 265. (2) 
Or where plaintiff was not arrested 
for the offense shown in the docket 
entries. Baltimore, etc, R. Co, v. 
Twilley, 106 Md. 445, 67 A 265. 

Contradiction of official records 
and documents generally see LEvi- 
dence §§ 1421-1439. 


32. See cases infra this note. | 
{a] Opinions of witnesses given 
after the arrest as to the resem- 


blance between plaintiff and the pho- 
tograph are not admissible as show- 
ing probable cause for an arrest 
without warrant, where both plaintiff 
and the photograph are in court. 
Filer v. Smith,..96 Mich. 347, 55 NW 
999, 35 AmSR 608. 

Expert and opivion evidence gen- 
erally see Evidence §§ 588-831. 
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limitations evidence of all of the events occurring 
from the time of plaintiff’s arrest until his discharge 
is admissible? if the connection of defendant 
therewith appears.*! 
evidence as to the facts and circumstances show- 
ing the arrest or detention,®> that it was against the 
will of plaintiff,?° its legality or illegality,’ the eon- 


So it is proper to introduce 


33. Shea v. Manhattan R. Co., 15 
Daly. 528, 8 NYS 332. And see cases 
infra this note. 

[a] For example, where it ap- 
pears that the arrest was caused by 
defendant’s employee late in the 
evening, evidence of the prosecution 
of plaintiff by such employee in the 
police court the next morning is 
properly admitted. Shea v. Manhat- 


oan R: Co: 15!) Daly) 528, °83)2 NYS 
[b] Evidence of a prior arrest 


which is a part of the same trans- 
action is properly received. Hobbs 
v. Illinois Cent. R. Co., 182 Iowa 
316, 165 NW 912. 

[ec] All proceedings before a jus- 
tice on a warrant running to any 
constable and served by a special 
constable. American Express Co. y. 
Patterson, 73 Ind. 430. 

34. See cases infra this note. 

[a] Held imadmissible.—(1) Evi- 
dence of injuries received by plain- 
tiff at the hands of the informant 
in an action against a magistrate 
for an arrest under an illegal war- 
rant. Campbell vy. Walsh, 40 N. B. 
186, 18 CanCrCas 304. (2) Where the 
fact that plaintiff gave bond is not 
in issue, the bond given by him can- 
not be introduced for the purpose of 
showing that excessive bail was re- 
quired where defendant is not shown 
to have had anything to do with the 
fixing of the amount. Montgomery 
v. Sutton, 58. Iowa 697, 12 NW 719. 
(3) In an action against the superin- 
tendent of an insane asylum for false 
imprisonment, matters occurring 
prior to the time at which plaintiff 
was received in the asylum with 
which defendant is not shown to 
have been connected is not admis- 
sible. Van Deusen v. Newcomer, 40 
Mich. 90. (4) Nor can it be shown 
that she did not receive money sent 
to her where it is not shown that 
defendant received it or was instru- 
mental in depriving plaintiff of it. 
oe Deusen v. Newcomer, 40 Mich. 


[b] Refusal to accept bail._The 
fact that the policeman defendant re- 
fused to accept bail for plaintiff after 
his arrest is immaterial where the 
policeman had no authority to ac- 
cept bail. Waddle v. Wilson, 164 Ky. 
228, 175 SW 382. 

35. Frost v. De Lury, 54 N. Y. 
Super. 113. 

36. Birmingham Ledger Co. v. 
Buchanan, 10 Ala. A. 527, 65 S 667; 
and see cases infra this note. 

[a] Held admissible-—That plain- 
tiff could have secured a release on 
bail. Sloss-Sheffield Steel, ete., Co. 
v. Devaney, 189 Ala. 564, 66 S 523. 

[b] Held inadmissible.—That de- 
fendant had _ sufficient funds with 
which to pay a small fine and avoid 
imprisonment. Barker vy. Anderson, 
81 Mich. 508, 45 NW 1108. 

[ce] Religious authority. — Where 
plaintiff was detained by defendant, 
the leader of a religious sect of 
which plaintiff was a member, she is 
entitled to introduce evidence as to 
the character attributed to defend- 
ant by his followers and the control 
over them exercised by him. Whit- 
taker v. Sanford, 110 Me. 77, 85 A 
399, AnnCas1914B 1202. 

37. Williams v. Ivey, 37 Ala. 244. 
And see cases infra this note. 


[a] Held admissible. — (1) Prior 
conduct of plaintiff. Schoette v. 
Drake, 139 Wis. 18, 120 NW _ 398. 


(2) Customs and rules of carrier, 


. 


nection of defendant therewith,** 


of defendant for the acts of his agents or em- 
ployees,®® the circumstances surrounding and ehar- 
aecterising the detention,*® its duration,4t and the 
Evidence upon the 
part of plaintiff tending to show a legal arrest or 


manner of its termination.*? 


detention is not relevant.*? 


[§ 148] b. Warrant or Other Process; Return. 


Dixon v. New England R. Co., 149 
Mass. 242, 60 NE 581; Tidey v. Hrie 
RCo CU UN. dic us Soe eAy 110 
faff 66 N. J. L. 382, 49 A 427]. (3) 
Defendant is entitled to show the 
character of an alleged offense jus- 
tifying an arrest without warrant, 
Jordan v. McDonald, 31 N. S. 129. 3 

[b] Held inadmissible.—(1) HEvi- 
dence as to other offenses. Comstock 
vy. Maryland Casualty Co., (lowa) 
179 NW 962; Lamb v. Stone, 95 Wis. 
254, 70 NW 72. (2) In a defense of 
an arrest for streetwalking, evidence 
of specific acts on the part of plain- 
tiff is inadmissible. Pinkerton Vv. 
Verberg, 78 Mich. 573, 44 NW 579, 18 
AmSR 473, 7 LRA 507. (3) Where 
the arrest was without warrant, evi- 
dence of a complaint, information, 
and warrant filed and issued after 
plaintiff’s detention is not admissible 
where plaintiff was not in custody 
after the warrant issued. Gold v. 
Campbell, 54 Tex. Civ. A. 269, 117 
SW 463. (4) Where an arrest is 
made without a warrant upon a 
charge constituting merely a misde- 
meanor, evidence that a felony had 
in fact been committed is not ad- 
missible where there is no evidence 
that the officer acted upon knowledge 
thereof. MacDonnell v. McConville, 
148 App. Div. 49, 132 NYS 1085 [aff 
210 N. Y. 529, 103 NE 112%]. (5) 
In an action based upon an illegal 
arrest under a warrant, evidence of 
circumstances which would have jus- 
tified an arrest without a warrant 
is inadmissible. Holmes v. Blyler, 80 
Iowa 365, 45 NW 756. (6) Defend- 
ant may show conditions surround- 
ing the arrest without warrant, as 
the proximity of a large number of 
inmates of an almshouse disturbed 
by the noise. Joyce v. Parkhurst, 
150 Mass. 243, 22 NE 899. 

[ce] Advice of attorneys (1) given 
after an arrest is not admissible as 
tending to justify the arrest. Filer 
v. Smith, 96 Mich. 347, 55 NW 999, 
85 AmSR 603. (2) Is not admiasi- 
ble for the purpose of justifying a 
detention where it does not appear 
that it was based upon a full dis- 
closure of the facts. Filer v. Smith, 
96 Mich. 347, 55 NW 999, 35 AmSR 
603. 

{d] Confinement as insane person. 
~—(1) Where plaintiff was confined 
as insane, defendant in an action 
against him as superintendent of the 
insane asylum is. entitled to show 
upon the question of sanity what the 
plaintiff said and did while confined, 
her appearance and every act and cir- 
cumstance which could possibly aid 
the jury in correctly determining the 
question. Van Deusen v. Newcomer, 
40 Mich. 90. (2) Where the action 
is for the illegal detention of an in- 
sane person, defendant is entitled to 
show his conversation with the doc- 
tor who ordered the arrest of plain- 
tiff immediately prior to such arrest. 
Bisgaard v. Duvall, 169 Iowa 711, 151 
NW 1051. ; 

fe] Ordinances. — The ordinance 
upon a charge of violation of which 
plaintiff was arrested is admissible. 
Durham v. Feeney, 195 Mich. 318, 162 
NW 79.. bie: 

{f] City charter.—Provisions of 
a city charter with relation to the 
duties of police officers are admis- 
sible where the alleged false impris- 
onment grew out of an arrest by a 
police officer without warrant. Dur- 


FPALSE IMPRISONMENT 


or the liability 


™ [9g 147-148 


Where defendant justifies under a commitment, the 
commitment is admissible as proof thereof.*+ 
fendant who has pleaded justification under an ex- 
ecutive warrant is entitled to introduce in evidence 
a properly certified copy of such warrant.4? Plain- 
tiff is entitled to introduce the execution upon which 


De- 


he was taken into custody, although it appears to 


ham v. Feeney, 195 Mich. 318, 182 
NW 79. 

[g] The rules of an institution 
may be admissible in justification of 
an alleged wrongful imprisonment of 
an inmate. Cunningham v. Shea, 111 
App. Div. 624, 97 NYS 884. 

Probable cause see infra § 154. 


38. Ind—American Express Co. 
v. Patterson, 73 Ind, 430. 
Mass.—Joyce ‘v. Parkhurst, 150 


Mass. 248, 22 NE. 899. 

Mich.—Bennett v. Eddy, 120 Mich, 
300, 79 NW 481. 

Nebr.—Forbes v. Hicks, 27 Nebr. 
111, 42 NW 898. 

N. Y.—Fitzpatrick :v. New York, 
ete; R.fGos 2 SiivelSup. 192) SNS 
685 [aff 125 N. Y.. 682 mem, 26 NE 
750 mem], 

Wis.—Fenelon v. Butts, 53 Wis. 
344, 10 NW 501. 

Sone B.—Maddox v. Murphy, 27 N. B. 

[a] For example.— (1) Evidence 
is admissible for the purpose of 
showing that the imprisonment | of 
plaintiff was for the benefit of de- 
fendant so that his subsequent ap- 
proval, thereof would make him lia- 
ble. Fenelon v. Butts, 53 Wis. 344, 
10 NW 501. (2) In an action against 
a justice of the peace issuing a void 
warrant, the warrant and complaint 
are admissible for the purpose of 
connecting the justice of the peace 
with the arrest and imprisonment. 
Forbes v. Hicks, 27 Nebr. 111, 42 NW 
898. (8) Evidence that the arrest 
was in a place under defendant’s con- 
trol is admissible. Fitzpatrick v. 
New York, etc., R. Co., 2 Silv. Sup. 


192, 5 NYS 685 [aff 125 N. Y. 682 
mem, 26 NE 750 mem]. 
[b] Affidavit in supplementary 


proceedings under which arrest was 


made is properly admitted. Fenelon 
Maa Butts, 53 Wis. 344, 10 NW 
““Le] Defendant is entitled to show 


(1) his reason for accompanying the 
officer as disproving his participa- 
tion in the wrongful detention. 
Maddox y. Murphy, 27 N. B. 263. (2) 
Acts and conduct of defendant show- 
ing he planned and participated in 
the arrest. Maddox v. Murphy, 27 
N. B. 263. (3) That’ the act of an 
attorney in causing an arrest on exe- 
eution was unauthorized. Harding vy. 


org 140. App. Div. 92, 124 NYS 
ie 
{d] Joint liability. — Evidence is 


admissible that tends to show that 
one joint defendant was aware that 
wrongful acts would be committed 
by another joint defendant after the 
arrest was made. Hendricks vy. Has- 
kins, 114 Mich. 291, 72 NW 152. 

39. Ala.—Alabama Fuel, ete., Co. 
v. Rice, 187 Ala. 458, 65 S 402; Abing- 
don Mills v. Grogan, 167 Ala. 146, 
52 S 596; Robinson v. Greene, 148 
Ala. 434, 43 S 797. 

Ga.—Philadelphia Fire Assoc. v, 
Fleming, 78 Ga. 733, 3 SH 420. 

Md.—Philadelphia, ete., R. Co. v. 
Crawford, 112 Md. 508, 77 A 278. 

N. Y.—Rudolph v. Shoemaker, 153 
NYS 847. 

Tex.—Galveston, etc. R. Co. v. 
Donahoe, 56 Tex. 162; Missouri, etc., 
R. Co. v. Cherry, 44 Tex. Civ. A. 232, 
97 SW 712. 
aie B.—Ellis v. Power, 20 N. B. 

[a] For example.—(1) Defendant 
is entitled to show the extent and 


have been issued by defendants as executors.*® 


The 


nature of the authority conferred 
upon his employees who caused 
plaintiff's arrest. Rudolph v. Shoe- 
maker, 153 NYS 847: (2) And he 
is also entitled to show the particu- 
lar instructions upon thet subject of 
causing arrests which he gave his 
employees. Rudolph vy. Shoemaker, 
153 NYS 847. 

40. Ala.—Birmingham edger Co. 
v. Buehanan, 10 Ala. A. 627, 65 S 
667. 

Cal.—Miiller v. Fano, 134 Cal. 103, 
66 P 188. 

Iowa.—Hobbs vy. Illinois Cent. R. 
Co., 182 Iowa 316, 165 NW 912. 

Ky.—Ross v. Kohler, 163 Ky. 583, 
174 SW 36, LRAI915D 621. 

Md.—New York, etc., R. Co, ‘v. 
Waldron, 116 Md. 441, 82 A 1709, 39 
LRANS. 502. 

Mass.—Kerr v. Atwood, 188 Mass. 
506, 74 NE 917. 

Okl.—Holmes v. Le Fors, 36 Okl. 
V29, 1299 Ret 8, 

Or.—Spain v. Oregon-Washington 


Ri Lete,.iCo." 78 Ori 855;) 153)" P. 940; 
AnnCas1917H 1104, 
[a] Held inadmissible.—(1) Evi- 


dence as to the employment of ex- 
cessive force in making an arrest is. 
not admissible where no damages are 
claimed by reason of any personal 
injury to plaintiff. Burford v. Rich- 
ards, 58 Pa. Super. 8. (2) Hvidence 
of harsh treatment of plaintiff while 
in confinement is inadmissible where 
there is no general or special allega- 
tion to that effect in the declaration. 
Ocean SS. Co. v. Williarns, 69 Ga, 251. 
(3) Evidence that it was the custom 
to search prisoners where such cus- 
tom was not followed is inadmissible. 
Mumford v. Starmont, 139 Mich. 188, 
102 NW 662, 69 LRA. 350. 

41. Allen v. Fromme, 141 App. 
Div: 362, 
done by plaintiff to vacate a body 
execution and the opposition of de- 
fendant’s testator thereto), 

Beant Tll.— Feld v. Loftis, 140 Ill. A. 
3) . 

Ind.—American Express Co. vy. Pat- 
terson, 73 Ind. 430, 

Me.—Therriault v. Breton, 114 Me. 
£37, 958%A699, 

Mich.—Friesenhan v. 137 
Mich. 10, 100 NW 172. 
ue v. Putting, (A.) 196 SW 

N. Y.—Loughman v. Long Island 
R. Co., 83 App. Div. 629, 81 NYS 
1097; Shea v. Manhattan R. Co., 7 


Maines, 


aa 497 [aff 15 Daly 528, 8 NYS 
Tex.— Missouri, ete, 1 Rit Comiaw 


re 44 Tex. Civ. A. 232, 97 SW 


W. Va.—Caperton vy. Martin ? 
Va. 138, 6 AmR 270. at he 
_{a] Wor example.—Plaintiff is en- 
titled to,show that he was discharged 
on habeas corpus and the record in 
such case is admissible. American 
Express Co. vy. Patterson, 73 Ind. 


430; Whittaker v. Sanford, 110 Me. . 


77, 85 A 399, AnnCas1914B 1202. 


[b] Invalid release, executed by 
minor, is admissible to show dis- 
charge by consent. Therriault v. 


Breton, 114 Me. 187, 95 A 699. 

43. Holly v. Carson, 39 Ala, 345; 
Williams v. Ivey, 37 Ala. 244, ; 
bi says Vv. poeried 42 Md. 45. 

x epan v. Jessup, 34 Ol 
A Uh a Sw 972.) See 

4 erman y. Grinnell, 
354, 24 NYS 59. Gas 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


126 NYS 520 (what was .- 


Sei, 


-§§ 148-150] 


return of an officer upon a warrant issued by a 
grand juror is prima facie evidence of an arrest un- 
der such warrant, as against the grand juror, as 
well as against the officer“? The officer’s return is 
admissible in his favor to show that he had the 
warrant in his hands at the time of arrest.48 The 
officer’s return is not conclusive.‘ 

[§ 149] ¢. Record of Proceedings upon Which 
Charge Is Based. The record of the original pro- 
ceedings upon which the charge of false imprison- 
ment is based is admissible in evidence in behalf 
of plaintiff*° or of defendant. If the circum- 
stances are such that the record of a subsequent 
prosecution of plaintiff is admissible, the entire 
record should be produced and not merely the in- 
dictment.>? Plaintiff is entitled to introduce the 
complaint made against him after his arrest with- 
out warrant for the purpose of showing the cause 
of the arrest? and for its bearing upon the ered- 
“ibility of the evidence of defendants.°+ 

[§ 150] d. Admissions and Declarations. Evi- 
dence as to the admissions and declarations of 
parties and third persons may be received under 
the rules applicable to civil actions generally.°> For 
example it is proper te introduce admissions of 
defendant as to the fact of imprisonment ** or as 
to his motive.57 But it is not proper to show a 
self-asserting statement made in the absence of 
plaintiff after plaintiff’s release.*8 Defendant may 
show conversations with a third person to show 
that the latter did not induce defendant to arrest 
plaintiff for a particular purpose, where plaintiff 
has introduced evidence tending to show that he 


ca _ FALSE IMPRISONMENT 


[250.5.] 543 


did.59 

Admissions by plaintiff may be received to show 
a justification for his arrest without a warrant & as, 
for example, his admission by a plea of guilty.® 
On the other hand it has been held that, where no 
offense was shown to have been committed which 
justified an arrest, the exclusion of evidence that 
plaintiff had pleaded guilty before a magistrate 
was not reversible error.6? So admissions by plain- 
tiff at the time of his arrest may be admissible as 
a part of the res gestw.°? Where the alleged false 
imprisonment grew out of arrest of plaintiff as 
a deserter, evidence as to statements by plaintiff 
showing his intention to enter into the military 
service is inadmissible, the question being whether 
plaintiff had actually become a soldier when de- 
fendants assumed to exercise military authority 
over him.® 

Statements by attorney or agent. Statements of 
defendant’s attorney as to a threatened imprison- 
ment of plaintiff are admissible,%® particularly 
where the attorney and defendant conspired in pro- 
curing the imprisonment °* and the statements are 
made in the presence of defendant.*7 Statements of 
an agent indicating malice made in the absence of 
his principal are not admissible to show motive 
of the principal.°* The declarations of the defend- 
ant’s employee, who participated in the alleged ar- 
rest, made thereafter, are not admissible.®® Dec- 
larations of the agent as to his authority are in- 
admissible unless other evidence has been intro- 
duced from which authority may be inferred.7° 
Where one person puts a varty into custody of an- 


47. Allen v. Gray, 11 Conn. 95. v. Meyers, 7 U. C. Q. B.. 428. . Evidence §§ 166-322. ; 
48. McCully v. Malcom, 9 Humphr. [b] A justice’s mittimus is ad- 56. Bailey v. Warner, 118 Fed. 
(Tenn.) 187. missible but is not evidence of facts | 395, 55 CCA 329; Gulf, etc., R. Co. v. 
49. Stone v. Dana, 5 Metc. (Mass.) | recited therein. Poor v. Dougharty,| Besser, (Tex. Civ. A.) 200 SW 
98; Boardman y. Goldsmith, 48 Vt.| Quincy (Mass.) 1. 263. ; 
403. 51. Colo.—Grimes v. Greenblatt, 57. Bingham y. Lipman, 40 Or, 
[a] Contradiction. — (1) It. is |47 ‘Colo. 495, 107 P 1111, 19 AnnCas |! 363, 67 P 98. 
prima facie evidence, subject to re- | 608. 58. Golibart yv. Sullivan, 30 Ind. 


buttal. Boardman v. Goldsmith, 48 Ill.—Hermanson v. Shaffer, 184 Ill.| A. 428, 66 NE 188, 
Vt. 403. (2) Return of a search |A. 273; Feld v. Loftis, 140 Ill. A. 59. Livingston y. Burroughs, 33 
warrant showing the finding of stolen ae: Gaye. Dey Werit, 07" Til AN Mien ba 1), 


property is evidence thereof, but 
plaintiff may show that the goods 
described did not correspond to the 
description in the warrant. Stone v. 
Dana, 5 Metc. (Mass.) 98. 


120, 61 AmD 438. 


Ky.—Steinbergen v. Miller, 96 SW 
1101, 29 KyL 1132. 


Mass.—Piper v. Pearson, 2 Gray 


Mo.—Holder v. St. Louis, ete, R. 


60. Durham y. Feeney, 195 Mich. 
318, 162 NW 79; Friesenhan vy. 
Maines, 137 Mich. 10, 100 NW a (e4p 
Early v. Gebbie, 170 NYS 117. 

61. Hermanson v. Shaffer, 184 Ill. 


b] Aider by parol—A certificate A. 273; Spain v. Oregon-Washington 
Mere tiaces dnaae the warrant must ]Co., 155 Mo. A. 664, 135 SW 507. ete. COs” 18s Or: 355, 153° Pr 470) 
eontain all facts requisite to justity N. Y.—Henry v. Lowell, 16 Barh, AnnCasi917H 1104. 
the arrest; it cannot be supplemented |'268. 62. Larson y. Feeney, 196 Mich. 
by parol evidence. Henry v. Tilson, [a] Defects rendering alleged | 1, 162 NW 275, LRA1917D 694. 


19 Vt, 447. 


judgment inadmissible.—The alleged 
judgment of a police judge, consist- 


63. Rich v, McInerny, 
345, 15 S 663, 49 AmSR 32. 


103 Ala. 


7 -— Rhodes v. McWilson, ( 
192 Ala. 875 6 8 69, 7 [cit Cyc], ing chiefly of printed words and [a] For example, statement of 
Ark.—Beebe v. De Baun, 8 Ark,|unfilled blanks, followed by the plaintiff that defendant had accused 
eigee word wtaned oer mie eye gee au- ete se steane ae v. McIn- 
Lome: 49 Mo, | thorities” is too indefinite to be con-| erny, a. ssp 663, 49 AmSR 
BIEN BONE sce Oo ER sidered a judgment. Steppuhn v.| 32. 


62. 


199 


pe : hattan R. Co.,|Chicago Great Western R. Co., 64. Tyler v. Pomeroy, 8 Allen 
Pnyasdsy toe te Daly Loe 8 NTS | Mo. A 571, 204°8W 679. (Mass.) 480. 
332] (Tea eee, v. Malcom, 9 Humphr. io Ser een v. Butts, 53 Wis. 344, 
Pe ease che pe i va enn, 4 ‘ : 
et irae Watson Cin’ Ge. (o'Ba. Sehoatte.-v.A Brake, 189" Wis. | 66.1 Penclén yi Butts Ra wae: 344, 
358 eos 1 baveely ae Drake, 139 Wis De ek ae Butts, 58 Wis. 344 
ea le, 19 Pa. 54. choette v. Drake, is. « Fenelon vy. Butts, is. A 
super “sie geen * pA hos aah f tes 56-64 ee Ce Rich, 55, Tex. Civ. A 
aa , ratt. 55. ee cases infra notes =O 4. : ittle v. Rich, 55, Tex. Civ. A. 
Paneay Ge LO As an Boks [a] Entire conversation. — (1) /| 326, 118 SW 1077. 


W. Va.—Williamson v. Glen Alum 
Coal Co., 72 W. Va. 288, 78 SE 94. 

Ont.—Hamilton y. Broatch, 17 Ont, 
679; Robertson v. Meyers, 7 U. C. 
Q. B., 423. : 

[a]. Judgment discharging plain- 
tiff.—In an action for having pro- 
cured an arrest on an irregular ca- 
pias ad satisfaciendum, counsel for 
plaintiff might read at the trial, 
from the original judgment of the 
court in diseharging the plaintiff 
‘from arrest and setting aside the 
capias ad satisfaciendum, the grounds 
upon which the capias ad satisfacien- 
dum had been set aside. Robertson 


Where a part of a conversation be- 
tween plaintiff and defendant — is 
brought out on cross-examination, 
plaintiff is entitled on reéxamination 
to have the entire conversation in 
evidence. Glynn vy. Houston, 2 M. & 
G. 337, 40 ECL 630, 133 Reprint 775. 
(2) If plaintiff proves what defend- 
ant said on examination before a 
magistrate, defendant may examine 
as to what the magistrate said. 
Richards v. Turner, C. & M. 414, 
41 ECL 228. i 

Admissions see Evidence §§ 323- 
509. 

Unusworn statements generally see 


[a] MTlustration.—A letter, written 
by a person who was not sued and 
who was not alleged to have been one 
of the alleged conspirators to obtain 
plaintiff's incarceration, or the agent 
of a sheriff, in the name of such 
sheriff, without the sheriff’s author- 
ity, inclosing a ecapias for plaintiff 
and directing the sheriff of another 
county to lock up plaintiff was in- 
admissible. Little v. Rich, 55 Tex. 
Civ. A.’ 326, 118 SW 1077. 


69. Geary v. Stevenson, 169 Mass. 
23, 47 NE 508. 
70. Gambill v. Fuqua, 148 Ala, 


448, 42 S 735. “ 


544 [25C.J.] 
other, what is said and done by the other is evi- 
dence against the person placing the party in 
custody, although not said and done in his pres- 
ence." 

Statements by police officers and detectives. 
Where the agency of police officers for defendant 
is apparent, evidence as to their statements and 
‘declarations may be admissible"? or they may be 
admissible as part of the res geste."? Statements 
by detectives to a police judge that they made 
the arrest upon orders of the defendant’s general 
manager are incompetent.™* A conversation be- 
tween plaintiff and the officer immediately before 
her arrest not in the presence of defendant is in- 
admissible where its only effect, if admitted, would 
have been to show that the officer should have been 
joined in the suit with defendant."® 

[§ 151] e. Guilt or Innocence of Plaintiff; 
Conviction or Acquittal.“°. Where not bearing on 
the legality of the arrest, evidence as to the ac- 
quittal of plaintiffs on their trial of the offense for 
which they were arrested is not material.77 Where 
the arrest is under process which is not void on its 
face, evidence as to the proceedings had before 
the grand jury on the charge preferred by defendant 
against plaintiff is not material.** Where plaintiff 


71, Powell v. Hodgetts, 2 C. & P.|77 S 733; 
482, 12 ECL 659. 206, 21 SE 463. 
72. Bell v. Day, 9 Kan. ‘A. 111, 83. 


FALSE IMPRISONMENT : 


Lamb v. Dillard, 94 Ga. 
Wilson v. Manhattan R. Co., 2 


~ 


[§§ 150-152 


“ 


is arrested upon a void warrant, evidence as to 
the truth of the charge made in the warrant 1s 
immaterial.”® Evidence is not as a rule admissible 
as to the conviction of plaintiff upon a charge other 
than that upon which the false imprisonment is 
based,®° nor is the disposition of the charge upon 
which the arrest is made material where the ac- 
tion is based upon the wrongful conduct of the of- 
ficer after the arrest, or his lack of diligence in 
taking plaintiff before a, committing magistrate.®° 
According to some authorities the judgment in a 
criminal prosecution is admissible in a civil case 
only to establish the fact of the rendition of the 
judgment and is not evidence of the guilt of the 
accused justifying an arrest without warrant.8* In 
some jurisdictions plaintiff is not entitled to show 
the result of his trial after an alleged false im- 
prisonment upon an arrest without warrant.** 

[§ 152] f. Character and Reputation. The char- 
acter of the person seeking damages in false im- 
prisonment is not ordinarily in issue so far as mere 
right to recover is coneerned,®> but it may be 
made the subject of controversy and the basis cf 
testimony where general reputation for truth and 
veracity is attacked ;°* where the extent of recovery 
of damages involves its consideration;** and where 
tion for false imprisonment on a 


criminal charge, defendant cannot 
cross-examine as to the bad char- 


57 P 1054; Simper v. Carroll, 31 Oh. 
Cir. Ct. 386; Taylor v. Hearn, 63 Tex. 
Give GA. S395, 138) SW'301: 

[a] For example.—Where defend- 
ant prepared and procured a tele- 
gram, directing plaintiffs’ arrest, to 
be sent by a chief of police, a tele- 
gram directed to the chief of police 
by a police officer of another city, 
to whom the original telegram was 
sent: “Ans. by saying that” plaintiffs 
“arrested. Say diamonds are in iron 
safe ... send officer at once. Claim 
diamonds was bought on _  install- 
ment,’ was admissible in evidence, 
being in effect to defendant. Taylor 
Vv. Hearn, 63 Tex. Civ. A. 333, ° 337, 
133 SW 301. 

[b]- A memorandum on the blot- 
ter at a police station made in ac- 
cordance with the duties of the office, 
showing the names and charges, etc., 
when parties are arrested, is not ad- 
missible where it does not appear 
that it was written by either of de- 
fendants. Carroll v. Parry, 43 App. 
CD? C)) 363, AnnCasl916m 971. 

78. Rich v. MeclInerny, 103 Ala. 
845, 15 S 663, 49 AmSR 382; Jester v. 
Lipman, 40 Or. 408, 67 P 102. 

[a] For example.—So where evi- 
dence is offered tending to show that 
police officers were acting for de- 
fendants in pursuance of their de- 
sign to extort money from plaintiff 
by accusing her of the commission 
of a crime, what was said and done 
by her and others while she was at 
the police station in furtherance of 
the unlawful purpose is admissible 
as part of the res geste. . Jester. v. 
Pipman, 40 Or. 408, 67 P. 102, 

74. Vest v. S. S. Kresge Co., (Mo. 
A:)° 213) Sw 165. 

75. Burk v. Howley, 179 Pa. 539, 
36 A 327, 67 AmSR 607. 

76, As bearing on probable cause 
see infra § 154. 

77. Fitzgerald v. Lewis, 164 Mass. 
495, 41 NE 687. 

78. Holly v. Carson, 39 Ala. 345. 

79, Howell v. Wysor, 74 W. Va. 
589, 82 SE 503, AnnCasi1916C 519. 

. 80. Holz v. Rediske, 116 Wis. 353, 
92 NW 1105. 

81. Hopner v. McGowan, 116 N. Y. 
405,22 NE 558. : 

82. KE, I. DuPont de Nemours 
Powder Co..v. Hyde, 201 Ala. 207, 


Mise, 127, 20 NYS 852 [aff 144 N. Y. 
632 mem, 39 NE 495 mem]. See Mc- 
Caffrey v. Thomas, 20 Del. 437, 56 A 
382 (plaintiff may not prove the re- 
sult of the trial on the charge for 
which he was arrested). 

84. McCaffrey v. Thomas, 20 Del. 
437, 56 A 382. 

85. Ala.—Sanders v. Davis, 153 
Ala, 875, 44 S 979; Davis v. Sanders, 
133 Ala. 275, 32 S 499. 

Ark.—Neal v. Peevey, 39 Ark. 337. 

Ga.—Philadelphia F. Assoc. - v. 
Fleming, 78 Ga. 733, 3 SE 420. 

Ind.—American Express Co. yv..Pat- 
terson, 73 Ind. 430. 

Ky.—Revill v. Pettit, 3 Mete. 314. 

Mass.—Geary v. Stevenson, 169 
Mass. 238, 47 NE 508. 

Mich.—Pinkerton vy. Verberg, 78 
Mich, 5738, 44 NW 579, 18 AmSR 473, 
7 LRA 507. 
goo ee Ghr ae v. Toher, 14 Minn. 

Mo.—Milton v. Missouri Dairy Co., 
188 Mo. A. 278, 175 SW 105. 

Nebr.—Schreiner v. Hutter, 177 
NW 826; Diers v. Mallon, 46 Nebr. 
121, 64 NW 722, 50 AmSR 598. 

N. Y.—Palmeri v. Manhattan R. 
@o., 133 Naw. e261, S0gNB 10028 
AmSR 632, 16 LRA 136. 

Pa.—Winebiddle vy. Porterfield, 9 
Pa. 137; Russell v. Shuster, 8 Watts 
& S. 308. @ 

Tex.—Ryburn v. Moore, 72 Tex. 
85, 10 SW 3938; Formwalt v. Hylton, 
66 Tex. 288, 1 SW 376; Missouri, etc., 
R. Co. v. Thompson, (Civ. A.) 183 
SW 8, 

W. VWa:—Claiborne v. Chesapeake, 
chee RR, Co: 46 W.- Vag 668, 232 SH 

Eng.—Downing vy. Butcher, 2 M. & 
Rob. 374. : 

Man.—Sinclair v. Ruddell, 16 Man. 
538, 3 WestLR 5382. 

N. B.—Campbell v. Walsh, 40 N. B. 
186, 18 CanCrCas 304, 

[a] Evidence that plaintiff is an 
habitual litigant is immaterial and 
has nothing to do with the issue, it 
will not render a.person any less 
worthy of belief and is no indication 
that such litigations were not meri- 
torious. 
Co.,_ 133 _N. Y.. 261, 30 NE. 1004, °28 
AmSR 632, 16 LRA 136. 

{[b] Cross-examination.—In an ac- 


Palmeri v. Manhattan ‘R.. 


acter of plaintiff, nor as to previous 
charges made against him. Down- 
ing v. Butcher, 2 M. & Rob. 374. 

86. See Witnesses [40 Cyc 2594]. 

87. U. S.—Beckwith v. Bean, 98 
U.S. 266, 25 L. ed. 124. 

Ind.—American Express Co. y. Pat- 
terson, 73 Ind. 430. 

La.—O’Malley v. Whitaker, 118 La. 
906, 48 S 545. 
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Mich.—Durham  v. 
Mich. 318,°162 NW ; 

Mo.—Milton v. Missouri’ Dairy Co., 
188 Mo. A->.278, 175 SW 105. 

Oh.—Drummond v. Henderson, 62 
Oh. St. 136, 56 NE 650. 

Tex.—Texas Midland R. yv. Dean, 
98). Tex.e DLT; 85 (SW dish, Jeska 
LRA 943 [cit Cyc]; Dunn v. Cole, 2 
Mex A elves (CAS. Smee t- 

Wis.—Nelson vy. Snoyenbos, 155 
Wis. 590, 145 NW 179. 

N. B.—McAllister yv. Johnson, 40 
IN Ss nas 

Sask.—Anderson vy. Johnston, 10 
Sask. L. 352, 38 DomLR 563, 29 Can 
CrCas 24, [1917] 83 WestWkly 353. 

But see Neal v. Peevey, 89 Ark. 
337 (where it was held that the 
fact that plaintiff kept a bawdy- 
house and after arrest assaulted one 
of defendants was inadmissible in 
mitigation of damages). 

“The general reputation and even 
specific acts of a plaintiff.who seeks 
damages for personal injury, as set 
forth in this cause, may be proven 
in mitigation of damages; but they 
must be pertinent in order to be ad- 
missible.” O’Malley v. Whitaker, 118 
La: 906, 909, 43 S 545: 

[a] Evidence of good reputation. 
—(1) Where defendant pleads in 
mitigation of damages that he acted 
in good faith in causing the arrest, 
and adduces evidence thereunder 


Feeney, 
9 . 


tending to cast suspicion on plain-' 


tiff’s character, evidence of his gen- 
eral good character and of his repu- 
tation for honesty and integrity is 


admissible to rebut the claim of such | 


good faith and belief of his guilt on 
the part of defendants, although not 
admissible in the first instance. 
American Express Co. v. Patterson, 
73 Ind. 430.° (2) In an action grow- 


|ing out of an arrest on a charge of 
| larceny, 
reputation. for honesty is properly 


evidence as to plaintiff’s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an attempted justification of the detention or of 
arrest without express legal authority is sought to 
be proved by reasonable grounds for suspicion of 
plaintift’s guilt.8° The character of complainant up- 
on whose information a warrant was issued is 
inadmissible in an action against the magistrate 


issuing it.8® 


[§ 153] g. Malice, Motive, or Good Faith. Asa 
general rule the motive of defendant in causing 


admitted, the injury to reputation 
being the principal one; and testi- 
mony of reputation being good is not 
limited to the time of the trial, but 
_may mean that his reputation has 
been good all of his life. Missouri, 
etc., R. Co. v. Thompson, (Tex. Civ. 
A.) 183 SW 8. (3) Plaintiff’s good 
reputation is admissible if he alleges 
an injury thereto, or if defendant 
alleges good faith and adduces evi- 
dence casting suspicion on plaintiff, 
but evidence of plaintiff’s good repu- 
tation in a distant community sev- 
eral years before the arrest is not 
admissible, being too remote. Mil- 
ton v. Missouri Dairy Co., 188 Mo. 
AS 2085 175 SW 105. 

[b] Evidence cf bad reputation.— 
In an action based on a charge of 
streetwalking, where plaintiff claims 
damage to her reputation, evidence 
tending to show it was bad at the 
time of the arrest is admissible. 
Durham y. Feeney, 195 Mich. 318, 
162 NW 79. 

{[c] Prior acts of drunkenness 
admissible.—Plaintiff may be cross- 
examined as to his having been ar- 
rested for drunkenness eight years 
previously, in mitigation of damages. 
McAllister v. Johnson, 40 N. B. 73. 

{d] Character evidence admissi- 
ble on issue of mental suffering.— 
(1) In an action for unlawful arrest 
of a woman on a charge imputing 
want of chastity, it was error to 
refuse to permit defendant to ask 
plaintiff if she had not often before 
been arrested on similar charges, 
since evidence of unchaste reputa- 
tion would tend to mitigate damages 


for mental suffering claimed by 
plaintiff. Texas Midland R. Co. v. 
Dean, 98 Tex. 517, 85 SW 1135, 70 


LRA 943 [rev (Civ. A.) 82 SW 524]. 
(2) In an action by a boy against a 


storekeeper who, after accusing him 
of stealing, unlawfully detained, 
slapped him, ete., it was error to 


refuse to permit defendant, on cross- 
examination of plaintiff, to ask him 
if two months afterward he had not 
been found in another store and 
taken to jail by the sheriff, as bear- 
ing on the degree of shame from the 
charge. Nelson v. Snoyenbos, 155 
Wis. 590, 145 NW 179. _. 

88. See cases infra this note. 

[a] For example, (1) in a defense 
of justification, defendant, as evi- 
‘dence of probable cause for arrest, 
may inquire whether plaintiff was 
hot a man of notoriously bad char- 
acter. Rodriguez v. Tadmire, 2 Esp. 
721. (2) Evidence of plainfiif’s pre- 
vious depraved character tends to 
furnish motive for her being will- 
ing to be detained. Smith v. Sis- 
ters of Good Shepherd, 87 SW. 1083, 
27 KyL 1107. 

es Campbell v. Walsh, 40 N. B, 
186, 18 CanCrCas 304. 2 

90. East v. Brooklyn Heights R. 
Co., 115 App. Div. 683, 101 NYS 
364; Simper v. Carroll, 31 On Cit: 
Cte, 386: 

Motive as an element of cause of 
action see supra § 6. 

91, Southern R. Co. v. Peek, 6 Ga. 
A. 43, 64 SE 308; Fisher v. Deans, 
107 Mass. 118; Klein v. Pollard, 149 
Mich. 200, 112 NW 717, 119 AmSR 
670, 10 LRANS 1008; Thurston v. 
' Wright, 77 Mich. 96, 438 NW 860; 
Mihalyik v. Klein, 22 Pa. Super. 193. 

[a] For example, (1) in an action 


[25 Cc. J.—18] 
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the illegal imprisonment is immaterial,®® except in 
a case where the motive becomes material as an 
element of the illegality of the detention,®! or as 
bearing upon the amount of damages.°? 
as to malice is ordinarily inadmissible,®? malice not 
being an element of the cause of action.®4 But evi- 


Hvidence 


dence of good faith importing a lack of malice is 


against a justice of the peace, evi- 
dence tending to show that a warrant 
was issued for the purpose of ex- 
torting money from plaintiff is ad- 
missible. Fisher v. Deans, 107 Mass. 
118. (2) Testimony of plaintiff hav- 
ing had difficulty with defendant is 
proper as it bears on the question of 
malice. Thurston v. Wright, 77 Mich. 
96, 48 NW 860. (3) The justice of 
the peace before whom plaintiff ap- 
peared and.made complaint leading 
to arrest of plaintiff should be al- 
lowed to testify on cross-examina- 
tion what conduct on defendant’s 
part indicated malice in the prose- 
cution of the case. Thurston v. 
Wright, 77 Mich. 96, 43 NW 860. 

[b] Evidence that detectives and 
newspaper advertisements were em- 
ployed by her relatives to locate a 
girl was held admissible as tending 
to show motive in an action against 
a girls’ refuge home which detained 
a mentally unsound girl who had 
entered the institution voluntarily. 
Gallon v. House of Good Shepherd, 
158 Mich. 361, 122 NW 631, 138 AmSR 
387, 24 LRANS 286. 

[c] As indicating animus and pur- 
pose behind an arrest, evidence is 
admissible of a colloquy in which 
defendant, remonstrating with the 
magistrate, told him he had no right 
to discharge the prisoner, and if he 
would hold him for court, he (de- 
fendant) would get his money. Mi- 
halyik v. Klein, 22 Pa. Super. 198. 

92. Ala.—Gambill v. Cargo, 151 
Ala. 421, 43 S 866. 

AT Remberaes v. Canfield, 6 Blackf. 
406. 

Mich.—Klein v. Pollard, 149 Mich. 
200, 112 NW 717, 119 AmSR 670, 10 
LRANS 1008; Hendricks v. Haskins, 
114 Mich. 291, 72 NW 152. 


Minn.— Judson vy. Reardon, 16 
Minn. 431. 

N. J.—Brown v. Thompson, 75 
N.. J. L.. 832, 70° A 172. 


N. Y.—Voltz v. Blackmar, 64 N. Y. 


440; Hast v. Brooklyn Heights R. 
Con tibet Api. Divia 6683," 101 Nis 
364 


N. C.—Mead v. Young, 19 N. C. 
521. 

Okl.—Holmes vy. Le Fors, 36 OKI. 
LZ V2! TAS: 

Or.—Spain v. Oregon-Washington 
R.; ete. Cos''78 (Or. 355; 153 -P “470, 
AnnCas1917E 1104. 

Vt.—Mazzolini v. Gifford, 90 Vt. 
352, 98 A 904. 

W. Va.—George v. Norfolk, 
R. Co., 78 W. Va. 345, 88 SE 1036. 

Eng.—Edgell v. Francis, 1 M. & G. 
222, 39 ECL “729, 133 Reprint °314. 

[a] Held admissible to show mo- 
tive —(1) Evidence as to ‘whether 
or not defendant was getting a com- 
mission or fee for collecting license 
tax. Gambill v. Cargo, 151 Ala. 421, 
48 S 866. (2) In an action for un- 
lawful arrest, where the defense is 
that defendant had possession of 
liquor with intent to violate the pro- 
hibitory law, and the question of 
the officer’s good faith is involved 
on the measure of damages, evidence 
of the surrounding circumstances is 
competent. Holmes v. Le Fors, 386 
Okl. 729, 129 P 718. (8) That plain- 
tiff paid defendant money on account 
of the transaction for which the ar- 
rest was made is admissible to prove 
motive. Mead v. Young, 19 N. 


521. (4) In an action against a po- 


etc., 


admissible for the purpose of obviating or mitigat- 
ing exemplary damages.°® 


So to establish the ab- 


lice officer based on his arrest 
without a warrant of _ plaintiff, 
a female, while walking the streets 


after leaving a disreputable saloon 
late at night, instructions given by 
the superior officers with respect to 
the manner of dealing with persons 
found under similar ' circumstances 
are competent to show good faith in 
mitigation of damages. Klein v. Pol- 
lard, 149 Mich. 200, 112 NW 717, 119 
AmSR 670, 10 LRANS 1008. (5) In 
an action against a railroad by one 
claiming to have been arrested by 
the conductor for drunkenness when . 
in fact perfectly sober, testimony 
that plaintiff's companions, who 
drank with him from the same bot- 
tle, were not disturbed, was admis- 
sible as bearing on the good faith 
of the conductor in arresting. Spain 
v. Oregon-Washington R., etc., Co., 78 
Or. 355, 153 P 470, AnnCas1917E 1104. 
(6) Where an officer has made an 
arrest without warrant for a mis- 
demeanor for which such an arrest 
is authorized under the statute, he 
may show on the question of exem- 
plary damages that his intent was 
to prevent further similar violation 
of the law. Mazzolini v. Gifford, 90 
Vt. 352, 98 A 904. 

Motive as essential to award of 
exemplary damages see infra § 179. 

93. Bailey v. Wiggins, 6 Del. 299. 

[a] Thus evidence is not admis- 
Sible against a magistrate if he had 


jurisdiction. Bailey v. Wiggins, 6 
Del. 299 ‘ 
94. See supra §§ 3, .6. 


95. Ill—Johnson v. Von Kettler, 
66 Ill. 68; Harris v. Schlink, 200 Ill. 
Ax 1202, °205° Ecit: Cyc]: 

Ind.—American Express Co. v. Pat- 
terson, 74 Ind. 430. 

La.—Sperier v. Ott, 6 La. A. (Or- 
leans) 327. 

Md.—Blake v. Burke, 42 Md. 45. 

Mich.—Klein v. Pollard, 149 Mich. 
200, 112 NW 717, 119 AmSR 670, 
10 LRANS 1008; Josselyn v. McAllis- 
ter, 22 Mich. 300. \ 

Mo.—Dougherty v. Snyder, 97 Mo. 
A. 495, 71 SW 463. 

N. Y.—Voltz v. Blackmar, 64 N. Y. 
440; Jones v. Pickard, 101 Misc. 117, 
166 NYS 721. 

S. D.—Cullen v. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, Ann 
Cas1916B 115. 

N. S.—Sam Chak v. Campbell, 45 
N.S.11,09) Basti R194; 

[a] For example, (1) defendant 
is entitled to show the acts and con- 
duct of plaintiff leading to his arrest 
as establishing defendant’s good 
faith to be considered in mitigation 
of exemplary damages. Johnson v. 
Von Kettler, 66 Ill. 68; Sam Chak 
v Campbell, 45 N. S. 1, 9 EastLR 194. 
(2) As bearing on defendant’s good 
faith in filing an information of in- 
sanity plaintiff may be questioned as 
to a threat made by him shortly be- 
fore the filing of the information to 
take defendant’s life. Dougherty v. 
Snyder, 97 Mo. A. 495, 71 SW 463. 
(3) Defendant may show he was act- 
ing in discharge of official duties un- 
der direction of state’s attorney’ in 
transferring prisoner confined by city 
commitment to county authorities. 
Blake v. Burke, 42 Md. 45. 

{b] Making a milder charge than 
the facts justified is evidence of an 
absence of malice. Sperier v. Ott, 
6 La. A. (Orleans) 327. ' 
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sence of malice facts supporting defendant’s be- 
lief in the charge may be admitted °° or it may 
be shown that he acted upon legal advice;°’ but 
defendant cannot testify to the conclusion that he 
The facts and circumstances 
accompanying the arrest are admissible for the 
purpose of showing malice where malice is properly 
In order that evidence may be admissi- 
-ble as bearing upon malice, its connection with the 
transaction involved must appear.t 
the question of malice or ill will it is inadmissible 
to show previous statements of defendant, a village 
trustee amounting simply to a direction by him to 
a police officer to enforce a village ordinance.? Evi- 
dence is admissible as bearing upon the question 
whether advice of counsel was rendered after fuli 


acted without malice.’* 


in issue.° 


disclosure of the facts.® 


The motive of plaintiff in committing the wrong- 
ful act for which he was unlawfully arrested is 


- immaterial.* 


96. Woodward v. Ragland, 5 App. 
(D. C.) 220; Rogers v. Toliver, 139 
Ga. 281, 77 SE 28, 45 LRANS 64, 
AnnCasi914A 1017. 

{a] Tilustrations.—(1) Defendant 
has been allowed to rebut malice 
by showing that his detective had 
never before been accused wrongly of 
theft. Woodward v. Ragland, 5 App. 
(D. C.) 220. (2) Plaintiff should 
have been permitted to prove that he 
was not acting maliciously and with- 
out probable cause, as he had in- 
formation that defendant has seduced 
his daughter. Rogers v. Toliver, 139 
Ga. 281, 77 SE 28, 45 LRANS 64, Ann 
Casi914A 1017. Z 

97. Block vy. Meyers, 33 La. Ann. 
776; Josselyn v. McAllister, 22 Mich. 
300; Taylor v. Hearn, 63 Tex. Civ. 
A. 333, 133 SW 301. 

98. Bell v. Day, 9 Kan. A. 111, 57 
P 1054; Dunn v. Cole, 2 Tex. A. Civ. 
Cas. § 821. 

{a] MTllustrations.—(1) Defendant 
cannot testify whether he acted in 
good faith in all of his actions. Bell 
Vembay,) 9 tans A. 1215) 2b 7--Po 1054. 
(2) Defendant cannot testify as to 
whether or not he was actuated by 
malicious motives. Dunn vy. Cole, 2 
Tex. A. Civ. Cas. § 821. 

99. Ala.—Rhodes v. McWilson, 
192 Ala. 675, 69 S 69; Oates v. Mc- 
Glaun, 145 Ala. 656, 39 S 607. 

Ga.—Piedmont Hotel Co. v. Hen- 
derson, 9 Ga. A. 672, 72 SE 51. 

Md.—Blake v. Burke, 42 Md. 45. 

Mass.—Paget v. Cook, 1 Allen 522. 

Mich.—Brushaber v. Stegemann, 22 
Mich. 266. 

Or.—Spain Vv. Oregon-Washing- 
ton Ri; ete.; (‘Co.,: 78 Or. 355, 1153) P 
470, AnnCasi1917E 1104. 

Tenn.—Girdner v. Taylor, 6 Heisk. 
244, 

[a] For example (1) evidence 
that plaintiff when arrested was 
placed in the guard house of the 
town, that it was cold and damp, 
that he was sick, was not fed regu- 
larly, and not supplied with bedding 
is admissible. Oates v. McGlaun, 145 
Ala. 656, 39 S 607. (2) The testi- 
mony of plaintiff regarding her sec- 
ond arrest under the same warrant 
at defendant’s instance is admissible 
on question of the good faith on the 
part of defendant below in having 
the arrest made in the first instance. 
Thorpe v. Wray, 68 Ga. 359. (3) As 
bearing upon the good faith of a 
train conductor in causing the arrest 
of a passenger as intoxicated, evi- 
dence that plaintiff's companions who 
drank with him from the same bot- 
tle were not disturbed is admissible. 
Spain v. Oregon-Washington R., etc., 
Co., 78 Or. 355, 153 P 470, AnnCas 
1917E 1104. 

[b]° A void warrant of arrest and 


FALSE IMPRISONMENT 


[§ 154] oh. 


As bearing on 


eause.!1 


Probable Cause. 
probable cause is not as a rule material in an action 
for false imprisonment,® although it may be admis- 
sible as bearing upon the right to exemplary dam- 
ages,® or as bearing upon the question of whether 
or not a detention or arrest was justified.’ 
the action is based upon the alleged fraudulent pro- 
curing of the commitment of a person as insane, evi- 
dence as to the statements made by defendant to the 
examining physicians is admissible.® 
of plaintiff may be admissible to show probable 
cause for his arrest ;° and his acquittal may be shown 
to establish the absence of probable cause.?° 
plaintiff cannot show what the judge charged the’ 
jury on a criminal trial to show want of probable 
Where an arrest is made without war- 


~~ 


85 153-155 


Evidence as to 


Where 


A conviction 


But 


rant, evidence that plaintiff had been guilty of 


[§ 155] i 
proceedings under it are admissible 
as tending to prove malice. Woodall 
v. McMillan, 38 Ala. 622. 

1. Rhodes v. McWilson, 192 Ala. 
675, 69 S 69; Montgomery v. Sut- 
ton, 58 Iowa 697, 12 NW 719; Thur- 
ston v. Wright, 77 Mich. 96, 43 NW 


860; Josselyn v. McAllistér, 22 Mich.’ 


3800; Grinnell v. Weston, 95 App. Div. 
454, 88 NYS 781, 15 NYAnnCas 193. 

[a] Defendant cannot disprove 
his malice by showing conduct of 
plaintiff of which he had no knowl- 
edge or information when he made 
the affidavit on which the arrest was 
based; or facts having no bearing on 
the facts stated in affidavit; nor mat- 
ters ex post facto. Josselyn v. Mc- 
Allister, 25 Mich. 45. 

[b] Harsh conduct of an officer 
after arrest does not tend to show 
malice in the party who caused the 
arrest, where the latter was in no 
way privy to such conduct. Grinnell 
v. Weston, 95 App. Div. 454, 88 NYS 


781. 
Fuller v. Redding, 13 App. Div. 

61, 48 NYS 96. 
3. Bennett v. Eddy, 120 Mich. 300, 
NW 481. 
4. 
61, 43 NYS 96; Fuller v. Redding, 16 
Misc. 634, 39 NYS 109 [aff 13 App. 
Div. 61, 43 NYS 96]. 

5. Brown v. Chadsey, 39 Barb. 
(N. Y.) 253; Hostettler v. Carter, 
(Okl.) 175 P 244; George v. Norfolk, 


79 


ee R. Co., 78: W. Va. 345, 88 SH 
ee Mich. — Livingston vy. Bur- 


roughs, 33 Mich. 511. 
Hr gre v. Putting, (A.) 196 SW 

N. Y.—Parke y. Fellman, 145 App. 
Div. 836, 130 NYS 3861; Brown v. 
Chadsey, 39 Barb. 253. 

Tex.—Boynton v. Tidwell, 19 Tex. 
118; Newburn v. Durham, 10 Tex. 
Civ. A. 655, 32 SW 112; 

W. Va.—George v. Norfolk, etc., R. 
Co., 78 W. Va. 345, 88 SE 1036. 

[a] Tlustrations.—(1) As tending 
to show want of probable cause for 
arrest, as a factor bearing on puni- 
tive damages for false imprisonment, 
evidence that on the testimony pro- 
duced against plaintiff in police court 
he was promptly discharged is ad- 
missible. Leve v. Putting, (Mo. A.) 
196 SW 1060. (2) Letter of prose- 
cuting attorney admissible as it 
tended to show defendant’s motive 
and probable cause and that the 
usual course was taken in the prose- 
cution of the case. Thurston v. 
Wright, 77 Mich. 96, 48 NW 860. (3) 
Where a Texas sheriff arrested plain- 
tiff in Louisiana, evidence that he 
acted under a Texas warrant was 
admissible in a false imprisonment 
suit against alleged participants, not 


Fuller v. Redding, 13 App. Div.> 


other offenses similar to that charged may be ad- 
mitted for the purpose of showing probable cause.’” 
Damages. 


Plaintiff is entitled to in- 


to show justification but to establish 
probable cause and thus mitigate 
damages. Boynton v. Tidwell, 19 
Tex. 118. 

[b] A conviction upon a plea of 
guilty in a court without jurisdic- 
tion may be admitted. George v. 
Norfolk, ete., R. Co., 78 W. Va. 345, 
88 SE 1036. 

7. Scott v. Com., 93 SW 668, 29 
KyL 571; Mason y. Lothrop, 7 Gray 
(Mass.) 354; Bennett v. Eddy, 120 
Mich, 300, 79 NW 481; Brown v. 
Chadsey, 39 Barb. (N. Y.) 253; Fitz- 
patrick v. New York, etc., R. Co., 
2..Silv. Sup. 192, 56 NYS 685 [aff 
125: ).N..> Y.. 682. mem, — 26) “NE Via0) 
mem]. 

{aj For example, defendant may 
introduce a warrant obtained the day 
after an arrest was made without a 
warrant. Mason vy. Lothrop, 7 Gray 
(Mass.) 354. 

[b] As disproving probable cause 
(1) evidence that plaintiff’s brother 
who was also arrested was very ill 
at the time is admissible to show 
want of reasonable ground for be- 


lieving plaintiff and his brother 
guilty of the crime charged. Fitz- 
patrick v. New York, ete, R. Co., 


2 Silv. Sup. 192, 5 NYS 685 [aff 125 
N. Y. 682 mem, 26 NE 750 mem]. 
(2) Where plaintiff was arrested on 
a charge of having embezzled the 
funds of a newspaper corporation, 
he is not limited in his evidence upon 
the issue of probable cause to the 
period during which the misappropri- 
ations were alleged to have occurred, 
but may show the history of his 
connection with the company. Ben- 
nett v. Eddy, 120 Mich. 300, 79 NW 
481. (3) A threat by defendant that 
policeman should arrest © plaintiff 
upon the least cause is admissible 
for the purpose of showing lack of 
probable cause for an arrest without 


warrant. Scott v. Com., 93 S 

29 KyL 571. Mee 
acon v. Bacon, 76 Miss. 458, 

24 S 968; Klauder v. Gabriels, 162 


App. Div. 715, 147 NYS 862. 

{a] In an action against physi- 
cians for falsely certifying to plain- 
tiff’s insanity, it was competent, as 
showing their good faith, to prove 
conversations between the physicians 


and others, in which the supposed: 
condition of lunacy was disclosed to. 


tees yen to their making 

eir certificate. Bacon v. B. 

Miss. 458, 24 S 968. ple tau 
9. 

41 Pa. Super. 591, 


10. Butler vy. Stockdale, 19 Pa, 
Super. 98. i 
11. Grohmann y. Kirschman, 168 


Pa. 189, °32 A (32. 


12. Smith v. Hern, 
170 P 990. Rn 102 ae gees: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Perry v. Pennsylvania R. Co., 
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troduce evidence of the extent-and amount of dam- 
ages sustained by him! if within the seope of his 
pleadings,'* and subject to other restrictions gen- 


erally applicable to the proof of 


matters not admissible in justification may be com- 
petent in mitigation of damages.1® Proof of dam- 
ages resulting from the wrongful act is admissi- 
ble, although such damage manifests itself after 
Under a statute providing 
that plaintiff shall be limited to nominal damages 
in an action against a justice if it is proved that 


the filing of the suit. 


13. Admissibility of evidence as 
to damages generally see Damages 
§§ 322-341. 

14. See supra § 132. 


Pleading damages generally see 
Damages §§ 300-321. 

15. See cases infra this note. 

[a] Expenses.— The proceedings 


in habeas corpus by which plaintiff 
obtained his discharge are admissi- 
ble in support of his allegation of 
expenses required to secure his re- 
lease. Neves v. Costa, 5 Cal. A. 111, 
89 P 860. : 

[b] Knowledge subsequently ac- 
quired.—(i) Facts, although not 
known to defendant until after the 
commencement of the action, are ad- 
missible in mitigation of damages. 
Beckwith v. Bean, 98 U. S. 266, 25 
L. ed. 124. (2) In mitigation of 
damages it may be shown where 
plaintiff was arrested without war- 
rant that a concealed weapon was on 
his person, although the fact did not 
become known until after the arrest. 
O’Malley v. Whitaker, 118 La. 906, 
43 S 545. 

[ce] Mental and physical suffer- 
ing.—(1) Held admissible. Bailey v. 
Warner, 118 Fed. 395, 55 CCA 329; 
Ross v. Kohler, 163 Ky. 583, 174 SW 
36, LRA1915D 621; Illinois Cent. R. 
Co. v. Wilson, 103 SW 364, 31 KyL 
789; Bates v. Kitchel, 166 Mich. 695, 
132 NW 459; Mumford v. Starmont, 
°139 Mich. 188, 102 NW 662, 69 LRA 


350; Simper v. Carroll, 31 Oh. Cir. 
Ct. 386. (2) Held inadmissible. Illi- 
nois Cent. R. Co. v. Wilson, 103 SW 


364, 31 KyL 789 (particular halluci- 
nations suffered). 

[d] Newspaper publications.—(1) 
Held admissible. Filer v. Smith, 96 
Mich. 347, 55 NW 999, 35 AmSR 603. 
(2) Held inadmissible. Butler v. 
Stockdale, 19 Pa. Super. 98 

[fe] Number and circumstances 
of family—(1) Held admissible. 
Bailey v. Warner, 118 Fed. 395, 55 
CCA 329; Ross v. Kohler, 163 Ky. 
5838, 174 SW 36, LRA1915D_ 621; 
Dodge v. Alger, 53 N. Y. Super. 107. 
(2) Held inadmissible. Schreiner v. 
Hutter, (Nebr.) 177°. NW 826; Holz 
v. Rediske, 116 Wis. 353, 92 NW 1105; 
Bergeron v. Peyton, 106 Wis. 377, 82 
NW 291, 80 AmSR 33. 

[f] Specific acts of plaintiff may 
be shown in mitigation of damages 
where pertinent. O’Malley v. Whita- 
ker, 118 La. 906, 438 S 545. 

[g] Held inadmissible. — That 
plaintiff was unable to get postage 
from his jailer during his detention 
and was thus precluded from mail- 
ing letters to his family. Sloss- 
Sheffield Steel, etc., Co. v. Devaney, 
189 Ala. 564, 66 S 523. 

16. Gray v. Strickland, 163 Ala. 
344, 50 S 152; Stearns v. Oppenheim, 
146 App. Div. 651, 131 NYS 533; 
Sawyer v. Jarvis, 35 N. C. 179; 
George v. Norfolk, etc., R. Co., 78 W. 
Va. 345, 88 SE 1036. 

Character of plaintiff see supra 

152. 

Good faith see supra § 153. 

Probable cause see supra § 154. 

17. Hutchinson v. Sunshine 
Co., (Mo. A.) 218 SW_ 951. 


Oil 


18. Labelle v. McMillan, 34 N. B. 
488. 
19. Weight and sufficiency of evi- 


dence generally see Evidence §§ 1730— 


FALSE IMPRISONMENT 


damages ;!° and 
[§ 156] 3. 


1806. : 
ac Mitchell v. Wall, 111 Mass. 

[a] Evidence held sufficient.—(1) 
Generally. Birmingham Ledger Co. 
v. Buchanan, 10 Ala. A. 527, 65 S 
667; Meek v. Smith, 59 Colo. 461, 
149 P 627; Cox y. Rhodes Ave. Hos- 
pital ss. Ts, Aji826.s Harnesses v. 
Steele, 159 Ind. 286, 64 NE _ 875; 
Rauma v..Lamont, 82 Minn. 477, 85 
NW 236; Duffy v. Scheerger, 91 Nebr. 
511, 1386 NW 1724; Riley v. Stone, 
174 N. C. 588, 94 SE 434; Rucker v. 
Barker, 108 Tex. 280, 192 SW 528 
[aff (Civ. A.) 151 SW 871]; Glynn 
v. Houston, 2 M. & G. 337, 40 ECL 
630, 183 Reprint 775. (2) To estab- 
lish duress or restraint. United 
Cigar Stores Co. v. Young, 36 App. 
(D. C.) 390; Gore v. Field, 184 Ill, A. 
486; Field v. Kane, 99 Ill. A. 1; Moore 
v. Thompson, 92 Mich. 498, 52 NW 
1000; Singleton v. Kansas City Base 
Balls ete. CON CLT oO cA. © Oo wed ot 
SW 964; Johnson v. Norfolk, etce., R. 
Co., 82 W. Va. 692, 97 SE 189, 6 ALR 
1469. (38) To show an arrest without 
warrant. Hobbs v. Illinois Cent. R. 
Co., 182 Iowa 316, 165 NW 912. (4) 
To show arrest on warrant. Sutton 
v. Hance, 201 Ill. A. 275. (5) To show 
probable cause. Hasemann v. Solido, 
8 La. A. (Orleans) 84; Wakely v. Hart, 
6 Binn. (Pa.) 316. (6) To show malice. 
Beardsley v. Soper, 184 App. Div. 399, 
171 NYS 1048. (7) To show defend- 
ant’s connection with imprisonment. 
Gibson v. Ducker, 170 Mo. A, 135, 155 
SW 462. (8) To show that acts were 
within scope of agent’s authority. 
Harris v. Terminal R. Assoc., (Mo. 
A.) 218 SW 686; Lovick v. Atlantic 
Coast Line R. Co., 129 N. C. 427, 40 
SE 191. (9) To show knowledge of 
attorney’s act. Tiede v. Fuhr, 264 
Mo. 622, 175 SW 910. (10) To show 
that agent was acting as special po- 
liceman. La Chance v. Berlin St. R. 
Co., (N. H.) 109 A 720. (11) To show 
good faith in revoking: peddler’s li- 
cense. Shorr Azusa, 38 Cal, A. 
709, 177 PB 613, 

[b] Evidence held insufficient.— 
(1) Generally. Raphaer vy. Leader, 
203 Fed. 184; Gore v. Field, 184 Ill. 
A. 486; Coleman v. Tierney, 181 Iowa 
667, 165 NW 41; Bisgaard vy. Duvall, 
169 Iowa 711, 151 NW 1051; O’Mal- 
ley v. Whitaker, 118 La. 906, 43 S 
545; Scheurrmann v. Vaccaro, 118 La. 
67, 42-S 648; Tobin v. Bell, 73 App. 
Div. 41, 76 NYS 425. (2) To estab- 
lish duress or restraint. Fenn v. 
Kroger Grocery, etc., Co., (Mo.) 209 
SW 885; Cramer v. Harmon, 126 Mo. 
A. 54, 103 SW 1086. (3) To establish 
fraud or bad faith in instituting in- 
quest of insanity. Bacon v. Bacon, 
76 Miss, 458, 24 S 968; Klauder v. 
Gabriels, 162 App. Div. 715, 147 NYS 
862. (4) To show malice. McGrew 
v. Holmes, 145 Iowa 540, 124 NW 
195. (5) To show want of probable 
cause. Conkling v. Whitmore, 132, Ill. 
A. 574., (6) To establish justification. 
Newhall v. Egan, 28, R. I. 584;;68 A 


471. °(7) To show that agent was 
acting within the scope of | his 
authority. ' Vara v. R. M.. Quigley 
Constr. Coy .114 La. 261, (38) S$ 
162. : 

[ec] Evidence held for jury.—(1) 
Generally. Miles v. Wright, (Ariz.) 


194 P 88; Curry v. Traver-Bird Co., 


[25C.d,) 547 


he was guilty of the offense of which he was con- 
victed, plaintiff is not restricted to that proof of 
his innocence which was offered in the trial before 
the justice which resulted in his conviction.1§ 

Sufficiency. As in other civil ac- 
tions 1° plaintiff must establish his cause of action 
by a preponderance of the evidence.?° 
stantial as well as direct evidence may be sufficient 
to establish particular facts.21 
plaintiff is not conclusive of the fact that he was 
illegally arrested.*? A conviction is conclusive as 


Cireum- 


An acquittal of 


167 Mich. 17, 132 NW 4638; Duggan v. 
Baltimore, ete., R. Co., 159 Pa. 248, 
28 A 182, 186, 39 AmSR 672; Kress 
v. Lawrence, (Tex. Civ. A.) 162 SW 
448. (2) Fact of detention. Miles 
v. Brown, 143 Ky. 537, 136 SW 1001; 
Singleton v. Kansas City Base Ball, 
ete., Co., 172 Mo; A. 299) 157 Sw. 
964. (3) Authority of employee. Cox 
v. Rhodes Ave. Hospital, 198 Ill, A. 
82; Coolahan vy. Field, 159 Ill. A. 
466; Steppuhn v. Chicago Great 
Western R. Co., 199 Mo. A. 571, 204 
SW 579; Sugarman v. Dennett’s Sur- 
passing Coffee Co., 148 App. Div. 330, 
132 NYS 1984. (4) Authority of su- 
perintendent. Goff v. Great Northern 
R. Co., 3 BE. & E. 672, 107 ECL 672, 
121 Reprint 594. (5) Authority of 
collector. Curry v. Traver-Bird Co., 
167 Mich. 17, 182 NW 468. (6) |) To 
show that defendant’s manager di- 
rected arrest. Rosendale vy. Market 
Square Dry Goods Co., (Mo. A.) 213 
SW 169. (7) Whether or not defend- 
ant’s condyctor procured plaintiff’s 
unlawful detention. New York, etc., 
R. Co. v. Waldron, 116 Md. 441, 82 
A 709, 39 LRANS 502. (8) Whether 
plaintiff was arrested, and whether 
defendant instigated the arrest. Gun- 
derson v. Struebing, 125 Wis: 173, 
104 NW 149. (9) Liability of owner 
of store for arrest by employees. 
Verchotka v. Rothschild, 100 Ill. A. 
268; Vest v. S. S. Kresge Co., (Mo. 
A.) 213 SW 165. (10) Defendant’s 
belief in plaintiff’s guilt. Comstock 
v. Maryland Casualty Co., (Iowa) 
179 NW 962; Burbanks v. Lepovsky, 
134 Mich. 384, 96 NW 456. (11) Ab- 
sence of probable cause. Lancaster 
v. Langston, 36 SW 524, 18 KyL 299; 
Krulevitz v. Eastern R. Co., 140 Mass. 
573, 5 NE 500. (12) Malice or cor- 
ruptness in act of justice without ju- 
risdiction. Chambers v. Oehler, 107 
Iowa 155, 77 NW 858. (13) Insanity 
of plaintiff. Maxwell v. Maxwell, 
(Iowa) 177 NW 541. 

[d] Recitals in a mittimus of a 
prior judgment are sufficient evidence 
of entry of the judgment, although 
the mittimus in fact is dated the 
day after. Van Vleck vy. Thomas, 9 
Ind. A. 83,.35 NE 913. 

21. Birmingham Ledger Co. v. Bu- 
chanan, 10 Ala. A. 527, 65 S 667 
(agency and the scope of it); Klemm 
v. Adair, (lowa) 179 NW 51; Milton 
v. Missouri Dairy Co., 188 Mo. A. 
278, 175 SW 105; Cobb v. Simon, 119 


Ms 597, 97 NW 276, 100 AmSR 
[al Not conclusive inference.—In 


an action against the proprietor of a 
store for false imprisonment, plain- 
tiffs daughter testified that the floor- 
walker stopped them and asked for 
“the lace,” and then stepped behind 
her mother and apparently took a 
bolt of lace of about twelve yards 
from under her mother’s arm, saying, 
“Here it is,’ and that she had not 
seen anything. of the lace before. 
Plaintiff herself did not testify at 
all as to the matter, and the floor- 
walker was dead at the,time of trial. 
It was held that an inference that the 
floorwalker produced the hace by a 
trick was not conclusive. Cobb v. 
Simon, 119 Wis. 597, 97 NW 276, 
100 AmSR 909. 

22. Loughman v. Long Island R. 
Co., 81 NYS 1097. 
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to the existence of reasonable grounds for an ar- 
rest,?> and a holding by-a magistrate after an ex- 
amination of the facts is prima facie evidence of 
probable cause.2* A discharge on habeas corpus 
upon the ground of the illegality of the arrest is 
conélusive,2> but a discharge because of the unrea- 
sonable length of time for which plaintiff was de- 
tained is not conclusive as to the legality of his orig- 
inal arrest,? nor is his discharge, because of the 
excessive term of imprisonment imposed, an adju- 
dication that the arrest ordered by the warrant 
of commitment was illegal.27 The effect of an 
indictment as prima facie evidence of probable 
cause for an arrest may be overcome by evidence 
showing that it was obtained by false or fraudulent 
testimony or through improper means,?* or by eyi- 
dence that defendant did not believe plaintiff to be 
guilty.2® The recitals in a warrant are not prima 
facie evidence of the facts recited, where the person 
issuing the warrant admits that the recitals are not 
true.%° 
Malice. 
proof of lack of probable cause.*! 
one of fact which may be rebutted.” 


23. Waddle v. Wilson, 164 Ky. 228, 
175 SW 382; Griffin v. Russell, 161 
Ky. 471, 170 SW 1192; Louisville R. 
Comave Huttin 4) ky. bit; 133 Sw | facts,” 
200, 33 LRANS. 867; Perry v. Penn- 35. 
sylvania R. Co., 41 Pa. Super. 591. 

24. Schultz v. Greenwood Ceme- 
tery, 190) IN. Y. 276, 83 NE 41. 

25. Turgeon v. Bean, 109 Me. 189, 
83 A 557, AnnCas1913E 567. 

26. Friesenhan v. Maines, 137 Mich. 
10, 100 NW 172. 

27. Arscott v. Lilley 14 Ont. A. 
283 193 SR. CAC e Se 


An inference of malice may arise from 
The inference is 
Want of 


Tuvin, 
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28. Steppuhn v. Chicago Great} lIowa.—Chambers 
Western R. Co. 199 Mo. A. 571,| Iowa 155, 77 NW 853. 
204 SW 579. Mich.—Curry 

29. Steppuhn v. Chicago Great|]167 Mich. 17, 132 NW 463 


Western R. Co., 199 Mo. A. 571, 204 
SW 579. 

30. Washburn v. Robertson, (Sask.) 
8 DomLR 183, 3 WestWkly 209. 

81. Rosen v. Stein, 54 Hun 179, 
7 NYS 368; Kelly v. Durham Tract. 


Mont.—Slifer 
Ten i hesSpaye De D vAL Balgss 


A 263. 


PALSE IMPRISONMENT 


being no proof of want of reasonable 
and probable cause, it was not open 
to the jury to infer malice from the [b] 
Crawford v. Beattie, supra. 
Province of court and jury 
generally see Trial [38 Cye 1511]. 
36. U. S.—Pullman Co. v. Hunt, 
166 Fed. 833, 92 CCA 617. 
Ala.—Tutwiler Coal, 
158 Ala. 657,°48 S 79. 
Ida.—Ludwig v. Ellis, 22 Ida. 475, 


Tll.—Cox v. Rhodes Ave. Hospital, 


v. Traver-Bird Co., 
Mo.—Hutchinson ; 

Coz, (AL) 21S: SSW 951: 

v. Yorath, 52 Mont. 


H.—Nason vy. Fowler, 70 N. H.|10, 53 


probable cause is evidence of malice but is not 
malice itself, hence it is for the jury to determine, 
upon the evidence, the existence of malice.** But 
where there is no evidence of malice nor proof of 
want of probable cause, malice may not be inferred 
from other facts.*4 j 

[§ 157] H. Trial—i. Questions of Law and Fact 
—a. In General. As in other civil actions,** where 
the trial of an action for a false imprisonment is 
to the jury, it is for the jury to determine con- 
troverted questions of fact,’° while questions of 
law are for the court,?7 and a verdict will not be 
directed for defendant or the case taken from the 
jury,? where the evidence as to a controverted 
faet, which if determined in plaintiff’s favor would 
entitle him ~to recover, is conflicting.2®\ Where 
the uncontroverted facts establish that the arrest 
was illegal and occasioned by defendant, the jury 
are properly directed to find for plaintiff and to 
assess his damages.*? For example, in the case 
of conflicting evidence it is for the jury to 
determine questions of fact as to the existence 
of a detention,#1 the involuntary nature there- 


Cent., ete., R. Co. 34 App. Div. 10, 
53 NYS 10438. 

Werdict properly directed.— 
Burgin v.. Sullivan, 151 Ala. 416, 44 
S 202; Arcade Co. v. Boxwell, 41 App. 
(D. C.) 2138; Hermanson v. Shaffer, 
184 Till. A. 273; Klemm v.. Adair, 
(lowa) 179 NW 51; Kirby v. Harker, 
148 Iowa 478, 121 NW 1071; Steinber- 


SUC COnmeVs 
9 gen v. Miller, 96 SW 1101, 29 KyL 


1132; Chelf v. Austin, 4 Ky. «Op. 
171; Joske v. Irvine, 91 Tex. 574, 
44 SW 1059. : 


[c} Issues properly withdrawn.— 
Brown v. Hadwin, 182 Mich. 491, 148 
NW 693, LRA1915B 505 (whether of- 
ficer had warrant); Warren v. Den- 
nett, 17 Misc. 86, 39 NYS 830 (mali- 
cious prosecution). 

40. Alabama, etec., R. Co. v. Kuhn, 
78 Miss. 114, 28 S 797; Penny v. New 
York. Cent., etc., R. Co., 34 App. Div. 
NYS 1043; George v. Nor- 
folk, ete, Ri.Co., 80MWAS Vamos 


v. Oehler, 107 


v. Sunshine Oil 


Gonle2 N. ©..368, 43 SE 923; 133 N. 
C. 418, 45 SE 826; Johnson v. Cham- 
bers, 32 N. C. 287; McCarthy v. De 
Armit, 99 Pa. 63. 

32. Mitchell v. Wall, 111 Mass. 
442; Johnson v. Norfolk, etce., R. Co., 
Ramee eV a O08,» O99). (97 SH 189,06 
ALR 1469. 

“Where the intention with which 
an act was done depends upon in- 
ferences arising from conduct, it is 
manifestly a question of fact, fall- 
ing within the province of the jury 
for determination, and the intention 
of the parties, as an element or factor 
in an issue of arrest or no arrest, 
constitutes no exception to the rule.” 
Johnson v. Norfolk, ete, R. Co., 
supra. 

33. Perry v. Sulier, 92 Mich. 72, 
52 NW 801; Carson v. Edgeworth, 43 
Mich. 241, 5 NW 282; Stevens v. 
O’Neill, 51 App. Div. 364, 64 NYS 663 
[aff 169 N. Y. 375, 62 NE 424]; Scho- 
Hoe v. Ferrers, 47 Pa. 194, 86 AmD 
532. 

[a] Illustration.—Where plaintiff 
was detained in defendant’s store and 
searched on suspicion of having 
stolen a watch, and she thereafter 
sued for false imprisonment, it was 
proper to submit the question of 
malice to the jury, since it might be 
inferred from the grossness of de- 
fendant’s acts.. Stevens v. O’Neill, 
51 App. Div. 364, 64 NYS 663 [aff 
169 N. Y. 375, 62 NE 424]. 

34. Crawford v. Beattie, 39 U. C. 
QAaB A138) 83 

“In this case there was... no evi- 
dence whatever of malice, and there 


PASTS Si 

N. Y.—Zwickert Vv. Brooklyn 
Heights -R:.-Co., 127 App. Div. 304; 
111 NYS 480. 

Oh.—Tracy v. Coffey, 28 Oh. Cir. 
Ct. 579; Raitz v. Green, 13 Oh. Cir. 
Ct. 455, 7 Oh. Cir. Dec. 238. 

S. D.—Richardson v. Dybedahl, 14 
S. D. 126, 84 NW 486. 

Wash.—White v. Jansen, 81 Wash. 
435, 142" P1140, 

W. Va.—Galizian v. Henry, 71 W. 
Va. 292, 76 SE 440. 
i ee Va rbavilorne2t©, Po oD: 
hans B.—Thompson vy. Mott, 32 N. B. 

N. S.—Bulmer v. O’Sullivan, 28 N. 
S. 406 


Ont.—Lyden v. McGee, 16 Ont. 105. 
87. Cox v. Durham, 128 Fed. 870, 
63 CCA 338; Rhodes v. MeWilson, 192 
Ala. 675, 69 S 69; National Bank of 
Commerce vy. Baker, 77 Md. 462, 26 
A 8673, Dexasiiete;,. RiMCoy vy. Parker, 
29 Tex. Civ. A. 264, 68 SW 831. — 

38. Taking case from jury gener- 
ally see Trial [38 Cyc 1532]. 

39. U. S.—Reichman y. 
252 Fed..371, 164 CCA 295. 

Ida.—Lvdwig v. Ellis, 22 Ida. 475, 
126 P 769. 

N. J.—Jackson v. Miller, 84 N. J. 
L..189, 86 A 50. 

N. Y¥,—Mcheod v. New York,. etc., 
R.o€o., ‘72 App. Div. 116, 76 NYS 347; 
Mallach v. Ridley, 6 NYSt 651. 

Pa.—Butler vy. Stockdale, 19 Pa. 
Super. 98. 

[a] WNonsuit properly directea.— 
Emmerich v. Thorley, 35 App. Div. 
452, 54 NYS 791; Penny v. New York 


Harris, 


SE 430. 

[a] Lllustration.—Code § 1272, 
providing a penalty for getting on or 
off a moving train, especially excepts 
passengers and train employees from 
its operation, 
on defendant’s train, stepped from 
the train while it was moving and 
was thereupon arrested, tried, and 
convicted before a justice of the 
peace, on complaint of an employee 
of defendant at the instance of its 
Superintendent, charging him with 
willfully jumping from a moving 
train. He was deprived of his liberty 
about one and one-half hours, and 
the fact of his arrest was published 
in the newspapers. 
case against him was dismissed. It 
was held that the court properly 
charged the jury to find for plaintiff. 
Alabama, ete, R. Co. v. Kuhn, 78 
Miss: 71149128 :Siq79.7a 

41. Ark.—St. Louis, ete., R. Co. v. 
Hudson, 95 Ark. 506, 130 SW 534. 

D. C.—United Cigar Stores Co. v. 
Young, 36 App. 390. 

Ill.—Sponsler v. Williams, 126 M11. 
A. 583. 

Ky.—Ross vy. Kohler, 163 Ky. 583, 
174 SW 36, LRA1915D 621; Illinois 
Cent. R. Co. v. Wilson, 103 SW 364, 
31 KyL 789. : ; 

Mich.—Moore v. ‘Thompson, 92 
Mich. 498, 52 NW 1000. 
es RT ee oe Kansas City Base 

aly ReteEweor, Mo.. A. 299, | 
SW 964. a 

Mont.—Kroeger y. Passmore, 36 
Mont. 504, 93 P 805, 14 LRANS 988. 


For later cases, developments and changes in the law see cumulative Annotations, same title, rage and note number 


Plaintiff, a passenger - 


On appeal the. 


N. Y.—Stevens v. O’Neill, 51 App. | 


ee a 


§ 157] 


of,*? the Grdutniont accorded “plaintiff ,#* the con- 
nettion of defendant with the wrongful act,** the 


Div. 364, 64 NYS 663 [aff 169 N. Y. 
875, 62 ‘NE 424]. 
et C.—Journey v. Sharpe, 49 N. C. 

[a] Detention to discover evidence. 
—The direction of a nonsuit is error 
where a deputy game warden, after 
searching plaintiff to discover evi- 
dence of a violation of the Game Act, 
detained him for over an hour in a 
public place; the question whether 
such a detention was authorized is 
one for a jury. Jackson vy. Miller, 84 
INGO le ESOS 86O Al 50, 

42. Ark—Floyd v. State, 12 Ark. 
43, 54 AmD 250. 

Kan.—Whitman y. Atchison, etc., 
iS Coz) 85 Kans 150; 116 -P .234;. 34 
LRANS 1029, AnnCas1912D 722. 

Ky.—Smith v. Sisters. of Good 
Shepherd, 87 SW 1083, 27 Kyl 1107. 

Md.—Kirk v. Garrett, 84 Md. 383, 
35 A 1089. 

Berta) Shee v. Spooner, 12 Metc. 

p IS 

Mich.—Gallon v. House of Good 


Shepherd, 158 Mich. 361, 122 NW 631,. 


133 AmSR 387, 24 LRANS 286. 
N. J.—Hebrew v. Pulis, 73 N. J. L. 
621, 64° "A .121, 118 AmSR 716, 7 


LRANS 580. 
Coffey, 28 Oh. Cir. 


Oh.—Tracy v. 
Ct. ae 

S. D.—Richardson v. Dybedahl, 14 
S. D. 126, 84 NW 486. 

[a] Ilustration.—Plaintiff having 
been injured while attempting to 
alight from a train was detained 
twenty minutes by the conductor 
who told him the law required him to 
make a statement. It was held that 
it was for the jury to determine 
whether he was restrained by acts 
and words which he feared to disre- 
gard, to be considered in connection 
with his age, suffering, and helpless 
condition. Whitman v. Atchison, etc., 
Re*Co:, +85. Kan: 1505-116 P:. 234, 134 
LRANS 1029, AnnCas1912D 722. 

[b] Did plaintiff consent to pro- 
longed detention.—Where in an ac- 
tion for false imprisonment plaintiff 
claimed detention for an unreason- 
able length of time and defendant 
claimed acquiescence by plaintiff in 
the prolonged detention, on conflict- 
ing evidence the question of whether 
plaintiff voluntarily remained in pri- 
vate custody to avoid annoyance of 
public examination was properly sub- 
mitted to the jury. Kirk v. Garrett, 
84 Md. 383, 35 A 1089. 

[c] A girl voluntarily entered a 
reformatory and home, but according 
to her claim was not allowed to leave 
when she desired, although after be- 
ing taken away by relatives she 
signed a statement exonerating the 
institution. In an action for false 
imprisonment all the facts were be- 
fore the jury, including the manner 
in which the statement was obtained. 
The court was upheld in refusing to 
direct ‘a verdict for defendant, and in 
submitting to the jury the question 
of whether the girl was restrained 
of her liberty against her will. Gallon 
v. House of Good Shepherd, 158 Mich. 
361, 122 NW 631, 133 AmSR 387, 24 
LRANS 286. 

{d] For example: (1) . Whether 
plaintiff caused his own detention. 
Spoor v. Spooner, 12 Metc. (Mass.) 
281. .(2) Whether plaintiff requested 
the conduct of which he complains, 
Richardson v. Dybedahl, 14 S. D. 126, 
84 NW 486. 

43. Kerr v. Atwood, 188 Mass. 506, 
74° NE 917;° Cochran v. Toher, 14 
Minn. 385; Williams v. Morris, 14 Oh. 
Cir, Ct. NEES. _ 358, o2 On. Cir Ct: 
453. 

44, 'Ala.—Oates v. Bullock, 136 
Ala. 537, 33 S 835, 96 AmSR 38. 

Cal. —Donati v. Righetti, 9 Cal. A. 
Roo SP a tes. 

Tl. —Enright v. Gibson, 219 Iii. 
550, 76 NE 689; Pearce v. Needham, 
Sah AO 0 
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Ind.—Black v. Marsh, 81 Ind. A. 
53, 67. NE 201. 

Iowa.—Klemm y. Adair, 179 NW 
51; Leighton v. Getchell, 169 NW 649. 
glass. -—Spoor v. Spooner, 12 Mete. 


Mich.—Curry v. Traver-Bird Co., 
167 Mich. 17, 132 NW 463. 

Mo.—Milton v. Missouri Dairy Co., 
188 Mo. A. 278, 175 SW 105. 

Nebr.—Van Dorn v. Kimball, 100 
Nebr. 590, 160 NW 953 

N. H—La Chance v. Berlin tapes 
Co., 109 A 720. 

N. Y.—Carson v. Dessau, 142 N. Y. 
445, 37 NE 493; Sullivan v. Newman, 
17 NYS 424. 

Pa.—Lentz v. Raum, 59 Pa. Super. 
260 [aff 22 Pa. Dist. 576]; Decker v. 
Lackawanna, etc., R. Co., 39 Pa. Su- 


per. 225. 

Wash.—Cunningham We Seattle 
Electric —R., ete, Co., 3 Wash. 471, 
28 P 745. 


W. Va.—Allen v. Lopinsky, 81 W. 
Va. 13, 94 SE 369. 

Wis.—Gunderson v. Struebing, 125 
Wis. 173, 104 NW 149; Fenelon v. 
Butts, 49 Wis. 342, 5 NW 784. 

Eng.—West v. Smallwood, 3 M. & 
W. 418, 150 Reprint 1208. 

Ont.—Conway v. Shibly, 39 U. C. 
E)y al By BERD 


[a] Existence of conspiracy is a 
question for the jury. Hutchinson v. 
Sunshine Oil Co., (Mo. A.) 218 SW 


Vaple 

45. U. S.—Western Union Tel. Co. 
Sere Loa sOm 144 Fed. 578, 75 CCA 

Ala.—Gambill v. Fuqua, 148 Ala. 
448, 42 S 735. 

D. C.—United Cigar 
Young, 386 App. 390. 

Ill.—Coolahan v. Field, 159 Ill. A. 
466; Field v. Kane, 99 Ill. A. 1; Pin- 
kerton v. Sydnor, 87 Ill. A. 76. 

Ind.—Evansville, etc, R. Co. v. 
McKee, 99 Ind. 519, 50 AmR 102. 

Iowa.—Hobbs v. Illinois Cent. R. 
Co., 182 Iowa 316, 165 NW 912. 

Ky.—Illinois Cent. R. Co. v. Wiil- 
son, 103 SW 364, 31 KyL 789. 

Md.—Central R. Co. v. Brewer, 78 
Md. 394, 28 A 615, 27 LRA) 68. 
sie Spoor Vv. Spooner, 12 Metce. 
2 

Mich.—Travis v Standard L., etc., 
Ins. Co., 86 Mich. 288, 49 NW 140. 

Mo.—tTiede v. Fuhr, 264 Mo. 622, 
175 . 910. 

N. Y.—Craven vy. Bloomingdale, 171 
N. Y. 439, 64 NE 169. 

N. C.—Jackson v. American Tel., 
ete:, (Col, 139) N. CY 347, 61 (SHy1015, 
70 LRA 738. 

Okl,—Chicago, etc., R. Co. v. Rad- 
ford "360. OK1.' 657, 129 P 834. 

Pa.—Duggan v. Baltimore, ete., R. 
Go.; 159° Pa. 248, 28 A182, 186): 39 
AmSR 672. 

R. I.—Staples v. Schmid, 18 R. I. 
224, 26 A 193, 19 LRA 824, 

Tex.—Gulf, etc., R. Co. v. Besser, 
(Civ. A.) 181 SW 253; Southwestern 
Portland Cement Co. v. Reitzer, (Civ. 
A.) 185 SW 287. 

{a] For example.—(1) Whether 
there was concert in action between 
defendants. Carson v. Dessau, 142 
N. Y. 445, 87 NE 493. (2) Whetter 
agent was acting within the scope of 
his authority or employment. United 
Cigar Stores Co. v. Young, 36 App. 
(D. C.) 390; Coolahan. v. ‘Field, 159 
Ill. A. 466; Vrehotka v. Rothschild, 100 
DTS A 268: Field v. Kane, 99 Tl]. A. 
A Bvansville, ete:, R. Co. v.’ McKee, 
99 Ind. 519, 50 AmR 102; Grand 
Rapids, etc., _R. Co. v: King, 41 Ind. 
A. 701, 83 NE 778; Craven v. Bloom- 
ingdale, 171 N. Y. 439, 64 NE 169; 
Holloway v. Kent, 67 Misc. 440, 122 
NYS 684; Chicago, etc. R. Co. v. 
Radford, 36 Okl. 657, 129 P 834. (3) 
Whether in making arrest agent 
acted from personai motives or in the 
prosecution of his duty to the prin- 
cipal. Travis v. Standard L., ete., 
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relationship or authority to bind defendant,*® and 
. the existence of facts relied upon as a justification,*® 


Ins. Co., 86 Mich. 288, 49 NW 140; 
Penny v. New York Cent., etc., R. Co., 
34 App. Div. 10, 58 NYS 1048. (4) 
Authority of attorney. Tiede v. 
Fuhr, 264 Mo. 622, 175 SW 910; Guil- 
leaume vy. Rowe, 94 N. Y. 268, 46 
AmSR 141; Lovick v. Atlantic Coast 


Line R. Co., 129:4N. Ce) 427940 (SE 
191; Duggan v. Baltimore, etc. R. 
Co,, °159 "Pal '248, 28) A 182)" 186) 39 


AmSR 672; Staples v. Schmia, 18 R. 
I. 224, 26 ’A 193, 19 LRA 824; Gal- 
veston, ete., R. Co. vy. Donahoe, 56 
Tex. 162; Gulf, etc., R. Co. v. Besser, 
(Tex. Civ. A.) 181 ‘SW 253. (5) Au- 
thority of a collector. National Bank 
of Commerce v. Baker, 77 Md. 462, 
26 A 867. 

[b] Consent of husband to a wife’s 
acts is a question of fact for a jury. 
Golibart v. Sullivan, 30 Ind. A. 428, 
66 NE 188. 

[c] Acts of special officers.—(1) 
It may be proper to submit to the 
jury the question as to whether the 
person making the arrest was acting 
as an employee of the company or 
as a commissioned police officer in 
the exercise of his powers as such 
officer. Hobbs v. Illinois Cent. R. Co., 
182 Iowa 316, 165 NW 912; Philadel- 
phia,..ete., R.. Co, vi (Stumpo,=ail2 
Md. 571, 77 A 266; Baltimore, ete,, 
R. Co. v.. Twilley, 106 Md. 445, 67 
A 265; Tolchester Beach Impr. Co. vy. 
Scharnagl, 105 Md. 199, 65 A 916; 
Krulevitz v. Eastern R. Co., 143 Mass. 
228,,9 NE 613; Tyson v. Joseph H. 
Bauland Co., 68 App. Div. 310, 74 
NYS 59; Rucker v. Barker, 108 Tex. 
280, 192 SW 528; Perkins Bros. Co. 
v. Anderson, (Tex. Civ. A.) 155 SW 
556; Southwestern Portland Cement 
Co. v. Reitzer, (Tex. Civ. A.) 135 SW 
237. (2) Or whether he was acting 
within the scope of his duty as such 
employee. Baltimore, ete, R. Co. v. 
Twilley; 106 Md. 445, 67 A 265; Tol- 
chester Beach Impr. Co. v. Scharnag], 
105 Md. 199, 65 A 916; Rucker v. 
Barker, 108 Tex. 280, 192 SW 528. 
(3) If the deviation from the strict 
course of his employment is slight 
the court may determine as matter 
of law that he is still executing his 
employer’s business, and if the devia- 
tion is marked or unusual, it may de- 
termine, aS matter of law, the con- 
trary. Philadelphia, ete., R. Co. v. 
Stumpo, 112 Md. 571, 77 A 266. 

[d] Where there is no evidence of 
prior authority or subsequent ratifi- 
cation it is error to leave it to the 
jury to say whether or not there was 
authority or ratification. Gambill v. 


ao eae 148 Ala. 448, 42 S 735. 
U. S.—Reichman v. Harris, 
252° Fed. 371, 164 CCA 295. 
69 Ala. 


Ala.—Hayes v. Mitchell, 
52 


Ark.—St. Louis, etc., R. Co. v. Hud- 
son, 95 Ark. 506, 130 SW 534. 


Pee ge a tt v. Atlanta, 62 Ga. 
Ill.— Schwarz v. Poehlmann, 178 
Tll. A. 235; Conkling v. Whitmore, 
132 Ill. A. 574. 
Iowa.—Snyder v. Thompson, 134 
Iowa 725, 112 NW 239. 


Ky.—Klotz v. Cook, 184 Ky. 735, 
212 SW 917. 

Mass.—Robinson v. Van Auken, 190 
Mass. 161, 76 NE 601. 

Mich.—Tubbs v. Haessig, 149 Mich. 
185, 112 NW 750; Livingston v. Bur- 
roughs, 33 Mich. 511. E 

Minn.—Cochran v. Toher, 14 Minn. 


Bee 
Nebr.—Van Dorn y. Kimball, 100 
eis eas 160 NW 953. 
Y.—Snead v. Bonnoil, 166 N. Y. 
ga5. 59 NE 899 [aff 49 App. Div. 


330, 68 NYS 553]. 
N. C.—Brewer v. Wynne, 163 N. C. 
319, 79 SE 629, AnnCas1915B 319. 
Pa.—Lentz v. Raum, 59 Pa. Super. 
260. 
Tex.—Peck v. ete; R. 
Go.,. (CivAA.)) 9L°SW 


Atchison, 
323. 


such as the commission of acts by plaintiff constitut- 
ing an offense 47 or the good faith of an officer.48 
A question of what is the duty of an officer execut- 
Whether a warrant 
sufficiently describes defendant to protect the officer 
is a question for the court where the facts are un- 


ing a warrant is one of law.*® 


disputed.®° 


[§ 158] b. Reasonableness of Detention. 
reasonableness of a plaintiff’s detention, where there 
is no conflict in the evidence as to length of time 
and the circumstances under which plaintiff was 
held, is a question for the court. Where the facts 
are in dispute it is for the jury, under proper in- 
structions by the court, to determine as to the 


reasonableness of the detention.®? 
[§ 159] c. Probable Cause. 


The question of 
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for the court.** 


~ 


qe 
[§§ 157-159 


fact; whether the circumstances alleged are true or 
not is a question of fact for the jury; whether 
they amount to probable cause is a question of law 


So upon conflicting evidence the 


question of whether or not probable cause exists is 
for the jury under proper instructions from the 


court,°+ but it is a question of law to be deter- 


The 


able cause.>? 


mined by the court where all the facts which all of 
the evidence tends to prove do not amount to prob- 
able cause *> or the facts are uncontroverted.*® 
jury should not be allowed to determine whether if 
all of the facts stated are true they amount to prob- 
The question of whether there is rea- 
sonable cause for suspecting that plaintiff had com- 


The 


mitted a felony or was about to commit one is 


probable cause is a mixed proposition of law and 


Wash.—White v. Jansen, 81 Wash. 
435, 142 P 1140. 

N. B.—wWhite v. Hamm, 36 N. B. 
237; Fanjoy v. Portland, 29 N. B. 
24, 


N. S.—Jordan v. McDonald, 31 N. S. 
9 


129. 

47. lIowa.—Heath v. Hagan, 135 
Iowa 495, 113 NW 342. 
Mich.—Durham v. Feeney, 195 


Mich. 318, 162 NW 79; Nay v. Dickin- 
son, 182 Mich. 684, 148 NW 755. 

N. J.—Badewitz v. West Jersey, 
CLORmx a COm CCE Neltd. un 8000.73) tA 
1117 [aff 75 N. J. L. 268, 67 A 1067]. 

N. Y.—Lewis v. Kahn, 15 Daly 
326, 5 NYS 661; Reisler v. Interbor- 
ough Rapid Transit Co., 79 Misc. 91, 
139 NYS 335; Smith v. Botens, 13 
NYS 222. 

Wis.—Schoette v. Drake, 139 Wis. 
18, 120 NW 393. 

[a] Intent in using abusive lan- 
guage.—What was the intent of 
plaintiff in the use of language 
charged to constitute his -misde- 
meanor in unlawfully intimidating a 
public officer in the discharge of his 
duty. Smith v. Botens, 13 NYS 222. 

[b] Trespasser or licensee.—The 
question whether plaintiff was a tres- 
passer or a licensee at the time of 
the commission of the act for which 
he was arrested should be submitted 
to a jury. Nay v. Dickinson, 182 
Mich. 684, 148 NW 755. 

_ 48. Illinois Cent. R. Co. v. Den- 
nington, 172 Ky. 326, 189 SW 217. 

49. Wright v. Templeton, 80 Vt. 
358, 67 A 817, 130 AmSR 990. 

50. Cox v. Durham, 128 Fed. 870, 
63 CCA 338. 

51. Mass.—Keefe v. Hart, 213 
Mass. 476, 100 NE 558, AnnCas1914A 
(uGSe: 

Mich.—Oxford v. Berry, 204 Mich. 
197, 170 NW 83. 

Nebr.—Diers v. Mallon, 46 Nebr. 
121, 64 NW 722, 50 AmSR_ 598. 

N. J.—Venable v. Huddy, 77 N. J. 
Tee ood) 72. Ass 10, 

Pa.—Huber v. Walker, 62 Pa. Su- 
per. 299. 

52. Ala.—E. I. Du Pont de Ne- 
mours Powder Co. v. Hyde, 201 Ala. 
207, 77 S 733. 

Ga.—Harris v. Atlanta, 62 Ga. 290; 
Piedmont Hotel Co, v. Henderson, 9 
Ga. A. 672, 72 SE 51. 

Ill—Wood v. Olson, 117 Ill. A. 
128. 

Mass.—Keefe v. Hart, 213 Mass. 
476, 100 NE 558, AnnCas1914A 716; 
Kerr v. Atwood, 188 Mass. 506, 74 
NE 917. 

Mich.—Oxford v. Berry, 204 Mich. 
197, 170 NW 83. 

Nebr.—Diers vy. Mallon, 46 Nebr. 
121, 64 NW 722, 50 AMSR 598. 

N. iar tar ery Muddy (i2Nads 
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Ib yy 2 GG ue Vesa 2 
Oh.—Williams y. Morris, 14 Oh. 
Cir Ctra, |S sDo, 82) On acim CR 


453; Raitz v. Green, 13 Oh. Cir. Ct. 
455, 7 Oh. Cir. Dec. 238. 


Pa.—Mulberry v. Fuellhart, 203 Pa. 
5738, 538 A 504. 

Wis.—Schoette v. Drake, 139 Wis. 
18, 120 NW 393. 

Hng.—Beckwith v. Philby, 6 B. & 
C. 635, 13 ECL 287, 108 Reprint 585. 

53. Colo.—Grimes v. Greenblatt, 
Viens 495, 107 P 1111, 19 AnnCas 
608, 

D. C.—Carroll v. Parry, 43 App. 
3638, AnnCas1916E 971. 
peters v. Greenwood, 30 Ill. A. 

Md.—Brish y. Carter, 98 Md. 445, 

A 210; Edger v. Burke, 96 Md. 
715, 54 A 986. 
Mich.—Bennett v. Eddy, 120 Mich. 
300, 79 NW 781. 

Mo.—Brant v. Higgins, 10 Mo. 728. 
feet Y.—Hawley v. Butler, 54 Barb. 

Pa.—Lentz v. Raum, 59 Pa. Super. 
260 [aff 22 Pa, Dist. 576]; Delany 
v. Lindsay, 46 Pa. Super. 26; Greer 
v. Reese, 14 Pa. Dist. 658; Kessler 
v. Hoffman, 9 Pa. Dist. 365. 

Eng.—Lister vy. Perryman, L. R. 4 
H. L. 521; Venafra v. Johnston, 10 
Bing, 301, 25 ECL 145, 131 Reprint 
920, 6 C. & P. 50, 25 ECL 316; Davis 
v. Russell, 5 Bing. 354, 15 ECL 618, 
130 Reprint 1098; Sutton v. John- 
stone, 1 Bro. P. C. 76, 1 Reprint 427, 
1. T. R. 498, 100 Reprint 1215; Gib- 
bons v. Alison, 8 C. B. 181, 54 ECL 
181, 1386 Reprint 73; Watson v. Whit- 
more, 8 Jur. 964; Ingle v. Bell, 1 M. 
& W. 516, 150 Reprint 539. 

Man.—Sinclair v. Ruddell, 16 Man. 
53, 3 WestLR 532. 
tee S.—Orwitz v. McKay, 31 N. S. 

Ont.—Crawford v. Beattie, 39 U. C. 
Oe B. 38s 3 

Que.—Perron vy. Drouin, 46 Que. 
Super. 336, 16 Que. Pr. 121; Belanger 
v. Larocque, 25 Que. S. Cc. 403. 

“If the facts are in conflict, the 
jury must find the facts, and when 
found, it is a question of law, whether 
they amount to probable cause.” 
Hawley v. Butler, 54 Barb. (N. Y.) 
490, 498. 

54, Ala.—Rhodes v. McWilson, 
192 Ala. 675, 69 S 69; Gambill v. Car- 
go, 151 Ala. 421, 43 S 866; Gambill 
v. Schmuck, 131 Ala. 321, 31 S 604. 

D. C.—Carroll v. Parry, 43 App. 
363, AnnCas1916E 971. 

Ida.—Ludwig v: Ellis, 22 Ida. 475, 
126 P 769. 


Kan.—Atchison, ete, R. Co. vy. 
Woodson, 79 Kan. 567, 100 P 6338. 
Ky.—Schneider v. McGill, 64 SW 


835, 23 Kyl 587. 

Md.—Edger v. Burke, 96 Md. 715, 
54 A 986; Kirk v. Garrett, 84 Ma, 
383,35 A, 1089: ‘ 

PE eras eo v. Wall, 111° Mass. 


Mich.—Burbanks v. Lepovsky, 134 
Mich. 384, 96 NW 456. 
ee eae v. Toher, 14 Minn, 
Mont.—Slifer v. Yorath, 52 Mont. 


for the jury,°8 except when the facts are undis- 


120 ipo ee tete. 

Nebr.—Diers v. Mallon, 46 Nebr. 
121, 64 NW 722, 50 AmSR 598. 

N. Y.—Thompson vy. Fisk, 50 App. 
Div. 71, 68 NYS 352; Newman v. New 
York, setc.,3R. Cos, 54s Hite 3 shyt 
560; Robbins v. Robbins, 15 NYS 
215 [aff 1383 N. Y¥. 597, 33> NE 2977}; 
Shea v. Manhattan R. Co., 7 NYS 497 
[afl 8 ANY S* 832d% : 

Pa.—Mikelberge Vv. Philadelphia 
Rapid Transit Co., 16 Pa. Dist. 906, 
34 Pa. Co. 425, 

Wash.—Hberhart v. Murphy, 188 P 
17; White v. Jansen, 81 Wash. 435, 
142 P 1140. 

Eing.—Baynes v. Brewster, 2 Q. B. 
375, 42 ECL 720, 114 Reprint 149; 
Davis v. Russell, 5 Bing. 354, 15 BCL 


618, 130 Reprint 1098. 
55. Grimes v. Greenblatt, 47 Colo. 
495, -107, P1111, 19.) AnnCas; 608% 


United Cigar Stores Co. v. Young, 36 
App: (Di C2) 390: 

56. Ky.—Grau v. Forge, 183 Ky. 
521, 209 SW 369, 3 ALR 642; Lan- 
caetet vy. McKay, 103 Ky. 616, 45 SW 

i \ 
Mich.—Schneider y. Shepherd, 192 
Mich. 82, 158 NW 182, LRA1916— 
399; Bennett v. Eddy, 120 Mich. 300, 
79 NW 481; Filer v. Smith, 96 Mich. 
347, 55 NW 999, 35 AmSR 603; White 
v. McQueen, 96 Mich. 249, 55 NW 
843; Perry v. Sulier, 92 Mich. 72, 
52 NW 801; Huntington v. Gault, 81 
Mich. 144, 45 NW 970. 

Nebr.—Diers v. Mallon, 46 Nebr. 
121, 64 NW 722, 50 AmSR 598. 

N. J.—Mallery v. Erie R. Co., 86 
IN. iteliune al O78 19/2) n Ao 7a 

N. Y.—Neil v. Thorn, 88 N.Y. 270 
[rev 17 Hun 144]; Savage v. MeMil- 
lan, 37 App. Div. 108, 55 NYS 1055; 
Thorp v. Carvalho, 14 Misc. 554, 36 
NYS 1. 

Pa.—McCarthy v. De Armit, 99 Pa. 
63; Lentz v. Raum, 59 Pa. Super. 
pees Burford v, Rainey, 42 Pa. Co. 

57. West v. Baxendale, 9 C. B. 141, 
67 ECL 141, 187 Reprint 140; Hailes 
v. Marks, 7 H. & N. 56, 158 Reprint . 
391; Hill v. Yates, 8 Taunt. 182; 24 
ECL 100, 129 Reprint. 353. 

58. Ky.—Klotz v. Cook, 184 Ky. 
735, 212 SW 917; Grau y. Forge, 183 
Ky. 521, 209 SW 369, 3 ALR 642. 

Mass.—Robinson vy. Van Auken, 190 
Mass. 161, 76 NE 601. 

Mich.—Firestone v. Rice, 71 Mich. 
377, 38 NW 885, 15 AmSR 266. 

Nebr.—Van Dorn v. Kimball, 100 
Nebr. 590, 160 NW 953. 

N. Y.—Snead v. Bonnoil, 166 N. Y. 
325, 59 NE 899; Grinnell v. Weston, 
95 App. Div. 454, 88 NYS 781, 15 NY 
AnnCas 193; Thompson v. Fisk, 50 
App. Div. 71, 68 NYS 352: Newman 
v. New York, ete, R. Co. 54 Hun 
335, 7 NYS 560. 
ah ue kG v. Raum, 59 Pa. Super. 


ie oe er bare v. Murphy, 188 P 
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§§ 159-162] — 


puted.®® 
[§ 160] d. Malice and Good 
eral rule, the existence of malice 


fact for a jury,® as is also the question of whether 


defendant acted in good faith.® 


[§ 161] e. Damages. The question of the amount 
of damages to be recovered is one particularly for 
the jury,°? as is the existence of particular elements 
It is for the jury to say whether the 
circumstances of an arrest and imprisonment show 


of damages.®* 


Eng.—Beckwith v. Philby, 6 B. & 
C. 635, 13 ECL 287, 108 Reprint 585; 
Davis v. Russell, 5 Bing. 354, 15 
ECL 618, 130 Reprint 1098; Nichol- 
son v. Hardwick, 5 C. & P. 495, 24 
ECL 673. 

59. Grau v. Forge, 183 Ky. 521, 
209 SW 369, 3 ALR 642; Schneider 
v. Shepherd, 192 Mich. 82, 158 NW 
ya LRA1916F 399; Filer v. Smith, 
6 
603; White v. McQueen, 96 Mich. 249, 
55 NW 848; Burns v. Erben, 40 N. Y. 
463 [aff 24 N. Y. Super. 555, 26 HowPr 
273]; Savage v. McMillan, 37 App. 
Div. 1038, 55 NYS 1055; 
Raum, 59 Pa. Super. 260; Burford v. 
Richards, 58 Pa. Super. 8. 
Ala.—Rhodes v. MeWilson, 192 
69 S 69; Gambill v. Cargo, 
421, 43 S 866; Fuqua v. 
Gambill, 140 Ala. 464, 37 S 235. 

Ga.—Thorpe v. Wray, 68 Ga. 359. 

Tll.— Hawk vy. Ridgway, 33 Ill. 473; 
Pearce v. Needham, 37 Ill. A. 90. 

Kan.—Arkansas City Bank v. Mc- 
Dowell, 7 Kan. A. 568, 52 P 56. 

Ky.—Read v. Shipley, 104 SW 1001, 
31 KyL 1258; Lancaster v. Langston, 
36 SW 521, 18 KyL 299. 

Mich.—Bennett v. Eddy, 120 Mich. 
300, 79 NW 781. 

N. Y.—Stevens v. O’Neill, 51 App. 
Div. 364, 64 NYS 6683 [aff 169 N. Y. 
375, 62 NE 424]; Rosen v. Stein, 54 
Hun 179, 7 NYS 368. 

Oh.—State v. Pate, 5 OhS&CP 732, 


7 OhHNP 543. 
Pa.—Kessler v. Hoffman, 9 Pa. 
Dist. 365. ; 
Wash.—Parker v. Murphy, 47 


Wash. 558, 92 P 371. 

61. La Chance v. Berlin St. R. Co., 
(N. H.) 109 A 720; Bamble v. Keyes, 
(S. D.) 178 NW 870; Wedge v. Berke- 
ley, 6 A. & E. 663, 38 ECL 352, 112 
Reprint 256. 

62, U. S.—Weigel v. Brown, 194 
Fed. 652, 115 CCA 442. 

Ala.—Boshell v. Cunningham, 200 
Ala. 579, 76 S 937; Oates v. McGlaun, 
145 Ala. 656, 39 S 607; Birming- 
ham Ledger Co. v. Buchanan, 10 Ala. 
A. 527, 65 S 667. A 

Tll.— Cox v. Rhodes Ave. Hospital, 
198 Ill. A. 82. 

Ind.—Cleveland v. Emerson, 51 Ind. 
A. 339, 99 NE 796; Harness vy. Steele, 
159 Ind. 286, 64 NE 875. 

Iowa.—Spillett v. Clear Lake Boat- 
ing, ete., Co., 155 NW 822. 

Ky.—Cincinnati, etc., R. Co. v. Cun- 
diff, 166 Ky. 594, 179 SW 615, AnnCas 
1916C 513; Scott v. Com., 93 SW 668, 
29 KyL 571. 

La.—Laffitte v. New Orleans, etc., 
R. Co., 43 La. Ann. 34, 8 S 701, 12 
LRA 337. 

Me.—Dunsmore vy. Pratt, 116 Me. 
22, 99 A 717; Gittredge v. Frothing- 
ham, 114 Me. 537, 96 A 1063. 

Mich.—Schnider v. Montross, 158 
Mich. 263, 122 NW 534; Mumford v. 
Starmont, 139 Mich. 188, 102 NW 662, 
69 LRA 350; Friesenhan v. Maines, 
137 Mich. 10, 100 NW 172. ; 

Minn.—Kelley v. Great Northern 
R. Co., 142 Minn. 492, 171 NW 276. 

Mo.—Dunlevy v. Wolferman, 106 

o. A. 46, 79 SW 1165. 
ae cope Wan Dorn v. Kimball, 100 
Nebr. 590, 160 NW 953. : 

N. J.—Badewitz v. West Jersey, 
ete, R. Co., 77 N. J. L.800, 73 A 1117 
[aff 75 N. J. L. 268, 67 A 1067]; Tidey 
v. Erie R. Co., 71 N. J. Li. 677.60 A 
954. 


Faith. As a gen- 


Mich. 347, 55 NW 999, 35 AmSR| 


Lentz v.|’ 
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is a question of ($7162) Y°2. 
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malice, oppression, or wantonness so as to warrant a 
recovery in punitive damages.®¢ 
Instructions—a. 
rules applicable generally to civil causes regulate 


In General. The 


instructions to the jury on the trial of an action for 


N. Y.—Craven v. Bloomingdale, 171 
N. Y. 439, 64 NE 169 [rev 54 App. Div. 
266, 66 NYS 525 (aff 30 Misc. 650, 64 
NYS 262)]; Biggs v. Schultz, 5 N. Y. 
56; Savage v. McMillan, 37 App. Div. 
103, 55 NYS 1055; Dodge v. Alger, 53 
N. Y. Super. 107. 

R. I—Baker v. Tyler, 67 A 430. , 

Tex.—Southwestern Portland Ce- 
ment Co. v. Reitzer, (Civ. A.) 135 SW 
237; Gold _v. Campbell, 54 Tex. Civ. 
A. 269, 117 SW 463; Pincham v. Dick, 
30 Tex. Civ. A. 230, 70 SW 333. 

Va.—Parsons v. Harper, 16 Gratt. 
(57 Va.) 64. 

Wis.—Schoette v. Drake, 139 Wis. 
18, 120 NW 3938; Holz v. Rediske, 116 
Wis. 353, 92 NW 1105. - 

Ont.—Lyden v. McGee, 16 Ont. 105. 

[a] Erroneous instruction for sub- 
stantial damages.— An _ instruction 
that if the jury believed plaintiff had 
been falsely imprisoned they must 
assess substantial and not merely 
nominal damages was error.  Ber- 
geron v. Peyton, 106 Wis. 377, 82 NW 
291, 80 AmSR 33. 

63. Ala.—Alabama Fuel, etc., Co. 
v. Rice, 187 Ala. 458, 65 S 402; Rich 
v. McInerny, 103 Ala. 345, 15 S 663, 
49 AmSR 32. 

Ky.—Scott v. Com., 93 SW 668, 29 
KyL 571. 

Mo.—Hill v. S. S. Kresge Co., (A) 
217 SW. 997. 

N. Y.—Catlin v. Pond, 5 NE 41. 

Tex.—Pincham v. Dick, 30 Tex. Civ. 
A. 230,°70 SW. 333. 

64 Ala.—Rhodes v. McWilson, 192 
Ala. 675, 69 S 69; Gambill v. Cargo, 
151 Ala. 421, 43 S 866. 

Conn.—-Gibney v. Lewis, 68 Conn. 
392, 36 A 799. 

Ill. Pearce v. Needham, 387 Ill. A. 
90. 

Minn.—Rauma v. Lamont, 82 Minn. 
477, 85 NW 236. 


N. C.—Beam vy. Fuller, 171 N. C. 
770, 88 SE 760. 
65. See generally Trial [38 Cye 


1594 et seq]. 

66. D. C.—Kilbourn v. Thompson, 
TID Clr401. 

Ga.—Franklin v. Amerson, 118 Ga. 
860, 45 SE 698; Philadelphia Fire As- 
soc. v. Fleming, 78 Ga. 733, 3 SE 
420. , 

Tll.—Wood v. Olson, 117 Ill. A. 128. 

Ind.—Harness v. Steele, 159 Ind. 
286, 64 NE 875. : 

Kan.—Haglund v. Burdick State 
Bank, 100 Kan. 279, 164 P 167; At- 
chison, etc., R. Co. v. Woodson, 79 
Kan. 567, 100 P 633. 

Md.—Roth v. Shupp, 94 Md. 55, 50 
A 430. 

Mass.—Martin v. Golden, 180 Mass. 
549, 62 NE 977. 

Mich.—Gardner v. Couch, 137 Mich. 
358, 100 NW 673, 101 NW 802, 109 
AmSR 684; Hendricks vy. Haskins, 114 
Mich. 291, 72 NW 152. 

Mc.—Thompson v. Buchholz, 107 
Mo. A. 121, 81 SW 490.> 

N. H.—Clark v. Tilton, 74.N. H. 
330, 68 A 335. 

N. Y.—Greene v. Fankhauser, 137 
App. Div. 124, 121 NYS 1004; Murray 
v. Friensberg, 15,:NYS 450. 


Oh.—Williams v. Morris, 14 Oh. 
Gir, .Ct. N.S: 3538, .32,.Oh,. Cir. Ct: 
453. 

Okl.—Hostettler v. Carter, 175 P 
244; Barnes v. Davis, 30 Okl. 511, 
120; eeu ago. f 

Pa.—De Long v. Lehigh Valley 


(Transit Co., 59 Pa. Super. 363; Perry 


false imprisonment.®* 
rules the language employed must substantially and 
clearly formulate the rules of law applicable to the 
issues,°° as raised by the pleadings and the evi- 


In accordance with these 


vee Pennsy)vamde R. Co., 41 Pa. Super. 


Tex.—Wolf v. Perryman, 82 Tex. 
112, 17 SW 772; Houston, ete., R. Co. 
v. Roberson, (Civ. A.) 138 SW 822; 
Parham vy. Shockler, (Civ. A.) 73 SW 
339; Texas, etc., R. Co. v. Parker, 29 
Tex. Civ. A. 264, 68 SW 831; Joske 
v. Irvine, (Civ. A.) 43 SW 278. 

Vt.—Tenney v. Smith, 63 Vt. 520, 
22 A 659. 

Va.—Sands v. Norvell, 126 Va. 384, 
101 SE 569; Bolton vy. Vellines, 94 Va. 
393, 26 SE 847, 64 AmSR 737. 

Wis.—Lamb vy. Stone, 95 Wis. 254, 
70 NW 72. 

Eng.—Symm v. Fraser, 3 F. & F. 
859; Hall v. Semple, 3 F. & F. 337; 
Scott v. Wakem, 3 F. & F. 328. 

Man.—Sinclair v. Ruddell, 16 Man. 
53, 3 WestLR 532. 

Ont.—Rogers v. Van Valkenburgh, 
20. UsoCy Qs Bin220. 

fa]. Instructions sustained.—(1) 
Liability of an attorney if he di- 
rected or advised the arrest. Phila- 
delphia F. Assoc. v. Fleming, 78 Ga. 
733, 3 SE 420. (2) Liability for act 
of sheriff. Haglund v. Burdick State 
Bank, 100 Kan. 279, 164 P 167. (3) 
Defining malice. Bolton v. Vellines, 
94 Va. 393, 26 SE 847, 64 AmSR 737. 
(4) Defining probable cause. White 
v. Jansen, 81 Wash. 435, 142 P 1140. 
(5) Malice and probable cause. Sands 
v. Norvell, 126 Va. 384, 101 SH 569. (6) 
Joint tort-feasors. Harness v. Steele, 
159 Ind. 286, 64 NE 875. (7) Deten- 
tion after legal arrest. Sands v. Nor- 
vell, 126 Va. 384, 101 SE 569. (8) 
Arrest for drunkenness, Parham v. 
Shockler, (Tex. Civ. A.) 73 SW 839. 
(9) Justification for arrest without 
warrant. Harris v. Terminal R. 
Assoc., (Mo. A.) 218 SW 686. (10) 
Implied authority of agent. Carmody 
v. St. Louis Transit Co., 122 Mo. A. 
338, 99 SW 495. (11) Defining liabil- 
ity of railroad for acts of its em- 
ployee. Philadelphia, ete., R. Co. v. 
Crawford, 112 Md. 508, 77 A 278. 
(12) Action against justice of the 
peace for an alleged sentence with- 
out trial and excessive sentence. 
Gardner vy. Couch, 137 Mich. 358, 100 
NW 673, 101 NW 802, 109 AmSR 
684. (13) Liability of sheriff making 
an arrest in alleged connivance with 
another, Hendricks v. Haskins, 114 
Mich. 291, 72 NW 152.. (14) Where 
plaintiff was forcibly ejected from a 
street car, placed in the custody of 
the police, taken through the streets 
to police headquarters, and subse- 
quently discharged after hearing. De 
Long v. Lehigh Valley Transit Co., 
59 Pa. Super. 363. (15) Effect on the 
civil action for damages of an un- 
reversed conviction on the charge for 
which plaintiff was arrested. Perry 
v. Pennsylvania R. Co., 41 Pa. Super. 
591. (16) Contrasting the effect of 
good faith and the lack of probable 
cause. Barnes vy. Davis, 30 Okl. 511, 
120 P 275. (17) Limiting effect of 
evidence of  plaintiff’s reputation. 
Drummond y. Henderson, 62 Oh. St. 
136, 56 NE 650. (18) Regarding 
character of plaintiff. Wolf v. Perry- 
man, 82 Tex. 112, 17 SW 772. (19) 
Physician’s liability in imposing re- 
straint on patient suffering from de- 
lirium tremens. Scott v. Wakem, 3 
FEF, & F. 328. (20) Physician’s lia- 
bility for issuing lunacy certificate. 
Hall v. Semple, 3 F. & F. 337. (21) 
Physician’s liability for acts of nurses 
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dence.*? Instructions must not be 


who placed patient under restraint. 
Symm vy. Fraser, 3 F. & F. 859. (22) 
On confinement in insane asylum, 
Frey v. Barr, 28 Pa. Dist. 570. 

{[b] Requests properly refused.— 
(1) Generally. Whittaker v. Sanford, 
110 Me. 77, 85 A 399, AnnCas1914B 
1202; Dixon v. New England R. Co., 


179 Mass. 242, 60 NE 581; Vest v. 
S. S. Kresge Co., (Mo. A.) 213 SW 
165; Davis’ v. Chicago, etc, R. Co., 


192 Mo. A. 419, 182 SW 826; Weh- 
meyer v. Mulvihill, 150 Mo. A. 197, 
130 SW 681; Hostettler v. Carter; 
(Okl.) 175 P 244; Kress v. Lawrence, 
(Tex. Civ. A.) 162 SW _ 448; Perkins 
Bros. Co. v. Anderson, (Tex. Civ. A.) 
155 SW 556; Rucker v. Barker, (Tex. 
Civ. A.) 151 SW 871; Allen v. Lopin- 
sky, 81 W. Va. 13, 94 SE 369; Clai- 
borne v. Chesapeake, etc., R. Co., 46 
W. Va. 363, 33 SH 262. (2) A request, 
where defendant justice committed 
plaintiff on a warrant but without a 
hearing, that such commitment was 
on a void warrant. Roth v. Shupp, 
94 Md. 55, 50 A 4380. (3) A request 
to find that “plaintiff was illegally 
imprisoned.” Roth v. Shupp, 94 Md. 
55, 50 A 430. (4) Where plaintiff, 
suspected of theft, surrounded by de- 
fendant’s employees, was’ told she 
must be searched, and submitted 
thereto, request that if the jury be- 
‘lieved she was at liberty to leave 
the store at any moment, as testified 
by certain witnesses, they must find 
for defendant. Stevens v. O’Neill, 51 
App. Div. 364, 64 NYS 663 [aff 169 
N: Y. 375, 62 NE 424]. (5) Where 
defendant’s agent telephoned to the 
officer that he had ‘‘two hobos,”’ and 
the agent testified that he had them 
arrested because be thought they 
were trespassers and the _ officer 
charged them with unlawfully board- 
ing a freight train, it was proper to 
refuse to charge that, if the jury 
found that the agent requested the 
officer to arrest plaintiffs as vagrants, 
and afterward the officer changed the 
charge to that of unlawfully riding 
on a freight car, without the agent’s 
knowledge, and held and imprisoned 
them on such last named charge, 
they will find in favor of defendant. 
Texas, ete., R. Co. v. Parker, 29 Tex. 
Civ. A. 264, 68 SW 831. (6) Where 
plaintiff’s requests made no discrim- 
ination between the liability of the 
defendants, one being a deputy sheriff 


and the other a_ private person. 
Edger v. Burke, 96 Md. 715, 54 A 
986. (7) Request that the jury 


should fully consider the evidence as 
to good faith without stating the pur- 
pose therefor. Bacon v. Bacon, 76 
Miss. 458, 24 S 968. (8) Request that 
if officers who arrested plaintiff at de- 
fendant’s direction suspected that 
plaintiff had committed a felony, de- 
fendant was not liable. Thompson 
v. Buchholz, 107 Mo. A. 121, 81 SW 
490. (9) A requested instruction 
that if a skirt worn by the plaintiff at 
the time of her arrest had been 
stolen, and had afterward come into 
the possession of plaintiff, and she 
was informed before being arrested 
that the skirt had been stolen, and 
she made no offer to return it, she 
was guilty of a felony for which she 
could lawfully be arrested. Jester v. 
Lipman, 40 Or. 408, 67 P 102. (10) 
Requests based on unpleaded de- 
fenses. Lamb v. Stone, 95 Wis. 254, 
70 NW 72. (11) Request, in an ac- 
tion for ejection. of passenger after 
refusal to pay fare, that if plaintiff 
refused to pay the fare demanded for 
the purpose of being put off the car, 
that he might make the expulsion the 
basis of a suit for damages. Carmody 
v, St. Louis:: Transit Co., 122 Mo. A. 
338, 99 SW 495, (12) A requested in- 
struction justifying an arrest be- 


~ cause of a statutory provision au- 


thorizing arrest by private persons 


FALSE IMPRISONMENT 


misleading ®* or | unsupported by 


must call the attention of the jury 
to all of the facts which must be 
made to appear to constitute a justi- 
fication. Kroeger vy. Passmore, 36 
Mont. 504, 93 P 805, 14 LRANS 988. 

[ec] Erroneous requests properly 
modified.—(1) Generally. Bright v. 
Patton, 16 D. C. 534, 60 AmR 396; 
Burroughs vy. Eastman, 101 Mich. 419, 
59 NW 817, 45 AmSR 419, 24 LRA 
859; Bacon v. Bacon, 76 Miss. 458, 24 
S 968; Slifer v. Yorath, 52 Mont. 129, 
155 P 1113; Gillingham y. Ohio River 
R. Co., 35 W. Va. 588, 14 SH 243, 29 
AmSR 827, 14 LRA 798. (2) Request- 
ed instructions relieving defendant of 
liability, unless he participated in su- 
ing out illegal warrants, should be 
properly modified, so as to charge 
defendant for any later complicity in 
the continued ‘wrongful imprison- 
ment, although not active in the orig- 
inal wrongful arrest. Monson vy. 
Rouse, 86 Mo. A. 97. (8) “Where 
physicians falsely certified to plain- 
tiffs insanity, a requested charge on 
the issue of malice, that if the evi- 
dence fails to satisfy the jury they 
should find for defendant on “this al- 
legation in the declaration’ was cor- 
rectly modified by the court adding 
that this of itself should not bar re- 
covery for actual damages if. plain- 
tiff is entitled to recover them. Bacon 
v. Bacon, 76 Miss. 458, 24 S 968. (4) 
An instruction as to the effect of the 
voluntary submission of plaintiff to 
restraint is properly modified to in- 
clude the element of submission to 
the threatened and reasonably appre- 
hended use of force. Bingham v. 
Lipman, 40 Or. 363, 67 P 98. 

[ad] Presumption of fact.—It was 
held improper for the court to in- 
struct the jury that the law presumes 
that an officer having custody of a 
person will protect him in his lawful 
rights, since such presumption, if it 
exists, is a matter of fact rather than 


of law. Southwestern Portland Ce- 
ment Co. v. Reitzer, (Tex. Civ. A.) 
135 SW 237. 


67. Ga.—Franklin v. Amerson, 118 
Ga. 860, 45 SE 698; Southern R. Co. 
v, Gresham, 114 Ga. 183, 39 SE 883. 

Ind.—Carey v. Sheets, 60 Ind. nly iS 
Cleveland v. Emerson, 51 Ind. A. 339, 
99 NE 796. 

Iowa.—Stewart v. Feeley, 118 Iowa 
524, 92 NW 670. 

Kan.—Zimmerman y, Knox, 34 Kan. 
245, 8 P 104. 

Mo.—Carmody v. St. Louis Transit 
Co., 122 Mo. A. 338, 99 SW 495. 
‘ener arate v. Rainey, 42 Pa. Co. 

Tex.—Kress vy. Lawrence, (Civ. A.) 
162 SW 448; Houston, eter RPaCo; 
v. Roberson, (Civ. A.) 138 SW 822. 

Wash.—Hayes v. Hutchinson, 81 
Wash. 394, 142 P 865. 

[a] Instructions as to malice and 
want of probable cause are properly 
given when in issue. Arkansas City 
Bank v. McDowell, 7 Kan. A, 568, 
52 P 56. 

[b] Where declaration alleged con- 
spiracy, but the evidence did not sus- 
tain the allegation, it was proper to 
so instruct the jury. Burford v. 
Rainey, 42 Pa. Co. 137. 

[ce] Mlustrations.—(1) Evidence 
that a road officer of a street railroad 
company threatened a passenger with 
a controller handle of the car, and 
that the passenger was forcibly re- 
moved from‘a seat near the front of 
the car to the back platform, was 
sufficient to justify an instruction as 
to the company’s liability if its serv- 
ants threatened and put plaintiff in 
peril of his life and of great. bodily 
harm and compelled him to leave the 
car. Carmody v. St. Louis Transit 
Co., 122 Mo. A. 338, 99 SW 495. (2) 
In an action against a railway com- 
pany, its local commercial agent, and 
an officer employed by the company, 
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the evidence ® or outside of the 


evidence that while plaintiff agreed 
to take a trip with the officer, when 
the time came for starting, he refused 
to go and was compelled to go, justi- 
fied a charge that the officer in taking 
plaintiff on the trip to various sta- 
tions was falsely imprisoning plain- 
tiff. Houston, ete, R. Co. v. Rober- 
son, (Tex. Civ. A.) 138 SW 822. 

68. Ga.—Blocker vy. Clark, 126 Ga. 
484, 54 SEH 1022, 7 LRANS 268, 8 Ann 
Cas 381. 

Mich.—F¥iler v. Smith, 96 Mich. 347, 
55 NW 999, 35 AmSR 603. 

Mo.—Vest vy. S. S. Kresge Co., (A) 
213 SW 165. 

N. J.—Shaefer v. Smith, 92 N. J. 
Le. 267,°106 Avi21) 

Utah.—Smith v. Clark, 37 Utah 116, 
106 P 653, 26 LRANS 953, AnnCas 
1912B 1366. ; 

[a] Misleading instruction held er- 
ror.—(1) An instruction is mislead- 
ing which states that if defendant 
had good reason to, and in good faith 
did, believe that plaintiff was guilty 
of adultery, he was warranted in 
making the arrest on such charge and 
holding him therefor, since a prose- 
cution for adultery can be instituted 
only by the husband or wife of one 
of the guilty persons, and an officer, 
whatever his suspicions may be, has 
no right to make such an arrest. Filer 
v. Smith, 96 Mich. 347, 55 NW 999, 
35 AmSR 603. (2) An danstruction 
that all persons issuing, procuring, or 
serving void process under which 
plaintiff was arrested were liable 
was held erroneous on appeal for 
failure to include the qualification 
that a mere complainant was entitled 
to exemption, and therefore was not 
liable on the same ground as the 
others, Smith y. Clark, 37 Utah 116, 
106 P 653, 26 LRANS 958, AnnCas 
1912B 1366. (3) It was error to 
charge no written complaint neces- 
sary to justify issuance of a war- 
rant by a justice of the peace. Shaef- 
er v. Smith, 92 N. J. L. 267, 106 A 21. 

[b] Held not misleading.—Cooper 
v. Johnson, 81 Mo. 483 (use of word 
“countenanced”), 

[c] Mlisdirection as to probable 
cause,—Craven v. Bloomingdale, 30 
Mise. 650, 64 NYS 262 [aff 54 App. 
Div. 266, 66 NYS 525 (rev on other 
grounds 171 N. Y. 439, 64 NE LOODAs 
Gibbons v. Alison, 3 C. B.181, 54 ECT 
181, 136 Reprint 73; Grant vy. Moser, 
Pape & G. 123, 44 ECL 74, 134 Reprint 

69. Hoagland v. Forest Park 
Highlands Amusement Co., 170. Mo, 
335, 70 SW 878, 94 AmSR 740; Gam- 
ble v. Keyes, (8. D.) 178 NW 870; 
Southwestern Portland Cement Co. v. 
Reitzer, (Tex. Civ, A.) 185 SW 237. 

_ [a] Mlustrations.—(1) In an ac- 
tion for an unlawful arrest and as- 
sault, an instruction that the com- 
pany had a right to exercise reason- 
able care to protect the property of 
the true owner, inadvertently mislaid 
or lost on its’ premises, and that if 
defendant only endeavored to obtain 
from plaintiff the valuables so found, 
to keep them for the true owner, their 
request was not unreasonable, and 
defendant had the right to eject 
plaintiff on his refusal to comply 
with their requests, using such force 
as was necessary, is erroneous, as 
not supported by the evidence, since 
the assault was not committed for 
the purpose of ejecting plaintiff 
from the premises, but in an unlaw- 
ful arrest. Hoagland v. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740. (2) 
Plaintiff was arrested while earrying 
away a box of tools. There was no 
evidence that the tools in the box had 
been stolen, and certain tools that 
had been stolen had been recovered 
and had been in the possession of de- 
fendant’s agents before the arrest 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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issues,”° 
been charged in substance.?? 


[§ 163] b. Damages. 


was made, and were retained in de- 
fendant’s possession and not carried 
with plaintiff to the magistrate. 
There was, therefore, no evidence to 
authorize a charge embodying Code 
Cr. Proc. art 364, providing that all 
persons have a right to prevent theft 
by seizing any personal property 
which has been stolen and bring- 
ing it, with the supposed offender, 
before a magistrate. Southwestern 
Portland Cement Co. v. Reitzer, (Tex. 
Civics.) 135 5SW--237%.. (3) 
there was no evidence that éstab- 
lished any injury to plaintiff’s good 
mame among her friends and asso- 
ciates by reason of her illegal ar- 
rest, the question of damages result- 
ing from such injury should not be 
submitted to the jury. Gamble v. 
Keyes, (S. D.) 178 NW 870. 

70. Stewart v. Feeley, 118 Iowa 
524, 92 NW 670; Barabasz v. Kabat, 
86 Md. 23, 37 A 720; Stearns v. Op- 
penheim, 146 App. Div. 651, 131 NYS 
533; Zwickert v. Brooklyn Heights 
R.. Col L27:4A pp. > Dive:'304;, 114, NYS 


480. 

[a] Tllustrations.—(1) Where de- 
fendant, a police officer, pleaded in 
justification that he arrested plain- 
tiff without a warrant under the au- 
thority of a city warrant requiring 
officers to arrest all suspicious char- 
acters wandering about the city or 
who cannot give satisfactory explana- 
tions, an instruction defining ‘‘va- 
grancy” under the general state law 
and the right of officers to arrest 
vagrants is erroneous as outside the 
issues. Stewart v. Feeley, 118 Iowa 
524, 92 NW 670. (2) An instruction 
that if defendant had reasonable 
grounds to believe that plaintiff was 
without visible calling by which to 
maintain himself, and defendant 
acted in good faith in making the 
arrest, was outside the issues. Stew- 
art v. Feeley, 118 Iowa 524, 92 NW 
670. (3) Where there is no ques- 
tion as to the illegality of the arrest, 
but the issue is on defendant’s con- 
nection therewith, an _ instruction 
that, if defendant makes no claim 
that there was any crime: committed 
by plaintiff, the simple question is 
whether there was or was not an im- 
prisonment and restraint of plaintiff’s 
person, is erroneous. Zwickert v. 
Brooklyn Heights R. Co., 127 App. 
Div. 304, 111 NYS 480. 

[b] Partly within and partly with- 
out scope of employment.—Where 
plaintiff's wife was wrongfully ar- 
rested by officers at the instigation of 
defendant’s employee acting beyond 
the scope of his employment, an in- 
struction which did not distinguish 
between injuries caused by defend- 
ant’s agent’s act in pushing plaintiff's 
wife from a church door, for which 
defendant would have been liable, and 
those caused by the arrest, for which 
defendant would not have been liable, 
was reversible error. Barabasz v. Ka- 
bat, 86 Md. 23, 37 A 720. 


71, New York, etc., R. Co. v. Wal- 
dron, 116 Md. 441, 82 A 709, 39 
LRANS 502; Schultz v. Greenwood 


Cemetery, 190 N. Y. 276, 83 NE 41; 
De Silve v. New York Cent. R. Co., 
182 App. Div. 497, 169 NYS 924; 
' Greene v. Fankhauser, 137 App. Div. 

124,121 NYS 1004. ~ 

[a] Error to refuse requests.—(1) 
Where plaintiff was arrested for re- 
fusing to deliver up defendant’s auto- 


5 It is error to refuse to charge requests 
which are correct propositions of law,’ but it is 
not error to refuse to charge what has previously 
The charge must be 
read in the light of the evidence that has been re- 
ceived *? and construed in its entirety.’ 

The court should instruct 
the jury fully on the question of damages according 
to the facts,’> and must not leave the jury to infer 
a right to be governed by their arbitrary discretion 


Where 
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ings.78 


mobile which plaintiff's employees 
had taken from the street, and which 
plaintiff was holding for payment 
of a debt owing from defendant, al- 
though plaintiff had no lien thereon, 
and defendant claimed that plaintiff 
was guilty of a felony, it was error 
to refuse a charge that plaintiff had 
no lien upon the car and no right to 
retain possession of it, because de- 
fendant owed him money, although 
plaintiff's attorney at the commence- 
ment of the trial conceded those 
facts, since the jury might have lost 


‘sight of such concession during the 


trial, and may not have fully under- 
stood that it was binding upon plain- 
tiff, and was a correct rule of law 
under which plaintiff had no right to 
retain the car. Greene v. Fankhauser, 
137 App. Div. 124, 121 NYS 1004. (2) 
Whether or not plaintiff made an ad- 
mission of guilt at time of arrest is 
a question for the jury, and the re- 
fusal of the court to charge the jury 
on this point, when requested, is er- 
ror. Schultz v. Greenwood Cemetery, 
190 N. Y. 276, 88 NE 41. 

[b] Request erroneously refused 
as abstract.—False imprisonment of 
a passenger constitutes “personal in- 
jury,” so that, in an action for im- 
prisonment, a prayer, directing that 
it was the carrier’s duty to use all 
reasonable care to protect plaintiff 
from personal injury and insult, was 
not abstract. New York, ete, R. Co. 
v. Waldron, 116 Md. 441, 82 A 709, 39 
LRANS 502. 

72. Kittredge v. Frothingham, 114 
Me. 537, 96 A 1063; Bacon v. Bacon, 
76 Miss. 458, 24 S 968. 

73. Bingham v. Lipman, 40 Or. 
363, 67 P 98. ; 

[a{ Reason for rule.—Instructions, 
although too broad when standing 
alone, must be interpreted in view of 
the evidence, and may be correct 
when so_ interpreted. Bingham v. 
Lipman, 40 Or. 363, 67 P 98. 

74, I1l.—Siegel v. Connor, 171 Ill. 
572, 49 NE 728; Coolahan v. Field, 159 
Tll. A. 466. 

Ind.—Harness v. Steele, 159 Ind. 
286, 64 NE 875. 


N. Y.—Murray v. Friensberg, 15 
NYS 450. 
Wis.—Nelson v. Snoyenbos, 155 


Wis. 590, 145 NW 179. 

Man.—Sinclair v. Ruddell, 16 Man. 
53, 58, 3 WestLR 5382. 

N. B.—Markey v. Sioat, 41 N. B. 
234, 6 DomLR 827, 11 HastLR 295; 
Maddox v. Murphy, 27 N. B., 263. 

“The whole of the charge has to be 
read together, and although certain 
sentences, if taken alone, might seem 
objectionable, when their meaning is 
properly explained as in this case, I 
do not think they should be held as 


misdirection.” Sinclair y. Ruddell, 
supra. 
75. Harness v. Steele, 159 Ind. 286, 


64 NE 875; Taylor v. Hearn, 63 Tex. 
Civ. Av. 333, 1338 SW, 301; Hayes v. 
Hutchinson, 81 Wash. 394, 142 P 865; 
Howell. v. Wysor, 74 W. Va. 589,82 
SE 503, AnnCas1914C 519. 

[a] For example (1) an instruc- 
tion defining the measure of damages 
to which separate plaintiffs were en- 
titled should he given. Taylor v. 
Hearn, 63 Tex. Civ. A. 333, 133 SW 
301. (2) An instruction which tells 
the jury in what cases punitive dam- 
ages are recoverable, making no 
mention of any other kind of dam- 


in lieu of the facts in proof.7¢ 
though they state correctly general principles of 
law, have been held erroneous because they were 
too broad when applied to the facts of the case 
they were intended to cover’? and to the plead- 
It is not error to refuse to charge requests 
that are not applicable to the facts of the case, al- 
though the requested instruction as an abstract 
proposition states a correct rule of law.79 A request 
only partly correct is properly modified.®° 
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Instructions, al- 


The in- 


ages, leaves the jury to infer that 
the case they are considering be- 
longs to such class. Claiborne v. 
Chesapeake, ete., R. Co., 46 W. Va. 
363, 338 SE 262. 


_[b] Correct charge (1) as to spe- 
cial damage. Joske v. Irvine, (Tex 
Civ. A.) 48 SW 278. (2) As to 


measure of damages. Bolton vy. Vel- 
fe 94 Va. 393, 26 SH 847, 64 AmSR 
76. Girdner v. Taylor, 6 MHeisk. 
(Tenn.) 244; Howell v. Wysor, 74 W. 
ue. 589, 82 SE 503, AnnCasi1916C 
[a] Held misleading.—That if the 
jury found for plaintiff, the amount 
was entirely for them and might be 
anywhere between the amount sued 
for and one cent. Howell v. Wysor, 
74 W. Va. 589, 82 SE 5038, AnnCas 
291 6C, 519, 
77. Illinois Cent. R. Co. y. Den- 
nington, 172 Ky. 326, 189 SW 217. 
[a]. Held error.—‘‘The instruction 
on the measure of damages au- 
thorizes a finding of damages for 
both mental and physical suffering. 
It does not appear that plaintiff's 
arrest was accompanied by unneces- 
sary force, or that, while being de- 
tained, he was subjected to any 
bodily suffering or physical pain. Un- 
der the circumstances, therefore, 
damages for physical suffering were 
not recoverable, and the instruction. 
on the measure of damages was erro- 


neous.” Illinois Cent. R. Co. v. Den- 
nner ee: 172. Ky. 326, 189 SW 
thie 
[b] Supported by evidence.—(1) 


Where plaintiff testified that he con- 
sidered his detention a disgrace to 
himself and to his wife and children, 
an instruction allowing the jury to 
consider, in computing  plaintiff’s 
damages, his sense of shame, loss 
of social reputation, ete., is support- 
ed by the evidence. Hayes v. Hut- 
chinson, 81 Wash. 394, 142 P 865. (2) 
An instruction that, in assessing 
plaintiff's damages, on finding for 
him the jury might consider any in- 
juries inflicted upon him, the pain 
incident thereto, and his humiliation, 
was not improper, as assuming facts. 
St. Louis, etc., R. Co. v. Hudson, 95 
Ark. 506,°130 SW 534. 

[c] Held not prejudicial—In an 
action for false imprisonment the 
giving of an instruction authorizing 
recovery for bodily pain, if any, suf- 
fered by plaintiff from his imprison- 
ment was not prejudicial, although 
there was no evidence that any vio- 
lence was used against plaintiff, 
where the instructions, taken to- 
gether, clearly stated that the actual 
damages, if any, should be based on 
the extent of physical and mental 
pain, if any, suffered by plaintiff. 
Spillett v. Clear Lake Boating, etc., 
Co., (Iowa) 155 NW 822. 

78. Bergeron v. Peyton, 106 Wis. 
377, 82 NW 291, 80 AmSR 33. 

[a] Where no special damages 
were alleged, it was error to instruct 
the jury to asses a sum which would 
fairly compensate plaintiff for the in- 
jury, if any, to his reputation. Ber- 
geron v. Peyton, 106 Wis. 877, 82 NW 
291, 80 AmSR 33. 

79, Kittredge v. Frothingham, 114 
Me. 537, 96 A 1068. 


80. Kirk v. Garrett, 84 Md. 383, 35 
A 1089; Pincham.v. Dick, 30. Tex. 
Civ. A. 230, 70 SW 3338. 
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structions must not be misleading.s! Instructions 
on the question of exemplary damages must be sup- 
ported by the pleadings and the evidence’? The 
grounds for the award of punitive damages should 
be stated §* and the effect of matter in mitigation 
explained.*4 Instructions must not authorize a dou- 
ble punishment for the same wrong. If they call 
for damages sufficiently punitive, to further in- 
struct jury to add a sum as punitive damages is er- 
ror; but, if justified by the evidence, it is proper to 
instruct that if the jury find the compensatory dam- 
ages as ascertained by them not sufficiently punitive 
as to’ defendant’s wrongful conduct, they may in- 
crease the sum until it becomes punitive.®®> In a 
ease of joinder the judge should submit to the jury 
two issues not only as to the respective causes. of 
action but also as to the respective damages there- 
tor.=° 

[§ 164] 3. Verdict and Findings.*? Where each 
of several defendants is liable for the same wrong, 
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[$§ 163-165 


a verdict may properly be found against each of 
them and against all of them jointly,?* or against 
any or all of defendants.*® And in a case where 
both of two defendants were liable if either was 
liable, but a verdict was found in favor of one and 
against the other, it was held that the latter had 
no standing to object on account of the incon- 
sistency.°° An-answer to a special interrogatory 
referring only to a portion of the evidence as to 
probable cause is not conclusive as to the entire 
question, and, although favorable to defendant, is 
not inconsistent with a general verdict for plain- 
Tue. 

[§ 165] I. Review. The general rules as to the 
review of civil actions in proceedings <by appeal 
or writ of error are applicable to actions for false 
imprisonment.®? A judgment may be reversed for 
prejudicial error as to the instructions,®® admission 
of evidence,®* submission of issues to the jury,®® or 


81. Bacon v. Bacon, 76 Miss, 458, 
24°S 968; Vest v. S. S. Kresge Co., 
(Mo. A.) 213 SW 165; Pincham v. 
Dick, .20 Tex. Civ. A. 2380, 70 SW 
333; Davis v. Chesapeake, etc., R. Co., 
61 W. Va. 246, 56 SE 400, 9 LRANS 
$93; and cases infra this note. 

[a] Misleading instructions.—(1) 
Use of term ‘just cause” instead of 
“probable cause.” Davis v. Chesa- 
peake, etc., R. Co., 61 W. Va. 246, 56 
SE 400, 9 LRANS 993. (2) A re- 
quested instruction authorizing a re- 
covery of any sum incurred or paid 
by plaintiff for medical attention 
made necessary by the false impri- 
sonment. Pincham v. Dick, 30 Tex. 
Civ. A. 230,°70 SW 3338. (3) A re- 
quested instruction that the jury 
should fully consider the evidence as 
to good faith was properly refused 

- where it did not state the purpose for 
which it was to be considered, name- 
ly, in mitigation of damages. Bacon 
v. Bacon, 76 Miss. 458, 24 S 968. 

[b] Instructions held not mislead- 
ing.—Stating form of verdict in case 
of finding against both defendants cr 
in favor of one and against the other. 
Harness v. Steele, 159 Ind. 286, 64 NE 
875 


[ec] Held not to sanction punitive 
damages.—An instruction in an ac- 
tion for damages for false imprison- 
ment that, in considering the amount 
of damages awarded, the jury might 
consider plaintiff’s mental suffering, 
if any, also her sense of shame and 
humiliation, and wrongful acts, if 
any, committed against her, and 
award such damages as are shown by 
a preponderance of the evidence, did 
not authorize punitive damages. 
Ayres v. Harmon, 56 Ind. A, 436, 104 
NE 315. 

82. Panjiris v. Hartman, 196 Mo. 
539, 94 SW 270; Clissold v. Machell, 
Ome Ca 1G. Es: A222 

[a] Evidence (1) that the arrest 
complained of was made through 
mistake and resulted in only a gen- 
tle and brief detention of plaintiff 
will not warrant a charge on vindic- 
tive damages. Pincham v. Dick, 30 
Tex. Civ. A. 230, 70 SW 333. 
instruction that the jury were at lib- 
erty to award exemplary damages 
was justified, where the evidence es- 
tablished that one of defendants had 
used insulting language while exam- 
inging plaintiff as a magistrate. Clis- 
sold v. Machell, 26 U. C. Q: B. 422. 

83. Craven v. Bloomingdale, 171 N. 
Y. 439, 64 NE 169; Lewine v. Inter- 
borough Rapid Transit Co., 61 Misc. 
UT, TVZ UNS? 15. 

[a] For example, an instruction 
that if plaintiff was falsely impri- 
soned he is entitled to punitive dam- 
ages is erroneous unless qualified by 
statement that the tort must have 


(2) An’ 


been wanton or malicious. Craven v. 
Bloomingdale, 171 N. Y. 439, 64 NE 
169; Lewine v. Interborough Rapid 
Transit Co., 61 Mise. 77, 113 NYS 
15 


{b] Instructions sustained.—Bir- 
mingham Ledger Co. v. Buchanan, 10 
Ala. A. 527, 65 S 667; Hutchinson v. 
PRBS Ap Oil Co., (Mo, A.) 218 SW 
51, 

[ec] t 
tion in an action for false imprisong 
ment authorizing the jury to award 
exemplary damages as a warning to 
defendant and all others not to com- 
mit in the future such wrongs was 
erroneous. Schneider v. McGill, 64 
SW 835, 28 KyL 587. ; 

[d] Instruction on malice must be 
given when punitive damages are 
asked. Hill v. S. S. Kresge Co., (Mo. 
A.) 217 SW 997. 

84 Wehmeyer vy. Mulvihill, 150 
Mo. A. 197, 130 SW 681; Gamble v. 
Keyes, (S. D.) 178 NW 870; Pincham 
Vv. eae 30 Tex. Civ. A.’ 230, 70 SW 
353. 

[a] TIllustrations.—(1) Where, in 
an action based on the arrest of 
plaintiff an the charge of false pre- 
tenses, the evidence showed that 
plaintiff was not guilty of any of- 
fense, and there was slight evidence 
that his conduct was such as to re- 
pel the idea that defendant acted 
with malice or wantonness in causing 
his arrest, the court in submitting 
the issue of punitive damages must 
require the jury to consider plantiff’s 
conduct in mitigation. Wehmayer v. 
Mulvihill, 150 Mo. A. 197, 130 SW 
681. (2) An instruction that good 
faith in the arrest or honest belief 
in guilt could not be considered as 
lessening actual damages where an 
innocent party has been arrested, a 
concluding clause, stating that an 
honest claim of reasonable or proba- 
ble cause might be considered in mit- 
igation in determining the amount of 
punitive damages, if any, was erro- 
neous and misleading, since it would 
lead the jury to understand that good 
faith and probable cause could only 
be considered in mitigation of puni- 
tive damages; whereas, if good faith 
and probable cause existed, there 
should be no punitive damages. Vest 
vent S. Kresge Co., (Mo. A.) 213 SW 

85. Claiborne v. Chesapeake, etc., 
R. Co., 46 W. Va. 368, 33 SE 262. 

86. Kelly v. Durham Tract. Co., 
133 N. C. 418, 45 SE 826 (dictum). 
1868] Generally see Trial [38 Cyc 

88. Bath v. Metcalf, 145 Mass. 274, 
14 NE 133, 1 AmSR 455. 

89. Bingham v. Lipman, 40 Or. 

in ‘an 


Held erroneous.—An instruc- 


363, 67 P 98, 
[a] Rule applied.—Where 


action for false imprisonment, the 
complaint charges a conspiracy ‘be- 
tween joint defendants, and the court 
charges that plaintiff cannot recover 
unless a conspiracy is proved, never- 
theless a verdict against one of de- 
fendants, who was the principal, and 
not against the others, who were 
managing agents of the principal, 
does not render the verdict void. 
Bingham v, Lipman, 40 Or. 363, 67 P 
98. 

Joint liability see supra § 69. 

90. Burroughs v. Eastman, 101 
Mich. 419, 59 NW 817, 45 AmSR 419, 
24 LRA 859. 


91. Eberhart v. Murphy, (Wash.) 
138 SPAT: 
92. Stearns v. Oppenheim, 146 


App. Div. 651, 131 NYS 533; Klauder 
v. Gabriels, 147 NYS 862. See cases 
infra this and following notes. 

[a] Exceptions necessary to re- 
view judge’s charge. Bulmer vy. 
O’Sullivan, 28 N. S. 406. 

Review generally see Appeal and 
Hrror 3.C.°J. p 255. 

93. Hoagland v. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740; Davis 
v. Chesapeake, ete. R. Co. 61 W. 
Va. 246, 56 SE 400, 9 LRANS 993; 
Claiborne y, Chesapeake, ete., R. Co., 
46 W. Va. 363, 33 SH 262. 

Instructions see supra §§ 162, 163. 

94. Philadelphia, ete., Jt Comtave 
Crawford, 112 Md. 508, 77 A 278; 
George v. Norfolk, etc, R. Co., 78 
W. Va. 345, 88 SE 1036; Schoette v. 
Drake, 139 Wis. 18, 120 NW 393. 

fa] Tllustrations.—(1) In a suit 
against a railroad for false impris- 
onment, a question put to one of 
defendent’s witnesses and calling for 
his opinion as to whether or not the 
employee that made the arrest was 
then acting within the scope of his 
employment -was wrongly admitted, 
and such admission was reversibl” 
error. Philadelphia, etc., R. Co. v. 
Crawford, 112 Md. 508, 77 A 278. (2) 
Where the court excluded evidence 
which had no bearing on justification, 
but was competent and relevant on 
the issue of damages, such exclusion 
was reversible error. George v. Nor- 
folk, ete, R. Co., 78 W. Va. 345, 88 


SE 1036; Nelson v. Snoyenbos, 155. 


Wis. 590, 145 NW 179. 

Admissibility of evidence see supra 
§§ 147-155. 

95. Grau v. Forge, 
209 SW_ 369, 3 ALR 642; Curry v. 
Traver-Bird Co., 167 Mich. 17, 132 
NW 463; Rosendale v. Market Square 
Dry Goods Co., (Mo. A.) 213 SW 189; 
Schoette v. Drake, 139 Wis. 18, 120 
NY ee 

a] Issue should have been sub- 
mitted to jury.—‘Plaintiff must be 
given the benefit of every inference 


SS ana aa ent aa as STE a ce ce 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


188 Ky. 521, 
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—§ 165] 


the general conduct of the trial..® <A verdict un- 
supported by the evidence will be set aside.%7 


judgment will not ordinarily be 


matter resting within the discretion of the trial 
court °° nor for an error not appearing upon the 
face of the record,®® or which has been waived by the 
appellant at the trial,t or which is not prejudicial 
Where defendant is suc- 


to the party appealing.? 


that a jury can reasonably draw 
from t evidence. . .. And the evi- 
dence ‘ plaintiff's favor must be 
taken as true.” So where defendant 
arrested plaintiff on a charge of 
theft, rejecting all his offers to es- 
tablish his honesty and acting en- 
tirely on the word of an employee, 
the court made a reversible error in 
sustaining a demurrer by defendant. 
Rosendale v. Market Square Dry 
Goods Co., (Mo. A.) 213 SW 169, 172. 
Questions of law and fact see 
Supra §§ 157-161. 
§ dey pats of evidence see supra 
96. 


10 BastLR 305. 

[a] Illustration. — Where defend- 
ants sought to justify their act in 
arresting plaintiff, who was the 
manager of a hotel, without a war- 
rant on ground that plaintiff was the 
Keeper of a bawdyhouse within the 
meaning of the statute and the jury 
were asked: “Might the plaintiff rea- 
sonably from her observations and 
opportunities of observation of the 
people resorting to the hotel have 
come to the conclusion that a num- 
ber of such persons were of ill- 
repute?” and answered: ‘We don’t 
know,” a new trial will be granted 
for failure to answer the question 
submitted. Hopper v. Clark, 40 N. B. 
568, 10 EastLR 305. 

97. Page v. Miller, 13 Oh. Cir. Ct. 
663, 6 Oh. Cir. ‘Dec. 676; Parham v. 
Shockler, (Tex. Civ. A.) 73 SW 839; 
McKain vy. Baltimore, etc., R. Co., 
65 W. Va. 233, 64 SE 18, 131 AmSR 
964, 23 LRANS 289, 17 AnnCas 634. 


[a] Tllustrations. — (1) Where 
plaintiff was arrested for the pur- 
pose of intimidating him, and the 


evidence showed further that the ar- 
rest was procured wrongfully and 
without probable cause, a verdict for 
the defendant will be set aside as 
against the weight of evidence. 
Page v. Miller, 13 Oh. Cir. Ct. 663, 
6 Oh. Cir. Dec. 676. (2) In a suit 
for false imprisonment against a 
marshal and his sureties, where the 
complaint alleged that the marshal 
had executed a bond with the given 
defendants as sureties, and the an- 
swer admitted the official status of 
the marshal and pleaded the general 
issue, it was held on appeal that 
judgment against the sureties must 
be set aside for lack of proof that 
they had executed a bond and were 


liable. Farham v. Shockler, (Tex. 
Civ. A.) 73 SW 839. 
[b] Must show special officer 


acted for employer.—HEvidence that 
arrest was made by special police- 
man in employ of a private company, 
without showing the act was com- 
mitted with authority of his em- 
ployer or in the protection of its 
property or business, will not sus- 
tain a verdict against such company 
and was rightfully set aside. Mc- 
Kain v. Baltimore, ete. R. Co., 65 
W. Va. 233, 64 SE 18, 131 AmSR 
964, 23 LRANS 289, 17 AnnCas 


634, 

{c] Qualification of rule.—A ver- 
dict will not be set aside as perverse, 
although contrary to the weight of 
the evidence, and to the opinion ex- 
pressed by the trial judge in his 
charge, unless the jury have disre- 
garded the ruling of the judge on 
questions of law. McAllister  v. 
Johnson, 40 N. B. 73. ; 

9g. Nelson v. Snoyenbos, 155 Wis. 


590, 145 NW 179. 


Hopper v. Clark, 40 N. B. 568, 
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reversed for a 


[a] Example.—Although the evi- 
dence would warrant a trial judge 
in reducing the amount of a recov- 
ery or granting a new trial, it is not 
reversible error for him, in the ex- 
ercise of his discretion, not to do 
so. Nelson v. Snoyenbos, 155 Wis. 
590, 145 NW 179. 

99. Therriault v. Breton, 114 Me. 
137, 95.A 699. 

[a] Mlustration. — When testi- 
mony claimed to be objectionable 
does not appear in the transcript, 
the reviewing court will presume 
that the rulings of the trial court 
were correct and will refuse to pass 
upon objections ‘to such rulings. 
Therriault v. Breton, 114 Me. 137, 95 
A 699. 

1. Ocean SS. Co. v. Williams, 69 
Ga. 251; Edger v. Burke, 96 Md. 715, 
54 A 986; Paine v. Kelley, 197 Mass. 


22, 83 NE 8. See generally Appeal 
and Error § 580. 
[a] MIlustrations. — (1) Where 


plaintiff joins actions for false ar- 
rest and for abuse of process in 
one count of the same complaint, 
and defendant answers instead of de- 
murring, and goes to trial on the 
issues, defendant has waived his 
rights and on appeal judgment will 
not be reversed for duplicity of 
pleading. Paine v. Kelley, 197 Mass. 
22, 83 NE 8. (2) Where, in an ac- 
tion for false imprisonment, plain- 
tiff is, without objection, allowed to 
show the counsel fees and costs in- 
curred by him by reason of the im- 
prisonment, a judgment for plaintiff 
will not be reversed merely because 
there was no allegation in the com- 


plaint regarding such costs and 
counsel fees. Ocean SS. Co. vy. Wil- 
liams, 69 Ga, 251. (8) Although a 


demurrer to a plea of justification, 
which fails to set out the facts, 
should have been sustained by the 
trial court, if instead of standing on 
the demurrer and allowing judgment 
to be entered for defendant, plaintiff 
pleads over and, after issue joined, 
justification is established, the over- 
ruling of the demurrer will not be 


held reversible error on appeal. Ed- 
ger vy. Burke, 96. Md.. 715,54 A 
986. 


2. Swart v. Kimball, 43 Mich. 443, 
5 NW 635; Monson v. Rouse, 86 Mo. 
A. 97; Taylor v. Hearn, 63 Tex. Civ. 
A. 333, 133 -SW.801; Little, v..) Rich, 
6b. Tex. Civ. A. 826) 118) SW LO: 
Howell v. Wysor, 74 W. Va. 589, 82 
SE 503, AnnCas1914C 519. See Ap- 
peal and Error § 491, 

{a] Admission of evidence.—(1) 
Error cannot be predicated on the 
admission in evidence of a telegram 
where everything contained therein 
was shown by other undisputed evi- 
dence. Taylor v. Hearn, 63 Tex. Civ. 
A.’ 333, 1833 SW 301. (2) To allow 
proof of the contents of a lost war- 
rant by testimony of witnesses other 
than the legal custodian was held 
not to be reversible error if the fact 
and contents of such paper otherwise 
sufficiently appear from that record. 
Howell v. Wysor, 74 W. Va. 589, 82 
SE 503, AnnCas1916C 519. 

[b] Exclusion of evidence.—The 
exclusion of a letter to prove a fact 
concerning which there is no_con- 
troversy is harmless error. Little 
v. Rich, 55 Tex. Civ. A. 326, 118 SW 
1077. 

3. Geary v. Stevenson, 169 Mass. 
23, 47 NE 508; Oak Island Hotel Co. 
v. Oak Island Grove Co., 165 Mass. 
260, 42 NE 1124; Sullivan v. Lowell, 
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cessful, and plaintiff is not entitled to recover, he 
cannot urge errors in the admission or exclusion of 
evidence going merely to the measure of damages.? 
Instructions which, although erroneous, are not 
prejudicial to the defeated party are not grounds 
for a reversal,* nor are slight inaccuracies not bear- 
ing on the amount of the recovery.® 
fendant is liable, he cannot complain because the 


Where a de- 


ete., St. R. Co., 162 Mass. 536, 39 NE 
185; Poland v. Brownell, 131 Mass. 
138, 41 AmR 215. 

4 Ill—Siegel v. Connor, 171 Ill. 
572, 49 NE 728. ‘ 

Nev.—Strozzi v. Wines, 24 Nev. 
389, 55 P 828, 57 P 832. 

N. Y.—Stevens v. O’Neill, 51 App. 
Div. 364, 64 NYS 668 [aff 169 N. Y. 
375, 62 NE 424]. 

Pr autre cy! v. Carter, 175 P 

Tex.—Texas, etc., R. Co. v. Parker, 
29 Tex. Civ. A. 264, 68 SW 831. 

Utah.—Salisbury v. Poulson, 51 
Utah 552, 172 P 315. 

W. Va.—Davis v. Chesapeake, etc., 
R. Co., 61 W. Va. 246, 56 SH 400, 
9. LRANS 993. 

[a] Tllustrations. — (1) Where 
plaintiff was detained in defendant’s 
store and searched on suspicion of 
having stolen a watch, in an action 
for false imprisonment @ charge that 
false imprisonment was unlawful re- 
straint of the person, with or with- 
out process of law, was without 
prejudice to defendant, since there 
was no question of process in the 
case... Stevens v. O’Neill, 51 App. 
Div. 364, 64 NYS 663 [aff 169 N. Y. 
375, 62 NE 424]. (2) An. instruc- 
tion that plaintiff must prove ab- 
sence of probable cause merely 
imposes an additional burden on 
plaintiff without working injury to 
defendant, hence affords no grounds 
for exception by defendant. Stevens 
v. O’Neill, 51 App. Div. 364, 64 NYS 
663 [aff 169 N. Y. 375, 62. NE 424]. 
(3) Where plaintiff, while asleep, 
was locked in a freight car by an 
employee of defendant, an instruc- 
tion that the railroad would be lia- 
ble if its servants acted within the 
apparent scope of their authority, in 
detaining plaintiff in the car, whether 
correct or not, was without preju- 
dice. ‘Texas, ete., R. Co.’ v. Parker, 
29 Tex. Civ. A. 264, 68 SW 831. (4) 
If the proof of defendant’s liability 
is so conclusive as to require a di- 
rection of verdict for plaintiff had 
this been asked for, an erroneous in- 
struction in favor of plaintiff did not 
prejudice defendant and is not re- 
versible error. Davis v. Chesapeake, 
éte,, oc R. (Cor, 61 VW. Wa. 246) 256 Si 
400, 9 LRANS 993. (5), In an action 
for false imprisonment where there 
was no evidence indicating defend- 
ant was guilty of restraining plain- 
tiff by personal violence, an instruc- 
tion correctly defining intentional re- 
straint and referring to restraint by 
personal violence was error but 
harmless and therefore no ground for 
reversal. Salisbury v. Poulson, 51 
Utah 552, 172 RP 315. 

[b] Erroneous instruction cured 
by ‘verdict.—(1) Where the evidence 
showed no malice but the court in- 
structed the jury on malice in con- 
nection with punitive damages, it 
was harmless error so to charge, 
where by the amount of the verdict 
it was evident that the jury made 
no award of punitive damages. Sli- 
fer v. Yorath, 52 Mont. 129, 155 » 
1113. . (2) Where the jury, after a 
general and unexplained charge by 
the court, found a special verdict 
properly determining the cause irre- 
spective of the general language of 
the court it is not reversible error. 
Arneson v. Thorstad, 72 Iowa 145, 38 
NW 607. 

5. Warner v. Riddiford, 4 C. B. 
N. S. 180, 93 ECL 180, 140 Reprint 
1052. 
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case was submitted to the jury upon a theory which, 
although erroneous, was more favorable than he was 
entitled to.6 Error in instructing the jury that 
plaintiff is entitled to recover the damages, if any, 
that an average man would suffer instead of in- 
structing them that plaintiff is entitled to recover 
the damages which he has suffered is harmless, where 
there is nothing to indicate that plaintiff suffered 
less than the average man.’ Error in submitting 
a question of probable cause to the jury when 
there is no conflict in the evidence will not entitle 
defendant to a reversal unless a finding of probable 
cause if made by the trial court would be supported 
by evidence.8 Error, if any, in permitting the jury 
to consider the presence or absence of malice in 
order to determine whether exemplary damages 
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[§§ 165-167 


“ 


should be allowed, in a ease where there was no 
evidence tending to show the presence of malice, 
is harmless, where by the small award made by the 
jury it is evident that exemplary damages are not 
allowed.? The technical distinction between re- 
quired proof in an action for malicious prosecution 
and one for false imprisonment cannot be raised for 
the first time on appeal.!° Where the pleadings do 
not present a cause of action for false imprison- 
ment, plaintiff on appeal from a verdict against 
him in an action for malicious prosecution*cannot 
insist that the verdict should have been in his favor 
because of a false imprisonment.1!_ The court will 
not reverse a judgment to enable the complaining 
party to'recover nominal damages.?? 


VII. DAMAGES AND PENALTIES 


{§ 166] A. Nominal Damages. The fact of an 
illegal restraint raises the right to recover at least 
nominal damages.!* ‘To warrant a recovery of more 
than nominal damages plaintiff must show that he 
has sustained actual damages,!* although he is not 
required to allege and prove special damages." 

[§ 167] B. Compensatory Damages—l. In Gen- 
eral. A successful plaintiff in an action for false 


imprisonment is entitled to compensation for the 


injuries shown to have been sustained by him,** — 


which are the proximate result of defendant’s 
wrongful act+* and its natural and probable con- 
sequence.'® So long as the causal connection be- 
tween defendant’s act and plaintiff’s injury con- 
tinues, defendant remains liable, although others 
participate,!® for example, for the neglect of prison 


6. Bingham v. Lipman, 40 Or. 363, 
Cts 98. 

7. Mumford v. Starmont, 139 Mich. 
188, 102 NW 662, 69 LRA 350. 

8. Mallery v. Erie R. Co., 86 N. J. 
210, 92 A, 371. 

9. Slifer v. Yorath, 52 Mont. 129, 
Lobe 1113, 

10. De Long v. Lehigh Valley 
Transit R. Co., 59 Pa. Super. 363. 

11. Murphy v. Martin, 58 Wis. 
276, 16 NW 608. 

12. Cleveland v. Emerson, 51 Ind. 
A. 339, 99 NE 796; Arscott v. Lilley, 
14 Ont. A. 283. 


13. Mass.—Doherty v. Munson, 
127 Mass. 495. 

Mo.—Hoagland' v. Forest. Park 
Highlands Amusement Co., 170 Mo. 


335, 70 SW 878, 94 AmSR 740. See 
Davis v. Chicago, etc., R. Co., 192 Mo. 
A. 419, 182 SW 826 (where direction 
to remit compensatory damages was 
changed to order reducing them to 
one cent). 

N. C.—Lewis v. Clegg, 120 N. C. 
292, 26 SH 772. 

Pa.—Kossoui v. Knarr, 206 Pa. 146, 
55 A 854. 

Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463; Roberts v. 
ae 43 Tex. Civ. A. 206, 94 SW 
388. 

W. Va.—George v. Norfolk, etc., R. 
Co., 78 W. Va. 345, 88 SE 1036. 

Alta.—Pon Yin vy. Edmonton, 24 
CanCrCas 327, 31 WestLR 402, 8 
WestWkly 809. 4 
Pear ot v. Lilley, 14 Ont. A. 
’ Que.—Chartrand v. 
Montr. Leg. N. 237. 

“At the common law he is entitled 
to pecuniary reparation by way of 
damages, at least nominal, and, as 
much more, if anything, as the jury 
may think him entitled to under the 
evidence.’ Hoagland v. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 340, 70 SW 878, 94 AmSR 740. 

[a] In California, under the civil 
code, providing that, when a breach 
of duty has caused no appreciable 
detriment to the party affected,. he 
may yet recover nominal damages, 
in a case where no actual damage 
was shown to have been sustained, 
and defendants were not guilty of 
malice or oppression, they were not 
liable for exemplary damages, but, 
having incurred a technical liability, 
plaintiff was entitled to recover 
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nominal damages. 
139 Cal. 514, 73 P 418. See Salo v. 
Smith, 253 Call p-Av e295) 6143) S22 
(where award of nominal damages 
was held proper in action against 
sheriff for technical error in impris- 
onment of person suspected of 
felony). 

Reversal to permit recovery of 
nominal damages see supra § 165. 

14. Lewis v. Clegg, 120 N. C. 292, 
26° SE 772. 

15. Foor v. Coombs, 15 KyL 845; 
Josselyn v. McAllister, 22 Mich. 299; 
Hoagland v. Forest Park Highlands 
Amusement Co., 170 Mo. 335, 70 SW 
878, 94 AmSR 740. 


Maher v. Wilson, 


16. U. S.—Harris v. Louisville, 
etcuy is (CO. son Hed. alloc MeCall av 
McDowell, 15 F. Cas. No. 8,673, 1 


Abb. 212, Deady 233. 

Cal.—Elser v. Southern Pac. Co., 
Tt Caln Ay 493.94? Son: 
ie Roe v. Countiss, 1 Del. 

o. 

D. C—Kilbourn vy. Thompson, 11 
Dew 20s 

Kan.—Bauer y. Clay, 8 Kan. 580. 

La.—Smith vy. Dulion, 113 La. 882, 
37 S 864; Lange v. Illinois Cent. 
Ro Co: LOT Baacosuoob Ss sl 0085 Roos 
v. Goldman, 36 La..Ann. 132. 

Me.—Palmer v. Maine Cent. R. Co., 
92 Me. 399, 42 A 800, 69 AmSR 513, 
44 LRA 673. 

Mass.—Paine v. Kelley, 197 Mass. 
22, 88 NE 8. 

Mich.—Page v. Mitchell, 13 Mich. 
63, 86 AmD 75. 

Miss.—Alabama, ete. R. Co. v. 
Kuhn, 78 Miss. 114, 28 S 797. 

Mo.—Pandjiris v. Hartman, 196 
Mo. 539, 94 SW 270; Ahern vy. Col- 
lins, 39 Mo. 145. 

N. J.—Cone v. Central R. Co., >62 
NGS cae Ou h0 ean SOs 

N. Y.—Jacobs vy. Third Ave. R. 
Con TIC ADD Dive .199 75 NavS™e7T a: 
10 NYAnnCas 462 [rev 34 Misc. 512, 
69 NYS 981 (rev 33 Misc. 802 mem)]; 
Ball v. Horrigan, 19 NYS 913. 

Pa.—Dugegan v. Baltimore, ete., R. 
Co., 159 Pa. 248, 28 A 182, 186, 39 
AmSR 672. 
Be C.—Harris v. Marco, 16 S. Cc. 

S. D.—Cullen vy. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, Ann 
Cas1916B 115. 

Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463; Cabell v. 
Arnold, (Civ. A.) 22 SW 62. 


Va.—Parsons v. Harper, 16 Gratt. 
Cha Via.) 64, 
aed Va.—Ogs v. Murdock, 25 W. Va. 

Wis.—Bonesteel vy, 
Wis. 511. 

Eng.—Clark v. Newsam,.1 Exch. 
131, 154 Reprint 55. 

N. B.—Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 EastLR 295, 

[a] Loss of time not measure.— 
Where one placed in jail but not 
taken in a cell was allowed to visit 
the sheriff's apartments, but was re- 
strained from leaving the jail yard, 
he was not limited to recovery 
merely ~for.- time lost,” {Paze. ve 
Mitchell, 13 Mich. 63, 86 AmD 75, 

_ Particular elements of damage see 
infra §§ 168-175. 

17. U. S.—Knickerbocker Steam- 
boat, Co. -v.. Cusack, “172 Med. .35ss 
97 CCA 56, 19 AnnCas 968. 

Cal.—Neves v. Costa, 5 Cal. A. 
111, 89 P 860; Maher v. Wilson, 139 
Cal. 514, 73 P4118, 

Ky.—Johnson v. Collins, 89 SW 
253, 28 KyL 3875. 

Tex.—Southwestern Portland Ce- 
Hea Co. v. Reitzer, (Civ. A.) 1385 SW 

Eng.—Lock vy. Ashton, 12 Q. B. 871, 
64 ECL 871, 116 Reprint 1097. 

, Bxpenses- incurred after release see 
infra’ she. 

18. U. S—McCall v. McDowell, 15 
Pes Cas. 8,673, 1 Abb. 212; Deady 

Del.—McCaffrey v. Thomas, 20 Del. 
437, 56 A 382. 

Wee ore oe v. Maddox, 63 Ind. 
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Kan.—Whitman vy. Atchison, ete., 
R.' Co.,’ 85" Kan, 150) 16 Py) oe aaa 
LRANS 1029, AnnCas1912D 722. 

Ky.—Ross v. Kohler, 163 Ky. 583, 
595, 174 SW 36, LRA1915D 621 [eit 
Cyc]. 

Mich.—Filer v. Smith, 96 Mich. 
347, 55 NW 999, 35 AmSR 603. 

EAP Y.—Exner y. Exner, 2 AbbNCas 


Tex.—Southwestern Portland Ce- 
ment Co. v. \Reitzer, (Civ. A.) 135 
SW 237. 

Vt.—Ellis v. Cleveland, 55 Vt. 358. 
aor nena v. Bayliffe, 1~Campb. 

19. Knickerbocker Steamboat Co. 
v. Cusack, 172 Fed. 358, 97 CCA 56, 


19 AnnCas 968; Abrahams vy. Cooper, 


St Base 232: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


on 


- §§ 167-170] | 


_ officials.?° One who has custody” of : a person through 
his subordinates is responsible for injuries and in- 
dignities suffered in consequence of his neglect and 
omission to provide against the same.2t It has 
been held, however, that a magistrate is not liable 
for suffering occasioned to plaintiff by the harsh 
regulations ‘of the prison in which he is confined, 
where the magistrate has given no special directions 
as to the confinement.2?, The injured person can 
only recover damages growing out of the illegal 
imprisonment.?* $0, when an unlawful imprison- 
ment is followed by a lawful one, recovery may be 
had only to the time of the lawful arrest.?4 It has 
been held, however, that a person who remains with- 
in the pounds of the prison limits, pursuant to a bond 
given under a void execution, is not entitled to 
recover for the time he thus remains within such 
limits, as he was presumed to know the law.2°> De- 
tention by the proper public authorities after an 
examination by them is not a proximate result of 
causing the injured party to be arrested and brought 
before such authorities,2® unless the detention is 
obtained by the instigation or urgency of the person 
causing the original arrest.?7 

[§ 168] 2. Measure and Elements—a. 


54 ING Yi. N. 
Cow 


In Gen- 


20. Frost v. De Lury, 
Super. 113; Abrahams v. Cooper, 81 


FALSE IMPRISONMENT 


Y.—Jacobs v. 
71 App. Div. 199, 75 NYS 679, 


[25C.J.] 557 
“eral. Subject to the rules governing the measure 
and elements of damages in civil actions generally,?® 
plaintiff is entitled to recover for all injuries sus- 
tained resulting naturally and proximately from de- 
fendant’s wrongful act,?® including any special 
pecuniary loss which is a direct result of the false 
imprisonment.?° The wealth of defendant has no 
bearing upon the amount of compensatory dam- 
ages,*? nor has the poverty of plaintiff,?? although 
there is authority to the effect that it is proper to 
consider the occupation of plaintiff ** and his con- 
dition in life.4 

[§ 169] b. Restraint. General damages will 
follow as a matter of course upon proof of an illegal 
restraint of the personal liberty of the injured par- 
ty;°> but only the period for which the actual re- 
straint continues is to be considered.2® Some courts 
consider the restraint to continue while the person 
released remains liable to be confined under pro- 
ceedings pending under color of lawful authority.*7 

[§ 170] c. Physical Injury or Suffering. Plain- 
tiff is entitled to recover for bodily injuries or 
physical suffering which are the result of an un- 
lawful imprisonment ** or for illness caused there- 


Third Ave. R. Mo.—Ahern v. Collins, 39 Mo. 145. 


Tex.—Gold v. Campbell, (Civ. A.) 


Pa. 232 (discomforts of prison). 
21. McCall v. McDowell, 15 F. Cas. 
No. 8,673, 1 Abb. 212, Deady 233. 
22. Cave v. Mountain, 1 M. & G. 
eoig o8snGCi, 747; 133. Reprint 330% 
Stoness v. Lake, 40 U. C. Q. B. 320; 
Crawford v. Beattie, 39 U. C. Q. B. 


13. 

23. McCullough v. Greenfield, 133 
Mich. 463, 95 NW 532, 62 LRA 906, 
1 AnnCas 924; Texas, ete, R. Co. v. 
Parker, 29 Tex: Civ. A. 264, 68 SW 
831. 

24. Schnider v. Montross, 158 
Mich. 263, 122 NW 534; McCullough 
vy. Greenfield, 133 Mich, 463, 95 NW 
532, 62 LRA 906, 1 AnnCas 924. See 
Mandeville v. Guernsey, 51 Barb. 
(N. Y.) 99 (where the second arrest 
was also held illegal because the 
person arrested was taken from one 
state to another without obtaining 
the necessary requisition from the 
governor). 

25. Allen v. Shed, 10 Cush. (Mass.) 
375 [dist Allen v. Fromme, 141 App. 
Div. 362,126 NYS 520]; Fuller. v. 
Bowker, 11 Mich. 204 [dist Allen v. 
Fromme, 141 App. Div. 362, 126 NYS 
520]. 

oe: Newman v. New York, etc., R. 
Co., 54 Hun 335, 7 NYS 560. 

27. Newman v. New York, 
R. Co., 54 Hun 335, 7 NYS. 560. 
28. See Damages §§ 105-222. 
29. U. S.—McCall v. McDowell, 15 F. 


etc:; 


Gas! No, 8,673, 1 Abb. 212, Deady 
233. 
Cal.—Nelson v. Kellogg, 162 Cal. 


621, 123 P 1115, AnnCas1913D 759; 
Neves v. Costa, HuWalreAce dtd 89 Pp 
860. 

Del.—Marshall v. Cleaver, 20 Del. 
450, 56 A 380; Petit v. Colmery, 20 
Del. 266, 55 A 344. 

Ga.—OQcean SS. Co. v. 
69 Ga. 251. 

Tll.— Price v. Bailey, 66 Ill. 48. 


Williams, 


- JInd.—Stewart v. Maddox, 63 Ind. 
51; Golibart v. Sullivan, 30 Ind. A. 
428, 66 NE 188. 

Kan,—Lemmon v. King, 95 Kan. 


524, 148 P 750, LRA1915E 882, Ann 
Casi917B 401; Zimmerman vy. Knox, 
' 34 Kan. 245, 8 P 104. 

Ky.—Ross v. Kohler, 163 Ky. 583, 
174 SW 36, LRA1915D 621; Johnson 
v. Collins, 89 SW 2538, 28 KyL 375. 

Miss. Sah 13 LRA George, 68 Miss. 
703, 9 S 885 

Mo.—State v. Bvans, 83 Mo. A. 301. 

N. J.—Cone v. Central R. Co., 62 
INET 9995 =. 40: Av, 780. 


10 NYAnnCas 462. 


Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463; Joske v. 
Irvine, (Civ. A.) 43 SW 278; New- 


burn v. Durham, 10 Tex. Civ. "A. 655, 
32. SW 112. 

Va.—Bolton y. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 737. 

N. B.—Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 EastLR 295. 

Natural,and probable consequences 
generally see Damages § 68 et. seq. 

30; dJayeve Almyialsik Cas: JNo. 
7,236,:1 Woodb. & M. 262; Jacobs v. 
Third Ave. R. Co., 71 App. Div. 199, 
75 NYS 679, 10 NYAnnCas 462; 
Whitehead v. Stringer, 106 Wash. 
501, 180 P 486, 5 ALR 368, Melanson 
Vv. Lavigne, 37 Ni Bie 3 

[a] Imprisonment of oe by 
captain of vessel.—Where the cap- 
tain of a vessel wrongfully causes 
the imprisonment of a seaman until 
his effects on board are lost or sold, 
he will be liable for their value. Jay 
Wee -AUMy Neon He CAS) INGw isco or. 1 
Woodb. & M. 262. 

[b] Loss of property by theft.— 
Where a deputy sheriff arrested a 
person without a warrant and with- 
out reasonable cause, and, upon his 
attention being called to the fact 
that plaintiff had an automobile on 
the street in a dangerous place, re- 
fused to take care of the automobile, 
or to permit plaintiff to take care of 
it, the refusal of deputy sheriff to 
take care of automobile truck was 
the proximate cause of loss, due to 
theft of parts of the machine by 
third persons, and such officer was 
liable therefor in damages. White- 
head v. Stringer, 106 Wash. 501, 180 
P 486, 5 ALR 358. 


31. McConnell v. Hampton, 12 
Johns. (N. Y.) 234. 

32. Morse v. Peterson, 208 Ill. A. 
291. 

33. Holmes v. Le Fors, 36 Okl. 


(29: 129 “PL Tus, : 

34. Dougherty v. Gilbert, Tapp. 
(Oh.) 38; Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 HastLR 295. 


35. U. S—yYoung v. Rossi, 30 Fed. 
231. 

Cal.—Neves v. Costa, 5 Cal. A. 111, 
89 P 860. 

Del.—Murphy v. Countiss, 1 Del. 
148. 

Ky.—Johnson v. Collins, 89 SW 


258, 28 KyL 375. 
Me.—Prentiss v. Shaw, 56 Me. 
96 AmD 475. 


427, 


117 SW 468. 

N. B.—Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 BastLR 295. 

“The constable’s treatment of 
plaintiff was not only not harsh but, 
on the contrary, he was courteous, 
even deferential. Yet these things, 
when the illegal restraint is shown, 
do not defeat the right of action, 
however much they ought to reduce 
the recoverable damages.’ Tiede v. 
Fuhr, 264 Mo. 622, 632, 175 SW 919. 

[a] Illegal restraint distinguished 
from other injuries.—‘“For the illegal 
restraint of the plaintiff’s personal 
liberty compensation may be recov- 
ered, and this is something different 
from either the loss of time or the 
physical injury or: the mental suffer- 
ing caused by the imprisonment; it is 
of the same general character of the 
latter, and the measurement of the 
compensation must necessarily be 
left entirely tothe jury.’ Markey 
v. Sloat, 41 N. B. 234, 254, 6 DomLR 
827, 11 EastLR 295. 

Nominal damages see supra § 166. 

36 Escurix v. Daboval, 13 La. 87; 


Lane v. Holman, 145 Mass. 221, 13 
NE 602; Allen v. Shed, 10 Cush. 
(Mass.) 375. 


{a] Tlustration.—_{f a person is 
illegally arrested and released on a 
void bond requiring him to remain 
within a specified place, he cannot 
recover for damages sustained by 
reason of his remaining within the 
prescribed district. Wscurix v. Dabo- 
val, 13 la. 87. 

37. Worden v. Davis, 195 N. Y. 
391, 88 NE 745, 22 LRANS 1196, 

Expenses incurred after release 
see infra § 173. 

38. Del.—Petit v. Colmery, 20 Del. 
266, 55 A 244, 

D. C.—Kilbourn v. Thompson, 11 
D1 Cl-401. 

Ind.—Golibart v. Sullivan, 30 Ind. 
A. 428, 66 NE 188; Stewart v. Mad- 
dox, 63 Ind. 51. 

Kan.—Lemmon v. King, 95 Kan, 
524, 148 P 750, LRA1915E 882, Ann 
Cas1917E 401; Zimmerman v. Knox, 
34 Kan. 245, 8 P 104. 

Ky.—Johnson v. Collins, 89 SW 253, 
28 KyL 375. 

Me.—-Gammons v. King, 118 Me. 
76, 105 A 816; Prentiss v. Shaw, 56 
Me. 427, 96 AmD 475. 

Md.—Philadelphia, ete, R. Co. v. 
Crawford, 112 Md. 508, 77 A 278. 

Mass.—Paine v. Kelley, 197 Mass. 
22, 83 NE. 8. 
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by,®® although the injury to health may be due to 
Recovery may be had for 
physical inconveniences and discomforts,*! as those 
suffered by reason of the condition of his place of 
confinement,‘? or {his treatment there.** 
physical damage must be shown affirmatively ** and 
damages cannot be recovered for an injury if the 
cause of the injury is wholly speculative.*® 

Loss of time occa- 
sioned by the unlawful imprisonment is a proper 


mental suffering.*° 


[§ 171] d. Loss of Time. 


element of damages.*® 


[§ 172] e. Losses in Business or Employment.‘? 


N. J.—Cone vy. Central R. Co., 62 
Nae ta 99, 40 A 780; 

Okl.—Chicago, ete., R. Co. v. Rad- 
ford, 36 Okl. 657, 129 P 834. 

Pa.—Dugegan v. Baltimore, etc., R. 
Co., 159 Pa. 248, 28 A 182, 39 AmSR 
676. 


Tex.—Rucker v. Barker, (Ciy. A.) 
151 SW 871; Gold v. Campbell, 54 
Tex. Civ. A. 269, 117 SW 463; New- 
Dini ve. Durham, 10. Texse Civ. A, 
655, 32 SW 112; Coffin v. Varila, 8 
Tex. Civ. A. 417, 27 SW 956. : 

Va.—Bolton vy. Vellines, 94 Va. 393, 
26 SW 847, 64 AmSR 737; Parsons 
v. Harper, 16 Gratt. (57 Va.) 64. 
- B—Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 EastLR 295. 

injuries to person generally see 
Damages § 181. 

89. Bailey v.. Warner, 118 Fed. 
395, 55 CCA 329; Wheeler, etc., Mfg. 
Co. v. Boyce, 36 Kan. 850, 13 P 609, 
59 AmR 571; Mazzolini v. Gifford, 90 
Vt. 352, 98 A 904, 

Disease and physical impairment 
see Damages § 168. 


40. Van Dorn v. Kimball, 100 
Nebr. 590, 160 NW 953. 
41. Cal.—Neves v. Costa, 5 Cal. 


A. 111, 89 P 860. 

‘ Me.—Jacques v. Parks, 96 Me. 268, 
52 A 768. 

Mass.—Paine v. Kelley, 197 Mass. 
22, 83 NE 8. 

N. Y.—Allen y. Fromme, 141 App. 
Div. 362, 126 NYS 520. 

pas ee v. Cooper, 81 Pa. 
232. 

Tex.—Joske y. Irvine, (Civ. A.) 438 
SW 278. 

_f{a] “Personal” inconvenience, — 
KIkilbourn v. Thompson, 11 D. C. 401. 

{b] For example, recovery may 
be had for (1) an* enforced ride in 
wet ‘clothes on a cold afternoon 
without outside wraps for several 
miles. Jacques v. Parks, 96 Me. 268, 
52 A 763. (2) Suffering from cold, 
the want of a bed to lie upon, and 
deprivation of food for many hours. 
Abrahams v. Cooper, 81 Pa. 232. 

Vexation or inconvenience as ele- 
ment of damage generally see Darn- 
ages § 160. 

42. Fuqua vy. Gambill, 140 Ala. 
464, 37 S 235; San Antonio, etc. R. 
Commaeariiiin, 20 Lex. (Civ, Alo, 48 
SW 542; Fenelon v. Butts, 53 Wis. 
344, 10 NW 501. See Kilbourn y. 
Thompson, 11 D. C. 401 (dictum). 

43, Cal.—Miller v. Fano, 134 Cal. 
103,66 P 183. 

Ky.—Ross v. Kohler, 163 Ky. 583, 
174 SW 36, LRA1915D 621. 

Mass.—Hall v. Hall, 8 Allen 5. 

Nebr.—Scott v. Flowers, 60 Nebr. 
675, 84 NW 81. 


Pa.—Abrahams y. Cooper, 81 Pa. 
232. 

Tex.—Taylor v. Davis, 13 SW 642; 
San Antonio, etc., R. Co. v. Griffin, 


20. Tex. Civ. A. 91, 48 SW 542. 

B. C.—Robitaille v. Mason, 9 B. C, 
499. 

44, Illinois Cent. R. Co. v. Den- 
nington, 172:Ky. 326, 189 SW 217. 

45. See Spain v. Oregon-Washing- 
TOM mits, CUCCOnh CS. OF. sone #3 ue 
470, AnnCas1917BH 1104 (where it ap- 
- peared that the bodily injury was 
probably the result of a cause other 


FALSE IMPRISONMENT 


Actual 


than the imprisonment, and it was 
held improper to submit the question 
to the jury). 

46. U.S.—Jay vy. Almy, 13 F. Cas. 
No. 7,236, 1 Woodb. & M. 262; Mc- 
Call v. McDowell, 15 F. Cas. No. 
8,673, 1 Abb. 212, Deady 233. 

Cal.—Neves vy. Costa, 5 Cal. A, 111, 
89 P 860. 

Del.—Petit v. Colmery, 20 Del. 266, 
55 A 344. 

Ri ude v. Maddox, 638 Ind. 


Kan.—Wheeler, ete. Mfg. Co. v. 
Boyce; 36 Kan 350)" 13" P’'609, 59 
AmR 571; Zimmerman v. Knox, 34 
Kan. 245, 8 P 104. 

Miss.—Hewlett v. George, 68 Miss. 
703, 9 S 885, 13 LRA 682. 

Mo.—Davis v. Chicago, etc., R. Co., 
192 Mo. A, 419, 182 SW 826, 

N. Y.—Jacobs v. Third Ave. R. 
Co., T1 App.) Div. 199; 75 NYS 679, 
10 NYAnnCas 462; Blythe v. Tomp- 
kins, 2 AbbPr 468. 

Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463; Newburn v. 
Durham, 10 Tex. Civ. A. 655, 32 SW 
wa 2. ; 

Va.—Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 7387; Persons 
v. Harker, 16 Gratt. (57 Va.) 64. 

N. B.—Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 EastLR 295. 

Measure of loss of time and’ earn- 
ings see Damages § 195. 

47. Measure of loss of earnings 
see Damages § 195. 


48. U. S.—Bailey v. Warner, 118 
Fed. 395, 55 CCA 329. 

D. C.—Kilbourn y. Thompson, 11 
D. C. 401. 

Ind.—Stewart v. Maddox, 63 Ind. 
51. .See American Express Co. v. 
Patterson, 73 Ind. 430 (where im- 
proper evidence was offered). 

Kan.—Wheeler, etce.,, Mfg. Co. v. 


Boyce, 36 Kan, 350, 3 P 609, 59 AmR 
571; Zimmerman y. Knox, 34 Kan. 
245, 8 P 104. 

Me.—Gammons y. King, 118 Me. 76, 
105 A 816. 

Mass.—Conklin y. Consolidated R. 
Co., 196 Mass. 302, 82 NE 23, 18 Ann 
Cas 857. 

Mich.—Thompson y. Ellsworth, 39 
Mich. 719. See Van Deusen v. New- 
comer, 40 Mich. 90 (as to cross- 
examination as to business). 

N. Y.—Allen v. Fromme, 141 App. 
Div. 362, 126 NYS 520. 

Pa.—Burford vy. Richards, 58 Pa. 
Super. 15. See Mihalyik v. Klein, 
22 Pa. Super. 193 (dictum). 

Tex.—Taylor vy. Davis, 13 SW 642; 
Gold vy. Campbell, 54 Tex. Civ. A. 
269, 117 SW 463;  Newburn v. Dur- 
ham, 10 Tex. Civ. A. 655, 32 SW 112. 

Va.—Persons vy. Harker, 16 Gratt, 
(57 Va.) 64. 

N. B.—Markey v. Sloat, 41 N. B, 
234, 6 DomLR 827, 11 HastLR 295. 

{a]. Tilustrations, — (1) Where 
plaintiff arrested on a void execu- 
tion against the person was placed 
upon the jail limits by giving an un- 
dertaking to the sheriff, the restraint 
did not thereupon terminate and 
plaintiff might show on question of 
damages that he was prevented from 
attending to business and from mak- 
ing accustomed visits to relatives 


Consolidated R. Co., 


== we 
at 
> 


x ll 
[§§ 170-173 


A person subjected to a false imprisonment may 
as part of his damages recover for all losses sus- 
tained in his business, or employment, owing to such 
false imprisonment.*® 
be the proximate result of the imprisonment,*® and 
must be more than mere speculative damage.®° 

[§ 173] f. Expenses Incurred. Any reasonable 
and necessary expense incurred as a result of the 
unlawful imprisonment may constitute a proper item 
of damages,*+ such, for example, as the expense of 
procuring a discharge from imprisonment,®? includ- 


The injury to business must 


outside the jail limits. Allen v. 
Fromme, 141 App. Div. 362, 126 NYS 
520. (2) BHvidence of the extent of 
a physician’s practice admissible on 
the issue of damages. Conklin v. 
196 Mass. 302, 
82 NE 23, 13 AnnCas 857. 


[b] Loss of employment,—Taylor 
v. Davis, (Tex.) 13 SW 642. _'- 
[ce] Inability to obtain employ- 


ment.—Bailey v. Warner, 118 Fed. 
395, 55 ‘CCA! 32/9. 

[d] Time lost after suit if by the 
arrest he failed to get work he other- 
wise would have obtained has been 
held to be proximate. Thompson v. 
Ellsworth, 39 Mich. 719. 

49. Gold v. Campbell, 54 Tex. Civ. 
A. 269, 117 SW 463; Hoey v. Felton, 
dt, C. By NAS, 42) 31034 ene eae 
142 Reprint 749. ‘ 

50. Kilbourn v. Thompson, 11 D.C. 
401; Bennett v. Eddy; 120 Mich. 300, 
79 NW 481; Hoey v. Felton, 11 C. B. 
ie 142, 108 ECL 142, 142 Reprint 

[a] Miustrations.—(1) That plain- 
tiff by being detained missed an ap- 
pointment for the purpose of being 
employed has been held to be too 
remote. | Hoey v. Felton, 11> CluB; 
N. S. 142, 103 HCL 142, 142 Reprint 
749. (2) Mere fact that plaintiff was 
out of work is not sufficient proof 
that such nonemployment was caused 
by defendant, it being a time when 
many people were out of work. Ben- 
nett v. Eddy, 120 Mich. 300, 79 NW 


481, 
Ocean SS. Co. v. Williams, 69 
Gai 251; 261. 

“In all cases, necessary expenses 
consequent upon the injury done are 
a legitimate item in the estimate of 
damages.” Ocean SS. Co. v. Wil- 
liams, supra. 

Reasonableness of expenditure as 
question of fact see supra § 161. 

52. Cal.—Nelson vy. Kellogg, 162 
Cal. 621, 123 P 1115, AnnCas1913D 
759; Peo. v. Haydon, 18 Cal. A. 543, 
123: PAL02 1014, 

Del.—Petit v. Colmery, 20 Del. 266, 
55 A 344, 

Ga.—Ocean SS. Co. v. Williams, 69 
Ga. 251. » 
ee ee v. Maddox, 63 Ind. 

Kan.—Zimmerman  y, 34 
Kan, 245, 8 P 104, 

Mich.—Bates v. Kitchel, 166 Mich. 
695, 132 NW 459; Swart vy. Kimball, 
43 Mich. 448, 5 NW 635. ‘ 

Nebr.—Forbes v. Hicks, 27 Nebr. 
111, 42 NW 898. 

N. Y.—Worden v. Davis, 195 N. Y. 
391, 88 NE 745, 22 LRANS 1196 [rev 
123 App. Div. 193, 108 NYS 221]; 
Blythe v. Tompkins, 2 AbbPr 468; 
Williams vy. Garrett, 12 HowPr 456. 

Pa.—Duggan vy. Baltimore, ete., R. 
Co., 159 Pa, 248, 28 A 182, 39 AmSR 
eee Mihalyik v. Klein, 22 Pa. Super. 


Tenn.—Woodfolk vy. Sweeper, 2 
Humphr. 88. ’ 

Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW 463. 

Vt.—Taylor v. Coolidge, 64 Vt. 506, 
24 A 656. 

Va.—Bolton v. Vellines, 94 Wa. 
393, 26 SE 847, 64 AmSR 737; Par- 


Knox, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 178-174] 


ing the compensation of attorneys,>* payments of 
money made to secure a release,°* or even the ex- 
pense incurred in curing bodily injuries,®> or re- 
gaining health after illness,°° caused by the false 
imprisonment. In some jurisdictions, however, in 
the absence of facts which would warrant the grant- 
ing of exemplary damages the party injured cannot 
recover compensation paid to an attorney employed 
in legal proceedings resulting in a release from the 
illegal arrest.57 Legal expenses incurred by a volun- 
teer for the benefit of the injured party, without 
his express or implied consent, are not a proper 
The period in which ex- 
penses to be recoverable must have been incurred 
is not limited to the period of actual restraint if 


element of damage.®® 


Pn ie v. Harper, 16 Gratt. (57 Va.) 


Eng.—Pritchet v. Boevey, 1 Cromp. 
& M. 778, 149 Reprint 612; Foxall v. 
Barnett, 2 E. & B. 928, 75 HCL 928, 
118 Reprint 1014; Sandback Vv. 
Thomas, 1 Stark. 306, 2 ECL 121. 

N. B.—Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 EastLR 295; 
Melanson y. Lavigne, 37 N. B. 539; 
Carman vy. Dunn, 23 N. B. 335. 

N. S.—Cheng Fun y. Campbell, 44 
N. S. 51. 

53. Ala.—Boshell y. Cunningham, 
200 Ala. 579, 76 S 937. 

Cal.—Nelson v. Kellogg, 162 Cal. 
621, 123 P 1115, AnnCas1913D 7595 
Neves v. Costa, 5 Cal. A. 111, 89 P 
860. 

Miss.—Hewlett v. George, 68 Miss. 
703, 9 S 885, 13 LRA 682. 

N. Y¥.—Worden vy. Davis, 195 N. Y. 
391, 88 NE 745, 22 LRANS 1196. See 
Savage v. McMillan, 37 App. Div. 
103, 55 NYS 1055 (damages for at- 
torney’s fees paid claimed), 

Va.—Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 737; Parsons v. 
Harper, 16 Gratt. (57 Va.) 64. 

Wis.—Bonesteel v. Bonesteel, 30 

13.F. Cas. No. 


Wis. 511. 
See Jay v. Almy, Cc 

7,236, 1 Woodb. & M. 262 (dictum). 
Necessity of pleading see supra 


§ 132. 
54 Taylor v. Coolidge, 64 Vt. 506, 
24 A 656. 


{a] Payment of illegal tax to pro- 
cure release.—In an action for dam- 
ages for false imprisonment, plain- 
tiff was entitled as an element of 
damages to recover money paid un- 
der an illegal warrant attached to 
a tax bill to procure _his~ release. 
Taylor v. Coolidge, 64 Vt. 506, 24 A 
‘656. 

[b] Interest on moneys paid to 
procure release. — “Whether interest 
should be allowed in actions of tort 
is a question of fact for the jury, 
and when allowed it is as a part of 
the damages—not strictly as inter- 
est.” Taylor v. Coolidge, 64 Vt. 506, 
511, 24 A 656. 

[c] Statute of limitations affect- 
ing payment.—An action was brought 
for damages for false imprisonment 
under an illegal warrant attached to 
a tax bill. The statute of limitations 
provided that suits to recover money 
paid under protest for taxes should 
be commenced within one year after 
the accrual of the cause of action, 
and this defense was interposed to 
the recovery of the amount so 
claimed. The court held that the 
action was for the wrongful arrest 
and detention, and the money paid 
was recoverable as an element of 
damages, and not as a tax paid un- 
der protest, and did not come within 
the operation of the statute. Taylor 
v. Coolidge, 64 Vt. 506, 24 A 656. 

55. See Nelson v. Kellogg, 162 Cal. 
123 P 1115, AnnCas1913D 1759 


m). 
Kilbourn v. Thompson, 11 D. Cc. 


Williams v. Morris, 14 Oh. Cir. 
S, 358, 32 Oh. Cir. Ct. 453; 


FALSE IMPRISONMENT 


Fine. 


tiff.6? 
[§ 174] 


Sly v. Robinson, 20 Oh, Cir. Ct. N.S. 
Freisenhan v. 


297. 

58. 137 
Mich. 10, 100 NW 172, 

[a] Attorneys’ fees incurred by 
another than plaintiff.—The trial 
judge properly refused to instruct 
the jury to allow as damages the 
cost of a habeas corpus proceeding 
where there was testimony that the 
plaintiff had no part in bringing that 
suit; that it was brought by his 
father against his wishes. Freisen- 


Maines, 


han v. Maines, 137 Mich. 10, 100 NW 
172. ; 
59. Bates v. Kitchel, 166 Mich. 


695, 132 NW 459; Worden v. Davis, 
195 N. Y. 391, 88 NE 745, 22 LRANS 
1196; Allen v. Fromme, 141 App. Div. 
362, 126 NYS 520; Blythe v. Tomp- 
kins, 2 AbbPr (N. Y.) 468; Foxall v. 
Barnett, 2°H. & B. 928, 75 ECL 928, 
118 Reprint 1014; Carman y. Dunn, 


23 N. B. 335. See also cases supra 
this section. 

[a] Illustrations. — (1) Where 
plaintiff instituted habeas corpus 


proceedings to procure his discharge 
from an order of commitment after 
he had given a jail limits bond, al- 
though the bond was void because 
the commitment was void, so that 
plaintiff’s continued presence in the 
county was, legally, voluntary, he 
could recover the expense of the 
habeas corpus proceedings in an ac- 
tion for false imprisonment. Bates 
v. Kitchel, 166 Mich. 695, 132 NW 
459. (2) Plaintiff was placed under 
technical restraint under a warrant 
and appeared before the magistrate. 
He was allowed to depart upon giy- 
ing his own recognizance or upon 
bail with sureties, to appear and an- 
swer in his defense and for the 
purpose of appealing from the juds- 
ment of conviction, until it was set 
aside on appeal. He was under re- 
straint from his arrest to the time 
he was discharged on appeal, the pro- 
ceeding being a continuous one, SO 
that he could recover his expendi- 
tures in defending himself for the 
entire period. Worden v. Davis, 195 
N. Y. 391, 88 NE 745, 22 LRANS 1196 
[rev 123 App. Div. 193, 108 NYS 221]. 
(3) Entitled to recover the expenses 
in securing a reversal of a former 


judgment, Carman y. Dunn, 23 N. B 
355. 
ft [b] Effect of release on bail.— 


“The necessity of setting aside the 
inquisition was caused by the orig- 
inal imprisonment, and by that only; 
for had there been no such impris- 
onment, the necessity would not have 
existed. The plaintiff, by being 
bailed, obtained only an imperfect 
release: to get an entire release, he 
was under the necessity of getting 
the inquisition set aside. The set- 
ting aside the inquisition was, 
therefore, the legal consequence of 
the first imprisonment.” Foxall v. 
Barnett, 2 BE. & B. 928, 932, 75 ECL 
928, 118 Reprint 1014. 

Damage for violation of right of 
liberty see supra § 169. 

60. Lane v. Holman, 145 Mass. 
221,13 NE 602 [dist 


[250.5.] 559. 


the expenses follow as the natural and proximate 
result of the wrong.®? 
other jurisdictions that expenses incurred after the 
actual restraint ceases cannot be recovered.®° 
e. A payment in the nature of a fine imposed 
by a judicial officer cannot be recovered as damages 
from the person causing an original arrest.®1 
Necessity of actual payment 
tions expenses to be recoverable as an element of 
damages must have been actually paid by plain- 
In other jurisdictions it is sufficient that 
plaintiff shall have incurred a liability to pay them.® 
g. Mental’ Suffering.®+ 
ing endured because of the false imprisonment is 
a proper element of damage,®° as worry caused by 


But it has been held in 


In some jurisdic- 


Mental suffer- 


141 App. Div. 362, 126 NYS 520]. See 
Escurix v. Daboval, 13 La. 87 (not 
entitled to recover damages for loss 
of time while at liberty pursuant to 
bond given under void execution). 
See also Allen v. Shed, 10 Cush. 
(Mass.) 375 (to same effect). 

[a] Expenses unnecessarily, in- 
curred.—The expenses incurred by a 
debtor, who has been illegally ar- 
rested, in submitting himself to ex- 
amination for the purpose of taking 
the oath for the relief of poor debt- 
ors, having previously been dis- 
charged from imprisonment upon en- 
tering into a recognizance to appear 
for such examination, are not ele- 
ments of damage in a subsequent ac- 
tion for the illegal arrest hocaumene 
could have successfully defended an 
action on the recognizance and was 
therefore not bound thereby to ap- 
pear or incur the expenses he did 
incur. Lane v. Holman, 145 Mass. 
221, 13 NE 602. 

61. Cheng Fun vy. Campbell, 44 
NoeSscole 

62. Necessity that expenses shall 
have been paid generally see Dam- 
ages §§ 124, 129, 135. 

63. .§ Nelson v. Kellogg, 162 Cal. 
621, 628, 123 P 1115, AnnCas1913D 
a Bonesteel vy. Bonesteel, 30 Wis. 

“The rule . .. is that the recov- 
ery may include special damages 
properly pleaded, consisting of a lia- 
bility incurred, but not paid, for rea- 
sonable and necessary expenses 
caused by the wrongful act com- 
plained of, such as the fees of an 
attorney employed to obtain a dis- 
charge from an illegal arrest, physi- 
cian’s bills incurred for a cure %ot 
bodily injuries, and the like.” Nel- 
son y. Kellogg, supra. 

64. Mental pain and suffering gen- 
erally see Damages § 151 et seq. 

65. Ala. — Sloss-Sheffield. Steel, 
etc., Co. v. Devaney, 7 Ala. A. 457, 
60 S 990; Shannon v. Simms, 146 


Ala. 673, 40-Se574. 
Wilson, 139 Cal. 


Cal.—Maher  v. 
514, 73 P' 418; Sebring y. Harris; 
20 Cal. A. 56, 128 P 7; Neves v. 
Costa, 5 Cal. A. 111, 89 P 860. 

Conn.——Gibney v. Lewis, 68 Conn. 
3925736 And 99s 

Del.—Petit v. Colmery, 20 Del. 266, 


55 A 344, 


D. C.—Kilbourn v. Thompson, 11 
D. C. 401. 
Ind.—Golibart v. Sullivan, 30 Ind. 


A. 428, 66 NE 188; Stewart v. Mad- 
dox, 63 Ind. 51. 

Iowa.—Young v. Gormley, 120 
Iowa 372, 94 NW 922; Yount v. Car- 
ney, 91 Iowa 559, 60 NW 114. 

Kan.—Lemmon vy. King, 95 Kan. 
524, 148 P 750, LRA1915E 882, Ann 
Cas1917EH 401; Zimmerman v. Knox, 
34 Kan. 245, 8 P 104. 

Ky.—Ross v. Kohler, 163 Ky. 583, 
174 SW 36, LRA1915D 621 [cit Cyc]; 
Johnson v. Collins, 89 SW 253, 28 
Kyl 375. See Schneider v. McGill, 
64 SW 835, 23 Kyl 587 (instruction 
criticized because of facts in case). 

Miss.—Hewlett v. George, 68 Miss, 


Allen v. Fromme, | 703, 9 S 885, 18 LRA 682, 


560 [25 0. J.] 


enforced absence from family,®* or the indignity,®” 
although there is authority to the effect that the 
person causing the arrest is not responsible for 
any indignity caused by the wrong of the official 
having charge of the place of imprisonment.® 
Humiliation, disgrace, and injury to the feelings of 
the person unlawfully imprisoned are 
It has been held that 
in order to sustain a recovery for mental suffer- 
ing it is not necessary to prove a physical injury.” 
In other jurisdictions it has been held that mental 
suffering alone will not sustain a recovery of dam- 
ages,"? but is an element of damage to be considered 
in connection with a false imprisonment‘? or can 
be the basis of a recovery when connected with a 


ments of mental suffering.®® 


physical injury.7? 


If an arrest is justified the person arrested c¢an- 
20 Del. 437, 56 A 382; Petit v. Col-/ 


Mo.—Hill v. 8S. S. Kresge Co., (A.) 
217 SW 997. 

Nebr.—Van Dorn v. Kimball, 100 
Nebr. 590, 160 NW 953. 

N. Y.—Rown vy. Christopher, etc., 
R. Co., 34 Hun 471; Dodge v. Alger, 
53 N. Y. Super. 107. 

Oh.—Simper vy. Carroll, 31 Oh. Cir. 
Ct. 386. 

Pa.—Duggan y. Baltimore, ete., R. 
Won Loom Pa, 248") 28 9A" 182) 1865-39 
AmSR 672; Butler v. Stockdale, 19 
Pa. Super. 98. 

Tex.—Taylor v. Davis, 13 SW 642; 
Gold v. Campbell, 54 Tex. Civ. A. 
269, 117 SW 4638; Joske v. Irvine, 
(Civ. A.) 43 SW 278; Newburn v. 
Durham, 10 Tex. Civ. .A. 655, 32 SW/ 
i2 ‘Coffin’ vi-Varila; 8 -Tex, ‘Civ. A: 
417, 27 SW 956; Landrum y. Wells, 
7 Tex. Civ. A. 625, 26-SW 1001. 

Va.—Bolton v. Vellines, 94 Va. 398, 
26 SE 847, 64.AmSR 737; Parsons 
v. Harper, 16 Gratt. (57 Va.) 64. 


Wis.—Fenelon y. Butts, 53 Wis. 
344, 10 NW 501, 
B.—Markey v. Sloat, 41 N. B. 


N. 
234, 6 
Robinson v. Tapley, 20 N. B. 361. 

[a] Actual damages. — “Damages 
for mental pain and suffering, under 
the rule followed in this state, are 
treated as actual, not punitive.” 
Young v. Gormley, 120 Iowa 372, 380, 
94 NW 922. 

66. Sloss-Sheffield Steel, ete., Co. 
v. Devaney, 7 Ala. A. 457, 60 S 990; 
Lovick v. Atlantic Coast Line R. Co., 
129 N. C. 427, 40 SH 191; Fenelon v. 
Butts, 53 Wis. 344, 10 NW 501. 

[a] Enforced absence from sick 
child.—‘“‘The claim for mental suffer- 
ing in consequence of. being kept 
away from, and being prevented from 
rendering aid to a sick child would 
seem. « . to be well pleaded, and 
legal evidence in support of the alle- 
gation would, of course, be permissi- 


ble.” Sloss-Sheffield Steel, ete.,. Co. 
Me ic See 7 Ala. A. 457, 460, 60 


Worry or apprehension of future 
“cia generally see Damages 
67. Kirk v. Garrett, 84 Md. 383, 35 
A 1089; Corbett v. Twenty-Third St. 
R. Co., 42 Hun (N. Y.) 587; George 
v. Norfolk, etc, R..Co., 80 W.. Va. 
317, 92 SH 4380; Markey .v. Sloat, 
41 N. B. 234, 6 DomLR 827, 11 Hast 
ER?295. ; 
Indignity as element generally see 
Damages § 159. 
68. See Baker v. Secor, 4 NYS 3038. 
69. U. S—Roza v. Smith, 65 Fed. 
592; Clark v. American Dock, ete., 
Co., 35 Fed. 478. 
Ala.—Sloss-Sheffield Steel, ete., Co. 
ye Devaney, 7 Ala. A. 457, 60 § 
0 


Cal.—Sebring v. Harris, 20 Cal. A. 
56, 128 P 7; Neves v. Costa, 5 Cal, 
A. 111, 89 P 860. 

Del.—Marshall v, Cleaver, 20 Del, 
450, 56 A 380; McCaffrey v. Thomas, 


DomLR 827,-11 HastLR 295;- 


FALSE IMPRISONMENT 


from,’ also for 


proper ele- | 


for injury to the 


mery, 20 Del, 266, 55 A 344, 

Ind.—Cleveland v. Emerson, 51 
Ind. A. 339, 99 NE 796; Harness v. 
Steele, 159 Ind. 286, 64 NE 875; Stew- 
art v. Maddox, 63 Ind. 51; Golibart 
vy. Sullivan, 30 Ind. A. 428, 66 NE 
188. 

Iowa.—Yount v. Carney, 
559, 60 NW 114. 

Kan.—Lemmon y. King, 95 Kan. 
524, 148 P 750, LRA1915E 882, Ann 
Cas1917H 401; Wheeler, ete. Mfg. 
Co. v. Boyce, 36 Kan. 350, 13 P 609, 
59 AmR 571, 

Ky.—Ross v. Kohler, 163 Ky. 583, 
174 SW 36, LRA1I915D 621; Scott v. 
Com., 93 SW 668, 29 KyL 571. 

Me.—Gammons vy. King, 118 Me. 
76, 105 A 816; Prentiss v. Shaw, 56 
Me. 427, 96 AmD 475. 

Md.—Philadelphia, ete. R. Co. v. 
Crawford, 112 Md. 508, 77 A 278: 
tes v. Garrett, 84 Md. 3838, 35 A 

Mich.—Mumford y. Starmont, 139 
Mich, 188, 102 NW 662, 69 LRA 350; 
Gardner v. Couch, 137 Mich. 358, 100 
ee 673, 101 NW 802, 109 AmSR 

Miss.—Hewlett v. George, 68 Miss. 
703, 9 S 885, 18 LRA 682. 

Mig amas c v. Evans, 83 Mo. A. 

N. J.—Cone v. Central R. Co., 62 
N. J. L. 99, 40 A 780: 

N. Y.—Jacobs vy. Third Ave. R. 
Co., 71 App. Div. 199, 75 NYS 679, 
10 NYAnnCas 462; Ball y. Horrigan, 
19 NYS 913; Corbett v. Twenty-Third 
St. R. Co, 42 Hun 587; Rown v. 
Christopher, ete., R. Co., 34 Hun 471; 
a v. Alger,“'53°"N. “Y.° Super, 

Okl.—Chicago, ete., R. Co. v. Rad- 
ford, 36 Okl. 657, 129 P 834. 

Or.—Spain v. Oregon-Washington 
R., ete, Co., (78 Or. 355) 153° P 470, 
AnnCas1917E 1104. 

Pa.—Duggan vy. Baltimore, ete., R. 
Co., 159 Pa. 248, 28 A‘182, 186, 39 
AmSR 672; Mihalyik v. Klein, 22 Pa. 
Super. 193; Butler. y. Stockdale, 19 
Pa. Super. 98. : 

Tex.—Taylor v. Davis, 13 SW 642; 
ted v. ‘Irvine, (Civ. A.) 43 SW 

Wash.—Hayes v. Hutchinson, 81 
Wash. 394, 142 P 865, : 

Wis.—Fenelon v. Butts; 53 Wis. 
344, 10 NW 501. 

Eng.—HEdgell v. Francis, 1 M. & G. 
222, 39 HCL 729, 183 Reprint 314. 
jee C.—Robitaille v. Mason, 9 B..C, 

N. B.—Markey v. Sloat, 41 N. JB. 
234, 6 DomLR 827, 11 HastLR 295, 

[a] Damages for injury to feel- 
ings compensatory. — ‘‘Damages for 
injury to the feelings are classed 
strictly and unexceptionally with 
compensatory damages, and not sub- 
ject to mitigation any more than any 
other compensatory damages.” Fene- 
lon v. Butts, 53 Wis. 344, 352, 10 NW 


91 Iowa 


ae 


~ 1g§ 174-175 


i not recover damages for injury to his feelings.’* 
[§ 175] h. Injury to Reputation.’® 
injured by a false imprisonment may recover dam- 
ages for an injury to his reputation resulting there- 


The person 


injury to his social position.“* It 


would seem that damages for injury to reputation 
is limited in some jurisdictions to those cases in 
which such injury results in a pecuniary loss.’® 
And it has also been held that in the absence of cir- 
cumstances authorizing the recovery of exemplary 
damages, damages to character and reputation can- 
not be recovered.” 
tation it is presumed that plaintiff had a good char- 
acter and reputation.®? 

If an arrest is justified a detention for an unrea- 
sonable time will not justify a recovery of damages 


In assessing damages to repu- 


reputation of the arrested person.*4 


501. 

[b] Humiliation experienced after 
release.—‘‘The sense of shame and 
mortification, of wrong and of out- 
rage, for which the plaintiff may 
recover, is not limited to the actual 
time he was under restraint, but in- 
cludes all such sense of shame, mor- 
tification, wrong, and outrage as it 
can be said the average man under 
like circumstances might have ex- 
pected to experience for time, aris- 
ing from such arrest and detention 
as has been shown.” Mumford v. 
Starmont, 139 Mich. 188, 193, 102 NW 
662, 69 LRA 350. 

[c] Evidence of absence of hu- 
miliation.—In mitigation of damages 
in an action for false imprisonment, 
it is allowable in cross-examination 
to prove that plaintiff had boasted 
that he had gained a great reputation 
from his arrest and imprisonment, 
damages being sought on the score 
of humiliation and disgrace. John- 
ston v. Moorman, 80 Va. 131. 


70. Chicago, etc., R. Co. v.°Rad- 
ford, 36 Okl. 657, 129 P 834. 
[a] Mental suffering without 


physical—‘‘We know of no case, and 
counsel has not attempted to cite 
any, where, in an action to recover 
damages for false arrest, it was held 
necessary to prove, in addition to 
mental suffering, a physical injury, 
before a recovery would be author- 
ized.” Chicago, ete, R. Co. v. Rad- 
ford, 36 Okl. 657, 669, 129 P 834. 

71. Gibney v. Lewis, 68 Conn. 392, 
386 A 799. 

Lewis, 68 Conn. 

73. Spain v. Oregon-Washingston 
R., fete, Conmest Ors s55etaer PP 470, 
AnnCasi917H 1104, 

74. Anderson v. Johnson, 10 Sask. 
L. 352, 38 DomLR 563, 29 CanCrCas 
24, [1917] 3 WestWkly 353. 

75. Mitigation by bad reputation 
see infra § 176. P 

76. Ind.—Stewart v. Maddox, 63 
Ind. 51. 

) Mass.—Smith  y. 
Cush. 554, 

Miss.—Hewlett v. George, 68 Miss. 
708, 9 S 885, 183 LRA 682. 

N. Y.—Thorp v. Carvalho, 14 Misc. 
554, 36 NYS 1. 

' Eng.—Edgell v. Francis, 1 M. & G. 
222, 39 ECL 729, 183 Reprint 314, 

[a] Evidence as to character not 

admitted.—W here _plaintiff disclaims 


Hyndman, 10 


any damages for injury to his char- . 


acter. Smith v. Hyndman, 10 Cush. 
(Mass.) 554, 

77. Stewart v. Maddox, 63 Ind. 51. 
nae Comer y. Knowles, 17 Kan. 
ne Comer y. Knowles, 17 Kan. 


80. Wolf v. Perryman, 82 Tex. 
112, 17 SW, 772. 

81, Anderson v. Johnston, 10 Sask. 
L. 352, 38 DomLR 563, 29 CanCrCas 
24, [1917] 8 WestWkly 353. F 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


wer #s aa. 


ASB. 


[§ 176] 3. Mitigation. Strictly speaking, mat- 
ter in mitigation such as the absence of malice and 
the existence of probable cause cannot be considered 

-in determining the amount to be awarded plaintiff 
as actual damages,®? although it is to be considered 
on the question of exemplary damages;*? but with- 
out regard to the distinction between punitive and 
compensatory damages the amount of plaintiff’s re- 
covery is according to many authorities to be de- 


82. Iowa.—Holmes v. Blyler, 80 
Iowa 365, 45 NW 756. 
Kan.—Garnier v. Squires, 62 Kan. 


321, 62 P 1005; 

17 Kan. 436. 
Ky.—Cincinnati, etce., R. Co. v. Cun- 

diff, 166 Ky. 594, 179 SW 615, Ann 


Comer v. Knowles, 


Cas1916C 513. a 
La.—Wentz v. Bernhardt, 87 La. 
Ann. 636. 
Mich.—Livingston*’ vy. Burroughs, 
83 Mich. 511. 


Nebr.—Painter v. Ives, 4 Nebr. 122. 
N. Y.—Voltz v. Blackmar, 64 N. Y. 
44 


244. 

Tex,—Texas, etc., R. Co. v. Parker, 
29 Tex. Civ. A. 264, 68 SW 831; Kar- 
ner v. Stump, 12 Tex. Civ. A. 460, 
84 SW 656. Contra Landrum ev. 
Wells, 7 Tex. Civ. A. 625, 26 SwW 1001. 

Vt.—Tenney v. Smith, 63 Vt. 520, 
22 A 659. 

Wis.—Grace v. Dempsey, 75 Wis. 
313, 43 NW 1127; Fenelon v. Butts, 
53 Wis. 344, 10 NW 501. But. see 
Nelson v. Snoyenbos, 155 Wis. 590, 
145 NW 179 (where certain matter 
in mitigation was said to affect both 
exemplary and compensatory dam- 
ages). 

. B—Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 HastLR 295. 
But see Hall v. Semple, 3 F. & F. 
337 (holding that estimate of dam- 
ages may depend on the view taken 
of the circumstances whether given 
by way of compensation or by way 
of punishment). , 

{a] Illustrations. — (1) Previous 
arrest and detention within prison 
limits for debt not relevant on ques- 
tion of damages. Markey v. Sloat, 
41 N. B. 234, 6 DomLR 827, 11 Hast 
LR 295. (2) Lack of justification for 
acts which caused arrest will not 
affect recovery. of amount to be re- 
covered for unjustified imprisonment. 
Voltz v. Blackmar, 64 N. Y. 440. 

[b] Plaintiff’s misconduct irrele- 
vant.—Persons sleeping in a freight 
ear were locked in by railroad em- 
ployee who sent for the sheriff, who, 
without a warrant, arrested and con- 
fined them in jail until the next day. 
In an action against the railroad 
company for damages, no punitive 
damages being claimed, a charge to 
the jury not to consider evidence as 
to “whether or not plaintiff right- 
fully or wrongfully entered said box 
ear or whether or not plaintiff had 


been guilty of unlawfully riding 
upon a train’ was held proper. 
Texas, etc., R. Co. v. Parker, 29 Tex. 


Civ. A. 264, 26€, 68 SW 831. 
Mitigation of compensatory dam- 
ages generally see Damages § 226. 
83. See infra § 179. : 
g4, Ala.—Rogers v. Wilson, Minor 
407, 12 AmD 61. : 
Ga.—Rogers v. Toliver, 139 Ga. 
281, 282, 77 SEH 28, 45 LRANS_ 64, 
AnnCasi1914A 1017 [cit Cyc]; Mitchell 
vy. Malone, 77 Ga. 301. 
Ind.—American Express Co. v. Pat- 
terson, 73 Ind. 430. ‘ 
Towa.—Carpenter 23 
Iowa 450. 
°Ky.—Botts v. Williams, 17 B. Mon. 
87. 
: 4.—O’Malley v. Whitaker, 118 La. 
S 545; Escurix v. Daboval, 7 


Banfield, 114 
88 Miss. 572, 


v.. Parker, 


Vv. 


Mich. 93, 72 NW 1. 
Miss.—Vice v. Holley, 


0. 
Okl.—Hostettler v. Carter, 175 P| 
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41 S-7%. 
N. H.—Colby v. Jackson, 12 N. H. 
526. 


N. J.—Reuck v. McGregor, 32 N. J. 
TO: 


N. Y.—Bradner y. Faulkner, 93 
Ne oY. “bo5) Brown” v..‘Chadsey, (39 
Barb. 253. 
iene C.—Sawyer v. Jarvis, 35 N. C. 

Pa.—Kossouf vy. Knarr, 206 Pa. 
146, 5B OA 854; Grohmann vy. Kirsch- 
man, 168 Pa. 189, 32 A 32; -Wine- 


biddle v. Porterfield, 9 Pa. 137. 


Wy Acer er ae v. Hakman, 75 Va. 
Ww. Va.—Claiborne v. Chesapeake, 
BiG R. Co., 46 W. Va. 3638, 33 SH 


Eng.—Howard v. Clarke, 20 Q. B. 
D. 558; Cowles v. Dunbar, 2 C. & P. 
565, 12 ECL 735; Chinn v. Morris, 
ge Cxé& Bs. 361,412, HCL 617 > Parring= 
ton v. Moore, 2 Exch. 223, 154 Re- 
print 473; Symm vy. Fraser, 3 F. & F. 

Man.—Sinelair v. Ruddell, 16 Man. 
53,3  WestLR 532. 

See Kendall v. Powers, 4 Metc, 
(Mass.) 5538 (where lower court ad- 
mitted evidence in mitigation of 
damages which it would not permit 
as a justification, but appellate court 
refrained from passing on the pro- 


priety of the evidence as in miti- 
gation). 
“Tt is sufficient to say that the 


motives of the defendant, probable 
cause and malice, may be shown in 
ageravation or mitigation of dam- 


ages.’ Kossouf v. Knarr, 206 Pa. 
146, 149, 55 A 854. 
[a] MXllustrations—(1) Where a 


private person makes an arrest un- 
der circumstances which do not jus- 
tify him, but would justify an offi- 
cer, he should be held to pay reason- 
able and fair damages, according to 
the circumstances, mitigated by the 
reasonable or probable cause that in- 
duced it. Reuck v. McGregor, 32 
N. J. L. 70. (2). Statements made 
to the justice by the prosecutor, and 
by which the former was indticed to 
issue the warrant, are admissible. 
Neall v. Hart, 115 Pa. 347, 8 A 628, 
2 AmSR 559. (3) In actions against 
an individual for giving plaintiff into 
custody on a charge of felony, rea- 
sonable and probable cause of sus- 
picion is good evidence in mitiga- 
tion of damages. Cowles vy. Dunbar, 
oC, & P.-565, 12 BCL 735; Chinn v. 
Morris, 2 C. & P. 361, 12 ECL 617; 
Tulley v. Corrie, 10 Cox. C. C. 584; 
Perkins v. Vaughan, 4 M. & G. 988, 
48 WCL 508, 134 Reprint. 405. (4) 
Inexperience of an attorney giving 
advice will not justify the arrest, but 
may be shown in mitigation of dam- 
ages. Mortimer v. Thomas, 23 La. 
Ann. 165. (5) The question whether 
the physicians acted oppressively or 
in the conscientious discharge of 
their duties to prevent injury to the 
patient or others must be consid- 
ered in fixing the damages, where 
physicians’ are responsible for the 
acts of nurses continued by them in 
charge of a patient against the pa- 
tient’s wishes. Symm y. Fraser, 3 
RF. & F. 859. (6) Orders to arrest 
plaintiff given by the prosecuting at- 
torney to a police officer bear on his 
good faith and affect the question of 
damages. Linnen v. Banfield, 114 
Mich. 93, 72 NW 1. 

85. U. S.—Beckwith v. Bean, 98 


[25C.J.] 561 


termined with regard to mitigating circumstances 
negativing malice and showing reasonable ground 
for the wrong done,** or showing that the person 
sought to be charged acted in good faith on, proper 
but insufficient legal authority,®® or that the person 
seeking recovery was guilty of misconduct,** or that 
he was guilty of the offense for which he was legally 
arrested where the ground of action is detention 
for an unreasonable time,®* or showing mistake ** or 


U. S. 266, 25 L. ed. 124. 
A eg takes v. Malone, 77 Ga. 


Til. 


Roth v. Smith, 54 Il. 431. 


Iowa.—Carpenter v. Parker, 23 
Iowa 450. 
alps fe loa v. Daboval, 7 la. 


Mich.—Klein .v. Pollard, 149 Mich. 
200, 112 NW 717, 119 AmSR 670, 10 


LRANS 1008. 

Va.—Wells v. Jackson, 3 Munf. 
(17 Va.) 458. 

[a] Qliustrations. — (1) That a 


writ has been changed so as to make 
it void. Wells v. Jackson, 3 Munf. © 
(17 Va.) 458. (2) A decision of the 
supreme court showing error in a 
judgment \quashing writ of habeas 
corpus. Escurix v. Daboval, 7 La. 
575. (3) Defective military author- 
ity. Beckwith v. Bean, 98 U. S. 266, 
25 LL. ed. 124; Roth v. Smith, 54 Ill. 
431; Carpenter v. Parker, 23 Iowa 
450. (4) As to abatement of dam- 
ages see further Scott v. Flowers, 60 
Nebr. 675, 84 NW 81; Baker v. Secor, 
4 NYS 303. 

86. U. S.—McCall v. McDowell, 15 
pe No. 8,678, 1 Abb. 212, Deady 
cere Polts v. Williams, 17 B. Mon, 

La.—Pearson v. Great Southern 
Lumber Co., 134 La. 117, 63 S 759. 

Miss.—Vice v. Holley, 88 Miss. 572, 


41 S 7, 
Tex.—Landrum vy. Wells, 7 Tex. 
Civ. A..625, 26 SW 1001. 
Wis.—Nelson v. Snoyenbos, 155 


Wis. 590, 145 NW 179. 

Eng.—Linford v. Lake, 3 H. & N. 
276, 157 Reprint 475. 

N. S.—Sam Chak v. Campbell, 45 
N. S. 1, 9 HastLR 194. 

See Rogers v. Van Valkenburgh, 20 
U. C. Q. B. 220 (where a court re- 
fused to set aside a verdict in favor 
of defendant, in a case involving the 
arrest of a person who had perpe- 
trated a fraud from the consequences 
of which he was fleeing, when ar- 
rested by plantiff, at the request of 
the public authorities). 

[a] Ilustration.—Evidence of the 
declarations of plaintiff that he had 
committed a felony or evidence which 
tended to show that defendant in 
making the arrest was prompted by 
honest motives and no ill will to 
plaintiff is admissible. Botts v. Wil- 
liams, 17 B. Mon. (Ky.)_ 687. 


87. Friesenhan v. Maines, 137 
Mich. 10, 100 NW 172. 

83. U. S—Barnes v. Viall, 6 Fed. 
661. 

Ala.—Sugg v. Pool, 2 Stew. & P. 
196 


Ind.—Wasson v. Canfield, 6 Blackf. 
406. : 

Miss.—Vice v. Holley, 88 Miss. 572, 
bib, 42° Se 

Mo.—Dunlevy v. Wolferman, 106 
Mo. A. 46, 79 SW 1165. 

Tex.—Formwalt v. Hylton, 66 Tex. 
288, 1 SW 376. 5 

“In a suit for false imprisonment, 
mistake as to identity of the party 
arrested may be considered in miti- 
gation of damages and on the ques- 


tion of malice.’ Vice v. Holley, 
supra. 
[a] For example, (1) that defend- 


ant was illegally arrested and de- 
tained through a mistake of law or 
miscalculation of time which was 
shared by all the parties is a fact 
which goes far in reduction of dam- 


062 [25C.J.] 
provocation.’ Matter is also properly considered 
which goes to show plaintiff’s injury is not as great 
as is claimed by him,°® as, for example, proof of 
plaintiff’s general bad character or facts indi- 
eating lack of damage to the reputation of the in- 
jured party,” or proof that the complaining party 
voluntarily remained in prison when by seeking the 
proper remedy he might have obtained his release.%? 
A release from actual confinement will operate to 


FALSE IMPRISONMENL 


| 


ial. dil 
Rt : 


iar. 


[§ 177] 4. Aggravation. As increasing the 
amount of damages awarded, it has been held that 


the jury may consider cireumstances tending to— 


show malice and the absence of probable cause,?® 
the circumstances under which the arrest was 
made,°® the conduct of the person making, or re- 
sponsible for, the arrest,®’ allegations in the plead- 
ing or the manner of conducting the defense of the 
action brought by the injured party to recover 
damages,’* the conditions of the place of his im- 


™ 1g§ 176-177 


lessen the damage.** 


ages. Barnes y. Viall, 6 Fed. 661. 
(2) That the wrong person was ar- 
rested on the warrant. Wasson v. 
Canfield, 6 Blackf. (Ind.) 406; Form- 
walt v. Hylton, 66 Tex. 288, 1 SW 
376. (8) That the officer honestly 
believed that the person arrested 
was the one named in the warrant. 
Landrum v. Wells, 7 Tex. Civ. A. 
625, 26 SW 1001. (4) That the offi- 
cer Supposed he had a capias. Hall 
v. O’Malley, 49 Tex. 70. 

[b] Resemblance to accused.— 

. The arrest of plaintiff having been 
caused by defendants on account of 
his resemblance to a notorious crimi- 
nal and fugitive from justice, it was 
held on demurrer that evidence of 
such resemblance and of the bona 
fides of the error was no justification 
but merely a matter of extenuation. 
Suge v. Pool, 2 Stew. & P. (Ala.) 


196. 

McCall v. McDowell, 15 F. Cas. 
No: 8,673, 1 Abb. 212, Deady 233; 
Prentiss v. Shaw, 56 Me. 427, 96 AmD 
475; Weiler v. Pennsylvania R. Co., 
12 PittsbLegJNS (Pa.) 347; Thomas 
MEIONVCUL te Gs, 6 Ps! 807, .325HCE 
883. 

[a] A mere technical trespass by 
floating on a boat on water cover- 
ing the lands of another is not such 
a provocation as will mitigate dam- 
ages for assault and battery in mak- 
ing an arrest. Lamb y. Stone, 95 
Wis. 254, 70 NW 72. 

$0. George v. Norfolk, etc, R. 
Co., 78 W. Va. 345, 88 SE 1036. 

91. Dunn vy. Cole, 2 Tev. A. Civ. 
Cas. § 821. 

92. Ala.—Wren v. Wardlaw, Minor 
3863, 12 AmD 60. 

La.—O’Malley v. Whitaker, 118 La. 
906, 43 S 545. 

Okl.—Holmes v. Le Fors, 36 OKI. 
(29, 129: P 718, 

Pa.—Winebiddle v. Porterfield, 9 
‘Pay Lot. 

N. B.—McAllister v. Johnson, 40 
Ne Bast 

{a] Bad character of plaintiff is 
admissible in chief in mitigation of 
damages, provided that it would not, 
if pleaded, amount to a justification. 
McAllister v. Johnson, 40 N. B. 
73. 


93. Barnes vy. Viall, 6 Fed. 661. 

94. “Neves v. Costa, 5 Cal. A, 111, 
89 P 860. 

[a] Liberty on bail as affecting 
damages.—‘'That he was able to give 
bail a portion of the time only oper- 
ated to lessen the amount of dam- 
ages he might have recovered from 
the defendant.’ Neves y. Costa, § 
Cal. A. 111, 118, 89 P 860. 

95. U. S.—Whitten v. Bennett, 86 
Fed. 405, 30 CCA 140. 

Ala.—Oates v. Bullock, 136 Ala. 
537, 33 S 835, 96 AmSR 38. 

duar——Sperier’ v. Ott, 6° Wa. A, “(Or- 
leans) 327. 

Mich.—Stensrud y. Delamater, 56 
Mich. 144, 22 NW 272: Brushaber v. 
Stegemann, 22 Mich. 266. 

- Y.—Marks v. Townsend, 97% 
N. Y. 590; Kolzem v. Broadway, etc., 
R. Co., 1 Mise. 148, 20 NYS 700. See 
Murray v. Friensberg, 15 NYS 450 
(that want of probable cause is 
evidence of malice to be taken 
into consideration in fixing dam- 
ages). 

N. C—Jackson v. American Tel., 


etc., Co., 139 N. C. 347, 51 SE 1015, 
70 LRA 738. 
5 Tenn.—Girdner y. Taylor, 6 Heisk. 
244, 

Va.—Parsons y. Harper, 16 Gratt. 


(57 Va.) 64. 

See Southern R. Co. v. Shirley, 121 
Ky. 863, 90 SW 597, 28 KyL 860, 12 
AnnCas 33 (dictum, that existence 
of malice may be- shown to enhance 
damages); Reynolds vy. Price, 56 SW 
502, 22 Kyl. 5 (dictum); Neall v. 
Hart, 115 Pa. 347, 8 A 628, 2 AmSR 
559 (where the court discussed the 
admissibility of evidence going to 
prove malice in fact, also evidence 
tending to show probable cause, and 
said that malice in such actions 
might be presumed from lack of 
probable cause). ~ 

“Motives may be considered in 
measuring the damage but not in 
determining the existence of the 
cause of action alleged.” Oates v. 
Bullock, 136 Ala. 537, 544, 33 9 835, 
96 AmSR 38. 

{a] MIlustration.— Nine hundred 
dollar verdict sustained as moderate 
amount in compensatory and puni- 
tive damages, where telephone com- 
pany caused the arrest and detention 
of a landowner merely for the pur- 
pose of preventing his resistance to 
entry upon the land. Jackson v. 
American Tel., ete., Co,,. 139) INe Vet 
347, 51 SH 1015, 70 LRA 738. 

96. U. S.—Davis v. Johnson, 101 
Fed. 952, 42 CCA 111. 

Ala.—Rhodes v.. McWilson, 192 Ala. 
675, 681, 69 S 69. 

Iowa.—Young vy. Gormley, 120 Iowa 
372, 94 NW 922. 

Mich.—McCullough vy, Greenfield, 
1383 Mich. 463, 95 NW 5382, 62 LRA 
906, 1 AnnCas 924; Stensrud v. Dela- 
mater, 56 Mich. 144, 22 NW 272. 
ais a eee v. Goodman, 49 Mo. 
a ee v. O’Malley, 49 Tex. 

“The circumstances under which 
the arrest and detention of plaintiff 
were accomplished, though not avail- 
able under the pleadings as a justifi- 
cation, were nevertheless admissible 
either in aggravation or in mitiga- 
tion of the damages, as the jury 
might regard them.” Rhodes v. Mc- 
Wilson, supra. 

[a] Illustrations. — (1) Arresting 
on Saturday night. Stensrud v. Dela- 
mater, 56 Mich. 144, 22 NW 272. (2) 
The drunken condition of the officer 
arresting. Hall v. O’Malley, 49 Tex. 
70. (3) Arrest in the presence of 
plaintiff’s family. Young v. Gorm- 
ley, 120 Iowa 372, 94 NW 922. 

[bd] Arrest on sham proceedings, 
—An arrest under a sham proceeds 
ing, an abuse of the process of 
court, a fictitious charge made un- 
der the forms of law, male fide, is 
a public as well as a private wrong, 
and should be held to aggravate the 


damages. Fellows v. Goodman, 49 
Mo. 62. 
[e] Conspiracy to procure imprig- 


onment.—‘‘The distinction is now 
well established, that in civil ac- 
tions the conspiracy is not the grava- 
men of the charge, but may be both 
pleaded and: proved ag aggravating 
the wrong of which the plaintiff com. 
plains, enabling him to recover 
against all as joint tortfeasors.” 


Van Horn v. Van Horn, 52 N. J. L. 
284, 286, 20 A 485, 10 LRA 184 [quot 
Davis v. Johnson, 101 Fed. 952, 956, 
42 CCA 111]. 

[ad] Warranted conducted in mak- 
ing arrest.—An officer had two pris- 


‘Oners who were strangers to him; it 


was long after dark and he had a 
considerable distance to go with 
them. Wxcept that he handcuffed 
them together there was nothing in 
his. conduct to indicate wantonness 
or malice. It was held that the jury 
should have been I 
there was no wantonness or malice, 
and that they should not find addi- 
tional damages because the prisoners 
were handcuffed. McCullough Vv. 
Greenfield, 133 Mich. 463, 95 NW 532, 
62 LRA 906, 1 AnnCas 924, 

97. Harness v. Steele, 159 Ind. 286, 
64 NE 875; Holz v. Rediske, 116 Wis. 
353, 92 NW 1105; Kalmanovitch vy. 
Muller, 18 RevdeJur 159, 1 DomLR 
628. « 

[a] Unwarranted insult and an- 
noyance.—“‘There were unwarranted 
insults offered to appellee on the part 
of appellant; also oppression on his 
part, and a reckless disregard, under 
the. circumstances, of appellee’s 
rights as a citizen. Appellee, as the 
evidence discloses, was subjected /to 
repeated ‘quizzing,’ and was virtually 
branded by appellant, in the pres-. 
ence of others, as a thief: and when 
he, a mere boy, protested his inno- 
cence in regard to the charge, ap- 
pellant called him a liar.” Harness 
weet 159 Ind. 286, 299, 64 NE 
{b] Application of rule.— When it 
is proved that defendant acted under 
an improper motivesand with a spirit 
of revenge in causing plaintiff's ar- 
rest, plaintiff suing for false arrest 
in the province of Quebec should be 
awarded an amount sufficient to 
carry costs on the scale of the su- 
perior court of that provinee and not 
merely the costs on the scale of the 
circuit court. Kalmanovitch v, Mul- 


nee 18 RevdeJur 159, 1 DomLR 
98. Smith y. Macomber, 28 R. T. 


248, 66 A 570; Warwick v. Foulkes, 
12 M. & W. 507, 152 Reprint 1298. 
See Ocean SS. Co. y. Williams, 69 Ga. 
251 (filing an unsustained plea), 

[a] Unproved plea of justification 
as. aggravation of damages.—(1) 
“The judge’s charge upon the effect 
the plea of justification would have, 
if not proved, upon the damages, 
was substantially correct; it only 
went so far as to instruct the jury 
that they might in that event con- 
sider it as authorizing them to give 
additional damages.” Ocean SS. Co. 
v. Williams, 69 Ga. ZOTGI E262) eth) 
Defendant, in addition to the general 
issue, pleaded a justification, on the 
ground that plaintiff had committed 
a felony, for which defendant had 
him taken in custody; but at the trial 
Bo counsel abandoned this latter 
plea, 
the imputation contained in it. It 
was held that the putting this plea 
on the record was a persisting in 
the original charge, and. proper to 
be taken into consideration by the 
jury in estimating the amount of 
damages. Warwick y. Foulkes, 12 M. 
& W. 507, 152 Reprint 1298. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1 


instructed that ~ 


and exonerated, plaintiff from ~ 


§§ 177-178) 


prisonment,*? duress applied while imprisoned," or 
publicity given to his imprisonment by publication 
of accounts thereof in the public newspapers.? But 
a person who is liable for damages for a false 
imprisonment may be entirely blameless of an in- 
dependent wrong committed by another person in 
connection with the arrest, in which ease evidence 
of the independent wrong cannot be used to aggra- 
vate the damages for which the person not responsi- 
ble for the independent wrong may be liable.* 

[§ 178] ©. Exemplary or Punitive Damages— 


99. Ala.—Fuqua v. Gambill, 
Ala. 464, 467, 37 S 235. 
Colo.—Grimes vy. Greenblatt, 47 
ae 495, 107 P 1111, 19 AnnCas 
08. 


Tll.—Kindred v. Stitt, 51 Ill. 401. 

Minn.—Kelley v. Great Northern 
R. Co., 142 Minn. 492, 171 NW: 276. 

: N. B.—Markey v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 HastLR 295. 

“The plaintiff should have been 
allowed to show the condition of the 
prison in which he was placed, as 
to cleanliness or odors.” Fuqua Vv. 
Gambill, supra. 

1. Harris v. Louisville, RR. 
Co., 35 Fed. 116. 

[a] Release of damages obtained 
by duress.—A release of damages for 
false imprisonment obtained while 
the person executing it was still in 
the custody of his captors or under 
their influence is an aggravation of 
damages. Harris v. Louisville, etc., 
RivCo, ooh ed, 116: 

2. Colo.—Grimes v. Greenblatt, 47 
Colo. 495, 107 P 1111, 19 AnnCas 608. 

Mich.—Filer v. Smith, 96 Mich. 347, 
55 NW 999, 35 AmSR 603. 

Miss.—Alabama, etc. R. Co. Vv. 
Kuhn, 78 Miss. 114, 28 S 797. 

Nebr.—Scott v. Flowers, 60 Nebr. 
675, 84 NW 81. 

Wash.—Duval v. Inland Nav. Co., 
90 Wash. 149, 155 P 768. 

But see Butler v. Stockdale, 19 Pa. 
Super. 98 (holding that newspaper 
articles describing an alleged lar- 
ceny by plaintiff of the goods of de- 
fendant, and comments. relating 
thereto, are incompetent and irrele- 
vant as there was no evidence Cco‘l- 
necting defendant with the publica- 
tion of the articles). 

[a] Publication of arrest.—In an 
action for false arrest it is compe- 
tent to show the jury that the ar- 
rest was published in a newspaper, 
although the article itself must be 
excluded, in the absence of showing 
that defendant was responsible for 
its publication, if it cannot be read 
without introducing matter that can- 
not be gleaned from the charge and 
proceeding thereon. Duval v. Inland 


etc., 


Nav. Co., 90 Wash. 149, 155 P 768. 
3. Shepherd vy. Slaten, 5 Heisk. 
(Tenn.) 79. 


4. See Damages § 268 et seq. 

5. U. S.—Beckwith v. Bean, 98 
U. S. 266, 25 L. ed. 124; Day v. Wood- 
worth, 12 How. 363, 14 Ts eds 18T; 
Roza v. Smith, 65 Fed. 592; Clarke 
v. American Dock, etc., Co., 35 Fed. 
478; McCall v. McDowell, 15 F. Cas. 
No, 8,673, 1 Abb. 212, Deady 230. 

Ala.—Hereford v. Brentz, 192 Ala. 
465, 68 S 350; Gambill v. Cargo, 151 
Ala. 421, 43 S 866; Woodall v. Mc- 
Ledger Co. vy. Buchanan, 10 Ala. A. 

667. 
ook vy. Thompson, 11 
DieO./401- s 

Ga.—Potter v. Swindle, 

Tll—Hawk v. Ridgway, 33 Ill. 473; 
Cox v. Rhodes Ave. Hospital, 198 Ill. 
508; Pearce v. Needham, 37 Ill. A. 
90. 

BOs" 59 AmR 
Boyce, 36 Kan. 350, 18 P , b9 Am 
STL; Comer v. Knowles, 17 Kan. 436. 


Millan, 38 Ala. 622; Birmingham 
D. C.—Kilbourn 
77 Ga. 419, 
3 SE 94. 
A. 82; Hight v. Naylor, 86 Ill. A. 
Kan.—Wheeler, etc., Come 
Ma.—Kirk v, Garrett, 84 Md. 383, 


663, 
way, etc., R. Co., 1 Misc. 148, 20 NYS; 


FALSE IMPRISONMENT 


1. 


erally,# punitive 


tions in which 


140;}35 A 1089. 


Mass.—Krulevitz v. Eastern R. Co., 
140 Mass. 5738, 5 NE 500. 

Mich.—Hendricks v. Haskins, 114 
Mich, 291, 72 NW 152; Ross v. Leg- 
gett, 61 Mich. 445, 28 NW. 695, 1 
AmSR 608; Livingston v. Burroughs, 
33 Mich. 511; Brushaber v. Stege- 
mann, 22 Mich. 266. . 

Minn.—Kelley v. Great Northern 
R. Co., 142 Minn. 492, 171 NW 275. 

Mo.—Leve v. Putting, (A.) 196 SW 
1060; Monson vy. Rouse, 86 Mo. A. 


N. Y.—Arteaga v. Connor, 88 N.Y. 
403, 2 NYCivProe 152, 14 NYWklyDig 
278; Mann v. Barrows, 14 NYSt 10; 
Stevens v. O’Neill, 51 App. Div. 364, 
64 NYS 663 [aff 169 N. Y. 375, 62 
NE 424]; Brown v. Chadsey, 39 Barb. 
253; Dodge v. Alger, 53 N. Y. Super. 
107; Fuller v. Redding, 16 Misc. 634, 
39 NYS 109 [aff 13 App. Div. 61, 43 
NYS 96]; Limbeck v. Gerry, 15 Misc. 
389 NYS 95; Kolzem v. Broad- 


ria Williams v. Garrett, 12 HowPr 
ovo. 

N. C.—Jackson v. American Tel., 
etc.,) Coy, 139. .N, .C; 347, 51.SE 1015, 
70 LRA 7388. 

Pa.—Grohmann y. Kirschman, 168 
Pa. 189, 82. A 32; McCarthy v. De 
Armit, 99 Pa. 63; Flinn v. Graham, 
3 Pittsb. 195; Weiler v. Pennsylvania 
R. Co., 12 PittsbLegNS 347. 

Tex.—Hall v. O’Malley, 49 Tex. 70; 
Whitmore v. Allen, 88 Tex. 355; 
Rucker v. Barker, 108 Tex. 280, i182 
SW 528; Karner v. Stump, 12 Tex. 
Civ. A. 460, 34 SW 656. 

Vt—McMullin v. Erwin, 69 Vt. 
338, 38 A 62, 

Va.—Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 7387. 

W. Va.—Claiborne v. Chesapeake, 
etc., R. Co., 46 W. Va. 3863, 33 SE 
262; Gillingham v. Ohio River R. Co., 
35 W. Va. 588, 14 SE 243, 29 AmSR 
827, 14 LRA 798; Ogg v. Murdock, 25 
W. Va. 139. 


Wis.—Hamlin v. Spaulding, 27 
Wis. 360. 
Eng.—Huckle v. Money, 2 Wils. 


Cc. P. 206, 95 Reprint 768. 

Ont.—Clissold v. Machell, 26 U. C. 
Q. B. 422, 

[a] Imprisonment to prevent de- 
fense of property.—Punitive dam- 
ages may be allowed for a wrongful 
arrest made solely in order to put 
plaintiff temporarily out of the way 
so as to prevent his resistance to an 
entry on his land. Jackson v. Ameri- 
can Tel. ete., Co, 139 N. C. 347, 51 
SE 1015, 70 LRA 738. 

[b] Unlawful and malicious acts 
of magistrate.—A magistrate who in- 
tentionally inflicts a wrongful im- 
prisonment, with malice, and uses 
unnecessarily harsh language to 
wound the feelings of the person, 
may be punished by an award of ex- 
emplary or vindictive damages. Clis- 
sold v. Machell, 26 U. C. Q. B. 422. 

6. Dunson v. Baker, 144 La. 167, 
80 S§ 238. Contra Parker v. McGlin, 
52 La. Ann. 1514, 27 S 946; Hardy 
vy. Stevenson, 29 La. Ann. 172; Mor- 
timer v. Thomas, 23 La. Ann, 165. 
See Damages § 268. 


7, U. S.—Beckwith v. Bean, 98 
U. S. 266, 25 L. ed. 124; Roza v. 
Smith, 65 Fed. 592; McCall v. Mc- 


Dowell, 15 F. Cas. No. 8,673, 1 Abb. 


In General. 
award of punitive damages in actions for tort gen- 


is not recognized.® 
emplary damages the tort must have been accom- 
panied by circumstances of aggravation,’ and it is 
sometimes stated that it must appear that the un- 
lawful detention was accompanied with actual 
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7 


Under the rules authorizing the 


or exemplary damages are properly 


awarded in an action for false imprisonment,® al- 
though they are, of course, denied in those jurisdic- 


the doctrine of punitive damages 
To authorize an award of ex- 


+212, Deady 233. 

Ala.—Rhodes v. McWilson, 192 Ala. 
675, 69 S 69. 

Cal.—Maher y. Wilson, 139 Cal. 
514, 738 P 418. : 

Ill.—Wanzer v. Bright, 52 Ill. $5; 
Hawk v. Ridgway, 83 Ill. 473; Pearce 
vy. Needham, 37 Ill. A. 90. 


Ind.—Harness v. Steele, 159 Ind. 
286, 64 NE 875. 
Kan.—Wheeler, etc., Mfg. Co. v. 


Boyce, 36 Kan. 350, 13 P 609, 59 AmR 
571; Wiley v. Keokuk, 6 Kan. 94. ~ 

La.—Parker v. McGlin, 52 La. Ann. 
1514, 27 S 946. 

Mich.—Schnider v. Montross, 158 
Mich. 268, 122 NW 534; Ross v. Leg- 
gett, 61 Mich. 445, 28 NW, 695, 1 
AmSR 608; Livingston v. Burroughs, 
33 Mich. 511; Brushaber v. Stege- 
mann, 22 Mich. 266. 

_ Minn.—Rauma v. Lamont, 82 Minn. 
477, 85 NW 236, 

Mo.—Carmody v. St. Louis Transit 
Co., 122 Mo. A. 338, 99 SW 495. ! 

N. Y.—Newman v. New York, etc., 
ReehCos42 4 Huns 335, 77 NY Senoo0s 
Dodge v. Alger, 53 N. Y. Super. 107; 
Limbeck y. Gerry, 15 Misc. 6638, 39 
NYS 95; Kozlem v. Broadway, etc., 
Re iGo; Ls Mises 11480420) NYS 2) 100i; 
Beardsley v. Soper, 184 App. Div. 399, 


171 NYS 1048; Williams v. Gar- 
rett, 12 HowPr 456. 
Okl.—Holmes v. Le Fors, 36 Okl. 


729,-129 -P. 718. 

Pa.—McCarthy v. De Armit, 99 Pa. 
eee Flinn v. -Graham, 3 Pittsb. 

Tex.—wWhitmore v. Allen, 33 Tex. 
355; Rucker v. Barker, 108 Tex. 280, 
192 SW 528 [aff (Civ. A.) 151 SW 
871]: Gold v. Campbell, 54 Tex. Civ. 
A. 269, 117 SW 463. 

Va.—Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 7387. 

W. Va.—Ogg v. Murdock, 25 W. 
Va. 139. See Allen v. Lopinsky, 81 
W. Va. 13, 94 SE 369 (holding that 
punitive damages when recoverable 
in action for false imprisonment can- 
not be allowed in addition to compen- 
satory damages, unless the latter are 
inadequate as punishment of the of- 
fender). 

Wis.—Lamb y. Stone, 95 Wis. 254, 
70 NW 72; Bonesteel v. Bonesteel, 30 


Wis. 511; Hamlin v. Spaulding, 27 
Wis. 360. 
Eng.—Huckle v. Money, 2 Wils. 


Cc. P. 206, 95 Reprint 768. 

See Lewis v. Clegg, 
292, 26 SE 772 (dictum). 

“In actions of trespass to either 
person or property, exemplary dam- 
ages may be given when the act was 
oppressive, or when the act was com- 
mitted with violence, or rudely, or 
with excessive force, or under cir- 
cumstances of insult or outrage, or 
in known violation of the law.’ 
Rhodes v. McWilson, 192 Ala. 675, 
681, 69 S 69. 

[a] Unsuccessful attempt to jus- 
tify imprisonment.—It has been held 
that an unsuccessful attempt to jus- 
tify false imprisonment by unfound- 
ed accusations of plaintiff's criminal 
insanity constitutes an aggravation 
of the original offense justifying in- 
creased punitive damages in an ac- 
tion for false imprisonment. Smith 
vy. Macomber, 28.R. I. 248, 66 A 570. 

Effect of absence of aggravating 


120. NGG, 


circumstances see infra § 179. 


564. 125 6. J.] 


malice,* and actual ill will or express malice will 
support an award,°® or circumstances from which 
malice may be inferred as a matter of law.2° 


emplary damages have, however, 


8 U. S.—McCall v. McDowell, 15 
FE. Cas. No. 8,673, 1 Abb. 212, Deady 
233. 

Ala.—Hereford v. Brentz, 192 Ala. 


465, 68 S 350 : 
Cal. Maher v. Wilson, 139 Cal. 
20 Del. 


514, 73 P 418. 

Del.—Marshall y. Cleaver, 
450, 56 A 380; Petit v. Colmery, 20 
Del. 266, 55 A 344; State v. Brown, 
5 Del. 505. 

Ill.— Gore v. Field, 184 Ill. A. 486; 
Bearce Vv. Needham, 37 TI) A. 
90. 


Ky.—Scott v. Com., 93 SW 668, 29 
KyL. 571 (dictum). 

Md.—Bernheimer v. Becker, 102 
Md. 250, 62 A 526, 111 AmSR 356, 3 
LRANS 221. 

Mich.—Hendricks v. Haskins, 114 
Mich. 291, °72 NW 152; Firestone v. 
Rice,| 71 Mich. 377, 38 NW 885, 15 
AmSR 266. 

Minn.—Kelley v. Great Northern 
Reco. £42) Minn. “492, > 1742 NW 
276. : 

Mo.—Hill v. S. S. Kresge Co., (A.) 


217 SW 997; Davis v. Chicago, ete., 
Roe Co: 192) Mo. JA; 49, 182) Siw 
826; Wehmeyer v. Mulvihill, 150 Mo. 
A. 197, 130 SW 681, 

N. Y.—Voltz v. Blackmar, 64 N. 
Y. 440; Stevens v. O’Neill, 51 App. 


Div. 364, 64 NYS 663 [aff 169 N. Y. 
375, 62 NE 424]; Craven v. Blooming- 
dale, 30 Misc. 650, 64 NYS 262 [aff 
54 App. Div. 266; 66 NYS 525 (rev 
on other grounds 171 N. Y. 439, 64 
NE 169)]; Manasha vy. Koyal Ben. 
Soc., 21 Misc. 474, 47 NYS 628; Kol- 
zem v. Broadway, etc., R. Co., 1 Misc. 
148, 20 NYS 700; Beardsley v. Soper, 
184 App. Div. 399; 171 NYS 1043; 
Baker v. Secor, 6 NYSt 735. 

N. C.—Kelly v. Durham Tract. Co., 
132 N. C. 368, 438 SE 923, 133 N. C. 
418, 45 SE 826; Tucker v. Winders, 
PSO MINE 147; (41 SE 28. 

Okl.—Hostettler v. Carter, 175 P 
244; Barnes y. Davis, 30 Okl. 511, 
P20) Pe 25. 

Pa.—McAleer vy. Good, 216 Pa. 473, 
65 A 934, 116 AmSR 782, 10 LRANS 


303. 
Tex.—Rucker y. Barker, 108 Tex. 
Vellines, 94 Va. 


280, 192 SW 528. 

Va.—Bolton vy. 

393, 26 SE 847, 64 AmSR 7837. 

W. Va.—George v. Norfolk, ete., R. 
Co., 78 W. Va. 345, 88 SE 1036; Davis 
v. Chesapeake, etc., R. Co., 61 W. Va. 
246, 56 SE 400, 9 LRANS 993. 

{a] Illustrations.—(1) The agents 
of a sewing machine company sought 
to recover from an installment cus- 
tomer a machine which had been paid 
for and belonged absolutely to her. 
Without commencing a civil or crim- 
inal proceeding they procured the ar- 
rest of her husband, kept him in jail 
for ten days with seventeen or eigh- 
teem prisoners who were either 
charged with, or convicted of, crimes. 
These facts were sufficient to war- 
rant an award of punitive damages. 
Wheeler, etc., Mfg. Co. v. Boyce, 36 
Kan. 350, 13 P 609, 59 AmSR 571. 
(2) In an attempt to obtain a con- 
fession from a boy, a police officer 
took him into temporary custody and 
subjected him to repeated ‘‘quizzine 
and virtually branded him in the 
presence of others as a thief, and 
when the boy protested his inno- 
cence, called him a liar. This was 
sufficient to warrant an award of 
exemplary damages. Harness vy. 
Steele, 159 Ind. 286, 64.NE 875. (3) 
A sleeping car porter, arrested with- 
out a warrant and taken from de- 
fendant’s train at the instance of 
defendant, confined in jail for three 
days, and then released without anv 
formal charge of a criminal offense 


| Fuller v. Redding, 


FALSE IMPRISONMENT 


Ex- 
been frequently 


being presented to any court or mag- 
istrate, may properly be awarded 
punitive damages. Kelley v. Great 
Northern R. Co., 142 Minn. 492, 171 
NW 276. 

9. N. Y.—Grinnell v. Weston, 95 
App. Div. 454, 88 NYS 781, 15 NYAnn 
Cas 193; Newman v. New York, ete., 
R. Co., 54 Hun 335,.7 NYS 560; Latasa 
v. Aron, 59 Misc. 26, 109 NYS 744; 
16 Mise. 634, 39 
NYS 109 [aff 13 App. Div. 61, 48 NYS 
96]; Williams v. Garrett, 12 HowPr 
456. 

Or.—Bingham v. Lipman, 40 Or. 
363, 67 P 98.% 

Pa.—Kossouf v. Knarr, 206 Pa. 146, 
55 A 854; Mihalyik v. Klein, 22 Pa. 
Super. 193. 

Porto Rico.—Stevens v. Nater, 4 
Porto Rico Fed. 158. 

R. I.—Rice v. Harrington, 38 R. I. 
47, 94 A 736, LRA19166 356. 

S. D—Gamble v. Keyes, 178 NW 
870; Cullen vy. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, Ann 
Cas1916B 115; Richardson v. Huston, 
10 S. D. 484, 74 NW 234. 

Tex.—Rucker v. Barker, (Civ. A.) 
Lod USW pestle Gold va Campbell: 
es Texte OIG NASIR 6O seit? ASI 
463. 
she Pee v. Spaulding, 27 Wis. 

N. B.—Hopper v. Clark, 40 N. B. 
568, 10 EastLR 305. 

(7 eae ge v. McDonald, 31 N. 
Ss. ; 

10. U. S.—Beckwith v. Bean, 98 
U. S. 266, 25 L. ed. 124; Fothering- 
ham y. Adams Express Co., 36 Fed. 
252, 1 LRA 474, 

Ala.—Gambill v. Schmuck, 131 Ala. 
321, 31 S 604; Birmingham Ledger 
Co. v. Buchanan, 10 Ala. A. 527, 65 
S 667, 671 [cit Cyc]. 

Cal.—Maher v. Wilson, 139 (Cal. 
514, 73 P 418. 

Conn.—Gibney v. Lewis, 68 Conn. 
392, 36 A 799. 

Ga.—Potter v. Swindle, 77 Ga. 419, 
3 SE 94. 

Ill. Gore v. Field, 184 Ill. A. 486; 
Hight v. Naylor, 86 Ill. A. 508; Sie- 
gel v. Connor, 70 Ill. A. 116. [aff 171 
Ill. 572, 49 NE 728]; Pearce vy. Need- 
ham, 37 Ill. A. 90. 

Ind.—Harness v. Steele, 159 Ind. 
286, 64 NE 875; Cleveland v. Emerson, 
51 Ind. A. 339, 99 NE 796. 

Kan.—Wheeler, ete, Mfg. Co. v. 
Boyce, 386 Kan. 350, 138 P 609, 59 
AmR 571; Wiley v. Keokuk, 6 Kan. 


94. 

Ky.—Schnider v. McGill, 64 Sw 
835, 23 KyL 587. 

La.—Lange v. Illinois Cent. R. Co., 
107 La. 687, 31 S 1003. 

Mich.—Schneider v. Montross, 158 
Mich. 263, 122 NW 534. 2 

Mo.—Carmody v. St. Louis Transit 
Co., 122 Mo. A. 338, 99 SW 495. 

N. Y.—Dodge v. Alger, 53 N. Y. 
Super. 107. 

N. C.—Kelly v. Durham ‘Tract. 
Co., 132) Ni» G. 1358, 143 SH 923. See 
Lewis. v. Clegg, 120 N. GC. 292, 526 
SE 772 (dictum). 

Pa.—McCarthy vy. De Armit; 99 Pa. 


ee Flinn y. Graham, 3. Pittsb. 
1:95: 

Tex.—Gold v. Campbell, 54 Tex. 
Civ. A. 269, 117 SW. 463: 
Va.—Bolton vy. Vellines, 94 Va. 


393, 26 SE 847, 64 AmSR 737. 

W. Va.—Davis v. Chesapeake, etec., 
RapCo:, 6, W.. Va. 246,569. 400, 
9 GRANS 993; Ogg v. Murdock, 25 
W. Va. 139. 

Wis.—Lamb v. Stone, 95 Wis. 254, 
70 NW 72; Hamlin v. Spaulding, 27 
Wis. 360. 

ll. Wiley v. Keokuk, 6 Kan. 94. 

12. Wiley v. Keokuk, 6 Kan. 94; 


awarded when the imprisonment was accompanied 
by circumstances of fraud,!! gross negligence,” 
recklessness,‘* wantonness,'* corrupt ! or ulterior 1° 
motives, bad faith,’” want of probable cause,'® ¢ir- 


Ross v. Leggett, 61 Mich. 445, 28 
NW 695, 1 AmSR 608; Kelly v. Dur- 
ham Tract. Co., 132 N. C. 368, 43 SE 
923. See Lewis vy. Clegg, 120 N. C. 
292, 26 SE 772 (dictum). 


13. U. S.—Beckwith v. Bean, 98 U. 
S. 266, 25. Ll. ed..124. 

Cal. Maher v. Wilson, 139 Cal. 
514, 73 PRP 418. 

Tll.—Wanzer vy, Bright, 62) Ill, 735: 

Ind.—Harness v. Steele, 159 Ind. 
286, 64 NE 875. 

Kan.—Wheeler, etc. Mfg. Co. v. 


Boyce,.36 (Kan.i93b0, 356, leis 600. 
59) Amik) 571. 

Ky.—Cincinnati, ete., R..Co. v. Cun- 
diff, 166 Ky. 594, 179 SW 615, Ann 
Casl916C 513. ©. 

Mich.—Schnider v. Montross, 158 
Mich. 268, 122: NW 534. 


Mo.—Hutchinson vy. Sunshine Oil 


Co,, (A.) 218 SW 951; Carmody v. 
St.) Hours, Transit) Co: 122 cNlo. As 
338, 99 SW 495. 


W. Va.—Davis vy. Chesapeake, etc., 
R. Co., 61 W. Va. 246, 56 SH 400, 9 
LRANS 993. 

“The case is an aggravated one, 
and the conduct of the plaintiffs in 
error exhibited a wanton and reckless 
disregard of the rights of the de- 
fendant in error.... And that the 
case... calls for the infliction of 
exemplary or punitive damages,” 
Wheeler, etc, Mfg. Co. v. Boyce, 
supra. 

14. U.S.—Beckwith v. Bean, 98 U. 
S. 266, 25 L. ed. 124; Roza v. Smith, 
65 Fed. 592. 

Ala.—Birmingham Ledger (Co. vy. 
Ee 10/9 Ala... A. Jd27 0) 652 os 

Ill.— Hawk v. Ridgway, 33 Ill. 473; 
Pearce v. Needham, 37 Ill. A. 90. 

Ind.—Harness v. Steele, 159 Ind. 
286, 64 NE. 875. 

_Ky.—Cincinnati, ete., R. Co.’v. Cun- 
diff, 166 Ky. 594, 179 SW 615, AnnCas 
LOTGC- Siig. 

La.—Parker v. McGlin, 52 La. Ann. 
1514, 27 S 946., 

Mich.—Schnider vy, Montross, 158 
Mich. 268, 122 NW 534. ‘ 

N. C.—Tucker v. Winders, 130 N. 
Coat). A SRY V8 


Pa.—McCarthy v. De Armit, 99 Pa. 


63; 
E95. 

W. Va.—Davis v, Chesapeake, etc., 
R. Co., 61 W. Va. 246, 56 SE 400, 9 


Flinn y. Graham, 3  Pittsb. 


LRANS 993. 

Wis.—Lamb y. Stone, 95 Wis. 254, 
70 NW 72. 

[a] Wanton disregard of plain- 
tiff’s rights. — Where defendant 


caused plaintiff’s arrest by inserting 
his name in a warrant, and at the 
hearing following the arrest stated 
that he had no evidence against 
plaintiff, and asked that his name 
be stricken out of the warrant, and 
no testimony was offered against 
him, in an action against defendant 
for damages, an instruction that, if 
the arrest of plaintiff was in reckless 
or wanton disregard of his rights, 
the Jury might award exemplary 
damages in addition to compensatory 
damages was correct. Tucker vy. 
Winders, 130 N. CG, 147, 41 SE 8. 

15. Beckwith v. Bean, 98 ‘Cass 
vi ca us a ay Beet v. McDow- 

il, 2) 5 as, oO. 3. ’ ° 
Deady aioe 73, 1 Abb. 212), 

16. Beckwith y, Bean, 98 U.S. 
266,25 i. ed, 124; Dodge v. Alger, 
53 INS NG: Super. 107; Hamlin v. 
A Paulas, 27, Wis. 360. 

17. rushhaber vy. Stegemann, 22 
Mich. 266; Williams v. Garrett. - 
Hoppe (News 456, TP bien: 

is imbeck vy. Gerry, 15 Mise. 
663, 39 NYS 95; Neall Vv. Harte s 
Pa. 347, 8 A 628, 2 AmSR 559. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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cumstances of oppression,’ unnecessary violence,?° 
insult or outrage,?' or willful injury,22 or where 
an arrest is made for the purpose of testing or ob- 
taining a construction of the law,?* or in known 
violation of law.?*- Malice in law authorizing an 
award of punitive damages may exist without re- 
gard to whether there is or is not a want of prob- 


able cause.?° 


Hatred or ill will not necessary. It is not neces- 
sary that there be actual ill will or vindictiveness 
Thus an improper motive may con- 
stitute malice, even though it is not prompted by 
anger, malevolence, or vindictiveness.*7 
inferred from a wrongful act based upon no reason- 


of purpose.?¢ 


able ground.?§ 


A lunatic cannot be assessed with punitive dam- 


ages.9 
Acts punishable as crime. 


Under the general 


FALSE IMPRISONMENT 


such cases.?! 


Breach of duty to protect. 
is imposed a duty to afford protection may be liable 
for punitive damages if through a breach of that 


[25C.3.] 565 


rules as to the award of punitive damages in cases 
of acts punishable as crimes,®° there will in some 
jurisdictions be no award of exemplary damages in 


A party upon whom 


duty a person entitled to protection is arrested.*? 


Circumstances. 


It may be 


[§ 179] 2. Absence of Malice and Aggravating 
Exemplary damages are never al- 
lowed where the false imprisonment was brought 
about innocently, in good faith,®* without malice in 
fact or in law,** by public officers in the belief that 
they are performing their public duties,®° or private 


persons acting in honest mistake with a reasonably 


founded belief in the lawfulness -of the act,°° 


whether the public interest be involved,?? as in the 


apprehension of 


19, Ala.—Rhodes v. MecWilson, 192] 675, 69 S 69. 


Ala. 675, 69 S 69. 
Cal.—Maher v. Wilson, 139 Cal. 514, 


73 P 418. 

Ind.—Harness v. Steele, 159 Ind. 
286, 64 NE 875. 

Kan.— Wiley v. Keokuk, 6 Kan. 


Mo.—Carmody v. St. Louis Transit 
Co,, 122 Mo. A. 338, 99 SW 495. 

N. C.—Kelly v. Durham Tract. Co., 
132 N. C. 368, 43 SE 923. 

Tex.—Gold v. Campbell, 
Civ. A. 269, 117 SW 463. 

W. Va.—Oge v. Murdock, 25 W. 
Wists 15.9. 

Wis.—Lamb v. Stone, 95 Wis. 254, 


54 Tex. 


70 NW 72. 
20. Ala.—Rhodes v. MeWilson, 192 
Ala. 675, 69 S 69. 


Cal. Maher v. Wilson, 139 Cal. 514, 
73 P 418. 

Mo.—Carmody v. St. Louis Transit 
Co., 122 Mo. A. 338, 99 SW _ 495. 

N. Y.—Beardsley v. Soper, 184 App. 
Div. 399, 171 NYS 1043. 

Tex.—Rucker v. Barker, 108 Tex. 
280, 192 SW 528. 

Wis.—Lamb v. Stone, 95 Wis. 254, 
70 NW 72. ' 

[a] Reckless conduct.—A village 
police officer, while attempting to ar- 
rest plaintiff for a misdemeanor, 
without a warrant, intentionally and 
without just cause struck plaintiff a 
blow on the head likely to produce 
death. This warranted a verdict for 
punitive damages. _ Beardsley Vv. So- 
per, 184 App. Div. 399, 171 NYS 1043. 

21. Ala.—Rhodes v. MeWilson, 192 
Ala. 675, 69 S 69. 

Ky.—Cincinnati, etc., R. Co. v. Cun- 
diff, 166 Ky. 594, 179 SW 615, AnnCas 
1916C 513. 5 

N. Y.—Stevens v.: O’Neill, 51 App. 
Div. 364, 64 NYS 663 [aff 169 N. Y. 
375, 62 NE 424]. 

N. C.—Kelly v. Durham Tract. Co., 
132 N. C. 368, 48 SE 923. See Lewis 
vy. Clegg, 120: N. C. 292, 26 SE 
772° (dictum). 

Tex.—Whitmore v. Allen, 33 Tex. 
355. 

{a] For example where, in an ac- 
tion for false imprisonment, it ap- 
peared that plaintiff, while examin- 
ing watches in defendant’s store, was 
{told by the sales girl that a watch 
had disappeared since they were 
shown plaintiff, and a detective was 
ealled, who said that plaintiff must 
be searched, and she, being sur- 
rounded by defendant’s employees, 
submitted to a search, it ve ena 
to award punitive damages. evens 
vy. O'Neill, 51 App. Div. 364, 64 NYS 
663 [aff 169 N. Y. 3875, 62 NE 424]. 

92, Hawk v. Ridgway, 33 Ill. 478; 
Gold v. Campbell, 54 Tex. Civ. A 
269, 117 SW 463; Davis v. Chesapeake, 
ete., R. Co., 61 . Va. 246, 56 SE 
400, 9 LRANS 998. 


23. Kolzem v. Broadway, ete, R, 
Co., 1 Misc. 148, 20 NYS 700. 
24, Rhodes v. McWilson, 192 Ala. 


{ 


* 25; Hutchinson v. Sunshine Oil 
Co., (Mo. A.) 218 SW 951. 
26. U.S.—Fotheringham v. Adams 
Express Co., 36 Fed. 252, 1 LRA 474. 
Ala.—Gambill v. Schmuck, 131 Ala. 
321, 31.S 604. 


Boer, omnes v. Needham, 37 Ill. A. 


N. Y.—Stevens v. O’Neill, 51 App. 
Div. 364, 64 NYS 663 [aff 169 N. Y. 
375, 62 NE 424]; Craven v. Blooming- 
dale, 30 Misc. 650, 64 NYS 262 [aff 
54 App. Div. 266, 66 NYS 525 (rev 
on other grounds 171 N. Y. 439, 64 

Vellines, 


NE 169)]. 

Va.—Bolton v. 94 Va. 
393, 26 SE 847, 64 AmSR 737. 

W. Va.—Ogeg v. Murdock, 25 W. 
Va. 139. : 

27. Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 787. 


28. Bolton v. Vellines, 94 Va. 393, 
26 SE 847, 64 AmSR 737. 

29. Krom v. Schoonmaker, 3 Barb. 
(N. Y.) 647. 

30. See Damages § 278. 
Poe Stewart v. Maddox, 

32. George v. Norfolk, etc., R. Co., 
78 W. Va. 345, 88 SH 1036; Gilling- 
ham v. Ohio River R. Co., 85 W. Va. 


63 Ind. 


588, 14 SE 243, 29 AmSR 827, 14 
LRA 798. 
[a] Illegal arrest of passenger by 


a railway agent, who is also a po- 
liceman, may be grounds for punitive 
damages as he is under a high duty 
to protect passengers. George Vv. 
Norfolk, ete., R. Co., 78 W. Va. 345, 
88 SE 1036. 

33. Comer vy. Knowles, 17 Kan. 436. 

34. See supra § 178. 

35. U. S.—McCall v. McDowell, 15 
F, Cas. No. 8,673, 1 Abb. 212, Deady 
233. See Milligan v. Hovey, 17 F. 
Cas. No. 9,605, 3 Biss. 13 (entitled 
to compensation). 

Ala.—Woodall v. MeMillan, 38 Ala, 


622. 
Cal.—Salo v. Smith, 25 Cal. A. 295, 
143 P 322. 


Del.—Marshall v. Cleaver, 20 Del. 
450, 56 A 380. 

D. C.—Kilbourn y. Thompson, 11 
D. C. 401. 

Tll.— Roth v. Smith, 54 Ill. 431. 

Ky.—Roberts v. Hackney, 109 Ky. 
265, 58 SW 810, 59 SW 328, 22 KyL 


975; Richardson y. Lawhon, 4 Kyl 
998. See Cincinnati, etc. R. Co. v. 
Cundiff, 166 Ky. 594, 179 SW 615, 


AnnCas1916C 513 (dictum). 
La.—Lafon v. Dufrocqd, 9 La. Ann. 
350. 

Me.—Gross v. Rice, 71 Me. 241. 
Mich.—Firestone v. Rice, 71 Mich. 
377, 38 NW 885, 15 AmSR 266, 
N. Y.—Stearns bi Orpen ns 146 
App. Div. 651, 1381 NYS 533. 
OkI.—Holmes vy. Le Fors, 36 Okl. 
729, 129 P 718. 

S. D.—Richardson v. Huston, 10 
Ss. D. 484, 74 NW. 234. 
Utah—yYost v. Tracy, 13 Utah 431, 


supposed wrongdoers,** or merely 


45 P 346. 

N. S.—Jordan v. McDonald, 31 N. 
S.129. 

See Young v. Gormley, 120 Iowa 
372, 94 NW 922 (dictum). 

[a] Illustrations.—(1) Imprison« 
ment during the Civil War of a per- 
son accused of improper activity 
which imprisonment was later held 
by the courts to be a matter not 
within the jurisdiction of the body 
causing it. Milligan v. Hovey, 17 
mR. Cas, No. -9,605, 8) Biss. 18.0 1¢2) 
Arrest under an unconstitutional act. 
Lafon v. Dufrocq, 9 La. Ann. 350. (3) 
Arrest under a void warrant. Wood- 
all v. McMillan, 88 Ala. 622. : 

{b] Liability of officer for hand- 
cuffing prisoner.—W here an imprison- 
ment is not illegal, the officer will 
not be held liable in damages for 
handcuffing the person in custody un- 
less it was done from malice or 
wantonness or indifference to the 
common dictates of humanity. Fire- 
sone v. Rice, 71 Mich. 377, 15 AmSR 

36. See cases infra notes 37-39. 

87. See Hill v. Taylor, 50 Mich. 
549, 15 NW 899 (case decided on 
other grounds); Claiborne v. Chesa- 
peake, etc., R. Co. 46 W. Va. 368, 33 
SE 262 (liability for arrest by con- 
ductor of person likely to annoy or 
injure passengers). 

[a] No malice, no punitive dam- 
ages.—If an arrest by a conductor of 
a railroad train is made without prob- 
able cause and by reason of an hon- 
est mistake, without actual malice 
or a design to injure or oppress, the 
liability of the company is only for 
compensatory damages. Claiborne vy. 
Chesapeake, etc., R. Co., 46 W. Va. 
363, 338 SE 262. ; 

38. La.—Lange v. Illinois Cent. R. 
Go., 107, La, 687,31 S.1003. 

Md.—Bernheimer v. Becker, 102 
Md. 250, 62 A 526, 111 AmSR 356, 
38 LRANS 221. 


Mich.—lLivingston v. Burroughs, 
33 Mich. 511 


Mo.—Vest v. S. S. Kresge Co., (A.) 
213 SW 165; Dunlevy v. Wolferman, 
106 Mo. A. 46, 79 SW 1165. 

N. Y.—Grinnell v. Weston, 95 App. 
Div. 454, 88 NYS 781, 15 NYAnnCas 
193. 

Tex.—Pincham v. Dick, 30 Tex. Civ. 
A. 582, 70 SW 333. 

W. Va.—Allen v. Lopinsky, 81 W. 
Va. 13, 94 SE 369. 

a Nase ai nae v. McDonald, 31 N. 

See Oates v. Bullock, 136 Ala. 537, 
838 S 835, 96 AmSR 38 (person caus- 
ing a warrant to be issued is not 
liable for false imprisonment by 
reason of failure of the justice issu- 
ing the warrant to perform some 
ministerial act of which the person 
sought to“be held liable is ignorant, 
the act in this case being failure to 
sign warrant). 

[a] Mistake in identity—In an 
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private interests.°° 


doer from liability for punitive 
knowingly acts illegally.*° 
[§ 180] 


punitive damages.*? 


held error.*2 


action for false imprisonment, in 
which it appeared that defendant 
procured the arrest of plaintiff be- 
cause he believed him to be another 
person against whom he had pre- 
ferred a criminal charge, plaintiff 
was not entitled to exemplary dam- 
ages unless defendant was actuated 
by actual malice, even though his 
conduct in causing plaintiff’s arrest 
was not that of a prudent man. Grin- 
nell v. Weston, 95 App. Div. 454, 88 
NYS 781, 15 NYAnnCas 193. 

39. N. J.—Bullock v. Delaware, 
GUC it.) ©O., OL Ni Wd. Le (560,40 VA! 
650; Cone v. Central R. Co., 62 N. J. 
L. 99, 40 A 780. 

N. C.—Kelly v. Durham Tract. Co., 
132 N. C. 368, 48 SH 923. 


Pa.—Burford v. Richards, 58 Pa. 
Super. 8. 

W. Va.—Oegeg v. Murdock, 25 W. Va. 
139. 

Wis.—Bonesteel v. Bonesteel, 30 
Wis. : 

Eng.—Tulley v. Corrie, 10 Cox 
C. C. 584. 


See Wachsmuth v. Merchants’ Nat. 
Bank, 96 Mich. 426, 56 NW 9, 21 LRA 
278 (dictum); Livingston v. Bur- 
roughs, 33 Mich. 511 (probable cause 
may affect exemplary damages). 

[a] The advice of a person not 
an attorney, but who sometimes ad- 
vised his neighbors for pay, is not 
admissible as advice of counsel. Liv- 
ingston v. Burroughs, 33 Mich. 511. 

[b] Absence of actual or implied 
malice.—‘‘In cases of false arrest or 
imprisonment the plaintiff ... can- 
not recover punitive damages unless 
the arrest or detention is accom- 
panied with gross negligence, malice, 
insult, oppression or other circum- 
Stances of legal aggravation.” Kelly 
VeeMurnam: Tract, Co., 132) No G368: 
375, 43 SE 928, 1383 N. C. 418, 45 SH 
826. 

40. Asselin v. Davidson, 32 Que. 
K. B. 274, 20 RevLeg 193, 16 DomLR 
285. 


41. Hoagland v. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740. See 


Davis v. Chicago, etc., R. Co., 192 
Mo. A. 419, 182 SW 826 (to that 
effect). 

Necessity for actual damage gen- 
erally see Damages § 270. 

42. Hoagland v. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740. 

43.. Davis v,. Chicago, etc., R. Co., 
192 Mo. A. 419, 182 SW. 826. 

44. See Damages §§ 490-292. 

45. Gardner v. Martin, (Miss.) 85 
S 182; Rucker v. Barker, 108 Tex. 
280, 192 SW +528 [aff (Civ. A.) 151 
SW 871]. : 

{a] Illustration.—The proprietor 
of a show who stood by while a pa- 
tron was being violently ejected and 
arrested without cause by persons in 


The fact that the wrong was 
done with good motives will not protect the wrong- 


3. Absence of Actual Damage. 
must be some actual damage to sustain an award of 
Thus a judgment on a verdict 
awarding punitive but no actual damages has been 
Nominal compensatory damages will 
support e verdict for punitive damages.*? a 

[§ 181] 4. Liability of Employer or Principal. 
Under the rules applicable to the recovery of exem- 
plary damages generally,*4 a master or principal 
may he liable in exemplary damages for a false 
imprisonment occasioned by his servant or agent,*® 
although in some jurisdictions he must be shown 
to have participated in the wrongful act,*® Or. ex- 
pressly or impliedly authorized or ratified it,47 or 
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damages if he 


[$§ 179-183 


have prior to the act had knowledge of the unfitness 
or incompetency of the servant or agent.*® If : 
corporation through its responsible officers partici- 


Tf a 


pates in or directs the unlawful acts the corporation 


There 


[§ 182] 5. 


damages.°* 
[§ 183] 6. 


his employment was liable for exem- 
plary damages. Rucker vy. Barker, 
108 Tex. 280, 192 SW 528 [aff (Civ. 
A.) 151° SW 871]. 

[b] The receiver of a hotel may be 
liable in his official capacity for the 
willful, wanton, oppressive, or mali- 
cious acts of his employees. Gard- 
ner v. Martin, (Miss.) 85 S 182. 

46. Woodward y. Ragland, 5 App. 
(D. C.) 220; Craven v. Bloomingdale, 
171 N. Y. 439, 64 NE 169 [rev 54 App. 
Div. 266, 66 NYS 525 (aff 30 Misc. 
650, 64 NYS 262)]; Magagnos vy. 
Brooklyn Heights R. Co., 128 App. 
Div. 183, 112 NYS 687; Samieloff v. 
New York, etc., R. Co., 122 App. Div. 
770, 107 NYS 774. 

47. Woodward v. Ragland, 5 App. 
(D. C.) 220; Craven v. Bloomingdale, 
171 N. Y. 439, 64 NE 169 [rev 54 App. 
Div. 266, 66 NYS 525 (aff 30 Misc. 
650, 64 NYS 262)]; Samieloff v. New 
York, etce., R. Co., 122 App. Div. 770, 
107 NYS 774; Kastner v. Long Island 
R. Co., 76 App. Div. 323, 78 NYS 
469, 12 NYAnnCas 77; Lewine v. In- 
terborough Rapid Transit Co., 61 
Mise. 77, 113 NYS 15; Reardon v. 
rie \R. Co., 179 App. Div: 374). 166 
NYS 287. 

48. Kastner y. Long Island R. Co., 
78 App. Div. 328, 78 NYS 469, 12 NY 
AnnCas 77; Reardon v. Erie R. Co., 
179 App. Div. 374, 166 NYS 287. See 
Woodward v. Ragland, 5 App. (D. C.) 
220 (evidence that employee making 
arrest had not previously done su 
unless hé personally saw a wrong 
committed). 

49. Bingham v. Lipman, 40 Or. 363, 
67 P 98. ° 

[a] Participation of executive offi- 
cers.—“‘Where the officers actually 
wielding the whole executive power 
of the corporation participated in 
and directed all that was. planned and 
done, their malicious wanton or op- 
pressive intent may be treated as the 
intent of the corporation itself for 
which it is liable to answer in ex- 
emplary damages.” Bingham vy. 
Lipman, 40 Or. 363, 67 P 98. 

50. See supra § 161. 

51. Brushhaber v. Stegemann, 22 
Bt 266; Hall v. O’Malley, 49 Tex, 

52. Brown vy. Chadsey, 39 Barb. 
CN: Y¥s)1 253. 

53. See infra § 186. 

54.\ Fotheringham vy. Adams Ex- 
press Co., 36 Fed. 252, 1 LRA 474; 
Tucker v. Winders, 180 N. GC. 147, 41 
Ste 8; Hatrisi-v.’ Marco, “16 3S) (C! 

Financial condition of parties as 
bearing on exemplary damages gen- 
erally see Damages §§ 294-296. 

55. Mitigation of exemplary dam- 
ages generally see Damages § 298, 

56. See supra §§ 178-181. 

57. Ala.—Rhodes v. McWilson, 
192 Ala. 675, 69 S 69; Nicholson vy, 


Mitigation.®® 
which punitive damages may be awarded,°° it is 
proper to admit evidence of mitigating cireum- 
stances warranting a reduction of such damages,°* 


will be liable for exemplary damages.*® 

Determination of Amount. 
amount to be awarded as exemplary damages is to 
be fixed by the jury.°? 
cording to the cireumstanees of the ecase,°? and not 
an arbitrary award.®? 
interfere with the award made by the jury.®® 
fendant’s wealth may according to the general rule 
be considered in fixing the amount of punitive 


The 
It must be reasonable ac- 


The court will not ordinarily 
De- 


In in 


those cases 


Killpatrick, 188 -Ala. 258, 766" Sy 8: 
Woodall v. McMillan, 38 Ala. 622. 
D. C.—Woodward v. Ragland, 5 


App. 220. 

Ill—Johnson v. Jones, 44 Ill. 142, 
92 AmD 159, 

Kan.—Comer v. Knowles, 17 Kan. 
436. 

Me.—Prentiss v. Shaw, 56 Me. 427, 
96 AmD 475. 

Mich.—Josselyn v. McAllister, 22 
Mich. 300. 
aN H.—Colby vy. Jackson, 12 N. H. 

N. J.—Brown v. Thompson, 75 N. 
Jeans, OUEAC Mt Tan 

N. Y.—Brown v. Chadsey, 39 
Barb. 253; Jones v. Pickard, 101 
Mise. 117, 166 NYS 721. See Brad- 
ner ov, NMaulkner, ‘93 (SN. Sebn5 
(dictum); Bergman vy. Noble, 45 Hun 
1338, 12 NYCivProec 256, 19 AbbNCas 
62 (proof to rebut evidence tending 
to aggravate damage is proper); 
Mulinos y. Walkof, 95 Misc. 165, 159 
NYS 16 (propriety of pleading prob- 
able cause as affecting damages). 
ane C.—Sawyer v. Jarvis, 35 N. G 

Pa.—Russell v. Shuster, § Watts 
& S. 308. 

Ss. D.—Cullen v. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, Ann 
Cas1916B 115. 

SEX —— iM aby Lore aye! Hearn, 
Civ. A, 333, 138 SW 301. See Hays 
ve Creary, 60 Tex. 445 (that evidence 
disproving malice will not defeat ac- 
tion but mitigate damages); Hall v. 
O'Malley, 49 Tex. 70 (as to necessity 
for asking proper instructions for 


ee im 
-—lenney v. Harvey, 63 . 620, 
oe 659, ‘i Ms Y 
a.—Parsons’v. Har er, 16 ratt. 
(AT)Va.) G45, : mcs 
See McConnell y. Kennedy, 29 S. 
C. 180, 7 SE 76 (query whether mo- 
tive is material except as an element 
of damage); Lamb y. Stone, 95 Wis. 
254, 70 NW 72 (where evidence 
offered was not admitted because not 
sufficient to show provocation); 
Asselin y. Davidson, 23 Que. K. B. 
274; 20 RevLeg 193, 16 DomLR 285 
(apparently a ease of punitive 
damages where the fact that the 
person arrested was a drunken wife 
beater, and his conduct was. the 
direct cause 
into consideration in 
amount of damages for which a 
police Official was liable for know- 
ingly improperly imprisoning him). 


63 Tex. 


fixing the 


of his arrest, was taken: 


“The circumstances under which ~ 


the arrest and detention of plaintiff 
were accomplished we CER shkee . 
admissible either in aggravation or 
in mitigation of the damages, as the 
jury might regard them.” Rhodes 
me MeWilson, 192 Ala. 675, 681, 69 S 


“If the person who committed the 


For later cases, developments and changes in the law see cumulative Annotations, 


Same title, page and note number. 


lt thi ee 


~ §§ 183-184] 


as, for example, defendant’s good faith ®*® or the 
Other matters such 
as personal courtesy shown the injured party,®° that 
the action complained of was taken on advice of 
counsel,®t proof of plaintiff’s own misconduct,®? or 


absence of actual malice.» 


provoeation,** may also be shown. 


Effect of secondary liability. Proof that a per- 
son other than the person doing the wrong will be 
compelled to pay the damages assessed is not proper 
as a matter in mitigation of damages.®* 

Mitigation equivalent of avoidance. 
‘mitigation’? is sometimes used as meaning the 


avoidance of punitive damages.® 
[§ 184] 


wrong can show, not a full excuse, 
but something which tends in that 
direction, the jury is entitled to con- 
sider it in determinating whether 
payment of smart money is to be 
imposed.” Jones v. Pickard, 101 
Mise. 117, 119, 166 NYS 721. 


[a] Illustrations.—(1) A person 
falsely imprisoned claimed that he 
was in poor health when arrested. 


Evidence that the person causing the 
arrest had made inquiries among 
the neighbors as to plaintiff’s health 
and considered his condition such 
that his health would not be injured 
by imprisonment was held proper in 
reduction of punitive damages. Ten- 
ney v. Smith, 63 Vt. 520, 22 A 659. 
(2) The particular motive by which 
the party suing out a capias may 
have been prompted may be consid- 
ered. Parsons v. Harper, 16 Gratt. 
(57 Va.) 64. (3) Evidence as to 
plaintiff's conduct and other circum- 
stances of suspicion were improper- 
ly excluded. Brown y. Chadsey, 39 
Barb. (N. Y.) 253. (4) A surety on 
a bail bond who arrested his prin- 
cipal without complying with for- 
malities required by law may prop- 
erly show the proceeding under 
which the principal was arrested 
and the bail bond. Nicholson vy. Kill- 
patrick, 188 Ala. 258, 66 S 8. 

58. Ala.—Oates v. Bullock, 136 
Ala. 537,' 33 S 835, 96 AmSR 38; 
Boshell v. Cunningham, 200 Ala. 579, 
76S 937. 

N. Y.—De Silva v. New York Cent. 
R. Co., 182 App. Div. 497, 169 NYS 
924. 

Okl.—Hostettler v. Carter, 175 P 
244, 

Pa.—Neall v. Hart, 115 Pa. 347, 8 
A 628, 2 AmSR 559. 

Ss. D.—Cullen v. Dickinson, 33 S. D. 
27, 144 NW 656, 50 LRANS 987, Ann 
Casi1916B 115. 

See De Courcey v. Cox, 94 Cal. 
665, 30 P 95 (dictum); Holmes v. 
Blyler, 80 Iowa 365, 45 NW _ 756 
(dictum). 

{a] Good faith.—Evidence that 
police officers acted under orders of 
a city commissioner in restraining 
plaintiff from attending dances at a 
public place, admissible to prevent 
or lessen exemplary damages. Cul- 
Jen v. Dickinson, 33 S. D. 27, 144 NW 


656, 50 LRANS 987, AnnCas1916B 
P15; 
59, La—wWells v. Johnston, 52 


La. Ann. 713, 27 S 185. 

*N. Yy.—Jones v. Pickard, 101 Misc. 
117, 166 NYS 721. 

Pa.—Burford v. 
132 

Sg. D.—Cullen v. Dickinson, 33 S$, D. 
27, 144 NW 656, 50 LRANS 987, Ann 
Casi916B 115. 

Vt.—Tenney v. Smith, 63 Vt. 520, 
22 A 659. 

Alta.—Pon Yin v. Edmonton, 24 
CanCrCas 327, 31 WestLR 402, 8 
WestWkly 809. 

60. Field vy. Kane, 99 Ill. A. 1; 
Tiede v. Fuhr, 264 Mo. 622, 175 SW 
910. : 


Rainey, 42 Pa. Co. 


l D. Joint Tort-Feasors. According to 
one view in the case of joint defendants each is 
liable for all of the damages sustained, and the 
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to pay.°® 
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verdict should be for one amount against all de- 
fendants for such sum as the most guilty ought, 
According to this view, however, where 
exemplary damages are claimed they must be as- 
sessed according to the acts of the most innocent 


of defendants,** and if any defendant is not liable 


The word 


for exemplary damages none should be included 
in the verdict. 
exemplary damages he must proceed against the 
party which should be punished by the award of 
such damages.®° 
finding against joint defendants may be in several 


In such-case if plaintiff desires 


According to another view the 


amounts *° and one or more of defendants may be 


61. Lange vy. Illinois Cent. R. Co., 
107 La. 687, 31 S 1003; Josselyn v. 
McAllister, .22 Mich. 300; Taylor v. 
Hearn, 63 Tex. Civ. A. 333, 133 SW 
301. See Mortimer v. Thomas, 23 
La. Ann. 165 (the circumstance that 
defendant acted under the advice of 
a young and inexperienced lawyer). 

62. Colo.—Meek v. Smith, 59 Colo. 
461, 149 P 627. 

Del.—Petit v. Colmery, 20 Del. 266, 
55 A 344, 

La.—O’Malley v: Whitaker, 118 La. 
906, 43 S 545. 

Me.—Palmer v. Maine Cent. R. Co., 
92 Me. 399, 42 A 800, 69 AmSR 5138, 
44 LRA 6738. 

Mo.—Wehmeyer v. Mulvihill, 150 
Mo. A. 197, 212, 180 SW 681 [cit 
Cyc]. 

W. Va.—Comiskey v. Norfolk, etc., 
R. Co., 79 W. Va. 148, 90 SE 385, 
LRA1917D 220; Claiborne v. Chesa- 
peake, etc., R. Co., 46 W. Va. 363, 33 
SE 262. 


Wis.—Nelson v. Snoyenbos, 155 
Wis. 590, 145 NW 179. 
[a] Dlustrations. — (1) Resist- 


ance by plaintiff and any relevant 
circumstances showing a reasonable 
provocation for a resort to force on 
the part of the officer in making the 
arrest. Petit v. Colmery, 20 Del. 
265, 55 A 344. (2) Carrying con- 
cealed weapon. O’Malley v. Whit- 
aker, 118 La. 906, 43 S 545. (38) Re- 
fusal to sign name on mileage book. 
Palmer v. Maine Cent. R. Co., 92 Me. 
399, 42 A 800, 69 AmSR 513, 44 LRA 
673. (4) Evidence of actual guilt. 
Nelson v. Snoyenbos, 155 Wis. 590, 
145 NW 179. 

63. Del.—Petit v. Colmery, 20 Del. 
266, 55 A 344. 

Tll.—Harris v. Schlink, 200 Ill. A. 
202. 

Me.—Palmer vy. Maine Cent. R. Co., 
92 Me. 399, 42 A 800, 69 AmSR 513, 
44 LRA 673. 

Mo.—Wehmeyer v. Mulvihill, 150 
Mo. A. 197, 130 SW _ 681. 

Eng.—Thomas v. Powell, 7 C. & Ps 
807, 32 ECL 883. 

See Hardy v. Stevenson, 29 la. 
Ann. 172 (award of exemplary dam- 
ages reduced to amount considered 
adequate as compensation because of 
circumstances of aggravation on the 
part of plaintiff). 

[a] Provocation as proximate 
cause.—‘“To show the absence of a 
settled, malicious purpose to injure 
the plaintiff, the defendants in miti- 
gation of damages had the right to 
prove that they were excited, and 
provoked to do what they did by the 
acts or declarations of. the plaintiff, 
occurring so nearly concurrent with 
the acts charged against them. that 
that which she did might reasonably 
be presumed to have excited and 
provoked their acts constituting the 
basis of the suit. In such case the 
concurrent acts become, .as it were, 
parts of the res gestae.” Meek v. 
Smith, 59 Colo. 461, 468, 149 P 627. 

64. Russell v. Beyle, Basan As 
(Orleans) 38. 


cluded in the verdict. 


assessed with exemplary damages, while only com- 
pensatory are allowed as against the rest.71 In any 
event damages cannot be recovered against defend- 


[a] No reduction because sureties 
must pay.—It was held to be error 
on question of damages to consider 
the fact that defendant’s sureties 
would have to pay the damages, 
Ce ee v. Beyle, 5 La. A. (Orleans) 


65. Roberts v. Hackney, 109 Ky. 
265, 58 SW 810, 59 SW 328, 22 KyL 
975; Cullen v. Dickinson, 33 S. D. 27, 
144 NW 656, 50 LRANS 987, AnnCas 
1916B 115. 

66. Allison v. Hobbs, 96 Me. 26, 
51 A 245; McCarthy v. De Armit, 99 
Pa. 68; Eliot v. Allen, 1 C. B. 18, 50 
ECL 18, 135 Reprint 441. 
got McCarthy v. De Armit, 99 Pa, 
zope McCarthy v. De Armit,, 99 Pa. 

[a] WNo punitive damages recover- 
able.—The mayor of a large city at 
time of riot caused the arrest of a 
person reasonably suspected of hav- 
ing shot two soldiers, and the arrest 
by the police officers may have been 
accompanied by acts of oppression. 
It was held that, as some of de- 
fendants were not liable for exem- 
plary damages, none should be in- 


McCarthy v. 
De Armit, 99 Pa. °63. 

{b] Bad faith of one not liable.— 
Where the jury decides that one of 
defendants is not liable for false im- 
prisonment, the bad faith of that 
defendant cannot be made the basis 
of exemplary damages against one 
legally responsible, but who acted in 
good faith. Love v. Halladay, 139 
Mich. 575, 102 NW 1027, 

69, Bright v. Patton, 16 D. C. 534, 
60 AmR 396; McCarthy v. De Armit, 
99 Pa. 63; Norfolk, ete, R. Co. -v. 
Perdue, 117 Va. 111, 83 SH 1058; 
Lyden v. McGee, 16 Ont. 105. 

70. Clissold v. Machell, 26 U. C. 
Q. B. 422. See Rauma v. Lamont, 82 
Minn. 477, 85 NW 286 (where a ver- 
dict against a constable for four 
hundred and fifty dollars and against 
a private person assisting for three 
hundred and fifty dollars as joint 
tort-feasors was sustained). 

[a] Tllustration. — Where jury 
found separate damages of eight 
hundred dollars against one defend- 
ant and four hundred dollars against 
the other, it was held that such a 
finding is not ground for a new trial. 
Clissold v. Machell, 26 U.C. Q. B. 422. 

71. Latasa v. Aron, 59 Misc. 26, 
109 NYS 744. 

[a] Rule applied.—Where in an 
action against two there is evidence 
that one of defendants only was ac- 
tuated by actual malice and the jury 
returns a verdict against him in a 
larger amount than that which they 
returned against his codefendant, it 
will be interpreted as a finding that 
the compensatory damages amount 
to the smaller sum and that puni- 
tive damages, making up the larger 
amount, have been assessed against 
defendant guilty of actual malice. 
Latasa v. Aron, 59 Misc. 26, 109 NYS 
744. 
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ants jointly unless growing out of matters ocecur- 
ring after joint participation begins.72 

E. Statutory Penalty. 
ute fixes damages in a yiven penal sum for false 
imprisonment by a peace officer, proof of actual 
Plaintiff recovers the 
given penal sum, as liquidated damages merely up- 
on proof of the conditions prescribed in the stat- 


[§ 185] 


damage is unnecessary.’® 


ute as warranting a recovery.”4 
[§ 186] 


72. Martin v. Golden, 180 Mass. 
549, 62 NE 977. 
73. Hier v. Hutchings, 58 Nebr. 


334, 78 NW 638. 

74, Hier v. Hutchings, 
334, 78 NW 638. 

75. Excessive or inadequate dam- 
ages generally see Damages § 397 et 
seq. 

76. See supra § 161. 

77. Necessity and form of in- 
struction see supra § 163. 

78. Mack Sing v.”’Smith, 1 Sask. 
L. 454 


79. Salo v. Smith, 25 Cal. A. 295, 
143 P 322. 

80. Salo v. Smith, 25 Cal. A. 295, 
143 P 322; Mack Sing v. Smith, 1 
Sask. L. 454. : 


58 Nebr. 


81. U. S—Harris v. Louisville, 
ete, R. Co., 35 Fed. 116; Johnson 
Ve Lompkins, '13'°-F. Cas. No; 7,416, 
Baldw. 571. 


Cal.—Gomez vy. Scanlan, 155 Cal. 


928, 102 P 12. 


Colo.—Union Depot, ete. R. Co. v. 
Smith, 16 Colo. 361, 27 P 329. 

Iil'—Price v. Bailey, 66 Ill. 48; 
Marsh v. Smith, 49 Ill. 396. 

N. Y.—Pastor v. Regan, 9 Misc. 
547, 30 NYS 657. 

Tex.—Gold v. Campbell, 54 Tex. 


Civ. A. 269, 277, 117 SW 463. 
Eng.—Edgell v. Francis, 1 M. & G. 
ee 39 ECL 729, 133 #£Reprint 
314, 
N. B.—Markey v. Sloat, 41 N. B. 
ee 2538, 6 DomLR 827, 11 EastLR 
290. 


N. S.—Bulmer y. O’Sullivan, 28 
N. S. 406. 

“Where there is no possible way 
of measuring the general damages 
with any certainty, the sound dis- 
cretion of the jury under all the cir- 
cumstances is the only measure 
practicable.’ Gold yv.. Campbell, 
supra. 

“In actions of false imprisonment 
and other injuries to the person, or 
character, although the rule remains 
that only such damages are recov- 
erable as naturally flow from the 
wrongful act, there is no standard 
by which the money value of such 
injuries may be measured and the 
only limit to the damages to be 
awarded is that they must be rea- 
sonable in amount.” Markey vy. 
Sloat, supra. 

Exemplary or punitive damages 
see supra § 182. 

82. See supra §§ 168-175. 

83. U. S.—Clarke vy. American 
Dock, etc., Co:, 85 Ned? 478. 

Ga.—Southern R. Co. v. Gresham, 
114 Ga. 183,-39' SE 883. ia 


Iowa.—Young  v. 
Iowa 372, 94 NW 922. 

La.—Block v. McGuire, 18 La. Ann, 
417, 


Miss.—Hewlett v. George, 68 Miss. 


Gormley, 


F. Excessive or Inadequate Damages.’® 
The amount of damages to be awarded is primarily 
to be determined by the jury *® under proper in- 
structions from the court’? or by the court where 
the trial is by the court without a jury.7® 
the court determines the quantum of damages, it 
is vested with the same diseretion a jury would 
have had if the case had been tried before a jury,7® 
and its decision as to the amount of damages to 
be awarded will be interfered with only where a 
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Where a stat- 


verdict of a jury would be.*° 2 
of damages a jury is justified in exercising a liberal 
diseretion,®! taking into consideration all the items 
for which damages may properly be awarded.®?_ Al- 
though many items of damage sustained by reason 
of a false imprisonment are not capable of being 
measured accurately in money value, they are still 
proper items of compensation, and the jury after 


[$§ 184-186 


In fixing the amount 


considering the facts of each case may properly 


When 


703, 9 S 885, 18 LRA 682. 
5 N. Y.—Ball v. Horrigan, 19 NYS 

13: 

Tex.—Taylor v. Davis, 13 SW 642; 
Coffin v. Varila, 8 Tex. Civ. A. 417, 
27 SW 956; Landrum vy. Wells, 7 
Tex. Civ. A. 625, 26 SW 1001. 

Vt.—Goodell v. Tower, 77 Vt. 61, 
58 A 790, 107 AmSR 745. 

N. B.—Markey vy. Sloat, 41 N. B. 
234, 16.) DomLRi 82%; 11 EastLR 
295. 

[a] Jury’s award stands in ab- 
sence of bias.—‘‘There being no legal 
measure of damages for pain and 
suffering, the amount which a jury 
may award in an action for personal 
injury is peculiarly within their dis- 
cretion. ... The parties are entitled 
to the judgment of the jury, and it 
is not within the province of a court 
to decide upon the amount of dam- 
ages; and courts will not set ver- 
dicts aside in cases of this character, 
either on the ground that the dam- 
ages are excessive or inadequate, un- 
less it be apparent that the jury 
acted under some bias, prejudice, or 
improper influence, or have made 
some mistake of fact or law.” Coffin 
v. Varila, 8 Tex. Civ. A. 417, 420, 27 
SW 956. 

[b] Estimating damages for men- 
tal suffering.—‘‘It is impossible to 
estimate the mental pain a person 
may suffer by the violation of his 
right of personal liberty. The law 
has left discretion in the Judge to 
assess damages, without calculat- 
ing altogether on the pecuniary loss 
in offences of this kind.’ Block -y. 
McGuire, 18 La. Ann. 417, 418. 

[ce] Evidence of specific damages 
for mental suffering inadmissible.— 
Evidence by plaintiff in an action 
for false imprisonment that his dam- 
ages by reason of mental suffering 
were at least fifty dollars per day 
is objectionable, on account of the 
fact that there can in the nature of 
things be no pecuniary estimate put 
upon such element of recovery. Lan- 
drum v. Wells, 7.Tex. Civ. A. 625, 
26 SW 1001. : 

84. Ga.—Potter v. Swindle, 77 Ga. 
419, 3 SE 94. 

La.—Wells yv. Johnston, 52 La. 
Ann. 713, 27 S 185; Russell v. Beyle, 
5 La. A. (Orleans) 98. ; 

N. Y.—Henderson v. McReynolds, 
14 NYS 3851. 
eee Rea v. Davis, 138 SW 

Wis.—Weener vy. Risch, 114 Wis. 
270,90 NW 168. 

Ont.—Gage v. Reid, 38 Ont. L. 514, 
11 OntWN 362, 384 DomLR 46; Dob- 
byn v. Decow, 25 U. C. CG. P. 18. 

[a] Amounts held adequate.—(1) 
Nominal damages. Kourany vy. Hal- 


man, 2 Canal Zone 284; Toomey v. 
Delaware, etc., R. Co., 2 Misc. 82, 21 


award such amount of damages as in their fair judg- 
ment they consider will properly compensate the 
injured person.®? 
of a jury will not be interfered with because of 
its inadequacy except where it is entirely too small 
to compensate for the injury,’ even though in the 
opinion of the court the jury should have awarded 
heavier damages,*® nor will it be disturbed because 
excessive, unless it appears that the discretion of 
the jury has been abused,®° even though the court 


As a general rule the verdict 


NYS 448 [aff 4 Mise. 392, 24 NYS 
108] (passenger offered wrong side 
of an excursion ticket in payment of 
his fare and was arrested on com- 
plaint of the railroad employee un- 
der statute providing for arrest of 
persons evading payment of railroad 
fare, and detained about one-half 
hour); Wegner v. Risch, 114 Wis. 
270, 90 NW 168 (where a police offi- 
cer arrested plaintiff because he be- 
lieved her insane, and there was an 
absence of violence and of indignity 
other than the orderly transporta- 
tion of plaintiff to a place of safety 
when she was momentarily. exposing 
herself to notoriety and disgrace). 
(2) $.06. Henderson v. McReynolds, 
14 NYS 351 (detained only long 


enough to walk across the street). ~ 


(3) $1. Sam Chak vy. Campbell, 45 
No oS8: 19 “Basti 194. (4). $25. 
Laliberte v. Gingras, 21 Que. Super. 
466. (5) $50. Taylor vy. Davis, 
(Tex.) 13 SW 642 (plaintiff testified 
as to the discomforts of prison; that 
he was employed at thirty-five dol- 
lars a month and board; that he 
suffered both “bodily and in mind, 
and felt degraded, shamed, and hu- 
Miliated at being put in jail;’ that. 
the employment that he, lost was 
worth two hundred and fifty dollars. 
He did not state that he could not 
have gotten equally good employ- 
ment after he was discharged, nor 
that he had not lost his employment 
before he was arrested). (6) $100. 
Young v. Rossi, 30 Fed. 231 (deten- 
tion on vessel without loss). (7) 
$250. Thomas vy. Henderson, 125 La. 
292, 51 S 202 (arrest without actual 
restraint made during hotly con- 
tested election, on ground of illegal 
voting). x 

[b] Amounts held inadequate.— 
(1) $25. Potter v. Swindle, 77 Ga. 
419, 3 SE 94 (traveler mistaken for 
an escaped prisoner, arrested with- 
out a warrant, and detained longer 
than a reasonable time for suing out 
a warrant, then handcuffed, carried 
out of the county, and incarcerated 
for days under no warrant what- 
ever). (2) $250. Russell v. Beyle, 5 
La. A. (Orleans) 98 (drunken officer, , 
without cause or warrant, arrested 
plaintiff, had him taken in a patrol 
wagon before the eyes of his friends 
and locked up for two hours). (3) 
1s. Dobbyn v. Decow, 25 U. CG. GC. P. 
18 (where jury found that defend- 
ant had acted maliciously and with- 
out any reasonable or probable 


cause). 
85. Potter v. Swindle, 77 Ga. 419, 
v. Davis, (Tex.) 13 


3 SE 94; Taylor 
Sw 642. 

U. S.—Harris v. 
etc.,' R. Co, 35 Fed. 116. 


86. 
Cal.—Nelson vy. Kellogg, 162 Cal. 
621, 123 P 1115, AnnCas1913D 769. 


Louisville, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§ 186] 


Elser v. Southern Pac. Co., 1, 
A. 493, 94 P 852, ar ae 

Ga.—Thorpe v. Wray, 68 Ga. 359. 

Ill— Hamlin v. Martin, 56 Ill. 315; 
Cox v. Rhodes Ave. Hospital, 198 
Ill, A. 82; Gore vy. Field, 184 Ill. A, 
486; Coolahan vy. Field, 159 Ill. A. 
466; Hight v. Naylor, 86 Ill. A. 508; 
Pinkerton v. Martin, 82 Ill. A. 589; 
Siegel v. Connor, 70 Ill. A. 116 [aff 
171 Ill. 572, 49 NE 728]; Fadner v. 
Filer, 27 Ill. A. 506. 

Ind.—Ayres v. Harmon, 56 Ind. A. 
436, 104 NE 315. 


Iowa.—Spillett v. Clear Lake 
Boating, ete., Co.,-155 NW 822. 
Ky.—Cincinnati, ete, R. Co. v. 


Cundiff, 166 Ky. 594, 179 SW 615, 
AnnCasl1916C 513; Ross v. Kohler, 
163 Ky. 583, 174 SW 36, LRA1915D 
621; Franks v. Smith, 142 Ky. 232, 
134 SW 484, AnnCas1912D 319; Illi- 
nois Cent. R. Co. v. Wilson, 103 SW 
364, 31 KyL 789; Scott v. Com., 93 
SW _ 668, 29 Kyl 571; Schneider v. 
McGill, 64 SW 8385, 23 Kyl 587; 
HERP EE v.. Kenny, 1 A. K. Marsh. 
Me.—Allison v. Hobbs, 96 Me. 26, 
51 A 245. . 
Minn.—Kelley v. Great Northern 


Be Co., 142 Minn. 492, 171 NW 
Mont.—Kroeger v. Passmore, 36 
Bont: 504, -93 P 805, 14 LRANS 


N. Y.—Talcott v. National Exhibi- 
en Co., 144 App. Div. 337, 128 NYS 
Oh.—Simper y. Carroll, 31 Oh. Cir. 


Ct. 386. 

Tex.—Rucker v. Barker, (Civ. A.) 
LS SW “Sid; .fkouston, (etc. R. 
sa v. Roberson, (Civ. A.) 138 SW 

Va.—Bolton v. Vellines, 94 Va. 


393, 26 SE 847, 64 AmSR 737. 

Eng. — Gilbert v. Burtenshaw, 
Cowp. 230, 98 Reprint 1059. 

N. B.—Markey v. Sloat, 41 N- B. 
234, 6 DomLR 827, 11 EastLR 295. 

N. S.—Sam Chak v. Campbell, 45 
N. S.. 1, 9 EastLR 194. 

“The question of damages being 
one for the jury, the court should 
not interfere, unless the damages 
are either so small or so excessive 
as to justify the inference of gross 
mistake or undue bias.” Thorpe vy. 


Wray, 68 Ga. 359, 368. 
[a] Amounts held excessive.— 
(1) $175. Drinkwater. v. Jones, 13 


Oh. Cir. .Ct. 489, 7 Oh. Cir. Dec. 173 
(where sister of person described in 
a warrant was arrested by mistake, 
there being no unreasonable deten- 
tion or other aggravating circum- 
stances). (2) $400. Robinson v. 
Clark, 53 Ill. A. 368; Fanjoy v. Port- 
land, 29 N. B. 24 (arrest without 
harshness or discourtesy for non- 
payment of taxes, accompanying 
plaintiff to his home to look for re- 
ceipt and discharging him there on 
payment of tax); Asselin v. David- 
son, 23 Que. K. B. 274, 20 Revleg 
193, 16 DomLR 285, 288 (plaintiff 
“a brutal and drunken husband and 
wife-beater, was himself the princi- 
pal cause of all that had occurred’). 
(3) $475.. Ogg v. Murdock, 25 W. 
Va. 139 (imprisonment from Friday 
to the succeeding Monday of a per- 
son who had neither property nor 
business). (4) $500. Gore v. Field, 
486 (customer stopped 


coat); Miller. v. 98 Ky. 
314,432 SW. 1085, 17 Kyl 894 (ab- 
sence of circumstances tending | to 
humiliate or degrade plaintiff, im- 
prisonment continued only a few 
minutes, the only effect being to 
ruffle his temper and cause loud 
talking and angry altercation be- 
tween plaintiff and defendant acting 
under color of authority as town 
marshal); Moore v. Durgin, 68 Me. 
148; Simper v. Carroll, 31 Oh. Cir. 
Ct. 386 (arrest of a woman without 
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malice and search of her person by 


police officers); Yost v. Tracy, 13 
tah! 43, 1455 P4384 6.1505). $550. 
Palmer v. Maine Cent. R. Co., 92 


Me. 399, 42 A 800, 69 AmSR 518, 44 
LRA 673 (arrest without a warrant 
of a passenger who refused to iden- 
tify himself as the owner of a mile- 
age ticket presented for passage, 
under statute as to fraudulent eva- 
sion of payment of fare; reduced to 
$10). (6) $600. Spillett v. Clear 
Lake Boating, ete., Co., (Iowa) 155 
NW 822 (confined in jail about an 
hour in the night. No abusive treat- 
ment). (7) $750. Leonard v. Paw- 
tucket Amusement Co., (R. I.) 94 A 
669 (arrested and imprisoned an 
hour for alleged misconduct at a 
theater). (8) $800. Condron  v. 
Carr, 156 App. Div. 658, 141 NYS 
721 (reduced to $100. <A _ technical 
false arrest. The arresting officer 
was not actuated by malice, and 
plaintiff was merely held to bail for 
trial). (9) $1,000. Weigel v. Mc- 
Closkey, 113 Ark. 1, 166 SW 944, 
AnnCas1916C 503 (a prisoner who 
had been pardoned by the governor 
was required to work for about two 
hours and a half_thereafter, under a 
misapprehension %f the law on the 
part of the warden who had the 
legal custody of plaintiff); McCarty 
v. Fremont, 23 Cal. 196; Philadelphia 
Fire Assoc. v. Fleming, 78 Ga. 733, 
3 SE 420; Fair v. Himmel, 50 Ill. A. 
215; Kress v. Lawrence, (Tex. Civ. 
A.) 162 SW 448 (detaining a boy of 
twelve, accusing him of taking a pin, 


taking him to another floor, and 
searching him). (10) Amount ex- 
ceeding $1,000. Cobb v. Simon, 119 


Wis. 597, 97 NW 276, 100 AmSR 909 
(defendant’s floorwalker accused 
plaintiff of having stolen certain 
lace. She was imprisoned in a room, 
and the floorwalker tore open her 
dress, searching for the lace. There 
were no circumstances of public dis- 
grace or insult or physical violence. 
There was testimony tending to 
show that heart difficulty, weakness, 
and headaches resulted from the oc- 
currence; but plaintiff testified that 
she did her own. housework, and 
that she was “not nearly so bad as 
she was at’ first’). (11) — $1,100. 
Whittaker v. Sanford, 110 Me. 77, 85 
A 399, AnnCas1914B 1202 (woman 
restrained from quitting a yacht but 
respectfully treated as a guest in 
endeavor to induce her to remain a 
member of a religious community). 
(12) $1,175. Nelson v. Snoyenbos, 
155 Wis. 590, 148 NW 179 (store- 
keeper, catching thirteen year old 
boy apparently stealing tobacco, de- 
tained him for a considerable time 
and then administered vigorous 
physical chastisement). (13) $1,450. 
Grayson v. St. Louis Transit Co., 
100 Mo. A. 60, 71 SW 730 (trolley 
conductor, following an altercation 
with plaintiff, used abusive lan- 
guage, pushed him off the car and 
ordered his arrest, then failed to 
press the charge in court). (14) 
$1,500. Lange v. Illinois Cent. R. 
Co., 107 La. 687, 31 S 1003 (charged 
with theft, but was never actually 
placed in confinement). (15) $2,000. 
Gomez v. Scanlan, 155 Cal. 528, 120 
P 12 (so great as to show that it 
was rendered under the influence of 
passion or prejudice); Johnson v. 
Von Kettler, 66 Ill. 63; Hamlin y. 
Martin, 56 Ill. 315 (private individ- 
ual made arrest fully believing in 
guilt of person arrested and having 
strong circumstantial grounds for so 
believing); Davern v. Drew, 153 App. 
Div. 844, 138 NYS 1017 [aff 214 N. Y. 
681 mem, 108 NE 1092 mem] (arrest 
and detention for two days, locked 
up, taken before the magistrate, pho- 
tographed, measured, and finger 
prints taken); Brown Vv. Chadsey, 39 
Barb. (N. Y.) 253; Rice v. Harring- 
ton, 38 R. I. 47, 94 A 736, LRA1916E 
356 (reduced to $1,000. A visitor at 
an amusement park, arrested for 
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boisterous conduct and wrongfully 
assaulted and detained a short time 
longer than reasonably necessary to 


evict him). (16) $2,500. O’Boyle v. 
Shively, 65 Ill. A. 278 (no pain or 
special humiliation). (17) $2,917. 


Woodward v. Glidden, 33 Minn. 108, 
22 NW 127 (arrest and detention in 
the lockup for three hours, with no 
circumstances of special indignity). 


(18) $8,000. Schreiner v. Hutter, 
(Nebr.) 177 NW 826 (unnecessary 
delay and confining plaintiff in a 


cold jail over night rendering him ill 
and occasioning other  inconven- 
ience); George v. Norfolk, etc., R. 
Co., 80 W. Va. 317, 92 SE 430 (no 
malice, aggravating circumstances, 
or substantial pecuniary loss). (19) 
$4,000. Elser v. Southern Pac. Co., 
7 Cal. A, 4938, 94 P 852 (passenger, 
unable to identify himself as person 
named in ticket, arrested while re- 
sisting ejection from train, no un- 
due force being used by trainman); 
Cincinnati, etc., R. Co. v. Cundiff, 166 
Ky. 594, 179 SW 615, AnnCasi1916C 
513 (detention at police station for 
one hour without physical injury, 
after arrest without excessive force 
or brutal treatment); Schneider v. 
McGill, 64 SW 835, 23 KyL 587 
(charged with a misdemeanor, kept 
in custody about three hours’ suffer- 
ing no indignity or violence). (20) 
$8,000 reduced to $6,000. Fadner v. 
Filer, 27 Ill. A. 506 (imprisonment 
which lasted only a few hours, ac- 
companied by an assault and bat- 
tery upon the person of plaintiff); 
Burk v. Howley, 18 Pa. Co. 303 (ser- 
vant girl was held in jail for eight 
days without warrant or informa- 
tion against her. Reduced to three 
thousand); Moore v. Burchfield, 1 


Heisk.-*(Tenn.) (2082: (2h) $9000: 
MeConnell v. Hampton, 12 Johns. 
CN: VY.)"°°234.> (22)> $10,000. ¢ Van 


Dorn v. Kimball, 100 Nebr. 590, 160 
NW 953 (reduced to $3,000. Woman 
detained for short time and released 
on her own recognizance). (23) 
$15,000. Gardner v. Martin, (Miss.) 
85 S 182 (remittitur to $5,000 re- 
quired). (24) $20,000. Fothering- 
ham v. Adams Exp. Co., 36 Fed. 252, 
1 LRA 474. (25) $60,000. Kilbourn 
v. Thompson, 11 D. C. 401. 

[b] Amounts held not excessive. 
—(1) $100. Jacques v. Parks, 96 
Me. 268, 52 A 763 (aggravated ex- 
posure and detention for thirteen 
days);. Slifer v. Yorath, 52 Mont. 
129, 155 P 1113 (detention in jail 
over night); Johnson v. Bouton, 35 
Nebr. 898, 53 NW 995 (plaintiff com- 
mitted for contempt, under void 
process, and detained in custody 
eight days, twelve or thirteen hours 
of which were spent in the county 
jail); Lamb v. Stone, 95 Wis. 254, 
70 NW 72 (arrest by warden on 
suspicion of violation of game law, 
disarmament of his gun with some 
force, and detention a ‘short time). 
(2) $116. Lafontaine v. Fournier, 
48 Que. Super. 113 (wrongfully ar- 
rested on a false charge of perjury 
and imprisoned from August 8rd to 
December 31st; sixty-six dollars for 
actual damages and fifty dollars for 
injury to reputation). (3) $120. De 
Long v. Lehigh Valley Transit Co., 
59 Pa. Super. 363 (forcibly ejected 
from street car, placed under arrest 
by officer, taken through streets to 
police headquarters, and ~. subse- 
quently discharged after hearing). 
(4) $125. Price v. Bailey, 66 Ill. 48 
(detention of two hours). (5) $200. 
Allen v. Jones, 7 LegInt (Pa.) 110 
(for unlawful arrest by police offi- 
cer); Howell v. Wysor, 74 W. Va. 
589, 82 SE 508, AnnCasl1916C 519 
(imprisonment and assault where no 
damages were proved except loss of 
time and humiliation); HEllis v. 
Power, 20 N. B. 40 (detention of sev- 
eral hours in jail with small child 
and in the meantime obtaining 
money from plaintiff’s wife). (6) 
$225, Sorenson vy. Dundas, 50 Wis. 
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335, 7 NW 259. (7) $250. Dunsmore 
v. Pratt, 116 Me. 22, 99 A 717 (debtor 
arrested illegally at instance of 
creditor and locked up over night); 
Kroeger v. Passmore, 36 Mont. 504, 
93 P 805, 14 LRANS 988 (worhan de- 
tained three quarters of an hour in 
real estate office under threat of ar- 
rest to compel her to surrender pos- 
session of a deed; humiliated and 
rendered ill); Rucker’ v. Barker, 
(Tex. Civ. A.) 151 SW 871 (punitive 
damages where there was evidence 
of actual malice on defendant’s 
part); Brosde v. Sanderson, 86 Wis. 
368, 57 NW 49 (imprisonment for 
two days). (8) $300. Gordon v. Ho- 
gan, 114 Ga. 354, 40 SE 229 (arrest 
without warrant when not guilty of 
a crime); Johnson v. Von Kettler, 
84 Ill. 315 (arrest under color of 
process claimed to be void); Hos- 
tettler v. Carter, (Okl.) 175 P 244 
(in jail for ten hours and newspaper 
account published that he was so 
confined on a criminal charge). (9) 
$337.50. Hendricks v. Haskins, 114 
Mich. 291, 72 NW 152 (woman with 
a young child taken in the evening 
from her house to a magistrate’s 
court about three and one half miles 


away and then discharged). (10) 
$400. Morse v. Peterson, 208 Ill. A. 
291 (arrested at night, maltreated 


and incarcerated in a police station 
cell without either complaint or war- 
rant). (11) $450. Miller v. Turner, 
(Cal, A.) 194 P 66 (confinement for 
about five hours in a repulsive and 
filthy jail on a charge of vagrancy); 
Rauma v. Lamont, 82 Minn. 477, 85 
NW 236 (against an officer wrong- 
fully arresting plaintiff with undue 
force and keeping him in jail two 
and one half hours; $350 against a 
person who assisted the officer in 
making the arrest); Ball v. Horri- 
gan, 19 NYS 9138 (arrest and deten- 
tion over night of a girl sixteen 
years old, in a police station). (12) 
$500. Roza v. Smith, 65 Fed. 592 
(detention lasting about eighteen 
hours, no physical injuries and no 
actual damage shown); St. Louis, 
etc. R. Co. v. Tukey,.119 Ark. 28, 
175 SW 4038, LRA1915H 320 (passen- 
ger arrested at request of brake- 
man, taken from train and detained 
on the outside of the coach for ten 
minutes); Fiori v. :Agnew, 33 Cal. 
A. 284, 164 P 899 (woman plaintiff) ; 
Alabama, etc. R. Co. v. Kuhn, 78 
Miss. 114, 28 S 797 (passenger on 
railway train, arrested for alighting 
while it was in motion, under a stat- 
ute expressly excepting passengers 
from its operation, deprived of his 
liberty for one and a half hours, and 
an account of arrest published in 
newspaper); Dunlevy v. Wolferman, 
106 Mo. A. 46, 79 SW 1165 (store- 
keeper suspected a customer had 
stolen goods and followed _ bare- 
headed, excitedly accused her, took 
hold of her shoulder, and said that 
she would have to go back to the 
store. A crowd was present and fol- 
lowed); Hamilton v. Pacific Drug 
Co., 78 Wash. 689, 139 P 642 (plain- 
tiff was awakened while asleep in 
his stateroom on a steamer, unlaw- 
fully arrested as an _ absconding 
debtor, and placed in jail, where he 
was treated the same as those ac- 
cused of crime). (13) $600. Gee v. 
Patterson, 63 Me. 49 (arrest under 
civil process, despite offers of se- 
curity, and other arbitrary treat- 
ment). (14) $625. Chicago, ete., R. 
Co. v. Radford, 36 Okl. 657, 129 P 
834 (train auditor procured plain- 
tiff’s arrest for refusing to pay fare, 
except with a nontransferable ticket 
issued to another; the officer hand- 
cuffed plaintiff and took him to the 
station house under a false charge 
of disorderly conduct). (15) $700. 
Bulmer v. O’Sullivan, 28 . S. 406 
(attorney improperly and _ forcibly 
removed from the court room and 
locked up in a detention cell). (16) 
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$750. Ross v. Kohler, 163 Ky. 583, 
174 SW 36, LRA1915D 621 (seven- 
teen year old girl taken from her 
home to police headquarters in pa- 
trol wagon without any justifica- 
tion). (17) $775. Ryan v. Donnelly, 
71 Ill. 100 (girl of sixteen taken out 
of bed at night, made to dress, and 
taken to police station). (18) $800. 
Scott v. Com., 93 SW 668, 29 KyL 
571 (arrest and assault by officer 
with whom prisoner previously had 
difficulty); Foor v. Coombs, 15 Kyl 
845 (arrest of debtor by creditor 
without legal authority); Judson v. 
Reardon, 16 Minn. 431 (detention for 
two and a half hours in a dark and 
filthy cell); McKelvey v. Marsh, 63 
App.. Div. 396, 71 NYS 541, 10 NY 
AnnCas 178 (action against magis- 
trate by an innocent woman arrested 
on an unlawful warrant; on a charge 
of arson, imprisoned seven hours, 
and compelled. to remove clothing 
before strange~men for the purpose 
of being searched). (19) $850. 
Pinkerton v. Martin, 82 Ill. A. 589 
(when, if the jury believed one half 
of the story told, they would have 
been warranted in giving very much 


larger damages). - (20) $900. Davis 
v. Chesapeake, etc.,4 R. Co., 61 W. 
Va. 246, 56 SE 400, 9 LRANS 993 


(arrest on a train by the conductor, 
followed by imprisonment of one 
anda vhalf days). (21).. $931.25. 
Gammons vy. King, 118 Me. 76, 105 
A 816 (woman arrested in her house, 
under a capias writ, as an abscond- 
ing debtor, and detained for eight 
days). (22) $999. Morton v. San- 
ders, 178 Ky. 836, 200 SW 24 (man 
aroused from bed in his own home 
with revolver and flashlight and 
taken thinly clad to headquarters 
without any grounds for suspicion). 
(23) $1,000. Wheeler, ete., Mfg. Co. 
v. Boyce, 36 Kan. 350, 13 P’ 609, 59 
AmR 571 (detention for ten days); 
Franks v. Smith, 142 Ky. 2382, 134 
SW 484, AnnCas1912D 319 (arrest by 
militia at night, detention until 
morning, and surrender to civil au- 
thorities); Illinois Cent. R. Co. v. 
Wilson, 103 SW 364, 31 KyL 789 (ar- 
rest on train on unjustified charge 


of theft of purse and _ detention 
while being searched); Kelley v. 
Great Northern R, Co., 142 Minn. 


492, 171 NW 276 (sleeping car porter 
arrested without a warrant, taken 
from train and imprisoned in winter 
time in a cold, filthy, vermin in- 
fested jail, resulting in aggravation 
of a disease); Thorp v. Carvalho, 14 
Mise. 554, 86 NYS 1 (locked up one 
and one half hours on a false charge 
of forgery and thereby injured in 
reputation); Gulf, etc., R. Co. v. Bes- 
ser, (Tex. Civ. A.) 200 SW 263 (boys 
arrested for stoning trains); Rucker 
v. Barker, (Tex. Civ. A.) 151 SW 
871 (young man of good habits ar- 
rested in the presence of friends 
while occupying a reserved seat in 
a show tent, and, after being roughly 
handled and wounded in the face, 
driven to jail in the police wagon, 
and locked up with negroes and 
Mexicans); Bolton vy. Vellines, 94 Va. 
393, 26 SE 847, 64 AmSR 737 (cap- 
tain of police, whose term had ex- 
pired, but who, believing his tenure 
of office was extended until his suc- 
cessor qualified, appeared on the 
Streets in police uniform, and for 
this was arrested, taken through the 
streets in a prison vay, and kept in 
prison until released on habeas cor- 
pus); Cobb v. Simon, 119 Wis. 597, 
67 NW 276, 100 AmSR 909; Fenelon 
v. Butts, 53 Wis. 344, 10 NW 501 
(woman confined in a filthy cell with 
her’ infant). (24) $1,271. Pinkerton 
v. Sydnor, 87 Ill. A. 76 (chained to 
a. bed). (25). $1,500. Bacon vy. 
Bacon, 76 Miss. 458, 24 S 968 (sane 
woman imprisoned in an insane asy- 
lum for a period of three months). 
(26) $1,520. Davis v. Chicago, etc., 
R. Co., 192 Mo. A. 419, 182 SW 826 


| charge of 


jin prison cell all 
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(railroad company wrongfully ex- 


cluded plaintiff from its train and _ 


secured his arrest under a_ false 
intoxication, so that he 
was inearcerated for almost a day). 
(27) $1,600. Sands v. Norvell, 126 
Va. 384, 10) SE 569 (loss of employ- 
ment, humiliation, transportation to 
another town, interrogation as to 
crime, and discharge without hear- 
ing). (28) $1,700. Reno v.* Wilson, 
49 Ill. 95 (respectable young man 
confined in crowded, filthy room with 
no bed but sawdust and no food but 
bread and water, taken thence 
through public streets to police mag- 
istrate, aS a result of charge made 


by defendant without foundation 
and to gratify passion). (29) $2,000. 
Gomez v. Scanlan, 155 Cal. 528, 102 


P 12 (woman arrested, pushed along 
the streets, and detained for three 
or four hours in a street crowded 
with people by an officer who re- 
fused to take her before a justice 
or to take security, the experience 
resulting in an illness); Efroymson 
v. Smith, 29 Ind. A. 451, 68 NE 328. 
(30) $2,300. Latasa v..Aron, 59 Mise. 
26, 109 NYS 744 (punitive damages, 
A verdict against a defendant actu- 
ated by actual malice for $2,500 and 
against a codefendant innnocent of 
actual malice for $200 was valid). 
(31) $2,500. Riffel v. Letts, 31 Cal. A. 
426, 160 P 845 (woman of forty-five 
arrested and imprisoned in a caged 
wagon in the public street and in 
the presence of her neighbors); Pied- 


mont Hotel Co. v. Henderson, 9 Ga.-: 


A. 672, 72 SE ‘51 (if attendant cir- 
cumstances authorize it. Dictum 
in concurring opinion); Siegel v. 
Connor, 70 Ill. A. 116 [aff 171 Tl. 
572, 49 NE 728]; Allen v. Fromme, 
141 App, Div. 362, 126 NYS: 520 (ar- 
rest under a void execution of a 
young man about to enter a profes- 
sion); Smith v. Macomber, 28 R. I. 
248, .66 A 570 (where plaintiff was 
detained four hours and an unsup- 
ported defense of plaintiff’s insanity, 


when arrested, was made). (32) 
$3,000. Ayres v. Harmon, 56 Ind. A. 
436, 104 NE 315 (injury, resulting 


in loss of heaith, as well as hu- 
miliation and disgrace); Hutchinson 
v. Sunshine Oil Co., (Mo. A.) 218 SW 
951 (traveling salesman arrested for 
embezzlement by mistake in iden- 
tity, suffering .loss of position); 
Hill vy. S. S. Kresge Co., (Mo. A.) 
217 SW 997 (arrest about eight 
o’clock in the evening, conducted 
through streets 
wagon, searched, and confinement 
with other prisoners); Monjo_ vy. 
Monjo, 53 Hun 145, 6 NYS 132 (plain- 
tiff arrested and taken through 
streets in a public manner, and Kept 
risor night under very 
humiliating circumstances). (33) 
$3,500. Cuthbert v. Galloway, 35 
Fed. 466 (detention from Friday un- 
til Monday). (34) $4,250. Whrhardt 
v. Wells, 134 Minn. 58, 158 NW 721 
(for arrest and 
plaintiff from December 19th to 
January 9th, where the jail sur- 
roundings were vile, and plaintiff 
was physically neglected, and his ar- 
rest was a matter of newspaper no- 
toriety), -(35) $4,500. Clarke v. 
American Dock, etc., Co., 35 Fed. 478 
(elderly, respectable woman com- 
mitted to jail with disorderly 
women); Steppuhn v. Chicago Great 
Western R. Co., 199 Mo. A. 571, 204 
SW 579 (actual and $500 exemplary 
damages; plaintiff was detained 
twenty-four hours in unsanitary 
jail before permitted bail, and suf- 
fered anxiety, pain, and humiliation). 


(36) $5,000. Harris vy. Louisville 
etc., "Re. Co.) 35 Reds Hie: Geacernn 
Dempsey, 75 Wis. 313, 43 NW 1127: 
Calogery v. Spencer, 47 Que. Super. 


12 (wrongfully arrested for breach 
of warranty and confined over night 
in the police station and compelled 
to return to court once or twice). 


for later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


and on a_ patrol. 


imprisonment of 
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§§ 186-187 | 


would on the evidence have favored a smaller ver- 
dict,°’ or that it has acted under a mistake,’* or 


FALSE IMPRISONMENT 


[25°C. J] 


OTL 


under the influence of passion or prejudice,®® or 
other improper influence.®° 


VII. CRIMINAL RESPONSIBILITY 


[§ 187] 


crime at common law. 


87. U. S—Harris v. 
CtCwnit.,CO. op Med. 116. 
Ill.—Newton v. Locklin, 77 Ill. 1038. 
Ky.—Webber v. Kenny, 1 A. K. 
tages 345. . 


Louisville, 


. Y.—Pastor v. Regan, 9 Misc. 
547, 30 NYS 657. 
_ W. Va.—Howell v. Wysor, 74 W. 
Neh 589, 82 SE 503, AnnCasl1916C 


Eng.—Edgell v. Francis, i M. & G. 
222, 39 ECL 729, 133 Reprint 314. 

88. Marshall v. Heller, 55 Wis. 
392, 13 NW. 236; Markey ‘v. Sloat, 
PIN 453 204,—0 Doman’ s2i;. 1d 
EastLR 295. 

fa] “A new trial will only be 
granted where the verdict is so 
large as to satisfy the Court that it 
was perverse and the result of gross 
error; or when it can be shown that 
the jury have acted under the influ- 
ence of undue motives or miscon- 
ception.’”’ Markey v. Sloat, 41 N. B. 
pee’ 254, 6 DomLR 827, 11 EastLR 
295, 
89. U.S.—Fotheringham vy. Adams 
Express Co., 36 Fed. 252, 1 LRA 474. 

Cal.—Fiori v. Agnew, 33 Cal. A. 
284, 164 P 899; Gomez v. Scanlan, 
155 Cal. 528, 102 P 12; Riffel v. Letts, 
31 Cal. A. 426, 160 P 845. 

Ill.—Newton v. Loeklin, 77 Ill. 
103; Mexican Cent. R. Co. v. Gehr, 
66 Ill. A. 173. 

Ind.—Harness vy. Steele, 159 Ind. 
286, 64 NE 875; Efroymson v. Smith, 
29 Ind. A. 451, 63 NE 328. 


Iowa.—Young v. Gormley, 120 
‘Iowa 372, 94 NW 922. 
Ky.—Morton v. Sanders, 178 Ky. 


836, 200 SW 24; Ross vy. Kohler, 163 
Hyon: 583, pT 4~<SW5 36 peoWebber Vv. 
Kenny, 1 A. K. Marsh. 345; Foor v. 
Coombs, 15 KyL 845. 


Minn.—Kelley v. Great Northern 
R. Co., 142 Minn. 492, 171 NW 276; 
Smith v. Munch, 65 Minn. 256, 68 
NW 19; Woodward v. Glidden, 33 
Minn. 108, 22 NW 127. 

Miss.—Bacon v. Bacon, 76 Miss. 
458, 24 S 968. 

Mo.—State v. Evans, 83 Mo. A. 


30. 

N. Y.—Stearns v. Oppenheim, 146 
App. Div. 651, 131 NYS 533; Fuller 
vy. Redding, 16 Mise. 634, 39 NYS 
109 [rev on other grounds 13 App. 
Div. 61, 43 NYS 96]. 

Oh.—Drinkwater v. Jones, 13 Oh. 
Cir. Ct. 489, 7 Oh. Cir. Dec. 173. 

Okl.—Chicago, etc., R. Co. v. Rad- 
ford, 36 Okl. 657, 129 P 834. 


Tex.—Gulf, ete., abe v. Besser, 
Civ. A.) 200 SW 263. 
: ee tey ost y. Tracy, = 13 Utah 


431, 45 P 346. f , 
Wash.—Hamilton v. Pacific Drug 
Co., 78 Wash. 689, 139 P 642. 

W. Va.—Comisky v. Norfolk, ete., 
R. Go., 79 W. Va. 148, 90 SE 385, 
DBRA1917D 220; Davis v. Chesapeake, 
etc. R. Co., 61 W. Va. 246, 56 SE 
400, 9 Rens 993; Ogg v. Murdock, 

~ Va. 139. 
Ben Markey! v. Sloat, 41 N. B. 
234, 6 DomLR 827, 11 EastLR 295, 

Ont.—Lauzeau v. Leonard, 20 U. C. 

. B. 481. : 
en Blser v. Southern Pac. Co., 7 
Cal, A, 493, 94 P 852; Zimmerman v. 
Knox, 34 Kan. 245, 8 P 104; Mazzo- 
lini v. Gifford, 90 Vt. Bee, 88 Rott 

a] Improper remarks of . - 
he aeaaeviia v. Gifford, 90 Vt. 352, 


3 A. Definition and Nature of Offense. 
False imprisonment was indictable as a_ specific 
It is also made a crime 
by. statute in many jurisdictions.®? 
the offense is the actual and unlawful restraint or 
detention of one person against his will by an- 
other,®* by actual force or reasonably apprehended 


The gist of’ 


98 A 904. 

{[b] Jury apparently confused by 
instruction.—Zimmerman v. Knox, 34 
Kan. 245, 8 P 104. 

{c] Award to be in harmony with 
testimony.—‘‘While the amount of 
damages that may be awarded in a 
case like the present is in the dis- 
cretion of the jury, it must be a 
reasonable and not an unlimited dis- 
cretion, and must be exercised in- 
telligently and in harmony with the 
testimony before them. We think 
that the jury in the present case 
must have been influenced by other 


considerations than the testimony 
before them in arriving at the 
amount of their verdict.” Elser v. 


Southern Pac. Co., 7 Cal. A. 4938, 500, 
94 P 852. ' 

Improper remarks of counsel as 
ground for new trial see New Trial 
[Z& Cye 774]. 
oe Ga.—Campbell v. State, 48 Ga. 


Mass.—Com. v. Blodgett, 12 Metc. 
56 


Mont.—Kroeger v. Passmore, 36 
Mont. 504, 508, 93 P 805, 14 LRANS 


988. 
mt C.—State v. Hill, 29 8. Gc. L. 
gone Bova vy. State, 11 Tex. A. 


Wis.—Davies v. State, 72 Wis. 54, 
388 NW 722; Smith v. State, 63 Wis. 
453, 23 NW 879. 

“False imprisonment is treated as 
a tort, and also as a crime. The 
definition is the same in either case.” 
Kroeger v. Passmore, supra. 

92. See statutory provisions; and: 

Cal.—Peo. v. Wheeler, 73 Cal. 252, 
14 P 796; Peo. v. Ebner, 23 Cal. 158. 


Fla.—Ross v. State, 15 Fla. 55. 

Ill.—Slomer v. Peo., 25 Ill. 70, 76 
AmD 786. é 

Mass.—Com. y. Nickerson, 5 Allen 
518. 

Mont.—Kroeger v. Passmore, 36 


Mont. 504, 93 P 805, 14 LRANS 988. 

Tex.— Smyth v. State, 51 Tex Cr: 
408, 103 SW 899. 

Wis.—Davies v. State, 72 Wis. 54, 
38 NW 722; Smith v. State, 63 Wis. 
453, 23 NW: 879. 

{a] Statutory definitions. — (1) 
‘Halse imprisonment is the willful 
detention of another against his con- 
sent, and where it is not expressly 
authorized by law, whether such de- 
tention be effected by an assault, by 
actual violence to the person, by 
threats, or by any other means which 
restrains the party so detained from 
removing from one place to another, 
as he may see proper.” Tex. Pen. 
Code art 508 [quot Giroux v. State, 
40 Tex. 97, 103; Herring v. State, 3 
Mex: A. 108), 111)50:(2))) “False im- 
prisonment is an unlawful violation 
of the personal liberty of another, 
and consists in confinement or de- 
tention without sufficient legal au- 
thority.” .Ill. Cr. Code § 95. See 
Brewster v. Peo., 183 Ill. 148, 146, 
55 NB. 640; Slomer v. Peo., 25 I. 
70, 76-AmD 786. (3) “The unlaw- 
ful violation of the personal lib- 
erty of another.”’ Pen, Code § 420 
{quot Kroeger  V. Passmore, 36 
Mont. 504, 508, 93 P 805, 14 LRANS 
988}. f 

but Cal.—Peo. v. Wheeler, 73 Cal. 
952, 14: P. 796. 


foree,®** though actual force is not necessary.®> The 
mere fact that a person considers himself under ar- 
rest is not sufficient,°® although it has been held 
that one who wrongfully orders another to leave a 
certain place, and who is obeyed but not through 
fear of violence, is guilty of false imprisonment.®? 
One who induces another, by fraud, but without any 


N. Y.—Peo. v. Hamilton, 183 App. 
Div. 55, 170 NYS 705; Peo. v. Mc- 
Ardle, 1 Wheel. Cr. 101. 

N. C.—State v. Hunter, 106 N. C. 
796, 11 SE 366, 8 LRA 529; State v. 
Lunsford, 81 N. C. 528. 

Tex.—Meyer v. State, (Cr.) 49 SW 
600; Harkins v. State, 6 Tex. A. 452; 
Woods v. State, 3 Tex. A. 204. 

oS lala Wa v. Stapylton, 8 Cox C. 


“It is sufficient imprisonment to 
stop a man from going in any direc- 
tion he may see proper; and it is 
not necessary that he be detained in 
any particular spot, so he is pre- 
vented from moving from place to 
place, or in the direction he wishes 
to go.” Wood v. State, 3 Tex. A. 
204, 206. . 

[a] MTlustrations.—(1) Where de- 
fendant arrested plaintiff on a 
charge of passing upon him a coun- 
terfeit note, and took her into his 
house and detained her there for 
three fourths of an hour, offering to 
release her if she would pay him for 
the note, he was liable to a prose- 
cution for false imprisonment. Peo. 
v. McArdle, 1 Wheel. Cr. (N. Y.) 101. 
(2)° Where defendant and another 
were riding together and after 
threats from defendant, the other 
wanted to ride in another direction, 
but was compelled by defendant’s 
display of arms to continue riding 
beside defendant, this was held to 
constitute false imprisonment and 
defendant was guilty of such crime. 
Harkins v. State, 6 Tex. A. 452. (3) 
The master of an English vessel 
contracted with the Chilian govern- 
ment to convey Chilian subjects from 
Valparaiso to Liverpool, and they 
were put on board under duress, and 
so conveyed against their will. As- 
suming that the master could jus- 
tify what he did within the Chilian 
jurisdiction, yet, after the vessel 
passed out of it, he was guilty of a 
wrong amounting to a false impris- 
onment. Reg. v. Stapylton, 8 Cox 
CEAE DN GS, 

94. Meyer v. State, (Tex. Cr.) 49 
yes 600; Herring v. State, 3 Tex, A. 

[a] Sufficiency of threats. — (1) 
In a prosécution for false imprison- 
ment by a threat, a charge that the 
threat must have been calculated to 
operate on the person threatened, 
and inspire fear of injury, and that 
the jury should consider the age, 
sex, condition, disposition, and 
health of the person threatened in 
determining whether the threat was 
sufficient to intimidate and prevent 
him, from moving beyond the bounds 


in which he was detained, is cor- 
rect. Meyer v. State, (Tex. Cr.) 49 
Sw 600. (2) Where defendants 


went to plaintiff’s house, called him 
to the gate, and without touching 
him nevertheless detained him by 
threats and a display of firearms, it 
was held that this constituted the 
crime of false imprisonment. Her- 
ring v. State, 3 Tex. A. 108. 

95. Smith v. State, 7 Humphr, 
(Tenn.) 48. 

96. McClure v. 26 Tex. A. 
102, 9 SW 353. 

97. Woods v. State, 3 Tex. A. 204. 

[a] Tllustration. Defendants 
claimed land on which one Kaufman 


State, 


d72 [25 C. J.] 
restraint, to go to a certain place does not commit 
the offense.** An arrest may be legal in its incep- 
tion but subsequently become illegal by a detention 
for an unreasonable length of time.99 

Grade of offense. Under some statutes, the of- 
fense is either a misdemeanor or a felony as de- 
pendent upon the nonuse or use of violence.1 

Coercion. In some jurisdictions, the statutory of- 
fense of ‘‘coercion’’ is analogous to that of false 
imprisonment.? 

Under the Philippine penal code false imprison- 
ment, as a crime, may be ‘‘detencion ilegal,’’ which 
is the unlawful locking up or detaining of another, 
or in any manner wrongfully depriving him of his 
liberty, by a private individual,* or as ‘‘detencion 
arbitraria’’ which is the same as ‘‘detencion 
ilegal’’ except that the former is committed by a 
public officer as distinguished from a private in- 
dividual,* or as ‘‘coaccion’’ which is the unlawful 
and forcible coercion of another’s will with or 
without detention.» A judicial officer who causes 
a detention without justification may be crim- 
inally liable.® 

[§ 188] B. Defenses—1. Legality or Justifica- 


[a] 


FALSE IMPRISONMENT 


[$§ 187-188 


tion Generally. The defenses applicable to the 
criminal offense are mutatis mutandis governed by 
substantially the same principles as the tort.?7 That 
the,arrest was justified or the imprisonment lawful 
constitutes a valid defense.’ If the arrest is made 
with process defendant must show it was properly 
issued and legal on its face® and if it is made 
‘without process he must show the grounds justify- 
ing it."° Que cannot justify an illegal and wrong- 
ful act by showing that the other party was also 
engaged in an unlawful act.1t Authority to arrest 
and turn in deserters and stragglers affords no jus- 
tification where a man arrested as a straggler, in- 
stead of being immediately turned over to the proper 
authorities, is forcibly and unlawfully detained and 
prevented from returning.!? 

Under Philippine penal code. The Philippine 
statute governing ‘‘detencion ilegal’’ and ‘‘de- 
tencion arbitraria’’ confers on municipal police of- 
ficers practically the same powers possessed by 
police officers in the United States.1? Where the 
facts and circumstances furnish reasonable grounds 
to suspect the guilt of the party arrested, a judi- 
cial or peace officer is not liable for an arrest 14 or 


a OP 


was plowing. Both sides were 
armed and defendants ordered Kautf- 
man to leave. The latter testified 
that he was in no fear of defend- 
ants but that after an hour’s wran- 
gle he obeyed and left. Defendants 
were guilty of false imprisonment. 
Woods v. State, 3 Tex. A. 204. 


98. State v. Lunsford, 81 N. C. 
528. 
[a] Tllustration. — Where three 


young men, in order to perpetrate a 
practical joke, induced a man nearly 
Seventy years old, by promising to 
pay him, to ride behind one of them 
on a horse in the night a quarter of 
a mile in search of a pretended horse 
thief, this fraud did not impress the 
transaction with the character of a 
criminal act. State v. Lunsford, 81 
INE b.2.8; 


99. Lavina v. State, 63 Ga. 513. 
See supra § 62. 

I. Wiley v. State, 19 Ariz. 346, 
TOM P= 869; RAI 9181D: 373) (Hx fp: 
Dillon, (Cal. A.) 186 P 170. 


2. Peo. v. Hamilton, 183 App. Div. 
55, 170 NYS 705. 

8.. Philippine Pen. Code art 481; 
U. S. v. Herrera, 3 Philippine 515. 
[a] MIllustration.—Where a_ per- 
son Supposed to have been deprived 
of liberty by the accused was per- 
mitted to leave the place of confine- 
ment alone during the time of the 
alleged detention, it was held there 
could be no conviction for the of- 
fense of “detencion ilegal.” U.S. v. 
Herrera, 3 Philippine 515. 

4. Philippine Pen. Code art 200; 
U. S. v. Batallones, 23 Philippine 
46 


Ee Philippine Pen. Code c V, arts 
494-498; U. S. v. Ventosa, 6 Philip- 
pine 385; U. S. v. Quevengco, 2 Phil- 


ippine 412. 
[a] Tllustration.—Where defend- 
ant, a plantation owner, compelled 


plaintiff, a woman, to liveasa serv- 
ant at His house against her will 
but left her free to come and go 
within the limits of the plantation, 
he was not guilty of the crime of 
detention illegal but under a charge 
for such crime was properly con- 
victed of the lesser crime of coac- 


cion. U. S. v. Quevengeo, 2 Philip- 
pine 412. 
[b] Application—A constabulary 


officer who broke up a lawful social 
gathering at the point of a revolver 
was held guilty of “coaccion.’” U. 8. 
v. Ventosa, 6 Philippine 385. 

6. U.S. v. Batallones, 23 Philip- 


rested on suspicion and brought be- 
fore a justice, early in the evening 
produced papers to prove their inno- 
cence. Without trying to. verify 
their claims, which he could easily 
have done, he ordered the men de- 
tained until morning when their in- 
nocence was established. The jus- 
tice was held liable under § 200 of 
the Philippine penal code defining 
RGeLenclon. varbitrarian.) U. Soul 
Batallones, 23 Philippine 46. 

7. See cases infra notes 8-12. 

Elements of tort see supra §§ 5-67. 

8. Slomer yv. Peo., 25 Ill. 70, 76 
AmD 786; Smith v. State, 7 Humphr., 
(Tenn.) 43; Oglesby vy. State, 39 Tex, 
53. 


[a] Zllustrations—(1) Where a 
prosecutor has reasonable ground to 
believe that a crime has been com- 
mitted and that the accused has 
committed it, he will be protected 
in making the arrest. Slomer y. 
Peo. 25 Ill. 70, 76 AmD 786. (2) 
Where a sergeant on duty in a gar- 
rison adjoining a city arrested a Citi- 
zen while he was outside the gar- 
rison for using insulting language, 
as the sergeant was charged by the 
law of the United States with the 
good order of the fort, he was justi- 
fied in going out of the fort to 
remove the citizen, and abate the 
nuisance caused by his abusive lan- 
guage, and was not liable in a prose- 
eution for false imprisonment. 
Oglesby v. State, 39 Tex. 53. 

9. Mitchell v. State, 12 Ark. 50, 
54 AmD 253; Floyd v. State, 12 Ark. 
43, 54 AmD 250; Slomer y. Peo.,. 25 
Ill. 70, 76 AmD 786. 

[a] Qlustration.—One who aids 
an officer in an arrest must show 
that the arrest was made under a 
legal and valid process. Mitchell Vv. 
State, 12 Ark. 50, 54 AmD 253.” 

[b] Process improperly procured, 
—Where the officer is shown to have 
been a party to a conspiracy to ob- 
tain criminal process for an im- 
proper purpose, the writ will afford 
him no protection and he must show 
that the warrant was regularly re- 
turned. Slomer v. Peo., 25 Ill. 70, 76 
AmD 786. 

10. Mosley v. State, 23 Tex. A. 
409, 4 SW 907; Beville v. State, 16 
Tex. Ai 70; 

[a] For example, that the person 
arrested was drunk and committing 
a breach of the peace in violation 
of an ordinance. Beyville y, State, 


Application of rule.—Men, ar- 11. Gilbert v. State, 78 Tex. Cr. 
441, 181 SW 200. 
12. Peo. v. Hamilton, 183 App. 


Div. 55, 170 NYS 705. 

[a]. Where a sailor who over- 
Stayed his shore leave was captured 
by members of a detective agency 
and forcibly and unlawfully de- 
tained against his will until a suffi- 
cient time had elapsed to make him 
a deserter and a reward was col- 
lected for his return to the navy, the 
principal of such agency was held 
liable, as he was engaged with the 
captors in a common enterprise of 
making money out of such captures, 
shared in the reward in this case, 
and apparently was cognizant of and 
Sanctioned the detention. Peo, Ve 
pal itony 183 App. Div. 55, 170 NYS 


Asse Ss Vis Batallones, 
ippiner 46; Wi Sev. 
Philippine 188. 

[a] Powers 


Burgueto, 10 


enumerated. — The 
statute provides that they (police 
Officers) “may pursue and arrest 
without warrant, any person found 
In Suspicious places or under sus- 
picious circumstances, reasonably 
tending to show that Such person 
has committed or is about to com- 
mit any crime or breach of the 
peace; may arrest or cause to be 
arrested without warrant, any of- 
fender, when the offense is commit-. 
ted in the presence of a peace officer 
or within his view.” U.S. v. Batal- 
lones, 23 Philippine 46, 50, 
. [b] Where two men engage in a 
quarrel, a police officer is justified in 
arresting both, as it would be exact- 


ing too much of officers to require 
them to determine the right or 
wrong of a quarrel before making 
an arrest. U. v. Burgueto, 10 
Philippine 188, : 

La UW. Sixty res oO! 23 Phil- 


ippine 46; 5 
Philippine 19, 

[a] Suspicious 
robberies had been committed, 
two strangers were seen lurking 
near the market place, acting in a 
Suspicious manner, and seemingly 
trying to avoid observation, police 
officers were justified 
them on suspicion and no liability 
attaches therefor, even though the 
men turn out to be revenue agents 
engaged in line of their duty. 
v. Batallones, 23 Philippine 46. } 

{[b] Papers to prove innocence.— 
Where men arrested on reasonable 


‘V. Figueroa, 23 


actious. — Where 


pine 46. 16 Tex. A. 70. srounds for suspicion, to prove they 
Yor later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number 


23 Phil- © 


and - 


in arresting 
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§§ 188-190] 


detention.*® The fact that the arrested person 
answers the description of a criminal wanted will 
justify an arrest.1® One who requests a peace of- 
ficer to make an arrest is not criminally liable there- 
for where the officer acts on his own initiative and 
judgment.1* However, municipal police officers who 
make an arrest in violation of their duty are liable,18 
as is a private person who makes an arrest without 
a warrant for any misdemeanor which would not 
justify a peace officer in so doing.!” 

[§ 189] 2. Good Faith. As a general rule the 
guilt of defendant is determined irrespective of 
the motive with which the imprisonment was com- 
mitted,?° but where there was an imprisonment by 
a private person consequent upon an arrest without 
a warrant under circumstances not justifying such 
a course, it was held that the bona fide belief of 
defendant that a crime had been committed and 
that the prosecutor was the guilty party might 
go in mitigation of the punishment.?4_ On the other 
hand, in some jurisdictions, absence of good faith 
or probable cause in causing the wrongful deten- 
tion furnishes the criminal intent required for a 
conviction.?? 


are innocent revenue agents in the 
course of their duty, produce docu- 
ments in a language which the po- 


[a] 


FALSE IMPRISONMENT 


Arrested for no crime.—The 
fact that followers of different de- 
nominations began to quarrel over 


[25C.J.] 573 

[§ 190] ©. Persons Liable. Any person who 
causes an unlawful detention or arrest 2* and all 
persons participating in an unlawful arrest or de- 
tention ** are liable. It is not necessary that de- 
fendant be present at the time of the arrest, pro- 
vided it was done under his procurement.25 How- 
ever, the mere observation of what is going on and 
the fact that defendant did nothing to prevent the 
commission of the offense is not sufficient to im- 
pose liability.2° A person rendering aid to an 
officer in the safe-keeping of a prisoner does so at 
his peril; he is bound to know whether or not the 
officer acts under legal and valid process.27 A 
parent may be lable criminally for false imprison- 
ment of a child.28 An arrest by a police officer 
without a warrant for the violation of an invalid 
raunicipal ordinance renders him criminally liable.?® 
One invested with limited judicial discretion, who 
in causing an arrest, acts clearly without his juris- 
diction, is hable.2° Under the Philippine penal 
code, in order to support a prosecution for ‘‘deten- 
cion ilegal,’’ it must appear that defendant com- 
mitted the wrong in person.?! 


irritated plaintiff and stich -threats 
were repeated to defendant who 
thereupon arrested plaintiff, it was 


licemen cannot read, the officers are 
justified in making an arrest and 
taking the men before a magistrate. 
U. S. v. Batallones, 23 Philippine 46. 

[ec] Arrest based on complaint.— 
A magistrate who orders the arrest 
and detention of a man against 
whom a charge of larceny has been 
lodged, even though it is later dis- 
covered that no crime was commit- 
ted and the charge withdrawn, is not 
criminally liable therefor under the 
Philippine penal code which provides 
that any public officer who arrests 
a person without authority of law 
or by virtue of some regulation of a 
general character except it is for the 
commission of a crime shall be pun- 


ished, ete. U. S. v. Figueroa, 23 
Philippine 19. 

15. U. S. v..Sanchez, 27 Philip- 
pine 442, 

[a] Detention for purpose of 


identification of a person reasonably 
suspected of crime is justified on the 
part of a peace officer until a warrant 
can be obtained, even though it may 
be for several hours. U. S. v. San- 
chez, 27 Philippine 442. 

[b] Officer under orders of chief 
of police, who arrests a man reason- 
ably suspected of crime, detains him 
for several hours for the purpose of 
identifying him as the criminal, no 
warrant having been obtained due 
to absence of the justice of the 


peace, is not liable for the arrest, 
although no crime was actually 
committed. U. S. v. Sanchez, 27 


Philippine eae 


16. v.- Sanchez, 27 Philip- 
pine 442. 
[a] Application of rule.—Rob- 


bery had been committed, and from 
the information furnished him, the 
chief of police reasonably suspected 
a eertain person, and issued orders 
to his officers to locate and arrest 
this man. An officer arrested a man 
answering the description furnished 
him, and after a detention of some 
hours, to be identified by the person 
robbed, he was released: The arrest 
and detention was held to be a rea- 
sonable and legal administrative act 
under article 200 of the Philippine 
penal code defining “detencion arbi- 
traria.” U. S. v. Sanchez, 27 Philip- 
pine 442. 


17. U. S. v. Burgueta, 10 Philip- 
ine 188. ae 
- 1g. U. S. v. Braganza, 10 Philip- 


pine 79; U. S. v. Agravante, 10 Phil- 
ippine 46. 


the ownership of the building was 
no justification for the arrest, with- 
out warrant, of a priest who had 
committed no crime but merely en- 
tered a chapel to conduct services 
therein. U.S. v. Braganza, 10 Phil- 
ippine 79. 

[b] Detention by official without 
authority.—A public official or peace 
officer who arrests or detains a per- 
son without warrant or authority 
except by reason of crime is crimi- 
nally liable therefor. U. S. v. Bra- 
ganza, 10 Philippine 79. 

[c] Arrest by constabulary in 
violation of duty.—Where Philippine 
constabulary arrested and impris- 
oned a theater doorkeeper, without 
warrant, for refusing to admit them 
without tickets, and later arrested 
and imprisoned the local chief of po- 
lice for taking the part of such door- 
keeper, they were guilty of arbitrary 
detention as defined by the penal 
code and properly fined and impris- 
oned. U. S. v. Agravante, 10 Phil- 
ippine 46. 

19. U.S. v. Fontanilla, 11 Philip- 
pine 233. 

{aJ] Ilustration.—Defendant cap- 
tured plaintiff and another alleged 
trespasser on his land, tied them 
with ropes, and lodged them in jail, 
from which they were shortly re- 
leased by a justice. Defendant was 
not a peace officer, and the arrest 
was held to be unwarranted. U. S. 
vy. Fontanilla, 11 Philippine 233. 


20. See supra § 187. 
21. Staples v. State, 14 Tex. A. 
136 


22. Begley v. Com., 60 SW 847, 22 
KyL 1546; Giroux v. State, 40 Tex. 
wife 
[a] Tllustration.—A private per- 
son indicted for unlawfully arrest- 
ing another cannot escape punish- 
ment: on the ground that he had 
reasonable grounds for. believing 
that a certain offense committed by 
the person arrested was a felony, 
and not merely a misdemeanor, as 
ignorance of the law does not ex- 
cuse, and, in any event, he cannot 
be acquitted if he made the arrest 
merely for the purpose of extorting 
money and not in good faith. Begley 
v. Com., 60 SW 847, 22 Kyl 1546. 

[b] Insufficient proof of probable 
cause.—Where plaintiff, a voter, on 
his way home from the polls, was 
overheard muttering threats against 
defendant, a peace officer whose 
tactless enforcement of the law had 


held in a prosecution for false im- 
prisonment that plaintiff's grum- 
bling did not constitute serious 
threats of bodily harm to defendant, 
and therefore the latter was not 
justified in arresting plaintiff with- 
out warrant, and was accordingly 
guilty. Giroux v. State, 40 Tex. 97. 

23. Com. v. White, 101 SW 381, 
30 KyL 1322. 

24. Peo. v. Wheeler, 73 Cal. 252, 
14 P 796; Slomer v. Peo., 25 Il. 70, 
76 AmD 786; Jones v. Com., 1 Rob. 


(40 Va.) 748. 
[a] Illustration. — An officer, 
prosecutor, and all other persons 


concerned may be indicted for con- 
spiracy to procure criminal process 
for an improper purpose. Slomer v. 
Peo., 25 Ill. 70, 76 AmD 786. 

25. Floyd v. State, 12 Ark. 43, 54 
AmD 250; Com. v. Nickerson, 5 Allen 
(Mass.) 518. 

25 Tex, A. 


26. Walker vy. State, 
443, 8 SW 647. 

27. Mitchell v. State, 12 Ark. 50, 
54 AmD 253. 


28. Fletcher v. Peo., 52 Ill. 395; 
a a v. Nickerson, 5 Allen (Mass.) 
[al Mother guilty for child’s ab- 


duction.— Where legal custody of a 
child has been placed in the father 
as against the mother, the seizure of 
such child by the mother or by 
agents acting for her makes her 
guilty of false imprisonment. That 


| the child apparently acquiesced is 


immaterial, as his tender age of nine 
years precluded legal consent, and a 
taking against the will of the lawful 
custodian is deemed in law to be 
forcible and against the will of the 


child. Com. y. Nickerson, 5 Allen 
(Mass.) 518. 

29. State v. Hunter, 106 N: CG. 
796, 11-SH 366, 8 LRA 529. 

380. Smyth v. State, 51 Tex. Cr. 


408, 103 SW 899. 

[a] An election judge is liable, 
who without authority, arrests and 
detains a voter, although he is a ju- 
dicial officer and has a judicial dis- 
cretion within prescribed limits 
where it appears he acted clearly 
without his jurisdiction. Smyth v. 
State, 51 Tex. Cr. 408, 103 SW 899. 

31. U. S. v. Cornel, 17 Philippine 
6 


Bie’ 

{a] Tllustration.—Where defend- 
ant had ordered two policemen to 
arrest plaintiff and tie him to a post, 
it was held that, while defendant 
might be charged with some other 


B74 (250.5.] 


[§ 191] D. Indictment or Information.®? An 
indictment at common law for false imprisonment 
must negative the legality of the detention,** and 
under statutes it is defective if it fails to allege 
that the detention was without lawful authority,?* 
although it. concludes ‘‘contrary to the form of 
the statute, ete.’’** The indictment or informa- 
tion should follow the statute in every essential 
particular, such as alleging wrongful intent,®° al- 
though an information charging the offense under 
the common law may be sufficient under the stat- 
ute.27 The indictment must show in what county 
the offense charged was committed.?® In some states 
it is necessary that it should allege the mode in 
which the detention was effected,®® as by assault, 
actual violence, threats, or the like, in the lan- 
guage of the statute,*°? but the detention need 
not be further particularized.*t The prosecution is 
confined to the kind of detention alleged, and proof 
of a detention by assault will not support an allega- 


FALSE IMPRISONMENT 


. ae as? 
pars 


Sees, 
[§§ 191-193 


peace indicted for false imprisonment under color 
of legal process is not entitled to the right of 
appearance and of being heard before the grand 
jury when the indictment is found.*® 

[§ 192] HE. Evidence **—1. Burden of Proof. 
The prosecution is required to prove only the de- 
tention *° in the county, as averred in the indictment 
or information,’® since the detention is presumed 
to be unlawful.4? After proof of the confinement or 
detention, the burden of establishing its lawful- 
ness #8 or its justification *® is on defendant. <A per- 
son causing an illegal restraint of another is pre- 
sumed, but not conclusively, to have intended the 
ordinary and natural consequences of his own act.>? 

[§ 193] 2. Admissibility. Under the rules ap- 
plicable to criminal prosecution generally *! the evi- 
dence must be pertinent to the issues.52 Evidence 
of defendant’s good faith and the absence of malice 
is admissible to mitigate the punishment,°* although 
inadmissible on the issue of justification.“ The 


a7, 


tion of detention by threats.*? 


offense, he could not be convicted 
under the code for illegal detention, 
as the detention was not committed 
by him personally. U. S. v. Cornel, 
17 Philippine 633. 

32. Indictments and informations 
generally see Indictments and Infor- 
mations [22 Cyc 157]. 

33. Smyth v. State, 51 Tex. Cr. 
408, 103 SW 899; Smith v. State, 63 
Wis. 458, 28 NW 879; 1 Archbold Cr. 
Pr. & Pl. (8th ed) p 293; 1 Wharton 
Pree. (4th ed) § 240. 

[a] Allegation of assault nega- 
tives lawful authority.—An informa- 
tion which alleges the assault, and 
that it was without lawful author- 
ity, sufficiently negatives an au- 
thority by law to arrest and detain. 
Smyth v. State, 51 Tex. Cr. 408, 103 
SW 899. 

34. Mitchell v. State, 12 Ark. 50, 
54 AmD 253; Floyd v. State, 12 Ark. 
43, 54 AmD 250; Waterman vy. State, 
13 Fla. 688; Barber v. State, 13 Fla. 
675; U. S. v. Lapoint, Morr. (Iowa) 
146; Redfield v. State, 24 Tex. 1338; 
Herring v. State, 3 Tex. A. 108. 

[a] Tlustrations.—(1) An indict- 
ment merely charging that defend- 
ant “did forcibly confine and im- 
prison within this State, against his 
will, one G. B.,” alleges no offense 


at common law nor under the laws; 


of Florida. The want of lawful au- 
thority is an essential element of 
the offense. Barber v. State, 13 Fla. 
675. (2) In an indictment the alle- 
gation that defendant “was unlaw- 
fully and feloniously imprisoned” 
implies that the act was done with- 
out sufficient legal authority, and is 
good without the latter allegation. 
U. S. v. Lapoint, Morr. (Iowa) 146. 


35. ‘Redfield v. State, 24 Tex. 133. 
36. Ross v. State, 15 Fla. 55. 
[a] Illustration.—Under the stat- 


ute of Florida the unlawful impris- 
onment must be charged to have 
been committed with the intent to 
cause the person imprisoned to be 
secretly confined or imprisoned in 
the state against his will, or to be 
sent out of the state against his 
will, and that an offense is not well 
charged without alleging this intent. 
Ross v. State, 15 Fla. 55. 

Sufficiency of charge in language 
of statute see Indictments and In- 
formaticns [22 Cye 333]. 

Si. comyth Vn State bl Tex. Cr; 
408, 103 SW 899; Davies v. State, 
72 Wis. 54, 38 NW 722. 

{a] Information held sufficient.— 
An information which alleges an as- 
sault, sufficiently charges violence 
essential to constitute the offense. 
Smyth v. State, 51 Tex. Cr. 408, 103 
SW 899. 


A justice of the 


38. Waterman v. State, 13 Fla. 
eh Barber v. State, 13 Fla. 675, 
681. 


“The offense must be shown to 
have been committed within the ju- 
risdiction of the court before which 
the indictment was found.’ Barber 
v. State, supra. 

39. Maner v. State, 8 Tex. A. 361. 

{a] Limit of rule—It should al- 
lege the mode in which the detention 
was effected, but need not further 
particularize it. Maner v. State, 8 
Tex. A. 361. 

40. Maner v. State, 8 Tex. A. 361; 
Harkins v. State, 6 Tex. A. 452; Her- 
ring v. State, 3 Tex. A. 108. 

[a] Dlustration.—If threats are 
the mode alleged, it is not neces- 
sary to prove express verbal threats; 
they may consist of acts, gestures, 


or the like. Maner v. ‘State, 8 Tex. 
A. 361. 

ai, Maner v. State, 8 Tex. A. 361, 
364. 


“The character of the assault or 


the threat is matter of proof, and 
not pleading.’ Maner v. State, 
supra, 

42. Maner v. State, 8 Tex. A. 361. 


43. Campbell v. State, 48 Ga. 353. 

44. Presumptions and burden of 
proof in criminal prosecutions gen- 
erally see Criminal Law §§ 993-1033. 

45. Mitchell v. State, 12 Ark. 50, 
54 AmD 253; Floyd v. State, 12 Ark. 
43, 44 AmD 250; Rupright v. Muske- 
gon Cir. ‘Judge, 207 Mich. 385, 174 
NW 138; Kirbie v. State, 5 Tex. A. 
60. 

[a] Facts making prima facie 
case.—When plaintiff shows by his 
affidavit in an application to compel 
a county judge to reinstate a writ 
for arrest for false imprisonment, 
which had been vacated, that he was 
arrested on a capias at the instance 
of defendant, that the arrest was 
without probable cause on the part 
of defendant, and the proceeding was 
Subsequently voluntarily dismissed, 
he makes a prima facie case of false 


imprisonment. Rupright v. Muske- 
gon Cir. Judge, 207 Mich. 385, 174 
NW 188. 

46. Waterman vy. State, 13 Fla. 
683; Barber v. State, 13 Fla. 675; 
Maner v. State, 8 Tex. A. 361. 

47. Com. v. Nickerson, 5 Allen 


(Mass.) 518; Gilbert v. State, 78 Tex. 
Cr. 441, 181 SW 200; Kirbie v. State, 
5 Tex, A. 60. 

[a] Where agents of mother take 
her child by force from the legal 
custodian, the state does not have 
to show, to make such agents crimi- 
nally liable, that they knew they 
were violating the custodian’s right 
of custody. Com. v. Nickerson, 5 


illegal act of the prosecuting witness has been held 


Allen (Mass.) 518. 

48. Floyd v. State, 12. Ark. 43, 54 
Am) 250; Peo. v. McGrew, 77 Cal. 
570, 20 P 92; Gilbert v. State,’ 78 
Tex. Cr. 441, 181 SW 200; Kirbie v. 
State, 6 Tex. A. 60. 

49. Mitchell v. State, 12 Ark. 50, 
54 AmD 253; Slomer vy. Peo., 25 Ill. 
10, 76. AmD 786; U. Sv. Batal- 
lones, 23 Philippine 46. 

50. Com. v. Nickerson, 5 Allen 
(Mass.) 518. , 

[a] Tlustration.—The mere fact 
that defendants were employed to 
commit an illegal arrest, they being 
wholly ignorant of an intent on the 
part of their employer, which actu- 
ally existed, to take the arrested 
person out of the state illegally, 
would not in law charge them with 
such intent. Com. v. Nickerson, 5 
Allen (Mass.) 518. 

51. Admissibility of evidence in 
criminal prosecutions generally see 
Criminal Law §§ 1034-1558. 

52. State v. Hill, 29 S.C. L. 150; 
Gilbert v. State, 78 Tex. Cr. 441, 181 
SW 200. : 

[a] Illustrations. — (1) Where 
cattle belonging to defendant’s em- 
ployer and cattle belonging to plain- 
tiff’s employer were pastured in the 
same inclosure, plaintiff and defend- 
ant had each a right to go into any 
part of the pasture to look after 
the cattle belonging to their respec- 
tive owners, and in an action for 
false imprisonment begun by an un- 
lawful arrest, the ownership of the 
particular part of the inclosure on 
which the arrest occurred is imma- 
terial Since the question of tres- 
passing on the land of another can- 
not be involved. Gilbert v. State, 
78 Tex. Cr. 441, 181 SW 200. (2) 
On the trial of a prosecution for 
false imprisonment of certain free 
negroes, the record of a recovery, 
in writs of ravishment of a ward, 
establishing their freedom, was held 
admissible to rebut the resumption 
of slavery arising from color, both 
under 7 U. S. St. at Ll. 397, and the 
general rule of evidence as to pedi- 
Prec ete. State v. Hill; 29'S: @: L. 


53. Gilbert v. State, 78 Tex. Cr.: 


441, 181 SW 200; Staples v. e 
Tex, A. 136. R eg 

[a] Tlustration—A person who 
detecting another in 
ing his or his’ employer's property 
and arrests him in the heat of the 
moment, without legal authority to 
do so, will be permitted to show the 
circumstances in mitigation of pun- 
ishment. Gilbert v. State, 78 Tex. 
Cr. 441, 181 SW 200. 

54. See supra § 189. 


For later cases, developments and changes in the law see cumulative’ Annotations, same title, page and note number, 


the act of injur-— 
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inadmissible to mitigate the penalty.5> In the Phil- 
ippines evidence of civil damages is admissible in 
eriminal action based on the same state of facts.5¢ 
; 3. Sufficiency. A conviction for false 
imprisonment will be set aside and a new trial 
granted for insufficiency of evidence as in other 


[§ 194] 


criminal cases.°? 
[§ 195]. F... Trial.5¢ 


* FALSELY. 


intent.® 


The instructions in the 
charge to the jury must substantially and clearly 
formulate the rules of law applicable to the of- 


d The adverb of false, and otherwise 
used in exactly the same sense, that is, erroneously, 
the opposite o: truly;? erroneously, untruly, with 


FALSE IMPRISONMENT—FALSELY 


fense.5® 


jected.%° 


[§ 196] 


““falsely 


corruptly,’’ ® ‘‘ 


fasely.’’ 1° 


Phrases: ‘‘Falsely brand,’’* ‘‘falsely make,’’® 


55. Gilbert v. 
441, 181 SW 200. 

56. U. S. v. Heery, 25 Philippine 
600 [eit Cyc]. 

[a] MTllustration. — Where in a 
prosecution for the crime of false 
imprisonment the trial judge ex- 
cluded evidence of the damages de- 
fendant had caused the imprisoned 
party, it was held on appeal that 
such exclusion was reversible error 
because false imprisonment is both 
tort and a crime and evidence of 
civil damages may be given in the 
criminal action at the option of the 


State; (78> Tex, .Cr: 


injured party. U.S. v. Heery, 25 
Philippine 600. 
57. Peo. v. Wheeler, 13 Cal. 252, 


14 P 796; McNay v. Stratton, 9 Ill. 
A. 215 [app dism 109 Ill. 30]; Boyd 
v. State, 11 Tex: A. 80. 

[a] Held sufficient. — Peo. v. 
Wheeler, 73 Cal. 252, 14 P 796; Coker 
v. State, 14 Ga. A. 606, 81 SE 818. 

Weight and sufficiency of evidence 
in criminal prosecutions -generally 
see Criminal Law §§ 1559-1999. 


58. Trial of criminal prosecutions 
generally see Criminal Law §§ 2000- 
2614. 

59. Ark.—Floyd v. State, 12 Ark. 


43, 54 AmD 250. 
; ae eat v. Stratton, 9 Ill, A. 

15. 

Ky.—Carroll v. Com., 164 Ky. 599, 
175 SW 1043; Com. v. White, 101 
SW 331, 30 KyL 1322. 

Tenn.—Smith vy. State, 7 Humphr. 
43. 

Tex.—Smyth v. State, 51 Tex. Cr. 
408, 103 SW 899. 

[a] Instructions held proper.— 
(1) Where, on a trial of the presid- 
ing judge of an election, based on 
his ordering the arrest and deten- 
tion of a voter having in his posses- 
sion while preparing his ballot the 
names of the persons he proposed 
to vote for, the defense was that the 
judge was ignorant of the law and 
exceeded his authority, an instruc- 
tion that the word “willful” means 
with evil intent or legal malice, and 
that if accused, without lawful au- 
thority, imprisoned the voter, but a 
reasonable doubt existed whether 
the imprisonment was willfully done, 
accused should be acquitted, prop- 
erly gave accused the benefit of the 
jury’s belief as to whether his act 
was done willfully or not. Smyth 
v. State, 51 Tex. Cr. 408, 103 SW 
899. (2) In a criminal prosecution, 
the following instruction was held 
proper. “If the [person alleged to 
have been imprisoned] went will- 
ingly, and would not have been com- 
pelled to go, if he had went will- 
ingly, it is no false imprisonment. 
Floyd v. State, 12 Ark. 43, 54 AmD 


50. 
as 12 Mete. 


60. Com. v. Blodgett, 


(Mass.) 56. 

61. Meyer v. State, (Tex. Cr.) 49 
SW 600. 
‘62. Review of criminal prosecu- 
tions generally see Criminal Law 
§§ 3258-3778. 

63. U. S. v. Batallones, 23 Phil- 
ippine 46. 

{a] Illustration.—A fine of three 
thousand two hundred and_ (fifty 


pesetos imposed on a justice of the 
peace was held to be excessive and 
reduced to three hundred and 
twenty-five pesetos, where the jus- 
tice was convicted of illegal deten- 
tion in causing to be incarcerated 
for the night two men arrested on 
suspicion, and who offered to prove 


their innocence by papers in their 
possession, but whose claims’ the 
justice did not try to verify, al- 


though he could easily have done so. 
U. S. v. Batallones, 23 Philippine 46. 
[b] Application of rule.—Where 
two penalties are provided by the 
code, one for greater and one for 
lesser offenses of unlawful deten- 
tion, if the reviewing court thinks 
the trial court should have imposed 
the lesser instead of the greater sen- 
tence, it may rectify the error. 
U. S, v. Fontanilla, 11 Philippine 233. 
1. See also False ante p 435. 


2. U.S. v. Hartman, 65 Fed. 490, 
491. 

3. State v. Brady, 100 Iowa 191, 
204, 69 NW 290, 62 AmSR 560, 36 
LRA 693. 

[a] “Corruptly” synonymous.—An 


indictment that a person ‘willfully, 
knowingly, maliciously, and falsely” 
said, deposed, and swore on oath, is 
equivalent to saying that he cor- 
ruptly swore, for the words used 
necessarily involved “‘corruptly.” It 
could not have been willfully, know- 
ingly, maliciously, and falsely, with- 
out being corruptly, done. State v. 
Bixler, 62 Md. 354, 356. 

[b] “Mistakenly” and “untrue” com- 
pared.—(1) “Falsely” means some- 
thing more than “untrue.” It means 
something designedly untrue, deceit- 
ful, and implies an intention to per- 
petrate some treatchery or fraud. 
Hatcher v. Dunn, 102 Iowa 411, 71 
NW 3438, 344, 36 LRA 689. (2) “False- 
ly,” as used in an instruction stating 
that it is for the jury to determine 
whether defendant falsely represent- 
ed certain facts will be construed to 
mean something more than ‘“mis- 
takenly” or “untruly,” State v. Brady, 
100 Iowa 191, 69 NW 290, 294, 62 
AmSR 560, 36 LRA 693. (3) ‘Falsely, 
as used in the statutory provision 
that, if the witness has, in the opin- 
ion of the jurors, sworn falsely in 
any material respect, his testimony 
is not to be accepted and acted on 
without great caution, is not the 
equivalent of ‘mistakenly,’ and the 


represented,’’ ® 
pleas,’’* ‘sworn falsely,’’ S ‘wilfully, falsely, and 
wilfully, knowingly, maliciously, and 
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A request to charge not in accordance 
with this rule should be correctly modified or re- 
It is not prejudicial error to charge all 
the acts mentioned in the statute by which false 
imprisonment might be committed, instead of limit- 
ing the charge to the acts alleged.®! 

G. Review.® 
conviction for false imprisonment, if considered ex- 
cessive, may be reduced in the discretion of the 
reviewing court.®* 


A fine imposed after a 


‘falsely to maintain 


omission or insertion of the word 
“willfully” before the words ‘‘sworn 
falsely” would not change the eft- 
fect of the language in a charge. 
Peo. v. Righetti, 66 Cal. 184, 4 P 1185; 
Peo: .v.. Lbuchetti,.119 sCali5 01 bile 
707, 709. (4) When used with refer- 
ence to the testimony of a witness, 
“falsely” ordinarily means something 
more than that the testimony is un- 
true, and implies that it is inten- 
tionally untrue; but the word is also 
sometimes used in the sense of “‘mis- 
takenly” or “erroneously,” and hence 
an instruction which fails to state 
the direct significance of the word is 
misleading. State v. Henderson, ‘72 
Minn. 74, 74 NW 1014, 1015. f 
Scienter not implied.—‘False- 
ly,” as used in an indictment for 
having’ sworn feloniously, willfully, 
falsely, and corruptly in a civil suit, 
is not an equivalent to “scienter” on 
the part of defendant. It does not 
show that defendant swore to a fact, 
knowing it to be false. State v.' 
Brown, 110 La. 591, 34 S 698, 700. 

4. Hatcher v. Dunn, 102 Iowa 411, 
71 NW 348, 344, 36 LRA 689. 

5. U.S y cv Otey,:..381 jMeds), 685769; 
12 Sawy. 416 (“to make something in 
the resemblance or similitude of an- 


other’). To same effect Peo. v. Ben- 
dit,-111 Cal. 274, 280, 43 P) 901,52 
AmSR 186, 31 LRA 831; Rohr v. 


State, 60 N. J. L. 576, 579, 38 A 673; 
U.S. v. Hartman, 65 Fed. 490, 491. 

[a] To forge.—The expression is 
usually adopted to describe the crime 
of forgery. U. S. v. Staats, 8 How. 
CU.- S88) 4 AL, S122. ede 97932 OSs, 
Wentworth, 11 Fed. 52; U. S. v. Bar- 
ney, 24 F. Cas. No. 14,524, 5 Blatchf. 
294; U. S. v. Reese, 27 F. Cas.’ No. 
16,138, 4 Sawy. 629; U. S. v. Moore, 
60 Fed. 738, 739 [cit U. S.- v...Cam- 
eron, 3 Dak. 182, 18. NW 561; Com. 
v. Baldwin, 11 Gray (Mass.) 197, 71 
AmD 7038; State v. Willson, 28 Minn. 
52, 9 NW 28; State v. Young, 46 N. 
H. 266, 88 AmD 212; Mann v. Peo., 
15 Hun (N. Y.) 155]. See generally 
Forgery [19 Cyc 1367]. 

[b] “Falsely making of a note.”— 
State v. Wheeler, 20 Or. 192, 198, 25 
P 394, 23 AmSR 119, 10 LRA 779. 

6. State v. Brady, 100 Iowa 191, 
69 NW 290, 294, 62 AmSR 560, 36 
LRA 698. 


7.) Statei ve Bacon, 2aRoy lanes 
61 A 6538, 655 (a statutory phrase 
meaning “not the setting up of a 


false defense but a combination for 


the apurpose of perverting or ob- 
structing justice’’). 
8. Peo. v. Luchetti, 119 Cal. 501, 


51 P 707, 709; Peo. v. Rigetti, 66 Cal. 
184, 4 P 1185. 

9. State v. Brown, 110 La. 591, 34 
S 698, 700. 

10. State v. Bixler, 62 Md. 354, 
356. 
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FALSE PERSONATION 


By Cuarues L. Coue 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


I. DEFINITION [§ 1] p 576 
II. 


ANALYSIS 


A. At Common Law [§ 2] p 576 
B. Under Statutes.[§ 3] p 576 


Ill. ELEMENTS OF THE OFFENSE [§§ 4-6] p 577 ‘ 
A. Personation [§ 4] p 577 - 
B. Fraudulent Intent [§ 5] p 577 
C. Consummation of Offense [§ 6] p 578 

IV. PERSONS LIABLE [§ 7] p 579 


V. INDICTMENT [§ 8] p 579 
VI. VARIANCE [§ 9] p 580. 
VII. EVIDENCE [§ 10] p 581 

VIII. TRIAL [§ 11] p 581 


Annulment of marriage induced by false personation 


see Marriage [26 Cyc 905]. 


False personation as element of other 


[§ 1] False personation is the offense of falsely 
personating another, or representing one’s self to 
be another person and acting in such assumed char- 


CROSS REFERENCES 


AS COMMON-LAW AND STATUTORY OFFENSE [§§ 2-3] p 576 


False Pretenses §§ 13-21; Forgery [19 Cyc 1374]; 


Rape [33 Cyc 1429]. 


offense see 


Matters relating to criminal procedure generally see 


Criminal Law 16 C. J. p 1 


I. DEFINITION 


acter either with the view of obtaining’ some prop- 


II. AS COMMON-LAW AND STATUTORY OFFENSE 


[§ 2] A. At Common Law. Apart from the 
species of cheat or fraud at common law accom- 
plished through the false personation of another 2 
or where there is a conspiracy* or other cireum- 
stances affecting the public,* it seems that the mere 
fact of personating another is not an offense at 


Pees unr iil i. i). 

[a] Other definitions. — (1) The 
offense of.falsely representing some 
other person and acting in the char- 
acter thus unlawfully assumed, in 
order to deceive others and thereby 
gain some profit or advantage, or in 
order to enjoy. some right or privi- 
lege belonging to the one so person- 
ated or subject him to some expense, 
charge, or liability. Black L. D. [cit 
4 Stephens Comm. pp 181, 290]. (2) 
The representing of one’s self to be 
another person, done with intent to 
obtain property belonging to him, or 
accompanied by acts tending to sub- 
ject him to a liability. Abbott 


DD: 2 

[b] “fo personate” defined.—(1) 
The term means to pretend to be a 
particular person. Reg. v. Hague, 4 
Biome. ilow 116) MCHMOTL5, 122 iRe- 
print 628. (2) To personate another 
is to assume the character of such 
person without lawful authority, and 
in such character to do something 
to his prejudice or to the prejudice 
of another, without his will or con- 
sent. Bouvier L. D. (3) “To per- 


common’ law.°® 


[§ 3] 


sonate another person is to assume 
to be that person.” Peo. vy. Maurin, 
77 Cal. 486, 439, 19 P 832. 

2. Common-law cheats see False 
Pretenses §§ 2-7. 

3. Hevey’s Case, 2 East P. C. 1010; 
Rex v. Robinson, 2 Hast P. C. 1010. 
See generally Conspiracy § 28. 

[a] The old English case of Reg. 
v. Mackarty, 2 Ld. Raym. 1179, 92 
Reprint 280, which appears to have 
involved false personation without 
the use of any false token, seems 
to have been decided in favor of the 
crown on the ground of conspiracy 
to defraud, and is not authority for 
the proposition that a mere false im- 
personation in a private transaction 
is indictable. 


4 See Dupee’s Case, 2 - East 
P. C. 1010 (where on an _ indict- 
ment for falsely personating the 


clerk of a justice of the peace with 
intent to extort money from several 
persons in order to procure their 
discharge from certain misdemean- 
ors, and where there was no con- 
spiracy, the learned author explains 
the decision in favor of the crown 


B. Under Statutes. 
personation is now largely defined by statutes,® 
which declare false personation to be an offense in 
a variety of circumstances, such as to falsely per- 
sonate an officer or a class of officers,’ or a voter 


erty or exercising some right belonging to such per- 
son, or with the view or effect of subjecting such 
person to some legal liability.2 


The offense of false 


as an attempt to pollute the public 
justice). 

5. 2 East P. C. p 1010. See Reg. 
ve Bent, 2.6. & K. 1795961. BCL ato. 
Reg. v. Hogg, 25 U: C. Q. B. 66 (both 
cases of false impersonation of 
voters). 

6. See statutory provisions; 

7. U. S.—Lamar vy. U. S., 241 U. S. 
108, 36 SCt 535, 60 L. ed. 912; U.S. 
v. Barnow, 239 U. S. 74, 86 SCt 19, 
60 L. ed. 155; Brafford v. U. S., 259 
Hed.511, 171 CGA 13hibs S. cvuuushs 
196 Fed. 579; Littell ve-U. S.,. 169° 
Fed. 620, 95 CCA 148; U.S. v. York, 
131 Fed. 323; U.. S..v. Farnham, 127 
Fed. 478; U. S. v. Brown, 119 Fed. 
482; U. S. v. Ballard, 118 Fed. 157; 
U. S. v. Taylor, 108 Fed. 621; U.S. 
v. Bradford, 53 Fed. 542; U. Ss. v. 
Custatn, 43 Fed. 433. 


aan C.—Lamar y. Splain, 42 App. 


tha ee as Vs areee 57 Ill. 241. 
—Bader v. State, 176 . 268, 
94 NE 1009. eae 


Kan.—State v. Rose, 9 
150 P on ose, 96 Kan. 347, 


same title, page and note number, 


Ky.—Smith v. Com. 153 Ky. 385, __ 
For later cases, developments and changes in the law see cumulative Annotations, . 


§§ 3-4] 


at an election,® or a proprietor of public stocks,® 
Other statutes make it an 
offense to personate another, and in such assumed 
character receive property intended for the party 
personated with intent to convert it to his own use,'? 
falsely to personate, in order to obtain wages or 
prize money due a seaman,'? or a soldier,!® falsely 
to personate another and in such assumed character 
to become bail or surety for any party,'* falsely to 
personate another and in such assumed character 
execute any written instrument in the name of an- 
other person with the intent that it shall be used 
as true,® falsely to personate another, and under 
an assumed name give authority to some person to 
sign such assumed name to anything, which, if 
genuine, would create, increase, diminish, or dis- 


or a lodge member.'° 


FALSE PERSONATION 


charge any pecuniary obligation,'® falsely to per- 


III. ELEMENTS OF THE OFFENSE 


circumstances covered by the statute.?? 


[§ 4] A. Personation. To constitute the offense 
providing for the punishment of every person who 


there must be an untrue or false personation under 
155 SW 1125; Com. v. Wolfford, 136) 


Ky. 239, 124 SW 288. 

Mass.—Com. vy. Connolly, 97 Mass. 
591; Com. v. Wolcott, 10 Cush. 61. 

Mich.—Peo. v. Cronin, 80 Mich. 646, 
45 NW 479. 

Pa.—Com. v. Ezekiél, 2 Phila. 337. 

Philippine—U. S. v. Salazar, 5 
Philippine 500. 

Tenn.—State v. Withers, 7 Baxt. 
16. 

Tex.—Brown v. State, 75 Tex. Cr. 
822, 170 SW 714; Ex p. Preston, 12 
Tex. Cr. 77, 161 SW 115; Butts v. 
State, 47 Tex. Cr. 494, 84 SW 586; 
Petterson v. State, (Cr.) 58 SW 100. 

[a] The United States statute (1) 
prohibits two offenses, namely: with 
intent to defraud either the United 
States or any person, falsely pre- 
tending to be an Officer or employee 
acting under the authority of the 
government, and taking upon him- 
self to act as such and with intent 
to defraud either the United States 
or any person falsely pretending to 
be an officer or employee thereof, 
and in such pretended character de- 
manding or obtaining from the 
United States or any person any 
money or other valuable. _ U. Sev 
Barnow, 239 U. S. 74, 36 SCt 19, 60 
L. ed. 155; U. S. v. Rush, 196 Fed. 
579; Littell v. U. S., 169 Fed. 620, 
95 CCA 148; U. S. v. Farnham, 127 
Fed. 478; U. S. v. Ballard, 118 Fed. 
W572. bs, Seniv-s, bay lor, 108 Fed. 621. 
To same effect Lamar v. U. S., 241 
U.S: 103,36. SCt,535, 60. L. ed. 912. 
(2) The offense set first forth above 
is the doing of any overt act under 
the conditions set forth therein 
whether such act was legally author- 
ized or not. Lamar v. U. S., supra 
[crit among other cases eet drmaiee 
Taylor, 108 Fed. 621, wherein it is 
said that an important element of 
the first offense is the making use 
of the pretended position forte 
purpose of extorting money or prop- 
erty from another in which the im- 
personator acting under the assumed 
authority 
dertakes to assert the authority of 
the United States and, in so doing, 
to defraud]. (3) That the legislation 
is within the power of congress in 
order to prevent unscrupulous per- 
sons from bringing government offi- 


cials into disrespect see U.S. v. Bar-' 


Gag iy Ser se SCL 319; 7 60 
L. ed. 155. To same effect Littell v. 
U. S., 169 Fed. 620, 95 CCA 148. (4) 
A member of the house of represen- 
tatives is an officer of the United 
States. Lamar v. U. S., supra. (5) 
The offense may be committed, al- 
though the officer pretends to hold 
an office which 
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now, 


of the United States, un- | 


has no legal.or actual | 


existence. U. S. v. Barnow, supra. 
(6) The obtaining of a lodging room 
for a month is the obtaining of a 
thing of value. U.S. v. Ballard, 118 
Reds 757... (7) It’ is, not. necessary 
that the fraud be actually consum- 
mated with injury to the person de- 
frauded, as the statute aims not only 
to protect innocent persons from ac- 
tual loss, but also to maintain the 
general good repute of the service. 
U. S. v. Barnow, supra. Contra U.S. 
v. Rush, 196 Fed. 579. To same effect 
Littell v. U. S., 169 Fed. 620, 95 CCA 
148. (8) It was not the intention 
of congress to limit the wrongful 
act to the extortion of money or 
property from another by way of as- 
serting a claim for money or prop- 
erty due the United States which in 
his pretended official capacity it was 
his duty to collect. Littell v. U. S., 


supra; U. S. v. Taylor, 108 Fed. 621. | 


(9) There must be an allegation to 
sustain a charge that the person de- 
frauded was deprived of some right 
or property or that he was cheated 
or overreached. U.S. v. Barnow, 239 
U. S. 74736. SCt Trops60 Le eds 155: 
(10) It must appear that the per- 
sonator had formed an intention to 
defraud the United States or some 
other party, and that to carry out 
his intent he falsely pretended to be 
an employee of the United States to 
an agent of the United States or of 
the other party as the case might be. 
U. S. v. Bradford, 53 Fed. 542. (11) 
To convict, the jury must answer in 
the affirmative: (1) Did defendant 
pretend to be a United States offi- 
cial and to be acting as such? (2) 
Was such pretense false? (3) Did 
he make the pretense to defraud? 
(4) Did he carry out this intent, and 


did he in his pretended character or | 


because of it, defraud or attempt to 
defraud the victim? U. 8. v. Cur- 
tain, 43 Fed. 433. (12) To justify 
a conviction there must be a con- 
nection which is not too remote and 
uncertain between the false persona- 
tion and the obtaining of the money. 


U. S. v. Farnham,’ 127 Fed, 478. 
[b] A policernan of a municipal- 
ity is an executive officer of the 


state within the terms of a statute 
punishing those who falsely person- 
ate any judicial or executive officer 
of the state, that term not restricting 


the meaning to officers especially 
enumerated in the constitution as 
constituting the executive depart- 


ment of the state. Hx! p. Preston, 72 
Tex. Cr. 77, 161 SW 115. 

[ec] A pilot, although appointed by 
the governor pursuant to statutory 
authority, is not an executive offi- 


cer of the state within the terms of | 
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sonate another and in such assumed character ex- 
ecute an instrument for registration,’ falsely to 
personate another with the effect of making the 
one personated liable to any suit or prosecution, 
or to pay any sum of money, or to incur any charge 
or forfeiture, whereby any benefit might accrue to 
the accused or to any other person,'® falsely to 
personate another and in such assumed character 
to do any act in the course of any suit or prosecu- 
tion whereby any person may be injured or his in- 
terests affected,!? falsely to personate another and 
in such assumed character marry or sustain the mar- 
ried relation toward another,?° or for a person 
applying to be admitted as a citizen or appearing 
as a witness for such person falsely to personate any 
other -than himself.?* 


A statute 


a statute punishing those who falsely 
personate an executive officer of the 
state. Petterson v. State, (Tex. Cr.) 
58 SW 100. 

{d] A fish warden is 
pointive officer of the 
wealth.’ In re Fish Wardens, 
Pa. Dist. 404. 

8. See Hlections § 396 et seq. 
: 9. Rex v. Parr,.2 Leach C. C, 487. 

10. State v. Holland, 37 Mont. 393, 
96 P 719 (where, however, the stat- 
ute was held to be unconstitutional). 
ae Ark.—Kirtley v. State, 38 Ark. 
543. 

Fla.—Goodson v. State, 29 Fla. 511, 


“an ap- 
common- 
19 


10 S 738, 30 AmSR 135; Jones v. 
State, 22 Fla. 532. 

Ind.—Williams v. State, 49 Ind, 
367. 
Z Iowa.—State v. Brown, 25 Iowa 
61. 


Ky.—Com. v. Vaughn, 140 Ky. 559, 
131 SW 396; Com. v. Lile, 140 Ky. 
558, 1381 SW 397. 

Vt.—State v. Marshall, 77 Vt. 262, 
59 A 916. 

12. Brown’s Case, 2 Hast .P. C. 
1007; Rex v. Potts, R. & R. 262; Rex 
v Tannet, R. & R. 261; Rex v. Cramp, 
ie R. 242; Rex v. Martin, R. & R. 

13. Lis Cox aeG. 
333. 

14.. Peo. v. Knox, 119 Cal. 73, 51 
P 19; Timberlye’s Case, 2 Sid. 90, 82 
Reprint 1274; Beasly’s Case, 1 Vent, 
301, 86 Reprint 194. 


Reg. v. Lake, 


15. Peo. v. Maurin, 77 Cal. 436, 
19° P- 832. ; 
[a] Personation of applicant at 


civil service examination see U. 
v. Bunting, 82 Fed. 883. 


16. Thompson vy. State, (Tex. Cr.) 
24 SW 298, 
17. Freeman vy. State, 20 Tex. A. 


558; Martin v. State, 1 Tex. A. 586. 

[a] Similarity to forgery. — The 
offense under such a statute is near 
kin to forgery. Martin v. State, 1 
Tex. -A, 586. ' 

18. Peo. v.. Chin. You, 30 Cal, A. 
18, 157 P 528; Peo. v., Mallon, 191 
App. Div. 448, 181 NYS 487. 

19. Peo. v.. Snyder, 279 I]. 435, 
117 NB 119; Edgar. v. State, 96 Tenn. 
690, 36 SW 379. 


20. Hodecker v. Strickler, 20 App. 
Div. 245, 46 NYS 808. 
21. U.S. v. York, 131 Fed. 323. 


22. U. S.—Brafford v. U. S., 259 
Med, ‘511, 171; CCA 7; U. S.;v. Brad- 
ford, 53 Fed. 542; U. S. v. Curtain, 


43 Fed. 4338. 
77 Cal. 436, 


Cal.—Peo, v. 
19 P 832. 
Tll.—Lansing v. Peo., 57 Ill. 241 
Towa.—State v. Goble, 60 Iowa 447, 
15 NW 272. 


Maurin, 


578 [25 CT. 


falsely personates another is intended to cover acts 
done by one person while representing himself to 
be a different person;’* and it does not refer to 
a case where the accused falsely assumes an official 
character,** or an assumed name;*° and a statute 
punishing the false personation of-a certain officer 
or class of officers is not to be applied to the false 
personation of a different officer or class of offi- 
Ordinarily there cannot be a personation 
of a supposititious individual who- never existed,?’ 
or of an officer where there is no legally appointed 
officer of the character which the accused was assum- 
ing to personate;** but under a statute punishing 


cers.2® 


Ky.—Com. v. Wolfford, 136 Ky. 239, 
124 SW 288. 


Mass.—Com. v. Wolcott, 10 Cush, 
61. 

N. Y.—Hodecker y. Strickler, 20 
App. Div. 245, 46 NYS 808. 


Eng.—Reg. v. Sankey, 3 Q. B. D. 
3) 


as 

{a] Illustration—A person can- 
not be convicted of falsely assum- 
ing to be a sheriff where it is shown 
that his representation was that he 
was a sheriff of another state, and it 
is not shown that he was not actu- 
ally a sheriff of such other state, 
or that he pretended to be a sher- 
iff of the state where he was acting. 
Com. v. Wolcott, 10 Cush. (Mass.) 


61. 

{b] False personat.on of officer.— 
(1) Where one is in fact a deputy 
sheriff, the mere false representation 
that the money collected was a tax 
does not constitute the offense. Com. 
v. Wolfford, 136 Ky. 239, 124 SW 
288. (2) Evidence of the persona- 
tion of an officer was held sufficient 


where the accused in serving a writ’ 


in Chicago falsely stated that he was 
a policeman, but omitted to say, “of 
the City of Chicago.” Lansing v. 
Peo., 57 Ill. 241. (38) Evidence that a 
person falsely stated that he was “a 
state constable” or “the state con- 
stable,” and that he had come to 
search for liquors, and thus obtained 
admission to a house and made the 
search, is sufficient to justify the 
jury in interpreting his language and 
conduct as the false personation of 
“a deputy of the constable of the 
Commonwealth.” Com. v. Connolly, 
97 Mass. 591. (4) Under indictment 
for false personation of an officer or 
employee of the United States, the 
fact that the perseonation or repre- 
sentation was inade a year before 
prosecutor parted with his money 
was held too remote to found con- 
viction. U. S. v. Farnham, 127 Fed. 
478, 

{c] Signing another’s name to in- 
strument.—Defendant signed a cer- 
tain doctor’s name to a death certifi- 
cate on being told that he had au- 
thorized it, but did not assume or 
pretend to be the doctor; a conviction 
could not be had under a statute pun- 
ishing any person who ‘falsely per- 


sonates another, and in such _ as- 
sumed character either verifies, 
publishes, acknowledges, or proves, 


in the name of another person, any 
written instrument with intent that 
the same may be recorded, delivered, 
and _ used as true.” Peo. v. Maurin, 
77 Cal.’ 436, 19 P 832. 

{d] Holding oneself out as wife. 
—In a suit to restrain a woman from 
holding herself out as complainant’s 
husband’s wife and for damages, it 
was held that living with a man as 
his wife, although not married to 
him, assuming his surname, and, un- 
der such name, executing papers, and 


dealing with tradespeople as his 
wife, are not criminal acts within 
Pen. Code § 562, punishing “a per- 


son who falsely personates another, 
and in such assumed character mar- 
ries, or pretends to marry, or to sus- 


FALSE PERSONATION 


dead.®° 


personation.*! 


[§ 6] 


tain the married relation towards 
another,’ where it is not alleged that 
defendant in any manner “person- 
ated” the-real wife. Hodecker v. 
Ser 20 App.Diy. 245, 46 NYS 


[e] Giving the name of the per- 
son personated is not essential, if 
the accused by his false actions in- 
duced the defrauded party to believe 
that he was a certain person, and 
thus obtained money. State v. Go- 
ble, 60 Iowa 447, 15 NW 272. 


23. Peowv. Knox, 119. Gal. 73, 51 
1 make, 

24°F C0. v.14 KNOX, 119:t Cals 373,451 
Pyt9, 

25. State v. Miller, 3 Mo. A. 582; 
State v. Renick, 33 Or. 584, 56 P 


275, 72 AmSR 758, 44 LRA 266. 

{a] Assumed name. — Voting un- 
der an assumed name, without being 
entitled thereto does not constitute 


the offense. State v. Miller, 3 Mo. 
A. 584, 

26. State v. Rose, 96 Kan. 347, 
150 P 601. 

[a] Illustration.—-Under a stat- 


ute punishing one who falsely per- 
sonates a deputy sheriff, one who 
falsely states that he is sheriff and 
threatens to make an arrest in that 
capacity is not guilty, because the 
Statute does not cover the offense of 
falsely personating a sheriff. State 
v. Rose, 96 Kan. 347, 150 P 601. 

27. State v. Renick, 33 Or. 584, 56 
P 275, 72 AmSR 758, 44 LRA 266; 
Brown’s Case, 2 East P..C. 1007; Rex 
v. Tannet, R. & R. 261; Anonymous, 
Str. 384, 93 Reprint 582. 

[a] Illustration.— Where a_ sea- 
man falsely represented that he was 
Peter McCann, a person entitled to 
prize money earned by a certain ship, 
and it appeared that, although there 
was a man named Peter McCarn en- 
titled to prize money, there was nu 
one named Peter McCann on the 
prize list of the ship, it was held 
that the accused was not guilty of 
false personation as the personating 
must apply to some person who had 
belonged to the ship. Rex y. Tannet, 
R. & R. 261. To same effect Mc- 
Annelly’s Case, 2 Hast P. C. 1009; 
Brown’s Case, 2 East P. C. 1007. 

[b] Use of fictitious name.— 
Where a married man falsely stated 
that his name was Charles Smith, 
and that he was unmarried, and 
promised to marry the party de- 
frauded, and thus obtained money 
from her, it was said that this was 
probably not a false personation be- 
cause the accused did not assume to 
represent a real personage, but only 
made use of a fictitious name, having 
no application to anyone. State v. 
Renick, 33 Or. 584, 56 P 275, 72 
AmSR 758, 44 LRA 266. 
ee Dutcher vivs: + Peo: ot Tle. Ac 

29. Lamar v. U. S., 241 U. S. 103, 
36 SCt 535, 60. L. ed. 912: US. vy. 
Barnow, 239 U. S. 74, 36 SCt 19, 60 
L. ed. 155 [rev 221 Fed. 140]. 

30. Rex v. Cramp, R. & R. 242; 
Rex v. Martin, R. & R. 240. But see 
Whiteley v. Chappell, L. R. 4 Q. B. 
147 (where, under a statute punish- 


[§ 5] B. Fraudulent Intent. 
fraud is an essential element of the offense.®? 
C. Consummation of Offense. 
which the statute aims to prevent must have been 
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one assuming to be an officer of the government the 
offense may be committed, although the offender as- 
sumes to hold an office which has no legal exist- 
ence.”? The offense may be committed, although the 
person whose name and character are assumed is 
It has been held that a mere unwarranted 
exercise of authority by an officer under a mis- 
conception of his powers does not constitute a false 


The intent to de- 
The act 


ing one who falsely personates “any 
person entitled to vote at such elec- 
tion” one who personates a man 
who was dead is not guilty, because 
such man could not be entitled to 
vote at the election). 


[a] Statutory provisions may ex- 
pressly include within their terms 
the false personation of dead per- 
sons. [U..Seive pYorky 13h Fed. 323% 
State v. Shelley, 166 Mo. 616, 66 SW 
430. 

31. State v. Withers, 7 Baxt. 
(Tenn.) 16. 

[a] Illustration. — Where a man 


appointed as a secret detective by 
the mayor served a warrant of ar- 
rest under a misconstruction of his 
powers, but when his authority to 
do so was challenged did not claim 
to have done so otherwise than as a 
detective, he was not guilty, under 
Code § 4819, of personating a sher- 
iff, constable, or any ministerial offi- 
cer of the state. While he might 
have been liable for the trespass in 
making or attempting the arrest 
without authority of law, yet it can- 
not be said that he falsely assumed 
to be any officer named or intended 
to be included in such _ section. 
Withers, 7 Baxt. (Tenn.) 


32. U. S.——Lamar v. U. S., 240 
U. S. 60, 36 SCt 258, 60 I. ed. 526; 
Bratford v...U. S.,.259 Wed. 511; "171 
CCA.7; U. S. v. Rush, 196 Fed. 579: 
U. S. v. Farnham, 127 Fed. 478; U. S. 
V.-, Brown, 119° Fed. 4823.0. “st. Ww 
Taylor, 108 Fed. 621; U. S. v. Brad- 
ford, 53 Fed. 542; U. S. v. Curtain, 
43 Fed. 433. 

Cal.—Feo, v. Maurin, 77 Cal. 436, 
19) Pi 832. 

Fla.—Goodson y. State, 29 Fla. 511, 
10 S 738, 30 AmSR 135; Jones v. 
State, 22 Fla, 532, ' 

Ill. Lansing v. Peo., 57 Ill. 241. 

Ky.—Com. y. Vaughn, 140 Ky. 559, 
131 SW 396. . 

Tex.—Brown v. State, 75 Tex. Cr. 
322, 170 SW 714; Thompson v. State, 
(Cr.) 24 SW 298. 

[a] For example, under a statute 
punishing one.who by false person- 
ation of another under an assumed 
name authorizes another to sign such 
assumed name to anything which if 
genuine would create or discharge a 
pecuniary obligation, a conviction 
cannot be sustained where defend- 
ant, unable to read or write, ob- 
tained at the post office a letter 
written by H to a person of the same 
name as defendant, and when the 
letter was read to him, he was in- 
formed by the reader that it was 
from L, that it contained a draft 
sent by her to pay a fine due by 
him, that so believing he presented 
the draft, was identified and received 
the money, the bank cashier writing 
detendant’s name across the back of 
the draft after asking defendant if 
he could write and being told that 
he could not, defendant giving the 
cashier no instructions as to ‘writing 
his name and not knowing that it 
Ripe a rhe in order to obtain the 

y. Ompson v. State, (Tex. 
Cr.) 24 SW 298. on 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and aoe number 
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committed.33 - 


ance of the false personation.®® 


[§ 7] 


[§ 8] Unless otherwise laid down by the act 
creating the offense, the common-law procedure by 
indictment is impliedly to be followed.*! 
fundamental rule of criminal pleading that an in- 
dietment must allege all the facts necessary to 
which 
charged,*? with such particularity that the accused 
is notified with reasonable certainty of the precise 
offense with which he is charged,*® may be advised 
of what he must answer;** be able to prepare his 


constitute the crime with 


33. See cases infra notes 35-37. 

Sa. OU. Si-v.. barnow,.209 Ul, sats, 
souoCe. 19,60 Iu. ed. 156. 

{a] Federal criminal code § 32 
construed.—‘“‘It is the aim of the sec- 
tion not merely to protect innocent 
persons from actual loss through re- 
liance upon false assumptions of 
Federal authority, but to maintain 
the general good repute and dignity 
of the service itself. It is inconsis- 
tent with this object, as well as 
with the letter of the statute, to 
make the question whether one who 
has parted with his property upon 
the strength of a fraudulent repre- 
sentation of Federal employment, has 
received an adequate quid pro quo 
in value, determinative.” U. S. v. 
Barnow, 239 U. S. 74, 80, 36 SCt 
19, 60 L. ed. 155. 

35. See cases infra this note. 

{al “Endeavor to obtain.”—Where 
a statute provided for the punish- 
ment of one who by false persona- 
tion endeavored to receive dividends 
from public stocks, it was held that 
by obtaining and indorsing the war- 
rant for the dividends he had_ en- 
deavored to obtain them, although he 
had made no application for the pay- 
ment of the dividends. Rex v. Parr, 
2 Leach C...C. 487. 

{b] Filing bail—Under a statute 
punishing one who acknowledged 
bail in the names of persons not 
consenting thereto, it was held that 
the offense was not consummated un- 
Jess the bail was fiied in court. Tim- 
berlye’s Case, 2 Sid. 90, 82° Reprint 
1274. See Beasly’s Case, 1 ¥ent. 301, 
86 Reprint 194 (discussing venue of 
a prosecution for false personation 
where bail was filed in one county, 
but personation took place in an- 
other). 

36. Thompson v. State, (Tex. Cr.) 
24 SW 298; and see cases infra this 
note. 

[a] Falsely personating officer 
and assuming to act as such.—Such 
a statute does not attempt to punish 
any person for falsely assuming to 
be any of the officers named in the 
section, but for assuming and tak- 
ing upon himself to act as such. Peo. 
vy. Cronin, 80 Mich. 646, 45 NW 479. 

[b] Falsely personating parties 
to suits.—(1) The offense of falsely 
personating another in a suit where- 
by the latter’s interests might be 
affected is complete with the false 
personation of a party in a suit in- 
stituted in a court of competent ju- 
risdiction, and it is not a defense 
that the action was dismissed before 
final judgment on account of the 
fraud therein by the false persona- 
tion, nor that a judgment obtained in 
such proceeding against the person 


Sometimes this is the mere act of 
falsely personating another ;°+ but usually the stat- 
ute requires the doing of an overt act in further- 
The principle is 
that the offense must be consummated in accordance 


’ All persons present aiding and abetting 
in the false personation are liable as principals °° 
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V. INDICTMENT *° 


i Lip yer 


defendant ‘is 


personated would be void and might 
be shown to be so in any collateral 
proceeding, where upon its face such 
judgment would be good, Edgar v. 
State, 96 Tenn. 690, 36 SW 379. (2) 
By appearing and answering in the 
name of a true person charged with 
disorderly conduct, defendants did 
acts which, had they been done by 
the persons charged with disorderly 
conduct, might in some event render 
such persons liable to a charge or 
penalty. Harris v. Mallon, 191 App. 
Div. 443, 181 NYS 487. 

{c] Falsely personating owners of 
stock.——Under the English statutes 
providing a punishment for falsely 
personating the owner of stocks and 
transferring or endeavoring to trans- 
fer them, or receiving or endeavoring 
to receive dividends due thereon, it 


is not necessary to complete the of-, 


fense that an actual transfer or re- 
ceipt of dividends should be accom- 
porisd, Rex v. Parr, 1 Leach C. C. 

87. Jackson v. State, 118 Ga. 125, 
44 SH 833. 

88. Rex v. Potts, R. & R. 262. 

[a] Woman assisting man. 
Where a woman was present with a 
man who personated another sea- 
man in order to obtain wages, and 
asserted that he was such other sea- 
man, she was held guilty, although 
there was no proof of previous pro- 
curement, and the court below had 
expressed doubt whether a man and 
a woman could, as principals in the 
second degree, jointly personate one 
man. Rex vy. Potts, R. & R. 262. 

Pa Reeve Wakes “11 Cox"C," 'C: 

40. Indictments and informations 
generally see Indictments and Infor- 
mations [22 Cyc 157]. 

41. Rex v. ‘Durocher, 28 Ont. L. 
499, 24 OntWR 140. 

42. See Indictments and Informa- 
tions [22 Cye 293]. 

43. Peo. v. Snyder, 279 Ill. 435, 117 
NE 119. 

44, Kirtley v. State, 38 Ark. 543; 
Martin v. State, 1 Tex. A. 586. 

45. Martin v. State, 1 Tex. A. 586. 

46. Martin v. State, 1 Tex. A. 586. 

47. Kirtley v. State, 38 Ark. 543. 

48. Kirtley v. State, 38 Ark. 543; 
Treadaway v. State, 37 Ark. 443. 

Employing language of statute see 
Indictments and Informations [22 
Cye 335). 

49. Peo. v. Chin You, 30 Cal. A. 
18, 157 P 523; Goodson v. State, 29 
Fla. 511, 10 S 738, 30 AmSR 135; 
Jones v. State, 22 Fla. 532; Peo. v. 
Snyder, 279 Ill. 485, 117 NE 119. See 
also cases infra this note. 

[a] Falsely personating another. 
—An indictment is demurrable for 


; with the terms and meaning of the statute.%¢ 
cases where the receipt of money or property by 
the impersonator is a part of the offense it seems 
that the person defrauded must have paid the 
money because of the false personation.37 
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In 


and one who procures the crime to be committed is 
equally guilty with the one committing it.® 


defense;*> and that the judgment may be a bar 
to any other prosecution for the same offense.4® At 
common law it was necessary that the several ele- 
ments. of the offense should be alleged and with due 
particularity ;*7 and in indictments upon statutes, 
it has been held that the facts should be given as 
minutely and particularly as would be required by 
common-law rules.*® 
forth affirmatively all the elements constituting the 
statutory offense.*® 


The indictment should set 


An indictment is insufficient 


not stating the name of the officer of 
the law or the constable whom ac- 


cused represented himself to_ be. 
Peo. Vv. Knox? 1119! Calwi3io'5 Li sep ioe 
{b] An indictment for falsely 


personating an officer should aver: 
(1) That the accused falsely pre- 
tended to be an officer of that state. 
Com. v. Wolcott, 10 Cush. (Mass.) 
61. (2) That he assumed to act as 
such. Peo. v. Cronin, 80 Mich. '646, 
45 NW 479. (3) That he was with- 
out official authority. Com. v. Wolf- 
ford, 136 Ky. 239, 124 SW 288. °‘(4) 
But an indictment alleging that the 
officers personated were revenue offi- 
cers is sufficiently definite without 
designating the sort of revenue offi- 
cer meant. U.S. v. Brown, 119 Fed. 
482. (5) Under a statute making it 
an offense to falsely personate an 
officer and assume to act as such, an 
indictment is not defective because 
of failure to describe the circum- 
stances of the offense where it clearly 
charges the illegal acts complained 
of, and the requisite fraudulent in- 
tent, States the date’ and place of 
commission of acts charged, and 
gives the name and official charac- 
ter of the officer whom accused was 
charged with falsely personating. 
Lamar:v. U. S., 241 Uy S. 103, 36 SCt 
535, 60 L. ed. 912 [aff 227 Fed. 1019, 
141 CCA 668]. 

[c] Falsely personating Officer 
and demanding or obtaining money. 
—(1) The indictment should charge 
in the conjunctive that defendant 
demanded and obtained. U.S. v. Bal- 
lard, 118 Fed. 757 (where it was held 
that under a statute punishing the 
false personation of an officer or em- 
ployee acting under authority of the 
United States, who in such charac- 
ter should ‘demand or obtain money 
. .. or other valuable thing,’ while 
the indictment should charge in the 
conjunctive that defendant demanded 
and obtained, it is not necessary that 
both the demanding and the obtain- 
ing should be proved). (2) Under 
a statute punishing one who falsely 
assumes or pretends to be an offi- 
cer or employee of the United States 
and in such pretended character ‘de- 
mands or obtains ...any money... 
or other valuable thing,” an allega- 
tion that the accused did ‘falsely 
and fraudulently obtain’ the money 
and property “by inducing” the per- 
son to part with it “by falsely rep- 
resenting himself to be such officer 
and employee” sufficiently charges 


that the money, ete, was fraudu- 
lently obtained “in such pretended 
character.” Brafford v. U. S., 259 


Fed. 511, 171 CCA 7. 
{d] Falsely personating and re- 
ceiving property.—(1) Under a stat- 
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where it is susceptible of two different construc- 
tions, under neither of which a complete offense is 
It is not necessary to state anything in 
the indictment which it is not necessary to prove.®! 
It seems that it should be alleged that accused was: 
not the person personated;°? and that he falsely 
personated the individual named, rather than that 
he did an act in the name of that person.®* 
statutes which are construed to refer only to the 
personation of another particular individual it has 
been held that the indictment is demurrable if it 
does not state the name of the individual person- 


stated.°? 


[§ 9] As in the case of other offenses, in a prose- 
eution for false personation all allegations ofthe 


ute providing that whoever falsely 
personates or represents another, and 
in such assumed character receives 
any property intended to be deliv- 
ered to the party so personated with 
intent to convert it to his own use, 
shall be guilty of larceny, the in- 
dictment should set forth the rela- 
tion between the party personated 
and the party defrauded, or other 
special reason why the party per- 
sonated could have obtained the 
property from the party defrauded, 
the knowledge of such relation or 
special reason by the accused, his 
false personation, that the party de- 
frauded believed the accused to be 
in fact the party personated, the 
delivery to him because of such false 
personation of the property intended 
to be delivered to the party per- 
sonated, and that the accused in- 
tended to convert the property to 
his own use. Jones y. State, 22 Fla. 
5382. (2) The property must be de- 
scribed with the same particularity 
and certainty as in an indictment for 
larceny. Treadaway v. State, 37 Ark. 
443; Martin v. State, 1 Tex. A. 586. 
(3) It is only necessary that the 
property obtained should be so de- 
scribed in the indictment as to in- 
form defendant definitely of the par- 
ticulars of the offense with which he 
is charged. Com. v. Vaughn, 140 Ky. 
559, 131 SW 396; Com. v. Lile, 140 
Ky. 558, 131 SW 397. To same effect 
Martin v. State, 1 Tex. A. 586. (4) 
When the property is described with 
sufficient certainty to identify the 
act, it has been held that an er- 
roneous allegation as to the owner 
thereof is not material. Com. v. 
Vaughn, supra. (5) In its descrip- 
tion of the property it has been 
held that the indictment should lay 
the ownership thereof as in the per- 
son who could maintain a civil ac- 
tion of trespass therefor. Jones y. 
State, 22 Fla. 532. (6) The value 
of the property obtained need not be 
alleged unless required by statute, 
Peo. v. Stetson, 4 Barb. (N. Y.) 151. 
(7) The intention of the person de- 
ceived to deliver the property to the 
person whose character was assumed 
must be alleged. Goodson v. State, 
29 Fla. 541, 10,S 738, 30 AmSR 135; 
Williams v. State, 49 Ind. 367. (8) 
But where under statutory provi- 
sions a false personation is regarded 
as a false pretense, and where the 
indictment is sufficient to justify 
conviction upon evidence showing 
the obtaining of money by false pre- 
tenses, a conviction may be had, al- 
though the property was not intended 
for the person personated. State v. 
Marshall, 77 Vt. 262, 59 A 916. (9) 
Descriptions in larceny see Larceny 
(25 Cye 78]. € 

[e] Falsely personating another 
and executing instrument.—An_ in- 
dictment under a statute for falsely 
personating and executing an instru- 
ment for registration is insufficient, 
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gle count.®” 
Under 


as principal.®® 


VI. VARIANCE 


where it does not set out the instru- 
ment alleged to have been falsely 
executed or some valid reason for 
not setting it out, contains no suffi- 
cient description of the land, does 
not state positively to whom the land 
was granted, and, although it charges 
that the instrument was acknowl- 
edged before a proper official, does 
not allege that the acknowledgment 
was made for the purpose of having 
it registered, or for what purpose 


the acknowledgment was made, 
or what the purport there was, 
nor, except inferentially, who was 


the grantor or grantee in the instru- 
ment, or negative the idea that the 
accused was authorized by the 
grantor to make the acknowledg- 
ment.; Martin v. State, 1 Tex. A. 
586. 

[f] Falsely personating another 
in a legal proceeding.—(1), An in- 
dictment under a statute making it a 
felony to falsely personate another 
in any legal proceeding whereby the 
latter’s rights are affected is suffi- 
cient, where it avers the fact of 
the false personation in a snit in a 
court of competent jurisdiction and 
all_ the facts connected therewith, 
without stating more particularly 
how such person’s rights might be 
affected. Edgar v. State, 96 Tenn. 
690, 36 SW 879. (2) An indictment 
under a statute making it an offense 
to personate falsely another whereby 
the latter might be rendered liable 
to a suit or prosecution must al- 
lege affirmatively all the things re- 
quired by the statute, where the act 
of personating in itself would not 
show upon its face that an injury or 
benefit would accrue. Peo. v. Chin 
You,..30 Cal.A.. 18,. 157.-P 623, 


ce Peo eve Knox (i100 Cale v8. 51 
[a] Tllustration.-— Where defend- 


ant was charged with falsely per- 
sonating another, in that he did 
“willfully and unlawfully falsely 
personate another, to wit, an officer 
of the law and a constable, and in 
such assumed character did take 
away one Anita Lunde, a child of 
the age four years,’ ete., and fur- 
ther alleged that defendant was not 
at the time an officer of the law or 
constable, it was held that the infor- 
mation was susceptible of but two 
constructions, either of which ren- 
dered it objectionable. “If the plead- 
ing be construed as one charging the 
defendant ,as falsely representing 


himself to be an officer of the law 


and a constable, then it must fall, 
for the section is not broad enough 
to cover such a state of facts. If 
the remaining construction of the 
pleading be adopted, then it is de- 
murrable in not stating the name of 
the officer of the law or constable 
which defendayit represented him- 
self to be.’ Peo. v. Knox, 119 Cal. 
ost Seba Pa: 

51. Martin v. State, 1 Tex. A. 5&6. 
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ated,*4 but it is not necessary to state his where- 
abouts or residence.®° 
that two or more distinct and substantive offenses 
eannot be charged in the same count,®® an indiet- 
ment for false personation is insufficient where it 
undertakes to charge two separate offenses in a sin- 
Where accessories before the fact are 
declared by statutory provisions to be principals, 
an indictment may state the cireumstances as in an 
indictment against an accessory before the fact; but 
it must contain an allegation charging the accused 


Applying the general rule 


indictment which are descriptive of the offense 
must be proved as alleged,®® and this is so, although 


bay Reg. v., Hoge, 25 UU; CC. Ores 
6 Reg. \Vi.. Hoge, 725) Ua C. Qu Be 
ieee Mb: te, Knox, 119 Cal. 78, 51, 
as Freeman v. State, 20 Tex. A. 


56. See Indictments and Informa- 
tions [22 Cyc 376]. 


57. U.S. v.. Taylor, 108 Fed. 621. 

58. Peo. v. Snyder, 279 Ill. 435, 117 
NE 119. 

59. U. S.—Brafford v. U. S., 259 


Med. bd tal OCA 7. 
Ark.—Kirtley v. State, 38 Ark. 543. 


Ill.— Brennan vy. Peo., 113 Ill. A. 
361. 
Me.—Coffin’s Case, 6 Me. 281. 


Mo.—State v. Nolan, 168 Mo. 446, 
68 SW 346, 90 AmSR 466. 

Tex.—Brown v. State, 75 Tex. Cr. 
322, 100 SW 714; Butts v. State, 47 
Tex. Cr. 494, 84 SW 586. 

[a] Applications of rule. — (1) 
Where defendant was indicted for 
falsely personating one A, and in 
such character unlawfully receiving 
money, and on the trial the evidence 
left it uncertain whether the repre- 
sentation had been that defendant 
was A or that another person who 
was acting in concert with defend- 
ant was A, it was held that, as the 
personation had not been proved as 
laid in the indictment, a conviction 
would not be allowed to stand. Kirt- 
ley v. State, 38 Ark. 543. (2) Where 
defendant was charged in an indict- 
ment in the language of the statute 
of the offense of pretending to be a 
deputy sheriff, and assuming to act 
as such, and the proof offered showed 
that he had made neither preten- 
sion, but did in fact discharge the 
functions of such officer, relying 
upon its sanction or adoption by the 
legal officer, the variance was fatal. 
Coffin’s Case, 6 Me. 281. (3) Where 
an indictment’ proceeds on the theory 
that the person falsely personated 
was living at the time of the per- 
sonation, conviction cannot be had 
unless it affirmatively appears that 
the person personated was alive at 
such time, State vy. Nolan, 168 Mo. 
446, 68 SW 346, 90 AmSR 466; State 
Hae Shelley, 166 Mo. 616, 66 SW 


_ [b] Held no variance.—Where an 
indictment charging that accused, 
falsely representing himself to be an 
officer of the United States, obtained . 
money and property from the Lock- 
wood Automobile Company and the 
Owl Auto Company, there was no 
variance between the indictment and 
the proof that showed that the first - 
named automobile company was a 
corporation, while the latter was 
merely a trade-name under which an 
individual carried on his business. 
Brafford v. U. S., 259 Fed. by te ie: oak 
COA AT. 

Variance generally see Indictments 
and Informations [22 Cyc 450]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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it was not necessary to have made the allegation in | the manner in which it was made. 


[§ 10] To warrant a conviction under an indict- 
ment for the offense of false personation it is es- 
sential that every element of the offense shall be 


VII. EVIDENCE 


proved,*! and the guilt of the. accused must be es- 


_ [{§ 11] As in all criminal eases it is the duty of 
the trial court to instruct the jury distinctly and 
precisely upon the law of the ease;®> and, under 


60. Butts v. State, 47 Tex. Cr. 
494, 84 SW 586. 

[a] For example.—An indictment 
charging defendant with pretending 
to be sheriff of the county, in that 
he pretended to be J, and acted as 
such officer, is not supported by proof 
that he merely represented himself 
to be sheriff of the county, although 
J was sheriff thereof, and although 
the allegation that he pretended to 
be J was unnecessary. Butts v. 
State, 47 Tex. Cr. 494, 84 SW 586. 

61. U. S.—U. S. v. Farnham, 127 
Fed. 478; U. S. v. Brown, 119 Fed. 
482; U. S. v. Curtain, 43 Fed. 433. 

Ark.—Kirtley v. State, 38 Ark. 548. 

Ind.— Williams v. State, 49 Ind. 
367. 

Ky.—Com. v. Vaughn, 140 Ky. 559, 
131 SW .396. 

Mo.—State v. Shelley, 166 Mo. 616, 
66 SW 430. 

Tenn.—State v. Withers, 7 Baxt. 
16. 

Tex.—Thompson y. State, (Cr.) 24 
SW 298. 

[a] Personating officer.—Evidence 
must show that accused did in fact 
falsely personate and assume to act 
as an officer. State v. Withers, 7 
Baxt. (Tenn.) 16. 

[b] Falsely personating another, 
and obtaining property.—(1) In a 
prosecution for falsely personating 
another and in such assumed charac- 
ter feloniously obtaining another’s 
property, the state must prove that 
the property was intended for an- 
other and accused falsely assumed to 
be that other, and that by the per- 
sonation he fraudulently obtained 
property belonging to another. Com. 
v. Vaughn, 140 Ky. 559, 131 SW 396. 
(2) Evidence which does not show 


VIII. TRIAL 


that the person defrauded intended 
to deliver the property to the person 
personated will not support a con- 
viction of guilty. Williams v. State, 
49 Ind. 367. 

[c] Falsely personating and sign- 
ing another’s name to instrument.— 
Evidence held not to meet any of the 
requirements of the statute. Thomp- 
son v. State, (Tex. Cr.) 24 SW 298. 

62. State v. Shelley, 166 Mo. 616, 
66 SW 430. 

[a] Recent, unexplained posses- 
sion of stolen property.—Presump- 
tion arising from recent and unex- 
plained possession of stolen property, 
in connection with other inculpatory 
circumstances, and failure to produce 
evidence of good character, was suffi- 
cient to establish the guilt of ac- 
cused beyond a reasonable doubt. 
State v. Brown, 25 Iowa 561. 

63. Kirtley v. State, 38 Ark. 543; 
State v. Brown, 25 Iowa 561; State v. 
Shelley, 166 Mo. 616, 66 SW 430. 

[a] Evidence held sufficient.—(1) 
Obtaining money by representing to 
be officer of the United States. 
Brafford v. U. S., 259 Fed. 511, 171 
OCAWTsy Maittell- im: Us S169 = hed: 
620, 95 CCA 148. (2) Fraudulent 
design. Lansing v. Peo., 57 Ill. 241. 

[b] Evidence held insufficient.— 
Falsely personating another and exe- 
cuting instrument for registration. 
Freeman v. State, 20 Tex. A. 558. 

Degree of proof generally see 
Criminal Law § 1590 et seq. 

64. "rial of criminal prosecutions 
generally see Criminal Law §§ 2000-— 
2614. 

65. See cases infra this note. 

[a] Rule applied.—(1) It is error 
to refuse to instruct the jury fol- 
lowing the requirements of the stat- 


tablished by more than a mere presumption,®? as in 
other criminal prosecutions the guilt of the accused 
must be established beyond a reasonable doubt.** 


proper instructions, it is for the jury to determine 
whether the actions of the accused were such as to 
render him guilty.% 


ute that defendant must have as- 
sumed to be the particular person 
whom accused was charged with hay- 
ing personated, in order to warrant 
a conviction. Peo. v. Maurin, 77 
Cal. 486, 19 P 832. (2) But a charge 
that, although accused did not state 
that his name was B, he was never- 
theless guilty, if, with intent to 
defraud, his actions induced the de- 
frauded party to believe that he was 
B, is correct. State v. Goble, 60 
Iowa 447, 15 NW 272. 

[b] Element of criminal intent 
should be charged.—It is not error ' 
for the court to omit the word “will- 
fully” and not to require the jury to 
find that the act was willfully done, 
where the term is not used in the 
statute defining the offense, and the 
charge as given required the jury 
to find criminal intent and guilty 
knowledge before authorizing a con- 
viction. Brown v. State, 75 Tex. Cr. 
322, 170 SW 714. 

Instructions generally see Criminal 
Law §§ 2353-2496. 

66. Com. v. Connolly, 97 Mass. 591 
(where it was held that defendant 
was properly convicted, as it was 
for the jury to interpret the lan- 
guage and conduct of defendant, and 
to judge whether his statement that 
he was a “state constable” and his 
actions amounted to a pretense that 
he was a “deputy of the constable of 
the commonwealth’’). 

[a] Weight of evidence.—Charge 
considered and held not to be subject 
to complaint that it was a charge 


upon the weight of evidence. Brown 
Y. .State, 75 Tex: Cr. 322,’ 170 “Siw 
714. 


Province of court and jury gener- 
ally see Criminal Law §§ 2272-23524. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 584] 


ANALYSIS 


I. ORIGIN AND HISTORY [§ 1] p 584 


II. CHEATS [§§ 2-7] p 585 
A. At Common Law [§§ 2-6] p 585 
1. In General [§ 2] p 585 
2. Public Cheats [§ 3] p 586 
3. Private Cheats [§§ 4-6] p 587 
a. In General |§ 4] p 587 
b. False Symbol or Token [§ 5] p 587 
ce. Words [§ 6] p 588 
B. Under Statute Henry VIII [§ 7] p 588 


III. OBTAINING PROPERTY BY FALSE PRETENSES [§§ 8-97] p 588 
A. Statutory Provisions Creating [§§ 8-9] p 588 
1. In General [§ 8] p 588 
2. Construction of Statutes [§ 9] p 588 
B. “False Pretense”’ Defined [§ 10] p 589 
C. Elements of Offense [§§ 11-38] p 589 
1. In General [§ 11] p 589 
2. Falsity of Pretense [§ 12] p 589 
3. Nature of Fact Represented [§§ 13-25] p 590 
. In General [§ 13] p. 590 
. Simple Promise [§ 14] p 593 
Promise Combined with Representation of Fact [§ 15] p 594 
- Warranty or Contract Combined with Representation of Fact [§ 16] p 595 
. Statement of Intention [§ 17] p 595 
. Statement of Expectation [§ 18] p 595 
. Statement of Opinion [§ 19] p 595 
. Statement of Desire [§ 20] p 595 
Statement as to Authority or Power [§ 21] p 595 
. Statement as to Financial Ability or Condition [§ 22] p 596 
. Puffing Statements [§ 23] p 597 
. Statement as to Value [§ 24] p 597 
m. Statement as to Quality, Quantity, Nature, or Condition [§ 25] p 597 
4. Tendency to Deceive [§ 26] p 598 
5. Effectiveness [§§ 27-30] p 599 
a. Reliance on Pretense [§ 27] p 599 
b. Other Inducements Operating [§ 28] p 601 
c. Remoteness of Pretense [§ 29] p 601 
d. Continuing Pretense [§ 30] p 602 
. Intent [§ 31] p 602 
- Knowledge of Accused of Falsity of Pretense and of Reliance Thereon [§ 32] p 604 
. Obtaining of Property [§§ 33-37] p 604 
a. In General [§ 33] p 604 
b. By and for Whom Obtained [§ 34] p 606 
c. Property Obtained [§§ 35-37] p 606 
(1) In General [§ 35] p 606 
(2) Written Instruments and Signatures Thereto [§ 36] p 607 
(3) Real Property [§ 37] p 608 
9. Loss to Prosecutor [§ 38] p 608 
D. Form of Pretense [§§ 39-43] p 610 
1. In General [§ 39] p 610 
2. Acts or Conduct [§ 40] p 611 
3. Nondisclosure of Truth [§ 41] p 611 
4. Worthless Checks, Orders, Bank Bills, Etc. [§ 42] p 612 
5. False Token or Writing [§ 43] p 613 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. Lo Whom Pretense Made if 44] p 614 
. Degree of Offense |§ 45] p G14 
. Attempts [§ 46] p 614 
. Defenses [§§ 47-81] p 615, 
1. In General |§ 47] p 615 
2. Contributory Guilt of Prosecutor [§ 48] p 616 
3. Contributory Negligence of Prosecutor {\ 49] p 616 
4. Motive of Prosecutor [§§ 50-51] p 616 
a. In Instituting Prosecution [§ 50] p 616 
b. In Parting with Propertu [§ 51] p 616 
I. Persons Liable [§§ 52-53] p 617 
1. In General [§ 52] p 617 
2. Principals and Accessaries [§ 53] p 617 
J. Indictment or Information [§§ 54-73] p 618 
1. In General [§ 54] p 618 
2. Language of Statute [§ 55] p 622 
3. Particular Averments [§§ 56-72] p 623 
a. As to Pretense [§§ 56-61] p 623 
(1) In General [§ 56] p 1623 
(2) Where Pretense in Writing [§ 57] p 625 
(3) Where Several Pretenses Employed [§ 58] p 625 
(4) By and to Whom Made, and Who Injured [§ 59} p 625 
(5) Falsity [§ 60] p 626 
(6) Effectiveness [§ 61] p 628 
b. As to Obtaining [§§ 62-63] p 631 
(1) In General [§ 62] p 631 
(2) Averment of Delivery [§ 63] p 631 
c. As to Property Obtained [§§ 64-69] p 631 
(1) Description [§§ 64-66] p 631 
(a) In General [§ 64] p 631 
(b) Money, Bank Notes, and Certificates of Deposit [§ 65] p 632 
(c) Instruments, Signatures, Htc. [§ 66] p 633 
(2) Ownership [§ 67] p 633 
(3) Quantity or Number [§ 68], p 634 
(4) Value [§ 69] p 634 
d. As to Loss to Prosecutor [§ 70] p 635 
e. As to Intent and Design [§ 71] p 635 
f. As to Knowledge of Falsity [§ 72] p 636 
4, For Attempt [§ 73] p 637 
K. Issues, Proof, and Variance [§§ 74-82] p 637 
1. In General [§ 74] p 637 
. As to Pretense [§ 75] p 638 
. As to Property Obtained [§ 76] p 640 
As to Person to Whom Pretense Was Made [§ 77] p 641 
. As to Person Intended to Be Defrauded [§ 78] p 642 
. As to Person from Whom Property Was Obtained [§ 79} p 642 
. As to Person Obtaining Property {[§ 80] p 642 
. As to Ownership of Property Obtained [§ 81] p 642 
. As to. Time When Pretense Was Made [§ 82] p 642 
Dis Evidence [§§ 83-92] p 642 
1. Presumptions and Burden of Proof [§ 83] p 642 
2. Admissibility [§§ 84-87] p 643 
a. In General [§ 84] p 643 
b. As to Falsity of Pretense [§ 85] p 647 
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c. As to Knowledge and Intent [§ 86] p 648 : : x 
d. As to Reliance on Pretense [§ 37] p 650 
3. Weight and Sufficiency [$$ 88-92] p 650 , 


a. In General [§ 88] p 650 
b. As to Pretense and Its Falsity [§ 89] p 651 
ce. As to Intent to Defraud and Knowledge of Falsity {§ 90] p 652 
d. As to Reliance on Pretense [§ 91] p 652 
e. As to Obtaining Property and Ownership and Value Thereof [§ 92] p 653 
M. Trial [§§ 93-96] p 653 
1. Question of Law and Fact [§ 93] p 653 
2. Instructions [§§ 94-95] p 654 
a. In General [§ 94] p 654 
b. Elements of Offense [§ 95] p 655 
3. Verdict [§ 96] p 656 
N. Sentence and Punishment [§ 97] p 656 


"Por later cases, developments and changes in the law see cumulative Annotations, same title, rage and note number. 
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IV. DISTINGUISHED FROM OTHER OFFENSES 
A. From Larceny and Robbery [§ 98] p 657 
B. From Forgery [§ 99] p 658 
C. From Embezzlement [§ 100] p 659 


V. ANALOGOUS OFFENSES [§§ 101-103] p 659 
A. In General [§ 101] p 659 
B. Confidence Game [§ 102] p 661 


FALSE PRETENSES 


OP Ye 


[§ 1 
[§§ 98-100] p 657 


C. Presenting False Claims to Public Officers [§ 103] p 661 


CROSS REFERENCES 


Appeal, writ of error, and certiorari see Criminal Law 
§§ 3258-3778. 
Civil liability for see Actions § 49; Fraud [20 Cyc Lr 
Claim for value of property obtained by false pretense 
nee , Bankruptcy § 722; Insolvency [28 Cyc 
345]. 
Conspiracy to defraud see Conspiracy § 28 et seq. 
Criminal law and procedure generally see Criminal Law 
16 C. J. p 1; Indictments and Informations [22 
Cye 157]. 
Entry by false pretense see Burglary § 15. 
Extradition for see Extradition ante 254, 
False claim against United States see Wnited States 
[389 Cyc 769]. 
False pretense as element of: 
Counterfeiting see Counterfeiting § 18. 
False personation see False Personation § 4. 
Forgery see Forgery [19 Cyc 1374]. 


False pretense as element of:—Continued. 

Fraud see Fraud [20 Cyc 14]. 

Former jeopardy: 

Generally see Criminal Law §§ 359-490. \ 

Identity of offenses see Criminal Law §§ 443-487. 
Fraud not involving false pretense as crime see Fraud. 
Fraudulent breach of contract of employment see Mas- 

ter and Servant [26 Cyc 1585]. 
Imputation of crime of: 

In writing see Libel and Slander [25 Cyc 282]. 

Oral see Libel and Slander [25 Cyc 291]. 
Jurisdiction: 

Generally see Criminal Law §§ 162-259. , 

Dependent on locality of crime see Criminal Law 

§ 208. 
Limitation of prosecution see Criminal Law §§ 340-358. 
Other offenses, evidence of see Criminal Law § 1162. 
Venue see Criminal Law § 273. 


I. ORIGIN AND HISTORY 


[§ 1] The crime of cheating by certain false pre- 
tenses, such as the fraudulent assumption of a false 
name, the selling of the same thing to two different 
persons, and the use of false measures, was regarded 
as a crime in the Roman law analogous to the 
‘‘erimen falsi.’?+ While cheating, within certain 
restricted limits, was an indictable offense at com- 
mon law,’ no fraud could be the object of a erim- 
inal prosecution, unless it was of a kind which in 
its nature was calculated to defraud numbers, as by 
the use of false weights or measures, false dice and 
the like.* For this reason it was early perceived that 
some statutory provision was necessary in order to 
punish the great variety of frauds which could be 
practiced with impunity under the common law. 
And a partial provision on the subject was made by 
the statute of 33 Henry VIII ¢ 1.2 As this statute 
extended only to frauds committed by the use of 
some visible sign or token,® the statute of 30 George 
I ¢ 24 was enacted, which provided that all persons 


1. Dis. op. State v. Freeman, 172 5. 


Peo. v. Conger, 1 


who knowingly and designedly by false pretenses 
should obtain from any person money or goods with 
the intent to cheat or defraud any person of the 
same should be deemed offenders and so reached 
frauds committed by verbal pretenses.? It was this 
statute that created the crime now commonly known 
as obtaining goods under false pretenses.8 Several 
English statutes were thereafter enacted to supply 
defects found therein,® among them the statute of 
52 George III ¢ 64 § 1, under which the obtaining 
of choses in action as well as other property was 
included.t? In the United States in those jurisdic- 
tions where the common law is in force, the common- 
law crime of cheating prevails, and with the same 
limitations as in England In some jurisdictions 
the statute of 33 Henry VIII has been adopted as a 
part of their common law,!? but in others this is 
not the case.1? It has been decided that a federal 
statute making the common law applicable to erim- 
inal offenses includes the statute of 30 George II 


Wheel. Cr. | 100 Reprint 475. 


N. C. 925, 90 SE 507; Stephen Hist. 
Cryin 21,--22'. 
2. Ariz.—Williams v. Terr., 13 
Ariz, 27, 108 P 248, 27 LRANS 1032. 
Ill,.—Peo. v. Warfield, 261 Ill. 293, 
103 NE 979; Peo. v. Darr, 179 Ill. A. 
aoe 136 [aff 262 Ill. 202, 104 NE 
N. Y.—Peo. v. Arnstein, 211 N. Y. 
585, 105 NE 814. “ : 7 
N. C.—State v. Phifer, 65 N. C. 321: 
Eng.—Rex v. Wheatly, 2 Burr. 
1125, 97 Reprint 746, W. Bl. 273, 96 
Reprint 151; Reg. v. Closs, 7 Cox 
C. C. 494; Rex v. Jones, 2 Hast P. C. 
822; Rex v. Edwards, 2 Hast P. C. 
820; Reg. v. Mackarty, 2 Lid, Raym: 
1179, 92 Reprint 280, 3 Ld. Raym. 
325, 92 Reprint 718, 6 Mod. 301, 87 
Reprint 1040; Rex v. Driffield, Say. 
146, 96 Reprint 833; Rex v. Lara, 6 
T. R. 565, 101 Reprint 706; Young v. 
Rex, 3 T. R. 98, 100 Reprint 475, 
And see infra §§ 2-6. 


3s. Peo. v. Conger, 1 Wheel. Cr. 
CNY) 248; 

4 Peo. vy. Garnett, 35 Cal. 470, 
95 AmD 125; Peo. v. Haynes, 14 


Wend. (N. Y.) 546, 28 AmD 530; Peo. 
Ves Conger, le wnesl Ori a(N:, SYe) 
448, 


(N. Y.) 448; State v. Phifer, 65 N. ©. 
321. And see infra § 7. 

6. Peo. v. Conger, 1 Wheel. Cr. 
(N. Y.) 448; Dis. op. State v. Free- 
man, 172 N. C. 925, 90 SH 507. 

7. Cross v. Peters, 1 Me. 376, 10 
AmD 78; Pco. v. Gates, 13 Wend. 
(N. Y.) 3801s Reos fv. 7Johnson,s V2 
Johns. (N. Y¥.) 292; Peo. yv. Conger, 
1 Wheel. Cr. (N. Y.). 448: Dis. op: 
State v. Freeman, 172 N. C. 925, 90 
SE 507; State v.. Phifer, 65 N. C. 
321; Com. vy. Hutchinson, 2 Pars. Eq. 
Cas. 309, 1 PaLJR 302, 2 Palus 241. 

8. U, S.—Biddle v. U. S., 156 Bed. 
759, 84 CCA 415. 

Ariz.—Williams vy. Terr., 13 Ariz. 
27, 108 P 248, 27 LRANS 1032, 

Mass.—Com. v. Call, 21 Pick. 
5iLbS 

N. J.—State v. Vanderbilt, 27 N. J. 
Peo 28e ; i 

N. Y.—Watson v.:Peo., 87 N.\¥. 561, 
41 AmR 397; Peo. v. Hart, 35 Misc. 
182, 71 NYS 492; Peo. v. Johnson, 12 
Johns. 292. 

N. C.—Dis. op. State vy. Freeman, 
172 N. C. 925, 90 SE 507. 

Vt.—State v. Sumner, 10 Vt. 587, 
33 AmD 219. 

Eng.—Young vy. Rex, 8 T. R. 98, 


For later cases, developments and changes in the law see cumulative Annotations, 


But see State vy. Hewett, 31 Me. 396 
(cheating by false pretenses or by 
false tokens is an offense at common 
law as well as by statute). 

9. 24.& 25 Vaett ic\96 § 88s 7 a8 
Geo. 1V c 27; 52 Geo. III c 64 § 1, 

10. Dis. op. State v. Freeman, 172 
N. C. 925, 90 SE 507. 

11. U. S—U. Ss, v. Watkins, 28 BF, 
Cas. No, 16,649, 83 Cranch C. C. 441. 
ype aes Chm. v. Hearsey, 1 Mass. 

N. Y.—Peo. vy. Babcock, 7 Johns. 
ee 5 AmD 256. Z : 


. C.—State v. Justice, b 
ip stice, 13 N. C 


Pa.—Respublica v. Powell, 1 i 
4701 - Tai, 31s e ve 

Ss. C.—State v. Middleton, 23 Ss. Cc. 
Sates State iv..Delyon, 1:S, G I, 


Extent of adoption and application 
of the common law in the states see 
Common Law §§ 17-19. 


12. Com. v. Warren, 6 Mass. 72; 
State v. Middleton, 23 §. CG. L, 275, 
Mikell Cas. Cr. Li. 275. 

i3._ Com. v. Smith, 1 PaLJR 400, 


3 PaLJ 34; Com. y, Hutchinson, 2 
Pars. Eq. Cas. 309, 1 PaLJR 302, 2 
PalJd 241. 


Same title, page and note number. 


§§ 1-2] 


e 24 and such amendments thereto as were enacted 
before the American Revolution.!* 
dictions there are statutes modeled on the Hnglish 
statutes with minor differences,!® and in a number 
of jurisdictions provisions have been added to these 
statutes or additional statutes enacted punishing 
analogous frauds of various kinds.’® 
dictions statutes more restricted in their operation 
than the English ones have been enacted.** 


[§ 2] A. At Common Law—1. In General. The 
crime of cheating was not very clearly defined in 
the early common law, the term ‘‘cheating’’ being 


14. Biddle v. U. S., 156 Fed. 759, 
a7 CCA 415. And see Common Law 

15. 

Cal.—Peo. 
337, 46 P 284. 

Conn.—State v. 
101. 

Mass.—Com, y. Drew, 19 Pick. 179; 
Com. v. Warren, 6 Mass. 72. 


See statutory provisions; and: 
v. Cummings, 114 Cal. 


Rowley, 12 Conn. 


Mont.—State v. Bratton, 56 Mont. 
563, 186 P 327. 
N. Y.—Ranney v. Peo:,)'22 N. Y. 


413; Peo. v. Gates, 13 Wend. 311; Peo. 
v. Stone, 9 Wend. 182; Peo. v. John- 
son, 12)\Johns. 292: Peo..v. ‘Conger, 
1 Wheel. Cr. 448. 

N. C.—Dis. op. State v. Freeman, 
172 N. C. 925, 90 SE 507 [quot Cyc]; 
State v. Phifer, 65 N. C. 321. 

Or.—State v. Whiteaker, 64 Or. 297, 
129 P 534; State v. Lurch, 12 Or. 95, 
6° "PP 405: 

Pa.—Com. v. Burdick, 2 Pa. 163, 
44 AmD 186; Com. v. Hutchinson, 2 
Pars. Eq. Cas. 309, 1 PaLJR 302, 
2 PaLJ 241. 

Tenn.—Rothschild v. State, 13 Lea 


294. 

[a] Federal statutes.—Under the 
acts of July 7, 1898, March 3, 1899, 
March 3, 1901, and June 30, 1906, ob- 
taining property by false pretense 1s 
a crime against the United States in 
territory subject to the criminal ju- 
risdiction of the United States and 
in all places over which the United 
States exercises exclusive legislative 
jurisdiction, within the several states, 
having laws providing for the pun- 
ishment of this offense. Biddle v. 
U. S., 156 Fed. 759, 84 CCA 415. 

[b] District of Columbia and 
Maryland.—The statute of Geo. II, by 
the constitution of Maryland, adopted 
in the vear 1776, was carried to the 
state of Maryland, and made as much 
a part of the law as though her as- 
sembly had, expressly enacted it, 
when she adopted as the law of 
Maryland all English statutes then 
in force in England or Great Britain, 
which had been introduced, used, and 
practiced by the courts of law or 
equity; and it being an offense in 
Maryland on the 27th day of Febru- 
ary, 1801, when that part of Mary- 
land was ceded to the United States, 
the crime of false pretenses may be 
committed in the District of Colum- 
pia. In re Wolf, 27 Fed. 606. But 
see: Jones Vie Ue Sl 13ieF. Cas. No. 
7,499, 5 Cranch C. CG. 647 (where with 
reference to the statutes of 33 Hen. 
VIII and 30 Geo. II it is said: ‘It is 
true that those statutes were not ex- 
tended in practice to the state of 

ryland’’). 
amps In tiie Philippines the offense 
js included in the crime of “estafa. 
U. S. v. Gorme, 18 Philippine 823; 
U. gs. v. Reyes, 1 Philippine 341. See 
Bstafa 21 C. J..p 904. salir 

16. See statutory provisions, and 
Dis. op. State v. Freeman, AK2Z IN. C. 
925, 90 SH 507 [quot Cyc]; Reg. v. 
Dessauer, 21 U. GC. Q. B. 231. See also 
infra §§ 101-103. - an 

17. See statutory provisions, and 
Wagoner v. State, 90 Ind. 504; Shaffer 
vy. State, 82 Ind. 221; Dis. op. State 
vy. Freeman, 172 N. C. 925, 90 SE 


507 [quot Cyc]. 


* 


FALSE PRETENSES 


In most juris- 


In other juris- 
tered”? 
In oth- 


II. CHEATS 


ever.?? 


18. 
Dis. op. State v. Freeman, 172 N. C. 
925, 90 SE 507 [quot Cyc]. 

[a] Under the Georgia statute the 
offense of cheating and swindling 
consists of some false pretense, de- 
vice, or contrivance fraudulently 
made or enacted by defendant with 
intent to deceive another so success- 
fully accomplished that the other is 
in fact deceived thereby and suffers 


loss. Foster v. State, 8 Ga, A. 119, 
68 SE 739. 
[b] Under the Texas statute (1) 


swindling is defined to be “the acqui- 
sition of any personal or movable 
property, money, or instrument of 
writing conveying or Securing a valu- 
able right, by means of some false 
or deceitful pretense or device, or 
fraudulent representation, with in- 
tent to appropriate the same to the 
use of the party so acquiring, or of 
destroying or impairing the rights 
of the party justly entitled to the 
same.” Allen v. State, 58 Tex. Cr. 
494, $26 SW 571. (2) The fraudulent 
conversion of property by a personal 
representative or guardian is swin- 
dling under Pen. Code (1895) art 948. 
Whitehead v. State, 81 Tex. Cr. 278, 
196 SW 851; Anderson v. State, 77 
Tex. Cr. 31, 177 SW 85; La Moyne 
v. State, 53 Tex. Cr. 221, 111 SW 959; 
Walls v. State, 45 Tex. Cr. 329, 77 
SW 8; Powell v. State, 44 Tex. Cr. 
278, 70 SW. 968; Witherspoon v. 
State, (Tex. Cr.) 37 SW 433; Mathews 
v. State, 10 Tex.,A, 279; Bozier v. 
State, 5 Tex. A. 2290. 

19. See statutory provisions; and: 

Ark.—Wocdruff v. State, 61 Ark. 
157, 32 SW 102. 

Ind.—State v. Styner, 154 Ind. 131, 
56 NE 98. 

Mass.—Com. v. Carver, 224 Mass. 
42, 112 NE 481; Com. v. Quinn, 222 
Mass. 504, 111 NE 405; Com. v. Kel- 
ley, 184 Mass. 320, 68 NE 346; Com. 
vy. Burton, 183 Mass. 461, 67 NE 419. 

Minn.—State v. Smith, 82 Minn. 
342, 85 NW 12; State v. Southall, 77 
Minn. 296, 79 NW 1007. 

Mo.—State v. Jamison, 268 Mo. 185, 
186 SW 972. 

Nw avie=Peo. ove Dumar,) 106) N.Y; 
502, 13 NE 3825; Peo. v. Johnson, 87 
Misc. 89, 150 NYS 381; Peo. v. Arn- 
stein, 78 Mise. 18, 138 NYS 806 [rev 
on other grounds 157 App. Div. 766, 
142 NYS 842]; Peo. v. Eaton, 122 App, 
Div. 706, 107 NYS 849 [aff 192 N. Y. 
542 mem, 84 NE 1116 mem]; Peo. v. 
Putnam, 90 App. Div. 125, 85 NYS 
1056 [aff 179 N. Y. 518 mem, 71 NE 
4135 mem]; Peo. v. Rothstein, 95 App. 
Div. 292, 88 NYS 622 [aff 180 N. Y. 
148, 72 NE 999, 1 AnnCas 978]; Peo. 
vy. Monroe, 64 App. Diy, 130, 71 NYS 
803; Peo, v. Jeffery, 60 Hun 581, 14 
NYS 837. 

N. C.—Dis. op. State v. Freeman, 
172 N. C. 925, 90 SE 507 [quot Cyc]. 

Va—Dull v. Com., 25.:Gratt, (65 
Va.) 965; Anable v. Com., 24 Gratt. 
(65 Va.) 563; Leftwich v. Com., 20 
Gratt. (61 Va.) 716. 

W. Va—State v. Edwards, 51 W. 
Wa, 220, 41 SE 429, 5 LRA 465; State 
vy. Hurst, 11 W. Va. 54. 

[a] Whe crime of larceny by ob- 
taining property by false pretenses 
has been 


defined as the obtaining of | 
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ers this offense has been included under the broader 
offense of swindling,1§ 
the statutes have assimilated the offense to the 
erime of larceny.’® 
der such statutes is founded upon false pretenses 
the essential elements of the latter offense are not 
changed,?° nor are the rules of pleading it al- 


And in some jurisdictions 


Where the larceny charged un- 


applied to the defrauding and even to the attempt 
to defraud, by means of any artful device what- 
All cheating, however, was not an indictable 


See statutory provisions; and) title to property by a false pretense, 


or by procuring the contract by false 
preiense under which one party 
passes title to the other party. Com. 
v. Althause, 207 Mass. 382, 148, 93 
NE 202, 31 LRANS 999. 

{b] The same act may constitute 
both alps pager the statutes. of 
some. states. eo. v. Frigerio, 
Cal. 151, 40.P. 107. : tog 

[c] In New York (1) Pen. Code 
§ 528 defines larceny, in part, as fol- 
lows: “A person who, with the in- 
tent to deprive or defraud the true 
owner of his property, or of the use 
and benefit thereof, or to appropriate 
the same to the use of the taker, or 
of any other person, either’... takes 
from the possession of the true 
owner, or of any other person; or ob- 
tains from such possession by color 
or aid of fraudulent or false repre- 
sentation or pretense, or of any false 
token or writing... steals) such 
property, and is guilty of larceny.” 
Peo. v.. Wheeler, 169 N. Y. 487, 491, 
62 NE 572; Peo. v. Hart, 35 Misc. 182, 
71 NYS 492.. (2) Larceny as defined 
by this section embraces every act 
which was larceny at common law, 
besides other offenses which were 
formerly indictable as false pretenses 
or embezzlement. The offense of lar- 
ceny at common law is established by 
proof on the part of the prosecution 
showing that defendant obtained pos- 
session of the property by some trick, 
fraudulent device, or artifice, animo 
furandi, with the intention at the 
time of subsequently appropriating 
it. to his own use. Peo. v. Miller, 
169 N. Y. 339, 62 NE 418, 88 AmSR 546 
[rev 64 App. Div. 450, 72 NYS 253]. 

20. State v. Jamison, 268 Mo. 185. 
186 SW 972; Peo. v. Laurence, 137 
N.. ¥...517,. 83 NE. 547; Trogdon’ v. 
Com., 31 Gratt. (72 Va.) 862; Fay v. 
Com., 28 Gratt. (69 Va.) 912. 


21. Peo. v. Hart, 35. Misc. 182, 71 
NYS. 492. « 

22. Roy..v. Parris, Sids.431;) 4 
Blackstone. Comm. p 157. See also 


State v. Middleton, 23 S. C. L. 275 
(construing act of 1791). 

[a] Instances of cheats are caus- 
ing an illiterate person to execute a 
deed to his prejudice by reading it 
to him incorrectly, suppressing a 
will, levying a fine in another’s name, 


ete, 11, Hawkins P. C.p 187. 
{b] Even a conspiracy was such 
a device. Reg. v. Mackarty, 2 Ld. 


Raym. 1179, 92 Reprint 280, 3° Ld. 
Raym, 325, 92 Reprint 713, 6 Mod. 
301, 87 Reprint 1040. And see Con- 
spiracy § 28 et seq. 

[ec] Deceitful practices, involving 
considerations of public trade, which 
defraud another of his known right, 
by means of some artifice or device, 
contrary to the plain rules of com- 
mon honesty, are cheats punishable 
at common law. Von Mumm v. 
Frash, 56 Fed. 830. 

{d] “Forgery at common law was 
but a common-law cheat, or attempt 
to cheat, set off from the rest and 
called by a separate name because of 
its special heinousness.” 2 Bishop 
Cr. L. § 148 [quot Williamg v. Terr., 
13 Ariz. 27, 30, 108 P 248, 27 LRANS 
1032]. And see Forgery [19 Cyc 
1367]. 
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offense,2* and to make it so two things were neces- 
sary, first the act must be of such a nature as to 
affect the public,?4 and second, it must be of such 


a nature that common prudence 
guarded against it.?® 


of his injury.?° 


defraud.2? 


a person indictable for a cheat.®*° 


23. U. S.—Von Mumm vy. Frash, 
Mowed. S00; U, Si v. Carico, 25 °°H. 
Cas. No. 14,723, 2 Cranch C..C. 446. 

Cal.—Peo. v. Garnett, 35 Cal. 470, 
95 AmD 125. : 

Conn.—Yakavicze v. + Valentukevi- 
cious, 84 Conn, 350, 80 A 94, AnnCas 
1912C 1264, 


Ga.—Oliver v. State, 6 Ga. A. 791, 
65 Sk 843. : 
Nll.— Wright v. Peo., 1 Ill. 102. 
Mass.—Com. vy. Eastman, 1 Cush. 
189, 48 AmD 596. E 
N. Y.—Peo. v. Arnstein, 78 Misc. 
18, 188 NYS 806 [rev on_ other 


grounds 157 App. Div. 766, 142 NYS 


842]; Peo. v. Babcock, 7 Johns 201, 
5 AmD 256. 

abe C.—State v. Justice, 13 N: C. 
199, 


Pa.—Com. v. Sankey, 22 Pa. 390, 60 
AmD 91; Hartman vy. Com., 5 Pa. 60. 

S. C.—State vy. Middleton, 23 S. C. 
Looe 

Tenn.—Hill v. State, 1 Yerg. 76, 24 
AmD 441. 

Eng.—Reg. v. Eagleton, 6 Cox C. C, 
559, 38 EngL&Eq 545; Rex v. Wilders, 
2 Hast P. C. 819; Rex v. Haynes, 4 
M. & S. 214, 105 Reprint 814; Rex v. 
Channel, 2 Str. 793, 93 Reprint 852. 

“Cheating is not theft; it may be 
the result of overreaching, outwit- 
ting, sharp practices. Cheating is no 
more than swindling. It may em- 
‘brace civil fraud, for which one is 
amenable to a civil, and not to a 
eriminal, action. Cheating may of- 
fend the laws of morality without 
being legally cheating.’ Yakavicze 
v. VWalentukevicious, 84 Conn. 350, 
354, 80 A 94, AnnCas1912C 1264. | 

{a] TDlustrations.—(1) Separating 
the condition from the penalty of a 
bond. Wright v. Peo., 1 Ill. 102. (2) 
Presenting to another a written in- 
strument which is represented as a 
mere receipt, but which was an ab- 
solute deed conveying land to defend- 
ant for a consideration, the grantor 
having signed without reading cr re- 
quiring it to be read. State v. Jus- 
tice, 18 N. C. 199. (3) Fraudulently 
obtaining goods on credit, otherwise 
than by false tokens, and removing 
and secreting them with intent to de- 
fraud creditors, although such acts 
are made penal by the statute to 


abolish imprisonment for debt. 
Hartman v. Com., 5 Pa. 60. (4) 
Where shopkeeper dealing in cloth 


pretends to sell ten yards and detiv- 
ers only six. Pinkney’s Case, 2 East 
P. C. 818. (5) Exposing for sale and 
selling wrought gold under the ster- 
ling alloy as and for gold of the 
true standard weight. Rex v. Bower, 
Comp. 323, 98 Reprint 1110. (6) De- 
livering less of things sold than the 
quantity contracted for as the due 
quantity. Rex v. Dunnage, 2 Burr. 
1130, 97 Reprint 749. (7) Borrowing 
money on promise to send a pledge 
and failing to do so. Nehuff’s Case, 


Satan Do a JOD RE meine WED ORES ST ESS TENT EN eS ee See abe 
For later cases, developments an:l changes in the law see cumulative Annotations, same title, page and note number. 


In other cases where a per- 
son was defrauded it was considered to amount only 
to an unfair dealing, and an imposition on a par- 
ticular individual by which he would not have suf- 
fered but for his own carelessness, and such person 
could look only to his civil remedy for the redress 
In a prosecution for cheating it was 
necessary to allege and prove an intent to cheat and 
And although the term ‘‘cheating’’ was, 
in the early common law, applied even to an attempt 
to defraud,?8 it has been held that it is essential 
to a cheat that some one be actually defrauded.?® 
It has also been held that the obtaining of such 
property only as is the subject of larceny will render 
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Classification. 


could not have 
cheats.’’ 34 


cheats.?* 32 


[§ 3] 


use of.°° 


Grade of offense and punishment. 
common law is a misdemeanor,*® and punishable, as 
in other cases of misdemeanor, by fine, imprison- 
ment, or, further, by infamous corporal pain, in ag- 
gravated cases.** 

2. Public Cheats. 
use of any fraudulent device was sufficient to con- 
stitute the crime at common law,®> and it was not 
necessary that a false symbol or token was made 
Comprehended within the class of frauds 
of a public nature are frauds affecting the course of 


[§§ 2-8 


Common-law cheats have been di- 


vided into two classes: (1) Those directed against 
the government or immediately injuring the inter- 
ests of the public, usually denominated 
(2) Those employed directly against 
individuals, or what are commonly termed ‘‘ private 


‘“oubhe 


A cheat at 


In public cheats the 


justice,®?7 cheats by officials,?® and those immediately 


1 Salk. 151, 91 Reprint 139. (8) Sell- 
ing unsound horse as and for sound 
one. Rex v. Wheatly, 2 Burr. 1125, 
97 Reprint 746, 1 W. Bl. 278, 96 Re- 
print 151. (9) Obtaining by false 
representations merchant’s books of 
account from the counting house of 
a merchant. U. S. vi Carico; 25 F: 
Cais® Not. £4)728)"2* Granch? CriC.i446: 
(10) Unlawfully detaining part of 
wheat delivered to be ground. Rex v. 
Channel, 2 Str. 793,'93 Reprint 852. 
(11) Bailee delivering different and 
inferior substance from that which 
had been delivered to him by the 
bailor. Rex v. Haynes, 4 M. & S. 
214, 105 Reprint 814. (12) Selling 
goods marked as containing a cer- 
tain quantity where the marks did 
not have a semblance of public au- 
thority but are merely private 
tokens. Rex vy. Wilders, 2 East P. C. 
819. (138) Putting a brickbat into 
butter. Weierbach v. Trone, 2 Watts 
& S. (Pa.) 408. (14) A willful mit- 
representation of a fact by one of 
the parties to a contract, with in- 
tent to deceive. Josma v. Western 
Steel Car, etc., Co., 249 Ill. 508, 94 NE 
945. (15) Selling a promissory note 
which the seller knew had been paid, 
but represented to the purchaser that 
it was still due according to its face. 
State v. Middleton, 23 S.C. L. 275. 

24. Cal.—Peo. v. Garnett, 35 Cal. 
470, 95 AmD 125. 

Del.—State v. Hood, 19 Del. 418. 

Dll. Wright v. Peo., 1 ll. 102. 

Me.—Cross v. Peters, 1 Me. 876, 10 
AmD 78. 

Mass.—Com. v. Prius, 9 Gray 127; 
Com. v. Shedd, 7 Cush. 514; Com. v. 
Eastman, 1 Cush. 189, 48 AmD 596; 
Com. v. Warren, 6 Mass. 72. 

N. J.—State v. Vanderbilt, 27 N. J. 
a: 7328, 

N. Y.—Peo. v. Fish, Sheld. 537, 4 
Park. Crs 206; Peo. v. Hart,'\'35 Misc: 
182, 71 NYS 492; Peo. v. Gates, 13 
Wend. 311; Peo. v. Stone, 9 Wend. 
182; Lambert v. Peo., 9 'Cow. 578; 
Peo. v. Babcock, 7 Johns. 201, 5 AmD 
256; Peo. v. Johnson, 12 Johns. 292; 
fey v. Sully, Sheld: 17, 5 Park Cr. 

Pa.—Weierbach v. Trone, 2 Watts 
& S. 408; Com, v. Hickey, 2 Pars. Eq. 
Case ails 

S. C.—State vy. Middleton, 23 S. C. 
e278: 

Eng.—Rex vy. Wheatly, 2 Burr. 
1125, 97 Reprint 746, W. Bl. 273, 96 
Reprint 151; Rex v. Haynes, 4 M. & 
S. 214, 105 Reprint 814; Rex v. Chan- 
nel, 2 Str. 793, 93 Reprint 852. 

25. Del.—State v. Hood, 19 Del. 
418, 53 A 437. 

Tll.—Wright v. Peo., 1 Ill. 102. 

Ky.—Com. v. Hall, 9 Ky. Op. 116. 

Me.—Cross v. Peters, 1 Me. 376, 10 
AmD 78. ~ 

N. Y.—Peo. v. Miles, 123 App. Div. 
862, 108 NYS 510 [aff 192 N. Y. 541 
mem, 84 NE 1117 mem]; Peo. vy. 


Miller, 14 Johns 871. 
Or.—State v. Renick, 33 Or, 584, 56 
P 275, 72° AmMSR «758, 44.-LIRA .266, 
Pa.—Weierbach y. Trone, 2 Watts 


& S. 408. 

Wng.—Rex v. Wheatly, 2 Burr. 
1125, 1129, 9% Reprint 746, We Bil. 
273, 96 Reprint 151. 

“The true distinction that ought to 
be attended to in all cases of this 
kind, and which will solve them all, is 
this—that in such impositions or de- 
ceits where common prudence may 
guard persons against the suffering 
from them, the offence is not indicet- 
able, but the party is left to his civil 
remedy for the redress of the in- 
jury that has been done him: but 
where false weights and measures 
are used, or false tokens produced, or 
such methods taken to cheat and de- 
ceive, as people can not, by any or- 
dinary care or prudence be guarded 
against, there it is an offence in- 
dictable.” Rex v. Wheatly, supra. 

26. Josma vy. Western Steel Car, 
ete; 9 Cox 1249 « T1508; 94. NB. 945: 
State v. Middleton, 23 S. C. L. 275; 
State. y. Delyon, 1°S..C. Li. 3538; Rex 
v. Wheatly, 2 Burr. 1125, 97 Reprint 


746, W. BI. 273, 96 Reprint 151. And 
see infra § 7. 
27. Peo. v. Warfield, 261 Tl. 293, 


103 NE 979. 
28. See cases supra note 22. 


rigs Com. v. Steen, 1 Pa.. Super. 
30. Com. v. Woodrun, 4 PaLJR 
ZO @) Palas 8162. 
31. State v. Wilson, 9 S. GC. L, 135. 


And see infra § 8. 

32. State v. Wilson, 9 S. C. L. 135. 
And see infra §§ 4-6. ° 

33. Peo. v. Arnstein, 211 N. Y. 585, 
105 NE 814; Peo. v. Zayas, 168 App. 
949, 1538 NYS 1135; Mowrey v. Walsh, 
8 Cow. (N.. Y.) 238; Rex v. Airey, 2 
Haste Pare: 838s 

34. Rex v. Airey, 2 East P. C. 838; 
1 Hawkins P. C.e 71 § 3. 

35. Rex v. Jones, 2 East P. C. 822; 
Treeve’s Case, 2 East P. C. 821. 

36. U. S. v. Watkins, 28 F, Cas. 
No. 16,649, 3 Cranch C. GC. 441, 

37. See cases infra this note. 

{a] Ylustrations. — (1) Married 
woman pretending to be widow exe- 
cuting bail bond. Treeve’s Case, 2 
Hast P. C. 821. (2) Debtor counter- 
feiting discharge from _ creditor. 
Faweett’s Case, 2 East P. C. 862, 952. 
(3) Procuring order to hold to bail 
upon illegal affidavit. Omealy vy. 
Newell, 8 East 3864, 103 Reprint 


382. 

38. U. S. v. Watkins, 28 F. Cas. 
No. 16,649, 3 Cranch C. C. 441; Rex 
v. Martin, 2 Campb. 268; Rex v. 
Bower, Cowp. 323, 98 Reprint 1110; 
Rex_v. Baxter, 5 Cox C. C. 302; Reg. 
Vv. Dale,” 1s Dears: CaiG. Bits sitexene 
Brisac, 4 East 164, 102 Reprint 792, 
8 ERC 138; Rex v. Commings, 5 Mod. 
179, 87 Reprint 594. 


§§ 3-5] 


injuring the interests of the government or the pub- 
lie, although arising in the course of some particular 
transaction or contract with private individuals.®® 
The selling of unwholesome provisions is included 
in this last mentioned class of frauds.*° 
| In General. 
private cheat at common law may be defined as the 
defrauding of any person by means of a false sym- 
bol or token, such as would commonly be accepted 
by the public for what it purports to represent.‘ 
It is such a cheat as arises in the course of deal- 
ings with individuals by use of false tokens or sym- 
bols having the semblance of public authenticity and 
calculated to deceive the public at large.*? 

[§ 5] b. False Symbol or Token. 
constitute the érime of cheating at common law in 
the class of cases known as private cheats a false 


[§ 4] 3. Private Cheats—a. 


token or symbol was necessary.*? 


token used to defraud must be of such a character 


_89. Peo. vy. Garnett, 35 Cal, 470, 
95 AmD 125; Rex v. Southerton, 6 
East 126, 103 Reprint 1235; Treeve’s 
Case, 2 Hast P. C. 821; Serlested’s 
Case, 1 Latch 202, 82 Reprint 346; 
Rex v. Jones, 1 Leach C. C. 164; Rex 
v. Dixon, 3 M. & S. 11, 105 Reprint 
516; Rex v. Hanson, Say. 229, 96 Re- 
print 862; 1 Hawkins P. C. c 55 § 4, 
1 Hale p 412; Coke Litt. p 127a. 

[a] MWlustrations——(1) Apprentice 
enlisting without master’s consent. 
Rex v. Jones, 1 Leach C. C. 164. (2) 
Pretense of power to discharge sol- 

-diers. Serlested’s Case, 1 Latch 202, 
82 Reprint 346. 

40. Rex v. Southerton, 6 East 126, 

102 Reprint 1235; Treeve’s Case, 2 
Hast. ©... 821; Rex vy. Dixon, 3) M. 
S&S 1 105 “Reprint 516: 
_ [a] Dlustrations.—(1) Where de- 
fendant, under a contract with the 
government, delivered to and for 
prisoners of war bread which was 
made and baked in an unwholesome 
and insufficient manner, and con- 
tained dirt, filth, and other unwhole- 
some and pernicious matter. Treeve’s 
Case, 2 Hast P. C. 821. (2) Where 
defendant supplied bread strongly 
impregnated with alum, although the 
alum was put in the bread to make 
it look white, and even though he 
gave directions to his employee so to 
mix it as to render it harmless. Rex 
v. Dixon, 3 M. & S. 11, 105 Reprint 
516. °(3) Vending of unwholesome 
wine which was not fit to drink. 
Rex v. Southerton, 6 East 126, 102 
Reprint 1234. And see Food [19 Cyc 
1097 et seq]. 

41. Me.—State v. Hewett, 31 Me. 
396. 

Mass.—Com. v. Warren, 6 Mass. 72; 


Com. v. Hearsey, 1 Mass. 137. 
: N. Y.—Peo. v. Stone, 9 Wend. 182; 
Peo. v. Miller, 14 Johns, 371; Peo. 


vy. Babcock, 7 Johns. 201, 5 AmD 256; 
Allen’s Case, 3 CityHallRec 118. 
N C-State v. Justice, 13 N. C. 

199; State v. Patillo, 11 N. C. 348. 

Or.—State v. Whiteaker, 64 Or. 
297, 129 P 534; State v. Renick, 33 
Or. 584, 56 P 375, 72 AmSR 758, 44 
LRA 266. 

; Pa.—Hartman v. Com., 5 Pa. St. 
60; Respublica v. Powell, 1 Dall. 47, 
1 L. ed. 31. 

S. C.— State v. Grooms, 36 S. C. L. 
158: State v. Stroll, 30 S. C. L. 244; 
State v. Middleton, 23 S. C. L. 275; 
State v. Wilson, 9 S. C. L. 135; State 
VWepelyou, 1 S.-C!) 1.353. 

Eng.—Rex v. Wheatly, oe Burr 
1125, 97 Reprint 746, W. Bl. 278, 96 
Reprint 151. 

[a] Other definitions.— (1) “Fraud 
... public in its nature, calculated 
to defraud numbers, to deceive the 
_people in general.” 2 Hast P. Cp 
816. (2) “The fraudulent obtaining 
the property of another by any de- 
ceitful and illegal practice or token 
(short.of felony), which affects or 
may affect the public.” Peo. v. Fish, 
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A 


imitated on it.48 


In order to 


The symbol or 


Sheld.. (N. Y.). 537, 548, 4 Park. Cr. 
206; State v. Middleton, 23 S. C. L. 


275, 283. To same effect Peo. v. Hart, 
35 Mise. 182, 71 NYS 492; 2 Hast 
PrP Cop sis) 7 (). Ac fraud “wrought 


by some false symbol or token, of a 
nature against which common pru- 
dence cannot guard, to the injury of 
one in any pecuniary interest.” 2 
Bishop Cr. L. (8th ed) § 143 [quot 
Blanchard v. State, 3 Ind. A. 395, 29 
NE 783, 784; State v. Renick, 33 Or. 
584, 586, 56 P 275, 72 AmSR 758, 44 
LRA 266], To same effect Com. v. 
Hall; 9 ey s"Opie 116.» | 

42. State v. Stroll, 30 S.C. L. 244; 
Rex v.Wheatly, 2 Burr, 1125, 97 Re- 
print 746, W. Bl. 273, 96 Reprint 151; 
Rex v. Lara, 6 T. R. 565, 101 Reprint 
706, 2 Hast P. C. pp 813, 817, 820. 

43. Ky.—Com. v. Hall, 9 Ky. Op. 116. 

NS=yi=—Ranney: —"v.)* Peo.) 22 ON. 
Y. 413; Peo. v. Arnstein, 78 Misc. 
18, 138 NYS 86 [rev on other grounds 
157 App. Div. 766, 142 NYS 842]. 

ae C.—State v. Phifer, 65 N. C. 
321. 

Pa.—Hartman v. Com., 5 Pa. 60. 

S. C.—State v. Middleton, 23 S. C. 
L. 275 f[overr State v. Vaughan, 1 S. 
Gas mene State v. Wilson, 9 S. C. 
L. 13 


E 
559, 338 Engl&Hq 545. 

And see supra § 4. 

[a] Definitions of “token.”—“A 
token is a mark or sign; a material 
evidence of a fact. Cheating by ‘false 
tokens’ implies the use of fabricated 
or deceitfully contrived material ob- 
jects to assist the person’s own 
fraud and falsehood in accomplishing 
the cheat.” Black L. D. (2d _ ed) 
p 1159 [quot State v. Leonard, 73 Or. 
451, 470, 144 P 118, 681]. To same 
effect State v. Whiteaker, 64 Or. 297, 
129 P 534. 

[b] Kinds of tokens.—Tokens are 
either public, or general, or privy 
tokens. They are either true or false. 
Jones v. State, 50 Ind. 473 [cit Bou- 
vier L. D.]. 

44, See cases infra this note; also 
supra § 4. 

{a] Things held to be false tokens. 
—(1) A false writing, although not 
a forgery. State v. Leonard, 73 Or. 
451, 144 P1138, 681. (2) A false writ- 
ten order for the payment of money. 
Wagoner v. State, 90 Ind. 504. (3) 
A printed business card purporting 
to be that of a firm, but which is 
not the business card of such firm, 
exhibited by one who claims to act 
for such firm in making contracts, 


when accompanied by false pre- 
tenses. Jones v. State, 50 Ind. 473. 
[b] Things held not to be tokens. 


—(1) A false judgment bond. Com. 
v. Gallagher, 2 PaLJR 297, 4 PalJ 
58. .(2) A false surveyor’s plat. 
State v. Burrows, 33 N. C. 477. (3) 
A private letter. Com. v. Woodrun, 
Palak 207, T Pali 362; U.S. Vv; 
Hale, 26 F. Cas. No. 15,279, 4 Cranch 


False weights and measures. 
or token by which an indictable cheat or fraud at 
common law was committed included the use of 
false weights and measures.*® 

False checks, notes, and. bank notes. 
of a check on a bank in which one has no funds 
was not, under the common law, a cheat,5° and this 
| is the rule also as to the passing of a false promis- 
sory note.6t But since bank notes pass current, the 

passing of a false bank note is a cheat.®? 


ng.—Reg. v. Eagleton, 6 Cox. C. C.: 
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as, when not false, is commonly accepted by the pub- 
he for what it purports to represent.‘ 
a false trade-mark to defraud the buyer,* the sell- 
ing of goods by false or counterfeit marks,4* and 
playing with false dice 4? are indictable. 
an indictable cheat at common law to sell as an orig- 
inal a copy of a picture with the painter’s name 


The use of 


And it is 
Such false symbol 


The drawing 


Cc. C. 83. (4) A promissory note pay- 
able by an individual represented to 
be a genuine and valuable current 
bank note, unless it resembles such 
bank note. State v. Patillo,11 N.C. 348. 

{c] Confederate money.—Putting 
off a note of the late Confederate 
States of America as lawful money 
upon an ignorant man in the night- 
time constitutes the common-law of- 
fense of cheating. U. S. v. Wilson, 
44 Fed. 751. 

45. Rex v. Edwards, 2 East P. C. 
820; Rex v. Worrel, 2 East P. C. 820. 

46. Rex v. Worrell, 2 Hast P. C. 
820; Rex v. Hdwards, 2 Hast P. C. 
$20; Rex /v. Austin, 25% Ont. liso9s 
3 OntWN 225, 20 OntWR 390. 

[a] MIllustration.—Where a gold- 
smith was indicted for falsifying 
plate by putting in too much alloy 
and then corrupting one of the as- 
say master’s servants to help him to 
the proper marks, with which he 
stamped his plate, afterward selling 
it to the goldsmiths, he was con- 
Net en Fabian’s Case, 84 Reprint 

[b] Marks merely indicating the 
quantity or wéight of goods, used 
and atfiixed by the seller, were not 
supposed to be currently accepted 
for what they purported to represent, 
and hence were not ordinarily regard- 
ed as tokens, and accordingly the 
use of false marks of that nature 
was not cheating. Rex v. Wilders, 
2 -hastcP. Ce289, 

47. Respublica v. Teischer, 1 Dall. 
335,..1 lL. ed. 163; Peo. v. Gates, 13 
Wend. (N. Y.) 311; 2 East P. C. p 820. 

4s. Reg. v. Closs, 7 Cox C. C. 494. 

49. D. C.—District of Columbia v. 
Gant, 28 App. 185+ 

Ind,—Blanchard v. State, 3 Ind. 
A. 395, 29 NE 783. 

Mass.—Com. v. Warren, 6 Mass. 72. 

N. Y.—Peo. v. Fish, Sheld. 537, 4 
Park, (Cr; 20695 Peo., -v..; Miles, . 123 
App. Div. 862, 108 NYS 510 [aff 192 
N. Y. 541 mem, 84 NE 1117 mem]; 
Peo. v. Hart, 35 Misc. 182, 71 NYS 
492; Peo. v. Gates, 13 Wend. 311. 
aoe C.—State v. Perry, 50 N.-. C, 

Pa.—Respublica v. Powell, 1 Dall, 
ae Vth, eds e3il. 

Eng.—Rex v. Dunnage, 2 Burr, 
1130, 97 Reprint 749; Rex v. Wheatly, 
2 Burr. 1125, 91 Reprint 746, W. Bl. 
273, 96 Reprint 151; Rex v. Lewis, 
Say. 205, 96 Reprint 833; Rex v. Drif- 
field, Say. 146, 96 Reprint 833; Young 
v. Rex, 3 T. R. 98, 100 Reprint 475. 
And see Weights and Measures [40 
Cyc 886 et seq]. 

50. Williams v. Terr., 13 Ariz. 
27, 108 P 2438, 27 LRANS 1032; Rex 
v. Lara, 6 T. R. 565, 101 Reprint 706. 

Worthless check as false pretense 
See infra § 42. 

51. State v. Patillo, 11 N. C. 348; 
State v. Middleton, 23 S. C. L. 275; 
9 Bast BP. C.p-827. 

52. State v. Patillo, 11 N. C. 348; 


588 [25 C.J.] 


False impersonation.©* It has been said that if 
one represents himself to be another person, whereby 
he accomplishes a cheat, his visible presence is a 
token which, if false, is a false token.®* And it has 
been held that pretending to be a merchant is a 
false token.®®> It has been held, however, that where 
a married man pretended under a fictitious name, to 
an unmarried woman, that he was single, and by this 
means, together with his promise to marry her, ob- 
tained money from her, he was not a false token.°® 

[§ 6] ¢ Words. Mere words do not under the 
common law amount to a token.®* Accordingly, a 
fraud effected by false affirmation or naked lie was 
not an indictable cheat at common law,°* it being 
at most a mere private injury.°® 

Lie accompanied by apparent token. The same 
rule applies where defendant makes use of an ap- 
parent token, which in reality is upon the very face 
of it of no more eredit than his own assertion,°° 
or where the lie is accompanied with or backed by 
an additional false affirmation.®+ 

[§ 7] B. Under Statute Henry VIII. In order 
to remedy the defect in the common law which pun- 
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ished only such frauds of a private nature as were 
effected by a symbol or token calculated to defraud 
the public ° the statute of 33 Hen. VIII e¢ 1 was 
enacted, making it an indictable offense for any per- 
son falsely and deceitfully to obtain money or goods 
in another man’s name by color or means of coun- 
terfeit letter or false privy token.®* 

False token. -Under this and similar statutes a 
false token of some kind was still necessary to con- 
stitute cheating,®* and a fraud perpetrated by mere 
false words alone was a eivil injury only and not 
indictable.** What was such symbol or token was 
sometimes difficult to determine, but it was settled 
that it should be something real and visible, such as 
a ring, a key, or a writing, as distinguished from 
mere words.°® And inasmuch as the statute related 
to ‘‘privy tokens and counterfeit letters in other 
men’s names’’ it has been held that even a writing 
would not suffice unless it was in the name of an- 
other, and of such a character as to afford more 
credit than the mere assertion of the party defraud- 
ing’.67 


III. OBTAINING PROPERTY BY FALSE PRETENSES 


[§ 8] A. Statutory Provisions Creating—1. In 
General. The crime of obtaining property by false 
pretenses, as has already been stated, was created 
by the statute of 30 George II ¢ 24 § 1, was ex- 
tended in its operation by subsequent English stat- 
utes, and is an offense in the different jurisdictions 


based generally upon these English statutes, with 
certain modifications, sometimes enlarging and some- 
times restricting its scope.®8 

[§ 9] 2. Construction of Statutes. Like all 
penal statutes °° the statutes as to false pretenses 
and the like are to be strictly construed in favor 


in the United States, under statutory provisions, 


State v). Grooms, 36).S. ©. L.. 158; 
State v. Stroll, 30 S. C. L. 244; State 
v. Middleton, 23 S. C. L. 275; Mikell 
Cas. Cr. Li. p 275; Com. v. Speer, 2 Va. 
Cas. (4 Va.) 65. : 

53. See False Personation ante p 


54 2 Bishop Cr. L. (8th ed) § 152 
[quot State v. Marshall, 77 Vt. 262, 
69° A916). 

55. Reg. v. Mackarty, 2 Ld. Raym. 
279, 92 Reprint 280, 3 Ld. Raym. 325, 
92 Reprint 713, 6 Mod. 301, 87 Re- 
print 1040; Rex v. Govers, 2 Say. 
206, 96 Reprint 854. 

56. State v. Renick, 33 Or. 584, 56 


57. U. S.—vU. 8. v. Carico, 25 F. 
Cas. No. 14,728, 2 Cranch C. C. 446. 

Colo.—Wheeler vy. Peo., 49 Colo. 
402, 113 P 312, AnnCas1912A 755. 

Mass.—Com. v. Warren, 6 Mass. 


N. Y.—Peo. v. Gates, 13 Wend. 311. 
N. C.—State v. Phifer, 65 N. C. 321. 
Or.—State v. Renick, 83 Or. 584, 
56 P 275, 72 AmSR 758, 44 LRA 266. 
eee eres v. Middleton, 23 S. C. 
lads 


Oe 
Knzg.—Nehuff’s Case, 1 Salk. 151, 
91 Reprint 139; Rex y. Bryan, Str. 
866, 93 Reprint 902, 

58. Com. v. Warren, 6 Mass. 72; 
Com, v. Hearsey, I Mass. 137; Peo. 
v. Miller, 14 Johns. (N. Y.) 871; Peo. 
Von mapcock,,. (Johns, CN. iY.) 201585 
AmD 256; Pinkney’s Case, 2 Hast P. 
Cc. 818; Reg. v. Jones, 2 Ld. Raym. 
1013, 92 Reprint 174, 1 Salk. 379, 91 
Reprint 330; Reg. v. Grantham, 11 
Mod. 222, 88 Reprint 1002; Anony- 
mous, 6 Mod. 105, 87 Reprint 863; 
Rex vy. Lewis, Say. 205, 96 Reprint 
853; Rex v. Botwright, Say. 147, 96 
Reprint 833; Rex v. Bryan, 2 Str. 
866, 93 Reprint 902. 

hie as false pretense see 
§§ 40, 41. 

59. Com. v. Warren, 6 Mass. 72; 
State v. Delyon, 1 S. C. L. 353; Pink- 
ney’s Case, 2 Hast P. C. 818; Reg. v. 
Jones, 2 Lid. Raym. 1013, 92 Reprint 
174, 1 Salk. 379, 91 Reprint 330; Reg. 
v. Grantham, 11 Mod. 222, 88 Reprint 


72 


infra 


of defendant.” 


1002; Rex v. Munoz, 2 Str. 1127, 93 
Reprint 1078; Rex v. Bryan, 2 Str. 
Ane 93 Reprint 902. And see supra 


60. Rex v. Lara, 6 T. R. 565, 101 
Reprint 706; 2 Hast P. C. p 819. 

Gli 2othastePee Cap 48199 

62. See supra § 5. 

635 “lS Hawkins BP. Cysewthys. 434 3 
Gh Crs ip 9965, 2) Hast. “P..sC, 
p 


fa]. Creation of new offense.—(i) 
According to some of the authorities 


no new offense was created by this 


statute. Rex v. O’Brien, 7 Mod. 378, 
87 Reprint 1303; Rex v. Ward, 2 Ld. 
Raym. 1461, 92 Reprint 451. (2) But 
this position has been denied. 2 Hast 
PAC? preset 

64. Fla.—Smith v. Staite, 74 Fla. 
594, 77 S 274. 

“N. J.—State v. Vanderbilt, 27 N. 
J. L. 328. 

N. Y.—Peo. v. Johnson, 12 Johns. 
292; Peo. v. Gates, 13 Wend. 311. 

N. C.—State v. Phifer, 65 N. C. 321. 

Wis.—State v. Hathaway, 168 Wis. 
518, 170 NW 654. 

[a] Im Oregon under Lord L. 
§ 1964, which is a modification of 33 
Hen. i Vili: 137) “Ef the; false, pre- 
tenses are expressed orally, they 
must be accompanied by a _ false 
token or writing; if not accompanied 
by a false token or writing, then the 
false pretense, or some note or mem- 
orandum thereof, must be in writing, 
signed by or in the handwriting of 
defendant.” State v. Whiteaker, 64 
Or: 297, 1302, 129 PB. 534. 

65. Smith v. State, 74 Pla. 594, 
77 S 274; Com. v. Warren, 6 Mass. 
72; State v. Delyon, 1 S. C. L. 353; 
Reg. v. Jones, 2 Ld. Raym. 1013, 92 
Reprint 174, 1 Salk. 379, 91 Reprint 
330; Reg. v. Grantham, 11 Mod. 222, 
88 Reprint 1002; Rex v. Munoz, 2 Str. 
1127, 93 Reprint 1078; Rex v. Bryan, 


2 Str. 866, 93 Reprint 902. And see 
supra § 2. 
66. Reg. v. Mackarty, 2 Ld. Raym. 


1179, 92 Reprint 280, 3 Ld. Raym. 
325, 92. Reprint 7138, 6 Mod. 301, 87 
Reprint 1040; Rex v. Lara, 6 T. R. 


And although such statutes are 
B65, 1041 Reprint 706; 2 Hast P. C. 


p ‘ 

67. Peo. v. Gates, 13 Wend. (N. - 
Y,). 311;. Com. v... Speer, -27.Va.. Cas. 
(4 Va.) 65; Rex v. Fowle, 4 Cc. & P. 
592, 19 ECL 664; Fawceett’s Case, 2 
East P. C. 862; Rex v. Munez, 2 East 
PriGe 182. 

68. See supra § 1. 

See Statutes [86 Cye 1183 et 


Ala,—Eaton v. State, 16 Ala. 
A. 405, 78. S 321. 

Ark.—Shelton v. State, 96 Ark. 237, 
131 SW 871. 

Cal.—Peo. v. Ward, 145 Cal. 736, 
79 P. 448; Peo. v.. Harben, 5 Cal, A, 
29791 E898. ; 

Colo.—_Liace v. Peo., 43 Colo. 199, 
95 P 302; Morris v. Peo., 4 Colo. A. 
198; pass 188. 

a.—Glenn v. State, 123 Ga. 585, 
51 SE 605; Calhoun v, State, 119 Ga, 
312, 46 SH 428; Patterson v. State, i 
Ga, A. 782, 58 SE 284. 

Ind.—Shaffer-v. State, 82 Ind. 221. 

lowa.—State v. Quinn, 47 Iowa 368. 
Pear Soak a Se pee gee 119 Ky. 817, 

i 65, 11:5 i 
oe 68 eRe 638. _ it sc 
a.—State v. Farrell, : 

67 8 808, 130 La. 228, 
o.—State v. Jamison, 268 Mo. 
185, 186 SW 972; State v. KKrouse, 171 
Mo, A. 424, 156 SW 727. 
N. J.—State v. Crowley, 39 N. J. 


L. 264. 
Sumner, 10 Vt. 587, 


Vt.—State v. 
33 AmD 219. 

Wis.—State v. Brown, 143 Wis. 
405, 127 NW 956; Bates v. State, 124 . 
Wis. 612, 103 NW 251, 4 AnnCas 365. 

[a] Construction of particular 
statutes.—Ridgel v, State, 110 Ark. 
606, 162.SW 773; Peo. v. Frigerio, 107 
Cal. 151, 40 P 107; Morris v. Peo., 4 
Colo. A. 186, 35 P 188: Maxwell v. 
Peo., 158 Ill. 248, 41 NE 995; Peirce 
v. Peo., 81 Ill. 98; Blemer v. State, 76 
Til. 265; Lucas v. Peo., 75 Ill. A. 662; 
Jackson v. Com., 86 Ky. 1, 4 SW 685, 
9 KyL 265; Com. v. Drew, 153 Mass. 
588, 27 NE 593; Com. v. Ashton, 125 
Mass, 384; State v. Smith, 82 Minn, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 9-12] 


very general in their character and very broad in 
their provisions, they are not intended to include 
every case of fraud and dishonesty by which one 
person gets advantage over another.’! It has been 
said, however, to be the true policy neither to re- 
strain the interpretation of such a statute within 
too narrow limits nor to explain it away to the 
encouragement of fraud.72. And such a statute will 
be so construed as to give it effect rather than to 
render it meaningless.73 

Bjusdem generis.“* Where a statute enumerates 
certain kinds of false pretenses and adds ‘‘or by any 
other false pretenses,’’ the ‘‘other’’ pretenses in- 
tended by the statute are only those of a kindred 
nature to those which are enumerated.” But this 
rule has no application where the statute does not 
attempt an enumeration of the pretenses that shall 
be held eriminal.*® And so, where a statute pun- 
ishing the obtaining of a thing by a false symbol 
or token, or false writing, etc., also; contains a gen- 
eral clause against obtaining it by ‘‘any false pre- 
tense,’’ or a clause of equivalent import, the offense 
may be committed in words, without the use of such 
false symbol or token or false writing, ete.?7 

Writing. The word ‘‘writing’’ as used in such a 
statute means some instrument, or at least letter, 
something in writing, purporting to be the act of 
another, or certainly of some person.** As used in 
such statutes it includes printing, lithographing, or 
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other modes of representing words and letters.79 
The term ‘‘false writing’’ will not be construed to 
mean an unwarranted or false use of a genuine 
writing,®° 


Person or corporation. ‘‘Person’’ in the stat- 


 utory clause, ‘‘obtained from any person,’’ includes 


banks,*? corporations,*? public officials,8* and coun- 
ties.84 ‘Person or corporation’’ includes a board 
of county commissioners.*® 
_ [§ 10] B. ‘‘False Pretense’’ Defined. A crim- 
inal false pretense may be defined to be the false 
representation of an existing fact, whether by oral 
or written words or conduct, which is calculated to 
deceive, intended to deceive, and does, in fact, de- 
ceive, and by means of which one person obtains 
value from another without compensation.%¢ 

[§ 11] C. Elements of Offense—1. In General. 
To constitute the crime of obtaining property by 
false pretenses there must be a false representation 
or statement of a past or existing fact, made by 
accused or someone instigated by him, with knowl- 
edge of its falsity, with intent to deceive and de- 
fraud, and which is adapted to deceive the person 
to whom it is made; a reliance on such false rep- 
resentation or statement; an actual defrauding; and 
an obtaining of something of value by accused or 
someone in his behalf, without compensation to the 
person from whom it is obtained.87 


[§ 12] 2. Falsity of Pretense. The pretense 


342,85 NW 12; State v. Wilson, 72 
Minn. 522, 75 NW 715; State v. Gray, 
29 Minn. 142, 12 NW 455;: Peo. v. 
Whitney, 146 App. Div. 98, 130 NYS 
465; Peo. v. Chapman, 4 Park. Cr. 
(N. Y.) 56; Roberts v. State, 2 Head 
(Tenn.) 501; Gray v. State, 32 Tex. 
Cr. 598, 25 SW 627; Law v. Smith, 
34 Utah 394, 98 P 300; State v. Sum- 
ner, 10 Vt. 587, 33 AmD 219; Martins 
v. State, 17 Wyo. 319, 98 P 709, 22 
LRANS 645: Reg. v. Hudson, Bell C. 
@.) 263; 98 Cox +CrhC.4 230554 Reg.  v. 
O’Connor, 15 Cox C. C. 3. 
“) 71, U. S.—U. S. v. Watkins, 28 F. 
Cas. No. 16,649, 3 Cranch C. C. 441. 

Ark.—McKenzie v. State, 11 Ark. 
594, 

Ill.—Josma v. Western Steel Car, 
ete., Co., 249 Ill. 508, 94 NE 945. 

Ind.—Clifford v. State, 56 Ind. 245. 

Mass.—Com. v. Drew, 19 Pick. 179. 

Mo.—State v. Aikins, 180 SW 848, 
LRA1916C 1101. 

Okl.—Taylor v. Terr., 2 Okl. Cr. 1, 
99 P 628. 

Pa.—Com. v. Hutchinson, 2 Pars. 
Eq. Cas. 309, 1 PaLJR 302, 2 PaLJ 
242. 

Pande Wasiace vir State, 11 :Lew 
542; Moulden v. State, 5 Lea bis 
Chapman v. State, 2 Head 36. 

Tex.—Doxey v. State, 47 Tex. Cr. 
503, 84 SW 1061, 11 AnnCas 830. 

Eing.—Reg. v. Evans, 9 Cox Canc} 
238. 

[a] Parol executory contract.— 
“Where money, personal property or 
a signature is obtained by false pre- 
tenses a criminal prosecution will 
lie under our statute, but a parol 
executory contract is not within its 
terms. The law has not denounced 
the misrepresentation of a fact in 
ordinary business dealings as a 
crime. So contracts for the sale of 
personal property or of. real estate, 
for the erection of buildings, for the 
hire of personal property or the leas- 
ing of real estate, for the loan of 
money, for insurance, for the em- 
ployment of attorneys, physicians, 
agents or workmen, may be avoided 
for fraudulent misrepresentations by 
which they were procured, but the 
misrepresentations will not consti- 
' tute a criminal offense or sustain an 
action for anything more than the 
damages suffered.” Per Dunn, J., in 
Josma v. Western Steel Car, etc., 
Co., 249 Til. 508, 515, 94, NE 945. 


72. 
41, 20 A 753; State v. Tomlin, 29 N. 
J. L. 18; State v. Vanderbilt, 27 N. 
J. Lis 328) 

73. State v. Quinn, 47 Iowa 368; 
Syl v. Mestayer, 144 La. 601, 80 

ta eae 

74. And see Statutes [36 Cyc 1119 
et seq]. 

75. McKenzie v. State, 11 Ark. 
594; State v. Sumner, 10 Vt. 587, 33 
AmD 219. 

76. State v. Quinn, 47 Iowa 368; 
Higler v. Peo., 44 Mich. 299, 6 NW 
664, 38 AmR 267. 

77. Higler v. Peo., 44 Mich. 299, 
6 NW 664, 38 AmR 267; State v. 
Dixon, 101 N. C. 741, 7 SE 870; State 
v. Phifer, 65 N. C. 321 [crit and expl 
State v. Simpson, 10 N. C. 620]; State 
v. Reiff, 14 Wash. 664, 45 P 318. 

78. Peo. v. Gates, 13 Wend. (N. 


Jones v. State, 50 Ind. 473. 
Shaffer v. State, 82 Ind. 221. 

81. Com. v. Swinney, 1 Va. Cas. 
(3 Va.) 146, 5 AmD 512. 

@2. In re Aldridge, 168 Fed. 93; 
State v. Briscoe, 22 Del. 401, 67 A 
154: Norris v. State, 25 Oh. St. 217, 
18 AmR 291. 

83g. State v. Hartnett, 23 Del. 204, 
74 A 82; State v. Lynn, 19 Del. 316, 
51 1A. 878. 


84. State v. White, 20 Del. 6, 54 
A 956. 

85. State v. Wilkerson, 98 N. C. 
696, 3 SE 683. 

86... State: v.: Carlson, 9171 N.C. 
818, 89 SE 30; Motsinger v. Sink, 


168 N. C. 548, 84 SE 847; State v. 
Whedbee, 152 N. C. 770, 67 SE 60, 27 
LRANS 363; State v. Davis, 150 N. 
C. 851, 64 SE 498; State v. Taylor, 
131 UNs Cen7T11, 42 SBH,539; State v. 
Torrence, 127 N. C. 550, 37 SE 268; 
State v. Phifer, 65 N. C. 321. 

[a] Other definitions.—(1) ‘Such 
a fraudulent representation of an 
existing or past fact, by one who 
knows it not to be true, as is 
adapted to induce the person to whom 
it is made to part with something of 
valievwe Uo. LBishop: Cr. 0a .@th ed) 
§ 415 [quot Young v. State, 155 Ala. 
145, 46 S 580; Higgins v. State, 141 
Ark. 633, 217 SW 809; Owens v. 
State, 98 Ark. 609, 187 SW _ 256; 
Parker v. State, 98 Ark. 575, 137 SW 
253; State v. Vandimark, 35 Ark, 396; 
Peo. v. Wasservogle, 77 Cal, 173, 19 


Robinson v. State, 53 N. J. L.]P 270; Peo. v. Jordan, 66 Cal. 10, 4 


P 773, 56 AmR 73; State v. Luff, 24 
Del. 152, 74 A 1079; State v. Hart- 
nett, 23 Del. 204, 74 A 82; State v. 
Briscoe, 22 Del. 401, 67 A 154; Jack- 
son v. Peo., 126 Ill. 139, 18 NE 286; 
Taylor v. Com., 94 Ky. 281, 22 SW 
217, 15 Kyl 49, 51; State v. Selleck, 
(Mo.) 199 SW 129; State v. De Lay, 
93 Mo. 98, 5 SW 607; State v. Tan- 
ner, 22 .N. M. 493, 164 P 821, LRA 
1917E 849; State v. Stewart, 9 N. D. 
409, 88 NW 869; State v. Hammelsy, 
52 Or. 156, 96 P 865, 1832 AmSR 686, 
17 LRANS 244; State v. Pettviel, 99 
Wash, 434, 169 P 977; State v. Knowl- 
ton, 11. Wash.. 512, 39. P 9661... (2) 
“A representation of some fact or 
circumstance, calculated to mislead, 
which is not true.’ Com. v. Drew, 
19 Pick. (Mass.) 179, 184 [quot State 
v. Hammelsy, 52 Or. 156, 159, 96 P 
865, 1832 AmSR 686, 17 LRANS 244]. 
To same effect State v. Grant, 86 
Iowa 216, 53 NW 120. (3) ‘‘The rep- 
resentation, with the intent to de- 
fraud, of the existence of some ma- 
terial fact or. circumstance calcu- 
lated to mislead which does not exist 
and which the accused knows to be 
false or has no reason to believe is 
true.” State v. Hathaway, 168 Wis. 
518, 522, 170 NW. 654. 

[b] Statutory definition.—A false 
pretense is defined by Code § 404 as 
“a representation either by words, 
or otherwise, of a matter of fact 
either present or past, which rep- 
resentation is known to the person 
making it to be false, and which is 
made with a fraudulent intent to in- 
duce the person to whom it is made 
to act upon such representation.” 
Rex v. Leverton, 11 Alta. L. 355, 359, 
384 DomLR 514, 28 CanCrCas 61, 
[1917] 2 WestWkly 584. 

{c] “False pretense” and “false 
representation” are synonymous. 
Ricks v. State, 8 Ga. A. 449, 69 SH 
576; State v. Joaquin, 43 Iowa 131. 

87.) Us “S:—Biddle., v.., Us ..S.,) 7156 
Fed. 759, 84 CCA 415; In re Wolf, 27 
Fed. 606. 

Ala.—Young v. State, 155 Ala. 145, 
46 S 580: Wilkerson v. State, 140 Ala. 
155, 36 S 1004. 

Ark.—Shelton v. State, 96 Ark. 237, 
131 SW 871; State v. Vandimark, 35 
Ark. 396. 

Cal_—Peo. v. Ward, 145 Cal. 736, 
79 P 448; Peo. v. Cadot, 138 Cal. 527, 
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must be false.88 


false at the time he made it.®® 


truth.®t Since the 
making false representations but 


71 P 649; Peo. v. Wasservogle, 77 
Cal. 1738, 19 P 270; Peo. v. Jordan, 66 
Gal, 10, 4.22778; 56; AmB, 735 .Peo. vi 
Evanoff, (A.) 187,P 54; Peo. v. Nee- 
(AL) 184) PP 273. Reo. Vv. Rose, 
(A.) 183 P 874; Peo. v. Kahler, 26 
Cal, A. 449, 147 P 228. 

Coio.—Clarke v. Peo., 64 Colo. 164, 
171 P 69; Clarke v. Peo., 53 Colo. 214, 
1250: del. 

Del.—State v. Holden, 25 Del. 429, 
79 A 215; State v. Luff, 24 Del. 152, 
74 A 1079; State v. Lynn, 19 Del. 316, 
51 A 878. 

D. C.—Foster v. Goldsoll, 48 App. 
505; Robinson v. U. S., 42 App. 186. 

Fla.—Clifton v. State, 76 Fla. 244, 
RISTO Ts 

Ga.—Drought v. State, 101 Ga. 544, 
28 SE 1013; Berry v. State, 97 Ga. 
202, 23 SE 833; Goddard v. State, 2 
Ga. A. 154, 58 SE 304. 


Til. Jackson v. Peo., 126 Ill. 139, 
18 NE 286. 
Iowa.—State v. Sherman, 183 Iowa 


42, 166 NW 674; State v. Foxton, 166 
Iowa 181, 147 NW 347, AnnCas1916H 
727, 52 LRANS 919; State v. Clark, 
141 Iowa 297, 119 NW 719; State v. 
Hollingsworth, 132 Iowa 471, 109 NW 
1003; State v. Seligman, 127 Iowa 
415, 103 NW 357; State v. Fooks, 65 
Iowa 196, 452, 21 NW 561, 773; State 
v. Joaquin, 48 Iowa 131. 

Kan.—State v. Clark, 46 Kan. 65, 
26 P 481. 

Ky.—Rand v. Com., 176 Ky. 343, 
345, 195 SW 802 [cit Cyc]; Taylor 
v. Com., 94 Ky. 281, 22 SW 217, 15 
Kyl, 49, 51; Day Vv. Com., 110 ‘SW 
417, 33 KyL 560. 

Mass.—Com. v. Drew, 19 Pick. 179. 

Mich.—Peo. v. Wakely, 62 Mich. 
297, 28 NW 871. 

Mo.—State v. Fraker, 148 Mo. 143, 
49 SW 1017; State v. Clay, 100 Mo. 
571, 18 SW 827; State v. De Lay, 93 
Mo. 98, 5 SW 607. 

Mont.—State v. Bratton, 56 Mont; 
563, 186° P 327. ; 

N. M.—State v. Tanner, 22 N. M. 
498, 164 P 821, LRAI917E 849. 

N. Y.— Peo. v. Miller, 169 N. Y. 339, 
62 NE 418, 88 AmSR 546; Watson v. 
Peo. 87 oN: Y.. S61, 4t-AmR) 39739 Peo, 
v. Shulman, 80° N.Y: 373 note; Peo. 


vy. Whitney, 146 App. Div. 98, 130 
NYS 465; Peo. v. Livingstone, 47 
Appswives 283. 62 >5NYVS * 95" Peo cv, 


Hart, 35 Mise. 182, 71 NYS 492; Peo. 
v. Haynes, 14 Wend. 546, 28 mD 
530; Peo. v. Haynes, 11 Wend. 557; 
Peo. v. Crissie, 4 Den. 525; Peo. v. 
Thompson, 30 Hun 457,1N. Y. Cr. 501. 

N. C.—State v. McFarland, 105 SE 
179; Dis. op. State v. Freeman, 172 
Ne GCG. 925, “90° °SE b0T° Taquot Cyc]; 
State v. Whedbee, 152 N. C. 770, 67 
SE 60, 27 LRANS 363; State v. 
Eason, 86 N. C. 674. 

N. D.—State’ v. Stewart; 9 N.'D. 
409, 88 NW 869. ~ 

Oh.—Griffith v. State, 93 Oh. St. 
294, 112 NE 1017; Winnett v. State, 
ape, Cire Ct. 515, 10 Oh. Cir: Dec: 

Or.—State v. Keep, 85 Or. 265, 166 
P 936; State v. Miller, 47 Or. 562, 85 
P 81, 6 LRANS 365. 

Pa.—Com. v. Henry, 22 Pa. 253; 
Com. v. Schmunk, 22 Pa. Super. 348; 
Com va. eorovitz, 44 Pa- ‘Cov 607: 

Philippine.—U. S. v. Barnes, 3 
Philippine 704. 

Ss. C.—State v. Haines, 23 S. C. 170. 

Tenn.—State v. Cooley, 141 Tenn. 
33, 206 Sw 182. 

Tex.—Cowan v. State, 41 Tex. Cr. 


If it is not false the crime is not 
committed, even though the accused believed it to be 
And if the repre- 
sentation is true when made, it is not within the 
statute, although it is no longer true when the prop- 
erty is obtained,®® unless accused has in the mean-_ 
time either expressly or impliedly reaffirmed its 
crime consists 
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not only in 
obtaining prop- 


617, SOM SV vob. 
Utah.—State v. Howd, 188 P 628. 
vVt.—State v. Smith, 2 Tyler 272. 
Wash.—State v. Millroy, 103 Wash. 
193, 174 P 10; State v. Knowlton, 11 


Wash.) 512,/.393 P') 966. ‘ 
Wis.—State v. Hathaway, 168 Wis. 
518, 170 NW 654; Clawson v. State, 


129 Wis. 650, 109 NW 578, 116 AmSR 
972, 9 AnnCas 966. 

Hng.—Resgnv. Gray, 17 Cox CC. Cc. 
299; Reg. v. Burton, 16 »Cox G 
62; Reg. v. Radcliffe, 12 Cox Cc 
474; Reg. v. Keighley, 7 Cox C. C. 
217; Reg. v. Roebuck, 7 Cox C. C. 126. 

[a] Parting with something of 
value.—One of the essentials of this 
offense is that the party defrauded 
must have parted with something of 
value as a result of the false pre- 
terse or representation. Higgins v. 
State, 141 Ark. 633, 217 SW _ 809; 
State v. Martin, (Mo. A.) 151 SW 504. 

8s. U. S.—wU. S. v. Watkins, 28 F. 
Cas. No. 16,649, 3 Cranch C. C. 441. 

Ala.—Sherard v. State, 16 Ala, A. 
129, 75 S721. 

Ark.—Higgins v. State, 141 Ark, 
633, 217 SW 809; Fox v. State, 102 
Ark. 451, 145 SW 228; Shelton v. 
State, 96 Ark. 237, 131 SW 871; State 
v. Asher, 50 Ark. 427, 8 SW 177. 

Cal.—Peo. v. Leavens, 12 Cal. A. 
178, A06REP 11108: 

Del.—State v. Holden, 25 Del. 429, 
79 A 215; State v. Luff, 24 Del. 152, 
74 A 1079; State v. Hartnett, 23 Del. 
204, 74 A 82; State v. Briscoe, 22 
Del. 401, 67 A 154. 
te C.—Robinson v. U. S., 42 App. 

6. 

Fla.—Clifton v. State, 76 Fla. 244, 
(ICS) TOT 

Ga.—Thomas v. State, 126 Ga. 90, 
54 SE 813; Lee v. State, 120 Ga. 194, 
47 SE 545; Fleming v. State, 114 Ga. 
526, 40 SE 705; Drought v. State, 101 
Ga. 544, 28 SE 1013; Garner v. State, 
100 Ga. 257, 28 SEH 24; Formby v. 
State, 14 Ga. A..596, 81 SE 799; Webb 
v. State, 12 Ga. A. 519, 77 SE 670; 
Morse v. State, 9 Ga. A. 424, 71 SH 
699; Williams v. State, 8 Ga. A. 583, 
70 SE 47; Ricks v. State, 8 Ga. A. 
449, 69 SE 5765 Foster v. State, 8 Ga. 
A. 119, 68 SE 739; Griffin v. State, 
3 Ga. A. 476, 60 SE 277; Sessions v. 
State, 3 Ga. A. 13, 59 SE 196. 

Ill.—Peo. v. Crawford, 278 Ill. 134, 
115 NE 901; Peo. v. Bertsche, 265 
Ill. 272, 106 NE 823, AnnCasi1916A 
729; Peo. v. Robinson, 195 Ill. A. 641; 
Peo. v. Manns, 146 Ill. A. 571. 

lowa.—State v. Foxton, 166 Iowa 
181, 147 NW 347, AnnCasi916E 727, 
52 LRANS 919; State v. Seligman, 
127 Iowa 415, 103 NW 357; State v. 
Joaquin, 43 Iowa 131. 

Kan.—State v. Holmes, 98 Kan. 174, 
157 P 412, LRA1916H 1104; State v. 
Wilson, 73 Kan. 334, 358, 80 P 639, 
84 P 787, 117 AmSR 479; ‘State. v. 
Hurley, 58 Kan. 669, 50 P 887. 

Ky.—Edmonds v. Com., 149 Ky. 
242, 147 SW 881; Smith v. Com., 141 
Ky. 534, 18383 SW 228; Com. v. Scrog- 
gin, 60 SW 528, 22 KyL 1338. 
Pees raat cian v. State, 41 Miss. 

N. J.—Cunningham vy. State, 61 N. 
J; DH. 666,40 “A 696“ fiaff’ 62 UN! J. 
L, 67, 38 A 847]; State v. Tomlin, 29 
Needs Sas 13: 

N? M.—State v. Tanner, 22 N. M 
493, 164 P 821, LRA1917E 849. 

N. Y.—Therasson v. Peo., 82 N. Y. 
238, 10 NYWklyDig 511 [rev 20 Hun 
551; Lhomas: <v. (Peo: 34 N. “Ye - 35; 


C. 
OF 


[§§ 12-13 


erty thereby, it follows that, although the pretense 
is false when made, yet if it becomes true at the 
time when the prosecutor relies thereon and the 
property is obtained, the crime is not committed.” 
3. Nature of Fact Represented—a. 

General. The pretense must be a representation 
as to an existing fact or past event, and not 
as to something to take place in the future.?* 


In 


Babcock v. Peo., 15 Hun 347; Peo. v. 
Johnson, 87 Mise. 89, 150 NYS 331; 
Peo. v. Rouss, 63 Mise. 135, 118 NYS 
433; Peo. v. Thompkins, 2 Edm. Sel. 
Casi 191s) 1) Barkie@nia 2243 

N. C.—State v. Whedbee, 152 N. C. 
770, 67 SE 60, 27 LRANS 363; State 
v. Davis, 150 N. C. 851,\64 SE 498; 
State v. Sherrill, 95 N. C. 663. 

Or.—State v. Hammelsy, 52 Or. 
156,96 P 865, 132° AmSR 686, (17 
LRANS 244. 

Pa.—Com. v. Schmunk, 22 Pa: 
Super. 348; Com. v. Sweet, 4 Pa. 
Dist. 136; In re Fish Wardens, 37 Pa. 
Co.1235"'Com,.. Va. Punden, 3 dean eb. 
47; Com. v. Rosenberg, 1 Pa. Co. 273. 

Porto Rico.—Peo. v. Battistini, 5 
Porto Rico 120. 

S. D.—State v. Van Ruschen, 30 S. 
D. 187, 160 NW 811. 

Tex.—Melton v. State, 63 Tex. Cr. 
573, 140 SW 781; Price v. State, 49 
Tex) Cri 131, 911SWe 57). Lovell iy. 
State, 48 Tex. Cr. 85, 86 SW 758, 13 
AnnCas 561; Cowan v. State, 41 Tex. 
Cr. 617, 56 SW 751; Salter v. State, 
36. Tex. Cr. 501, 38 SW.212. 

vVt.—State v. Smith, 2 Tyler 272. 

Wis.—Clawson v. State, 129 Wis. 
650, 109 NW 578, 116 AmSR 972, 9 
AnnCas 966. 


[a] “he gist of the crime is the 
falsehood of the pretence.” U.S. v. 
Watkins, 28 EF. Cas. No. 16,649, 3 


Cranch C. C. 441. To same effect State 
v. Merry, 20 N. D. 337, 127 NW 83. 

[b] If a material part of the pre- 
tense is false it is sufficient to con- 
stitute the offense. Wilkerson v. 
State, 140 Ala. 155, 36 S 1004; Com. 
v. Burton, 183 Mass. 461, 67 NE 419; 
Peo, v. Andre, 157 Mich. 362, 122 NW 
98; West v. State, 63 Nebr. 257, 88 
NW 508. 

89. U.S.—In re Wolf, 27 Fed. 606. 

Ark.—Fox v.. State, 102 Ark. 451, 
145 SW 228; Mitchell v. State, 70 
Ark. 30, 65 SW 935; State v. Asher, 
50 Ark. 427, 8 SW 177. 

Ga.— Garner v. State, 100 Ga. 257, 
28 SE 24; Drought v. State, 101 Ga. 
544, 28 SEH 1018. 

Mich.—Peo. v. Reynolds, 71 Mich. 
343, 388 NW 923. 

Pa.—Com. v. Pugh, 1 LaneBar 12. 

S. C—State v. Haines, 23 S. C. 170. 

Eng.—Rex v. Speneer, 8 CGC. ee; 
420, 14 ECL 642. 

90. Morris v. Peo., 4 Colo. A. 136, 
35 P 188; Drought v. State, 101 Ga. 
544, 28 SH 1013; State v. Morris, 230 
Mo. 631, 132 SW 590; Du Pont de 
Nemours Powder Co. vy: Schwenger, 
ee ale 154 NYS 186. 

. State v. Wilkinson, 98 Fans 
696, 3 SE 683. mone 

92. In re Snyder, 17 Kan. 542: 
Peo. v. Wheeler, 169 N. Y. 487, 62 NE 
572 [rev 66 App. Div. 187, 73 NYS 


130]; Bates v. State, 124 ‘Wis. 612 
103 NW 251, 4 AnnCas 365. : 
93. _U. S.—Biddle v. U. S., 156 


Fed. 759, 84 CCA 415. 


Ala.—Young v. State, 155 Ala. 145,- 


46 S 580; Wilkerson v. State, 140 
Ala. 155, 36 S 1004; Pearce v. State, 
115 Ala. 115, 22 S$ 502: Woodbury v. 
State, 69 Ala, 242, 44 AmR 515; Bob- 


bitt v. State, 87 Ala. 91, 6 S 378:- 


Colly v. State, 55 Ala. 85; Addington 
v. State, 16 Ala. A. 10, 74 S 846. 

,Ark.—Higgins v. State, 141 Ark. 
633, 217 SW 809; Conner v. State, 137 
Ark. 123, 206 SW 747; F 
State, 120 Ark. 337, 179 SW 818; 
Parker v. State, 98 Ark. 575, 137 SW 
253; Shelton v. State, 96 Ark. 237, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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If, however, the representation is of an existing | fact, it is none the less within the statute be- 


131 SW 871; Mitchell v. 
Ark. 30, 65 SW 985; 
State, 11 Ark, 594. 
Cal.—Peo. v. Wasservogle, 77 Cal. 
173, 19 P 270; Peo. ‘v. Jordan, 66 
Cal.10;.4. P7173, 56, AmR.73;. Peo: vx. 
Green, 22 Cal. A. 45, 133 P 334; Peo. 
v. Carpenter, 6 Cal. A. 231, 91 PB 809. 
Colo.—Peo. v. Orris, 52 Colo. 244, 
121 P° 163, 41 LRANS 170; ° Morris 
v.. Peo.,-4 Colo. A. 136, 35 P 188. 
Del.—State v. Briscoe, 22 Del. 401, 
OirA. “154, 
D. C.—Engel v. U. S., 48 App. 466. 
Wla.—Clifton v. State, 76 Fla. 244, 
79 S 707; Bowman v. State, 54 Fla. 


State, 
McKenzie v. 


16, 45 S 308; Scarlett v. State; .25 
Fla. 717, 6 S 767. 

Ga.—Edge v. State, 114 Ga. 113, 
39 SE 889; Dickerson -v. State, 113 


Ga. 1035, 39 SE 426; Holton v. State, 
109 Ga. 127, 34 SE 358; Miller v. 
State, 99 Ga. 207, 25 SE 169; Thomas 
v. State, 90 Ga. 437, 16 SE $4; Fen- 
nell v. State, 16 Ga. A. 173,.84 SE 


721; Foster v. State, 8 Ga. A. 119; 
68 SE 739; Goddard v. State, 2 Ga. 
A. 154, 58 SE 304. 


Ill.—Austin v. Peo., 

Ind.—State v. Ferris, 171 Ind. 562, 
86 NE $93, 41 LRANS 173; Brown v. 
State, 166 Ind. 85, 76 NE 881, 8 Ann 
Cas 1068; Keller v. State, 51 Ind. 
111; State v. Magee, 11 Ind. 154. 

Iowa.—State v. Hollingswerth, 132 
Iowa 471, 109 NW 1003; State v. Car- 
ter, 112 Iowa 15, 83 NW 715; State v. 
Fooks, 65 Iowa 196, 452, 21 NW 561, 
773; State v. Dowe, 27 Iowa 273, 1 
AmR 271. 

Kan.—State v. Briggs, 74 Kan. 377, 
86 P 447, 7 LRANS 278, 10 AnnCas 
904; State v. Crane, 54 Kan. 251, 38 


P 270; State v. Clark, 46 Kan. 65, 26 
P 481; State v. Matthews, 44 Kan. 
596, 25 P 36, 10 LRA 308; State v. 


Metsch, 37 Kan. 222, 15 P 251; In re 
Snyder, 17 Kan. 542. 

Ky.—Steely v. Com., 171 Ky. 58, 
186 SW 883; Steely v. Com., 170 Ky. 
794, 186 SW 880; McDowell v. Com., 
136 Ky. 8, .123 SW. 313;—Martin -v. 
Com., 102 SW 273, 31 KyL 268; Com. 
v. Scroggin, 60 SW 528, 22 KyL 1338; 
Com. v. Warren, 94 Ky. 193, 23 SW 
193, 15 KyL 249; Taylor v. Com., 94 
Ky. 281, 22 SW 217, 15. Kyl: 49, 51; 
Com. v..Schwartz, 92. Ky. 510, 18 SW 
775, 19 SW 189, 13 KyL 929, 36 AmSR 
609; Glackan v. Com., 3 Metc. 232. 

La.—State v. Colly, 39 La. Ann. 
841, 2 S 496. 

Mass.—Com. v. Riches, 219 Mass. 
433, 107 ‘NE 371; Com. v. Althause, 
207 Mass. 32, 93 NE 202, 31 LRANS 
999; Com. y. Stevenson, 127 Mass. 
446; Com. v. Drew, 19 Pick. 179. 

Mich.—Peo. v. Segal, 180 Mich. 316, 
146 NW 644; Peo. v. Reynolds, 71 
Mich. 343, 38 NW 923; Higler v. Peo., 
44 Mich. 299, 6 NW 664, 38 AmR 267. 

Miss.—Smith v. State, 55 Miss. 513. 

Mo.—State v. Nord, 230 Mo. 655, 
132 SW 239; State v. Bchle, 182 Mo. 
58, 81 SW 179; State v. Lochr, 93 
Mo. 103, 5 SW 696; State v. De Lay, 
93 Mo. 98, 5 SW 607; Stocking v. 
Howard, 73 Mo. 25; State v. Vorback, 
66 Mo. 168; State v. Evers, 49 Mo. 542; 
State v. Krouse, 171 Mo. A. 424, 156 
Sw 727; State v. Tull, 42 Mo. A. 324. 

Nebr.—Mason v. State, 99 Nebr. 
221, 155 NW 895; Cook v. State, 71 
Nebr. 248, 98 NW _ 810; West v. 
State, 63 Nebr. 257, 88 NW 503. 

N. H—State v. King, 67 N. H. 219, 
34 A 461. 

N. J.—State v. Worman, 88 N. J. 
L. 463, 97 A 31; State v. Barr, (Sup.) 
40 A 772; State v. Tomlin, 29 N. J. 
L. 13; State v. Vanderbilt, 27 N. J. 


» 328. 
Te Y.—Peo. v. Rothstein, 180 N. 


Y. 148, 72 NE 999, 1 AnnCas ‘978, 
Peo. v. Wheeler, 169 N. Y. 487, 62 
NE 572 [rev 66 App. Div. 18743 


v 130]; Peo. v. Miller, 169 N.Y. 
B18) 62 Nis 418, 88 AmSR 546; Peo. 
v. Peckens, 153 N. Y. 576, 47 NE 
888; Peo. v. Laurence, 137 ING Yi saad’; 
33 NE 547 [rev 66 Hun 574, 21 NYS 
818]; Peo, v. Blanchard, 90 N.Y. 3814; 


N. 
|:160, 
63. Ill. A. 303. 


70] Watson v. Peo., 87 N. Y. 561, 41 AmR! 


397; Thomas v. Peo., 34 N. Y. 351; 
Ranney v. Peo, 22 N. Y. 413; Peo. 
v. Bretton, 157 App. Div. 341, 142 


NYS 256 [dism app 210 N.Y. 585 
mem, 104 NE 11386 mem]; Peo. v. 
Majorana, 155 App. Div. 431, 140 NYS 
8; Peo. v. Cerrato, 99 Misc. 256, 165 
NYS 694; Peo. v. Reavey, 388 Hun 
418 [aff 104 N. Y. 683 mem]; Scott 


v. Peo. 62 Barb. 62; Peo. v. Hart, 
Snyy Mise.;- 182, 71 NYS: 4923 Peo, 
v. Johnson, 12 Johns. 292; Peo. v. 


Ward, 3 N. Y. Cr. 483; Peo. v. Tomp- 


kins, 2..Edm. Sel;Cas. 191; 1 Park. 
Cr. 22:4; Peo. v. Dalton, 2 Wheel. Cr. 
161; Stuyvesant’s Case, 4 CityHall 


Ree 156; Ring’s Case, 1 CityHallRec 7. 
N. C.—State v. Knott, 124. N. C. 
814, 32 SE 798; Stare v. Whidbes, 124 
N. C. 796, 32 SE 318; State v. Mat- 
thews, 121 N. C. 604, 28 SE 469; State 
v. Moore, 111 N. C. 667, 16 SK 384; 
State v. Munday, 78 N. C. 460; State 
v. Phifer, 65 N. C. 321 [exp] State 
v. Simpson; 10 N. ©. 620]. 
VN. D.—Spriggs v. Craig, 36 N. D. 
161 NW 1007. 
Oh.—Griffith v. State, 93 Oh. St. 
294, 112 NE 1017; Redmond v. State, 
85 Oh. St. 81; Dillingham y. State, 
5 Oh. St. 280; Ex p. Fitzpatrick, 21 
Oh. Cir. Ct. 519, 11 Oh. Cir. Dec. 695; 
Winnett v. State, 18 Oh. Cir. Ct. 516, 
10 Oh. Cir. Dec. 245, 

Okl.—Jones v. State, 9 Okl. Cr. 
621, 182 P 914; Taylor v. Terr., 2 Okl. 
Grhd,"99 re 6282 

Or.—State v. Leonard, 73 Or. 451, 
144 P 113, 681; State v. Germain, 54 
Or13955,-103.P) 622. 

Pa.—Com. v. Moore, 99 Pa. 570; 
Com. v. Burdick, 2 Pa. 164, 44 AmD 
186; Com. v. Hinden, 19 Pa. Dist. 
718; Com. v. Alsop, 1 Brewst. 328; 
Com. v. McCrossin, 3 PaLJ 220; Com. 
v. Moore, 3 Cr. L. Mag. 838. 

Porto Rico.—Peo. v. Sierra, 26 
Porto Rico 298; Peo. v. Ramirez, 22 
Porto Rico 440. 

Tenn.—Rothschild v. State, 13 Lea 
294; Canter v. State, 7 Lea 349; Mc- 
Corkle v. State, 1 Coldw. 333. 

Tex.—State v. Levi, 41 Tex. 563; 
Johnson vy. State, 41 Tex. 65; Grif- 
fin v. State, 85 Tex. Cr. 361, 212 SW 
499; Anderson v. State, 77 Tex. Cr. 
31, 177 SW 85; Windham. v. State, 71 
Tex. Cr. 384, 160 SW 72; Campbell 
yv. State, 52 Tex. Cr. 208, 106 SW 130; 
Baxter v. State, 51 Tex. Cr. 576, 105 
SW 195; Hurst v. State, 39 Tex. Cr. 
196, 45 SW 573; Martin v. State. 36 
Tex, Cr. 125, 35. SW 976; Blum v. 
State, 20 Tex. A. 578, 54 AmR 530; 
Allen v. State, 16 Tex. A. 150. 

Wash.—State v. Lynn, 89 Wash. 
463, 154 P 798. , 

Wis.—State v. Hathaway, 168 Wis. 
518, 170 NW 654. 

Wyo.—Haines v. Terr., 3 Wyo. 167, 
SEE os 

Eng.—Reg. v. Gordon, 23 Q. B. D. 
354; Reg. v. Hazelton, L. R. 2 C. C. 


134; Reg. v. Woodman, 14 Cox C. 
Cc. 179; Reg. v. Burrows, 11 Cox C. 
C. 258; Reg. v. Henshaw, 9 Cox C. 
CG. 472; Reg. v. Jones, 6 Cox C. C. 


467; Reg. v. Oates, 6 Cox C. C. 540; 
Rex v. Codrington, 1 C. & P. 661, 12 
ECR 375; Reg. v. Giles, L. & C. 502; 
Rex v. Bradford, 1 Ld, Raym. 366, 91 
Reprint 1142, 3 Salk. 189, 91 Reprint 
768; Rex v. Douglas, 1 Moody C. C. 462. 

Ont.—Rex v. Gurofsky, 16 OntWN 
19, 31 CanCrCas 59; Kny-Scheerer 
Co. v. Chandler, 2 OntWR 215; Res. 
v, Benties, 13)U. C. Co Pr 607; Reg: 
vy. Gemmell, 26 U. C. Q. B. 312. 

N. §.—Rex v. Nowe, 36 N. S. 531. 

[a] Representations held to be 
of present or past facts.—‘1) That 
one was a pension agent and would 
obtain a pension for prosecutor. 
Pearce v. State, 115 Ala. 115, 22 S 
502. (2) That “[T have] eredit with 
a firm.” Peo. v. Wasservogle, 77 
Cal. 173,19 P 270. (3) That ac- 
cused had sold a horse although the 
sale was not completed by delivery. 
Thomas v:. State, 90 Ga. 4387, 16 SE 
94. (4) That one has a contract 


with certain persons by which they 
were obligated to sell goods in retail 
quantities at wholesale prices to 
members of a certain association of 
which accused professed to be the 
president. Com. v. Scroggins, 60 SW 
528, 22 KyL 1338. (5) Representa- 
tion of accused in buying goods that 
he wished them for the purpose of 
resale in the regular course of his 
kusiness as a retail dealer therein. 
Com. y. Drew, 153 Mass. 588, 27 NE 
593. (6) That “f{I am] collecting 
money and funds to provide shoes 
and clothing.” Ex p. Iitzpatrick, 21 
Oh. Cir. Ct. 519, 11 Oh. Cir. Dec. 695. 
(7) That accused was collecting in- 
formation for a directory to be pub- 
lished by a certain firm, and that by 
paying a certain sum. prosezutor 
would be entitled to certain advan- 
tages, it appearing that the firm 
was in fact getting up-a directory 
but that accused was not employed 
by it, although defendant intended 
to publish a directory himself. Reg. 
v. Speed, 15 Cox C. C. 24. (8) That 
accused had arranged to go into busi- 
ness at S, coupled with promise to 
marry, ete. State v. Hollingsworth, 
132 Iowa 471, 109 NW 1003. (9) 
Certain representations that a _ the- 
atrical enterprise was a good propo- 
sition, made to induce a third per- 
son to purchase an interest therein. 
Com. v. Riches, 219 Mass. 433, 107 


NE 371. (10) That accused could 
change a bill. Reg. v. Gemmell, 26 
U. C. Q. B. 312. .(11) That one has 


title to a named lot of land. Holton 
v. State, 109 Ga. 127, 34 SE 358. (12) 
That accused was an agent of a 
mortgage loan company. Bobbitt v. 
State, 87 Ala. 91, 6 S 378. (13) That 
accused was manager of a corpora- 
tion; this, to induce purchases of 
stock therein, accompanied by false 
representations as to value of stock, 
dividends paid, ete. State v. Nord, 
230 Mo. 655, 132 SW 239. (14) State- 
ment by one claiming to be a physi- 
cian, made to a person ignorant of 
diseases, and to the effect that her 
nephew was suffering from a valvu- 
lar disease of the heart, in order to 
procure money from her for alleged 
treatments. Peo. v. Arberry, 13 Cal. 
AL°749,-114 P 417. (15) ‘That there 
was a certain large firm or corpora- 
tion and that the prosecutor would 
be enabled to secure a_ situation 
with such firm or company on giving 
information that accused could fur- 
nish. State v. Germain, 54 Or. 395, 
103 P 521. (16) That accused pur- 
chaser had an order from a well- 
known mercantile corporation of 
strong financial standing for a large 
number of garments to be manufac- 
tured from goods obtained. Peo. v. 
Hothstein, 180 N. Y. 148, 72 NE 999, 
1 AnnCas 978 [aff 95 App. Div. 292, 
88 NYS 622]. (17) Statement by 
accused to procure money to ship 
potatces, that he had three car loads 
of potatoes. Peo. v. Segal, 180 Mich. 
316, 146 NW 644. (18) That a de- 
cree had been obtained where noth- 
ing had been done in the action be- 
yend the issuing of a summons. Peo. 
v. Reavey, 38 Hun 418 [aff 104 N. Y. 
683 mem]. (19) That accused was 
prepared to do a certain thing. Reg. 
v. Gordon, 23 Q. B. D. 354; Rex v. 
Crossley, 2 & Rob. 17. 

[b] Representations held to be 
of future events.—(1) That accused 
would deliver a check and that check 
would be paid, although at the time 
thereof it was the intention of the 
person so promising to stop payment 
on the check, as was afterward done. 


Peo. v. Orris, 52 Colo. 244, 121 P 
163, 41 LRANS 170. (2) That a per- 
son to whom a check was given 


would have no trouble in getting his 
money on presenting the check to the 
bank. Martin v. State, 36 Tex. Cr. 
125, 835 SW 976. (38) That accused 


' wanted a loan to enable him to take 


house. Reg. v. 
Coens 3 C4) 


public 
LeiCox tes 


a certain 
Woodman, 


592 [25C.J.] 


cause it relates to a future event. 
tion to constitute a false pretense must also be one 
Subject to these general rules 
the nature of the facet represented is generally im- 
Other elements of the offense appearing, 
one who represents himself to be another, or as- 
sumes a fictitious name,®® or represents that he oecu- 
pies an official position,®’ or represents that he has a 
warrant for the arrest of the prosecutor,®*® or rep- 
resents that he has performed services that he has 


of a material fact.®* 


material. 


FALSE PRETENSES 


A representa- 


ments as 


not performed,’® or makes false statements as to the 


That accused was expecting a remit- 
tance in about two weeks, and asked 
the prosecutor to accept the check 
that she expected in payment for her 
board, to which he assented. State 
Vv. Kingsley, 108 Mo. 135, 18 SW 994. 
(5) That prosecutor’s goods and 
chattels were about to be attached 
unless he would put his property in- 
to  accused’s hands. Burrow vy. 
State, 12 Ark. 65. (6) That a per- 
son would at some future time con- 
vey title to certain land in return 
for the present delivery of certain 
notes or other property Windhamy. 
State, 71 Tex. Cr. 384) 160° SW 72: 
(7) That the municipal authorities 
would permit gambling games to be 
played in a certain building during 
a race meeting to be held in the 


future. Biddle v.. U. S., 156 Fed. 
759, 84°CCA 415. (8) That the prose- 
cutor can and will obtain large 


profits in the form of dividends for 
the use of the money deposited with 
accused. “Peo. v. Miller, “169 'N. .Y. 
339, 62 NH 418, 88 AmSR 546 [rev 
64, App... Div... 450, .72 NYS, 2538]. ° (9) 
Hstimates of the future income of 
a business. Austin vy. Peo., 63 Ill. 
A. 303. (10) That a cow would give 
three ‘gallons of milk per day. Mil- 
Jer iv. State,.99 Ga. 207,25 SE 169. 
(11) That a certain collecting agency 
would pay a certain per cent on ac- 
counts turned over to it which it 
failed to collect. Hurst v. State, 39 
Nex. Cr. 196... 45 SW,573. -. (12). That 
accused would assign a certain note 
which he had before that time, for 
a valuable consideration, passed to 
the assignee. McKenzie v. State, 11 
Ark, 594. (18) Pretending that the 
money. obtained by accused is. to be 
used for a certain purpose in the 
future. Com. v. Warren, 94 Ky. 615, 
Zoe Wied Oey LO. Koyts + 249> — Come, vs 
Moore, 99 Pa. 570; Reg. v. Lee, 9 
Cox C.. C. 304.. (14). That accused 
intended to marry and wanted the 
money to pay for a wedding suit he 
had purchased. Reg. v. Johnston, 2 
Moody C. C.. 254. (15) .That ac- 
cused could and would obtain the 
payor’s release from service in a 
foreignjarmy. Peo. v. Majorana, 155 
App. Div. 431, 140 NYS 8 

[ce] Representations as to exist- 
ing facts and past and future evenis. 
—If several false pretenses are 
made, some of which refer to exist- 
ing facts or past events, while others 
refer solely to future events, it is 
sufficient to sustain a conviction to 
show false representations as to an 
existing fact which induced com- 
plaining witness to part with his 
property. Peo. v. Segal, 180. Mich. 
316, 146 NW 644. 

{d] Im Texas under Pen. Code 
“-(1911) art 1332 the rule that the 
false representation must be as to 
something present or past has no 
application where the charge is theft 
by false pretense. Gibson v. State, 
85 Tex. Cr. 462, 214 SW 341. 

94, State-v. Switzer, 63 Vt. 604, 
22 A 724, 25 AmSR 789; In re Green- 
ough, 31 Vt: 279; State v. Hathaway, 
168 Wis. 518, 170 NW 654; Young 
v. Rex, 3 T. R. 98, 100 Reprint 475. 

[a] Rule applied.—(1) Where the 
representation was that a certain in- 
gredient then in a simple state would 


when combined produce a nonexplo- 
sive-burning fluid. In re Greenough, 
31' Vt. 279. (2) Where the pretense 
was that accused had made a bet that 
a certain person would on the next day 
run ten miles in> one hour. Young 
v. Rex, 8 T. R>-98, 100 Reprint 475. 

95. Ala.— Addington v. .State; 16 
Ala, A.'10, 74 S 846; Wilkerson: v. 
State, 140 Ala. 155, 36 S 1004. 

1ll.— Moore v. Peo., 190 Ill. 331, 60 


NE 535. 

Ky,—Day. v. Com? i100 SW -427; 
33 KyL 560. 

Mass.—Com v. Stevenson, 127 
Mass. 446 

N. ‘Y.—Peo. v. Miller, 169 N.Y. 


339, 62 NE 418, 88 ioe 546. [rev 
64 App. Div. 450,72 NYS 25 

N. C.—State v. Sherrill, OB. N. C. 663. 

Oh.—Williams vy. State, 77 Oh. St. 
468, 838 NE 802, 14: LRANS 1197. 
fob ae v. Tyszka, 16: Pa. ‘Dist. 

Wash.—State v. Bingham, 51 Wash. 
(EGS SE eis ‘ 

fa] Collateral matter. — A false 
statement concerning a _ collateral 
matter, intended to induce a pur- 
chase or the making-of a subscrip- 
tion to a charitable or religious 
cause, is not a false pretense within 
the meaning of the statute, as where 
one soliciting a subscription for the 
building of a Roman catholic church 
falsely represents that he is a Roman 
catholic priest. Urban v. Tyszka, 16 
Pa. Dist, 625! 

96. Ill—Hoge v. First Nat. Bank, 
Sy awe Ol. 

Iowa.—State v. Goble, 60 Towa 447, 
15 NW 272. 

Ky.—Smith v. Com., 153 Ky. 385, 
155 SW 1125; Hall v. Com. 9 SW 
409, 10 Kyl "468 

Mass.—Com. v. Drew, 19 Pick. 179; 
Gom:. v Wilgus; 4 Pick 1i7ii: 

Or.—State v. Renick, 56 P 275. 

Pa.—Com. v. Springs, 2 LegGaz 93. 

Philippine.—U. S. v: Dedicatoria, 4 
Philippine 183. 

Vt.—State v. Marshall, 77 Vt. 262, 
59 A. 916. 

Eng.—Reg. v. Bloomfield, C. & M. 
537, 41 HCL 293; 

And see False Personation ante 
p 576. 
* 97. Pearce vy, State, 115 Ala. 115, 
22 S 502; Lawson v. State; 120 Ark. 
337, 179 SW 818; Jackson v. State, 
118 Ga, 125, 44 /SH 833; Drake v. 
Staite, 2 Okl. Cr, 643, 103 P 878. 

98. Lawson v. State, 120 Ark. 337, 
179 SW 818; Perkins v. State, 67 ind. 
270, 33 AmR 89;.Com, v. Henry, 22 
a PRs: 

Ga.—Williams v. State, 8 Ga. 
‘A: 9283, 70 SH 47. 

Ky.-Com. v. Barnett, 95 Ky. 302, 
25. SWe 109,715, Kyl. 619: 

N. -Y.— Peo, v. Eaton, 122 App. Div. 
706, 107 NYS 849. [aff 192 N. Y. 542 
mem, 84,NE 1116 mem]; Peo. v. 
Reavey, 38 Hun 418 [aff 104 N. Y. 683 
mem] 39 Hun 364. 

N. C.—State v. Dickson, 88 N.C. 643. 

Eng.—Rex. v. Airey, 2 East 30, 102 
Reprint 279. 

1. State v. Seligman, 127 Iowa 415, 
103 NW 357; Peo. v. Spiegel, 143 N. Y. 
107, 38 NE 284 [aff.75 Hun 161, 26 
NYS 1041]; Peo. v. Dimick, 107 N. Y. 
13, 14 NE 178; Reg. v. Dent, 1 C. & K. 
249, 47. HCL 249; Reg. v. Powell, 15 


For later cases, developments and changes in the law see cumulative Annotations, 


‘“ 


validity of a claim for money or of a right upon 
which to predicate such a claim,! or submits false 
proofs of loss of property,” or a false claim for per- 
sonal injuries,® or misreads a deed to an illiterate 
person.‘ or represents that he has telegraphic com- 
munication with a race track and is receiving in- 
formation as to the results of. the races,® or makes 
a false statement.as to his age,® or makes false state- 
to the title or ownership of property,’ 
or falsely represents that property is unencum- 


Eps is C. 568; Reg. v. Cooke, 1 F. & 
2. Saylor v. Com., 149 Ky./152, 148 


SW 6; Peo: v.) Byrd). 1,Wheelt Gr, 
CN. Y.) 242. 
[a] Tlustration.—Where after a 


fire which destroyed accused’s fac- 
tory, he included in his proots of loss 
a machine which had been removed 
before.the fire and collected its value 
from the insurance company. Peo. v. 
Byrd, 1: Wheel. Cr. (N. Y.) 7242: 

3. Com. v. Burton, 183 Mass. 461, 
67 NE 419. 

4 Webster v. Peo., 92 N.Y: 422. 

5. Griswold v. State, 77 Fla. 505, 
82S 44. 

6. Com. y. Ferguson, 135 Ky. 32 
121 SW 967, 24 LRANS 1101, oi ‘Ann 
Cas 434, 
an if Ala.—Frederick v. State, 39 S 

ren —Ridgel v. State, 110 Ark. 606, 
162 SW 1773; Donohoe v. State, 59 
ATT, 121 ‘SW 226. 

Cal.—Peo. v. Bryant, 119 Cal. 
51 P 960; Peo. v. Hamberg, 84 Cal. 
468, 24 P 298, 

Colo. —Miller v. Peo., 22 ‘Colo. 530, 
45 P 408. 

Conn.—State v. Penley, 27 Conn. 587. 


DID, 


D. C.—Robinson v.'U. Si, 42 App. 
186; Partridge v. U. S., 39 App. 571, 
AnnCas1917D 622. 

Fla.—Morris v. State, 54 Fla. 80, 
45 S 456, 14 AnnCas 285. 

Ga.—Crawford v. State, 117 Ga. 


247, 43 SH 762; Holton v. State, 109 
Ga. 127, 34 SE 368; Williams v. State, 
105 Ga. 606, 31 SE 546. 

Il—Moore v. Peo. 190T11, 3317460 
NE 535; Thomas v. Peo., 113° TU. bat. 
Ind. —Casily v. State, 32 Ind. 62. 
Iowa.—-State v. Kealy, 89 Iowa 98, 
56 NW 284; State v. Fooks, 65 Iowa 

196, 452, 21 NW DO ese 
Ky.—Martin v. Com., 102 SW 273, 
31 KyL 268. 
Me.—State yv. Hill, 72> Me. 238. 
Mass.—Com. v. Lee, 149 Mass. 179, 
pueett 299; Com. v. Lincoln, 11 Allen 
Mich.—Peo. v. Oscar, 105 Mich. 704, 
63 NW 971. 


Mo.—-State v. Hubbard, 170 Mo. 
346, 70 SW 883. 
N. Y.—Peo. v. Kendall, 25 Wend. 


399, 37 AmD 240. 

sgh Om. Vv. Gockley, U4 Pal DISt. 
Philippine.—U. S. v. Mendezona, 2 

Philippine 353. 
Tex.—King v. State, 66 Tex. Cr. 

397, 146 SW 5438; Melton vy. State, 63 


Tex. Cr. 573, 140 SW 781; Brown 
Vv. State, 43 “Tex. -Cre1433) 0082" sai 
811; Lively v. State, (Gr: ) 74 SW 


[§ 18 


321; Tuttle v. State, (Cr.) 49 SW 82. : 


Wash. —State v. Garland, 65 ‘Wash. 
666, 118 P 907. 

Wyo.—Martins v. State, 17 Wyo. 
319, B21, 98 P 709, 22 LRANS 645. 

Que.—Reg. v. Judah, 8 Montr. Leg. 
N. 124; Rex v. Provost, 29. CanCr 
Cas 247. J 
[a] Buildings upon land.—A mis- 
representation by a person that cer- 
tain buildings are upon land which 
he owns, by means of which he ob- 
tains a loan of money, is a false pre- 


tense. Peo. v.. Osear, 105 Mich. 704, 
63 NW 971; Reg. v. Burgon, 7 Cox 
A150. 


OXMTe peas Reg. v. Huppel, 
Q. B. 281. we 


same title, page and note number. 


On Oy Be 


§§ 13-14] 


-bered,® or upon the sale of a mortgage represents 
that it is a first lien on the mortgaged property,® or 
falsely represents that certain land is open to home- 
stead entry,’? or makes false representations as to 
his business,’ or business connections,!? renders 
himself criminally liable. A false representation as 


_ [ob] Pretense of title to land not 
in existence.—A false pretense -of 
title to land. not in existence is 
within the statute, even though there 
is a warranty in the deed. Com. v. 
Alsop, 1) Brewst. 328. 

[ec] A clause of a deed by which 
the borrower of a sum of money 
falsely declares property well and 
truly to be long to him may consti- 
tute a false pretense. Reg. v. Judah, 
8 Montr. Leg. N. 124. 

[d] Ownership of check.—A false 
representation by one person to an- 
other that the former owns a check 
on a bank, of a certain specified 
value, is, other material facts exist- 
ing, a false pretense within our stat- 
ute. Casily v. State, 32 Ind. 62. 

8, Colo.—Miller v. Peo., 
530, 45 P 408. 

Ga.—McGee v. State, 97 Ga. 199, 22 
SE 589; Burns v. State, 20 Ga. A. 
77, 92 SH 548. 

Ill.—Keyes v. Peo., 197 Ill. 638, 64 
NE 730. 

Ind.—State v. Pryor, 30 Ind. 350. 

Kan.—State v. Wilson, 73 Kan. 334, 
80 P 639, 84 P 737, 117 AmSR 479. 

Minn.—State v. Butler, 47 Minn. 
483, 50 NW 582. 

NoiG:- {State vy. Garris,,.98°N; C 
733, 4.SE 633; State v. Munday, 78 
N. C. 460. 

Tex:—La Moyne v. State, 53 Tex. 
Gr.1224, £11 SW: 950. 

ence: v. Meakin, 11 Cox C. C. 
270. 

Ont.—Rex v. Cohen, 33 Ont. L. 340, 
8 OntWN 110, 25 DomLR--510, 24 
CanCrCas 238. 

[a] Mere delivery not a pretense. 
—A mere delivery by a person of 
property represented to be free from 
encumbrances without claiming to be 
the owner of it, whereby money is 
obtained, is not a false pretense. 
Jenkins v. State, 97 Ala. 66, 12 S110. 

9, Peo. v. Sully, Sheld. (N. Y.) 17, 
5 Park. Cr. 142. 

10. State v. Millroy, 103 Wash. 
193, 174 P 10. 

11. Ala.—Bobbitt v. State, 87 Ala. 
91, 6S 378. 

Towa.—State v- Hollingsworth, 13 
Iowa 471, 109 NW 1003. 

Kan.—State v. Briggs, 74 Kan. 377, 
380, 86 P 447, 7 LRANS 278, 10 Ann 
‘Cas 904. 

Ky.—Com. v. Scroggin, 60 Sw 528, 
22 Kyl 1338; Taylor v. Com., 94 Ky. 
281, 22 SW 217, 15 Kyl 49. 

Mass.—Com. v. Blood, 141 Mass, 
571, 6 NE. 769; Com. v. Stevenson, 
127 Mass. 446. , 

Mich.—Higler v. pt 44 Mich. 299, 
6 NW 664, 38 AmR 3 

N. Y.—Thomas v. Peo., 34 N. av 
351; Peo. v. Snyder, 110 Avp. Div. 
699, 97 NYS 469; Peo. v. Dalton, 2 
Wheel. Cr. 161. 

Pa.—Com. v. Poulson, 2 Pars. Eq. 
Cas. 326. 

Wis._State v. Hathaway, 168 Wis. 
518, 170 NW 654; ee v. Gross, 62 

is. 41, 21 NW __ 802. 

Nah! beens vi-Crab; 11’ Cox"C) C. 
85; Reg. v. Hamilton, 10 Jur. 1028; 
Reg. v. Moseley, L. & C892: 

Ont..-Rex v. Cohen, 33 Ont. L. 340, 

8 OntWN 110, 25 DomLR 510, 24 Can 
rCas 238. 

5 12, I1l.—Berkenfeld v. Peo., 92 Ill. 

A. 400 [aff 191 Ill. 272, 61 NE 96]. 


Ky.—Com. v. Scroggin, 60 SW 528, 
22 KyL 1338. 
Mass.—-Com. vy. Hershell, Thach. 


eri 0: : 
f Miss.—Smith v. State, 55 Miss. 513. 

N. Y.—Peo. v. Johnson, 12 Johns. 
292. 

Eng.—Reg. v. Archer, 6 Cox CuGn.bL5. 

[a] A representation that accused 


22 Colo. | 


FALSE PRETENSES 


future event, is 


had a partner when in fact the part- 
ner was a man of straw engaged for 
the purpose of gaining fraudulent 
credit constituted a false pretense. 
rea v. Hershell, Thach. Cr. (Mass.) 
VU. 

ig. Com. v.. Norton, “f1-~ Altén 
(Mass.) 266. But see Reg. v. Wooley, 
3 C. & K. 98 (under English statutes). 

[a] Tllustvation.—A false state- 
ment to the prosecutor that accused 
had on a previous day paid him a 
bank bill and had not received back 
the proper change is not within the 
statute. Com. v. Norton, 11° Allen 
(Mass.) 266. 

14. Com. v. Springer, 8 Pa. Co. 115. 

{a] Mllustration.—A false _ state- 
ment that it is necessary for the 


‘prosecutor to own certain shares in 


a corporation in order that he may 
participate in a drawing of lots, al- 
though made for the purpose of in- 
ducing the prosecutor to buy the 
shares, is not a false pretense. Com. 
v. Springer, 8 Pa. Co, 115. 

15. U. S.—Biddle v. U. S., 156 Fed. 
759, 84 CCA 415. 

Ala.—Wilkerson v. State, 140 Ala. 
155,36 S 1004; Colly v. State, 55 Ala. 85. 

Ark.—Conner v. State, 137 Ark. 128, 
206 SW 747; Mitchell. v. State, +70 
Ark. 30, 65 SW 935; Burrow vy. State, 
12 Ark. 65; McKenzie v. State, 11 
Ark. 594. 

Cal.—Peo. v. Kahler, 26 Cal. A, 449, 
147 P 228; Peo. v. Bowman, 24 Cal. 
A. 781, 793, 142 P 495; Peo. v. Green, 
92 Calin Avii4bs) 183 Pi, 3345, Peo... V. 
Schenone, 19 Cal; A. 280, 125 P 758. 

Colo.—Peo. v. Orris, 52 Colo. 244, 
121 P 163, 41 LRANS 170. 

Dp. C—Engel v. U. S., 48 App. 466. 

Fla.—Morris v. State, 54 Fla. 80, 
45 S 456, 14 AnnCas 285; Scarlett 
v. State, 25 Fla. 717, 6 S 767. 

Ga.—Edge v. State, 114 Ga. 1138, 39 
SH 889; Dickerson v. State, lis Ga. 
1035, 39 SE 426; Holton v. State, 109 


Ga. 127, 34 SE 358; Garlington Vv. 
State, 97 Ga. 629, 25 SH 398, Ryan 
v. State, 45 Ga. 128; Iennell v. State, 


173,84 SE. t215 Meacham 
vy. State, 7 Ga. A. 7138,- 68 SH 52; 
Oliver v. State, 6 Ga. A. 791, 65 SH 
843; Franklin v. State, 2 Ga. A. 385, 


16 Ga. A. 


Tll.—Cowen v. Peo., 14 Til. 348. 
Ind.—State v. Ferris, 171 Ind. 562, 


Strong v. State, 


. 111; State v. 
Bf nea aeaite vy. Hollingsworth, 132 
Towa 471, 109 NW ‘1008; 
Dowe, 27 Iowa 2738, 1 AmR 271. 

Kan.—State v. Crane, 54 Kan. 251, 
38 P 270; In re Eberle, 44 Kan. 472, 
94 P 958; State v. Cowdin, 28 Kan. 
269; In re Snyder, 17 Kan. 542. if 

Ky.—Steely v. Com., 171 Ky. 58, 
186 SW 883; Com. v. Tidwell, 
Tye LA 7 27 SW 102; Com. v. War- 
ren, 94 Ky. 615, 28 Sw 193, 15 Kyl 
249; Com. v. Moore, 89 Ky. 542, 12 
Sw 1066, 11 oe 971; Glackan Vv. 

m., 3 Mete. 232. 
rare State vy. Mills, 17 Me. 211. 

Mass.—Com. v. Althause, 207 Mass. 
32, 93 NE 202, 31 LRANS 999; Com. 
vy. Lincoln, 11 eae F333 °: Com My. 

w, 19 Pick. 179. 
De iide dHammmack vy. State, 114 
Miss. 611, 75 S 486. 

Mo.—State v. Young, 195 SW 998; 
State v. Eudaly, 188 Sw 110; State 
v. Booth, 186 Sw _ 1019; State v. 
Jamison, 268 Mo. 185, 186 SW 972; 
State v. Young, 266 Mo. 723, 1838 SW 
305; State v. Krouse, (A.) 156 SW 
727: State v. Morris, 230 Mo. 631, 132 
Sw 590; State v. Petty, 119 Mo. 425, 
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to an act done or omitted by the prosecutor him- 
self,1® or of the advisability of the prosecutor’s doing 
an act,!4 has been held not to be within the statute. 

[§ 14] b. Simple Promise. 
promise to do something, relating as it does to a 


In general, a mere 


not within the statute,!5> however 


24 SW 1010; State v. Cameron, 117 
Mo. 641, 23 SW 767; State v. De Lay, 
93 Mo. 98, 5 SW 607; State v. Evers, 
ine ue. Weel rite? v. Allison, (A.) 
08; State v. Krou é 

An 424, 156 SW. 727. "hereat we 

ebr.—Mason v. State, 99 
221, 155 NW 895; Cook v. State 71 
Nebr. 243, 98 NW 810. : 

f —State v. King, * 
219, 34 A 461. $i lrg hee 

. Y.—Peo.' v. Miller, 169 N. * 
339, 62 NE 418, 88 AmSR 546; Oe 
v. Blanchard, 90 N. Y. 314; Ranney 
Vv. Peo; 22-N.) ¥.' 413* Peo. Vi Brét- 
ton, 157 App. Div. 341, 142 NYS 256 
[app dism 210 N. Y. 585 mem, 104 
NE 1136 mem]; Peo. v. Majorana, 
155 App. Div. 431, 140 ‘NYS 8; Peo. 
v. Wicks, 11 App. Div. 539, 42 NYS 
630 [aff 154 N. Y. 766 mem, 49 NE 
1102 mem]; Peo. v. Laurence, 66 
Hun 574, 21 NYS 818 [aff 137 N. Y. 
517, 38 NEY 5477; Pratt v. Bogardus, 
49 Barb. 89; Peo. v. Cerrato, 99 Misc. 
256, 165 NYS 694; Peo. v. Hart, 35 
Misc. 182, 71 NYS 492; Peo. v. Tomp- 
kins, 2 Edm. Sel. Cas. 191, 1 Park. 
Cr. 224; Lynch v. Dowling, 1 NYCity 
Ct -163;.. Peo. —v.. Williams; -4-)Hilly9; 
49 AmD 258; Peo. v. Thomas, 3 Hill 
169; Peo. v. Haynes, 14 Wend. 546, 
28 AmD _530; Peo. va Haynes, 11 
Wend. 557. 

N.. C.—State v. Knott, 124 N. C. 
814, 32 SH 798; State v. Phifer, 65 
ING Gulls cube 

N. D.—Spriggs v. Craig, 36 N. D. 
160, 161 NW 1007. 

Oh.—Dillingham v. State, 5 Oh. 
St. 280; Winnett v. State, 18 Oh. Cir. 
Ct. '515,:;10 Oh. Cix,) (Dec: 4245. 

Okl.—Taylor vy. Terr., 2 Okl. Cr. 1, 
99 P 628. 

Pa.—Com..v. Moore, 99 Pa. 570; 
Urban v. Tyszka, 16 Pa. Dist. 625; 
Com. v. Shissler, 7 Pa. Dist. 344; 
Com. v. Mullen, 4 Pa. Dist. 656; Com. 
v. Hutchinson, 2 Pars. Eq. Cas. 309; 
Com, v. Evans, 28 LegInt 310; Com. 
v. Ferguson, 4 Leg&InsR 147; Com. 
v. Hickey, 3 PaLJ 86; Com. v. Lund- 
berg, 18 Phila. 482. 

22 


Porto Rico.—Peo. 
Porto Rico 440. 

S. C.—State v. Haines, 23 S.C. 170. 

Tenn.—Canter v. State, 7 Lea 349. 

Tex.—Williams v. State, 84 Tex. 
Cr. 626, 209 SW 655; Anderson vy. 
State) 0.77) TexiCr.) 31,. 47-7 «SW 85; 
McDowell v. Com., (Cr.) 123 SW 
313; Johnson v. State, 57 Tex. Cr. 
347, 123 Sw 143; Hurst v. State, 39 
Tex, Cr. 196, 45 SW 573; Martin v. 
State, 36 Tex. Cr. 125, 35 SW. 976; 
Blum v. State, 20 Tex. A. 578, 54 
AmR 530; Allen v. State, 16 Tex. A. 
150; Matthews v. State, 10 Tex. A. 279. 

Utah.—State v. Howd, 188 P 628. 

Wis.—State v. Hathaway, 168 Wis. 
518, 170 NW 654; State v. Black, 75 
Wis. 490, 44 NW 635. 

Fing.—Reg. v. Burrows, 11 Cox C. 
CG. 258, 91 Reprint 1142; Rex v. Brad- 
ford, 1 Ld. Raym. 366, 3 Salk. 189, 
91 Reprint 768; Rex v. Douglass, 1 
Moody C. C. 462; Rex v. Goodhall, 


R. & R. 343. 

: Bertles, 13' U. C. 
Cc. P. 607; Rex v. Gurofsky, 16 
OntWN 19, 31 CanCrCas 59. 

[al Representations held to be 
promises.—(1) Promises and agree- 
ments to transform horse cars so 
that they could be run by electricity 
and to return them, made to induce 
a delivery of the cars. Peo. Vv. Lau- 
rence, 66 Hun 574, 21 NYS 818 [aft 
PomIEN Vo 517; 83 NE 6477.) (2) A 
statement by an agent that his prin- 
cipal would deliver a sewing ma- 
chine to the purchaser of a picture. 
Com. v. Tidwell, 162 Ky. 114, 172 


v. Ramirez, 
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false or fraudulent the promise may be.1®¢ And this 
is the rule although the defrauded party was induced 
by such promise to part with his property.!7 
been held where the pretense is consistent only with 
a promise that the offense is not committed, even 
though the promise unintentionally conveyed to the 
mind of the defrauded party the statement of an 
existing fact.1* Under some statutes obtaining prop- 
erty by means of false promises is indictable in cer- 


tain cases.!9 
[Seldi|- ¢; 


Sw 102. (3) Promising to. give 
prosecutor a check on a certain bank. 
Scarlett. v. State, 25 Fla. 717, 6 
767. (4) Promise to use note ob- 
tained aS a renewal note. Com. v. 
Warren, 94 Ky. 615, 23 SW 1938, 15 
KyL 249. (5) Where accused false- 
ly represented to A that he had then 
and there in his possession a check 
for the payment of money drawn by 
him in favor of A, from the pro- 
ceeds of which he intended to pay 
certain bills due from A to other 
persons. Com. v. Stevenson, 127 
Mass. 446. (6) Where accused pro- 
cured prosecutor’s indorsement of a 
note on a representation that he 
would use the note to take up and 
cancel another note of the same 
amount, then about maturing, on 
which prosecutor was liable as in- 
dorser. Com. v. Moore, 99 Pa. 570. 
(7) That a’ draft is good in the 
sense that it will be paid at ma- 
turity. ~Com. -v. Garver, ‘16 Phila. 
(Pa.) 468. (8) A promise to change 
a bill, Reg. v. Gemmell, 26 ‘U) Cc. 
Oe = 312, (9) Mere promise to 
marry. Reg. v. Johnston, 2 Moody 
C.-C. 264. (10). On contracting ‘to 
purchase an article of merchandise 
and to pay a certain sum therefor, 
agreeing that, if the price is not 
paid at the time stipulated, labor to 
the value of the price will be per- 
formed. Calhoun v. State, 119 Ga. 
312, 46 SE 428. (11) Promise by 
accused to furnish a bond to secure 
his customers, accompanied by ne- 
gotiations with a surety company for 
a bond. Peo. v. Green, 22 Cal. A. 
45, 183 P 334. (12) A representa- 
tion that one will invest in certain 
property, and failure to do it. Mc- 
Dowell v. Com., 136 Ky. 8, 123 SW 
313. (138) Falsely promising to 
bring note to have indorsement made 
thereon. Reg. v. Bertles, 13 U. C. 
C. P. 607. (14) That accused would 
hire another. Ranney v. Peo., 22 N. 
Y. 413. (15) That accused would 
pay out of the proceeds of property 
when it should be sold. Glackan v. 
Com., 3 Metc. (Ky.) 232. (16) That 
accused would go and work out the 
amount loaned. Ryan v. State, 45 
Ga. 128. (17) That accused would 
assign a certain note. McKenzie v. 
State, 11 Ark. 594. (18) The rep- 
resentation by the buyer of cattle 
that he would pay therefor on their 
arrival, although made without in- 
tention to pay. State v. Howd, 
(Utah), 188 P 628. 

{b] The addition of the words 
“false statement” to the words 
“false pretense,” usually appearing, 
does not widen the scope of the stat- 
ute so as to include false statements 


as to the future or promises. State 
v. Tull, 42 Mo. A. 324. 
[c] Under the Massachusetts 


statute punishing the obtaining of 
goods with intent to defraud under 
“false color and pretense of carry- 
ing on business and dealing in the 
ordinary course of trade,” a false 
and fraudulent representation by a 
person purchasing goods that he 
wants them for purposes of resale 
in the regular course of business is 
a statement of fact and not a prom- 
ise of a mere expression of a prom- 
ise. Com. v. Drew. 153 Mass.:588, 27 
Nk 593; Com. v. Walker, 108 Mass. 


Promise Combined with Representa- 


FALSE PRETENSES 


It has 


: [§§ 14-15 


tion of Fact. While the crime is not committed by 
a mere false promise without a false statement of 
fact,?° a false statement of faet may become effec- 
tive only by being coupled with a false promise.?! 
When this is the ease the statement of fact and 
the promise may be considered as together constitut- 
ing the false pretense and a conviction may follow, 
or, if the statement of fact and the promise can be 
separated and prosecutor relied in part on the for- 


mer, the promise may be disregarded and accused 


309. 

16. Mason v. State, 99 Nebr. 221, 
155 NW 895; Cook v.. State, 71 Nebr. 
243, 98 NW 810; State v. Haines, 23 
S.C .aa 70, 

17. Peo. ~% Miller, 169. N.Y... 339, 
62 NE 418, 88-AmSR 546; Allen v. 
State, 16 Tex. A. 150; Windham y. 
State, Ty ‘Lex, “Cra 384," 160), SW, t25 
Martin v. State, 36 Tex. Cr. 125, 35 
SW _ 976. 

aes Rez. v., burrows, 11 Cox 'C.'C! 
258. 

19. See statutory provisions. 
[a] Obtaining property 
promise to perform services 
Edwards v. State, 45 Fla. 22, 
853; Townsend v. State, 124 Ga. 69, 
52 SE 298; Banks v. State, 124 Ga. 
15, 52 SE 74, 2 LRANS 1007;, Lamar 
v. State, 120 Ga. 312, 47 SE 958; Cal- 
houn v. State, 119 Ga. 312, 46 SH 
428; (State. v. Griffin, 154 Ne -O.ell? 

70 SE 292. : 

[b] In North Carolina the stat- 
ute (Code § 1027) makes it an of- 
fense to obtain “advances upon rep- 
resentation of the ownership of prop- 
erty and promising to apply the 
same to payment of the debt, and 
failing to do so.” State v. Torrence, 
127 N.C, 550,’ 558,' 37° SE 268. 

20. See supra § 14. 

21. Smith v. State, 116 Ga. 587, 
42 SE 766; Holton v. State, 109 Ga. 
127, 34 SE 358; Com. v. Howard, 24 
Pa. Dist. 1075; Com. v. Yunginger, 
21 Pa. Dist. 729. 

22, Ark—Donokoe v. State, 59 
Ark. 375, 27 SW 226; State v. Vandi- 
mark, 35 Ark. 396. 

Cal,.—Peo. v. Bowman, 24 Cal. A. 
781, 142 P 495. 
mS me v. Nichols, 1 Houst. Cr. 

4, 

Fla.—Morris vy. State, 54 Fla. 80, 
85, 45 S 456, 14 AnnCas 285. 

Ga.—Oliver v. State, 6 Ga. A. 791, 
65 SE 843; Smith v. State, 116 Ga. 
587, 42 SE 766; Holton vy. State, 109 
Ga. 127, 34 SE 358; Thomas v. State, 
90 Ga. 437, 16 SE 94; Hansford y. 
State, 7 Ga. A. 196, 66 SE 400. 

Ill.— Peo. v. Weil, 243 Ill. 208, 90 
NE 731, 184 AmSR 357; Chilson vy. 
Peo., 224 Tll. 535, 79 NE 934; Jack- 
Son’ -v.i Peoyol$ Wb vA. 508; 

Iowa.—State vy. Hollingsworth, 132 
Iowa 471, 109 INW 10038; State v. 
Tripp, 113 Iowa 698, 84 NW _ 546; 
State v. Fooks, 65 Iowa 196, 452, 21 
NW_ 561, 773; State v. Montgomery, 
56 Iowa 195, 9 NW 120; State v. 
Dowe, 27 Iowa 273, 1 AmR 271. 

Kan.—State v. Terrill, 87 Kan. 745, 
125 P 65; State v.. Briges, 74. Kan. 
377, 86 P 447, 7 LRANS 278, 10 Ann 
Cas 904; State v. Gordon, 56 Kan. 
64, 42 P 346; State v. Cowdin, 28 
Kan, 269. 

Ky.—Steely v. Com wiilasky. 58) 
186 SW 883; Com. v. Tidwell, 162 Ky. 
114, 172 SW 102; McDowell v. Com., 
1386 Ky. 8, 18, 123 SW 313; Com. y. 
Moore, 89 Ky. 542, 12 SW 1066, 11 
KyL 971. 

Md.—Jules y. State, 85 Md. 305, 36 
A 1027. 

Mass.—Com. y. Althause, 207 Mass. 
32, 48, 93 NE 202, 31 LRANS 999; 
rope v. Drew, 153 Mass. 588, 27 NE 

Mich.—Peo, v. Segal, 180 Mich. 316, 
146 NW _ 644; Peo. v. Winslow, 39 
Mich. 505. 


be convicted on the statement of fact.22 


notes 


The mere 


Minn.—State vy. Thaden, 43 Minn. 
325, 45 NW 614. 

Mo.—State v. Booth, 186 SW 1019; 
State v. Vandenburg, 159 Mo. 230, 60 
SW 79; State v. Janson,\80 Mo. 97; 
State v. Vorback, 66 Mo. 168; State 
Waghet QuBe, 171 Mo. A. 424, 156 SW 
727: 

N. H.—State v. King, 67 N. H. 219, 
34 A 461. : 

N. Y.—Watson y. Peo., 87 N. Y. 561, 
41 AmR 397 [aff 26 Hun 76]; Peo. 
v. New York County Ct. Oyer & T., 
83 N. Y¥. 436; Peo. v. Bretton, 157 
App. Div. 341, 142 NYS 256 [app dism 
210 N. Y. 585 mem, 104 NE 1136 
mem]; Peo. v. Jefferey, 82 Hun 409, 
eee 267; Peo. v. Haynes, 11 Wend, 
MDI 

N. D.—State v. Henderson, 176 NW 
126; State v. Merry, 20 N. D. 337, 
127 NW 83, 90. : 

Or.—State v. Germain, 54 Or. 395, 
LOS P= 521 

Pa.—Com. v. Wallace, 114 Pa. 
405, 6 A 685, 60 AmR 353; Com: v. 
Howard, 24 Pa. Dist. 1075; Com. v. 
Yunginger, 21 Pa. Dist. 729; Com. v. 
opeet County Prison, 15 WklyNC 

Tex,—Pickens v. State, 78 Tex. Cr. 
34, 180 SW 234; Boscow v. State, 33 
Tex. Cr. 390, 26 SW 625; Brown v. 
State, (Cr.) 22 SW 22.. 

Wis.—State v. Hathaway, 168 Wis. 
518, 170 NW 654. 

Eng.—Reg. v. Speed, 15 Cox GC. C. 
24; Reg. v. Thompson, 9 Cox G. GC. 
222; Reg. v. Jennison, 9 Cox C. CG. 
158; Reg. v. West, 8 Cox G:C Le 
Reg. v. Fry, 7 Cox C, C. 394; Reg. 
v. Bates, 3 Cox C. C. 201;°Reg. v. 
Asterley, 7 C. & P. 191, 32. ECL 567; 
Rex y.)) Bancroft)! 26— Tsitihs Bi 10; 
ore v. Rex, 3 T. R. 98, 100 Reprint 


N. S.—Rex v. Nowe, 36°:N.0S. 534. 
Ch he We Mee; 23 Ue Cir Qe es 
[a] Rule applied.i-c(1) One who 
falsely represents himself to be a 
pension agent, and that he will ob- 
tain a pension for prosecutrix, and 
thereby obtains money from her, is 
liable to convietion. Pearce vy. State, 
115 Ala. 115, 22 S$ 502. (2) Where 
money was obtained by the prisoner 
from an unmarried woman on the 
false representation that he was a 
single man, and that he would fur- 
nish a house with the money, and 
would then marry her, the false rep- 
resentation of an existing fact, that 
he was a single man, was sufficient 
to support a conviction for false pre- 
tenses, although the money was ob- 
tained by that representation united 
with the promise to furnish a house 
and then marry. Reg. v. Jennison, 
5. Cox: C. 158. (3) Where the pre- 
tenses which are false are that ac- 
cused was 
R with which to pay certain notes 
secured by a real estate mortgage. 
which had been executed by him, and 
that he had come to the holder 


thereof for the purpose and with the — 


intent to pay the notes, coupled with 
the promise to pay off the notes upon 


‘the execution of the release of the 


mortgage, and the possession of the 
( and mortgage being given to 
him, the pretenses are within the 
lee State v. Cowdin, 28 Kan. 


. . SEIS ESR Eris ompR melmS = > ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


procuring a loan from one ° 


-§§ 15-21] 


coupling of a promise with a false pretense does not 
relieve the false pretense of its false character,?* or 
remove from accused the consequences which the 
law attaches to false representations made with in- 
tent to deceive, and by which one is defrauded.2+ Al- 
though the promise is coupled with a statement of 
an existing fact, yet if the property was obtained 
by relying on the promise as the inducement, the 
offense is not committed.?® 

[§ 16] d. Warranty or Contract Combined with 
Representation of Fact. An indictment will not lie 
upon a mere false warranty, nor upon representa- 
tions to be implied from mere promises or contract 
obligations.?® But, although there is a warranty or 
contract on the part of accused, if there are also 
false representations of fact, an indictment. will 
lie, provided the representations, and not the war- 
ranty or contract, induced the act of the other 
party.27 here are, however, earlier cases holding 
that if a warranty is added to the false pretense 
the offense is not committed.?® . 

[$ 17] e. Statement of Intention. Some au- 
thorities have held that a state of mind is a fact, 
and that therefore a false statement as to the inten- 
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tion of the accused is a false pretense as to an exist- 
ing fact.2® Other authorities have held that a rep- 
resentation as to intention is not within the stat- 
ute.%° 

[§ 18] f. Statement of Expectation. A false 
statement of an expectation is not a false pretense 
within the statute.*+ But where such a statement is 
coupled with a statement of an existing fact, the 
offense may be committed.?? 

[§ 19] g. Statement of Opinion. The state- 
ment of an opinion or judgment, even if false, will 
not sustain an indictment for obtaining property by 
false pretenses.** However, an indictment for the 
offense may be predicated of a representation relat- 
ing partly to matters of fact and partly to matters 
of opinion, where it appears that the loss ensued 
through acting on the representation as to the fact.*+ 
Where one represents a thing to be true when he 
knows it is not, such a representation falls within 
the statute, because it is a pretense of the fact and 
not a mere opinion.,*° 

[§ 20] h. Statement of Desire. A false repre- 
sentation of a desire is not within the statute.%® 

[§ 21] i. Statement as to Authority or Power. 

[a] Statements held expressions 
of opinion.—(1) That land is of a 
certain value. State v. Paul, 69 Me. 


215; Reg. v. Durocher, 12 RevLeg 697. 
(2) That a lot is “nicely located.” 


23. State v. Briggs, 74 Kan. 377, [a] MIlustration.— A  representa- 
86 P 447, 7 LRA 278, 10 AnnCas 904; | tion by accused that his brother was 
Com. v. Tidwell, 162 Ky. 114, 172 ]|soon to arrive and bring with him 
SW 102. money for accused, coupied with a 

24. Smith v. State, 116 Ga. 587, |statement that accused would use 
42 SE 766. it to pay a sum advanced by prose- 

25. Oliver v. State, 6 Ga. A. 791, |cutor. State v. Fooks, 65 Iowa 496, 

65 SE 843; Peo. v. Hart, 35 Misc. 182, | 452, 21 NW 561, 773. 
71 NYS 492; Peo. v. Tompkins, 2 33. Ala. -Woodbury v. State, 69 
Mam. Sel. Cas. GN. .Y.).4191,.1 Park. 
Cr. 224. 

26. McKenzie v. State, 11 Ark. 


594; McCrann v. State, (Ind.) 128 NE 
848: State v. Butler, 47 Minn. 483, 
50 NW_ 532. 
27. Ill.—Jackson v. Peo., 18. Ill. 
A. 508 [aff 126 Il]. 139, 18 NE 286]. 
Me.—State v. Dorr, 33 Me. 438. 


Minn.—State v. Butler, 47 Minn. 
483, 50 NW 532. 
N. Y.—Watson v. Peo., 87 N. Y. 


IN. 
561, 41 AmR 397. 
Pa.—Com. v. Alsop, 1 Brewst. 328; 
Com. v. Sebring, 1 Pa. Dist. 163. 
Ont.—Reg. v. Huppel, 21 U. C. Q. B. 


281. j 
Que.—Rex v. Provost, 29 CanCr 
Cas 247. 
28. State v. Chunn, 19 Mo. 233; 


Rex v. Pywell, 1 Stark. 402, 2 ECL 
156. See also Rex v. Codrington, 1 
Cc. & P. 661, 12 ECL 375 (remarks 
of Littledale, J., arguendo). 

29. State v. Nichols, Houst. Cr. 
(Del.) 114; State v. Dowe, 27 lowa 
273, 1 AmR 271; State v. Cowdin, 28 
Kan, 269; Com. y. Walker, 108 Mass. 
309. See also State v. Tanner, 22 
N. M. 493,164 P 821, LRA1I17E 849 
[quot Cyc] (commenting upon con- 
flict of authorities but not deciding 
question); Reg. v. Gordon, 23 Q. B. 
D. 354 (while a mere promise will 
not answer the requirements of the 
statute a statement of intention may 
involve a statement of an existing 
fact); Reg. v. Jones, 6 Gox Cre Abi: 

30. Mo.—State v. De Lay, 93 Mo. 

W 607. 
ae pall oe vy. Blanchard, 90 N. Y. 

14. : 
: Oh.—Winnett v. State, 18 Oh. Cir. 
Ct. 515, 10 Oh. Cir. Dec. 245. 

Tex.—Johnson y. State, 41 Tex. 
ne nee. vy. Woodman, 14 Cox 

BE COr ak 9. 

B 31. U. S.—Biddle v. U. S., 156 Fed. 
759, 84 CCA 415. 

Ogg v. 
138 P 3384. 

db. C.—Engel v. U. S., 48 App. 466. 

Mo.—State v. Kingsley, 108 Mo. 
135, 18 SW 994. 

Oh.—Dillingham v. State, 5 Oh. 
St...280. 

32, State v. Fooks, 65 Iowa 196, 
452, 21 NW 561, 778, 


Green, 22 Cal. A. 45, 


Ala. 242, 44 AmR 515. 

D. C.—Engel v. U. S., 48 App. 466. 

Fla.—Walker vy. State, 68 Fla. 278, 
67 S 94, LRAI915C 1161. 

Ga.—Holton v. State, 109 Ga. 127, 
34 SE 358; Webb v. State, 12 Ga. 
A. 519, 77 SE 670. ; 

229 Ill. 268, 82 


Ill.—Lory v. Peo., 
NE 261. 

Ind.—Shaffer v. State, 82 Ind. 221. 

Iowa.—State ov. Chambers, 179 
Iowa 436, 161 NW 470; State v. Webb, 
26 Iowa 262. 

Me.—State v. Paul, 69 Me. 215; 
State v. Stanley, 64 Me, 157. 

Mass.—Com, v. Riches, 219 Mass. 
433, 440, .102. NE 371, 374; Com. v. 
Burton, 183 Mass. 461, 67 NE 419; 
Com. v. Wood, 142 Mass. 459, 8 NE 
432. 

Mich.—Peo. v. Henssler, 48 Mich. 
49, 11 NW 804; Peo. v. Jacobs, 35 
Mich, 36. 

Minn.—Boasberg v. Walker, 111 
Minn. 445, 127 NW 467. 

Miss.—Smith v. State, 55 Miss. 513. 

Mo.—State v. Marion, 235 Mo. 352, 
138 SW 491; State v. Bradley, 68 
Mo. 140. 

Nebr.—Mason v. State, 99 Nebr. 
221, 155 NW 895; Cook v. State, 71 
Nebr. 243, 98 NW_810. 

Wie — State: we Lomilin, 2oNe dels 
13: 

IN. -W.—Peo. v.. Peckens, 153°N.. Y¥. 
576, 47 NE 883 [aff 12 App. Div. 626, 
43 NYS 1160]; Peo. v. Majorana, 155 
App. Div..431, .140,,.NYS. 8; Peo.: v. 
Monroe, 64 App. Divs 130, 71 NYS 
803; Scott v. Peo., 62 Barb. 62; Peo. 
y. Cerrato, 99 Misc. 256, 165 NYS 
694;. Peo. v. Hart, 35 Misc. 182, 71 
NYS 492. 

N. C.—State v. Daniel, 114 N. C. 
823, 19 SE 100; State v. Hefner, 84 
N, G. 751; State v. Young, 76 N. C. 
258. 

Oh.—Williams v. State, 77 Oh. St. 
468, 83 NE 802, 14 LRANS 1197; 
Doe v. State, 16 OhS&CP 528. 

Pa.—Com. v. Alsop, 1 Brewst. 328. 

Tex.—Curtis v. State, (Cr.) 88 SW 
236. 

Wash.—State v. Hooker, 99 Wash. 
661, 107 P 374. : 

Wis.—Bates v. State, 124 Wis. 612, 
103 NW 251, 4 AnnCas 365. 

Que.—Reg. yv. Durocher, 12 RevLeg 
697. 


Peo, v. Jacobs, 35 Mich. 36. (3) That 
medicine is “too strong.’’ State v. 
Daniel, 114 N. C. 823, 19 SE 100. (4) 
That wheat sold was dry weather 
wheat and would stand a drought 
better than other wheat, and that it 
was superior to wheat raised in an- 
other country. Curtis v. State, (Tex. 
Cr.) 88 SW 236. (5) That a certain 
third party was wealthy or worth a 
certain specified amount. Com. v. 
Stevenson, 127 Mass. 446. (6) That 
it was necessary for the prosecutor 
to be the owner of certain shares 
of stock in a corporation that he 
might participate in a drawing of 
lots. . Com: v. Springer, 8 Pa. Co. 
ale kay3 (7) That accused could buy 
on credit all the goods he wanted and 
that his business was prosperous and 
increasing. Rothschild v. State, 13 
Lea (Tenn.) 294. (8) That stock will 
have a certain value in the future. 
Lory v. Peo., 229 Ill. 268, 82 NE 261. 

[b] Statements held not expres- 
sions of apinion.—(1) State v. Cham- 
bers, 179 Iowa 436, 161 NW 470; Com. 
vy. Wood, 142 Mass. 459, 8 NE 432. 
(2) That a mortgage is ‘a good and 
sufficient security.’ Peo. v. Gibbs, 
98 Cal. 661, 33 P 630. (3) That ac- 
cused has title to a named lot of 
land. Holton v. State, 109 Ga. 127, 
34 SH 358. (4) That a person is “in- 
solvent and unable to pay.” State v. 
Romilin, 29° N. Wd. Lis 13) -2.(@) Dhaues 
theatrical enterprise was a good busi- 
ness proposition, that the show was 
booked way ahead and had been run- 
ning right along and had made good. 
Com. v. Riches, 219 Mass. 433, 440, 
107 NE 371, 374. (6) Representations 
made to induce a loan concerning the 
financial ability of the borrower and 
the value of the property conveyed 
as security. State v. Hooker, 99 
Wash. 661, 107 P 374. 

34, Whitaker v. State, 11 Ga. A. 
208, 75 SE 258 [aff 138 Ga. 139, 75 
SE 254]; State v. Terrill, 87 Kan. 
TAS, 25, Po. 6b. 

35. Holton v. State, 109 Ga. 127, 
34 SE 358; State v. Stanley, 64 Me. 
157; State v. Sherrill, 95 N. C. 663. 

36. Peo. v. Hart, 35 Misc. (N. Y.) 
182,71 NYS 492, 15 N. Y. Cr. 488. 

fal Rule applied.—An indictment 
for larceny by false pretenses, alleg- 
ing that defendant falsely pretended 
that he was desirous of purchasing 
the saloon in question, that he owned 
two houses and lots, but did not 


haye money to pay for the saloon, 
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A false pretense of having authority or power to 
do an act is within the statute, and to obtain 
property by such means is indictable.%* 
sertion that one has the ability to secure a position 
for another is a false pretense.?® Falsely asserting 
that one is the servant or representative or agent 
of another, implying as it does that he has power to 
act for another, constitutes a false pretense.®® 

A false pretense of pos- 
sessing supernatural power made for the purpose of 
obtaining money or goods is in general indictable.*° 
Statement as to Financial Ability or 
Condition. False representations as to the financial 
ability or pecuniary condition of the aceused,* or of 
a third person,‘? are within the statute in its usual 
form, unless they are merely expressions of opin- 


Supernatural power. 


[§ 22] j. 


and was desirous of paying partly 
in cash and partly by note, that a 
certain paper presented by him was a 
lien on such houses,and lots, and pre- 
vented their sale until the note was 
paid, and that he thereby induced 
complaining witness to part with his 
saloon for part cash and a worthless 
note, was demurrable as containing 
no false pretenses susceptible of de- 
nial, or proof, except those as to the 
ownership of the houses and lots, 
the indictment showing that such 
ownership was not the cause which 
‘induced the complaining witness to 
part with his saloon. Peo. v. Hart, 
35 Mise. 182, 71 NYS 492. 

37. U. S.—tLittel vy. U. S., 169 Fed. 
620, 95 CCA 148. 

Ala.—Pearce v. State, 115 Ala. 115, 


22.8 502. 
Ark.—Lawson 120 Ark. 
337, 179 SW 818. 
Ga.—Jackson v. State, 118 Ga. 125, 
44 SE 833. 
Md.—Jules v. State, 85 Md: 305, 
Allen 


36 A 1027. 
Mass.—Com. v. Jeffries, 7 


v. State, 


Dagueso Amp T12> (Com, iv. Call, 21 
Pick... 515. 

- Pa.—Com. v. Howard, 24 Pa. Dist. 
1075. 


vVt.—State v.. Marshall, 77 Vt. 262, 
59. A. 916. 

[a] Power to cure disease.—(1) 
Representations by accused that the 
wife of the prosecutor had cancer 
of the stomach, which he could cure 
absolutely by his radio treatment if 
begun immediately, are within the 
statute relating to false pretense, 
and to obtain meney by such means 
is indictable. Com. vy. Howard, 24 
Pa. Dist. 1075. (2) Falsely pretend- 
ing that accused could and would 
eure another of varicocele with four 
treatments while he could not and 
would not cure him as he well knew. 
State v. Allison, (Mo. A.) 186 SW 
958. 

ss. Ky.—Com. v. Murphy, 96 Ky. 
28, 27 SW_ 859, 16 KyL 224. 

ere AO v. Parker, Thach. Cr. 
24. 

Myer Bee. v. Winslow, 39 Mich. 


oO. 

Mo.—State v. Bayne, 88 Mo. 604. 

Tex.—Pickens vy. State, 78 Tex. Cr. 
34, 180 SW_ 234, 

But see Ranney v. Peo., 22 N. Y. 
413 (under statute limiting the of- 
fenses to cheats at common law). 

39. Ala.—Bobbitt v. State, 87 Ala. 
91, 6S 378. 

Mo.—State v..Keves, 196 Mo. 136, 
93 SW 801, 6 LRANS 369, 7 AnnCas 
23; State v. Bayne, 88 Mo. 604. 

N. Y.—Thorne v. Turck, 10 Daly 
329 [aff 94 N. Y. 90, 46 AmR 126]; 
Peo. v. Johnson, 12 Johns. 292; 
Heath’s Case, 1 CityHallRec 116; 
Sohnson’s Case, 1 CityHallRec 21. 

N. C.—State v. Dixon, 101 N. C. 


741, 7 SE 870; State v., Phifer, 65 
NieG, 321. 
Pep etre oer Vatales, 9 Dex eAS 


Eng.—Reeg. v. Archer, 6 Cox C. C. 
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jon,43 


A false as- 


Bae! Reg. v. Burnsides, Bell C. C. 
S2e 


40. Colo.—Clarke v. Peo., 58 Colo. 
214, 125),P 113. 

Del.—State v. Durham, 21 Del. 105, 
58 A 1024. 

Md.—Jules v. State, 85 Md. 305, 
36 A 1027. 


‘Pa.—Com. vy. Keeper County Prison, 
15 WklyNC 282. % 

Bng.—Reg. v. Giles, L. & C. 502; 
va v. Lawrence, 36 L. T. Rep. N. S. 

[a] Supernatural power to cut'e.— 
Accused said in effect to the prosecu- 
tor: “I now have or am possessed of 
extraordinary and supernatural pow- 
ers to cure you, I can-and I will cure 
you.” This is a representation as to 
an existing fact and it is not im- 
paired as such by making simulta- 
neously a promise to exercise the 
alleged power in the future to cure 
the person to whom the representa- 
tion is made. Jules v. State, 85 Md. 
305,.36 A 1027. 

{b] Power to call up or communi- 
cate with spirits of deceased.—Clarke 
v. Peo., 53 Colo. 214, 125 P 113; State 
v. Durham, 21 Del. 105, 58 A 1024 
(construing Rev. Code 1852 amended 
by. “Acts [1393] e182 $2 7)5 Peo: Vv. 
Gilman, 121 Mich. 187, 80 NW 4, 80 
AmSR,. 490, 46 LRA 218; Com. v. 
Keeper County Prison, 15 WklyNC 
(Pa.) 282; Reg. v. Lawrence, 36 L. T. 
Rep. N. S. 404. 

41. Ala.—Dennis y. State, 16 Ala. 
Ae ADS set) Seon Oo EL Cite CY el. 

Cal.—Peo. v. Wieger, 100 Cal. 352, 
34 P 826; Peo. v. Wasservogle, 77 Cal. 
So hoy ae 20 es 

Colo.—Morris v: Peo., ‘4 Colo. (A. 
436, 35. P4188. 

Conn.—State v. Penley, 27 Conn. 
587. ' 

Ind.—State v. Ferris, 171 Ind. 562, 
86 NE 993, 41 LRANS 173; Clifford 
v. State, 56 Ind. 245; Clarke v. State, 
22 Ind. 67; Casily v. State, 32 Ind. 
62: State v. Pryor, 30 Ind. 350. 

Tlowa.—Mulroney Mfe. (olay, Vv. 
Weeks, 185 Iowa. 714, 171 NW 36; 
State v. Carter, 112 Iowa 15, 83 NW 
715; State v. Reidel, 26 Iowa 430. 

Ky.—McDowell v. Com., 136 Ky. 
8, 128 SW 3138; Com. v. Schwartz, 
92 Ky. 510, 18 SW. 775, 19 SW 189, 
13 KyL 929, 36'AmSR 609. 

Mo.—State v. McBrien, 265 Mo. 594, 
Ah SW 489; State v. Dennis, 80 Mo. 
ood. 

N. H.—State v. Call, 48 N. Hy. 126. 

N. Y.—Peo. v. Haynes, 11 Wend. 
557 [rev on other grounds 14 Wend. 
546, 28 AmD 580]. 

Pa.—Com. v. Karpowski, 167 Pa. 
225, 81 A 572; Com. v. Wallace, 114 
Pa. 405;, (6, Agc68b.) 60; VAmRY 3533 
Com: V.,- Buirdicks 12.) APave nes: 144 
AmD 186; Com. v. Gockley, 14 Pa. 
Dist. 535; Com. vy. Hutchinson, 2 Pars. 


Eq. Cas. 309, 1 PaLJR 302, 2 PaLs 


241; Com. v. Alsop, 1 Brewst. 328, 6 
Phila, 871; Com. v. Keeper Puila- 
delphia County Prison, 6 Phila. 78. 

ae Ra oe v. State, 13 Lea 


~ . 
[§§ 21-22 


The false pretense may be based upon the 
representation of a lack of finaneial ability, either 
of the person himself,4* or of a third person.*®? There 
are also statutes 4® making it an offense to obtain 
any money in whole or in part upon the faith of a 
written statement of the financial condition or re- 
sponsibility of the person so obtaining such money,*? 
to make or cause to be made false statements in 
writing with respect to the financial condition or 
means or ability to pay of the person himself or 
any other person, firm, or corporation, in whom he 
is interested or for whom he is acting;4® to cause or 
procure others to report falsely as to one’s wealth 
or mercantile character ;*® to obtain credit by false 
representations as to wealth, or mercantile corre- 
spondence and connections;®° to induce another to 


Tex.—Hubbert vy. State, 66 Tex. 
Cr. 370, 147 SW 267. 

Eng.—Reg. v. Howarth, 11 Cox C. 
cea Rex v. Crossley, 2 Lew. C. C. 


But see State v. Sumner, 10 Vt. 
587, 33 AmD 219 (under statute). 


[a] Rule applied. — (1) Having 
money in others’ hands. Com. v. 
Hutchinson, 2 Pars. Eq. Cas. 309, 
1 PaLJIR 302.2) Pals 241. 1) Hav= 
ing money in bank. Com. y. Karpow- 
Skip PL6i—~Pay eo 22 Si eA eae. (3) 


Having credit with firm that would 
honor acecused’s draft. Peosi tiv: 
Wasservogie, 77 Cai. 173,19 P 270. 
(4) Obtaining loan from bank by 
false representations as to property 
and debts of accused and his wife. 
State v. McBrien, 265 Mo. 594, 179 
SW 489. , 

[b] Obtaining further time for 
payment of a debt.—It is not an in- 
dictable offense to obtain further 
time for the payment of an exist- 
ing debt by a false statement that 
the person indebted has money owing 
to him which he expects shortly to 


realize. Com. v. Chambers, 2 Chest. 
Coin kPa.) "63, 
42. Cal.—-Peo. v. Jordan, 66 Cal. 


10,4 Pii3756 AmR=73. 
Ind.—State v. Timmons, 58 Ind. 98. 
Me.—Carlisle vy. McNamara, 48 Me. 


424, 
Mo.—State v. 243 Mo. 
Wash.—State v. Hooker, 99 Wash. 


460, 148 SW 79. 
661, 170 P 374; State v. Garland, 65 
Wash. 666, 118 P 907. 


Donaldson, 


43. See supra § 19. 
44. Reg. v. Jones, 3 CG. & K, 346, 
45. State v. Tomlin, 29 N. J. L. 


Sr eae v. State, (Tex. Cr.) 219 SW 


[a] Tllustration.—Where a person 
falsely represented to another that a 
debtor of the latter was insolvent 
and largely indebted, and possessed 
of only small means, whereby he in- 
duced such person to part with a 
claim on. such debtor at a sacrifice. 
State v.. Tomlin, 29 N. J. DL: 13. \ 

46. See statutory provisions. 

47. ae v. Fenn, 83 N. J. L. 794, 


Com. v. Boyd, 181 Ky. 382, 205 
SW 390; Gardner v. Goa, 164 Ky. 
196, 175 SW 3862; Peo. vy. Aronson, 
173 App. Div. 734, 156 NYS 396 [aff 
218 N. Y. 684 mem, 113 NE 1062 
mem]. 

49. Peo. v. Jordan, 66 Cal. 10, 4 
P 773, 56 AmR 73; Morris v. Peo., 
4 Colo. A. 136, 85 P 188: Haines 
v. me 3) Saaes LOTS Pies 

f ranham vy. State, 96 Ga. ; 
22 SE 957; Hathcock v. State, 88 ee 
91, 13 SE 959; Culver v. State, 86 
Ga. 197, 12 SE 746: Peo. vy. Holtz- 
man, 272 Ill. 447, 112 NE 370: Berken- 
field v. Peo., 191 Tll. 272° 61 NE 96; 
Lucas v. Peo., 75 Till. A. 662; Haines 
v. Terr., 3 Wyo. 167, 13 Pg, 

[a] “Wealth” as used in the stat- 
ute “does not import a great for- 
tune or vast possessions ... but its 
real meaning is the possession or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 22-25] 


become bail, indorser, or security upon any in- 
strument for the payment of money or performance 
of any personal duty by false representations as to 
solvency.! 
’ [§ 23] k. Puffing Statements.°2 Persons sell- 
Ing or exchanging property do not commit an eof- 
fense merely by making use of ‘‘puffing’’ statements 
or ‘‘seller’s talk.’’ 53 

[§ 24] 1. Statements as to Value. Statements 
as to the value or worth of the thing given in ex- 
change for the property of the prosecutor, although 
false, if falling within the category of ‘‘puffing’’ 
statements or ‘‘seller’s talk,’’ will not sustain an in- 
dictment for false pretense.5* And where a state- 
ment of value is given as an opinion merely, it can- 
not be regarded as a foundation for such an in- 
dictment.55 But where one makes a representation 
of value as an existing fact, other elements of the 
offense being present, it is a false pretense.®® 

[§ 25] m. Statement as to Quality, Quantity, 
Nature, or Condition. A false pretense may relate 
to quality, quantity, the nature, or other incidents 
of a thing offered for sale.6* It has been held, how- 
ever, that misrepresentations by the seller as to the 
quality of goods do not constitute the basis of an 
indictment,°* unless they amount to statements of 
specific facts in regard to such goods,®® or unless 
they are as to the identity or species thereof.°° A 
mere misnaming of property offered in exchange, its 
value in nowise depending on its name, is not a false 
pretense.®t 


FALSE PRETENSES 
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Representations as to weight of articles sold. 


| Where a person sells an article by weight and falsely 


represents the weight to be greater than it is, and 
thereby obtains payment for a quantity greater than 
that delivered, especially if some token or some 
artifice is used to throw the buyer off his guard, 
he commits the offense. But it has been held that 
no offense is committed where such representations 
are made during the course of the negotiation of the 
sale,°? or in selling an article for a lump sum when 
made for the purpose of inducing the purchaser to 
complete the bargain.%4 

Visible or discoverable defects. If the defect in 
quality or condition of the thing sold is visible or 
discoverable by ordinary observation, it has been 
held the representation is not a false pretense. In 
such ease the purchaser is not deceived and the rule 
caveat emptor applies. But where visible defects 
are called to the seller’s attention at the time of 
the sale, and he makes a false statement in refer- 
ence to the character or cause of such defects, for 
the purpose of dissipating doubt or suspicion in the 
mind of the purchaser, which statement induces the 
purchase, there is a false pretense,°® 
_ Hidden or latent defects. If the defect is not vis- 
ible, or cannot be discovered by ordinary observa- 
tion, and the false representation induces the pur- 
chase, other elements of the offense being present 
there is a false pretense, and in such case the rule 
of caveat emptor does not apply. 


Representations as to animals. It has been held 


ownership of such means or property 
as would reasonably entitle one to 
expect and receive the credit he seeks 
to obtain.’ Branham v. State, 96 Ga. 
307, 309, 22 SE 957. 

8 (Ga. A. 


51. Christian v. State, 
371, 69 SE 29. 

52. What constitutes such state- 
ments see Auctions and Auctioneers 
§ 33; Dealer’s Talk 17 C. J. p 1157; 
Exchange of Property § 14; Execu- 
tors and Administrators § 1602; 
Fraud [20 Cyc 53]; Sales [35 Cyc 
590]; Vendor and Purchaser [39 Cyc 
1270]. See also Puffer [32 Cyc 1261]. 

53. Cal.—Peo. v. Morphy, 100 Cal. 
84, 34 P 623. 

D, C.—Engel v. U. S., 40 App. 466. 

Tll.— Jackson v. Peo., 126 Ill. 139, 
18 NE 286. 

Mass.—Com. v. Quinn, 222 Mass. 
504, 111 NE 405; Com. v. Brown, 167 
Mass. 144, 45 NE 1. 

Mo.—State v. Marion, 235 Mo. 352, 


138 SW 491; State v. Jamison, 268 
Mo. 185, 186 SW 972. 
N. C.—State v. Burke, 108 N. C. 


750, 12 SE 1000; State v. Hefner, 84 
N. C. 751; State v. Phifer, 65 N. C. 


321. 
Tex.—Curtis v. State, (Cr.) 88 SW 


236. 

Eng.—Reg. v. Lee, 9 Cox C. C. 
460; Reg. v. Sherwood, 7 COxtCse. 
270; Rex v. Reed, 7 C. & P. 848, 32 
ECL 904. 

See also Ross v. Cox, 93 Kan. 338, 
144 P 227 (merely referring to the 
rule). 

[a] Tllustrations.—(1) A prosecu- 
tion for obtaining money under false 
pretenses cannot be maintained by 
reason of representations by a travel- 
ing salesman to a customer as to the 
importance of the house he repre- 
sented and the cheapness of its prices 
compared with others, where the 
goods sold are as represented, and 
are sold for a fair price. Peo. v. 
Morphy, 100 Cal. 84, 34 P 623. (2) 
To say “this is an excellent piece of 
cloth,” or “this is the best horse in 
‘the world,’ or that a horse is “first 
class,” “all right,” is not indictable, 
as no one is aie of State v. Hef- 
ner, 84 N. C/ , 

54, Tll—=“ory ‘v. Peo. 229 InN; 268, 
82 NE 261. 


66 NW 727. 
N 


Iowa.—State v. Patty, 97 Iowa 373, 208. R 
‘ . eg. v. Levine, 10 C ‘. 
Y.—Peo. v. King, 15 App. Div.| 374; Reg. v.. Lee, 8 Cox CoG 538: 
Reg. v. Bryan, :7.Cox).@) CG, 312.1 .4¢ 


84, 44 NYS 287. 

Porto Rico.—Peo. v. Sierra, 26 
Porto Rico 298. 

Pne.—Reg. v. Oates, 6 Cox C. C. 
540; Reg. v. Williamson, 11 Cox C. C. 
328; Rex v. Reed, 7 C. & P. 848, 32 
ECL 904. But see Reg. v. Jessop, 
7 Cox C. C. 399 (where the court re- 
fused to apply the rule to a represen- 
tation that a pound note was a five- 
pound note). 

55. Com. v. Wood, 142 Mass. 459, 
8 NE 432; Peo. v. Jacobs, 35 Mich. 
36; Williams v. State, 77 Oh. St. 468, 
83 NE 802, 14 LRANS 1197; Doe v. 
State, 16 OhS&CP 528; Reg. v. Duro- 
cher, 12 RevLeg 697. 

56. Peo. v. Jordan, 66 Cal. 10, 4 
P 773, 56 AmR. 73; ‘Com. v. Jackson, 
132 Mass. 16; Peo. v. Peckens, 153 
N. Y. 576, 47 NE 883 [aff 12 App. Div. 


626, 43 NYS .1160]; Williams =v. 
State, 77 Oh. St. 468, 88 NE 802, 14 
LRANS 1197. 

57, Ill—Jackson v. Peo., 126 Til. 


139, 18 NE 286. 

Ky—Hafner v. Com., 36 SW 549, 
18 Kyl 423. 
te atate vy. Stanley, 64 Me. 157. 

N. Y.—Watson v. Peo:, 87 _N. as 
561, 41 AmR 397, 14 NYWklyDig 40 
aff 26 Hun 76]. ‘ 

: Oh.—Williams v. State, 77 Oh. St. 
468, 83 NE 802, 14 LRANS 1197. 

Ont.—Reg. v. T. Eaton Co., 31 Ont. 
276, 20 CanLTOccNotes 3. 

[a] Ylustrations.—(1) As to qual- 
ity of land. Peo. v. Bryant, 119 Cal. 
595, 51 P 960; Williams v. State, 77 
Oh. St. 468, 83 NE 802, 14 LRANS 
1197. (2) As to nature of material 
or quantity of precious metal com- 
posing a thing seld. Reg. v. Ball, 


1C. & M. 240, 41 ECL 140. (3) As 
to fineness of gold sold. Reg. v. 
Ardley, L. R.1C. C. 301. (4) As to 


the selling price of goods sold. Com. 
vy. Wood, 142 Mass. 459, 8 NE 432. 
(5) As to location of land, Peo. v. 
Cummings, 123 Cal. 269, 55 P 898. 

[b] Selling by sample.—A repre- 
sentation that goods sold are like 
the sample shown is in general a 
false pretense. Reg. v. Foster, 2 
Q. B. D. 301; Reg. v. Goss, Bell Cee: 


59. Ill.—Jackson vy. ? 
188, 1g Nat ae Peo; ac 267 Te 
+ Y.—-Peo. v., Peckens, -153) Nyy 
576, 47 NE) 883 [aff 12 Ap iv. 626, 
43 NYS 1160]. [ PEED tata; 
OS ek Ss v. State, 28 Oh. St. 
fog ee er v. Sebring, 1,Pa. Dist. 

Eng.—Reg. y. Ardley, L. R.1 C4. G 
301; Reg. v. Suter, 10 Cox C. GC. 577; 
Reg. v. Roebuck, 7 Cox CG. GC. 126; 
nF Re ee veurs dy COX LEC: 885 

nt—Rex v. Kine, 46 Ont i: 
16 OntWN 314.” Ree 

60. State v. Mills, 17 Me. 211; Reg. 
v. Foster, 2 Q. B.D. 301; Reg. v. Goss, 
Bell C. C. 208; Reg. v. Abbott;.2 GC. 
& K. 630, 61 HCL 630; Reg. v. Ball, 
as & My a a es 140; Reg. v. 

ssop, ox C. C, 399; Reg. v.: Dun- 
dag; 6:;\Cox, CG. C. 380, e ar 

61. State v. Dyer, 41 Tex. 520. 

62. Jones v. State, 99 Ga. 46, 25 
SE 617; Reg. v. Rage, Bell C. C..214; 
Reg. v. Lee, 9 Cox. C._ C. 460; Reg. 
V..Kernigan; 9. Cox;C., C441: Reg iv 
Sherwood, 7 Cox C. C. 270 [overr Rex 
v. Reed, 7 C. & P. 848, 32 ECL 904]; 
Reg. v.. Hagleton, 6 Cox C. C. 559. 

63. Reg. v. Lee, 9 Cox C. C..460; 
ReSaom Sherwood, 7 Cox GlyC. 427 
Res. va dveed,,, 1. Cie P1848; oer WOU, 


904. 
Reg. Suk? Soe BY, 


64, 
838. 

65. Rainey vy. State, 94 Ga. 599, 
19 SE 892; Odum y. State, 10 Ga. 
A. 27, 72 SE 511; State v. Lambeth, 
80 N. C. 393; State v. Young, 76 N. CG. 
258; State v. Delyon, 1S. C. L. 353. 
eee also Caveat Emptor 11 C. J. p 


66. Peo. v. Crissie, 4 Den. (N. Y.) 
525; State v. Wilkerson, 103 N. C. 
337, 9 SE 415. 

67. Tatum v. State, 58 Ga. 408; 
State v. Jones, 70 N. C.. 75. 

fa] TDlustration.—Where accused 
sold to the prosecutor four barrels 
of crude turpentine, representing 
that they were all just as good at the 
bottom as they -were at the top, etc., 
and when examined the barrels con- 


v. Ridgway, 


598 [25C.J.] 


indictable to represent falsely that a cow has a | 
certain milk yielding capacity,$* or that a horse or 
mule is sound,®? or sound and kind.’° 

[§ 26] 4. Tendency to Deceive. Where the 
statutes, as they generally do, provide against ob- 
taining property ‘‘by any false pretense,’’ this.is 
broad enough to include every misrepresentation, 
however absurd or irrational, and however easily de- 


teeted.71 But in the construction 


the courts have to a greater or less degree narrowed 
their scope by excluding certain kinds of representa- 


Thus 


tions from their operation. 


that a mere naked lie,’? an improbable lie or absurd 
or irrational assertion,7* or a mere idle tale, or a 


tained only a small quantity of tur- 
pentine on the top of each, the rest 
of the contents being chips and dirt, 
accused was guilty of cheating by 
false tokens. State’ v. Jones, 70 
INF ECHETIO. 

68. Parks v. State, 94 Ga. 601, 20 
SE 430. 

Ga.—Ricks vy. State, 15 Ga. A. 

645, 84 SE 86; Caswell v. State, 5 
Ga. A. 4838, 63 SE 566. 

Ill.— Jackson v. Peo., 126 Tll; 139, 
18 NE 286. 

Iowa.—State y. Patty, 97 lowa 373, 
66. NW 727. 

Ky.—Com. v. Watson, 146 Ky. 88, 
142 SW 200, AnnCas1913C 272. 

Me.—State vy. Stanley, 64 Me. 157. 

N. C.—State v. Mangum, 116 N. C. 
998, 21 SE 189; State v. Sherrill, 95 
C. 6638. Contra. State v. Hefner, 
84 N. C. 751; State v. Holmes, 82 
C. 607. ; 
Pa.—Com. v. Horovitz, 44 Pa. Co. 


Ss. C.—State v. Stone, 95 S. C. 390, 
79 SE 108, 49 LRANS 574. 

70. Com. v. Jackson, 132 Mass. 16; 
Watson vy. Peo., 26 Hun 76 [aff 87 
INGO Dol, 41 MAmR 73975 State ov. 
Burke, 108 N. C. 750; 12 SE 1000. 

Way oGom. “ve. Norton, ‘tt. > Avien 
(Mass.) 266; Com. v. Drew, 19 Pick. 
(Mass.) 179; State v. Green, 7 Wis. 


676. 
72. Mass.—Com. v. Drew, 19 Pick. 
179; Com. v. Wilgus, 4 Pick. 177. 
Okl.—Taylor v. .Terr, 2 Okl. Cr. 1, 
99 P’ 628. 


Pa.—Com: v. Henry, 22 Pa. 253; 
Com, v. Barker, 8 Phila. 613. 
S. C.—State vy. Wilson, 9 S. Cc. L. 


135. 
Tenn.—State v. De Hart. 6 Baxt. 
222; Chapman y. State, 2 Head 36. 


73. State v. Vanderbilt, 27 N. J. 
L. 328. 
74. State v. Penley, 27 Conn. 587; 


State v. Montgomery, 56 Iowa 195, 9 
NW 120. 
rasa Ark.—Burrow v. State, 12 Ark. 

Del.—State v. Hood, 19 Del. 418, 53 
A 437. 

Ind.—Bonnell v. State, 64 Ind. 498; 
Clifford v. State, 56 Ind. 245; Leobold 
v. State, 33 Ind. 484; State v. Magee, 
11 Ind. 154. 

Ky.—Com. v. Grady, 13 Bush 285, 
26 AmR 192; Com. v. Haughey, 3 
Mete. 223. See also Hall v. Com., 9 
Sw 409, 10 KyL 468 (seemingly rec- 
ognizing rule). Be 

N. Y.—Peo. v. Higbie, 66 Barb. 
ite Peo. «Ve sstetson,. 45 Barb! 5d: 
Peo. vy. ‘Hart, 35 Misc.. 2382-71. NYS 
492; Peo. v. Williams, 4 Hill 9, 40 
AmD 258; Skiff v. Peo., 2 Park. Cr. 
139; Peo. v. Dalton, 2 Wheel. Cr, 

N. C.—State v. Young, 76 N. C. 
258; State v. Simpson, 10 N. C. 620. 

Pa.—Com. v. Mullen, 4 Pa. Dist. 
656; Com. v. Getler, 19 Pa. Co. 248; 
Com. v. Springer, 8 Pa. Co. 115; Com. 
v. Hickey, 2 Pars. Eq. Cas. 317; Com. 
v. Hutchinson, 2 Pars. Eq. Cas. 309, 
1 PakLJR -302,2- PaLJd 241; Conisve 
McCrossin, 2 PaLJR 6, 3 PaLJ 219; 
Com. v. Shissler, 9 Phila. 587. 

Tenn.—Delaney v. State, 7 Baxt. 
28; State v. De Hart, 6*Baxt. 222; 


FALSE PRETENSES 


of such statutes 


it has been held 


McCorkle v. State, 1 Coldw. 333. 

Wis.—State v, Kube, 20 Wis. 217, 
91 AmD 390. ‘ 

[a] Pretense held sufficient to im- 
pose upon person of ordinary pru- 
dence.—Com. vy. Scroggin, 60 SW 528, 
22 KyL 1338; Hall v. Com., 9 SW_409, 
10 KyL 468; State v. Kube, 20 Wis. 
217, 91 AmD’ 390. 

76.00 S—JONeS LV Us, 8: Lor 
Cas. No. 7,499, 5 Craneh C. C. 647. 

Ala.—Meek v. State, 117 Ala. 116, 
23 S 155; Jenkins v. State, 97 Ala. 
66, 12 S 110; Woodbury v. State, 69 
Ala. 242, 44 AmR 515. 

Ark.—Johnson v. State, 36 Ark. 242. 

Cal.—Peo. v. Skidmore, 123 Cal. 
267, 55 P 984; Peo. v. Cummings, 1238 
Cal. 269, 55 P 898; Peo: v. Bryant, 
119 Gal. 595, 51-P 960; Peo. v. Jor- 
dan, 66 Cal. 10, 4 P 773, 56 AmR 73; 
Peo. v. Henninger, 20 Cal. A. 79, 128 
P 852; Peo. v. Smith, 3 Cal. A. 62, 
84 P 449. 

Colo.—Clarke v. Peo., 64 Colo. 164, 


171 P 69; Miller v. Peo., 22 Colo. 
530, 45 P 408. 
Conn.—State v. Penley, 27 Conn. 


587. 

D. C.—Partridge v. U. S., 39 App. 
571, AnnCas1917D 622. 

Fla.—Boman y. State, 54 Fla. 16, 


45 S 308. 
Ga.—Ryan v. State, 104 Ga. 78, 
30 SE 678; Brown v. State, 6 Ga. 


A. 329, 64 SE 1001. 

Tll.—Keyes v. Peo., 197 Ill. 638, 64 
NE 730; Cowen v. Peo., 14 Ill. 348. 

Ind.—Lefier v. State, 153 Ind. 82, 
54 NE 489, 74 AmSR 300, 45 GRA 
424 [overr State v. Burnett, 119 Ind. 
392, 21 NE 972; Shaffer v. State, 100 
Ind. 365; Wagoner v. State, 90 Ind. 
504: Miller v. Gtate, 79 Ind. 198; 
State v. Snyder, 66 Ind. 203; Bonnell 
v. State, 64 Ind. 498; Clifford v. 
State, 56 Ind: 245; Jones v. State, 
50 Ind. 473; Leobold v. State, 33 Ind. 
484: State v. Magee, 11 Ind. 154]. 

Iowa.—State v. Jackson, 128 Iowa 
543, 105 NW 51; State v. Moats, 108 
Towa 13, 78 NW 701; State v. Fooks, 
65 Iowa 196, 452, 21 NW 561, 773; 
State v. Davis, 56 Iowa 202, 9 NW 
123; State v. Montgomery, 56 Iowa 
195, 9 NW 120; State v. McConkey, 
49 Tova 499. 

Kan.—State v. Chance, 82 Kan. 388, 
390, 108 P 789, 27 LRANS 1003, 20 
AnnCas 164. 

Ky.—Com. v. Beckett, 119 Ky. 817, 
84 SW 758, 27 Kyl 265, 115 AmSR 
285, 68 LRA 638. 

Me.—State v. Mills, 17 Me. 211. 

Mich.—Peo. v. Summers, 115 Mich. 
537, 73 NW 818; Higler v. Peo., 44 
Mich. 299, 6 NW 664, 38 AmR 267; 
Peo. v. Pray, 1 Mich. N. P. 69. 

Minn.—State v. Southall, 77 Minn. 


296, 79 NW _ 1007. 
Miss.—Smith v. State, 55 Miss. 
Salve 


Mo.—State v. Donaldson, 243 Mo. 
460, 148 SW 79; State v. Keyes, 196 
Mo. 136, 93 SW 801, 6 LRANS 369, 
7 AnnCas 23; State v. Starr, 244 Mo. 
161, 148 SW 862; State v. Williams, 
12 Mo. A. 415. 

N. J.—State v. Haynes, 92 N. J. 
L. 642, 106 A 27;.Oxx v. State, 59 
N. J. L. 99, 35 A 646; State vy. Van-~ 
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device so shallow as to be incapable of imposing 
upon any person,”4 is not indictable. And accord- 
ing to some of the decisions, especially the earlier 
ones, the pretense to be indictable must be such as 
is calenlated to impose upon a person of ordinary 
pritdence and caution.” But this is not now usually 
recognized as the correct rule,’® the view being taken 
that such statutes are designed to protect not only 
the ordinarily wary and prudent but also the ignor- 
ant, eredulous, and foolish.*’ 
posed by some of the authorities is that, where the 
pretense is not calculated to deceive but is absurd, 
incredible, or irrational,’® or is such that the person 
injured had, at the very time it was made and acted 


The limitation im- 


x 

derbilt, 27 N. J. L. .328.* But see 
State v. Worman, 88 N. J. L. 463, 466, 
97 A 31 (in which it is said that a 
pretense is sufficient if it is ‘“suffi- 
cient in reason to be the means of 
defrauding a person of ordinary un- 
derstanding’’). 

N. Y.—Watson v. Peo., 87 N. Y. 
561, 41 AmR 397; Peo. v. Cole, 20 
NYS.505- [aff-137N. Y..530,, 33 INE 
336]; Peo. v. Genet, 19 Hun 91 [aif 
83 N. Y. 486]; Peo. vi Cole,i20 NYS 
505; Peo. v. Crissie, 4 Den. 525; Peo. 
v. Haynes, 14 Wend. 546, 28 AmD 
ee v. Sully, Sheld. 17, 5° Park. 

De . 


N. D.—State v. Stewart, 9 N. D. 
409, 83 NW 869. 
State, 85 Oh, St. 


Oh.—Horton vy. 

13, 96 NE 797, 39 LRANS 4238, Ann 
Cas1913B 90; State v. Trisler, 49 Oh. 
St. 5838, 31 NE 881; Bartlett v. State, 
28 Oh. St. 669; In re False Pretenses, 
9. OhS&CP 825. 

Pa.—Com.,..v. (Henry, 22. Pa. 253; 
Com. v. Daniels, 2 Pars. Eq. Cas. 332; 
Com. v. Poulson, 2 Pars. Eq. Cas, 
wae Com. v. Ko Eune, 69 Pa. Super. 

Tenn.—Bowen vy. State, 9 Baxt. 45, 
40 AmR 71. 

Tex.—Brown v. State, 48 Tex. Cr. 
433, 88 SW 811; Harrison v. State, 44 
Tex, Cr. 243, 70 SW 421; Buckalew 
vie State. 11) PexicAy 352 sitarnisonm 
v. State, 44 Tex. Cr. 243, 70 SW. 421; 
Colbert v. State, 1 Tex. A. 314. 

Vt.—In re Greenough, 31 Vt. 279. 

Wash.—State v. Phelps, 41 Wash. 
470, 84 P 24; State v. Knowlton, 11 
Wash. 512, 39 P 966. 

W. Va.—Sudnick vy. Kohn, 81 W. 
Va. 492, 94 SE 962. 

Eng.—Reg. v. Wickham, 10 A, & E. 
34, 37 ECL 43, 113 Reprint 14; Reg. 
v. Woolley, 3 C. & K. 98; Young v. 
Rex, 3 T. R. 98, 100 Reprint 475. 

“Even persons deprived of ordinary 
discretion, children, or idiots, are en- 
titled to the protection of the laws, 
and a man who is ineffably dull may 
not, for that reason alone, be robbed 
with impunity,’ Bartlett v. State, 28 
Oh, St. 669, 670. 

77. Com. vy. Beckett, 119 Ky. 817, 
84 SW 758, 27 KyL 265,-115 AmSR 
285, 68 LRA +638; State v. Southall, 
77 Minn. 296, 79 NW 1007; Oxx v. 
State, 59 N. J. L. 99, 35 A 646; Peo. 
v. New York County Ct. Oyer & T., 
83 N. Y. 486; Watson v. Peo., 26 Hun 
16 \ {afi os 7 N.Y.) 561,245 Ame. Sor 
Peo. v. Cole, 20 NYS 505. 

“Laws [punishing the obtaining of 
money under false pretenses] are 
made to protect weak-minded and 


credulous as well as sagacious per- . 


sons. The wise and wary can pro- 
tect. themselves.” Oxx v. State, 59 
N. J. L. 99, 101, 85 A 646. 

78. Ala.—Meek v. State, 117 Ala. 


116, 28 S 155; Woodbury v. State, . 


69 Ala. 242, 44 AmR 515; Addington 
Vv. State, 16 Ala.” Al 10, 74S) She. 
Clark v. State, 14 Ala. 638, 72 § 291. 
Lage al eetane v. Penley, 27 Conn. 


Fla. Walker y. State, 68 Fla. 278, 
678 94, LRAL156 116i, al 

a.—Fambrou . stat 5 
984; 85 SE oe ne erat eee. 


 — pa er 
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upon the ‘means at hand of detecting its falsity, it is 
insufficient,’” unless some pretense, device, or trick 
is used to prevent his using the means he has.*° 
According to other decisions, if the pretense did in 
fact deceive the person to whom it was made, it is 
sufficient,*t it being said that practically it is im- 
possible to estimate a false pretense otherwise than 


by its effect.s2 
Investigation. 


at the very time.S4 


Kan.—State v. Crane, 54 Kan. 251, 
S3P 270. 

Ky.—Com. v. Beckett, 119 Ky. 817, 
84 SW 758, 27 KyL 265, 115 AmSR 
285, 68 LRA 638. 

Mo.—State vy. Booth, 186 SW 1019; 
State vy. Aikins, 180 SW 848, LRA 
1916C 1101; State v. Keyes, 196 Mo. 


136, 93 SW 801, 6 LRANS. 369, 7 
AnnCas 23; State v. Lawrence, 178 
Mo. 350, 77 SW 497; State v. Hub- 


bard, 170 Mo. 346, 70 SW 883; State 
v. Barbee, 136 Mo. 440, 37 SW 1119; 
State v. Cameron, 117 Mo. 641, 23 SW 
767. 

N. J.—State v.-Vanderbilt, 27 N. J. 
Lz 328. 

N. Y.—Peo. v. Crissie, 4 Den. 525. 

N. D.—State v. Stewart, 9 N. D. 
409, 83 NW 869. 

Oh.—In re False Pretenses, 9 OhS 
&CP 825. 


Pa.—Com. y. Hutchinson, 2 Pars. 
Bq. Cas. 309, 1 PaLJR» 302; 2-PabLs 
241, 

Tenn.—Chapman v. State, 2 Head 
36. 

Tex.-—Peckham y. State, 28 SW 
+532; Buckalew v. State, 11 Tex. A. 
352: 

79. Ala.—Woodbury v. State, 69 


Ala. 242, 44 AmR 515; Clark v. State, 
PARA lay AS72633.) S128. 2905 

Fla.—Walker v. State, 68 Fla. 278, 
67 S 94, LRA1915C 1161. 

Kan.—State v. Crane, 54 Kan. 251, 
38 P 270. 

Ky.—Com. v. Grady, 13 Bush 285, 
26 AmR 192. 

Mo.—State v. Keyes, 196 Mo. 136, 
93 SW 801, 6 LRANS 369, 7 AnnCas 
23; State v. Lawrence, 178 Mo. 350, 
77 SW 497; State v. Cameron, 117 
Mo. 641, 23 SW 767. 

N. Y.—Peo. v. . Crissie, «4 
525. 

Tex.—Buckalew v. State, 11 Tex. 

A. 352; Cowan v. State, 41 Tex. Cr. 
17; 56 SW 751. 
20. Peo. v. Skidmore, 123 Cal. 267, 
5b P 984: Thomas v. Peo., 113 Ill. 
5 State v. Wilkerson, 103 N. C. 
337, 9\.SE 415. i 

gl. Ark.—Johnson v. State, 36 
Ark. 242 [in effect overr Burrow v. 
State, 12 Ark. 65]. But see Morgan 
v. State, 42 Ark. 131, 48 AmR 55 (in 
whieh in commenting upon the rule 
that the pretense must be calculated 
to deceive a person of ordinary pru- 
dence and the other rule under which 
it is only required that the person 
pe actually deceived the court says: 
“Wvidently there are shades of dis- 
tinction on this point and neither 
position can be followed to the ex- 
treme limits of its logical conse- 
uences’’). 
4 Colo.—Clarke v. Peo., 64 Colo. 164, 
171 P 69; Miller v. Peo., 22 Colo. 530, 

P 408. 
ees Bownidn v. State, 54 Fla. 16, 
5 S 308. 

Nee. hyo vy. State, 104 Ga. 78, 30 
SE 678; Williams v. State, 8 Ga. A. 


47. 
DD olkacs vy. Fooks, 65 Iowa 196, 
452, 21 NW 561, 773; State v. Mont- 


Den. 


It is not necessary that the in- 
jured party should have conducted an investigation 
as to the falsity of the pretense to make it indict- 
able,** no authorities making it his duty to do more 
than avail himself of the means of detection at hand 
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circumstances. 
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tense. 


Minn.—State v. Southall, 77 Minn. 
296, 79 NW 1007. : 

Miss.—Smith vy. State, 55 Miss. 513. 

N. Y.—Watson vy. Peo, 87 N. Y. 
561, 41 AmR 397, 14 NYWklyDig 40 
[aff 26 Hun 76]; Peo. v. New York 
County Ct. Oyer & T., 83 N. Y. 436; 
Bet: v. Sully, Sheld. 17, 5 Park. Cr, 
142, 

S. D.—State v. Van Ruschen, 38 
S. D. 187, 160 NW 811. 

Wash.—State v. Hooker, 99 Wash. 
§61, 170 P 374; State v. Phelps, 41 
Wash, 470, 84 P 24; State v. Knowl- 
ton, 11 Wash. 512, 39 P 966. 

HKng.—Reg. v. Wickham, 10 A. & I. 
34,°37 ECL 438, 113 Reprint 14; Reg. 
v. Woolley, 3 C. & K. 98; Reg.. v. 
JESSopi ei Cox, CG, 339. 

fa] In Kentucky the statute mak- 
ing it an offense to obtain property 
by impersonating an officer does not 
require that the one impersonating 
an officer should make such repre- 
sentations as would induce a reason- 
ably prudent person to accept his 
statements as true, and part with his 
money or property under the belief 
that he was an officer, in order to 
establish his guilt. It is sufficient if 
the representations are made with the 
view of procuring money or property, 
and as a result thereof money or 
property is procured by the person 
so representing himself to be an 
officer. Smith v. Com., 153 Ky. 385, 
155 SW. 1125. 


82. Johnson y. State, 36 Ark. 242; 
State v. Southall, 77 Minn, 296, 79 
NW 1007; Smith. v. State, 55 Miss. 


513; Gibson v. State, 85 Tex. Cr. 462, 
214 SW 341. 
83. Ala.—Jenkins v. State, 97 Ala. 


66, 12 S 110. 

Cal.—Peo. v.. Smith, 3 Cal. A. 62, 
84 P 449. 

Ga.—Whitaker v. State, 11 Ga. A. 
208, 75 SE 258; Crawford v. State, 4 
Ga. A. 789, 62 SE 501. 

Ny=—Thomas: v. Peo., 113 Ill...531: 

Ky.—Smith v. Com., 153 Ky. 385, 
155 SW 1125; Com. v. Scroggin, 60 
Sw 528, 22 KyL 1338. 

Mass.—Com. vy. Mulrey, 170 Mass. 
103, 49 NE 91; Com. v. Lee, 149 Mass. 
179, 21 NE 299. 

Mo.—State v. Foley, 247 Mo. 607, 
153 SW 1110; State v. Keyes, 196 Mo. 
136, 93 SW 801, 6 LRANS 369, 7 Ann 
Cas 23. 

N. D.—State v. SeeN AED? 
409, 83 NW 869. 

Oh.—In re False Pretenses, 9 OhS& 
CP 825. ' 

Ss. D.—State v. Van Ruschen, 38 
S. D. 187, 160 NW. 811. j 

Tex.—Lively v. State, (Cr.) 74 SW 
321: 

[a] Examination of records.—(1) 
Conviction may be had for obtain- 
ing money by false repersentation as 
to the title to property (Jenkins v. 
State, 97 Ala. 66, 12 S 110; Miller v. 
Peo,, 22 Colo. 530, 45 P 408; Crawford 
vy. State, 117 Ga. 247, 43 SE 762; 
Brown v. State, 62 Tex. Cr. 592, 138 
Sw 604; Brown v. State, 48 Tex. Cr. 
433, 88 SW 811), (2) or for falsely 
pretending that certain property was 
free from all encumbrances (Keyes 
v. Peo., 197 Ill. 638, 64 NE 730. 
Contra Com. v. Grady, 13 Bush (Ky.) 
285, 26 AmR 192), although an ex- 
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Capacity of party defrauded, and surrounding 
With reference to the deceptiveness 
of the pretense, the ability of the person to whom it 
was made to detect its falsity,S® which is to be de- 
termined from his age, mental condition, and station 
in life,’ is to be considered. So lkewise are the 
relations between the accused and the person de- 
frauded,*’ and the circumstances generally under 
which the representations were made.®% 

5. Effectiveness—a. 
It is not sufficient that there is a false pre- 
tense; the owner of the property must rely on it; 
the pretense must be an effective cause in inducing 
the owner to part with his property.%® ; 


Reliance on Pre- 


Therefore, 


amination of the records would have 
disclosed the falsehood. 

84. See cases supra note 79, 

85. Cowen v. Peo., 14 Ill. 348; Mc- 
Dowell v. Com., 136 Ky. 8, 123 SW 
313; Peo. v. Summers, 115 Mich. 537, 
73 NW 818. 

_{a] MTllustration.—“Should an ar- 
ticle, the essential value of which 
consisted in its color, be offered to 
a person fully possessed of the sense 
of sight, and with every opportunity 
of inspection, with the pretence, that 
it was white, when in fact it was 
black, under such circumstances, the 
false pretence might be very inno- 
cent, because it was not calculated 
to deceive; while the same pretence 
made to a blind person, would be 
calculated to deceive, and might sub- 
ject the party to punishment.” 
Cowen v. Peo., 14 Ill. 348, 350. 


86. Conn.—State v. Penley, 27 
Conn. 587. 

Ga.—Ryan v. State, 104 Ga. 78, 30 
SE 678. 

Ind.—Lefler v: State, 153 Ind. 82, 


86, 54 NE 439, 74 AmSR 300, 45 LRA 


424. 
ee C.—State-v. Stroll, 30 °S. @ Li: 

Tenn.—Bowen v. State, 9 Baxt. 45, 
40 AmR 71. 

Tex.—Harrison v. State, 44 Tex. 
Cr. 243, 70 SW 421; Colbert v. State, 
Tex. A. 314; 

“An inexperienced person, a child, 
or a feeble old man, might be in- 
duced to part with his property by 
false pretenses so flimsy and absurd 
as not to influence a man of ordinary 
prudence, and the falsity of which 
would at once be apparent to a man 
of experience. Still, if ‘the represen- 
tations were such as to secure the 
credit of such a person, and deprive 
him of the possession of his property, 
no matter how absurd such repre- 
sentations may appear to a person 
of more exrerience and of greater 
sagacity, they would be such repre- 
sentations as are contemplated by 
the statute.’ Lefler v. State, supra. 


87. Bowman vy. State, 54 Fla. 16, 
45 S 308; Peo. v. Monroe, 64 App. 
Div. 130, 71 NYS 803 


83. Ga.—Ryan v. State, 104 Ga. 
78. 30 SE 678. 

Ky.—Com. v. Beckett, 119 Ky. 817, 
84 SW 758, 27 KyL 265, 115 AmSR 
285, 68 LRA 688. 

Mo.—State’ v. Keyes, 196 Mo. 136, 
93 SW 801, 6 LRANS 369, 7 AnnCas 
23; State v. Starr, 244 Mo. 161, 148 
SW 862; State v. Donaldson, 243 Mo. 
460, 148 SW 79. 

N. Y.—Feo. v. New York County Ct. 
Oyer & T.. 83°N. Y. 436. 


Tenn.—Roberts v. State, 2 Head 
501. 

s9. U. S:i—Brafford v. U. S., 259 
Fed. 511; Jones v..U.-S., 13 F. Cas. 


No. 7,499, 5 Cranch C. C. 647. 
Ala.——-Wilkerson v. State, 140 Ala. 
155, 36 S 1004; Meek v. State, 117 
Ala. 116, 23 S 155; O’Connor v. State, 
30 Ala. 9; Burney v. State, 5 Ala. A. 
316, 59 S 306. 
Ark.—Hiegins v. State, 141 Ark. 
633, 217 SW 809; Owens v. State, 98 
Ark. 609, 137 SW 256; Parker vy. 
State, 98 Ark. 575, 187 SW 253; Mor- 
gan vy. State, 42 Ark. 131, 48 AmR 55; 
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if the owner has knowledge of the truth or does not 
believe the pretense,®® or, although believing it, yet 
parts with the property on some other inducement,°! 
or investigates it and parts with the property, rely- 
ing entirely on the results of his investigation,” 
the offense has not been committed. But although 


40! Peo., 82 N. Y. 288 [rev 20 Hun 55]; 


Jamison vy. State, 37 Ark. 445, 
AmR 103. . 

Cal.—Peo. v. Gibbs, 98 Cal. 661, 33 
P 630; Peo. v. Mauritzen, 84 Cal. 37, 
24°-PU 112: Péov.. Jordan; 667Cal.- 10; 
4 P 778, 56 AmR 73; Peo. v. Haskins, 
(4.) 194 P 438; Peo. v. Bliss, (A.) 190 
P1046; Peo... v.'' Rose, (A.) "183. 'P 
874; Peo. v. Green, 22 Cal. A. 45, 133 
P 334; Peo. v. Emmons, 13 Cal. A, 
487, 110 P 151; Peo. v. Leavens, 12 
Cals vA) 178, 106. P 1103. Peo; vi... Car- 
penter, 6 Cal. A...231,,91 P3039. 

Colo.—Stumpff v. Peo., 51 Colo. 
202, 117. P.134; Wheeler v. Peo.,.49 
Colo. 402, 113 P 312, AnnCasi1912A 
foo, Van? Buren v:. Peo., 7 Colo... A; 
186, 42 P 599; Morris v. Peo., 4 Colo. 
A. 136,.35 P..188. 

Del.—State v. Briscoe, 22 Del. 401, 
67 A 154. 

D. C.—Foster v. Goldsoll, 48 App. 
505; Robinson y. U. S., 42 App. 186. 

Fla.—Green v. State, 76 Fla. 351, 
79 S 712; Clifton v. State, 76 Fla. 
244, 79 S 707; Edwards v. State, 45 
Fila. 22, 33 S 853; Pendry v. State, 
18 Bla. 191; Ladd v. State, 17 Fla. 
215. 


Ga.—Jackson v. State, 118 Ga. 125, 
44 SE 833; Reagan v. State, 112 Ga. 
ieee hy ols, Ricks), Vv. State, +15 
Ga. A. 645, 84 SE 86; Webb v. State, 
Gas A. b19,. 77 SE 6705, Odumav. 
State, 10 Ga. A. 27, 72 SE 611; Wil- 
liams v. State, 8 Ga. A. 583, 70 SH 
47; Laster v. State, 4 Ga. A. 804, 62 
SE 508. 

Tll.—Peo. v. Gallowich, 283 Ill. 
360, 119 NE 2838; Chicago v. Wester- 
gren, 173 Ill. A. 562; Jackson v. Peo., 
18 Ill, A. 508. 

Ind.—McCrann v. State, 128 NE 
848; State v. Conner, 110 Ind. 469, 
11 NE 454; Cooke vy. State, 83 Ind. 
402; Abbott v. State, 59 Ind. 70; Clif- 
ford v. State, 56 Ind. 245; State v. 
Magee, 11 Ind. 154. 

Iowa.—State v. Nine, 105 Iowa 131, 
74 NW 945; State v. Stone, 75 Iowa 
215, 39 NW 275; State v. Dowe, 27 
lowa;,273, 1°AmR 271. 

_ Kan.—State v. Metsch, 37 Kan. 222, 
15 P 251; In re, Snyder,.17 Kan. 542. 

Ky.—Rand. vy. Com., 176 Ky. 348, 
195 SW 802. 

Me.—State v. Dorr, 33 Me. 498. 

Mass.—Com. v. Farmer, 218 Mass, 
507, 106 NE 150; Com. v. Althause, 
207 Mass. 32, 93 NE 202, 31 LRANS 
999; Com. v. O’Brien, 172 Mass. 248, 
52 NE 77; Com. v. Davidson, 1 Cush. 
33;. Com. v. Drew, 19 Pick. 179. 

Mich.—Peo. v. Luttermoser, 122 
Mich. 562, 81 NW 565; Peo. v. Mc- 
Allister, 49 Mich. 12, 12 NW 891. 

Miss.—State v. Freeman, 103 Miss. 
764, 60 S 774; Smith v.. State, 55 
i 513; Bowler v. State, 41 Miss. 

Mo.—State v. Eudaly, 188 SW 110; 
State v. Young, 266 Mo. 723, 183 SW 
305; State v. McBrien, 265 Mo. 594, 
178 SW 489; State v. Morris, 230 
Mo. 631, 132 SW 590; State v. Dines, 
206 Mo. 649, 105 SW 722; State v. 
Bohle, 182 Mo. 58, 81 SW 179; State 
v. Cameron, 117 Mo. 641, 23 SW 767; 
State v. Dennis, 80 Mo. 589; State v. 
Vorback, 66 Mo. 168; State v. Bon- 
nell, 46 Mo. 395. 

Mont.—State v. Moran, 56 Mont. 
94, 182 P 110. 

Nebr.—Mason v. State, 99 Nebr. 
221, 155 NW 895. 


N. J.—State v. Tomlin, 29 N. J. 
Tieds. 

N. Y.—Peo. v. Shattuck, 194 N. Y. 
424, 87 NE 775; Peo. v. Baker, 96 


N.Y. 340, 2,.N. Y. Cr. 218 [rev 18 NY 
WklyDig 112]; Watson v. Peo., 87 N. 
Y. 561, 41 AmR .397; Therasson’ v. 
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Peo. v. Whitney, 146 App. Div. 98, 
130 NYS 465; Peo. v. Livingstone, 47 
App... Div... 2838, .62:) NYS, 93" Clark. Vv. 
Peo., 2 Lans. 329; Peo. v. Stetson, 4 
Barb. 151; Peo. v. Hart, 35 Misc. .182, 
71 NYS .492;" Peo.!v. Bough, 1 NYS 
298 [rev on other grounds 48 Hun 
621 mem]; Peo. v. Tompkins, 2 Edm. 
Sel. Cas. 191, 1 Park. Cr. 224; Lucre’s 
Case, 1 CityHallRee 140. 

N. C.—State v. Salisbury Ice, etc., 
Co., 166 Ni. 4038; 2 Sis 7 956.52 
LRANS 219, AnnCas1916C 728; State 
v. Salisbury Ice, ete., Co. 166 N. C. 
366, 81 SE 737, 52 LRANS 216, Ann 
Cas1916C 456; State v. Whedbee, 152 
N. C. 770, 67 SE 60, 27 LRANS 868; 
State v. Davis, 150 N. C. 851, 64 SE 
498; State v. Moore, 111 N. CGC. 667, 
16 SE 384. 

Okl.—Jones v. State, 9 Okl. Cr. 621, 
132 P 914; Taylor v. Terr., 2 Okl. Cr: 
eS OF 62.8) 

Or.—State v. Miller, 47 Or. 562, 569, 
85 P* 81,76 LRANS- 365;".State “v. 
Bloodsworth, 25 Or. 83, 34 P 1023. 

Pa.—Com. v. Snyder, 23 Pa. Dist. 
661; Com. v. Balph, 18 Pa. Co. 242; 
Com. v. Alsop, 1 Brewst. 328; Com, 
v.. Chambers; 2 Chest. Co, 63; Com. 
v.. McCrossin, 3 Pal 220, 2° PaLJIR 
6; Com. v. Hutchinson, 2 Pars. Eq. 
Cas, 311, 1 PaLJR 302, 2 PaLgd 241: 
Com. v. Herman, 15 Phila. 386; Com. 
v. Philadelphia County Prison, 6 
Phila. 78. 

Philippine—U. S. v. Leano, 6 
Philippine 368; U. S. v. Mendezona, 2 
Philippine 353. 

Porto Rico.—Peo. v. Battistini, 5 
Porto Rico 120. 

S. D.—State v. Van Ruschen, 38 S. 
D. 187, 160 NW 811. 

Tex.—Epperson v. State, 42 Tex. 
79; McDaniel v. State, 63 Tex. Cr. 
260, 140 SW 232; Brown vy. State, 62 
Tex. Cr. 592, 1388 SW 604; Speer v. 
State, 50 Tex. Cr. 273, 97 SW 469; 
Thorpe v. State, 40 Tex. Cr. 346, 50 
SW 383; Curtis v. State, 31 Tex. Cr. 
39, 19 SW 604; Warrington y. State, 
1 Tex, A. 168; Scott v. State, 27 Tex. 
A. 264, 11 SW 320; Hardin v. State, 
25 Tex. A. 74, 7 SW 534; Hightower 
v. State, 28 Tex. A. 451, 5 SW 3438; 
Blum v. State, 20 Tex. A. 578, 54 
AmR_ 530; Mathena v. State, 15 Tex. 
A.473; Ervin \v.° State) 11. "Tex, A: 
536; Buckalew v. State, 11 Tex. A. 
352; White v. State, 3 Tex. A. 605, 

Va.—_Fay v. Com., 28 Gratt. (69 
Va.) 918. 

Wash.—State v. Kulbe, 67 Wash. 
21, 120 P 510; State v. Bingham, 51 
Wash. 616, 99 P 735. 

W. Va.—State v. Pishner, 72 W. 
Va. 603, 78 SE 752; State v. Hurst, 
TDP WarVa. 543 

Wis.—Clawson y. State, 129 Wis. 
650, 109 NW 578, 116 AmSR 972, 9 
eee 966; State v. Green, 7 Wis. 

Wyo.—Haines vy. Terr., 3 Wyo. +167, 
its}: MEX@KS- ; * Re 

Eng.—Reg. v. King, [1897] 1 Q. B. 
214; Reg. v. Ball, 1 C..& M. 240, 41 
ECL 140; Rex v. Dale, 7 C. & P. 352, 
32 ECL 652; Reg. v. Burton, 16 Cox 
C. C. 62; Reg. v. Jones, 15 Cox C. 
C. 475; Reg. v. Roebuck, 7 Cox C. G, 
126; Reg. v. Richardson, 1 F. & F. 
488; Reg. v. Hazzlewood, 48 J. P. 151. 
Kone ee v. Durocher, 12 Revleg 

Alta.—In re Staggs, 5 Alta. L. 354, 
8 DomLR 284, 22 WestLR 853, 3 
WestWkly 393. 

[a] Blackmail.—Where one false- 
ly represents himself to be an. offi- 
cer, arrests, and threatens to prose- 
cute for a crime unless money is 


For later cases, developments and changes in the law see cumulative Annotations, 
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the owner makes some investigation of the represen- 
tations made by accused to ascertain their truth, yet 
if he nevertheless would not have parted with the 
goods but for such representations, believing them 
true, accused is guilty.°? One accused of false pre- 
tenses cannot escape conviction upon the ground 


paid to settle the offense, 
person arrested being in fear 
prosecution pays the money, but it 
is not alleged that he believed or re- 
lied on any statement made, the of- 
fense is not cheating and swindling, 
but blackmail. Jackson v. State, 118 
Ga. 125, 44 SE 833. See also Black- 
mail 8_C. J. p 1114. 

90. Ga.—Ryan vy. State, 104 Ga. 
78, 30 SE 678; Rainey v. State, 94 Ga. 
599, 19 SE 892; Crawford v. State, 
4 Ga. A. 789, 62 SE 501. 

Ill.—Chicago v. Westergren, 173 
Til, A.’ 862, 

Ind.—-_ Hess v. Young, 59 Ind. 379. 
Iowa.—State v. Mullen, 151 Iowa 


392, 1381 NW 679, AnnCas1913A 399; 
State v. Jackson, 128 Iowa 5438, 105 
NW 51. 


Kan.—State v. Crane, 54 Kan. 251, 
SS P2710; 
Ky.—Com. v. Thompson, 9 Ky. Op. 


932. 

Minn.—State v. Bourne, 86 Minn. 
432, 90 NW 1108. 

Mo.—State v. Lawrence, 178 Mo. 


350, 77 SW 497. . 

N. Y.—Peo. v. Whitney, 146 App. 
Div. 98, 130 NYS 465; Peo. v. Stet- 
son, 4 Barb. 151; Peo. v. Klock, 55 
Misc. 46, 106 NYS 267; Peo. v. Bough, 


1 NYS 298 [rev on other grounds 48 . 


Hun 621 mem]. : 

N. D.—State v. Stewart, 9 N. D. 
409, 883 NW 869. 

Or.—State v. Miller, 47 Or. 562, 85 
P 81, 6 LRANS 365. 

Pa.—Com. v. Herman, 15 Phila. 
386; Com. v. 
Prison, 6 Phila. 78. 

Tex.—McDaniel v. State, 63 Tex. 
Cr. 260, 140 SW 232; McPearson v. 
State, (Cr.) 79° SW 522; Thorpe v. 
State, 40 Tex. Cr. 346, 50 SW 383; 
Buckalew v. State, 11 Tex. A. 352. 


Wash.—State v. Bingham, 51 
Wash. 616, 99 P 735. 
Eng.—Rex v. Dale, 7 C. & P. 852, 


32 ECL 652; Reg. v. Hensler, 11 
Cox C. C. 570; Reg. v. Mills, 7 Gox G. 
SREY Reg. v. Roebuck, 7 Cox C. GC. 


91. Ala.—Woodbury v. State, 69 
Ala. 242, 44 AmR 51S. 
Ark.—Mitchell y. State, 70 Ark, 


30, 65 SW 935. 
Cal.—Peo. v. Bliss, (A.) 190 P 1046; 
Peo. v. Mauritzen, 84 Cal. 37, 24 P 


142. 
Colo.—Stumpff v.. Peo., 51 Olo. 
mae ale 134. oi 
a.—Edwards v. State, 45 Fla. 5 
a 853. Ete: 
owa.—State v. Stone, 75 I 
a9 NW 275. |” Sek Re 
an.—State v. Metsch, 37 & 5 
Hae ep e 7 Kan. 222, 
Mo.—State v. Eudaly, 188 SW AGE Oi 
ete on 110. Mo. 18, 19 SW 
: ate v. Kingsley, 108 3 ; 
18 SW 994, Nias rere 
Ae ese an pict 96 N. Y. 340; 
O. Vv. ompkins, Edm. ie si 
ee al. oP @r5 224, Biers 
ex.—Thorpe vy. State, 4 5 a 
346, 50 SW 383. pe eh 
Wis.—Baker vy. State, 120 Wis. 135, 


4 NW 566; State v. Green, 7. Wis; . 


76. 
| Hng.—Rex. v.Dale, 7 Gi & P. 352 
32 ECL 652; Rex v. Codrin f 
& P. 661, 12 BCL 375, Rees 
92. Peo. v. Gibbs, 98 Cal. 661, 
P 630; Engle v. U. S., 48 App. (D. C.) 
466; State v. Knowlton, ‘ 
512, 39 P 966; Reg. .v. English, 12 
Cox GC. .C. 171; Reg. v. Lee, 8 Cox C. 
33; Reg. v. Roebuck, 7 Cox Cc. @ 


93. Peo. v. Luttermoser, 122 Mich 
562, 81 NW 565; Reg. v. Bneli } 
Cox GC. C. 171, ee tt Aaa 

meh oP ee. 2 Ne 
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that his victim was given an opportunity to make 
an investigation which would have disclosed the 
fraud, and was told by the former not to rely upon 
his representations, unless it further appears that 
the victim accepted the withdrawal of the represen- 
tations and assumed to act upon his own judg- 
Where the false representation is as to a 
matter of law, it has been held that the person to 
whom it was made must have known that it was 
false and so could not have been induced by it to 
Knowledge of an 
agent of the owner of the falsity of the pretense 
will not be imputed to the owner where accused and 
the agent conspired to defraud by false pretense.®® 
And the same rule apples where accused with the 


ment.°* 


have parted with his property.®® 


94. Partridge v. U. S., 39 App. (D. 
C.) 571, AnnCasi917D 622. 

95. Perkins v. State, 67 Ind. 270, 
33 AmR 89; State v. Jamison, 268 
Mo. 185, 186 SW 972; State v. Law- 
rence, 178 Mo. 350, 77 SW 497; Peo. 
v. Klock, 55 Misc. 46, 106 NYS 267. 
See also Fambrough v. State, 113 
Ga. 934, 39 SH 324 (misrepresenta- 
tion based on verbal promises, not 
binding under the statute of frauds); 
State v. Miller, 47 Or. 562, 85 P 8&1, 
6 LRANS 365 (in a_ prosecution 
against a bank cashier for drawing 
and certifying a personal check when 
he did not have the money on de- 
posit, where the person receiving the 
check is a banker, he is presumed to 
know the law relating to that busi- 
ness, and hence could not have de- 
pended on the primary liability of 
the bank as giving validity to the 
check). 

[a] Presumption of knowledge of 
law.—(1) The maxim that “Every 
one is presumed to know the law” 
has been assigned as the basis for 
this rule. Peo. v. Klock, 55 Misc. 
46, 146 NYS 267. (2) According to 
other authority “it does not greatly 
matter in so holding whether this 
view is reached upon the theory of 
that fictitional presumption for pro- 
cedural convenience that ignor- 
ance of the law excuses no one, and 
that therefore all men are presumed 
to know the law; or whether it be 
based upon the view that no criminal 
false pretense may be bottomed upon 
a representation wherein the ascer- 
tainment of the truth or falsity of 
the fact averred is as open to him 
to whom the representation is made 
as it is to him who makes it.” State 
v. Jamison, 268 Mo. 185, 195, 186 Sw 
972. (3) And according to still other 
authority this maxim is inapplicable. 
Ryan v. State, 104 Ga. 78, 30 SH 678. 

[b]. Pretense of authority to com- 
promise crime.—Where the accused 
represented that he had authority to 
compromise a crime, the person de- 
frauded was bound to know the fal- 
sity of such representation and so 
no offense was committed. Perkins 
v. State, 67 Ind. 270, 33 AmR 89; Peo. 
vy. Stetson, 4 Barb. (N. Y.) 151. Con- 
tra Ryan v. State, 104 Ga. 78, 30 SE 


678. 
96. Saylor v. Com., 149 Ky. 152, 
448 Sw 6; State v. Aikins. (Mo.) 


180 SW 848, LRANS1916C 1101; Reg. 


vi Glark, 2 B. Cxirgl: 

97. Rand v. Com., 176 Ky. 343, 
195 SW 802; State v. Talley, 77 S. & 
99, 67 SEH 618, 122 AmSR 559, 11 
LRANS 938. 

98. See cases supra note 89. 

99, Conn.—State v. Church, 43 


3471, 
Ora Morris v. State, 54 Fla. 80, 
45 S 456, 14 AnnCas 285. 
Ga.— Oliver v. State, 15 Ga. A. 
452, 83 SE 641; ag v. State, 10 
A474, '13°SB ‘ 
SAhL L watson v. Peo., 27 Ill. A. 493. 
’ Towa.—State v. Seligman, 127 Iowa 
415, 103 NW 357. 
Kan.—State v. Briggs, 74 Kan. 377, 
86 P 447, 7 LRANS 278, 10 AnnCas 


904, 
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F§ 29)" e. 


Ky.—Rand v. Com., 176 Ky. 348, 
195 SW 802; Edmonds v. Com., 149 
Ky. 242, 147 SW 881. 

Mich.—Peo. v. Johnson, 190 Mich. 
170, 156 NW _ 449. 

Mo.—-State v. Pickett, 174 Mo. 663, 
74 SW 844; State v. Willard, 109 Mo. 
242, 19 SW 189. 

99 Nebr. 


Nebr.—Mason v. State, 


221, 155 NW 895; Roby v. State, 61 
Nebr. 218, 85 NW 61. 
N. Y.—Peo. v. Moore, 37 Hun 84; 


Stuyvesant’s Case, 4 CityHallRec 
Ne LE==States vic Moore; LION. sc: 

667, 16 SE 384. 
State; 9° Okl: Cr: 

621;:132" P94: 
Pa.—Com. v. Binkley, Pa, 7Co: 
Utah.—State v. Howd, 188 P 628. 
Bng.—Reg. v. Brooks, 1 F. & F. 
1. U. S—Brafford v. U. S., 

Fed. 511. 
140 Ala. 
155, 86 S 1004; Meek v. State, 
Ala. 116, 23 S 155; Dorsey v. State, 
State, 69 Ala. 242, 44 AmR 515. 
Ark.—Owens v. State, 98 Ark. 609, 
575, 137 SW 253; Donohoe v. State, 
59 Ark. 375, 27 SW 226. gal 
71 P 649; Peo. v. Weir, 120 Cal. 279, 
52 P 656; Peo. v. Gibbs, 98 Cal. 661, 
874; Peo. v. Bowman, 24 Cal. A. 781, 
142 P 495; Peo. v. Moxley, 17 Cal. A. 
Cal. A. 487, 110 P 151; Peo. v. White, 

7 Cal.wA. 99,2 93. 683: 


156; Coilins’ Case, 4 CityHallRec 143. 
Okl.—Jones_ v. 
32 
623 
502 
259 
Ala.—Wilkerson v. State, 
AA 7 
111 Ala., 40, 20 S 629; Woodbury v. 
137 SW 256; Parker vy. State, 98 Ark 
Cal.—Peo. v. Cadot, 138 :Cal. 
33 P 630; Peo. v. Rose, (A.) 183 P 
466, 120 P 43; Peo. v. Emmons, 13 
Colo.—Clarke v. Peo., 64 Colo. 164, 


7p 4Ri6 9: 

Del,—State v. Lynn, 19: Del. 316, 
51 A 878. 

D. C.—Robinson v. VU. S.,, 42 App. 
186: Partridge v. U. S., 39 App. 571, 
AnnCas1917D 622. 

Fla.—Griswold v. State, 77 Fla. 


505, 82 S 44; Edwards vy. State, 45 
Fla. 22, 33 S 853. 

Ga.—Braxton v. State, 117 Ga. 703, 
45 SE 64; Holton v. State, 109 Ga. 
127, 34 SE 358; Hathcock v. State, 
88 Ga. 91, 13 SE 959. 

Ill.—Moore v. Peo., 190 Ill. 331, 60 
NE 535; Simmons v. Peo., 187 Il. 
327, 58 NE 384; Cowen v. Peo., 14 Ill. 
348. 

Ind.—Stifel v. State, 163 Ind. 628, 
72 NE 600; State v. Miller, 153 Ind. 
229, 54 NE 808; State v. Conner, 110 
Ind. 469, 11 NE 454. 

Towa.—State v. Dexter, 115 Iowa 
678, 87 NW 417; State v. Carter, 112 
Iowa 15, 83 NW 715; State v. Nine, 
105 Iowa 131, 74 NW 945; State v. 
Fooks, 65 Iowa 196, 452, 21 NW 561, 
773. 

Kan.—State v. Terrill, 87 Kan. 745, 
125 P 65; State v. Hetrick, 84 Kan. 
157, 118 P 383, 34 LRANS 642; State 
v. Briggs, 74 Kan. 377, 86 P 447, 7 
LRANS 278, 10 AnnCas 904; State v. 
McDonald, 59 Kan. 241, 52 P 453; 
State v. McCormick, 57 Kan. 440, 46 
P 777, 57. AmSR 341; State v. Gor- 
don, 56 Kan. 64, 42 P 346; State v. 
Decker, 36 Kan, 717, 14 P 283; State 
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collusion of a public official obtains public funds by 
false pretense.°* 

Pretense after property obtained. For the reason 
that the pretense must be effective cause in inducing 
the owner to part with his property,®® there can be 
no conviction based upon a pretense made after the 
property was obtained.®? 

[§ 28] b. Other Inducements Operating. Al- 
though the pretense must be an inducing cause of 
the owner’s parting with his property, it need not be 
the sole inducing cause; it is sufficient if it had a 
material influence in inducing the owner to part with 
his property, although he was also influenced in 
part by other causes.+ 
Remoteness of Pretense. 


There are 


‘Vv. Cowdin, 28 Kan. 269; In re Snyder, 
17 Kan. 542. 

Ky.—Bryant v. Com., 104 Ky. 593, 
47 SW 578, 20 Kyl 790. 

La.—State v. Seipel, 104 La. 67, 28 
Paea” State v. Tessier, 32 La. Ann. 

Mass.—Com. v. Farmer, 218 Mass. 
507, 106 NE 150; Com. v. Davidson, 
1. Cush. 338; Com. '*v. Drew, 19 Pick. 
Lie Com. v. Hershell, Thach. Cr. 
( 


Mich.—Peo. v. wLuttermoser, 122 
Mich. 562, 81 NW 565; Peo. v. Hens- 


sler, 48 Mich. 49, 11 NW 804. 

Minn.—State v. Hulder, 78 Minn. 
524, 81 NW 532. 

Miss.—State v. Mortimer, 82 Miss. . 
448, 34 S 214; Smith v. State, 55 
Miss. 513. 

Mo.—State v. Donaldson, 243 Mo. 


460, 148 SW 79; State v. Dines, 206 
Mo. 649, 105 SW 722; State v. Bohle, 
182 Mo. 58, 81 SW 179; State v. 
Willard, 109 Mo. 242, 19 SW 189. 

Nebr.—West v. State, 68 Nebr. 257, 
88 NW 503; Wax v. State, 43 Nebr. 
18, 61. NW 117. 

N. H.—State v. King, 67 N. H. 219, 
384 A 461. 

N. J.—State v. Thacher, 35 N. J. 
L. 445. 

N. Y.—Peo. v. New York County 
Ct., 83 N. Y. 486; Peo. v. Sattlekau, 
120 App. Div. 42, 104 NYS 805; Peo. 
v.. Whiteman, 72 App. Div. 90, 76 
NYS 211; Peo. v. Livingstone, 47 
App. Div. 283, 62 NYS 9; Therasson 
v., Peo., 20 Hun 55. [rev on other 
grounds 82 N. Y. 238]; Peo. v. Genet, 
19 Hun 91 [aff 83 N.Y. 436];° Peo. 
v. Higbie, 66 Barb. 181; Scott v. 
Peo., 62 Barb. 62; Peo. v., Hart, 35 
Mise. 182, 71 NYS 492; Peo. v. Tomp- 
kins, 2 Edm. Sel. Cas. 191, 1 Park. 
Cr. °224; Peo. v. Herrick, 13 Wend. 
87; Peo. v. Haynes, 11 Wend. 557 
{rev on other grounds 14 Wend. 546, 
28 AmD 530]; Peo. v. Miller, 2 Park. 
Crs, Loa. Contra, Reo. Vv.) Daltomees 
Wheel. Cr. 161; Davis’ Case, 4 City 
HallRec 61. 

N. C.—State v. McFarland, 105 SE 
179; State v. Allred, 84 N. C. 749. 

N. D.—State v. Merry, 20. N. D. 
337,, 353, 127 NW 83. 

Oh.—Winnett v. State, 18 Oh. Cir. 
Ct. 515, 10 Oh. Cir. Dec., 245. i 

Okl.—Smith vy. State, 7 Okl. Cr. 136, 
LA2eP\ 32 

Or.—State v. Miller, 47 Or. 562, 
85 P 81, 6 LRANS 365. 

Pars. Ea. 
McCrossin, 2 


Pa.—Com. v. Daniels, 2 
Cash) 3327 yuComen jv. 
PaLJR 6, 3 Pal 219. 

Tenn.—State v. Morgan, 109 Tenn. 
157, 69 SW ..970. 

Tex.—Whitehead v. State, (Cr.) 
196 SW 851, 853 [quot Cyc]; Hunter 
v. State, 46 Tex. Cr. 498, 81 SW_ 730; 
Cowan -v. State, 41 Tex. Cr. 617, 56 
Sw 751; Thorpe v. State, 40 Tex. 
Cr. 346, 50 SW 383; Blum vy. State, 
20 Tex. A. 578, 54 AmR 5380. 


Utah.—State v. Seymour, 49 Utah 
285; 163:5P +789. 
Va.—Trodgon v. Com., 31. Gratt. 


(72 Va.) 862; Fay v. Com., 28 Gratt. 


(69 Va.) 912. 
Wash.—State v. Blliott, 68 Wash. 


603, 123 P 1089; State v, Kulbe,,67 
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a number of cases in which it has been held that 
although false pretenses were made and property 
obtained the pretenses were too remote from the ob- 
taining of the property to sustain an indictment,? 
as for instance where a contract has been entered 
into by false representations and property obtained 
under the contract.2 It has been said, however, that, 
if a causal relation exists between the contract and 
the false pretense, the fact that the property was 
obtained immediately through the contract to which 
the false pretenses induced the prosecutor to con- 
As a general rule it would 
seem that if the false-pretense is the operative cause 
of the transfer of the property, if there is a causal 


sent is no defense.* 


Wash. 21, 120 P 510; State v. Knowl- 
ton, 11 Wash. 512, 39 P 966. 
Wyo.—Haines v. Terr., 3 Wyo. 167, 


tage. S, 
Dears. C. 


451; Reg. v. English, 
Mic Res, ve West, °8-Cox+C. C. 
Rereoven hry, 7 ~Cox Cy Co s394; 
Ve. Bagleton, "6 Cox CC. 'C! 559) 
EngL&Eq 540; Reg. v. Hamilton, 10 
Jur. 1020. 

N. B.— Ree. v. Corey, 22 N. B. 543. 

[a] MTlustrations.—(1) Where the 
transaction charged and shown is a 
sale of purported school district or- 
ders, which were invalid and with- 
out value, the mere fact that the 
accused indorsed the warrants, and 
thereby rendered himself liable as a 
guarantor for the amounts stated in 
them, does not necessarily defeat a 
eriminal prosecution. If the party 
defrauded parted with his money on 
the faith of the false pretenses, and 
did not rely on the personal respon- 
sibility of accused, a conviction may 
be had. State v. McDonald, 59 Kan. 
247, 52° P 453. (2) Where accused 
falsely represented to his fiancée 
that he had an opportunity to Sse- 
eure a position, and that, as a condi- 
tion precedent, he was required to 
deposit a sum, which she advanced 
to him on his request, he was guilty 
of obtaining money by false pre- 
ténses, although the engagement 
made it possible for him to obtain 
the money from her, and although 
he also represented that, if she would 
make the advance, they could be 
married immediately. Peo. v. Weir, 
120 2Cal 279; 52° Pi G56. 

{[b] Decisive influence of pretense. 
—The false pretenses sufficient to 
constitute the crime of obtaining 
goods under a false pretense must 
have had, either with or without 
other causes, a decisive influence on 
the mind of the person defrauded, 
so that without the weight of the al- 
leged false pretenses he would not 
have parted with his property. Fay 
v..Com., 28 Gratt. (69 Va.) 912. 

2. Ark.—Morgan v. State, 42 Ark. 
131, 48 AmR 55. 

Ill.—Watson v. Peo., 27 Ill. A. 493. 

Ind.—Wagoner v. State, 90 Ind. 
504. 

Mass.—Com. v. Harkins, 128 Mass. 


Mo.—State v. Fraker, 148 Mo. 143, 
49 Sw 1017. 


Eng.—Reg. v. Gardner, 7 Cox C., 
C. 136; Reg. v. Bryan, 2 F. & F. 567. 

Oe ee: Vv. brady, 260 WU. 1O.2Q: 
B.,. 13: 


[a] Pretenses held not too re- 
mote.—Com. v. Quinn, 222 Mass. 504, 
111 NE 405; Com. v. Snyder, 23 Pa. 
Dist. 661; Com. v. Sweet, 4 Pa. Dist. 
136, 16 Pa. Co, 198; Reg. v. Button, 
[1900]. 2 Q. .B. 597 [Loverr Reg. v. 
Marner) + Cox. C. C.- 49745" Reg,” vs 
Kenrick, 5 Q. B. 49, 48 ECL 48, 114 
Reprint 1166; Reg. v. Abbott, 2 C. & 
K. 630, 61 ECL 630; Reg. v. Adam- 
SoOnuidieC, ore 92, 47 Ch: “Log hes. 
v., Copeland, C. & M. 516° 41° CL 
I82= Ree. w. Willot, 12 -/Cog Cec, 
68; Ree. v. Burgon, 7 Cox. C. C. 131; 
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erty.® 
[§ 31] 


Reg. V.. Darky 1~Den.C. C276; Res: 
v. Hope, 17 Ont: 468; Reg. v. Ry- 
mal, 17 Ont. 227; Reg. v. Huppel, 21 
Us CH Qe B28 

8. “Reg, v.. Gardner) <7 1 CoxmG. C. 
136; Reg. v. Bryan, 2 F. & F. 567. 

[a] In Canada under the Cr. Code 
§ 359 it is an offense to obtain prop- 
erty through the medium of a con- 
tract obtained by false pretense. Reg. 
Vi-Hartye s1eANiS. 32724 

4. Peo. v. Martin, 102 Cal. 558, 36 


1g hye 
5, Peo: L021 Cale 558, 
Cr. es pe98 


36° P 952), Jd; 
Com, v. Lee, 149 Mass. 179, 21 NE 
v. State, 140 


299. 
6. Ala.—Wilkerson 
Ala. 155, 36 S 1004; Foster v. State, 
16 Ala. A. 459, 78 S 722; Clark v. State, 
14 Ala. A. 633, 72 S291; Shreve v. 
State, 4 Ala, As 216,159 S228; 
Colo.—Clarke v. Peo., 64 Colo. 164, 
171 P 69. See also Morris v. Peo., 
4 Colo. A. 136, 35 P 188 (discussing 
but not applying rule). 
Mass.—Com. v. Lee, 149 Mass. 179, 
21 NE 299. 


v. Martin, 
Mikell Cas. 


Sane Fase v. State, 55 Miss. 
oO ° 
N. C.—State v. Wilkerson, 98 N. 


C. 696, 3 SE 683. 

Pere gee p v. Snyder, 23 Pa. Dist. 
‘vd Neeboeaneeg Tage v. State, 13 Lea 
Tex.—Blum v. State, 20 Tex. A. 
578, 54 AmR 530. 

Eng.—Reg. v. Martin, L. R. 1 C. 
C: 56; Reg: v: Powell, 15 Cox C! 
568; Reg. v. Greathead, 14 Cox C. C. 
108; Reg. v. Welman, 6 Cox C. C. 153; 
Reg. v. Hamilton, 1 Cox C. C. 244. 

Ont.—Reg. v. Hope, 17 Ont. 463; 
Reg. v. Rymal, 17 Ont. 227. 

[a] In Georgia under the statute 
against obtaining credit by false rep- 
resentation, where false statements 
are made as a basis of obtaining 
eredit, but are not acted on until 
some time after they are made, they 
cannot be the foundation of a prose- 
eution, unless the person making the 
statements expressly reaffirmed their 
truth, or at the time of obtaining 
the credit Knew, or had reason to 
believe, that it was extended on the 
faith of such previous statements. 
Broznack v.. State, 109 Ga. 514, 35 
SE 123; Treadwell v. State, 99 Ga. 
779, 27 SE 785; Formby v. State, 14 
Ga. A. 596, 81 SE 799. 

7. U.S.—Jones v. U. S., 13 F. Cas. 
No. 7,499, 5 Cranch C. C. 647. ” 

Ala.—Gardner v. State, 4 Ala. A. 
131, 58 S 1001; Dorsey v. State, 111 
Ala. 40, 20 S 629; Woodbury v. State, 
69 Ala. 242, 44 AmR 515; Mack v. 
State, 68 Ala. 138; Colly v. State, 55 
Ala. 85; O’Connor v. State, 30 Ala. 
9; Burney v. State, 5 Ala. A. 316, 59 
S 306. 

Ariz.—Kimball v. Terr., 


13 Ariz, 
310, 115 P 70. 

Cal.—Peo. v. Cadot, 138 Cal. 527, 
71 P 649; Peo. v. Howard, 135 Cal. 
266, 67 P 148; Peo. v. Griffith, 122 
Cal, 212,54 P 725; Peo. v. Wasser- 
vogle, °7i- Calri7s,) io PY27 0s Peo: iv. 
Jordan, 66 Cal. 10, 4 P 773, 56 AmR 
73; Peo. v. Garnett, 35 Cal. 470, 95 


6. Intent. 
the statute a specifie intent to defraud is essential to 
the commission of the crime.’ 
statutes analogous in their nature and purposes to 


ies R 
[§§ 29-31 


relation between the pretense and the transfer which 
directly causes the transfer, the remoteness of the 
pretense is immaterial.’ 

[§ 30] d. Continuing Pretense. 
cases have based the criminal liability of the accused 
upon the doctrine of continuing pretenses, under 
which, if the pretense is the inducing cause, it is 
immaterial that- there has been a lapse of time 
between the pretense and the obtaining of the prop- 


A number of 


Under the common form of 


And under certain 


AmD 125; Peo. v. Green,(22 Cal, A. 
45, 133 P 334; Peo. v.. Harben, 5 Cal. 

AG) 2991 398. 
Colo.—Shemwell vy. Peo., 62 Colo. 
429, 


146, 161 P 157. 
Del.—State v. Holden, 25 Del. 
79 A 215; State v. Hartnett, 23 Del. 


204, 74 A 82; State v. Briscoe, 22 
Del. 401, 67 A 154. 
C.—Robinson vy. U. S., 42 App. 


BD; 
186. 

Fla.—Clifton v. State, 76 Fla. 244, 
79 S 707; Edwards v. State, 45 Fla. 
22, 38 S' 853. 

Ga.—Goddard v. State, 2 Ga. A. 
154, 58 SE 304; Laster v. State, 117 
Ga. 247, 43 SE 1762; Treadwell v. 
State, 99 Ga. 779, 27 SE 785; Wood v. 
State, 48 Ga. 192, 15 AmR 664; Form- 
by v. State, 14 Ga. A. 596, 81 SE 799; 
Moore v. State, 11 Ga. A. 813, 76 SE 
368; Isaacs v. State, 7 Ga. A. 799; 68 
SHE 338; Ager v. State, 2 Ga. A. 158, 
58 SE 374; Mulkey v. State, 1 Ga. 
A. 621> 58 “SH 1022. 

Ind.—State v. Fields, 118 Ind. 491, 
21 NE 252; Todd v. State, 31 Ind. 514. 

lowa.—State v. Chambers, 179 
Towa 436, 161 NW 470; State v. Coop- 
er, 169 Iowa 571, 151 NW 835; State 
v. Foxton, 166 Iowa’ 181,147 NW 
347, 52 LRANS 919, AnnCas1916E 
727; State v. Seligman, 127 Iowa 
415, 103 NW 357. 

Kan.—State v. Clark, 46 Kan. 65, 
26 P 481; State v. Matthews, 44 Kan. 
596, 25 'P 36, 10 LRA. 308. 

Ky.—Rand v. Com., 176 Ky. 343, 
195 SW_802, 804 [quot Cyc]; Com. 
v. Van Tuyl, 1 Mete. 1, 71 AmD 455. 

Md.—Lyman v. State, 109 A 548, 

Mass.—Com. v.| Burton, 183 Mass. 
461, 67 NE 419; Com. v. Dean, 110 
Mass. 64; Com. v. Jeffries, 7 Allen 
548, 83 AmD 712; Com. v. Call, 21 
Picky 515; sCom. vs oDrew, 119s) Pick 
179; Com. v. Mooar, Thach. Cr. 410. 

Mich.—Peo. v. Rice, 206 Mich. 644, 
173 NW_ 495; Peo.. v. Wakely, 62 
Eel Age tad Te 871; Peo. v. Win- 
slow, ich. (Pease 
6 Mich. 496. setae: 

86 Minn. 


Minn.—State vy. 
432, 90 NW 1108. 

Miss.—Pittman vy. State, 101 Miss. 
553, 58 S 582; Bowler v. State, 41 
Bao on 

0.—State v. Mastin, 277 Mo. 495, 
211 SW 15; State v. Miller, 212 Mo. 
73, 111 SW 18; State v. Fraker, 148 
Mo. 143, 49 SW.1017; State v. Jack- 
son, 112 Mo. 585, 20 SW 674: State 
v. Benson, 110 Mo. 18, 19 SW. 213; 
State v. Norton, 76 Mo. 180; State 
pea 1 Mo. 248. 

ebr.—Ketchell v. State, 5 
324, 54 NW 564. : ee ee 

N. J.—State v. Worman, 88 N. J. . 
tS ee aaa Ph AR ARE Luxton, 65 

25 dees 5 ; Sharp v. State, 
eg it 511, 21 A cial F ‘ 

: Y.—Peo. v. Baker, 96 N. Y. 340, 
2 N. Y. Cr. 218; Watson v. 


Bourne, 


For latex cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


$31] 


the common form of statute, an intent to defraud is 
likewise an essential element;* but under other stat- 
utes such intent is not deemed to be an ingredient 
t The intent to defraud need not be 
directed against the legal owner; it is sufficient if it 
is directed against any one in lawful possession of 
the goods, or who parts with property in reliance 
It is not necessary that the intent is to 
accomplish the. particular result aimed at; if the 
particular result fails and another thing of value is 
obtained by means of the false representations, it is 


-of the erime.® 


thereon.?° 


Mise. 107, 154 NYS 324; Peo. v. 
Rouss, 63 Misc. 135, 118 NYS 433; 
Peo; v. Hart, 85 Misc. 182, 71 NYS 
492; Peo. v. Crissie, 4 Dem. 525; 
Peo. v. Herrick, 13 Wend. 87; Peo. 
vy. Johnson, 12 Johns. 292; Peo. v. 
Fish, Sheld. 537, 4 Park. Cr. 


€. 770, 67. SE 60, 27 LRANS 363; 
State v. Davis, 150 N. C. 851, 64 SE 
498; State v. Oakley, 103 N. C. 408, 
9 SE 575; State v. Garris, 98 N. C. 
733, 4 SEH 633; State v. Munday, 78 
a 460; State v. Phifer, 65 N. C. 

Oh.—State v. Mutchler, 87 Oh. St. 
268, 101 NE 267. 

Or.—State v. Germain, 54 Or. 395, 


103 P 521. 

Pa.—Com. v. Schmunk, 22 Pa. 
Super. 348; Com. v. Balph, 18 Pa. 
Co: 22425 %Com:: vs -Dennis;* 1. Pa: Co. 
278; Com. v. Rosenberg, 1 Pa. Co. 
273; Com. v.- Daniels, 2 Pars. Eq. 
Cas. 332; Com. v. Alsop, 1 Brewst. 


328; Com. v. McCrossin, 3 PaLJ 220, 
2 PaLJR 6. 

Philippine.—U. S. v. Mendezona, 2 
Philippine 353; U. S. v. Reyes, 1 
Philippine 341. 

S. C.—State_v. Hicks, 77 S. C. 289, 
57 SE 842. 

S. D.—State v. Van Ruschen, 38 S. 
D. 187, 160 NW 811; Wyman v. Wil- 
marth, 1S. D. 172, 46 NW 190. 

Tenn.—Rothschild v. State, 13 Lea 
294; McCorkle v. State, 1 Coldw. 333. 

Tex.—Cowan v. State, 41 Tex. Cr. 
617, 56 SW 751; Williams v. State, 
34 Tex. Cr. 606, 31 SW 649; Rosales 
v. State, 22 Tex. A. 673, 3 SW 344; 
Blum v: State,- 20 Tex. A. 578, 54 
AmR 530. 

Va.—Trogdon v. Com., 31 Gratt. 
(72 Va.) 862; Fay ¥. Com., 28 Gratt. 
(69 Va.) 912. 

W. Va.—State v. Williams, 68 W. 
Va. 86, 69. SE 474, 32 LRANS 420. 

Wis.—Clawson v. State, 129 Wis. 
650, 109 NW _ 578, 116 AmSR 972, 9 
AnnCas 966; Baker v. State, 120 Wis. 
135, 97 NW 566. 

Wyo.—Martins v. State, 17 Wyo. 
319, 98 P 709, 22 LRANS 645; Haines 
we ePerr ss '3) (Wyo. 167, 138° Pes: 

Eng.—Reg. v. Hazelton, L. R. 2 
Gi. 134 Ree. ivel Kilham, Ts) RL 
Cc. C. 261; Rex v. Carpenter, 22 Cox 
Gurl S618; Reg. v. Gray.” 17 Cox €, 
Cc. 299; Reg. v. James, 12 Cox C. C. 
127; Ree. v. Stone, 1 F. & F. 311; 
Rex v. Muirhead, 73 J. P. 31; Rex 
v. Wakeling, R. & R. 375; Young v. 
Rex, 3 T. R98, 100 Reprint 475. 

Ont.—Crawford v. Beattle, 39 U. C. 
@QeS Bit 13: 

Que.—Rex v. Martel, 27 CanCrCas 


16. 

“The false pretenses employed are 
only the means by which the offense 
is perpetrated. The false pretense 
or representation is not of itself 
eriminal, and it becomes so only by 
being accompanied with a fraudulent 
intent, which is the substance of 
the crime.” State v. Foxton, 166 
196; 147 NW. 9347,. 52 

AnnCasi916H 727. : 

[a] The “intent to defraud” is 
the intent by the use of false means 
to induce another to part with the 
title to his property, and confide it 
to defendant, when he would not 


otherwise do so. Peo. v. Rial, 23 
Gales Ws, AIO. 660s). Com.ew. 
O’Brien, 172 Mass. 248, 52 NE 77; 


FALSE PRETENSES 


sufficient,11 


sary./? 


pretenses.1® 


Com. v. Coe, 115 Mass, 481; Peo. v. 
Oscar, 105 Mich. 704, 68 NW _ 971; 
Com. v. Schuyler, 1 Pa. Co. 403. 

{b] Intent to deprive prosecutor 
of part of property obtained.—The 
intent need not be to deprive the 
prosecutor of the entire property ob- 
tained; it is sufficient if it is to de- 
prive him of a part comprehended 
within the whole. Reg. v. Leonard, 
2 Co. & K. 514, 61 ECL 514, 

[c] Effect of word “injure” in 
‘statutes.—Most of the statutes re- 


quire the intent to be to “injure or 
defraud.” In these statutes the 
word “injure”? implies no more nor 
less than the word “defraud.” Car- 
lisle v. State, 76 Ala. 75. 

8. U. S.—U. S. v. Ehrgott, 182 
Fed. 267. 


Ala.—Chauncey v. State, 130 Ala. 
71, 30 S 403, 89 AmSR 17. 

Ariz.—Cluff- v. Terr., 52 P 350. 

Ga.—Wilson v. State, 138 Ga. 489, 
75 SE 619; Latson v. Wells, 136 Ga. 
681, 71 SE 1052; Vance v. State, 128 


Ga. 661, 57 SE 889; Dyas v. State, 
126 Ga. 556, 55 SE 488; Sterling v. 
State, 126 Ga. 92, 54 SE 921; Town- 


send v. State, 124 Ga. 69, 52 SE 293; 


Vinson v. State, 124 Ga. 19, 52 SI 
79; Banks v. State, 124 Ga. 15, 52 
SE 745°2 LRANS 1007; Lamar’ v. 
State, 120 Ga. 312, 47 SE 958; Pat- 
carats v. State, 1 Ga. A. 782, 58 SE 


Tll.—Peo. v. Holtzman, 272 Ill. 447, 
112 NE 370 [rev 195 Ill. A. 53]. 

Ind.—Blanchard v. State, 3 Ind. 
A. 395, 29 NE 783. 

Minn.—State v. Johnson, 77 Minn, 


Mo.—State v. Miller, 212 Mo. 73, 
111 SW 18; State v. Gregory, 170 Mo. 
598, 71 SW 170; Armstrong -v. Win- 
ate 61 Mo. 354. 


"267, 79 NW 968. 


. C.—State v. Griffin, 154 N. C. 
611, 70 SE 292. 
Eng.—Rex v. Brownlow, 74 J. P. 


240. 

{a] Under the Georgia statute 
(Acts [1903] p 90; Pen. Code [1910] 
§ 715), as to obtaining money or 
property under a contract to per- 
form services, the gist of the offense 
is the fraudulent intent, which 
exists at the time of obtaining such 
money or property, not to perform 
the services contracted for. Wilson 
v. State, 138 Ga. 489, 75 SE 619; 
Lamar v. State, 120 Ga. 312, 47 SE 
958; Garner v. State, 100 Ga. 257, 28 
SE 24; Patterson v. State, 1 Ga. A. 
782, 58 SE 284; Mulkey v. State, 1 
Ga, A. 521, 57.SH 1022; Sterling v. 
State, 126 Ga. 92, 54 SH 921. 

{[b] Under the Minnesota statute, 
(Gen. St. [1894] § 6711) making 
the obtaining, with intent to defraud, 
the property of another by aid of a 
worthless check, larceny, the gist of 
the offense is the obtaining, with in- 
tent to defraud, the money or prop- 
erty of another by false pretenses, 
that is, by color or aid of a eheck or 
draft which the accused has no rea- 
son to believe will be paid. State 
v. Johnson, 77 Minn. 267, 79 NW 968. 

[c] In North Carolina to convict 
under Rev. § 3431, for obtaining 
money upon and by color of any 
promise to begin any work and un- 
lawfully and willfully failing to 
commence or complete. the work ac- 
cording to the contract, without law- 
ful excuse, it is necessary to show 
a fraudulent intent on the part of 
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Nor need the intent be to cause ulti- 
mate loss to prosecutor, since prosecutor is de- 
frauded by the mere obtaining of his property by a 
false pretense, although he may suffer an ultimate 
loss, an intent to cause actual loss is not neces- 
In order that the crime may arise, the 
fraudulent intent must exist at the time the fraudu- 
lent representation or pretenses were made or when 
the thing of value was obtained by reason ot such 
The false pretense need not originally 
have been made for the purpose of defrauding; if it 


the promisor; and merely the facts 
of obtaining the advances, the prom- 
ise to do the work, and a breach of 
that promise, are insufficient to sus- 
tain a conviction. State v. Griffin, 
164 N26, 614, .7OV SH. 292)3> State! iw. 
Norman, 110 N. C. 484, 14 SE 968. 

9. Ill—Peo. v. Warfield, 261 Ill. 
293, 103 °NE 979. 

Miss.—State v. Mitchell, 109 Miss. 
91, 67 S 853. 

N. Y.—Peo. v. Webster, 17 Misc. 
410; 40 NYS! 1135,21 SNs e¥e Cri: 340° 

Tex.—McPearson v. State, (Cr.) 79 


SW 522. 
Vt.—State v. Bacon, 7 Vt. 219. 
[a] Under Tllinois confidence 


game statute the intent to defraud 
is not made an ingredient of the of- 
fense. Peo. v. Warfield, 261 Ill. 293, 
103: NE 979. ; 

{b] Under the New York statute 
(Pen. Code § 364a), making it an 
offense to sell articles marked “‘ster- 
ling silver’ which do not contain the 
required number of parts of silver, 
criminal intent is not an ingredient 
of such offense. Peo. v. Webster, 17 
Mise. 410, 40 NYS 1135, 11 N. Y. Cr. 


340. 
Ala.—Mack v. State, 63 Ala. 
138. 
Colo.—Schayer v. Peo., 5 Colo. A. 
75,380 PB 43. 
Ky.—Com. v. Johnson, 167 Ky. 727, 
733,181 SW 368, LRA1916D- 267. 


Md.—Jules v. State, 85 Md. 305, 
36 A 1027. 
Mass.—Com. v. Call, 21 Pick. 515. 


Minn.—State v. Bourne, 86 Minn. 
432, 90 NW 1108. 

Mo.—State v. Scott, 48 Mo. 422. 

N. -C.—State v. Ridge, 125 N. C. 
658, 34 SE 440; State v. Hargrave, 
103 N. C. 328, 9 SE 406. 

Ont.—Reg. v. Parkinson, 41 U. C. 
Q. B. 545. 

But see Martins v. State, 17 Wyo. 
319, 98 P 709, 22 LRANS 645® (con- 
struing Rev. St. [1889] § 5143). 

ll. -Todd.v. State, .31 .Inds 5145 
Com. v. Hutchison, 114 Mass. 325. 

12. Ala.—Gardner v. State, 4 Ala. 
A. 131, 58 S 1001. 

Cal.—Peo. v. Wieger, 100 Cal. 352, 
34 P 826; Peo. v. Bowman, 24 Cal. A. 
781, ae: Py 495, 

Ga.—Crawford v. State, 4 Ga, A. 
789, 62 SE 501. 

Iowa.—State Vv. 
634, 24 NW 247. 

Ky.—Com. v. Johnson, 167 Ky. Mans 
181 SW 368, LRA1916D 267; Com. v. 
Schwartz, 92 Ky. 510, 18 SW 775, 19 
Sw 189, 18 Kyl 929, 36 AmSR 609. 

Me.——-Statev v. Hill, 72 Me. 238. 


Neimeier, 66 Iowa 


Mass.—Spaulding v. Knight, 116 
Mass. 148; Com, v. Coe, 115 Mass. 
481. 

Mich.-Peo. v. Oscar, 105 Mich. 


704, 63 NW 971. 
Mo.—State v. Wilson, 143 Mo. 334, 


44 SW 722. 
N. J.—State v. Thatcher, 35 N. J. 
PePawCo 


Ta Rs alge 
G. & K. 917, 


; v. Schuyler, 
408. Fs 

Eng.—Reg. v. “Neylor, 
C. 4; Reg. v. Boulton, 2 
61 ECL 917. 

13. Colo.—Clarke v. Peo., 64 Colo, 
164, 171 P 69, 71 [eit Cyc]. 

Ga—Patterson v. State, 1 Ga. A. 
782, 58 SE 284; Mulkey v. State, 1 
Ga, A. 521, 57 SE 1022. 

N. Y.—Peo. v. Moore, 37 Hun 84. 

N. GC.—State v. Allred, 84 N. C. 749. 
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is reiterated for that purpose it is sufficient.1* Since 
the intent provided for by the statutes is the intent 
to defraud another, and not to benefit accused, it is 
no defense that accused did not intend to derive any 
advantage from the obtaining of the property. 

[§ 32] 7. Knowledge of Accused of Falsity of 
Pretense and of Reliance Thereon. Since there can 
be no intent to obtain the property by means of the 
false pretense unless accused knows the pretense to 
be untrue, such knowledge on his part is essential 
to the commission of the crime.4® If accused be- 
lieves in the truth of the representation made, al- 


FALSE PRETENSES 


~~ [§§ 31-33 
though it may be false, the offense is not commit- 
ted17 But making a statement recklessly and 
without information justifying a belief in its truth 
is tantamount to an utterance of a statement know- 
ing it to be false.4® There can be no conviction 
under the statute against obtaining goods by false 
pretenses, unless accused knows, or has reason to 
believe, that his representations are relied on as the 
ground of eredit.1® . 

[§ 33] 8. Obtaining of Property—a. In Gen- 
eral. In order to constitute the offense the property 
must have been actually obtained, either by ac- 


—Com. v. McCrossin, 2 PaLJR] Misc. 107, 154 NYS 3824; Peo. v. 

6,3 Palg 219) ; Rouss, 63° Misc. 13, 118 NYS 493; 
— i < v. State, 12 Tex.} Peo. v.. Hart, 35 isc. ; 

Waeiie. On A NT ie 492; Peo. v. pons ot pn eer Chetan 
—F . Com., 28 Gratt. (69 N. C.—State v. MacFarland, 

vay 812. fs ps : 179; Motsinger vy. Sink, 168 N. C. 


[a] In Texas to constitute theft 
under Pen. Code (1895) art 861, pun- 
ishing theft by false pretext, the 
fraudulent intent must exist at the 
time of obtaining the zoods and 
the representations must be false, 
while to constitute theft under § 877, 
relating to theft by conversion by 
bailee, the goods must have been 
obtained under contract of bailment, 
and the fraudulent intent must be 
conceived subsequent to obtaining 
legal possession. The fraudulent. in- 
tent, in other words, is conceived 
under the last named statute, after 
legally obtaining property. Price v. 
State), 29) Tex Ors13i, 9toSw 571: 

14. Clarke v. Peo., 64 Colo. 164, 
171 P 69; Reg. v. Hamilton, 1 Cox C. 
C. 244, 


15. Ind.—Musgrave v. State, 133 
Ind. 297, 32 NE 885. 
Mass.—Com. v. Harley, 7 Metce. 


462. 

Mich.—Peo. v. Lennox, 106 Mich. 
625, 64 NW. 488. 

Oh.—State v. Hofman, 2 OhS&CP 
200, 1 OhNP 290. 

Tex.—May v. State, 15 Tex. A. 430 
(by statute). 


16. Ala.—Young v. State, 155 Ala. 
145, 46 S 580. 

Del.—State wv. Hartnett, _23., Del. 
204, 74 A 82. 


ane C.—Robinson y. U. S.; 42 App. 
186. 

Fla.—Clifton v. State, 76 Fla. 244, 
TEESE OYE 


Ga.—Crawford vy. State, 117 Ga. 
247, 43 SE 762; Waterman v.. State, 
114°Ga. 262, 40 SE 262; Holton: v. 
State,®109 Ga. 127, 34 SE 358; Mc- 
Lendon v. State, 16 Ga. A. 262, 85 SH 
200; Ricks v. State, 15 Ga. (A. 645, 
84 SE 86; Formby v. State, 14 Ga, 
A. 596, 81 SE 799; Webb v. State, 12 
Ga. A. 519, 77 SE 670; Hester v. 
State, 8 Ga. A. 380, 69 SH 381; God- 
oe v.) State, 2 Ga. A. 154, 58 Sh 
304. 

Iili—Peo. v. Robinson, 195 Tll. A. 
641; Peo. v.. Manns, 146 Ill, A, 571. 

Ind.—Johnson y. State, 75 Ind. 553: 
State v. Snyder, 66 Ind. 203; State 
v. Smith, 8 Blackf. 489, 

Towa.—State v. Sherman, 183 Iowa 


42, 166 NW 674; State v. Mullen, 151 
103 NW 357; State v. Nine, 105 Iowa 
195 SW 802; 
33 KyL 560, 
141 Mass. 
423, 6 NE 64, 
Mich. 356, 51 NW 515. 
Nebr.—Mason vy. State, 
N. J.—Sharp v.’State, 53 N. J. L. 
Y.—Watson v. Peo., 


Iowa 392, 131 NW 679, AnnCasi1913A 
399; State v. Seligman, 127 Iowa 415, 
131, 74 NW 945. 
Ky.—Rand v. Com., 176 Ky. 348, 
Day v. Com., ‘110 SW 
417, 
Mass.—Com. y. Devlin, 
Mich.—Peo. v. Fitzgerald, 92 Mich. 
328, 52 NW 1726; Peo. v. Behee, 90 
Mo.—State v. Hudaly, 188 SW 110; 
State v. Bradley, 68 Mo. 140. 
99 Nebr. 
221, 155 NW. 895. 
511, 21 A 1026; State vy. Blauvelt, 
38 N. J. L. 306. 
N. STON. Ys 
2°1, 41 AmR 397; Peo. v. Martin, 91 


548, 84 SH 847; State v. Davis, 150 N. 
C. 851, 64 SEH 498; State v. Moore, alata 
N. C. 667, 16 SH 384; State v. Alphin, 
84 N. C. 745, ‘ 

Pa.—Com. v. Mullen, 4 Pa. Dist. 
656; Com. vy. Balph, 18 Pa. Co. 242; 
Com. v. Rosenberg, 1 Pa.:Co. 273; 
Com. v. Alsop, 1 Brewst. 328; Com. v. 
Pugh, 1 LancBarNo. 2, June 12, 1869; 
Com. vy. Usner, 7 LancLRev 57; Com. 
v. Lundberg, 18 Phila. 482. 

Porto Rico.—Peo, v. Battistini, 5 
Porto Rico 120. 

S. C.—State iv. Haines, 23 S..C./170. 
See also State v. Johnson, 20 S. CG. 
387 (construing Gen. St. [1882] 
§ 2514 as to selling property covered 
by a lien without giving notice 
thereof to the purchaser). A 

S. D.—State v. Van Ruschen, 38 
S. D. 187, 160 NW 811. 

Tex.—Maranda y. State, 44 Tex. 
442; Sherwood v: State, 42 Tex. 498; 
Doxey v. State, 47 Tex. Cr. 503, 84 
SW 1061, 11 AnnCas 830; Hunter y. 
State, 46 Tex. Cr. 498, 81 SW 730; 
Blum v. State, 20 Tex. A. 578, 54 
AmR 530; Mathena vy. State, 15 Tex. 
ne 473; Hirsch vy. State, 1 Tex. A. 

W. Va.—State v. Berkeley, 41 W. 
Va. 455, 28 SE 608; State v. Hurst, 
11 W. Va. 54. 

Eng.—Reg. v. Bowen, 13 Q. B. 790, 


66 ECL 790, 116 Reprint 1465; Reg. 


v. Hazleton, L. R. 2 C.-C. 134; Reg. 
v. Philpotts, 1 C. & K. 112, 47 ECL 
112; Reg. v.. Henderson, 1 C. & M. 
328, 41 ECL 183; Reg. v. Keighley, 7 
Cox 7C. PEs Qate 

[a] Actual knowledge necessary. 
—An instruction: that a false pre- 
tense can be established and crimi- 
nal responsibility imputed by rea- 
son, not of knowledge actually pos- 
possed_ by accused, but that which 
might have been acquired if accused 
had pursued the inquiry incumbent 
upon a man of ordinary business 
prudence, is erroneous. State v. Mc- 
Farland, (N. C.) 105 SE 179, 

[b] Under the New York statute 
(Pen Code § 264), guilty knowledge 
is not an ingredient of the offense of 
selling articles marked “Sterling sil- 
ver” which do not contain the legally 
prescribed proportion of silver. Peo. 
v. Webster, 17 Misc. 410, 40 NYS 
1135; TANS Ye Cre 340: 

[c] Under the South Carolina 
statute (Gen. St. [1882] § 2514), pro- 
vidine that any person who shall 
willfully and knowingly sell and con- 
vey any real or personal property 
on which any lien or liens exist, 
without first giving notice of such 
lien or liens to the purchaser, shall 
be guilty, ete., one who sells prop- 
erty in ignorance of a lien which 
exists thereon is not guilty of a vio- 
lation of such statute, State v. John- 
Fon 20 Sl Genaevia: 

[d] Under the Texas statute a 
person is not guilty of any offense in 


selling dirt-packed cotton with in- 


tent to defraud where he did not 
know that it was falsely packed and 
was not in possession of facts charg- 


ing him with the duty of making an 
investigation. Anderson y. State, 30 
Tex. A. 69, 18 SW 866, 
Ala.—O’Connor y. State, 30 


Cal.——Peo. Vv. Griffith, 122) Calsi2t2, 
54 P 725. ‘ 

Ga.—Webb v. State, 12 Ga. A. 519, 
77 SE 670. 

Mich,—Peo, v. Bird, 126 Mich. 631, 
86 NW 127. 

Nebr.—Ketchell v. State,~36 Nebr. 
324, 54 NW 564. 

N. C.—State v. Alphin, 84 N. C.\745. 

Hing.—Reg. v. Hamilton, 1 Cox’ GC. 


C. 244 

i8. Peo. v. Cummings, 123 Cal. 
269, 55 P 898; Crawford. v. State; 4+ 
Ga. A. 789, 62 SE 501; Rand v. Com., 
176 Ky. 343, 195 SW 802. 

19. Treadwell v. State, 99 Ga, 779, 
27, SH 785;..Com. v. Jacksons 132 
Mass. 16; Peo. v. McAllister, 49 
Mich, 12, 12 NW 891. 

[a] Tilustration. — A merchant 
cannot be held criminally liable for 
defrauding one from whom he ob- 
tained goods on credit because of 
the fact that sixty days or more 
before the purchase he made a state- 
ment to a commercial agency to be 
used in giving him a’ rating, which 
statement was in some respects 
false, where it is not shown that he 
reaffirmed the statement to the sell- 
er or knew or had reason to believse 
that the credit was extended to him 
on the faith of the representations 
therein made. Treadwell ‘vy. State, 99 
Ga. 779, 27 SH 785. 

20. U. S—dJones v. U. S., 13 F 
Cas. No. 7,499, 5 Cranch GC. GC. 647. 

Ala.—Foster v. State, 16 Ala. A. 
458, 78 S 721. 


Ark.—Jamison v. State, 37 Ark. 
445, 40 AmR 108. 

Cal.—Peo. v. Evanoff, (A.) 187 P 
54; Peo. v. Schwartz, (A.) 185 P 686; 
Peo. v. Mills Sing, (A.) 183 P 865. 

Colo.—Shemwell v. Peo., 62 Colo. 
146, 161 P 157; Morris v. Peo., 4 Colo. 
A. 136, 385 P 188, 

Ill.—Watson v. Peo:, 27 Tl. A. 493. 

Iowa.—State Vv McGinnis, TL 


Towa 685, 33 NW 338; State v. An-« 
Gerson, ee Iowa 142. 

an.—State v. Balliet, 63 Kan. 707, 
ee 1005; State v. Lewis, 26 Kan. 


Mass.—Com. y. Devlin, 141 Mass, 
423, 6 NE 64, i 


Mo.—State v. Morris, 230 M « 63ah 
132 SW 590;: . 


477; 

Pankeone ia sworn 
p. Parker, 1 \ ; 

9 Aw a3 ebr. 309 


- Y.—Peo. v. Haynes, 11 Wend. 
557 [rev on other grounds 14 Wend. 
546, 28 AmD 5307; Ring’s Case, 1 
CityHallRec 7, 

N. C.—State v. Wilson, 116 N. c.. 


979, 21. Sm 692. 

Oh.— Griffith v. State, 93 Oh. St. 
5 ; PsN 
1916C 1156. ay x 

Pa.—Com. v. Smith, Vaux 74. 

Tenn.—Carter y. State, 7 Lea 440, 
Mikell Cas. Cr, Bh. p 849, 

Tex—Kraft v. State, (Cr.) 217 Sw 


1038; Gordon vy. State, 85 Tex, if 
641, 214 SW 980. RPE 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


§ 33] 


eused himself or by someone in his bebalf,?+ the 
offense being complete when the property is ob- 
tained, and not until then.2? Except where the usual 
rule is changed by statute,?* to constitute such an 
obtaining accused must acquire at least a voidable 
title to the property; that is, the owner must intend 
to invest him with the title, as distinguished from 
the mere custody or possession of the property.?4 
When accused is in possession of the property at the 
time, the intent to invest title in him will be suf- 


Wis.—Clawson vy. State, 129 Wis. 
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mitted.28 


24. Ala.—Hendrix vy. State, 


650, 109 NW_578, 116 AmSR 972, 9|82 S 564. 


AnnCas 966; Bates v. State, 124 Wis. 
612, 103 NW 251, 4 AnnCas 365. 
Eing.—Reeg. v. Hazelton, L. R. 2 C. 
Cy.1345. Ree. wv... Kiiham, b.. Bo1 Cyc. 
261; Rex v. Burdett, 4 B. & Ald. 95, 
6 ICL 404, 106 Reprint 873; Rex v. 


Cosnett,<20.- Cox Gs CoG. (Reger, Ve 
Steels, 11 Cox C..C. 5; Reg. v.. Gar- 
rett,,16" Cox, Cl°CF 2605) IRexvw But- 


tery, 5 D. & R. 616. 

N. B.—Reg. v. Corey, 22 N. B. 543. 

[a] Money placed to accused’s 
credit.—If accused by false pre- 
tenses procures the proceeds of a 
loan to be placed to his credit on 
the books of a bank subject to check, 
and afterward checks out the 
amount, the offense of obtaininy 
money by false pretenses is com- 
plete. Foster v. State, 16 Ala. A. 458, 
78 S 721. 

[b] Obtaining possession of deed 
under false pretenses constitutes an 
obtaining, although possession of 
the property described therein re- 
mained in prosecutor. Golner v. 
Siate,y Lo Oh), Cir, -Ct-"N, 5S, 574. 

[c] @Gbtaining of property from 
wife of owner is sufficient. Reg. v. 
Moseley, L. & C. 92. 

{d] The word “obtain,” in the 
confidence game statute, has the 
same meaning as it has in the false 
pretense statute, and means to get 
hold of, to gain possession of, or to 


acquire, and the offense consists of' 


the getting hold of or gaining the 
possession of money or property by 
means of some trick or device or 
swindling operation in which advan- 
tage is taken of the confidence of the 
victim, even though the taking may 
also constitute larceny. Peo. v. Mil- 


ler, 278 Tll. 490, 116 NE 131, LRA 
1917E 797. 

21. See infra § 34. 

22. Ala.—Hendrix v. State, (A.) 
82 S 564. 


Cal.—Peo. v. Griesheimer, 176 Cal. 
44, 167 P 521; Peo. v. Ward, 145 Cal. 
736, 79 P 448; Peo. v. Bryant, 119 
Cal. 595, 51 P 960; Peo. v. Bowman, 
24 Cal. A. 781, 142 P 495. 

Ga.—Lowe v. State, 111 Ga. 650, 


36 SE 856; Oliver v. State, 15 Ga. 
A, 452, 88 SE 641. 
Ky.—Edmonds .v. Com., 149 Ky. 


242, 147 SW 881. 

Mass.—Com. v. Coe, 115 Mass. 481; 
Com. v. Wilgus, 4 Pick. 177. 

N. Y.—Peo. v..Cook, 41 Hun 67; 
Peo. v. Higbie, 66 Barb. 131; Peo. v. 
Haynes, 11 Wend. 557 [rev on other 
grounds 14 Wend. 546, 28 AmD 530]. 

N. D.—State v. Merry, 20 N. D. 
337, 127 INW.,83.-° 

Wis.—Bates v. State, 124 Wis. 612, 
103 NW 251, 4 AnnCas 365. 

Iing.—Reg. v. Byrne, 10 Cox C. C. 
369; Rex v. Buttery, 5 D. & R. 616. 

[a] Payment of draft or check.— 
When a draft or check obtained by 
false pretense is paid the offense is 
committed. Bates v. State, 124 Wis. 
612, 1083 NW 251, 4 AnnCas. 365. 

[b] fhe disposition of the prop- 
erty is immaterial, the offense be- 
ine completed when it is obtained, 
Peo. v. Griesheimer, 176 Cal. 44, 167 
P 521; State v. Merry, 20 N. D. 337, 
127 NW 83. in 

23. See statutory provisions; and 
Morse v. State, 9 Ga. A. 424, 71 SH 
699 (construing Pen. Code [1910] 
§ 719); Sieck v. State, 96 Nebr. 782, 
148 NW 928 (construing Rev. St. 
[1913] § 8874). 


Ark.—Parker vy. State, 98 Ark. 575, 
137 SW 253. 

Cal.—Peo. v. Rae, 66 Cal. 423, 6 P 
1, 56 AmR 102; Peo. v. Rial, 23 Cal. 
A. 7138, 139 P 661; Peo. v. Schenone, 
19V Cal. Ax* 28) 125. P7758) 

Colo.—Shemwell v. Peo.,, 62 Colo. 
pic: Spee US il Sean Lt 

Ind.—Grunson v. State, 89 Ind. 5338, 
46 AmR 178. 
ae daca ce v. Anderson, 47 Iowa 

Ky.—Com. v. McClain, 153 Ky. 480, 
155 SW 1152; Miller v. Com., 78 Ky. 


Althause, 207 
202, 31 LRANS 999. 
Anderson, 186 Mo. 


15, 39 AmR 194, 


Mass.—Com. Vv. 
Mass. 32, 93 NE 

Mo.—State v. 
25, 84 Sw 946. 

Mont.—State_ v. 21 
Mont.'595,"55' P5639: 

Nebr.—Sieck v. State, 96 Nebr. 782, 
148 NW 928. 

77 Misc. 


N. Y.—Peo. v. Feinman, 
408,, 137 NYS:’.933. 

Or.—State v. Germain, 54 Or. 395, 
108 P 521; Beckwith v. Galice Mines 
Cos 50. Or, 542, 93 P 453, 16 LRANS 

Tenn.—Bond vy. State, 129 Tenn. 75, 
165 SW 229. 


Dickinson, 


Tex.—State vy. Vickery, 19 Tex. 
320; Braxton. V...state,, 50., Tex (Cr. 
632, 99. SW 994; Bink v. State, 50 
Tex. Cr. 445, 98 SW. 863. 


Wis.—Clawson v. State, 129 Wis. 
650, 109 NW 578, 116 AmSR 972, 9 
AnnCas 966; Bates v. State, 124 Wis. 
612, 1083 NW 251, 4 AnnCas 365. 

Wyo.—Martins v. State, 17 Wyo. 
319, 98 P 709, 22 LRANS 645, 

N. B.—Reg. v.. Corey, 22 N. B. 543. 

N. S.—Rex v. Nowe, 86 N.°S.. 531. 

And see infra § 98. 

[a] .Rule applied.-—(1) Prosecutor 
delivered money, a draft, and a_cer- 
tificate, of deposit to accused and his 
confederates for the purpose of hav- 
ing them bet on a horse race in what 
appeared to be a real pool room in 
operation, but which had no wire 
connections and received no returns 
from bona fide races, and was al- 
together faked. It was held that as 
the prosecutor, although intending 
to bet his money, in fact never did 
so, it could not be said that he part- 
ed or intended to part with the title 
thereto, and the offense was not com- 
mitted. Peo. v. Rial, 23 Cal. A. 713, 
139 P 661. (2) The possession, by 
persons assuming without authority 
to be a bank, of money left with 
them by depositors, would give them 
such a title as would support a 
prosecution for obtaining money by 
false pretenses, in fraudulently ob- 
taining the money from them. Bond 
vy. State, 129 Tenn. 75, 165 SW 229. 

[b] If accused obtains a voidable 
title for a moment only (1) it is 
sufficient. Reg. v. Corey, 22 N. B. 
543. (2) Thus if the false pretense 
induced a ‘sale and return,” it is 
within the statute, since the title 
passes in such a sale. Com. v. Se- 
bring, 1. Pa. Dist. 163. 

[ec] Delivery of a bill of sale of per- 
sonalty to accused is sufficient. Shem- 
well v. Peo., 62 Colo. 146, 161 P 157. 

[d] Delivery of money to accused 
is sufficient. Sieck v. State, 96 Nebr. 
782, 148 NW 928. 

[el] Delivery of money in making 
change.—Where prosecutor delivered 
certain money, expecting a return 


of the same amount, with other 
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ficient ;?> but when he is not already in possession 
thereof he must, in addition to acquiring title, ob- 
tain actual possession of the property, either by him- 
self or by his agent.?¢ 
plete the offense both title to and possession of the 
property must have been obtained.?” 
where property is parted with for only a limited 
time or for a special purpose the offense is not com- 
But obtaining a loan of money is a suf- 
ficient obtaining to constitute the offense, where the 
(A.) ] money, 


It follows then that to com- 


Generally 


1 as in making change, there 
is no intent to part with title, and a 
fraudulent inducement so to deliver 
would not warrant a charge that 
participation therein constitutes 
Swindling, and not theft. Braxton 
v. State, 50 Tex. Cr. 632, 99 SW 994. 
Contra Reg. v. Gemmell, 26 U. C. Q. 
Boys 302, 

[f] Obtaining from partner.—(1) 
Where property is obtained from 
prosecutor to be put into a business, 
and prosecutor thereby becomes a 
partner in the business, defendant 
is not guilty, because prosecutor 
does not part with the money, be- 
ing jointly interested in it. Reg. v. 
Watson, 7 Cox C..C. 364.. (2) But 
where by the agreement the funds 
do not immediately become parner- 
ship property, and the money is paid 
to accused as his own for an inter- 
est in the firm, and accused only 
gives his personal undertaking to put 
a certain sum out of his own money 
into the business thereafter, as occa- 
sion should require, he is guilty. Com. 
v. Brown, 167 Mass. 144, 45 NH 1. 

25. Com. v. Schwartz, 92 Ky. 510, 
18 SW 775, 19 SW 189, 13 Kyl 929), 
36 AmSR 609; Com. v. Devlin, 141 
Mass. 423; Com. v. Hutchinson, 114 
Mass. 325; Peo. v. Cooke, 6 Park. Cr. 
ENE. ZY e384 


26. Ark.—Jamison v. State, 37 
Ark, 445, 40 AmR 103. 

Kan.—In re Stephenson, 67 Kan. 
556, 73 P62. . 

Miss.—Bracey v. State, 64 Miss. 
26, 8° S165. 

N. Y.—Willis v. Peo., 19 Hun 84; 


Peo. v. New York County Gen. Sess. 
Ct., 13 Hun 395; Lucre’s Case, 1 City 
HallRece 140. 

Pa.—Com,.v. Schmunk, 22 Pa. 
Super. 348 [aff 207 Pa. 544, 56 A 
1088, 99 AmSR 801]; Com. v. Zim- 
merman, 24 Pa. Dist. 1050. 
Bmore y.. Garrett, 6°°Cox C: 


[a] Delivery to carrier.—(1) De- 
livery of goods to a common carrier 
in one county, to be carried and 
delivered to the consignee in another, 
is a sufficient delivery to the con- 
signee to consummate the crime of 
obtaining goods -under false pre- 
tenses. In re Stephenson, 67 Kan. 
556, 73 P 62. (2) Where a contract 
of sale is void under the statute of 
frauds, however, a delivery of the 
goods to a carrier for conveyance to 
the purchaser is not such a delivery 
to him as will make him liable for 
the price, and consequently he can- 
not be charged on such delivery with 
obtaining goods by false pretenses. 
Ex p. Parker, 11 Nebr. 309, 9 NW 33. 

[b>] Depositing in the mail is 
insufficient to complete the offense. 


Com. v. Zimmerman, 24 Pa, Dist. 
1050. 
27. Mont.—State v. Dickinson, 21! 


Mont. 595, 55 P 539. 

Or.—Beckwith v. Galice Mines Co., 
50 Or. 542, 98 P 4538, 16 LRANS 723. 

Pa.—Gom, vy. Dehle, 42 Pa. Super. 
300. 

W Va.—State v. Edwards, 51 W. 
Va. 220, 41 SH 429, 59 LRA 465. 

Wis.—Bates v. State, 124 Wis. 612, 
1083 NW 251, 4 AnnCas 365. 

And see infra § 98. 

28. Com. v. McClain, 158 Ky. 480, 
155 SW 1152; State v. Anderson, 186 
Mo. 25, 84 SW 946; Peo. v. Cruger, 
102 N. Y. 510, 7 NE 555, 55 AmR 830 
[rev 38 Hun 500, 4 N. Y. Cr. 60]; 
Reg. v. Kilham, L. R..1 C. C. 261. 
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lender does not expect the return of the identical 
money lent.*® 

[§ 34] b. By and for Whom Obtained. To con- 
vict of obtaining property by false pretenses it is 
necessary that the property obtained or some part 
thereof should have been obtained by accused or for 
him.8®° The property need not be obtained by ae- 
cused himself; it is sufficient if it is obtained by 
another on his account.?! And the property need 
not be obtained by accused for himself, it 1s suf- 
ficient if, induced by his false representations, it is 
delivered to another, either for the benefit of that 
other or for accused’s benefit.*? 

[§ 35] c. Property Obtained—(1) In General. 
The property included in the first English statute as 
to false pretenses was limited to ‘‘money, goods, 
wares or merchandise.’’** By later statutes chat- 
tels, valuable securities, and choses in action were 
ineluded.24 Many of the American statutes have 
transcribed the enumeration in the first English 
statute.*® Others have added to this enumeration 
other kinds of property, such as valuable securities, 
eredit, chattels or property generally, or have, after 
particularizing certain kinds of property added, 
‘fother thing of value,’’ ‘‘other effects,’’ ‘‘other 
property,’’ or similar general words or terms.°° Un- 


der these statutes it may be stated as a general rule | otherwise.>* 


29. See infra § 98. 
30. Bracey v. State, 64 Miss. 26, 
8S 1653 Willis v. Peo.,, 19. Hun -(N. 
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16 OntWN 314; Rex vy, Cohen, 33 Ont. 41, 
L. 340, 8 OntWN 110, 25 DomLR 510, | NH 
24 CanCrCas 238; Reg. v. Parkinson, 
4 Cun@- go. 040% 


[$§ 33-35 


that the property obtained must be such that the 
deprivation of it may, by possibility at least, be a 
cause of loss to the prosecutor.*7 And it has been 
held that the property alleged to have been ob- 
tained must be such as is the subject of larceny.?® 
Under the term ‘‘property’’ is included promissory 
notes binding on the maker,®® checks,*° drafts,*! and 
generally all commercial paper.*? In some statutes 
the term is used in its broadest sense and includes 
any property other than money.*? But as the term is 
ordinarily used in false pretense statutes it does not 
inelude land,4* or the indorsement of credit on a 
note,#® or patronage,*® or board and lodging,** or 
services rendered.*® In several jurisdictions, how- 
ever, the obtaining of board and ledging in hotels 
or boarding houses by false representations or tricks 
is an indictable offense.*®? The term ‘‘valuable se- 
curity’? embraces an order for money,°° a bill of 
exchange,®*? a check,®? an indorsement of a check,®* 
a promissory note,°4 and a lien note.°® It was held 
that to be a ‘‘valuable seeurity’’ within the mean- 
ing of 7 and 8 Geo. IV e 29 § 53, it must be such 
while in the hands of the prosecutor; it was not 
sufficient that it became of value after delivery to 
accused.* But this decision resulted in the enaet- 
ment of 24 & 25 Vict. ¢ 96 under which the rule is 
The term ‘‘other valuable thing’’ has 


Peo. v. Miller, 278 Ill. 490, 116 


LST AL OLE 97S. Pe Ou vs 
Bertsche, 265° Til; 272, 106 “NE 823: 
AnnCasi916A 729; State v. Patty, 


97 Iowa 373, 66 NW 727; State v. 


mea 84 sRes. Vv. Garrett, 6 Cox, C.-C. 


Sloan ariges ve-U.+S., 158 
Fed. 572, 85 CCA 596. 
Ala.—Sandy v. State, 60 Ala. 58; 


Gack iV. tetate, 14 Ala, A..633, 72. S 
Le 

Ga.—Foss v. State, 15 Ga. A. 478, 
83 SE 880. 

Kan.—State v. Davis, 56 Kan. 54, 
42 P 348. 

N, Y.—Peo. v. Moran, 43 App. Div. 
155,.59 NYS 312 [aff 161 N. Y. 657, 


ENE 11207. 
Mendenhall, 24 


Wash.—-State v. 
Wash, 12, 63 P 109. 

Wis.—Bates v. State, 124 Wis. 612, 
103 NW 251, 4 AnnCas 365. 

Ont.—Rex v. King, 46 Ont. L. 28, 
16 OntWN 314; Rex v. Garten, 29 
Ont. L. 56, 4 OntWR 1324, 13 Dom 
tne 642,22) CanCrCas, 21. 

Gadden, 4 


W. Terr.—Reg. v. 
32. U.S.—In re Aldridge, 168 Fed. 


N. 
Terr. L. 304. 
93. 

Ala.—Frederick v. State, 39 S 915; 
Sandy v. State, 60 Ala. 58; Clark y. 
State, 14 Ala. A. 633, 72 S291. 

Ga.—Foss v. State, 15 Ga. A. 478, 
83 SE 880. 

Iowa.—State v. Chingren, 105 Iowa 
169, 74 NW 946. 

Ind.—Musgrave v. State, 133 Ind. 
297, 32 NE 885. 

Kan.—State v, Balliet, 63 Kan. 707, 
66 P 1005. . 


Mass.—Com. v. Langley, 169 Mass. 
89, 47 NE 511; Com. v. Harley, 7 
Mete. 462. 


N. Y.—In re Dunfee, 219 N. Y. 
188, 114 NE 52; Peo. v. Aronson, 173 
App. Div. 734, 156 NYS 396 [aff 218 
N. Y. 684 mem, 113 NE 1062 mem]. 

Oh.—State v. Hofman, 2 OhS&CP 
206, 1 OhNP. 290. 

Pa.—Com. v. Duff, 7 Pa. Dist. '370, 
2-Dauph:..Co, 21. 

Tex.—Speer v. State, 50 Tex. Cr. 
273, PA SW 469; May v. State, 15 Tex. 

4 


A, " 

Wash,—State v. Hooker, 99 Wash. 
661, 170 P 374; State v. Mendenhall, 
24 Wash, 12, 63 P 1109. 

Can.—Kelly v. Rex, 54 Can. S. C. 
220, 34 DombLR 311, 27° CanCrCas 
282, [1917] 1 WestWkly 46. 

Ont.—Rex v. King, 46 Ont. Tu, 28, 


[a] In Canada under Cr. Code 
§ 359 it is a false pretense for one 
to procure the property to be de- 
livered to any. other person than 
himself. Reg. v. Harty, 31 N. S. 272. 

[b] Rule applied.cWhere the offi- 
cer of a corporation by false and 
fraudulent statements induces cer- 
tain persons to purchase worthless 
stock in the corporation, he is guilty 
of obtaining money under false pre- 
tenses, although the title to the 
money obtained passes to the cor- 
poration, and he receives none of it. 
Com. v. Langley, 169 Mass. 89, 47 
NE 511. 


33. St. 30 Geo. II c 24. 

34. St. 52.Geo. III ¢ 64 § 1; 7'& 
v. Gates, 13 Wend. (N. Y.) 314; Peo. 
v. Stone, 9 Wend. (N. Y.) 182; 3 

35. See statutory provisions. 

386. See statutory provisions; and 
SW 407. 

37. Ark.—Higgins v. State, 141 

Iowa.—State v. Kiefer, 172 Iowa 

Mo.—State v. Martin, 

346, 151 SW 504. 
99 Nebr. 
221, 155 NW 895. 

N. J.—Robinson v. State, 53 N. J. 

N.. Y.—Peo.. v.. Dimick,. 107 N,. Y: 
13, 14 NE 178. 

2 1 Moody C. 
Cer u70; 

And see cases infra note 94, 

190 SW 700; Reg. v. Robinson, 8 Cox 
CR Ceaitb:. 

55 P 984; Feo. v. Reed, 70 Cal. 529, 
11 P 676; Johnson y. State, 57 Tex. 
14 Tex. A. 332; State v. Switzer, 63 
Vit. 604,, 22 A724, "25) ‘AmSR 789" 
NW. 578, 116 AmSR 972, 9 AnnCas 
966 

NE 131, LRA1917E 797; Peo. v. Bert- 
sche, 265 Ill. 272, 106 NE 8238, Ann 


8 Geo. IV. ¢ 29 § 53. And. see Peo. 
Chitty Cr. L. p 998. 
Judkins v. State, 1238. Ark. 28, 184 
Ark. 6338, 217 SW 809. 
306, 151 NW 440. 
167 Mo. A. 
Nebr.—Mason vy. State, 
Eyal, 20), ASw53. 
Eng.—-Rex v. Yates, 
88. Hayes v. Com., 173 Ky. »188; 
39. Peo. v. Skidmore, 123 Cal. 267, 
Cr. 347, 123 SW 143; Baker v. State, 
Clawson v. State, 129 Wis. 650, 109 
40. Peo. v. Miller, 278 Ill. 490, 116 
Cas1916A 729. 


Henderson (N. D.) 176 NW 126. 

[a] Although nonnegotiable and 
never accepted a draft is property. 
State v. Patty, 97 Iowa 373, 66 NW 


Gane 

42. Peo. v. Miller, 278 Til. “490, 
116 NE 131, LRAI917E 797; Peo. v. 
Bertsehe, 265 Ill. 272, 106—NE 823) 
AnnCasi1916A 729. 

43. Peo. v. Miller, 278 Tll. 490, 
116 NE 131, LRAiI917E 797 (confi- 
dence game statute). 

44, See infra § 37. 

45. State v. Moore, 15 Iowa:412. 

43. Morgan v. State, 42 Ark.’ 131, 
48 AmR 55. 

47. State v. Black, 75 Wis. 490, 
44 NW 635. But see State v. Snyder, 
66 Ind. 203; Reg. v. Gardner, 7 Cox 
Cc, C. 136 (in both of which cases 
the prisoner was indicted for obtain- 
ing board, neither counsel nor the 
court raising the question that ob- 
dred board is not within the stat- 
ute). 

48. Carville v. Lane, 116 Me. 332, 

A 968. 


49. See Innkeepers [22 Cyc 1095]. 
50. Reg. v. Greenhalgh, 6 Cox C. 


(Ong 

51. Reg. v. Bowerman, [1891] 1 
@.B. 112. “ E ! 
52. Reg. v. Rymal, 


TT Ont. 2274 
Rex @v. Prentice 7 Alta.’ a! 479, 20 
DomLR 791, 23 CanCrGCas 436, 29 
WestLR 665, 7 WestWkly 271. But 
see Rex v. Yates, 1 Moody C. GC. 170 
Gf a person by false pretenses ob- 
tains a check on a banker’ on un- 
stamped paper, payable to D F J, 
and not payable to bearer, it is not 
an obtaining of a valuable security). 
53. Rex v. Finch, 72 J. P. 102. 
54. Rex v. Daigle, (Que.) 18 Dom 
LR 56, 28 CanCrCas 92. See also 


Reg. v. Hope, 17 Ont. 463 (where a: 


conviction for inducing one to make 
a promissory note with intent to de- 
fraud was sustained). z 
ioe Rex v.: Wagner; 5 Terr, DL. 

56. Reg. v.. Danger, 7 Cox C: CG. 
303; Reg. v. Brady, 26 WG Q. B. 
13; Reg. v. Rymal, 17: Ont. 227. 


pei Ree. vy. Gordon 23% @)) Bebe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§§ 35-36] 


been held to inelude everything of value.5’ Such 
term does not qualify the words ‘‘money, goods or 
property’’ but enlarges the class of personal things 
which it is made. penal to obtain.59 It ineludes a 
promissory note,®° whether the maker is solvent or 
insolvent,®t a check representing funds in bank,** 
and the signature of a person to a note whereby he 
becomes a surety, although the note and the paper 
on which it is written is the property of accused.* 
Likewise it includes the obtaining of lodgings,** and 
professional services, it has been held,®> but there is 
authority to the contrary.®® It does not include a 
receipt for a debt,®°? or an unenforceable contract.®® 
Under the term ‘‘valuable right’’ a chanee in a raf- 
fle is not included.®*® Securing the signature of a 
person to a note which he was subsequently re- 
quired to pay has been held to be the securing of a 
‘valuable right.’’*® Within the term ‘‘other ef- 
fects’’ is a promissory note,74 or a bill of ex- 
change.’? The term ‘‘money’’ as used in most of 
the statutes does not include promissory notes,’? or 
certificates of deposit,’* or checks,’> or drafts,‘® or 
orders to pay money,** or extension of time for the 
payment of money,‘® or credit.’? But under some 
statutes it is an offense to procure credit or exten- 
sion of credit by false statements.°° Under some 
statutes it is specifically provided that ‘‘money’’ 
shall include bank bills or other circulating medium 
current as money.*! It has been held that the term 
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bank notes,*? but there is authority to the contrary.** 
Under the term ‘‘thing in action’’ is included the 
certification of a check.s4 ‘‘Chattels’’ includes a 
letter *° and a railway ticket,*® but, in analogy to 
larceny, is held not to include animals.’? A person 
may be convicted of obtaining the return to himself 
of his own promissory notes from the payee if such 
return is obtained under false pretenses, and it is 
not a ground of defense that the notes were over- 
due when so obtained.*® The lien of a mortgage 
being effective between the parties, it constitutes a 
criminal offense to obtain its release by means of 
false representations, even though the mortgage was 
not properly recorded.*® One who obtains from an- 
other, by false pretense, the surrender and release 
of a written obligation which on its face constitutes 
a valuable right of action, cannot be heard to say 
that it is no offense under the law, because the right 
could be avoided by a plea of usury.°° 

Property not in existence. ‘The property need 
not be in existence at the time the false pretense 
is made, to render accused indictable.9? 

Actual ownership of the money or goods by the 
person upon whom the fraud is practiced is not es- 
sential. It is sufficient if he had lawful possession 
and dominion of the same.°? 

{[§ 36] (2) Written Instruments and Signa- 
tures Thereto. Obtaining the signature of a person 
to a written instrument by false pretenses is gener- 


‘*money’’ as used in the statutes does not include 
State v. Thatcher, 35 N. J. L. 


59. State v. Gillespie, 80 N. C. 396. 
See also State v. Freeman, 172 N. C. 
925, 90 SE 507 (construing Pell Re- 
visal § 7434b, as to obtaining by 
worthless check). 


60. Colo—kKnepper v. Peo., 63 
Colo. 396, 167 P 779. 
D. C.—Partridge v. U. S., 39 App. 


571, AnnCas1917D 622. 
Mo.—State v. Vandenburg, 159 Mo. 


230, 60 SW 79; State v; Porter, 75 
Mo. 171. a 

N. J.—State v. Thatcher, 35 N. J. 
L. 445. 


Ont.—Reg. v. Hope, 17 Ont. 463. 

{a] A nonnegotiable promissory 
note is a valuable thing. State v. 
Porter, 75 Mo. 171. 

61. Holton v. State, 109 Ga. 127, 
34 SE 358. 

62. “State v. Holmes, 98 Kan. 174, 
157 P 412, LRA1916E 1104; Tarbox v. 
State, 38 Oh. St. 581; Kelly v. Rex, 
54: Can. S. C. 220, 34 DomLR 311, 27 
CanCrCas 282, [1917] 1 WestWkly 46. 


63. State v. Thatcher, 35 N. J. L. 
445. 

64. U. S. v. Ballard, 118 Fed. 757. 

65. State v. Ball, 114 Miss. 505, 
715 S 373, LRA1917E 1046. 

66. Ex p. Wheeler, 7 Okl. Cr. 562, 
124 P 764. 

67. Moore v. Com., 8 Pa. 260. 

68. State v. Clay, 100 Mo. 571, 13 
SW 827. 

69. Rosales v. State, 22 Tex. A. 


6738, 3 SW 344. 

70. EL UIN State, 
347, 123 SW ‘ 

71, Peo. v. Stone, 9 Wend. (N. 2) 
182. : 

72. State v. Newell, 1 Mo. 248. 

73. Peo. v. Johnson, 190 Mich. 170, 
156-NW 449; State v. Gibson, (N. C.) 
85 SE 7. 

74. Com. v. Howe, 132 Mass. 250. 

75, Hendrix v. State, (Ala. A.) 82 
S 564. 

76. State v. Henderson, (N. D.) 
176 NW 126 (where a sum of money 
belonging .to the parties interested 
is deposited in a bank, and defend- 
ant secures it aS a method of con- 
venience in the form of a draft, 
money is obtained). ; 

‘977, Bates v. State, 124 Wis. 612, 
103 NW 251. 4 AnnCas 365. 


57 Tex. Cr. 


78. Com. v. Chambers, 2 Chest. 
Co: (Pa.) 63. 
79. Maxey v. State, 85 Ark. 499, 


108 SW 1135, 14 AnnCas 509; Jami- 
son v. State, 37 Ark. 445, 40 AmR 
103; Com. v. Usner, 6 LancLRev 
(Pa.) 121; Reg. v. Eagleton, 6 Cox 
G.C. 55953 “Rest vi ‘Crosby,« 1) Cox. 
yee Rex v. Wavell, 1 Moody C. C. 
. 80. See statutory provisions; and 
Peo. v. Holtzman, 272 Ill. 447, 112 
NE 3870; State v. Mestayer, 144 La. 
601, 80 S 891; Mason v. State, 99 
Nebr. 221, 155 NW 895; Reg. v. Jones, 
[1898] 1 Q. B.- 119; Reg. v. Pierce, 
16+ Cox Ch CM213. 

81. See statutory provisions; and 
Baxter v. State, 51 Tex. Cr. 576, 105 
Sw 195. 


s2. U.S. v. Wells, 28 F: Cas. No. 
16,662, (2° /Cranch § Cy 'G@i5435 Com. 
v. Swinney, 1 Va. Cas. (3 Va.) 150; 
Rex “ve Hill Be & Ro 142: 

83. State v. Kube, 20 Wis. 217, 
91 AmD 390. 

84. Peo. v. Ward, 3 N. Y. Cr. 483. 

85. Com. v. Springs, 2 LegGaz 
(P3.). (93: 

86. Reg. v. Boulton, 2 C. & K. 
O17 CLC” 917, 

87. Reg. v. Robinson, Bell C. C. 


88. Abeles v. Rex, 24 Que. K. B. 
260, 24 CanCrCas 308. 


89. Judkins v. State, 128 Ark. 28, 
184 SW 407. 

90. Judlins v. State, 123 Ark. 28, 
184 SW 407. Z 

91. Reg. v. Martin, L. R. 1 C. C. 

92. State v. Samaha, 92 N. J. L. 
125, 104 A 305. But see Hendrix v. 
State, (Ala. A.) 82 S 564 (the in- 


jured party must have had general 
or special title in the property se- 
eured by accused). 

93. Ala.—Bonner v. State, 8 Ala. 
A. 286, 62 S 337. 

Ark.-Judkins v. Staté; 123 Ark. 
28, 184 SW 407; Woodruff v. State, 
61 Ark. 157, 32 SW 102; Mckenzie 
v. State, 11 Ark. 594. 

Gal={Péo! vii Cassou, 27 :Cal.’ JA. 
23 Wut 8s PY) 800: 

D, G—Geist v. U..S.,°26 App, 594. 

Ga.—Christian v. State, 8 Ga. A 
371, 69 SH 29. 

Ill.—Josma v. Western Steel, etc., 


ally an indictable offense. 


The instrument signed 


Car Co., 249 Ill. 508, 94 NH 495; 
Lucas v. Peo., 75 Ill. A. 662. 
Ind.—State v. Styner, 154 Ind. 131, 
56 NE 98; State v. Magee, 11 Ind. 154, 
Iowa.—State v. Tripp, 118 Iowa 
698, 84 NW 546. 
Kan.—State v. McDonald, 59 Kan. 
2415-52) P 458. 
Ky.—Com. v. Scroggin, 60 SW 528, 


22 KyL 1338. 

Me.—State v. Kerr, 117 Me. 254, 
1OSMAN 585. 32. 

Mich.—Crane -v. Snow, 111 Mich. 


496, 69 NW 721. ; 

Mo.—State v. Marion, 235 Mo, 359, 
138 SW 491; State v. Miller, 212 Mo. 
73, 111 SW 18; State % Lawrence, 

497. 


178 Mo. 350, 77 SW 
Nebr.—Moline v. State, 72 Nebr. 
361, 100 NW 810. 
N. Y.—Peo. v. Pindar, 159 App. 
Div. 12, 144 NYS 242 [aff 210 N. Y. 
191, 104 NE 138]; Peo. v. Stone, 9 


ee 182; Peo. v. Chapman, 4 Park. 
re 

N. C.—State v. Mooney, 173 N. C. 
798, 92 SE 610; State v. Freeman, 172 
N. C. 925, 90 SE 507; State v. Gib- 
son, 169° N. C, 318, 85 SE 7. 

Oh.—-Fllars v. State, 25 Oh. St. 385. 

Or.—State v. Leonard, 73 Or. 451, 
144 P 1138, 681. 

Pa.—-Com. v. Porreca. 69 Pa. Super. 
ae Com. v. Ko Bune, 69 Pa. Super. 


S. D:—State v. Van Ruschen, 38 
S. D. 187, 160 NW 811. 


Tex.—Hubbert v. State. 66 Tex. 
Cr. 370, 147 SW 267; Johnson v. 
State, 57 Tex. Cr. 347, 123 SW 143; 


Baker v. State, 14 Tex. A. 332. 

Wash.—State v. Phelps, 41 Wash. 
470, 84 P 24. 

{a] Forgery.—Under some stat- 
utes it is an indictable offense to ob- 
tain a signature to any written in- 
strument, the false making of which 
would be’ punishable as_ forgery. 
Com, v. Lacey, 158 Ky. 584, 165 SW 
971; State v. Kerr, 117 Me. 254, 103 
A 585; Crane v. Snow, 111 Mich. 496, 
69 NW 721; Peo. v. Mott, 34 Mich. 
80; State v. Gibson, 169 N. C. 318, 85 
SH 7; State v. Leonard, 73 Or. 451, 
144 P 118, 681; Roberts v. State, 2 
Head (Tenn.) 501; Krenn v. State, 
157 Wis. 439, 147 NW. 367. 

{b] Conveyance of land—(1) Ob- 
taining a signature to a conveyance 
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must be such as might possibly cause loss or injury 
to the person signing it,®* but it is not essential 
that actual loss or injury is sustained.®® 
obtaining of a signature is not an offense. It is nec- 
essary that the signature be attached to some writ- 
ten instrument of value,®° and that there be a deliv- 
ery of the instrument,*’ or that the instrument is of 
such a charaeter as exposes the signer to lability 


as soon as it is signed.% 


[§ 37] 


of land by false pretenses is an in- 
dictable offense under some statutes. 
Woodruff v. State, 61 Ark. 157, 32 
SW 102; Cooke v. State, 83 Ind. 402; 
State v. Layman, 8 Blackf. (iInd.) 
330; State v. Tripp, 113 lowa 698, 
84 NW 546; State v. Jamison, 74 
Iowa 613, 38 NW _ 509; Moline v. 
State, 72 Nebr. 361, 100 NW _ 810; 
Golner vy. State, 19 Oh. Cir. Ct, N.S. 
571. (2)_A deed of conveyance is a 
writing within Lord L. § 1964 mak- 
ing it an offense by any false pre- 
tenses to obtain the signature to 
any writing, the false making where- 
of would be punishable as forgery. 
State v. Leonard, 73 Or, 451, 144 P 
113, 681. (3) The offense of obtain- 
ing a signature to a deed by false 
pretense is committed, even though 
a prior unacknowledged deed to the 
same land was given, and it is com- 
petent to introduce the prior deed 
to show the fraudulent intent which 
animated accused at the inception 
of the transaction. State v. Alex- 
ander, 119 Mo. 447, 24 SW 1060. 

[ec] In Indiana the sale of a note, 
the signature to which is known by 
the seller to have been obtained by 
false pretenses, is an offense under 
Rey. St. (1881) § 2204, although the 
pretenses made were verbal misrep- 
resentations and not of a nature 
which would have made the act of 
obtaining of the signature a crime. 
State v. Adams, 92 Ind. 116 

[a] Under Maryland statute 
(Code [1888] art 27 § 82) the offense 
referred to is the obtaining of a 
subsisting security by false pretense 
and not merely obtaining the signa- 
ture to an instrument. State v. Bliz- 
aad, 70 Md. 385, 17 A 270, 14 AmSR 
363. 

[e] Im New York under Pen. Code 
§ 566 (Pen. L. § 982), providing that 
a person who, with intent to defraud, 
obtains, by false pretenses, the sig- 
nature of any person to a written 
instrument, shall be punished as 
therein prescribed, does not recuire 
that the writing shall answer the 
description of a written instrument 
before the signature is affixed there- 
to, but is satisfied if it becomes a 
written instrument upon the signa- 
ture being appended. Peo. v. Rouss, 
63 Misc. 135, 118 NYS. 433. 

{f] The Ohio statute making it 
an offense to procure by any false 
pretense a signature of a person to 
a@ promissory note “as the “maker 
thereof”? makes the capacity in which 
the signature of a person is procured 
a material ingredient of the offense. 
Ellars v. State, 25 Oh. St. 385. 

[g] In Texas (1) securing the 
signature of a person to a _ note 
whereby he is subsequently required 
to pay it is the securing of “a val- 
uable right” within Pen. Code (1895) 
art 943, as to swindling. Johnson 
v. State, 57 Tex. Cr. 347, 123 SW 143. 
(2) And securing the indorsement of 
a note by false representations of 
solvency and limited indebtedness is 
swindling within same section. Hub- 
bert v. State, 66 Tex. Cr, 370, 147 SW 
267. 

94. lowa.—State v. 74 
Iowa 6138, 38 NW 509. 

Kan.—In re Payson, 23 Kan. 757. 

Minn.—State v. Butler, 47 Minn. 


Jamison, 


(3) Real Property. At common law the 
offense of cheating did not apply to a fraudulent 
transaction whereby the owner of land was deprived 


FALSE PRETENSES 


The mere 


NT§§ 36-38 


of it;°° and statutes as to false pretenses do not 
usually include real property.t 
utes which are broad enough to include such prop- 
erty or any interest therein.” 

[§ 38] 9. Loss to Prosecutor. 
utes do not in express language require that the per- 
gon from whom the property is obtained should be 
defrauded thereby, but only that it is obtained with 


But there are stat- 


While the stat- 


intent to defraud him, nevertheless it is held as a 


483, 50 NW 532. 

N. J.—Robinson v. State, 53°N. J. 
Li 44, } 2:00) Arrs%i5 3s 

N. Y.—Dord vy. Peo., 9 Barb. 671; 
Peo. v. Galloway, 17 Wend. 540; Peo. 
v. Herrick, 13 Wend. 87. 

Oh.—Kennedy .y. State, 34 Oh. St. 
310. 

And see eases infra this note, 

[a] Instruments within statute.— 
(1) A promissory note, although it 
is nonnegotiable. State v. Porter, 75 
Mo 1712 (2) Ao draft. 2 Barate. wt Us 
S., 30 F. Cas. No. 18,229, 2 Hayw. & 
ELS 5SKS 

{b] Instruments not within stat- 
ute.—(1) A promissory note of a 
minor. Com. v. Lancaster, Thach. 
Cr. ,(Mass.) 428. (2) A receipt. 
Moore v. Com., 8 Pa. 260. (8) The 
contract of a married woman. State 
v. Clay, 100 Mo, 571, 13 SW 827. 

F ae Ind.—State v. Pryor, 30 Ind. 
50. 

Iowa.—State v. Jamison, 74 Iowa 
613, 38 NW 509. 

Ky.—Com.. v. Lacey, 158 Ky. 584, 
165 SW 971. 

N. Y.—Peo. v. Crissie, 4 Den. 525; 
Peo. v. Galloway, 17 Wend. 540; Peo. 
v. Gates, 13 Wend. 311; Peo. v. Ge- 
nung, 11 Wend. 18, 25 AmD 594; Peo. 
v.. Stone, 9 Wend. 182; Peo. v. Sully, 
Sheld. 17, 5 Park. Cr. 142. 

Or.—State v. Hanscom, 28 Or. 427, 
43 P 167. zs 

Pa.—Com. v. Ko Eune, 69 Pa. 
Super. 176. 

And see infra § 38. 

96. o7In= re; Payson, :23nKane< 7575 
Fenton v. Peo., 4 Hill (N. Y.) 126. 

97. Iowa.—State v. Jamison, 74 
Iowa 613, 38 NW 509; State v. Clark, 
72 Iowa 30, 38 NW 340; State v. Mc- 
Ginnis, 71 Iowa 685, 33 NW 3388. 

Kan.—In re Payson, 23 Kan. 757. 

N. Y.—Fenton v. Peo., 4 Hill 126; 
Peo. v. Chapman, 4 Park. Cr. 56. 
hee bar hor Ver state, s 38iOhi7 St, 


581. 
bare Rreen Vv. State, 14, Tex. AA. 
98. Com. v. Hutchison, 114 Mass. 


325; State vy. Leonard, 73 Or. 451, 144 
P13; Osis : 

99. State v, Eno, 131 Iowa 619, 
109 NW 119, 9 AnnCas 856; State v. 
Burrows, 33 N. C. 477; Com. v. Wood- 
run, 7 PaLJd 362, 4 PaLJR 207. 

1. Cal.—Peo. v. Cummings, ‘114 
. 437, 46 P 284. 

La onaPn CES v. Layman, 8 Blackf. 

Iowa.—State v. Eno, 131 Iowa 619, 
109 NW 119, 9 AnnCas 856. 
aa C.—State v. Burrows, 33 N. CG. 

Pa.—Com. v. Woodrun, 4 PaLJR 
20,1 PAS 18625 
Aye valarg v. State, (Cr.) 224 SW 

Wash.—State v. Klinkenberg, 76 
Wash. 466, 186 P 692, 49 LRANS 
965, AnnCas1915D 468. 


_ [a] Beason for rule—lLand be- 
ing “incapable of larcenous aspor- 
tation, it was not regarded as re- 


quiring at the hands of the criminal 
law the same protection as _ per- 
sonalty. Since it could not be car- 
ried away and dissipated like chat- 
tels, although a man might. be de- 
prived of his landed estate by means 
of fraudulent practices and devices, 


general rule that the crime is not committed unless - 
the prosecutor is in fact defrauded.® 
rule, the crime is not committed if the prosecutor 


Hence, as a 


yet the property was bound to re- 
main stationary and accessible to 
the reach of the law, and he was 
relegated to the civil courts for his 
redress of the wrong.” State v. 
Klinkenberg, 76 Wash. 466, 469, 136 
Ege 49 LRANS 965, AnnCas1915D 

2. See statutory provisions; and 
Morse v. State, 9 Ga. A. 424, 71 SE 
699; Moline v. State, 72 Nebr. 361, 100 
NW 810; State v. Toney, 81 Oh, St. 


130, 90 NE 142, 18 AnnCas 395; 
Yoakum v. State, 68 Tex. Cr. 254, 150 
SW 910. , 

8. Ala.—Frederick v. State, 39 S 
915; Burney v. State, 5 Ala. A. 316, 


59 S 306. See also Cowles v. State, 
50 Ala. 454 (construing Rev. Codes 
§ 3731 as to fraudulently exhibiting 
false samples). 

Cal.—Peo, v. Cadot, 138 Cal. 527, 71 
P 649; Peo. v. Bryant, 119 Cal. 595, 
51 P 960; Peo. v. Jordan, 66 Cal. 10, 
4 P 773, 56 AmR°78; Peo. v. Carpen- 
ter,6 Cale Ay Qiao peso: 

Colo.—Morris v. Peo.,. 4 Colo. A. 
136, 355P° 188. 

Del.—State vy. Briscoe, 22 Del. 401, 
67 A 154. : 
tae €.--Robinson .v,, U. S.,' 42), App; 

Ga.—Rucker v. State, 114 Ga. 13, 


‘| 39 SE 902; Drought v. State, 101 Ga. 


544, 28 SH 1013; Berry y.. State, 97 
Ga. 202, 23 SE 833; McGee v. State, 
97 Ga. 199, 22 SE 589; Oliver v. State, 
15 Ga. A. 452, 83 SEK 641; Whitaker 
v. (State, 11 Ga..iA; 4208, 75: :SH)\258s 
Albert v.~-State, 11 Ga. A. 93, 74 SH 
714; Morse v. State, 9,Ga. A. 424, 71 
SE 699; Conner y. State, 8 Ga. A. $88, 
70 SH 45; Hay v. State, 7 Ga. A. 407, 
66 SE 984; Goddard y. State, 2 Ga. 
A. 154, 58 Sk ,.804. 

Tll.—Peo., v. Holtzman,, 272, 11, 4475 
112 NE 370. 

lowa.—State v. Moore, 15 Iowa 412. 
But see State vy. Chambers, 179 Iowa 
436, 161 NW 479 [commenting and 
expl State v. Foxton, 166 Iowa 181, 
147 NW. 347, 52 LRANS 919, Ann 
Cas1916E 727; State v. Jamison, 74 
Towa 613, 38 NW 509] (intimating 
although not deciding that accom- 


plished fraud is not always essen-. 


tial). 

Kan.—State v. Palmer, 50 Kan. 318, 
32 P 29; State vy. Clark, 46 Kan, 65, 
26 P 481; State v. Matthews, 44 Kan. 
596, 25° P 36, 10 LRA .308: In re 
Cameron, 44 Kan. 64, 24 P 9.0; 2: 
AmSR 262; State v. Lewis, 26 Kan. 
123; In re Snyder, 17 Kan. 542. 

Mass.—Com. v. Harkins, 128 Mass. 
1008 Com. v. Lancaster, Thach. Cr. 428. 

Mich.—-Peo. v. Wakely, 62 Mich. 
297, 28 NW 871. 

Mo.—State v. Donaldson, 248 Mo. 
460, 148 SW 79; Wehmeyer v. Mulvi- 
hill, 150 Mo. A. 197, 130 SW 681. 

Nebr.—Masen y. State, 99 Nebr. 
221, 155 NW 895. , 

N. Y.—Peo. v. Cook, 41 Hun 67; 
Peo. v. Martin, 91 Mise. 107, 154 NYS 
324; Peo. 


183 pe pets 492. : 
N. C.—State v. Freeman, 172 N. Ct. 
925, 90 SE 507; State v. Carlson, 171 
N. C. 818, 89 SE 30; Motsinger v. 
Sink, 168 N. C. 548, 84 SE 847; State 
v. Davis, 150 N. GC, 851, 64 SE A498; 
State v. Munday, 78 N. C. 460. 


For later cases, developments and changes in the law see cumulative Annotations, 


—_—____—» 


same title, page and note number, 


poem 


§ 38] 


gets out of the transaction just what he bargained 
for.t. Except under a few statutes ® it is not neces- 
sary to constitute an offense that the prosecutor 
has or will necessarily suffer actual pecuniary 
If he has been placed by the fraud of the 
accused in such a position that he may eventually 
suffer loss,’ or if he does not receive for the money 
or property parted with the thing promised by ac- 
cused, even though he receives something else, re- 
gardless of whether such thing received is of equal 
value, less value, or no value at all,’ it is sufficient. 


loss.° 


Oh.—Griffith vy. State, 93 Oh. St. 
84 Ba. 


2945-112 NE 1017. 

Pa.—Moore v. Com., 260; 
Com. v.. Rosenberg, 1 Pa. Co. 273. 

Philippine.—U. S. v. Pimentel, 15 
Philippine 416; U. S. v. Mendezona, 
2 Philippine 353. 

Porto Rico.—Peo. 
Porto Rico 120. 

S. D.—State v. Van Ruschen, 
S..D. 187, 160 NW 811. 

Tex.—Allen v.. State, 
494, 126 SW. 571.- 
We State, 85,;Tex, .Cr--/ 361, 212 -SW 
499 (construing Vernon Pen. Code 
Ann. [1916] art 690 as to procuring 
payment of an obligation for the 
payment of an insurance premium). 

Wash.—In re Rudebeck, 95 Wash. 
433, 163 P 930; 933 [quot Cyc]. 

Wyo.—Martins v.. State, 17 Wyo. 
319, 321, 98 P 709, 22 LRANS 645. 

And see supra § 11. 

[a] Rule applied.—(1) One who in 
executing a mortgage to obtain credit 
falsely stated that his property was 
unencumbered is not liable to a 
prosecution for cheating and swin- 
dling, where the property was neither 
Sold nor appropriated to the extin- 
guishment of the senior mortgage, 
and the property exceeded in value 
the aggregate indebtedness’ repre- 
sented by both mortgages. McGee 
We otate, oi doa o1.995,.2 SP cosos (2) 
Where by means of false pretenses 
defendant obtained from a minor his 
note which, at the time of the prose- 
eution, was not due or paid, the of- 
fense of cheating by false pretenses 
was not complete. Com. vy. Lancas- 
ter, Thach. Cr. (Mass.). 428. 

[b] Payment of preéxisting debt 
with worthless check.—The payment 
of a preéxisting debt with a worth- 
less check is not an offense, as no 
property is acquired on the one hand, 
or right lost on the other. Allen v. 
State, 58 Tex. Cr. 494, 126 SW 571; 
State v. Pishner, 72 W.. Va. 603, 78 
SE 752. Contra Peo. vy. Khan, (Cal. 
A.) 182 P 803. 

{c] In Arizona under Pen. Code 
(1913) § 537 where defendant. is 
charged with mingling gold with gold 
bearing ore with intent to defraud, 
the fact that no injury is caused 
is immaterial. Martinez v. State, 20 
Ariz;+29,.176 BP, 582. - 

[d] The Missouri statute (Rev. 
St. § 3569) which provides for the 
punishment of one making a. deed 
for land which he has_ previously 
conveyed to another, if he fails in 
the second deed to recite or describe 
such former deed, ‘‘with intent to de- 
fraud,” does not require that any one 
should have been actually defrauded 
by the second conveyance, an inten- 
tion to defraud being — sufficient. 
State v. Wilson, 66 Mo. A. 540. 

[e] Under the Texas statute (Pen. 
Code [1895] art 949), as to swindling, 
it is not necessary that any benefit 
acerue to the guilty party or injury 
to the person intended to be de- 
frauded. La Moyne v. State, 53 Tex. 
Gr. 221,-111 SW 950 Rs pean k 
v. State, (Cr.) 74 SW ; Baxter v. 
State, 51 Cree. Cr. 576, 105,,SW 195; 
May v. State, 15 Tex. A. 430. 

4 Ark.—Higgins v. State, 141 
Ark. 633 217 SW 809; State v. Asher, 
50 Ark. 427, 8 SW 177; Morgan v. 
' State, 42 Ark. 131,.48 AmR 5b: 

Cal_—Peo, v. Tufts, 167 Cal. 266, 


[26,C. J.—20) 


v. Battistini, 5 
38 


Bovey LexieGrs 
See also: Griffin 
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may eventually 


ESOL Pe Us. 
aR: C.—Foster v. Goldsoll, 48 App. 


Kan.—State v. Matthews, 44 Kan. 
596, 25 P 36, 10 LRA 308. 

Mich.—Peo. v. Wakely, 62 Mich. 
297, 28 NW. 871. 

N. Y.—Peo. v. Wheeler, 169 N. Y. 
487, 62 NE 572. 

Wash.—In re Rudebeck, 95 Wash. 
433, 163 P 930, 933 [quot Cyc]. 

[a] Rule applied—wWhere a mort- 
gagor falsely represented to a second 
mortgagee that a second mortgage 
was a first mortgage, but he was 
urged to make such representation 
by the first mortgagee, the offense 
was not committed; for the first 
mortgagee by his conduct waived his 
prior lien and thus rendered the sec- 
ond mortgage the first mortgage, giv- 
ing to the second mortgagee what 
he bargained for. State v. Asher, 50 
Ark. 427, 8 SW 177. 

5. See statutory provisions; and 
Abrams vy. State, 126 Ga. 591, 55 SE 
497; Millinder v. State, 124 Ga. 452, 52 
SE 760; Busby v. State, 120 Ga. 858, 
48 SE 3it; Drought v. State, 101 Ga. 
544, 28 SH 1013; Berry v. State, 97 
Ga. 202, 23 SE 833; McGee v. State, 
97 Ga. 199, 22 SE 589; Mobley v 
State, 13 Ga. A. 728, 79 SE. 906; 
Ganey v. State, 10 Ga. A. 777, 74 SE 
286; Hay v. State, 7 Ga. A. 407, 66 
SE 984; Patterson v. State, 1 Ga. A. 
782, 58 SE 284. 

6. Ill—Simmons y. Peo., 187 Ill. 
327, 58 NE 384; Peo. v. Bush, 150 Ill. 
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A. a 
Kan.—State v. McCormick, 57 Kan. 
440, 46 P 777, 57 AmSR 341 


Ky.—Rand v. Com., 176 Ky. 343, 
195 SW 802. 

Mass.—Com. vy. Wilgus, 4 Pick. 
plly/vie 


Mo.—State v. Donaldson, 243 Mo. 
460, 148 SW 79. 

Nebr.—West v. State, 63 Nebr. 257, 
88 NW 503. 

N. Y.—Peo. v. Cook, 41 Hun _ 67; 
Peo. v. Highbie, 66 Barb. 131; Peo. 
v. Sully, Sheld. 17, 5 Park. Cr.-142. 

Wash.—State Vv. Cadwell, 105 
Wash, 689, 179 P 87; In re Rudebeck, 
95 Wash. 433, 163 P 930, 933 [quot 
Cyc]. 

Ae Wai: —Bareciencvs oO, 25.5 " 
Cas. No. 18,229, 2 Hayw. & H. 357. 

Cal.—Peo, v. Bryant, 119 Cal. 595, 
51 P 960. 

Conn,—State v. Rowley, 12 Conn. 
106 a-—Holton y. State, 109 Ga. 127, 
34 SE 358: French v. State, 4 Ga. 
A. 462, 61 SE 836. ; 

Iowa.—State ‘ Jamison, 74 Iowa 
13, 38 NW 509. 

: Kan.—State v. McCormick, 57 Kan. 
440, 46 P 777, 57 AmSR 341; State v. 
Decker, 36 Kan. 717, 14 P 283. 

Ky.—Rand v. Com., 176 Ky. 343, 
195 SW 802. 

Mass.—Com. v. Wilgus, 4 Pick. 177. 

Minn.—State v. Butler, 47 Minn. 

3, 50 NW 532. 
op epee Va vy. Dowd, 95 Mo. 163, 
8 SW 7; State v. Porter, 75 Mo, 171. 

N. Y.—Peo. v. Cook, 41 Hun 67; 
Peo. v. Genung, 11 Wend. 18, 25 AmD 


594. 
Toe ginte v. Hanscom, 28 Or, 427, 


Switzer, 63 Vt. 604, 
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Under the rule that actual loss is not necessary, it is 
no defense that the prosecutor has recovered,® or 


recover 1° for any loss sustained. 


Nor is the accused relieved from criminal liability, 
even though the person defrauded may eventually 
make himself whole in some mode not contemplated 
at the time he parted with the property.11 A prose- 
cutor may be none the less defrauded although the 
property parted with was appropriated by accused 
to the purpose for which it was delivered.12 
Failure to deliver articles under ban of law. 


Al- 
433, 163 P 930, 933 [quot Cyc]. 

Eing.—Reg. v. Pierce, 16 Cox C. CG. 
213; Rex v. Freeth, R. & R. 94. See 
also Reg. v. Abrahams, 24 L. CG. Jur. 
325 (where defendant sold a rail- 
way pass good only to carry a par- 
ticular person and which the pur- 
chaser could not use except by 
committing a fraud on the railway 
company and at the risk of being 
expelled from the train). 

[a] Application of rule. — (1) 
Where accused obtained a nonnego- 
tiable promissory note, it was held 
that, although the note was open to 
any defense the maker might have 
against it in the hands of any holder, 
yet if the maker had died leaving 
the note outstanding it might have 
been impossible to prove the fraud, 
and the estate would suffer. State v. 
Porter, 75 Mo. 171. (2) Where ac- 
cused was indicted for obtaining 
money by the false pretense that the 
maker of a note which he passed 
to prosecutor was a certain person, 
whereas in fact it was a different 
person of the same name, it was held 
that the legal quality of accused’s 
act did not depend on the uncertainty 
of the determination of the question 
whether prosecutor would finally suf- 
fer any financial loss on the note. 
Pe0.-V. Cook, 41, Haun! “CN Ye) 67525 
INVES Cre ib: i 

[b] Signature to draft.—On in- 
dictment for obtaining a signature to 
a draft, it is not necessary to show 
that prosecutor has paid the draft, 
for by the signature prosecutor con- 
tracted an obligation to pay to a 
bona fide holder, and hence is in- 
jured. Bargie v. U. S:, 30 F. Cas. No. 
185229, 2. Hayw. & HH. 38573) Stater ve 
Rowley, 12 Conn. 101; State v. Jami- 
son, 74 Iowa 613, 38 NW 509; Peo. 
v. Genung, 11 Wend. (N. Y.) 18, 25 
AmD 594; State v. Hanscom, 28 Or. 
427, 48 P 167; State v. Switzer, 63 Vt. 
604, 22 A 724, 25 AmSR 789. 

[c}] Promissory note of insolvent. 
—A person is defrauded by obtaining 
his promissory ‘note by false pre- 
tenses, although he is insolvent, 
since it creates an obligation against 
him. Holton v. State, 109 Ga. 127, 
34 SE 358; Rex v. Freeth, R. & R. 94. 

{[d] Procuring indorsement of ac- 
cused’s own note by false pretenses 
does not constitute the offense while 
the note remains in accused’s hands. 
Peo. v. Cassou, 27 Cal. A. 238, 148 
P 810. 

8. Ga.—Rucker v. State, 114 Ga. 
13, 39 SE 902; Culver v. State, 86 Ga. 
197,12 SE 746. 

Ind.—Bader v. State, 176 Ind. 268, 
94 NE 1009. 

Towa.—State v. Foxton, 166 Iowa 
181, 147 NW 347, 52 LRANS 919, Ann 
Casi916E 727. 

Kan.—State v. McCormick, 57 Kan. 
440, 46 P 777, 57 AmSR 341; State 
v. Decker, 86 Kan. 717, 14 P 283. 

Me.—State v. Mills, 17 Me. 211. 

Mass.—Com. v. Stone, 4 Metc. 43. 

Oh.—Bartlett v. State, 28 Oh. St. 
669. 

Wash.—In re Rudebeck, 95 Wash. 
433, 163 P 930, 933 [quot Cyc]. 

9. See infra § 47. 

10. See infra § 47. 

1l. Peo. v. Tufts, 167 Cal. 266, 139 
P 78: Peo. v. Bryant, 119 Cal. 595, 
61. P:960. ; 

12. Peo. v. Lennox, 106 Mich. 625, 
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though intoxicating liquor is contraband and with- 
out market value, it is a thing of value, and one 
who has by false pretenses induced another to part 
with his money for such liquor is guilty if he fails 
to deliver it or delivers something else in its place.t* 
But where one by reason of false representations 
parts with his money in order to obtain counterfeit 
money, no offense is committed if such counterfeit 
money is not delivered, as it is not a thing of value 
and the possession of it would have been criminal.!* 
It has been said that, 
regardless of the fraudulent means or devices em- 
ployed, where the accused gets only what is due 
him,!® as where he procures the payment of a debt 
due, or thé possession of property to which he is 
entitled,” he is not guilty, for the reason that no 


Obtaining what justly due. 


64 NW 488; Reg. v. Byrne, 10 Cox 
(ORSi) 


& K , 

[a] MTllustration.— Where accused 
obtained money from prosecutor for 
the establishment of a school, on a 
false representation that a certain 
person had subscribed a_ certain 
amount for the same purpose, the 
fact that accused applied the money 
to the establishment of the schocl 
was immaterial. Peo. v. Lennox, 106 
Mich, 625, 64 NW 488. 

13. Hicks vy. State, 140 Ark. 37, 
215 SW 685. See also Foster v. State, 
8 Ga. A. 119, 68 SE 739 (dictum for 
the purpose of illustration). 

[a] Water for whisky.—One who 
falsely represents that a bottle con- 
tains whisky when in fact it con- 
tains only water is indictable. Hicks 
v. State, 140 Ark. 37, 215 SW 685. 

14. Foster vy. State, 8 Ga. A. 119, 
68 SE 739; Reg. v. Corey, 22 N. B. 543. 

15. In re Cameron, 44 Kan. 64, 
24 P 90, 21 AmSR 262; Com. v. Mc- 
Duffy, 126 Mass, 467; Com. v. Henry, 
22. Pa, 253. 

[a] Rule appled.—Accused was 
not guilty of obtaining money by 
false pretenses on proof that he by 
false pretense obtained the consent 
of the city to the entry of judgment 
against it in his favor, and received 
a sum of money in satisfaction 
thereof, since the judgment was con- 
elusive evidence between the parties 
that the amount of it was justly due 
to accused, and until reversed the 
eity was legally bound to pay it. 
Com. v. Harkins, 128 Mass. 79. 

16. Kan.—In re Cameron, 44 Kan. 
64, 24 P 90, 21 AMSR 262. 

N. Y.—Peo. v. Thomas, 3 Hill 169. 

Pa.—Com. v. Thompson, 2 PaLJR 
33, 3. PaLJ 250. 

W. Va.—State v. Williams, 68 W. 
Va. 86, 69 SE 474, 32 LRANS 420; 
State v. Hurst, 11 W. Va. 54. 

Eng.—Rex v. eRe, rfl NO ots ol a 


354, 32 ECL 653. 

See also Peo. v. Getchell, 6 Mich. 
_ 496 (evidence of such indebtedness 

admissible on question of intent); 
State v. Walton, 114 N. C. 783, 18 SH 
945 (rule adverted to but held inap- 
plicable). 

[a] Rule applied.—Where an offi- 
cer by means of false pretenses col- 
lected the amount of a judgment 
from accused against whom it was 
rendered, he is not indictable, be- 
cause he neither cheated nor de- 
frauded thereby, but only obtained 
payment of an honest debt. Com. v. 


Thompson, 2 PaLJR 33, 3 PaLJ 
249, 
17. In re Cameron, 44 Kan. 64, 24 


P 90, 21 AmSR 262. 

18. In re Cameron, 44 Kan. 64, 24 
P 90, 21 AmMSR 262. 

19. Com. vy. McDuffy, 126 Mass. 
467; State v. Williams, 68 W. Va. 
86, 69 SE 474, 32 LRANS 420; State 
v. Hurst, 11 W. Va. 54; Rex v. Wil- 
ams ©.) &" 4354; 382. ECL 658. 

20, Peo. v. Thomas, 3 Hill (N. Y.) 
169; Com. v.. Thompson, 2 PaLJR 
33) 8) Palad 250; 
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tion.?* 


21.. Ark.—Woodruff v. State, 61 
Ark. 157, 832°SW 102; Pruitt v. State, 
11 SW 822. 

Mass.—Com, v. Burton, 183 Mass. 
461, 67 NE 419 [erit Com. v. Mc- 
Duffy, 126 Mass. 467].° 

N. Y¥.—Peo.' v. ‘Smith, 5 Park. Cr: 
490 [dist Peo. v. Thomas, 3 Hill 169, 
as turning upon the sufficiency of 
the indictment]. 

Pa.—Com; v. Leisy, 1 Pa, Co. 50. 

Eng.—Reg. v. Leonard, 2 C. & K. 
514, 61 ECL 514; Rex v. Taylor, 65 
Fl til cde dai fy 

Ont.—Reg. v. Parkinson, 41 U. C. 
Q. B. 545 [disappr Rex v. Williams, 
WiG.65 Bobs. oo eel Ope) |: 

[a] Dllustration—A state treas- 
urer, who obtains an order of the 
state board for exchange of state’s 
certificate of indebtedness for cou- 
pons by falsely pretending that the 
bonds from which the coupons were 
clipped had been redeemed, is guilty, 
although he owned the coupons or 
held them for another. "Woodruff v. 
State, 61 Ark. 157, 32 SW 102. 

22. State v. Lynn, 19 Del. 316, 51 
A 878; Ricks v. State, 8 Ga. A. 449, 
69 SE 576; State v. Terrill, 87 Kan. 
VAR al pi sO. 

23. In re Aldridge, 168 Fed. 93; 
Ricks v. State, 8 Ga. A. 449, 69 SH 
576; State v. Bourne, 86 Minn. 432, 
90 NW 1108. 
ute U. S.—In re Aldridge, 168 Fed. 

Ga.—Ricks v. State, 8 Ga. A. 449, 
69 SH 576. 

Ky.—Com. v. Beckett, 119 Ky. 817, 
84 SW 758, 27 Kyl 265, 115 AmSR 
285, 68 LRA 638. 

Minn.—State v. Southall, 77 Minn. 
296, 79 NW 1007. 

Sask.—Rex vy. Holderman, 7 Sask. 
L. 279, 19 DomLR 748, 23 CanCrCas 


369, 30 WestLR 82, 7 WestWkly 
129. 
25. State v. Terrill, 87 Kan. 745, 


125 P 65; Com. v.. Quinn, 222 Mass. 
504, 111 NE 405; Com. v. Stevenson, 
127 Mass. 446; Peo. v. Rothstein, 180 
N.Y. 6148, 72) INE. 999;-5 1 AnnCas 
978; Rex v, Buck, 10 Alta. L. 437, 35 
DomLR 55, 27 CanCrCas 427, [1917] 
1 WestWkly 867 [app allowed on 
other grounds 55 Can. S. C. 133, 38 
DomLR 548, 29 CanCrCas 45, [1917] 
3 WestWkly 117]. 

26. State v. Terrill, 87 Kan. 745, 
125 P 65; State vy. Bourne, 86 Minn. 
432, 90 NW 1108; State v. Southall, 
77 Minn. 296, 79 NW 1007; Peo. v. 
Whitney, 146 App. Div. 98, 130 NYS 
465; State v. Leonard, 73 Or. 451, 
144 P 1138, 681. 

27. See statutory provisions; and 
Shaffer v. State, 82 Ind. 221: Com. 
v. Quinn, 222 Mass. 504, 111 NE 405; 
Com. v. Parmenter, 121 Mass. 354; 
Peo. v.. Gates, 13 Wend. (N. Y.) 311; 
State v. Whiteaker, 64 Or. 297, 129 
P 534. 

_[a] Representations as to finan- 
cial standing and ability to pay.— 
(1) Morris v. Peo., 4 Colo. A. 136, 35 
P 188; Peo. v. Holtzman, 272 Tl. aay 
112 NE 370 [rev on other grounds 


For later cases, developments and changes in the law see cumulative Annotations, 


[$§ 38-39 


injury is done,!® or that there is a want of fraudu- 
lent intent,?® or for both reasons.?° 
decisions criticising and greatly limiting, if not, in 
effect, entirely denying this rule.22 

[§ 39] D. Form of Pretense—1. 
A false pretense may consist in any act, word, sym- 
bol, or token calculated and intended to deceive.?? 
It may be made either expressly,?* or by implica- 
Where the pretense consists in words, they 
may be either oral?> or written,?® unless it is pre- 
seribed by statute that they shall be in writing.?? 
And the form of words in which the pretense is 
couched is immaterial; if they are intended to create 
and do create the impression that defendant is mak- 
ing a representation as to a present or past fact, the 
pretense is within the statute.?§ 


But there are 


In General. 


195 Ill. A. 53]; Berkenfield v. Peo., 
191 Ill. 272, 61 NE 96 [aff 92 Dll. A. 
400]; Lucas v. Peo., 75 Ill. A. 662; 
Com. v. Coe, 115 Mass. 481; State vy. 
Fenn, 83 N. J. L. 794, 85 A 454; Peo. 
v. Aronson, 173 App. Div. 734, 156 
NYS 396 [aff 218 N. Y. 684 mem, 113 
NE 1062 mem]; Peo. v. Whitney, 146 
App. Div. 98, 130° NYS 465; Peo. v. 
Levin, 119 App. Div. 233, 104 NYS 
647 [aff 194 N. Y. 554, 87 NH 1124]; 
Peo, v. Rothstein, 42 Mise. 128, 85 
NYS 10763 "Peo.. vi Paes, "7 Naive ens 
5, 22 NYSt 277; Haines v. Terr:, 3 
Wyo. 167, 13 P 8. (2) The represen- 
tation of accused on which he ob- 
tained goods for which he was con- 
victed of larceny, that he was a 
member of a firm, one of the mem- 
bers of which was his brother and 
had a good financial standing and 
rating, is of an independent fact, 
not relating solely to financial ability, 
and so not required by Pen. Code 
§ 544, to be in writing. Peo. v, Sny- 
der, 110 App. Div. 699, 97 NYS 469. 
(3) Where accused, convicted of 


grand larceny by false representa- 


tions, was shown to have falsely 
stated that he had an order from a 
well-known mercantile corporation 
for a large number of garments, and 
that he desired to purchase goods 
from which to manufacture them, by 
which he induced tkeir delivery, it 
was a false statement of an exist- 
ing fact, and not a warranty as to his 
financial standing, and was criminal, 
although not in writing and signed 
by the party to be charged thereby, 
as required by Pen. Code § 544, Peo. 
v. Rothstein, 180 N. Y. 148, 72 NE 
999, 1 AnnCas $78 [aff 95 App. Div. 
292, 88 NYS 622]. (4) A represen- 
tation by accused, charged with ob- 
taining property by false pretenses, 
that he “was the brother of one V. 
V. Harris, a contractor at the city of 
Virginia, and that he and the said 
contractor, as partners, had a -con- 
tract with the Oliver Iron Mining 
Company, a” corporation at the city 
of Virginia,’ does not relate to de- 
fendant’s “ability to pay,” within the 
meaning of.R. L. (1905) § 5089, pro- 
viding that a purchase of property 
by. means of a false pretense is not 
criminal, where the false pretense 
relates to the purchaser’s means or 
ability to pay, unless such pretense 
shall be made in writing and signed 
by the party to be charged. State v. 
Harris, 116 Minn. 401,138 NW 980. 
(5) Under St. § 1208, if the false rep- 
resentation relates to one’s financial 
ability to pay it must be in writing, 
but if it relates to any independent 
fact it need not be in writing. Com. 
oi Boyd, 181 Ky. 382, 205 SW 
28. U.S.—In re Aldridge, 168 Fed, 
yeaa ee Cye]. - 5 
olo.—Clarke vy. Peo., 53 Colo. 214, 
1eb. Peuees 
. C.—Partridge v. U. 'S., 39 App. 
671, AnnCasi917D 622. i ei: 
.—Peo. v. Keyes, 269 Ill. 173, 10 
NE 684. 2 Sabie 


Same title, page and note number. 


§§ 40-41] 


{[§ 40] 2. Acts or Conduct. That the false pre- 
tense or representation may be made by act or con- 
duct as well as by word has been frequently stated ;*° 
but according to some of the authorities this is not 
a clear statement of the rule, and’ 
some symbol or token is used in connection with mis- 
leading conduct that a false statement in words is 


pe tare v. eh 31 Ind. 192. 
wa.—State v. Fooks, 65 lowa 196, 
sine 21 abst bg 173. 
an.—State vy. Terrill, 87 Kan. , 
E25) eB 656 5 : aye 
Ky.—Com. v. Murphy, 96 Ky. 28, 
27 SW 859, 16 KyL 224; Glackan v. 
Com., 3 Metc. 232. 
ES gaia v. Hulbert, 12 Metce. 
Mo.—State v. Dennis, 80 Mo, 589. 
N. Y.—Lesser v. Peo., 73 N. Y. 78 
faff 12 Hun 668]; Smith v. Peo., 47 
N. Y. 303. 
Beetle nt v. Mullen, 4 Pa. Dist. 
Eng.—Reg. v. Randell, 16 Cox C. C. 
335; Reg. v. Powell, 15 Cox C. C. 568; 
Reg. v:. Bull, 13 Cox C. C. 608;. Reg., 
Vou Davis; 11 Cox-.C. Cy. .181;. Reg. Ve 
Burrows;7 11> Cox °C. C..258; “Res&. Vv: 
Giles, 10 Cox C. C. 44; Reg. v. Smith, 
6 Cox C. C. 314; Reg. v. Coulson, 4 
Cox C. C. 227; Rex v. Parker, 7 C. & 
P. 825, 32 ECL 893. _But see Reg. v. 
Partridge, 6 Cox C. C. 182 (where a 
railway company was accustomed to 
advance money to persons sending 
goods over the road on the faith of 
receiving such sums back from _ the 
consignee on delivery, and defendant 
gave the shipping clerk a box with 
a card on which was written ‘Case 
to B, 10 shillings to pay’ and re- 
ceived the ten shillings, and the box 
was sent to B but the address was 
found to be fictitious and the box to 
contain nothing but rubbish, the rep- 
resentation on the card that there 
would be ten shillings to pay did not 
involve the assertion that the box 
was of value); Rex v. Douglas, 1 
Moody C. C. 462 (where an indict- 
ment charged defendant with falsely 
pretending to prosecutor, whose mare 
and gelding had strayed, that W 
would tell him where they were if 
he would give him a sovereign down, 
and prosecutor gave him a sovereign, 
but defendant refused to tell where 
the animals were, the indictment 
should have stated that defendant 
pretended to know where the ani- 


mals were); Reg. v. Lee, 23 U. C. 
.. B. 340. : 
[a] Tlustrations.—(1) Where ac- 


cused asked prosecutor if he would 
like to have a job as night watchman 
on a railroad, saying that he, ac- 
cused, could give it to him, the state- 
ment was equivalent to a representa- 
tion that accused was in the employ 
of the railroad company and that he 
had authority to hire prosecutor. 
Com. v. Murphy, 96 Ky. 28, 27 SW 
859, 16 Kyl 224. (2) A threat to 
sue prosecutor on a note given by 
him to accused and which accused 
has already sold amounts to a pre- 
tenge that he owns the note and is 
in a position to sue. Reg. v. Lee, 
23 U. C. Q. B. 340. 

[b] Exact words of statutes not 
necessary. Com. v. Drew, 153 Mass. 
588, 27 NE 593. 

29. Colo.—Stumpff 5 
Colo, 202, 117 P 134. 

Del.—State v. Holden, 25 Del. 429, 
79 A 215; State v. Briscoe, 22 Del. 
401, 67 A 154; State v. Lynn, 19 Del. 
316, 51 A 878. 

Fla.—Smith v. State, 74 Fla. 594, 
17 S 274. 

Ga.—Crawford v. State, 117 Ga. 
247, 43 SE 762; Jones v. State, 97 
Ga. 430, 25 SE 319, 54 AmSR 433; 
Ricks v. State, 8 Ga. A. 449, 69 SE 


576. 
Ind.—Musgrave v. State, 133 Ind. 
Foxton, 166 Iowa 


297, 32 NE 885. 
.—State v. 
sib 347, 52 LRANS 919, 
State v. Grant, 86 


v. Peo., 


181, 147 NW 
AnnCas1916E 727; 
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not essential.?° 


[§ 41] 


it is only when 


Iowa 216, 53 NW 120; State v. Goble, 
60 Iowa 447, 15 NW 272; State v. 
Joaquin, 43 Iowa 131; State v. Dowe, 
27 Iowa 273, 1 AmR 271. 

Kan.—State vy. Terrill, 87 Kan. 745, 
125. P65. 

Ky.—Com. v. Beckett, 119 Ky. 817, 
84 SW 758, 27 KyL 265, 115 AmSR 
285, 68 LRA 6388; Com. v. Murphy, 
96 Ky. 28, 27 SW 859, 16 KyL 224; 
Taylor v. Com., 94 Ky. 281, 22 SW 
217, 15 KyL 49. 

Mass.—Com, v. Mulrey, 170 Mass. 
me 49 NE 91; Com. v. Drew, 19 Pick. 


Mich.—Peo. v. Schultz, 178 NW 89; 
Peo, v. Luttermoser, 122 Mich. 562, 
81 NW 565. 

Minn.—State v. Bourne, 86 Minn. 
432, 90 NW 1108; State v. Southall, 
77 Minn. 296, 79 NW 1007. 

Mo.—State v. Sarony, 95 Mo. 349, 


8 SW 407. 


N. Y.—Peo. v. New York County Ct. 
Over. &V2., (83 N.Y. 436; Peo. Vv. 


Fowler, 18 HowPr 493. 

N. C.—State v. Wilkerson, 98 N. C. 
696, 3 SE 683; State v. Phifer, 65 
N.C. (321 


N. D.—State v. Stewart, 9 N. D. 

409, 883 NW 869. 
Or.—State v. Hammelsy, 52 Or. 
132 AmSR 686, 17 


156, 96 P 865, 
LRANS 244, 

Pa.—Com. v. Wallace, 114 Pa. 405, 
6 A 685, 60 AMR 353; Com. v. Daniels, 
2 Pars. Eq. Cas. 332; Com. v. Warner, 
1 YorkLegRec 35. 

Tex.—Speer v. State, 50 Tex. Cr. 
273, 97 SW 469; Hunter v. State, 
46 Tex. Cr. 498, 81 SW 730; Brown 
v. State, 37 Tex. Cr. 104, 38 SW 
1008, 66 AmSR 794; Blum v. State, 20 
Tex. A. 578, 54 AmR 530. 

Wis.—Stecher v. State, 168 Wis. 
183, 169 NW 287. 

Wyo.—Martins v. State, 17 Wyo. 
319, 98 P 709, 22 LRANS 645. 

Eng.—Rex v. Grosvenor, 24 Cox C. 
C. 468: In. re Pinter, 17 Cox C. C. 
497; Reg. v. Powell, 15 Cox C. C. 568; 
Reg. v. Bull, 13 Cox C. C. 608; Reg. 
v. Hensler, 11 Cox C. C. 570; Reg. v. 


Hunter, 10 Cox C. C. 642; Reg. v. 
Giles, 10 Cox C. C. 44; Rex v. Bar- 
nard, 7 C. & P. 784, \32 ECL 871; 


Reg. v. Holloway, 1 Den. C, C. 370; 
Rex v. Murphy, 10 Ir. C. L. 508; Reg. 
v. Butcher, 32 L. T. Rep. N. S. 110. 

Alta.—Rex v. Leverton, 11 Alta. L. 
355, 34 DomLR 514, 28 CanCrCas 61, 
[1917] 2 WestWkly 584. 

Ont.—Ree. v. Lee, 23 U. C. Q. B. 
340; Reg. v. Campbell, 18 U. (OIA ey 
413. 

Que.—Reg. v. Letangy 2 CanCrCas 
505. 

Sask.—Rex v. Holderman, 7 Sask. 
L. 279, 19 DomLR 748, 23 CanCrCas 
369, 30 WestLR 82, 7 WestWkly 


729. 

{a] fie applied.—(1) Presenting 
oneself t6 the keeper of a post office 
and assuming to be the person men- 
tioned in a money order presented for 
payment, although accused did not 
make any false declaration or as- 
sertion in words in order to obtain 
the money. Rex v. Story, R. & R. 
60. (2) Wearing cap and gown of 
commoner of a university and going 
to a shop for the purpose of fraud 
and obtaining goods by thus appear- 
ing to be a member of the univer- 
sity. In this case accused besides so 
appearing stated that he ‘belonged to 
Magdalen College.” Rex v. Barnard, 
aq) C&P. 784, 32. HCL 871. (8) As- 
suming the character of a porter of 
an inn, and delivering a parcel with 
a printed ticket, with writing charg- 
ing carriage and porterage and re- 
ceiving the money charged, it ap- 
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Since promises are not within the 


statute,** if the act of accused implies only a prom- 
ise it is not indictable.*? 

1] 38. Nondisclosure of Truth. 
mere silence or suppression of the truth, or a mere 
withholding of knowledge upon which another may 
act, is not sufficient to constitute false pretense.*? 


In general 


pearing that the parcel was a mock 
parcel and worth nothing. Rex v. 
Douglass, 1 Campb. 212. . (4) Where 
a person obtained goods by sending 
half bank notes requesting goods to 
the value of the entire notes to be 
sent to her, and at the time when 
she did so she had not the corre- 
sponding half notes in her custody, 
having previously sent them to other 
persons. Rex v. Murphy, 10 Ir. C. L. 
508. — (5) Advertising to give an ex- 
hibition accompanied by such acts as 
renting a hall and at appointed hours 
in a ticket office selling tickets of 
admission, collecting money for them 
until the hour for the exhibition to 
begin, and then absconding. State v. 
Sarony, 95 Mo. 349, 8 SW 407. (6) 
Pointing out a lot to prosecutor as 
the one sold him by accused, when in 
fact it is not, is equivalent to a decla- 
ration that it is such lot. State v. 
McConkey, 49 Iowa 499. (7) Sending 
to prosecutor an order for goods writ- 
ten under a letter head reciting that 
accused is a dealer in grain. Taylor 
v. Com., 94 Ky. 281, 22 SW _ 217, 15 
KyL 49. But see Cowan v. State, 41 
Tex, Cr. 617, 56 SW 751. (8) For one 
through whose instrumentality or- 
ders were obtained for more than 
was due to present them for pay- 
ment, knowing the fraud. Peo. v. 
Luttermoser, 122 Mich. 562, 81 NW 
565. (9) The act of selling property 
is a representation of ownership. 
Reg. v. Sampson, 49 J. P. 807. (10) 
Where the purchaser of goods worth 
twenty-five cents delivered to the 
seller, for the purpose of making 
payment and receiving the correct 
change, a gold coin worth twenty dol- 
lars ignorantly supposing that the 
coin was a silver dollar, and the 
seller, perceiving the mistake, re- 
tained the coin, and returned only 
seventy-five cents in change. Jones 
v.. State, 97 Ga. 430, 25 SH 319, 54 
AmSR 433. (11) Merely opening and 
keeping an account with a bank un- 
der an assumed name, although part 
of a stratagem to defraud the hank, 


is not a false pretense. Com, Vv. 
Drew, 19 Pick. (Mass.) 179. 
30.. Young v. State, 155 Ala. 145, 


46 S 580; Eaton v. State, 16 Ala. A. 
405, 78 S 321. See also Dis. op. Ad- 
dington v. State, 16 Ala. A. 10, 74 8 
846. 

31. See supra § 14. 

32. Tefft v. Windsor, 17 Mich. 486; 
Reg. v. Jones, [1898] 1 Q. B. 119. 

[a] A person who orders’ and con- 
sumes a meal without being pos- 
sessed of the means to pay for it 
does not obtain goods by false pre- 
tenses within Larceny Act (1861) 
§ 88, but does incur a debt by fraudu- 
lently obtaining credit so as to con- 
stitute an offense within Debtors’ 
Act (1869) § 13. Reg. v. Jones, [1898] 
1.Q. B. 119. 

33. Colo.—Stumpff v. Peo., 51 Colo. 
POR wd bye 4. 

Ga.—Crawford v. State, 117 Ga. 
247, 43 SE 762; Griffin v. State, 3 
Ga. A. 476, 60 SE 277. But see Ricks 
v. State, 8 Ga. A. 449, 69 SE 576 
(false representation may be implied 
by way of concealment of part of 
the truth as to a fact, or from total 
and misleading silence). 

Me.,—Cross v. Petros, 1 Me. 378, 10 
AmD 78. 

Mass.—Com. v. 
189, 48 AmD 596. 
Reece ee v. 

6. 

N. Y.—Peo. v. Baker, 96 N. Y. 340; 
Peo. v. Moore, 387 Hun 84; Peo. v. 
Johnson, 87 Misc, 89, 150 NYS Bons 

Tenn.—Moulden v. State, 5 Lea 577. 


Bastman, 1 Cush. 


Windsor, 17 Mich. 
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There must be active, affirmative, false representa- 
Where, however, after learning of the fals- 


tions.°* 
ity of a representation made by 


accused obtains property on the strength of that mis- 


representation, his nondisclosure 
amounts to a false pretense.*® 


[§ 42] 


less check or draft, or a check or 


accused has no reason to suppose will be honored, 
is a false pretense,*® without any verbal misrepre- 
sentations as to the same,*" the giving of such check 
or draft being itself a representation, symbol, or 
token that the accused has money or credit with the 
drawee,** to the amount of its face value.8? ;, 
according to some of the authorities simply giving a 
check on a bank without any representation by the 
drawer that he has funds in the bank upon which 
the check is drawn or that the check will be paid 


20 Tex. A.4 


Tex.—Blum y. State, 
578, 54 AmR 530. ; 

Eng.—Reg. v. Jones, [1898] 1 Q. B. 
aS) 

[a] MIllustration.—One is not lia- 
ble to indictment for obtaining 
money on false pretenses because of 
giving an order for wages to become 
due to him and afterward collecting 
them himself, concealing the fact of 
having given the order. Moulden vy. 
State, 5 Lea (Tenn.) 577. 

34. Peo. v. Johnson, 87 Misc. 89; 
150 NYS 331. 

85. Crawford v. State, 117, Ga. 247, 
43 SE 762. 

86. U. S—In re Robinson, 256 
Fed. 55 [rev on other grounds 266 


Fed. 970]. 
Ala.—EHaton y. State, 16 Ala. A. 
405, 78 S 321; Addington y. State, 


16 Ala. A. 10, 74 S 846. 
Ariz—Williams v. Terr., 13 Ariz. 
217,008 P 243, 27, LRANS 1032. 
Cal.—Peo. v. Wasservogle, 77 Cal. 
173, 19 P 270;. Peo. vy. Donaldson, 70 
Cal. 116, 11 P 681; Peo. v. Freeman, 
29> Cal. A. 5438, 156. P 994. 
1ll.—Barton v. Peo., 135 Ill. 405, 
250NE 776, 25,AmSR 375, 10, LRA 
202; Peo. v. Dempsey, 283 Ill. 342, 
119 NE 333. 
Ind.—Maley vy. State, 31 Ind. 192. 
Iowa.—Mulroney Mfg. Co. Ve 
Weeks, 185 Iowa 714, 171 NW 36; 
State v. Foxton, 166 Iowa 181, 147 
NW. 347, 52 LRANS 919, AnnCas* 
1916E 727; Taylor v. Wise, 126 NW 
1126 


Md.—Schaumloeffel vy. State, 102 
Md. 470, 62 A 803. 
v. Devlin, 141 Mass. 


Mass.—Com. 
423, 6 NE 64. 

Minn.—State vy. Johnson, 77 Minn. 
267, 79 NW 968. 

N. M.—State v. Tanner, 22 N, M. 
493, 164 P 821, LRAI1917E 849. 

N. Y.—Lesser v. Peo. 73 N. Y. 
78 [aff 12 Hun 668]; Smith v. Peo., 
47 N. Y. 303; Peo. v. Huggins, 110 
Appy Div. 613, 97. NYS 187, 20 N.Y. 
Cr. 257; Foote. v. Peo., 17 Hun 218: 
Sieling vy. Clark, 18 Misc. 464, 41 NYS 
982. Contra Stuyvesant’s Case, 4 City 
HallRee 156; Allen’s Case, 3 CityHall 


Ree 118. 

Oh.—Semler v. State, 27 Oh. Cir. 
Ct. 581. 

Pa.—Com,. v. Wallace, 114 Pa. 405, 
6 A 685, 60 AmMR 353; Com. vy. Mul- 


len, 4 Pa. Dist. 656; Com. v. Leisy, 
tas Co. 50; (Com, -v. Collins, 8 Phila: 
609 


Philippine.—U. S. v. Rosa, 14 Phil- 
ippine 750; U. S. v. Mendezona, 12 
Philippine 72. 

Pees. Ree aZeCltON, mila: by.) 2 
C. C. 134; Rex v. Jackson, 3 Campb. 
aie Rex-v.,. Cosnett, - 20-Cox C...C. 
Ghee xae Ws oranriker. wis Cyil&. “Po $25; 
32 ECL 893. 

Ont.—Rex v. Garten, 29 Ont. L. 56, 
4 OntWN 1324, 
CanCrCas 21. 


4, Worthless Checks, Orders, Bank Bills, 
Etc. It has been generally held that giving a worth- 
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him innocently, 


of the truth 


a —_—~ 


a 49 


by the bank upon presentation does not constitute 
a criminal offense.*° And it has also been held that 
one who procures another to cash a check payable 
to the former’s order is not criminally liable unless 
he makes some express material representations or 


knows that the check is not good.4!, The mere gily- 


draft which the 


But | guilty.** 


[a] A merely colorable deposit in 
the bank on which the check is 
drawn does not relieve the drawer 
from criminal liability. Reg. v. 
Hazelton, cea, 2G) Sealed. 

[b] Passing worthless check 
through agent.—A charge of obtain-* 
ing goods by false pretenses through 
the giving in payment by his agent 
of a worthless check against the 
principal’s account will lie against 
the principal if it shown that the lat- 
ter deliberately planned that ‘the 
check should not be paid for lack of 
funds at his credit in the bank and 
had resold the goods and applied the 
proceeds to his own use, and this 
whether or not the agent was aware 
of the fraud. Rex v. Garten, 29 Ont. 
L. 56, 4 OntWN 1324, 183 DomLR 642, 
22 CanCrCas ‘21. 

[ec] Check in fictitious name.— 
If a person draws a check on a bank 
in which he had no account, in a 
fictitious name, in payment for goods 
purchased, this’is a false pretense. 
Reg. v. Martin, 5 Q. B. D. 34: 

[d] In Georgia a person who 
with intent to defraud, designedly, 
by color or a forged and counterfeit 
check or draft, made in the name of 
any person, or in a fictitious name, 
obtains money from another, is not 
indictable under Pen. Code (1895) 
§ 670 for obtaining money by the 
use of deceitful means or artful prac- 
tice, as such fraudulent acts speci- 
fically constitute a felony under Pen. 
Code § 247. Sharp vy. State, 7 Ga. 
A. 605, 67 SE 699. 

[ej In Kentucky the mere giving 
of a worthless check, unaccompanied 
by any false statements, is not an 
offense under St. § 1208, denouncing 
the crime of obtaining money and 
property by false pretenses, but the 
offense falls under § 1213a, creating 
a new and distinct offense of worth- 
less check passing to complete which 
no false representations, statement, 
or pretense other than the check it- 
self is necessary. Com. y. McCall, 
185 Ky. 301, 217 SW 109. 

if] Im Maryland a prosecution 
may still be had under 3 Code art 
Zilen orl Oe relating to prosecution for 
false pretenses, where a worthless 
check has been “used, notwithstand- 
ing § 123 relating to the passing of 
worthless checks. Lyman vy. State, 
109 A 548, 

387. State v, Foxton, 166 Iowa 181, 
147 NW 347, 52 LRANS 919, AnnCas 


1916H 727; State v. Hammelsy, 52 Or. 
156, 96 P 865, 132 AmSR 686, 17 
LRANS 244, 


33. Ala.—EKaton y, State, 4 
A. 405, 78 S 321) Sys ag 
98. Cal. 661, 


Cal.—Peo. v. Gibbs, 
Wasservogle, 77 


33 P 630; Peo. y. 
Cal. 173, 19 P 270: Peo. vy. Donald- 


son, 70 Cal. 116, 11 P 681. 


13 DomLR 642, PUR Cratos v. Orris, 52 Colo. 244, 


1 P 163, 51 LRANS 170 


ing of a check upon a bank in which there are no 
funds for its payment will not, it has been held, con- 
stitute a crimiual offense; when the person giving 
; it has reason to believe that it will be honored upon 
presentation,*? or has no reason to believe that it 
will not be honored.*? Where the giving of a worth- 
less check or draft is accompanied by false repre- 
“sentations as to its payment, the accused is of course 
One who presents his own check to a bank 
in which he keeps an account but in whieh he knows 
he has no funds, and receives the money therefor, 
is not criminally liable, since such act implies only a 
request to pay.*° 


A sight draft drawn by accused 


Ill.— Barton v. Peo., 135 Ill. 405, 
re ke 776,25 AmSR.”’ 375, 10” LRA 
lowa.—State vy. Foxton, 166 Towa 
181, 147 NW. 347, 52 LRANS 919, 

AnnCas1916H 727. d 
Drew,. 19 Pick: 


Mass.—Com.  yv. 
aOR 
M.—State v. Tanner, 22 N. M. 


N. 
| 493,164 P 821, LRA1917E 849. 


Oh.—Semler y. State, 27 Oh. 
Ct. 581 ah 


Or—State Wv: Hammelsy, 52 Or. 
156, 96 P 865, 182 AmSR 686, 17 
LRANS 244. 


ge ae v. Jackson, 3 Campb. 
39. Peo. v. Rose, (Cal. A.) 183 P 


874, 

40. Williams v. State, 10 Ga. A. 
395, 738 SE 424. See also Maxey v. 
State, 85 Ark. 499, 108 Sw 1135,~14 
AnnCas 509 (which actually decides 
that, where an indictment contains 
the specific allegation that the ac- 
cused falsely represented that he 
had funds in the bank, it was neces- 
sary to prove’ this as alleged, but 
which seems in ‘its reasoning to sup- 
port the text rule). 

[a] In Texas (1) this is the rule 
announced in several cases. Black- 
well v. State, 41 Tex. Cr.'104, 51 SW 
919, 96 AmSR 778; Brown v. State, 
oT Me Crs LOAN IST, ISiKr 1008, 66 
AmSR 784; Ayers y. State, 87 Tex. 
Cr. 1, 38 SW 792. (2) But’ this rule 
seems changed by Vernon Pen. Code 
art 1422 subd 41. See Dawson v. 
State, 79 Tex. Cr. 371,°185 Sw 875. 
(3) To be guilty of the offense of 
Swindling denounced by this statute 
it is not necessary that the check or 
order given by accused is signed by 
him, and where accused gives a check 
or order signed by another knowing 
that it is valueless, ete., he is guilty 
of the offense. Moore y. State, (Tex. 
whey a SW 1097. 

L eo. v. Whiteman, 72 App. Div. 
90, 76 NYS 211, iF 

42. State v. Foxton, 166 Iowa 181, 
147 NW 347, 52 LRANS 919, AnnCas 
1916H 727; State ‘vy. Johnson, 77 
Minn. 267, 79 NW 968; Williams v. 
State, 34 Tex. Cr. 606, 31 SW 649; 
Reg. v. Walne, 11 Cox G Cc 647. 
See also Reg. vy. Hazelton, L. R. 2 
CC. 134° (the passing of a check 
is not a representation that the per- 
Son passing it has at the time money 
to the amount of its face in the bank 
on which it is drawn, since he may 
have authority from the bank to 
overdraw). 

43. Dawson v: State, 79 Tex. Cr. 
371, 185 SW 875. 

44. State v. Cooper, 169 Towa SS (ale 
151 NW 835; Taylor vy. Wise, (lowa) 
126 NW 1126; State v. Seipel, 
ha. 67, 2840S 880; Reg. v. Hughes, 
DBE Rie ob d 
i Com. v. Drew, 19 Pick. (Mass.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, bage and note number, 


© 


§§ 42-43] 


on himself in payment of goods bought amounts only 
to a representation of future ability to pay, although 
it carries with it the implied representation of abil- 
ity to pay, and a seller parting with his goods on 
the strength thereof does not rely on a false rep- 
resentation constituting a false pretense.4® The gen- 
eral rule as to worthless checks or drafts has been 
appled to the presentation of false warrants or or- 
ders, or certain warrants or other instruments il- 
legally obtained,*? and to the passing of worthless 
bank notes or worthless bank bills, and to the pass- 
ing of worthless promissory notes of a third per- 
The passing of Confederate paper money,>° 
accompanied by representations that such money is 
good and lawful money of the United States,>! is 
within the statute against false pretenses. 
Postdated check. It is usually held that the fact 
that a worthless check is postdated does not protect 
defendant,°? but there is authority to the contrary.®? 
Where reliance is placed upon a promise not meant 
to be fulfilled and upon a false statement as to inten- 
tion, and not upon a worthless postdated check 


22 Cal. A. 45,] 


son.*9 


46. Peo. v. Green, 
133 P 334. 


47. Kan.—State y. McDonald, 59 
Kan, 241, 52 P 4538. 
Mich.—Peo. v. lLuttermoser, 122 


Mich. 562, 81 NW 565. 
Minn.—State v. Southall, 
296, 79 NW 1007. 
Or.—State v. Hammelsy, 52 Or. 
156). 96542 1-865, 


132 AmSR 686, 17 
LRANS 244. 


Pa.—Com. v. Sweet, 4 Pa. Dist. 136, 
163, PatyGo; 8. 

Bng.—Reg. v. Prince, L. R. 1 C. C. 
150; Rex v. Douglass, 7 C. & P. 785 
note, 32 ECL 871; Reg. v. Leonard, 2 
G & K. 514, -61 HCL 514; Re Pinter, 
fn CoxtiCiCy 4975! Regs-v.o unter, 
10 Cox C. C. 642; Mitchell’s Case, 2 
East P. C. 830; Rex v. Freeth, R. & 
R. 94. 


77 Minn. 


Parkinson, 41 U. C. 


Q. B: 545; Reg. v. Campbell, 18 
Wie. Qt B Als: 
48. Com. v. Hulbert, 12 Metc. 


(Mass.) 446; Com. v. Stone, 4 Mete. 
(Mass.) 43; Reg. v. Evans, Bell C. C. 
187;- Reg. v. Philpotts, 1 C..& K. 
112, 47 ECL 112; Reg. v. Jarman, 
14 Cox C. GC. 48; Reg. v. Dowey, 11 
Cox CG. G. 115 [overr by implication 
Reg. v. Williams, 7 Cox C. Cy dbd is 
Reg, v. Smith, 6 Cox C. C. 314; Rex 
vy. Flint, R. & R. 342. ; 

[a] In California the passing of 
a fictitious bank bill of a bank not 
in existence, with intent to cheat and 
defraud, is prohibited by statute. 
Peo. v. Harben, 5 Cal. A. 29, 91 P 
398. 

49. Reg. v. Davis, 18 U. C. Q. B. 
180 (the passing of the note amounts 
to a representation that it has not, to 
the knowledge of the person passing 
it, been paid either wholly or to 
such an extent as to make it a 
wholly inadequate consideration for 
the property obtained by it). But 
see Rex v. Spencer, 3 C. & P. 420, 
14 ECL 642 (where one of the mak- 
ers of the note is not insolvent). 

50. Pinney v. State, 156 Ind. 167, 
59 NE 383; Com. v. Beckett, 119 Ky. 


817, 84 SW_ 758, se 265, 115 
SR 285, 68 LRA : 
aL. Pinney v. State, 156 Ind. 167, 
383. 
ey Gal ties. vy. Bercovitz, 163 


LRANS 667. 
35 Ill. A. 573 
776, 25 AmSR 


Cal. 636, 126 P 479, 43 
Tll.—Barton v. Peo., 

[aff 135 IN. 405, 25 NE 

375, 10 LRA 202]. 


Iowa.—State v. Cooper, 169 Iowa 


1, 151 NW 835. 
oN Y.—lLesser, vy. Peo., 73 ING Bes 
78 [aff 12 Hun 668]; Foote v. Peo., 
218. 
Tata Rex vy. Parker, 7 C. & P. 825, 
329 BCL 893; Reg. v. Hughes, 1) BY 
Se Gubuenet vy. Garten, 29 Ont, Tas 


FALSE PRETENSES 


56, 4 OntWN 1324, 18 DomLR 642, 
22 CanCrCas 21. 


53. Brown vy. State, 166 Ind. 85, 
76 NE 881, 8 AnnCas 1068. 
[a] Beason for rule.—Such a 


check amounts to nothing more than 
a promise to have the money at the 
bank for its payments at a future 
date. Brown y. State, 166 Ind. 85, 
76 NE 881, 8 AnnCas 1068. 

54. Peo. v. Blanchard, 90 N. Y. 


314. 
55. See Banks and Banking § 391. 
56. See Banks and Banking § 392. 
See statutory provisions; and: 


57. 
N. Y.— Peo. v. Pindar, 159 App. 
MX. 


Div. 12, 144 NYS 242 [aff 210 N. 
191, 104 NE 133]. 
N. C.—State v. Freeman, 172 N. C. 
925, 90 SE 507. i 
Okl:—Douglas v. State, 15 Okl. Cr. 


6485 A09NP. SAT: 

Tenn.—State v. Cooley, 141 Tenn. 
33, 206 SW 182; State v. Crockett, 
137 Tenn. 679, 195.SW 583. 

Tex.—Pruitt v. State, (Cr.) 202 SW 
81; Dawson. v. State, 79 Tex. Cr. 371, 
185 SW 875. 

W. Va.—State v. Pishner, 72 W. 
Va. 603,'°78 SE 752. ; 

[a] ‘In Arizona a check given by 
a person upon a bank in which he 
has no funds, and which he has no 
reason to suppose will be honored, is 
a “bogus check” making it a felony 
to obtain, or attempt to obtain, with 
intent to cheat, any money or prop- 
erty by a false or bogus check. Wil- 
liams v. Terr., 13 Ariz. 27, 108 P 248, 
27 LRANS 1032. : 

5g. See statutory provisions; and 
Com. v. McCall, 185 Ky. 301, 217 SW 
109; tate v. Crockett, 137 Tenn. 
679, 195 SW 583; State v. Pishner, 
72 W. Va. 603, 78 SEH 752. 

59:7 Ui.) S.—Jones; Vis UsnS.,. 13) 2. 
Gas; No. 7,499, 5 Cranch Cc. ¢ 
647. 

Towa.—State v. Reidel, 26 Iowa 430. 

Kan.—State v. Terrill, 87 Kan. 745, 


125| PB’ 65. 
Mass.—Com. v. Stevenson, 127 
Mass. 446, 4 
Mich.—Peo. v. Clark, 10 Mich. 310. 
N._J.—State v. Tomlin, 29 N. J. L. 
13; State vy. Vanderbilt, 27 N. J. 
L. 328. 
N. Y.—Peo. v. Rice, 128 .N. Y. 649, 


29 NE 146. [aff 13 NYS 161]. 

Tex.—Speer v. State, 50 Tex. Cr. 
273, 97 SW 469. 

Wash.—State v. Reiff, 14 Wash. 
664, 45 PB. 318. 

Eng.—Reg. v. Woolley, 3 (Ota od SE 
98; Young v. Rex, 3 T. R. 98, 100 
Reprint 475. 

And see supra §§ 39-40. : 

[a] In New York it is provided 
by statute (Pen. Code § 544) that “a 
purchase of property by means of a 
false pretense is not eriminal, where 
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given by the maker in purchase of goods, the crime 
is not made out.®4 

Statutory provisions. 
are special statutes as to issuing checks or drafts 
on a bank in which the drawer has no funds or insuf- 
ficient funds,®> or as to passing fictitious checks or 
drafts.°° And in some jurisdictions there are special 
statutes as to fraudulently obtaining money or prop- 
erty by means of a check, draft, or order, some 
of which give the drawer thereof a prescribed time, 
after notice given him, within which to pay it and 
thereby escape committing any offense.58 

[§ 43] 5. False Token or Writing. To consti- 
tute the offense under the usual form of the statutes 
there need be no false token or writing used. The 
offense may be committed by mere words or acts.°? 
It is very usual, however, for the statutes to provide 
specifically against obtaining by a false symbol or 
token or false or counterfeit writing.®° 
erime is committed by means of a false writing, it 
is not necessary that the writing should be such as, 
if genuine, would be of legal validity.®1 


In some jurisdictions there 


Where the 


the false pretense relates to the pur- 
chaser’s means or ability to pay, un- 
less the pretense is made in writing 
and signed by the party: to be 
charged.’ Peo. v. Rothstein, 180 
N. Y. 148, 150, 72 NE 999, 1 AnnCas 
978; Peo. v. Levin, 119 App. Div. 233, 
104 NYS 647 [aff 194 N. Y: 554, 87 
NE 1124]. . 
_ Necessity for false token or writ- 
ing as evidence see infra §§ 84, 88. 

60. See statutory provisions; and: 

Fla.—Smith vy. State, 74 Fla. 594, 
77 S 274. 

Ga.—Saffold v. State, 11 Ga. A. 329, 
75 SE 338. 4 

Ind.—Wagoner v. State, 90 Ind: 
504; Shaffer v. State, 82 Ind. 221. 

Ky.—Com. v. Beckett, 119 Ky. 817, 
84 SW 758, 27 KyL 265, 115 AmSR 
285, 68 LRA 638. 

N. J.—State v. Tomlin, 29 N. J. L. 
oa State v. Vanderbilt, 27 N. J. L. 


N. C.—State v. Jones, 70 N. C. 75. 

N. D.—State v. Stewart, 9 N. D. 
409, 83 NW 869. 

Or.—State vy Leonard, 73 Or. 451, 
144 P 113, 681; State v. Whiteaker, 
64) Or2-29%, 129) P 534. 

Pa.—Com. v. Hutchinson, 2 Pars. 
Pi Gass 321 ed. PabJiR. i302) 2oPaind 

Wash.—State v. Reiff, 14 Wash. 
664, 45 P 318. 

[a] Tablets or checks made in 
imitation of those used by trades- 
men, ete., as evidence of an amount 
due redeemable in the hands of the 
holder, if used fraudulently to obtain 
money or property from another, are 
privy or false tokens within Comp. 
L. (1914) § 33819, relating to false 
pretenses. Smith y. State, 74 Fla. 
594, 77 S 274. 

{b] In Georgia (1) to constitute 
the offense of obtaining goods, etce., 
on a false writing under Pen. Code 
§ 247, it is essential that it be proved 
that the writing alleged to be false 
was made in some other person’s 
name, or a fictitious name; and the 
omission so to instruct the jury was 
error. Sessions v. State, 3 Ga. A. 
13, 59 SE 196. (2) The word “coun- 
terfeit,’ as used in this statute, has 
a broader meaning than that which 
appertains to it in common parlance. 
It includes, not only an imitation of a 
genuine original, but any paper 
which purports to be a genuine orig- 
inal. Sessions y. State, 3 Ga. A. 13, 
59-.SH 196. . 

[c] Under the Oregon statute 
(Lord L. § 1964), the words ‘false 
token or writing’ include not only 
the counterfeit letter of 33 Hen. VIII 
ce 1, but any false writing that would 
tend to effect a fraud. State v. 
Whiteaker, 64 Or. 297, 129 P 534. 

61. See infra § 99. 
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[$ 44] E. To Whom Pretense Made. It is not 
necessary that the false pretense is made directly to 
the person from whom the property is obtained.®? 
It is sufficient if it 1s made in his presence, or to an 
agent,** or to a third person,®® and by him com- 
municated to the owner,®* or even to the public gen- 
erally by an advertisement.*? If the false pretense 
is made to an agent, who has authority to part with 
the property obtained, this is sufficient, although the 
principal does not act thereon otherwise than 
through the agent.®* The offense of obtaining goods 
by false pretenses from a mercantile firm may be 
committed by pretenses made to one partner.®® A 
representation to an officer or agent of a corporation 
to obtain money from the corporation is a represen- 
tation to the corporation.” 

[§ 45] F. Degree of Offense. Under some stat- 
utes obtaining property by false pretenses and like 
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x [§§ 44-46 
they are felonies.?2, Under some statutes the degree 
of the offense depends on the character or value 
of the property obtained and the method of obtain- 
ing it.73 But under others it has been expressly de- 
cided that the degree of the offense does not depend 
upon the value of the property obtained.4 It has 
been held that the value of the property obtained as 
fixing the degree of the offense is to be measured by 
the actual loss suffered by the prosecutor in the 
transaction,” but according to other authority the 
value of the property acquired is the test.76 

[§ 46] G. Attempts.”7 An attempt to commit 
the crime of obtaining property by false pretenses 
or the like is an indictable offense.”® Such an at- 
tempt consists in: (1) An intent to obtain by the 
false pretense, or the like; (2) the doing of some 
act, toward obtaining the property by means of the 
false pretense, or the like; (3) the failure so to 


offenses are misdemeanors.” 
62. Colo.—Roberts vy. Pee., 9 Colo. 


458, 18 P 630. 

Del.—State v. Lynn, 19 Del. 316, 
51 A 878. 

Ky.—Com. y. Johnson, 167 Ky. 727, 
181 SW 368, LRA1916D 267. 


Mass.—Com. y. Harley, 7 Metce. 
“67% Com) v.)Call;.21 Pick. 509, 32 
AmD 284. : 

Mich.—Peo, v. Wakely, 62 Mich. 
297, 28 NW 871. 


N. Y.—Peo. v. Genet, 19 Hun 91 
{aff 838 N. Y. 4386]. 

Pa.—Com. vy. Alsop, 1 Brewst. 328. 

Tex.—Perry v. State, 39 Tex. Cr. 
495, 46 SW 816. 

Eng.—Reg. v. Dent, 1 C. & K. 249, 
47 HCL 249; Reg. v. Godfrey, 7 Cox 
@7C@, 392; Rex v: Taylor, 65 J.-P: 457. 

But see Foster v. Goldsoll, 48 App. 
(D. C.) 505 (construing Code § 842); 
Treadwell v. State, 99 Ga. 779, 27 SH 
785 (construing Code § 4587 as to 
obtaining credit by false report as 
to character, wealth, etc.). 


63. Reg. v. Dent, 1 CG & K. 249, 
47 ECL 249. 
64. Cal.—Peo. v. Cadot, 138 Cal. 


527, 71 P 649; Peo. v. Green, 22 Cal. 
A. 45, 133 P 334. 

Mass.—Com. v. Harley, 7 Mete. 
462; Com. v. Call, 21 Pick. 515. 

N. J.—State'v. Worman, 88 N. J. 
TAPE Ooi eA Ol: 

N. C.—State v. Taylor, 131 N. C. 
WA 42 SSE HS: 

N. D.—State v. Stewart, 9 N. D. 
409, 88 NW 869. 

Eng.—Reg. v. Brown, 2 Cox C. C. 


348. 

65. Mass.-—Com. v. Harley, 7 Metc. 
462. 

N. J.—State v. Crowley, 39 N. J. 
L. 264. 


N. Y.—Peo. v. New York County 
Ct. Oyer & T., 83 N. Y. 436. 
N. C.—State v. Hargrave, 103 N. C. 
328, 9 SE 406. 
N. D.—State v. Stewart, 9 N. D. 
23) Ne 8. 


409, 83 NW 869. 
N. S.—Reg. v. Cameron, 
150. 
King, 46 Ont. L. 28, 


Ont.—Rex v. 
16 OntWN 314. 

66. See cases supra note 65. 

67. Jackson y. Peo., 126 Ill. 139, 
18 NE 286; State v. Sarony, 95 Mo. 
849, 8 SW 407; Reg. v. Silverlock, 
(1894] 2 Q. B. 766; Reg. v. Cooper, 
17; Be D195 Ree. iv. Randell, 16 
Gam Cee. 335. ‘ 

68. Peo. v. Wakely, §2 Mich. 297, 
28 NW 871. 

69. Com. Thach;: Cr; 
(Mass.) 410. 

70. Peo. v. Eaton, 122 App. Div. 
706, 107 NYS 849 [aff 192 N. Y. 
542, 84 NE 1116]; State. v. Turley, 
142 Mo. 403, 44 SW 267. 

71. <Ariz.—Williams v. Terr., 13 
Ariz. 27, (108 P 243, 27 LRANS 1032. 

Cal.—Ex p. Neustadt, 82 Cal. 273, 
2S P e24s 

Ga.— Williams v. State, 8 Ga. A. 


v.. Mooar, 


Under other statutes 


5838, 70 SE 47; Foster y. State, 8 Ga. 
Aw 119; 68: (SEs 739: 

Md.—Schaumloeffel vy. State, 102 
Md. 470, 62 A 803. 

N. Y.—Thorne v. Turck, 94°N, Y. 
90, 46 AmR 126 [aff 10 Daly 327]; 
Nickelson vy. Wilson, 60 N. Y. 362; 
Fassett v. Smith, 23 N. Y. 252; Peo. 
v. Huggins, 110 App. Div. 613, 97 
NYS 187. 

PR Per igerte! v. Wilhelm, 32 Pa. Co. 
en wre Va) Princeniiin RVAIC.ee: 


{a] In North Carolina under Pell 
Revisal § 3434b it is a misdemeanor 
for one to draw a check upon a 
bank without funds there. State v. 
Freeman, 172 N. C. 925, 90 SE 507. 
_7&  Ind.—Musgrave vy. State, 133 
Ind, 297, 32 NE 885. 

Ky.—Smith v. Com., 153 Ky. 385, 
155 SW 1125. 

Mo.—State v. McNerney, 118 Mo. 
A. 60, 94 SW 740. 

N. C.—State v. Wilson, 116 N. C. 
979, 21 SE 692; State v. Caldwell, 
112 N. C. 854, 16 SE 1010; State v. 
Bryan, 112 N. C. 848, 16 SE 909. But 
see State v. Crumpler, 90 N. C. 701 
(decided prior to Act [1891] ¢ 205). 

Okl.—Drake v. State, 2 Okl. Cr. 
648, 1038 P 878. 

Tenn.—Rafferty v. State, 91 Tenn. 
655, 16 SW 728. 

W. Va.—State vy. Grove, 74 W. Va. 
702, 82 SE 1019. 

[a] In Georgia under Pen. Code 
§ 247 any person who designedly by 
color of any counterfeit letter or 
writing made in any person’s name 
or fictitious name obtains from any 
person money or other valuable thing 
with intent to defraud is guilty of a 
felony. Sharp v. State, 7 Ga. A. 605, 
67 SE 699. 

73. Ala.—Johnston vy. State, 29 
Ala. 62, 65 AmD 388. 

Kan.—State v. Fulton, 88 Kan. 159, 


127 P 526: 
C ea eae v. State, 41 Miss. 
70. 


Mo.—State v. Martin, 226 Mo. 538, 


126 SW 442; State v. Brossler, 139 
Mo. 524, 41 SW 228. 
Nebr.—Mason vy. State, 99 Nebr. 


221, 155 NW 895. 

Tex.—La Moyne v. State, 53 Tex. 
Cr. 221, 111 SW 950; Neal v. State, 
(Cr.) 101 SW 212; Abbott v. State, 
(Cr.) 97 SW 488; Faulk v. State, 38 
Tex, Cr. 77, 41 Sw 616. 

[a] Value of property charged in 
Separate counts.—Upon an informa- 
tion charging distinct offenses in 
separate counts in obtaining property 
by false pretenses, the value of prop- 
erty as alleged in one count cannot 
be added to value of other property 
obtained as charged in another count 
in order to sustain conviction for a 
higher degree of crime than would 
otherwise be shown. State y. Fulton, 
88 Kan. 159, 127 P 526. 


For later cases, developments and changes in the law see cumulative Annotations, 


obtain the property.”® 


It is not necessary that the 


Punishment as depending upon 
value of property see infra § 97. 

74 Bowman v. State, 54 Fla. 16, 
45 S 308; Sims v. State, 54 Fla? 
100, 44 S 787; State v. Grove, 74: 
W. Va. 702, 82 SE 1019. 


75. Berry v. State, 97 Ga. 202, 23 
SE 833. 
76. La Moyne y. State, 53 Tex. 


Cr, 221, 111 SW 950 [overr Lively v. 
State, (Tex. Cr.) 74 SW 321; Perry v. 
State, 39 Tex. Cr. 495, 46 SW 816; 
Gaskins vy. State, (Tex. Cr.) 38 SW 
470]. See also Tuttle v. State, (Tex. 
Cr.) 49 SW 82 (in a prosecution for 
swindling in an amount exceeding 
fifty dollars by obtaining goods on 
credit, if the goods were worth the 
selling price in the market, it is im- 
material that such price was arrived 
at by adding a certain per cent of the 
original cost). 

77. See generally Criminal Law 
§ 90 et seq. 

78. Cal.—Peo. vy. Howard, 135 Cal. 
266, 67 P 148. 

Ill.—Graham v. Peo., 181 Ill. 477, 
55 NE 179, 47 LRA 731. 

Mo.—State v. Woodward, 156 Mo. 
143, 56 SW 880; State v. Terry, 109 
Mo. 601, 19 SW 206. 

N. Y.—Peo. v. Spolasco, 33 Misc. 
22, 67 NYS 1114, 
ie oo v. KoEune, 26 Pa. Dist. 

Philippine.—U. S. v. Villanueva, 1 
Philippine 370. 

Wash.—State vy. Riddell, 38 Wash. 
824, 74 P 477. 

Eng.—Reg. v. Francis, L. R. 2 4 C. 

128; Reg. v. Holloway, 2 CG & K. 
942, 61 ECL 942; Regi vy. Hensler, 
LICox=C. 1G. 570s Reek va Franklin, 
4. & BF. 94, 
Graham v. Peo., 181 Ill. 477, 
55 NE 179, 47 LRA 731; State v. 
Woodward, 156 Mo. 148, 56 Sw 880; 
State v. Fraker, 148 Mo. 148, 49 SW 
1017. And see Criminal Law § 92. 
But see State v. Decker, 36 Kan. 717, 
720, 14 P 283 (“We do not think that 
such failure or such prevention or 
interception: constitutes any part of 
the offense’’). 

[a] Mere preparation insufficient. 
—(1) The rule that the act must 
not be merely preparatory, but must 
reach far enough toward the accom- 
plishment of the desired result to 
amount to the commencement of the 
consummation (Criminal Law § $3), 
(2) applies to attempts to obtain 
property by false: pretense (State v. 
Fraker, 148 Mo. 143, 49 SW 1017). 

{[b] Remote acts.—Acts remotely 
leading to the commission of the 
offense of obtaining property by false 
pretense are not to be considered as 
attempts to commit it, but acts im- 
mediately connected with it are. Rex 
v. Robinson, [1915] 2 K. B. 342, 8 
BRC 587; Reg. v. Button, [1900] 2 
S a oa Reg. v. Eagleton, 6 Cox 


same title, page and note number. 


§§ 46-47] | 


prosecutor should have relied upon the false pre- 
tenses °° and parted with his property.’: But on 
the contrary, if property is actually obtained in con- 
sequence of the prosecutor’s reliance upon the false 
pretenses, the offense is complete and an indictment 
for an attempt will not lie.8? Where an order or 
warrant has been obtained by fraudulent represen- 
tations, in order to sustain a conviction for an at- 
tempt it must be conceded that such order or war- 
rant was not a legal obligation, for if it was a legal 
one there could be no such thing as an attempt to 
secure it.8° If accused with the requisite intent has 
done some act toward obtaining the property, it is 
none the less an attempt because for some reason 
unknown to him he could not have completed the 
crime,®** or because the falsity of his representations 
is discovered before he has an opportunity to pro- 
ceed further in his endeavor to obtain the prop- 
erty,®> or because the person intended to be de- 
frauded is unable or unwilling to part with the 
property sought to be obtained;*® but the act done 
toward the accomplishment of the end in view must 
be adapted to secure that end.*? A’ person cannot be 
convicted of an attempt to obtain money by false 


FALSE PRETENSES 


[25C.J.] 615 
pretenses, unless he made the false pretense to the 
person from whom the money was intended to be 
obtained, or to his agent; a false pretense made to 
a third person, although intended to be ultimately 
reported to the person from whom the money was 
to be obtained, will not suffice.8* 

Grade of offense. In some jurisdictions an at- 
tempt. to commit such offense is a misdemeanor.®? 
In others it is a felony.®° 

[§ 47] H. Defenses—1. In General. On the 
principle that the injury is to the state, accused can- 
not plead .that prosecutor has condoned the crime 
and settled with accused,®! unless the statute per- 
mits. such a settlement.” It is no defense that the 
prosecutor has recovered,®? or could recover,* for 
any loss he has sustained, or that accused has of- 
fered to pay for the property obtained,®® or has paid 
for it,°® or that he has offered to return,®’ or has 
returned,®® the property obtained, or that the prose- 
cutor has regained possession thereof,®® or that its 
loss has been made good to him, or that accused is 
able and willing to repay the money obtained,” or 
intended at some future time to repay it.2 Where 
one is indicted for presenting a false claim, an 


80. Peo. v. Spolasco, 33 Misc. 22, 
67 NYS 1114; State vy. Peterson, 109 
Wash. 25, 186 P 264; Reg. v. Ball, 
1c. & M. 249, 41 ECL 140; Reg. v. 
Hensler, 11 Cox C. C. 570. 

[a] Tllustrations.—(1) A party 
falsely pretended to a pawnbroker 
that a chain was silver. The pawn- 
broker, without relying on the pris- 
oner’s statement, but upon his own 
examination and test, lent him ten 
shillings on the chain which was 
made of a composition worth about 
a farthing an ounce. It was held 
that while not guilty of the substan- 
tive offense, he committed the offense 
of attempting to obtain money by 
false pretenses. Reg. v. Roebuck, 7 
Cox C. C. 126. (2) Where accused 
called up a store and fraudulently 
arranged for the delivery of goods to 
herself in the name of a credit cus- 
tomer, she was guilty of an attempt 
to commit larceny by false pre- 
tenses, although the employees of 
the store were not deceived, and 
made arrangements for the appre- 
hension of accused.when the delivery 
should take place, the attempt to 
deceive by the telephone order having 
been as much a part of the offense as 
was the attempted taking of the 


goods on delivery, which failed. 
State v. Peterson, 109 Wash. 25, 186 
P 264. 

81. Peo. v. Arberry, 13 Cal. A. 


749, 114 P 411; Peo. v. Spolasco, 33 
Misc. 22, 67 NYS 1114; Reg. v. Ball, 
1c &M. 249, 41 ECL 140. 

[a] Illustration—a man went 
into a pawnbroker’s shop in the mid- 
dle of the day and laid down eleven 
thimbles on the counter, saying: “TI 
want five shillings on them.” The 
pawnbroker’s assistant asked the 
man if they were silver, and he said 
they were. The assistant tested 
them, and found that they were not 
silver, and in consequence did not 
give any money, but sent for a po- 
liceman and gave the man into cus- 
tody. It was held that this was an 
attempt to commit the offense of ob- 
taining money under false pretenses, 
and by consequence that if the money 
had been obtained the offense would 
have been Syl eae v. Ball, 1 

f M. 249, : 

Wao Graham v. Peo., 181 Ill. 477, 
55 NB 179, 47 LRA 731. 

[a] ‘Tllustration.— One who by 
false representations induces another 
to draw money from a bank and with 
it purchase a spurious gold brick 
cannot be prosecuted under Cr. Code 
§ 98, for an attempt to obtain money 
by a confidence game, since the 
money was actually obtained, al- 


though the sale was consummated 
in a different county from the one 
where the representations were made 
and the prosecution brought. Graham 


Vv... Peo,, 2181) TH, 477,655 NEI 79, 47 
ERA: 73. 

83. State v. Lawrence, 178 Mo. 
350, 77 SW 497. 

84. Peo. v. Arberry, 13 Cal. A. 
749,.114 P 411; Peo. v. Spolasco, 
33 Misc. 22, 67 NYS 1114, 15 NYCr 
184; Reg. v. Hagleton, 6 Cox C. C. 
559. 
gh Reg. v. Button, [1900] 2 Q. B. 
597! 

86. U. S. v. Villanueva, 1 Philip- 
pine 370. 

87. Peo. v. Howard, 135 Cal. 266, 


67 P 148; Peo. v. Arberry, 13 Cal. A. 
W490. = tae AL! 

gg. Rex v. Robinson, [1915] 2 K. 
B. 342, 8 BRC 587. 


89. Com. v. KoEune, 26 Pa. Dist. 
546: Symon’s Case, 29 Pa. Co. 606; 
Res. wv Gor 9p Ue Ci Gr Pease. 

90. Rafferty v. State, 91 Tenn. 
655, 16 SW 728. 

91. Lowe v. State, 111 Ga. 650, 
386 SE 856; Williams v. State, 105 


Ga. 606, 31 SE 546; Com. v. Brown, 
167 Mass. 144,45 "NE 1;-'U. S:.-v- 
Leano, 6 Philippine 368. 

92. See statutory provisions. 

fa] In Pennsylvania (1) the of- 
fense is a misdemeanor, and under 
the act of March 31, 1860 (Purdon 
Dies "p 377), § °9,, the magistrate or 
the court to which misdemeanors of 
an inferior class have been returned 
may permit the settlement of such 
offenses. Geier v. Shade, 109 Pa. 
180; Com. v. Carr, 28 Pa. Super. 122. 
(2) Under this statute it is essential 
that complainant shall acknowledge 
satisfaction, for the court to per- 
mit settlement of prosecution. Com. 
vy. Carr, 28 Pa. Super. 122. 

93, Rand v. Com., 176 Ky. 343, 195 
Sw 8023. In re Pudsey 95 Wash. 
P 930 [quot Cyc]. 
an 108 is beat v. Bryant, 119 Cal. 


94. 
95, 51 P 960. 
A Dak.—Terr. v. Ely, 6 Dak. 128, 50 
155. 


W 623. 
NW State v. Dozier, Dudl. 
Kan.—State v. McDonald, 59. Kan. 
453. 
an ena 105 Mich. 


Mich.—Peo. aN Oscar, 

, 68 NW 971. 
108 J,—State v. Thacher, 35 N. J. 
L. 445. i 

N. Y.—Peo. v. Koller, 116 App. Div. 
173, 101 NYS 518 [aff 187 INGLYo aoa 
mem, 82 NE 1116 mem]. 

Pa-—Com. v. Beard, 48 Pa. Super. 
ey ad re Rudebeck, 95 Wash. 
433, 168 P 930 [quot Cyc]. 


Eing.—Re Pinter, 17 Cox C. C. 497. 

[a] Rule applied.—The mere fact 
that accused indorsed false school 
warrants, and thereby rendered him- 
self liable as a guarantor for the 
amounts stated in them, does not 
necessarily defeat a criminal prose- 
cution for obtaining money under 
false pretenses. State v. McDonald, 
59 Kan. 241, 52 P 458. 

95. Meek v. State, 117 Ala. 116, 
23 S 155; Peo. v. Reiss, 114 App. Div. 
431, 99 NYS 1002. 

96. Meek v. State, 117 Ala. 116, 
23 S 155; Donohoe vy. State, 59 Ark. 
375, 27 SW 226; Lowe v. State, 111 
Ga. 650, 36 SE 856. 


97. Carlile v. State, 77 Ala. 715 
State v. Cooper, 169 Iowa 571, 151 
NW 8385; State v. Loesch, (Mo.) 180 


SW 875; Peo. v. Reiss, 114 App. Div. 
431, 99 NYS 1002. 


98. Ala.—Hendrix v. State, (A.) 
82 S 564. 

Ark.—Donohoe v. State, 59 Ark. 
37D 27. SW 226. 

Ga.—Williams v. State, 105 Ga. 
606, 81 SE 546. 

Kan.—State v. Holmes, 98 Kan. 


174, 157 P 412, LRA1916E 1104. 

Wash.—State Vv. Cadwell, 
Wash. 689, 179 P 87. 

[a] Forced restitution.—That ac- 
cused was forced to make restitu- 
tion after being arrested constitutes 
no bar to a conviction upon an in- 
dictment subsequently returned. Wil- 
liams v. State, 105 Ga. 606, 31 SE 546. 

99. Peo. v. Bryant, 119 Cal. 595, 
51 P 960; Com. v. Brown, 167 Mass. 
144, 45 NE 1; Com. v. Coe, 115 Mass. 
481; State v. Cooper, 85 Mo. 256. 


105 


1.°.U.. S.—Brafford vis USA 259 
Fed. 511. 
Cal.—Peo. v. Kawano, 88 Cal. A. 


CL2 TTT Pears, 
Ga.—O’Neal v. State, 10 Ga. A. 474, 


73 SE 696. 

Ky.—Taylor v.,Com., 94 Ky. 281, 
22 SW 217, 15 KyL 49. 

N. Y.—Clark v. Peo., 2 Lans, 329. 


2.. Peo. v. Oscar, 105 Mich. 704, 
63 NW 971; State v. Thatcher, 35 N. 
Jaa da 445. 

3. Ala.—Gardner v. State, 4 Ala. 
A. 131, 58S! L007. 

Cal.—Peo. v. Wieger, 100 Cal. 352, 
34 P 826; Peo. v. Bowman, 24 Cal. A. 
781, 142 P 495. 

Towa.—State v. Cooper, 169 Iowa 
571, 151 NW 8385; State v. Neimeier, 
66 Iowa 634, 24 NW 247. 

Ky.—Com. v. Schwartz, 92 Ky. 510, 
18 SW 775, 19 SW 189, 13 KyL 929, 
36 AmSR 609. 

Me.—State v. Hill, 72 Me. 238. 

Mass.—Spaulding v. Knight, 116 
Mass. 148; Com, v. Coe, 115 Mass. 481. 
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offer made by him to change or correct it, after it 
was presented, is immaterial as to his guilt. The 
fact that accused was entitled to a part of the money 
obtained by false pretenses does not exeuse him.® 
Nor is it a defense that accused believed that the 
money he obtained was a fair compensation for in- 
juries he had received by the negligence of prose- 
eutor.6 It is not a defense that the prosecutor has 
signed a paper stating that he did not rely on the 
pretense.’?’ One who has made false representations 
in regard to the title of real estate and has induced 
another to exchange property of value therefor by 
reason of such false representations cannot escape 
eriminal liability by having an agent deliver the 
deed instead of delivering it in person.’ 

[§ 48] 2. Contributory Guilt of Prosecutor. A 
crime being an act directed against the state, the 
state cannot be estopped from prosecuting it by the 
act of any individual, and hence the fact that the 
party defrauded by the false pretense was himself 
guilty of some fraud or wrong in the transaction is 
no defense to the accused, according to most of the 
authorities;® but there are decisions to the con- 
trary.?° 

[§ 49] 38. Contributory Negligence of Prosecu- 
tor. Where the negligence of the prosecutor is in- 
terposed as a defense, it is, where unmixed with 
other considerations, generally held to be imma- 


Pa.—Com. vy. Schuyler, 1 Pa. Co. 
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whisky, when in fact the bottles de- 
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xX [§§ 47-51 
terial. And while it has been said that where 
there has been very gross carelessness,!? careless- 
ness so gross that the law will impute consent to the 
person parting with his property,'* no guilt will be 
incurred; and that carelessness so gross as to 
amount to fraud estops the prosecutor from main- 
taining a prosecution for violation of the statute of 
false pretenses,* yet the general rule seems to be 
that a person has a right to rely upon statements 
made to him, without personally investigating their 
truth or falsehood, and that it does not lie in the 
mouth of a wrongdoer to assert that a person ought 
not to have been deceived by a lie, told for the very 
purpose of deceiving him.?5 

[§ 50] 4. Motive of Prosecutor—a. In Institut- 
ing Prosecution. The motive of the prosecutor in 
procuring the institution of the prosecution is im- 
material,‘®° and consequently it is no defense that 
the prosecutor’s object is to collect a debt or obtain 
restitution,’’ although the courts look with grave 
disapproval upon prosecutions which are thus in- 
spired.18 

[§ 51] b. In Parting with Property. The mo- 
tive with which the money or property was parted 
with by its owner is immaterial.1° And it is usually 
held that it is no defense that the object of the 
prosecutor in parting with his money was charit- 
able and not mercenary,”° the statute not being pure- 


247, 438 SE 762. 


403. 

Tex.—Buntain v. State, 15 Tex. A. 
515. 

Eng.—Reg. v. Naylor, L. R. 1 C. C. 
4 


" Que.—Rex v. Martel, 27 CanCrCas 
16. 

4 State v. Hartnett, (Del.) 74 A 
82. 

5. Com, v. Burton, 183 Mass. 461, 


67 NE 419; Com. v. Coleman, 60 Pa. 
Super. 512, 


6. Com. v. Burton, 183 Mass. 461, 
67 NE 419. 

7. Jackson, vy; :Peo., 126 M11. 139, 
18 NE 286. 

8. State v. Loesch, (Mo.) 180 SW 
875. 

§$. U. S.—Bridgeman vy. U. S., 140 


Wed. 577, 72 CCA 145. 

Ark.—Hicks y. State, 140 Ark. 
215 SW_ 685. 

Cal.—Peo. v. Howard, 135 Cal. 
67 P 148; Peo. v. Martin, 102 Cal. 
36 P 952. 

Colo.—In re Cummins, 16 Colo. 
21 P 887, 25 AmSR 291, 13 LRA 

Ga.—Foster v. State, 8 Ga. A. 
68S E7389. 

Tli.—Gilmore y. Peo., 87 Ill. A. 128. 

Ind.—Casily v. State, 32 Ind. 62. 

Mass.—Com. v. O’Brien, 172 Mass. 
248, 52 NE 77; Com. v. Morrill, 8 


Cush. 571. 

Mich.—Peo. v. Watson, 75 Mich. 
582, 42 NW 1005; Peo. v. Henssler, 
48 Mich. 49, 11 NW 804. 

Mo.—State v. Martin, 226 Mo. 538, 
126 SW 442. 

N. J.—State v. Worman, 88 N. J. 
L. 463, 97 A 31; Cunningham vy. State, 
61 N. J. L. 67, 38 A 847 [aff 61 N. J. 
L. 666, 40 A 696]. 

Oh.—Horton v. State, 85 Oh. St. 
13,96 NE. 797, 

Pa.—Com. v. Henry, 22 Pa. 253. 

Tex.—Gibson v. State, 85 Tex. Cr. 
462, 214 SW 341; Underwood v. State, 
49 Tex. Cr. 285, 91 SW 572; Lovell v. 
State, 48 Tex. Cr. 85, 86 SW 758, 13 
AnnCas 561. 

Eng.—Reg. v. Hudson, Bell C. C. 
263. 

Ont.—Rerv.-Bwing, 21 UU. C. @. 
By-523. ; 

[a] Rule applied—(1) It is not a 
defense to a prosecution for having 
obtained money under the false pre- 
tense that accused had delivered 


37, 


266, 
558, 


451, 
752. 
LA9; 


Yor later cases, developments and changes in the law see cumulative Annotations, 


livered contained only colored water, 
that the prosecuting witness parted 
with his money in an endeavor to get 
defendant to violate the law by sell- 
ing liquor. Hicks v. State, 140 Ark. 
37, 215 SW 685. (2) Not a defense 
that accused falsely represented to 
prosecutor that a judgment had been 
obtained against him and by such 
representation induced him to trans- 
fer his property to accused. Peo. v. 
Martin, 102 Cal. 558, 36 P 952. (3) 
On a prosecution for procuring money 
by falsely pretending to have com- 
menced a suit for the person furnish- 
ing the money, and to have expend- 
ed the money in its prosecution, it is 
no defense that such person knew 
that the suit which she employed 
accused to prosecute was for a fic- 
titious claim. Cunningham vy. State, 
61 N. Jil. 67, 38 A847) [aff 61 N. 
J. L. 666, 40 A 696). 

[b] Usurious loan.—On a prose- 
cution for larceny for obtaining a 
loan by false representations, it is 
no defense that the contract for the 
loan is usurious. Peo. v. Koller, 116 
App. Diy. 173, 101 NYS 518 [app 187 
N. Y. 572 mem, 80 NE 1116 mem] 
[dist McCord vy. Peo., 46 N. Y. 470]. 

[ec] In New York (1) it is now 
provided by statute (L. [1907] ec 581 
§ 1) that “it shall not be a defense 
to a prosecution for larceny, or for 
an attempt or for conspiracy to com- 
mit the same, or for being accessory 
thereto, that the purpose for which 
the owner was induced by color or 
aid of. fraudulent or false represen- 
tation or pretense, or of any false 
token or writing, to part with his 
property or the possession thereof 
was illegal, immoral or unworthy.” 
See Leano vy. Leano, 60 Misc. 520, 
113 NYS 1115. (2) Prior to the en- 
actment of this statute the rule was 
otherwise. Peo. v. Tompkins, 186 N. 
Y. 413, 79 NE 326, 12 LRANS 1081; 
McCord v. Peo., 46 N. Y. 470; Peo. v. 
Livingstone, 47 App. Div. 283,62 NYS 
9; Peo. v. Klock, 55 Misc. 46, 106 NYS 
267; Peo. v. Stetson, 4 Barb. 151. 

10. State v. Alexander, 76 Or. 329, 
148 P 1136; State v. Crowley, 41 Wis. 
271, 22 AmR 719. 


11. Ala.—ElImore y. State, 138 
Ala,-50,. 35. S25. 
Ga.—Crawford vy. State, 117 Ga. 


ll.—Peo. v. Crawford, 278 Ill. 134, 
aie NE 901; Thomas v. Peo., 113 Ill. 


S. D.—State v. Van Ruschen, 38 §S,. 
D. 187, 160 NW 811. ; 

Wash.—State v. Hooker, 99 Wash. 
661, 170. Bi 374, 


12. State v. Wilkerson, 103 N. GC, 
337, 9 SH 415, 

13. Com. v. Norton, 11 Allen 
(Mass.) 266; Smith y. State, 55 Miss. 
5 But see Com. vy. Mulrey, 170 
Mass. 103, 49 NE 91 (characterizing 
Com. v. Norton, 11 Allen 266 as a 
rather extreme decision). , 

14, Ryan vy. State, 104 Ga. 78, 30 
SE 678. 

15. Ryan v. State, 104 Ga. 78, 30 
SE pang see supra § 26. 

tate Vv. Jackson, 128 Iowa 
543, 105 51. a 

“It frequently happens that the 
prosecutor is not acting from 
purest of motives, He may be 
smarting from the wrong done him, 
and have little thought of vindicating 
the majesty of the law. But this is 
not reason in itself for saying that 
the accused is innocent of the charge 
made against him. So that, even 
though the prosecutor in this case 
may have instituted the proceedines 
for the purpose of collecting a debt, 
the defendant may nevertheless have 
been guilty of the offense charged 
against him; and he should not be 
allowed to shield himself behind any 
unworthy motives entertained by the 
prosecuting witness,” State v. Jack- 
son, supra, 


17. State v. Jackson 128 Iowa 
543, 105 NW 51; Com, v. Si 
Del, Co. .(Pa:) 1820 | a ne ee 


18. Morris v. Peo., 4 Colo. A. 136, 
35 P 188; Drought v. State, 101 Ga. 
544, 28 SE 1013; State v. Rivers, 58 
Iowa 102, 12 NW 117, 48 AmR 112; 
Com. v. Hickey, 2 Pars. Hg. Cas. 317, 
1 PaLJR 436, 3 PaLJ 86. 


197, = eos Haskins, (Cal. A.) 194 
Be ai eee a v. State, 77 Fla. BOs 


20. Ind.—State vy. Styner, 154 Ina 
131,56 NE 98: strons a7 ; 
Ind, 208, 44 AmR egg°) toa cure 


Iowa.—State v. Cart 5 
15, 83 Nae Tae arter, 112 Iowa 
Mass.—Com., - y, Whitcomb, 107 


Mass. 486. 


; Ci at Sate. ae 
Same title, page and note number, 
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ly for the protection of persons-in commercial deal- 
ings;74 but there is authority.to the contrary.?? 
Neither is it a defense that the prosecutor’s object 
was to entrap accused into the commission of the 
crime,*? unless the entrapment involves a knowl- 
edge on the part of prosecutor that the pretense was 
false.** 

[§ 52] I. Persons Liable?—1. In General. 
Liability to conviction for obtaining property by 
false pretense and kindred offenses depends, as in 
the case of crimes generally, upon whether one has 
sufficient capacity mentally and otherwise to com- 
mit it.°¢ A minor who has arrived at the age of 
eriminal responsibility may be eonyicted,?’ although 
he is not civilly liable upon a contract entered into 
in the course of committing the offense.2* <A cor- 
poration may be convicted of obtaining property or 
money by means of false pretenses.?? The presi- 
dent of a company is criminally liable for obtaining 
eredit by false pretenses, where goods were secured 
on credit by the company upon false representations 
contained in a report made by him for the benefit 
of the company, where he was the largest stock- 
‘holder in the company and was benefited by the 
credit obtained and became thereby indebted him- 
self as a stockhoider.*° One who has obtained prop- 
erty by false pretenses cannot be relieved from crim- 
inal liability on the ground that he was acting as an 
agent in obtaining possession of such property.2! A 
cropper who is himself to perform services and labor 
in making the crop is within the provisions of a stat- 
ute making it illegal to procure property on a con- 
tract to perform services with intent to defraud.*? 
Where one obtains money by false representations, 
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property by false pretense.** 


b5G. J.) Giz 


the fact that he is acting as attorney for the person 
to whom he makes the representations does not re- 
lieve him from criminal responsibility therefor.*? 
Under a statute making it an offense to obtain prop- 
erty with fraudulent intent by means of a bad check, 


‘one who thus obtains property is criminally liable 


regardless of whether he draws the check on his 
personal account or in some representative capac- 
ity. A married woman cannot be convicted of 
false pretenses as to the ownership of property, 
when she informs the vendor of the goods at the 
time of the alleged false representations that she is 
a married woman.*® 

[§ 53] 2. Principals and Accessaries. The gen- 
eral principles of criminal law relating to principal 
and accessary °° apply to the erime of obtaining 
And so where the 
offense is a misdemeanor, all engaged are princi- 
pals.*8 False pretenses made by one of several in 
pursuance of an agreement between them are 
chargeable to all.2° In a prosecution for larceny by 
false pretenses, it is not necessary that one of the 
accused, who was a party to the scheme to defraud, 
should have actually met with the other persons ac- 
eused.4° The mere fact that one of several persons 
obtaining the property by agreement received no 
share of the property does not make him the less a 
party.41. Mere knowledge on the part of one person 
that certain representations made by another are 
false, without aiding and abetting therein, will not 
render such person criminally liable.*? One does not 
commit the crime by merely being present when the 
property is received by another and taking part of 
the property.4® Where several persons are jointly 


ae C.—State v. Matthews, 91. N. C. 
Wash.—State v. Swan, 55 Wash. 

97, 104 P 145, 133. AmSR 1024, 24 

LRANS 575, 19 AnnCas 1129. 

Wis.—Baker v. State, 120 Wis. 135, 
97 NW 566 [expl State v. Crowley, 
AL Wis... 271,, 22, AmB)-719]. 

Eng.—Reg. v. Jones, 3 C. & K. 346; 
Reg. v. Hensler, 11°-Cox C. C. 570. 

21. State v. Worman, 88 N. J. L. 
463, 97 A 31. 

22. Peo. y. Clough, 17 Wend. (N. 
Y.) 351, 31 AmD 303. 

23.. Rex v. Ady, 7 GC. & P. 140, 32 
ECL 540; Reg. v. Corey, 22 N. B. 543. 
See also Criminal Law § 57. 

24, Thorpe v. State, 40 Tex. Cr. 
346, 50 SW 383; Reg. v. Mills, 7 Cox 
Cc, C. 263. 


25. Parties to offenses generally 
see Criminal Law § 99 et seq. 

26. See Criminal Law § 71 et seq. 

27. Vinson v. State, 124 Ga. 19, 
52 SE 79; Neal v. State, (Tex. ©r.) 
101 SW 212. And see Infants [22 


30. 
317, 5 DomLR 370. 

31. State v. Chingren, 105 Iowa 
169, 74 NW 946; State v. Mendenhall, 
24 Wash. 12, 63 P 1109. 

32. Vinson v. State, 124 Ga. 19, 
52. SE. 79. ‘ 

33. Peo. v. Colmey, 117 App. Div. 
462, 102 NYS 714 [aff 188 N. Y. 573 
mem, 80 NE 1115 mem]; Peo. v. 
Reavey, 39 Hun (N. Y.) 364. 

34, State v. Cooley, 141 Tenn. Sey 
206 Sw 182 (construing Pub. Acts 
L915] Ae 178). i 
: NE 2: Herman, 15 Phila. 
_ And see generally Hus- 
band and Wife [21 Cyc 1353 et seq]. 

Ta] Beason for rule.—‘“It is well 
settled that if the prosecutor knows 
when he sells his goods that the 
pretences are false a conviction can- 


not be had, as in Such case the pre- 
tences are not the means of getting 
the goods. By a parity of reasoning 
it follows, that where one delivers 
goods to a married woman, he is 
estopped from asserting that they 
have been obtained under color of a 
purchase by false and fraudulent 
pretences, for he knows he has no 
legal means of recovery because of 
the legal disability of the purchaser. 
How can he be said to be deceived by 
the pretence of property, when he 
knows, even if the pretender pos- 
sessed it, it can in no way be made 
available to him?” Com. v. Herman, 
15 Phila. (Pa.) 386. 

36. See Criminal Law § 100 et seq. 

87. See cases infra notes 38—45. 

88). Jones. v..U. S.,-13)'RseCas-sNo. 
7,499, 5 Cranch_ C. C. 647; Reg. v. 
Burton, 13 Cox C. C. 31; Reg. v. Mo- 
land, 2 Moody C. C. 276; Reg. V. 
Campbell, 18 U. C. Q. B. 418. 

[a] Principal in second degree.— 
An indictment charging A with ob- 
taining by false pretenses, and al- 
leging that accused unlawfully, 
fraudulently, and knowingly was 
present aiding, abetting, and assist- 
ing A to commit the aforesaid mis- 
demeanor correctly charges accused 
as a principal in the second degree. 
Reg. v. Connor, 14 U. C. CEE S29: 


39. U. SE ViirWeis: 1158 
Fed. 572, 85 CCA 596. 

“itl. -Cowen v. Peo. 14 Ill. 348; 
Peo. v. Darr, 179 Ill. A. 1380. 


Kan.—State v. McCormick, 57 Kan. 
440, 46 P 777, 57 AmSR 341; State 
v. Davis, 56 Kan. 54, 42 P 348. 

Mass.—Com. v. Harley, 7 Metc. 462. 

Mo.—State v. Starr, 244 Mo. 161, 
148 SW 862. But see State v. Fraker, 
148 Mo. 143, 49 SW 1017 (one whose 
life was insured, and who pretended 
to be drowned, whereby his executor 
was enabled to collect the insurance, 
cannot be convicted under an alle- 
gation that the false pretenses as to 
his death were made by the executor 
through the procurement of defend- 
ant, unless defendant “instigated” 


the executor to make such pretenses, 
which is not shown merely by his 
prior acts in obtaining the policy, 
pretending to drown, and his subse- 
quent disappearance and _  conceal- 
ment). 

ink J.—State v. Tomlin, 29 N. J. L. 


N. Y.—Peo. v. Putnam, 90 App. 
Div. 125, 85 NWiS21056° aft aro Noy. 
518 mem, 71 NE 1135 mem]; Peo. v. 
Fowler, 18 HowPr 493. 

Tex.—Medders v. State, 54 Tex. Cr. 
494, 113 SW 270; Blum v. State, 20 
Mex: 7A..4578, 564 AmR 530. 

Va.—Dull v. Com., 25 Gratt. (66 

Grosvenor, 24 Cox 


Va.) 965. 

BEng.—Rex v. 

Cc. C. 468; Reg. v. Kerrigan, 9 Cox 
GiC.4441;- Younes. v., Rex,-37 2. R98) 
101 Reprint 475. 

[a] In Louisiana, a party is liable 
under Acts (1840) No. 117 § 10, pro- 
viding a penalty for purchasing mer- 
chandise for cash and disposing of it 
without paying the price, although 
not a principal in the purchase, if the 
purchase is shown to be a fraud con- 
trived with another for their mutual 
benefit. 4 la. 
Ann. 344. 

Conspiracy to obtain by false pre- 
tense see Conspiracy § 30. 

40. Com. v. Quinn, 222 Mass. 504, 
111 NE 405. 

41. Griggs v. U. S., 158 Fed. 572, 
85 CCA 596; State v. Davis, 56 Kan. 
54, 42 P 348; Medders v. State, 54 Tex. 
Cr. 494, 113 SW 270. But see Jones 


Martin v. Chrystal, 


Vai Util Shall a ©as- NO. 409s jexo 
Cranch C. C. 647 (where the statute 
provides for punishing those only 


who obtained the fruit of the fraud). 


42. Clarke v. State, 32 Ind. 67. 
43. Peo. v. Cline, 44 Mich. 290, 6 
NW 671. But see Reg. v. Cadden, 4 


Terr. L. 304 (a person who does not 
otherwise make a false representa- 
tion himself, but who is present 
himself when it is made, knows it 
to be false, and gets part of the 
money obtained by such false pre- 
tense, is guilty of the offense). 
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indicted for obtaining property by false pretenses, 
and it appears that such property was delivered to 
one in the absence of the others, if they all after- 
ward participated in the proceeds, they are equally 
When one commits the crime by means of 
an innocent agent, he alone is guilty.*® 


Mo. 5838, 126 SW 406; State v. Martin, | 


guilty.*4 


44. Jones v. U. S., 138 RF. Cas. No. 
ino, 5, Cranch Ci. €, 647, 

45. State v. Rosenberg, 162 Mo. 
358, 62 SW 4385, 982; Adams v. Peo., 
1_N. Y. 173, [aff 3 Den. 190, 45 AmD 
468]; Norris v. State, 25 Oh. St. 217, 
18 AmR 291; Rex v. King, 46 Ont. L. 
28, 16 OntWN 314. 

4G. Cross references: 
Generally see Indictments and Infor- 

mations [22 Cyc 157]. ; 

Bills of particulars see Indictments 
and Informations [22 Cyc 371]. 
Description of offense in warrant see 

Criminal Law § 542 et seq. 


Duplicity in indictment see _ Indict- 
ments and Informations [22 Cyc 
378 et seq]. 


Election between counts see Indict- 
ments and Informations [22 Cye 
404 et seq]. , 

Hlection between offenses in same 
eount see Indictments and Infor- 
mations [22 Cyc 404]. 

Indictment for conspiracy to cheat 
and defraud generally see Conspir- 
acy § 188 et seq. 


Joinder of offenses see Indictments 
and Informations [22 Cye 3876 et 
seq]. 

Joinder of parties see Indictments 
anid Informations [22 Cye 373 et 
seq]. 

47. Ala.—Tennyson y. State, 97 


Alas 285) 2S) 391. 

Ark,—State v. Lester, 94 Ark. 242, 
126 SW 846. 

Cal.—Peo. v. Griesheimer, 176 Cal. 
44, 167 P 521; Peo. v. Mahony, 145 
Cal. 104, 78 P 354; Peo. v. Cadot, 138 
Cal. 527,/71 P 649; Peo. v. Haas, 28 
Cal. A. 182, 151 P 672; Peo. v. White, 
7 Cal. A. 99, 98 P 683; Peo. v. Har- 


benwaoe Cal. AN 29097 (P.39R% 
Colo.—Lace v. Peo., 43 Colo. 199, 
95302, 


See ge ent? v. Jackson, 39 Conn. 
Fla.—Clifton y. State, 76 Fla. 244, 
(OS. LOC; 

Ga.—Culuris v. State; 17 Ga. A. 


373, 86 SEH 1074; Williams v. State, 
10 Ga. A. 395, 73 SE 424: Williams 
v. State, 8 Ga. A. 583, 70 SE 47: 


aoe v. State, 4 Ga. A. 509, 61 SE 
Hawaii.—Terr. 24 Ha- 
wali 565. 
Il.—Peo. vy. Holtzman, 272 Ill. 447, 
112 NE 370; Peo. v. Robinson, 195 
ve ; Peo. v., Manns, 146--Ill. 


Ind.—Stifel v. State, 163 Ind. 628, 
72 NE 600; Cruthers vy. State, 161 
Ind. 139, 67 NE 930; Campbell v, 
State, 154 Ind. 309, 56 NE 665; Asher 
v. State, 88 Ind. 215. 

Io-va.—State v. Mullen, 153 Iowa 
392, 131 NW 679, AnnCasi1913A 399; 
oer’ v. Clark, 141 Iowa 297, 119 NW 

Kan.—State v. Terrill, 87 Kan. 745, 
125 P 65; State v. Briggs, 74 Kan. 
377, 86 P 447, 7 LRANS 278, 10 Ann 
Cas 904. ; 

Ky.—Saylor v. Com., 149 Ky. 152, 
148 SW 6; Com. v. Beckett, 119 Ky. 
817, 84 SW 758, 27 Kyl 265, 115 
AmSR 285, 68 LRA 688; Glackan vy. 
Com., 3 Metc. 232. 

-Md.—State v. Blizzard, 70 Md. 385, 
17 A 270, 14 AmSR 366. 
pane wae v. Strain, 10 Mete. 

Miss.—State v. Freeman, 103 Miss. 
764, 60 S 774; State v. Hubanks, 99 
Miss. 775, 56 S 163; State v. Haney, 
96. Miss. 792, 51'S 913. 

Mo.—State v. Loesch, 180 SW 875; 
State v. Foley, 247 Mo. 607, 152 SW 
1010; State v. Donaldson, 248 Mo. 
460, 148 SW 79; State v. Steele, 226 


v. Pupuhi, 
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FALSE PRETENSES 


General. 


226 Mo.,588, 126 SW 442; State v. 
Wilson, 223 Mo. 156, 122 SW 701; 
State v, Baker, 206 Mo. 6438, 105 SW 
6385; State v. Kelly, 170 Mo. 151, 70 
SW 477; State v. Dagegs, 106 Mo. 160, 
17 SW 306. 

Mont.—State wv. Phillips, 36 Mont. 
AZ 92 § P79 9 

Nebr.—Moline v. State, 72 Nebr. 
361, 100 NW 810. 

N. H.—State v. Falconer, 59 N. H. 
Bony . 

N. J.—State v. Riley, 65 N. J. L. 
624, 48 A 536. i 

N. Y.—Peo.'v. Baker, 137 App. Div. 
824, 122 NYS 516; Peo. v. Winner, 80 
Fiun 130, 30 NYS 54; Peo. v. Hart, 
35 Mise.” 182; 71 NYS 492; Peo. v. 
Webster, 17 Mise. 410, 40 NYS 11385; 
Peo. vy. Chapman, 4 Park. Cr. 56. 

N. C.—State v. Mooney, 173 N. C. 
798, 92 SH. 610; State v. Carlson, 171 
N. C. 818, 89 SE 30; State v. Gibson, 
170 N.C. 697,586 SH 774. 

N. D.—Spriggs v. Craig, 36 N. D. 
160, 161 NW 1007; State v. Merry, 20 
N. D. 337; 'L2T7: NW 83: 

Oh.—State v. 'Toney,.81 Oh. St. 130, 
90 NE 142, 18 AnnCas 395; Ellars v. 
State, 25 Oh. St. 385. 

QOkl.—Fuller .v. err., 2 Okl. Cr. 
86, 99 P1098; Taylor-v.. Terr., 2 Ok. 
Crit 199 P 628: 

Pa.—Com, v. Adley, 1 Pearson 62. 

S. C.—State v. Stone, 95 S. C. 390, 
79 SE 108, 49 LRANS 574; ‘State v. 
Wilson;~9 I8a) Cr da. i235. 

S. D.—State v. Van Ruschen, 38 §S. 
D. 187, 160 NW 811. 

Tex.—Maranda v. State, 44 Tex. 
442; Marshall v. State, 31 Tex. 471; 
Doxey v. State, 47 Tex. Cr. 503, 84 
Sw 1061, 11 AnnCas 830; Moore v. 
State, 81 Tex. -Cr: 606,.197 SW 728; 


Windham v. State, 71 Tex. Cr. 384, 
160: ‘SW 72;- McDaniel v. State, 63 
Tex.’ Cr.. 260, 140 SW 2382; Robinson 


v. State, 60 Tex. Cr. 353, 132 SW 354; 
Curtis ‘v. State, (Cr.) 88 SW 236; 
Martin v. State, 36 Tex. Cr. 125, 35 
SW -976; White wv. State, 8 Tex. A. 
605; Hirsch v. State,-1 Tex. A. 3938. 

Vt.—State v. Johnson, 1 D. Chipm. 
129 


Wash.—State v. King, 49 Wash. 31, 
94 P 663; State v. Phelps, 41 Wash. 
470, 84 P 24, 

W. Va.—Siate v. Wohlmouth, 79 
W. Va. 404, 89 SH 7 


Wis.—State v. Brown, 143 Wis. 
405, 127 NW 956. 
Wyo.—-Martins v. State, 17 Wyo. 


319,.98 P 709, 22 LRANS 645. 

Eng.—Reg. v. Martin, 8 A, & EH. 
481, 35 ECL 691, 112 Reprint 921; 
Rex v. Mason, 2 T.'R. 581, 100 Re- 
print’ 312. 

N.' S.—Reg. v. ‘Harty, 31 N. S: 272. 

[a] Reasons for rule.—This rule 
is required for several reasons: ‘1, 
To enable the court to say that, if 
the facts stated are true, an offense 
has been committed by the defend- 
ant. 2. To enable the court to know 
what punishment to impose in case 
of conviction. 3. To enable the court 
to confine the proof to the offense 
charged, so that the defendant may 
not be accused of one offense and 
convicted of another. 4. To give the 
defendant reasonable notice of the 
particular charge he will be called 
upon to answer, and enable him to 
properly prepare his defense. 5. 
To make it appear on the record of 
what particular offense the defend- 
ant was charged, for the purpose of 
review in case of conviction. 6. To 
so identify the offenSe that an ac- 
quittal or conviction may be pleaded 
in bar of a subsequent prosecution 


For later cases, developments and changes in the law see cumulative Annotations, 
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[§ 54] J. Indictment or Information **—1. In 
An indictment or information for obtain- 
ing property by false pretense or false token or for 
a similar offense under special statutes must allege 
with precision and certainty every fact necessary to 
_be proved in order to convict aceused of the crime,*” 


for the same offense.” State v. Gib- 
son, 170 N. C. 697, 700, 86 SK 774. To 
same effect Patterson vy. State, 1 Ga. 
A. 782, 58 SH 284; State v. Blizzard, 
70 Md. 385, 17 A 270, 14 AmSR 366; 


Bates v. State, 124 Wis. 612, 103 
NW 251, 4 AnnCas 365. 
[b] Accidental circumstances 


which in conjunction with the false 
pretense influenced the delivery of 
the property need not be set out in 
the indictment. Steel’s Case, 5 City 
HallRee (N. Y.) 5; Peo. vs Dalton, 2 
Wheeler. (CN. ¥.) 161. 

[c] Certainty required.—(1) “The 
certainty required in an indictment 
is such as will enable the accused 
to plead the judgment that may 
be given upon it, in bar of any prose- 
cution for the same offense.” King 
v. State, 66 Tex. Cr. 397, 398, 146 SW 
543, (2) An information is suffi- 
cient if the offense charged is set 
forth with a degree of certainty that 
the court may pronounce upon a con- © 
viction according to the right of the 
case. Davis v. State, 134 Wis. 632, 
115 NW) 150. 

[d] Ambiguity and uncertainty.— 
(1) Indictment which charges that 
pretenses were made to induce prose- 
cutor to become the surety of ac- 
cused on a Six-hundred-dollar note, 
but shows that instead of becoming 
a Surety prosecutor became a prin- 
cipal and made a note for six hun- 
dred dollars payable to accused, is 
bad for ambiguity and uncertainty. 
State v. Locke, 35 Ind. 419. (2) In- 
dictment for obtaining notes by false 
pretenses, which fails to state 
whether the pretenses were with ref- 
erence to a promise to deliver a deed 
to land or with reference to the land 
conveyed by the deed delivered, and 
which fails to show except in an in- 
terential way that the deed delivered 
did not cover the land to be con- 
veyed, is vague, indefinite, and un- 
certain. Windham y. State, 71 Tex. 
Cr. 384, 160 SW 72. (8) Indictment 
under Rev. St. (1889) § 3564, for 
procuring payment by a bank of 
overdrafts to a_ specified amount 
drawn on it by accused, by false rep- 
resentations as toa ownership of a 
note, which avers neither the date, 
amount, or date of maturity of the 
note; nor that the maker was, or 
was represented by accused to be, 
solvent; nor that the overdrafts were 
authorized by reason of accused’s 
representations; nor the dates, 
amounts, or payees of such over- 
drafts, is bad for uncertainty. State 
v. Barbee, 136 Mo. 440, 37 SW 1119. 

[e] Averments in the alternative. 
—(1) An indictment is not open to 
the objection: that an essential aver- 
ment thereof is in the alternative, 
where the alleged alternative por- 
tion of the averment is merely ex- 
planatory, or where it merely am- 
plifies the previous allegation to 
make it more certain. Whitaker. v. 
State, 11 Ga. A. 208, 75 SEH 258. (2) 
Where an indictment for obtaining 
a signature to a bank check by false 
and fraudulent representations pur-. 
ports to give the statements and rep- 
resentations made by accused, it is 
not invalidated by the fact that some 
of such statements and representa- 
tions are in the alternative, and are 


so stated. State v. Carter, 112 Iowa 
15, 88 NW 715. 
[f] Allegation by way of innu- 


endo.—It is proper by way of in- 
nuendo to allege facts and circum- 
stances, part of which may be true, 
which serve as a basis upon which 
the false pretenses may operate in 


same title, page and note number, | 
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and these facts must be stated with such particu- | larity as to apprise him of the accusation against 


order to secure the property. State 
v. Henderson, (N. D.) 176 NW 126. 

[g] Unnecessary averments.—(1) 
Purpose for which the party de- 
frauded paid the money to the ac- 
cused is not required to be alleged. 
Peo. v. Hines, 5 Cal. A. 122, 89 P 858. 
(2) Where it is charged in the in- 
dictment that the prisoner obtained 
the property upon the security of his 
promissory note through the false 
and fraudulent representations as to 
his ability to pay it, an averment 
of his neglect to make payment of 
the note is not essential. Clark v. 
Peo., 2 Lans. (N. Y.) 329; Baxter v. 
State, 51 Tex. Cr. 576, 105 SW 195. 
(3) Where the owner did not rely 
upon defendant’s solvency, but upon 
the representation that he then had 
money in the bank with which to 
pay a draft obtained, it was not nec- 
essary to allege that the draft was 
presented for payment. Nasets v. 
State; (Tex: Cr.) 32° SW 698. (4) 
Where it is not essential to a con- 
viction that the pretenses are such 
as would probably deceive a person 
of ordinary understanding, an indict- 
ment need not show that complain- 
ant acted as an ordinarily prudent 
business man. Peo. v. Henninger, 20 
Gal Ay 19; 128 "P3862... (5) Since: 
under Pen. Code (1895) art 949 it is 
not necessary, to constitute the of- 
fense, that any benefit accrue to the 
guilty party or injury to the per- 
son intended to be defrauded, where 
defendant by false representations 
secured a loan from a bank on his 
note therefor, an indictment against 
him for swindling need not allege 
that the note had never been paid. 
Baxter v. State, 51 Tex. Cr. 576, 105 
SW 195. (6) An indictment which 
charges that accused obtained money 
from one bank by falsely repre- 
senting that he had money in an- 
other bank, need not allege that the 
latter was incorporated, since it is 
not the one defrauded. Brown v. 
State, (Tex. Cr.) 48 SW 986. (7) 
Information, charging that defend- 
ant knowingly falsely pretended cer- 
tain land was a section open to en- 
try, and witness relying thereon paid 
accused for locating her thereon, 
need not allege that complaining 
witness did locate thereon. Tracy 
v. Peo., 65 Colo. 226, 176 P 280. (8) 
It is not necessary to allege that 
the property parted with by accused 
was of any value. State v. Dorr, 33 
Me. 498. (9) Upon an indictment 
for obtaining an exchange of prop- 
erty by false pretenses, it is not 
necessary that it should be alleged 
that the value of the land conveyed 
to prosecutor in exchange for his 
own land was not equal in value to 
that conveyed by prosecutor to ac- 


cused. State v. Miller, 212 Mo. 73, 
111 SW 18. ; 

[h] Indictments under special 
statutes.—(1) An indictment for 


fraud in the sale of wool (Ohio Rev. 
St. § 7069-8) must state that the 
wool was washed wool, describe the 
objectionable substance complained 
of contained in the wool, and aver 
that the fleeces were SO arranged as 
to be calculated to defraud the pur- 
chaser. Hogue v. State, 23 Oh. Cir. 
Ct. 567. (2) An information under 
Acts (1896) No. 94 § 2, for buying 
goods on credit and selling them out 
of the usual course of business with 
intent to cheat the seller need not 
set forth the name of the person to 
whom the goods were resold. State 
v. Artus, 110 La. 441, 34 S 596. (3) 
An indictment for false packing of 
cotton is not vitiated by the use of 
the term ‘“sandpacking,” this being 
a term generally understood in Ala- 
bama, and certain. Daniel v. State, 
61 Ala. 4. (4) An indictment under 
Rev. St. § 3569, providing for the 
punishment of one making a deed of 
any lands which he has previously 
conveyed to another without reciting 


the former deed, need not set forth 
the entire description of the land 
conveyed by the second deed, a de- 
scription which identifies the land by 
its lot number being sufficient. State 
v. Wilson, 66 Mo. A. 540. (5) If an 
indictment for making a deed to land 
without reciting an existing mort- 
gage thereon describes the land 
merely as “a certain house and lot 
in” a certain town, county, and state, 
it is fatally defective. State v. Jones, 
68 Mo. 197. (6) An indictment for 
this offense should also contain an 
averment of neglect to give the in- 
formation concerning the encum- 
brance before payment of the con- 
sideration. State v. Bryant, 58 N. H. 
79. (7) In an indictment for con- 
veying land without title, it is not 
essential that a copy of the deed is 
set forth; nor is it necessary, where 
the instrument purports to convey 
land situated in another state, to 
aver in the indictment in terms that 
the deed was in the form of a proper 
conveyance of land under the laws 
of such state; it is sufficient if it is 
averred in the indictment that the 
conveyance was by deed of general 
warranty. Kerr v. State, 36 Oh, St. 
614. (8) An information charging 
that accused passed a fictitious bill 
in writing on a bank not in exist- 
ence, with intent to cheat and de- 
fraud the complaining witness, and 
alieging that accused had knowledge 
of the character of the bill and of 
the nonexistence of the bank named 
therein at the time he passed such 
bill, sufficiently charged the offense 
defined by Pen. Code § 476, prohibit- 
ing the passage of @ bank bill of a 
bank having no existence, with in- 
tent to defraud. Peo. vy. Harben, 5 
Calg... 2937.91. Pais98-2 169), Am (n= 
dictment charging defendant, under 
Acts (1903) p 90, with fraudulently 
procuring advances other than 
money, on a contract of labor, should 
contain an allegation that accused 
did not return the thing so advanced, 
or pay for it, and an accusation 
charging the procuring of both goods 
and money, alleging a failure to re- 
turn only the money, is valid only 
as to the money charge, and state- 
ments as to the goods will be treated 
as surplusage. Long v. State, 4 Ga. 
A. 571, 61 SE 1053. (10) Under this 
statute an accusation which fails to 
set forth in substance a_ contract 
definite and certain as to its terms 
and duration is defective. Watson 
v. State, 124 Ga, 454, 52 SH Tod's 
Presley v. State, 124 Ga. 446, 42 SE 
750; Wilson v. State, 124 Ga, 22, 52 
SE 82. (11) It is not necessary to 
allege that the term of service had 
expired before the indictment was 
preferred. Millinder’ v. State, 124 
Ga. 452, 52 SE 760. (12) An infor- 
mation alleging that accused with 
intent to defraud prosecutor drew 
and delivered to a third person 4 
check on a bank, knowing at the 
time he had no funds in or credit 
with the bank to meet the check, 
states the offense denounced by Pen, 
Code § 476a, prohibiting the yea 
ing of checks with intent to defraud. 
Peo. v. Mohr, 157 Cal. 732, 109 Wy 
476. (13) An indictment under Ind. 
Rev. St. (1881) § 2204, providing 
that “whoever sells, ... any... 
promissory note, . . knowing the 
signature of the maker thereof to 
have been obtained by any false pre- 
tense,—shall be imprisoned in the 
State prison,” need not charge that 
the false pretenses were of them- 


selves sufficient to constitute a 
crime under the statute. State v. 
Adams, 92 Ind. 116, 118;, Cluff, v. 
Terr. 5 Ariz. 255, 52 P 350. (14) An 


indictment under Rev. Code § 3731 
which alleges that defendant “fraud- 
ulently exhibited a false sample of 
cotton, by means whereof one W. G. 
was injured,” is sufficient. Cowles 
vy. State, 50 Ala. 454. 


[i] Indictments 
fraudulent 
ment ~for 
fraudulent 


for presenting 
claims—(1) An _ indict- 
the presentation of a 
claim against a public 
agency or officer should set forth 
the facts constituting the offense 
with the requisite particularity. Peo. 
vy. Mahony, 145 Cal. 104, 78 P 354; 
Brunaugh y. State, 173 Ind. 483, 90 
NE 1019, (2) An indictment aver- 
ring that a claim is false and 
fraudulent without in any way aver- 
ring wherein it is false and fraudu- 
lent and stating no facts is insuffi- 
cient. De Brul v. State, 80 Oh. St. 
52, 87 NE 8387. (3) Where the stat- 
ute defines the offense in generic 
terms, an indictment charging the 
offense in the language of the stat- 
ute is insufficient. State v. Metsker, 
169 Ind. 555, 88 NE 241. And see 
infra § 55. (4) Where the statute 
makes knowledge that a claim pre- 
sented is false and fraudulent, a 
necessary element of the offense of 
presenting the false claim, knowl- 
edge must be alleged. Peo. v. But- 
ler, 35 Cal. A. 357, 169 P 918; Bader 


v. State, 176 Ind. 268, 94 NE 1009. 
And see infra § 72. (5) Indictments 
held sufficient. Peo. v. Haskins, 


(Cal. A.) 194 P 48; Wilson v. State, 
156 Ind. 631, 59 NE 380, 60 NE 1086; 
State v. Foley, 247 Mo. 607, 143 SW 
1010; State v. Van Gunten, 84 Oh. 
St. 177, 95 NE 662; State v. Voute, 68 
Oh. St. 274, 67 NE 484; Davis v. 
State, 20 Oh. Cir. Ct. 430, 10 Oh. Cir. 
Dec. 738 
{j] Indictments or informations 
held sufiicient.—(1) Ex p. Reggel, 
114 U. S2'642,'5 SCt 1148, 29 i. ed. 
250; Brafford v. U. S., 259 Fed. 511; 
Reed v. U. S., 224 Fed. 378, 1409 CCA 
64; Houston v. State, 153 Ala. 61, 
45 S 228, 155 Ala. 675, 45 S 468; 
Frederick v. State, (Ala.) 39 S 915; 
Johnson vy. State, 142 Ala. 1, 37 S 
937; Cowles v. State, 50 Ala. 454; 
Burney vy. State, 5 Ala. A. 316, 59 S 
306; Gardner v. State, 4 Ala. A. 131, 
; Silvie v. State, 117 Ark. 
108, 173 SW 857; Owens v. State, 
98 Ark. 609, 187 SW 256; Parker v. 
State, 98 Ark. 575, 1387 SW 253; Peo. 
v. Mohr, 157 Cal. 732, 109 P 476; 
Peo. v. Russell, 156 Cal. 450, 105 P 
416; Peo. v. Cadot, 138 Cal. 527, 71 
P 649; Peo. v. Eddards, 25 Cal. A. 
660, 145 P 173; Peo. v. Henninger, 20 
Cal! A." 79; *128* P3525" Peo... ves Eim= 
mons, 13 Cal. A. 487, 110 P 151; Peo. 
v. Harben, 5 Cal. A. 29, 91 -P°398; 
Peo. v. Hines, 5° Cal. A. 122, 89 P 
858; Tracy v. Peo., 65 Colo. 226, 176 
P 280; Knepper v. Peo., 63 Colo. 396, 
167 P 779; Stoltz v. Peo., 59 Colo. 
342, 148 P 865; Davis v. U. S., 37 
App. (D. C.) 126; Griswold v. State, 
77 Wla, 505), 82 44; Waterman v. 
State, 114 Ga. 262, 40 SH 262; Gar- 
ner v. State, 100 Ga. 257, 28 SE 24; 
Jones v. State, 99 Ga. 46, 25 SE 617; 
Sturdivant v. State, (Ga. A.) 103 SR 
837; McNulty v. State, 21 Ga. A. 783, 
95 SE 304; Moye v. State, 19 Ga. A. 
440, 91 SE 941; Livingston v. State, 
17 Ga. A. 136, 86 SE 449; Whitaker 
v. State, 11 Ga. A. 208, 75 SE 258 
[cert questions answered 138 Ga. 139, 
75 SE 254]; Kinard v. State, 1 Ga. 
A. 146, 58 SE 268; Peo. v. Brady, 
272 Ill. 401, 112 NE 126, AnnCas 
1918CG 540; Peo. v. Donaldson, 255 
Tll, 19, 99 NE 62, AnnCas1913D 90; 
Berkenfield v. Peo., 191 Ill. 272, 61 
NE 96; Moore v. Peo., 190 Ill. 331, 
60 NE 585; Peo. v. Rosenberg, 200 
Tll. A. 13; McKay v. Peo., 145 Ill. 
A. 277; Pinney v. State, 156 Ind. 167, 
59 NE 388; Strong v. State, 86 Ind. 
208, 44 AmR 292; Maley v. State, 31 
Ind. 192; State v. Mullen, 151 Iowa 
392, 131 NW 679, AnnCas1913A 3995 
State v. Hollingsworth, 132 Iowa 471, 
109 NW 1003; State v. Nine, 105 
Towa 131, 74 NW 945; State v. 
Holmes, 98 Kan. 174, 157 P 412, LRA 
1916E: 1104; State v. Richmond, 96 
Kan. 600, 152 P 664; State v. Cowdin, 
28 Kan. 269; Steely v. Com., 170 Ky. 
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794, 186 SW 880; Com. v. Watson, 
146 Ky. 83, 142 SW 200, AnnCas1913C 
272; Smith v. Com., 141 Ky. 534, 133 
SW 228; McDowell v. Com., (Ky.) 
123 SW 313; Converse v. Com., 5 Ky. 
Op. 228; State v. Theriot, 139 La. 741, 
WawelSd) URALII6ER: 683; State, av. 
Seipel, 104 La. 67, 28 S 880; State 
v. Edwards, 124 Md. 592, 92 A 1037; 
Com. v. Quinn, 222 Mass. 504, 111 
NE 405; Com. v. O’Brien, 172 Mass. 
248, 52 NE 77; Com. v. Blanchette, 
157 Mass. 486, 32 NE 658; Com. v. 
Devlin, 141 Mass. 423, 6 NE 64; Fitz- 
gerald v. Com., 135 Mass. 266; Com, 
v. Nason, 9 Gray (Mass.) 125; Jas- 
nowski v. Judge Detroit Recorder’s 
Ct., 192 Mich. 139, 158 NW 229; Peo. 
v. Johnson, 190 Mich. 170, 156 NW 
449; Peo. v.. Stockwell, 135 Mich. 341, 
97 NW 765; Peo. v. Summers, 115 
Mich, 537, 73 NW 818; State v. Fet- 
terman, 115 Miss. 828, 76 S 673; State 
v. Chick, (Mo.) 221 SW 10; State v. 
Mastin, 277 Mo. 495, 211 SW 15; State 
y. Booth, (Mo.) 186 SW 1919; State 
v. Young, 266 Mo. 723, 183 SW 305; 
State v. Loesch, (Mo.) 180 SW 875; 
State v. Shout, 263 Mo. 360, 172 SW 
607; State v. Foley, 247 Mo. 607, 153 
SW 1010; State v. Lovan, 245 Mo. 
516, 151 SW 141; State v. Martin, 226 
Mo. 538, 126 SW 442; State v. Steele, 
226 Mo. 588, 126 SW 406; State v. 
Wilson, 228 Mo. 156, 122 SW_ 701; 
State v. Lichliter, 95 Mo. 402, 8 SW 
720; State v..Timeus, 160 Mo. A. 510, 
140 SW 931; State v. Vandenburg, 
159_Mo. 230, 60 SW 79, 160 Mo, 42, 
60 SW 1134; West v. State, 63 Nebr. 
257, 88 NW 5038; In re Crane, 40 Nev. 
338, 168 P 246; Oxx v. State, 59 N. J. 
L. 99, 35 A 646; Peo. v. Peckens, 153 
N. Y. 576, 47 NE 883; Smith v.. Peo., 
47 N. Y. 303; Peo. v. Mallon, 16€¢ App. 
Div. 840, 150 NYS 705; Peo... v., Pin- 
dar, 159 App. Div. 12,144 NYS 242 
fate 210 Ne iy.) 191, 1045. NE. 13313 
Peo. v.,Baker, 1387 App. Div. 824, 122 
NYS 516; Peo. v. Monroe, 64 App. 
Divs, 1380-71 NYS 803,16 5N.-Y.. Cr. 5; 
Peo. v. Moran, 43 App. Div. 155, 59 
NYS 312 [aff 161 N. Y. 657 mem, 57 
NE 1120 mem]; Peo. v. Sully, Sheld. 
QNixeYi iwi, abePark. Cr. 142: Peo. v. 
Stone, 9 Wend. (N. Y.) 182; Peo. v. 
Smith, 5 Park. Cr. (CN. Y.) 490; State 
v. Freeman, 172 N. C. 925, 90 SE 507; 
State v. Gibson, 170 N. C.. 697, 86 
SE 774; State v. Marsh, 162 N. C. 
603, 77. SE 839; State -v. Mangum, 
Gy Ne C...998, 21 «SH 189;- State; Vv, 
Dickson, 88 N. C. 643; State v. Merry, 
20. N. D::337, 127 NW 83; Matter of 
mitzpatmick, 21 ,Oh. -Cir. Ct. 519, 441 
Oh. Cir. Dec. 695; Goldner v. State, 
POPOh Ws Gir.y Ct.N.- ise 5 TL State: Vv. 
Underwood, (Okl. Cr.) 190. PRP 281; 
Douglas v. State, 15 Okl. Cr. 648, 179 
P 947; Blanck v. State,,14 Okl. Cr. 
Soo seloo, bwtl30;- Koller vy. Terr, -2 
Oki, Cr. 86,,99 P 1098; Com. v. Cole- 
man, 60 Pa. Super. 512; Com. v. Zim- 
merman, 41 Pa., Super. 246; Com. v. 
Yunginger, 21, Pa. Dist. 729; Com. 
v. Gockley, 14 Pa. Dist. 535; State v. 
Paul, 41 S. D..40, 168 NW 739; State 
vy. Van Ruschen, 38 S. D. 187, 160 NW 
811; State v. Crockett,. 137 Tenn. 
679, 195 SW _ 583; Moore y. State, 
(Tex. Cr,) 219 SW 1097; Crutcher v. 
State, 79 Tex. Cr. 496, 186 SW. 327; 


. Yoakum vy. State, 68 Tex. Cr. 254, 150 


SW 910; King v. State, 66 Tex. Cr. 
397, 146 SW 548; McDaniel vy. State, 
63. Tex. Cr. 260, 140 SW 282; Speer 
y. State, 50 Tex. Cr. 278, 97 SW 469; 
State v. Swan, 31 Utah 336, 88 P 12; 
State v. Ricker, 81 Vt. 456, 70 A 1059; 
State v. Millroy, 1083 Wash. 193, 174 
P 10; State v. Phelps, 41 Wash. 470, 


84 P 24; Stecher v. State, 168 Wis. | 


183, 169 NW 287; Krenn v. State, 157 
Wis. 489, 147 NW 367; Reg. v. Jar- 
man, 14 Cox C..C. 111; Reg. v. Gard- 
Wey, <1 Cox, ©, C.. 136, 11 Cox C2Can- 
pendix xi; Reg. v. Richardson, 8 Ont. 
650. (2) Indictment alleging that 
accused, with intent to defraud, 
fraudulently represented to the own- 
er of described goods that he was 
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then, and for two years had been, 
employed by a third party, who told 
him to come to the owner’s ware- 
house and get the goods, for which 
the employer would pay, and that by 
reason of these representations, 
which were false, and which accused 
knew to be false, the owner was in- 
duced to deliver the goods to defend- 
ant. Com. v. Whitney, 3 SW 533, 8 
KyL 776. (3) Indictment alleging 
that accused feloniously represented 
to prosecutor that he had purchased 
a quantity of tobacco from a third 
person, and that the tobacco was 
then his property and in his posses- 
sion, that, relying on the statement 
as true, prosecutor advanced money 
to accused on the tobacco. Smith v. 
Com., 141 Ky, 5384, 188 SW 228. (4) 
Indictment alleging that accused, 
with intent to. defraud, expressed 
certain boxes which he represented 
to the consignee as containing to- 
bacco suitable for cigars, that the 
representations were false and fraud- 
ulent, and known to be such by ac- 
cused, and that the consignee was 
thereby deceived into paying a speci- 
fied sum of money for tobacco stems 
and rubbish. Hafner v. Com., 386 
Sw 549, 18 KyL 423. (5) Indictment 
for swindling, charging that accused 
procured certain clothing from prose- 
cutor’s clerk in exchange for a check 
which accused represented would be 
paid on presentation from funds 
which accused falsely claimed to 
have on deposit therein, that the 
check was not good, that accused had 
no right to draw it, ete. and that 
payment was refused. Glover v. 
State, 57 Tex. Cr. 208, 122 Sw 396. 
(6) Indictment for swindling which 
alleges in general terms that the 
prosecutor was swindled out of a 
check, and which sets forth in de- 
tail the character of ‘the swindle, 
and that accused, by the means de- 
scribed, acquired from the prosecu- 
tor the check for a sum of money in 
excess of the amount to which he 
was justly entitled, and which al- 
leges the amount of such excess. 
Speer v. State, 50 Tex. Cr. 273, 97 SW 
469. (7) Indictment alleging that 
accused with intent to defraud did 
falsely pretend to C that he owned 
in his own right one hundred and 
twenty acres of land which was 
free from encumbrance and that 
there was no lien’on it, etc., and by 
means of such false pretense there- 
by obtained, etc., money and other 
personal property from ‘a ‘party 
hamed,... Heagin’ Vv. States 7. Ata, "Ae 
101, 61 S 464. (8) Alleginge that ac- 
cused, by falsehood and artifice, ob- 
tained from the owner a bill of sale 
of property and the possession there- 
of, whereby the owner was defraud- 
ed and cheated, is sufficient to charge 
accused with being a “common cheat 
and swindler.’ Jones vy. Staté, 93 
Ga. 547, 19 SH 250. (9) An ‘infor- 
mation for obtaining money under 
false pretenses is sufficient which 
alleged that accused procured a loan 
by offering to pledge as security cer- 
tain notes which he represented were 
unpaid, that the lender relied on his 
representations, that only part of 
the notes promised were  deliv- 
ered, and that some of them had 
been paid, and that accused knew 
his representations to be . false, 
and made them’ with intent to de- 
fraud. State v. Ashe, 44 Kan. 84, 
24 P 72. (10) An indictment for ob- 
taining money by false pretenses 
by selling property encumbered by 
mortgage on a representation that 
it was free from encumbrances is 
not defective because it does not 
show whether the mortgagee is 4 
corporation or_a partnership. State 
y. Wilson, 73 Kan. 334, 80 P 639, 84 
P 787, 117 AmSR 479. (11) A count 
in an indictment for obtaining money 
by false pretenses, which alleges that 
accused falsely represented that the 


170 Md. 885, 17 A 
1464, 40 NW 564. 


| 423, 
| Brul 
837. 


. 


It must be directly alleged in the indict- | ment or information that the person accused 


city owed a contractor a certain sum 


for teams furnished, and that they. 


requested the city to pay such sumis, 
which it did, relying on such repre- 
sentation, and which alleges that the 
city did not owe the contractor any 
sum, of which fact accused were 
aware, states the offense specifically 
enough, and also the mode in which 
it was accomplished. Com. v. Mul- 


rey,'.170 Mass! °103,°49 Ni’ 91. % (12) 
Indictment alleging that accused 
falsely _represented to prosecutor 


that a third person was indebted to 
accused on a note and mortgage, and 
by such representations induced 
prosecutor to become a surety for 
accused, Fox y. State, 102 Ark. 451, 
145 SW 228. 

[k] Indictments or informations 
held insufficient.—Peo. vv. White, 7 
Cal. A. 99, 93 P 683;° Moye v.° State, 
19 Ga, A. 440, 91 SE 941; Culuris v. 
State, 17" 'Ga.. Al 373, 86 SEL roge: 
Hinshaw v. State, 188 Ind. 147, 122 
NE 418; State v. Hubanks, 102 Miss. 
447, 59 S 8038; State vy. Haney, 96 
Miss. “792, 51 S 913-~State v. Hurt, 
(Mo.) 188 SW 338; State v. Baker, 
206 Mo. 643, 105 SW 635; State v. 
Clay, 100 Mo. 571, 13 SW 827; Peo. 
v.. Winner, 80 Hun 130, 30 NYS ‘54; 
State v. Lambeth, 80 N. C. 393; 
Spriggs v. Craig, 
NW 1007;, Farmer v. State, 85 Tex, 
Cr., 440, 213 SW 669;. Tripp v. State, 
72, Tex. Cr. 97,.160. SW ‘1191; State 
¥ Wohlimouth, 79 W. Va. 404, 89 SH 


48. Ark.—Parker. vy. State, 98 Ark. 
575, 137 SW 253, 
Cal.—Peo. v. McKenna, 81 Cal. 158, 
22 P. 488. 
Colo.—Lace v. Péo., 48 Colo. 199, 
Shes. 
24 


Hawaii.—Terr Vv. 
Hawaii 565. 

TW —Peot vy. Clark, 256 Tile hae 
NE_ 866, AnnCas1913E ‘214; Graham 
Vo, Per. 181 Til 74775) 55 NEY ro aay 
RAS ody 

Ind.—Johns v. State, 159 Ind. 413, 
65 NE 287, 59 LRA 789. 

Iowa.—-State y. Cadwell, 79 Iowa 
473, 44 NW 711. | 

Ky.—Com. v.. Lacey, 158 Ky. 584, 


165 SW 971. 
Me.—State v. Kerr, 117 Me. 254, 
103, A585. ‘ 
Md,—Schaumloeffel v. State, 102 
Ma. 470, 62 A 803; State v. Blizzard, 


270, 14 AmSR 366. 
Henn, 389 Minn. 


Mo.—State vy. Loesch, 180 Sw 875; 
Staté v. Woodward, 156 Mo. 143, 56 


Pupuhi, 


Minn.—State y. 


State v. 


NG. Y.—Peo!" v. “Pindar, -159 “Ap. 
LB sien Ge 144 NYS. 242 [aff 210°N. RY 
191; 104" NE 18379 Peo. vy. Winner 


180 Hun 130, 30 NYS 54. . 


N, €—State v. Carlson; 171 N C 
818, 89 SE 30; State v. Gibson, 170 
Nic: ies SE 774. oor 

-—sState v. Mutchler, 87 Oh, St. 
268, 101 NE 267; Horton’ vy, State, 85 
Oh, St.” 18°" Gig SN 797, 39 LRANS 
AnnCas1913B 90; ‘Coblentz Vv, 

84 Oh. St. 235,95 NE 768; De 
v. State, 80 Oh. St: 52, 87° NE: 


Or.—State v. Han 

£8 Brien scom, 28 Or. 7G 
Pa.—Com. v. Galbraith, 24 Legint 
Tex.—State v. Dyer, 41 Tex. 520; 


117, 
King vy. State, 66 Tex. Cr, i 
146 SW 543 Piel ey skegee 


“If the offense be charged in ordi- 


State, 


|nary and concise language in such a 


manner as to enable a person of 
common understanding to know 
what: is meant and with that degree 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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36,.N. Do -L60, “26 * 


§ 54] 

committed the acts constituting the offense*® An 
inferential statement or statement by way of recital 
is not. sufficient ;°° neither can essential averments 
be supplied by intendment, argument, or impli- 
cation.°' It has been held, however, that a specific 
allegation that false representations were made for 
the purpose of obtaining goods is not necessary, if 
such fact is necessarily implied from the language 
used in the indictment,” and thut an indictment for 
obtaining money by false pretense is sufficient, al- 
though it does not state the ownership of the money 
by direct allegation, if facts are alleged which suf- 
ficiently show the ownership.®? It is not enough to 
state a mere conclusion of law, as the indictment 
must contain a specific description of the offense.5? 
No allegations as to how the property was obtained 
from the prosecutor, whether as a gift, a loan, or 
otherwise, is necessary.°°> Where the meaning is 
clear, such an indictment or information is not 
vitiated by reason of a mistake in grammar, spell- 
ing, punctuation, or the like.°® Nor is it vitiated 
because of omissions ** or of defects or imperfec- 
tions in matters of form,®® which do not tend to 
prejudice the accused. Nor will it be rendered bad 
merely because it contains immaterial and unneces- 


of certainty that will give the de-|319, 165 P 1778; 
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Bowman vy. State, 
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sary matter, where such matter may be rejected as 
surplusage.>? And if otherwise sufficient, unneces- 
sary repetition and redundancy will not invalidate 
it.°° The fact that some of the statements contained 
in an indictment for false pretenses are inconsistent 
does not render the indictment demurrable.*t If 
representations are made at one and the same time 
and each and all constitute an inducement to the 
main act they may be set out in the indictment, 
although they may not be entirely consistent with 
one another.*? But an indictment is bad if it con- 
tains an averment which is entirely inconsistent with 
the offense charged.°? That the offense charged is 
improperly denominated in such an indictment or 
other accusation does not necessarily vitiate it.% 

‘Time and place. The indictment must allege the 
place where © and the time when ®* the offense was 
committed. 

Waiver.®? Objections to an information for false 
pretense that its allegations are uncertain are 
waived, unless taken by demurrer before judgment.®* 
Under a statute providing that all objections to an 
indictment as to matters of substance and form, 
which might be raised by a plea in abatement, shall 
be deemed waived, if not so pleaded before the jury 


195, 12 P 52; Peo. v. Weber, 152 Til. 


fendant notice of the particular of- 
fense of which he is charged, it is 
sufficient.”? King v. State, supra. 
[a] Indictment meets the rule 
where, on the whole case, in language 
that cannot be misunderstood, the 
accused is advised of the nature of 
the accusation against him. Parker 
v. State, 98 Ark. 575,:13%7 SW? 253; 
Saylor v. Com., 149 Ky. 152, 148 SW 
Dwyer wv. State, 


_ 24: Vex. <A. 
5 SW 662. 


49. 
132, 

50. State v. Nine, 105 Iowa 131, 
74 NW 945; Peo. v. Chapman, 4 Park. 
Cr. (N. Y.) 56; Windham ‘v.° State, 
71 Tex. Cr: 384, 160.SW 72; Robinson 
v. State, 60 Tex. Cr. 353, 1832 SW 354; 
Hurst v. State;»39° Tex. Cr: 196,' 45 
SW 573; Dwyer v. State, 24 Tex. A. 
132, 5 SW 662. 9 

[a] lustratieon.—An  averment 
that the notes given in payment of 
the property were 
transferred” does not charge that 
they were indorsed; and allegations 
that accused falsely represented the 
financial worth of the assignor, and 
thereby obtained credit, thus assum- 
ing the assignor to be an indorser, 
are immaterial. State v. Nine, 105 
Iowa 131, (74 NW 945. 

51. State v. Kiefer, 172 Iowa 306, 
151 NW 440; State v. Kelly, 170 Mo. 
151, 70 SW 477; State v. Clay, 100 
Mo. 571, 13'SW 827; Taylor v. Terr., 
Br Ok’l., -Or.iis 997 P6232 d 

[a] Dilustration.— An indictment 
alleging that “by reason of the false 
and fraudulent pretenses and repre- 
sentations of defendant” ‘a certain 
person ‘was induced to sell and de- 
liver to” such defendant certain ar- 
ticles or money, cannot be construed 
to charge that such person ‘‘did” de- 
liver such property to ‘defendant. 
State v. Kelly, 170 Mo. 151, 70 SW 


477. 

52, State v. Bokien, 14 Wash. 403, 
44 P 889. i 

53. Griges v. U. S.,/158 Fed. 572, 


85 CCA 596 (construing Alaska Cr. 
Code §§ 45, 49,.50). : 

54, Oe ate v. Metsker, 169 Ind. 555, 
83 NE 241; Johns v.. State, 159 Ind. 
413, 65 NE 287, 59 LRA 789. 

55, Com. v.\ White, 24 Pa. Super. 


178. ; 

5G. Bader vy. State, 176 Ind. 268, 
94 NE 1009; Com. v. O’Brien, 172 
Mass./248, 52 NE 77; Peo. v. Pindar, 
159 App. Div. 12, 144 NYS 242 [aff 
910 N. Y. 191, 104 NH'133]; State v. 
Burke, 108 N. C. 750, 12 SE 1000. 

57. Houston v. State, 153 Ala. 61, 
45 S 228; Bridge v. Peo., 63 Colo. 


“assigned and, 


54 Fla. 16, 45 S 308; State v. Burke, 
LOS GINIEC.V7 50351 2. SH <=1000. 

58. Peo. v. Weber, 152 Ill. A. 102; 
Peo. v. Rouss, 68 Mise. 135, 118 NYS 
433; State v. Van Ruschen, 38 S. D. 
187, 160 NW 811; Davis v. State, 134 
Wis: 632, 115 NW 150. 


59. U. S.—Grigges v. U. S., 158 
Medii572;. 85 CCA. 596. 
Ala.—Addington v. State, 16 Ala. 


A. 10, 74 S 846. 

Ark.—Fox v. State, 102 Ark. 451, 
145 SW 228; Parker vy. State, 98 Ark. 
575, 578, 137-SW 258. 


Iowa.—State v. Hollingsworth, 132- 


Iowa 471, 109 NW _ 1003. 

Kan.—State .v. Holmes, 98 Kan. 
174, 157 P 412, LRA1916H 1104. 

Mass.—Com. vy. Stevenson, 127 
Mass. 446; Com. y. Parmenter, 121 
Mass. 354; Com. v. Jeffries, 7 ANen 
548, 83 AmD 712. 

Mo.—State v. Roberts, 201 Mo. 792, 
100 SW 484; State v. Woodward, 156 


Mo. 143, 56 SW 880; State v. Fland-. 


ers, 118 Mo. 227, 23 SW 1086. 

Nev.—In re Crane, 40 Nev. 338, 163 
P 246. 

N. ¥.—Smith v. Peo., 47 N.Y. 303; 
Peo. v. Sattlekau, 120 App. Div. 42, 
104 NYS 805. 

Pa.—Com, Vv. 41 Pa. 
Super. 246. 

Tex.—MeDaniel v. State, 63 Tex. 
Cr. 260, 140 SW 2382; Cowan v. State, 
41 Tex. Cr, 617,756 °S'W. 751,.): 

[a] Dlustration. — Allegations of 
an indictment that accused, with in- 
tent to defraud, falsely represented 
to prosecutor that a third person 
was indebted to accused on a note 
and mortgage, and by means of such 
representations induced prosecutor to 
become a. surety of accused, being 
sufficient of themselves to charge 
false pretenses, other allegations in 
the indictment relative to procuring 
the money from prosecutor and a 
certain bank were properly treated 
as surplusage and did not render the 
indictment duplicitous. Fox v. State, 
102 Ark. 451, 145 SW 228. é 

[b] Immaterial allegations in bill 
of particulars.—An indictment for 
obtaining money by false pretenses, 
which conforms in its allegations to 
Rev. L. ¢ 218 §§ 38, 40, and, with a 
bill of particulars filed. on motion 
of accused, accurately charges lar- 
eeny by false pretenses, will not be 
quashed because the bill of particu- 
jars also contains irate a ee oF 
some insufficient allegations. om. 
v. Quinn, 222 Mass. 504, 111 NE 405. 

60. Parker v. State, 98 Ark. 575, 
137 SW 253; Peo. v. Carolan, 71 Cal. 


Zimmerman, 


A. 102; State v. Burke, 108 N. GC. 750, 
Hollingsworth, 


12 SE 1000. 

61. State v. 132 
poe lis 109 NW 1003. 

2. tate’ v. Tri 113 Iowa. 698, 
84 NW 546. oe 

63. Peo. v. Conger, 1 Wheel. Cr. 
(N. Y.) 448, 4 CityHallRec 65. 

[a] Illustration. — An indictment 
for .obtaining goods by false pre- 
tenses which avers that defendant 
purchased the goods is insufficient, 
a purchase being inconsistent with 
an obtaining by false pretenses. Peo. 
vy. Conger, 1 Wheel. Cr. (N. Y.) 448, 
4 CityHallRec 65. 

4 Ga. A., 


64. Crawford v. State, 
789, 795, 62 SE 501: 

“The test by which the sufficiency 
of the accusation, as weil as the 
particular offense ... charged, 
against a defendant, is to be deter- 
mined is not the denomination ... 
the pleader, [applies to the offense] 
but the nature of the criminal act 
alleged, and the fullness with which 
the act is set forth.” Crawford v. 
State; supra. 

65. Connor y.' State, 29 Pla. 455, 
10 S 891, 30 AmSR 126; State. v. 
Bacon, 7 Vt. 219. 

[a] Fusufiicient allegation of 
venue,—An information charging the 
crime of obtaining property, under 
false pretenses is uncertain as, to the 
venue or jurisdictional locality of the 
offense when, having previously 
named two or morg,places, it simply 
uses the word “there,” in the ex- 
pression “then and. there,” in 
charging the obtaining of the prop- 
erty; and it is consequently insufli- 
cient and should be quashed. Con- 
nor»v. ,State, 29) Fla..455, 10.:S:-891, 
30 AmSR, 126. 

[b] In Alaska, where the several 
division courts have jurisdiction 
throughout the district, it is unnec- 
essary .to allege that the offense was 
committed in. the division where; the 
indictment was found. Griggs v. U. 
S., 158 Fed...572,585. CCA,;596; 

{c] In Missouri by statute .it is 
not necessary to state any venue in 
the body of an indictment, but the 
county named in the margin thereof 
shall be taken to. be the venue for 
all the facts stated in the body of 
the same. State v. Beaucleigh, 92 
Mo. 490, 4 SW 666. 

66. State v. Withee, 87 Me. 462, 
32 A:10138. i 

67. See generally Indictments and 
Informations [22 Cye 482 et seq]. 

68. Peo. v. Nesbitt, 102 Cal. 327, 
36 P 654. 
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is swern, an objection that an indictment for false 
pretenses does not allege that the prosecuting wit- 
ness relied upon the representations, or set out the 
representations with the particularity required by 
law, is waived by not making a timely objection.®® 

Like other indictments and infor- 
mations,’ those for false pretense and similar of- 
fenses are subject to timely amendment in certain 


Amendment. 


respects." 


[§ 55] 2. Language of Statute.72 The rule that 
it is sufficient to charge an offense in the language 
or substantially in the language of the statute creat- 
ing it, where the statute sets forth with the requisite 
precision and certainty all the elements of the of- 


FALSE PRETENSES 


applies.7® 


[§§ 54-55. 


~ 


° 


obtaining property by false pretense and the like;** 
and the rule that, where the statute does not de- 
seribe and define the offense, an indictment follow- 
ing the language of the statute is insufficient also 
More particularity of statement is re- 
quired where some intended element of the crime is 
omitted,”7 or where, by following the language of 
the statute, the indictment would not show prima 


facie that any crime had been committed,’® or where 


statute. 


fense,’* applies in prosecutions under statutes for 


69. State v. Cooper, 169 Iowa 571, 
151 NW 885 (construing Acts 33 
Gen. Assem. c 227 § 9). 

70. See generally Indictments and 
Informations [22 Cyc 432 et seq]. 

741i. Peo. Vv. Rippe, 32) Cal. A.’ 524, 
168 P 506; State v. Kiefer, 172 Iowa 
306, 151 NW 440; State v. Mullen, 
151 Iowa 392, 131 NW 679, AnnCas 
1913A: 399; State ‘v. Loesch, (Mo.) 
180 SW 875; Reg. v. Ford, 7 Montr. 
QQ. B. 413. 

[a] Dlustrations.—(1) Where an 
indictment for false pretenses was 
defective because not charging the 
ownership of the note claimed to 
have been obtained, the prosecutor 
is under the direct provisions of 
Code Suppl. (1907) § 5289, as amend- 
ed by Acts 33d Gen. Assem. c 227, 
entitled to amend the indictment to 
correct the defect. State v. Kiefer, 
172 Iowa 306, 151 NW 440. (2) Un- 
der Acts 88d Gen. Assem. c 227 § 1 
(7), authorizing trial amendment of 
an indictment to correct errors in 
describing a person or a thing, in a 
trial for false pretenses, an amend- 
ment to show that the property ob- 
tained was a check set out in full, 
where the indictment charged the 
retention of the money on the check, 
was properly permitted. State v. 
. Mullen, 151 Iowa 392, 131 NW 679, 
AnnCas1913A 399. (3) Where infor- 
mation charging one with obtaining 
money by false pretenses by induc- 
ing the signing of a note, but not 
alleging note to have been delivered 
to payee, amendment alleging that 
accused delivered it to payee, to 
bring it within definition of the 
crime under Pen. Code § 5382, and of 
personal property § 7 subd 12, was 
permissible, and did not charge a 
different offense, it being founded 
upon the same preliminary examina- 
tion. Peo. v. Rippe, 32 Cal. A. 514, 
163 P 506. (4) An indictment for 
false pretense may be amended by 
substituting the name of a different 
person for the person named in the 
indictment to whom the false repre- 
sentations are alleged to have been 
made. Reg. v. KRord, 7 Montr. Q. B. 
714. (5) Under Rev. St. (1909) 
§ 5061, authorizing amendments, the 
court properly permitted an infor- 
mation charging one with obtaining 
a deed by false pretenses to be 
amended, without verification, to al- 
lege that the property conveyed was 
owned by the grantors at the time 
of the conveyance. State v. Loesch, 
(Mo.) 180 SW 875. 

[b] Conformity to proof.—An in- 
formation or indictment for false 
pretense may sometimes be amended 
to conform to the proof. Peo. vy. 
Hoffman, 142 Mich. 531, 105 NW 838; 
Rex ve, Byers, 71 Jo P 205) Regivv. 
Patterson, 2 CanCrCas 339. 

{c] Amendment changing offense 
charged.—An indictment for obtsin- 
ing goods by false pretense cannot 
be amended by striking out words 
relating to the description of such 
pretense and substituting “by means 
of fraud.” Rex v. Benson, [1908] 2 
TEM Beers 


72. 
fra § 56. 

73. See Indietments and Informa- 
tions [22 Cyc 335 et seq]. 

74, Ala.—Houston y. State, 153 
Ala. 61, 45 S 228; Frederick v. State, 
39 S 915; Cowles v. State, 50 Ala. 
454; O’Connor v. State, 30 Ala. 9; 
Foster vy. State, 16 Ala. A. 458, 78 S 
721; Dennis v. State, 16 Ala. A. 115, 
75 S 707; Addington vy. State, 16 Ala. 
A. 10, 74 S 846; Clark v. State, 14 
Ala. A. 633, 72 S 291; Feagin v. State, 
7 Ala. A. 101, 61 S 464; Gardner v. 
State, 4 Ala. A. 131, 58 S 1001. 

Cal.—Peo. v. Mahony, 145 Cal. 104, 
78 S 354; Peo. v. Frigerio, 107 Cal. 
DTH 40 9 Pyolonie Veo. ver Carolamny va 
Cal. 11:95, lizviP V2; 2 Peo. iv. Hiddards, 
25 Cal. As 660; 145) P7173. 

Colo.—Tracy v. Peo., 65 Colo, 226, 
176 P 280; Knepper v. Peo., 63 Colo. 
396, 167 P 779; Stoltz v. Peo., 59 Colo. 
342, 148 P 865; Lace v. Peo., 43 Colo. 
199,95" P 1302% 

Ga.—MecNulty v. State, 21 Ga. A. 
783, 95 SE 304. 

Ill.—Peo. v. Brady, 272 Ill. 401, 
112 NE 126, AnnCas1918C 540; Peo. 
v. Weil, 243 Ill. 208, 90 NE 731, 134 
AmSR 357; Keyes v. Peo., 197 Ill. 638, 
65 NE 730; Morton v. Peo., 47. Ill. 
468; Peo. v. Cohen, 147 Ill. A. 3938; 
Gregg v. Peo., 98 Ill. A. 170. 


Fagan aece Ge v. Ashton, 125 Mass. 
384. 
Minn.—State v. Evans, 88 Minn. 


262, 92 NW 976. 
Mo.—State v. Chick, 221 SW 10; 
State v. Crooker, 95 Mo. 389, 8 SW 


422. 

N. J— State v. Crowley, 39 N. J. 
L. 264. 

N. Y.—Peo. v. Higbe, 66 Barb. 131; 
Fenton vy. Peo., 4 Hill 126. 


Okl.—Douglas v. State, 15 Okl. Cr. 
648, 179 P 947. be 


Porto Rico.—Peo. 
Porto Rico 356. 

Utah.—State v. Swan, 31 Utah 336, 
88 P 12. : 


v. Munoz, 


Vt.—State v. Switzer, 63 Vt. 604, 
22 A 724, 25 AmSR 789. 
Wash.—State ov. Knowlton, i11 


Wash. 512, 39 P 966. 
op eee: Vi Davis, 18) D.C Q.B: 

[a]. Explanation of rule.—This 
rule does not mean that it is sufti- 
cient to copy the statute into the 
indictment. Even when a form is 
prescribed in the statute, it will not 
do simply to fill up the blanks; it 
must be so far extended into detail 
as to render the particular instance 
of offendirg certain. State v. Crook- 
er, 95 Mo.:389,.8 SW 422; Reg. v. 
Davis, 18 U. C. Q. B. 180. 

[b] Indictment under confidence 
game statute held sufficient.—Peo. v 


Weil, 243 Ill. 208, 90 NE 731, 134 
AmSR 357. 

{e] Indictment for use of false 
or bogus check held sufficient.— 
Douglas v. State, 15 Okl. Cr. 648, 
ATG) P2947 3 

75. See Indictments and Informa- 


tions [22 Cyc 339 et seq]. 
76. Peo. v. Butler, 35 Cal. A. 357, 
169 P 918; Long v. State, 4 Ga. <A. 


As to confidence game see in- 


the indictment.would not sufficiently apprise the ac- 
cused of the charge against him." 
need not charge the offense in the language of the 
It is sufficient if words of similar import 
are used,®° or if the indictment describes the offense’ 


The indictment 


571, 61 SE 1053; Peo. v. Clark, 256 
Ill. 14, 99 NE 866, AnnCasi913E 214; 
Com. v. White, 24 Pa.“Super. 178; 
State v. Swan, 31 Utah 336, 88 P 12. 
Hee Ind.—State v. Smith, 8 Blackf. 

Hawaii. — Terr. v. 24 
Hawaii 565. 

N. M.—Terr. v. Hubbell, 138 N. M. 
579, 86 P 747, 18 AnnCas 848. 

Tex.—Maranda v. State, 44 Tex. 


442; Hirsch v. State, 1 Tex, A.'393. 
W. Va.—-State v. Hurst, 11 W. Va. 


Pupuhi, 


54. 

Eng.—Reg. v. Henderson, 1 C. & 
M. 328, 41 ECL 183. 

[a] Scienter as essential.—AlI- 


though the statute does not con- 
tain the word ‘‘knowingly,” it is nec- 
essary to allege that accused knew 
that the pretense was false, when 
scienter is essential to the crime. 
State v. Hurst, 11 W. Va. 54; Reg. 
v. Henderson, 1 C. & M. 328, 41 ECL 
183. Contra Reg. v. Bowen, 13 (. 
Pigeon 66 ECL 790, 116 Reprint 

78. State v. Cameron, 117 Mo. 371, 
22 SW 1024; State v. Levi, 41. Tex. 
563; Reg. v. Martin, 8 A. & HE. 481, 
35 ECL 691, 112 Reprint 921. 

79. Cal.—Peo. v. Butler, 35 Cal. 
A. 357, 169° P 918. o 
partie wee v. Jackson, 39 Conn. 

Ti——Peo., «vei Brady; 272. Tiverton, 
112 NE 126, AnnCasi918C 540; Gra- 
ham v. Peo., 181 Tll. 477, 55 NE 179, 
mig strare 731; Morton v. Peo., 47 Il. 

Ind.—State v. Metsker, 169 Ind. 
555, 83 NE 241; Johns v. State, 159 
Ind. 418, 65 NE 287, 59 LRA 789, 

N. M.—Terr. vy. Hubbell, 13 N. M. 
579, 86 P 747, 18 AnnCas 848. 

[a] MIllustration—An information 
for bunko-steering charging that ac- 
cused, by “duress and fraud,’ com- 
pelled another to lose and part with 
a large amount of money on a foot 
race is insufficient in failing to state 
the nature of the fraud and duress, 
although stated in the language of 
the statute defining the crime. Johns 


v. State, 159 Ind. 413, 6 
eee, 2 5 NE 287, 59 
80. Ala.—Clark vy. State, 14 Ala, 


cy rae Lc S 291, 
rk.—Parker v. State, : 
184, er ate, 98 Ark, 575, 
olo.—Tracy v. Peo., 65 Colo. 226 
176 P 280; Bridge v. Peo. 63 Colo. 
319,165, P’ 778. is it wer 
-—Peo. v. Clark, 256 Ill. 14, 99 
NE 866, AnnCasi913E 214, 
Iowa.—State v. Grant, 


8 
216, 53 NW 120. ae 


y.—Com. v. Scroggin, 60 , 
ee ees L in ie 
a—State v. Lewis, 41 f \ 
ea 6 Ne ree: 
e.—State v. Kerr, 1 4 
103 A 585. np eer 
Mass.—Com. v. Quinn, 222 Mass. 


504, 111 NE 405; Com. v. 

Mass. 588, 27 NAICEOS Meu oe 
inn.—State v. Southall i 

296. 79 NW 1007. eager 
ebr.—Cowan vy. 

Fae aoe ean State, 22 Nebr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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with more particularity than the statute.8+ The in- 
dictment need not charge a conclusion of law, even 
though the conclusion is part of the statutory defini- 
But the indictment must state 
all the circumstances which constitute the definition 
of the crime in the statute, so as to bring the accused 
precisely within it,8* and where the indictment fails 
to follow the statute in substance and as to sub- 
stantial requisites it is bad.** And an indictment 
is likewise bad which does not follow but enlarges 


tion of the offense.®? 


the statute.8 
N. H.—State v. King, phe 
aA ‘So. ing, 67 N. H. 219, 
: v. Mallon, 166 App. 
Div. 840, 150 NYS 705. * sas 


Y.—Peo. 
te C:—=State. v. Sherrill; 95 No!c. 
Oh.—Tarbox v. State, 38 Oh. St. 581. 
Pa.—Com. v. Coleman, 60 Pa. 
Super. 512; Com. v._ Neuman, Sarees 
a Com. v. Rosenberg, 1 Pa. 


Co; 

Tex.—Moore vy. State, (Cr.) 219 
SW 1097, - 

Wis.—Davis v. State, 134 Wis. $32, 
115 NW 160. : 

But see Wright v. U.S, 30 F. Cas. 
No, 18,098, 1 Hayw. & H. 2117 (an in- 
dictment under a statute for obtain- 
ing goods by false pretenses is defec- 
tive where it avers “that by reason 


. Bargie v: U. S., 30 F._Cas.. No. 


Sods Ul ele 
40 Nev. 338, : 

82. Com. v. Scroggin, 60 SW 528, 
22 KyL 1338; Staté v. Switzer, 63 Vt. 
604, 22 A 274, 25 AmSR 789. 

[a] Mlustration. — An indictment 
under St. § 1208, providing for the 
punishment of any person who shall 
by any false pretense obtain the sig- 
nature of another to a writing “the 
false making whereof would be for- 
gery,” need not aver that the note 
was one “the false making whereof 
would be forgery.” Com. v. Scrog- 
gin, 60 SW 528, 22 KyL 1338. 

83. Peo. v. Webster, 17 Misc, 410, 
40 NYS 1135 (construing Pen. Code 
§ 364a as to marking article “Ster- 
ling” or “Sterling silver’). 

g4, State v. Clay, 100 Mo. 571, 13 
SW 827; State v. Chunn, 19 Mo. 233; 
State v. Mooney, 173 N. C. 798, 92 SE 
610; State v. Crockett, 137 Tenn. 679, 
195 SW 583. 

85. Com. v. Parker, 117 Mass. 112. 

{a] MTlustration.—An indictment, 
charging that accused fraudulently 
obtained property by means of a 
game, device, trick, and “other im- 
plements, instruments, and means,” 
enlarges Gen. St. c 161 § 57, punish- 
ing fraudulently obtaining property 
by tricks, device, ecards, “or other im- 
plements or instruments,” and a con- 
viction thereon cannot be sustained 
under the statute. Com. Vv. Parker, 


117 Mass. 112. 

AG UL Se Se Ve ess, hae UW: 
S488, 8° SCt 571, 31 L. ed. 516; Us. 
S. v. Beatty, 60 Fed. 740; U. S. v. 
Watkins, 28 KF. Cas. No. 16,649, 3 
Cranch'C. C. 441. 

Ala.—Beasley v. State, 59 Ala. 20; 
o’Connor v. State, 30 Ala. 9; Adding- 
ton v. State, 16 Ala. A. 10, 74S 846. 

‘Ark.—State v. Vandimark, 35 Ark. 
39¢: Burrow v. State, 12 Ark. 65; 
McKenzie v. Pater age 594; Mof- 
fatt v. State, rk. : 

Cal.—Peo. v. McKenna, 81° Cal. 158, 
22 Pa. 488. 

Fla.—Green v. State, 76 Bla.) 3851; 
79 S 712; Scarlett v. State, 25 Fla. 
717, 6 S 767; Hamilton v. State, 16 


123 Ga. 506, 
93 Ga. ap 


16 Ga. A. 
v. State, 
Jacobs y. State, 
924. 
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[§ 56] 3. Particular Averments—a. As to Pre- 
tense—(1) In General. 
to aver in the indictment that accused obtained the 
property by a false pretense; the pleader must go 
further and not only set out the pretense but set it 
out with such particularity as to enable the court 
to determine whether it is such a pretense as comes 
within the statute, and as to apprise accused of the 
charge against him.8* This requirement will be dis- 
pensed with if it is averred in the indictment that 


It is not sufficient merely 


the grand jury are unable to give a more particular 


Hawaii—tTerr. v. Pupuhi, 24 Ha- 
waii 565. 
Ill.—Peo. v. Weil, 244 Ill. 176, 91 


NE 112: West v. Peo., 137 Til. 189, 
27 NE 34, 34 NE 254; Cowen v. Peo., 
14 Ill. 348. 

Ind.—State v. Metsker, 169 Ind. 
555, 88 NE 241; Clark v. State, 166 
Ind. 288, 77 NE 52; Pinney v. State, 


156 Ind. 167, 59 NE 388; Musgrave 
v. State, 133 Ind. 297, 32 NE 885; 
Shaffer v. State, 82 Ind. 221; John- 


son y. State, 75 Ind. 553; Bonnell v. 
State, 64 Ind. 498; Clifford v. State, 
ae 249; Keller v. State, 51 Ind. 

Towa.—State v. Eno, 131 Iowa 619, 
109 NW 119, 9 AnnCas 856; State v. 
Cadwell, 79° Iowa 478, 44 NW. 711; 
State v. Joaquin, 43 Iowa 131; U. 
S. v. Ross, Morr. 164. 

Kan.—In re Schurman, 40 Kan. 
533, 20 P 277; State v. Palmer, 40 
Kan. 474, 20 P 270. 2 

‘Ky.—Gardner v. Com., 164 Ky. 196, 
175 SW 362: Com. v. Scroggin, 60 SW 
528, 22 Kyl 1338; Com. v. Moore, 12 
Sw 1066, 11 Kyl 971; Glackan v. 


Com, 3° Metc. 232: 

La.—State v. Colly, 39) La. Ann. 
841, 2 S 496. 

Me.—State v. Kerr, 117 Me. 254, 


103 A 585; State v. Mayberry, 48 Me. 
218; State v. Roberts, 34 Me. 320; 

State v. Ripley, 31 Me. 386. 
Md.—State v. Scribner, 2 Gill & 
108 Mass, 


J. 246. 

Mass.—Com. v. Walker, 

309; Com. v. Goddard, 4 Allen B12; 
Com. v. Wallace, 16 Gray 2214. 

Mich.—Peo. v. Arnold, 46 Mich. 
268, 9 NW 406. 

Mo.—State v. Loesch, 180 SW 875; 
State v. Martin, 226 Mo. 538, 126 
Sw 442; State v. Miller, 212 Mo, 73, 
111 SW 18; State v. Roberts, 201 Mo. 
702, 100 SW 484; State v. Pickett, 
174 Mo. 663, 74 SW 844; State v. 
Fraker, 148 Mo. 143, 49 Sw _ 1017; 
State v. Levy, 119 Mo. 434, 24 SW 
1024; State v. Kain, 118 Mo. 5, 23 
SW 763; State v. Chapel, 117 Mo. 639, 
23 SW 760; State v. Fleming, 117 Mo. 
377, 22 Sw 1024 [overr State v. Jack- 
son, 112 Mo. 585, 20 SW 674; State 
v. Morgan, 112 Mo. 202, 20 SW 456]; 
State v. Cameron, 117 Mo. 371, 22 
Sw 1024; State v. Benson, 110 Mo. 
18, 19 SW 213; State v. Terry, 109 Mo, 
601, 19 SW 206 [overr State v. Sarony, 
95 Mo. 349, 8 SW 407; State v. Por- 


ter, 75 Mo. 171; State v. Connolly, 
73° Mo. 2353) State: v. Fancher, 71 
Mo. 460; State v. Williams, 12 "Mo.' 


A. 415]; State v. Clay, 100 Mo. 571, 
13 SW 827; State v. Crooker, 95 Mo. 
389, 8 SW 422; State 'v. Bonnell, 46 
Mo. 395; State v. Chunn, 19 Mo. 233; 
State v. Newell, 1 Mo. 248; State v. 
McChesney, 16 Mo. A. 209% 


Nebr..ctwest v. State, 63 Nebr. 
257, 88 NW _ 503. 
N. Hi—State v. Parker, 43 N. TUR. 


N. Y.—Peo. v. Peckens, 153 : 
576, 47 NE 883; Peo. v. Dumar, 106 
N. Y. 502, 13 NE 325; Peo. v. Blanch- 
ard, 90 N. Y. 314; Thomas v. Peo., 
N. Y. 351; Peo. v. Laurence, 66 Hun 
574, 21 NYS 818 [rev on other 
grounds 137 N. Y. 517, 33 NE 547]; 
Clark v. Peo., 2 Lans. 329; Peo. v. 
Arnstein, 78 Misc. 18, 138 NYS 806 
[rev on other ‘grounds 157 App. Div. 
766, 142 NYS 842]; Peo. v. Hart, 35 
Misc. 182, 71 NYS 492; Peo. v. Gates, 
13 Wend. 311; Peo. Vv. Haynes, 11 
Wend. 557 [rev on other grounds 14 


Wend. 546]; Peo. v. Stone, 9 Wend. 
182; Peo. v. Conger, 1 Wheel. Cr. 
448, 4 CityHallRec 65; Skiff v. Peo., 
2 Park? Crei39: 

N. C.—State v. Whidbee, 124 N. C. 
796, 32 SE 318; State v. Holmes, 82 
N. C. 607; State v. Lambeth, 80 N. 
C. 393; State v. Boon, 49 N. C. 463. 

Oh.—Horton v. State, 85 Oh, St. 
13, 96 NE 797, 39 LRANS 423, Ann 
Cas1913B 90; Dillingham v. State, 5 
Oh. St. 280. 

Pa.—Com. v. Wallace, 114 Pa. 405, 
6 A 685, 60 AmR 353; Com. v. Frey, 
50 Pa. 245; Com. v. McKisson, 8 Serg. 
& R. 420, 11 AmD 630; Com. v. Gil- 
lespie, 7 Serg. & R. 469, 10 AmD 475; 
Com. v. Shoemaker, 15 Pa. Dist. 745; 
Comi’v. ‘Shissler} % Pa. “Dist: 344; 
Com. v. Bevington, 35 Pa. Co. 454; 
Com. v. Dennis, 1 Pa. Co. 278; Com. 
v. Daniels, 2 Pars, Eq. Cas. 332; Com. 


v. Bracken, 14 Phila. 342; Com. v. 
Hoover, 6 LancLRev 129; Com. v. 
Usner, 6 LancLRev 121; Com. v. 
Galbraith, 6 Phila. 281. 
Tenn.—Bowen v. State, 9 Baxt. 45, 
40 AmR 71. 
Tex.—State v. Dyer, 41 Tex. 520; 


Robinson v. State, 60 Tex. Cr. 353, 
132 SW 354; Cowan v. State, 41 Tex. 
Cr. 617, 56 SW 751; Hurst v. State, 
89 Tex. Cr. 196, 45 SW 573; Mathena 
v. State, 15 Tex. A. 473; Warrington 
v. State, 1 Tex. A. 168. 

Vt.—State v. Keach, 40 Vt. 113; 
State v. Johnson, 1 D. Chipm. 129. 

Va—Leftwich v. Com., 20 Gratt: 
(61° Va.) 716. 

Wis.—Owens v. State, 83 Wis. 496, 
Boe re 736; State v. Green, 7 Wis. 

Eng.—Reg. v. Hazelton, L. R. 2 C. 
C. 184; Rex v. Plestow, 1 Campb. 494; 
Rex y. Horne, 2 Cowp. 672, 98 Re- 
print 1300; Reg. v. Henshaw, 9 Cox 
Cc. C. 472; Rex v. Douglas, 1 Moody 
c. C. 462; Rex v. Munoz, 2 Str. 1127, 
93 Reprint 1078; Rex v. Mason, 2 T. 
R. 581, 100 Reprint 312. 

Ont.—Ree. v. Patterson, 26 Ont. 
656; Reg. v. Davis, 18 U. C. Q. B. 180. 

[a] False token.—(1) When the 
indictment is for obtaining property 
by use of a false token, the indict- 
ment must set forth the token used. 
Lambert v. Peo., 9 Cow. (N. Y.) 578; 
State v. Keep, 85 Or. 265, 166 P 936; 
State v. Renick, 33 Or. 584, 56 P 275, 
72 AmSR 758, 44 LRA 266. (2) An 
indictment describing the false 
token used as ‘certain printed or 
lithographed paper” resembling an 
“ordinary twenty dollar bill of the 
United States of America,” suffi- 
ciently describes such token. Pruitt 
v. State, 75 Fla. 448, 78 S 425. (8) 
In an indictment for cheating by 
false token, namely, a counterfeit 
coin; it is not material to aver to 
what currency the coin belongs. State 
vy. Boon, 49 N. C. 4638. (4) An in- 
dictment is sufficient which charges 
that accused “did .. . falsely pre- 
tend and represent... that a cer- 
tain metallic medal and substance 
was a good and current gold 
called an eagie,” etc. Com. Vv. 
9 Gray (Mass.) 125. (5) 
Where an indictment recited facts 
which, on their face, showed they 
were capable of defrauding, and it 
was charged that accused by them 
did intentionally and wickedly de- 
fraud prosecutor, it was not neces- 
sary that the indictment should also 
allege that the false token was cap- 


coin 
Nason, 
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description of the pretense,$? unless such description 
could have been given by the exercise of ordinary 
It is not necessary to describe the false 
token or pretense with greater particularity than 
the description employed by accused at the time he 
used it, if as so described it appears to be within 
Where the false pretense consists in 
words it is sufficient to set them out as uttered, 
without explaining their meaning.®° It is not neces- 
sary that the very words of the pretense are set out; 


diligence.®§ 


the statute.®? 


it is sufficient to state the effect 


correctly; hence the indictment need not allege 
whether the pretense was spoken or written.?! 
the pretense 1s described more minutely than is nec- 
essary, such description is part of the indictment 
and cannot be treated as surplusage.®? 

As a general rule, where obtain- 


Trick or game. 


able of defrauding. Com. v. Beckett, 
119 Ky. 817, 84 SW 758, 27 Kyl 265, 
115 AmSR 285, 68 LRA 638. (6) An 
indictment for cheating by false pre- 
tenses which sets forth a certificate 
of stock as the false token is suffi- 
cient without setting forth the man- 
ner in which it could be used to de- 
ceive. Com. v. Coe, 115 Mass. 481. 
(7) Where property is fraudulently 
obtained by the use of a privy false 
token, it is not necessary to allege 
the value of the token; nor to al- 
lege that it had any value. Smith 
v. State, 74 Fla. 594, 77 S 274. 

[b] Mode of obtaining.—(1) “The 
averment of the pretenses by the in- 
dictment are only to give the de- 
fendant notice of what may be proved 
against him; the mode of obtaining 
need not be pleaded; and, if any pre- 
tense is capable of defrauding, that 
is sufficient.” Thomas v. Peo., 34 N. 
Y. 351 [quot Peo. v. Blite Distribu- 
ting Co., 76 Misc. 577, 580, 1837 NYS 
235, 238]. To same effect Haines v. 
Terr., 3 Wyo. 167, 18 P 8. (2) Under 
Pub. St. ¢ 203 § 60, an indictment for 
‘obtaining goods by false pretenses 
need not set out the particulars of 
the contract by which the goods were 
obtained. Com. v. Blanchette, 157 
Mass. 486. 32 NE 658. 

[ce] Allegation as to value.—(1) 
An indictment for obtaining money 
by false preterse by claiming to be 
the owner of certain Gattle, which ac- 
cused offered as security for a loan, 
will not be held bad because it does 
not allege what accused represented 
the value of the cattle to be, nor be- 
cause it does not state they were 
good security for the loan, and un- 
encumbered. State v. Hubbard, 170 
Mo. 346, 70 SW 883 [dist State v. 
Barbee, 136 Mo. 440, 37 SW 1119]. 
(2) In an indictment for unlawfully 
‘offering to sell promissory notes the 
‘Signatures to which have been pro- 
cured by false pretenses, it is not 
necessary to allege: that the notes 
are of any value, where a copy of 
them is set forth. Umbenhauer vy. 
State; 4:/Oh. -Cir., Ct;378, 2 Oh.-Cir. 
Dee. 606. 

[d] Where false pretense is lar- 
ceny.—-(1) Where, as is the case in 
some jurisdictions, obtaining prop- 
erty by false pretense is larceny 
(supra § 1), (2) it has been held 
that it is necessary to set out in the 
indictment the pretenses used (State 
v. Henn, 39 Minn. .464, 40 NW 564; 
Peo, v. Dumar, 106 N. Y. 502, 18 NE 
325; Marshall v. State, 21 Tex, 471; 
Warrington v, State, 1 Tex. A. 168). 
(3) ‘But on the other hand it has 
been decided that, while it is com- 
petent for the pleader, instead of 
counting for larceny in the form of 
an indictment for larceny at common 
law, to charge the specific facts which 
the act declares shall be deemed lar- 
ceny, it is also competent for the 
pleader, to have counted as for lar- 
ceny in the form of an indictment 
for larceny at common law. Anable 


For later cases, developments and changes in the law see cumulative Annotations, 


FALSE PRETENSES 


known as ‘‘the 


of the pretense 


te 


v. Com., 24 Gratt. (65 Va.) 563; Left- 
wich v. Com., 20-Gratt. (61 Va.) 716; 
Dowdy v. Com., 9 Gratt. (50 Va.) 
727, 60 AmD 314. 

[e] Bill of particulars.—Where it 
is provided by statute that the par- 
ticular pretenses intended to be re- 
lied on and given in evidence may 
be furnished under a bill of particu- 
lars to which defendant is entitled 
on application, the indictment need 
not state the particular pretenses in- 
tended to be relied on. Schaumloeffel 
v. State, 102 Md. 470, 62 A 808; Jules 
v. State, 85 Md. 305, 36 A 1027; State 
v. Blizzard, 70 Md. 885, 17 A 270, 14 
AmSR 366. And see Indictments and 
Informations [22 Cye 371 et seq]. 

{f{] Indictments and informations 
held sufficient—(1) Brafford v. U. 
S., 259 Ned. 511; Livingston v. State, 
17 Ga. A. 136, 86 SE 449; West v. 
Peo., 137 Ill. 189, 27 NE 34, 34 NE 
254; Skiff v. Peo., 2 Park. Cr. GING AYi8). 
139; State v. Morgan, 109 Tenn. 157, 
69 SW 970; State v. Ryan, 34 Wash. 
597, 76 P 90... (2) Charging that the 
accused represented that “he then 
and there wanted to buy goods on 
eredit in the fair and usual 
honest course of trade,” etc., and 
that the goods were delivered on 
thes faith of that representation, 
without a more specific statement of 
the transaction. State. v. Jordan, 34 
- 1219. (3) Alleging that ac- 
“did falsely pretend,” etc., 
“that he [naming accused] was a 
person of wealth and credit,” Con- 
ger’s Case, 4 CityHallRec CNS eye) 
65, 1 Wheel. Cr. 448. : 

[¢] Indictments and informations 
held insufficient.—(1) Charging that 
accused “did unlawfully, knowingly, 
and designedly, by false and fraudu- 
lent representations and pretenses, 
defraud” one T of certain property, 
describing it, but which alleges none 
of the facts constituting the fraud. 
Peo. v. McKenna, 81 Cal, 158, 22 P 
488. (2) Charging that accused, 
at a certain time and place, “did, with 
intent,” ete., “to feloniously cheat 
and defraud, unlawfully,” ete “by; 
means and by use of a certain trick 
and deception, and by means and by 
use of certain false and fraudulent 
representations,” etc., but not setting 
forth the trick or device of which 
accused made use. State v. McChes- 
ney, 90 Mo. 120, 123, 1 SW 841. ,3) 
Charging that accused obtained prop- 
erty “designedly, and by a false pre- 
tense, and with intent to defraud,” 
ete., but not charging what the pre- 
tense was. Hamilton vy. State, 16 
Fla. 288. (4) Where the charging 
averment is “by means of divers 
false, fraudulent and unlawful pre- 
peneeSsii Burrow v. State, 12 Ark, 


[h] Under the Alberta statute it 
is not necessary to set out the false 
pretense. Rex y. Leverton, 11 Alta. 
L. 355,34 DomLR 514, 28 CanCrCas 
61, [1917] 2 WestWkly 584. 

87. Com. v. Ashton, 125 Mass. 
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ing property by a trick or game is charged, the 
indictment must set forth with particularity the 
trick or game practiced. s 
however, this rule has been changed, as to what is 


In some jurisdictions, 


confidence game,’’°* by statutory 


provisions,®°> under which it is made sufficient to 
charge the obtaining ‘‘by means and by use of the 
confidence game,’’ without setting out the various 
devices and means resorted to in obtaining the 
confidence of the victim. 
such statutes have been held constitutional and con- 
sequently it is sufficient to charge the offense in the 
language of the statute,®’ but in others such stat- 
utes have been held unconstitutional and an indict- 
ment which does not set forth the details of such 
game is insufficient.°8 


In some jurisdictions 


384; State v. Gray, 29 Minn. 142, 12 
NW 455. 

88. State v. Stowe, 132 Mo. 199, 
33 SW 799, : i 

89. Peo. v. Nesbitt, 102° Cal. 327, 
36 P 654; Waterman v. State, 114 
Ga. 262, 40 SE 262; State v. Call, 48 
N. H. 126; Young v. Rex, 3 T. R. 98, 
100 Reprint 475. 

90. State vy. Call, 48 N. H. 126. 

91. State v.. Briggs, 74 Kan. 377, 
86 P 447, 7 LRANS 278, 10 AnnCas 
904; Com. v. Mulrey, 170 Mass. 103, 
49 NE 91; Peo. v. Sattlekau, 120 App. 
Div. 42, 104 NYS 805. 

92. Cook v. State, 162 Ala. 90, 93, 
319; Cowan v. State, 41 Tex. 
617, 56 SW 751. 

938. State v. Pickett, 174. Mo. 663, 
74 SW 844; In re Trick Game, 5 OhS 
&CP 572, 5 OhNP 604, 

94. See infra § 102. 

95. See statutory provisions, 

96. Bridge v. Peo., 63 Colo. 319, 
ioe P 778. And see cases infra note 


97. Peo. v. Brady, 272 Til. 401, 112 
NE 126, AnnCas1918C 540: Peo, v. 
Clark, 256 Ill. 14, 99 NE 866, AnnCas 
1913E 214; Peo. v. Weil, 244 Til. 176, 
91 NE 112; DuBois v. Peo., 200 Tll. 
157, 65 NE 658, 93 AmSR 183: Graham 
v. Peo., 181. Tll. 477, 55 NE 179, 47 
LRA 731; Maxwell v. Peo., 158 Til. 
ae 41 NE 995; Morton y. Peo., 47 Ill. 

[a] A bill of particulars need not 
be furnished. DuBois y. Peo., 200 
ll. 157, 65 NE 658, 93 AmSR 183. 

[b] In Gouisiana, Acts (1912) 
No. 438 p 51, defining and punish- 
ing the crime of obtaining prop- 
erty by means of false or bogus © 
checks,,or by any other means com- 
monly called “the confidence game,” 
requires the indictment to set forth 
the facts of the case and therefore 
does not violate Const. art 10, pro- 
viding that the accused shall be in- 
formed of the nature and cause of 
the action against him. State v. 
Theriot, 139 ~ La; TAL, > 12, Se LOL, 
LRAI9I1I6EF 683, 


Charging in language of statute 


117 Mo. 639, 23 Sw 760; State. v. 
Fleming, 117 Mo. 377, 22 SW 1024 
[overr State v, Jackson, 112 Mo. 585, 


Benson, 


id} 


Same title, page and note number. 


-§§ 57-59] 
[§ 57] «2) 


dictment.* 


description of it necessary.® 


99. See generally Indictments and 
Informations [22 Cyc 354]. 

Lie. 'S:—Bareie svi .- Si 30°R. 
Cas. No. 18,229, 2 Hayw. & H. 357. 

Fla.—Pruitt v. State, 75 Fla. 448, 
78 S 425. 

Ga.—Ricks v. State, 8 Ga, A. 449, 
69 SE 576. 

Iowa.—State v. Cadwell, 79 Iowa 
473, 44 NW 711. 

Miss.—State v. Tatum, 96 Miss. 
430, 433, 50 S 490 [quot Cyc]. 
. N. Y.—Shotwell’s Case, 4 CityHall 
Rec 75. 

Tenn.—State v. Morgan, 109 Tenn. 
157, 69 SW 970. 

Wash.—State v. Ryan, 34 Wash. 
597,176 P90. 

Eng.—Reg. v. Coulson, 4 Cox C. C. 
227; Reg. v. Brown, 2 Cox C. C. 348. 

[a] Where not set out in full, the 
instrument must be so described as 
to indicate its nature and contents. 
Reg. v. Wickham, 10 A. & BH. 34, 37 
ECL 43, 113 Reprint 14; Rex v. Cart- 
wright, R. & R. 79. 

[b] In Indiana, under Burns Rev. 
St. (1894) § 1820, providing that in 
an indictment a description of an in- 
strument by any name or description 
by which it is usually known or by 
the purport thereof shall be suffi- 
cient, an indictment for making, 
verifying, and presenting to a board 
of commissioners a false and fraudu- 
lent claim against a county is not 
defective because the claim presented 
js not set out. Wilson v. State, 156 
Ind. 631, 59 NE 380, 60 NE 1086. 

2. Bargie v. U. S., 30 F. Cas. No. 
18,229, 2 Hayw. & H. 357; State v. 


Tatum, 96 Miss. 430, 433, 50 S 490 
uot Cyc]. 
Ci Reg. vy. Coulson, 4 Cox C. C. 


227 State v. aah Miss. 430, 433, 
5 490 [quot Cyc]. 
Ag Sate y Green, 7 Wis. 676. _. 
[a] In Texas (1) upon an indict- 
ment for swindling, where a written 
instrument enters into the offense as 
a part or basis thereof, or when its 
proper construction is material, it 
Should be set out in hec verba, or 
substantially so with good reason for 
not so pleading it. Lord v. State, 
COPE aa ri 
Tex. Cr OMe Gr. 622, 193 SW 669: 
vy. State, 47 Tex. Cr. 508, 84 


Doxey 5 
1061, 11 AnnCas 830; Lively v 
See, (Cr.) 74 SW 321, Salter v. 
State, 36 Tex. Cr. 501, 38 SW. 212; 
Scott v. State, 27,Tex. A. 264, 11 SW 
320; Ferguson v. State, 25 Tex. A. 
451, 8 SW 479; Hardin _v. State, 25 
Mex. A. 74, 7 SW. a4; Wilts v. oo 
24 Tex. A. 400, 6 RPA GaA ys 


A. 132, 5 


Where Pretense in Writing.°° 
usually stated the rule is that when the false pre- 
tense is in writing or consists wholly or in part 
in the use of a written instrument, the writing need 
not be set out in haec verba, it being sufficient, as . 
in the case of a verbal pretense, to set out the pur- 
port of it, unless some question turns on the form 
or construction of the instrument,? or some legal 
description of it is given in the indictment, the 
accuracy of which it may be material for the court 
to determine.? It has been held, however, that where 
a written instrument is the decisive inducement, the 
real false pretense that caused the owner to part 
with his property, and constitutes the substantive 
part of the offense, it should be set forth in the in- 
Where a written instrument is only a 
step in the transaction, or an incident of the of- 
fense, it need not be set out,® nor is a particular 
An indictment for 
cheating by false pretenses, setting forth a certifi- 
eate of stock as the false token with which the 
fraud was. committed, need not set, forth in what 
manner the certificate could be used. to deceive.’ 
Where an indictment for obtaining money by the 
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As 
the facet that it 


[§ 58] 


[§ 59] 


Baker v. State, 14 Tex. A. 332; White 
v. State, 3 Tex. A. 605. (2) If a writ- 
ten instrument enters into the offense 
as matter of inducement, the said 
instrument should be set out, as in 
forgery. Wilson v. State, 80 Tex. Cr. 
622, 193 SW 669; Dwyer v. State, 24 
Tex. A. 132, 5 SW 662; White v. 
State, 3 Tex. A. 605. (3). In'a prose- 
cution for swindling by selling per- 
sonal property on the false represen- 
tation that it is free from encum- 
prance, a mortgage on the property 
is not a false pretense required to 
be set out literally, but is merely 
evidence of the falsity of the pre- 
tense. Moore v. State, 81 Tex. Cr. 
606, 197 SW 728. 

5. Moore v. Peo., 190 Ill. 331, 60 
NE 535 [aff 92 Ill. A. 137]. 

6. State v. Layman, 8 Blackf. 
(Ind.) 330; State v. Baker, 57 Kaun. 
541, 46 P 947. 

[al Rule applied. — Where the 
false pretense is that accused repre- 
sented that all the bank bills of a 
certain bank, some of which he gave 
prosecutor in payment of property, 
were good, and the indictment avers 
that the bank was insolvent and all 
its bills were worthless, it is not nec- 
essary to describe the particular bills 
given by accused, where it is not a 
question of the identity and genuine- 
ness of particular bills, but of the 
value of the bills of a particular 


bank. State v. Layman, 8 Blackf. 
(Ind.) 330. 
7, Com. v. Coe, 115 Mass. 481. 


8. Peo. v. Elite Distributing Co., 
716 Misc. 577, 187 NYS 235, 27 Nea Y; 
Cr. 345. 

9. State v. Massey, 95 Wash. 1, 


Oia 
10. Ala..—Beasley v. State, 59 Ala. 


eel state vy. Vandimark, 35 Ark. 
Se Atooke v. Peo., 190 Ill. 331, 60 
NE 535; Cowen v. Peo., 14 Ml. 348. 
Mont.—State v. Phillips, 36 Mont. 
2926 Pe209. 
UN. Y.—Thomas v. Peo. 34 N. Y. 
351; Peo. v. Peckens, 12 App. Div. 
626, 43 NYS 1160 [aff 153 N. Y. 576, 
47 NE 883]. 
Tenn.—State v. Morgan, 109 Tenn. 
157, 69 Sw 970. 


[al “If ‘the main inducing cause 
of the imposition is stated in the 
indictment, that is sufficient, eee 

0) 


though there may have been 4 
minor false pretenses made which 
had their influence, and possibly 
without which these main inducing 
causes might have been inadequate to 
produce the result.” Per Caton, J., 
in Cowen v. Peo., 14 Ill. 348, 350. 


fraud is committed does not vitiate it.8 
information charging the offense of false advertising 
purports to set forth the effect of the advertisement, 
the prosecution is confined to the effect of the ad- 
vertisement as set forth.® 

(3) Where Several Pretenses Employed. 
The indictment need not aver all the pretenses used, 
it being sufficient if it alleges one pretense which 
was an inducing cause of the imposition.!° 

(4) By and to Whom Made, and Who 
Injured. An indictment for obtaining property by 
false pretense must allege specifically that accused 
made the pretense in question.1+ 
sons acting in concert obtain property by false pre- 
tenses, the indictment must allege which, if only 
one, made the false pretenses.1? An allegation in an 
indictment against several defendants that defend- 
ants made the false pretenses is a sufficient allega- 
tion that each of them made the false pretenses.1% 
The indictment must also state to whom the pre- 
tense was made,!* and who was defrauded thereby,® 


[25C.5.] 625 


use of a false writing sets forth the writing in full, 


does not charge in detail how the 
Where an 


Where two per- 


11. Current v. Peo., 60 Colo. 362, 
153 P 684; State v. Kerr, 117 Me. 
254, 103 A 585; Dwyer v. State, 24 
Tex A. 2132) -5 1SW. 6625) Martinssey. 
State; 47 W yol 319,~ 98 2 Pr 10922 


LRANS 645. 
12. Kirtley v. State, 38 Ark. 5438. 
82 Hun 409, 


igi; Peortv. Jefferey, 
31 NYS 267. 

14, Ala.—Woods v. State, 133 Ala. 
162, 31'S 984. 

Colo.—Current v. Peo., 60 Colo. 362, 
153 P 684. 

Ga.—Livingston v. State, 17 Ga. 
A. 136, 86 SE 449; McLendon vy. State, 
16 Ga. A. 262, 85 SEH 200; O’Neal v. 
State, 10 Ga. A. 474, 73 SE 696. 

Kan.—In re Schurman, 40 Kan. 533, 
208 2 e- 

Mich.—Peo. vy. Rice, 206 Mich. 644, 
173 NW 495. 

Mo.—State v. Loesch, 180 SW 875; 
State v. Chissell, 245 Mo. 549, 150 
SW 1066; State v. Fraker, 148 Mo. 
143, 49 SW 1017; State v. Samuels, 
144 Mo. 68, 45 SW 1088. 
se oe v. State, 1 Tex. A. 
_ [a] Certainty to a common intent 
is all that is required. Woods v. 
State, 133 Ala. 162, 31 S 984. 

[b] Person named as “president” 
Of corporation.—Allegations that a 
representation was made to a named 
person “as president” of a named 
corporation, and that he, “as presi- 
dent” of the corporation, relied upon 
the representation sufficiently state 
his relation to the corporation and, 
in connection with the other allega- 
tions, sufficiently set forth his au- 
thority to act in its behalf. Living- 
ie v. State, 17 Ga. ‘A, 136,°86 SH 

[c] Owner of bank.—Where the 
indictment states that the represen- 
tations were made to a certain per- 
son, and that he was the owner of 
the money obtained, and the owner of 
the J Co. bank, it sufficiently shows 
that the bank was an_ individual, 
and it is unnecessary to allege that 
the bank is a corporation, or joint 
stock company, or a copartnership. 
Faulk v. State, 38 Tex. Cr. 77, 41 SW 
616. 

15. Ala.—Dorsey v. State, 111 Ala. 
40, 20'S 629. 

‘Ariz.—Madison v. State, 189 P 
429. 

Cal——Peo, v. Russell, 156 Cal. 450, 
105 P 416. 

Ga.—Oliver v. State, 15 Ga. A. 452, 
83 SH 641; O'Neal v. State, 10 Ga. A. 
474, 73 SE 696. 

Til.—DuBois v. Peo., 200 Ill. 157, 
65 NE 658, 93 AmSR 183; Peo. v. 
Rosenberg, 213 Ill, A. 13. 
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unless his name is unknown,!* in which ease this 
fact should be averred as a reason for not setting 
Under certain statutes, however, it is not 
necessary for the indictment to charge an intent to 
defraud any particular person,*® or to state to whom 


it out.1* 


the false pretenses were made.}® 


averment is required, it is sufficient to allege that 
the pretense was made to, or that the person de- 
either private 2° or 
municipal,?! or, where the pretense was by adver- 
If the false pre- 
tenses are not made to the person from whom the 
goods are obtained, the indictment must show the 
relation between them so that it may appear how 
the pretenses could have caused the injury.?# 
Partnership.24 According to some of the authori- 


frauded was, a corporation, 


tisement, the public generally.?? 


Iowa.—State v. Clark, 141 Iowa 
297, 119 NW 719. 


Ikan.—In re Schurman, 40 Kan, 533, 


Zee 2G. 
La.—State v. Lewis, 41 La. Ann. 
590, 6 S 536. 


Mo.—State v. Fraker, 148 Mo. 143, 
49 SW 1017; State v. Dowd, 95 Mo. 
163, 8 SW 7; State v. Horn, 93 Mo. 
190, 6 SW 96; State v. McChesney, 
90 Mo. 120, 1 SW 841 [overr State 
v. Myers, 82 Mo. 558, 52 AmR 389]. 

Nebr.—Jacobs v. State, 31 Nebr. 33, 
47 NW 422. 

N. Y.—Peo. v. Fish, Sheld. 537, 4 
Park. Cr, 206. 

Tenn.—State v. Woodson, 5 

Humphr. 55. 

Tex.—Burd vy. State, 39 Tex. 509; 
Pilgrim v. State, 68 Tex. Cr. 175, 
150 SW 1170; Hunter vy. State, 46 Tex. 
Cr. 498, 81 SW 730. : 

Wis.—Bates v. State, 124 Wis. 612, 
103 NW 251, 4 AnnCas 365. 

Eng.—Reg. v. Sowerby, [1894] 2 
Q. B. 178; Rex v. Douglass, 1 Campb. 
212. 

[a] “Divers persons.”—An indict- 
ment for selling by false weights 
must specify the person to whom 
the sale was made. It is not suffi- 
cient to charge that accused sold to 
“divers persons,’ State v. Woodson, 
5 Humphr. (Tenn.) 55. i 

[b] Corporation, partnership, etc., 
defrauded.—(1) If the party de- 
frauded is an individual it is only 
necessary to allege his name, but-if 
the party injured is a corporation 
that fact must be alleged. Whitaker 
V., State, (Tex. Cr.).211.SW.787... (2) 
Where the name of the party de- 
frauded is not that of an individual, 
but such as might be applied to a 
corporation, partnership, or joint- 

“ stock association, it is necessary to 
state whether it is a corporation, 
partnership, or joint-stock associa- 
tion. State v. Horn, 93 Mo. 190, 6 SW 
96; State v. McChesney, 90 Mo. 120, 
1 SW 841; Whitaker v. State, supra; 
Nasets v. State, (Tex. Cr.). 82 SW 
698. See also infra text and notes 
25-28; and generally Indictments and 
Informations [22 Cye 351]. (3) An 
affidavit alleging that accused falsely 
pretended that he was the agent of 
a named company need not allege 
whether the company was a corpora- 
tion or a partnership, as it was not 
the party averred to have been in- 
jured. Houston v. State, 153 Aia. 
61, 45 S 228. (4) Allegations held 
sufficient to meet this requirement 
see ;Peo.. v.. Russell, 156 Cal. 450, 
105 P 416; Livingston v. State, 17 
Ga, A. 136, 86 SE 449. 

[e] Property obtained from agent. 
—(1) When goods are obtained from 
agent with authority to sell, the in- 
dictment may allege the agent as 
the person defrauded. Com. v. Blan- 
chette, 157 Mass. 486, 32 NE 658. 
(2) So where money belonging jointly 
to A, B, and C is obtained from the 
hand of A as the agent of B and C, 
the indictment properly lays it as 
obtained from A. Reg. v. Dent, 1 C. 


For later cases, developments and changes in the law see cumulative Annotations, 
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Where such an 


[§ 60] 


alleged.?° 


& K. 249, 47 HCL 249. (3) Where an 
indictment. charges the obtaining of 
property by means of a false pre- 
tense made to an agent or servant, 
it is not necessary to charge that 
such agent or servant was at the 
time acting within the scope of his 
authority. State v. Edwards, 124 
Md. 592, 92 A 1087. 

[d] Effect of omission.—Omission 
of the averment as to the person 
defrauded will render the indictment 
invalid. Current v. Peo., 60 Colo. 
362, 153 P 684; State v. Horn, 93 
Mo. 190, 6 SW 96; State v. McChes- 
90 Mo. 120, 1 SW. 841. 

In California, under Pen. Code 
§ 956, providing that when an of- 
fense involves the commission of, or 
attempt to, commit a private injury, 
and is described with sufficient cer- 
tainty to identify the act, an er- 
roneous allegation as to the person 
injured, or intended to be injured, 
is not material, an information 
charging that accused intended. to 
cheat and defraud R and C and that 
he obtained money by false pre- 
tenses of C is good, although it does 
not appear that he accomplished his 
purpose as to R, who did not own 
the property acquired. Peon Ve 
Hines, 5 Cal. A..122, 89 P 858. 

16. State v. Horn, 93 Mo. 190, 6 
SW 96; State v. McChesney, 90 Mo. 
120, 1 SW 841; Peo. v. Fish, 4 Park. 
Cr. CN. YY.) (206. 

17. State v. Horn, 93 Mo. 190, 6 
SW 96; State v. McChesney, 90 Mo. 
120, 1 SW 841; Peo. v. Fish, Sheld. 
(N. Y.) 537, 4 Park.’ Cr. 206. 

18. Ala.—Bazzell v. State, (A.) 
81S 183; Mack v. State, 63 Ala. 138. 

Md.—State v. Blizzard, 70 Md. 385, 
17 A 270, 14 AmSR 366. 

N. Y.—Peo. v. Rouss, 63 Misc. 135, 
118 NYS 483. 

N. C.—State vy. Ridge, 125 N. ¢. 
658, 34 SE 440; State v. Burke, 108 
IN: Cam50P. Loe Se hoo: 

Eng.—Sill v. Reg., 1 E. & B. 553, 
72 MCL 553, 118 Reprint 542. 

19, Rex y. Leverton, 11 Alta. L. 
355, 84 DomLR 514, 28 CanCrCas 61, 
[1917] 2 WestWkly 584. 

20. Ala.—Bailey v. State, 159 Ala. 
4, 5, 48 S 791, 17 AnnCas 623 {quot 
Cyc]. 

Ill.— Peo. y. Goodhart, 248 Tl, 373, 
94 NE 148. 

Minn.—State v. Hulder, 78 Minn. 
524, 81 NW 532. 

Mo.—State v. Turley, 142 Mo. 403, 
44 SW 267. 
ee eee v. Kauffman, 23 Pa, Dist. 
ie eee Oe vy. State, (Cr.) 438 SW 

[a] It is not necessary to state 
the name or names of the person 
or persons connected with the corpo- 
ration to whom the false representa- 
tions were made. Peo. y. Goodhart, 
248 Til, 373, 94 NE 148; State v. Hul. 
der, 78 Minn. 524, 81 NW 532; State 
v. Turley, 142 Mo. 403, 44 Sw 267. 
euntre Pruitt v. State, (Tex. Cr.) 202 
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ties it is sufficient to allege that the false pretenses 
were made to a partnership by its firm name.?° Ac- 
cording to others, however, where the persons alleged 
to have been defrauded compose a partnership, the 
indictment must contain the names of the individuals 
composing the partuership,?° or a proper excuse for 
the omission.?* And it has been held that an allega- 
tion in an indictment that false representations were 
made to a firm composed of certain persons, whose 
names are given, is not sufficiently definite, but, the 
name of tie specific person to whom such represen- 
tations were made is necessary.”8 

(5) Falsity. The indictment must nega- 
tive by special averment the ‘truth of the pretense 
It is not, however, essential that the 
indictment should aver, in express terms, that the 


21. Roberts v. Peo.,~9 Colo. 458, 
13 P 6380; Com. v. Mulrey, 170 Mass. 
103, 49 NE 91; Peo. v. New York 
ue Ct ‘Over 7G. ls gcio: sriINee ean 


[a] Unnecessary to state names 
of officers.—An indictment need not 
state the names of aity officers 
through whose hands the false rep- 
resentations had to go for approval 
before reaching the city treasurer, 
from whom the property was ob- 
tained; nor need it allege any repre- 
sentations made to the treasurer. 
Com. v.. Mulrey, 170 Mass. 103, 49 


NE 91. 
22. Reg. [1894] 2 
81 


Q. B. 766. 

23, Bazzell v. State, (Ala. A.) 

S 183; Peo. v. Behee, 90 Mich. 356, 
51 NW 515; Owens v. State, 83 Wis. 
496, 53 NW 7386; Reg. y. Tully, 9 C. 
& PB. 227, 38 ECL 142. But see Peo. 
v. Fitzgerald, 92 Mich.. 328, 52 NW 
726 (the allegation, in an informa-. 
tion for obtaining money for a char- 
ity under false pretenses that. the 
person to whom the false represen- 
tations were made was a member of 
the copartnership of which the 
money was fraudulently obtained is 
sufficient to show the agency and au- 
thority to give in charity). 

24, See Indictments and Informa- 
tions [22 Cye 351]. : 

25. State v. Williams, 103 Ind. 235, 
2 NE 585; Stoughton y. State, 2 Oh. 
St. 562. : 

26. State vy. Tatum, 96 Miss, 430, 
50 S 490; Bates v. State, 124 Wis. 
612, 1083 NW 251, 4 AnnCas 365, 

[a] The christian and surnames 
of the individuals composing the 
partnership must be given. State v. 
Tatum, 96 Miss. 430, 50 S 490. 

27. State vy. Tatum, 96 Miss. 430, 
50 S 490. 

28. McLendon y. State, 16 Ga. A. 
262, 85 SE 200. 

a U, S.—U. 8. -v. Post, 113 Fed) 


Cal.—Pee. vy. Griffith, 122 Cal. 212, 

54. P 725; Peo. vy. Carpenter, 6 Cal. 

A. 231,.91 P 809. 

Rare gene a v. State, 16 4a. 
Ga.—McLendon y. State, 16 Ga. A. 

262, 85 SH 200; Jacobs v. State, 4 

Ga. A. 509, 61 SE 924, 


v. . Silverlock, 


Ill.— Keyes y. Peo., 197 Til. 638, 
64 NE 730; Barton y. P60, koe OL 
405, 25 NE 776, 25 AmSR 375, 10 


INO Ses Peo,. vy. Manns, 146° Til. 
Ind.—Woodsmall y. State, 179 Ind. 
697, 102 NE 130; Merrill v, State, 156 
Ind. 99, 59 NE 322: Campbell vy. State, 
154 Ind. 309, 56 NE 665; Funk v. 
State, 149 Ind. 338,-49 NE 266; Pat- 
tee v. State, 109 Ind. 545, 10 NH 421; 
State v. Long, 103 Ind. 481, 3 NE 
169; State v. Timmons, 58 Ind, 98; 
Keller y. State, 51 Ind. 141; State 
Memmi, & eee 489. 
owa.—state v. Loser, 132 Iowa 
419, 104 NW 3887; State v. Webb, 26 
Iowa 262. fe ; - 
Kan.—State v. Wilson} 73 Kan. 334, 
MNase Teas es Bey eS PLS 


same title, page and note number, ‘ # 
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pretense was ‘‘false.’? 3° Such averments must be | so certain, specific, and distinct #1 as to enable ac- 


80 P 639, 84 P 737, 117 AmSR 479; 
State v. Crane, 54 Kan. 251, 38 P 
270; State v. Palmer, 50 Kan. 318, 32 
P 29; State v. Metsch, 37 Kan. 222, 
POP 2515 
Ky.—Com. v. Lacey, 158 Ky. 584, 
165 SW 971; Com. v. Nunnelly, 124 
SW 313; Com. v. Caldwell, 121 SW 
480; Com. v. Viser, 70 SW 8382, 24 
KyL 1161; Com. v. Sanders, 98 Ky. 
12, 32 SW 129, 17 Kyl 544; Com, v. 
Still, 83 Ky. 275. 
117 Me. 254, 


Me.—State v. 
103 A 585. 

Md.—State v. Blizzard, 70 Md. 385, 
17. A 270, 14 AmSR 366. 

Mass.—Com. vy. Morrill, 8 Cush. 
571; Com. v. Hastman, 1 Cush. 189, 
48 AmD 596. 

Mich.—Peo. v. Lennox, 106 Mich. 
625, 64 NW 488; Peo. vy. Fitzgerald, 
92. Mich. 328, 52 NW. 726; Peo. v. 
Behee, 90 Mich. 356, 51 NW 515; Peo. 
See eo ee 71 Mich. 348, 388 NW 


Kerr, 


‘ Miss.—State v. Freeman, 103 Miss. 
764, 60 S 774; State v. Mortimer, 82 
Miss. 443, 34 S 214; Smith v. State, 
55 Miss. 513. 

Mo.—State v. Loesch, 180 SW 875; 
State v. Roberts, 201 Mo. 702, 100 SW 
484; State v. De Lay, 93 Mo. 98, 5 
SW 607; State v. Bradley, 68 Mo. 140; 
State v. Peacock, 31 Mo. 413. 


Mont.—State y. Phillips, 36 Mont. 
212,592 P 299. 

N. J.—State v. Murphy, 68 N. J. 
L. 235, 52 A 279; State v. Riley, 65 
N. J. Li. '624, 48 A536; State. v. 
Luxton, 65 N. J. L. 605, 48 A 535; 


Cunningham y. State, 61 N. J. L. 666, 
40 A 696. 

N. Y.—Thomas v. Peo., 34 N. Y. 
351; Peo. v. Winner, 80 Hun 130, 30 
NYS 54; Barber v. Peo., 17 Hun 366; 
Peo, wv.-Hart, 35. Misc., 182,71 NYS 
492, 15 N. Y. Cr. 483; Peo. v. Gates, 
13 Wend. 311; Peo. v. Haynes, 11 
Wend. 557 [rev on other grounds 14 
Wend. 546, 28 AmD 530]; Peo. v. 
Stone, 9 Wend. 182; Skiff v. Peo., 2 
Park. Cr. 139; Peo. v.~Conger, 1 
Wheel. Cr. 448, 4 CityHallRec 65. 

N, C.—State v. Carlson, 171 N.C. 
818, 89 SE 30, 34; State v. Lambeth, 
80 N. C. 393; State v. Pickett, 78 N. C. 
458; State v. Burrows, 33 N. C. 477. 
ae D.—State v. Henderson, 176 NW 
126. 

Oh.—Horton v. State, 85 Oh. St. 
13, 96 NE 797, 39 LRANS 423, Ann 
Cas1913B 90; State v. Trisler, 49 Oh. 
St. 583, 31 NE 881; Redmond v. State, 
385 Oh. St. 81; Winnett v. State, 18 
Qh. Gir. Ct. 515, 2 Oh. Cir. Dec. 245. 

Pa.—Com. vy. Wallace, 114 Pa. 405, 
6 A 685, 60 AMR 353. But see Com. 
v. Rosenberg, 1 Pa. Co. 273 (where 
indictment charged the offense in the 


language of the statute); Com. v. 
Adiey, 1 Pearson 62; Com. v. Gal- 
braith, 6 Phila. 281. 

Tenn.—Britt v. State, 9 Humphr. 
31; Jim v. State, 8 Humphr. 603; 
Tyler v. State, 2 Humphr. 37, 36 
AmD 293. 

Tex.—State v. Levi, 41 Tex. 563; 


State v. Dyer, 41 Tex. 520; Moore v. 
State, 81 Tex. Cr. 606, 197 SW 728; 
Hubbert v. State, 66 Tex. Cr. 370, 
147 Sw 267: Fairy v. State, 50 Tex. 
Cr. 396, 97 SW 700. But see Arnold 
v. State, 11 Tex. A. 472 (averments 
of falsity not necessary in an in- 
dictment for swindling since the act 
of March 26, 1881). 
Wyo.—Martins v. State, 17 Wyo. 
319, 328, 98 P 709, 22 LRANS 645 


cit ce]. 
being Hamilton v. Reg. 9 Q. B. 
971, 58 ECL 271, 115 Reprint 1277; 


Rex v. Airey, 2 Hast 30, 102 Reprint 
279: Rex v. Perrott, 2 M. & Sirs 
105 Reprint 422, 8 ERC 117. 

[a] Negativing truth of pretense 
that accused was out of debt.—Where 
the charge is that accused falsely 
represented himself to be out of debt, 
the indictment should allege specific 
sums owed fe oes Barber v. Peo., 
17 Hun (N. Y.) 3 

[b] Wogativing truth of pretense 
that property owned was not encum- 


bered.—(1) In a prosecution for sell- 
ing encumbered property under a rep- 
resentation that it was clear, an al- 
legation of the information that at 
the time of the sale the property was 
encumbered by a mortgage  suffi- 
ciently charges that the mortgage 
was unpaid. State v. Wilson, 73 
Kan? 334,80 P 6389, 84 P 737, 117 
AmSR 479. (2) Where it is charged 
as a part of the false pretenses that 
certain real estate was falsely rep- 
resented to be free from prior encum- 
brances, the prior encumbrances 
should be set out or described. Mc- 
Lendon v. State, 16 Ga. A. 262, 85 SH 
200; Keller v. State, 51 Ind. 111. (3) 
An indictment for obtaining the sig- 
nature of a person to a note for the 
accommodation of accused by false 
representations that his real estate 
was free from all liens and encum- 
brances must state the nature of the 
alleged lien or encumbrance on the 


jland. Peo. v. Winner, 80 Hun 130, 
30 NYS 54. (4) An accusation under 
Pen. Code (1895) § 668, providing 


that a person who has given a lien 
under Civ. Code (1895) § 2800, giving 
a landlord a lien for supplies fur- 
nished, or any other lien, shall, when 
giving a new lien under that section 
on the same property to another per- 
son, inform such person if interro- 
gated as to the facts, of the amount 
of such prior lien and to whom given, 
and making him guilty of a misde- 
meanor if he shall give false infor- 
mation, must allege such facts as 
show that the prior lien alleged to 
have been given was, in fact, a valid 
subsisting lien on the same property 
on which the subsequent lien was 
given. Jacobs v. State, 4 Ga. A. 509, 
61 SE 924. .(5) A mechanic’s lien 
attaches as the material is furnished 
or labor performed, although, if a 
notice is not recorded within the 
time specified in the statute, the lien 
is not enforceable; and therefore an 
information for obtaining money un- 


der false pretenses, which shows that’ 


liens to the amount of six thousand 
dollars existed against certain prop- 
erty at the date of the representa- 
tions that the property was free 
from liens, and that subsequently, 
and within the statutory time, no- 
tices of lien were recorded, suffl- 
ciently avers the falsity of the repre- 
sentations. Peo. v. Moxley, 17 Cal. 
A. 466, 120 P 48. (6) In indictment 
for swindling by selling personal 
property on false representation that 
it was unencumbered, a mortgage 
must be set out with sufficient par- 
ticularity to accurately describe it, 
but not necessarily in full. Moore 
vy. State, 81 Tex. Cr. 606, 197 SW 
728. 

[ec] Negativing truth of pretense 
of ownership.— (1) An indictment 
which alleged that accused, by 
falsely pretending to another that he 
owned certain timber and had a sum 
of money in the bank, obtained a 
certain sum and a horse from him, 
but for which false pretenses the 
owner would not have parted with 
his property, was insufficient for not 
negativing accused’s ownership of 
the property which he claimed to 
own. Com. v. Caldwell, (Ky.) 121 SW 
480. (2) That accused was not and 
had never been the owner, etc., is a 
sufficient denial of the truth of rep- 
resentations as to ownership. Mer- 
rill v. State, 156 Ind. 99, 59 NE 322. 

[d] Negativing pretense as to 
power to do certain thing.—When 
the pretense alleged is that accused 
had power to do a certain thing, the 
indictment must deny possession of 
the power, and the belief of the ac- 
cused in his power and the intent to 
use the power. U. S. v. Post, 113 
Fed. 852. ¢ 4 

[e] Substantial not merely literal 
truth to be negatived.—An indictment 
for obtaining goods by false pre- 
tenses must negative the substantial 
truth, and not merely the literal 
truth, of the representation as a 


means whereby accused obtained the 
aes Redmond v. State, 35 Oh. St. 


30, Britt v. State, 9 Humphr. 
(Tenn.) 31. 

31. Funk v. State, 149 Ind. 338, 49 
NE 266; State vy. Bradley, 144 La. 


459, 80 S 657; State v. Murphy, 68 
N-J. Li. 285, 52 A 279; Peo. v. Win- 
ner, 80 Hun 180, 80 NYS 54. And 
see cases Supra note 29; infra this 
note. 

[a] Averments held sufficient.— 
(1) Peo. v. Rogers, 35 Cal. A. 123, 
169 P 399; Stoltz v. Peo., 59 Colo. 
342, 148 P 865; Merrill v. State, 156 
Ind, 99, 59 NE 322; State v. Tripp, 
113 Iowa 698, 84 NW 546; Com. v. 
Whitney, 3 SW 533, 8 KyL 776; Com. 
v. Sessions, 169 Mass. 329, 47 NE 
1034; Peo. v. Fitzgerald, 92 Mich. 328, 
52 NW 726; State v. Hulder, 78 Minn. 
524, 81 NW 582; Oxx v. State, 59 
N. J. L. 99, 85 A 646; Peo. v. Elite 
Distributing Co., 76 Misc. 577, 137 
NYS 235, 27 N.Y.Cr. 345; State v. Carl- 
son, 171 N. C. 818, 89 SE 30; State 
v. Stewart, 9 N. D. 409, 83 NW 869; 
Matter of Fitzpatrick, 21 Oh.. Cir. 
Ct. 519, 11 Oh. Cir. Dec. 695; Com. v. 
Wallace, 114 Pa. 405, 6 A 685, 60 
AmR, .353;,..Com.- v:.. White,..:24 Pa. 
Super. 178; Tyler v. State, 2 Humphr. 
(Tenn.). 37, 36 AmD: 293;, State: wv. 
Switser, 63 Vt. 604, 22 A 724, 25 
AmSR 789; State v. Ryan, 34 Wash. 
597,76 P 90; Baker vs State, 20 
Wis. 135, 97 NW 566; Rex v. Airey, 
2 East 30, 102 Reprint 279. (2) Indict- 
ment which states that accused solda 
piano by representing that it was 
secondhand and that he had _ pur- 
chased it for two hundred and fifty 
dollars, which was less than it was 
worth, and that accused was not in 
fact the owner of the piano and had 
never owned it, is not insufficient in 
failing to specifically deny that ac- 
cused purchased the piano for two 
hundred and fifty dollars, since the 
allegation that he was not and had 
never been the owner was a suffi- 
cient denial thereof. Merrill v. State, 
156 Ind. 99, 59 NE 322. (3) Repre- 
sentation that accused had suffered 
a certain injury is sutliciently nega- 
tived by an averment that he “‘had 
not at any time received any injury 
whatever.” State v. Hulder, 78 Minn. 
524, 81 NW _ 532. (4) Where the 
false pretense alleged is that ac- 
cused represented that six men 
named had agreed to furnish him 
money to pay his debts, it is not 
necessary in negativing the represen- 
tation to allege that no one of the 
six would furnish the money, for if 
all had not made the agreement the 
pretense was false even if one or all 
of them would furnish the money, 
since the crime does not depend on 
whether prosecutor would suffer loss. 
State v. Switser, 63 Vt. 604, 22 A 724, 
25 AmSR 789. (5) An indictment 
charging accused with obtaining 
goods by false pretenses, setting out 
such statements and representations 
sufficiently negatives the pretenses 
by the averment that ‘all said state- 
ments and representations were false, 


and known to be false by the ac- 
cused when made.” Com. v. Whitney, 
3 SW 533, 534, 8 Kyl 776. (6) An 


indictment for false pretenses, which 
alleges that accused was legally en- 
titled to county warrants of a des- 
ignated value for services as con= 
stable in small offense cases tried 
before a designated justice of the 


“peace, but that he was not entitled 


to receive a county warrant of a 
larger sum designated, which he well 
knew, and that he drew from the 
county a warrant, including costs 
taxed in his favor on false bills of 
costs to a designated amount and 
also legal costs to a designated 
amount, suffictently avers the false 
character of the pretenses. State v. 
Morgan, 109 Tenn. 157, 69 SW 970. 

[b] Averments held insufficient.— 
(1) Peo. v. Carpenter, 6 Cal. A. 281, 
91 P 809; Peo. v. Behee, 90 Mich. 
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cused to prepare his defense intelligently.®? 
not sufficient to allege that accused ‘‘falsely’’ rep- 
resented,®* or that ‘‘by such false and fraudulent 
pretense’’ he acquired the property,?4 or that he 
knew that the pretenses were false.®** 
which are in the nature of negatives pregnant and 
admit an implication which destroys or renders im- 
material the effect of the pretenses charged are in-. 
When necessary to apprise accused of 
the evidence he must meet, the negation of the 
truth of the pretense must allege affirmatively in 
what the falsehood consisted,**7 but in alleging the 
falsity of the pretense it is not necessary that all 


sufficient.®°® 


the facts be set forth in detail.?8 


ment that the pretense was false will be deemed suf- 


4 
356, 51 NW 515; State v. Mortimer, 
82 Miss. 448, 34 S 214; State v. Rob- 
erts, 201 Mo. 702, 100 SW 484; State 


Waa brisier, (49. Oh. St. 583,)°31-° NE 
881; Redmond v. State, 85 Oh. St. 
81. (2) An indictment which al- 


leges that accused sold a note exe- 
cuted by designated persons, repre- 
senting it was valid and that there 
was no legal defense thereto; that 
the note was null and void; and that 
defendants knew it was subject to a 
legal defense, is defective for failing 
to allege the facts showing the note 
to be void, and the facts constituting 
the legal defense thereto. Com. v. 
Viser, 70 SW 832, 24 KyL 1161. 

82. Funk v. State, 149 Ind. 338, 
49 NE 266; State v. Murphy, 68 N. J. 
235, 52A 279% State vi Luxton, 65 
NES.. 605;,. 48° A 535; Peo: vi Win- 
ner, 80 Hun 130, 30 NYS 54. 

33. Cal.—Peo. y. Carpenter, 6 Cal. 
AC 2B, "91 P' 809. 

Ky.—Com. v. Sanders, 98 Ky. 12, 
32 SW 129, 17 KyL 544. 

Mich.—Peo. y. Behee, 90 Mich. 356, 
51 NW 515. 

Mo.—State v. Bradley, 68 Mo. 140. 

Pa.—Com. y. Adley, 1 Pearson 62, 

Eng.—Reg. v. Kelleher, 14 Cox C. 
Cree ta sex ay oPerott, 2M.) .& US: 
379, 105 Reprint 422. 

84. State v. Levi, 41 Tex. 563. 

85. State v. Bradley, 144 La. 459, 
80 S 657; Peo. v. Reynolds, 71 Mich. 
3438, 38 NW 9238; State v. Pickett, 78 


N. . 458; Moore v. State, 81 Tex. 
Cr O0G. LOT SW “7285 729. Lert’ Cyey. 
But see Com. v. Scroggin, 60 SW 


528, 22 KyL 1328 (holding that the 
words “then and there well know- 
ing,” ete., to be sufficient as nega- 
tiving the truth of the pretense). 

SG. Feo.) vy. Grifath: 122) Cal 202, 
54 P 725; State v.’ Smith, 8 Blackf. 
(Ind.) 489; State v. Mufphy, 68 N. J. 


L. 235, 52 A 279; Cunningham v. 
State, 61 N. J. Li. 666, 40° A’ 696; 
State v. Trisler, 49 Oh. St. 583, 31 


NE 881; Redmond v. State, 35 Oh. St. 
81; Dillingham v. State, 5 Oh. St. 280. 

[a] Bule applied.—(1) An indict- 
ment which charged the false pre- 
tense to be that R and six other 
persons owed accused three thousand 
dollars and which in negativing the 
pretense alleged that R and five other 
persons did not owe accused three 
thousand dollars is insufficient. State 
v. Smith, 8 Blackf. (Ind.) 489. (2) 
An averment that accused obtained 
the signature to a note for four hun- 
dred dollars by the pretense that 
e was engaged in an extensive spoke 
anufacturing business is not suffi- 
ciently negatived by an averment 
that he was “not engaged in an ex- 
tensive spoke manufacturing busi- 
ness,” since it only denies that the 
business was extensive, and a man 
might be good for four hundred dol- 
lars without having an extensive 
business. Dillingham v. State, 5 Oh. 
St. 280. (3) An indictment charg- 
ing accused with falsely represent- 
ing that he was the owner of sev- 
eral parcels of land does not suffi- 
ciently negative the truth thereof by 
an allegation that defendant “was 
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A general aver- 


not then and there the owner of all 
of said real estate,’ since defendant 
might have been the owner of all 
Save an inSignificant parcel of the 
land. State vr Trisler, 49 Oh.” St. 
583, 31 NE 881. (4) An indictment 
for obtaining money by false repre- 
sentations, charging that defendant 
represented that he was the owner of 
and in the possession of certain land, 
and, by reason of such ownership 
and possession, had full authority to 
let it, and that, at the time accused 
made such representations, he was 
not the owner of and in the posses- 
sion of such land, and had no author- 
ity to let it, ete., is insufficient, as it 
does not deny that accused owned the 
land in question, nor that he was in 
possession thereof, but avers that he 


was not the owner “and” in posses- 
sion. Peo. v. Griffith, 122 Cal. 212, 
54.6725. 

37. Cal.—Peo. v. Carpenter; 6 Cal. 


A..231, 91 P 809. 

I1l.—Moore v. Peo., 190 Ill. 331, 60 
NE 535. 

Ind.—Keller y. State, 51 Ind. 111. 

La.—State y. Bradley, 144 La. 459, 
80 S 657. 

Mo.—State v. Stowe, 182 Mo. 199, 
33 SW 799. 

N. Y.—Peo. v. Winner, 80 Hun 130, 
30 NYS 54. 

Pane C.—State v. Lambeth, 80 N. C. 

Oh.—Du Brul v. State, 80 Oh. St. 
52, 87 NE 837; State v. Trisler, 49 
Oh. St. 583, 31 NE 881. 

Tex.—Wills vy. State, 24 Tex. A. 
400, 6 SW 316. 

Hing.—Reg. v. Wickham, 10 A. & BH. 
34, 37 ECL 48, 113 Reprint 14. 

[a] Rule applied.—(1) Indictment 
charged the false pretense as being 
a representation that a promissory 
note delivered by accused was a good 
and valuable security, and negatived 
the representation merely by stating 
that the note “was not.a good and 
valuable security for the sum of 
21 pounds or for any other sum.” 
The negation was deféctive in not 
stating in what respect the note 
was not valuable. Reg. v. Wickham, 
10 A. & H. 34, 37 ECL 43, 118 Reprint 
14. (2) Indictment fatally defective 
which charged swindling by means of 
an invalid and spurious note which 
defendant represented to be valid 
and genuine, knowing the contrary, 
and which set out the note, appar- 
ently valid on its face, in hee verba, 
but did not allege the facts which 
rendered it worthless. Wills'y. State, 
24 Tex, A. '400,;°6 SW 316.  (3)° In- 


dictment is bad which charges ac-| 


cused with obtaining property by 
falsely pretending to be the unquali- 
fied owner of certain horses ex- 
changed therefor, when such horses 
were in fact encumbered by mort- 
gage, but fails to state the parties to 
the mortgage, or its date or amount, 
or the county where recorded, or 
whether possession was delivered to 
the mortgagee and retained by him, 
or whether the mortgage was re- 
corded. State v. Stowe, 132 Mo. 199, 
33 SW 799. (4) Indictment for oh- 


For later cases, developments and changes in the law see cumulative Annotations, 
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ficient after verdict.®® 
Several pretenses. 

alleged, they need not all be negatived; as only one 
need be proved to convict, so only the one relied on 
for conviction need be negatived.*° 
ever, several pretenses are charged, and the truth 
of some of them is not properly negatived, and a 
general verdict. of guilty is rendered, the judgment 
will be reversed.‘ 

(6). Effectiveness. 
show that the property was obtained by means of 
the false pretense alleged.*” 
charge in terms or in substance that the person de- 
frauded relied upon the truth of the false state- 
ment, pretense, or token, and was induced thereby 


Where several pretenses are 


Where, how- 


The indictment must 


The indictment should 


taining money by a mortgage on a 
particular lot of cattle which accused 
did not own, by means of false rep- 
resentations as .to the . ownership 
thereof, is not defective in failing 
to allege that accused had no other 
cattle on which he gave the mort- 
gage, nor that the money loaned was 
not secured by other cattle. Moore 
V.-be0), 5190 iy 839,460 Nib abepe. Wp) 
An allegation that the false pretense 
was that agcused said a horse which 
he traded to prosecutor ‘was all 
right,” whereas in truth it. was not 
all right, but diseased to such an 
extent as to render it worthless, is 
not a sufficient negativing; the in- 
dictment should allege in what re- 
spects the horse was not all right. 
State v. Lambeth, 80 N. CGC. 393. 
Contra Waterman y. State, 114 Ga. 
262, 40 SE 262. 

38. State v. Phillips, 36 Mont, 112, 
92 P 299) 

39. State v. Luxton, 65 N. J. L. 
605, 48 A535. , 
FR, Inc.—State v. Smith, 8 Blackf. 
La.—State yv. Seipel, 104, Lia,-67, 


28 S 880. 

Mass.—Com. v. O’Brien, 172 Mass. 
248, 52 NE 77; Com. v. Sessions, 169 
Mass. 329, 47 NE 1034: Com. vy. Ste- 
venson, 127 Mass. 446; Com. yv. Mor- 
rill, 8 Cush. 571. 

N. J.—Cunningham y. State, 61 
N. J. L. 666, 40 A 696. 

N. Y.—Peo. v. Péckens, 153 “Nw. 
576, 47 NE 883; Peo. v. New York 
County Ct. Oyer &'T., 83 N. Y. 436; 
Thomas v. Peo., 34 N. Y. 351; Biel- 
schofsky v.'Peo., 8 Hun 40 [aff 5 
Thomps. & C. 277]; Peo. v. Highie, 
66 Barb. 131; Peo. v. Gates, 13 Wend. 
311; Peo. v.. Haynes, 11° Wend, 557 
[rev on other grounds 14 Wend. 546]; 
Peo. v. Stone, 9 Wend. 182; Skiff v. 
Peo., 2) Park. @r: 139. 
clone D.—State v. Henderson, 176 NW 

Tex.—Brown v. State, (Tex. Cr.) 
22 SW 22. 

Eng.—Hamilton ‘v.'Reg., 9'@.' B 
271, 58 ECL 271, 115 Reprint 1277. 

41. Reg. -v. Wickham, 10 A. & HB. 
34, 37 ECL 43, 113 Reprint 14. 

42. Ala.—Tennyson ‘“v. State, 97 
Ala. 78, 12 S 391: Copeland vy. State, 
97 Ala. 30, 12 S 181; Cowles v: State, 
50 ‘Ala. 454. 

Ark.—Roberts v. State, 85 Ark. 435, 
437, 108 SW 842 [quot Cyc]. 


Cal.—Peo. v.. Cadot, 188 Cal: 527, 
71 P' 649; Peo, v. Haas, 28 Cal. Ai 
£32,°151 P 672: Peomy, Bliss, (A.) 


190 P1046; Peo. “vy, Kahler, 26 Cal. 
A.’ 449, 147 P 228. “Peo, “vy, White, 7 
Cal. A. 99, 93 P 683 [quot Cyc]; Peo. 
Vv; Hines, (5\f.@aly¥ Alo199' )89--pire5a) 
See also Dis. op. Peo, vy. Griesheimer, 
peas 44,°167 PR 521° 526 “Lauot 
ye]. ! 

5g on State v. Penley, 27 Conn. 


Fla.—Cook vy. State, 51 Pla. 36, 40 
S 490; Jones v. State, 22 Ma. 532% 
Pendry v. State, 18 Fla. 191; Ladd 
v. State, 17 Fla, 215. 

Ga.—Jackson y. State, 118 Ga. 125; 
44 SH 838; McLendon v. State, 16 Ga. 


Same title, page and note number. 
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to part with his money or property.*® No particular 
form of words is, however, necessary for this pur- 
Any words that express this idea or from 
which it can be clearly inferred will be sufficient.*® 
An allegation that ‘‘by means of the false pre- 
tense,’’ or ‘‘relying on the false pretense,’’ or the 
hike, is sufficient where it is apparent that the deliv- 


pose.t# 


A. 262, 85 SE 200; Jacobs v. State; 
4 Ga. A. 509, 61 SE 924, 

Ill.— Peo. v. Holtzman, 272 Tll. 447, 
112 NE 370. 

Ind.—State v. Ferris, 171 Ind. 562, 


86 NE 993, 41 LRANS 1738; Clark 
v. State, 166 Ind. 288, 77 NE 52; 


State v. Connor, 110 Ind. 469, 11 NE 
454; State v. Williams, 103 Ind. 235, 
2 NE 585; Abbott v. State, 59 Ind. 
7103; (Clifford ww. State; 56. Ind. 245; 
Jones v: State, 50 Inde 478; Todd v. 
State, 81 Ind. 514: Johnson vy. State, 
11. Ind. 481; State v. Orvis, 13 Ind. 569. 
_. _Iowa.—State v. Carter, 112 lowa 
15, 83 NW 715; State v. Neimeier, 66 
Iowa 634, 24 NW 247; State v. Dowe, 
27 Iowa 273, 1 AmR 271. 

Kan.—State, v. Metsch, 37 Kan. 
mee Loreen ts 

Ky.—Smith v. Com., 141 Ky. 534, 
133 SW 228; Bryant v. Com., 104 Ky. 
593, 47 SW 578, 20 KyL 790. 

Me.—State v. Kerr, 117 Me. 254, 
rast A 585; State v. Philbrick, 31 Me. 

Mass.—Com. y. Dunleay, 153 Mass. 
330, 26 NE 870;. Com. v. Lee, 149 
Mass. 179, 21 NE 299; Com. v. Howe, 
132 Mass. 250; Com. v. Stevenson, 127 
Mass. 446; Com. v. Parmenter, 121 
Mass. 354; Com. v..Coe, 115 Mass. 
481; Com. v. Dean, 110 Mass. 64; Com. 
v. Hooper, 104 Mass. 549; Com. v. 
Lincoln, 11 Allen 233; Com. v. Jef- 
fries, 7 Allen 548, 83 AmD 712; Com. 
v. Goddard, 4 Allen 312; Com. v. Lan- 
nan, 1 Allen 590; Com. v. Strain, 10 
Metc. 521; Com. v. Harley, 7 Mete. 
462. 

Mich.—Peo. v. Brown, 71 Mich. 296, 
88 NW 916;~Peo. v. Cline, 44 Mich. 
290, 6 NW 671; Enders v. Peo., 20 
Mich, 233. : 

Minn.—State v. Butler, 47 Minn. 
483, 50 NW 532; State vy. Thaden, 43 
Minn. 325, 45 NW 614. 

Miss.—State v. Freeman, 103 Miss. 
764, 60 S 774; State v. Mortimer, 82 
Miss. 443, 34 S 214; Denley v. State, 
12 S 698. 

- -Mo.—State v. Plotner, 185 SW 192; 

State v. Foley, 247 Mo. 607, 153 SW 
1010; State v. Miller, 212 Mo. opel La 
Sw 18; State v. Pickett, 174 Mo. 663, 
74 Sw 844; State v. Smallwood, 68 
Mo. 192; State v. Vorback, 66 Mo. 
168; State v. Saunders, 63 Mo. 482; 
State v. Evers, 49 Mo. 542; State v. 
Bonnell, 46 Mo. 395. 

Mont.—State v. Phillips, 36 Mont. 
112, 92 P 299; Terr. v. Underwood, 
8 Mont. 131, 19 P 398. 


Nebr.—Cowan vy. State, 22 Nebr. 
519, 35 NW 405. 

N. H.—State v. King, 67 N. H. 219, 
34 A 461. 


N. M.—State v. Faggard, 25 N. M. 
Tope Lilie bs tO. 

N. Y.— Peo. v. Rice, 128 N. Y. 649, 
299 NE 146; Peo. v. Jefferey, 82 Hun 
409,. 31. NYS» 267; Clark v. Peo., 2 
Lans. 329; Peo. v. Higbie, 66 Barb. 
131: Peo. v. Gates, 13 Wend. 311; Peo. 
y. Herrick, 13 Wend. 87; Peo. v. Con- 
ger, 1 Wheel. Cr. 448, 4 CityHallRec 


65. 

Oh. —Norris ay State, 25 Oh. St. 
9147, 18 AMR 291. 

Okl.—Taylor v. Terr., 2. Okl. Cr. aL, 


99 P 628. 

Or.—State v. Bloodsworth, 25 Or. 
83, 34 P1023. ; 

Pa.—Com. v. Binkley, 16. Pa. Dist. 
548, 32 Pa. Co. 628, 10 Del. Co. 144, 
23 LancLRev 352. 
“Tenn.—State v. Tate, 6 Humphr. 
424. 
- Tex.—Albertson v. State, 84 Tex. Cr. 
574, 208 SW 923; Johnson v. State, 
57. Tex. Cr. 347, 123 SW 143; Robin- 
son v. State, 60 Tex. Cr. 353, 132 SW 
354; Hunter v. State, AGe) Dex. 4 (Crs 
498, 81 SW 730; Hurst. v. State, 39 
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Tex. Cr. 196, 45 SW »73; Cummings 
v. State, 36 Tex. Cr, 152, 36 SW 
266; Nasets v. State, (Cr.) 82 SW 
698; Curtis v. State, 31 Tex. Cr. 39, 
19 SW 604; Hightower v. State, 23 

Tex. A. 451, 5 SW 3438; Mathena v. 

State, 15 Tex. A. 473; Lutton v. State, 

14 Tex. A. 518; White v. State, 3 Tex. 

A. 605. 

Pid Va.—State v. Hurst, 11 W. Va. 
Wis.—State y. Green, 7 Wis. 676. 
Wyo.—Haines vy. Terr., 3 Wyo. 167, 

Sue tee 
Eng.—Reg,. v. Kelleher, L. R. 2 Ir. 

Ids URegti wr iCloss,! 7i.Cox "C.'C1 494; 

Rex v. Reed, 7 C. & P. 848, 32 ECL 


904, 

[a] Indictments held sufficient.— 
Meek v. State, 117 Ala. 116, 23 S 155; 
Addington v. State, 16 Ala. A. 10, 
74 S 846; Gardner v. State, 4 Ala. 
A. 131, 58 S 1001; Peo. v. Henninger, 
20 Cal. A. .79, 128 P 352; McLendon 
v. State, 16 Ga. A. 262, 85 SE 200; 
State v: Carter, 112 Iowa 15, 883 NW 
715; State v. Terrill, 87 Kan... 745, 
125 P 65; Smith v. Com., 141 Ky. 534, 
133 SW 228; State v. Jordan, 34 La. 
Ann. 1219; Com. v. Mulrey, 170 Mass. 
103, 49 NE 91; Com, v. Blanchette, 
157 Mass. 486, 32 NE 658; 
Howe, 132 Mass. 250; Com. v. Lin- 
coln, 11 Allen (Mass.) .233; Com. v. 
Nason, 9-Gray (Mass.) 125; Peo. v. 
Stockwell, 135 Mich. 341, 97 NW 765; 
Peo. v. Luttermoser, 122 Mich. 562, 
81 NW 565; Peo. v. Spiegel, 143 N. Y. 
107, 38 NE 284 [aff 75 Hun 161, 26 
NYS 1041]; Peo. v. Baker, 137 App. 
Div. 824, 122 NYS 516; State v. Mor- 
gan, 109 Tenn. 157, 69 SW 970; Fairy 
Wier states p0ue TexiGr B96) 29 uSW: 
700; May v. State, 17 Tex. A. 213; 
State y. Phelps, 41 Wash. 470, 84 P 


24. 

[b] Indictments held insufficient. 
—Clark v. State, 166 Ind. 288, 77 NE 
52; Stifel v. State, 163 Ind. 628, 72 NE 
600; State v. Saunders, 638 Mo. 482. 

{c] En Texas (1) under the act of 
1881, prescribing ‘the requisites of 
indictments in certain cases,” the in- 
dictment in a prosecution for swin- 
dling must allege that accused ob- 
tained the property by means of the 
false representations; an averment 
that the person swindled believed the 
false pretense and by reason thereof 
parted with his property is not suffi- 
cient. Ervin v. State, 11 Tex. A. 536. 
(2) Nor is this requisite fulfilled by 
averring in the conclusion of the in- 
dictment that the owner was swin- 
dled out of property by means_of 


such fraudulent representations. Ep- 
person y. State, 42 Tex. 79. 
43. Peo. v. Haas, 28 Cal, A. 182, 


151 P 672: Smith v. Com., 141 Ky. 534, 
133.SW 228; State v.. Miller, 47 Or. 
562, 85 P 81, 6 LRANS 365. 
44, Smith v. Com., 141 Ky. 534, 
133 SW 228. 
534, 


45... Smith. v..Com., 141 Ky. 
133 SW 228. 

4g. Ala.—Addington v. State, 16 
lar A; 10) 74'S 846, 

Cal._Peo. vy. Canfield, 28 Cal. A. 
92, 154 P 33. 
- Ind.—State v. Williams, 103 Ind. 


235, 2 NE 585; Clifford v. State, 56 
Ind. 245. : dike: 
Towa.—State v. Neimeier, 66 Iowa 
634, 24 NW. 247. 
Kan.—State v. 
1007, 1009, 142 P 960 [quot 


Hinshaw, 92 Kan. 
Cyc]: 


Ky.—Rand v. Com., 176 Ky. 343, 
198 a. Carnell y. State, 85 Md. 1, 36 
P Mies eConh' vy. Hulbert, 12 Metc. 
Se hea Peo: y. Luttermoser, 122 


Mich. 562, 81 NW 565; Peo. v. Kin- 
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ery of the property was the natural result of the 
pretense alleged.*® 
natural connection between the pretense and the 
delivery of the property, such additional facts as 
are necessary to show the relation must be alleged.*? 
While in some jurisdictions it has been usual to 
allege specifically that the prosecutor believed the 


When there appears to be no 


ney, 110 Mich, 97, 67 NW 1089; Peo. 
v. Jacobs, 35 Mich. 36; Enders v. Peo., 
20 Mich. 233. 

Miss.—State v. Dodenhoff, 88 Miss. 
277, 40 S 641. 

Mo.—State v. Loesch, 180 SW 875. ° 

Nebr.—Cowan v. State, 22 Nebr. 
519, 34 NW 405. 

N. H.—State v. King, 67 N. H. 219, 
34 A 461. 

N. Y.—Peo. v. Rice, 29 NE 146 mem 
fait 138 NYS 161]; Peo. v. Elite Dis- 
tributing Co., 76 Mise. 577, 137 NYS 
235, 27 N.Y. Cr..345; Clark. v,. Peo., 
ae 329; Skiff v. Peo., 2 Park Cr. 


N. C.—State y. Claudius, 164 N. C. 
521, 80 SE 261. 

Wis.—State v. Solomon, 158 Wis. 
146, 147 NW 640, 148 NW 1095, Ann 
Cas1916E 309. 

47. Ala.—Bazzell v. State, (A.) 81 
S 183; Jenkins v. State, 97 Ala. 66, 
12 S'110; Cheshire y. State, 8 Ala. 
Aw 253, 62'S 994: 

Ark.—Roberts v. State, 85 Ark. 435, 
487, 108 SW 842 [quot Cyc]. — 

Cal.—Peo. v. Bliss, 190 P 1046; Peo. 
v, Neetens, (A:) “184° P 27; Peo. |v: 
Kahler, 26 Cal. A. 449, 147 P 228; 
Peo. v. White, 7 Cal. A. 99, 101, 93 
PM6ssn [quoty Cyc). Peoww. Cameld, 
28 Cal, SALA 7 92> “TOS boa to s8> EQUOL 
Cyc]. See ‘also-' Dis: op.’ Peo. ‘ve 
Griesheimer, 176 Cal. 44, 167 P 521, 
526 [quot Cyc]. 

Fla.—Green v. State, 76 Fla. 351, 
79 S 712; Clifton v. State, 76° Fla. 
244, 79 S 707; Pendry v. State, 18 
Fla. 191; Ladd v.. State, 17 Pla; 215: 

Ill. Simmons vy. Peo., 187 fll. 327, 
58 NE 384 [rev 88 Ill. A. 334]. 

Ind.—-Stifel v. State, 163 Ind. 628, 
72 NE 600; Campbell v. State, 154 
Ind. 309, 56 NE 665; State v. Miller, 
153 Ind. 229, 54’ NE 808; State’ v: 
Williams, 103 Ind. 2385, 2 NE 585; 
Wagoner y. State, 90 Ind. 504; Cooke 
v. State, 83 Ind. 402; Jones v. State, 
50 Ind. 473; State v. Orvis, 13 Ind. 
569; Johnson y. State, 11 Ind. 481. 
ee ee v. Anderson, 47 lowa 

Me.—State v. Philbrick, 31 Me. 401. 

Mass.—Com. v. Dunleay, 153 Mass. 
330, 26 NE 870; Com. v. Jeffries, 7 
Allen 548, 83 AmD 712; Com. v. God- 
dard, 4 Allen 312; Com. v. Lannan, 
ahah 590; Com. v. Strain, 10 Mete. 

Mich.—Peo. vy. Brown, 71 Mich. 296, 
38 NW 916; Peo. v. McAllister, 49 
Mich. 12, 12 NW 891; Enders v. Peo., 
20 Mich, 233. 

Miss.—State v. Freeman, 103 Miss. 
Lota S 774; Denley v. State, 12 
Ss 6 


Mo.—State v. Clay, 100 Mo. 571, 
ee: 827; State v. Bonnell, 46 Mo. 
395. 

Nebr.—Moline vy. State, 67 Nebr. 
164, 93 NW 228; Jacobs v. State, 31 
Nebr. 33, 47 NW 422. 

N. J.—Roper’ v. State, 58°N. J. L. 
420, 33 A :969. 

N. Y.—Conger’s Case, 1 Wheel. Cr. 
448, 4 CityHallRec 65. 

N. C.—State v. Claudius, 164 N. C. 
521, 80 SE 261; State v. Whedbee, 
152 N. C. 770, 67 SE 60, 27 LRANS 
363: State v. Dickson, 88 N. C. 643; 
State v. Fitzgerald, 18 N. C. 408. 

Oh.—Redmond y. State, 35 Oh. St. 
81. 

Tex.—State v. Baggerly, 21 Tex. 
757; Farmer y. State, 85 Tex. Cr. 440, 
213 SW 669; Moore v, State, 81 Tex. 


Cr. 606, 197 SW 728; Robinson v. 
State, 60 Tex. Cr. 353, 132 SW 354; 
Hurst v. State, 39 Tex. Cr. 196, 45 
Sw 573; Peckham v. State, (Cr.) 


298 Sw 532; Lutton v. State, 14 Tex. 
Be 518. 
Wash.—State v. Ryan, 34 Wash. 
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false representations to be true,*® this is not essen- 
tial under the common form of statute.*® 
ment of prosecutor’s belief, if necessary at all,°° is 
sufficient without alleging that he believed such rep- 
resentations ‘‘to be true.’’ 5t It has been held, how- 
ever, that the indictment should directly and clearly 
allege that the person from whom the money or 
other thing of value was received was deceived by 


the false pretense or false token.”? 


sary to allege specifically that prosecutor relied on 
the pretense, if the connection between the pretense 
and the obtaining is otherwise sufficiently shown by 
Nor is it necessary to allege spe- 
cifically how the false pretense was calculated to in- 
duce the prosecutor to part with his property,°* 
nor that the false pretense was capable of inducing 
him to part with it,®> nor that, except for the false 
pretense, the prosecutor would not have parted with 
Where an indictment alleges a false state- 


the indictment.®* 


Mar? 


597, 76 P 90; State v. Bokien, 14 
Wash. 403, 44 P 889. 
Wis.—State v. Solomon, 158 Wis. 
146, 147 NW 640, 148 NW 1095, Ann 
Cas1916E 309; Owens vy. State, 83 
Wis. 496, 53 NW 736. 
Wyo.—Haines v. Terr., 3 Wyo. 167, 
oe 84 
Ene-—Ree. v; Martin, u,.R.-1:C:_C. 
Hereker. Vv. Ery, 1 Cox .C. C. 394; 
Rex v. Reed, 7 C. & P. 848, 32 ECL 
904. Contra Hamilton v. Reg., 9 Q. 
B. 271, 58 ECL 271, 115 Reprint 1277. 
[a] Averments as to sale or ex- 
change.—(1) It is sometimes neces- 
sary under this rule, when the goods 
are obtained under a contract of sale 
or exchange, to aver in terms that 
prosecutor was induced to sell or ex- 
change and did sell or exchange the 
property. State v. Miller, 153 Ind. 
229, 54 NE 808; State v. Williams, 
103 Indi 235, 2jINE 585; Cooke v- 
State, 83 Ind. 402; Com. v. Strain, 10 
Metec. (Mass.) 521. (2) But when the 
indictment contains other averments 
showing the connection between the 
pretense and the obtaining, this spe- 
cific averment is not essential. State 
v, Jordan, 34 La. Ann. 1219; Com. v. 
O’Brien, 172 Mass. 248, 52 NE 177; 
State vy. Bokien, 14 Wash. 403, 44 P 
889; Haines v. Terr., 3 Wyo. 167, 
13 P 8. Contra State v. Philbrick, 
31 Me. 401. (38) Where the allega- 
tion was that for the purpose of ob- 
taining “credit” certain false repre- 
sentations were made, and that by 
means thereof accused did then and 
there obtain from prosecutor ‘on 
eredit certain goods,” ete., the indict- 
ment should have shown whether the 
goods were obtained as a result of 
negotiations for a purchase, loan, or 
exchange. State v. Williams, 103 Ind. 
235, 2 NE 585. (4) An indictment 
for obtaining property by false pre- 
tenses, which alleges that accused, in- 
tending to cheat and defraud A, made 
to him certain false representations 
respecting a horse, which A believed, 
and being deceived thereby was in- 
duced to purchase and receive of ac- 
cused the horse, and gave and de- 
livered to accused certain property in 
payment therefor, does not _ suffi- 
ciently set forth that A purchased 
the horse respecting which the false 
representations were made, or parted 
with his property by reason thereof. 
Com, y. Lannan, 1 Allen (Mass.) 590. 
4s. Com. v. Dunleay, 153 Mass. 
330, 26 NB 870; Com. v. Lee, 149 
Mass. 179, 21 NE 299; Com. v. Howe, 
132 Mass. 250; Com. v. Stevenson, 
127 Mass. 446; Com. v. Pamenter, 121 
Mass. 354; Com. v. Dean, 110 Mass. 
64; Com. v. Hooper, 104 Mass. 549; 
Com, v. Lincoln, 11 Allen 233; Com. 
v. Jeffries, 7 Allen 548, 83 AmD 712; 
Com. vy. Nason, 9 Gray 125. _ 
49. State v. Williams, 103 ‘Ind. 
235, 2 NE 585; Com. v. Sessions, 169 
Mass, 329, 47 NE 1034; Com. v. Hul- 
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An aver- 


ficient.57 


It is not neces- 


service.®° 


ment, 


bert, 12 Metc. (Mass.) 446. 

[a] In Georgia an indictment for 
cheating and swindling under Pen. 
Code (1895) § 670 must allege that 
the prosecutor believed or relied on 
the statements made by the accused. 
Jackson vy. State, 118 Ga. 125, 44 SEH 


833. 

{b] In Missouri an information 
charging accused with having drawn 
a check upon a bank with intent to 
cheat and defraud, in violation of L. 
(1913) p 222, is fatally defective if 
it fails to allege that the bank upon 
which the check was drawn believed 
the false pretenses made by accused 
to be true. State v. Burton, 213 SW 


424. 
169 Mass. 


50. Com, v. 
329, 47 NE 1034. 

51. State v. Balliet, 63 Kan. 707, 
66 P 1005; Com. v. Sessions, 169 Mass. 
329, 47 NE 1034; State v. Vorback, 66 
Mo. 168. 

52. Pruitt v. State, 75 Fla. 448, 78 
S 425; Strickland. v. State, 51 Fla. 
129, 40 S 178; Cook v. State, 51 Fla. 
36, 40 S 490. See also Com, v. Dun- 
leay, 153 Mass. 330, 26 NE 870 (in- 
dictment should allege in some form 
distinetly that the prosecutor was 
deceived by the false pretense). 

53. Conn.—State y. Penley, 27 
Conn, 587. 

Iowa.—State v. Carter, 112 Iowa 
15, 88 NW 715; State v. McConkey, 
49 Towa 499. 

92 Kan. 


Kan.—State v. 
1007, 142 P 960. 

Mich.—Peo. vy. Jacobs, 35 Mich. 36. 

Minn.—State y. Butler, 47 Minn. 
483, 50 NW 532. 

Miss.—State v. Dodenhoff, 88 Miss. 
277, 40 S 641. 

Mo.—State v. Roberts, 201 Mo. 702, 
100 SW 484. 

N. H.—State v. King, 67 N. H. 219, 
34 A 461. 

N. J.—Oxx v. State, 59 N. J. L. 
99, 35 A 646; State v. Vanderbilt, 27 
Ni Je 328. 

N. Y.—Peo. v. Sattlekau, 120 App. 
Div. 42, 104 NYS 805; Peo. v. Jefferey, 
82 Hun 409, 31 NYS 267; Peo. v. 
Rice, 18 NYS 161 [aff 128 N. Y. 649 
Clark v. 


Sessions, 


Hinshaw, 


mem, 29 NE 146 mem]; 
Peo., 2: Lans.,. 329. 
Oh.—Norris v. State, 25 Oh. St. 


217, 18 AmR 291, 

Or.—State v. Bloodsworth, 25 Or. 
83, 34 P 1028. 
ga Sea ee v. State, 14 Tex. A. 

Wash.—State v. Ryan, 34 Wash. 
5975176: 790% 

Va.—State vy. Hurst, 11 W. Va. 54. 

54 Thomas v. Peo., 34 N. Y. 351. 

55. Meek v. State, 117 Ala. 116, 
23S whoo. 

56. Smith y. Com., 141 Ky. 534, 
133 SW 228 [in effect overr Bryant v. 
Com., 104 Ky. 593, 47 SW 578]. 

57. Whitaker v. State, 11 Ga. A. 
208, 75 SE 258. 
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ment, and the statement relates to a number of dif- 
ferent facts, it is not necessary that the indictment 
should allege that loss resulted from each and all 
of these statements which proved untrue, but, if it is 
alleged that any one of the material false state- 
ments resulted in loss, the indictment will be suf- 
The same general rules apply when the 
false pretense used is a token; the indictment must 
show that it was by means of the falseness of the 
token that accused was able to perpetrate the 
fraud.58 And these rules apply also to indictments 
for obtaining the signature of another by false pre- 
tenses,®°® or for obtaining property by a promise of 
An allegation of a false promise as well 
as of a false pretense, as an inducement for parting 
with the property, will not invalidate the indiet- 
A defect in the indictment arising from 
failure to show the connection between the false pre- 
tense and the obtaining is a material one ®? and is 


58. State v. Boon, 49 N. C. 463; 
Reg. v..Closs, 7 Cox C. C. 494. 

[a] Sufficient averment.—It is not 
necessary to allege that the token 
was delivered in exchange for the 
property; an averment that accused 
obtained the property by means of 
the false token is sufficient. State v. 
Boon, 49 N. C. 463; State v. Ryan, 34 
Wiash, 697; "76 Pi390: 

59. Simmons v. Peo., 187 Ill. 327, 
331, 58 NE 384 [rev on other grounds 
88 Ill. A. 334]; Com. v. Lacey, 158 
Ky. 584, 165 SW 971. 

“The connection between the pre- 
tenses and obtaining the signature 
must appear either by a natural con- 
nection between them or by facts 
properly averred, so that the facts 
will lead to a necessary legal con- 
elusion of the guilt of the defend- 
ant.” Simmons vy. Peo., supra. 

[a] Unnecessary averments.—In- 
dictment for the fraudulent obtain- 
ing the signature of another to a 
writing is not required to charge that 
the representations that induced the 
signer to execute and deliver the in- 
strument were material, or that he 
suffered, or might thereafter suffer 
any loss or damage on account of the 
signing of such instrument. Com. vy. 
Lacey, 158 Ky. 584, 165 SW 971. ; 

60. Tennyson v. State, 97 Ala, 78, 
12 S 391; Copeland v. State, 97 Ala. 
30; 12 S181. 

[a] MIlustrations.—(1) An indict- 
ment charging that accused, “with 
intent to injure or defraud, entered 
into a contract in writing with 
[prosecutor], for an act of service, 
and obtained from said [prosecutor] 
twenty-seven and 90-100 dollars, and 
with like intent, and without just 
cause, and without refunding such, 
refused to perform such act or sery- 
ice,’ is insufficient, since it fails to 
charge that by the contract accused 
bound himself to perform the act or 
service, and also because it fails to 
aver that by means of such promise 
accused obtained éither money or 
other personal property. Tennyson y. 
State, 97 Ala. 78, 12 S 391. (2) An in- 
dictment alleging that accused en- 
tered into such a contract “and” ob- 
tained certain property is fatally de- 
fective, in that it fails to allege that 
the property was obtained ‘by rea- 
see of” Ce having entered into 

e contract. opeland y. St 
Ala, 30,12 $181, Mag aan 

61. Peo. 120 App. 


353; Pickens v. ‘State, 
34/180 SW 234. eet os sh 
i rk.—Roberts v. State, 85 
Ark, 435, 437, 108 Sw-842 Caquot Cyc]. . 
Cal.—Peo. v. White, 7 Cal. A. 39) 
101, 93 P 683 [quot Cyc]. But see 
Peo. v. Neetens, (A.) 184 P 27 (an 
information failing to make such 
averment is defective but probably 


. A ) Gh (RLS. 0 eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 61-64] 


not cured by verdict.®* 


[§ 62] b. As to Obtaining—(i 
must be alleged in the indictment in terms, or in 
words equivalent thereto, that accused obtained the 
property, since the obtaining is an essential element 


of the erime.®4 


[§ 63] 


to him.® 


not fatally so); Peo. v. Griesheimer, 
176 Cal. 44,167 P 521 (failure ‘to 
show the casual connection between 
the pretense and the surrender of 
property is not a ground for re- 
versal). 

244, 


Fla.—Clifton y. State, 76 Fla. 
79 S707. 
eee Minders v. Peo., 20 Mich. 
Eng.—Rex v. Reed, 7 C. & P. 848, 
32 DCL 904. ! : 
63. Roberts v. State, 85 Ark. 4385, 
108 SW 842 [quot Cyc]; Peo. v. 
White, 7 Cal. A. 99, 93 P 683 [quot 


Cyc]; Enders v. Peo., 20 Mich. 233. 
But see Davis v. State, 134 Wis. 632, 


115 NW 150 (construing St. [1898] 
§ 4669) 
6 U. S—Jones v. UsiiS:,743 


Cas. No: 7,499, 5 Cranch C. C. 647. 

Fla.—Blliott v. State, 77 Fla. 611, 
8228139. 

Ga.—McLendon vy. State, 16 Ga. A. 
262, 85: SE 200. 
ates Sie v. Holtzman, 195 Ill. A. 

Ind.—State v. Connor, 110 Ind. 469, 
11 NE 454. 

Kan.—State v. Lewis, 26 Kan. 123. 

Ky.—Bryant v. Com., 104 Ky. 593, 
47 SW.578, 20 KyL 790. 

Me—State v. Paul, 69 Me. 215. 

Md.—State v. Blizzard, 70 Md. 385, 
17 A 270, 14 AmSR 366. 

Mass.—Com. v. O’Brien, 172 Mass. 
248, 52 NE 77. 

Miss.—State v. Freeman, 103 Miss. 
764, 60 S 774. 

Mo.—State v. Plotner, 185 SW 192; 
State v. Hubbard, 170 Mo. 346, 70 
SW 883; State v. Kelly, 170 Mo. 151, 
70 Sw 477; State v. Phelan, 159, Mo. 
122, 60 SW 71; State v. Chapel, 117 
Mo. 639, 23 Sw 760; State v. Clay, 
100 Mo. 571, 183 SW 827. 

Nev.—In re Waterman, 29 Nev. 288, 
ea 291, 11 LRANS 424, 13 AnnCas 
926. 

N, Y.—wWillis v. Peo., 19 Hun 84; 
Peo. v. New York County Ct. Gen. 
Sess., 18 Hun 395; Skiff v. Peo., 
Park..Cr. 139. 

Oh.—Kennedy v. State, 34 Oh. St. 
310; Matter of Hitzpatrick, 21 Oh. 
Cir. Ct. 519, 11 Oh. Cir. Dec. 695. 

Okl.—Taylor v. Terr., 2 -Okl. Cr. 
1, 799. /Pi 1628. 

Tex.—Albertson v. State, 84 Tex. 
Cr. 574, 208 SW 923; Moore v. State, 
81 Tex. Cr. 606, 197 SW 728; Price 
vy. State, 49 Tex. Cr. 131, 91 SW 
571; Faulk v. State, 38 Tex. Crews 
41 SW 616; Cannon v. State, (A.) 15 


Knowlton, 11 


54, 

Wis.—State v. Brown, 143 Wis. 
405, 127 NW 956. BiB. 

[a] Rule applied.—An indictment 
for obtaining a bill of sale or mort- 
gage of personal property. by false 
pretenses must aver that the instru- 
ment was assigned or transferred to 
accused by the owner or that some- 
thing more passed to accused than 
the mere paper on which the instru- 
ment was written. State v. Blizzard, 
10 Md. 385, 17.A 270,,14 AmSR 366. 

[b] “Obtaining,” as used in an 
‘indictment charging a person with 
obtaining money under false pre- 
tenses, means the same as the wor 
“set,” in its sense of “acquire,” that 
is, the word means not so much a 
defrauding or depriving another of 


) In General. It 


(2) Averment of Delivery. If the in- 
dictment avers that accused obtained the property, 
it need not allege that the property was delivered 
An indictment for obtaining a signature 
to an instrument by false pretenses must state that 


_ FALSE PRETENSES 


accused.®& 


[§ 64] 


Cc, 


[25C.J.] 631 


the instrument was delivered to accused, or, what 
is equivalent, that the signature was obtained by 


§ € As to Property Obtained—(1) De- 
scription—(a) In General. 


The property alleged 


to have been obtained must be described with such 


his property, as the obtaining of 
some benefit by accused. Peo. v. 
New York County Ct. Gen. Sess., 13 
Hun (N. Y.) 395, 400. 

[c] “Induced.”—(1) An indict- 
ment alleging that accused by false 
pretenses “induced” the prosecutor 
to pay him a certain sum is suffi- 
cient, since the word “induced,” in 
its ordinary acceptation means the 
same as the word “obtained.” State 
v. Brown, 143 Wis. 405, 127 NW 
956. Contra State vy. Johnston, 154 
Mo. A. 265, 124 SW 38. (2) An in- 
dictment which alleges that the 
prosecuting witness, by such false 
pretenses, “was induced to then and 
there sell and deliver” the property 
to accused, is bad for failure to al- 
lege that such witness did sell and 
deliver the property. State v. Phelan, 
159 Mo. 122, 60 SW 71. (8) An in- 
dictment for swindling which alleges, 
in connection with false pretenses, 
that accused “did thereby then and 
there fraudulently induce the said 
C to exchange his. said three hun- 
dred dollars in money for a draft,” 
sufficiently alleges an exchange. 
Faulk v. State, 38 Tex. Cr. 77, 41 SW 
616; Nasets v. State, (Tex. Cr.) 32 


Sw 698. 

[ad] “Induced to loan and did 
loan.’—The indictment is not suffi- 
cient if it merely charges that the 
person cheated “was induced by said 
false pretense’ to loan accused the 
money, but it must state that he 
“was induced to loan and did loan.” 
State v. Hubkard, 170 Mo. 346, 70 SW 
eon? Taylor v. Terr., 2 Okl. Cr. 1, 99 P 


8. 

[e] “Paid” or “paid over.”—An al- 
legation that the defrauded party 
“paid,” or “paid over,’ to accused a 
certain sum of money is equivalent 
to an allegation that the person to 
whom the money was paid obtained 
it. Elliott v. State, 77 Fla. 611, 82S 
139; State v. Knowlton, 11 Wash. 512, 
39 P 966. Contra State v. Lewis, 26 
Kan, 123; Kennedy v. State, 34 Oh. St. 
310. 
[f] “Received.” — An allegation 
that accused “received” is equiva- 
lent to an averment that he obtained. 
Matter of Fitzpatrick, 21 Oh. Cir. Cr: 
519, 11 Oh. Cir. Dec. 695. i 

[zg] “Did then and there part with 
ownership.”—An allegation that the 
parties defrauded “did then and there 
part with their ownership” in a cer- 
tain sum of money ‘‘to said defend- 
ants” is not tantamount to an al- 
legation that accused obtained the 
money. Connor vy. State, 29 Fla. 455, 
10 S 891, 30 AmSR 126. 

[h] Where there are several de- 
fendants.—If more than one person 
joined in the pretense and one of 
them actually obtained the property, 
it has been held that the indictment 
should aver that each of them ob- 
tained it. Jones v. U. S., 13. F. Cas. 
No. 7,499, 5 Cranch C. C. 647. 

[i] In Texas (1) under Pen, Code 
art 790, defining swindling, an indict- 
ment must aver the Age aid ees of 
the property by accused. ‘anno ; 
State, (Tex. A.) 15 Sw 117. (2) An 
averment that the property was de- 
livered to accused by the alleged 
swindled person is insufficient. Can- 
non v. State, (Tex. A.) 15 SW i117. 
(3) Under the statute as to larceny 
py false pretenses it is necessary to 
allege an appropriation of the prop- 
erty by accused. Price v. State, 49 


certainty and particularity as to enable the jury to 
determine whether the property proved to have been 
obtained is the same as that upon which the indict- 
ment was founded, and to enable accused to make his 
defense intelligently.®’ 


And it has been held to be 


Tex. Cr. 131, 91 SW 571; Pilgrim v. 
State, 68 Tex. Cr. 175, 150 SW 1170. 
(4) An averment that the property 
was obtained by means of false rep- 
resentations with intent to appropri- 
ate is insufficient. Price v. State, 49 
Tex. Cr. 131, 91 SW 571; 

{j] Allegations as to obtaining 
held sufficient.—State v. Gerhardt, 
248 Mo. 535, 154 SW 722; State v. 
Lovan, 245 Mo. 516, 151 SW _ 141; 
Peo. v. Reavey, 38 Hun 418 [aff 104 
N. Y. 683 mem]; Skiff v. Peo., 2 Park. 
Cr. (N. Y.) 139; State v. Underwood, 
(Okl. Cr.) 190 P 281. 

65. State v. Marion, 235 Mo. 359, 
138 SW 491; Tarbox v. State, 38 Oh.” 
St 581e> Haines” vi 7Lerr., “so wy: 
LOR ESOP Ss 

66, Cal.—Peo, v. Rippe, 32 Cal. A. 
514, 163 P 506. 

Ill.—Gregg v. Peo., 98 Ill. A. 170. 

JIowa.—State v. Jamison, 74 lowa 
613, 88 NW 509; State v. Clark, 72 
Iowa 30, 33 NW 3840; State v. Mc- 
Ginnis, 71 Iowa 685, 33 NW 338. 

Mich.—Peo. v. Kinney, 110 Mich. 
97, 67 NW 1089. A 

Mo.—State v. Marion, 235 Mo. 359, 
138 SW 491; State v. Miller, 212 Mo. 
73, (211, Sw 18; 

Nebr.—Moline v. State, 67 Nebr. 
164, 93 NW 228. 

N. Y.—Peo. v. Rouss, 63 Misc. 135, 
118 NYS 433; Fenton v. Peo., 4 Hill 
126; Peo. v. Stone, 9 Wend, 182. 


Pa enon peared v. State, 14 Tex. A. 
Vt.—State v. Switser, 63 Vt. 604, 


22 A 724, 25 AmMSR 789. 
. Wyo.—Haines v. Terr., 3 Wyo. 167, 


By SEIS 

[a] Sufficient to allege execution. 
—In an indictment for obtaining a 
signature to a deed through false pre- 
tenses, an averment that the deed 
was “executed” includes everything 
necessary to its full execution. State 
v. Butler, 47 Minn. 483, 50 NW_582. 

[b] Insufficient to allege signing. 
—It is not sufficient to allege merely 
that prosecutor was induced to sign 
and did sign the instrument. Peo. 
v. Rippe, 32 Cal. A. 514, 163 P 506; 
State v. Clark, 72 Iowa 30, 33 NW 
340: State v. McGinnis, 71 lowa 685, 
33 be 338; Baker v. State, 14 Tex. 
A. 332. 

[c] A promissory note, which has 
not passed from the hands of the 
maker, cannot be made the basis of 
a charge of obtaining money by false 
pretenses, and therefore an informa- 
tion for the offense is not sufficient 
without an allegation that the note 
involved in the transaction had been 
delivered and accepted by the payee. 
Peo. v. Cassou, 27 Cal. A. 23, 148 P 
810 [dist Peo. v. Nesbitt, 102 Cal. 
327, 36 P 654). 

67. Fla.—Sullivan v. State, 44 Fla. 
155, 32 S 106; Ladd v. State, 17 Fla. 
215. 

Ga.—Oglesby v. State, 123 Ga. 506, 
51 SE 505. 

Ind.—Johnson v. State, 75 Ind. 553; 
Smith v. State, 33 Ind. 159; Markle v. 
State, 3 Ind. 535. 

Towa.—State v. Jackson, 128 Iowa 
543, 105 NW 51. 


Ma.—Armacost v. State, 133 Md. 
289, 105 A 147. 
Mass.—Com. v. Howe, 132 Mass. 


250; Com. v. Walker, 108 Mass. 309. 

Mo.—State v. Marion, 235 Mo. 359, 
138 SW 491; State v. Stowe, 132 Mo. 
199, 33 SW_799; State v. Clay, 100 
Mo. 571, 13 SW 827;.State v. Crooker, 


632 [25C.J.] 


the rule that the same certainty of description is 
required as is essential in indictments for larceny.®* 
However, the description is required to be only as 
particular as the nature of the case will admit,® and 
the property need not be described by its legal 


name.?° 


[§ 65] (b) Money, Bank Notes, and Certificates 
of Deposit. Where the property obtained consists 


of money, according to some of the 


95 Mo. 389, 8 SW 422; State v. Kroe- 
ger, 47 Mo. 530. 

N. J.—State v. Appleby, 63 N. J. 
L. 526, 42 A 847; Hagerman v. State, 


bee Ned b, 104, 23.A 357; State v. 
Blauvelt, 38 N. J. L. 306 

N. Y.—Peo. v. Parish, 4 Den. 153; 
Peo. v. Conger, 1 Wheel. Cr. 448, 4 
CityHallRec 65. 

N. C.—State v. Marsh, 162 N. C. 


603, 77 SE 839; State v. Reese, 83 
N. C.. 637; State v. Burrows, 33 N.C. 
477. 

Oh.—Redmond v. State, 35 Oh. St. 
81; Baker v. State, 31 Oh. St. 314. 

Pa.—Com. v. Ettinger, 37 Pa. Co. 
611; Com, v. France, 2 Brewst. 568. 

Tex.—Luce v. State, (Cr.) 224 SW 
1095; Rosales vy. State, 22 Tex. A. 
‘673, 8 SW 344. 


Va.—Leftwich v. Com., 20 Gratt. 
(61 Va.) 716. 
Wash.—State v. Phelps, 41 Wash. 


470, 84 P 24. 
W. Va.—State v. Hurst, 11 W. Va. 
54 


Wis.—Bates v. State, 124 Wis. 612, 
103° NW 251, 4 AnnCas 365; State 
v. Black, 75 Wis. 490, 44 NW 635; 
State v. Kube, 20 Wis. 217, 91 AmD 
390. 

Eng.—Reg. v. Gardner, 7 Cox C: C. 
6 


Ont.—Reg. v. McQuarrie, 22, U. C. 
Q. B. 600. 

[a] Description held sufiicient.— 
(1): Talbert v. U. S., 42 App. (D. C.) 
1; Livingston v. State, 17 Ga. A. 136, 
86 SE 449; State v. Wilson, 73 Kan. 
334, 80 P, 639,,84. P 737,.117 AmSR 
ATG: Hayes v. Com., 173. Ky." 188, 
190 SW 700; State v. Hubbard, 170 
Mo. 346, 70 SW 883. (2) An indict- 
ment, which alleges that the property 
obtained consisted of county war- 
rants of a designated value and a 
certain. nambered warrant of the 
same value, sufficiently describes the 
property. State v. Morgan, 109 Tenn. 
157,69 SW 970. (3) That accused 
obtained by false representations cer- 
tain house molding, inside doors, cor- 
ner blocks, and. tinishing boards for 
houses, of the value of five hundred 
dollars, contains a sufficient descrip- 
tion of the property without stating 
the -number of the articles obtained. 
Hagerman v. State, 54 N. J. L. 104, 
23 A 357. (4). Where the false pre- 
tense alleged was pointing out to 
a purchaser valuable property as that 
sold him by accused, and in fact con- 
veying to him other property which 
was valueless, an averment that thé 
property pointed out was in the city 
of D, and was lot one, block two, of 
Van's addition, was held to be a 
sufficient description. State vy. Mc- 
Conkey, 49 Iowa 499. 

[b] Descriptions held insufficient. 
—That accused obtained: (1) “Cer- 
tain real and personal property.” 
State v. Crooker, 95 Mo. 389, .8 SW 
422; State v. Rochforde, 52 Mo. 199. 
(2) “A certain lot of dry goods.” 
Redmond v. State, 35 Oh. St. 81. (3) 
“A larger amount of dry and fancy 
goods of the value of twenty-seven 
dollars.’ State v. Appleby, 63 N. J. 
LL. 526, 42 A 847. (4) “Goods and 
money of the prosecutor to the value 
of fifty dollars.” State v. Reese, 83 
N. C. 637. (5) “Board of the goods 
and chattels of the prosecutor.” Reg. 
v. McQuarrie, 22 U. C. Q. B. 600. 
“Apout 180 head of cattle,’ 
were reasonably worth “about 
$15,000.” State v. Jackson, 128 Iowa 
543, 105 NW 51. (7) Groceries, con- 


t 


FALSE PRETENSES — 


authorities, it is 


sisting of meats and other groceries, 
of the value of one dollar and ten 
cents. Barker y. State, 6 Ga. A. 443, 
65 SI 57. (8) “Goods and money” 
of the prosecutor “to the value of 
fifty dollars.” State v. Reese, 83 
N. C. 637. (9) ‘Merchandise of W. 
of the value of $84.” Com. yv. Ettin- 
Er, 23 Pa. Cool. 02) im an aim-= 
dictment for obtaining goods of a 
merchant by false pretenses it is 
insufficient to set forth a bill of the 
goods with the usual abbreviations 
as in a merchant’s book of account. 
Conger’s Case, 1 Wheel. Cr. 448, 4 
CityHallRec (N. Y.) 65. (11) In an 
indictment for obtaining money hy 
false pretenses that accused’s buggy 
had been injured by a _ defective 
bridge, an indictment alleging that 
accused by such representations ob- 
tained from the county board of com- 
missioners a certain warranty for 
the payment of money of the value 
of five dollars, ete, did not suffi- 
ciently describe the warranty. John- 
son y. State, 75 Ind. 553. 

[c] Describing. a mare as a 
“horse” is not misleading. Hale v. 
Com., 151 Ky..639, 152 Sw 773. 

{d] Description in alternative.— 
An indictment for obtaining money 
to the amount of thirty dollars under 
false pretenses, describing it as fol- 
lows: “To wit, thirty ‘dollars in 
United States treasury notes fox 
of the denomination of five dol- 
lars each; thirty dollars in United 
States silver certificates of the de- 
nomination of ten dollars each 

. . thirty dollars, one United States 
gold certificate of the denomina- 
tion of twenty dollars ... and one 
United States silver certificate of the 
denomination of ten doNMars ... 
thirty dollars in... gold coin... 
of the denomination of ten dollars 
each ... thirty dollars in... silver 
coin... of the denomination of one 
dollar each; ... thirty dollars in..: 
nickel coin ... of the denomination 
of five cents each,” is bad for uncer- 


tainty. Cain v. State, 58 Ark. 43, 22 
SW 954. i 
fe] Accused’s description.—(1) An 


information for obtaining money by 
false representations concerning 
property suficiently describes it, if 
it sets it out exactly as represented 
by accused. Peo. v. Nesbitt, 102 Cal. 
327, 36 P 654. (2) Upon a prosecu- 
tion for obtaining a deed by false 
pretenses, where the description of 
the property, although general, is the 
same as that employed by accused in 
his negotiations, it is sufficient. State 
v. Loesch, (Mo.) 180 SW 875. 

{f] In fTllinois under the statute 
as to confidence games, words of gen- 
eral description are sufficient. Peo. 
v., Miller, 278 Ill. 490, 116 
LURAI9ITH 797; Peo: v. Brady, 
an 401, 112 NE 126, AnnCasi918s¢c 


68. Ark.—Maxey vy. State, 85 Ark. 
499, 108 SW 11385, 14 AnnCas 509. 

Ind.—Smith v. State, 33 Ind. 159; 
Markle v. State, 3 Ind. 535. 

lowa.—-State y. Jackson, 128 Iowa 
543, 105 NW 51. 

Nev.—In re Waterman, 29 Ney. 288, 
ao 291, 11 LRANS 424, 13 AnnCas 


N. .J.—State v. ‘Appleby, 63 -N. J: 
L. 526, 42 A 847. But see Hagerman 
Vie ue Cy woes Nae mal alyes ict Qe mero San IAL 


Salk 
N. Y.—Peo. v. Conger, 1 Wheel. Cr. 
448, 4 CityHallRec 65. 


For later cases, developments and changes in the law see cumulative Annotations, 
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sufficient to describe the money as a certain amount 
of the lawful money of prosecutor without stating 
the denomination of the various pieces, their num- 
ber, or whether they were notes or coin,"! especially 
when aided by an allegation that a more particular 
description is, to the grand jury, unknown.” 
cording to others, however, a more particular de- 
seription is required,’* unless it is specifically alleged 
that a more particular description is unknown to the 


Ac- 


ee C.—State v. 83 IN GS 
Ode ee v. State, 35 Oh. St. 

Va.—Leftwich v. Com., 20 Gratt. 
(6 Wai 116; 

Evioah Va.—State v. Hurst, 11 W. Va. 
ot. 

Wis.—State v. Black, 75 Wis. 490, 
44 NW 635; State v. Kube, 20 Wis. 
217, 91 AmD* 390. 

69, .Hagerman v. State, 54 N. J. 
L. 104, 23 A 357; State v. Millroy, 
10S. Wash. 985 Liao One ae 

70. State v, Hurst, 11 W. Va. 54 
(a description by its common name 
is sufficient). S 

71. U. S—Griggs v. U. S., 158 Fed. 
572, 85 CCA 596. 

Ala.—Houston y. State, 153 Ala. 
eo 45 S 228; Oliver v. State, 37 Ala. 

Ky.—Hayes v. Com., 173 Ky. 188, 
190 SW 700. 

Mass.—Com, v. 


Reese, 


233° 
Miss.—State vy. Tatum, 96 Miss. 
430, 50 S 490. ; 


N. Y.—Peo.‘v. Reavey, 38 Hun 418 
[aff 104 N. Y. 683 mem], 39 Hun 364; 
Peo. v. Smith, 5 Park. Cr. 490. 


N. C.—State v. Reese, 83 N. ©. 
Bile : 
Tex.—Speer -v: State, 50 "Pex. (Cr: 
2738, 97 SW 469. 
Wash.—State  v. Knowlton, 11 


Wash. 512, 39 P 966. 
Beale Va.—State v. Hurst, 11 W. Va. 


Pi bactamnge v. Brown, 2 Cox C. C. 
{a] Dollar mark preceding a num- 
ber is sufficiently descriptive of 
money. Hayes v. Com., 173 Ky. 188, 
190 SW 700. 

{b] In Tfllinois under the statute 
as to confidence gemes, it is suffi- 
cient to allege the obtaining of money 
without any other words of descrip- 
tion. Peo. v. Clark, 256) Til.) 14, "99 
NE 866, AnnCas1913E 214. 

[ce] In Virginia (1) under the act 
of Febr. 28, 1874, an indictment for 
larceny by false pretenses of divers 
notes of the “national currency of 
the United Statcs” is sufficient. Dull 
v. Com., 25 Gratt. (66 Va.) 965. (2) 
Prior to this statute such a descrip- 
tion was insufficient. Leftwich v. 
Com., 20 Gratt. (61 Va.) 716. 

72. Peo. v. Dimick, 107 N. Y. 13, 
ae NE 178;.State v. Hurst, 11 W. Va. 
ot, 

73. Jamison v. State, 37 Ark. 445, 
40 AmR 103; Treadaway v. State, 37 
Ark. 443; Sullivan v. State, 44 Fla. 
155, 32 S 106; Smith v. State, 33 Ind. 
159. See also Oglesby v. State, 123 
Ga. 506, 51 SE 505 (an accusation 
under Acts [1903] p 90, charging that 
accused fraudulently procured from 
the prosecutor “the sum of forty and 
57/100 dollars, or the value thereof,” 
was subject to special demurrer in 
that it did not set out what property 
or other thing of value accused pro- 
cured, and was too vague and in- 
definite to inform accused of the na- 
ture of the offense charged). But 
see Silvie v. State, 117 Ark. 108, 173 
SW 857 (indictment charging that 
defendant did unlawfully, falsely, 
fraudulently, and feloniously obtain 
money from B, fifty-three dollars 
and fifty-four cents, gold, silver, and 
paper money of the value of fifty- 
three dollars and fifty-four cents, is 
a sufficient description of the money). 

[a] TWustration.—An 


same title, page and note number. 


1 


Lineoln, 11 Allen — 


indictment 
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grand jury,’* it being held that the indictment 
should deseribe the money obtained with the same 
particularity and certainty as in an indictment for 
Money being itself a measure of value 
cannot be rendered more definite by an averment of 
value, hence an averment that accused obtained a 
certain number of dollars in money is sufficiently 
certain without alleging the value of the money.’® 
Where it is charged that accused obtained a certain 
sum of money indicated by figures preceded by a 
dollar mark, it will be assumed that the money so 
described is money of the United States and not 
é Where one obtained 
a coin, returning part of it in change, he is properly 
charged with obtaining the difference.‘* Bank notes 
are not sufficiently described as ‘‘goods,’’*® nor a 


larceny.”® 


money of a foreign country.” 


for obtaining “$25 in money, the per- 
sonal goods and chattels of,” etc., is 
‘insufficient. Smith y. State, 33 Ind. 


Lo. 
74 Smith v. State, 74 Fla. 594, 


77 S 274; Sullivan v. State, 44 Fla. 
1553.32) S 106. 
75. Maxey v. State, 85 Ark. 499, 


108 SW 1135, 14 AnnCas 509; Cain v. 
State, 58 Ark. 43, 22 SW 954; Jami- 
son v. State, 37 Ark. 445, 40 AmR 


att Treadaway v. State, 37 Ark. 
we Ala.—Oliver vy. State, 37 Ala. 

4, 

Cal.—Peo. v. Millan, 106 Cal. 320, 
39 P 605. 

Miss.—State v. Tatum, 96 Miss. 
430, 50 S 490. 


Mo.—State vy. Vandenburg, 159 Mo. 
230, 60 SW 79. 

Tex.—Speer v. State; 50 Tex. Cr. 
273, 97 SW 469. 

Wash.—State v. Ryan, 34 Wash. 
bo GL to Pb. 90. ; 

Wis.—State v. Kube, 20 Wis. 217, 
91 AmD 390. 

77. Peo. v. Rogers, 35 Cal. A. 123, 
169 P 399. 

78. Reg. v. Bloomfield, C. & M. 
537, 41. ECL 293. 

79, Schleisinger v. State, 11 Oh. 
St. 669. 

80. Com. v. Howe, 132 Mass. 250. 

81. . Ark.—Shelton v. State, 96 Ark. 


237,131. SW. 871. 


Til.—Peo. v. Miller, 278 Ill. 490, 
116 NE 131, LRA1917E 797. 

Berets vy. Carter, 112 Iowa 
15, 83 NW 715. 

Me.—State v. Kerr, 117 Me. 254, 


103 A 585. I $ 
Md.—State v. Blizzard, 70 Md. 385, 
17 A 270, 14 AmSR 366. 
Mass.—Com. v. Coe, 115 Mass. 481. 
Nemny——Peo, vy. Peckens;, 12 App. 
Div. 626, a eat 1160" are’ 153 “N27 Y. 
576, 47 NE 4 
: N. G.—State v. Wilkerson, 98 N. (Bf 
696, 3 SE 683. 
Wash.—State v. Garland, 65 Wash. 
666, 118 P 907. 
[a] Descriptions held sufficient.— 
(1) An indictment charging that ac- 
cused, by false representations, ob- 
tained the signature of M to a writ- 
ten instrument commonly called a 
“pank check,’ the false making of 
which would be punished as forgery, 
“for the sum of $35.00, and the said 
M did then and there draw and sign 
said bank check, and delivered the 
same to said defendant.” State v. 
Carter, 112 Iowa 15, 83 NW 715. (2) 
“A check and order for the payment 
of money” of the value of seven thou- 
sand dollars. Com. v. Coe, 115 Mass. 
481. (3) An indictment for obtain- 
ing a deed by false pretenses, which 
contains a description of the property 
included in the deed, a statement that 
a person named agreed to purchase 
and pay one thousand nine hundred 
dollars for it, that plaintiff made her 
warranty deed of the premises to 
such person, and that it was de- 
_ livered to him. Peo. v. Peckens, 153 
N. Y. 576, 47 NE 883. ‘A 
' Tb] In Ohio, under the act o 
Febr. 21, 1873, making it an offense 
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[§ 66] 


[§ 67] 


to procure by any false pretense or 
pretenses the signature of a person 
to a promissory note “as the maker 
thereof,” the words “as the maker” 
constitute a material part of the de- 
seription of the offense, and must be 
averred in the indictment. WHilars v. 
State, 25 Oh. St. 385. 

re Ind.—Bonnell y. State, 64 Ind. 

Iowa.—State vy. Carter, 112 Iowa 15, 
838 NW 715. 

Md.—State v. Blizzard, 70 Md. 385, 
17 A 270, 14 AmSR 366. 

Mo.—State v. Marion, 235 Mo. 359, 
138 SW 491; State v. McNerney, 118 
Mo. A. 60, 94 SW 740. 

Tex.—State v. Bagegerly, 21 Tex. 
757; Baker vy. State, 14 Tex. A. 332. 

[a] Descriptions held insufficient. 
—(1) Where the instrument was de- 
scribed as “the check of the said 
John King ... upon the ‘Commercial 
Bank of Cincinnati’ for the sum of 
$34.51.” Bonnell v. State, 64 Ind. 
498. (2) An indictment for obtain- 
ing instruments by false pretenses 
describing them as “certain valuable 
securities, to wit: The indorsement 
and signature of ... [prosecutor] to 
two certain promissory notes for the 
payment of three hundred dollars 
each.” State v. Blizzard, 70 Md. 385, 
17 A 270, 14: AmSR 366. (3) An in- 
dictment for swindling charging that 
C “did then and there execute and de- 
liver to [accused], their certain 
promissory note in writing for a, 
much greater sum of money than 
that justly due [accused] from ZC. 
State v. Baggerly, 21 Tex. 757, 759. 

[b] Mame of grantee.—An indict- 
ment for obtaining a deed by false 
representations in violation of Rev. 
St. (1889) § 1927 must contain the 
name of the grantee in the deed. 
State vy. Marion, 235 Mo. 359, 138 SW 
491. 


a3. Langford v. State, 45 Ala. 26; 
Dcrd v. Peo., 9 Barb. (N. Y.) 671. 

e@4, Peo. v. Peckens, 153 N. Y. 576, 
47 NE 883. 

85. DelState vy. Lynn, 19 Del. 
316, 51 A 878. 

Fla.—Smith v. State, 74 Fla. 594, 
17 S 274: Webb v. State, 69 Fla. 697, 
68 S 943; Strickland v. State, 51 Fla. 
129, 40 S 178; Cook v. State, 51 Fla. 
36, 40 S 490; Ladd v State, (esate 

Be 
ee Boviveg v. State, 15 Ga. A. 452, 
83 SE 641, ONE v. State, 10 Ga. A. 

4,73 SE 696. ‘ 
aT Du Bois v. Peo., 200 Til. 157, 
65 NE 658, 93 AmSR 183; Thomson 
vy. Peo., 24 Ill. 60, 76 AmD 133. 

Ind.—State v. Miller, 153 Ind. 229, 
54 NE 808; State v._ Williams, 103 
Ind. 235, 2 N® 585; Halley v. State, 
43 Ind. 509; Leobold v. State, 33 Ind. 
484: State v. Smith, 8 Blackf. 489. 

Iowa.—State v. Kiefer, 172 Iowa 
306, 151 NW 440; State v. Clark, 141 
Towa 297, 119 NW 719; State v. Jack- 
son, 128 Iowa 548, 105 NW 51. 

Ma.—Armacost Vv. State, 133 Md. 
989, 105 A 147; State v. Blizzard, 70 
Md. 385, 17 A 270, 14 AmSR 366. 


Miss.—State v. Hubanks, 99 Miss. 


7175, 56 S 163. 
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certificate of deposit as ‘‘money.’’ ®° 

(c) Instruments, Signatures, Etc. When 
the thing obtained is a written instrument or a sig- 
nature thereto, it is not necessary in describing the 
instrument to set it out in hee verba,** but it must 
be deseribed with such certainty as to identify it 
when produced in eyidence,*? so that defendant may 
not subsequently be indicted for the same offense.** 
An indictment for larceny, in obtaining a deed by 
false pretenses, sufficiently sets out the deed when 
it contains a description of the premises, a state- 
ment of the consideration, the names of the grantor 
and grantee, and the value of the deed.*4 

(2) Ownership. 
state correctly to whom the property obtained be- 
longed.®®> And according to some of the authorities 


The indictment must 


Mo.—State v. Loesch, 180 SW 875; 
State _v. Clay, 100 Mo. 571, 13 SW 
827; State v. Myers, 82 Mo. 558, 52 


AmR 3889. 

N. M.—State v. Faggard, 25 N. M. 
76, 177 P 748; Terr. v. Hubbell, 13 
N. M. 579, 86 P 747, 138 AnnCas 848. 

N. Y.—Peo. v. Krummer, 4 Park. 


CoMoe 
Pa.—Com. v. Graham, 1 Pa. Co. 
41 Tex. 563; 


282, 3 Kulp 289. 
Tex.—State v. Levi, 
State v. Vickery, 19 Tex. 326; Pilgrim 
vy. State, 68 Tex. Cr. 175, 150 SW 
1170; Mays v. State, 28 Tex. A. 484, 
13 SW 787. ; 
Vt.—State v. Lathrop, 15 Vt. 279. 
Ww. Va.—State v. Cutlip, 78 W. Va. 
239, 88 SH 829, LRA1916B 783. 
Wis.—Owens vy. State, 83 Wis. 496, 
53 NW 736. 
Wyo.—Martins v. State, 17 Wyo. 
319, 98 P 709, 22 LRANS 645. 
Reenter Bai v. Walker, 10 U. C. Q. B. 
fa] Rule applied.—(1) Although 
money deposited in bank, and mixed 
with its funds, becomes its property, 
where county funds were deposited 
in a bank as required by law, and a 
specific sum was thereafter separated 
and appropriated by the bank for the 
payment of a county warrant by the 
direction of the receiver ot taxes and 
county treasurer, it thereby became, 
and was paid out as, the money of 
such officer, so that in an indictment 
for obtaining by false pretenses 
county funds, on deposit in bank, by 
means of a fraudulent warrant, the 
property in the money was properly 
laid in such receiver of taxes and 
county treasurer. State v. Lynn, 19 
Del. 316, 51 A 878. (2) Where money 
was obtained from a_ servant of 
prosecutor by false pretenses that it 
was due for carriage, the fact that 
the master reimbursed the servant 
does not make the property obtained 
that of the master, and it is wrongly 
laid in the indictment as the prop- 
erty of the master. Rex v. Douglass, 
7 CG. & P. 785 note, 32 ECL 871. (3) 
The ownership of a special fund, 
raised by a dog tax, is properly al- 
leged in a county having a_ special 


property in such fund. Com. _v. 
Sweet, 4'Pas’ Dist. 136; i6steawico: - 
198. 


{b] Ownership of property repre- 
sented by instrument.—In an indict- 
ment for false pretense in obtaining 
a signature to an instrument, under 
a statute that makes it a crime to 
obtain the signature to an _ instru- 
ment, the false making of which 
would be forgery, stating facts that 
show that the instrument was such 
an instrument, it need not allege the 
ownership of the property. repre- 
sented by the instrument. State v. 
Jamison, 74 Iowa 6138, 38 NW _ 509. 

[ce] Allegations held sufficient.— 
(1) Gardner vy. State, 4 Ala. A. 131, 
58 S 1001; Silvie v. State, 117 Ark. 
108, 173 SW 857. (2) An indictment 
charging that accused, with a design 
to eheat and defraud the Farmers’ 
Bank of one hundred and fifty dollars 
“to the said Farmers’ Bank then and 
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this averment must be made with the same particu- 
larity and certainty as in the case of larceny.®® 
The indictment, it has been held, should specifically 
allege that the ownership of the property is in the 
person alleged to have been deceived or in some 
one for whom such person was acting.®’ It is not 
sufficient that it may be gathered by inference from 
the other necessary averments that the ownership 
of the property is in some person named.8* Ac- 
cording to some of the authorities, however, the 
ownership need not be stated by a direct allegation 
if facts are alleged which show the owncrship 
clearly.2® Names used in indictments with reference 
to the ownership of property will be taken to indi- 
cate persons.2° The ownership may properly be laid 
in a mortgagee,®+ or in a person in possession of the 
goods,° or in a person with authority to sell 
them.®? Where property is obtained from an agent, 
‘ownership may be alleged to be in his principal. 
And where money belonging to the husband is ob- 
tained from his wife, ownership may be alleged in 
the husband.®® Where the property obtained be- 
longs to a partnership, it is sufficient to charge the 
ownership of the goods to be in the partnership by 
its firm name.®® An indictment for obtaining money 
from the teller of a bank should allege ownership 


there belonging,’ ,did make the false 
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depends upon the value of such property.” 


need not be stated. 


to be in the bank, instead of in the teller, as the 
money belongs to the bank.®’ An indictment for ob- 
taining money for a railway company is sufficient, 
although title to the money is alleged in such com- 
pany and not in receivers who are operating such 
railway.°® 

Effect of omitting averment. An averment of 
ownership of .the property obtained is one not af- 
fecting the form but the substance of an indiet- 
ment,®® and the omission of such an averment ren- 
ders the indictment. fatally defective,’ unless the in- 
dictment contains a legal excuse for the omission of 
such an averment.? 

Statutory provisions. Under the statutes in some 
jurisdictions it 1s not necessary to allege owner- 
Fal shh oR a 

[§ 68] (3) Quantity or Number. Where a 
statement of the quantity or number of the articles 
taken would not benefit accused, such statement is 
not essential.4 But where such statement is made 
it should be certain and not in the disjunctive.5 

[§ 69] (4) Value. The value of the property 
obtained need not be stated in the indietment,® un- 
less, aS in some jurisdictions, value is made an ele- 
ment of the offense, and the punishment therefor 
Where 


ing that the fraud was perpetrated 


representations stated, and that the 
bank did loan and pay over to ac- 
cused the aforesaid sum of one hun- 
dred and fifty dollars, sufficiently 
charges that the one hundred and 
fifty dollars was the property of the 
Farmers’ Bank. State v. McBrien, 
265 Mo. 594, 178 SW 489. (3) An in- 
dictment for false pretenses alleging 
that the prisoner obtained “from A 
a eheque for the sum of 8 pounds, 
14 shillings, 6 pence, of the moneys 
of B,’’ is a sufficient allegation that 
the check was the property of B, 
for “the money” may be stricken out. 
Reg. v. Godfrey, 7 Cox C. C. 392. 

{d] Allegation held insufficient.— 
An allegation that accused obtained 
goods of B with intent to defraud 
B of them is not a sufficient allega- 
tion that B owned the goods. State 
v. Lathrop, 15 Vt. 279. 

86. State v. Blizzard, 70 Md. 385, 
17 A 270, 14 AmSR 366; Mays v. 
State, (28 -Tex. A. 484, 13 SW 787; 
State v. Lathrop, 15 Vt. 279. 

87. Webb v. State, 69 Fla. 697, 68 
S 943; State v. Clark, 141 Iowa 297, 
119 NW 719. 

88. Moulie v. State, 37 Fla. 321, 
20 S 554; Halley v. State, 43 Ind. 509; 
State v. Lathrop, 15 Vt. 279. 

sg. U. S.—Grigegs v. U. S., 158 Fed. 
572, 85 CCA 596. 
11238) (Cal. 


Cal.—Peo. v. 
267, 55 P 984. 
Kan.—State vy. Balliet, 68 Kan. 707, 
66 P 1005. 

Nebr.—McClintock v. State, 98 
Nebr. 158, 152 NW 3878. 

N. Y.—Peo. v. Monroe, 64 App. Div. 
130, 71 NYS 803. 

Wash.—State  v. 11 
Wash. 512, 39 P 966. 


Skidmore, 


Knowlton, 


90. Smith vy. State, 74 Fla, 594, 77 
S 274. 

91. Barber v. Peo., 17 Hun (N. Y.) 
366. 

92. Ala.—Fields v. State, 121 Ala. 
16, 25 S 726. 

Ill.—Peo. v. Emmel, 292 Ill. 477, 
127 NE 53. 

Mo.—State v. Williams, 14 Mo, A. 
591. 


Pa.—Com. v. Springs, 2 LegGaz 93. 
Tenn.— Britt y. State, 9 Humphr. 
Li 


Tex.—Pilerim v. State, 68 Tex. Cr. 
175, 150 SW 1170; May v. State, 15 
Tex. A. 430. 

Eng.—Reg. v. Dent, 1 C. & K. 249, 
47 ECL 249. 

fa] The nature of the possession 


For later cases, developments and changes in the law see cumulative Annotatio 


State v. Wil- 
liams, 14 Mo. A. 591. 

{b] Rule applied.—(1) The post- 
office department is in possession of 
a registered letter and ownership 
thereof may be laid in the depart- 
ment. Com. y. Springs, 2 LegGaz 
(Pa.) 98. (2) There is no varialace 
where an indictment alleges the own- 
ership in J of the money obtained, 
and the proof shows that the money 
was the property of C, for whom J 
was a clerk intrusted with the safe 
of C, in which the money was kept. 
May v. State, 15 Tex. A, 430. 

93. Com. v. Blanchette, 157 Mass. 
486, 32 NE 658. 


ee Com. v. Call, 21 Pick. (Mass.) 
oO. 
95. Reg. v. Moseley, 9 Cox GC. CG 
96. State y. Williams, 103 Ind. 
235, 2 NIX 585. ‘ 
[a] In Alabama, under Code 
(1907) § 7147, if the property ob- 


tained was owned by partners, an 
allegation of ownership in any one 
or more of the partners is sufficient. 
Gouden v. State, 4 Ala. A. 131, 58 S 
1001. 

97. Jones v. State, 22 Fla. 532. 


98. State v. Small, 272 Mo. 507, 
199 SW_ 127. 
ae Webb v. State, 69 Fla. 697, 68 


1. Fla.—wWebb v. State, 69 Fla. 
697, 68 S 943. 

Miss.—State vy. Hubanks, 99 Miss. 
775, 56'S 168. 

N. M.—tTerr. v. Hubbell, 13 N. M. 
579, 86 P 747, 18 AnnCas 848, 

Tex.—Washington vy. State, 41 Tex. 


583. 
Eng.—Ree. v. Parker, 3 Q. B. 292, 


)43 BCL 741, 114 Reprint 519: Reg. 


v. Martin, 8 A. & E, 481, 35 ECL 691, 


112 Reprint 921. 


» Terr. v. Hubbell, 13 N._M. 579, 
86 P 747, 13 AnnCas 848; State v. 
Lathrop, 15 Vt. 279. 


3. See statutory provisions: and 
State vee Taylor welds, Nee Gee vibe 42 
SE 539; State v. Ridge, 125 N. CG. 


658, 34 SE 440; State v. Dixon, 101 
N. C. 741, 7 SE 870; State v. Boon, 


49 Ni Ce 468. 

[a]. In Alahama, under Code 
(1907) § 7161, it is not necessary 
that the ownership of the property 
be laid in any specific person. Baz- 
zell v. State, (A.) 81 S 183. 

[b] In Kentucky (1) under Cr. 
Code § 128 an indictment for obtain- 
ing money by false pretenses alleg- 


upon a named person, without ex- 
pressly alleging that he was. the 
owner of the money obtained, was 
Sufficient. Hayes v. Com., 173 Ky. 
188, 190 SW 700. (2) An indictment 
for obtaining money by false pre- 
tenses, which describes the money 
obtained and alleges that it was not 
the property of accused, is suffi- 
cient, although it alleges that the 
money belonged to a married woman 
who is shown to have no separate 
estate. Hennessy v. Com., 88 Ky. 301, 
11 SW 138, 10 KyL 822. 

[c] In England (1) an allegation 
of ownership is rendered unnecessary 
by, 24 & 25 Vict. .c, 96 § 88) -(@) 
Prior to this statute the rule was 
otherwise. Reg. v. Parker, 2 Q.. B. 
292, 43 ECL 292, 114 Reprint’ 519; 
Reg. v. Kenrick, Dav. & M. 208: Reg. 
v. Martin, 8 A. & E. 481, 35 HCL 691, 
112 Reprint 921; Reg, 
7 Cox C. C. -392; Reg. v. Norton, 8 
C. & P. 196, 34 HCL 686; Sill v. Reg., 
1E. & B. 553,.72.BCL 553, 118. Re- 
print 542, 16 HngL&Eq 375. .(3) In 
an indictment under 8 & 9 Vict. ¢ 109 
§ 17, for winning money at cards by 
fraud, unlawful device, and ill-prac- 
tice, it is not necessary to state to 
whom the money belonged. Reg. Vv. 
Moss, 7 Cox C. C. 200. 

4 Hagerman y. State, 54 N. J. L. 
104, 23 A 357. 
tebe Com. vy. France, 2 Brewst. (Pa.) 
oO . 

6. Peo. y. Henninger, 20 Cal. A. 
79, 128 P 352: State v. Appleby, 63 
N. J. L. 526, 42 A 847: Peo. v- Jef- 
ferey, 82 Hun 409, 31 NYS 267; Péo. 
v. Higbie, 66 Barb. (N. Y.) 131; Peo. 
v. Stetson, 4 Barb. (N. Y.) 151; State 
v. Gillespie, 80 N. C. 396. 

7 Ark.—Judkins vy. State, 123 Ark. 
rit Be SW 407. 

owa.—State v.. Jackson, 128 Iov 
pee 108 NW 51. ; ris 

ebr.—Moline 72 Nebr. 
361, 100 NW 810. ep 

N. H.—State v. Ladd,’32 N. H. 110. 

N, Y¥.—Peo. v.’Higbie, 66 Barb. 131; 
Peo. y. Stetson, 4 Barb. 151, ie 
PN C.—State vy. Gillespie, 80 N. GC. 

Oh.—Baker v. State, 31 Oh. St. 314. 

Tex.—Luce v. State, (Cr.) 224 SW 
1095; Speer v. State, 50 Tex. Cr. 273, 
tite Bias 

ah.—State v. Seymour, 49 Utah 
285, 163. P: 789. i f 

{a] Curing defect by verdict— 

Under a statute prescribing different 


v:. State, 


ns, Same title, page and note number. “i 


v. Godfrey, 


§§ 69-71] 


accused is charged with obtaining several articles, it 
18 not necessary to state specifically the value of 
each article.’ 

[§ 70] d. As to Loss to Prosecutor. An indict- 
ment for obtaining property by false pretenses need 
not allege specifically that prosecutor suffered loss 
by reason of the false pretense,® except when, as un- 
der a few statutes, actual less is an element of the 
offense,’® but it must set forth facts sufficient to 
show that he suffered a legal injury as that term is 
understood in the law of false pretense, else it fails 
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dictment for obtaining a signature to an instrument 

y that such instrument is one which might work in- 
jury to-the person signing it.1* An indictment for 
fraudulently procuring advances other than money 
on a contract of labor should contain an allegation 
that aceused did not return the things so advanced 
or pay for them.1% 

[§ 71] e. As to Intent and Design. When the 
statute makes a certain intent an element of the 
offense, that intent must be averred in the indict- 
ment by a proper affirmative allegation.14 Thus, 


to charge an offense.1+ 


punishments where the value of the 
property obtained is under or over a 
certain amount, a verdict finding ac- 
cused guilty as charged in the infor- 
mation does not cure the informa- 
tion’s failure to allege the value 


of the property obtained. State v. 
oo bape 49°: Utah 285, 163° PR 


8. Hagerman vy. State, 54 N. J. lh 
104, 23 A 357. 

9. Cal.—Peo. v. Howard, 135 Cal. 
266, 67 P 148. z 

Colo.—Stoltz v. Peo., 59 Colo. 342, 
347, 148 P 865 [quot Cyc]. 

Ky.—Com. v, Lacey, 158 Ky. 584, 
165 SW 971; Com. v. Ferguson, 135 
Ky. 32, 121 SW 967, 24 LRANS 1101, 
21 AnnCas 434. 

N. Y.—Peo. v. Higbie, 66 Barb. 131. 

N. D.—State v. Merry, 20 N. D. 3387, 
127 NW 83. 

Utah.—State v. Seymour, 49 Utah 
285, 163 P 789. 

Wash.—In, re Rudebeck, 95 Wash. 
433, 163 P 930. 

[a] In Texas under Pen. Code 
(1895) art 949, providing that it is 
not necessary to constitute the of- 
fense of swindling that any benefit 
accrue to the guilty party or injury 
to the person intended to be defraud- 
ed, an indictment for obtaining money 
from a bank by means of false rep- 
resentations aS to a note need not 
allege that such note has not been 
paid. Medders v. State, 54 Tex. Cr. 
494, 113 SW 270; Baxter v. State, 51 
Tex. Cr. 576, 105 SW 195. 

10. See cases infra this note. 

[a] Im Georgia (1) where, in an 
indictment for cheating and swin- 
dling, the averment of facts set out 
for the purpose of showing how 
prosecutor was defrauded by ac- 
cused fails to show that the deceit- 
ful means caused any pecuniary loss 
to prosecutor, the jndictment is 
fatally defective. Busby v. State, 
Ga. 858, 48 SE 314. (2) Where an 
indictment for cheating and swin- 
dling alleges only one offense, the 
general allegation therein that prose- 
cutor suffered loss by reason of ac- 
ecused’s false representation is suffi- 
cient. Burns v. State, 20 Ga. A. Tit 
92 SE 548. (3) Where an indictment 
alleges a false statement, and the 
statement relates to a number of dif- 
ferent facts, it is not necessary that 
the indictment should allege that loss 
resulted from each and _ all of these 
statements which proved untrue, but, 
if it is alleged that any one of the 
material false statements resulted 
in loss, the indictment will be: suffi- 
ecient. Whitaker v. State, 11 Ga. A. 
208, 75 SE 258. (4) The allegation 
that prosecutor was cheated and de- 
frauded in a named sum sufficiently 
alleges loss. Cheek v. State, 14 Ga. 
A. 536, 81 SE 586. / ; 

[b] In Tllinois an jnformation for 
obtaining credit and money by, means 
of false representations in violation 
of the Cr. Code § 97 must contain 
an allegation that the party extend- 
ing the credit and ea elegy 

rauded oO is,,;,m 
6 are vy. Holtzman, 272 Tih. 


0 
11. Ala.—Gardner v. State, 4 Ala. 


: , 58 S 1001. 
ns ar Peo, v. Bliss, (A.) 190 P 1046. 
Golo.—Stoltz v. Peo. 59 Colo, 342, 


347, 148 P 865. 


It should appear in an in- 


Ind.—Bonnell v. State, 64 Ind. 498. 

N. C.—State v. Whedbee, 152 N. C. 
770, 67 SH 60,27 LRANS 363. 

Tex.—Graves v. State, 31 Tex. Cr. 
65, 19 SW 895. 

“Tt is unnecessary to either charge 
or prove an actual pecuniary loss or 
damage. One may be actually de- 
frauded without suffering pecuniary 
loss, and is’ so defrauded, when he 
surrenders his property and receives 
for it, on account of false representa- 
tions made to him in order to obtain 
such property, something substan- 
tially different than he would have 
received had the representations in 
relation thereto been true. He is then 
legally injured, for he is deprived of 
his property, and that which he ex- 
pected to receive, and of the benefit 
he expected to accrue from such rep- 
resentations. In this respect an in- 
formation is sufficient when it sets 
forth facts which show that the per- 
son whose property was obtained by 
such false representations suffered a 
legal injury in the above sense.” 
Stoltz v. Peo., supra. 

[a] fhe crucial test is whether 
the false representation induced the 
prosecutor to incur a liability, or to 
surrender something which overwise 
he -would not have done. State v. 
Whedbee, 152 N. C. 770, 67 SE 60, 
27 LRANS 363. 

[b] Allegation held sufficient.— 
An allegation that “by means of the 
false pretense the prosecutor was 
induced to part with his property” 
is a sufficient allegation from which 
to infer injury. West v. State, 63 
Nebr. '257, 88 NW 503. 

Ind.—State v. Pryor, 30 Ind. 
350 


Minn.—-State v. Butler, 47 Minn. 
483, 50 NW _ 5382. is 

N. J.—Robinson v. State, 53 N. J. 
L. 41, 20 A 753. 

N. Y.—Dord v. Peo., 9 Barb. 671; 
Fenton v. Peo., 4 Hill 126; Peo. v. 
Chapman, 4 Park. Cr. 56. 

Tex.—Hubbert v. State, 66 Tex. Cr. 
370, 147 SW 267. : 

[a] Rule applied.—(1) An indict- 
ment for obtaining by false pre- 
tenses the signature of a person to a 
deed of real estate must aver that 
prosecutor had some interest in the 
property, or that the deed contained 
covenants rendering him liable to an 
action. Dord v. Peo., 9 Barb. (N. Y.) 
671. (2) An averment that_it was 
a “warranty deed” shows sufficiently 
that it may prejudice the _ person 
signing. State v. Butler, 47 Minn. 
483, 50 NW 582. (3) So in an indict- 
ment for obtaining a signature to a 
promissory note by false pretenses 
it is not necessary to allege that 
prosecutor was injured; it is suffi- 
cient if it appears in the indictment 


that the note on its face was one 
calculated to prejudice him. _Peo. v. 
Crissie, 4 Den. (N. Y.) 525. 

13. Long v. State, 4 Ga. A. 5TL, 
1 SE 1053. 
; 14. U. S—w. S. v. Post,.113 Fed. 


2. 
8Oe a._white vy. State, 86 Ala. 69, 5 
S 674; Mack vy. State, 63 Ala. 138. 
Cal.—Peo. v. Haas, 28 Cal. A. 182, 
151 P 672. 
Fla.—Jones v. State, 22 Fla. 532. 
Ga.—Jacobs v. State, 4 Ga. A. 509, 


61_SE 924. 
Il~-Peo. v. Cohen, 147 Ill. A. 393. 


where the erime 


is a felony, the imtent must be al- 


Ind.—State v. Styner, 154 Ind. 131, 
56 NE 98; Abbott v. State, 59 Ind. 
70; Todd v. State,’ 31 Ind. 514. 

Iowa.—State v. Daniels, 90 Iowa 
491, 58 NW 891; State v. Grant, 86 
Iowa .216, 538 NW 120. 

La.—State v. Lewis, 41 La. Ann. 
590, 6 S 536. 

Me.—State v. Philbrick, 31 Me. 401. 

Mass.—Ccm, v. Coe, 115 Mass. 481; 
Com. v. Dean, 110 Mass. 64; Com. 
v. Hooper, 104 Mass. 549; €om. v.~ 
Lannan, 1 Allen 590; Com. v..Strain, 
ete 521; Com. v. Wilgus, 4 Pick. 


Mich.—Peo. v. Wakely, 62 Mich. 
297, 28 NW 871; Peo. v. Getchell, 6 
Mich, 496. 

Minn.—State v. Southall, 77 Minn. 
296, 79 NW 1007. 

Miss.—Pittman vy. State, 101 Miss. 
5538, 58 S 532. 

Mo.—State v. Miller, 212 Mo. 73, 
111 SW 18; State v. Baker, 206 Mo. 
643, 105 SW 635; State v. Fraker, 148 
Mo. 143, 49 SW.1017; State v. Kain, 


118 Mo. 5, 23 SW ‘763; State. v. 
Chapel, 117 Mo. 639, 23 SW _ 760; 
State v. Benson, 110 Mo. 18, 19 SW 
213; State v. Smallwood, 68 Mo. 192; 
State v. Scott, 48 Mo. 422. 

Mont.—Terr. v. Underwood, 8 
Mont. 131, 19 P 398. 

Nebr.—Jacobs v. State, 81 Nebr. 
33, 47 NW 422. 

N. Y.—Peo. v. Monroe, 64 App. 


Div. 1380, 71 NYS 803; Clark v. Peo., 
et ime 329; Scott v. Peo., 62 Barb. 


N. C.—State v. Burke, 108 N. C. 
750, 12 SE 1000. See also State v. 
Claudius, 164 N. C. 521, 80 SE 261 
(in averring intent to defraud it is 
not necessary that the word ‘‘fraud- 
ulently’” is used in connection with 
the words “designedly, falsely, and 
feloniously’’). 

Oh.—State v. Mutchler, 87 Oh. St. 
268, 101 NE 267; Horton v. State, 85 
Oh. St. 18, 96 NE 797, 39 LRANS 423, 
AnnCasi913B 90; Coblentz v. State, 
84 Oh. St. 235, 242, 95 NE 768. 

Pa.—Com. v. Adley, 1 Pearson 62; 
Com. v. Shissler, 9 Phila. 587. 

Tex.—Marshall v. State, 31 Tex. 
471; Stringer v. State, 13 Tex. A. 520 
[overr Tomkins v. State, 33 Tex. 
228]; Jones v. State, 8 Tex. A. 648. 

Wash.—State v. Phelps, 41 Wash. 
470, 84 P 24. 

Wyo.—Haines v. Terr., 3 Wyo. 167, 
Lan Res. 
aa Cael Vv. James,' 12Cox ‘C)C: 

Ont.—Crawford v. Beattie, 39 U. C. 
Qn se nike 

But see State v. Bacon, 7 Vt. 219, 
222 (“it is doubtful whether this is 
necessary, under our statute’’). 

[a] The precise words of the 
statute, as to intent, need not be al- 
leged, as equivalent words are suffi- 
cient. State v. Southall, 77 Minn. 296, 
79 NW 1007. 

[b] Indictments held sufficient.— 
(1) Bridgeman vy. U.S.,140 Fed. 577, 
72 CCA 145; Peo. v. Cadot, 138 Cal. 
527, 71 P 649; State v. Lewis, 41 La. 
Ann. 590, 6 S 536; Peo. v. Wakely, 
62 Mich. 297, 28 NW 871; Com. v. 
Howe) 1320) Mass): 250; -, State... v. 
Loesch, (Mo.) 180 SW _ 875; State v. 
Mutchler, 87 Oh. St. 268, 101 NE 267; 
Com. v. Ettinger, 37 Pa. Co. 609. (2) 
Under Cr. Code (1886) §§ 3811, 4383, 
allowing the intent in an indictment 
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leged to have been felonious.15 


felony.'6 


ment of intent is unnecessary.”4 


for attempting to obtain money by 
false pretenses to be alleged in the 
alternative ‘to injure or defraud,” an 
indictment charging an ‘intent to 
defraud” alone is sufficient. White 
Vv. State, 86 Ala. 69, 5 S 674. (3) An 
indictment for obtaining money or 
goods by false pretenses, if charged 
in the words of St. (1842) ¢ 48 § 1, 
providing that ‘whoever shall fe- 
loniously obtain the personal goods 
or choses in action, of another, by 
means of any false and- fraudulent 
pretence, shall be guilty of felony,” 
need not charge the money or goods 
to have been obtained with intent to 
steal them, although in another sec- 
tion of the statute it is declared 
that false pretenses includes all 
cases where the party “intended to 
steal the [goods].” Jim v. State, 8 
Humphr. (Tenn.) 603. (4) An _ in- 
dictment for false pretenses, which 
alleges that accused falsely repre- 
sented to a county that he was en- 
titled to county warrants, which he 
knew well was false, and made.for 
the purpose of deceiving the county, 
and obtaining from it the warrant, 
and that he obtained it under false 
pretenses, sufficiently avers the 
fraudulent intent. State v. Morgan, 
109 Tenn. 157, 69 SW 970. (5) An 
information for swindling which al- 
leges that accused made representa- 
tions with intent to appropriate tu 
his own use a specified sum in ex- 
cess of the sum he was entitled to. 
and which sets forth in detail the 
method by which the swindle was 
consummated, sufficiently alleges 
that accused intended to appropriate 
the amount in 
which he was entitled. Speer v. State, 
50 Tex. Cr. 273; 97 SW 469. 

[ec] Indictments held insufficient. 
—An indictment that contained no 
allegation of intent to defraud other 
than a concluding statement that the 
jurors “say and present” that ac- 
cused “in the manner aforesaid, de- 
signedly, by a faise pretence and with 
intent to defraud,’ procured the sig- 
nature. Com. v. Dean, 110 Mass. 64. 

[d] In Georgia under the statute 
as to cheating and swindling an in- 
tent to defraud is sufficiently alleged 
when the false representations are 
charged as fraudulently made. Sad- 
ler v. State, 9 Ga. A. 201, 70 SE 969; 
Isaacs v. State, 7 Ga. A. 799, 68 SH 
338; Crawford v. State, 2 Ga. A. 185, 
58 SE 301. 

[e] Under, the Porto Rico statute, 
on an information charging the of- 
fense of obtaining property under 
false pretenses, it is not necessary 
to allege an intent to defraud, since 
the intent and guilty knowledge are 
to be inferred from the _ circum- 
stances of the crime and the sound 
mind and discretion of the accused, 
and the malicious and criminal jin- 
tent is presumed from the manner 
and deliberation with which an un- 
lawful act is intended or committed 
with the object of injuring another. 
Peo. v. Battistini, 5 Porto Rico 120. 

15. Mo.—State v. Roberts, 201 
702, 100 SW 484; State v. Tur- 
ley, 142 Mo. 403, 44 SW 267: State 
v. Feazell, 132 Mo. 176, 33 SW 788. 

N. Y.—Peo. v. Fish, 4 Park. Cr. 206. 

N. C.—State v. Taylor, 131 N. ¢. 
711, 42 SE 539; State v. Wilson, 116 
N.-GC. 979, 21 SE 692; State v. Cald- 


But of course this 
allegation is unnecessary where the crime is not a 
And an indictment which follows the 
language of the statute is sufficient, although the 
word ‘‘feloniously’’ is omitted.17 Unless the statute 
makes an intent to defraud a particular person 18 
or to accomplish a particular result 1° an element of 
the crime, the intent to defraud the one or to ac- 
complish the other need not be averred.?° 
statutes as to certain analogous offenses an aver- 
Under a statute, 


excess of that to’ 
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in cases where 
Under 


on? 
well, 112 N. C. 854, 16 SH 1010; State 
v. Bryan, 112 N. C. 848, 16 SH 909; 
State v. Skidmore, 109 N. C. 795, 14 
SE 63. 
Tenn.—Johnson vy. State, 6 Humphr. 
rh note; State v. Tate, 6 Humphr. 


Tex.—State~v. Small, 31 Tex. 184. 
[a] Averment held sufiicient.—An 
indictment alleging that accused 
with intent to defraud feloniously 
made certain false pretenses is not 
insufficient as failing to allege that 
he feloniously intended to defraud. 
pate v. Turley, 142 Mo. 408, 44 SW 

Ue 

{b] Surplusage. — An averment 
that the false pretense was made 
with felonious intent, the crime be- 
ing only a misdemeanor, does not in- 
validate the indictment, being treat- 
ed aS surplusage. State v. Hason, 86 
N. C. 674. Contra Rex v. Walker, 6 
Co & Pi 657, 25, CL, 624. 

16. Robinson y. State, 33 Tex. 341. 

17. State v. Switzer, 63 Vt. 604, 
22 A 724, 25 AmSR 789. 

18. State v. Hazen, 104 Iowa 16, 
73 NW_ 359; Com. y. Hulbert, 12 
Metc. (Mass.) 446; State v. Ridge, 
125 N. C. 658, 34 SH 440. 

19. Todd _v. State, 31-Ind. 514: 
Com.-y. O’Brien, 172 Mass. 248, 52 


NE 77. 
20. Ala.—Headley vy. State, 106 
Ala. 109; 17_S 714. 
Ind.—Todd yv. State, 31 Ind. 514. 
Md.—State v. Blizzard, 70 Md. 385, 
17 A 270, 14 AmSR 366. 
Miss.—State vy. Mitchell, 109 Miss. 
SIGS e8iber 
N. Y.—Peo. v. Rouss, 63 Miss. 135, 


118 NYS 433. 
N. C.—State vy. Salisbury Ice, etc., 


COs ALO Nee Om cO6,m ole Sih cieaeamae 
LRANS 216; State v. Claudius, 164 
N.C. 521, 80 SE 261. 

Inng.—Hamilton y. Reg. 9 Q. B 


271, 58 HCL 271, 115 Reprint 1277: 
Sill v. Reg, 1 E. & B. 553, 72 ECL, 


ae 118 Reprint 542, 16 EnglL&EHq 
3875. 

21. See cases infra this note. 

[a] In New York an indictment 


under Pen. Code § 364a for selling 
articles marked “sterling silver” 
which do not contain the required 
parts of silver need not allege a 
criminal intent. Peo. v. Webster, 17 
Misc. 410, 40 NYS 1135. 

[b] In Mississippi under Code 
(1906) § 1168 providing that any one 
selling property on which he knows 
there is a lien, without informing the 
buyer of the lien, shall be guilty of 
obtaining the proceeds under false 
pretenses, an indictment need not al- 
lege a fraudulent or felonious intent, 
as absence of such intent would not 
be a defense. State v. Mitchell, 109 
Miss. 91, 67 S 853. 

22. Iowa.—State v. Grant, 86 Iowa 
216, 53 NW 120. 

Me.—State v. Withee, 87 Me. 462, 
oa. A LOTS! 

A oe gad v. Hooper, 104 Mass. 

Mo.—State v. Martin, 226 Mo. 538, 
126 SW 442; State v. Pickett, 174 Mo. 
663, 74 SW 844; State v. Wilson, 143 
Mo. 334, 44 SW 722. 

Pa.—Com. vy. Adley, 1 Pearson 62. 
PS v. Bagegerly, 21 Tex, 

Vt.—State v. Switzer, 63 Vt. 604, 
22 A 724, 25 AmSR 789. | 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number 
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modeled after 30 Geo. II ¢ 24 § 1, making it an_ 
element of the offense that the property is ‘‘de- 
signedly’’ obtained, the indictment must allege that 
the property was ‘‘designedly’’ obtained or some 
word equivalent to or broad enough to include the 
statutory word must be used.?2 

[§ 72] f. As to Knowledge of Falsity. Except 


the véry nature of the pretense 


averred precludes the possibility of his ignorance of 
its falsity,?° the indictment must allege that accused 
knew the pretense to be false.24 Under statutes as 


Wash.—State v. Phelps, 41 Wash. 
470, 84 P 24, 

But see Rex vy. Howarth, 3 Stark. 
26, 3 ECL 579 (holding that it is 
not necessary to allege that accused 
did designedly pvetend, etc.). 

[a] Hquivalent words sufficient. 
—The word “designedly,’ although 
used in the statute, is not necessary 
in the indictment if words equiva- 
lent are used. State v. Grant, 86 
Iowa 216, 53 NW. 120. . 

[b] Obtaining signature.—An in- 
dictment for designedly obtaining the 
signature of another which fails to 
allege that the signature was ob- 
tained designedly is insufficient. 
State:v. Switzer, 63 Vt. 604, 22 A 724, 
25 AmSR 789. 

[c] Swindling.—An indictment for 
swindling which charges that C “did 
then and there execute and deliver 
to [accused] their certain promis- | 
sory note in writing for a much 
greater sum of money than was just- 
ly due to [accused] from’ C is de- 
fective in omitting the word “de- 
signedly.” State v. Baggerly, 21 Tex. 
by. 159. 

[d] Indictments held sufficient.— 
(1) Peo. v. Rosenberg, 200 Ill. A. 13; 
State v. Phelps, 41 Wash. 470, 84 P 
24, (2) Where the indictment charged 
that accused conspired “for the un- 
lawful, malicious, and felonious pur- 
pose, and with fraudulent and ma- 
licious intent and purpose ... to 
Obtain,” ete. Com. vy. Hooper, 104 


Mass. 549. 
Butler, 35 Cal, 
A. 357, 169 P 918. 


23. Cal.—Peo. 

Ind.—State v. Smith, 8 Blackf. 489. 
Mich.—Peo. vy.’ Lennox, 106 Mich. 
625, 64 NW 488; Peo. v. Fitzgerald, 
92 Mich. 328, 52 NW 1726; Peo. vy. 
Behee, 90 Mich. 356, 51 NW 515. ; 
Mo.—-State vy. Bradley, 68 Mo. 140. 
S. C.—State v. Haines, 23 S| C. 170, 
[a] Zlustration.—Where the rep- 
resentation stated in the indictment 
was that accused obtained a_ sub- 
scription from A by alleging that B 
had subscribed ten dollars, whereas 
B had subseribed only one dollar, 
Knowledge of falsity need not be 
averred. . Peo. v. Lennox, 106 Mich, 

625, 64 NW 488. 
35 Cal. 


24. Cal.—Peo. 
A. 357, 169 P 918. 

Ga.—Jacobs v. State, 4 Ga. A. 509, 
61 SE 924; Carlisle v. State, 2 Ga. 
A. 651, 58 SH 1068. - 
ait on vy. Robinson, 195 Ill. A, 

Ind.—Johnson y. State, 75 Ind. 553; 
State v. Smith, 8 Blackf. 489. 

Kan.—In re Schurman, 40 Kan. 
533, 20 P 277. 

Ky.—Martin, v. Com., 8 Ky. Op. 400. 

Me.—State vy. Kerr, 117 Me. 254, 
103 A 585. 


Ve 


v. Butler, 


Mich.—Peo. v. Lennox, 106 Mich. 
625, 64 NW 488; Peo. v. Fitzgerald, 
92. Mich. 328, 52 NW 126°. Peo. Ve 


Behee, 90 Mich. 356, 51 NW 515; Peo. 
v. Reynolds, 71 Mich. 348, 38 NW 923. 

Mo.—State v. Loesch, 180 SW 875; 
State v. Roberts, 201 Mo. 702, 106 
SW 484; State v. Janson, 80 Mo. ON 
State vy. Bradley, 68 Mo. 140, : ; 

N. J.—State y. Blauvelt, 38 N. J. 


L. 306 
N. Y.—Peo. v. Eaton, 122 App. Div. 
706, 107 NYS 849. Rs 
Pa.—Com. y. Adley, 1 Pearson 62. 
S. C.—State v. Haines, 23 9g. Cc: 
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to certain analogous offenses it is not necessary to 
allege guilty knowledge of the accused.?5 

[§ 73] 4, For Attempt. An indictment for at- 
tempting to obtain property by false pretenses must, 
lke any indictment, state the facts constituting 
the offense with sufficient particularity to inform ac- 
eused and the court of the accusation against him.?7 
The same allegations are necessary-as in an indict- 
ment for the completed offense,?* with the exception 
of the averments as to belief and reliance,?® and com- 
Such an indictment must 
show the means the accused proposed to use to ob- 


pletion of the fraud.*° 


170;:State v. Wilson, 7 S.C. L. 135. 
Tex.—Maranda v. tate, 44 Tex. 
442; Doxey vx. State, 47 Tex. Cr. 503, 
84 SW 1061, 11 AnnCas 830; Mathena 
veState,»15 Tex: A. 473; Hirsch v. 
State, 1 Tex. A. 393. 
Va.—Com. vy. Speer, 2 Va. Cas. (4 
Va.) 65. 
Pe Va.—State vy. Hurst, 11 W. Va. 
Eng.—Reg. v. Bowen, 13 Q. B. 790, 
66 ECL 730, 116 Reprint 1465; Reg. 
v. Henderson, C. & M. 828, 41 ECL 


183. 

E Averments held _sufiicient.— 
(1) Peo. v. Jordan, 66 Cal. 10, 4 BP 
773, .56 AmR 73; Peo. v. Harben, 5 
Gall. pA.429, 91.P..398: Peo... Vv. Rosen=- 
berg, 200 Ill. A. 13; State v.. Janson, 
80 Mo. 97;. State v. Sparks, 79 Nebr. 
511, 114 NW _ 598;-Peo. v. Eaton, 122 
App. Div.. 706, 107 NYS 849. (2) In- 
dictments which allege that accused 
did ‘knowingly, designedly, falsely 
and feloniously pretend,’ etc., or 
similar or equivalent expressions 
sufficiently aver the scienter. Bridge- 
man v. U. S., 140 Fed. 577, 72 CCA 
145; McLendon v. State, 16 Ga. A. 
262, 85 SH 200; Bader v. State, (Ind.) 
94 NE 1009; State v. Hazen, 104 Iowa 
16, 73 NW 359; State v. Smallwood, 
68 Mo. 192; State v. Scott, 48 Mo. 
422; State v.. Hurst, 11-W. Va. 54. 
(3) An averment that ‘in truth and 
in fact-each and every of the pre- 
tenses and representations so made 
by [accused] as aforesaid was and 
were wholly false and fraudulent 
and untrue, and [accused] then and 
there well knew such was the case,” 
is a sufficient allegation of accused’s 
knowledge of the falsity of the pre- 
tense. |Peo. v. Dimick, 107 N. Y. 
13, 30, 14 NE 178. (4) An informa- 
tion for obtaining money by false 
pretenses, alleging certain statements 
of fact by accused, and then alleg- 
ing as to each of them that it was 
not the fact, followed by the words 
“all of which [she] . then and 
there well knew,” sufficiently alleges 
accused’s knowledge of the falsity of 
her statements. Baker yv. State, 120 
Wis. 135, 97 NW 566. (5) An in- 
formation for obtaining goods by 
false pretenses by inducing prose- 
cutor to sell his goods for real es- 
tate, by the use of a fraudulent ab- 
stract of title, alleging the means of 
the false pretenses, and that accused 
was not the owner of the land and 
had no right to convey it, and that 
the abstract was not a correct state- 
ment of the conveyances of the land, 
all of which accused then and there 
well knew, was not defective for im- 
perfectly allecing ‘knowledge on the 
part of accused. State v. Roberts, 
901 Mo. 702, 100 SW 484. (6) An in- 
dictment averring that accused 
falsely made certain representations 
designedly, and with intent to de- 
fraud, well knowing them to be false, 
is sufficient as against an objection 
that it does not distinctly falsify 
the pretenses alleged, nor allege that 
he made the representations know- 
ing them to be false. State v. Tripp, 
113 Towa 698, 84 NW 546. (7) An in- 
dictment which charges that accused 
‘procured the signature to a note by 
false pretenses, and, knowing the 
signature to be so obtained, endeay- 
ored to sell the note, sufficiently 
avers that accused had knowledge of 
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[§ 74] 


General. 


the falsity of the pretense. Umben- 
hauer v. State, 4 Oh. Cir. Ct. 378. 
(8) It is not necessary to specifically 
allege that accused knew the pre- 
tense to be false, if it is alleged that 
he “designedly, feloniously, and with 
intent to defraud” did “falsely pre- 
tend,”.as he could not ‘‘designedly 
intend to defraud’. by means of the 
false pretense unless he knew that 
it was false. State v. Snyder, 66 
Ind. 203. : 

[b] Averments held insufficient. 
—(1) Reg. v. Philpotts, 1 C. & °K. 
112, 47 ECL 112. The scienter is not 
sufficiently alleged by an allegation 
that accused: (2) “Designedly” 
(State v. Bradley, 68 Mo. 140. Con- 
tra State v. Switzer, 63 Vt. 604, 22 
A 724, 25 AmSR 789), (3) “unlaw- 
fully and designedly” (State v. Blau- 
velt, 38 N. J. L. 306. Contra Com. v. 


Hulbert, 12 Mete. (Mass.) 446), (4) 
‘“unlawfulty and fraudulently” (Peo. 
Vo. Robinson, 195" Tll,) A. 642), (5), 


‘falsely and fraudulently” (Doxey v. 
State, 47 Tex. Cr. 503, 84 SW 1061, 
11 AnnCas 830; Reg. v. Henderson, 
Cl 1& iM... 3.28,. 41" HCH” 183. Contra: 
McLendon v. State, 16 Ga. A. 262, 85 
SE 200; Kinard v. State, 1 Ga. A. 
146, 58 SE 268). 

{e] Indictments held not fatally 
defective.—(1) An information which 
charges accused with having ob- 
tained money under false repre- 
sentations, but which does not di- 
rectly allege his knowledge of their 


falsity, although demurrable, is not 
fatally defective. Peo. v. Millan, 
106,-Cal.. 320, 39 P 605.-.-(2) An in- 


dictment which sets out pretenses, 
negativing their truth, ‘all of which 
the defendant then and there well 
knew,” is not obnoxious, after ver- 
dict, to the objection that the scien- 
ter is not sufficiently averred. State 
vy. Janson, 80 Mo. 97. 

25. See cases’infra this note. 

fa] Im New York (1) an_indict- 
ment under Pen. Code § 364a, for 
selling articles marked sterling sil- 
ver which do not contain the re- 
quired parts of silver, need not al- 
lege guilty knowledge. Peo. v. Web- 
ster, 17 Misc. 410, 40 NYS 1135. (2) 
An indictment under 1 Rev. St. p 611 
§ 33, to recover damages for using 
false weights, need not aver scienter 
on the part of accused. Bayard v. 
Smith, 17 Wend. 88. 

[b] In fexas the statute of March 
26, 1881 dispenses in indictments 
for swindling with averments of the 
falsity of the ‘pretenses and_ the 
guilty knowledge of the accused. 
Arnold v. State, 11 Tex. A. 472. But 
see Doxey v. State, 47 Tex. Cr. 503, 
505, 84 SW 1061, 11 AnnCas 830 (“au- 
thorities in this State appear to re- 
quire that it be alleged in the in- 
dictment [for swindling] that. the 
false pretenses were knowingly 
made”). 

26. See Eo mente and Informa- 
tions [22 Cye 295]. 
oie 3; Woodward, 156 Mo. 


148, 56 SW 880 


23. State v. Phillips, 36 Mont. 112, 
92 P 299. And see cases infra this 
note. a 

[a] Ownership. — Indictment 


charging attempt to obtain by false 
pretenses promissory note alleged 
to be property of “estate of decedent 
named” is defective on demurrer for 
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tain the property, must designate the person to 
whom the pretense was made,®? and aver that the 
representations were not true.** 
is not insufficient because it fails in express’ terms 
to allege that accused failed in the perpetration of 
the principal offense, or that he was prevented or 
intercepted in the perpetration of it.%4 

K. Issues, Proof, and Variance—l. In 
As in other criminal prosecutions,?> the 
proof must correspond with and support the ma- 
terial averments of an indictment for obtaining 
property by false pretenses or analogous offenses.°¢ 


Such an indictment 


failure to allege ownership in per- 
sonal representative. State v. Cut- 
lip, 78 W. Va. 239, 88 SH 829, LRA 
1916E 783. 


[b] Indictments held sufficient.— 
State v. Phillips, 36 Mont. 112, 92 
P 299; State v. Riddell, 33 Wash. 


324, 74 P 477; Reg. v. Jarman, 14 Cox 
CORO Foi lab 

29. State v. Phillips, 36 Mont. 112, 
92 P 299; Peo. v. Spolasco, 33 Misc. 
22, 960 NGS. RT: 

30. State v. Phillips, 36 Mont. 112, 
92 P 299; Peo. v. Spolasco, 83 Misc. 
22, 67 NYS 1114. 

31. In re Schurman, 40 Kan. 533, 
20 P 277; Speer v. State, 50 Tex. Cr. 
273, 97 SW 469; State v. Riddell, 33 
Wash. 324, 74 P477. 


mens Reg. v. Sowerby, [1894] 2 Q. 
"33. ‘State v. Phillips, 36 Mont. 112, 


92 P 299; State v. Riddell, 38 Wash. 
324, 74 P 477. 

34. State v. Decker, 36 Kan. 717, 
14 P 283. 

_35. See Indictments and Informa- 
tions [22 Cyc 445 et seq]. 

sé. Ala.—Cook v. State, 162 Ala. 
90550 S'319; 

Ark.—Maxey v. State, 85 Ark. 499, 
108 SW 1135, 14 AnnCas 509. 

Cal.—Peo. v. Emmons, 13 Cal. A. 
487, 110 P 151; Peo. v. Leavens, 12 
Cal. A. 178, 106 P 1103; Peo. v. Lapi- 
que, 10 Cal. A. 669, 103 P 164. 
Colo.—Stumpff v. Peo., 51 Colo. 202, 


STAT med 

Ga.—Fennell v. State, 16 Ga. A. 
1738, 84 SEH 721; Oliver v. State, 15 
Ga. A, 452, 83 SHE 641; O’Nealv. 


State, 10 Ga. A. 474, 73 SHE 696; Car- 
lisle vy. State, 2 Ga. A. 651, 58 SH 


1068. 

Ky.—Gardiner v. Com. 164 Ky. 
196, 175 'SW 362. 

Mass.—Com. v. Pierce, 130 Mass. 


Mo.—State v. Wilson, 66 Mo. A. 


540. 

N. C.—State v. Gibson, 169 N. C. 
318, 85° SE (7: 

Or.—State v. Miller, 47 Or. 562, 


85 P 81, 6 LRANS 3865. 
cera pa are v. State, 11 Lea 

Tex.—Farmer v. State, 85 Tex. Cr. 
440, 2183 SW 669; Robinson v. State, 
63 Tex. Cr. 212, 139 SW 978; Tuttle 
v. State, (Cr.) 49 SW 82. 

[a] Every averment, affirmative 
or negative, necessary to constitute 
the offense must be established by 
the prosecution. State v. Wilbourne, 
SIRSN Ola a0s 

[b] Rule applied—(1) An alle- 
gation charging two persons jointly 
with obtaining a loan of money by 
false pretenses is not supported by 
proof of a loan to only one of the 
persons. Com. v. Pierce, 130 Mass. 
31. (2) Where the indictment al- 
leged that a note obtained was exe- 
cuted to 8S, and the evidence showed 
that it was to 8’s daughter and, by 
her assigned to S, the variance was 


fatal. Wallace v. State, 11 lea 
(Tenn.) 542. 
[c] Knowledge of falsity.—In 2 


prosecution for cheating and swin- 
dling through the making of false 
representations an allegation in the 
indictment that accused knew that 
the representations made by him 
were false is a material allegation 
and must be supported by the proof 
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An allegation not descriptive of the offense need 
not be proved but may be rejected as surplusage,*” 
but a descriptive allegation, although unnecessarily 
particular, must be proved as laid.** An indictment 
for obtaining money by false pretenses is not sus- 
tained by proof of a different. offense.%° 
jurisdictions, however, by statute there may be a 
conviction for an attempt to obtain property by 
false pretenses under an indictment for so obtaining 
In some jurisdictions, while the 
crimes of larceny and obtaining by false pretense 
remain distinet,#! it is provided by statute that on 
an indictment for obtaining property by false pre- 
tenses the prisoner may be convicted of that of- 
fense, although the proof shows that he obtained the 


the property.*° 


FALSE PRETENSES 


larceny.** 


In some 


resentations.** 


pretense,*® but 


property by larceny,*? but such a statute does not 


in the case. McLendon.v. State, 16 
Ga. A. 262, 85 SE 200; Carlisle. v. 
State, 2 Ga. A. 651, 58 SE 1068. 

{d] Place where offense com- 
mitted.—(1) Where the information 
in a prosecution for obtaining money 
under false pretenses alleged that 
the crime was committed on North- 
ern Pacific train No. 258, the num- 
ber of the train was immaterial, if 
the train was otherwise identified, 
and hence evidence that accused had 
no jewelry .on the train, as he 
claimed to have, was properly re- 
ceived, although the number of the 
train’ was not stated. State v. 
Brown, 62 Wash. 293, 118 P 782. (2) 
Under a statute providing that the 
offense of obtaining money under 
false pretenses may be alleged to 
have been committed, and may be 
prosecuted in any county wherein 
the false pretense is made, proof 
that the money was actually received 
in a county other than that alleged 
and in which the trial is had is not 


a variance. Com. v. Sessions, 169 
Mass. 329, 47 NE 1034. 
[e] No variance.—(1) An allega- 


tion that prosecutor was induced to 
deliver goods ‘as upon a sale upon 
eredit” is sufficiently proved by evi- 
dence of a sale of the goods to ac- 
cused on his promissory note, pay- 
able in four months. Com. v. David- 
son, 1 Cush. (Mass.) 33. (2) Where 
an indictment charging that accused, 
falsely representing himself to be 
an officer of the United States, ob- 
tained money and property from the 
Lockwood Automobile Company and 
the Owl Auto Company, there was 
no variance between the indictment 
and the proof that showed that the 
first named automobile company was 
a corporation, while the ‘latter was 
merely a trade name under which 
an individual carried on his _ busi- 
ness. Brafford v. U. S., 259 Fed. 511. 
(3) There is no variance between 
an indictment, alleging that accused 
and his codefendant at a _ certain 
date obtained property of prosecutor 
by -means of the confidence game, 
and evidence of distinct transactions, 
whereby property of prosecutor was 
obtained by use of the confidence 
game. Peo. v. Bertsche, 265 Ill. 272, 
106 NE 823, AnnCas1916A 729. (4) 
Under an indictment charging com- 
mon-law attempt at grand larceny of 
proceeds of insurance policy from 
the company, all facts relating to 
fraudulent procurement of the pol- 
icy through a conspiracy to which 
accused was a party, although not 
set out in the indictment, are ad- 
missible to show that the presenta- 
tioh of the claim and proofs of death, 
the final act in the conspiracy, con- 
stituted an attempt to commit grand 
larceny in the first degree by trick 
and device. Peo. v. Alexander, 183 
App. Div. 868, 171 NYS 881 [motion 
to, dism den 224 N. Y. 733,'121 NE 
Ree. andeatt, Do LIN.. Mer lay toa INE 
887]. 


{f] variance, — (1) 


Immaterial 


Peo. v. Russel, 156 Cal. 450, 105 P 
416; Tingue v. State, 90 Oh. St. 368, 
108 NE 222, AnnCas1916C 1156. (2) 
In prosecution for obtaining money 
by inducing B to purchase stock 
upon representation that a corpora- 
tion was solvent, variance in date 
of a check involved was immaterial. 
arane v. Haines, 92 N. J. L. 642, 106 

{g] Instructions to acquit.— 
Where there is an entire absence of 
testimony necessary to prove a ma- 
terial averment of the indictment, 
the court should instruct the jury 


to acquit. State v. Miller, 47 Or. 
562, 85 P 81, 6 LRANS 365, 
37. Amos v. State, 123 Ala. 50, 


26 SE 524; Com. v. Mulrey, 170 Mass. 
108, 49 NE 91. And see cases infra 
this note. 

[a] Rule applied.—(1) A convic- 
tion under an indictment for obtain- 
ing money from a city by making a 
false return of the amount due un- 
der a contract, which denies that 
there was anything due from the 
city, although a portion of the 
amount obtained was proved to be 
due, is proper. Com. vy. Mulrey, 170 
Mass. 108, 49 NE 91. (2) Although 
an indictment charges a false mark- 
ing of flour with intent to defraud 
A, and also thereafter a sale to A, 
yet if the false marking with intent 
to defraud is preved, the sale need 
not be. State v. Burge, 7 Iowa 255. 

[b] Ownership.—Under a statute 
providing that an indictment for ob- 
taining goods by false pretenses 
need not allege the ownership of the 
goods, the allegation of ownership 
in an indictment is mere surplusage, 
which need not be proved. State vy. 
Ridge, 125 N. C. 658, 34 SE 440. 

[ec] VWalue.— Unless the statute 
makes the value of the property ob- 
tained an element of the crime 
(supra § 69), it is not necessary to 
prove the value, although it is stated 
in the indictment. State v. Holden, 
25 Del. 429) 79) A .215;° Com \v. ‘Ses 
sions, 169 Mass, 329, 47 NE 1034; 
Com. v. Lee, 149 Mass. 179, 21 NE 
299; Com. v. Morrill, 8 Cush. (Mass.) 
571; Cunningham v. State, 61 N. J. 
L. 67, 38 A 847 [aff 61 N. J. L. 666, 
40 A 696]; Peo. v. Herrick, 13 Wend. 
GNU) 8a 
: Pea te v. Peo., 5 Colo. A. 75, 


39. McQueen v. State, 89 Ala. 91, 
8 S 115; State v. Gibson, 169 N. CG. 
318, 85 SE 7. 

40. See statutory provisions and 
Rez vy. Wagieton, 6 Cox iC.) C2559: 
RES. Vix Goi, OnuUes C.ne. bees. 

41. See infra ’§ 98. 

42. See statutory provisions; and 
Reg. v. Henderson, C. & M. 328, 41 
ECL 183; Reg. v. Bulmer, 9 Cox C. 
C. 492; Reg. v. Patterson, 26 Ont. 
656, 2 CanCrCas 339. 

43. 

23. 

44, State v. Dickinson, 21 Mont. 
595, 55 P 589; Peo. v. Dumar, 106 N. 
Y. 502, 183 NE 325; Peo. v. Sumner, 


Reg. v. Ewing, 21 U. C. Q. B. 


‘ 
[§§ 74-75 


authorize a verdict of guilty of larceny on an in- 
dictment for obtaining property by false pretenses, 
even though the evidence establishes the crime of 
Where obtaining property by false pre- 
tenses is by a statute larceny, an indictment charg- 
ing that accused ‘‘unlawfully and feloniously did 
steal, take and carry away,’’ the property described 
is not sustained by proof that accused obtained pos- 
session of the property by false and fraudulent rep- 
Evidence of the falsity of a pre- 
tense, the truth of which is not negatived in the 
indictment, is not admissible.*® 

[§ 75]. 2. As to Pretense. 
respond with and support the averments as to the 


The proof must cor- 


under the general rule govern- 


33 App. Div. 338, 53 NYS 817 [aff 
GAS ING O02). .00 | NM), ME 2ON eset 
see State v. Williams, 68 W. Va. 86, 
69 SE 474, 32 LRANS 420 (under a 
count for simple larceny it is ad- 
missible to prove that the property 
was obtained by false pretense with 
intent to defraud). 

[a] It must be further shown 
that there was no intention on the 
part of the owner of the property 
to pass the title thereto to the party 
making the representations, or that: 
he gave it into the possession of said 
party for a special purpose, and to 
be applied to that purpose only, and 
that the party receiving it, instead 
of so applying it, appropriated it to 
his own use. Peo. v. Sumner, 33 App. 
Div. 388, 53 NYS 817 [aff 161 N. Y. 
652, 57 NE .T120]. 

45. State v. Long, 108 Ind. 481, 
3 NE 169; Salter v. State, 36 Tex. Cr. 
501) 38 °S W212. 

46. Ala.—Cook v. State, 162 Ala. 
90, 50 S 319; Meek v. State, 117 Ala. 
116, 23 S 155; Copeland v. State, 97 
Ala. 30, 12 S 181; O’Connor v. State, 
30 Ala. 9. 

Ark.—Lawson v. State, 120 Ark. 
337, 179 SW 818; Mitchell v. State, 


70 Ark. 30, 65 SW 935; Kirtley v. 
State, 38 Ark. 543. 
Cal. Peo. v. Neetens, (A.) 184 P 


27; Peo. v. Fleshman, 26 Cal. A. 788, 
148 P 805; Peo. v. Lapique, 10 Cal. 
A; ‘6695 103" 164. 


Colo.—Stumpff v. Peo., 51 Colo, 
2028 ANP oa: 
Fla.—Ladd‘v. State, 17 Fla. 251. 


Ga.—Chapple v. State, 126 Ga. 638, 
55 SH 471; Williams -v. State, 124 Ga. 
136, 52 SE 156; Fambrough vy. State, 
113 Ga. 934, 39 SE 324; Garlington 
v. State, 97 Ga. 629, 25 SE 398; Rat- 
teree v. State, 77 Ga. 774; McLendon 
v. State, 16 Ga. A, 262, 85 SH 200; 
Williams v. State, 16 Ga. A. 34, 84 
SE 494; Fennell v. State, 16 Ga. A. 
173, 84° SH 721. 

Whee pee v: Peo. 58 2911. wiAs 

Ind.—Bader v. State, 176 Ind. 268, 
94 NE 1009; State v. Long, 103 Ind. 
481, 3 NE 169; Smith v. State, 33 Ind. 
159; Todd v. State, 31 Ind. 514. 

Iowa.—State v. Moats, 108 Iowa 
13, 78 NW 701. 

Kan.—Matter of Eberle, 44 Kan. 
472, 24 P 958. 

Ky.—Gardner v. Com., 164 Ky. 196, 
175 SW _ 362. 

Mo.—State v. Drum, 217 SW 238. 

Nebr.—Prehm vy. State, 22 Nebr, 
673, 836 NW 295. 

N. J.—Harris v. State, 58 N. J. L. 
436, 38 A 844; Sharp v. State, 53 N. 
Tay, BUD, 2a OG: 

N. C.—State v. Gibson, 169 N. CG. 
318, 85 SE 7; State v. Davis, 150 N. 
C. 851, 64 SE 498; State v. MeWhir- 
pial ghee eH ali SE 734. 

—Semler v. State, 27 Oh. Cir. 
Ct, 5a, 

r.—State v. Keep, 85 Or. 265, 
oS igs x ee 

Pa.—Com. v.-Miller, 22 Pa. Dist. 
686; Com. v. George, 42 Pa. Co. 643; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing such cases an immaterial variance is not | fatal.” Accused cannot be convicted on proof of pre- 


Com. v. Daniels, 2 Pars. Eq. Cas. 332; 
Com. v. Garver, 16 Phila. 468.- 
Mera ie ak v. State, 11 Lea 

Tex.—Dawson v. State, 79 Tex. Cr. 
371, 185 SW 875; Dechard v. State, 
(Gr)? 57, (SWH8i33 <Luttles -v. State, 
(Cr.) 49 SW 82; Peckham y. State, 
(Cr:) 28 SW 532; Moore v. State, 20 
Tex. A. 233. 


Va.—Lewis v. Com., 120. Va. 875, 
91 SE 174. 

Wis.—State v. Green, 7 Wis. 676. 

HWing.—Reg. v. Butcher, Bell C. C. 


6;"Rex v. Plestow, 1 Campb. 494. 
[a]. Rule applied.—(1) An indict- 
ment for false pretenses which al- 
leged that accused obtained a cer- 
tain writing deposited with the clerk 
as security for the costs in!a cer- 
tain case by falsely stating to the 
elerk that the costs in the case “had 
been arranged’ is not supported by 
proof that accused either stated that 
such costs “Shad been’ or ‘“‘would be” 
arranged. Mitchell v. State, 70 ‘Ark. 
30, 65 SW 935. (2) Where an infor- 
mation charged that accused made 
false representations and pretenses 
that a cow which he sold was free 
from all liens and encumbrances, 
proof that accused merely failed to 
disclose that the cow was encum- 


bered is .a variance from the infor-. 


mation. Stumpff v. Peo., 51 Colo. 202, 
117 P 134. .(3)' An indictment charg- 
ing that accused represented that 
he had the power to withhold infor- 
mation against the prosecuting wit- 
ness from the federal authorities, and 
that he would so withhold the infor- 
mation on payment of three hundred 
dollars, is at fatal variance with 
evidence showing that accused rep- 
resented himself to be a revenue offi- 
cer and would end the matter on: the 
payment of three hundred dollars. 
Lawsen v. State, 120 Ark. 337, 179 
SW 818. (4) An indictment for ob- 
taining money by false pretense by 
falsely representing that accused had 
on deposit a certain sum in a bank, 
and had a right to draw a. draft 
thereon, which he presented to the 
bank from which he obtained the 
money, was not sustained by evi- 
dence that accused stated at the time 
that he presented the draft that it 
had been arranged for. Semler v. 


State, 276e1Ohe <Gir: (Cts 5812 “(69° Am 
accusation charging that accused 
falsely represented that another 
had promised to pay for goods 


sold and delivered to the former is 
not supported by proof showing 
merely that accused falsely repre- 
sented that another had promised to 
become security for the payment of 
the goods. Fambrough v. State, 113 
Ga. 984) 39 SE 324. (6) An infor- 
mation under a statute for obtaining 
goods under false pretenses was not 
sustained where the pretense charged 
was that respondent owned a house 
and lot in a certain locality, and was 
building an addition to the house and 
wished to buy the articles for use in 
the building, while the proofs failed 
to show that the pretense operated 
as a fraud, or that accused had been 
given to understand that the ques- 
tion asked him about his building 
was put for the purpose of learning 
whether it was safe to trust him. 
Peo. v. McAllister, 49 Mich. 12, 12 
Nw 891. (7) Where an indictment 
for false pretenses charged that ac- 
cused falsely pretended to prosecu- 
tor that he owned one hundred and 
eighteen acres of land in a stated 
section, township, and range, the 
words particularly describing the 
land were not surplusage; and hence 
proof that accused did not describe 
the land by subdivisions or range, 
although he probably mentioned the 
township, constituted a fatal vari- 
ance. Cook v. State, 162 Ala. 90, 50 
S 319. (8) If an indictment for at- 
tempting to obtain money under false 
pretenses charges it to have been at- 
tempted by means of a paper writ- 


ing purporting to be an order for 
money, and the instrument in evi- 
dence is not such an order, the va- 
riance is fatak Rex y. Cartwright, 
R. & R. 79. (9) In a prosecution for 
swindling based upon accused’s false 
representations that he was connect- 
ed with a business college in which 
complaining witness desired a 
scholarship, thereby inducing com- 
plaining witness to pay money for 
tuition in a different business col- 
lege owned by accused, evidence 
showing that the deceit was accom- 
plished by accused’s course of con- 
duct, and not by direct statements, 
is inadmissible. Farmer v. State, 85 
Tex: Cr. 440, 213 SW 669. (10) On 
the trial of an indictment for sell- 
ing a load of hay weighing six hun- 
dred and forty-four pounds upon the 
representation that it weighed one 
thousand two hundred and forty-four 
pounds, it was competent to show, as 
part of the representation, that ac- 
cused exhibited to the purchaser a 
ticket purporting to evidence the 
weight of the hay, although the in- 
dictment did not mention the ticket. 


‘Jones v. State, 99 Ga. 46, 25 SE 617. 


[b] No variance.—(1) Where the 
indictment charged that accused said 
he was conducting a butchers’ shop, 
and the evidence was that he said 
he must have some cattle to butcher 


that night, there was no variance. 
State v. Neimeier, 66 Iowa 634, 24 
NW 247. (2) On a trial for obtain- 


ing money by falsely pretending that 
a note was valid and secured by a 
mortgage, the fact that in the mar- 
gin of the note were the words, 
“This note is secured by real-estate 
mortgage,’ which were not in the 
copy of the note set out in the in- 
dictment, was not a variance. Com. 
v. Parmenter, 121 Mass. 354. (3) 
Where the evidence shows that the 
prosecutor was induced to pay the 
money by reason of a demand based 
upon a false and forged obligation of 
a bank to pay for a fictitious adver- 
tisement in the purported directory, 
there is no variance between the 
evidence of the prosecutor and the 
allegations of the information that 
accused, with intent to cheat and 
defraud, presented to the bank. a con- 
tract which he represented had been 
made the publishing concern, and 
demanded payment. Peo. v. Flesh- 
man, 26 Cal. A. 788, 148 P 805 {dist 
Peo. v. Lapique, 10 Cal.. A. 669, 103 P 
164]. (4) An allegation that accused 
falsely represented that he had “an 
order” on prosecutor from W for the 
goods is sustained by proof that ac- 
cused had told prosecutor that W 
had told accused to tell prosecutor 
to let accused have the goods, since 


an order may be oral. State v. 
Mikle, 94 N.C. 843. 

47. Ala.—Frederick v. State, 39 S 
915; Amos v. State, 123 Ala. 50, 26 


S 524. 
Cal.—Peo. v. Russell, 156 Cal. 450, 
105 P 416; Peo. v. Freeman, 29 Cal. 


. 5648, 156 P 994. 
tee vy. State, 8 Ga. A. 449, 
E576. 

BLUM lceves Vv... Peo, 197 \Tll. ) 638, 
64 NE 730; Berkenfield v. Peo., 191 
Ill. 272, 61 NE 96. 

Iowa.—State v. Chingren, 105 
Iowa 169, 74 NW 946. 

Kan.—State v. Wilson, 73 Kan. 


334, 80 P 639, 84 P 737, 117 AmSR 
479. ; 
Mich.—Peo. v. Andre, 157 Mich. 
62, 122 NW 98. 
, N. Y.— Webster v. Peo., 92 N. x4 
422, 1 N. Y. Cr. 190 [aff 28 Hun 322]; 
Peo. v. Sully, Sheld. 17, 5 Park. Cr. 
142; Peo. v. Herrick, 13 Wend. 87. 
N. C—State v. Carlson, 171 _N. C, 
818, 89 SE 30; State v. Marsh, 162 N. 
' 608, 77 SH 839. 
‘ N. D.—State v. Henderson, 176 NW 
126. 
h.—Tingue v. State, 90 Oh. St. 
368, 108 NE 222, AnnCast916C 1156. 
Pa.—Com. v. Karpouski, 3 Pa. 


Dist. 772 [aff 167 Pa, 225, 31 A 572). 

Tex.—Glover v. State, 57 Tex. Cr. 
208, 122 SW 396. 

Wash.—State v. Brown, 62 Wash. 
293, 118 P 782; State v. Knowlton, 11 
Wash. 512, 39 P 966. 

Wis.—Davis v. State, 134 Wis. 632, 
115 NW 150. 

Ont.—Reg. v. Patterson, 26 Ont. 
656, 2 CanCrCas 239. 

[a] Wariances held immaterial. 
(1) In a prosecution for obtaining a 
signature to a note, where the indict- 
ment alleged that the pretense was 
that accused had three hundred, and 
it was proved that he said he had 
one hundred and fifty dollars, there 
is no variance if one hundred and 
fifty dollars was sufficient to meet 
the note. Peo. v. Herrick, 13 Wend. 
(N. Y.) 87. (2) Under an indictment 
charging that accused obtained goods 
under the false pretense that he had 
money in M National Bank of S, 
proof that he said the money was 
in M bank of S is not a material 
variance, where the evidence is that 
the only M bank in S was a na- 
tional one; and under an allegation 
of a false pretense that accused had 
more than three hundred dollars in 
bank proof that he said he had more 
than enough to pay a bill of that 
amount past due to prosecutor is 
not a material variance. Com. v. 
Karpouski, 3 Pa. Dist. 772 [aff 167 
Pa. 225, 31 A 572]. (3) Where inform- 
ant alleged that accused represented 
that bars of metal were gold, in re- 
liance of which prosecutor bought 
them of accused for five thousand 
dollars, whereas they were of no 
value, and the proof showed that 
there was no gold in them but that 
they contained copper worth one 
hundred and twenty dollars, the 
variance was immaterial. State v. 
Knowlton, 11 Wash. 512, 39 P 
966. (4) Where the evidence showed 
that a firm of which accused was 
a member obtained credit of a 
bank by a fraudulent statement 
in writing made by accused to the 
bank of the financial standing of 
the firm, and that the bank had been 
defrauded thereby, the contention 
that a verdict of guilty of obtaining 
credit by means of false statements 
in writing as to his own credit was 


not supported by the evidence is 
without merit. Berkenfield v. Peo., 
191 Ill. 272, 61 NE 96. (5) Where 


accused was convicted of obtaining 
money by false pretenses, the fact 
that the information alleged that he 
falsely pretended that he had been 
engaged by one Rev. L, rector of St. 
Mathias’ Episcopal Church, to solicit 
and collect for .advertisements for 
a church program, while the proof 
showed that he stated that he shad 
been engaged by L, of the Epis- 
copal Church, did not constitute a 
fatal. variance, especially where it 
appeared that there was only 
one Episcopal Church in the city, 
and that L was its rector, since 
the discrepancy was merely as to 
immaterial details. Davis v. State, 
134 Wis. 632, 115 NW 150. (6) Where 
an indictment for false representa- 
tions alleged that accused falsely 
stated, as a basis for credit, that he 
had an unencumbered horse and 
buggy, the fact that the proof 
showed that the horse only was 
encumbered, was not a fatal vari- 


ance. Woods v. State, 133 Ala. 162, 
31 S 984. (7) An indictment which 
charged accused with obtaining 


money under false pretenses by sell- 
ing a “horse’’ to another, while the 
proof showed that the animal was 
a) “mare? i) Hale v. Com.,151) Ky: 
639, 152 SW 773. (8) On a prosecu- 
tion for obtaining money by falsely 
pretending that property mortgaged 
by accused was his own and unen- 
cumbered, it appearing that the prop- 
erty did not belong to defendant, ab- 
sence of evidence that the property 
was unencumbered did not involve a 


~ 
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tenses not alleged in the indictment.4s Hence if the 
indictment alleges a single representation made of 
a single inseparable fact, and the proof is of a sin- 
gle representation variant from that charged, the 
variance is fatal;+® but where the pretense is “charged 
as a single pretense, proof of a double and separable 
representation, one part of which alone might con- 
stitute this element of the offense and which cor- 
responds with the pretense charged, is no variance.*® 
And where the false pretense alleged in the indict- 
ment operated as a moving cause to induce the 
prosecutor to part with his property, proof of other 
constitute 
Where the main pretense is charged, 


concurring causes does not 


variance.°! 


material variance. Frederick v. 
State, (Ala.)''39 S 915. (9)° A ‘differ- 
ence between the amount which re- 
spondent claimed to be worth, and 
that stated in the information, is not 
a@ prejudicial variance when that 
charged was within the statement 
made b.7 him. Peo. v. Andre, 157 
Mich. 362, 122 NW’98. (10) An al- 
legation, in an indictment against ac- 
cused, that certain property which 
he desired to sell was free from en- 
cumberances, that a certain mort- 
gage thereon “secured the sum of 
$200,” was sufficiently sustained by 
proof that it secured notes for two 
hundred dollars. Keyes v. Peo., 197 
Ill. 638, 64 NE 730. 

48; State v. Riley, 65 N. J. L. 192, 
46° '700 ‘faff 65° N. J. L624, 48 A 
536]; Barber v. Peo., 17 Hun’ (N. Y.-) 


866; State v. Keep, 85 Or. 265, 166 
eo Oe 
[a] Rtle applied —When indict- 


ment is based on false pretenses evi- 
dence of false token not alleged can- 
not be’ considered. State v. Keep, 85 
Ore rztoy Go" 2936: 

49. O’Connor v. State, 30 Ala. 9 
(where the pretense charged was 
that accused said that he had in M 
the sum of seven thousand dollars, 
and the proof was that he said he 
had seven dollars less than seven 
thousand dollars in the hands of a 
friend in M). 

50. Beasley v. State, 59 Ala. 20; 
Peo. v. Bertsche, 265 Ill. 272, 106 Ni 
823, AnnCas1916A 729; Reg. v. Lince, 
2 Com CrCr 451. 

[a] Tlustration.—Where the pre- 
tense charged was that accused said 
he had two bales of cotton, and the 
proof was that he said he had two 
bales of cotton in a house at horne 
and one in the field. Beasley v. State, 
59 Ala. 20. 

51. State v. Elliott, 68 Wash. 603, 
123 P 1089. 

Peo. v. Donatdson, 36 Cal. A. 
16 Ala. 


52. 
63; 171 RP 442. 

53. Ala.—Foote v. State, 
A. 136, 75 S 728; Woods v. State, 133 
Ala: 162, 31 S 984; Gardner v. State, 
4 Ala. A. 131, 58 s 1001; Frederick v. 
State, 35°S 915; Beasley v. State, 59 
Ala. 20; Addington v. State, 16 Ala. 
A. 10, 74S 846. 

Ark.—Woodruff v. State, 61 Ark. 
157, 32 SW 102; Johnson v. State, 36 
Ark. 242; State v. Vandimark, 35 
Ark. 396. 

Cal. Peo. v. Chrones, 75 P 189; 
Peo. v. Meadows, 22 Cal. A. 311, 134 
Beasts i eo. ve Ward. & Cal, Al °3689 


Pres ee eOy. Ve pith, 3 Cal. Al 62) 
84 P 449. 
Del.—State v. Hartnett, 23 Del. 


204, 74 A 82. 

Ga.—Hathcock y. State, 88 Ga. 91, 
13° SH) 959. 

Ill.—Peo. v. Miller, 278 Tl]. 490, 
116 NE 131, LRA1917E 797; Cowen 
Veaeeo, 24 Til. $438° 

Ind.—Todd v. State, 31 Ind. 514. 

Iowa.—State v. Hollingsworth, 132 
Iowa 471, 109 NW 1003; State v. Dex- 
ter, 115 Iowa 678, 87 NW 417; State 
v. Chingren, 105 Iowa 169, 74 Nw 946. 

Kan.—State v. Hetrick, 84 Kan. 157, 
113 P 383, 34 LRANS 642. 


FALSE PRETENSES 


result.o 


[§ 76] 3 


a fatal] be fatal.>? 


Ky.—Com. v. Haughey, 3 Metc. 223. 
Me.—State y. Dunlap, 24 Me. 17; 
State v. Mills, 17 Me. 211. 
. Mass.—Com. y. O’Brien, 172 Mass. 
248, 52 NH 77; Com. v. Ashton, 125 


Mass. 384; Com. v. Coe, 115 Mass. 
481; Com. v. Morrill, 8 Cush, 571; 
Com. v. Davidson, 1 Cush. 33. 
Mich.—Peo. vy. Wakely, 62 Mich. 
297, 28 NW 871. 
Mo.—State vy. Gerhardt, 248 Mo. 


525, 154 SW 722; State v. Miller, 212 
Mo. 73, 111°>SW 18; State v. Keyes, 
196 Mo. 136, 93 SW 801, 6 LRANS 
369, 7 AnnCas 23; State v. Vorback, 
66 Mo. 168. 

N. J.—State v. Haines, 92 N. J. L. 
642, 106 A 27; Cunningham v. State, 
61 N: ‘J. L. 666, 40° A ae State v. 
Vanderbilt, 27 N. Je ae 32 

N. Y¥.—Peo. v- Blanohard, SO CNT YS 
314; Bielschofsky v. Peo., 5 Thomps. 
& ron 277 {aff 3 Hun 40]; Peo. v. Cer- 
rato, 99 Misc. 256, 165 NYS 694; Peo. 
v. Fowler, 18 HowPr 493; Peo. v. 
Haynes, 11 Wend. 557 [rev on other 
grounds 14 Wend. 546, 28 AmD 530]; 
Webster Ae Ri LOIN YS Cradsonate 
92 N. Y. 422]. 

Pa Com, v.. Daniels; °2 ‘Pars?<ha. 
Cas. 332; Com. v. Lundberg, 18 Phila. 
482. 

Tenn.—State v. Morgan, 109 Tenn. 
LT, 69" SW 9705) Britt) vw. yState, 9 
Humphr. 31, 

Tex.—Baxter v. State, 51 Tex. Cr. 
576, 105 SW 195. 

Wash.—State v. Hooker, 99 Wash. 
661, 170 P 374. 

Wis.—Baker y. State, 120 Wis. 135, 


97 NW 566 
Eng.—Reg. v. English, 12 Cox C. C. 
12 Ress ve Brown; 2-€ox1C) (C. . 8485 


Rex ov. Adys= 7 Cs (& 6 P2140} (327 HEL 
540; Rex v. Hill, R. & R. 142. 

[a] Illustration—To sustain an 
indictment against a sheriff for pre- 
senting a fraudulent claim for the 
board of prisoners it is not necessary 
to show that all the items, or any 
particular item, of the bill presented, 
was fraudulent; but evidence of the 
falsity of any one of the items set 
forth in the indictment is sufficient. 
State v. Hartnett, 23 Del. 204, 74 A 
82 


54. Carey v. State, 112 Ga. 226, 37 
SE 405; McClintock v. State, 98 Nebr. 
158, 152 NW 3878; Dechard v. State, 
wee Cid) ot SA 813; Reg. v. Bulmer, 

9 _ CoxtGaG: 

[a] Hlustaation, — Where accused 
was indicted for obtaining property 
under a contract set out in fhe in- 
dictment, and it appeared that he ob- 
tained property under another con- 
tract. Dechard v. State, (Tex. Cr.) 57 
Sw 813. 

55. pupuige v. Terr., 11 Ariz; 184, 


89 P 59 
56. "\ia.—Hendrix v. State, 82 S 
Ark.—Silvie vy. State, 117 Ark. 108, 


564, 
173 SW 857; Maxey v. State, 85 Ark. 
499, 108 Sw 1185, 14 AnnCas 509, 


Cal.—Peo. v. Cummings, dt Cal, 
497, 49 P 576; Peo. v. Reed, 70 Gal. 
529, 11 P 676. 


Ga.—Oliver v. State, 15 Ga. A. 452, 
83 SE 641; O’Neal vy. State, 10 Ga. A. 
1474, 73 SE 696. 


» 


evidence is admissible of minor -pretenses which 
may have exercised some influence in producing the 
There is no variance when several repre- 
sentations are alleged and only one is proved.®* 
However, the allegation as to the pretense which 
was relied upon must be proved as laid, a variance 
in this respect being fatal.°* The prosecution is not 
precluded from showing the falsity of any or all of 
the pretenses ‘alleged.®® 

As to Property Obtained. 
legata and probata as to the property obtained must 
correspond;°® but an immaterial variance will not 
In general it is not necessary to prove 
that the amount of money obtained was precisely 


The al- 


Ill. Peo. v. Dempsey, 283 Ill. 342, 
119 NE 333, LRA1918F 239 
Towa.—State  v. Eintes 172 Iowa 
306, 151 NW 440. 
Ky.—Hale v. Com., 151 Ky. 639, 152 
SW 773. 


Md.—Schaumloeffel v.~ State, 102 
Md. 470, 62 A 803. 
v. Howe, 132 Mass. 


pase eat 


Mo.—State v. Booth, 186 SW 1019; 
State vy. Shout, 263 Mo. 360,172: Sw 
607; State v. McNerney, 118 Mo. A. 
60, "94 SW 740. 

N. J.—State v. Appleby, 63 N. J. L. 
526, 42 A 847. 

N. Y.—Peo. v. Streicher, 162 App. 
Div. 181, 147 NYS 277. 

N. C.—State v. Carlson, 171 iNvuLG: 
818, 89 SE 30; State v. Gibson, 169 N. 
Cc: 318, 85 SE 7; State v. McWhirter, 
141 N.C. 809, 53 SE 734, 

Okl.—Foster v. State, 15 Okl. Cr. 
216, 175 P 944. 

s. cere v. Daniel,..83.S. GC. 309, 
65 SE 236. 

Tex.—Kraft v. State, (Cr.) 217 SW 
1038; Lieske v. State, 60 Tex. €r<.276; 
131 SW 1126; Braxton v. State, 50 
Tex. ‘Cr, 632, 99 SW 994; Dechard Vv. 
State, (Cr.) 57 SW 8138; Rosales v. 
State, 22 Tex. A. 673, 3 Sw 344; Mar- 
wilsky v. State, 9 Mex, An. 87% 

Va.—Fay v. Com., 28 Gratt. (69 Va.) 


912. 
Wis.—Bates v. State, 124 Wis. 
612, 103 NW 251, 4 AnnCas 365; 


cence v. Kube, 20 Wis. 217, 91 AmD 

Wyo.—Martins v. State, a Wyo. 
OL; 08 P 709, 22 LRANS 64 

[al Bule applied. —(1) ye indict- 
ment for obtaining money must be 
sustained by proof that accused ob- 
tained the kind of money described 
in the indictment. Silvie v. State, 117 
Ark. 108, 173 SW 857; Maxey v. State, 
85 Ark. 499, 108 SW 1135, 14 AnnCas 
5.09) Lieske v. State, 60 Tex, Cri 276; 
131’SW 1126. (2) An indictment al- 
leging that accused procured a cer- 
tain sum in lawful money of the 
United States is supported by the 
proof that accused was paid that sum 
in cash. Hale v. Com., 151 Ky. 639, 
TO2E SI We Wie sic) Under an indict- 
ment which alleges that accused ob- 
tained current money, proof is suffi- 
cient which shows that he obtained 
national bank notes as well as United 
States treasury notes. Baxter v. 
State, 51 Tex. Cr. 576, 105 SW 195. 
(4) And an indictment charging that 
accused, by means of a game and de- 
vice, fraudulently obtained of A “cer- 
tain moneys, to wit, divers promis- 
sory notes, current as°money in said 
Commonwealth,” is sustained by 
proof that the notes obtained by ac- 
cused were bank bills. Com. v. Ash- 
ee 125 Mass. 384. 

57. 
136, 75 S 728; Cheshire v. State, 10 
Ala. A. 139, 64 S 544; Hope v. State, 
5 Ala. A. 123, 59 S 326. 

Ark.—Pruitt v. State, 11 SW 822 

Cal.—Peo. v. Osborn, 12 Cal, A, 148, 
106 P 891. 

Del.—State vy. Holden, 25 Del. 429, 
ce renee State v. Briscoe, 22 Del. 401, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 


[§§ 75-76 


Ala.—Foote y. State, 16 Ala. A. 


§§ 76-77] 


1 


the same as that alleged in the indictment.®* It is 
sufficient to prove that some definite portion of the 
goods was obtained by means of the alleged false 
pretense.°? Proof of obtaining a less sum of money 
or a smaller quantity of property than that’ alleged 
If the proof shows that 
accused obtained the property alleged, proof that he 
also obtained other property not alleged is not a 
According to some of the decisions an 
averment of obtaining a certain sum of money is 
sustained by proof of obtaining a check, draft, war- 
rant, order, or the like, which is afterward paid or 
honored ;°* but there is authority to the contrary.® 
It has been held that proof that the amount of a check 
was passed to the credit of accused by bank and 
drawn upon by him in favor of other parties will 
not sustain an indictment for obtaining money,®* and 


is not a fatal variance.®° 


variance.®1 


Fla.—Bowman v. State, 54 Fla. 16, 
45 S 308. 

Iowa.—State y. Gibson, 132 Iowa 
53, 106 NW 270. 

Kan.—State v. Wilson, 73 Kan. 334, 
80 P 639, 84 P %37,,.117 AmSR 479; 
State v. Balliet, 68 Kan. 707, 66 P 
1005; State vy. Palmer, 40 Kan. 474, 20 
PB 270. 

Ky.—Rand y. Com., 176 Ky. .343, 
195 SW 802; Hale v. Com., 151 Ky. 
639, 152 SW 773. 

Md.—Schaumloeffel vy. State, 102 
Md. 470, 62 A 803. 

Mass.—Com. v. Sessions, 169 Mass. 
329, 47 NE 1034; Com. vy. Brown, 167 
Mass. 144, 45 NE 1. 

Mich.—Peo. v. Hoffman, 142 Mich. 
531, 105 NW 8388. 

Mo.—State vy. Chick, 221 SW 10; 
State v. Booth, 186 SW 1019; State v. 
Terry, 109 Mo. 601, 19 SW 206. 

N. Y.—Peo. v. Dimick, 107 N. Y. 13, 
14 NE 178; Webster v. Peo., 92 N. Y. 
422, 1 N. Y. Cr. 190 [aff 28 Hun 322]. 

N. C.—State v. Marsh, 162 N. C. 608, 


77 SE 839. 

Oh.—Tarbox v. State, 38 Oh. St. 
581. 

Or.—State v. Germain, 54 Or. 395, 
103, BP '521: 

S. C.—State v. Jackson, 87S. C. 407, 
69 SE 883. 

Tex.—King v. State, 66 Tex. Cr. 


397, 146 SW 5438; Melton y. State, 63 
Tex. Cr. 573, 140 SW 781. 
Wash.—State v. Mendenhall, 24 
Wash. 12,63 P 1109. z 
Wis.—Bates y. State, 124 Wis. 612, 
103 NW 251, 4 AnnCas 365. ° 
Ont.—Reg. v. Patterson, 26 Ont. 
656, 2 CanCrCas 239. 
58. Ala.—Foote v. State, 16 Ala. A. 
136, 75 S 728; Cheshire v. State, 10 
la. A. 139, 64S 544. 
* Cal.—Peo. v. Osborn, 12 Cal. A. 148, 
6b 391, 
eR stats v. Briscoe, 22 Del. 401, 
A. 154. 
Pie bn? 36 tnt v. State, 54 Fla. 16, 
45 S 308. 
Iowa.—State v. Gibson, 132 lowa 
53, 106 NW 270. 
Mass.—Com. v. 
429, 47 NE 1034. 


Sessions, 169 Mass. 


N. J.—Cunningham y, State, 61 N. 
J. L. 67, 38 A 847 [aff 61 N. J. L. 666, 
4 696]. 

Be OTA ok NG Bie aie Wis. 612, 

251, 4 AnnCas C 
Me hain tats y. Briscoe, 22 Del. 


A 164. 
ae tea nana vy. State, 54 Fla. 16, 


45 S 308. 
pi . State, 126 Ga. 591, 
Ga.—Abrams v. Sta need be Cal 


E 497; Thomas v. 
OD, or SE 813; Banks v. State, 124 Ga. 
15, 52 SE 74, 2 LRANS 1007. 


Tll.—Juretich v. Peo., 223 Tll. 484, 
181. 
Wie ade vy. Dexter, 115 Towa 


NW 417. 
Perel coun v. Lee, 149 Mass. 179, 
} 299. / 
SNe alte" y. Mecwhirter, 141 N. 


. 809, 53 SE 734. i 
v eto yates y. State, 124 Wis. 612, 


[25 Cc. J—21) 
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103 NW 251, 4 AnnCas 365. 

60. Ala.—Hope v. State, 5 Ala. A. 
123, 59°S 326: 

Iowa.—State v. Dexter, 
678, 87 NW 417. 
" Mass.—Com. v. Lee, 149 Mass. i79, 
21 NE 299. 

N. Y.—Peo. v. Parish, 4 Den. 153. 


115 Iowa 


ek S.—Reg. vy. Cameron, 23 N. S. 
oVU, 
61. Com. v. Brown, 167 Mass. 144, 


45 NE 1; Peo. v. Parish, 4 Den. (N. 
Rae) 153; Moore v. State, 20 Tex. A. 
33. : 

62. Ark.—Hunt v. State, 72 Ark. 
241, 79 SW 769, 105 AmSR 34, 65 LRA 
71, 2 AnnCas 33. 

Cal.—Peo. v. Leavens, 12 Cal. A. 
178, 106 P 1108. 

Ga.—McCoy v. State, 124 Ga. 218, 
52 Si 434. 

Iowa.—State v. Gibson, 132 Iowa 
53, 106 NW 270. 

iKan.—State v. Palmer, 40 Kan. 474, 
20 P7270. 

Ky.—Rand v. Com., 176 Ky. 348, 195 
SW 802. 

Md.—Schaumloeffel v. State, 102 
Md. 470, 62 A 803. 

Mich.—Peo. v. Hoffman, 142 Mich. 
531, 105 NW 838. 

Mo.—State v. Chick, 221 SW 10; 
State v. Foley, 247 Mo. 607, 153 SH 
1010. 

N. Y¥.—Peo. v. Dimick, 107 N. Y. 18, 
14 NE 178; Peo. v. Geyer, 132 App. 
Div. 799, 117 NYS 662 [rev on other 
grounds 196 N. Y. 364, 90 NE 48]. 

N. D.—State v. Stewart, 9 N. D. 
409, 838 NW 869. 

Or.—State v. Germain, 54 Or. 395, 
103 P 521. 

Ss. C.—State v. Jackson, 87 S. C. 407, 
69 SE 883. : 

Tex.—King v. State, 66 Tex. Cr. 
397, 146 SW 548; Robinson v. State, 
63 Tex. Cr. 212, 139 SW 978. But see 
Lieske v. State, 60 Tex. Cr. 276, 131 
Sw 1126 (an indictment alleging the 
obtaining of a specified sum of cur- 
rent money of the United States’ is 
not ee Lai np ti oat aad 
ing a check for at amount). 

Sra Lewis vy. Com., 120 Va. 875, 91 

fe 174.. 

Fi [a] Money placed on deposit sub- 
ject to check.— Where an indictment 
for swindling charged that accused 
and B received money from a pank 
by false representations, it was not 
material that the money was not act- 
ually paid over, but was' placed to 
the credit of the codefendant and by 
accused checked out in his codefend- 
ant’s name. had State, 54 Tex. 
Cr. 494, 113. SW I 

{[b] Obtaining money by indorse- 
ment of worthless check.—In a prose- 
cution for larceny, where the indict- 
ment charged that accused stole 
money of the prosecuting witness, it 
is sufficient to support a conviction to 
show that accused, by false repre- 
gentations, induced the prosecuting 
witness to indorse worthless check 
and then cashed it at a bank, it ap- 
pearing that the bank held the prose- 


[25 0:5. 64a 


that there is a fatal variance where the indictment 
charges accused with obtaining money by false pre- 
tenses and the proof is that he obtained a note,®° 
or the satisfaction of a debt,°® but that proof that 
a draft, by which accused secured other drafts and 
a deposit credit, was obtained is not at fatal vari- 
anee with an indictment alleging that accused ob- 
tained ‘‘current and genuine money.’’ &7 

[§ 77] 4. As to Person to Whom Pretense Was 
Made. ‘he proof as to the person to whom the false 
pretense was made must correspond with the allega- 
tion in the indictment.*§ 
be indirectly made there is no variance between an 
allegation that the pretenses were made to a person 
named and proof that they were made to another 
person and by him communicated to the person 
named,®® or where the representations were made to 


But since pretenses may 


cuting witness on his indorsement. 
Peo. v. Pindar, 159 App. Div. 12, 144 


ter. 242 [aff 210 N, Y. 191,104 NE 
[el] An attempt to obtain by fraud 


a check on which money could be ob- 
tained may be shown under an in- 
dictment charging an attempt to 
obtain money. State v. Terry, 109 
Mo. 601, 19 SW 206. 

63. Hendrix v. State, (Ala.) 82 S 
564; Peo. v. Cronkrite, 266 Ill. 438, 107 
NE 703; Lory v. Peo., 229 Ill. 268, 82 
NE 261; Bates v. State, 124 Wis. 612, 
103 NW 251, 4 AnnCas 365. 

64. Maxey vy. State, 85 Ark. 499, 
108 SW 1135, 14 AnnCas 509. 

65. State v. Gibson, 169 N. C. 318, 
85 SH 7. 

Pats v. Daniel, 83 S. C. 309, 

67. State v. Cary, 128 Minn. 481, 
151 NW 186. 

68. Broznack v. State, 109 Ga. 514, 
35 SE 123; McLendon v. State, 16 Ga. 
A. 262, 85 SE 200; Foss v. State, 15 
Ga. A. 478, 83 SE 880; O’Neal v. State, 
10 Ga, A. 474, 73 SE 696; Pilgrim v. 
State, 68 Tex. Cr. 175, 150 SW 1170. 

[a] Weason for rule.—Accused is 
entitled to know precisely to what 
particular person he is charged with 
making the false representations, in 
order to enable him to properly pre- 
pare his defense, and the proof 
should strictly conform to the alle- 
gations and show that the repre- 
sentations were in fact made to the 
identical person or persons named in 
the accusation, McLendon v. State, 
16 Ga. A. 262,-85 SE 200. 

_Ubj. Rule applied.—(1) An allega- 
tion in an accusation that a given 
representation was made to one mem- 
ber of a firm with a view to procur- 
ing credit is not supported by evi- 
dence showing that such a repre- 
sentation was made solely to another 
member of that firm. Broznack v. 
State, 109 Ga. 514, 35 SE 123. (2) 
Evidence that the false representa- 
tions were made to an agent of a 
firm, and thus to the firm, is inadmis- 
sible under an accusation charging 
that they were made to the firm. Mc- 
aoe v. State, 16 Ga. A. 262, 85 SEH 

69. Mass.—Com. v. Harley, 7 Metc. 
439 sComityv. Calle 2 Bickib615,76om: 
v. Mooar, Thach. Cr. 410. 

N. Y.—Peo. v. Coombs, 36 App. Div. 
284, 55 NYS 276 [aff 158 N. Y. 532, 53 
NE 527]; Peo. v. Genet, 19 Hun 91 


[aff 83 N.Y. 486]. 

Tex.——Perry v. State, 39 Tex. Cr. 
495, 46 SW 816. 

‘Eng.—Rex v. Taylor, 65 J. P. 457. 
fess S.—Reg. v. Cameron, 23 N. & 

[a] MTlustrations.—(1) An allega- 
tion that the false pretenses were 
made to X is proved by evidence that 
they were made in a written instru- 
ment which through the instrumen- 
tality of accused was brought to X 
and on which X acted. Peo. v. Genet, 
19 Hun 91 [aff 83 N. Y. 486]. (2) 


642) [25 Crd.) 
a third person, but in the presence of the prosecutor 
who acted upon them.?° If the allegation is that 
the false pretense was made to several persons, there 
is no variance in proof that it was made to one of 
the persons named,” 

[§ 78] 5. As to Person Intended to Be De- 
frauded. Since if accused had an intent to defraud, 
it is immaterial against whom the intent was di- 
rected,’? it need not be proved that the intent was 
to defraud the particular person named in the in- 
dictment."* 

[§ 79] 6. As to Person from Whom Property 
Was Obtained. The proof must correspond to the 
allegations of the indictment as to the person from 
whom the property was obtained.’* However, there 
is no variance where it is alleged that the property 
was obtained from a certain person and the proof 
shows it was delivered to accused by the agent of 
such person or by some third person upon his request 
or order.” 

[§ 80] 7. As to Person Obtaining Property. 
Where it is charged that accused obtained certain 
property, proof that it was received by a third per- 
son will not suffice.”© But the fact that the proof 
shows that accused never obtained the property but 
that it was obtained, if at all, by a company for 


Upon an indictment. for obtaining 
meney of P by false pretenses the 
proof was that the false representa- 
tion was made to P’s agent who com- 
municated it to P, and thereupon, by 
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the loan of the money, 


that such company was other than a 


“T§§. 77-83 


which accused acted as agent does not constitute a 
fatal yarianee.*7 Nor does proof that the property 
was delivered to another at accused’s request, or in 
accordance with his wishes, constitute a material 
variance,"® 

[§ 81] 8. As to Ownership of Property Ob- 
tained. A material variance between the indictment 
and proof as to the ownership of the property ob- 
tained is fatal.“® The allegation of title of the prop- 
erty fraudulently acquired by accused charged with 
swindling must be proved, and a variance between 


the allegation and proof is fatal.6° Under an indict- | 


ment for obtaining property by means of the con- 
fidence game, it is sufficient to allege that the prop- 
erty obtained was either that of the general owner 
or his agent in possession of it and to prove that 
the confidence game was practiced either on the 
owner or the agent.®+ 

[§ 82] 9. As to Time When Pretense Was 
Made. The date on which the pretense was made 
being immaterial, a variance as to the date is not 
fatal.®? 

[§ 83] L. Evidence **—1, Presumptions and 
Burden of Proof. As in the case of all other 
erimes,®* so in this, the burden of proving every ele- 
ment of the crime is on the state.®° The prosecution 


accused re-|Ala. 9. 
ceived from B a pawn ticket purport- Cal.—Peo. y. Arberry, 13 Cal. A. 
ing to be issued by the ‘Capital City | 749, 114 P 411; Peo. v. Leavens, 12 
Loan Co.,’” in the ahsence of evidence | Cal. A. 178, 106 P 11038. 


P’s direction, paid money to accused 
out of P’s funds. It was held that 
this was not a variance. Com. v. Call, 
21 Pick. (Mass.) 515. 

70. Foss v. State, 15 Ga. A. 478, 83 
SE 880. 

71. Rég. v. Kealey, 5 Cox. C. C. 193. 
But see Pilgrim v. State, 68 Tex. Cr. 
175, 150 SW 1170 (under an indict- 
ment for swindling which charges 
that accused acquired property from 
several persons named, a charge au- 
thorizing a conviction based on false 
representations, made to only one of 
such persons, is erroneous). 

72. See supra § 31. 

73. Peo. v. Fleshman, 26 Cal. A. 
788, 148 P 805; O’Neal v. State, 10 Ga. 
A. 474, 73 SE 696; State v. Bourne, 86 
Minn. 432, 90 NW 1108. 

[a] In North Carolina, under Re- 
visal (1905) § 3432, providing that, 
in an indictment for obtaining prop- 
erty by false pretenses, it shall be 
sufficient to allege that the party did 
the act with the intent to defraud, 
without alleging an intent to defraud 
any particular person, and that it 
shall not be necessary to prove an 
intent to defraud any particular per- 
son, an allegation in an indictment 
as to the persons intended to be de- 
frauded was surplusage, and a claim 
of variance could not be predicated 
thereon. State v. Salisbury Ice, etc., 
Gon t66) Nz CVE 3866;. SL. Ski I37) 52 
LRANS 216; State v. Ridge, 125 N. C. 
658, 34 SE 449. 

74, U. S.—Brafford v. U. S., 259 
Fed. 511. 

Ala.—Elmore v. State, 138 Ala. 50, 
35 S 25; Headley v. State, 106 Ala. 
109, 17 S 714; Bazzell v. State, (A.) 
81 S 183; Gardner v. State, 4 Ala, A. 
141, 58 S 1001. 

Ga.—Oliver v. State, 15 Ga. A. 452, 
83 SE 641; ‘O’Neal v. State, 10 Ga. A. 
474, 73 SE 696. 

Iowa.—State v. Kiefer, 
306, 151 NW 440. 

Oh.—Baker v. State, 31 Oh. St. 314. 

Tex.—Mathews vy. State, 33 Tex. 
102; Whitaker vy. State, 85 Tex. Cr. 
272, 211 SW 787; Pilgrim v. State, 66 
TEx. (Cre ETH) 21 30 (SW 11:70. 

[a] No variance.—Where accused 
was charged with having obtained 
money by false pretenses from one 
B, and the evidence showed that on 


172 Iowa 


name used by B, or that it was ob- 
tained from any other than B, there 


was no variance. Elmore y. State, 
138 Ala. 50, 35 S 25. 
429, 
Cal.—Peo. v. 12 Cal. A. 
Mass.—Com. vy. Blanchette, 157 
Mass. 486, 32 NE 658. 
96, 51 SW 911. 
Eng.—Reg. v. Moseley, 9 Cox. C. C. 
76. State v. McBrien, 265 Mo. 594, 
178 SW 489; Willis v. Peo., 19 Hun 


75. Ariz—Madison vy. State, 189 P 

Leavens, 

178, 106 P 1103. 

Tex.—Tuttle v. State, 41 Tex. Cr. 

16s Ree. vakRowsey 4. Cox, Cs Co 7, 
(N. Y.) 84. 


78. State y. Balliet, 63 Kan. 707, 
66 P 1005. 


79. Ala.—Headley v. State, 106 
Ala. 109, 17 S 714 (by statute). 
Cal.—Peo. vy. Lapique, 10 Cal. A. 


669, 103 P 164. 

Ga.—Oliver v. State, 15 Ga. A. 452, 
83 SE 641; O’Neal v. State, 10 Ga. 
A. 474, 73 SE 696; Caswell v. State, 
(A..) 63 SE 566. 

Tex.—Whitaker v. State, 85 Tex. 
Cr. 272, 211 SW 787; 

Wyo.—Martins v. State, 17 Wyo. 
319, 98 P 709, 22 LRANS 645, 

[a] In Missouri an indictment un- 
der Rev. St. § 1561, for obtaining 
property by means of a trick and 
fraud, should charge it to belong to 
the true owner. But a variance in 
this particular upon the trial will 
not, under the statute (Rey. St. 
§ 1820), be fatal, unless the trial 
court shall find it to be material to 
the merits of the case, or prejudicial 
to the defense. State v. Myers, 82 
Mo. 558, 52 AmR 389. 


80. Pilgrim v. State, 68 Tex. Cr. 
175, 150 Sw: 1170. 
81. Peo. v. Emmel, 292 Ill. 477, 


127 NE 58. 

82.. Peo. v. Bertsche, 265 Tll. 272, 
106 NE 823, AnnCasi916A 729: Com. 
v. Sessions, 169 Mass. 329, 47 NE 
1034; Com. y. Brown, 167 Mass. 144, 
45 NE 1; Com. vy. Coleman, 60 Pa. 
Super. 512. 

83. See generally Criminal 
§ 947 et seq. 

84, See Criminal Law § 993 et seq. 

85. Ala.—O’Connor y. State, 30 


Law 


Colo.—Shemwell y. Peo., 62 Colo. 
1467 1610 Vor. 
Ga.—Wilson y.'State, 124 Ga. 22, 


52 SE 82; Glenn v. State, 123 Ga. 585, 
51 SE 605. 

Ill.—Peo. vy. Holtzman, 272 Ill. 447, 
112 NE 370. 

Jowa.—State v. Sherman, 183 Iowa 
42, 166 NW 674. 

Key.—_ Day, “vy. Com., 110 "Swe adage 
KyL 560. ° 

Md.—Lyman vy. State, 109 A 548. 

Masse—Com. v. Stone, 4 Mete. 43. 

Mich.—Peo. v. Getchell, 6 Mich. 496. 
tari Aa v. State, 41 Miss. 
vill, 

Mo.—State v. Chick, 221 SW 10; 
eyes v. Dines, 206 Mo. 649, 105 SW 
722. 

Bae C.—State v. Wilbourne, 87 N. C. 
19) . 

Philippine.—U. §. vy. Rivera, 23 
Philippine 383; U. S. v. De Castro, 18 
Ebvppine 417. 

. D.—State v. Van Ruschen i 
D. 187, 160 Nw 811. » Hee 
ex.—Kraft v. State, (Cr.) 217 SW 
1038; Moore vy. State, 50° Tox, A. 233. 

Eng.—Rex v. Stoddart, 73 J. P. 348, 

[a] Reliance upon pretense.—The 
burden is on the prosecution to show 
a reasonable reliance on the truth 
of the pretense and that it induced 
ene Neher Cee part with his prop- 
erty. State v. Davis, 150 N. GC. 
ioe N.C. 851, 64 

[b] Falsity of pretense.—It is in- 
cumbent upon the prosecution to 
prove the falsity of the pretense. Gor- 
don v. Com., 146 Ky. 61, 141 Sw 1186. 

[c] Knowledge of falsity of pre- 
tense must be proved by state. Ricks 
v. State, 15 Ga. A. 645, 84 SB 86; 
Mason v. State, 99 Nebr. 221, 155 NW 
895; Rex v. Dunleavy, 73 J. P. 56. 

[d] Worthlessness of bank notes. 
—(1) Where accused is charged with 
passing a worthless bank note, proof 
that the note was bad and of no value 
must be made. Reg. y. Evans, Bell C. 
C. 187; Rex vy. Flint, R. & R. 349. (2) 
Where the bank stopped payment by 
reason of bankruptcy, it is not nec- 
essary to prove the proceedings in 
bankruptcy. It is sufficient to prove 
the time when the bank stopped pay- 
ment, and that cash could not be ob- 
tained for the note on its being pre- 
Sented for payment: at the place 
where it was made payable, Reg. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number, 


§§ 83-84] 


is not, however, required to prove elements not spe- 
cifically included within the definition of the of- 
; On a prosecution for selling land without 
having title thereto, the state must prove want of 
title in accused to the property conveyed.§" But ina 


fense.8¢ 


prosecution for obtaining property 


tense of ownership of land, it is not necessary for 
the prosecution to prove, as in larceny, title in an- 
other to land which accused falsely represented he 
owned, it being sufficient if the evidence establishes 


that accused had no title himself.88 


tion charges two separate things, first, that accused 


did not own the land to which he 


second, that he had no authority from the owner to 
convey it, it is accused’s duty to present evidence in 


Dowey, nt Cox iC. iC..115° 
Smith, 6 Cox C. C. 314. 

[e] In prosecution for swindling 
(1) the state must prove that accused 
in fact collected the money which the 
information alleges that he collected 
from swindled person. Kraft v. State, 
(Tex. Cr.) 217 SW 1038. (2) In prose- 
cution for swindling by obtaining 
money on check, proof must be made 
by state not only that at time the 
check was drawn accused had not 
sufficient funds in the bank, but that 
he had no good reason to believe that 
the check would be paid. Pruitt v. 
State, 83 Tex. Cr. 148, 202 SW 81. 

[f] Under the Confidence Game 
Statute (Hurd Rev. St. [1913] c 38 
§ 97) the state must prove that ac- 
cused made and signed a false repre- 
sentation in writing to induce the 
party defrauded to scll goods or loan 
money on credit, that the defrauded 
party relied thereon and was de- 
ceived thereby, that accused was not 
worth the amount represented over 
and above his liabilities, but was in 
fact insolvent, that he knew the rep- 
resentations were false, that he has 
not paid for the goods sold or the 
money loaned, and is unable to do so, 
and that by means of the false rep- 
resentations and the obtaining of the 
eredit he defrauded the other party 
of the goods or money. Peo. v. Holtz- 
man, 272 Ill. 447, 112 NE 370. 

[g] Obtaining advances.—(1) Un- 
der Acts (1903) p 90, making it 
jllegal for any person to procure 
money or other things of value on 
a contract to perform services, with 
intent to defraud, the burden is upon 
the state to show that loss or dam- 
age was actually sustained by the 
hirer. Where it appears that ad- 
vances were made, and that the per- 
son to whom the advances were made 
performed a certain amount of serv- 
jiees but the value of such service is 
not made to appear, the prosecution 
fails to carry this burden of proof. 
Abrams v. State, 126 Ga. 591, 55 SE 
497. (2) When it appeared from the 
evidence that a contract for services 
was made and money and other 
things of value were advanced to ac- 
cused who went to work under the 
contract, and thereafter as the re- 
sult of a disagreement between the 
employer and accused as to the char- 
acter cf the work embraced in the 
eontract accused left the employer, 
the presumption arising under the 
act that he procured the goods with 
fraudulent intent was overcome, and 
a verdict finding accused guilty was 


Reg. v. 


unauthorized. Sterling v. State, 126 
Ga. 92, 54 SE 921. : . 
[h] In New York it is provided 


by statute (Pen. Code § 442) that 
where goods are obtained on a buy- 
er’s financial statement, and where 
on his failure to pay he fails to pro- 
duce his books within a prescribed 
period after notice, such failure shall 
be presumptive evidence that all pre- 
tenses relating to his means or abil- 
ity to pay contained in the statement 
‘were false at the time of making 
them, and were known to him to be 
so. Peo, v. Mallon, 166 App. Div. 840, | 
150 NYS 705 [aff 222 N.Y. 456, 119 
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convey.®? 
Intent. 


intent must be 
by a false pre- 


92 


was made, 


If the informa- | be inferred by 


gave deed, and, 


[§ 84] 
NE 102]. 


Degree of proof see infra § 88. 

86. State v. McCormick, 57 Kan. 
440, 46. P 777, 57 AmSR 341; State v. 
Pettviel, 99 Wash, 434, 169 P 977; 
mee vy. Brown, 62 Wash. 293, 113 P 

[a] MTlustration. — Accused was 
charged with obtaining properiy by 
false representations and pretenses 
that he had money in a certain bank, 
and that a check thereon which he 
gave was good, and would be paid on 
presentation, whereas it was never 
paid, and when in fact he never had 
any money there, nor any account 
with the bank. It was not necessary 
to a econviction to allege or prove 
that accused was insolvent. State 
v. MeCormick, 57 Kan. 440, 46 P 777, 
57 AmSR 3841. 

87. State v. Byam, 23 Or. 568, 32 
P 623. 

88. Shemwell v. Peo., 62 Colo. 146, 
TELA Lo 


89. Shemwell v. Peo., 62 Colo. 146, 
LCs ge Sa HSS 
s0. Ala.—Dorsey v. State, 111 Ala. 


40, 20 S 629; Carlisle v. State, 76 
Ala. 75; Mack v. State, 63 Ala. 138. 

Ark.—Woodruff v. State, 61 Ark. 
157; 32 SW 102. 

Del.—State vy. Briscoe, 22 Del. 401, 
67 A 154. 

Ga.—Bowles v. State, 12 Ga. A. 14, 
76 SE 594; Patterson v. State, 1 Ga. 
A. 782, 58 SE 284. 

N. C.— State v. Garris, 98 N. C. 733, 
4 SE 633. 

91. Ga.—Patterson v. State, 1 Ga. 
A. 782, 58 SE 284. 

Ind.—State v. Fields, 118 Ind. 491, 
21 NE 252. 

Iowa.—State v. Chambers, 179 Iowa 
436, 161 NW 470, 472 [quot Cyc]. 

Ky.—Edmonds v. Com., 149 Ky. 242, 
147 SW 881. 

Md.—Blum v. State, 94 Md. 375, 

6 Mich. 
496. 


51 A 26, 56 LRA 322. 
Mich.—Peo. v. Getchell, 
Nebr.—State v. Sparks, 79 Nebr. 
504, 113 NW 154, 79 Nebr. 511, 114 


NW 598. : 
Pa.—Com. v. Lundberg, 18 Phila. 
482. 


Tex.—Gibson v. State, 85 Tex. Cr. 
462, 214 Sw 341. : 

[a] Rule applied.—The mere fact 
that in an exchange of personal prop- 
erty one party so far overreaches the 
other that an action at law would lie 
by the injured party for the differ- 
ence in value does not necessarily 
show the intent essential te a convic- 
tion for false pretense. State Vv. 
Fields, 118 Ind. 491, 21 NE 252. 

92. State v. Chambers, 179 Towa 
436, 161 NW 470, 472 [auot Ove]; Peo. 
v. Baker, 96 N. Y._340, 2 Nay); Cr: 
218. Contra Peo. v. Herrick, 13 Wend. 
(N. Y.) 87. But see Reg. v. Franklin, 
4 FF. & F. 94 (the ordering of goods 
in the name of anos ben Hi Biles facie 
svidence of intent to defraud). 
ove, Sirah v. Baker, 96 N. Y. 340, 2 

5 Ge i2i8 

Peo. v. Baker, 96 N. Y. 340, 2 

INDY 2 Ore 248. 


95. See infra § 93. 
96. State v. Lynn, 19 Del. 316, 51 
A 878; State v. Chambers, 179 Towa 


[25-C.di]- 648 


support of his contention that he was authorized to 


The burden is upon the state to prove 4 
fraudulent intent on the part of the accused.®® Such 


proved specifically,®t and it cannot 


be implied from the fact that the pretense alleged 
and that it was false,®? and that ac- 
eused knew it to be false.°4 
determined by the jury ® upon all the facts and 
circumstances disclosed by the evidence,®* and may 


Such intent is to be 


them from such facts and cireum- 


stances,®* but it is not an inference of law.®® 
Falsity. It is incumbent upon the prosecution to 

prove the falsity of the pretense. 

2. Admissibility ‘—a, 


In General. Sub- 


436, 161 NW 470; Com. v. McDuffy, 
126 Mass. 467; Peo, vy. Baker, 96 N. Y. 


SAO weavers Yeu T eon Se 
age Ala.—Mack vy. State, 63 Ala. 


Cal.—Peo. v. Leavens, 12 Cal. A. 
178, 106 P 1103; Peo. v. Kawano, 38 
/Cal. A. 612, 177 P 174; Peo. v. Bow- 
man, 24 Cal, A. 781, 142 P 495. 

Del.—State v. Briscoe, 22 Del. 401, 
67 A 154. 
ee C.—Robinson vy. U. S., 42 App. 

Nebr.—State v. Sparks, 79 Nebr. 
504, 113 NW 154, 79 Nebr. 511, 114 
NW 598. 

N. Y.—Peo. v. Baker, 96 N. Y. 340, 
AEN Yenetara de: 


N. -C.=State -y. Garris, 98 N. GC. 
733, 4 SE 633, 
Tex:—Speer y. State, 50 Tex. Cr. 


273, 97 SW 469; Cowan y. State, 41 
Tex), Cra 761%, 256 «SW. tole 
Va.—Trogdon v. Com., 31 Gratt. 
(72 Va.) 862. 
98 Ark.—Woodruff v. State, 61 
Del.—State v. Lynn, 19 Del. 316, 
b1 A 878. 
Iowa.—State v. Chambers, 179 lowa 


Ark. 157, 32 SW 102. 


436, 161 NW 470. 
N. Y.—Macullar y. McKinely, 99 
Nai Y¥ni 858.2 Ni! (9. Peo.) v= Baker, 


96 UN. (Y¥0840,02 IN. oY.) Crs (218) 7 Brow 
v. Peo., 16 Hun 535; Peo. v. Martin, 
91) Mise: 107.154 NYS 324° : 

Hng.—Reg. v. Garrett, 6 Cox C. C. 
260, 22 EngL&Hq 607. 

But see Com, v.' Schuyler; ) 1 “Pa: 
Co. 403 (a guilty intent is necessarily 
inferred from the voluntary commis- 
sion of the act, the inevitable effect 
of which is to deprive the owner 
of his property and appropriate it 
to accused’s use). 

99. Ala.—Sherard v. State, 16 Ala. 
TARY HS) APA hp 

Cole.—Morris v. Peo., A. 
136, cb pLos: 

Ky.—Day vy. Com., 110 SW 417, 33 
KyL 560. 

Nebr.—McClintock v. State, 98 

89 Wash. 


4 Colo. 


Nebr. 158, 152 NW_ 378. 

Wash.—State y. Lynn, 
Li Naja wetbinicl Leta Fae 

[al Rule applied.—(1) In a prose- 
cution for obtaining money by false 
pretenses by representing that ac- 
cused had wages coming to him from 
a railroad company to the amount of 
an order given another, who loaned 
accused money on such order, the 
commonwealth was bound to show 
that accused did not have money in 
the hands of the company and that 
the order was not good. Gordon v. 
Com., 146 Ky. 61, 141 SW 1186. (2) 
To sustain a conviction for petit lar- 
eency by means of false pretenses 
by inducing the complaining witness 
to advance twenty-five dollars upon 
the security of two earrings falsely 
represented to be worth four hundred 
dollars, when they were not worth 
even twenty-five dollars, the state 
must prove the value of the earrings 
in order to prove the falsity of the 
representations. Peo. v. Streicher, 
162 App. Div. 181, 147 NYS 277. 


1. Admissibility of evidence of 
other offenses see Criminal Law 
§ 1162. 


G44 [95 0.5] 


jeet to the general rules governing the admissibility 
ot evidence in crimina! cases,” on a trial for obtain- 
ing property by false pretense, and analogous of- 
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of the 


fenses, any evidence which tends to prove any ele- 


Competency of witness see Wit- 
nesses [40 Cye 2192 et seq]. 

2. Ala.—Gardner v. State, 4 Ala. 
A. 181, 58 S 1001; McIntyre v. State, 1 
Ala. A. 200, 55° S 639. 

Cal.—Peo. v. Osborn, 12 Cal. A. 
148, 106 P 891. 


Tll.—Peo, v. Bertsche, 265 Ill. 272, 
106 NE 823, AnnCasi916A 729. 
Iowa.—State v. Mullen, 151 Iowa 


392, 181 NW 679, AnnCasi1913A 399; 
State v. Fooks, 65 Iowa 196, 452, 21 


NW 561, 773; State v. Brown, 25 
lowa 561. 

Fla.—Ciprian v. State, 73 Fla. 858, 
74 S 980 


Mo.—State v. Hurt, 183 SW 333; 
State v. Loesch, 180 SW 875. 
Or.—State v. Byam, 23 Or. 568, 32 


P 623. 

Wash.—State v. Brown, 62 Wash. 
293, 113 P 7&2. 

Wis.—Baker v. State, 120 Wis. 135, 
97 NW 566. 

Iing.—Reg. v. Cooper, 1 Q. B. D. 
A Reg. v. Gallagher, 13 Cox C. C. 
if 


Alta.—Rex v. Graham, 8 Alta. L. 
182, 21 DomLR 513, 24 CanCrCas 54, 
31 WestLR 117, 8 WestWkly 460. 

And see Criminal Law § 1034 et 
seq. 

[a] Conversations and transac- 
tions not in accused’s presence.—(1) 
In prosecution for cktaining money 
by confidence game, testimony that 
when police, who had arrested one 
defendant, arrived at the hotel he 
was informed by the proprietor, de- 
fendant not being present, that such 
defendant had a pal, was improper 
evidence to show relationship of de- 


fendants. Peo. v. Dempsey, 283 Ill. 
342, 119 NE 833, LRA1918F 239. (2) 
Evidence of transactions with and 


communications from the husband of 
the accused, not in her presence, the 
tendency of which was to show a 
purpose of himself and the accused 
to apply to their own private ac- 
cumulations the money obtained by 
them from contributions for an or- 
phan asylum and not to devote them 
to the care of the orphans, is inad- 
missible. Baker y. State, 120 Wis. 
135, 97 NW 566. 

[b] Want of connection with ac- 
cused.—Testimony of a witness as 
to the conduct of herself and others 
who were soliciting aid for the 
orphanage of the accused, in the ab- 
sence of and without anything to 
show the accused’s connection there- 
with, is inadmissible. Baker v. State, 
120 Wis. 135, 97 NW. 566. 

{c] Self-incriminating evidence.— 
-Under the principle that accused can- 
not be compelled to give evidence 
against himself, his books which had 
been turned over to receivers in a 
creditors’ suit cannot be used against 
him over his objection. Blum vy. 
State, 94 Md. 375, 51 A 26, 56 LRA 
322. 

[a4] Expert testimony. —°On a 
prosecution for selling and convey- 
ing land without having title thereto, 
the fact that the land is situated 
in another state does not render com- 
petent the testimony of a witness 
as to the result of his examination 
of the records of title in that state, 
where it does not appear that he is 
skilled in sueh matters, or that the 
records he examined are the official 
records. State v. Byam, 23 Or. 568, 
32. P 623. f 

[e] Matter of common knowledge. 
—In a prosecution for cheating in a 
transaction where land was bartered 
for goods, evidence that in such 
transactions it is the custom to mark 
up the price of land was_ properly 
excluded, as it was a fact of common 
knowledge. State v. Chingren, 105 
Towa 169, 74 NW 946. 


3. Ala.—Amos v. State, 123 Ala. 
50, 26 S 524; McGee v. State, 117 
Ala. 229, 23 S 797; White v. State, 


86 Ala. 69, 5 S 674; Foster v. State, 
16 Ala: A. 459, 78 S 722;° Dennis ‘v. 
State, 16 Ala. A. 115, 75 S 707; Bon- 
ner v. State, 8 Ala. A. 236, 62 S 3387; 
WWope Vv. state: b ATS, Ale laos, 00 
326; Gardner v. State, 4 Ala. A. 131, 
58 S 1001. 

Ark.—Parker v. State, 98 Ark. 575, 
137 SW. 2538. 

Cal.—Peo. v. Routh, 189 P 436; Peo. 
WemkRogers, 35, Cal Av a25> 169 PP soo, 
Peo. v. Osborn, 12 Cal. A. 148, 106 P 
890s) Peo. “vel “Ward, >. Cal, Ace 36, 
89 P 874. 

Colo.—Shemwell y. Peo., 62 Colo. 
146, 1L6L. Prtad. 

Dak.—Terr. v. Ely, 6 Dak. 128, 50 
NW 623. 

D. C.—Partridge v. U. S., 39 App. 
571, AnnCas1917D 622. 

Ga.—Jones vy. State, 99 Ga. 46, 25 
SE 617; Mitchell v. State, 17 Ga. A. 
325, 86 SE 737; Whitaker v. State, 
11 Ga. A. 208, 75 SE 258. 

Tll.—Peo. v, Miller, 278 Ill. 490, 116 
NE 131, LRAI$917E 797. 

Iowa.—State v. Chambers, 179 Iowa 
436, 161 NW 470; State v. Moats, 108 
Iowa 13, 78 NW 701; State v. Fooks, 
65 Iowa 196, 452, 21 NW 561, 773. 


Ky.—Rand v. Com., 176 Ky. 343, 
195 SW 802. 
Md.—Blum ‘v. State, 94 Md. 375, 


51 A 26, 56 LRA 322; Jules v. State, 

85 Md, 305, 36 A 1027. 
Mich.—Peo. v. Willson, 171 NW 

474; Peo. v. Andre, 157 Mich. 362, 122 


NW 98. 
Mo.—State v. Hurt, 183 SW 333; 


State v. Loesch, 180 SW 875; State 
v. Lovan, 245 Mo. 516, 151 SW 141. 
N. Y.—Peo. v. Hudson Valley 


Constr. Co., 165 App. Div. 626, 151 
NYS 314 [aff 217 N. Y..172, 111 NE 
4712]; Peo... v.- Bragle, 26 Hun = 378, 
10 AbbNCas 300 [aff 88 N. Y. 585, 42 
AmR 269]. 

N. C.—State v. Ridge, 125 N. C. 
658, 34 SE 440. 

Or.—State v. Leonard, 73 Or. 451, 
144 P 1138, 681; State v. Hanscom, 
28 Or. 427, 43 P 167; State v. Bloods- 
worth, 25 Or. 83, 34 P 1023, 

S. D—State v. Van Ruschen, 38 
S. D.'187, 160 NW 811. 

Tex.—Trimble v. State, 66 Tex. Cr. 
207, 145 SW 929; Robinson v. State, 
63 Tex. Cr. 212, 1389 SW 978; Brown 
v. State, 62° Tex. “Cr? 592)''138: .Siw 
604; Glover v. State, 57 Tex. Cr. 
208, 122 SW 396; McFarland vy. State, 
45 Tex. Cr. 248, 75 SW 788: Salter 
v. state, 36 Tex. Cr, 501,733 Siw 212- 
Newberry v. State, (Cr.) 22 SW 1041. 

Vt.—State v. Marshall, 77 Vt. 262, 
59 A 916. 

Va.—Trogdon vy. Com., 31 Gratt. (72 
Va.) 862. 

Wash.—State v. Craddick, 61 Wash. 
425, 112 P 491. 

HEing.—Reg. v. Cooper, 1 Q. B. D. 


HOS 
[a] Evidence held admissible,— 
(1) State v. Moats, 108 Iowa 18, 78 


NW 701; State v. Farrier, 114 La. 
579, 38 S 460; Com. v. Hershell, 
Thach. Cr. (Mass.) 70; Brown vy. 


State, 37 Tex. Cr. 104, 38 ‘SW 1008, 
66 AmSR 794; State v. Brown, 62 
Wash. 298, 113 P 782. (2) Evidence 
that one who had sold stock by mis- 
representing the value of the corpo- 
rate property prevented an examina- 
tion into its value, by concealing rec- 
ords and otherwise, when an inquiry 
into the affairs of the corporation 
was begun. Partridge v. U. S., 39 
App. (D. C.) 571, AnnCas1917D 622. 
(3) Where a public officer is unable 
to state what transpired at the time 
of signing an instrument, the signa- 
ture to which was fraudulently pro- 
cured, he may testify as to the rou- 


~ [§ 84 


ment of the crime is admissible on the part 
prosecution.® | 
same limitations, any evidence that legitimately 


Likewise, and with the 


tine of his cffice in such matter. 
Peo. v. New. York County Ct. Oyer & 
T., 838 N. Y. 436. (4) Where it was 
claimed that accused procured a loan 
by false pretenses, on condition that 
she should procure insurance on a 
house, which she pretended to mort- 
gage as security: evidence that ac- 
cused procured witness to introduce 
her to an insurance agent, Saying that 
she wanted to procure insurance on 
a house, that accused was present, 
when the policy was issued, and that 
it was subsequently delivered to 
prosecutor in performance of the con- 
dition... Peo, , vi Osborn. 12), Cal. cA; 
148,°106 P 891. (5) Im prosecution 
of county engineer for obtaining 
money from county by false pre- 
tenses in misrepresenting salaries 
paid assistants: evidence for things 
other than money furnished assist- 
ants by accused bearing. on whether 
his representations were false, on the 
question of intent, and on question 
whether county was defrauded. State 
v. Chambers, 179 Iowa 436, 161 NW 
470. “See also infra “$86. (6). in 
prosecution for obtaining money 
from county by false pretenses on 
engineer’s false certificate of ma- 
terials furnished: facts showing es- 
tablishment of road before alleged 
false pretenses, on changed route 
under which accused claimed right 
to compensation. Rand vy. Com., 176 
Ky. 3438, 195 SW 802. (7) In a prose- 
cution for obtaining prosecutor’s ne- 
gotiable note on false representations 
as to the value of corporate stock 
sold to prosecutor: evidence of the 
relations between accused and the 
prosecutor and the prosecutor's 
daughter. State v. Donaldson, 243 
Mo. 460, 148 SW 79. (8) Where an 
information charging accused with 
obtaining a deed by fraud alleged 
that the property conveyed belonged 
to the prosecuting witnesses: testi- 
mony of such witnesses that they 
owned the property. State v. Loesch, 
(Mo.) 180 SW 875. (9) In a prose- 
cution for false pretenses under Pen. 
Code § 645: evidence of the prosecut- 
ing witness tending to show that she 
could not read: English print or writ- 
ing, and that she believed and relied 
upon -accused’s statement that the 
instrument she signed released from 
the mortgage only three of thirty- 
nine lots. State v. Van Ruschen, 38 
S. D. 187, 160 NW 811. See aiso infra 
§ 87. (10) In a prosecution for swin- 
dling by means of a worthless check: 
evidence of the bookkeeper of the 
bark on which the check was drawn 
that the check was presented to the 
bank for payment, and payment re- 
fused. Glover y. State, 57 Tex. Cr. 
208, 122 SW. 396. (11) In a trial for 
swindling by falsely representing 
that accused had discovered minerals 
in a shafts testimony concerning in- 
vestigations made after accused was 
paid. Trimble v. State, 66 Tex. Cr. 
207, 145 SW 929. (12) 'In support 
of a charge that accused falsely pre- 
tended to have extraordinary and su- 
pernatural power to cure: evidence 
that accused told prosecutor to write 
his name and age on a paper with- 
out letting accused see the writing, 
that accused folded the paper, and 
placed it against his forehead, and 
told prosecutor what he had written, 
and then said that. prosecutor suf- 
fered from a certain trouble, that he 
[accused] could and would cure him, 
and gave prosecutor a charm to wear, 
which he said was essential to the 
treatment. Jules v. State, 85 Md. 
305, 36 A 1027. (138) In a trial for 
obtaining money under false pre- 


tenses through accused’s codefend- 


ant’s pretension to occult knowledge 
and vision: two photographs of code- 


For later cases, developments 1nd changes in the law see cumulative Annotations, same title, page and note number. 
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tends to disprove any of the elements of the | crime is admissible on the part of accused.t False 


fendant in oriental costume with 
““The great’ waiting for a_ ‘sod- 
buster’ with sufficient shekels to 


make it interesting,” written on one, 
and “‘The..great? at work on a 
sucker,” written on the other. State 
v. Craddick, 61 Wash. 425, 112 P 491, 
(14) In a prosecution for a confi- 
dence game: evidence of all the gifts 
from the victim to the swindler and 
the facts surrounding them, although 
some of them were given more than 
three years before the filing of the 
indictment, in order that the jury 
may understand fully the purpose of 
the gifts and the intentions of the 
swindler, and that all of the victim’s 
property was_ obtained before the 
swindler abandoned her pretensions. 
Peo. v. Miller, 278 Ill. 490,.116 NE 
131, LRA1917E 7$7. (15) In a prose- 
eution for obtaining property under 
a false pretense of ownership of 
other property: testimony that in a 
civil suit in which both accused and 
his wife were parties the latter testi- 
fied that. she owned said property, be- 
cause accused could have denied it 
if it had been untrue. State v. Dex- 
ter, 115 Iowa 678, 87 NW 417. (16) 
In a prosecution of storekeepers for 
obtaining goods by false pretenses, 
where it appeared that relatives of 
accused were running similar stores: 
testimony is admissible to show that 
quantities of goods bought by ac- 
cused shortly before the appointment 
of receivers, and not paid for, were 
removed from their store to the other 
stores, and sold below cost. Blum v. 
State, 94. Md. 575, 51 A 26, 56 LRA 
322. (17) In prosecution of a prin- 
cipal and an accessory before the 
fact for obtaining money by false 
pretenses on a check presented to 
bank: a rubber stamp bearing name 
of drawee bank outside state from 
which a purported telegram guaran- 
teeing payment of mcney was pre- 
sented by accused to defrauded bank. 
Elliott v. State, 77 Fla. 611, 82 S 139. 
(18) In a prosecution for obtaining 
money from a city by making false 
returns of the amount due under a 
contract: evidence of deposits, made 
at the time by one of the accused, of 
sums much too large to be accounted 
for by his salary, is admissible in 
connection with other facts tending to 
establish the charge. Com. v. Mul- 
rey, 170 Mass. 103, 49 NE 91. (19) 
Where, on a prosecution for false 
pretenses whereby worthless stock 
was sold to prosecutor, it appeared 
that accused, at the time of the sale, 
stated that he only had the amount 
of stock which he was selling, and 
that he had inherited it: evidence 
showing that he subsequently had in 
his possession other shares which he 
was carrying around carelessly in 
a satchel. Lawrence v. State, 103 Mad. 
17, 68 A 96. (20) Where accused was 
charged with incurring a debt or lia- 
bility for a firm of which he was a 
member, and obtained credit for such 
firm by false pretenses, his examina- 
tion taken in the manner and under 
the conditions prescribed in the As- 
signment Act (1907) c¢ 6, and the 
exhibits referred to in such examine- 
tion are admissible against him on 
the trial of such eriminal charge, 
unless he has objected to answer 
upon the ground that his answer 
would tend to criminate him or upon 
any of the other grounds referred 
to in the Alberta Ev. Act (2d Sess. 
1910] ec 8) or the Canada Ev. Act 
Rev. St. e 145), and such examina- 
tion is admissible under the above 
circumstances even if the proceed- 
ings leading up to the examination 
of the accused were irregular. Rex 
vy. Graham, 8 Alta. L. 182, 21 DomLR 
513. 24 CanCrCas 54, 31 WestLR_117, 
8 WestWkly 460 [appl Reg. v. Wid- 
Gop, Hawt 2G; Cu31. 
{b] Yo show scheme to defraud.— 
(1) Bvidence that one of the accused, 
in the presence of prosecutor, agreed 
to buy shares ef the same stock from 


| defendant who sold the stock, as 


showing a scheme of fraud. Law- 
rence v. State, 103 Md. 17, 68 A 96. 
(2) Evidence that the workmen 
shirked their work under orders from 
their bosses, and declarations of the 


workmen, although in connection 
with acts for which accused was not 
directly responsible in connection 


with other evidence. Peo. vy. Hudson 
Valley Constr. Co., 165 App. Div. 626, 
151, NYS 3314, [aff 217, Nw Ys 172, 111 
NE 472]. (3) A paper taken from 
accused is admissible to show that 
he had devised a scheme to obtain 
goods whenever and from whomso- 
ever he could, the paper being in his 
own handwriting, and addressed ‘‘to 
all whom it may concern,” and con- 
taining the same false statements 
charged in the indictment, although 
it was not used in obtaining the 
goods in the particular case, and is 
dated later. Carnell v. State,, 85 Md. 
LS S6ssAN LL: 

{c]. A postal card received by the 
prosecutor from the person in whose 
hands. accused represented that he 
had money, saying that the writer 
owed accused nothing, was admis- 
sible where accused was. present 
when the postal card was received 
by the prosecutor, and upon being 
shown. the card admitted that he 


had lied. Amos v. State, 123 Ala. 50, 
26 S 524. : 
{d] Yelephone conversation.—Hvi- 


dence of a conversation over the 
phone, between complainant and a 
bank to which accused had referred 
him. for information as to his finan- 
cial condition, in which complainant 
was informed that accused had made 
a certain statement as to his finances, 
is admissible to show that the fact 
that accused had made such a state- 
ment was communicated to com- 
plainant. Peo. v. Andre, 157 Mich. 
362, 122 NW 98. 

{e] Corroboration of prosecutor.— 
Evidence of a certain person, to the 
effect that on the day of the procure- 
ment of the money from prosecutor, 
although not in proseecutor’s presence. 
but about the same time, accused rep- 
resented to witness that he was ex- 
pecting a shipment of tools for use 
in development work, and solicited 
storage room. therefor, and repre- 
sented that he was expecting a draft 
for the same sum that he had men- 
tioned to prosecutor, was admissible 
as tending to corroborate prosecutor’s 
evidence that accused had told him 
that he expected’a draft, and as in- 
consistent with defendant’s plea of 
rot guilty, which denied, among 


other things, that he made represen- |’ 


tations as to the expectancy of the 
draft and the employment of men. 
Peo. v. Ward, 5 Cal. A. 36, 89 P 874. 
[f] Res geste.—State v. Bohle, 
182 Mo. 58, 81 SW 179; Peo. v. Col- 
mey, 117 App. Div. 462, 102 NYS 714 
[aff 188 N. Y. 573 mem, 80 NE 1115 
mem]; Britt v. State, 9 Humphr. 
(Tenn.) 31; Maddox v. State, 41 Tex. 
205. 
{gl Evidence held inadmissible.— 
(1) Elmore v. State, 118 Ala. 661, 23 
S 669; State v. Chambers, 179 Iowa 
436, 161 NW 470; State v. Jackson, 
128 Towa 543. 105 NW 51; State v. 
Dexter, 115 Iowa 678, 87 NW. 417; 
Rand v. Com.. 176 Ky. 343, 195 SW 
: Peo, v. Chandler. Sheld. (N. Y.) 
, ‘r, 231; Peo. v. Genung, 
AmD 594. 


DAS 


ae 


ant. 
58 SE 263. 

taining money 
ek means of a chattel mortgage of 
cattle represented to be free and clear 
of encumbrances, but which had in 
fact been mortgaged previously: al- 
lezed former chattel mortgages not 
identifying the cattle therein de- 


scribed as those described in the 


mortgage set out. State v. Hurt, 
(Mo.) 183 SW 338. (4) Where the 
false representations were made in 
January and the accused referred the 
defrauded party to another person 
for information as to the ownership 
and character of the property of 
which he represented himself to be 
the owner: evidence of the declara- 
tions of such person made in the fol- 
lowing November that accused did 
not own the said property is not ad- 
missible in evidence. Todd vy. State, 
381 Ind, 514.. (5) In a trial. for false 
pretenses in obtaining a check for 
worthless corporate stock: the record 
in a case against the ‘corporation 
wherein a sale of its property was or- 
dered, to show the corporation’s con- 
dition at the time of the offense, 
neither accused nor prosecuting wit- 
ness being a party to that action, 
and the sale having been made more 
than two years after the offense. 
State v. Mullen, 151 Iowa 392, 131 
NW .679, AnnCas19138A 399. 

[h] VWalue.—-(1) Whether evidence 
as to the value of the property, in 
respect of which false pretenses are 
made, is material must be decided ac- 
cording to the circumstances of each 
case... Rex) ‘v.. Newton, 23° Cox..C..G, 
609. (2) On the trial of an indictment 
for cheating and swindling in fraudu- 
lently misrepresenting the value 
upon a specified date of shares of 
stock in an alleged corporation, evi- 
dence as to the value of such stock 
both before and after the date of 
the misrepresentation is admissible 
as illustrating the probable value of 
the stock on that date. Whitaker v. 
State, 11 Ga. A, 208, 75 SH 258. -(3) 
In the trial of such a case, evidence 
of purchases of shares of stock in 
the alleged corporation by persons 
other than the prosecutor, and of the 
price which such persons paid for the 
stock, is admissible as a _ circum- 
stance tending to illustrate the prob- 
able value of the stock, unless it 
appeared that such other purchases 
were also made as a result of misrep- 
resentations made by defendant. 
Whitaker v. State, 11 Ga. A. 208, 75 
SH 258. (4) In a trial for obtaining 
money through fraudulent represen- 
tations concerning worthless mining 
stock sold, it was not error to ex- 
clude evidence of the value of land 
which, just before the trial, accused 
had traded to the victim for the stock 
so sold. State v. Craddick, 61 Wash. 
425, 112 P.491. 

4  lIowa.—State  v. 136 
Iowa 554, 114 NW 30. 

Mich.—Peo. v. Willson, 171 NW 474. 
Borate vi Lurehs 12.0OrF 95;),6)3P 

S. C.—State v. Winter, 98 S. C. 
294, 82 SH 419. ; 

Tex.—Bozier v. State, 5 Tex. A. 220. 

Wash.—State v. Cadwell, 105 Wash. 
689, 179 P 87. 

And see cases infra this note. 

[a] Evidence held admissible.— 
(1) The fact charged being that ac- 
eused had given as security for a 
loan, and thereby obtained money, 
promissory notes of third parties, 
representing that they were genu- 
ine, accused may offer testimony to 
show that the names subscribed to 
such notes had been written by him- 
self, under instructions of the par- 
ties whom he had represented as the 
makers. State v. Lurch, 12 Or. 95, 
6 P 405. (2) While the disposition 
made of the goods by accused after 
he received them does not affect the 
question of his guilt, yet when the 
charge is that he obtained the goods 
by representing himself as the agent 
of X, and the agency is the issue, 
evidence that he gave the goods to 
the wife of X is material. Bozier v. 
State, 5 Tex. A. 220. (8) In a. prose- 
eution for obtaining money by false 
pretenses through selling as clear 
property that was in fact mortgaged, 
accused may show in defense that 
the mortgage relied upon by the 
state, although fair on its face, was 


Mason, 
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tokens,® and printed or written instruments, docu- 
ments, and letters* made use of or connected with 
the commission of the offense are admissible. 
indorsement on a check purporting to have been 
written by accused is not admissible against him 
until it is shown to have been in his handwriting.’ 
In accordance with the usual rule,* statements and 
declarations of the accused made before or after 
the commission of the crime, from which, in connec- 


void by reason of being based in 
part upon a consideration made ille- 
gal by the anti-trust statute. State 
vy. Wilson, 73 Kan. 334, 80 P 639, 
84 P 787, 117 AmSR 479. ; 

[b] Truth of representations.— 
Accused is entitled to produce any 
testimony which may show that his 
representations were true. Rainforth 
v. Peo., 61 Ill. 365. : bo 

[c] Evidence held inadmissible.— 
(J) Peo. v. Osborn, 12 Cal. A. 148, 
106 P 891; State v. Shout, 263 Mo. 
360, 172 SW 607. (2) That accused 
owned real estate, where the state- 
ment on which it is alleged he ob- 
tained the goods was that he had 
money in a certain bank. Carnell 
v. State, 85 Md. i, 36 A117. (3) That 
the money obtained was disbursed by 
a corporation of which accused was 
treasurer, and that he personally re- 
eeived no benefit from it. Com. v. 
Langley, 169 Mass. 89, 47 NE 511. 
(4). That sometime after transaction 
accused bought property and incurred 
a large indebtedness thereon giving 
a. mortgage on stock which may have 
included the property fraudulently 
obtained. Whitehead v. State, 81 Tex. 
Cr! 278, 196 SW 851. (5) That ac- 
cused was, at the time of the trans- 
action, in good pecuniary credit and 
standing. State v. Penley, 27 Conn. 
587. (6) On prosecution for obtain- 
ing by false pretenses by mortgaging 
land which accused did not own: evi- 
dence that he owned other lands than 
those pretended to be sold. Gardner 
v. State, 4 Ala. A. 131, 58 S 1001. 
(7) In a prosecution for obtaining a 
note by false pretenses: evidence that 
the note was transferred to, make 
good money improperly loaned by the 
eounty trasurer to accused, the maker 
of the note having no knowledge of 
accused’s relations with the _ treas- 
urer. Peo. v. Bowman, 24 Cal. A. 
781, 142 P 495. (8) At the trial of 
an indictment for obtaining money 
by false pretenses with the view of 

effecting the sale of accused’s inter- 

est in a partnership: the articles of 
copartnership previously entered into 
by him, and the lease of certain 
rooms where the business was car- 
ried on. Com. y. Blood, 141 Mass, 
571, 6 NE 769. (9) Where accuscd 
falsely represented that he owned a 
certain plantation of a given value: 
evidence offered by him that he really 
owned other property of much less 
value. Culver v. State, 86 Ga. 197, 
12 SE 746. 

5. State v. Whitaker, 64 Or. 297, 


129 P 534; Newberry v.:State, (Tex. 
Cr.) 22 SW 1041. 

6. Ala.—Campbell v. State, 150 
Ala. 70, 43 S 743. 

al.—Peo. v. Arberry, 13 Cal. <A. 


Cal. 

T40e 4d P47 1c 

Dak.—Terr. v. Ely, 6 Dak. 128, 50 
NW 623. 

Ga.—Sturdivant v. State, (A.) 103 
SE 837. 

.Iowa.—State v. Fooks, 65 Iowa 196, 
452, 21 NW 561, 773. 

Mo.—State v. Loesch, 180 SW 875; 
State v. Shout, 263 Mo. 360, 172 SW 
607. 

Tex.—Glover v. State, 57 Tex. Cr. 
208, 122 SW 396; Brown vy. State, 48 
Tex. Cr. 433, 88 SW 811. 

Vt.—State v. Marshall, 77 Vt. 262, 
bo AS OIG. 

[a] Proofs of loss for insurance 
admissible.—Rafferty v. State, 91 
Tenn. 675, 16 SW 728. 

[b] Advertisements employed, — 
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behalf.2° 
sible. 


Jackson vy. Peo., 126 Ill. 189, 18 NE 
: v. Riches, 219 Mass. 440, 
107 NE 374. 5 
: 7. Terr. v. Alohikea, 24 Hawali 
570. 

8. See Criminal Law § 1248 et seq. 

9. U. S.—Jones v. U. S., 13 F. Cas. 
No: 7,499, 5° Craneh Cia. "647. 

Ala.—Meek v. State, 117 Ala. 116, 
23 S 155; Gardner vy. State, 4 Ala. 
A. 131,.58 S 1001. 

Cal.—Peo. v.. Howard, 135 Cal. 266, 
67 P 148; Peo. v. Ward, 5 Cal. A. 36, 
89 P 874. 

Iowa.—State v. Chingren, 105 Iowa 
169, 74 NW 946; State v. Penny, 70 
Iowa 190, 30 NW 561; State v. Fooks, 
65 Iowa 196, 452, 21 NW 561, 773; 
State v. Lewis, 45 Iowa 20. 

Kan.—State v. Gordon, 56 Kan. 64. 

Ky.—Rand v. Com., 176 Ky. 343, 195 
SW. 802. 


Mass.—Com. v. -Blood, 141 Mass. 
571, ~6. ANE 769 5 oComiua. (Castles) 9 
Gray 121, 69 AmD 278. 

N. Y.—Peo. v. Shulman, 80 N. Y. 
373 note; Peo. v. Cohen, 148 -App. 
Div. 205, 1833 NYS 103; Peo. v. Ward, 
BIN Crs 483; 

Or.—State v. Whiteaker, 64 Or. 


297,429. Pr 534. 

Pa.—Com. v. Alsop, 1 Brewst. 328. 

Tex.—Maddox v. State, 41 Tex. 205; 
McPearson v. State, (Cr.) 79 SW 522. 

Wash.—State v. Riddell, 33 Wash. 
324, 74 P 477. 

But see Reg. v. Simmonds, 4 Cox 
Cc. C. 277 (on an indictment against 
a defendant for obtaining goods by 
falsely pretending that he was of 
full age, a plea of infancy in an ac- 
tion brought against him for the 
price of the goods is not admissible 
to prove that he was a minor, where 
the putting in of the plea was not 
brought home to him). 

[a] Involuntary admissions inad- 
missible.—Campbell v. State, 150 Ala. 
10, 43S) 743: 

[b] Telegraphic messages in ac- 
cused’s handwriting. — Telegraphic 
messages, proved to be in the hand- 
writing of accused, and to have been 
received at the telegraph office and 
sent over the wires properly directed 
to the person who was then living 
at the place of their destination, are 
admissible against accused as _ evi- 
dence of his declarations, and as 
tending to show communications to 
the person to whom they were ad- 
dressed. Com. vy. Jeffries, 7 Allen 
(Mass.) 548, 883 AmD 712. 

10. Ala.—Garerer v. State, 4 Ala. 
A. 181, 58 S 1001; Meek vy. State, 117 
Ala. 116, 23 S 155; Carlisle v. State, 
77 Ala. 71; Bonner v. State, 8 Ala. 
A. 236, 62°>S 3387. 

Cal.—Peo. v. Bowman, 24 Cal. A. 
781, 142 P 495. 

Ga.—Livingston y. State, 17 Ga. A. 
136, 86 SEH 449. ¥ 

Kan.—State v. Wilson, 73 Kah. 334, 
80 P 639, 84° P 737, 117 AmSR. 479. 

Tex.—Jones y. State, 8 Tex. A. 648. 

{a] Illustrations.—(1) In a prose- 
cution for obtaining money by false 
pretenses by mortgaging land which 
accused did not own, evidence as to 
his efforts made after the sale to 
perfect title was not admissible 
Gardner v. State, 4 Ala. A. 131, 58 S 
1001. (2) Where accused obtained 
a note from G by false pretenses, the 
fact that thereafter he turned over to 
G certain corporate shares as se- 
curity was not conclusive that he did 
not intend to cheat or defraud @ 
when he obtained the note. Peo. v. 


ject,!2 secondary evidence is admissible.1% 
thing tending to show the interest, motive, and pur- 
pose of the prosecutor may be shown for the pur- 
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tion with other evidence, an inference of guilt may 
be drawn, are admissible.® Evidence of acts or dec- 
larations of the accused following the commission 
of the offense is inadmissible where offered in his 

Self-serving declarations 
Subject to the general rules on the sub- 


are inadmis- 


Every- 


Bowman, 24 Cal. A. 781, 142 P 495. 
(3) Evidence that accused offered to 
pay for the property obtained or to 
settle with the prosecuting witness 
after the consummation of the trans- 
action is inadmissible. Peo. v. Moore, 
(Cal. A.) 191 P 980; State v. Loesch, 
(Mo.) 180 SW _ 875. (4) Evidence 
that accused offered to return the 
property is not admissible. Carlisle 
v. state, 77 Ala. 71. (5) It is proper 
to refuse to permit prosecutor to 
testify on cross-examination as to 
his willingness to accept accused’s 
offer to restore the money obtained. 
Peo. v, Reiss, 114 App. Div. 431, $9 


NYS 1002. 

11. State v. Shout, 263 Mo. 360, 
172 SW 607. 

[a] Illustration.—Testimony that 


accused, who transferred land, which 
he did not own, relied on the opinion 
of an abstractor, who examined the 
title, is inadmissible in a prosecution 
for obtaining preperty by false pre- 
tenses. State v. Shout, 263 Mo. 360, 


172 SW 607. 

12. Sherman’ vy. Peo., 13 Hun 
(N. Y.) 575. And.see Criminal Law 
§ 1202 et seq. 

13. Ga.—Hester v. State, 8 Ga. A. 
380, 69 SH 381; Kinard v. State, 1 Ga. 
A. 146, 58 SE 263. 

Iowa.—State y. Tripp, 113 Iowa 
698, 84 NW 546. r ; 

Md.—Blum v. State, 94 Md. 3875, 51 
A 26, 56 LRA 322. : 

Mass.—Com. v. Jeffries, 7 Allen 
548, 88 AmD 712. 

Or.—State v. Hanscom, 78 Or. 427, 
43 P 167. 
int a v. Roth, 71 Pa. Super. 


Tex.—Robinson v. State, 63 Tex. 
Cr. 212, 139 SW 978; Brown v. State, 
62 Tex. Cr. 592, 138-SW 604. 

Eng.—Rex v. Chadwick, 6 C. & P. 
181, 25 ECL 3&3. 

[a] Contents of telegram.—Where 
an indictment sets out the substange 
of the false teiegram used to pro- 
cure a fraudulent indorsement which 
defendant retained, secondary evi- 
dence is admissible of the contents of 
the telegram without giving accused 
notice to produce it. State v. Hans- 
com, 28 Or, 427, 43 P 167. 

[b] Contents of lost letter.— 
When a false pretense is contained 
in a letter which is lost, accused may 
be convicted, if parol evidence is 
given of the contents of the letter. 
Rex v. Chadwick, 6 C. & P. 181, 25 
ECL 383. 

{e] Letter press copies (1) are 
admissible on notice to produce pri- 
mary evidence directed’ to opposite 


party. Com. v. Jeffries, 7 Allen 
(Mass.) 548, 883 AmD 712. (2) But 


press copies of letters are inadmis- 
sible for the purpose of proving the 
falsity of the pretense, as a standard 
of comparison by which to determine 
whether another paper, the handwrit- 
ing of which is in controversy, was 
written by the same person. Noth- 
ing but original signatures can be 
used as a standard of comparison by 
which to prove the genuineness of 
Signatures to papers produced on the 
part of the prosecution. Com. v. 


Eastman, 1 Cush. (Mass.) 189, 48 
AmD 596. 
[d] Record copy of deed.—In a 


prosecution for swindling, where ac- 
cused’s title to land was issued and 
the state served notice upon accused 
to produce his title papers, the rec- 
ord copies of these title papers are 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pose of affecting his credibility as a witness and 
testing the truth of his testimony.4 The fact that 
an instrument which apparently embodies the terms 
of the transaction between the parties has been 
executed will not exclude parol evidence of false 
representations that have been made which are not 
And the faet that there is a 
false representation or pretense in writing will not 
prevent the introduction of evidence of a parol false 
Ivrevelant matters are of course 


contained therein.15 


representation.1& 


admissible in evidence. Brown v. 
State, 62 Tex. Cr. 592, 138 SW 604. 
{e] Certified copy of deed.—Under 
a charze of procuring, by false pre- 
tenses, the signature to a deed blank 
as to the grantee, a certified copy of 
the deed from the records which the 
prosecutor testifies is the deed he 
executed except that the original was 
blank as to the grantee, is admissi- 
ble, notice having been served on ac- 
cused to produce the original. State 
v. Tripp, 113’ Iowa 698, 84 NW 546. 
[f] Statements of accused as to 
property included in mortgage.—In a 
prosecution for obtaining property by 


false pretenses by accused as to his’ 


indebtedness, statements made by 
accused as to what property was 
included in mortgages made by him 
were admissible, and were not subject 
to the objection that they were not 
the best evidence. State v. Jackson, 
128 Iowa 543, 105 NW 51. 

{g] Testimony as to deposit in 
bank.—As a person knows as a fact 
whether he has placed money in a 
bank, he may on a prosecution for 
Swindling, over objection that the 
books of the bank are the best evi- 
dence, testify that he had money in 
a bank on which he gave checks to 
accused. Robinson v. State, 63 Tex. 
Cr. 212, 139 SW 978. 

{h] ‘Tabulations of original papers. 
—In a prosecution of partners for 
obtaining property by false pre- 
tenses, a tabulation of the claims 
proved against the partnership in re- 
eceivership proceedings was properly 
admitted, as tending to establish the 
amount of indebtedness’ existing 
against them _ thereby indicated, 
where the originals consisted of nu- 
merous papers, which could not be 
conveniently examined in court. 
Blum v. State, 94 Md. 375, 51 A 26, 
56 LRA 322. . 

[i] Waiver of production of orig- 
inals.—The production of the books 
of the bank having been waived by 
counsel for accused on the trial, the 
testimony of the bookkeeper of the 
bank, that the name of accused did 
not appear upon the books, and there 
was no credit to that name, was com- 
petent and sufficient to show, if true, 
that there were no funds in the bank 
to pay the check, and that it was 


worthless. Smith v. Peo., 47 N. Y. 
303. 
14. State v. Jackson, 128 Iowa 543, 


105 NW 451. 

15. Ree, v. Adamson, 1°'C.1& K. 
192, 47 ECL 192. 

16. State v. Claudius, 164 N. C. 


521, 80 SE 261. 

Ala.—FElmore v. State, 118 Ala. 
Meek v. State, 117 
5; Bonner v. State, 


77 Fla. 611, 


la.—Elliott v. State, 
RS 73 Fila. 


82 S$ 139; Ciprian v. State, 
858. 74 S 980. 

Towa.—State v. Jackson, 128 Iowa 
543, 105 NW 51; State v. Cadwell, 
79 Iowa 478, 44 NW 711. 

Mass.—Com. v. Quinn, 222 Mass. 
504. 111 NE 405; Com. v. Langley, 
169 Mass. 89, 47 NE 511; Com. v. Coe, 

5 ass. 481. 

Pipkin eco. v. Osear, 105 Mich. 704, 
Ont. 

usta vy. Eudaly, 188 SW 110; 

State v. Hurt, 183 SW 333; State v. 

Loesch, 180 SW. 875. d 

Pa.—Com. v. Coleman, 60 Pa. Super. 
512: Com, v. Snyder, 23 Pa. : 

[a] Tlustrations,— (1) Evidence 


Dist. 661. ! 
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as to certain payments made by ac- 
cused to other persons. Com. v. Ses- 
sions, 169 Mass. 329, 47 NE 1034. (2) 
In prosecution of a principal and an 
accessary before the fact for obtain- 
ing money by false pretenses, testi- 
mony of a witness as to seeing a 
strange man walking between rail- 
road depot and the garage where the 
accessary had been working. “Elliott 
ve State, 77a. 611) "8297S 39. 

18. Ala.—Meek v. State, 117 Ala. 
116, 23 S 155; McIntyre v. State, 1 
Ala. A. 200, 55 S 639. 


Iowa.—State v. Waterbury, 185 
Iowa 87, 169 NW 697. 
Kan.—State v. Hinshaw, 92 Kan. 


1007, 142 P 960 [reh den 93 Kan. 
17059143: 2P- 407). 

N. C.—State v. Marsh, 162 N. C. 
603, 77 SE 839. ‘ 
igh se ok v. Hinden, 19 Pa. Dist. 

S. C.—State v. Toale, 94 S. C. 156, 
77 SE 754. 

Wash.—State v. Craddick, 61 Wash. 
425, 112 P 491. 

[a] Mlustrations.— (1) Hvidence 
of the fact that accused had never 
paid for the goods obtained. Meek 
v. State, 117 Ala. 116, 23 S 155. (2) 
On a prosecution for knowingly and 
designedly inducing the sale of a 
horse by falsely representing it was 
sound and gentle: evidence of what 
the value of the horse would have 
been had it been sound. Com. v. Hin- 
den, 19 Pa. Dist. 719. (3) Evidence 
of accused’s solvency. State v. 
Marsh, 162 N. C. 603, 77 SE 839. (4) 
On a charge of obtaining a deed to 
certain lots by falsely representing 
that a mortgage assigned to the 
grantor was the first mortgage on 
the property it covered: evidence that 
it was not the first mortgage, but one 
of equal date with another. State v. 
Toale, 94. S. C. 156, 77 SH 754. (5) 
In a prosecution for cheating by false 
pretenses that the makers of a note 
given in exchange for a stock of 
goods were the sons of a named per- 
son: evidence that the seller of the 
goods was indebted to others, who 
had attempted to enforce their right 
against the goods in accused’s hands. 
State v. Waterbury. 185 Iowa 87, 169 
NW 697. (6). That ‘a “person,) de- 
frauded by false pretenses that a 
note given as part of the purchase 
price of goods was signed by the 
sons of a named person, has not of- 
fered to return any of the purchase 
money actually received. State v. 
Waterbury, 185 Iowa 87, 169 NW 697. 


19. Com. v. Burton, 183 Mass. 461, 
67 NE 419. ; 
{a] Tlustration.—In a prosecution 


of a passenger for false pretenses 
in obtaining a settlement for injuries, 
questions asked him as to whether 
he was seriously injured in the col- 
lision, and whether he was guilty of 
obtaining money by making false pre- 
tenses as to his injuries. Com. Vv. 
Burton, 183 Mass. 461, 67 NE 419. 

20. Peo. v. Whalen, 154 Cal. 472, 
98 P 194; Peo. v. Smith, 2 O72) NB 
62, 84 P 449; Quick v. Com., 36 SW 
71, 17 Kyl 938; Com. v. Quinn; 222 
Mass. 504, 111 NE 405; Com. v. God- 
dard, 2 Allen (Mass.) 148; Brown v. 
State, 48 Tex. Cr, | 433, 88 SW. 811. 

[a] Dlustrations.—(1) In a prose- 
cution for swindling by means of a 
pretended sale of property, induced 
by false representations as to owner- 
ship: testimony of prosecuting wit- 
ness that a certain person told him, 
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excluded,!* as are also immaterial matters,!® mere 
opinions or conclusions,!® and hearsay.?° 
Statutory provisions. 
are statutes regulating the admissibility of evidence 
as to false pretenses.?! 
As to Falsity of Pretense. 
the general rules of evidence, any evidence tending 
either by itself or in connection with other evi- 
dence in the case to prove or disprove that the pre- 
tenses made were false is admissible.2? 


In some jurisdictions there 


Subject to 


Such evi- 


in accused’s absence, that witness 
had acquired no title to the lot by 
his deed. Brown y. State, 48 Tex. 
Cr. 4338, 88 SW 811. (2) Testimony 
of a witness as to the contents of a 
report made on a mining property 
by an expert, and his opinion as to 
the value of the property derived 
from information from other sources, 
without designating the source from 
which it had been derived. Peo. v. 
Smith, 3 Cal. A. 62, 84 P 449. (8) 
On a trial for obtaining money by 


-falsely representing that accused was 


agent for a collection company which 
had a branch office at a certain place: 
testimony that the witness was in- 
formed by the police that there was 
no such office there. Quick v. Com., 
33 SW 77, 17 KyL 938. 

21. See statutory provisions. 

[a] In Oregon (1) it is provided 
by statute (Lord L. § 1541) that ‘‘no 
evidence can be admitted’of a false 
pretense expressed -orally and unac- 
companied by a false token or writ- 
ing; but such pretense or some note 
or memorandum thereof, must be in 
writing, and either subscribed by or 
in the handwriting of the defendant.” 
State v. Keep, 85 Or. 265, 166 P 936; 
State v. Hammer, 74 Or. 426, 145 P 
35; State v. Leonard, 73 Or. 451, 144 
P 1138, 681; State v. Lurch, 12 Or. 95, 
6 P 405. (2) If the false pretenses 
are expressed orally they must be 
accompanied by a false token or writ- 
ing, and if not so accompanied the 
false pretense or Some note or memo- 
randum thereof must be in writing, 
signed by or in the handwriting of 
accused, the latter clause of this stat- 
ute not referring to a false pretense 
expressed orally and accompanied by 
a false token. State v. Leonard, 73 
Or? 4515-144) PP 113)° 6813" ‘State ov. 
Whiteaker, 64 Or. 297, 129 P 534. (3) 
This statute does not require that 
the memorandum contain the whole 
pretense, but that it should accom- 
pany and corroborate the oral evi- 
dence thereof, and hence, where the 
fraudulent representation was in 
writing, parol evidence of the conver- 
sation had between prosecutor and 
accused at the time was admissible 
to corroborate the writing. State v. 
Germain, 54 Or. 395, 103 P 521. 

22. Ala.—Dennis v. State, 16 Ala. 
A. 115, 75 S 707; Gardner v. State, 
4° Ala AS 1387, 58.St 1001: sAmosexv. 
State, 123 Ala. 50, 26 S 524; Bonner 
v. State, 8 Ala. A. 236, 62 S 337; Hope 
v. State, 5 Ala. A. 123, 59 S 326; Mc- 
Intyre v. State, 1 Ala. A. 200, 55 S 


5 Cal. A. 36, 89 P. 874. 

Colo.—Shemwell v. Peo., 
146,260 P15 7. 

D; GC. Talbert.v. W..S.; 42 App: 1. 

Ga.—Mitchell v. State, 17 Ga. A. 
325, 86 SE 7387; Sessions v. State, 3 
Ga. A. 13,59 SH 196. 

Tll.—Peo. v. Strosnider, 264 Ill. 434, 
106 NE 229; Peo. v. Depew, 237 Ill. 
574, 86 NE 1090; Rainforth v. Peo., 
61) T3865. 

Towa.—State y. Fooks, 65 Iowa 196, 
452, 24 NW 561, 773. 

Kan.-—State v. Hetrick, 84 Kan. 
157, 113 P 388, 34 LRANS 642. 

Ky.—Quick v. Com., 33 SW a Wk a 


62 Colo. 


KyL 938. 

Via.—-Lawrence v. State, 103 Md. 
17, 63 A 96 : 

Mass.—Com, v. Quinn, 222 Mass. 
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dence is admissible as to the falsity of pretenses of 
ownership of property,?® as to the falsity of pre- 
tenses that property is unencumbered,”* and as to 
the falsity of pretenses as to financial condition and 
Evidence of the individual indebtedness 
of the members of a partnership is not admissible 
to prove that representations as to the solvency of 
On a prosecution for 


ability.?° 


the partnership are false.?° 


504, 111 NE 405; Com. v. Clancy, 187 
Mass. 191, 72 NE 842; Com. v. Howe, 
182 Mass. 250; Com. vy. Parmenter, 
121 Mass. 354; Com. v. Davidson, 1 
Cush. 33; Com. v. Stone, 4 Metc. 43. 

Mich.—Peo. v. Hoffman, 142 Mich. 
531, 105 NW 838. 

Minn.—State v. Hulder, 78 Minn. 
524, 81 NW 532. 

Miss.—Smith v. State, 55 Miss. 513. 

Mo.—State v. Loesch, 180 SW 875; 
State v. Shout, 263 Mo. .360, 172 SW 
607. 

N. Y.—Peo. y. Reiss, 114 App. Div. 
431, 99 NYS 1002; Peo. v. Langley, 
114 App., Diy. 427, 100 NYS 1238, 20 
N. Y. Cr. 281; Abbott v. Peo., 15 Hun 
437 [aff 75 N. Y. 602 memj. 

Or.—State v. Hammer, 74 Or. 426, 
145 P 35; State v. Whiteaker, 64 Or. 


297, 129. P 5384; State v. Germain, 
54 Or. 395, 103 P 521. 
Pa.—Com. vy. Lundberg, 18 Phila. 


482. 
Tenn.—Rafferty v. State, 
655, 16 SW 728. 
Tex.—Trimble v. State, 66 Tex. Cr. 
207, 145 SW 929; Glover vy. State, 
57 Tex. Cr. 208, 122 SW 396; Brown 
v. State, 37 Tex. Cr. 104, 38 SW 1008. 


91 Tenn. 


Wash.—State v. Riddell, 33 Wash. 
324, 74 P 477. 
Wis.—Laev v. State, 152 Wis. 33, 


139 NW 416; Bates v. State, 124 Wis. 
612, 1083 NW 251, 4 AnnCas 365. 

Eng.—Rex y. Sagar, [1914] 8 K. B. 
1112, 

[a] MTlustration.—Where the false 
pretense charged is that the accused 
pretended that he was carrying on a 
genuine and bona fide business, re- 
ceipts Sworn to by the prisoner as 
having been given to him as acknowl- 
edgments of payments for goods pur- 
chased by him other than those the 
subject of the charge, and entries in 
his bank pass books showing pay- 
ments made by him for goods sup- 
plied to him, are admissible as evi- 
dence on his behalf. Rex v. Sagar, 
P2914) 78,1. Bs 1112, 

{b] Decrease in volume of busi- 
ness.—On a prosecution for larceny 
by obtaining money by false pre- 
tenses in the sale of a business the 
fact that the volume of business is 
much less at once after the sale than 
it had been represented to be before 
the sale. may be considered on the 
question of the falsity of the repre- 
sentations. Com. v. Clancy, 187 Mass. 
191, 72 NE 842. 

{e] Notarial protests of accused’s 
drafts on a bank are not admissible 
to show that he had no funds there, 
where the false pretense is a repre- 
sentation that accused had funds in 
Hp bank. State v. Reidel, 26 Iowa 

23. Ala.—Elmore y. State, 138 Ala. 
50, 35 S 25; Bonner v. State, 8 Ala: 
A. 236, 62 S 337; Hope v. State, 5 
Ala. A. 123,59 S 326; Gardner y. State, 
4°Ala. A. 1381, 58 S: 1001. 

Mo.—State v. Loesch, 180 SW 875. 

N. Y.—Peo. v. Langley, 114 App. 
Div. 427, 100 NYS 123. 

Or.—State v. Hammer, 74 Or. 426, 
145 P 35. 

Pa.—Com. v. Alsop, 1 Brewst. 328; 
Com. v. Lundberg, 18 Phila. 482. 

Tex.—Brown v. State, 48 Tex. Cr. 
433. 88 SW 811. 

Wash.—State v. Riddell, 33 Wash. 
324, 74 P 477. 

Wis.—Baker v. State, 120 Wis. 135, 
97 NW 566. 

[a] Declarations and statements 
of accused.—(i) Oral declarations of 
accused are admissible to disprove 
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his pretense of ownership. Com. w 
Alsop, 1 Brewst. (Pa.) 328. (2) In 
a prosecution for obtaining money by 
false pretenses by mortgaging land 
which accused did not own, evidence 
of a statement by accused that no 
patent had issued on the land which 
he had mortgaged to prosecuting wit- 
ness was relevant. Gardner v. State, 
4 Ala. A. 131, 58 S 1001. 

[b] Record of suit in which prop- 
erty recovered.—Where the pretense 
was the ownership of certain prop- 
erty, the record of a suit between 
prosecutor and accused’s wife in 
which the latter recovered the prop- 
erty is admissible. Com. v. Lund- 
berg, 18 Phila. (Pa.) 482. 

[c] Mortgage given by accused.— 
In a prosecution for obtaining the 
signature to a note by false pre- 
tenses as to ownership of land, a 
mortgage executed by accused is ad- 
missible as showing that he has 
parted with his title to the land. 
Bonner v. State, 8 Ala. A. 236, 62'S 
337; Hope v. State, 5 Ala. A. 1238, 59 
S 326. 

{[d] Testimony of real owner of 
property is admissible to show that 
accused had no title thereto. State 
Vv. Loesch, (Mo.) 180 SW 875; Peo. v. 
Langley, 114 App. Div. 427, 100 NYS 
12 


State v. Jackson, 128 Iowa 543, 
105 NW 51; Brown vy. State, (Tex. 
Cr.) 138 SW 604. 

25. Ala.—Dennis v. State, 16 Ala. 
A. 315,; 75S 70%. 

Cal.—Peo. v. Wieger, 100 Cal. 352, 
34 P 826. 

Ga.—Hathcock vy. State, 88 Ga. 91, 
13 SE 959. 

Miss.—Smith v. State, 55 Miss. 513. 

N. Y.—Smith vy. Peo., 47 N. Y., 303; 
Abbott v. Peo., 15 Hun 437 [aff. 75 
N. Y. 602 mem]; Hersey v. Benedict, 
epee 282; Skiff v. Peo., 2 Park. Cr. 
39. 

Va.—Trogdon vy. Com., 31 Gratt: 
(72 Va.) 862. 

[al 
accused is admissible. Dennis _ vy. 
State, 16 Ala. A. 115,75 S 707. 

{b] Evidence of promissory notes 
executed after the misrepresentation, 
in renewal of .previous debts, is ad- 
missible to show accused’s financial 
condition at the time of the repre- 
sentation. Hathcock v. State, 88 Ga. 
91, 18 SE 959. 

[ec] Evidence of the nonpayment 
of promissory notes given for the 
property obtained is admissible. 
Skiff v. Peo., 2. Park. Cr. (N. Y.) 139. 

{d] Judgments recovered against 

accused after the representation are 
admissible to prove his financial con- 
dition at the time of the representa- 
Bete Hersey v. Benedict, 15 Hun 
282. 
_ fe] Sworn schedules in bank- 
ruptcy.—(1) On a trial for obtaining 
goods by false pretenses, sworn 
schedules in bankruptcy filed there- 
after by accused are admissible in 
evidence to show his financial con- 
dition when’ obtaining the goods. 
Com. v. Drew, 153 Mass. 588, 27 NE 
593; Abbott v. Peo., 15 Hun 437 [aff 
75 N. Y. 602 mem]; Trogdon v. Com., 
31 Gratt. (72 Va.) 862. .(2) But the 
schedules and statements filed by his 
partners are not evidence against 
him. Trogdon vy. Com., 31 Gratt. (72 
Va.) 862. 

[fl A deposition voluntarily given 
in aun insolvency proceeding is admis- 
sible for this purpose. And a state- 
ment in a deposition is voluntary if 


A financial statement made by 


Nee ies -06 


obtaining money by falsely pretending to be the 
owner of property, ‘the proceedings and judgment in 
a claim suit interposed in an action against accused 
are properly excluded as res inter alios acta.?7 

As to Knowledge and Intent. 
general rule any evidence which has a legitimate ten- 
deney to prove or disprove that accused knew his 
representations to be false is admissible,?8 and the 


As a 


accused might have objected to an- 
swering on the ground that it would 
criminate him, but failed to do so. 
Peo. v. Wieger, 100 Cal. 352, 34 P 826. 

[g] In New Ycrk testimony given 
by accused on his examination in 
proceedings supplementary to exe- 
cution is inadmissible to prove debts 
due from accused, for the statute 
provides that his answer in such pro- 
ceeding shall not be used as evidence 
against him in any criminal proceed- 
ing or transaction. Barber v. Peo., 
17 Hun 366 

26. Com. v. Davidson, 1 Cush. 
(Mass.) 33. 

rile Frederick v. State, GAla.) 39 S 
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28. Cal.—Peo. v. Hamberg, 84 Cal. 
468, 24 P 298. 
D. C.—Partridge v. U. S., 39 App. 


571, AnnCas1917D 622. 

Ill.—Peo. v. Depew, 237 Ill. 574, 86 
NE 1090; Jackson y. Peo., 126 Ill. 139, 
18 NE 286. 

Ilowa.—State v. Chambers, 179 Iowa 
436, 161 NW 470; State v. Chingren, 
105 Iowa 169, 74 NW 946. 

Md.—Gambrill v. State, 120 Md. 
203, 87 A 900; Carnell vy. State, 85 Md. 
1,36; Ac 117. 

Mass.—Com. v. Coe. 115 Mass. 481; 
Com.. v. Stone, 4 Mete, 438. 

Mich.—Peo, v. Hoffman, 142 Mich. 
531, 105 NW 838. 

Mo.—State v, Eudaly, 188 SW 110; 
State v. Loesch, 180 SW 875; State 
v. Donaldson, 243 Mo. 460, 148 SW 


79. 

N. Y.—Peo. v. New York County 
Ct. Oyer & T., 83 N. ¥.-436; Peo. v. 
Hudson Valley Constr. Co., 165 App. 
Div. 626, 151 NYS 314 [aff 217 N. Y. 
172, 111 NE 472]; Fowler vy. Peo., 
18 HowPr 493. 
pst Rarer ne v. Lundberg, 18 Phila. 

Wash.—State vy. Craddick, 61 Wash. 
425, 112 P 491; State v. Riddell, 33 
Wash. 324, 74 P 477. 

[a] . Evidence held admissible.— 
(1) In. a prosecution for cheating by 
false pretenses that a note given for 
a stock of goods was signed by the 
sons of a named person: evidence 
that accused had held another. note 
against the same signers and had 
turned it .n on another trade, as 
showing guilty knowledge. State v. 
Waterbury, 185 Iowa 87,.169 NW 697. 
(2) In the prosecution of the presi- 
dent of a distilling company for false 
pretense in using a duplicated dis- 
tillery warehouse receipt in obtaining 
a loan for the company, the issue be- 
ing as to guilty knowledge of the 
duplication: evidence that eight 
months after the duplication accused 
had refused the proposal of a bank 
to lend money provided the receipts 
were certified while not relating to 
the particular transaction, there be- 
ing evidence of other duplication 
about the time of the proposal as 
showing a general guilty knowledge. 
irae ieee v. State, 120 Md. 203, 87 A 

[b] Declarations and admissions. 
—Accused’s knowledge of the falsity 
of the pretense may be shown by his 
declaration or admissions made be- 
fore or after the offense. Gambrill 
v. State, 120 Md. 203, 87 A 900; Fow- 
ler v. Peo., 18 HowPr (N. Y.) 493. 

{c] Record in civil action —(1) 
Where a person falsely pretended 
that he had title to certain property 
which he was giving in exchange, 
the judgment roll in a prior civil 
action against accused, in which the 


Por later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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same is true of any evidence which tends to prove or 
Hvidence of similar 
false representations made by accused to the same 
person for the purpose of obtaining property, or to 
others shortly before or after the representations 
for which accused is on trial, is admissible to prove 
either accused’s knowledge of their falsity or a 
guilty intent or both,®° and this is so, even though 


to disprove a guilty intent.?° 


worthlessness of his title was ad- 
judged, is admissible’ as tending to 
show that he knew he was selling 
property to which he had no title. 
Peo. v. Hamburg, 84 Cal. 468, 24 P 
298. (2) But if an appeal from the 
judgment was pending at the time of 
the representation, the judgment roll 
is not admissible. Peo. v. Gibbs, 98 
Gal. 661,' 32 ‘P. 6380... (3) The’ record 
of a suit between prosecutor and ac- 
ecused’s wife in which she claimed 
and recovered certain property is ad- 
-missible, in a trial for obtaining 
money under the false pretense that 
accused owned such property, to 
show his knowledge of the falsity. 
or: v. Lundberg, 18 Phila. (Pa.) 

[d] Evidence of accused’s famil- 
iarity with articles similar to the one 
he is alleged to have misrepresented 
is admissible. Jackson v. Peo., 126 
Ill. 139, 18 NE 286. 

[e] Evidence of the possession 
and negotiation of similar worthless 
bank notes is admissible where the 
representation is as to the validity of 
such a note. Com. vy. Stone, 4 Metc. 
(Mass.) 43. 


29. Ala.—McMullen v. State, 53 
Ala. 531; Johnson v. State, 29 Ala. 
62, 65 AmD 383; State v. Davis, 19 
Ala. 13; Dennis v. State, 16 Ala. 
AP ATSS TE OS. TOT: q 

Ariz.—Erickson v. State, 14 Ariz. 


253;°1279RP 154. : 

Cal.—Peo. v. Wasservogle, 17 Cal. 
173, 19 P 270; Peo. v. Khan, (A.) 182 
P 803; Peo. v. Arberry, 13 Cal. A. 
749, 114 P 411. 


Colo.—Van Buren v. Peo., 7 Colo. 
A. 136, 42 P 599. 
Del.—State v. Hartnett, 23 Del. 


204, 74 A 82; State v. Briscoe, 22 
Del. 401; 67 A 154. 

D, C.—Partridge v. U. S., 39 App. 
571, AnnCas1917D 622. 

Tll.—Peo. v. Miller, 278 Ill. 490, 116 
NE 131, LRA1917E 797; Lane v. Peo., 
142 eWseA, STL: 

Ind.—Crum v. State, 148 Ind. 401, 
47 NE 833 [overr Strong v. State, 86 
Ind. 208, 44 AmR 292]; State v. Long, 
103 Ind. 481, 3 NE 169. 

Iowa.—State v. Waterbury, 185 
Towa 87, 169 NW 697; State v. Cham- 
bers, 179 Iowa 436, 161. NW 470, 472; 
State v. Foxton, 166 Iowa 181, 147 
Nw 347, 52 URANS 919, AnnCas 
1916E 727; State v. Mason, 136 lowa 
554, 114 NW 30; State v. Seligman, 
127 Iowa 415, 103 NW 357; State v. 
Brady, 100 Iowa 191, 69 NW_ 290, 62 
AmSR. 560, 36 LRA 693; State v. 
Jamison, 74 Iowa 613, 38 NW 509; 
State v. Rivers, 58 Iowa 102, 12 NW 
117, 48 AmR 112. 

Ky.—Rand v. Com., 176 Ky. 343, 
195 SW 802. 


Md.—Lyman v. State, 109 A 548; 
Gambrill v. State, 120 Md. 203, 87 
A 900; Lawrence y. State, 103 Md. 
17. 63 A 96. 


Mass.—Com. v. Carver, 224 Mass. 
42, 112 NE 481; Com. v. Althause, 
207 Mass. 32, 93 NE 202, 31 LRANS 
999; Com. v. Burton, 183 Mass. 461, 
67 NE 419; Com. v. Drew, 153 Mass. 
588, 27 NE 593; Com. v. McDuffy, 126 
Mass. 467; Com. v. Jeffries, 7 Allen 
548, 83 AmD 712; Com. v. Stone, 4 
Mete. 43; Com. v. Call, 91 Pick. 509, 
32 AmD 284. 

Mich.—Peo. v. Willson, 171 NW 
474; Peo. v. Segal, 180 Mich. 316, 146 


NW 644; Peo. v. Andre, 153 Mich. 
F831, 117 NW 55; Peo. v. Hoffman, 
142 Mich. 531, 105 NW 838; Peo. v. 


Getchell, 6 Mich. 496. 
Mo.—State v. Lovan, 
151 SW 141; State v. Eudaly, 


245 Mo. 516, 
188 


-~NE 472]; 
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SW 110; State v. Loesch, 180 SW 
875; State v. Shout, 263 Mo. 360; 172 


SW 607; State v. Rosenberg, 162 
Mo. 358, 62 SW . 4385, 982; State 
ier Lichliter, 95 Mo. 402, SW 
ee H.—State v. Call, 48 N. 4H. 
N. J.—State v. Luxton, 65 N. J. 
L. 605, 48 A 535. 
N. Y.=-Peo. v. Coombs, 158 N.Y. 


532, 53 NE 527 [aff 36 App. Div. 284, 
55 NYS 276]; Peo. v. Peckens, 153 
N. Y. 576,°47 NE 883; Peo. v. Baker, 
96) N.Y. -3840,) 2°N.0¥; Cr..218 [rev 18 
NYWklyDig 112]; Peo. v.. Hudson 
Valley Constr. Co., 165 App. Div. 626, 
15a INY SY 8314 “att, 20.7 (Ng oWa 2725) 111 
Peo. v. Cohen, 148 App. 
Div. 205, 188 NYS 103; Peo. v. Cole, 
20 NYS 505 [aff 137 N.Y. 530,33 
NE. 336]; Peo. v. Cook, 41 Hun 67; 
Hersey v. Benedict, 15’ Hun 282; Peo. 
v. Sully, 5 Park. Cr. 142, 1 Sheld. 17; 
Skiff v.. Peo., 2: Park. Cr. 139. 

N. C—State v. Garris, 98 N.C. 
733, 4 SE 633. 

Or.—State v. Leonard, 73 Or. 451, 
144 P 118, 681; State v. Whiteaker, 
64 Or. 297, 129 P 534. 

Tenn.—Bond v. State, 129 ‘Tenn. 
15, 165 SW 229; Long v. State, 1 
Swan 287. 

Tex.—Brown v. State, 48 Tex. Cr. 
433, 88 SW 811; Lewis v. State, 48 
Tex. Cr. 149, 86 SW 1027; Powell v. 


State, 44 Tex. Cr. 273, 70 SW. 968; 
Tuttle v. State, (Cr.) 49° SW 82; 
Lutton v. State, 14 Tex. A. 518. 


Va.—Trogdon v. Com., 31 Gratt. 
(72 Va.) 862. 

Wash.—State v. Moore, 84 Wash. 
263, 146 P 627; State v. Dana, 59 
Wash. 30, 109 P 191; State v. Rid- 
dell, 33° Wash. 324, 74 P 477. 


W. Va.—State v. Williams, 68 W. 
on 86, 69 SE 474, 32 LRANS 
420. 

Eng.—Rex vy. Parker, 74 J. P.208; 
Rex’ v..- Wiseman; 71 La, J, K..B. 
128. 


Can.—Kellyi'v. Rex, 54 Can. S. C. 
220, 34 DomLR 311, 27 CanCrCas 282, 
[1917] 1 WestWkly 46. 

Ont.—Ree. v. Hope, 17 Ont. 463 
[foll Reg. v. Francis, L. R. 2 C. (en 
128]. 

[a] Tlustrations.— (1) Accused, 
in order to secure a loan, agreed to 
convey certain property to the prose- 
cuting witness, which was to be re- 
conveyed upon payment of the loan 
with a bonus. A lot was pointed out 
as the one to be conveyed, but it 
was later discovered that the lot 
actually conveyed was several blocks 
away, and of less value. The con- 
veyance was made by a third person, 
jn whom it was claimed title stood 
for convenience. Evidence of the 
record of a deed from the third 
person to accused for the same lot 
which antedated by several days the 
deed to the prosecuting witness was 
relevant to show an intent to de- 
fraud. State v. Dana, 59 Wash. 30, 
109 P 191. (2) If, after contracting 
to convey a lot of land to A and ob- 
taining from him part of the price 
by the false pretense that the lot 
is unencumbered, accused conveys 
the lot to a stranger, that fact may 
be proved as evidence of accused's 
intention to defraud A by making 
the pretense. State v. Luxton, 65 N. 
J. L. 605, 48 A 535. (3) In a prose- 
cution of a passenger for false pre- 
tenses in obtaining a settlement for 
injuries, evidence that he allowed 
others, who saw him while the ne- 
gotiations for the settlement were 
going on, to think that wounds on 
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the transactions differ in detail, if similar in general 
outline,*+ and notwithstanding accused has been ac- 
quitted on an indictment for such other representa- 
But evidence that accused had obtained 
property by such other representations is not ad- 
missible to prove intent.®* 
ilar representations is shown, it has been held that 
it is necessary to show their falsity as well as the 


Where evidence of sim- 


his head were received in the col- 
lision was admissible on the issue 
of fraud. Com. v. Burton, 183 Mass. 
461, 67 NE 419. (4) On trial for in- 
ducing one to part with his money 
by false representations of accused, 
and by simulation by accused of an- 
other’s handwriting, evidence of per- 
son whose signature was simulated 
that it looked like his was admissible 
to show intent. Com, v. Carver, 224 
Mass. 42, 112 NE 481. (5) In a prose- 
cution for obtaining money from a 
county by false pretenses by charg- 
ing the county with higher salaries 
for accused county engineer’s as- 
sistants than he actually paid them, 
the exclusion of accused’s evidence 
that he made certain expenditures in 
order to enable such assistants to 
do their work efficiently was er- 
roneous, the evidence being material 
on the issue of intent to defraud. 
State v. Chambers, 179 Iowa 436, 161 
NW 470. 

[b] Statements of one charged 
with obtaining a signature by means 
of false pretenses, made after the 
transaction, are admissible. State v. 
Whiteaker, 64 Or. 297, 129 P 534. 

{ec] Letters written by the ac- 
cused to a person other than the 
prosecuting witness, tending to show 
the falsity of the subsequent al- 
leged false representations to the 
prosecuting witness, are admissible 
as tending to show the knowledge 
and intent of the accused, especially 
where such letters constitute an ad- 
mission that such subsequent rep- 
resentations were not true. Part- 
Lideey-v.g U. .8.5741389 ADD... CD. Comaae, 
AnnCas1917D 622. 

{[d] Payment to accused before 
and after fraud charged.—Proof of 
payments by the person alleged to 
have been defrauded before and after 
the payment of the amount charged 
in the indictment is admissible only 
for the purpose of showing the guilty 


intention. Peo. v. Baker, 96 N. Y. 
340, 2 N. ¥. Cr. 218 [rev 18 NYWkEly 
Dig 112]. i 

{e] In a prosecution for obtain- 


ing money by the confidence game, 
on the question of accused’s good 
faith, evidence of his conversations 
with the prosecuting witness when 
hiring him as a salesman, and of 
his deception in pretending to for- 
ward witness’ cash deposit to ac- 
cused’s company, while he in fact 
kept it himself, and evidence of his 
relation to the company, the extent 
and character of its business, and its 
property and ability to carry out the 
contract with witness, is admissible. 
Peo. v. Depew, 237 Ill. 574, 86 NE 
1090. 

[f] Evidence of the financial abil- 
ity of accused may be admissible. 
Van Buren v. Peo., 7 Colo. A. 136, 42 
P 599; Com. v. Drew, 153 Mass. 588, 
27 NE 593; Com. v. Jeffries, 7 Allen 
(Mass.) 548, 88 AmD 712; Peo. v. 
Cook, 41 Hun (N. Y.) 67. 

{g] Advice of counsel.—Accused 
may show that in obtaining money 
he acted in good faith, believing that 
he had a right to do so, and that he 
was acting under advice given by 
his attorney after a fair and full 
statement of all the facts. State v. 
Oppenheimer, 41 Wash. 630, 84 P 
588 


30. See Criminal Law § 1162. 

31. Peo. v. Rice, 206 Mich. 644, 
173 NW 495; State v. Jackson, 112 
Mo. 585, 20 SW 674. 

32. See Criminal Law § 1162. 

33. Wright v. U. S., 30 F. Cas. 
No. 18,098,.1 Hayw. & H. 211. 
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falsity of the representation averred in the indict- 
Evidence of acts and conduct of the accused 
before the crime is, in general, admissible to show 
And evidence of his acts and con- 


ment.*4 


guilty intent.®° e 0 
duct at and after the commission 


admissible as bearing upon intent.®° 


himself testify as to his intent.*7 


[§ 87] d. As to Reliance on Pretense. The gen- 
eral rules governing the admissibility of evidence 
apply to evidence offered on the issue of whether 


34. State v. Carter, 112 Iowa 15, 
83 NW _ 715. 

35. Cal—Peo. v. Ward, 5 Cal. A. 
36, 89 P 874. 

Md.—Lawrence vy. State, 103 Md. 
iopaeA 0 Oy ; 

Mich.—Peo. v. Winslow, 39 Mich. 
505. 

Mo.—State v. Sarony, 95 Mo. 349, 
8 SW 407. 


N. Y.—Peo. v. Shulman, 80 N. Y. 


373 note; Peo. v: Sully, Sheld. 17, 5 
Park, “Cr.* 142, 

Pa.—Com. v. McCrossin, 3 PaLJ 
219; 

Va.—Trogdon v. Com., 31 Gratt. 
(72 Va.) 862. 

86. Cal.—Peo. v. Howard, 135 Cal. 
266, 67 P 148; Peo. v. Khan, (A.) 
182 P 803; Peo. v. Ward, 5° Cal. A, 
36, 89 P 874. 

Ga.—Patterson v. State, 1 Ga. A. 
782, 58 SE 284. 

Iowa.—State v. Jamison, 74 Iowa 
613, 38 NW 509; State v. Lewis, 45 
Iowa 20. 

Mass.—Com. v. Farmer, 218 Mass. 


507, 106 NE 150; Com. v. Burton, 183 
Mass. 461, 67 NE 419. 

Mo.—State v. Lichliter, 95 Mo. 402, 
8 SW 720; State v. Dennis, 80 Mo. 
589. 

N. H.—State v. Call, 48 N. H. 126. 

N. J.—State v. Luxton, 65 N. J. 
L. 605, 48 A 5385. 

N. Y.—Peo. v. Baker, 96 N. Y. 340, 
2 N. Y. Cr. 218; Peo. v. Shulman, 80 
N. Y. 373 note. 


N. D.—State v. Merry, 20 N. D. 
337, 127 NW 83. 
i ie aan Vee WECCrossine «3. bated) 
ut 


Tex.—Brown v. State, 37 Tex. Cr. 
104, 88 SW 1008, 66 AmSR 794; New- 
berry v. State, (Cr.) 22 SW 1041. 

[a] Drawing draft on a bank for 
amount obtained after threat of 
prosecution.—Where a person was 
threatened with prosecution for 
swindling, evidence that he drew a 
draft for the amount which he was 
charged with obtaining on a bank 
with which he falsely stated that he 
had an account, thus endeavoring to 
postpone investigation into his con- 
duct, is admissible as bearing upon 
his intent. Newberry v. State, (Tex. 
Cr.) 22 SW 1041. 

[b] Retaining money, altering 
coupons, etc.—Where a person was 
employed to negotiate a loan for 
three hundred dollars, and he pro- 
cured the signature to a mortgage 
for four hundred dollars, falsely pre- 
tending that it was for three hun- 
dred dollars, evidence that he re- 
ceived and retained the excess, paid 
the interest on the mortgage as it 
fell due, and altered the coupons be- 
fore giving them to the mortgagor, 
was admissible. State v. Jamison, 
74 Iowa 613, 38 NW 509. 

[c] Evidence of conversion of the 
property by accused may be admis- 
sible. State v. Lichliter, 95 Mo. 402, 
8 SW 720; Long v. State, 1 Swan 
(Tenn.) 287. 4 

[dd] Mortgaging ‘ property. — (1) 
Evidence that accused mortgaged the 
property soon after acquiring it is 
admissible. State v. Loesch, (Mo.) 
180 SW. 875. (2) Where a-person 
obtained goods by representing that 
he had ample means io pay all his 
debts, that he owed but little, and 
was not owing any large debt, and 
that his note for two hundred and| 
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contrary.?° 


[§ 88] 


eral. 


of the crime is 
Accused may 


satisfied beyond 


fifty dollars was good, the state 
may, as bearing upon his intent, 
prove that in three days afterward 
he mortgaged the greater part of his 
property to another. State v. Call, 
48 N. H. 126. 

[e] The disposition of the goods 
made by the accused as by deposit- 
ing quantities of them in different 
places; retaining the money collected 
on sales, leaving little or nothing 
for creditors; running off with the 
proceeds of the sale of the property 
obtained, is admissible. State v. 
Lichliter, 95 Mo. 402, 8 SW 720; State 
v. Dennis, 80 Mo. 589. 

[f] Telegrams sent by accused 
after the money was obtained, for 
the purpose of misleading the de- 
frauded party, are admissible to show 
the intent of accused in procuring the 
money. State v. Lewis, 45 Iowa 20. 

387. State v. Chambers, 179 Iowa 
436, 161 NW 470; Com. v. Burton, 183 
Mass. 461, 67 NE 419; Peo. v. Baker, 


96 N. Y. 840; Babcock v. Peo., 15 
EMU GN ee) Wie 

38. . Cal—Peo. v. Moore, (A.) 191 
P 980. 


Colo.—Van Buren vy. Peo., 7 Colo. 
A’ 136, 42 P 599. 

Conn.—State v. Church, 438 Conn. 
471, 

Iowa.—State v. Rivers, 58 Iowa 
102, 12 NW 117, 48 AmR 112. 

Mass.—Com. vy. Burton, 183 Mass. 
461, 67 NE 419; Com. v. Chesley, 107 


Mass, 223. 

Mich.—Peo. v. Andre, 157 Mich. 
362, 122 NW 98. 

N. Y¥.—Peo. v. Herrick, 13 Wend. 


87. 

[a] Tlustration.—Testimony that 
the complaining witness was  in- 
formed over the telephone of the 
substance of a statement of accused’s 
assets, made to a bank to which 
accused referred the witness, was 
admissible to show reliance thereon, 
although incompetent to prove the 
making of the statement. Peo, v. 
Andre, 157 Mich. 362, 122 NW 98. 

[b] Evidence of similar transac- 
tions between the parties is admis- 
sible to show whether prosecutor was 
deceived or is using the law to en- 
force a debt. State v. Rivers, 58 
Iowa 102, 12 NW 117, 43 AmR 112. 

[c] False pretenses made after 
delivery of the property are not ad- 
missible, as they could not have in- 
fluenced prosecutor in parting with 
the property. State v. Church, 43 
Conn. 471. 

39. Ala.—Hockensmith v. Winton, 
16 Ala. A. 324, 77 S 918, 919 [quot 
Cyc]. 

Cal,—Peo. v. Hong Quin Moon, 92 
Cal. 41, 27 P 1096. 

Kan.—State v, Hetrick, 84 Kan. 
157, 113 P 383, 34 LRANS 642: In 
re Snyder, 17 Kan. 542. 

Mass.—Com, vy. O’Brien, 172 Mass. 
248, 52 NE 77; Com. v. Drew, 153 
Mass. 588, 27 NE 593; Com. v. Jef- 
fries, 7 Allen 548, 83 AmD 712. 

Mich.—Peo. v. Hoffman, 142 Mich. 
531, 105 NW 888. 

Mont.—State  v. 
Mont. 595, 55 P 5389. 

N. J.—State v. Thatcher, 35 N. J. 


Dickinson, 21 


L. 445. 
N. Y¥;—Peo. iy. ‘Sully, ‘Shela! 17, 6 
Park. Cr. 142; Peo. v. Herrick, 13 


Wend. 87; Peo. v. Miller, 2 Park. Cr, 
197, 
Pa.—Com. v. Boyer, 2 Pa. Dist. 843. 


prosecutor relied on the false pretense.*® 
ing to a number of decisions the prosecutor may tes- 
tify that he was induced to part with the property 
by the false pretenses,*® but there is authority to the 


, 
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Acecord- 


3. Weight and Sufficiency—a. In Gen- 
In accordance with the rule as to crimes gen- 
erally,#1 in order to convict one of obtaining prop- 
erty by false pretenses or the like the jury must be 


a reasonable doubt of his guilt.42 


S. D.—State v. Van Ruschen, 38 
S. D. 187, 160 NW 811. 

ing. Reg. iv. ding, of 897 [in @. 6. 
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40. Com. v. Daniels, 2 Pars. Eq. 
Cas. (Pa.) 332; Reg. v. Harty,;~ 34 
N. S. 272. 

See Criminal Law § 1590 et 


42. State v. Chick, (Mo.) 221 SW 
10. And see cases infra this note. 
[a] Evidence held sufficient to 
sustain conviction.—Brafford v. U. 
S., 259 Fed. 511; Elmore v. State, 138 
Ala. 50, 35 S 25; Addington v. State, 
16 Ala. A. 10, 74 S 846; Gardner v. 
State, 4 Ala. A. 131, 58 S 1001; Con- 
ner v. State, 137 Ark, 123, 206. SW 
747; Ridgel v. State, 110 Ark. 666, 
162 SW 773; Owens v. State, 98 Ark. 
609, 137 SW 256; Parker v.. State, 
98 Ark. 575, 187 SW 253; Shelton v. 
State, 96 Ark. 237, 131 SW 871; Mit- 
chell _v. State, 70 Ark. 30, 65 SW 
935; Peo. v. Whalen, 154 Cal, 472, 
98)P194; Peos, vo Rose; (CalicAy), a3 
P.874; Peo. v. Rogers, 35). Gal. -A, 
123, 169 P 399; Peo. v. Freeman, 29 
Cal. A. 543, 156 P 994; Peo. v. Bow- 
man, 24 Cal. A. 781, 142 P 495; Peo. 
v. Brecker, 20 Cal. A. 205, 127 P 666; 
Peo. Vv. .Osborn,” 12: -Cali AX fi 88 106 
P 891; Peo. v. Ward, 5 Cal, A. 36, 89 
P 874; Stoltz v. Peo., 59 Colo. 342, 
148 P 865; Clarke v. Peo., 53 Colo. 
214, 125 P 113; Robinson v. U. S., 42 
App. (D. C.) 186; Griswold -v. State, 
77 Wla. 505, 82 S 44; Thomas v. State, 
126 Ga. 90, 54 SH 813; Lamar’ v. 
State, 120 Ga. 312, 47 SE 958; Smith 
v. State, 116 Ga. 587, 42 SE 766: 
Rucker v. State, 114 Ga. 13, 39 SE 
902; Holton v. State, 109 Ga- 137, 34 
SE 330; Sturdivant v. State, (Ga. A.) 
103 SE 837; McNulty y. State, 21 Ga. 
A. 783, 95 SE 304; Foss vy. State, 15 
Ga, A. 478, 83 SE 880; Morse v. State, 
9 Ga, A. 424, 71 SE 699; Isaacs v. 
State, 7 Ga. A. 799, 68 SH 338; Hans- 
ford v. State, 7 Ga. A. 196, 66 SE 
400; Brawner v. State, 5 Ga. A. 498, 
63 SE 514; Cohen vy. State, 2 Ga. A. 
689, 59 SE 4; State v. Curtis, 29 Ida. 
724, 161 P 578; State v. Adams, 10 
Ida. 591, 79 P 398; State v. Adams, 
9 Ida. 582, 75 P 258; Peo. v. Singer, 
288 Tll. 113, 128 NE 327 (confidence 
game); Peo. v. Miller, 278 Tll. 490, 
116 NE 131, LRA1917E 797; Peo. v. 
Brady, 272 Ill. 401, 112 NE 126, Ann 
Cas1918C 540; Peo. v. Bertsche, 265 
Til. 272, 106 NE 823, AnnCasi916A 
729; Peo. v. Strosnider, 264 Tl. 434, 
106 NE 229: Peo. y. Donaldson, 255 
DS 9) 299" INE. 635 AnnCas1913D 90; 
Peo. v. Weil, 244 Ill. 176, 91 NE 112: 
Juretich v. Peo., 223 Ill. 484, 79 NE 
18t; Hughes v.° Peo. 223.11 417, 79 
NE _ 137; Moore v.-Peo., 190 Til, 331, 
60 NE 535; Van Byck vy. Peo., 178 
Ill. 199, 52 NE 852; Peo. vy. Bush, 150 
Ill. A. 48; Brunausch v. State, 173 
Ind. 483, 90 NE 1019; State vy. Sher- 
man, 183 Iowa 42, 166 NW 674: State 


v. Cooper, 169 Iowa 571, 151 NW 835;. 


State v. Bell, 146 Iowa 617, 125 NW 
652; State v. Carter, 112 Iowa 15, 
83 NW 715; State v. Moats, 108 Iowa 
13, 78 NW 701; State v. Bell, (Kan.) 
193 P 373; State v. Fulton, 88 Kan. 
159, 127 P 526; State v. Terrill, 87 
Kan. 745, 125 P 65; State v. MeDon- 
ald, 59 Kan. 241, 52 P 453: State v. 
Decker, 36 Kan. 717, 14 P 283: Steely 
v. Com., 170 Ky. 794, 186° SW 880: 
Com. v. King, 202 Mass. 379, 88 NE 
454; Com. v. O’Brien, 172 Mass. 248, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 
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And it has been said that the courts hold the prose- 
cution probably to’ stricter and more satisfactory 
proof of false pretenses than of crimes more dan- 
gerous to the safety of the person or the property of 
the eitizen.** Extrajudicial admissions, declarations, 
or confessions of accused are not of themselves suf- 
ficient to establish the essential elements of the 


52, NE 77; Cem. v. Brown, 167 Mass. 
144, 45 NH 1; Peo. v. Segal, 180 Mich. 
316, 146 NW 644; State v. Friedman, 
(Minn.) 178 NW 895; State v. Craw- 
ford, 95 Minn. 467, 104 NW. 295; 
State v. Evans, 88 Minn. 262, 92 NW 
976; State v. Loesch, (Mo.) 180 SW 
875; State v. Shout, 263 Mo. 360, 172 
SW 607; State v. Gerhardt, 248 Mo. 
535, 154 SW 722; State v. Lovan, 245 
Mo. 516, 151 SW 141; State v. Nord, 
230 Mo. 655, 132 SW 239; State v. 
Martin, 226 Mo. 538, 126 SW 442; 
State v. .Wilson, 223 Mo. 156, 122 
SW 701; State v. Miller, 212 Mo. 738, 
111 SW 18; State v. Edgen, 181 Mo. 
582, 80 SW 942; State v. Rosenberg, 
162 Mo. 358, 62 SW 435, 982; State 
v. Alexander, 119 Mo. 447, 24 SW 
1060; State v. Moran, 56 Mont. 94, 
182 P 110 (confidence game); Moline 
v. State, 72 Nebr. 361, 100 NW 819; 
State v. Samaha, 92 N. J. L. 125, 104 
A 305; Cunningham vy. State, 61 N. 
J. L. 666, 40 A 696; Peo. v. Colmey, 
117 App. Div. 462, 102 NYS 714 [aff 
188 N. Y. 573> mem, 80) NH -1i15 
mem]; Peo. v. Hudson Valley Constr. 
Co., 165 App. Div. 626, 151 NYS 314 
fate-217) N.Y. 172, 141° NE 472]; Peo, 
v. Pindar, 159 App. Div. 12, 144 NYS 
242 [aff 210 N.Y. 191, 104 NE 133]; 
Peo. v. Sattlekau, 120 App. Div. 42, 
104 NYS 805; Peo. v. Reiss, 114 App. 
Div. -'431,% 99 ONYS 1002; . Peo: iv. 
Snyder, 110 App. Div. 699, 97 NYS 
469; Peo. v. Monroe, 64 App. Div. 130, 
71 NYS 803; State v. Carlson, 171 N. 
Cc. 818, 89 SE 30; State v. Davis, 150 
N. C. 851, 64 SE 498; State v. Merry, 
20UN. D:. 337, 127 NW | 83; State 'v. 
Stewart, 9 N. D. 409, 83 NW 869; 
Bllington v. State, (Okl. Cr.) 187 P 
250; State v. Hammer, 74 Or. 426, 
145 P 35; State v. Leonard, 73 Or. 
451, 144 P 113, 681; Com. v. Sebring, 
1fPal’ Dist. 163 ;~Com.9'v. Roth; 71 
Pa. Super. 71; Com. v. Porreca, 69 
Pa. Super. 596; Com. v. 3 
Super. 521; State v. Stone, 95 S. C. 
390, 79 SE 108, 49 LRANS 574; State 
v. Van Ruschen, 28 S. D. 187, 160 
NW 811; Bond v. State, 128 Tenn. 
75, 165 SW 229; Moore v. State, (Tex. 
Cr.) 219 SW 1097; Arnold v. State, 
77 Tex. Cr. 576, 179 SW 1183; King 
v. State, 66 Tex. Cr. 397, 146 SW 543; 
Trimble v. State, 66 Tex. Cr. 207, 146 
SW 929; Fairy v. State, 50 Tex. Cr. 
396, 97 SW 700; Speer v. State, 50 
Tex. Cr. 273, 97: SW 469; Jones v. 
State, (Tex. Cr.) 49 SW 387; State 
v. Millroy, 103 Wash. 193, 174 P 10, 
State v. Hooker, 99 Wash. 661, 170 
P 374; State v. Riddell, 33 Wash. 
324, 74 P 477; Stecher v. State, 168 
Wis. 183, 169 NW 287; Kelly v. Rex, 
54 Can. S. C. 220, 84 DomLR 311, 27 
CanCrCas 282, [1917] 1 WestWkly 
46; Rex v. King, 46 Ont. L. 28, 16 
OntWN 314. 

[b] Evidence held insufficient to 
sustain conviction.— Addington v. 
State, 16 Ala. A. 685, 77 S 993; Erick- 
gon v. State, 14 Ariz. 253, 127 P 754; 
Fox v. State, 102 Ark. 451, 145 SW 
9 Cal, A. 


721; Ricks 
A, f 

12 Ga. A. 14, 76 SE 594; Adams v. 
State, 10 Ga. A. 801, 74 SW 95; Ganey 


v. State, 10 Ga. 
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offense.*4 


cused made the 


Christian v. State, 8 Ga. A. 371, 69 
SE 29; Sanders v. State, 7 Ga. A. 46, 
65 SE 1071; Mitchell v. State, (Ga. 
A.) 65 SE 935; Carlisle v. State, 2 
Ga. A. 651, 58 SE 1068; Franklin v. 
State, 2 Ga. A. 385, 58 SE 491; God- 
dard v. State, 2: Ga. A. 154, 58 SE 
304; Kinard v. State, 1 Ga. A. 146, 
58 SE 263; Peo. v. Koelling, 284 Ill. 
118, 119 NE 993; Peo. v. Gallowich, 
288 Dls 360; 119 NE ~2838; 7 Peo... v. 
Dempsey, 283 Ill. 342, 119 NE 333, 
LRAI918F 239; Peo. v, Holtzman, 
272 TM. 447; 112 Nw 370 [rev 195, Ill. 
A. 538]; Peo. vy. Cronkrite, 266 Ill. 
438, 107 NE 703; Peo. v. Talmage, 
233 Til. 560, 84 NE 655; Peo. v. Tur- 
pins 2334011, -452,, 84 NE 649). LT 
LRANS:- 2763) Lory: v.) Peo.,, 229. Tl. 
268, 82 NE 261; Dorr v. Peo., 228 Ill. 
216, 81 NE 851; Peo. v. Ness, 200 Ill. 
A. 69; Peo. v. Bernhardt, 185 Ill. A. 
421; Sperbeck v. Peo., 139 Ill. A. 96; 
State v. Hurley, 58 Kan.-. 668, 50 P 
887; State v. Metsch, 37 Kan. 222, 
15 uP 25%; Steely ty. Com:,,,171. Ky. 
58, 186 SW 883; Edmonds y. Com., 
149 Ky. 242, 147 SW 881; Day v. 
Com., 110°SW 417, 33 KyL 560; Com, 
v. Wood, 142 Mass. .459, 8 NE 432; 
Peo. v. Wakely, 62 Mich. 297, 28 NW 
871; Peo. v. Cline, 44 Mich. 290, 6 
NW 671; State v. Cary, 128 Minn. 
481, 151 NW 186; Carter v. State, 
120 Miss. 294, 82 S 146; State v. Mc- 
Brien, 265 Mo. 594, 178 SW _ 489; 
State v. Morris, 230 Mo. 631, 132 SW 
590; State v. Lawrence, 178 Mo. 350, 
77 SW 497; State v. Pickett, 174 Mo. 
663, 74 SW 844; Staté v. Fraker, 148 
Mo. 148, 49 SW 1017; State v. Brat- 
ton, 56 Mont. 563, 186 P 327; State 
v. Taylor, 51 Mont. 387, 153. P 275; 
Mason v:. State, 99 Nebr. 221, 155 
NW 895; Roby v. State, 61 Nebr. 
218, 85 NW 61; Peo. v. Goldstein, 175 
App. Div. 503, 166 NYS 3874; Peo. v. 
Whiteman, 72 App. Div. 90, 76 NYS 
211; Peo. v.. Johnson, 87 Misc. 89, 
150 NYS 831; State v. Davis, 150 N. 
C. 851, 64 SE 498; State v. Lessle- 
young, (N. D.) 172 NW 814; Griffith 
v. State, 93 Oh. St. 294, 112 NE 1017; 
Smith v. State, 7 Okl. 136, 122 P 732; 
Taylors iw. Terryi2 Okl. Cri 10991 PB 
628; State v. Keep, 85 Or. 265, 166 P 
936; State v. Miller, 47 Or. 562, 85 
P 81, 6 LRANS 365; U. S. v. Pau Te 
Chin, 15 Philippine 507; Kraft v. 
State; § (Texw4..Cr.)) 277 “SW: 1038; 
Farmer v. State, 85 Tex. Cr. 440, 213 
SW 669; Griffin v. State, 85 Tex. Cr. 
361, 212 SW 499; Pruitt v. State, 83 
Tex. Cr. 148, 202 SW 81; Whitehead 
vy. State, 81 Tex. Cr. 278, 196 SW 851; 
Dawson vy. State, 79 Tex. Cr. 371, 
185 SW 875; Trimble v. State, 66 
Tex. Cr. 207, 145 SW 929; McDaniel 
v. State, 63 Tex. Cr. 260, 140 SW 
232: Schillings v. State, 60 Tex. Cr. 
309, 131 SW 1075; Nurse v. State, 59 
Tex. Cr, 354, 128 SW 906; Thurman 
v. State, 59 Tex. Cr. 285, 128 SW 
404; Campbell v. State, 52 Tex. Cr: 
208, 106 SW 130; Fairy v. State, 
50 Tex. Cr. 396, 97 SW 700; De 
Young v. State, (Tex. Cr.) 41 SW 
598: Lopez v. State, 37 Tex. Cr. 
649, 40 SW 972; Salter v. State, 
36 Tex: Cr. 501, 38 SW _ (212; 
Blum v. State, 20 Tex. A. 578, 54 
AmR 530; State v. Howd, (Utah) 
188 P 628; Fay v. Com., 28 Gratt. 
(69 Va.) 912; State v. Lynn, 89 Wash. 
463, 154 P 798; Clawson v. State, 129 
Wis. 650, 109 NW 578, 116 AmSR 
972, 9 AnnCas 966; Rex v. Jakeman, 
G. Cc, 153; Reg. v. Harty, 31 
N.S. 272. 

[c] Evidence held sufficient: To 
show identity of person committing 
crime. State v. Peterson, 109 Wash. 
25, 186 P 264, 8 ALR 652. 


Statutory provisions. 
are statutory provisions as to the proof necessary 
for conviction.* 

[§ 89] b. As to Pretense and Its Falsity. The 
state must prove beyond a reasonable doubt that ac- 


[25C.J.] 651 


In some jurisdictions there 


pretense,*# and that it was false.*? 


43. Morris v. Peo., 4 Colo. A. 136, 
35 P 188. 

44. State v. Johnson, 140 Ala. 658, 
36 S 1044; Peo. v. Ward, 145 Cal. 736, 
79 P 448; Peo. v. Bowman, 24 Cal. 
A. 781, 142 P 495; State v. Penny, 70 
Iowa 190, 30 NW 561 [dist State v. 
Lewis, 45 Iowa 20, on ‘the ground 
that there were corroborating cir- 
cumstances]; Smith v. Com., 153 Ky. 
385, 155 SW 1125. And see Criminal 
Law § 1579. 

45. See statutory provisions. 

{a] Particular statutes and con- 
struction.—(1) In several states there 
are statutes providing that accused 
cannot be convicted if the false pre- 
tense was expressed in language un- 
accompanied by a false token or 
writing, unless the pretense, or some 
note or memorandum thereof, is in 
writing, subscribed by or in the 
handwriting of accused, or unless 
the pretense is proved by the testi- 
mony of two witnesses, or that of 
one witness and corroborating cir- 
cumstances, Erickson v. State, 14 


Ariz. 253, 127 P 754; Peo. v. Chrones, 
7. Cal. Unrep.. Cas: 183, 75°:P/180; 
Peo. v. Howard, 135 Cal. 266, 67 P 
148; Peo. v. Gibbs, 98 Cal. 661, 33 
P 630; Peo. vy. Haskins, (Cal. A.) 194 
P 43; Peo. v. Fleshman, 26 Cal. A. 
788, 148 P 805; Taylor v. Terr., 2 Okl. 
Cr. 1,.99:P 628; State v. Van: Rus- 
chen, 28 S. D. 187, 160 NW 811: State 
v. Howd, (Utah) 188 P 628. (2) The 
testimony of the prosecutor’s wife 
is insufficient corroboration of the 
prosecutor’s testimony to sustain a. 
conviction. Peo. v. Neetens, (Cal. 
A.) 184 P 27. (3) The conduct of 
accused in a prosecution for false 
pretenses, at the time a third person 
made a statement in the presence of 
accused and prosecutor to the effect 
that accused had made to such third 
person the same representation 
as was the basis of the prosecution, 
was a’ corroborating circumstance 
under the statute. Peo. v. Smith, 3 
Cal. A. 62, 84 P 449. (4) A promis- 
sory note cannot be-used as a false 
token to meet the requirements of 
the statute. Peo. v. Gibbs, 98 Cal. 

661, 33 P 630. 
46. Ala:—Addington v. State, 16 
Ex p. State, 


201, Ala. 3382, 77.S:. 993: 


Nilay Ay 685i (Ts Si s993i 
70 Ark. 


Ark.—Mitchell v. State, 
30, 65 SW 925. 
Cal.—Peo. v. Lanterman, 9 Cal. A. 


674, 100 P 720. 

Del.—State v. Holden, 25 Del. 
429, 79 A 215; State v. Briscoe, 22 
Del. 401, 67 A 154. 

Til. Peo. v. Dempsey,’ 283 Ill. 342, 
119 NE 333, LRA1918F 239; Dorr v. 
Peo., 228 Il. 216, 81. NE 851, 

Ind.—Brunaugh v. State, 173 Ind. 
483, 90 NE 1019. 

Mo.—State v. Fraker, 148 Mo. 
143, 49 SW (1017. 

N. Y.—Peo. v. Johnson, 87 Misc. 
89, 1150) NYS) 33. 

N. C.—State v. Carlson, 171 N. C. 


818, 89 SE 30; State v. Davis, 150 
N. C. 851, 64 SE 498. 
Okl.—Taylor v. Terr., 2 Okl.Cr. 


1, 99 P 628. 
Philippine:-—U. S. v. Mendezona, 
20 Philippine 249. 
Eng.—Rex v. Stoddart, 73 J, P. 
348. 


47. Ala.—Addineton v. State, 16 
Allah AW685, 177 (S19.93. 

Ark.—Parker .v. State, 98 Ark. 
575, 137 SW 258. 

Cal.—Peo, v. Leavens, 12 Cal. A. 


178, 106 P 1108. 

Ga.—Swift v. State, 126 Ga. 590, 
55 SE 478; Lee v. State, 120 Ga. 194, 
47 SE 545; Hammond v. State, 15 


652 [250.5.] 


It is not necessary that the proof should be direet; 
it is sufficient if the evidence establish such facts as 
tend legitimately to show its falsity;4® and since ac- 
cused is usually in a position to know the truth or 
falsity of the representation, slight evidence of its 
falsity is sufficient for a conviction, in the absence 
of countervailing evidence: of its truth.*? 

As to Intent to Defraud and Knowl- 
edge of Falsity. While the fraudulent intent of ac- 
cused must be shown by the state beyond a reason- 
able doubt,°° it may be and is usually necessarily 
proved by circumstantial evidence.®+ Lack of intent 
is not shown by evidence that accused intended to 


[S290], xe. 


Ga. A. 471, 83 SE 860; Christian 
Vermotate, so) Ga; A 371,169) Sh 29° 
Carlisle v. State, 2 Ga. A. 651, 58 SE 
1068; Kinard v. State, 1 Ga. A. 146, 
58 SE 263. 

Tll.—Sperbeck v. Peo. 139 Ill. A, 


96. 
Ind.—Keller vy. State, 51 Ind, 111. 


fowa.—State Vv. Sherman, 183 
Iowa -42, 166 NW _ 674; State v. 
Clark, 141 Towa 297, 119 NW _ 719; 


State v. Penny, 70 Iowa 190, 30 NW 
561. 


Kan.—State v. Wilson, 73 Kan. 
304,780 P 639, (84 P 737, 117 'AmSR 
479; State v. Hurley, 58 Kan. 668, 
50M 387 

Ky.—Day v. Com. 110 SW 417, 33 
KyL 560. 

Mich.—Peo. v. Cline, 44 Mich. 290, 
6 NW 671. 

Miss.—Bowler v. State, 41 Miss, 
570. 

Mo.—State v. Dines, 206 Mo. 649, 
105 SW 722. |. 

N. Y.—Peo. v. Colmey, 117 App. 
Div. 462, 102 NYS 714 [aff 188 N. 


Y. 573 mem, 80 NE 1115 mem]; Bab- 
cock v. Peo., 15 Hun 347. 

N. C.—State v. Carlson, 171 N. C. 
818, 89 SE 30; State\v. Davis, 150 
N. C. 851, 64 SE 498; State v. Gar- 


TIseses. INS Che 733, 4 “SE 633; 
Pa.—Com. v. Silverman, 22 Pa. 
Dist. 396. 
Porto Rico.—Peo. v. Ramirez, 22 


Porto Rico 440. 

Ss. C.—State v. Stone, 95 S. C. 390, 
79 SE 108, 49 LRANS 574. 

Ss. D—State v. Van Ruschen, 38 
S. D. 187, 160 NW 811. 

Tex.—Brown v. State, 29 Tex. 503; 
Fairy v. State, 50 Tex. Cr. 396, 97 
SW 700; Satchell v. State, 1 Tex. A. 


438. 
Hng.—Reg. v. Evans, Bell C. C. 
187; Rex v. Dunleavy, 73 J. P. 56; 


Rex v. Flint, R. & R. 342. 

[a] Pretense of having super- 
natural power.—Actual proof of the 
falsity of such a pretense is not re- 
quired, Bowen v. State, 9 Baxt. 
(Tenn.) 45, 40 AmR 71. 

[b] Evidence held sufficient to 
show falsity.—Avant v. State, 116 
Ark. 588, 173 SW 405; Shelton v. 
State, 96 Ark. 237, 131 SW 871; Peo. 
v. Bowman, 24 Cal. A. 781, 142 P 495; 
Robinson v.°U. S., 42 App. (D.'C.) 
186; Christian v. State, 8 Ga. A. 371, 
69 SE 29; State v. Loesch,- (Mo.) 
180 SW 875; State v.- Shout, 263 
Mo. 360, 172 SW 607; State v. Nord, 
230" Mo. £65570 182) 2S We 2393" Com. iv. 
Einaen, 19) Pa. Dists /T19F SUS. cy. 
Riveria, 23 Philippine 383; Arnold 
Wamstate wi" Tex, Cree 576, 6179) (Sw 
11838; Reg. v. Burnside, Bell C. C. 
282. 

[c] Evidence held insufficient to 
show falsity.—(1) Mooneyham vy. 
State, 67 Fla. 385, 65 S 458; Swift v. 
State, 126 Ga. 590, 55 SE 478; Flem- 
ing v. State, 114 Ga. 526, 40 SH 705; 
Peo. v. Ness, 200 Tll. A. 69; State 
v. Sherman, 183 Iowa 42, 166 NW 
674; Com. v. Lacey, 158 .Ky. 584, 165 
SW 971; Peo. v. Cline, 44 Mich. 290, 
6 NW 671; State v. Taylor, 51 Mont. 
38%, 1538. P 275s Com. v./ Silverman; 
22 Pa. Dist. 396; Brown v. State, 29 
Tex. 503;. Nurse v. State, 59 Tex. 
Cr. 354, 128 SW 906; Thurman vy. 


For later cases, developments and changes in the law see cumulative Annotations, 


FALSE PRETENSES 


yond 


tain the facts.°° 


State, 59 Tex. Cr. 285, 128 SW 404; 
Rex v. Flint, R. & R. 342; Re Staggs, 
5 Alta L. 354, 8 DomLR 284, 22 
WestLR 853, 8 WestWkly 393. (2) 
An uncanceled record of a mortgage 
without more would be insufficient 
to disprove the truthfulness of a 
representation that the property was 
unencumbered by mortgage liens, 
since the debt may have been paid 
or barred, and the record of the 


mortgage be not canceled. State v. 
Clark, 141 Towa 297, 119 NW 719. 

48. Ala.—Addington v. State, 16 
Ala. A. 10, 74'S: 846. 

Cal.—Peo; v. Rogers, 35 Cal. A. 
123,-169 RP: 399: 

Fla.—Smith -y. State, 74 Pla. 594, 


77 S 274, 

Ga.—Foss v. State, 15 Ga. A. 478, 
838 Sk 880; Hansford v. State, 7 Ga. 
A. 196, 66 SE 400. 

Ida.—State v. Adams, 10 Ida. 591, 
79. P 328. 

Ill.—Peo. v. Poindexter, 243 Ill. 68, 
90 NE 261. f 

Iowa.—State v. Bell, 146 Iowa 617, 
125 NW 652. 

Kan.—State v. Terrill, 87 Kan. 745, 
125 P 65; State v. Wilson, 73 Kan. 
eee 80 P 639, 84 P 737, 117° AmSR 
479, 

Mich.—Peo. v. Rice, 206 Mich. 644, 


173 NW 495; Peo. v. Shelters, 99 
Mich. 333, 58 NW 362. 
Miss.—Bowler v. State, 41 Miss. 


570. 

Mo.—State v. Keyes, 196 Mo. 136, 
f SW 801, 6 LRANS 369, 7 AnnCas 

Nebr.—Moline vy. 
361, 160 NW 810. 

N. Y.—Peo. v. Pindar, 159 App. 
Div. 12, 144 NYS 242 [aff 210 N. Y. 
191, 104 NE 133]; Peo. v. Sattlekau, 
120 App. Div. 42, 104 NYS 805; Peo. 
v. Levin, 119 App. Div. 233, 104 NYS 
647. [aff 194 N. Y. 554 mem, 87 NH 
1124 mem]; Peo. v. Reiss, 114 App. 
Diy. 431, 99 NYS 1002; Peo. v. Pinck- 
ney, 67 Hun 428, 22 NYS 118, 10 N. 
Y. Cr. 351; Peo. v. Lewis, 16 NYS 
881 [aff 136 N. Y. 683 mem, 32 NE 
1014 mem]. 

RAS eer v. Snyder,’ 23° Pa. Dist. 
Tex.—Gibson v. State, 85 Tex. Cr. 
462, 214 SW 341. 

Bee eet vVisSmith, -6 (Cox? GC. iC. 

Ont.—Rex v. King, 46 Ont. Li 28; 
16 OntWN 314. 

[a] Proof of negation.—This is 
especially so where proof that the 
pretense is false necessitates proof 
of a negation. Bowler y. State, 41 
Miss. 570. 

[b] Confidence game.—While it is 
necessary, in a confidence game 
prosecution, to prove the falsity of 
the representations which were made 
to induce the victim to part with his 
money, in order to establish the cor- 
pus delicti of the crime, yet it is 
not necessary to prove such fact by 
direct evidence, and it is sufficient 
if the circumstances proved fully 
warrant the jury in believing such 
representations were false and no at- 
tempt is made by accused to explain 
them. Peo. v. Strosnider, 264 Tl. 
434, 106 NE 229; Peo. v. Weil, 244 
Ill. 176, 91 NE 112. 


State, 72 Nebr. 


N  Tg§ 99-92 


apply the money and in fact applied it to the object 
for which it was given.°? v 
the falsity of the pretense must be established be- 
any other 
knowledge may be shown by circumstances ** includ- 
ing the opportunities which accused had to ascer- 


Accused’s knowledge of 


reasonable hypothesis.°* Such 


[§ 91] d. As to Reliance on Pretense. While it 
must be established that the prosecutor relied upon 
the pretense and that it was the effective cause of 
inducing him to part with his property,°® it is not 
necessary that that fact should be established by the 
direct evidence of prosecutor himself ;>7 but it may 


49, Cal.—Peo. v. .Keach, 28 Cal. 
A. 194, 151. P 747;' Peo. v. Bowman, 
24 Cal. A. -781,°142) P 495, 

Iil.—Peo. v. Weil, 244 Ill. 176, 91 
NE 112: 

Mich.—Peo. v. Rice, 206 Mich. 644, 
173 NW 495; Peo. v. Perry, 197 Mich. 
47,1638) INWo478. 

Mo.—State v. Loesch, 180 SW 875. 

N. Y.—Peo. v. Tilton, 2 Wheel. Cr. 
251; Collins’ Case, 4 CityHallRee 143. 

Oh.—Williams v. State, 77 Oh. St. 
468, 838 NE 802, 14 LRANS 1197; 

Pa.—Com,. v. May, ‘63 Pa... Super. 


521. 
Bell Cc. 


Eng: 
Cu282. 

Ont.—Rex v. King, 46 Ont. L. 28, 
16 OntWN 314, 

50. Laster v. State, 4 Ga. A. 804, 
62 SE 508. And see cases infra this 


note. 

[a] Evidence held sufficient to 
show fraudulent intent.—State v. 
Hartnett, 23 Del. 204, 74 A 823 -Rob- 
inson vViiiUo-S3i42j; Apps. (DAC) W865 
Bowles) v. State, 12> Ga. A. 14, 76 
SE 594; Isaacs v. State, 7 Ga.-A. 
799, 68 SE 388; State v. Cooper, 169 
Towa 571, 151 NW 835; Com. v. Wil- 
pus, 4 Pick. (Mass.) 177; State-v. 
Loesch, (Mo.) 180 SW -875; Peo. v. 
Hudson Valley Constr. Co., 165 App. 
Div: 626,15 NYS 314 Patt 227 ene 
Y. 172, 112 NE 472]; Peo. v. Snyder; 
110 App. Div. 699, 97 NYS 469, 20 N. 
¥..'Cr. 246; State v. Carlson, 171 N. 
C. 818, 89 SH 30; Com. v. Porreea, 69 
Pa, Super. 596; Com. v. KoHWune, 69 
Pa. Super. 176; State v. Van Rus- 
chen, / (38 Siy D. 187%) 1605 NWS Lie 
Speer v. State, 50 Tex.’ Cr. 273, 97 
SW 469; State v. Hooker, 99 Wash. 
661, 170.P. 374. 

[b] Evidence held insufficient to 
show fraudulent intent.—Moneyham 
v. State, 69 Fla. 577, 68 S 758; Peo. 
v. Bernhardt, 185 IN. A. 421; Wa- 
monds v. Com., 149 Ky. 242, 147 SW 
881; State v. Hudaly, (Mo.) 188 Sw 
110; State v. Howd, (Utah) 188 P 
628; Clawson yv. State, 129 Wis. 650, 
109 NW 578, 116 AmSR -972, 9 Ann 
Cas 966. 

51. State v. Holden, 25 Del. 429, 
79 A 215; State v.: Hartnett, 23 Del. 
204, 74 A 82; State v. Briscoe, 22 
Del, 401, 67 A 154; Hester v. State, 
8 Ga. A. 380, 69 SE 381; Laster v. 
State, 4 Ga. A. 804, 62 SE 508; State 
v. Loesch, (Mo.) 180 SW 875: Com. 
v. KoHune, 69 Pa. Super. 176. And 


see supra § 83. 
Peo. v. Lennox, 106 Mich. 625, 


Reg. v. Burnsides, 


52. 
64 NW 488. 

53._ Laster v. State, 4 Ga. A. 804, 
pe ae 508. And see cases infra this 

e. 

{a] Evidence held sufficient to 
show Enowledge of falsity.—Peo. v. 
Routh, (Cal.) 189 436; Peo. v. 
Fleshman, 26 Cal. A. 788, 148 P 805, 

54. Ricks v. State, 15 Ga. A. 645,. 
84 SE 86. 

55. Ricks v. State, 15 Ga. A. 645, 
84 SE 86. é 
56. See supra § 27. 
57. Ala—Elmore v. State, 138 
git pee S$ 25. Mt 7 

al.—Peo. v. Hon uin Moon, 92 
ret ak P 1096. ae 

o.—State v. Dines, 206 . 649, 
105 SW 722. a 


Same title, page and note number. 
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§§ 91-93] 


be inferred from: the other facts and circumstances 


established in the ecase.58 
[§ 92] e. 
ship and Value Thereof. 


stantial evidence.®® 


of his ownership.®° 


title.® 


evidence.®? 


[§ 93] M. Trial °*—1, 


As to Obtaining Property and Owner- 
The fact of the obtaining 
of the property by accused may be proved by cireum- 
: In the absence of evidence rais- 
ing any question of ownership, proof that property 
was in possession of prosecutor is sufficient proof 
In a proseeution for securing 
by false pretenses a signature to a deed, oral testi- 
mony by the prosecuting witness that he and the 
other signers of the deed owned the land, which was 
admitted without objection, is sufficient proof of the 
tith Where the value of the property obtained 
is material, it may be established by circumstantial 


I Questions of Law and 
Fact. <As is usual in prosecutions for criminal of- 


FPALSE PRETENSES 


of the court.% 


[25 C.5.] 653 


It is for the court to decide as to 


sufficiency of ‘the indictment,°* and the legal effect of 


undisputed matters.°? 
whether or not representations under all the sur- 
rounding circumstances constitute an offense, the 
manner in which they are made, the means that the 
party to whom the representations were made had 
at hand at the very time of detecting their truth or 
falsity, are legal questions, and must be determined 
by the court.°S On the other hand questions of fact 
are for the determination of the jury.®® 
provinee of the jury to determine whether or not the 
representations or pretenses as charged were made,” 
whether they were false,1 whether accused knew of 
their falsity,’? whether they were made with intent 


And it has been held that 


It is the 


to defraud,’* whether they were relied on by prose- 


cutor so as to be the inducing cause of the transfer 
of the property.’* 


And it is usually held that 


fenses,®°* questions of law are for the determination | whether the pretenses or representations were e¢al- 


N. J.—State v. Thatcher, 35 N. J. 
445. 


Le 

N. Y.—Therasson v. Peo., 82 N. Y. 
238 [rev 20 Hun 55]; Peo. v. Suydam, 
14 NYS 492. 

58. U. S—dJones v. U. S., 13. F. 
Cas. No. 7,499, 5 Cranch C: C. 647. 

Kan.—In re Snyder, 17 Kan. 542. 

Mass.—Com. v. Coe, 115 Mass. 481. 

Mo.—State v. Dines, 206 Mo. 649, 
105 SW 722. 

Ne “Y.-_Therasson v. Peo.,) 82) N.Y. 
238, 10 NYWklyDig 511 [rev 20 Hun 
55]; Peo. v. Herrick, 13 Wend. 87. 

Pa.—Com: v. Daniels, 2 Pars. Eq. 
Cas. 332. 

Eng.—Reg. v. Burton, 16 Cox C. C. 
62. 

And see cases infra this note. 

[a] Evidence held sufficient to 
show reliance-—Elmore v. State, 138 
Ala. 50, 35 S 25; Peo. v. Bowman, 24 
Cal. A. 781, 142 P 495; Clarke v. Peo., 
64 Colo. 164, 171 P 69; Peo. v. Sattle- 
kau, 120 App. Div. 42, 104 NYS 805; 
State v. Van Ryschen, 38 S. D. 187, 
160 NW 811; Gibson v. State, 85 Tex. 


Cr. 462, 214 SW 341. } 
[b] Evidence held insufficient to 
show reliance.—State v. HEudaly, 


(Mo.) 188 SW 110; Smith v. State, 7 
Oki? Gri) 186) 2122)>Pa' 732; ) Staten. 
Miller, 47 Or. 562, 85 P 81, 6 LRANS 
365; McDaniel v. State, 63) Dex 1 Cr. 
260, 140 SW ':232; State v. Howd, 
Utah) 188 P 628. 
: 59. eee vy. Whalen, 154 Cal. 472, 
98 P 194; Roberts v. Peo., 9 Colo. 
458, 13 FP 630; State v. Germain, 54 
Or. 395, 103 P. 521. 
60. Bazzell v. State, (Ala. A.) 81 
S 183; Barton v. Peo.. a ar W 
776, 25 AmSR 375, %. 
bode 200 Til. A. 


302; Peo. v. Rosenberg, 
13; Peo. v. Emmel, 292 Ill. 477, 127 
NE 53; State v. Starr, 244 Mo. 161, 
148 SW 862; Britt v. State, 9 
Humphr. (Tenn.) 31. 
él. State v. Hammer, 74 Or. 426, 
145 P 35. ; 
62. State v. Labuwi, (Wis.) 178 
Ww 479. 
nied. See generally Criminal Law 
2000 et seq. 
: 64. See Criminal Law § 2272 et 
65. Cal.—Peo. v. Fleshman, 26 
. A. 788, 148 PB. 805. 
ena plate vy. Burnett, 119 Ind. 
i215 <NE 972: 
en earn v. Caldwell, 121 SW 
REN vy. State, 63 Nebr. 257, 
NW 503. 
8B Y.—Smith’v. Peo. 47_N. Y. 303, 
66. Smith v. Peo., 47 N. Vera er 
67. State v. Chambers, 179 Iowa 
1 NW 470. 
eS aac vy. Keyes, 196 Mo. 136, 
93 Sw 801, 6 LRANS 369, 7 AnnCas 
ee. ' Ala.—Bonner v. State, 8 Ala. 
i , 6248 33y. 
PS Oe Robinson v. U.S. 42. App. 


aagicesiane y.. Curtis, 29 Ida. 724, 


TOE LOS, 

lowa.— State v. Chambers, 179 
Towa 436, 161 NW 470; State v. Dex- 
ter, 115 Iowa 678, 87 NW 417. 

Ky.—Gordon v. Com., 146 Ky. 61, 
141 SW 1186. 

Mass.—Com. v.. Quinn, 222 Mass. 
504,°111 > NH ..405;° Com. v. Stone, 4 

v. Andre, 157 Mich. 


Metc. 43. 

Mich.—Peo. 

362, 122 NW 98; Peo. v. Bird, 126 
Mich. 631, 86 NW 127. 

Mo.—State yv. Shout, 263 Mo. 360, 
172 SW 607; State v. Donaldson, 243 
Mo. 460, 148 SW 79; State v. Keyes, 
196 Mo. 136, 93 SW 801, 6 LRANS 
369, 7 AnnCas 23. 

Oh.—Williams v. State, 77 Oh. St. 
468, 838 NE 802, 14 LRANS 1197. 
Ue secu ae v. Gockley, 14 Pa. Dist. 

Tex.—Wilson v. State, 80 Tex. Cr. 
622, 153 SW 669. 

{a] Question for jury. — (1) 
Whether the passing of a depreci- 
ated bill is a sufficient representa- 
tion that it. is good. Com. v. Stone, 
4 Mete. (Mass.) 48. (2) On a prose- 
cution for obtaining money by false 
pretenses for the propagation of cer- 
tain religious beliefs: whether accused 
were honest in their religious teach- 
ings.. Peo. v. Bird, 126 Mich. 631, 
86 NW 127. (3) In a prosecution for 
swindling by obtaining money on 
false representations that accused 
was deaf and dumb: whether ac- 
cused was in town of prosecuting 
witness’ residence and obtained 
money from him as alleged. Wilson 
v.. State,/80 Tex: Cr... 622)7193. SW 
669. (4) Whether the property was 
delivered and title vested in accused 
before the false pretense was made. 
Peo: v. Donaldson, 70 Cal. 116, 11 P 
681. (5) When the representation 
is in words and there are conversa- 
tions at different times: whether the 
different conversations can be so con- 
nected as to constitute one transac- 
tion. Rothschild v. State, 13 Lea 
(Tenn.) 294. 

70. State v. Keyes, 196 Mo. 136, 
93 SW 801, 6 LRANS 369, 7 AnnCas 
ae. 

v. Peo., 18 Ill. 
A. 508. 4 

Ky.—Rand v. Com., 176 Ky. 343, 
195 SW -802; Gordon v. Com., °146 
Ky. 61, 141 SW 1186. E 

Mass.—Com. v. Quinn, 222 Mass. 
504, 111 NE 405; Com. v. Farmer, 
218 Mass. 507, 106 NE 150. 

Mich.—Peo. v. Perry, 197 Mich. 47, 
163 NW 478; Peo. v. Andre, 157 Mich. 
362; 122 NW 98. 

Ni Y.——Peo. v. Cole, 20, NYS 505 
[aff 137 N. Y. 5380 mem, 33 NE 336]. 

72. D. C.—Robinson v..U. S.,42 
App. 186. 

Mass.._-Com. v. Farmer, 218 Mass. 
507, 106 NE 150. i 

Mich.—-Peo. v. Bird, 126 Mich. 631, 
96’ NW /127. ( 

N. Y.—Peo. v. 82 
409, 31 NYS, 267. 


Tll.—Jackson 


Jefferey, Hun 


Pa.—Com. v. Mullen, 
656. 

73. Ala.—Bonner v. State, 8 Ala. 
A. 236, 62 S 337. 

Ark.—Woodruff v. State, 61 Ark. 
157; 32:SW 102. 

Cal.—FPeo. v. Griffith, 122 Cal. 
54 P 725; Peo. v. Bowman, 24 
A. 781, 142 P 495. 

Del.—State v. Briscoe, 22 Del. 
67 A 154; State v. Lynn, 19 Del. 
51.A 878. 

D. C.—Robinson v. U. S., 
186. 

Ga.—Crawford vy. State, 
247, 43 SE 762. 

Iowa.—State v. Chambers, 
Iowa 436, 161 NW 470. 
_ _Mass.—Com. v. Quinn, 222 Mass. 
504, 111 Nit 405; Com. v. Farmer, 
218 Mass. 507, 106 NE 150; Com. v. 
Walker, 108 Mass. 309. 

Mo.—State v. Norton, 76 Mo. 180; 
State v. Scott, 48 Mo. 422. 

N. Y.—Peo. v. Baker, 96 N. Y. 340, 
2 Nevyi Cri. 2183 Brown. v. Peo. 16 
Hun 535; Sherman v. Peo., 13 Hun 
575; Parmelee v. Peo., 8 Hun 623; 
Peo; VirCole, 20, NYS 505 sTaft 1387 IN: 
Y.. 530; 33 NE 336]; ‘Peo. v.. Crissie, 
4 Den. 525; Peo. v. Williams, 4 Hill 
9, 40 AmD 258; Peo. v. Thomas, 3 
Hill 169; Peo, v. Kendall, 25 Wena. 
399, 387. AmD 240; Skiff v. Peo. 2 


Parks Cr: 11393 
Marsh, 162 N. C. 


N. C.—State v. 
603, 77 SE 839. 

Daniels, 2 Pars. Eq. 
v. McCrossin, 3 PaLJ 


4 Pa. Dist. 


212, 
Cal. 
401. 
316, 
42 App. 
117 »Ga. 


179 


Pa.—Com. v. 
Cas. 340; Com. 
219. 

S. C.—State v. Hicks, 77 S. C. 289, 
page 842. 


D.—State v. Van Ruschen, 38 
Ss. D. 187, 160 NW 811. 
Va.—Trogdon y. Com., 31 Gratt. 
(72 Va.) 862. 
a ee v. ‘Cooper, 2 Os. 5, ab: 
£3) . 
{a] Invasion of province of jury. 


—The court is not authorized to in- 
vade the province of the jury by 
telling them that if certain facts 
are proved the intent to defraud is 


made out. Robinson v. -U. S., 42 
App. @@. GC.) 186, 
74. U. S—Grigges v. U. S., 158 


Fed. 572, 85 CCA 596, 

Ala.—Meek v.: State, 117 Ala. 116, 
23 S 155; Clark v. State, 14 Ala, .A 
633572 S290. 

Ariz.—Berreyesa v. Terr., 
SBS evo ed wage 

Cal.—Peo. v. Weir, 120 Cal. 279, 

P. 6563" Peo. vy. Bryant, 119 Cal, 
5, 51 P 960; Peo. v. Donaldson, 70 
Iya aGe cle OS; 

D. C.—Robinson v. U. 8. 42 App. 
6 


Ill.—Jackson. v.. Peo., 18 Tll. Aw508. 

Iowa.—State v. Cartér, 112. lowa 
15, 83 NW 715; State v. Moats, 108 
Iowa 13, 78 NW 701. 

Mass.—Com. v. Coe, 115 Mass. 481. 


8 Ariz. 


Mich.—Peo. v. Andre, 153 Mich. 
581, 117- NW: 55; Peo. v. Stockwell, 
1135 Mich, 341, 97 NW 765. 
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culated to deceive is for the jury to determine,’® 


unless they are in their nature so 


eredible that a conviction would not be sustained,’ 
but there are authorities to the contrary.” 
materiality and influence of a false representation 
is a question for the jury,’® unless upon the face 
of the indictment the representation appears clearly 
It is for the jury to determine 
what impression the words used by accused were in- 


to be immaterial.’® 


tended to convey, and did convey.*° 


Mo.—State v. Donaldson, 243 Mo. 
460, 148 SW 79. 

INj Peo.) v.58 Dimick, L077 Ne Xe 
13, 14 NE 178; Peo. v. Blanchard, 
90 Ne’ “¥'314;" Peo. v." New. York 
County Ct. Oyer & T., 83 N. Y. 436; 
Therasson v. Peo., 82 N. Y. 238, 10 
NYWklyDig 511 [rev 20 Hun 55]; 
Thomas v. Peo., 34 N. Y. 351; Peo. 
v. Cole, 20 NYS 505 [aff 137 N. ¥Y. 
530, 33 NE 336]; Peo. v. Rice, 13 


NYS 161 [aff 128 N. Y. 649 mem, 
29 NE 146 mem]; Peo. v._ Sully, 
Sheld. 17, 5 Park. Cr. 142; Peo. v. 


Dalton, 2 Wheel. Cr. 161. 
N. D.—State’ v. Stewart, 9 N. D. 
409, 83 NW 869. 
Pa.—Com. v. May, 63 Pa. 
521; Com. v. Gockley, 14 Pa. 
535; Com. v. Daniels, 2 Pars. 
Cas. 332. 
Wash.—State_ v. 
Wash, 512, 39 P 966. _ 
Eng.—Reg. Nes aerial 
Cc. 56; Reg. v. Welman, 
153; Reg. v. Hamilton, 1 Cox C. C. 
2 


Suver. 
Dist. 
Eq. 


Knowlton, 11 


B. 208. 
Yay, BGA Eon Nie Ao Si 
Fed. 572, 85 96. 
Ala.—yYoung v. State, 155 Ala. 145, 


158 


46 S 580. 

Conn.—State v. Penley, 27 Conn. 
587. 

Fla.—Bowman v. State, 54 Fla. 16, 
45 S 308. 


Ill— Cowen v. Peo., 14 Ill. 348. _ 

Ind.—Shaffer v. State, 100 Ind. 365; 
Wagoner v. State, 90 Ind. 504; Miller 
v. State, 79 Ind. 198. But see Stare 
v. Burnett, 119 Ind. 392, 21 NW 972 
(if the question arises on the plead- 
ings, as upon a motion to quash, it 
is one of law). 

Iowa.—State v. Carter, 
15, 88 NW 715. a 

Ky.—Com. v. Watson, 146 Ky. 83, 
142 SW 200, AnnCas19138C 272; Mc- 
Dowell v. Com., 136 Ky. 8, 123 SW 
313; Com. vy. Beckett, 119 Ky. 817, 
84 SW 758, 27 Kyl 265, 115 AmSR 
285, 68 LRA 638. t 

‘Mich—Higler vy. Peo. 44 Mich. 
299, 6 NW 664, 38 AmR 267. 

N. Y.—Peo. v. Rice, 13. NYS 161 
[aff 128 N. Y. 649 mem, 29 NE 146 
mem]; Peo. v. Dimick, 107 N. Y. 13, 
14 NE 178; Watson v. Peo., 87 N. Y. 
561, 41 AmR 397; Peo. v. New York 
County -Ct. Oyer & T., 83 N. Y. 436; 
Peo. v. Peckens, 12 Anp. Div. 626, 
43 NYS 1160 [aff 153 N. Y. 576, 47 
NE 883]; Peo. v. Sully, Sheld. 17, 5 
Park. Cr: 142; Peo. v. Cerrato, 99 
Misc. 256; 165 NYS 694; Peo. v. Cole, 
20 NYS 505 [aff 1387 N. Y. 539 mem, 
33 NE 336]; Peo. v. Cooke, 6 Park. 
Crest: Skiff ve’ Peo, 2 Park: -Cr..139; 

N. C.—State v. Dickson, 88 N. C, 


643. 

N. D.—State v. Stewart, 9 N. D. 
409, 88 NW 869. 

Or.—State v. Whiteaker, 64 Or. 
297, A229 P. 534. 

Tenn.—Watson y. State, 16 Lea 604; 
Bowen v. State, 9 Baxt. 45, 40 AmR 
71; Roberts v. State, 2 Head 501. 

Vt.—State v. Switzer, 63 Vt. 604, 
22 A 724, 25 AmSR 789, 

76. State v. Stewart, 9 N. D. 409, 
83 NW 869. 

77. State v. Starr, 244 Mo. 161, 
148 SW 862; State v. Keyes, 196 Mo. 


136, 93 SW 801, 6 LRANS 369, 7 
AnnCas 23. 
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absurd and in- 
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which 
It having been 


78. Peo. v. Peckens, 153 N. Y. 576, 
47 NE 8838; Peo. v Wicks, 11 App. 


Div. .539, ING Sif) 6303p eeO. nie. 
kee 99 “Mise. 256, 165 “NYS 

79. Peo. v. Peckens, 153 N. Y. 576, 
47 NE 883; Peo. v. Cerrato, 99 Misc. 
256, 165 NYS 694. 

80. U. S—Griggs v. U. S., 158 
Wed. 572, 85. CCA 596. 

Cal.—Peo. v. Griffith, 122 Cal. 212, 
64 P7725. 

Iowa.—State v. Chambers, 179 
Iowa 436, 161 NW 470. 

Mass.—Com. v. Quinn, 222 Mass. 
504, 111 NE 405. 

N. Y.—Peo. v. Blanchard, 90 N. 
Ne S14: 

N. C.—State v. Matthews, 121 N. 
C. 604, 28 SE 469. 

Oh.— Williams v. State, 77 Oh. St. 
468, 883 NE 802, 14 LRANS 1197. 

Wyo.—Martins v. State, 17 Wyo. 
319, 322, 98 P 709, 22 LRANS 645, 

Eng.—Reg. iv. Cooper,’ 2''Q. Bi D. 
510; Reg. v. Copeland, C. & M. 516, 
41 ECL 282; Reg. v. Randell, 16 Cox 
& ee. Reg. v..Archer, 6 Cox C, 

81. Ala.—Foster v. State, 16 Ala. 
A. 458, 78 S 721 [certiorari den 202 
Ala. 14, 79 S 300]. 

Mich.—Peo, v. Rice, 206 Mich. 644, 
173 NW 495; Peo. vy. Perry, 197 Mich. 
47, 163 NW 478; Peo. v. Andre, 157 
Mich, 362, 122 NW 98 


Nebr.—State v. Krasne, 103 2 
pepe NW 494, Ope 
- J.—State v. Haines, 92 N. J. 
842, 106 A 27; State v. Fenn, 83 N. J. 
L, 794, 85 A’ 8b4, fae ey 
N. C.—State v. Matthews, 
C. 804, 28 SE 469. erate 
ash.—State vy. Bro 
293, 113 P 782. inant ae 
: por see generally Criminal Law 
82. Requests for instructions see 
Criminal Law § 2497 et seq. 
i fe See Criminal Law § 2353 et 
ed. 

84. Colo.—Clarke y. Pe + 64 3 
ee 171. P 69. Cy ceruieay 
<y.—Saylor v. Com., b 
148 SW ae m., 149 “Kye dbo: 

ass.—Com. vy. Farmer, 218 3 
ae eee 150. fi pene 
0.—State v. Wilson, 223 : 

122 SW 701, ee 
N. J.—State vy. 

prepare ae A 305. 
N. ——wtate Vv. No 7 

C._ 550, 37 SH 268. eg We 
ex.—Melton y. State, 

618, iio aT aa ate, 63 Tex, Cr. 
a Instructions already given.— 

(1) The court may properist refuse 

to give instructions requested by ac- 

eee PART i 3 . penlahe aT: the 

SE) nd as instructi 

Siven. Gardner ni ae eae 


Samaha, 92 N. J. 


vy. Whalen, 15 
Cal. 472, 98 P 194; Ciprian y. Ntate, 

Moore y. Peo., 
State v, 


reliance 
L is sub- 
mitted to the jury, a requested spe- 
c J ‘ although th 
Jury might believe the Founeeni. 
fraudulent, accused 
would not be guilty, if the defraud- 
ed_ party did not believe them, and 
did not rely thereon in parting with 
the property, is properly refused. Mc- 


2 For later cases, developments and changes in the law see cumulative Annotations, 


g. [§§ 93-94 


determined by the court that evidence is admissible 
and suificient to go to the jury, the question of its 
weight and sufficiency to establish the facts or issues 
is for the jury.®! 

2. Instructions *°—a. 
rules governing instructions in criminal cases gen- 
erally 8° apply in prosecutions for obtaining prop- 
erty by false pretenses and the like.** 
are misleading,®> 


In General. The 


Instructions 


confusing,®® contradic- 


PA iS v. State, (Tex. Cr.) 79 SW 
522. 

[b] Instructions favorable to ac- 
cused (1) afford him no ground for 
complaint. State v. Rosenberg, 162 
Mo. 358, 62 SW 435, 982; Meltdn v. 
State, 63 Tex. Cr. 573, 140 SW 781. 
(2) An instruction that every per- 
son who shall obtain from any per- 
son any money, ete., by the confi- 
dence game, shall be imprisoned, 
etc. was not fatally defective be- 
cause it eliminated the words “or 
attempt to obtain,’ as contained in 
the statute, the omission being fay- 
orable to accused. Chilson v. Peo., 
224 Ill. 535, 79 NE. 934. 

[ec] If the charge taken as a 


whole (1) correctly states the law’ 


applicable to the case it is not er- 
roneous, although not happily word- 
ed (State v. Tripp, 113 Iowa 698, 84 
NW 546), 
the instructions standing alone are 
incorrect (Addington y. State, 16 Ala, 
A. 10, 74 S 846; Peo. v. Bowman, 24 
Cal, A. 781, 142 PB 495; State v. Bell, 
146 Iowa 617, 125 NW 652; State v. 
Worman, 88 N. J. L. 4638, 97 -A 31; 
State v. Riddell, 83 Wash. 324, 74 
P 477; Bates v. State, 124 Wis. 612, 
103 NW 251, 4 AnnCas 365). (3) An 
instruction, in a prosecution that to 
warrant a conviction the delivery of 
the money to accused must -have 
been induced, ‘in whole or in part,” 
by one or more of the specific rep- 
resentations alleged, is not, because 
of the insertion of the quoted words, 
objectionable as cavable of mislead- 
ing the jury, where such words are 
supplemented by a general charge 
that the alleged false pretenses need 
not have been the sole inducement, 
and that it is enough if the fraud 
was accomplished by the alleged 


representations in conjunction with ~ 


other inducements and statements, 
and would not have been consum- 
mated but for the representations 
alleged. Partridge v. U. S., 39 App. 
(D. C.) 571, AnnCas1917D 622. 

[d] Instruction not erroneous, al- 
though abstractly incorrect.—(1) An 
instruction may be incorrect as an 
abstract or general proposition and 
yet not erroneous or injurious when 
considered in connection with the 
particular case and the facts to 
which it relates. Peo. vy. Whalen, 154 
Cal. 472, 98. P 194. (2) In a prose- 
cution for obtaining money under 
false pretenses, by representing that 
the mine of a corporation in which 
accused sold the prosecuting witness 
stock was a fully developed mine, 
the jury were instructed that “a 
‘fully developed mine’ is a deposit 
of metals or minerals whose under- 
ground works or developments are 
of such an extent or nature as to 
permit of the ‘extraction of the 
metals and minerals therein con- 
tained with profit without further 
waste work.’ The instruction, al- 
though incorrect as a general propo- 
sition, properly defined the meaning 
of the term “fully developed mine” 
as used by accused in his repre- 
sentations to the prosecutor. Peo, 
v. Whalen, 154 Cal. 472, 474, 98 P 194. 

85. Gardner v. State, 4 Ala. A. 
131, 58 S 1001; Shemwell v. Peo., 62 
Colo, 146, 161 P 157; Peo. v. Craw- 
ford, 278 Ill. 134, 115 NB 901; State 
v. Steele, 226 Mo. 583, 126 SW 406. 

86. McGee v. State, 117 Ala. 229, 

ERE Rinna SL ei ae Tk 


(2) or although parts of! 


same title, pageandnotenumber. _ 


— 


§§ 94-95] 


tory,*’ argumentative,** immaterial to the issues,’® 
or which relate to matters as to which there is no 
_evidence,°® or which exclude the consideration of 
relevant evidence,®+ or which invade the province of 
the jury,°? should not be given. Where all the mat- 
ters on which a prosecution is predicated are ad- 
mitted by all parties to have occurred on a certain 
date, an instruction limiting the jury to what oe- 
eurred on that date is not erroneous.%* 
tion proffered for the purpose of preventing an in- 
consistent verdict, where the indictment contains 
charges of false pretenses in one count, and of sep- 
arate and distinct charges in another, should be 
given.®°* It is not error for the court to follow in an 
instruction the very language used by accused in 
making the alleged false representations.®® 
struction failing to inform the jury what representa- 
tions accused was charged with making, but refer- 


23 S 797; State vy. Steele, 226 Mo. 583, 


126 SW 406. 

v. Emmel, 292 Ill. 477, 
; State v. Lawrence, 178 
Mo. 350, 77 SW 497. 

88. Gardner v. State, 4 Ala. A. 
131, 58 S 1001. 

89. Com. v. Burton, 183 Mass. 
461, 67 NE 419. 

90. Moore v. Peo., 190 Ill. 331, 60 
NE 535; Day v. Com., 110 SW 417, 
33 KyL 560; Com. vy. Sessions, 169 
Mass. 329, 47 NE 1034; Abbott v. 
State, (Tex. Cr.) 97 SW 488. 

[a] Rule applied. —(1) Where 
there is no evidence tending to show 
the representations to be true, in- 
structions based upon the supposi- 
tion that they are true are properly 
refused. Com. vy. Sessions, 169 Mass. 
329, 47 NE 1034. (2) ‘Where, in a 
prosecution for obtaining money un- 
der a false pretense of owning tim- 
ber in a certain county, the state 
fails to prove that no timber was 
owned in that county, no instruction 
should be given in relation thereto. 
Day vy. Com., 110 SW 417, 33 KyL 


560. 

91, Fields vy. State, 121 Ala. 16, 25 
S 726. 

92. Ala.— Addington v. State, 16 
Ala. Ad 10; “74S. 846. 

Cale Peo. vy. Howard, 135 Cal. 266, 
67 P 148. 


Iowa.—State ‘Vv. Carter, 112 lowa 
15, 83 NW 715. if 

Mo.—State v. Steele, 226 Mo. 583, 
126 SW 496. 

Wash.—State v. Riddell, 33 Wash. 
324,°74°5P AIT, * : ; 

[a] Ilustration—An instruction 
susceptivle of the construction that 
the court was declaring as a matter 
of fact that the representations were 
false and fraudulent. State v. Steele, 
226 Mo. 583, 126 SW 406. 

[b] A charge is not objectionable 
as withdrawing from the jury the 
question of intent to defraud, ° 
the jury was instructed, both in the 
general charge and in a special 
eharge given at defendant’s request, 
that an intent to defraud was essen- 
tial to a conviction, although in re- 
iterating the elements of the offense 
in another part of the charze the 
court apparently through inadver- 
tence failed to mention intent to de- 
fraud, and added that if the false 
representation was knowingly mace 
with the intent that it should be re- 
lied upon and was relied upon, that 
would make out a case, because that 
was an intent to defraud in law, no 
matter whether defendant thought 
that the other party would ultimately 
get value reg ay Om Robinson 

. S., 42 App. Es ‘ 
Derr ie ars y:. Peo. 190 11T), 981; "60 


axis v. U. &, 37 App. (D. 


26. ate v. Foley, 247 Mo. 607, 


9 
10. 
ie PM state vy, Marion, 285 Mo. 359; 


96. 
138 SW 491. 


where | 
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An instruc- 
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of the offense. 


An in- 


97. Portwood vy. State, 18 Ga.. A. 
502, 89 SH 591. 

98. State v. McBrien, 265 Mo, 594, 
178 SW 489. / 

99. Martin v. State, 36 Tex. Cr. 


125, 35 SW 976. But see Brown v. 
State, (Tex. Cr.) 43 SW 986 (omis- 
sion to so instruct is not ground 
for reversal where no prejudice is 
shown). 

Admissibilty of evidence of similar 
offenses see Criminal Law § 1162. 

1. Sessions v. State, 3 Ga. A. 13, 
59 SE 196; Jones v. State, (Tex. Cr.) 
49 SW 387. 

2. Ala.—Hope v. State, 5 Ala. A. 
123, 59 S 326. 

Cal.—Peo. v. Smith, 3 Cal. A. 62, 


84 P 449 
Ga.—Crawford v. State, 117 Ga. 
247, 43 SH 762; Portwood v. State, 


18 Ga. A. 502, 89 SEH 591; Whitaker 
v. State, 11 Ga. A. 208, 75 SE 258 
{cert questions’ answered 138 Ga. 
139, 75 SH 254]; Ager v. State, 2 Ga. 
A. 158, 58 SE 374; Mulkey v. State, 1 
Ga. A. 521, 57 SH 1022. 

Ill.— Peo. v. Frioni, 186 Ill. A. 215; 
Gregg v. Peo., 98 Ill. A. 170. 

Iowa.—State v. Cooper, 169 Iowa 


571,.151 NW 835; State v. Mullen, 
151 Iowa 392, 1381 NW 679, AnnCas 
1913A 399. 

Ky.—Rand v. Com., 176 Ky. 3438, 
195 SW 802. 

Miss.—Buford vy. State, 99 Miss. 
770, 56 S 162. : 

Mo.—State v. Foley, 247 Mo. 607, 


153 SW 1010; State v. Wilson, 223 
Mo. 156, 122 SW 701; State v. Keyes, 
196 Mo. 186, 93 SW 801, 6 LRANS 
869, 7 AnnCas 23; State v. Jackson, 
112 Mo. 585, 20 SW 674; State v. 
Myers, 82 Mo. 558, 52 AmR 389; State 
vy. Norton, 76 Mo. 180. 

N. Y.—Therasson v. Peo., 82 N.Y. 
238, 10 NYWklyDig 511 [rev 20 Hun 


55], 

i Cc.—State v. Austin, 79 N. C. 
624. 

Tex.—Sneer v. State, 50 Tex. Cr. 


2738, 97 SW. 469. 

{a] Instructions as to intent held 
sufficient.—Peo. v. Routh, (Cal.) 189 
P 436; Peo. v. Freeman, 29 Cal. A. 
543, 156 P 994; Shemwell v. Peo., 62 
Colo. 146, 161 P 157; McNulty \v. 
State, 21 Ga. A. 783, 95 SH 304; State 
vy. Chambers, 179 Iowa 436, 161 NW 
470; State v. Cooper, 169 Iowa bT1, 
151 NW 835; Peo. v. Snyder, 110 App. 
Div. 699, 97 NYS 469, 20 N. Y. Cr. 
246; Speer v. State, 50 Tex. Cr, 1278, 
97 SW. 469. 

[b] Instructions as to intent held 


insufficient.—Ager v. State, 2 Ga. A 
158, 58 SEH 374. 

3. Peo. v. Bowman, 24 Gal. iA. 
781, 142 P 495; Smith v. Com., 141 
Ky. 534, 138 SW 228. 


4, Ark.—Parker v. State, 98 Ark, 
137 SW 253. 


Cal.—Peo. v. Smith, 3 Cal. A. 62, 


449, 
Dae tone Stoltz v. Peo., 59 Colo, 342, 


865. 
SF eg Seca tord v. State, 117 Ga. 
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ving them to the information therefor, is erroneous.*® 
On the trial of one charged with a violation of a 
statute, as to deceiving in regard to the existence of 
a lien, the court is not required to instruct the jury 
as to what is a valid lien.°? 
depends upon the value of the property obtained, 
the court should specifically instruct the jury as to 
the punishment they should assess.°§ 
dence of a similar transaction has been admitted, the 
court must in its charge limit the purpose and ob- 
ject of the evidence to the question of intent.°® 

b. Elements 
should instruct the jury as to every essential element 


Where the punishment 


Where evi- 


of Offense. The court 


Instructions should be given as to 


the necessity for intent,? for the falsity of the pre- 
tense,* for accused’s knowledge of the falsity of the 
pretense,* for the reliance by the owner on the pre- 
tense, and for injury to the prosecutor.® 


Instruc- 


247, 43 SE 762; Formby y. State, 14 
Ga. A. 596, 81 SH 799; Whitaker v. 
State, 11 Ga. A. 208, 75 SH 258. 


Ky.—Smith v. Com., 141 Ky. 534, 
133 SW 228. 
Mass.—Com, vy. Devlin, 141 Mass. 


423, 6 NE 64. 
Miss.—Buford v. State, 99 Miss. 


770, 56 S 162. 

But see State v. Pettviel, 99 
Wash. 434, 169 P. 977 (construing 
Remington Code [1915] § 2601 as to 
larceny by false pretenses). 

[a] Rule applied.—Where, on a 
trial for false pretenses, the issue 
was whether accused, who represent- 
ed himself to be an agent of an ad- 
justing company, had been previous- 
ly discharged, and accused relied 
on the fact that he had not been diS- 
charged, but that, if he had been, 
he had not been notified of it, but 
honestly believed that he was an 
agent, and acted in good faith, the 
refusal to charge that if, as agent, 
accused in good faith contracted 
with a third person in accordance 
with the rules of the company, and 
in consideration thereof received 
money, he was not guilty, although 
at the time he was not an agent of 
the company, but was ignorant of 
that fact, was reversible error. Bu- 
ford v. State, 99 Miss. 770, 56 S 162. 

[b] Instruction as to knowledge 
of falsity held sufficient.—Peo. v. 
Smith, 3 Cal. A. 62, 84 P 449. 

5. Ala.—Meek vy. State, 117 Ala. 
116, 23 S 155. 

Ga.—Crawford m State, 117 Ga. 
247, 48 SH 762; Formby v. State, 14 
Ga. A. 596, 81 SH 799. 

Iowa.—State v. Mullen, 151 Iowa 
392, 1381 NW 679, AnnCas1913A 399; 
State v. Jackson, 128 Iowa 543, 105 
NW 51; State v. Tripp, 113 Iowa 698, 
84 NW 546. 

Tex.—Whitehead v. State, 81 Tex. 
Cr: 278,. 196 SW 851. 

Wash.—State v. Kulbe, 67 Wash. 

to reliance 


2, L207 eb 10: 

[a] Instruction as 
held sufficient.—State v. Kulbe, 67 
Wash. 21, 120 P 510. 

6. Berry v. State, 97 Ga. 202, 23 
SE 833; Peo. v. Donaldson, 255 Ill. 
19, 99 NE 62, AnnCas1913D 90; State 
v. Chambers, 179 Iowa 436, 161 NW 
470. See also Hope v. State, 5 Ala. 
A. 123, 59 S 326 (it was error to re- 
fuse instructions, because they in- 
volved the proposition that defend- 
ant could not be convicted in the 
absence of an intent to defraud, the 
word “injure,’’ as used in Code [1907] 
§ 6920, defining false pretenses, and 
requiring as an element of the of- 
fense an intent “to injure or de- 
fraud,’ meaning the same as the 
word “defraud’’). 

[a] Loss caused by confidence 
game.—Where, in a prosecution for 
cheating the prosecuting witness by 
use of the confidence game in a sale 
of certain mining stocks, an _ in- 


-struction required the jury to believe 


beyond a reasonable doubt, in order 


\ 
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tions should be given as to the materiality of the 
pretenses where more than one was used.* 

The rules as to verdicts in 
criminal cases generally ® apply in prosecutions for 
obtaining property by false pretenses and the like. 
The verdict must respond to the issues submitted to 
the jury,® and must be consistent with the evi- 
dence.!° It must contain, either in itself or by ref- 
erence to the indictment, all the elements of the 
A verdict which convicts of but one of 
several essential elements of an offense is insuf- 
Mere irregularity or surplusage in a ver- 
dict of conviction is immaterial, if intent to convict 
of the crime charged is unmistakably expressed.1® 


[§ 96] 3. Verdict. 


crime. 


ficient.1? 


to convict, that the prosecuting wit- 
ness had been “cheated and swindled” 
in the transaction, it sufficiently re- 
quired a finding that the stock sold 
by accused to the prosecuting wit- 
ness was not worth the amount of 
money paid for it. Peo. v. Donald- 
son, 255 Ill. 19, 99 NE 62, AnnCas 
19138D 90. 

7, State v. Nine, 105 Iowa 131, 

74 NW 945; Peo. v. Jacobs, 35 Mich. 
36; West v. State, 63 Nebr. 257, 88 
NW 5038; State v. Seymour, 49 Utah 
285, 168 P 789. But see Brown v. 
State, (Tex. Cr.) 48 SW 986 (an in- 
struction that, in arder to convict, 
the jury must believe that accused 
procured money on the faith of his 
representation that he had money in 
a certain bank, which representation 
was the one charged in the indict- 
ment, excludes the idea that they 
eould convict if he obtained the 
money on any other representation), 
_8. See Criminal Law § 2571 et 
seq. 
9. Kimball v. Terr., 13 Ariz. 310, 
115 P 70; Peo. v. Cummings, 117 Cal. 
497, 49 P 576; Peo. v. Small, 1 Cal. 
A. 320; 82 P 87. 

10. Shemwell y. Peo., 62 Colo. 146, 
161 =Pib7. + 

[a] Rule applied.—A verdict find- 
ing accused guilty “of obtaining 
‘money by false pretenses as charged 
_ in the first count of the information 
herein,” finding the value of the 
“property” so obtained to be five 
thousand dollars, was not inconsist- 
ent with the evidence that accused 
had procured both money and prop- 
erty by his pretenses; whether the 
jury did or did not include the money 
with the property in their finding of 
value of the property did not render 
the verdict inconsistent with the evi- 
dence, becauss ““money” is “prop- 
erty.” Shemwell v. Peo., 62 Colo. 146, 
TAPS 157. 

11. Kimball v. Terr., 13 Ariz. 310, 
115 P 70; Peo. v. Cummings, 117 Cal. 
497, 49 P 576; State v. Seymour, 49 
Utah 285, 168 P 789, 791 [quot Cye]. 
And see cases infra this note. 

[a]. Intent.—A verdict of guilty 
of “obtaining property by false rep- 
resentations as charged in the _ in- 
dictment” is insufficient to sustain 
a connection for failing to find in- 
tent to defraud, an essential ele- 
ment of the offense. Kimball v. 
Perriel sv Arize(3410, 115°P 705 

{b] Walue.—(1) Under a statute 
making the punishment of the ac- 
cused depend upon the value of the 
property obtained (See infra § 97), 
(2) the jury must declare in their 
verdict the value of such property 
(Hennig v. State, 102 Nebr. 271, 166 
NW 617). (3) But where there is no 
controversy as to the value of such 
property, a verdict finding accused 
guilty as charged in the indictment 
and assessing his punishment is not 
objectionable for failure to state the 
value of the property. State v. 
Bohle, 182 Mo. 58, 81 SW 179. (4) 
Where the information charged that 
accused obtained by false pretenses 
property to the value of one hundred 
and fifty-three dollars in gold coin, 
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void.1# 
L$ 97] 


erty obtained.?? 


a verdict finding him guilty as 
charged in the information is a, suffi- 
cient complianee with Pen. Code 
§ 678, declaring that in such cases, 
where the offense or its punishment 
is made to depend upon the value of 
property, the value shall be esti- 
mated in United States gold coin. 
Peo. v. Keach, 28 Cal. A. 194, 151 P 
747. (5) A verdict of guilty will 
not be set aside because it fixes 
the value of the money obtained at 
a few dollars more than is estab- 
lished by the evidence, where the 
uncontradicted proofs show that the 
sum procured exceeded the amount 
to obtain which by false pretense is 
made a felony by the statute. Wax 
v. State, 43 Nebr. 18, 61 NW 117. 
(6) Under. a statute making it an 
offense to procure by false pretenses 
the signature of a person to a prom- 
issory note it is not necessary that 
the value of the note be found by 
the verdict of the jury, the amount 
of the note and not its value being 
the basis upon which the grade of 
the offense and the punishment are 
to be determined. Ellars v. State, 25 
Oh. St. 385. 

— es v. Terr., 13 Ariz. 310, 


13. Kimball v. Terr., 13 Ariz. 310, 
115 BP. 705 Peo. iv: Hines, 5 -Call) A. 
122, 89 P 858; Shemwell v. Peo., 62 
Colo. 146, 161 P 157; Wallace v. 
State, 2 Lea (Tenn.) 29. 

[a] Rule applied—In a prosecu- 
tion for obtaining a signature to an 
indorsement of a draft by false pre- 
tenses wherein the judge withdrew 
from the jury as immaterial the 
proof of the obtaining the money, a 
verdict, “We find the defendant 
guilty of obtaining money under 
false pretense, as charged in the in- 
dictment,” was a substantial find- 
ing of the offense; and the reference 
to the money obtained would ‘be, if 
necessary, stricken out as surplus- 
see. Wallace v. State, 2 Lea (Tenn.) 

[b] ‘Value of property obtained.— 
A finding of the value of the prop- 
erty obtained may be disregarded as 
surplusage. Peo. v. Hines, 5 Cal, A. 
122,89 P 858. 

[c] Waming offenses.— The fact 
that the jury undertook to name the 
offense and called it . “obtaining 
money by false pretenses” instead of 
“false pretenses,’ is of no conse- 
quence and can be treated as sur- 
plusage. Shemwell v. Peo., 62 Colo. 
146,. 161 P15 mY 

14. Peo. v. Bowman, 24 Cal, A. 
781, 142 P 495; State v. Oakley, 103 
N, C. 408, 9 SE 575. 

[a] Rule applied—(1) A special 
verdict finding facts, but failing to 
find an intent to defraud or not to 
defraud, is therein defective. State 
v. Oakley, 103 N. C. 408, 9 SE 975. 
(2) Where accused was charged 
with obtaining a note from com- 
plainant by false pretenses on which 
accused obtained the proceeds by 
discount, a verdict finding accused 
guilty of obtaining the signature of 
complainant on a certain note by 
false pretenses, but with no inten- 


ee ee 


A special verdict must always embrace all the facts 
material to the determination of issue of facts raised 
by the pleadings; otherwise it is imperfect and 


N. Sentence and Punishment. The pun- 
ishment for obtaining property by false pretenses 
and the like is regulated by statutes which vary in 
their provisions.” 
ment is the same as for larceny.t® And the punish- 
ment sometimes depends upon the value of the prop- 


Under some statutes the punish- 


Where the jury fails to declare ir 


its verdict the value of the property obtained, when 
so required by statute, the court is without juris- 
diction to pronounce sentence, and a judgment based 


tion to defraud complainant of the 
amount, was not a _ valid, special, 
verdict, not being responsive to the 
charge of “obtaining the note” from 
complainant as distinguished from 
his “signature,” and in that the find- 
ing that he did not intend to deprive 
complainant of the amount was im- 
material, since, if he intended to ob- 
tain the note by false representa- 
tions, the offense was complete, al- 
though he might have intended to 
Save complainant harmless from lia- 
bility to repay the money. Peo. v. 
Bowman, 24 Cal. A. 781, 142 P 495. 
15. See statutory provisions; and: 
Cal.—Peo. v. Hamberg, 84 Cal, 468, 
24 P 298; Hx p. Neustadt, 82 Cal. 278, 
23 (Pilg, 
Ga.—Hathcock vy. State, 88 Ga. 91, 
13 SH 959. 
Mass.—Wilde v. Com., 2 Metc. 408. 
Mo.—State v. Beaucleigh, 92 Mo. 
490, 4 SW 666; State v. Williams, 77 
Mo. 310 [aff 12 Mo. A. 415]; State 
v. Porter, -75 Mo. 171; State. v. 
Krouse, 171 Mo. A. 424, 156 SW 727. 
N. C.—State v. Freeman, 172 N. 
C. 925, 90 SE 507; State v. Crumpier, 
90 N. C. 701. 
_ [al “Simple imprisonment,” with- 
in the meaning of the act of March 
31, 1860 (P. L. p 410) § 111, pro- 
viding that for the offense of obtain- 
ing money by false pretenses the 
penalty is simple imprisonment, 
means confinement in the county 
jail. Com. v. Francies, 250 Pa. 350, 
295 A 798 [aff 58 Pa. Super. 270]; 
Com. v. Lewis, 29 Pa. Super. 282. 
[b] Punishment held excessive.— 
State v. Cooper, 169 Iowa 571, 151 
NW 835. , 
[c]| Whe power to release the pen- 
alty imposed by Acts (1842) ¢ 48, 
for obtaining goods under false pre- 
tenses on the recommendation of the 
jury, where the goods do not ex- 
ceed ten dollars, is vested in the 
circuit judge alone and cannot be 
exercised by the supreme _ court. 
Takka, v. State, 2 Head (Tenn.) 


16. See statutory provisions; and 
Peo. v. Wynn, 140. Cal. 661, 74 P 144: 
Peo. v.. Osborn, 12 Cal, A. 148, 106 
P 891; State v. McBrien, 265 Mo. 594, 
178 SW 489; State v. Brossler, 139 
Mo. 524, 41 SW 223; State v. Fland- 
ers, 118 Mo, 227, 283 SW 1086; Dull 
v. Com., 25 Gratt. (66 Va.) 965. 

[a] In West Virginia (1) under 
Code (1913) .c¢ 145 § 23, the punish- 
ment for ordinary larceny is not 
applicable to larceny by false pre- 
tenses. State v. Grove, 74 W. Va. 
702, Sion ea (2) Formerly it 
was otherwise. ate v. Hurst, 
W. Va. 54 es 


17. See statutory provisions; and’ 


And see supra § 45, 

[a] Value of written instrument. 
—Where the punishment der ends 
upon the value of the thing obtained, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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thereon is erroneous.1® Besides providing for pun- 
ishment of the offense by fine or imprisonment, un- 
der certain statutes defendant may be. sentenced 
also to restore the property’ so fraudulently ob- 
And under other stat- 


tained if it ean be done. 


FALSE PRETENSES 


[25 Ud.) 657 


utes, where the value of the property obtained is less 
than a specified amount, accused in addition to being 
liable to fine and imprisonment is liable to the party 
injured in the amount of damage sustained.2° 


IV. DISTINGUISHED FROM OTHER OFFENSES 


[§ 98] A. From Larceny and Robbery.”! 
crime of obtaining money or goods by false pre- 
tenses is closely allied to that of larceny,?? 
statutes as to the crime of obtaining money or goods 
by false pretenses and like offenses were designed 
for the fuller protection of personal property and in 
~ aid of the laws against larceny and theft.?% 
ever, in most jurisdictions the two offenses are dis- 
The distinction between the erimes of ob- 
taining by false pretense and larceny lies in the in- 
tention with which the owner parts with the prop- 


tinet.2* 


the value of an instrument in writ- 
ing under the statute against pro- 
. curing a signature to an instrument 
in writing must be taken to be the 
amount of the 
therein or assumed thereby. Moline 
v. State, 72 Nebr. 361, 100 NW _ 810. 

18. Hennig v. State, 102 Nebr. 
271, 166 NW 617. . 

19. See statutory provisions; and 
Martins v. State, 17 Wyo. 319, 98 P 
709, 22 LRANS 645. 

20. See statutory provisions; and 
eepet vy. State, 99 Nebr: 221, 155 NW 

5. : 

Larceny generally see lLar- 
eceny [25 Cyc 1]. 

22. State v. Eno, 131 Iowa 619, 
109 NW 119, 9 AnnCas 856. 

23. State v. Eno, 131 Iowa 619, 
109 NW 119, 9 AnnCas 856. 

24. Dominick v.. State, 40 Ala. 
680, 91 AmD 496; Witherspoon v. 
State, (Tex. Cr.) 37 SW 433. [overr 
Sims v. State, 21 Tex. A. 649, 1 SW 
465]; Hirshfield v. State, 11 Tex. A. 
207: State v. Reiff, 14 Wash. 664, 45 
P 318; Moyce v. Newington, 4 Q. B. 
D. 32. And see cases infra note 25. 

25. Ark.—Hughen vy. State, 11 SW 
693; Haley v. State, 49 Ark. 147, 4 
SW 746. 

Cal.—Peo. v. Delbos, 146 Cal. 734, 
81 P 131: Peo. v. De Graaff, 127 Cal. 
676, 60 P 429; Peo. v. Martin, 102 
Cal. 558, 36 P 952; Peo. v. Tomlin- 
Son, 2102, Cal. 19,36 “P).506;.Pe0... Ve 
Rae, 66 Cal. 423, 6 P 1, 56 AmR 102; 
Peo. v. Shwartz, (A.) 185 P_ 686; 
Peo. v. Mills Sing, (A.) 183 P, 865; 
Aor Vinita. 2s) uCale ay, (18; 2395-2 
661; Peo. v.. Ballo, 19 Cal. A. 370, 
125 P 1081; Peo. v. Schenone, 19 Cal. 
A. 280,125 P 758; Peo. v. Grider, 13 
€al.A,.703, 110. P 586;<Peo. v.. Proce 
hore lh wal. Acsbe ls, S20 bind d bes 
Ga.—Welch v. State, 126 Ga. 495, 
55 SE.183; Foster v. State, 117 Ga. 
39, 43 SH 421; Kerr v. State, 105 Ga. 
655, 31. SE 739; Hecox v. State, 105 
Ga. 625, 31 SM 592; Finkelstein v. 
State, 105 Ga. 617, 31 SE 589; Har- 
ris v. State, 81 Ga. 758, 7 SH 689, 12 
AmSR 355. 

Tll._—Stinson v. Peo., 43 Ill. 397; 
Welsh v. Peo., 17 Ill. 339. 

Ind.—Roberts v. State, 181 Ind. 
520, 104 NE 970; Towns vy. State, 167 
Ind. 315, 78 NE 1012, 119 AmSR 501; 
State v. Styner, 154 Ind. 131, 56 NH 
98; March v. State, 117 Ind. 547, 20 
NE 444. But see Grunson y. State, 
89 Ind. 533, 46 AmR 178 (making 
the test between false pretense and 
larceny, not the intent of the owner 
to pass title, but whether he in fact 
passed title). 

; Towa.—State v. Loser, 132 Iowa 
419, 104 NW 337; State v. Anderson, 
47 Towa 142. 

Ky.—Miller v. Com., 78 Ky,...15, 

39 AmR 194; donee v. Com., 2 Kyl 
; A . 954. 
68, 10 Ky. Op 183 Mass. 


Mass.—Com. v. Burton, 
461, 67 NE 419; Com. v. Barry, 


Mass. 325. é 
‘Minn.— State v. Southall, 77 Minn. 


liability expressed. 


The 


22 


and the 


How- 


296, 79 NW 1007. 

Mo.—State v. Kosky, 191 Mo. 1, 90 
SW 454; State v. Mintz, 189 Mo. 268, 
88 SW 12; State v. Copeman, 186 
Mo. 108, 84 SW 942; State v. Ander- 
son, 186 Mo. 25, 84 SW 946; State 
v. Buck, 186 Mo. 15, 84 SW 951, 2 
AnnCas 1007. e1 


Mont.—State  v. Dickinson, 


Mont. 595, 55 P 539. 
N. Y.—Peo. v. Miller, 169 N, Y. 
339, 62 NE 418, 88 AmSR 546; Peo. 


v. Dumar, 106 N. Y. 502, 13 NE 325; 
Peo. y. Morse, 99 N. Y. 662, 2 NH 
45; Zink v. Peo., 77 N. Y. 114, 6 Abb 
NCas 413, 38 AmR 589 [rev 16 Hun 
396]; Loomis v. Peo., 67 N. Y. 322, 
23° Am 1233 Smith. -v..) Peo, 53, N. 
Y. 111, 183 AmR 474; Peo. v. Moss, 
113. App. Div. 329, 99 NYS 138 [aff 
187 N. Y. 410, 80 NH 383, 11 LRANS 
528, 10 AnnCas 309]; Peo: v. Sumner, 
33 App. Div. 338, 53 NYS 817 [aff 161 
N. Y. 652, 57 NE 1120]; Peo. v. Fein- 
man, 77 Mise. 498, 137 NYS 933; 
Peo. v. Gottschalk, 66 Hun 64, 20 
NYS ‘777 [aff 137° N. Y. 569, 33 NE 
339]; Kelly v. Peo., 6 Hun 509; Wey- 
man v. Peo., 4 Hun 511, 6 Thomps. 
& C. 696, 2 Cow.Cr. 236 [aff 62 N. Y. 
623 mem]; Thorne v. Turck, 10 Daly 
327 [aff 94 N. Y. 90, 46 AmR 126]; 
Peo. v. Dean, 12 NYS 749;. Ross v. 
Peo., 5 Hill 294; Peo, v. French, 2 


Wheel. Cr. 259. 
Oh.—Kelloge v. State, 26 Oh. St. 
2b. 
Or.—Beckwith v. Galice Mines Co., 
50 Or. 542, 93 P 453, 16 LRANS. 723. 
Pa.—Com. v. Hichelberger, 119 Pa. 


254, 13 A 422, 4 AmSR 642; Lewer 
v. Com., 15 Serg. & R. 93; Com. v. 


Wilhelm, 32 Pa. Co. 609; Com. v. 
Yerkes, 29 Legint fos Com, v. Mc- 
Crossin, 3 PaLJ 219. 

f Di__State .v,, Paul, 41,'S...D.. 40, 


168. NW 739. 

Tenn.—Collins v. State, 15 Lea 68; 
Canter v. State, 7 Lea 349. 

W. Va.—State v. Edwards, 51 W. 
Va. 220, 41 SH 429, 59 LRA 465. 

Wis.—Bates v. State, 124 Wis. 612, 
103 NW 251, 4 AnnCas 355; State v. 
Kube, 20 Wis. 217, 91 AmD 399. 

Wyo.—Haines vy. Terr., 3 Wyo. 16:7, 
isu Eanes : , 

Eng. — Whitehorn Vv. Davison, 
[1911] 1 K. B. 463; Reg. v. Russett, 
[1892] 2 Q. B. 312; Reg. v. Kilham, 
TL, R.it C. C.. 261; Reg. v.. Prince, L. 
R. 1 C. C. 150;. Reg. v. Solomons, 17 
C. 93; Reg. v. Radcliffe, 12 
474; Reg. v.\ Thomnson, 
Green, 6 Cox 
C. CG. 296; Reg. v. Barnes; 5 Cox C. 


vy. Adams, R. & R. 168. 

N. S.—Rex v. Illsley, 29 CanCr 
Cas 105. 

Que.—Reg. v. Robinson, 9 D. anit 3%) 
CG, 278. 'And see supra § 33. 

“The principal distinction between 
the tortious taking of the property 
of another by false pretenses, and 
by such active fraud as constitutes 


erty. If the owner in parting with the property in- 
tends to invest the accused with the title as well as 
the possession the latter has committed the crime of 
obtaining the property by false pretense. But if the 
intention of the owner is to invest the accused with 
the mere possession of the property, and the latter 
with the requisite intent receives it and converts it 
to his own use, it is larceny.> 

When the property is delivered to the accused by 
another than the owner, the question whether the. 
obtaining constitutes larceny or false pretense de- 


larceny, is, that in the former the 
owner voluntarily and intentionally 
parts with the possession and title 
of his property, being induced there- 
to by the false pretenses and de- 
ception of the defendant, while in 
the latter he ignorantly and unin- 
tentionally parts with the posses- 
sion, but not with the title, it be- 
ing essential to the transfer of title 
that the act be accompanied with 
knowledge and intention.” State v. 
Styner, 154 Ind. 131, 134, 56 NE 98. 

“The distinction [between the 
crimes of larceny and of cheating 
by false pretenses] is this: If the 
false pretenses induce the owner to 
part with his property, intending to 
transfer both title and possession, 
the crime is cheating by false pre- 
tenses. If, on the other hand, one 
by fraud, trick, or false pretense 
induces the owner to part merely 
with the possession of his property, 
there being no intent to pass the 
title, and the party who receives it 
took it with intent fraudulently to 
convert it to his own use, the crime 
is larceny.’ State v. Loser, 132 Iowa 
419, 427, 104 NW 337. 

“The character of the crime de- 
pends upon the intention of the 
parties, and that intention deter- 
mines the nature of the offense. In 
the former case, where by fraud, con- 
spiracy or artifice, the possession is 
obtained with a felonious design, 
and the title still remains in the 
owner, larceny is established. While 
in the latter, where title, as well as 
possession, is absolutely parted with, 
the crime is false pretenses.’ Loomis 


V., §e0., 67 )N. Y. 322,. 329 223 sAm 
123 [quot State v. Anglin, (Mo.) 222 
SW 776, 777; State v. Anderson, 186 


Mo. 25,.38, 84 SW 946]. 

[a] Rule applied.—(1) Where ac- 
cused obtained the money of the 
prosecuting witness by matching 
eoins and betting on the result, he 
was guilty of the crime of obtain- 
ing money under false pretenses, and 
not of the crime of grand larceny. 
State v. Anglin, (Mo.) 222 SW 1776. 
(2) Where the prosecuting witness 
handed accused, a_ stranger with 
whom he was matching coins and 
betting on the result, his diamond 
ring to hold as a collateral security 
for the payment of a sum consider- 
ably less than the value of the ring, 
which he had lost to accused, and 
where accused, having obtained pos- 
session of the ring, fled with it, he 
was guilty of grand larceny. State 
v. Anglin, (Mo.) 222 SW 776. 

[b] Obtaining by trick or device, 
—(1) If the possession of property 
is obtained by trick or device and 
the owner of it intends to part with 
his title when he gives up _ posses- 
sion the offense is obtaining by false 
pretense. Peo. v. Tomlinson, 102 Cal. 
19, 36 P 506; Miller v. Com., 78 Ky. 
15, 39 AmR 194; Beckwith v. Galice - 
Mines Co., 50 Or. 542, 93 P 453, 16 
LRANS .723; State v. Ryan, 47 Or. 
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pends not only on the intent with which such person 
delivers the property but also on his authority over 
If he intends to pass the title and he has au- 
thority to do so, the obtaining with intent to con- 
vert it is the crime of obtaining by false pretense.?é 

Loan of money. If a loan of money is obtained by 
false pretenses, under an agreement for the return 
of the identical money, and the borrower feloniously 
converts it, he is guilty of larceny, as the owner did 
not intend to part with the title to the money lent,?7 
But if the lender’ did not expect to receive back 
the money lent, but only an equal amount in other 
money, then the conversion would constitute the 
crime of obtaining by false pretense.?8 

The doctrine of asportation in larceny has no 
place in the offense of obtaining by false pre- 


it; 


tense.?? 


‘“Robbery’’ distinguished. The crime of robbery 
and the crime of obtaining property under false 
pretenses are distinguishable, in that in the former 
property is obtained from the owner by means of 
force or violence, actual or constructive,?° whereas 
in the latter the owner parts with the title to the 


338, 82 P 703, 1 LRANS 862. (2) 
But where the possession is obtained 
through a trick or device with the 
intent, at the time the party receives 
it, to convert it to his own use, and 
the owner of the property parts with 
the possession and not with the title, 
the offense is larceny. Peo. v. Tom- 
linson, 102 Cal. 19, 36 P 506; Miller 
v. Com., 78 Ky. 15, 39 AmR 194; Com. 
v. Jenks, 138 Mass. 484;'’ Loomis v. 
Peo., 67 N. Y. 322, 23 AmR 123; Peo. 
v. Dean, 12 NYS 749; Beckwith v. 
Galice Mines Co., 50 Or. 542, 93 P 
453, 16 LRANS 7238; State v. Ryan, 
47 Or. 338, 82 P 703, 1 LRANS 862; 
Defrese v. State, 3 Heisk. (Tenn.) 
538, 8 AmR 1. (3) Where a person 
gave money to another as a stake- 
holder of a bet, such delivery having 
been brought about by fraud ana 
artifice of the stakeholder who in- 
tended to appropriate the money in 


any event and who did so, the of- 
fense is larceny. State v. Ryan, 
supra. 

{ce] Sham bet.— Where accused 


made a pretended bet, one of them 
putting up the money and the other 
a mere package of waste paper, 
fraudulently marked as an express 
package containing money, and 
placed it in a third person’s hands 
with intent fraudulently to induce a 
party really intending to bet, to 
part with his money, in a manner 
which seemed to him to involve a 
chance of winning something of 
value, when in fact nothing of value 
was staked against his money, they 
were guilty of larceny as title to the 
money did not pass, it being de- 
livered to be disposed of in a par- 
ticular way only for his benefit, by 
staking it against an equal amount 
of money alleged to be, but which 
was not, in the package. Stinson v. 
Peo. 43 Ill; 397. 

{d] Swindling and theft by false 
pretext distinguished.—“The distinc- 
tion between the offense of swin- 
dling and theft by false pretext... 
seems to depend upon whether the 
injured party was induced to part 
or intended to part with both title 
and possession of his property, in 
which event the case is swindling; 
or whether he intended to part only 
with possession, in which event it 
will be theft by false pretext.” Gib- 
son v. State, 85 Tex. Cr. 462, 464, 214 
SW 341. To same effect Cline v. 
State, 43 Tex. 494; Williams v. State, 
34 Tex. 558; State v. Vickery, 19 
Tex. 326; White v. State, 11 Tex. 769; 
Gordon vy. State, 85 Tex. Cr. 641, 214 
. SW 980; Anderson v. State, 77 Tex. 
Cr. 31, 177 SW 85; Braxton v. State, 


For later cases, developments and changes in the law see cumulative Annotations, 
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the former.?+ 
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property voluntarily under false pretenses.*1 
B. From Forgery.*” 
essarily also a false pretense,*? but the latter, when 
embodied in a writing, does not necessarily involve 
There is a marked distinction be- 
tween forgery and obtaining property by a false 
writing.*® To sustain an indictment for forgery the 
instrument must be one which, if genuine, would 
create some right or liability or in other words be 
of some legal effect.®® 
false pretense this is not necessary,?7 but the false 
writing need only be adapted to induce another to 
part with his property.3® In respect to intent a dis- 
tinction_is made between forgery and the obtaining 
of money by false pretenses, for while in a prose- 
cution for false pretense it is necessary in addition 


A forgery is nec- 


To sustain an indictment for 


to proving the false pretenses to show that they 


50 Tex. Cr. 632, 99 SW 994; Bink v. 


State, 50 Tex. Cr. 445, 98 SW 863; 
Price? Vix Staten.b0 lexssOre. (in 94 
SW 901; Johnson vy, State, 46 Tex. 


Cr. 415, 80 SW 621; Powell v. State, 
44 Tex. Cr. 278, 70 SW 968; Taylor v. 
State, \32) MexwOr £110, 22 SNe Les: 
Curtis v. State, 31 Tex. Cr. 39, 19 SW 
604;. Frank v. State, 30 Tex. A. 381, 
17 SW 936; Sims v. State, 28 Tex. A. 
447, 138 SW 658; Morrison v. State, 
17 Tex. A. 34, 50 AmR 120; May v. 
State, 15 Tex. A. 430; Pitts v. State, 
5 Tex. A. 122, 

26. Com. v. Mulrey, 170 Mass. 
103, 49 NE 91; Reg. v. Thompson, 9 
Cox C.'C, 222; Reg. v. Essex, 7 Cox 
C. C. 384; Reg. v. Barnes, 5 Cox C 
C: 112; Witchell’s Case, 2 East P. 
C. 830. 

[a]_ In North Carolina, under Code 
§ 1025, providing that it is sufficient, 
in an indictment for obtaining goods 
under false pretenses, to allege that 
the accused did the act, “without al- 
leging any ownership of the chattel,” 
the fact that the false representa- 
tions were made to the agent of the 
owner, who had no authority to pass 
title to the property, did not make 
the offense larceny, instead of ob- 
taining goods under false pretenses. 
Bigte Vs Paylor, 13) Net 4o8sE 

27. Porter v. State, 23 Tex. A. 295, 
4 SW 889. 

28. Ill—wWelsh v. Peo., 17 Tll. 339. 
But see Lucas v. Peo., 75 Tll. A. 662 
(construing Cr. Code § 96). 

Kan.—State v. Ash, 44 Kan. 84, 24 
ies 
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Mass.—Com. v. 

ile \ 

Mich.—Peo. v. Oscar, 105 Mich. 
704, 68 NW 971. 

N. Y.—Kelly v. Peo., 6 Hun 509. 


Coe, Mass. 


Oh.—Tingue v. State, 90 Oh. St. 
368, 108 NE 222, AnnCasi916C 
1 1b: Kellogg v. State, 26 Oh. St. 
RSs 


Eng.—Rex v. Crossley, 2 Lew. C. 
Cease . 

29. State v. Fraker. 148 Mo. 143, 
49 SW 1017. See also Ridgel v. State, 
110 Ark. 606, 162 SW 773 (one who 
cannot be convicted of larceny be- 
cause he was not present and taking 
part in the asportation of the prop- 
erty may be guilty of obtaining 
money under false pretenses, where 
he has obtained possession of the 
property and sold it, receiving the 
money therefor), 

30. See Robbery [34 Cyé 1799]. 

[a] Distinction discussed. — The 
crime of obtaining property under 
false pretenses is distinguished from 
robbery in that the means used to 


were made with an intent to cheat and defraud, 
in a prosecution for forgery the criminal intent to 
defraud goes with the act as an ingredient of and a 
component part of it.3® 

Under the Texas statute forgery and swindling 
may be committed in one transaction.?° 


If it ap- 


commit the former offense are more 
in the nature of tricks or artifices 
to enable accused to obtain posses- 
sion of the property with the own- 
er’s expresS or implied consent, 
rather than, by obtaining the prop- 
erty by actual force or by construc- 
tive violence, as by putting the own- 
er in fear or intimidating him. Sim- 
mons v. State, 41 Fla. 316, 25 S 881; 
Williams v. State, (Tex. A.) 55 SW 
500, To same efiect Routt y. State, 
61 Ark, 594, 34 SW 262; Bussey. v. 
State, 71 Ga. 100, 51 AmR 256; Hall 
v. Peo., 171 I11.-540, 49 NE 495; State 


iv. Deal, 64 N: CGC. 270; Britt -v, State, 


7 Humphr. (Tenn.) 453" Rex Jv MBid= 
wards, 5) CGP, 518) 24s Wen eRan 
See also Robbery [34 Cye 1799]. 

[b] Putting in fear see Robbery 
[34 Cye 1800]. “The rule is weil 
settled that property obtained by 
trick or artifice . « [ete], is not 
taken by ‘putting in fear’ within 
the common law definition of rob- 


bery.” Simmons y, State, 41 Fla. 
316,320, 25 S 881. 

31. See supra §§ 11-38. 

32. Forgery generally see For- 


gery [19 Cyc 365]. 

33. Mazin v. Peo., 15 Hun 155 [aff 
75 N. Y. 484, 31. AmR 482]. 

34. Mann v. Peo., 15 Hun 155 (aff 
To N. Y. 484, 31 AmR 482], 

35. Ill—Hoge vy. Chicago First 
Nat. Bank, 18 Ill. A: 501, 

N. Y.—Mann v. Peo., 15 Hun 155 
Le ue uae 484, 31 AmR 482]. 

N. “State v. Stewart, ls s 
uke ceicaeN 869. exes 
a.—Com. v. Sankey, APBIE 
60 AmD 91.. Yoga Sasa 


Tenn.—tTyler vy. State, 2 
37, 36 AmD 293: ee 


Hill v. , ; 2 
6.94 Aim dat. v. State, 1 Yere. 


Eng.—Reg. v. Ind ards OF, 
01, BCE Ree: er C. & K. 635, 


aes rt ose 1379]. 
4 ate v. Southall, 77 Minn. 
296, 79 NW 1007; State v. Henn, 39 
Minn. 464, 40 NW 564; State v. Stew- 
art, 9 N. D. 409, 83 NW 869. : 
88. State v, Bourne, 86 Minn, 432, 
90 NW 1108; State v. Stewart, 9 N, 
D. 409, 883 NW 869; Tyler v. State, 2 
Humphr, (Tenn.) 37, 36 AmD 293; 
Reg. v. Martin, 5 QO. Babe ea. 
= 39. Peo. v. Weaver, 81 App. Div. 
567, 81 NYS 519 [rev on other 
fronacs 177 ee 434, 69 NE 1094]. 
ee supra ; Forger 
1376 et Beni dn 


40. Scott v. State, 2 
4g wee ate, 40 Tex. Cr. 105, 


Same title, page and note number. 
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pears that the offense committed may be either forg- 
ery or swindling, the prosecution should be for forg- 
ery and not for swindling.‘ 

[§ 100] C. From Embezzlement.*? To consti- 
tute embezzlement it must appear from the evidence 
that accused obtained possession of the money or 
property claimed to have been embezzled by him by 
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[20 C.J.] 659 
virtue of his election, appointment, or employ- 
ment,**® while to constitute the crime of obtaining 
property by false pretenses it must appear from 
the evidence that accused wrongfully and unlaw- 
fully obtained possession of the property by means 
of false pretenses.*4 


V. ANALOGOUS OFFENSES 4 


[§ 101] A. In General. As has already been 
stated, statutes have been enacted in many jurisdic- 
tions making criminal various acts and transactions, 
which are in their nature more or less closely allied 
to the offense of obtaining property by false pre- 
tenses.4 Among such offenses are: Obtaining 
money or other property by means of games, tricks 
or devices;*”7 obtaining money or goods upon repre- 
sentations of ownership of personal property, which 
is pledged for the payment of the debt so created 
and otherwise disposing of such property ;** obtain- 
ing property on a contract to perform services with 
intent to defraud;*® obtaining property under false 
color of carrying on business;*° obtaining materials 
for one building and using them for another with- 
out the written consent of the seller and with intent 
to defraud him;°? obtaining the transportation of 
goods at less than the legal rate by false representa- 
tions of the contents of the package;>? obtaining 

41. Duncan v. State, (Tex. Cr.) 
215 SW 853; Ashmore vy. State, 67 
Tex. Cr. 502, 150 SW 196; Scott v. 


State, 40 Tex. Cr. 105, 48 SW 523; 
Witherspoon v. State, (Tex. Cr.) 37 


B. 208. 
[a] 


Wearing and exhibiting a po- 
lice star as a means of passing off 
as a poliée officer is a token or de- 
vice within the meaning of a stat- 


employment by false statements in writing as to 
identity ;°* giving a false character to a servant;>+ 
fraudulently obtaining ecredit;*> ‘‘bunco _ steer- 
ing;’’ °° circulating or publishing a false prospectus 
or statement by a promoter or officer of a corpora- 
tion or public company, with intent to deceive or de- 
fraud;°’ making or procuring to be made false re- 
ports or representations as to financial condition or 
mercantile character and the like;®% engaging in 
fraudulent or deceptive practices as to spiritual- 
ism,°® or fortune telling ;°° falsely impersonating an- 
other;®* issuing checks or drafts on a bank in whieh 
the drawer has no funds;® publishing false and mis- 
leading advertisements;°* purchasing goods to be 
paid for on delivery, and disposing of or secreting 
them without having paid therefor ;** unlawfully and 
knowingly exposing for sale an article of merchan- 
dise the character of which is misrepresented ;% 
writing or printing, either in whole or in part, any 
act referred to. Bridges v. State, 
126 Ga. 91, 54 SE 916. (3) Mere fail- 
ure to comply with the obligation is 


net within the statute, but there 
must be a procurement of money or 


Sw 433; Hirshfield v. State, 11 Tex. 
A207: 

{a] Bule applied.—(1) Where one 
induces one bank to cash his draft 
on another, by causing a third per- 
son to send a forged telegram pur- 
porting to be from the former bank 
to the latter, and stating that the 
former would pay the draft, the 
prosecution should be for uttering a 
forged instrument under such_stat- 
ute, and not for swindling. Wither- 
spoon v. State, (Tex. Cr.) 37 SW 433. 
(2) Where a person obtained money 
from a bank by the unauthorized 
signing of the name of another to 
a note, it is forgery and indictable 


as such, rather than as swindling. 
Ashmore v. State, 67 Tex. Cr. 502, 
150 SW 196. 

42. Embezzlement generally see 
Embezzlement 20 C. J. p 405. 

Bae Davis Vv. We. i955) 30. ADD: CD: 


C.) 126; Griffith v. State, 93 Oh. St. 
294. 112 NE 1017. 
44. Davis v. U. S., 37 App. (D. 
C.) 126; Griffith v. State, 93 Oh. St. 
294, 112 NE 1017. 
45. Cross references: 
Tividence see supra §§ 83-92. 


Guilty knowledge of accused see 
supra § 382. ; 

Indictment or information see supra 
§§ 54-73 


Intent see supra § 31. 

Issues, proof, and variance see supra 
§§ 74-82. 

Obtaining property see supra §§ 33- 
37 


46. See supra § 1.° See also 
Fraud: Fraudulent Conveyances [20 
Cye 835]; United States [39 Cye 


9]. 
ee. Cal.—Peo. v. Frigerio, 107 Cal. 
151,740 se 107, 


Towa.—State v. Quinn, 47 lowa 
8. 
Sada Cont v. Ashton, .125 Mass. 
84. : 
; Minn.—State v. Smith, 82 Minn. 


342, 85 NW 12; State v. Wilson, 72 
Minn. 522, 75 NW 715; State v. Gray, 
29 Minn. 142, 12 NW _ 455. 
Ss. C.—State v. Middleton, 23 SC, 
L. 275, Mikell Cas. Cr. L. p ya (ays 
Bne.—Reg. v. O’Connor, 15 Cox Cc: 


(GARG e 
Ont.—Reg. v. Haines, 42 U. CG; @: 


ute defining the crime of swindling, 
“by means of three-card monte, so 
called, or of any other form or de- 
vice, sleight of hand or other means 
whatever, by use of cards or instru- 
ments of like character, or by any 
other instrument, trick, or device.” 
State v. Wilson, 72 Minn. 522, 523, 
75 NW. 715. 

Obtaining property by “confidence 
game” see infra § 102. 

48. .State v. Mooney, 173 N. C. 
798, 92 SE 610; State v. Torrence, 
TAT NT CH550,60 0 (SE 268. 

49. Dorsey v. State, 111 Ala. 40, 
20 S 629; Copeland y. State, 97 Ala. 
30, 12 S 181; Wilson v. State, 138 Ga. 
489, 75 SE 619; Patterson v. State, 1 
Ga. A. 782, 58 SH 284. . 

{a] In Alabama, (1) under the 
statute, to convict, it must be shown 
that accused entered into the con- 
tract with intent to defraud the em- 
ployer, and that he refused to per- 
form the service with intent to in- 
jure or defraud the employer, and 
without just cause, and without re- 
funding the money. Dorsey v. State, 
111 Ala. 40, 20 S 629. (2) Mere fail- 
ure to perform is not a violation of 
the statute. Copeland vy. State, 97 
Ala, 30, 12 S 181. 

[b] In Georgia (1) Acts (1903) p 
90 creates two new classes of law- 
breakers. In the one class are in- 
cluded those who contract to perform 
services with intent to procure money 
or other thing of value and do not 
intend to perform the service. The 
second class is composed of those 
who, after having made a contract, 
procure money or other thing of 
value, with fraudulent intent not to 
perform the services contracted to 
be rendered. Patterson vy. State, 1 
Ga. A. 782, 58 SE 284. (2) This stat- 
ute relates: to transactions where 
money or other thing of value is pro- 
enred with fraudulent intent, either 
eontemporaneously or subsequently 
to the contract of service. Where an 
employee agrees to pay an existing 
debt @ue his employer by rendering 
to him future service, and fails to 
oerform the service as contracted 
and omits to pay the debt, his fail- 
ure in this regard does not consti- 
tute the offense as defined in the 


other thing of value with the fraudu- 
lent intent not to perform the serv- 
ices. Wilson v. State, 138 Ga. 489, 
75 SE 619: (4) A conviction is not 
authorized where the evidence merely 
shows that accused, upon a compari- 
son of accounts with the hirer is 
indebted to the latter for an unpaid 
balance of account. Patterson  v. 
State, supra. (5) One is not within 
the statute who contracts to pur- 
chase an article and to pay a certain 
sum therefor, and agrees that if the 
price is not paid at the time stipu- 
lated labor to the value of the price 
will be performed. Calhoun vy. State, 
119 Ga. 312, 46 SH 428. 

50. Com. v. Drew, 153 Mass. 588, 
27 NE 593; Com. v. Walker, 108 Mass. 


51. eiaee v. Gregory, 170 Mo. 598, 
70. 

52. U.S. v. Sterling Salt Co., 200 
Fed. 593. 

53. Morgan Munitions Supply Co. 
v. Studebaker Corp., 100 Mise. 408, 
166 NYS 645 [mod 180 App. Div. 530, 
168 NYS 387]. 

54. Rex v. Costello, [1910] 1 K. B. 


28. 
{al Giving such character orally 
is indictable under Characters of 


Servants Act (1792) §§ 2, 3. Rex v. 
Costello, [1910] 1 K. B. 28. 

55. See supra § 35. . 
ae See Bunco Steering 9 C. J. p 
a ; 


57. Rex v. Cohen, 33 Ont. L. 340, 
8 OntWN 110, 25 DomLR 510, 24 
CanCrCas 238. 

58. See supra § 22. 

59. Chicago v. Westergren, 173 Ill. 
A. £62: Chicago v. Payne, 160 Ill. A. 
641. 

60. Rex v. Marcott, 2 Ont. L. 105. 


61. See False Personation [19 Cye 
379]. 
""62. See supra § 42. ; 
63. Jasnowski v. Judge Detroit 
City Recorder’s Ct., 192 Mich. 139, 
158 NW 229; State v. Krasne, 103 


Nebr. 11, 170 NW 494; Peo. v. Ness- 
ler, 174 NYS 409; State v. Massey, 95 
Wash. 1, 163 P 7. 
64. State v. Rosenberg, 162 Mo. 
358, 62 SW 435, 982. . 
65. Peo, v. Goldstein, 175 App. Div. 
503, 166 NYS 374. 
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letter, telegram, or other instrument with intent to 
fraudulently obtain anything of value;°° anditing or 
paying a false or fraudulent claim, by a public 
officer ;°7 transmitting ‘or presenting to a federal of- 
ficer, in support of a claim, with intent to defraud 
the United States, documents known to be false, al- 
tered, forged, or counterfeited;** presenting false 
claims for insurance;°® knowingly permitting one’s 
name to be carried on a public pay roll and receiving 
salary or pay for services not actually rendered ;7° 
falsifying accounts by clerks or servants with in- 
tent to defraud ;‘! falsely marking or branding mer- 
chandise, with intent to defraud;‘? fraudulently ex- 
hibiting false samples;7* fraudulently packing or 
‘baling articles of merchandise, or putting therein 
foreign substances, or substances of a quality in- 
ferior to that with which the package or bale is 
apparently filled;"* selling an adulterated article;75 
selling food imitations;*® selling misbranded or un- 
branded fertilizer ;** selling stolen agricultural prod- 


66. Peo. v. Hofman, 2 OhS&CP 
206, 1 OhNP 190. 
67. State v. Case, 88 Wash. 664, 


6s. sve" Davis, 2ol UU. Ss. 183, 
84 SCt 112, 58 L. ed..177. See also 
United States [39 Cyc 769]. 

69. Peo. ,v. Panagoit, 25 Cal. <A. 
158, 143 P 70. 

70. State v. Farrell, 130 La. 238, 
57. S398. 

71. Rex vy. Wilson, 6 Sask. L. 348, 


15 DomLR 168, 26 WestLR 148, 5 
WestWkly 620. 

72. State v. Burge, 7 Iowa 255; 
Rex v, Austin, 25 Ont. L. 69, 19 Can 
CrCas .0. 

73. McGee v. State, 117 Ala. 229, 
23 S 797; Cowles v. State, 50 Ala. 
454. 

74. Daniel v.. State, 61 ° Ala. 4; 
Hogue v. State, 23 Oh. Cir. Ct. 567; 
State v. Holman, 14 S. C. Li. 306; 
Anderson y.. State, 30 Tex. A. 699, 
18 SW 866; Lidtke v. State, 27 Tex. 
A. 500, 11 SW. 629; Jones v. State, 
22 Tex, A. 680, 3 SW 478. 

[a] Guilty knowledge.—In order 
to sustain a conviction for false 
packing of cotton, with intent to de- 
fraud, it must appear that defendant 
knew that the cotton was falsely 
packed, or was in possession of 
such facts as were sufficient to put 
him upon notice or inquiry as 
to that fact, and that he sold cot- 
ton with the intent to defraud. 
Anderson v. State, 30 Tex. A. 699, 
18 SW 866. 

[b] Sand removed by ginning.— 
Upon the trial of an indictment under 
Pen. Code art 470, for false packing 
by putting sand in a bale of cotton, 
with intent to defraud the purchaser, 
it is no defense that the sand was 


put in before ginning, and that the! 


removed some, 
if the intent is 
Do Rex. AAG 


' process of ginning 
but not all, of it, 
proved. Jones vy. State, 
680, 3 SW 478. 

75. See Adulteration § 10 et seq. 


76. See Food [19 Cyc 1091]. 
77. See Agriculture § 41. 
78. See Agriculture §§ 27-31. 


79, Peo. v. Webster, 17 Misc. 410, 
40 NYS 1135. 

80. Shelton v. State, 96 Ark. 237, 
131 SW 871. 

[a] Distinguished from false pre- 
tenses.—The distinction between the 
offense of obtaining personalty by 
false pretenses and the offense of 
conveying land to defraud creditors 
or purchasers, under the Arkansas 
statute §§ 1689, 1698, is that the 
gravamen of the former offense is 
the obtaining of money or property 
by any false representation of an 
existing or past fact, concerning 
land or anything else, by one who 
knows the representation to be false 
at the time he makes it, while the 
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article contains 


ing a deed or 


ing such second 


latter offense may be committed by 
a conveyance of land to defraud 
whether there is any false or fraudu- 
lent representation of a present or 
past fact made to the person de- 
frauded or not. Shelton v. State, 96 
Ark. 237, 131 SW 871. 

81, Mathis y. State, 14 Ga. A. 241, 
80 SE 695; Connor v. State, 8 Ga. A. 
688, 70 SE 45; French y. State, 4 Ga. 
A. 462, 61 SE 836. 

[a] Consent of lienholder to dis~ 
position of property.—If the prop- 
erty is in fact subjeet to a lien, and 
this is known by the accused, and 
he falsely and fraudulently repre- 
sents that there is no lien, and the 
person to whom the representation 
is made 'is thereby defrauded, the 
accused is guilty, even though the 
holder of the lien might orally have 
consented for the property to be dis- 
posed of. Mathis v. State, 14 Ga. A. 
241, 80 SE 695. 

82. Brown y. State, 6 Ga. A. 329, 
64 SE 1001; Jacobs v. State, 4 Ga. 
A. 509, 61 SE 924, 

83. Peo. v. Cox, 45 Cal. 342; Peo. ‘v. 
Garnett, 35 Cal. 470, 95 AmD 125; 
Clement y. Major, 8 Colo. A. 86, 44 
B76; 

[a] Requisites for conviction.— (1) 
To convict it must be shown that 
there had been a sale and convey- 
ance of the land, and a second sale 
and conveyance to another party for 
a valuable consideration, and that 
the second sale was made with intent 
to defraud the purchasers by means 
of false pretenses, misrepresénta- 
tions, or suppression of facts. Peo. 
v. Garnett, 35 Cal. 470, 95 AmD 125; 
Clement v. Major, 8 Colo. A. 86, 44 
P 776. (2) It must appear that the 
first sale was valid, so that, by rea- 
son of the second sale, the first pur- 
chaser may be deprived of some 
interest he acquired by virtue of the 
conveyance to him. Peo. v. Scott, 
22 Cal. A. 54, 1338 P 496. 

[bj] Knowledge of purchaser.— 
Where a second sale is made to par- 
ties at their request after they have 
been fully informed by the grantor 
of the fact of the first sale and its 
tenor, the offense is not committed. 
ee vy. Garnett, 35 Cal. 470, 95 AmD 
L200. 

[c] The giving of a mortgage 
upon land by a party who has already 
conyeyed his title to another by deed 
is not disposing of the land within 
the meaning of the statute, which 
makes it a felony to fraudulently 
sell land after having once sold it. 
Peo. Vs, Cox, 45 Cal. 342: 

84, Rex _v, McDevitt, 22 Ont. L. 
490, 2 OntWN_ 396, 17 OntWR 864, 
17 CanCrCas 331. 

85. State v. Johnson, 20 S. C. 387; 
State v. Hunkins, 90 Wis. 264, 62 NW 
1047, 68 NW 167. 
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ucts;*8 selling or offering for sale or having in pos- 
session with intent to sell any article of merchandise 
marked ‘‘sterling’’ or ‘‘sterling silver’’ unless the 


a certain proportion of pure sil- 


ver;’® conveying land to defraud purchasers or ecred- 
itors;®° fraudulently and falsely representing to the 
purchaser of property that it is not subject to a 
lien;§! giving false information as to an existing 
lien, when giving a landlord’s lien, if interrogated as 
to the facts;%* fraudulently selling land twice;*? 
fraudulently selling real property, with knowledge of 
the existence of an unregistered prior sale, mort- 
gage, or encumbrance thereon;** selling property 
without disclosing an encumbrance thereon;** mak- 


other writing for the conveyance 


or assurance of property previously conveyed or 
encumbered by the grantor, without reciting there- 
in the former conveyance or encumbrance, with in- 
tent to defraud;*°“ or knowingly taking or receiy- 


deed or writing.®¢ 


) [a] Conveyance through innocent 
| third person.—A person is guilty who 
conveys land through the medium 
of an innocent person in whom the 
legal title has been placed and who 
executes the deed under such per- 
son’s direction. State v. Hunkins, 90 
leak 264, 62 NW 1047, 63 NW 

Ue 

[b] The offense consists in sell- 
ing, without regard to the number. of 
liens, and a judgment lien is within 


the statute. State y. Johnson, 20 
SHOW SSG 
8544. State v. Rhodes, 77 Kan. 202, 


93 P 610; State v. Clark, 178 Mo. 2 
76. SW 1007. a 
[a] Fraudulent intent.—(1) There 
must be a fraudulent intent designed 
to operate to the injury or detriment 
of some person. State v. Clark; -178 
Mo. 20, 76 SW 1007; Armstrong v. 
Winfrey, 61 Mo. 354; Bowers v. 
Walker, 192 Mo. A. 230, 182 Sw 116. 
(2) Such intent to defraud may not 
be directed against the grantee, but 
against some third person, to whom 
the grantor and grantee intend the 
latter. shall sell the property as 
though unencumbered by the lien of 
which no mention is made. Bowers 
v. Walker, 192 Mo. A, 230, 182. SW 
116. (3) In such case both the 
grantor and the grantee would be 
sant OF an offense against the 
tatute, owers v. Walker, 2 o. 
A. 230, 182 SW 116. vee 
[b] Actual defrauding.—1t is not 
necessary that any one should have 
been actually defrauded by the sec- 
cee Aree ace an intention to de- 
u eing sufficient. Sta il- 
Son, 66 Mo. A, 540. niate Yigg t 
[ec] A real estate mortgage is not 

a “conveyance or assurance,” within 


the meaning of Gen. St (LO0D) 258 
2092. State v. Rhod 7 : 
oo ene es, 77. Kan, 202, 

[d] Second mortgage executed 


before first mortgage filed.—The ex- 
ecution and delivery of a second 
mortgage upon real estate, when a 
first mortgage has been given there- 
on by the grantor of the second 
mortgage and before the first mort- 
gage has been filed for record, with- 
out mentioning the first mortgage 
therein, with the intent to defraud, 
does not violate the above mentioned 
statute. State v. Rhodes, 
ger i a 610. 

re roperty situated in state.— 
Rev. St. (1899) § 1932, making it a 
crime to give a deed to property 
previously sold or encumbered by the 
grantor therein, without reciting in 
the deed the former conveyance, ap- 
plies only to conveyances of property 
Situated in the state. State v. Clark 
178 Mo. 20, 76 SW 1007 ro 


86. State y. j 9 
93 P60, Mhodes, 77 Kan. 202, 


For later cases, developments and changes in the law see cumulative Annot 


ations, same title, page and note number, 


77 Kan... 


§§ 101-103] 


‘“‘Estafa.’’ In the Philippines, where one obtains 
property by false pretenses, the offense is known as 


‘“estafa.’? 86% 
[§ 102] B. Confidence Game. 


known as the ‘‘eonfidence 


victim in the swindler.’® 


8644. U. S. v. Tan Tok, 15 Philip- 
eG 538; U. S. v. Aquino, 4 Philippine 

[a] Deceit employed with the in- 
tent to defraud and to cause damage 
to the person defrauded is one of 
the essential ingredients of the crime 
of estafa. U.S. v. Mendezona, 2 Phil- 
ippine 353. 

87. See statutory provisions; and: 

Ariz.—Hrickson y. State, 14 Ariz. 
263, 127 P 754: 

Colo.—Elliott v. Peo., 56 Colo. 236, 
138 P 39; Wheeler v. Peo., 49 Colo. 
402, 113 P 312, AnnCas1912A 755. 

1ll.—Peo. v. Dempsey, 283 Ill. 342, 
119 NE 333, LRAI1918F 239; Peo. v. 
Brady, 272 Ill. 401, 112 NW 126, Ann 
Cas1918C 540; Peo. v. Clark, 256 Ill. 
i4, 99 NE 866, AnnCasi913H 214; 
Lory v. Peo., 229 Il. 268, 82 NE: 261; 
Graham vy. Peo., 181 Ill. 477, 55 NH 
seek oy LRA 731; Pierce y. Peo., 81 

La.—-State v. Theriot, 139 La. 741, 
712 S$ 191, LRA1916F 683. 

Mo.—State v. Wilson, 223 Mo. 156, 


122 SW 701. 
Hathaway, 168 Wis. 


Wis.—State v. 
518, 170 NW 654. 

[a] The Arizona and Missouri stat- 
utes (Pen. Code [1901] § 489, Mo. St. 
Annot, [1906] p 1410) were intended 
to reach the class of offenders known 
as “confidence men,” who obtained 
through some false representation, 
trick, or deception, the money of 
their victim, whose confidence has 
first been secured through some false 
representation or deception. They 
provide for a class of false repre- 
sentations not included in other sec- 
tions which deal with the subject of 
ordinary false representations. Hrick- 
son!’ vy." ‘State; 14 -Ariz.'9253; 127° P 
754: Kimball v. Terr., 13 Ariz. 310, 
115 P 70; State v. Aikins, (Mo.) 180 
SW 848, LRA1916C 1101; State v. 
Wilson, 223 Mo. 156,:122 SW 701. 

88. Ellicott v. Peo., 56 Colo. 236, 
138° P 39; Powers v. Peo., 53 Colo. 
43, 123 P 642; Peo. v. Crawford, 278 
T1l. 134, 115 NH 901; Hughes v. Peo., 
293) Ill. 417, 79. NE 137; Maxwell v. 
Peo., 158 Ill. 248, 41 NE 995; Morton 
v. Peo., 47 Ill. 468. 

89. Elliott v. Peo., 56 Colo, 236, 
138 P 39; Powers v. Peo., 53 Colo. 
43, 123 P 642; Wheeler v. Peo., 49 
Colo. 402, (113 P 312, AnnCas1912A 
755; Lace v. Peo., 43 Colo. 199, 95 P 
302: Peo. v. Gallowich, 283 Ill. 360, 
119 NE 283; Peo. v. Warfield, 261 T11. 
293, 103 NE 979; Peo. v. Weil, 243 
Till. 208, 90 NE 731, 134 AmSR 357; 
Peo. v. Depew, 237 Ill. 574, 86 NH 
1090: Peo. v. Talmage, 223 Ill. 560, 
84 NE 655; Juretich v. Peo., 223 Ti. 
484, 79 NE 181; Du Bois v. Peo., 200 
Tl. 157, 65 NE 658, 93 AmSR 183; 
Maxwell v. Peo., 158 Tll. 248, 41 NH 
995; State v. Theriot, 139 La. 741, 
72 8 191, LRA1916F 683. 

90. Peo. v. Emmel, 292 Tll. 477, 
127 NE 53; Peo. v. Singer, 288 Jl. 
113,123 NE 327 Peo, v. Miller, 278 
Tl. 490,'116 NE 131. LRA1917E 797; 
Peo. v. Crawford, 278 Ill. 184, 115 NE 
901; Peo. v. Poindexter, 243 Tll. 68, 


LS In several juris- 
' dictions there are statutes directed against what is 
game,’’§7 which ean 
hardly be defined in a manner which will cover all 
cases for the reason that schemes, the purposes of 
which is to swindle others, ‘‘are as various as the 
mind of man is suggestive.’’ 88 Generally speaking 
it is any swindling operation by means of which 
advantage is taken of the confidence reposed by the 
i Any scheme whereby a 
swindler wins the confidence of his victim and swin- 
dies him out of his money by taking advantage of 
such confidence is a confidence game.®® A swindling 
operation does not, however, constitute a confidence 


FALSE PRETENSES 


[25.C.J.] 661 


game unless the element of confidence becomes a 
part of such swindling.®! Obtaining money or prop- 


erty by false pretenses is not enough to convict of 


[§ 103] 
Officers. 


90 NE 261; Hughes v. Peo., 223 ll. 
417, 79 NE 137; Du Bois v. Peo., 200 
il. 157, 65 NE 658, 93 AmSR ‘188; 
Morton y. Peo., 47 Ill. 468. 

[a] Rule applied.—(1) When one 
has acquired another’s confidence, 
whether suddenly and by falsehood 
and deceit or by a long course of 
honest business dealings, and makes 
use of such confidence to obtain the 
other’s property with the intention 
of cheating him out of it and for that 
purpose, the person obtaining the 
property may be convicted of obtain- 


ing it by means of the confidence 
same. Peo. -v. Emmel, 292 Tl. 477, 
127 NE 53. (2) Acts of a woman in 


promising to marry a man with no 
intention of performing, for the sole 
purpose of securing his money and 
property, all of which she did secure 
by such conduct, constitute a confi- 
dence game. Peo. v. Miller, 278 Ill. 
490, 116 NE 131, LRA1917H 797. (3) 
Inducing one to bet on top and bot- 
tom of dice, and procuring money 
from him for that purpose, and get- 
ting possession of his pocketbook for 
the purpose of betting, even though 
fear is aroused in him for the loss 
of his money, is enough of a confi- 
dence game to sustain a conviction 
and distinguish it from robbery. Van 
Eyck v. Peo., 178 111. 199, 52 NE 852. 

91. Peo. v. Rallo, 293 Til. 304, 127 
NE 715; Peo. v. Santow, 293 Ill. 430, 
127 NE 671; Peo. v. Gallowich, 283 
Ill. 360, 119 NE 2838. 

[a] Rule applied. — (1) Where 
money is obtained by threatening a 
person with a revolver, there is no 
violation of the confidence game stat- 
ute, Peo. v. Rallo,. 293 Til. 304, 127 
NE 715. (2) Where defendants sold 
rags to a junk dealer arranging to 
receive three quarters of the price on 
presentation of the bill of lading, de- 
fendants’ misrepresentations as to 
their relationship and also as to the 
nature of the rags was not such as 
to bring them within the statute, the 
transaction being an ordinary busi- 
ness one, and there being nothing to 
show that the purchaser had a 
spezial confidence in them. Peo. v. 
Santow, 293 Ill, 439, 127 NE 671, 

92. Peo. v. Koelling, 284 Ill. 118, 
119-NE 993. \ 

93. Peo. v. Emmel, 292 Tll. 477, 127 
NE 53; Peo. v. Singer, 288 Ill. 113, 
123 NE 327; Peo. v: Keyes, 269 Il. 
173, 109 NE 684; Peo.’ v. Weil, 243 
Tl. 208, 90 NE 731, 134 AmSR 357; 
Peo. v. Depew, 237 Ill. 574, 86 NE 
1090; Chilson v. Peo., 224 Ill. 535, 79 
NE 934. 

94. Peo. v. Santow, 293 TIl. 439, 127 
NE 671; Peo. v. Turpin, 233 Tl. 452, 
84 NE 679, 17 LRANS 276. 

95, Wheeler v. Peo., 49 Colo. 402, 
ABs Pol 2, wen eect ir ee 
Powers v. Peo., 53 Colo. j ; 

; 168 Wis. 


marked or 


checks or the like, includes all 


but 


obtaining it by the confidence game.®? If the trans- 
action is in fact a swindling operation it is im- 
material that the form assumed is that of a lawful 
contract or business transaction.®° 
~not apply to transactions between persons dealing 
‘with each other on an equal footing.® Under some 
of these statutes something more than mere words 
must be employed; that is, some false or bogus 
means, token, symbol, or device must have been 
used,°> but under others this is not necessary.?¢ 
C. Presenting False Claims to Public 
In some jurisdictions there are statutes 
making it an offense to present false claims to public 
officers for allowance or payment.®’? And aside from 


Such statutes do 


swindles perpetrated by any device 
which is deceitful and illegitimately 
used to gain the confidence of the 
person thereby defrauded. Elliott v. 
Peo., 56 Colo. 236, 138 P 39. (2) Sell- 
ing a worthless or nonexisting busi- 
ness. not by mere words alone but 
by employing in addition the instru- 
mentality of an office furnished in a 
manner which would lead the prose-. 
cutor to believe that the representa- 
tions of the accused with respect to 
the business were true. Elliott v. 
Peo., supra. 

[b] The Wisconsin statute (St. 
[1917] § 4568m) “seems to contem- 
plate that some visible material 

shall be used or 


token or symbol 
manipulated in such a manner that 
the confidence of the victim is 
gained, or in such a manner as to in- 
spire confidence in the victim that 
he can beat the manipulator at his 
own game.” State v. Hathaway, 168 
Wis. 518, 521, 170 NW 654. 

96. Peo. v. Bertsche, 265 Ill. 272, 
106 NE 828, AnnCas1916A 729. 

97. See statutory provisions; and: 

U. S.— Bridgeman vy. U. S., 140 Fed. 
STI TR CCA 4455 CU. Si tv.4dbull, 24 
Wed: 324; 4. McCrary 272; Us. S. v. 
Strobach, 48 Fed. 902, 4 Woods 592. 

Cal.—Peo. v: Howard, 135 Cal. 266, 
GE Pulssy Peo wmv) } Carolan 27d. -Caily 
195, 12 P 52; Peo. v. Lanterman, 9 
Cal. A. 674,100 P 720. 


Ida.—State v. Curtis, 29 Ida, 724, 
161 P 578; State v. Adams, 10 Ida. 
591, (9 PP 398. 


Ind.—Bader y. State, 94 NE 1009; 
Brunaugh’ v. State, 173 Ind. 483, 90 
NE 1019; Wiison v. State, 156 Ind. 
631, 59 NE 380, 60 NE 1086. 

Ky.—Sanders v. Com., 176 Ky. 228, 

v. Peebles; 


195 SW 796. 
93 Minn. 
311, 101 NW 306. 


Minn.—State 

N. Y.—Peo. v. Miles, 123 App. Div. 
862, 108 NYS. 510. [afisk 292°EN ay, 
541 mem, 84 NE 1117 mem]. 

Oh.—State v. Voute, 68 Oh. St. 274, 
67 NH 484; Pauck v. State, 45 Oh. 
St. 439, 14 NE 92. 

Utah.—Law v. Smith, 84 Utah 394, 
98 P 300; State v. Swan, 31 Utah 
SOOeESS, Ue oles 

Wash.—State v. King, 49 Wash. 31, 
94 P 6638. 

[a] Presentation through third 
pyerson.—One who knowingly pre- 
sented, through an innocent person 
or agent, a false claim against a 
city for allowance, would be as guilty 
of the offense of presenting such 
claim as if he presented it in person. 
Brunaugh v. State, 173 Ind. 4838, 90 
NE 1019. 

[b] Excessive claim.—The pre- 
sentation of a bill containing items 
which are correct and _— properly 
chargeable, but the prices for which 
are excessive, is not indictable un- 
der a statute making it a felony to 
present a false and fraudulent bill 
for audit, with intent to defraud. 
Peo. v. King, 19 Mise. 98, 43 NYS 
975 [aff 15 App. Div. 84, 44 NYS 287]. 

[ec] The powers and duties of par- 
ticular officers cannot be called in 


662 [25 C.J.] 


such special statutes, one who with an intent to de- 
fraud attempts to obtain or obtains money by pre- 


*FALSI CRIMEN.! 


FALSIFICACION. In Spanish law, falsification ;” 
the act of counterfeiting, forging, adulterating, or 
corrupting something, such as a document, money, 


or medicine.® ; 


FALSIFICATION.‘ The showing, in an action of 
account, that entries made in the account rendered 


are wrong.° 


FALSIFIER. One who falsifies or deceives;® a 


har.* 


FALSIFY.® 


question in determining whether the 
offense is charged, such powers and 
duties not entering into the statu- 
tory definition of the crime. State v. 
Voute, 68 Oh. St. 274, 67 NE 484. 

{d] In Indiana Burns St. Annot. 
(1908) § 2586 punishing one who, 
knowing it to be false or fraudulent, 
makes out or presents for payment 
any claim for the purpose of procur- 
ing its allowance or peyment, applies 
to a fraudulent claim arising out of a 
valid contract, as well as where there 
is no basis for the claim. Bader v. 
State, 94 NE 1009. 

{e] In Utah, Comp. L. (1907) 
§ 4083, punishing every person who, 
with intent to defraud presents for 
allowance to any state or county offi- 
cer, etc., authorized to allow or pay 
the same, if genuine, any fraudu- 
lent claim, is violated where the 
claim presented is one which on its 
face purports to be a charge against 
the political division for which the 
officer acts in allowing or paying it. 
The mere fact that the claim is un- 
authorized by law, and that the offi- 
cer cannot legally allow or pay it, 
is not decisive. So long as the claim, 
if valid, is one that could or should 
be allowed or paid, it is within the 
statute, although the claim_ itself 
may be for a matter which the law 
does not authorize or even forbid, the 
word “genuine” referring to a real 
claim as distinguished from a coun- 


terfeit. Law v. Smith, 34 Utah 394, 
98 P 300. 

98. Ariz.—Berreyesa v. Terr., 8 
Ariz. 385, 76 P 472. ‘ 

Colo.—Roberts v. Peo., 9 Colo. 458, 
13 P 630. 

Del.—State v. Hartnett, 23 Del. 


204, 74 A 82; State v.! White, 20 Del. 
6, 54 A 956; State v. Lynn, 19 Del. 
316, 51 A 878. 


Mass.—Com. vy. Mulrey, 170 Mass. 
103, 49 NE 91. 
Mich.—Peo. v. lLuttermoser, 122 


Mich. 562, 81 NW 565. 

N. Y.—Peo. v. New York County 
Ct. Oyer & T., 83 N. Y. 4386; Peo. v. 
Genet, 19 Hun 91 [aff 83 N. Y. 436]. 

N. bDp.—State v. Stewart, 9 N. D. 
409, 83 NW 869. 

Pa.—Com. v. Sweet, 4 Pa. Dist. 136. 

Gee —State v: Talley, 77,S.7 €: 99, 
57 SE 618, 122 AmSR 559, 11 LRANS 
938. 

Tex.—Harrison v. State, 44 Tex. 
Cr. 243, 70 SW 421. 

Wash.—State v. King, 49 Wash. 31, 
94 P 663. . 

Wis.—State v. Brown, 143 Wis. 405, 
127 NW. 956. 

1. See Criminal Law § 12. 

2. Escriche Diccionario. See Adul- 
teration 2 C. J. p 1; Counterfeiting 
15 Cc. J. p 355; Forgery [19 Cyc 1367]. 
See also U. S. v. Austero, 14 Philip- 
pine 377, 380 (where offense is de- 
fined as “the counterfeiting or feign- 
ing of a signature, writing, or rubric, 
only when an attempt is made to imi- 


To give a false appearance to any- 
thing ;° to reverse or avoid, as a verdict, or judg- 
ment;!° to prove a thing to be false." 


FALSE. PRETENSES—FALSUS IN UNO, ETC. 


* [§ 103 


senting a false claim to a public official is indictable 
under the general statutes as to false pretenses.°* 


In equity practice, to show, in accounting before 


tate the signature, writing, or rubric 


of a person-in order to induce an-| 


other to accept the document as writ- 


ten, signed, or rubricated by the for- | 


mer. ... Where the imitation is such 
that anyone would mistake it for 
the signature, writing, or rubric that 
was imitated, the crime of falsifica- 
tion is committed’); U. S. v. Milla, 
4 Philippine 391 (the fact that one’s 
consent to a contract may be ob- 
tained by mistake, violence, intimi- 
dation, or fraud does not make the 
contract a false contract, and there- 
fore a person who has obtained such 
contract by those means, whatever 
the crime is he may be guilty of, is 
not guilty of the crime of falsifica- 
tion either of a public or of a priv- 
vate document). 

3. Escriche Diccionario (where 
falsificacion is described as a species 
of falsedad). 

[a] Narrower than falsedad, for 
it does not include acts of omission. 
See Falsedadante p 438. 

4. See also Falsify post this page. 

5. Phillips v. Belden, 2 Hdw. 
We) 282235 

6. Tawney v. Simonson, etc., Co., 
109 Minn. 3841, 124 NW 229, 27 
LRANS 1035. 

7. Tawney v. Simonson, etc., Co., 


109 (Minn. ©3841, 224 NW 229, 27 
LRANS 1035. See also Falsify post 
this page. 

8. To falsify: 
Account: 


In general see Accounts and Ac- 
counting § 372. 
Of executor or administrator see 


Executors and Administrators 
§§ 2491-2507. 

Of guardian see Infants [21 Cyc 
181]; Insane Persons [22 Cyc 
1152]. 

Oe ae see Partnership [30 Cyc 
9) 5 


Of trustee see Trusts [39 Cyc 503]. 
Certificate of: 
Acknowledgment see Acknowledg- 
ments §§ 293-300. 


Citizenship see Aliens §§ 167-174. 
Record: 
[34 Cyc 


Generally Records 
616]. 
Of court see Attorney and Client 


see 


§ c : 
Of national bank see Banks and 
Banking §§ 668, 703. ? 
Report of corporation see Corpora- 

tions §§ 2024, 2073. 

Writings generally see Alteration of 
Instruments 2 C. J. p 1168; Forgery 
[19 (Cye. £3671. 

9. Black L. D 


a master in chancery, that a charge has been in- 
serted which is wrong, that is, either wholly false, 
or in some part erroneous.’” : 

In criminal law. 
make false by mutilation or addition;'* to tamper 
with, as to falsify a record of document.’ 

FALSO RETORNO BREVIUM. A writ that lay 
against a sheriff who had execution of process for 
a false return.'® 

FALSO TESTIMONIO. 
erime of testifying falsely in court.t* \ 

FALSUS IN UNO, FALSUS IN OMNIBUS.15 


To forge or counterfeit;!* to 


e 


In Spanish law, the 


ministrators §§ 2491-2507, 

{a] “#alsifying account.”’—Rehill 
v. MeTague, 114 Pa. 82, 95,7 A 224, 
60 AmR 341; Kennedy v. Adickes, 37 
S. Cc. 174, 177, 15 SE 922. (falsifying 
applies to such items of a debit caus- 
ing it to be wholly false or in part 
erroneous. When items are falsified 
and go out of the account, gaps are 
made in it, and, in order to make the 
account a consistent whole, it is nec- 
essary to restate the account accord- 
ing to the new state of facts). 

[b] “Surcharge” and “falsify.”— 
Philips v. Belden, 2 Edw. (N. Y.) 1, 
23; Rehill v. MeTague, 114 Pa. 82, 
95, 7 A 224, 60 AmR 341; Kennedy 
v., Adickes,.37 1S. Ca, UT4o Lit, lonisis 
922; Pit v. Cholmondeley, 2 Ves. 565, 
28 Reprint 360. 

13. Burrill L. D, 

14. Webster D. [quot Pou v. Ellis, 
66 Fla. 358, 363, 68 S 721]. 

[a] Falsify a telegraphic mes- 
sage.—The telegraph operator and 
public official who, with intent to 
gain, reduces the number of words 
written in a telegram received by 
him for dispatch, by making altera- 
tions in its wording, when-.unauthor- 
ized to do so by the sender, and who 
transmits the message by wire in the 
form as amended by him after sup- 
pressing several of the words therein 
contained, commits the crime of fal- 
Sification of a telegram. U. S. v. 
Romero, 17 Philippine 76, 78. 

15. Webster D. [quot Pou vy. Ellis, 
66 Fla. 358, 363,:63..S 721]. 


16. Wharton LL. Lex. 
17. Spain.—Escriche Diccionario. 
Philippines.—Pen. Code art 318. 


It is therefore narrower than the 
Anglo-American crime of perjury 
which includes a false oath made 
outside of court (see Perjury [30 Cye 
1395]) and for that reason a special 
statute (Act No. 1697 §§ 3, 4) was nec- 
essary in order to render perjury 
a in Ae Philippines (see 
: VE emora, 8 ilippi 
ao O, Philippine 
ane: Wi mnasin. meaning ‘False in 
ing, . false in ver ing.” 
Bouvier L. D. is earns 
[a] A maxim which has been re- 
ferred to as: (1) “A familiar maxim” 
(Atwood v. Welton, 7 Conn. 66, 71); 
(2) ‘the sound old maxim” (Peo. v. 
Thacher, 7 Lans. (N. Y.) 274, 289); 
(3) a maxim “of general acceptation”’ 
(Atkins v. Gladwish, 27 Nebr. 841, 
847, 44 NW 87); (4) “the maxim of 
the law ... which does not stop at 
nisi prius” (Peo. v. Evans, 40 N. Y.: 
1, 5, 6); (5) “an ancient maxim of 


10. Burrill L. D. [cit 4 Blackstone | the law of evidence” 
Hepa p 390; 4 Stephen Comm. p 13,08 St...47,.54, ch ae reine 
i" : . “an establish law 
11. Bouvier L. D. [cit Coke Litt.| of evidence” (om. nye uitingss tay 
p 104d). __| Mass. 405, 406); (7) a maxim which 
12. Burrill L. D. [cit Pulling] “must still be given some force as a 
Mere. Accounts p 162; 1 Story Hq.| legal principle’ (Peo. v. Ledwon 153 
Jur. § 525]. See also Accounts and|N. Y. 10, 22, 46 NE 1046) (8 “Tt is 
Accounting § 372; Executors and Ad-|not of universal Be ee ‘Sey. 


* By WILLIAM MoRTIMER CROWTHER (False Crimen—Federal inclusive except the Spanish words and phrases) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


FALTA—PrAMILIE ERCISC U NDA 


FALTA. In Spanish law, misdemeanor, a petty 


erime.!9 


FAMA. In the civil law, reputation.2° 
FAMA EST CONSTANS VIRORUM BONORUM 


DE RE ALIQUA OPINIO.?: 


FAMA, FIDES, ET OCULUS NON PATIUNTUR 


LUDUM.”? 


FAMA QUZ SUSPICIONEM INDUCIT, ORIRI 
DEBET APUD BONOS ET GRAVES, NON QUI- 
DEM MALEVOLOS ET MALEDICOS, SED PRO- 
VIDAS ET FIDE DIGNAS PERSONAS, NON SE- 
MEL SED SAPIUS, QUIA CLAMOR MINUIT ET 


mour vy. 
124, 130. 

{b] Applied or explained in: The 
Santissima Trinidad, A Wheat. 
(U. S.). 283, 339,.5-L.. ed. 454; Shecil 
Vi .U.S.; 226) Fed..184, 141 CCA .182: 
The Helen W. Martin, 180 Fed. 317; 
eer OSLO ps. He CASA INO 1,0 ka. L 
Sumn. 328, 356; Grimes v. State, 63 
Ala. 166, 168; Marshall v. Green, 24 
Ark. 410, 420; Peo. v.. Plyler, 121 Cal. 
160, 163, 53 P 553 [cit Peo. v: Soto, 


Fellows, 44 N. Y. Super. 


o9 Cal. .367]; White v. .Disher, 67 
Cal tO 40a be sk) 826%) > Pe0.- Vie 
Sprague, 53 Cal. 491, .494: Peo. v. 
perong,..30.. Cal. 151). 1563, Brandt. Vv; 


Krogh, 14 Cal.,A. 39, 111 _P 275; Pratt 
v. Welcome, 6 Cal. A. 475, 92 P 500, 
501; Gorman vy. Fitts, 80 Conn. 531, 
69 A 357, 359; Shupack v. Gordon, 
79 Conn. 298, 64 A 740, 742; Dubuque 
v. Coman, 64 Conn. 475, 479, 30 A 
Atwood v. Welton, 7 Conn. 66, 
71; Travers v. Reinhardt, 25 App. 
CD: Cr) -567;. Bell v..-State, 5. Ga., A. 
701, 63 SEH 860, 861; Duncan v. State, 
97 Ga. 180,.25 SE 182; Central, R., 
etce., Co. v. Phinazee. 93 Ga. 488, 489, 
21 SE 66; Godair v. Ham Nat. Bank, 
225. Ill. 572, 80 NE 407, 408, 116 
AmSR 172, 8 AnnCas 447; Chicago, 
Cter wk CO... .V., Kline, 220) Tl.-.334, 
77 NE 229, 230; Chicago City R..Co. 
v. Allen, 169. IIL, 287, 48 NE 414; 
Brennan v. .Peo., 15 Ill. 511, 517; 
Walker v. Chicago, etc., R. Co., 142 
Tsp A. 372; 375;, Hughes: y. Hughes, 
133 Ill. A. 654, 664; Lemmon v. 
Moore, 94 Ind. 40, 45; Callanan v. 
Shaw, 24 Iowa 441, 447; Gannon v. 
Stevens, 13 Kan. 447, 461; Russell 
v. State, 11 Kan. 308, 322; Campbell 
vy. State, 3 Kan. 486, 489; Marzette 
v. Cronk, 141 La. 437, 75 S 107; State 
v, Allen,. 111) 1a., 154,,158, 35S. 495; 
Patterson v. Yeaton, 47 Me. 308, 312; 
Parsons v. Huff, 41 Me. 410, 4138; 
Lewis v. Hodgdon, 17 Me. 267, 273; 
Ducharme y. Holyoke St. R. Co., 203 
Mass. 384, 89 NE 561, 564; Com. 
vy. Billings, 97 Mass. 405, 406; Jewell 
v. Kelley, 155 Mich. 301, 118 NW 987, 
989; Van Voorhis v. Van Voorhis, 94 


Mich. 60, 77, 53 NW 964; Turner v. 
State, 95 Miss. 879, 50 S 629; Bell 
v. State, 90 Miss. 104, 48 S 84, 85; 


Boykin v. State, 86 Miss. 481, 38 S 
725, 728; Sardis, ete, R. Co. v. Mc- 
Coy, 85 Miss. 391, 37 S 706; State v. 
Barnes, 274 Mo. 625, 204 SW 267; 
State v. Lingle, 128 Mo. 528, 540, 31 
SW 20; State v. Mounce, 106 Mo. 226, 
228, 17 SW 226; State v. Johnson, 91 
Mo. 439, 442, 3 SW 868; Brown _ v. 
Hannibal, etc. R. Co., 66 Mo. 588, 
598; State v. Brown, 64 Mo. 367, 375; 
State v. Elkins, 63 Mo. 159, 164; Sut- 
ton v. Hayden, 62 Mo. 101, 109; Iron 
Mountain Bank v. Murdock, 62 Mo. 
70; State v. Anderson, 19 Mo. 241, 
246; Meriwether v. Knapp, 120 Mo. 
A. 354, 97 SW 257, 266; Hart v. Hop- 
son, 52 Mo. A. 177, 192;  Blitt. v. 
Heinrich, 33 Mo. A. 243, 245; Titter- 
ington v. State, 75 Nebr. 153, 106 NW 
421, 422; Nielsen v. Cedar County, 5 
Nebr. (Unoft.) 430, 98 NW 1090, 1092, 
Omaha, etc., R. Co. v. Krayenbuhl, 48 
Nebr. 553, 557, 67 NW _ 447; Stoppert 
v. Nierle, 45 Nebr. 105, 118, 63 NW 
382: Freiberg v. Treitschke, 36 Nebr. 
880, 889, 55 NW _ 273; Johnson vy. 
‘State, 34 Nebr. 257, 51 NW 835; 
Walker v. Haggerty, 30 Nebr. 120, 
126, 46 NW 221; Sanders v. Quick, 
28 Nebr. 162, 44 NW 88; Atkins v. 


[250.J.] 663 


DEFAMATIO MANIFESTAT.?* 


FAME. Report or opinion widely diffused; re- 


FAMILIA. 


ily.?? 2 


Gladwish, 27 Nebr. 841, 847, 44 NW 


37; Kay v. Noll, 20 Nebr. 380, 388, 
30 NW 269; Buffalo County v. Van 
Siekle;,.16— Nebr: 363,,. 368, 20° NW 


261; Gandy v. Pool, 14 Nebr. 98, 101, 
15 NW .223; Case v.. Frederick, 13 
Nebr. 423,.14 NW 169; Young. v. 
Pritchett, 10 Nebr. 352,,-6 NW 414; 
Dell v. Oppenheimer, 9 Nebr. 454, 
457, 4 NW 51; Young. v. Hibbs, 5 
Nebr. 433; Hoehne y. Breitkreitz, 5 
Nebr. 110, 115; Titus v. Ash, 24 N. H. 
319, 323, 3381; Seavy v. Dearborn, 19 
N..H. 351; 356; Addis v...Rushmore, 
74 N. J. L. 649, 65 A 1036; Commer- 
cial Bank 'v. Reckless, 5 N. J. Eq. 
650, 653; Hoeg v. Wright, 174 N. Y. 
36, 43, 66 NE 579, 68 LRA 163; Peo. 
v. Ledwon, 153.N. Y. 10, 22, 46 NE 
1046 “Moett ve. Péo., (85:5NS oY. “373! 
377; Deering v. Metcalf, 74. N. Y. 501, 
503; Pease v. Smith, 61 N. Y. 477, 
483% Peo. v.. Evans, 40 N., ¥: 1,.5, 6; 
Wilson v. Coulter, 29 App. Div. 85, 
92, 51 NYS 804; Doe v. Doe, 23 Hun 
GNED Wi ie tO 2655 PEO: Va Thacker, 27 
Lans. 274, 289; Butler v. Truslow, 55 
Barb. . CN... Y-) .293,- 297; Brett v..Cat- 
lin, 47 Barb. (N. Y.) 404, 406; Sey- 
moup v. Fellows, 44 N. Y. Super. 124, 
130; Henry v. Fowler, 3 Daly (N. Y.) 
199, 201; Jennings v. Kosmak, 20 
Misc. 300, 304, 45 NYS 802; Peo. v. 
Shea, 16 Misc. 111, 120, 38 NYS 821; 
Peo. v. Ledwon, 15 Misc. 280, 286, 36 
NYS 782; Morgenthau v. Walker, 2 
Misc. 245, 246,.21 NYS 936; Peo. v. 
Acritelli, 57 Misc. 574, 110 NYS 430, 
445; Bogert’s Est., 4 NYCivProc 441, 
444; Peo. v. New York Hospital, 3 
AbbNCas (N. Y.) 229, 263; Koehucke 
v. Ross, 16 AbbPrNS (N. Y.) 345, 350; 
Bogert v. Hertell, 4 Hill (N. Y.) are 

end. 


510; Forsyth v. Clark, 3 
(N. Y.) 637, 643; Peo. v. Douglass, 4 
Cow: CN. GY) 226,037, 115 AmD, 332) 


New York Firemen Ins. Co. v. De 
Wolf, 2 Cow. (N. Y.) 56, 68; Peo. v. 
Petmecky, 2 N. Y. Cr. 450, 465, 468; 
Beekman v. Beekman, 2 Dem. Surr. 
(N. Y.) 635, 641; Conselyea v. Walker, 
2 Dem... Surr, + CNs oy.) Let, pl 2052 State 
v. Williams, 47 N. C. 257, 262, 263, 
265, 266, 267, 273; State v. Peace, 
46 N. C. 251,. 256;. State. v. Jim, 12 
N. C. 508, 510; Mead v. McGraw, 19 
Oh. St. 55, 65; Stoffer v. State, 15 Oh. 
St. 47, 54, 55, 86 AmD 470; Hargraves 
v. Miller, 16 Oh. 338; Crow v. Crow, 


70 Or,. 584,- 1389..P 854; St@te v: 
Meyers, 59 Or. 537, 117 P 818, 821; 
Simpson v. Miller, 57 Or. 61, 110 P 


485, 29 LRANS 680, AnnCas1912D 
1349; Bickel v. Pennsylvania R. Co., 
217 Pa. 456, 66 A 756, 758, 118 AmSR 
926; Com, v. Ieradi, 216 Pa. 87, 64 A 
889, 116 AmSR_ 761; Com. v. Ohio, 
etes, R. Co., 1. Grant 329, 349; Com. 
v. Petroff, 2 Pearson 534, 538; Newell 
VA White, 295 R21. 343, T3..A/0798; 
Fant v. Miller, 17 Gratt. (Va.) 187, 
209; Taylor v. Bruce, Gilm. (Va.) 
42, 85; Hudkins v. Crim, 64 W. Va. 
225, 61 SE 166, 170; Miller v. State, 
139 Wis. 57, 119 NW 850, 860; Pum- 
orlo v. Merrill, 125 Wis. 102, 103 NW 
464, 466; Strasser v. Goldberg, 120 
Wis. 621, 98 NW 554. 555; Schmitt v. 
Milwaukee St. R. Co., 89 Wis. 195, 
198, 61 NW 834; Little v. Superior 
Rapid Transit R. Co., 88 Wis. 402, 
407, 60 NW 705; lLouchetne  v. 
Strouse, 49 Wis. 623, 634, 6 NW 360; 


Mack v. State, 48 Wis. 271, 286, 4 
Nw 449; Schettler v. Ft. Howard, 
43 Wis. 48, 52; Mercer v. Wright, 


FAMILIA ERCISCUND 4. 
action for the partition of the aggregate succession 
of a familia, where that devolved upon coheredes ;° 
the imprescriptibility of the action to demand the 
division of a succession known.?? 


nown; notoriety; celebrity, favorable or unfavor- 
able, but especially the former; reputation.?4 

In the civil law, this term has a 
wider significance than the English word ‘‘fam- 


In Roman law, an 


It was also 


3 Wis. 645, 647; Davidson v. David- 
son, 1. Deane WHecl. 131, 132; Canada 
F..& M. Co..v. Northern Ins: Co., 2 
Orn.) PA. STH Os 

19. Spain.—Hscriche Diccionario. 

Philippines.—Pen. Code art 1. 

See Criminal Law § 7 


20. Escriche Diccionario. See Rep- 
utation [24 Cyc 1623]. 
21. A maxim meaning “Fame is 


the constant opinion of 
concerning a thing.” 
Max. ~ 

22. A maxim 


good men 
Morgan Leg. 


meaning “Kame, 
plighted faith, and eyesight do not 
endure deceit.” Bouvier L. D. 

23. A maxim meaning ‘Report, 
which induces suspicion, ought to 
arise from good and grave men, not 
indeed from malevolent and mali- 
cious men, but from cautious and 
credible persons, not only once, but 
frequently; for clamour diminishes, 
and defamation manifests.” . Whar- 
ton L. Lex. 

24. Century D. See also Charac- 
ter 11 C. J. p 288; Reputation [34 
ECye 1622]. 

[a] “It has a reference to the 
thing which gives birth to it, it goes 
about of itself without any apparent 
instrumentality. . .. Hearsay refers 
to the receiver of that which is said, 
it is limited therefore to a small 
number of speakers or _ reporters. 
The fame serves to form or estab- 
lish a character either of a person 
or a thing; it will be good or bad ac- 
cording to circumstances.” Com. vy. 
Murr, 42 WklyNC (Pa.) 263 [quot 
Crabb Synonyms]. 

25. Escriche Diccionario (among 
the Romans it included not only all 
descendants of the same _ pater- 
familias but all others of the house- 
hold and subject to his power, such 
as clientes [dependents] and slaves. 
The same concept was carried into 
the early Spanish law and the head 
of the household was there called 
“paterfamilias’” [padre de familias] 
although he had no children). See 
also Family post p 664. 

Familia anciently signified the 
servants belonging to one master. 
Afterward, together with them, the 
wife and children, or what we from 
this word call a “family,” of which 
the master was called “pater famil- 
lias,” the mistress ‘‘mater familias.” 
Pringle v. McPherson, 2 -S. C.. Eq. 
524, 543. 

“Among the Romans, the body of 
household servants” (Ex p. Meason, 
5 Binn. (Pa.) 167, 180), “the whole 
of the slaves in a household” (Race 
pe Oldridge, 90 Ill. 250, 252, 32 AmR 


27). 

[a] “Servi” distinguished.—‘‘They 
were called ‘familiares,’ and ‘famuli’ 
or ‘famule,’ men or maid servants’’ 
distinguishing them from the “servi,” 
who were by far the most consider- 
able and were employed in husbandry 
and manufactures. Ex p. Meason, 5 


Binn. (Pa.) 167, 180. 

26. Black L. D. 

27. De Castro v. Echarri, 20 Phil- 
ippine 23, 29. 

[a] “Where actions of communi 
dividundo and famile erciscunde are 
prosecuted, nothing can be  con- 
Sidered except division of the 
thing or the common inheritance.” 
Rios v. Rios, 7 Porto Rico 584, 
589. 


664 [25C.J.] 


applicable to enforee a contribution toward the 
necessary expenses incurred on the familia.?* 

Having an intimate knowledge ;?° 
well-known;*° well knowing;*! well understood ;%? 
well acquainted;** closely acquainted with or inti- 


FAMILIAR. 


mate;*4 thoroughly versed.*® 
FAMILUS. A slave.*® 
FAMILY.** [§ 1] 


2s.) black, fi, 1. 

29. Century D.; Standard OD.; 
Webster D. [all quot Turner. v. 
Loomis, 146 Iowa 655, 125 NW 662, 
664]. 

30. Webster D. [quot Turner v. 
Loomis, 146 Iowa 655, 125 NW 662, 
664]. 

31. Century D. 
Loomis, 146 lowa 
664]. 


[quot Turner v. 
655, 125 NW 662, 


[quot Turner v. 


32. Webster D. 
poe 146 Iowa 655, 125 NW 662, 
4 


33. Century D.; Standard D. [both 
quot Turner v. Loomis, 146 lowa 655, 
125 NW 662, 664]. 

34 Webster D. [quot Turner v. 
Loomis, 146 Iowa 655, 125 NW 662, 
664]. 

35. Standard D. [quot Turner v. 
mae 146 Iowa 655, 125 NW 662, 


86. Race v. Oldridge, 90 Ill. 250, 
252, 82 AmR 27. 

37. Family: 

As beneficiary see Life Insurance [25 
Cyc, 886]; Mutual Benefit Insur- 
ance [29 Cyc 121]. 

Compelling support of pauper by see 
Paupers [80 Cyc 1122]. 

Construction of term see Deeds 
§ 237; Exemptions § 27; Home- 
steads [21 Cyc 466]; Husband and 
Wife [21 Cye 1446]; Powers [31 
Cyc 1062]; Wills [40 Cye 1448, 
1454]. 

Credibility of witness as affected by 
family relationship to party to suit 
see Witnesses [40 Cyc 2657]. 

Descent of property of intestate to 
see Descent and Distribution §§ 25— 
110. 

Devise or bequest to, whether per 
capita or per stirpes see Willis [40 
Cyc 1497]. 

Duty to support see Husband and 
Wife [21 Cyc 1006, 1151]; Parent 
and Child [29 Cyc i605, 1619]. 

Imputation of negligence between 
members of see Husband and Wife 
[29 Cye 543]; Parent and Child [29 
Cye 552]. 

Injury to, as provocation reducing 
homicide to manslaughter’ see 
Homicide [21 Cye 750]. 

Service of process by leaving with 
member of see Process [382 Cyc 
465]. 

Transactions between members of as 
presumption of fraud see Fraudu- 
eort Conveyances [20 Cyc 602, 608, 
607]. 

88. Race v. Oldridge, 90 Ill. 250, 
252, 32. AmR 27; Women’s Catholic 
Order of Foresters v. Heffernan, 206 
Ill. A. 70; Ferbrache v. Grand Lodge 
PALO. Wn WV «s DLO lea OS, Ana 
Pringle v. McPherson, 2 S. C. Kq. 
524, 543; Wilson v. Cochran, 31 Tex. 
677, 680, 98 AmD 553; Pigg v. Clarke, 
38 Ch. D. 672, 674. See also Familia 
ante p 668. 

39. Menefee v. Chesley, 98 Iowa 
55, 58, 66 NW 1038; Wentz v. Chi- 
cago, ete. R. Co., 259 Mo. 450, 168 
SW 1166, 1172, AnnCasi916B 317 
[quot Cyc]. 

40. Race vy. Oldridge, 90 Tl. 250, 
252,,.32 AmR 27; Wentz v. Chicaso. 
ete., R. Co., 259 Mo. 450, 168 SW 
1166, 1172, AnnCas1916B 317 [quot 
Cyc]; Wilson v. Cochran, 31 Tex. 


A. In General. 
is derived from the Latin word ‘‘familia,’’ °° and 
while it may be said to have a well defined,®® broad, 
and comprehensive. meaning in general,*® it is one 
of great flexibility and is capable of many different 
meanings according to the connection in which it 


PAMILIA ERCISCUNDB—FAMILY 


[§ 2] 


The term 


Goode v. 
Cal. 320, 


Glin 678, , 0o AMA poe.: 
LO” Mex As, Aira a: 

41. In re Bennett, 134 
323, 66 P 38703. Crosgrove v. Cros- 
grove, 69 Coun. 416, 422, 38 A 219; 
St. John vy. Dann, 66 Conn. 401, 405, 
34 A 110; Norwegian Old People’s 
Home Soc. v. Wilson, 176 Ill. 94, 99, 
52 NE 41 [cit Century D.]; Women’s 
Catholic Order of Foresters v. Hef- 
fernan, 206 Ill. A. 70; Downes v. 
ene Tor, Mids B82. "S8 by. Soe KA poets 
Dodge v. Boston, ete, R. Corp., 154 
Mass. 299, 301, 28 NE 2438, 13 LRA 
318; Hosmer vy. Welch, 107 Mich. 
470, 475, 65 NW 280, 67° NW 504; 
Carmichael y. Northwestern Mut. 
Ben. Assoc.,. 51 Mich. 494, 496, 16 
NW 871; Wentz v. Chicago, etc, R. 
Co., 259 Mo. 450, 168 SW 1166, 1172, 
AnnCas1916B 317 [quot Cyc]; Peter- 
son vy. National Council K. L. S., 189 
Mo, A. 662, “175 SW 284,285. [eit 
Cyc]; Lister vy. Lister, 73 Mo. A. 99, 
L045 sDominick ~v... Sayre; D-wNe AY. 
Super. 555, 569, 8 NYLegObs 278; 
Rhodes y. Turpin, (Tenn. Ch. A.) 57 
SW 351, 357; White v. White, 30 Vt. 
338, 348; Burt v. Hellyar, L. R. 14 
iq. 160, 164; Blackwell v. Bull, 1 
Keene 176, 181, 15 EngCh 176, 48 Re- 
print 274; Woods v. Woods, 1 Myl. 
& C. 401, 408, 13 EngCh. 401, 40 Re- 
print 429; Harkness y. Harkness, 
6 OntWR 122. 

[a] Too indefinite to describe par- 
ties.—The word “family” is too in- 
definite to describe a party to a con- 
tract, and hence an allegation that 
defendant let certain premises to 
plaintiff and his family did not de- 
scribe the parties to the contract 
with sufficient certainty. Davis v. 
Smith, 26 R. I. 129,°58 A 630, 632, 
106 AmSR 691, 66 LRA 478, 3 Ann 
Cas 832; Goode v. State, 16 Tex. A. 
411, 414. 

42. Wentz v. Chicago, etc., R. Co., 
259 Mo, 450, 168 SW 1166, 1172, Ann 
Cas1916B 317 [quot Cyc];. Peterson 
v. National Council K. L. §., 189 Mo. 
A. 662, 671, 175 SW 284° [eit Cyc]; 
Ferbrache v. Grand Lodge A. ‘O, 
U, W., 81 Mo. A. 268,271 [quot Lis- 
ter v. Lister, 73 Mo. A. 99, 104]; 
Wilkins v. Briggs, 48 Tex. Ciy. A. 
596, 107 SW 135. 

43. ~Dodge' vy. “Boston, sete; R. 
Corp.,"154 Mass, 299, 301, 28 NE 243, 
13 LRA 318 [quot Rex y. Darlington, 
4 T. R. 797, 800]; Wentz v. Chicago, 
etce., R. Co., 259 Mo. 450, 168 Sw 
1166, 1172, AnnCas1916B 317 [quot 
Cyc]; Peterson vy. National Council 
KL. 8.79 189 Mo. VAS *662, S671) 175 
SW 284 [cit Cyc]. To same effect 
Walker v. Peters, 139 Mo. A. 681, 
124 SW 35. 

Primary sense see infra § 2. 

44. McCullough vy. Gilmore, 11 Pa. 
370, 373. 

45. Anderson L. D. [quot In re 
Bennett, 134 Cal. 320, 323, 66 P 370]; 
Century D. [quot Wood v. Wood, 63 
Conn. 324, 327, 28 A 520; In re Opava, 
235 Fed. 779, 781; Danielson v. Wil- 
son, 73 Ill. A. 287, 299; Cowden’s 
Case, 225 Mass. 66, 67, 113 NF 1036: 
Wood v. Lewis, 189 Mo. A. 553, 167 
SW 666, 669; Hyde v. Honitor, 175 
Mo, A. 588. 158 SW 838, 86; Matter of 
Shedd, 60 Hun 367, 369, 14 NYS 841]; 
Webster D. [quot Cheshire v. Bur- 


~ 


is used.4t It may be of narrow or broad meaning 
as the intention of the parties using the word, or 
as the intention of the law using it, may be made 
to appear;#2 but unless the context manifests a 
different intention, the word ‘‘family’’ is usually 
construed in its primary sense.** L 
collective or aggregate capacity, can have no heir 
B. Primary Signification. 
nary and primary sense the term signifies the col-. 
lective body of persons living in one house, or under 
one head or manager;*> a collective body of per- 
sons, consisting of parents or children, or other rela- 
tives, domestics, 


A family, in its 
s.44 


In its ordi- 


or servants, residing together in 


lington, 81 Conn. 326, 329; Race v. 
Oldridgey 90 Ill. 250, 252, 32 AmR 
27; Chicago, etc., R. Co.<v. Chisholm, 
79 Ill. 584, 587; Cole v.\Bentley, 26 
Tll, A. 260, 262; Emerson v. Leonard, 
96" owa Si) /3435'5657 NW, ibese oe 
AmSR 372; Parsons v. Livingston, 11 
Iowa 104, 106, 77 AmD 135; Rollings 
¥. Eivans; 23S) C si6. 308 a2 Gamat 
v. Du 'Bose, 5 S. C.. 493, 500]; Web- 
ster Int. D. [quot Betts v. Mills, 8 
Okl. 351; 356, 58, P. 957); In re Me- 
Gowan, 170 Fed.:493, 494; In re Fink- 
lea, 153 Fed, 492, 498; Poor v. Hudson 
Ins. Co., 2 Fed. 432, 437; In re Lamb- 
son, 14. F. Cas. No. 8,029,°2 Hughes 
233; Bones vy. State, 117 Ala. 146, 
23 S 485; Lawson vy. Lawson, 158 Cal. 
446, 111 P 854;3In' re: Gird,’ 157°> Cal: 
534, 108 P 499, 137 AmSR 131; Blythe 
v., Ayres; "96" Cal. 532; "592; 81° Pot: 
19 LRA 40; Perkins v. Morgan, 36 
Colo. 360,85 P 640, 641; Gilman v. 
Matthews, 20 Colo. A. 170, 77-P 366, 
369; Straight v. McKay, 15 Colo. A. 
60, 60 P 1106; Kelly v. Canon, 6 Colo. 
A, 465, 41 P 833; Crosgrove vy. Cros- 
grove, 69 Conn.’ 416, 422) 38 A 219+ 
Hart v. Goldsmith, 51 Conn. 479, 480; 
Hogg v. Lobb, 12: Del. (399; 401,32 
A 631; Forlaw v. Augusta Naval 
Stores Co., 124 Ga. 261, 52 SH 898, 
902; Norwegian Old Peoples’ Home 
Soc. v. Wilson, 176 Til. 94,'96, 52 NE 
41; Rock v. Haas, 110 Tll. 528, 533: 
Schlesinger v. Keifer, 30 Ill. A. 258; 
Hudson v. King, 23 Ill. A. 118; Fer- 
guson v. Smethers, 70 Ind. 519, 521, 
36 AmR 186; Nye v. Grand Lodge 
A Oy.) We, . 9 = Inds AS KOH Ata Ge ei 
429, 436; In re Bishop, 130 Iowa 250, 
106 NW 637, 638; Fullerton v. Sher- 
rill, 114 Iowa ’511, 512, 87 NW 419; 
Neasham v. McNair, 103 Iowa 695, 
696, 72 NW _ 773, 64 AmSR 202, 38 
LRA 847; Menefee v. Chesley, 98 
Iowa 55, 58, 66 NW 1038; Linton v. 
Crosby, 56 Iowa 386, 389, 9 NW 811, 
41 AmR 107; Arnold’ v. Waltz, 53 


Iowa 706, 707, 6 NW 40, 36 AmR 
248; Tyson v.. Reynolds, 52 Towa 
431, 3 NW 469; Zimmerman v, 


Franke, 34 Kan. 650, 654, 9 PB» 747; 
Mullins v. Nordlow, 170 Ky. 169, 
185 SW 825; Scott’s Case, 117 Me. 
436, 104 A 794; Robbins vy. Bangor 
R., etc., Co.> 100 Me: 496, 62 A 136, 
141, 1 LRANS 963; Pearre v. Smith, 
110 Md. 531, 73 A 141, 142; Cowden’s 
Case, 225 Mass. 66, 113 NE 1036; 
Dodge v.. Boston, ete., R. Corp., 154 
Mass. 299, 301, 28 NE 248, 13 LRA 
318; Pearson vy. Miller, 71 Miss. 379, 
387, 14 S 781, 42 AmSR 470; Peeler 
Vv. Peeler, 68 Miss! 141, 145, 8° S 392; 
Wentz v. Chicago, ete, R. Co., 259 
Mo. 450, 471, 168 SW 1166, 1172, Ann 
Cas1916B 317 [quot Cyc]; Ridenour- 
Baker Grocery Co. v. Monroe, 142 
Mo. 165, 170, 48 SW 633; Kleinberge 
v. Kinealy, (Mo. A.) 193 SW 981, 
983; Peterson vy. National Council K. 
L. S., 189 Mo. A. 662, 671, 175 SW 
284 [quot Cyc]; Forbes y. Groves,134 
Mo. A. 729, 115 SW 451, 452; Colter 
v. Luke, 129 Mo. A. 702, 108: SW 
608, 609; Birch v. Birch, 112 Mo. A. 
157, 86 SW 1106, 1108; Jarboe v.- Jar- 


boe, 106 Mo, A. 459, 79 SW 1162, 
1163; Duncan iv, Frank, 8 Mo. <A, 
PRG, 289; Leake v. Lineas. 65 Nebr. 


859, 91 NW 874, 93 NW 1019, 62 LRA 
190; Dorrington v. Myers, 11 Nebr. 


Se ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Y 


one house or upon the same premises;** a collective 
body of persons living together in one house or 
within the curtilage;*? a collective body of persons 
who form one household under one head and one 
domestic government ;**® those, who live under the 
same roof with the pater familias, who form his 
fireside ;*° all members of the household living un- 
der the authority of the head thereof;5° a house- 
hold composed of parents or children, or other rela- 
tives, or domestics and servants;*! an entire house- 
hold;*? a household;°? members of the domestic 
cirele;°* any group of persons constituting a dis- 
tinct domestic body;°* the personnel of the home.** 
Also, in a narrower sense, all the persons of the 
same blood living together in the household;5’ a 
collection of persons having association by reason 


388, 390, 9 NW 555; Barney v. Leeds, 
51 N. H. 253, 265; Valentine v. Lloyd, 
‘4 AbbPrNS (N. Y.) 371, 373; Regan 
v. Zeeb, 28 Oh. St. 488, 485; Cooper 
v. Cooper, 24 Oh. St. 488; Rolator v. 
King, 13 Okl. 87, 73 P 291; Yerkes v. 
Stetson, 211 Pa. 556, 558, 61 A’113; 
Beilstein v. Beilstein, 194 Pa. 152, 
154,455 A 73, 75 -AmSR*692') Bair: v: 
Robinson, 108 Pa. 247, 249, 56 AmR 
198; Fant v..Gist, 36S. C. 576, 15 SE 
721; Moyer v. Drummond, 32 S. C. 
165, 167, 10 SE 952, 17 AmSR 850, 
7 LRA 747; Wilson v. Cochran, 31 
Tex. 677, 680, 98 AmD 553; Floyd v. 
State, (lex. 'Cr.)*. 68 .SW.-'690,-691; 
Goode v. State, 16 Tex. A. 411, 415. 


46. Union Trust Co. v. Cox, 55 
en 68, 155. P 206, 209,, LRAITI1LTC 


rigs Goode v. State, 16 Tex. A. 411, 


414, 

48. Century D. [quot Danielson v. 
Wilson, 73 Ill. A. 287, 299; Peterson 
v. National Council K. L. S., 189 Mo. 
A. 662, 175 SW 284, 285; Matter of 
Shedd, 60 Hun 367, 369, 14 NYS 841; 
Betts v. Mills, 8 Okl. 351, 356, 58 P 
957; Yerkes v. Stetson, 211 Pa. 556, 
61 A 113, 1141; Wentz v. Chicago, 
etc., R. Co., 259 Mo. 450, 471, 168 SW 
1166, 1172 [quot Cyc]. 

49. In re Finklea, 153 Fed. 492, 
493; Bones y. State, 117 Ala. 146, 
23 S 485; Perkins v. Morgan, 36 
Colo. 360, 85 P 640, 641; Gilman v. 
Matthews, 20 Colo. A. 170, 77 P 366, 
369; Straight v. McKay, 15 Colo. A. 
60, 60 P 1106; Kelly v. Canon, 6 Colo. 
A. 465, 41 P 833; Hart v. Goldsmith, 
51 Conn. 479, 480; Forlaw v. Augusta 
Naval Stores Co., 124 Ga. 261, 52 SE 
898, 902; Schlesinger v.,Keifer, 30 Ill. 
A. 253; Hudson v. King, 23 Ill. A. 
118, 120; In re Bishop, 130 Iowa 
250, 106 NW 637, 638; Neasham v. 
McNair, 103 Iowa 695, 72 NW 773, 64 
AmSR 202, 38 LRA 847; Menefee v. 
Chesley, 98 Iowa 55, 66 NW _ 1038; 
Battev v. Barker, 62 Kan. 517, 519, 
64 P 79, 56 LRA 33; Robbins v. 
Bangor R., etc., Co., 100 Me. 496, 62 
A 136, 141, 1 LRANS 963; Pearre v. 
Smith, 110 Md. 531, 73 A 141; Dodge 
v. Boston,- ete, R. Co., 154 Mass, 
299, 301, 28 NE 243,13 LRA 318; 
Pearson v. Miller, 71 Miss. 379, 14 S 


731, 42 AmSR 470; Wentz v. Chicago, 
etc. R. Co., 259 Mo. 450, 168 SW 
1166, 1172, AnnCas1916B 317. [quot 


Cye]; Ridenour-Baker Grocery Co. v. 
Monroe, 142 Mo. 165, 43 SW 633; 
Forbes v. Groves, 134 Mo. A. 729, 
115 SW 451, 452; Birch v. Birch, 112 
Mo. A. 157, 86 SW 1106, 1108; Dun- 
ean v. Frank, 8 Mo. A. 286; Leake 
vy. Lucas, 65 Nebr. 359, 91 NW 374, 
93 NW. 1019, 62 LRA 190; Peo. v. 
59 NYS 


Sagazei, 27 Misc. 727, 733, 

701; Cooper vy. Cooper, B44 SOU Sts 
488: Bair v. Robinson, 108 Pa. 247, 
56 AmR 198; Fant v. Gist, 36 S. €: 


SE 721; Goode v. State, 16 
Tex. A. 411, 414; Rex v. Darlington, 
4 T. R. 797, 800, 100 Reprint 1308 
[quot In re Bennett, 134 Cal. 320, 323, 


66 P 370]. 
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50. Bouvier L. D._ [auot Nor- 
wegian Old Peoples’ Home Soc. Vv. 
Wiison) 176 Tl, 94, 99, 52 NE 41; 
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Race v. Oldridge, 90 Ill. 250, 252, 32 
AmR 27; Danielson v. Wilson, 73 Ill. 
A. 287, 299; Floyd v. State, (Tex. Cr.) 
68 SW 690, 691]; Century D. [quot 
St. John v. Dann, 66 Conn. 401, 405, 
34 A’ 110; Wood v. Wood, 63 Conn. 
324, 327, 28 A 5201; Webster int. D. 
{quot Betts v. Mills, 8 Okl. 851, 356, 
58 P 957]; In re Jessup,. 81 Cal. 408, 
424, 21 P 976, 22 P 742, 1028, 6 LRA 
594; Perkins v. Morgan, 36 Colo. 
360, 85 P 640; Cheshire v. Burling- 
ton, 31 Conn. 326, 329; Hogg v. Lobb, 
12 Del. 399, 401, 32 A 631; Mullins 
v. Nordlow, 170 Ky. 169, 185 SW 
825; Galligar v. Payne, 34 La. Ann. 
1057, 1058; Wentz vy. Chicago, etc., R. 
Co., 259 Mo. 450, 168 SW 1166, 1172, 
AnnCas1916B 317 [quot Cyc]; Peo. 
v. Sagazei, 27 Misc. 727, 733, 59 NYS 
701; Beilstein v. Beilstein, 194 Pa. 
152, 154, 45.A 738, 75 AmSR 692. 

51. Goode v. State, 16 Tex. A. 411, 
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Brett v. Donaghe, 101 Va. 786, 
45 SE 324, 325. 

53. In re Finklea, 153 Fed. 492, 
493; In re Lambson, 14 F. Cas, No. 
8,029, 2 Hughes 233; Bones v. State, 
117 Ala. 146, 23 S 485; In re Jessup, 
81 Cal. 408,424, 21 P 976,22 P 742, 
1028, 6 LRA 594; Perkins v. Morgan, 
36 Colo. 360, 85 P 640, 641; Gilman 
v. Matthews, 20 Colo. A. 170, 77 P 
366, 369; Straight v. McKay, 15 Colo. 
A. 60, 60 P 1106; Kelly v. Canon, 6 
Colo. A. 465, 41 P 833; Hoadly v. 
Wood, 71 Conn. 452, 456, 42 A 263; 
Wood v. Wood, 63 Conn, 324, 328, 28 
A 520; Hart y. Goldsmith, 51 Conn. 
479, 480; Cheshire v. Burlington, 31 
Conn. 326, 329; Hogg v. Lobb, 12 Del, 
399, 401, 32 A 631; Forlaw_v. Augusta 
Naval Stores Co., 124 Ga. 261, 52 
SE 898, 902; Peo. v. Tait, 261 Ill. 
197, 103 NE_ 750, 753; Norwegian 
Old Peoples’ Home Soc. vy. Wilson, 
176 Ill. 94, 99, 52 NE 41; Race v. 
Oldridge, 90 Ill. 350, 852, 32 AmR 
27; Chicago, ete., R. Co. v. Chisholm, 
79 Ill. 584, 587; Schlesinger v. Keifer, 
30 Ill. A. 253; Cole v. Bentley, 26 Ill. 
‘A. 260, 262; Hudson v. King, 23 Ill. 
A. 118, 120; Nye v. Grand Lodge A, O. 
U. W.,; Ind. A. 131, 36 NE 429, 
436; In re Bishop, 130 Iowa 250, 106 
NW 637, 638; Neasham v. MeNair, 
103 Iowa 695, 72 NW 773, 64 AmSR 
202, 38 LRA 847; Menefee v. Ches- 
ley, 98 Iowa 55, 66 NW 1038; Par- 
sons v. Livingston, 11 Iowa .104, 106, 
77 AmD 135; Zimmerman v. Franke, 
34 Kan. 650, 654, 9 P 747; Robbins v. 
Bangor R., etc, Co., 100 Me. 496, 
62 A 136, 141, 1 LRANS 9638; Pearre 
v. Smith, 110 Md. 531, 73 A 141, 142; 
Pearson v. Miller, 71 Miss. 379, 14 
S 731, 42 AmSR 470; Wentz v. Chi- 
cago, etc., R. Co., 259 Mo., 450, 168 
sw 1166, 1172, AnnCas1916B 317 
[quot Cyc]; Ridenour-Baker Grocery 
Co. v. Monroe, 142 Mo. 165, 43 SW 
633; Forbes v. Groves, 134 Mo, A. 
729, 115 SW 451, 452; Birch v. Birch, 
1412 Mo, A. 157, 86 SW 1106, 1108; 
Duncan v. Frank, 8 Mo. A. 286; Leake 
v. Lucas, 65 Nebr. 359, 91 NW 374, 
93 NW 1019, 62 LRA 190; Cooper v. 
Cooper, 24 Oh. St. 488; Bair v. Rob- 
inson, 108 Pa, 247, 56 AmR 198; Me- 
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of marriage;>> the group comprising the husband 
and wife and their dependent children;*° the group 
comprising a husband and wife and their dependent 
children, constituting a fundamental unity in the 
organization of society.®° 

The relation existing between persons constituting 
a family, in the ordinary sense of the term, must 
be of a permanent and domestic character,®! and 
not that of persons abiding temporarily together 
as strangers.®? In any event a person to be a mem- 
ber of a family must be a member in good faith.* 
In legal contemplation, whomsoever it is the natural 
or moral duty of one to support or is dependent 
upon him for support may be considered and treated 
as a member of his family.* 

No definite number of persons is necessary to con- 


Cullough v. Gilmore, 11 Pa. 370, 373; 
Fant v. Gist, 36S. C. 576, 15 SE 721; 
Goode v. State, 16 Tex. A. 411. 

54 In re Jessup, 81 Cal. 408, 424, 
211%) 3976, 225 °P 742.2 3028,--6 Teas 
594; Hogg v. Lobb, 12 Del. 399, 401, 
32 A 631; Carmichael v. Northwest- 
ern Mut. Ben. Assoc., 51 Mich. 494, 
496, 16 NW 871; Wentz v. Chicago, 
ete., R. Co., 259 Mo. 450, 168 SW 1166, 
1172, AnnCasi916B 317 [quot Cyc]; 
Spencer v. Spencer, 11 Paige (N. Y.) 
159, 160 [quot Amsterdam First Nat. 
Bank v. Miller, 24 App. Div. 551, 554, 
49 NYS 981]; Whelan v. Reilly, 3 
W. Va. 597, 610. 

55. Carmichael v. Northwestern 
Mut. Ben. Assoc., 51 Mich. 494, 496, 
16 NW 871; State v. Hays, 105 Minn. 
399, 117 NW 615, 616. 

56. January v. Marler, 274 Mo. 
543, 547, 203 SW 817. 

57. Hogg. v. Lobb, 12 Del. 399, 401, 
32 A 631; Wentz v. Chicago, etc., R. 
Co., 259 Mo. 450, 168 SW 1166, 1172, 
AnnCas1916B 317 [quot Cyc]; Beil- 
stein v. Beilstein, 194 Pa. 152, 154, 45 
A. 73, 75 AmSR 692. 

58. Hill v. Moore, 85 Tex. 335, 19 
SW 162, 164. 

59. Floyd County v. Wolfe, 138 
Iowa 749, 117 NW 32, 33. 

_60. Webster Int. D, [quot Finn v. 
Eminent Household of Columbia 
Woodmen, 163 Ky. 187, 173 SW 349, 


350].° 

61. Rolator v. King, 13 Okl. 387, 
73 P 291, 292. See also Cole v. Bent- 
ley, 26 Ill. A. 260, 262 (the elements 
of a family consist of certain per- 
sons in certain relation). 

[a] The loss of any member by 
death, or severance by other means . 
of these relations, must affect the 
collective body in its composition 
and constitution. Cole v. Bentley, 26 
ll. A. 260, 262. See also infra text 
and notes 71-73. 

62. Kopetovske v. New York Mut. 
L. Ins. Co., 187 Fed. 499, 506, 111 CCA 
265 [cit Cyc]; Tyson v. Reynolds, 52 
Iowa, 431, 8 NW 469; Galligar v. 
Payne, 34 La. Ann. 1057, 1058; Wentz 
v. Chicago, etc., R. Co., 259 Mo. 450, 
168 SW 1166, 1172, AnnCas1916B 317 
[quot Cyc]; Peterson v. National 
Council K. L. S., 189 Mo. A. 662, 671, 
175 SW 284; Duncan v. Frank, 8 Mo. 
A. 286, 289; Rolator v. King, 13 Okl. 
37, 39; 73 .P 291. To. same - effect 
Wilson v. Cochran, 31 Tex. 677, 680, 
98 AmD 553. 

“Persons lawfully residing  to- 
gether, but without being related or 
in any wise connected, do not con- 
stitute a family.” Union Trust Co. 
v. Cox, 55 Okl. 68, 155 P 206, 209, 
LRA1917C 356. 

63. Whitehead v. Tapp, 69 Mo. 
415; Union Trust Co. v. Cox, 55 Okl. 
68, 155 P 206, 209, LRA1917C 356. 

[a] Violation of law.—The per- 
sons who dwell together must not, 
in the fact of so doing, be violators 
of the law of the land. Whitehead 
v. Tapp, 69 Mo. 415. : 

64. Bell v. Keach, 80 Ky. 42, 46 
{quot Finn v. Eminent Household of 
Columbia Woodmen. 163 Ky. 187, 173 
Sw 349, 351]. To same. effect Law- 
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stitute a family when the term is used in its pri- 
mary sense;*° however, there must be at least two 
persons, for it is obvious that a collection of per- 
sons must consist of more than one person.°® Never- 
theless one person may be deemed a family ** where 
the statute °S or other instrument ®® in which the 
word is employed intends this to be the meaning of 


the word. 


Existence of children within the group of per- 
sons is not a necessary element of a family.’? 
The proper elements neces- 
sary to constitute a family being present," it is 
not essential that the persons actually reside to- 
except where this 
may be required by statute’? or by the intent or 


Residing together. 
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gether in one house or place, 


son v. Lawson, 158 Cal. 446, 111 P 
354, 355; Lawson v. Lawson, 15 Cal. 
A. 496, 115 P 461, 462, 464; Smith v. 
Wildman, 37 Conn. 884, 887; Sheehy 
v. Scott, 128 Iowa 551, 104 NW 1139, 
1140, 4 LRANS 365; Fox v. Waterloo 
Nat. Bank, 126 Iowa 481, 102 NW 
424; Seymour v. Cooper, 26 Kan. 539, 
543; Wilson v. Wilson, 101 Ky. 731, 
42 SW 404; Bell v. Keach, 80 Ky. 
42, 46; Ferbrache v. Grand Lodge 
AOL! W.., 89) Mo. A? 1268/5274; Elot- 
man v. Grand Lodge B. L. F., 73 Mo. 
A. 47; Hamilton v. Fleming, 26° Nebr. 
240, 41 NW _ 1002, 1004; Supreme 
Council C. B. L. v. MecGinness, 59 Oh. 
St. 531, 53 NE 54,.56; Whitehead. v. 
Nickelson, 48 Tex. 517, 528; Drought 
v. Stallworth, 45 Tex. Civ. A. 159, 
100: SW 188, 189; Barry v. Haile, 2 
Tex. Civ. A. 668, 21 SW 783, 784. 
{a] Determination of relation.— 
(1) The following general rules de- 
termine when the relation of a fam- 
ily, as contemplated by law, exists: 
First, it is one of social status, not 
of mere contract; second, legal or 
moral obligation on the head to sup- 
port the other members; third, cor- 
responding state of dependence on 
the part of the other members for 
this support. Rolator v. King, 13 
Okl. 37, 73 P 291, 292; Roco v. Green, 
50 Tex. 483, 490; American Nat. Bank 
Weenurer, sl Tex! Civ. “Al 17 Sw 
784, 788. (2) “To constitute one or 
more persons, with another, living 
together in the same house, a ‘fam- 
ily,’ it must appear they are being 
supported by that other in whole or 
in part, and are dependent on him 
therefor, and, further, that he is un- 
der a natural or moral obligation to 
* render such support.” 2 Words & 
Ph. p 462 [quot Carle v. Bamberger, 
(Okl.) 158 P 599, 600]. (3) The word 
“family” cannot be construed to in- 
clude persons not dependent upon a 


member. Supreme Council C. B. L. 
v. McGinness, 59 Oh. St. 531, 53 NE 
54, 56. 

65. Poor v. Hudson Ins. Co., 2 


Fed. 432, 437; Wentz v. Chicago, etc., 
R. Co., 259 Mo. 450, 168 SW 1166, 
1172, AnnCas1916B 317 [quot Cyc]; 
Moyer v. Drummond, 82 S. C. 165, 
ae 10 SE 952, 17 AmSR 850, 7 LRA 

66. In re Opava, 235 Fed. 779, 781; 
Bones v. State. 117 Ala. 146, 147, 23 
S 485; Keiffer v. Barney, 31 Ala. 
192; Lamb’s Hst., 95 Cal. 397, 407, 30 
P 568; Rock v. Haas, 110 Jll. 528, 
533; Deere v. Chapman, 25 Ill. 610, 
612> 79 Amp 350; “Miles v2) U! 'Si'% 
Ind. T. 11, 108 SW 598, 599; Fullerton 
v. Sherrill, 114 Iowa 511, 87 NW 419, 
420; Emerson v. Leonard, 96 Iowa 
311, 65 NW 153, 154, 59 AmSR 372; 
Tyson v. Reynolds, 52 Iowa 431, 3 
NW 469: Weaver v. Chicago First 
Nat. Bank, 76 Kan. 540, 94 P 2738, 
277. 123 AmSR 155, 16 LRANS 110; 
Cross v. Benson, 68 Kan. 495, 75 P 
558, 560, 64 LRA 560; Ellinger v. 
Thomas, 64 Kan. 180, 67 P 529, 580; 
Battey v. Barker, 62 Kan. 517, 64 P 
79, 56 LRA 33; Aimmerman  v. 
Franke, 34 Kan. 650, 9 P 747, 750; 


FAMILY 


[§ 3] 


dren,’® whether 


[§ 4] 


Woodworth v.. Comstock, 10 Allen 
(Mass.) 425; Wentz v. Chicago, etc., 
R. Co., 259 Mos 450, 168 SW 1166, 
1172, AnnCas1916B 317 [quot Cyc]; 
Elliott v. Thomas, 161 Mo. A. 441, 143 
SW 568, 564; McCanna v. Anderson, 
6 N. D. 482, 71 NW 769, 770; Union 
Trust Co. v. Cox, 55 Okl. 68, 155 _P 
206, 209,. LRA1917C 356 [cit Cyc]; 
Betts v. Mills, 8 Okl. 351, 58 P 957, 
958; Hesnard v. Plunkett, 6 S. D. 73, 
60 NW 159, 161; Bahn v. Starcke, 89 
Tex. 203, 34 SW 108, 105, 59 AmSR 
40. 

67. Coleman vy. Bosworth, 180 
Iowa 975, 164 NW 238, 240; Bates 
v. Dewson, 128 Mass. 334; Brooklyn 
Masonic Relief Assoc. v. Hanson, 5% 
Hun 149, 6 NYS 161. 

68. Berry v. Hanks, 28 Ill. A. 51; 
Coleman v. Bosworth, 180 Iowa 975, 
1€4 NW 238, 240; Bates v. Dewson, 
128 Mass. 334 [quot In re Newman, 
222 Mass. 568, 111 NE 359, 362, LRA 
1916C 1145]. 

[a] A deserted wife without chil- 
dren is a “family” within the mean- 
ing of an exemption law. Berry v. 
Hanks, 28 Ill. A. 51. 

69. Brooklyn Masonic Relief Assoc, 
v. Hanson, 53 Hun 149, 6 NYS 161. 

fa] Surviving child.—The term 
“family,” in the charter of a benefit 
association, stating its object to be 
the relief of the distressed, injured, 
sick, or disabled members of the as- 
sociation, and their immediate fami- 
lies, was construed to include the 
only child of a member, although his 
wife was divorced for her fault; and 
it was held that the fund should be 
payable to such child, in preference 
to a brother of deceased, even though 
the latter lived with deceased. Nor- 
wegian Old People’s Home Soe. v. 
Wilson, 176 Ill. 94, 97, 54 NE 41. 

{[b] Surviving wife.—In an appli- 
cation for membership in a mutual 
life insurance company, designating 
the applicant’s family as a benefi- 
ciary, the word ‘family’? means the 
person who constituted his house- 
hold or family. Where the widow 
is the only surviving member, she 
alone fills the meaning of the term 
“family,” although at the time of the 


application the applicant had a 
daughter who was a member of his 
family. Brooklyn Masonic Relief 
Assoc. v. Hanson, 53 Hun 149, 6 
NYS 161. 

70. Berry v.-Hanks, 28 Ill. A. 51; 
Valentine v. Lloyd, 4 AbbPrNS 
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71. See supra this section. 

72. State v. Finn, 8 Mo. A. 261, 
264; Young Men’s Mut. L. Assoc. vy. 
Harrison, 10 Oh. Dec. (Reprint) 786, 
23 CincLBul 360; Putman v. South- 
Seay ane: Co., 21. Or. 1230, 27 P1033; 

73. Knights of Columbus v. Rowe 
70 Conn. 545, 40 A 451, 452; Rock v. 
Haas, 110 Ill. 528, 532; Smith v. Bos- 
ton, ete., R. Relief Assoc., 168 Mass, 
213, 46 NE 626, 627. 

{a] In defining “domicile.’—The 
word “family,” as used in the sec- 
tion of the code defining “domicile,” 


See also infra § 5. 


| 318; 


x 
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circumstances in connection with which the term is 
employed.“ And especially is this true where the 
term is used in its enlarged sense.’® 

C. Restricted Sense. 
sense the term includes only parents and their ehil- 


In a more restricted 


living together or not;*? but the 


term, as commonly understood, is not so limited.” 
D. Enlarged Sense. 
quently used in common speech without reference 
to any established household, but merely for the 
purpose of indicating the individuals related, as hus- 
band and wife or parents and echildren.*® In another 
sense it includes such persons as are descendants 
of a common aneestor,®® all descended from a com- 
mon stock,*! it being said that its strict meaning as 


The word is fre- 


conveys the idea of thexunity of the 
household in which are gathered the 
members of the family as one collec- 
tive body under the management of 
the head thereof, or to which the 
head of the family, although called 
away by the demands of business at 
times, constantly returns or expects 
to return. Forlaw v. Augusta Naval 
anoles Co., 124 Ga. 261, 52 SH 898, 

Wk 

74. Dodge v. Boston, etc., Corp., 
154 Mass. 299, 28 NE 243, 138 LRA 
Andrews v. Andrews, 7 Heisk. 
(Tenn.) 234, 243. 

75. See infra § 4. 

76. Bouvier L. D. [quot Brooks v. 
Collins, 11 Bush (Ky.) 622, 626]; 
Webster Int. D. [quot Betts v. Mills, 
8.) Okl (851, .356,.558 Pi 901s Nye wv. 
Grand Lodge A. O. U. W., 9 Ind. A. 
131, 36 NE 429, 436; Floyd County 
v. Wolfe, 138 Iowa 749, 117 NW 382; 
Finn v. Eminent Household of 
Columbia Woodmen, 163 Ky. 187, 
173 SW 349; Wentz v. Chicago, etc., 
R. Co., 259 Mo. 450, 168 SW 1166, 
1172, AnnCasi916B 317 [auot Cye]; 
Higgins v. Baltimore Safe Deposit, 
ete: Co., h2a7- Mads Ta 4 296 ak soe. 

77. Higgins v. Baltimore Safe De- 
posit, ete:, .Co., 127 Md. 171, 174, 96 
A 822. 

Necessity of residing together sce 
supra § 2; infra § 4. 

78. Wentz v. Chicago, ete, R. Co., 
259 Mo. 450, 168 SW 1166, 1172, Ann 
Cas1916B 317 [quot Cyc]; Bair v. 
en 108 Pa. 247, 249, 56 AmR 
Century D. [quot Norwegian 
Old People’s Home Soe. vy. Wilson, 
176 Ill. 94, 97, 52 NE 41; Danielson 
v. Wilson, 73 Ill. A. 287, 299; Betts 
v. Mills, 8 Okl. 351, 356, 58 P 957]; 
In re Bennett, 134 Cal. 320, 323, 66 P 
370; Crosgrove v. Crosgrove, 69 Conn, 
416, 422, 38 A 219; Wentz v. Chicago, 
etc., R. -Co., 259 Mo. 450, 168 SW 
1166, 1172, AnnCas1$16B 317 [quot 
Cyc]; Matter of Shedd, 60 Hun 367, 
370, 14 NYS 841; Howard v. Mar- 
shall, 48 Tex. 471, 476. 

80. Bouvier L. D. [quot Brooks v. 
Collins, 11 Bush (Ky.) 622, 6261; In 
re Lambson, 14 F. Cas. No. 8,029, 2 
Hughes 233; In re Bennett, 134 Cal. 
320, 328, 66 P 370 [cit Dodge v. Bos- 
ton, ete., R. Corp., 154 Mass. 299, 28 
NE 243, 18 LRA 318]; Hoadly v. 
Wood, 71 Conn. 452, 456, 42 A 263; 
Norwegian Old People’s Home Soc. v. 
Wilson, 176 Ill. 94, 99, 52 NE 41 {eit 
2 Story Eq. Jur. (13th ed) § 1065b]; 
Nye v. Grand Lodge-A. O. U. W., 9 
Ind. A. 131, 36 NE 429, 486; Dodge 
v. Boston, ete., R. Corp., 154 Mass. 
299, 301, 28 NE 243, 13 LRA 318; 
Marsh vy. Supreme Council A. L. of 
H., 149 Mass. 512, 517, 21 NE 1070, 
4 LRA 382 [cit Webster D.; Wor- 
cester D.]; Peeler v. Peeler, 68 Miss. 
141, 145, 8 S 392; Wentz vy. Chicago, 
ete., R. Co., 259 Mo. 450, 168 SW 
oe ee je 317 [quot 
S > McCullou v. Gilmore, 4 
370. 373. gs fe; der a, 

81. Brett v. Donaghe, 101 % 

45 SH 324, 325. rt eee 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number, 


thus used in this connection is ‘‘children,’? 82 and 
that this is the meaning that should be given it 
unless the context shows the term to have been 
Nevertheless the term 
has been extended to include the issue of the an- 
cestor’s children,** all his descendants,®°> the whole 
group of persons thus related by blood,’* and is 
even said to be as broad as the word ‘‘relatives,’’ 
which includes relatives by affinity as well as by 
Further, the word ‘‘family’’ has been 


used in a different sense.8? 


blood.87 
82. Moredock jy. 


Moredock, 
Hea 63> SLT: 


‘¢ Raynolds y. Hanna, 
55 Fed. 783, 786; In re Simon, 55 
Conn. 239, 11 A 36, 37; Hughes v. 
Pureell, 135 Ga. 174, 68 SH 1111; 
Coleman v. Grimes, 110 SW 349, 350, 
33 KyL 455; Bangor v. Deer Isle, 1 
Me. 329, 332; Wentz v. Chicago, etc., 
R. Co., 259 Mo. 450, 168 SW 1166, 
1172, AnnCasi916B 317 [quot Cyc]; 
Amsterdam First Nat. Bank v. Mil- 
ler, 24 App. Div. 551, 49 NYS 981, 
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982; Dominick v. Sayre, 5 N. Y. 
Super. 555, 569, 8 NYLegObs 278; 
Peo. v. Sagazei, 27 Misc. \727, 59 


NYS 701, 705; Spencer v. Spencer, 11 
Paige (N. Y.) 159; Chillisquaque v. 
Lewisburg, 2 Pennyp..(Pa.) 487, 490; 
Rollings v. Evans, 23 S. C. 316, 327; 
Bradley v. Rodelsperger, 3 S. C. 226, 
227; Phillips v. Ferguson, 85 Va. 509, 
8 SE 241, 243, 17 AmSR. 78, 1 LRA 
837; Whelan v. Reilly, 3 W. Va. 597, 
OL0sePiece, sw. (Clarke, 34 Ch. Dei672, 
674; In re Terry, 19 Beav. 580, 52 
Reprint 476; White v. Briggs, 15 Sim. 
17, 30, 38 HngCh 17, 60 Reprint 522; 
In re Parkinson, 1 Sim. N. S. 242, 
246, 40 HngCh 242, 61 Reprint 94; 
Barnes vy. Patch, 8 Ves. Jr. 604, 607, 
32 Reprint 490; Campbell v. Mooney, 
17 CanLJ 226; McKinnon v. Spence, 
20 Ont. L. 57, 13 OntWR 186, 14 Ont 
WR 1144; Harkness v. Harkness, 9 
Ont. L. 705; Re Wilkie, 7 OntWR 
473; Anderson v. Bell, 29 Grant Ch. 
(U. C.) 452, 454; Ex p. Allison, 51 
Que. Super. 188, 190. 
83. Peo. v. Feilen, 58 Cal. 218, 
225, 41 AmR 258; Wentz v. Chicago, 


ete., R. Co., 259 Mo. 450, 168 SW 
1166, 1172, AnnCas1916B 317 [quot 
Cye]; Phillips v. Ferguson, 85 Va. 


509, 514, 8 SE 241,.17 AmSR 78, 1 
LRA 837; Gregory v. Smith, 9 Hare 
708, 710, 41 EngCh 708, 68 Reprint 
698 [quot Anderson v. Bell, 29 Grant 
Ch .GUt °C.) 45270454]. 

84. Wentz v. Chicago, etc., R. Co., 
259 Mo. 450, 168 SW 1166, 1172, Ann 
Cas1916B 316 [quot Cyc]; Robinson 
v. Waddelow, 8 Sim. 134, 8 EngCh 
134, 59 Reprint 54. 

85. Brown v. Anderson, 88 Ky. 
577, 11° SW __ 607) 26038;° 14° Ky Lie 107; 
Taylor v. Watson, 35 Md. 519, 527; 
Marsh y. Supreme Council A. L. H., 
149 Mass. 512, 21 NE 1070, 1072, 4 
LRA 382 [cit Webster D.; Worces- 
ter D.]; Wentz v. Chicago, etc., R. 
Co., 259 Mo. 450, 168 SW 1166, 1172, 
AnnCas1916B 317 [quot Cyc]; Den 
v. D’Hart, 3 No J. L. 481, 487; Wil- 
liams v. Williams, 20 L. J. Ch. 280, 
283: Williams v. Williams, 1 Sim. 
N. S. 358, 871, 40 EngCh 357, 61 Re- 
print 139. 2 , 

86. Century D. [quot Danielson v. 
Wilson, 73 Ill. A. 287, 299; Matter of 
Shedd, 60 Hun 367, 370, 14 NYS 841]; 
In re Jessup, 81 Cal. 408, 424, .21 P 
976, 22 P 742, 1028, 6 LRA 594; Goss 
viiHarris, °117 wi reat 2. — SE 
734; Norwegian Old People’s ome 
Soe. v. Wilson, 176 Ill. 94, 99, 52 NE 
41; Carmichael v. Northwestern Mut. 
Ben. Assoc., 51 Mich. 494, 496, 16 
NW 871; Wentz v. Chicago, etc. R. 
Co., 259 Mo. 450, 168 SW 1166, 1172, 
AnnCasi916B 317 [quot Cyc]; Am- 
sterdam First Nat. Bank v. Miller, 24 
App. Div. 551, 554, 49 NYS 981; Spen- 
cer v. Spencer, 11 Paige (N. Y.) 159, 
160; Supreme Council C. B. L. v. Mc- 
Ginness, 59 Oh. St. 531, 537, 53 NE 
54: Whelan v. Reilly, 3 W. Va. 597, 
610. 


87. Wentz v. Chicago, etc. R. Co., 


FAMILY 


single persons,®* 
sect,®® or a race 


259 Mo. 450, 168 SW 1166, 1172, Ann 
Cas1916B 3i7 [quot Cyc]; Tepper v. 
Supreme Council R. A., 61 N. J. Eq. 
638, 640, 47 A 460, 88 AmSR 449; } 
Goode v. State, 16 Tex. A. 411, 414. 

Hardiman vy. Herbert, 11 Tex. 
656, 659. 

{a] Two single persons. — Under 
the colonization laws, authorizing 
grants of certain quantities of land 
to families, it is held that two single 
men uniting in a petition for a grant 
of land constitute a family, within 
the meaning of the statutes. The 
courts, however, observe that if it 
was an open question, for the first 
time to be determined, they might 
feel no hesitancy in deciding that 
two single men did not constitute a 
family, in the proper acceptation of 
that term, but that what should be 
held to constitute a family, within 
the contemplation of the coloniza- 
tion laws, was a question of judicial 
construction and interpretation, which 
had been submitted to the authori- 
ties appointed and empowered to 
execute those laws, and that as it 
had been settled by contemporaneous 
construction and usage that two 
Single men may be regarded as a 
family, within the meaning of those 
laws, that determination will not be 
overthrown by the courts. The origi- 
nal construction of the term was 
doubtless given because it was the 
policy of the law to encourage the 
immigration of single men, as well 
as men with families, and that it 
should be construed and adminis- 
tered so as to accomplish that pur- 
pose. Hardiman v. Herbert, 11 Tex. 
656, 659. 

89. Carmichael v. Northwestern 
Mut. Ben. Assoc., 51 Mich. 494, 496, 
16 NW. 871. (“Shakers”). 


90. McCullough v. Gilmore, 11 Pa. 
370, 373. 
91. See supra §§ 1-6. 


92. [a] Included. —- Lawson  v. 
Lawson, 15 Cal. A. 496, 115 P 461, 
464; Seymour v. Cooper, 26 Kan. 539, 
543; Mullins v. Nordlow, 170 Ky. 169, 
185 SW 825, 828; Bell v. Keach, 80 
Ky. 42, 46; Carmichael v. North- 
western Mut. Ben. Assoc., 51 Mich. 
494, 496, 16 NW 171; Colter v. Luke, 
129 Mo. A. 702, 108 SW 608, 609; 
Ferbrache v. Grand Lodge A. O. U. 
W., 81 Mo. A. 268, 271; Union Trust 
Co. v. Cox, 55 Okl. 68, 155 P 206, 209, 
LRA1917C 356 [cit Cyc]; Yerkes v. 
Stetson, 211 Pa: 556,°61 A 1138; 114; 
Goode v. State, 16 Tex. A. 411, 414. 

{b] Father or mother. — Car- 
michael v. Northwestern Mut. Ben. 
Assoc., 51 Mich. 494, 496, 16 NW 171 

[ec] Divorced parent living with 
unmarried child.—Union Trust Co. v. 
Cox, 55 Okl. 68, 155 P 206, 209, LRA 
1916C 356 [cit Cyc]. h 

{d] Widowed mother. — Barry v. 
Hale, 2 Tex. Civ. A. 668, 21 SW 783, 


‘a Not included.— Lawson ev. 
Ni ee 158 Cal. 446, 111 P 354, 355. 
93. [a] Included. — Union Trust 


Co. v. Cox, 55 Okl. 68, 155 P 206, 209, 
LRA1917C 356 [cit Cyc]. 

94, [a] Included.—In re Jessup, 
81 Cal, 408, 424, 21 P 976, 22 P 742, 
1028, 6 LRA 594; Peo. v. Feilen, 58 
Cal. 218, 225, 41 AmR 258; Smith v. 
Wildman, 37 Conn. 384, 387; Mullins 
v. Nordlow, 170 Ky. 169, 185 SW 825, 
828; Carmichael v. Northwestern 
Mut. Ben. Assoc., 51 Mich. 494, 496, 
16 NW 871; Wentz v. Chicago, ete., 
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given a construction liberal enough to apply to two 


and also to designate a corps or 
or generation.®° 


[§ 5] E. Particular Persons Included. In con- 
formity with, but subject to, the definitions above 
given *! and depending upon the connection in which 
it is used, the term ‘‘family’’ may or may not in- 
clude: Parents ;® grandparents ;* children;®* adopt- 
ed children;®® adult children;®* children by former 


R. Co., 259 Mo. 450, 168 SW 1166, 
1172, AnnCas1916B 317 [quot Cyc]; 
Colter v. Luke, 129 Mo. A. 702, 108 
SW 608, 609; Amsterdam First Nat. 
Bank v. Miller, 24 App. Div. 551, 554, 
49 NYS 981; Spencer v. Spencer, 11 
Paige (N. Y.) 159, 160; Union Trust 
Co. v. Cox, 55 Okl. 68, 155 P 206, 209, 
LRA1917C 356 [cit Cyc]; Yerkes v. 
Stetson, 211 Pa. 556, 61 A 113, 114; 
Goode v. State, 16 Tex. A. 411, 414; 
Whelan y. Reilly, 3 W. Va. 597, 610. 

{[b] Son or daughter.—Carmichael 
v. Northwestern Mut. Ben. Assoc., 
d1 Mich. 494, 496, 16 NW 871. 

[ce] Child living with widowed 
parent.—Union Trust Co. v. Cox, 55 
Okl. 68, 155 P 206, 209, LRA1917C 
356 [cit Cyc]. 

[ad] Meaning children alone.—The 
admission by a person, or statement, 
that he had a family, does not imply 
or prove that he had a wife living, 
for it may have referred only to his 
children, or to a family of children 
surviving his wife. The word 
“family,” in common discourse, is 
frequently applied to children alone. 
Peo. v. Feilen, 58 Cal. 218, 225, 41 


AmR 258. 

95. [a] Included.—Anderson v. 
Royal League, 130 Minn. 416, 153 
NW 853, 855; Union Trust Co. v. 
Cox, 55 Okl. 68, 155 P 206, 209, LRA 
1917C 356 [cit Cyc]. 

[b] Unmarried woman and her 
adopted child.—Union Trust Co. v. 
Cox, 55 Okl. 68, 155 P 206, 209, LRA 
1917C -356': [eit “Cyc. 


[c] Widower and his adonted 
child.— Union Trust Co. v. Cox, 55 
Ok). 68, 155 P 206, 209, LRA1917C 


356 [cit Cyc]. 

[d] Not included.—In re Lamb- 
son, 14 F. Cas. No. 8,029, 2 Hughes 
233; Lancaster Nat. Bank v. Slavin, 
1 KyL 315; Carmichael v. North- 
western Mut. Ben. Assoc., 51 Mich. 
494, 16 NW 871; Hill v. Franklin, 
54°) Miss, 632,: 636; “Johnson- >v. 
a 54 Miss. 628, 28 AmR 


96. [a] Not included.—(1) Weber 
ve “Short, 765 Ala. 31; Dalton ’-v. 
Knights of Columbus, 80 Conn. 212, 
67 A -510, 511, 125 AmSR 1496, 11 
AnnCas 568; Hoadly v. Wood, 71 
Conn. 452, 456, 42 A 2638; Knights of 
Columbus v. Rowe, 70 Conn. 545, 550, 
40 A 451; Crosgrove v. Crosgrove, 69 
Conn. 416, 422, 38 A 219; Wood v. 
Wood, 63 Conn. 324, 327, 28 A 520; 
Hart v. Goldsmith, 51 Conn. 479, 480; 
Smith v. Wildman, 87 Conn. 384; 
Gillett v. Gillett, 207 Ill. 136, 69 NE 
942, 945; Chicago, etec.,,R. Co. v. Chis- 
holm, 79 Ill. 584, 587; Strawn v. 
Strawn, 53 Til. 268, 274; Blachley v. 
Laba, 63 Iowa 22, 18 NW 658, 659, 


50 AmR 724; Brooks v. Collins, 11 
Bush  (Ky.) 622, 626; Phelps v. 
Phelps, 143 Mass. 570, 10 NE 452; 
Andrews v. Andrews, 7  Heisk. 


(Tenn.) 234; Hoffman v. Neuhaus, 30 
Tex.''633, 636, '98 AmD 492. °(2) If 
the children branch out and become 
heads of new establishments, they 
cease to be members of their father’s 
family as the term is used in its 
primary sense. Rex v. Darlington, 
4 7T. R. 797, 800 [quot Battey v. Bar- 
Ker, 62° KKan. 517, 519, 64 P 79, 56 
LRA 338; Dodge v. Boston, etc., R, 
Corp., 154 Mass. 299, 301, 28 NE 248, 
13 LRA 318]. To same effect Phelps 


v. Phelps, 143 Mass. 570, 544, 10 NE 
452 [cit Bradlee v. Andréws, 137 
Mass. 50]. 
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marriage ;°? illegitimate echildren;9§ married chil- 
dren;°® grandchildren;* husband and children de- 
serted by the wife and mother;? wife and chil- 


dren;? brothers or sisters. Also 


lated by blood,® such as a husband or wife,® a hus- 
band and wife living together without children, 
servants, or any one at all may coristitute a fam- 


97. [a] Not included.—Smith v. 
Greeley, 67 N. H. 377, 30 A 4138, 414; 
Hutson. v. Jenson, 110 Wis. 26, 85 
NW 689, 693. 

98. [a] Included.—Bell v. Keach, 
80 Ky. 42, 44; Whitehead v. Tapp, 69 
Mo. 415; Union Trust Co. v. Cox, 55 
Ok]. 68, 155 P 206, 209, LRA1917C 
856 [cit Cyc]; Lane v. Philips, 69 
Tex. 240, 6 SW 610, 5 AmSR 41; 
Rex v. Barthos, (Que.) 17 CanCrCas 
459. 

99. [a] Not included.—Wood v. 
Wood, 63 Conn. 324, 28 A 520, 524; 

Hart v. Goldsmith, 51 Conn. 479; 
Goss v. Harris, 117 Ga. 345, 43 SE 
734, 735; Brokaw v. Ogle, 170 Ill. 
115, 48 NE 394, 397; Tyson v. Reyn- 
olds, 52 Iowa 431, 3 NW 469, 470; 
Whiting v. Whiting, 4 Gray (Mass.) 
236, 241; Roco v. Green, 50 Tex. 483, 
490; Trammell v. Neil, 1 Tex. Unrep. 
Cas. 51, 54. 

1. [a] Included.—Ladiga v. Ro- 
land, 2 How. (U. S.) 581, 588, 11 L. 
ed. 387; Townsend v. Townsend, 156 
Mass. 454, 31 NE 6382, 633; Wentz v. 
Chicago, etc., R. Co., 259 Mo. 450, 
168 SW 1166, 1172, AnnCas1916B 317 
[quot Cyc]; Union Trust Co. v. Cox, 
55 Okl. 68, 155 P 206, 209, LRA1917C 

- 356; Pringie v. McPherson, 2 S. C. 
Hq. 524, 544; Sanderlin v. Sanderlin, 
1 Swan (Tenn.) 441, 443; Rhodes v. 
Turpin, (Tenn...ChyeA.)¢ 57% -Sw.25351, 
357; Orange First Nat. Bank v. So- 
kolski, 62 Tex. Civ. A. 324,.131 SW 
818, 821; Robinson y. Waddelow, 8 
Sim. 134, 137, 8 EngCh 134, 59 Re- 
print 54; Rex v. Darlington, 4 T. R. 
797, 800, 100 Reprint 1308. 

{b] Not included.—Brett v. Don- 
aghe, 101 Va. 786; 45,.SE) 324, 325 
(the child of a son who was born 
and always resided in a distant state 
was not a member of the family). 

2. fa] Included. — Union Trust 
Co. v. Cox, 55 Okl. 68, 155 P 206, 209, 
LRA1917C 356 [cit Cyc]. 

3. [a] Included.—=In re Jessup, 
SlnCal. A408, 424,421) Pri976,1-22 P 
742, 1028, 6 LRA 594; Carmichael 

v. Northwestern Mut. Ben. Assoc, 
51 Mich. 494, 496, 16 NW 871; Wentz 
v. Chicago, etc. R. Co., 259 Mo. 
450, 168 SW 1166, 1172, AnnCas 
1916B 317 [quot Cyc]; Amsterdam 
First Nat. Bank v. Miller, 24 App. 
Div. 551, 554, 49 NYS 981; Spencer 
v. Spencer, 11 Paige (N. Y.) 159, 160; 
Whelan v. Reilly, 3 W. Va. 597, 610. 

4. [a]. Included. — Seymour vv. 
26 Kan. 5389, 543; Bell v. 
80 Ky. 42, 46; Hosmer v. 
Welch, 107 Mich. 470, 475, 65 NW 
280, 67 NW 504; Carmichael v. North- 
western Mut. Ben. Assoe., 51 Mich, 
494, 496, 16 NW 871; Union Trust Co. 
v. Cox, 55 Okl. 68, 155 P 206, 209, 
LRAI917C 356 [cit Cye]; Drought v. 
Stallworth, 45 Tex. Civ. A. 159, 100 
SW 188, 189; Barry v. Hale, 2 Tex. 
Civ. A. 668, 21 SW 783, 784. 

[b] Where a husband separated 
from his wife without a divorce, and 
thereafter, until his death, lived 
with his sister, paying no board, and 
was nursed and cared for by her as 
a member of the family, a policy on 
the brother’s life issued in favor of 
the sister by a company organized 
under an act authorizing the insured 
to name the beneficiary, who might 
be one of the family, or an. heir, 
was valid, although the wife of de- 
ceased survived him. Hosmer v. 
Welch, 107 Mich. 470, 475, 65 NW 
280, 67 NW 504. 

5. Foresters v. Heffernan, 206 Ill. 
A. 


70. 


PAMILY 


persons not re- 
§u6)}i5 Fi. 


6. [a] Included.—Smith v. Wild- 
man, 37 Conn. 384, 387; In re New- 
man, 222 Mass. 568, 111 NE 359, 862, 


LRA1916C 1145; Carmichael Vv. 
Northwestern Mut. Ben. Assoc., 51 
Mich. 494, 496, 16 NW 871; Union 


Trust Co. v. Cox, 55 Okl. 68, 155 P 
206, 209; LRA1917C 356. [cit Cyc]. 


[b] Persons unlawfully married 
do not constitute a family. Unioa 
Trust. Co. -v. Cox, bb Oki. 68) 1562 2 


206, | 209,.. mRALILIC. 356 efeit 'Cyc]. 
See also Whitehead v. Tapp, 69 Mo. 
415, 

7 Hoadly v. Wood, 71 Conn. 452, 
42 A 2638, 264; Miller v. Finegan, 26 
Fla. 29, 7S 140, 6 LRA 813; Race v. 
Oldridge, 90) Ill. 1250, 32):AmR °27; 
Kitchell v. Burgwin, 21 Ill, 40, 44; 
Berry\v. (Hanks, 288 TlecA. 951,555 
O’Neal v, O’Neal, 109 Ky. 113, 58 
SW _ 529, 530, 22 KyL 616; Bradlee v. 
Andrews, 137 Mass. 50, 52; Bowditch 
v. Andrew, 8 Allen (Mass.) 339, 341; 
Carmichael v. Northwestern Mut. 
Ben. Assoc., 51 Mich. 494, 496, 16 
NW 171; Wentz v. Chicago; etc., R. 
Co., 259 Mo. 450, 168 SW 1166, 1172, 
AnnCas1916B 317 [quot Cyc]; Hall 
v. Stephens, 65 Mo. 670, 672, 27 AmR 
302; Grand Lodge A. O. U. W. v. Mc- 
Kinstry, 67 Mo. A...82, 87; Leake v. 
Lucas, 65 Nebr. 359, 93 NW. 1019, 
1020, 62 LRA 190; In re Walley, 11 
Nev. 260, 263; Matter of Shedd, 60 
Hun 367, 369, 14 NYS 841; Brooklyn 
Masonic Relief Assoc. v. Hanson, 53 
Hun 149, 6 NYS 161; Klee v. Klee, 
47 Mise. 101, 98 NYS 588, 590; Peo. 
v. Sagazei, 27 Mise. 727, 733, 59 NYS 
701; Cox v. Stafford, 14 HowPr (N. 
Y.) 519, 521; Regan v. Zeeb, 28 Oh. 
St. 483; Wallace v. McMicken, 2 Disn. 
564, 18 Oh. Dec. (Reprint) 845, 347; 
Rhodes y. Turpin, (Tenn. Ch. A.) 57 
SW 351, 357; Floyd v. State, (Tex. 
Cr.) 68 SW 690, 691; Blackwell v. 
Bull, 1 Keene 177, 181, 15 HngCh 177, 
48 Reprint 274; Mcleroth v. Bacon, 5 
Ves. Jr. 159, 167, 31 Reprint 523. 

8. Wentz v. Chicago, ete., R. Co., 
259 Mo. 450, 168 SW 1166, 1172, Ann 
Casi916B 317. [quot Cyc]; Pigs v. 
Clark:, 3 Ch. D. 672, 674. 

9. [a] Included. — Union Trust 
Co. v. Cox, 55 Okl. 68, 155 P 206, 209, 
LRA1917C 356 [cit Cyc]. 

10. [a] Included.—Wentz v. Chi- 
cago, etc., R. Co., 259 Mo. 450, 168 
SW 1166, 1172, AnnCasi1916B 317 
[quot Cye]; Union Trust Co. v. Cox, 
55 Okl. 68, 155 P 206, 209, LURA1917¢C 
356; Brett v. Donaghe, 101 Va. 786, 
45 SE 324, 325; Lambe v. Eames, L. 
R. 6 Ch. 597, 599, 25 ERC 471. 

11. [a] Not included. — Bates v. 
Dewson, 128 Mass. 334, 335; Tepper 
v. Supreme Council R. A., 61 N. J. 
Eq. 638. 47 A 460, 461, 88 AmSR 449; 
Manchester vy. Rupert, 6 Vt. 291550294, 

12. [a] Not included.—Barnet v. 
Norton, 90 Vt. 544, 99 A 238. 

13. [a] Included. — Mullins v. 
Nordlow, 170 Ky. 169, 185 SW +825, 
828; Colter v. Luke, 129 Mo. A, 702, 
108 SW 608, 609; Yerkes y, Stetson, 
211 Pa. 556, 61 A 118, 114: Goode v. 
State, 16 Tex. A. 511, 414. 

[b] Not included.—Whitehead v. 
Nickelson, 48 Tex. 517, 528. See also 
Galligar v. Payne, 34 La. Ann. 1057, 
1058 (children of deceased servants), 

14. [a] Included.—Poor v. Hud- 
son Ins. Co., 2 Fed. 432, 437; Jones 
Me Gray, 13 Ri i@as.ceNo; 7,463, 3 
Woods 494; Blythe v. Ayres, 96 Cal. 
532, 592, 31 P 915, 19 LRA 40; In re 
Jessup, 81 Cal. 408, 424, 21 P 976, 22 
P 742, 1028, 6 LRA 594; Cheshire vy. 
Burlington, 31 Conn. 326, 329; Hogg 


For later cases, developments and changes in the law see cumulative Annotations, 


‘ 


ily;7 and so too a husband or wife of a blood vela- 
tive; a parent-in-law ;° a son-in-law or daughter-in- 
law;?° a stepchild;1! a stepmother;!?.a domestic or 
servant;'® a lodger or boarder.'* 

Phrases. 
‘(family allowance,’’ +6 ‘family arrangement,’? +7 
‘<family article,’’ 18 ‘‘family Bible,’’ 1 ‘‘family ex- 


‘‘Family agreement,’’ 1° 


v. Lobb, 12 Del. 399, 401, 32 A 631; 
Race v. Oldridge, 90 Ill. 250, 252, 
32 AmR 27; Chicago, etc., R. Co. v. 
Chisholm, 79 Ill. 584, 587; Danielson 
v. Wilson, ‘73 Ill. A. 287, 2'99;. Cole 
v. Bentley, 26 Ill. A. 260, 262; Fer- 
guson v. Smethers, 70 Ind. 519, 521, 
36 AmR 186; Parsons v. Livingston, 
11 Iowa 104, 106, 77 AmD 135; Zim- 
merman v. Franke, 34 Kan. 650, 654, 
9 P 747; Mullins v. Nordlow, 170 Ky. 
169, 185 SW 825; Block v. Ocean AGG;, 
etc., Co., 10 La. A. (Orleans) 284; 
Oystead v. Shed, 13 Mass. 520, 7 
AmD 172; Pearson y: Miller, 71 Miss. 
879, 387, 14 S 731, 42 AmSR 470; 
Wentz v. Chicago,’ ete, R. Co., 259 
Mo. 450, 168 SW 1166, 1172, AnnCas 
1916B .317 [quot .Cye]; Colter Vv. 
Luke, 129 Mo. A. 702, 108 SW 608, 
609; Dorrington v. Myers, 11 Nebr. 
388, 389, 9 NW 555; Barney v. Leeds, 
51. N. H. 253, 265; Peo. v. Sagazei, 27 
Mise. 727, 59 NYS 701; Valentine v. 
Lloyd, 4 AbbPrNS (N:. Yi) 871, 373; 
Regan v. Zeeb, 28 Oh. St. 483; 485; 
Rolator v. King, 13 Okl. 87, 73 P 291; 
Betts v. Mills, 8 Okl. 351, 356, 58 
P 957; Yerkes vy. Stetson, 211 Pa. 
556, 61 A 118, 114; Bair v. Robinson, 
108 Pa. 247, 249, 56 AmR 198; Stuart 
v. Stuart, 18 W. Va. 675, 682, 684: 

[b] Wot included.__Weed v. Day- 
ton, 40 Conn. 298,.296;' Strawn v. 
Strawn, 53 Ill. 263, 274; Coffey v. 
Wilson, 65 Iowa 270, 21 NW 602; 
Roco v. Green, 50 Tex. 483, 490; 
Whitehead v. Nickelson, 48 Tex. 517: 
Fowler v. Mosher, 85 Va. 421, 7 SE 
542, 543. 5 

[c], Stranger ox visitor.—Oystead 
v. Shed, 13 Mass: 520,°523,°7 AmD 


172. 

15. Willey v. Hodge, 104 Wis. 81, 
84, 80 NW 75, 76 AmSR) 852 f[cit 
Baker v. Pyatt, 108 Ind. 61, 9 NE 
112] (“an agreement made between 
a father and his son or children, or 
between brothers, to dispose of prop- 
erty in a different manner from what 
would otherwise take place’). See 
also State v. Johnston, 214 Mo. 656, 
667, 113 SW 1083, 21 LRANS 171 
(where the term was applied to “a 
family association under a common 
roof, by a common fireside, in a com- 
mon lodging and at a common 


table’). 
Family agreement: 
In general see Compromise and 


Settlement § 16. 

Between heirs and devisees or lega- 

tees see Wills [40 Cyc 2107]. 
Between heirs and distributees -see 

Descent and Distribution § 157. 
For partition see Partition [30 Cye 

ee Specific Performance [36 Cyc 
Reformation of see Reformation of 

Instruments [34 Cyc 926]. 

nen fraudulent see Fraudulent 

Conveyances [20 Cyc 5381]. 

16. See Divorce § 494; Executors 
and Administrators § 758; Hxemp- 
breed §§ 27-35; Homesteads [21 Cyc . 

17. See “Family agreement” supra 
text and note 15. 

18. Arthur v. Morgan, 112 U. gs. 
495, 500, 5 SCt 241, 28 L. ed. 825 (a 
statutory phrase which will include 
a carriage, since “it contributes,- in 
a large degree, to the health, con- 
venience, comfort and welfare of the 
household or of the family’’). 

19. Rapalje & L. L. D. (“a bible 
containing a written record of the 
births, deaths, and marriages of the 
persons composing’ a family’). See 
also Evidence §§ 244, 1267. 


Same title, page and note number. 


penses,’?29 “family for whieh 


‘*family freedom,’’ 22 ‘‘family graveyard,’ 23 ‘‘fam- 
ily history,’’ 24 ‘‘family homestead, 
tel,’? 2° “‘family library,’’ 2? ‘‘family mansion,’? 28 
‘‘family medicines,’’ 2° ‘‘ family meeting,’’ 2° ‘‘fam- 
ily name,’’ *1 ‘family of,’’ 82 ‘‘family pedigree,’’ 33 
“‘family physician,’’ $+ ‘*family pictures,’’ °° ‘‘fam- 
ily relation,’’** ‘‘family reputation,’?®? ‘‘family 
settlement,’’ °° 
ticket,’’ 4° ‘‘family use,’’ 41 ‘‘family way;’? 42 also 
““according to families,’? 43 ‘‘ambassador’s fam- 
ily,’’ 44% “‘and family,’’ 44 ‘‘and his family,’? 4 


residence,’”®8  ‘“family 


“any neighborhood or family,’’ #6 ‘ 


20. Gilman v. Mathews, 20 Colo. 
A. 170, 77 P 366; Straight v. McKay, 
15 Colo. A. 60, 60 P 1106; Hyman v. 
Harding, 162 Dll.) 857;.44 NE 754; 
Witzgerald v. McCarty, 55 Iowa 702, 
- 8 NW 646; Sherman vy. King, 51 Iowa 
182, 1 NW 441; Dodd v. St. John, 22 
Or. 250,,29 P 618, 15 LRA 717; Wat- 
kins v. Mason, i1 Or. 72, 4 P 524; 
Jones, etc., Co. v. Nelson, 98 Wash. 
539, 545, 167 P 1130; Strom v. Toklas, 
78 Wash. 223, 138 P 880; Butterworth 
v. Teale, 54 Wash. 14, 104 P 768, 18 
AnnCas 854; Hector v. Hector, 51 
Wash. 434, 99 P 18; Russell v. 
‘Graumann, 40 Wash. 667, 82 P 998, 
5 AnnCas 830. See also Husband and 
WwuikewhaleCye. 1215,,1277, 1219, 1238T! 
1444, 1446, 1447, 1679]; Parent and 
Child [29 Cyc 1608]. 

. 21. Cantrell v. Connor, 6 Daly (N. 
Y.) 224, 226. 

22, Peo. v. Smith, 200 Tll. 442, 66 
NE 27, 93 AmSR 206 (the term as 
used in an advertisement by which 
an attorney guarantees “family free- 
dom in a month” can mean nothing 
else than freedom from family ties, 
and is undoubtedly an advertisement 
to aid in procuring divorces). 

23. See Cemeteries 11 C. J. p 49. 

24. See Evidence §§ 97-105. 

Misrepresentation as to see Life 
Insurance [25 Cye 818]; Mutual 
Benefit Insurance [29 Cyc 90]. 

25. See Homesteads [21 Cyc 466]. 

26. Musgrave v. Sherwood, 54 
Hower, (Ne ¥.)i"3885 -357 | Ca, hotel 
which is ‘‘not designed for the ac- 
commodation of transient guests or 
casual boarders, but one in which 
rooms and suites are taken by fami- 
lies or individuals for some 
period’’). See generally Innkeepers 
[22 Cyc 1069]. 


27. See Exemptions § 67. 

28. In re Spurway, 10 Ch. D. 230, 
SN 

29. Lewis v. Brannen, 6 Ga. A. 


419, 65 SE 189, 190. See Domestic 
19 Cc. J. p 388 text and notes 42—50. 
30. Black L. D. (“an institution 
of the laws of Louisiana, being a 
eouncil of the relatives '[or, if there 
are no relatives, of the friends] of 
a minor, for the purpose of advising 
as to his affairs and the administra- 
tion of his property’’). See Lemoine 
v. Ducote, 45 La. Ann. 857, 861, 12 S 
‘939. Compare In re Bothick, 44 La. 
Ann. 1087, 1041, 11 S 712 (where the 
term is applied to an advisory jury 
—one, however, differing radically 
from an ordinary jury, in this: That 
it is constituted with direct refer- 
ence to its members having a bias, a 
partiality, and an affection for those 
on whose affairs it is called to de- 
liberate); Elliott v. Elliott, 31 la. 
Ann. 31, 34 (where the term is em- 
ployed). See also . Guardian and 
Ward [21 Cye 31, 128]; Infants [22 
Cye 572]; Insane Persons (22. Cyc 
1141}. 
oh State v. McGrath, 75 Mo. 424, 
426 (“that portion of the name of 
an individual which is employed by 
him in common with other members 
of his family, and, BRET afend: 
. designate any particular individ- 
hal’). e See also Husband and Wife 
[21 Cye 1148]; Names [29 Cye 261]. 
32. Smith v. Wildman, 37 Conn. 


PAMILY—PFANATICA MANIA 


s idaq 222 
he provides,’’ #1 


725 «family ho- 


“¢family 


‘any one or more 


384, 387; Shutesbury v. Oxford, 16 
Mass. 102, 104; Supreme Lodge K. H. 
v. Narin, 60 Mich. 44, 53, 26 NW 826; 
In re Walley, 11 Nev. 260, 263; Goode 
v. State, 16 Tex. A. 411, 414, 


[a] “Families of parishioners.”— 
In re Sargent, 15 P. D. 168,170. 
[b] “Family of the owner.’— 


Koehler v. Gray, 102 Kan. 878, 882, 
172 P 25, LRA1918D 1088. 

33. See Evidence § 97. 

34. Price v. Phenix Mut. L. Ins. 
Co., 17 Minn. 498, 497, 10 AmR 166 
(the term is in common use, but has 
not any technical signification). See 
also Physicians and Surgeons [30 
Cyc 15397. 

{a] It has been applied to the 
physician who usually attends and is 
consulted by -the members of a 
family in the capacity of a physi- 
cian. Price v. Phenix Mut. lL. Ins. 
Co., 17 Minn. 497, 10 AmR 166; Reid 
v. Piedmont, ete., L. Ins. Co., 58 Mo. 
421, 424, 

35. McMicken v. McMicken Univ., 
2 AmLRegNS 489, 490 (the term does 
not include the private gallery of a 
connoisseur, nor costly pictures, the 
subject of which is not connected 
with the family in whose possession 
they are found). See also Exemp- 
tions §§ 64-67. 

36. Curry v. Curry, 8 Pa. Cas. 247, 
11 A 198, 199 (that relation \sus- 
tained by the members of a family 
toward each other where each in- 
dividual works for the benefit and 
comfort of the whole family and 
without any expectation of receiving 
compensation or pay outside of the 
general comforts of all). To same 
effect Higgs v. Bigelow, 39 S. D. 359, 
164 NW 89, 91 [cit Cyc]. See also 
Guardian and Ward [21 Cyc 1]; Hus- 
band and Wife [21 Cyc 1119]; Par- 
ent and, Child [29 Cyc 1576]. 

Disqualifying: 

Grand juror see Grand Juries [20 

Cye, 13021: 

Judge see Judges [23 Cyc 583]. 
Petit juror see Juries [24 Cye 273]. 
Witness see Witnesses [40 Cye 2209]. 

37. See Evidence §§ 97-105. 

88. Mullins v. Nordlow, 170 Ky. 
169, 185 SW 825, 828. 

[a] It is applied to a structure 
irrespective of whether one or more 
families reside therein. Sonn v. Heil- 
berg, 38 App. Div. 515, 56 NYS 341, 
342 (it will therefore include an 
apartment house). 

ff atid note 18 
text and note 15. 

40. See Excursion Ticket 23 C. J. 
Dp 276. 
; 41. Spring Valley Water Works v. 
San Francisco, 52 Cal. 111, 120 
(“such as are appropriate to the in- 
dividual needs of the members of a 
household, and Pane cae eet 

5 in its collective capacity ). 
household, [31 Cyc. 11601. 


Seales TAbel and ‘Slander [25 Cye 
ph Hooper v. Emery, 14 Me. 375, 
ea ale etl Oy ep tiy and Con- 
"44, "wood v. Wood, 63 Conn. 324, 
328, 28 A 520; Chicago, ete, R. Co. 


. Chisholm, 79 Ill. 584, 586; Phelps 
vy Phelps, 143 Mass. 570, 574, 10 NE 


See “Family agreement” supra |, 
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of my own family,’’ 47‘ decedent’s family,’’ 48‘‘em- 
ployees and their families,’’ ¢® “having a family,’? °° 
““head of a family,’’ 51 “‘hydra headed family,’’ 52 
‘‘member of family,’ 5% ‘‘person with a family,’ 54 
‘‘sister’s family,’’ 5° ‘‘support of the family,’’ >¢ 
‘‘their respective families according to seniority,’ 57 
‘‘to distribute amongst certain families,’’ 58 ‘‘to 
have stated as to ‘his family,’ ’’? 5 ‘‘uged in the 
family,’’ °° and ‘‘warranted a family to live in said 
house throughout the year.’’ & e 
FANATICA MANIA. A form of insanity, char- 
acterized by a morbid state of religious feeling.®? 


452; Hall v. Stephens, 65 Mo. 670, 
673, 27 AmR 302; Langmaid v. Hurd, 
64 N. H. 526, 5382, 15 A 136; White v. 
White, 30 Vt. 338, 343; Lambe v. 
Hames, L. R. 6 Ch., 597, 599: In re 
Hutchinson, 8 Ch. D. 540, 542; Doe 
v. Wood, 1 B. & Ald. 518, 523, 106 Re- 
PLING Ota 

45. Bangor v. Deer-Isle, 1 Me. 329, 
332; Bowne v. Witt, 19 Wend. (N. Y.) 
475; Beales v. Crisford, 13 Sim. 592, 
36 EngCh 592, 60 Reprint 230. 

46.. Noe’ *v.:Peo., 39 Ill. 96, ‘97; 
State v. Slater, 22 Mo. 464, 466. 

47. Grant v. Lyman, 4 Russ. 292, 
4 EngCh 292, 38 Reprint 815. 

48. Elsey v. Odd Fellows’ Mut. 
Relief Assoc., 142 Mass. 224, 225, 7 
NE 844. 

49. Wentz v. Chicago, etc., R. Co., 
259 Mo. 450, 470, 168 SW 1166, Ann 
Cas1916B 3817 (an employee’s father 
who resided in Wyoming was not a 
member of the employee’s family, 
when injured on his way to Missouri 
to spend the winter, with the inten- 
tion of returning to Wyoming in the 
Spring to work upon another son’s 
farm there). 


50. Woodworth v. Comstock, 10 
Allen (Mass,) 425. 
51. In re Opava, 235 Fed. 779, 781 


(“the one who controls, supervises, 
and manages the affairs of the house- 
hold”); Floyd County v. Wolfe, 138 
Towa %49, 751, 117 NW 32 (“a per- 
son acting as head or manager with 
others living with and depending 
upon him and occupying the same 
home”). (To same effect Blair v. 
Fritz, 162 Iowa 716, 144 NW 611. 612; 
In re Murphy, (Mass.) 117 NE 794; 
January v. Marler, 274 Mo. 543, 208 
SW 817; Somers v. Somers, 34 S. D. 


594, 560, 149 NW 558; Somers v. 
Egonga 33 S. D. 551, 146 NW 716, 


Head of family: 
Husband see Husband and Wife [21 
Cye 1147]. 
Juror see Juries [24 Cyc 202]. 
Meaning of term: ; 
Entry on public land see Public 
Lands [32 Cye 815]. 
Exemption see Exemptions §§ 28- 
i 35; Homesteads [21 Cyc 466]. 
Te ook as exempt see Exemptions 


52. Ridenour-Baker Grocery Co. v. 
Moures., 142 Mo. 165, 170, 43 SW 

53. See Process [32 Cyc 4651. 

54. Wilson v. Wilson, 101 Ky. 731, 
735, 42 SW 404, 19 Kyl 925. 


55. Doe v. Joinville, 3 Hast 172, 
176, 102 Reprint 563; Barnes v. 
itis 8 Ves. Jr. 604, 605, 32 Reprint 

56. Goss v. Harris, 117 Ga. 345, 
348, 43 SE 734. 

57. Lucas v. Goldsmid, 29 Beav. 


657, 660, 54 Reprint 783. 
58. Liley v. Hey, 1 Hare 580, 23 — 
EngCh 580, 66 Reprint 1162. 


59. Peo. v. Feilen, 58 Cal. 218, 225, 
41 AmR 258. 
60. Fitzgerald v. McCarty, 55 


Iowa 702, 705, 8 NW 646. 

61. Poor v. Humboldt Ins. Co., 125 
Mass. 274, 275, 28 AmR 228. 

62. Ekin v. McCracken, 11 Phila. 
(Pa.) 5384, 540. See generally In- 
sane Persons [22 Cyc 1104]. 


670 [25C.J.] 
FANCIFUL. Arbitrary.** 
FANCY. Adapted to please the fancy or taste; 

ornamental.* In common parlance the term is ap- 

plied to an article which is out of the ordinary 
or it may be something which pleases not so much 
because of the qualities which make it useful as 
because of characteristics which appeal to the taste 
and to the faney.®® 

Phrases: ‘‘Fancy berries,’’°" ‘‘faney bread, 

“Taney. gcorn,’’ °° “‘faney, »goods,) 7. ~({‘ taney 

matches,’’ 71 ‘‘faney name,’’ 72 ‘‘fancy potatoes,’’ *? 

‘‘fancy soap,’’"* ‘‘fancy stationery,’’*® ‘‘fancy 

word.’ “6 
FANTAIL. A process of floating boats. 
FARCE. A short dramatic entertainment, in 

which ludicrous qualities are greatly exaggerated 

for the purpose of exciting laughter ;** a short play 
of low comic character.’® 

FARCY. A disease of horses in the nature of 
scabies (itch) or many eruptions of the skin.®° 


9? 68 


FANCIFUL—FARM 


~“ 


paid by foreigners; originally a branch of the reve- 
nues of Granada.*? 

FARE. A rate of charge for the carriage of pas- 
sengers;*? a payment that is made when the right 
of carriage is claimed;** all sums received or charged 
for the hire, fare, or conveyance of passenger's upon 
or along any railway;** money paid for a voyage 
or passage.®> In common acceptance, when used 
in relation to cemmon carriers, the term relates to 
the passengers, and not to freight.8® The word 
‘‘eompensation’’? embraces both.s’? When a ticket 
is accepted by the conductor, it becomes a fare, but 
not before.88 The word ‘‘fare’’ originaliy meant 
‘‘journey,’’ and such is still its connotation. 

FARINA. A term applied to the food prepara- 
tion made from that portion of the wheat kernel 
which contains the largest percentage of gluten.°*° 

FARM. The word is derived from ‘‘feorme,’’ an 
old Saxon word = signifying ‘‘provisions,’’ ° 
‘‘farme’’ or ‘‘ferme,’’ called in Latin ‘‘firma.’’ 


FARDA. 


63. Creswill v. Grand Lodge K. 
P., 133 Ga. 887, 844, 67 SE 188, 134 
AmSR 231, 18 AnnCas 453 (the term 
is applied to a trade name when it 
does not by its usual and ordinary 
meaning denote the purposes of an 
association, but comes to indicate the 
purpose by application and associa- 


tion). 

64. Webster Int. D. 

[a] “#ancy” is the antonym of 
“plain,” “common,” “ordinary,” 


“staple,” and to say that a thing is 
faney necessarily implies that it has 
a value or characteristics not found 
in the articles of simpler type. 
United Cigar ‘Stores Co. v. U. S., 
Cust. A. 66, 69. 

65. United Cigar Stores Co. v. U. 
S., 4 Cust. A. 66, 69 (‘‘that is to say, 
one which has some special quality, 
virtue, or value not found in the 
article commonly used and not re- 
quired by the use to which the ordi- 
nary article is commonly put’). 

66. United Cigar Stores Co. v. U. 
Si 4 Cust. A. 66,69. 

67. Cape Cod Cranberry Sales Co. 
v. Whitney, 177 Mass. 385, 387, 59 
NE 70 (‘in the cranberry trade the 
term does not mean berries of a par- 
ticular variety, or possessing any 
one unusual quality; but generally, 
berries of excellent quality’’). 

68. Com. v. McArthur, 152 Mass. 
522, 523, 25 NE 836 (‘‘sometimes ap- 
plied to bread containing milk, but- 
ter, and sugar’’). 

{a] In England the term is ap- 
plicable to a species of bread or 
roll which is different from the ordi- 
nary household bread, and is made 
of a finer quality of flour than the 
the latter. Aerated Bread Co. v. 
Gregg, L. R. 8 Q. B. 355, 358. See 
also Reg. v. Wood, lL. R. 4 Q. B. 559, 
562; V. V. Bread Co. v. Stubbs, 18 
Cox: GC. (€:..336. ; 

69. Dennis v. Waterford Packing 
Co., 113 Me. 159, 168, 98 A 58, Ann 
Cas1i917D 788 (‘‘corn that is packed 
from tender, creamy corn, and with 
good consistency; ... Sweet, tender, 
of extra flavor, not hard nor wet, 
and got when the corn is ‘right in 
the milk,’ as it is called,’ corn of 
the highest grade). 

“It is not the best part of the pack 
in any particular year, [but]... 
the very best part of a good pack.” 
Dennis v. Waterford Packing Co., 
supra. 

[a] “Standard” corn compared.— 
Dennis v. Waterford Packing Co., 113 
Me. 159, 163, 93 A 58, 60, AnnCas 
1917D 788. 5 

70. Barnum v. Merchants’ F. Ins. 
Co., 97 N. Y. 188, 192 (firecrackers 
and fireworks constitute an ordinary 
and usually a well recognized por- 


nS 


In old Spanish law, a species of tax 


leather and other 


As a noun. 


tion of the stock of fancy goods in 
Yankee notion stores). 

71. United Cigar Stores Co. v. U. 
S., 4 Cust. A. 66, 68 (‘all matches 
which [require] a specially prepared 
surface to be struck should be [so] 
regarded ...rather than as fric- 
tion or lucifer matches, which might 
be struck anywhere’’). 

72. Hollingsworth v. Atlanta, 79 
Ga. 503, 5 SE 387, 38 (one which may 
be misleading). 

73. Ennis Brown Co. v. Hurst, 1 
Gal, A. 752; 161, 82..P 1056 Clall. the 
finest ones selected’’). 

[a] Grades of potatoes. — “There 
are three grades, good, or field run, 
choice, and fancy. A good potato or 
field run potato is a potato just as 
it comes from the ground, that is, 
not graded; a choice potato is one 
that is graded, some of the poorer 
ones thrown out, but not graded... 
as close as fancy.” Ennis Brown Co. 


yu arels dy Cal PAs 752.0760; 182, 
ul m 
74. Downing v. U. S., 1 Cust. A. 


500, 502 (“all toilet soaps are,’called 
fancy soaps by the trade’’). 

“If the soap had been cast into 
some fantastic form, such as a fruit 
or flower, or some other unusual fig- 
ure, it would be called a fancy soap 
regardless of its quality.” Downing 
Ve. Ss. £2Cust; A.1500;.500, 

[a] The shape, wrapping, or 
packing does not determine whether 
the soap was fancy or not. Downing 
v.- OU. S51 Cust. As 50072502; 

[b] The character of the soap it- 
self alone determines whether it was 
a faney soap or not, and the name 
is generally given by the trade to 
all real toilet soaps. Downing v. U. 
S., 1 Cust. A. 500, 502. 

75. 9 Americanized Ene. Britt. 
p 5555 [quot Crook v. Calhoun County 
Comrs. -Ct., 144 Ala. 505, 507, 39 S 
383; Oklahoma County v. Blakeney, 
5 Okl. 70, 77, 48 P 101 (the term 
covers a miscellaneous assembly of 
goods, such as 
card cases, and 


pocketbooks, bags, 
which can- 


many kindred articles, 
not be classified) ]. 

76. See Fanciful ante this page; 
Trade-Marks, Trade-Names, and Un- 
fair Competition [38 Cyc 718]. 

77. Des Allemands Lumber Co. v. 
Morgan City Timber Co., 117 La. 1, 
41 S 332, 342 (it differs from the 
ordinary process in that instead of 
pulling at right angles with the 
canal, by means of numerous small 
pockets at short intervals along the 
canal in such way that the territory 
covered from each pocket has the 
Shape of a parallelogram, the pull 
boat operates at varying angles from 
one large pocket, and the territory 


A primitive meaning of the term, 


covered has the shape of an open 
fan). 

78. Webster D. [quot Juvenile De- 
linquents Reformation Soc. v. Diers, 
60 Barb. (N. Y.) 152, 156]. See also 
thee rete and Shows [388 Cyc 259 et 
seq]. 


79. Webster D. [quot Juvenile De- 


‘linquents Reformation Soe. v. Diers, 


60 Barb. 

[a] 
—It is not necessary to its creation 
that it should be written. It may 
be impromptu, and be an interlude, 
the details having been agreed upon, 
and each actor left to his own ca- 
pacity to make it harmonious or 
ludicrous. Society Juvenile Delin- 
quents Reformation Soc. v. Diers, 
60 Barb. GN. -Y¥.); 152, -156,. 10, Abb 


PrNS 216. 
80. Wirth v. State, 63 Wis. 51, 
State, 


(N.Y) E52, Labi. 


53, 22 NW 860. 

fa] Contagious.—Wirth v. 
63 Wis. 51, 53, 22 NW 860. 

81. Escriche Diccionario. 

82. Clark v. Southern R. Co., (Ind. 
A.) 119 NE 539, 542 [cit Cyc]; Chase 
v. New York Cent. R. Co, 26 sn y. 
523, 526; McNeal Pipe, ete., Co. v. 
Howland, 111 N. C. 615, 624, 16 SW 
857, 20 LRA 748. See also Carriers 
§§ 1078-1106. 

83. Shelton v. Erie R. Co., 73 N. J. 
L. 558, 66 A 403, 407, 118 AmSR 704, 
9 LRANS 727, 9 AnnCas 883. 

84. Railroad Comrs. vy. Portland, 
ete., R. Co., 63 Me. 269, 278, 18 AmR 
208 Lquot Scofield vy. Lake Shore, etc., 
Ree Co., 43. Oh. St. 5712 594; °3 ANE 
907, 54 AmR 846 note]. 

85. Bouvier L. D. [quot Clark v. 
Southern R. .Co., (Ind. A.) 119 NB 
539, 542 (cit Cyc)]. 

86. De Grauw v. Long Island 
Electric R. Co., 48 App. Div. 502, 508, 
60 NYS 168. 

87. De Grauw v. Long Island 
Electric R. Co., 48 App. Div. 502, 508, 
60 NYS 168. See also Compensation 
12 C. J. p 231 note 48 [al. 

88. Shelton v. Erie R. Co., 73 N. J. 
L. 558, 66 A 408, 407, 118 AmSR 704, 
9 LRANS 727,.9 AnnCas' 883 fcit 
Webster Int. D.] (the purchase of a 
ticket by a passenger is not the pay- 
ment of a fare and payment of fares 


is made to the conductor alone, 


whether such fare is paid by cash 
or by ticket), 

89. Webster Int. D. [quot Shelton 
Vn HUrie VR, CO) oe  Na de uae: abo 
A 403, 407, 118 AmSR 704, 9 LRANS 
lee 9 ee 883]. 

E nion Nat. Bank v. 
20 Fea, 128, Seeberger, 
' endall v. Miller, 47 HowP 
i) ae 448. ola 
a eppard Touchst. 93 uot 
Black v. Hill, 32 Oh. St. 313, ae 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


An impromptu performance. 


in England, at least, was agricultural land let to 
a tenant;°* land not held by the owner, but granted 
out and occupied by another person; that which 
is held by a tenant;®° a term in lands;°° a lease 
of lands;°? a leasehold interest in lands;°® land 
taken upon lease under a rent, generally annual, 
payable by the tenant ;°® and at still earlier times the 
word was used as the equivalent of ‘‘rent,’? which 
meaning was naturally derived from the original 
meaning of the old Saxon word ‘‘feorme,’’ namely, 
provisions, because the rent was paid in provisions 
produced on the land;1 and from the meaning 
“‘rent’’ it was a natural transition to have the word 
signify the very estate or lands rented.2 
modern times the word has received a more ex- 
tended signification, and now denotes, in this coun- 


93. Johnson D. [quot Lane v. 
Stanhope, GL. OR. eto. 5486 LOL Res 
print 587]; Respublica v. Carmalt, 
4 Yeates (Pa.) 416, 417. 

94. Holmes’ v. Milward, 47 L. J. 
Ch 522. ; 

95. 1 Roberts Wills p 396 [quot 
Bell v. Woodward, 46 N. H. 315, 333]. 


96. Wrotesley v. Adams, Plowa. 
187, 195, 75 Reprint 287; Lane v. 
Bee re 6 T. R. 345, 101 Reprint 

97. Wrotesley v. Adams, Plowd. 
Lig LID, io. Reprint, 2875. Lanes. Vv. 
Srannone, 6 T. R. 345, 101 Reprint 

98. Wrotesley v. Adams, Plowd. 
187, 195, 75 Reprint 287; .Lane v. 
PERBDODS, 6 T. R. 345, 101 Reprint 

99. Wrotesley v. Adams, Plowd. 
187, 195, 75 Reprint 287. 

1. Kendall v. Miller, 47 HowPr 
(CN. Y.) 446, 448. 

“Fee farm” see post. 

2. Kendall v. Miller, 47 HowPr 
CN. Y.) 446, 448. 

3. Kendall v. Miller, 47 HowPr 


(N. Y.) 446, 448 [cit Burrill L. D.]. 

[a] Explanatory definition. — In 
construing the term as used in a 
statute excepting the products of a 
farm from a liquor tax, the court 
said: “The words of the statute to 
be interpreted are ‘the products of 
his own farm.’ Now, a farm, the 
farm, his farm, in the ordinary 
sense, implies the land cultivated— 
used in some way—for the purposes 
of production hy the owner thereof, 
or some other person having a tem- 
porary estate or interest therein, and 
land, whether covered by forest or 
not, adjoining or near and made sub- 
servient thereto, and used in aid 
thereof, for the purposes of produc- 
ing grain—such as wheat, Indian 
corn, rye, barley, cotton, fruits, hay, 
vegetables, and the like, and _ per- 
haps live stock, such as cattle, sheep, 
horses, swine, and the like, by trans- 


mutation, directly or indirectly, 
brought about by the cultivation of 
the soil. Burr. Law Dict., Farm.” 


State v. Kennerly, 98 N. C. 657, 659, 
4 SE 47. 

[b] Comprehensive meaning. — 
Certain words usually employed in 
a lease, as “house,” “farm,” “land,” 
and the like, have, if necessary, a 
very wide meaning, and, where such 
general and comprehensive terms 
are employed, all things usually 
comprehended within the meaning 
thereof will pass, unless the circum- 
stances of the case show very clearly 
that the intention of the parties was 
otherwise. Riddle v. Littlefield, 53 
N. H. 508, 508, 16 AmR 388. 

[ec] Of indefinite meaning.—(1) 
The term, as to extent, is indefinite 
and ambiguous. A grants or de- 
vises a farm situated in a particular 
parish in a particular town. He, may 
own divers farms or divers tracts of 
land in the same parish. Such a 
erant or devise would not be void 
for uncertainty. It would not be 
void merely because from the face 


FARM 


In more 


of it it could not be ascertained 
which farm was intended, or how 
many tracts were intended to be in- 
cluded in the term “farm.” A de- 
vises a farm by the description of 
his home farm. What must be meant 
by “home farm’ must in many in- 
stances be collected from the knowl- 
edge of persons acquainted with the 
devisor’s own understanding of his 
home farm at the time of making 
the devise, and whether a particular 
piece of land was or was not, in the 
mind of the devisor, a part of his 
home, is frequently to be ascertained 
by proof other than that arising 
from the will itself. Doolittle v. 
Blakesley, 4 Day (Conn.) 265, 271, 4 
AmD 218. (¢2) The word as used in 
a devise of ‘‘the farms which I now 
occupy,” was used in the common 
popular sense. According to Plow- 
den, the technical definition of farm 
would only .extend to land in the pos- 
session of a tenant, for, says he, 
“it must not only be a capital mes- 
suage and land attached to it, but it 
must have been let or devised to an- 
other, for, if it has always been re- 
served in the hands of the inheritor 
thereof, it has not the 
farm.” Jackson v. Sill, 
(N. Y.). 201, 215, 6 AmD 363. 


name of a 
11 Johns. 
(3) 


Where a lease describes the property, 


as a “farm” or “homestead farm,” 
the description is sufficiently am- 
biguous to render parol evidence ad- 
missible to Show just what land was 
meant thereby. Locke v. Rowell, 47 
Noa. 46, 51. 

{d] As cultivated land. — (1) 
“Any considerable tract, or a num- 
ber of smaller tracts of land, set 
apart for cultivation by a single oc- 
cupant, whether as a tenant or 
owner, and upon which he resides, 
even though disconnected and sepa- 
rated by the lands of adjoining own- 
ers, if used together, would be 
regarded as constituting a _ single 
farm; and, if sufficiently identified, 
the whole would undoubtedly pass 
under the word ‘farm,’ in a testamen- 
tary devise.” Kendall v. Miller, 47 
HowPr (N. Y.) 446, 448 [cit Jack- 
son v. White, 8 Johns. (N. Y.) 59]. 
(2) Construing the term as used 
in Rev. St. c 188 § 7 subd 4, which 
declares that, where a known farm 
has been partly improved, the por- 
tion of such farm that may _ have 
been left not cleared or not included, 
according to the usual course and 
custom of the adjoining country, 
shall he deemed to have been occu- 
pied for the same length of time as 
the part improved or cultivated, it 
was held, that the word “farm” in 
the statute is land held for cultiva- 
tion, and cultivated in whole or in 
part, of whatever size, shape, or 
boundaries, and whether comprising 
several lots or parts of lots or less 
than one lot. Pepper v. O’Dowd, 39 
Wis. 538, 547. (3) Farm, in the or- 
dinary sense, implies land cultivated, 
used in some way for the purposes 
of production by the owner thereof 
or some other person having a tem- 
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try, both in a popular and legal sense, a considerable 
tract of land, devoted, in part at least, to cultiva- 
tion, with suitable buildings, and under the super- 
vision of a single occupant, regardless of the nature 
or extent of his tenure;* a considerable traet of 
land, cultivated or used in some one of the usually 
recognized ways of farming ;4 


g¢;* a tract ef Jand under 


one control or forming a single property devoted 
to agriculture, stock raising, dairy preduce, or some 
allied industry ;° 
designed for cultivation by a farmer;® a parcel or 
tract of land consisting usually of grass land, 
meadow, pasture, tillage, and woodland, cultivated 
by one man, and usually owned by him in fee;7 a 
plot or tract of land devoted to the raising of do- 
mesti¢ or other animals,$ as, a chicken farm® or a 


a tract of ground eultivated or 


porary estate or interest therein, and 
land, whether covered by forest or 
not, adjoining or near, and used in 
aid thereof for the purposes of pro- 
ducing grain, fruit, hay, vegetables, 
and the like, and perhaps live stock, 
such as cattle, sheep, horses, swine, 
and the like. State v. Kennerly, 98 
N. C. 657, 4 SE 47, 48. 

[e] “Estate” distinguished. — A 
testator, after making certain de- 
vises, made a devise to his sons as 
follows: “All the remaining part of 
my homestead farm,’ and it was 
held that the word “farm” was not 
as comprehensive as the word “‘es- 
tate,” and the devise did not give the 
sons a fee in the farm, as it might 
have done if testator had used the 
word “estate,” instead of “farm.” 
Terri v.. Sayre, 3° N. Jeet, 183. 

{f] In connection with an insur- 
ance policy.—Johnson . vy, London 
Guarantee, etc., Co., 115 Mich. 86, 91, 
La aN, 1115, 69 AmSR 549, 40 LRA 
4. O’Neil v. Pleasant Prairie Mut. 


He LOS CO. 0b 7 Wiss 621) sont INI 
345, 346. 

[a] “Ranch” synonymous. — “In 
common parlance, the words farm 


and ranch are used interchangeably.” 
Porter v. Yakima County, 77 Wash. 
299, 302, 137 P 466. 

[b] Stock and tools excepted.—In 
a contract for the sale of a ‘‘farm,” 
in- which the vendor agreed to de- 
liver a deed of such farm, including 
the stock and tools belonging thereto, 
for which the purchaser was to pay 
a part in cash and give his note, se- 
cured by a mortgage on the farm, 
for the balance, the term ‘farm” 
cannot be construed to include the 
stock and tools on the farm, so as to 
require a mortgage thereon. Hallett 
v. Taylor, 177 Mass. 6, 58 NE 154. 

5. Standard D. [quot Williams v. 
Chicago, ete. R. Co,.,. 228 Tl. 5935" 8a: 
NE 1133, 1135]. 

6. Worcester D. [quot Williams 
v. Chicago, ete. R. Co., 228. Ti. 593}. 
81 NE 11338, 1135]. 

7. Webster D. [quot Worley v. 
Naylor, 6 Minn. 192, 202]. 

8. Webster Int. D. [quot Porter 
v. Yakima Countyy 77 Wash. 299, 137 
P 466, 467]. 

[a] Sheep raising. — “Where a 
tract of land, whether large or small, 
lying wholly within a single county, 
is used as a unit for the breeding, 
rearing, and feeding of stock, and 
the stock are there kept during the 
larger part of the year... the tract 
is a farm and the stock is ‘connected 
with a farm.’ Hany Aaseracts OL land. 
devoted to the breeding, grazing, 
shearing, and lambing of sheep is a 
farm, aS much as.a tract that is 
devoted to the growing of grain or 
to diversified farming. In short, a 
tract may be a farm without the aid ° 
of..a plow.” Porter -v.. Yakima 
County; 427 “Wash. 299, .302,. 137-8 
466 


9. Webster Int. D. [quot Porter v. 
Yakima County, 77 Wash. 299, 137 
P 466, 467]. 
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fox farm;'° a piece of ground devoted by its owner 
to agriculture; all the land of a person. engaged 
in agricultural pursuits, and used for that purpose ;'” 
a body of land, usually under one ownership, de- 
voted to agriculture, either to the raising of crops, 
or pasture, or both;?° an indefinite quantity of land, 
some of which is ecultivated,* whether it is large 
or small, isolated, or made up of many parcels,’® 
for a farm may be of any size, of any shape, of 
any boundaries,!® and may inelude less than one lot, 
or comprise several lots or parts of lots.‘ 
term is and has been a collective one, comprehend- 
ing divers things collected together, whereof one is 
a messuage, and the others are the lands, meadows, 


10. Webster Int. D. [quot Porter 
v. Yakima County, 77 Wash. 299, 137 
P 466, 467]. 

11. Webster D. [quot Williams v. 
@hicago, etc. R. Co., 228.111... 593; 
81 NE 1133, 1135]. 

12. Finley v. Langston, 12 Mo. 
120, 123. 

13. Webster D. [quot Worley v. 
Naylor, 6 Minn. 192, 202]; Peo. v. 
Caldwell, 142 Ill. 434, 441, 32 NE 


691 [quot Williams v. Chicago, etc., 
R. Co., 228 Ill. 598, 81 NE 1133, 1135; 
Porter v. Yakima County, 77 Wash. 
299, 187 P 466, 467]; Dorsett v. Wat- 
kins, 59 Okl. 198, 158 P 608. 

14. State v. Kennerly, 98 -N. C. 
657, 659, 4 SE 47 [cit Burrill L. D.]; 


Com. vy. Carmalt, 2 Binn. (Pa.) 235, 
238. 
15. In re Drake, 114 Fed. 229, 231 


(‘For a long time after the words 
began to be used in an agricultural 
sense, they were applied to lands 
held on lease, and ‘demise, lease, and 
to farm let’ are still the operative 
words of a lease, but they are, in 
modern use, applied without respect 
to nature of tenure. Robinson Cru- 
soe says, ‘I farmed upon my own 
jand,’ so it appears that the words 
have been used in their present 
sense for nearly 200 years’). 

[a] Detached parcels. — (1) In 
many cases farms consist of de- 
tached parcels of land. Farms of 
such a kind are within the meaning 
of an act prohibiting turnpike com- 
panies from taking tolls from any 
persons passing from one part of his 
farm to another along the turnpike 
road. Com. v. Carmalt, 2 Binn. (Pa.) 
PANT OVERS (2) Where testator de- 
vised a farm, describing it as the 
op, farm,” the word ‘farm’ included 
a tract of meadow land, which had 
been generally known as a part of 
the farm when the will was exe- 
euted, although it was an outlying 
tract not included in the farm 
proper. Gafney v. Kenison, 64 N. H. 
S04 10> A 706," 707. “(3)But. it® has 
also been held that, where a man 
owns a farm in one town and a par- 
cel of woodland half a miie from his 
tract, a devise of his farm does not 
carry the woodland. Allen vy. Rich- 
ards, 5 Pick. (Mass.) 512, 514. 


16. Pepper v. O’Dowd, 39 Wis. 
538, 547. 

17.. Pepper vy. O’Dowd, 39 Wis. 
538, 547. 

[a] “Lot?” synonymous.—-Peo. v. 
Wilson, 113, App: Diy. 38 NYS 
1080; Saunders v. Springsteen, 4 
Wend. (N. Y.) 429, 431. 

18. Sheppard Touchst. p 98 [quot 


Biack v.. Hill, 32..Oh. St. -313)' 3181; 
Bell v. Woodward, 46 N. H. 815, 333 
[eit Cruise Dig. tit Deed c 20 § 41; 
Bouvier L. D.J; In re Bright-Smith, 


31 Ch. D.° 314, 317 [quot Wharton 
L. D.J; Wrotesley v. Adams, 1 


Plowd. 187, 195, 75 Reprint 287. See 
also Aldrich v. Gaskill, 10 Cush. 
(Mass.) 155, 158. 

19. In re Drake, 114 Fed. 229, 231; 
Williams’ “Succec.,, 132 La. ‘865, 61 °S 
852, 854; Goodtitle v. Paul, 2 Burr. 
1089, 1094, 97 Reprint 724. See also 


FARM 


thie Stracet.22 


Phrases: 


The 


Morehead vy. France, 153 Ky. 44, 164 
SW 378 (the term embraced all of 
a testatrix’s lands which consisted 
of the adjoining .tracts). 

“It is, perhaps, not essential that 
all the tracts should adjoin each 
other, if they are not provided with 
separate’ farm buildings, but consti- 
tute practically a single farm. On 
the other hand, the fact that differ- 
ent tracts of land owned by the 
same person are managed together 
as parts of one system, for the rais- 
ing of stock or grain, does not make 
them a single farm.’ Peo. v. Scheif- 
ley, 252 Ill. 486, 489, 96 NE 890. 

[a] Not confined to inclosures, as 
used in a statute to prevent the fir- 
ing of ‘‘woods, marshes and prairies.” 
Finley v. Langston, 12 Mo, 120, 123. 

20. Anderson IL: D: [cit Price v. 
Nicholas, 19 F. Cas. No. 11,415, 4 
Hughes 616, 619]. 

21. Peo. v. Wilson, 113 App. Div. 
1, 98 NYS 1080, 1081; Saunders v. 
Springsteen, 4 Wend. (N. Y.) 429, 
431; Shenandoah Land, etce,, Co. v. 
Hise, 92°Va. 238, 242, 23 SE 308. 


22. In re Bright-Smith, 31 Ch. D. 
314, 317. 
23. O’Neil v. Pleasant Prairie 


Mut. F. Ins. Co., 71 Wis. 621, 623, 38 
NW 3845; Hadham Rural Dist. Coun- 
cil v. Crallan, [1914] 2 Ch. 138; Wilt- 
shear v. Cottrell, 1 BH. & B. 674, 690, 
72 ECL 674, 118 Reprint 589. 

24 Williams v. Chicago, ete, R. 
Co., 132, Ill, A, 274,. 277 )[aff’ 228 “Ill, 
593, 81 NE 1133, 1135] (a crossing 
used in connection with land em- 
ployed for agricuitural purposes); 
St. Paul, ete, R. Co. v- Murphy,;19 
Minn. 590 (a crossing from one side 
to the other of a railroad track 


whether by passing over it or un- 
der it). See also Railroads [33 Cyc 
301-304]. ; 

25. Aldridge v. Matthews, 257 Ill. 
202, 100 NE 5386, 5387 (the term is 
equivalent in meaning to “drainage 
for agricultural purposes’). See 


also Drains: 19 C.) te op. b 99) 

26. Oglivie v. Grant, 41 N. S. 1, 7. 

27. Tipton v. Pickens, 1 Swan 
(Tenn.) 25, 26. 

[a] The term will include: (1) A 
stud horse owned by a farmer be- 
cause, although used for breeding, 
he could be used for farming pur- 
poses as well as any other descrip- 
tion of horse beast. Tipton v. Pick- 
ens,” Li Swan 1@fenn, 25) 826. (2) oe 
dray horse notwithstanding his ac- 
tual employment may be urban 
rather than rural in character. 
Kirksey v. Rowe, 114 Ga. 893, 40 SE 
990, 88 AmSR 65. : 

28. Shafer v. Parke, 192 Mich. 
577, 581, 159 NW 304 (“any man em- 
ployed to work on a farm, and to 
perform the work ordinarily’ done 
there’). ' 3: 

[a] Duties—‘‘The common hired 
man on a farm is required to per- 
form a great variety of work. ~His 
duties are not confined to plowing, 
planting, and harvesting. Tilling’ the 
soil and garnering the crops may be 
the principal work of the farm 
laborer but they are by no means 


pastures, woods, 
on or appertaining thereto.'* 
‘‘farm?? includes all the land which forms part of 


N 


commons, and other things lying 
Generally the word 


As a verb. As used in a lease of mineral lands, 
to bring the minerals up to light for purposes of 
commerce, and make them profitable to lessor and 
lessee ;?° to mine.”* 

‘‘Marm and lands,’’ 22 ‘‘farm_ build- 
ings,’? 2 ‘farm crossing,’’?* ‘‘farm drainage dis- 
triets,’?25 ‘‘farm lot,’’ 2° ‘farm horse,’’?? “‘farm 
laborer,’’ 28 ‘‘farm let,’’ 2° ‘‘farm or lot,’’ °° ‘farm 
out,’’ $4 “‘farm overseer,’’ 9? ‘‘farm purposes, 
‘farm servants,’’** and ‘‘farm whereon I live; 


99 33 
99 35 


his exclusive work. Ali the multi- 
farious work of operating a farm 
must be done by somebody; and who 
is to do it except the farm laborer? 
It is, of course, necessary to keep 
the farm machinery in repair—the 
reapers,. mowers, corn harvesters, 
sulky.plows, wagons, harnesses, etc. 
It is just as necessary to keep the 
farm buildings in repair, and occa- 
sionally to make small additions to 
them. This is a part of the routine 
work of the farm laborer; just as 
much so as milking the cows, clean- 
ing off the horses, building fences, 
putting a new point on a plow, doc- 
toring a sick horse, 
hogs, greasing the wagons, assisting 
the threshers, driving the team to 
market and innumerable other famil- 


jar duties.” Coleman v. Bartholo- 
mew,- 175 "App. Div... “1225 “L24-or 
NYS 560. 

[b] A foreman performing man- 
ual labor on a farm is a farm la- 
borer. Rowley vy. Ellis, 197 Mass. 
391, 838 NE 1108, 1104. 

[c] A woman doing ordinary 


housework and cooking for laborers 
on a farm is not a farm laborer. 
Lowe v. Abrahamson,.18 N. D. 182, 
119 NW 241, 242, 19 LRANS 1039, 
20 AnnCas 355. 

29, Steel v. Frick, 56 Pa. 172,174 
(“operative terms in leases’’); Bou- 
vier L. D. [cit Coke Litt. p 45b] 
(“technical words in a lease creat- 
ing a term for years’). See also 
Demise 18 C. J. p 483; “Harm Out” 
infra text and note 31; and generally 


Landlord and Tenant [24 Cye 
1065]. 
[a] The terms are said to be 


equivalent to a contract, a writing 
obligatory, or parol promise, accord- 
ing as it is sealed or not. Magee 
v. Fisher, 8 Ala. 320, 322 (‘The terms 
‘indenture’ and ‘covenant,’ though 
usually found in deeds, have not a 
technical meaning. An instrument 
may be indented, whether under seal 
or not, and the practice has in fact 
become obsolete. A covenant is a 
contract, and is a writing obligatory, 
or parol promise, according as it is 
sealed or not. The same remarks 
apply to the terms ‘demise’ and ‘to 
farm let.’ -They are generally found 
in leases, but may be expressed by 
other terms, and are therefore not 
technical. Nor does it add anything 
to the obligation of a contract of 
lease, that it is under seal’). 

30. Peo. v. Wilson, 113 App. Div. 
1, 98 NYS 1080, 1081, 

31. State v. Richmond, ete, R. 
Co., 72 N. C. 684, 687 (in conveyanc- 
ing, “to lease”). See also “Harm 
Let” supra text and note 29; and 
generally Landlord and Tenant [24 
Cye 1065]. 

32. Flournoy v. Shelton, 43 “Ark. 
168, 170; Whitaker v. Smith, 81 N. C. 
ore oe 31 AmR 508. 

. In re Gerard, [1893] 3 Ch. 252, 
pet tat ied GB. ers [ ; 

4.: In re,Gerard, [18937 13 1@hi 252; 
2638, 24 ERC. 75. : 

35. Willard v. Moulton, 4 Me. 14, 
16; Wheeler v. Randall, 6 Metce. 


For later cases, developments and changes in the law sec cumulative Annotations, same title, page and note number 


~ 


butchering the | 


é 
also ‘‘all my farms,’’ ** ‘‘all my messuages, farms, 
lands, tenements,’’ ** ‘‘home farm,’’ °° and ‘‘home- 


stead farm.’’ °° 
Farm product.*° 


spontaneous growth.** 


(Mass.) 529, 533; Aldrick v. Gaskill, 
10 Cush. (Mass.) 155, 157; Kimball v. 


Schoff, 40 N. H. 190, 195; Jackson 
Weil, tiv Jonns. “CN. Y.) 20h 215, 
6 AmD 363. 

36. Lambert v. Paine, 3 Cranch 
CU ie) POO01 9, Lad, eh daed., 377. 


ore Hall’ vo Fisher; “1 ‘Coll. 47; - 53, 
28 EngCh 48, 63 Reprint 315; Doe 
v. Lucan, 9 Hast 448, 460, 103 Re- 
print 644; Portman vy. Mill, 3 Jur. 
356, 357; Stone v. Greening, 13 Sim. 
390, 392, 36 EngCh 390, 60 Reprint 
151; Arkell v. Fletcher, 10 Sim. 299, 
16 EngCh 299, 59 Reprint 629; Cul- 
lum v. Ryder, 7 Taunt. 341, 2 ECL 
391, 129 Reprint 137; Lane v. Stan- 
pope, 6- Ta R. 345, 352, 101, Reprint 


38. Doolittle v. Blakesley, 4 Day 
(Conn.) 265, 272, 4 AmD 218; Downes 
v. Long, 79 Md. 382, 383, 29 A 827; 
Wheeler v. Randall, 6 Metc. (Mass.) 
529, 533. 

39. Abbott v. Pike, 33 Me. 204, 
206; Auburn Cong. Church v. Walker, 
124 Mass. 69, 70;- Winn v. Cabot, 
18 Pick. (Mass.) 553, 555; Gafney 
v. Kenison, 64 N. H. 354, 356, 10 A 
706; Hunt v. Haven, 56 N. H. 87, 99; 
Locke v. Rowell, 47 N. H. 46, 51; 17 
Cyc 683; Bell v.. Sawyer, 32,N. H. 
72, 80; Peaslee v. Gee, 19 N. H. 273, 
277; Woodman vy. Lane, 7 N. H. 241, 
243; Barnard v. Martin, 5_N. H. 536, 
537; Evens v. Griscom, 42 N. J. L. 
579, 593, 36 AmR 542; Den v. Sayre, 
$ N. J... L. 183; Saunders v. Spring- 
steen, 4 Wend. (N. Y.) 429, 431; Res- 
publica v. Carmalt, 4 Yeates (Pa.) 
416, 417; Whitfield v. Langdale, 1 Ch. 
D. 61, 79; Haines v. Welch, L. R. 4 
Cc. P. 91, 92 note; Goodtitle v. Paul, 
2 Burr. 1089, 1093, 97 Reprint 724; 
Dormer y. Clarke, Dyer 110a, 110b, 
73 Reprint 242; Beadle’s Case, 3 
Leon. 159, 74 Reprint 604; Goodtitle 
v. Southern, 1 M. & S. 299, 301, 105 
Reprint 112; Newton v. Wilmot, 8 M. 
& W. 711, 151 Reprint 1226; Brown- 
ing v. Beston, 1 Plowd. 131, 132, 75 
Reprint 202; Holdfast v. Pardoe, W. 
Bl. 975, 96 Reprint 575. 

40. See also Crops § 5; Farm ante 
p 670; and generally Agriculture 2 
Cohn re Ia 6) % 

41. Union Nat. Bank v. German 
Ins. Co., 71 Fed. 4738, 475, 18 CCA 
203; State v. Kennerly, 98 N.C. 657, 
659, 4 SE 47 [cit Burrill L. D.]. 

42, State v. Kennerly, 98 N. C. 
657, 659, 4 SE 47; Philadelphia v. 
Davis, 6 Watts & S. (Pa.) 269, 279. 

43, State v. Kennerly, 98 N. (OF 
657, 659, 4 SE 47 [cit Burrill L. 
D 


ode ‘ 

bay “‘~he products of his own 
farm’ are such as are produced by 
him who so owns and cultivates a 
farm.” State v. Kennerly, 98 N. C. 
657, 659, 4 SE 17 [cit Burrill L. 
D 


es Clark v. Gaskarth, 8 Taunt. 
431, 433, 4 ECL 216, 129 Reprint 450. 

[a] “A mill situate on a farm is 
not a product of it—it is not 'the re- 
sult of the cultivation of the soil— 
it is not essential to it—it isa struc- 
ture enclosing machinery for the 
purposes of manufacture, transfor- 
mation, not transmutation, and its 
earnings—the tolls—are not products 
of the owner’s farm, but the prod- 
ucts of the farms of other people, 


[25 C. J.—22] 


parm A term applicable to an article 
which is produced by the soil, either under cultiva- 
tion,*? or by nature,*? by labor or otherwise, and of 
It applies, however, only to 
such products of the land as are subject. to the 
process of becoming ripe and of being cut, gathered, 
made, and laid up when ripe,** as for instance 
wheat,*> standing crops of corn,*® pineapple plants,*7 


FARM—FARMER 
and the like.#8 


poultry.64 And 
meat,°> dairy 


FARMER.°° 


for the purpose 


and the clause in question clearly 
does not therefore embrace them. A 
grist mill is no more a part of the 
farm than a cotton mill, a cotton 
gin, a blacksmith-shop, or other 
structure or machinery erected on it 
for the purposes of manufacture. 
The earnings of such things are not 
of the product of the farm, in the 
sense of the statute.’ State v. Ken- 
nerly, 98 N. C. 657, 659, 4 SE 47. 

45. Union Nat. Bank v. German 
Ins. Co., 71 Fed. 478, 475, 18 CCA 203; 
State v. Kennerly, 98 N.C. 657, 659, 
4 SE 47 [cit Burrill L._D.]. 


46. West v. Moore, 8 East 389, 
343, 103 Reprint 372. 
47. Long v. State, 42 Fla. 509, 


[a] Growing plant.—The term as 
used in Rev. St. § 2517, as amended 
by Acts (1897) c¢ 4531, denouncing 
punishment against whoever takes 
and carries away from any farm, 
garden, orchard, etc., any farm prod- 
ucts, fruits, etc., while possibly suffi- 
cient to include the unsevered fruit 
of the pineapple plant, is not suffi- 
cient to include the growing plant, 
that being part of the realty. Long 
v. State, 42 Fla. 509, 28 S 775, (77. 

48. State v. Kennerly,. 98 N. C. 
657, 659, 4 SE 47. c 

49. State v. Kennerly, 98 N. C. 
657, 659, 4 SE 47; Philadelphia v. 
Davis, 6 Watts & S. (Pa.) 269, 279. 

50. State v. Kennerly, 98 N. C. 

659, 4 SE 47; Philadelphia v. 
is, 6 Watts & S. (Pa.) 269, 279. 
State v. Kennerly, 98 N. C. 
657, 659, 4 SE 47. 

52. Philadelphia v. Davis,6 Watts 
& Sic Chand) 269,279. 

53. State v. Spaugh, 129 N. C. 564, 
40 SE 60, 61. 

54. District of Columbia v. 
Oyster, 15 D. C. 285, 286, 54 AmR 
275 


55. In re Snyder, 10 Ida. 682,.79 
P 819, 822, 68 LRA 708 (beef from 
slaughtered animals raised and 
slaughtered on the farm _is_ the 
“product of the farm’’); State v. 
Spaugh, 129 N. C. 564, 568, 40 SE 60 
(a bona fide farmer who_ peddles 
meat, produced from animals raised 
or fattened on his farm, is not 
within the purview of an act requir- 
ing the payment of a tax by persons 
engaged in buying and selling fresh 
meats. The court said: “What this 
law contemplates is that the meat in 
its essential character must be the 
product of the land owned or worked 
by the man who seeks to peddle it’ ye 
But see Philadelphia v. Davis, 6 
Watts & S. (Pa.) 269, 279 (where 
the court said: “The ox is the prod- 
uce of the farm; beef is the produce 
of the slaughter-house and the sham- 
bles. It is manufactured by the pro- 
fessional skill of an artisan, whose 
business is as distinct from that of 
a farmer, as is that of a flax-dresser 
or a wool-comber’’). 

56. District of Columbia v. 
Oyster, 15 D. C. 285, 286, 54 AmR 
2r5. 

[a] “he product of the dairy, 
while it does not come directly out 
of the soil, is necessarily connected 
with the soil, and those who are en- 
gaged in the culture of the soil. 
District of Columbia v. Oyster, 15 


[25C.J3.] 673 


indian corn, rye, barley, cotton, fruits, vegetables, 
Under some circumstances the term 
will embrace animals,*® as for instance horses, swine, 
sheep,°° cattle,>! neat cattle,®? live stock,°? and 


it has even been said to embrace 


products,°® manure,®*? and cordwood.*® 
FARMACEUTICO. In Spanish law, pharmacist.5® 


The word has a well recognized 


meaning, and has been defined as a person engaged 
in the business of cultivating land or employing it 


of husbandry;** a man who eulti- 


Dt .C. 285, 286,54 AmR 275, 

57. Philadelphia v. Davis,6 Watts 
& S. (Pa.) 269, 279. 

58. Philadelphia Vv. Davis, 6 
Watts & S. (Pa.) 269, 279. 

59. Fscriche Diccionario. 
Druggists 19 CrsJ pel 68: 

60. See also Farm ante p 670; and 
generally Agriculture 2 C. J. p 985. 

61. In re Johnson, 149 Fed. 864, 
868; Wulbern v. Drake, 120 Fed. 
493, 4935, 56 CCA 648; O’Neil v. Pleas- 
ant Prairie Mut. F. Ins. Co., 71 Wis. 
621, 6238, 38 NW 345. 

[a] As chief occupation—(1) A 
farmer is one who resides on a farm 
with his family, cultivating such 
farm, and mainly deriving his sSup- 
port from it, although he is also the 
publisher of a weekly newspaper and 
the proprietor of patent medicines. 
McCue v. Tunstead, 65 Cal. 506, 4 P 
510. (2) In a city ordinance for- 
bidding the sale of fresh meat 
within certain limits except by per- 
sons licensed to sell and “farmers 
selling meat, the produce of their 
farms,” such exception cannot be 
construed to include a butcher, who 
followed butchering as a _ regular 
business for a livelihood, but owned 
a farm in the neighborhood, which 
he used chiefly for the benefit and 
accommodation of his occupation as 
a butcher. Trustees of Rochester v. 
Pettinger, 17 Wend. (N. Y.) 265, 266. 
(3) The fact that a man carrying an 
insurance policy lived upon his farm, 
and carried it on through others, 
does not make him a ‘‘farmer’’ 
within the meaning of the term as 
used in the .policy, where the in- 
sured was at home only from Satur- 
day night to Monday morning and on 
Wednesday night of each week. 
Johnson v. London Guarantee, etc., | 
Co,, 115. Mich = 91, 72" NW o22 15," 350-06; 
59 AmSR 549, 40 LRA 440. 

[b] Temporary suspension.—(1) 
The term ‘‘farmer,’’? within the mean- 
ing of the Exemption Law, applies 
to one who has been engaged in 
farming, although he does not own 
a farm, and his lease on a farm oper- 
ated by him has expired several — 
months before the levy of execution, 
and he has not rented another farm. 
A man may be a farmer, although he 
is not, on the particular day an exe- 
cution may ba levied on his property, 
doing any specific thing as a farmer, 
if such is his avocation or business. 
Hickman v. Cruise, 72 Iowa 528, 34 
NW. 316, 3817, 2 AmSR 256; (2) 
Where a man has for years made 
farming his principal occupation, 
and intends to do so in the near 
future, the mere fact that he may 
not be so engaged, and his team, 
wagon, and harness not be used in 
farming when levied upon, does not 
deprive him of his exemption right 
as a “farmer.” State v. McNeill, 58 


See 


Washi» 470. 107 » Ps 1028, 1029, 137 
AmSR 1038. 
{[c] “Herder” distinguished. — 


Hooker v. McAllister, 
49, 40 P 61%. 

[d] “Planter” compared.—‘‘There 
was a well-marked distinction in 
South Carolina anterior to the war 
between the states between a planter 
and a farmer, but the distinction has 
disappeared with the social and eco- 


12 Wash. 46, 
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vates a considerable tract of land in some one of 
the usual recognized ways of farming;®? one who 
is devoted to the tillage of the soil;®* a person en- 
gaged in the tillage of the soil; a tiller of the 
soil;*> one who tills the soil;** one who resides on 
a farm with his family, cultivating such farm, and 
mainly deriving his support from it;®? one who 
owns and resides on a farm;** one who directs 
the business of a farm and works at farm labor;*° 
one who cultivates a farm either as owner or 
lessee ;° an agriculturist;74 a cultivator;7? a hus- 


bandman.*3 


Supervising farmer. A person who employs farm 
laborers and does but little work himself.”4 
FARMERESS. A woman who farms; a farm- 


er’s wife.7® 


FARMERLIKE MANNER. A workmanlike man= 
as contemplated by the statute’’)]; | 


nomic conditions which produced it, 
and for the purposes of this case it 
would be as idle to discuss it as the 
social conditions in Judea described 
by St. Matthew when those bidden to 
the marriage of the king’s son ‘made 
light of it, and went their ways; 
one to his farm, another to his mer- 


chandise.’” In re Drake, 114 Fed. 
229; 231: 
fe] “Truckman.”—Truckmen who 


raise small fruits, vegetables, and 
the like for barter with the villagers 
or townspeople are not farmers 
within the meaning of the statute 
providing for the incorporation of 
boroughs. In re Tullytown Borough, 
11 Pa. Co. 97. 

62. O’Neil y. Pleasant Prairie 
Mut. F. Ins. Co., 71 Wis. 621, 624, 38 
NW 345 (‘‘Whether it is necessary 
that he should till practically I am 
not quite certain; but at least a man 
is not called a ‘farmer,’ and his place 
is not called a ‘farm,’ unless he 
has some considerable tract of lana, 
and cultivates it, or uses it in some 
one of the usually recognized ways 
of farming’’). 


A tae In re Johnson, 149 Fed. 864, 
6 < ‘ 
64. Webster D. [quot In re Slade, 


122 Cal, 434, 437, 55 P 158]; Wulbern 
v. Drake, 120 Fed. 493; 495, 56 CCA 


643. 
4 een In re Johnson, 149 Fed. 864, 
67. 2 

[a] “Tiller of the soil” distin- 


guished.—The term “farmer” is not 
Synonymous with a “tiller of the 
soil.” To constitute one a farmer 
it is not essential that he in person 
till the soil or that his operations 


should be limited to agricultural 
planting, sowing, and cultivation of 
the soil. Dearborn Bank vy. Matney, 


132 Fed. 75, 76. 


66. Century D. [quot In re John- 
son, 149 Fed. 864, 867]. 

67. In re Johnson, 149 Fed. 864, 
868. 

68. Miller v. Jackson, 34 Pa. 
Super. 31, 39. 

[a] “Laborer” distinguished, — 
mee Ve Cleworth, 4° Bo &)S)"'997: 
933, 116 ECL 927, 122 Reprint 
707. 

69. Foglesong v. Modern Brother- 


hood of America, 121 Mo. A. 548, 97 
SW 240, 241. 

70. Century D. [quot In re John- 
son, 149 Fed. 864, 867]. 

71. Webster D. [quot In re Slade, 
122 Cal. 434, 487, 55 P 158]; In re 
Johnson, 149 Fed. 864, 867; Wulbern 
v.’ Drake, 120 Fed. 493, 495, 56 CCA 


643. 

72. In re Johnson, 149 Fed. 864, 
867. 

73. Webster D. [quot In re Slade, 


122 Cal. 434, 487, 55 P 158 (“The fol- 
lowers of this ancient and honorable 
occupation may call themselves hor- 
ticulturists, or viticulturists, or gar- 
deners, but they are farmers, and 
their occupation is that of farming 


Re eS 6 Sa a er Ne 
For later cases, developments and changes in the law see cumulative Annotations, 


FARMER—FARMING 
ner;*" as 


FARMING.®° 


modern.®? 
Phrases: 


9) 87 
hood, 
r stock.’ 89 


‘‘Warming buildings,’’ 84 
lands,’’ 8° ‘‘farming men,’’®* ‘‘farming neighbor- 
‘farming 


Farming tools and utensils. A 
no well defined legal signification, but is susceptible 
to divers meanings, and is applicable to the various 


X 


good farmers usually do.78 
FARMERS’ ASSOCIATION.” ' 


The business of cultivating land, 


or employing it for the purposes of husbandry ;*! 
the cultivation and fertilization of the soil, as well 
as caring for and harvesting the crops.®” : 
purely agricultural sense, its use is comparatively 


In its 


‘* farming 


on shares,’’®8& ‘‘ farming 


term which has 


implements used in different branches of farming.®® 


In re Johnson, 149 Fed. 864, 867. 

74. National Acc. Soc. v. Taylor, 
$2 ENS AL 97; 102" 

[a] “Supervision of a farm in- 
cludes in its care and oversight the 
doing of such incidental things as 
may be required for keeping it in 
order and does not mean absolute 
idleness as far as physical labor is 
concerned.” National Acc. Soc v. 
Taylor, 42 Till. A. 97, 102. 

75. Century D. [quot In re John- 
son, 149 Fed. 864, 867]. 

76. Century D. [quot In re John- 
son, 149 Fed. 864. 867]. 

77. Aughinbaugh v. Coppenheffer, 
55 Pa. 847, 349. 

78. Aughinbaugh y. Coppenheffer, 
55 Pa. 347, 349. 

79. See Agriculture §§ 4-26. 

80. Farming: 

Expert evidence as to see Hvidence 
§§ 626, .737. 

Farm lands: 

Homestead in see Homesteads [21 

Cyc 488]. 

Liability to local assessment see 
FRE Rie Corporations [28 Cyc 
11 5 

Penalty for setting fire on see 
Fires. 

Right to crops on see Landlord 
and Tenant [24 Cyc 1467]. 

Right to include in municipality 
see Municipal Corporations [28 
Cyc 150]. 

eeu of see Taxation [37 Cyc 
Farming on shares: 

In general see Landlord and Ten- 

ant [24 Cyc 1764]. 

Creating partnership see Partner- 
ship [30 Cye 375]. 

Lien of person engaged in see Ag- 
riculture § 69. 

Farming tools and implements: 
Exemption see Exemptions § 87. 
Landlord’s lien for rent of see 

Landlord and Tenant [24 Cyc 
1255]. 

In the bankruptcy act see Bank- 
ruptcy § 92. : 
81. In re Johnson, 149 Fed. 864, 

868; Wulbern v. Drake, 120 Fed. 493. 

495, 56 CCA “643; In re Drake, 114 

Hed. 229%7 231; 

[a] “Tillage of the soil” synony- 
mous.—Hart-Parr. Co. vy. Barkley, 
231 Fed. 918, 915, 146 CCA 109. ; 

[b] “Trade” distinguished.—It is 
exceedingly doubtful whether farm- 
ing can be called a “trade” within 
the true meaning of the statute pro- 
viding that, where a minor shall 
Serve an apprenticeship in any law- 
ful trade for seven years in 2 town, 
he shall thereby gain a settlement 
therein. Leeds vy. Freeport, 10 Me. 
356, 359. 

[ce] “Well boring” distinguished. 
—The term “farming” does not in- 
clude the development, by artesian 
well boring, of a_ sufficient supply 
of water with which to irrigate land 
absolutely unfit for agricultural pur- 


It has been defined as such utensils or implements 


poses unless artificial irrigation can 
be had. Robinson vy. Eberhart, 148 
Cal. 495, 88 P 452, 454. 

82. Corey y. Struve, 16 Cal. A. 
310, 116 P 975, 978, 

ae In re Johnson, 149 Fed. 864, 

84, Cooke y. Cholmondeley,. 4 
Drew. 326, 827, 62 Reprint 126, 

85. State v. Fleming, 158 Mo. 558, 
59 SW 118, 121 (“rural land as dis- 
tinguished from that impressed with 
the character of urban’). See Home- 
steads [21 Cyc 488]; Taxation [37 
Cye 780]. 

86. Reynolds v. Whelan, i6 L. J. 
Ch. 434, 435. 

87. Lindsay Irr. Co. vy. Mehrtens, 
97 Cal. 676, 680, 32 P 802 (“a region 
in which there are several, tracts 
of farming land with a proximity of 
location, and which can be regarded 
as a whole with reference to some 
common interests, although they are 
distinct in boundaries, and held in 
individual proprietorship’), 

[a] The words: are somewhat in- 
definite and “the idea sought to be 
conveyed by them is more readily 
conceived than put into accurate 
language.” Lux v. Haggin, 69 Cal. 
255, 305, 4-P 919, 10 P 674. 

[b] “Its extent need not be char- 
acterized by fixed boundaries, nor is 
its existence determined by any defi- 
nite number of proprietors, and while 
a tract of land, though large in ex- 
tent, might, if held in different pro- 
prietorships, constitute a neighbor- 
hood, yet it would not if it were held 
in single ownership.” Lindsay Irr. 


Co. v. Mehrtens, 97 Cal. 676, 680, 
32 P 802. 
[c] The term “implies more than 


one farm; but it would be difficult 
to say that any certain number is 
essential to constitute such a neigh- 
borhood.” Lux y. Hagegin, 69 Cal. 
255, 305, 4 P 919, 10 P 674. 

[d] The vicinage may be nearer 
or more distant, reference being had 
to the populousness or sparseness of 
population of the surrounding coun- 
try; but the farmers must be so 
near to each other, relatively to the 
surrounding settlers, as to make 
what in popular parlance is known 


as a “farming neighborhood.” Lux 
Von ae ein one Cale eanne 305, 4:P 
9195 10M R674, 

88. See Landlord and Tenant [24 


Cyc 1464]. 
89. In re Roose, 17 Ch. D. 696, 
700; Harvey v. Harvey, 32 Beavy. 441, 


444, 55 Reprint 173; Vaizey v. Rey- © 


noids, 5 Russ. 12, 5 EngCh 12, 38 
Reprint 931 (the term as used in a 
will giving to testator’s wife all his 
farming stock of every kind and de- 
scription whatsoever, in common and 
popular language, does not include 
crops on the ground). : 
16° nen Wacat 120 La. 797, 802, 
quo YC; sR v. Hale, 
40 Vt. 138, 144, fa 
re Baldwin, 71 Cal. 74, 78, 12 P 44; 


Same title, page and note number. 


To same effect In- 


as are needed or used by the farmer in conducting 
r Its meaning is de- 
pendent on cireumstances, and may be explained by 
: In French jurisprudence the 
word is used as synonymous with ‘‘agricultural in- 
struments,’’ whatever may be their nature. 


his own farming operations.®1 
extrinsic evidence.®? 
FARO. 


_ FARRIER.® 
FARTHER. In addition to.°° 


FARVAND. In maritime language, a term mean- 


ing to travel by water.97 


FARVANDA. ‘‘Navigation’? or ‘‘sea,’? ‘‘passage 


by. 


sea,’’ 98 


FARYNDON INN. The ancient appellation of 


Serjeants’ Inn, Chancery Lane.®? 
F. A. S. An abbreviation used 


Voorhees v. Patterson, 20 Kan. 555, 
556; Hall’v. Nelson, 59 -N. H. 573; 


Muse v. Darrah, 2 Oh. Dec. (Reprint) 
604, 606, 4 WestLMonth 149; Roy- 
ston v. McCulley, (Tenn. Ch. A.) 59 
SW_ 725, 730, 52 LRA 899; Humphrey 
Nae A 45 Wis. 251, 253, 30 AmR 
91. In re Baldwin, 71 Cal. 74, 12 
P 44, 45. 
peaks Rugg v. Hale, 40 Vt. 138, 
[a] The term has been held to 
include: (1) “A wagon.” Elliott v. 
Posten, 57 N. C. 433, 485. (2) Black- 
smith’s tools used in operating the 
farm. Royston v. McCulley, (Tenn. 
Ch, A.) ‘59 SW 725, 730, 52 LRA 
899. (3) “A mower.” Humphrey v. 
Taylor, 45 Wis. 251, 253, 30 AmR 
738. (4) “A McCormick Advance 
Reaper and Mower.” Voorhees vy. 
Patterson, 20 Kan. 555, 556. (5) A 
threshing machine, clover huller, and 
wagon which is used for the purpose 
of carrying the machines from place 


to place. Muse v. Darrah, 2 Oh. Dec. 
(Reprint) 604, 606, 4 WestLMonth 
149. (6) A steam engine used in 


connection with a pump for irriga- 
tion, with a thresher, and with ma- 
chinery for cultivating a crop of 
rice, and not shown to have been 
used for any other purpose than the 
cultivation and harvesting of such 
crop. Lahn v. Carr, 120 La. 797, 45 
S 707, 709. (7) A steam thresher for 
harvesting a rice crop. Laporte v. 
Libby, 114 La: 570, 38 S 457, 458. 
(8) But not a.horse lawn mower. 
Sullivan v. Ashfield, 227 Mass. 24, 
116 NE 565, 566. (9) Nor a thresh- 
ing machine with which the owner 
threshes his own grain, but which 
he employed during the larger por- 
tion of the threshing season in 
threshing for others for hire. In 
re Baldwin, 71 Cal. 74, 12 P 44, 45. 
(10) See also Exemptions § 87. 

93. Laporte v. Libby, 114 La. 570, 
88 S 457, 458. 

94. See Gaming. 

95. Farrier: 

Lien see Animals § 57. 
License tax see Licenses [25 Cyc 

618]. 

96. Hopwood v. Hopwood, 7 H. L. 
Cas. 728, 749, 11 Reprint 290. 

97. Gether v. Capper, 18 C. B. 866, 
880, 86 ECL 866, 139 Reprint 1613 
(it is compounded of “fare,” a verb 
signifying “to ees and “vand, 
meaning “by water’’). 

98. Gether v. Capper, 18 C. B. 866, 
870, 86 ECL 866. 


99. Black L. D. 

1. McGowin Lumber, etc., Co. v. 
Rage Ben. Camp Wt oAT fate, 
192 Ala. 35, 68 S 263, 264. 

[a] “S Oo Bw compared.—Mc- 
Gowin Lumber, etc, Co. v. R. J. & 
B. F. Camp Lumber Co., 192 Ala 


See also F. O. B. 

(19 Cye 1082]; and generally Ab- 

breviations 1 C. J. p 276. 

' 8 Webster D. [quot South Cov- 

ington, etc., R. Co. v. Beatty, 50 SW 

239, 20 KyL 1845]. 
fa] “‘Fast’ and 


35, 68 S 263, 264. 


‘loose’ are rela- 
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cargo alongside 
tackle. 


Phrases: 
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trade implying that the seller is only to place the 


of the vessel, within reach of her 


_ FAST. The meaning usually given to the word 
is moving rapidly ;? quick in motion; rapid;* swift.5 
‘*Fast bill of exceptions,’’® ‘‘fast es- 


tate,’’* ‘“‘fast fish,’’’ ‘fast :mail,’’ and 4‘ fast 


writ of error’’; 


1° also ‘‘as fast as [she] can de- 


liver,’ *4)‘fas fast_as that,’’ 12 ‘very fast,’ * ang 


‘fastest passenger train service.’’ 14 


FASTEN. To make fast; to attach or unite 


firmly.1¢ 


FATAL. Causing death;17 deadly or mortal.1® 


FAT BOILING.*® 


FATETUR FACINUS QUI JUDICIUM FUGIT.”° 


FATHER.?* 


tive terms and might mean one 
thing in one place and quite another 
thing in another place.” Sandwich 
Enterprise Co. v. Joliet Mfg. Co., 91 
Fed. 254, 255, 33 CCA 491. 

3. Webster D. [quot South Cov- 
ington, ete., R. Co. v. Beatty, 50 SW 
239, 20 KyL 1845]. 

4 Webster D. [auot South Cov- 
ington, etc., R. Co. v. Beatty, 50 SW 
239, 20 KyL 1845]. 

5. Webster D. [quot South Cov- 
ington, ete., R. Co. v. Beatty, 50 SW 
239, 20 KyL 1845]. 

6. Black L. D. (in Georgia a 
“fast” bill of exceptions is one which 
may be taken in injunction suits and 
similar cases at such time and in 
such manner as to bring the case up 
for review with great expedition). 
See Appeal and Error § 27. 

7. Brown L. D. ( “a term some- 
times used in wills, meaning real 
property’). See also Lewis v. Smith, 
9 N. Y. 502, 510, 61 AmD 706; Jackson 
v. Merrill, 6 Johns. (N. Y.) 185, 191, 
5 AmD 213 (where the term is em- 
ployed). 

8. Aberdeen Arctic Co. v. Sutter, 
4 Macq. 355, 359 (‘[the peculiar] 
. .. mode of fishing has been com- 
monly called ‘drog’ fishing”’’). 

[a] By the usage of the whale 
fishery a fish is to be considered as 
a fast fish which is attached by any 


in the shipping 


means, suchas the entanglement of 


the line around it, etc., to the boat 
of the first striker, although the 
harpoon does not continue in the 
body of the fish. Hogarth v. Jack- 
son, 2: Ci & P. 595, 12 HCL ''753;’ Fen- 
nines v. Grenville, 1 Taunt. 241, 243, 
127 Reprint 825. 

9. Hicks v. Union Pac. R. Co., 
76 Nebr. 496, 107 NW 798, 800 (in 
railroad parlance a train which stops 
only at the more important stations 
at long intervals of time and space, 
and which maintains, and presum- 
ably is under contract with the 
United States government to main- 
tain, a great rate of speed). 

10. See Appeal and Prror § 27. 

11, Hulthen v. Stewart, [1903] 
PAO a oO as : 

“This language is perfectly plain 
and unambiguous. It contemplates 
a delivery by every ordinary means 
at her disposal. That she was to 
run all her cargo winches at one 
and the same time was also, mani- 
festly, within the contemplation of 
the parties, for it is expressly stipu- 
lated that she shall provide sufficient 
steam to so run them all. We are 
therefore of the opinion that she was 
entitled to insist on discharge as 
fast as she could from all of them. 
We do not agree with the district 
judge that by such a construction 
there is read into the contract more 
than its language imports, On the 
contrary, to qualify the provision by 
restricting it to.one or two or three 
of her hatches would be to read into 
the charter a clause which the par- 
ties did not insert, and which we 
have no reason to suppose they in- 
tended to insert. In fact the provi- 


The term employed to designate a 


sions about lighters, and the supply- 
ing of steam for all the winches, 
are persuasive to the conclusion 
that the parties meant precisely 
what they said.” Hine v. Perkins, 
5b) Hed...996; 998, 5:C@A -377. 

12. Peck v. Waters, 104 Mass. 
345, 350 (“The qualification ‘or as 
fast as that,’ imports an option on 
the part of the defendants. But 
whether it is an option to deliver the 
whole at once, or any quantity not 
less than twenty-five barrels by each 
steamer; or an option to deliver in 
such quantities as the defendants 
should choose, not faster than the 
rate named, cannot be decisively as- 
certained from the report’’). 

13. Indianapolis, ete., R. Co. v. 
Peyton, 76 Ill. 340, 341 (an ordinance 
of a town provided that railroad 
trains should not be run through the 
town at a greater rate of speed than 
eight miles per hour. In an action 
against a railroad company to re- 
cover for the killing of a cow by a 
train of cars, it was proved that the 
train was running “very fast.” It 
was held that this substantially 
proved that it was running at a 
greater rate of speed than eight 
miles per hour). 

14. Taffe v. Oregon R. Co., 41 Or. 
64, 71,:67,.P. 1015; 68: 'P: 732,58 LRA 
187 (a stipulation for the “fastest 
passenger train service” in the writ- 
ten part of a bill of lading, which 
contained a blank space for the place 
of destination, with directions not 
to insert points not on the carrier’s 
line, which blank space was not 
filled, was held simply to be a desig- 
nation as to how the freight should 
be carried, and not to operate to 
render the carrier liable for losses 
on connecting lines). 


15. Webster Int. D. 
[a] The term “fasten and se- 
cure,” in an instruction as to the 


care required in confining cars on a 
siding to prevent their escape to the 
main track, does not imply that they 
are to be anchored by means of 
chains, but refers to the use of the 
ordinary appliances consisting of 
brakes and blocks. Jones v. Kansas 
City, ete, R. Co., 178 Mo. 528, 77 SW 
890, 897, 101 AmSR 434, 

16. Webster Int. D. 

17. Boyer v. State, 84 Nebr. 407, 
121 NW 445, 446. 

18. Boyer v. State, 84 Nebr. 407, 
121 NW 445, 446. 

19. See Nuisances [29 Cye 1167]. 

20. A maxim meaning ‘‘He who 
flees judgment confesses his guilt.” 
Bouvier L. D. [cit Best Pres. § 248; 
3 Coke Inst. p 14]. 

[a] Applied in: Foster’s Case, 11 
Coke 56a, 60b, 77 Reprint 1222; Fox- 
ley’s Case, 5 Coke 109a, 109b, 77 
Reprint 224. 

21. Father: - 

Abandonment of child see Parent and 

Child [29 Cyc 1676]. 

Abduction from mother see Abduc- 

tion § 12. 

Adoption see Adoption of Children 1 

Cue, DUT r. 
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male parent;22 a male who has begotten a child;** 
also an adopted father,?* or a male ancestor more 


remote than a parent.”® 
FATHOM. 


part of a unit of land measure.?® 
Lineal fathom. 
feet.?? 
Square fathom. 
taining thirty-six square feet.?* 


FATUUS PRASUMITUR QUI IN PROPRIO 


NOMINE ERRAT.*° 
FAUCES TERRA. Literally 


Adverse possession by child against 
father and vice versa see Adverse 
Possession §§ 282, 283. 

Carnal knowledge of daughter see 
Incest [22 Cyc 46]. 

Citizenship of, as citizenship of child 
see Citizens § 8 

Competency of, to prove age of 
prosecutrix in rape see Rape [33 
Cye 1473]. 

Conclusiveness on child of judgment 
against see Judgments [23 Cyc 
1264}. 

Conveyance by, to child see Fraudu- 
lent Conveyances [20 Cyc 607]. 
Credibility of as witness see Wit- 

nesses [40 Cyc 2657]. 

Custody of children see Parent and 
Child [29 Cyc 1588]. 

Disqualification of father of party to 
suit see Judges [23 Cyc 583]; 
Juries [24 Cyc 273]; Witnesses 
[40 Cye 2210]. 

Divorce of, as affecting custody of 
children see Divorce §§ 783-823. 
Dormnicile of, as domicile of child see 

Domicile § 25. 

Duty to support see Parent and Child 
{29 Cye 1606, 1619]; Paupers [30 
Cye 1123]. 

Killing: 

In defense of child as justifiahle 
eae see Homicide [21 Cyc 


Person having illicit intercourse 
with daughter, as manslaughter 
see Homicide [21 Cye 753]. 

Negligence, imputable to child see 
Negligence [29 Cye 552]. q 

Preference of, in appointment se 
Executors and Adminstrators § 103; 
Infants [21 Cye 34]; Guardian and 
Ward [22 Cyc 650]; Insane Per- 
sons [22 Cyc 1140]. ' 

Relation between child and, as good 
consideration see ContractS § 166; 
The § 44; Mortgages [27 Cye 

See also Child or Children 11 C, J. 
p 750; Family ante p 664. 

22. Lind v. Burke, 56 Nebr. 785, 
790, 77 NW 444. 

{a] As meaning legal father.— 
The term as used in a complaint 
under a statute giving a right of ac- 
tion to a father, is not to be con- 
strued against the pleader to the 
extent of being held to have refer- 
ence to a putative, rather than a 
legai, father, but should be presumed 
to refer to a parent within the rules 
of legitimacy. Crook v. Webb, 125 
Ala. 457, 28 S 384, 386. 

[b] As meaning natural father.— 
The word “father,” as used in a 
Statute, providing that a father may 
sue for the injury or death of a 
child, should be construed to mean 
only one’s own natural father, and 
not to include a stepfather. Thorn- 
burg v. American Strawboard Co., 
141 Ind. 443, 40 NE 1062, 1068, 50 
AmSR 334; Citizens’ St. R. Co. v. 
Cooper, 22 Ind. A. 459, 53 NE 1092, 
1094, 72 AmSR 319. 

[ec] “Parent” distinguished. — 
“Mather” is not equivalent to 
“parent” as used in Pen. Code art 
376, providing for the punishment 
of any person selling intoxicating 


When used in the measurement of 
land, a word which is to be understood as meaning 
a square fathom, but in its common usage an integral 
A unit of measurement of six 


A unit of land measurement con- 


FATHER—FAULT 


bs 


land.’’®° Headlands or promontories ineasing a 
branch or arm of the sea.*? 

FAULT. The primary lexical meaning of the 
word is defect or failing.** Hence, in the language 
of the law and in the interpretation of statutes, it 
is held to signify a failure of duty,?3 and deemed 
to be the equivalent of ‘‘negligence.’’** It has the 
following, among other, meanings: An error or de- 


fect of judgment or conduct;** error or mistake ;*° 


any deviation from prudence, rectitude, or duty;*" 


any shortcoming or neglect of care or performance 


resulting from inattention, incapacity, or perversity ; 


a wrong tendency, course, or act.®® 


“‘Jaws of the 


liquor to a minor without the writ- 
ten consent of the parent of such 
minor, for the word “parent” in- 
cludes both parents, father and 
mother. Lantznester v. State, 19 
Tex. A. 320, 321. 
{d] As including “mother.”—(1) 
The word “‘father,” as used in § 21 
of the act concerning wills, by vir- 
tue of the provisions of Rev. St. 
(1874) p 833, relative to statutes, in- 
cludes “mother.” Walker v. Hyland, 
10 Nid ay 169; 66.24 268,12715.) (2) 
But the term as used in Rey. St. c 
6 art 3 tit 1 § 49, providing that a 
testator’s child born after the mak- 
ing of his will shall receive the 
same portion of his ‘father’s real 
and personal estate’ as would have 
descended or been distributed to such 
child if the father had died intes- 
tate, cannot be construed so that it 
will apply to the mother, that is, if 


a married woman executes her will, 
as she is allowed to under the stat- 
ute, and makes no provision for an 
after-born child, the child ’will not 
inherit anything from his mother’s 
estate by virtue of this section of 
the statute. Cotheal v. Cotheal, 40 
Ney. 405; 0. 

23. Lind v. Burke, 56 Nebr. 785, 
790, 77 NW 444, 

24 Lind vy. Burke, 56 Nebr. 785, 
790, 77 NW 444. 

25. Lind v. Burke, 56 Nebr. 785, 
790, 77 NW 444 [eit Century D.; 
Webster Int. D.]. To same effect 
Mount v. Tremont Lumber Co., 121 
La. 64, 46 S 103,126 AmSR 312, 
16 LRANS 199, 15 AnnCas 148; Lan- 
dry v. American Creosote Works, 119 
La, 231, 48 S 1016, 1017, 11 LRANS 
387; Owens v. Munden, 168 N. C. 
266, 84 SE 257, AnnCas1917B 1117. 

26. Nahaolelau v. Kaaahu, 9 Ha- 
waii 600, 601. 

27. Nahaolelau v. Kaaahu, 9 Ha- 
waii 600, 601. 

28. Nahaolelau v. Kaaahu, 9 Ha- 
waii 600, 601. 

29. A maxim meaning “A man is 
presumed to be simple who makes a 


mlrake in his own name.’ Bouvier 
‘[a] Applied in: Van Alst v. Hun- 


ter, 5 Johns. Ch. (N. Y.) 148, 161. 

30. Black L. D. 

31. The Harriet, 11 F. Cas. No. 
6,099, 1 Story 250. See also Naviga- 
ble Waters [29 Cyc 285]. 

82. Milliken vy. Fenderson, 110 Me. 
306, 86 A 174, 175 [cit Cyc]. 

[a] In a divorce statute (1) pre- 
scribing the grounds for a divorce, 
fault means more than a mere wrong 
in the sense of an error or a devia- 
tion from the rules of propriety, but 
embraces also any defect or blemish 
or impairment of excellence prevent- 
ing the full consummation of the 
marriage relation. Mutter v. Mut- 
ter, 123 Ky. 754, 97 SW 393, 394, 124 
AmSR 381. (2) In this connection 
it means a voluntary consenting to 
the separation of the husband and 
wife, or such failure of duty or mis- 
conduct on the part of the wife as 
“materially contributes to the dis- 
ruption of the marital relation.” 


In coal mining, the term refers to interruptions 


Pratt (v-2 Pratt, 197 Ti SA. 4530)" bol, 
(3) See generally Divorce § 63 et seq. 

33. Milliken v. Fenderson, 110 Me. 
806, 86 A 174, 175, ibeit;Cyc}. 

[a] In separation proceedings.— 
As used in a statute giving a wife 
the right to a bill for support and 
maintenance where the living sepa- 
rate and apart from her husband 
was without her fault, “fault”? means 
a voluntary consenting to the sepa- 
ration, or such failure of duty or 
misconduct on her part as materially 
contrikutes to a disruption of the 
marital relation. Johnson v. John- 
son, 125 Ill. 510, 16 NE 891, 892. 

34. Harding v. Harding, 198 U.S. 
317, 25 SCt 679, 682, 49 L. ed. 1066; 
Hardie, v. U. S., 39 Ct. Cl...260,; 2525 
Savannah, etc., R. Co. v. Austin, 104 


Ga. 614, 30: SE 770, 771; Decker v. 
Decker, 279 Ill. 300, 116 NE 688, 
690; Indiana Union ‘Tract. Co, v. 


Long, 176 Ind. 5382, 96 NE 604, 607; 
Louisville, ete., R. Co. v. Summers, 
131 Ind. 241, 30 NE 873; Evansviile, 
ete.,” Re Co. wv... Weikle;, .6 Inds Ay 
340, 33 NE 639; Milliken v. Fen- 
derson, 110 Me. 306, 86 A 174, 175. 
[cit Cyc]; Garland v. Hewes, 101 
Me. 549, 551, 64 A 914, 915 [cit Cyc]; 
Medfield School Dist. v. Boston, ete., 
R. Co.;, 102 Mass. 552,:9553)- 3\-AmR 
502; Dorr v. Harkness, 49 N. J. Li 


571, 10 A 400, 402, 60 AmR 656; 
Cloutier v. Rex, 13 Can. Exch. 109, 
114. See generally Collision §§ 2-— 


10; Negligence [29 Cye 400]. 

[a] As “want of ordinary care.” 
—The use of the word “fault,” in an 
instruction that want of ordinary 
care was not a contributing cause 
unless there was a proximate con- 
nection between the injury and the 
want of care, “that is, it must ap- 
pear that there was such a relation 
between plaintiff’s fault and the in- 
jury that it was a natural result 
thereof,” is not erroneous, as it evi- 
dently refers to “want of ordinary 
care.” Sorensen v. J. I. Case Thresh- 
ine Pha Co., 129 Wis. 366, 109 NW 

35. Century D. [quot Louisville, 
etc., R. Co.~v. Berry, 2 Ind, A. 427, 
28 NE 714, 716]. 
rete Malone v. U. S., 5 Ct. Cl. 486, 

“Error” distinguished see Error 21 
C. J. p 822 note 3. 

37. Century D. [quot Louisville, 
ete.; R, Conv. Berry, 2° IndyvAl 427, 
28 NE 714, 716]. 

38. Century D. [quot Louisville, 
etc, R. Co. v. Berry, 2 Ifid. A. 427, 
28 NE 714, 716]. 

[a] Mismanagement, — Where a 
mortgage on the revenues of a canal 
company provided that if the com- 
pany should pay the interest on the 
bonds, and provide a sinking fund to 
meet the principal when due, it 
should retain the management of the 
property, and receive the revenues, 
but if it should fail to comply with 
these conditions “from any cause ex- 
cept a deficiency of revenues arising 
from the failure of business without 
fault on the part of the company, 
then the mortgagees should take 
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in the continuity of the coal deposit caused by dis- 
placements in the formation or by a pinching to- 
gether of the overlying and underlying rock strata.*® 

In the condition of an auction sale the word may 
refer to the quantity as well as to the quality of 
the article purchased.4° 

_FAUTOR. In Spanish law, an abettor; one who 
aids another especially in committing a crime, such 
as accomplices and accessaries.*! 

FAVOR.*? Partiality; bias; affection.*? 

FAVORABILIA IN LEGE SUNT FISCUS, DOS, 
VITA, LIBERTAS.“4 


FAVORABILIORES REI POTIUS QUAM AC-, 


TORES HABENTUR.*5 

FAVORABILIORES SUNT EXECUTIONES AL- 
IIS PROCESSIBUS QUIBUSCUNQUE.** 

FAVORABILIORES TAM AUCTORES REI PO- 
TUIS AUCTORES QUAM INTERVENIORES HA- 
BENTUR.** 

‘ FAVORABLE. Favoring; manifesting partial- 
ity. 
-FAVORABLY. <Advantageously.‘? 

FAVOREM VITZ. A rule of criminal law mean- 
ing ‘‘Favor of life.’’ 5° 

FAVORES AMPLIANDI SUNT: ODIA RE- 
STRINGENDA.*! 

FAZANA. In old Spanish law, judgment, espe- 
cially one which followed or was based upon an- 
other.» This early form of stare decisis was not 
favored ** and fazafias were even declared void.54 


possession and receive the revenues,” 
the word ‘‘fault’”’ should be construed 


[25 C. J.] 


FE. In Spanish law, faith,5> the lack of which 
was formerly the subject of cognizance on the part 
of the Inquisition.®® 
_ FEALTY. In feudal law, the obligation of fidel- 
ity which the tenant owed to his lord.” 

FEAR.®$ 

FEARS OR HOPES. A term which is merely an 
amplification of the word ‘‘motives.’’ 5° 

FEASIBLE. Capable of being done, performed, 
or effected.®° 

FEATHER. A protrusion from the inside of the 
shell of the cylinder of a cloth-printing machine, 
which fits a groove in the mandrel and keeps it from 
slipping as the mandrel revolves.*! 

_FEATHER BED. In domestic use, a single ar- 
ticle composed of a quantity of feathers enclosed in 
a bedtick.®? 

FEATHERBONE. The term has become the name 
of the article produced from the quills of feathers 
and used as a substitute for whalebone.®% 

FEATHER RAILS. The term is applied to the 
rails of a short detached movable railway track made 
to fit over and connect with the regular track.®* 

FECHA. In Spanish law, date, which is an essen- 
tial feature of all public documents.® 

FED. The term has a well understood meaning 
when applied to cattle or hogs, and it is to be made 
fit for market by feeding.*¢ 

FEDERAL.® In American law, belonging to the 
general government or union of the states; founded 
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- yvenors.” 


in its broader sense as meaning not 

only mismanagement, but also any 

legal default-on the part of the com- 

_ pany in view of its obligations to 

the public to operate it as a public 

work. State v. Brown, 73 Md. 484, 

21.A: 374, 376. 

39. Wilson v. Big Joe Block Coal 
Co., 134 Iowa 594, 112 NW _ 89, 90. 

40. Pettitt v. Mitchell, 4 M. & G. 
819, 838, 43 ECL 423, 134 Reprint 337. 

41. Escriche Diccionario. See 
Criminal Law §§ 99-161. See alse 
Miller v. Knox, 4 Bing. N. Cas. 574, 
605, 33 ECL 865, 132 Reprint 910. 

42. Favor: 

Challenge or disqualification for see 
Grand Juries [20 Cye 1300, 1325]; 
Judges [23 Cyc 582]; Juries [24 

334]. See also Bias 7 

exes: Dp 1250. 

Burrill L. D. 

[a] “In favor of.”—Myer v. De- 
croix, [1891] A. C. 520, 526; Gillam 
v. Taylor, L. R. 16 Eq. 581, 584; 
Manchester, etc., R. Co. v. Denaby 
Colliery Co., 54 L. J. Q. B. 103, 111. 
See also Exposito v. Robert, 11 Porto 
Rico 14 (where the term is distin- 
guished from “to the order of”). 

[b] “Werdict of the party you de- 
sire to favor.’—Pittsburgh, etc. R. 
Co. v. Burton, 139 Ind. 357, 369, 37 
NE 150, 38 NE 594. ; 

44, A maxim meaning ‘Things 
favourably considered in law are the 
treasury, dower, life, liberty.” Whar- 
ton L. Lex. [cit Jenkins Cent. p 94]. 

45. A maxim meaning “Defenders 
are held to be in a more favourable 
position than pursuers.” Trayner 
Leg. Max. 

[a] Applied in: Hunt v. Rousma- 
nier, 8 Wheat. (U. S.) 174, 195, Dials, 
ed. 589 (where it is referred to as a 
“maxim of the civil law’). 

46. A maxim meaning “Execu- 
tions are preferred to all other proc- 


esses whatever.” Wharton L. Lex. 
{eit Coke Litt. p 289]. "i 
47. A maxim meaning Accusers 


are held more favorably than inter- 
Peloubet Leg. Max. p 81. 
48. Webster Int. D. - 
[al Gas rates. — An ordinance 
giving exclusive privileges to a gas 
company, but requiring it to furnish 


gas at “rates as favorable as” fur- 58. See Duress 19 C. J. p 838; 
nished by a certain gas company in| Fright [20 Cyc 850]; Threats [38 
another city, should be construed to]}Cye 289]. 
mean prices as low, irrespective of Putting in fear: 
any circumstances or _ conditions.}| As element of: / 
Decatur Gas-Light Co. v. Decatur, Affray see Affray § 15. 
120 Ill. 67, 69, 11 NE 406, 408. Extortion see Extortion § 8. 
49. Century D. Robbery see Robbery [384 Cye 
[a] “To ‘favourably consider’ 1800]. 
means, having regard to the sur- Threat see Threats [38 Cyc 290]. 


rounding facts, to grant an applica- 
tion.” Montreal Gas Co. v. Vasey, 
[1900] A. 'C. 595, 596, 599. 

50. State v. Schieler, 4 Ida. 120, 
130, 37. PB 272; State v. Eaton, 191 
Mo. 151, 89. SW 949, 951. 

51. A maxim meaning “Favorable 
inclinations are to be enlarged; ani- 
mosities restrained.” Bouvier L. D. 
{cit Jenkins Cent. p 186]. 


52. Escriche Diccionario. See 
Judgments [23 Cyc 623]. 

53. Marina Ensayo historico- 
critico No. 279. See Courts §§ 304-— 
359. 


%4. Partidas III tit XXII ley XIV. 

55. Escriche Diccionario. 

{al In its legal sense the word 
is used much as the English ‘faith’; 
buena fé is good faith, mala fé bad 
faith. Dar fé is to certify, as when 
an official makes a certificate of 
some transaction before him, Hacer 
fé (to make faith) is to meet the 
requirements of proof. Escriche 
Diccionario. See also Bona -Fide 8 
Cc. J. p 1145. 

56. [a] 
ished by royal decree in 1820 and 
jurisdiction of, such causes restored 
to the diocesan prelates. See Royal 
Order of 1835 [reprinted Escriche 
Diccionario]. 

57. De Peyster v. Michael, 6 N. Y. 
467, 499, 57 AmD_ 470. See also 
Loyalty [25 Cyc 1658]. - 

[a] “Escheat” compared. — “Es- 
cheat was the reversion of the estate 
on a grant in fee simple upon a 
failure of the heirs of the owner. 
Fealty was annexed to an attendant 
on the reversion. They were insepa- 
rable. These incidents of feudal ten- 
ure belonged to the lord of whom the 
lands were immediately holden; that 
is to say, to him of whom the owner 
for the time being purchased.” De 
Peyster v. Michael, 6 N. Y. 467, 499, 
57 AmD 470. 


\ 


This tribunal was abol- 


As- 
234; 


As justifying self-defense see 
sault and Battery §§ 31, 
Homicide [21 Cyc 815]. 

As vitiating consent see Abduction 
§ 8; Kidnapping [24 Cyc 798]; Lar- 
ceny [25 Cyc 40]; Rape [383 Cyc 


1428]. 

59. Peo. v. Glass, 158 Cal. 650, 
TL) Pe2sis 292% 

60. Century D. 

[a] “Feasible route.”’—The lay- 


ing out of the most “feasible route” 
between two fixed points is not nec- 
essarily equivalent to the laying out 
of the best route for the accommoda- 
tion of public travel between the 
same bounds. In the one case the 
test is arbitrary and unyielding, and 
in the other it is governed by reason- 
able public necessity. Spaulding v. 
Groton, 68 N. H. 77, 79, 44 A 88, 89. 

61. Griggs v. Stone, 51 N. J. L. 
549, 550, 18 A 1094, 7 LRA 48, 

62. State v. Parker, 47 Vt. 19. 

Exemption of see Exemptions § 67. 
| 63. Warren Featherbone Co. v. 
American Featherbone Co., 141 Fed. 
518, 516, 72 CCA 571. 

64. Burke v. St. Louis Southwest- 


oe R. Co., 120 Mo. A. 683, 97 SW 
981. 

65. Escriche Diccionario. See 
Date s1wcuy. piil22Z9. 

66. Brockway v. Rowley, 66 Ill. 
99, 102. 

67. Federal: 
Constitution see Constitutional Law 


§ 8. ; 
Court see Federal Courts post p 679. 
Government see United States [39 


Cyc 689]. 
Public Lands [82 Cyc 


Land see 
791. 

Officer see Ambassadors and Consuls 
2 Cc. J. ‘tp 1297; Attorney-General 
6 C. J. p 804; Clerks of Courts 11 
Cc. J. p 845; Customs Duties §§ 63— 
93; District and Prosecuting At- 
torneys 18 C. J. p 1294; Internal 
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on or organized under the constitution or laws of Federal money. Lawful money of the United 
the United States.®* States.® 
Revenue [22 Cyc 1655]; Pensions, #risoner see Prisons [32 Cyc 317, Removal of cause see Removal of 
[30 Cyc 1869]; Post Office [31 Cyc 331, 348]. Causes [34 Cyc 1240]. 
976]; Public Lands [82 Cyc 1000]; | Question, ground for: 68. Black L. D 


69. Cocke v. Kendall, 5 F.~ Cas. 
No. 2,929b, Hempst. 236. See also 
Money [27 Cye 817]. 


United States Commissioners [39 Appeal see Federal Courts post. 
Cye 791]; United States Marshals Jurisdiction see Federal Courts 
[39 Cye 803], post. 
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FEDERAL COURTS 


By Cuaries C. Moore * 
Assisted by the Editorial Staff 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 687] 


ANALYSIS 


I. JUDICIAL POWER OF THE UNITED STATES [(§§ 1-3] p 687 
A. Extent [§ 1] p 687 
B. Where Vested [§ 2] p 688 
C. Independent of State Judiciary [§ 3] p 689 


II. JURISDICTION AND POWERS GENERALLY [§§ 4-32] p 689 
A. Source and General Extent of Jurisdiction [§ 4] p 689 
. Character of Jurisdiction [§ 5] p 691 
State Legislation Affecting Jurisdiction [§ 6] p 691 
. Presumption as to Jurisdiction [§ 7] p 692 
. Jurisdiction Appearing of Record [§ 8] p 693 
Right to Decline Jurisdiction [§ 9] p 693 
Equity Jurisdiction Generally [§ 10] p 693 
. Jurisdiction to Afford Complete Relief [§ 11] p 693 
Jurisdiction in Probate Matters [§ 12] p 695 
. Ancillary and Incidental Jurisdiction [§ 13] p 696 
. Issuance of Prerogative and Other Writs [§ 14] p 699 
. Enforcement of Rights Claimed Under State Law [§ 15] p 701 
M. Territorial Limitations and Districts in Which Actions Must Be Brought [§§ 16-28] p 703 
1. In General [§ 16] p 703 
2. Residence of Parties [§§ 17-22] p 704 
a. In General [§ 17] p 704 
b. Where Coparties Reside in Different States [§§ 18-20] p 707 
(1) General Rule [§ 18] p 707 
(2) Plaintiffs [§ 19] p 707 
(3) Defendants [§ 20] p 707 
c. Where More than One District in State [§ 21] p 707 
d. Where District Contains More than One Division [§ 22] p 708 
. Actions by or against Corporations [§ 23] p 708 
. Actions by or against Aliens [§ 24] p 710 
. Actions on Bonds of Public Contractors and against Surety Companies [§ 25] p 710 
. Actions on Claims against United States [§ 26] p 711 
. Local or Transitory Actions [§ 27] p 712 
N. Loss or Divestiture of Jurisdiction [§ 28] p 717 


III. JURISDICTION DEPENDENT ON EXISTENCE OF FEDERAL QUESTION [(§§ 29-47] p 718 
A. In General [§ 29] p 718 

Cases Arising under Constitution of United States [§ 30] p 722 

Cases Arising under Treaties of United States [§ 31] p 726 

Cases Arising under Laws of United States Generally [§ 32] p 726 

. Actions Arising under Revenue Laws [§ 33] p_727 

. Actions Arising under Patent Laws [§ 34] p 727 

_ Actions Arising under Copyright Laws [§ 35] p 729 

Actions Relating to Trade-Marks and Trade Names [§ 36] p 729 

Actions Relating to Commerce [§ 37] p 729 

Actions Relating to Watercourses and Water Rights [§ 38] p 730 

. Actions Relating to Navigable Waters [§ 39] p 731 

. Actions for Torts on High Seas [§ 40] p 731 

. Actions Relating to Public Lands [§ 41] p 731 

. Actions Relating to Mines or Mineral Rights [§ 42] p 732 

. Actions by or against Officers or Agents of United States [§ 43] p 732 

. Bankruptcy Cases [§ 44] p 734 re 


“Removal of Causes,” in Encyclopedia of Pleading and Practice, and 
“Pederal Statutes Annotated.” 
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x thor of “United States Courts” and 
of iguoore on Facts;” sometime associate editor of 
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Q. Actions by or against United States Corporations [§ 45] p 735 
R. Actions by or against National Banks or Receivers or Agents Thereof [§ 46] p 735 
S. Actions by or against Receivers Appointed by Federal Courts [§ 47] p 737 


IV. JURISDICTION DEPENDENT ON CITIZENSHIP OR CHARACTER OF PARTIES [§§ 48-95] 
739 
we Se Affecting Ambassadors, Public Ministers, or Consuls [§ 48] p 739 
B. Controversies to Which United States Is a Party [§ 49] p 740 
C. Controversies to Which State Is a Party [§§ 50-54] p 741 
1. Actions between States [§ 50] p 741 
2. Actions by State [§ 51] p 741 
3. Actions against State [§ 52] p 741 
4. Actions against State Officers [§ 53] p 743 
5. Interest of State When Not a Party [§ 54] p 744 
. Controversies to Which Indians Are Parties [§ 55] p 745 
. Controversies between Citizens of Same State Claiming Lands under Grants of Different States 
[§ 56] p 745 
. Controversies to Which Alien a Party [§ 57] p 745 
Controversies to Which Foreign Sovereign or Nation Is a Party [§ 58] p 746 
. Controversies between Citizens of Different States [§§ 59-76] p 747 
1. In General [§ 59] p 747 
. What Constitutes Citizenship [§ 60] p 748 
. Time as of Which Jurisdiction Determined [§ 61] p 748 
. Citizenship of Coparties [§§ 62-68] p 749 
a. In General [§ 62] p 749 
b. Alignment of Parties According to Real Interest [§ 63] p 750 
. Necessary, Indispensable, and Formal Parties [§ 64] p 752 
. Actions by or against Parties Acting in Representative or Fiduciary Capacity [§ 65] p 754 
. Actions by Cestuis Que Trust [§ 66] p 755 
. Actions by or against Corporations | § 67] p 755 
. Actions by or against Unincorporated Associations [§ 68] p 759 
10. Actions by or against Partnerships [§ 69] p 759 
11. Actions by or against Citizens of District of Columbia or of Territory [§ 7 
12. Actions on Assigned Promissory Notes or Other Choses in Action [§ 71] p 
13. Actions against Assignees [§ 72] p 764 
14. Intervention [§ 73] p 764 
15. Collusion to Confer Jurisdiction [§ 74] p 765 
16. Change of Citizenship or Residence [§ 75] p 765 
17. Conveyances and Transfers of Subject Matter of Action [§ 76] p 766 
I. Controversies between Citizens of Same State [§ 77] p 766 


V. JURISDICTIONAL AVERMENTS IN RECORD [§§ 78-94] p 767 
A. Necessity of Averments in General [$$ 78-79] p 767 
1. On Direct Attack [§ 78} p 767 
2. On Collateral Attack [§ 79] p 767 
B. Averment of Citizenship [§§ 80-88] p 767 
1. Necessity of Averment [§§ 80-84] p 767 
a. In General [§ 80] p 767 
b. Of Plaintiff’s Assignor [§ 81] p 768 
e. Of Guardian or Next Friend [§ 83] p 768 
d. Of Executors, Administrators, Trustees, or Receivers [§ 82] p 768 
e. Of Partnerships and Other Unincorporated Associations. [§ 84] p 768 
2. Sufficiency of Averment [§§ 85-88] p 768 . 
a. In General [§ 85] p 768 
b. As to Individuals [§ 86] p.770 
e. As to Corporations [§ 87] p 771 
d. As to Partnerships and Other Unincorporated Associations [§ 88] p 773 
. Averments Showing Jurisdiction in Particular Federal District [§§ 89-90] p 774 
1. Residence of Parties [§ 89] p 774 ; 
2. Local Suits [§ 90] p 774 
. Averment of Alienage [§ 91] p 774 
. Averment of Federal Question [§ 92] p 775 
. Averment of Amount in Dispute [§ 93] p 778 
Amendment to Cure Omissions or Defects [§ 94] p 779 


VI. JURISDICTIONAL OBJECTIONS [§§ 95-107] p 781 
A. In General [§ 95] p 781 
B. For Absence or Insufficiency of Averments [§§ 96-98] p 782 
1. In General {§ 96] p 782 
2. Reversal on Appeal or Error [§ 97] p 783 
3. Reversal on Bill of Review [§ 98] p 785 


For later cases, developments and changes in the law see cumulative Annotations, same title 
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C. Where Jurisdictional Averments Are Sufficient on Their Face |§§ 99-105] p 785 
1. At Law [§ 99}=p)785 j 
2. In Equity [§ 100] p 787 
3. Where There Are Several Defendants [§ 101] p 787 
- 4, Trial of Issue [§§ 102-105] p 787 
a. In General [§ 102] p 787 
b. Burden of Proof [§ 103] p 787 
ec. Evidence [§ 104] p 789 
d. Decision [§-105] p 789 
D. Dismissal under Act of 1875; Judicial Code § 87 [§ 106] p 790 
E. Venue in Wrong Federal District [§ 107] p 794 


VII. PROCEDURE AND CONFORMITY TO STATE PRACTICE [§§ 108-162] p 797 
A. Practice Conformity Act [§§ 108-118] p 797 ; 
1. In General [§ 108] p 797 
2. Object of Statute [§ 109] p 797 
3. Statute Mandatory and Self-Executing [§ 110] p 797 
4, Extent of Conformity [§§ 111-115] p 799 © 
a. In General [§ 111] p 799 
b. Matters Covered by Acts of Congress [§ 112] p 800 
e. Construction of Common-Law Remedies {§ 113] p 801 
d. Conflict with Federal Constitution [§ 114] p 801 
e. State Practice Affecting Inherent Power of Courts [§ 115] p 801 
5. Validity and Force of State Statutes [§ 116] p 801 
6. Jurisdiction of Federal Courts [§ 117] p 802 . 
B. Conformity and Noncohformity in Particular Actions or Proceedings [§§ 118-126] p 802 
1. Equity and Admiralty Cases [§ 118] p 802 
2. Criminal Cases [§ 119] p 805 
. Bankruptcy Proceedings [§ 120] p 805 
. Actions Relating to Patents and Copyrights [§ 121] p 805 
Condemnation Proceedings [§ 122] p 806 
Mandamus Proceedings [§ 123] p 806 
. Cases Removed from State Court to Federal Court [§ 124] p 806 
. Actions to Which United States Is a Party [§ 125] p 806 
. Statutory Proceedings in Federal Courts [§ 126] p 806 
C. Conformity and Nonconformity in Particular Matters [§§ 127-159] p 806 
1. General Rule [§ 127] p 806 
. Form of Action [§ 128] p 806 
. Limitations [§ 129] p 807 
. Equitable Defenses [§ 130] p 807 
Set-Off or Counterclaim [§ 131] p 807 
. Venue [§ 132] p 808 
. Parties [§ 133] p 808 
. Process or Notice [§§ 134-135] p 809 
a. Process Generally [§ 134] p 809 
b. Order to Absent Defendant under Judicial Code § 57 [§ 135] p 811 
9. Attachment and Garnishment [§ 136] p 813 
10. Appearances [§ 137] p 814 ' 
11. Pleading [§ 138] p 814 
12. Joinder or Severance of Causes of Action [§ 139] p 815 
13. Amendments [§ 140] p 816 
14. Witnesses [§ 141] p 816 
15. Evidence [§ 142] p 817 
16. Depositions [§ 143] p 818 
17: Production of Books and Papers [§ 144] p 819 
18. Juries [§ 145] p 819 
19. Trial [§ 146] p 819 
20. Continuances [§ 147] p 820 
21. Instructions and Findings on Matters of Law [§ 148] p 820 
22. References [§ 149] p 820 
23. Verdict and Findings of Fact [§ 150] p 820 
24. New Trials [§ 151] p 821 , 
25. Dismissal, Discontinuance, and Nonsuit [§ 152] p 821 
26. Abatement and Enea [§ 153] p 821 
27. Judgment [§ 154] p 821 
28. Taio and Other Proceedings after Judgment [§ 155] p 823 
99. Appeal and Error [§ 156] p 824 
30. Costs and Fees [§ 157] p 825 
31. Other Matters [§§ 158-159] p 826 
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a. Matters to Which Conformity Statute Is Applicable [§ 158] p 826 

b. Matters to Which Conformity Statute Not Applicable [§ 159] p 826 
D. Application of Common-Law Rules [§ 160] p 827 
E. Distinction between Law and Equity [§ 161] p 827 
F. Rules of Court [§ 162] p 827 


VIII. STATE LAWS AS RULES OF DECISION [{§§ 163-190] p 828 
A. General Rules [§§ 163-169] p 828 
1. In Actions at Common Law [§ 163]p 828 
2. In Equity [§ 164] p 829 


3. In Admiralty [§ 165] p 830 
4. In Criminal Cases [§ 166] p 830 
5. Judicial Notice of State Statutes [§ 167] p 830 
6. What Law Governs [§ 168] p 830 
7. Where Federal Question Involved [§ 169] p 831 
B. Decisions of State Courts as Authority [§§ 170-187] p 831 - 


. General Rule [§ 170] p 831 
. Construction of State Constitution and Statutes [§ 171] p 832 
. Construction of Municipal Ordinances [§ 172] p 839 
. Rules of Property [§ 173] p 839 
Tribunal by Which Decision Rendered [§ 174] p 841 
. Actual Decision Necessary [§ 175] p 841 
. Scope and Nature of Decisions [§ 176] p 841 
. Inconsistent Decisions [§ 177] p 842 
. State Decisions Overruled by Federal Supreme Court [§ 178] p 843 
. Rights Accrued Prior to State Decisions [§ 179] p 843 
. Federal Decision Prior to State Decision [§ 180] p 844 
. Equity Cases [§ 181] p 845 
. Criminal Cases [§ 182] p 845 
. Jurisdictional Matters [§ 183] p 845 
- Questions of International Law [§ 184] p 846 4 
- Questions of General or Commercial Law [§ 185] p 846 
. Construction of Federal Constitution [§ 186] p 849 

18. Construction of Federal Statutes [§ 187] p 849 
C. Application of State Laws and Decisions to Particular Matters [§§ 188-190] p 849 

1. Limitations and Laches [§ 188] p 849 

2. Other Matters of Substance [§ 189] p 852 
3. Matters of Procedure [§ 190] p 858 


IX. SUPREME COURT [4§ 191-324] p 858 
A. Original Jurisdiction and Exercise Thereof [§§ 191-199] p 858 
1. In General [§ 191] p 858 
2. Actions to Which State Is a Party [§ 192] p 858 
3. Actions Affecting Ambassadors, Public Ministers, or Consuls [§ 193] p 860 
4. Issuance of Writs [§§ 194-197] p 860 
a. Prohibition [§ 194] p 860 
b. Mandamus [§ 195] p 860 
ce. Habeas Corpus [§ 196] p 861 
d. Other Writs [§ 197] p 861 
5. Amount in Controversy [§ 198] p 861 
6. Procedure in Exercise of Original Jurisdiction [§ 199] p 861 
B. Appellate Jurisdiction and Exercise Thereof [§§ 200-324] p 863 
1. Source and Extent of Appellate Jurisdiction [§§ 200-202] p 863 
a. In General [§ 200] p 863 
b. Pecuniary Limits of Jurisdiction [§ 201] p 864 
c. Appellate Procedure in General [§ 202] p 864 
2. Certification of Questions [§ 203] p 864 
3. Review of Decisions [§§ 204-324] p 867 
a. Of Circuit Court of Appeals [§§ 204-208] p 867 
(1) By Appeal or Writ of Error [§§ 204-205] p 867 
(a) When Permitted [§ 204] p 867 
(b) When Denied [§ 205] p 869 
(2) By Certiorari [§§ 206-208] p 871 
(a) In General [§ 206] p 871 
(b) Discretion of Court [§§ 207-208] p 874 
aa. In General [§ 207] p 874 
bb. In Patent Cases [§ 208] p 878 
b. Of District Courts [§§ 209-268] p 879 
(1) In General [§ 209] p 879 
(2) Where Jurisdiction in Issue | §§ 210-262] p 880 
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(a) Statutory Provisions [§ 210] p 880 
(b) General Conditions to Appellate Jurisdiction [§§ 211-214] p 882 
aa. Hinality of Decision [§ 211] p 882 
bb. Amount in Controversy [§ 212] p 883 
ec. Writ of Error or Appeal {§ 213] p 883 
dd. Time for Appeal or Writ of Error [§ 214] p 883 
(ec) Respective Jurisdiction of Supreme Court and Circuit Court of Appeals 
[§ 215] p 984 
(d) What Is Question of Jurisdiction [§§ 216-241] p 886 
aa. “Jurisdiction” in General [§ 216] p 886 
bb. Required Nature of Question [§§ 217-218] p 886 
- (aa) In General [§ 217] p 886 
(bb) Exclusive and Inclusive Test [§ 218] p 888 
ec. Particular Classes of Cases [§§ 219-227] p 889 
(aa) Jurisdiction Coalescing with Merits [§ 219] p 889 
(bb) Admiralty Cases [§ 220] p 889 ® 
(cc) Proceedings in Rem under Food and Drugs Act [§ 221] p 890 
(dd) Cases under Bankruptcy Law [§ 222] p 890 
(ee) Copyright Suits [§ 223] p 891 
(ff) Suits under Patent Laws [§ 224] p 891 
(gg) Criminal Cases [§ 225] p 891 
(hh) Suits under Interstate Commerce Act [§ 226] p 891 
(ii) Cases Removed from State Courts [§ 227] p 892 
dd. Particular Issues [§§ 228-241] p 893 
(aa) Venue or Proper District [§ 228] p 893 
(bb) Service of Process in General [§ 229] p 894 
(ce) Service of Process on Foreign Corporation [§ 230] p 894 
(dd) Service of Process on Individual [§ 231] p 896 
(ee) Validity of Attachment [§ 232] p 896 
(ff) Jurisdictional Amount [§ 233] p 896 
(gg) Diversity of Citizenship or Alienage [§ 234] p 897 
(hh) Parties Collusively Made or Joined [§ 235] p 897 
(11) Federal Question in General [§ 236] p 897 
(jj) WhetherSuit against State [§ 237] p 898 
(kk) Constitutional Question [§ 238] p 898 
(ll) Question Arising under Treaty [§ 239] p 898 
(mm) Various Reviewable Questions of Jurisdiction [§ 240] p 898 
(nn) Various Questions Not Directly Reviewable [§ 241] p 899 
) Jurisdiction of the Court [§ 242] p 901 
) Judgment or Decree on Mandate of Circuit Court of Appeals [§ 24214] 
p 901 
e¢) Jurisdiction “In Issue” [§ 243] p 902 
h) Decision of Jurisdictional Question by District Court [§ 244] p 903 
i) Certificate or Equivalent [§§ 245-250] p 904 
aa. Necessity of Certificate in General [§ 245] p 904 
bb. Time of Granting Certificate [§ 246] p 904 
cc. Amendment of Certificate [§ 247] p 905 
dd. Function of Certificate [§ 248] p 905 
ee. Requisites and Sufficiency of Certificate [§ 249] p 905 
ff. Equivalent of Certificate [§ 250] p 906 
(j) Record and Proceedings Not in Record [§§ 251-254] p 907 
aa. Record in General [§ 251] p 907 
bb. Record Contradicting Certificate [§ 252] p 907 
ec. Bill of Exceptions [§ 253] p 907 
dd. Opinion of Court Below [§ 254] p 907 
(k) Advancement on Docket [§ 255] p 907 
(1) Determination and Disposition of Case [§§ 256-261] p 907 
aa. In General [§ 256] p 907 
bb. Scope of Review [§§ 257-259] p 908 
(aa) In General [§ 257] p 908 
(bb) Merits Excluded from Consideration [§ 258] p 908 
(ec) Evidence and Findings [§ 259] p 909 
ec. Dismissal of Writ of Error or Appeal [§ 260] p 910 
dd. Afirmance, Reversal, and Remand [§ 261] p 910 
(m) Second Appeal [§ 262] p 911 
(3) Where Constitutional Questions Involved [§ 263] p 911 
(4) Where Validity. or Construction of Treaties Involved [§ 264] p 915 
(5) Prize Cases [§ 265] p 916 
(6) Criminal Cases [§§ 266-267] p 916 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(a) Capital Cases [§ 266] p 916 4 
(b) Under Criminal Appeals Act of 1907 [§ 267] p 916 
(7) Judgments on Claims against United States [§ 268] p 918 


. Of Courts of Territories and Outlying Possessions [§§ 269-271] p 918 


(1) In General [§ 269] p 918 
(2) Hawaii and Porto Rico [§ 270] p 919 
(3) Philippine Islands [§ 271] p 920 


. Of Court of Claims [§ 272] p 921 
. Of Court of Customs Appeals [§ 272%] p 922 
. Of Court of Appeals of District of Columbia [§§ 273-274] p 922 


(1) By Appeal or Writ of Error [§. 273] p 922 
(2) By Certiorari [§ 274] p 924 


. Of Military Tribunals [§ 275] p 924 
. Of State Courts [§§ 276-324] p 924 


(1) Source and Extent of Power [§§ 276-308] p 924 


(a) In General [§ 276] p 924 : 
(b) General Considerations Governing Right of Review [§§ 277-284] p 926 
aa. Status of Courts Rendering Judgment [§ 277] p 926 
bb. Final Character of Judgment [§ 278] p 927 
ce. Citizenship of Parties and Amount in Dispute [§ 279] p 928 
dd. Nature of Proceeding in State Court [§ 280] p 928 
ee. Substantial Character of Federal Question [§§ 281-282] p 928 
(aa) In General [§ 281] p .928 
(bb) Questions Settled by Supreme Court Decisions [§ 282] p 929 
ff. Materiality and Decision of Federal Question [§ 283] p 929 
gg. Correctness of Decision of State Court [§ 284] p 931 
(ec) Nature of Question Involved [§§ 285-307] p 931 
aa. In General [§ 285] p 931 
bb. Denial of Due Process of Law [§ 286] p 934 
ce. Denial of Equal Protection of Laws [§ 287] p 935 
dd. Impairment of Obligation of Contracts [§ 288] p 935 
ee. Questions under Full Faith and Credit Clause of Constitution [§ 289] 
p 937 
ff. Rights Claimed under Judgments or Proceedings of Federal Court 
~ [§ 290] p 938 
ge. Constitutional Limitations or Power of Congress [§ 291] p 938 
hh. Right to Remove Case to Federal Court [§ 292] p 939 
ii. Questions Relating to Public Lands [§ 293] p 939 
jj. Questions Relating to Mines or Minerals [{§ 294] p 940 
kk. Questions Relating to Bankruptcy [§ 295] p 941 
ll. Questions Relating to Patents [§ 296] p 941 
mm. Questions Relating to National Banks [§ 297] p 941 
nn. Questions Relating to Commerce and Navigable Waters [§ 298] p 941 
00. Questions Relating to Taxation and Assessments [§ 299] p 942 
pp. Questions Relating to Citizenship [§ 300] p 942 
qq. Questions Relating to Legal Tender [§ 301] p 942 
rr. Questions Arising under State Constitution [§ 302] p 942 
ss. Construction of State Statutes [§ 303] p 943 
tt. Jurisdiction of State Courts [§ 304] p 944 
uu. Construction of Common Law [§ 305] p 944 
vv. Questions of Practice or Pleading [§ 306] p 944 
ww. Questions of Evidence [§ 307] p 945 
(d) Nature of Decision [§ 308] p 945 


(2) Procedure [§§ 309-324] p 946 


(a) Mode of Review [§ 309] p 946 
(b) Persons Entitled to Review [§ 310] p 947 
(ce) Raising of Federal Question in State Court [§ 311] p 948 
(d) Parties [§ 312] p 953 : 
(e) Allowance and Issuance of Certiorari [§ 313] p 953 
(£) Allowance and Issuance of Writ of Error [§§ 314-319] p 953 
aa. In General [§ 314] p 953 
bb. Assignments of Error [§ 315] p 953 
ce. Time for Issuing Writ [§ 316] p 953 
dd. To What Court Directed [§ 317] p 953 
ee. Security for Costs [§ 318] p 954 
ff. Citation [§ 319] p 954 
(g) Effect of Writ [§ 220] p 954- 
(h) Necessity and Sufficiency of Showing of Jurisdiction [§ 321] p 955 
(i) Scope and Extent of Review [§§ 322-323] p 957 
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aa. In General [§ 322] p 957 
bb. Questions of Law and of Fact [§ 323] p 958 
(j) Determination and Disposition of Cause [§ 324] p 960 


X. CIRCUIT COURTS OF APPEALS [§§ 325-340] p 961 
A. Creation of Court [§ 325] p 961 
B. Personnel of Court [§ 326] p 961 
C. Jurisdiction [§§ 327-330] p 961 
1. In General [§ 327] p 961 
2. Cases Involving Questions Directly Reviewable by Supreme Court [$§ 328-329] p 963 
a. When Reviewable by Circuit Court of Appeals [§ 328] p 963 
b. When Not Reviewable by Circuit Court of Appeals [§ 329] p 965 
3. Issuance of Writs [§ 330] p 965 
D. Decisions Reviewable [§§ 331-333] p 966 
1. Final Character [§ 331] p 966 
2. Interlocutory Orders or Decrees as to Injunctions and Receivers [§ 332] p 967 
3. Order or Judgment Conforming to Mandate [§ 333] p 970 
EK. Mode of Exercising Jurisdiction [§ 334] p 970 
F. Time for Seeking Review [§ 335] p 970 
G. Procedure [§ 336] p 971 
H. Scope of Review [§§ 337-339] p 971 
1. In General [§ 337] p 971 
2. Where Jury Waived [§ 338] p 971 
I. Determination and Disposition of Cause [§ 339] p 972 
J. Rehearing [§ 340] p 973 


XI. CIRCUIT COURTS [§ 341] p 973 


XII. DISTRICT COURTS [§§ 342-351] p 973 

A. Creation and Constitution [§§ 342-343] p 973 
1. Judicial Districts [§ 342] p 973 
2. Judges [§ 343] p 974 

B. Character of Courts [§ 344] p 974 

C. Terms and Sessions [§ 345] p 974 

D. Rules of Procedure [§ 346] p 974 

E. Jurisdiction [§§ 347-351] p 974 
1. In General [§ 347] p 974 
2. Claims against United States [§ 348] p 975 
3. Equity Jurisdiction [§ 349] p 976 
4. Amount in Controversy [§ 350] p 976 
5. Issuance of Writs [§ 351] p 980 


XIII. COMMERCE COURT [4 352] p 980 
XIV. COURT OF CUSTOMS APPEALS [§ 3521] p 980 


_ XV. COURTS OF TERRITORIES AND OUTLYING POSSESSIONS [§§ 353-363] p 980 
. In General [§ 353] p 980 
. Former Territories Now Admitted as States [§ 354] p 981 
. Alaska [§ 355] p 981 
. Canal Zone [§ 356] p 981 
. Hawaii [§ 357] p 981 
. Philippine Islands [§ 358] p 982 
. Porto Rico [§§ 359-361] p 983 
1. Territorial Courts [§ 359] p 983 
2. United States District Court [§ 360] p 983 
3. Concurrent and Conflicting Jurisdiction [§ 361] p 984 
H. Effect of Admission of Territory as State [§§ 362-363] p 984 
1. In General [§ 362] p 984 
2. Transfer of Causes [§ 363] p 984 


XVI. UNITED STATES COURT FOR CHINA [§ 364] p 985 


XVII. PROVISIONAL COURTS [§ 365] p 986 


XVIII. COURTS OF THE DISTRICT OF COLUMBIA [{§ 366-373] p 986 
A. In General [§ 366] p 986 
B. Courts of Appeals [§§ 367-371] p 986 
1. Review of Decisions [§§ 367-370] p 986 
a. Of Supreme Court [§ 367] p 986 
b. Of Police Court [§ 368] p 987 
¢. Of Commissioner of Patents [§ 369] p 987 
d. Of Court of Claims [§ 370] p 987 
2. Issuance of Writs [§ 371] p 987 
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C. Supreme Court [§ 372] p 987 
D. Inferior Courts [§ 373] p 988 
XIX. COURT OF CLAIMS [(§ 374-429] p 988 
A. History and Purpose [§ 374] p 988 
B. Jurisdiction [§§ 375-386] p 988 
1. In General [§ 375] p 988 
2. Claims against United States [§§ 376-381] p 989 
. In General [§ 376] p 989 
. Claims Referred by Congress [§ 377] p 991 
. Claims Referred by Executive Departments [§ 378] p 993 
. Assigned Claims [§ 379] p 994 
. Claims Growing Out of Treaties [§ 380] p 995 
. Indian Depredation Claims [§ 381] p 995 
Set-Offs and Counterclaims [§ 382] p 996 
. Claims against District of Columbia [§ 383] p 996 
. Claims of Disbursing Officers for Relief from Responsibility [§ 384] P 996 
. Review of Decisions of Executive Departments [§ 385] p 996 
. Review of Decisions of Prize Courts [§ 386] p 997 
C. Procedure [$§ 387-429] p 997 
. In General [§ 387] p 997 
Conditions Precedent to Suit [§ 388] p 997 
. Limitations [§ 389] p 997 
. Defenses [§ 390] p 998 
Partjes [§ 391] p 998 
Process and Appearance [§ 392] p 998 
Pleading [§§ 393-397] p 998 
a. In General [§ 393] p 998 
b. Petition [§ 394] p 999 
e. Demurrer or Plea [§ 395] p 999 
d. Counterclaims and Cross Bills [§ 396] p 999 
e. Amendments [§ 397] p 999 
8. Issues and Proof [§ 398] p 1000 
9. Variance [§ 399] p 1000 
0. Evidence and Taking of Proof [§§ 400-408] p 1000 
. Presumptions [§ 400] p 1000 
. Burden of Proof [§ 401] p 1000 
. Admissibility [§ 402] p 1000 
. Judicial Notice [§ 403] p 1001 
. Depositions [§ 404] p 1001 
. Affidavits [§ 405] p 1001 
. Examination of Claimant [§ 406] p 1001 
. Power to Call on Departments for Information [§ 407] p 1001 
1. Weight and Sufficiency [§ 408] p 1002 
ll. Trial [§. 409] p 1002 
12. References [§ 410] p 1002 
13. Rules of Decision [§ 411] p 1003 
14. Findings or Report [§ 412] p 1003 
15. Judgment and Relief [§§ 413-427] p 1004 
. In General [§ 413] p 1004 
. In Case of Appropriation of Land [§ 414] p 1004 
On Petition to Ascertain Amount Due United States [§ 415], p 1004 
- In Case of Impressment or Capture of Property [§ 416] p 1004 
On Division of Court [§ 417] p 1004 
Equitable Relief [§ 418] p 1005 
On Counterclaim [§ 419] p 1005 
. Interest [§ 420] p 1005 
Dismissal or Discontinuance [§ 421] p 1005 
. Judgment by Default [§ 422] p 1005 
. Entry of Judgment [§ 423] p 1005 
Finality of Judgment [§ 424) p 1005 
. Amendment or Correction of See fs ea p 1006 
n. Enforcement. of Judgment [§ 426] p 1 
0. Effect of Payment [§ 427] p 1006 
16. New Trial [§§ 428-429] p 1006 
a. On Motion of Claimant [§ 428] p 1006 
b. On Motion of United States [§ 429] p 1006 
XX. CONCURRENT AND CONFLICTING JURISDICTION [§§ 430-434] p 1007 
A. In General [§ 430] p 1007 © 
B. Appointment of Receiver [§ 431] p 1008 
C. Proceedings in Aid of Action of Another Court [§ 432] p 1008 
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D. Injunction against Proceedings [§ 433] p 1008 
K. Courts of Admiralty and of Bankruptcy [§ 4384] p 1008 


Admiralty: 
Courts of see Admiralty §§ 5-15. 


Jurisdiction see Admiralty §§ 16-128. 
Conflicting and concurrent jurisdiction of state and fed- 
eral courts see Courts §§ 631-654. 
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Courts generally see Courts 15 C. J. p 693; and cross 


Cye 1211]. 


references there given. 
Equity jurisdiction generally see Equity §§ 7-149. 
Removal from state court see Removal of Cause [34 


I. JUDICIAL POWER OF THE UNITED STATES 


[§ 1] A. Extent. 


i. Const. ‘art. IIL §§ 1,, 2. 
2. Const. art III § 2. 
{a] By judicial power is meant 


(1) such regular and permanent du- 
ties as belong to courts and judges 
in the ordinary and popular mean- 
ing of the words. Ex p. Pool, 2 Va. 
Cas. (4 Va.) 276. (2) The judicial 
power of the United States embraces 
all controversies of a justiciable na- 
ture arising within the territorial 
limits of the nation, no matter who 
may be the parties thereto, except 
so far as there are limitations ex- 
pressed in the constitution on the 
general grant of judicial power. Kan- 
sas v. Colorado, 206 U. S. 46, 27 SCt 
655, 51 L. ed. 956. 

[b] The entire judicial power of 
the nation granted to the federal 
courts by Const. art III § 1 is not 
limited by § 2. Kansas v. Colorado, 
206 U. S. 46, 27 SCt 655, 51 L. ed. 956, 

{c] This section has been con- 
strued as extending to three classes 
of cases determined respectively: 
First, by the subject matter of the 
action wherein the power is. exer- 
cised; second, by the parties thereto; 
and third, by the remedy to be en- 
forced or course of proceedings 
adopted. Home Ins. Co. v. North 
Western Packet Co., 32 Iowa 223, 7 
AmR 183. 

{d] No political power.—‘“By ex- 
tending the judicial power to all 
cases in law and equity, the consti- 
tution has never been understood to 
eonfer on that department any po- 
litical power whatever. To come 
within this description, a question 
must assume a legal form for for- 
ensic litigation and judicial decision. 
There must be parties to come into 
court, who can be reached by its 
process, and bound by its power; 
whose rights admit of ultimate de- 
cision by a tribunal to which they 
are bound to submit.” In re Pacific 
R. Commn., 32 Fed. 241, 256, 12 
Sawy. 559. 

Political questions not within _ju- 
dicial power see Constitutional Law 


§§ 381-385. 
3.. Const. art III § 2. 
[a] What is a “case.”—(1) The 


act of July 25, 1882 (2 St. at L. 22), 
authorizing judges and clerks of 
United States courts to issue sub- 
poenas, upon the application of the 
commissioner of pensions, for the 
examination of witnesses concerning 
pension claims, is constitutional, 
such application being a “case” to 
which the judicial power of the 
United States extends. In re Gross, 
78 Fed. 107. (2) A suit by the United 
States to determine the question of 
fraud in obtaining an award against 
Mexico, brought under authority of 
the act of eongress of Dec. 28, 1892, 
is a “case” within the meaning of 
Const. art III § 2, extending the ju- 
dicial power of the United States, 
or treaties since the proceeding in- 
volves a right which in its nature is 
susceptible of judicial determination; 
and the statute makes the decision 
of the court of claims a final and in- 
disputable basis of action by the 
parties, and not simply an ancillary 
or advisory decision, La Abra Sil- 


a ia Under the constitution! the 
judicial power of the United States? extends to 
all cases* in law and equity,‘ arising under tke 
constitution,’ and laws® of the United States, and 


ver Min. Co. v. United States, 175 
U. S. 423, 20 SCt 168, 44 L. ed. 223 
[aff 32 Ct. Cl. 462]. 

[b] “Cases and controversies.’’— 
(1) “By those terms are intended the 
claims or contentions of litigants 
brought before the courts for ad- 
judication by regular proceedings es- 
tablished for the protection or en- 
forcement of rights, or the preven- 
tion, redress, or punishment of 
wrongs. Whenever the claim or con- 
tention of a party takes such a form 
that the judicial power is capable of 
acting upon it, then it has become a 
case or controversy. Thus, in Os- 
born v. U. S. Bank, 9 Wheat. (U. S.) 
738, 6 L. ed. 204, this court, speaking 
by Chief Justice Marshall, after 
quoting the third article of the Con- 
stitution declaring the extent of the 
judicial power of the United States, 
said: ‘This clause enables the ju- 
dicial department to receive juris- 
diction to the full extent of the Con- 
Stitution, laws and treaties of the 
United States, when any question 
respecting them shall assume such 
a form’ that the judicial power is 
capable of acting on it. That power 
is capable of acting only when the 
subject is submitted to it by a party 
who asserts his rights in the form 
prescribed by law. It then becomes 
a case, and the Constitution declares 
that the judicial power shall extend 
to all cases arising under the Con- 
stitution, laws and treaties of the 
United States.’” Smith v. Adams, 
130 Wr"Si 2167, 173, 9° SCt 566, 32) L. 
ed. 895. To same effect In re Pacific 
R. Commn., 32 Fed. 241, 12 Sawy. 
559; Ayres v. U. S., 44 Ct. Cl. 110: 
(2) “The object of the language un- 
der construction was to establish and 
limit judicial jurisdiction by defining 
the ‘cases’ to which it should ex- 
tend. Cases are the natural bound- 
ary jurisdiction in one of its direc- 
tions. In the other direction the 
character of parties is the boundary. 
That sense of the word ‘case’ should 
then be taken as its intended sense 
that enables it to serve as the bound- 
ary of original jurisdiction where 
that jurisdiction is described by it. 
The constitution, with a nicety of 
expression due to the merited in- 
fluence of the distinguished lawyers 
who assisted in its preparation that 
leaves no doubt as to its intention to 
use the word case in its technical 
sense, employs that term when de- 
fining the limits of jurisdiction by 
the nature of its subject matter, and 
applies the term controversies where 
jurisdiction is intended to depend on 
the character of parties.’ State v. 
Davis, 12 S. C. 528, 539 [rev on other 
grounds 107 U. S. 597, 2 SCt 636, 27 


L. ed. 574]. 

45 Const. art ILI '§: 2: 

[a] “Proceedings to perpetuate 
testimony, ‘where litigation is ex- 


pected or apprehended, are within 
the ordinary jurisdiction of courts of 
equity, and come under the designa- 
tion of ‘cases in equity’ in the con- 
stitution.” In re Pacific R. Commn., 
32 Fed. 241, 257 note, 12 Sawy. 559. 
Equitable jurisdiction of federal 
courts see Equity §§ 6, 16, 17. 


treaties made under their authority,’ to all cases 
affecting ambassadors and other public ministers 
and consuls;® to all cases of admiralty and mari- 
time jurisdiction ;® to controversies 1° to which the 


Equity jurisdiction generally see 
Equity: §§ 7-149. 


: e Const:‘art; LID §°. 2:5 Sée sinfira 
6. Const. art III § 2. See infra 


§§ 32-47. 
“The primary duty and obligation 
of federal courts are to construe and 


enforce the federal laws. For this 
purpose they were created.” West 
Virginia” Tract., = ete. Col vc aim: 


Grove Min. Co., 253 Fed. 772, 777. 
‘ te Const, art III § 2. See infra 


arr Const. art III § 2. See infra 
9. Const. art III § 2. See Ad- 


miralty §§ 5-11. 

10. Const. art III § 2. 

[a] The term “controversies” (1) 
in Const. art III refers to cases in 
which such controversies are brought 
to the attention of the court, and 
not to quarrels, disputes, or contro- 
versies at large. So there could be 
no controversy of which the court 
could take or retain jurisdiction 
without a cause pending. Hence a 
case which has been dismissed by 
order of the court is not a “contro- 
versy,” but merely a dispute at large. 
Baltimore, etc., R. Co. v. Larwill, 
83 Oh. St. 108, 93 NE 619, 34 LRANS 
1195. (2) ‘The use of the word ‘con- 
troversies’ as in contradistinction to~ 
the word ‘cases,’ and the omission of 
the word ‘all’ in respect of contro- 
versies, left it to Congress to de- 
fine the controversies over which the 
courts it was empowered to ordain 
and establish might exercise juris- 
diction, and the manner in which it 
was to be done.” Stevenson v. Fain, 
195 sU Si 166,167 825 7 SCts6e. 49maa. 
ed. 142. (3) “The term ‘controver- 
sies,’ if distinguishable at all from 
‘cases,’ is so in that it is less com- 
prehensive than the latter, and in- 
cludes only suits of a civil nature.” 
In re. Pacific R. Commn., 32 Fed. 241, 
255, 12 Sawy. 559. (4) “A contro- 
versy, in the contemplation of the 
constitution, is but a dispute con- 
cerning rights or wrongs’ cognizable 
by law, and which may therefore be 
the subject of an action or involved 
therein.” Fisk v. Henarie, 32 Fed. 
417, 428, 18 Sawy. 38 [rev on other 
grounds 142 U. S. 459, 12 SCt 207, 
35 L. ed. 1080]. 

{[b] Determination of question not 
involved in “case” or “controversy.” 
—Congress could not, as was at- 
tempted by the act of March 1, 1907 
(34 St. at L. 1016 ¢ 2285), confer jur- 
isdiction upon the court of claims, 
and, by appeal, upon the federal ‘su- 
preme court, of suits against the 
United States to be brought by cer- 
tain named Cherokee Indians, for 
themselves and all others similarly 
situated, to determine the walidity 
of acts of congress passed since the 
act of July 1, 1902 (32 St.-at L. 716 
ce 1375), so far as such acts purport 


‘to increase or extend the restrictions 


upon alienation, encumbrance, or the 
right to lease the allotments of Jands 
of Cherokee citizens, or to increase 
the number of persons: entitled to 
share in the final distribution of the 
Cherokee lands and funds, since this 


ao 
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United States is a party;! to controversies between 
two or more states,!2 between citizens of different 
states,12 and between citizens of the same state 
elaiming lands under grants of different states.* 
The constitution also provides that such judicial 
power shall extend to controversies between a state, 
or the citizens thereof, and foreign states, citizens, 
or subjects,® but this general language has been 
limited by a constitutional amendment to the effect 
that the judicial power of the United States shall 
not be construed to extend to any suit, in law 
or equity, commenced or prosecuted against one 
of the United States by citizens of another state, 
or by citizens or subjects of any foreign state.?® 
The fact that original jurisdiction is not vested 
in the federal courts in all cases where rights and 
benefits are claimed under the constitution of the 
United States does not deprive a citizen of his 
rights, for the state courts are open to him,? and 
the decision of the state court may be reviewed by 
the federal supreme court.1® sag 
[§ 2] B. Where Vested. As the constitution 
of the United States provides that ‘‘the judicial 
Power of the United States, shall be vested in 
one supreme Court, and in such inferior Courts as 
the Congress may from time to time ordain and 
establish,’’ 1° it was necessarily left to the legis- 
lative power to organize the supreme court, to 
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define its powers consistently with the constitu- 
tion, and to distribute the residue of the judicial 
power between this and the inferior courts, which 
it was bound to ordain and establish, defining their 
respective powers, whether original or appellate, 
and designating by which courts and how such 
powers should be exercised.2° The constitutional 
provision is, however, mandatory, and congress 
could not lawfully refuse to create a supreme court 
and to vest in it the whole constitutional jurisdic- 
tion,?+ and it was also bound to create some in- 
ferior courts in which to vest the jurisdiction which 
is not vested originally in the supreme court.?? 
Only duties strictly judicial can be imposed on 
the courts of the United States;?* and, conversely, 
no part of the judicial power can be conferred on 
an executive officer,?4 or be vested elsewhere than 
in courts. ordained and established by congress.?° 
That is to say, the judicial power granted by the 
first section of article three of the constitution to 
hear and determine the ten classes of cases enumer- 
ated in the second section 1s by the constitution 
confined to the courts enumerated in the first sec- 
tion.2® A state court cannot exercise any part of 
the judicial power of the United States.2*% But these 
sections do not prohibit congress from vesting judi- 
cial power in other cases in courts or magistrates 
of the states or in executive officers, where the 


~ 


is nothing more than an attempt to 
provide for a final judicial determi- 
nation in the supreme court of the 
zonstitutional validity of congres- 
sional legislation, without a ‘‘case 
or ‘‘controversy”’ to which, under the 
federal constitution, the judicial 
power alone extends. Muskrat v. U. 
S:,) 219 U. S. 846, 31 SCt 250,55 Li. ed. 
246 [rev 44 Ct. Cl. 137, 283]. 


11. Const. art III § 2. See infra 

49, ; 
: 12. Const. art III § 2. See infra 
§§ 50-54. t 

13. Const. art III § 2. See infra 
§ 59 et seq. 

14. Const. art III 2. See infra 
§ 56 

15... Const. art IIL § 2. ; 

16. Const. Amendm, XI. See infra 

52. 
: 17. Harrison v. Hadley, 11 F. 


Cas; No: 6,137, 2 Dill 229. 

18 See infra § 276 et seq. 

19. Const. art III § 1. 

[a] This provision is a grant and 
distribution of the judicial power of 
the United States. State v. Nast, 
209 Mo. 708, 108 SW 5638. 

{b] The judicial power extends to 
two classes of cases: First, where 
the supreme court has original juris- 
diction; second; where it has only 
appellate jurisdiction, and in the lat- 
ter class the federal jurisdiction is 
dormant until congress has author- 
ized its exercise. U.S. Bank v. Rob- 
erts, 2 F. Cas. No. 934, 4 Conn. 323. 

[ec] Congress alone has the power 
under the constitution to create a 
United States court. Mechanics’, etc., 
Bank v. Union Bank, 25 La. Ann. 387. 

{[d] Congress may direct the 
transfer of cases from one federal 
court to another. U.S. v. Haynes, 29 
Fed. 691. 

[e] Exclusive or concurrent juris- 
diction may be given by congress of 
actions to enforce any liability in- 
eurred, although in obediénce to or- 
ders of governmental officers, where 
if damages were recovered defendant 
could demand indemnity from the 
publie treasury. Mitchell v. Clark, 
110: U. S, 633, 4 SCt 170,,312,,28 L. 
ed. 279. 

{f] Matters exclusively committed 
to the judicial department by the 
constitution cannot be withdrawn by 


congress, but it may designate such 
courts as it see fit for the determi- 


nation of matters of public right. 
Murray v. Hoboken Land, etc., Co., 
_ [g] Conferring on state courts 
jurisdiction of suits to recover pen- 
March 38, 1825, relating to the post- 
office department was in violation of 
Champlin, 7 Conn, 244. 

20. Johnson Steel Street-Rail Co. 
608, 38 L. ed. 429; Cary v. Curtis, 3 
Howe) «CU. Se), ,286,i4ll = Bie cedsa 576% 
Pet. (U,4S:); 667, 9 Lis ed. 1233s) Chis- 
holm v. Georgia, 2 Dall. (U. S.) 419, 
(Mass.) 559. 

21. Martin v. Hunter, 1 Wheat. 

22. Martin v. Hunter, 1 Wheat. 

(U. S.) 304, 4 L. ed. 97. 
Circuit and district courts in any 
and all the states. Livingston v. 
(2) A court to determine claims 
against the United States as to lands 
UW..S53%6, 15 SCt. 16, «89st eda 76. 

[b] ‘Where the supreme court has 
tion, congress may confer jurisdic- 
tion on inferior courts. Ames vy. 
L. ed, 482; Bors v. Preston, 111 U. 
S. 252, 4 SCt 407, 28 L. ed. 419. But 
No. 934, 4 Conn, 828 (the provision 
of the constitution giving congress 
necessarily confers power to give to 
such inferior courts jurisdiction in 
of the United States extends, and as 
to which original jurisdiction is not 
constitution). 

23. Gordon v. U. S., 117-U. §S. 697; 
14 L. ed. 42; Hayburn’s Case, 2 Dall, 
(U. S.) 409, 1 L. ed, 436; In re Pacific 
stitutional Law §§ 242, 346 et seq. 

[a] The power to compel a wit- 


18 How. (U. S.) 272, 15 L. ed. 372. 
alties provided for by the act of 
Const, art) /LEIy 8%) 4. Davison v. 
v..Wharton, -152. U. ‘S. 262, 14. SCt 
Rhode Island vy. Massachusetts, 12 
1 L. ed. 440; In re Stephens, 4 Gray 
(U. S.) 304, 4 L. ed. 97 

[a] Congress may establish: (1) 
Story, 9 Pet. (U. S.) 632, 9 L. ed. 255. 
in the territories. U. S. v. Coe, 155 
original jurisdiction by the constitu- 
Kansas, 111 U. S. 449, 4 SCt 437, 28 
see U. S. Bank v. Roberts, 2 F. Cas. 
power to establish inferior courts 
all cases to which the judicial power 
given to the supreme court by the 
U. S. v. Ferreira, 13 How. «€U. S.) 40, 
R. Comrs., 32 Fed. 241. See also Con- 
ness to answer questions before an 


) minister the law 


administrative tribunal may be vest- 
ed by congress in the courts. Inter- 
state Commerce Commn. yv. Brimson, 
154._U. S. 447, 14 SCt 1125, 38 L. ed. 
1047, °156.,U. Sivi8,; 15.SCt -195) 39 ke 
ed. 49. 

24 Beatty v. U.S., Dev. Ct. Cl. 281. 

25. Benner v. Porter, 9 How. (U. 
S.) 235, 13 L. ed. 119; American Ins. 
Co. v. 356 Bales of Cotton, 1 Pet. 
(U. S.) 511,,7 L. ed. 242; Martin v. 
Hunter, 1 Wheat. (U. S.) 304, 330, 4 
Led. 97. 

[a] Courts of the District of Co- 
lumbia may be vested with the ju- 
dicial power of the United States. 
James v. U. S., 88 Ct. Cl. 615, 629 
[rev on other grounds, this point be- 
ing expressly left undecided 202 U. 
S. 401, 26 SCt 685, 50 L. ed. 1079]. 

[b] “A United States commission- 
er is neither a court nor the judge 
of any court, nor is he vested by law 
with any part of the judicial power 
of the United States, for the judicial 
power is vested in the Supreme Court 
and ‘such inferior courts as the Con- 
gress may from time to time ordain 
and establish,’ and cannot be vested 
in a commissioner, who is neither 
made a court, nor empowered to hold 
a court in the constitutional sense. 
True, he is am inferior officer of the 
court, appointed by it by authority 
of Congress, with defined and cir- 
cumscribed powers, but no part of 
the judicial power of the United 
States is vested in him, nor can it 
be.” In re Sing Tuck, 126 Fed. 386, 
397 [rev on other grounds 128 Fed. 
592, 63 CCA 199 (rev 194 U. S. 161, 
24 SCt 621, 48 L. ed. 917)]. 

[ec] Clerks of court. — “Congress 
has no authority to confer judicial 
power upon clerks of courts; for 
under the provisions of the constitu- 


tion the judicial power of the United: 


States can only be vested in and be 
exercised by courts created and es- 
tablished by law to expound and ad- 
in application to 
the cases and controversies which 
seg come before them in due course 
f legal procedure.’ North Carolina 
v. Sullivan, 50 Fed. 5938, 599, 

26. Levin v. U. S., 128 Fed. 826, 
63 CCA 476. 

264%. See Courts § 683 text and 
‘note 71. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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exercise of such power by them is a necessary or 
appropriate means by which to. use the powers 
granted by the constitution to the legislative de- 
partment or to the executive department of the 
government.”” Upon this principle congress may 
establish territorial courts and vest them with 
power to hear and determine controversies arising 
in the territories.2®> So congress may grant the 
judicial power to naturalize aliens to state courts.29 
Of the same nature is the judicial power conferred 
upon the secretary of the interior, the commissioner 
of the general land office, and his subordinate offi- 
cers to hear and determine claims to public lands;%° 
that bestowed upon justices of the peace and other 
magistrates of the states to arrest and commit or 
bail persons charged with a violation of the crim- 
inal laws of the United States;31 that conferred 
upon the state courts to hear and determine suits 
by or against corporations and officers created by 
the federal government ;*? that given to magistrates 
of any county, city, or town to hear, determine, 
and certify the claims of owners of fugitive 
slaves;** that bestowed upon justices of the peace 
to arrest, commit to jail, and deliver to the mas- 
ter deserting seamen;** and that granted by acts 
of congress to executive officers of the United 
States, or to courts and magistrates of the states 
-in numerous other instances to perform the judi- 
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cial function of hearing and determining questions 


~and issues which a proper exercise of the powers 


granted to the various departments of the govern- 
ment require to be thus decided.*® Congress may 
establish tribunals with special powers subject to 
the supervision of the head of an executive de- 
partment,°° or may invest inferior federal courts 
with jurisdiction in cases where the decision is 
subject to the approval of an executive officer.%7 
It is otherwise as to the supreme court whose 
jurisdiction is fixed and limited by the constitu- 
tion.*® A military tribunal may not exercise judi- 
cial powers in territory in which the federal au- 
thority is unopposed,*® although when a state of in- 
surrection exists, temporary provisional courts may 
be established by the president in the exercise of 
his constitutional authority during war.?° 

_ [§ 3] ©. Independent of State Judiciary. The 
judiciary system of the United States is entirely 
unconnected with, and independent of, the judi- 
ciary of the several states, although remedies pro- 
vided by state statutes may be enforced in the 
federal courts if such courts have jurisdiction other- 
wise,4? and the procedure at law in the federal 
courts conforms to a very large extent to the 
procedure in the states in which the various courts 
sit.48 


II. JURISDICTION AND POWERS GENERALLY 


[§ 4] A. Source and General Extent of Juris- 
diction. All the jurisdiction and powers of the fed- 
27. Robertson v. Baldwin, 165 U. 


S.5275, 17 SCt 326,.41 LL. ed. 715; 


in virtue of that clause which en- S. 
ables congress to make all needful 


eral courts are derived from the constitution and 


275, 17 SCt 326, 41 L. ed. 715; 


Levin v. U. S., 128 Fed. 826, 68 CCA 


U.S. v..Coe, 155 U. S.,76,-15 SCt 16, 
39 L. ed. 76 (court of private land 
claims); Levin v. U. S., 128 Fed. 826, 
63 CCA 476. 

[a] Reason for rule.—‘“The con- 
gressional power to make such a 
grant, and to vest judicial authority 
in state courts and officers, in such 
cases, exists by virtue of the estab- 
lished rule that the grant of a power 
to accomplish an object is a grant 
of the authority to select and use the 
appropriate means to attain it.’’ Levin 
v. U. S., 128 Fed. 826, 831, 63 CCA 
476. 

[b] Leading case.—‘It must be 
regarded as settled that section 1 of 
article 3 does not exhaust the power 
of Congress to establish courts. The 
leading case upon the subject is 
American Ins. Co. v. 356 Bales of 
Cotton, 1 Pet. (U. S.) 511, 546, 7 L. 
ed. 242.” U.S. v. Coe, 155 U. S. 76, 
85, 15 SCt 16, 39 L. ed. 76. ‘ 

[c] Justices of the peace in the 
District of Columbia are not in- 
ferior courts of the United States 


vested with the federal judicial 
power, although they are judicial 
officers. Capital Tract. Co. v. Hof, 
174 U. S. 1, 19 SCt 580, 43 L. ed. 
873. 
23. McAllister v. U. S., 141 U. S. 


174, 11 SCt 949, 35 L. ed, 693; Clinton 
v. Englebrecht, 13 Wall. (U. S.) 434, 
20 L. ed. 659; Benner v. Porter, 9 
TOW CU..S. iy 280, tel oa 60, 119; 
‘American’ Ins. Co. v. 356 Bales of 
Cotton, 1 Pet. (U. S.) 511,.7 L. ed. 
242: In re Jessie, 259 Fed. 694; Wal- 
lace v. Adams, 143 Fed. 716, 74 CCA 
540 [aff 6 Ind. T. 32, 88 SW 308, and 
af€é 204 U. S. 415, 27 SCt 363, 51 L. 
ed. 547]. 

“These courts, then, are not con- 
stitutional courts, in which the ju- 
dicial power conferred by the con- 
stitution on the general government, 
can be deposited. They are incap- 
able of receiving it. They are legis- 
lative courts, created in virtue of 
the general right of sovereignty 
which exists in the government, or 


rules and regulations, respecting the 
territory belonging to the United 
States. The jurisdiction with which 
they are invested, is not a part of 
that judicial power which is defined 
in the 3d article of the constitution, 
but is conferred by congress, in the 
execution of those general powers 
which that body possesses over the 
territories of the United States. Al- 
though admiralty jurisdiction can be 
exercised in the states, in those 
courts only which are established in 
pursuance of the third article of the 
constitution; the same _ limitation 
does not extend to the territories. 
In legislating for them, congress 
exercises the combined powers of the 
general, and of a state government.” 
American Ins. Co, v. 356 Bales of 
Cotton,,.1 Pet. (U. S.) 511, 546, 7 L. 
ed. 242 [quot McAllister v. U. S., 141 


U. S:. 174; 181,11 SCt. 949, 35 L...ed. 
693]. 

Territorial courts generally see 
infra § 353 et seq. 

29. Robertson v. Baldwin, 165 


U. S. 275, 17 SCt 326, 41 L. ed. 715; 
Claffin v. Houseman, 93 U. S. 130, 


23 L. ed. 833; Levin v. U. S., 128 Fed. 
826, 63 CCA 476; In re Conner, 39 
Cal. 98, 2 AmR 427. 

Naturalization generally see Aliens 
§§ 128-174; Citizens § 15. 

30. Levin v. U. S., 128 Fed. 826, 
63 CCA 476; U. S. v. Winona, etc., 
R. Co., 67 Fed. 948, 15 CCA 96. 

31. Levin v. U. S., 128 Fed. 826, 
63 CCA 476; Ex p. Gist, 26 Ala. 
156. 

32. Claflin v. House, 93 U. S. 130, 
23 L. ed. 833; U. S. Bank v. Deveaux, 
5 Cranch (U. S.) 61, 3... ed. 38; 
Levin v. U. S., 128 Fed. 826, 63 CCA 
476. 

33. Prigg v. Pennsylvania, 16 Pet. 
(U. S.) 539, 10 L. ed. 1060; Levin v. 
U. S., 128 Fed. 826, 68 CCA 476. 

34. Robertson vy. Bladwin, 165 U. 
S975 17) SCt 326,41) lL. ed, 715; 
Levin v. U. S., 128 Fed. 826, 63 CCA 
476. 
35. Robertson v. Baldwin, 165 U. 


476. 
Interstate commerce 
see Commerce §§ 176-206. 


commission 


36. Gordon v. U, S., 117 U. S. 697; 
Hoareisen v. Moncravie, 264 Fed. 
[a] Court of claims. — Congress 


may establish tribunals with special 
powers to examine testimony and 
decide in the first instance on the 
validity and justice of any claim 
for money against the United 
States, subject to the supervision 
and control of congress, or a head 
of any of the executive depart- 


mentee Gordon, v.. Uy Si. 117.028: 
37. Harrison v. Moncravie, 264 Fed. 


776 (partition of Indian lands sub- 
ject to approval of secretary of the 
interior). 

38. Harrison v. Moncravie, 264 
Fed. 776; Western Cherokee Indians 
Net Saat Ct. Cl. 1,36) mod -on 
other grounds 148 U. S. 427, 13 SCt 
650,37. L.,ed. 509}, 

“The Supreme Court, however, is 
the only court whose jurisdiction is 
thus fixed, and limited by the Con- 
stitution. The other courts of the 
United States, including the court 
below and this court, are ordained 
and established and their jurisdic- 
tion is fixed by the acts of Congress, 
and, aS was said in the leading case 
(Gordon v. U. S., 117 U. S. 698) by 
Chief Justice Taney, Congress may 
undoubtedly establish tribunals with 
special powers subject to the super- 
vision of the head of an executive 
department.”’ Harrison v. Moncravie, 
264 Fed. 776, 782. 

4 (Wall. CU. 


39. Ex p. Milligan, 
S.) 2, 18 L. ed. 281. 

Military courts generally see Army 
and Navy §§ 127-214. 

40. The Grapeshot v. Wallerstein, 
9 Wall.’ (U..S.) 129, 19 L.-ed. 651° 

Provisional courts generally see 
infra § 365. 

41. Ferris v. Coover, 11 Cal. 178. 

42. See infra § 15. 

43. See infra §§ 108-162. 
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acts of congress,‘* and congress cannot vest these 
courts with jurisdiction beyond that which the 
power ceded to the general government authorizes 
It is no ground for affording a 
remedy in a federal court that there is no remedy 
The supreme court alone pos- 
sesses jurisdiction derived immediately from the 
constitution, and of which the legislative power 
eannot deprive it,*7 although an extension of its 


it to confer.‘ 


in other courts.*® 


44. Rice v. Minnesota, etc., R. Co., 
teblack (U.S!) 368, 17 Le eds 147; 
Fitch v. Creighton, 24 How. (U. S.) 
159, 16 L. ed. 596; Jecker v. Mont- 
gomery, 13 How. (U. S.) 498, 14 L. 
ed. 240; Louisville, etc, R. Co. v. 
Letson, 2 How. (U. S.) 497, 11 L. ed. 
353; Osborn v. U. S. Bank, 9 Wheat. 
(U. S.) 738, 6 L. ed. 204; Shrauger 
v. Phillip Bernard Co., 240 Fed. 131; 
St. Louis Southwestern R. Co. v. 
Samuels, 211 Fed. 588, 128 CCA 188; 
Anderson v. Bassman, 140 Fed. 10; 


Jacobs v. Mexican Sugar Co., 130 
Fed. 589; Mulqueen v. Schlichter 
Jute Cordage Co., 108 Fed. 931; In 


we Barry, 42 Fed. 1138, 34 L. ed. 503 
note [writ of error dism 5 How. 103, 
12 L. ed. 70]; Price v. Abbott, 17 
Fed. 506; U. S. Bank v. Northumber- 
land Bank, 2 F. Cas. No. 931, 4 Wash. 
Cc. C. 108; Livingston v. Jefferson, 15 
B.- Cas. No. 8,411, 1 Brock. 203, 4 
Hughes 606; Livingston v. Van In- 
gen, 15 EF. Cas. No. 8,420, 1 Paine 
45; Moffat v. Soley, 17 F. Cas. No. 
9,688, 2 Paine 103; Scott v. Young 
America, 21 F. Cas. No. 12,549, Newb. 
Adm. 101; Smith v. Jackson, 22 F. 
Cas. No. 13,064, 1 Paine 453; Spanish 
Consul’s Pet., 22 F. Cas. No. 13,202, 
1 Ben. 225; U. S. v. Stevenson, 28 F. 
Cas. No. 16,395, 1 Abb. 495; Van Ant- 
werp v. Hulburd, 28 F. Cas. No. 
16,826, 7 Blatchf. 426; Murphy v. 
Pipkin, 191 Ala. 111, 67 S 675; Divine 
v. Unaka Nat. Bank, 125 Tenn. 98, 
140 SW 747, 39 LRANS 586, 

“Unless the jurisdiction of this 
court can be derived from the consti- 
tution and laws of the United States 
alone, it does not exist.’’ Strettell v. 
Ballou, 9 Fed. 256,. 257. 

{a]_ The constitution and statute 
law should concur to give jurisdic- 
Hone toa, federal court: --°U. “S. v- 
Burlington, ete., Ferry Co., 21 Fed. 
331. 

{b] The criminal jurisdiction (1) 
of the federal courts is only such as 
is expressly conferred on them. 
Peters v. U. S., 94 Fed. 127, 36 CCA 
105. (2) In the administration of the 
criminal law, such courts are gov- 
erned by the rules of the common 
law. Howard v. U. S., 75 Fed. 986, 
21 CCA 586, 34 LRA 509. 

[c] An action for wrongful death 

(1) of a servant is within the juris- 
diction of the federal courts only 
where it is between citizens of dif- 
ferent states, or between citizens and 
aliens (Stockwell v. Boston, ete, R 
Co., 131 Fed. 152), (2) except, where 
the action arises under the Federal 
Employer’s Liability Act (See Death 
§ 112). 
{d] A decision of a military tri- 
bunal, (1) acting within its rightful 
jurisdiction, is not subject to review 
by the federal courts. Stockwell v. 
Bostén, ete., R. Co., 131 Fed. 152. 
(2) Military courts generally see 
Army and Navy §§ 127-214. : 

[e] Consent of the parties will 
not confer jurisdiction of an action 
where none exists by statute and 
the cases have not been removed 
from a state court in the statutory 
manner. Iowa Lillooet Min. Co. v. 
Bliss, 144 Fed. 446; Parkersburg 
First Nat. Bank v. Prager, 91 Fed. 
689, 34 CCA 51. Jurisdiction by con- 
sent generally see Courts §§ 101-104. 
See also infra § 95. 

[f] Whether a state court should 
permit an action to be maintained 
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therein on the principle of comity 
between the states is a question ex- 
clusively for the courts of that state 
to decide, and not a question for a 
United States court. Finney v. Guy, 
189 U. S. 335, 23 SCt,b58, 47 L. ed: 
839 [aff 111 Wis, 296, 87 NW 255]. 

45. Venner-v. Great Northern R. 
Co.,, 209° UW 87 2451.28" SCt. 828, 62 ol: 
ed. 666; U. Ss-v._ Hall, 98 U. S. 3438, 
25 Ley ed. 2805. ~U. S....v.. Hudson,.:7 
Cranch “CUm =a s.)mocen yo pias edu zpo. 
Sodgson v. Bowerbank, 5 Cranch (U. 
S.) 303, 3 L. ed. 108; Turner v. Bank 
of North America, 4 Dall. (U. S.) 
8, 1 L. ed. 718; Yocum v. Parker, 130 
Fed. 770, 66 CCA 80 [aff 134 Fed. 
205, 67 CCA 227]. 

[a] The b of all contro- 
versies between citizens of different 
states within the jurisdiction of the 
federal courts, at the option of either 
party, may be provided for by con- 
gress. Gaines v. Fuentes, 92 U. S. 
10, 23 L. ed. 524; Kaufman v. Mc- 
Nutt, 7 Oh. Dec. (Reprint) 60, 1 
CincLBul 94. 


beet Lozano v. Wehmer, 22 Fed. 
47. Kansas v. Colorado, 206 U. S. 


46, 27 SCt 655, 51 L. ed. 956; Steven- 
son v. Fain, 195  U. S, 165,25 SCt 
6, 49 L. ed, 142; Cohens v. Virginia, 
6 Wheat. (U. S.) 264, 5 L. ed. 257; 
Martin y. Hunter, 1 Wheat. (U. S.) 
304, 4 L. ed. 97; U. S. v. Hudson, 7% 
Crancht (Wes. )io2ss) la.) ed. 200: 
Turner v. Bank of North America, 
4 Dall. (U. S.) 8, 1 L. ed. 718; Geiger 
v. Tacoma R., etc., Co., 141 Fed. 169; 
U. S. v. Haynes, 29 Fed. 691. 

48. Cohens v. Virginia, 6 Wheat. 
(U.-S.) 264, 5 L. edi-257; Martin v. 


wget 1 Wheat. (U. S.) 304, 4 L. 
ea. . 
49. Whitney v. Dick, 202 U.S. 132, 


26 SCt 584, 50 L. ed. 963; Petri v. F. 
E. Creelman Lumber Co., 199 U. S. 
487, 26 SCt 133, 50 L. ed. 281; Thomas 
v. Ohio State Univ., 195 U. S. 207, 
25 SCt 24, 49 L. ed. 160; Stevenson 
v. Fain, 195 U. S. 165, 25 SCt 6, 49 
L. ed. 142; Hanford v. Davies, 163 
U.S. 273,°16 SCt 1051, 41 ‘Te ‘ed: 157 
Johnson Steel Street-Rail Co. v. 
Wharton, 152 U. S. 252, 14 SCt 608, 
38 L. ed. 429; Bors vy. Preston, 111 
U. S. 252, 4 SCt 407, 28° 1, ed., 419: 
Grace v. American Cent. Ins. Co., 109 
U. S. 278, 3 SCt 207, 27 Li. ed. 932: 
National SS. Co. v. Tugman, 106 U. 
S.. 118, 1, SCt 58, 2% Iii edi "8%; “Rob- 
ertson v. Cease, 97 U. S. 646, 24 
L. ed. 1057; Sheldon v. Sill, 8 How. 
(U. S.) 441, 12 L. ed. 1147; Cary v. 
Curtis, 3 How. (U. S.) 236, 11 L. ed. 
576; Brown v. Keene, 8 Pet. (U. S.) 
112, 8 L. ed. 885, U. S. v. Bevans, 3 
Wheat. (U. S.)- 336, 4 L. ed. 404; 
U. S. _v. Hudson, 7 Cranch’ Cures 
32, 3 L. ed. 259; Turner v. Bank of 
North America, 4 Dall. (U. 8.) 8, 
i L. ed. 718; Chisholm v. Georgia, 2 
Dall. (U. S.) 419, 1 L. ed: 440; Bar- 
low v. Chicago, ete., R. Co., 172 Fed. 
513 [den reh 164 Fed. 765]; U. S. v. 
Standard Oil Co., 152 Fed. 290; Lewis 
Pub. Co.-v. Wyman, 152 Fed. 200; 
Francisco v. Chicago, etc., R. Co., 149 
Fed. 354, 79 CCA 292, 9 AnnCas 628; 
Ex p. Moran, 144 Wed. 594, 75 CCA 
396; Oregon R., ete., Co. v. Shell, 
143 Fed. 1004; Geiger v. Tacoma R., 
etc., Co., 141 Fed. 169; U. S. v. Tully, 
140 Fed. 899; Anderson v, Bassman, 
140 Fed. 10; Knight v. Lutcher, etc, 
Lumber Co., 1386 Fed. 404, 69 CCA 


\ 
[§ 4 


appellate jurisdiction has been held to be within 
the power of congress.*% 
have such jurisdiction only as is conferred on them 
by acts of congress,*® and such incidental powers 
as necessarily inhere in a court.°° 
tion of the federal courts, other than the supreme 
court, is subject to the absolute control of con- 
gress,°? and may be changed or taken away at the 
pleasure of congress,®? even with respect to pending 


The other federal courts 


The jurisdic- 


248; U. S. v. Barrett, 185 Fed. 189; 
Clifford v. Williams, 131 Fed. 100; 
Yocum v. Parker, 130 Fed. 770, 66 
CCA 80 [aff 134 Fed. 205, 67 CCA 
227]; New Haven Pulp, etc., Co. v. 
Downingtown Mfg. Co., 130 Fed. 605; 
U. S. v. Mar Ying Yuen, 123 Fed. 
159; American Wringer Co. v. Ionia, 
76 Fed. 6; U. S. v. Southern Pac. R. 
Co., 49 Fed. 297; In re Barry, 42 Fed. 
113,136 U. S..597 note, 34) Li. ed. 
503 note [app dism 5 How. 103, 12 L. 
ed. 70]; Manley v. Olney, 32 Fed. 708; 
U. S. Bank v. Roberts, 2 F. Cas. No. 
934, 4 Conn. 323; Bobyshall v. Oppen- 
heimer, 3 F. Cas. No. 1,592, 4 Wash. 
C. C. 482; Georgia v. Atkins, 10 F. 
Cas. No. 5,350, 1 Abb. 22; Harrison 
v. Hadley, 14 F. Cas. No. 6,137, 2 
Dill. 229; Livingston v. Van Ingen, 
15 F. Cas. No. 8,420, 1 Paine 45; Mc- 
Closkey v. Cobb, 15 F. Cas. No. 8,702, 
2 Bond 16; In re Metzer, 17 F. Cas. 
No. 9,511; U. S. v. Alberty, 24 F. Cas. 
No. 14,426, Hempst. 444; U. S. v. 
New Bedford Bridge, 27 F. Cas. No. 
15,867, 1 Woodb. & M. 401; U. S. v. 
Railroad Bridge Co., 27 F. Cas. No. 
16,114, 6 McLean 517; Belknap v. 
Northern R. Co., 25 Vt. 715. 

“The subordinate tribunals of the 
United States can exercise only such 
jurisdiction, civil and criminal, as 
may be authorized by acts of Con- 
gress.” Kentucky v. Powers, 201 U. 
S. 1, 26 SCt 387, 393, 50 L. ed. 633. 

[a] Custody of insane person.— 
The federal courts have no jurisdic- 
tion to exercise the function of 
parens patriz for the determination 
of the right to the custody of an in- 
Sane person. Hoadley v. Chase, 129 
Fed. 1005, 64 CCA 319 [aff 126 Fed. 


818]. 

No jurisdiction of divorce or 
alimony.—Hastings v. Douglass, 249 
Fed. 378. 

50. Risley v. Utica, 168 Fed. 737 
(power to punish for contempt). 
; “Apart from the powers that are 
inherent in a judicial tribunal, after 
such tribunal has been lawfully cre- 
ated, the circuit’ courts can exercise 
no jurisdiction not conferred upon 
them by legislative enactment.” 
Ladew v. Tennessee Copper Coe aus 


U.S. 357, 31 SCt 81, 54 L, ed. 1069. 
51. U.S. v. Union Pac. R. Co., 98 
U.S. "569, 25) weds 143s. Usa ee 


Haynes, 29 Fed. 691. 

“Tt is a proposition which admits 
of no further debate, and needs the 
citation of no authorities at this 
day, that all courts of the United 
States, except the supreme court, be- 
ing the mere creatures of congres- 
sional statute, can exercise no juris- 
diction but such as is given by those 
statutes; and even the supreme court 
is limited in all except the original 
jurisdiction given it by the consti- 
tution—a very small portion, indeed, 
of the power which it exercises—by 
the will of Congress as expressed in 
its legislation.’ Wisconsin v. Du- 
luth, 2 Dill. (U. S.) 406, 409. 

52. Ex p. McCardle, 7 Wall. (U, 
S.) 506, 19 L. ed.. 264: Wainwright v. 
rip ee RS Con e259) Perea 


[a] The dissolution of provisional 
courts established during the Civil 
War and the transfer of the pending. 
cases to the proper United States 
court was within the power of con- 
gress. The Grapeshot v. Wallerstein, 
9, Wall. (U.'S.) 129,.19°L. ed.. 651. 


=F HULA, ne LLL 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 5] 


53. Ex p. McCardle, 7 Wall. (U. 
S.) 506, 19 L. ed. 264. 

[a] Act not applicable to pending 
suit.—The act of April 5, 1910 (36 
St. at L. 291 ec 143), amending the 
employer’s liability act (35 St. at L. 
66 c 149 § 6), providing that actions 
may be brought thereunder in the 
circuit court of the United States in 
the district of the residence of de- 
fendant, or in that in which the 
cause of action arose, or in which 
defendant shall be doing business at 
the time of the commencement of the 
action, has no application to a suit 
' brought prior to the amendment, 
which could be brought only in the 
district of defendant’s residence, as 
provided by .the act of March 3, 1887 
(24° St. at L. 552 ¢ 373), as corrected 
by the act of Aug. 138, 1888 (25 St. 
at L. 483 e 866), jurisdiction not be- 
ing founded solely on diversity of 
citizenship. Newell v. Baltimore 
ete., R. Co., 181 Fed. 698. 

54 Arkansas v. Kansas, etc., Coal 
Co., 183 U. S. 185, 22 SCt 47, 46 L. ed. 
144; Tennessee v. Union, etc., Bank, 
152 U. S. 454, 14 SCt 654, 38 L. ed. 
511; Gerling v. Baltimore, etc. R. 
Co., 151 U. S. 673, 14 SCt 533, 38 L. 
ed. 311; Shaw v. Quincy Min. Co., 145 
U. S. 444, 12 SCt 935, 36 L. ed. 768; 
Fisk v. Henarie, 142 U. S. 459, 12 SCt 
207, 35 L. ed. 1080; Ex p. Pennsyl- 
wania’ Co:, 137 °U- S. 451, 11° SCt 141, 
34 L. ed. 738; Smith v. Lyon, 133 U. 
S235, (10 “SCt 303, 33) bed. 635; 
St. Louis, etc., R. Co. v. Davis, 132 
Fed. 629; Joy v. St. Louis, 122 Fed. 
524 [aff 201 U. S. 332, 26 SCt 478, 
50 L. ed. 776). 

“The recent acts of Congress have 
tended more and more to contract the 
jurisdiction of the courts of the 
United States, which had been en- 
larged by intermediate acts, and to 


restrict it more nearly within the 
limits of the earliest statute.” Ger- 
ling v. Baltimore, etc., R. Co., 151 


ed. 


U. S. 673, 687, 14 SCt 533, 38 L. 
Olli: 


55. St. Louis, etc., R. Co. v. Davis, 
132 Fed. 629, 632; Joy v. St. Louis, 
122 Fed. 524 [aff 201 U. S. 332, 26 
sct 478, 50 L. ed. 776]. 

56. In re Hollins, 229 Fed. 349, 143 
CCA 469; Planten v. Gedney, 224 Fed. 
382, 140 CCA 68 [rev 221 Fed, 281, 
and decree amended 228 Fed. 338]; 
Village Mills Co. v. Houston Oil Co., 
(Tex. Civ. A.) 186 SW 785. See also 
cases infra note 58. 

57. See cases infra note 58. 

58. U. S.—Louisville, etc. R. Co. 
vy. Letson, 2 How. 497. 11 L. ed. 353; 
Kempe v. Kennedy, 5 Cranch 173, 
3 L. ed. 70; New York Coal Co. v. 
Sunday Creek Co., 230 Fed. 295; In 
re Hollins, 229 Fed. 349, 143 CCA 469; 
Lewis Pub. Co. v. Wyman, 152 Fed. 
200; In re Belle Fourche First Nat. 
Bank, 152 Fed. 64, 81 CCA 260, 11 
AnnCas 355; U. S. v. Mar Ying Yuen, 
123 Fed. 159; Ex p. Cabrera, 4 F. Cas. 
No. 2,278, 1 Wash. C, C. 232; Max- 
field v. Levy, 16 F. Cas. No. 9,321, 2 
Dall. (Pa.) 381, 4 Dall. (Pa.) 330; 
Spanish Consul’s Pet., 22 F. Cas. No. 
13,202, 1 Ben. 225; U.S) v. Alberty, 
24 F. Cas. No. 14,426, Hempst. 444; 
U. S. v. Ta-wan-ga-ca, 28 F. Cas. 
No. 16,435, Hempst. 304; Van Ant- 
werpt v. Hulberd, 28 F. Cas. No. 16,- 
826, 7 Blatchf. 426. 

Ind.—Henry v. Carson, 96 Ind. 412. 

Mo.—Reed v. Vaughn, 10 Mo. 447. 

N. Y.—Peo. v. Bradner, 107 N. Y. 
1, 13 NE 87; Chemung Canal Bank v. 
Judson, 8 N. Y. 254, Seld. 49; Ruck- 
man v, Cowell, 1 N. Y. 505, 7 NYLeg 


The general policy of the Judiciary Act 
of 1887 and 1888, as has been recognized repeated- 
ly, was to contract the jurisdiction of the federal 
courts,°* and accordingly all doubts as to juris- 
diction must be resolved against it.55 

B. Character of Jurisdiction. Courts of 
the United States are of limited,5* but not in- 
ferior,*? jurisdiction, possessing only such powers 
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[§ 6] 
tion. 
diminish, 


Obs 7. . 

Porto Rico.—Vallecillo v. Bertran, 
2 Porto Rico Fed. 46. 

_Tex.— Village Mills Co. v. Houston 
Oil Co., (Civ. A.) 186 SW 785. 

Wis.—In re Booth, 3 Wis. 157. 

[a] The limits of their jurisdic- 
tion must be determined by the 
courts themselves, and of this ques- 
tion the supreme court is the final 
arbiter. Starr v. Chicago, ete, R. 
Co., 110 Fed. 3. [aff 188 U.S. 537, 23 
SCt 398, 47 L. ed. 584]. 

59. Toledo, etc., R. Co. v. Peren- 
chio, 205 Fed. 472, 123 CCA 540; Reed 
v. Vaughan, 15 Mo. 187, 55 AmD 133; 
Chemung Canal Bank v. Judson, 8 
N. Y. 254, Seld. 49; Sloane v. Mar- 
tin, 77 Hun 249, 28 NYS 332 [aff 145 
N. Y. 524, 40 NE 217, 45 AmSR 630, 
28 LRA 347]; Matson v. Burt, 9 Hun 
(N. Y.) 470; Gardner v. Tyler, 16 
AbbPr (N. Y.) 17, 25 HowPr 219. 

Collateral attack on judgment see 
infra § 79. 

60. Simon v. Southern R. Co., 236 
U. S. 115, 35 SCt 255, 59 L. ed. 492; 
McClellan v. Carland, 217 U. S. 268, 
30 SCt 501, 54 L. ed. 762; Cable v. 
U. S. Life Ins. Co., 191 U. S. 288, 24 
SCt 74, 48 L. ed. 188; Sheffield Fur- 
nace Co. v. Witherow, 149 U. S. 574, 
13 SCt 936, 37 L. ed. 853; Cates v. 
Allen, 149 U. S. 451, 13 SCt 883, 37 
L. ed. 804; Southern Pac. Co. v. Den- 
ton, 146 U. S. 202, 13 SCt 44, 36 L. 
ed. 942; Scott v. Neely, 140 U. S. 106, 
11 SCt 712, 35 L. ed. 358; Whitehead 
v. Shattuck, 138 U. S. 146, 11 SCt 276, 
34 L. ed. 873; Rio Grande R. Co. v. 
Vinet, 1382 U. S. 478, 10 SCt 155, 33 
L. ed. 400; Kirby v. Lake Shore, etc., 
R=*Co.,0120' UscS. 1130, 7SCt. 480; 30 
L. ed. 569; Van Norden v. Morton, 
99 U. S. 378, 25 L. ed. 453; Chicago, 
etc., R. Co. v. Whitton, 13 Wall. (U. 
Sis 270) 420. Led. 5715, Payne wv. 
Hook, 7 Wall. (U. S.) 425, 19 L. ed. 
260; Griffing v. Gibb, 2 Black (U. S.) 
519, 17 L. ed. 353 [rev 11 F. Cas. No. 
5,819, McAll. 212]; Hyde v. Stone, 
20 How. (U. S.) 170, 15 L. ed. 874; 
Tennessee Union Bank v. Vaiden, 18 
How. (U. S.) 503, 15 L. ed. 472; Bay- 
ard v. Lombard, 9 How. (U.S.) 530, 
13 L. ed. 245; Keary v. Memphis 
Farmers, etc., Bank, 16 Pet. (U. S.) 
89, 10 L. ed. 897; Suydam _v. Broad- 
nax, 14 Pet. (U. S.) 67, 10 L. ed. 357; 
U. S. v. Howland, 4 Wheat. (U. S.) 
108, 4 L. ed, 526; International Paper 
Co. v. Burrill, 260 Fed. 664; Howe 
Standard Oil Co. v. Howe, 257 Fed. 
481; Williams v. Miller, 249 Fed. 495; 
Roebling’s Sons Co. v. Kinnicutt, 248 
Fed. 596; Davis v. Hayden, 238 Fed. 
734, 151 CCA 584; Union Fish Co. v. 
Erickson, 235 Fed. 385, 148 CCA 647 
{aff 248 U. S. 308, 39 SCt 112, 63 L. 
ed. 261]; Nevada-California Power 
Co. v. Hamilton, 235 Fed. 317; Mem- 
phis St. R. Co. v. Bobo, 232 Fed. 708, 
146 CCA 634 [aff 243 U. S. 299, 37 
SCt 273]; McLaughlin v. St. Louis 
Southwestern R. Co., 232 Fed. 579, 
146 CCA 537 [certiorari den 241 U. 
S. 679, 36 SCt 727, 60 L. ed. 1233]; 
Tauza v. Pennsylvania R. Co., 232 
Fed. 294; Johnson v. Johnson, 225 
Fed. 413; Union Pac. R. Co. v. Weld 
County, 222 Fed. 651, 138 CGA 175; 
Boatmen’s Bank v. Fritzlen, 221 Fed. 
145, 187 CCA 45; Crown v. Orchard 
Co. v. Dennis, 220 Fed. 516 [rev on 
other grounds 229 Fed. 652, 144 CCA 
62]; Tryon v. Pennsylvania R. Co., 
913 Fed. 49; Newberry v. Wilkinson, 
199 Fed. 673, 118 CCA 111; Aurora 
Shipping Co. v. Boyce, 191 Fed. 960, 
112 CCA 372 [aff 178 Fed. 587]; Mc- 
Clellan v. Carland, 187 Fed. 915,°110 
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as are either expressly or by necessary implication 
conferred upon them,°® but within their limitations 
as to subject matter they are regarded as courts 
of general jurisdiction.®® 

C. State Legislation Affecting Jurisdic- 
The legislature of a state cannot enlarge, 
or alter the 
courts,*° or deprive any citizen of his rights in 


jurisdiction of federal 


CCA 49; Western Union Tel. 
Trapp, 186 Fed. 114, 
Philadelphia Mechanics’ Ins. Co. v. 
C. A, Hoover Distilling Co., 182 Fed. 
590, 105 CCA 128, 31 LRANS 873; 
Spencer v. Watkins, 169 Fed. 379, 94 
CCA 659. [certiorari den 215 U. S. 
605, 30 SCt 406, 54 L. ed. 346]; 
American Assoc, v. Williams, 166 Fed. 
17, 98 CCA 1; Louisville, ete., R. Co. 
v. Alabama R. Commn., 157 Fed, 944; 
Dunlop v. Mercer, 156 Fed. 545, 86 
CCA 435 [app dism 213 U. S. 588, 29 
SCt 690, 53 L. ed. 662]; Butler v. U. 
S. Rubber Co., 156 Fed. 1, 84 CCA 167 
[certiorari den 212 U. S. 577, 29 SCt 
686, 53 L. ed. 658]; Collin County 
Nat. Bank v. Hughes, 155 Fed. 389, 
83 CCA 661 [den reh 152 Fed. 414, 
81 CCA 556]; Venner v. Great North- 
ern R. Co., 153 Fed. 408 [aff 209 U. 
S.°:24,''28" SCt 328,52. L. ed. 666]; 
Morrill v. American Reserve Bond 
Co., 151 Fed. 305; North Carolina 
Min. Co. v. Westfeldt,.151 Fed. 290 
[rev on other grounds 166 Fed. 706, 
92 CCA 378, and app dism 215 U. S. 
586, 30 SCt 404, 54 L. ed. 339]; Brun 
v. Mann, 151 Fed. 145, 80 CCA 513, 
12 LRANS 154; Defiance v. McConi- 
gale, 150 Fed. 689, 80 CCA 425 [cer- 
tiorari den 207 U. S. 585, 28 SCt 254, 
52 L. ed. 852]; Francisco v. Chicago, 
ete, R. Co.. 149 Fed. 354, 79 CCA 
292, 9 AnnCas 628; Peters v. Equi- 
table L. Assur. Soc., 
Colorado Eastern R. Co. v. Chicago, 
ete 7-R.-/ Com 149. Weds. “8983173 4CCK, 
132; Parks Co. v. Decatur, 138 Fed. 
550, 70 CCA 674; Glucose Refining 
Co. v. Chicago, 138 Fed. 209; Alice 
E. Min. Co. v. Blanden, 136 Fed. 252; 
Stevens v. Grand Cent. Min. Co., 
133 Fed. 28, 67 CCA 284; Barber As- 
phalt Pav, Co. v. Morris, 132 Fed. 
945, 66 CCA 55, 67 LRA 761; New 
Haven Pulp, etc., Co. v. Downingtown 
Mfg. Co., 130 Fed. 605; Giberson v. 
Cook, 124 Fed. 986; Hall v. Bridge- 
port Trust Co., 123 Fed. 739; Jones 
v. Mutual Fidelity Co., 123 Fed. 506; 
National Surety Co. v. State Bank, 
120 Fed. 593, 56 CCA 657, 61 LRA 
394; U. S. v. Capdevielle, 118 Fed. 
809, 55 CCA 421 [certiorari den 189 
U. S. 510, 23 SCt 850, 47 L. ed. 923]; 
Campbellsville Lumber Co. v. Hub- 
bert, 112 Fed. 718, 50 CCA 435 [aff 
£91. UWisiS 10Sn245SCti28).648) seeds 
101]; Schmidt v. West, 104 Fed. 272; 
Adoue v. Strahan, 97 Fed. 691; Har- 
rison v. Farmers’ L. & T. Co., 94 
Fed. 728, 36 CCA 443; Alger v. An- 
derson, 92 Fed. 696; Davidson v. Cal- 
kins, 92 Fed. 230; Hall v. Gambrill, 
92 Fed. 32, 34 CCA 190; Parkersburg 
First Nat. Bank v. Prager, 91 Fed. 
689, 34 CCA 51; Taylor v. Clark, 89 
Fed. 7; Taylor v. Louisville, ete. R. 
Co., 88 Fed. 350,°31 CCA 5387;-Con- 
tinental Nat. Bank v. Heilman, 81 
Fed. 36 [aff 86 Fed. 514. 30 CCA 232]; 
Gombert v. Lyon, 80 Fed. 305; Lon- 
don, etc., Bank v. Willamette Steam- 
Mill, ete., Co., 80 Fed. 226; Alderson 
v. Dole, 74 Fed. 29, 20 CCA 280; 
Ray v. Tatum, 72 Fed. 112, 18 CCA 
464; Gordan v. Jackson, 72 Fed. 86; 
England v. Russell, 71 Fed. 818; Oak- 


Covi: 


ley Vv. Taylor, 64 Fed. 245; 
Morrow Shoe Mfg. Co. v. New 
England Shoe Co. 60 Fed. 341, 
8 CCA 652, .24 LRA 417; “Holt 
v. Bergevin, 60 Fed. 1; Thomas v. 
Nantahala Marble, etc., Co., 58 Fed. 
485, 7 CCA 330; O’Connell v. Reed, 
56Hed, 531, 5°°CCA 586; Byrne’ v. 
Kansas City, ete. R. Co., 55 Fed. 


44 [mod on other grounds 61 Fed. 
605, 9 CCA 666, 24°- LRA 693]; Clapp 
v. Spokane, 53 Fed. 515; Atlanta, etc., 


108 CCA 226; ° 


149° Fed. 290; — 


692 [25C.I.] 


such courts as conferred by the constitution of 
the United States and the acts of congress.®t 
this rule does not prevent legislation by the states 
with respect to subjects concerning which the 
authority of congress has not been exercised,** and 
a state may create an enlargement of rights and 
remedies, whether equitable cr legal, which. may 
be enforced in a federal court in the exercise of 


its appropriate jurisdiction.®* 


[§ 7] D. Presumption as to Jurisdiction.** It 


R. Co. v. Western R. Co., 50 Fed. 790, 
1 CCA 676; Elliott v. Shuler, 50 Fed. 
454; O’Donnell v. Atchison, ete, HK. 
Co., 49 Fed. 689; East Tennessee, etc., 
R. Co. v. Atlanta, etc., R. Co., 49 Fed. 
608, 15 LRA 109; Hunton v. Equitable 
L. Assur. Soc., 45 Fed. 661; Bank of 
British North America v. Barling, 44 
Fed. 641; U. S. v. Ingate, 40 Fed. 251; 
Whitehead v. Entwhistle, 27 Fed. 
778; Lehigh Valley Coal Co. v. Ham- 
blem, 23 Fed. 225; Hull v. Dills, 19 
Fed. 657; Tice v. Adams County 
School Dist. No. 18, 17 Fed. 283, 5 
McCrary 360; Orendorf v. Budlong, 
12 Fed. 24; Pulliam v. Pulliam, 10 
Fed. 23; Strettell v. Ballou, 9 Fed. 
256, 3 McCrary 46; Matthews v. War- 
ner, 6 Fed. 461 [aff 112 U. S. 600, 5 
SCt 312, 28 L. ed. 851]; Cunningham 
v. Ralls County, 1 Fed. 453, 1 Mc- 
Crary 117; Burt v. Keyes, 4 F. Cas. 
No. 2,212, 1 Flipp. 61; Lamson v. 
Mix, 14 F. Cas. No. 8,034; Leonard 
vy. Lycoming F. Ins. Co.,.15 F. Cas, 
No. 8,258; Main v. Chicago Second 
Nat. Bank, 16 F. Cas. No. 8,976, 6 
Bliss 26; Western Arkansas Nat. 
Bank v. Sebastian County, 17 F. Cas. 
No. 10,040, 5 Dill 414; Oliver v. 
Omaha, 18 F. Cas. No. 10,499, 3 Dill. 
368; Parsons v. Lyman, 18 F. Cas. 
No. 10,780, 5 Blatchf. 170, 32 Conn, 
°566; Randolph v. Wilmington, etc., 
Ri @o,,, 20 F) Cas... No.:-11,563, 11 
Brilaw Cea.) 502" Ua Sat rv. 2Dren= 
nen, 25 F. Cas. No. 14,992, Hempst. 


320. 

Illustrations. — (1) The pro- 
vision of Minn. Rev. L. (1905) 
§§ 2888, 2889, 2890, prohibiting un- 
qualified foreign corporations doing 
business in the state from suing in 
its courts, does not affect the power 
of the federal courts to determine 
controversies in bankruptcy proceed- 
ings or other controversies of which 
the constitution and the acts of con- 
gress give them jurisdiction. Dun- 
lop v. Mercer, 156 Fed. 545, 86 CCA 
435 [app dism 212 U. S. 558, 29 SCt 
690, 538 L. ed. 662]. (2) Iowa Code 
§ 2423, prohibiting the maintenance 
of actions for the recovery of in- 
toxicating liquor or its value, with 
certain exceptions, is inapplicable to 
actions in the national courts and 
ineffective to prevent their mainte- 
nance. Philadelphia Mechanics’ Ins. 
Co. v. C. A. Hoover Distilling Ce., 
ba Fed. 590, 105 CCA 128, 31 LRANS 


73. 

[b] Admiralty.—A state has no 
power by legislation to. restrict the 
jurisdiction of the federal courts in 
admiralty. Maryland v. Miller, 180 
Fed. 796 [mod on other grounds 194 
Bed. 775, 114 CCA '495]. See Ad- 
miralty § 20. 


Equity jurisdiction see Equity 
§$)6,. 16: 17. 
61. U. S.—Chicot County v. Sher- 


wood, 148 U. S. 529, 13 SCt 695, 37 
L. ed. 546; Lincoln County v. Luning, 
Aan Oy) Su b29" 10> SCt (36351, Sand, ed. 
766; Smith v. Ft. Scott, ete, R. Co., 
CIP Une SH 298) 25 jiawedh). 43h bea, 
Schollenberger, 96 U. S. 369, 24 L. 
ed. 853; The Belfast v. Boon, 7 Wall. 
624, 19 L. ed. 266; Payne v. Hook, 7 
Wall. 425, 19 L. ed. 260; Hyde v. 
Stone, 20 How. 170, 15 L. ed. 874; 
Watson v. Tarpley, 18 How. 517, 15 
L. ed. 509; Suydam v. Broadnax, 14 
Pet. 67, 10 L. ed. 857; The Orleans 
v. Pheebus, 11 Pet. 175, 9 L. ed. 677; 
Beers v. Haughton, 9 Pet. 329, 9 L. 
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But 


ed. 145; Hamilton Bank ‘vy. Dudley, 
2 Pet. 492, 7 L. ed. 496; Wayman v. 
Southard, 10 Wheat. 1, 6 L. ed. 253; 
U.S.» v... Peters, :5).Cranch-115,.; 3" L. 
ed. 53; Lane v. Equitable. Trust Co., 
262 Fed. 918; International Paper 
Co. v. Burrill, 260 Fed. 664; U.S. v. 
Phelan, 250 Fed. 927; Manufacturers’ 
Light, etc., Co. v. Ott, 215 Fed. 940; 
McDermott v. Hamnon, 203 Fed. 1015; 
Schmulbach y. Caldwell, 196 Fed, 16, 
115 CCA 650; McClellan v. Carland, 
187 Fed. 915, 110 CCA 49; Mechanics’ 
Ins. Co. v. Hoover Distilling Co., 182 
Fed. 590, 105 CCA 128, 31 LRANS 
873; Kansas City Southern R. Co. v. 
Quigley, 181 Fed. 190; Atchison, etc., 
R. Co. v. Love, 174 Fed. 59 [aff 185 
Fed. 321, 107 CCA 403 (certiorari 
den 220 U. S. 618 mem, 31 SCt 721 
mem, 55 L. ed. 612 mem)]J; Union 
Pac. R. Co..v. Cunningham, 173: Fed. 
90; Western R. Co. v. Alabama R. 
Commn., 171. Fed. 694; Taylor. v. 
Weir, 171 Fed. 636, 96 CCA 438; St. 
Louls; ete... Ri) Coun Veo Cross, 7 
Fed. 480; Spencer vy. Watkins, 169 
Fed. 379, 94 CCA 659 [certiorari den 
215 U. S. 605, 80 SCt 406, 54 L. ed. 
346]; Heffner v. Gwynne-Treadwell 
Cotton Co., 160 Fed. 635, 87 CCA 606; 
Platt -v. Locoeq, 158 Fed. ..723,, 85 
CCA 621, 15 LRANS 558; Louisville, 
ete., R. Co. v. Alabama R. Commn., 
157 Fed. 944; Acord v. Western Poca- 
hontas Corp., 156.Fed. 989 [aff 174 
Fed. 1019, 98 CCA 625 (certiorari 


den 215 U. S. 607, 30 SCt 408, 54 L.: 


ed. 346)j; Dunlop v. Mercer, 156 Fed. 
545, 86 CCA 435 [app dism 212 U. 
S. 588, 29 SCt 690, 53 L.: ed. 662]; 
Butler Bros. Shoe Co. v. U. S. Rub- 
ber Co., 156 Fed. 1, 84 CCA 167 [cer- 
tiorari den 212 U. S. 577, 29 SCt 686, 
53 L. ed. 658]; Collin County Nat. 
Bank v. Hughes, 155 Fed. 389, 838 
CCA 661; Collin County Nat. Bank 
v. Hughes, 152 Fed. 414, 81 CCA 556 
[reh den 155 Fed. 389, 88 CCA 661]; 
Brun v. Mann, 151 Fed. 145, 80 CCA 
5138, 12 LRANS 154; Peters vy. Equi- 
table Life Assur Soc., 149 Fed. 290; 
Alice EK. Min. Co. v. Blanden, 136 
Fed. 252; Barber Asphalt Pav. Co. 
v. Morris, 132 Fed. 945, 66 CCA 55, 
67 LRA 761; National Surety Co. v. 
State Bank, 130 Fed. 598, 56 CCA 657, 
61 LRA 394; Williams vy. Crabb, 117 
Fed. 198, 54 CCA 213, 59 LRA 425 
[certiorari den 187 U. S. 645 mem, 23 
SCt 845 mem, 47 L. ed. 347]; New 
Orleans Bd. of Liquidation v. U. S., 
108 Fed. 689, 47 CCA 587; Taylor 
v. Louisville, etc., R. Co., 88 Fed. 350, 
31 CCA 5387; Columbia Wire Co. v. 
Freeman Wire Co., 71 Fed. 302; Bige- 
low v, Nickerson, 70 Fed. 113, 17 
CCA 1, 30 LRA 3386; Heaton v. That- 
cher, 59 Fed. 7381; ,Blydenstein v., 
New York Security, ete., Co., 59 Hed. 
12. fate 67 | Med.5 469; 164.CGAy tay 


Hastings v. The Elexena, 53 Fed. 
359; Semmes v. Whitney, 50 Fed. 
666; Barling v. Bank of British 


North America, 50 Fed. 260, 1 CCA 
510; Hast Tennessee, ete., R. Co. v. 
Atlanta, ete, R. Co., 49 Fed. 608, 15 
LRA 109; Hoover v. Devoe Mfg. Co., 
14 Fed. 183; Davis v. James, 2 Fed, 
618, 10 Biss. 51; Pomeroy v. New 
York; ete. R;.Co.,) 19: F. Cas: No. 11,- 
261, 4 Blatchf. 120. 
rahe Hed oar v. Townsend, 25 Cal, 
aero usr v. Stanbrough, 6 Rob. 
Me.—Hobbs vy. Manhattan Ins. Co., 


Neer 


has frequently been held that the presumption is 
against the jurisdiction of a federal court in any 
particular case until. the existence of jurisdiction 
is made to appear affirmatively ;°> but on the other 
hand it is well established that when a judgment 
rendered by a federal court is collaterally attacked 
in a state tribunal, the latter tribunal will presume 
that the federal court. had jurisdiction, unless the 
contrary appears on the face of the record.* 
cordingly a state court will presume that a fed- 


Ac- 


56 Me. 417, 96. AmD 472. 

Porto Rico.—Luce v. Mullenhoff, 2 
Porto Rico Fed. 56. 

“A state is without power to pro- 
hibit or condition. the exercise by 
citizens or different states of their 
respective rights to institute and de- 
fend their suits in the national courts 
and to invoke the independent judg- 
ment of these courts upon their con- 
troversies. in the cases and in the 
manner prescribed by the Constitu- 
tion and laws of the United: States 
which are the supreme law of the: 
land. The jurisdiction of these courts 
was not granted by, and it cannot 
be revoked, annulled, or impaired by, 
the law or act of any state.” Phila- 
delphia Mechanics’ Ins. Co. v. CG. A. 
Hoover Distilling Co., 182 Fed. 590, 
105 CCA 128, 31 LRANS 873. 

[a] Rule applies to the legisla- 
ture of Porto Rico.—Porto Rico Bank 
v. Argueso, 1 Porto Rico Fed. 49. 

62. Aurora Shipping Co. y. Boyce, 
191.Keds\960;, 112) COA.372) 

63. Jones vy. Mutual Fidelity Co., 
123 Fed. 506; National Surety Co. v. 
State Bank, 120 Fed. 593, 56 CCA 657, 
61 LRA 394. See also infra § 15. 

64. Rule as: to courts generally 
see Courts §§ 146-155. 

65. Thomas vy. Ohio State Univ., 
195° U. S. 20%; 25 SCt-24, 49. Li: ed: 
160; King Iron Bridge, ete., Co. v. 
Otoe County, 120 U..S. 225, 7 .Sct 
552, 30 L. ed. 623; Continental L. Ins, 
Co..v.. Rhoads, 119 U. S. 237;-7 Sct. 
193, 30 L. ed. 880; Robertson v, 
Cease, 97 U.S. 646, 24 Li. ed. 1057; 
Boultbee v. International Paper Co., 
229 Fed. 951, 144 CCA 233; Shade v. 
Northern Pac. R. Co., 206 Fed. 353; 
California Atlantic SS. Co. v. Cen- 
tral Door, ete. Co., 206 Fed. 5, 124 
CCA 139; Newcomb vy. Burbank, 181 
Fed. 334, 104 CCA 164; Paper Autuy 
Co, v. American Motor Car Sales Co., 
180 Wed. 245; Copely v. Ball, 176 Fed. 
682, 100 CCA 2384; Atchison, ete. R. 
Co, v. Phillips, 176 Fed. 663, 100 CCA 
215; Yeandle v. Fennsylvania R. Co., 
169 Fed. 938, 95 CCA 282; Utah- 
Nevada Co. v. De Lemar, 133 Fed. 
113, 66 CCA 179 [certiorari den 199 
U.S. 605, 26 SCt 746, 50 Li. ed. 330]; 
Joyce v. St. Louis, 122 Fed. 524 [aff 
201 U.S: 382, 26 SCt 276, 50 L. ed, 
276]; Marks v. Marks, 75 Fed. 321; 
Craswell v. Belanger, 56 Fed. 529, 6 
CCA 1; U. Sv. Central Pac. R, Co., 
49 Fed. 304; U. S. v. Southern Pac. R. 
Co., 49 Fed. 297; Freeman vy. Butler, 
39 Fed. 1; Hampton v. Truckee Canal 
Co., 19 Fed. 1, 9 Sawy. 381; Gilbert 
v. York, 111 N. Y. 544, 19 NE 268; 
Higson v. North River Ins. Co., 153 
NG) C.5°S5st 168) sSH9205 Compania 
Anonyma v. Ponce R., ete., Co. 1 
chee Rico Fed. 218, 

a Jurisdiction in bankrupte: 
must be shown.—Morse v. Presby, oF 
Nii Hi: er 

66. U. S.—Erwin v. Lowry, 7 How. 
172, 12 L. ed. 655; California-Atlantio 
SS. Co, v. Central Door, ete., Co., 206 
ae 5, Be CCA 139% 

a.—Hundley v. Chadick, 109 Ala. 
575, 19. S 845. % ‘ 
Mich.—Arnold v. Nye, 238 Mich. 286. 
Minn.—Turrell v. Warren, 25 Minn. 


Nev.—Ex p. Hill, 5 Nev. 154. 

N. Y.—Chemung Canal Bank v. 
Judson, 8 N. Y. 254, Seld. 49; Ruck- 
man v. Cowell, 1 N. Y. 505; Sloane 
v. Martin, 77 Hun 249, 28 NYS 332 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eral court sitting in another state had jurisdic- 


tion.®? 


[§ 8] E. 


firmatively appears.®§ 


of review for error apparent.71-78 


[§ 9] 


fafe’ 145) N. | ¥." 524," 40° NE 21% 45 
AmSR 630, 28 LRA 347]; Matson v. 
Burt, 9 Hun 470; Griswold v. Sedg- 
wick, 1 Wend. 126. 

67. New Orleans 
Co. v. Woverton 
(Tex.) 19 SW 615: 

68. See infra § 79, and supra § 5. 
See also Judgments [23 Cye 1083]. 

69. See infra § 78. 

70. See infra § 97. 

71-78. See infra § 98. 

79. Rule as to courts generally 
see Courts § 118. 
> $80. McClellan v. Carland, 217 U.S. 
268, 30 SCt 501, 54 L. ed, 762; Will- 
cox v. Consolidated Gas Co., 212 U.S. 
19)> 29. “SCt 192553) fi. ed! 3823 Exp: 
Young, 209 U. S. 123, 28 SCt 441, 52 


Ins. 
Co., 


Southern 
Hardware 


L. ed. 714, 13 LRANS 932, 14 Ann 
Cas 764. 
81. See Equity §§ 6, 16, 17. 


82. Oklahoma Operating Co. v. 
Lieve, 252 Ul’ S. 331, 40--SCt 338; 
Louisville, etc., R. Co. v. Greene, 244 
US. 7022; °3% SCt683)' 64. €a.61291, 
AnnCasl1917E 97; Greene v. Louis- 
ville, etc., R. Co., 244°U. S. 499, 37 
SCt 673, 61 L. ed. 1280 [foll Louis- 
ville, etc., R. Co. v. Greene, supra]; 
Owensboro Water Works Co. Vv. 
Owensboro, 200 U. S. 38, 26 SCt 249, 
50 L. ed. 361; Ward v. Todd, 103 U. 
S: 327, 26 L. ed. 339; Ober v. Gal- 
lagher, 93 U.S. 199, 23) L. “ed. 829; 
Howard v. Leete, 257 Fed. 918, 169 
CCA 68; Scattergood v. American 
Pipe, etc., Co., 249 Fed. 23, 161 CCA 
83 [certiorari granted 247 U. S. 516 
mem, 38 SCt 583 mem, 62 L. ed. 1244 
mem, and certiorari dism 251 U. S. 
564 mem, 40 SCt 118 mem, 64 L. ed. 
200 mem]; Champion Spark Plug Co. 
vy. Champion Ignition Co., 247 Fed. 
200; Johnson v. Johnson, 225 Fed. 
413: Portland Wood Pipe Co. v. Slick 
Bros. Constr. Co., 222 Fed. ‘528; Port- 
land R., etc., Co. v. Portland, 210 Fed. 
667; Ludwigs v. Payson Mfg. Co., 
206 Fed. 60, 124 CCA 194; Washing- 
‘ton-Oregon Corp. v. Chehalis, 202 Fed. 
591; Robertson v. Conway, 188 Fed. 
579, 110 CCA 377; Farr v. Hobe- 
Peters Land Co., 188 Fed. 10, 110 CCA 
160 [rev 170 Fed. 644]; Onondaga In- 
dian Wigwam Co. v. Ka-Noo-No In- 
dian Mfg. Co., 182 Fed. 832; McGraw 
v. Mott, 179 Fed. 646, 103 CCA 204; 
Larabee v. Dolley, 175 Fed. 365 [rev 
on other grounds 179 Fed. 461, 102 
CCA 607, 32 LURANS 1065, and aff 
228 U. S. 1, 33 SCt 409, 57 L. ed. 707]; 
‘Salton Sea Cases, 172 Fed. 792, 97 
CCA 214 [certiorari den 215 U. Ss. 
603 mem, 30 SCt 405, 54 L. ed. 345]; 
Eddy v. Eddy, 168 Fed. 590, 93 CCA 
586; T. B. Wood’s Sons Co. v. Valley 
Iron Works, 166 Fed. 770; Pourier v. 
McKinzie, 147 Fed. 287; Miller v. 
Rickey, 146 Fed. 574 [aff 152 Fed. 
11, 81 CCA 207, and aff 218 U. S. 258, 
31 SCt 11, 54 L. ed. 1032]; Guardian 

| Trust:Co. v. Kansas City Southern R, 
‘Co., 146 Fed. 337, 76 CCA 615; Ames 
Realty Co. v. Big Indian Min. Co., 
146 Fed. 166; Howe, etc., Co. v. Hau- 


Jurisdiction Appearing of Record. 
Federal courts are not courts of inferior jurisdie- 
tion in the sense that a judgment or decree may 
be collaterally attacked unless the jurisdiction af- 
i But they are courts of spe- 
cial and limited jurisdiction, and the rule is well 
settled that jurisdiction must affirmatively appear 
from the record in order to support a federal judg- 
ment on direct attack,®® and that absence or insuffi- 
ciency of the necessary jurisdictional averments is 
ground for reversal on appeal or error,” or on bill 


F. Right to Decline Jurisdiction.”® A 
federal court has no diseretion to decline jurisdic- 
tion where the case presented is one 'to which 

_ its powers extend, and the exercise of that power 
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[§ 10] 


gan, 140 Fed. 182; Lilienthal v. Mc- 
Cormick, 117 Fed. 89, 54 CCA 475; 


Jew Ho v. Williamson, 103 Fed. 10; 


Miles v. New South Bldg., etc., As- 
soc., 99 Fed. 4; Omaha- Horse R. Co. 
v. Cable Tramway Co., 32 Fed. 727 
{app dism 140 U. S. 674 mem, 11 SCt 
1018 mem, 35 L. ed. 600 mem]; 
Juando v. Taylor, 13 F. Cas. No. 
7,558, 2 Paine 652; Robinson v. Hook, 
20 F. Cas. No. 11,956, 4 Mason 139; 
St. Louis v. St. Louis United R. Co., 
263 Mo. 387, 174 SW 78. See also 
Hastings v. Douglass, 249 Fed. 378 
(recognizing rule but holding it in- 
applicable under facts of case). 

{a] Illustration. — A complaint 
charging a continuing trespass, and 
demanding a lump sum as damages, 
states but a single cause of action, 
although the title under which plain- 
tiff claimed was different at different 
periods of the time covered by the 
trespass; and if the adjudication of 
one such title involves a federal 
question, the case is one of federal 
cognizance, although no such ques- 
tion is involved in the other title. 
Evans v. Durango Land, etc., Co., 80 
Fed. 433, 25 CCA 581. 

{b] Intervention.—(1) Where suit 
for the foreclosure of a _ railroad 
mortgage was instituted in the fed- 
eral court, and such court had ap- 
pointed a receiver, and the railroad 
had been sold under such proceed- 
ings, the court had jurisdiction of an 
intervention by a creditor having ob- 
tained a judgment in a state court to 
determine priority of such judgment, 
as a lien on the property of the rail- 
road. State Trust Co. v. Kansas City, 
etc., R. Co., 115 Fed. 367. (2) Where, 
after the commencement of a suit to 
wind up the affairs of an insolvent 
corporation in a federal court in the 
district of its domicile, an ancillary 
suit is brought in a federal court of 
another district in which the receiver 
appointed in the original suit is made 
ancillary receiver, and a trustee hold- 
ing assets of the corporation and re- 
siding in such district is ordered by 
the court to turn the same over to 
the ancillary receiver for collection, 
such trustee is entitled to intervene, 
and become a party to such suit, in 
the court which has custody of the 
fund, and have its rights and duties 
with respect to its trust there deter- 
mined and enforced, and cannot be 
compelled to go into another juris- 
diction, where the original suit is 
pending. Miles v. New South Build- 
ing, etc., Assoc., 99 Fed. 4. 

[ec] Where federal jurisdiction at- 
taches at law, it attaches for some 
purpose in. equity, and vice versa. 
Whelan v. Enterprise Transp. Co., 
164 Fed. 95. 

[ad] Cross bills. — Park v. New 
York, ete., R. Co., 70 Fed. 641; Salem 
First Nat. Bank v. Salem Capital 
Flour-Mills Co., 31 Fed. 580, 12 Sawy. 
485, 496; Vannerson v. Leverett, at 
Fed. 376; Schenck v. Peay, 21 F, Cas. 
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is properly invoked.8” 

G. Equity Jurisdiction Generally. 
equitable jurisdiction of the federal courts, 
ferred and preserved by the constitution, is 
cially treated elsewhere in this work.’ 

[§ 11] H. Jurisdiction to Afford Complete Relief. 
If jurisdiction of the parties has once been right- 
fully obtained by a federal court it may be retained 
until complete relief is afforded within the general 
scope of the equities to be enforced,*? and juris- 
diction will not be ousted by a subsequent change 
in the condition of the parties ;** nor is it’ exhausted 
by the rendition of a judgment, but continues until 
the judgment is satisfied.§4 
is acquired by reason of diverse citizenship,®® all 
the issues in the case may be determined;** and 
the same is true where jurisdiction is properly in- 
voked because a federal question is involved,°** 


The 
con- 
spe- 


So, where jurisdiction 


No. 12,450, Woolw. 175. 

fe] Foreclosure proceeding's. — 
Muller v. Dows, 94 U. S. 444, 24 L. 
ed. 207; White v. Ewing, 69 Fed. 451, 
16 CCA 296; New’ York Cent. Trust. 
Co. v. Hast Tennessee, etc., R. Co., 
30 Fed. 895; Blackburn v. Selma, etce., 
R. Co., 3 F. Cas. No. 1,467, 2 Flipp. 
525; Randolph v. Wilmington, ete., R. 
Co., 20 F. Cas. No. 11,563; Kennedy 
v. Roundtree, 63 S. C. 395, 41 SE 477 
(the circuit court of the United 
States retains jurisdiction of the 
parties and the subject matter until 
the report of the sale is confirmed). 

Retaining jurisdiction to do com- 
plete equity see Equity §§ 117-129. 

83. U.S. v. Mackey, 214 Fed. 137; 
Brun v. Mann, 151 Fed. 145, 80 CCA 
518, 12 LRANS 154. 

[a] Change of citizenship. — A 
subsequent change rendering the 
parties citizens of the same state 
does not oust the jurisdiction. New 
York Cent. Trust Co. v. Wabash, etc., 
R. Co., 46 Fed. 156; U. S. v. Myers, 
27 EF. Cas. No, 15,844, 2 Brock. 516. 

84. Va. v. W. Va., 246 U. S. 565, 
38 SCt 400, 62 L. ed. 883; Tucker v. 
Hubbert, 196 Fed. 849, 117 CCA 365; 
Collin County Nat. Bank v. Hughes, 
152 Fed. 414, 81 CCA 556 [reh den 
155. Fed. 389, 83 CCA 661]; Pollock 
v. Lawrence County, 19 F. Cas. No. 
11,255. 

Ancillary suits see infra § 13. 

85. See infra §§ 59-76. 

86. Louisiana R. Commn. v. Cum- 
berland Tel., ete., Co., 212 U. S. 414, © 
29 SCt 357, 53 L. ed. 577; Owensboro 
Waterworks Co v. Owensboro, 200 U. 
S. 38, 26 SCt 249, 50 L. ed. 361; Chi- 
eee’ etc., R. Co. v. Oglesby, 198 Fed. 

[a] Rights limited by local stat- 
ute.—Where suit against a county 
on its obligations is brought in a 
federal court on the ground of di- 
versity of citizenship, plaintiff ac. 
quires no greater rights than are 
given to him by the local statutes. 
Yost v. Dallas County, 236 U. S. 50, 
35 SCt 235, 59 L. ed. 460. 

87. Lincoln Gas, ete., Co. v. Lin- 
coln, 250 U. S. 256, 39 SCt 454, 63 L. 
ed. 968; Louisville, ete., Co. v. Greene, 
244'°U. S. 522, 37 SCt 683, 61 L, ed: 
1291, AnnCas1917E 97 [mod 230 Fed. 
191]; Louisville, ete., R. Co. v. Finn, 
235 U.S. 601,35: 'SCt 146, 59° Lived: 
379; Ohio River, ete., R. Co. v. Dit- 
tey, 232 U.S. 576, 34 SCt 372,58 
L. ed. 787; Louisville, ete., R. Co. v. 
Garrett, 231 U. S. 298, 34 SCt 48, 
58 L. ed. 229 [aff 186 Fed. 176]; 
Michigan Cent. R. Co. v. Vreeland, 
227 MUP CSh 59; 88 SCtU192, 6% ised: 
417, AnnCas1914C 176; Horner v. U. 
S., 143: U. S.°570, 12 SCt 522, 36 L. ed: 
126; Wofford Oil Co. v. Smith, 263 
Fed. 396; Vose v. Roebuck Weather 
Strip, ete., Co., 210 Fed. 687; Portland 
R., ete., Co. v. Portland, 210 Fed. 667; 
Larabee v. Dolley, 175 Fed. 365 [rev 
on other grounds 179 Fed. 461, 102 
CCA 607, 32 LRANS 1065, and aff 228 
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even though the federal question is not decided,*® 
or is determined adversely to complainant,’* pro- 
vided of course the federal question is substantial 
and not merely colorable, or fraudulently set up for 
the mere purpose of endeavoring to give the court 
The supreme court has the same 
right, and can, if it deems proper, decide the local 
questions only and omit to decide the federal 
questions, or decide them adversely to the party 
But matters which are 
beyond the scope of the controversy will not be 
determined;°?2 nor will the court retain a part of 
the suit not properly within the federal jurisdiction, 
unless it is merely incidental to the part within the 
A federal court’s jurisdic- 
tion being a limited one, it cannot be extended 
by uniting a cause of action of which it has-no 
jurisdiction with one of which it has jurisdie- 


jurisdiction.®° 


claiming their benefit.°+ 


federal jurisdiction.°* 


lest 983 SCt 409,150 Mined: v (073 
Jew Ho y. Williamson, 103 Fed. 
10. 

Jurisdiction dependent on existence 
of federal question see infra §§ 29- 
47, 


88. Greene v. Louisville, etc. R. 
Conn 244) Wi5S.(499% 8% SCti673, 61) Li: 
ed. 1280, AnnCas1917E 88; Siler v. 
Louisville, etc., R. Co., 218 U. S. 175, 
29 SCt 451, 53 L. ed. 753; Onondaga 
Indian Wigwam Co. v. Ka-Noo-No 
Indian Mfg. Co., 182 Fed. 832; Risley 
v. Utica, 179 Fed. 875. 

89. Lincoln Gas} ete., Co. v. Lin- 
ecoln, 250 U. S. 256, 39 SCt 454, 63 L. 


ed. 968; Siler v. Louisville, etc., R. 
Corp eilst gus Ssiltbs 29. SCt 461, 
53 L. ed. 753; People’s Sav. Bank 
v. Layman, 134 Fed. 635; Michi- 


gan R, Tax Cases, 138 Fed. 223 [aff 
20 Uns o24b, 26,SCt, 459;,.50, Led. 
744]. 

oc Siler v. Louisville, ete., R. Co., 
213° Ui -S. 175, .29,'SCt 451, 53 LL. ed. 
758; Penn. Mutual L. Ins. Co. v. 
Austin, 168 U. S. 685, 18 SCt 223, 42 
L. ed. 626; Michigan R. Tax Cases, 
138 Fed. 223 [aff 201 U. S. 245, 26 
SCt 459, 50 L. ed. 744]. 

91. Siler v. Louisville, etc., R. Co., 
213, Un S. L715, 29° SCt. 451, 53. .L. ed, 
753; Williamson v. U. S., 207 U.S. 
425, 28 SCt 163, 52 L. ed. 278; Bur- 
ton v. U. S:, 196 U..S. 2838, 25, SCt 
2438, 49 L. ed. 482; Penn Mut. L. Ins. 
Cow. Austin. 41:6 82.65.) 680,218 2sCt 
223, 42 L. ed. 626; Fallbrook Irr. Dist. 
v. Bradley, 164 U. S. 112,17 SCt 56, 
41 L. ed. 369: Turner v. U. S., 143 U. 
Ss 570, -12.:SCt,-522, 36 L,,,.ed.,/.266; 
Michigan R. Tax Cases, 138 Fed, 223 
Pafé 201 U./S. 245, 26. SCt 459, 50 L. 
ed. 744]; People’s Sav. Bank v. Lay- 
man, 134 Fed. 635. 

92. Mercantile Trust, etc., Co. v. 
Collins Park, etc. R. Co., 107 Fed. 
762 [app dism 108 Fed. 989, 46 CCA 
686]. 


{a] MIllustration.—Where_ jurisdic- 
tion of a bill to enjoin enforcement 
of a city ordinance authorizing a 
street railroad company to condemn 
for its use certain parts of the track 
of another company is taken by the 
circuit court on the ground that the 
claimed violation of a previous grant 
to the latter company involves a fed- 
eral question arising under the con- 
tract clause of the constitution, it 
does not give it jurisdiction to decide 
a question arising on a supplemental 
bill as to the right of condemnation 
by the former company under its 
charter, pursuant to which the city 
pendente lite decided that the streets 
where the tracks were located were 
not wide enough for two companies 
to lay tracks side by side, as the 
matter involved is beyond the scope 
of the controversy which gave the 
court jurisdiction of the case origi- 
nally. Mercantile Trust, ete., Co. v. 
Collins Park, ete., R. Co., 107 Fed. 
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ihe, (app dism 108 Fed. 989, 46 CCA 


[b] Suit against administrator.— 
A federal court by entertaining juris- 
diction of a suit against an adminis- 
trator cannot draw to itself power 
to determine all claims against the 


estate. American Baptist Home Mis- 
sone Soc. v. Stewart, 192 Fed. 


93. Tullar v. Illinois Cent. R. Co., 
213 Fed. 280. 

Incidertal and ancillary jurisdic- 
tional see infra § 13. 

94. Electric Boat Co. v. Lake Tor- 
pedo Boat Co., 215 Fed. 377; National 
Casket Co. v. New York, etec., Casket 
Co., 185. Fed. 5383. i 

[a] Plaintiff cannot join a claim 
for breach of contractual obligations 
in a suit for infringement of a pat- 
ent. Geneva Furniture Mfg. Co. v. 
Karpen, 238 U. S. 254, 35 SCt 788, 59 
L. ed. 1295. 

95. See infra § 34. 

96. See infra § 36. 

97. Standard Paint Co. v. Trinidad 
Asphalt Mfg. Co., 220 U. S. 446, 31 
SCt 456, 55 L. ed. 586; Lescher Rope 
Co. v. Broderick, ete., Rope Co., 201 
U. S. 166, 26 SCt 425, 50 L. ed. 710; 
Elgin Nat. Watch ‘Co. v. Illinois 
Watch Case Co., 179 U. S. 665, 21 SCt 
270, 45 L. ed. 365; Ingersoll v. Doyle, 
247 Fed. 620; Mallinson y. Ryan, 
242 Fed. 951; U. S. Expansion Bolt 
Co. v. H. G. Kroncke Hardware Co., 
234 Fed. 868; Schiebel Toy, etc., Co. 
v. Clark, 217 Fed. 760, 188 CCA 490; 
Johnston v. Brass Goods Mfg. Co., 201 
Fed. 368; Bernstein v. Danwitz, 190 
Fed. 604; Ross v. H. S. Geer Co., 188 
Fed. 731; National Casket Co. v. New 
York, etc., Casket Co., 185 Fed. 533; 
Mecky v. Grabowski, 177 Fed. 591; 
Hutchinson v. Loewry, 163 Fed. 42, 90 
CCA 1 [app dism 217 U. S. 457, 30 
SCt 613, 54 L. ed, 838]; King v. In- 
lander, 133 Fed. 416; Keasby, etc., Co. 
v. Philip Carey Mfg. Co., 113 Fed. 432; 
Burt vy. Smith, 71 Fed. 161, 17 CCA 
573; Sprigg v. Fisher, 22 Fed. 964; 
Battle v. Finlay, 50 Fed. 106. 


wien Esta Co. vy. Burke, 257 Fed. 
99. Mallinson v. Ryan, 242. Fed. 


951; Farmer’s Handy Wagon Co, v. 
Beaver Silo, ete., Co., 236 Fed.* 731, 
150 CCA 63; U. S. Expansion Bolt 
Co. v. H. G. Kroncke Hardware Co., 
234 Fed. 868; Electric Boat Co. v. 
Lake Torpedo Boat Co., 215 Fed. 377 
[dist Onondaga Indian Wigwam Co. 
v. Ka-Noo-No Indian Mfg. Co., 182 
Fed. 832; T. B. Woods Sons Co. y. 
Valley Iron Works, 166 Fed. 770]; 
Ludwigs v. Payson Mfg. Co., 206 Fed. 
60, 124 CCA 194; Ross v. H. S. Geer 
Co., 188 Fed. 731; Onondaga Indian 
Wigwam Co. v. Ka-Noo-No Indian 
Mfg. Co., 182 Fed. 832. 

“The court, however, may take ju- 
risdiction where a federal question 
is presented in good faith, and local 


x [§ 11 


tion.°* Thus, where the federal question on which 
jurisdiction is grounded is the infringement of a 
patent > or a registered trade-mark,’® the court 
has no jurisdiction of a cause of action for in- 
fringement of a common-law trade-mark, or for 
unfair competition united therewith, unless di- 
versity of citizenship also exists,°’ and the amount 
necessary to confer jurisdiction is involved,** or 
unless these latter charges are but features or in- 
cidents of the transaction complained of as con- 
stituting the infringement of the patent or regis- 
tered trade-mark, and in fact but an aggravation 
of such infringement,®® in which event it is op- 
tional with the court to take or to decline jurisdic- 
tion as to such common-law features of the case, 
if there is no diversity of citizenship,! although 
even in such cases 1t has been held that the court 
cannot assume jurisdiction of the nonfederal ques- 


or state questions are intertwined 
with the situation disclosed, as in 
Siler v. Louisville, ete., R. Co., 213 
U. S. 175, 29 SCt 451, 53 a. ed..753. 
This is the theory to which Judge 
Ray referred in Onondaga Indian 
Wigwam Co. v. Ka-Noo-No Indian 
Mfg. Co., 182 Fed. 832, and to which 
Judge Baker referred in Ludwigs v. 
Payson Mfg. Co., 206 Fed. 60, 124 
CCA 194, Judge Baker states the 
principle as follows: ‘Under such cir- 
cumstances (whether the compact- 
ness for cheapness or manufacture 
and the ornamental form are within 
the protection of the claims or not) 
a federal court of equity, in granting 
relief for the infringement of the 
mechanism, ought not to remit the 
complainant to another: forum to 
mete out the damages which neces- 
sarily appear in proving the infringe- 
ment, and which, though in one re- 
spect arising from fraud in trade, 
in a fairer aspect are aggravations 
of the infringement.’’’ Mallinson v. 
Ryan, 242 Fed. 951, 953. 

[a] Reason for rule.— “If acts 
constituting infringement of a trade- 
mark and other acts constituting un- 
fair competition in trade are separate 
and independent acts, even though 
they all relate to the same article of 
manufacture, each set of acts consti- 
tutes a Separate and a distinct cause 
of action, of one of which this court 
has jurisdiction and of the other of 
which it has no jurisdiction. In such 
a case this court could not take 
jurisdiction of the acts amounting to 
unfair competition only for the rea- 
son it has jurisdiction of the other 
separate and distinct acts amounting 
to infringement of a _ trade-mark. 
But when the wrongful acts are not 
separate and distinct, but are all done 
together as one whole, or one act, as 
was the case here, then the facts may 
be alleged and proved and the wrong- 
ful acts enjoined. The complainant 
should not be compelled to separate 
the one act into parts and allege and 
prove in the circuit court of the 
United States those parts of the act 
which constitute infringement of the 
trade-mark and allege and prove in 
the state court those parts of the 
Same act which amount to unfair 
competition in trade, thus resorting 
to two tribunals to right one wrong, 
the impairment of his business by the 
diversion of a part thereof by an- 
other. The ' Circuit Court of the 
United States, having jurisdiction of 
the parties and of the subject-matter 
for the purpose of enjoining the in- 
fringement of the trade-mark, may 
also enjoin all wrongful acts done in 
connection with the infringement 
which augment and aggravate the 
wrong.” Ross v. H. S. Gee Co., 188 
Fed. 731, 733. 
aa Mallinson v. Ryan, 242 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion.” 


If the patent or registered trade-mark is 
found invalid,’ or not infringed,t the court cannot 
retain jurisdiction and award relief for unfair 
competition between citizens of the same state.® 
[§ 12] I. Jurisdiction in Probate Matters. 
a series of decisions in the supreme court ® it has 
been established that since it does not pertain to 
the general jurisdiction of a court of equity to set 
aside a will or the probate thereof, or to admin- 
ister upon the estates of decedents in rem, mat- 
ters of this character are not within the ordinary 
equity jurisdiction of the federal courts;? that as 
the authority to make wills is derived from the 
states, and the requirement of probate is but a 
regulation to make a will effective, matters of 
strict probate are not within the jurisdiction of 
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By 


to the interests 


controversy.?4 


courts of the United States;* that where a state, by 


2. Johnston v. Brass Goods Mfg. 
Co., 201 Fed. 368; Woerheide v. H. W. 
Johns-Manville Co., 199 Fed. 535; 
Mecky v. Grabowski, 177 Fed. 591; 
Cushman y. Atlantic Fountain Pen 
Co., 164 Fed. 94; King v. Inlander, 
133 Fed. 416. See also Bernstein v. 
Danwitz, 190 Fed. 604 (classifying 
decisions). 

8. Leschen Rope Co. v. Broderick, 
ete., Rope Co., 201 U. S. 166, 26 SCt 
125, 50 L. ed. 710; Elgin Nat. Watch 
Co. v. Illinois Watch Case Co., 179 
U. S. 665, 21 SCt 270, 45 L. ed. 365; 
Scheibel Toy, etc., Co. v. Clark, 217 

ved. 760, 133 CCA 490; Bernstein v. 
Donwitz, 190 Fed. 604. 

“Whether or not such damages are 
cognizable if two separate and dis- 
tinct matters or transactions are of- 
fered for investigation, or if, one 
matter alone being in evidence, the 
patent fails, we need not consider. 
For here the patent is found to be 
valid and_ infringed.” Ludwigs v. 
Payson Mfg. Co., 206 Fed. 60, 65, 124 
CCA 194. ; 

4 Detroit Showcase Co. v. Kaw- 
neer Mfg. Co., 250 Fed. 234, 162 CCA 
370; U. S. Expansion Bolt Co. v. H. 
G. Kroncke Hardware Co., 234 Fed. 
868 [dist Silver v. Louisville, etc., R. 
Co., 213 U. S. 175, 29 SCt 451, 53 L. 
ed. 753]; Sprigg v. Fisher, 222 Fed. 
964; Bernstein v. Danwitz, 190 Fed. 
604; Burt v. Smith, 71 Fed. 161, 17 
OCA! 5%3: 

5. See cases supra note 3. 

[a] Reason for rule.—‘‘A federal 
court cannot decide a controversy to 
which the judicial power of the 
United States does not extend merely 
because plaintiff has mistakenly as- 
sumed that some federal right of his 
has been infringed. A plaintiff can- 
not in the federal courts secure re- 
dress for unfair competition by a 
citizen of the same state merely by 
alleging that such defendant has in- 
fringed a registed trade-mark, when 
in point of fact no such infringement 
has taken place, and in that respect 
it is immaterial whether the allega- 
tion was made in good or bad faith.” 
Sprigg v. Fisher, 222 Fed. 964, 967. 

6 Sutton v. English, 246 U. S. 
199, 38 SCt 254, 62 L. ed. 664; Water- 
man v. Canal-Louisiana Bank, etc., 
Go.,, 215 -U.. S, 33,30 SCt.10,;54 L. 
ed. 80; O’Callaghan v. O’Brien, 199 
Ppes89 2 SCt 727,750) Iu. ed. 101, 
Ellis v. Davis, 109 U. S. 485, 3 SCt 
327, 27 L. ed. 1006; Kierley v. Mc- 
Glynn, 21 Wall. (U. S.) 503, 22 L. ed. 
599. 

7. Federal equity jurisdiction as 
to probate and administration see 
Equity § 98 text and notes 75-86. 

8. U. S.—Sutton v. English, 246 
U. S. 199, 38 SCt 254, 62 L. ed. 664; 

Waterman v. Canal-Louisiana Bank, 
ete, Co., 215 U. S. 33, 30 SCt 10, 54 
L. ed. 80; O’Callaghan v. O’Brien, 199 
U. S. 89, 25 ‘SCt 727, 50 L. ed. 101; 
Byers v. McAuley, 149 U.S. 608, 13 
SCt 906, 37 L. ed. 867; Ellis v. Davis, 
109. Ws Se1.486.,.3 SCt 327, 12%..L.. ed, 


1006; Kieley v. McGlynn, 21 Wall. 
503, 22 L. ed. 599; Fouvergne v. 
New Orleans, 18 How. 470, 15 L. ed. 
399; Harrison v. Moncravie, 264 Fed. 
776; Lee v. Minor, 260. Fed. 790; 
Thompson v. Nichols, 254 Fed. 973 
[app dism 251 U. S. 569 mem, 40 SCt 
343 mem, 64 L. ed. 418 mem]; Swann 
v. Austell, 253 Fed. 807 [aff 261 Fed. 
465]; Hastings v. Douglass, 249 Fed. 
378; Santiago v. Roses, 242 Fed. 209, 
155 CCA 49; Puder v. Alger, 242 Fed. 
95; Smith v. Jennings, 238 Fed. 48, 
151 CCA 124; Northrup v. Browne, 
204 Fed. 224, 122 CCA 496; McDer- 
mott v. Hannon, 203 Fed. 1015; Miller 
v. Weston, 199 Fed. 104, 119 CCA 358; 
American Baptist Home Mission Soc, 
v. Stewart, 192 Fed. 976; Pulver v. 
Leonard, 176 Fed. 586; Underground 
Electric R. Co. v. Owley, 176 Fed. 26, 
99 CCA 500 [aff 169 Fed. 671]; Wat- 
kins yv, Eaton, 173 Fed. 133 [aff 183 
Fed. 384, 105 CCA 604]; Brun v. 
Mann, 151 Fed. 145, 80 CCA 518, 12 
LRANS 154; Moore-v. Fidelity Trust 
Co. 138 Fed. 1, 70 CCA 663; Thiel 
Detective Service Co, v. McClure, 130 
Fed. 55; Carrau v. O’Calligan, 125 
Fed, 657, 60 CCA 3847 [rev 116 Fed. 
934, and aff 199 U. S. 89, 25 SCt 727, 
50 L. ed. 101]; Sawyer v. White, 122 
Fed. 223, 58 CCA 587; Clark v. Guy, 
114 Fed. 783; Wahl v. Franz, 100 
Fed. 680, 40 CCA 638, 49 LRA 62; 
Everhart v. Everhart, 34 Fed. 82; In 
re Frazer, 9 F. Cas. No. 5,068. 

Ill.—Peo. v. Brady, 271 Ill. 100, 110 
NE 864, AnnCas1915C 1093. 
garaced uentes v. Gaines, 25 La, Ann, 

Mich.—Atty.-Gen. v. Bay City First 
Nat. Bank, 192 Mich. 640, 159 NW 
335; Dickinson v. Seaver, 44 Mich. 
624, 7 NW 182. 

Tenn.—Devine v. Unaka Nat. Bank, 
125 Tenn. 98, 140 SW 747, 39 LRANS 
586 


[a] Ex parte and administrative 
jurisdiction.—“‘It is held in the last 
named Case [Ellis v. Davis, 109 U.S. 
485, 3 SCt 327, 27 L. ed. 1006] that 
jurisdiction of wills, and their pro- 
bate as such, is neither included or 
excepted out of the grant of judicial 
power to the courts of the United 
States; so far as it is ex parte and 
merely administrative it is confined, 
and cannot be exercised by them at 
all until in a case at law or in equity 
its exercise becomes necessary to 
settle a controversy of which a court 
of the United States may take cogni- 
zance by reason of the citizenship of 
the parties.” Everhart v. Everhart, 
34 Fed. 82, 85. 

[b] The district court of the 
United States for the district of 
Porto Rico has no jurisdiction of a 
bill which seeks to administer dece- 
dents’ estates which are open in a 
local court and subject to the power 
and authority of such court, because 
such bill also seeks to liquidate a 
community existing between husband 
and wife, to annul for fraud a family 
settlement of the estates, and to set 
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statute or custom, gives to parties interested the 
right to bring an action or suit inter partes, either 
at law or in equity, to annul a will or to set aside 
the probate, the courts of the United States, where 
diversity of citizenship and a sufficient amount in 
controversy appear, can enforce the same remedy,? 
but that this relates only to independent suits, and 
not to procedure merely incidental or ancillary to 
the probate;!° and further, that questions relating 


of heirs, devisees, or legatees, or 


trusts affecting such interests, which may be de- 
termined without interfering with probate or as- 
suming general administration, are within the juris- 
diction of the federal courts where diversity of 
citizenship exists and the requisite amount is in 


aside, aS simulated and fraudulent, 
sales made in virtue of the title ap- 
parently vested by such settlement, 
where the relief sought in this re- 
gard is merely ancillary to the 
prayer for the liquidation and settle- 
ment of the estates. Garzot v. Rios 
de Rubio, 209 U. S. 283, 28 SCt 548, 
52 L. ed. 794. 

9. Sutton v. English, 246 U. S. 
199, 38 SCt 254, 62 L. ed. 664; Mc- 
Dermott v. Hannon, 203 Fed. 1015; 
Carrau v. O’Calligan, 125 Fed. 657, 
60 CCA 347 [rev 116 Fed. 934, and 
aff.199 U. S. 89, 25 SCt 727, 50 L. ed. 
101]; Everhart v. Everhart, 34 Fed. 
82. See also, Equity § 98 text and 
note 76. 

10. Sutton v. English, 246 U. S, 
199, 38 SCt 254, 62 L. ed. 664. See 
also Equity § 98 note 75. 

11. Sutton v. English, 246 U. S. 
199, 38 SCt 254, 62 L. ed. 664; Mc- 
Clellan v. Carland, 217 U. S. 268, 30 
SCt 501, 54 L. ed. 762; Waterman v. 
Canal-Louisiana Bank, etc., Co., 215 
U..°S..4 0034.80, SCe 105.64" Lent 808 
Hayes v. Pratt, 147 U. S. 557, 13 SCt 
503, 37 L. ed. 279; Colton vy. Colton, 
127 U. S. 300, 8 SCt 1164, 32 L. ed. 
138; Harrison v. Moncravie, 264 Fed. 
776; Smith v. Jennings, 238 Fed. 48, 
151 CCA 124; Stotesbury v. Huber, 
237 Fed. 418; Fraser v. Colton, 214 
Fed. 556, 131 CCA 102; J. Elwood Lee 
Co. v. Grace Hospital, 206 Fed. 994; 
Schwarz v. Harris, 206 Fed. 936; 
Newberry v. Wilkinson, 199 Fed. 673, 
118 CCA 111 [aff 190 Fed. 62]; Amer- 
ican Baptist Home Mission Soc. v. 
Stewart, 192 Fed. 976; Higgins v. 
Eaton, 183 Fed. 388, 105 CCA 608; 
St. Benedict Order v. Steinhauser, 
179 Fed. 137. [aff 234 U.S. 640, 34 
SCt. 932, 58 L. ed. 1512, 52 LRANS 
459 (rev 194 Fed. 289, 114 CCA 249)]; 
Pulver v. Leonard, 176 Fed. 586; 
Underground Electric R. Co. v. Ows- 
ley, 169 Fed. 671 [aff 176 Fed. 26, 
99 CCA 500]; Eddy v. Eddy, 168 Fed. 
590, 98 CCA 586 [certiorari den 214 
U,.S. 518, 29 SCt 699, 53 L. ed. 1065]. 
See also Equity § 98 note 78. 

[a] The federal courts have jur- 
isdiction: (1) To construe a_ will 
where the execution, validity, and 
probate thereof are recognized. 
Wood vy. Paine, 66 Fed. 807; Richard- 
son v. Green, 61 Fed, 423, 9 CCA 565; 
Toms v. Owen, 52 Fed. 417. (2) To 
appoint a receiver of the estate of 
a decedent pending probate of the 
will. Underground Electric R. Co. v. 
Owsley, 169 Fed. 671 [aff 176 Fed. 26, 
99 CCA 500]. (38) To enforce a trust 
impressed upon property upon the 
death of the owner for his creditors, 
heirs, and _ legatees. McClellan v. 
Carland, 187 Fed. 915, 110 CCA 49. 
(4) To require an executor to ac- 
count. Pullian v. Pulliam, 10 Fed. 
23. (5) To compel an accounting by 
the administratrix, heirs, and sure- 
ties of a deceased guardian, on the 
ground that complainant, a nonresi- 
dent, had heen deprived of his inher- 
itance by the guardian’s fraud. 
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[§ 13] 
tion.!2 


J. Ancillary and Incidental Jurisdic- 
Where a federal court has jurisdiction of 
the cause of action and of the’ parties, it may have 
jurisdiction also of a suit or proceeding which 
is a continuation of, or incidental and ancillary to, 
the former suit, although it might not have juris- 
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action.?8 


diction of the latter one, if it were an original 


Newberry v. Wilkinson, 199 Fed. 673, 
118 CCA 111 [aff 190 Fed. 62]. (6) 
To establish a lien on an interest in 
funds belonging to the estate of a 
decedent in the hands of his admin- 
istrator, subject to any action of the 
proper probate court. Ingersoll v. 
Coram, 127 Fed. 418. (7) To enter- 
tain a suit in equity for the allow- 
ance of claims for good cause shown 
after the time limited by the probate 
court. Schurmeier v. Connecticut 
Mut. L. Ins. Co., 137 Fed. 42, 69 CCA 
22. °(8) To enjoin an administrator 
from paying over the money or dis- 
tributing the property of the estate 
to others joined with him as parties. 
Davis v. Davis, 89 Fed. 532 (holding, 
however, that a federal court has 
no jurisdiction to ascertain the 
amount of unpaid claims against 
such estate, or whether it is in con- 
dition for final distribution to the 
parties entitled thereto). (9) To de- 
termine the interest of an heir in an 
alleged lapsed legacy and the conse- 
quent increase in the residuary es- 
tate, although the bill also asks other 
relief which cannot be granted be- 
cause it would interfere with the 
ordinary settlement of the estate in 
the state probate court. Waterman 
vy. Canal-Louisiana Bank, etc., Co., 
Hib US. So) 20 SCt 10, bet sed-"80. 

[b] Sale of land for debts.—A de- 
cree of a federal court had been al- 
lowed as the only claim against the 
estate of a deceased person in the 
county court of a state in which ad- 
ministration was pending. The only 
property of that estate consisted of 
certain lands and water rights ap- 
purtenant. The statutes of the state 
imposed the duty upon the admin- 
istratrix to institute a proceeding 
either in the county court or in the 
district court of the state to sell the 
unexempt real property to pay debts. 
She claimed that the real estate was 
exempt, and refused to commence the 
proceeding. It was held that the fed- 
eral court in which the decree was 
rendered had jurisdiction to render a 
decree for the sale of the land not- 
withstanding the pendency of the ad- 
ministration in the county court. 
Brun v. Mann, 151 Fed. 145, 80 CCA 
513, 12 LRANS 154. 

[ce] Suit to vacate legacy.—A suit 
by heirs at law of a _ testatrix, 
brought after the will has been pro- 
bated and the estate fully adminis- 
tered, except payment of a bequest 
of the residuary estate for charitable 
purposes, against executors and a 
corporation organized to take and 
administer the charity, to have the 
bequest declared void as contrary to 
the state law, is not a probate pro- 
ceeding, but has all elements of a 
plenary suit inter partes, and is 
within the jurisdiction of a federal 
court. Spencer v. Watkins, 169 Fed. 
379, 94 CCA 659 [certiorari den 215 
U. S. 605, 30 SCt 406, 54 L. ed. 346]. 

12. Courts generally see Courts 
§§ 108-112. 

13. U. S.—Public Utilities Commn. 
v. Landon, 249-U. S. 236, 39 SCt 268, 
63 L. ed. 577 [rev 234 Fed. 152, 242 
Fed. 658, 245 Fed. 950]; Wabash R. 
Co. v. Adelbert College, 208 U. S. 38, 
28 SCt 182, 52 L. ed. 379; Gunter v. 
Atlantic Coast Line R. Co., 200 U. 
St) 2ve. 26 SCt 252,50) a. ed. 477: 
Raphael v. Trask, 194 U. S. 272, 24 
SCt 647, 48 L. ed. 973; New Orleans 
v. Fisher, 180 U. S. 185, 21 SCt 347, 
45 L, ed. 485; Carey v. Houston, etc., 
Ee Cosemol Wy os. flo, 6 SCtibow 40. 


L. ed. 6388; White v. Ewing, 159 U. 
S. 36, 15 SCt 1018, 40 L. ed. 67; Covell 
v. Heyman, 111 U. S. 176, 4 SCt 355, 
28 L. ed. 390; Clarke v. Mathewson, 
12 Pet. (U. S.) 164, 9 L. ed. 1041; 
Benedict v. Setters, 261 Fed. 492; 
Hume vy. New York, 255 Fed. 488, 166 
CCA 564; St. Louis-San Francisco R. 
Co. v. McElvain, 253 Fed, 123; Inger- 
soll v. Doyle, 247 Fed. 620; Sherman 
Nat. Bank v. Shubert Theatrical Co., 
238 Fed. 225; Vallery v. Denver, etc., 
R. Co. 236 Feds, 176,1149..CCA. 336; 
Lee Line Steamers v. Robinson, 2322 
Fed. 417, 146 CCA 411; Kirkland v, 
Knox, 230 Fed. 806, 145 CCA 116; 
Knox vy. Alwood, 228 Fed. 753; Fer- 
guson v. Omaha, etc., R. Co., 227 Fed. 
518, 142 CCA 145; Johnson v. John- 
son, 225 Fed. 413; American Surety 
Co. v. Shultz, 223 Fed. 280, 138 CCA 
522; Hollander v. Heaslip, 222 Fed. 
808, 187 CCA 1; Portland Wood Pipe 
Co. v. Slick Bros, Constr. Co., 222 
Fed. 528; Cushman y. Warren-Scharf 
Asphalt Pav. Co., 220 Fed. 857, 135 
CCA 289 [certiorari den 238 U. S. 621, 
35 SCt 608, 59 L. ed. 1493]; Libbey 
Glass Co. v. McKie Glass Co., 216 
Fed. 172 [aff 220 Fed. 672, 1836 CCA 
314]; Electric Boat Co, v. Lake Tor- 
pedo Boat Co., 215 Fed. 377; St. Louis, 
ete., R. Co. v. Bellamy, 211 Fed, 172 
[mod on other grounds 220 Fed. 876, 
136 CCA 442]; J. Elwood Lee Co. v. 
Grace Hospital, 206 Fed. 994; Chap- 
pell v. Missouri, etc., R. Co., 206 Fed. 
688; Cleveland, etc., R..Co. v. Hirsch, 
204 Fed. 849, 128 CCA 145; Missis- 
Sippi Valley Fuel Co. v. Watson Coal 
Co., 202 Fed. 122,120 CCA 276; Trust 
Co. of America v. Chicago, ete., R. 
Co., 199 Fed. 593; Tucker v. Hubbert, 
196 Fed. 849, 117 CCA 365; Robert- 
son v. Conway, 188 Fed. 579, 110 CCA 
377; Preston v, Calloway, 183 Fed. 19, 
105 CCA 311 [certiorari den 220 U. S. 
610 mem, 31 SCt 714 mem, 55 L, ed. 
608]; MeGraw v. Mott, 179 Fed. 646, 
103 CCA 204; Loy v. Alston, 172 Fed. 
90, 96 CCA 578; Hobbs Mfg. Co. v. 
Gooding, 164 Fed. 91; New Orleans v. 
Howard, 160 Fed. 398, 87 CCA 345; 
Cooper v. Newton, 160 Fed. 190; 
Brown v. Allebach, 156 Fed. 697; Ul- 
man v. Jaeger, 155 Fed. 1011 (cross 
bills); North Carolina Min. Co. v. 
Westfeldt, 151 Fed. 290 {rev on other 
grounds 166 Fed. 706, 92 CCA 3878, 
and app dism 215 U. S. 586, 30 SCt 
404, 54 L. ed. 339]; Brun v. Mann, 
151 Fed. 145, 80 CCA 518, 12 LRANS 
154; O’Connor vy. O’Connor, 146 Fed. 
994; Campbell v. Golden Cycle Min. 
Co., 141 Fed. 610, 73 CCA 260; Illinois 
L. Ins. Co. v. Newman, 141 Fed. 449; 
South Penn Oil Co. v. Calf Creek Oil, 
ete.,  Co., 140: Med.” 507; > 'Gunby \v. 
Armstrong, 133 Fed. 417, 66 CCA 627; 
Hatcher v. Hendrie, etc, Mfg., etc., 
Co., 133 Fed. 267, 68 CCA 19; Davis 
ve. Martin; “113* Wed 6s" 51 C@Anat 


Louisville Trust Co. v. Stone, 107 
Fed. 305, 46 CCA 299; Everett v. 
Rock Rapids Independent School 


Dist., 102 Fed. 529; Rice v. Durham 
Water Co., 91 Fed. 433; McDonald v. 
Seligman, 81 Fed. 753; New York 
Cent. Trust Co. v. Benedict, 78 Fed. 
198, 24 CCA 56; People’s Sav. Inst. 
Vs, Miles, (76 Med.) 252) 222."C@A a bor 
Kuhn v. Morrison, 75 Fed. 81 [re- 
manding cause 78 Fed. 16, 23 CCA 
619]; Jones v. New York Cent. Trust 
Co., 73 Fed. 568, 19 CCA 569; Chatta- 
nooga Terminal R. Co. v. Felton, 69 
Fed, 273; Compton v. Jesup, 68 Fed. 
263, 15 CCA 397; Rosenbaum v. Coun- 
cil Bluffs Ins. Co., 37 Fed. 724, 3 
LRA 189; Thompson vy. McReynolds, 
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The most usual applications of this rule are 
found in proceedings looking to the enforcement, 
the setting aside, the modification, ete., of a judg- 
ment or decree previously rendered,* the restrain- 
ing of proceedings in other courts pending a de- 


29 Fed. 657; De Vignier v. New Or- 
leans, 16 Fed. 11, 4 Woods 206; At- 
wood y. Portland Co., 10 Fed. 283; 
Howards v. Selden, 5 Fed. 465, 4 
Hughes 300; Deakin v. Lea, 7 F. Cas. 
No. 3,695, 11 Biss. 27; Dunlap v. Stet- 
son, 8 F. Cas. No. 4,164, 4 Mason 349; 
Seymour v, Phillips, etc., Constr. Co., 
21 F. Cas. No. 12,689, 7 Biss. 460. 
Mass.—Comstock v. Holbrook, 16 
Gray 111. J 
ae Y.—Bates v. Delavan, 5 Paige 
299. , 


Okl.—Darrough v. Claremore First 
Nat. Bank, 56 Okl. 647, 156 P 191. 
R. I.—Kendall v. Winsor, 6 R. I. 
453. ; 
Tex.—Samuel v. Houston Oil Co., 
(Civ. A.) 193 SW 246. j 

[a] A federal court may have jur- 
isdiction: (1) to enjoin a sale of the 
property. Davis v. Martin, 113 Fed. 
6, 51 CCA 27. (2) To determine the 
right to the proceeds of a judgment 
rendered therein which has been paid 
into court, as between different claim- 
ants who appear and assert their 
claims. 
124 Fed. 436. (38) Of a bill for dis- 
covery. Kendall v. Winsor, 6 R.- I. 
453. (4) Of a bill of revivor. 
v. Dillon, 29 Fed. 465. (5) Of a bill 
to set aside the award of an arbitra- 
tor. Hecht v. Youghiogheny, etc., 
Coal Co., 162 Fed. 812. (6) Of a bill 
to obtain the benefit of a depending 
suit by a party who acquired plain- 
tiff’s title by transfer. Miller v. 
Rogers, 29 Fed. 401. (7) Of an ac- 
tion on an attachment bond. Files v. 
Davis, 118 Fed. 465. (8) Of a bill 
to enforce liens on part of a railroad 
as against the lien of a general mort- 
gage. McBee v. Marietta, ete, R. 
Co., 48 Fed. 248. 

[b] A suit on a bond on appeal in 
a federal court is not an original 
suit, and jurisdiction of the original 
suit gives jurisdiction. American 
Surety Co. v. Schultz, 223 Fed. 280, 
1388 CCA 522. 

[c] A creditor’s bill, filed in a 
court having both legal and equi- 
table jurisdiction, to obtain satisfac- 
tion of a judgment at law’ rendered 
in the same court is not, according 
to the uniform rule of the seventh 
circuit, an original action, although 
it may embrace defendants who were 
not parties to the judgment. SBab- 
cock v. Millard, 2 F. Cas. No. 699. 
_[d] The possession by the court 
in which a foreclosure suit is pend- 
ing of the fund applicable to the 
payment of.the bonds secured by the 
mortgage under foreclosure is suffi- 
cient to authorize it to entertain the 
petition of the claimants asserting a 
mortgage lien upon such bonds. Cen- 
tral,Trust Co. v. Carter, 78 Fed. 225, 
24 CCA 73. 

[e] Decrees for the sale of mort- 
gaged property entered in ancillary 
suits for the foreclosure of the mort- 


gage should conform so far as pos-' 


sible to that of the court of primary 
jurisdiction as to the method of the 
sale of the property. New York 
Cent. Trust Co. v. U. S. Flour Mill- 
ing Co., 112 Fed. 371. 

{f] The jurisdiction of the court 
cannot be questioned in an equity 
suit filed in aid of a legal action in 
that court by direction of the court. 
Lumley v. Wabash R. Co., 76 Fed. 66, 
22 CCA 60 [rev 71 Fed. 21]. 

14. New Orleans. v. Fisher, 180 
U. S. 185, 21 SCt 347, 45 Li: ed. 485 
[mod 91 Fed, 574, 34 CCA 15]; John- 
son v. Christian, 125 U. S. 642, 8 SCt 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Myers v. Luzerne County, . 
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termination in the federal court,!® and various 
actions and proceedings in connection with receiver- 
The rule also applies in respect to coun- 
terclaims 17 or cross bills,'8 and in cases of inter- 
So also, although a federal district 
court, and formerly a federal cireuit court, has 
no original jurisdiction in mandamus,?° it has 
jurisdiction to issue a writ of mandamus in aid of 
a jurisdiction previously acquired, and the fact 


ships. 


vention.?9 


1135, 31 L. ed. 820; Pacific R. Co. v. 
Missouri Pac. R. Co., 111 U. S. 505, 
4 SCt 583, 28 L. ed. 498; Ross v. Mil- 
ler, 252 Fed. 697, 164 CCA 5387; Pres- 
ton v. Calloway, 183 Fed. 19, 105 CCA 
311 [certiorari den 220 U. S. 610 mem, 
31 SCt 714 mem, 55 L. ed. 608]; Col- 
lin County Nat. Bank v. Hughes, 155 
Fed. 389, 8838 CCA 661 [reh den 152 
Fed. 414, 81 CCA 556]; Collin County 
Nat. Bank v. Hughes, 152 Fed. 414, 
81 CCA 556 [reh den 155 Fed. 389, 
83 CCA 661]; Brun v. Mann, 151 Fed. 
145, 80 CCA 513, 12 LRANS 154; 
O’Connor y. O’Connor, 146 Fed. 994; 
Hatcher v. Hendrie, etc., Mfg., etc., 
Co., 133 Fed. 267, 68 CCA 19; Thiel 
Detective Service Co. v. McClure, 
130 Fed. 55; Jenks v. Brewster, 96 
Fed. 625; Broadis v. Broadis, 86 Fed. 
951; Central Trust Co. v. Grantham, 
83 Fed, 540, 27 CCA 570; McDonald 
v. Seligman, 81 Fed. 753; Wonderly 
v. Lafayette County, 77 Fed. 665 
[aff 92 Fed. 313, 34 CCA 360]; Ral- 
ston v. Sharon, 51 Fed. 702; Dunlap 
vy. Stetson, 8 F. Cas. No. 4,164, 4 
Mason 349; O’Brien County v. Brown, 
18 F. Cas. No. 10,399, 1 Dill. 588; 
Penn. v. Klyne, 19 F. Cas. No. 10,936. 
Pet. C. C. 446; Williams v. Byrne, 29 
F. Cas. No. 17,718, Hempst. 472. 

[a] The court may direct the is- 
suance of a fieri facias for the pur- 
pose of enforcing the payment of 
any costs that may be decreed, not- 
withstanding the decree may dis- 
pose of matters other than a money 
demand. Western Pocahontas Corp. 
vy. Acord, 178 Fed. 843. 

[b] Jurisdiction extends to a 
seire facias to enforce the liability 
for costs of the indorser of a writ. 
Washburn v. Pullman’s Palace-Car 
Co., 76 Fed. 1005, 21 CCA 598. 

[ec] Creditor’s bill, — A federal 
court rendering a judgment has an- 
cillary jurisdiction of a creditor’s bill 
by the judgment creditor to set aside 
fraudulent conveyances by the judg- 
ment debtor. Hobbs Mfg. Co. v. 
Goodings, 164 Fed. 91. 

[ad] Action in aid of execution. 
Claflin v. McDermott, 12 Fed. 375, 20 
Blatchf. 522. 

[e] Suit to reach equitable assets 
of a nonresident debtor.—Montgom- 
ery v. McDermott, 103 Fed. 801, 43 

CA 348. 
st 15. Riverdale Cotton Mills v. Ala- 
bama, etc., Mfg. Co., 198 U. S. 188, 
25 SCt 629, 49 L. ed. 1008 [rev 127 
Fed. 497, 62 CCA 295]; Pell v, Mc- 
Cabe, 256 Fed. 512, 168 CCA 18 [mod 
954 Fed. 356, and aff 250 U. S. 573, 
40 SCt 43, 63 L. ed. 1147]; Sherman 
Nat. Bank v. Shubert Theatrical Co., 
247 Fed. 256, 159 CCA 350 [aff 238 
Fed. 225]; South Penn Oil Colley: 
Calf Creek Oil, ete., Co., 140 Fed. 
507; Leigh v. Kewanee Mfg. Co., 127 
Fed. 990; Rochester German _ Ins. Co. 
vy. Schmidt, 126 Fed. 998; Virginia- 
Carolina Chemical Co. v. Home _Ins. 
Co., 113 Fed. 1, 51 CCA 21; New York 
Home Ins. Co. v. Virginia-Carolina 
Chemical Co., 109 Fed. 681; Aldrich 
v. Campbell, 97 Fed. 663, 38 CCA 
347; Widaman v. Hubbard, 88 Fed. 
806; Hill v. Kuhlman, 87 Fed. 498, 
31 CCA 87; Bradshaw v. Joplin 
Miners’ Bank, 81 Fed. 902, 26 CCA 
673; Cortes Co. v. Thannhauser, Ry 
Fed, 226, 20 Blatehf. 59; St. Luke’s 
. Hospital v. Barclay, 21 F. Cas. No. 
basi Rat pennies Commn. v 

ublic iltie F 
Cando 249 U. S. 236, 39 SCt 268, 63 
L, ed, 577 [rev 242 Fed. 658, 245 Fed. 
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950]; Westinghouse Blectric, etc., Co. 
v. Richmond Light, ete., R. Co., 267 
Fed. 493; Westinghouse Electric, etc., 
Co. v. Brooklyn Rapid Transit Co., 
266 Fed. 411; Hume v. New York, 
255 Fed. 488, 166 CCA 564 [certiorari 
den 249 U. S. 608, 39 SCt 260, 63 L. 
ed. 797]; Landon y. Public Utilities 
Commn., 234 Fed. 152 [rev on other 
grounds 249 U. S. 286, 89 SCt 268, 
63 L. ed. 577]; Trust Co. of America 
v. Chicago, etc., R. Co., 199 Fed. 593; 
Bluefield SS. Co. v. Steele, 184 Fed. 
584, 106 CCA 206; Cooper v. Newton, 
160 Fed. 190; Brown v. Allebach, 156 


‘Fed. 697; Gunby v. Armstrong, 133 


Fed. 417, 66 CCA 627; Hampton Roads 
R., ete., Co. v. Newport News, etc., 
R., ete., Co., 1381 Fed. 534 [app dism 
137 Fed. 1019, 70 CCA 680]; Bloom- 
ingdale v. Watson, 128 Fed. 268, 62 
CCA 600; Conklin v. U.S. Shipbuild- 
ing Co., 123 Fed. 913; Bottom v. Na- 
tional R. Bldg., ete., Assoc., 123 Fed. 
744; Alexander v. Southern Home 
Bldg., etc., Assoc., 120 Fed. 963; Lavis 
v. Consumers’ Brewing Co., 106 Fed. 
435; Connor v, Alligator Lumber Co., 
98 Fed. 155; Bowman vy. Harris, 95 
Fed. 917; Toledo, etc., R. Co. v. Conti- 
nental Trust Co., 95 Fed. 497, 36 CCA 
155 [mod 86 Fed. 929, and certiorari 
den 176 U. S. 219, 20 SCt 388, 44 L. 
ed. 442]; Metropolitan Trust Co. v. 
Columbus, ete, R. Co., 93 Fed. 689; 
Rice v. Durham Water Co., 91 Fed. 
433; Lanning v. Osborne, 79 Fed. 657; 
Mercantile Trust Co. v. Baltimore, 
ete... Re°Co., 79 Fed. 3895 Fish --v. 
Ogdensburgh,: etc. R. Co., 79 Fed. 
131; Peck v. Elliott, 79 Fed. 10, 24 
CCA 425, 38- LRA 616 [rev 72 Fed. 
957]; New York Cent. Trust Co. v. 
Benedict, 78 Fed. 198, 24 CCA 56; 
Keihl v. South Bend, 76 Fed. 921, 22 
CCA 618, 36 LRA 228; Blake v. Pine 
Mountain Iron, etc., Co., 76 Fed. 624, 
22 CCA 430; Carpenter v. Northern 
Pac. R. Co., 75 Fed. 850; Washington 
v. Northern Pac. R. Co., 75 Fed. 333; 
Torrens v. Perez, 2 Porto Rico Fed. 
350; International, etc., R. Co. v. Con- 


crete Inv. Co., (Tex. Civ. A.) 201 SW’ 


718. 

{a] MTlustration—The court may 
entertain a mortgage foreclosure suit 
where it has possession of the mort- 
gaged property through its receiver 
appointed in another suit. Conti- 
nental Trust Co. v. Toledo, ete, R. 
Co., 82 Fed. 642 [aff as to this point 
but mod on other grounds 95 Fed. 
497, 86 CCA 155]; Fish v. Ogdens- 
burgh, etc., R. Co., 79 Fed. 131; Cen- 
tral Trust Co. v. Carter, 78 Fed. 225, 
24 CCA 73. 

17. Expansion Bolt Co. v. H. G. 
Kroncke Hardware Co., 234 Fed. 868; 
Portland Wood Pipe Co. v. Slick Bros. 
Constr. Co., 222 Fed. 528. 

[a] However, in an action for in- 
fringement of a patent, the court is 
without jurisdiction to adjudicate a 
counterclaim for unfair competition 
set up by a defendant who was a 
citizen of the same state as the com- 
plainant. U. S. Expansion Bolt Co. 
vy. H. G. Kroncke Hardware Co., 234 
Fed. 868. See also supra § 11. 

[b] Matters not put in litigation 
by bill.—Jurisdiction of a_ federal 
eourt, shown by a Dill, neither sup- 
ports nor aids its jurisdiction of a 
counterclaim which does not merely 
concern matters already putin litiga- 
tion by the bill. Cleveland Engineer- 
ing Co. v. Galion Dynamic Motor 
Truck Co., 243 Fed. 405. R 


18. Milwaukee, etc., Co. Vv. 
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that such jurisdiction is ancillary merely does not 
preclude its exercise over persons not parties to the 
judgment sought to be enforced.2? 

Ancillary jurisdiction is not dependent on the 
amount in controversy in the ancillary suit or pro- 
ceeding,** or on a federal question being involved 
therein,” and exists irrespective of the citizenship 
of the parties,*> or presence of any other factor 
which would ordinarily determine federal jurisdic- 


Chamberlain, 6 Wall. (U. S.) 748, 18 
L. ed. 859; Federal Min., ete., Co. v. 
Bunker Hill, ete., Min., etc., Co., 187 
Fed. 474; Ulman v. Jaeger, 155 Fed. 
1011; Craig v. Dorr, 145 Fed. 307, 76 
CCAM559: 

19. Erie County People’s Say. 
nen v. Miles, 76 Fed, 252, 22’ CCA 

[a] Intervention in merely jper- 
sonal action.—The circuit court can- 
not take jurisdiction of an interven- 
tion in a merely personal action, in 
which no fund has, come into the 
possession of the court, by one who 
is a citizen of the same state as the 
party against whom his complaint 
is directed. Seligman v, Santa Rosa, 
81 Fed. 524. 

20. Labette County v. U. S., 112 
U. S. 217, 5. SCt. 108, 28 L. ed. 698. 

[a] The leading case.—MclIntyre 
v. Wood, 7 Cranch (U.. S.) 504,°3 L. 
ed. 420. 

Jurisdiction of circuit court of ap- 
peals in mandamus see infra § 330. 

Original jurisdiction of supreme 
court in mandamus see infra § 195. 

21. Labette County v. U. S., 112 
U.S. 217, 5 SCt_ 108, 28 L. ed. 698; 
Krippendorf v. Hyde, 110 U. S. 276, 
4 SCt 27, 28 L. ed. 145; Tucker v. 
Hubbert, 196 Fed. 849, 17 CCA 365; 
New Orleans Bd. of Liquidation v. 
UL" S., 108° Fed.) 689, ° 47 “CCA. 587; 
Hair v. Burnell, 106 Fed. 280. See 
also infra § 14. 

22. Labette County v. U. S., 112 
U. S. 217,-5 SCt 108, 28 L..ed. 698; 
Krippendorf v. Hyde, 110 U. S. 276, 
4 SCt 27, 28 L. ed. 145. 

[a] Illustration. — The circuit 
court had jurisdiction to issue man- 
damus against county co:nmissions 
to compel them to levy a tax on prop- 
erty within a township for the pur- 
pose of satisfying a judgment against 
the township, where the law cast 
upon them the duty of providing for 
such satisfaction. Labelle County v. 
U.S), 112 US. 217, 5 SCt.208;.28 TL, 
ed. 698. ; 

23. Pell v. McCabe, 256 Fed. 512, 
168 CCA 18 [mod 254 Fed. 356, and 
aff 250 U. S. 578, 40 SCt 43, 63 L. ed. 
1147]; St. Louis-San Francisco R. Co. 
v. McElvain, 253 Fed. 123; J. El- 
wood Lee Co. v. Grace Hospital, 206 
Fed. 994; Brown v. Morgan, 163 Fed. 
395; Cooper v. Newton, 160 Fed. 190; 
Rochester German Ins. Cons ve 
Schmidt, 126 Fed. 998; Files v. Davis, 
118 Fed. 465; Aldrich v. Campbell, 
97 Fed. 668, 38 CCA 347; Bowman 
v.' Harris, 95 Fed. 917; National 
Bank of Commerce v. Allen, 90 Fed. 
545, 338 CCA 169; Hill v. Kuhlman, 
87 Fed. 498, 81 CCA 87; Lanning v. 
Osborne, 79 Fed. 657; Peck v. El- 
liott, 79 Fed. 10, 24 CCA 425, 38 LRA 
616 [rev 72 Fed. 957]; Washburn y. 
Pullman’s Palace-Car Co., 76 Fed. 
1006, 6.21) CCA). 5983 “Carpenter = ‘Vv. 
Northern Pac. R. Co., 75 Fed. 850. 

24. KFarmers’ Handy Wagon Co. v. 
Beaver Silo, etc., Co., 236 Fed. 731, 
150 CCA 68; J. Elwood Lee Co. v. 
Grace Hospital, 206 Fed. 994; Loy 
v. Alston, 172 Fed. 90, 96 CCA 578; 
Brun v. Mann, 151 Fed. 145, 80 CCA 
513, 12 LRANS 154; Campbell v. Gol- 
den Cycle Min. Co., 141 Fed. 610, 73 
CCA 260; Carpenter v. Northern Pac. 
R. Co., 75 ‘Fed. 850. 

25. New Orleans v. Fisher, 180 U. 
S. 185, 21 SCt 347, 45 L. ed. 485; Root 
v. Woolworth, 150 U. S. 401, 14 SCt 
136, 27 L. ed. 1123; Freeman v. Howe, 


‘24 How. (U. S.) 450, 16 L, ed, 749; 
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Jurisdiction in the first instance is essential to 
the exercise of ancillary jurisdiction.*” 48h 

Ancillary nature of proceeding. Jurisdiction will 
not be entertained of suits or proceedings which 
are not properly ancillary to the original one,?® 


Ex p. Tyler, 149 U. S. 164, 138 SCt 785, 
37 1s ou 689; Krippendorf v. Hyde, 
110 U.S. 276, 4 SCt.27, 28 L. ed. 145; 
Reilly v. Golding, 10 Wall. (U. S.) 
56, 19 L. ed. 858; Minnesota Co. v. St. 
Paul Co., 2 Wall. (U. S.) 609, 17... 
ed. 886; Benedict v. Setters, 261 Fed, 
492; Pell v. McCabe, 256 Fed. 512, 
168 CCA 18 [mod 254 Fed. 356, aff 
250 U. S. 573,/ 40 SCt. 43, 63 I. ved. 
1147]; St. Louis-San Francisco R. 
Co. v. McElvain, 253 Fed. 123; Ross 
v. Miller, 252 Fed. 697, 164 CCA 587; 
Brewn vy. Crawford, 252 Fed. 248; De- 
troit Showcase Co. v. Kawneer Mfg. 
Co., 250 Fed. 234, 162 CCA 370; Sher- 
man Nat. Bank v. Shubert Theatrical 
Co., 247 Fed. 256, 159 CCA 350; Mc- 
Cabe v. New York Guaranty Trust 
Co., 248 Fed. 845, 156 CCA 357; 
Farmers’ Handy Wagon Co. v. Beaver 
Silo, ete., Co., 236 Fed. 731, 150 CCA 
63; J. Elwood Lee Co. v. Grace Hos- 
pital, 206 Fed. 994; Mississippi Valley 
Fuel Co. v. Watson Coal Co., 202 Fea. 
122, 120 CCA 276; Loy v. Alston, 172 
Fed. 90, 96 CCA 578; Hobbs Mfg. Co. 
v. Gooding, 164 Fed. 91; Brown v. 
Morgan, 163 Fed. 395; Brown v. Alle- 
bach, 156 Fed. 697; Ulman v. Jaeger, 
155 Fed. 1011; Brun v. Mann, 151 Fed. 
145, 80 CCA 518, 12 LRANS 154; Mil- 
ler v. Rickey, 146 Fed. 574 [aff 152 
Fed. 11, 81 CCA 207, and aff 218 U.S. 
258, 31 SCt 11, 54 L. ed. 1032]; Craig 
v. Dorr, 145 Fed. 307, 76 CCA 559; 
Campbell vy. Golden Cycle Min. Co., 
141 Fed. 610, 73 CCA 260; South Penn 
Oil Co. v. Calf Creek Oil, ete., Co., 
140 Fed. 507; Hampton Roads R., etc., 
Co. v. Newport News, etc., R., etc., 
Co., 131 Fed. 5384 [app dism 1387 Fed. 
1019, 70 CCA 680]; Bloomingdale y. 
Watson, 128 Fed. 268, 62 CCA 600; 
Leigh v. Kewanee Mfg. Co., 127 Fed. 
990; Rochester German Ins. Co. v. 
Schmidt, 126 Fed. 998; Myers v. Lu- 
zerne County, 124 Fed. 436; Bottom 
v. National R. Bldg., etc., Assoc,, 123 
Fed. 744; Files v. Davis, 118 Fed. 
465; Memphis Sav. Bank v. Houchens, 
115 Fed. 96, 52 CCA 176; Davis V. 
Martin, 113 Fed. 6, 51 CCA 27; Vir- 
ginia-Carolina Chemical Co. v. New 
VorkisHome Insy'Co,,.'113) Wed. 1,..b1 
CCA 21; New York Home Ins. Co. v. 
Virginia-Carolina Chemical Co., 109 
Fed. 681; Everett v. Rock Rapids In- 
dependent School Dist., 102 Fed. 529; 
Jenks v.- Brewster, 96 Fed. 625; Bow- 
man vy. Harris, 95 Fed. 917; Metro- 
politan Trust Co. vy. Columbus, etce., 
R. Co., 93 Fed, 689; Widaman v. Hub- 
bard, 88 Fed. 806; Bradshaw v. Joplin 
Miners’ Bank, 81 Fed. 902, 26 CCA 
673; McDonald v. Seligman, 81 Fed. 
. 7538; Fish v. Ogdensburgh, ete, R. 
Co., 79: Fed, 131; Peck v. Elliott, 79 
Fed. 10, 24 CCA 425, 38 LRA 616 
[rev 72 Fed. 957]; Wonderly v. La- 
fayette County, 77 Fed. 665 [aff 92 
Fed. 313, 34 CCA 360]; Erie County 
People’s Sav. Inst. v. Miles, 76 Fed. 
252, 22 CCA 152; Carpenter v. North- 
ern Pac. R. Co., 75 Fed. 850; Comp- 
ton v. Jesup, 68 Fed. 263, 15. CCA 
397; Pullman’s Palace-Car Co. vy. 
Washburn, 66 Fed. 790 [aff 76 Fed. 
1005 mem, 21 CCA 598 mem]; Central 
Trust Co. v. Bridges, 57 Fed. 753, 6 
CCA 539; Lamb v. Ewing, 54 Fed. 
269, 4 CCA 320; Carey v. Houston, 
ete., R. Co., 52 Fed. 671 [app dism 
HHO We VS. eh OelAs SCt\ 68; 371auA ed: 
1041]; Foster v. Mansfield, ete, R. 
Co., 36 Fed. 627 [aff 146 U. S. 88, 13 
SCt 28, 36 L. ed. 899]; Miller v. 
Rogers, 29 Fed. 401; Barth v. Make- 
ever, 2 F. Cas, No. 1,069, 4 Biss. 206; 
Stone v. Bishop, 23 F. Cas. No. 13,482, 
4 Ciiff. 593; Torrens v. Perez, 2 Porto 
Rico Fed. 350. 


For later cases, developments and changes in the law see cumulative Annotations, 
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unless they are otherwise within the original juris- 


“Neither diversity of citizenship 
nor a federal question is indispen- 
sable to jurisdiction of such a suit: 
A bill in equity dependent upon a 
former action of which the federal 
court had jurisdiction may be main- 
tained in a national court in the ab- 
sence. of both these attributes: (1) 
To aid, enjoin, or regulate the orig- 
inal suit; (2) to restrain, avoid, ex- 
plain, or enforce the judgment or de- 
cree therein; (3) or to enforce or 
obtain an adjudication of liens upon 
or claims to property in the custody 
of the court in the original suit.” 


Loy v. Alston, 172 Fed. 90, 94, 96 
CCA. 578. 
[a] A party may be brought in by 


compulsory process, in such a suit, 
without regard to his citizenship. 
Compton v, Jesup, 68 Fed. 2638, 15 
CCA) 397. et 

26. Pell v. McCabe, 256 Fed. 512, 
168 CCA 18 [mod 254 Fed. 356, aff 
aoe. S. 573, 40 SCt 43, 68 L. ed. 
1147]. 

27. Supreme Tribe of Ben Hur v. 
Cauble, 264 Fed. 247; U. S. v. Pedarre, 
262 Fed. 839; Primos Chemical Co. vy. 
Fulton Steel Corp., 254 Fed. 454; Fer- 
guson .v. Omaha, ete., .R.. Co., 227 
Fed. 513, 142 CCA ‘145; Henrie v. 
Henderson, 145 Fed. 316, 76 CCA 196; 
Montgomery v. McDermott, 103 Fed. 
801, 43 CCA 3848 [aff 99 Fed. 502]. 

28. Pell v.. McCabe, 250 U. S. 578, 
40 SCt 48, 63 L. ed. 1147 [aff 256 Fed. 
512, -168 CCA 18 (mod 254 Fed. 356)]; 
Stillman v. Combe, 197 U. S. 436, 25 
SCt 480, 49 L. ed. 822; Supreme Tribe 
of Ben Hur v. Cauble, 264 Fed. 247; 
H. C.. Cook Co. v. Beecher, 172 Fed. 
166 [aff 217 U.S. 497, 30 SCt 601, 54 
L. ed. 855]; King v. Inlander, 133 
Fed. 416; Manning y. Berdan, 132 
Fed. 382; Raphael v. Trask, 118 Fed. 
17%_faft 194 U.S. 272,524 Sct 647, 
48 L. ed. 973]; Central R., etc., Co. 
v. Farmers’ L. & T. Co., 112 Fed. 81 
[aff 114 Fed. 263, 52 CCA 149]; Mont- 
gomery v. McDermott, 99 Fed. 502 
[app dism 103 Fed. 801, 43 CCA 348]. 

[a] Dlustrations.—(1) A suit to 
restrain private persons from selling 
the stock of a railroad company is 
not ancillary to one to foreclose a 
mortgage on property of such com- 
pany, to which the stockholders are 
not parties. Raphael v. Trask, 118 
Med, MT.s[ath h94 Ue Sa 272" 24. Set 
647, 48 L. ed. 973]. (2) The fact 
that a federal court has jurisdiction 
of a suit between citizens of differ- 
ent states for infringement of a 
patent, because charged to have been 
committed within the district where 
defendant has a regular and estab- 
lished place of business, although 
neither party is a citizen or resident 
of the district, does not give it inci- 
dental or ancillary jurisdiction of a 
separable cause of action for unfair 


competition. Woerheide vy. cele 
Johns-Manville .Co., 199 Fed. 535. 
(8) The federal court has no juris- 


diction to appoint a receiver of a do- 
mestic corporation on its petition of 
intervention in a suit in which the 
federal court appoints a receiver of a 
lessee of the property of the corpora- 
tion on the petition of creditors of 
the lessee; nor has the federal court 
jurisdiction to appoint such a re- 
ceiver on the petition of another do- 
mestic corporation which is a cred- 
itor of the corporation. Peo. v. 
Hasbrouck, 57 Misc. 130, 107 NYS 
257. (4) A bill filed on the equity 
side of a federal court to enjoin the 
further prosecution of an action at 
law therein, by defendant in such 
action, who is a nonresident of the 


diction of the court, but in order that a federal 
court may have jurisdiction of a suit or other pro- 
ceeding as dependent, a dependent cause of action 
is indispensable.?® L 
between citizens of the same state, and of which 


So a bill in a federal court 


state, against plaintiff therein and a 
nonresident corporation, which is not 
a party to the law action, is not an- 
cillary in such sense as to give the 
court jurisdiction over the corpora- 
tion defendant by service on its at- 
torneys within the district, but is an 
original suit, which must be brought 
in the district of the residence of 
either plaintiff or defendant. Mann- 
ing v. Berdan, 132 I ed. 382. 

[b] A bill to enjoin a sale of rail- 
road stock, by a firm of bankers act- 
ing on behalf of the stockholders, 
unless a sum shall first be deposited 
out of the proceeds of sale sufficient 
to satisfy any judgment which may 
be recovered by the complainant in 
a pending suit to foreclose a mort- 
gage on the property of such railroad 
company, to which suit the stock- 
holders are not parties, cannot be 
sustained as ancillary to the bill in 
the foreclosure suit because such 
bankers, upon learning of the fore- 
closure proceedings, required an in- 
demnity fund from the stockholders 
to protect their firm on its guar- 
ranty against any liability on the 
company in that suit. Raphael v. 
Trask, 194 U. S. 272, 24 Sct 647, 48 
L. ed. 973 [aff 118 Fed. 777]. 

[c] Distribution of proceeds of 
sale of lands.—Jurisdiction of a bill 
which seeks to reach, and to dis- 
tribute to the persons found entitled 
thereto, the proceeds of a sale of 
lands to the United States cannot be 
entertained by a federal circuit court 
on the theory that the cause is an- 
cillary to an action at law to re- 
cover the lands from the United 
States, as occupied without right, in 
which the rival claimants had united 
in procuring final judgSment in favor 
ef two of their number, leaving their 
respective interests to be settled by 
arbitration. Stillman v. Combe, 197 
U.S. 436, 25 SCt 480, 49 L. ed. 822. 

[d] A suit against a street rail- 
road company to collect a paving tax 
assessed against it under its contract 
with the city cannot be removed in- 
to a federal court merely because the 
property of the company is in pos- 
session of that court in another suit 
for the foreclosure of a mortgage 
thereon. Lincoln v. Lincoln St. R. 
Co., 77 Fed. 658, 

[e] A dependent suit cannot be 
maintained to adjudicate the claims 
of those who were not parties to, or 
in privy with, the original suit, ex- 
cept in the case of those who claim 
an interest in the property in the 
custody of the court, and with this 
exception the claims of those who 
are not parties to the original suit, 
which accrued before its commence- 
ment, may be adjudicated in the 
original suit only to the jurisdiction 
of which diversity of citizenship or 
a federal question is indispensable. 
Campbell v. Golden Cycle Min. Co., 
141 Fed. 610, 73 CCA 260. 

29. Christmas v. Russell, 14 Wall. 
(U. S.) 69, 20 L. ed. 762; Central 
Trust Co. yv. Chicago, etc., R. Co., 
224 Bed. 706, 140 CCA 246; Tullar v. 
Illinois Cent. R. Co., 218 Fed. 280; 
Campbell v. Golden Cycle Min. Co., 
141 Fed. 610, 73 CCA 260; Anglo. 
Florida Phosphate Co. v. McKibben, 
65 Fed. 529, 13 CCA 36; Winter v. 
Swinburne, 8 Fed. 49, 10 Biss. 454. 

[a] A proceeding brought against 
a third person to obtain a personal 
judgment (1) with respect to the 
same transaction involved in the pre- 
vious proceeding, on the ground that 
he participated in the defense of such 
previous action so as to become 


same title, page and note number. | 


§§ 13-14] 


the court has jurisdiction only by reason of its 
ancillary character, cannot be retained after the 
suit on which it is dependent has been dismissed 2° 
or discontinued,*! and where the only ground for 
federal jurisdiction is the diverse citizenship of 
complainant and defendant, jurisdiction of a de- 
pendent controversy between interveners and de- 
fendant, all citizens of the same state, is ousted 
by dismissal of the case as far as involving any 
interest of complainant.®? After the determination 
of the original cause, jurisdiction will not be ex- 
tended to other questions and issues raised by a 
supplemental bill filed after such determination.** 
The ancillary jurisdiction of a federal 
court may be invoked by a party to the original 
action,** or one who claims under the adjudica- 
tion therein,®?> although he was a 
original suit,3° and new parties may be brought 
in without ousting the jurisdiction.%? 


Parties. 


bound on the doctrine of res judicata, 
is not an ancillary proceeding. an 
ete., Merriam Co. v. Saalfield, 241 
U. S. 22, 36 SCt 477, 60 L. ed, 868. 
(2) One not a party to a suit ina 
federal court and who for want of 
diverse citizenship cannot be made a 
party cannot be followed in that 
court on the ground of collusion be- 
tween himself and defendant to de- 


feat plaintiff’s rights. Sowles_ v. 
Plattsburgh First Nat. Bank, 133 
Fed. 846. 

30. Cabaniss v. Reco Min. Co., 116 


Fed. 318, 54 CCA 190. 

81. Venner v. Graves, 
686, 167 CCA 62. 

32. Kromer v. Everett Impr. Co., 
110 Fed. 22. 

33. Omaha Horse R. Co. v. Cable 

Tramway Co., 33 Fed. 689. See also 
Georgia Cent. R., ete., Co. v. Farmers’ 
L. & T. Co., 112 Fed. 81 (intervention 
to raise such questions not permissi- 
ble). 
[a] Supplemental bill against 
stranger.—Where a bill, seeking to 
enjoin a corporation from selling its 
assets on the ground of violation of 
the anti-trust acts, ete., did not make 
the prospective purchaser a party be- 
cause it was a nonresident of the dis- 
trict, after consummation of the 
transaction, a supplemental Dill, 
seeking the same relief, did not in- 
voke the ancillary jurisdiction of the 
court, and give it jurisdiction of the 
purchaser. Venner v. Pennsylvania 
Steel Co., 250 Fed. 292. 

34. St. Louis-San Francisco, etc., 
Co. v. McElvain, 253 Fed. 123. 

35. St. Louis-San Francisco R. Co. 
vy. McElvain, 253 Fed. 123. 

36. Venner v. Pennsylvania Steel 
250 Fed. 292. 

. Wenner v. Pennsylvania Steel 


Co., 250 Fed, 292. 

38. Jud. Code (1911) § 262; Rev. 
St. § 716; Collin County Nat. Bank v. 
Hughes, 155 Fed. 389, 83 CCA 661; 
Collin County Nat. Bank v. Huzhes, 
152 Fed. 414, 81 CCA 556; U.S. Vv. 
Zarafonitis, 150 Fed. 97, 80 CCA 51, 
10 AnnCas 290; Hollister v. EUs S., 
145 Fed. 773, 76 CCA 337; Kirk v. 
U. S., 131 Fed. 331; Pullman’s Palace 
Car Co. v. Washburn, 66 Fed. 790; 
Ex p. Everts, 8 F. Cas. No. 4,581, 1 
Bond 197. 

[a] Abolition of the writ by the 
state in which a federal court sits 
does not affect the power of the 
court to issue eae pita ge? eel 
Transp. Co. v. ationa ure ie 
252 Fed, 293 [aff 256 Fed. 450, 167 


CCA 578]. 


255 Fed. 


b Practice.—‘Clearly, in the 
Poe coike of a rule, a eomomen: lige 


writ will proceed in accordance h 
tue settled practice at common law. 
Universal ‘Transp. Co. v. National 
Surety Co., 252 Fed. 293, 296 [aff 256 
Fed. 450, 167 CCA 578]. : 

39. Jud. Code (1911) § 262; Mc- 
Clellan v. Carland, 217 U. S. 268, 30 


‘| chusetts, 197 U. 
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stranger to the 


Sct 501, 54 L. ed. 762; In re Massa- 
S. 482, 25 SCi 612, 
49 L. ed. 845; Fink v. O’Neil, 106 U. 
S. 272, 1 SCt 325, 27 L. ed. 196; Ex 
p. Milwaukee, etc., R. Co., 5 Wall. (U. 
S.) 188, 18 L. ed. 676; U..S. Bank y. 
Halstead, 10 Wheat. (U. S.) 51, 6 L. 
ed. 264; Wayman vy. Southard, 10 
Wheat. (U. S,) 1, 6 L. ed. 253; West- 
ern Pocahontas Corp. y. Acord, 178 
Fed, 843; Collin County Nat. Bank v. 
Hughes, 155 Fed. 389, 88 CCA 661; 
Barber Asphalt Pav. Co. v. Morris, 
132 Fed. 945, 66 CCA 55, 67 LRA 
761; In re Christian, 82 Fed. 885; 
Bennett v. Bennett, 3 F. Cas. No. 
1,318, 1 Deady 299; Chittenden v. 
Darden, 5 F. Cas. No. 2,688, 2 Woods 
437; U..S. v. Plumer, 27 F. Cas. No. 
16,056, 3 Cliff. 28. 

[a] Power statutory. “The 
power of the federal courts to issue 
writs .is statutory.” Muir v. Chat- 
field, 255. Fed. 24, 25, 166 CCA 352 
[app dism 41 SCt 185, 65 L. ed. 219]. 

[b] Necessity for accordance 
with usages and principles of law.— 
Kortright v. Cruz de Godines, 1 Porto 
Rico Fed. 172. 

49. U. S. v. Plumer, 27 F. Cas. 
No. 16,056, 3, Cliff. 28, 

41. In re McKenzie, 180 U. S. 536, 
21% SCt468,7 454 Thy ed: 6573 In. re 
Claasen, 140 U. S. 200, 11 SCt 735, 
35 L. ed. 409; Goddard v. Ordway, 94 
U. S&S 672, 24 Led. 237; Ex op. Mil- 
waukee R. Co., 5 Wall. (U. S.) 188, 
18 L. ed. 676; Hardeman vy. Ander- 
son, 4 How. (U. S.) 640, 11 L, ed. 
1138; New England R. Co, v. Hyde, 
101 Fed. 397, 41 CCA 404. 

Supersedeas generally see Super- 
sedeas [37 Cyc 596]. 

42. Slaughter-House Cases, 10 
Wall. (U. S.) 2738, 19 L. ed. 915. ’ 

43. U.S. v. Beatty, 232 U. S. 463, 
34 SCt 392, 58 L. ed. 686; McClellan 
v. Carland, 217 U. S. 268, 30 SCt 501, 
54 lL. ed. °762; U.S. v. Dickinson, 
213 U. S. 92, 20 SCt 485,.53 L. ed. 
711; Whitney v. Dick, 202 U. S. 132, 
26 SCt 584, 50 L. ed. 963; Ex p. 
Chetwood, 165 U. S. 443, 17 SCt 385, 
41 L. ed. 782. 

[a] “®he sole source of general 
authority for the issuance and use 
of the writ of certiorari in the 
United States courts is section 716 
of the Revised Statutes (Comp. St. 
1916, § 1239), which is still law.” U. 
S. v. Rauch, 253 Fed. 814. 

[b] A proceeding for contempt 
may be reached by certiorari. Ex p. 
Chetwood, 165 U. S. 443, 17 SCt 385, 
41 L. ed. 782. 

[c] he proceedings of military 
tribunals are not reviewable by cer- 
tiorari. In re Vidal, 179 U. S, 126, 
91 SCt 48, 45 L. ed. 118; Ex p. Val- 
Jandizham, 1 Wall. (U. S.) 243, 17 L. 
ed. 589. : 

Certiorari generally see Certiorari 


IAC. oe 80. 
4A. ssp. Lange, 18 Wall. (U. S.) 
163,21 ols wed. 8725, Ex. p. .;Xer= 
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Issuance of Prerogative and Other 
The statute expressly gives to federal 
courts jurisdiction to issue writs of scire facias,** 
and ‘‘all writs not specifically provided for by stat- 
ute, which may be necessary for the exercise of 
their respective jurisdictions, and agreeable to the 
usages and principles of law.’’ °° Accordingly, it is 
within the power of these courts to issue writs 
of error ;*° supersedeas,*! although only when nec- 
essary to the exercise of appellate jurisdiction ;*? 
certiorari,*? to ascertain whether an inferior court 
has exceeded its authority,4* but only as an ancil- 
lary process,*® in cases otherwise within the juris- 
diction of the United States courts,4® and not when 
there is a plain and adequate remedy by appeal or 
otherwise,*” or to bring up a case of which the 
higher court has exclusive jurisdiction,‘® or which, 
by statute, is subject, to review on certiorari;‘*® 
mandamus,”° although not as an original proceeding, 


ger,” 8, Wally. (Us S65, 19 Lamed: 
332; Ex p. McCardle, 6 Wall. (U. S.) 
318, 18 L. ed, 816, 7 Wall. (U. S.) 
506, 19 L. ed. 264; Ex p. Milligan, 4 
Wall..’(U. S.) 2,18) lL. ed. 281;>In 
re Kaine, 14 How. (U. S.) 103, 14 L. 
ed. 345; In re Metzger, 5 How. (U. 
S.) 176, 12 L. ed. 104; Ex p. Wat- 
kins, 3, Pet: (U._S.)).198, 7 Li. ed. 650, 
7 Pet. (U. S:) 568, 8 L. ed. 786: Ex 
p. Bollman, 4 Cranch (U. S.) 175, 2 
L. ed. 554; Ex p. Burford, 3 Cranch 
(UGS) 44857 As lic CG 40.55 ube Senne 
Hamilton, 3 Dall. (U.. S.), 17, 1 L. 
ed. 490. 

45. American Constr. Co. v. Jack- 
sonville, etc.,.. R.. Co.,-148 U..S) 372; 
13 SCt 758, 37 L. ed. 486; Luxton v. 
North River. Bridge Co., 147 U. S. 
3375.13 SCt 356,37 Li. ed; 194; WU. 
SvuNv. Young,..94°U. 'S. 258, 24° Tiedt 
153; U. S. v. Adams, 9 Wall. (U. S.) 
661, 19 L. ed. 808; Ex p. Vallandig_ 


ham; Lo Wallsy, CU.” Siva 2430 len lee 
ed. 589; Ex p. Gordon, 1 Black (U. 
S.)).,003,. 17, Ia. ed. > 134°~ Barton: vs 


Petit, % Cranch (U.cS.)- 288) 3s lubed: 
SANs VU a Su Nab, Circuit ‘Ct, 176" drear 
169, 61 CCA 315; Travis County v. 
King Iron Bridge, etc., Co., 92 Fed. 
690, 34 CCA 620; Taylor v. Louis-, 
Walle; ete.,, RR. Co., (88. Med .350,. 31 
CCA 537; In re Martin, 16 F. Cas. 
No. 9,151, 5 Blatchf. 303;. Russell 
Vv. Thomas, 20 W:, Cas. Nowe? 162) 
10 Phila. (Pa.) 239, 31 LegInt (Pa.) 
189; Ex p. Van Orden, 28 F. Cas. No. 
16,870, 3 Blatchf. 166. 

46. In re Massachusetts, 197 U. 

25 SCt 512, 49 L. ed. 845: 
Whitney .v. Dick, 202. U. S. 
132, 26 SCt 584, 50 L. ed. 963; In 
re Huguley Mfg. Co., 184 U. S. 297, 
22 SCt 455, 46 L. ed. 549; In re 
Tampa Suburban R. Co., 168 U. S. 
583, 18 SCt 177, 42 L. ed. 589; Ex 
p.. Chetwood. 165: U.S. 443227 Set 
385, 41 L. ed. 782; American Constr. 
Co. v. Jacksonville, ete., R. Co., 148 
U. S.. 372, 18 SCt 758, 37 Ll. ed. 486; 
Ex p. Vallandigham, 1 Wall. (U. S.) 
243, 17 L. ed. 589. 

43. American Constr. Co. v. Jack- 
sonville, etc., R.,Co.,). 148. U.S. 372, 
13 SCt 758, 37 L. ed. 486. 

49. Review by supreme court on 


50. Reagan v. Farmers’ lJLoan, 
ete., Co., 154 U. S...420,.14-Sct 1062, 
- ed. 1031; Lineoln County v. 
Luning,, 113 .U;, <S:-529; . 10° SCt-. 363; 
33 L. ed. 766; Washington County v. 
Un Sea 9 Wally GU: Ss) 41555 19) Te, ede 
732;, Davenport v. U. S., 9 Wall. (U. 
S.) 409, 19 L. ed. 704; U. S. v. John- 
son County, 6 Wall. (U. S.). 166, 18 
L. ed. 768; Hyde v. Stone, 20 How. 
(U. S,) 170, 15 L. ed. 874; Tennessee 
Union Bank v. Vaiden, 18 How. (U. 
S.) 508, 15 L. ed. 472; Suydam v. 
Broadnax,” 14, Pet.) (U.S.)e 675. 105, L. 
ed. 357; U. S. v. Nashville, etc., R. 
Co., 217 Fed. 254; In re Beckwith, 
203 Fed. 45, 121 CCA 381; Edinburg 
Coal Co. v, Humphreys, 134 Fed, 839, 
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but only in aid of the existing jurisdiction in 
cases already pending,®*! and when a party has a 
legal right but no other adequate remedy ;°? pro- 


67 CCA 435; West Virginia Northern 
Re Cov ve Us Si, 134° Med. 1987 (67 
CCA 220; Barber Asphalt Pav. Co. Vv. 
Morris, 132 Fed. 945, 66 CCA 55, 
67 LRA 761; U._S. v. Capdevielle, 
118 Fed. 809, 55,CCA 421 [certiorari 
den 189 U. S. 510, 28 SCt 850, 47 L. 
ed. 923]; New Orleans Bd. of Liqui- 
dation v. U. §S., 108 Fed. 689, 47 
CCA 587; Hair v. Burnell, 106 Fed. 
280; Shepard y. Tulare Irr. Dist., 94 
Fed. 1. 

[a] Jurisdiction not dependent on, 
state laws.—The jurisdiction of a 
federal court to award a writ of 
mandamus is not dependent on the 
laws 'or practice of the state, but is 
derived from the federal _ statute. 
New Orleans Bd. of Liquidation v. 
U. S., 108 Fed. 689, 47 CCA 587. 

[b] Mandamus may be issued: 
(1) To a state officer. U.S. v. John- 
son County, 6 Wall. (U. S.) 166, 18 
L. ed. 768. (2) Against county com- 
missioners. Knox County v. Aspin- 
wall, 24 How. (U. S.) 376, 16 L. ed. 
735. (3) To enforce judgments 
against public corporations. HEvans 
v. Pittsburg, 8 F. Cas. No. 4,567, 19 
LegInt (Pa.) 4. (4) To compel the 
collection of a tax. Aylesworth v. 
Gratiot County, 43 Fed. 350; U. S. 
wage cesana County Judges, 32 Fed. 
714. 

[c] Mandamus cannot be issued: 
(1) By a circuit court, as an origi- 
nal proceeding, to compel a postmas- 
ter to enter and transmit through 
the mails a publication as second 
and not as third class matter. U. 
S. v. Pearson, 32 Fed. 309, 24 Blatchf. 
453. (2) To a federal district court 
to compel it to set aside its decree 
in admiralty, to grant a rehearing, 
or to allow an appeal after the time 
has elapsed in which it should have 
been taken. The Enterprise, 8 F. 
Cas. No. 4,500, 3 Wall. Jr. 58. (3) 
To require the clerk of the district 
court to pay to the receiver a fund 
in the registry of that court belong- 
ing to the execution debtor.* In re 
Forsyth, 78 Fed. 296. (4) Nor has a 
federal court any power to issue @ 
writ of this nature to compel the 
distribution of money raised from 
taxation for public schools under a 
state statute, there being nothing in 
such distribution and there being no 
contract with complainants which 
the court can enforce by affirmative 
relief. Claybrook v. Owensboro, 23 
Fed. 634. (5) Neither can suclt 
power be extended to compel the 
levy of a tax unauthorized by the 
eonstitution or laws of a state, U. 
S. v. Knox County Ct., 15 Fed. 704, 
5 McCrary 76; Graham _v. Parham, 
32 Ark. 676; Vance y. Little Rock, 
30 Ark. 435. 

[d] Compelling performance of 
purely ministerial act.—Lower v. U. 
S., 91 U. S. 536, 23 L. ed. 420; Litch- 
field v. Richards, 9 Wall. (U. S.) 575 
19 lL. ed. 681; Cox v. U._S., 9. Wall 
COzauso 29s, LF Tu. eds 670s 
v. Thompson, 7 Wall. (U. S.) 347, 
19 L. ed. 62; Ex p. De Groot, 6 Wall. 
(U. S.) 497, 18 L. ed. 887; Mississippi 
v. Johnson, 4 Wall. (U. S.) 475, 18 
L. ed. 487; Brashear v. Mason, 6 
How. (U. S.) 92, 12 L. ed. 357; De- 
eatur v. Paulding, 14 Pet. (U. S.) 
497, 10 L. ed. 559, 609; Kendall v. 
tS, 12.) Pet.- (CU. S.) 524, 19° L. ed. 
1181; McIntire v. Wood, 7 Cranch 
(U. S.) 504, 3 L. ed. 420; Marbury 
v. Madison, 1 Cranch (U. S.) 137, 2 
L. ed. 60; Fuller v. Aylesworth, 75 
Fed. 694, 21 CCA 505. 

[e] Compelling levy of tax to 
pay judgment.—Chanute vy. Trader, 
L323.) 9-210, 10> SCt.67,.°33). 1a, “ed? 
3453 W..'S. vv.) Knox: County Ct.,; 122 
U.S. 306, 7: SCt 1171, 30 Led. 417525 
Rosenbaum v. Bauer, 120 U. S. 450, 
7 SCt 633, 30 L. ed. 743; Davenport 
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v. Dodge County, 105 U. §. 237, 26 L. 
ed. 1018; Greene County v. Daniel, 
102 U. S. 187, 26 L. ed. 99; Graham 
v. Norton, 15 Wall. (U. S.) 427, 21 
L. ed. 177; Bath County v. Amy, 13 
Wall, (U. 8S.) 244, 20 L. ed. 539; 
Washington County v. U. S., 9 Wall. 
(U.°S.). 415, 19 Li ed. 732; Daven- 
port v. U. S., 9 Wall. (U. S.) 409, 19 
L. ed. 704; Walkley v. Muscatine, 
6 Wall. (U. S.) 481, 18 L. ed. 930; 
Weber v. Lee County, 6 Wall. (U. 
8.) 210, 18 L. ed. 781; U. S. v. John- 
son County, 6 Wall. (U. S.) 166, 18 
L, ed. 768; U. S. v. Quincy, 4 Wall. 
(U..;S.)) 585,;- 18 L. feds. °403;. Knox 
County v. Aspinwall, 24 How. (U. 
S.) 376, 16 L. eds735 [aff 2 F. Cas. 
No. 593]; U.S. v. Capdeville, 118 
Fed. 809, 55 CCA 421 [certiorari den 
See S. 510, 23 SCt. 850,147 LL. ed. 

Mandamus generally see Manda- 
mus [26 Cye 125]. 

51. Knapp yv. Lake Shore, etc., R. 
Co,, 0.197%" Us S:° 536, 25" SCt “b38,,-49 
L. ed. 870; In re Massachusetts, 197 
U. S. 482, 25 SCt 512, 49 L. ed. 845; 
Smith v. Bourbon County, 127 U. S. 
105, 8 SCt 1043, 32 L. ed. 73; Rosen- 
baum yv. Bauer, 120 U. S. 450, 7 SCt 
633, 30 L. ed. 748 [aff 28 Fed. 223]; 
Chickaming v. Carpenter, 106 U. S. 
663, 1 SCt 620, 27 L. ed. 307; Daven- 
port v. Dodge County, 105 U. S. 237, 
26 L. ed. 1018; Greene County v. 
Daniel, 102 U. S. 187, 26 L. ed. 99; 
Heine v.. Madison, ete., Parishes 
Levee Comrs., 19 Wall. (U. S.) 655, 
22 L. ed. 223; Queensbury v. Culver, 
19. Wall. (UO. §S.) 83, 22°. ed. 100; 
Graham vy. Norton, 15 Wall. (U. S.) 
427, 21 L. ed. 177; Bath County v. 
Amy, 13 Wall, (U. S.) 244, 20 L. ed. 
589%). Cox” vi-U Sr 89 Walls oCUsLs)) 
298, 19 L. ed. 579; U. S. v. Johnson 
County, 6 Wall. (U. S.) 166, 18 L. ed. 
768; Knox County y. Aspinwall, 24 
EFOWee (CU. Se) 0 10, eo) dae Leda uho os 
Kendall v. U. S., 12 Pet. (U. S.) 524, 
9 L. ed. 1181; McClung v. Silliman, 
6 Wheat, (U. S.) 598, 5 LL. ed.. 340; 
McIntire v. Wood, 7 Cranch, (U. S.) 
504, 8 L. ed. 420; Evans v. Yost, 255 
Fed. 726, 167 CCA 72; Muir v. Chat- 
field, 255 Fed. 24, 166 CCA 352 [app 
dism 41 ‘SCt:''185,..65., L: ‘ed.’ 219]; 
State v. Tacoma R., ete., Co., 244 
Fed. 989; Standard Computing Scale 
Co. v. Farrell, 242 Fed. 87; U. S. v. 
Nashville, ete., R. Co., 217 Fed. 254; 
Burnham v. Fields, 157 Fed. 246; 
Shute v. Patterson, 147 Fed. 509, 78 
CCA 75; Large v. Consolidated Nat. 
Bank, 137 Fed. 168; Barber Asphalt 
Pav. Co. v. Morris, 132 Fed. 945, 66 
CCA 55, 67 LRA 761; Mystic Milling 
Co, v. Chicago, ete., R. Co., 1382 Fed. 
289; In re Coleman, 131 Fed. 151; 
Us . v. New Orleans, 117 Fed. 
610, 54 CCA 106; Hair v. Burnell, 
106 Fed. 280; Shepard y. Tulare Irr. 
Dist., 94 Fed. 1; Waite v. Santa Cruz, 
89 Fed. 619; U. S, v. Judges U. S. 
Ct. of App., 85 Fed. 177, 29 CCA 78; 
Indiana v. Lake Hrie, ete., R. Co., 85 
Fed. 1; In ire Forsyth, 78 Fed. 296; 
Fuller v. Aylesworth, 75 Fed. 694, 
AT CCA 505P°UL SS. v2" Williams; |67 

, 14 CCA 440; Gares v. 
Northwest Nat. Bldg., ete., Assoc., 
55 Fed. 209; Stewart v. Justices, 47 
Fed. 482; U. S. v. Pearson, 32 Fed. 
309; Liebman vy. San Francisco, 24 
Fed. 705; Evans v. Pittsburgh, 8 F. 
Cas, No. 4,568, 2 Pittsb. (Pa.) 405; 
Russell v. Thomas, 21 F. Cas. No. 
12,162, 10 Phila, (Pa.) 239; Smith v. 
Jackson, 22 F. Cas. No. 13,064, 1 
Paine 453; U. S. v. Hutton, 26 F. Cas. 
No. 15,433, 10 Ben. 268; U. S. v. 
Union Pac. R. Co., 28 F. Cas. No. 
16,599, 2 Dill. 527; Wheeling v. Bal- 
timore, 29 F. Cas. No. 17,502, 1 
Hughes 90. See also supra § 13 text 
and note 21. 

[a] Dlustrations.--(1) The fed- 


i [§ 14 


hibition,®* but only as an ancillary writ in cases 
over which the court has jurisdiction otherwise ;°4 
habeas corpus,°> but only in cases where persons 


eral circuit courts have no jurisdic- 
tion of an original action in man- 
damus to compel the return of a 
franchise tax collected under the 
authority of a state statute, although 
the basis of the relief sought is the 
alleged repugnancy of the tax to the 
commerce clause of the federal con- 
stitution, Covington, etc., Bridge Co. 
v. Hager, 203 U.S) 109, 27°SCr 2a 
51 L, ed. 111. (2) An application to 
the district court by a receiver, ap- 
pointed in supplementary proceed- 
ings by a state court, for a writ of 
mandamus to require the clerk of 
the district court to pay to the re- 
ceiver a fund in the registry of that 
court belonging to the execution 
debtor, and arising from the sale 
of a vessel under a libel in rem, is 
an original proceeding, and the court 
has no power to grant such writ. 
In re Forsyth, 78 Fed. 296. _ 

[b] The supreme court of the 
United States cannot grant a writ 
of mandamus to compel the judges 
of a federal circuit court to take 
jurisdiction of an action alleged to 
be pending in that court, where the 
cause was not of such a character 
that a final judgment therein could 
be directly reviewed in the supreme 
court. Hx p. Glaser, 198 U. S. 171, 
25 SCt 653, 49 L. ed: 1000. j 
_ [¢], Jurisdiction was not enlarged 
in this respect by the act of March 
8, 1875. Rosenbaum v. Bauer, 120 
U. ‘Si 450;5°7 -SCt' 638, 30 Ii ed. -743; 
Rosenbaum v. Board of Suprs., 28 
Fed. 223; American Union Tel. Co. 
v. Bell Tel. Co., 1 Fed. 698, 1 Mc- 


Crary 175. 

62.. In ‘re Blake, 175 “OU; (Si 104) 
20' SCt 42, 44 L.. ed. 94; In re Par- 
sons, 150 U.S. -150, 14 SCt 50,)37 sh, 
ed. 1034; American Constr. Co. v. 
Jacksonville, etc., R. Co., 148 U. S. 
372, 13 SCt 758, 87 L. ed. 486; Gaines 
v. Caldwell, 148 U. S. 228, 13 Sct 
611, 37 L. ed. 432; In re’ Rice, 155 U. 
S. 396) 15° SCt! 149,39) “i edaj9 sr 
Ex p. Morgan, 114 U. S. 174, 5 SCt 
825, 29 Li. ed. 135; Ex p. Whitney, 
13 Pet. (U._S.) 404, 10 L. ed. 221; 
Monmouth Inv. Co. v. Means, 151 
Fed. 159, 80 CCA 527; Cole v. Phila- 
delphia, ete, R. Co., 140 Fed, 944 
[rev on other grounds 149 Fed. 647, 
79 CCA 339]; Holst v. Savannah 
Hlectric Co., 131 Fed. 931 [rev on 
other grounds 132 Fed. 901, 65 CCA 
449]; Wiemer v. Louisville Water 
Co., 130 Fed. 251; Texas R. Commn. 
v. J. Rosenbaum Grain Co., 130 Fed. 
110, 64. CCA.444; Illinois Cent. R. Co. 
v. Caffrey, 128 Fed. 770; Louisville, 
etc., R. Co. v. Smith, 128 Fed: 1, 68 
CCA 1; Palatka Waterworks v. Pa- 
latka, 127 Fed. 161; U. S. v. Judges 
U.S. Ct. of App. 85 Fed. 177,29 
CCA 178; U. S. v. Severens, 71° Fed. 
768, 18 CCA 3814; U.S. v. Swan, 65 
Fed. 647, 18 CCA 77; Evans v. Pitts- 
burg, 8 F. Cas. No. 4,567. See also 
Mandamus [26 Cyc 168]. 

[a] Where the proper remedy is 
by appeal, the circuit court of ap- 
peals cannot issue a mandamus. 
Cleaner Co. v. Platt, 196 Fed. 398. 

53. In re Paquet, 114 Fed. 487, 52 
CCA 239; In re Bininger, 3 F. Cas. 
No. 1,417, 7 Blatchf. 159. 

_ Prohibition generally see Prohibi- 
tion [32 Cyc 596]. 

54. In re Massachusetts, 197 U.-° 
S. 482, 25° SCt 512, 49° L. ed. 845; 
Muir v. Chatfield, 255 Fed. 24, 166 
CCA 352 [app dism 41 SCt 185, 65 I. 
ed. 219]; In re Bininger, 3 F. Cas. 
No. 1,417, 7 Blatehf. 159. 

55. _U. S. v. Lewis, 200 U. S. 1, 
26 SCt 229, 50 Tied. 343; In re 
Neagle, 135 U. S. 1, 10 SCt 658, 34 
L. ed. 55; Ex p. Milligan, 4 Wall. 
(UW. 8.) 2, 18 Li. ed. 281; In re Kaine, 
14 How. (U. S.) 108, 14 L. ed. 345; 
Ex p. Bollman, 4 Cranch (U. S.) 75, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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are alleged to be restrained of their liberty in viola- 
tion of the constitution or of some law or treaty of 
the United States, and in eases arising under the law 
of nations ;°° injunction, in cases falling within the 
equity jurisdiction of the court;>? subpena duces 
tecum;°* attachment for witnesses 359 garnishment ;®° 
venire facias;®' audita querela;®? and execution,®? 
A writ of protection may be issued to protect a 
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[§ 15] 


ministered in 


litigant in the federal court against process of the 


arb. ed. 155435) UW ‘So¢v. Lipsett, 156 
Fed. 65; Ex p. Collins, 151 Fed. 358; 
Ex p. Moran, 144 Fed. 594, 75 CCA 
396; Kelly v. Georgia, 68 Fed. 652; 
In re Fitton, 45 Fed. 471: U. S. v. 
Spink, 19 Fed. 631; In re Brosna- 
han, 18 Fed. 62, 4 McCrary 1; Ex p. 
Cabrera, ...4),F.:; Cass No. 2,278); 4 
Wash. C. C. 232; Ex p. Des Rochers, 
qo BY, Cas. .No..3;824, ) 1s MeAlls 20; 
In re Keeler, 14 F. Cas. No. 7,637, 
Hempst. 306; Ex p. Kenyon, 14 F. 
Cas. No. 7,720, 5 Dill. 385; Bx'p. Me- 
Cann, 15 F. Cas. No. 8,679; Seavey 
v. Seymour, 21 F. Cas. No. 12,596, 3 
Cliff. 439; Ex p. Smith, 22. F. Cas. 
No. 12,968. 3 McLean 121; U. S. vz 
Allegheny County Juvenile Ct. 25 
Pa. Dist. 780. 

{a] Jurisdiction to issue habeas 
corpus exists: (1) In case of a debtor 
confined in jail under’ execution 
in a civil action. In re Mineau, 45 
Fed. 188. (2) Where it is alleged 
that a person is restrained of his 
liberty, within the territorial juris- 
diction of the court without due 
process of law. Ex p. Farley, 40 
Fed. 66; In re Laundry License Case, 
22 Fed. 701. (3) Where a person is 
restrained in violation of the laws 
of the United States. U.S. v. Spink, 
19 Fed. 631; Seavey v. Seymour, 21 
F. Cas. No. 12,596, 3 Cliff. 489: (4) 
Where a person is restrained under 
a statute in conflict with the federal 
laws. In re Brosnahan, 18 Fed. 62, 
4 McCrary 1. (5) Where a person 
is in custody under a valid convic- 
tion and sentence but claims release 
under a pardon. In re Greathouse, 
10, BY. Cas, No. .5;741,°:2 Abb. -382,> 4 
Sawy. 487. (6) Where a person is 
wrongfully arrested by direction of 
a state executive for rendition to 
another state. Ex p. Smith, 22 F. 
Cas. No. 12,968, 3 McLean 121... (7) 
For the production of a prisoner in 
court to testify. In re Thaw, 172 
Fed. 288. (8) The act of congress 
authorizing the writ of habeas cor- 
pus to be issued, ‘‘for the purpose 
of inquiring into the cause of com- 
mitment,’ applies as well to cases 
of commitment under civil as to 
those under criminal process. Ex 
p. Randolph, 20 F. Cas. No. 11,558, 2 
Brock. 447. 

[b] No jurisdiction exists: (1) 
Over a prisoner removed from the 
territorial limits of the court  be- 
fore the petition is filed. In re Bick- 
ley, 3 FF. Cas., No. 1,387.5,¢2) Of an 
application by a father for such a 
writ for the purpose of enforcing 
his right to the custody of a child, 
Ex p. Barry, 2 How. (U. S.) 65, 11 
L. ed. 181; Clifford v. Williams, 131 
Fed. 100; In re Barry, 42 Fed. 113, 
136, U, 4S. 5597..mote,-. 34 Led. - 508 
note; Ex p. Everts, 8 F. Cas. No. 
4,581, 1 Bond 197. (3) To determine 
the right to the custody of an in- 
sane person. Hoadly v. Chase, 126 
Fed. 818 [aff 129 Fed. 1005, 64 CCA 
319]. 

[c] Restriction as to prisoners in 
jail.—In re Mineau, 45 Fed. 188; Ben- 
nett v. Bennett, 3 F. Cas No. 1,318, 
Deady 299; Ex p. Cabrera, 4 F. Cas. 
No. 2,278, 1 Wash. C. C. 232; Seavey 
v. Seymour, 21 F. Cas. No. 12,596, 3 
Cliff. 439; Matter of Carlo, 1 Porto 
Rico, Fed. 216. 

[d] Acts done in pursuance of a 
law of the United States.—In re 
Neagle, 135 U. S. 1, 10 SCt 658, 34 

d. 55; Kelly v. Georgia, 68 Fed. 
652. 


[e] Power of a 


on petition 


Chinese immigrant held in custody 
on board a vessel under directions 
from the customs authorities is not 
taken away by the Chinese Restric- 


tion Act. U. S. v. Chung Shee, 71 
Fed. 277. See also Aliens § 122. 
{f] The treaty with Great Britain 


of August 9, 1842, as to the arrest 
and imprisonment of fugitives, and 
the act of Aug. 12, 1848, supple- 
mental thereto, did not affect au- 
thority as to habeas corpus in cases 
of imprisonment thereunder. In re 
Kaine, 14.F. Cas. No. 7,598. 

{g] Jurisdiction of a court to 
try an offender may be inquired into 
by habeas corpus. U. S. v. Rogers, 


23 Fed. 658. 

Habeas corpus generally see 
Habeas Corpus [21 Cye 2791. 

56. Matters v. Ryan, 249 U. S. 
375, 39 SCt 315, 68 L. ed. 654; Car- 
fer v. Caldwell, 200 U. S. 293, 26 


SCt, 264, 50 L. ed. 488;. Storti. v. 
Massachusetts, 183 U.'S. 138, 22 SCt 
72, 46 L. ed..120; Andrews v. Swartz, 
156 U. S. 272, 15 SCt 389, 39 L. ed. 
422; In re Burrus, 136 U. S. 586, 10 
SCt 850,-34 L. ed. 1500; Shapley v. 
Cahoon, 255 Fed. 689, 167 CCA 65; 
King. v. McLean Asylum Massachu- 
setts Gen. Hospital, 64 Fed. 325, 12 
CCA 139, 26 LRA 784, 

57. See Injunction [22 Cyc 724]. 

Equity jurisdiction of federal 
courts see Equity §§ 6, 16, 17. 

58. American Lithographic Co. v. 
Werckmeister, 221 U. S. 603, 31 SCt 
676, 55 L. ed. 873; In re Shephard, 3 


Fed. 12, 18 Blatchf. 225. See also 
Witnesses [40 Cyc 2166]. 

59. Ex p. Pleasants, 19 F. Cas. 
No. 11,225, 4 Cranch C. C. 314. See 


also Witnesses [40 Cyc 2177]. 


60. U. S. v. Swan, 65 Fed. 647, 
13.CCA <7: 

61. U.S. v. Antz, 16 Fed. 119, 4 
Woods 174, 


62. Avery v. U. &., 12 Wall, (U. 
S.) 304, 20 L. ed. 405. See also gen- 
erally Audita Querela 6 C. J. p 849. 

63. U. S. Bank v. Halstead, 10 
Wheat. (U. S.) 51, 6 L. ed. 264; Way- 
man v. Southard, 10 Wheat. (U. S.) 
1, 6. Lz. ed. 253;. U.: Si; v.! Arnold, 69 
Fed. 987, 16. CCA 575; Ward v. Cham- 
berlin, 29 F. Cas. No. 17,152. 

Executions generally see Execu- 
tions: (23:;Ciz J. ape 281. 

64. Chanler v, Shérman, 162 Fed. 
19, 21, 88 CCA 673, 22 LRANS 992 


(“Such writs have been issued since | 


early times to protect witnesses and 
parties coming from one state into 
another to attend a trial from ar- 
rest and detention upon civil process. 
It is true that, if the petitioner were 
retaken aS an escaped insane pa- 
tient, it would not be upon civil 
process, nor would it be upon crimi- 
nal process. But -whatever the form 
of the process—if any at all were 
necessary—the power exercised to 
retake him would be that of the 
police. With the exercise of the 
police power of a state a court of 
the United States should not lightly 
interfere. But we have no doubt of 
its right to interfere when neces- 
sary for the efficient exercise of its 
Own jurisdiction and where the 
threatened act under the _ police 
power must rest for its justification 
upon the validity of the very mat- 
ter which the court is called upon 
to determine. The petitioner was 
given the right under the laws of 
the United States to try his case in 
the courts of the United States. He 
is not permitted to exercise that 
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state;°* and it has been held that a federal dis- 
trict court has authority to issue writs of ne exeat.%5 
L. Enforcement of Rights Claimed un- 
der State Law.°¢ 
jurisdiction on a federal court,®" rights éreated and 
remedies provided by the statutes of a state, to be 
pursued in its eae may be enforced and ad- 
the 


While a state law cannot confer 


federal courts,°® either at 


full right and the court in effect 
is not permitted to exercise its full 
jurisdiction, if, while attending the 
trial and perhaps before he can be 
heard, he may be seized and taken 
to an asylum—and so seized for the 
reason that he had been previously 
committed under an order which the 
petitioner in the very case was as- 
serting to be wholly void. Under 
such extraordinary conditions, we 
think the Circuit Court had power 
to grant the protective writ’). 

65. Lewis v. Shainwald, 48 Fed. 
492, But see Gernon v. Boecaline, 
10 F. Cas. No. 5,367, 2 Wash. C. @ 
130 (denying that circuit court has 
such power). 

66. Enforcement of laws of an- 
other state or country generally see 
Courts §§ 74-76. 

67. See supra § 6. 

68. Texas, etc, R. Co. v. Humble, 
181 Us S.0157,,,21 SCt,.526:. 45 lus ed: 
747 [aff 97 Fed. 837, 38 CCA 502]; 
Cowley v. Northern Pac. R. Co., 159 
U. S. 569, 16 SCt 127, 40 L. ed. 263; 
Reynolds. v. Crawfordsville First 
Nat, Bank, 112 U. S. 405, 5 SCt 213. 
28 L. ed. 783; Ex p. McNiel, 13 Wall. 
(U. S.) 236, 20 L. ed. 624; Nirdlinger 
v. Stevens, 262 Fed. 591; Adler v. 
Campeche Laguna Corp., 257 Fed. 
789; Wineman v. Reeves, 245 Fed. 
254, 157 CCA 446; Smith v. Douglas 
County, 242 Fed. 894, 155 CCA 482: 
Landon v. Kansas Public Utilities 
Commn., 234 Fed. 152 [rev on other 
grounds 249 U. S. 236, 39 SCt 268. 
63 L, ed. 577]; Jennings v. Smith, 
232 Fed. 921 [rev on other grounds 
238 Fed. 48, 151 CCA 124]; Mudge v. 
McDougal, 222 Fed. 562; St. Bernard 
v. Shane, 220 Fed. 852, 135 CCA 399 
[rev 201 Fed. 453]; Johnson v. North 
Star Lumber Co., 206 Fed. 624, 125 
CCA 118 [aff 196 Fed. 56]; Tucker 
v. Hubbert, 196 Fed. 849, 117 CCA 
365; North Star Lumber Co. v. John- 
son, 196 Fed. 56 [aff 206 Fed. 624, 
125 CCA 118]; In re Monongahela 
Distillery Co., 186 Fed. 220; Hobe- 
Peters Land Co. v. Farr, 170 Fed. 
644 [rev on other grounds 188 Fed. 
10, 110 CCA 160]; F. W. Cook Brew- 
ing Co. v. Garber, 168 Fed. 942; U. 
S. v. Leslie, 167 Fed. 670; Kraus v. 
Congdon, 161 Fed. 18, 88 CCA 182; 
Platt v. Lecocq, 158 Fed. 728, 85 
CCA 621, 15 LRANS 558 [rev 150 
Fed, 391]; Pacific Mut. L. Ins, Co. v. 
Webb, 157 Fed. 155, 84 CCA 608, 13 
AnnCas 752; Acord v. Western Poca- 
hontas Corp., 156 Fed. 989 [aff 174 
Fed. 1019, 98 CCA 625 (certiorari 
den 215 U. S. 607, 30 SCt 408, 54 
L. ed. 346)]; Dunlop v. Mercer, 156 
Fed, 545, 86 CCA 435; Butler Bros. 
Shoe Co. v. U. S. Rubber Co., 156 
Fed. 1, 84 CCA 167 [certiorari den 
212 U. S. 577, 29 SCt 686, 53 L. ed. 
658]; Morrill v. American Reserve 
Bond Co., 151 Fed. 305; North Caro- 
lina Min. Co. v. Westfeldt, 151 Fed. 
290 [rev on other grounds 166 Fed. 
706, 92 CCA 878 (certiorari den 214 


We) S85 <b 6557729, SCEn ( 697,4053 (ane 
ed; 1064, dism 215 U. S. 586, 30 
SCt 404, 54 L. ed. 339, and motion 
to mod den 177 Fed. 182, 100 
CCA, 552)];. Brun v. Mann, 151 
Fed. 145, 80 CCA. 518, 12 LRANS 
154; Ames Realty Co. v. Big 


Indian Min. Co., 146 Fed. 166; Har- 
rison v. Remington Paper Co., 140 
Fed. 385, 72 CCA 405, 3 LRANS 954, 
5 AnnCas 3814 [certiorari den 199 U. 
S. 607, 26 SCt 747, 50 L. ed. 3381]; 
Jacobs v. Mexican Sugar Co., 130 
Fed. 589; Anthony v. Burrow, 129 
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law,® in equity,?° or in admiralty,”1 as the essen- | tial nature of the new rights and remedies so given 


Fed. 783; Jones v. Mutual Fidelity 
Co., 123 Fed. 506; National Surety 
Co. v. Humboldt State Bank, 120 


Fed. 593, 56 CCA 657, 61 LRA 394; 
Barrett v. Twin City Power Co., 118 
Fed. 861 [aff 126 Fed. 302, 61 CCA 
288]; Wart v. Wart, 117 Fed. 766; 
Campbellsville Lumber Co. v. Hub- 
bert, 112 Fed. 718, 50 CCA 435 [aff 
Home <s.-70, 24 SCt 28, 48° Lo ed. 
101]; Dis. op. Wahl v. Franz, 100 
Fed. 680, 700, 40 CCA 638, 49 LRA 
62; Randle v. Barnard, 99 Fed. 348 
[aff 110 Fed. 906, 49 CCA 177]; Deck 
v. Whitman, 96 Fed. 873; Stewart v. 
Wisconsin Cent. Co. 89 Fed. 617; 
Dexter v. Edmands, 89 Fed. 467; 
Lilienthal v. Drucklieb, 80 Fed. 562; 
Darragh v. H. Wetter Mfg. Co., 18 


Fed. 7, 23 CCA 609; Boston, ete. R. 
Co. v. Slocum, 77 Fed. 345; Illinois 
Cent. R. Co. v. Ihlenberg, 75 Fed. 


873, 21 CCA 546, 34 LRA 393; Bu- 
ford v. Holley, 28 Fed. 680; Keith 
v. Rockingham, 2 Fed. 834, 18 
Blatchf. 246; Ex p. Biddle, 3 F. Cas. 
No. 1,391, 2 Mason 472; Wheeler v. 
Bates, 29 F. Cas. No. 17,492, 6 Biss. 
88; Hardin v. Graham, 38 S. D. 57, 
159 NW 895. 

“This court will administer the 
remedies given by local statutes, 
where it can be done without viola- 
tion of the principles it is accus- 
tomed to regard in the exercise of 
its jurisdiction.” Grand Rapids, etc., 
R. Co. v. Sparrow, 36 Fed. 210, 211, 
1 LRA 480. 

fa] A remedy by a summary pro- 
ceeding under a state law by hold- 
ers of bonds issued by levee com- 
missioners against taxpayers may 
be enforced in a federal court by 
citizens of another state. Stansell 
v. Mississippi Levee Bd. Dist. No. 
1, 138 Fed. 846. 

[b] A state statute of partition 
of lands among tenants in common 
may be administered by a federal 
court. Ex p. Biddle, 3 F. Cas. No. 
1,391, 2 Mason 472. 

[ec] The right of a married 
woman to sue for personal injuries 
in her own name is not lost by de- 
fendant’s removal of the action into 
a federal court. Texas, ete. R. Vv. 
Humble, 181 U. S. 57,°21 SCt 526, 
45 L. ed. 747 [aff 97 Fed. 837, 38 
CCA 502]. 

[d] The rights given a creditor 
of a corporation against a stock- 
holder therein by the laws of Kan- 
sas are not repugnant to the public 
policy of the United States, or jus- 
tice or good morals, and may be 
enforced in a federal court of an- 
other district, under the rule of 
comity, without regard to the deci- 
sions of the courts of the state. 
Dexter v. Edmands, 89 Fed. 467. 

[e] Same power as state court.— 
In a suit to enjoin the enforcement 
of an order of the railroad commis- 
sioners of South Dakota, where there 
was diversity of citizenship, and de- 
fendants answered and filed a cross 
bill to enforce the order, the circuit 
court on the hearing and the cir- 
cuit court of appeals, on appeal, had 
the same power to determine, the 
original question and to do justice 
in the premises aS was conferred 
on’ the state court by the state stat- 
ute regulating commerce. Platt v. 
Lecocq, 158 Fed. 723, 85 CCA 621, 
15 LRANS 558 [rev 150 Fed. 391]. 

{f] Action involving constitu- 
tionality of statute—Where a fed- 
eral court has jurisdiction of the 
parties and subject matter, it has 
no power to refuse to exercise such 
jurisdiction merely because plaintiff 
seeks to litigate a right depending 
solely on the validity of a state stat- 
ute as tested by the state constitu- 
tion. EF. W. Cook Brewing Co. v. 
Garber, 168 Fed. 942. 

{g] State laws must be fairly 
administered by federal courts which 
assume jurisdiction. Fuentes v. 


Gaines, 9 F. Cas. No. 5,145, 1 Woods 
112 L ; 


[h] Condition precedent to relief 
against tax sale.— Where a State 
statute requires repayment of taxes 
with interest as a condition prece- 
dent to relief against a sale for 


taxes, such condition will be_ en- 
forced in a federal ‘court. Hobe- 
Peters Land Co. v. Farr. 170 Fed. 


644 [rev on other grounds 188 Fed. 
10, 110 CCA 160]. ; 

[i] Collection of taxes. — While 
the federal courts will, in certain 
cases, compel state agents to set in 
motion existing machinery for the 
collection of taxes, they will not 
themselves create machinery for 
that purpose, nor invest any person 
with power to use the same. O’Brien 
v. Wheelock, 78 Fed. 673. 

69. New York Fourth Nat. Bank 
v. Francklyn, 120.U. S. 747, 7 SCt 
757, 30 L. ed. 825; Dennick v. Cen- 
tral R. Cof'103) U. SY 21226". ed. 
489; Chicago, etc. R. Co. v., Whit- 
ton, 13 Wall. (U. S.) 270, 20 L. ed. 
571; Kessler v. William Necker, Inc., 
258 Fed. 654; Dotson v. Kirk, 180 
Redis 914 S103 CCAM 36S ee BIatt ty: 
Lecocq, 158 Fed. 723, 85 CCA 621, 15 
LRANS 558 [rev 150 Fed. 391]; In- 
ternational Nav. Co. v. Lindstrom, 
123 Fed. 475, 60 CCA 649 [certiorari 
den 193 U. S. 669, 24 SCt 852,48 L. 
ed. 840]; Sioux City First Nat. Bank 
v. Peavey, 69 Fed. 455, 64 Fed. 912; 
Flour City Nat. Bank-v. Wechsel- 
berg, 45 Fed. 547; Keith v. Rocking- 
ham, 2 Fed. 834, 18 Blatechf. 246; 
Wheeler v. Bates, 29 F. Cas. No. 17,- 
492, 6 Biss. 88. 

70. Lawson v. U. S. Mining Co., 
207°U. S: 1, 28 SCt 15, 52). ed. 65 
[aff 134 Fed. 769, 67 CCA 587]; 
Smith v. Reeves, 178 U. S. 436, 20 
SCt 919, 44 L. ed. 1140; Cowley v. 
Northern Pac. R: Co., 159 'U. S. 569, 
16 SCt 127, 40 L. ed. 263; Bardon v. 
Land, ete., Impr. Co., 157 U. S. 327, 
15 SCt 650, 39 L. ed. 719; Sheffield 
Furnace Co. v. Witherow, 149 U.,S 
574, 18 SCt 936, 37 L. ed. 853; Fish- 
er v. Shropshire, 147 U. S. 1338, 13 
SCt 201, 37 L. ed. 109; Gormley v. 
Clark, 134 U. S. 338, 10 SCt*554, 33 
L. ed. 909; Reynolds v. Crawfords- 
ville First Nat. Bank, 112 U. S. 405, 
5 SCt 218, 28 L. ed. 733; Holland v. 
Challen, 110 U. S. 15, 3 SCt 495, 28 
L. ed. 52; Smith v. Fort Scott, etc., 
R. Co., 99 U. S. 398, 25 L. ed. 487; 
Kieley v. McGlynn, 21 Wall. (U. S.) 
503, 22 L. ed. 599; Fitch v. Creigh- 
ton, 24 How. (U. S.) 159, 16 L. ed. 
596; Parker v. Overman, 18 How. 
(U. S.)' 187, 15° L. ed; 318; Clark v. 
Smith, 13 Pet. (U. S.)' 195; 10 L. ed. 
123; Kessler v. William Necker, Inc., 
258 Fed. 654; U. S. Smelting Co. v. 
Hofkin, 245 Fed. 896; Wineman v. 
Reeves, 245 Fed. 254, 157 CCA 446; 
Williams v. Provident Life, etc., Co., 
242 Fed. 417, 155 CCA 193; Landon 
v. Kansas Public Utilities Commn., 
234 Fed. 152 [rev on other grounds 
249 U.S: 236, 39 SCt 268, 63 L. ed. 


577]; Johnson v. Garner, 233 Fed. 
756; Mudge v. McDougal, 222 Fed. 
562; Johnston vy, Kramer, 203 Fed. 
733; Baum v. Longwell, 200 Fed. 


450; Fleming v. Laws, 191 Fed. 283, 
112 CCA 2% [rev 177 Fed.’ 450]; 
New Jersey Land, ete., Co. v. Garde- 
ner Lacy Lumber Co., 190 Fed. 861; 
U. S. v. Chicago, ete. R. Co., 172 
Fed, 271; American Assoc. v. Wil- 
liams, 166 Fed. 17, 98 CCA 1; Kraus 
v.. Congdon, 161 Wed. 18, 88 CCA 
182; Platt v. Lecocq, 158 Fed. 723, 
85 CCA 621, 15 LRANS 558 [rev 150 
Fed. 391]; Jahn v. Champagne Lum- 
ber Co., 157 Fed. 407 [aff 168 Fed. 
510, 93 CCA 532]; Pacific Mut. L. 
Ins. Co. v. Webb, 157 Fed. 155, 84 
CCA 603, 138 AnnCas 752; Acord v. 
Western Pocahontas Corp., 156 Fed. 
989 [aff 174 Fed. 1019, 98 CCA 625 
(certiorari den 215 U. S. 607, 30 
SCt 408, 54 L. ed. 346)]; Butler Bros. 


[§ 15 
Shoe Co, v2 Ue S. oRupber, Con, L5G 
Fed. 1, 84 CCA 167 [certiorari den 
212..U0.,S. 57%, 29) SCt '686;163 oli. ‘ed. 
658]; Morrill v. American Reserve 
Bond Co., 151 #ed, 305; North Caro- 


lina Min. Co. v. Westfeldt, 151 Fed. 
290 [rev on »%ther grounds 166 Fed. 
706, 92 CCA 378 (certiorari: den 214 
U. S, 516, 29 SCt 697, 53 L. ed. 1064, 


dism app 215 U. S. 586, 30 SCt 404, 54 © 


L. ed. 339, and motion to rnod den 
177 Fed. 132, 100 CCA 552)jJ; Brun 
v. Mann, 151 Fed 145, 80 CCA 513, 
12 LRANS 154; Ames Realty Co. v. 
Big Indian Min. Co., 146 Fed. 166; 
New York, etc., R. Co. ‘v. New York, 
145 Fed. 661; Olds v. Curlette, 145 
Fed. 661; Illinois L. Ins. Co. v. New- 
man, 141 fed. 449; Craddock v. Ful- 
ton,~140 Fed. 426; Harrison v. Rem- 
ington Paper Co., 140 Fed. 385, 72 
CCA 405, 3 URANS 954 5 AnnCas 
314 [certiorari den 199 U. S. 607, 
26 SCt 747, 50 L. ed. 331]; Humes y. 
Little Rock, 1388 Fed. 929; U. S. 
Mining Co. v. Lawson, 134 Fed 769, 
67 CCA. 587 [aff 207 U. S. 1. 28 SCt 
15, 52 L. ed. 65]; Willitt v. Baker, 
133 Fed. 937; Jacobs v. Mexican 
Sugar Co., 130 Fed. 589: Anthony v. 
Burrow, 129 Fed. 783; Land Title, 
etce., Co. v. America Asphalt Co., 127 
Fed. 1, 62 CCA 23; U. S. Shipbuilding 
Co. v. Conklin, 126 Fed. 132. 60 CCA 
680; Conklin v. U. S. Shipbuilding 
Co., 123 Fed. 913; Jones v. Mutual 
Fidelity Co., 123 Fed. 506; National 


Surety Co. v. Humboldt State Bank, 


120 Fed, 593, 56 CCA 187. 14 LRANS 
155, 18 AnnCas 421; Barrett v. Twin 
City Power Co., 118 Fed. 861 [aff 
126 Fed. 302, 61 CCA 288]; Wart v 
Wart, 117 Fed. 766; Southern Pine 
Co. v. Hall, 105 Fed. 84. 44 CCA 363 
[certiorari den 180 U. S. 639 21 
SCt 921, 45 L. ed. 711]; Towa, etce., 
Land Co. v. Temescal Water Co.. 95 
Fed. 320; Davidson v. Calkins. 92 
Fed. 230; Taylor v. Louisville, ete., 
R. Co,, 88 Fed. 350, 81 CCA 537: 
Gillis v. Downey, 85 Fed. 483, 29 
CCA 286; Lilienthal v. Drucklieb, 80 
Fed, 562; Harding v. Guice, 80 ed. 
162, 25 CCA 352; Boston, étc., R. Co. 
v. Slocum, 77 Fed. 345; Missouri. 
etce., Trust Co. v. Krumseig, 77 Fed. 
82, 23 CCA 1 [aff 71. Fed. 350, and 
ait 172) Uo 3S5 3851, 19° 'SCt 179 oer 
L. ed. 474]; Grether v. Wright, 75 
Fed. 742, 23 CCA 498: Lant v. Man: 
ley, 75 Fed. 627, 21 CCA 457; Massa 
chusetts Ben. Life Assoc. v. Lohmil- 
ler, 74 Fed. 23, 20 CCA 274: Meyers 
v. Shields, 61 Fed. 713; Morrow Shoe 
Mfg. Co. v. New England Shoe Co; 
60 Fed. 341, 8 CCA 652, 24 LRA 417- 
Prentice v. Duluth Storage, etc., 
Co., 58 Fed. 487, 7, CCA 293; Sage 
v. Winona, ete., R. Co., 58 Fed. 297, 
7 CCA 287; Leighton v. Young, 52 
Fed. -439;°3 CCA~176, 18 LRA 266; 
Southern Pac. R. Co. v. Stanley, 49 
Fed. 263; Weidenfeld v. Sugar Run 
R. Co., 48 Fed. 615; Land, etc., Impr. 
Co, v. Bardon, 45 Fed. 706 Cafe.) Po? 
U. S. 327, 15 SCt 650. 39 L. ed, (she 
McClaskey v. Barr) 42°’ Fed. €09* 
Beebe v. Louisville, etc, R. Co.. 39 
Fed. 481; Fechheimer vy. Baum, 37 
Fed. 167; Lanier v. Alison. 31 Fed 
100; Bernheim y. Birnbaum, 30 Fed. 
885; Jaffrey v. Brown, 29 Fed. 476; 
Sprague Mfg. Co. vy. Hoyt, 29 Fed’ 
421; Buford v. Holley, 28 Fed. 680: 
Aspen Min., etc. Co. y. Rucker, 28 
a Gen hi per Ves Miner, 25 Fed. 

; sm Vv. illiland, 2 
865, 10, Sawy. 606; * Bite: 

an, ed. 15; Lamb v. Farrell, 
21 Fed. 5; Bayerque v. Cohen, 2 F, 
Cas. No. 1,134, McAll. 113; Central 
Pac. R. Co. v. Dyer, 5 F. Cas. No. 
2,552, 1 Sawy. 641; Goshorn vy. Alex- 
ander, 10 F. Cas. No. 5,630, 2 Bond 
158; Lanmon v. Clark, 14 F. Cas. No. 
8,071, 4 McLean 18; Lorman v. 
Clarke, 15 F. Cas. No. 8,516, 2 Mc- 
Lean 568; Suydam v. Beals, 23 BF. 
Cas. No. 13,653, 4 McLean 12, 

{a] An enlargement of equitable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


Clapp v. Ditt-. 


a 


i 


§§ 15-16] 


may require,’2 provided of course the necessary 
elements of federal Jurisdiction exist in the case,?? 
and the constitutional distinetion between cases at 


law and in equity is preserved.74 


A penal action based upon a state statute cannot 
be maintained in a federal eourt.75 

In the absence of any precedent in the state 
court decisions, a federal court must decide for it- 


rights by state statutes may be ad» 
ministered by a federal court. Ex 
p. McNiel, 13 Wall. (U. S.) 236, 20 
L. ed. 624; Bailes v. Advance-Rum- 
ley Thresher Co., 263 Fed 676; Kess- 
ler v. William Necker, Inc., 258 Fed. 
654; Jennings v. Smith, 232 Fed 
921 jrev on other grounds 238 Fed. 
48; (151. CCA 124]; ‘Darragh v.. H. 
Wetter Mfg. Co., 78 Fed. 7, 23 CCA 
609 [removed to supreme court on 
appeal 84 Fed. 1016, 28 CCA 680]; 
Lorman y. Clarke, 15 F. Cas. No. 
od 2 McLean 568. See also Equity 
SOG 7. 

tb] A suit to quiet title under a 
state statute may be entertained by 
a federal court. Nirdlinger v. Ste- 
vens, 262 Fed. 591. 

[c] A suit by a stockholder of 
an insolvent corporation for the dis- 
solution of the corporation and the 
winding up of its affairs is within 
the jurisdiction of a federal court 
of equity, where such remedy is 
expressly given the stockholder by 
a state statute. Jacobs v. Mexicar, 
Sugar Co., 130 Fed 589. 

[ad] Cancellation of instrument.— 
A complainant may maintain a suit 
in equity in a federal court for the 
cancellation of an alleged usurious 
mortgage without averring an offer 
to pay the money borrowed with 
legal interest, where the right to 
such relief is given by the state 
statute Olds v. Curlette, 145 Fed 
661. 

{e] Creditor’s bill—A state stat- 
ute, authorizing the filing of a cred- 
jitor’s bill upon every judgment for 
the payment of money after an exe- 
cution has been returned nulla bona 
whether the original cause of ac- 
tion was in contract or tort, gives 
a remedy which will be adminis- 
tered by the federal courts. Jahn v. 
Champagne Lumber Co., 157 Fed. 
407 [aff 168 Fed. 510, 93 CCA 532]. 

[f] Where a state statute does 
not infringe on the right to a trial 
by jury at common law, in granting 
to litigants in its courts an equitable 
remedy, courts of the United States 
sitting in the state as courts of 
equity may grant the same statutory 
relief as that afforded in the state 
tribunals. Grether v. Wright. 75 
Fed. 742, 28 CCA 498. 

[g] Not essential that procedure 
correspond.—The fact that the equi- 
table procedure provided by a state 
statute for the enforcement of an 
equitable right created thereby does 
not in all respects correspond with 
the forms and modes of procedure 
observed in federal courts, or that 
the enforcement of such new equl- 
table right requires a modification 
of the accustomed procedure, not 
violative of established rules, offers 
no bar to the prosecution of such 
fight in equity in the federal courts. 
Jones v. Mutual Fidelity Co., 123 
Fed. 506. 

{h] When reference proper.— 
Wherever under the state code a 
reference of complicated accounts to 
a referee could be made, a suit in 
equity will lie in the federal courts 
to enable the chancellor to refer 
such matters to a master in chan- 


cery. McMullen Lumber Co. vy. 
Strother, 136 Fed 295, 69 CCA 433. 
{i] Where legal questions in- 


volved.—A federal court of equity 
is not without jurisdiction of a suit 
expressly authorized by a state stat- 
ute, and in which equity alone can 
afford the entire relief sought be- 
cause of the fact that legal questions 
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Venue ‘‘—1, 


[25'caky 703: 


self a question arising under state law.7° 

: [§ 16] M. Territorial Limitations and Districts 
in Which Actions Must Be Brought; Federal 
In General. 
lower federal courts is as a general rule, in the 


The jurisdiction of the 


absence of express authority by act of congress, con- 


are also involved. New Jersey, etc., 
Land, etec., Co. v. Gardner-Lacy Lum- 
ber Co., 178 Fed. 772, 102 CCA 220 
[rev 161 Fed, 768], 

71. Knapp, ete, Co. v. McCaff- 
rey, 177 U. S. 638, 20 SCt 824, 44 L. 
ed. 921; The J. KE. Rumbell, 148 U, 
S..1, 13 SCt 498, 37 L. ed. 345; The 
Lottawanna, 21 Wall. (U. S.) 558, 
580, 22 L. ed. 654; Ex p. MecNiel, 13 
Walle (Us .S.) 9236, 208°) eal 624: 
Kessler v. William Necker, Inc., 258 
Fed. 654; Landon v. Kansas Public 
Utilities Commn 234 Fed. 152 [rev 
on other grounds 249 U. S. 236, 39 
SCt 268, 68 L ed. 577]; McGraw v. 
Mott, 179 Fed. 646, 103 CCA 204; 
Platt v. Lecocqg, 158 Fed. 723, &5 
CCA 621. 15 LRANS 558 [rev 150 
Fed. 391]; The Canada, 7 Fed. 730, 
7 Sawy. 184; White v. The Cynthia, 
29 EF. Cas. No. 17,546a., 

{a] The allowance of interest in 
a libel on a contract of marine in- 
surance iS not to be guided by state 
statutes as to the method of ascer- 
taining the proportions of a general 
average loss as to the allowance 
of interest on Contracts. New Zea- 
land Ins. Co. v. Earnmoor SS. Co., 
genginn 368, 24 CCA 644 [aff 73 Fed. 


Death by wrongful act see Ad- 


miralty §§ 126, 127. See generally 
Death § 36 et seq. 
72, Kessler v. William Necker, 


Inc, 258 Fed. 654; Landon v. Public 
Utilities Commn. 284 Fed. 152 [rev 
on other grounds 249 U. S. 236, 39 
SCt 268, 268). LL. -edt.(677]%' Platt, v! 
Lecocq, 158 Fed. 723, 85 CCA 621. 
15 LRANS 558 [rev 150 Fed, 391]. 
See also supra notes 68-71. 

aan Anthony v. Burrow, 129 Fed. 


Jurisdiction dependent on: 


Amount in controversy see infra 
§§ 198, 350. 
Citizenship, residence or character 


of parties see infra §8 48-77, 


Existence of federal question see 

infra §§ 29-47 

74, See Equity §§ 6, 16, 17 

75. Warkrader v. Wadley. 172 U. 
Si) 14858 192° SCt 1195943 as "eden 399): 
United Breweries Co. v. Colby, 170 


Fed. 1008 [app dism 178 Fed. 1005, 
101 CCA 664]; Hamilton v_ Jos 
Schlitz Brewing Co.. 100 Fed 675; 
Stichtenoth v. Central Stock, etc., 
Exch., 99 Fed. 1; Perkins v. Boston, 
ete., R. Co., 90 Fed. 321 [foll Lyman 
v. Boston, ete.. R. Co.. 70 Fed. 409]; 
In re Bergen, 3 F. Cas. No. 1,338, 2 
Hughes 513. 

fa] An action for treble the 
amount lost at gambling, one half 
thereof to go to the person bringing 
the action, and the other half to the 
county, authorized by state statute 
to be brought against the winner 
by any person in case the _ loser 
fails to sue for his losses, is for 
a penalty, and cannot be taken juris- 
diction of by a federal court, al- 
though the money lost belonged to 


plaintiff, and had been _ surrepti- 
tiously taken by the loser. Stich- 
tenoth v. Central Stock, ete., Exch., 


99 Fed. 1. 

[b] Recovery of payments for 
intoxicating liquor.—An action based 
on a state statute providing that 
all payments for intoxicating liquor 
sold in violation of law shall be 
held to have been received in viola- 
tion of law, and upon a valid prom- 
ise to repay them on demand, is one 
for the enforcement of a statutory 
penalty, which will not be enter- 
tained by a court of the United 


fined or restricted to the territorial limits within 
which they are placed,’’ and on the other hand such 


States, and is therefore not remov- 
able. United Breweries Co. v. Bol- 
by, 170 Fed. 1008 [app dism 178 Fed. 


1005, 101. CCA 664]; Hamilton v. 
aot Schlitz Brewing Co., 100 Fed. 
Death by wrongful act see Death 
yee ba i ipl aed 
76. Hamilton v. Loeb, 179 Fed. 
728 [aff186 Fed; 7, 108 CCA 109 
(certiorari den’ 223 U.''S. 720, §32 


SCt 528, 46 L. ed. 629)]. 
Decisions of state courts as au- 


thority in federal courts see infra 
§§ 170-187, 

77. Particular actions or proceed- 
ings: 


Admiralty suit see Admiralty § 144. 

Bankruptcy proceedings see Bank- 
ruptey § 25. 

Proceedings to enforce forfeiture see 
Forfeitures [19 Cye 1359]. 

Suit for infringement of copyright 
see Copyright § 383. 

Suit for infringement of patent see 
Patents [30 Cyc 993]. 

Suit under internal revenue law see 
Internal Revenue [22 Cyc 1677]. 
78. Illinois Cent. R. Co. v. Illi- 

nois State Pub. Utilities Commn., 

245 OLS. 4935.38 SCt 170)%62> Lived: 

425; Herndon v. Ridgway, 17 How. 

(U., S.) 424, 15 L. ed. 100; Toland v. 

Sprague; 12. Pet. (U. S.) 300, 9 L. 

ed. / 10935 Pine'= Hill ‘Coal Come 

Gusicki, 261 Fed. 974; Primos Chemi- 

cal Co. v. Fulton Steel Corp., 254 

Fed. 454; Mitchell v. Dexter, 244 

Fed. 926, 157 CCA 276; Rakauskas v. 

Erie R. Co., 237 Fed. 495; Sewcnulis 

v. Lehigh Valley Coal Co., 233 Fed. 

422, 147 CCA 358; Harasimowicz v. 

Pennsylvania R. Co., 232 Fed. 295; 

Tauza v. Pennsylvania R. Co., 232 

Fed. 294; Childs v. Missouri, etc., R. 

Co., 221 Fed, 219, 136 CCA 629; Co- 

lumbia River Packers’ Assoc. v. Mc- 

Gowan, 219 Fed. 365, 134 CCA 461 

(affl245°UL S.352;' 38 Set 129) 62 ns 

ed. 158]; Bucyrus Co. v. McArthur, 


219 Fed. 266; Kibbler v. St. Louis, 
etc, R. Co. 147 Fed. 879; BEvans- 
ville, etce.. Tract. Co. v. Henderson 


Bridge Co., 134 Fed 973 [aff 141 Fed. 
51, 72 CCA 539]; Mexican Ore Co. v. 
Mexican Guadalupe Min. Co., 47 Fed. 
351; Peo v. Colorado Cent. R. Co., 
42 Fed 638; Ex p. Graham, 10 F. 
Cas No. 5,657, 3 Wash. C. C. 456, 4 
Wash. C C. 211; Hodge v. Hudson 
River RCo, 12° Ei Cas. -No! 63559) 
6 Blatehf. 85: U. S. v. Town-Maker, 
28 F. Cas. No. 16,5383a, Hempst. 299: 
Wheeler v. McCormick, 29 F. Cas. 
No. 17.498, 8 Blatehf. 267: Palmer v 
Thompson, 20 App. (D CC) 273: 
Barnes v, Valdivieso. 8 Porto Rico 
Fed 634. 

fa] MTllustration.— On a bill to 
abate a nuisance consisting of a 
bridge across the Mississippi from 
Iowa to lllinois the district court 
for the district of lowa had no power 
to abate the nuisance on the Illinois 
side, the dividing line between the 
states being the middle of the river. 
Mississippi, etce., R. Co. v. Ward, 
2 Black | CU.) -S)))- 485) 17 “Le edv 317° 

{b] Concurrent jurisdiction of 
Washington and Oregon courts.— 
Act Febr. 14, 1859 (11 St. at L. 383 
ce 83 §§ 1, 2), admitting the state 
of Oregon into the Union, which 
provides that such state shall have 
jurisdiction in civil and criminal 
cases on the Columbia and Snake 
rivers concurrently with states and 
territories of which those rivers shall 
form a boundary in common with 
such state, vests the courts of Wash- . 
ington with jurisdiction of cases 


704 [25 C.J.] 


jurisdiction is coextensive with the boundaries of 
Accordingly, although 
such a court in the exercise of its equity powers, 
and acting in personam, may control the acts of 
persons over whom it has acquired jurisdiction, 
outside of its territorial jurisdiction,®® as for in- 
stance by compelling a conveyance of lands in an- 
other state by a decree in personam against the 
party who holds the title,*’ it has no jurisdiction 
to transfer the title to such lands by a sale and con- 
veyance made through its master or commissioner.®? 

Question of boundary.- One who claims title to 


the respective districts.” 


land under a grant from one state 


arising on the Columbia river where 


it forms the boundary between the 
states, and by the act creating the 


western district of Washington the 
federal courts therein are given jur- 
isdiction over the same _ territory 
concurrently with the courts in Ore~ 
gon, and it is immaterial that the 
constitution of Washington makes 
no mention of such jurisdiction be- 
yond its boundaries. Columbia River 


Packers’ Assoc. v. McGowan, 172 
Fed. 991. 
79. Matheson yi. Ui. S., 22% U.S: 


540, 33 SCt 355, 57 Li. ed. 6381; Pri- 
mos Chemical Co. vy. Fulton Steel 
Corp., 254 Fed. 454; U. S. v. Butler, 
25 KF, Cas. No. 14,700, 1 Hughes 457. 


80. See Equity §§ 1380--133. 

81. Guarantee Trust, etc., Co. v. 
Delta, etc., Co., 104 Fed. 5, 43 CCA 
396 [certiorari den 180 U. S. 636, 21 
SCt 919, 45 L. ed. 710]. 

82. Boyce v. Grundy, 9 Pet. (U. 
S.) 275, 9 LL. ed. 127;. Guarantee 
Trust, etc., Co,» v. Delta,..ete.,~ Co., 


104 Fed. 5, 43 CCA 396 [certiorari 
den’ 180: U.S. 6386,; 21. SCt 919, 45 L. 
ed. 710]. 

83. Ferguson v. Babcock Lumber, 
ete, Co., 262 Ked..705,.707,.164 CCA 
545 [aff 248 Fed. 623, app dism 248 
U. S. 540, 39 SCt 1382, 68 L. ed. 411, 
and foll Rhode Island v. Massachu- 
Ssetus;eleaPet: ¢U. 0S\) 657; 9b! ed, 
1233] (“If this were not so, it would 
be impossible for such claimant to 

- have his title adjudicated’’). See 

also infra § 56. 

84 Jud: Code § 51. 

[a] Decisions under earlier stat- 
utes.—Chaffee v. Hayward, 20 How. 
(U. S.) 208, 15 L. ed. 804; Levy v. 
Fitzpatrick, 15 Pet. (U. S.) 167, 10 
L. ed. 699; Allen v. Blunt, 1 F. Cas. 
No. 215, 1 Blatchf. 480; Barney v. 
Globe Bank, 2 F. Cas, No. 1,031, 5 
Blatchf. 107; Commercial Bank of 
Commerce v. Green, 6 F. Cas. No. 
No. 3,059, 2 Flipp. 181; Maudlin v. 
Carll, 16 F. Cas. No. 9,307, 8 Hughes 
249; Nezro v. Cragin, 17 F. Cas. No. 
10,062, 3 Dill. 474; Picquet v. Swan, 
19 F. Cas. No. 11,134, 5 Mason 35; 
Richmond v, Dreyfus, 20 F. Cas. No. 
11,799. 1 Sumn, 1381; Saddler v. Hud- 
son, 20 F. Cas. No. 12,206, 2 Curt. 
6; Saddler v. Hudson, 21 F. Cas. No. 
12,206, 2. Curt: 6; Sayles v. North- 
western) dns. iCo.; 21.E. Cas..No,..12,- 
421.2 Curt. 212; U.S. v.. Ottman, 
27 KF. Cas. No. 15,977, 1 Hughes -313; 
Wilson v. Graham, 30 F. Cas. No. 
17,804, 4 Wash. C. C. 53; Winter v. 
Ludlow, 30 F. Cas. No. 17,891, 3 
Phila. (Pa.) 464. 
moe 24 -StiateL: 2562, 25"St. at. L, 

86. Jud. Code §§ 49, 51-57. 

Local suits see infra § 27. 

87. Male v. Atchison, ete., R. Co., 
240 U. S. 97,36 SCt 351, 60 L. ed. 
544; Macon Grocery Co. v. Atlantic 

Coast Line, 215 U. S. 501, 30 SCt 184, 
54 L. ed. 300; Davidson Bros. Marble 
Conv. U.'Si,° 213.00; S; 10, 29.SCr 324, 
53 L. ed. 675; In re Keasbey, 160 U. 
S. 221, 16 SCt 273, 40 bh, ed, 402; 
Galveston, etc., R. Co. v. Gonzales, 
151 U. S. 496, 14 SCt 401, 38 L. ed. 
248; McCormick Harvesting Mach. 
Co. v. Walthers, 134 U. S. 41, 10 SCt 


FEDERAL COURTS 


as land situated 


485, 33 L. ed. 833; Gutschalls v. Peck, 
261. Fed. 212; Canton First Nat. 
.Bank v, Williams, 260 Fed. 674 [rev 
on other grounds 252 U. S. 504, 40 
SCt 372, 64-L. ed. 690]; Florida R. 
Comrs. v. Burleson, 255 Fed... 604; 
Venner v. Pennsylvania Steel Co., 
250 Fed. 292; Arbetter Filling Mach, 
Co. v. Lewis Blind Stiteh Mach. Co., 
230 Fed. 992, 145 CCA 186; Mem- 
phis v. St. Francis Levee Dist., 228 
Fed. 802; New York Mut. L. Ins. Co, 
v. Painter, 220 Fed. 998;-U. S. v. 
Gronich, 211 Fed, 548; Grabsky v. 
Belmont Coal Min. Co., 210 Fed. 553; 


Rubber, ete., Trimming Co. v. John 
L..,Whiting, sete, .Co.,, 210° Med: 393. 
Southern (Pac... Co.; vy. Arlington 


Heights Fruit Co., 191 Fed. 101, 111 
CCA 581; Decker v. Southern R. Co., 
189 Fed. 224; Consolidated Rubber 
Tire Co. v. Ferguson, 183-Fed. 1756, 
106 CCA 330; Newell v. Baltimore, 
ete., R. Co., 181 Fed. 698; Friburg v. 
Pullman Co., 176 Fed. 981; Whittaker 


v. Illinois Cent. R. Co., 176 Fed. 130,. 


Smith, v. Detroit, etc, R. Co., 175 
Fed. 506; Cound v. Atchison, etc., R. 
Co., 178 Fed, 527; Macon Grocery Co. 
v. Atlantic Coast Line R: Co., 163 
Fed. 786; Sunderland v. Chicago, etc., 
R. Co., 158 Fed. 877; Jones v. Gould, 
149 Fed. 158, 80 CCA 1 [aff 141 Fed. 
698]; Wolff v. Choctaw, etc., R. Co.,, 
133 Fed. 601; Weed v. Centre, etc., 
R. Co., 182 Fed. 151; Barnes v. West- 
ern Union Tel. Co., 120 -Fed. 550; 
U. S. v. S. P. Shotter Co., 110 Fed. 
1 [app dism 188 U.S. 742, 28 Sct 
848, 47 L. ed. 678]; Fraser v. Barrie, 
105 Fed. 787; Gorham Mfg. Co. v. 
Watson, 74 Fed. 418; Donnelly v. U. 
S. Cordage Co., 66 Fed. 613; Camp- 
bell v. Duluth, ete., R. Co., 50 Fed. 
241; U. S. v. Crawford, 47 Fed. 561; 
U, S. Express Co. v. Allen, 39 Fed. 
712; Zambrino v. Galveston, etc. R. 
Co., 38 Fed. 449. 

[a] “Inhabitant.” — “There has 
been some diversity of opinion in 
the circuit courts with respect to 
the proper definition of the term ‘in- 
habitant,’ within the meaning of the 
act. It was used in the original 
judiciary act, (1 Stat. 78,) as ex- 
plained by Justice Gray in Shaw v. 
Quincy Min. Co., 145 U.S. 444, 12 
SCt 935, 36 L, ed. 768, ‘to avoid the 
incongruity of speaking of a citi- 
zen of anything less than a state,’ 
when two or more districts were 
embraced in one state. The 
court, in effect, construes: the word 
‘inhabitant’ to be, within the mean- 
ing of the act, Synonymous with 
‘resident.’ In the light of previous 
legislation upon the subject of the 
original jurisdiction of the federal 
courts, and of the connection in 
which the word is used, I think the 
word is here employed in the sense 
of ‘resident.’ It comprehends_ lo- 
cality of existence; the dwelling 
place where one maintains his fixed 
and legal settlement; not the casual 
and temporary abiding place required 
by the necessities of present sur- 
rounding circumstances. A mere ‘so- 
journer’ is not an ‘inhabitant’ in 
the sense of the act. The meaning, 
I think, is well expressed by Judge 
Deady in Holmes vy. Oregon, etc., 
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in that state may sue in a federal court in such 
state to recover such land from citizens of another 
state who claim under a grant from the latter 
state, and have the title finally adjudicated by the 
court in which action is brought.®* 

[§ 17] 2. Residence of Parties—a. 
Under the present Judicial Code,* and the Judi- 
ciary Act of 1887-1888,*° with certain express stat- 
utory exceptions,®® a civil suit can be brought only 
in the district of which defendant is an inhabitant,®7 
unless jurisdiction is founded solely ** on the fact 
that the parties are citizens of different states, in 
which case the action may be brought in the dis- 


In General. 


R. Co., 5 Fed. 528, 6 Sawy. 276: ‘An 
inhabitant of a place is one whu 
ordinarily is personally present 
there; not merely in itinere, but as 
a resident and dweller therein’ ’ 
Bicycle Stepladder Co. v. Gordon, 57 


Hed. 529, 530,531 See also infra 
§§ 60, 75. 
[b] A resident of one state tem- 


porarily in another is an inhabitant 
of the former state within the mean- 
ing of the statute. Bicycle Step- 
ladder Co. vy. Gordon, 57 Fed. 529 
[foll Shaw v. Quincy Min. Co., 145 
U. S. 444, 12 SCt 935, 36 L. ed. 768, 
and dist U. S. v. Southern Pac. R. 
Co., 49 Fed. 297]. ’ 

[c] Incarceration in a federal 
penitentiary in a district other than 
that in which the prisoner previous- 
ly resided is not a residence within 
the district where the penitentiary 
is located within the meaning of 
the statute. U. S. v. Gronich, 211 
Fed. 548. , 

[d] Suit against commissioner of 
patents.—As the official residence of 
the commissioner of patents is in 
the . District of . Columbia, suits 
against him in his official capacity 
should be commenced in that dis- 
trict. Barrett Co. v. Ewing, 242 Fed 
506, 155 CCA 282. 

[e] The term “suit” includes ac- 
tions at law as well as suits in 
equity. i,Hik;,.Garden Co; ivi 4 Dee 
Thayer Co., 179 Fed. 556. 

[f] The term “civil suit’ does 
not include cases of admiralty and 
maritime jurisdiction, which, 
cordingly, are not limited to the dis- 
trict of defendant’s residence. In 
re Louisville’ Underwriters, 134. U. 
53488, 10 :;SCt. 587, 33 <1. eds 19915 
Atkins y. Fiber Disintegrating Co., 
18 Wall. (U. .S.), 272, 21° L. Jed.) 841" 
Contra New England Ins. Co. v, De- 
troit, etc., Steam, Nav. Co, 18 EF. 
Cas. No. 10,154. 

88. Male v. Atchison, etc., R. Co., 
240 Ui Se 97, 36 —SSEN5 1.) 60 pluaveds 
544; Macon Grocery Co. v. Atlantic 
Coast Line R. Co., 215 U. S. 501, 30 
SCt 184, 54 L. ed. 300 [aff 166 Fed, 
206, 92 CCA 114 (rev 163 Fed. 738)]; 
Florida R. Comrs. v. Burleson, 255 
Fed. 604; Memphis v. St. Francis 
Levee Dist., 228 Fed. 802; Southern 
Pac, Co. v. Arlington Heights Fruit 
Co., 191 Fed. 101, 111 CCA 581; Whit- 
taker v. Illinois Cent. R. Co., 176 
Fed. 130; Cound v. Atchison, ete, 
R. -Co., 173 Fed. 527; Sunderland y. 
Chicago, etc., R. Co., 158 Fed. 877. 

[a] In suits under the Federal 
Employers’ Liability Act the juris- 
diction does not depend solely upon 
diverse. citizenship because such 
cases also present a federal ques- 
tion arising upon the act, and there- 
fore such suits cannot be maintained 
over defendant’s objection in any 
district other than that in which de- 
fendant is an inhabitant. Smith v. 
Detroit, ete, R. Co., 175 Fed. 506; 
Cound v. Atchison, ete., R. Co., 173 
Fed. 527. 

[b] A suit by resident shippers 
to restrain interstate carriers from 
putting into effect a proposed ad- 
vance in freight rates which is 
averred to be an “arbitrary and un- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number... 
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§ 17] 


« 


trict of the residence of either plaintiff or defend- 
ant,°® but not in any other district,®° 
fendant waives the privilege of being 
The rule 
suits in equity as well as actions at law,®? and to 
cases of exclusively federal jurisdiction as well as 
to cases of concurrent jurisdiction, where the par- 


in the designated districts.®4 


lawful exaction,” and to be the out+ 
come of a conspiracy and combina- 
tion in restraint of interstate trade, 
unlawful both at common law and 
under the federal statutes, is one in 
which the jurisdiction of the federal 
court is not invoked solely upon the 
ground of diversity of citizenship, 
and can therefore not be brought in 
a federal district in which none of 
the defendants reside. Macon Groc- 
ery Co. v. Atlantic Coast Line R. 
Co., 215 U. S: 501, 30 SCt 184,54 L. 
ed. 300 [aff 166 Fed. 206, 92 CCA 114 
(rev 1638 Fed. 738) ]. 

89. Geneva Furniture Mfg. Co. v. 
Karpen, 238 U. S. 254, 35 SCt 788, 
59 L. ed. 1295; In re Keasbey, etc., 
Co., 160 U. S. 221, 16 SCt 273, 40 L. 
ed. 402; Southern Pac. Co. v. Den- 
ton, 146 U. S. 202, 13 SCt 44, 36 L. 


ed. 942; McCormick Harvesting 
Mach. Co. v. Walthers, 134 U. S. 41, 
10 SCt 485, 33 L. ed. 833; Florida 


R. Comrs. v. Burleson, 255 Fed. 604; 
Tate v. Baugh, 252 Fed. 317; Mc- 
Cullough v. United Grocers’ Corp., 
247 Fed. 880; Camp v. Gress, 244 
Fed. 121, 156 CCA 549 [certiorari 
granted 245 U. S. 655 mem, 38 SCt 
14 mem, 62 L. ed. 583 mem, and mod 
on other grounds 250 U. S. 308, 39 
SCt 478, 63 L. ed. 997]; Lehigh Val- 
ley Coal Co. v. Washko, 231 Fed. 42, 
145 CCA 230; Lindsay v. Chicago, 
6tc., RR. Co.,..226 Wed.:'23,°141 ~CCA 
131; Childs v. Missouri, etc., R. Co., 
221 Fed. 219, 136 CCA 629; Adler 
Goldman Commn. Co. v. Williams, 
211 Fed. 530; Grabsky v. Belmont 
Coal Min. Co., 210 Fed. 553; Reich 
v. Tennessee Copper Co., 209 Fed. 
880; Revett v. Clise. 207 Fed. 673; 
Philadelphia Real Est. Trust Co. v. 
Washington-Virginia R. Co., 204 Fed. 
678; Marian Coal Co. v. Peale, 204 
Fed. 161, 122 CCA 397 [mod 190 Fed. 
376]; Woerheide v. H. W. Johns- 
Manville Co., 199 Fed. 535; Southern 
Pac. Co. v. Arlington Heights Fruit 
Goi, (191° Fed: 101, 1410 CCA™ 581; 
Decker v. Southern R. Co., 189 Fed. 
224; Hagstoz v. Mutual L. Ins. Co., 
179 Fed. 569; Frieboure v. Pullman 
Co., 176 Fed. 981; Macon Grocery 
Co. v. Atlantic Coast Line R. Co., 
163 Fed. 736; Schultz v. Highland 
Gold Mines Co., 158 Fed. 337; Baxter, 
ete., Constr. Co. v. Hammond Mfg. 
Co., 154 Fed. 992; Danciger v. Wells, 
154 Fed. 379;.U. S. Fidelity, etc., 
Co. v. Woodson County, 145 Fed. 
144, 76 CCA 114; Wolff v. Choctaw, 
Co., 133 Fed. 601; Weed v. 
132 Fed. 151; 


TO1; 
etc., Co., 
Times Printing Co., 90 Fed. 24; Bost- 
wick v. American. Finance Co., 43 
Fed. 897; Zambrino v. Galveston, 
ete., R. Co. 38 Fed. 449; Winona 
Bank v. Avery, 34 Fed. 81; Harold 
v. Iron Silver Min. Co., 33 Fed. 529; 
St. Louis, etc., VMCow vatTerne 
Haute, etc, R. Co., 33 Fed. 385; 
Short v. Chicago, etc, R. Co., 33 
Fed. 114; Bourke v. Amison, 32 Fed. 


710. 

[a] What constitutes residence.— 
One having his business in a federal 
judicial district, and living therein 
for six months of the vear in his 
own house, served by his own do- 
mestics, leaving during the un- 
healthy season for reasons of health 
only, is a resident of the district, 
and can sue in the courts thereof. 
‘King v. U. S., 59 Fed. 9. See also 


‘infra §§ 60, 75. 
[25 C. J.—23] 
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unless de- 
sued only 
applies to 


[b] Service on defendant.—(1) The 
privilege of suing in the district of 
plaintiff's residence can be availed 
of only where defendant may be 
legally found and served in that dis- 
trict. Gutschalk vy. Peck, 261 Fed. 
212; Harland v. United Lines Tel, 
Co., 40 Fed. 308, 6 LRA 252. (2) The 
court cannot render a judgment in 
personam without personal service 
of process in the district. Dutton v. 
Decors First Nat. Bank, 244 Fed. 

90. Geneva Furniture Mfg. Co. v. 
Karpen, #238) U.'Si 254, 35 iSCt 788, 
59 L. ed. 1295; Ladew v. Tennessee 
Copper'Co.,. 218° U.S; 357, 37 SCt 81, 
54 L. ed. 1069; Ex p. Wisner, 203 
U. S. 449, 27 SCt 150, 51 L. ed. 264; 
In re Keasbey, etce., Co., 160 U. S. 
221, 16 SCt 273, 40 L. ed. 402; Cen- 
tral Trust Co. v. McGeorge, 151 U. 
Si 1297" T4 SCE 286)938 7L. ledo98; 
Shaw -v. Quincy Min. Co., 145 U. S. 
444, 12 SCt 935, 36 L. ed. 768; Smith 
vo Lyon, £33 U.S; (315,10 “SCt °303, 
23 L. ed. 635; Consolidated Textile 
Corp. v. Dickey, 266 Fed. 587; Fair- 
view Fluorspar, ete, Co. v. Bethle- 
hem Steel Co. 8 Fed. 681; Tate v. 
Baugh, 252 Fed. 317 [aff 264 Fed. 
892]; Budris v. Consolidation Coal 
Co., 251 Fed. 673; Richmond Bank of 
Commerce, etc., Co. v. McArthur, 248 
Fed. 138; Albert v. Bascom, 245 Fed. 
149; Dutton v. Waycross First Nat. 
Bank, 244 Fed. 236; Camp v. Gress, 
244 Fed. 121, 156 CCA 549 [certiorari 
granted 245 U. S. 655 mem, 38 SCt 
14 mem, 62 L. ed. 5383 mem, and 
mod on other grounds 250 U. S. 308, 
39 SCt 478, 63 L. ed. 997]; Memphis 
v. St. Francis Levee Dist., 228 Fed. 
802; Slater Trust Co. v. Randolph- 
Macon Coal Co., 166’Fed, 170; Jones 
v. Gould, 141 Fed. 698 [aff 149 Fed. 
153, 80 CCA 1]; Wolff v. Choctaw, 
éte.; “Rio'Co.,' 133 Fed: 601; Weed v. 
Gentre}'<ete!;'} Re Co... 91312 Ped: 151; 
Marks v. Marks, 75 Fed, 321; Good- 
year v. Day, 10 F. Cas. No. 5,568, 1 
Blatchf. 565; Kelly v. Harding, 14 
F. Cas. No. 7,670, 5 Blatechf. 502; 
Kitchen v. Strawbridge, 14 F. Cas. 
No. 7,854, 4 Wash. C. C. 84; Shute 
v. Davis, 22 F. Cas. No. 12,828, 1 Pet. 
Cc. C. 431; White v. Fenner, 29 F. 
Cas. No. 17,547, 1 Mason 520. 

91. Waiver of objection to dis- 
trict of suit see infra § 107. 

92. Butterworth v. Hill, 114 U. 
Sk 128% FSCt 796522919 Led. L195 
Dutton v. Waycross First Nat. Bank, 
244 Fed. 236. 

93. Macon Grocery Co. v. Atlan- 
tie Coast Line R. Co., 215 U.S. 501, 
80 SCt 184, 54 L. ed. 300; Butter- 
worth v. Hill, 114 U. S. 128, 5 SCt 
796, 29 L. ed. 119; Arbetter Felling 
Mach. Co. v. Lewis Blind Stitch 
Mach. Co., 230 Fed. 992, 145 CCA 
186; Memphis Cotton Oil Co. v. Illi- 
nois:’ Gent.@R:i Co5164 "Med: 290; 
Fraser v. Barrie, 105 Fed. 787 [dis- 
appr Lederer v. Ferris, 149 Fed. 
2501; Gorham Mfg. Co. v. Watson, 
74 Fed. 418; Donnelly v. U. S. Cord- 
age Co., 66 Fed. 613 [dist In re Ho- 
horst, 150 U. S. 653, 14 SCt 221, 37 
L, ed. 1211]; Union Switch, etc., Co. 
v. Hall Signal Co., 65 Fed. 625 [dist 
In re Hohorst, 150 U. S. 653, 14 SCt 
221, 37 L. ed. 1211]; Cramer v. Sing- 
er Mfg. Co., 59 Fed. 74; Bicycle Step- 
ladder Co. v. Gordon, 57 Fed. 529; 
Aadriance v. McCormick Harvesting 
Mach. Co., 55 Fed. 287; Henning v. 
Western Union Tel. Co., 43 Fed. 131; 
Illingworth v. Atha, 42 Fed. 141; 
McBride v. Grand de Tour Plow Co., 
40 Fed. 162; Filli v. Delaware, etc., 


trary in cases arising before the Judicial Code, it 
being held that cases of exclusively federal jurisdic- 
tion could be brought in any district where defend- 
ant could be found and served with process.%4 


[25C.J.] 705 


ticular venue of the action is not provided for else- 
where than in this provision of the statute, al- 
though there is much apparent authority to the con- 


R. Coo., 37 Wed. 65; Jessup v. Mlli- 
nois Cent. R. Co., 36 Fed. 737; Pres- 
ton v. Fire-Extinguisher Mfg. Co., 
36 Fed. 721; Connor vy. Vicksburg, 
etc., R.-Co.,°36 Fed. 273, 1 LRA 3305 
Denton v. International Co., 36 Fed. 
1, 13 Sawy. 355; Gormully, etce., Mfg. 
Co, _v.. Pope Mfg. Co., 34 Fed. 818; 
Halstead: v. Manning, 34 Fed. 565; 
Miller-Magee Co. v. Carpenter, 34 
Fed. 433; St. Louis, ete, R. Co. v. 
Terre, Haute, ete, R. Co. 338° Bede 
385; Reinstadler v. Reeves, 33 Fed. 
308; Fales v. Chicago, ete. R. Co., 
32 Fed. 6738. 

94. In re Keasbey, etc., Co., 160 
Wi S.°2215 164 SCt 273; 40 “Eiseds 4025 
In re Hohorst, 150 U. S. 6538, 14 
SCt 922,37 Bie- ed’ 12113" Thoma v; 
Perri, 205 Fed. 632; Cheatham Elec- 
tric Switching Device Co. v. Transit 
Dev. Co., 191 Fed. 727; Lewis Blind 
Stitch, etc., Co. v. Arbetter Felling 
Mach. Co., 181 Fed. 974; Ware- 
Kramer Tobacco Co. v. American To- 
bacco Co., 178 Fed. 117; Union Pac. 
R. Co. v. Oregon, ete., Lumber Mfrs. 
Assoc:, +165. “Fed. (18,5 -91 "CCA “51; 
Northern Pac. R. Co. v. Pacifie Coast 
Lumber Mfrs. Assoc., 165 Fed. 1, 91 
CCA 39; Kalispell Lumber Co. vy. 
Great Northern R. Co., 157 Fed. 845; 
U. S. v. Standard Oil Co., 152 Fed. 
290; Lederer vy. Ferris, 149 Fed. 250; 
United Shoe Mach. Co. v. Duplessis 
Independent Shoe Mach. Co., 133 
Fed. 930; Bowers v. Atlantic, ete., 


Co., 104 Fed. 887; Spears v. Flynn, 
102 Fed. 6; Lederer v. Rankin, 90 
Fed. 449; Westinghouse Air-Brake 


Co. v. Great Northern R. Co. 88 Fed. 
258, 31 CCA 525; Southern Pac. R. 
Co. v. Earl, 82 Fed. 690, 27 CCA 185 
[aff 75 Fed. 609]; Noonan v. Chester 
Park Athletic Club Co., 75° Fed. 334; 
Van Patten v. Chicago, etc., R. Co., 
74 Fed. 981; Consolidated Fastener 
Co. v. Columbian Button, ete. Co., 
73 Fed. 828; National Button Works 
v. Wade, 72 Fed. 298. See also 
Copyright and Literary Property 
§ 383; Patents [30 Cye 993]. 

[a] History and construction of 
statute.—(1) ‘‘The eleventh section of 
the judiciary act of 1789 (Act Sept. 
24, 1789, c 20, 1 Stat. 78) provided 
that all civil suits should be brought 
in the district in which the defend- 
ant either was an inhabitant or was 
found at the time of serving the 
writ. Under this provision suits 
arising under the copyright laws, 
like all other suits, could be brought 
in any district in which the defend- 
ant could be personally’ served. 
This rule of service remains un- 
changed until 1887. It was included 
in section 739 of the Revised Stat- 
utes and in section I of the act of 
March 38, 1875 (18 Stat. 470, c 137 
[Ui S.-Comp> 'Sti« 1901, "p= 5087), res * 
lating to the jurisdiction of the Cir- 
cuit Courts. That act provided that 
the Circuit Courts of the United 
States should have cognizance con- 
current with the courts of the sev- 
eral states of al] suits of a civil na- 
ture, of certain classes, in respect to 
which jurisdiction was conferred by 
the Constitution of the United 
States. This act was amended by 
the act of March 8, 1887 (24 Stat. 
552,000 373) fh Us Se /Comp: St. L901, 
p. 508]). That act related to suits 
of substantially the same class as 
those described in the act of 1875, 
but it amended the act of 1875 in 
certain respects, among others, by 
providing that no suit should be 
brought ‘in any other district than 
that whereof he [the defendant] is 
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Whether or not the Judicial Code worked any 
change in this respect has not been decided, but 
none purports to have been made. i 
general rule is inapplicable in cases where a differ- 
ent rule is established by statute.°® 

Ancillary proceedings may be brought in the dis- 
trict where the original suit was brought, regard- 
less of the citizenship or residence of the parties.°7 

A suit by the United States is not a controversy 
between citizens of different states and therefore 
must be brought in the district in which defendant 


resides.°8 


Assigned claims. Under the statute excluding 
jurisdiction of actions on assigned claims unless 
the assignor might have maintained on action in 


an inhabitant,’ and omitting the pro- 
vision, which had existed ever since 
the judiciary act, that the suit could 
be brought in the district in which 
the defendant was found at the time 
of serving the writ. The act. of 
1887, however, and the act of 1875, 
of which it is an amendment, only 
relate to suits of which the courts 
of the United States have original 
cognizance concurrent with the 
courts of the several states. It 
therefore did not apply to or repeal 
the existing provisions of the law 
in reference to the service of 
process in suits of which the United 
States courts have exclusive juris- 
diction. For instance, it did not 
apply to a suit to recover penalties 
and forfeitures under the customs 
laws (U. S. v. Mooney, 116 U. S. 104, 
6 SCt 304, 29 L. ed. 550); or to 
suits arising under the patent or 
copyright laws (In re Hohorst, 150 
US. 658, 14 SCt 221, 87.L. ed. 1211; 
In re Keasbey, etc, Co. 160 U. S. 
221, 16: SCt 278, 40, Li. sed. 402).” 
Lederer vy. Ferris, 149 Fed. 250. (2) 
“Prior to March 3, 1887, the courts 
of the United States had almost un- 
limited jurisdiction, and could hold 
a defendant in any district where 
he chanced to be and was served 
with process. The abuses which 
this condition of affairs permitted 
were many and serious, and it was 
largely to correct them that the act 
of 1887-88 was passed. That act 
has always been regarded as a re- 
strictive measure. That it limited 
the jurisdiction of the federal courts 
in several important particulars is 
beyond dispute. Shaw v. Quincy 
Min, Co,, 145 U. S. 444, 12 SCt 935, 
36 LL. ed. 768; McCormick Harvest- 
ing Mach. Co. vy. Walthers, 134 U. 
S. 41, 10 SCt 485, 38 L. ed. 833; Gor- 
ham Mfg. Co. v. Watson, 74 Fed. 
418. The purpose of the act being 
to narrow the federal jurisdiction, it 
may well be inferred that congress 
intended to limit it as to all classes 
of action, infringement suits in- 
cluded, for in no branch were com- 
plaints of injustice and oppression 
more numerous. In this congress 
failed. In the Hohorst Case, {In re 
Hohorst], 150 U. S. 653, 14 SCt 221, 
37 L, ed, 1211, the supreme court de- 
cided, in December, 1893, ‘that the 
provision of the existing statute, 
which prohibits suit to be brought 
against any person “in any other 
district than that whereof he is an 
inhabitant,” is inapplicable to an 
alien or a foreign corporation sued 
here, and especially to a suit for the 
infringement of a patent right; and 
that, consequently, such a person 
or corporation may be sued by a 
citizen of a state of the Union in 
any district in which valid service 
can be made upon the defendant.’ 
The circuit courts quite generally ac- 
cepted this decision as hdlding, by 
implication that the provision 
quoted from the act of 1887 was 
applicable to all defendants except 
aliens and corporations of foreign 
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Of course this 


countries. The courts still declined, 
in numerous instances, to assume 
jurisdiction in infringement suits 
where the defendant was a citizen 
of the United States and was sued 
in a district of which he was not 
an inhabitant. Union Switch, etc., 
Co. v. Hall Signal Co., 65 Fed. 625; 
Donnelly v. U. S. Cordage Co., 68% 
Fed. 613. Although it was decided 
in Smith y. Sargent Mfg. Co., 67 
Fed. 801, that the MHohorst Case 
was applicable to all infringement 
Suits, the contrary doctrine was fol- 
lowed thereafter in this district in 


at least two unreported cases. Na- 


tional Button Works y. Wade, 72 
Fed, 298. This was the situation 
when, in December, 1895, the case 


of In re Keasbey, etc., Co., 160 U. 
S. 221,°16 SCt 273, 40 L. ed. 402, 
was decided. Although that case 
arose under the act of March: 3, 
1881, and related to the infringe- 
ment of a trade-mark, the court 
took occasion to comment upon and 
restate its decision in the Hohorst 
Case in language so plain that the 
circuit courts were no longer in 
doubt as to the scope of the deci- 
sion. The court says (page 230, 160 
U. S., page 275, 16 Sup. Ct., and 
page 405, 40 L.eed.): ‘It was a suit 
for infringement of a patent right, 
exclusive jurisdiction of which had 
been granted to the circuit courts of 
the United States by section 629, el. 9, 
and section 711, cl. 5, of the Revised 
Statutes, re-enacting earlier acts of 
Congress; and was therefore not af- 
fected by general provisions regu- 
lating the jurisdiction of the courts 
of the United States, concurrent with 
that of the several states,’ The 
circuit courts accepted this state- 
ment as a definitive settlement of 
the vexed question, and thereafter 
it was held that the act of 1887 
did not affect infringement suits 
and that the jurisdiction was as 
broad as it had been before the pass- 
age of that act. Van Patten v. Chi- 
cago, ete., R. Co., 74 Fed. 981, 989; 
Earl v. Southern Pac. Co., 75 Fed. 
609 [aff 82 Fed. 690, 27 CCA 185]; 
National Button Works y. Wade, 
Supra; Westinghouse Air-Brake Co. 
v. Great Northern R. Co., 84 Fed. 9. 
Accordingly any district where the 
defendant happened to be served, no 
matter how distant from his home 
or the place of infringement, was a 
proper one in which to begin the 
action.” Bowers v. Atlantic, ete., 
Co., 104 Fed. 887, 889. 

95. Jud. Code § 51. 

[a] The argument that the limi- 
tation to the district of the residence 
of either plaintiff or defendant does 
not apply to cases of exclusively 
federal jurisdiction is founded upon 
the language of the act of 1887-1888 
which speaks only of so much of the 
Civil jurisdiction of the circuit court 
as is “concurrent with the courts of 
the several states.” See In re Ho- 
horst, 150 U..S. 653, 14 SCt 221, 37 L. 
ed. 1211. The words quoted are omit- 
ted from the corresponding provi- 
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‘‘such’’ federal court on the claim if no assignment 
had been .made,®® it has been held that this not 
only limits the jurisdiction of the court as a fed- 
eral court,1 but that it limits the jurisdiction of 
the particular federal court in which suit may be 
brought, so that an assignee cannot sue in the dis- 
trict of his residence, or any other district, unless 
his assignor could have sued in that district.2 Other 
cases take a contrary view, and hold that, where 
the assignnor could have sued in a federal court, 
the assignee is not limited to the district in which 
the assignor could sue, but, as in other cases where 
the requisite diversity of citizenship exists, may 
sue in the district where either he or defendant 
‘resides, regardless of the residence of the assignor;* 


sion in the present law; Jud. Code 
§§ 24, 51. 
96. Canton First Nat. Bank v. 


Williams, 252 U. S. 504, 40 SCt 372, 
64 L. ed. 690 [rev 260 Fed. 674, and 
foll U. S. v. Congress Constr. Coy, 
222 U. S. 199, 32 SCt 44, 56 L. ed. 
163]; U. S. v. Mooney, 116 U. S. 104, 
6 SCt_304, 29 L. ed. 550; St. Louis, 
etc, R. Co. v. Samuels, 211 Fed: 
588, 128 CCA 188; U. S. v. New Jer- 
sey Standard Oil Co., 152 Fed. 290; 
Lewis Blind Stitch Co. v. Arbetter 
Felling Mach. Co., 181 Fed. 974; Le- 
derer yv. Ferris, 149 Fed. 250. 

[a] District where defendant 
found.—(1) Under former statutes, 
the suit could be brought either in 
the district of which defendant was 
an inhabitant, or in any district in 
which he was found. Act March 3, 
1875, (18 U. S. St. at L. 470 c 137 § 1); 
Judiciary Act, 1789 (1 St. at L. 13); 
Ex p. Des Moines, ete.,. R. Co:, .. 103 
U. S. 794, 26 L. ed. 461; McMicken 
v. Webb, 11 Pet. (U. S.) 25, 9 L. ed. 
618; Chaffee v. Hayward, 20 How. 
(UO. 8S.) 208, 15 L. ed. 804; Toland 
v. Sprague, 12 Pet. (U. S.) 300, 9 L. 
ed. 1093. (2) By special act par- 
ticular classes of cases may be 
brought in the district where de- 
fendant is found. See statutory pro- 
visions. See also Copyright and 
Literary Property § 383; Patents [30 
Cye 993]; and other special titles in 
this work. 

Provisions as to particular actions 
oF proceedings see Jud. Code §§ 40— 


97. 
98. 


See supra § 13, 

Davidson Bros, Marble Co. v. 
U. S., 213 U. S. 10, 29 Sct 324, 53 
Led.) 675° UT Say ve Northern Pac. 
R. Co., 1384 Fed. 715, 67 CCA 269; 
U. S. v. O’Brien, 120 Fed. 446; U. S. 
v. S._ P. Shotter Co., 110 Fed. & 
[app dism 188 U. S. 742, 23 Sct 848, 
47 L. ed. 678]; U.S, v. Southern Pac. 
R. Se aad Fed. 297. 

99, ud. Code § 24 (1); Rev. St. 
§ 629. See infra § 71. ; 

1. See infra § 71. 

2. Waterman y, Chesapeake, ete., 
R. Co., 199 Fed, 667; Consolidated 
Rubber Tire Co. v. Ferguson, 183 
Fed. 756, 106 CCA 330, See Cincin- 
nati, etce., R. Co. v, Orr, 215 Fed. 
261 (which apparently states the 
rule of the text, but which approves 
and follows Stimson y, United Wrap- 
ping Mach. Co., 156 Fed. 298, which 
is directly to the contrary, and dis- 
approves Waterman vy. Chesapeake, 

R. Co., supra, which fully ap- 
proves the rule). 

3. Ferguson y. Consolidated Rub- 
ber Tire Co., 169 Fed. 888; Stimson 
v. United Wrapping Mach. Co., 156 
Fed. 298 [foll Whitman v. Taubel, 
168 Fed. 1023]; Bolles y. Lehigh Val- 
ley R. Co., 127 Fed. 884. 
Nevada Co. 


Loews 
330] (where this 
assignors was held to be jurisdic- 
tional and to have “no relation to 


the clause of the statute relating to- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ed ed 


§§ 17-21] 


and the latter seems to be the better view.‘ 
question frequently arises in removal cases. 

[§ 18] b. Where Coparties Reside in Different 
Where jurisdiction 
rests on the ground of diverse citizenship,’ and 
there are several coplaintiffs or codefendants. and 
parties on the same side are citizens of different 
states, the rule is that all the parties on one side 
must be capable of suing, or of being sued, in the 
district where the action is brought,’ unless the 


States °—(1) General Rule. 


objection to the venue is waived.® 
[§ 19] (2) Plaintiffs, 


resides.?° 


[§ 20] Defendants. 


(3) 


the district in which suits may be 
brought’); Pepper v. Rogers, 128 
Fed. 987 (to same effect). 

[a] Reason for rule.—The fed- 
eral courts having general jurisdic- 
tion by reason of the required diver- 
sity of citizenship, the venue pro- 
vision might have been waived, and 
in that sense the assignor might 


have maintained the action in the 
particular court. Ferguson v. Con- 
solidated Rubber Tire Co., 169 Fed. 


888; Bolles v. Lehigh Valley R. Co., 
i27 Fed. 884. 

4 [a] Considerations in support 
of text.—(1) It isa cardinal rule that 
“statutes are to be construed as they 
were intended to be understood when 
they were passed.” Schuyler County 
Va-Thomas, 98: U. S: 172), 25° L. ed: 
88. The provision in Jud. Code § 24 
in regard to suits by assignees 
originally appeared in the Judiciary 
Act of 1789 (1 St. at L. 78 c 20 § 11). 
The phrase ‘in such court” is a 
part of the provision in § 11, and 
has been used in all subsequent ju- 
diciary acts dealing with the subject, 
including Jud. Code § 24. That phrase 
in Judiciary Act 1789 § 11, above 
cited, meant, as clearly as if it 
had been so expressed, “in a federal 
circuit court,” the entire section re- 
lating to ‘original cognizance” of 
that court; it would be unreason- 
able to extend the phrase “in such 
court” specifically to the court in the 
district in the residence of defend- 
ant, for by the very terms of the 


same section an enactment with that! 


end in view was unnecessary, since 
the section required all __ suits, 
“whether by assignors or assignees, 
to be brought in the district of the 
residence of defendant. In other 
words, not until the Judiciary Act 
of 1887-1888 (25 St. L. 434 c 137 § 1) 
permitting suits founded on diverse 
citizenship to be brought in the dis- 
trict of the residence of plaintiff 
could any assignment be made for 
the purpose of enabling an assignee 
to sue in a district in which the as- 
signor was precluded from suing. 
Furthermore, the venue provisions i 
Jud. Code § 51 were in that code for 
the first time given a separate sec- 
tion; in all prior judiciary acts they 
were united with the jurisdictional 
provisions in a single section. In 
making this more scientific arrange- 
ment it is hardly possible to conceive 
that the committee framing the Ju- 
dicial Code regarded any part of the 
law relating to venue as still re- 
maining in Jud. Code § 24 in con- 
nection with suits by assignees, and 
made no allusion to it in Jud. Code 
§ 51 or in the note thereto. (2) 
“As before stated, this controversy 
was one of federal cognizance as it 
existed between the original parties. 
The statute could hardly have in- 
tended to deny jurisdiction simply 
because the venue is laid in a dif- 
ferent district from the one which 
would have been selected had no as- 


f _ Where coplaintiffs are 
residents of different states, the action can be 
brought only in the district in which the defendant 


Where several de- 
fendants, although not citizens of the same state, 
are all citizens of states other than that of which 
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This 


rendered.!7 
Aig os Co 


signment been made. The assignor 
and the defendant are citizens of 
different states; so are the assignee 
and defendant. The plaintiff, as such 
assignee, could sue the defendant 
in the United States Circuit Courts 
of Pennsylvania. This is conceded, 
but it is said that the plaintiff can- 
not sue in this district because his 
assignor could not do _ so. This 
contention loses sight of the fact 
that this court might have had juris- 
diction of the sujt between the origi- 
nal parties ifgthe defendant had 
consented to be sued here.’ Bolles 
v. Lehigh Valley R..Co., 127 Fed. 
884, 885. 

5. See Removal of Causes [34 Cyc 
1263]. 

6. Codefendants residing’ in dif- 
ferent districts in same state see in- 
fra § 20. : 

7. See infra §§ 59-76. 

8. Sweeney v. Carter Oil Co., 199 
US: 262,526 SCt 557 50 id ed. 178; 
Greeley v. Lowe, 155 U. S. 58, 15 SCt 
24, 39 L. ed. 69; Shaw v. Quincy Min. 
Co;i145. U.S 444,50 129 SCtl 935,536 
L. ed. 768; Smith v. Lyon, 133 U. S. 
315, 10 SCt 303, 33 L. ed. 635; Penin- 


sular Iron Co. v. Stone, 121 U. S. 
631,'°7. SCt 1010}. :30° Lio ed. 1020); 
Grover, etc., Sewing Mach. Co, v. 


Florence Sewing Mach, Co., 18 Wall. 
(OY Sin 538so.217 Lye eds 91430'Sus- 
quehanna, etc., R., ete., Co. v. Blatch- 
ford, 11 Wall. (U. S.) 172, 20 L. ed. 
179; Northern Indiana R. Co. v. 
Michigan Cent. R. Co., 15 How. (U. 
S.) 2338, 14 L. ed. 674; Commercial, 
etc., Bank v. Slocomb, 14 Pet, (U. S.) 
60, 10 L. ed. 354; New Orleans v. 
Winter, 1 Wheat. (U. S.) 91, 4 L. ed. 


44; Poorman v. Cleveland, etc, R. 
Co., 255 Fed. 987; Turk y. Illinois 
Cent. R.*Co., 218 Fed. 315, 134 CCA 


111; McAuley v. Moody, 185 Fed. 144; 
Tice v. Hurley, 145 Fed. 391; Jen- 
kins v. York Cliff Impr. Co., 110 
Fed. 807; Lengel v. American Smelt- 
ing, etc., Co., 110 Fed. 19; Lancaster 
v. Asheville St. R. Co., 90 Fed, 129; 
Elkhart Nat. Bank v. Northwestern 
Guaranty Loan Co., 87 Fed. 252, 30 
CCA 632; Excelsior Pebble Phosphate 
Co. v. Brown, 74 Fed. 321, 20 CCA 
428; Duchess d’Auxy v. Porter, 41 
68; Jackson v. Burlington, etc., 
29 Fed. 474. See also infra 


10. Sweeney v. Carter Oil Co., 199 
WHSE252) 26). SCt.-55, 910) Moledss 178; 
McCormick Harvesting Mach. Co. v. 
Walthers, 134 U. S. 41, 10 SCt 485, 33 
L, ed. 833; Smith v. Lyon, 133 U. S. 
315, 10 SCt 303, 33 L. ed. 635; Poor- 


man vy. Cleveland, ete., R. Co., 255 
Fed. 987. See also cases supra § 18 
note 8. 


11. See infra :§ 62. 

[a] An objection of a defendant 
who is a nonresident of the district 
in which the action is brought “is 
not to the jurisdiction of a federal 
court, but to the jurisdiction over 


' Dick v. Foraker, 
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plaintiff is a citizen, the diversity of citizenship 
necessary to confer federal jurisdiction exists;11 and 
the action may be brought in the district of the 
residence of either defendant,!2 and may proceed to 
judgment against defendant or defendants who re- 
side in such district '* and such nonresident defend- 
ants aS may appear generally.4 
fendants who do not appear are not concluded or 
prejudiced by the judgment rendered,® and if a 
nonresident defendant raises an objection to the 
jurisdiction, based on his nonresidence, the suit 
must be dismissed as to him.1® 

Indispensable parties. Where nonresident defend- 
ants who do not appear are indispensable parties, 
and their rights would necessarily be affected by 
any decree rendered in the suit, no decree can be 


Nonresident de- 


Where More than One District in 


him of the court of the particular 
district; that is, the objection is to 
the venue. He asserts the personal 
privilege not to be sued in a district 
other than that of his residence, 
Since the action is not brought in 
the district of the plaintiff’s resi- 
dence.” Camp v. Gress, 250 U. S. 
308, 311, 389 SCt 478, 63 L. ed. 997 
[mod 244 Fed. 121, 156 CCA 549]. 
See also infra § 107. : 
12. Jennings v. Smith, 232 Fed. 
921 [rev on other grounds 238 Fed. 
48, 151 CCA 124]; Rawitzer v. Wyatt, 


40 Fed. 609; Wiggins v. Huropean, 
ete.,, Ri Co., 29 Ey Cas. No: ° 17,626, 
1 Hask, 122, 

13. Jud. Code 505 Camp “-wA 


Gress, 250 U. S. 308, 39 SCt 478, 63 
L. ed. 997 [aff on this point 244 
Fed. 121, 156 CCA 549]; Waterman v. 
Canal Louisiana Bank, ete., Co., 215 
U.S. 33, 30 SCt 10, 54 L. ed. 80; 
155 U. S. 404, 15 
SCt 124, 39 L. ed. 201; Jones v. An« 
drews, 10 Wall. (U. S.) 327, 19 lL. ed. 
935; Vattier v. Hinde, 7 Pet. (U. S.) 
252,.8 L. ed. 675; Brown v. Crawford, 
252 Fed, 248; Calder v. Rosenthal, 
ete. Co., 250. Fed. 507;. Camp v. 
Gress, 244 Fed. 121, 156 CCA 549 
[mod on other grounds 250 U. S. 308, 
39 SCt 478, 63 L. ed. 997]; Broug- 
ham v. Blanton Mfg. Co., 243 Fed. 
503, 156 CCA 201 [rev on other 
grounds 249 U. S. 495, 39 SCt 363, 
63 L. ed. 725]; Ostrander v. Blandin, 
211 Fed. 733; McAdlley v. Moody, 
185 Fed. 144; Richmond Cedar Work 
v. Buckner, 181 Fed. 424; Plume, oto 
Mfg. Co. v. Baldwin, 87 Fed. 785; All- 
nut v. Lancaster, 76 Fed. 131; Smith 
v. Atchison, etc., R, Co., 64 Fed. 1; 
Bensinger Self-Adding Cash Regis- 
ter Co. v. National Cash Register 
Co., 42 Fed. 81; Hazard v. Durant, 19 
Fed. 471; Gray v. National SS. Co., 
10 F. Cas. No. 5,726 [aff 115 U. S. 
ING; 15) SCt711146, 29 “srediies0ogt 

14. Jones v. Andrews, 10 Wall. 
GURMS:) 327,019 Medsrgs5: 

15. Jud. Code § 50; 
etcumR. Cosy atLetson, 2! Hows Ga 
S.) 497, 11 L. ed. 358; Cameron v. 
McRoberts, 3 Wheat. (U. S.) 591, 4 
L. ed. 467. See also Equity § 351. 

16. Camp v. Gress, 250 U. §. 
308, 39 SCt 478, 68 L. ed. 977 [rev 
on this point 244 Fed. 121, 156 CCA 
549]; Bensinger Self-Adding Cash 
Register Co. v. National Cash Regis- 
ter Co., 42 Fed. 81. 

17. Greeley v. Lowe, 155 U. S. 
58, 15 SCt 24, 39 L. ed. 69; Swan 
Land) iretes:. Co: oaviitFrank,’ 148) U. 
S., 603, 13 SCt 691, °387 L. ed. 577; 
Gregory v. Stetson, 133 U. S. 579, 
10 SCt 422, 33 L. ed. 792; Ribon v. 
Chicago, etc., R. Co., 16 Wall. (U. S.) 
446, 21 L. ed. 867; Jones v. Andrews, 
LO) Walle CUS .)2 9827, 1198 Ee edie 935% 
Barney v. Baltimore, 6 Wall. (U. S.) 
280, 18 L. ed. 825; Coiron v. Mil- 
laudon, 19 How. (U. S.) 1138, 15 L. ed. 
575; Shields v. Barrow, 17 How. (U. 
S.) 1380, 15 L. ed. 158; Russell v. 
Clark, 7 Cranch (U. S.) 69, 3 L. ed. 
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State. 


One Division. 


district.22 


Where a state contains more than one dis- 
trict, every suit not of a local nature, in the dis- 
trict court thereof,!® against a single defendant who 
ig an inhabitant of such state, must be brought in 
the district where he resides,!® and the same rule 
applies where there are several defendants all of 
whom reside in the same district.?° 
against two or more defendants residing in different 
districts may be brought in either district.21 

[§ 22] d. Where District Contains More than 
Where a district contains more than 
one division, every suit not of a local nature against 
a single defendant must be brought in the division 
where he resides, but if there are two or more de- 
fendants residing in different divisions of the dis- 
trict, it may be brought in either division and 
process may be served in the other divisions of-the 
Where a resident of the district sues 
a foreign corporation, jurisdiction being based sole- 
ly on diversity of citizenship, this provision of the 
statute does not control,?* but the action is properly 
brought in the division in which plaintiff resides, 
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[§ 23] 


An action 


that district.?9 


another division.”4 
district where plaintiff resides, it may be brought 
in any division of that district; it need not be 
brought in the division in which plaintiff resides.?6 
3. Actions by or against Corporations. 
The citizenship and residence of a corporation, for 
the purposes of federal jurisdiction and venue, is 
in the state where it is incorporated,?* and it is 
liable to be sued in the proper district of that 
state by a citizen of another state;?7 or where fed- 
eral jurisdiction is based solely on diverse citizen- 
ship, a citizen of one state may sue a nonresident 
corporation in the federal court sitting in the state 
and district where plaintiff resides,?* provided of 
course it can be found and served with process in 


as [$§ 21-23 


Where suit is brought in the 


A corporation is not\a resident, 


citizen, or inhabitant of a state in which it has 
not been incorporated, within the meaning of the 
provision that an action must be brought in the 
district of which defendant is an inhabitant, or 
when the ground of jurisdiction is diverse citizen- 
ship, in the district of the residence of either 


although the corporation is engaged in business in | plaintiff or defendant,%° although it is engaged in 


271; 
144; 


McAulay v. Moody, 185 Fed. 
Collins Mfg. Co. v. Ferguson, 
54 Fed. 721. See also Equity § 351. 

[a] Mllustration.—A stockholder 
who is a citizen and resident of 
Pennsylvania cannot maintain a suit 
in a federal court in the district of 
New Jersey against the corporation, 
which is a citizen of New Jersey, 
and its directors and third persons, 
who are citizens and residents of an- 
other state, to set aside or enjoin 
the enforcement of an alleged illegal 
contract made by the directors on 
behalf of the corporation with their 
codefendants, where timely objec- 
tion is made by the nonresident de- 
fendants who in such case are indis- 
Lengel v. Amer- 
Co.,. 110 “Hed: 


pensable parties. 
ican Smelting, ete., 
19 


18. Jud. Code § 52. 
Local or transitory actions gen- 
erally see infra § 


19. Jud. Code § 52; Primos Chem- 
ical Co. v. Fulton Steel Corp., 254 
Fed. 454; Lukosewicz v. Philadel- 
phia, etc., Coal, etc., Co:, 232 Fed. 
292; WVitkus v. Clyde SS. Co., 232 
Fed. 288. 3 

[a] “Inhabitant” and “resides” 


are used to express the same idea, 
that is, domicile. U. S. v. Gronich, 
211 Fed. 548. 

[b]) Rule applies to action for 
death brought by alien against cor- 
poration. Colosino v. Pittsburgh, 
etc., R.'Co., 210 Fed. 550. 

20. Seidenbach v. Hollowell, 21 
¥F. Cas. No. 12,6385, 5 Dill. 382. 

21. Jud. Code § 52; Petri v. F. 
E. Creelman Lumber Co., 199 U. 8S. 
487, 26 SCt 133, 50 L. ed. 281; Bank 
of Commerce etc., Co. v. McArthur, 
248 Fed. 1388; Jennings v. Smith, 
242 Fed. 561; Dudley v. Hawkins, 239 
Fed. 386; Doscher v. U. S. Pipe Line 
Co., 185 Fed: 959; John D. Park, 
ete., Co. v. Bruen, 133 Fed. 806; God- 
dard v. Mailler, 80 Fed. 422; Seiden- 
bach v. Hollowell, 21 F. Cas. No. 
12,635, 5 Dill. 382. 

[a] Joinder for jurisdictional pur- 
poses.— Jurisdiction cannot be vested 
in a court of a district other than 
that in which the real defendant 
resides by joining as defendants 
residents of such district who have 
no interest adverse to _ plaintiff’s 
claim and will not be affected by 
the judgment or decree rendered in 
the action. Sackett’s Harbor Bank 
Viabanny, wile ih. Cag, 4No! : 12/204 1% 
Bond 154. 

22, Jud. Code .§. 58. 

23. McCullough vy. United Grocers’ 
Corp., 247 Fed. 880; Kibbler v. St. 


Louis, ete, R. Co., 147 Fed. 879. 
24 McCullough v. United Gro- 

cers’ Corp., 247 Fed. 880. Contra 

Kibbler v. St. Louis, ete, R. Co., 


. Tennessee 
880; Kibbler v. St. 
Louis, ete, R. Co., 147 Fed. 879 
(where the suit failed only because 
defendant could not be found and 


Copper 


served in that division); Dinzy v. 
Illinois Cent. R. Co., 61 Fed. 49; 
Merchants’ Nat. Bank vy. Chatta- 


nooga Constr. Co., 53 Fed. 314. 
26. Male v. Atchison, ete, R. Co., 


(240 U.S)'97; 36 SCt. 351; 60 a. ‘ed. 


544; Harasimowicz v. Pennsylvania 
R. Co., 232 Fed. 295; Lukosewicz v. 
Philadelphia, etc., Coal, ete., Co., 232 
Fed. 292; Yanuszauckas v. Mallory 
SS. Co., 232 Fed. 132, 146 CCA 324; 
Adzenoska v. Erie R. Co., 210 Fed. 
571; Grabsky v. Belmont Coal Min. 
Co., 210 Fed. 558; Colosino vy. Pitts- 
burgh, ete, R. Co., 210 Fed. 550; 
Lemon v. Imperial Window Glass 
Co., 199 Fed. 927; Ware-Kramer To- 
bacco Co. v. American Tobacco Co., 
178 Fed. 117; Imperial Colliery Co. 
v. Chesapeake, ete., R. Co., 171 Fed. 
589; Memphis Cotton Oil Co. v. 
Illinois Cent. R. Co., 164 Fed. 290; 
U. S._v. Northern .Pac. R. Co., 134 
Fed. 715, 67 CCA 269 [rev 134 Fed. 
715, 67 CCA 269]; Olson vy. Buffalo 
Hump Min. Co., 130 Fed. 1017. See 
also infra § 67. 

27. Boston, etc., R. Co. v. Hurd, 
108 Fed. 116, 47 CCA 615, 56 LRA 
193 [certiorari den 184 U. §S. 700, 
22 SCt_ 939, 46 L. ed. 765]; Page v. 
Fall River, ete, R. Co. 31 Fed. 
257; Culbertson v. Wabash Nav. Co., 
6 F. Cas. No. 3,464, 4 Mclean 544: 
Minot vy. Philadelphia, etc. R. Cog 
17 F. Cas. No, 9,645, 2 Abb, 323, 7 
Phila. (Pa.) 555 [aff 18 Wall 206, 
21 L. ed. 888]. See also infra § 67. 

28. McCormick Harvesting Mach. 
Co, v. Walthers, 134 U. S. 41, 10 SCt 
485, 33 L. ed. 833; Boultbee v. Inter- 
national Paper Co., 229 Fed. 951, 144 
CCA 233; Hagstoz v. New York Mut. 
L. Ins. Co., 179 Fed. 569; Gale v. 
Southern Bldg., etc., Assoc., 117 Fed. 
732; Boston, ete. R. Co. v. Hurd, 108 
Fed. 116, 47 CCA 615, 56 LRA 193 
[certiorari den 184 U. S. 700, 22 Sct 
939, 46 lL. ed. 765]; Fairbank v. 
Cincinnati, ete., R. Co., 54 Fed. 420, 
4 CCA 403, 38 LRA 271; Rawley. v. 
Southern Pac. R. Co., 33 Fed. 305. 

[a] Where the state of plaintiff’s 
residence has more than one district, 
service on the corporation in the 
district of plaintiff's residence con- 
fers jurisdiction. Twin Lakes Land, 


etc., Co. v. Dohner, 242 Fed. 399, 155 
CCA M17 5% 

[b] An'action by an alien against 
a corporation must be brought in 


the proper district of the state 
where defendant is incorporated. 
Lukosewicz v. Philadelphia,  ete., 


Coal, etc., Co., 232 Fed. 292. 

[c] A citizen of Mexico cannot 
Sue a Connecticut corporation in the 
circuit court for the southern dis- 
trict of California, although the cor- 
poration has an officer and a manag- 
ing agent in such district. Denton 
v. Mexico. International Co., 36 Fed. 
1, 18 Sawy. 355. 

[ad] Action by United States.— 
Jurisdiction of an action by the fed- 
eral government against a corpora- 
tion is not dependent on diverse citi- 
zenship and hence can be brought 
only in the district where defendant 
is incorporated. U.S, v. S. P. Shot- 
ter Co., 110 Fed. 1 [app dism 188 
U. S. 742, 23 SCt 848, 47 L. ed. 678]. 
See also U. S. v. Southern Pac, R. 
Co., 49 Fed. 297 (where Mr. Justice 
Harland held that the provision as 
to cases of diverse citizenship does 
not apply, but that a corporation is 
an inhabitant of any state in which 
it has a usual place of business, on 
which latter point the case is of 
course overruled). 

29. 
porations see Corporations §§ 4077— 
4101, 4126-4150. 

30. In re Keasbey, etc., Co., 160 
Us (S.52224, be SCR 273) 8 40ttne leas 
402; McNeely v. BH. I. Du Pont de 
Nemours Powder Co., 263 Fed, 252; 
Burdis v. Consolidated Coal Co., 251 
Fed. 673; Yanuszauckas v. Mallory 
SS. Co., 282 Fed. 132, 146 CCA 324; 
Revett v. Clise, 207 Fed. 673; Lemon 
v. Imperial Window Glass Co., 194 
Fed. 927; L. G. McKnight, ete; 1Co; 
v. Cramer Furniture Co., 189 Fed. 48, 
110 CCA 612; Consolidated Rubber 
Tire Co. v. Ferguson, 183 Fed. , 756, 
106 CCA 330; Newell v. Baltimore, 
etc., R. Co., 181 Fed. 698; Imperial 
Colliery Co, v. Chesapeake, ete aR 
Co., 171 Fed. 589; Memphis Cotton 
Oil Co. v, Illinois Cent. R. Co., 164 
Fed. 290; U. S. v. Northern Pac. R. 
Co., 184 Fed. 715, 7 CCA 269; Wolff 
v. Choctaw, etec., R. Co., 133 Fed. 601; 
Weed v. Centre, etce., R. Co., 132 Fed. 
151; Weller v. Pennsylvania R. Co., 
113° Fed. 502; Ellsworth Trust 
Co, v. Parramore, 108 Fed. 906, 48 
CCA 132; Averill v. Southern R. Co., 
75 Fed. 736; Rust v. United Water- 
works Co., 70 Fed. 129, 17 CCA 16; 
Dinzy v. Illinois Cent. R. Co., 61 
Fed. 49; National Typographic Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Service of process on cot 


t 


§ 23] 


N 


business in such state,?! and has appointed an agent 
on whom it has consented process may be served,>? 
I But where the right 
to maintain the suit within a particular federal dis- 
trict does not depend upon the corporation being 
a resident or inhabitant of that distriet, a corpora- 
tion may be sued in any district where it can 
be found and served with process, although located 
in a state other than that of its incorporation.*+ 
This rule applies where the jurisdiction rests solely 


as required by local statute.%8 


upon diverse citizenship, and the 


v. New York Typographic Co., 44 
Fed. 711; Myers v. Murray, 43 Fed. 
695, 11 LRA 216; Booth vy. St. Louis 
Fire-Engine Mfg. Co. 40 Fed. 1; 
Filli v. Delaware, ete., R. Co., 37 
Fed. 65; Jessup v. Illinois Cent. R. 
Co., 36 Fed. 735; Eaton v. St. Louis 
Shakspear Min., ete., Co., 7 Fed. 139, 
2 McCrary .362; Myers v. Dorr, 17 
i. as. No. 9,985,435, blatcht., 22: 
Pomeroy v. New York, etc., R. Co., 19 
FE.’ Cas.” No. 11,261, 4° Blatchf. °120. 
See also infra § 67. 

“The law contemplates that every 
person or corporation shall have but 
one domicil, and in the case of the 
latter, it shall be in that state by 
whose laws it was created, and in 
that district where its general offi- 
ces are located.” Galveston, etce., 
Roy Co.n ve. Gonzales, 251 (U.S. 496, 
506, 14 SCt 401, 38 L. ed. 248. 

[a] Railroad corporations (1) are 
under the laws of Georgia inhab- 
itants of all the counties through 
which their roads-run. East Ten- 
nessee, ete., R. Co. v. Atlanta, etc., 
R. Co., 49 Fed. 608, 15 LRA 109 [foll 
Davis v. Central R., etc., Co., 7 
Ga. 323]. (2) But, although such 
a law may exist in a state, yet it 
if is also provided by statute that 
the public office which every rail- 
road is required to maintain shall 
be considered its domicile, it must 
be sued by an alien in the district 
where such office is located. Gal- 


veston, ete. R. Co. v. Gonzales, 151 
Wer S57 496,414) SC) 401,, 38) Lio yed. 
248. See infra § 24. (8) In the 


absence of any charter provision on 
the subject the principal office and 
domicile of such a corporation for 
the purposes of a suit in the federal 
courts are in the district where its 
stockholders and directors’ meetings 
are held, and the records thereof 
kept, together with the stock certifi- 
eate book and where the principal 
officers have their offices. Texas, 
etc., R. Co. v. Interstate Commerce 
Commn., 162 U. S. 197, 16 SCt 666, 
40 L. ed. 940 [rev 57 Fed. 948, 6 CCA 


653]. 
[b] Suit for receivership and to 
enforce stockholders’ liability. — 


Where the jurisdiction depends on 
diverse citizenship, the federal courts 
of the residence of stockholders of 
an insolvent corporation, organized 
under the laws of another state, have 
no jurisdiction of a suit brought by 
a ereditor of the corporation for an 
accounting and a receivership, and 
to enforce the individual liability of 
the stockholders, if the corporation 
has not voluntarily appeared in the 
action. In such case the nonresi- 
dent corporation cannot be compelled 
to appear. Elkhart Nat. Bank v. 
Northwestern Guaranty Loan Co., 84 
Fed. 76 [foll Smith v. Lyon, 133 U. 
S. 315, 10 SCt 303, 33 L. ed. 635; 
Interior Constr., etc., Co. v. Gibney, 


160 U. S. 217, 16 SCt 272, 40 L. ed. 
401]. 

31. In re Keasbey, ete., Co. 160 
Wis! 221, 16)SCt. 273, 40cL., ed. 402; 
Galveston, ete, R. Co. v. Gonzales, 
151 “Ul yS) (496,°014 -SCt)401,):38) L. 
ed. 248; In re Hohorst, 150 188 2 1SB 


53, 1 t 221, 37 L. ed. 1211; South- 
eg Bae ec v. Denton, 146 U.S. 202, 
13 SCt 44, 36 L. ed, 942; Shaw v. 
Quincy Min. Co., 1452S 444, 12 
SCt 935, 36 L. ed. 768; McCormick 
Harvesting Mach, Co. v. Walthers, 


, 639; 
Ins. Co., 163 Fed. 82; Wolff v. Choc- 
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suit is brought 


134 U.S. 41) 10) SCty.485,.133 las. ed. 
833; McNeely v. E. I. Du Pont de 
Nemours Powder Co., 263 Fed. 252; 
Vitkus,,v.i Clyde. SS. :(Co., 
288; Yanuszauckas vy. Mallory SS. 
Co., 232 Fed. 132, 146 CCA 324; 
Revett v. Clise, 207 Fed. 673; Bald- 
Win v. Pacific Power, etc., Co., 199 
Fed. 291; -American Stoker Co. v. 
Underfeed Stoker Co., 182 Fed. 642 
[aff 188 Fed. 314, 110 CCA 292]; 
Peale v. Marian Coal Co., 172 Fed. 
Tierney v. Helvetia Swiss F. 


taw, etc., R. Co., 133 Fed. 601; West- 


inghouse Electric, etc., Co. v. Stan-} 


ley Electric Mfg. Co., 116 Fed. 641; 
Freeman v. American Surety Co., 116 
Fed. 548; U.S. v..S. P. Shotter Co., 
110 Fed. 1 [app dism 188 U. S. 742 


mem, 23 SCt 848 mem, 47 L. ed. 
678 mem]; reeror ss Trust + Cos. vs 
Parramore, 1 Fed. 906, 48 CCA 


132; Gorham Mfg. Co. v. Watson, 74 
Fed. 418; Rowbotham vy. George P. 
Steele Iron Co., 71 Fed. 758; Donnelly 
v. U. S. Cordage Co., 66 Fed. 613; 
Cramer v. Singer Mfg. Co., 59 Fed. 
74; National Typewriter Co. v. Pope 
Mfg. Co., 56 Fed. 849; Central Trust 
Co. v. Virginia, etce., Steel, etc., Co., 
55 Fed. 769; Adriance v. McCormick 
Harvesting Mach. Co., 55 Fed. 287; 
St. Louis R. Co. v. Pacific R. Co., 52 
Fed. 770; Campbell v. Duluth, etce., 
R. Co., 50 Fed. 241; Bensinger Self- 
Adding Cash Register Co. v. National 
Cash Register Co., 42 Fed. 81; Booth 
v. St. Louis Fire-Engine Mfg. Cu.,, 
40 Fed. 1; Filli v. Delaware, etc., 
R. Co., 37 Fed. 65; Preston v. Fire- 
Extinguisher Mfg. Co., 36 Fed. 721; 
Connor v. Vicksburg, ete. R. Co.,, 
386 Fed. 273, 1 LRA 331; Denton v. 
Mexico International Co., 36 Fed. 
1, 13 Sawy. 355; Gormulily, ete., Mfg. 
Co. v. Pope Mfg. Co., 34 Fed. 818; 
Halstead v. Manning, 34 Fed. 565; 
Fales v. Chicago, etc., R. Co., 32 Fed. 
673; Pacific R. Co. v. Missouri Pac. 


R. Co.,. 23 Fed. 565; Eaton v.. St. 
Louis Shakspear Min., etc., Co., 7 
Fed. 139, 2 McCrary 362; Southern, 


etc., Tel..Co. v. New Orleans, etc., R. 
Co., 22 F. Cas. No. 13,185. ;, See: also 
infra § 67. Contra Shainwald v. Da- 
vids, 69 Fed. 704; U. S. v. Southern 
Pac. R. Co., 49, Fed., 297; Miller. v. 
Eastern Oregon Gold Min. Co., 45 
Fed. 345 [app dism 159 U. S. 252 
mem, 15 SCt 1039 mem, 40 L. ed. 140 
mem]; Zambrino v. Galveston, etc, 
R. Co., 38 Fed. 449 (where juris- 
diction was maintained over a Texas 
corporation in the western district 
of Texas, although its principal of- 
fice was in the eastern district of 
Texas). 

32. Southern Pac. Co. v. Denton, 
146.U; Si 202,113 SCt; 44,), 86 »L. ;ed. 
942; Hagstoz v. New York Mut. L. 
Ins. Co., 179 Fed. 569; Ware-Kramer 
Tobacco Co. v. American Tobacco 
Co., 178 Fed. 117; Wolff v. Choctaw, 
etc., R. Co., 183 Fed. 601; Olson v. 
Buffalo Hump Min. Co., 130 Fed. 
1017; Platt v. Massachusetts Real- 
Est. Co., 103 Fed. 705; Rowbottam 
v. George P. Steele Iron Co., 71 Fed. 
758. And see cases supra note 31; 
and infra § 67. Contra Shainwald v, 
Davids, 69 Fed. 704; Gilbert v. New 
Zealand Ins. Co. 49 Fed. 884, 15 
LRA 125; U.S. v. Southern Pac. R. 
Co., 49 Fed. 297; Consolidated Store- 
Service Co. v. Lamson Cons, Store- 
Service Co., 41 Fed. 833; Riddle v. 


in the district where plaintiff resides; 
suit is one within the exclusive jurisdiction of the 
federal courts,?* according to some decisions but 
not according to others;7 where the suit is against 
an alien corporation ;** where the suit is to enforce 
a legal or equitable lien upon, or claim to, real ,or 
personal property within the district where suit is 
brought ;°° where the suit is one of a class in which 
the statute specially provides in what district the 
suit may or must be brought, and it is brought in* 
that district ;*° where defendant consents, or waives 


232 Fed. ; 
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where the 


New York, ete., R. Co., 39 Fed. 290. 

33. See Corporations § 3960. 

34, See cases infra notes 35-41. 

“The question raised must be de- 
termined by the principles of the fed- 
eral decisions, even if such service 
as was had would be upheld as suffi- 
cient in the state courts.” Barrow 
SS. Co... v. Kane,’ 170 U. ‘S, 100,, 18 
SCt 526, 42 L. ed. 964. By these 
decisions it is settled that before 
a foreign corporation is subject to 
suit in a state, in general, two things 
must occur: (1) The corporation 
must be doing business in the state; 
and (2) process must be served there 
on the agent who represents it in 
business there. Peterson vy. Chicago, 
ete; “Co. 205 U.S. 36427) SCt=5i3; 
51 L. ed. 841.” Michigan Aluminum 
Fdy. Co. v. Aluminum Castings Co., 
190 Fed. 879, 883. 

[a] The record must show that 
the corporation is engaged in busi_ 
ness in the district in which suit 
is brought. Dobson vy. Farben- 
fabriken, 206 Fed. 125. 

Presence in state or district for 
purpose of service of process see 
Corporations §§ 4078-4097. 

35. Washington-Virginia R. Co. 
v. Philadelphia Real Est. Trust Co., 
238 U.S, 185; 35 SCt 818, 59 Li. ed. 
1262 [aff 204 Fed. 678]; Empire Fuel 
Co. v. Lyons, 257 Fed. 890, 169 CCA 
40 (removal case); Walsh v. Atlantic 
Coast Line R. Co., 256 Fed. 47; Cody 
Motors Co. v. Warren Motor Car Co., 
196 Fed. 254; Noel Constr. Co. Vv. 
Smith, 193 Fed. 492; Hagstoz v. New 
York Mut. L. Ins. Co., 179 Fed. 569; 
Kibbler “vy; »St., Louis; sete; Ro “Coy, 
147 Fed. 879; Barnes v. Western 
Union Tel. Co., 120 Fed. 550; Gale 
v. Southern Bldg., etc., Assoc., 117 
Fed. 732 [aff 130 Fed. 1021, 63 CCA 
684]; Dinzy v. Illinois Cent. R. Co., 
61. Fed. 49; Minford v. Old. Do- 
minion SS. Co., 48 Fed. 1; and cases 
supra note 2& See also supra § 17. 

86. See cases supra § 17 text and 
note 94. 

j 37. See supra § 17 text and note 
Be 

88. Barrow SS. Co. v. Kane, 170 
Ui: 100; 18 “SCty 5265 (42. aed: 
9645) In re Hohorst, 150° U.°S5 653; 
14 SCt 221, 37 L. ed. 1211; Smithson 
v. Roneo, 231 Fed. 349; Jarowski v. 
Hamburg-American Packet Co., 182 
Fed. 320, 104 CCA 548 [motion to 
vacate den 186 Fed. 332, 108 CCA 
410]; Gilbert v. New Zealand Ins. 
Co., 49 Fed. 884, 15 LRA 125 (de- 
cision correct but placed on ground 
that foreign corporation was an “in- 
habitant” of district); Miller v. 
Eastern Oregon Gold Min. Co., 45 
Fed. 345. 

Actions by or against aliens see 
infra § 24. 

39. Western Union Tel. Co. v. 
Louisville, etce., R. Co.. 229 Fed. 234; 
Elk Garden Co. v. T. W. Thayer Co., 
179 Fed. 556 (ejectment); Hldred v. 
American Palace-Car Co., 105 Fed. 
455, 45 CCA 1; Spencer v. Kansas 
City Stock-Yards Co., 56 Fed. 741 
(ejectment); Hast Tennessee, etc., 
RinCon v.,,Atianta,. “ete, Ri “Co, 149 
Fed. 608, 15 LRA 109 (railroad re- 
ceivership). See also infra § 27. 

40. Tyler Co. v. Ludlow-Saylor 
Wire Co., 236 U. S. 728, 35 SCt 458, 
59 L. ed. 808 (infringement of pa- 
tent); McKinnon Chain Co. v. Amer- 
jean. (Chain. ‘Coy, “Zoo Meda yous 
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objection to suit in the particular 


of which cases a corporation may be sued in a dis- 
trict other than that of its incorporation provided 
only it can be found and served in such district.” 
The rules as to when a corporation of one state 
may be found and served with process in another 
state are specially considered elsewhere in this 


work.*3 


A corporation created by an act of congress can 
the federal court of the district in 
which it has its principal offices and transacts its 
corporate business,** and not elsewhere.*® 

Where a state contains more than one district, 
a corporation created by that state is deemed a 
resident only of the district in which it keeps its 
principal office and transacts its general corporate 


be sued in 


pusiness, and, therefore, where its 


(infringement of patent); Frey v. 
Cudahy Packing Co., 228 Fed. 209 
(suit for violation of Clayton Anti- 
Trust Act); Michigan Aluminum 
Fdy. Co. v. Aluminum Castings Co., 
190 Fed. 879 (suit under Sherman 
Anti-Trust Act); U. S. v. Sheridan, 
119 Fed. 286 (suit against surety or 
bond of government contractor under 
the act of Aug. 13, 1894); Westing- 
house Mach. Co. v. Press Pub. Co., 


110 Fed. 254 (infringement of 
patent); L. E. Waterman Co. Vie 
Parker Pen Co., 100 Fed. 544 (in_ 
fringement of patent). See Jud. 
Code §§ 40-49; 51-57. See also supra 
17. 

41. Lukosewicz v. Philadelphia, 


ete, Coal, etc., Co.,. 232 Fed. 292; 0. 
S. v. American Bell Tel. Co., 29 Fed. 
1 


Waiver of objections to venue see 
infra § 107, 

42. See cases supra notes 34-41. 

[a] Under former laws, and until 
changed by the act of 1887-1888, any 
defendant could be sued in any dis- 
trict in which he could be found, 
and under this rule a corporation 
was “found” and could be sued in 
any state and district where it was 
doing business, and had an agent 
upon whom process could be served. 
New Engljand Mut. L. Ins. Co. v. 
Woodworth, 111 U. S. 138, 4 Sct 
364, 28 L. ed. 379; Ex p. Schollenber- 
Serey6 U8. 3869, 24 Tu. ed. 8533.0. S, 
Vv. Central Pac, R. Co.; 49 Bed. 304; 
U.S. Vv. Southern Pac: R: ‘Co. 49 
Fed. 297; Miller v. Eastern Oregon 
Gold Min. Co., 45 Fed. 345; Fother- 


,Spoon vy. Massachusetts Ben. Assoc., 


38 Fed. 625; Gormully, etc, Mfg. 
Co. vy. Pope Mfg. Co., 34 Fed. 818; 
Carpenter v. Westinghouse  Air- 
Brake Co., 32 Fed. 434; Hat-Sweat 


Mfg. Co. v. Davis Sewing Mach. Co., 
31 Fed. 294; U. S. v. American Bell 
Tel. Co., 29 Fed. 17; Hunter v. Inter- 
national R, Imp. Co., 26 Fed. 299; 
Elgin Canning Co. v. Atchison, etc., 
R. Co., 24 Fed. 866; Good Hope 
Co. v. Railway Barb Fencing Co., 
22° Hed. 635, 23 Blatchf. 43;. Mer- 
chants’ Mfg. Co. v. Grand Trunk R. 
Go:,, 13) Fed... 358, 21 Blatchf, 109; 
McCoy v. Cincinnati, etc., R. Co., 13 
Fed. 3; Mohr, etc., Co. v. Insurance 
Cos., 12 Fed. 474; Robinson  v. 
National Stock-Yard Co., 12 Fed. 361, 
20 Blatchf. 513; Blackburn v. Selma, 
GeC aut CO.) a5cb es: Cas, UNO. 467; .2 
Flipp. 525; Knott v. Southern L., Ins. 
Co., 14 KF. Cas. No. 7,894, 2 Woods 
479; Schollenberger v. Forty-Five 
Foreign:-Ins. .Cos., 21 EF. Cas’, Nov 
12,475a, 5 WklyNCas 405; Southern, 
etc., Tel. Co. v. New Orleans, ete., 
R. Co., 22 EF. Cas. No. 13,185; Thorn- 
burgh v. Savage Min. Co., 23 F. Cas. 
ING sO: U.S. Vv. Union Pact aR: 
Cons oe Cas. wNO.- 16,6007 8° Dil 
524; Williams v. Empire Transp. Co., 
DOH oes NO. Li 20,) 0° atin ke Ae 
533; Wilson Packing Co..v. Hunter, 
30 “Fh. Cas. No. 17,852, 4 Bann. &* Al 


For later cases, developments and changes in the law see cumulative Annotations, same title, 
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district ;#1 in all 


fendant.*® 
[§.,25] . 5. 


residence is the | prosecution and 


184, 8 Biss 429; Merchants’ Mfg. 
Co. v. Grand Trunk R. Co., 11 AbbN 
Cas (CNS RYS) SLs so. 

{[b] arlier cases now overruled 
held that a corporation could no¢ 
be “found” for jurisdictional pur- 
poses outside of the state which 
created it. Zambrino v. Galveston, 
etc., R. Co., 38 Fed. 449 (reviewing 
cases); Day v. Newark India-Rubbei: 
Migs LCOny us bie OAs NO sOrOSprenL 
Blatchf. 628; Hume y. Pittsburgh, 
etc., R. Co.,/12 F. Cas. No. 6,865, 8 
Biss. 34; Myers v. Dorr, 17 F. Cas. 
No. 9,988, 13 Blatchf. 27; Pomeroy v. 
New York, etc., Ro .Co.,'19' Ro Cas, 
No. 11,261, 4 Blatchf.. 120. 


43. See Corporations §§ 4077-4101; 
4126-4150. 
4%, In <re.. Dunn,” 212 7U," |S. /874; 


29 SCt 299, 58 Li. ed. 558}; Wolff v. 
Choctaw, etc., R. Co., 133 Fed. 601. 

45. Wolff v. Choctaw, etc., R. Co., 
133 Fed. 601. Contra Van Dresser v. 
Oregon R., etc., Co., 48 Fed. 202. 

[a] Reason for rule.—The juris- 
diction in such actions is not based 
solely on diverse citizenship, the ac- 
tion being one arising under the laws 
of the United States, and hence the 
action can be maintained only in the 
district of which defendant is an in- 
habitant, and that is the state and 
district in which its principal place 
of business is located. Wolff v. 
Choctaw, etc. R. Co., 133 Fed. 601. 
See also infra note 46; and supra 
note 44, 

46. Galveston, etc., R. Co. v. Gon- 
zales, 151 U. S. 496, 14 SCt 401, 38 


L. ed. 248; Primos Chemical Co. v. 
Fulton Steel Corp. 254 Fed. 454; 
Kuzma v. Witherbee, 232 Fed. 286; 
Grabsky v. Belmont Coal Min. Co., 
210 Fed. 553; Firestone Tire, etc., Co. 
v. Vehicle Equipment Co., 155 Fed. 


676; Weed v. Centre, etc, R. Co., 
132 Fed. 151; Gormully, ete, Mfg. 
Co. v. Pope Mfg. Co., 34 Fed. 818. 


Contra Zambrino v, Galveston, ete, 
R. Co., 38 Fed. 449; Locomotive BEn- 
gine Safety Truck Co. v. Erie R. Co., 
ne F. Cas. No. 8,452, 10 Blatchf. 

[a] Nonresident domestic cor- 
poration.—The residence of an at- 
torney appointed to accept service 
for a nonresident domestic corpora- 
tion under W. Va. Code § 2313, fixes 
the residence of the corporation for 
the purpose of determining the dis- 
trict of federal jurisdiction in a suit 
against the corporation. Lemon vy. 
Imperial Window Glass Co., 199 Fed. 
927, 932 (“It is therefore my conclu- 
sion that the act of 1887 is in full 
force; that under it these nonresi- 
dent domestic corporations are re- 
quired to fix the place of their resi- 
dence in the state by appointing an 
attorney resident in some one of 
its counties, wherein the power of 
his appointment must be recorded; 
that in case of failure to comply 
1 with such statute they are liable to 


be sued in the courts of any of the 
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determining factor, it cannot be sued in another 
district of the state, although its operations extend 
into such other district.*® 

[§ 24] 4. Actions by or against Aliens.*7 
alien can sue a citizen of the United States only 
in the district in which the defendant resides ;*8 
but a suit by a citizen of the United States against 
an alien may be brought in any district wherein 
valid service may be obteined upon the alien de- 


An 


Actions on Bonds of Public Con- 
tractors and against Surety Companies,.°° 
in the name of the United States for the benefit 
of laborers or materialmen brought upon the stat- 
utory bond required of a contractor for the con- 
struction or repair of any public building, or the 


An action, 


completion of any publie work,®4 


counties of the state, or in either 
of the federal districts thereof”). . 

47. Capacity of aliens to sue and 
be sued see Aliens §§ 37-45. 

48. Galveston, etc., R. Co. v. Gon- 
zales, 151 U. S, 496, 14 SCt 401, 38 
L. ed. 248; Lukosewicz v. Philadel- 
phia, etc., Coal, ete, Co. 232 Fed. 
292; Witkus v. Clyde SS. Co., 232 
Fed. 288; Kuzma vy. Witherbee, 232 
Fed. 286; Yanuszauckas vy. Mallory 
SS. Co., 232 Fed. 132, 146 CCA 324; 
Smithson v. Roneo, 231 Fed. 349; 
Lehigh Valley Coai Co. v. Washko, 
231 Fed. 42, 145 CCA 230; Baker 
v. Pinkham, 211 Fed. 728; Adzenoska 
v. Erie R. Co., 210 Fed. 571: Grab- 
sky v. Belmont Coal Min. Co. 210 
Fed. 553; Colosino v. Pittsburgh, 
etc., R. Co., 210 Fed. 550; Hall v. 


‘Great Northern R. Co., 19% Fed, 488; 


McAulay v. Moody, 185 Fed. 144; 
Miller v. New York Cent., etc., R. 
Co., 147 Fed. 771, 

[a] An alien (1) “is not a citizen 
or an inhabitant of any district 
within the United States” (In re 
Keasbey, etc., Co., 160 U. S. 221, 230, 
16 SCt 273, 40 Li. ed. 402) and (2) 
“is assumed not to reside in the 
United States” (Galveston, etc, R. 
Co. v. Gonzales, 151 U. Ss. 496, 506, 
14° SCt 401,38) li, ed. °248). 

49. Barrow SS. Co. v. Kane, 170 
U. S. 100, 18 SCt 526, 42 L. ea. 964; 
Galveston, ete. R. Co. v. Gonzales, 
151 U. S. 456, 14 SCt 401, 38 L. ea. 
248; In re Hohorst, 150 U. S. 653, 
Pe eCt. 2cdaevon tei ods 1211; Baker 
v. Pinkham, 211 Fed. 728: Vestal v. 
Ducktown Sulphur, etc., Co., 210 Fed. 
375; Hall v. Great Northern R. Co., 
197 Fed. 488; Ladew v. Tennessee 
Copper Co., 179 Fed. 245 {aff 218 U.. 
S. 357, 31. SCt 81, 54 L. ed. 1069 
Og 218 U; -S. 369, 31: 


[a] Contrary view.—Meyer v. Her- 


rera, 41 Fed. 65, 67 (“I am clearly - 


of opinion that under the present 
law, where a suit is instituted by a 
citizen of a state against an alien 
defendant, it must be brought in the 
district of which the defendant is 
an inhabitant, unless, if brought in 
another district, the defendant volun. 
tarily submits himself to the juris- 
diction of the court”). See alsa 
Cooley v. McArthur, 35 Fed. 
(where the court appears’ to have 
been of the same opinion, but held 
that any objection on the ground 
that action was brought in the 
wrong district was waived). 

50. See also generally Bonds § 137 
et seq; Principal and Surety [32 Cyc 
1]; United States [39 Cyc 738]. 


51. Act Aug. 13, 1894 (28 St. at 
L. 278 c 280), as amended by Act 
Febr. 24, 1905 (83 St. at’ Ll. 811° ¢ 


778). 


page and note number, 


372. 


~*% 


§§ 25-26] 


must be .brought in the district in which such 
contract was to be performed,®? whether instituted 
by the United States or by the creditors them- 
selves.°? But this restriction does not apply to a 
suit by the United States upon the bond for its 
own benefit, in which creditors intervene; such suit 
may be brought in the district where defendants 
reside.5* Prior to the amendment of 1905 so pro- 
viding, as the jurisdiction was not dependent solely 
on diverse citizenship, the action could be maintained 
only in the district of which defendant was an in- 
habitant,>> in accordance with the general rule,®° 
except where defendant was a. surety company, in 
which case the action could have been brought in 
the districts designated in the act with respect to 
surety companies.’ The state courts had concur- 
rent jurisdiction under the statute as originally 
enacted.°* But since the amendment the federal 
jurisdiction is exclusive.®® The amendment was not 
retroactive.°° The act in respect to surety com- 
panies provides that any surety..company doing 
business under the act may be sued in the district 
where the recognizance, bond, or undertaking was 
made or guaranteed or in the district in which 
the principal office of such company is located. 
For the purposes of the act the obligation is wr 


52. U.S. v. Congress Constr. Co.,) where the pr 
eeewE 8-199; 32 “SCt44, 56) NL. ved: 
163; U. S. v. Marshall, 225 Fed. 760,|is situated. 


141 CCA 26 [aff 225 Fed. 687]; Baker 
Contract Co. v. U. S., 204 Fed. 390, 
122 CCA 560; U. S. v. Boomer, 183 
Fed. 726, 106 CCA 164. 

53. U.S. v. Congress Constr. Co., 
222 U. S. 199, 203, 32 SCt 44, 56 L. ed. 


58. 
53 NE 1038]. 
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cipal 
Surety company executing the bond 
Go. v. U. S, 228 'U. 8 
oO. V. + §Sue2e . §. 567, 33 SCt 
614, 57 L. ed. 969. 

Ill.— American Surety 
Wr S277? AC 06 [att 1783 111; 


Pa.—vU. S. v. Schofield Co., 239 Pa. 
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as made or guaranteed in the district in which the 
office is located to which it is returnable or in 
which it is filed, or in the district in which the 
principal in such obligation resided when it was 
made or guaranteed.®? If suit is brought in either 
of such districts, it is immaterial that defendant is 
not an inhabitant of the district. This act applies 
only to actions upon obligations given under the 
laws of the United States upon which the act 
authorizes such companies to be accepted as sure- 
ties,°* the general rule applicable to other corpora- 
tions governing in other eases.*® An action against 
a surety company as surety upon the bond of a 
public contractor must be brought in the district 
where the contract was to be performed.®* It 
was otherwise prior to the amendment of 1905 to 
the act as to publie contractors.7 A surety com- 
pany may waive its right to be sued only in the 
designated districts.®® 

[§ 26] 6. Actions on Claims against United 
States.°? By a provision of the Tucker Act,?° ex- 
pressly saved from repeal by the Judicial Code,"! 
actions on claims against the United States brought 
in the district court’? must be brought in the 
district where plaintiff resides and cannot be main- 
tained in any other district,’*> unless the govern- 


office of the “Actions based on bonds provided 
for in this act of congress would 
be cases arising under the laws of 
the United States, and jurisdiction 
would not depend upon diversity of 
citizenship.” Freeman vy. American 
Surety Co., supra, ji : 

Actions against corporations see 
supra § 23. 


Guaranty, etc., 


Cosh y: 
160, 


T6305 + : 582, 87 A 14 66. Title Guaranty, ete., Co. v. 

“We think the restriction respect- Vt—U. oS ve sUseS)oridelity, iete),)|(UirS. 228) U.S. 567,083 “SCt. 614.257, 
ing the place of suit was intended|Co., 80 Vt. 84, 66 A 809. L. ed. 969 (where suit in the district 
to apply, and does apply, to all ac- Va.—Burton v. F. Seifert, 108 Va.| where defendant’s principal office 
tions brought in the name of the | 338, 61 SE 933. was located was supported, but 
United States for the purpose only Wash.—U, S. v. Rundle, 27 Wash.| solely upon the ground that the 
of securing an adjudication and en-|7, 67 P 395. amendatory act of Febr. 24, 1905, 
forcement of demands for labor or 59. Matter of eee s Suvete Co.,!| was not retroactive). 


materials, whether instituted by the 
United States or by the creditors 
themselves. The reasons for the re- 


82 Misc. 518, 144 NYS 131. 
Concurrent jurisdiction of state 
and federal courts 


67. See supra text and note 55. 
68. Title Guaranty; ete, Co. v. 
U. S., 187 Fed. 98, 109 CCA 106 [aff 


generally see 


striction are as applicable in the one 
instance as in the other, and it is 
difficult to believe that it was in- 
tended that it should be less potent 
when the United States acts for the 
creditors than when they act for 
themselves. The cortention to the 
contrary is rested largely upon the 
supposition that, in instances like 
the present, where the defendants, or 
some of them, are inhabitants of 
another district, there is an insuper- 
able barrier to the maintenance of 
the action in the district wherein the 
contract was to be performed. But 
this supposition is a_ mistaken one, 
for the provision restricting the place 
of suit operates pro tanto to displace 
the provision upon that subject in 
the General Jurisdictional Act, 25 
Stat. 423, c 866, § 1, and amply 
authorizes the circuit court in the 
district wherein the action is 
required to be brought to obtain 
jurisdiction of the persons of the 
defendants through the service 
upon them of its process in what- 
ever district they may_ be found. 

Ss. v. Congress Constr. Co., 


supra. 
54, U. S. v. Marshall, 225 Fed. 
760. 141 CCA 26 [aff 225 Fed. 


687]. 
>. Davidson Bros. Marble Co. v. 
a 313. U. S10, 29 SCt 324, 53 
L ed. 675; U. S. v. O’Brien, 120 Fed. 
446 


6. See supra § 17. 
o7, See infra text and notes 61- 


68. 

: ‘ [a]. Where the bond and contracts 
were executed prior to the amend- 
atory act of Febr. 24, 1905 (33 St. 
ati ti ec: 2778), ;action 7.0on the 
bond may be brought in the district 


Courts §§ 631-654, 

60. Title Guaranty, etc., Co. v. U. 
Sip (2287 ie Sst S688 wesw 161400 57 
L. ed. 969 [aff 191 Fed. 944]; David- 
son Bros. Marble Co. v. U. S., 213 
UL 'S., 20, 29°SCt: 324, 63> Li... 'eds 6753 
U: S. Fidelity Co. v. U. S., 209 U.S. 
306, 28 SCt 537, 52 L. ed. 804; Title 
Guaranty, etc., Co. v. U. S., 187 Fed. 
98, 109 CCA 106 [aff 182 Fed. 240, 
and certiorari den 223 U. S. 720, 32 


SCt 523,56 Le ed-4:629)%) Ui 8S, iv. 
Schofield Co., 239 Pa. 582, 87 A 14; 
U. S. v. U. S. Fidelity, ete. Co., 80 


Vt. 84, 66 A 809; Burton v. F, Seifert, 
108 Va. 338, 61 SE 933. 

61. Act Aug. 138, 1894 (28 St. at 
Li. 280, e282) § 5). 

62. Act Aug. 13, 1894 (28 St. at 
L. 280 c 282 § 5). 

[a] Rule applied.—Where a con- 
tractor’s bond for the construction 
of a dry dock at the navy yard at 
League Island, Pennsylvania, was 
executed in New York, was return- 
able to and filed in Washington, and 
the principal in the bond was a New 
York corporation, while the principal 
office of the surety was in the mid- 
dle district of Pennsylvania, a_ suit 
on the bond was improperly insti- 
tuted in the eastern district of 
Pennsylvania. U. S. v. Schofield 
Co., 182 Fed. 240 [aff 187 Fed. 
98, 109°CCA 106 (certiorari den 223 
Wn, Shoit20,-) 32 SCt’523,. (56 Lewed: 
629) ]. 

63. U. S. v. Sheridan, 119 Fed. 
236. 

64, Title Guaranty, etc. Co. v. 
Uw S., 228 Us S. 567, 33 SCt 614, 57 
L. ed. 969; Freeman v. American 
Surety Co., 116 Fed. 548. 

65. Freeman vy. American Surety 
Co., 116 Fed. 548, 550. 


182 Fed. 240, and certiorari den 223 
U. S. 720, 32 SCt.523, 56 L. ed. 629]; 
U. S. v. California Bridge, ete., Co., 
152 Fed. 559. 

Waiver of objections to venue see 
infra § 107. 

69. See also generally United 
States [39 Cyc 773 et seq]. 

70. Act March 8, 1887 (24 St. at 
Eeet506 €78591/°85 5) 

Vis Jud. Code: $§ic 297s a Ua Saews 
Hvoslef, 237 U. S. 1, 35 SCt 459, 59 
Li. ed. 813; “Arehbaldiiv.0 (UU. Ss, 248. 
Fed. 270. 

72. Jud. Code § 24 (20). 
infra § 348. 

73. U. S. v. Hvoslef, 237 U. S. 1, 
35° -SCt. 459,59. In ed. 813 [aff 217 
Fed. 680]; Archbald v. U. S., 218 
Fed. 270; Reid Wrecking Co. v. U. 
S., 202 Fed. 314, 

[a] Action by alien.—It is ques_ 
tionable whether an alien corpora- 
tion can maintain, over objection, a 
suit under the Tucker Act against 
the United States since such suit 
must be brought in the. district 
where plaintiff resides, and an alien 
corporation does not reside in any 
district. See Thames, etc., Ins. Co. 
v. U. S.,, 237 U. S. 19, 35 SCt 496, 59 
L. ed. 821 (where question was pre- 
sented but not decided, because the 
government had waived objection by 
a general appearance); Ribas y 
Hijo v. U. S.,194 U.S. 315, 332,24 SCt 
727, 48 L. ed. 994 (where the gov- 
ernment contended that the statute 
“precludes a suit against the United 
States by any person, natural or 
corporate, residing out of the 
country;” this was left unde- 
cided because in other’ respects 
ah suit was not within the stat- 
ute). 


See also 


712 [250.J.] 


ment by failure to object, or otherwise, waives | 
objection to being sued in the particular district," |. 
the objection being one that can be waived.” 
Local or Transitory Actions.‘® 
distinction between local and transitory actions 77 
prevails in the federal courts;’® and a local action 
arising in one state cannot be maintained in a fed- 
eral court sitting in another state,’® in the absence 
of express statutory authority.®° Transitory actions 
are governed as to venue by the provision that suit 
shall be brought only in the district where defend- 
ant resides, except in cases of diverse citizenship, 
when it can also be brought in the district where 
plaintiff resides;8t and it is immaterial that the 


fee at | she 


74. Thames, etc., Mar. Ins. Co. v. 
Wee Seae! |. So 19,5.35) SCHI496, 59 
Led, 821; U. S. v.. Hvosilef, 2387 U. 
Swiss (SOrv459. 569 au ed.) 818" Late 
217 Hed. 680]; U. S. v.. New. York, 
Cle, .6O.,1216 Med. 61, 132 “CCA 
305; New York, etce., SS. Co. v. U. 
S., 202 Fed. 311, 

75. Waiver of objections 
erally see infra § 107. 

76. See generally Courts §§ 33=- 
46 


77, Local and transitory actions 
see Actions §§ 12, 238; Venue [40 Cyc 


gen- 


B0yseo, 47, 80, 98, 103]. 
78. Huntington v. Attrill, 146 U. 
S669; 1d Ct, 2245'°86 Ini ed.) (1123; 


Primos Chemical Co. v. Fulton Steel 


Co., 254 Fed. 454; Potomac Milling, 
Chee ov.) Baltimore; ete.; R: Co; 
217 Wed, 665; Kentucky Coal Lands 


Co. v. Mineral Dev. Co., 191 Fed. 899; 
Jud. Code §§ 54-57; and cases infra 
this section passim. 

[a] In determining the nature 
of an action as local or transitory 


ae State law governs. See infra 
§ 183, 
79. Ellenwood vy. Marietta Chair 


Gory 158) U.S) 105, 15 SCt 771; 39 L. 
ed. 913 [dist Stone v. U. S., , 
Ra SOO OES T1842 dus ed! 1274 
(trespass to land); Northern Indiana 
R. Co. v. Michigan Cent. R. Co., 15 
HOW OU. 1S.) e851 Meee edin 64's 
Potomac Milling, ete., Co. v. Balti- 
mMOre; Wetec) RN. 0 'Co;. 217 - Wed. 665; 
Foot v. Edwards, 9 F. Cas. No. 4,908, 
3 Blatechf. 310; Livingston v. Jeffer- 
son, 15 F. Cas. No. 8,411, 1 Brock. 
203 (ejectment). 

[a]. “Federal courts of different 
states are undoubtedly foreign 
courts as to each other in as full 
Sense as are State courts of different 
jurisdictions. But it has never been 
held, that a federal court of one 
district is a foreign court as to an- 
other federal court of the same 
state, and manifestly, this is not so 
when, by statute the process of a 
Circuit Court of one district may 
run in another district of the same 
state.” Horn v. Pere Marquette R. 
Co., 151 Fed. 626, 631. 

80. Casey v. Adams, 102 U. S. 66, 
26 L. ed. 52. 

[a] Congress has power to make 
local actions maintainable in any 
district upon service in any other 
district, because the jurisdiction of 
the United States is as wide as its 
territory, and service anywhere 
within the United States would be 
service within theterritorial juris- 
diction of the sovereignty which 
created the court. Kentucky Coal 
Lands Co. v. Mineral Dev. Co., 191 
Fed. 899 (holding that’ such power 
had not been exercised). 

81. Kuzma v. Witherbee, 232 Fed. 
286; Revett v. Clise, 207 Fed. 673; 
Nelson v. Husted, 182 Fed. 921; Elk 
Garden Co. v. T. W. Thayer. Co., 
a Fed. 556. See also supra §§ 17- 


[a] Transitory actions within 
rule.—(1) Specific performance of 
contract relating to realty. ‘Texas 
Co. v. Central Fuel Oil Co., 194 Fed. 
1, 114 CCA 21; Nelson v. Husted, 182 
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Fed. 921; Municipal Inv. Co. v. Gar- 
;diner, 62 Fed. 954. (2) Suit for can- 
cellation of a contract for the sale 
of land. Jones v. Byrne, 149 Fed. 
457 [rev on other grounds 159 Fed. 
321, 90 CCA HOLY. (3) Action for 
|conversion of timber unlawfully cut 
on plaintiff's lands. Stone v. U. S., 
167° UL SS: TUS ei SCtei (8 42 Lined. 
127 [dist Ellenwood v. Marietta 
Chait Cossi5sSa ea iSy Loa wlio, SObe Bul, 
39 BL. ed. 913]. (4) Action for de- 
struction of personal property. Po- 
tomac Milling, etc., Co. v. Baltimore, 
ete, R, -Co,,.217 Med. 666)  =(5)) Ac- 
tion for death by wrongful act. Spo- 
kane, ete, R. Co. v. Whitley, 237 
U.S. -48%,- 3b" SC 655; 59. ed: 1060; 
Stewart v. Baltimore, etc., R. Co., 
168 U. S..455, 18 SCt 105, 42 L. ed. 537; 
Lauria v. DuPont de Nemours & Co., 
Inc., 250 Fed. 353; Colosino v. Pitts- 
burgh, ete., R. Co., 210 Fed. 550; Le- 
man v. Baltimore, ete., R. Co., 128 Fed. 
191; Boston, etc., R. Co. v. Hurd, 108 
Fed. 116, 47 CCA 615, 56 LRA 193 [cer- 
tiorari den 184 U. S. 700, 22 SCt 939, 
46 L. ed. 765]. See also Death § 108. 
(6) Bills of discovery and to per_ 
petuate testimony. New York Mut. 
L. Ins. Co, v. Painter, 220 Fed. 998. 
(7) Actions to recover damages for 
a personal tort. Stewart v. Balti- 
timore, etc, R. Co., 168 U. S...445, 
18 SCt 105, 42 L. ed. 537; Lauria v. 
DuPont de Nemours & Co., Inc., 250 
Fed. 353. 

82. Spokane, etc., R. Co. v: Whit- 
ley, 237 U. S. 487%, 355SCt> 655, 59) in 
ed. 1060; Stewart v. Baltimore, etc., 
R.. Co., 168 U. S. 445, 14 SCt 849, 38 
L. ed. 781; Lauria v. DuPont de 
Nemours & Co., Ine., 250 Fed. 353; 
Cooper v. Jewett, 2338 Fed. 618, 147 
CCA 426; Potomac Milling, etc., Co. v. 
Baitimore, etc., R. Co., 217 Fed. 665; 
Lake Shore, etc., R. Co. v. Eder, 174 
Fed. 944, 98 CCA 556. 

83. St. Bernard v. Shane, 220 Fed. 
8b2, £35 JC CAs 9: 

84 Kentucky Coal Lands Co. v. 
Mineral Dev. Co., 191 Fed. 899. 

85. Jud. Code § 51; Act March 3, 
1875 (18 St. at i) 470 csia7 § 1) as 
amended by Act March 38, 1887 (St. 
at Lb. 552210 373-8 al) and mAetiAnic: 
13, 1888 (25 St. at L. 433 c 866 § 1); 
Rev. St.§ 739° 

“Such a suit, apart from the terms 
of the Bankruptcy Act, is excepted 
by § 51 of the Code from the gen- 
eral provision that a defendant may 
not be sued in any district other 
than that of which he is an inhab- 
itant.” Collett v. Adams, 249 U. S. 
5453/2550; 689" ASCbr P38. 6377 wed? 
764. 

[a] Review of statutory provi- 
sions.—(1) ‘‘As matters stood under 
the Revised Statutes, jurisdiction 
of cases of diverse citizenship was 
conferred by section 629, and there 
was no reference to the residence of 
either party. The distribution of 
the jurisdiction (that is, the venue 
of the action) was taken up gener- 
ally by section 739, which said that, 
except in the cases provided in the 
preceding section and in the follow- 
ing three sections, suits must be 
brought in the district whereof the 


cause of action arose in another state.*? 
itory right of action is enforceable in the federal 
courts having jurisdiction of the subject matter 
and the parties, whether given by the common law 
or a state statute other than a penal statute.8? The 
federal statutes have never contained any provision, 
of general application, fixing the venue of local ac- 
tions.84 The statute fixing venue with reference to 
the residence of the parties, expressly excepts from 
its operation certain suits of a local nature,®5 and 
this has been construed as fixing the venue of such 
loeal suits in the district where. the property con- 
cerned is located,’* particularly in the case of the 
reference to suits to enforce a claim to, or lien on, 


[§§ 26-27 


A trans- 


defendant was an inhabitant or was 
found. The preceding seetion (738) 
refers to suits ‘to enforce any legal 
or equitable... claim’ against prop- 
erty in the district, and provides 
for service by publication. Section 
740 refers to suits not of a local 
nature, where different . defendants 
live in different districts of the same 
state; section 741, to suits of a local 
nature, where the defendant resides 
in another district in the same state; 
and section 742 to suits of a local 
nature, where the ‘land or other sub- 
ject-matter of a fixed character lies 
partly in one district and partly in 
another’—providing that in such 
case suit may be brought in either 
district, and process be executed ‘as 
fully as if the said subject-matter 
were wholly within the district’ in 
which the suit is brought. Con- 
sidering together these sections 629 
and 738-742, the arrangement is 
clear and logical. Section 629 con- 
ferred jurisdiction. Section 739 (by 
itself and by virtue of the reference 
therein contained to sections 741 and 
742) distributed the cases by one 
method as to local actions and by 
another method as to cther actions; 
and sections 738, 740, and 741 pro- 
vided methods of service, where the 
defendant was not found within the 
district. The act of 1875, by section 
1, revised section 629, and in the 
midst of it inserted the substance 
of section 739. By section 8 of this 
act there was a revision and re- 


enactment of section 738. Sections 
740, 741, and 742 were neither re- 
enacted nor expressly repealed. 


Whether they, and especially sec_ 
tion 742, have been repealed by im- 
plication, was a question which the 
Supreme Court suggested but left 
undecided. Greeley v. Lowe, 155 U. 
S. 58, 15 SCt 24, 39 L. ed. 69; Petri 
v. EF. E. Creelman Lumber Co., 199 
U.S. 487,498, 26 SCt: 183° 50.1, ed. 
281; and Galveston, 6te jm Rane OnLy. 
Gonzales, 151 U. S. 496, 499, 14 Sct 
401, 38 L. ed. 248. That there was 
no such. repeal, but that the sec- 
tions, or some of them, continued in 
force, was held by Judge Speer, at 
the Circuit (East Tennessee, etc., 
R. Co, v.' Atlanta) Ri, ete., 
Fed. 608, 15 LRA 109), 
Coxe in Goddard y. Mailler, 80 Fed. 
422, and by Judge—later Justice— 
Lurton in Horn v. Pere Marquette 
R. Co., 151 Fed. 626. The reasoning 
of these cases is forceful, and, if 
they are rightly decided, they are 
persuasive that the jurisdiction over 
local actions continued after 1875 
as before. Section 738, as above 
stated, ‘was substantially re-enacted’ 
by section 8 of the act of 1875, and 
by section 5 of the act of 1887, and 
has continuously been the law.” 
Kentucky Coal Lands Co. v. Mineral 
Dev. Co., 219 Fed. 45, 48, 1383 CCA 
151. (2) These sections of the Re- 
vised Statutes have been reénacted 
by Jud. Code §§ 54, 55, 57. 

86. Greeley v. Lowe, 155 U. S. 58, 
15 SCt 24, 39 L. ed. 69; Kentucky 
Coal Lands Co. v. Mineral Dey, Co., 
219 Fed. 45, 183 CCA 151; Kast Ten- 


_¥or later cases, developments and changes inthe w see cumulative Annotations. same title, page and note number, 


~ 


§ 27] 


property within the district, or to 


nessee, ete., Co. v. Atlanta, etc., R.] 
Co., 49 Fed. 608, 15 LRA 109. 
87. Louisville, ete, 
Western Union Tel. Co., ‘ 
369, 384 SCt 810, 58 L. ed. 1356; 
Citizens’ Sav., ete. Co. v. Illinois 
Cent. ‘Re Co. .205 U.S. 46, “27 .SCt 
425, 51 L. ed. 703; Jellenik v. Huron 
Copper Min. Co., 177 U. S. 1, 20 SCt 
559, 44 L. ed. 647; Dick v. Foraker, 
155 U. S. 404, 15 SCt 124, 39 L. ed. 
201; Greeley v. Lowe, 155 U. S. 58, 
15 SCt 24, 39 L. ed. 69; Mellen v. Mo- 


line Malleable Iron Works, 131 U. S.' 


352, 9 SCt 781, 33 L. ed. 178; Wa- 
bash R. Co. v. West Side Belt R. 
Co., 235 Fed. 645; Consolidated In- 
terstate Callahan Min. Co. v. Cal- 
lahan Min. Co., 228 Fed. 528; New 
York Mut. L. Ins. Co. v. Painter, 
220 Fed. 998; Nelson v. Husted, 182 
Fed. 921; Ladew v. Tennessee Cop- 
per Co., 179 Fed. 245 [aff 218 U.S. 
357, 369, 31 SCt 81, 84, 54 L. ed. 1069, 
1073]; Canton Roll, ete., Co. v. Roll- 
ing Mill Co. of America, 155 Fed. 
321 [mod on other grounds 168 Fed. 
465, 938 CCA 621 (certiorari den 214 
U. S. 518, 29 SCt 694, 53 L. ed. 1062, 
dism 214 U. S. 500, 29 SCt 698, 53 Li. 
ed. 1062)]; Spencer v. Kansas City 
Stock-Yards Co., 56 Fed. 741; Car- 
penter v. Talbot, 33 Fed. 537. See 
also cases infra note 94. Contru 
Kentucky Coal Lands Co. v. Mineral 
Dev. Co., 191 Fed. 899 (where some 
of above cases are distinguished). 

“The suit, under this section, is in 
the nature of a proceeding in rem.” 
Wabash R. Co. v. West Side Belt 
Co:, 2385 Fed. 645, 647. } 

“The primary purpose’ of the stat- 
ute was to enable federal courts to 
acquire jurisdiction of the persons 
of non-resident .parties whose pres- 
ence might be necessary to an ad- 
judication of local actions touching 
the status of property within the 
district, in cases depending for fed- 
eral jurisdiction upon diversity of 
citizenship. By implication it has 
been held to create an exception to 
the statutory rule, applicable to this 
general class of cases, requiring 
that they be brought in the district 
of the residence of one of the 
parties. 
primary purpose and the compre- 
hensive terms in which it is 
couched, I am inclined to think it 
should receive a liberal construc- 
tion, with a view to giving effect 
to the legislative intent. Otherwise, 
a party having a local cause of ac- 


Now, when we consider its ; 


tion clearly falling within federal 
jurisdiction could not prosecute it 
in a federal court, for the reason 
that he could not bring his adver- 
sary into the only court having jur- 
isdiction of the subject-matter. 
Logically it follows that in consider- 
ing its secondary purpose it must 
have the same construction. . It is 
as broad fer one purpose as it is 
for the other. In every case where 
it authorizes the constructive serv- 
ice of process it necessarily oper- 
ates to create an exception to the 
general rule of the venue of actions. 
Tf, therefore, the issue between the 
plaintiffs and the defendant affects 
real or personal property within this 
district and involves the _ status 
thereof in such a manner that, if 
the defendant could not be found in 
the district, it could be proceeded 
against upon constructive service, 
then the objection to the venue is 
without merit.” Consolidated Inter- 
state Callahan Min. Co. v. Callahan 
Min. Co., 228 Fed. 528, 530. 

[a] Statute—Jud. Code § 57; 
Rev. St. § 738; Act March 3, 1875 
(18 St. at L. 472 ¢ 137 § 8). 

{b] Strict or liberal construction 
of statute.—(1) This statute “should 


-_ receive a liberal construction, with 


a view of giving effect to the legis- 
lative intent. Otherwise, a party 
having a local cause of action 
clearly falling within federal juris- 
diction could not prosecute it in a 
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remove a cloud | therefrom.®%? 


federal court, for the reason that he 
could not bring his adversary into 
the only court having jurisdiction 
of the subject-matter.” Consolidated 
Interstate Callahan Min. Co. v. Cal- 
lahan Min. Co., 228 Fed. 528, 530. 
(2) “Statutes which undertake to 
give to courts jurisdiction over non- 
residents, who do not come within 
the district for purposes either of 
residence or business, should not be 
enlarged by too liberal construc- 
tion.” Non-Magnetic Watch Co. v. 
Horlogere Suisse Assoc., 44 Fed. 6, 
aT (3) But it has been held that 
the provisions for substituted serv- 
ice should be strictly construed. 
Batt v. Procter, 45 Fed. 515; Wool- 
ridge v. McKenna, 8 Fed. 650. 

[c] Claim to property.— ‘It is 
Clear that this section does not ex- 
tend either to all suits of a local na- 
ture or to all local actions in rem 
or in the nature of proceedings in 
rem, but is definitely limited to suits 
brought for the enforcement of cer- 
tain specific rights. The suits which 
it includes are not described by ref- 
erence to their general character, 
but by reference to their object. It 
contains no general descriptive 
phrase such as ‘suits of a local na- 


ture.’ used in sections 741 and 742, 
RevT2st.2+ (US: “Compl St)? 1901, 
p. 588), in regard to suits brought 


in a state having more than one ju- 
dicial district, or ‘proceedings in 
rem’ or oth like phrase; on the 
contrary it efinitely enumerates 
the suits to which it relates, namely, 
those brought ‘to enforce any legal 
or equitable lien upon or claim to, 
or to remove any incumbrance or 
lien or cloud upon, the'title to real 
or personal property.’ In view of 
this specific enumeration of the 
suits to which it relates, and the ab- 
sence of any general phrase extend- 
ing its provisions to any other ac- 
tion, local or otherwise, its scope 
cannot be extended by any process 


| of construction, there being nothing 


in its language upon which such ex- 
tension can be based. ... The words 
‘claim to . property’ are evi- 
dently used in contrast to liens or 
incumbrances upon property and are 
the only words in the section un- 
der which a claim to the direct own- 
ership of property may be included, 
these words reiate only to claims 
made to the property in the nature 
of an assertion of ownership or 
proprietary interest, or other direct 
right or claim to the property itself, 
such, for example, as -the claim of 
ownership of an undivided interest 
in the property upon which a suit 
for partition may be based (Greeley 
v. Lowe, 155 U. S. 58-74, 15 SCt 24, 
30 L. ed. 69), and do not include 
the assertion of a right which is 
not based upon: an interest 
property itself, but seeks merely to 
enforce a restriction which the law 
imposes upon the owner of the prop- 
erty in reference to itS proper use; 
and, therefore, that a bill to abate 
or restrain a nuisance is not a suit 
to enforce a claim to the defend- 
ants’ property within the ineaning 
of the statute.’ Ladew v. Tennes- 


see Copper Co., 179 Fed. 245, 250 

fate 218 U.S. (357, 369, 381 SCt' st, 

84, 54 L. ed. 1069, 1073]. ; 
{[d] “Property within the _ dis- 


trict.,—(1) There is no jurisdiction 
under the statute unless the prop_ 
erty to be affected is actually with- 
in the district. Chase v. Wetzlar, 
225 U. S. 79, 86, 32 SCt 659, 56 L. 
ed. 990; Hudson Nav. Co, v. Murray, 
233 Fed. 466; Pensacola State Bank 
vy. Thornberry, 226 Fed. 611, 141 CCA 
367; Eldred v. American Palace-Car 
Co., 105 Fed. 457, 44 CCA 554. (2) 
“The existence of the I 
within the jurisdiction is essentially 
necessary to the exertion of the 
power of the court to render a bind- 
ing decree. The statute does not 
leave this to implication, since it 


in the; 


property | 
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This theory leaves those local suits 


expressly provides that the decree 
to be rendered shall be limited to 
the property within the jurisdiction 
which, therefore, forms the _ sole 
basis of the power to judicially act. 
The prerequisite and absolute limi- 
tation on power which arises from 
these considerations is aptly illus- 
trated by the rule enunciated in 
Thompson v. Whitman, 18 Wall. 457, 
21 L. ed, 897, and Pennoyer v. Neff, 
95 U. S. 714, 24 L. ed. 565, and the 
numerous cases which have enforced 
the doctrine there laid down. ... 
The meaning of the statute and the 
limited jurisdiction which it con- 
fers is further clearly shown by the 
provision that an adjudication 


‘against an absent defendant or de- 


fendants shall ‘effect only the prop- 
erty which shall have been the sub- 
ject of the suit and under the juris- 
diction of the court therein, within 
such district.’” Chase v. Wetzlar, 
supra. (3) The constructive pres- 
ence of property of an estate in the 
state where a will is probated will 
not support federal jurisdiction in 
that district against an absent 
executor; the property must be act- 
ually there. Chase v. Wetzlar, 
supra, (4) The burden of proof is 
on plaintiff to show the existencé of 
property within the _ district, in 
order to support jurisdiction under 
this provision of the statute. Chase 
v. Wetzlar, supra. (5) Shares of 
stock are “property within the dis- 
trict’? where the corporation is lo- 
cated. Jellenik v. Huron Copper- 
Min: Co., 177 U.2S? 1 205 SCt 15598 44 
L. ed. 647; Jones v. Gould, 141 Fed. 
698 [aff 149 Fed. 153, 80 CCA 1]. 
(6) “Stock certificates such as are 
described in the bill in this case, 
when properly indorsed and deliv- 
ered aS _ security to a resident 
trustee, with power of sale in case 
of default in the trust agreement, 
are property within the definition 
of section 57 of the Judicial Code, 
conferring jurisdiction upon _ this 
court. Such stock Certificates were 
intended as property, endowed with 
all the characteristics of property, 
and regarded as such by the parties 
and by the business community. I 
agree fully with the reasoning of 
the court in Simpson v. Jersey City 
Contracting! iCo.,.7 160 \ Nevo £93 acd 8 
NE 896, 55 LRA 796, and Merritt v. 
American Steel-Barge Co., 79 Fed. 
228, 24 CCA 530. The case of Chase 
v. Wetzlar, 225 U. S. 79, 32 SCt_659, 
56 L. ed. 990, does not announce a 
contrary rule.” Blake v. Foreman 
Bros. Banking Co., 218 Fed. 294, 266. 
(7) A suit to remove a cloud upon 
title to stock in a corporation may 
be maintained in the district of the 
residence of the corporation, because 
the situs of the stock is in that dis- 
trict. Hudson Nav. Co. v. Murray, 
233, Fed. 466. (8) But a suit by the 
corporation to cancel illegally is- 
sued stock as a cloud on the title 
to property of the corporation can- 
not be maintained in the district 
when the corporation is located 
where none of the property of the 
corporation is located in that dis- 
trict. Hudson Nav. Co. v. Murray, 
233 Fed. 466 [dist Jellenik v. Huron 
Copper-Min. Co., 177 U. S. 1, 20 SCt 
559, 44 L. ed. 647]. (9). It is\4imn= 
material, in a suit to cancel stock 
certificates on the ground that they 
cast a lien or cloud upon the title 
of the corporation to its property, 
whether the certificates themselves 
are within the district, as such il- 
legal certificates are not the prop- 
erty from which it is sought to re- 
move the cloud. Hudson Nav. Co. 
v. Murray, 233 Fed. 466. (10) A pat- 
ent right is not property within the 
district. Standard Gas Power Co. v. 
Standard Gas Power Co., 224 Fed. 
990 [foll Non-Magnetic Watch Co, 
vy. Association Horlogere Suisse, 44 
Fed. 6]. Contra Burpee v. Guggen- 
heim, 226 Fed. 214. (11) The stat- 
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Say ier 


which do not fall within the express exceptions sub- | ject to the restriction in regard to the residence of 


ute contemplates a lien on tangible 
property, and does not include the 
enforcement of a chose in action. 
Wabash R. Co. v. West Side Belt R. 
Co., 235 Fed. 645; Jones v. Gould, 
149 Fed. 153, 80 CCA 1. (12) A 
cause of action on an insurance pol- 
icy, although the policy was issued 
by a company within the district, 
and the physical policy is there, is 
not property within district within 
the meaning of the statute. Stock- 
bridge v. Phoenix Mut. L. Ins. Co., 
193 Fed. 558. (13) A so-called “news 
franchise’ of a newspaper, arising 
out of a contract with the Asso- 
ciated Press for furnishing its dis- 
patches, although such contract pro- 
vides that the _ privilege thereby 
granted may be transferred with 
the newspaper on condition that the 
purchaser will enter into a new and 
Similar contract, implies that the 
assent of the Associated Press must 
be obtained to the new contract, and 
is merely a contract, which cannot, 
by any action of the newspaper, be- 
come property or the subject of a 
suit in rem, so as to support the 
jurisdiction of a federal court, un_ 
der Rev. St. § 738. Lawrence vy. 
Times Printing Co., 90 Fed. 24. 

[fe] “Lien.»—‘The bill also con- 
tains a prayer that the orator be 
declared the owner of the land sub- 
ject to the claim or the lien of the 
defendants thereon. It cannot be 
contended that this prayer brings 
the case within that part of section 
8, above referred to, which speaks 
of a suit to enforce a lien or claim 
upon real estate, for that section 
never contemplated a suit by a com- 
plainant to establish or enforce a 
lien against himself. The lien to 
be enforced must be a lien in his 
favor. The suit cannot be main- 
tained under section 8 of the act of 
1875. It is not therefore a local 
suit, but a transitory one.” Nelson 
v. Husted, 182 Fed. 921, 923. 

[f] “One or more” defendants. 
—(1) The statute applies where 
there is only one defendant, and he 
is a nonresident of the district. Dick 
v. Foraker, 155 U. S. 404, 15 SCt 124, 
39 L. ed. 201; Deck vy. 


or more of the defendants,’ 
one defendant, if there is but one, 
or one or more, if there are sev- 
eral; for the necessity of the pro- 
Vision springs out ef the fact that 
the res upon which the lien is sought 
to be asserted and enforced is lo- 
eated in a district not that of the 
defendant’s domicile. If another de- 
fendant resided in the district, it 
would still leave an equal necessity 
for the provision as to the nonresi- 
dent defendant. In this class of 
cases, it is the residence of the 
defendant away from the property 
sought to be affected which is the 
reason for conferring the jurisdic- 
tion; for the property must be in 


means 


the district where the court sits, so. 


that it can lay its hand upon it to 
enforce the lien.” Wheelwright vy. 
St.. Louis, ete, Canal, etc., Co., 
supra. 

[sg] Anterior existence of lien or 
title——(1) Where jurisdiction of the 
court of a district in which neither 
party resides is asserted because the 
action relates to a lien on, or a 
claim of title to, property in the 
district, the lien or title must be 
one which existed anterior to the 
suit and not merely one caused by 
the institution of the suit, or the ju- 
risdiction cannot be maintained 
against objection. Cates vy. Allen, 
149 (Oe Sa451 As SCty883, 977,37. Li: 
ed. 804; Scott v. Neely, 140 U. Sg. 
HOGER Ml SCt, 712,285. -ed: 358; Con- 
tinental Trust Co. v. Shunk Plow 
Co., 263 Fed. 873; Bank of Com- 


merce, etc, Cows vi McArthur, 248 
Fed. 138; Alybert v. Bascom, 245 
Fed. 149; Wabash R. Co. v. West 


Side R. Co., 285 Fed. 647; Bucyrus 
v. McArthur, 219 Fed. 266; Western, 
etc.,, Tel. Co. v, Louisville, ete, R. 
Co., 201 Fed. 946; Jones y. Gould, 
141 Fed. 698 [aff 149 Fed, 153, 80 
CCA 1]; Morris v. Graham, 51 Fed. 
58; Dormitzer y. Illinois, ete., R. Co., 
6 Fed. 217. (2) “In my judgment 
this section was only intended to 
reach those suits in equity in which 
it has sought to enforce some pre- 
existing lien or claim, legal or equi- 
table, upon or to some specific prop- 
erty, real or personal, and not cases 
in which it is sought to reach and 
appropriate the general property of 
a defendant to the payment of his 
debts.” Shainwald v. Lewis, 5 Fed. 
510, 516, 6 Sawy. 585 [quot West- 
ern Union Tel. Co. y. Louisville, 
ete. R. Co., 201 Fed. 932, 944]. Con- 
tra Hultberg v. Anderson, 170 Fed. 
657. 

{h] Attachment of property 
within the district will not confer 


jurisdiction under this statute, 
George v. Tennessee Coal, ete. R. 
Co., 184 Fed. 951; Smith y. Reed, 


210 Fed, 968. 

[i] Removal cases.—(1) This 
statute does not apply to removal 
cases, but only to. suits originally 
brought in the federal court. Hud- 
son Nav. Co. v. Murray, 236 Fed. 
419; Woolridge v. McKenna, 8 Fed. 
650. (2) Contra Gillespie v. Poca- 
hontas Coal, ete., Co., 162 Fed. 742 
[rev on other grounds 163 Fed. 992, 
91 CCA. 494 (certiorari den 214. U. 
S. 519, 29 SCt 700, 53 L. ed. 1065)]. 
See Kentucky Coal Lands Co. v. 
Mineral Dev. Co., 191 Fed. 899 
(point ‘not entirely clear’). 

{j] Cases not within statute,— 
(1) Injunction against nuisance. 
Wetmore y. Tennessee Copper Co., 
218 U.S: 369,81 SCt, 84; 54) L,..ed. 
10738; Ladew v. Tennessee Copper 
Co.4) 218° U548...8576) 31h S@tSienb4 sl. 
ed. 1069. (2) Trespass to recover 
damages for wrongful detention of 
land. Kentucky Coal Lands Co, v. 
Mineral Dey. Co., 191 Fed. 899. (3) 
Ejectment, in so far as it, seeks re- 
covery of damages for wrongful de- 


tention. Kentucky Coal Lands Co. 
v. Mineral Dev. Co., supra. (4) Bill 
for specific performance. Munici- 
pal Inv. Co. v. Gardiner, 62 Fed. 


954; Nelson v. Husted, 182 Fed. 921, 
But see Single v. Scott Paper Mfg. 
Co., 55 Fed. 553 (in determining 
whether a suit to enforce . Specific 
performance of a contract to con- 
vey lands is a suit to enforce an 
“equitable claim’ to real estate, 
within the meaning of Rev. St. 
§ 738, the court may take into con- 
sideration the relief prescribed by 
the state statutes in favor of parties 
having the right to enforce such 
contracts; and in Ohio, where the 
statutes provide for constructive 
service On nonresidents, and also 
declare that if a judgment ordering 
a conveyance is not complied with 
the judgment itself shall operate 
as a conveyance, 
“equitable claim,” and falls within 
the section. In such a case a fed- 
eral circuit court, in Ohio, may ac- 


quire jurisdiction by constructive 
Service, under § 738, and has au- 
thority to enter a judgment pro- 


viding that, if the conveyance there- 
by ordered is not complied with 
within a time named, the judgment 
itself shall operate as a@ convey- 
ance). (5) Bill to rescind purchase 
of land on ground of fraud. Camp 
v. Bonsal, 203 Fed. 913, 123 CCA 
207. (6) Creditors’ bills. Shainwald 
v. Lewis, 5 Fed. 510, Sawy. 585. 
But see infra note 94 Lays 29). 16%) 
Bill for dissolution and accounting 
of partnership. Jones y. Gould, 149 
Fed. 153, 80 CCA 1, (8) Bill by 


‘ton Roll, 


;On conspiracy, 


such a suit is an. 


simple contract creditor to set 
aside fraudulent conveyance. Can- 
ete, Co. v. Rolling Mill 
Co., 155 Fed. 321 [mod on other 
grounds 168 Fed. 465, 93 CCA 621, 
certiorari den 214 U. S. 518, 29 SCt 
694, 53 L. ed. 1062, app dism 214 
U.S. 500, 29 SCt 698, 53 L. ed. 1060]. 
(9) A suit by heirs against trustees 
under a will to recover a residue in 
the hands of defendants. Fayer- 
weather v., Ritch, 89 Fed. 385 [rev 
on other grounds 91 Fed. 721, 34 
CCA 61] (‘no specific real or per- 
sonal property is sought to be af_ 
fected’’). (10) An action founded 
seeking a judgment 
in personam. Revett v. Clise, 207 
Fed. 673, (11) Condemnation pro- 
ceedings under state laws are not 
suits to enforce ‘‘a legal or equitable 

claim to property” ‘within the 
meaning of Jud. Code § 57. West- 
ern Union Tel. Co. v. Louisville, ete., 
R..Co., 201 Fed. 932. (12) A suit 
in equity by a lessee against a non- 
resident lessor to enforce alleged 
rights under the terms of the lease 
by requiring defendant to elect 
either to sell the land to, or to buy 
the building thereon from, com- 
plainant at an appraised value, or 
to have the court make such elec- 
tion and earry the same into effect 
through a master or trustee ap- 


pointed for the purpose. York 
County Sav. Bank vy. Abbot, 139 
Hed. 988 [overr 131 Fed. 980]. (13) 
A suit in a federal court in New 


Jersey by stockholders of a Maine 
corporation against such corpora- 
tion and others to set aside a trans- 
fer of patents and property by the 
corporation to a c¢odefendant, and 
to compel a restoration of such prop- 
erty, where the property is not with- 
in the district of New Jersey, and 
the relief sought is general, and 
not in rem, is not one to enforce a 
claim to or lien upon property in 
the district, within the meaning of 
the act of March 1875 § 8, so as to 
authorize service on such corpora- 
tion thereunder as a nonresident de- 
fendant. Eldred v. American Pal- 
ace-Car Co., 105 Fed. 455, 45 CCA 1. 
(14) Where a nonresident defendant, 
in an action begun by attachment 
and the garnishment of money due 
him released such garnishment by 
the giving of a bond as provided by 
statute, died pending the action, 
which could not be revived against 
his executors because of their non- 
residence, a suit in equity by plain- 
tiff against such executors to estab- 
lish his right to enforce the bond 
was not one to enforce a lien on 
property, which could be maintained 
in a federal court in a district of 
which neither plaintiff nor defend- 
ants were inhabitants, against de- 
fendants’ objection. Filer, etc., Co. 
v. Rainey, 120 Fed. 718.. (15) A bill 
by insurance “companies asking for 
an examination of the vital organs 
of insured, which were in the cus- 
tody of the state court, is not a 
‘suit to enforce a lien” on, or claim 
to, specific property. New York 
Mut. L. Ins. ‘Co, v. Painter, 220 Fed. 
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[k] Cases within statute—(1) 
“Neither is the case taken out of 
the act of 1875 because the com- 
plainant’s claim or right is put as 
conditional, dependent on the elec- 


tion of the respondent, or 


manner having an apparent double 
aspect. The statute covers. all 
claims, whether absolute or contin- 


gent. . Neither is it excluded from 
the operation of the statute because 
it relates to the adjustment of rights 
depending on a formal written 
agreement, so that in some respects 
they cannot be regarded as adver- 
Sary. The true underlying proposi- 
tion was fully settled in the way 
we state it in Greeley y. Lowe, 155 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


in any .- 


§ 27] 


the parties.8° A view which provides for all cases is 
that the jurisdiction of local suits, although within 
the general grant of jurisdiction, is not distributed 
to particular districts by the general venue clause 


fixing venue with reference to the 


Urs 2s; Oni +o Set 24-89. Weds 
69. That proceeding was one for 
the partition of real estate between 
tenants in common, where there was 
no dispute as to title, but the only 
thing involved was an adjustment 
of the admitted respective interests 
of the various tenants in common.” 
York County Sav. Bank yv. Abbott, 
131 Fed. 980, 983. (2) Other cases 
within statute see infra note 94 [a]. 

88. Louisville, etc., 
Western Union Tel. Co., 
369, 34 SCt $810, 58 L. ed. 1356; 
Camp v. Bonsal, 203 Fed. 913, 122 
CCA 207; Western Union Tel. Co. v. 
Louisville, ete., R. Co., 201 Fed. 932. 
See also supra note 87. 

“This section ‘does not extend 
either to all suits of a local nature 
or to all local actions in rem, but 
is definitely limited to suits brought 


for the enforcement of certain spe-’ 


cific rights,’ and that the words 
‘claim to property’ used in the Act 
‘relate only to claims made to the 
property in the nature of an asser- 
tion of ownership or proprietary in- 
terest, or other direct right or claim 
to the property itself ...and do not 
include the assertion of a right 
which is not based upon an interest 
in the property itself, but seeks 
merely to enforce a restriction which 
the law imposes upon the owner of 


the property in reference to its 
proper use.’ This case was affirmed 
generally in Ladew v. Tennessee 


Copper Co., 218 U. S. 357, 31 SCt 81, 
54 L. ed. 1069.” Western Union Tel. 
Co. v. Louisville, ete. R. Co., 201 
Fed. 932, 4, 

“In distributing the jurisdiction 
conferred in general terms upon the 
District Courts, the code declares, in 
§ 51, that, ‘except as provided in 
the six succeeding sections, no civil 
suit shall be brought in any dis- 
trict court against any person by 
any original process or ae eae? 
that 


in any other district than 
whereof he is an inhabitant; but 
where the jurisdiction is founded 


only on the fact that the action is 
between citizens of different States, 
suit shall be brought only in the dis- 
trict of the residence of either the 
plaintiff or the defendant.’ If this 
section be applicable to suits which 
are local in their nature, as well 
as to such as are transitory (as to 
which see Casey v. Adams, 102 U. S. 
66, 26 L. ed. 52; Greeley v. Lowe, 
155 U. S. 58, 15 SCt 24, 39 L. ed. 69; 
Ellenwood v. Marietta Chair @o., 158 
U. S. 105; Kentucky Coal Lands Co. 
v. Mineral Dev. Co., 191 Fed. 899, 
915), it is clear that the District 
Court in which the suit was brought 
cannot entertain it, unless one of the 
six succeeding sections provides 
otherwise, or the appellee waives 
its personal privilege of being sued 
only in the district of its or the ap- 
pellant’s residence.” © Louisville, 
ete., R. Co. v. Western Union Tel. 
Gos 234 U.S) 869, 372,34" SCt. 810, 
58 L. ed. 1356. . 

[a] Injunction against nuisance. 
—A suit to enjoin a nuisance main- 
tained on land in the district where 
suit was brought was held subject 
to the limitation as to suing in the 
district of the residence of the 
parties. Ladew v. Tennessee Copper 
Co.,, 218 U. S. 357, 31 SCt 81, 54 L. 
ed. 1069 [dist on ground _ that 
such suits are transitory and_ not 
local under the applicable local 
law. Kentucky Coal Lands Co, v. 
Mineral Dev. Co., 191 Fed. 899, 219 
Fed. 45, 133 CCA 151]. Compare 
Foot v. Edwards, 9 F. Cas. No. 
4,908, 3 Blatchf. 310 (where plain- 
tiff’s mill in Massachusetts was 
damaged by defendant’s diversion of 


! Mineral Dev. Co., 
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residence of the 


a stream in Connecticut, and it was 
held that an action for damages was 
local, and properly brought in Con- 
necticut, as plaintiff had an election 
to sue either where the act was done, 
or the damage suffered). 

89. Casey v. Adams, 102 U. S. 66, 
66 L. ed. 52 (holding that Rev. St. 
§ 5198 authorizing national banks 
to be sued in the district where lo- 
cated does not apply to local actions 
and does not preclude suit upon a 
local cause of action against a na- 
tional bank in a district other than 
that in which it is located); North- 
ern Indiana R. Co. v. Michigan Cent. 
Ri-Co., 15- Hows) (U.! S3)288,. 14h! edi 
674; Kentucky Coal Lands Co. v. 
219 Fed. 45, 133 
CCA 151; Kentucky Coal Lands Co. 


v. Mineral Dev. Co., 191 Fed. 899; 
Louisville, ete, R. Co. v. Western 
Union. Tel):'Co,, 918% Wéd, 91,..102; 


Ejik Garden Co. v. T. W. Thayer Co., 
179 Fed. 556 [dist Central Trust Co. 
v. McGeorge, 151 U. S. 129, 14 SCt 
286, 38 L.‘ed. 98]; U. S. v. South- 
ern Pac. R. Co., 63 Fed. 481. 

“These authorities make sure that 
under the statutes as they existed 
prior to the act of 1887-88 no suit 
of a local ure was within their 
distributing or*®venue clauses. There 
is no possible ground for claiming 
that this is not true as to the venue 
or distributing clause of that act.” 
Kentucky Coal Lands Co. v. Minéral 
Dev. Co., 191 Fed. 899, 912. 

[a] Reason for rule.—(1) “The 
first section, as we have seen, pro- 
vided the district in which certain 
of the suits covered by them should 
be brought. Apparently it prescribes 
where all of them shall be brought. 
But such is not the case. As, for 
instance, it does not prescribe where 
a suit by a citizen of a state against 
an alien shall be brought. In re 
Hohorst, 150 U. S. 653,.14 SCt 221, 
37 Iu.’'ed. 1211. Nor: does it pre- 
scribe where any of the suits covered 
by it which were of a local nature 


shall be brought. Kentucky Coal 
Lands Co. v. Mineral Dev. Co., 191 
Fed. 899.’ Louisville, etc,, R. Co. v. 


Western Union Tel. Co., 218 Fed. 91, 
102. (2) “The first sentence of the 
first section of the jurisdictional acts 
of 1887 and 1888 (Acts March 3, 
£88701. 373i. 24 “Stat..°552, and- Act 
Aug. 13, 1888, c. 866, 25 Stat. 443 {U. 
S. Comp. St. 1901, p. 508]) confers 
essential jurisdiction on the Circuit 
Courts of the United States in cer- 
tain cases. The middle clause of the 
second section thereof—the venue 
clause—distributes that jurisdiction 
amongst those courts. It does not 
distribute all of it. It leaves a por- 
tion thereof undistributed, such as 
suits against aliens and suits of a 
local nature. I there pointed out 
that the fact’ that a portion of such 
jurisdiction so conferred was not 
distributed did not deprive the Cir- 
cuit Courts of jurisdiction thereof. 
The sole effect of its not being dis- 
tributed was that it must be treated 


as distributed along reasonable 
lines.” Louisville, etc., Co. v. Bos- 
worth, 209 Fed. 380, 416. (3) “The 


section so far as applicable here is 
precisely the same as if it had ex- 
pressly provided that Circuit Courts 
of the United States should have 
original jurisdiction of ‘suits between 
citizens of different states, but no 
such suit, not of a local nature, shall 
be brought elsewhere than in the dis- 
trict of the residence of either the 
plaintiff or defendant. Had the stat- 
ute been so worded, no one would 
ever have thought of raising the 
question as to whether either of 
these two suits could have been 
originally brought here. They are 


[re local actions. 
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parties and prohibiting suits in any other districts, 
and that such clause has no reference to local ac- 
tions, and that therefore, the jurisdiction being 
granted and not specifically distributed, the venue 
is fixed by the fundamental juridical principle that 


between citizens of different states, 
and they are of a.local nature. They 
come within the first branch of the 
; section as thus put, and not within 
the second. And why should Con- 
gress have bothered itself with fix- 
ing the venue of suits of a local 
nature? Their very nature itself 
fixes their venue. So it is that Con- 
gress has never undertaken to fix 
the venue of suits of a local nature 
except where the defendant resides 
in a different district of the same 
state from that in which the suit is 
brought, or where the property which 
is the subject-matter of the suit is 
located partly in one district and 
partly in another within the same 
state. This it did by sections 741 
and 742: of the Revised Statutes (U. 
S. Comp. St. 1901, p. 588), re-enacted 
by sections 54 and 55 of the Judicial 
Code (Act March 8, 1911, ¢. 231, 36 
Stat. 1101, 1102). Those statutory 
provisions presuppose the soundness 
of the position I have here taken.” 
Kentucky Coal Lands Co. v. Mineral 
Dev. Co., 191 Fed. 899, 915. (4) “In 
omitting the clause, ‘or in which he 
shall be found,’ and in providing that 
‘suit shall be brought only in the 
district of the residence of either 
the plaintiff or the defendant,’ Con- 
gress did not intend to forbid juris- 
diction of local actions where neither 
party resides in the district of suit, 
and where the defendant is not found 
in the district. Dick v. Foraker, 155 
U. S. 404, 15 SCt 124, 39 L. ed. 201, 
and Greeley v. Lowe, 155 U. S. 58,15 
SCt 24, 39 L. ed. 69. It would there- 
fore be so very anomalous to deny 
jurisdiction of a local suit to the fed- 
eral court of the district where the 
property lies merely because the de- 
fendant is found and served with 
process in the district, that it seems 
proper to regard the amendment of 
1887 as not intended to apply to 
local suits. The first dozen lines of 
the first section of the act of 1875 
give the federal courts jurisdiction 
of all controversies of a civil na- 
ture, involving over $2,000, between 
citizens of different states. The re- 
Strictions as to venue, as set out 
in the amendment of this section by 
the act of 1887, apply to transitory 
actions. But.the very fact that the 
eighth section of the act of 1875 is 
expressly saved by the fifth section 
of the act of 1887, seems a sufficient 
reason for concluding that the re- 
strictions as to venue do not apply 
An intent to give 
jurisdiction of a local action where 
the nonresident defendant may be 
merely warned by publication, seems 
to clearly forbid the existence of an 
intent to deny jurisdiction to the 
same court of the same action if 
the defendant is served with process 
within the jurisdiction.” Elk Gar- 
den Co. v. T. W. Thayer Co., 179 Fed. 
556, 559. (5) *A brief review of the 
history of corresponding provisions 
in prior acts will show that it has 
never been supposed that the Fed- 
eral courts did not have jurisdiction 
of local actions in which citizens of 
different districts were defendants, 
and, in fact, provision was expressly 
made by law for such contigency.” 
Greeley v. Lowe, 155 U. S. 58, 69, 15 
SCt 24, 39 L. ed. 69 [quot Kentucky 
Coal Lands Co. v. Mineral Dev. Co., 
191 Fed, 899, 914]. (6) “The distinc- 
tion between local and transitory ac- 
tions is as old as actions themselves, 
and no one has ever supposed that 


laws which = prescribed generally, 
where one should be sued, included 
such suits as were local in their 


character, either by statute or the 
common law, unless it was expressly 
so declared. Local actions are in the 
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local suits must be brought in the district where the | 
property is located.°° This view has been suggested, 


but neither adopted nor rejected, 
court.?! 


Certain it is that the statutory provisions 
weferred to in the exceptions to the general venue 
provisions ®* do not of themselves directly create 
jurisdiction or confer venue in a particular district 
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by the supreme 


of local suits, except as between different districts 


nature of suits in rém, and are to 
be prosecuted where the thing on 
which they are founded is situated. 
To give the act of Congress the con- 
struction now contended for would 
be in effect to declare that a national 
bank could not be sued at all in a 
local action where the thing about 
which the suit was brought was not 
in the judicial. district of the United 
States within which the bank was 


located. Such a result could never 
have been contemplated by Con- 
gress.” Casey v. Adams, 102 U. S. 


66, 67, 26 L. ed. 52 [quot Kentucky 
Coal Lands Co. v. Mineral Dey. Co., 
219 Fed. 45, 47, 188 CCA 151]. 

[b] Rule applied.—(1) Ejectment 
land in another state cannot 
be maintained in the district where 
defendant resides and is found for 
service of process. Northern Indiana 
R. Co. v. Michigan Cent. R. Co., 15 
How. (U. S.) 283, 14 L. ed. 674; Liv- 
ingston y. Jefferson, 15 F. Cas. No. 
8,411, 1 Brock. 203. (2) “Are suits 
in ejectment covered by that pro- 
viso or exception? If so, they are 
distributed to the district of either 
the plaintiff or defendant. But that 
cannot be. From ‘inevitable neces- 


sity’ a suit in ejectment cannot be} 


brought anywhere else than in the 
district where the land sought to 
be recovered lies. The suit in eject- 
ment which we have here could not 
have been brought in either the state 
of New York, the state of plaintiff’s 
residence, or in the state of Vir- 
ginia, that of defendant’s residence. 
It could only have been brought in 
this district. It is clear, then, that 
suits in ejectment are not within 
the proviso or exception of the dis- 
tributing clause.’ Kentucky Coal 
Lands Co. v. Mineral Dev. Co., 191 
Fed. 899, 910. (3) An action for 
trespass to land cannot be main- 
tained in a district of another state 
where defendant resides and. is 
served with process. Ellenwood v. 
Marietta Chair Co.,. 158 U.S. 105, 
15 SCt 771, 89 L. ed. 918; Northern 
Indiana R. Co. v. Michigan Cent. R. 
ei 15 How. (U. S.). 233, 14 L. ed. 

[e] Admiralty and maritime cases 
have never been deemed within the 
restriction to the district of resi- 
dence of the parties. In re Louis. 


ville Underwriters, 134 U. S. 488, 
10 SCt 587, 33 L. ed. 991. See also 
Admiralty § 144. 

90. In re Louisville. ete., Packet 


Co., 223 Fed. 185, 187; Kentueky Coal 


Land Co. vy. Mineral Dev. CO.,.44:91 
Fed. 899. 
“This is in accordance with the 


general principles of jurisprudence, 
According thereto a court has jur- 
isdiction to proceed against a person 
when it has served him with its 
process within its territorial juris- 
diction or against his property when 
it has so seized it, if it has juris- 
diction of the subject-matter.” In 
re Louisville, etc., Packet Co., supra. 

Venue of local actions generally 
see Venue [40 Cyc 40 et seq], 

91. Louisville, ete, R. Co. vy. 
Western Union Tel. Co., 234 WU. Ss. 
369, 34 SCt 810, 58 L. ed. 1356. 

92. Jud. Code §§ 51, 54, 57. 

93. Kentucky Coal Lands Co, y. 
Mineral Dev. Co., 219 Fed. Oy lise 
CCA 151; Kentucky Coal Land Co. 
v. Mineral Dev. Co., 191 Fed. 899; 
Elk Garden Co. v. T. 


179 Fed, 556; Tug River Coal, etc., 


W. Thayer Co., | 


'Co. v. Brigel, 67 Fed. 625, 14 CCA 
577; East Tennessee, etce., a CGV. 
Atlanta, ete., R. Co., 49 Fed. 608, 15 
LRA 109. 

“Undoubtedly section 8 presup- 
poses that the suits covered by it 
may be brought in the Circuit Court 
of the United States for the district 
in which the property sought to be 
affected is located. But it does no 
more. It does not confer the right 
to bring them-.there. That right 
exists irrespective of its provisions. 
It exists because the suits covered 
by it are all suits of a local nature. 
The venue of such suits is fixed by 
their character. And from inevitable 
necessity suits of a lneal nature 
such as those covered by section 8 
are can only be brought in the Cir- 
cuit Court of the United States for 
the district where the property 
sought to be affected is located. The 
sole function of section 8, there- 
fore, is, as already stated, to make 
it so that suits so brought may 
be effective by providing process for 
bringing the defendant before the 
court and thereby conferring on the 
court jurisdiction to hear and deter- 
mine the suits. So regarded section 
8 cannot be an exception to the dis- 
tributing clause of section 1, as 
stated by Mr. Justice Brown in Gree- 
ley v. Lowe, 155 U. S. 58, 15 SCt 24; 
39 L. ed. 69, nor should it be con- 
strued together with that clause as 
stated by Mr. Justice Harlan in 
Ladew v. Tennessee Copper Co., 218 
U.S. .357, 31-SCt; 81,;.54 I. ed, 1069, 
That clause, as we have seen, hay- 
ing 
nature, whose venue is fixed by their 
character, it was not necessary to 
treat section 8 as cuttine down or 
modifying the effect of that. clause 
in order that the Circuit Court of 
the United -States for the district 
where the property was located 
might have jurisdiction thereof. Had 
section 8 never been enacted that 
court would still have had jurisdic- 
tion of suits of that character; i.e., 
they could rightly have been brought 
therein. The only trouble arising 
from its nonexistence would have 
been in the matter of getting the 


defendant before the court.’ Ken- 
tucky Coal Lands Co. v. Mineral 
Dey. Co., 191 Fed. 899, 919. 


{a] Where jurisdiction does not 
otherwise exist, the mere location 
of land within a district does not 
sive a federal court jurisdiction. 
Pooley v. Luceo, 72 Fed. 561, 564 
(The statute “does not purport to 
confer jurisdiction where it would 
not otherwise exist, but simply pre- 
seribes certain procedure in cases 
where jurisdiction does exist; or; 
more specially, where a suit is with’ 
in the jurisdiction of the court, and 
the object of the suit is to enforce 
a lien, etc., and some of the defend- 
antS are absent from the district 
within which the suit is brought, 
then the section is applicable, and 
simply provides a mode of service on 
such defendants’’), 

94. Collett v. Adams, 249 U. §. 
545, 39 SCt 378, 68 L. ed. 764; Louis- 
ville, etc., R. Co. v. Western Union 
Tel. Co., 234 U. S. 369, 34 Sct 810, 
58 L. ed. 1356; Chase vy. Wetzlar, 225 
U. S. 79, 32 SCt 659, 56 L. ed. 990; 
Schultz v. Diehl, 217 U. §. 594, 30 
SCt 694, 54 L. ed. 896; Citizens’ Sav., 
ete., Co. v. Illinois Cent. R. Co., 205 


U. S. 46, 27 SCt 425, 51 L. ed. 703; 


no relation to suits of a local! 


SN tger 


in the same state; they only provide a method of 
obtaining service in cases of which it is assumed 
the court already has general jurisdiction.®* But up- 
on one theory or the other local actions are properly 
brought in the district where the property con- 
cerned is situated’ without regard to the ‘residence 
of the parties,°*.and cannot be brought in any 


Jellenik v. Huron Copper Min. Co., 
177 U. S. 1, 20 SCt 559, 44 L. ed. 647; 
Greeley v. Lowe, 155 U. S. 58, 15 
SCt 24, 39 L. ed. 69 [dist Smith v. 
Lyon, 133 U. S. 315, 10 SCt 308, 33 
L. ed. 635]; Rensselaer, ete., R. Co. 
v. Irwin, 252 Fed. 921; Richmond 
Bank of Commerce, ete. Co. v. Mc- 
Arthur, 248 Fed. 138; Hudson Nav. 
Co. v. Murray, 233 Fed. 466; Western 
Union Tel. Co. v. Louisville, ete., 
R. Co., 229 Fed. 234; Burke v, Moun- 
tain Timber Co., 224 Fed. 591; Ken- 
tucky Coal Lands Co. vy. Mineral 
Dev. Co., 219 Fed. 45, 133 CCA 151; 
Blake v. Foreman Bros. Banking 
Co., 218 Fed. 264; Childs v. Missouri, 
etc,, R. Co, 221' Fed. 219): 136! CEA 
629; Texas Co. v. Central Fuel Oil Co., 
194 Wed) i thd) COACH Kentucky 
Coal Lands Co. vy. Mineral Dev. Co., 
191 Fed. 899; Elk Garden Co. v. T. 
W. Thayer Co., 179 Fed. 556; Ladew 
v. Tennessee Copper Co., 179 Fed. 
245; Hultberg v. Anderson, 170 Fed. 
657; Jones v. Gould, 149 Fed. iD, 
80 CCA 1 [aff 141 Fed. 698]; De 
Hierapolis v. Lawrence, 99 Fed. 321; 
Merrihew v. Fort, 98 Fed. 899; Cow- 


ell_v. City  Water-Supply Co., 96 
Fed. 769; Grove v. Grove, 93 Fed. 
865; Morrison vy. Marker, 93 Fed. 


692; Lancaster v. Asheville Sts: 
Co., 90 Fed. 129; Kuhn v. Morrison, 
75 Fed. 81; Spencer v. Kansas City 
Stock-Yards Co., 56 Fed. 741; Single 
Vv. Scott Paper Mfg. Co., 55 Fed. 585 
Wheelwright v. St. Louis, SUC ML COr 
50 Fed. 709; Ames y. Holderbaum, 
42 Fed. 224; Stillman ~ v. White 
Rock Mfg. Co., 23 F. Cas. No. 13,446. 
See also cases supra note 87; and 
infra this note, 

{a] Local actions within rule.—. 
(1) Partition. Greeley v. Lowe, 155 
US... S815 ISCb424, 189 s7,, eae 69; 
German Sav., etc. Soc. v. Tull, 136 
Fed. 1, 58.CCA 1 [certiorari den 200 
U. S. 621, 26 SCt. 757, 50 L. ed. 624]. 
(2) Hjectment. Northern Indiana R. 


Co. v. Michigan Cent. R. Cox, FAG 
How. (Uy S:)' S233;hidide Berear 674; 
Kentucky Coal Lands Co. v. Min- 


eral Dev. Co., 219 Ped.-45, 133 CCA 
151; Kentucky Coal Lands Go. svi 
Mineral Dev. Co., 191 Fed. 899; Elk 
Garden Co. v. T. w. Thayer Co., 179 
Fed. 556; Spencer vy, Kansas City 
Stockyards Co., 56 Fed. 741, (3) 
Trespa8s to land. Ellenwood v. Ma. 
rietta Chair Co., 158 U. S. 105, 15 
SCt 771, 39 L. ed. 913; Northern In- 
diana R. Co. y. Michigan Cent. R. 
Co., 15 How. (U. 8.) 233, 14 Led. 
674; Potomac Milling, ete, Co. v. 
Baltimore, ete., R. Co., 217 Fed. 665; 
Kentucky Coal Lands Co. 
eral Dev.  Co., 
ston v. Jefferson, 15 F. Cas, No. 8,411, 
1 Brock. 203, (4) 
Removal of cloud. Louisville, ete, 
R. Co. v. Western Union Tel. Co., 234 
U. S. 369, 34 Sct oi 58 L. ed. 1356 

ase_v. Wetzlar, 
225 U. S..79, 32 Sct 659, 56 L. ed. 


990; Citizens’ Sav., ete., Co. v. Dhli- 
nois Cent. R. Co., 205 U. §. 46, 27 
SOt 425;6ile ly ed 703; Jellinik v. 
Huron Copper Min. Go. 177 Usisiig 


._ S. 404, 15 SCt 124, 
39 L. ed. 201; Mellen vy. Moline Mal- 
leable Iron Works, 131 Us. Sii-852.59 
SCH Si, 33 L, ed. 178; Burpee v. 
Guggenheim, 226 Fed, 214; Nelson 
v. Husted, 182 Fed. 921 (holding case 
not one to remove a cloud); Miller 
v. Ahrens, 150 Fed. 644; a Soon 
Southern Pac. R. Co., 63 Fed. 481; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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other district,°®. with the possible exception of local 
actions not within the express exceptions to the 
The statute provides for 
extraterritorial and substituted service upon the 
absent defendant,®°" but unless such defendant ap- 
pears, the judgment affects only the property with- 
in the district,°* and therefore where a judgment 
or decree in personam is necessarily involved, the 
If defendant per- 
sonally appears a judgment or decree in personam 
Where the suit is of a local 
nature and the land or other subject matter of a 
fixed character lies partly in one district and partly 
in another within, the same state, it may be brought 
in the district court of either district and the 
court in which it is brought has jurisdiction to 


general venue provision. 


case is not within the statute.99 


may be entered.t 


Costello v. Costello, 14 Fed. 207, 4 
McCrary 543. But compare Hart v. 
Sansom, 210, -U., So Lote 3: 7SCt" 5863 
28 L. ed. 101 (holding that jurisdic- 
tion of defendant’s person is essen- 
tial to validity of a decree to re- 
move a cloud from title to real es- 
tate); Remer v. McKay, 54 Fed. 432. 
(a suit to remove an alleged cloud 
on title to land may be brought in 
a state other than that in which the 
land is situated, since the decree 
compelling defendant to release the 
cloud operates only in personam). 
(5)-- Suit to quiet. title. Childs v. 
Missouri, etc., R. Co., 221 Fed. 219, 
136 CCA 629; U. S. v. Southern Pac. 
R. Co., 63 Fed. 481. Contra Clark v. 
Hammett, 27 Fed. 339 [foll Hart v. 
Sansom, 110 U. S. 151, 3 SCt 586, 28 
ined s*1.01 I: (6) Specific perform- 
ance, where made so by local law, 
but not otherwise. See supra note 
81 [a] (1). (7) Suits for appoint- 
ment of receiver. Primos Chemical 
Co. v. Fulton Steel Co., 254 Fed. 454; 
_ Consolidated Interstate Callahan 
Min. Co. v. Callahan Min. Co., 228 
Fed. 528; Horn v. Pere Marquette 
R. Co., 151 Fed. 626; East Tennessee,. 
eter Con Vv. vAtianta, etc.,.R. Co., -49 
Fed. 608, 15 LRA 109; Texas, etc., 
R. Co. v. Gay, 86 Tex. 571, 26 SW 
599, 25 LRA 52. (8) Enforcement 
of lien. Chase v. Wetzlar, 225 U. 
S. 79, 32 SCt 659, 56 L. ed. 990; In- 
gersoll v. Coram, 211 U. S. 335, 29 
Sct 92, 53 L. ed. 208; Texas Co. v. 
Central Fuel Oil Co., 194 Fed. 1, 114 
CCA 21; Blake v. Foreman Bros. 
Banking Co., 218 Fed. 264 (on stock 
certificates); Kent v. Honsinger, 167 
Fed. 619; Jones v. Byrne, 149 Fed. 
457 [rev on other grounds 159 Fed. 
321,.90 CCA 101]; Filer, ete; Co. \v. 
Rainey, 120 Fed. 718; Lancaster v. 
Ashville, etc., R. Co. 90 Fed. 129; 
McBee v. Marietta, etc., R..Co., 48 
Fed. 243. (9) Anterior existence of 
lien, See supra note 87 [g]. (10) 
Foreclosure of mortgage. Burk v. 
Mountain Timber Co., 224 Fed. 591 
{aff 238 Fed. 881, 152 CCA 15, Ann 
Cas1918C 93]; Seybert v. Shamokin, 
ete., R. Co., 110 Fed. 810; Merrihew 
v. Fort, 98 Fed. 899; Grove v. Grove, 
93 Fed. 865; Ames vy. Holderbaum, 
42 Fed. 341; Atkins v. Wabash, etc., 
PBL O0s5 peony ed.| 4 LOL; Randolph v. 
Wilmington, ete., R. Co. 20 F. Cas. 
No. 11,563, 11 Phila. (Pa.) 502. (11) 
A suit to cancel a mortgage. Cow- 
ell v. City Water-Supply Co., 96 Fed. 
769 [rev on other grounds 121 Fed. 
58, 57 CCA 293]. (12). Bill to can- 
cel deed. Evans v. Scribner, 58 Fed. 
303. (18) Bill for cap conAclonae 


note. Manning Vv. Berdan, 

Fed. 382. (14) Bill to remove trustee 
for bondholders, and to _ cancel 
fraudulent bonds. State Nat. Bank 


vy. Eureka Springs Syndicate Co., 178 
Fed. 359. (15) Bill against trustee 
for bondholders to prevent diversion 
_of sinking fund held by trustee with- 
in district. Pollitz v. Farmers’ L. 
& T. Co., 39 Fed. 707. (16) Bill by 
receiver to adjust equities in fund 
held by receiver upon which judg- 
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either district.? 


ment held by defendants is a lien 
in the sense that it is entitled to 
participate in the fund. Brown v. 
Pegram, 143 Fed. 701. (17) Injunc- 
tion to restrain (interference with 
telegraph company’s right of way 
involving claim of easement in land. 
Western Union Tel. Co. vy. Louis- 
ville, etc., R. Co., 229 Fed. 234. (18) 
Suit by United States to enforce 
rights of Indian tribe to a fishery. 
U. S. v. Winans, 73 Fed. 72. (19) 
An action in rem, U.S. v. One Thou- 
sand Seven Hundred and Fixty-Six 
Shares of Capé#l Stock, 27 F. Cas. 
No. 15,961, 5-BYatchf. 231. (20) A 
libel in rem. Nelson v. The Wil- 
lamette, 53 Fed. 602. (21) Stock- 
holders’ suit to cancel deeds and 
leases, under which property of the 
corporation is held by defendants, 
as a cloud on title. Citizens’ Sav., 
ete., Co. v. Illinois Cent. R, Co., 205 
U.S. 46, 27 .SCt 425, 51, L,..ed.. 7.03. 
(22) “The provision in § 57 of the 
Judicial Code, respecting suits to re- 
move clouds from title, was intended 
to embrace, and does embrace, suits 
of that nature when founded upon 
the remedial statutes of the several 
States, as well as when resting upen 
established usages and practice in 
equity.” Louisville, ete, R. Co. v. 
Western Union Tel. Co., 234 U.S. 
369, 376, 34 SCt 810, 58 L. ed. 1356. 
(23) The buyer of county warrants 
issued in lieu of former warrants, 
which acquired an implied trust in 
the former warrants, has a beneficial 
interest in the funds raised by the 
county to pay the warrants, which 
entitles it to bring suit in the dis- 
trict in which the county is situated, 
and serve notice by publication on 
the nonresident defendants, under 
Jud. Code § 57 (Comp. St. § 1039). 
Continental Trust Co. v. Shunk Plow 
Co., 263 Fed. 873. (24) A suit by 
an alien bondholder against the 
trustee, in a mortgage securing a 
corporation’s bonds, to restrain the 
payment of certain funds to the cor- 


poration. Pollitz v. Farmers’ L, & 
TT Co,,. soeaiedsrt0 Ts (25) Suit by 
trustee in bankruptcy to recover 


property conveyed by bankrupt as 
constituting a preference. Collett v. 
Adams, 249 U. S. 545, 39 SCt 372, 
63 L. ed. 764. (26) Injunction against 
nuisance. Mississippi, etc., MED, 
v. Ward, 2 Black (U. S.) 485, 17 L. 
ed. 311; Ladew v. Tennessee Cop- 
per Co., 179 Fed. 245 [aff 218 U. S. 
357, 369, .31--SCt. 81,84, 54 L.. ed. 
1069]. But see supra note 88 [a]. 
(27) A petition to confirm a grant. 
Callender v. U. S., 4 F. Cas. No. 
2,321, Hempst. 334. (28) A suit by 
an alien judgment creditor to es- 
tablish the judgment as a lien 
against property of the judgment 
debtor. De Hierapolis v. Lawrence, 
99 Fed. 321. (29) Creditors’ suits to 
reach property within the_ district. 
Hultberg v. Anderson, 170 Fed. 657; 
Hay v. Alexandria, etc., R. Co., 1 
FE. Cas. No. 6,254, 4 Hughes 331. But 
see cases supra note 87 [g]. (30) 
Bill to compel transfer of stock on 


eekie meyay: 


hear and determine it as fully as if the subject 
matter were wholly within the district,? and mesne 
and final process may be issued and executed in 
Where the property is in one dis- 
trict and defendant resides 
of the same state, a suit of a local nature must 
be brought in the district where the property 
is situated,* and plaintiff may have original and 
final process) against defendant directed to the 
marshal of the district where he resides.® 

[§ 28] N. Loss or Divestiture or Jurisdiction.® 
Where the jurisdiction of a federal court has at- 
tached, the right of plaintiff to prosecute his suit 
to a final determination cannot be arrested, de- 
feated, or impaired by any proceeding in a court of 
another or coneurrent jurisdiction;’ by: the fact 


in another districti 


books of corporation. Jewitt v. 
Bradford Sav. Bank, etc., Co., 45 Fed. 
801. (31) Bill to cancel invalid 
bonds as a cloud on title of other 
bondholders. Thompson v. Emmett 
Irr. Dist., 227 Fed. 560, 142 CCA 192, 
lithe vaeata actions see supra note 


95. Ellenwood vy. Marietta Chair 
Coxe 158, Wi tS. 105,55 4SCth Vii 39h 
ed. 913; Primos Chemical Co. v. Ful- 
ton Steel Corp., 254 Fed. 454; Elk 
Garden Co. v. T. W. Thayer Co., 179 
Fed. 556 (ejectment); Ladew v. Ten- 
nessee Copper Co., 179 Fed. 245 [aff 
218 U. S. 357, 369, 31 SCt 81, 84, 54 
L. ed. 1069, 1073]; Callender v. U. 
S., 4 F. Cas. No, 2,321, Hempst. 334; 
Foot v. Edwards, 9 F. Cas. No. 4,908, 
3 Blatchf.. 310. 

96. See supra note 88. 

97. Jud. Code § 57. 

Substituted and extraterritorial 
service see infra § 135. See also gen- 
erally Process [32 Cye 461]. 

98. Jud. Code § 57; York County 
Sav. Bank v. Abbot, 139 Fed. 988; 
Shainwald v. Lewis, 5 Fed. 510, 6 
Sawy. 585. 

99. York County Sav. Bank v. Ab- 
gD 139 Fed. 988 [overr 131 Fed. 
g - 

1. White v. Ewing, 69 Fed. 451, 
16 CCA 296. 

[a] A special appearance for the 
sole purpose of objecting to the jur- 
isdiction is not an “appearance” 
within the meaning of the statute. 
York County Sav. Bank y. Abbot, 
139 Fed. 988; Jones v. Gould, 141 
Hed: 698 [aff 149 Fed. 153, 80 CCA 


it 

2. Jud. Code § 55, reénacting Rev. 
St. § 742; Primos Chemical Co. v. 
Fulton Steel Corp,, 254 Fed. 454; 
Jennings v. Smith, 242 Fed. 561; 
Horn v. Pere Marquette R. Co., 151 
Fed. 626; Memphis Sav. Bank v. 
Houchens, 115 Fed. 96, 52 CCA 176. 

[a] “Property of a fixed char- 
acter.’—-(1) A bank deposit is not 
property of a fixed character with- 
in the meaning of the statute. Pri- 
mos Chemical Co. v. Fulton Steel 
Corp., 254 Fed. 454. (2) A leasehold 
interest for a term of years, while 
personal property, is not “property 
of a fixed character” so as to confer 
jurisdiction. Primos Chemical Co. 
v. Fulton Steel Corp., supra. 

[b] Cases within rule.—A_ suit 
by a creditor of a railroad company 
to have its property, situated in dif- 
ferent federal districts of the same 
state, administered for the benefit of 
all creditors by a receiver. Horn v. 
Pere Marquette R. Co., 151 Fed. 626. 

3. Jud. Code § 55. See infra § 135. 

4. Jud, Code § 54, reénacting. Rev. 


5. Jud. Code § 54. See infra § 135. 


6 See generally Courts §§ 134-— 
142. 
7. Adams Exp. Co. v. Adams, 


159 Fed. 62, 86 CCA 252. 

[al The filing of a suit in a state 
court will not oust a federal court 
of jurisdiction. Sharon vy. Terry, 36 
Fed. 337, 13 Sawy. 387, 1 LRA 572; 


Sie? P25 ©, Je] 
that after the action is begun defendant does not 
continue to resist plaintiff’s demands; by an amend- 
ment to the pleadings, setting forth an entirely new 
cause of action, where grounds of federal jurisdic- 
tion continue to exist;® or by an attempt to litigate 


rights dependent upon the validity of a state stat-- 


ute.*° Where a federal court acquires jurisdiction 
because a federal question is presented, such juris- 
diction is not lost because that question is decided 
against complainant,' or because the case is decided 
on questions of state law alone;!* although there 
may be a dismissal for lack of jurisdiction where 
the contention relied on as raising a federal ques- 
tion is obviously groundless.1% Jurisdiction which 
has once attached cannot be divested by a subse- 
quent change cf parties,14 or by a change in the 
citizenship of the parties, where federal jurisdic- 
tion is based on diverse citizenship.45 Nor does a 
dismissal as to one of several defendants, who is 
not an indispensable party, necessitate a dismissal 
as to other defendants properly before the court.1° 
But the jurisdiction of a federal court may be de- 
feated by the development, during the litigation, of 
facts not apparent at the outset, which show that 
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the ease is not one of which the court can rightfully 
take cognizance;'? and a suit may be dismissed on 
motion for want of jurisdiction on the death of a 
defendant who is an indispensable party, where such 
fact plainly appears from the pleadings and the 
executors of the decedent cannot be brought in.}8 
A federal eourt,in a suit in equity between citizens 
of different states, based on a judgment at law in 
favor of complainant and against one of defendants, 
is not ousted of its jurisdiction to proceed and de- 
termine issues joined therein between codefendants 
by the fact that such judgment is discharged after 
the commencement of the suit, although it would 
not have had jurisdiction of an original suit between 
such codefendants, because they are citizens of the 
same state.1® The sale of street railroad property 
by receivers has been held to have deprived the 
court of jurisdiction to: make any further orders 
for its protection, but to leave it jurisdiction to 
enter and enforce a decree embodying its previous 
decision granting an injunction in favor of the 
receivers.2° A clerical error in docketing an ad- 
miralty cause on’ a civil docket will not oust the 
jurisdiction of the court sitting in admiralty.?1 


III. JURISDICTION DEPENDENT ON EXISTENCE OF FEDERAL QUESTION ”2 


[§ 29] A. In General. Questions arising under 
the constitution or laws of the United States, or 
treaties made under their authority, shortly termed 
federal questions, by express provision of the con- 
stitution, are within the judicial power vested in 
the supreme court, and such inferior courts as con- 
gress may establish.2* General jurisdiction on the 
ground of a federal question was first given by 
the Judiciary Act of 1875,24 if the aet of 1801, 
repealed the following year, is disregarded.2° By 
former judiciary acts, original jurisdiction in this 
class of cases was vested in, and distributed be- 


Gaylord v. Ft. Wayne, ete, R. Co.,, vival 


10 F. Cas. No 5,284, 6 Biss -286. 
8 Park v. New York, etc., R. Co., 19. 
70 Fed. 641. 20. 


9. Green v. Custard, 23 How. (U. 
S.) 484, 16 L. ed. 471. 21. 
10. F. W. Cook Brewing Co. v.| 807 
Garber, 168 Fed. 942. 
11. Mutual Film Co. v. Indus- 
trial Commn., 215 Fed. 138 [aff 236 
U.S. 230,35 SCt 387, 59 LL. ed., 652]; 
Portland R., etc., Co. v. Portland, 210 


23. 
[a] 


| 
| 


against the 
after the lapse of a reasonable time). 
Ritchie v. Burke, 109 Fed. 16. 
Brady v. South Shore Tract. 
Co., 206 Fed. 336. 

Hatch v. The Boston, 3 Fed. 


22. Admiralty and maritime jur- 
isdiction see Admiralty §§ 16-128. 
Const/-art VILE §§ a1) 
also supra § 1-3. 
Not self-execu 


tween, the former cireuit and district courts.2¢ By 
the present Judicial Code, the jurisdiction previous- 
ly vested in both is now all vested in the district 
court,*’ the circuit court being abolished.28 Where 
it appears that some right, title, privilege, or im- 
munity will be defeated by one construction of 
the constitution or a law or treaty of the United 
States, or sustained by the opposite construction, 
then the case is one arising under the constitution, 
laws, or treaties of the United States, and the fed- 
eral courts have jurisdiction,?® without regard to 


executors until| treaties of the United States, and, if 
the act of February 13, 1801, c. 4, 
§ 11, 2 Stat. 89, be not noticed be- 
cause of its early repeal, c. 8, Sacks 
2 Stat. 132, it is true, as sometimes 
has been said, that this power was 
broadly exercised for the first time 
by the act of March 3, 1875, ce. LT; 
§ 1, 18 Stat. 470. By that act Con- 
gress in express terms gave the Cir- 
cuit Courts original jurisdiction, 
concurrent with the courts of the 


See 


ting.—The pro- 


\/ 9g 28-29 


Fed. 667. 

12. Mutual Film Co. y. Industrial 
Commn., 215 Fed. 138 [aff 236 U. S. 
230, 35 SCt 387, 59 L. ed. 552]. 

13. Ramapo Water Co. v. New 
Work, 236. U. S. 579, 35 SCt 4495259 
L. ed. 731; New Orleans Waterworks 
Go. vy. Louisiana, 185 U.S. 336; 29 
SCt 691, 46 L. ed. 936. See also infra 
§ 506a. 

Dismissal of appeal where federal 
question not substantial see infra 
§§ 2638, 281, 282. 

14. Peo. v. Ramos, 232 U. S. 627, 
34. SCt 461, 68 L. ed. 763; Harden- 
bergen Nz Ray,, 15000. S: 112) 14 sc 
305, 38 L. ed. 938; Phelps v. Oaks, 117 
Wes. 2280,)0 SOtrt1 4," 29" ta2 ed. | 888. 
See infra §§ 61, 75. 

15. See infra §§ 61, 75. 

16. Ladew v. Tennessee Copper 
Co., 179 Fed. 245 [aff 218° U.S. 357, 
3869, 31 SCt 81, 84, 54 L. ed. 1069, 
1073]. 

17. Barker v. Eastman, 206 Fed. 
865, 124 CCA 525 [aff 192 Fed. 659]. 

18. Lawrence v. Southern Pac. 
Co., 177 Fed. 547 (holding, however, 
that if there is doubt on the ques- 
tion, and it appears that the suit 
may be separable, it should not be 
dismissed, nor should it be dismissed 
where there is a possibility of re- 


-made under their authority,’ 


vision of the constitution of the 
United States; declaring that. the 
judicial power should extend to all 
cases arising under the laws of the 
United States, is not a self-executing 
power, and does not vest the courts 
with jurisdiction without the ac- 
tion of congress for that purpose. 
Roback v. Taylor, 20 F. Cas. No. 11,- 
877, 2 Bond 36. 


24, 18 St. at Li 470 ¢ 187. 
“The earliest act of Congress 
which conferred on the Circuit 


Courts of the United 
jurisdiction of suits 
ture, at common law 
‘arising under the Constitution or 
laws of the United States, or 
treaties made or which shall be 
was 
the act of March 8, 1875, c 137. 18 
Stat. 470.” Tennessee v. Union, etc., 
Bank, 152 U. S. 454, 459, 14 9Ct 654, 
388 L. ed. 511. 

25. Act Febr. 13, 1801 (2 St. at 
L. 92 c¢ 4 § 11), repealed by Act 
April 29, 1802 (2 St. at L. 156 ¢ 31), 

“Onder the Constitution Congress 
undoubtedly possesses power to in- 
vest the subordinate Federal courts 
with original jurisdiction of all 
suits at law or in equity arising un- 
der the Constitution, laws or 


States general 
Of (a'clvilenas 
or in equity, 


several States, of all suits of that 
nature, where the value of the mat- 
ter in dispute, exclusive of costs, 
was in excess of five hundred dol- 
lars, and this jurisdiction remained 
with the Circuit Courts until Jan- 
uary 1, 1912, when they were abol- 
ished, save as the act of March 3, 
1837, "Cl 1373. Ses OY oat 552, re- 
quired that the value of the matter 
in dispute, exclusive of interest and 
costs, be in excess of two thousand 
dollars. Upon the discontinuance of 
the Circuit Courts this jurisdiction 
was transferred to the District 


Courts by § 24 of the Judicial Code, . 


subject to a restriction that there. 
after the value of the matter in con- 
troversy should exceed three thou- 
sand dollars, exclusive of interest 
and costs.” Bankers Trust Co. *y3 
Texas, etc., R. Co., 241 U. S. 295, 305, 
36 SCt 569, 60 L. ed. 1010, 

26. Rev. St. § 629; Act March 3, 
L875) (SP St) at i a0 137) as 


amended by Act Aug. 13, 1888 (25 


St. at L. 433 ¢ 866), 
27. Jud. Code §§ 24, 291. . 
Perlis courts see infra §§ 342, 


28. See infra § 341, 
29. Louisville v. Rice, 247 Ss 
201, 38 SCt 429, 62 L. ed. 1071; Mit- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


§ 29] 


chell v. Dakota Cent. Tel. Co., 246 U. 
S. 396, 38 SCt 362, 62 L. ed. 793; 
Illinois Cent. R. Co. v. Greene, 244 
U. S. 555, 37 SCt 697, 61 L. ed. 1309; 
Louisville Co. v. Greene, 244 U. S. 
522, 37 SCt 688, 61 L. ed. 1291, Ann 
Cas1917E 97; Greene v. Louisville, 
etc., R. Co., 244 U. S. 499, 37 SCt 6738, 
61 L. ed. 1280, AnnCas1917E 88; Hop- 
kins v. Walker, 244 U. S. 486, 37 
SCt 711, 61 L. ed. 1270; Lancaster 
v. Kathleen Oil Co., 


ws, COZ 23T" US 360, 35° SCt. 598; 
noe,” eds 1695; Texas,: ete: “Ri Co: “Vv. 
Marcus, 237 U. S. 215, 35 SCt 578, 
59 L. ed. 924; Texas, etc, R. Co. v. 
Hill, 237 U. S. 208, 35 SCt 575, 59 L. 
ed. 918; Taylor v. Anderson, 234 U. 
S. 74, 34 SCt 724, 58 L. ed., 1218; 
Lovell v. Newman, 227. U. S. 412, 33 
SCt 375, 57 L. ed. 577; Tinsley v. 
Rreat,)'205 Ws VS.,° 20,27 SCt 430,51 
L. ed. 689; Divine v. Los Angeles, 
202. U.S. 313,'26 SCt 652, 50 Li: ed. 
1046; Rector v. City Deposit Bank 
Co., 200 U. S. 405, 26 SCt 289, 50 L. 
ed, 527; Defiance Water Co. v. De- 
fiance, 191 U. S. 184, 24 SCt 63, 48 
L. ed. 140; Boston, ete., Cons. Cop- 
per, ete., Min. Co. v. Montana Ore 
Purchasing Co., 188 U. S. 632, 23 
SCt 434, 47 L. ed. 626; Tennessee 
v. Bank of Commerce, 152 U. S. 454, 
14 SCt 654, 38 L. ed. 511; Cooke v. 
Avery, 147 U. S. 375, 13 SCt 340, 37 
L. ed. 209; Carson v. Dunham, 121 
U. S. 421, 7 SCt 1030, 30 Li. ed. 992; 
Starin v. New York, 115 U. S. 248, 6 
SCt 28, 29 L. ed. 388; New Orleans, 
etc., R. Co. v. Mississippi, 102 U. S. 
135, 26 L. ed. 96; Tennessee v. Davis, 
100 U. S. 257, 25 L.-ed. 648; Osborn 
v. U. S. Bank, 9 Wheat. (U. S.) 738, 
6 L. ed. 204; Cohens v. Virginia, 6 
Wheat; (U._S.)) 264, 5 Le ed. 257; 
Toledo v. Toledo R., ete., Co., 259 
Fed. 450, 170 CCA 426; Hillsdale 
Gaslight Co. v. Hillsdale, 258 Fed. 
485; Everglades Drain. League v. 
Napoleon B. Broward Drain. Dist., 
253 Fed. 246; Iowa Loan, etc., Co. v. 
Fairweather, 252 Fed. 605; Noyes v. 
Parsons, 245 Fed. 689, 158 CCA 91; 
Pennsylvania R. Co. v. Swift, 242 
Fed. 92; American Surety Co. v. 
Shultz, 223 Fed. 280, 138. CCA 522; 
Missouri v. Chicago, etc., R. Co., 216 
Fed. 562; Mutual Film Co. ¥V. In- 
dustrial Commn., 215 Fed. 138 [aff 
226.10. 8.230, 35 SCt 387, 59 L, ed. 
552]; Rail, ete, Coal Co. v. Yaple, 
214 Fed. 273 [aff 236 U. S. 338, 35 
Sct 359, 59 L. ed. 607]; Milkman v. 
Arthe, 213 Fed. 642; Portland R., 
etc., Power Co. v. Portland, 210 Fed. 
' 667; McGoon v. Northern Pac. R. 
Co., 204 Fed. 998; Cleveland, ete., R. 
Co. v.. Hirsch, 204 Fed. 849, 123 CCA 
145; Taylor v. Anderson, 197 Fed. 
383 [aff 234 U. S. 74, 34 SCt 724, 58 
L. ed. 1218]; San Francisco Gas, etc., 
Co. v. San Francisco, 189 Fed. 943; 
Denver v. New York Trust Co., 187 
Fed, 890, 110 CCA 24; Colosurdo v. 
New Jersey Cent. R. Co., 180 Fed. 
832 [aff 192 Fed. 901, 113 CCA 379]; 
Risley v. Utica, 179 Fed. 875; At- 
chison, etc., R. Co. v. Love, 174 Fed. 
59 [aff 185 Fed. 321, 107 CCA 403]; 
Huff v. Union Nat. Bank, 173 Fed. 
333; Central of Georgia R. Co. Vi 
Wright, 166 Fed. 153; Brickhouse v. 
Brooks, 165 Fed. 534; Columbia Val- 
ley R. Co. v. Portland, etc., R.=Co.,; 
162 Fed. 603, 89 CCA 361; Wallula 
Pac, R. Co. v. Portland, etc., R. CoF 
154 Fed. 902; Anderson v. Bassman, 


140 Fed. 14; Michigan R. Tax Cases, 
138 Fed. 223 [aft 7201-0), Unie St 
245, 26 SCt 459, 50 L. ed. 744]; 


Ohio Postal Tel. Cable Co. v. San- 
dusky County Comrs., 137 Fed. 947; 
Ex p. Moebus, 137 Fed. 154; Wolff 
v. Choctaw, etc, R. Co, 133 Fed. 
601; Richards v. Rock Rapids, 31 
Fed. 505; Leonard v. Shreveport, 

Fed. 257; Hughes v. Northern Pac. 
R. Co., 18 Fed. 106, 9 Sawy. 313; 
‘Bilis v. Norton, 16 Fed. 4, 4 Woods 
399; Van Allen v. Atchison, etc., R. 
Co., 3 Fed. 545, 1 McCrary 598; Cal- 
houn v. R. o, 7 Ga. A. 528, 67 
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SE 274; Richman y. Consolidated 
Gas Co., 114 App.-Div. 216, 100 NYS 
81; Orr v. Baltimore, ete., R. Co., 
83 Misc. 221, 145 NYS 378. See also 
infra §§ 30-47. 

“Whether a suit is one that arises 
under the Constitution or laws of 
the United States is determined by 
the questions involved. If from 
them it appears that some title, 
right, privilege, or immunity on 
which the recovery depends will be 
defeated by one construction of the 
Constitution or a law of the United 
States, or sustained by the opposite 
construction, then the case is one 
arising under the Constitution or 
laws of the United States. Osborn 
VeoUe S. Bank; * 9 “Wheat,-°788) "67 tu: 
ed. 204; Starin v. New York, 115 
U. S. 248-257, 6 SCt 28, 29 L. ed. 
388. In Carson v. Dunham, 121 U. 
BS. 422, -( SCt11030,-"302 Le eds 992) 
it was ruléd that it was necessary 
that the construction either of the 
Constitution or some law or treaty 
should be directly involved in or- 
der to give jurisdiction.” Cooke v. 
Avery, 147 U.S. 375, 384, 13 SCt 340, 
37 L. ed. 209 [quot National Bank 
007 Commerce v. Wade, 84 Fed. 10, 

“A ease does not arise under the 
laws of the United States simply 
because this court, or any other Fed- 
eral court, has decided in another 
suit the questions of law which are 
involved.’’ Leather Manufacturers’ 
Nat. Bank v. Cooper, 120 U: S.' 778, 
781, 4% SCt “777%30' Li. ed 816. 

[a] A causé%f action under the 
laws of the United States arises 
“where an appropriate statement by 
the plaintiff, unaided by any anti- 
cipation or avoidance of defenses, 
discloses that it really and substan- 
tially involves a dispute or con- 
troversy respecting the validity, con- 
struction or effect of an act of Con- 
gress.” Canton First Nat. Bank v. 
Williams, 252 U. S. 504, 512, 40 SCt 


ayay 64 L. ed. 690 [rev 260 Fed. 
[b] Illustrative cases as to what 


does or does not constitute a fed- 
eral question.—(1) Lovell v. New- 
man,> 227! UWS! 412. 33-SCt375,.57 f. 
ed. 577; Ferris v. Frohman, 223 U. 
$.''4249°32SCt °263)* 56 Ti edss-492 
Perry Co. v. Norfolk, 220 U. S.. 472, 
81 SCt 465, 55 L. ed. 548; El Paso, 


ete., R. Co. v. Gutierrez, 215 U. S. 
87». 30°SCt 245545 Lt ed. 1065 St. 
Louis. I; M.,.ete., R. Cov: v.? Taylor, 


210 U. S. 281, 28 SCt 616, 52.L. ed. 
1061; Mobile, -etce., R. Co. v. Missis- 
sippi, 210 U. S. 187, 28 SCt 650, 
52 L. ed. 1016; Ex p. Young, 209 U. 
S123, 28 SCt 441,°52 L. ed. 714, 13 
LRANS 932, 14 AnnCas 764; Yose- 
mite Gold Min., ete., Co. v. Emer- 
son, ©2082 U. Si 25,2'28 ‘SCt: 196,° 52 
L. ed. 374; Atlantic Coast Line R. 
Co. v. Wharton, 207 U. S. 328, 28 SCt 
121, 52 L. ed. 230; Security Trust, 
etc., Co. v. Lexington, 203 U. 8S. 323, 
27 SCt 87, 51 L. ed. 204; Martin v. 
Pittsburg, ete. R. Co. 203 U. S. 
284, 27 SCt 100, 51 L. ed. 184; Devine 
vy. Los Angeles, 202 U. S. 313, 26 
Sct 652, 50 L. ed. 1046; Joy v St. 
Louis, 201 U. S. 332, 26 SCt 478, 
50 L. ed. 776; Keen v. Keen, 201 
U. S. 319, 26 SCt 494, 50 L. ed. 772; 
Carfer v. Caldwell, 200 U. S. 298, 
26 SCt 264, 50 L. ed. 488; French v. 
Taylor, 199 U. S. 274, 26 SCt 76, 50 
L. 6d. 189; Corkran Oil, ete., Co. v. 
Arnaudet, 199 U. S. 182, 26 SCt 41, 
50 L. ed. 143; Calumet Grain, etc., 
Co. v. Chicago, 188 U.S. 431, 23 
SCt 477, 47 L. ed. 532; Cummings v. 
Chicago, 188 U. S. 410, 23 SCt 472, 
47 L. ed. 525; Avery v. Popper, 179 
U. S. 305, 21 SCt 94, 45 L. ed. 203 
[dism writ of error 92 Tex. 337, 48 
SW 572, 49 SW 219, 50 SW 122, 
71 AmSR 849]; Western Union Tel. 
Co. v. Ann Arbor R. Co,, 178 U. S. 
239, 20 SCt 867, 44 L. ed, 1052 [rev 
90 Fed. 379, 33 CCA 113]; La Abra 
Silver ‘Min. Co. v. U. S., 175 U. 8. 
423, 20 SCt 168, 44 L. ed. 223 [aff 
39 Ct. Cl. 4621; Williams v. Bruffy, 


ji LO Us eS: 
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248, 26 L. ed. 135; West 
Tennessee Bank v. Citizens’ Bank, 13 
Wall. (U. S.) 432, 20 L. ed. 514; 
Blevins v. Hines, 264 Fed. 1005; U. 
S. v. Pedarre, 262 Fed. 839; 
Military Training Camp, 260 Fed. 
986; Wayne y. Venable, 260 Fed. 64; 
State v. Cox, 257 Fed. 334; Nueces 
Valley Town-Site Co. v. McAdoo, 
257 Fed, 143; Florida’R. Comrs. v. 
Burleson, 255 Fed. 604; Iowa Loan, 
ete., Co. v. Fairweather, 252 Fed. 
605; Wagner Blectric Mfg. Co. v. 
District Lodge No. 9, 252 Fed. 597; 
Tel.-Postal Tel.-Cable Co. v. Mobile, 
179 Fed. 955; Peo. v. Bleecker St., 
etc., R. Co., 178 Fed. 156; Mecky v. 
Grabowski, 177 Fed. 591; Larabee v. 
Dolley, 175 Fed. 365 [rev on other 
grounds 179 Fed. 461, 102 CCA 607, 
32 LRANS 1065 (aff 228°U. S. 1, 33 
SCt 409, 57 L. ed. 707)]; Owensboro 
v. Cumberland Tel., etce., Co., 174 
Fed. 739, 99 CCA 1; Brawner v. Ir- 
win, 169 Fed. 964; Christian Moerlein 
Brewing Co. v. Hill, 166 Fed. 140; 


Spring Valley Water Co. v. San 
Francisco, 165 Fed. 667; Lefkowitz 
v. Foster Hose Supporter Co., 161 


Fed. 367; Jewett v. Chicago, etc., R. 
Co., 156 Fed. 160; Perkins v. North- 
érn’) Pae; R.'Co., 155) Wed: 4455-0 S: 
v. Axman, 152 Fed. 816; Des Moines 
City R. Co. v. Des Moines, 151 Fed. 
854 [rev on other grounds 214 U. S. 
179, 29 SCt '553,. 53 “LL. ed. 9589; 
Ex p. Moebus, 148 Fed. 39; Kinney 
v. Mitchell, 138 Fed. 270; Glucose Re- 
fining Co. v. Chicago, 138 Fed. 209; 
White Swan Mines Co. v. Balliet, 134 
Fed, 1904; People’s Sav. Bank v. Lay- 
man, 134 Fed. 635; Willitt v. Baker, 
133 Fed. 937; St. Louis,~ete., R. Co. 
v. Davis, 1382 Fed. 629; Anthony v. 
Burrow, 129 Fed. 783; Joy v. St. 
Louis, 122 Fed. 524; Files v. Davis, 
118 Fed, 465; In re Delafield, 109 Fed. 
577; Mercantile Trust, ete, Co. v. 
Collins: Park, ete., R.--Co., 107" Wed! 
762; Anglo-American Provision Co. 
v. Davis Provision Co., 105 Fed. 536; 


Y-ta-tah-wah v. Rebock, 105 Fed. 
257; Peters v. Malin, 104 Fed. 849; 
Harper v. Endert, 103 Fed. 911; 


Southern Bell Tel., etc., Co. v. Rich- 
mond, 103 Fed. 31, 44 CCA 147 [aff 
98 Fed. 671]; Kiernan v. Multnomah 
County, 95 Fed. 849; In re Sievers, 
91 Fed. 366; Leslie v. Brown, 90 Fed. 
171, 32 CCA 556; National Bank of 
Redemption v. Rutledge, 84 Fed. 
400; Central Trust Co, v. Grantham, 
83 Fed. 540, 27 CCA 570; Ceredo First 
Nat. Bank v. Savings Soc., 80 Fed. 
581, 25 CCA 466; Capital City Gas Co. 
v. Des Moines, 72 Fed. 818; Green v. 
Elbert, 63 Fed. 308, 11 CCA 207; 
Green v. Rogers, 56 Fed. 220; Sowles 
v. Witters, 46 Fed. 497; Murdock 
v. Cincinnati, 44 Fed. 726; Ex p. 
Kinnebrew, 35 Fed. 52; Winter v. 
Swinburne, 8 Fed. 49, 10 Biss. 454; 
Johnson vy. Jumel, 13 F. Cas. No. 
7,392, 3 Woods 69; Kelley v. Bell, 
172 Ind. 590, 88 NE 58; In re Fisher, 
128 Iowa 18, 102 NW 797; Jones v. 
Seward, 40 Barb. (N. Y.) 563; U.S. 
ve (Douglass) 113° N.C) 190) 43 USE 
202; Monnett v. Columbus, etce., R. 
Co., 26 Oh. Cir. Ct. 469; Albanell v. 
Cobian, 8 Porto Rico Fed. 82. (2) 
On the sale of shares in a national 
bank, the name of the assignee had 
not been inserted in the blank left 
for that purpose in the transfer book 
of the bank, and in consequence the 
assignors were compelled, in a suit 
brought by a receiver, to contribute, 
as owner of such shares, toward the 
liabilities of the bank. The assignors 
then brought suit in a federal court 
against their assignee to recover the 
money so paid. The action was not 
within the jurisdiction of a federal 
court, as it was not brought to en- 
force any liability existing under 
the national banking act, nor grow- 
ing out of the banking laws, which 
imposes no duty on an assignee of 
shares to register his ownership for 
the protection of his assignor. Les- 
sassier v. Kennedy, 123 U. S. 521, 
8 SCt 244, 31 L. ed. 262. 

[ec] An action against directors 


In? re \ 


720 [25C.J.] 


the citizenship of the parties.°° 


of a national bank (1) for damages 
for inducing plaintiff, by false rep- 
resentations contained in the reports 
made by them in accordance with 
the statutes and the regulations of 
the comptroller of the currency, to 
loan money to the bank, which he 
lost through its insolvency, does not 
present a controversy arising under 
the constitution or laws of the 
United States, of which the federal 
courts have jurisdiction, either orig- 
inally or by removal. Bailey  v. 
Mosher, 74 Fed. 15. (2) But where 
the liability sought to be enforced 
is based upon violation of the bank- 
ing laws by defendants, and the ac- 
tion is not merely a common-law 
action for deceit, a federal question 
is presented which will support fed- 
eral jurisdiction. Bailey vy. Mosher, 
63 Fed. 488, 11 CCA 304. (3) A 
mere assertion of a, common-law lia- 
bility on the part of the directors 
of a national bank presents no fed- 
eral question which will support ju- 
risdiction. Herrmann y. Edwards, 
238 U. S. 107, 35 SCt 839, 59 L. ed. 
224 


i % 

[ad] An action on a supersedeas 
bond given on writ of error to a 
judgment in a federal court, as au- 
thorized by Rev. St. §§ 1000, 1007, 
is one arising under the laws of 
the United States. American Sure- 
ty ‘Co. v. Shulz, 237 U, S. 159, 35 
SCt 525, 59 L. ed. 892. 

[e] Action on judgment of fed- 
eral court.—‘‘We agree with counsel 
for appellee that Provident Sav. L. 
Assur. Soc. v. Ford, 114 U. S. 635, 
Gato SOtr 1104. 200 Tt vedi 26,418 
in point in this aspect of the case. 
There it was ruled that ‘the fact 
that a judgment was recovered in 
a court of the United States does 
not, in a suit upon that judgment, 
raise a question under the laws of 
the United States within the mean- 
ing of the act of March 3, 1875.” 
Pope v. Louisville, etc., R. Co., 173 
U. S. 5738, 580, 19 SCt 500, 43 L. 
814. 

Existence of federal question as 
ground for removal see Removal of 
Causes [34 Cyc 1240 et seq]. 

30. Hayes v. Port of Seattle, 251 
U. S. 233, 40 SCt 125, 64 L. ed. 243; 
Mitchell v. Dakota Cent. Tel. Co., 
246 U. S. 396, 38 SCt 362, 62 L. ed. 
793; Greene v. Louisville, etc., R. Co., 
244 U. S. 499, 87 SCt 678, 61 L. ed. 
1280, AnnCasi917E 88; Cuyahoga 
River Power Co. v. Akron, 240 U. 8. 
462, 36 SCt 402, 60 L. ed. 743 [rev 
210 Hed. 524]; Jetton v. University 
of the South, 208 U. S. 489, 28 Sct 
375, 52 Li. ed. 584; Mercantile Trust, 
ete, 7Co. svi Columbus, 203 .W: .S: 
311, 27 SCt 88, 51 L. ed. 198; Knox- 
ville Water Co. v. Knoxville, 200 U. 
S. 22, 26 SCt 224, 50 L. ed. 358; 
Patton v. Brady, 184 U.S. 608, 22 Sct 
493, 46 L. ed. 713; Venner v, Penn- 
Sylvania Steel Co., 250 Fed. 292; 
Benedict v. New York, 247 Fed. 758, 
159 CCA 616 [aff 2385 Fed. 258, and 
aff 250 U..S. 321, 89 SCt 476, 63 
L. ed. 1005];*° Supreme Council R. A. 
v. Hobart, 244 Fed. 385, 157 CCA 11; 
Hays v. Seattle, 226 Fed. 287, 40 
SCt 125 [aff 251 U. S. 233, 40 Sct 
125, 64 L. ed. 248]; Photo-Drama 
Motion Picture Co. v. Social Uplift 
Film Corp., 220 Fed. 448, 137 CCA 
42 [aff 213 Fed. 374]; Milkman v. 
Arthe, 213 Fed. 642; Betts v. Bisher, 
213 Fed. 581, 130 CCA 161; Wiiliams 
v. McCartan, 212 Fed. 345; Rossman 


For later cases, developments and changes in the law see cumulative Annotations, 


This jurisdiction 
extends to the determination of all questions in- 
volved in the ease, including questions of state 
law,*! irrespective of the disposition that may be 
made of the federal question,3? or whether it is 
found necessary to decide it at all.*3 
of cases in which a federal question is involved, 
on which jurisdiction in the courts of the United 
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of .power.*4 In 


In that class | ground that a 


v. Garnier, 211 Fed. 401, 128 CCA 
73 [mod 195 Fed. 175]; Wilmington 
City R. Co. v. Taylor, 198 Fed. 159; 
Denver v. New York Trust Co., 187 
Fed. 890, 110 CCA 24 [rev on other 
grounds 229 U. S. 123, 38 SCt 657, 
ot) Le ed 1201s Mannington: te 
Hocking Valley R. Co., 183 Fed. 133; 
Colasurdo v. New Jersey Cent. R. 
Co., 180 Fed. 832 [aff 192 Fed. 901, 
113 CCA 379]; Larabee v. Dolley, 
175 Fed. 365 [rev on other grounds 
179 Fed. 461, 102.CCA 607, 32 LRANS 
1065,. and. aff; 219) U.S.) 121; 8h..SCt 
189, 55 L. ed. 123]; Clark v, South- 
ern Pac. Co., 175 Fed. 122; Atlantic 
Coast Line R. Co. vy. Macon Grocery 
Co., 166 Fed. 206, 92 CCA 114; Mis- 
souri, etc., R. Co. v. Olathe, 156 Fed. 
624; U. S. v. Axman, 152 Fed. 816; 
Des Moines City R. Co. v. Des 
Moines, 151 Fed. 854 [rey on other 
grounds 214 U. S. 179, 29 SCt 553, 
538 L. ed. 958]; Douglas Park Jockey 
Club v. Grainger, 146 Fed. 414 [rev 
on other grounds 148 Fed. 513, 78 
CCA 199, 8 AnnCas 997]; Ozark-Bell 
Tel. Co. v. Springfield, 140 Fed. 666; 
Wright v. Skinner, 136 Fed. 694; 
People’s Sav. Bank v. Layman, 134 
Fed. 635; Files v. Davis, 118 Fed. 
465; Simpson v. Union Stock Yards 
Co., 110 Fed. 799; Mercantile Trust, 
ete., Co. v. Collins Park, etc., Co., 99 
Fed. 812; San Joaquin, etc., Canal 
Co, v. Stanislaus County, 90 Fed. 
516; Hennessy v. Braunschweiger, 
ete., Co., 89 Fed. 664; U. S. Express 
Co,_v. Allen, 39 Fed. 712; Woodfin 
v. Phoebus, 30 Fed. 289; Sawyer v. 
Concordia Parish, 12 Fed. 754, 4 
Woods 273; Fischer v. Neil, 6 Fed. 
89; Teese v. Phelps, 23 F. Cas. No. 
13,818, McCall. 17; Albanell v. Co- 
bian, 8 Porto Rico Fed. 82: Alem4n 
v. Escalona, 6 Porto Rico Fed. 509. 

31. Greene y. Louisville, etc., R. 
44s Une Ss 14995037. SCl 67S. 61 
L. ed. 1280; Siler v. Louisville, etc., 


R. Co., 213 U. S. 175, 29 SCt 451, 
53 L. ed. 753. 
32. See cases infra notes 33, 36. 


33. Greene v. Louisville, ete, R. 
Co., 244 U. S. 499, 37 SCt 673, 61 
L. ed. 1280; Siler v. Louisville, ete., 
R. Co; 218 UW. 8/175; 191,- 29° Sct 
451, 538 L. ed. 753. 

“The Federal questions, as to the 
invalidity of the state statute be- 
cause, as alleged, it was in violation 
of the Federal Constitution, gave the 
Circuit Court jurisdiction, and, hav- 
ing properly obtained it, that court 
had the right to decide all the 
questions in the case, even thougts it 
decided the Federal questions ad- 
versely to the party raising them, or 
even if it omitted to decide them 
at all, but decided the case on local 
or state questions only.” Siler y. 
Louisville, etc., Co., supra. 

34. Nashville, etc., R. Co. v. Tay- 
lor, 86 Fed, 168. ; 

Federal question: 
As basis of jurisdiction of supreme 

court on appeal see infra § 204. 
As ground for removal see Removal 

of Causes [34 Cyc 1240]. 

85. Cuyahoga River Power Co. Na 
Northern Ohio Tract., etes, Co... 252 
U. S. 388, 40 SCt 404, 64 L. ea. 
626; Norton v. Whiteside, 239 U2 Sk 
144, 36 SCt 97, 60 L, ed. 186; Manila 
Inv. ‘Co; y.  Trammell,, 239. Uy, Ss. 
31, 36 SCt 12, 60 L. ed. 129; Geneva 
Furniture Mfg. Co. v. Karpen, 238 U, 
S. 254, 35 SCt 788, 59 L. ed. 1295; 
Ramapo Water Co. v. New York, 236 
U. S: 579, 35 SCt 442,59 LL. ea. Tails 
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States depends, the character of the question is 
the same whether the jurisdiction exercised is ap- 
pellate, original, or by removal, the jurisdiction in 
either form depending upon the constitutional grant 


order to confer jurisdiction on the 
federal question is involved there 


must be a real and substantial dispute, one not 
merely colorable, and devoid of merit,?> although 


Hull v. Burr, 284 U..S. 712, 34 Sct 
892, 58 L. ed. 1557; Missouri, ete., 
R. Co. v. West, 282 U. S. 682, 34 SCt 
471, 58 L. ed. 795; Shulthis v. Me- 
Dougal, 225 U. S. 561, 32 SCt 704, 
56 L. ed. 1205; Siler v. Louisville, 
ete.) oR: Co... 213 Ul Senkis, 20" Sct 
451, 53 L. ed. 753; Devine v. Los An- 
geles, 202 U.S. 318, 26 SCt 652, 50 
L. ed. 1046; Montana Catholic Mis- 
sions v. Missoula County, 200 U. 8S. 
118, 26 SCt 197, 50 L. ed. 398; O’Cal- 
laghan v, O’Brien, 199 U. S. 89, 25 
SCt 727, 50 L. ed. 101 [aff 125 Fed. 
657, 60 CCA 347, and rev 116 Fed. 
934]; Fayerweather v. Ritch; 195 U. 
S. 276, 25 SCt 68.49 Lied, 193: 
Pacific Electric R. Co. v. Los An- 
geles, 194 U. S. 112, 24 SCt 586, 48 
L. ed. 896; Newburyport Water Co. 
v. Newburyport, 193 U. S. 561, 24 SCt 
553, 48 L. ed. 795; Underground R. 
Co. v2. New) York, 193. 50.08) 416, 24 
SCt 494, 48 L. ed. 733; Defiance Wa- 
ter Co. v. Defiance, 191 U. S. 184, 
24 SCt 63, 48 L. ed. 140; Western 
Union Tel. Co. v. Ann Arbor R, Co., 
178 U. S. 239, 20 SCt 867, 44 L. ed. 
1052; De Lamar’s Nevada Co. v. 
Nesbitt, 177 U.S. 523, 20 SOty uns, 
44 L. ed. 872; Shoshone Min. Co. vy. 
Rutter, 177 U. S. 505, 20 Sct 726, 44 
L. ed. 864; Florida Cent., etc., R. Co, 
Vi) Bell 176. Us Sk 321) 20. Ser 399, 
44 L. ed. 486; Blackburn v. Portland 
Gold-Min. Co., 175 U. S. 571, 20 Sct 
222, 44 L. ed. 276;. McCain v. Des 
Moines, 174 U. S. 168, 19 Sct 644, 
43 L. ed. 936 [aff 84 Fed. 7261; St. 
Joseph, ete., Co. v. Steele, 167 U. S. 
659, 17 SCt 925, 42 L. ed. 315; Colo- 
rado Cent. Cons. Min. Co, v. Turck,, 
150° Us, Se 138, 14) SCt- 35.87 oun went 
1030; Little York Gola Washing, ete., 
Co. v. Keyes, 96 U. S. 199) 424) cote 
ed. 656; Ohio v. Cox, 257 Fed, 334; 
Columbus R., ete., Co. y. Columbus, 
253 Fed. 499 [aff 249 U. Ss. 8995.39 
SCt 349, 68 L. ed. 669, 6 
Benedict v. New York, 247 Fed. 758, 
159 CCA 616 [aff 250 U. Ss. 321, 39 
SCt 476, 63 L. 
Council R. f : 
385, 157 CCA 11; Seattle Electric Co. 
v. Seattle, ete., 185 Fed. 365, 
107 CCA 421; American Nat. Bank 
v. Tappan, 174 Fed. 431 bate 2170s 
S. 600, 30 SCt 697, 54 L, edwy Sava 
Dowell vy. Griswold, 7 F. Cas. No. 
4,041, 5 Sawy. 39. 

[a] A case which in fact depends 
upon questions of local or general 
law cannot be brought within the 
Jurisdiction ‘of a federal court, as 
one arising under the constitution 
or laws of the United States by a 
reference thereto, Risley v. Utica, 
179 Fed. 875; Riverside, ete:,, (RCo! 
v. Riverside, 118 Fed. 736; St. Paul, 
CLC. arts OO- nmisite Paul, ete., R. Co., 
68 Hed, 25,15) CGA 167. 

“When a suit does not really and 
Substantially involve a dispute or 
controversy as to the effect or con- 
struction of the Constitution or laws 
of the United States, upon the de- 
termination of which the result de- 
pends, it is not a suit arising under 
the Constitution or laws. And 
must appear on the record, bya 
form, 
4 good pleading, 
1S ‘one which does 
really and substantially involve a 
dispute or controversy as to a right 
} on the construction of 
the Constitution or some law or 
C _ of United States, before 
‘jurisdiction can be maintained on 

re ee 
Same title, page and note number, — 
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not necessarily one that can be, or ultimately is, 
maintained,*° as to the effect or construction of a 
provision either of the constitution or of some law 
or treaty of the United States, upon the deter- 
mination of which the right of recovery depends ;37 
and it is not sufficient that a federal question may 
arise, but it must have actually arisen.*’ But 
where the very nature of the controversy is fed- 


this ground.’ Western Union Tel. 
Co. v. Ann Arbor R: Co., 178 U. S. 
239, 243, 20 SCt- 867, 44 L. ed. 
1052. 

36. Greene v. Louisville, etc. R. 
Co., 244 U. S. 499, 37 SCt 673, 61 
L. ed. 1280; Ohio Tax Cases, 232 U. 
S. 576, 586, 34 SCt 372, 58 L. ed. 
737; Michigan Cent. R. Co. v. Vree- 


land, 227 U.S. 59, 68, 33 SCt 192, 
57 L. ed. 417; Siler v. Louisville, 
ElCR OR. Co.,| LS elie Sat LTS: 29). SCE 


451, 53 L. ed. 753. 
supra note 29. 

[a] A substantial controversy re- 
specting rights under the federal 
constitution, presented by the aver- 
ments of the bill, is sufficient to 
support the jurisdiction of the fed- 
eral court, irrespective of the ac- 
tual sufficiency of the facts alleged 
to justify the relief sought, or of 
the facts as they may subsequently 
turn out. Pacific Electric R. Co. 
v.. Los Angeles, 194 U.'S. 112, 24 
ore 586, 48 L. ed. 896 [aff 118 Fed. 
46]. 

[b] Reasonable foundation for 
claim sufficient.—If it appears that 
in any aspect which the case may as- 
sume the right to relief may depend 
upon the construction of a_provi- 
sion of the constitution or laws of 
the United States, and that such 
claim is not merely colorable, but 
rests upon a reasonable foundation, 
the court has jurisdiction of the 
cause. St. Louis, etc., R. Co. v. Da- 
vis, 132 Fed. 629. 

[cj] Bona fide claim sufficient.— 
It is not essential to the jurisdic- 
tion of a federal court of a suit 
based on an alleged impairment of a 
contract by a state that there should 
be a valid contract, or that the im- 
pairment complained of should in 
fact be effected, but it is sufficient, 
for jurisdictional purposes, if plain- 
tiff claims the existence of such con- 
tract, and its impairment, in good 
faith. Pacific Electric Co. v. Los An- 
geles, 118 Fed. 746 [aff 194 U. S. 
112, 24 SCt 586, 48 L. ed. 896]; River- 
side, etc, R. Co. v. Riverside, 118 
Fed. 736; Michigan Tel. Co. vy. Char- 
lotte, 93 Fed. 11. 4 

Appellate jurisdiction of supreme 
court see infra § 200 et seq. 
- 37. Shulthis v. McDougal, 225 U. 
S561, 82. SCt '704,\ 56 L. ed. 1205; 
Dawson vy. Columbia Ave. Sav. Fund, 
etc., Co., 197 U. S. 178, 25 SCt 420, 
49 L. ed. 713; McCain v. Des Moines, 
174 U. S. 168, 19 SCt 644, 43 L. ed. 
936 [aff 84 Fed. 726]; New Orleans 
v. Benjamin, 153 U. S. 411, 14 SCt 
905, 38 L. ed. 764; Supreme Council 
R. A. v. Hobart, 244 Fed. 385, 157 CCA 
11; Hare v. Birkenfield, 181 Fed. 825, 
104 CCA 335; Kroschel v. Munkers, 
179 Fed. 961; Earnhart v. Switzler, 
179 Fed. 832, 105 CCA 260; Larabee 
v. Dolley, 175 Fed. 365 [rev on other 
grounds 179 Fed. 461, 102 CCA 607, 
32 LRANS 1065, and aff 219 U.S. 
121, 31 SCt 189, 55 L. ed. 123]; Chris- 


See also cases 


tian Moerlein Brewing Co. v. Hill, |! 


166 Fed. 140; Rountree v. Adams Ex- 
press Co., 165 Fed. 152, 91 CCA 186; 
McGilvra v. Ross, 164 Fed. 604, 90 
CCA 398 [rev on other grounds 215 


eS. 70, 30. SCt. 27, 54-L. ed. 95]; 
. Baltimore, ete., R. Co. 83 
Mis Voor 145 NYS 3878; Chicago, 


aie Co. v. Clements, 53 Tex. Civ. 


115 SW 664. é 
Be irr othor the remedy sought from 
the District Court is obtainable et 
not must depend upon the result oe 
the constitutional question raised 
as to the validity of said provi 
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the court.®? 


sions.” Supreme Council 
Fay a 244 Fed. 385, 388, 157 CCA 


[a] The construction of a state 
law does not present a federal ques- 
tion. Knop v. Monongahela River 
Cons: Coal, -ete.,.Co., 211 UW. .S..485, 
29 SCt 188, 53 L. ed. 294; Kiernan v. 
Multnomah County, 95 Fed. 849. 

[b] The division of a state into 
congressional districts does not in- 
volve a federal question. Anthony 
v. Burrow, 129 Fed. 783. 

38. Florida Cent., etc., R. Co. v. 
Bell, 176 U. S..321,\20 SCt, 399) 44) 1. 
ed. 486 [rev 87 Fed. 369, 31 CCA 9]; 
Louisville v. Cumberland Tel., etc, 
Oo i507 Meds 726, ~84 COA b 1.099 
AnnCas 500; Farson v. Chicago, 138 
Fed. 184; Cooke v. State Nat. Bank, 
52 N. Y. 96, 11 AmR 667 [aff 1 Lans. 
494}; Jaffe v. Fernandez, 4 Porto 
Rico Fed. 454. 

[a] Decision dependent on con- 
struction.—The mere fact that it 
may become necessary to construe 
the constitu or laws of the 
United States in the progress of the 
trial of the case does not give the 
federal courts jurisdiction, unless 
the decision must depend upon such 
construction. Earnhart v. Switzler, 
179 Fed. 832, 105 CCA 260; Wise v. 
Nixon, 78 Fed. 203. 

[b] A mere protest against the 
payment of a license tax on the 
ground that the law seeking to im- 
pose it is unconstitutional will not 
give a federal court jurisdiction to 
try and determine the constitution- 
ality of the law. Corbus v. Alaska 
Treadwell Gold-Min. Co., 99 Fed. 334 
fafe 187 U. S/°455,°28) SCt 157, 47: 
ed. 256]. 

39. Ohio v. Hildebrant, 241 U. S. 
565, 36 SCt 708, 60 L. ed. 1177; Swaf- 
ford v.:Templeton, 185 U. S. 487, 
493, 22 SCt 788, 46 lL. ed. 1005 [rev 
108 Fed. 309] (‘the court erred in 
dismissing the action for want of 
jurisdiction, since the right which it 
was claimed had been unlawfully in-: 
vaded was one in the very nature 
of things arising under the Consti- 
tution and laws of the _ United 
States, and that this inhered in the 
very substance of the claim, It is 
obvious from an inspection of the 
certificate that the court, in dis- 
missing for want of jurisdiction, 
was controlled by what it deemed 
to be the want of merit in the aver- 
ments which were made in the com- 
plaint as to the violation of the 
Federal right. But as the very na- 
ture of the controversy was Federal, 
and, therefore, jurisdiction existed, 
whilst the opinion of the court as 
to the want of merit in the cause 
of action might have furnished 
ground for dismissing for that rea- 
son, it afforded no sufficient ground 
for deciding that the action was not 
one arising under the Constitution 
and laws of the United States. 
True, it has been repeatedly held 
that, on error from a state court to 
this court, where the Federal ques- 
tion asserted to be contained in the 
record is manifestly lacking all 
color of merit, the writ of error 
should be dismissed. New Orleans 
Waterworks Co. v. Louisiana, 185 
Ww, S. 336; 22°SCt 691, 46 L. ed. 936, 
and authorities cited. This doctrine, 
however, relates to questions aris- 
ing on writs of error from_ state 
courts where, aside from the Federal 
status of the parties to the action 
or the inherent nature of the Fed- 
eral right which is sought to be 


R. A. v.} vindicated, 


[25C.J.] 721 


eral, the case cannot be dismissed for want of 
jurisdiction, because the cause of action asserted 
in the complaint does not appear meritorious to 


The fact that a law of the United States is in- 
cidentally involved in an action is not sufficient to 
give a federal court jurisdiction.*° 

A claim of violation of a state constitution does 


jurisdiction is to be de- 
termined by ascertaining whether 
the record raises a bona fide Federal 
question, In that class of cases 
not only this court may, but it is 
its duty to, determine whether in 
truth and in fact a real Federal 
question arises on the record. And 
it is true, also, as observed in New 
Orleans Waterworks Co. v. Louisi- 
ana, supra, that a similar prin- 
ciple is applied in analogous cases 
originally brought in a court of the 


United States. McCain v. Des 
Moines, 174 U. S. 168, 19 SCt 644, 
43). I, ed. 9363 \St., Joseph, / ete. oR. 


Co. v. Steele, 167 U. S. 658, 17 SCt 
925, 42 L, ed. 315. But the doctrine 
referred to has no application to a 
case brought in a Federal court 
where the very subject-matter of the 
controversy is Federal, however 
much wanting in merit may be the 
averments which it is claimed es- 
tablish the violation of the Federal 
right. The distinction between the 
cases referred to and the one at bar 
is that which must necessarily exist 
between controversies concerning 
rights which are created by the Con- 
stitution or laws of the United 
States, and which consequently are 
in their essence Federal and con- 
troversies concerning rights 
conferred by the Constitution or 
laws of the United States, the con- 
tention respecting which may or 
may not involve a Federal question 
depending upon what is the real is- 
sue to be decided or the substantial- 
ity of the averments as to the exist- 
ence of the rights which it is claimed 
are Wederal in character. The dis- 
tinction finds apt illustration in the 
decisions of this court holding that 
suits brought by or against corpo- 
rations chartered by acts of Congress 
are cases per se of Federal cogni- 
zance. Osborn “-v.' "Us (S. Bank,) 9 
Wheat. (U»_S.)" 788, ed. 204; 
Texas, ete., R. Co. v. Cody, 166 U. Ss. 
606,17 (SCE: 703} "41 Lit edit 32 Bert 
may not be doubted that if an ac- 
tion be brought in a Circuit Court 
of the United States by such a cor- 
poration, there would be jurisdic- 
tion tc entertain it, although the 
averments set out to establish the 
wrong complained of or the defence 
interposed were unsubstantial in 
character. The distinction is also 
well illustrated by the case of Hunt- 
ington v. Laidley, 176 U. S. 668, 20 
SCt 526, 44 L. ed. 630, where, find- 
ing that jurisdiction obtained in a 
Circuit Court, this court held that it 
was error to dismiss the action for 
want of jurisdiction because it was 
deemed that the record established 
that the cause of action asserted was 
not well founded. It follows that 
the court below erred in dismissing 
the action for want of jurisdiction. 
Of course, in reaching this conclu- 
sion we must not be understood as 
expressing any opinion as to the 
sufficiency of the declaration’). 

“We are of opinion that there was 
jurisdiction in the District Court to 
entertain the bill as it presented 
questions arising under the Four- 
teenth Amendment to the Federal 
Constitution not so wholly lacking 
in merit as to afford no basis of ju- 
risdiction.” Columbus R., etc., Co. v. 
Columbus, 249 U. S. 399, 406, 39 SCt 
349, 351, 638 L. ed. 669, 6 ALR 1648 
[aff 253 Fed. 499]. 

Jurisdiction coalescing with mer- 
its see infra § 219. 

40. Carl Laemmle Music Co. v. 


not . 


) 
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not bring a case within the jurisdiction of the 


federal courts where no elaim is 


ment of rights granted or secured by the federal 


constitution or laws.*! 


When a question has been decided by the su- 
preme court of the United States it ceases to be 
a ‘‘federal question’’ in such sense as to give the 
federal courts jurisdiction of a subsequent action 
in which it again arises,*? or to support an appeal 


to the supreme court.*? 


The fact that an action is based on a judgment 
of a federal court does not of itself raise a federal 
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eral court.** 


[§ 30] 


made of impair- 


J 


> 


/ ; 
“ / [§§ 29:30 


B. Cases Arising under Constitution of 
United States.*° 


Under the constitution and the 


judiciary acts, as a suit arising under the consti- 


tution,*® except 


where the question is unsubstan- 


tial, and merely colorable,** the federal courts have 
jurisdiction where one party claims, by virtue of 
some provision of the constitution of the United 
States, some right or privilege of which he will 


be deprived unless his claim. is sustained,*® as 


question so as to give jurisdiction to another fed- 


Stern, 219 Fed; 534, 185 CCA 284. 

41. Gillette v. Denver, 21 Fed. 822; 
Bertonneau v. City School Directors, 
3 F. Cas. No. 1,361, 3 Woods 177. 

42. Norton v. Whiteside, 
Sy 144,436 .SCt 97 60. 1b, 
Hannis Distilling Co. v, Baltimore, 
216, U.S. 285, 30 SCt 326, 54 L. ed. 
482; McGilvra v. Ross, 215 U. S. 70, 
30. SCt 27, 54 L. ed. 95; Western 
Union Tel. Co. v. Ann Arbor R. Co., 
178 U. S. 289, 20 SCt 867, 44 L. ed. 
1052; Postal Tel. Cable Co. v. Nolan, 
240 Fed. 754; Missouri v. Chicago, 
ete., R. Co., 216 Fed. 562; McGilvra 
v, Ross, 164 Fed. 604, 90 CCA 398 
[rev on other grounds 215 U. S. 70, 
30, SCt 27, 54 L. ed. 95]; Myrtle v. 
Nevada, etc., Co., 137 Fed. 193; Pea- 
body Gold Min. Co. v. Gold Hill Min. 
Co., 97 Fed. 657; California Oil, etce., 
Co. v. Miller, 96 Fed, 12; Montana 
Ore-Purchasing Co. v. Boston, etce., 
Cons. Copper, etc., Co., 85 Fed. 867, 
29 CCA 462; Austin v. Gagan, 39 Fed. 
626, 5 LRA 476; Kansas v. Bradley, 
z6 Fed. 289; Orr v. Baltimore, ete., R. 
Co., 83 Misc. 221, 145 NYS 3878. 

[a] Where a state statute has 
been sustained by the United States 
supreme court, a subsequent suit un- 
der such statute does not involve a 
federal question so as to confer fed- 
eral jurisdiction on the theory that 
such suit necessarily includes a claim 
that the statute does not violate the 
federal constitution. Missouri v. 
Chicago, etc. R. Co., 216 Fed. 562. 

43. See infra § 282. 

44. U.S. v. Pedarre, 262 Fed. 839. 

45. Constitutional law generally 
see Constitutional Law 12 C. J. p 653. 

46. See supra § 29 

47. See supra § 29. 

48. Mitchell v. Dakota Cent. Tel. 
Co., 246 U. S. 396, 38 SCt 362, 62 L. 
ed. 7938; Caldwell v. Sioux Falls 
Stock Yards C€o., 242 U. S. 559, 37 
SCt 224, 61 L. ed. 493; Ex p. Young, 
209 U. S. 123, 28 SCt 444, 52 L. ed, 
714, 13 LRANS 932, 14 AnnCas 764; 
Devine v. Los Angeles, 202 U. S. 
313, 26 SCt 652, 50 L. ed. 1046; Fil- 
hiol v. Torney, 194, U. S. 356, 24 SCt 
698, 48 L. ed. 1014 [aff 119 Fed. 974]; 
Pacific Electric R. Co. v. Los An- 
geles, 194 U. S.. 112, 24 SCt 586, 48 
L. ed. 896 [aff 118 Wed. 746]; Under- 
ground R. Co. v. New York, 193 U. 
S. .416, 24 SCt 494, 48 L. ed. 733 [aft 
116 Wed. 952]; Arbuskle v. Black- 
burn, 19i.-Us S...405, (24 SCt 148,48 
L. ed. .239; Swafford v. Templeton, 
PSpy Wao 480,, 22 SCt.183, 46 1. ed. 
1005 [aff 108 Fed. 309]; Filhiol v. 
Maurice, 185 U. S. 108, 22 Sct 560, 
46 L. ed. 827; McCain v. Des Moines, 
174 U. S. 168, 19 SCt 644, 43 L. ed. 
936 [aff 84 Fed. 726]; Toledo v. To- 
ledo R., ete., Co., 259 Fed. 450, 170 
CCA 426; Halsey v. Merrick, 228 Fed. 
805 [rev on other grounds 242 U. S. 
568, 37 SCt 227,61 L. ed. 498]; Rail, 
ete., Coal Co. v. Yaple, 214 Fed. 273 
[aff 286 U. S. 338, 85 SCt 359, 59L. ed. 
607]; Williams v. McCartan, 212 Fed. 
345; Jersey City v. Central R. Co., 
212 Fed. 76, 128 CCA 532 [aff 199 
Fed, 237]; Portland R., ete., Co, v. 
Portland, 210 Fed. 667; McGilvra Vv. 
Ross, 164 Fed. 604, 90 CCA 398 [aff 
161 Fed. 398, and rev on other 


| grounds 215 U. S. 70, 80 SCt 27, 54 
L. ed. 95]; Des Moines City R. Co. 
v. Des Moines, 151 Fed. 854 [rev on 
other grounds 214 U. S. 179, 29 SCt 
553, 538 L. ed.~$58]; Knight v. Shel- 
ton, 134 Fed. 423; Manigault v. Ward, 
123 Fed. 707 [aff 199 U.S. 478, 26 SCt 
1127, 50 L. ed. 274]; Laslie v. Brown, 
90 Bed. 171, 32 CCA 456; Pittsburg 
Third Nat. Bank v. Mylin, 76 Fed. 
385; Dakota Nat. Bank v. Swenson, 
48 Fed. 626; Sioux Falls Nat: Bank 
v. Swenson, 48 F'ed. 621; Stanley v. 
Albany County, 6 Fed. 561, 19 
Blatchf. 147; Louisiana State Lot- 
tery Co. v. Fitspatrick, 15 F. Cas. 
No. 8,541, 3 Woods 222. 

“The ruie is firmly established that 
a suit does not so arise unless it really 
and substantially involves a dispute 
on controversy as to the effect or 
construction of the Constitution, 
upon the determination of which the 
result depends, and which appears on 
the record by a statement in legal 
and logical form such as is required 
in good pleading.” Arbuckle v. 
Blackburn, 191 U. S. 405, 413, 24 SCt 
148, 48 L. ed. 239. 

[a] Only federal questions con- 
sidered.—In a suit in a federal court 
by a nonresident of a state to en- 
join the enforcement of an ordinance, 
adopted in a local option district of 
such state, prohibiting the sale of 
liquors therein except for certain 
purposes, the only questions which 
can be considered are those affecting 
the rights of complainant under the 
constitution and laws of the United 
States. In questions relating to the 
validity and effect of the law, or the 
regularity of the election, complain- 
ant has no legal interest, except as 
they may affect such rights. Busch 
v. Webb, 122 Fed. 655 [app dism 194 
U. S. 640, 24 SCt 857, 48 L. ed. 1162]. 

{[b] Denial of trial by jury in 
state courts presents no federal ques- 
tion, since the Seventh Amendment 
relates only to trial in courts of the 
United States. Chappell Chemical, 
ete., Co. v. Sulphur Mines Co., 85 
Md. 684, 36 A 712 [aff 172 U.S. 474, 
19 SCt 268, 43 L. ed. 5201. 

Appellate jurisdiction of supreme 
court see infra § 200 et seq. 

49. Cuyahoga River Power Co. v. 
Akron, 240 U. S. 462, 36 SCt 402, 60 
L. ed. 748 [rev 210 Fed. 524]; Ram- 
apo Water Co. v. New York, ‘236 U. 
S. 579, 35 SCt 442, 59 L. ed. 731; 
McCormick y. Oklahoma City, 236 U. 
S. 657, 35 SCt 455, 59 L. ed. 771; 
Cross Lake Shooting, ete, Club v. 
Louisiana, 224 U. S. 632, 32 SCt 577, 
56 L. ed. 924; Grand Trunk R. Co. v. 
Indiana R. Commn., 221 U. 8g. 400, 
81 SCt 537, 55 L. ed. 786; Northern 
Pac. R. Co. v. Minnesota, 208 U. g. 
583, 28 SCt 341, 52 L. ed. 630; New- 
buryport Water Co. v, Newburyvort, 
193 U. S. 561, 24 SCt 5538, 48 L. ea. 
795; Vicksburgh Water Co. vy. Vicks- 
burg, 185 U. S. 65, 22 Sct 585, 46 
L. ed. 808, 202 U. S. 458, 26 Sct 660, 
50 L. ed. 1102, 6 AnnCas 253; St. 
Paul Gaslight Co. v, St. Paul, 181 U. 
See, a SCt bb) 45—Iu. ed: 788; 
Walla Walla v. Walla Walla Water 
Cosma WES 1,619, SCt 17 43 1. ede 
1841; Reagan v. Farmers’ L. & T. Co., 


For later cases, developments and changes in the law see cumulative Annotations, 


where it is claimed that the obligation of a contract 
is impaired by a state law;*® that a party has been 


154 U. S. 362, 14 SCt 1047, 38 L. ed. 
1014; Hamilton Gaslight Co. v. Ham- 
ilton, 146 U. S. 258, 13 SCt 90, 36 L. 
ed. 968; Hays v. Seattle,\.226 Fed. 
287 [aff 251 U. S. 233, 40 SCt 125, 64 
L. ed. 243]; Portland R., etc., Co, v. 
Portland, 210 Fed. 667; Washington- 
Oregon Corp. v. Chehalis, 202 Fed. 
591; Denver v. Mercantile Trust Co., 
201 Fed. 790, 120 CCA 100; Portland 
R., ete., Co. v. Portland, 201 Fed, 119; 
San Francisco vy. United R. Co., 190 
red. 507, 111. CCA 339 [certiorari 
den 225 U.S. 710,:32 SCt 840, 56 L. 
ed. 1268]; Denver v. New York Trust 
Co.,,.187.. Fed. .890, 110; CCA 24 Siren, 
on. other. grounds 229 U. SS, 128).33 
SCt 657, 57 L. ed. 1101]; Atchison, 
etc, R. Co. v. Shawnee, 183 Fed. 85, 
105 CCA 3877; Larabee v. Dolley, 175 
Fed. 365 [rev on other grounds 179 
Fed. 461, 102 CCA, 607,, 32 LRANS 
1065; and aff. 219)U4.S.5 02d, ahi soe 
189, 55 L. ed. 123]; Chicago, etc., R: 
Co. v. Swanger, 157 Fed. 783 [aff 218 
U. S. 135, 30 SCt 683, 54 L. ed. 970]; 
University of the South y. Jetton, 
155 Fed. 182 [rev on other grounds 
208 U.S. 489, 28 SCt 375,. 52) Li: “eae 
584]; Green v. Oemler, 151 Fed. 936; 
Mohl v. Lamar Canal Co., 128 Fed, 
776; Pacific Electric Co. v. Los An- 
geles, 118 ed. 746 [aff 194 U.S, 112, 
24 SCt 586, 48 L. ed. 896]; Riverside, 
CUC a HE ee Os 118 Fed. 


;,. Citizens’, St. 
+» 56 Fed. 746; 
Co. v.. Memphis, '53 
Fed. 715; Saginaw Gas-Light Co. v. 
Saginaw, 28 Fed. 529; Leonard v. 
Shreveport, 28 Fed. 257; Levy v. 
Shreveport, 28 Fed. 209; Sawyer v. 
Concordia Parish, 12 Fed. 754, 4 
Woods 278; Louisiana State Lottery 
Co. v. Fitspatrick, 15 F. Cas. No. 
8,541, 3 Woods 222. 

[a] Questions considered in deter- 
mining jurisdiction.—Where jurisdic- 
tion of a federal court is predicated 
on the ground that the obligation of 
a contract has been impaired by a 
State, the questions to be ‘considered 
are (1) the existence or not of the 
contract, (2) the obligation arising 
under it, and (3) whether there has 
been state legislation impairing the 
contract obligation. American Tel, 
etc., Co. v. New Decatur, 176 Fed. 133. 


[b] A bill alleging contract ex- 
emption from taxation, and that 
the state is attempting to im- 


pair or destroy it, raises a question 
of which the federal courts have jur- 
isdiction. Jetton v. University of 
the South, 208 U. S. 489, 28 Sct 375, 
52 L, ed. 584; Illinois Cent. R. Go, v. 
Adams, 180 U. S. 28, 21 SCt 251, 45° 
L, ed. 410; Whitman College v. Berry- 
man, 156 Fed. 112 [rev on other 
grounds 222 U. S. 334, 32 sct 147, 
56 L. ed. 225]; University of the 
South v. Jetton, 155 Fed, 182 [rev 
on other grounds 208 U. Ss. 489, 28 
SCt 375, 52 L. ed. 584]; Union, etc., 
Bank v. Memphis, 111 Fed. 561, 49 
CCA 455 [rev on other grounds 189 
U. Ss 71,223 SCt'604, 47 18 ea! 7121. 
See also Constitutional Law § 668. 


same title, page and note number. 


§ 30] 


denied the equal protection of the laws;®° or has 
been, or is about to be, deprived of life, liberty, or 
property by a state without due process of law 351 | 
or denied the civil rights which are guaranteed 
The provision that 
full faith and credit shall be given in each state 
to the public acts, records, and judicial proceed- 
ings of every other state? has nothing to do with 
the conduct of individuals or corporations, and to 
invoke the rule does not make a case arising under 
But a suit for relief against 
a state law claimed to operate as such denial is 


to him by the constitution.52 


the constitution.®+* 


[c¢] Construction of law by state 
court.—Where a state constitutional 
provision does not. indicate on. its 
face that it was to be applied to an- 
tecedent contracts, and the state su- 
preme court has held that it could 
not be so applied, a federal court has 
no jurisdiction. Shreveport v. Cole, 
129 U. S. 36, 9 SCt 210, 32 L. ed. 589. 
See also infra § 171. 

{d] A petition that alleges the 
_repeal of laws which were constitu- 
ent and material parts of the obliga- 
tion of the contraet of certain bonds 
at the time of their issue presents a 
case within the jurisdiction of a fed- 
eral court. Dorian v. Shreveport, 20 
Fed. 401. 

fe] The existence and impair- 
ment (1) of a contract are deter- 
mined by the federal court for itseif. 
Atlantic Coast Line R. Co. v. Golds- 
boro, 232.,U. S; 548;.34 SCt: 364,58 
L; ed. 721; Northern Pac. R. Co. v. 
Minnesota, 208 U. S. 588, 28 SCt $41, 
52 L. ed. 630; St. Paul Gaslight Co. 
Mestipbaul,1813 D982 142.21 0SCt. 575, 
45 L. ed. 788; Houston, etce., R. Co. v. 
Texas, 177 U. S. 66, 20 SCt 545, 44 L. 
ed. 673; Seattle, ete, R. Co. v. Se- 
attle, 190 Fed. 75. (2) “It is part 
of the duty of the Federal courts, 
under the impairment of the obliga- 
tion of contract clause in the Consti- 
tution, to decide whether there be a 
valid contract and what its construc- 
tion is, and whether, as construed, 
there is any subsequent legislation, 
by municipality or by the state leg- 
islature, which impairs its obliga- 
tion.” Mercantile Trust, etc., Co. v. 
_ Columbus, 203 U.‘S.-311, 320,:27: SCt 

83, 51 L. ed. 198. ¢ 

[f] Res judicata.—A decision that 
this question was res judicata as 
against the state does not oust the 
federal jurisdiction, on the theory 
that it makes the case turn on a 
question not federal. Kentucky Bank 
v. Stone, 88 Fed. 383 [aff 174 U. S. 
799, 19 SCt 881, 43 L. ed. 1187]. 

{g] Denial by state court of right 
claimed to be impaired.—A decision 
of the state court denying that the 
eontract in question confers the right 
which is claimed to have been de- 
stroyed or impaired precludes a fed- 
eral court from taking jurisdiction 
on this ground. Missouri, etc.,. In- 
terurban R, Co. v. Olathe, 222 U. S. 
187; 932° SCt*47, (56. edi0156; 

{h] “A legislative act by an in- 
strumentality of the state, exercising 
delegated authority . is of the 
same force as if made by the legis- 
lature, and so is a law of the State 
within the meaning of the contract 
clause of the Constitution.” _ Grand 
Trunk Western R. Co. v. Indiana R. 
Commn., 221 U. S. 400, 403, 31 SCt 
537, 55 L. ed. 786. 

Impairment of obligation of con- 
tract see Constitutional Law §§ 593-— 
Ade 4 
Municipal ordinances see infra text 
and notes 62-69. i. d 

50. Raymond v. Chicago Edison 
Co., 207 U. S. 42, 28 SCt 14, 52 L. ed, 
90; Raymond v. Chicago Union Tract. 
Co.,/207 U. S. 20, 28 SCt 7, 52 L. ed. 
78, 12 AnnCas 757; Michigan R. Co. 
v. Lansing, 260 Fed. 322; Supreme 
Council R. A. v. Hobart, 244 Fed. 
885; Williams v. McCartan, 212 Fed. 
345; Jersey City v. Central R. Co; 


‘ 


FEDERAL COURTS 


212 Fed. 76, 128 CCA 532; Portland 
R.,..-ete., Co. v. Portland; ~210.°>Fed: 
667; Consolidated Gas Co. v. New 
York, 157 Fed. 849 [rev on other 
grounds 212 U. S. 19, 29 SCt 192, 53 
lu. -ed. 382, 15 AnnCas 1034]; San 
Joaquin, etc., Canal, etc., Co. v. Stan- 
islaus County, 90 Fed. 516; Daven- 
port v. Cloverport, 72 Fed. 689. See 
also cases infra notes 70-89. 

[a] Railroad rates. — Whether or 


‘not a railroad company is deprived 


of the equal protection of the laws, 
by a state statute providing for the 
establishment of rates of transporta- 
tion, because the penalties fixed for 
violation of the statute are so enor- 
mous as to compel obedience to the 
law in preference to risking the pen- 
alties in’ testi it, although such 
obedience might,%in the end, result in 
confiscation of the railroad property, 
is a federal question. Ex p. Young, 
209 U, S. 123, 28 SCt 441, 52 L. ed. 
714, 18 LRANS 932, 14 AnnCas 764. 
See also Constitutional Law § 909. 

[b] Denial of right to vote at a 
national election, for noncompliance 
with state law, presents a federal 
question. Swafford v. Templeton, 185 
U. S. 487, 22 SCt 783, 46 L. ed. 1005 
[rev 108 Fed. 309]; Brickhouse v. 
Brooks, 165 Fed. 534; Knight v. Shel- 
ton, 134 Fed. 423. 

Denial of equal protection of the 
wee see Constitutional Law §§ 874- 
955. . 

51. > Columbus: R.,..etc.,' €Co,..-v..'‘Co= 
lumbus, 249 U. S..399, 39 SCt 349, 
63 L. ed. 669, 6 ALR 1648 [aff 253 
Fed. 499]; Cuyahoga River Power 
Co. v. Akron, 240 U. S. 462, 36 SCt 
402, 60 L. ed. 743 [rev 210 Fed. 524]; 
Phoenix R. Co, v. Geary, 239 U. S. 
277, 36 SCt 45, 60 L. ed. 287; Louis- 
ville, ‘etc., R.. Co. v. Garrett, 231. U. 
$9 12985534 SCt. 48/681 Th) edsi.229% 
Raymond v. Chicago Edison Co., 207 
US 142,028 SCt 14,529. ed: 190; 
Raymond v. Chicago Union Tract. 
Co;,.207-.U.-S520, 28 SCt ,.%.) 620 4: 
ed. 78, 12 AnnCas 757; Gundling v. 
Chicago, 177 U. S. 1838, 20 SCt 633, 
44 L. ed. 725; Hanford v. Davies, 163 
TS 32737 16°SCt L051) 41h bis) edt i157 
Doherty v. Toledo R., etc., Co., 254 
Fed. 597; Ashland Electric Power, 
ete., Co. v. Ashland, 217 Fed. 158; 
Wilmington City R. Co. v. Taylor, 
198 Fed. 159; Louisville, ete, R. Co. 
v. Siler, 186 Fed. 176 [aff 231 U.S. 
298, 34 SCt 48, 58 L. ed. 229]; Ris- 
ley v. Utica, 173 Fed. 502; Chicago 
City R. Co. v. Chicago, 142 Fed. 844; 
Michigan R. Tax Cases, 138 Fed. 223 
[aff 201 U. S. 245, 26 SCt 459, 50 L. 
ed. 744]; American Waterworks, etc., 
Co. v. Home Water Co., 115 Fed. 171 
[app dism 194 U. S. 639 mem, 24 SCt 
855 mem, 48 L. ed. 1162 mem]; South- 
ern R. Co. v. North Carolina Corp. 
Commn., 97 Fed. 513; Iron Mountain 
R. Co. v. Memphis, 96 Fed. 113, 37 
CCA 410; San Joaquin, etc., Canal, 
ete., Co. v, Stanislaus County, 90 Fed. 
516; McCain v. Des Moines, 84 Fed. 
726 [aff-174 U. S. 168, 19 SCt 644, 43 
L.' ed. 936]; Crystal Springs Land, 
etc., Co. v. Los Angeles, 76 Fed. 148; 
Newman v. Ledesma, 7 Porto Rico 
Fed. 426. See also infra text and 
notes 70-80. 

[a] A federal court has jurisdic- 
tion of: (1) A writ of habeas corpus 
alleging the arrest and imprisonment 


[25 C.J.] 723 


within the federal jurisdiction;>> and a claim of 
such denial properly presented will support the 
appellate jurisdiction of the supreme court.5¢ 
Where a case is properly pending in the state 
courts, which can proceed to an adjudication in the 
regular and orderly administration of justice, a fed- 
eral court cannot be called on to interpose on the 
ground that the decision of the state courts might 
be such as to render their final action unconstitu- 
tional,°” as the presumption is that if there is any 
repugnancy to the constitution the state courts will 
so declare,®°® and if they fall into error the decision 


of the petitioner without authority 
under the state laws. Davis v. Burke, 
179 -U. SS: 399, 24 SCt 210) 45> Lie ed, 
249; Kroschel v. Munkers, 179 Fed. 
961; In re Monroe, 46 Fed. 52. (2) A 
bill for an injunction against owners 
of trespassing cattle, where it is al- 
leged that the injury was committed 
by defendants under an unconstitu- 
tional state act by which complainant 
was deprived of the use of his prop- 
erty without due process of law. 
Smith v. Bivens, 56 Fed. 352. (3) 
An action to enjoin the erection of a 
dam on a navigable river as a taking- 
of the property of an adjoining land- 
Owner without due process of law. 
Manigault v. Ward, 123 Fed. 707 [aff 


ae S. 473, 26 SCt 127, 50 L. ed. 
[b] Mere violation of state law 


by a municipality does not amount 
to action without due process of law 
so as to confer federal jurisdiction, 
unless it is claimed that the act also 
violates some right secured by the 
federal constitution, Owensboro 
Water Works v. Owensboro, 200 U. 
S. 38, 26 SCt 249, 50 L. ed. 361. 

[c] Erroneous decisions of state 
courts on questions of state law 
raise no question of due process of 
law which will support federal juris- 
diction. Gillen v. Philadelphia’ Bd. 
of Public Education, 250 Fed. 649; 
Ex p. Young, 50 Fed. 526. 

[d] A suit to obtain a construc- 
tion of a state law, which complain- 
ant alleges is being misinterpreted 
and misapplied in violation of his 
constitutional rights, does not in- 
volve a federal question. Kiernan v. 
Multnomah County, 95 Fed. 849. 

Due process in taxation cases see 
Taxation [37 Cyc 727]. 

Rate regulation as affected by due 
process requirement see Constitu- 
tional Law § 1090 and cross refer- 
ences there given. 

Violation of due process clause see 
Constitutional Law §§ 956-1099. 

52. Holt v. Indiana Mfg. Co., 176 
U. S. 68, 20 SCt 272, 44 L. ed. 3874 
[aff 80 Fed. 1, 25 CCA 801]. 

[a] The “civil rights’ protected 
by section 1 of the fourteenth amend- 
ment to the constitution, and to re- 
dress deprivation of which the fed- 
eral courts are given jurisdiction, 
are only such rights as are derived 
from the constitution or some stat- 
ute of the United States. Simpson 
v. Geary, 204 Fed. 507. 

[b] Assault by white man upon 
negro.—Federal courts have no jur- 
isdiction of a suit for damages by 
a citizen of African descent against 
an Anglo-Saxon of the same state for 
unlawful assault under color of 
executive authority. Brawner v. Ir- 
vin, 169 Fed. 964 [foll Hodges v. U. 
S., 203 U..S. 1, 27 SCt 6, 51 Ly ed. 65]. 

Personal, civil, and political rights 
see Constitutional Law §§ 444-484. 

53. U.S, Const. art IV. 

54. Minnesota v. Northern Securi- 
ties Co., 194 U. S. 48, 24 SCt 598, 48 
L. ed. 870. 

55. Anglo-American Provision Co. 
v. Davis Provision Co., 105 Fed: 536. 

56. See infra § 263. 

57. Defiance Water Co. v. Defi- 
ance, 191 U. S. 184, 24 SCt 68, 48 L. 
ed. 140. 

58. Defiance Water Co, v. Defi- 


724 [250.3.] 


can be reviewed by the supreme court of the United 


States.>? 


Injury dependent on action of state court. A 
party is not entitled to resort to the federal courts 
where his constitutional rights would be infringed 
only if, on action being brought by him in the state 
courts, their decision on a certain point should be 


adverse to him.° 


Concurrent remedy in state courts. 
not be denied the right to resort to the federal 
courts for the protection of his rights under the 
federal constitution because a remedy might also 
be sought and obtained in the state courts.*! 

A municipal ordinance, not passed under supposed 


ance, 191 U. S. 184, 24 SCt 638, 48 L. 
ed. 140; Supreme Council R. A. v. 
Hobart, 244 Fed. 385, 157 CCA 11. 

59. Defiance Water Co. v. Defi- 
ance, 191 U. S. 184, 24 SCt 638, 48 L. 
ed. 140. See also infra § 276. 

60. Supreme Council R. A. v. Ho- 
bart, 244 Fed. 385, 157 CCA 11; Gun- 
dall v. Manhattan R. Co., 205 Fed. 
410, 413 [aff 211 Fed. 326, 127 CCA 
575]. 

Parties cannot “leave their nat- 
ural forum and hang jurisdiction in 
this court upon the proposition that 
the state courts are sure to go con- 
stitutionally wrong,” Gundall v. 
Manhattan R. Co., supra. 

[a] Dlustration.— The court of 
appeals of New York having for ua 
long period sustained actions by 
property owners for injuries sus- 
tained by the construction of an ele- 
vated railroad in the street in front 
of their premises, and held that the 

_vright of action for such damages 
could not be tolled by prescriptive 
title, initiated by, or resting on, an 
original entry on such easements in 
subordination to the abutting owner, 
and having afterward overturned 
such rule, and held that persons be- 
fore whose premises such railroads 
had been in operation for more than 
twenty years without having sued 
were deprived by prescription of any 
right to reeover for fee depreciation 
and rental loss, an allegation that 
such latter holding constituted an 
unconstitutional deprivation of the 
landowner’s property rights was in- 
sufficient to confer jurisdiction ’ on 
a federal district court of such a 
case arising between citizens of the 
Same state, on the theory that the 


case was one arising under the con-; 


stitution of the United States, since 
it could not be said that the state 
courts would again follow the later 
decisions in case plaintiff’s suit was 
presented to them. Gundall v. Man- 
hattan R. Co., 205 Fed. 410. 

61. Prentis v. Atlantic Coast Line 
Co., 211 U. S. 210, 29 SCt 67, 53 L. ed. 
150; Smyth v. Ames, 169 U. S. 466, 
18 SCt 418, 42 L. ed. 819; Raich v. 
Truax, 219 Fed. 2738, 285 [aff 239 U. 
S. 33, 36 SCt 7, 60 L. ed. 131, and 
foll Cohens vy. Virginia, 6 Wheat. (U. 
S.) 264, 5 L. ed. 257]; Manufacturers’ 
Light, etc.,.Co. v. Ott, 215 Fed. 940. 

“It cannot be gainsaid that this 
complainant had the right of elec- 
tion of a forum in which to have his 
rights adjudicated. Having elected 
to bring his cause before this tri- 
bunal, it is the duty of this court to 
hear the application and determine 
the issues involved.” Raich v. Truax, 
supra. ; 

Concurrent jurisdiction of state 
Pale federal courts see Courts §§ 634— 
Cleveland v. Cleveland BElec- 
trie R. Co., 194 U. S. 517, 24 SCt 756, 
48 L. ed. 1102; Hamilton Gaslight, 
etc., Co. v. Hamilton, 146 U. S. 258, 
13 SCt 90, 36 L. ed. 963; New Orleans 
Water-Works Co. v. Louisiana Sugar 
Refining Co., 125 U. S. 18, 8 SCt 741, 
31 L. ed. 607; Lehigh Water Co. v. 
Easton, 121 U. S. 388, 7 SCt 916, 30 
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A party can- 


L. ed. 1059; Murray v. Charleston, 96 
U. S. 432, 24 L. ed. 760; Williams 
v. Bruffy, 96 U. S, 176, 24 L. ed. 716; 
San Francisco v..United R. Co., 190 
Fed. 507, 111 CCA 339 [certiorari den 
225 U. S. 710, 32 SCt 840, 56 L. ed. 
1268]; Louisville v. Cumberland Tel., 
ete., Co., “Wb5) Pedt725,) 184 C@A Tb; 
12 AnnCas 500. 

[a] An ordinance merely viola- 
tive of a state statute restricting the 
power of the municipality raises no 
federal question. San Francisco v. 
United R. Co., 190 Fed. 507, 111 CCA 
339 [certiorari den 225 U. S. 710, 32 
SCt 840, 56 L. ed. 1268]. 

63. Hamilton Gaslight, ete., Co. v. 
Hamilton City, 146 U. S. 258, 13 SCt 
90, 36 L. ed. 963. 

64. Atlantic Coast Line R. Co. v. 
Goldsboro, 232 U. S.-548, 84 SCt 364, 
58 L. ed. 721; Northern Pac. R. Co. 
v. Minnesota, 208 U. S. 588, 28 SCt 
341, 52 L. ed. 630; Mercantile Trust, 
etc., Co. v. Columbus, 203 U. S. 311, 
27 SCt 88, 51 L. ed. 198; Vicksburg 
v. Vicksburg Waterworks Co., 202 
U. S. 458, 26 SCt 660, 50 L. ed. 1102; 
Knoxville Water Co. ‘v. Knoxville, 
200 U. Si 22, 26 SCt 224, 50 1. ed. 
353; Cleveland v. Cleveland Electric 
R. Co., 194 U.S. 538;°24 SCt 764, 48 
L. ed. 1109 [aff 94 Fed. 385]; Cleve- 
land v. Cleveland City R. Co., 194 U. 
S. 517; 24 SCt 756, 48 L. ed. 1102 [aff 
94 Fed. 385]; Davis, etc., Mfg. Co, v. 
Los Angeles, 189 Uy Si 207%, 23::Sct 
498, 47 L. ed. 778; Vicksburg Water- 
works Co. v. Vicksburg, 185 U. S. 65, 
22 SCt 585, 46 L. ed. 808; St. Paul 
Gaslight? Co: | v.. Sti: Paul} 4181 0. .S. 
142, 21 SCt 575, 45 L. ed. 788; Walla 
Walla v. Walla Walla Water Co., 172 
U. Si, U9SsSCt 77,43) L. ted..-3'41 -faff 
60 Fed. 957]; Hamilton Gaslight, etc., 
Co. v. Hamilton City, 146 U. S. 258, 
13 SCt 90, 36 L. ed. 963; New Orleans 
Water-Works v. Louisiana Sugar Re- 
fining; Co., 1125 We S18), 8F Sot 74K 
31 L. ed. 607; Washington-Oregon 
Corp. v. Chehalis, 202 Fed. 591; Den- 
ver v. New York Mercantile Trust 
Co., 201 Fed. 790, 120 CCA 100 [mod 
161 Fed. 769]; Portland R. Light, 
ete., Co. v. Portland, 201 Fed. 119; 
Kansas City Gas Co. y. Kansas City, 
198 Fed. 500; San Francisco v. United 
Ro Cos 190), Med.5 0751 1195 ;COAT 339 
[certiorari den 225 U. S. 710, 32: Sct 
840, 56 L. ed. 1268]; Seattle R., etc., 
Co. v. Seattle, 190 Fed. 75; Atchison, 
ete., R. Co. v. Shawnee, 183 Fed. 85, 
105 CCA 3877; Nelson v. Murfrees- 
boro, 179 Fed. 905; Missouri, ete: R. 
Co. v. Olathe, 156 Fed. 624; Louis- 
ville v. Cumberland Tel., ete. Co., 
155 Fed. 725, 84 CCA 151, 12 AnnCas 
500; Des Moines City R. Co. v. Des 
Moines, 151 Fed. 854 [rev on other 
grounds 214 U. S. 179, 29 SCt 553, 
53 L. ed. 958]; Riverside, ete., R. Co. 
v. Riverside, 118 Fed. 736; Anoka 
Waterworks, ete., Co. v. Anoka, 109 
Fed. 580; Los Angeles City Water 
Co. v. Los Angeles, 103 Fed. 711; 
Iron Mountain R. Co. v. Memphis, 


96 Fed. 113, 837 CCA 410; Michigan 
Tel. Co. v. Charlotte, 98 Fed. 11; 
Mercantile Trust, etc., Co. v. Col- 


lings Park,.éte., R. Co., 99) Bede s12: 
{a] Establishment of municipal 


. [§ 30 


legislative authority, cannot be regarded as a law 
of the state within the meaning of the constitu- 
tional prohibition against state laws impairing the 
obligation of contracts.°? 
enforcement of such an ordinance would not, there- 
fore, be one arising under the constitution of the 
United States. 
sumed to be authorized by a law of the state, it is 
itself a law of the state, and the question whether 
such an ordinance impairs the obligation of a con- 
tract is one arising under the constitution so as 
to support federal jurisdiction,®* provided the or- 
dinanee is legislative in character.®* “An ordinance 
which merely declares the position assumed by the 


A suit to prevent the 


But where the ordinance is as- 


waterworks.—A case, arising under 
the constitution of the United States, 
is made by a bill filed by a water 
company to restrain the municipal 
construction of a waterworks sys- 
tem on the ground that it had a con- 
tract with the municipality giving 
it exclusive privileges, the obliga- 
tions of which, it insists, would be 
impaired by the establishment of 
municipal waterworks under the au- 
thority of subsequent legislation. 
Knoxville Water Co. v. Knoxville, 
200 U. S. 22, 26 SCt 224, 50 L. ed. 


en See also Constitutional Law 
[b] Ordinance fixing rates.—A 


federal court has jurisdiction of a 
suit by a water company to enjoin 
the enforcement of a municipal ordi- 
nance fixing rates of charge for 
water, on the ground that it im- 
pairs the obligation of a contract be- 
tween the city and the company, al- 
though the contract, as set out in the 
bill, expired by its terms prior to 
the passage of the ordinance, where 
it is alleged to be still in force. Los 


‘Angeles City Water Co. v. Los An=- 


geles, 103. Fed: 711. 
stitutional Law § 632. 
[ec] A suit to restrain the pass- 


See also Con- 


age of a municipal ordinance repeal- 


ing a prior ordinance granting a 
franchise which had been accepted is 
one involving the question of the im- 
pairment of the obligation of a con- 
tract in violation of the constitu- 
tional rights and is within the jur- 
isdiction of a federal court, regard- 
less of the citizenship of the parties, 
Missouri, ete., R. Co. v. Olathe, 156 
Fed, 624, 

Appellate jurisdiction of supreme 
court see infra § 200 et seq. 

65. Des Moines v. Des Moines City 
R. Co., 214 U. S. 179, 29 SCt 553, 53 
L. ed. 958; Northern Pac. R. Co. v. 
Minnesota, 208 U. S. 583, 28 SCt 341, 
52 L. ed. 630 (resolution requiring 
railroad to make designated improve- 
ments held legislative); St. Paul 
Gaslight Co. v. St. Paul, 181 U. S. 
142; 21. SCt 575, (45 sie ed., 788; New 
Orleans Water-Works v. | Louisiana 
Sugar Co.,.125 U. S. 18, 8 SCt 741, 
31 L. ed. 607; Atchison, ete., R. Co. 
v. Shawnee, 183 Fed. 85, 105 CCGA 
377 (resolution held legislative in 
character) ; Iron Mountain R. Co. v. 
Memphis, 96 Fed. 113, 37 CCA 410. 

[a] What constitutes a state law. 
—A_ resolution of a city council, 
passed with all the forms required 
for the passage of ordinances, ad- 
judging that there had been a breach 
by a railroad company of a contract 
by which the city granted to it an 


easement and franchise in a street,: 


and declaring a forfeiture of the 
rights granted, and a resumption of 
possession of the street by the city, 
although conditioned upon a failure 
of the company to comply with cer- 
tain requirements within a specified 
time, which time has elapsed, and the 
condition has not been complied with, 
is a law of the state, within the 
meaning of Const. art 1 § 10, against 
the impairment by a state of the obli- 
gation of contracts. Iron Mountain 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


. 


i a 


§ 30] 


municipality in a pending controversy,®* or which 
merely denies the liability of the municipality to do 
or to refrain from doing particular acts is not legis- 


lative in character, and will not 


jurisdiction on a claim that it impairs the obligation 
8 Whether or not an ordinance is 
within the powers conferred on a municipality is a 

question of state law, and not a federal question.®$ | 
An ordinance in violation of the due process and 
equal protection clauses of the fourteenth amend- 
ment presents a question arising under the consti- 


of a contract.® 


tution.®® 


; Cases arising under the fourteenth amendment, 
involving the deprivation of rights without due 
process of law, or a denial of equal protection of 
the laws, by state or municipal officers, are within 
the jurisdiction of the federal courts, regardless of 
whether the state has authorized the wrongful 
acts,"° or has forbidden it by constitutional or 


R. Co. v. Memphis, 96 Fed. 113, 3 
CCA 410. eae ee 
Adoption by city council of 
report of committee.—Under the 
settled doctrine that the courts can 
only deal with the question of the 
constitutionality of a legislative act 
after it has been passed, and are 
without jurisdiction to interfere with 
proposed or pending legislation, 
either state or municipal, the action 
of a city council in adopting the re- 
port of a committee finding that 
the franchise of a street railway 
company will expire at a certain 
time, contrary to the contention of 
the company, and recommending that 
the council take measures to dispos- 
sess the company at the expiration 
of such time unless there is a pre- 
vious renewal, does not give a fed- 
eral court jurisdiction of a suit to 
determine the controversy between 
the company and the city in respect 
to the term of the grant, on the 
ground that it presents a constitu- 
tional question as to the impairment 
of the contract rights of the com- 
Elkins vy. Chicago, 119 Fed. 


[ec] Licenses. — “The permission 
granted by the city council to the 
defendant company, though put in 
the form of an ordinance, was in ef- 
fect but a license, and not a by-law 
of the city, still less a law of the 
State. If that license was within 
the authority vested in the city coun- 
cil by the law of Louisiana, it was 
valid; if it transcended that author- 
ity, it was illegal and void. But the 
question whether it was lawful or 
unlawful depended wholly on the law 
of the State, and not at all on any 
provision of the Constitution or laws 
of the ze nd ont pias New OR EaRe 
Water-Works Co. v. Louisian 
Refining Co., 125 U. S. 18, 32, 8 SCt 
741, 31 L. ed, 607. ; : 

66. Des Moines v. Des Moines City 
R. Co., 214 U.S. 1pts ce SCt BOR: 53 
L. ed. 958 [dist chison, etc., 2 
Co. v. Shawnee, 183 Fed. 85, 105 CCA 
SHES : 

67. Mercantile Trust, etc., Co. Vv. 
Columbus, 203 U. S. 311, 27 SCt 83, 
51 L. ed. 198 (holding case at bar 
not of that character); Dawson _vV. 
Columbia Ave. Say. Fund, etc., Co:, 
197 U. S. 178, 25 SCt 420, 49 L. ed. 
713; Cleveland v. Cleveland City R. 

Gon how. Sx SLi, 24 Sct 756, 48 
I. ed. 1102; St. Paul Gaslight COnavs 
St.Paul; 181 U.S. 142, 21 Sct 575, 
45 L. ed. 788; American Tel., etc., 
Co. v. Decatur, 176 Fed. 133 (re- 
viewing cases). _But see Riverside, 
ete, R. Co. v. Riverside, 118 Fed. 
736. (which seems contra in effect). 

Impairment and breach distin- 
guished see Congtiiions) Law § 632 
text and notes 48-52. _, 

i ist Line R. Co. v. 

68. Atlantic Coast BCE aed, 


U.S. 548, 34 
ee Sree Savannah vy. Holst, 
132 


d. 72 
Fed, 901, 65 CCA 449. 


FEDERAL COURTS 


support federal 


under the 


69. Risley v. Utica, 173 Fed. 502; 
Cleveland, etc., R. Co. v. Cleveland, 
94 Wed. 385 [aff 194 U. S. 517, 24 
SCt 756, 48 L. ed. 1102]. See also 
infra notes 70-80. “3 

70. Cuyahoga-River Power Co. v. 
Akron, 240 U. S. 462, 36 SCt 402, 60 
L, ed. 743; Home Tel., etc., Co. v. Los 
Angeles, 227 U.S. 278, 38 SCt 312, 57 
L. ed. 510 [dist«Memphis v. Cumber- 
land Tel. Co., 218 U. S. 624, 31 SCt 
115, 54 L. ed. 1185]; Raymond v. 
Chicago Union Tract. Co., 207 U. S. 
20,28) SCt 7, 52 °L.-ed.) 78, 12. AnnCas' 
757; Central R. Co. v. Jersey City, 199 
Fed, 237 [aff 212 Wed. 76, 128 CCA 
532]; Seattle Electric Co. v. Seattle, 
etc., Co., 185 Fed. 365, 107 CCA 421; 
Portland R., ete., Co. v. Portland, 
181 Fed. 632 [app dism 218 U. S. 686, 
31 SCt 220, 54 L. ed. 1209]; River- 


side, etc, R. Co. v. Riverside, 118 
Fed. 736; Iron Mountain R. Co. v. 
Memphis, 96 Fed. 113, 37 CCA 410. 


See also cases supra notes 50, 51. 

[a] “The theory of the Amend- 
ment is that where an officer or 
other representative of a State in 
the exercise of the authority with 
which he is clothed misuses the 
power possessed to do a wrong for- 
bidden by the Amendment, inquiry 
concerning whether the State has 
authorized the wrong is irrelevant 
and the Federal judicial power is 
competent to afford redress for the 
wrong by dealing with the officer 
and the result of his exertion of 
power.” Home Tel., ete., Co. v. Los 
Angeles, 227 U. S. 278, 287, 33 SCt 
312, 57 L. ed. 510. 

[b] Contract clause compared.— 
“While the guarantees of the Four- 
teenth Amendment cover subjects 
not included in the contract clause, 
since the former embraces every 
manifestation of state power and the 
latter is concerned only with legis- 
lative power when exerted so as to 
impair contracts, yet the fundamen- 
tal assertion of Federal power made 
by each Amendment is the same when 
the different subjects to which each 
is applicable are put out of view. 
Home Tel., etc., Co. v. Los Angeles, 
227 U. S. 278, 295, 33 SCt 312, 57 L. 
ed. 510. 

Due process of law see Constitu- 
tional Law §8§ 956-1099. 

Equal protection of the laws see 
Constitutional Law §8§ 874-955. 

71. Greene v. Louisville, etc. R. 
Co., 244 U. S. 499, 37 SCt 673, 61 ibe 
ed. 1280; Home Tel., etc., Co. v. Los 
Angeles, 227 U. S. 278, 33 SCt 312, 
57 L. ed. 510; Siler v. Louisville, etc., 
R. Co., 213 U. S. 175, 29 SCt 451, 58 
L. ed. 753 [dist Barney v. New York, 
193 U.S. 430, 24 SCt_502, 48 L. ed. 
737]; Raymond v. Chicago Union 
Tract. Co., 207 U. S. 20, 28 SCt 7, 
52 L. ed. 78, 12 AnnCas 757; Michi- 
gan Cent. R. Co. v. Powers, 201 (Ors 
245, 26 SCt 459, 50 L. ed. 744; San 
Francisco Gas, ete., Co. v. San Fran- 
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legislative provisions,’! because the unlawful act is 
the act of the state whether done by legislative, 
executive, or judicial officers.72_ The numerous cases 
holding that, where such action is without authority 
of, or contrary to state law, no question arises 
constitution,"? 
and must be deemed to be overruled so far as 
they refer to the fourteenth amendment." 
officer, however, must claim to act under authority 
conferred upon him by the statute, and be guilty 
of an abuse of power, if the legislative act is not 
itself subject to constitutional objection.” 
federal courts may assume jurisdiction without 
waiting until the state courts have upheld the acts 
as authorized by the state law.76 7 
is within the jurisdiction of the federal courts, 
under this amendment,77 
are not ineluded.’§ 
discriminating statute in a discriminating manner 


are no: longer law 


The 


The 


Only state action 


Merely private wrongs 
The enforcement of a non- 


cisco, 189 Fed. 943; Des Moines City 
R. Co. v. Des Moines, 151 Fed. 854 


[rev on other grounds 214 U. S. 179, 
29 SCt, 555, 58 Li. ed: 958]: 
72.' Home Tel., etc. Co. vy. Los 


Angeles, 227 U. S. 278, 338 SCt 312, 
57 L. ed. 510 [lim, if not overr Bar- 
ney v. New York, 193 U. S. 430, 24 
SCt 502, 48 L. ed. 737]; Raymond v. 
Chicago Union Tract. Co., 207 U. S. 
20, 28 SCt 7, 52 L. ed. 78, 12 AnnCas 


757; Owensboro Water Works Co. 
v. Owensboro, 200 U. S. 38, 26 SCt 
249, 50 L. ed. 361; San Francisco 


Gas, etc., Co. v. San Francisco, 189 
Fed. 943; Moyer v. Peabody, 148 Fed. 
870 [aff 212 U. S. 78, 29 SCt 235, 53 
L. ed. 410]. 

73. Seattle Electric Co. v. Seattle 
R., etc, Co., 185 Fed. 365, 107 CCA 
421; Savannah v. Holst, 132 Fed. 901, 
65 CCA 449; St. Louis, ete., R. Co. v. 
Davis, 132 Fed. 629 (reviewing cases); 
Huntington v. New York, 118 Fed. 
683 [aff 193 U. S. 441, 24 SCt 505, 
48 L. ed. 741]; Manhattan R. Co. v. 
New York, 18 Fed. 195. 

74 See cases supra notes 70-72. 

75. Moyer v. Peabody, 148° Fed. 
870 [aff 212 U.S. 78, 29 SCt 235, 53 
L. ed. 410] (action.of state military 
authorities). 

76, Home Tel., etc., Co. v. Los An- 
selesi 220 )U. JS. 278) °33 (SCtash2, ook 
L. ed. 510. Contra Spencer v. Baby- 
lon R. Co., 250 Fed. 24, 162 CCA 196; 
Seattle Electric Co. v. Seattle, ete., 
Co., 185 Fed. 365, 107 CCA 421 [dis- 
appr per Hanford, J., in San Fran- 
cisco v, United R. Co., 190 Fed. 507, 
111 CCA 24 (certiorari den 225 U. S. 
710, 32 SCt 840, 56 L. ed. 1268)]. 

77. Cuyahoga River Power Co. v. 
Akron, 240 U. S. 462, 36 SCt 402, 60 
L. ed. 743; St. Anthony Roman Cath- 
olic Church v. Pennsylvania R. Co., 
2370! S3i575) 235 sSCti 729, 59: Easeds 
1119; Home Tel., etc., Co. v. Los An. 
geles, 227 U.S. 278, 33 -SCt- 312, 57 
L. ed. 510; Hodges v. U. S., 203 U. 
Sid 027 2SCte6; SL: ned Chsttibar= 
ney v. New York, 193 U. S. 430, 24 
SCt 502, 48 L. ed. 737; Marten v. 
Holbrook, 157 Fed. 716; Louisville 
v. Cumberland Tel., etc., Co., 155 Fed. 
725, 84 CCA 151, 12 AnnCas 500; Iron 
Mountain R. Co. v. Memphis, 96 Fed. 
118, 37°CCAs 410. 

[a] Municipal taxation 
action within this rule. 
Utica, 173 Fed, 502. 

78. Marten v. Holbrook, 157 Fed. 
716; Kiernan v. Multnomah County, 
95 Fed. 849. 

‘Tt prohibits state legislation in 
violation of these rights. It does not 
refer to any action by private in- 
dividuals (Ex p Virginia, 100 U.S. 
313,925 i. ied. 6673. Ul yS.0 Vv. cCruik- 
shank, 92 U.:S. 542, 28 L. ed. 588; 
Civil Rights Cases, 109 U. S. 8, 3 SCt 
18, 27 L. ed. 835), otherwise every 
invasion of the rights of one per- 
son by another would be cognizable 
in the federal courts under this 


is state 
Risley v. 


726 [250.J.] 


may violate this amendment,”® and thus present 
a federal question arising under the constitution.®° 

A mere breach of contract by a municipal cor- 
poration or by a public board or officer presents 
no constitutional question so as to support federal 


jurisdiction’? 


Fifth amendment. A federal court is not given 
jurisdiction of a suit to enjoin officers of a state 
from a contemplated act by an allegation that 
such act will be in violation of the fifth constitu- 
tional amendment, such amendment being a limita- 
tion only upon the powers of congress.®? 

Cases Arising under Treaties of 
Where a controversy involves the 
construction or effect of a treaty of the United 
States, the federal courts have jurisdiction.** 
come within this rule, some right, title, privilege, or 
immunity dependent on the treaty must be so set 


[§ 31] C. 
United States. 


amendment.” Kiernan v. Multnomah 
County, supra. 

“The inhibitions of those enact- 
ments are against the state, its offi- 
cers or agents, and not against the 
acts of merely private individuals 
acting as such. The invasion of the 
individual rights of one citizen by 
the unofficial and unsanctioned acts 
of another individual is left to the 
redress of the state or local tri- 
bunals whose jurisdiction is in no 
way intended to be affected by those 
provisions.’ Marten v. Holbrook, 157 
Hed. 716, 717. : 

{a] Rule applied.—A suit to en- 
join a threatened taking of com- 
plainant’s property, which it is al- 
leged will be without any authority 
of law, does not involve a federal 
question. Kiernan v,. Multnomah 
County, 95 Fed. 849. 

79, See Constitutional Law § 878. 

80, Greene v. Louisville, etc. R. 
Coi, 244 U. S. 499, 37 SCt 673, 61 L. 
ed. 1280; Coulter v. Louisville, etc., 
Ri Co., 196 U.S: 599, 25 ‘SCt 342, 49 
L. ed. 615 [rev 131 Fed. 282]; Rea- 
gan v. Farmers L. & T. Co., 154 U.S. 
362) 14) SCt 1047, 38 L. ed: 1044; 
Yick Wo v. Hopkins, 118 U. S. 356, 6 
SCt 1064, 30 L. ed. 220; Neal v. Del- 
aware, 103. U. S. 370, 26 L. ed. 567; 
Ex p. Virginia, 100 U. S..313;, 25 L. 
ed. 667 [expl Home Tel., etc., Co. v. 
hos Angeles, 227 U. S. 278, 33. SCt 
312, 57 L. ed. 510]; Central R. Co. v. 
Jersey City, 199 Fed. 237; Louisville 
Trust Co. v. Stone, 107 Fed. 305, 46 
CCA 299. 

81. Manila Inv. Co, v. Trammell, 
239 U. S. 31, 36 SCt 12, 60 L. ed. 129; 
McCormick vy. Oklahoma City, 236 U. 
SheGhyereb (SCti455, 69% Lived: 771: 
Shawnee Sewerage, etc. Co. v. 
Stearns, 220 -U. S. 462,. 471, -31:: Sct 
452, 55 L. ed. 544; Dawson v. Colum- 
bia Ave. Sav.-Fund, 197 U. S. 178, 
25 SCt 420, 49 L. ed. 713 [dist Vicks- 
burg Waterworks Co. v. Vicksburg, 
185 U. S. 65, 22. SCt 585, 46 L. ed. 
808]; Hamilton Gas Light Co. v. 
Hamilton City, 146 U. S. 258, 13 SCt 
90, 36 L. ed. 963; San Francisco v. 
United R. Co., 190 Fed. 507, 111 CCA 
339 [certiorari den 225 U. S. 710, 32 
SCt 840, 56 LL, ed. 1268]. Contra 
Riverside, etce., R. Co. v. Riverside, 
118 Fed. 736. 
The breach. of (:a!) contract ‘is 
neither a confiscation of property 
nor a taking of property without 
due process. of law.” Shawnee 
Sewerage, etc., Co. v. Stearns, supra 
[quot McCormick v. Oklahoma City, 
236 U. S. 657, 660, 385 SCt 465); 59 
PY eG evi: " 

82. St. Louis, etc., R. Co. v. Davis, 
132 Fed. 629. 

Sa.) UW Saisie weld,, 127 > U.59S.5 154; 
8 SCt 1000, 32 L. ed. 62; Verden v. 
Coleman, 1 Black (U. S.) 472, 17 L. 
ed. 161; New Orleans v. De Armas, 
AIP St. 4(0s 7 S))9 224, 99 TG. ed. 109% 
Smith v. Maryland, 6 Cranch (U. S.) 


For later cases, developments and changes in the law see cumulative Annotaticns, 
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up or claimed as to require the court to pass 
on the question of validity or construction in dis- 
posing of the right asserted.*4 

[§ 32] D. Cases Arising under Laws of United 
States Generally. Cases arising under the laws of 


the United States are within the jurisdiction of 


To 


286, 3 L. ed. 225; Owings v. Nor- 
wood, 5 Cranch (U. S.) 344, 3 L. ed. 
120; Bodemuller v. U. S., 39 Fed. 487. 
See also supra § 29. 

84. Filhiol v. Maurice, 185 U. S. 
108, 22 SCt 560, 46 L. ed. 827; Crystal 
Springs Land, etc., Co. v. Los An- 
geles; 177 “UO. S85 169,29) SCt 5735944 
L. ed. 720 [aff 82 Fed. 114]; Muse v. 
Arlington Hotel Co., 168 U. S. 430, 
18 SCt 109, 42 L. ed. 531; Borgmeyer 
v. Idler, 159 U. S. 408, 16 SCt 34, 40 
L. ed. 199; Crystal Springs Land, 
etc., Co. v. Los Angeles, 76 Fed. 148. 

85. Canton First Nat. Bank v. 
Williams, 252 U. S.504, 40 SCt 372, 
64 L. ed. 690; Wellsville Oil Co. v. 


Miller, 2438 U. S.\6, 87-SCt 362, 61 
L. ed. 559; American Surety Co. v. 
Schultz, 237 U. S. 159) 351. SCt’ 526, 


59 L. ed. 892; Frenzer v.. Wallace, 201 
U. S. 244, 26 SCt 498, 50 L. ed. 742 
{aff 135 Fed. 286, 68 CCA 40]; Fren- 
zer v. Wallace, 201 U. S. 230, 26 SCt 
495, 50 L. ed. 738 [aff 1385 Fed. 286, 
68 CCA 40]; Parsons v. District of 
Columbia, 170° U. S. 45, 18 SCt 521, 
42 L. ed. 943; New Orleans, etc., R. 
Co. v. Mississippi, 102 U. S. 135, 26 
L. ed. 96; West Virginia Tract., ete., 
Co, v. Elm Grove Min. Co., 253 Fed. 
772; American Surety Co. v. Shultz, 
223 Fed. 280, 1388 CCA 522; Cleve- 
land, etc., R. Co. v. Hirsch, 204 Fed. 
849, 123 CCA 145; Mullin v. U.S, 
109 Fed. 817, 48 CCA 677 [writ of 
error dism 22 SCt 941 mem, 46 L. ed. 
1266 mem]; Ellis v. Norton, 16 Fed. 
4, 4 Woods 399; Equitable Surety 
Co. v. Illinois Surety Co., 108 S. Cc. 
364, 94 SE 882. 

[a] A supersedeas bond in a fed- 
eral court is an indemnity given pur- 
suant to federal law, and an action 
thereon is within the jurisdiction of 
the federal courts. American Surety 
Co, v. Shultz, 237 U. S. 159, 35 Sct 
525, 59 L. ed. 892; American Surety 
Sy v. Shultz, 223 Fed. 280, 138 CCA. 


{[b] An action to enforce a right, 
the existence of which depends upon 
an act of congress, necessarily in- 
volves the construction and applica- 
tion of the federal statute, and is 
within the jurisdiction of the federal 
courts, McGoon y. Northern Pac. 
R. Co., 204 Fed. 998; Calhoun v: Cen- 
tral of Georgia R. Co., 7 Ga. A. 528, 
ae 274. 

© Liability: for cutting down 
telegraph poles and wires. — The 
question whether a railroad company 
which cuts down poles and wires be- 
longing to a telegraph company in- 
terfering with the road’s construc- 
tion and operation, such telegraph 
company having duly filed a written 
acceptance of the restrictions and 
obligations required by the act of 
congress of July 24, 1866. with the 
postmaster general, is liable there- 
for, is a federal question involving 
the construction of such act. West- 
ern Union Tel. Co. v. Franklin Constr. 


‘the federal courts and include all such as grow 
out of or involve the legislation of congress.%® 
Under this rule jurisdiction of the federal courts 
extends to a case arising under the Civil Rights 
Act;®° a suit based on an alleged violation of the 
Anti-Trust Law;8? a controversy growing out of 
the exercise of rights by a railroad company in 
the construction and operation of its road in and 
through a territory of the United States where all 
such rights are derived from an act of congress ;%* 
a suit for a penalty or forfeiture incurred under any 
law of the United States;8° a suit to enforce the 


Co., 70 N. H. 37, 47 A 616.. 

[d] Title to Indian lands.—State 
courtS were not given jurisdiction 
of controversies necessarily involv- 
ing a determination of the title, and, 
incidentally, of the right to the pos- 
session, of Indian allotments while 
they were held in trust by the United 
States by the provision of the act 
of Aug. 15, 1894 (28 St. at L. 286 ¢ 
290), delegating to the federal circuit 
courts the power to determine such 
questions, since the purpose of that 
act to continue the exclusive federal 
control over disputes concerning al- 
lotments which, prior to that act, 
could only have been decided by the 
secretary of the interior, is mani- 
fested by its provision that a judeg- 
ment or decree in any such contro- 
versy shall be certified by the court 
to the secretary of the interior, and 
by the provision of the act of Febr. 
6, 1901 (31 St. at L. 760 c 217), that 
in such suits “the parties thereto 
shall be the claimant as plaintiff and 
the United States as party defend- 
ant.” McKay v. Kalyton, 204 U. S. 
458, 27 SCt 346, 51 L. ed. 566 [rev 
45 Or. 116, 74 P 491, 78 P 332], 

Ce] An action by a tribal Indian 
(1) against the agent of his tribe 
for causing plaintiff’s arrest upon a 
false charge of violating the laws 
of the United States and for fraudu- 
lently securing his conviction, the is- 
sue being whether plaintiff was in 
fact guilty of the offense charged, 
is one arising under the laws and 
treaties of the United States, of 
which a federal court has jurisdic- 
tion. Ma-ka-ta-wah-qua-twa v. Re- 
bok, 111 Fed, 12. (2) The same is 
true where a tribal Indian living on 
a reservation sues to recover dam- 
ages for his arrest by defendant for 
violation of a state statute, on the 
ground that such statute is not ap- 


plicable to plaintiff. Peters v. Malin,’ 


111 Fed. 244; Y-ta-tah-wah v. Re- 
bock, 105 Fed. 257; Peters v. Malin, 
104 Fed. 849. (3) Controversies to 
which Indians are parties generally 
see infra § 55. 

86. Smoot v. Kentucky Cent. R. 
Co., 13 Fed. 337; Harrison v, Hadley, 
11 F. Cas. No. 6,137,).2° Dill. 229;°U, 
S. v. Cruikshank, 25 F. Cas. No, 14,- 
897, 1 Woods 308; U. S. v. Rhodes, 27 
F. Cas, No. 16,151, 1° Abb. 28. 

Cases arising under constitution 
see supra § 30 text and note 52. 

87. See Monopolies. 4 

88. Southern Kansas R. Co. vy. 
Briscoe, 144 U. S. 133, 12 SCt 538, 36 
L. ed. 377 [aff 40 Fed. 273]; Clark 
v. Southern Pac. Co., 175 Fed. 122; 
Cound v. Atchison, ete., R. Co., 173 
Fed. 527. 

89. Helwig v. U. S., 188 U. S. 605, 
23 SCt 427, 47 Li ed. 614; U. S. v. 
Winchester, 99 U. S. 372, 25 Li ed. 
479; Burke v. Trevitt, 4 F. Cas. No. 
2,163, 1 Mason 96; U. S. v. Bougher, 
24 F. Cas. No. 14,627, 6 McLean 277; 


Same title, page and note number, 


§§ 32-34] 


liability of the stockholders of a national bank for 
the debts of the corporation;®® an action involving 
the application of the congressional exemption of 
liberty bonds from taxation; an action under the 
statute regulating the liability of interstate carriers 
for injuries to employees;®? an action against the 
director general of railroads for negligence of his 
employees in the operation of a train;%? suits assert- 
ing claims under leases of Indian lands, the validity 
of which depends upon the construction of acts of 
congress ;°* and a proceeding by the secretary of 
war to condemn land, as authorized by an act 
of congress, for a military training camp.% 
jurisdiction on this ground does not extend to cases 
arising under territorial laws °* or a law promul- 
gated by the military commander in Porto Rico dur- 
Neither does state 
legislation relating to the selection of candidates 
for representatives in congress, because of its sub- 
ject matter, become a part of the federal law, the 
construction of which raises a federal question.®8 

E. Actions Arising under Revenue Laws. 


ing the military occupation.%? 


[§ 33] 


U. S. v. The Helena, 26 F. Cas. No. 
15,341; Bradley v. U. S., 12 Ct. Cl. 
ae {aff 104 U. S. 442, 26 L. ed. 
[a] This includes penalties under 
Contract Labor Law imposed by 23 
St. at L. 332. Lees v. U. S., 150 U. 
5.1/476, 14° -SCt “163,37 L.. ed.°1150; 
Rosenberg v. Union Iron Works, 109 
Fed. 844; U. S. v. Whitcomb Metallic 
Bedstead Co., 45 Fed. 89. 

90. Thompson v. German Ins. Co., 
76 Fed. 892. See also Banks and 
Banking .§ 631. 

91. “Iowa? Ti :&) «'T.>-Co. 
weather, 252 Fed. 605. 

92. Missouri Pac. R. Co. v. Mette, 
261 Fed. 755; St. Louis, etc., R. Co. 
v. Conley, 187 Fed. 949, 110 CCA 97; 
Clark v. Southern Pac. Co., 175 Fed. 
122; Cound v. Atchison, etc., R. Co., 
173 Fed. 527. 

Federal Employer’s Liability Act 
see Death § 112; Master and Servant 
[26 Cye 1079]. 

93. Blevins v. Hines, 264 Fed. 
1005,, 1008 (‘the Director General, 
the officer, is the creature of an act 
of Congress”). 

94. Lancaster v. Kathleen Oil Co., 
a U. SS. 552,936 SCt 711, 60 L. ied. 
161. 

95. In re Military Training Camp, 
260 Fed. 986. 

96. Maxwell v. Federal Gold, etc., 
Co., 155 Fed. 110, 83 CCA 570 (the 
laws enacted by a territory subject 
to disapproval by congress are not 
laws of the United States, and a 
suit arising under them, as where a 
corporation organized under them is 
a party to the suit, does not arise 
under the laws of the United States, 
and a federal court has no jurisdic- 
tion on that ground). 


v. Fair- 


97. Jaffee v. Fernandez, 4 Porto 
Rico Fed. 454. 

98. Anthony v. Burrow, 129 Fed. 
783. 

99. U. S. v. Emery, etc., Realty 


Co., 237 U. S. 28, 35 SCt 499, 59 L. 
ed. 825 [aff 198 Fed. 242]; Ex p. 
Smith, 94 U. S. 455, 24 U. 84s 165; 

. Hager, 36 Fed. 5 a A 
“eptea + Jud. Code § 24. 


473, 1 LRA 377; 

See also Internal Revenue [22 Cyc 

1077]. 
{a] “The term ‘revenue _ law, 


when used in connection with the 
jurisdiction of the courts of the 
United States, means a law imposing 
duties on imports or tonnage, or a 
law providing in terms for revenue; 
that is to say, a law which is di- 
rectly traceable to the power grant- 
ed to Congress by § 8, Art. I, of the 
Constitution, ‘to lay and collect 
taxes, duties, imposts, and excises, 
TO SEs GO Hees Ge 681, 686, 8 
SOte308;. 81. L.- ed. D. 

[b] War-stamp tax.—(1) Where 
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But 


the railroad commission of a state 
issued an order requiring an express 
company to pay the war-stamp tax, 
without any demand on the shipper 
for its payment, a construction of 
the act of pone imposing such tax 
was not necessafily involved in an 
action by the company to enjoin the 
enforcement of such order, as de- 
fendants had no legal interest in 
the matter which entitled them to 
demand such construction. Dinsmore 
v. Southern Express Co., 92 Fed. 714. 
(2) But a federal court had juris- 
diction of a suit to determine the 
validity of the action of the state 
authorities, without regard to the 
citizenship of the parties. Dinsmore 
v. Southern Express Co., 92 Fed. 714. 
(3) The state courts had jurisdiction 
of a petition to compel an express 
company to receive and carry goods 
upon payment of the regular charges, 
where a controversy was involved 
as to whether the company or 
the shipper should pay the stamp 


tax. Atty.-Gen. v. American Ex- 
8 Co.;'. 118 Mich. 682, 77 NW 
. Downes v. Bidwell, 182 U.S. 


1 
244, 21° SCt'770, 45 L. ed. 1088. 

[a] Historical.—‘'The exception to 
the jurisdiction of the court is not 
well taken. By Rev. Stat. sec. 629, 
subdivision 4, the Circuit Courts are 
vested with jurisdiction ‘of all suits 
at law or equity arising under any 
act providing for a revenue from 
imports or tonnage,’ irrespective of 
the amount involved. This section 
should be construed in  connec- 
tion with sec. 643, which provides 
for the removal from state courts to 
Circuit Courts of the United States 
of suits against revenue officers ‘on 
account of any act done under color 
of his office, or of any such [revenue] 
law, or on account of any right, title 
or authority claimed by such officer 
or other person under any such law.’ 
Both these sections are taken from 
the act of March 2, 1833, c 57, 4 Stat. 
632, commonly known as the Forcu 
Bill, and are evidently intended to 
include all actions against customs 
officers acting under color of their 
office. While, as we have held in 
De Lima v. Bidwell, 182 U. S. 1, 21 
Sct 748, 45 L. ed. 1041, actions 
against the collector to recover back 
duties assessed upon non-importable 
property are not ‘customs cases’ in 
the sense of the Administrative Act, 
they are, nevertheless, actions aris- 
ing under an act to provide for a 
revenue from imports, in the sense 
of section 629, since they are for acts 
done by a collector under color of 
his office. This subdivision of sec. 
629 was not repealed by the Juris- 


[25C.5.] 727. 


The federal courts have jurisdiction of actions 
arising under the provisions of the United States 
revenue laws, within which description fall all 
suits against collectors for acts done by them under 
color of their office;} actions against internal rev- 
enue collectors to recover taxes alleged to have been 
illegally collected,? or against a collector of customs 
to recover customs duties alleged to have been 
illegally collected;? an action for a penalty or for- 
feiture under the customs or revenue law;* a suit to 
determine the validity of the action of state author- 
ities with reference to a tax imposed by the United 
States;> or an action of ejectment to recover land 
sold for taxes under act of congress. But an ac- 
tion to determine the liability, as between two cor- 
porations, for an income tax on certain dividends, 
dependent on the construction of a lease from one 
corporation to the other, does not arise under the 
revenue laws so as to be within the federal juris- 
diction on that ground.’ ; 
[§ 34] F. Actions Arising under Patent Laws. 
The federal courts have jurisdiction of actions 


sequent act of August 13, 1888, since 
these acts were ‘not intended to in- 
terfere with the prior statutes con- 
ferring jurisdiction upon the Circuit 
or District Courts in special cases, 
and over particular subjects.” U.S. 
v. Mooney, 116 U. S. 104, 107, 6 SCt 
304, 29 L. ed. 550. See also Mer- 
chants’ Ins. Co, y. Ritchie, 5 Wall. 
(U. S.) 541, 18 L. ed. 540; Philadel- 
phia v. Diehl, 5 Wall. (U. S.) 720, 18 
L. ed. 614; Hornthall v. eary, 9 
Wall. (U. S.) 560, 19 L. ed. 560. As 
the case ‘involves the construction 
or application of the Constitution’ 
as well as the constitutionality of a 
law of the United States, the writ of 
error was properly sued out from 
this court.” Downes v. Bidwell, 182 
U.S. 244, 248, 21 SCt 770, 45 L. ed. 
1088. See also Philadelphia v. Diehl, 
5 Wall. (U. S.) 720, 18 L. ed. 614; 
Merchants’ Ins. Co. v. Ritchie,’ 5 
Wall. (U. S.) 541, 18 L. ed. 540. 

2. Spreckels Sugar Refining Co. v. 
McClain, 192 U,S. 397, 24° SCt'376, 
48 L. ed. 496; Christie Street Commn. 
Coe Vv. Un Sy 1386 Med? 326). 69 4CeA 
464; Louisville Sinking Fund Comrs. 
v. Buckner, 48 Fed. 533. See also 
Internal Revenue [22 -Cyc 1673]. 
Contra Cincinnati Brewing Co. v. 
Bettman, 102 Fed. 16. 

3. Downes v. Bidwell, 182 U. S. 
244, 21 SCt 770, 45 L. ed. 1088; Phila- 
delphia v. Diehl, 5 Wall. (U. S.) 720, 
18 L. ed. 614; Klumpp v. Thomas, 
162 Fed. 853, 89 CCA 543 [certiorari 
den .212- U.S: 579, 29 “SCt 688HSsnk. 
ed 659]; Schmeider v. Barney, 22 F. 
Cas. No. 12,462, 13 Blatchf. 37, 

4: Coffey “v.9U, *S." 116 2... Si 0427, 
6 SCt 432,29 Li. ed. 68139 Ui (S.2~. 
Mooney, 116 U. S. 104, 6 SCt 304, 29 
L. ed. 550; U. S. v. Mooney, 11 Fed. 


-476; Hall v. Warren, 11 F. Cas. No. 


5,952, 2 McLean 332. 

[a] The “further sum” equal to 
two per cent of the appraised value 
of imported merchandise for each 
one per cent that such appraised 
value exceeds the value declared in 
the entry, which, under the Customs 
Administrative Act of June, 1890 
(26 St. at L. 1381 c 407 § 7), may be 
collected from an importer for under- 
valuation “in addition to the duties 
imposed by law,” is a penalty, and 
exclusive jurisdiction of a suit to 
recover such sum is therefore vested 
in the district courts of the United 
States. Helwig v. U. S., 188 U. S. 
605, 23 SCt 427, 47 L. ed. 614. 


5. Dinsmore v. Southern Express 
Co:, 92 Fed. 714. 

6. Larkin v. Saffarans, 15 Fed. 
147. 

7. Rensselaer, etc., R. Co. v. Dela- 
ware, etc.,,’ Ril Coy. 257: Med... 555) 168 


CCA 5389 [certiorari den 250 U.S. 642, 


dictional Act. of 1875, or the sub-!39 SCt 492]. 
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arising under the patent laws,® as for instance suits | on contracts.% 


for infringement of patents.® 


diction in this class of cases is exclusive.!° 
the mere fact that a patent right may be involved 
in a suit does not give the federal courts juris- 
diction where the suit does not-raise any question 
Thus where a subsisting 
contract is shown governing jthe rights of the 
parties and defendant admits the validity and his 
use of plaintiff’s letters patent, the suit cannot 
be maintained between citizens of the same state in 
a federal court as arising under the patent laws.” 
But where there is involved a controverted question 
as to the validity or infringement of a patent, 
the federal courts have jurisdiction even of suits 


under the patent laws.14 


8. Jud. Code § 24 (7); Geneva 
Furniture Mfg. Co. v. Karpen, 238 
U. S. 254, 35 SCt 788, 59 L. ed. 1295; 
Healy v. Sea Gull Specialty Co., 237 
U.S: 479, 65 SCt 658, 59 “L. ed, 1056; 
The Fair v. Kohler Die, ete., Co., 228 
We Sy 22,,. 38ciSCt 410, 57, L, ced...716; 
Henry v. A. B. Dick Co., 224-U.S. 1, 
32 SCt 364, 56 L. ed. 645, AnnCasi913D 
880; Excelsior Wooden Pipe Co. 
v. Pacific Bridge Co., 185 U.S. 282, 
22 SCt. 681,46 L. ed. 910 [rev 109 
Fed. 497, 48 CCA 349]; Osborn v. 
U. S. Bank, 9 Wheat. (U. S.) 738, 6 
L. ed. 204; Shrauger v. Phillip Ber- 
nard Co., 240 Fed. 131; Swindell v. 
Youngstown Sheet, etc., Co., 230 Fed. 
438, 144 CCA 580; Vose v. Roebuck 
Weather-Strip, etc. Screen Co., 216 
Fed. 523; American Graphophone Co. 
v. Pickard, 201 Fed. 546; Indiana 

) Va Nichols.. etc, Co. 190 
579; National Casket Co. v. 
New York, etc., Casket Co. 185 
Fed. 533; Onondaga Indian Wigwam 
Co. v. Ka-Noo-No Indian Mfg. Co., 182 
Fed, 832; New Jersey Patent Co. v. 
Martin, 172 Fed. 760; Victor Talking 
Mach. Co. v. The Fair, 123 Fed. 424, 
61 CCA 58; Bernardin v. Northall, 
77 Fed. 849; Miller-Magee Co. v. Car- 
penter, 34 Fed. 433; Puetz v. Brans- 
ford, 32 Fed. 318; Duke v. Graham, 
19 Fed. 647; Campbell v. James, 2 
Fed. 338, 18 Blatchf, 92; Hoffheins v. 
Brandt, 11 F. Cas. No. 6,575; Forster 
v. Brown Hoisting Mach. Co., 185 Ill. 
A. 528; Merrill v.’ Miller, 28 Mont. 
134, 72 P 423; New York Phonograph 
Co. v. Davega, 127 App. Div. 222, 
111 NYS 363; Witteman v. Witte- 
man, 88 Misc. 266, 151 NYS 813. See 
also Patents [30 Cye 991]. 

[a] The cvject in placing the sub- 
ject matter of patents under the con- 
trol of congress and the federal 
courts was to give patentees every- 
where the same rights and remedies, 
without regard to local laws. Read 
vw, Miller, 20 FEF. Cas. No. -11,610, 2 
Biss. 12. 

[b] “To constitute a suit under 
the patent laws the ‘plaintiff must 
set up some right, title or interest 
under the patent laws, or at least 
make it appear that some right or 
privilege will be defeated by one 
construction, or sustained by the op- 
posite construction of these laws.’ 
Pratt v. Paris Gaslight, ete., Co., 168 
W.S8.1255, 269, 18 SCt 62, 64, 42 I...ed, 
458.” Odell v. F. C. Farnsworth Co., 
200 "U.S. 501, 508, 39 SCt 516, 63. I. 
ed. 1111. 

9. The Fair v. Kohler Die, ete, 
Co;,_ 228 U. S. 22, 33 SCt 410, 57 L. 
ed. 716; Cochrane v. Deener, 94 U.S. 
780, 24 L. ed. 139; International Cur- 
tis Mar. Turbine Co. v. William 
Cramp, ete. Ship, ete., Bldg., Co., 
202 Fed. 932, 121 CCA 290; Ameri- 
can Graphophone Co. v. Pickard, 201 
Fed. 546; Rauhe v. Justi, 196 Fed. 
54; Indiana Mfg. Co. v. Nichols, 
ete., Sox, 190 Fed. Lye Na- 
tional Casket Co. v. New York, 
etc mOasket. Co. 185) (Kedeo 538 
(design patent); New Jersey Pat- 
ent Co. v. Martin, 172 Fed. 760; Har- 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


. 


The federal juris- 


‘Shall Engine Co., 


But 


of a patent.1§ 


rington v. Atlantic, etc., Tel. Co., 143 
Fed. 329 [rev on other grounds 185 
Fed. 493, 107 CCA 598]; Victor Talk- 
ing Mach, Co. v. The Fair, 123 Fed. 
424, 61 CCA 58; Atherton Mach,\ Co. 
v. Atwood-Morrison Co., 102 Fed. 949, 
43 CCA 72; Ayling v. Hull, 2 F. Cas. 
No. 682, 2 Cliff. 494; U. S. Rev. St. 
§ 711; Forster v. Brown Hoisting 
Mach. Co., 185 Ill. A. 528; ‘Forster 
v. Brown Hoisting Mach, Co., 266 
Ill, 287, 107 NE 588, AnnCasl1916B 
795; Excelsior Steel Furnace Co. v. 
Meyer, ete., Co., 182 Ill. A..537; Ridg- 
way v. Wetterhold, 102 Kan. 217, 169 
P 1158 [cit Cyc]; Elbs v. Rochester 
Egg Carrier Co., 134 NYS 979; Schal- 
kenbach y. National Ventilating Co., 
129 App. Div. 389, 113 NYS, 352; 
Eastern Extracting Co. v. Greater 
New York Extracting Co., 126 App. 
Div. 928, 110 NYS 738. 

[a] This is true, although the 
construction of a contract is also in- 
volved. American Graphophone Co. 
v. Pickard, 201 Fed. 546. 
ae See Courts § 633 text and note 

11. American Well Works Co, vy. 
Layne; ete.,- Co., 241) Ua. S. 26%, 36 
SCt 585, 60 L. ed. 987; Briggs v. 
United Shoe Mach. Co., 289 U. S. 48, 
36 SCt 6, 60 L. ed. 138; Henry v. 
A (o WiCk. Con 2224) UL iS. Ll, SoS Ot 
364, 56 L. ed. 645, AnnCas1913D 880; 
Hiner y. C. G. Aldrich Co., 255 Fed. 
785; W. EF. Burns Co. v. Automatic 
Recording Safe Co., 241 Fed. 472, 154 
CCA 304; Unit Constr. Co. v. Huskey 
Mfg. Co., 241 Fed. 129; Shrauger v. 
Phillip Bernard Co., 240 Fed. i381; 
Schiebel Toy, ete., Co. v. Clark, 217 
Fed. 760, 133 CCA 490; Vose v. Roe- 
buck Weather-Strip, ete, Co., 216 
Fed. 523; American Graphophone Co. 
v. Victor Talking Mach. Co., 188 Fed, 
428, 110 CCA 308 [aff 188 Fed. 431]; 
Harrington vy. Atlantic, ete. Tel. Co., 
185 Fed. 4938, 107 CCA 593 [rev 143 
Fed. 329]; McMullen v. Bowers, 102 
Fed. 494, 42 CCA 470; Potterton vy. 
Condit, 218 Mass. 216, 105 NE 448; 
Marshall Engine Co. v. New Mar- 

199 Mass. 546, 85 
NE 741 


[a] A suit to enjoin the collection 
of state taxes on the ground that 
they are illegal because in effect 
levied on patents or patent rights is 
not a suit arising under the patent 
laws. -Holt v. Indiana Mfg. Co., 176 
U. S. 68, 20 SCt 272, 44 L. ed. 374 
[aff 80 Fed. 1, 25 CCA 301]. 

[b] Suit to charge directors with 
judgment against corporation for in- 
fringement.—A suit by the owner of 
a patent to make the directors of a 
corporation answerable for a judg- 
ment previously recovered against it 
for infringing the patent is not with- 
in the original jurisdiction of a fed- 
eral circuit court unless there is di- 
versity of citizenship, since the suit 
is neither one upon the patent nor 
one ancillary to the judgment in the 
former suit. H.C. Cook Co. v. Beech- 
er, 217 U.S. 497, 30 SCt 601, 54 L. ed. 
855 [aff 172 Fed. 166]. 

12. White v. Rankin, 14 U. S. 628, 


* [§ 34 


An action for royalties reserved 


on a sale of a patent right or a grant of a license 
thereunder does not arise under the patent laws 
so as to give the federal courts jurisdiction,* and 
the same is true of an action for damages to busi- 
ness caused by a threat to sue under the patent 
laws,!® a suit for specific performance of a con- 
tract with relation to a patent right,1® a suit to 
set aside or rescind a contract for the sale of a 
patent,'7 and a suit to determine the ownership 
Where the bill asserts the exist- 
ence of rights under the Patent Law, and the lack 
of merit in such assertion has not been so con- 
clusively settled as to cause it to be frivolous, a 
federal court has jurisdiction to pass on the ease 


q 
12 SCt 768, 36 L. ed. 569; Marsh v. 
Nichols, 140 U. S. 844, 11 SCt 798, 
35 L. ed. 418; Walter A. Wood Mow- 
ing, etc, Mach. Co. v. Skinner, 139 
U.’S. 293,,11 SCt 528, 85 _L. ed. 193. 
Albright v. Teas, 106 U. S. 613, 1 SCt 
550, 27 L. ed, 295; Hartell v. Tilgh- 
man, 99. U.S: b4%, 2ogilicedsecone 
Brown v. Shannon, 20 How. (U. S.) 
55, 15 L. ed. 826; Wilson v. Sanford, 
10 How. (U. S.)» 99,518.) ed. 344; 
American Graphophone Co. y. Victor 
Talking Mach. Co., 188 Fed. 428, 110 
CCA 308; Bowers v. Concanon, 105 
Fed. 525; Alaska Packers’ Assoc. v. 
Pacific Steam Whaling Co., 93 Fed. 
672; Aiken v. Manchester Print 
Works; 1.8) Cas» sNowel 13} (Q9ve lite: 
435; Parker v. Sears, 18 F. Cas. No. 
10,748, 1 Fish. Pat. Cas. 93; Rich v. 
Atwater, 16 Conn. 409. 

[a] Although the use of the in- 
vention and the validity of the pat- 
ent are admitted and a license is al- 
leged, the federal courts may have 
jurisdiction. White v. Rankin, 144 
U. S. 628, 12 SCt 768, 36 L. ed, 569; 
Young Reversible Lock-Nut Co. v. 
Young Lock-Nut Co., 72 Fed. 62; El- 
gin Wind Power, ete., Co. v. Nichols, 
65 Fed. 215, 12 CCA’ 578. 

13. Marsh v. Nichols, 140 U. §. 
344, 11 SCt* 798,035 Ie ed! 4133=S8t. 
Paul Plow-Works v. Starling, 127 U. 
S: 876, 8 SCt 1327, 32 Li, edi a25ar 
Pacific Contracting Co. vy. Union Pav- 
ing, etc., Co., 80 Fed. 737; Dunham v. 
Bent, 72 Fed. 60; Mverett v. Haulen- 
beck, 68 Fed. 911; Seibert Cylinder 
Oil-Cup Co. v. Manning, 32 Fed. 625. 

[a] Where the question of in- 
fringement is raised, the federal 
courts have jurisdiction, although the 
party also has a remedy by action 
for breach of contract. Rupp, etc., 
Co.v. Elliott, 181 Fed. 730,65 CCA 544. 

[b] Where infringement depends 
on breach of contract of assignment, 
the breach must be established be- 
fore the federal courts. Routh v. 
Bere awe 821, 

x ell v. F. C. Farnsworth Co.. 
250. U. S. 501, 39 SCt 516, 63. Led. 
1111 [aff 257 Fed. 101]; Briggs v. 
United Shoe Machinery Co., 239 U. 
S. 486, 36.SCt 6, 60 L. ed. 138; Ex- 
celsior Pipe Co. v. Pacific Bridge Co., 
L35* Ts. 282, 22 SCt 681, 46 L. ed. 
910; Dale Title Mfg. Co. vy. Hyatt, 
125 U.S. 46, 8 SCt 756, 31 L. ed. 683; 
Albright v. Teas, 106 U. §S. 613, 1 
SCt 550, 27 Li. ed. 295: Wilson Vv. 
Sandford, 10 How. (U. S)). 199583 Ie 
ed. 344.) i 

15. American Well Works Co. v. 
Layne, 241 U. S. 257, 36 SCt 585, 60 
L. ed. 987. ; 

16. St. Louis Street Flushing 
Mach. Co. v. Sanitary Street Flush- 
ing Mach. Co., 161 Fed. 725, 88 CCA 
585; Kurtz v. Straus, 106 Fed. 414, 
45 CCA 3866; Kurtz v. Straus, 100 
Fed. 800; Pliable Shoe Co. v. Bryant. 
81 Fed. 521. 

17. Wade v. Lawder, 165 U. S 
624,71 ‘SCtr425, iiuared: 851; Cely 
v. Griffin, 113 Fed. 981. ; 

18. Atherton Mach. Co. v. Atwood- 
Morrison Co., 99 Fed, 113. 


page and note number 


§§ 34-37] 


as made by the bill and to determine whether or not 
the action arose under the Patent Law.1® 
_ Unfair competition. A federal court is without 
jurisdiction, under the patent laws, of an action 
for unfair competition,?© even though the cause 
of action therefor is joined with a cause of action 
for infringement of a patent,?1 where the alleged 
unfair competition arises from acts independent of 
the infringement;?? and even if the alleged in- 
fringement and alleged unfair competition arise out 
of the same acts the court is not obliged to take 
jurisdiction with respect to the unfair competi- 
tion. But where in an infringement suit the 
patent is held valid and infringed, a claim for un- 
fair competition arising out of the infringement 
may be considered in the accounting of profits and 
damages,?* or injunctive relief may be awarded.?® 

[§ 35] G. Actions Arising} under Copyright 
Laws. The federal courts have exclusive jurisdic- 
tion of actions arising under the copyright laws 
of the United States.2° But where the copyright 
law is not involved, the mere fact that the litiga- 
tion relates to a copyright or that a copyright is 
incidentally involved therein is not sufficient to 
give jurisdiction.** 

Literary property. A federal 


19. Boston Store v. American 
Graphophone Co., 246 U. S. 8, 38 


court has not 
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Fed. 867 [aff 162 Fed. 671, 89 CCA 
463 (certiorari den 214 U. S. 


[25 C.J.] 729 


power, in a suit between citizens of the same 
state, to adjudicate with reference to the common- 
law rights of an author with respect to his literary 
productions.?8 

[§ 36] H. Actions Relating to Trade-Marks and 
Trade Names. All suits arising under the federal 
trade-mark laws are within the jurisdiction of the 
federal courts.*® Thus, the federal courts have 
jurisdiction of suits for infringement of trade- 
marks registered under the federal statute without 
regard to diversity of citizenship of the parties,°° 


| and without regard to the amount in controversy.*! 


But the federal courts have no jurisdiction of suits 
for the infringement of unregistered common-law 
trade-marks, or of suits for unfair competition, 
unless the requisite diverse citizenship exists, in 
which case they have jurisdiction,®? provided the 
amount in controversy is sufficient.2* The jurisdic- 
tion of the federal courts in trade-mark cases is 
not exclusive, but is coneurrent with that of the 
state courts.*4 

_ [§ 37] I. Actions Relating to Commerce. All 
suits and proceedings arising under the federal laws 
regulating commerce are within the jurisdiction of 
the federal courts *> which is exclusive as to all 
actions arising under the Interstate Commerce 


Edison, Jr. Chemical Co., 128 Fed. 


515, 29 |1018; Allen B. Wrisley Co, v. George 


Pay 257, 62 L. ed. 551, AnnCas1918C 
447. 


20. Mallinson v. Ryan, 242 Fed. 
951; Ross v. H. S. Geer Co., 188 Fed. 
731. 

21. Mallinson v. Ryan, 242 Fed. 
951 


[a] Where the patent is found 
not to have been infringed, the fed- 
eral court is without jurisdiction 
over a cause of action’ for unfair 
competition, arising out of defend- 
ant’s sale of the alleged infringing 
articles. Detroit’ Showcase Co. v. 
Kawneer Mfg. Co., 250 Fed. 234, 162 
CCA 370 [mod 240 Fed. 737]. 


22. Mallinson v. Ryan, 242 Fed. 
5917 

23. Mallinson vy. Ryan, 242 Fed. 
951; Mecky v. Grabowski, 177 Fed. 
591 


24, Detroit Showcase Co. v. Kaw- 
neer Mfg. Co., 250 Fed. 234, 162 CCA 
370 [mod 240 Fed. 737]; K-W Igni- 
tion Co. v. Temco Electric Motor Co., 
243 Fed. 588, 156 CCA 286. 

Jurisdiction to afford complete re- 
lief generally see supra § 11. 

25. T. B. Wood’s Sons Co. v. Val- 
ley Iron Works, 166 Fed. 770. 

26. See Copyright and Literary 
Property § 381. 
- 97, See Copyright and Literary 
Property §§ 381, 382. 

28. Boucicault v. Hart, 3 F. Cas. 
No. 1,692, 13 Blatchf, 47. See also 


Copyright and Literary Property 
§ 63. 
29. Jud. Code § 24 (7). 


30. Davids Co. v. Davids, 233 U. 
S.° 461, 34 SCt 648, 58 L. ed. 1046; 
Baglin v. Cusenier Co., 221 U. S. 580, 
21 SCt 669, 55 L. ed. 863 [rev 164 
Fed. 25, 90 CCA 499]; In re Keas- 
bey, 160 U. S. 221, 16 SCt 2738, 40 L. 
ed. 402; Ryder v. Holt, 128 U. S. 525, 
9 SCt 145, 32 L. ed. 529; Stark v. 
Stark Bros. Nurseries, etc., Co., 257 
Fed. 9, 168 CCA 221 [mod 248 Fed. 
154, certiorari granted 250 U. S. 657, 
AOascts15,63.14. ed.1193,,and, affe4l 
SCt 221, 65 L. ed. 276]; Shrauger Vv. 


Phili Bernard Co. 247 Fed. 547; 
Reastiain vy. Garnier, 211, Fed. 401, 
128 CCA 73 [mod 195 Fed. 175]; 


Diederich v. W. Schneider Wholesale 
Wine, etc., Co., 195 Fed. 35,2115 CCA 
87, LRA1915B 889; Copewell Horse 
Nail Co. v. Mooney, 172 Fed. 826, 97 
CCA 248; Thaddeus Davids Co, V. 
Davids, 165 Fed. 792 [rev_on other 
grounds 178 Fed. 801, 102 CCA 249]; 
Vacuum Oil Co. v. Eagle Oil Co., 154 


SCt 696, 53 L. ed. 1068)]; A. Leschen, 
etc., Rope Co. v. Broderick, etc., Rope 
Co., 134 Fed. 571, 67 CCA 418 [aff 201 
U. S. 166, 26 SCt 425, 50 L. ed. 710]; 
Griggs, ete., Co. v. Erie Preserving 
Co., 181 Fed. 359; Wrisley Co. v. 
George E. Rouse Soap Co., 90 Fed. 
5, 32° CCA, 496 | [aff 87. Fed: 5891; 
Hennessy v. Braunschweiger, 89 Fed. 
664; Prince’s Metallic Paint Co. Vv. 
Prince Mfg. Co., 53 Fed. 493; Grave- 
ley v. Graveley, 42 Fed. 265; Schu- 
macher v. Schwencke, 26 Fed. 818; 
Glen Cove Mfg. Co. v. Ludeling, 22 
Fed. 823, 23 Blatchf. 46; Luyties v. 
Hollender, 21 Fed. 281; Duwell v. 
Bohmer, 8 F. Cas. No. 4,213, 2 Flipp. 
168; U. S..v. Duell, 17 App. (D. C.) 
471; Act Febr. 20, 1905 (21 St. at L. 
502 ¢ 138); Smail v. Sanders, 118 
Ind. 105, 20 NE 296. 

[a] Foreign infringement. — The 
federal courts have no jurisdiction 
of unfair competition or infringement 
of trade-marks wholly committed in 
a foreign country. Vacuum Oil Co. 
vy. Eagle Oil Co., 122 Fed. 105. 

31. Act Febr. 20, 1905 (21 St. at 
L: 502 c 138 § 17). 


Amount in controversy see infra 
350. \ 
: 32. Elgin Nat. Watch Co. v. Illi- 


nois Watch Case Co., 179 U. S. 665, 
21 SCt 270, 45 L. ed. 365 [aft 94 Fed. 
667, 35 CCA 237 (rev 89 Fed. 487) 1]; 
U. 8. v. Steffens, 100 U. S. 82, 25 L. 
ed. 550; Esta v. Burke, 257 Fed. 743; 
Stark v. Stark Bros. Nurseries, etc., 
Co., 257 Fed. 9, 168 CCA 221 [mod 248 
Fed, 154, certiorari granted 250 U.S. 
657, 40 SCt 15, 68 L. ed. 1193, and 
aff 41 SCt 221, 65  L. ed. 2761; 
Shrauger v. Phillip Bernard Co., 247 
Wed. 26 40;4 U.S. fxpansion Bolt Co. 
v. H. G. Kroncke Hardware Co., 234 
Fed. 868, 148 CCA 466; Planten Vv. 
Gedney, 224 Fed. 382, 140 COA (683 
Sprigg v. _ Fisher, 922 Fed. 964; 
Louis Bergdoll Brewing Co. v. Berg- 
doll Brewing Co., 218 Fed. ney Ns 
Thaddeus Davids Co. v. Davids, 192 
Fed. 915, 114 CCA 355; Ross v. H. 
S. Geer Co., 188 Fed. 731; National 
Casket Co. v. New York, etc., Casket 
Co., 185 Fed. 5383; Capewell Horse 
Nail Co. v. Mooney, 172 Fed. 826, 
97 CCA 248 [aff 167. Fed. 575]; A. 
B. Andrews Co. v. Puncture Proof 
Footwear Co., 168 Fed. 762; A. Les- 
chen, ete., Rope Co. Vv. Broderick, 
etc., Rope Co., 134 Fed. 571, 67 CCA 
418 [aff 201 U. S. 166, 26 SCt 425, 
50 L, ed. 710]; Edison v. Thomas A, 


EK. Rouse Soap Co., 90 Fed. 5, 32 CCA 
496 [dism app 87 Fed. 589]; Hen- 
nessy v. Herrmann, 89 Fed. 669; Hen- 
nessy v. Braunschweiger, 89 Fed. 664; 
Battle v. Finlay, 50 Fed. 106; De 
Kuyper v. Witteman, 23 Fed. 871; 
La Croix v. May, 15 Fed. 236; Lei- 
dersdorf |v. - Flint, 15 EF: Cas. “No; 
8,219, 8 Biss. 327, 6 Reporter 739; 
Scoville v. Toland, 21 F. Cas. No. 
12,553; U. S. v. Roche, 27 EF. Cas. No. 
16,180,.1 McCrary 385. 

[a] Allegations of diverse citi- 
zenship are essential when jurisdic- 
tion is invoked independently of the 
Registration Act. Allen B. Wrisley 
Co. v. George E. Rouse Soap Co., 90 
Fed. 5, 32 CCA 496 [aff 87 Fed. 589]; 
La Croix v. May, 15 Fed. 236. 

[b] Where a trade-mark is in- 
valid or not infringed, and the parties 
are citizens of the same state, the 
federal court has no jurisdiction of 
a suit to prevent unlawful competi- 


rae Bernstein v. Danwitz, 190 Fed. 
[c] Incidental relief—(1) Where 


jurisdiction of a suit for unfair com- 
petition depends solely on infringe- 
ment of a registered trade-mark, the 
recovery is limited to such unfair 
competition as is part of the same 
transaction as the infringement. 
Stark v. Stark Bros. Nurseries, ete., 
Co., 257 Fed. 9, 168 CCA 221 [mod 
248 Fed. 154, certiorari granted 250 
Wain 65% 402 SCt 153.63 Lived, 10:93; 
and aff 41 SCt 221, 65 L. ed. 276]. 
(2). A federal court, in a suit to 
enjoin infringement, cannot enjoin 
future acts amounting to unfair com- 
petition only. Ross v. H. S. Geer Co., 
188 Fed. 731. (3) But where the 
wrongful acts are not distinct, un- 
fair competition as well as infringe- 
ment of the trade-mark may be en- 
joined in the same suit. Ross v. H. 
S. Geer Co., 188 Fed. 731. 

Diverse citizenship as ground of 
sonemh jurisdiction see infra §§ 59- 

33. Jurisdiction 
amount in controversy 
§ 350. 

34. See Courts § 634 text and note 
28; Trade-Marks, Trade-Names, and 
Unfair Competition [30 Cyc 889]. 

35. Jud. Code § 24 (8); Louisville, 
ete.) RR. Co: veRice, 247 UU. S.20k, 
38 SCt 429, 62, L. ed. 1071; Ex p. 
Lennon, 166 U. S. 548, 17 SCt 658, 
41 L. ed. 1110 [aff 64 Fed. 320, 12 CCA 
134]; Mobile, ete., R. Co. v. Wash- 


dependent 
see 


_ on 
infra 


730° [25 0.J:] 


Law.*° But the mere fact that one party to an 
action is engaged in interstate commerce is not of 
itself sufficient to support the jurisdiction of a 
federal court,?7 nor can the fact that property 
affected by a judgment in ejeetment rendered by 
a state court is used as a highway for interstate | 
commerce and as a national mail route be urged 


in support of the jurisdiction of 


over a suit to restrain the enforcement of the 
judgment, which is brought by a party not suing 
or authorized to sue on behalf of the public, and 
in which the United States or the attorney-general 


is not a party complainant.®8 


[§ 38] J. Actions Relating to Watercourses 
and Water Rights.*° One who has acquired a right 
to the use of water from a stream flowing through 


inetony ete) R. ©o.;' 242. Wed. “531; 
Stephens v. Ohio State Tel. Co., 240 
Fed. 759; Atlantic Coast Line R. Co. 
v. Reaves, 208 Fed. 141, 125 CCA 599; 
Illinois Cent. R. Co. v. Segari, 205 
Fed. 998; McGoon vy. Northern Pac. 
R. Co., 204 Fed. 998; Atchison, etc., 
R. Co. v, Kinkade, 203 Fed. 165; Lang- 
don vy. Pennsylvania R. Co., 194 Fed. 
486; Oregon R., etc., Com v. Camp- 
bell, 173 Fed. 957 [aff 230'U. S. 525, 
33 SCt 1026, 57 L. ed. 1604]; Atlan- 
tic Coast Line R. Co. v. Macon Groc- 
ery Co., 166 Fed. 206, 92 CCA 114 [aff 
Zou. -o01, 80 SCta184, 54 1. ed. 
300]; Northern Pac. R. Co. v. Pa- 
cific Coast Lumber Mfrs’ Assoc., 165 
Fed. 1, 91 CCA 389; Macon Grocery 
Co, v. Atlantic Coast Line R. Co., 163 
Fed. 736; Platt v. Lecocq, 158 Fed. 
723, 85 CCA 621, 15 LRANS 558; 
Kalispell Lumber Co, y. Great North- 
ern’ RCo. + 157 Med. 845; Tift iv. 
Southern R. Co., 123 Fed. 789; Elder 
v. Whitesides, 72 Fed. 724; Donald vy. 
Scott, 67 Fed. 854; Toledo, ete, R. 
Co, v. Pennsylvania Co., 54 Fed. 730, 
19 LRA 387; Kentucky, etc., Bridge 
Co. v. Louisville, etce., R. Co., 37 Fed. 
567, 2 LRA 289; Monteith v. Kirk- 
Deerdickst ATi VEY lease Nae 9} 70 wes 
Blatehf. 279; Hoxie v. New York, etc., 
R. Co., 82 Conn.. 352, 73 A 754,17 Ann 
Cas 324; Pecos, etc., R. Co. v. Rosen- 
bloom, (Tex. Civ. A.) 141 SW 175; 
Galveston, etc., R. Co. v. F. A. Piper 
Co., 52 Tex. Civ. A. 568, 115 SW 107. 

[a] Illustration.— An action for 
damages for negligent handling of 
an interstate shipment of cattle, an 
attorney’s fee for bringing such ac- 
tion, the penalty for failing to stop 
the shipment and feed the cattle, an 
overcharge in freight, and an at- 
torney’s fee for suing therefor, was 
an action arising under the Inter- 
state Commerce Act, within Jud. Code 
(Act March 38, 1911, 36 St. at L. 1092 
ec 231 § 24 par 8), giving United 
States district courts jurisdiction of 
all suits arising under any law regu- 
lating commerce. Smith v. Atchison, 
ete., R. Co., 210 Fed. 988. 

[b] The duty of an interstate 
telephone company to furnish rea- 
sonable facilities for the transaction 
of its business may be enforced in 
federal courts. Stephens vy. Ohio 
State Tel. Co., 240 Fed. 759. 

[ce] 
eral courts to enjoin unreasonable 
rates of common carriers is a right 
given under the Interstate Commerce 
Act with its amendments. Southern 
Pac. Co. v. Arlington Heights Fruit 
Co., 191 Fed. 101, 111 CCA 581 [rev 
175 Fed, 141]; Oregon R., etc., Co. v. 
Campbell, 173 Fed. 957 [aff 230 U. 
S. 525, 33 SCt 1026]; Tift v. South- 
ern R. Co., 123 Fed. 789. 

[d] Restraining enforcement of 
tax.—The United States district court 
has jurisdiction of an action by a 
telegraph company to restrain the 
enforcement of a tax by a munici- 
pality, on the ground that it is a 
tax on interstate commerce and is 
discriminatory. Postal Tel-Cable Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


The jurisdiction of the fed-' 


FEDERAL COURTS 


a federal court 


question.*+ 


erants to their 


v. Mobile, 179 Fed. 955. 

fe] Taking natural gas from 
state.—A national court has full ju- 
risdiction to entertain a suit to en- 
join state officers from preventing 
the owner of natural gas from taking 
it out of the state for the purpose of 
interstate commerce, Haskell v. 
Cowham, 187 Fed. 403, 109 CCA 235. 

{f] Employer’s Liability Act.— 
(1) In an action by an employee, un- 
der the Federal Hmployer’s Liability 
Act, against a railroad engaged in 
interstate commerce, an objection to 


the jurisdiction of the federal court | 


will not be sustained, where plaintiff 
was a workman on one of defendant’s 
bridges. Kern vy. Chicago, ete. R. 
Co., 201 Fed. 404. (2) A trackman 
injured while working in a railroad 
terminal has been held engaged in 
interstate commerce so ag to be en- 
titled to sue in a federal court un- 
der the Employer’s Liability Act. 
Colusardo v. Central R. Co., 192 Fed, 
901, 118 CCA 3879 [aff 180 Fed. 832]. 

{g] An action by a railroad com- 
pany against a shipper to recover the 
difference between the freight paid 
on an interstate shipment and that 
due under the published scheduies 
is within the jurisdiction of a fed- 
eral district court, regardless of the 
citizenship of the parties or the 
amount in controversy, as one arising 
under the Interstate Commerce Act. 
Atchison, ete., R, Co. v. Kinkade, 203 
Fed. 165, 

[h]. A suit to recover overcharges. 
on interstate freight is within the 
jurisdiction of the federal courts, re- 
gardless of the citizenship of the 
parties. Illinois Cent. R. Co. vy. Se- 
gari, 205 Fed. 998. 

[i] Mandamus to compel report 
to interstate commerce commission. 
—Jurisdiction, in a federal circuit 
court, of an original proceeding by 
mandamus to.compel an interstate 
carrier to make the report which the 
interstate commerce commission is 
authorized by the act to regulate 
commerce to require, cannot be in- 
ferred from the grant of authority 
to the commission to enforce that 
act, or from the direction to dis- 
trict attorneys of the United States 
or the attorney-general to institute 
all necessary proceedings for the en- 
forcement of its provisions. U. 9g. v. 
Lake Shore, ete., R. Co., 197 U.-S. 536, 
25 SCt 538, 49 L. ed. 870. 

Ij], Shipping Board Act of Sept. 
7, 1916 (Comp. St. § 8146a et seq), 
is a law regulating commerce, and a 
Suit against the United States Ship- 
ping Board Emergency Fleet Corpo- 
ration, created under 11 of such 
act (Comp. St. § 8146f), is cognizable 
in a federal court, regardless of the 
amount in controversy. Ingram Day 
Lumber Co. v. U. S. Shipping Board 
Emergency Fleet Corp., 267 Fed. 283. 

[kK] Damage caused by failure to 
deliver goods (1) shipped in inter- 
state commerce, and for which. the 
initial carrier is liable under the 
Carmack Amendment, is in no way 


[§§ 37-38 


the public land for domestic or irrigation purposes, 
in accordance with the laws-of the state, is pro- 
tected therein by the federal statute and the juris- 
diction of a federal court to determine the con- 
flicting rights of parties is not affected by the fact 
that their lands and their points of diversion of 
the water are in different states.*° 
of priority of possession of a water right, and of 
conformity to local customs, laws, and decisions, 
do not constitute federal questions, but are merely 
preliminary to, or the possible basis of, a federal 
The nature and extent of the riparian 
rights and the rights in percolating waters of cer- 
tain patentees from the United States whose titles 
were derived from Spain and Mexico by virtue of 


The questions 


predecessors from those countries, 


traceable to a violation of the stat- 
ute, and hence does not arise under 
the statute so as to be within the 
exclusive jurisdiction of the federal 
court. Galveston v. Wallace, 223 U. 
S. 481, 32 SCt’ 205, 56 Li ed. 516: 
Atlantic Coast Line R. Co. v. River- 
Side Mills, 219 U. S. 186, 31 SCt 164, 
55 L. ed. 167, 31 LRANS 7. (2) “The 
cases mentioned in paragraph 8 do 
not apply to causes of action that 
are not attributable to some viola- 
tion of the act to regulate com- 
merce,” Adams y. Chicago Great 
Western R. Co., 210 Fed. 362: Storm 
Lake Tub, etc., Factory v. Minneap- 
olis, etc., R. Co., 209 Fed. 895, 

{l1] Cases not involving interstate 
commerce so as to be within juris- 
diction of federal courts, — Isaac 
Kubie Co. v. Lehigh Valley R. Co., 
261 Fed. 806; Delaware, ete., R, Co. 
v. Peck, 255 Fed. 261, 166 CCA 431; 
Rountree vy. Adams Express Co., 165 
Fed. 152, 91 CCA 186; Midland Val-. 
ley R. Co. vy. Hoffman Coal Co5= 91 
Ark. 180, 120 SW 380; St. Louis, ete., 
R. Co, v. Puterbaugh, 117 Ill, A. 569; 
Baltimore, etce., R. Co. v. New Al- 
bany Box, ete., Co., 48 Ind. A. 647, 
94 NE 906, 96 NE 28; Banner v. Wa- 
bash R. Co., 131 Iowa 405, 108 NW 
759; Hilton Lumber Co. vy. Atlantic 
Coast Line R. Co., 141 N, Lee Wa | 
SE 823, 6 LRANS 225; Pecos, ete., 
R. Co. v. Rosenbloom, (Tex i€Civ2A.) 
141 SW 175; Porter vy, Pecos, ete., 
Inca Clos 56 Tex. Civ. A. 479, 121 SWw 
; Chicago, ete, R. Co, v. Clem- 
ents, (Tex. Civ. A.) 115 SW 664; 
Galveston, etc., R. Co. v. F. A, Piper 
Co., (Tex. Civ. A.) 115.Sw 107, 

36. See Courts § 683 note 79. 

eons under Interstate Com- 
merce Law generally see Commerce 
§§ 197-206. _ 

37. In re Metropolitan R. Re-. 
ceivership, 208 U. S. 90, 28 SCt 219, 
52 L. ed. 403; Postal Tel.-Cable Co. 
v. Nolan, 240 Fed, 754; Yazoo, etc., 
R. Ce. yv. Zemurray, 238 Fed. 789, 151 
CCA 639; Shohoney,. y. Quincey, etc., 
R. Co., 223 Mo, 649, 122 SW 1025. 

[a] TIlustration. — Where a rail- 
road company while operating its 
railroad in Missouri violates the law 
of that State to the injury of a per- 
son therein, a cause of action arises 
under the state laws, and that the 
railroad’s business includes inter- 
state transportation is immaterial so 
far as the question of state or fed- 
eral jurisdiction is concerned. Sho- 
honey v. Quincy, etc., R. Co., 223 Mo. 
649, 122 SW 1025 


38, New York Cent. Trust Co. ‘Vv. 
Faaneha re, 83. Fed; , 540,.. 27 CGA 
39 See generally Waters [40 Cye 


566, 581, 598, 609, 632, 638, 651, 665, 
684, 709, 729, 768, 810, 843, 846]. 
yao. Anderson y,. Bassman, 140 Fed. 


41. Telluride Power Transmission 
Co. v. Rio Grande Western ey. CO 
175 U. S. 639. 20 Sct 245, 44 L. ed. 
een [dism app 16 Utah 125, 51 P 


page and note number, 


§§ 38-41] 


which were confirmed by the board of land com-~ 


missioners, are not federal questions, but are ques- 
tions of state or general law.*2 

[§ 39] K. Actions Relating to Navigable Wa- 
ters.*° An action relating to navigable waters may 
present such federal questions as will support the 
jurisdiction of the federal courts.44 Thus what con- 
stitutes an unlawful obstruction of a navigable 
stream is a federal question,*® and the federal courts 
have jurisdiction of a suit to enjoin the erection of 
a bridge over navigable waters,*® a suit for an in- 
junction against a log boom as an obstruction to 
navigation,*’ a suit which involves the question. of 
the right to construct a dock in a navigable river 
under certain acts of congress and a permit from 
the secretary of war, which are alleged to be in 
execution of the power of congress, under the con- 
stitution, over the navigable waters of the United 
States,*® and a suit by the United States to en- 
join the deposit in a river of mining débris injurious 
to navigation.*® On the other hand a question as 


to the rights of a state over marsh and tide lands 


on the borders of a sea or its estuaries is a local 


FEDERAL COURTS 


[25C.J.] 781 


question,°° and it has been held that in the ab- 
sence of a federal statute assuming police juris- 
diction of navigable waters lying wholly within the 
limits of a particular state, the federal courts have 
no jurisdiction over the question whether certain 
erections on or near such waters are public nuis- 
ances.°* So also the contention that rights below 
the high-water mark of navigable nontidal waters 
can be asserted by the patentees from the United 
States as appurtenant to the uplands conveyed 
to them as against the title of the state when 
subsequently admitted into the Union is too clearly 
unfounded, in view of the decisions of the federal 
supreme court, to raise a federal question.®2 

[§ 40] L. Actions for Torts on High Seas. The 
federal courts have jurisdiction of torts committed 
on the high seas without reference to the nationality 
of the vessel.®? 

[§ 41] M. Actions Relating to Public Lands.'+ 
The federal courts have jurisdiction of actions 
which relate to public lands of the United States 5 
where they involve the construction, application, or 
effect of acts of congress.°* But the mere fact that 


1055]. 


42. Devine v. Los Angeles, 202 U. 
S. 313, 26 SCt 652, 50 L. ed. 1046. 

43. See generally Navigable 
Waters [29 Cyc 322, 353]. 

Admiralty jurisdiction see Admir- 
alty §§ 5-11, 16-128. 

44. . S. v. Wishkah Boom Co., 
136 Fed. 42, 68 CCA 592 [app dism 
202 U. S. 613 mem, 26 SCt 765 mem, 
50 L ed. 1171 mem]; U. S. v. The 
Kodiak, 53 Fed. 126. See Navigable 
Waters [29 Cyc 324]. 

[a] Questions as to riparian 
rights of owners of real estate bound- 
ed by a navigable river, although 
generally subject to local laws, may 
involve a consideration of other mat- 
ters bringing it within jurisdiction 
of federal courts. King v. St. Louis, 
98 Fed, 641. 

45. Sunflower River Packet Co. v. 
Georgia Pac. R. Co., 39 Fed. 229; 
Wallamet Iron Bridge Co. v. Hatch, 
19 Fed. 347, 9 Sawy. 643; U. S. v. 
Milwaukee, ete., R. Co., 26 F. Cas. 
No. 15,778, 5 Biss. 410. 

46. HE. A. Chatfield Co. v. New 
Haven, 110 Fed. 788; Hatch v. Walla- 
met Iron Bridge Co., 6 Fed, 326, 7 
Sawy. 127; U. S. v. Milwaukee, etc., 
R. Co., 26 F. Cas. No. 15,778, 5 Biss. 
410. 

[a] The fact that a state legisla- 
ture has authorized such erection 
does not deprive the federal courts 
of jurisdiction. Baird v. Shore Line 
R. Co., 2 F. Cas. No. 758, 6 Blatchf. 
276. 

[b] River wholly within state.— 
A suit by private parties to enjoin 
the maintenance of a bridge across 
a navigable river, which is wholly 
within a state, from which complain- 
ants allege they suffer special in- 
jury, on the ground that such bridge 
has been declared by the secretary of 
war, acting under the provisions of 
a federal statute, to constitute an 
unreasonable obstruction to naviga- 
tion, and that it is therefore a pub- 
lic nuisance, is one arising under the 
laws of the United States, of which 
a federal court has _jurisdiction, 
without regard to the citizenship of 
the parties. E. A. Chatfield Co. V. 
New Haven, 110 Fed. 788. 

[c] In such a suit between citi- 

zens of the same state the jurisdic- 
tion extends only so far as to in- 
quire whether the construction 1S In 
violation of the constitution or laws 
of the United States. Miller v. New 
York City, 17 F. Cas. No. 9,585, 13 
Blatchf. 469. 
47, U.S. v. Bellingham Bay Boom 
Coz 176 Uy. S.211, 20 -SCt 343, 44 L. 
ed. 437 [rev ST: 658, 26 CCA 547 
(aff 72 Fed. 585)]. 

[a] The conformity of a log boom 


to the provisions of a state statute, 
so as to exempt it from prohibition 
under § 10 of the river and harbor 
act of 1890, is not a question for the 
state courts alone, but must be de- 
cided by a federal court, when suit 
is brought for an injunction against 
the boom as an obstruction to naviga- 
tion prohibited by the federal law. 
U. S. v. Bellingham Bay Boom Co., 
176° U.’ S211; 20 SCt 343, 44 Ll. ed. 
437 [rev 81 Fed. 658, 26 CCA 547 
(aff 72 Fed. 585)]. 

{b] Actual carriage of goods in 
interstate commerce not necessary.— 
Where a river within a‘state was 
navigable for some distance from its 
mouth, and was actually navigated 
by small steamboats and river craft 
for the purpose of carrying up gro- 
ceries, supplies, clothing, loggers’ 
tools, ete., to the head of navigation, 
and returning with farmers’ prod- 
ucts, a bill was maintainable in the 
federal courts to restrain a boom 
company from maintaining a hoom 
in the river in such a manner as to 
be an obstruction to navigation, al- 
though the river was chiefly valuable 
for floating logs, and there was no 
proof of actual carriage of goods 
on the river in interstate commerce, 
United States v. Wishkah Boom Ca., 
136 Fed. 42, 68 CCA 592 [app dism 
202 U. S. 613 mem, 26 SCt 765 mem, 
50 L. ed. 1171 mem]. 

48. Calumet Grain, etc., Co. v. Chi- 
Gago, 188 U.'S:, 481, 28 ‘SCt 477,- 47 
L. ed. 532; Cummings v. Chicago, 188 
U. S. 410, 23 SCt 472, 47 Li. ed. 525. 

49. U. S. v. North Bloomfield 
Gravel-Min. Co., 53 Fed. 625. 

50. Shively v. Bowlby, 152 U.S. 
1, 14 SCt 548, 38 L. ed, 331; Chisolm 
vy. Caines, 67 Fed. 285. 

51. Kenyon v. Knipe, 46 Fed. 309; 
Milnor v. New Jersey R. Co., 17 F. 
Cas. No. 9,620; Silliman v. Hudson 
River Bridge Co., Bs Cass INO: 
12,852, 4 Blatchf. 395. 

52. McGilvra v. Ross, 215 U. S. 
70, 30 SCt 27, 54 L. ed. 95 [rev 164 
Fed. 604, 90 CCA 398]. 

53. See Admiralty §§ 118-127. 

54, See generally Public Lands [32 
Cyc 780, 827, 854, 874, 892, 901, 910, 
927, 962, 1050, 1073]. 

Proceedings in land department see 
Public Lands [32 Cyc 1000]. 

55. McGilvra v. Ross, 215 U. S. 
100, 30 “USCt 2754," Le ed, 95; Del- 
aware, etc., R. Co. v. Lyne, 193 Fed. 
984, 113 CCA 604; Anderson V. Bass- 
man, 140 Fed. 14; Haton v. Calhoun, 
47 Fed. 422; Jones v. Florida, etc., a: 
Co., 41 Fed. 70; Hills v. Homton, 12 
F. Cas. No. 6,508, 4 Sawy. 195; Mezes 
v. Greer, 17 F. Cas. No. 9,520, 1 Mc- 
All, 401. See Public Lands [32 Cye 


[a] A federal court may have ju- 
risdiction of: (1) An action for vio- 
lation of an act forbidding the in- 
closure of public lands. U. S. v. 
Bisel, 8 Mont. 20, 19 P 251. (2) An 
action of ejectment, where the com- 
plaint alleges that plaintiff claims 
title to land exceeding two thousand 
dollars in value, under a patent is- 
sued by the United States, and that 
defendants deny the validity of such 
patent, or that it conveyed any title 
in or to the lands. Pierce v. Molli- 
ken, 78 Fed. 196. (3) An action in 
regard to the right -to accretions 
along the river front by owners of 
land who acquired title through a 
patent issued under act of congress. 
King v. St. Louis, 98 Fed. 641. (4) 
Suits generally to determine conflict- 
ing claims to public lands, where 
each party claims under the United 
States. Linkswiler v. Schneider, 95 
Fed. 203; Florida Cent., ete., R. Co. 
v. Bell, 87 Fed. 369, 31 CCA 9; Evans 
v. Durango Land, etc., Co., 80 Fed. 
433, 25 CCA 5381; Pierce v. Molliken, 
78 Fed. 196; McHenry v. Nygaard, 
72 Minn. 2, 74 NW 1106. 

[bj] Perfecting land grants under 
former soOvereignty.—The acts of 
congress of 1824, and of 1844, which 
provided for the enforcement of 
claims to land in the Louisiana pur- 
chase by petition to the district 
court referred not to perfect legal 
titles under grants of former govern- 
ments, but only to equitable and in- 
choate titles. U. S. v. Ducros, 15 
How. (U. S.) 38, 14 L. ed. . 
vy. D’Auterieve, 15 How. (U. S.) 14, 
14 L. ed. 580; U. S. v. Pillerin, 138 
How. (U. S.) 9, 14 L. ed. 28; U. S. v 


Castant, 12 How. (U.S.) 437, 13 L. ed. 


1056; U. S. v. Reynes, 9 How. (U. 
S.) 127, 13 L. ed. 74. Proceedings 
for confirmation of Spanish or Mexi- 
can land grant generally see Public 
Lands [32 Cyc 1209]. 

56. Shulthis v. McDougal, 225 U. 
S/ 561, 32 SCt 704, 66 L. ed. 1205; 
Evans v. Durango Land, ete., Co., 89 
Fed. 433, 25 CCA 531 [app dism 19 
Sct 875 mem, 43 L. ed. 1178 mem]; 
Butler v. Shafer, 67 Fed. 161. 

{a] Railroad right of way.—(1) 
Where complainant, a Washington 
railroad company, had complied with 
all the provisions of the statute con- 
ferring on railroad companies duly 
organized, ete., a right of way over 
the public lands of the United States, 
sought to restrain defendant railroad 
company, also incorporated under the 
laws of Washington, from trespass- 
ing on complainant’s alleged right 
of way over public lands along the 
north bank of the Columbia river, on 
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the title to the lands in controversy was originally 
derived from the United States is not sufficient to 
confer jurisdiction,*’ even though the title is di- 
rectly involved in the litigation.5 A suit to cancel 
a patent to land on the ground of fraud in obtain- 
ing it presents no federal question.®9 

[§ 42] N. Actions Relating to Mines or Mineral 
The federal courts have jurisdiction of 
actions relating to mines or mineral rights where 
they involve the construction, operation, or effect of 


Rights.°’ 


which complainant alleged it inten- 
ded to construct its railroad in the 
future, the jurisdiction of the fed- 
eral court was sustainable on the 
ground that the case involved the 
construction of such federal statute. 
Wallula Pac. R. Co. v. Portland, etce., 
R. Co., 154 Fed. 902. (2) A bill by a 
railroad company, alleging that it 
acquired a right of way for its road 
over government lands under the act 
of March 38, 1875 (18 St. at L. 482 c¢ 
152), and is proceeding to construct 
its road thereon, but did not com- 
plete it within the time limited by 
the act, and that defendant, claim- 
ing that its rights have thereby been 
forfeited, has taken possession of a 
portion of such right of way, pre- 
Sents a question of the construc- 
tion of the statute as supplemented 
by the act of June 26, 1906 (34 St. at 
L. 482 ¢ 3550), which gives a federal 
court jurisdiction of the suit regard- 
less of the citizenship of the parties. 
Columbia Valley R. Co, v. Portland, 
eace R. Co.,.162 Fed. 603, 89 CCA 

[b] Exception of mineral lands 
from grant.—A suit over the owner- 
ship of real property, in which plain- 
tiff’s title rests upon a proper inter- 
pretation of the exception of mineral 
lands in the Northern Pacific Rail- 
road Land Grant Act of July 2, 1864 
(13 St. at L. 365 c 217), is one aris- 
ing under the laws of the United 
States, of which a circuit court has 
jurisdiction, wholly independent of 
citizenship. Northern Pac. R. Co. v. 
Soderberg, 188 U. S. 526, 23 SCt 365, 
47 L. ed. 575 [aff 104 Fed. 425, 483 
CCA 620]. 

[c] An action in ejectment to re- 
cover land claimed under a Spanish 
grant, protected by the Louisiana 
purchase treaty and subsequent con- 
firmatory acts of congress, does not 
involve the effect or validity of a 
treaty or law of the United States to 
confer jurisdiction on a federal court 
on that ground, where it appears 
from the petition, that plaintiff’s 
rights depend solely upon questions 
of fact as to whether the land in 
suit was within the boundaries of the 
original grant, or was occupied by 
his grantors at the time necessary 
to bring it within the provisions of 
the confirmatory’ acts. Joy v. St. 
Louis, 122 Fed. 524 [aff 201 U. S. 332, 
26 SCt 478, 50 L. ed. 776]. 

[d] A bill to protect a homestead 
entryman (1) in making the improve- 


ments required by law, by enjoining ‘ 


interference by defendants, who, as is 
alleged, claimed a portion of the land 
under the Town Site Act, but whose 
claims were rejected by the secretary 
of the interior, does not present any 
question arising under the laws of 
the United States. King v. Lawson, 
84 Fed. 209. (2) A suit by a home- 
stead settler on unsurveyed public 
land to protect his possessory right 
as against an adverse claimant does 
not involve a construction of the 
laws of the United States so as to 
sustain federal jurisdiction on that 
ground. Earnhart v..Switzler, 179 
Fed. 832, 105 CCA 260. 

fe] A homestead settler’s right 
to transfer his possession and sell 
his improvements depends on no fed- 
eral statute, and hence a case in- 
volving such right is not within the 
jurisdiction of the federal courts. 
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wise.°4 


[§ 43] 


sue.®6 


Hare v. Birkenfield, 181 Fed. 825, 
104 CCA 335. 
57. Shulthis v. McDougal, 225 U. 


S. 561, 32 SCt 704, 56 L. ed, 1205; 
Joy v. St. Louis, 201 U. S. 382, 26 SCt 


478, 50 L. ed. 776; Florida Cent., 
etc., R. Co. v. Bell, 176 U. S; 321, 20 
SCt 399, 44 L. ed. 486 [rev 87 Fed. 


369, 831 CCA 9]; Blackburn vy. Port- 
land Gold-Min: Co., 175 U. S. 571, 
20 SCt 222, 44 L. ed. 276; McGilvra v. 
Ross, 164 Fed. 604, 90 CCA 398 [aff 
161 Fed. 398, and rev on other grounds 
2151 U.S.) 10, 880 SCHP2TA(54 de -led: 
95]; King v. Lawson, 84 Fed. 209; 
St. Paul, etc., R. Co. v. St. Paul, ete., 
R. Co., 68 Fed. 2, 15 CCA 167. 

58. Shulthis v. McDougal, 225 U. 
S. 561, 32 SCt 704, 56 L. ed. 1205; 
Butler v. Shafer, 67 Fed. 161; Stay- 
ton Min. Co. v. Woody, 50 Fed. 633; 
Southern Pac. R. Co. v. Whittaker, 
47 Fed. 529; Theurkauf v. Ireland, 27 
Fed... 769, 

“A suit to enforce a right which 
takes its origin in the laws of the 
United States is not necessarily, or 
for that reason alone, one arising un- 
der those laws, for a suit does not 
So arise unless it really and sub- 
Stantially involves a dispute or con- 
troversy respecting the validity, con- 
struction or effect. of such a law, 
upon the determination of which the 
result depends. This is especially so 
of a suit involving rights to land 
acquired under a law of the United 
States. If it were not, every suit 
to establish title to land in the cen- 
tral and western States would so 
arise, as all titles in those States are 
traceable back to those laws.” Shul- 
this v. McDougal, 225 U. S. 561, 569, 
32 SCt_ 704, 56 L. ed. 1205. 

59. Holland v. Hyde, 41 Fed. 897. 

60. See generally Mines and Min- 
erals [27 Cyc 608, 630, 716, 779]. 

61. Nevada Sierra Oil Co. v. Mil- 
ler, 97 Fed. 681. 

[a] A federal court has juris- 
diction of: (1) An action where the 
right to enter within the sidelines of 
the land of another and mine and 
take ore therefrom is claimed under 
the mining laws of the United States. 
Cheesman y. Shreeve, 37 Fed. 36. (2) 
A bill asserting rights based on the 
location of a mining claim under the 
laws of the United States, which 
shows that the validity of such loca- 
tion depends’ on the question whether 
or not the locators discovered a min- 
eral deposit within the limits of the 
claim prior to its location, within the 
meaning of such laws, and which 
Sets out in full the facts relating 
to such alleged discovery. Nevada 
Sierra Oil Co. v. Miller, 97 Fed. 681. 
(3) A suit to quiet title to a placer 
mining claim, where defendant>claims 
title by reason of a location after is- 
Sue of the patent on a quartz vein 
known to exist before the application 
for the placer patent, Haggin v. 
Lewis, 66 Fed. 199. (4) An action in 
which it is claimed that defendant 
procured a patent for a mining claim 
from the land department by fraud, 
and without complying with the stat- 
ute as to notice and proofs, and that 
it was issued without authority of 
law, and asking for a decree that 
defendant hold the patent in trust for 
complainants. Cates vy. Producers’, 
etc., Oil Co., 96 Fed, 7. 

[b] The courts of New Mexico 
had jurisdiction of an action to quiet 


; Or appoint a receiver, 


‘ 


[§§ 41-43 © 


federal statutes,°* or where there is the requisite 
diverse citizenship of the parties ®? and the requisite 
jurisdictional amount is involved,®? but not other- 


O. Actions by or against Officers or 
Agents of United States.® 
federal courts have jurisdiction of all suits by any 
officer of the United States authorized by law to 
But there is no corresponding provision 
giving jurisdiction of suits against federal officers, 


By express statute the 


title to mining land situated in New 
Mexico, having power to determine 
between conflicting claimants there- 
to, although they did not have pow- 
er to adjudicate as between ~claim- 
ants and the paramount rights of the 
United States. Johnson v. Victoria 
Chief Copper Mining & Smelting Co., 
150 App. Div. 658, 135 NYS 1070 [aff 
65 Misc. 332, 119 NYS 639]. 

62. See infra §§ 59-76. 

63. See infra § 350. 

64. Shoshone Min. 


Co. v. Rutter, 
177 U.S. 505, 20-Sct 


726, 44 L. ed. 


864; Blackburn vy. Portland Gold- 
Min.’ Co!, 175 U.S. 571, 90-SCt 222, 
44 L. ed. 276; Larned v. Jenkins, 109 


Fed. 100, 48 CCA 252. See Mines and 
Minerals [27 Cye 609, 610]. 

[a] A federal court has no juris- 
diction of: (1) The question whether 
a mining claim has been abandoned. 
Inez Min. Co. v. Kinney, 46 Fea. 
832. (2) A .trespass upon such a 
claim. Peabody Gold-Min. Co. vy. 
Gold Hill Min. Co., 97 Fed. 657. 

[b] An action with respect to ad- 
verse mining claims (1) is not with- 
in the jurisdiction of the federal 
courts unless it involves the meaning 
and construction of a federal statute. 
Mountain View Min., ete., Co. v>-Mc- 
Fadden, 180 U. S. 533, 21 Sct 488, 
45 L. ed. 656 [rev 97 Fed. 670, 38 
CCA 354]; Shoshone Min. Go. v. Rut- 
ter, 177 U. S. 505, 20 SCt 726, 44 1, 
ed. 864 [rev 87 Fed. 801, 31 CCA 
223 (aff 75 Fed. 37)]; Blackburn v. 
Portland Gold-Min. Co., 175 U. S. 571, 
20 SCt 222, 44 L. ed. 276; Willit v. 
Baker, 133 Fed. 937; Larned v. Jen- 
kins, 109 Fed. 100, 48 CCA 252; Dewey 
Min. Co. v, Miller, 96 Fed. 1. (2) But 
where the allegations of a bill show 
that the respective parties to the. 
suit are making adverse claims to 
the same land under the mineral 
land laws of the United States, and 
that the proper determination of such 
conflicting claims necessarily re- 
quires the application and construc- 
tion of those laws, a federal court 
has jurisdiction of the suit for such 
purpose, the property in controversy 
being alleged to be of the requisite 
statutory value; and having jurisdic- 
tion for that purpose, and such suit 
being equitable in its nature, the 
court will entertain and determine all 
incidental questions between the par- 
ties growing out of their conflicting 
claims, and will grant an injunction 
C where such 
course is proper. Nevada Sierra Oil 
or Ms Miller, 97 Fed. 681, 

ec Where only question of fact 
involved.—Where a controversy be- 
tween owners of adjoining mining 
claims as to the right of one to fol- 
low the vein outside of the vertical 
line of his claim clearly depends up- 
On a question of fact under the stat- 
utes as finally construed by the su- 
preme court, such controversy no 
longer presents a federal question. 
Montana Ore-Purchasing Co. vy. Bos- 
ton, etc., Copper, etc.,,.Min...Co:,. 85 
Fed. 867, 29 CCA 462. : 

{d] Earlier cases in the lower 
federal courts asserting a wider ju- 
Tega are no longer governing. . 

' ce also Removal of Cau 
[34 Cye 1248], Masahes 


66. Jud. Code § 24 (1); Southwick 


v. Postmaster-General, 2) Pet.» (Ue 
442, 7 L. ed. 479; Postmaster Ganeeey 
Vv. Early, 12 Wheat. (U. S.)) £36", 16 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 43] 


and accordingly such jurisdiction does not exist,‘7 
unless in the particular case it can be supported 
on some other ground, as that the suit arises under 
the constitution or laws of the United States,*® or 
that there is the requisite diversity of citizenship 
between the parties.®® The mere fact that defendant 
is an officer of the United States,7 or a govern- 
mental agency,’! does not bring the case within the 
original federal jurisdiction as one arising under 


L. ed. 577; Pickering Land, etc., Co. 
v. Wisby, 242 Fed. 993; McConville 
v. Gilmour, 36 Fed. 277, 1 LRA 498. 

{a] Statutory provisions. — (1) 
Under Rev. St. § 629 this jurisdiction 
was conferred only in cases at com- 
mon law and did not include suits 
in equity. Hailam y. Tillinghast, 75 
Fed. 849. (2) But now the jurisdic- 
tion has been extended to include 
“all suits of a civil nature, at com- 
mon law or in equity.” Jud. Code 
§ 24 (1); Pickering Land, etc., Co. v. 
Wisby, 242 Fed. 993. 

[b] A United States marshal (1) 
may maintain trover in a federal 


court to recover money or property’ 


held by him officially, and converted 
by defendant. Henry vy. Sowles, 28 
Fed. 481. (2) Where goods in pos- 
session of a marshal are wrongfully 
taken from him in replevin, he may 
sue in the federal court upon the 
replevin bond, the jurisdiction being 
ancillary to the original action in 
which possession was taken by the 


marshal. Patterson v. Mater, 26 Fed. 
31. 
[c] A receiver of a national bank 


is an officer. of the United States 
within the meaning of this statute. 
See infra § 46 text and note 6. 

{d] Authority of Indian agent to 
sue.—There is no statute authorizing 
an Indian agent to sue for the ben- 
efit or protection of the Indians un- 
der his charge, so as to bring such 
a suit within the provision of Rev. 
St. § 5638, which gives the district 
court jurisdiction ‘‘of all suits at 
common law brought by the United 
States, or by any officer thereof au- 
thorized by law to sue.” On _ the 
contrary, it is the right and duty 
of the government itself to maintain 
such suits as are necessary to pro- 
tect the rights of tribal Indians. In 
re Celestine, 114 Fed. 551, 552 (‘‘Con- 
gress can confer the necessary au- 
thority upon those officers, but it 
has not done so, and therefore this 
court does not have jurisdiction of 
this case’’). ‘ . 

67. Stanfield v. Umatilla River 
Water Users Assoc., 192 Fed. 596; 
Hallam v. Tillinghast, 75 Fed. 849. 

68. Gilbert v. McNulta, 96 Fed. 
83; Hallam v. Tillinghast, 75) Fed. 


849; and cases passim. See also su- 
pra aoe ’ § 59 

69. See infra 59. 

70. Walker v. Collins, 167 UTS. 


57, 17 SCt 738, 42 L. ed. 76 (trespass 
against United States marshal for 
unlawful seizure under writ of at- 
tachment); Stanfield v. Umatilla 
River Water Users Assoc., 192 Fed. 
596 (suit against officers of reclama- 
tion service); People’s U. S. Bank v. 


Goodwin, 160 Fed. 727 (postal offi- 
cials). 
[a] Am action for libel by postal 


fficials presents no federal question 
rich will support federal jurisdic- 
tion. People’s U. S. Bank v. Good- 
win, 160 Fed. 727, 730 (“There is no 
act of Congress authorizing any offi- 
cer of the government to commit any 
acts which constitute a libel, 
although it may be a good defense to 
plead, in answer to the charge, that 
they were officers, and that the pub- 
lication was made by them in the 
discharge of their official duties and 
in reports to their superior officers, 
and that for this reason their acts 
were privileged. But this is clearly 
a matter of defense, and could 
not have been anticipated by plain- 
tiff if it had sought to invoke the 
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jurisdiction of this court by _ insti- 
tuting this action originally therein. 
It is hardly necessary to say that 
this defense if set up in the state 
court, and, decided adversely to the 
defendants, such a decision could 
be reviewed by the Supreme: Court 
of the United States on error to 
the highest court of the state’). 

71. Bankers’ Mut. Casualty Co. 
v. Minneapolis, etc., R. Co., 192 U. S. 
371, 24 SCt 325, 48 L. ed. 484. 

[a] Mail carrier.—An action against 
one carrying the mail, pursuant to 
the law and postal regulations, for 
negligent loss of a registered letter, 
is not a case arising under the laws 
of the United States. Bankers’ Mut. 
Casualty Co. v. Minneapolis, ete., R. 
Cos 1925. S213 th, 24, »-SCty 325; 48 
L. ed. 484. 

[b] Lighthouse keeper.—Ejectment 
for land held by defendant for the 
United States as a duly appointed 
lighthouse keeper held not to raise 
a federal question. Chappell v. Wa- 
terworth, 155 U. S. 102, 15 SCt 34, 39 
L.ved..85 

72. See infra § 92. 

73. Bankers’ Mut. Casualty Co. 
v. Minneapolis, etc., R. Co., 192 U. S. 
371, 24 SCt 325, 48 L. ed. 484 [expl 
People’s U. S. Bank vy. Goodwin, 160 
Fed. 727]; Gableman v. Peoria, etc., 
RCo; 179 U.S: 3355, 214 SCti 171,45 
L. ed. 220; Auten v. U. S. National 
Bank, 174 U. S. 125, 19 SCt 628, 43 
L. ed. 920 (receiver of national bank); 
Houser v. Clayton, 12 F. Cas. No. 
6,739, 3 Woods 273. 

“A long and varied line of deci- 
sions establishes the view that the 
question of the duty or power of a 
federal officer, or an officer of a fed- 
eral court in executing the direct 
command of that court, is one aris- 
ing under the laws of the United 
States.” State v. Frost, 113 Wis. 6238, 
648, 88 NW 912, 89 NW 915. 

“The national courts are the proper 
tribunals for adjudicating all ques- 
tions as to the validity of their own 
process, and the lawfulness of the 
acts of their own ministers in ex- 
ecuting the same.” Wood yv. Drake, 
70 Fed. 881, 883. 

[a] United States marshal.—(1) 
Where the original petition or com- 
plaint declared against defendant as 
marshal, for an Official act as such, 
the ease is one arising under the 
laws of the United States, and the 
federal courts have jurisdiction. Son- 
nentheil v. Christian Moerlein Brew- 
ing Co., 172 U. S. 401, 404, 19 SCt 
233, 43 L. ed. 492 (“Had the action 
been brought against the marshal 
alone there can be no doubt that 
the Circuit Court would have had 
jurisdiction of the case as one ar1s- 
ing under the Constitution and laws 
of the United States. Feibelmann v. 
Packard, 109 U. S. 421, 27 L. ed. 984; 
Bachrack v. Norton, 132 U. S. 337, 
10 SCt 106, 33 L. ed. 377. It is true 
that in these cases the action was 
against the marshal and the sure- 
ties upon his bond, but there is no 
difference in principle. The right of 
action in both cases is given by the 
laws of the United States, which 
make the marshal responsible for 
trespasses committed by him in his 
official character. Bock v. Perkins, 
139 U. S. 628, 11 SCt 677, 385 L. ed. 
314; Buck v. Colbath, 3 Wall. GF S» 
334’ 18 L. ed. 257; Texas, etc., R. Co, 
v. Cox, 145 U. S. 5938, 12 SCt 905, 36 
L. ed. 829. If suits against a bank 
or railways chartered by Congress 
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the constitution and laws of the United States, 
even when defendant defends upon the ground that 
he acted under a law of the United States in his 
official capacity, because the existence of a federal 
question must appear from plaintiff’s pleading.7? 
But where the official character of defendant is an 
ingredient of plaintiff’s cause of action, which is 
brought to enforce a liability or duty as such officer,” 


are suits arising under the laws of 
the United States, as was held in 
Osborn v, U. S. Bank, 9 Wheat. 738, 6 
L. ed. 204, and in Pacific Railway Re- 
moval cases [Union Pac. R. Co. v. 
Meyers], 115 U. S. 1,.5 SCt 1113, 29 
L. ed, 319, with even greater reason 
must it be considered that a _ suit 
against a marshal of the United 
States for acts done in his official 
capacity falls within the same cate- 
gory’); Buck v. Colbath, 3 Wall. 
(U. S.) 324, 18 L. ed. 257 [expl Bock 
v. Perkins, 139 U. S. 628, 631, 11 SCt 
677, 35 L. ed. 314 (‘The decision sus- 
tains the proposition that where a 
marshal, being sued in trespass in 
a state court for taking property 
under a writ of attachment to him 
directed, defends upon the ground 
that the property: attached belonged 
to the defendant named in the writ, 
the case is one arising under the 
laws of the United States, and there- 
fore removable”’)]; Kirk v. U. S., 
124 Wed. 324 [aff 130 Fed. 112, 64 
CCA 446]; State v. Frost, 113 Wis. 
623, 88 NW 912, 89 NW 915. Compare 
Walker vy. Collins, 167 U. S. 57, 17 
SCt 738, 42 L. ed. 76 (where juris- 
diction of an action against a mar- 
shall for wrongful attachment was 
denied). (2) ‘Every marshal of the 
United States, as well as his deputy, 
must take an oath or affirmation that 
he will faithfully execute all lawful 
precepts directed to him, and in all 
things well and truly perform the 
duties of his office. The marshall 
must also give bond, with sureties, 
for the faithful performance of the 
duties of his office by himself and 
deputies, And marshals and their 
deputies have, in the respective 
States, the same powers in executing 
the laws of the United States as 
sheriffs and their deputies have in 
executing the laws of such States. 
Rev. St.)§§ 782, 783,788.) “A icase, 
therefore, depending upon the, in- 
quiry whether a marshal or his dep- 
uty has rightfully executed a lawful 
precept directed to the former from 
a court of the United States, is one 
arising under the laws of the United 
States; for, as this court has said, 
‘cases arising under the laws of the 
United States are such as grow out 
of the legislation of Congress, 
whether they constitute the right or 
privilege, or claim or protection, or 
defense of the party, in whole or 
in part, by whom they are asserted.’ 
Tennessee v. Davis, 100 : 257, 
264, 25 L. ed. 648; New Orleans, etc., 
R: ‘Co. v. Mississippi, 102 U. S. 135, 
141, 26 L. ed. 96. If the goods in 
question, when seized, were the prop- 
erty of Lane, the marshal and his 
deputies were in the discharge of 
duties imposed upon them by the 
laws of the United States; and for 
any failure in that regard he would 
be liable to suit by any one thereby 
injured. Rev. Stat. § 784. This case 
was, therefore, one arising under the 
laws of the United States.” Bock v. 
Perkins, 139 U. S. 628, 630, 11 SCt 
677, 85 L. ed. 814. (3) Where a 
United States marshal, under au- 
thority assumed by virtue of his of- 
fice, and under an execution from a 
United States court, wrongfully takes 
possession of real estate, a federal 
court has jurisdiction of a suit to 
redress the wrong, aS a case arising 
under the laws of the United States. 
Front St. Cable R. Co. v. Drake, 65 
Fed. 539. (4) A suit to enjoin a 
marshall from further proceedings 
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or public agent of the United 


brought upon his bond executed pursuant to act of 
congress,’° the case is one arising under the con- 
stitution and laws of the United States, and as 
such is within the federal jurisdiction. 
vision giving jurisdiction of suits by federal officers 


under a writ of execution levied by 
him is one arising under the laws of 
the United States. Frank vy. Leopold, 
169 Fed. 922. (5) A bill to enjoin a 
marshall from enforcing an execution 
founded upon a void judgment arises 
under the laws of the United States. 
Kirk v. U. S., 124 Fed. 324 [aff 130 
Med. 1020) '64 CCA 446]..)'(6)* An 
action for damages for false im- 
prisonment, based upon acts done by 
defendants as marshal and deputy 
marshal of the United States, in ex- 
ecution of process of a federal court, 
is, without regard to the citizenship 
of the parties, within the jurisdic- 
tion of the federal courts, and may 
be removed thither from a_ state 
court, although the complaint is so 
framed as to .conceal the fact that 
defendants were acting as federal 
officers, if that fact must necessarily 
be shown by plaintiff upon the trial 
and is disclosed by the petition for 
removal. Wood v. Drake, 70 Fed. 

881 (“An action against a United 
States marshal and his deputy, grow- 
ing out of their acts im executing 
the process of a court of the United 
States, is, regardless of citizenship 
of the parties, within the jurisdic- 
tion of the United States circuit court 
for the proper district; and this is so 
even when there is no disputed ques- 
tion of federal law in the case (Bock 
v. Perkins, 139 U. S. 628, 11 SCt 677, 
35 L. ed, 314; Grant v. Spokane Nat. 
Bank, 47 Fed. 673); and I hold that 
a case in which an attack upon the 
official acts of a United States mar- 
shal is made covertly, by suppress- 
ing the facts which constitute an 
eSsential part of the res geste in 
the first pleading, is none the less a 
case arising under the laws of the 
United States. If the case is one 
which the plaintiff might have 
brought originally in a circuit court 
of the United States, the defendant 
cannot fairly be deprived of his 
right to remove the case into the 
federal court by the ingenuity of at- 
torneys in pleading’’). (7) Where 
the validity and effect of process is- 
sued by a federal court is to be de- 
termined, the federal courts have ju- 
risdiction. Ellis v. Norton, 16 Fed. 4, 
4. Woods 399... 

[b] Warden of federal penitentiary. 
—An action by a convict against the 
warden of a federal penitentiary to 
recover for personal injuries result- 
ing from defendant’s negligence in 
placing plaintiff at work in a dan- 
gerous place iS one arising under the 
laws of the United States. Steele v. 
Halligan, 229 Fed. 1011. 

[c] BPostmaster.—A suit against 
defendant as “the duly qualified and 
acting postmaster” for relief against 
official acts performed by defendant 
under orders of the postmaster gen- 
eral, is a suit against an officer of 
the United States in his official ca- 
pacity, and arising under the laws of 
the United States of which the courts 
of the United States are given orig- 
inal jurisdiction. Bryant Bros. Co. 
vy. Robinson, 149 Fed. 321, 79 CCA 
259. 
[d] An action against a United 
States district attorney for malicious 
prosecution will not be remanded to 
the state court when all of the pro- 
ceedings in the criminal action were 
by United States officials, in a fed- 
eral court, for a violation of federal 
laws. Wighmy v. Poucher, 83 Fed. 
855, 856 (“As the complaint alleges 
‘that during all the time and times 
above mentioned the said defendant 
William A. Poucher was _ United 
States attorney duly commissioned by 
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the United States,’ the deplorable re- 
sult of Walker v. Collins, 167 U. S. 
57, 17 SCt 738, 42 L. ed. 76 need not 
be apprehended’’). 

[e] An action against the director 
general of railroads (1) for the neg- 
ligence of his employees in the oper- 
ation of a train is within the juris- 
diction of a federal court as a case 
“arising under a law of the United 
States.” Blevins v. Hines, 264 Fed. 
1005, 1008, 1009 (“I have found no 
grant of federal jurisdiction which 
could include the present action, un- 
less this be a_case arising under a 
law of the United States. It is 
settled that an action by or against 
a corporation created by act of Con- 
gress is one arising under a law of 
the United States. Osborn vy. U. S. 
Bank, 9 Wheat. (U, S.) 738, 822, 6 
L. ed. 204; Pacific Railroad Removal 
Cases [Union Pac. R. Co, v. Myers], 
115 U. S. 1, 11, 5 SCt 1118, 29 Li. ed. 
319; Bankers Trust Co. v. Texas, etc., 
R. Co., 241 U. S. 295, 306, 36 SCt 569, 
60 L. ed. 1010. The analogy between 
a federal corporation and the Diréc- 
tor General is not absolutely perfect, 
for the former is directly created by 
act of Congress, and ‘the latter was 
created by the President under au- 
thority of an act of Congress. But 
the fact remains that the Director 
General, the officer, is the creature of 
an act of Congress; and the right 
of the plaintiff to hold the Director 
General responsible, to make the Di- 
rector General the defendant, has its 
origin in the acts which authorized 
the President to appoint such officer 
and to give his power to make orders 
such as 50a.... The only way that 
occurs to me of avoiding the force 
of the strong and nearly perfect an- 
alogy between this action against the 
Director General and an action for 
tort against a federal corporation 
(Pacific Railroad Removal Cases, 
supra) is to deny the soundness of 
Osborn vy. U. S. Bank, supra. As 
has been said, this is not permissible. 
It seems, therefore, necessary to hold 
that the case at bar is one arising 
under a law of the United States. 
See Nueces Valley Town-Site Co. vy. 
McAdoo, (D. C.) 257 Fed. 148, 146. 
In three recent cases in the Circuit 
Court of Appeals for this circuit, fed- 
eral jurisdiction seems to have been 
assumed without discussion. Hines 
v. Henaghan, 265 Fed. 831; Hines v. 
Atlantic Refining Co., 265 Fed. 839; 
Waldron v. Director Gen. of Rail- 
roads, 266 Fed. 196”); Westbrook v. 
Director Gen. of Railroads, 263 Fed. 
211. (2) Suit against the director 
general of railroads and these under 
him, in control and operation of 
railroads pursuant to acts of con- 
gress and proclamation of president, 
to enjoin change of location of cer- 
tain of his employees, is one arising 
under the constitution and laws of 
the United States, within the juris- 
diction of federal courts. Nueces 
Valley Town-Site Co. v. McAdoo, 257 
Fed. 143. 

Receivers of national banks see 
infra § 46. 

74. Bankers’ Mut. Casualty Co. vy. 
Minneapolis, etc., R. Co. 192 U. gs. 
3871, 24 SCt 325, 48 L. ed. 484 (ar- 
guendo). 

75. American Surety Co. v. Shultz, 
23, 10. S.P059;. 85 St) 625,59 Li: ved, 
892; Howard v. U. S., 184 U. S. 676, 
22 SCt 548, 46 L. ed. 754; Gableman 
Vv... Peoria; etc, &. Co.,. 179 U, Si 335) 
21 SCt 171, 45 L. ed. 220; Reagan vy. 
Aiken, 188 U. S. 109, 11 SCt 283, 34 
L. ed. 892; Bachrack v. Norton, 132 
U. S.c83 7210) SCE VOC e3sit edie a 77 
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does not confer jurisdiction of suits by federal 
agents, employees, or contractors, who are not tech- 
nically officers,”® 
the federal jurisdiction, where their cause of action 
presents a federal question.” 

P. Bankruptcy Cases. 


But, of course, they may invoke 


The federal courts 


(United States marshal); Feibelman 
v. Packard, 109 U. S. 421, 424, 3 sct 
289, 27 L.. ed. 984 (where it was 
pointed out that the action was not 
for an alleged trespass, but was 
upon thé bond itself, “and therefore 
arose directly under the provisions 
of an act of Congress’); Postmaster- 
Gen. v. Harly, 12 Wheat. (U.'S.) 136, 
6 L. ed. 577; National Surety Co. v. 
U. S., 228 Fed. 577, 143 CCA 99, LRA 
1917A 336; U. S. v. Illinois Surety 
Co., 226 Fed. 653, 141 CCA 409; U. 
S. v. Belknap, 73 Fed. 19; Adler vy. 
Newcomb, 1 F. Cas. Ne 88, 2 Dill. 
45; Crawford v. Johnson, 6 F. Cas, 
No. 8,369, Deady 457; U. S. v. David- 
son, 25 F. Cas. No. 14,921, 1 Biss. 
433: Wetmore v. Rice. 29 . Cas. No. 
17,468, 1 Biss. 237. : 

76. Pickering Land, etc. Co. v. 
Wisby, 242 Fed. 993 [dist Western 
Wren Tel. Co, v. Charleston, 56 Fed. 

[a] An independent contractor, 
operating his mill solely upon work 
for the government, cannot maintain 
a bill in the federal court to enjoin 
interference with his employees, in 
the absence of any other ground of 
federal jurisdiction. Pickering Land, 
etc., Co. v. Wisby, 242 Fed. 993, 

77. Wagner Electric Mfg. Co. v. 
District Lodge No. 9 -T A. M., 252 
Fed. 597. 

[a] A company manufacturing 
munitions for the United States, out 
of supplies furnished by the United 
States, is acting under the authority 
of ‘the laws of the United States to 
as full an extent as though it had 
been incorporated under and in pur- 
Suance cf national laws, and the fed- 
eral courts have jurisdiction of a 
Suit by such company to enjoin a 
labor union from illegally interfering 
with its prosecution of government 
work. Wagner Electric Mfg. Co. v. 
District Lodge No. 9 I. A. M,, 252 
Fed. 597, 600 (“In so far as plaintiff 
in this case is engaged in the doing 
of work for the government, not as - 
an independent contractor with the 
government, but through the occupa- 
tion of the government, specially con- 
structed and adapted to carrying out 
the business of the government in 
the manufacture of munitions of war 
from materials purchased and owned 
by the sovernment, all in pursuance 
of existing laws, it is acting under 
authority of the laws of the United 
States to as full an extent as though 
it had been incorporated under and 
In pursuance of national laws. In 
the exercise of rights so granted, 
and in the performance of duties so 
enjoined by national laws, a federal 
question is involved, which confers 
jurisdiction on this court at the suit 
of one specially injured, as plaintiff 
well pleads it is in this suit’). 

A telegraph cormpany which 
has accepted the provisions of the 
act of July 24, 1866, (1) “to aid in 
the construction of telegraph lines,” 
thereby becomes an agent of the 
federal government, and is entitled to 
maintain a suit in the federal courts 
to enjoin the collection of a state 
tax, which it alleges will imperil its 
existence, although the amount in 
controversy is not sufficient to sus- 
tain the jurisdiction of such courts 
on the ground of diverse citizenship. 
Western Union Tel. Co. vy. Charles- 
ton, 56 Fed. 419 [aff 153 U. S. 692, 
14 SCt 1094, 38 L. ed. 871]. °(2) A 
federal court has jurisdiction of a 
suit by a telegraph company which 
has accepted the provisions of Rev. 
St. § 52638, to enjoin the thraatened 
removal or destruction of its line by 


§§ 44-46] : 
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have jurisdiction of cases arising under the Na- 
tional Bankruptey Act,’® and, with certain limita- 
tions, of controversies in relation to the estates of 
bankrupts;7° but actions by or against trustees in 
bankruptcy may also be brought in the state courts,®° 
and the mere fact that an action is brought by a 
trustee in bankruptcy is not sufficient to confer ju- 
risdiction on a federal court where no question re- 
specting the validity, construction, or effect of any 
act of congress is involved.® 

[§ 45] Q. Actions by or against United States 
Corporations.*?. The grant to federal courts of 
jurisdiction over actions arising under laws of the 
United States §* gives to such courts jurisdiction of 
actions by or against corporations created by or in- 
corporated under an act of congress,®* unless the 
particular suit is withdrawn or excluded from that 
jurisdiction by some specific enactment.8> This rule 
formerly applied to railroad corporations as well as 
other corporations,®® but under an amendment to the 
Judicial Code,’’ a court of the United States cannot 
take jurisdiction of an action or suit by or against 
a railroad company merely on the ground that it 
was incorporated under an act of congress.®® 

A corporation organized under a territorial stat- 
ute is not aUnited States corporation in any such 
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sense as to be entitled to sue or be sued in federal 
courts in the absence of any other grounds of federal 
jurisdiction.8® 

[§ 46] R. Actions by or against National Banks 
or Receivers or Agents Thereof. National banks 
are corporations created under federal laws and as 
in the ease of any other federal corporation,” ac- 
tions by or against national banks are suits arising 
under the laws of the United States of which, ex- 
cept as otherwise provided, the federal courts have 
jurisdiction.® But it has been otherwise provided 
by express statute since 1882.9? These statutes in 
effect provide that for jurisdictional purposes na- 
tional banks shall be deemed citizens of the states 
in which they are respectively located, and that the - 
federal courts shall not have jurisdiction in such 
cases other than that which they would have in 
the case of individual citizens of such states, thus 
taking away the jurisdiction over suits by or against 
national banks on the ground of their federal origin, 
and placing them in the same category with banks 
not organized under the laws of the United States, 
with enumerated exceptions.°* The Judicial Code 
worked no change in this respect.95 The exceptional 
eases provided for by the statute, and in which ju- 
risdiction is expressly conferred, are: Suits brought 


[a] A suit to foreclose a mort- 


Cable Co. v. Sandusky County, 137|v. England, 94 Fed. 369, 36 CCA|gage of a railroad incorporated un- 
Fed. 947 [rev on other grounds 140 | 298. der federal laws does not arise un- 
Fed. 692, 72 CCA 186]. [d] A bill brought by the bank | der the laws of the United States so 


78, Burbank v. Bigelow. 92 U. S. 
i7ouesiis. eds b425,.in re Tracy, Lai 
Fed. 532; Gindrat v. Dane, 10 ¥. Cas. 
No. 5,455, 4 Cliff. 260; Payson v. 
Stoever, 19 F. Cas. No. 10,868, 2 Dill. 
427; Lord v. Cannon, 75 Ga. 300. See 
generally Bankruptcy § 20. 

79. See Bankruptcy §§ 399-407. 

80. See Bankruptcy §§ 408-410. 

81. Lovell v. Newman, 227 U. S. 
Pio LSCe 315, p17. ed. 577. 

82. National banks see infra § 46. 

83. See supra § 29. 

84. Bankers Trust Co. v. Texas, 
ete, sR Co, 241° U.S. 295,' 36 SCt 
569, 60 L. ed. 1010; In re Dunn, 212 
U. S. 374, 29.SCt 299, 53 L. ed. 558; 
Knights of Pithias v. Kalinski, 163 
UT, S. 289; Téxas, etc., R. Co. v. Cox, 
145 U2 S593) 12) SCt, 905, 36-7. ed. 
829: Butler v. National Home, 144 U. 
S. 64, 12 SCt 581, 36 L. ed. 346; Petri 
v. Commercial Nat. Bank, 142 U. S. 
644, 12 SCt 325, 35 -L. ed. 1144; Union 
Pac. R. Co. v. Myers, 115 U. S. 1,5 
SCt 1113, 29 L. ed. 319; Osborn v. U. 
S. Bank,.9 Wheat. (U. S.) 738, 6 L. 
ed. 204; Blevins v. Hines, 264 Ied. 
1005; Bankers’ Trust Co. v. Texas, 
etc., R. Co., 241 U. S. 295, 36 SCt 569, 
60 L. ed. 1010; Supreme Lodge K. P. 
v. England, 94 Fed. 369, 36 CCA 
298: U. S. Freehold Land, etc., Co. v. 
Gallegos, 89 Fed. 769, 32 CCA 470; 
Union Pac. R. Co. v. McComb, 1 Fed. 
799, 17 Blatchf. 510; Hay v. Alex- 
andria, etc. R. Co. 11 F. Cas. No. 
6.254a, 4 Uughes 331. Contra Adams 
Express Co. v. Denver, etc., Recon 
16 Fed. 712. 

[a] Although adequate remedies: 
may exist in the state courts, such a 
corporation is not compelled to seek 
the jurisdiction of such courts. New 
Orleans First Nat. Bank v. Bohne, 8 
Wed. 115, 4 Woods 74. 

[b] Where individual defendants 
are also made parties with such a 
corporation in a joint action for the 
same wrong, a federal question arises 
as to all defendants. Texas, etc., 
R. Co. v. Eastin, 214 U. S. 353, 29 
SCt 564, 53 L. ed. 946; Matter of 
Dunn, 212 U. S. 374, 29 SCt 299; 3 
L. ed. 558. 

[ce] It is not the domicile of a 
corporation created by an act of con- 
syess which confers jurisdiction on 
the federal courts of suits to which 
it is a party, but the fact that it was 
so created, and that any suit by cr 
against it arises under a law of the 


of the United States, for the purpose 
of protecting the bank in the exercise 
of its franchises which were threat- 
ened to be invaded under the uncon- 
stitutional laws of a state, was with- 
in the jurisdiction of the federal cir- 
cuit court. Osborn v. U. S. Bank, 9 


Whoa acu. IS) wes.) Op J. wed. 
204. 
85. Bankers Trust Co. v. Texas, 


etc., R. Co., 241 U. S. 295, 36 SCt 569, 
60 L. ed. 1010; Continental Nat. Bank 
v. Buford, 191 U. S. 119, 24 SCt 64, 
48 IL. ed, 119; Leather Mfrs. Nat. 
Bank v. Cooper, 120 U. S. 778, 7 SCt 
777. 30 L. ed. 816. 

National banks see infra § 46. 

86. Texas, etc, R. Co. v. Bigger, 
239 U. S. 330, 36 SCt 127, 60 L, ed. 
310° "Texas, ete, R.Co, v. Hill, 237 
Th; S208 35 (SCE 575) 59 tu, ed. .918) 
Ex p. Roe, 234 U. S. 70, 34 SCt 722, 
58 L.. ed. 1217; Texas, etc. R. Co. 'v. 
Bastin, 214 U. S. 153, 29 SCt 564, 53 
L, ed..946: Texas, ete, R. Co. v. 
Swearingen, 196 U. S. 51, 25 SCt 164, 
49 Ll. ed. 382; Texas, etc., R. Co. v, 
Rae Op koa Biles wally SCt, 707, 
Son vi 


165, 12 SCt 740, 36 L. ed. 596; Union 
Pac. R. Co. v. Myers, 115 U. S. 1, 5 


; j . Union Pac. R. Co., 22 
367; Smith v en 


27, 28,5. .Cas. ; 
02) Of a suit to restrain the col- 
lection of taxes on property claimed 
to be exempt under an act of con- 
gress. Northern Fac. to v. Car- 
land, 5 Mont. i 34, 
*'87, Act Jan. 28, 1915 (38 St. at 
. 588 o 22 5). 
v8 Atha Trust Co. v. Texas, 
etc, R. Co., 241 U. S. 295, 36 SCt 569, 
60 L. ed. 1010, 


as to be within the jurisdiction of a 
federal court. Bankers Trust Co. wv 
Texas, -ete., R. “Cos '241 UsSi-295, 136 
SCt 569, 60 L. ed. 1010. 

89.’ Shulthis v. McDougal, 225 U. 
S. 561, 32 SCt 704, 56 L. ed. 1205 
[dism app 170 Fed. 529]; Kansas Pac. 
R. Co. v. Atchison, ‘etc., R. Cos 112 
U. S. 414, 5 SCt 208, 28 L. ed. 794; 
Adams Express Co. v, Denver, etce., 
R. Co., 16 Fed. 712. j 

90. See supra § 45. f 

91. Ex p. Jones, 164 U.S. 691, 17 
SCt 222, 41 L. ed. 601; Petrie v. Com- 
mercial Nat. Bank, 142 U. S. 644, 12 
SCt 325, 35 L. ed. 1144; Leather Mfrs. 
Bank v. Cooper, 120 U. S. 778, 7 SCt 
777. 30 L. ed. 816; Union Pac. R. Co. 
ViiMyers, 115 US.) 1) °5) SCui 11137029 
L, ed. 319; Cummings v. Merchants 
Nat. Bank, 101 U. S. 153, 25 L. ed. 
903; Osborn v. U. S. Bank, 9 Wheat. 
(U. S.) 738, 6 L. ed. 204. 

[a] Former’ statutes expressly 
conferred jurisdiction over suits by 
or against national banks. U. S. Rev. 
St. §§ 563 (15), 629 (10), 5198; Wil- 
son Co. v. Nashville First Nat. Bank, 
103 U. S. 770, 26 L. ed. 488; Kennedy 
v. Gibson, 8 Wall. (U. S.) 498, 19 L. 
ah 476; Magill v. Parsons, 4 Conn, 

92. Act July 12, 1882: (22 St. at 
L. 163); Judiciary Act (1887-1888) 
§ 4; Jud. Code § 24 (16). 

93. Herrman v. Edwards, 238 U. 
S:'107,' 35 SCt.. 839,59" Li ed: 1224. 
Guthrie v. Harkness, 199 U. S. 148, 
26 SCt 4, 50 L. ed. 130, 4 AnnCas 433; 
Continental Nat. Bank v. Buford, 191 
U.S. 119,524" SCt 5645948 ae ea! 119; 
Ex p. Chetwood, 165 U. S. 4438, 17 
SCt 385, 41 L. ed. 782; Ex p. Jones, 
164 U. S. 691, 17 SCt 222, 41 L. ed. 
601; Petri v. Commercial Nat. Bank, 
142 U. S. 644, 12 SCt 325,735 -L. ed. 
1144; Whittemore v. Amoskeag Nat. 
Bank, 134 U. S. 527,10 SCt 592,°33 
L. ed. 1002; Leather Mfrs.’ Bank v. 
Cooper, 120 UL Si 778). 7 SCte 777, 30. 
L. ed. 816; Wichita Nat. Bank v. 
Smith, 72 Fed. 568, 19.CCA 42; Dan- 
ahy v. Danison Nat. Bank, 64 Fed. 
148, 12 CCA 75; Union Nat. Bank 
v. Miller, 15 Fed. 7038. See also Banks 
and Banking § 801. 

94. See infra notes 96-98. 

95. Herrmann v. Edwards, 238 U. 
S. 107, 35 SCt 839, 59 Li. ed: 1224 
(construing Jud. Code § 24 (16), and 
comparing it, with earlier forms of 
statute). 
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by the United States or by direction of any officer 
thereof against a national banking association;%° 
eases for the winding up of the affairs of any such 
bank;®? and suits brought by a national bank to 
enjoin the comptroller of the currency or any re- 


ceiver acting under his direction.%® 


untouched the jurisdiction of suits arising under the 
constitution or laws of the United States otherwise 
than merely by reason of the federal character of 
the bank,®® and of suits where there is the requisite 
diversity of citizenship to support jurisdiction on 
that ground,! end accordingly where either of these 
grounds exist, the federal courts have jurisdiction 
of an action by or against a national bank.? 
operation of the statute is confined exclusively to 
actions by or against the banking corporation.® 
does not preclude jurisdiction of a creditors’~bill 
against the stockholders of a national bank which 
has gone into liquidation to enforce the liability 


96. Jud. Code (1911) § 24 subd 16; 
Stephens v. Bernays, 44 Fed. 642. 
97. Jud. Code (1911) § 24 subd 16; 
Providence Bldg. Co. v. Atlantic Nat. 
Bank, 228 Fed. 814; McCartney v. 
Earle, 115 Fed. 462, 53 CCA 392 (suit 
by receiver of national bank to en- 
force liability due bank and to sell 
collateral); North Dakota Guaranty 
‘Co. v. Hanway, 104 Fed. 369, 44 CCA 
312 (action against agent); Stephens 
v. Bernays, 44 Fed. 642 (suit to col- 
lect assessments against stockhold- 
ers). See Sheffield First Nat. Bank 
v. Merchants’ Nat. Bank, 37 Fed. 657, 
2=LRA 469 (where court doubted, 
. whether jurisdiction of a suit against 
receiver of a national bank could be 
supported on this ground in particu- 
lar case). 
[a] An action for rent brought 
against the agent for the stockhold- 
ers of an insolvent national bank to 
whom the comptroller of the cur- 
rency has released the estate of the 
bank, is one to wind up the affairs 
of the bank, and, as such, is within 
the jurisdiction of the federal cir- 
euit court. International Trust Co. 
vi) Weeks, 203 U. S..364, 27 SCt 69, 
i) ie ed, 224 [aff 139 Fed..5, 71 CCA 
417]. 
98. Jud. Code (1911) § 24 subd 16; 
Smithson v. Hubbell, 81 Fed. 593. 
99. Herrmann v. Edwards, 238 U. 
S. 107, 35. SCt 839, 59 L...ed. 1224; 
Petri v. Commercial Bank, 142 U. 
S. 644, 12 SCt. 325, 35 L. ed. 1144; 
Whittemore v. Amoskeag Nat. Bank, 
U4. Ss 527, 10 SCt 592, 33. L. ed. 
1002; Wichita Nat. Bank v. Smith, 
72 Fed. 568, 19 CCA 42; Auburn Sav. 
Bank v. Hayes, 61 Fed. 911; Walker 
v. Windsor Nat. Bank, 56 Fed. 76, 
5 CCA 421; Union Nat. Bank v. Mil- 
ler, 15 Fed. 703. 
{a] Thus a suit by a national 
bank against a county treasurer, to 
enjoin the collection of an excessive 
tax upon its personal property, al- 
leged to be made in violation of the 
act of congress permitting the state 
to tax national banks, presents a 
case arising under a law of congress, 
and is, therefore, maintainable in a 
federal court. Union Nat. Bank vy. 
Miller, 15 Fed. 703. See also Sioux 
Falls Nat. Bank v. Swenson, 48 Fed. 
621 (validity of tax on bank under 
Rev. St. § 5219). 
[b] A suit by a national bank 
against its former managing officers 
to charge them with losses sustained 
. by reason of their having made loans 
to one individual in excess of 10 per 
cent of the capital stock, and other 
loans without personal security, in 
violation of the national banking 
statutes, the right of recovery being 
claimed under Rev. St. § 5239, is one 
arising under the laws of the United 
States. National Bank of Commerce 
v. Wade, 84 Fed. 10. 

[ec] Stockholders’ bill against di- 


For later cases, developments and changes in the law see cumulative Annotations, 


FEDERAL COURTS 


The statute left 


The 
It 


rectors.—“‘In the absence of a Fed- 
eral controversy concerning the in- 
terpretation of some provision of the 
National Bank Act raising what 
might be considered by analogy a 
Federal question in the sense of 
§ 709, Rev. Stat., a mere assertion of 
liability on the part of directors for 
wrongs for which they might be re- 
sponsible at common law, afforded 
no basis for jurisdiction.’”’ Herrmann 
v. Edwards, 238 U. S. 107, 112, 35 SCt 
839, 59 L. ed, 1224 [foll Whittemore 
v. Amoskeag Nat. Bank, 134 U. S. 
527,.L0, 5G O92) Bea mae CO), 10020 

{d] An action on the official bond 
of its cashier, brought by a national 
bank, arises under the laws of the 
United States and the federal courts 
have jurisdiction. Walker v. Wind- 
sor Nat. Bank, 56 Fed. 76, 5 CCA 421, 

1. Ex p. Jones, 164 U. S. 691, 17 
SCt 222, 41 L. ed. 601; Petri v. Com- 
mercial Nat. Bank, 142 U. S. 644, 12 
SCt 325, 35 L. ed. 1144; Danahy v. 
Denison Nat. Bank, 64 Fed. 148, 12 
CCA 75; Grand Haven First Nat. 
Bank v. Forest, 40 Fed. 705. See 
also Banks and Banking § 801 text 
and notes 94, 95. 

Diverse citizenship as ground of 
jurisdiction see infra §§ 59-76. 

2. Leather Mfrs’ Bank v. Cooper, 
120 Uy iS: 778, 7 SCE 777, -30_L. ed, 826; 
See also cases supra notes 99,1. 

“So far as the mere source of its 
incorporation rendered suits to which 
a national bank might be a party, 
cognizable by the Circuit Courts, that 
was taken away, but the jurisdiction 
which those courts might exercise in 
such suits when arising between citi- 
zens of different States or under the 
Constitution or laws of the United 
States, except in that respect, re- 
mained unchanged.” Petri v. Com- 
mercial Nat. Bank, 142 U. S. 644, 649, 
12 SCt :325,-35 Li. ed. 144. 

‘It follows that a national bank 
cannot, in virtue of any corporate 
right, sue in a federal court. But, 
like other banks, and citizens, it may 
thus sue whenever the subject-mat- 
ter of litigation involves some ele- 
ment of federal jurisdiction of which 
a federal court. may, under the law, 
take judicial cognizance.” Union 
Nat. Bank v. Miller. 15 Fed. 703, 704. 

3. George v. Wallace, 135 Fed. 286, 
68 CCA 40 [aff 201 U. S. 230, 244, 26 
SCt 495, 498, 50 L. ed. 7381. 

4. Frenzer vy. Wallace, 201 U.S. 
244, 26 SCt 498, 50 L. ed. 742; Wyman 
v. Wallace, 201 U. S. 230, 26 SCt 495, 
50 L. ed. 738 [aff 135 Fed. 286, 68 
CCA 40]. f 

5. Rankin v. Herod, 130 Fed. 390; 
Stephens vy. Bernays, 44 Fed. 642; 
McConville v. Gimloure, 36 Fed. 277, 
1 LRA 498; Armstrong v. Trautman, 
36 Fed. 275; Hendee v. Connecticut, 
ates R. Co., 26 Fed. 677, 23 Blatchf. 


“It is argued that the receiver has 


; ~‘ is 46° 


imposed upon them by federal statutes,* nor does 
it preclude jurisdiction of suits by receivers or 
statutory agents of such banks.® 

An action by or against a receiver of a national 
bank, appointed under the Banking Act, is an action 
arising under the laws of the United States, because 
the act of congress creates his office, grants his 
rights and powers, and imposes his duties. 
absence of this act there would be no such receiver, 
and no suits against him could arise. 
by or against him necessarily involves the exercise 
of some of his rights, or the proper discharge of 
some of his duties and invokes a consideration of 
the proper construction and effect of the laws of 
the United States from which he derives them. For 
these reasons, in contemplation of law, every action 
by or against him arises under the laws of the 
United States. The same reasons bring actions by 
or against a stockholders’ agent under the same 


In the 


Every action 


no greater rights than the bank, and 
merely represents it, and that, there- 
fore, the jurisdiction is the same 
as and not other than it would have 
been if the bank, while doing busi- 
ness, had brought the suit. This ar- 
gument appears well enough found- 
ed, to the extent that the receiver 
stands upon and represents merely 
the rights of the bank as to the 
matter in controversy, Metropolis 
Nat. Bank y. Kennedy, 17 Wall. (U. 
S.) 19, 21 I. ed. 554; Bethel First 
Nat. Bank v. Pahquioque Nat. Bank, 
14 Wall. (U._S°) 383, 20. . “eds 840. 
But this does not determine the full 
meaning of the act of 1882. The pur- 
pose of that act appears to be to 
put national banks, as such, in the 
Same situation as state banks, for 
the purposes of suing and being sued. 
No state bank, nor other bank not a 
national bank, could be in the situa- 
tion in which this bank is. It is 
wholly in the hands of the orator, as 
a receiver, for the purpose of having 
its affairs wound up, and is not do- 
ing and cannot do any business what- - 
ever anywhere. It was brought into 
this condition by proceedings under 
the laws of the United States. The 
orator Was appointed to his position 
as receiver by an officer of the United 
States, and is himself an officer of 
the United States, and acts as such 
in bringing this suit. Stanton v. 
Wilkeson, 22 F. Cas. No. 13,299. 8 
Ben. 3857; Price y. Abbott, 17 Fed. 
506. A suit in behalf of a corpora- 
tion created by act of congress arises 
under the laws of the United States. 
although the cause of action itself 
is founded on the common law or 
other statutes. Osborn v. U. S. Bank, 
oS Wheat. (U.S!) 738" 6. tr ed: 204: 
Hughes vy. Northern Pac. R. Cor; 8 
Fed. 106, 9 Sawy. 313; Union Pac. R. 
Co. v. Myers, 115 U. 8. 1, 5 SCt 1113, 
29 Li. ed. 319. The right of the orator 
to sue arises in the same manner. 
He cannot proceed at all without in- 
voking the aid of laws of the United 


States.” Hendee v. Connecticut, et 
R, Co. 26 Fed. 677, 678, 23 Blatch?. 
[a] Suits brought against private 


persons after a national bank h 
been found to be insolvent, and or 
the exclusive benefit of its creditors, 
by a receiver, in whom its’ whole 
property has been vested by opera- 
tion of law, do not come within the 
letter or the reason of this proviso. 
Price v. Abbott, 17 Fed. 506. 

6. Auten vy. U. S. National Bank, 
174 W. 4S... 125, 19 "SCt 628° 49° Tiled: 
920; In re Chetwood, 165 U. S. 443, 
17 SCt 385, 41 L. ed. 782; Gibson v. 
Peters, 150 U. S. 342, 14 SCt 134, 37 
L. ed. 1104; Kennedy v. Gibson, 8 
Wall. (U. S.) 498, 19 L. ed. 476: Kirk- 
land v. Knox, 230 Fed. 806, 145 CCA 
116; Bates v. Dresser, 229 Fed. 772: 
Murray v. Chambers, 151 Fed. 142: 


same title, page and note number, 


§§ 46-47] 


rule.? 


in this class of cases.° 


Weeks v. International Trust Co., 
125 Fed. 370, 60 CCA 236 [rev 116 
Fed. 898, and writ of error dism 193 
U. S. 667, 24 SCt 853, 48 L. ed. 839]; 


Since his conduct as agent must be regu- 
lated and tried by these laws, every action by or 
against a stockholders’ agent chosen under this act 
of congress invokes the consideration of, and arises 
under, the laws of the United States.8 No diversity 
of citizenship is required to support the jurisdiction 
Under the statute expressly 
conferring jurisdiction of suits by officers of the 
United States authorized by law to sue,?° the fed- 
eral courts have jurisdiction of suits by receivers 
of national banks,!! or agents appointed pursuant 
to statute to take the place of receivers,!2 such re- 
ceivers or agents being officers of the United States 
within the meaning of the statute.- Suits by re- 
ceivers or agents being thus expressly authorized, 
without limitation, the jurisdiction does not depend 
upon the amount in controversy. 


Earle v. McCartney, 109 Fed. 13 [aff | 


115 Wed. 462, 53 CCA 392];. North 
Dakota Guarantee Co. v. Hanway, 104 
Fed. 369, 44 CCA 312; McDonald v. 
Nebraska, 101 Fed. 171, 41 CCA 278; 
Gilbert v. McNulta, 96 Fed. 83; Bow- 
man y. Harris, 95 Fed. 917; Myers v. 
Hettinger, 94 Fed. 370, 37 CCA 369 
{aff 81 Fed. 805]; Brown v. Smith, 
88 Fed. 565; Snohomish County v. 
Puget Sound Nat. Bank, 81 Fed. 518; 
Thompson v. German Ins. Co., 
Fed. 892; Short v. Hepburn, 75 Fed. 
113, 21 CCA 252; Bartley v. Hayden, 
74 Fed. 913; Wardens, etc., St. Luke’s 
Church v. Sowles, 51 Fed. 609; Grant 
v. Spokane Nat. Bank, 47 Fed. 673; 
Armstrong v. Trautman, 36 Fed. 275; 
Hendee v. Connecticut, ete. R. Co., 
26 Fed. 677, 23 Blatchf. 453. : 
_[a] Rule applied.—The question 
whether a savings bank should be 
paid in full by an insolvent national 
bank, pursuant to the state law (N. 
Y. L. [1882] c 409 § 282; Elmira Sav. 
Bank v. Davis, 73 Hun 357, 26 NYS 
200), or pro rata, as provided by Rev. 


St. §§ 5236, 5242, is a controversy 
“arising under the laws of_ the 
United States.” Auburn Say. Bank 


v. Hayes, 61 Fed. 911 [dist Tehan v. 
First Nat. Bank, 39 Fed. 577]. 

[b] Sale of interest of receiver.— 
When the jurisdiction of a federal 
court in an action by the receiver 
of a national bank depends solely 
on the official character of plaintiff 
as such receiver, such jurisdiction 1s 
lost by a sale and transfer by plain- 
tiff of all his interests in the sub- 
ject matter of the litigation. Weaver 
v. Kelly, 92 Fed. 417, 34 CCA 423. 

7, North Dakota Guarantee Co. Vv. 
Hanway, 104 Fed. 369, 371, 44 CCA 
312. sin 

“At a certain point in the adminis- 
tration of the trust the act of con- 
gress empowers the shareholders of 
a national bank to determine by bal- 
lot ‘whether the receiver shall be 
continued and shall wind up the af- 
fairs of the association, or whether 
an agent shall be elected for that 
purpose.’ If they vote to continue 
the receiver, subsequent actions by 
or against him arise under the laws 
of the United States. If they vote 
to choose an agent for the same pur- 
pose under the same laws, it is diffi- 
cult to perceive why actions by or 
against him do not also arise under 
the laws of the United States. 
North Dakota Guarantee Co. v. Han- 


ay, supra. 

ea North Daketa: Guarantes Cons. 
ay, 104 Fed. ‘ 

ee ten vy. U. S. National Bank, 

174 U. S. 125, 19 SCt 628, 43 L. ed. 

920; Murray v. Chambers, 151 Fed. 

142; Weeks. v.. International Trust 


125 Fed, 370, 60 CCA 236 [rev 
error dism 
L. ed. 


Co., ) 
116 Fed. 898, and writ of 
198 U. S. 667, 24 SCt 853, 48 


[25 C. J.—24] 


ed, 220; Pope 


FEDERAL COURTS 


[§ 47] 
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839]; McCartney v. Earle, 115 Fed. 
462, 53 L. ed. 392; Earle v. McCart- 
ney, 109 Fed. 13 [aff 115 Fed. 462, 
53 CCA 392]; Myers v. Hettinger, 94 
Fed. 370, 37 CCA 369 [aff 81 Fed. 
805]; Short v. Hepburn, 75 Fed. 113, 
21 CCA 252; Bartley v. Hayden, 74 
ae 913; Fisher v. Yoder, 53 Fed. 

65. 

Diversity of citizenship see infra 
§§ 59-76. 

10. See supra § 43, 

11. Rankin v. Herod, 140 Fed. 661; 
Schofield v. Palmer, 134 Fed. 753; 
Rankin v. Herod, 130 Fed. 390; Brown 
v. Smith, 88 Fed. 565; Fisher v. 
Yoder, 53 Fed. 565; Yardley v. Dick- 
son, 47 Fed. 835; Stephens v. Ber- 
nays, 41 Fed, 401, 44 Fed. 642; Mc- 
Conville v. Gilmour, 36 Fed. 277, 1 
LRA 498; Armstrong v. Trautman, 
36 Fed. 275; Hendee v. Connecticut, 
ete., R. Co., 26 Fed. 677, 23 Blatchf. 
453: Price v. Abbott, 17 Fed. 506; 
Frelinghuysen v. Baldwin, 12 Fed. 
395; Platt v. Beach, 19 F. Cas. No. 
11,215, 2 Ben. 303; Stanton v. Wilke- 
son, 22 F. Cas. No. 13,299, 8 Ben. SOL. 

12. McConville v. Gilmour, 36 Fed. 
OUT aA Taw A: 498, 

13. } 
142; Myers v. Hettinger, 
37 CCA: 369;. Hallam, v. 


94 Fed. 370, 
Tillinghast, 


Murray v. Chambers, 151 Fed. | 


[25C.J.] 737 


such officers are not within this express grant of 
jurisdiction,* but rest upon the general grant ,of 
jurisdiction in cases arising under the constitution 
or laws of the United States,!® and as this general 
grant of jurisdiction is limited to cases in which 
the specified amount is in controversy '® such suits 
must involve the prescribed amount, or the federal 
courts will have no jurisdiction.17 

S. Actions by or against Receivers Ap- 
pointed by Federal Courts. An action by or against 
a federal receiver is not one arising under the con- 
stitution or laws of the United States merely because 
the receiver was appointed by a federal court, where 
the appointment was under the general equity pow- 
ers of the court and not pursuant to any provision 
in the constitution or acts of congress.!® 
expressions in earlier cases 19 must be deemed over- 


Contrary 


tional R. Bldg., etc., Assoc., 123 Fed. 
744; Marrs v. Felton, 102 Fed. 775; 
Monnett v. Columbus, ete, R. Co., 
26 Oh. Cir. Ct. 469. 

“The question is whether the bare 
fact that the appointment of this re- 
ceiver was by a Federal court makes 
all actions against him cases arising 
under the Constitution or laws of 
the United States, notwithstanding 
he was appointed under the general 
equity powers of courts of chancery, 
and not under any provision of that 
Constitution or of those laws; and 
that his liability depends on general 
law, and his defence does not rest 
on any act of Congress. We are of 
Opinion that this question must be 
answered in the negative, and that 
this has been heretofore so deter- 
mined as the Circuit Court of Ap- 
peals properly held in this case. 
Bausman v. Dixon, 173 U. S. 113, 19 
SCt 316, 43 L. ed. 633; Pope v. Louis- 
wille,.-ete,, RR. Co.,.. 173) UO. Sev b%3n 19 
SCt 500, 43 L. ed. 814; McKenna v. 
Simpson, 129 U. S. 506, 9 SCt 365, 
82 L. ed. 771; Provident Sav. L. As- 
sur. Society v.,Ford, 114 U. S. 635, 
5 SCt 1104, 29 L. ed. 261.” Gable- 
man: WV... Peoria, etc.,.. Rs .Cos- 49 se 
S. 335, 340, 21 SCt 171, 45 L. ed. 220. 

“We cannot accept the suggestion 


75 Wed. 849; Yardley v. Dickson, 47, that the mere order of a Federal 


Fed. 835; McConville v. Gilmour, 
Fed. 277, 1 LRA, 498; Armstrong v. 
Trautman, 36 Fed. 275; Armstrong 
vy. Elltesohn, 36 Fed. 209; Price v. 
Abbott, 17 Fed. 506. But see Rankin 
v. Herod, 130 Fed. 390 {foll Rankin 
v. Herod, 140 Fed. 661] (holding that 
under Rev. St. § 629 (3) the amount 
in controversy was immaterial, but 
that it is otherwise under later acts); 
Thompson v. German. Ins. Co., 
Fed. 892 (where jurisdiction was 
rested on ground that case arose un- 
der the laws of the United States, 
and the court seemed of the opinion 
that it was necessary to have the 
required amount in controversy, no 
reference was made to the uncondi- 
tional grant of jurisdiction of suits 
by officers. and the point is mere. 
dictum as the amount in controversy 
was sufficient in any view). 


14. See supra § 43. 
15. See supra text and note 99. 
16. Jud. Code § 24 (11). ; 
Amount in controversy see infra 
50. 

oa. Gilbert v. MecNulta, 96 Fed. 


; Smithson v. Hubbell, 81 Fed. 593; 
Been vy. Tillinghast, 75 Fed. 849; 
Bartley v. Hayden, 74 Fed. 913. 
18. Gableman v. Peoria, etc., 5 
Go. 179: U.S. 335, 21: SCt 171, 45 L. 
i Vv. B20 US ie ee 
Go, 173. UsS2 573,19, SCt . : 
ed. 814; Blevins v. Hines, 264 Fed. 
1005; Dale v. Smith, 182 Fed. 360; 
Wrightsville Hardware Co. v. Hard- 
ware, etc, Mfg. Co., 180 Fed. 586; 
Love v. Louisville, etc, R. Co., 178 
Fed. 507; Rural Home Tel. Co. Vv. 
Powers, 176 Fed. 986; Pepper v. Rog- 
ers, 128 Fed. 987; Bottom v. Na- 


court, sitting in chancery, appointing 
a receiver on a creditor’s bill, not 
only enables the receiver to invoke 
Federal jurisdiction, but to do this 
independently on the ground of jur- 
isdiction of the suit in which the 
order was entered, and thereby af- 
fect the finality of devrees in the Cir- 
cuit Court of Appeals in proceedings 
taken by him, ... The order, as such, 
created no liability against defend- 
ants, nor did it tend in any degree 
to establish the receiver’s right to a 
money decree, nor to any other rem- 
edy prayed for in the amended bill. 
The liability of defendant arose un- 
der general law, and was neither 
ereated nor arose under the Consti- 
tution or laws of the United States.” 
Pope v. Louisville, ete., R. Co., 173 
eg 573, 578, 19 SCt 500, 48 L. ed. 

“Such cases arise under the con- 
stitution or laws of the United States 
only where the receiver is appointed 
under a statute of the United States, 
as in cases of national banks or for 
corporations created by the laws of 
the United States, such as soldiers’ 
homes and. Pacific Railroad Com- 
panies, and not where a_ federal 
court, merely in the exercise of its 
genera] jurisdiction, has appointed a 
receiver for a corporation not exist- 
ing under federal law.” Marrs v. 
Felton, 102 Fed. 775, 777 [quot Rural 
Home Tel, Co. v. Powers, 176 Fed. 
986, 988]. 

19. Winters v. Drake, 102 
545; Tompkins v. MacLeod, 96 
927; Gilmore v. Herrick, 93 Fed. 
Pitkins v. Cowen, 91 Fed. 599; 
Wert County v. Peirce, 90 Fed. 
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ruled,?° unless limited in application to cases by 
or: against receivers of federal corporations,” or to 
cases within the ancillary jurisdiction of the fed- 
The order’ of appointment is not 
equivalent to a law of the United States,?* and does 
not of itself create a federal question.?4 
is such a receiver an officer of the United States,?5 
within the rule that cases against United States 
officers as such, or on their official bonds, are with- 
in the federal jurisdiction as cases arising under 
the laws of the United States;?* and accordingly, 
the rule as to receivers of national banks 27 has no 
application to federal equity receivers.28 But such | 


eral courts.2? 


Gableman v. Peoria, etc., R. Co., 82 
Fed. 790; Ray v. Peirce, 81 Fed. 881; 
Lund v. Chicago, etc., R. Co., 78 Fed. 
385; Keihl v. South Bend, 76 Fed. 
921, 22 CCA 618, 36 LRA 228; Wash- 
ington v. Northern Pac. R, Co., 175 
Fed. 333; Landers v. Felton, 73 Fed. 
311; Bausman vy. Denny, 73 Fed. 69; 
Jewett v. Whitcomb, 69 Fed. 417; 
Central Trust Co. v. East Tennessee, 
ete., R. Co., 59 Fed. 523; Evans v. 
Dillingham, 43 Fed. 177; St. Louis, 
ete., R. Co. v. Trigg, 63 Ark. 536, 40 
SW 579; Hardwick v. Kean, 95 Ky. 
563, 26 SW 589; Rouse v. Hornsby, 
161. WS. bss,, 16 SCt 610, 40 L. ed. 
817 (where the court incidentally, 
and possibly not authoritatively, as 
the question was not involved, re- 
marked that “if, as is said, the inter- 
venor, the railroad company, and the 
receivers were all citizens of Kansas, 
and this had been an action at law 
and not a petition of intervention in 
the equity suit, the jurisdiction of 
the Circuit Court would neverthe- 
less have been maintainable on the 
ground that it was one arising under 
the Constitution and laws of the 
United States, in that the receivers 
were appointed by the Circuit Court 
and derived their power from and 
discharged their duties subject to 
those orders, and the right to ‘sue 
‘them as such, without leave of the 
court which appointed them, was 
conferred by section three of the 


act. of March 3, -188%,° ¢°373, 24 
Stat. ope. (lexas,etc:, Ro Co! v.' Cox, 
feo vO. s. 593, 12° SCt' 905, 36 L. ed 


829; Tennessee v. Union, etc., Bank, 
Bey S. 454, 14 SCt 654, 38 L. ed. 

20. See cases supra note 18. 

“Cases like Central Trust Co. v. 
Hast Tennessee, etc., R. Co., 59 Fed. 
523, and several others cited in 
argument which seem to rule the 
other way, were decided prior to the 
‘decision in the Gableman_ Case 
[Gableman v. Peoria, ete., R. Co., 
ioe TS. oso, 20 St. 71, 46) Ted. 
220], and, so far as inconsistent with 
the latter, must be regarded as over- 
ruled by it.” Rural Home Tel. Co. 
v. Powers, 176 Fed. 986, 989. 

21. See infra text and note 36, 

22. See infra text and note 29. 

Ancillary jurisdiction .generally see 
supra § 138. 

23. Gableman v. Peoria, ete. R. 
COn Oe oots el Ot td, 45a. 
ed. 220; Marrs v. Felton, 102 Fed. 775. 

“Tt is impossible to hold that these 
orders of appointment were equiva- 
lent to laws of the United States 
within the meaning of the Constitu- 
tion.” Pope v. Louisville, ete, R. 
Co., 173 U. S. 578, 589, 19 SCt 500, 
43 L. ed. 814. 

24. Gableman v. Peoria, etc. R. 
Coys 7 o i Sy seb) 2 (SCUN yl, 45 GL. 
ed. 220; Bausman v. Dixon, 173 U. 
S. 113, 19 SCt 316, 43 L. ed. 633. 

25. Gableman v. Peoria, etc, R. 
Coreaig Us Se joao) 2k Ct. lind, tos ba. 
ed. 220; Pope v. Louisville, ete., R. 
oe BS U. S. 573, 19 SCt 500,-43 2. 
ed, 


26. See supra § 43. 
27. See supra § 46. 
28. Pope v. Louisville, ete, R. 


e 
Co., 173 U. S. 573,°19 SCt 500, 43 L. 
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Gableman vy. Peoria, etc, R. 
Cols h79 WeeS: 835; Ze Stig th, 454h. 
ed. 220; Pops v, Louisville, ete., R. 
Collis U.S, ores Lo SCr, 500) (43" Tu: 
ed. 814; White v.’Ewing, i159 U.S. 
36, 15 SCt 1018, 40 L. ed. 67; Odell 
v. H. Batterman Co., 217 Fed. 305; 
Buckhannon, ete., R. Co. v. Davis, 
1385 Fed. 707, 68 CCA 345; Marrs v. 
Felton, 102 Fed. 775; Gableman v. 
Peoria, ete., R. Co} 101 ‘Fed: 1; 41 
CCA 160; Toledo, ete., R. Co. v. Con- 
tinental Trust Co., 95 Fed. 497, 36 
CCA 155; Metropolitan Trust Co. v. 
Columbus, etc., R. Co., 93 Fed, 689; 
Ledoux vy. La Bee, 83 Fed. 761; Comp- 
ton vy. Jesup, 68 Fed.’ 263, 15 CCA 
397; In re Barnard, 61 Fed. 531. 

“It is established beyond contro- 
versy that when the Circuit Court 
of the United States has obtained 
jurisdiction over a corporation by 
the filing of creditors’ bill and the 
appointment of a receiver any suit 
by or against the receiver in the 
course of the winding up of such 
corporation, whether for the collec- 
tion of his assets or for the defense 
of its property rights, must be re- 
garded as ancillary to the main 
cause, and is cognizable in the Cir- 
cuit Court, regardless either of the 
citizenship of the parties or the 
amount in controversy.” Alexander 
v. Southern Home Bldg., ete., Assoc, 
120 Fed. 963, 964. 

“When an action or suit is com- 
menced by a receiver, appointed by 
a Circuit Court, to accomplish the 
ends sought and directed by the suit 
in which the appointment was made, 
such action or suit is regarded as an- 
cillary so far as the jurisdiction of 
the Circuit Court as a court of the 
United States is concerned; and we 
have repeatedly held that jurisdic- 
tion of these subordinate actions or 
suits is to be attributed to the jur- 
isdiction on which the main suit 
rested; and hence that where juris- 
diction of the main suit is predi- 
cated on diversity of citizenship, and 
the decree therein is. therefore, made 
final in the Circuit Court of Appeals, 
the judgments and decrees in the an- 
cillary litigation are also final.” Pope 
Vn, OUTS Ville! ete, eR o Cow Ni aee Wh. 
S. 5033001 wo Set 500) 43) tied sid. 

Sins Whitey. Cewine 159 Weis. 36, 
39, 15 SCt 1018, 40 L. ed. 67, the court 
said that a suit against a receiver— 
‘in the course of the winding up of 
such corporation, whether for the 
collection of its assets or for the de- 
fense of its property rights, must be 
regarded as ancillary to the main 
suit, and as cognizable in the. Cir- 
cuit Court, regardless either of the 
citizenship of the parties, or of the 
amount in controversy.’ By this it 
was not meant that the jurisdiction 
of actions against the receiver in the 
court in which he was appointed is 
confined to actions for the recovery 
of debts which existed at the time 
when he was appointed, and as in- 
cidental to the distribution of the 
property in the hands of the receiver, 
for in McNulta yv. Lochridge, 141 U. 
S. 327, 332, 12 SCt 11, 35 L. ed. 796, 
the court said: ‘Actions against the 
receiver are in law actions against 


‘“ 


actions may be brought in the federal court as 
ancillary to the original suit in which the receiver 
was appointed,?® regardless either of the existence 
of a federal question,*® the citizenship of the par- 
ties,2! or of the amount in controversy,*? the juris- 
diction being dependent upon the jurisdiction of the 
The jurisdiction of suits by or against 
corporations created by act of congress,** other 
than railroad vorporations since the act of Jan. 28, 
1915 85 extends to suits by or against receivers of 
such corporations, since the receiver stands in the 
place of the corporation.*® 


the receivership, or the funds in the 
hands of the receiver, and his con- 
tracts, misfeasances, \negligences, 
and liabilities are official and not 
personal, and judgments against him 
as receiver are payable only from 
the funds in his hands.’ The doc- 
trine of these decisions was: applied 
in Gray v. Grand Trunk Western R 
Co., 156° Fed. 736, 84° CCA 392 [cer- 
tiorari den 207 U. S. 594; 28 SCt 260. 
52 L. ed. 356]; Hanlon y. Smith. 175 
Fed. 192, and Smith vy. Jones Lur- 
ber, etc., Co., 200 Fed. 647.. The rule 
established by those and other de- 
cisions is that, while actions against 


receivers may be brought in the 
state courts, they may also be 
brought in the court in which the 


receiver was appointed, and that, not- 
withstanding that no federal ques- 
tion is involved, and there is no di- 
versity of citizenship, those courts 
have jurisdiction upon the ground 
that the actions are ancillary to 
the original suit, and that the judg- 
ments recoverable therein are pay- 
able from the property or funds in 
the course of administration. Gabie- 
man-v. Peoria; ete. *R.- Co.) 179=te 3S, 
335-342, 21 SCt 171,45 Li ed. | 220,” 
Betts vy. Bisher, 213 Fed. 581, 582, 
130 CCA. 161. 

30. Betts v. Bisher, 213 Fed. 581, 
130 COAL EN: 

31. White v. Ewing, 159 U. S. 36, 
15 SCt 1018, 40 L. ed. 67; Ex p. Tyler, 
149 WS 164, Te SCt 7 Sihnwa7: mu cnet 
689; Missouri Pac. R. Co. v. Mette, 
261 Fed. 755; Glenwood Irr. Co. v. 
Vallery, 248 Fed. 483, 160 CCA 493: 
Kirkland v. Knox, 230 Fed. 806, 145 
CCA 116; St. Bernard v. Shane, 220 
Fed. 852, 135 CCA 399; Cobb v. Ser- 
tic, 218 Fed. 320, 134 CCA 116: Betts 
v. Bisher, 218 Fed. 581, 130 CCA Loe 
Bluefields SS. Ca, v. Steele, 184 Fed. 
584, 106 CCA 564; Brown y. Alleback, 
156 Fed. 697; Bottom vy. National R. 
Bldg., etce., Assoc., 123 Fed. 744; Alex- 
ander v. Southern Home Bldg., etc., 


Assoc., 120 Fed. 963; Brookfield v. 
Hecker, 118 Fed. 942; Bowman vy. 
Harris, 95 Wed. 917; Bausman v. 


Denny, 73 Fed. 69. 

32. White v. Ewing, 159 U. S. 36. 
15 SCt 1018, 40 L. ed. 67; Kirkland 
v. Knox, 230 Fed. 806, 145 CCA 116; 
Brown v. Alleback, 156 Fed. 697; 
Alexander -v. Southern Home Bidg., 
etc., Assoc.. 120 Fed. 963; Bowman 
v. Harris, 95 Fed. 917. 

33. Gableman v. Peoria, ete. R. 
Co., 179 U. S. 385 24) SCt. 17d. 45, 
ed. 220; Pope v. Louisville, etc.. R. 
Co., 173 U. S. 578, 19 SCt 500, 43 L, 
ed. 814; White v. Ewing, 159 U. §S. 
36, 15 SCt 1018, 40 Li. ed. 67; And 
cases Supra notes 30-32. ; 

Ancillary federal jurisdiction see 
supra § 138. , 

34. See supra § 45. 

oc pee supra § 45, : 

n re Dunn, 212 U. S. 374, 29 
SCt 299, 53 L. ed. 558: Chicago, etc., 
R. Co. v. Martin, 178 U. S. 245; 20 
SCt 854. 44 °L. ed. 1055;. Pope v. 
Louisvile, etc.,) RiCo, aie, Wa seerey 
19 SCt 500, 43 L, ed. 814; Texas. etc., 
Ri? Co. vi Cox 145 Use 593, 12: SCt 
905, 36 L. ed. 829; Butler v. Na- 
tional Home for Disabled Volunteer 
Soldiers, 144 U. S. 64, 12 SCt 581, 36 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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IV. JURISDICTION DEPENDENT ON CITIZENSHIP OR CHARACTER OF PARTIES 37 


[§ 48] A. Cases Affecting Ambassadors, Public 
The federal judicial power 
extends ‘‘to all cases affecting ambassadors, or other 
public ministers and consuls,’’ *8 and the supreme 
court has original jurisdiction in all such cases.39 
But this constitutional grant of original jurisdiction 
to the supreme court does not prevent congress from 
granting a concurrent jurisdiction to other federal 
courts,*® or from permitting state courts to exercise 
By statute the district 
court is given jurisdiction of all suits against con- 
suls and vice consuls,*? but not of suits or proceed- 
ings against ambassadors or other public ministers, 
or their domestics or domestic servants,** jurisdic- 
tion of which is exclusively in the supreme court.44 
The grant of jurisdiction in the case of ministers 
and consuls is limited to those of foreign govern- 
ments accredited to the United States; it has no 


Ministers, or Consuls. 


a coneurrent jurisdiction.*! 


Beeds 3465,- union Pac.» Ry uCo: . ve 
Myers, 115 U. S. 1, 5 SCt 1113, 29 L. 


ed. 319; Rural Home Tel. Co, _v. 
Powers, 176 Fed. 986 (explaining 
cases). 


37. Actions by or against: 
National banks or receivers thereof 
see supra § 46. ¢ 
Officers or agents of United States 
see supra § 43. : 
Receivers appointed by United States 
courts see supra § 47. 
United States corporations see supra 
45 


gs. U. S. Const. art III § 2. 

30. U. .S. Const. art IIL § 2; Jud. 
Code § 233. e 

Original jurisdiction of supreme 
court see infra §§ 191-199. 

40. Bors v. Preston, 111 U. S. 252, 
4 SCt 407, 28 lL. ed. 419; Pooley v. 
Luco, 76 Fed. 146; Gittings v. Craw- 
ford, 10 F. Cas. No. 5,465, Taney 99 
Graham v. Stucken, 10 F. Cas. No. 
5,677, 4 Blatehf. 50; U. S. v. Ravara, 
27 F. Cas. No. 16,122, 2 Dall. 297; 
Mannhardt v. Soderstrom, 1 Binn. 


cr Loss 
aie Wilcox v. Luco, 118 Cal. 639, 
45 P 676, 50 P 758, 62 AmSR 305, 45 
DRA 579. 


concurrent and exclusive jurisdic- 
Kon of state and federal courts see 
Courts §§ 631-654. 

450 Jud. (Code <§ 24. (18); In re 
Baiz, 135 U. S. 403, 10 SCt 854, 34 L. 
ed. 222; Bors v. Preston, Til oS. 
252, 4 SCt 407, 28 L. ed. 419; Davis 
V7. packats, a Pot = 
ed. 684; Pooley v. lLuco, 
Pooley v. Luco, 72 Fed. 561; Fro- 
ment v. Duclos, 30 Fed. 385; Gittings 
vy. Crawford, 10 F. Cae: aaa Paee 

\1; Lorway Vv. ousada, 15 7 
- Gas. No. 8,517, 1 Lowell 77; McKay 
vy. Garcia, 16 F, Cas. No. . 8,844, 
6 Ben. 556; St. Luke’s Hospital Vv. 
Barclay, 22 F. Cas. No. 12-24 Lo 
Blatch?. 259; Rivera v. La Corres- 
pondencia, 8 Porto Rico Fed. 298. 

[a] Consul joined with other de- 
fendants.— (1) The consul’s privilege 
is not affected by the fact that he 
is joined with other defendants not 
entitled to the privilege. Valarino 
v. Thompson, N.Y. _576, Seld. 
41; Durand v. Halbach, 1 Miles (Pa.) 
46. (2) “The fact that the consul 
is impleaded with a citizen upon a 
joint contract will not give juris- 
diction to the state courts. Valarino 
yv. Thompson, supra. (3) Where con- 
sul is a necessary joint defendant, 
the federal court has jurisdiction 
over his codefendants. Froment v. 
Duclos, 30 Fed. 385. (4) Where a 
consul is not a necessary party, the 
federal court will not take jurisdic- 
tion merely because he is made a 
party. Amsterdam v. Puente, 3 
Porto Rico Fed. 447. (5) Where, in 
an action against a firm, one mem- 
ber of which is a foreign consul, it 
is held that the consul is not liable, 
and the only ground of federal juris- 
diction is the consular character of 


several states.4® 


one of defendants, the court’s juris- 
diction to give judgment against the 
other defendant fails. Bixby v. 
Janssen, 3 F. Cas. No. 1,452, 6 
Blatchf. 316. 

[ob] Under former statutes, juris- 
diction was likewise given to the 
district court; but where defendant 
consul was an alien, the former cir- 
suit court also had jurisdiction. Bors 
v. Preston, 111 U. S. 252, 4.SCt 407, 
28 L. ed. 419; Graham v. Stucken, 
10 F. Cas. No. 5,677, 4 Blatchf. 50; 
St. Luke’s Hospital v. Barclay, 21 
Er." Cas. No. 12,241, 3° Blatchf.. 259. 

43. In re Baiz, 135 U. S. 4038, 10 
SCt 854, 34 L. ed. 222. 

[a] An indictment for assault 
upon a public minister is not a case 
affecting a public minister within 
the meaning of the statute and the 
constitution. U. S. v. Ortega, 11 
Wheat. (U. S.) 467, 6 L. ed. 521. 

44. See infra § 193. 


45. Milward v. McSaul, 17 F. Cas. 
No. 9,624. 
[a] Reason for rule.—‘“‘A consul 


has no official character in his own 
country. He is no more than a pri- 
vate citizen in view of the laws of 
his own government, and is clothed 
with a privilege only in respect to 
the foreign nations where he repre- 
sents his government and exercises 
his consular functions, This must 
be clearly so on the principles which 
originate and guaranty his privilege. 
1 Kent, Comm. 41-45; 3 Story, Const. 
Law, 1652-1655. It results neces- 
sarily from the fact that he ac- 
quires no official character within 
the jurisdiction of our laws. That 
character is communicated 'to him 
on his recognition by the foreign 
government to which he is delegated 
and ccentinues only with the exercise 
of his functions there.” Milward v. 
McSaul, 17 F. Cas. No. 9,624. 

46. Jud. Code § 256. See Courts 
§ 633 text and note 82. 

“The jurisdiction of the federal 
courts over consuls and _ vice-con- 
suls has always been .exclusive of 
the state courts from the passage 
of the judiciary act of 1789 (1 St. at 


L. 76) until the act of February 
18, 1875, (8 St. at UL. 318; Rev. 
St. U. S. § 711).”’ Froment v. Duclos, 
30 Fed. 385. 


[a] Removal from consulax office 
after arrest but before hearing on 
habeas corpus.—Where a consul of 
Turkey was arrested upon a warrant 
issued by a@ city magistrate of the 
city of New York, and obtained a 
writ of habeas corpus from the 
United States district court, and 
afterward, but before the hearing on 
the writ in the district court, he 
was removed from his consular office, 
he was not entitled to a discharge, 
the court saying that a writ of 
habeas corpus was not like an action 
to recover damages for an unlawful 
arrest or commitment, and that if 
sufficient ground for the prisoner’s 


application to those holding appointment under au- 
thority of the United States.45 
cases the jurisdiction of the appropriate federal 
court is expressly made exclusive of the courts of the 


In all this class of 


Objection to the jurisdiction of a 


state court upon this ground cannot be waived and 
may be taken at any stage of the proceedings.‘ 
The terms ‘‘ambassadors’’ and ‘‘other public minis- 
ters’’ inelude all officers having diplomatic fune- 
tions,** as a chargé d’affaires,4® an attaché,®° a po- 
litical agent.®* It does not include a consul general 
acting as a temporary agency of the foreign govern- 
ment in the absence of a duly accredited diplomatic 
representative.®? 
ment is controlling on the question of the diploma- 
tic status of an individual claiming rights or priy- 
ileges as a foreign minister,®* and may be shown by 


The aetion cf the state depart- 


detention was shown he was not en- 
titled to be discharged for defects in 
the original arrest or commitment. 


Feng ene oe end is 166, U.S. 391; 

9 . ed. 1045 ff 

Fed. 751]. Lane 
47. Davis v. Packard, 7 Pet. (U. 


S.) 276, 8 L. ed. 684; Miller v. Van 
Loben Sels, 66 Cal. 341, 5 P 512; 
Valarino v. Thompson, 7 N. Y. 576, 
Seld. 41; Griffin v. Dominguez, 9 N. 
Y. Super. 656; Mannhardt vy. Soder- 
strom, 1 Binn. (Pa.) 188. 
[a] Reason for rule.—(1) The 
provisions of the constitution and 
statutes are founded on public pol- 
icy, and exemption from suit in a 


state court is not a personal privilege 
of the consul, but is the privilege 
of the country or government which 
he represents. Davis v. Packard, 7 
Pet. (U.S.) 276, 8 L. ed. 684; Miller 
v. Van Loben Sels, 66 Cal. 341, 5 P 
512, (2) “This exemption is neither 
his personal privilege nor the privi- 
lege of the state by which he was 
commissioned. It is not founded on 
the law of nations, or on any treaty 
between his government and that of 
this country. If it can be regarded 
as a privilege belonging to him or 
to his office, it is only because it se- 
cures to him the protection of the. 
national government, which is re- 
sponsible to his own for any viola- 
tion of his rights derived under the 
law of nations or from treaty, ... 
The object of this exclusion was to 
keep within the control of the fed- 
eral government, and subject to the 
authority of its courts, all cases and 
controversies which might in any 
degree affect our foreign relations. 
The United_ States government has 
an interest in maintaining this ex- 
clusive jurisdiction, for the .purpose 
of preventing it from being involved 
in controversies with foreign powers 
without its consent, and for acts not 
its own. But this is matter of in- 
ternal regulation between the gen- 
eral government and the _ several 
states, over which foreign govern- 
ments have no control. The exemp- 
tion of a consul from liability to be 
sued in‘a state court, if it can be 
called a ‘privilege, is not the privi- 
lege of the consul, or of his sover- 
eign, but of the United States gov- 
ernment; and therefore it can not 
be renounced by the consul.” Vala- 
rino v. Thompson, 7 N. Y. 576, 580, 
Seld. 41. 

48. 7 Op. Atty.-Gen. p 186. 

49. In re Baiz, 135 U. S. 408, 10 
SCt 854, 34 L. ed. 222. 

U. S. v. Benner, 24 F. Cas. No. 

14,568. 


SL. Hx, snitza, Lidge Si 166i 4 
SCt 698, 28 L. ed. 592 (semble). 

526.5.1n) re: Baiz, -135.0.-S.,4 0s yaehO 
SCt 854, 34 L. ed. 222 (sustaining 
jurisdiction of district court). 

53. In re Baiz, 135 U. S. 408, 10 
1 SCt 854, 34 L, ed. 222; Ex p. Hitz, 
111 U. S. 766, 4 SCt 698, 28 L. ed. 592, 


740 [25 C.J.) 


a certificate of the state department.54 


B. Controversies to 


[§ 49] 


States Is a Party.°> Under the constitution the judi- 
cial power of the United States extends to contro- 
versies to which the United States shall be a party,>* 
it being a matter of indifference whether the United 
States is a party plaintiff or defendant.®” 
Judicial Code *® the original jurisdiction of all suits 
of a civil nature, at common law or in equity, 
brought by the United States, formerly exercised by 
both the cireuit and district courts, is vested in the 
district court,°® and, so far as the United States 
has consented to be sued, jurisdiction of suits or 
claims against the United States is vested in the 
district court,°° concurrently with, the court of 
Controversies to which the United States 
is a party may also fall within the original jurisdic- 
tion of the supreme court,®? as where a state is the 
other party to the controversy.®* Jurisdiction upon 


claims.°t 


the ground that the United States 


54. In re Baiz, 135 U. S. 408, 10 
SCt 854, 34 L. ed. 222. 


55. See also United States [39 
Cyc 783]. 

56. Const. art III § 2. 

57. Minnesota v. Hitchcock, 185 
U. S. 378, 384, 22 SCt 650, 46 L. ed. 
954. 


“Tt could not fairly be adjudged 
that the judicial power of the United 
States extends to those cases in which 
the United States is a party plain- 
tiff and does not extend to those 
cases in which it is a party defend- 
ant.’”’ Minnesota v. Hitchcock, supra. 

58. ° Jud. ‘Code’ §' 24 (1). 

59. U. S. Fidelity, ete. Co. v. 
Kenyon, 204 U. S. 349, 27 SCt 381, 51 
i. ed. 516; U. S. v. Allen, 171 Fed. 
907; U. S. v. Rea-Read Mill, etc., Co., 
171 Fed. 501; Tennessee v. Hill, 60 
Fed. 1005, 9 CCA 326, 24 LRA 170. 

[a] Condemnation proceedings 
may be maintained by the United 
States in the federal courts. U. S. 
v. Oregon R., ete, Co., 16 Fed. 524 
[foll Kohl y. U. S., 91 U. S. 367, 23 
L. ed. 449]. 

[b] Jurisdiction of set-off by 
United States.—Under Rev. St. § 568, 
conferring on the United States dis- 
trict courts jurisdiction ‘‘in all suits 
at common law brought by the 
United States,” ete, the district 
eourt has jurisdiction of a _ set-off 
interposed by the United States to 
an action by a district attorney to 
recover fees brought under the act 
of congress March 38, 1887. Tuthill 
v.U. 'S., 38° Fed. 538: 

[ec] Suit as indorsee of note.— 
The United States may sue in the 
district court as indorsee of a prom- 
issory note, although both maker and 
payee were citizens of the same 
state. U.S. v. Greene, 26 F. Cas. No. 
15,258, 4 Mason 427. 

60. See infra § 348. 

“While the United States as a gov- 
ernment may not be sued without its 
consent, yet with its consent it may 
be sued, and the judicial power of 
the United States extends to such a 
controversy. Indeed, the whole jur- 
isdiction of the Court of Claims rests 
upon this proposition.” Minnesota 
v. Hitcheock, 185 U. S. 373, 386, 22 
SCt 650, 46 L. ed. 954. aan 

[a] State courts have no juris- 
diction of an action to which the 
United States iS a necessary party 
defendant. McKay v. Kalyton, 204 
UW. Ss 4585 27 SCt 346, 51 L. ed. 566; 
Little Bill v. Swanson, 64 Wash. 650, 
117 P 481. See also United States 
hase! KOS omaretieya 

61. See infra § 374 et seq. 

62. Original jurisdiction of su. 
preme court see infra § 191 et seq. 

638. Oregon v. Hitchcock, 202 UW. 
S. 60, 26 SCt 568, 50 L. ed. 985; Min- 
nesota v. Hitchcock, 185 U. S. 373, 
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Which United 


By the 


will operate.®® 


is a party does | dispute.7° 


22 SCt 650, 46 L. ed. 954; U. S. v. 
Texas, 148 U. S. 621, 12 SCt 488, 36 
16d. 28501620 Weel 16 .SOt cg 25: 
40 L. ed. 867. See also infra § 50 et 
seq. 

64. National Surety Co. v. Wash- 
ington Iron Works, 243 Fed. 260 [aff 
253 Hed. 622; 165 CCA 248]: U. S: v. 
Rea-Read Mill, etc., Co., 171 Fed. 501; 
Burrell v. U. S., 147 Fed. 44, 77 CCA 
308; U. S. v. Barrett, 135 Fed. 189. 

65. U. 8S. v. Rea-Read Mill, etce., 
Co., 171 Fed. 501. 

66. U. S. Fidelity, ete., Co. v. U. 
SS; 204 U.S, 349, 27 sct Ooi VOU. due 
ed. 516. Contra Burrell v. U. S., 147 
Med £447 eter ao Wn Seay n ieare 
rett, 135 Fed. 189; U. S. v. Sheridan, 
119 Fed. 236; U. S. v. Henderlong, 
100 Fed. 2. 

67. Kansas v. U. S., 204 U. S. 331, 
341, 27 SCt 388, 51 L. ed. 510; Min- 
nesota v. Hitchcock, 185 U. S. 373, 
385, 22 SCt 650, 46 L. ed. 954; Benton 
VV. Woolsey, 12)" Pet. €Us S). 27.9 
L. ed. 987; Westbrook v. Director 
Gen. of Railroads, 263 Fed. 211; Ten- 
nesee v. Hill, 60 Fed. 1005, 9 CCA 326, 
24 LRA 170. 

“If whether a suit is one against 
a State is to be determined, not by 
the fact of the party named as de- 
fendant on the record, but by the 
result of the judgment or decree 
which may be entered, the same rule 
must apply to the United States. The 
question whether the United States 
is a party to a controversy is not 
determined by the merely nominal 
party on the record but by the ques- 
tion of the effect of the judgment or 
decree which can be entered.” Kan- 
sas v. U. S., supra. 

[a] Action by United States on a 
sherif’s hbond.—When the United 
States has a right, under a state 
statute, to sue in the name of the 
state upon the official bond of a 
sheriff, to recover damages for neg- 
ligently allowing the escape of a 
federal prisoner, such action is with- 
in the jurisdiction of the federal dis- 
trict court. Tennessee y,. Hill, 60 
Fed. 1005, 9 CCA 326, 24 LRA, 170. 

[b] The district attorney filed an 
information in his own name, in be- 
half of the United States, in the dis- 
trict court for the northern district 
of New York, to enforce a mortgage 
given to the United States, by one of 
defendants. This form of proceeding 
had been for a long time used, with- 
out objection, in the courts of the 
United States, in New York; and was 
doubtless borrowed from the form 
used in analogous cases, in the 
courts cf the state of New York. 
where the state itself was plaintiff 
in the suit; the United States may 
be considered as the real party, al- 
though, in form, it is the informa- 
tion and complaint of the district at- 


For later cases, developments and changes in the law see cumulative Annotations, 
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not extend to eases in which itis merely a nominal 
party withowt any real interest in the controversy,®* 
although it does extend to cases where, by statute, 
the United States snes for the use of Indian tribes,*5 
or sues on a federal contractor’s statutory bond for 
the benefit of laborers or materialmen.*®® 
States may be a party in such a sense as to confer 
jurisdiction, although not named as such on the reec- 
ord,*" as where the suit is brought in name against 
an officer but the United States is the real party 
against whom relief is ssked and the judgment 
But a suit against an officer for 
redress against him, either to compel performance 
of a duty imposed by law, or to enforee liability 
for an action unauthorized by law, is not a suit 
against the United States.®® 

Amount in controversy. In cases brought by the 
United States, the jurisdiction of the federal courts 
is not dependent upon the value of the matter in 


The United 


torney. Benton v. Woolse ‘ 
(U, S.) 27, 9 L. ed, $87, 8 atime 
¥ aganab v. Hitchcock, 202 U. 
8. 473,71 26 (SCt _667) 050" ts ad! 1115: 
Oregon v. Hitchcock, 202 U. S. 60, 
26 SCt 568, 50 L. ed. 935; Minnesota 
v. Hitchcock, 185 U. g. 373, 22) SCt 
650, 46 L. ed. 954 [foll Ex p. Ayers, 
2161 S, 443, 8 /SOt 1645 ote ed. 
[a] Rule applied. — Injunction 
against the secretary of the interior 
and the commissioner of the gen- 
eral land office to restrain them from 
selling lands the title to which is in 
the United States is a suit against 
the United States for jurisdictional 
purposes. Minnesota y. Hitchcock, 
ae U. S. 373, 22 SCt 650, 46 L, ed. 
o4, 
[b] 
tor general of railroads, arising out 
of his 
volves 


roads, 263 Fed. 211, 213 (“These are 
controversies to which the United 
States area party.’ 
against an officer, 
a liability of the 
judgment will be 
ost oe repos of jurisdiction 
i e treated as suits i 
the nies States’’), lie 
69. Wadsworth vy. 
Fed. OG WS COUN Ane, a 
Of course, this statement has no 
Tere once to and does not 
10S€ cases in which officers of the 
United States are sued, in appropri- 


government, and a 
paid, out of its 


Boysen, 


case [Ex p, Ayers], 123 U. S.. 443, 8 
‘ melee $72 ee v. 
650, {6 ed. 954. Piha cee 
a suit to enjoin an 
agent from obstructing bontaioeeen 
In prospecting on lands of a reser- 
vation for the Purpose of making a 
mineral lands thereon. 
as he was authorized to do by an 
act of congress, is one to restrain 
an individual tort, and not one 
against the United States, and for 
that reason not within the jurisdic- 
tion of the court, although defend- 
ant claims to be acting in his official 
capacity as a representative of the 
sovernment, where such action is 
without warrant of law. Wadsworth 
v. Boysen, 148 Fed. 771, 78 CCA 487. 
70. Heckman v. U. So) 224.7 ose 


Same title, page and note number. 


§§ 50-52] 


[§ 50] C. Controversies to Which State Is a Par- 
ty—1. Actions between States. The judicial power 
of the United States extends to controversies be- 
tween two or more states,” original and exclusive 
jurisdiction in such cases being conferred upon the 
supreme court,’? provided the matter in controversy 


is in itself properly justiciable.78 
[§ 51] 2. Actions by State. 


other sovereignty.77 Neither the 


413, 32 SCt 424, 56 L. ed. 820; U. S. 
Fidelity, etc., Co. v. U. S., 204 JU. 


S. 349, 27 SCt 381, 51 L. ed. 516 [aff | 


132 Fed. 82]; U. S. v. Sayward, 160 
U. S. 493, 16 SCt 871, 40 L. ed. 508; 
Usys) ve Barrett;) 135° Med!1895" UU. 
S. v. Sheridan, 119 Fed. 236; U. S. 
v. Henderlong, 102 Fed. 2 (rule held 
inapplicable); U. S. v. Reid, 90 Fed. 
522; U. S. v. Flournoy Live-Stock, 
ete., Co., 71 Fed. 576; U. S. v. Ken- 
tucky River Mills, 45 Fed. 273; U. 
S. v. Shaw, 39 Fed. 433, 3 LRA 2382. 

71. Const. art III § 2. 

72. See infra § 192. 

Louisiana vy. Texas, 176 U. S. 
Sct 251, 44 L. ed. 347. 
Nonjusticiable controversies, 
—(1) “This court has declined to 
take jurisdiction of suits between 
States to compel the performance of 
obligations which, if the States had 
been independent nations, could not 
have been enforced judicially, but 
only through the political depart- 
ments of their governments.” Wis- 
consin v. Pelican Ins. Co., 127 U.S. 
265, 288, 8 SCt 1370, 32 L. ed. 239. 
(2) Where the state of Kentucky, by 
her governor, applied for a writ of 
mandamus to the governor of Ohio 
to compel him to surrender a fugi- 
tive from justice, while the case was 
a controversy between two states, 
the supreme court had no authority 
to grant the writ. Kentucky v. Den- 
nison, 24 How. (U. S.) 66, 16 L.. ed. 
Yai fe 

74, Const.) art III § 2... , 

[a] “The object of vesting in the 
courts of the United States jurisdic- 
tion of suits by one State against 
the citizens of another was to en- 
able such controversies to be deter- 
mined by a national tribunal, and 
thereby to avoid the partiality, or 
suspicion of partiality, which might 
exist if the plaintiff State were com- 
pelled to resort to the eourts of the 
State of which the defendants were 
citizens. Federalist, No. 80; Chief 
Justice Jay, in Chisholm v. Georgia, 
2 Dall. (U. S.) 419, 475, 1 L. ed. 440; 


Story on the Constitution, §§ 1638, 
1682. The grant is of ‘judicial 
power,’ and was not intended to con- 


fer upon the courts of the United 
States jurisdiction of a suit or prose- 
cution by the one State, of such a 
nature that it could not, on the 
settled principles of public and in- 
ternational law, be entertained by 
the judiciary of the other State at 
all”? Wisconsin v. Pelican Ins. Cos 
127 U. S. 265, 289, 8 SCt 1370, 32 DL. 
ed. 239. 

tgcart) TLL 2; Jud. Code 
ee : 206 U. 


5 ia v. Tennessee, 
§ 233; Georgia ed. 1038, 


Kansas, 


Ht U.S; 
ed. 482; Texas v. 


S.) 700, 19 L. ed. 227; Pennsylvania 


Vv. Wheeling, etc., Bridge Co., 13 How. 
(U. S.) 518, 14 L. ed. 249; Wisconsin 
vy. Duluth, 20 F. Cas. No. 17,902, 2 
Dill, 406, 407; State v. Corbin, 16 S. 


; The federal judi- 
cial power extends to all controversies between a 
state and citizens of another state, or foreign states, 
citizens, or subjects,“* and the supreme court has 
original but not exclusive jurisdiction of such cases.” 
This jurisdiction does not extend to suits for the 
enforcement of the penal laws of a state,7® as to 
which the general rule prevails that the penal laws 
of a state or country must be enforeed in its own 
courts, and cannot be enforced by the courts of an- 
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the statute confers jurisdiction of a suit by a state 
against its own citizens solely upon the ground that 
a state is a party.7§ 
jurisdiction of an action by a state against citizens 
or aliens upon the ground of diverse citizenship,’® 
because a state is not a ‘‘citizen’’ within the mean- 
ing of the constitutional and statutory provisions 
conferring jurisdiction upon that ground.®® 
where a federal question is properly presented,*+ the 
district, and formerly the cireuit, courts have juris- 
diction, as in other like eases, of actions by a state.®? 

A suit in the name of a state for the benefit of 
other parties really interested is, for jurisdictional 
purposes, regarded as a suit by the person for whose 
benefit it is brought.5* 
3. Actions against State.’+ 
constitution the federal judicial power does not 


The district courts have no 


But 


Under the 


constitution nor | extend to a suit brought by a citizen against his 


C33: 

“With respect to States, it was 
previded that the jurisdiction of the 
Supreme Court should be exclusive 
in all controversies of a civil nature 
where a State was a party, except 
between a State and its citizens, and 
except, also, between a State and 
citizens of other States or aliens, in 
which latter case its jurisdiction 
should be original but not exclusive. 
Thus the original jurisdiction of the 
Supreme Court was made concur- 
rent with any other court to which 
jurisdiction might be given in suits 
between a State and citizens of other 
States or aliens. No jurisdiction was 
given in, such cases to any other 
court of the United States, and the 
practical effect of the enactment was, 
therefore, to give the Supreme Court 
exclusive original jurisdiction in 
suits against a State begun without 
its consent, and to allow the State 
to sue for itself in any tribunal that 
could entertain its case. In this way 
States, ambassadors, and public min- 
isters were protected from the com- 
pulsory process of any court other 
than one suited to their high posi- 
tions, but were left free to seek re- 
dress for their own grievances in 
any court that had the requisite jur- 
isdiction. No limits were set on 
their powers of choice in this par- 
ticular. This, of course, did not pre- 
vent a State from allowing itself to 
be sued in its own courts or else- 
where in any way or to any extent 
it chose.’ Ames v. Kansas, supra. 

“As this is a case in which a state 
is a party, the supreme court un- 
doubtedly has original jurisdiction of 
it, if it is one to which the power 
of the federal judiciary extends; and 
this jurisdiction it has without the 
aid of any act of Congress, for it is 
conferred in clear and express terms 
by the constitution. Nor is this af- 
fected by the eleventh amendment to 
the constitution, for that only pro- 
tects the states from suits com- 
menced or prosecuted against them 
when brought by citizens of another 
state, or a foreign state.” Wiscon- 
sin v. Duluth, supra. 

“By the Constitution, therefore, 
this court has original jurisdiction 
of suits brought by a State against 
citizens of another State, as well as 
of controversies between two States; 
and it is well settled that a Cor- 
poration created by a State is a citi- 
zen of the State, within the meaning 
of those provisions of the Constitu- 
tion and statutes of the United 
States which define the jurisdictiort 
of the federal courts.” Wisconsin v. 
Pelican Ins. Co.,-127 U. S. 265, 287, 
8 SCt 1370, 32 L. ed. 289. 

Original jurisdiction of supreme 
court see infra 192. 

76. Oklahoma v. Gulf, ete., R. Co., 
220 U. S. 290, 31 SCt 437, 55 L. ed. 
469, AnnCas1912C 524; Wisconsin Vv. 
Pelican Ins. Co., 127 U. S. 265, 293, 
8 SCt 1370, 32 Li. ed, 239. 


“From the first organization of the 
courts of the United States, nearly a 
century ago, it has always been as- 
sumed that the original jurisdiction 
of this court over controversies be- 
tween a State and citizens of another 
State, or a foreign country, does not 
extend to a suit by a State to re- 
cover penalties for a breach of her 
own municipal law. This is shown 
both by the nature of the cases in 
which relief has been granted or 
sought, and by acts of Congress and 
opinions of this court more directly 
bearing upon the _ question.” Wis- 
consin v. Pelican Ins. Co., supra: 

[a] Beason for rule.— “By the 
law of England and of the United 
States, the penal laws of a country 
do not reach beyond its own terri- 
tory, except when extended by ex- 
press treaty or statute to offences 
committed abroad by its own citi- 
zens; and they must be administered 
in its Own courts only, and cannot 
be enforced by the courts of another 
country.” Wisconsin v. Pelican Ins. 
©os, 127 Ws S.0265;7 289,08) SCtr 13:70) 
32 L. ed. 239. 

[b] Action on judgment for pen- 
alty or fine is not within the original 
jurisdiction of the supreme court. | 
Wisconsin v. Pelican Ins. Co., 127 U. 
oa 265,79 881 sSCtand3 70.4 qoanelige seeds 

77. See Fines, Forfeitures 
Penalties post. 

_78. Minnesota v. Northern Securi- 
ties ‘Co.,' 184 U.+S. 199, 22. SCt 308, 
46 L. ed. 499; California v. South- 
ern /Pac.1Coy! The UiaiSi 229s roe see 
591, 39 L. ed. 683; Florida v. Ander- 
son, 91 U. S. 667, 23 L. ed. 290; Penn- 
sylvania v. Quicksilver Co., 10 Wall. 
(U. S.) 5538, 19 L. ed. 998; North 
Carolina v. University Trustees, 18 
F. Cas. No. 10,318, 1 Hughes 138, 65 
N. C. 714 


and 


79. See infra § 59. 

80. See infra § 59. 

81. See supra §§ 29-47. 

82. Minnesota v. Northern Securi- 


ties Co., 194 U. S. 48, 24 SCt 598, 48 
L. ed. 870; Postal Tel. Cable Co. v. 
Alabama, 155 U. S. 482, 15 SCt 192, 
39 L. ed. 231; Germania Ins. Co. v. 
Wisconsin, 119 U. S. 478, 7 SCt 260, 
30 L. ed. 461; Stone v. South Caro- 
lina, 117 U. S. 480, 6 SCt 799, 29 L. 
ed. 962; Ames v. Kansas, 111 U. S. 
449, 4 SCt 437, 28 L. ed. 482; Cohens 
v. Virginia, 6 Wheat. (U. S.) 264, 5 
L. ed, 257; Georgia v. Atkins, 10 F. 
Cas. No, 5,350, 1 Abb. 22, 35 Ga. 315 
(case arising under revenue laws); 
State v. Corbin, 16 S. C. 5338. 

83. Indiana v. Glover, 155 U. S. 
518, 15 SCt 186, 39 L. ed. 243; Mary- 
land v. Baldwin, 112 U.S. 490, 5 SCt 
278, 28 Le ed... 822; Jack v. Wil- 
liams, 113 Fed. 823 [aff 145 Fed. 281, 


76 CCA 165]; Missouri v. Bowles 
Milling Co., 80 Fed. 161. 
91th, See also (States [36 .Cye— 


What constitutes a suit against a 
state see States [36 Cyc 115]. 


742 [25 0.J.] 


own state without its consent, and no federal court 
has jurisdiction to entertain such a suit,S> even 
though it necessarily involves a federal question.®® 
Before the Eleventh Amendment, the judicial power 
extended to a suit by a citizen of one state against 
another state, such suit being within the original 
jurisdiction of the supreme court.8? 
of this amendment the federal judicial power does 
not extend to suits against a state by citizens of 
another state, or by citizens or subjects of any 
foreign state,88 even in cases arising under the con- 
stitution or laws of the United States and which 
would be within the federal jurisdiction if they were 
But this immunity 
from suit in the federal courts under the Eleventh 
Amendment is a personal privilege which may be 


wholly between individuals.®° 


85. Hopkins v. Clemson Agricul- 
tural College, 221 U. S.. 6386; 31 SCt 
654, 55 L. ed. 890, 35 L. ed. 890, 35 
LRANS 2438; Duhne v. New Jersey, 
251 U. S. 311, 40 SCt 154, 64 L. ed. 
280; Fitts v. McGhee, 172 U. S. 516, 
19 SCt 269, 48 L. ed. 535; North Caro- 
lina v. Temple, 134 U. S. 22, 10 SCt 
509, 33 L. ed. 849; Hans v. Louisiana, 
134 U. S. 1, 10 SCt 504, 33 L. ed. 842. 

Consent of state to be sued see 
States [86 Cyc 911]. 

86. North Carolina v. Temple, 134 
Bi S7622, 10° SCt 509,.33 Li ed, 849; 
Hans v. Louisiana, 134 U. S. 1, 10 
SCt 504, 33 L. ed. 842. 

87. Chisholm vy. Georgia, 2 Dall. 
(U. S.) 419, 1 L. ed. 440. 

“This decision, as is well known, 
led to the adoption of the eleventh 
article of amendment to the Consti- 
tution, which provides that the ju- 
dicial power of the United States 
shall not be construed to extend to 
a suit against a State by a citizen 
of another State, or by a citizen or 
subject of a foreign State.” Ames 
v. Kansas, 111 U. S. 449, 466, 4 SCt 
437, 28 L. ed. 482. . 

88s. Const. Amendm. art XI; Caro- 
lina Glass Co. v. South Carolina, 240 
U, S. 305, 36 SCt 293, 60 L. ed. 658 
[aff 87 S. C. 270, 69 SE 391, and 197 
Fed. 392, and rev 206 Fed. 635, 124 
‘CCA 423]; Farish v. State Banking 
Ba eaz85 U.S.) 498,135 SCt.185,-i59 
L. ed. 330; American Water Softener 
Co. v. Lankford, 235 U. S. 496, 35 
SCt 184, 59 L. ed. 329; Lankford v. 
Platte Iron Wks. Co., 235 U. S. 461, 
30° SCt 173;59- lL. ed. 316; Murray 
v. Wilson Distilling Co., 213 U. S. 
151, 29 SCt 458, 53 L. ed. 742; Gunter 
v. Atlantic Coast Line R. Co., 200 U. 


See273,. 26 8SCt: 2525550 LL. ed.) 477; 
Chandler v. Dix, 194 U. S. 590, 24 
SCt 766, 48 L. ed. 1129; Prout v. 


Starr, (88 0).28. 537,23 SCt 398, 47 
L. ed. 584; Smith v. Reeves, 178 U. 
S. 486, 20 SCt 919, 44 L. ed. 1140: 
Mitts v. McGhee, 172 U. S: 516, 19 
SCt 269, 43 L. ed. 5385; U. S. v. Texas, 
143 U. S. 621, 12 SCt 488, 36 L. ed. 
285; New Hampshire v. Louisiana, 
108 U.S. 76, 2°;SCt 176, 27 L. ed. 656; 
Ex p, Madrazzo, 7 Pet. (U. S.) 627, 8 


L. ed. 808; Hollingsworth v. Vir- 
ginia,*3= Dall. (U.~S.)' 378, 4: Tu. ed: 
644; Grayson v. Virginia, 3 Dall. 


(G."S:)' 320, 1 L. ed: 619; Land; ete., 
Co. v. Alexander, 260 Fed. 270 [aff 
267 Fed. 382]; Title Guaranty, etc., 
Co. v. Guernsey, 205 Fed, 91; Union 
Trust Co. v. Stearns, 119 Fed. 790; 
Lowenstein v. Evans, 69 Fed. 908; 
Brown Univ. v. Rhode Island Agri- 
culture, etc. College, 56 Fed. 55; 
Virginia Coupon Cases, 25 Fed. 654; 
Hans v. Louisiana, 24 Fed. 55; Pres- 
ton v. Walsh, 10 Fed. 315; Athon 
v. Morton, 2 F. Cas. No. 599. See 
States [36 Cyc 920]. 

[a] Suit to protect title of re- 
ceiver.—A sale of property in the 
custody of a receiver for taxes is 
void, and, even though the state buys 
the property in at such sale, it ac- 
quires no title; hence a proceeding 


For later cases, developments and changes in the law see cumulative Annotations, 


; Murray, 
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federal court.?4 


By the force 


to enjoin inierference with the prop- 
erty by persons who have attempted 
to redeem it from the state is not 
open to the objection of being a suit 
against the state. Virginia, etc., 
Steel, etc., Co. v. Bristol Land Co., 
88 Fed. 134. 

89. Murray v. South Carolina, 213 
Ur S174, 29) SCt-465,. 53... eds. 762% 
Murray v. Wilson Distilling Co., 213 
Uc Sibi, 29) SSE. 458," 63 Ti» eds..7423 
Fitts v. McGhee, 172 U. S. 516, 19 
SCt .269;,.43 -L. ed. 535; Hans. v. 
Louisiana, 134 U. S. 1, 10 SCt 504, 
33 L. ed. 842; Ex p. Ayers, 123 U. 
S. 443, 8 SCt 164; 31. L. ed. 216; 
Hagood v. Southern, 117 U.-S. 52, 6 
SCt 608, 29 L. ed. 805; Louisiana v. 
Jumiel,) 10% Wows. Wis, 2 (SCt 4128, 27 
L. ed. 448; Carolina Glass Co. v. 
206: Med. 635,/124 CCA 423 
[rev on other grounds 240 U. S. 305, 
36 SCt 2938,.60 L. ed. 658]; U. S. 
v. Hadley, 171 Fed. 118 [mod on 
other grounds 177 Fed. 1, 100 CCA 
395, 40 LRANS 505 (certiorari den 
223 U. S. 735 mem, 32 SCt 529 mem, 
56:L. ed. 685 mem)]; Western Union 
Tel. Co. v. Andrews, 154 Fed, 95 
[rev on other grounds 216 U. S. 165, 


130 SCt 286, 54 L. ed. 430]; Hutchin- 


son v. Smith, 140 Fed. 982; Coulter 
v. Weir, 127 Fed. 897, 62 CCA 429. 

90. Gunter v. Atlantic Coast Line 
R. Co., 200 U.S. 278, 26 SCt 252, 50 
L. ed. 477; Clark v. Barnard, 108 
U. S. 436, 2 SCt 878, 27 L. ed. 780; 
R. G. Packard Co. y. Palisades In- 
terstate Park Comrs., 240 Fed. 543; 
Interstate Constr. Co. v. Regent 
Univ. of Idaho, 199 Fed. 509; Deseret 
Water, etc., Co. vy. California, 202 
Fed. 498, 120 CCA 641. 

[a] Immunity is waived where 
the state creates a state board, a 
body. corporate, with power to sue 
and be sued generally. R. G. Pack- 
ard Co. y. Palisades Interstate Park 
Comrs., 240 Fed. 543; Interstate 
Constr. Co. v. Regents Univ. of Idaho, 
199 Fed. 509. g 

[b] The attorney-general (1) of 
a state cannot waive the state’s im- 
munity. Title Guaranty, etec., Co. v. 
Guernsey, 205 Fed. 91, 93 (‘The Leg- 
islature of the state alone can give 
the consent of a sovereign state to 
be sued’). (2) An appearance by 
the attorney-general for the state 
In an action in-a federal court for 
the condemnation of land belonging 
to the state for public use does not 
confer jurisdiction over the state 
on the federal court, where the stat- 
ute limited consent to suits in the 
state courts. Deseret Water, etc., 
Co. v. California, 202 Fed, 498, 120 
CCA 641, 

91. Murray v. Wilson Distilling 
Co., 218 U. S. 151, 29 Sct 458, 53 L. 
ed. 742; Chandler v. Dix, 194 ¥U. Ss. 
590, 24 SCt 766, 48 Li. ed. 1129: Smith 
v. Reeves, 178 U. S. 436, 20 SCt 919, 
44 L. ed. 1140 [aff 87 Fed. 964, 31 CCA 
828]; Deseret Water, ete. Co. Nv. 
California, 202 Fed. 498, 120 CCA 641. 
Contra Louisiana R. Commn. v. 
Texas, ete., R. Co. 144 Fed. 68, 75 


[§ 52 


waived in a ease otherwise within the jurisdiction 
of the court.2° Consent by a state to be sued in its 
own courts will not authorize suit against it in a 


But having once consented, ancil- 


lary proceedings are within the federal jurisdiction 
without further consent, unrestrained by the limita- 
tions of the Eleventh Amendment.°2 
Amendment limits the jurisdiction of the federal 
courts only in respect to those eases in which the 
state is a real, if not a nominal, defendant.®? It 
in no way limits the jurisdiction over suits against. 
counties,** or municipal corporations,®® or other pub- 
lie corporations,°® or municipal or county officers,®7 
or even state officers, unless the suit against such 
officers is in substance one against the state.98 
jurisdiction. over suits between states was left un- 


The Hleventh 


The 


CCA 226; Reinhart v. McDonald, 76 
Fed. 403. 

[a] In California.— The consent 
of the state to be sued, which is 
given by Pol. Code § 3669, providing 
that the state treasurer may demand 
trial in the superior court of Sacra- 
mento county, must be deemed to be 
limited to actions in the state court, 
and not to authorize such action in a 
federal court. Smith v. Reeves, 178 
U. S. 436, 20 SCt 919, 44 L. ed. 1140 
[aff 87 Fed. 964, 31 CCA 328]. 

92. Gunter v. Atlantic Coast Line 
R. Co., 200 U. S. 278, 26 SCt 252, 50 
L. ed. 477; Prout v. Starr, 188 U. S. 
537, 23 SCt 398, 47 L. ed. 584. 

93. Hopkins vy. Clemson Agricul- 
tural College, 221 U. S. 636, 31 SCt 
654, 55 L. ed. 890, 85 LRANS 243; 
Lincoln County vy. Luning, 133 U. 9. 
529, 10 SCt 363, 33 L. ed. 766; Ex Dd. 
Ayers, 123 U. S. 448, 8 SCt. 164, 34 
L. ed. 216 [lim Osborn v. U. S., 9 
Wheaite: CU. tS.) 1738) s6)du, weds 204]. 
See also infra § 53. 

94. Hopkins vy. Clemson Agricul- 
tural College, 221 U. §g. 636,31. SCt 
654,.55 L. ed. 890, 35 LRANS 243; 
Lincoln County v. Lunine, 133 Ueaiss 
529, 10 SCt 363, 33°L. ed. 766; Mer- 
cer County v. Cowles, 7 Wall. (U. S.) 
PLS, 19y LS easis 7. 

“While the county is territorially a 
part of the State, yet politically it 
is also a corporation created by and 
with such powers as are given to it 
by the State. In this respect it is 
a part of the State only in that re- 
mote sense in which any city, town, 
or other municipal corporation may 
be said to be a_ part,” Lincoln 
County v. Luning, supra [quot Hop- 
kins v. Clemson Agricultural College, 
supra]. 

95. Lincoln County v. Lunin ols) 
Wis Si529, \L0 ISSR S634439 Ty: ne 766; 
Camden Interstate R. Co. vy. Catletts- 
burg, 129 Wed. 421; Wheeler v. Chi- 
cago, 68 Bed. 526 (ejectment). 

“Undoubtedly counties, cities, 
townships and similar bodies politic 
often have a defense which relieves 
them from responsibility where a 
private corporation would be liable. 
But they must at least make that de- 


fense. They cannot rely on freedom 
from accountability as coulda a 
State.” Hopkins v. Clemson Agri- 


cultural College, 221 U. S. 636, 645, 31 
SCt 654, 55 L. ed. 890, 35 LRANS 243, 
96. Hopkins vy. Clemson Agricul- 
tural College, 221 U. S. 636, 31 Sct 
654, 55 L. ed. 890, 35 LRANS 243. 
_ [a] A state agricultural collete 
1s not immune under the Eleventh 
Amendment from suit in the federal 
court. Hopkins v. Clemson Agricul- 
tural College, 
654, 55 L. ed. 890, 35 LRANS 243, 
Hopkins vy. Clemson Agricul- 
College, 221 U. §. 636, 31 SCt 
654, 55 L. ed, 890, 35 LRANS 243: 


Graham vy, Folsom, 200 U. S. 248 26 
SCt_ 245, 50 L. ed. 464; McCreery 
Engineering Co. vy, Massachusetts 


Fan Co., 195 Fed. 498, 1156 
98. See infra § 53. ire tee 


Same title, page and note number, 


221 U. S.%636, 31 SCt_ 


Sas. os toed 


§§ 52-53] 


affected.9 


Suits against officers as suits 
against state see States [36 Cyc 915]. 

99. Virginia v. West Virginia, 206 
U.S. 290, 27 SCt 732, 51 L. ed. 1068; 
Cohen v. Virginia, 6 Wheat. (U. S.) 
rae Si Tas vedut 25%: See also supra 

1. Louisiana v. Texas, 176 U. S. 
1, 20 SCt 251, 44 L. ed. 347; New 
Hampshire v. Louisiana, 108 U. S. 
T1652) SCt P16, 27 “L) ed.) 656: 

Original . jurisdiction of supreme 
court in such cases see infra § 192. 

2. See also States [36 Cyc 915]. 

3. See supra § 52. 

4 Martin v. Lankford, 245 U. 8S. 
547, 38 SCt 205, 63 L. ed. 464; John- 
son v. Lankford, 245 U. S. 541, 38 
SCt 203, 62 L. ed. 460; Caldwell v. 
Sioux Falls Stockyards Co., 242 U. 
S$. 559, ‘37 SCt'224, 61 Li. ed} 493; Pit- 
ney v. Washington, 240 U. S. 387, 36 
SCE 385,760 fi "ed. “703; Tanner =v. 
Little, 240 U. S. 369, 36 SCt 379, 60 
L. ed. 691 [rev 208 Fed. 605]; Truax 
Ve alCh a2 50. LOLS: os, COUR SCL 7; 200 
Ered. 131: Harrison -‘v.,;St.. houis, 
ete., R. Co., 232 U.S. ‘318, 34 SCt 333, 
58 L. ed. 621; Hopkins v. Clemson 
Agricultural College, 221 U. S. 636, 
31 SCt 654, 55 L. ed. 890, 35 LRANS 
243; Scott v. Donald, 165 U. S. 58, 
17 SCt 265, 41 L. ed. 632; Nevada- 
California Power Co. v. Hamilton, 
235 Fed. 317; Weyman-Bruton Co. v. 
Ladd, 231 Fed. 898, 146 CCA 94; Hal- 
sey v. Merrick, 228 Fed. 805 [rev on 
other grounds 242 U. S. 568, 37 SCt 
227, 61 L. ed. .498]; Louisville, etc., 
R. Co. v. Bosworth, 299 Fed. 380; 
Little v. Tanner, 208 Fed. 605 [rev 
on other grounds 240 U. S. 369, 36 
Sct 379, 60 L. ed. 691]; Morrill v. 
American Reserve Bond Co., 151 Fed. 
305; Louisiana R. Commn. v. Texas, 
etc., R. Co., 144 Fed. 68, 75 CCA 226; 
Dinsmore v. Southern Express Co., 
92 Fed. 714. 

“Tt may be laid down as a general 
proposition that, whenever a citizen 
of a State can go into the courts of 
a State to defend his property 
against the illegal acts of its offi- 
eers, a citizen of another State may 
invoke the jurisdiction of the Fed- 
eral courts to maintain a like de- 
fence. A State cannot tie up a citi- 
zen of another State, having prop- 
erty rights within its territory in- 
vaded by unauthorized acts of its 
own officers, to suits for redress in 
its own courts. Given a case where 
a suit can be maintained in the 
courts of the State to protect prop- 
of another 


Federal Vv. 
Farmers’ L. & T. Co., 154 U. S. 362, 
391, 14 SCt 1047, 38 L. ed. 1014 [quot 
Hickman v. Missouri, etc., Co., 
OTawed. 113, 117], : 
[a] A federal court may have jur- 
isdiction of: (1) A suit for damages 
against state officers who, under 
color of an unconstitutional statute, 
have seized and carried away 
liquors belonging to plaintiff. Scott 
v. Donald, 165 U. S. 58, 17 SCt 265, 
41 L. ed. 632. (2). 4,:Suit, Lor in- 
fringement of copyright against per- 
sons acting in the matter as the 
agents of a state, and under its au- 
thority. Howell v. Miller,. 91 ae 
129, 33 CCA 407. (3) A suit by the 
Owner of a patent against se cl 28 
commissioners to enjoin the use © 
an infringing apparatus installed in 
a county courthouse. McCreery aur 
gineering Co. v. Massachusetts fan 
Co., 195 Fed. 498, 115 CCA 408 [rev 
186 Fed. 846]. (4) An asa in 
ejectment against a_ State 0 Cr 
Saranac Land, etc., Co. Vv. Roberts, 


But the amendment prohibits jurisdic- 
tion of a case in which one state sues another state 
on behalf of its citizens in a matter in which the 
state prosecuting has no interest of its own.t 
[§ 53] 4. Actions against State Officers.2 
prohibition of suits against a state without its con- 
sent * does not preclude an action against a state 
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The 


68 Fed. 521; Tindall v. Wesley, 65 
Med. Tel pels eCOA” 160,565). Anypro- 
ceeding for contempt against a state 
officer in disobeying an order of a 
federal court. Ex p. Tyler, 149 U. 
S. 164, 13 SCt 785, 87 L. ed. 689. 
(6) A suit against a state treasurer 
for taxes claimed to be illegal. Rein- 
hart v. McDonald, 76 Fed. 403. (7) 
A suit against state officers to re- 
cover possession of real property 
which they clatm to hold for the 
state. Tindal v. Wesley, 167 U. S. 
204, 17-SCt 770, 42 L. eds 137 [aff 
65) Medle7 313013 0CCA 1609 1¢8)) An 
action against a state bank com- 
missioner and his surety for dere- 
liction of duty respecting supervi- 
sion of a bank, and respecting pay- 
ment of a certificate of deposit after 
taking possession of the bank. John- 
son v. Lankford, 245 U. S. 541, 38 
SCt 2038, 62 L. ed. 460. (9) An ac- 
tion against a state bank commis- 
sioner and his surety for neglect of 
duty in supervision of the bank, and 
for preferring other depositors in 
making payments for the assets of 
the bank and the state guaranty 
fund. Martin v. Lankford, 245 U. 
S. 547, 38 SCt 205, 62 L. ed. 464 (ac- 
tion not maintainable, however, be- 
cause no diverse citizenship). (10) 
A suit against a state officer claim- 
ing under an unconstitutional state 
statute, where he holds possession 
or is about to take possession or 
commit a trespass on property be- 
longing to or in plaintiff’s _posses- 
sion. Western Union Tel. Co. v. An- 
drews, 154 Fed. 95. 

[b] If the acts of a state officer 
are beyond his authority, an action 
in trespass or a suit for an injunc- 
tion against him is not an action or 
suit against the state, but may be 
brought in a federal court if the 
requisite jurisdictional facts appear. 


Weyman-Bruton Co. vy. Ladd, 231 
Fed. 898, 146 CCA 94. 

5. Carolina Glass Co. v. South 
Carolina, 240 U. S. 305, 36 SCt 293, 


60 L. ed. 658 [aff 87 S.C. 270, 69 SH 
391, and 197 Fed. 392, and rev 206 
Fed. 635, 124. CCA 423]; Farish v. 
State Banking Bd., 235 U. S. 498, 35 
Sct 185, 59 L. ed. 330; Lankford v. 
Platte Iron Works Co., 235 U. S. 461, 
35 SCt 173, 59 L. ed. 316; Hopkins v. 
Clemson Agricultural College, 221 U. 
S. 636, 31 SCt 654, 55 L. ed. 890, 35 
LRANS 243; Murray v. Wilson Dis- 
tilling Co., 213 U. S. 151, 29 SCt 458, 
53 L. ed. 742; Smith v. Reeves, 178 
U. S. 436, 20 SCt 919, 44 L. ed. 1140 
[aff 87 Fed. 964, 31 CCA 328]; Fitts 
v. McGhee, 172 U. S. 516, 19 SCt 269, 
43 L. ed. 585; North Carolina v. 
Temple, 134 U. S. 22, 10 SCt 509, 38 
L. ed. 849; Ex p. Ayres, 123 U.S. 443, 
8 SCt 164, 31 L. ed. 216 [lim Os- 
born v. U. S. Bank, 9 Wheat. (U. S.) 
738, 6 L. ed. 204]; Western Union 
Tel. Co. v. Andrews, 154 Fed. 95; 
Morrill v. American Reserve Bond 
Co., 151 Fed. 305; Hutchinson v. 
Smith, 140 Fed. 98%; Coulter v. Weir, 
127 Fed. 897, 62 CCA 429; Morenci 
Copper Co. v. Freer, 127 Fed. 199; 
Arbuckle v. Blackburn, 113 Fed. 616, 
51 CCA 122, 65 LRA 864; Farmers 
Nat. Bank v. Jones, 105 Fed. 459; 
Manchester F. Ins. Co. v. Herriott, 
91 Fed. 711; Smith v. Rackliffe, 87 
Fed. 964, 31 CCA 328; Chaffraix v. 
Board of Liquidation, 11 Fed. 638; 
State v. Southern R. Co., 145 N. C. 
495, 59 SE 570, 138 LRANS 966; State 
vy. Murray, 79 S. C. 316, 69 SE 928; 
State v. Doyle, 40 Wis. 175, 22 AmR 
692. 4 

[a] Tllustrations.— (1) A _ suit 
against the officers of a state to com- 


[SoC TAR 


officer in a federal court,* unless such officer is mere- 
ly a nominal defendant and the state is the real 
| party in interest.® 
a state from acting under a statute which is alleged 
to be in violation of the constitution of the United 
States or, otherwise violating constitutional rights 
is not a suit against the state but is one of which a 


A suit to restrain an officer of 


pel them to do acts which would 
impose a contractural pecuniary lia- 
bility upon the state, or to issue any 
evidence of debt which would have 
that result, is, in fact and legal ef- 
fect, a suit against the state, of 
which a federal court has no juris- 
diction. Farmers’ Nat. Bank =v. 
Jones, 105 Fed. 459. (2) A suit by 
foreign insurance companies against 
the officers of a state to restrain 
the enforcement of a law requiring 
such companies to pay to the state 
a percentage of premiums received 
from business done therein, where 
the relief really sought, and the only 
effective relief that could be grant- 
ed, is to compel the state to permit 
complainants to continue in business 
therein without payment of the tax, 
is, in effect, a suit against the state 
within the prohibition of the eleventh 
constitutional amendment, of whicha 
federal court is without jurisdiction. 
Manchester F. Ins. Co. v. Herriott, 
91 Fed. 711. (3) A suit against the 
attorney-general and assistant at- 
torney-general of a state to enjoin 
them from instituting criminal 
prosecutions in the name of the state 
under a state statute, by which they 
are charged With no special duty, 
and to which they bear no different 
relation than to any other penal stat- 
ute, is a suit against the state, with- 
in the meaning of the Eleventh Con- 
stitutional Amendment, of which a 
federal court is without jurisdiction. 
Union Trust Co. v. Stearns, 119 Fed. 
790. (4) A suit against state officers 
to enjoin them from paying over 
money of the state in their hands 
due to a contractor, and to enforce a 
lien thereon, is. in effect a suit 
against the state. Title Guaranty, 
etc., Co. v. Guernsey, 205 Fed. 91. 
(5) The state board of equalization, 
created by Mo. Const. art 10 18 
(St. Annot. [1906] p 293), and re- 
quired to adjust and equalize the 
valuation of property among the 
counties, iS a tribunal with duties 
as an, agency of the state, and a suit 
to compel the raising of the valua- 
tion of the property is one against 
the state, within U. Const. 
Amendm. XI, of which a federal 
court is without jurisdiction. U.S. v. 
Hadley, i171 Fed. 118. (6) Where a’ 
state statute requiring railroad com- 
panies to sell mileage books imposed 
a fine on any company refusing to 
obey its provisions, requiring the 
state’s attorney of any county where 
a violation oceurred to prosecute for. 
such fine, a suit by stockholders of 
a railroad company to enjoin the 
state’s attorneys of the counties 
through which the road of their cor- 
poration passed from proceeding un- 
der such statute is, in effect, a suit 
against the state, the sole purpose of 
which is to test the validity of the 
statute, and of which a federal court 
is without jurisdiction, under the 
Eleventh Amendment, no act of 
wrong or trespass being charged as 
having been done or threatened 
against complainant’s property. Ball 
vi Rutland RicCoze 93 “Wed. | 513427 Gi) 
An action against the attorney-gen- 
eral and prosecuting officers of the 
state to enjoin them from instituting 
a criminal proceeding is an action 
against the state. Logan v. Postal 
Tel., etc., Co., 157 Fed. 570. 

[ob] A suit by or against the gov- 
ernor of the state, aS such, in his 
official character, is one by or against 
the state. Kentucky v. Dennison, 24 
How. (U. S.) 66, 16 L. ed. 717; Geor- 
gia v. Madrazo, 1 Pet. (U. S.) 110, 
Wo Ty) edi : 7880 Central). sete. Seas Cov. iv; 
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federal court has jurisdiction;* and such a court 
may also by a mandatory decree compel the per- 
formance of a duty by a state officer.” 

[§ 54] 5. Interest of State When Not a Party. 
Where a state is the real party in interest, although 
not named as a party on the record, the suit.is never- 
theless to be deemed one brought by or against the 
state,® within the meaning of the rules above stated 


McLendon, 157 Fed. 961; Anthon v. 
Morton, 2 F. Cas, No. 599 

[ec] State as necessary party. — 
The existing relation of debtor and 
creditor between the state of South 
Carolina and the vendors of liquor 
under the state dispensary acts was 
not so altered by the Winding-up Act 
of Febr. 16, 1907, providing for the 
appointment of a commission to close 
out the dispensary business and turn 
over to the state treasury the sur- 
plus funds remaining after liquidat- 
ing and paying claims out of the 
state assets, as to enable a federal 
court to take jurisdiction of a bill 
filed by such vendors, which seeks to 
enjoin the commission from dispos- 
ing of the fund until their claims are 
paid, and asks for the appointment 
of a receiver, on the theory that, by 
such statute, the assets of the dis- 
pensary were placed in the hands of 
the commission as a trust fund for 
the benefit of all creditors having 
valid claims against such funds, 
which they are entitled ~to enforce 
by judicial action against the com- 
mission, without the presence of the 
State aS a necessary party. 
v. Wilson Distilling Co. 213 U. S. 
151, 29 SCt 458, 53 L. ed. 742 [rev 164 
Wed. 1,,92 CCA 1 (aff-161 Fed. 162)]. 
To same effect Carolina Glass Co. v. 
Murray, 206 Fed. 635, 124 CCA 423 
[rev on other grounds 240 U. S. 305, 
36,SCt 293, 60 L. ed. 658]. 

Suits against officers as suits 
against state see States [36 Cyc 915]. 

6. Looney v. Crane Co., 245 U.S. 
178, 38 SCt 85, 62 Li. ed. 230; Louis- 
ville, etc., R. Co. v. Greene, 244 U. 
S. 522, 37 SCt 683, 61 L. ed. 1291; 
Hopkins v. Clemson Agricultural Col- 
lege, 221 U.S: 634, 31, SCt 654, 55 L. 
ed. 890, 35 LRANS 248; Gunter v. 
Atlantic Coast Line R. Co., 200 U.S. 
273, 26 SCt 252, 50 L. ed. 477; Hern- 
don) vs "'\Chicaro;7 ete; R. .Co., 218: U. 
Deiles, 30 wSCt 6335154 Ty ed. 970; 
Western Union Tel. Co. v. Andrews, 
216 UU. S165, 30 SCt 286, 54 I. -ed. 
430; Ludwig v. Western Union Tel. 
Co., 216 U. S. 146, 30 SCt 280, 54 L. 
ed. 4238; Scully v. Bird, 209 U. S. 481, 
28. SCt 5975-52) Le eds. 899; Hxenp: 
Wouns, 209° U. Si 123;528 SCt 441,52 
L. ed. 714, 18 LRANS 932, 14 AnnCas 
764; McNeill v. Southern R. Co., 202 
U. S. 548, 26 SCt 722, 50 L. ed. 1142 
[mod and aff 134 Fed. 82]; Prout v. 
Starra 188, S537, 23) SCt 398, .47 
L. ed. 584 [aff 110 Fed. 3]; Smyth 
v. Ames, 169 U. S. 466, 18 SCt 418, 
42 L. ed. 819; Scott v. Donald, 165 
U. S. 107, 17 SCt 262, 41 L. ed. 648; 
Reagan v. Farmers’ L. & T. Co., 154 
U. S. 362, 14 SCt 1047, 38 L. ed. 1014; 
Osborn v. U. S. Bank, 9 Wheat. (U. 
S.) 738, 6 L. ed. 204; Rockaway Pac. 
Corp. v. Stotesbury, 255 Fed. 345; 


Cook v. Burnquist, 242 Fed. 321; 
Louisville, ete., R. Co. v. Railroad 
Commn., 191 Fed. 757; Haskell v. 


Cowham, 187 Fed. 403, 109 CCA 235; 
St. Louis, ete., R. Co. v. Allen, 181 
Fed. 710; Kansas Natural Gas Co. 
v. Haskell, 172 Fed. 545 [aff 221 U. 
S. 229, 31 SCt 564, 55 L. ed. 716, 35 
LRANS 1193]; St. Louis, ete, R. Co. 
v. Cross, 171 Fed. 480; Western Union 
Teli Co. v.' Julian, 169 Wed.) 166; 


Lindsley v. Natural Carbonic Gas | 


Co., 162 Fed. 954; Central of Georgia 
R. Co. v. Alabama R. Commn., 161 


Fed. 925 [rev on other grounds 170 | 


Hed. 225, 95 CCA 117]; St. Louis, 
etc., R. Co. v.. Hadley, 161 Fed. 419; 
Louisville, etc., R. Co. v. Alabama 
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R. Commn., 157 Fed. 944; Consoli- 
dated Gas Co. v. New York, 157 Fed. 
849 [rev on other grounds 212 U. S. 
19,29 SCt 192, 53 L, ed. 382, 15 Ann 
Cas; 1034] +: Chicago, sete... Ri Co. Vv; 
Swanger, 157 Fed. 783 [aff 218 U. S. 
135, 159, 30 SCt 6338, 689, 54 L. ed. 
970; 978];:-Chicago,, ete. RR... Co. Vv. 
Ludwig, 156 Fed. 152 [app dism 215 
U. S. 615, 30 SCt 404; 54 L. ed. 350]; 
Seaboard Air Line R. Co. v. Alabama 
R. Commn., 155 Fed. 792; Southern 
R. Co. v. McNeill, 155 Fed. 756; Per- 
kins v. Northern Pac. R. Co., 155 Fed. 
445; Poor v. Iowa Cent. R. Co., 155 
Fed. 226; University of the South v. 
Jetton, 155 Fed. 182 [rev on other 
grounds 208 U. S. 489, 28 SCt 875, 52 
L. ed. 584]; Western Union Tel. Co. 
v. Andrews, 154 Fed. 95 [rev on other 
grounds 216 U. S. 165, 30 SCt 286, 
54 L. ed. 480]; Morrill v. American 
Reserve Bond Co., 151 Fed. 305; 
Louisiana R. Commn. y. Texas, etc., 
R. Co., 144 Fed. 68, 75 CCA 226; 
Roy Coucvas Lee, ete. Co:,.«143) Wed.) 825 
Illinois Cent. R. Co. v. Mississippi 
R. Commn., 138 Fed. 327, 70 CCA 617 
[aft 203) U5,S.. 335, 27° SCt 90, 51) Lis 
ed. 209]; Union Pac. R. Co. v. Alex- 
ander, 113 Fed. 347; Starr v. Chicago, 
ete; RR. Co.771102Med. (3 [aff 188... S: 
53%; (238i SCE 1398). 5%, Ee ed. 584]); 
Haverhill Gaslight Co. v. Barker, 109 
Fed. 694; Minneapolis Brewing Co. v. 
McGillivray, 104 Fed. 258; Western 
Union Tel. Co. v. Myatt, 98 Fed. 335; 
Dinsmore v. Southern Express Co., 92 
Fed. 714; Howell v. Miller, 91 Fed. 
129, 33 CCA 407; Taylor v. Louisville, 
ete.,, R. Co., 88 Med. .350; 3h CCA 153%; 
Virginia, ete., Steel, etc., Co. v. Bris- 
tol Land Co., 88 Fed. 134; Cobb v. 
Clough, 83 Fed. 604; Centra! Trust 
Go.) vii Citizens? Stud. -Co:, ‘$2: ‘Bed: 
1 [app dism 83 Fed. 529, 27 CCA 
580]; Metropolitan IL. Ins. Co. v. 
McNall, 81 Fed. 888; Cotting v. Kan- 
sas City Stock-Yards Co., 79 Fed. 
679; Western Union Tel, Co. v. Hen- 
derson, 68 Fed. 588; Donald v. Scott, 
67 Fed. 854; Mills v. Green, 67 Fed. 
818; Grege v. Sanford, 65 Fed. 151, 
12 CCA 525; Yale College v. Sanger, 
62 Fed. 177; Sanford v. Gregg, 58 
Fed. 620; Clyde v. Richmond, etc., 
R. Co., 57 Fed. 436; Virginia Coupon 
Cases, 25 Fed. 654; Claybrook v. 
Owensboro, 16 Fed. 297; Chaffraix v. 
Board of Liquidation, 11 Fed. 638; 
Murdock v. Woodson, 17 F. Cas. No. 
9,942, 2 Dill. 188 [aff 22 Wall. 351, 22 
L. ed. 716]. 

{a] Leading cases.—“There is a 
contention to which we have hitherto 
postponed referring, that the court 
below was without jurisdiction be- 
cause the suit against the state offi- 
cers to enjoin them from enforcing 
the statutes in the discharge of 
duties resting upon them was in 
substance and effect a suit against 
the state within the meaning of the 
Hleventh Amendment. But the un- 
soundness of the contention has been 
so completely established that we 
need only refer to the leading au- 
thorities. Ex p. Young, 209 U. §. 
123, 28 SCt 441, 52 L. ed. 714, 13 
LRANS 932, 14 AnnCas 764; Western 
Union Tel. Co. v. Andrews, 216 U. 
S. 165, 30 SCt 286, 54 L. ed. 430; 
Home Tel., etc., Co. v. Los Angeles, 
227) U.S. 278, 838: -SCt 1312, “57 a. ed. 
510.% Looney. v. Crane. Co., 245.0. 
S. 178, 38 SCt 85, 62 L. ed, 230. 

{b] Misconstruction of valid stat- 
ute.—A suit against an officer of a 
state, to enjoin him from instituting 


governing jurisdiction of such suits.® ° 
only in a governmental sense in the welfare of its 
citizens and the enforcement of its laws is not 
such an interest as makes the state a party.1° 
federal court is not deprived of jurisdiction of an 
action between private citizens by the mere fact that 
a state claims an interest in the subject matter in 
dispute,'! although the state will not be precluded by 
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An interest 


A 


prosecutions under a statute of the 
state which is conceded to be valid 
if properly construed, and with the 
enforcement of which he is charged 
by law, on the ground that he is 
proceeding under an erroneous con- 
struction of the law, which would 
render it invalid as in violation of 
the constitution of the United States, 
is one, in effect, against\the state, 
of which a federal court is denied 
jurisdiction by the Eleventh Amend- 
ment. Arbuckle v. Blackburn, 113 
Fed. 616, 51 CCA 122, 65 LRA 864 
[app dism 191 U. S. 405, 24 SCt 148. 
48 L. ed. 239]. 

[c] Enjoining state court. — The 
power of a federal court to enjoin 
state officials from enforcing a state 
statute, the validity of which, under 
the federal constitution, has been 
questioned before it, does not extend 
to restraining a state court from act- 
ing in a Gase brought before it to 
enforce the statute, nor investiga- 
tion or action by a grand jury under 
it... Ex: ps Young, 2095 Uses mac ces 
SCt 441, 52 L. ed. 714, 13 LRANS 932, 

7. Graham v. Folsom, 200 U. S. 
248, 26 SCt 245, 50 Lived. 464 [aff 131 
Fed. 496]; Mutual L. Ins. Cov. 
Boyle, 82 Fed. 705; Parsons v. Marye, 
23 Fed. 113 [rev on other grounds 


Bea Ui, So 3820; 6b) SC 982,229 sh wae: 
[al Issuance of license to do 


business.—A federal court is with- 
out jurisdiction to compel the audi- 
tor of a state to issue to foreign 
insurance companies certificates 
which are necessary under the state 
laws to authorize such companies to 
do business in the state, without the 
payment of a tax required by the 
laws as a condition precedent to the 
issuance of such certificate, and 
where the auditor is expressly pro- 
hibited from issuing a_ certificate 
until the tax has been paid. Man- 


chester FE. Ins. Co, v.- Herriott, Ot 
Fed, 711. 
8. Hickman v. Missouri, ete, R. 


Co.,.97 Fed. 113. 
Cye 915]. 

Actions against state officers see 
supra § 53. 

9. See supra §§ 51,° 52. 

10. Reagan v. Farmers’ L. & T. 
Co.,. 154..U.. S.. 362; 14 SCt 10477738 
L. ed. 1014; Hickman v. Missouri, 
ete,, Re Con oimened. ld a. 

[a] Illustration.—Neither the fact 
that a state appropriates money 
in aid of suits brought by its rail- 
road commissioners, to be paid out, 
on their requisition, in payment of 
expenses and costs audited by the 
state auditor and approved by the 
governor, nor a statute authorizing 
the imposition of fines, and penalties 
by_a court upon railroad companies 
refusing to conform to rates fixed 
by the commission, which fines and 
penalties are paid into the school 
fund, makes the state a party to a 
suit by the commissioners against 
a railroad company, _in which the. 
only issue is the validity of rates 
fixed by them. ‘Hickman v. Missouri, 
etc, Rs Cos Ov aWedi til oe 

11. Osborn vy. U. S. Bank, 9 Whéat. 
(U. S.) 738, 6 L. ed. 204; Wheeler v. 
Chicago, 68 Fed. 526; U. S. v. Bright, 
24. FB. Cas. No. 14,647. 

[a] Tlustrations—(1) A circuit 
court will take jurisdiction of causes 
affecting property of a state, in the 
hands of its agents, if the property 
or the agent is within the jurisdic- 


See also States [36 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 54-57] 


a judgment to which it was not a party.!2 

[§ 55] D. Controversies to Which Indians Are 
Parties. An Indian tribe is not a foreign state,!® 
nor is an Indian a citizen of the United States or 
of the state of his residence or a foreign citizen, or 
subject within the meaning of the constitutional and 
statutory provisions with respect to the jurisdiction 


of federal courts.14 
[§ 56] £. 


ent States. 
controversies between citizens of 


claiming lands under grants of different states. 
But jurisdiction upon this ground does not include 
cases where such claimants are citizens of different 


states.1¢6 


[§ 57] 


tion, without requiring the state to 
be a party. Swasey v. North Caro- 
nach. Co.> 23h. Casi No:-1356 791 
Hughes 17, 71 N. C. 571. (2) HEject- 
ment against a municipal corporation 
for land held by it under license 
from the state may be maintained in 
a federal court. Wheeler v. Chicago, 
68 Fed. 526. 

{b] When a state becomes the 
owner of part of the stock in a cor- 
poration, it lays down its character 
as a sovereign, and places itself on 
an equality with private stockhold- 
ers; and hence the corporation and 
its directors and controlling officers, 
although in part appointed by the 
state, and specially representing its 
jnterests, may be sued in the fed- 
eral courts, in respect to contracts 
entered into by the corporation, to 
the same extent as a corporation 
wholly owned and controlled by pri- 
vate individuals. Southern R. Co. 
v. North Carolina R. Co., 81 Fed. 595. 

[ec] Appearance of state officers.— 
A court of admiralty is not deprived 
of jurisdiction of a suit to recover 
possession of a vessel duly licensed 
and enrolled, under the navigation 
laws of the United States, by the 
appearance of officers of the state 
claiming to hold the vessel under 
process issued by a state court for 
violation of a state fishery law, 
where the constitutionality of such 
law is seriously attacked by the libel- 
ant, since such appearance does not 
render the suit one against the state, 
within the meaning of the Eleventh 
Amendment, and the question is one 
which it is competent for the libel- 
ant to raise, and for the court to 


determine. The W. J. Hingston, 144 
Fed. 560. 

12. U.S. v. Bright, 24 F. Cas. No. 
14,647. 

18. See Indians [22 Cyc 120]. 

14. See Indians [22 Cye 116]. 


Const. art III § 2; Colson v. 
Lewis, 2 Wheat.’(U. S.) 377, 4 L. ed. 
266; Pawlet v. Clark, 9 Cranch CU 
S.) 292, 3 L. ed. 735; Massie v. Watts, 
6 Cranch (U. S.) 148, 3 L. ed. 181; 
U. S. Bank v. Devaux, 5 Cranch (U. 
S.) 61, 3 L. ed. 38; Wilson _v. Mason, 
1 Cranch (U. S.) 44, Del ed 29 5 
Thompson v. Kendrick, 5 Hayw. 
Tenn.) 113. 
: 16. prev ankdod v. Fain, 195 U. S. 
165, 25 Sct 6, 49 L. ed. 142 [dist 
Ayres v. Polsdorfer, TOT, UW, e085, 
23 SCt 196, 47 L. ed. 314]. i 

17. Aliens generally see Aliens 2 


UB 

Const. art III § 2. 

Jud. Code § 24 (1). 

Jackson v. Twentyman, 2 Pet. 
Denso 7 ta Cd. ont, Hodgson v. 
Bowerbank, 5 Cranch (U. S.) 303, 3 
I. ed. 108; Montalet v. Murray, 4 
Cranch (U. 8S.) 46, 2 L. ed. 545; Moss- 
man v. Higginson, 4 Dall. CUASDyr2, 
1 L. ed. 720; Cunard SS. Co., Ltd. v. 
Smith, 255 Fed. 846; Brandenstein 
v. Helvetia Swiss F. Ins., etc., Gor 159 
Fed. 589 [aff 168 Fed. 1020, 92 CCA 
614 (app dism 215 U. S. 588, 30 SCt 


Controversies between Citizens of 
Same State Claiming Lands under Grants of Differ- 
The federal courts have jurisdiction of 


F. Controversies to Which Alien a Par- 
ty.17 By express constitutional provision the federal 
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the same state 


405, 54 L. ed. 339), and certiorari 
den 216 U. S. 621, 30 SCt 575, 54 L. 
ed. 641]; Gage v. Riverside Trust 
Co., 156 Fed. 1002 [app dism 218 U. 
S. 690, 81 SCt 224, 54 L. ed. 1210]; 
Pooley v. Luco, 72 Fed. 561; Hinck- 
ley v. Bydne, 12 F. Cas. No. 6,510, 
Deady 224; Petrocokino v. Stuart, 19 
EY Cas. No: 11,041; (14 “Phila. (Pa) 
412, 9 NYWklyDig 371; Prentiss v. 
Brennan. U9 mH. Cas, “Noe Liss 5222 
Blatchf, 162; Rateau v. Bernard, 20 
F. Cas. No. 11,579, 3 Blatchf. 244; 
Orosco v. Gagliardo, 22 Cal. 83; Bar- 
rowcliffe v. La Caisse Gererale, etc., 
Co., 58 HowPr (N. Y.) 131; Fuentes 
v. Suarez, 8 Porto Rico Fed. 121. 

“The controversy in the case at 
bar being between aliens, there is 
not such diverse citizenship as brings 
the case within the federal jurisdic- 
tion.” Pooley v. Luco, 72 Fed. 561. 

“It has long since been settled 
that an action between aliens only 
cannot be maintained in the Circuit 
Court. That the language of the 
judiciary act giving jurisdiction 
where ‘an alien is a party,’ must be 
restrained within the terms of the 
constitution, which only ‘extends the 
judicial power’ to an action between 
an alien and a citizen of a state of 
the United States. When both plain- 
tiff and defendant are aliens, the 
judicial power of the United States 
does not extend to the case.” Hinck- 
ley v. Byrne, 12 F. Cas. No. 6,510, 
Deady 224. 

[a] “fhe United States district 
court for Porto Rico, however, has 
in some respects broader powers 
than the other district courts of the 
United States. The amendment of 
1901 above quoted in so many words 
broadens its jurisdiction by giving, 
in addition to that conferred upon 
other district courts, jurisdiction 
‘where the parties, or either of them 
are... citizens or subjects of a for- 
eign state or states.’ This goes be- 
yond the usual Federal rule requir- 
ing one of the parties to be a citi- 
zen of the United States, and extends 
the jurisdiction of this court to 
aliens as such.” Fuentes _v. Suarez, 
8 Porto Rico Fed. 121, 125. 

[b] Attachment.—In a suit by a 
citizen against an alien, a debt due 
defendant from another alien may 
be attached, although suit upon 
such debt by defendant could not 
have been maintained in the federal 
courts because of both parties be- 
ing aliens. Brandenstein v. Helvetia 
Swiss F. Ins. Co., 159 Fed. 589 [aff 
168 Fed. 1020, 92 CCA 614 (app dism 
015 U. S. 588; 30 SCt 405, 54 L. ed. 
339) and certiorari_den 216 Uses: 
621, 30 SCt 575, 54 L. ed. 641]. 

21. Compania Minera Compradora 
de Metales Mexicano v. American 
Metal Co., Ltd., 262 Fed. 183; Pooley 
v. Luco, 72 Fed. 561; Sawyer. v. 
Switzerland Mar, Ins, Co., 21 F. Cas. 
No. 12.408, 14 Blatchf. 451. : 

[a] In a suit by an alien against 
a corporation the fact that a stock- 
holder is upon his own application 
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judicial power extends to controversies ‘‘between a 
state, or the citizens thereof, and foreign States, 
citizens or subjects,’’ 1% and by statute jurisdiction 
is conferred upon the district (formerly the circuit) 
courts of suits ‘‘between citizens of a state and for- 
eign states, citizens or subjects.’’ 1° 
provisions no jurisdiction is conferred on the federal 
courts of cases in which there is both an alien 
plaintiff and an alien defendant,2° although the 
alien is joined, on either side, with other parties 
who are citizens;?4 and jurisdiction in such cases 
must be supported, if at all, upon the ground of the 
existence of a federal question.?? 
not joined both as plaintiffs and as defendants, but 
all the parties on one side are citizens of a state, 
and the parties on the other side are composed of 
both citizens of other states and aliens, federal 
jurisdiction has been both supported 22 and de- 


Under these 


Where aliens are 


made a coplaintiff will not defeat 
jurisdiction of the federal court. 
Graham vy. Boston, etec., R. Co., 14 
Fed. 753, 763 [aff 118 U. S. 161, 6 
SCt 1009, 30 L. ed. 196] (“Assuming 
that the joinder as co-plaintiff of 
an alien and a citizen of the same 
state with some of the defendants 
would be fatal to the jurisdiction, 
the answer to the objection is that 
jurisdiction once having attached, it 
could not be defeated by the action 
of the court, without the consent or 
concurrence of the plaintiff. The 
plaintiff, as an alien, being person- 
ally qualified to bring the suit, the 
jurisdiction is not defeated by the 
fact that the parties whom he rep- 
resents may be disqualified. Coal Co. . 
v. Blatchford, 11 Wall. 172. The ad- 
mission of Kelly, by leave of court, 
did not, in a jurisdictional _sense, 
make him a plaintiff. He acquired 
thereby no control over the suit; 
Graham still remains the real plain- 
tiff and dominus litis, and the suit 
must stand or fall on the case which 
he makes. Perhaps the court erred 
in admitting Kelly as a party. But 
that should not prejudice Graham, 
as it was not done at his instance’’). 

[b] Bartnerships.—(1) A suit by 
a, firm some of whose members are 
aliens against an alien is not with- 
in the jurisdiction granted by the 
provisions under discussion. Sawyer 
v. Switzerland Mar. Ins. Co., 21 F. 
Cas. No. 12,408, 14 Blatchf. 451. (2) 
A limited partnership formed under 
the laws of New York, but composed 
entirely of aliens, is not to be treat- 
ed as a New York corporation, and 
the members as aliens may join with 
a foreign corporation in a_ suit 
against citizens, without ousting the 
federal jurisdiction. Jewish Coloni- . 
zation Assoc. v. Solomon, 125 Fed. 
994. (3) In Louisiana a partnership 
is an entity, capable of suing and 
being sued as such, and on this 
ground it has been held that a fed- 
eral court has jurisdiction of a suit 
by an alien against a Louisiana firm 
some of whose members are aliens. 
Liverpool, etc., Nav. Co. v. Agar, 14 
Fed. 615, 4 Woods 201 [disappr Em- 
pire Rice Mill Co. v. Neumond, 199 
Fed. 8001. (4) But the last case 
above was erroneously decided, be- 
cause the capacity to sue or be sued 
by the firm name does not make the 
firm a corporation or a citizen for 
the purpose of federal jurisdiction. 
See infra §§ 68, 69. 

22. Gage v. Riverside Trust Co., 
156 Fed. 1002 [app dism 218 U.S. 
690, 31 SCt 224, 54 L. ed. 1210]. 
also Supra §§ 29-47. 

23. Ryan v. Ohmer, 283 Fed. 165 
[decree for plaintiff aff 244 Fed. 31, 
156 CCA 459]; Baker v. Pinkham, 
211 Fed. 728; Puget Sound Tract., 
etc. Co. v. Lawrey, 202 Fed. 263; 
Ladew v. Tennessee Copper Co., 179 
Fed. 245 [aff 218 U. S. 357, 369, 31 
Sct 81, 84, 54 L. ed. 1069, 1073]; 
Roberts v. Pacific, ete., R., ete., Co., 
104 Fed. 577 [aff 121 Fed. 785, 58 


See 
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nied,** the supreme court not having as yet decided 
the question.*? But a federal court has jurisdiction 
of a suit between a citizen of a state and an alien 
regardless of whether the alien is plaintiff or de- 
fendant,?° and regardless of whether or not the alien 
resides outside of the United States.27 
jurisdiction upon this ground, however, unless one 
party to the. controversy is a citizen of a particular 
state; it is not sufficient that he is a citizen of the 


United States.28 


Foreign corporations, for purposes of federal ju- 
risdiction, are regarded as citizens of the country 
under whose laws they are incorporated.?9 

Mere removal of a citizen from the United States 
and residence in a foreign country does not render 


CCA 61]; Ballin v. Lehr, 24 Fed. 
198; Rateau v. Bernard, 20 F. Cas. 
No. 11,579, 3 Blatchf. 244, 

[a] Reason for rule.—‘‘The mere 
fact that both citizens of Washing- 
ton and aliens are joined as respond- 
ents will not deprive the court of 
jurisdiction. The court has juris- 
diction under the statute of contro- 
versies between ‘citizens of different 
States’ and controversies between 
‘citizens of a state and foreign states, 
eitizens or subjects.’ As the court 
would have jurisdiction of a suit by 
complainant, a Massachusetts cor- 
poration, against respondents, citi- 
zens of Washington, and would have 
jurisdiction of a suit by complain- 
ant against respondents who are 
aliens, the mere joining of the citi- 
zen and alien respondents in one suit 
will not deprive the court of juris- 
diction. To retain jurisdiction comes 
within the reason of the rule. To 
deny it would violate the reason of 
the rule.’ Puget*Sound Tract., etc., 
Co. v. lLawrey, 202 Fed. 263, 


265. 

24. Tracy v. Morel, 88 Fed. 801; 
Hervey v. Illinois Midland R, Co., 
ane Be Cas.; ) Nos) +6;434,.-% | Biss. 

[a] Reason for denial of jurisdic- 
tion.—“Nor can jurisdiction be sus- 
tained on the ground that it is a 
controversy between ‘citizens of a 
state and foreign citizens or sub- 
jects.” The law in this respect is 
stated in Black, Dill. Rem. Causes, 
§ 34, as follows: ‘It is therefore nec- 
essary that all the parties on one 
Side of the case should be citizens 
of a state or states, and all the 
parties on the other side aliens.... 
When a plaintiff, citizen of the state 
where the suit is brought, sues two 
defendants, one of whom is a citi- 
zen of another state, and the other 
an alien... the cause is not remov- 
able, because it does fiot come with- 
in any of the provisions of the stat- 
ute. It is casus omissus. It can- 
not be said to be a controversy ‘‘be- 
tween citizens of different states,” 
because one of the parties is not a 
citizen; and it cannot be described as 
a controversy “between citizens of 
a state and foreign citizens or sub- 
jects,” because one of the defendants 
is not a foreigner.’” Tracy vy. Morel, 
88 Fed. 801, 808. 

25. Ryan v. Ohmer, 233 Med. 165, 
166 (“The most interesting feature 
of this motion is the fact that, with 
a wide diversity of opinion outstand- 
ing, the question of jurisdiction has 
never been passed on by the Su- 
preme Court: ..- 3 / An analysis of the 
reasoning which has led the various 
courts and text-book writers to come 
to their conclusions will not be prof- 
itable. The question will continue 
to be one as to which marked differ- 
ences of opinion will exist until the 
Supreme Court has occasion to con- 
Strue the statute. Of course, the 
question is close, and, ordinarily, a 
doubt will be resolved against juris- 
diction; but as between the narrow 
view, well supported by close rea- 
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him an alien for 


and an alien.*4 
A naturalized 
States and theref 


There is no 


ereign or Nation 


trict (formerly e1 


soning, and the broader view, which 
seeks to escape too fine a distinc- 
tion, I choose, the latter. I do this 
the more willingly because a read- 
ing of the complaint suggests to me 
that considerable delay incident to 
the settlement of the question of 
jurisdiction might do injustice to 
plaintiff in denying to him an op- 
portunity to obtain his relief 
promptly, if he is entitled to it’’). 
26. U. S.—Bors v. Preston, 111 U. 
S. 252, 4 SCt 407, 28 L. ed. 419; 
Breedlove v. Nicolet, 7 Pet. 413, 8 L. 


ed. 731; U.S. v. Ortega, 11 \Wheat. 
467, 6 L. ed. 521; Chappedelaine v. 
Dechenaux, 4 Cranch 306, 2 lL. ed. 


629: De Sov. eRavara,. 27 ke. Cas. No: 
LG A225 2.9 Dall (Pa). 297, 1% da.,ed. 
388; Sands vy. Carruthers, 243 Fed. 
686; Eldorado Coal, ete., Co. v. Mar- 
LOLU paZzlbe wed, bh.) aol CGA. R35 os 
Puget Sound Tract., etc., Co. v. Law- 
rey, 202 Fed. 263 (suit by citizen of 
one state against alien joined with 
citizens of another state); Suravitz 
wi Pristasz, .201- Bed. 335, .119. (CCA: 
5738; Decker v. Southern R. Co., 189 
Fed. 224; Katalla Co. vy. Rones, 186 
Fed. 30, 108 CCA 132 [aff 182 Fed. 
946]; Fribourg v. Pullman Co., 176 
Fed. 981; Jewish Colonization Assoc. 
v. Solomon, 125 Fed. 994; Jenns v. 
Landes, 85 Fed. 801; Creagh v. Equi- 
table L. Assur. Soc., 83 Fed. 849, 
88 Fed. 1; Stalker v. Pullman’s Pal-: 
ace-Car Co., 81 Fed. 989; Bishop v. 
Averill, 76 Fed. 386; Pooley v. Luco, 
72 Fed. 561; Reinach v. Atlantic, etc., 
R. Co., 58 Fed. 33; Meyer v. Herrera, 
41 Fed, 65; Maloy v. Duden, 25 Fed. 
673; McHenry v. New York, etc., R. 
Co., 25 Fed. 65; Bonaparte v. Cam- 
den, netey RR: Conms We.CasiwNo.41-675 
Baldw. 205; Bell v. Ohio L. Ins. Co., 
3 F. Cas. No. 1,261; Gittings v. Craw- 
ford, 10 F. Cas. No. 5,465, Taney 1; 
Graham y. Stucken, 10 F. Cas. No. 
5,677, 4 Blatchf. 50; Hinckley v. 
Byrne, 12 F. Cas. No. 6,510, Deady 
224; Lanz v. Randall, 14 F. Cas. No. 
8,080, 4 Dill. 425; St. Luke’s Hos- 
pital v. Barclay, 21 F. Cas. No. 12,241, 
3 Blatchf. 259; Taylor v. Carpenter, 
ue id Cas. No. 13,785, 2 Woodb. & 

La.—Lowry v. Erwin, 6 Rob. 192, 
39 AmD 556. 


Minn.—Stinson v. St. Paul, ete., 
R. Co., 20 Minn. 492. 
deed Y.—Byam y. Stevens, 4 Hdw. 


N. C.—Rooker v. Crinkley, 113 N. 
C.73,.18 SH56, 

[a] A citizen of Cuba is a citizen 

of a foreign state, Betancourt v. 
Mutual Reserve Fund Life Assoc., 
101 Fed. 305, 
_ [b] A woman who married a Brit- 
ish subject domiciled in Canada and 
lives there with him becomes an 
alien as respects the United States, 
Jenns v. Landes, 85 Fed. 801. 

[c] In a case between citizens 
where plaintifis are only nominal 
plaintiffs for the use ,of an alien a 
federal court has jurisdiction. 
Browne _v. Strode, 5 Cranch (U. S.) 
303, 3 L. ed. 108. \ 

{d] Suit relating to land held un- | 


nS [§§ 57-58 


purposes of federal jurisdiction.®° 


But such removal and residence may deprive him of 
citizenship in a particular state and thus. preclude 
federal jurisdiction of a controversy between him 


alien is a citizen of the United 
ore cannot sue in the federal courts 


as an alien,®* unless he has abandoned his citizenship 
and reacquired his status as an alien.?* 
[§ 58] G. Controversies to Which Foreign Sov- 


Is a Party. The judicial power ex- 


tends to controversies ‘‘between a state or the eiti- 
zens thereof, and foreign states,’’?4 and the dis- 


reuit) courts are given jurisdiction 


of suits ‘‘between citizens of a state and foreion 
g 


der state law.—An alien resident in 
New Jersey, who holds land under 
a special law of that state, may 
maintain a suit in the federal circuit 
court relating to such land. 
parte v. Camden, etc., R. Co., 
Cas. No. 1,617, Baldw. 205. 

[e] Suit against a consul of a 
foreign government, who is also an 
alien, iS maintainable under this 
srant of jurisdiction, although the 
Supreme court also has original jur- 
isdiction in such a case. Bors v. 
Preston, 111 U. S. 252, 4 SCt 407, 28 
L. ed. 419. ; 

Concurrent jurisdiction of state 
courts See Courts § 634., 


3 #F. 


27. Breedlove v. Nicolet, 7 Pet. 
CU Sa) e435 Sa hced: agen. 
28. Picquet v. Swan, 19 F. Cas. 


No. 11,134, 5 Mason 35; Prentiss v. 
Brennan, 19 F. Cas. No. TD SSISs ea 
platens 162. See also infra §8§ 60, 


29. Sands v. Carruthers, 243 Fed. 
636; U. S. v. New York, ete., SS. Co., 
216 Fed, 61, 132 CCA 305; Wind 
River Lumber Co. v. Frankfort Mar., 
etc., Ins. Co., 196 Fed. 340, 116 CCA 
160; Carp v. Queen Ins. Co., 168 
Fed. 782; Pelzer Mfg. Co. v. Ham- 
burg-Bremen F. Ins. Co., 62 Fed. 1; 
Shattuck v. North British, ete., Ins. 
Co.,, 58 Fed. 609, 7 CCA 386; Cum- 
mings v. Grand Trunk R, Co., 6 F. 
Cas. No. 3,475, 2 Hask. 101; .Petro- 
cokino yv. Stuart, 19 F. Cas. No. 
11,041, 14 Phila. (Pa.) 412; Terry v. 
Imperial F. Ins. Co., 23°F. Cas, No. 
13,838, 8 Dill. 408; Merchants’ Mfg. 
Co. v. Grand Trunk R, Co., 63 How 
Pr (N. Y.) 459; Barrowcliffe v. La 
Caisse Generale, ete., 58 HowPr (N. 
Y.) 131, 1 NYCityCt 151, 

“A corporation created by the laws 
ofa foreign country does not. be- 
come a citizen or resident of a state 
of this Union by merely opening an 
office in the state, and transacting 
pees theres eis y. North 

ritish, etc., Ins, 0. 58 Fed. 5 
eek oo 386. ode ye 

aons by or against corporati 
fenerally see infra § 67. is noe 


30. Hammerstein v. Lyne, 200 
Fed. 165; Bishop v. Averill, 76 Fed. 
386; Wildes: v. Parker, 29 FEF. Cas, 


No. 17,652, 3 Sumn. 593. 
_31. Picquet_v. Swan, 19 FE Cas, 
Ne: pete ae 35; Prentiss v. 
rennan, bi Obs a 
Blatchf, 162. PhO- sabe ae 
Mii: Stein v. Fleischmann, 237 Fed. 
Naturalized citizens 
Aliens §§ 128-174. evens Bere 
aan Stein v. Fleischmann, 237 Fed. 
[a] A naturalized Austrian, who 
has resided in Austria for two years, 
but is shown not to have renounced 
his American citizenship, cannot sue 
as an alien in the federal courts, al- 
though he-has not shown his Ameri- 
can citizenship before a diplomatic 
or consular officer as provided by the 
act of March 2, 1907 (84.Sty ‘atsty 
1228 c 2534 § 2). Stein v. Fleisch- 
mann Co., 237 Fed. 679. 
34 Const. art IIT § 2. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


Bona- 


§§ 58-59] 


states.’’?°> Of course; a foreign nation cannot be 


sued without its consent.2% 
[§ 59] 


Different States—1. In General. 


controversies between citizens of different states the 
federal courts have jurisdiction,®* if the amount in 
controversy is sufficient,°® regardless of the nature 
If the necessary diversity of 
citizenship and jurisdictional amount exist, the par- 
ties have a right to have their controversies deter- 
mined in the federal courts.*? The motive with which 
a party invokes the jurisdiction of a federal court 


of the controversy.®® 


35. Jud. Code § 24 (1); Act Aug. 
1888 (25 St. at L. 434 ¢ 866 § 1); 
Republic of Colombia v. Cauca Co., 
190. U...S., 524, 23-SCt 704, 47 LL. ed. 
1159 [rev 113 Fed. 1020, 51 CCA 604 
(aff 106 Fed. 337)]; The Sapphire 
v. Napoleon III, 11 Wall. ¢U. S.) 164, 
20 L. ed. 127; King v. Oliver, 14 F. 
Cas. No. 7,814, 2 Wash. C. Ci 429. 

[a] A “foreign state” is not an 
“alien” within the meaning of the 
judiciary acts; the term “aliens? 
means foreign citizens. Colombia v. 
Cauca Co., 190 U. S. 524, 21 SCt 924, 
45 L. ed. 1031. 

[b] Decreeing interest.—A federal 
circuit court, whose action was in- 
voked by the Republic of Colombia 
to set aside an award made against 
it in arbitration proceedings, has the 
same power to decree the payment 
of interest from the date fixed for 
payment by the award as in an ordi- 
nary case, Ex p. Republic of Colom- 
bia, 195 U. S..604, 25, SCt 107, |49° L. 
ed. 338. 

36. Long v. The Tampico, 16 Fed. 
491; Manning v. Nicaragua, 14 How 
Pr (N. Y.) 517. See also Actions 
§ 84 note 67 [hb]. 

87. Const. art III § 2; Jud. Code 
(1911) § 24 (1); Venner v. Great 
Northern R. Co., 209 U. Ss» 24, 28 
Set 328, 52) led: 666; Gaines. Vv. 
Fuentes, 92 U. S. 10, 23 L. ed. 524; 
Fitch v. Creighton, 24 How. (U. S.) 
159, 16 L. ed. 596; Niles-Bement- 
Pond Co. v. Iron Molders’ Union, 246 
Fed. 851 [rev on other grounds 258 
Fed. 408, 169 CCA 424]; Pennsyl- 
vania R. Co. v. Swift, 242 Fed. 92; 
Stotesbury v. Huber, 237 Fed. 413; 
Hanson v. Hanson, 234 Fed. 853, 148 
CCA 451; Eastman Kodak Co. v. Na- 
tional Park Bank, 231 Fed. 320 [aff 
247 Fed. 1002, 159 CCA 662]; Lehigh 
Valley Coal Co. v. Washko, 231 Fed. 
42, 145 CCA 230; Thomas v. South 
Butte Min. Co., 230 Fed. 968, 145 CCA 
162; Piedmont Carolina R. Co. V. 
Shaw, 223 Fed. 973, 138 CCA 227; 


Columbia Digger v. Rector, 215 her 


618; Vernon Parish v. Gould, 
Fed. 894, 127 CCA 553; Wood v. 
Tangipahoa Parish, 210 Fed. 384; 


Reich v. Tennessee Copper Co., 209 
Fed. 880; Puget Sound Tract., etc., 
Co. v. Lawrey, 202 Fed. 263; Chicago, 
ete., R. Co. v. Oglesby, 198 Fed. 153, 
North Star Lumber Co. v. Johnson, 
196 Fed. 66; H. C. Cook Co. v. Beech- 
er, 172 Fed. 166 [aff 217 U.S. 497, 
30 SCt 601, 54 L. ed. 855]; Prest-O- 
Lite Co. v. Avery Portable Lighting 
Co., 164 Fed. 60; Poor v. Iowa Cent. 
R. Co, 155 Fed, 226; Morrill v. 
American Reserve Bond Co., 151 Fed. 
305; Brun v. Mann, 151 Fed. 145, 80 
CCA 513, 12 LRANS 154; Burrell v. 
U. S., 147 Fed. 44, 77 CCA 308; Bar- 
ber Asphalt Pav. Co. v. Morris, 132 
Fed. 945, 66 CCA 55, 67 LRA 761; 
Rochester German Ins, Co. V. 
Schmidt, 126 Fed. 998; Sawyers v. 
White, 122 Fed. 223, 58 CCA 587; 
Elkins v. Chicago, 119 Fed. 957; Shep- 
ard v. Tulare Irr. Dist., 94 Fed. 1 
[aff 185 U. S. 1, 22 SCt 531, 46 L. 
ed. 7731; U. S. v. Myers, 27 F. Cas. 
No. 15,844, 2 Brock. 516; Giraey 
v. Moore, 10 F. Cas. No. ‘5,462, 

Woods 397; Morgan v. New Pes bra a 
ete, R. Co. 17 F. Cas. No. 9,806, 

‘Woods 15; Peo. v. State Treasurer, 
24 Mich. 468; Stimson v. sports 

Oh. Dec. (Reprint) 47, 1 ClevLRec 


H. Controversies between Citizens of 


‘Nichols, ete., Co., 190 Fed. 579. 
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is immaterial.4+ 


In all eases of 


volved.42 


another state.‘ 


Ci) Way 


Nor can the facet that a plaintiff 


is given a different remedy in the state courts affect 
the jurisdiction of a federal court to entertain his 
action where he has the right to sue in that court 
by reason of his citizenship and the amount in- 


A state is not a citizen within the law conferring 
federal jurisdiction where diversity of citizenship 
exists,4* and hence the federal courts have not juris- 
diction, on the ground of diverse citizenship, of a 
suit between a state and a citizen or corporation of 


45; Village Mills Co. v. Houston Oil} pen Min., etc., Co. v. Rucher, 28 Fed. 
Weis! 


Co., (Tex. Civ, A.) 186 SW 785. 

[a] Jurisdiction depends not 
merely on the description of the 
parties as belonging to different 
states, but upon the fact that they 
do so belong. Killpatrick v. Frost, 2 
Grant (Pa.) 168. 

[b] Jurisdiction not dependent 
upon right to recover.—Whether a 
nonresident is entitled to maintain 
an action for rongful death under 
a State statute is a question which 
goes to the defense of such an ac- 
tion, and does not affect the juris- 
diction of a federal court therein. 
Pennsylvania Co. v. Scofield, 161 Fed. 
911, 88 CCA 602. 

38. See infra § 350. 

39. Hastman Kodak Co. vy. Na- 
tional Park Bank, 231 Fed. 320; How- 
ard v. National Tel. Co., 182 Fed. 215. 

[a] Tllustrations. —- Where the 
requisite diversity of citizenship 
exists, a federal court may have jur- 
isdiction of: (1) A creditor’s bill. 
Feidler v. Bartieson, 161 Fed. 30, 88 
CCA 194 [aff 149 Fed. 299]; Chicago 
First Nat. Bank v. Steinway, 77 Fed. 
661. (2) A bill for foreclosure. Con- 
necticut Mut. L. Ins. Co. v. Crawford, 
21 Fed. 281. (3) A Suit by a legatee 
against an executor to establish and 
enforce rights under the will. Hig- 
gins v. Haton, 183 Fed. 388, 105 CCA 
608 [rev 178 Fed. 153], (4) A suit 
to determine the rights of next of 
kin or heirs of a decedent. Jennings 
v. Smith, 242 Fed. 561. (5) An ac- 
tion by an administrator to recover 
damages for the death of his intes- 
tate by wrongful act. Holmes  v. 
Orevon, etc., R. Co., 5 Fed. 75, 6 
Sawy. 262. (6) An action for death 
of a servant. Stockwell v. Boston, 
ete, “R. Co} 131 Fed. 152. (7) A 
bill for specific performance of a 
patent license. Indiana Mfg. notes 
A suit by a divorced wife by her next 
friend for alimony decreed to her. 
Barber v. Barber, 21 How. (U. Ss.) 
582, 16 L. ed. 226. (9) An action in 
the name of the United States on a 
public contractor’s bond. Burrell v. 
U. S., 147 Fed. 44, 77 CCA 308. (10) 
A suit to compel a carrier to trans- 
port goods. Danciger Vv. Wells, 154 
Wed. 379. (11) A suit to enjoin _en- 
forcement of a state statute. Hebe 
Co. v. Calvert, 246 Fed, 711. (12) An 
action on municipal bonds. Waite v. 
Santa Cruz, 89 Fed. 619. (13) A pro- 
ceeding to determine the validity of 
foreign claims against a decedent’s 
estate. Del Valle v. Welsh, 28 Fed. 
342; Connecticut L. Ins. Co. v. Schur- 
meier, 117 Minn. 473, 136 NW 1, Ann 
Casi913D 462, (14) A habeas cor- 
pus proceeding. King v. McLean 
Asylum Massachusetts Gen. Hospital, 
64 Fed. 331, 12 CCA 145. (15) Con- 
demnation proceedings where the is- 
sue is as to the amount of compen- 
sation. Mississippi, etc., Boom Co} 
v. Patterson, 98 U. S. 403, 25 L. ed. 
206. (16) A proceeding where the 
right to the custody of a child is in 
controversy. Bennett v. Bennett, 3 
F. Cas. No. 1,318, Deady 299. 

Tb] A suit for partition (1) of 
the real estate of a decedent is with- 
in the jurisdiction of a federal court 
where diversity of citizenship exists. 
Hastings v. Douglass, 249 Fed. 378; 
Daniels v. Benedict, 50 Fed. 347; As- 


220; Willard v. Willard, 145 

116, 12 SCt 818, 36 L. ed. 644. (2) 
But where the heirs are all citizens 
of the same state, and jurisdiction 
is based on the fact that the widow 
is a citizen of another state, the 
heirs cannot be permitted to attack 
the validity of her marriage to dece- 
dent, for should the marriage be de- 
creed a nullity ‘‘then the dower in- 
terests of defendant would be _ nil, 
the land would belong to plaintiffs, 
all of whom are residents of the 
same state ... and no diversity of 
citizenship would exist as a basis of 
jurisdiction.” Hastings v. Douglass, 
249 Fed. 378, 384. 

[c] Judgment creditors may sue 
to enforce their judgments in the 
federal courts on the grounds of di- 
verse citizenship, although such 
courts would not have had jurisdic- 
tion of a suit on the original cause 


of action, Stanwood v. Wishard, 134 
Fed. 959. 
{d] A claim for future alimony 


under a decree of a state court is a 
controversy within the federal jur- 
isdiction, other requisites being pres- 
out Israel v. Israel, 130 Fed. 

40. Bates v. Days, 11 Fed. 529, 3 
McCrary 616. 

41. Smithers v. Smith, 204 U. S. 
632, 27 SCt 297, 51 L. ed. 656; Chi- 
cago v. Mills, 204 U. S. 321, 27 SCt 
286, 51 L. ed. 504; Blair v. Chicago, 
201 U. S. 400, 26 SCt 427, 50 L. ed. 
801 [rev 182 Fed. 848]. 

42. Herring v. Modesto Irr. Dist., 
95 Fed. 705. 

43. Minnesota v. Northern Securi- 
ties Co., 194 U. S. 48, 24 SCt 598, 48 
L. ed. 870; Arkansas v. Kansas, etc., 
Coal "Co. “188° UU. | Se rs5 22 Ser a7, 
46 L. ed. 144; Postal Tel Cable Co. 
v. Alabama, 155 U. S. 482, 15 SCt 192, 
39 I. "ed. 231; Germania’ Ins. Co: 7 
Wisconsin, 119 U. S. 473, 7,SCt 260, 
30 L. ed. 461; Stone v. South Caro- 
lina, “117 °U. S.°430,5 6 “St 7995729 Ti. 
ed. 962; Ames v. Kansas, 111 U. S. 
449, 4 SCt 437, 28 L. ed. 482; Deseret 
Water, etc., Co. v. State, 202 Fed. 498, 
120 CCA 641; Minnesota v. Guar- 
anty © Trust) te.) Co; v3) meds) Oia: 
Gale v. Babcock, 9 F. Cas. No. 5,188. 
4 Wash. C. C. 199; Wisconsin v. Du- 


luth, 30 °F..Cas. Nov 175902; 4 2-\pilt, 
aaa State) v2!) Corbing ei Tee Suen ce 
voo,. 


“It is well settled that a suit be- 
tween a State and a citizen or a cor- 
poration of another State is not be- 
tween citizens of different States; 
and that the Circuit Court of the 
United States has no jurisdiction of 
it, unless it arises under the Consti- 
tution, laws or treaties of the United 
States.” Postal Tel. Cable Co. v. 
Alabama, 155 U. S. 482, 487, 15 SCt 
£9253 895Lweds 2315 

“When sued officially, neither is 
the officer nor the government a citi- 
zen of any state. No jurisdiction on 
account of diverse citizenship exists 
in these cases.’”’ Westbrook v. Direc- 
tor Gen, of Railroads, 263 Fed. 211, 
213. 

Controversies to which a state is 
@ party See supra § 50 et seq. 

44, Arkansas v. Kansas, etc., Coal 
Coy 183) Wii Si 185) - 22) SCl Ais 4625n, 
ed. 144 [appr on this point but rev 
on other grounds 96 Fed. 353]. 
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No rights of action are created by the provision 
giving to federal courts jurisdiction of controversies 
between citizens of different states.*® 

[§ 60] 2. What Constitutes Citizenship.*¢ 
zenship, with respect to the jurisdiction of the fed- 
eral courts, has the same meaning as domicile,*7 and 
imports permanent residence in a state with an 
Residence alone is not 
the equivalent of citizenship;*® and citizenship in 
a particular state is not lost by absence therefrom, 
where the intention to return remains,°° even though 


intention of remaining.*§ 


such absence is protracted.®+ 
Married woman. 


between them.®? 


husband which will be recognized 


45. Paterlini v. Memorial Hospital 
Assoc., 247 Fed. 639, 643, 160 CCA 
49 [aff 241 Fed. 429, and certiorari 
den 246 U. S. 665, 38 SCt 334, 62 L. 
ed. 929] (the purpose of conferring 
on a federal court jurisdiction of an 
action by a nonresident against a 
citizen of the state where the court 
is located “is to insure an impartial 
trial, not to create rights of action 
which citizens of the state, in like 
condition, do not have’’). 

46. See also generally Citizen 11 
(C5 SRA 

Change of citizenship or residence 
as affecting federal jurisdiction see 
infra §§ 61, 75. 

47. Gilbert v. David, 235 U. S. 
561, 35 SCt 164, 59 L. ed. 360; Pan- 
nill v. Roanoke Times Co., 252 Fed. 
910; Bjornquist v. Boston, etc., R. 
Co., 250 Fed. 929,168 CCA 179,5 ALR 
951 [certiorari den 248 U. S. 573, 39 
S€t 11, 68 L. ed. 427]; Postal Tel.- 
Cable Co. v. Darrow, 250 Fed. 581, 
162 CCA 597; Delaware, eitc., R. Co. 
v. Petrowsky, 250 Fed. 554 [cer- 
tiorari den 247 U. S. 508, 38 SCt-427, 
62 L. ed. 1241]; Sullivan v. Lloyd, 
213 Fed. 275; Harton v. Howley, 155 
Fed. 491; Dresser v. Edison Illum. 
Co., 49 Fed. 257; Poppenhauser v. 
India-Rubber Comb Co., 14 Fed. 707; 
Woolridge v. McKenna, 8 Fed. 650; 
Butler v. Farnsworth, 4 F. Cas. No. 
2,240, 4 Wash. C. C. 101; Read v. 
-Bertrand, 20 F. Cas. No. 11,601, 4 
Wash. C. C. 514, 

“Domicile is the test of citizenship 
for the purpose of the jurisdiction 
of the courts of the United States.” 
Bjornquist v. Boston, ete., R. Co., 250 
meds 929, 933,.163' -CCA: 179,.5 ALR 
951 [certiorari den 248 U. S. 578, 39 
SCtali Os ds. ede= 4271; 


Domicile generally see Domicile 19 
Crd." p_ 3390: 
48. Delaware, etc., R. Co. v. Pe- 


trowsky, 250 Fed. 554, 162 CCA 570; 
Hammerstein v. Lyne, 200 Fed. 165; 
Haskell v. Bailey, 63 Fed. 873, 11 
CCA 476; Bissell v. Horton, 3 F. Cas. 
No. 1,448, Brunn. Col. Cas. 53, 3 Day 


(Conn,) 281; Byrne v. Holt, 4 F. Cas, 


No. 2,272, 2 Wash. C..C. 282. 

“A fixed and permanent residence 
or domicile in a state is essential 
to the character of citizenship that 
will bring the case within the juris- 
diction of the Federal Courts.” Pren- 
tiss v. Brennan, 19 F. Cas. No. 11,385, 
2 Blatchf, 162, 165 [quot Pannill vy. 


Roanoke Times Co., 252 Fed. 910, 
914]. 
49. Steigleder v. McQuesten, 198 


U. S. 141, 25 SCt 616, 49 L. ed. 986; 
Hisele v. Oddie, 128 Fed. 941; Nichols 
v. Nichols, 92 Fed. 1. 
50. Davis v. Dixon, 184 Fed. 509. 
[a] Sufficient showing of citizen- 
ship.—Where a complainant alleged 


For purposes of federal juris- 
diction, the domicile of a husband is also the domi- 
cile of the wife,®* and hence a husband and wife, not 
living apart under a legal separation, cannot be cit- 
izens of different states in such sense as to authorize 
a federal court to entertain jurisdiction of a suit 
But after a divorce, a wife may 
acquire a domicile different from that of her former 


FEDERAL, COURTS 


Infant. 


Citi- 


[$§ 59-61 


of federal jurisdiction.** 
The domicile of a child, unless he is 
emancipated, is that of his father;55 but a minor 
who has reached years of discretion and has no 
parents, grandparents, or statutory guardian may 
establish a domicile anywhere for the purpose of 
federal jurisdiction.®® 

State citizenship necessary. The mere fact that 
one is a citizen of the United States does not give 
him or his adversary the right to resort to the fed- 
eral courts on the ground of diverse citizenship; 


for this purpose a state citizenship is necessary.5* 


for the purpose 


in his bill in a federal court that he 
was a citizen of North Carolina, and 
it is shown without contradiction 
that he is a native of that state, that 
his home where his wife and family 
reside is and has always been there, 
that he vists them frequently and 
has always voted there in national 
elections, the presumption of his citi- 
zenship in that state arising from 
such allegation and facts is not over- 
come by evidence that for several 
years he has been for a large part 
of the time in Georgia, where the 
suit is brought, in connection with 
his business there in different places, 
that he took part in a political meet- 
ing there aS member of a local com- 
mittee, or that on one occasion he 
registered and voted there at a party 
primary, especially in view of the 
Georgia statute, which apparently re- 
quires only residehce and the pay- 
ment of taxes to entitle any citizen 
of the United States to vote. Gaddie 
v. Mann, 147 Fed. 955 [rev on other 
grounds 158 Fed. 42, 88 CCA 1]. 

51. Caldwell v. Firth, 91 Fed. 177, 
33 CCA 439. 

5@. Thompson v. Stalmann, 139 
Fed. 93; Nichols v. Nichols, 92 Fed. 
1. See generally Domicile §§ 33-36. 

53. Nichols v. Nichols, 92 Fed. 1: 

54. Barber v. Barber, 21 How. (U. 
S.) 582, 16 L. ed. 226; Nichols v. 
Nichols, 92 Fed. 1; Bennett vy, Ben- 
nett, 3 F. Cas. No. 1,318, Deady 299. 

55. Woolridge v. McKenna, 8 Fed. 
See generally Domicile § 25. 
Bjornquist v. Boston, ete. R. 
Con 200. Med. 11929) 1635 OCA 1'79:5 1b 
ALR 951 [certiorari den 248 U. S. 
Sls, 89 usSCt. Lil s63h i. ed. 427 |: 

57. Bankers’ Trust Co. v. Texas, 
etc.,, R. Co., 241 U.S. 295, 36 SCt 569, 
60 L. ed. 1010; Hooe v. Jamieson, 
166) U. aS: (395;, L7ISCt 596), 41 "T. ed, 
1049; New Orleans v. Winter, 1 
Wheat. (U. S.) 91, 4 L. ed. 44; Stein 
v. Fleischmann Co,, 237 Fed. 679; 
Stieff v. Ring, 206 Fed. 900, 124 CCA 
560; Picquet v. Swan, 19 F. Cas. No. 
11,134, 5 Mason-35; Prentiss v. Bren- 


nan, 19 F.. Cas, No. 11,385, 2 Blatchf. | 


162. 

[a] A naturalized citizen who has 
abandoned his residence in the 
United States and is permanently re- 
siding abroad cannot invoke federal 
jurisdiction on the ground that he 
is a citizen of the state where he 
formerly resided. Stein v. Fleisch- 
mann Co., 237 Fed. 679. 

Action by or against corporation 
formed under act of congress sce 
infra § 67. 

58._ Pannill v. Roanoke Times Co., 
252 Fed. 910, 915 (‘The theoretical 
domicile which is equiyalent to state 
citizenship is always one which 
exists animo revertendi. The theo- 


For later cases, developments and changes in the law see cumulative Annotations, 


A homeless wanderer, although he may be a citizen 
of the United States, is not a citizen of any state 
for purposes of federal jurisdiction.®® 

[§ 61] 3. Time as of Which Jurisdiction Deter- 
mined. The test of jurisdiction is the citizenship 
of the parties at the time when thé action is com- 
menced;°° and it is not affected by a subsequent 
change in the citizenship of either of the parties,®° 


retical domicile which clings to a 
homeless wanderer, who never in- 
tends to return, has its uses in de- 
ciding rights of succession to prop- 
erty, in respect to taxation and to 
the administration of pauper laws, 
but is not, I think, equivalent to citi- 
zenship in the sense in which the 
word ‘citizen’ is used in the Judiciary 
Act. While domicile, in some sense, 
may not be lost by mere departure 
with intent not to return, state citi- 
zenship is thus lost. In other words, 
where the word ‘domicile’ is used as 
meaning home, where absence from 
domicile is animo revertendi, domi- 
cile may be equivalent to state citi- 
zenship; but where domicile exists 
merely by legal fiction, and absence 
1s accompanied by intent never to 
return to the state of domicile, the 
word is not synonymous with citi- 
zenship’’). 

59. Stewart v. Dunham, 115 U. g. 
61, 5 SCt 1163, 29 L. ed. 329; Clarke 
v. Mathewson, 12 Pet. (U. S.) 164, 
9 L. ed. 1041; Dunn vy. Clarke, 8 Pet. 
CW gS.) Sie eds 845. Mollen v. 
Torrance, 9 Wheat. CUS2) 5 Si7eeoniee 
ed. 154; Morgan v. Morgan, 2 Wheat, 
(COR Si 290, 4 Li. ed. 242; Sternberg- 
er v. Continental Mines, etc., Co., 259 
Fed. 293; Delaware, CLE. WE ue OnLaye 
Petrowsky, 250 Fed, 554, 162 CCA 570 
[certiorari den 247 U. §. 508, 38 SCt 
427, 62 1. ed. 1241]: Noyes v. Craw- 
ford, 133 Fed. 796; Tug River Coal, 


UG, ROORe Ve Brigel, 86 Fed. 818, 30 
CCA 415; Jones vy. Shapera, 57 Fed. 
457, 6 CCA 423; Frank v. Chetwood, 


iS) ees No. 5,051. 

a n determining an assienee’s 
right to sue the state of facts ae the 
commencement of the suit controls. 
Chamberlain v. Eckert, 5 F. -Cas. No. 
2,577, 2 Biss. 126; Thaxter v. Hatch, 
23 F. Cas.. No. 13.866, 6 McLean 68; 
White v. Leahy, 29 F. Cas, No. Die bou, 
38 Dill. 3878. See also infra Sy yale 

60. Gilbert v. David, 235 U. 9g. 561, 
35 SCt 164, 59 L. ed. 360; Louis- 
Ville ete, hn Come Louisville Trust 
Co., 174 U. S. 552, 19 sct SLT Nash. 
ed. 1081 [mod 75 Wed. 433, 22 -CCA, 
378]; Koenigsberger v, Richmond Sil- 


ver Min. Co., 158 U. S; 
Tdi RO Ty ede re Mee 


Dunn y. Clarke, 8 Pet. ; 
eae gar: 1 Gi Ooh (S15) ea om ess 
he CU... S.) 


(UL S.) 
154; Morgan vy, Morgan, 
2 Wheat. (U. 8.) 290, 4 L. ed. 242; 
Stultz yv. Cousins, 242 Fed. 794,''155 
CCA 382; Collins v, Ashland, 112 Fed, 
175; Tug River Coal, ete, Co. vy. 
Brigel, 86 Fed. 818, 30 CCA 415 [aff 
73 Fed. 13]; Cross v. Evans, 86 Fed. 
1, 29 CCA 523; Shakers Soc. v. Wat- 
son, 68 Fed. 730,15 CCA 632; Jarboe v. 


Same title, page and note number, 


9§ 61-62] - 


a subsequent change of parties,®! a substitution of 
the personal representative of a party who has died 
pending the action,®? the intervention of persons not 
originally parties,** amendments of the pleadings re- 
lating to the cause of action,®* or, it is usually held, 


a transfer of the subject matter.® 


zen of the same state as defendant is a necessary 
party plaintiff to a suit in a federal court when it 
is commenced, the court does not aequire jurisdiction 
because at some time during the pendency of the 
suit he may cease to be a necessary party ;°° and 
where the jurisdiction of the federal court has at- 
tached in an action at law against the receivers of 
a railroad, such jurisdiction is not lost because the 
ownership of the railroad subsequently passes to 
citizens of the same state as plaintiff, or by reason 
of an order of a court in another district discharging 
the receivers, especially when it expressly provides 
that pending cases shall not be affected.°’ However, 
a federal court has refused to allow a bill to be 


Templer, 38 Fed. 213; Glover v. Shep- 
perd, 21 Fed. 481; Culver v. Wood- 
ruff County, 6 F. Cas. No. 3,469, 5 
Dill. 392; Hatfield v. Bushnell, 11 F. 
Cas. No. 6,211, 22 Vt. 659, 1 Blatchf. 
393; Ex p. Jones, 66 Ala, 202. 

[a] Jurisdiction must have ac- 
tually vested by the commencement 
of the suit. Thaxter v. Hatch, 23 F. 
Cas. No. 13,866, 6 McLean 68. 

[b] A creditor’s bill for discovery 
is a continuation of the suit at law 
and the court is not ousted of juris- 
diction by a change of the residence 
of complainant. Hatch v. Dorr, 11 
F. Cas. No. 6,206, 4 McLean 112. 

61. Hardenbergh v. Ray, 151 U. 
Seiden 14. SCt, (306,38. L., ed. 1935 
Phelps v. Oaks, 117 U. S. 236, 6 SCt 
714, 29 L. ed. 888; Whyte v. Gibbes, 
20 How. (U. S.) 541, 15 L. ed. 1016; 
Hawes v. Madison First Nat. Bank, 
929 Fed. 51, 143 CCA 645; King v. 
Davis, 137 Fed. 198 [aff 157 Fed. 676, 
85 CCA 348]; Belmont Nail Co. v. 
Columbia Iron, etc., Co., 46 Fed. 336. 

62. Shakers Soc. v. Watson, 68 
Fed. 730, 15 CCA 632; Trigg _v. Con- 
way, 24 F. Cas. No. 14,173, Hempst. 


TEL. 

The residence of the repre- 
sentative is immaterial in such a 
ease, and jurisdiction continues. 
Trigg v. Conway, 24 F. Cas. No. 14,- 
173, Hempst. 711. 

[b] Jurisdiction does not extend 
to any additional relief prayed for 


by the representative. Dunn, ,..V- 
Clarke, 8 Pet. (U. S.) 1, 8 L. ed. 845. 
63. See infra § 73. 
64. Tug River Co., ete, Co. V. 


Brigel, 86 Fed. 818, 30 CCA 415 [aff 


73 Fed. 13). 

65. See infra § 76. 

66. Adams v. Woburn, 174 Fed. 
192. 

Necessary, nominal, and formal 


parties see infra_§ 64. 


67. Cross v. Evans, 86 Fed. ani) 
CCA. 523. 

68. Delaware, etc., R. Co. .v. Jer- 
sey City, 168 Fed. 128. 

Alignment 


nots jurisdictional pur- 


poses see infra 
69. Weller v. 105 Fed. 


193 
s hael v. Trask, 194 U. Ss. 
na acre? 48 L. ed. 973; Flor- 


272, 24 SCt 647, 
tae Cent., etc., R. Co. Vv. Bell, 176 U. 


Hanaur, 


127 U. §. 
70; Peninsular Iron Go, Nae Sk 
U.S. 631, 7 SCt 1010, 30 L._ed. 
Louisville, etc., ne COV. Tetsu 
How. .(U. S.) : E ; 
Connolly v. pes or 9 Pet, (U.,.S:) 
556, 7 L. ed. 518; 

Winter, 1 Wheat. (U. S.) 91,4 L. ed. 
44; Chase v._ Lathrope, : 
Rogers v. Chickamausa Trust Co., 
253 Fed. 541, AG he COAL 211; 


FEDERAL COURTS 


So where a eiti- 


eral. 


son vy. Delaware, etc., Co., 251 Fed. 
255, 163 CCA 411; Devost v. Twin 
State Gas, etc., Co., 250 Fed. 349, 162 
CCA 419; Hastings v. Hoog, 234 Fed. 
108; Thomas v. Anderson, 223 Fed. 
41, 138 CCA 405; Clauss v. Palmer 
Union Oil Co., 222 Fed. 870, 138 CCA 
296; State of Maine Lumber Co. v. 
Kingfield Co., 218 Fed. 902; Colum- 
bia Digger Co. v. Rector, 215 Fed. 
618; Carl Laemmle Music Co. v. 
Stern, 209 Fed. 129 [aff 219 Fed. 534, 
135 CCA 284]; Key West Cigar Mfrs.’ 
Assoc. v. Rosenbloom, 171 Fed. 296; 
A. B. Andrews v. Puncture Proof 
Footwear Co., 168 Fed. 762; Gage 
v. Riverside Trust Co., 156 Fed. 1002 
[app dism 218 U. S. 690, 31 SCt 224, 
54 L. ed. 1210]; Barnes v. Berry, 156 
Fed. 72; Blunt v. Southern R. Co., 
155 Fed. 499; McClelland v. McKane, 
154 Fed. 164; Mirabile Corporation v. 
Purvis, 143 Fed. 920; Anderson v. 
Bassman, 140 Fed. 10; Keller v. Kan- 
sas City, etc., R. Co. 135 Fed. 2023 
Rochester German Ins. Co. Vv. 
Schmidt, 126 Fed. 998; Elkins v. Chi- 
eago, 119 Fed. 957; Consolidated 
Water Co. v. Babcock, 76 Fed. 243; 
Oxley Stave Co. v. Coopers’ Inter- 
national Union, 72 Fed. 695; Oberlin 
Coliege v. Blair, 70 Fed. ANA rie: 
River Coal, ete., Co. v. Brigel, 67 Fed. 
625, 14 CCA 577; Wetherby v. Stin- 
son, 62 Fed. 173, 10 CCA 243; Beebe 
vy. Louisville, ete. R. Co., 
481; Covert v. Waldron, 33 Fed. 311; 
Bland v. Fleeman, 29 Fed. 669; Jack- 
son, etc. Co. v. Burlington, etc., R. 
Co., 29 Fed. 474; Saginaw Gas-Light 
Co. v. Saginaw, 28 Fed. 529; Adams 
Express Co. v. Denver, ete da COs 
16 Fed. 712, 4 McCrary 77; Karns 
y. Atlantic, etc., R. Co., 10 Fed. 309; 
Miller v. Lynde, 2 Root (Conn.) 444, 
1 AmD 86; Dunn _ Vv. Waggoner, 3 
Yerg. (Tenn.) 59; Nulton v. Isaacs, 
30 Gratt. (71 Va.) 726. 

“Bach distinct interest should be 
represented by persons, all of whom 
are entitled to sue, or may be sued, 
in the federal courts. That is, that 
where the interest is joint, each of 
the persons concerned in that inter- 
est must be competent to sue, or 
liable to be sued, in those courts. 
Strawbridge v. Curtis, 3 Cranch (U. 
S.) 267, 2. L. ed. 435 [quot Sweeney 
vy. Carter Oil Co., 199 U. S. 252, 257, 
96 SCt 55, 50 L. ed. 178; Smith v. 
Lyon, 133 U.S. 315, 318, 110 SCt 303, 
33 L, ed. 635, and appr Ober v. Gal- 
lagher, 93 U. §. 199, 23 L. ed. 829; 
Northern Ind. R. Co. v. Michigan 
Cent; R. Co., 15 How. (U. S.) 233, 14 
L. ed,.. 674]. 

Controversies to which alien a 
party generally see supra § 57 

71. Raphael v. Trask, 
972. 24 SCt 647, 48 L. ed. 973 [aff 118 
Fed. 777]; Florida Cent., etc. R. Co. 
vy. Bell, 176 U.S. 321, 20. S€t 399, 
44 L, ed. 486 [rev 87 Fed. 369, 31 
CCA 9]; Farni vy. Tesson, 1 Black 


39 Fed.. 


194 U. S- 
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amended by bringing in a new party, on the ground 
that such party would have to be aligned for juris- 
dictional purposes in opposition to a citizen of the 
same state, and his joinder would therefore defeat 
the jurisdiction of the court which rested solely on 
diversity of citizenship;** and it has also been 
held that an amendment of the record cannot be 
allowed after trial to confer jurisdiction which did 
not exist when the suit was commenced or tried by 
striking out the name of a party whose citizenship 
deprived the court of jurisdiction.® 

[§ 62] 4. Citizenship of Coparties—a. In Gen- 
In! order that a controversy may be ‘‘ between 
citizens of different states’’ so as to give a federal 
court jurisdiction, it is necessary that all the parties 
on one side of the action should be citizens of differ- 
ent states from all the parties on the other side.’° 
There is no jurisdiction where citizens of the same 
state are ranged on opposite sides, although citizens 
of other states are also parties,”1 and with respect 


(U. S.) 309, 17 L. ed. 67; Hastings y. 
Hoog, 234 Fed. 103; Hawes v. Madi- 
son First Nat. Bank, 229 Fed. 51, 143 
CCA 645; Thomas vy. Anderson, 223 
Fed. 41, 138 CCA 405; Clauss v. Pal- 
mer Union Oil Co., 222 Fed. 870, 138 
CCA 296; Columbia Digger Co. v. 
Rector, 215 Fed. 618; Carl Laemmle 
Music Co. v. Stern, 209 Fed. 129 [aff 
219 Fed. 534, 135 CCA 284]; Barker 
v. Eastman, 206 Fed. 865, 124 CCA 
525 [aff 192 Fed. 659]; Key West 
Cigar Mfrs.’ Assoc. v. Rosenbloom, 
171 Fed. 296; Mirabile Corp. v. Purvis, 
143 Fed, 920; Anderson v. Bassman, 
140 Fed. 10; Post v. Buckley, 119 
Fed. 249; Cabaniss v. Reco Min. Co., 
116 Fed. 318, 54 CCA 190; Baltimore 
Bldg., ete., Assoc. v. Alderson, 90 
Fed. 142, 32 CCA 542; Tug River 
Coal, ete., Co. v. Brigel, 67 Fed. 625, 
14 CCA 577; Pittsburgh, ete., R. Co. 
v. Baltimore, etce., R. Co., 61 Fed. 705, 
110 CCA 20; Mangels v. Donau Brew- 
ing Co., 53 Fed. 513; Watson v. Evers, 
13 Fed. 194; Brigham v. Luddington, 
4 F. Cas. No. 1,874, 12 Blatchf. 237; 
Lockhart v. Horn, 15 F. Cas. No. 
8,445, 1 Woods 628 [aff 17 Wall. 570, 
21 L. ed. 657];’ Lovejoy v. Wash- 
burne, 15 F. Cas. No. 8,550, 1 Biss. 
416; Robinson v. Bennett, 50 _Mich. 
560, 15 NW 904. Contra National 
Union Bank v. Dodge, 17 F. Cas. No. 
10,053 (now necessarily overruled). 

“In general, a federal court has 
no jurisdiction of a suit where juris- 
diction depends on a diverse citizen- 
ship alone, and citizens of the same 
state are parties on opposite sides, 
‘with interests so conflicting that the . 
relief prayed cannot be had without 
keeping them on opposite. sides of 
the matter in dispute.’ Peninsular 
Tron Co. v. Stone, 121 U. S. 631, 633, 
7 SCt 1010, 30 L. ed. 1020.” Stephens 
v. Smartt, 172 Fed. 466, 474. 

[a] In a suit to enjoin the in- 
stitution of a boycott by certain 
trades-unions or assemblies and their 
members, no jurisdiction exists in 
the federal court as to individual de- 
fendants who are residents of the 
same state as the corporation bring- 
ing the suit. Oxley Stave Co. v. 
Coopers’ International Union of 
North America, 72 Fed. 695. 

[b] Although a defendant files a 
disclaimer where the bill shows that 
he and complainant are citizens of 
the same state, yet if such defend- 
ant is not dismissed the suit should 
be. Wetherby v. Stinson, 62 Fed. 173, 
10 CCA 243. 

[c] One of several defendants 
cannot file a cross bill against the 
others, all being citizens of the same 
state, as to matters not set up. in 
the original bill, in which the origi- 
nal complainants have no interest. 
Putnam v. New Albany, 20 F. Cas. 
No. 11,481, 4 Biss. 365. 

[ad] The rule applies to corpora- 
tions (1) so as to preclude a suit in 
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to parties plaintiff, the rule is the same where their 
joinder is voluntary as though they had been com- 


pelled to unite.’? 
Severable cause of action. 


erecised as to the former.*? 


Representation of interests of persons not par- 
Where an action by creditors of an insolvent 
corporation to enforce the liability of stockholders 
on behalf of all creditors is brought in a federal 


ties. 


Where citizens of one 
state bring an action against citizens of another 
state and also join as defendants persons wlio are 
citizens of the same state as plaintiffs, if the cause 
of action is seyerable and distinct as to those par- 
ties defendant properly before the court so that sub- 
stantial justice can be done as to them without affect- 
ing the other defendants, jurisdiction may be ex- 
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court on the ground of diverse citizenship, the fact 


a federal court by two corporations 
incorporated in different states 
against a citizen of the state in which 
one of such corporations was cre- 
ated. Ohio, etc., R. Co. v. Wheeler, 
Pppiacs GUresS.)286, 17 2h. ed. 130, 
(2) The federal court has no juris- 
diction over an action by a citizen 
of the state in which it sits for in- 
juries, brought against both a do- 
mestic and a _ foreign corporation, 
where there is any right of action, 
or any reasonable ground to claim a 
right of action against the domestic 
corporation, and where no separable 
controversy is claimed to exist. Kel- 
ler v. Kansas City, ete, R. Co., 135 
Fed. 202. (8) Actions by or against 
corporations generally see _ infra 
§ 67. 

72, Hooe v. Jamieson, 166 U. S. 
S95; mt sect 596,41, °L.. ed. 1049; 
Clauss v. Palmer Union Oil Co., 222 
Fed. 870, 188 CCA 296. 

73. Boon v. Chiles, 8 Pet. (U. S.) 
532, 8 L. ed. 1034; Cameron v. Mc- 
Roberts, 3 Wheat. (U. S.) 591, 4 L. 
ed. 467; Nesmith v. Calvert, 18 F. 
Cas. No. 10,123, 1 Woodb. & M. 34. 

[a] Illustration.—Where one ten- 
-ant in common brings a suit against 
his cotenant and others for parti- 
tion of the land held in common, and 
to quiet the title as against claims 
of defendants other than his co- 
tenant, but does not press it as a 
bill for partition, it may be sus- 
tained as a bill to quiet the title of 
complainant’s undivided interest, 
notwithstanding there is a want of 
diverse citizenship between him and 
defendant, his cotenant. Morse v. 
South, 80 Fed. 206. 

Removal of separable controversy 


“eae of Causes [34 Cyc 
1264]. 
74 Alsop v. Conway, 188 Fed. 


568, 110 CCA 3866 [certiorari den 223 
U.S. 720, 32 SCt 5238, 56 L. ed. 629]. 

75. Camp v. Gress, 250 U. 
-39 SCt 478, 68 L. ed. 997 [mod 244 
Fed. 121, 156 CCA 549]; Sweeney v. 
Beanten Oily Coj.199 U.S) 252. 96 Sct 
55, 50 L. ed. 178; Schultz v. High- 
land Gold Mines Co., 158 Fed. 337; 
Schiffer v. Anderson, 146 Fed. 457, 
76 CCA 667. 

76. See supra § 57. 

77. Sutton v. English, 246 U. S. 
199, 88 SCt 254, 62 L. ed. 664; Sharpe 
v. Bonham, 224 U.S. 241, 32 SCt 420, 56 
lL. ed. 747; Helm vy. Zarecor, 222 U. 
§. 32, 32 SCt 10, 56 L. ed. 77; Steele 
wi Culver, 211; U.S. 26, 29. SCt 9,-53 
L. ed. 74; Venner v. Great Northern 

ete Owe 200 (sit 24; 28. SCt: 328, 52.1. 
ed 666; Dawson v. Columbia Ave. 
Sav. Fund, jete:, Co.,.197 U. S. 178, 
25 SCt 420, 49 L. ed. 713; Doctor v. 
Herring ton, 196) )Ws.S.0:b79, °25, «SCt 
355, 49 L. ed. 606; Evers v. Watson, 
LOA US. 527; 5) SCti 480;)-89 kn ed. 
520; Merchants’ Cotton Press Co. v. 
Insurance Co. of North Ameriea, 151 
U. S. 368, 14 SCt 367, 38 L, ed. 195; 
Wilson v. Oswego Tp., 151 U. S. 56, 


S. 308," 


14 SCt 259, 38 L. ed. 70; Harter Tp. 
v. Kernochan, 103 U. S. 562, 26 L. ed. 
411; Missouri Pac. R. Co. v. Ketchum, 
101 U. S. 289, 25 L. ed. 982; Meyer 
v. Delaware R. Constr. Co., 100 U. S. 
457, 25 L. ed. 598; Omaha Hotel Co. 
Ve Wide, ON Ti. Suerte 4) tb tedltod7. 
Davis v. Henry, 266 Fed. 261; Iron 
Molders’ Union Local No. 68 v. Niles- 
Bement-Pond Co., 258 Fed. 408, 169 
CCA 424 [rev 246 Fed, 851, and aff 
254° UU, Solis sl gst eoniopeia, ed. tag: 
Schenk v. Northern Lumber Mills, 
255 Fed. 652, 167 CCA 28; Brown v. 
Denver Omnibus, ete., Co., 254 Fed. 
560, 166 CCA 118; Lindauer v. Com- 
pania Palomas, 247 Fed. 428, 159 CCA 
482 [certiorari den 246 U. S. 670, 38 
SCt 845, 62 L. ed. 981]; Mahon v. 
Guaranty. Trust, etc. Co., 239 Fed. 
266, 152 CCA 254; Whitaker v. Whit- 
aker Iron Co., 238 Fed. 280; Grigsby 
v. Miller, 231 Fed. 521; Thomas vy, 
Anderson, 223 Fed. 41, 1388 CCA 405; 
Hyams v. Calumet, ete, Min. Co., 
221 Bed. 529, 187 CCA 239; Kelly v. 
Dolan, 218 Fed. 966; Georgia South- 
ern, ete., R. Co. v. Hinstein, 218 Fed. 
55, 1838 CCA 657; Sharp v. Bonham, 
213 Fed. 660; Hood v. Tangipahoa 
Parish, 210 Fed. 384; Hirsch v. In- 
dependent Steel Co. of America, 196 
Fed. 104 [app dism 225 U. S. 698, 32 
SCt 841, 56 L. ed. 1263]; Federal 
Min., ete. Co. v. Bunker Hill, 
Ming- ete.) .Co., 18% Medi 474" How- 
ard v. National Tel, Co., 182 Fed. 215; 
Allen-West Commn. Co. v. Brashear, 


176 Fed. 119; Kelly v. Mississippi 
River Coaling Co. 175 Fed. 482; 
Stewart v. Mitchell, 172 Fed. 905; 
Stephens v. Smartt, 172 Fed. 466; 


Delaware, etc., R. Co. v. Jersey City, 
168 Fed. 128; Caylor v. Cooper, 165 
Fed. 757; Mann v. Gaddie, 158 Fed. 
42, 88 CCA 1 [rev 147 Fed. 960]; 
Gage v. Riverside Trust Co., 156 
Fed. 1002 [app dism 218 U. S. 690, 
31 SCt 224, 54 L. ed. 1210]; Schiffer 
v. Anderson, 146 Fed. 457, 76 CCA 
667; Wood v. Deskins, 141 Fed. 500, 
72 CCA 558; Moore v. Fidelity Trust 
Co., 134 Wed. 489 [aff 138 Fed. 1, 
70 CCA 663]; Groel v. United Elec- 
tric Co., 1382 Fed. 252; Mills v. Chi- 
cago, 127 Fed. 731; Waller v. Coler, 
125 Fed. 821; Redfield v. Baltimore, 
ete,, R., Co., 124 Fed. 929; Carroll 
v. Chesapeake, etc., Coal Agency 
Co., 124 Fed. 305, 61 CCA 49; Mene- 
fee v. Frost, 123 Fed. 633; Einstein 
v. Georgia Southern, etc, R. ‘Co., 
120 Fed. 1008; Joseph Dry Goods Co, 
v. Hecht, 120 Fed. 760, 57 CCA 64; 
Elkins v. Chicago, 119 Fed. 957; 
Everett v. Rock Rapids Independent 
School Dist., 109 Fed. 697; Reese v. 
Zinn, 103 Fed. 97; Old Colony Trust 
Co. v. Atlanta R. Co., 100 Fed. 798; 
Reavis v. Reavis, 98 Med. 145; Par- 
kersburg First Nat. Bank v. Raad- 
ford Trust Co., 80 Fed. 569, 26 CCA 
1; Consolidated Water Co. v. Bab- 
cock, 76 Fed. 243; Cilley v. Patten, 
62 Fed. 498; Pittsburgh, ete., R. Co. 
v. Baltimore, etc. R. Co., 61 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, 
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that there are creditors, who are in a sense repre- 
sented by complainants and who are citizens of the 
same state as defendants, does not oust the court 
of jurisdiction.”4 

Parties on the same side need not be citizens of 
the same state; it is sufficient that they are all citi- 
zens of states other than that of which the opposite 
party is a citizen,” or citizens of other states and 


b. Alignment of Parties According to 
Real Interest. The question of jurisdiction depends 
on the real interests of the parties, rather than the 
formal alignment, and hence the question of diversity 
of citizenship is to be determined by arranging the 
parties on one side or the other as their interests 
require 7 and according to the real matter in dis- 


705, 10 CCA 20; Perin v. Megibben, 
53 Fed. 86, 3 CCA 443 [aff 49 Bed. 
183]; Rich v. Bray, 37 Fed. 273, 2 
LRA 225; Bland v. Fleeman, 29 Fed. 
669; Barry v. Missouri, ete., R, Co., 
27 Fed. 1; Molfulleda v. Latour, 5 
Porto Rico Fed. 334. 

“It is well settled that in a case 
where the jurisdiction of the Cireuit 
Court depends solely upon diversity 
of citizenship, in determining 
whether it really or substantially 
involves a’ dispute or controversy 
within the jurisdiction of the court, 
under section 5 of the act of US o, 
the court may ascertain the real 
matter in dispute, and, disregard- 
ing the arbitrary arrangement. of 
the parties made by the pleader, may 
arrange them upon the side where 
their interest in and attitude to the 
controversy really | places them, and 
that if, upon such realignment, citi- 
zens of the same state are found 
to be upon opposite sides of the con- 
troversy, so that the necessary di- 
versity of citizenship, does not exist, 
the suit should be dismissed for 
want of jurisdiction.” »Stephens v,. 
Smartt, 172 Fed. 466, 471. 

[a] Tllustrative cases reviewed.— 
“Where In an ‘equity cause in the 
Circuit Court a party, whose origi- 
nal alignment as 4 complainant 
would have defeated the federal jur- 
isdiction, has been impleaded as‘ a 
defendant because of his refusal to 
join in the suit or to take other nec- 
essary action, but it appears that 
the real interest of such defendant 
is on the side of the complainant, 
and that he is not in actual antag- 
onism to the complainant, or acting 
adversely to him in subservience to 
some illegal or fraudulent purpose 
(Doctor v. Harrington, 196 U. S. 579 
25 SCt 355, 49 L, ed. 606: Venner v. 
Great Northern R. Co., 209 U.S. 24, 
28 SCt 328,52 Li. ed. 666), or in good 
faith opposed to the bringing of 
the suit on account of its supposed 
Injurious effects on his own inter- 
ests (Chicago v. Mills, 204 U. S.°32 i, 
Ai SCtv286.) laity. ed: 504), such de- 
fendant, although refusing to join 
in the suit or take other action, is 
nevertheless, in the absence of such 
antagonism or Opposition, to be re- 
aligned upon the same side of the 
controversy with the complainant, in 
accordance with his real 
and the suit must thereupon be dis- 
missed for want of the requisite di- 
versity of citizenship. Thus a fed- 
eral court has no jurisdiction of a 
bill brought by a nonresident bene- 
trust deed again 
the debtor and trustees, for the wae 


zens 


enjoined in the state chancery court 
from selling the property init Meee 
tion of the trust, they had refused 


Same title, page and note number. 
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interest, . 
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pute,’* although the alignment of parties in the bill, 
complaint, or petition will be taken as governing on 
the question of diversity of citizenship where noth- 
ing appears which requires a rearrangement of par- 
ties;“° and a realignment of parties which involves 
substantially a decision on the merits will not. be 


made.8° 


Stockholders’ suits. The rule which aligns parties 
according to interest does not apply to stockholders’ 
suits brought against the corporation and others up- 
on a cause of action existing in favor of the corpora- 
tion, where such suit is not collusive but is brought 


to further exercise their duties as 
trustees or to allow their names to 
be used for purposes of foreclosure, 
since they are nevertheless to be 
aligned on the same side of the case 
with the beneficiary, according to 
their interest, and the requisite di- 
versity of citizenship is thereby de- 
stroyed. Shipp v. Williams, 62 Fed. 
5, 10 CCA 247. And for like reason 
a federal court would not have jur- 
isdiction of a bill brought by a non- 
resident bondholder against the debt- 
or and trustee for the sole purpose 
of foreclosing the trust deed, where 
the debtor and trustee are citizens 
of the same state, even although the 
trustee had for personal reasons de- 
termined not to execute the trust 
and declined to join as a party bring- 
ing suit, as this would ‘be insuffi- 
cient to show any real antagonism’ 
between the complainant and the 
trustee, and would require that he 
be treated as on the same side of 
the controversy with the complain- 
ant, although, where -the bill goes 
further and seeks a decree exclud- 
ing all other bondholders from equal 
benefits of the trust. this presents a 
controversy in which the trustee, as 
representing all the bondholders, 
must stand in antagonism (to the ex- 
elusive claim set up by a _ single 
beneficiary, and should not be treat- 
ed as upon the same side with him 
(Parkersburg First Nat. Bank v. Rad- 
ford Trust Co., 80 Fed. 569, 574, 26 
CCA 1); this last situation being ob- 
viously entirely different from that 
in the case at bar, in which the de- 
_ fendant Smartt and other officers of 
the church represent only the com- 
plainant and those associated with 
him in the church dispute, and do 
not represent or owe any duty to 
the defendant Seagle and others, who 
refuse to recognize their authority 
and claim to be the real officers of 
the church in their stead. And 
where a bill is brought by a non- 
resident mortgagee of a water com- 
pany against the company and the 
city in which it is located, both be- 
ing corporations of the same state, 
to enjoin the enforcement of unjust 
demands to which the company 15S 
subjected by the city and to which 
it has yielded, so as to render its 
right to recover at law contestable, 
but no act of hostility on the part 
of the company toward the com- 
plainant is alleged, the water com- 
pany and the complainant must be 
aligned on the same Side of the con- 
troversy according to their real in- 
terest and the suit dismissed for 
want of jurisdiction. Boston Safe 
Deposit, etc. Co. v. Racine, 97 Fed. 
817. A federal court is likewise with- 
out jurisdiction of a suit brought by 
a nonresident legatee against the 
executors of the will and other leg- 
atees who are citizens of the same 
state, where the interest of such 
other legatees in the matter of con- 
troversy is identical with those of 
the plaintiff, and they are made de- 
fendants only on the allegation that 
they refuse to join as plaintiffs. 
Johnson v. Ford, 109 Fed. 501. _ So, 
‘in a suit in equity instituted by a 
stockholder in his hele Ad ares 
upon a right of action ex L 
‘is corporation, the. stockholder’s 
corporation will be aligned with the 
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stockholder ; 


defendants whenever the officers or 
persons controlling the corporation 
are shown to be opposed to the ob- 
ject sought by the complaining 
stockholder, and . . . when such op- 
position does not appear, the stock- 
holder’s corporation will be aligned 
with the. complainant in the _ suit.’ 
Groel v. United Electric Co., 132 Fed. 
252, 263. And in a suit by bondhold- 
ers to foreclose a mortgage, trustees 
who are made defendants upon the 
mere allegation that, being request- 
ed to take proceedings to foreclose 
the mortgage and doubting their 
right so to do, they preferred not 
to take such proceedings, and who 
voluntarily arrange themselves on 
the same side of the controversy 
with the complainants, no antagon- 
ism on their part being alleged or 
appearing, are to be considered as 
on the same side of the controversy 
with complainants in determining 
the question of federal jurisdiction. 


Pacific R. Co. v. Ketchum, 101 U. S. 


289, 299, 25 L. ed. 932.” Stephens v. 
Smartt, 172 Fed. 466, 472. 


[b] Adverse interests without 
hostile relations sufficient. — The 
Federal Mining Company, a Del- 


aware corporation, the Bunker Hill 
Company, and the January Company, 
both Oregon corporations, each 
owned a mining claim, and all three 
claims conflicted. The Federal Com- 
pany sued the Bunker Hill Company 
in the United States court to quiet 
title and for an accounting for ores 
taken from the overlaps, and the 
January Company had a similar suit 
against the Bunker Hill Company in 
the state court. The Bunker Hill 
Company moved to make the Jan- 
uary Company a party in the suit in 
‘the United States court, which was 
resisted on the ground that, because 
of the ownership of the entire Jan- 
uary stock by the Federal Company, 
it could not be a defendant, but must 
be a plaintiff, which would destroy 
the jurisdiction of the court by hav- 
ing an Oregon citizen on both sides 
of the case. It was held that the 
January Company could be made a 
defendant, since its claim was ad- 
verse to the Federal Company, al- 
though the relation between the two 
companies was not hostile. Federal 
Min., -etc., Co. v. Bunker Hill, etce., 
Min., ete. Co. 187 Fed. 474, 

78, Tonnegut Mach. Co, v. Toledo 
Mach., ete., Co., 2638 Fed. 192; Dail- 
Overland Co. Vv. Willys-Overland, 
Barker v. Hast- 


Inc., 263 Fed. 171; 
man, 206 Fed. 865, 1247 (CCA™ 5255 
Wood v. Deskins, 141 Fed. 500, 72 
CCA 558. i, 

fa] Where diversity of citizen- 
ship exists with reference to the 
main matter in dispute no rear- 


rangement of parties will be made 
because of subordinate issues. Ger- 
man Sav., etc., Soc. Vv. Tu)1,71386> Bed. 

9NOCA 1) 
re 79. Loose v. Hartford Pulp Plas- 
ter Corp., 159 Fed. 318. ; 

[a] Parties will not be realigned 
where: (1) Codefendants join in an 
answer setting up the same defense. 
Cutting v. Woodward, 255 Fed. 638, 
167 CCA 9. (2) Any rights of one 
defendant against the other rest on 


ifferent grounds from those on 
a nick: plaintiff's right to relief is 
based. Dail-Overland Co. v. Willys- 


[25C.5.] 751 


by plaintiff because the corporation is controlled by 
interests antagonistic to him.®* 
hostility on the part of the controlling interests 
in the corporation is not shown, or the suit is col-— 
lusive, the usual rule applies that parties must be 
aligned according to their interest for the purpose 
of determining the jurisdiction of the federal courts 
and the corporation will be aligned with plaintiff.®? 
Compliance with former Equity Rules, rule 94 (new 
Equity Rules, rule 27) shows such hostility as pre- 
vents alignment of the corporatién with plaintiff 
noncompliance requires such align- 


But where such 


Overland, Inec., 263 Fed. 171 [foll 
Vollegut Mach. Co. v. Toledo Mach., 
etc., Co., 2638 Fed. 192]. 

80. Helm y. Zarecor, 222 U. S. 

B20 S20 ISOts 1 Od 6 FUL eedse 7 Ta heOLL 
Sharpe v. Bonham, 224 U. S. 241, 32 
SCt 420, 56 L. ed. 747]; Sharp. v. 
Bonham, 213 Fed. 660. 
+ 81. Venner v. Great Northern R. 
Co., 209. U. S. 24, 28. SCt 328, 52 L. 
ed. 666; Doctor v. arrington, 196 
Ui So 579,° 25. SCt:.355,.49 (Led. 606; 
Cotting v. Godard, 183 U. S. 79, 22 
SCti +30, «46:2 Le. 'ed: 5,92; . ‘Pollock sv. 
Farmers: L. & T: Co.,.157 U.S. 429, 
15 SCt 673, 39 L. ed. 759; New Jer- 
sey Cent. R. Co. v. Mills, 113 U. S. 
249, 5 SCt 456, 28 L. ed. 949; Quincy 
v. Steel, 120 U. S. 241, 7 SCt_ 520, 
30 L. ed. 624; Hawes v. Contra Costa 
Water Co., 104 U. S. 450, 26 L. ed. 
827; Dodge v. Woolsey, 18 How. (U. 
S.) 3381, 15 L. ed. 401; Crawford v. 
Seattle, ete. R. Co., 198 Fed. 920; 
Howard v. National Tel. -Co., 182 
Fed. 215; Kelly v. Mississippi River 
Coaling Co., 175 Fed. 482; Gage v. 
Riverside Trust Co., 156 Fed. 1002 
{app dism 218 U. S. 690, 31 SCt 224, 
54 L. ed. 1210]; Groel v. United Elec- 
tric Co., 132 Fed. 252; Waller v. 
Coler, 125 Fed. 821; Redfield v. Bal- 
timore, ete, R.' Co. 124 Fed. 929; 
De Neufville v. New York, etc., R. 
Co., 81 Fed. 13, 26 CCA 306. 

“If the circuit courts were en- 
tirely free to enforce the provisions 
of the fifth section of the act of 
1875 to every case where it logically 
applies, they would, no doubt, be 
able to relieve their dockets, as was 
suggested in Hawes v. Contra Costa 
Water Co., 104 U. S. 450, 26 L. ed. 
827, of many cases which have no 
proper place there; but the decisions 
in Dodge v. Woolsey, 18 How. 331, 
Howes v. Contra Costa Water Co., 
supra, and Quincy v. Steel, 120 U. 
S. 241, 7 SCt 520, 30 L. ed. 624, and 
the ninety-fourth rule in equity, 
seem to preclude a strict applica- 
tion, in cases such as the one at 
bar, of the rule that parties may be 
rearranged according to interest in 
the controversy.” De Neufville v. 
New York, etc., R. Co., supra. 

[a] Rule applied.—In a suit by a 
stockholder of a gas company 
against the company and a city to 
restrain the enforcement of an ordi- 
nance fixing rates to be charged by 
the company to consumers, the fact 
that the company is incorporated in 
the same state as the city does not 
deprive a federal court of jurisdic- 
tion. Mills v. Chicago, 127 Fed. 7381. 

Suing on behalf of corporation see 
Corporations §§ 1444-1473. 

Collusion to confer jurisdiction 
see infra § 74. 

82. Detroit v. Dean, 106 U. S. 5387. 
1 SCt 560, 27 L. ed. 300; Groel v. 
United Blectric Co., 1382 Fed.) 252; 
Waller v. Coler, 125 Fed. 821. 

fa] “The rule deduced from them 
is that, in a suit in equity instituted 
by a stockholder in his own name, 
but upon a right of action existing 
in his corporation, the stockhold- 
er’s corporation will be aligned with 
the defendants whenever the officers 
or persons controlling the corpora- 
tion are shown to be opposed to the 
object sought by the complaining 
stockholder, and that, when such op- 
position does not appear, the stock- 
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ment.*? Ordinarily compliance with such equity 
rule goes only to the merits and not to the jurisdic- 
tion of the court as a federal court,s+ and it ean 
affect the question of federal jurisdiction only where 
a jurisdictional arrangement of the parties is re- 


guired.®® 
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Parties.*° For the purposes of jurisdiction, the fed- 
eral courts regard the real rather than the nominal 
parties,*’ and they can neither acquire nor be ousted 
of jurisdiction by the joinder or nonjoinder as 
formal or nominal parties to the suit of persons 


having no real interest in the controversy.8* Indis- 


[§ 64] 5, Necessary, Indispensable, and Formal 


holder’s corporation will be aligned 
with the complainant in the suit.” 
Groel v. United Electric Co., 132 Fed. 
252, 263. = 

83. Doctor v. Harrington, 196 U. 
S. 579,°25 SCt 355, 49 L. ed. 606; 
Laughner vy. Schell, 260 Fed. 396; 
Smith vi Chase, ete., Mfg. Co., 197 
Fed. 466; Waller v. Coler, 125 Fed. 
821. 

84, Illinois Cent. R. Co. v. Adams, 
180) We S28, 121 SCt 1251, 455° Li. ved. 
410 [dist Gage v. Riverside Trust 
Co., 156 Fed. 1002]. 

{a] Equity Rules, rule 94, (1) pre- 
scribing the requisites of a bill by 
a stockholder .to enforce rights of 
the corporation, was adopted for the 
purpose of preventing collusive suits 
in the federal courts of which they 
would not otherwise have jurisdic- 
tion, and, except in the requirement 
that the bill be verified by oath, such 
rule adds nothing to what was pre- 
viously substantially required by 
correct pleading. It in no way af- 
fects the rule that, in determining 
federal jurisdiction in such suits, 
the corporation is to be aligned with 
the complainant or defendant accord- 
ing to the facts. Groel v. United 
PHOCtrIC = -Co,,. 11'32)i Wed! » 252. (2) 
“Neither the rule nor the decision 
from which it was derived, deals 
with the question of the jurisdic- 
tion of the courts, but only pre- 
scribes the manner in which the jur- 
isdiction shall be exercised. ifiva 
controversy of this general nature 
is brought in the Cireuit Court and 
the necessary diversity of citizen- 
ship exists, but upon the pleadings 
or the proof, it appears that the 
plaintiff has not shown a case with- 
in the decision in Hawes v. Contra 
Costa Water Co., 104 U. S. 450, 26 L. 
ed. 827 or the rule of court de- 
claratory of that -decision, the bill 
should be dismissed for want of 
equity and not for want of jurisdic- 
tion. The dismissal of the bill 
would not be the denial but the as- 
sertion and exercise of jurisdiction. 
So it was that in Hawes v. Oakland 
the demurrer was sustained and the 
bill dismissed, not for want of jur- 
isdiction, but, in the words of the 
court (p. 462), ‘because the appel- 
lant shows no standing in a court 
of equity—no right in himself to 
prosecute this suit.’ The same or- 
der was made in Huntington v. 
Palmer 104. "U.S! 482,26 Li ed, 
833, and Quincy v. Steel, 120 U. S. 
241, 7 SCt 520, 30 L. ed. 624. This 
very question was considered by the 
court in Tllinois Cent. | Cove ivz 
Adams, 180 U. S. 28, 21 SCt 251, 45 
L, ed. 410, where it said, p. 34: 
‘Jurisdiction is the right to put the 
wheels. of justice in motion and to 
proceed to the final determination 
of a cause upon the pleadings and 
evidence. It exists in the Circuit 
Courts of the United States under 
the express terms of the act of 
August 13, 1888, if the plaintiff be a 
citizen of one State, the defendant a 
citizen of another, if the amount in 
controversy exceed $2,000, and the 
defendant be properly served with 
process within the district. ... The 
question in each case is whether the 
Plaintiff has brought himself with- 
in the language of the jurisdictional 
act, whatever be the form of his 
action, or whether it be at law or 
in equity. The objection that plain- 
tiff has failed to comply with the 
Equity Rule 94 may be raised by 
demurrer, but the admitted ‘power 
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to decide this question is also an 
admission that the court has jur- 
isdiction of the case.’ These obser- 
vations may not have been 
strictly necessary to the disposition 
of the case, but they declare the 
true purpose and effect of the rule. 
The jurisdiction of the Circuit Court 
is prescribed by laws enacted by 
Congress in pursuance of the Consti- 
tution and this court by its rules 
has no power to increase or dimin- 
ish the jurisdiction thus created, 
though it may regulate its exercise 
in any manner not inconsistent with 
the laws of the United States.” Ven- 
ner v. Great Northern R. Co., 209 U. 
S. 24, 34, 28 SCt 328, 52 L. ed. 666. 
85. Gage v. Riverside Trust Co., 
156 Fed. 1002 [app dism 218 U. 8. 
690, 31 SCt 224, 54 L. ed. 1210]. 
86. See also Equity §§ 275, 350— 
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87. Coggey v. Bird, 209 Fed, 803, 
126 CCA 527; Hollenbach v. El- 


more, ete., Contracting Co., 174 Fed. 
845. 

88. Bacon v. Rives, 106 U. S. 99, 
1 SCt 3, 27 L. ed. 69; Harter Tp. v. 
Kernochan, 103 U. S. 562, 26 L. ed. 
411; Walden v. Skinner, 101 U. S. 
577, 25 L. ed. 968; Pacific R. Co. v. 
Ketchum, 101 U. S. 289, 25 L. ed. 
932; Meyer vy. Delaware R. Constr, 
Co.; 100 U. S. 457, 25 Li ed. 593; 
Grover, ete, Sewing Mach. Co. y. 
Florence Sewing Mach. Co., 18 Wall. 
(Us, (S553) 2 Ts. weds 914s) Sus. 
quehanna, ete., R., etc., Co. v. Blatch- 
ford, 11° Wall. (U. S)) 172, 20) Ly .ed. 
179; Susquehanna, ete., R., etc., Co. 
v. Blatchford, 11 Wall. (U. Sve? 
20 L. ed. 179; Wood v. Davis, 18 
How. (U. S.) 467, 15 L. ed. 460; 
Shields v. Barrow, 17 How. (U. S.) 
130, 15 L. ed. 158; Union Bank vy. 
Stafford, 12 How. (U. S.) 327, 13 L. 
ed. 1008; McNutt v. Bland, 2 How; 
CULP SS 659) 7) A ed a 159" Care 
neal v. Banks, 10 Wheat. (U. S.) 
181, 6 L. ed. 297; Wormley v. Wormley, 
8 Wheat.) GU. S:). 4421, 5s, Lsed, 651; 
Simms v. Guthrie, 9 Cranch (U. S.) 
19, 3 L. ed. 642; Russell v. Clark, 7 
Cranch, “(Us 1S.) 69; 3\ I, ed. 271; 
Browne v. Strode, 5 Cranch (UcyS2) 
303, 3 L. ed. 108; Jennings v. U. Ss 
264 Fed. 399; Fryer v. Weakley, 261 


Fed. 509; Brown vy. Denver Omni- 
bus, ete., Co., 254 Fed. 560, 166 CCA 
118; Brown vy. Crawford, 252 Fed. 
248; Jennings v. Smith, 242 Fed. 


561; Weiland v. Pioneer Irr. Co., 238 
Bed. 519, 151 CCA 455; Barnes y. 
Cady, 232 Fed. 318, 146 CCA 366 [aff 
208 Fed. 359]; Thomas vy. Anderson, 
223 Fed. 41, 138 CEA 405; Coggey v. 
Bird, 209 Fed. 803, 126 CCA 527; 
Continental, ete., Trust, ete, Bank 
v. Corey Bros. Constr. Co., 208 Fed. 
976, 126 CCA 64; White v. Chase, 201 
Fed. 896, 120 CCA 194; Federal Min., 
ete., Co. v. Bunker Hill, etc., Min., 
etc., Co., 187 Fed. 474; Atchison,-ete., 
R. Co. v. Phillips, 176 Fed. 663, 100 
CCA 215; Jackson v. Jackson, 175 
Fed. 710, 99 CGA 286; Hollenbach vy. 
Elmore, ete., Contracting Co., 174 
Fed. 845; Taylor v. Weir, 171 Fed. 
636, 96 CCA 438 [rev 162 Wed, 585]; 
Slater Trust Co. v. Randolph-Macon 
Coal Co., 166 Fed. 171; Kuchler vy. 
Greene, 163 Fed. 91; Lefkowitz v. 
Foster Hose Supporter Co., 161 Fed. 
367; Farmers’ Bank v. Wright, 158 
Fed. 841; New York, etc., 
New York, 145 Fed. 661; 
Brown, 136 Fed. 439 [aff 
742, 75 CCA 608 (certiorari den 202 
U. S. 620, 26 SCt 766, 50 LL. ed. 
1174)]; Boatmen’s Bank vy. Fritzlen, 


thled, W119; 


135 Fed, 650, 68 CCA 288 [certiorari 
den 198 U. S. 586, 25 SCt 803, 49 L. 
ed. 1174]; White Swan Mines Co. v. 
Balliet, 184 Fed. 1004; Ban v. Colum- 
bia Southern R. Co., 117 Fed. 21, 54 
CCA 407 [rev 109 Fed. 499]; Shear- 
son v. Littleton, 105 Fed, 533; Reese 
v. Zinn, 103 Fed. 97; Martin v. Fort, 
83 Fed. 19, 27 CCA 428; Putnam v. 
Timothy Dry-Goods, ete., Co., 79 Fed. 
454; New Chester Water Co, v. Holly 
Mfg. Co., 53 Fed. 19, 3 GCA 399 [aff 
48 Fed. 879]; Wade v. Wortsman, 
29 Fed. 754; Sioux City, ete., R. Co. 
v. Chicago, etc., R. Co., 27 Fed. 770; 
Marvin v. Ellis, 9 Fed. 367; Foss v. 
Denver First Nat. Bank, 3 Fed. 185, 
1 McCrary 474; Girardey v. Moore, 
10 F. Cas. No. 5,462; 3 Woods 397; 
Hatch v. Chicago, ete, R. Co., 11 
F. Cas. No. 6,204, 6 Blatchf. 105; 
Sands v. Smith, 21 F,. Cas. No. 12,- 
305, 1 Abb. 868; Smith v. Rines, 22 
F. Cas. No. 13,100, 2 Sumn. 338; 
Ward vy. Arredondo, 29 F. Cas. No. 
17,148, 1 Paine 410; Arapahoe 
County v. Kansas Pac. R. Co., 1 F. 
Cas. No. 502, 4 Dill. 277:-Vose v. 
Morton, 4 Cush. (Mass.) 27, 50 AmD 
Daye Werner vy. Werner, 15 Pa. Dist. 
35, 

“Where the real and only contro- 
versy is between citizens of different 
States, or an alien and a citizen, and 
the plaintiff is, by some positive rule 
of law, compelled to use the name of 
another to perform merely a minis- 
terial act, who has not nor ever had 
any interest in or control over it, 
the courts of the United States will 
not consider any others as parties 
to the suit than the persons between 
whom the litigation before them 
exists.” Walden vy. Skinner, 101 U. 
S. 577, 589, 25 L. ed. 963. 

{a] Tllustrations.—(1) A note made 
payable to the cashier of a bank as 
trustee, the consideration for which 
was furnished by the bank, which 
was the real owner, may be sued on 
by the bank in its own name, or by 
its receiver, without indorsement or 
assignment, under the statute of 
Utah, and the citizenship of the 
the cashier is immaterial to affect 
the jurisdiction of a federal court 
in that state of an action thereon. 
Franklin v. Conrad-Stanford Co;, 1:37 
Ped. 737,10 CCA. 1712-2), Tosa tbill 
in a federal court seeking to estab- 
lish a trust in favor of complain- 
ant corporation in, money alleged, in 
effect, to have been embezzled from 
it by one of its officers, and deposited 
by him with defendants, by whom 
it is still held, such officer is not an 
indispensable party, but, if joined, 
is only a formal party, whose pres- 
ence will not defeat the jurisdiction 
of the court, although he is a citizen 
of the same state as complainant, 
the requisite diversity of citizenship 
being shown between complainant 
and the other defendants. White 
Swan Mines Co. v. Balliet, 134 Fed. 
1004. (3). Where property is con- 
veyed to trustees to secure a mort- 
gage, with power of sale in them, 
the beneficiaries are not indispen- 
sable parties, and, if necessary dGi- 
versity of citizenship exists between 
the trustees and the mortgagor, the 
federal court has jurisdiction of an 
action to foreclose, although the 
beneficiary and the mortgagors are 
citizens of the same state, provided 
the beneficiary is not a party. Allen 
West Commn. Co. y. Brashear, 176 
(4) A defendant in eject- 
ment, who was merely in the cus- 
tody of: the premises as a caretaker 


= oe 
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pensable parties cannot, however, be disregarded ;8% 
and the action cannot be sustained where a person 
who is such a party cannot be subjected to the ju- 
risdiction of the court,®® as for instance where such 
a person is a citizen of the same state as parties 
on the other side.°! But where the joinder of per- 
sons in a suit would by reason of their citizenship 
oust the court of jurisdiction, and the merits of the 
particular controversy as between the parties pro- 
perly before the court can be decided without prej- 


for the other defendant, was merely 
a nominal party, whose citizenship 
did not affect the question of federal 
jurisdiction. White v. Chase, 201 
Fed. 896, 120 CCA 194. (5) Where 
a mortgage on land within the dis- 
trict was given by mortgagors who 
were residents of another district to 
secure the debt of a third person 
residing within the district, the lat- 
ter was not an indispensable party 
to a suit to foreclose; and hence his 
residence within the district where 
complainant also resided was not 
fatal to the court’s jurisdiction. 
Cady v. Barnes, 208 Fed. 359. (6) In 
an action by two of three trustees 
against a corporation residing in an- 
other state, the fact that one of the 
trustees who refused to join as 
plaintiff in the suit, and was made 
a defendant, resided in the same 
state as the corporation, did not de- 
prive the federal court of jurisdic- 
tion, on the ground that the trusiee 
residing in the same state with de- 
fendant was a necessary party plain- 
tiff, since that trustee was not really 
a party to the controversy, but only 
made such in order that the rights 
of all interested parties might be 
determined in one proceeding. Ein- 
stein v. Georgia Southern, etce., R. 
Co., 120 Fed. 1008. 

[b] Although parties are improp- 
erly joined, as where citizens of the 
same state with plaintiffs are made 
defendants in a bill with citizens of 
another state who are properly made 
defendants, the court may in some 
cases exercise jurisdiction as to the 
property before it. Carneal_ v. 
Banks, 10 Wheat. (U. S.) 181, 6 L. 
ed. 297. 

[c] In a suit by nominal parties 
for the use of an alien against citi- 
zens of the same state a federal 
court has jurisdiction. Browne v. 


Strode, 5 Cranch (U. S.) 303, 3 L. 
ed. 108. 
[d] In a suit by the state on the 


relation of a person the relator will 
be considered as the sold party 
plaintiff in determining the question 
of jurisdiction on the ground of di- 
verse citizenship. Indiana v. Glover, 
155. U.. S- 513, 15 SCt 186, 39. L. ed. 
243. 

[fe] lustrations of persons held 
real parties in interest and not 
merely nominal parties.—(1) Black- 
burn v. Portland Gold-Min. Co., 175 
U. S. 571, 20 SCt 222, 44 L. ed. 276; 
Adams vy. Woburn, 174 Fed. 192; Jen- 
ney v. Hayden, 171 Fed. 898; Red- 
field v, Baltimore, etc., R. Co., 124 
Fed. 929; Cabaniss v. Reco Min. Co., 
116 Fed. 318, 54 CCA 190; Watson v. 
Bonfils, 116 Fed. 157, 53 CCA 5385 
[certiorari den 187 U. S. 641, 23 sct 
841, 47 L. ed. 345]. (2) That execu- 
tors, residents of same State as com~ 
plainants, are joined as _ nominal 
parties with defendants, in order 
that such executors may perform 
the ministerial act of conveying title 
in case the power to do so 1S vested 
in them by the laws of the state, 
does not defeat jurisdiction. Walden 
vy. Skinner, 101 U. S. 577, 25 L. ed. 


| 1596 
U. S. 288, 15 d. 4 
i F ezo Tp., 151 U.S. 56, 

la sce a8, 88 cL. ed. 70; Reningulal 

Iron Co. v. Stone, 121 U, §, 631, 
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SCt 1010, 30 L. ed. 1020; Wood v. 
Davis, 18 How. (U. S.) 467, 15 L. ed. 
460; Himes v. Schmehl, 257 Fed. 69, 
168 CCA 281; Patterson v. Delaware, 
etc.,, Co., 251 Fed, 255,163 CCA 411; 
Hawes v. Madison First Nat. Bank, 
229 Fed. 51, 143 CCA 645; Carson v. 
Allegany Window Glass Co., 189 Fed. 
791; Adams v. Woburn, 174 Fed. 192; 
Stewart v. Mitchell, 172 Fed. 905; 
Stephens v. Smartt, 172 Fed. 466; 
Watson v. Bonfils, 116 Fed. 157, 53 
CCA 5385 [certiorari den 187 U. 
S. 641, 28 SCt 841, 47 L. ed. 345]; 
Eldred v. American Palace-Car Co., 
105 Fed. 457, 44 CCA 554; Popp v. 
Cincinnati, etc., R. Co., 96 Fed. 465; 
Tug River Coal, etc., Co. v. Brigel, 
67 Fed. 625, 14 CCA 577; Shipp v. 
Williams, 62 Fed. 4, 10 CCA 247; 
Pittsburgh, etc., R. Co. v. Baltimore, 
ete., R. Co., 61 Fed. 705, 10 CCA 20. 
See pire Equity § 352 text and notes 


[a] In a suit by a stockholder 
against a corporation and others 
founded in rights which may prop- 
erly be asserted by the corporation, 
such corporation is an indispensable 
party, and a federal court is with- 
out jurisdiction of the suit on the 
ground of diversity of citizenship 
where complainant is a citizen cf 
a state and the corporation of a 
territory, although the requisite di- 
versity exists as between complain- 
ant and other defendants. McClel- 
land v. McKane, 154 Fed. 164. Align- 
ment of corporation as plaintiff or 
defendant see supra § 63. 

Necessary, indispensable, and for- 
mal parties generally see Equity 


§§ 275-302. . 

90. Hawes v. Madison First Nat. 
Bank, 229 Fed. 51, 143 CCA 645; 
Carson v. Allegany Window Glass 
Co., 189 Fed. 791; South Penn Oil 
Co. v. Miller, 175 Fed. 729, 99 CCA 
305; A. B. Andrews Co. v. Puncture 
Proof Footwear Co., 168 Fed. 762; 
Kuchler v. Greene, 163 Fed. 91; Mc- 
Clelland v. McKane, 154 Fed. 164; 
Post v. Buckley, 119 Fed. 249; Bal- 
timore Bldg., ete, Assoc. v. Alder- 
son, 90 Fed. 142, 32 CCA 543; Det- 
weiler v. Holderbaum, 42 Fed. 337; 
Dormitzer v. Illinois, ete. Bridge 
Co., 6 Fed. 217; Hannibal First Nat. 
Bank v. Smith, 6 Fed. 215; Tobin v. 
Walkinshaw, 23 F. Cas. \No, 14,068, 
McAll. 26. See also Equity § 351. 

[a] MZlustration.—Where the jur- 
isdiction of a federal court to grant 
an injunction is based on a diversity 
of citizenship, the omission of a 
necessary party who_ cannot be 
made a party without defeating the 
jurisdiction of the court, requires a 
dismissal of the aa Evans v. 

LD eee, ; 
oo Rarni vy. Tesson, 1 Black (U. 


91. 
S.) 309, 17 L. ed. 67; Fryer v. Weak- 
ley, 261 Fed. 509; Himes v. Schmehl, 


Fed. 69, 168 CCA 281; Chase Vv. 
Lathrope, 254 Fed. 713; Harris, etc., 
Corp. Vv. arr, ete., 251 Fed. 570, 
163 CCA 564; Patterson v. Dela- 
ware, etec., Co., 251 Fed. 255, 163 CCA 
411; Pittsburg, ete, R. Co. v. Bal- 
timore, etc., R. Co., 61 Fed. 705, 10 
CCA 20; Mangels v. Donau Brewing 
Co., 53 Fed. 513; Watson v. Evers, 
13 Fed. 194 [aff 156 U. S. 527, 15 
Sct 430, 39 L. ed. 520]; Brigham v. 
Luddington, 4 F. Cas. No. 1,874, 12 
Bia aah ity § 351 
- ee Equity } 
aa Omaha Hotel Co. v. Wade, 97 
ees: 13) 24 Ta ed. 917; Simms v. 
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udice to the rights of such persons, that is, where 
they are proper but not indispensable parties,®? ju- 
risdiction will not be declined;®* and where it ap- 
pears that the jurisdiction of the court will be 
ousted because of the citizenship of one of the par- 
ties to the action, and it appears that such party is 
not an indispensable one, the suit may be dismissed 
as to that party and the jurisdiction of the court 
retained as to the others.% 
ever, be permitted only by the trial court, and not by 


Such action can, how- 


Guthrie, 9 Cranch (U. S.) 19, 3 L. 
ed. 642; Norfolk Southern R. Co. v. 
Stricklin, 264 Fed. 546; Brown v. 
Crawford, 252 Fed. 248; Georgia 
Coast, ete., R. Co. v. Lowenthal, 238 
Hed. 795, 151 COA 645; Phomas -v. 
Anderson, 223 Fed. 41, 188 CCA 405; 
Smith v. Bell, 217 Fed. 248, 183 CCA 


517; Continental, etc., Trust, ete., 
Bank v. Constr. Co., 208 Fed. 976, 
126 CCA 64; Cady v. Barnes, 208 


Fed. 359; Denver v. Mercantile Trust 
Co., 201 Fed. 790, 120 CCA 100 [mod 
161 Fed. 769]; Coca-Cola Co. v. Dea- 
con Brown Bottling Co., 200 Fed. 
105;- Federal Min., etc., Co. v. Bun- 
ker Hill Min., etc., Co., 187 Fed. 474; 
Allen-West Commn. Co. v. Brashear, 
176,-Med.) ;119; Slater),"Trus¢e Conwy. 
Randolph-Macon Coal Co., 166 Fed. 
170; Paint Creek Co, v. Gallego Coal, 
etc., Co., 166 Fed. 62, 91 CCA 648; 
Gaddie v. Mann, 147 Fed. 960 [rev 
on other grounds 158 Fed. 42, 8&8 
CCA 1]; Schiffer v. Anderson, 146 
Fed. 457, 76 CCA 667; New York, 
ete. R. Co. v. New York, 145 Fed. 
661; Camp v. Peacock, ete., Co., 129 
Fed. 1005, 64 CCA 490 [aff 128 Fed. 
1005]; Seymour vy. Farmers’ L. & 
T:7 Coz, 128 shed..4907,., 63 uCCAM boa. 
Ex p. Haggerty, 124 Fed. 441; In- 
ternational Trust Co. v. T. B. Town- 
send. Brick, etc.,'.Co., 95 Fed: 850; 
387 CCA 396; Putnam v. Timothy 
Dry-Goods, etc. Co., 79 Fed. 454; 
Illinois v. Illinois Cent. R. Co., 16 
Fed. 881; Cole Silver Min. Co. v. 
Virginia, etc., Water Co., 6 F. Cas. 
No. 25989, 1 Sawy.,> 470: Fallis> vy: 
MeArthur, 8 F. Cas. No. 4,627, 1 
Bond 100; Harrison v. Urann, 11 F. 
Cas. No. 6,146, 1 Story 64; Heriot v. 
Davis, 12 F. Cas. No. 6,404, 2 Woodb. 
& M. 229. 

[a] Rule applied.—The fact that 
one interested in the subject mat- 
ter of the litigation, but not a party, 
is a citizen of the same state as a 
party to whom his interest is ad- 
verse, cannot defeat jurisdiction. 
Beatty Oil, ete., Co. v. Blanton, 245 
Fed. 979 (action to prevent for- 
feiture of lease, lessor having sub- 
sequently executed a lease to citi- 
zen of same state as plaintiff). 

{[b] One who purchases pendente 
lite the interest of a defendart in 
the subject matter of a suit is not 
a necessary party. Myers v. Dorr, 
Lick. Cas, No: 9,938, 13 Blatehtia22. 

{[c] In an action to foreclose a 
mortgage by citizens of one state 
against a corporation of another 
state, in which state there aiso re- 
Side other persons occupying simi- 
lar positions to plaintiffs but who 
cannot be made plaintiffs because cf 
their citizenship, the court may, 
after ordering a sale, distribute the 
proceeds according to the rights of 
all. Jackson, etc., Co. v. Burlington, 
ete., R. Co., 29 Fed. 474. 

94. Horn v. Lockhart, 17 Wall. 
(U. S.) 570, 21 L. ed. 657; Connolly 
v.. Taylor, 2 Pet: (U.S.) 556): 7 L. 
ed. 518; Jennings v. U. S., 264 Wed. 
399; Florida R. Commn. v. Burle- 
son, 255 Fed. 604; Jennings v. Smith, 
242 Fed. 561; Thomas v. Anderson, 
223 Fed. 41, 188 CCA 405; Columbia 
Digger Co. v. Rector, 215 Fed. 618; 
Federal Min., etc., Co. v. Bunker Hill, 
étc.,, Min’, éte.,,.'Co., 187 Hed, t%4; 
Irving v. New York, etc., Joint Dist. 
Council U. B. C., ete., 180 Fed. 896: 
Ladew v. Tennessee Copper Co., 179 
Fed, 245 [aff 218 U. S.-357, 369, 31 
SCt 81, 84, 64 DL. ed. L069, 1073]; 
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[§ 65] 6. Actions by or against Parties Acting 
in Representative or Fiduciary Capacity. Where the 
legal right to sue exists in plaintiff in a suit where 
jurisdiction depends on diversity of citizenship, the 
residence of those who may have an equitable inter- 
est in the claim or subject matter in dispute will 
So in actions by or against: 
a trustee the citizenship of the trustee controls,%” 
unless the trustee is not authorized to represent the 
beneficiary as to the particular property involved 
for the purposes of the action, in which case the 


not be inquired into.% 


Jackson y. Jackson, 175 Fed. 710, 99 
CCA 286 [aff 224 Fed. 888, 140 CCA 
332]; Barnes v. Berry, 156 Fed. 72; 


North Carolina Min. Co. v. West- 
feldt, 151 Fed. 290 [rev on other 
grounds 166 Fed. 706, 92 CCA 378 


(certiorari den 214 U. S. 516, 29 SCt 
697, 53 L. ed. 1064 and app dism 
215 U. S. 586, 30 SCt 404, 54 L. ed. 
339)]; Delaware, etc., R. Co. v. 
Frank, 110 Fed. 689; Grove v. Grove, 
93 Fed. 865; Tug River’ Coal, etc., 
Co. v. Brigel, 86 Fed. 818, 30 CCA 
415; Smith v. Consumers’ Cotton-Oil 
Co., 86' Fed. 359, 30 CCA 103; Hop- 
kins v. Oxley Stave Co., 83 Fed. 912, 
28 CCA 99; Mason v. Dullagham, 82 
Hed. 689, 27 CCA 296; Sioux’ City 
Terminal “R., ete. Cot! v. "Trust ‘Co. 
of North America, 82 Fed. 124, 27 
CCA. 73; Hicklin v. Marco, 56 Fed. 
549, 6 CCA 10; Whittle v. Artis, 55 


Fed. 919; Claiborne v. Waddell, 50 
Red. 368; Frazer Lubricator Co. v. 
Frazer, 23 Fed. 305; Greeley  v. 


Smith, 10 F. Cas. No. 5,747, 3 Story 
76. 


[a] In an action against the 
members of a firm for breach of a 
firm contract, where one of defend- 
ants is a citizen of the same state 
with plaintiffs, he may be dismissed 


without prejudice, and the action 
continued against the others. Smith 
v. Consumers’ Cotton-Oil Co., 86 


359," 30° "CCA. 103. 

95. Thomas v. Anderson, 223 Fed. 
41,138 CCA 405. 

[a]. An appellate court cannot 
amend a pleading so as to effect 
such dismissal. Thomas v. Ander- 
son, 223 Fed. 41, 138 CCA 405 (con- 
struing Jud. Code § 274c as not. au- 
thorizing such dismissal). 

96, Mexican: Cent. “R:°Co! vy." hick- 
man, 167 UW. s. 429, 23 SCt 214) -47 -L. 
ed. 245; New Orleans v. Gaines, 138 
Tes. 2o95, TL SCt' 428) 34"r. ed. 1102; 
Bonnafee v. Williams, 3 How. (U. 
S.) 574, 11 L. ed. 732; Chappedilaine 
v. Dechenaux, 4 Cranch (U. S.) 306, 
2 L. ed. 629; Simson v. Klipstein, 262 
Fed. 823; Memphis St. R. Co. v. 
Bobo, 232 Fed. 708, 146 CCA 634 
fafé243 U:-S'-299; 37 Sct'273, 61 L. 
ed. 733]; Alsop v. Conway, 188 Fed. 
568, 110 CCA 3866 [certiorari den 
PeSmUas LA0; oa eSCt) b23. bo. Li ed. 
629]; Johnson v. St. Louis, 172 Fed. 


oe Yon CCA 617, 18 “AnnCas. (949° 
Adams v. White, 1-F. Cas. No. 68, 2 
ates asy 2b 


“It may, we think, be laid down as 
a rule which admits of no exception, 
that, in all cases where jurisdiction 
depends on the party, it is the party 
named in the record.” Osborn v. U.S. 
Bank, 9 Wheat. (U. S.) 788, 857, 6 
L. ed. 204 [quot Georgia v..Madrazo, 
Toten. Se), LO t Jan Tie adel 13]; 

[a] Action for death—(1) The 
‘jurisdiction of a federal court over 
an action for death maintainable by 
a widow alone depends on the place 
of residence and citizenship of the 
widow, although she sues on behalf 
of herself and her children. Kever 
v. Philadelphia, etc., Coal, atc. Co., 
234 Wed. 814. (2) Under.Oh. Rey. 
St. § 61385, authorizing an action 
for death by wrongful act to be 
brought by the administrator for 
the benefit of the next of kin, the 
administrator is not a nominal party 


For later cases, developments and changes in the law see cumulative Annotati 
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citizenship of the beneficiary controls,9*® and except 


against him. 


merely, put is the real party, and 
has control of, and is responsible 
for, the conduct of the case; _and 
consequently, if a foreign adminis- 
trator, he may bring the action in 
the federal court, although the bene- 
ficiaries reside in the state where 
the death occurred. Popp v. Cincin- 
nati, ete., R. Co., 96 Bed. 465: (8) 
Actions for death generally see 
Death §§ 46-260. 

[b] Where a lessee is entitled 
to sue to protect the property, the 
citizenship of the lessor is not ma- 
terial. Pennsylvania Co. v. Lake 
Erie, etc., R. Co.; 146 Fed 446. 

97. Massachusetts, ete, Constr. 
Co. vy. Cane Creek Tp., 155 U. S. 283, 
15 SCt -91,° 39 Leved! 152: Dodge’ vi 
Tulleys, 144 U.S.) 451, 12) Sct 728, 
36 L. ed. 501; Peper v. Fordyce, 119 
Uns. 469, 7 SCt 287, 30. i, edu r4ss: 
Susquehanna, etc, R., ete, Co. v. 
Blatchford, 11 Wall. (U. S.) 172, 
L. ed. 179; Smith v. Bell, 217 Fed. 
243, 133 CCA 517; Johnson’ v. 


Louis, 172 Fed. 31, 96 CCA 617, 18 
AnnCas 949; Prest-O-Lite Go. ‘v; 
Avery Portable Lighting Co., 164 
Fed. 60; Pennington v. Smith, 78 


Fed. 399, 24 CCA 145 [rev 75 Fed: 
157]; Griswold v. Bacheller, 75 Fed. 
470; Shipp v. Williams, 62 Fed. 4, 
10 CCA 247; Rust v. Brittle Silver 
Co., 58 Fed. 611, 7 CCA 389; Morris 
v. Lindauer, 54 Fed. 23, 4 CCA 162. 
[a] A mortgagee of all of the 
property of a street railroad com- 
pany as trustee for bondholders has 
a right of action in equity in its 
own right to enjoin a city from un- 
lawfully depriving the company of 
its franchise, and to compel the 
company to comply with all lawful 
ordinances and regulations of the 
city essential to preserve the fran- 
chise, and, where it is a citizen of 
another state, may maintain a suit 
therefor in a federal court against 
both the city and company which 
are citizens of the state in which 
the suit is brought, its interest, 
while in some respects the same as 
that of the company, being separate 
and distinct therefrom, and such as 
it has the right to protect independ- 


ently. Knickerbocker Trust Co. v. 
Kalamazoo, 182 Fed. 865. 
98. Rand v. “Walker; 117-U. © 


340, 6 SCt 769, 29 L. ed. 907. 

99. See Bankruptcy § 400. 

Lo IWempbhisi st, ie on ey Moore, 
WS. 29 Oot SOtn ote Ola ean 
733; Osborn v. U. S. Bank, 9 Wheat. 
(U._S.) 738, 6 L. ed. 204; Childress 
v. Wmory, 8 Wheat. (U. S.) 642, 5 LL. 
ed. 705; Gould v. Suburban Gas, etc., 
Co., 243 Fed. 930; Memphis St. R. 
Co. v. Bobo, 232 Fed. 708, 146 CGA 
634 [aff 248 U. S. 299, 37 Sct 273, 
61 L. ed. 733]; Laubscher v. Fay, 
197 Fed. 879; McDuffie v. Montgom- 
ery, 128 Fed. 105; Bishop v. Boston, 
ete, R. R., 117 Fed. 771; Cincin- 
nati, etce., Co. vy. Thiebaud, 114 Fed. 
918, 52 CCA 5388; Wilson v. Hastings 
Lumber Co., 103 Fed. 801; Popp v. 
Cincinnati, ete., R. Co., 96 Fed. 465; 
Central Nat. Bank v. Fitzgerald, 94 
Fed. 16; Bangs v. Loveridge, 60 Fea. 
963; De Forest v. Thompson, 40 Fed. 
375; Harper v. Norfolk, ete., R. Co.. 
36 Fed. 102; Carter v. Treadwell, 5 
F. Cas. No. 2,480, 3 Story 25; Biggs 


in actions by a trustee in bankruptey, in respect to 
which the citizenship of the bankrupt controls. 
The question of jurisdiction of an action by or against 
an executor or administrator may be determined by 
his personal citizenship without regard to the state 
in which he was appointed or the residence of the 
beneficiaries for whom ke acts. 
plies to an action by a guardian? or the committee 
of a lunatic,? and citizenship of a receiver deter- 
mines the jurisdiction of the court in actions by or 

But where an infant sues by his 


The same rule ap- 


v. Bowen, 170 N. C. 34, 86 SE 692 
[cit Cyc]; Miller v. Sunde, 1 N. D. 
1, 44 NW 301. 

[a] An administrator who re- 
moves to another state may sue in 
the federal court a citizen of the 
state from which he removed. Rice 
v. Houston, 138 Wall. (U. S.) 66, 20 
Li. ed. 484, 

[b] A state statute providing 
that a nonresident cannot act as ad- 
ministrator does not make an ad- 
ministrator appointed therein a citi- 
zen of the state for the purpose of 
the jurisdiction of a federal court, 
which is determined by his actual 
citizenship. McDuffie v. Montgom- 
ery, 128 Fed. 105. 

[ec] Coexecutor in state where es- 
tate situated.—Where a nonresident 
citizen who was a coexecutor of an 
estate was entitled te sue in. the 
federal courts for the benefit of the 
estate, the fact that another execu- 
tor qualified in the state of the situs 
of the estate did not preclude the 
nonresident executor from resorting 
to the federal courts. 
Inv. Co. v. Means, 151 Fed. 159, 80 


CCA 527. 

{d] Suit in foreign jurisdiction. 
—The rule that, in the absence. of 
statutory authority, an executor or 
administrator cannot sue or be sued 
in his representative capacity be- 
yond the limits of the state of his 
appointment (See Executors and Ad- 
ministrators §§ 2702, 2720) applies 
to suits in a federal court sitting in 
another state equally with suits in 
foreign state courts. Johnson vy. 
Powers, 139 U._S. 156, 11 SCt 525, 
35 L. ed. 112; Klug vy. Martinsburg 
Power Co., 229 Fed. 861; Lawrence 
v. Southern Pac. Co., 177 Fed. 547. ° 

2. Mexican Cent. R. Co. vy. Hek- 
man, 187 U. S: 429, 23 SCt 21f, 47 L. 
eq. 245; Pulver v. Leonard, 176 Fed. 


{a] The guardian, and not the 


ward, is the party plaintiff, so far as 


federal jurisdiction invoked solely 
on the ground of diverse citizenship 
is concerned, 
has, under the state laws, the right 
to bring the suit in his own name. 
Mexican Cent. R. Co. v. Eckman, 187 
U.S." 429.93. SCt 271, 47° hiiteqsmab: 

[b] A testamentary trustee, or a 
special guardian appointed under a 
State statute for the sale of infants’ 
Jand, suing in either capacity, is not 
a mere guardian ad litem or next 


friend, and the federal courts have. 


Jurisdiction of a suit brought by 
him against a _ citizen of a_ state 
other than his own. Pennington v. 
Smith, 78 Fed. 399, 24 
75 Fed. 157}. 

3. New York Evening Post Co. v. 
Chaloner, 265 Fed. 204 {app dism 252 
U. S. 591, 40 SCt 396, 64 L. ed. 7311. 

4. Irvine v, Bankard, 181 Fed. 206 
[aff 184 Fed. 986, 106 CCA 664]; 
Smith v. Rackliffe, 87 Fed. 964, 31 
CCA 328; Farlow v- Lea, 8 Fy Cas. 
No. 4,649; Van Antwerp v. Hulburd, 
ae Cas: No. 16,827, 8 Blatchf. 282. 

a 
ceiver of a partnership was a citi- 
zen of another state, his right to 
maintain an. action in the federal 
courts for diversity - 


[§§ 64-65 
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where the guardian: 
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of citizenship | 
was not affected by the fact that one 
pe SS eee 
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guardian or next friend, the jurisdiction of the court 
will be determined by the citizenship of the in- 
fant;> and in a suit by the curator or next friend 
of one who is non compos mentis, 


of the latter will control.‘ 


is brought.7 


Bringing in real party in interest. Where a bill 
by a legatee, a citizen of one: state against an ex- 
-ecutor, a resident of another state, sought to reach 
real estate fraudulently mortgaged by the executor 
to a trustee residing in a third state to secure a 
note owned by a resident of such third state, it was 
held that the trustee, made a party, was bound by 
any decree respecting his representative defense, 
and the trial court could, by ancillary bill, bring in 
_the holder of the note if that should be deemed 
necessary, without affecting diversity of citizenship.’ 

[§ 66] 7. Actions by Cestuis Que. Trust. Where 


| CCA . 162; 


or more of the members of the firm 
was a citizen of the state in which 
the action was brought. Coal, etc., 
R, Co. v. Reherd, 204 Fed. 859, 123 
CCA 155. 

[b] It is only where jurisdiction 
depends upon diverse citizenship 
that the citizenship of a receiver of 
an incorporated party is. material. 
If the jurisdiction is asserted on 

any other ground, the_ receiver 
‘stands upon the same footing as the 
corporation itself. Smith v. Rack- 
liffe, 87 Fed. 964, 31 CCA 328 [aff 178 
U. S. 436, 20 SCt 919, 44 L. ed. 1140]. 

{e] Annulment of authority to 
~prosecute suit.—Where, after a for- 
eign receiver, appointed by a state 
court, had brought suit in the cir- 
cuit court of the United States sit- 
ting in Louisiana against a city of 
that state, his authority to prosecute 
the suit was annulled by the su- 
preme court of the state, the circuit 
‘court had no jurisdiction to permit 
the continuance of such suit by a 
citizen of Louisiana, appointed as 
such receiver’s successor after his 
death. Hubert v. New Orleans, 130 
Fed. 21, 64 CCA 389. 

5. Toledo Tract. Co. v. Cameron, 
137 Fed. 48, 69 CCA 28; Blumenthal 
v. Craig, 81 Fed. 320, 26 CCA 427; 
Voss v. Neineber, 68 Fed. 947; Dodd 
v. Ghiselin, 27 Fed. 405; Williams v. 
Ritchey, 29 F. Cas. No. 17,734, 3 Dill. 
(406. 

[al Reason for rule.—‘‘When the 
minor is so represented, he, and he 
‘alone, is recognized as the real party 
to the controversy, and his rights 
are concluded by the judgment ot 
the court.” Blumenthal v. Craig, 81 
‘Fed. 320, 321, 26 CCA 427. 

6 Stout v. Rigney, 107 Fed. 545, 
46 CGA 459; Wiggins v. Bethune, 29 

Cie bay 58 ER : ; 
ys Maryland v. Baldwin, 11200. 
S. 490, 5 SCt 278, 28 L. ed. 822; Mc- 
Nutt v. Bland, 2 How. (U. 8S.) 9, 11 
Ded. 159; Huff bate es 
How. (U. S.) 586, 1 . ed, : 

aes Cole, 214 Fed. 556, 


8. 
131 A 102. 
} Po. SeMteadnarh v. Wilson, 47 Fed. 97. 


10. Barry v. Missouri, etc., iis 
Cg7e27 FKed.*1. 
- 11. See supra. § 63. 


12. See also Removal of Causes 
£84. Cye 1261]. 


Districts in which actions by or 
Coben corporations must be 
prought see supra § 23. 


2 Rs Ce a 

James, 161 U. S. 545, 16 sct 621, 
‘L. ed. 802; National SS. Co. v. Tug- 
‘man, 106 U. S. 118, 1 
ed. 87; Muller v. Dows, 94 U. S. 
24 L. ed. 207; Louisville, etc, Kh. 
-v. Letson, 2 ee ee aa an “ 
> ed. 353; Evere by 5 RAV 
u Ss, 236 Fed. 806; Thomas v. Sour 
Butte Min. Co., 230- Fed. 968, 


: So in an action on a 
bond in the name of the obligee for the use of the 
person interested, jurisdiction may be determined 
by the citizenship of the one for whose use the suit 
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the citizenship 


controversies 
states.13 


Rail; ete.) \iCoaly Co). v. 
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a mortgagor and the trustee of a mortgage are 
citizens of the same state, the holders of bonds 
secured by the mortgage cannot bring suit in their 
own names, in a federal court, to foreclose the mort- 
gage, unless they show that the trustee refuses to 
prosecute such suit.® 
the citizenship of the bondholders who sue governs 
on the question of federal jurisdiction.1° The situa- 
tion is analogous to suits by a stockholder on behalf 
of the corporation. 

[§ 67] 8. Actions by or against Corporations.2 
Corporations are citizens within the meaning of the 
clause of the federal constitution which extends the 
judicial power of the courts of the United States to 
between the 
t For the purpose of determining jurisdic- 
tion of an action by or against a corporation on the 
ground of diverse citizenship, the corporation is re- 
garded as a citizen of the state in which it is in- 
corporated ;** and this citizenship of the corporation 


But in ease of such refusal 


citizens of different 


of capital stock should be subscribed 


Yaple, 214 Fed. 273 [aff 236 U. S..and paid for, a compliance with that 


338, 35 SCt 359, 59 L. ed. 607]; Long 
v. Southern Exp. Co., 201 Fed. 441 
[rev on other grounds 202 Fed. 462, 
120 CCA 568]; Lemon v.. Imperial 
Window Glass Co., 199 Fed. 927; 
Kirwin v. Boston, ete., Min. Co., 171 
Fed. 900; Pacific R. Co. v. Missouri 
Pac. R. Co., 23 Fed, 565; National 
Park Bank v.-Nichols, 17 F. Cas. No. 
10,048, 4 Biss. 315; St. Louis, ete, 
R.. Co. v Indianapolis, ete., R: Co., 
oe ww iCas.s (NOs £112523'7,49 . Biss, 
Western Union Tel. Co. v. Dickinson, 
40 Ind. 444, 13 AmR 295; Tunstall 
v. Madison Parish, 30 La. Ann. 471; 
Fargo v. MeVickers, 55 Barb. (N. 
Yi) 0437s 

[a] Tlustration.—A suit by Penn- 
sylvania and New Jersey corpora- 
tions against a New York corpora- 
tion operating a street railway sys- 
tem in the city of New York, the 
bill. in which avers an unsatisfied 
indebtedness due each complainant 
from defendant, substantially  in- 
volves a controversy between citi- 
zens of different states, aithough de- 
fendant admits the indebtedness and 
the other allegations of the bill, and 
joins with complainants in a request 
that receivers be appointed. In re 
Reisenberg, 208 U. S. 90, 28 SCt 219, 
52 L. ed. 403, 

[b] Every corporation of every 
state has the absolute right to in- 
stitute, maintain, and defend in the 
federal courts its suits in any other 
states in the cases and on the terms 
prescribed by the acts of congress. 
Butler Bros. Shoe Co. v. U. S. Rub- 
ber Co., 156 Fed. 1, 84 CCA 167. 

[ec] Conditions precedent to cor- 
porate existence must be performed 
to enable a corporation to Sue in the 
federal courts on the ground of di- 
verse citizenship. Wells Co. v. Avon 
Mills, 128 Fed. 369, 68 CCA 111 [rev 
118 Fed. 190] (This case was re- 
versed in W. L. Wells Co. v. Gasto- 
nia Cotton Mfg. Co., 198 U. S. 177, 
186, 25 SCt 640, 49 L. ed. 10038, on 
the ground that, under the. statute 
and the charter of the corporation 
approved by the governor thereun- 
der, the subscription and payment of 
capital stock to a. certain amount, 
which was the act relied upon by the 
lower court as constituting a condi- 
tion precedent, by. reason of nonper- 
formance of which a legal, corporate 
existence was held not to have been 
acquired, was a condition subsequent 
only, and that the corporation ac- 
quired a legal existence except as 
against the state, notwithstanding 
the failure to comply therewith. But 
the supreme court said in the course 
of its opinion: “Of course, if the 
charter of the company had made a 
condition precedent to its becoming 
a corporation that a certain amount 


144; | 


condition would have been necessary 
before the company would have be- 
come a corporation entitled to sue 


and be sued in the courts of the 
United States’’). } 
14... U..: Si-Martin §+v..)hankford, 


245 U. S. 547, 38 SCt 205, 62 L. ed. 
464; Missouri Pac. R. Co. v. Castle, 
224 U. S. 541, 32 SCt 606, 56 L. ed. 
875; W. L. Wells Co. v. Gastonia Cot- 
ton Mé£e2.nCo0z0198 vUssSntl7%, 025 ISCt 
640, 49 L. ed. 1008 [rev 128 Fed. 369, 
63 CCA 111 (rev 118 Fed. 190)1; 
Louisville, ete., R. Co. v. Louisville 
Trust ,Co., 174 U.S. 552, 19 SCt 817, 
43 L. ed. 1081 [mod 75 Fed. 433]; 
Blake v. McClung, 172 U. S. 239, 
19 SCt 165, 43 LL. ed. 482; Barrow 
SS. Co. v. Kane, 170 U. S. 100, 18 
SCt 526, 42 L. ed. 964; U. S. v. 
Northwestern Exp., etc. Co. 164 
U. S. 686, 17 SCt 206, 41 L. ed. 599; 
St. Luke, ete., R. Co. v. James, 161 
U. S. 545, 16 SCt 621, 40 L. ed, 802; 
Nashua, ete. R. Corp. v. Boston, 
ete,“ RJ \Corp:, 136 U..S5 2356," 100SCt 
1004, 34 L. ed. 368 [rev 8 Fed. 458]; 
Wisconsin v. Pelican Ins. Co., 127 
U. S. 265,.8 SCt 1370,.32 LL. ed. 239; 
Pennsylvania R. Co. v. St. Louis, 
ete. Re €o.pdl1s8sUs Sie630, ToSCtn24; 
380 L. ed. 284; Pennsylvania R. Co. v. 
St. Louis, ete, R. Co., 118 U. S. 290, 
6 SCt 1094, 30 L. ed. 83; Kansas Pace. - 
R. Co, v. Atchison, ete, R. Co., 112 
U. S. 414, 5 SCt 208, 28 L. ed. 794; 
National SS. Co. v. Tugman, 106 U. 
S. 118, 1 SCt 58, 27. L. ed. 87; Muller 
v. Dows, 94 U. S.-444, 24 L. ed. 207; 
Chicago, etc., R; Co... v. Whitton, 13 
Wall. 270, 20 L. ed. 571; Germania F. 
Ins. Co. v. Francis, 11 Wall. 210, 20 
L. ed. 77; Ohio, ete., R. Co. v. Wheel- 
er, 1 Black 286, 17 L. ed. 130; Lafay- 
ette Ins. Co; v. French, 18 How. 
404, 15 L. ed. 451; Marshall v. Bal- 
timore;ete., (RR. Co),«ik6) Hows ist) m4 
L. ed. 953; Philadelphia, ete., R. Co. 
v. Derby, 14 How. 468, 14 L. ed. 502; 
Rundle v. Delaware, ete., Canal Co., 
14 How. 80, 14 L. ed. 335; Louisville, 
ete., R. Co. v. Letson, 2 How. 497, 11 
Ll. ed. 353; Muir v. R. Co., 247 Fed. 
888; McCullough v. United Grocers’ 
Corp., 247 Fed. 880; Thomas v, South 


Butte Min. Co., 280 Fed. 968, 145 
CCA 162; De _ Biasi v. Normandy 
Water Co., 228 Fed. 234; Chicago, 


etc., R. Co. v. Stephens, 218 Fed. 535, 
134 CCA 263; Farmers Oil, ete., Co. 
v. Duckworth, 217 Fed. 362, 132 CCA 
278; U. S. v. New York, ete., SS. Co., 
216 Fed. 61, 182 CCA 3805; Revett v. 
Clise, 207 Fed. 673; Marian Coal Co. 
v. Peale, 204 Fed. 161, 122 CCA 379 
[mod 190 Fed. 876]; Lemon v. Im- 
perial Window Glass Co., 199 Fed. 


927; Fribourg v. Pullman Co., 176 
Fed. 981; Riggs v. Brown, 172 Fed. 
637; Kirwin v. Boston, -ete., Min. 


Co., 171 Fed. 900; St. Louis, ete., R. 


756 [25C.d.] 


is the determining factor,!> although it may have 
offices or be engaged in business in another state,1® 


where it has appointed an agent 


Co. v. Cross, 171 Fed. 480; Atlantic 


Coast Line R. Co. v. Dunning, 166 
Fed. 850, 94 CCA 128; Haight, etc., 
Co. v. Weiss, 156 Fed, 328, 84 CCA 


224 [den certiorari 207 U. S. 594, 
28 SCt 260, 52 L. ed. 356]; Elkins v. 
Chicago, 119 Fed. 957; Walters v. 
Chicago, ete., R. Co., 104 Fed. 377; 
Smith v. New York, etce., R. Co., 96 
Fed, 504; Bradley v. Ohio, etc., R. 
Co., 78 Fed. 387; Averill v. Southern 
R.' Co., 75 Fed. 736; Robertson v. 
Scottish Union, etc., Ins. Co., 68 Fed. 


178; Miller v. Wheeler, etc., Mfg. 
Co., 46 Fed. 882; Fitzgerald v. Mis- 
souri Pac. R. Co., 45 Fed. 812; 


Keithsburg Bridge Co. v. McKay, 42 
Fed. 427; Wilson v. Western Union 
Tel. Co., 34 Fed. 561; Pacific R. Co. 
v. Missouri Pac. R. Co., 23 Fed. 565; 
Eaton v. St. Louis Shakspear Min., 
ete., Co.. 7 Fed. 139; Farmers’ Loan, 
ete., Co. v. Maquillan, 8 F. Cas. No. 
4,668, 3.Dill. 379. 

Ida.—Boyer v. Northern Pac. R. 
Co., 8 Ida. 74, 66 P 826, 70 LRA 691. 

Tll.— Racine, etc., R. Co. v. Farm- 
ers’ L. & EF. Co., 49 Ill. 331, 95 AmD 


595; Ducat v. Chicago, 48 Ill. 172, 
95 AmD 529. 
Ky.—Lewis v. Maysville, etc, R. 


Co., 76 SW 526, 25 KyL 948. 

Me.—Hobbs v. Manhattan Ins. Co., 
56 Me. 417, 96 AmD 472. 

Mich.—Chicago, etc., R. Co. v. Au- 
ditor-Gen., 53 Mich. 79, 18 NW 586. 

Mo.—Herryford v. Attna Ins. Co., 
42 Mo. 148. 

N. H.—Horne v. Boston, etce., R. 
Co., 62 N. H. 454. 

N. Y.—Shaft v. Phoenix Mut. L. 
Ins. Co., 67 N. Y. 544, 23 AmR 138; 
Stevens v. Phenix Ins. Co., 41 N. 
Y. 149; North River Steam Boat Co. 
v. Hoffman, 5 Johns. Ch. 300. 

Oh.—Baltimore, etc. R. Co. v. 
Cary, 28 Oh. St. 212. 

Pa.—McKean v. New York Nat. 
Bldg., etc., Assoc., 10 Pa. Dist. 197. 

S. C.—Wilson v. Southern R. Co., 
64 S. C. 162, 36 SE 701, 41 SE 971; 
Calvert v. Southern R. Co., 64 S. C. 
139, 36 SE 750. 

W. Va.—Rece v. Newport News, 
etc., Co., 32 W. Va. 164, 9 SE 212, 3 
LRA 572. 


See also cases infra note 16. 

[a] Admission to statehood of 
territory under laws of which in- 
corporation had. — A _ corporation 
originally incorporated in the Indian 
* Territory under the Arkansas stat- 
utes, put in force by Act Congr. Febr. 
18, 1901, became an Oklahoma cor- 
poration for purposes of jurisdic- 
tion when that state was admitted. 
Shulthis v. McDougal, 225 U. S. 561, 
32 SCt 704, .56 L. ed. 1205. 

[b] Corporation organized to take 
over property of other corporations. 
—A corporation organized under the 
laws of a state for the purpose of 
taking over railroad property owned 
by a number of other corporations 
ot different states, in accordance 
with an agreement between them 
for consolidation, under which they 
conveyed their properties to the new 
company, and then went out of exist- 
ence, is a citizen of the state where 
it was created by individual cor- 
porators, for the purposes of the 
jurisdiction of a federal court. 
Westheider v. Wabash R. Co., 115 
Fed. 8409. : 

{[c] A purchase of the property 
franchise and business of a corpora- 
tion by a corporation of another 
state does not change the citizenship 
of the purchasing corporation, which 
remains exclusively that of the state 
of its incorporation for the purpose 
of federal jurisdiction. Lee v, At- 
lantic Coast Line R. Co., 150 Fed. 
775; Chicago, etc., R. Co. v. Dakota 
County, 28 Fed. 219; Antilope Co. vy. 
-Chicago, etc., R. Co., 16 Fed, 295; 
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or attorney on 


Williams v. Missouri, etc., R. Co., 29 
F. Cas. No. 17,728, 8 Dill. 267. Con- 
tra Hurst v. Southern R. Co., 162 
N. C. 368, 78 SE 434; Carolina Coal, 
ete., Co. v. Southern R. Co., 144 N. 
C. 782, 57 SE 444 (both under state 
statute declaring purchaser ipso 
facto a domestic corporation). 

{d] A municipal corporation is a 
citizen of the state in which it is 
situated for jurisdictional purposes. 
Cowles v. Mercer County, 7 Wall. 
(U. S.) 118, 19 L. ed. 87 (county); 
Ysleta v. Canda, 67 Fed. 6 (city). 

[e] A national bank is, for the 
purposes of federal jurisdiction, a 
citizen of the state in ‘which it is 
alas See Banks and Banking 
§ 801. 

{f] Associated corporations. — A 
corporation created by the laws of 
one state and associated with a cor- 
poration of another state may main- 
tain a suit in the federal court sit- 
ting in the latter state against a 
citizen of that state. Chicago, etc., 
R. Go. v. Chicaga, etc, R:- Co., 5 HE. 
Cas. No, 2,665, 6 Biss. 219. But see 
infra text and notes 22-30. 

15. See cases supra note 14 and 
infra note 16. 

[a] Im an action against the di- 
rector general of railroads the citi- 
zenship of the railroad company, in 
the operation of whose road the 
cause of action arose, and not the 
eitizenship of the director general, 
determines the question of federal 
jurisdiction. Smith v. Babcock, 260 
Fed. 679. To similar effect Johnson 
v. McAdoo, 257 Fed. 757. Contra 
Blevins v. Hines, 264 Fed. 1005. 

16. Southern R. Co. v. Allison, 
190 U. S. 326, 23 SCt 718, 47 L. ed. 
1078; Louisville, ete., R. Co. v. Louis- 
ville Trust Co., 174 U. S. 552, 19 SCt 
817, 48 L. ed. 1081; St. Louis, etc., 
R. Co. v. James, 161 U. S. 545, 16 
SCt 621, 40 L. ed. 802; In re Keasbey, 
ete., Co., 160 U.S. 221, 16 SCt 273, 
40 L. ed. 402; Galveston, ete., R. Co. 
v. Gonzales, 151 U. S. 496, 14 SCt 
401, 38 L. ed. 248; Southern Pac. 
Co. v. Denton, 146 U. S. 202, 13 SCt 
44, 36 L. ed. 942; Shaw v. Quincy 
Min. Co., 145 U. S. 444, 12 SCt 935, 
36 L. ed. 768; IWashua, ete., R. Corp. 
Vv boston, ‘ete: Ro iCorp: 136 Wis: 
356, 10 SCt 1004, 34 L. ed. 363; Bar- 
ron v. Burnside, 121 U. S. 186, 7 SCt 
931, 30 L. ed. 915; Muller v. Dows, 
94 U. S. 444, 24 L. ed. 207; Chicago, 
etc., R. Co. v. Whitton, 13 Wall. (U. 
S.) 270, 20 L. ed. 571; Baltimore, etc., 
Re (Cow v., Harris, 2 Wwialls “Guisrs) 
65, 20 L. ed. 354; Ohio, ete., R. Co. 
v. Wheeler, 1 Black (U. S.) 286, 17 
L. ed. 130; Covington Drawbridge 
Co. v. Shepherd, 20 How. (U. S.) 
227, 15 L. ed. 896; Marshall v. Bal- 
timore, etc., R. Co., 16 How. (U. S.) 
314, 14 L. ed. 953; Rundle v. Dela- 
ware, etc., Canal Co., 14 How. (U. 
S.) 80, 14 L. ed. 335; Louisville, etc., 
R. Co. v. Letson, 2 How. (U. S.) 497, 
11 L. ed. 353 [overr U. S. Bank v. 
Deveaux, 5 Cranch (U. S.) 61, 3 L. 
ed. 38; Strawbridge v. ‘Curtis, 3 
Cranch 267, 2 L. ed. 435]; St. Louis, 
ete., R. Co. v. Cross, 171 Fed. 480; 
Haight, etc., Co. v. Weiss, 156 Fed. 
328, 84 CCA 224 [den certiorari 207 
U. S. 594, 28 SCt 260, 52 L. ed. 356]; 
Baumgarten v. Alliance Assur, Co., 
153 Fed. 301 .(a British corporation 
having a branch office and doing 
business in California); U. S. v. 
Northern Pac. R. Co., 134 Fed. 715, 
67 CCA 269; Goodwin v. Boston, etc., 
R. Co., 127 Fed. 986; Weller v: Penn- 
sylvania R, Co., 113 Fed. 602; Miller v. 
Wheeler, etc., Mfg. Co.,.46 Fed. 882; 
Booth v. St. Louis Fire-Engine Mfg. 
Co., 40 Fed. 1; Filli v. , Delaware, 
etc., R. Co., 37 Fed. 65; Gormully, 
ete. Mfg. Co. v. Pope Mfg. Co., 34 
Fed. 818; Stout v. Sioux City, ete., 


For later cases, developments and changes in the law see cumulative Annotations, 
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whom service of process may be had,!7 and regard- 
less of the actual citizenship of the individual mem- 
bers or stockholders,!8 who are, for the purpose of 


R. Co., 8 Fed. 794, 3 McCrary 1; Day 
v. Newark India-Rubber Mfg. Co., 
7 F. Cas. No. 3,685, 1 Blatchf. 628; 
Maltz v. American Express Co., 16 
F. Cas. No. 9,002, 1 Flipp. 611; Dun- 
ean v. St. Louis, ete, Co., 49 La. 
Ann. 1700, 22 S 924; Hammond Beef, 
etc., Co. v. Best, 91 Me. 431, 40 A 
338, 42 LRA 528; Quigley v. Central 
Pac. R. Co., 11 Nev. 350, 21 AmR 757. 


See also Note to St. Louis, ete. R. 
Co. v. Newcom, 6 CCA 172. 
17... St. Liowis;ts.ete.) Res Cowie 


James, 161 U. S. 545, 16 SCt 621, 40 
L. ed. 802 [rev 46 Fed. 47]; Empire 
Coal, ete., Co. v. Empire Coal, etc., 
Co., 150 U. S. 159, 14 SCt 66, 37 L. 
ed. 1037; Riggs v. Brown, 172 Fed. 
637; St. Louis, etc., R. Co. v. Cross, 
171 Fed. 480; U. S. v. S. P. Shotter 
Co., 110 Fed. 1; Hollingsworth v. 
Southern R. Co., 86 Fed. 353; Fales 
v. Chicago, ete., R. Co., 32 Fed. 673; 
Antelope Co. v. Chicago, etec., R. Co,, 
16 Fed. 295, 4 McCrary 46; Hatch v. 
Chicago, ete., R. Co., 11 F. Cas. No. 
6,204, 6 Blatchf. 105; Stevens v. 
Pheenix Ins. Co., 41 N. Y.. 149. 

18... (St.> Louwis,, ete... Ris Go. av 
James, 161 U. S. 545, 16 SCt 621, 40 
L. ed. 802; National Steamship Co. 
v. Tugman, 106 U. S. 118, 1 SCt 58, 
27.L. ed. 87; Muller v. Dows, 94 U. 
S. 444, 24 L. ed. 207; Louisville, ete., 
R. Co. v. Letson, 2 How. (U. S.) 
497, 11 L. ed. 3538; Kirwin v. Boston, 
ete., Min. Co., 171 Fed. 900; Pacific 
R. Co, v. Missouri Pac. R. €o., 23 
Fed. 565; National Park Bank v. 
Nichols, 17 F. Cas: No. 10,048, 4 
Biss. 315; St. Louis, ete. R. Co. v. 
Indianapolis, ete, R. Co., 21 F. Cas. 
No. 12,237, 9 Biss. 144; Tunstall. v. 
Madison Parish, 30 .La. Ann. 471; 
Bete v. McVicker, 55 Barb. (N. Y.) 


[a]. A contrary view (1) was as- 
serted in a number of earlier cases 
in which the citizenship of the 
stockholders or members was reé- 
garded as_ controlling. Irvine v. 
Lowry, 14 Pet. (U. S.) 293, 10 L. ed. 
462; Breithaupt v. Georgia Bank, 1 
Pet. /(U. S.). 238," L: ed. 12%:) Hope 
Ins. Co. vy. Boardman, 5 Cranch (U. 
S.) 57, 3 L. ed. 36; Cumberland Bank 
v. Willis, 2 F. Cas. No. 885, 3 Sumn. 
472; North River Steam Boat Co. v. 
Hoffman, 5 Johns. Ch. (N. Y.) 300; 


Wheeden v. Camden, etc. R., ete, 
Co., 2 Phila. (Pa.) 23. (2) But these 
eases are no longer law. “Whatever 


doubts may have been formerly ex- 
pressed by the courts, touching the 
citizenship of corporations for jur- 
isdictional purposes, (Strawbridge v. 


Curtiss, 3 Cranch 267, 2 Ll. ed. 435: 
U. S. Bank v. Deveaux, 5 Cranch 
61, 3 L. ed. 388, et seq.,) the ques- 


tion has been effectually set at rest 
by later “cases and is no longer open 
to controversy. The present doc- 
trine, as settled by the supreme 
court, is, ‘that where a corporation 
is created by the laws of a state, 
the legal presumption is that its 
members are citizens of the state 
in which alone the corporate body 
has a legal existence; and that a 
Suit by or against a corporation in 
its corporate name must be pre- 
sumed to be a suit by or against 
citizens of the state which created 
the corporate body; and that no 
averment or evidence to the contrary 
is. admissible for the purposes of 
withdrawing the suit from the ju- 
orien of ay COMM of the’ United 

. National SS. Co. v. Tugman, — 
106 U. S118, 1 SCt 58,-27 L. ed. 87; 
Baltimore, ete, R. Co. v. Koontz, 
LOSS UNS. Vb ae Ge tes ed. 643; Balti- 
more, ete., R. Co. v. Harris, 12 Wall. 
65, 20 L. ed..354; Paul v. Virginia, 
8 Wall. 168, 19 L. ea. 357; Muller v.. 
Dows, 94 U. S. 444, 24 lL. ed. 207: 
Cowles v. Mercer Co., 7 Wall. 121. 


same title, page and note number, ~ 
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jurisdiction, conclusively presumed to be citizens of 
the state in which the corporation is incorporated.19 

A corporation formed under an act of congress, 
and whose activities and operations are not to be 
confined to a single state, but are to be carried on, 
and are in fact carried on, in different states, cannot 
be regarded as possessing any state citizenship for 


jurisdictional purposes.?° 


A corporation formed under the laws of a foreign 


Ie. = ed. 387; Ohio, ete., R. Co. vi 
Wheeler, 1 Black 286, 17 L. ed. 130; 
Marshall v. Baltimore, etc., R. Co., 
16 How. 314, 14 L. ed. 953, et seq.; 
Louisiana, etce., R. Co. v. Letson, 2 
How. 497, 11 L. ed. 853, et seq.” 
Zambrino v. Galveston, ete, R. Co., 
38 Fed. 449, 451. 

_19. W. L. Wells Co. v. Gastonia 
Cotton Mfg. Co., 198 U. S. 177, 25 
SCt 640, 49 L. ed. 1003; Barrow SS. 
Co. v. Kane, 170 U. S. 100, 18 SCt 
526, 42 L. ed. 964; St. Louis, etce., 
R. Co. v. James, 161 U. S. 545, 16 
Deu s621,0 40) “: edi 802;7°°Us (Si iv. 
Gillis, 95 U. S. 407, 24 L. ed. 503; 
Parker Washington Co. vy. Cramer, 
201 Fed. 878, 120 CCA 216; Bruett v. 
F. C. Austin Drain. Excavator Co., 
174 Fed. 668; Taylor v. Illinois Cent. 
R. .Co., 89 Fed. 119; Allegheny 
County v. Cleveland, etc., R. Co., 51 
Pa. 228, 88 AmD 579. 

{a] “The reason of the presump- 
tion (we will so denominate it) was 
to establish the citizenship of the 
legal entity for the purpose of jur- 
isdiction in the Federal courts. Be- 
fore its adoption difficulties had 
been encountered on account of the 
conditions under which jurisdiction 
was given to those courts. A cor- 


poration is constituted, it is true, of’ 


all its stockholders, but it has a 
legal existence separate from them 
—rights' and obligations separate 
from them ... and may have obli- 
gations to them. It can sue and be 
sued. At first this could be done in 
the Circuit Court of the United 
States only when the corporation 


was composed of citizens of the 
State which created it. U. S. Bank 
v. Deveaux, 5 Cranch 61, 3 L. ed. 


38; Hope Ins. Co. v. Boardman, 5 
Cranch (U. S.) 57, 3 L. ed. 36. But 
the limitation came to be seen as 
almost a denial of jurisdiction to 
or against corporations in the Fed- 
eral courts, and in Louisville, ete., 
R. Co. v. Letson, 2 How. 497, 11 L. 
ed. 353, prior cases were reviewed; 
and this doctrine laid down: “That 
a corporation created by and doing 
pusiness in a particular State, is 
to be deemed to all intents and pur- 
poses as a person, although an ar- 
tificial person . . . capable of being 
treated as a- citizen of that State, 
as much as a natural person.’ And 
‘when the corporation exercises its 
powers in the State which chartered 
it, that is its residence, and such an 
averment is sufficient to give the 
Circuit Courts jurisdiction. _ The 
presumption that the citizenship of 
the corporators should be that of the 
domicil of the corporation was_ not 
then formulated. That came after- 
wards, and overcame the difficulty 
and objection that the legal creation, 
the corporation, could not be a citi- 
zen within the meaning of the Consti- 
tution. Marshall v. Baltimore, etc., 
R. Co., 16 How. 314, 14 L. ed. 953. 
This, then, was its purpose, and to 
stretch beyond this is to stretch 
it to wrong. It is one thing to give 
to a corporation a status, and an- 
other thing to take from a citizen 
the right given him by the Consti- 
tution, of the: United States. Dis- 


Se i urpose of the pre- 
ee ee basy to represent it, 


sumption, it is easy 2 : 
as pounsel does, as illogical if not 
extended, to every stockholder; a 
as easy it would be to show ns 
falseness if so applied. But suc 
charges and eountercharges are 


To the fact 


i stion. 
aside from the que tion the law 


and place of incorpora 
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country is regarded as an alien, so far as federal 
jurisdiction is concerned.?1 

Incorporation in more than one state. 
purpose of the jurisdiction of courts of the United 
States, a corporation remains a citizen of the state 
by which it was originally created, although it is 
afterward also constituted a domestic corporation 


For the 


in another state as well,?? as where a corporation 


attaches its presumption for a spe- 
cial purpose. Perhaps, as intimated 
in St. Louis, ete., R. Co. v. James, 
161 U. S. 545, 563, 16 SCt 621, 40 L. 
ed. 802, this ‘went to the very verge 
of judicial power.’ Against the fur- 
ther step urged by appellees we en- 


counter the Constitution of the 
United States.” Doctor v. Harring- 
ton, 196 U. S: 579, 586, 25 SCt 355, 


49 L. ed. 606. 

[b] This rule does not extend be. 
yond (1) such purpose, and there is 
no presumption that an individual 
who sues a corporation is a citizen 
of the same state, because he is a 
stockholder in such corporation. 
Doctor v. Harrington, 196 U. S. 579, 
25 SCt 355, 49 L. ed. 606; Hanchett 
v, Blair, 100 Fed. 817, 41 CCA 76. 
(2) Where the question is as to the 
citizenship of an individual as deter- 
mining his right to maintain an ac- 
tion in a federal court, the fact that 
he is president of a corporation cre- 
ates no legal presumption that he 
is a citizen of the same state as the 
corporation, the presumption that 
the members of a corporation are 
citizens of the state in which it is 
incorporated being indulged only for 
the purpose of fixing the status of 
the corporation as a litigant in such 
courts. Utah-Nevada Co, v. De La- 
mar, 133 Fed. 113, 66 CCA 179: [cer- 
tiorari den 199 U. S. 605, 26 SCt 746, 
50 Li ed.)°3301: 

[ec] A stockholder living in a 
state other than that in which the 
corporation was created may bring 
a suit against the latter in the fed- 
eral courts. Doctor v. Harrington. 
196 U> S:.579, 25 SCt 355, 49 L. ed. 
606; Ohio Mechanics, ete., Bank v. 
Thomas, 18 How. (U. S.) 384, 15 L. 


ed. 460; Ohio Mechanics. etc. Bank 
v. Debolt, 18 How. (U. S.) 380, -15 
L. ed. 458; Dodge v. Woolsey, 18 


How. (Uy S.) 331, 15 L. ed. 401. 
20. Bankers’ Trust Co. v. Texas, 


ete’ Bi Cot} 241! (UiiS15295;, 36) Set 
569, 60 L. ed. 1010. 

Actions by or against United 
States corporations generally see 
supra § 45. 

21. See supra § 57. 

22. Louisville, etc, R. Co. v. 
Louisville Trust Co., 174 U. S. 552, 


19 SCt 817, 43 L. ed. 1081 [mod 75 
Fed. 433, 22 CCA 378]; St. Joseph, 
ete., R. Co. v. Steele, 167 U- S$. 659; 17 
Sct 925, 42 L. ed. 315; St. Louis, 
etc., R. Co. v. James, 161 U.S. 545, 
16 SCt 621, 40 L. ed. 802; Nashua, 


etc., R. Corp. v. Boston, etce., Ley 
Co., 136 U. S. 356, 10 SCt 1004, 34 
L. ed. 363; Atlantic Coast Line R. 


Co. v. Dunning, 166 Fed. 850, 94 
CCA 128; Lee v. Atlantic Coast Line 
R. Co., 150 Fed. 775 [rev_on other 
grounds 166 Fed. 850, 94 CCA 128]; 
Goodwin v. New York, etc., Rit Coe 
124 Fed. 358 (reviewing cases); 
Westheider v. Wabash_R. Co., 115 
Fed. 840; Walters v. Chicago, etc., 
R. Co., 104 Fed. 377 [aff 186 U.S. 
479, 22 SCt 941, 46 L. ed. 1266]; 
Stonega Coke, etc., Co. V. Southern 
Steel Co., 123 Tenn. 428, 131 SW 
988, 31 LRANS 278. See Plummer v. 


Chesapeake, ete., R. Co., 143 Ky. rd 
re- 


136 SW 162, 33 LRANS 362 

viewing cases). Contra Hurst. vy. 
Southern R. Co., 162 N. C. 368, 78 
SE 434 [foll Carolina Coal, etc., Co: 


vy. Southern R. Co. 144 N. C. 732, 
57 SE 444]. See also Gerling v. 
Baltimore, ete., R. Co. 151 U. S. 673; 
14 SCt 533, 38 L. ed. 311 and Penn- 
sylvania R. Co. v. St. Louis, etc., R. 
Co1,1 118 Ui S.9290,, 6 sct 1094, 30 


is compelled, in order to do business in a state other 


L. ed. 83 (both of which cases pro- 
ceed upon the assumption that the 
adoption and domestication of a cor- 
poration by another state may make 
it a citizen of the adopting state for 
jurisdictional purposes). 

_“The rule deducible from the deci- 
sions of the supreme court in the 
two cases referred to is that a cor- 
poration, as such, has no citizenship; 
that the citizenship of the incorpo- 
rators determines the jurisdiction of 
the federai court; that the citizen- 
ship of the incorporators is conclu- 
Sively presumed to be that of the 
state in which the corporation was 
first created; that while a corpora- 
tion organized by the laws of one 
state may become a domestic cor- 
poration of another state, the laws 
of the two states permitting, yet the 
citizenship of the incorporators re- 
mains that of the state in which 
such. corporation was first created. 
Where, however, a new corporation 


is created by the joint action or op- 


erations of the laws of two or more 
states, the citizenship of such cor- 
poration will be treated as that of 
each state.” Walters v. Chicago, 
ete:, »Re Co.,-104=Fed. 377, 378 Lait 
186 U. S. 479, 22 SCt 941, 46 L. ed. 
1266]. 

[a] Reason for rule.—(1) ‘But 
whatever may be the effect of such 
legislation, in the way of subjecting 
foreign corporation companies. to 
control and regulation by the local 
laws of Arkansas, we cannot concede 
that it availed to create an Arkansas 
corporation out of a foreign cor- 
poration in such a sense as to make 
ii a citizen of Arkansas within 
the meaning of the Federal Consti- 
tution so as to subject it as such to 
a suit by a citizen of the State of 
its origin. In order to bring such 
an artificial body as a corporation 
within the spirit and letter of that 
Constitution, as construed by _ the 
decisions of this court, it would be 
necessary to create it out of nat- 
ural persons, whose citizenship of 
the State creating it could be im- 
puted to the corporation itself.” St. 
Louis, ete., R. Co. v. James, 161: U. 
$3)7545,'7565, .16 SCt’. 621,40 LL. ved. 
802 [quot Louisville, ete., R. Co. v. 
Louisville Trust Co., 174 U. S. 552, 
565, 19 SCt 817, 43 L. ed. 1081]. (2) 
“But this court failed to observe the 
distinction between the creation of 
a new corporation out of natural 
persons, and the mere adoption of 
a foreign corporation as a domestic 
corporation for local purposes. ... 
As the right of removal depends 
upon diverse citizenship, we take it 
that the United States court, upon 
the principle announced above, 
would not extend the doctrine of in- 
disputable citizenship to a corpora- 
tion originally created in one state, 
and afterwards adopted as a do- 
mestic corporation in another state, 
so as to make such adopted corpora- 
tion a citizen, also, of the second 
state. ... Inasmuch as this legisla- 
tion and the proceedings thereunder 
ereated no new corporation out of 
natural persons, but merely domes- 
ticated or adopted an existing cor- 
poration, there can be no citizenship 
of corporators imputed to the cor- 
poration as adopted, except the in- 
disputable citizenship of the original 
corporators.” Wilson v. Southern R. 
Com Ga) CHA 86.5 2701). 02, seus 
[overr Mathias v. Southern R. Co., 
53 S. C. 246, 31 SE 240]. 

[b]° Rule applied.— (1) The con- 
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than that in which it was incorporated, to become 
a corporation of the latter state also, or is declared 
But where corporations existing 
under the laws of two or more states are consoli- 
dated into a single corporation,2* or where a new 
corporation is created by the joint action or opera- 
tion of the laws of two or more states,?° it is, when 
sued in either of such states, to be regarded, for 
jurisdictional purposes, as existing therein by virtue 
of the laws of that state alone and accordingly it 
cannot be sued on ground of diverse citizenship 


such by statute.?? 


stitution of Arkansas denied to for- 
eign corporations the right of emi- 
nent domain; and a Missouri 
corporation acquired that ~ right, 
and owned and operated a rail- 
road in Arkansas, in virtue of 
Statutes authorizing it to  pur- 
chase the property, rights, and fran- 
chises of Arkansas corporations, and 
requiring it to file a copy of its 
articles of incorporation or charter 
with the secretary of state of Ar- 
kansas, and enacting that it should 
“thereupon become a corporation of 
this State, anything in its articles 
of incorporation or charter to the 
contrary notwithstanding.” Yet it 
was held that it was not thereby 
made a corporation of Arkansas, in 
the sense of the provisions of the 
constitution, and of the acts of con- 
gress, conferring jurisdiction on the 
courts of the United States by rea- 
son of diverse citizenship. St. Louis, 
ete., R; Co. v.''\James, '161°U. S. 545, 
567, 16 SCt 621, 40 L. ed. 802 [foll 
Louisville, ete., R. Co. v. Louisville 
Trust ‘Co., 174 U. S..552, 19 SCt 817, 
43 L. ed. 1081]. (2) “As to the jur- 
isdiction, it being clear that. the 
plaintiff was first created a corpo- 
ration of the State of Indiana, even 
if it was afterwards created a cor- 
poration of the State of Kentucky 
also, it was and remained, for the 
purposes of the jurisdiction of the 
courts of the United States, a citi- 
zen of Indiana, the State by which 
it was originally created. It could 
neither have brought suit as a cor- 
poration of both States against a 
corporation or other citizen of either 
State, nor could it have sued or 
been sued as a corporation of Ken- 


tucky, in any court of the United 
States.” Louisville, ete, R. Co. v. 
Louisville Trust Co’, 174 U. S. 552, 


563, 19 SCt 817, 43 L. ed. 1081. (3) 
“No nice speculation as to whether 
the corporation is one or many, and 
no details as to the particulars of 
the consolidation, are needed for 
an'answer. The defendant exists in 
Illinois by virtue of the laws of IIli- 
nois. It is alleged to have incurred 
a liability under the laws of the 
same State, and is sued in that 
State. It cannot escape the juris- 
diction by the fact that it is incor- 
porated elsewhere. The assent of 
the State to such incorporation else- 
where, supposing it to have been 
given, a matter upon which we ex- 
press no opinion, cannot be presumed 
to have intended or to import such a 
change. This seems to be the opin- 
ion of the Supreme Court of Illi- 
nois, as it certainly has been shown 
to be that of this Court. Chicago, 
etc., R. Co. v. Whitton, 13 Wall. 270, 
20 L. ed. 571; Muller v. Dows, 94 U. 
S. 444, 24 L. ed. 207; Memphis, etce., 
R. Co. v. Alabama, 107 U. S. 581, 2 
SCt 432, 27 L. ed. 518; Quincy R. 
Bridge Co. v. Adams County, 88 Ill. 
615; Winn v. Wabash R. Co., 118 
Fed. 55. What would be the law 
in case of a suit brought in Illinois 
upon a cause of action which arose 
in Ohio is a question that may be 
jJeft on one side, as also may be the de- 
cisions in cases where a corporation 
originally created in one State after- 
wards becomes compulsorily a cor- 
poration of another State for some 
purposes in order to extend its pow- 
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ers. Southern R. Co. v. Allison, 
190 U..S.. 326, 23 SCt 713, 47 L. ed. 
1078; St. Louis, etc., R. Co. v. James, 
161 U. S. 545, 16 SCt 621, 40 L. ed. 
802. In the case at bar the incor- 
porations must be taken to have 
been substantially simultaneous and 
free. See Memphis, ete, R. Co. v. 
Alabama, 107-U.,S. 581, 2 SCt 4382, 
27 L. ed. 518.” Patch v. Wabash R. 
Co., 207 U.S. 277, 283, 28 SCt 80, 
52 L. ed. 204, 12 AnnCas 518. 

{c] Limits of jurisdiction.— 
While the circuit court for the dis- 
trict of Kentucky had jurisdiction of 
a suit by a corporation, originally 
incorporated in Indiana, against citi- 
zens of Kentucky and Illinois, al- 
though the corporation had _ also 
been incorporated in the latter 
states, it could not adjudicate, in 
such suit, on the rights of plain- 
tiff as a corporation of Kentucky 
or of Illinois. Louisville, ete., R. Co. 
ve Louisville:frust.Co., sl%4eUy7S: 
552, 19 SCt 817, 48 L. ed. 1081 [mod 
75 Fed. 433, 22 CCA 378]; Lindsay 
v. Chicago, ete., R. Co., 226 Fed. 23, 
141 CCA 181. 

23. Missouri Pac. R. Co. v. Castle, 
224 U. S. 541, 32 SCt 606, 56 L. ed. 
875; Patch v. Wabash R. Co., 207 U. 
S. 277, 28 SCt 80, 52 L. ed. 204, 12 
AnnCas 518; Southern R. Co. v. Al- 
lison, 190°U. S326, 238: SCt 713, 47 
L. ed. 1078; St. Louis, ete, R. Co. 
v. James, 161 U. S. 545, 16 SCt 621, 
40 L. ed. 802; Baldwin v. Pacific 
Power, etc., Co., 199 Fed. 291; Cum- 
mins v. Chicago, etc., R. Co., 193 
Fed. 239; St. Louis, etc.,, R. Co. v. 
Cross, 171 Fed. 480; Goodwin v. New 
York, ete., R. Co., 124 Fed. 358; Wal- 
ters v. Chicago, ete., R. Co., 104, Fed. 
37.0 MatloUsbe Ua Sae479, 9 22; tSCts 94h, 


46 L. ed. 1266]; Taylor v. Illinois 
Cent. R. Co., 89 Fed. 119; Hollings- 
worth v. Southern R. Co., 86 Fed. 


353; Illinois Cent. R. Co. v. Hibbs, 
78 SW 1116, 25 Kyb 1899; Wilson v. 
Southern R. Co., 64 S. C. 162, 36 SE 
701, 41 SE 971 [foll St. Louis, etce., 
R. Co. v. James, 161 U. S. 545, 16 
SCt 621, 40 L. ed. 802 and overr 
Mathias v. Southern R. Co., 53 S. C. 
246, 31 SE 240]; Calvert v. South- 
ern’ RY Coy 646 Si C7138 97 5360 SE: 750) 
41 SE 9638. Contra Debnam yv. South- 
ern Bell Tel., etc., Co., 126 N. C. 831, 
36 SE .269, 65 LRA 915; Layden v. 
Endowment Bank K. P. W., 128 N. C. 
546, 39 SE 47 (both disapproved in 
Southern R. Co. y. Allison, 190 U. 
S. 339, 23 SCt 713, 47 L. ed. 1078). 
“A corporation may be made what 
is termed a domestic corporation, or 
in form a domestie corporation, of 
a ‘State in compliance with the leg- 
islation thereof, by filing a copy of 
its charter and by-laws with the 
Secretary of State, yet such fact 
does not affect the character of the 
original corporation. It does not 
thereby become a citizen of the State 
in which a copy of its charter is 
filed, so far as to affect the juris- 
diction of the Federal courts upon 
a question of diverse citizenship.” 
Southern R. Co. v. Allison, 190 U. S. 
326, 337, 28 SCt 7138, 47 L. ed. 1078. 
[a] Right to remove cause to 
federal court.—The fact that a for- 
eign corporation has complied with 
Rey. St. § 841, providing that no for- 
eign corporation shall do business in 
the state until it shall have become 
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“ 


[§ 67 


in a federal court of any of such states by a citizen 
of such state,2° and if so sued in the state court it 
cannot remove the suit to the federal court;?? but 
it may be sued by a citizen of one of such states 
in the federal court of another of such states,2® or 
if so sued in a state court it may remove the suit to 
the federal court.?9 
cannot sue a citizen of ene of such states in the 
federal court of such state upon the ground of 
diverse citizenship.®° 


Conversely such corporation 


a citizen thereof, does not prevent it 
from securing the removal of a 
cause against it to the federal court. 
Illinois Cent. R. Co. v. Hibbs, 78 SW 
1116, 25 KyL 1895. See Removal of 
Causes [84 Cye 1261]x 

24. Patch v. Wabash R. Co., 207 
U:. S. 277,128 SCt 80, 52°. edi) 204; 
12 AnnCas 518; Muller v. Dows, 94 
U. S.. 444, 24 L. ed. 207; Chicago, 
etc., R. Co. v. Whitton, 13 Wall, CU. 
S.) 270, 20 L. ed. 571 [foll Page’ v. 
Fall River, ete., Co., 31 Fed. 257 (rev 
on other grounds 145 U. S. 637, 12 
SCt 980, 36 L. ed. 8515]; Smith v. 
New York, ete., R. Co., 96 Fed. 504; 
Baldwin v. Chicago, ete, R. Co., 86 
Fed. 167; Missouri Pac: R. Co. v. 
Meeh, 69 Fed. 753, 16 CCA 510, 30 
LRA 250; Fitzgerald v. Missouri 
Pac. R. Co. 45 Fed. 814; Central 
Trust Co. v. St. Louis, ete, R. Co., 
41 Fed. 551; Burger v. Grand Rapids, 
ete;, R. -Coyi22) Med. 561s : 

[a] A merger instead of a con- 
solidation does not have this result, 
but the absorbing corporation re- 
tains its citizenship as of the state 
of its creation. Lee v. Atlantic 
Coast Line R. Co., 150 Fed. 775 [rev 
on other grounds 166 Fed. 850, 94 
CCA 128]. 

25. Patch v. Wabash R. Co., 207 
U.S. 277, 28 SCt 80, 52 L. ed. 204; 
Memphis, ete, R. Co, v. Alabama, 
107% Ui: Sih 581552 1SCt 4825507" Tieuede 
518 [dist Southern R. Co. v. Alli- 
son,) 190) U.. S.1326; 23. SGt 713,.47. an 
ed. 1078]; Ohio, ete., R. Co. v. Wheel- 
er, 1 Black 286, 17 L. ed. 130; Peters- 
borough R. Co. v. Boston, ete. R. 
Co., 289 Fed. 97, 152 CCA 147; Lake 
Shore, etc., R. Co. v. Eder, 174 Fed. 
944, 98 CCA 556; Goodwin v. New 
Yorks Setce#iuR. ‘Oo., a24. meas 358; 
Phinizy v. Augusta, ete, R. Co., 56 
Fed. 273; Union Trust Co. v. Roch- 
ester, etc. R. Co. 29 Fed. 609; 
Wheeling v. Baltimore, 29 F. Cas. 
No. 17,502, 1 Hughes 90. 

26. Goodwin v. Boston, ete., R. 
Co., 127 Fed. 986; Goodwin v. New 


York, ete, R. Co., 124 Fed. ‘358: 
Baldwin v. Chicago, ete. R. Co., 86 
Fed. 167; Missouri Pac. R. Co, v. 


Meeh, 69 Fed. 753, 16 CCA 510, 30 
LRA 250; Burger v. Grand Rapids, 
eats ge Fed. 561. 
3 ee Removal of CG 

Gyer 426s” fo) auses [34 

28. Muller v. Dows, 94 U. S. 444, 
24°. ed. 207; Chicago, etc., R. f 
v. Whittone, 13 Wall. (U. S.) 270, 
20 L, ed. 571; Goodwin v. New York, 
ete. -R., Cos)124 Wed: 358; Boston, 
ete. R. Co. v. Hurd, 108 Fed. 116, 
47 CCA 615, 56 LRA 193 [certiorari 


den 184 U. S. 700, 22 SCt 939, 46 
L. ed. 7651; Williamson vy. Krohn, 
66 Fed. 655, 13 CCA 668; Union 


Trust Co. v. Rochester, etc., R. Co. 

29 Fed. 609; Wheeling v. Baltimore, 

a RF. Cas. No. 17,502, 1 Hughes 
29. See Removal of Cause 

Cye 1261]. ' pan 
30. St. Joseph, ete, R. Co. v. 

Steele, 167 U. S. 659, 17 SCt 925, 42 


Li hed, = 81554 Ohio lete,, Be Gowen 
Wheeler, 66 Ui (S286) Taned ehaon 
Compare Nashua, etc., R. Corp. v. 


Boston, ete., R. Corp., 186 U. S. 356, 
10 SCt 1004, 84 L. ed. 863 (where 
such a suit was sustained on ground 
that the particular statutes created 
two different corporations). 


note number. ~— 


§§ 67-70] 


Collusive incorporation. Where a corporation has 
a right of action, and the stockholders thereof, for 
the purpose of bringing the matter within the juris- 
diction of a federal court, form a corporation in 
another state, to which a technical legal title is 
transferred for the purpose of bringing suit in the 
federai court, the court should decline to take ju- 
risdiction and dismiss the action as collusive.*t 

The agents of a corporation may be sued in a fed- 
eral court, although the corporation itself is not 


suable therein.??2 


[§ 68] 9. Actions by or against Unincorporated 
While it has been held in a few cases 
that an unincorporated joint-stock association is a 
citizen of the state in which, and under whose laws 
it is formed, for the purposes of federal jurisdic- 
tion,?* it is now settled that the rule is otherwise ;*# 
and that the citizenship of the members governs.®* 
If there is the requisite diversity of citizenship 
between all the partners on one side and their oppo- 
nents on the other, the federal court has jurisdic- 
There is no presumption that the citizenship 


Associations. 


tion.36 


31. Miller v. East Side Canal, ete., 
Sosa  UaiS 293, 202 SCt 11 rh3sian. 
ed. 189; Lehigh Min., etc., Co. v. 
Kelly, 160 U. S. 327, 16 SCt 307, 40 
L ed. 444. But compare Percy Sum- 
mer Club v. Astle, 163 Fed. 1, 90 
CCA 527 [reh den 166 Fed. 1020, 92 
CCA 667] (where the formation of 
a corporation under the laws of New 
Jersey to take over property in New 
Hampshire from a. corporation of 
that state having the same name 
and composed largely of the same 
persons was held not so clearly for 
the purpose of enabling it to invoke 
the jurisdiction of the federal courts 
as to defeat such jurisdiction on the 
ground of fraud). ; 

Collusion to confer 
generally see infra § 74. 

32. Bonaparte v. Camden, etc. R. 
Co., 3 F. Cas. No. 1,617, Baldw. 205. 

33. Andrews Bros. Co. v. Youngs- 
town Coke Co., 86 Fed. 585, 30 CCA 
293 [aff 79 Fed. 669]; Baltimore, 
ete., R. Co. v. Adams Exp. Co., 22 
Fed. 404; Fargo v. Louisville, etc., 
R. Co. 6 Fed. 787, 10 Biss. 273; 
Dinsmore v. Philadelphia, etc., Rh. 
@o..47) Bul Cass. No. v3,9215, 11 Phila. 
(Pa.) 483; Maltz v. American Exp. 
Go. 16 F. Cas. No. 9,002, 1 Flipp. 


ue 
OF Southern Fire Proof 


34. Great 
Hotel Co. v. Jones, 177 U. S. 449, 20 


sect 690, 44 L. ed. 482 [rev 86 Fed. 
870, 30 CCA 108, foll Chapman v. 
Barney, 129 U. S. 677, 9 SCt 426, 32 
i! ed, 800, dist: U.S: EO. oVs 
Kountze, ee get ee ey ae ac 
disappr ndrews ros. A : 
. Coke Co., 86 Fed. 585, 30 
CCA 293 (aff 79 Fed. 669)]; Chap- 
man v. Barney, 129 U. S. 677, 9 SCt 
426, 32 L. ed. 800; Empire Rice Mill 
Co. v. Neumond, 199 Fed. 800; Irving 
vy. New York, etc., Joint Dist. Coun- 
cil U. B. CG. 180 Fed. 896; Roun- 
tree v. Adams xp. Co., 165 Fed. 152, 
91 CCA 186; Saunders v. Adams Exp. 
Got,’ 1386)1 Fed. 494; McKinnon Vv. 
Waterbury, 136 Fed. 489 [aff 146 
Mede 737)' 77. CCA1:294]; Fred Macey 
Co. v. Macey, 135 Fed. 725, 68 CCA 
363; Village Mills Co. v. Houston 
Oil Co., (Tex. Civ. A.) 186 SW 785. 
See also infra § 69. 

“The capacity to sue and be sued 
by the name of the association does 
not make the plaintiffs a corpora- 
tion within the rule that a suit by 
or against a corporation in its cor- 
porate name in a court of the United 
States is conclusively presumed to 
be one by or against citizens of the 
State ereating the corporation. 
eae a ee 
Ohio, her R. R. Co. v.. Wheeler, 1 
Black 286, 17 L. ed. 130; National SS. 
Co. v. Tugman, 106 U.S. 118, 1 SCt 
Deo e6d. 87. The rule that. for 


jurisdiction 
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of such members is the same as that of the domicile 
of the association.®” 

Diversity of citizenship between the adverse party 
and trustees empowered by a joint-stock association 
to sue and be sued on its behalf may be made the 
basis of jurisdiction.?8 
10. Actions by or against Partnerships. 
A partnership has, as such, no citizenship for the 
purpose of federal jurisdiction,?® and such jurisdie- 
tion in actions by or against partnerships is gov- 


erned by the citizenship of the individual partuers,*° 


FG70) 8A: 


purposes of jurisdiction and within 
the meaning of the clause of the 
Constitution extending the judicial 
powers of the United States to con- 
troversies between citizens of differ- 
ent States, a corporation was to be 
deemed a citizen of the State cre- 
ating it, has been so long recog- 
nized and applied that it is not now 
to be questioned. No such rvle, 
however, has been applied to part- 
nership associations although such 
associations may have some of the 
characteristics of a corporation. 
When the question relates to the 
jurisdiction of a Circuit Court of the 
United States as resting on the di- 
verse citizenship of the parties we 
must look in the case of a suit by or 
against a partnership association to 
the citizenship of the several. per- 
sons composing such association. 
Nor can we accede to the suggestion 
that this question of jurisdiction is 
affected by the clause of the Consti- 
tution of Pennsylvania providing 
that the term ‘corporations,’ as used 
in article XVI of that instrument, 
‘shall be construed ‘to include all 
joint stock companies or associla- 
tions having any of the powers or 
privileges of corporations not pos- 
sessed by individuals or partner- 
ships.’ Const. Pa. art XVI § 13. 
The only effect of that clause is to 
place the joint stock companies or 
associations referred to under the 
restrictions imposed by that article 
upon corporations; and not to in- 
vest them with all the attributes of 
corporations.” Great Southern Fire 
Proof Hotel Co. v. Jones, 177 US: 
449, 455, 20 SCt 690, 44 L. ed. 482 
[rev 86 Fed. 370, 30 CCA 108]. 

85. Wise v. Brotherhood Locomo- 
tive Firemen, etc., 252 Fed. 961, 164 
CCA 469; Taylor v. Weir, 171 Fed. 
636, 96 CCA 438 [rev 162 Fed. 585]; 
Seattle Brewing, etc., Co. Vv. Han- 
sen, 144 Fed. 1011. See also cases 


note 34. 
ning: Pm Southern Fire Proof 


36. Great 
Hotel Co. v. Jones, 177 U.S. 449, 20 


sct 690, 44 L. ed. 482; Empire Rice 
Mill Co. v. Neumond, 199 Fed. 800. 
37. Chapman y. Barney, 129 U.S. 
677, 9 SCt 426, 32 _L. ed. 800; Empire 
Rice Mill Co. v. Neumond, 199 Fed. 
800; Rountree v. Adams Exp. Co., 
155 Fed. 152, 91 CCA 186. . 
38. Thomas v. Ohio State Univ., 
195 U. Ss. 207, 25 SCt 24, 49 L. ed. 
160; Village Mills Co. Vv. Houston 
Oil Co., (Tex. Civ. A.) 186 SW 786. 
[a] The stockholders are bound 
by the judgment in an action 
brought in a federal court on the 
ground of such diversity. Village 
Mills Co. v. Houston Oil Co., (Tex. 
Civ, A.) 186 SW_785. 
39. Columbia Digger Co. v. Rec- 
tor, 215 Fed. 618; Empire Rice Mill 


who are not presumed to be citizens of the state in 
which the partnership is domiciled.*1 

Actions by or against Citizens of 
District of Columbia or of Territory. As federal 
jurisdiction on the ground of diverse citizenship ex- 
tends only to actions between citizens of different 
‘“states,’’ or citizens of a state and foreien citizens 
or subjects,*? the necessary diversity of citizenship 
cannot be predicated upon the fact that one of the 
parties to an action is a citizen of the District of 
Columbia ** or of a. territory.*4 


Co. v. Neumond, 199 Fed. 800 [dis- 
appr Liverpool, ete., Nav. Co. v. Agar, 
14 Fed. 615, 4 Woods 201]; Bruett v. 
F. C. Austin Drain. Exeavator Co., 
174 Fed. 668. 

40. Raphael v. Trask, 194 U. S. 
272, 24 SCt 647, 48 L. ed. 973 [aff 
118 Fed. 777]; Columbia Digger Co. .- 
v. Rector, 215 Fed. 618; Empire Rice 
Mill Co. v. Neumond, 199 Fed. 800; 
Bruett v. F. C. Austin, Drain. Ex- 
cavator Co., 174 Fed. 668; A. B. An- 
drews Co. vy. Puncture Proof Foot- 
wear Co., 168 Fed. 762; Fred Macey 
Co. v. Macey, 135 Fed. 725, 68 CCA 3638; 
Jewish Colonization Assoc. v. Solo- 
mon, 125 Fed. 994; Carnegie v. Hul- 
bert, 53 Fed. 10, 3 CCA 391; Poole v. 
West Point Butter, etc., Assoc., 30 
Fed. 513; Torres v. Rubert, 6 Porto 
Rico Fed. 551. See also supra § 68. 

41. Chapman v. Barney, 129 U. S. 
677, 9 SCt 426, 32 L. ed. 800; Hm- 
pire Rice Mill Co. v. Neumond, 199 


Fed. . 
Const. art III § 2; Jud, Code 


42. 
§ 24 (1). 

43. Hooe v. Jamieson, 166 U. S. 
395, -dilis SCt. +596... 41 “L,,7ed. 049; 
Slaughter House Cases, 16 Wall. (U. 
S.) 36, 21 L. ed. 394: Barney v. 
Baltimore, 6 Wall. (U. S.) 280, 18 L. 
ed. 825; New Orleans v. Winter, 1 
Wheat. (U. S.) 91, 4 L. ed. 44; Hep- 
burn v. Ellzey, 2 Cranch (U. S.) 445, 
2 L. ed. 832; Pannill v. Roanoke 
Times Co., 252 Fed. 910; American 
Nat. Bank v. Tappan, 174 Fed. 431 
[aff,.217. U.+S.,600,..30 SCt. 697,54 cd. 
ed. 897]; Holland v. Hyde, 41 Fed. 
897; Prentiss v. Brennan, 19 F. Cas. 
No. 11,385,..2: Blatchf,, 162°, Vassee wv. 
Nu Re F. Cas. No. 16,895, 4 Wash. 


[al Reason for exclusion from 
privilege.—‘‘Citizens of the District 
of Columbia were not granted the 
privilege of litigating in the federal 
courts on the ground of diversity of 
citizenship. Possibly no better rea- 
son for this fact exists than that 
such citizens were not thought of 
when the judiciary article of the 
federal constitution was drafted.” 
Pannill v. Roanoke Times Co., 252 
Fed. 910, 914. 

44. Hooe v. Jamieson, 166 U. S. 
3995 hile pet moo Owew 4, 1s ed. V1049; 
Slaughter House Cases, 16 Wall. (U. 
S.) 36, 31 L. ed. 394; New Orleans 
v.. Winter, 1 Wheat. (U. S.) 91, 4 
L. ed. 44 [foll but questioned in 
Watson v. Brooks, 13 Fed. 540, 8 
Sawy. 316]; Pannill v. Roanoke 
Times Co., 252 Fed, 910; Clark’ v. 
Southern Pac. .Co.,’ 175° Fed. 122; 
Maxwell v. Federal Gold, etce., Co., 
155 Fed, 110, 83 CCA 570; McClel- 
land v. McKane, 154 Fed. 164; Wat- 
son v. Bonfils, 116 Fed. 157, 53 CCA 
535 [certiorari den 187 U. S. 641, 23, 
Sct .841,. 47, Ll. ed... 345]; Weller v. 


760 [25C.J.] 


[§ 71] 12. Actions on Assigned Promissory Notes 
It is expressly pro- 
vided by the Judicial Code,*® carrying forward simi- 


or Other Choses in Action.*® 


lar provisions in earlier acts,*” that 


Hanaur, 105 Fed. 193; Snead v. Sel- 
lers, 66 Fed. 371, 13 CCA 518; John- 
son v. Bunker Hill, ete., Min., etc., 
Co., 46 Fed..417; Nickerson v. Crook, 
45 Fed. 658; Dunton v. Muth, 45 Fed. 
390; Prentiss v. Brennan, 19 F. Cas. 
No. 11,385, 2 Blatchf. 162. 

[a] Where one of two coplain- 
tiffs is a citizen of a territory, ju- 
risdiction on the ground of diverse 
citizenship cannot exist. Weller v. 
Hanaur, 105 Fed. 198. 


45. Colorable transfers see infra 
76. 

46. Jud, Code (1911) § 24 par 1. 
47. Brown v. Fletcher, 235 U. S. 


589, 35 SCt 154, 59 L. ed. 374 (hold- 
ing that the Judicial Code merely 


continued the existing law in this 
respect). 
[a] Earlier forms of statute.— 


The judiciary act of 1789 provided 
that the circuit courts should not 
take cognizance of a suit to cover 
the contents of any promissory note 
or other chose in action in favor of 
an assignee, unless such suit could 
have been prosecuted in such court 
by the assignor, except in cases of 
foreign bills of exchange. Judiciary 
Ae 1799) (1 St. at i. 79°§ Al).) In 
1875 the provision as to such suits 
was changed so as to preclude any 
suit on contract by an assignee in 
any circuit or district court, unless 
such suit might have been prose- 
cuted in such court by the assignor, 
except in cases of promissory notes 
negotiable by the law merchant and 
bills of exchange. Act March 3, 1875 
Siete at) 470) Gels ik Mine 1887, 
and 1888 the law was again changed 
so as to make it substantially the 
Same as is provided by the present 
Judicial Code, the prohibition apply- 
ing to both circuit and _ district 
courts. Act March 8, 1887 (24 St. at 
L. 552 c 3873) as corrected by Act 


Aue ols, A888 (25 VSt. ‘at L../433 
c 866). 
[b] Purpose of statute.—‘“The re- 


striction was imposed not only to 
prevent fraudulent transfers, made 
for the purpose of conferring juris- 
diction, but in apprehension that 
promissory notes and like papers 
might be transferred in good faith 
by the citizens of one State to those 
of another, and thus’ render the 
maker liable to suit in the Federal 


court. U.S. Bank v, Planters’ Bank, 
9 Wheat. 904, 909, 6 L. ed. 244.” 
Brown v. Fletcher, 235 U. S. 589, 


595, 35 SCt 154, 59 L. ed. 374. 

[ec] Construction of  statute.— 
“Hxcept for a short time when the 
act of March 8, 1875, c. 137, 18 Stat. 
470, restricted suits ‘founded on a 
contract in favor of an assignee,’ 
the several statutes on the subject, 
in force prior to the adoption of 
§ 24, made this limitation on the 
jurisdiction of United States courts 
apply to ‘any suit to recover the 
contents of any promissory note or 
other chose in action in favor of 
any assignee’ (Act of September 24, 
WSO we 0s Stat. 73, VSS tl Rew, 
Stat., § 629; Act of March 8, 1887, 
ce. 373, 24 Stat. 552; Act of August 
Homeless, ae, S66, 25 Stats 4998494), 
These were technical terms of va- 
riable meaning. They might have 
been given a literal construction, 
in which case the act would not 
have wholly remedied the evil in- 
tended to be corrected. They were 
also susceptible of a construction 
so broad as to include subjects far 
beyond the congressional policy. 
For a ‘chose in action embraces in 
one sense all rights of action.’ Dun- 
das _v. Bowler, 8 F. Cas. No. 4,140, 
3 McLean 204, 208. So that if the 
words of the statute had been given 
their most comprehensive meaning 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 
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no district court 


every assignee or vendee would have 
been prevented from suing in the 
United States court unless the as- 
signor could have maintained the 
action. It is evident, however, that 
there was no intent to prevent -as- 
signees and purchasers of pioperty 
from maintaining an action in the 
Federal court to recover such prop- 
erty, even though the purchaser was 
an assignee and the deed might, in 
a sense, be called a chose in action. 
On the other hand, to construe the 
statute so as to only prohibit suits 
in such courts by the assignees of 
notes, drafts and written promises 
to pay, would have left open a wide 
field and enabled assignees of ac- 
counts and of claims arising out of 
breaches of contracts to proceed in 
the Federal courts, although the 
parties to the original agreement 
could not have there sued. While, 
therefore, it was admitted in Sere v. 
Pitot, 6 0Cranch 332/35 ty 1ed../240; 
that suits to recover the ‘contents 
of a chose in action’ referred to ‘as- 
signable paper,’ yet, in view of the 
general policy of the Act, these 
words were given a construction so 
broad as to include suitS on ac- 
counts and on claims other than 
those containing written promises to 
pay. That ruling, though criticized 
in Bushnell v. Kennedy, 9 Wall. 387, 
393, 19 Li. ed. ~%36, was constantly 
followed (Sheldon v. Sill, 8 How. 
441, 12 L. ed. 1147; Shoecraft v. 
Bloxham, U. S. 730, 8 SCt 686, 
31 L. ed. 574), and it has been 
settled that the prohibition applied 
not only to suits on instruments 
which might be said to have ‘con- 
tents,’ but also to suits for the re- 
covery of ‘all debts, and all claims 
for damages for breach of contract, 
or for torts connected with a con- 


tract . but not to suits to 
recover the specific thing or dam- 
ages for its wrongful caption or de- 
tention.’ Bushnell v. Kennedy, 9 
Wall. 387, -390; "39,719 Ls. ed.ir%3, 
Ibid. 392. Neither did it apply to 


suits for damages for neglect of 
duty. Deshler v. Dodge, 16 How. 
622, 631, 14 L. ed. 1084; Ambler v. 
Eppinger, 137 U. S. 480, 11 SCt 173, 
34 L. ed. 765.” Brown v. Fletcher, 
235 U. S. 589, 595, 35 SCt 154, 59 1. 
ed. 374. 

4s. Jud. Code (1911) § 24 par 1. 

49. Jud. Code (1911) § 24 par 1. 

[a] The change in the language 
of the statute, from “to recover the 
contents of any promissory note,” etc., 
in the former statute to “to recover 
upon any promissory note,” ete. in 
the present Judicial Code, does not 
change the law. Brown v. Fletcher, 
235 U..S2 589, 35 SCt 154, 59) Ti.ved. 
874; Harlan v. Houston, 258 Fed. 
611, 170 CCA 65. 

[b] A suit to recover the con- 
tents of a promissory note or other 
chose in action is a suit to recover 
the amount due upon such note or 
the amount claimed to be due upon 
an account, personal contract, or 
other chose in action, within the 
prohibition. Kolze v. Hoadley, 200 
U.S. 76, 26 SCt 220,50 Lived. 377; 
Shoecroft v. Bloxham, 124 U. S. 720, 
8 SCt 686, 31 L. ed. 574; Bushnell 
v.. Kennedy, 9 Wall! (U2 S:)' 387, '19 
L. ed. 736; Deshler v. Dodge, 18 How. 
(U..S.) 622, 14 Li. ed. 1084; Sere vy. 
pAtOe 6 Cranch (U. S.) 332, 3 ZT. ed. 

50. Jud. Code (1911) § 24 par 1; 
Cross v. Allen, 141 U,. S, 528, 12 Sct 
67, 85 L. ed. 848; Gibson v. Chew, 16 
Pet. (U. S.) 315, 10 L. ed. 977; Keary 
v. Farmers’, etc., Bank, 16 Pet. (U. 
S.) 89, 10 L. ed. 897; Troy Bank vy. 
Whitehead, 184 Fed. 982 [rev on 
other grounds 222 U. S. 39, 32 SCt 9, 


~“ 


[§ 71 


shall have cognizance of any suit, except upon for- 
eign bills of exchange,*® to recover upon *? any 
promissory note*° or other chose in action ®! in 


56 L. ed. 81]; Dennison State Nat. 
Bank v, Water Co., 174 Fed. 827; 
U. S. National Bank vy. McNair, 56 


Fed. 323; Coe v. Cayuga Lake R. 
Co., 8 Fed. 534,-19 Blatchf. 522; 
Noell v. Mitchell, 18 F. Cas. No. 


10,287, 4 Biss. 346; Shuford v. Cain, 
22 HF. Cas. No. 12,823, 1 Abb, “302; 
Thaxter v. Hatch, 23 F. Cas. No. 13,- 
866, 6 McLean 68. 

[a] A note for the accommoda- 
tion of the payee is not subject to 
the restriction of the _ statutes. 
Holmes vy. Goldsmith, 147 U. S. 150, 
13 SCt 288, 37 L. ed. 188 [aff 36 Fed. 
484, 138 Sawy. 526, 1 LRA 816 and 
foll Wachusett Nat. Bank v. Sioux 
City Stove Works, 56 Fed. 321]. 

[b] A suit to foreclose trust 
deeds securing notes, with relief in- 
cidental thereto, is one to collect the 
money due on the notes, and cannot 
be brought in a federal court by an 
assignee unless the) assignor could 
have sued in such court. Hoadley v. 
Day, 128 Fed. 302. 

[c] Where the payee of notes was 
merely a broker for their negotia- 
tion, and they became effective only 
when sold and indorsed, a purchaser 
is not an “assignee,” within the 
meaning of Jud. Code § 24 subd 1 
(Comp. St. § 991 [1]), whose right 
to sue in a federal court is depend- 
ent on that of the indorser. Com- 
mercial Trust Co. v. Laurens County, 
267 Fed. 901. 


51. Jud. Code (1911) § 24 par 1; 
Blacklock v. Small, 127 U. S. 96, 8 
SCt 1096, 32 L. ed. 70; Clear Lake 


Power, etc., Co. v. Woodland Bank, 
226 Fed. 698, 141 CCA 454 [aff 213 
Fed. 109]; Clear Lake Power, ete., 
Co. v. Adamson, 226 Fed. 645, 141 
CCA 401; Clear Lake Power, etc., 
Co. v. Stephens, 226 Fed. 642, 141 
CCA 398; Clear Lake Power, etc., 
Co. v. Ditch Co., 226 Med. 634, 141 
CCA 390; Clear Lake Power, etc., 
Co. v. Woodland Bank, 213 Fed. 109; 
Eau Claire v. Payson, 107 Fed. 552, 
46 CCA 466 [reh. den 109 Fed. 676, 
48 CCA 608]. 

[a] The term chose in action in- 
cludes: (1) A contract (Plant Inv. 
Co. v. Jacksonville, ete., R. Co., 152 
U.S. 71, ' 14 SCt 488; 38 Dbjeds 358" 
Shoecraft v. Bloxham, 124 U. S. 730, 
8 SCt 686, 31 L. ed. 574; Corbin v. 
Black Hawk County, 105 U. S. 659, 
26 L. ed. 1186; Boston Safety, etce., 
Co. v. Plattsmouth, 76 Fed. 881! 
Coler v. Grainger County, 74 Fed. 
16, 20 CCA 267) (2) even though it 
is oral (Utah-Nevada Co. v. De La- 
mar, 133 Fed. 113, 66 CCA 179. [cer- 
tiorari den 199 U. S. 605, 26 SCt 746, 
50 L. ed. 330]). (8) A claim found- 
ed on a contract. Mexican Nat. R. 
Co. -v. Davidson, 157 U. S. 201, 15 
SCt 5638, 39 L. ed. 672; Jackson v. 
Pearson, 60 Fed. 113; Republic Iron 
Min. Co. v. Jones, 37 Fed. 721, 2 
LRA 746; Simons v. Ypsilanti Paper 
Co., 33 Fed. 198. (4) An open ac- 
count. Chase v. Sheldon Roller-Mills 
Co., 56 Fed. 625. (5) A right to an 
account of the proceeds of sales of 
mortgaged property. Wilkinson v. 
Wilkinson, 29 F. Cas. No. 17,677, 2 
Curt, 582. (6) Where complainant 
B. B., a citizen of West Virginia, 
entered a partnership with defend- 
ant and G, both residents of New 
York, for the exploitation of gas 
lands and the construction and op- 
eration of .a carbon plant, G@ agree- 
ing to drive .the gas well on the 
land of complainant B. B., defend- 
ant to construct: and operate the 
plant, the proceeds to be divided, 
ee third to complainant B. B., one 

a 
G, and G thereafter assigned his 


interest to complainant J. B., a citi- | 
i 


zen of West Virginia, whereupon 


to defendant, and one sixth to 


. 


of 


\ 
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favor of any assignee,>? or of any subsequent hold- 
er,°* if such instrument is payable to bearer ** and 


complainants sued defendant in the 
federal court for dissolution of the 
partnership and for an accounting, 
it was held that the term ‘‘chose 
in action” was sufficiently broad to 
cover the right of complainant J. B., 
whether by his purchase he became 
a partner, or whether his right of 
action was limited to compensation 
for drilling a well out of profits 
earned by defendant; and _ hence, 
Since G could not have maintained 
an action against defendant in the 
federal court for such relief, such 
court had no jurisdiction of the joint 
action by G’s assignee and his co- 
complainant. Brown v. Beacom, 174 
Fed. 812, 98 CCA 520. 

[b] A suit to quiet title to land 
and for the cancellation of tax deeds 
under which defendants claim, 
where complainant sues as assignee 
of a mortgage and of a certificate 
of purchase in foreclosure proceed- 
ings thereunder which admittedly 
has not ripened into the legal title, 
iS a Suit to recover the contents of 
such instruments as choses in ac- 
tion. Farr v. Hobe-Peters Land Co., 
188 Fed. 10, 119 CCA 160 [rev 170 
Fed. 644]. 

[ce] Only claims based on con- 
tract are included within the term 
“chose in action.” Brown v. Flet- 
cher, 235 U:: S. 589, 35 SCt 154, 59 L. 
ed. 374. 

52. Jud. Code (1911) § 24 par 1; 
Clear Lake Power, etc., Co. v. Craig, 
226 Fed. 598, 141 CCA 354; Lipschitz 
v. Napa Fruit Co., 223 Fed. 698, 139 
CCA 228; Maine Lumber Co. v. King- 
field Co., 218 Fed. 902; Cincinnati, 
ete.,= Re -Co: -v. Orr, 215 Fed. 261; 
Clear Lake Power, etc., Co. v. Capay 
Ditch Co,, 213 Fed. 399; Clear Lake 
Power, ete., Co. v. Woodland Bank, 
213 Fed. 109; Bison State Bank v. 
Billington, 209 Fed. 610, 126 CCA 
432; Brown v. Fletcher, 206 Fed. 461, 
124 CCA 367 [rev on other grounds 


P27 J0n1S. 583,05 SCt.750,'59 Led. 
1128]. 
[a] A pledgee of stock cannot, 


On account of the diverse citizen- 
ship existing between himself and 
the corporation, sue the corporation 
in the federal court for the appoint- 
ment of a receiver where his pledgor 
is a resident of the state of which 
the corporation is a citizen. Gor- 
man-Wright Co. v. Wright, 134 Fed. 
363, 67 CCA 345. 

[b] A general assignee of the ef- 
fects of an insolvent cannot sue in 
the federal courts if his assignor 
could not have done so. Sere v. 
Pitot, 6 Cranch (U. S.) 332, 3 L. ed. 


240. 

[ec] Partner as assignee of part- 
ner.—A federal court is without jur- 
isdiction of a suit on a cause of ac- 
tion existing in favor of a partner- 
ship, brought by one party in his 
own right and as assignee of the in- 
terest of his copartner, unless the 
bill shows that the citizenship of 
the assignor is such that the suit 
might have been maintained in that 
court by the firm. Ban _v. Colum- 
bia Southern R. Co., 117 Fed. 21, 54 
CCA 407 [rev 109 Fed. 499]. — 

[a] An executor or administrator 
is not an assignee of his decedent 
within the meaning of the statute. 
Dodge v. Perkins, 7 F. Cas. No. 3,954, 
4 Mason 435; Mayer v. Foulkrod, 16 
F. Cas. No. 9,341, 4 Wash. C. C. 349. 

[e] A plaintiff in attachment to 
whom the right is given to sue on a 
a forthcoming bond as if it “had 
been assigned to him” is not an as- 
signee within the meaning of the 
statute so as to prevent an action 
thereon by him in the federal court 
where he is a citizen of another 
state. Smith v. Packard, 98 Fed. 
793, 39 CCA 294. 4 

[f] Trustee.— (1) Where a city 
ordinance, under which a water 
franchise was granted, provided that 
hydrant rentals should be paid to 


‘ 
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is not made by 


plaintiff, a nonresident corporation, 
as trustee, the fact that the origi- 
nal ordinance granting the franchise 
was not to the water company, but 
to M and his assigns, who assigned 
it to the water company, and that 
both M and the company were citi- 
zens of the same state, did not pre- 
clude the trustee from bringing an 
action to recover such rent in the 
federal court. Seymour v. Farmers’ 
Teoma uCose b2A8 Ched6907.2633 CCA 
633. (2) A trustee in a mortgage 
executed by a water company, claim- 
ing the right by virtue of the pro- 
visions of such mortgage to collect 
rentals due the company, cannot 
maintain an action against a city to 
recover an amount alleged to be due 
the company as rentals in a federal 
court, where the company and city 
are corporations of the same state, 
his sole right to maintain such an 
action being as assignee of the con- 
tract between the city and company. 
Eau Claire v. Payson, 107 Fed. 552, 
46 CCA 466 [reh den 109 Fed. 676, 
48 CCA 608]. 

[g] A mortgagee (1) holding by 
assignment a contract between cor- 
porations of the same state, cannot 
sue in a federal court for specific 
performance, although itself a cor- 
poration of another state. Boston 
Safety, etc., Co. v. Plattsmouth, 76 
Fed. 881. (2) A mortgage given by 
a water company covering rentals 
accruing to it under a contract with 
a city is no more than an assign- 
ment of a chose in action as to such 
rentals, and the mortgagee cannot 
maintain an action against the city 
to enforce payment of it in a federal 
court, where the mortgagor and the 
city are both corporations of the 
same state, nor can one claiming the 
right to enforce the contract by sub- 
rogation to the rights of the mort- 
gagee. American Waterworks, etc., 
Co. v. Home Water Co., 115 Fed. 171 
[app dism 194 U. S, 639, 24 SCt 855, 
48 L. ed. 1162]. 

[h] A formal assignment is not 
necessary to constitute one an as- 
signee within the meaning of the 
statute, It is sufficient that title 
has been transferred to him. Brain- 
erd, etc., Co. v. Brice, 250 U. S. 229, 
39 SCt 458, 63 L. ed. 951 [dist Brown 
vy. Fleteher, 235 U. S. 589, 35 SCt 
154, 54 L. ed. 374]; Plant Iny. Co. v. 
Jacksonville, etc., Coe pol, fase 
71, 14 SCt 483, 38 L. ed. 358; Shoe- 
eraft v. Bloxham, 124 U. S. 730, 
SCt 686, 31 L. ed. 574. ‘ 

[i] ‘Where an indorsee is not in 
fact an assignee of the paper, suit 
may be brought thereon in a federal 
court by a holder having the requi- 
site diverse citizenship, although 
the indorser may have been a citi- 
zen of the same state with defend- 
ant. Blair v. Chicago, 201 U. S. 400, 
96 SCt 427, 50 L ed. 801 [rev 132 
Fed. 848, and foll Holmes _v. Gold- 
smith, 147 U. S. 150, 13 SCt 288, 37 
L. ed. 118; Falk v. Moebs, 127 U. Ss. 
597) 8. Sty 1319, 32 L. ed. 266] 
(where notes of an Illinois corpora- 
tion were made payable to the order 
of its treasurer, a citizen of Illinois, 
but were by him indorsed to a New 
York corporation before delivery). 
based 


fi] New contract upon 
old.—The jurisdiction, on the ground 
of diverse citizenship, of a suit by 


a foreign corporation against resi- 
dents of the state, is not defeated 
on the theory that plaintiff is suing 
as the assignee of a domestic cor- 
poration, where the bill, although 
emphasizing the existence of certain 
contracts between defendants and its 
assignor, and alleging that it became 
substituted for such assignor as a 
party thereto, contains allegations 
which show that: the parties having 
the old contracts before them, en- 
tered into new agreements deter- 
mined by reference to the terms of 
the old contracts, but none the less 


febeds) e261 


any corporation,®® unless such suit 


might have been prosecuted in such court to recover 


personal and immediate. American 
Colortype Co. v. Continental Color- 
type -Co., 188 U. S. 104, 23 SCt 265, 
47 L. ed. 404. 

{k] The original beneficial owner 
may sue in a federal court on a 
note, although the nominal payee by 
reason of his citizenship would not 
have such right. Kirven v. Virginia- 
Carolina Chemical Co., 145 Fed. 288, 
76 CCA 172, 7 AnnCas 219. 

[1] A purchaser of warrants at 
a judicial sale under authority of an 
order of the probate court is an as- 
signee within the meaning of the act 
of congress’ of March ~'3;. 1875: 
Glass v. Police Jury, 176 U. S. 207, 
20 SCt 346, 44 L. ed. 436. 

{[m] Suit on county warrants.—A 
federal court has jurisdiction of a 
suit by the holder of notes of a coun- 
ty to enforce liability of the county 
on warrants taken up by a bank with 
the proceeds of the notes, and which 
were to be held uncanceled to se- 
cure their payment, although the 
payee of the notes could not have 
maintained a suit in that court, the 
suit being based on the warrants 
and not on the notes. Commercial 


Trust Co. v. Laurens County, 267 
Fed. 897. 
53. Jud. Code (1911) § 24 par 1. 
54. Jud. Code (1911) § 24 par 1; 
Lake County v. Dudley, 173 U. S. 


243, 19 SCt 3898, 43 L. ed. 684; Deni- 


son State Nat. Bank v. Hureka 
Springs Water Co., 174 Fed. 827; 
Skinner v. Barr, 77 Fed. 816; Bar- 


ling v. Bank of British North Amer- 
ica, 50 Fed. 260, 1 CCA 510 [aff 46 
Fed. 357]; Steel v. Rathbun, 42 Fed. 
390; Towne v. Smith, 24 F. Cas. No. 
14,115, 1 Woodb. & M. 115. 

55. Jud. Code. (1911), §. 24 par 1; 
Lake County v. Dudley, 173 U. S. 
243, 19 SCt 398, 43 L. ed. 684; New 
Orleans v. Quinlan, 173 U. S. 191, 
19 SCt 329, 43 L. ed. 664 [aff 92 Fed: 
695]; Denison State. Nat. Bank v. 
Eureka Spring Water Co., 174 Fed. 
827; Citizens’ Sav. Bank v. Newbury- 
port, 169 Fed. 766, 95 CCA 232. [cer- 
tiorari. den, 215, U. S.. 598, 30 SCt 399, 
54 L. ed. 342]; Barling v. Bank of 
British North America, 50 Fed. 260, 
1 CCA 510 [aff 46 Fed. 857]; Wil- 
son, Vv. Knox. County, .43° Bedi 4815 
yg eee v. New Orleans, 33 Fed. 

[a] Construction of provision.— 
The words “if such instrument be 
made payable to bearer, and be not 
made by any corporation,” restrain 
the effect of the words ‘‘any subse- 
quent holder,” and have no restrain- 
ing effect upon the general denial to 
federal courts of cognizance of suits 
on promissory notes or other choses 
in action in favor of an assignee, 
where suit ,could not have been 
prosecuted in such courts if no as- 
signment or transfer had been made. 
Skinner v. Barr, 77 Fed. 816. 

[b] A municipal corporation is 
within the words “any corporation” 
as used in the statute. Loeb v. Co- 
lombia JE paer 179 U,., See4025 22280 sSCt 
174, 45 Ll. ed. 280 [rev 91 Fed. 37]; 
New Orleans v. Quinlan, 173 U. S. 
191, 19 SCt 329, 43 L. ed. 664 [aff 
92 Fed. 695]; Citizens’ Sav. Bank v. 
Newburyport, 169 Fed. 766, 95 CCA 
232 [certiorari den 215 U. S. 598, 30 
Sct 399, 54 L. ed. 342]. 

[ce] Actions on county or munici- 
pal warrants or certificates payable 
to bearer may be maintained in the 
federal courts by a nonresident of 
the state in which the county or city 
is situated, regardless of the citi- 
zenship of the assignors. New Or- 
leamsiinv.. Quinlan, 173° U.S." 199, 319 
SCt 329, 43 L. ed. 664 [aff 92 Fed. 
695]; Kearney County v. Irvine, 126 
Fed. 689, 61 CCA 607 [mod 114 Fed. 
518, and certiorari den 192 U.S. 607, 
94 SCt 851, 48 L. ed. 585]; Kearney 
County v. McMaster, 68 Fed. 177, 15 
CCA 353; Thompson v.. Searcy, 
|County, 57 Fed. 1030, 6 CCA 674; 
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upon such note or other chose in action if no as- 
Such provisions are not 
in conflict with the constitutional provision that the. 
judicial power of the United States shall extend to 
controversies between citizens of different states.>7 
Accordingly, the federal courts have no jurisdiction 
of a suit by the assignee of a judgment to subject 
thereto property of the judgment debtor standing in’ 
the name of a third person, where the assignor and 
defendant are citizens of the same state,®* and where 
both plaintiff’s assignor and defendant are aliens 
involved, 


signment had been made.°® 


1s 


of 


and no federal question 


tion will be declined an 


cover on an insurance policy and to reform it, 
recover 
A suit to foreclose 
a mortgage or trust deed is within the purview 


as such action is one to 
tents of a chose in action.59 


Aylesworth v. Gratiot County, 43 
Fed. 350; Adams v. Republic County, 
23 Fed. 211; Jerome v. Rio Grande 
County, 18 Fed. 8738, 5 McCrary 639. 

[d] Actions on corporate bonds 
or coupons payable to. bearer may 
be maintained by an assignee in a 
federal court, where the necessary 
diversity of citizenship exists, al- 
though the assignor could not have 
sued in such court. New Providence 
pve talsey. 007 Ur S.. 3862) 64 SCt 
764, 29 L. ed. 904; Ackley Indepénd- 
ent: School; Dist; v, Hall, 113-U. S$: 
135, 5 SCt 371, 28 L. ed. 954; Chick- 
aming v. Carpenter, 106 U. S. 663, 
1 SCt 620, 27 L. ed. 307; Thompson 
VY. Perrine, 106 U.S. 589} 1 Sct 564; 
568, 27 LL. ed. 298; White v. Ver- 
mont, etc. BR, 'Co;;” 24" How., ''CU. 7S.) 
Dio, tow Ls. ed. 221% Sioux City Inde« 
pendent School Dist. v. Rew, 111 
Bed. 1, 49 CCA 198,55 LRA -364; 
Lyon County v. Keene Five-Cent 
Say. Bank, 100 Fed. 337, 40 CCA 391 
[aff 90 Fed. 523]; Keene Five-Cent 
Sav. Bank v. Lyon County, 97 Fed. 


159; Reynolds v. Lyon County, 97 
Fed. 155; Ashley v. Presque Isle 
County, 83 Fed. 584, 27 CCA 585 


[certiorari den 169 U. S. 736, 18 SCt 
940, 42 L. ed. 1216]; McLean vi Val- 
ley County, 74 Fed. 389; Farr v. 
Lyons, 13 Fed. 377, 21 Blatchf. 116: 
Porter v. Janesville, 8 Fed. 617; 
Bradley v. Marine, etc., Min., etc. 
Co., 3 F. Cas. No. 1,789, 3 Hughes 
26 faff 105 U.S. 175, 26 L. ed. 1034]. 

fe] Corporate obligations not 
payable to bearer cannot be sued on 
in a federai court by an assignee, 
on the ground of diversity of citi- 
zenship, unless the assignor might 
have sued in such courts. New Or- 
leans v. Benjamin, 153 U. S. 411, 14 
SCt 905, 38 L. ed. 764; Thomson v. 
Elton, 100 Fed. 145; Cloud v. Sumas, 
52 Fed. 177; Rollins v. ‘Chaffee 
County, 34 Fed. 91. 

[f] Colorable transfer after bona 
fide transfer. — Where municipal 
bonds have been really and in good 
faith transferred to a citizen of an- 
other state, who could sue thereon 
in the federal courts, a subsequent 
transfer, although only colorable, 
‘does not deprive such courts of jur- 
isdiction. Ashley v. Presque Isle 
County, 83 Fed. 534, 27 CCA 585 
[certiorari den 169 U. S. 736, 18 SCt 
940, 42 L. ed. 1216]. 

{g] Joinder of causes of action. 
—The joinder of causes of action 
on bonds payable to the order of an 
individual, of which the federal 
courts cannot take jurisdiction, with 
causes of action on coupons made by 
a municipal corporation and payable 
to bearer, of which a federal court 
may take cognizance, does not de-~ 
prive such a court of jurisdiction. 
Sioux City Independent School Dist. 
Vv. Rew, 111 Fed. 1, 49 CCA 198, 55 
LRA 364. 

56. _Jud. Code (1911) § 24 par 1; 
Springstead v. Crawfordsville State 
Bank, 231 U. S. 541, 34 SCt 195, 58 
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jurisdie- 
action to re- 


the ¢on- 


L. ed. 354; Sere v. Pitot, 6 Cranch 
(U. S.) 332, 3 L. ed. 240; Clear Lake 
Power, etc., Co. v. Craig, 226 Fed. 
598, 141 CCA 354; Lipschitz.v. Napa 
Fruit Co., 223 Fed. 698, 139 CCA 228; 
Main Lumber Co. v. Kingfield Co., 218 
Fed. 902; Cincinnati, etc., R. Co. v. Orr, 
215 Fed. 261; Case Threshing Mach. 
Co. v. Pulaski County Road Impr. 
Dist. No. 3, 210 Fed. 366; Brown v. 
Fletcher, 206 Fed. 461, 124 CCA 367 
[mod 203 Fed. 70, and rev on other 
grounds 237 U. S. 583’ mem, 35° SCt 
750, 59 L. ed. 1128]; Farr v. Hobe- 
Peters Land Co., 188 Fed. 10, 110 
CCA 160; Troy Bank vy. Whitehead, 
184 Fed. 932 [rev on other grounds 
222 W.'S:'39,°82 SCt 9) 56) Le. ed.) 8k]; 
Consolidated Rubber Tire Co. v. Fer- 
guson, 183 Bed. 756,' 107 CCA 330% 
Denison State Nat. Bank v. Eureka 
Springs Water Co., 174 Fed. 827; 
Tiernay v. Helvetia Swiss F. Ins: 
Co., 1638 Fed. 82; George v. Wallace, 
1385 Fed. 286, 68 CCA 40 [aff 201 U. 
S. 230, 244,°245, 26 SCt 495, 498, 50 
L. ed. 738,742, 7438]; ‘Smith v. Fi- 
field, 91 Fed. 561, 33 CCA 681; Wil- 
son v. Knox County, 438 Fed. 481; 
Newgass v. New Orleans, 23 Fed. 
196; Northern Ins. Co. v.. St. Louis, 
one? R. Co., 15 Fed. 840, 5 McCrary 
126. 

[a] The declaration should show 
that the suit might have been prose- 
cuted in the federal court if no as- 
signment had been made. Smith v. 
Fifield, 91 Fed. 561, 33 CCA 681. 

[b] Records should show citizen- 
ship of original payee. Parker v. 
Ormsby, l40 50.) S. 96h ot Set SAP ni35 
I. ed. 654; Montalet v. Murray, 4 
Cranch = CU: Sh) 46 09) Gin weds b455 
Turner v. Bank of North America, 
4 Dall, CULS.)! 851 aes ed 71 St 

[c] An indorsee suing’ a remote 
indorser should show that the inter- 
mediate indorsee could have main- 
tained the action. Mollan vy. Tor- 
rance;,, 9 Wheat. (U. S_) 537; '6 3. ed. 


154; Campbell v. Jordan, 4 F. Cas, 
No. 2,362, Hempst. 534. 
57. Sheldon vy. Sill, 8 How. (U. 


S.) 441,712) Tased) 1147. 

58. Mississippi Mills v. Cohn, 150 
Ups, 20a ete SCt tion e din eds One 
[aff 39 Wed. 865]; Metcalf v. Water- 
town, 7128 Us S586, 9 SC ai79'39 
L. ed. 543; Walker v. Powers, 104 U. 
S. 245, 26 L. ed. 729; Sullivan v. 
Ayer, 174 Fed. 199. 

59. Laird v. Indemn. Mut. Mar. 
Assur. Co., 44 Fed. 712. 

60. Kolze v. Hoadley, 200 U. §. 
76, 26 SCt 220, 50 L. ed. 877; Black- 
lock v, Small, 127 U. S. 96, 8 Sct 
1096, 32 L. ed. 70; Sheldon v. Sill, 
8 How. (U. S.) 441, 12 L. ed. 1147; 
Hoadley v. Day, 128 Fed. 302; Hill 
v. Winne, 12°F Cais.) No. 16.503) 1 
Biss. 275. Contra Dundas v. Bowler, 
8 F. Cas. No. 4,140, 3 Mclean 204. 

{a] Prayer for other relief.— 
This is true, although the bill also 
prays for a cancellation of a release 
ot the trust deeds to the grantor, 
as in fraud of the rights of com- 


For later cases, developments and changes in the law see cumulative A 
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of this statute,®° unless such foreclosure is merely 
an incident to the enforcement of an obligation 
which the assignee might sue on in a federal court, 
regardless of the citizenship of the assignor.*+ 
statute also applies to a suit to compel specific per- 
formance of a contract,®? or a bill in equity by the 
assignee of a judgment.®® It has also been held that 
a suit to have an instrument, in form a deed, de- 
elared a mortgage in accordance with the contract 
of the parties, and to redeem therefrom, is a suit 
to recover upon a chose in action within the meaning 
of the statute.%+ ‘ 

The statute will not be extended to cases beyond 
its apparent intent,°> and accordingly it has been 
held not applicable: To an action between the in- 
dorser and indorsee of a note;®® an action by the 
assignee or purchaser of property to recover such 


The 


plainant who held the deeds and the 
notes secured thereby as’ collateral 
security for a loan to the trustee. 
Kolze v. Hoadley, 200 U. S. 76, 36 
SCt. 220,50 Li) éds 377. 

[b] Indebtedness secured.—Where 
a mortgage was given to secure a 
prior mortgage from the mortgagor 
to the mortgagee, who were citizens 
of different states, the jurisdiction 
of a federal court of a suit to fore- 
close the mortgage is not affected. 
by the fact that it also secured 
other indebtedness owing by the 
mortgagor to a third person, who 
was a citizen of the same state, 
which had been assigned to 
mortgagee. Peacock, ete. >Co. v. 
Thagegard, 128 Fed. 1005 [aff 129 Fed. 
1005, 64 CCA 490], 

[c] Assignment by mortgagee for 


benefit of creditors.—The right of a © 


citizen of another state to foreclose 
a mortgage in a federal court is not 
affected by an assignment by the 
mortgagee for the benefit of cred- 
itors. Edwards v. Hill, 59 Fed. 723, 
8 CCA 238. 

61. Mersman v. Werges, 112 U: S. 
139, 5 SCt 65, 28 L.-ed. 641; Tred- 
way v. Sanger, 107. U.S. 323, 2 Sct 
691, 27 L. ed. 582; Allen v. O’Donald, 
28 Pet. 17; Seckel v. Beckhaus, 21 
F. Cas. No. 12,599, 7 Biss. 354. Con- 
tra Hill _v. Winne, 12 F, Cas. No. 
67503; 1 “Biss: 275. 

62.. Kolze v. Hoadley, 200 U. S. 
76,.26 SCt' 220, 50° Ti. ed. 87735 Core 
Lin v. Black Hawk County, 105 U. S. 
659, 26 LL. ede-1136. 

63. Sullivan v. Ayer, 
199. Contra Dexter v. Smith, 7 F, 
Cas. No. 3,866, 2 Mason 303. 

64. Clear Lake Power, ete., Co. v. 
Capay Ditch Co., 213 Fed. 399. 

65. Baltimore Trust Cor 


, Vv. 
Screven County, 238 Fed. 834; Clear. 


Lake Power,: etc., Co. v. Adamson, 


226 Fed. 645, 141 CCA 401; Clear 
Lake Power, etc, Co. v. Stephens, 
226 Fed. 642, 141 CCA 398; Clear 


Lake Power, etc., Co. v. Capay Ditch 
Co., 226 Fed. 634, 141 CCA 390; Oak 
Grove Constr. Co. v. Jefferson 
County, 219 Fed. 858, 135 CCA 528; 
J. I. Case Threshing Mach. Co. vy. 
Pulaski County, 210 Fed: 366; Com- 
monwealth SS. Co. v. American 
Building Co., 197 Fed. 780; Hoadley 
v. Day, 128 Fed. 302. 

66. Kolze v. Hoadley, 200 U. g. 
76, 26 SCt 220, 50 I, ‘ed, 3877; Su- 
perior v. Ripley, 138 U. S. 93; 11 Sct 
288, 34 Li. ed. 914; Coffee v. Tennes- 
see Planters Bank, 13 How.. (U. S.) 
183, 14 L. ed. 105; Evans v. Gee, 11 
Pet. (U. S.) 80, 9 L. ed. 639; Mollan 
v. Torrance, 9 Wheat. 
69 Ei edi!) 154° Youn! wi 
Wheat. i(US)i 146) Thi ae 
Seymour v. Farmers’ L. & 
128 Fed. 907, 63 CCA. 633: 
v. Vermont, ete. R. Co., 
No. 2,936, 17 Blatchf. Ale 
v. Larned, 7 
Lean 496. 

[a] 


Bryan, 6 
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A first indorser may sue a | 
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property,” or damages for its taking or detention ;®$ 
a suit by the assignee of an oil and eas lease, under 
which the lessee has a present vested interest in the 
premjses, to protect his rights;*® an action by an as- 
signee of a stockholder to enjoin ultra vires acts 37° 
an action by the holder of a detached coupon pay- 
able to bearer ;"1 an action by a nonresident assignee 
of a share in the estate of an intestate against the 
administrators and their sureties to enforce obliga- 
tions incurred by an alleged failure to discharge 
their duties properly ;*2 an action by the assignee of 
a building contract, providing for assignment, to re- 
cover for work done after the assignment;*? an ac- 
tion for damages for a conspiracy charged to have 
been committed by defendants against plaintiff after 
he became the owner of a contract for the sale of 
real estate by assignment ;"¢ an action for tort, 7° ex- 
cept torts connected with a contract, to which the 
prohibition does apply;7* an action to recover dam- 
ages for a trespass in entering upon lands and eut- 
ting down trees;** an action of replevin by the as- 
signee of a promissory note, secured by a chattel 
mortgage, to recover possession of the mortgaged 
property from a stranger to the contract, for the 
purpose of ultimately subjecting it to the mortgage;"® 
an action of replevin for a quantity of bank bills;7® 
an action to recover back money deposited in court 
as a condition of granting a temporary injunction ;*° 
an action on a judgment based on an assigned cause 
of action;8! an action on the relation of the assignee 
of a note on the official bond of a township trustee 
for illegally executing the note;®? a bill in equity 
by the purchaser of an interest of one partner, 
against the remaining partner for a division of the 
assets and an accounting;** a bill seeking to charge 
a defendant as trustee ex maleficio on the ground 
of fraud;** a proceeding in equity to compel the 
transfer of corporate stock upon the books of a cor- 


second indorser upon an alieged con- | Vaughan, 
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poration ;°° a real action for the possession of land;8* 
an action to redeem from a foreclosure sale and for 
an accounting by defendant as mortgagee in posses- 
sion ;*” a suit against a bank to recover for its neg- 
lect to protest drafts;8* a suit by a creditor who has 
become subrogated to a right of his debtor ;8? a suit 
by a national bank on assigned paper;°° a suit by an 
assignee of an heir % to declare and enforce a lien 
on certain interests in distributive shares of the 
property of a decedent in the hands of an ancillary 
administrator ;°? a suit by an assignee of a mort- 
gage to quiet title ®? bought after receiving a cer- 
tificate of purchase on foreclosure sale;°* a suit 
by the assignee of a judgment to vacate a satisfac- 
tion thereof for failure of consideration;®> a suit by 
a corporation to rescind a contract for the building 
of a steamship. by defendant, made between defend- 
ant and complainant’s promoters, acting as trustees 
for complainant, and assumed by complainant on 
its organization, on the ground that the contract 
was fraudulent and procured by defendant by pay- 
ing a secret commission to the promoters; a suit 
by judgment creditors of an insolvent corporation to 
enforce a trust against a third party in property 
alleged to belong to the corporation, and to have 
been acquired by defendant in fraud of their rights, 
although complainants’ judgments were recovered in 
a state court in suits on assigned notes, of which 
the federal court would not have had jurisdiction ;9%7 
a suit to enforce rights in the corpus of a trust 
estate of persons claiming under the assignee of a 
part of the beneficiary’s interest in the trust, by 
which the income was to be paid to the beneficiary 
until he reached a certain age, when the fund was 
to become his absolutely ;°* a suit to enjoin trespass 
and conversion on the ground of irreparable injury 
for which there is no adequate remedy at law;°? or 
the enforcement of a contract which is a necessary 


nochen, 7 How. (U. S.) 198, 12 L. ed. 


tract as to sharing loss. Phillips v. 
Preston, 5 How. (U. S.) 278, 12 L. 
ed. 152. 

67. Brown v. Fletcher, 237 U. S. 
583, 35 SCt 750, 59 L. ed. 374; Brown 
v. Fletcher, 235 U. S. 589, 35 SCt 154, 
59 Ll. ed. 374; Deshler v. Dodge, 16 
How. (U. S.) 622, 631, 14 L. ed. 1084; 


Clear Lake Power, etc, Co. v. 
Stephens, 226 Fed. 642, 141 CCA 
398. 

68. Brown v. Fletcher, 235 U. S. 


589, 35 SCt 154, 59 L. ed.'374; Desh- 
ler v. Dodge, 16 How. (U. S.) 622, 
14_L. ed. 1084. 

69. Aggers v. Shaffer, 256 Fed. 
648, 168 CCA 42 [aff 241 Fed. 139]. 

70. Consumers’ Gas Trust Co. v. 
Quinby, 137 Fed. 882, 70 CCA 220. 
71. Thompson v. Perrine, 106 U. 
S. 589, 1 SCt 564, 37 L. ed. 298; 
Rich v. Senaca Falls, 8 Fed. 852, 19 
Blatchf. 558; Pettit v. Hope, 2 Fed. 
6238, 18 Blatchf. 180; Cooper v. 
Thompson, 6 F. Cas. No. 3,202, 13 
Blatchf. 434; McCoy v. Washington 
County, 15 F. Cas. No. 8,731, 3 Wall. 
Jr 38%. 

[a] Holder of such coupon not 
an assignee.—Thompson v. Perrine, 
106 U. S. 589, 1 SCt 564, 27 L. ed. 
298. 

{b] An attached interest coupon 
cannot be sued on in the federal 
courts where the municipal bonds to 
which it is attached under the seal 
of the corporation are made pay- 
able to a railroad company in the 
same state, since the bonds _them- 
selves cannot, under such circum- 
stances, be sued on in the federal 
courts, and the coupon eontains no 
obligation in itself, but refers to the 
bonds for their vitality. Clarke v. 


Janesville, 5 F. Cas. No. 2,854, 1 
iss. 98. 
Be Bertha Zine, ete, Co Vv. 


73. Cullman County v. Vincennes 
Bridge Co., 251 Fed. 473, 163 CCA 
467. 

74, Noyes v. Crawford, 133 Fed. 
796. 

75. Ambier v. Eppinger, 137 U. 
SA 4809 AOS Ct 178, 0/3 40a ed... 87655 
Bushnell v. Kennedy, 9 Wall. (U. S.) 
387, 19 L. ed. 736; Muller v. Chicago, 
ete., R. Co., 149 Fed. 939. 

“In continuing the statute Con- 
gress also carried forward the con- 
struction that the restriction on jur- 
isdiction applied to suits for dam- 
ages for breach of contract, but 
did not apply to suits for a breach 
of duty nor for a_ recovery AS 


things.” Brown v. Fletcher, 

Us S 589, 597, 35 SCt 154, 59 L. ed. 
74. 

‘ 76, Brown v. Fletcher, 2385 U. 8S. 


589, 35 SCt 154, 59 L. ed. 374. 
77, Ambler v. Eppinger, 137 U. 
S. 480, 11 SCt 173, 34 L. ed. 765. 
78. Buckingham v. Dake, 112 Fed. 
258, 50 CCA 492. 
79, Deshler v. Dodge, 16 How. (U. 
S.) 622, 14 L. ed. 1084. 
g0. Menasha Wooden Ware 
vy. Southern Oregon Co., 244 Fed. 
87, 156 CCA 511, 244 Fed. 90, 
CCA 518 (‘This is not a suit to re- 
cover upon any promissory note or 
other chose in action, but is for 
money had and received ): 
81. Hultberg v. Anderson, 170 
d. 657. 
Indiana re nM seks US: 
Ct 186, 3 . ed. 3. 
Meee to NicHion v, Phelps, 16. Fed. 8. 
Co. v. Avery 


84. Prest-O-Lite 4 
Portable Lighting Co, 164 Fed. 
O88. Jewett v. Bradford Savings 


Bank, ete, Co., 45 Fed. 801. 
‘86. Sheldon v. Sill, 8 How. (U. S.) 
441, 12 L. ed. 1147; Smith v. Ker- 


on Whiting v. Wellington, 10 Fed. 

87. Harlan v. Houston, 258 Fed. 
611, 170 CCA 65 (not a suit on note 
and mortgage). / 

88. Barney v. Globe Bank, 2 F. 
Cas. No. 1,031, 5 Blatchf. 107. 

89.. New Orleans v. Whitney, 138 


UiBiSi 595,521) SOtea 2s, 13 4iaeiteal 
1102. 
90. Commercial Nat. Bank vy. 


ene 6 F. Cas. No. 3,062, 1 Flipp. 

91, ‘Ingersoll v, ‘Coram, '211- Ui5S: 
335, 29 SCt 92, 58 L. ed. 208 [rev 148 
Fed. 169, 78 CCA 303]; Stotesbury v. 
Huber, 237 Fed. 413. 

92. Ingersoll v. Coram, 211 U. S. 
335, 29 SCt 92, 53 L. ed. 208 [rev 148 
Hed: 1695678 CCA 3031. 

93. Clear Lake Power, etc., Co. v. 
Capay Ditch Co., 226 Fed. 634, 141 
CCA 390 [rev 218 Fed. 399]; Hobe 
Peters Land Co. v. Farr, 188 Fed. 
Ene 110 CCA 160 [rev 170 Fed. 

94, Hobe Peters Land Co. v. Farr, 
170 Fed. 644 [rev on other grounds 
188 Fed. 10, 110 CCA 160]. 


95. Hay v. Alexandria, etc, R. 
Co:, 20 Fed. 15. 

96. Commonwealth SS. Co. v. 
American Shipbuilding Co., 197 Fed. 
780. 

97. Stanwood v. Wishard, 134 
Fed. 959 

98. Brown v. Fletcher, 237 U. S. 


583, 35 SCt 750, 59 L. ed. 1128 [rev 
206 Fed. 461, 124 CCA 367]; Brown 
v. Fletcher, 285 U. S. 589, 35 SCt 154, 
59 L. ‘ed. 374. 

99. Crown Orchard Co. v. Dennis, 
229 Fed. 652, 144 CCA 62. 

[a] Suit to enjoin cutting of 
standing timber.— Crown Orchard 
Co. v. Dennis, 229 Fed. 652, 144 CCA 
62 [rev 220 Fed. 516]. 
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incident to the full enjoyment of rights in real prop- 
erty vested in the purchaser by his conveyance.? 
Neither is the statute applicable in ease of an as- 
signment of a bail bond, an assignment of an ex- 
ecutory contract where the assignee’s right of re- 
covery is based upon his own performance,? an as- 
signment of a claim against a railroad company for 
overcharges in freight,* or a conveyance of land. 

Reassignment. Where the original owner of a 
chose in action, who might have sued thereon in a 
federal court, assigned the same, he is entitled to 
sue in such court on again becoming the owner by 
a reassignment from his assignee, without regard to 
the citizenship of the latter.® 

If the requisite diversity of citizenship existed be- 
tween the original parties to a note or contract, and 
a suit between them might have been maintained 
thereon in a federal court, any subsequent assignee 
may maintain such action, provided he is also a citi- 
zen of a state other than that in which defendant 
resides;7 and it is immaterial that an intermediate 
assignee was a resident of the same state.8 

New promise to assignee. Where the obligor in a 
chose in action consents to an assignment thereof 
and agrees to pay the assignee, the citizenship of 
the assignee controls and that of the assignor is 
immaterial.® j 

[§ 72] 13. Actions against Assignees. In an ac- 
tion against an assignee the citizenship of defendant 
governs in determining federal jurisdiction, without 
regard to the citizenship of his assignor.1° 


1. Portage City Water Co. 
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vania, in the court of that state, and 


“ 


[§ 73] 14. Intervention. In conformity with 
the rule that the jurisdiction of a federal court on 
the ground of diverse citizenship depends on the 
situation existing at the time when the action is 
commenced,*! it is held that jurisdiction of an ac- 
tion between citizens of different states is not lost 
by the intervention of new parties who are citizens 
of the same state as original parties to whom 
their interests are opposed,!? although the court is 
withdut jurisdiction to adjudicate as te the rights 
of the interveners,!* unless they represent an interest 
already before the court,!4 or claim an interest in 
property in the possession of the court.15 But a fed- 
eral court has refused to permit the intervention 
as defendants of citizens of the same state as plain- 
tiff, who were not necessary parties defendant, and 
who were, the court assumed, probably omitted as 
defendants for the reason that their joinder would 
have prevented the court from taking jurisdiction,1¢ 


and a similar view has been expressed where citizens © 


of the same state as defendants sought to intervene 
as plaintiffs,‘7 although it has been considered that 
where plaintiff voluntarily assented to such unau- 
thorized intervention, he must suffer the conse- 
quences in a dismissal for lack of jurisdiction.?® 
Where persons who were citizens of the same state 
as defendant intervened as plaintiffs, and the bill 
was subsequently dismissed, the court refused, after 
such dismissal, to allow the filing of amendments 
to the bill of complaint, because these would result 
mm a suit in which a number of the plaintiffs were 


the fact that such landlord was of 


[§§ 71-73 


v. 
Portage, 102 Fed. 769 (holding that 
a sale and conveyance under a de- 
cree of foreclosure of a waterworks 
plant, together with the rights of 
all the parties in the franchise and 
contract under which it was con- 
structed, does not operate merely as 
an assignment of the contract, and 
hence the purchaser may maintain 
a suit in a federal court to enforce 
rights under such contract, where 
the requisite diversity of citizenship 
exists between the parties). 
2. Bobyshall v. Oppenheimer, 3 
AG Cas. No. 1,592, 4 Wash. Cc. CG 
3, Paige v. Rochester, 137 Fed. 
663 (holding that, where, under the 
terms of a town vote granting aid 
to a railroad company, no cause of 
action ever accrued to the railroad 
corporation, but did accrue to its re- 
ceiver or the assignee of his suc- 
cessor who furnished funds to com- 
plete the road under an assignment 
of the Subscription, the fact that the 
corporation could not have .main- 
tained an action in the federal 
courts to recover such subscription 
because it was of the same citizen- 
ship as the town did not deprive 
such assignee of the right to sue in 
the federal courts). 
4 Conn v. Chicago, etc, R. Co., 


48 Fed. 177. 

& Briggs v. Erench, 4 F. Gag, 
No. 1,871, 2 Sumn. 251. 

6. Moore Bros. Glass Co. v. 


Drevet Mfg. Co., 154 Fed. 737. 

7. Emsheimer v. New Orleans, 
ESGRU. S. 33," 22 SCt v710 AG du. ed. 
1042; Stimson v. United Wrapping 
Mach. Co., 156 Fed. 298; Portage 
City Water Co. v. Portage, 102 Fed. 
769. 

8. Lipschitz v. Napa Fruit Co., 
223 Fed. 698, 139 CCA 228; Farr v. 
Hobe-Peters Land Co., 188 Fed. 10, 
110 CCA 160 [rev 170 Fed. 644]; 
Emsheimer v. New Orleans, 116 Fed. 
893; Portage City Water Co. v. Port- 
age, 102 Fed. 769. 

[a] TIlustration.— Where a citi- 
zen of New York obtained a judg- 
ment against a citizen of Pennsyl- 


ty « TT 
For later cases, developments and changes in the law see cumylative Annotations, same title, page and note number, | 


assigned such judgment to a citizen 
of Pennsylvania,. whose executors 
assigned it to an alien, the latter 
could maintain a bill in equity in a 
federal court notwithstanding the in- 
termediate assignment to a citizen of 
Pennsylvania, Wilson vy. Fisher, 30 
F. Cas. No. 17,803, Baldw. 133. 

9. J. I. Case Threshing Mach. Co. 
v. Pulaski County Road Impr. Dist. 
No. 3, 210 Fed. 366. 

10. Brooks y. Laurent, 98 Fed. 
647, 39 CCA 201: 

[a] Rule applied in an action for 
rent by a lessor against one to 
whom the lessee had transferred the 
lease. Adams vy. Shirk, 105 Fed. 659, 
44 CCA 653 [den reh 104 Fea. 54, 43 
CCA 407] (such action is not one 
in which plaintiff sues in the right 
of an assignee, but is brought in his 
own right as an original party to 
the contract and on a cause of ac- 
tion which never existed in favor of 
the lessee). 

11. See supra § 61. 

12. Stewart v. Dunham, 115 U. S. 
61, 5 SCt 1168, 29 L. ed. 329; Lack- 
ner vy. McKechney, 252 Fed. 403, 164 
CCA 327; Lilienthal v. McCormick, 
117 Fed. 89, 54 CCA 475; Clarke vy. 
Eureka County Bank, 116 Fed. 534; 
Sioux City Terminal R., ete., Co. v. 
Trust Co., 82 Fed. 124, 27 CCA 73 
afi. 173; WASP 99) TONSCtI8415 | 43.en,: 
ed. 628]; Baltimore, ete., Tel. Co. v. 


Morgan’s Louisiana, ete., R., ete., 
Co;, 3 Lar Annei8s83) 
[a] Dlustration. — Jurisdiction, 


obtained by reason of diversity of 
citizenship, of a suit by a legatee 
against an executor in the nature of 
a creditor’s bill is not lost by per- 
mitting other legatees to intervene, 
although this destroys the requisite 
diversity of citizenship. Fraser v. 
Cole, 214 Fed. 556, 131 CCA 102. 

[b] Appearance after judgment. 
—Where ejectment was brought in a 
federal court, the requisite diversity 
of citizenship appearing, and, after 
judgment against a tenant of a part 
of the tract, his landlord, who was 
not a party to the suit, appeared and 
sought to have the judgment Opened, 


the same citizenship as plaintiff did 
not oust _the court of jurisdiction. 
King v. Davis, 137 Wed. 198 [aff 157 
Fed. 676, 85 CCA 348). 

Citizenship of coplaintiffs or co- 
defendants see supra § 62. 

13. Newton v. Gage, 155 Fed. 598; 
United Blectric Securities Co. v. 
Louisiana Electric Light Co., 68 Fed. 
673; Clyde v. Richmond, etc., R. Co., 
65 Fed. 336. 

14. Newton v. Gage, 155 Fed. 598. 

15. Newton v. Gage, 155 Fed. 598; 
United Electric Securities Co. v. 
eee Electric Light Co., 68 Fed. 


[a] Where relief afforded.— 
Where a federal court has acquired 
jurisdiction by reason of diverse citi- 
zenship, and the rights and interests 
of third persons become complicated 
with the litigation, either as to the 
origina] judgment or any property in 
the custody of the court, or any 
abuse or misapplication of its pro- 
cess, and no state court has power 
to Suard and determine those rights 
and interests without conflict of au- 
thority with the federal court, the 
latter court will, from the necessity 
of the case and to prevent a failure 
of justice, give such third persons a 
hearing, without regard to their citi- 
zenship, so far, and so far only, as 
to protect their rights and interests 
relating to such judgment or prop- 
erty and correct any abuse or mis- 
application of the process of the 
court. Conwell v. White Water Val- 
ley Canal Co., 6 F. Cas. No. 3,148, 4 
Biss. 195. f 
_ [b] Where the federal court ‘has 
Jurisdiction of the res, parties may 
intervene and assert their rights 
thereto. Lilienthal vy. McCormick, 
117 Fed. 89, 54 CCA 475; Henderson 
v. Goode, 49 Fed. 887. 


16. Kaus vy. American Surety Co., 
199 Fed. 972. 
17. Forest Oil Co. v. Crawford, 


101 Fed. 849, 42 CCA 54; Drake vy. 
Goodridge, 7 F. Cas. No. 
Disten ty 151. 

8. orest Oil Co. v. Crawford, 
101 Fed. 849, 42 CCA 54, i 
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citizens of the same state as defendant.?9 

; . Collusion to Confer Jurisdiction.?° 
Where diversity of citizenship of adverse parties is 
brought about by collusion for the purpose of creat- 
ing a case cognizable in a federal court, such court 
will have no jurisdiction and the suit should be dis- 
missed,*1 and the rule in this respect is the same in 
all cases whether in contract or in tort,?? nor is 
the objection waived by the fact that defendant has 
voluntarily gone to trial on the merits.2% 
jurisdiction is not defeated by the mere fact that 
both parties preferred to litigate the controversy in 
the federal courts,?* or that there was a previous 
agreement or understanding between the parties 
that the suit shouid be brought in the federal court.?5 
It is the right of those who contemplate bringing a 
suit to select as adversaries all against whom any 
substantial relief is sought,?® and where the parties 
before a federal court are properly aligned as plain- 
tiffs and defendants, the suit may not be dismissed 


[§ 74] 15. 


19. Clauss v. Palmer Union Oii 
Co., 213 Fed. 286 [aff 222 Fed. 870, 
138 CCA 296]. 

20. Collusive change of residence 
see infra § 75. 

Collusive transfer of subject mat- 
ter of action see infra § 76. 

21. Southern Realty Inv. Co. v. 
Walker, 211 U. S. 6038, 29 SCt 211, 
53 L. ed. 346; Miller v. East Side 
G@anal, etc, "Co., 211. U. S. -293,;) 29 
Sct 111, 53 L. ed. 189; Dawson v. 
Columbia Ave. Saving-Fund, etc., Co., 
HOT Ul4S.-178, 25 SCt .420, 49 Li. ed. 
713; Lake County v. Dudley, 173_U. 
S. 248, 19 SCt 398, 43 L. ed. 684; Le- 
high Min., ete., Co. v. Kelly, 160 U. 
S. 327, 16 SCt 307, 40 L. ed. 444 [aff 
64 Fed, 401]; Cashman v. Amador, 
ete., Canal Co., 118 U. S. 58, 6 SCt 
926, 30 L. ed. 72;-Detroit v. Dean, 
TObn mS) 5375 1 SCt 560, 27) Li. ved. 


300; Hawes v. Oakland, 104 U. S. 
450, 26 L. ed. 827; Davis v. Henry, 
266 Fed. 261; Phcenix-Buttes Gold 


Min. Co. v. Winstead, 226 Fed. 855; 
Cerri v. Akron-People’s Tel. Co., 219 
Fed. 285; Williams v. City Bank, etc., 
Co., 186 Fed. 419, 108 CCA 341 [cer- 
tiorari den 223 U. S. 727, 32 SCt 526, 
56 lL. ed. 632]; Stewart v. Mitchell, 
172 Fed. 905; Stephens v. Smartt, 
172 Fed. 466; Lefkowitz v. Foster 
Hose Supporter Co., 161 Fed. 367; 
Poor v. lowa Cent. R. Co., 155 Fed. 
226; Kreider v. Cole, 149 Fed. 647, 
79 CCA 339 [rev 140 Fed. 944]; Kem- 
merer v. Haggerty, 139 Fed. 693; 
Boston Safe-Deposit, ete., Co. v. Ra- 
cine, 97 Fed. 817; Lake County v. 
Schradsky, 97 Fed. 1, 38 CCA 17; 
Betzoldt v. American Ins. Co., 47 
Fed. 705; Dannmeyer v. Coleman, 11 
Fed. 97, 8 Sawy. 51; Marvin v. Ellis, 
9 Fed. 367. 

“Bven in cases where, if the con- 
troversy were real, the requisite di- 
versity of citizenship would exist, 
yet if it appear that the arrangement 
of the parties is merely a contri- 
vance between friends having no real 
antagonism, for the purpose of 
founding a jurisdiction in the fed- 
eral court which otherwise would 
not exist, and solely to reopen a 
controversy already decided in the 
state courts, the device cannot be 
allowed to succeed, and the suit 
must be dismissed as_ collusive. 
Stephens v. Smartt, 172 Fed. 466, 
474 


fa] Mllustration. — An action 
brought by a South Dakota corpora-~ 
tion against a citizen of Georgia, 1n 
a federal court sitting in the latter 
state, will be dismissed as. collusive, 
where such corporation is merely 
the agent of Georgia attorneys, who 
brought it into existence as a Cor 
poration that individual citizens of 
Georgia having controversies with 
other individual citizens of that 
state might. in their discretion, have 
the use of its corporate name 1n 
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But such 


zenship.°4 


jurisdiction.®> 


order to create cases 
within the jurisdiction of the federal 
court. Southern Realty Inv. Co. v. 
Walker, 211 U. S. 603, 29 SCt 211, 
53 L. ed. 346. 

[b] The appointment of an alien 
consular representative of a foreign 
government as administrator of a 
decedent citizen, for the sole purpose 
of enabling a suit for wrongful death 
to be brought in a federal court is 
such collusion as to make it the duty 
of the court to dismiss. Cerri v. 
peepee aay Tel, 1Co.37219 Wed: 


{c] What must be shown to és- 
tablish collusion.—To establish the 
claim that a suit brought in a fed- 
eral court by a nonresident stock- 
holder in a local corporation against 
the corporation and a city to enjoin 
the enforcement of an ordinance of 
the city is collusive and a fraud on 
the jurisdiction of the court, it is 
not sufficient that the company 
would be benefited by the success 
of complainant, which is the theory 
upon which all suits are brought, 
nor that its officers express a desire 
for his success, nor that his counsel 
represented the company in a prior 
suit brought by it in the same be- 
half; but an agreement | between 
complainant and the company, pur- 
suant to which the suit was brought, 
must be shown either directly or in- 
ferentially. Mills v. Chicago, 143 
Fed. 430 [aff 204 U. S. 321, 27 SCt 
286, 51 L. ed. 504]. 

[d] Stockholder’s suit. — Where 
the bill of a stockholder complies 
with the requirement of the Equity 
Rules, by proper allegations of de- 
mand on the company to bring the 
suit, and its refusal, the court can- 
not determine on demurrer that such 
action was collusive. Mills v. Chi- 
cago, 127 Fed. 731. See also supra 


63. 

[e] Facts not showing collusion. 
—(1) Chicago v. Mills, 204 U. S- 3205 
27 SCt 286, 51 L. ed. 504 [aff 143 Fed. 
430]; Toledo v. Toledo R., etc., Co., 
259 Fed. 450, 170 CCA 426; Niles- 
Bement-Pond Co. v. Iron Molders’ 
Union, 246 Fed. 851 [rev 258 Fed. 
408, 169 CCA 424]; Acord v. Western 
Pocahontas Corp. 174 Fed. 1019, 98 
CCA 625 [aff 156 Fed. 889]; Paint 
Creek Co. v. Gallego Coal, etc., Co., 
166 Fed. 62, 91 CCA 648; Mathieson 
vy. Craven, 164 Fed. 471; Percy Sum- 
mer Club v. Astle, 163 Fed. 1, 90 
CCA 527; Consumers’ Gas Trust Co. 
v. Quinby, 137 Fed. 882, 70 CCA. 220 
[certiorari den 198 U. S. 585, 25 SCt 
803, 49 L., ed. 1174]; New _ Albany 
Waterworks v. Louisville Banking 
Co., 122 Fed. 776, 58 CCA 576; Simp- 
gon v. Union Stock Yards Co., 110 
Fed. 799; Irvine Co. v. Bond, (Gs Fed. 
849; Bowdoin College Vv. Merritt. 63 
Fed, 213; Towle v. American Blde., 
ete., Co. 60 Fed, 131; Pond v. Ver- 


apparently | 


ReuG., 
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as collusive, because parties are omitted, either as 
plaintiff or defendant, whose presence would defeat 
the jurisdiction of the court.27 

[§ 75] 16. Change of Citizenship or Residence.** 
Citizenship for the purpose of federal jurisdiction 
is not dependent upon birth,?? but upon domiciie,?° 
and may be changed by a change of residence,*4 
with an intention to reside permanently or indef- 
initely in the new place of residence,* or, negatively 
expressed, without any present intention of not re- 
siding there permanently or indefinitely,?* although 
a mere intention to remove from one place to an- 
other 1s not sufficient to constitute a change of citi- 
Residence alone is“not the equivalent 
of citizenship for the purpose of conferring federal 
Where a person removes from one 
state to another for the sole purpose of enabling 
him to sue or be sued in a federal court, he does not 
thereby acquire a domicile or residence which will 
confer jurisdiction,?® but where a person makes an 


mont Valley’! R.. Co., 19 F. Cas.. No. 
11,265, 12 Blatehf. 280. (2) A suit 
by nonresident taxpayers on behalf 
of themselves and all other taxpay- 
ers to restrain a municipal public 
utilities commission from acquiring 
a waterworks system, on the ground 
that it was an unconstitutional body, 
should not be dismissed on the the- 
ory that complainants were collu- 
sively made parties because solicited 
to bring the suit and indemnified 
by the existing waterworks com- 
pany. Wheeler v. Denver, 229 U. S. 
342, 83 SCt 842, 57 L. ed. 1219. 

22. Cerri v. Akron-People’s 
Co., 219 Fed. .285. 

23. Phcenix-Buttes Gold Min. Co. 
v. Winstead, 226 Fed. 855. 

Waiver of jurisdiction objections 
see infra §§ 95-107. 

24. In re Reisenberg, 208 U.S. 90, 
28 SCt 219, 52 L. ed. 408; Stephens 
v. Ohio State Tel. Co., 240 Fed. 759. 

25. Pennsylvania Steel Co. v. New 
York City R. Co., 157 Fed. 440; Mer- 
cantile Trust Co. v. Texas, etc. R. 
Co., 51 Fed. 529. 

26. Garrett v. New York Transit, 
Go., 29 Fed. 129. 

27. Helm v. Zarecor, 222 U. S. 32, 
35, 32, SC@t 10, 56 Li. ed. 77 oC Wiaile 
the omission of indispensable par- 
ties, if any, said the court, would 
be a ground for dismissal on the 
merits if they were not joined, or 
if joined and on proper alignment 
their citizenship was such as to de- 
feat the Federal jurisdiction, a plea 
to the jurisdiction would then lie, 
their omission in the meantime could 
not defeat the jurisdiction of the 
court in a controversy between the 
parties who were before the court’). 

28. See also generally Citizens 11 
C3. J. p772s Domicile. 19 C.J. p 390. 

29. Hammerstein v. Lyne, 200 
Fed. 165. 

30. See supra § 60. 

31. Williamson v. Osenton, 232 U. 
S. 619, 34 SCt 442, 58 L. ed. 758; 
Fitch v. Huff, 218 Fed. 17, 134 CCA 
31; Sullivan v. Lloyd, 213 Fed. 275; 
Hammerstein v. Lyne, 200 Fed. 765. 


els 


32. Garrett v. Mallard, 238 Fed. 
335, 151 CCA 351; Kitch v. Huff, 218 
Wed: 17, »184 CCA /313 Sullivan) -y. 


Lloyd, 213 Fed. 275; Davis v. Dixon, 
184 Fed. 509. 

[a] The intention must be sup: 
ported by such acts as are consist- 
ent with the change, and not con- 
tradictory of it. Davis v. Dixon, 184 
Fed. 509. 

33. Gilbert’ v. David, 235 U. S. 
561, 569, 35 SCt 164, 59 L. ed. 360 
[quot Price v. Price, 156 Pa. 617, 27 
A 291). 

34, Harton v. Howley, 155 Fed. 
491; Pacific Mut. L. Ins. Co. v. Tomp- 
kins, 101 Fed. 539, 41 CCA 488. 

35. Nichols v. Nichols, 92 Fed. 1. 

36). Gilbert...v.— Dawid; 235.00 ss 
561, 35 SCt 164, 59 L. ed. 360; Mor- 


766 [25 0.5.] 


actual bona fide change of residence with the in- 
tention of remaining in his new domicile, so as to 
become a citizen of the state to which he removes, 
it is immaterial as affecting federal jurisdiction of 
an action to which he is a party that he made the 
change for the purpose of acquiring the right to sue, 


or be sued, in a federal court.*? 


A change of citizenship after the action is com- 
menced does not divest jurisdiction.?8 
17. Conveyances and Transfers of Sub- 
Where there has been an 
assignment, sale, or transfer of the subject matter 
of a suit which is colorable and collusive and made 
for the mere purpose of conferring jurisdiction upon 


[§ 76] 
ject Matter of Action. 


ris, v. Gilmer, 129 U. S. 315, 9 SCt 
289, 82 L. ed. 690; Miller v: Bast 
Side Canal, ete.,.Co., 211..U..S. 293, 
ZvScCt Will, 638 lu. ed: 1895. Jones .v, 
Beague; 18 ‘How. (Us S.)° '76, 15) Li: 
ed. 268; Simpson yv.  Phillipsdale 
Paper Mill Co., 223 Fed, 661; Wiemer 
v. Louisville Water Co., 130 Fed. 344; 
Alabama, ete., R. Co. v. Carroll, 84 
Med... 772; 28 OCCAs'207 [peti for: reh 
withdrawn 88 Fed. 985, 31 CCA 591]; 
Kingman v. Holthaus, 59 Fed. 305; 
Case v. Clarke, 5 F. Cas. No. 2,490, 
5 Mason 70; Catlin v. Gladding, 5 
I’, Cas. No. 2,520, 4 Mason 308; Gard- 
ner v. Sharp, 10 F. Cas. No. 5,236, 4 
Waish. C. C. 609; Hx p. Kenyon, 14 
F. Cas, No. 7,720, 5 Dill. 385. 

37. Williamson v. Osenton, 232 U. 
S619, 34 SCt 442, 58 L. ed. 758; 
Miller v. East Side Canal, etc., Co., 
ALU IS. 1293, 29%SCti 111, 53 Ti ed. 
189; Morris v. Gilmer, 129 U. S. 328, 
9 SCt 289, 32 L. ed. 690; Robertson 
v. Carson, 19 Wall. (U. S.) 94, 22 LL. 
ed. 178; Rice v. Houston, 13 Wall. 
(U. S.) 66, 20 L. ed. 484; Simpson v. 
Phillipsdale Paper Mill Co., 223 Fed. 
661; Bitch v. Huff, 218 Fed. 17, $14 
CCA 31; Sullivan v. Lloyd, 213 Fed. 
275; Davis v. Dixon, 184 Fed. 509; 
Wiemer vy. Louisville Water Co., 130 
Fed. 244; Briggs v. French, 4 F. Cas. 
No. 1,871, 2 Sumn. 251; Catlett v. 
Pace Ins. hGo., +6! H.0Casi No. 2/517; 
1 Paine 594; Chamberlain y. Eckert, 
beub en Oas, No.’ 2.57% 02) (Biss! 01265 
Cooper v. Galbraith, 6 F. Cas. No. 
3,198, 3 Wash. C. C. 546; Knox vy. 
Greenleaf, 14 F. Cas. No. 7,908, 4 
Dall. (Pa.) 360, 1 L. ed. 866. 

“We do not intend by what has 
been said to qualify the general rule, 
long established, that the jurisdic- 
tion of a Circuit Court, when based 
on diverse citizenship, cannot be 
questioned upon the ground merely 
that a party’s motive in acquiring 
citizenship'in the State in which he 
sues was to invoke the jurisdiction 
of a Federal court. But that rule is 
attended by the condition that the 
acquisition of such citizenship is 
real, with the purpose to establish 
a permanent domicil in the State of 
which he professes to be a citizen 
at the time of suit, and not fictitious 
or pretended.” Miller v. Bast Side 
Canal Co., 211 U. S. 293, 304, 29 Sct 
111, 53 L. ed. 189, 

38. See supra § 61. 

39. Lake County v. Dudley, 173 
U. S. 243, 19 SCt 398, 48 L. ed. 684; 
Hayden v. Manning, 106 U. S. 586, 1 
SCt 617, 27 I. ed: 306; Barney v: 
Baltimore, 6 Wall. (U. S.) 280, 18 L. 
ed. 825; Consolidated Rubber Tire 
Co. v. Ferguson, 183 Fed. 756, 106 
CCA 330; O’Neil v. Wolcott Mining 
Cor, 174 Bed. 527, °98 (CCA? 13:09;7027 
LRANS 200; Kreider v. Cole, 149 
Fed. 647, 79 CCA 339; Turnbull v. 
Ross, 141 Fed. 649, 72 CCA 609; 
Lake County v. Schradsky, 97 Fed. 
1, 38 CCA 17; McLean v. Clark, 31 
Fed. 501; Fountain v. Angelica, 12 
Fed. 8, 20 Blatchf. 448; Coffin v. Hag- 
gin, 11 Fed. 219, 7 Sawy. 509: Green- 
walt v. Tucker, 10 Fed. 884, 3 Me- 
Crary 450; Maxfield v. Levy, 16 F. 


FEDERAL COURTS 


a aan © 
Same State. 


Ii: ed. -854,22—Dall. .(Pa.) 881, 1 1 ed, 
424; Starline v, Hawks, 22 F. Cas. 
No. 13,311; S~MeLean. 318. 

[a] The rule has been applied to 
transfers of: (1) Bonds. New Provi- 
dence Tp. v. Halsey, 117 U. S. 336, 
6 SCt 764, 29 L. ed. 904; Farming- 
ton Village Corp. v. Pillsbury, 114 
Ue-S. 138; 5 5SCt 807,29 Leved., 114s 
Bernards Tp. v. Stebbins, 109 U.S. 
341, 3) SCt 252, 27 I. ed. 956; Nor- 
ton v.. European, etc., R. Co., 32 Fed. 
865; Fountain v. Angelica, 12 Fed. 
8, 20 Blatehf. 448. (2) Promissory 
notes. Welles v. Newberry, 29 F 
Cas. No. 17,878, 4 McLean 226, 

[b] Burden of proof.—The party 
who claims that a transfer was 
made for the mere purpose of con- 
ferring jurisdiction and that the suit 
should be dismissed on this ground 
must establish the facts by sufficient 
proof. Syracuse Third Nat. Bank vy. 
Seneca Falls, 15 Fed. 783; Hotchkiss 
v. ‘Glasgow, 12 F. Cas. No. 6,717, 5 
McLean 424. 

[c] Failure to raise objection.,— 
If defendant, knowing the fact that 
such a transfer has been made, fails 
to raise the objection and jurisdic- 
tion is assumed, the judgment ren- 
dered will be valid. Mattocks vy. 
Baker, 2. Fed. 454, 

{d] Circumstances not showing 
simulated transfer.— A citizen of 
California, not entitled to sue ad- 
verse claimants of mining rights in 
his land in a federal court, conveyed 
the property to an alien. The 
grantee was a laborer, without 
means, and he agreed to pay only 
six hundred dollars as the price, al- 
though the land was worth one thou- 
sand eight hundred dollars, and 
he paid only ten dollars down, giv- 
ing a mortgage for the balance. 
Shortly afterward he -sued in a fed- 
eral court to quiet title. It was held 
that the facts did not show that the 
transfer was simulated for the pur- 
pose of conferring jurisdiction on 
the federal court. Woodside v. Cice- 
roni, 93 Fed. 1, 35 CCA 177. 

Collusion generally see supra § 74. 

40. In re Cleland, 218° U.S. 120, 
30 SCt 647, 54 L. ed. 962; Lehigh 
Min., ete., Co. v. Kelly, 160 U. S. 327, 
16 SCt 307, 40 L. ed. 444; Jones v. 
League, 18 How. (U. S.) 76, 15 L. ed. 
263; Smith v. Kernochen, 7 How. 
(U. 8S.) 198, 12 L. ed. 666; McDonald 
v.o Smalley, 1 sPet.(U.S.), 1620; 7 Ti: 
ed. 287; Livingston v. Monidah Trust 
Co., 261 Fed. 966; Jones, ete. Mfe. 
Co. v. Kentucky Wagon Mfg. Co., 
248 Fed. 272, 160 CCA 50 [foll Craw- 
ford v. Neal, 144 U. S. 585, 12 Sct 
759, 36 Li. ed. 552]; Doane v. Cali- 
fornia Land’ Co., 243 Fed. 67, 155 
CCA 597 [certiorari den 245 U. g, 
660 mem, 38 SCt 60 mem, 62 
bY Jed. i 538bgememeevands, folli: Tes 
high Min., ete. Co. v. Kelly, 160 
U.S. 327, 16 SCt 307, 40 L. ed. 444]; 
O’Neil v. Wolcott Min. Co., 174 Fed. 
527, 98 CCA 309; Hartford F: Ins, 
Co. iv. Erie R.\Co., 172. :led.<.899 
Cole v. Philadelphia, etc., R. Co., 149 
Fed. 647, 79 CCA 389; Slaughter vy. 
Mallet Land, etc., Co., 141 Fed. 782, 
72 CCA 430 [certiorari den 201 U. S. 


Cas. No. 9,321, 4 Dall. (Pa.) 330, 1 


For later cases, developments and changes in the law see cumulative Annotations, 
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[§§ 75-77 


the federal court, the suit should be dismissed for 
want of jurisdiction ;*® but if the sale or transfer is 
an actual and bona fide one, the fact that it was 
made for such purpose is immaterial.‘° 

Transfers pending action. 
rule that federal jurisdiction is to be determined 
as of the time of the commencement of the action,‘ 
it is usually held that jurisdiction cannot be affected 
by a transfer of the subject matter of the action 
after the action has been commenced,!? although 
there is authority for the view that such a transfer 
may defeat jurisdiction which previously existed.#® 

Controversies between Citizens of 
A federal court has no jurisdiction of 


In accordance with the 


646, 26 SCt 761, 50 L. ed. 903]; Willitt 
v. Baker, 1383 Fed. 937; Woodside: v. 
Ciceroni, 93 Fed..1, 35 CCA 177; Ash- 
ley v. Presque Isle County, 83 Fed. 
524, 27 CCA 585 {certiorari den 169 
U. S.-736, 18 SCt_940, 42 L. ed. 1216]; 
Van Dolsen vy. New York, 17 Fed. 
817, 21 Blatchf. 454; Blackburn v. 
selma, ete., JR.) Con3> es WasieNos 
1,467, 2 Flipp. 525;. Browne vy. 
Browne, 4 F. Cas. No. 2,035, 1 Wash. 
C. C. 429; De Laveaga v. Williams, 7 
FB. Cas. No. 3,759, 5 Sawy. 573; Newby 
v. Oregon Cent. R. Coip 58 uRise@ace 
No. 10,145, 1 Sawy. 63; Osborne v. 
Brooklyn City R. Co., 18 F. Cas, Noi 
10,597, 5 Blatchf. 366. 

[a]. The rule has been applied to 
transfers of: (1) Bonds. Foote v. 
Hancock, +9 . BH. iGas, No. 4,90 ets 
Blatehf. 343; Perrine v. Thompson, 
19 F. Cas. No. 10,997, 17-Blatehf. 18. 
(2) Mortgages. Cross vy. Allen, 141 
U.) Si) 628) 5220SCt 675186" iveds 843) 
(3) Promissory notes. Cross v. Al- 
len, 141 U. S. 528, 12 SCt 67, 85 L, 
ed. 843; Lanier v. Nash, i121 U. S 
4047.7 SCt/ 919,30 a. ed; o$47%3Staans 
ning v. Lockett, 10 Fed. 451. (4) 
Judgments. Crawford v. Neal, 144 
U. S. 585, 12 SCt 759, 36° L. ed. 552. 

41. See supra § 61. 

42, Sternberger vy, Continental 
Mines, etc., Co., 259 Fed. 293: Weller 
v. Hanaur, 105 Fed. 193: Cross vy. 
Evans, 86 Fed. 1, 29 COA 523; Jar- 
boe v. Templar, 38 Fed. 213, 217; 
Glover v. Shepperd, 21 Fed, 481. 

“If a change of domicile, making 
both parties citizens of the same 
state, would not divest jurisdic- 
tion, it is useless to argue that a 
transfer of the subject of litigation, 
producing the same result, would af- 
fect the jurisdiction.” Jarboe v. 
Templer, supra [quot Cross vy. Evans, 
86 Hedi) 5:829° CGAS528q" 

43. Pittsburgh, ete, R. Co. v. 
Fiske, 178 Fed. 66, 70,-101 CCA 560; 
Adams Express Co. y. Denver, etc., 
es Coy 16-Meds T2577, 4 McCrary 


“It has never been held, and can- 
not, I apprehend, be maintained, that’ 
the complainant in a suit may volun- 
tarily transfer all or a part of his 
interest in the subject-matter of the 
litigation to a citizen of the same 
State with the defendant, without 
ousting the jurisdiction. If this were 
allowed, it would make it possible in 


any case for a non-resident plaintiff, ” 


who has instituted a suit in the fed. 
eral court, to tranfer his cause cf 


action to a citizen of the same state. 


with the defendant, and thus bring 
controversies between citizens of the 
Same state within the federal 
courts.” Adams Express Co. v. Den- 


ver, ete., R. Co., ‘Supra. 


“Where a sole complainant assigns 
all his interest in a suit, the ‘origi- 
nal suit is at an end, and, to secure 
the advantage of what has been 
done in it, the assignee must file, not 
an ordinary supplemental bill, 
an original bill in the nature of a 
Supplemental bill. In other words, 
he must commence a new suit, and, 
in a federal court, the rule as to the: 
requisite diversity of 


same title, page and note number, 


but 


citizenship 


§§ 77-80] 


a suit between two citizens: of the same state for 
common-law relief or on a cause of action arising 


PEDERAL COURTS 


[25 C.J.] 767 


| within the state and under its laws.44 


V. JURISDICTIONAL AVERMENTS IN RECORD 


[§ 78] A. Necessity of Averments in General— 
1, On Direct Attack. In suits in the federal courts 
the facts essential to jurisdiction must be dis- 
_tinetly alleged in the pleadings, or in such other 
papers as properly constitute the record;*> for the 
presumption is against the jurisdiction of federal 
courts, when such jurisdiction is directly chal- 
lenged, unless it affirmatively appears.*® 
is sufficient if the jurisdictional facts affirmatively 
appear anywhere in the record,*” except where the 
eround of jurisdiction is the existence of a fed- 
eral question, in which case jurisdiction rests solely 
upon the allegations of plaintiff’s pleading.*® Where 
one ground of jurisdiction is sufficiently alleged, it 
is not necessary to allege any other or additional 


must then be _ applied. Fiske’s 
grantee, the Iroquois Coal Company, 
made no application for leave to 
file such a bill. If it had done so, 
leave must have been deniéd, be- 
cause of want of proper diversity 
of citizenship. Neither it, not its 
grantor, can by silence and indirec- 
tion accomplish what it could not 
accomplish directly and_ openly.” 
Pittsburgh, etc., Co. v. Fiske, supra. 

44. Supreme Tribe of Ben Hur v. 
Cauble, 264 Fed. 247; Diederich v. W. 
Schneider Wholesale Wine, etc., Co., 
195 Fed. 35, 115 CCA 37, LURA1915B 
889; Patton v. Marshall, 173 Ired. 350, 
97 CCA 610, 26 LRANS 127; Royal 
Sales Co. v. Gaynor, 164 Fed. 207; 
Sowles v. Plattsburgh First Nat. 
Bank, 133 Fed. 846; Boucicault v. 
Hart, 3 F. Cas. No. 1,692, 13 Blatchf. 
47; Shchoney v. Quincy, etc., R. Co., 
223 Mo. 649, 122.-SW 1025. 

[a] For example, a suit for un- 
fair competition or for infringement 
of a common-law trade-mark is not 
within the federal jurisdiction in the 
absence of diverse citizenship. But 
a suit for infringement of a tradc- 
mark registered under the Trade- 
Mark Act is within the federal jur- 
isdiction, regardless of the citizen- 
ship of the parties. See Trade- 
Marks, ‘Trade-Names, and Unfair 
Competition [38 Cyc 888]. _ 

[b] A claim of violation of a 
state constitution does not give fed- 
eral courts jurisdiction, irrespective 
of citizenship. Bertonneau v. City 
School Directors, 3 F. Cas. No. 1,361, 
3 Woods 177. 

45. “St... Joseph, etc, R.Co. — ¥. 
Steele, 167 U. S. 659, 17 SCt 925, 
42 L. ed. 315; Fishback v. Western 
Union Tel. Co., 161 U:. S. 96, 16 SCt 
506, 40 L. ed. 630; Mattingly Vv. 
Northwestern Virginia R. Co., 158 U. 
8.53, 15 SCt 725, 39 UL. ed. 894; 
Brock v. Northwestern Fuel Co., 130 
U. S. 341, 9 SCt 552, 32 L. ed, 905; 
Continental L. Ins. Co. v. Rhoads, 
119 S| 237) 7 SCt 193, 30° L. ed. 
880; Robertson v. Cease, _U. Ss. 
646, 24 L. ed. 1057; Ex Dp. Smith, 94 
U. S. 455, 24 L. ed. 165; Morgan v. 
Gay, 19 Wall. (U. S.)_ 81, 22 L. ed. 
100; Dred Scott v. Sandford, 19 How. 
(U. S.) 393, 15 L. ed. 691; Cervantes 
CUL Sie 619, 44 


veaxu. SS; 16° How. 
L. ed. 1083; Connolly v. Taylor, 
Pet. (U. S.) 556, 7 L. ed. 518; Mc- 


Cormick v. Sullivant, 10 Wheat. (U. 
‘S.) 192, 6 L. ed. 300; Sullivan v. Ful- 
ton Steamboat Co., 6 Wheat. (U. Ss.) 
450, 5 L. ed. 302; Kempe Vv. Kennedy, 
5 Granch (U. S.) 173, 3 L. ed 70); 
Course v. Stead, 4 Dall. (U.S.) 22, 
1 L. ed, 724; Turner v. Bank of 
Marth aAmerica, 4 \Dall.i (U, S.) 8, 
‘4 ZL. ed. 718; Turner v. Enrille, 4 
Mates.) Wet beds 717; Farm- 
ers’ Oil, ete., Co. v. Duckworth Co., 
917 Fed. 362, 133 CCA 278; Columbia 
Digger Co. v. Rector, 915 Fed. 618; 


~ 49 
ground. 


[§ 79] 2. 


But it 


the record.54 


Rife v. Lumber Underwriters, 204 
Fed. 32, 122 CCA 246 [rev on other 
grounds 2387 U. “S..605; 35° 'SCt 717; 
59 Li%ed. 1140]; Newcomb v. Bur- 
bank, 181 Fed. 334, 104 CCA 164; 
Peper Auto Co. v. American Motor 
Car Sales Co., 180 Fed. 245; Atchi- 
son, ete., R..Co. v. Phillips, 176 Fed. 
663. 100 CCA 215; Turner v. Jack- 
son Lumber Co., 159 Fed. 923, 87 
CCA 103 [app dism 218 U. 8S.» 685, 
31 SCt 220, 54 L. ed. 1209]; Goep- 
fert v. Compagnie Generale Trans- 
atlantique, 156 Fed. 196; Campbell v. 
Golden Cycle Min. Co., 141 Fed. 610, 
73. “COA? 260-5. Centrak Grain, ete: 
Exch. v. Chicago Bd. of Trade, 125 
Fed. 468, 60 CCA 299; Norton v. 
Brewster, 23 Fed. 840; Allen  v. 
Blunt, 1 F. Cas. No. 215, 1 Blatchf. 
480; Bobyshall. v. Oppenheimer, 3 
F. Cas. No. 1,592, 4 Wash. C. C. 482; 
Tunstall v. Worthington, 24 F. Cas. 


No. 14,239, Hempst. 662; U. S. v. 
Alberty, 24 FF. Cas. No. 14,426, 
Hempst. 444: Wood v. Mann, 30 F. 


Cas. No. 17.952, 1 Sumn. 578; John- 
SON, V.. Us Se 29 Ob. Cle raft 1160 
U. 8.546, 16 SCt 377, 40 L. ed. 529]; 
Pecos, ete. R. Co. v. Rosenbloom, 
(Tex. Civ. A.) 141 SW 175. 

“The facts upon which the juris- 
diction of the courts of the United 
States rests must, in some form, ap- 
pear in the record of all suits prose- 
cuted before them. To this rule there 
are no exceptions.” Ex p. Smith, 94 
U. S. 455, 456, 24 L. ed. 165. 

Necessity and sufficiency of par- 
ticular averments see infra §§ 80—93. 


46. Thomas v. Ohio State Univ., 
495 TW.’ Si.'20%, 25 SCt 24, 49/1 ed. 
160; Hanford v. Davies, 163 U. S. 


273.16 SCt! 1051," 41_.L. ed. 1575" An- 
derson v. Watts, 138 U.S. 694, 11 SCt 
449, 34 Li. ed. 1078; Grace v. Amer- 
ican Cent. Ins. Co. 109 U. S. 278, 
3 SCt 207, 27 L. ed. 932; Robertson v. 
Cease, 97 U. S. 646, 24 L. ed. 1057; 
Ex p. Smith, 94 U. S. 455, 24 L, ed. 
165; Turner v. Bank of North Amer- 
ica, 4 Dall. (U. S.) 8, 1 L. ed. 718; 


Oregon R., ete. Co. v. Shell, 143 
Fed. ' 1004; Utah-Nevada Co. v. De 
Lamar, 133 Fed. 113, 66 CCA 179 


[certiorari den 199 U. S. 605, 26 SCt 
746, 50 L. ed. 330]; Montana Ore- 
Purchasing Co. v. Boston, etc., Cons. 
Copper, ete., Min. Co., 85 Fed. 867, 
299 CCA 462: U. S. v. Southern Pac. 
R. Co., 49 Fed. 297. : | 

“There are ‘no presumptions in 
favor of the jurisdiction of_ the 
courts of the United States.” ix p. 
Smith, 94'°U, S. 455, 456, 24 L. ed. 
165. 

Reversal on appeal or error for 
absence or insufficiency of averments 
see infra § 97. ; 

47. Denny v. Pironi, 141. U.S. 
121, 11 SCt 966, 85 L. ed. 657; Ju- 
meau v. Brooks, 109 Fed. 3538, 48 CCA 
397;- Adams Express Co. Vv. Adams, 
159 Fed. 62, 86 CCA 252; Howe v. 


On 
and decrees of federal courts rendered upon per- 
sonal service on defendants cannot be attacked col- 
laterally, although no jurisdiction is affirmatively 
shown on the record.®! 

[§ 80] B. Averment of Citizenship—l. 
cessity of Averment—a. 
where federal jurisdiction is dependent upon the 
fact that the controversy is between citizens of 
different. states,>? or between a citizen of a state 
and an alien,®* such citizenship must affirmatively 
appear in the pleadings or in some other part of 
An averment that the citizenship 


Collateral Attack.5° Judgments 


Ne- 


In General. In cases 


Howe, etc., Ball Bearing Co., 154 
Fed. 820, 83 CCA 536; Myers v. Het- 
tinger, 94 Fed. 370, 37 CCA 369 [aff 
81 Fed. 805]. See also infra § 85. 

48. See infra § 92. 

49. Howard v. National Tel. Co., 
182 Med. 215 (diverse citizenship suf- 
ficient without showing federal ques- 
tion). 

50. Collateral attack generally see 
Judgments [28 Cye 1055]. 

BL Cutler’ ve “Huston, 158 WS; 
423, 15 SCt 868, 39 L. ed. 1040; Evers 
v. Watson, 156 U. S. 527, 15 SCt 430, 
39 L. ed. 520; McCormick v. Sulli- 
vant, 10 Wheat. (U. S.) 192, 6 L. ed. 
300 (the leading case, in which the 
judgment was sustained against col- 
lateral attack, although in the orig- 
inal suit neither party was averred 
to be a citizen of any state); New 
Orleans v. Howard, 160 Fed, 393, 87 
CCA 345; Flannigan v. Chapman, ete., 
Land Co., 144 Fed. 371, 75 CCA 310; 
In re Columbia Real-Estate Co., 101 
Fed. 965 [app dism 112 Fed. 643, 
50 CCA 406]; Donham v. Springfield 
Hardware Co., 62 Fed. 110, 10 CCA 
294; Skirving v. National .l.. Ins. 
Co., 59 Fed. 742, 8 CCA 241; Pearce 
v. Winter JIron-Works, 82 Ala. 68. 
But see Shuford v. Cain, 22 F. Cas. 
No. 12,823, 1 Abb. 302 (where a judg- 
ment by default was set aside as 
void,on motion at a subsequent term 
because plaintiffs’ assignor was a 
citizen of the same state as defend- 
See also Judgments [23 Cyc 


See supra §§ 59-76. 

See supra § 57. 7 

. Thomas vy. Ohio State Univ., 
195* Wir Si <2.0%,° 25;SCt 245 49 ot ted 
160; St. Joseph, ete., R. Co. v. Steele, 
167 U.S. 659,17 SCt.925, 42 Th. ed. 
3815 [rev 63 Fed. 867, 11 CCA 470]; 
Timmons v. Elyton Land Co., 139 U. 
S. 378, 112° SCt 685,35 “Ti eds 195; 
Anderson v. Watts, 138 U. S. 694, 11 
SCt 449, 34 L. ed. 1078; Stevens v. 
Nichols, 130 U. S. 230, 9 SCt 518, 32 
L. ed. 914; Chapman v. Barney, 129 
U.S. 677, 9 SCt 426, 32 L. ed. 800; 
Johnson v, Christian, 125 U. S. 642, 
8 SCt 989, 31 L.. ed. 820; Halsted v. 
Buster, 119 U. S. 341, 7 SCt 276, 30 
LL. ed. 462; Bors v. Preston, 111 U. 
8.252, 4 SCt 407,28 Ly ‘edi '419; 
Robertson v. Case, 97 U. S. 646, 24 
L. ed. 1057; Godfrey v.:Terry, 97 U. 
S. 171, 24 L. ed. 944; Mason v. Rol- 
lins, 13, Wall.' (U. S.) 602, 20° L. ed. 
527; Hornthall v. Keary, 9 Wall. (U. 
S.) 560, 19 L. ed. 560; Dred Scott 
v. Sandford, 19 How. (U.S.) 398, 15 
L. ed. 691; Piquignot v. Pennsyl- 
vania R. Co.,' 16 How. (U. S.) 104, 
14 L. ed. 868;. Jackson v. Twenty- 
man, 2 Pet. (U. S.) 136, 7 Li. ed: 374; 
Sullivan v. Fulton Steamboat Co., 6 
Wheat: -€U.. S.) 450, “5 TL.’ ed.® 1802; 
Morgan v. Callender, 4 Cranch (U. 
S.) 370, 2 L. ed. 650; Capron v. Van 
Noorden, 2 Cranch (U. 8S.) 126, 2 L. 
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of a party is unknown will not suffice.®5 
plaintiff sues in behalf of himself and others who 
may be interested, it is not necessary to allege the 


citizenship of such others.°¢ 


In ancillary suits, since the jurisdiction is de- 
pendent upon, and supported by, the jurisdiction in 
the principal suit,°* an averment of citizenship is 


unnecessary.°® 


A cross bill need not allege the citizenship of the 
parties where this is sufficiently alleged by the 
original bill,°® even in cases where the eross bill is 
retained for hearing after dismissal of the orig- 


inal bill.®° 


[§ 81] b. Of Plaintiff’s Assignor. 
federal jurisdiction is dependent upon the citizen- 
ship of plaintiff’s assignor,®! such assignor’s citi- 
zenship should be alleged, and must affirmatively 
appear somewhere in the record, in order to sup- 
Both plaintiff and his as- 
signor must be shown to be citizens of a state 
other than that of which defendant is a citizen,®? 


port the jurisdiction.®? 


ed. 229; Abercrombie v. Dupuis, 1 
Crastch((U; Ss) 348,02 -E sed. 129; 
Course vy. Stead, 4 Dall. (U. S.) 22, 
1 L. ed. 724; Mossman v. Higgin- 
son, 4 Dall. (U. S.) 12, 1 L. ed. 720; 
Turner v. Enrille, 4 Dall. (U. S.) 7, 
1 L. ed. 717; Bingham v. Cabbot, 3 
Dall ( GW. S)i- 3825 hired. 646; 
IXmory v. Greenough, 8 Dall. (U. S.) 
369, 1 L, ed. 640; Standard Comput- 
ing Scale Co. v. Farrell, 242 Fed. 
Sientattk. 249 Ws Si 571, 39. SCt-380, 
Shade v. Northern 

Pac. R. Co., 206 Fed. 353; Atlantic 
Coast Line R. Co. v. Whilden, 195 
Fed. 268, 115 CCA 254; McEldowney 
v. Card, 193 Fed, 475; Pike County 
Vv... Spencer, 192, Fed. 11,, 112. CGA 
433; Mayer v. Cohrs, 188 Fed. 443; 
Newcomb y. Burbank, 181 Fed. 334, 
104 CCA 164; Atchison, ete., R. Co. 
v. Frederickson, 177 Fed. 206, 101 
CCA 376; Taylor v. Weir, 171 Fed. 
636, 96 CCA 438 [rev 162 Fed, 585]; 
Yeandle v. Pennsylvania R. Co., 169 
Fed. 988, 95 CCA 282; Hill v. Walker, 
167 Fed. 241, 92 CCA 633 [certiorari 
den 214 U. S: 517, 29 SCt 698, 53 L. 
ed. 1064]; Grand Trunk Western R. 
Co. v. Reddick, 160 Fed. 898, 88 CCA 
80; Loose v. Hartford Pulp Plaster 
Corp., 159 Fed. $18; International 
Bank, ete., Co. v. Seott, 159 Fed. 
58, 86 CCA 248; Crosby v. Cuba R. 
Co., 158 Fed. 144. [aff 170 Fed. 369, 
95 CCA 539 (rev on other grounds 
222 U. S. 473, 32 SCt 132, 88 LRANS 
40)]; Mohican Tp. v. Johnson, 133 
ed. 524, 66 CCA 592; King v. In- 
lander, 133 Fed. 416; Kansas City 
Southern R. Co. y. Prunty, 133 Fed. 
13, 66 CCA 168 [certiorari den 197 
We S623) 25. SC’ '799:4 49 1. ed. 
911]; Houston y. Filer, ete., Co., 104 
Fed. 163, 48 CCA 457; Boston Safe- 
Deposit, etc., Co. v. Racine, 97 Fed. 
817; Preferred Acc. Ins. Co. v. Bar- 
ker, 93 Fed. 158, 85 CCA 250; Cars- 
bad _v. Tibbetts, 51 Fed. 852; Bargh 
v. Page, 2 F. Cas, No. 980, 4 McLean 
10; Dodge v. Perkins, .7 F. Cas. No. 
3,954, 4 Mason 485; Findlay v. U. 8. 
Bank, 9 F. Cas. No. 4,791, 2 McLean 
44; Heriot v. Davis, 12 F. Cas. No. 
6,404, 2 Woodb. & M. 229: Ketchum 
Ve oDriges, | 14° Wo @as.- No: 7,735, 6 
McLean 13; Merserole v. Union Paper 
Collar Co., 17 F. Cas: No. 9,488, 6 
Blatchf. 356; Picquet v. Swan, 19 P, 
Cas. No. 11,134, 5 Mason 35; Rogers 
v. Lino, 20 F. Cas. No. 12,015, 2 Mc- 
Lean 126; Tunstall v. Worthington, 
24 F. Cas. No, 14,239, Hempst. 662; 
Wilson vy. City Bank, 30 F. Cas. No. 
17,797, 3 Sumn. 422; Wood v. Mann, 
30 F. Cas. No. 17,952, 1 Sumn. 578. 

Sufficiency of averments: 
Alienage see infra § 91. 
Citizenship see infra §§ 85-88. 

55. Tug River Coal, ete. Co, v. 


ch TaiainnarneTaser sree, 
For later cases, developments and changes in the law see cumulative Annotations, 
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But where [$ 82] «¢. 


a ti 
[$$ 80-85 


Of Guardian or Next Friend. Where 
a party sues by a guardian or next friend, in a case 
where jurisdiction depends on citizenship, the citi- 


zenship of the party himself must be alleged.®4 


[§ 83] 


on eitizenship.® 
[§ 84] e. 
Where the 


may constitute 


eral. 


Brisel, W6T pied 625, . 145 COAL 57't: 
Speigle v. Meredith, 22 F. Cas. No. 
13,227,. 4 Biss. (UW. S:) 120. 

56. Vallette v. Whitewater Valley 
Canal Co. 28 EF. Cas: No. 16,820, 4 
Mclean 192, 

Diversity of citizenship in repre< 
sentative suits see supra § 65. 

57. See supra § 13. 

58, Johnson y. Christian, 125 U. 
S. 642, 8 SCt 989;31 L. ed. 820. 

59. Badger Gold Min., etc., Co. v. 
Stockton Gold, ete., Min. Co., 139 Fed. 
838. 


Cross bills generally see Equity 
§§ 596-617. 


60. Badger Gold Min., etc., Co. v. 
Stockton Gold, ete, Min. Co., 139 
Fed. 838. 

61. See supra § 71. 


62. Springstead v. Crawfordsville 
State Bank, 231 U. S. 541, 34 Sct 
195, 58 L. ed. 354; Kolze v. Hoadley, 
200 U. S. 76, 26 SCt 220, 50 L. ed. 
377; North American Transp., etc., 
Co. v. Morrison, 178 U. S. 262, 20 SCt 
869, 44 L. ed. 1061; Glass v. Concor- 
dia Parish Police Jury, 176 U. S. 207, 
20 SCt 346, 44 L. ed. 436; New Or- 
leans v. Benjamin, 153 U. §. 411, 
14 SCt 905, 38 L. ed. 764; Parker v. 
Ormsby, 141 U.S. 84,, 11. Sct. 912, 
35 L. ed. 654; Brock v. Northwestern 
Fuel Co,, 130 U.S. 341, 9 SCt 552; 
32 L. ed. 905; Metcalf v. Watertown, 
128" OU. $5586, (9VSCr 173, 8251. eds 
543; King Iron Bridge, ete. Co. v. 
Otoe County, 120 U. S. 225, 7 sct 
552, 30 L. ed. 623; Morgan vy. Gay, 
19 Wall. (U. S.) 81, 22 L. ed. 100; 
Bradley v. Hunt, 8 Wall. (U. S.) 393, 
19 L, ed. 467; Gibson v. Chew. 16 
Pet.7 (Ui Sa) oth) 0 we “ed, Ne 
Kirkman y. Hamilton, 6 Pet. (W...S.) 
20, 8 L. ed. 305; Mollan vy. Torrance, 
9 Wheat. (U. S.) 537, 6 L. ed. 154; 
Montalet v. Murray, 4 Cranch (U. 
S.) 4, 2 L. ed. 545; Turner v. Bank 
of North America, 4 Dall. (U. S.) 8, 
1 L. ed. 718; Houck v. Brinkley Bank, 
242 Fed. 881, 155 CCA 469; Piedmont 
Carolina R. Co. v. Shaw, 223 Fed. 
978, 188 CCA 227: Case Threshing 
Mach. Co. vy. Pulaski County, 210 
Fed. 366; Canyon First Nat. Bank v. 
Crowley, 183 Fed. 578, 105 CCA 450; 
J. J. McCaskill ‘Co. v. Dickson, 159 
Fed. 704, 86 CCA 572; Forsyth Mfg. 
Co. ¥. Putnam, 139 Fed. 1007, 71 CCA 
684; Knight v. Lutcher, ete., Lum- 
ber Co., 136 Fed. 404, 69 CCA 248 
[reh den 139 Fed. 1007, 71 CCA 684]; 
Utah-Nevada Co. v. De Lamar, 133 
Fed. 118, 66 CCA 179 [certiorari den 
199 U.S. 605, 26 SCt 746, 50 L. ed. 
330]; Ban yv. Columbia Southern R. 
Co., 117 Fed. 21, 54 CCA 407 [rev 109 
Fed. 499]; Van Horn y. Kittitas 
County, 112 Fed. 1; Ban v. Columbia 
Southern R. Co., 109 Fed. 499 [rev 


tees, or Receivers. ¢ dmir 
istrator, or a trustee, or a receiver is a party in his 
representative capacity, his personal citizenship 
must be alleged if the jurisdiction is dependent up- 


porated Associations, é 
on citizenship, and a partnership, or a joint-stock 
company not a corporation, or a voluntary associa- 
tion is a party, the citizenship of each of the mem- 
bers must be alleged,®* notwithstanding local laws 


d. Of Executors, Administrators, Trus- 


Where an executor or admin- 


Of Partnerships, and Other Unincor- 


Where jurisdiction depends 


such organizations legal entities 


and confer upon them some of the powers and priv- 
ileges of corporations.** ae 

[§ 85] 2. Sufficiency of Averment—a. In Gen- 
Time of alleged citizenship. 


The averment 


on other grounds 117 Fed. 21, 54 
CCA 407]; Smith v. Fifield, 91 Fed. 
561, 33 CCA 681; Benjamin v. New 
Orleans, 74 Fed, 417, 20- CCA 591 
[aff 71 Fed. 758, and app dism 169 
U. S. 161,18 SCt 298, 42h. ed. 700]F 


U. S.. National Bank vy. MeNair, 
56 Fed. 323; Hudson v. Bishop, 38 
Fed. 680; Republic Iron Min. Co. v. 


Jones, 37 Fed. 721, 2 LRA 746 [app 
dism 154 U. S. 514 mem, 14 SCt 1151 
mem, 38 L. ed. 1075 mem]; Rollins 
v. Chaffee County, 34 Fed. 91; Stan- 
ton v. Shipley, 27 Fed. 498; Raisin 
Fertilizer Co. v. Snell, 21 Fed. 353; 
Hampton vy. Truckee Canal Co., 19 
Fed. 1, 9 Sawy. 881; Stanley v. Al- 
bany County, 5 Fed. 254; Bayerque 
v. Haley, 2 F. Cas. No. 1,135, McAIl. 
97; Brown v. Noyes, 4 EF. Cas. No. 
2,023, 2 Woodb. & M. 75; Campbell 
v., Jordan, 4\.B. Cas. -No:” "2 362 
Hempst. 534; Donaldson v. Hazen, 7 
F. Cas. No. 38,984, Hempst. 423; 
Fletcher v, Turner, 9 EF. Cas. No. 
4,867, 5 McLean 468; Fry v. Rous- 
seau, 9 F. Cas. No. 5,141, 3 Mclean 
106; Rogers v. Linn, 20 F. Cas. No. 
12,015, 2 Mclean 126; Shuford v. 
Cain, 22 F. Cas. No. 12,823, 1 Abb. 302. 

Jurisdictional objections see infra 
§§ 95-107. 

63. Metcalf v. Watertown, 128 U. 
S. 586, 9 SCt 173, 32 I. ed. 543. 

64. Wormley vy. Wormley, 8 
Wheat. (U. S.) 421, 5 TL. ed. 6517 To- 
ledo Tract. Co. v. Cameron, 137 Fed. 
48, 69 CCA 28; Voss v. Neineber, 68 
Fed. 947; Wiggins v. Bethune, 29 Fed. 
51; Williams y, Ritchey, 29 F. Cas. 
No. 17,734, 3 Dill. 406. 

65. homas y. Ohio State Univ., 
195 U. S. 207, 25 sct 24, 49 L. ed. 
160; Susqiehanna, etc., R., ete., Co. 
v. Blatchford, 11 Wall. (U. S.): 172, 
20 L. ed. 179; Dodge v. Perkins, 7 
F. Cas. No. 3,954, 4 Mason 435. 

66. Great Southern Fire Preof 
Hotel Co. v. Jones, 177 U. S. 449, 20 
SCt 690, 44 L. ed. 482; Covington 
Drawbridge Co. v. Shepherd, 20 How. 
CU. AS.) 029%" 85 Eiived. 896; Turner 
v. Bank of North America, 4 Dall. 
(U. S.) 8, 1 L. ed. 718; Rife v. Lum- 
ber Underwriters, 204 Fed. 32, . 122 
CCA 346 [rev on other grounds 237 
U, US.2 605, 35) SGtivit bobehn ed. 
1140]; Bruett v. F. GC. Austin Drain. 
Excavator Co., 174 Fed. 668; Fred 
Macey Co. vy. Macey, 135. Fed. 725, 
68 CCA) 363; Ralya Market Co. v. 
Armour, 102 Fed. 530; Carnegie v. 
Hulbert, 53 Fed. 10, 3 CCA 391;. Im- 
perial Refining Co. y. Wyman, 38 
Fed. 574, 3 LRA 503. 

Bemerency. of averments see infra 


67. Spencer v. Patey, 243 Fed. 555, 
156 CCA 253; Fred Macey Co. v. 
Macey, 135 Fed. 725, 68 CCA (363. 


same title, page and note number, 


—-§ 85] 


of citizenship essential to the jurisdiction of the 
court must show that such citizenship existed at the 
time of the commencement of the suit,®8 because it 
is the citizenship existing at that time which deter- 
mines the question of jurisdiction.®® 


plies to amended bills. 


that reason upheld as sufficient.7? 


original bill. or declaration contains the requisite 


Jurisdiction in such cases see su- 
pra §§ 68, 69. 

68. Crehore v. Ohio, etc., R. Co., 
131, U. S. 240,°9 SCt 692, 33 L.. ‘ed. 
144; Stevens v. Nichols, 130 U. S. 
230, 9 SCt 518, 32 L. ed. 914; Mollan 
v. Torrance, 9 Wheat. (U. S.) 5387, 
ed. 154; Connolly v. Taylor, 

(UtcS:)-7 55656 7a i Las ced.p 151855 


Cochran v. Pittsburg, ete., R. Co., 150,!' 


Fed. 682; Kreider v. Cole, 149 Fed. 
647, 79 CCA 339; Sanbo v. Union Pac. 
Coal Co., 146 Fed. 80; Lebensberger 
v. Scofield, 139 Fed. 380, 71 CCA 476; 
Noyes v. Crawford, 133 Fed. 796; 
Brigel v. Tug River Coal, etc., Co., 
73 Fed. 13 [aff 86 Fed. 818, 30 CCA 
415]; Benjamin v. New Orleans, 71 
Fed. 758 [aff 74 Fed. 417, 20 CCA 
591 (app dism 169 U. S. 161, 18 SCt 
298, 42 L. ed, 700)]; Chicago Lumber 
Co. v. Comstock, 71 Fed. Rep. 477, 
481, 18 CCA 207 (where, however, 
the court said that “the declaration 
speaks from the commencement of 
the action’); Laskey v. Newtown 
Min. Co., 56 Fed. 628; Thompson v. 
Cook, 23 F. Cas. No. 13,952, 2 McLean 
122, 

[a] Averments held sufficient.— 
An averment that plaintiff's assign- 
or was “during his lifetime” a citi- 
zen of a certain state was held to be 
equivalent to a direct averment of 
eitizenship therein during the en- 

tire period. Bayerque v. Haley, 2 
F. Cas. No. 1,135, McAll. 97. 

[b>] An averment in the present 
tense is sufficient as against an ob- 
jection that averment of citizenship 
as of the time the declaration was 
filed does not show such citizenship 
at the time the writ was_ issued. 
Thompson v. Cook, 23 F. Cas. No. 
13,952, 2 McLean 122. 

69. See supra § 61. : 

70. Mexican Cent. R. Co. v. Pink- 
ney, 149 U. S. 194, 13 SCt 859, 37 L. 
ed. 699; Anderson v. Watts, 138 U. S. 
694, 11 SCt 449, 34 L. ed. 1078; Men- 
ard v. Goggon, 121 U. S. 253, 7 SCt 
8713, .080° Lue! ed. 2914; Continental L. 
Ins. Co. v. Rhoads, 119 U. S. 237, 
7 SCt 193, 30 L. ed. 380; Cochran v. 
Pittsburg, etce., R. Co., 150 Fed. 682; 
Sanbo v. Union Pac. Coal Co., 146 
Fed. 80; Baltimore, etc, R. Co. v. 
McLaughlin, 73 Fed, 519, 19 CCA 561; 
Bowden v. Burnham, 59 Fed. 752, 8 


CCA 248. 
71. Laskey v. Newtown Min. Co}, 
56 Fed. 628 (an averment in an 


amended complaint, that “the plain- 
tiffs are now” citizens, etc., was not 
alone sufficient to show jurisdic- 
tion), See also Stevens v. Nichols, 
130 U. S. 230, 9 SCt 518, 32 L. ed. 
914 (where it was held that the fed- 
eral court was without jurisdiction 
because the petition for removal 
from the state to the federal court 
did not allege the citizenship of the 
parties, except at the date when it 
was filed, and it was not shown else- 
where in the record that defendants 
were at the commencement of the 
action citizens of a state other than 
the one of ates plaintiff was at 
that date a citizen). ‘s 

[a] Reason for rule—‘‘The cir- 
cumstance that the amended com- 


[25 C. J.—25] 


It is not sufficient to allege 
the citizenship of the parties as of the time the 
amended biil was filed,’®° and therefore an aver- 
ment of e¢itizenship added by amendment and made 
in the present tense is not sufficient,” although 
such an averment has been construed as referring 
to the time the original pleading was filed and for 
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only.”% 
This rule ap- 


But where the 


plaint relates back to, and takes the 
place of, the original complaint, does 
not alter the facts aileged in the 
amended complaint. Those facts, so 
far as the demurrer is concerned, 
must be taken to be just what the 
amended complaint alleges them to 
be. Upon the point in question the 
allegation is, not that the. plain- 
tiffs were residents of this judicial 
district at the time of the commence- 
ment of the suit, but that they are 
such residents; that is to say, that 
they were such residents at the 
time of the filing of the amended 
complaint. The jurisdiction of the 
court, however, depends, as has been 
shown by the decisions of the su- 
preme court above cited, upon the 
condition of things existing when 
the suit was commenced, and not at 
the time of the filing of the amended 
complaint.” Laskey v. Newtown 
Min. Co., 56 Fed. 628, 629. 

72. Baltimore, etc., R. Co. v. Mc- 
Laughlin, 73 Fed. 519, 19 CCA 
551; Birdsall  v. Perego, 3 F. 
Cas. \\No;) 1,485, 5 «Blatehf. «251 
[disappr Laskey v. Newtown Min. 
Co., 56 Fed. 628, 630]. See Grand 
Trunk R. Co. v. Tennant, 66 
Fed, 922, 14 CCA 190 (where, how- 
ever, the precise form of the allega~ 
tion supported does not appear). 

73. Campbell v. Johnson, 167 Fed. 
102, 92 CCA 554; Toledo Tract. Co. v. 
Cameron, 137 Fed. 48, 69 CCA 28. 

[a] Where a bill has been amend- 
ed on complainant’s motion, and not 
under compulsion of an order, the 
question whether the necessary di- 
versity of citizenship is stated must 
be determined from the bill as 
amended. Patterson v. Delaware, 
etc., Co., 251 Fed. 255, 163 CCA 411. 

74. Bradstreet v. Thomas, 12 Pet. 
(U. S.) 59,9 L. ed. 999; Merserole v. 
Union Paper Collar Co., 17 F. Cas. 
No. 9,488, 6 Blatchf. 356; Mexico 
Southern Bank v. Reed, 17 F. Cas. 
No. 9,514. J 

[a] Equity rules—(1) In suits 
in equity the former equity rules re- 
quired the averment to be made in 
the introductory part of the bill. 
Equity Rules (1842) rule 20; Sharon 
vy. Hill, 23 Fed. 353, 10 Sawy. 634. 
(2) Its omission in that place was 
an irregularity (Muller v. Dows, 94 
U. S. 444, 24 L. ed. 207; Carlsbad v. 
Tibbetts, 51 Fed. 852), (3) but not fa- 
tal to the jurisdiction if it appeared 
elsewhere in the record (Muller v. 
Dows, 94 U. S. 444, 24 L. ed. 207; 
Toledo Tract. Co. v, Cameron, 137 
Fed. 48, 69 CCA 28). (4) The present 
equity rules simply require the bill 
to contain ‘in addition to the usual 
caption,” the “citizenshin and_resi- 
dence of each party.” Equity Rules 
(1§12) rule 25. : 

75. Mexican Cent. R. Co. v. Pink- 
ney, 149 U. S. 194, 13 SCt 859, 37 L. 
ed. 699 (a sufficient averment in an 
original pleading renders an insuffi- 
cient averment in an amended plead- 
ing immaterial); Muller v. Dows, 94 
WS 444,024 Li éd. 207; Jones v. 
Andrews, 10 Wall. (U. S.) 827 19) Ta. 
ed. 935; Lafayette Ins. Co. v. French, 
18 How. (U. S.) 404, 15 L. ed, 451 
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averments to give jurisdiction, such jurisdiction is 
not lost because an amended declaration or bill 
alleges plaintiff’s citizenship in the present tense 


Place for averment of citizenship. The proper 
place for the averment of citizenship is in the body 
of the declaration, bill, or complaint."* Jurisdiction 
will be sustained if the requisite averment appears 
in any part of the pleadings,” or in exhibits made 
a part of the pleadings,’® or in the summons‘ or 
subpoena ad respondendum,’® or in other papers 
properly constituting the record of the case.’® 
Averments of citizenship in papers not properly 
constituting part of the record are of no avail.8° 


(where the requisite averment ap- 
peared in a replication to a plea); 
Bradstreet v. Thomas, 12 Pet. (U.S.) 
59, 9 L. ed. 999 (where it was al- 
leged in a joinder to a demurrer). 

76. Muller v. Dows, 94 U. S. 444, 
. ed, 207. 

Gordon v. Chattanooga Third 
Nat. Bank, 144 U. S. 97, 12 SCt 657, 
36 L. ed. 360. 


78. Hornthall v, Keary, 9 Wall. 
(U. S.) 560, 19 L. ed. 560. 
79. Sun Printing, etc., Assoc. v. 


Edwards, 194 U. S. 377, 24 SCt 696, 
48 L. ed. 1027; Mexican Cent. R. Co. 
v. Pinkney, 149 U. S. 194, 13 SCt 859, 
37 L. ed. 699; Denny v. Pironi, 141 
Us aS.4h2d5; LIGSCt, 966) Soy ls eds. Gots 
Anderson v. Watts, 638 U. S. 694, 11 
SCt 449, 34 L. ed. 1078; Pittsburgh, 
etc., R. Co. v. Ramsey, 22 Wall. (U. 
S:). 322, 22, Ine. eds, 823; Jumeau ov. 
Brooks, 109 Fed. 353, 48 CCA 397; 
Mexico Southern Bank v. Reed, 17 
FE. Cas. No. 9,514. 

[a] A bill of exceptions contain- 
ing evidence showing the requisite 
citizenship will cure a fatally defec- 
tive allegation of citizenship in the 
pleadings. Sun Printing, ete, As- 
soe, v. Edwards, 194 U. S. 377, 24 
Sct 696, 48 L. ed. 1027 [foll Balti- 
more, etc., Co. v. Davis, 149 Fed. 191, 
19 CGAL 139]; 

[b] A stipulation and. agreement 
of parties, if it contains a specific 
admission of the requisite jurisdic- 
tional facts, and is placed on file as 
part of the record, may suffice to up- 
hold the jurisdiction. Pittsburgh, 
ete., R. Co. v. Ramsey, 22 Wall. (U. 
S.) 322, 22 L. ed. 823 [appr Denny v. 
Pironi;, 1410.78. 121, j;1InSCt. 966635 
L. ed. 657]. 

{c] Sufficiency of showing.—‘“It 


fis the settled doctrine of this court 


that, in cases where the jurisdiction 
of the Federal courts depends upon 
the citizenship of the parties, the 
facts, essential to support that ju- 
risdiction, must appear somewhere in 
the record. Said the Chief Justice, 
in Pittsburgh, ete, R. Co. v. Ram- 
sey, 22 Wall. (U. S.) 822,22 Li. -ed. 
823: ‘They need not necessarily, how- 
ever, be averred in the pleadings. It 
is sufficient if they are, in some 
form, affirmatively shown by the rec- 
ord.’ That view was approved in 
the subsequent case of Briges v. 
Sperry, 95 U. S. 401, 24 L. ed. 390 
. . . When we declared that the rec- 
ord, other than the pleadings, may 
be referred to in this court, to as- 
certain the citizenship of parties, 
we alluded only to such portions of 
the transcript as proverly consti- 
tuted the record upon which we must 
base our final judgment, and not to 
papers which had been improperly 
inserted in the transcript.’ Robert- 
son v. Cease, 97 U. S, 646, 648, 24 L. 
ed. 1057. 

80. Denny v. Pironi, 141 U.S. 121, 
11 SCt 966, 35 L. ed. 657; Robertson 
v. Cease, 97 U. S. 646, 24 L. ed. 


{al Recitals of citizenship in a 
remittitur of damages will not give 
jurisdiction, Denny v. Pironi, 141 
U. S. 121, 11 SCt 966, 35 L. ed. 657, 
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The title or caption is not a part of the subjoined 
pleading, and an averment of citizenship appearing 
only in such title or caption is insufficient.§2 

The citizenship of all the parties, whether plain- 
tiffs or defendants, must be alleged, because other- 
wise it will not appear that the diversity of citizen- 
ship requisite to confer jurisdiction exists.%? 
must appear affirmatively that no plaintiff is a cit- 
izen of the same state with any defendant,®? so 
that all the parties plaintiff are entitled to sue all 
So when alienage of one 
party is alleged *° the citizenship of the other party 
Where the citizenship of 
one party in a named state is properly averred, it 
is not sufficient to aver generally that none of 
the adverse parties are citizens of that state,87 
nor is it sufficient to aver affirmatively that they are 
citizens of other but unnamed states.8§ 

Where there are several counts in the declara- 


the parties defendant.*+ 


must also be alleved.%6 


81. Jackson v, Ashton, 8 Pet. (U. 
S.) 148, 8 L. ed. 898. See also Mex- 
ico Southern Bank y. Reed, 17 F. Cas. 
No. 9,514 (holding that the caption 
need not show the citizenship of a 
corporation; that such citizenship is 
sufficiently shown by averment in 
the body of the pleadins). But see 
Jones v. Andrews, 10 Wall. (U. S.) 
327, 19 L. ed, 985 (where apparently. 
the caption was relied on). i 

g2. Thomas v. Ohio State Univ., 
Top We os. 20% 25 SCtI240 49 otanved, 
160; St. Joseph, etc., R. Co. v. Steele, 
LG Uses. 659. 17 SCt 925; 42° adi %ed. 
aber eoontinental 7. Ins 'Cosiv. 
Rhoads,, Lid Us IS.28%) “7 SCEV193; 
30 L. ed. 380; Mason v. Rollins, 13 
Wal CU S:)) 602/920 “En Sed= 627; 
Jackson v. Ashton, 8 Pet. (U. S.) 148, 
8 L. ed. 898; Dancel v. United Shoe 
Mfg. Co., 120 Fed. 839; Carlsbad v. 
Tibbetts, 51 Fed. 852; Dodge v. Per- 
kins, 7 F. Cas. No. 8,954, 4 Mason 
435; Findlay v. U. S. Bank, 9 F. Cas, 
No. 4,791, 2 Mclean 44; Merserole v. 
Union Paper Collar Co., 17 F. Cas. 
No. 9,488, 6 Blatchf. 356; Morrison 
Vv. Bennett, 17 F. “Cas. No. 9/848,)1 
McLean 3380; Spneigle v. Meredith, 22 
F. Cas. No. 13,227, 4 Biss. 120. See 
also supra §§ 59-76. 

[a] Parties who are not indispen- 
sable.— The citizenship of parties 
who are not indispensable need not 
be alleged where such parties are 
not served and ds not appear. Mor- 
rison v. Bennet, 17 F. Cas. No. 9,843, 
1 McLean 330; Cameron v. McRob- 
erts, 3 Wheat. (U. S.) 591, 4 L. ed. 
467. 

83. Merserole vy. Union Paper Col- 
lareiCo. ek WatCasy “No, 09,488) 16 
Blatchf. 356. 

84 Barnes v. Berry, 156 Fed. 72, 

85. See infra § 91. 

86. Connolly v. Taylor, 2 Pet. (U. 
S.) 556, 7 L. ed. 518: Jackson v. 
Twentyman, 2 Pet. (U. S.) 136, 7 L. 
ed. 374; Hodgson v. Bowerbank, 5 
Cranch (U. S.) 308, 3 L. ed, 108: 
Mossman v. Higginson, 4 Dall. (U. 
S.) 12, 1 L. ed. 720. 

[a] Where an alien sues, defend- 
ant must be described as a citizen 
of some particular state. Stating 
him to be a citizen of the United 
States is not sufficient. Picquet v. 
Swan, 19 KF. Cas. No. 11,134, 5 Mason 
35. 


87. Cameron v. Hodges, 127 U. S. 
322, 8 SCt 1154, 32 L. ed. 132. 

[a] Reason for rule.— “The ad- 
verse party must be a citizen of 
some other named State than Ar- 
kansas, or an alien. All the com- 
plainants might be residents and 
citizens of the District of Columbia, 
or of any Territory, and they might 
not be citizens of the State of Ten- 
nessee where the suit was broucht, 
or indeed, of any State in the Union. 
A citizen of a Territory, or of the 
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averment,.®® 


It 
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District of Columbia, can neither 
bring nor sustain a suit on the 
ground of citizenship, in one of the 
Circuit Courts. Barney v. Baltimore, 
6 Wall. (U. S.) 280, 18 L. ed. 825.” 
Cameron v. Hodges, 127 U. S. 322, 
324, 8 SCt 1154, 32 L. ed. 132. 

88. Benjamin v. New Orleans, 74 
Med. 417," 207 CCAH 5919 fart l “Wed. 
758, and app dism 169 U. S. 161, 18 
SCt 298, 42 L. ed. 700] (where on de- 
murrer an averment that plaintiff’s 
assignors were “citizens respectively 
of states other than the state of 
Louisiana,” of which latter state de- 
fendant was a citizen, was held in- 
sufficient to sustain the jurisdiction). 

89. Jones v. Heaton, 13 Cas. 
No. 7,468, 1 Mclean 317. 

90. Laughner v. Schell, 260 Fed. 
396; Smith vy. Chase, etc, Mfg. Co., 
197 Fed. 466. See also supra § 63. 

“Under equity rule 94 a bill such 
as the present. one must contain an 
allegation ‘that the suit is not a col- 
lusive one to confer on a court of 
the United States jurisdiction of a 
case of which it would not other- 
wise have cognizance.’ This © bill 
contains no such allegation, and this 
requirement of the rule is positive, 
mandatory; and jurisdictional. This 
court would have no jurisdiction of 
a suit brought by the corporation 
against the other defendants because 
the requisite diversity of citizenship 
is lacking, and also because all the 
defendants are citizens and residents 
of another state. In this respect the 
bill is fatally defective.’ Smith v. 
Chase, ete., Mfg. Co., 197 Fed. 466. 

91. Jones v. Andrews, 10 Wall. 
(U. S.) 327, 19 L. ed. 935; Gorham 
Mfg. Co. v. Weintraub, 176 Fed. 927. 

{a] “There is no prescribed for- 
mula for jurisdictional averments.” 
Per Caldwell, J., in Ward v. Blake 
Mfg. Co., 56 Fed. 437, 440, 5 CCA 538. 

[b] “All that is necessary is, that 
it fairly appear by the bill of what 
States the respective parties are citi- 
zens. In this case the form of the 
allegations leaves no room for rea- 
sonable doubt.” Jones y. Andrews, 
seen eee (UW, S71 327%, 331, '19 i. ed. 


[ce] Mere recital may be sufficient 
where the actual fact of diverse citi- 
zenship is not disputed. Gorham 
Mfg. Co. v. Weintraub, 176 Fed. 927 
(“It is contended that diversity of 
citizenship is not sufficiently alleged, 
because distinct traversable aver. 
ments thereof are not presented. If 
the affidavits in any way disputed 
such diversity, the objection might 
be important; but since the asser- 
tion is not disputed, and an averment 
[amendment] alleging diversity 
would be granted as of course, where 
there is no dispute as to respective 
citizenship, the objection is not per- 
suasive to denying relief, if on the 


Stockholders’ suits, 
holder to redress wrongs claimed to have been in- 
flieted upon his corporation is demurrable if it 
fails to state that the suit is not a collusive one 
to confer on a federal court jurisdiction of a cause 
of which it would not otherwise have cognizance. 
As to Individuals, Although the 
averment of citizenship need not be made in any 
precise and technical form,®! and it is sufficient if 
the requisite citizenship is the necessary conse- 
quence of the facts alleged,®? as where the aver- 
ment is of citizenship in a particular federal 
district,°? or of a political subdivision of a state,%4 
the averment must be positive and not merely 
argumentative or inferential,®> or in the. alterna- 


| Cc 


For later cases, developments and changes in the law see cumulative Annotations, 
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tion or bill, a sufficient averment as to citizenship 
in the first count gives jurisdiction of the entire 
action, although the other counts contain no such 


A bill by a.minority stock- 


facts complainant is entitled to it, 
to sustain a common-law trade- 
mark’’), 

92. Marshall v. Baltimore, etc., R. 


Co; 16" How. CU. JSHi sie 14 i aeds 
953; Gassies v. Ballon, 6 Pet. (U. 
S.) 761, 8 L. ed. 573; Howe v. Howe, 
ete.,, Ball Bearing Co., 154 Fed. 820, 
83 CCA 536; Baltimore, etc., R. Co. v. 
Davis, 149 Fed, 191, 79 CCA 139; 
Myers v. Hettinger, 94 Fed. 370, 37 
CCA 369 [aff 81 Fed. 805]; Ward v. 
Blake Mfg. Co., 56 Fed. 437, 5 CCA 
538; Duryee v. Webb, 8 F. Cas. No. 
4,198, 16 Conn. 558 note; Bayerque 
ie Haley, 2 F. Cas. No. 1,135, McAll. 


93. Berlin v. Jones, 3 F. Cas. No. 
1,343, 1 Woods 638; Duryee v. Webb, 
8 F. Cas. No. 4,198, 16 Conn. 558 
note; Edwards vy. Nichols, 8 F. Cas. 
No. 4,296, Brunn. Coll, Cas. 43, 3 
Day (Conn.) 16. 

94. Toledo Tract. Co. v. Cameron, 
137 Fed. 48, 69 CCA 28. 

[a] Dlustration.— An allegation 
that plaintiff is a citizen “of said 
county of Monroe, in the said state 
of Michigan,” while inexact as an 
averment of citizenship of the state 
of Michigan for the purpose of show- 
ing federal jurisdiction, will be treat- 
ed as sufficient, especially in an ap- 
pellate court, when it has been so 
construed and treated by both court 
and counsel in the trial court, which 
make a finding of the fact in accord- 
ance therewith. Toledo Tract. Co. 
v. Cameron, 137 Fed. 48, 69 CCA 28. 

95. Thomas y. Ohio State Univ., 
195 U. S. 207, 25 sct 24, 49 L. ed. 
160; Anderson vy, Watts, 138! {Uses 
694, 11 SCt 449, 34 L. ed. 1078; Con- 
tinental L. Ins. Co. v. Rhoads, 119 
US. 28%) 'TEISCE 193, 30 L. ed. 380; 
Bors v, Preston, 111 U. g. 252, 4 SCt 
407, 28 L. ed. 419; Robertson v. Case, 
97 U. S. 646, 24 L. ed. 1057; Brown 
v. Keene, 8 Pet. CUMS) ell Ougaiiecn: 
885; Columbia Digger Co. y. Rector, 
215 Fed. 618; Vernon Parish As- 
Sessor v. Gould, 210 Fed. $94, 127 
CCA 553; Atlantic Coast Line Rao; 
v. Whilden, 195 Fea. 263, 115 CCA 
254; McEldowney vy, Card, 193 Fed. 
475; Taylor v. Weir, 171 Fed. 636, 96 
CCA 438 [rev 162 Fed. 585]; Yeandle 
v. Pennsylvania R. Gox 
95 CCA 282: 
Harbor Boom 
tana Ore-Purchasing Co, y. Boston, 


Lean 491; Speigle v. Meredith, 22 FB. 
120. : 
Averments held insufficient.— 


Same title, page and note number. 
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tive.°° The proper form of allegation is a direct } an averment of ‘‘residence’’ in a state has been 


statement that the party named is a citizen of a 
designated state.°? An averment that the party is a 
citizen of the United States, without also averring 
him to be a citizen of any particular state of the 
United States, is wholly insufficient.28 A mere aver- 
ment that a party is a ‘‘resident”’’ or ‘‘inhabitant’’ 
of a designated state®® and a fortiori averments 
merely implying residence in a designated state or 
place, such as an averment that a party is ‘‘of’’ a 
certain place,! are insufficient as averments of citi- 
zenship to sunvort jurisdiction because a person is 
not necessarily a citizen of the state where he resides, 
But an averment 
that a party is a citizen of the United States and 
a resident of a designated state sufficiently shows 
him to be a citizen of such state,2 and on appeal, 


or of which he is an inhabitant.? 


(1) Scheuerle v. Onepiece Bifocal 
Lens Co., 241 Fed. 270; Columbia 
Digger Co. v. Rector, 215 Fed. 618; 
Vernon Parish Assessor v. Gould, 
210 Fed. 894, 127 CCA 553; Rife v. 
Lumber Underwriters, 204 Fed. 32, 
122 CCA 346 [rev on other grounds 
Zat LUwos.. G05, 35: SCELT17;, 59) Ls ced. 
1140]; McEldowney v. Card, 193 Fed. 
475; Yeandle v. Pennsylvania R. Co., 
169 Fed. 938, 95 CCA 282; J. J. Mc- 
Caskill Co. v. Dickson, 159 Fed. 704, 
86 CCA 572. (2) An averment that 
defendant was tax assessor of Ver- 
non Parish, La., was not a sufficient 
averment as to his citizenship. Ver- 
non Parish Assessor v. Gould, 210 
Fed. 894, 127 CCA 553. (3) In an 
action against trustees of a state in- 
stitution, plaintiff being a nonresi- 
dent of such state, a complaint 
which fails to show that the indi- 
vidual members of the board are citi- 
zens thereof does not show jurisdic- 
tion, although: under the state con- 
stitution a person is required to be 
a citizen of the state in order to 
be eligible for the office of trustee. 
Thomas vy. Ohio State Univ., 195 U. 
Smo0 25. Set 24,549 1: ed,.160. 

[b] Effect of subsequent allega- 
tions. Averments in a bill as to the 
citizenship of a corporate complain- 
ant are not insufficient for jurisdic- 
tional purposes because of subse- 
quent allegations from which doubt 
may argumentatively be inferred, 
where such statements refer to an 
alleged impairment of a contract and 
are not addressed to the subject of 
citizenship. Mississippi R. Commn. 
v. Louisville, ete. R. Co., 225 U. S. 
272, 32 SCt 756, 56 L. ed. 1087. 

96. Brown v. Keene, 8 Pet. (U. S.) 
112, 8 L. ed. 885. 

[a] Insufficient alternative allega- 
tions.— (1) Averment that defendant 
is “a citizen or a resident” of a 
certain state. Jackson v. Ashton, 8 
Pet. (U. S.) 148, 8 L. ed. 898; Brown 
v. Keene, 8 Pet. (U. S.) 112, 8 L. ed. 
885. (2) Averment that parties are 
citizens of either one or another of 
designated states. Van Horn v. Kit- 
titas County, 112 Fed. 1 (an aver- 
ment that the members of a firm 
were “citizens of the state of Illinois 
or of the state of New York” was 
insufficient, being evasive). 

97. Steigleder v. McQuesten, 198 
U. S. 141, 25 SCt 616, 49 L. ed. 986; 
Crosby v. Cuba R. Co., 158 Fed. 144 
[aff 170 Fed. 369, 95 CCA 539 (rev 
on other grounds 222 U. S. 473, 32 
SCt 132, 56 L. ed. 274, 38 LRANS 
40)]; Koike v. Atchison, etc., R. Co., 
157 Fed. 623; Sanbo v. Union Pac. 
Coal Co., 140 Fed. 713, 72 CCA 24; 
Fred Macey Co. v. Macey, 135 Fed. 
725, 68 CCA 363; Derk P. Yonkerman 
Co. v. Charles a Fuller’s Adv. 
Agency, 135 Fed. 613. 

98. vaterantole vy. Union Paper Col- 
‘Jar 'Co,, 17 (Fy: Cas... No. 5.88 8 a 
Blatchf. 356; Picquet v. Swan, 1 : 
Cas, No. 11,134, 5 Mason 35; wee 
v. City Bank, 30 F. Cas. No. 17,797, 
3 Sumn. 422. See also Cameron V. 


state.* 
[§ 87] ¢. 


citizenship, 


‘exists. Before 


Hodges, 127 U. S. 322, 8 SCt 1154, 32 
L. ed. 132 (petition for removal). 

99. Steigleder v. McQuesten, 198 
U. S. 141, 25 SCt 616, 49 L. ed. 986; 
Sun Printing, etc., Assoc. v. Edwards, 
194 U, S. 377, 24 SCt 696, 48 L. ed. 
1027; Mexican Cent. R. Co. v. Duthie, 
189 U. S. 76, 23 SCt 610, 47 L: ed. 
715; Oxley Stave Co. v. Butler 
County, 166 U. S. 648, 17 SCt 709, 41 
L, ed. 1149; Cooper v. Newell, 155 U. 
S. 532, 15. SCt/ 355, 39 DL ed. 249; 
Horne v. George H. Hammond Co., 
155 U.S. 393, 15 iSCt.167,39) Led: 
197; Wolfe v. Hartford L., etc., Ins. 
Co., 148 U. S. 389, 138 SCt 602, 37 L. 
ed. 493; Pennsylvania Co. v. Bender, 
148 U. S. 255, 13 SCt, 591, 37 L. ed. 
441; Southern Pac. Co. v. Denton, 146 
U. S. 202, 13 SCt 44, 36 L. ed. 942; 
Shaw v. Quincy Min. Co., 145 U. S. 
444, 12 SCt 935, 36 L. ed. 768; Denny 
vi Pironi,, 141°U..S) 121,11 -SCt 966; 
35 L. ed. 657; Timmons v. Elyton 
Hands Cony 139 VU. Sass, LIE SCt 5b S5; 
35 L. ed. 195; Anderson v. Watts, 138 
U. S. 694, 11 SCt 449, 34 L. ed. 1078; 
Menard v. Goggan, 121 U. S. 253, 7 
SCt 873, 30 L. ed. 914; Everhart v. 
Huntsville Female College, 120 WU. 
S. 223, 7 SCt 555, 30 L. ed. 623; Grace 
v. American Cent. Ins. Co., 109 U. S. 
278, 3 SCt 207, 27 L. ed. 932; Robert- 
son v. Cease, 97 U. S. 646, 24 L. ed. 
1057; Parker v. Overman, 18 How. 
(U. S.) 187, 15 L. ed. 318; Jackson 
v. Ashton, 8 Pet. (U. S.) 148, 8 L. 
ed. 898; Brown v. Keene, 8 Pet. (U. 
S.) 112, 8° L. ed. 885; Bingham ‘Vv. 
Cabbot, 3 Dall. (U. S.) 382,.-1 L. ed. 
646; Atchison, etc., R. Co. v. Hines, 
211 Fed. 264, 127 CCA 632; Gaugler 
v. Chicago, etc., R. Co., 197 Fed. 79; 
Mayer v. Cohrs, 188 Fed. 443; New- 
comb v. Burbank, 181 Fed. 334, 104 
CCA 164; Atchison, ete., R. Co. v. 
Frederickson, 177 Fed. 206, 101 CCA 
376; J. J. McCaskill Co. v. Dickson, 
159 Fed. 704, 86 CCA 572; Interna- 
tional Bank, etc., Co. v. Scott, 159 
Fed, 58, 86 CCA 248; Crosby v. Cuba 
158 Fed. 144 [aff 170 vee 
other 


(rev on 


Miller v. New : 
Co., 147 Fed..771; Sanbo v. Union 
Pac, Coal Co., 140 Fed. 713, 72 CCA 
24; Mohican '[p. v. Johnson, 133 Fed. 
524, 66 CCA 592; Stockwell v. Bos- 
ton, etc., R. Co., 131 Fed. 152; Yocum 
vy. Parker, 130 Fed. 770, 66 CCA 80; 
Gale v. Southern Bldg., etce., Assoc., 
117 Fed. 732 [app dism 130 Fed. 1021 
mem, 63 CCA 684]; Thomas v. D. O. 
Mills Nat. Bank, 106 Fed. 438, 45 
CCA 407; Preferred Acc. Ins, Co. Vv. 
Barker, 88 Fed. 814, 32 CCA 124; 
Marks v. Marks, 75 Fed. 321; Hunt 
v. Howes, 74 Fed. 657, 21 CCA 356; 
Tug River Coal, etc. Co. v. Brigel, 
67 Fed. 625, 14 CCA 577; Danahy v. 
Denison Nat. Bank, 64 Fed. 148, 12 
CCA 75; Grand Trunk R. Co.” VN. 
Twitchell, 59 Fed. 727, 8 CCA 2345 
Texas, ete, R. Co. Vv. Rogers, 57 
Fed. 378, 6 CCA 403; Laskey v. 


As to Corporations.® 
is not technically a citizen, and the jurisdiction of 
the federal courts over cases to which a corpora- 
tion is a party, when dependent upon diversity of 
rests 
members who are regarded as suing or being 
sued in its corporate name and who are now con- 
clusively presumed to be citizens of the state un- 
der whose laws the corporation was organized and 


held sufficient where, construed in the light of the 
evidence preserved in the record, the court is satis- 
fied that such averment was intended to aver and 
should be interpreted as averring citizenship in that 


A corporation 


upon the citizenship of its 


this doctrine became established 


it was necessary to allege the citizenship of the 


Newtown Min. Co., 56 Fed. 628; 
Tinsley v. Hoot, 53 Fed. 682, 3 
CCA 612; Pacific Postal Tel. Cable 


Co, v. Irvine, 49 Fed. 113; Southwest- 
ern Tel., etc., Co. v. Robinson, 48 Fed. 
769, 1 CCA 91; Evans v. Davenport, 
8 EF. Cas. No. 4,558, 4 McLean 574. 

“Tt has long been settled that resi- 
dence and citizenship are wholly dif- 
ferent things within the meaning of 
the Constitution and the laws de- 
fining and regulating the jurisdic- 
tion of the Circuit Courts of the 
United States; and that a mere aver- 
ment of residence in a particular 
State is not an averment of citizen- 
ship in that State for the purposes 
of jurisdiction.” Steigleder v. Mc- 
Questen, 198 U. S. 141, 148, 25 SCt 
616, 49 L. ed. 986. 

1. Jackson v. Ashton, 8 Pet. (U. 
S.) 148 8 L. ed. 898; Hodgson v. 
Bowerbank, 5 Cranch (U. S.) 303, 3 
L. ed. 108; Wood v. Wagnon, 2 Cranch 
(U. S.) 9, 2 L. ed. 191; Abercrombie 
Vie, DUDUIS; 1 Cranch (GU. S:) o4on0e.l- 
ed. 129; Bingham v.: Cabbot, 3 Dall. 
(U. S.) 382, 1 L. ed. 646; Columbia 
Digger Co. v. Rector, 215 Fed. 618; 
Yeandle v. Pennsylvania R. Co., 169 
Fed. 938, 95 CCA 282; Stockwell v. 
Boston, ete; R. Co, 131 Fed. 152; 
Grand Trunk R. Co. v. Twitchell, 59 
Fed, 727, 8 CCA 237. 

2. See cases supra notes 99, 1. 
See also Domicile § 2. 

S. Gassies v. Ballon, 6 Pet. (U. 
S.) 761, 8 L. ed. 573; Steiff v. Bing, 
206 Fed. 900, 124 CCA 560; Clausen 
v. American Ice Co., 144 Fed. 723; 
Littell v. Erie R. Co, 105 Fed. 539. 
But see Duryee v. Webb, 8 F. Cas. 
No. 4,198, 16 Conn. 558. note (alle- 
gation that a party is “of the town 
and county of Windham, in the Con- 
necticut district . - a citizen of 
the United States, and sheriff of said 
Windham county” held insufficient). 

[a] Reason for rule.—(1) “A citi- 
zen of the United States, residing 
in any state of the Union, is a citi- 
zen of that state.” Gassies v. Bal- 
lon, 6 Pet. (U. S.) 761, 762, 8 L. ed. 
573. (2) “The statement that the 
defendant is a citizen of, the United 
States is a statement that he was 
either born or naturalized in the 
United States, and, as he resides in 
the state of New York, that he is a 
citizen of that state.” Steiff v. Bing, 
206 Fed. 900, 124 CCA 560. (3) “As 
Delaware must, then, be held to have 
been the legal domicil of Edwards 
at the time he commenced this ac- 
tion, had it appeared that he was a 
citizen of the United States, it would 
have resulted, by operation of the 
Fourteenth Amendment, that Ed- 
wards was also a citizen of the State 
of Delaware.”’ Sun Printing, ete, 
Assoc. v. Edwards, 194 U.S. 377, 3838, 
24 SCt 696, 48 L. ed. 1027. 

4 Sun Printing, ete, Assoc. v. 
Edwards, 194 U. S. 877, 24 SCt 696, 
48 L. ed. 1027; Baltimore, etc., R. Co. 
vy. Davis, 149 Fed. 191, 79 CCA 139. 

5. See also supra § 67 

& See supra § 67. 
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members of the corporation.” 
necessary.® 


U. S. 444, 12 SCt 935, 36 L. ed. 768 
[cit Commercial, etc., Bank v. Slo- 
comb, 14 Pet. (U. S.) 60, 10 L. ed. 
354; Breithaupt v. Georgia Bank, EL 
Pet. (U.;S:) 238, 7 L. ed.-127; Sulli- 
van v. Fulton Steamboat Co., 6 
Wheat.. (U. S.) 450, 5 L. ed. 302; U. 
S. Bank v. Deveaux, 5 Cranch (U. 
S.) 61, 3 L. ed. 38; Hope Ins. Co. v. 
Boardman, 5 Cranch (U. S.) 57, 3. 
ed. 36; Cumberland Bank v. Willis, 
Zep icas: .NO, $8S5,..9;190mmn,, 479° 
Wilson v. City Bank, 30 F. Cas. No. 
17,797, 3 Sumn. 422, 

8. See cases passim. 

9. Thomas v. Ohio State Univ., 
196 Us? Sj°207, 25 SCt 24,°49) L: «ed. 
160; Chapman vy. Barney, 129 U. S. 
677, 9 SCt 426, 32 L. ed. 800; Fred 
Macey Co. v. Macey, 135 Fed. 725, 68 
CCA 363; Derk P, Yonkerman Co. v. 
Chas, H, Fuller Ady. Agency, 135 
Fed. 613; Lownsdale v. Gray’s Har- 
bor Boom Co., 117 Fed. 983. 

[a] Rule applied. — Where plain- 
tiff was described as “President of 
the United States Express Company, 
a joint stock company organized un- 
der and by virtue of a law of the 
State of New York, and which said 
company is authorized by the laws 
of the State of New York to main- 
tain and bring suits, in the name of 
its president, for or on account of 
any right of action accruing to said 
company, and a citizen of the State 
of New York,” the failure to aver 
that such company was a corpora- 
tion was a fatal defect. Chapman v. 
Barney, 129 U. S. 677, 679, 9 SCt 426, 
32 L. ed. 800. 

[b] An allegation that defendant 
“claims to be” a corporation organ- 
ized under the laws of a state as a 
boom company, coupled with a denial 
that it has the rights of such a com- 
pany, is not a sufficient allegation 
that defendant is a citizen of such 
state for jurisdictional purposes. 
Lownsdale v. Gray’s Harbor Boom 
Co., 117 Fed. 983. 

10. Pennsylvania v. 
Min. Co., 10 Wall. 
L. ed. 998; Farmers’ Oil, ete Cony. 
Duckworth Co., 217 Fed. 362, 133 
CCA 278; J, J. McCaskill Co. v. Dick- 
son, 159 Fed. 704, 86 CCA 572 
Knight v. Lutcher, ete., Lumber Co., 
136 Fed. 404, 69 CCA 248 [reh den 139 
Fed. 1007, 71 CCA 684]; Kansas City 
Southern R. Co. v. Prunty, 133 Fed. 
13, 66 CCA 163 [certiorari den 197 
U. S. 623, 25 SCt 799, 49 L. ed. SLL 
Kennedy v. Solar Refining Co., 69 
Fed. 715; American Sugar Refining 
Co. v. Tatum, 60 Fed. 514, 9 CCA 121; 
American Sugar Refining Co. v. 
Johnson, 60 Fed. 508, 9 CCA Balcis 


Quicksilver 
GUS2S)) bose 19. 


St. Louis, ete, R. Co. vy. Newcom, 
56 Fed. 951, 6 CCA 172: New York, 
ete., R. Co. v. Hyde, 56 Fed. 188, 


5 CCA 461; Greeley v; Smith, 10 F, 
Cas, ‘No. 5,747, 3 Story 76. See also 
cases supra note 9. 

[a] Alleging incorporation in two 
states.— (1) Allegations 
filed by a railroad company that it 
is a corporation created and existing 
under and by virtue of the laws of 
two states, and that defendant is a 
citizen of one of such states, does 


not show that complainant and 
defendant are citizens of differ- 
ent states, St. Joseph, ete, R 


Co. v. Steele, 167 U. S. 659, 17 SCt 
925, 42 Li. ed, 315 [rev 63 Fed. 867, 
11 CCA 470]. See also Chicago, etc., 
R. Co. v. Stephens, 218 Fed. 535, 134 
CCA 263 (allegation that defendant 
corporation was existing and doing 
business in two states, of one of 
which plaintiff was a citizen). (2) 
Jurisdiction in such cases see supra 


67. 
[b] Judicial notice of a public 


This is no longer 
The averment must be that the party 
is a corporation,? and that it was created by the 
laws of a particular state,!° or facts from which 


7 Shaw v. Quincy Min. Co., 145; 


in, al pill 
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statute incorporating the party may 
Supply the place of this averment. 
Covington Drawbridge Co. vy. Shep- 
herd, 20 How. (U. S.) 227, 15 Li. ed. 
896. 


[c] Averments held insufficient.— 
(1) “It must affirmatively appear 
that the corporation was created un- 
der the laws of such state; and it 
would seem that an averment that 
the body suing or sued is a corpora- 
tion or a citizen or both of a par- 
ticular state is insufficient.’ Ameri- 
can Sugar Refining Co. v. Johnson, 
60 Fed. 503, 504, 511, 9 CCA 110 [quot 
Farmers’ Oil, ete., Co. v. Duckworth 
Co., 217 Fed, 362, 365, 133 CCA 278]. 
(2) Allegations that plaintiff is a 
“corporation of New Jersey’ and de- 


fendant is a “corporation of 
Georgia,” are not the equivalent of 
allegations that the corporations 


were organized under the laws of 
such states, and are not sufficient: to 
show the requisite diversity of citi- 
zenship to give the court jurisdic- 
tion. Farmers’ Oil, etc., Co. v. Duck- 
worth Co., 217 Fed. 362, 133 CCA 278, 
(3) “The bill avers that the com-~ 
plainant is a citizen of the dominion 
of Canada, and ‘brings this his Dill 
into court against the Solar Refin- 
ing Company, which is a corporation 
created and existing in due form of 
law within the said Northern dis- 
trict of Ohio, and the Standard Oil 
Company, also a corporation created 
and existing in due form of Jaw in 
the said state of Ohio.’ These aver- 
ments as to the citizenship of the 
defendants are wholly insufficient 
to confer jurisdiction upon the court, 
and if a demurrer has been inter- 
posed the same would have been 
sustained,” Kennedy v. Solar Re- 
fining Co., 69 Fed. 715, 716. (4) An 
averment, in a suit brought by a 
citizen of Louisiana, that defendant 
is “a corporation domiciled and do- 
ing business in this city [New Or- 
leans], and a citizen of New Jersey,” 
is not equivalent to an averment that 
it is a corporation organized under 
the laws of New Jersey, and hence 
is insufficient to support federal jur- 
isdiction. American Sugar Refining 
Co, v. Johnson, supra [foll American 
Sugar Refining Co. v. Tatum, 60 Fed. 
Dds Oe OCA oats 

11. Muller vy. Dows, 94 U. S. 444, 
24 L. ed. 207; Grand Trunk R. Co, v. 
Tennant, 66 Fed, 922, 14 CCA 190. 

12. Pennsylvania vy. Quicksilver 
Min. Co., 10 Wall. (U. S.) 553, 19 L. 
ed. 998. See also supra § 67. 

13. W. L. Wells Co. v. Gastonia 
Cotton Mfg. Co., 198 U. S. LT, 225 
SCt 640, 49 L. ed. 1003; Thomas v. 
Ohio State Univ., 195 U. S. 207, 25 
SCt 24, 49 L. ed. 160; Sun Printing, 
ete., Assoc, v. Edwards, 194 U. §. 
377, 24 SCt 696, 48 L. ed. 1027; Dodge 
v, Tulleys, 144 U. S. 451, 12 SCt 728, 
36 LL. ed. 501; National Ss. . 
Tugman, 106 U. gs. 118, 1 SCt 58, 27. 
red“s Gillis, 95 U. S. 407, 


ed. 77; 
Quicksilver Min. Co., 10 Wall CU. 
S.) 553, 19 L. ed. 998: 1. S. Express 
Co. _v. Kountze, 8 Wall. (U. S.) 342) 
19 L. ed. 457; Ohio, Slt ee veel Seal Oboe i 
Wheeler, 1 Black (U, S.) 286, : 
ed, 130; Philadelphia, SLC ikon Cones 
Quigley, 21 How. (U. 8S.) 202, 16 L. 
ed. 73; Covington Drawbridge Co, vy. 
Shepherd, 21 How. (U. S.) 112, 16 L,. 
ed. 38; Lafayette Ins. Co. v. French 
18 How. (U. S.) 404, 15 L. ed. 451: 
Marshall v. Baltimore, etc., R. Co. 
16 How. (U. 'S.) 314, 14°17, ed. 953) 
Piquignot v. Pennsylvania R. Co., 
16 How. (U. S.) 104, 14 LL, ed, 863; 
Louisville, ete, R. Co. v. Letson, 2 


XN : 
[§ 87 


the same legal intendment arises must be stated," 
for only thus can the jurisdictional citizenship of 
a corporation be fixed.* An averment containing 
these two essentials, in substance, is sufficient 13 


How. (U. S.) 497, 11 L. ed. 353; Sul- 
livan vy. Fulton Steamboat Co. 6 
Wheat, (U. S.) 450, 5 L. ed, 302; 
Hope Ins. Co. v. Boardman, 5 Cranch 
(U. 8S.) 57, 3 L. ed. 36; Gas Securi- 
ties Co. v. Antero, ete., Reservoir 
Co., 259 Fed. 423, 170 CCA 399; De 
Biasi v. Normandy Water Co., 228 
Fed, 2384; Chicago, ete, R. Co. v. 
Stephens, 218 Fed. 535, 134 CCA 263: 
Farmers’ Oil, etc., Co. v. Duckworth 
Co., 217 Fed. 362, 183 CCA 278; How- 
ard v. National Tel. Co., 182 Fed. 
215; Adams Express Co. v. Adams, 
159 Bed. 62, 86 CCA 252; Crosby v. 
Cuba R. Co., 158 Fed 144 [aff 170 
Fed. 369, 95 CCA 539 (rev on other 
grounds 222 U. S. 473, 32 SCt 132, 56 
L. ed. 274, 38 LRANS 40)]; Haight 
v. Weiss; 156 Fed. 328, 84 CCA 224 
[certiorari den 207 U. S. 594, 28 SCt 
260, 52 L. ed. 856]; W. H. Perry Co. 
v. Klosters Aktie Bolag, 152 ° Fed. 
967, 82: CCA 821; Knight vy. Lutcher, 
ete., Lumber Co., 136 Fed. 404, 60 
CCA 248 [reh den 139 Fed. 1007, 71 
CCA 684]; Utah-Nevada Co. v. De 
Lamar, 133 Fed. 118, 66 CCA. 179 
[certiorari den 199 U. S. 
746, 50 L. 
Mutual 


tilling, ete., Co., 95 Fed. 978; Bal- 
timore, ete, R. “Co! v, McLaughlin, 
73 Fed. 519, 19 CCA 551; Chicago 
Lumber Co. v, Comstock, 71 Fed. 477, 


New York, ete, R. Co. v. Shepard, 
18H, Cas, No, 10,198, 5 McLean 455. 


ed. 4651, 
jurisdictional purposes, it is not suf- 
ficient to 


tion, 
Even 
ui is not’ specifically alleged that 
e 


it was created 
to that effect, 
—indeed, in the 


by it to the amendment, which ob- 
jection is made a part of the rec- 
ord—the defendant below is de- 


‘Grand Trunk Rail- 
way Company of Canada.’ That the 
mere fact of the incorporation in 
its title of the name of a certain 
State does not necessarily constitute 
or supply the allegation required 
was settled in Piquignot v. Pennsyl- 
vania R. Co.. 16 How. (U. S.) 104, 14 
L. ed. 863. But less appeared in 
that case than in the case at bar. 
Here it .was expressly stated in the 
declaration that the defendant below 
is a corporation; and, in the absence 
of any objection taken by it in the 
court. below, it may be presumed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ 


§§ 87-88] 


without also alleging in terms that the corporation 
is a ‘‘citizen’’ of any state,'4 although it is not 
unusual to add such an averment.! 
tion that a party with a corporate name is a citizen 
of a particular state is insufficient as a jurisdic- 
tional averment 7° unless such party was incorpo- 
So an averment merely 
that a corporation is doing business in a certain 
state is insufficient as an averment of citizenship 
It is not necessary that the citizen- 
ship of a corporate party should appear in the 
caption of a petition; an averment in the body 
The necessary facts must 
be alleged positively and not left to mere infer- 
The averment must not be ambiguous,?! 
argumentative,?? contradictory,?? or in the alterna- 
tive,?* in violation of the rules of good pleading.?5 
An allegation of the citizenship of a corporation 


rated by a public statute.17 


in that state.1§ 


thereof is sufficient.19 


ence.?° 


carries with it the citizenship of 


they appear in the action only as representatives 


of the corporation.?® 


[§ 88] d. As to Partnerships and Other Unin- 
corporated Associations. Where it is necessary to 
allege the citizenship of the members of a partner- 


that the words ‘of Canada’ describe 
the country of its creation. In the 
absence of any objection made in the 
court below on this particular propo- 
sition, the record may fairly be 
construed against the defendant be- 
low; and, as the words ‘of Canada’ 
are fairly susceptible of the con- 
struction claimed by plaintiff below, 
we give them that construction, and 
hold that the record, as it stands, 
alleges the proper jurisdictional 
facts. There is sufficient doubt not 
to have required the court to notice 
the matter of its own motion. King 
v. McLean Asylum, 64 Fed. 325, 
Scie coo log C CATA A393 226ia MEA. 
ned leiiGrand t. Trunk >.R- *Co. 02 ¥ 
Tennant, 66 Fed. 922, 923, q 
CCA 190. (2) “The allegation of 
the complaint, admitted by the an- 
swer, ‘that defendant is a domestic 
corporation, duly organized and 
existing under the laws of New 
York, having its principal office for 
the transaction of business in the 
Southern District of New York,’ 
clearly imported that the corpora- 
tion was originally created by the 
State of New York. The presump- 
tion. necessarily followed that the 
corporation was composed of citi- 
zens of that State, and consequently 
the corporation was entitled to sue 
or be sued in the courts of _ the 
United States as a citizen of New 
York. Southern R. Co. y. Allison, 
NOS 826). 22) SCt 713,47 ez ved. 
1078.” Sun Printing, etc., Assoc. Vv. 
Edwards, 194 U. S. 377, 381, 24 SCt 
696, 48 L. ed. 1027. 
14. Sun Printing, etc., Assoc. V. 
Edwards, 194 U. S. 377, 24 SCt 696, 
48 Li. ed. 1027; Germania F. Ins. Co. 
vy. Francis, 11 Wall. (U. S.) 210, 20 
Teed! V7) UL SS... Express, CO.” Vs 
Kountze, 8 Wall. (U. S.) 342, 19 L. 
ed. 457; De Biasi v. Normandy Water 
Co., 228 Fed. 234; Myers Vv. Murray, 
43 Fed. 695, 11 LRA 216. 
15. See cases passim. 
16. Muller v. Dows, 94_U. S. 444, 
24 L. ed. 207; Lafayette Ins. Co. v. 
French, TB aft. CUTS.) Aad Sy ue. 
ed. 451; icago, “4 3 ; , 
Stephens, 218 Fed. 535, 134 CCA 263; 
Parker Washington Co. v. Cramer, 
901 Fed. 878, 120 CCA 216; Atlantic 
Coast Line R. Co. v. Whilden, 195 
263,115 CCA 254; Forsyth 

Mfg. Co. v.. Putnam, 139... Fed. 
OOH (he OCA 6843 Knight _ Vv. 
Lutcher, etc., Lumber Co., 136 Fed. 
404, 69 CCA 248 [reh den 139 Fed. 
1007, 71 CCA 6841; Derk P. Yonker- 
man Co. v, Charles H. Fuller’s Ady. 
Agency, 135 Fed. 6138; Grand py att 
R. Co, v, Tennant, 66 Fed. 922, 14 
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A mere allega- 


directors where 


CCA 190. Contra Chicago Lumber 
Co. v. Comstock, 71 Fed. 477, 18 CCA 
207. And cases supra notes 9-12. 

17. Covington Drawbridge Co. v. 
Shepherd, 20: How. (U. S.) 227, 15 L. 
ed. 896. 

[a] Judicial notice of public stat- 
ute.—Where the act incorporating a 
corporation is a public statute, of 
which the courts are required 
to take judicial notice, an allega- 
tion that the corporation is a citi- 
zen of the state of its incorporation 
is sufficient to support the jurisdic- 
tion of a federal court sitting in 
that state. Covington Drawbridge 
Co. v. Shepherd, 20 How. (U. S.) 
227, 15 L. ed. 896 [foll Louisville, 
ete., R. Co. v. Letson, 2 How. (VU. 
S.). 497, 1 I 'ed. 353]. 

18. Brock v. Northwestern Fuel 
Goi; 130' Us S341, 9 SCt 552, 32 LL. 
ed. 905; Germania F. Ins. Co. v. 
Francis, 11 Wall. (U.°S.) 210, 20 L. 
ed. 77; Pennsylvania v. Quicksilver 
Min. Co.,.10 Wall. (U. S.) 653,19 Li 
ed. 998 (where it was alleged that 
defendant was “a body politic in the 
law of, and doing business in, the 
State of California’); Chicago, etc., 
R. Co. v. Stephens, 218 Fed. 535, 134 
CCA 263; J. J. McCaskill Co. v. Dick- 
son, 159 Fed. 704, 86 CCA 572; St. 
Leuis, ete., R. Co. v. Newcom, 56 Fed. 
951,'6 CCA 172; New York, ete., 
R. Co. v. Hyde, 56 Fed. 188, 5 CCA 
461 (where defendant was alleged to 
be “a corporation ‘duly established 
by law, and having its principal 
place of business in Boston, in the 
state of Massachusetts’ ’’). 

19. Mexico Southern Bank  v. 
Reed, 17 F. Cas. No. 9,514. 

Place for jurisdictional averments 
see supra § 85. ; 

20. Thomas v. Ohio State Univ., 
195 UW 99207) 225\2SCti 24,49 Ta. ed. 
160; Lownsdale v. Gray’s Harbor 
Boom Co., 117 Fed. 983. See also 
supra § 86. ; 

21, Fitzgerald v. Missouri Pac. 
R. Co., 45 Fed. 812, 816 (where an 
averment “that for the purposes of 
this action” defendant was a corpo- 
ration incorporated under the laws of 
a designated state was held not suffi- 
cient). , 

22. St. Louis, ete., R. Co. v. New- 
com, 56 Fed. 951, 6 CCA 172; New 
York, etc., R. Co. v. Hyde, 538 Fed. 
188, 5 CCA 461; Mexico Southern 
Bank v. Reed, 17 F. Cas. No. 9,514. 

[a] Argumentative pleading.— 
Where there is an averment that de- 
fendant operates a railway and has 
an agent in a certain state, it eannot 
be inferred from the state laws pro- 
hibitinge or regulating foreign cor- 


[25 C. J.] 


ship, joint-stock company, or other unincorporated 
association,?’ the citizenship of each member should 
be averred in accordance with the rules governing 
the averment of the citizenship of individuals.28 
An allegation that such partnership or unincor- 
porated association is a ‘‘citizen’’ of a designated 
state is not sufficient in the absence of further 
averments as to the citizenship of its members.?? 
So an allegation that an association, not a corpora- 
tion, was created and exists as an entity with ca- 
pacity to sue or be sued under the laws of a desig- 
nated state is not sufficient to show jurisdiction on 
the ground of citizenship,?° the rule applicable to 
corporations *1 being strictly confined to corpora- 
tions and not extending to other artificial persons.?? 
An allegation that a joint-stock association has 
its principal place of business in a named state is 
wholly insufficient as an allegation of the citizen- 
ship of its members.?* 
the names of the parties whose citizenship is al- 
leged,** an allegation in general terms that each 
and every partner or member of the firm or associ- 
ation, without naming them, is a citizen of a desig- 
nated state, has been held sufficient.®° 


While it is usual to give 


porations that the corporation is or- 
ganized under the laws of that state, 
so-as to give a federal court juris- 
diction on the ground of diverse citi- 
zenship. St. (owissetew sRoaConives 
Newcom, 56 Fed. 951, 6 CCA 172. 

23. Lownsdale v. Gray’s Harbor 
Boom Co., 117 Fed. 983; American 
Sugar Refining Co. v. Tatum, 60 Fed. 
514, 9 CCA 121; American Sugar Re- 
fining Co. v. Johnson, 60 Fed. 503, 
GrES EIAs 1410; 

24. Bushnell v. Parker, 13.NYS 
695, 699 (where a party was de- 
scribed as “a joint stock company or 
foreign corporation organized under 
the laws of’’ a designated state and 
this was held not sufficient). 

25. See Equity § 374; Pleading 
PskCy. coli; 

26. Gas Securities Co. v. Antero, 
etc., Reservoir Co., 259 Fed. 423, 170 
CCA 399 [certiorari den 250 U. S. 
667, 40 SCt 18, and foll Thomas v. 
Ohio State Univ., 195 U. S. 207, 25 
SCt 24, 49 L. ed. 160]. 

27. See supra § 84. 

28. See supra § 76. 

29. Chapman v. Barney, 129 U. S. 
677, 9 SCt 426, 32 L. ed. 800; Fred 
Macey Co. v. Macey, 135 Fed. 725, 
68 CCA 3863; Derk P. Yonkerman Co. 
v. Charles H. Fuller’s Adv. Agency, 
135 Fed, 613. 

[a] Even in the case of a corpo- 
ration such averment is not suffi- 
cient, See supra § 87. 

80. Thomas v. Ohio State Univ., 
195°U. S. 207, 25 SCt 24,49) lay ed. 
160; Great Southern Fireproof Hotel 
Co. v. Jones, 177 U. S. 449, 20 SCt 
690, 44 L. ed. 482; Chapman v. Bar- 
ney, 129 U. S. 677, 9 SCt 426, 32 L. 
ed. 800; Carnegie v. Hulbert, 53 Fed. 
10, 3) CGA 391; 

31. See supra § 87. 

32. Great Southern Fireproof 
Hotel Co. v. Jones, 177 U. S. 449, 20 
sct 690, 44.L. ed. 482 (limited part- 
nership formed under Pennsylvania 
statutes); Carnesie v. Hulbert, 53 
Fed. 10, 3:CCA 391. 

33. Spencer v. Patey, 243 Fed. 555, 
156 CCA 253. 

34 Derk P. Yonkerman Co. v. 
Charles H. Fuller’s Adv. Agency, 135 
Fed. 6138. 

35. Derk P. Yonkerman Co. v. 
Charles H. Fuller’s Adv. Agency, 135 
Fed. 613. 

[a] Rule applied.—In an action 
by a partnership association organ- 
ized under a state law by the terms 
of which such associations are quasi 
corporations and controlled by the 
law applicable to corporations rather 
than partnerships, a declaration al- 
leging that plaintiff is a partnership 


774 [25C.J.] 

[§ 89] C. Averments Showing Jurisdiction in 
Particular Federal District *°—1. Residence of Par- 
ties. In those suits which must be brought in the 
district of the residence of one of the parties, plain- 
tiff should allege that the party resides within the 
district, naming it, or that the place of his resi- 
dence is in a named county within the district,37 
and the residence must be alleged as of the time 
of the commencement of the suit,?8 as in the ease 
of an allegation of citizenship.2® But where the 
facts conferring general federal jurisdiction are suf- 
ficiently alleged,*® failure to allege residence of the 
parties in any particular district is not ground 
for demurrer,*! because the parties, by consent or 
waiver, may authorize the suit to be maintained 
in any district.42 An averment of residence inthe 
district where the suit is brought is not necessary: 
where the suit is one of a character not restricted 
.to the district in which one of the parties resides,*® 
as is the case with local suits,44 and suits of 
which the venue is otherwise specially provided.t5 
Under former statutes, permitting suit to be brought 
in any district where defendant could be found and 
served, an averment of residence within the dis- 
trict was of course unnecessary.*® The Equity Rules 


association organized under’ such 
statute, having a principal place of 
business in a certain city of Michi- 
gan, and authorized to sue and be 
sued under its association name, and 
further alleging that each and every 


52. 
156 Fed. 
[a] 


1002. 


209 [aff 105 Fed. 
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Gage v. Riverside Trust Co., 


Reason for rule.—‘‘There 
no question but that, on a 
to vacate an order for substituted 


a] ~\ < 
-[§§ 89-91 


require the bill to state, in all cases, ‘‘the ecitizen- 
ship and residence of each party.’’47 The terms 
‘‘resident’’ and ‘‘inhabitant’’ are wholly synony- 
mous when used in this connection.*8 The residence 
of a corporation is sufficiently shown by an aver- 
ment that it was organized and subsists under the 
laws of a specified state,4? and has its principal 
office and place-of business at a specified place.°° 

[§ 90] 2. Local Suits. Where local jurisdic- 
tion, or venue, is based on the local character of the 
action, the bill, declaration, or complaint must show 
that the property involved is within the territorial 
jurisdiction of the court,®! and that plaintiff has a 
cause of action >? of a local nature ** in regard to 
that property, so as to take the case out of the 
statutory restriction of suits to the district of the 
residence of the parties.54 Mere legal conclusions 
are insuificient.®> 

[§ 91] D. Averment of Alicnage. When the 
jurisdiction of a suit in a federal court depends up- 
on the fact that one of the parties is a foreigen 
citizen or subject,°® his foreign citizenship must be 
distinctly and positively averred in the pleadings or 
must be made to appear affirmatively and with equal 
distinctness in other parts of the record,5? substan- 


455, 45 CCA 1]. such an objection, when made by a 
defendant, on a motion to vacate an 
order for substituted service, a gen- 
eral appearance because, if a plain- 
tiff, to avail himself of the pro- 
cedure which the statute affords, but 


is 
motion 


member and partner of the partner- 
ship association is a citizen of the 
state of Michigan, sufficiently sets 
forth the citizenship of the parties, 
although the members of the asso- 
ciation are not named. Derk P. Yon- 
kerman Co. v. Charles H. Fuller’s 
Adv. Agency, 135 Fed. 613. 

36. Objection that suit is brought 
in wrong district see infra § 107. 


37. Miller v. Pennsylvania R. Co., 
91 Fed. 298. 
38. Firestone Tire, ete. Co. v. Ve- 


hicle Equipment Co., 155 Fed. 676; 
Wolff v. Choctaw, ete, R. Co., 133 
Fed. 601; Laskey v. Newtown Min. 
Co., 56 Fed. 628. 

39. See supra § 85. 

40. See supra §§ 85-88; and infra 
§§ 90-92. 

41. Baltimore, etc., R. Co. v. Doty, 
133 Fed, 866, 67 CCA 38. 

42. See infra § 107. 

43. See infra notes 44-46. 

44. Local suits see supra § 27; 
and infra § 90. 

45. See supra § 17. 

46. Gracie v. Palmer, 8 Wheat. 
(U..S.) 699, 5 L. ed. 719; McCloskey 
v. Cobb, 15 F. Cas. No. 8,702, 2 Bond 
16; Teese v. Phelps, 23 F. Cas. No. 
13,818, McAll, 17. 

47. Equity Rules (1912) rule 25. 

48. Thomas v. South Butte Min. 
Co., 230 Fed. 968, 145 CCA 162. 

{a] It is not necessary to allege 
that a corporation is an “inhabitant” 
of the state under whose laws it is 
alleged to exist and of which it is 
alleged to be a citizen and resident. 
Thomas v. South Butte Min. Co., 230 
Fed. 968, 145 CCA 162. 

49. .-S. v. Stannard, 207 Fed. 

198; Weller v. Pennsylvania R. Co., 
113 Fed. 502 (an averment that a 
corporation was incorporated in a 
certain state other than Colorado 
was a sufficient averment that it 
was not an inhabitant of Colorado). 
See also supra § 67. 
50. U. S. v. Stannard, 207 Fed. 
198. ' ’ 
Residence of corporation for pur- 
pose of venue see supra § 23. 

51. Stockbridge v. Phcenix Mut. 
Ins, Co., 193 Fed. 558; Jackson v. 
Hooper, 171 Fed. 597; McKane vy. 
Burke, 132 Fed. 688; Eldred vy. 
American Palace-Car Co., 103 Fed. 


For later cases, developments and changes in the law see cumulative-Annotations, 


service made under said section, the 
court must examine the bill in order 
to ascertain whether or not the case 
is within the statute; and the first 
question to be determined on this 
hearing relates to the scope or ex- 
tent of such examination. Is it suf- 
ficient for the complainant, with 
such facts alleged in his bill as in- 
dicate his good faith and relieve the 
case from a charge of frivolousness, 
to pray for one or more of the ob- 
jects enumerated in said section, or 
must he also show himself entitled 
to such relief? I am of opinion, 
that an affirmative response to the 
last clause of this question embodies 
the law. Certainly substituted serv- 
ice would not be authorized in a 
case where the bill, although spe- 
cifically demanding the relief men- 
tioned in the statute, clearly nega- 
tived complainant’s right thereto; 
and it seems to me, after careful 
consideration of the statute, its 
phraseology and manifest purpose, 
that such service ought not: to be 
had in any case unless the com- 
plainant affirmatively shows his 
right to the relief, which alone justi- 
fies the service. It would be il- 
logical and unreasonable to hold 
that a statute designed solely to en- 
able a complainant to accomplish 
certain specified objects includes a 
case where, from complainants’ own 
showing, it does not appear that 
either of said objects is attainable. 
I am forced to conclude that to jus- 
tify an order for substituted service 
the bill, if the suit be in equity, 
should show: First, sufficient 
grounds for the relief mentioned in 
the statute; and, second, complain- 
ant’s right to maintain the suit. 
This conclusion is in no way im- 
paired by the contention that it is 
the office of a general demurrer to 
determine the sufficiency of a plead- 
ing. Nonresident defendants may, 
unquestionably, if they see fit to do 
so, thus contest the equities of a 
bill, but, if the service upon them 
be invalid, it is no answer to a mo- 
tion to set it aside to say that the 
grounds of the motion involve ob- 
jections, which might, under other 
procedure, be appropriately raised at 
a later stage of the case. Nor is 


expressly-limits to particular relief, 
must, as I have held, show on the 
face of the bill his right to such 
relief, then facts, which would other- 
wise be heard only on the merits, 
must necessarily be considered in 
determining the legality of the serv- 
ice.” Gage v. Riverside Trust Co., 
156 Fed. 1002, 1003. 

53. Ladew v. Tennessee Copper 
Co., 179 Fed. 245 [aff 218 ios. 357) 
31 SCt 81, 54 L. ed. 1069]. 

Local suits see supra § 27. 

54. See supra § 27. 

55. Ladew vy. Tennessee Copper 
Co., 179 Fed. 245 [aff 218 U. S. 357, 
31 SCt 81, 54 L. ed. 1069]. 

[a] “Claim to property.’”? — “The 
suit clearly does not come within 
this provision merely because the 
complainants allege in their bill that 
by reason of the ownership of their 
lands they are ‘possessed of a right 
and claim in, to, and against the 
lands and tenements of the defend- 
ants in the nature of an easement 
thereupon,’ this being the mere as- 
sertion of the legal conclusion which 
the complainants seek to draw from 
the fact of their ownership of the 
lands in Georgia; and it cannot be 
held to come within this provision 
unless upon the facts alleged in the 
bill, the complainants are seeking 
to enforce a right which, within the 
meaning of the act, may properly 
be termed a ‘claim to property’ 
within this district.” Ladew  v. 
Tennessee Copper Co., 179 Fed. 245, 
250 (bill to enjoin nuisance). 

56. See supra § 57. 

57. C. H. Nichols Lumber Co. v. 
Franson, 203 U. S. 278, 27 SCt 102, 
d1 L. ed. 181; Stuart v. Haston, 156 
U: S. 46, 15 SCt 268, 39 L. ed. 341; 
Waters v. Barrill, 131 U. S. appendix 
Ixxxiv, 18 L. ed. 878; Bors v. Pres- 
ton, 111 U. S. 252, 4 Sct 407, 28 
L. ed. 419; Robertson v. Cease, 97 U. 
S. 646, 24 L. ed. 1057; Bailey v. 
Dozier, 6 How. (U. S.) 23,12 L, ea: 
328; Bingham v. Cabbot, 3 Dall. (Gale 
S.) 382, 1 L. ed. 646: Mahoning Val- 


ley R. Co. v. O’Hara, 196 Fed. 945, 
116 CCA 495; International Bank, 
etc., Co. v. Scott, 159 Fed. 58, 86 
CCA 248; Carlsbad v. Tibbetts, 51 
Fed. 852; La Croix v. May, 15 Fed. 
236; Michaelson vy, Denison, 17 F. 


Same title, page and note number, 
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tially as in the case of state citizenship.®® The time 
of the foreign citizenship must be alleged as of the 
date when the suit was commenced. 
ments should be free from argumentativeness °° and 
kindred faults hereinbefore mentioned in respect of 
Ep An allegation that a 
party is a citizen and subject of a foreign state,*? 
specifying some one foreign state 3 is the form most 
Under the Judi- 
ciary Act of 1789 it was necessary to allege in ex- 
press terms that the party was an alien, the juris- 
diction being given in cases where an ‘‘alien’’ is 
This is not now necessary.®® 


averments of citizenship.*t 


commonly used and approved.* 


a party. 
Cas. No. 9,523, Brunn. Coll. Cas. 63, 
3 Day (Conn.) 294; Shedden v. Cus- 
tis, 21 F, Cas. No. 12,736, 1 Hughes 
246; Wilson v. City Bank, 30 F. Cas. 
No. .17,797, 3 Sumn. 422. 

[a] Change of citizenship by 
marriage.—“The complainant was 
born in the state of Washington, and 
lived in the state of Washington 
until her marriage to a British sub- 


ject, when she removed to, and be-, 


came permanently domiciled in, 
British Columbia, and she is now an 
inhabitant of British Columbia; and 
in her bill of complaint alleges that 
by her change of domicile and mar- 
riage she has become and is a sub- 
ject of the queen of Great Britain. 
The showing that complainant was 
by birth a citizen of the United 
States raises a question as to her 
alienage at the time of commencing 
this suit, and, as the jurisdiction of 
this court depends upon diversity 
of citizenship, it must be alleged 
positively, and facts must be proven 
sufficiently to satisfy the mind of 
the court beyond any question of 
legal doubt that she is an alien; 
otherwise the case must be dis- 
missed for want of jurisdiction. 
... The averment in the bill that 
the complainant has become a Brit- 
ish subject is the statement of a 
mere legal conclusion, and, in view 
of the other facts alleged, it is very 
questionable whether it can be re- 
garded as a sufficient allegation of a 
jurisdictional fact. .. By her 
amended bill of complaint the com- 
plainant alleges, in addition to the 
matters set forth in her original 
bill, that by the laws of the do- 
minion of Canada and the province 
of British Columbia relating to the 
subject of citizenship, allegiance, and 
naturalization of married women, a 
married woman shall within Canada 
be deemed to be a subject of the 
state of which her husband is, for 
the time being, a subject,’ and that 
it is so provided by a statute en- 
acted by the parliament of the do- 
minion of Canada in the year 1885, 
the same being section 22 of chapter 
113, volume 2 of the Revised Statutes 
of Canada of 1886... . I will not, 
at this time, attempt an interpreta- 
tion of the statute, for, as Canada 
is not an independent sovereignty, 
T do not feel justified in presuming, 
sithout a further showing, that its 
parliament has the power to natural- 
ize citizens of the United States so 
as to complete their change of al- 
legiance from the government of the 
United States to that of Great Brit- 
ain.* If there is any British law 
conferring such power upon the Ca- 
nadian parliament, it should be 
pleaded, as any other foreign law 
upon which the rights of a litigant 
in this court depend.” Jennes Vv. 
Landes, 84 Fed. 73, 74, 75. 


58. Averment of citizenship see 
supra 80-88. 

59. Ecoeelt vy. Belanger, 56 Fed. 
529, 6 CCA 1. See also supra 


60. Bors v. Preston, 111 U. Ss. 252, 


. 419; Michaelson 
4 SCt 407, 28 L. ed No. 9,523, 


vy. Denison, 17 F. Cas. 
Brunn. Col. Cas. 68, 3 Day. (Conn.) 
294, 


a Rule applied.—An averment 
vile? one of the parties holds and 
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The aver- 


foreign state.®8 


[§ 92] 
If the | federal question 


exercises the office of consul of a 
foreign country is not sufficient to 
show that he is a subject of such 
country. Bors v. Preston, 111 U. S. 
252, 4 SCt 407, 28 L, ed. 419. 

61. See also supra §§ 85-87. 

62. Rondot v. Rogers Tp., 79 Fed. 
676, 25 CCA 145. 

63. Von Voight v. Michigan Cent. 
R. Co., 130 Fed. 398; Wilson v. City 
a 30 EF. Cas, No. 17,797,:3 Sumn. 

64, See cases infra this note, 

[a] Averments held sufficient.— 
(1) *fAll of Cognac in France, and 
citizens of the republic of France.” 
Hennessy v. Richardson Drug Co., 
US39; We tSe9.2558 2S SCt 5327-47 Ta. ed: 
697.. (2) “A citizen of Sweden.” 
C. H. Nichols Lumber Co. v. Fran- 


son; 203 U. ‘S. 278, 2837 27.-SCt 102, 
51 LL. ed. 181 (“Whether, as con- 
tended for the defendant in error, 


the plaintiff, if he owed allegiance 
to the ruler of the kingdom of Swe- 
den, was properly described, in 
the strictest technical sense as a 
citizen instead of as a subject of 
Sweden, we need not consider, The 
meaning of the pleader being evi- 
dent, the objection is without 
merit’). (38) “A citizen of Ireland.” 
Mahoning Valley R. Co. v. O’Hara, 
196 Fed. 945, 948, 116 CCA 495 (“The 
accurate description would refer to 
plaintiff as a ‘subject of the king of 
Great Britain and Ireland.’ ... The 
meaning of the pleader is evident; 
that the designation ‘citizen of Ire- 
land’ was not employed to indicate 
mere residence, and could only have 
been intended as a statement of na- 
tionality’). (4) ‘Is, and always has 
been, an honest, moral, and loyal 
subject of her majesty, Victoria, 
queen of England, and as such has 
resided for a long time, and now re- 
sides at Toronto, Canada.” Smith v. 
Sun Printing, ete, Assoc., 55 Fed. 
CAN cdo tpl LCCA LOL: (5) “Citizens 
of Bohemia, in the empire of Aus- 
tria, and subjects of the emperor 
of Austria.” Carlsbad v. Tibbetts, 
51 Fed. 852, 855. (6) “The plaintiff 
is, and at all the times hereinafter 
mentioned has been, a resident and 
inhabitant of the city of Matanzas, 
in the island of Cuba, and a_ sub- 
ject and citizen of Cuba.” Betan- 
court v. Mutual Reserve Fund Life 


Assoc., 101 Fed. 305. 

[b] Averments held insufficient. 
—(1) “A citizen of London, Hne- 
land.” Stuart v. Easton, 156 U. S. 


46, 15 SCt 268, °39' Li. ed. 341 ("One 
may be puzzled to determine upon 
what theory it was held in that case 
that a ‘citizen of Jondon, England,’ 
is not a ‘foreign citizen’; but as- 
suming, as suggested, that it is be- 
cause London is not a free and in- 
dependent community, but owes al- 
legiance to the British crown, the 
decision has no application to the 
case at bar, since the political 
branch of this government has 
found, as a_ political fact, that the 
people of the Island of Cuba ‘are 
free and independent.’ ” Betancourt 
v, Mutual Reserve Fund Life Assoc., 


101 Fed. 305, 306). OO aa Oe 
iti E ire.” on Voig 
of the British Emp Bey REA: 


2 ichigan Cent. R. Co., : 
eae “A resident of Ontario, 


Canada, and a citizen of the do- 


im 


[25 C. J.] 
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party is a foreign corporation, the form of the aver- 
ment should substantially correspond with that re- 
quired when the party is a domestic corporation,* 
and allege that the party is a corporation organized 
and subsisting under the laws of some one specified 
It must also appear somewhere in 
the record, either in the application for the writ or 
accompanying its service or in the pleadings or find- 
ings of the court, that the corporation is engaged in 
business in the district.6® 

E. Averment of Federal Question.” 
Where jurisdiction is invoked on the ground that a 


is involved, it must appear from 


minion of Canada and of the em- 
pire of Great Britain,’ the court 
saying that “the correct averment 
would have been that the plaintiff 
was a subject of the Queen of Eng- 
land, and an alien.” Rondot v. Rog- 
ers ‘Tp: 79 Med.676,) 25,5 CCA 145... '(4) 
“Citizens of Bohemia in the empire 
of Austria.” Carlsbad v. Tibbetts, 
51 Fed. 852, 855. (5) “Reside in the 
Republic of Mexico.” International 
Bank, etc., Co. v. Scott, 159 Fed. 58, 
86 CCA 248 (“We find no averment 
in the record that they are citizens 
of the Republic of Mexico. The re- 
cital in the motion for a rehearing 
‘that it appears on the face of the 
defendant’s pleadings that’ the plain- 
tiff ‘is a resident citizen of the Re- 
public of Mexico,’ even if true in 
fact, did not cure the defect. The 
plaintiff referred to and described 
therein was the liquidating commit- 
tee of the International Bank & 
Trust Company of America, and not 
the individuals who are the _ real 
plaintiffs in the suit’). (6) Allega- 
tions that defendant has left the 
United States, and become perma- 
nently domiciled in the dominion of 
Canada, and now resides there, and 
intends to become a naturalized citi- 
zen of that country, does not show 
his alienage for the purpose of con- 
ferring jurisdiction on the federal 


soot Bishop v. Averill, 76 Fed. 
, 386. 
65. Michaelson v. Denison, 17 F. 


Cas. No. 9,523, Brunn. Coll, Cas. 63, 


3 Day (Conn.) 294 (the following 
averment was pronounced insuffi- 
ecient: “Charles Michaelson, of Bass 


End, in the island of St. Croix, a for- 
eign subject, viz. a subject of the 
King of Sweden’); Wilson v. City 
Bank, 30 F. Cas. No. 17,797, 3 Sumn. 
422 (where Justice Story held that 
it was insufficient to allege that 
parties were “of London, in Eng- 
land, and aliens to each and all of 
the United States’). 

66. Hennessy v. Richardson Drug 
Co P89 7 AT, Sh 085, 4 h2300 SCEMRESS2, 
47 L, ed. 697. See also cases supra 
notes 57-64. 

67. See supra § 87. 

68. National SS. Co. v. Tugman, 
LOG VUE AS! 118, 1) SCt. 58.2% ls edesii; 
Grand Trunk R. Co. v. Tennant, 66 
Fed. 922, 14 CCA 190. 

{a] Averments held sufficient.— 
(1) “The defendant is a corporation 
organized and incorporated under the 
laws of the Kingdom of Great Brit- 
ain.” Barrow SS. Co. v. Kane, 170 
U. S. 100, 101, 18 SCt 526, 42 L. ed. 
964. (2) “Grand Trunk Railway 
Company of Canada’ expressly al- 
leged to be a corporation. Grand 
Trunk R. Co. v. Tennant, 66 Fed. 
922, 14 CCA 190. (38) An allegation 
that plaintiff is a “foreign corpora- 
tion duly incorporated under the 
laws of Great Britain” in legal effect 
is the same as saying that it is a 
subject of Great Britain, and is suf- 


ficient. Dundee Mortg., ete. Co. 
vouNSchool-Dist:!. No.; )1, 215 Hed. 
151, 

69. Dobson v. Farbenfabriken, 206 
Fed, 125 [foll St. Clair v. Cox, 106 
Wee SHe 850n USCtr. 354 ee 2larbinged: 
222 


70. What constitutes federal ques- 
tion see supra §§ 29-47. 
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the plaintiff’s own statement of his claim in the 
declaration, bill, or complaint that the dispute is 
one which really and substantially involves some 
right under the constitution, laws, or treaties of 
If plaintiff’s complaint, peti- 
tion, declaration, or bill does not show federal juris- 
diction it cannot be shown by the answer or any 
subsequent pleading in the ecase.7? 


the United States.7! 


71. Blumenstock Bros. Adv. 
Agency v. Curtis Pub, Co., 252 U. S. 
436, 40 SCt 385, 65 L. ed. 649; Nor- 
ton vy. Whiteside, 239 U. S. 144, 36 
SCt 97, 60 L. ed. 186; Manila Inv. Co. 
v. Trammell, 239 U. S. 31, 36 SCt 12, 
60 L. ed. 129; Ramapo Water Co. v. 
New York, 236 U. S. 579, 35 SCt 442, 
59 L. ed. 731; Denver v. New York 
Trust: Co., 229 U.S. 123, 33 SCt 657, 


57 L. ed. 1101; The Fair v. Kohler 
Die, etc., Co., 228. U.S. 22, 33 -SCt 
410, 57 L. ed. 716; Lovell v. New- 


man, 227 WU. S| 412,.33 SCt. 375, 57, Li. 
ed. 577; Shulthis v. McDougal, 225 
U.S, 561, 32°SCt 704, 56 Lined. 1205; 
Memphis v. Cumberland Tel., etc., 
Co. (ous) UW. 8.1624, 31 SCt 115, 54 
ed. 1185; Louisville, ete, R. Co. v. 
Mottley, 211. U.. S.. 149,. 29 Sct 42, 
53 L. ed. 126; Devine vy. Los Angeles, 
20a. 8, oL3, 26 SCt. 652, .50 Ti .ed. 
1046; Joy v. St. Louis, 201 U. S. 332, 
26 SCt 478, 50 L. ed. 776; O’Callaghan 
weOrerien, 199° U.S. 89,25 SCt 727, 
50 L. ed. 101; Caro v. Davidson, 197 
ies, L026 SCt 428,49) Lied. 7233 
Minnesota v. Northern Securities Co., 
194 U. S. 48, 24 SCt 598, 48 L. ed. 
870; Gloucester Water Supply Co. v. 
Gloucester, 193 U. S. 580, 24 SCt 557, 
48 L. ed. 801; Newburyport Water 
Co, v. Newburyport, 193 U. S. 561, 
24 SCt 553, 48 L. ed. 795; Hunting- 
ton v. New York City, 193 U. S. 441, 
24 SCt 505, 48 L. ed. 741; Barney v. 
New York City, 193 U. S. 430, 24 SCt 
502, 48 L. ed. 7387; Underground R. 
Co. v. New York City, 193 U. S, 416, 


24 SCt 494, 48 L. ed. 733; Bankers’ 
Mut. Casualty Co. v. Minneapolis, 
GkCa: ine CO 102 Usa stl,” 24, SCL 


325, 48 L. ed. 484; Boston, etc., Cons. 
Copper, ete., Min. Co. v. Montana Ore 
Purchasing Cog, 188 Wss,S; 46382;).23 
SCt 434, 47 L. ed. 634; Arkansas v. 
Kansas, etc., Coal Co., 183 U. S, 185, 
22 SCt 47, 46 L. ed. 144; Houston, 
CLE Oh. 1Co. eves Texas, Al 1Us S366, 
20 SCt 545, 44 L..ed. 272; Florida 
Cent, ete. -RsiCojevs, Bell, 146 U.,S. 
321, 20 SCt 399, 44 L. ed. 486; Bien- 
ville Water-Supply Co. v. Mobile, 175 
Werns. £09.20) SCt=40;+44 1. ed, 92 
{aff 95 Fed. 539]; Third St., ete, R. 
Co. 'v. Lewis, 1738 U. S. 457, 19.SCt 
folie 43 Lin ed. T66s: City Ri, Co..va 
Citizens’ St. R.; Co.,. 166 U. S. 557, 
17 SCt 653, 41 L. ed. 1114 [mod 64 
Fed. 647]; Press Pub. Co. v. Monroe, 
164 U. S. 105, 17 SCt 40, 41. L. ed. 
367; Hanford v, Davies, 163 U. S. 273, 
16 SCt 1051, 41 L. ed. 157; Oregon 
Short Line, etc., R. Co. v. Skottowe, 
162 U.S. 490, 16 SCt 869, 40 L. ed. 
1048; Tennessee v. Union, ete., Bank, 
152 U. S. 454, 14 SCt 654, 38 L. ed. 
511; Colorado Cent. Cons, Min. Co. v. 
Purek; 150 UruS;:138, 14. SCt 35, 37 
L. ed. 1030; Metcalf v. Watertown, 
ave Wane: 586,59) St 173. 325 Tk ed: 
543; Carson v. Dunham, 121 U. S. 
Aa T-SCti 1030, 30 Le ied. 992; Exp. 
Smith, 94 U. S. 455, 24 L. ed. 165; 
Noyes v. Parsons, 245 Fed. 689, 158 
CCA 91; Supreme Council R. A. v. 
Hobart, 244 Fed. 385, 157 CCA 11; 
Postal Tel. Cable Co. v. Nolan, 240 
Fed. 754; Louis Bergdoll Brewing Co. 
v. Bergdoll Brewing Co., 218 Fed. 
131; Portland R., ete., Co, v. Port- 
land, 210 Fed. 667; Atlantic Coast 
Line R. Co. v. Reaves, 208 Fed. 141, 
125 CCA 599; Taylor v. Anderson, 
1ST “Meds.sse aft 234 U.S. 74.384 
SCt 724, 58 L. ed. 1218]; McEldow- 
ney v. Card, 193 Fed. 475; Seattle 
BHlectric Co. v. Seattle, etc, R. Co., 
185 Fed. 365, 107 CCA 421; Hare v. 
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Conversely, if 


Birkenfield, 181 Fed. 825, 104 CCA 
335; Kansas City Southern R. Co. v. 
Quigley, 181 Fed. 190; Peper Auto. 
Co. v. American Motor Car Sales 
Co., 180 Fed. 245; Clark v. Southern 
Pac, Co., 175 Fed. 122;. American Nat. 
Bank v. Tappan, 174 Fed. 431 [aff 
ZT aU 00080 SCiOoian p+ 1a, ed, 
897]; Huff v. Union Nat. Bank, 173 
Fed. 333; People’s U.S. Bank v. 
Goodwin, 160 Fed. 727; Gage  v. 
Riverside Trust Co., 156 Fed. 1002; 
Louisville v. Cumberland Tel., etc., 
Co., 155 Fed. 725, 84 CCA =151,.12 
AnnCas 500; Clement v. Louisville, 
etc., R. Co., 153 Fed. 979; Moyer v. 
Peabody, 148 Fed. 870 (aff 212 U. S. 
(8, 29) S@t_ 235), 537 ned. 41.0]; "U.S: 
v. Bell, 1385 Fed. 336, 68 CCA 144 
[aff 127 Fed. 1002]; St. Louis, etc., 
R. Co. v. Davis, 132 Fed. 629; Mani- 
gault v. Ward, 123 Fed. 707 [aff 199 
U. S. 473, 26 SCt 127, 50 L. ed, 274]; 
Joy v. St. Louis, 122 Fed, 524 [aff 
201 U.S. 332, 26 SCt 478, 50° lL. -ed. 
776]; Underground R. Co. v. New 
York City, 116 Fed. 952 [aff 193 U. 


S. 416, 24 SCt 494, 48 L. ed. 733]; 
Henuy v. La Compagnie Generale 
Transatlantique, 96 Fed. 497; Cali- 


fornia Oil, etc., Co. v. Miller, 96 Fed. 
12; Dewey Min. Co. v. Miller, 96 
Fed. 1; Montana Ore-Purchasing Co. 
v. Boston, ete., Cons. Copper, etc., 
Min. €Co.;,.93) Fed. 274. 35 CCA i" [art 
188 U. S. 645, 28 SCt 440, 47 L. ed. 
634]; Indiana v. Alleghany Oil Co., 
85 Fed. 870; Fergus Falls v. Fergus 
Falls Water Co., 72 Fed. 873, 19 CCA 
212; Pacific Gas Impr. Co. v. Ellert, 
64 Fed. 421; Stayton Min. Co. v. 
Woody, 50 Fed. 633; Booth v. Lloyd, 
33 Fed. 593; Levy v. Shreveport, 28 
Fed. 209; Illinois Cent. R. Co. v. 
Chicago, ete; ot (Co, 26) Meds walue 
Manhattan R. Co. v. New York City, 
18 Fed. 195; Sawyer v. Concordia 
Parish, 12 Fed. 754, 4 Woods 273; 
Dowell .v. Griswold, 7 F. Cas. No. 
4,041, 5 Sawy. 39; Orr v. Baltimore, 
CLG, Ry CO... 280, Mise, 22, 145 NYS 


378; Amsterdam v. Puente, 3 Porto 
Rico Fed. 447. See also supra 
§ 29 


“But it is contended that juris- 
diction also rested on the ground 
that the case arose under the Con- 
stitution or laws of the United 
States, and that must be tested by 
the settled rule that a suit does not 
so arise unless it really and substan- 
tially involves a dispute or contro- 
versy as to the effect or construc- 
tion of the Constitution or some law 
or treaty of the United States, upon 
the determination of which the re- 
sult depends, and which appears on 
the record by plaintiff’s own state- 
ment of his case in legal and logical 
form, such as is required in good 
pleading.” Bankers’ Mut, Casualty 
Co, v. Minneapolis, ete., R. Co, 192 
er 371, 380, 24 SCt 325, 48 L. ed. 

“Whether the District Court hag 
jurisdiction to grant any relief must 
be determined upon a consideration 
of the allegations of the bill and the 
amendment thereto. If there be 
enough of substance in them to re- 
quire the court to hear and deter- 
mine the cause, then jurisdiction 
should have been entertained.” 
Flanders v. Coleman, 250 U. S. 223, 
227, 39 SCt 472 [rev 249 Fea, (57) 
(suit by trustee in bankruptcy to 
avoid transfer by bankrupt). 

72. The Fair v. Kohler Die, etc., 
Co., 228 U.S. 22, 38 SCt 410, 57 TL 
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jurisdiction is diszlosed by plaintiff’s statement of 
his own cause of action, it cannot be defeated by 
a plea or answer so conceived and drawn as to 
avoid the consideration of any federal question.72 A 
good defense on the merits does not defeat the 
jurisdiction.** Jurisdiction eannot be conferred by 
anticipating a defense which may or probably will 
be set up by defendant, the maintenance or avoid- 


ed. 716; In ne yWinn, ede | Dens. a4 be. 
29 SCt 515, 53 L. ed. 873; Louisville, 
ete, R. Co, v. Mottley, 211 U.S, 149, 
29 SCt 42, 53 L. ed. 126; Louisville, 
ete., KR. Co. vi. Smith, 2047 USS) oe 
27 SCt 401, 51 L. ed. 612; Houston, 
Gite.) Re Co. v. Texas, 177.66) 20 
SCt 545, 44 L. ed. 672; Florida Cent. 
SUC. En | COs Rell, ohiiGe i on eee 
SCt 399, 44 L. ed. 486; Qregon Short 
Line, ete, R. Co. v. Skottowe, 162 
U. S. 490, 16 SCt 869, 40 L. ed. 1048; 
Chappell v. Waterworth, 155 U. S, 
102, 15, SCt 34, 39 Tu. edi) 85." Tene 
nessee v. Union, etc., Bank, 152 U. S. 
454, 14 SCt 654, 38 L. ed.511; Met- 
calf v, Watertown, 128 U. S. 586, 9 
SCt 173,.32 L: ed. 548; Bronson vy. 
Emmet, etc., Counties, 237 Fed. 212; 
Crystal Springs Land, ete, Co. v. 
Los Angeles, 76 Fed. 148. 

wa , Osborn, -v.' -U: "'S. ~*Banis, 479 
Wheat, (U. S.) 738, 6 Li: -ed. 204; 


St. )}Paul, ete. Rk, Co, va Ste, eau 
CLG RCO OS. Medes. LO CON nha 
[atijgel sig OSC a. 946: 42 L. ed. 
1212]. 


74. The Fair v. Kohler Die, etc., 
Co., 228 U. S, 22; 25, 33 SCt 410; 57 
L. ed. 716; Sawyer v. Concordia 
Fete 12 ' Fed.” 754, <4 “Woods 


“Of course the party who brings 
a suit is master to decide what law 
he will rely upon and therefore does 
determine whether he will bring a 
‘suit arising under’ the patent or 
other law of the United States by 
his declaration or bill. That ques- 
tion cannot depend upon the an- 
Swer, and accordingly jurisdiction 
cannot be conferred by the defence 
even when anticipated and replied 
to in the bill. Devine v. Los An- 
geles,..202° U. S733, 334,’ 26 (SCtrGbe, 
50 Li. ed. 1046. Conversely, when the 
plaintiff bases his cause of action 
upon anactof Congress jurisdiction 
cannot be defeated by a plea deny- 
ing the merits of the claim. It 
might be defeated, no doubt, in a 
case depending on diversity of citi- 
zenship by a plea to the citizenship 
of parties. Interior Constr., etc., Co. 
v. Gibney, 160 U.'S.-217, 219, 16 ‘SCt 
272, 40 L, ed. 401. We are speak- 
ing of a case where jurisdiction is 
incident .to a Federal statutory 
cause of action. Jurisdiction is au- 
thority to decide the case either 
way. Unsuccessful as well as suc- 
cessful suits may be brought upon 
the act, and a decision that a pat- 
ent is bad, whether on the facts or 
the law, is as binding as one that 
it is good. See Fauntleroy v. Lum, 
21.05. 'S..2305 72855) 25) SCH C4 toed. 
ed. 1039. No doubt if it should ap- 
pear that the plaintiff was not really 
relying upon the patent law for his 
allered rights, or if the claim of 
right were frivolous, the case might 
be dismissed. In the former instance 
the suit would not really and, sub- 
stantially involve a _ controversy 
within the jurisdiction of the court, 
Excelsior Wooden-Pipe Co. v. Pacifie 
Bridge Co,,185, Us. 2820 287 288, 22 
SCt 681, 46 L. ed., 910, and in the 
latter the jurisdiction would not be 
denied, except possibly in form. 
Deming y. Carlisle Packing Co;, 226 
U.5S. 102,709, 38 SCt 80," 57 Eivea, 
140. But if the plaintiff really 


makes a substantial claim under an — 


act of Congress there is jurisdiction 
whether the claim ultimately be held 
good or bad.” The Fair v. Kohler 
Die, ete., Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ance of which involves the determination of a fed- 
eral question.”° The jurisdiction must not be a mat- 
ter of mere inference but must appear by distinct 
and positive averments setting forth the cause of 
action according to the rules of good pleading ;7¢ 
not that matters of law must be pleaded as such, 
but that the essential facts averred must show dis- 
tinctly that the suit arises under some federal law.7? 
A mere formal statement that the action arises un- 
der the constitution or laws of the United States 


75. Taylor v. Anderson, 234 U. S. 
74,-34 SCt 724, 58 L. ed. 1218; Den- 
Verov. New. York, Trust Co.,. 229 Ui. 
ibed dy wos) SCly, 65 Uae Die da, ed. ll Olls 
The Fair v. Kohler Die, ete., Co., 228 
Ue Si22,* 33. SCt 1410) 57 L. ed. (716; 


Louisville, etc., . Co. v. Mottley, 
Ph WT 3 SSS A A9 oS 29F SSC 2th 53 
L. ed. 126; Devine vy. Los Angeles, 


202°U. S. 313, 26 SCt 652,50 \L. ed. 
1046; Joy v. St. Louis, 201 U. S. 332, 
26 SCt 478, 50 L. ed. 776; Filhiol v. 
Torney, 194 U. S. 356, 24 SCt_ 698, 
48 L. ed. 1014; Boston, etce., Cons. 
Copper, ete., Min. Co. v. Montana 
Ore Purchasing Co., 188 U. S. 632, 23 
SCt 434, 47 L. ed. 626; Arkansas v. 
Kansas, ete., Coal Co., 183 U. S. 185, 
22 SCt 47, 46 L. ed. 144; Florida 
Cent., ete., R. Co. v. Bell, 176 U. S. 
321, 20 SCt 399, 44 L. ed. 486 [rev 
87 Fed. 369, 31 CCA 9]; Tennessee v. 
Union, ete., Bank, 152 U. S. 454, 14 
SCt 654, 38 L. ed. 511;, Metcalf v. 
Watertown, 128 U. S. 586, 9 SCt 173, 
32 L. ed. 543; Petersborough R. Co. 
v. Boston, ete., R. Co., 239 Fed. 97, 
152 CCA 147; Bronson v. Emmet, 
ete., Counties, 237 Fed. 212; Hare v. 
Birkenfield, 181 Fed. 825, 104 CCA 
835; Kansas City Southern R. Co. v. 
Quigley, 181 Fed. 190; Troxell v. 
Delaware, etc, R. Co., 180 Fed. 871 
[rev on other grounds 183 Fed. 373, 
105 CCA 593 (certiorari den 219 U. 
S. 584, 31 SCt 469, 55 L. ed. 346)1]; 
Barnhart v. Switzler, 179 Fed. 832, 
105 CCA 260; Huff v. Union Nat. 
Bank, 173 Fed. 333; People’s U. s. 
Bank v. Goodwin, 160 Fed. 727; Joy 
v. St. Louis, 122 Fed. 524 [aff 201 
U. Si 332; 26 SCt 478, 50 Li, ed. 776]; 
Peabody Gold Min. Co. v. Gold Hill 
Min. Co., 111 Fed. 817, 49 CCA 6387; 
California Oil, etc., Co. v. Miller, 96 
Fed. 12; Montana Ore-Purchasing Co, 
vy. Boston, etc., Cons. Copper, etc., 
Min. Co., 93 Fed. 274, 35 CCA 1 [aff 
. S. 645, 23 SCt 440, 47 L. ed. 
Fergus Falls v. Fergus Falls 
Water Co., 72 Fed. 873, 19 CCA 2125 
Pacific Gas Impr. Co. v. Ellert, 64 
Fed. 421: Sawyer v. Concordia Par- 
ish, 12 Fed. 754, 4 Woods 273. 

“The contention overlooks repeat- 
ed decisions of this court by which, 
it has become firmly settled that 
whether a case is one arising under 
the Constitution or a law or treaty 
of the United States, in the sense 
of the jurisdictional statute (now 
§ 24, Judicial Code), must be deter- 
mined from what necessarily ap- 
pears in the plaintiff's statement of 
his own claim in the bill or declara-~ 
tion, unaided by anything alleged in 
anticipation of avoidance of defenses 
which it is thought ee eh patente 

interpose.” Taylor v. - 
don! 234 U. S. 74, 75, 34 SCt 724, 58 
L. ed. 1218. 
Allegation constituting FA 

jusage.—An allegation in a a- 
Saint ini ejectment that defendant is 
in possession of the property by di- 
rection of the United States, which 
is not required under the statute to 
state plaintiff's cause of action, is 
mere surplusage, and cannot give a 
federal court jurisdiction on the 
ground that the action is one aris- 
ing under the constitution of the 
United States, by making it appear 
that defendant. holds under a law 
which plaintiff claims to be uncon- 
stitutional. Filhiol v. Torney, 119 
Fed. 974 [aff 194 U. S. 356, 124 SCt 
698, 48 L. ed. 1014]. jie 


76, Blumenstock Bros. 


FEDERAL COURTS 


alleged.78 


stated.” 


visions.®° 


Agency v. Curtis Pub. Co., 252 U. S. 
436, 40 SCt 385, 64 L. ed. 649; Nor- 
ton v. Whiteside, 239 U. S. 144, 36 
SCt 97, 60 L. ed. 186; Hull v. Burr, 
234 U.S. 712, 34 SCt 892, 58 L. ed. 
1557; Shulthis v. McDougal, 225 U. 
S. 561, 32 SCt 704, 56 L. ed. 1205; 
Minnesota v. Northern Securities Co., 
194 U.'S:)48, 24 SCt 598, 48 L. ed. 
870; Bankers’ Mut. Casualty Co. v. 
Minneapolis, ete, R. Co., 192 U. S: 
871, 24 -SCt 325, 48 L. ed. 484; Ar- 
buckie v. Blackburn, 191 U. S. 405, 
24 SCt 148, 48 L. ed. 239; Defiance 
Water Co. v. Defiance, 191 U. 8. 184, 
24 SCt 63, 48 L. ed. 140; Mountain 
View Min., etc., Co. v. McFadden, 
180 U. S. 533, 21 SCt 488, 45 L. ed. 
656; St. Joseph, ete., R. Co. v. Steele, 
167) U.S. 659, 17 SCt 925)-42! Li sed. 


315; Hanford vy. Davies, 163 U. S. 
273, 16 SCt 1051, 41 L. ed. 157; Noyes 


v. Parsons, 245 Fed. 689, 158 CCA 91; 
Seattle Electric Co. v. Seattle, etce., 
R. Co., 185 Fed. 365, 107 CCA 421; 
California Oil, ete., Co. v. Miller, 96 
Fed. 12. 

[a] Allegations held sufficient.— 
Hopkins v. Walker, 244 U. S. 486, 
37 SCt 711, 61 L. ed. 1270; Lancaster 
v. Kathleen Oil Co., 241 U.S; 551, 
36 SCt 711, 60 L. ed. 1161; St. An- 
thony of Padua Roman Catholic 
Church v. Pennsylvania R. Co., 237 
WitSt 575235 'SCt 729, 590. sede 1109s 
North American Cold Storage Co. v. 
Chicago, 211. U: S.’ 306,29 SCt ‘101, 
53 L. ed. 195, 15 AnnCas 276 [mod 
151 Fed. 120]; Cleveland v. Cleve- 
land ‘City. -R: Co., 1194.-U.) Si) 51724 
SCt 756, 48 L. ed. 1102; Pacific Eiec- 
tric R. Co. v. Los Angeles, 194 U. S. 
112, 24 SCt 586, 48 L..ed. 896 [aff 
118 Fed. 746]; Covington,  etc., 
Turnp. Road Co. v. Sandford, 164 U. 
$1578, 17. SCt 198, 41. .L. ed: 560; 
White v. Greenhow, 114 U. S. 307, 
59 SCt 923) 962, 29°. ed. 199 [foll 
Cox v. Gilmer, 88 Fed. 343]; Burr v. 
Columbus, 256 Fed. 261 [aff 249 U. 
S. 415, 39 SCt 354, 63 L. ed. 679, and 
Columbus R., ete, Co. v. Colum- 
bus, 2538 Fed. 499 (aff 249 U. S. 399, 
39 SCt 349, 68 L. ed. 669, 6 ALR 
1648)]; Cobb v. Sertic, 218 Fed, 320, 
134 CCA 116; Photo Drama Motion 
Picture Co. v. Social Uplift Film 
Corp., 213 Fed. 374 [aff 220 Fed. 448, 
137 CCA 42]; Atlantic Coast Line 
R. Co. y. Reaves, 208 Fed. 141, 125 
CCA 599; Howard v. National Tel. 
Co., 182 Fed. 215; Michigan Rail- 
road Tax Cases (28 cases), 138 Fed. 
223 [aff 201 U. S. 245, 26 SCt 459, 50 
L. ed. 744]; Crystal Springs Land, 
ete., Co. v. Los Angeles, 76 Fed. 148. 

[b] Allegations held insufficient. 
—Taylor v. Anderson, 234 U. S. 74, 
84 SCt 724, 58 L. ed. 1218. [aff 197 
Fed, 383]; Louisville, ete, R. Co. v. 
Mottley, 211 U. S; 149, 29 SCt 42, 
Be Cth sd 126 \freviil50“ Med,7:4067; 
Joy v. St. Louis, 201 U. S. 332, 26 
Sct 478, 50 L. ed. 776; Filhiol v. Tor- 
ney, 194 U. S. 356, 24 SCt 698, 48 
L. ed. 1014 [aff 119 Fed. 974]; Min- 
nesota v. Northern Securities Co., 
{1940 1. S048, 24 -SCt 598, 48° Led. 
870; Gloucester Water Supply Coney. 
Gloucester, 193 U. S. 580, 24 SCt 557, 
48 L. ed. 801; Newburyport Water 
Go. v. Newburyport, 193 U.S. 561, 
94 SCt 553, 48 L. ed. 795; Hunting- 
ton v. New York City, 193 U.S. 441, 
94 SCt 505, 48 L. ed. 741; Barney v. 
New York City, 193 U. S. 430, 24 SCt 
502, 48 L.. ed. 737; Underground R. 
Co. v. New York City, 193 U. S. 416, 
24 SCt 494, 48 L. ed. 733; St. Joseph, 


[25 C. J.] 
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is insufficient; the facts showing it to be so must be 
The circumstances out of which the fed- 
eral question arises must be clearly and distinctly 
Where the cause of action arises under 
a federal statute, appropriate allegations of the 
facts are sufficient to confer jurisdiction without 
specially pleading the act or referring to its pro- 
It is not necessary to show in the plead- 
ings what particular clause of the constitution has 
been violated in order to confer jurisdiction of a 


etc., R. Co. v. Steele, 167 U. S. 659, 
17 SCt 925, 42 L. ed. 315 [rev 63 Fed. 
867, 11 CCA 470]; Louis Bergdoll 
Brewing Co. v. Bergdoll Brewing Co., 
218 Fed. 131; Johnston v. Brass 
Goods Mfg. Co., 201 Fed. 368; Tay- 
lor v. Anderson, 197 Fed. 383 [aff 
234 iU. S: 74, °34 SCt.724, 58. Le.ed. 
1218]; National Casket Co. v. New 
York, etc., Casket Co., 185 Fed. 533; 
Kansas City Southern R. Co. v. 
Quigley, 181 Fed. 190; Plaut v. Gor- 
ham Mfg. Co., 174 Fed. 852; Clement 
v. ‘Louisville, ete, RR. Co., 153. Fed. 
979; North American Cold Storage 
Co. v. Chicago, 151 Fed. 120 [mod on 
other grounds 211 U. S. 306, 29 SCt 
101, 53 L. ed. 195, 15 AnnCas 276]; 
Filhiol v. Torney, 119 Fed. 974 [aft 
194 U. S. 356, 24 SCt 698, 48 L. ed. 
1014]; Reliable Incubator, etc., Co. v. 


Stahl, 105 Fed. 663, 44 CCA 
657. 

[c] The averments must be posi- 
tive, (1) and not argumentative. 


Hanford v. Davies, 163 U. S. 273, 16 
SCt 1051, 41 L. ed. 157; Montana Ore- 
Purchasing Co. v. Boston, etc., Cons. 
Copper, etc., Min. Co., 85 Fed. 867, '29 
CCA 462. (2) “It is not enough that 
grounds of jurisdiction other than 
diverse citizenship may be inferred 
argumentatively from the _ Sstate- 
ments in the bill, for jurisdiction 
cannot rest on any ground that is 
not affirmatively and distinctly set 
forth.” Shulthis v. McDougal, 225 
eae 561, 569, 32 SCt 704, 56 L. ed. 
1 - : 

77. Hull v. Burr, 234 U.S. 712, 34 
SCt 892, 58 L. ed. 1557. 

7g, Norton v. Whiteside, 239 U.S. 
144, 36 SCt 97, 60 L. ed. 186; Man- 
hattan R. Co. v. New York City, 18 
Fed. 195; Dowell v. Griswold, 7 F. 
Cas. No. 4,041, 5 Sawy. 39. 

“We are of opinion that an alle- 
gation in the bill that this is a con- 
troversy and a suit of a civil nature 
arising under the Constitution and 
laws of the United States is not 
supported by the facts appearing in 
the bill. The facts alleged must 
show the nature of the suit, and it 
must plainly appear that it arises 
under the Constitution or laws of 
the United States; that is, there 
must be a real and substantial dis- 
pute as to the effect or construction 
of the Constitution or of some law 
of the United States, upon the de- 
termination of which the recovery 
depends.” McCain v. Des Moines, 
174 U. S. 168, 181, 19 SCt 644, 43 L. 
ed. 936. 

79, Harding vy. Illinois, 196 U. S. 
78, 25 SCt 176, 49 L. ed. 394; Han- 
ford v. Davies, 163 U., S. 278, 16 SCt 
1051, 41 L. ed. 157; Colorado Cent. 
Cons... Min. ¢ Gos. vy. WeBurck, 150.0. s; 
138, 14 SCt 35, 37 L. ed. 1030; Ex p. 
Smith, 94 U. S. 455, 24 L..ed. 165; 
Dewey Min. Co. v. Miller, 96 Fed. 1; 
King v. McLean Asylum, 64 Fed. 325, 
12 CCA 139, 26 LRA 784; IHinois 
Cent. R. Co. v. Chicago, etc., R. Co., 
26 Fed, 477. 

80. Everglades Drain. League v. 
Napoleon B. Broward Drain. Dist., 
253 Fed, 246 [app dism 251 U. S. 
567, 40 SCt 219, 64 L. ed. 220]; Clark 
v. Southern Pac, Co., 175 Fed. 122; 
Cound y. Atchison R. Co., 173 Fed. 
527; Crystal Springs Land, etc., Co. 
v. Los Angeles, 76 Fed. 148 [quot 


Bridge Proprietors Passaic, etc, 
Rivers v. Hoboken Land, etc., Co., 
1 ahi (Un. 8.) SLUG ae ee ede 
BN ai: 
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suit as one arising under the constitution.®! Matters 
of which judicial notice must be taken, although 
necessary to the existence of a federal question, need 
not be pleaded.’? But a federal question cannot be 
raised by taking judicial notice of facts not relied 
on and regularly brought into controversy.*3 

F. Averment of Amount in Dispute.** 
Where the amount in dispute is a jurisdictional 
fact,®> it must be made to appear affirmatively on 
the face of the pleadings or elsewhere in the rec- 
Jurisdiction cannot be entertained until this 
It is not necessary that the 
amount in controversy should be alleged in the dec- 


[§ 93] 


ord.®® 
requirement is met.®* 


81. Crystal Springs Land, etc., 
Co. v. Los Angeles, 76 Fed. 148. 
927) In re Dunn, 212° U. Ss 374,229 


SCt 299, 53 L. ed. 558; Walla Walla 
v. Walla Walla Water Co., 172 U. 
S. 1, 19 SCt 77, 43 L. ed. 341; Texas, 
Steyn. Co; v.s Cody, 166 °.. 9S. 3606} 
imo Crs (03, 41) Lived. aie, MNoxth: 
American Cold Storage Co. v. Chi- 
cago, 151 Fed. 120 [mod on other 
grounds 211 U. S. 306, 29 SCt 101, 
53 L. ed. 195, 15 AnnCas 276]. E 

[a] Tllustrations. — (1) A _ bill 
which seeks to enjoin the enforce- 
ment of a city ordinance, and in- 
vokes the jurisdiction of the court 
on the ground that such enforce- 
ment will deprive complainant of its 
property without due process of law 
in violation of the Fourteenth 
Amendment, need not allege that the 
ordinance was enacted under state 
authority where there is a statute of 
the state which confers authority on 
the city to enact such an ordinance, 
since the court is required to take 
judicial notice of such statute, and 
must presume that the city acted 
thereunder. North American Cold 
Storage Co. v. Chicago, 151 Fed. 120 
[mod on other grounds 211 U.S. 306, 
29 SCt 101, 538 L. ed. 195, 15 Ann 
Cas 276]. (2) “To require the plain- 
tiff to aver specifically how the es- 
tablishment of competing water 
works would injure the value of its 
property, or deprive it of the rent 
agreed by the .city to be paid, is to 
demand that it should set forth facts 
of general Knowledge, and within 
the common observation of men. 
That which is patent to any one of 
average understanding need not be 
particularly averred.” Walla Walla 
v. Walla Walla Water Co., 172 U. 
Selmtio to sSCte 21.943 Dieds (3412 

83. Bankers’ Mut. Casualty Co. v. 
Minneapolis, ete., R.Co.,192 U.S. 371, 
383, 24 SCt 325, 48 L. ed. 484 (“The 
averments of the complaint cannot 
be helped out by resort to... ju- 
dicial knowledge”); Arkansas _ v. 
Kansas, etce., Coal Co., 183 U. S. 185, 
190, 22 SCt 47, 46 L. ed. 144. 

“As to judicial knowledge, the 
principle applies ‘that the right of 
a court to act upon what is in point 
of fact known to it must be sub- 
ordinate to those requirements of 
form and orderly communication 
which regulate the mode of bringing 
controversies into court, and of stat- 
ing and conducting them.’ Thayer, 
Ev. ch. VII, 281.’ Arkansas v. Kan- 
sas, ete., Coal Co., supra. 

“The Circuits Court) could _-not 
make plaintiffs’ case other than they 
made it by taking judicial notice of 
facts which they did not choose to 
rely on in their pleading. The aver- 
ments brought no controversy in this 
regard into court, in respect of 
which resort might be had to judicial 
knowledge.” Mountain View Min., 
etc., Co. v. McFadden, 180 U. S. 533, 
585, 21 SCt 488, 45 L. ed. 656 [dist 
Spokane Falls, etc., R. Co. v. Zieg- 
ler, 167 U: Si 65, 17 SCt 728, 42 L. 
ed. 79]. A : 

84. In removal cases see Removal 
of Causes [384 Cye 1230]. 

On appeal or error to supreme 


FEDERAL COURTS 


ord.°* 


court see infra § 201. 
85. See infra § 350. 
erally Courts §§ 47-73. 

86. Chesbrough v. Northern Trust 
Co., 252 U._S. 838, 40 SCt 237; Pinel 
v. Pinel, 240 U. S. 594, 36 SCt. 416, 
60 L. ed. 817; Giles v. Harris, 189 U. 
S. 475, 23 SCt 6389, 47 L. ed. 909; 
North American Transp., ete., Co. v. 
Morrison, 178 U. S. 262, 20 SCt 869, 
44 L. ed. 1061; Blackburn v. Port- 


See also gen- 


land Gold Min. Co., 175 U. S. 571, 
20 SCt 222, 44 L. ed. 276; Dakota 
Bldg., etc. Assoc, v. Price, 169 U. 


S. 45, 18 SCt 251, 42 L. ed. 655; Fish- 
back v. Western Union Tel. Co., 161 
U.S. 96, 16 SCt 506, 40 I. ed. 630; 
Mills v. Green, 159 U. S. 651, 16 SCt 
132, 40 L. ed. 293 (where no notice 
was taken of the absence of an 
averment of the amount in contro- 
versy); Northern Pac. R. Co. v. Wal- 
kerjeak48enU Sans 9d plseSCt 650-137 
L. ed. 494; Lee v. Watson, 1 Wall. 
(U. S.) 337, 17 L. ed. 557; Jamestown 
v. Pennsylvania Gas Co., 263 Fed. 
437; St. Tammany Bank, etc., Co. v. 
Winfield, 263 Fed. 371; Cleveland 
Cliffs Iron Co. v. Kinney, 262 Fed. 
980 [app dism 266 Fed. 888]; Lowe 
v. Pure Oil Co., 260 Fed. 704; New 
York L. Ins. Co. v. Johnson, 255 Fed. 
958, 167 CCA 250; Everglades Drain. 
League v. Napoleon B. Broward 
Drain. Dist., 258 Fed. 246 [app dism 
251 U._S. 567, 40 SCt 219, 64 L. ed. 
220]; Marshall Co. v. Buick Motor 
Co., 251 Fed. 685; Fuerst Bros., etc., 
Co. v. Polasky, 249 Fed. 447, 162 CCA 
13; Federal Wall Paper Co. v. Kemp- 
ner, 244 Fed. 240; Eberhard v. North- 
western Mut. L. Ins. Co., 241 Fed. 
3538, 154 CCA 233; American Sheet, 
etc.,, Co. v. Winzeler, 227 Fed. 321; 
Nolen v. Riechman, 225 Fed. 812; 
Maryland Casualty Co. v. Price, 224 
Fed. 271 [aff 231 Fed. 397, 145 CCA 
391, AnnCas1917B 50]; Texas Gum 
Co. v. Autosales Gum, etc., Co., 219 
Fed. 165, 1385 CCA 63: Orleans-Ken- 
ner Electric R. Co. v. Dunbar, 218 


Fed. 344, 184 CCA 152; National 
Literature Bureau v. Sells, 211 Fed. 
3879; Turner yv. Jackson Lumber 
Co.,, 159 Fed. 926, 87 CCA 106; 
Turner vy. Jackson Lumber Cox 
159 Fed. 923, 87 CCA 103; South- 
ern! wand). etel,on Counc, Johnson, 


156 Fed. 246; Clement v. Louisville, 
ete; R. Co., 153 Fed. 979; Shewalter 
v. Lexington, 143 Fed, 161; Dupree 
v. Leggette, 140 Fed. 776; Harvey 
v. Raleigh, ete., R. Co., 89 Fed. 1155 
Less v. English, 85 Fed. 471, 29 CCA 
275; Donham vy. Springfield Ward- 
ware Co., 62 Fed. 110, 10 CCA 294; 
Fuller v. Montague, 59 Fed, 212, 8 
CCA 100; Edwards v. Bates County, 
55 Fed. 486 [rev on other grounds 
N63 SUL 1S. 7269, 016 SCteI6ie 4 hen weds 
155]; Rich v. Bray, 37 Fed. a3, 02 
LRA 225; Norton v. Brewster, 23 
Fed. 840; Lanning y. Dolph, 14 F. 
Cas. No. 8,073, 4 Wash. C. C. 624. 

MG ye Nolen v. Riechman, 225 Fed. 


Jurisdictional objections see infra 
§ 95 et seq. 

88. Lee Line Steamers v. Robin- 
son, 232 Fed. 417, 418, 146 CCA 411; 
Robinson v. Suburban Brick Co., 127 
'Fed. 804, 806, 62 CCA 484. 


For later cases, developments and changes in the law see cumulative Annotations, 
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laration, bill, or complaint,®® if the fact appears 
from any part of the record,’® or from evidence 
taken in the cause.°° 
pleadings may be supplemented by affidavits show- 
ing the true value or amount in controversy,®! and 
on appeal, if this jurisdictional fact does not appear 
from the record, it may be established by affidavits.92 
A stipulation as to the amount in controversy while 
not binding upon the court °* may be considered in 
connection with other matters appearing in the rec- 
The averment need not be made:in the lan- 
guage of the statute if it fairly imports the neces- 


On motion to dismiss, the 


“It is not essentially necessary 
that the bill should state the amount 
of the matter in controversy, if this 
fact is either manifest from the 
allegations of the bill, or it be made 
to appear in any part of the record. 
The courts go farther than this, and 
permit this jurisdictional fact to be 
established by affidavits, if it ap- 
pears in no part of the record. Carr 
v. Hife, 156 U. S. 494, 15 SCt 427, 39 
L. ed, 508; U. S. v. Trans-Missouri 
Freight Assoc., 166 U. S. 290, 17 SCt 
540, 41 L. ed. 1007; Whiteside v. 
Haselton, 110 U. S. 296, 4 SCt 1, 28 
L. ed: 152; Wilson v. Blair, 119 U. 
S. 387, 7 SCt 230, 80 L. ed. 441; Red 
River Cattle Co. v. Needham, 137 U. 
S. 682, 11 SCt 208, 34 Li. ed. 799. And 
in Rector v. Lipscomb, 141 U. S. 557, 
12 SCt 83, 35 L. ed. 857, the court, 
notwithstanding allegations in the 
record, went into the testimony, and, 
under all the showing presented, 
held that the matter in controversy 
was not within the jurisdictional 
limit, In the case at bar the testi- 
mony showed that the threatened 
damage from the act of the defend- 
ant amounted to many thousands of 
dollars.”’ Robinson v. Suburban 
Brick Co., supra. 

“The answer also alleges that the 
bill does not show upon its face 
that the court has jurisdiction. 
True, the sum or value of the mat- 
ter in dispute is not formally al- 
leged; but it was not absolutely nec- 
essary that it should be. The 
amount could be otherwise shown.” 
Lee Line Steamers v. Robinson, 
supra. 

89. See cases supra note 86. 

90. Pinel v. Pinel, 240 U. S. 594, 
386 SCt 416, 60 L. ed. 817: Citizens’ 
Bank v. Cannon, 164 U. 8. 319, 17 
SCt 89, Al L. ed. 451 (evidence, but 
not conjecture). 

91. Federal Wall 
Kempner, 244 Fed. 240 

92. U. Sas, wd Trans - Missouri 
Freight Assoc., 166 U. S. 290, 17 SCt 
540, 41 Li. ed. 1007; Carr v. Fife, 156 
W587 494) 15, SCti427 13 0elaued: 508; 
Rector v. Lipscomb, 141 U. Ss h5o57, 
12 SCt 83, 35 L. ed. 857; Red River 
Cattle Co. v. Needham, 137 U. S. 632, 
11 SCt 208, 34 L. ea. 799; Talking- 
ton v. Dumbleton, 123 U. S. 745, 8 
SCt 335, 381 L. ed. 313; Wilson’ v. 
Blair, 119 U.S. 387, 7 Sct 230, 30 
L. ed. 441; Zeigler v. Hopkins, 117 
U. S. 683, 6 SCt 919, 29 L: ea. 1019: 
Whiteside v. Haselton, 110 U. S. 296, 
4 SCt 1, 28 L. ed. 152; Richmond v. 
Milwaukee, 21 How. (U. S.) 391, 16 
L. ed. 60. See also infra § 201, 

$3. a. Ss. Vv. 
Freight Assoc., 166 U. 
540, ee ed. 1007. 


Paper Co. v. 


Trans-Missouri 
S. 290, 17 SCt 


94, : Ss. Ve Trans-Missouri 
Freight Assoc., 166 U. §. 290, 310, 
17 SCt 540, 41 L. ed. 1007. 7 

A stipulation between the parties 
as to the amount is not controlling, 
but in the discretion of the court it 
may be regarded in a _ particular 
case, and with reference to the other 
facts appearing in the record as suf- 
ficient proof of the amount in con- 
troversy to sustain the jurisdiction 
of this court.” U.S. vy. Trans-Mis- 


Same title, page and note number, 


> 


§§ 93-94] 
sary jurisdictional amount. 


are not sufficient. 


souri Freight 
also infra § 201. 
95. Blackburn v. Portland Gold 
Min. Co., 175 U.S: 571, 20 SCt 222, 
44 L. ed. 276; Scott v. Donald, 165 
U.S, 107, 17, SCt-262, 41 Ti’ ed. 648); 
Lee Line Steamers v. Robinson, 232 
Fed. 417, 146 CCA 411; Pine v. New 
York City, 103 Fed. 337 [aff 112 Fed. 
98, 50 CCA 145 (rev on other grounds 


Assoc., supra. See 


185 U. S.:93, 22 SCt 592, 46 L. ed. 
820)]; Harvey v. Raleigh, ete. R. 
Co.yeso meds 115; ‘Butchers’ oietc:, 


Stock-Yards Co. v. Louisville, ete., R. 
Co., 67 Fed. 35, 14 CCA 290; Clapp 
v. Spokane, 53 Fed. 515. 

[a] Sufficiency of averments.— 
(1) Where in a suit to restrain 
unlawful competition complainant 
prayed for an injunction and for fifty 
thousand dollars damages, the bill 
was insufficient to show federal jur- 
isdiction for failure to allege that 
the value of the injunction exceeded 
three thousand dollars. National 
Literature Bureau v. Sells, 211 Fed. 
379. (2) A bill filed in a federal 
court by several landowners, to en- 
join the maintenance of an alleged 
nuisance by obstructing a stream 
and causing it to overflow upon the 
jlands of complainants must clearly 
show that the amount of damage to 
each complainant is sufficient to give 
the court jurisdiction. Hagge ‘v. 
Kansas City Southern R. Co., 104 
Fed. 391. (3) “The only allegation 
there found upon the subject of the 
amount involved is that it is ‘great- 
er than two thousand ($2,000) dol- 
lars.’ This, of course, is not in ac- 
cordance with the requirement that 
the matter in controversy must ex- 
ceed, exclusive of interest and costs, 
‘the sum or value of three thousand 
_ dollars’ (section 24, Judicial Code). 
Nolen v. Riechman, 225 Fed. 812, 816. 
(4) “We are not impressed by the 
criticism that the amount, instead 
of the matter, in dispute is alleged 
to have exceeded two thousand dol- 
lars. The meaning of such an al- 
legation is clear, and in the absence 
of any traverse thereof, and of any 
pretence that, in point of fact, the 
matter in dispute did not exceed the 
sum or value of two thousand dol- 
lars, we think that the record fairly 
imports the necessary jurisdictional 
amount.” Blackburn v. Portland 
Gold Min. Co., 175 U. S. 571, 574, 20 
SCt 222, 44 L. ed. 276. (5) In an ac- 
fion under Rev. St. § 1979 (Comp. St. 
[1901] p 1262 to recover damages 
for depriving plaintiff of rights se- 
cured to him by the constitution and 
laws of the United States under 
statute or law, 
plaintiff ee 
that defendants acted maliciously, 
and a failure to 


mages are recoverable, 
ey Ne the action is not within 
the jurisdiction of a federal court. 
Brickhouse v. Brooks, 165 Fed. 534. 
96, National Literature Bureau v. 
Sells, 211 Fed. 379; Dupree v. Leg- 
gette, 140 Fed. 776; Hagge v. Kan- 
sas City Southern R. Co., 104 Fed. 391. 
97. Less v. English, 85 Fed. 471, 


“29 COA. 278. sae ed 
5 ee supra tists 
39 Bowden vy. Burnham, 59 Fed. 


52, 8 CCA 248 (holding, however, that 
es BS in an amended complaint 
relates back in point of time to the 
date when the original_was filed); 
Carrick v. Landman, 20 Fed. 209. 
1. See Courts §§ 47-73. 
2. See also Equity §§ 325, 326. 
3. Springstead Vv. Crawfordsville 


s Argumentative and 
inferential averments,®® or mere conclusions of law,*7 
re As in the case of other juris- 
dictional averments,°®> the averment must relate 
to the time of the commencement of the suit.°® 
rules for determining the amount really in dispute 
have been discussed elsewhere in this work.? 
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[§ 94] 
Defects.2 


The 


State. Bank, 7.231 9. Us .s-0 O41, 04 
SCt_ 195, 58 L. ed. 354; Howard v. 
De Cordova, 177 U. S. 609, 20 SCt 817, 
44 LL. ed. 908; Great Southern Fire- 
proof Hotel Co. v. Jones, 177 U. S. 
449, 20 SCt 690, 44 L. ed. 482 [rev 
86 Fed. 370, 30 CCA 108]; King Iron 
Bridge, ete., Co. v. Otoe County, 120 
We S225, SCt,.552, 380° TE. “ed. 623; 
Cleveland Cliffs Iron Co. v. Kinney, 
262 Fed. 980 [app dism 266 Fed. 
888]; Swayne v. Barsch, 226 Fed. 
581, 141 CCA 337; Atchison, etc.,. R. 
Co. v. Gilliland, 193 Fed. 608, 113 
CCA 476; McEldowney v. Card, 193 
Fed. 475; Klein v. Guaranty, etc., Co., 
166 Fed. 365 [aff 178 Fed. 689, 102 
CCA 189, 29 LRANS 626]; Baglin v. 
Title Guaranty, ete. Co., 166 Fed. 
356 [aff 178 Fed. 682, 102 CCA 182]; 
Crosby v. Cuba R. Co., 158 Fed. 144 
[aff 170 Fed. 369, 95 CCA 539 (rev 
on other grounds 222 U. S. 473, 32 
S€t’' 132; 56° L.) ed. 274, 38 LRANS 
40)]; Cochran yv. Pittsburg, ete. R. 
Co., 150 Fed. 682; Muller v. Chicago, 
ete., R. Co., 149 Fed. 939; Kansas 
City Southern R. Co, v. Prunty, 133 
Fed. 18, 66 CCA 1638 [certiorari den 
197 Os S2e6 23.025 (SCHlT090) 49 pi ed. 
911]; Stockwell v. Boston, ete, R. 
Co., 131 Fed. 153; Lownsdale_ v. 
Gray’s Harbor Boom Co., 117 Fed. 
983; Pacific Mut. L. Ins. Co. v. Tomp- 
kins, 102. Wed. 539,) 42° CCA 488, 
Grove v, Grove, 93 Fed. 865; Brigel 
v. Tug River Coal, etc., Co., 73 Fed. 
13 [aff 86 Fed. 818, 30 CCA 415]; 
Baltimore, etc., R. Co. v. McLaugh- 
lin, 73 Fed. 519, 19 CCA 551; Maddox 


v. Thorn, 60 Fed. 217, 8 CCA 574; 
Bowden v. Burnham, 59 Fed. 752, 8 
CCA 248; Carlsbad vy. Tibbetts, 51 


Fed. 852; Betzoldt v. American Ins. 
Co., 47 Fed. 705; Hudson v. Bishop, 
38 Fed. 680; Imperial Refining Co. v. 
Wyman, 38 Fed. 574, 3 LRA 503; 
Bargh v. Page, 2 F. Cas. No. 980, 4 
McLean 10; Bayerque v. Haley, 2 F. 
Cas, No. 1,135, McAll. 97; Dodge v. 
Perkins, 7 F. Cas. No. 3,954, 4 Mason 
4385; Donaldson v. Hazen, 7 F. Cas. 
No. 3,984, Hempst. 423; Fisher v. 
Rutherford, 9 F. Cas. No. 4,823, 
Baldw. 188; Greeley v. Smith, 10 F. 
No. 5,747, 3 Story _76; Hilliard v. Bre- 
voort, 12 F. Cas. No. 6,505, 4 McLean 
24; Kelsey v. Pennsylvania R. Ce;,-14 
F.’ Cas. No. 7,679, 14 Blatchf. 89; 
Ketchum v. Driggs, 14 F. Cas. No. 
7,735, 6 McLean 13; Leavitt v. Cowles, 
15 F. Cas. No. 8,171, 2 McLean 491; 
Rogers v. Linn, 20 F. Cas. No. 12,015, 
3 McLean 126; Sneigle v. Meredith, 
92 F. Cas. No. 13,227, 4 Biss. 120; 
Weller v. Hanaur, 10 Pa. Dist. 123. 
[a] Amount in controversy.—An 
amendment so as to show diversity 
of citizenship is properly allowed, 
although, since the commencement of 
the action and before the amend- 
ment, the statute has changed the 
amount which must be in contro- 
versy to give the federal court jur- 
isdiction, so that if the action were 
commenced at the time when the 
amendment is sought the court 
would be without jurisdiction. Spring- 
stead v. Crawfordsville State Bank, 
231 U. S. 541, 34 SCt 195, 58 L. ed. 354. 
[b] Citizenship at the time of the 
commencement of the action should 
be alleged in the amended pleading. 
ee supra § 85. 
x [ce] Dnete the bill has been 
amended on complainant’s motion, 
and not under compulsion of an order, 
the question whether the necessary 
diversity of citizenship to give the 
federal court jurisdiction is stated 
must be determined from the bill as 
amended. Patterson v. Delaware, 
etc., Co., 251 Fed. 255, 168 CCA 411. 
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G. Amendment to Cure Omissions or 
The absence or insufficiency of jurisdic- 
tional averments as to the citizenship,? residence,* 
or alienage > of the parties, or in respect of a fed- 
eral question involved,® or as to the amount in dis- 
pute,’ may be cured by amendment in the court where 
the suit is instituted,® at any stage of the cause,® 


4, Pacific’ Mut, Li 7 Insi Co.) tv: 
Tompkins, 101 Fed. 539, 41 CCA 488; 
Harvey v. Richmond, etc., R. Co., 64 
Fed, 19; Laskey v. Newtown Min. 
Co., 56 Fed. 628, 50 Fed. 634. 

5. Jennes v, Landes, 84 Fed. 73; 
Rondot v. Rogers Tp., 79 Fed. 676, 
25 CCA 145; Grand Trunk R. Co. v. 
Tennant, 66 Fed. 922, 14 CCA 190; 
Carlsbad v. Tibbetts, 51 Fed. 852; 
Betzoldt v. American Ins. Co., 47 
Fed. 705; Michaelson v. Denison, 17 
F. Cas. No. 9,528, Brunn. Coll. Cas. 
63, 3 Day (Conn.) 294. 

6 Walla Walla v. Walla Walla 
Water aCos iii Amalie Sanit teal Om Une at 
43 L. ed. 341; Montana Ore-Purchas- 
ing Co. v. Boston, ete., Cons. Copper, 
etc., Min. Co., 93 Fed. 274, 35 CCA 
1 [aff 188 U. S. 645, 23 SCt 440, 47 
L. ed. 634]; Rae v. Grand Trunk R. 
Co., 14 Fed. 401. 

7. Giles v. Harris, 189 U. S. 475, 
23 SCt 639, 47 L. ed. 909; Northern 
Pac. R. Co. v. Walker, 148 U. S. 391, 
13 SCt 650, 37 L. ed. 494; National 
Literature Bureau v. Sells, 211 Fed. 
379; Williams v. Molther, 198 Fed. 
460, 117 CCA 220; Bowden v. Burn- 
ham, 59 Fed. 752, 8 CCA 248; Fuller 
v. Montague, 59 Fed. 212, 8 CCA 100; 
Lanning v. Dolph, 14 F. Cas. No. 
8,078, 4 Wash. C. C. 624. 

[a] Leave to amend should be 
granted, instead of dismissing the 
bill, unless it clearly appears that 
the amount in controversy is less 
than that required by statute. Na- 
tional Literature Bureau v. Sells, 211 
Fed. 379. 

{b] An amendment will not be 
permittsd (1) or given effect, when 
made colorably for the purpose of 
bringing the case within the appel- 
late jurisdiction of the supreme 
court. Bowman vy. Chicago, etc., R. 
Covet). Oi Si GL iGe SCuLo eh 2 oie: 
ed. 502; Lee v. Watson, 1 Wall. (U. 
S.) 337, 17.-L.: ed: 557. | -(2).,But,an 
amendment may be permitted so as 
to bring the case within the appel- 
late jurisdiction where it does not 
appear to be in fraud of the juris- 
diction of the court. Davis v. Kan- 
sas City, etc., R. Co., 32 Fed, 863. 

8. See cases supra notes 3-6. 

9% U.S. Rev. St. § 954; Howard v. 
De Cordova, 177 U. S. 609, 20 SCt 817, 
44 L. ed. 908; Montana Ore-Purchas- 
ing Co. v. Boston, etc., Cons. Copper, 
ete., Min. Co., 93 Fed. 277, 35 CCA 1; 
Grand Trunk R. Co. v. Tennant, 66 
Fed. 922, 14 CCA 190; Maddox v. 
Thorn, 60 Fed. 217, 8 CCA 574; Bow- 
den v. Burnham, 59 Fed. 752, 8 CCA 
248; Carlsbad v. Tibbetts, 51 Fed. 
852; Fisher v. Rutherford, 9 F. Cas. 
No. 4,823, Baldw. 188; Lanning y. 
Dolph, 14 F. Cas. No. 8,078, 4 Wash. 
C. C, 624. 

[a] Where a demurrer had been 
sustained because of an insufficient 
averment of diversity of citizenship 
on which jurisdiction depended, 
plaintiff was entitled to amend the 
writ to show diversity of citizenship 
according to the fact. Stockwell v. 
Boston, ete., R. Col, 131 Fed. 153. 

[b] After trial on merits.—An ob- 
jection that plaintiff was only a 
nominal party, and that the real 
party in interest did not have the 
requisite citizenship to give the 
court jurisdiction, was a_ defect 
which might be remedied by amend- 
ment after a trial on the merits by 
amending the record so as to recite 
that the suit was by plaintiff to the 
use of the real party in interest, and 
by inserting proper averments of 
his citizenship. Baglin v. Title 
Guaranty, ete., Co., 166 Fed. 356 [aff 
178 Fed. 682, 102 CCA 182]. To same 
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upon proper terms;’° and if the amended plead- 
ing is still insufficient, a further amendment is 
Plaintiff may amend by striking out 
or transposing parties whose presence on the record 
as the suit was brought would oust the jurisdiction 
These amendments cannot be al- 
lowed in the circuit court of appeals,!? or the su- 
preme court,’* except by consent of both parties, 
and except as provided by the act of March 3, 1915,1¢ 
which made jurisdictional averments of diverse citi- 


allowable.14 


of the court.12 


effect Klein v. Title Guaranty, etc., 
Co., 166 Fed. 365 [aff 178 Fed. 689, 
102 CCA 189, 29 LRANS 620]. 

[ec] After verdict.—Atchison, etc., 
R. Co. v. Gilliland, 193 Fed. 608, 113 
CCA 476; McEldowney v. Card, 193 
Fed. 475; Crosby v. Cuba R. Co., 158 
Fed. 144 [aff 170 Fed. 369, 95 CCA 
5389 (rev on other grounds 222 U. S. 
473, 32 SCt. 132, 56 L. ed. 274, 38 
LRANS 40)]; Fitchburg R. Co. v. 
Nichols, 85 Fed. 869, 29 CCA 464. 

[d] After judgment. — McEidow- 
ney v. Card, 193 Fed. 475. 

Under act of 1915 see infra note 17. 

10. U. S. Rev. St. § 954 (author- 
izing the court to allow amendments 
“apon such conditions as it shall in 
its discretion and by its rules pre- 
seribe’”’); Carlsbad v. Tibbetts, 51 Fed. 
852 (where the court ordered a dis- 
missal of the bill unless plaintiff 
should amend and pay taxable costs 
up to that time); Houston vy. Filer, 
ete., Co., 104 Fed. 1638, 48 CCA 457 
(where the circuit court of appeals, 
upon reversing for want of jurisdic- 
tion, directed the court’ below to al- 
low an amendment by plaintiff ‘on 
payment of the costs of the trial 
had”); Michaelson vy. Denison, 17 F. 
Cas.: No. 93523, Brunn. Col. Gas, 63, 
3 Day (Conn.) 294 (where costs were 
imposed); Greeley vy. Smith, 10 F. 
Cas. No. 5,747, 3 Story 76 (imposing 
only the costs of the term). 

11. Laskey v. Newtown Min. Co., 
56 Fed. 628. 

12. Anderson v. Watts, 138 U. S. 
694, 11 SCt 449, 34 L. ed. 1078; Con- 
nolly v. Taylor, 2 Pet, (U. S.) 556, 
7 L. ed. 518; Thomas vy. Anderson, 
223 Fed. 41, 188 CCA 405; Riggs v. 
Brown, 172 Fed. 687; Mathieson v. 
Craven, 164 Fed. 471; Grove v. Grove, 
93 Fed. 865; Greeley v. Smith, 10 F. 
Cas. No. 5,747, 3 Story 76. See also 
Equity. § 355. 

[a] Proceedings for amendment. 
—The power of a federal court of 
equity to allow the amendment ef a 
bill by changing the parties to give 
the court jurisdiction, and the pro- 
priety of exercising such power if 
it exists, should only be determined 
on a formal application and due no- 
tice and hearing. Riggs v. Brown, 
172 Fed. 637. 

13. Thomas v. Anderson, 223 Fed. 
41, 1388 CCA 405; Grove v. Grove, 93 
Fed. 865; Preferred Acc. Ins. Co. v. 
Barker, 88 Fed. 814, 32 CCA 124; 
Fitchburg R. Co. v. Nichols, 85 Fed. 
869, 29 CCA 464; Rondot vy. Rogers 
Rp; wor Bed. 626,825 -CCA. 1463). St. 
Louis, etc. R. Co. v. Newcom, 56 
Fed. 951, 6 CCA 172. 

14. Denny v. Pironi, 141 U. S. 121, 
11 SCt 966, 35 L. ed. 657; Cameron y. 
Hodges, 127.U. S.322, 8 SCt 1154, 32 
L. ed. 182; Johnson y. Christian, 125 
U. S. 642, 8 SCt 989, 31 L. ed: 820; 
Continental L. Ins. Co. v. Rhoads, 119 
WeS.237, 7 SC 193.7 36° 1k edsis80. 

[a] Affidavits in supreme court.— 
“We have considered the application 
_of Hodges, the defendant in error, 
to supply the want of averments in 
regard to the citizenship of the com- 
plainants in this suit. The difficulty 
here, however, does not relate to the 
jurisdiction of this court, in regard 
to which evidence by affidavit has 
sometimes been received where the 
defect was as to the amount in con- 
troversy, and perhaps in relation to 
some other point. The jurisdiction 
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of this court in the present case is 
undoubted but, as the previous re- 
marks in this opinion show, the Cir- 
cuit Court never had jurisdiction of 
it; and while we may be authorized 
to reverse the decree so rendered we 
have no power to amend the record 
so as to give jurisdiction to that 
court by proceedings here, The case 
in this court must be tried upon the 
record made in the Circuit Court. 
In this instance there has been a 
removal from a tribunal of a state 
into a Circuit Court of the United 
States, and there is no precedent 
known to us which authorizes an 
amendment to be made, even in the 
Circuit Court, by which grounds of 
jurisdiction may be made to appear 
which were not presented to the 
state court on the motion for re- 
moval.” Cameron vy. Hodges, 127 U. 
S. 322, 325, 8 SCt 1154, 32 L. ed. 132. 
As to showing jurisdictional amount 
by affidavit on appeal see supra § 93. 

15. Kennedy vy. Georgia Bank, 8 
How?) (W'S) 5&6, 2125 ucpeds. 209° 
Fletcher v. Peck, 6-Cranch (U. S.) 87, 
3 L. ed. 162; Hodgson vy. Bowerbank, 
5 Cranch (U._S.) 303, 3 L. ed. 108; 
Fred Macey Co. v. Macey, 135 Fed. 
725, 68 CCA 363; Fitchburg R. Co. v. 
Nichols, 85 Fed. 869, 29 CCA 464; U.S. 
v. Hopewell, 51 Fed. 798, 2 CCA 510. 

[a] Amendments on appeal by 
consent.—‘After the question of the 
jurisdiction of the Circuit Court had 
been made by the court, counsel filed 
a stipulation by which it was agreed 
that the original bill should be so 
amended as to aver that each and 
every member of the complainant as- 
sociation at the time of the filing 
of the bill was, and now is, a citizen 
of a state of the United States, 
When the matter is one amendable 
in the court below, and the parties 
agree to the amendment being made 
in this court, it is within the power 
of the court to allow such amend- 
ment without sending the case back 
to have the amendment made. In 
Fletcher v. Peck, 6 Cranch (U. S.) 
87, 127, 3 L. ed. 162, and Kennedy 
v. Georgia Bank, 8 How. 586, 611, 12 
L. ed. 1209, amendments by consent 
were allowed, the matter being 
amendable in the court belaw. In 
Udall v. Ohio, 17 How. 17, 15 L. ed. 
42, the amendment of a libel was re- 
fused. Gates v, Goodloe, 101 U. S. 
612, 25 L. ed. 895, and Adams v. 
Johnson, 107 U. S. 251, 27 L. ed. 386, 
presented questions concerning the 
substitution of one plaintiff in error 
for another. In U. §S. v, Hopewell, 
51 Fed. 798, 2 CCA 510, there was 
presented the question as to the cir- 
cumstance under which an appellate 
court may allow an amendment., The 
opinion was by Justice Gray, for the 
First Circuit Court of Appeals. That 
great judge said: ‘When any ques- 
tion is made as to the allowance of 
such an amendment, the usual and 
proper practice is to remand the case 
to the Circuit Court to deal with 
that question. But when, as in this 
case, the parties agree to the amend- 
ment, and to facts which justify and 
require it, the amendment may be 
made in the appellate court.’.” Fred 
Macey Co. v. Macey, 135 Fed. 725, 
729, 68 CCA 368. 

16, 388 St. at L. 956, Jud. Code § 274c, 

17. See cases infra this note. 

[a] Construction and application 


> hedge Bo  , 


zenship, actually existing but defectively alleged, 
amendable ‘‘at any stage of the proceedings and 
in the appellate court upon such terms as the court 
may impose, so as to show on the reeord such di- 
verse citizenship and jurisdiction.’? 17 
versal of the judgment or decree for want of juris- 
diction, the court below will be directed or author- 
ized to allow an amendment,'® or will be left to ex- 
ercise its discretion in the matter,1® unless the rec- 
ord shows that an amendment would not accord with 


But on re- 


of statute.—(1) Where it appears 
from the record that diversity of 
citizenship does in fact exist, an 
amendment which would be sufficient 
in form will be allowed as of course 
at any stage of the proceedings. 
Cleveland Cliffs Iron Co. v. Kinney, 
262 Fed. 980 [app dism 266 Fed, 888]. 
(2) Where defendant’s, but not 
plaintiff's, citizenship was alleged, 
plaintiff on appeal was given time 
in which to file the necessary amend- 
ment. Swayne v. Barsch, 226 Fed. 
581, 141 CCA 337. (3) The appel- 
late court cannot permit the amend- 
ment of the pleadings and dismissal 
as to parties, so as to retain juris- 
diction, since their function is super- 
visory_and corrective, and Jud. Code 
(Act, March,.3; 1911, [36 SS at ta 
1087 c¢ 231]) § 274c, as added by 
the act of March 8, 1915, allowing 
such courts to permit amendments in 
case of an existing diversity of citi- 
zenship defectively alleged, does not 
authorize them to permit a dismissal 
of an unnecessary party to retain 
jurisdiction. Thomas vy. Anderson, 
223 Fed. 41, 188 CCA 405. 

18. Howard y. De Cordova, 177 
U. S, 609, 20 SCt 817, 44 L. ed- 908: 
Great Southern Fireproof Hotel Co. 
v. Jones, 177 U. S. 449, 20 SCt. 690, 
44 L. ed. 482; Stuart v. Haston, 156 
U.S. 46, 15 SCt 268, 39 L. ed. 341; 
Roberts v. Lewis, 144 U. S. 653, 12 
SCt 781, .86 L. ed.. 579; Denny v. 
Pironi, 141 U. S. 121, 11 SCt 966, 35 
L. ed. 657; Johnson v, Christian, 125 
U.S. 642, 8 SCt 989, 31 L. ed. 820: 
Halsted v. Buster, 119 U. §. 341, 7 
SCt 276, 30 L. ed. 462; Continental 
L, Ins. Co. v. Rhoads, 119 U. §. 237, 
7 SCt 193, 30 L. ed. 380; Robertson 
v. Cease, 97 U. S. 
Morgan v. Gay, 
22 L. ed. 100; Gaylords vy. Kelshaw, 1 
Wall, 


Tp., 79 Fed. 676, 25 CCA 145; Hunt 
v. Howes, 74 
Benjamin v, 
ve a 
app dism 169 U. S. 161, 18 SCt 298, 
42 L. ed. 700)]; Tug River Coal, ete., 
Co. v. Brigel, 67 Fed. 625, 14 CCA 
577; American Sugar Refining Co. v. 
Tatum, 60 Fed. 514, 9 CCAM TON 
American Sugar Refining -Co.  v. 
Johnson, 60 Fed. 503, 9 CCA. TT10: 
Texas, etc., R. Co. v. Rogers, 57 Fed. 
378, 6 CCA 403; Tinsley v. Hootj53 
Fed. | 682,. 3. CGA’ 612: Carnegie v. 
Hulbert, 53 Fed. 10, 3 CCA 391. 

[a] Remand for purpose of mak- 
ing jurisdiction apparent.— Where it 
was not shown by the record 
whether the land in controversy was 
in the northern or southern district 
of California the judgment was re- 
versed and the case was remanded 
for the purpose of making jurisdic- 
tion apparent and for the correction 
of other matters of form or sub- 
Stance. Cervantes v. U. S., 16 How. 
(U. S.)_ 619, 14-L. ed. 1083, 

19. Great Southern Fireproof 
Hotel Co. v. Jones, 177 U. 8. 449, 20 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 94 


i 


A 


8§ 94-95] 


the facts.2° 


tion.?2 


Discretion of court. The allowance of an amend- 


Such amendments relate back to the 
time when the original pleading was filed 24 except 
when the language used precludes such a construc- 
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is within the discretion of the court.?* 
absence of any contra equity, it is the duty of the 
court to permit the amendment.?4 
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But in the 


An amendment 


bringing in a new party whose presence would oust 


ment with respect to the allegations of citizenship 


VI. JURISDICTIONAL OBJECTIONS 2 


_ [§ 95] A. In General. Where a case is not with- 
in the general federal jurisdiction, such want of 
jurisdiction is fatal at every stage?’ and cannot be 


SCt 690, 44 L. ed. 482; Metcalf v. 
Watertown, 128 U. S. 586, 9 SCt 173, 
32 Iu. ed. 543; Menard v. Goggan, 121 
U. S. 253, 7 SCt 873, 30 L, ed. 914; 
Continental L. Ins. Co. v. Rhoads, 
PLO Bisa 2 Osan ho Otad oe, 600 La eds 
380; McEldowney v. Card, 193 Fed. 
475; Montana Ore-Purchasing Co, v. 
Boston, etc., Cons. Copper, etc., Min. 
Co... 85 ‘Wed. 86%,. 29)" COA” 4625 St: 
Louis, etc. R. Co. v. Newcom, 56 
Fed. 951, 6 CCA 172. 

20. Fred Macey Co. v. Macey, 135 
Fed. 725, 68 CCA 363; Less v. Eng- 
lish, 85 Fed. 471, 29 CCA 275 (where 
a decree was reversed because the 
amount in dispute as shown by the 
bill was insufficient, and the court 
pelow was explicitly directed to dis- 
miss the bill, evidently for the rea- 
son that the record showed that the 
amount could not truthfully be in- 
ereased by amendment). See also 
the order of the court in Florida Cent. 
ete., R. Co. v. Bell, 176 U. S.. 321, 20 
Sct 399, 44 L. ed. 486; Susquehanna, 
etc., R., ete, Co. v. Blatchford, 11 
Wall. (U. S.) 172, 20 L. ed. 179; Mon- 
tana Ore-Purchasing Co. v. Boston, 
ete., Cons. Copper, etc., Min. Co., 93 
Fed. 274, 35 CCA 1 [aff 188 U. S. 645, 
23 SCt 440, 47 L. ed. 634]; Fergus 
Falls v. Fergus Falls Water Co., 72 
Fed. 873,.19 CCA 212. 

21. Baltimore, ete., R. Co. v. Mc- 
Laughlin, 73 Fed. 519, 19 CCA bobs 
Brigel v. Tug River Coal, etc., R. 
CGo., 73 Fed. 13 [aff 86 Fed. 818, 30 
CCA 415]; Grand Trunk R. Co. Vv. 
Tennant, 66 Fed. 922, 14 CCA 190; 
Bowden v. Burnham, 59 Fed. 752, 8 
CCA 248. f 

22, Laskey v. Newtown Min. Co., 
56 Fed. 628. 

{a] Sufficiency of amendment.— 
In amending care should be taken to 
frame the allegation so as to refer 
it to the time when the suit was 
commenced, not merely to the time 
of filing the amendment. Laskey v. 


Newtown Min. Co., 56 Fed. 628. See 
see also supra §§ 85, 89, 91, 93. 
23. Pacific Mut. L. Ins. Co. V. 


Tompkins, 101 Fed. 539, 41 CCA 488 
(amendment to a declaration, 
changing allegation as to the citi- 
zenship of plaintiff to conform to 


writ). 
[a] Review of exercise of discre- 
tion.—(1) The allowance of an 


amendment is not reviewable on ap- 
neal or error (Pacific Mut. L. Ins. 
Co. v. Tompkins, 101 Fed. 589, 41 
CCA 488), (2) except perhaps for 
an abuse of discretion (Maddox v. 
Thorn, 60 Fed. 217, 8 CCA 574). 

24, Howard v. De Cordova, nly Oe OF 
S. 609, 20 SCt 817, 44 L. ed. 908. 

[a] Duty to allow amendment.— 
(1) “It was not only within the 
power but the duty of the court, on 
its attention being called to the fact, 
to have allowed such an amendment 
to be made.” Howard v. De Cordova, 
177 U. S. 609, 614, 20 SCt 817, 44 L. 
ed. 908. (2) The court will permit 
an amendment as a matter of course 
of a defective averment of citizen- 
ship. Betzoldt v. American Ins. Co., 
47 Bed. 705; Hilliard v. Brevoort, 12 
F. Cas. No. 6,505, 4 McLean 24. (3) 
The court declined to allow an 
amendment for the purpose of show- 
ing a federal question where the 
proposed amendment would have 
been demurrable. Rae _ Vv. Grand 
Trunk R. Co., 14 Fed. 401. 


tion.?° 


[b] Amendment useless. — Where 
the pleading was otherwise fatally 
defective, an amendment of the al- 
legation of citizenship is useless. 
Van Horn v. Kittitas County, 112 
Meds is 

25. Delaware, etc, R. Co, v. Jer- 
sey City, 168 Fed. 128. 

As See generally Courts §§ 143-— 

27. Chicago, etc., R. Co. v. Wil- 
lard, 220 U. S. 418, 31 SCt 460, 55 
L. ed. 521; Steigleder v. McQuesten, 
198. U8 Si0L4B 425 SCt 616, 49° L. ed. 
986; Thomas v. Ohio State Univ., 
£957 U-3S2 207, (25vSCta24.149 5. ed. 
160; Robinson v. Anderson, 121 U. 
S. (522,09 % S€t. 1011, 130), Li...ed, 1021; 
Ayers v. Watson, 113 U. S. 594, 5 
SCt 641, 28 L. ed. 1093; Williams v. 
Nottawa Tp., 104 U. S. 209, 26 L. 
ed. 719; Odell v. F. C. Farnsworth 
Co., 257 Fed. 101 [aff 250 U. S. 501, 
39 SCt 516, 63 L. ed. 1111]; Devost 
v. Twin State Gas, etc., Co., 250 Fei. 
349, 162 CCA 419; Lewicki v. Wiardi, 
213 Fed. 647; Atchison, ete., R. Ca. 
v. Frederickson, 177 Fed. 206, 101 
CCA 876; McGilvra v. Ross, 164 Fed. 
604, 90 CCA 398 [rev on other 
grounds 215 U. S. 70, 30 SCt 27, 54 
L. ed. 95]; Kreider v. Cole, 149 Fed. 
647, 79 CCA 339 [rev 140 Fed. 944]; 
Fuller v. Metropolitan L. Ins. Co., 
37 Fed. 163; Vannerson v. Leverett, 
31 Fed. 876; Eaton v, Calhoun, 15 
Fed. 155, 2 Flipp. 593; Spring v. Do- 
mestic Sewing Mach. Co., 13 Fed. 
446; Stanley v. Albany County, 5 
Fed. 254; McCloskey v. Cobb, 15 F. 
Cas. No. 8,702, 2 Bond 16; Goenaga 
v. Quiros, 5. Porto Rico Fed. 554. See 
also cases infra note 30. 

“A question of jurisdiction is fun- 
damental and underlies all other 
questions arising in the ceurse of a 
litigation. Such a question may be 
raised at any time, in any mode, and 
at any stage, as every step taken in 
the progress of a cause _is an as- 
sertion of jurisdiction, and the court 
may, of its own motion, make the 
objection or institute such investi- 
zation as may be necessary to es- 
tablish or defeat it. This is espe- 
cially true of the federal courts, as 
being courts of limited or statutory 
jurisdiction.” Kreider v. Cole, 149 
Fed. 647, 649, 79 CCA 339. 

[a] Gounsel should be alert to 
discover the defect and take the ob- 
jection in limine or at some other 
stage of the case in the circuit court, 
since his negligence in that behalf 
may result in an award against him 
of the costs of appellate proceedings. 
Hunt v. Howes, 74 Fed. 657, 21 CCA 
356; Tug River Coal, ete., Cos. (Ve 
Brigel, 67 Fed. 625, 14 CCA: 67%, 10 
Fed. 647, 17 CCA 367. 

[b] Setting aside judgment to in- 
quire into jurisdiction ——Where a de- 
fendant after verdict and judgment 
for the first time raises the ques- 
tion of jurisdiction, on the ground 
that there was no evidence to sup- 
port the jurisdictional allegations of 
plaintiff's pleading, which were put 
in issue by a general denial, it is 
competent for the court to set aside 
the judgment for the purpose of in- 
quiring into the question, — either 
with or without a jury_as it may 
see fit: and unless it shall appear 
from the evidence adduced or from 
the record that it is without juris- 
diction, it may reénter the judgment 


jurisdiction is properly denied.?® 


cured by consent of parties,?8 or by waiver of objec- 
‘Where such objection is presented by the 
record, it must be considered and determined by the 


on the verdict. Toledo Tract. Co. v. 
Cameron, 137 Fed. 48, 69 CCA 28. 

28.. Chicago,’ etc.,.,,R...Co...-v. “Wil- 
lard, 220 U. S. 418, 31 SCt 460, 55 
L. ed. 521; In re Moore, 209'U. S. 490, 
28 SCt 585, 706, 52 L. ed. 904, 14 Ann 
Cas 1164; Thomas v. Ohio State 
Univ; 195) U.2Si20%. 25) SCt. 24,049 


L. ed. 160; Minnesota v. Northern 
Securities Co., 194 U. S. 48, 24 SCt 
598, 48 L. ed. 870; Minnesota v. 


Hitchcock, 185 U. S. 878, 385, 22 SCt 
650, 46 L. ed. 954; Dred Scott v. 
Sandford, 19 How. (U. S.) 398, 15 
L. ed. 691; Jackson v. Ashton, 8 Pet. 
(U. S.) 148, 8 L. ed. 898; Devost v. 
Twin State Gas, etc. Co., 250 Fed. 
349, 162 CCA 419; Spencer v. Patey, 
248 Wed, 555, 156 CCA 253; Hastings 
v. Hoog, 234 Fed. 103; New Orleans 
v. Howard, 160 Fed. 393, 87 CCA 345. 
But see Mason vy. Blaireau, 2 Cranch 
(U. S.) 240,.2 L..ed. 266 (where it 
was held by Marshall, C. J., that it 
was competent for the court to take 
cognizance of a case entirely be- 
tween aliens where the parties as- 
sented to it. Although the case was 
cited without disapproval in Fisher 
v. Rutherford, 9 F. Cas. No. 4,823, 
Baldw. 188, it is open to question 
whether it would be followed in view 
of the act of 1875 [18 St. at L. 472 
§ 5], and the decisions construing 
and applying its provisions. See 
infra § 106). 

29. Male v. Atchison, etc., R. Co., 
240/,Uier S.- 9% 36 SCth2 351, 60 DL: ved. 
544; Chicago, etc., R. Co. v. Willard, 
220 U. S. 418, 31 SCt 460, 55 L. ed. 
521; Thomas v. Ohio State Uniy., 195 
US: 207, <2. SCt 24,549) Li reds 60); 
Lehigh Valley Coal Co. v. Lazuaskine, 
256 Fed, 93, .167, CCA 335; Primes 
Chemical Co. v. Fulton Steel Corp., 
254 Fed. 454; Devost v. Twin State 
Gas, ete., Co., 250 Fed. 349, 162 CCA 
349 [reh den 252 Fed. 125]; Spencer 
v. Patey, 248 Fed. 555, 156 CCA 253; 
Phoenix-Buttes Gold Min. Co. v. 
Winstead, 226 Fed. 855; McHIidowney 
v. Card, 193 Fed. 475; Atchison, etc., 
R. Co. v. Frederickson, 177 Fed. 206, 
101 CCA. +376; Speisle v...Meredith, 
22 FF. Cas. No. 13,227, 4 Biss, 120. 
But see Kennedy v. Solar Refining 
Co., 69 Fed. 715, 716 (where the 
court said: “The defendants having 
answered, and all parties having 
gone to great expense in the taking 
of testimony, it is now too late for 
the defendants to make this conten- 
tian. If the objection related to 
the want of jurisdiction because of 
the subject-matter, the court would 
pass upon such question at any time, 
without reference tc the state of 
the pleadings. . But an objection on 
account of diverse citizenship may 
be waived by answer, and the court 
is of the opinion that in this case 
the defendants have made _ such 
waiver, and it is now too late to 
make the contention relied upon in 
their brief.”’ This is, of course, er- 
roneous). ? 

[a] A delay of several years in 
forcing to trial a case in a federal 
court in which the issue of the citi- 
zenship of plaintiff was* made when 
the answer was filed, some two years 
after the filing of the complaint, is 
not such laches as precludes the 
consideration of such issue at the 
trial, although the state statute of 
limitations may have run so as to 
prevent the bringing of a new action 
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court, although not raised by either party,?° and 
since the act of 1875,°1 it has been the statutory 
duty of the court to dismiss the suit whenever it 
appears that the suit does not really and substan- 
tially involve a dispute or controversy within the 
But the provisions of 
the statute as to the particular district in which 
suits may or must be brought, while jurisdictional 
if insisted upon,®? and such as will support a direct 
appeal to the supreme court upon the ground that 
the jurisdiction of the district court is in issue,?4 are 
not jurisdictional in the sense that the privilege 
thereby conferred cannot be waived by consent or 
The question of laches in filing a suit 
is immaterial, in determining the question whether 
Delay in making the 
issue and in bringing it on for hearing does not pre- 
clude a consideration of jurisdictional objections.®7 
But leave to intervene for the purpose of raising 
an issue of fact as to jurisdiction may be denied 


jurisdiction of the court.®? 


otherwise.®5 


-the court has jurisdiction.®¢ 


upon the ground of laches.%8 
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Conflict with 


the answer.*? 


‘ 


[§§ 95-96 


court as regards the principal suit cannot be ques- 


jurisdiction of state court. In a 


suit in a federal district court, questions as to 
whether the jurisdiction of the court is excluded by 
the pendency of an action in a state court cannot be 
waived, as, even if the parties consented thereto, 
the court would not knowingly invade the jurisdic- 
tion of another court.*° 

[§ 96] B. For Absence or Insufficiency of Aver- 
ments—l. In General. 
ficient jurisdictional averments in plaintiff’s plead- 


Objection for want of suf- 


ing may be taken, either at law or in equity, by 
demurrer,*! or, since the abolition of demurrers in 
equity, by the equivalent motion to dismiss,*? or in 
If a preliminary objection, made on 
special appearance, is overruled, the objection can 
be renewed in the answer.‘* The defect, if not sup- 
plied by other parts of the record, is also ground 
for a motion to dismiss at any stage of the 


proceedings,*® or for a motion in arrest of judg- 


In an ancillary proceeding the jurisdiction of the 


in the state courts. Gilbert v. David, 
235 U. S. 561, 35 SCt 164, 59 L. ed. 
360. 


30. Defiance Water Co. vy, Defi- 
ance, 191 U. S. 184, 24 SCt' 63, 48 1. 
ed. 140; Parker v. Ormsby, 141 U. S. 
81, 11 SCt 912, 85 L. ed. 654; Chap- 
man v. Barney, 129 U. S. 677, 9 SCt 
426, 32 LL. ed. 800; Cameron v. 
Hodges, 127 U. S. 322; 8 SCt' 1154, 
32 L. ed. 132; Continental L. Ins. 
Come Loads,. 119s, S23, SOL 
1938, 30 L. ed. 380; Grace v. American 
Cente ins.2Co0,, 109)°U. S228. 23 SCt 
207, 27 L. ed. 9382; Jackson vy. Ash- 
ton, 8 Pet. (U. S.) 148, 8 L. ed. 898; 
Sullivan v. Fulton Steamboat Co., 6 
Wheat. (U. S.) 450, 5 L. ed, 302; 
Farmers’ Oil, etce., Co. v. Duckworth 
Co;, 217 Bed. 362, 1388 CCA 278:0A. 
B. Andrews v. Puncture Proof Foot- 
wear Co., 168 Fed. 762; Hunt v. 
Howes, 74 Fed. 657, 21 CCA 356. 

“A preliminary question is one of 
jurisdiction. It is true counsel for 
defendants did not raise the ques- 
tion, and evidently both parties de- 
Sire that the court should ignore it 
and dispose of the case on the mer- 
its. But the silence of counsel 
does not waive the question, nor 
would the express consent of the 
parties give to this court a juris- 
diction which was not warranted by 
the Constitution and laws. It is the 
duty of every court of its own mo- 
tion to inquire into the matter ir- 
respective of the wishes of the 
parties, and be careful that it exer- 
cises no powers save those conferred 
by law. Consent may waive an ob- 
jection so far as respects the per- 
son, but it cannot invest a court with 
a jurisdiction which it does not by 
law possess over the subject mat- 
ter.” Minnesota v. Hitchcock, 185 
U. S. 373, 382, 385, 22 SCt 650, 46 L. 
ed. 954. 

Absence or insufficiency of aver- 
ments see infra § 96. 

Reversal on appeal or error see 
infra § 97. * 

31. 18 U.S. St. at L. 472 ¢ 137 § 5. 

32. See infra § 106. 

33. Male v. Atchison, ete., R. Co., 
ZAU URES Ol SO) SOL OD lanes Su tay 
Congress Constr. Co., 222 U. S. 199, 
32 SCt 44, 56 L. ed. 163; Davidson 


Bros. Marble Co. v. U. S., 213 U. S. 
10, 29 SCt 324, 53 L. ed. 675. See 
also infra § 107. 

34 See infra § 228. 

35. See infra § 107. 

36. McCauley v. McCauley, 202 
eg. 280. 

37, 


Gilbert v. David, 235 U. S. 561, 
35 SCt 164, 59 L. ed. 360. 

38. Briggs v. Traders’ Co., 145 
Fed. 254 


For later cases, developments and changes in the law see cumulative Annotations, 


{a] Rule applied.—Where a stock- 
holder’s suit for dissolution of a 
corporation, brought in a_ federal 
court, and of which such court had 
jurisdiction on the face of the rec- 
ord, had proceeded for’ sixteen 
months, during which time a re- 
ceiver had been appointed who had 
collected the assets of the corpora- 
tion and made an advantageous sale 
of its property, and the claims of 
creditors had been proved, a non- 
participating creditor, which in the 
meantime with knowledge of the suit 
proceeded in a state court and ob- 
tained a judgment against the cor- 
poration, will not be permitted to 
intervene after such lapse of time 
to raise an issue of fact upon the 
question of jurisdiction in respect 
to which it does not claim to have 
any more knowledge or information 
than it had when the suit was com- 


menced. Briggs v. Traders’ Co., 145 
Fed. 254, 
39. New Orleans v. Fisher, 180 U. 


S. 185, 21 SCt 347, 45 L. ed. 485; 
Johnson v. Christian, 125 U. S. 642, 
8 SCt 989, 31 L. ed. 820; McCabe v. 
Guaranty Trust Co., 243 Fed. 845, 156 
CCA 357. 

[a] Rule applied.—Where a cred- 
itors’ bill in a federal court against 
a corporation showed the requisite 
facts to give the court jurisdiction, 
a creditor who is _ subsequently 
brought in as a defendant to an in- 
tervening bill for the foreclosure 
of a mortgage on the property of the 
corporation, which is in the hands of 
the receiver, cannot attack the jur- 
isdiction by a plea alleging that the 
original suit was brought by collu- 
sion between complainant and the 
corporation in procuring the assign- 
ment of the claim to complainant 
in order to give the court jurisdic- 
tion, when it is not shown that the 
intervener was a party to such col- 
lusion. Morton Trust Co. v. New 
York, ete., R. Co., 105 Fed. 539, 

40. Pacific Coast Pipe Co, v. Con- 
rad City Water Co., 237 Fed. 673 [aff 
245 Fed. 846, 158 CCA 186]. 

Conflicting and concurrent juris- 
diction of state and federal courts 
see Courts §§ 631-654. 

41. Illinois Cent. R. Co. vy, Adams, 
180° U.S. 28; 21 %SCt 2515: 45° i. ed. 
410; North American Transp., etc., 
Co. v. Morrison, 178 U. 8. 262, 20 SCt 
869, 44 L. ed 1061; Florida Cent., etc., 
R. Co. v. Bell, 176 U. S. 321, 20: SCt 
399, 44 L. ed. 486; Glass v. Concordia 
Parish Police Jury, 176 U. §. 207, 20 
SCt 346, 44 L. ed. 436; Bienville 
Water-Supply Co. v. Mobile, 175 {Uf 
S. 109, 20 SCt 40, 44 L. ed. 92: Ten- 
nessee v, Union, etc., Bank, 152 U. Sg. 


454, 14 SCt 654, 38 L. ed. 511; South- 
ern Pac, Co. v. Denton, 146 U. S. 202, 
13 SCt 44, 36 L. ed. 942; Roberts v. 
Lewis, 144 U. S. 658, 12 SCt 781, 36 
L. ed. 579; Metcalf v. Watertown, 
128 U. 7S) 586, ‘9 (SCr 1/78539 saered: 
543;. Susquehanna, ete., R., ete., Co. 
v. Blatchford, 11 Wall. (U. S.) 172, 
20 L. ed. 179; Hornthall v. Keary, 9 
Wall. (U. S.) 560, 19 Li. ed. 560; Gib- 
son v. Chew, 16 Pet. (U. S.) 315, 10 
L. ed. 977; Sullivan v. Fulton Steam- 
boat Co., 6 Wheat. (U. 1S, )450, <b Ls 
ed, 302; Tice v. Hurley, 145 Fed. 391: 
Derk P, Yonkerman Co. vy. Charles H 
Fuller’s Adv. Agency, 135 Fed. 613; 
Dewey Min. Co. y. Miller, 96 Fed. 
1; Jennes v. Landes, 84 Fed. 73; Fe - 
gus Falls v. Fergus Falls Water 
Co., 72 Fed. 873, 19 CCA 212; Ben- 
jamin v. New Orleans, 71 Fed, 75% 
[aff 74 Fed. 417, 20 CCA 591 (app 
dism 169 U. S. 161, 18 SCt 298, 42 L 
ed. 700)]; Kennedy v. Solar Refining 
Co., 69 Fed. 715; U. S. National Bank 
v. McNair, 56 Fed. 


Fed. 721, 2 LRA 746 [app dism 154 
U. S. 514 mem, 14 SCt 1151 mem, 
38 L. ed. 1075 mem]; Stanton v. 
Shipley, 27 Fed. 498; Merserole Vie 
Union Paper Collar Cost 1 ainiaCas: 
No. 9,488, 6 Blatchf. 356; Blackburn 
y. Selma, ete., Ri Co.) 3m. Cas. No. 
1,467, 2 Flipp. 525; Donaldson vy. 
Hazen, 7 F. Cas. No. 3,984, Hempst. 
423; Ketchum y., Drizgs, 14 HF. Cas. 
No. 7,735, 6 McLean 13; Fletcher v. 
Turner, 9 F. Cas. No. 4,867, 5 Mc- 
Lean 468; Fry y. Rousseau, 9 F. Cas, 
No. 5,141, 3 McLean 106: Rogers y. 
te: 20 F. Cas. No. 12,015, 2 McLean 


ta] Demurrer too broad.—If a 
bill shows that one alone of several 
plaintiffs is a citizen of the same 
state as defendant, the question of 
jurisdiction cannot be raised by a 
demurrer to the whole bill, since the 
court may on final hearing dismiss 
the bill as to that particular plain- 
tiff if it is found that the others may 
recover without him. Nebraska City 
Nat. Bank v. Nebraska City Hy- 
draulic Gas-Light, etc., Co., 14 Fed. 
ee McCrary 319, 

A demurrer by a not 
served with process ih waco: 
ruled. Heriot v. Davis, 12 F. Cas. 
No. 6,404, 2 Woodb. & M. | 229, 

42. See Equity §§ 504, 814, : 

43. Equity Rules (1912) rule 29. 
See also Equity § 504. 

44, Tate v. Brinser, 226 Fed. 878, 

45. Kentucky vy. Powers, uw. 
Si) 26 
Cas 692; 


Same title, page and note number, 


§§ 96-97] 


ment;** and the court should of its own motion dis- 
miss the suit whenever it discovers the defect.4? 
dismissal for want of jurisdiction is, of course, with- 
out prejudice to a renewal of the suit in a court of 
{ If jurisdiction is not af- 
firmatively shown on the record the court will deny 
a motion for preliminary injunction *° or other inter- 


competent jurisdiction.48 


locutory relief.5° 


Suit against state. A contention that a federal 
court is without jurisdiction of an action against 


a state officer for the reason that 


ete., Co. v. Morrison, 178 U. S. 262, 
20 SCt 869, 44 L. ed. 1061; Florida 
Cent.,.ete., Ri Co. v." Bell, 196. iS) 
321, 20 SCt 399, 44 L. ed. 486; Black- 
burn v. Portland Gold-Min. Co., 175 
U. S. 571, 20 SCt 222, 44 L. ed. 276; 
Tennessee v. Union, ete, Bank, 152 
U. S. 454, 14 SCt 654, 38 L. ed. 511; 
Metcalf v. Watertown, 128 U. S. 586, 
9 SCt 1738, 32 L. ed. 548; Susque- 
hanna, etc., R., etc., Co. v. Blatehford, 
LE Wall @Oe 1S.) 5172).20. EL: edi 179; 
Piquignot v. Pennsylvania R. Co., 16 
How. (U. S.) 104, 14 L. ed. 863; Hast- 
ings v. Hoog, 234 Fed. 103 (after an- 
swer to merits); New Orleans v. 
Howard, 160 Fed. 3938, 87 CCA 345; 
Crosby v. Cuba R. Co., 158 Fed. 144 
fatter £70) Ped= 3697 95 CCA539". @ev 
on other grounds 222 U.S. 473, 32 SCt 
132, 56 L. ed. 274, 38 LRANS 40)]; 
Kreider v. Cole, 149 Fed. 647, 79 
CCA 839; Klenk v. Byrne, 143 Fed. 
1008; Turnbull v. Ross, 141 Fed. 649, 
72 CCA 609; Anderson v. Bassman, 
140 Fed. 10; York County Sav. Bank 
v. Abbot, 139 Fed. 988; Pennsylvania 
Co. v. Bay, 138 Fed. 203; Toledo 
Tract. Co. v. Cameron, 137 Fed. 48, 
69 CCA 28; Kinney v. Mitchell, 136 
Fed. 773, 69 CCA 493; Utah-Nevada 
Co. v. De Lamar, 133 Fed. 113, 66 
CCA 179 [certiorari den 199 U. S. 
605, 26 SCt 746, 50 L. ed. 330]; Wel- 
ler v. Hanaur, 105 Fed. 193; Vanner- 
son v. Leverett, 31 Fed. 376; Raisin 
Fertilizer Co. v. Snell, 21 Fed. 353; 
Hampton v. Truckee Canal Co., 19 
Fed. 1, 9 Sawy. 381; Stanley v. Al- 
bany County, 5 Fed. 254; Johnson v. 
eS Oat Ol: 11. ipafts 160), U.S: 
546, 16 SCt 377, 40 L. ed. 529]; Don- 
aldson v. Hazen, 7 F. Cas. No. 3,984, 
Hempst. 423; Lanning v. Dolph, 14 
F. Cas. No. 8,073, 4 Wash, C. C. 624; 
Heriot v. Davis, 12 F. Cas. No. 6,404, 
2 Woodb. & M. 229. See also infra 
§ 106. 

“Upon such a motion, aS upon a 
demurrer, a court will not incline to 
dismiss for want of jurisdiction un- 
less’ the facts appearing of record 
create a legal certainty of that con- 
clusion.” Blackburn v. Portland Gold 
Min. Co., 175 U. S. 571, 574, 20 SCt 
212, 44 L. ed. 276. See also Wet- 
more v. Rymer, 169 U. S. 115, 18 sct 
293, 42 L. ed. 682; Barry v. Edmunds, 
116 U. S. 550, 6 SCt 501, 29 L. ed. 
729 (in each of which cases it was 
hela that the circuit court erred in 
dismissing the case because in its 
opinion the matter in dispute did not 
amount to the jurisdictional value). 

46. Hunt v. Howes, 74 Fed. 657, 
21 CCA 356; Maddox v. Thorn, 60 
Fed. 217, 8 CCA 574; Donaldson v. 
Hazen. 7 F. Cas. No. 3,984, Hempst. 
423: Shedden v. Custis, 21 ¥F. Cas. 
No. 12,736, 1 Hughes 246; Morrison 
v. Bennett, 17 F. Cas. No. 9.843, 1 
McLean 320; Edwards v. Nichols, 8 
F. Cas. No. 4,296, Brunn. Coll. Cas. 
48, 3 Day (Conn.) 16; Bargh v. Page, 
2 F. Cas. No. 980, 4 McLean 10; 
Evans v. Ree eg 8 F. Cas. No. 
4,558, 4 McLean 2 P 

47. Thomas v. Ohio State Univ., 
195. S. 207, 25 SCt 24, 49 L. ed. 
160; Minnesota v. Northern Securi- 
ties Co., 194 U. S.. 48, 24 SCt 598, 
ASnty late ved. North American 
Transp., etc., Co. v. Morrison, 178 U. 
S. 262, 20 SCt 869, 44 L. ed. 1061; 
Florida Cent., etc. R. Co. v._ Bell, 
176) We Se 821, 20 SCt. 399, 44 L. 
486; Tennessee v. Union, etc., Bank, 
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be sustained.®3 


the action is in 


152 U. S, 454, 14 SCt 654, 38 L. ed. 
511; Metcalf v. Watertown, 128 U. 
S. 586, 9 SCt 178, 32 L. ed. 543; 
Koike v. Atchison, ete., R. Co., 157 
Fed. 623; Baxter, etc., Constr. Co. v. 
Hammond Mfg. Co., 154 Fed. 992; 
Sanbo’v. Union Pac. Coal Co., 140 
Fed. 713, 72 CCA 24; Knight v. Lut- 
cher, etc., Lumber Co., 136 Fed. 404, 
69 CCA 248 [reh den 139 Fed. 1007, 
71 CCA 684]; Fred Macey Co. v. 
Macey, 135 Fed. 725, 68 CCA 363; 
Utah-Nevada Co. v. De Lamar, 133 
Fed. 113, 66 CCA 179 [certiorari den 
199 U. S. 605, 26 SCt 746, 50 L. ed. 
330]; Kansas City Southern R. Co. 
v. Prunty, 133 Fed. 13, 66 CCA 163 
[certiorari den 197 U. S. 623, 25 SCt 
799, 49 L. ed. 911]; In re Columbia 
Real-Estate Co., 101 Fed. 965 [app 
dism 112 Fed. 643, 50 CCA 406]; Less 
v. English, 85 Fed. 471, 29 CCA 275; 
Hunt v. Howes, 74 Fed. 657, 21 CCA 
356; Fergus Falls v. Fergus Falls 
Water Co., 72 Fed. 873, 19 CCA 212; 
Carlsbad v. Tibbetts, 51 Fed. 852; 
Stanley v. Albany County, 5 Fed. 
254; Speigle v. Meredith, 22 F. Cas. 
No. 13,227, 4 Biss. 120; Picquet v. 
Swan, 19 F. Cas. No. 11,134, 5 Mason 
35; Heriot v. Davis, 12 F. Cas. No. 
6,404, 2 Woodb. & M. 229. See also 
infra § 106. 

{a] In a case of doubt the court 
may properly decline of its own mo- 
tion to take notice of the defect. 
Grand Trunk R. Co. v. Tennant, 66 
Fed, (922, 14) CCA11905 “Kine, -v.>Me- 
Lean Asylum, 64 Fed. 331, 12 CCA 
145, 26 LRA 784, 

48. Great Southern Fireproof 
Hotel Co. v. Jones, 177 U. S. 449, 20 
Sct 690, 44 L. ed. 482: Barney v. 
Baltimore, 6 Wall. (U. S.) 280, 18 L. 
ed. 825; Hughes v. U. S., 4 Wall. (U. 
S.) 232, 18 L. ed. 303; Walden v. Bod- 
ley, 14 Pet. (U. S.) 156, 10 L. ed. 
398; Speigle v. Meredith, 22 F. Cas. 
No. 13,227, 4 Biss. 120. 

49. King v. Inlander, 133 Fed. 
416; California Oil, ete. Co. v. Mil- 
ler, 96 Fed. 12; Pacific Postal Tel. 
Cable Co. v. Irvine, 49 Fed. 113; Man- 
hattan R. Co. v. New York, 18 Fed. 
195; Pacific Gas Impr. Co. v. Hllert, 
64 Fed. 421. 

50. Jones v. Gould, 141 Fed. 698 
[aff 149 Fed. 158, 80 CCA 1]; Dodge 
vy. Perkins, 7 F. Cas. No. 3,954, 4 
Mason 435 (where a motion that de- 
fendant be ordered to pay certain 
money into court was denied). 

51. Scully v. Bird, 209 U. S. 481, 
28 SCt 597, 52 L. ed. 899; Illinois 
Cent. R. Co. v. Adams, 180 U. S. 28, 
91 SCt 251, 45 L. ed. 410. 

[a] Reason for rule,—‘“If it were 
a suit directly against the State by 
name, it would be so palpably in vio- 
lation of that amendment that the 
court would probably be justified in 


dismissing it upon motion; but. the 


suit is not against the State but 
against Adams individually, and if 
the requisite diversity of citizenship 
exist, or if the case arise under the 
Constitution or la 
States, the question whether he 
so identified with 4 

is exempt from prosecution, on ac- 
count of the matters set up in the 
particular bill, are more properly 
the subject of demurrer or plea than 
of a motion to dismiss. | This seems 
to have been the opinion of Chief 
Justice Marshall in Osborn v. U. 8S. 
Bank, 9 Wheat. (U. S.) 738, 858, 6 


‘defendants; 


CO. kV. 
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effect against the state should be raised by demurrer 
or other pleading in the regular progress of the 
cause,°+ and the court will not dismiss such an 
action on its own motion,®? nor will a motion to 
dismiss, in the supreme court, on the ground stated, 


[§ 97] 2. Reversal on Appeal or Error. A judg- 
ment or decree on the merits in a cause wherein ju- 
risdiction is not affirmatively shown on the record 
will be reversed on appeal or error with instruc- 
tion to the court below to dismiss the suit 54 for 


L. ed. 204, wherein he makes_ the 
following observation: ‘The State 
not being a party on the record, and 
the court having jurisdiction over 
those who are parties on the record, 
the true question is not one of jur- 
isdiction, but whether, in the exer- 
cise of its jurisdiction, the court 
ought to make a decree against the 
whether they are to be 
considered as having a real interest, 
or aS being only nominal parties.’ ”’ 
Illinois Cent. R. Co. v. Adams, 180 
UPS... 28) 737, 120 SCt 25 450 i. ied? 
410 [quot Scully v. Bird, 209 U. S. 
481, 486, 28 SCt 597, 52 L. ed. 899]. 

52. Scully v. Bird, 209 U. S. 481, 
28 SCt 597, 52 L. ed. 899. 

53. Illinois Cent. R. Co. v. Adams, 
180 U. S. 28, 21 SCt 251, 45 L. ed. 


410. 

54, Chicago, etc. R. Co. v. Wil- 
lard," 220 9W) Se 413. al SCt 2460955 
L. ed. 521; Minnesota v. Northern 
Securities Co., 194 U. S. 48, 24 SCt 
598, 48 L. ed. 870; Roberts v. Lewis, 
TAds SU 28S 0608/8120 SCtk 8h s6emL: 
ed. 579; Stuart v. Easton, 156 U. S. 
46, 15 SCt 268, 39 L. ed. 341; Brock 
v. Northwestern Fuel Co., 130 U. S. 
341, 9 SCt 552, 32 L. ed. 905; Louis- 
ville v. Cumberland Tel., etc. Co., 
155 Fed. 725, °84 CCA 151, 12. Ann 
Cas 500 [app dism 212 U. S. 588, 29 
Sct 690, 53 L. ed. 662]; Utah-Ne- 
vada Co. v. De Lamar, 133 Fed. 113, 
66 CCA 179 [certiorari den 199 U. 
S. 605, 26 SCt 746, 50 L. ed. 330]. 

[a] Insufficient averment of citi- 
zenship.—Great Southern Fireproof 
Hetel Co. v. Jones, 177 U. S. 449, 20 
Sct 690, 44 L. ed. 482;-Cooper v. 
Newell, 155 U. S. 5382, 15 SCt 350, 
39 L. ed. 249; Denny v. Pironi, 141 
U. S; 121, 11 SCt 966, 35° L. ed. 657; 
Brock v. Northwestern Fuel Co., 130 
WU S)/5341, 9 SCt’ 552,32 Li ed: 905; 
Chapman v. Barney, 129 U. S. 677, 
9 SCt 426, 32 L. ed. 800; Johnson v. 
Christian, 125 U. S. 642, 8 SCt 989, 
31 L. ed. 820; Menard v. Goggan, 
1208S. 25317 “SCt 88, 130) Liked: 


914; King Iron Bridge, etc., Co. -v. 
Otoe County, 120 U. S. 225, 7 SCt 
552, 30 L. ed. 623; Everhart v. 


Huntsville Female College, 120 U. S. 
223.0 7a: SCt shoes) rs0n Ln edwy 623) Hale 
sted v. Buster, 119 U.S. 341, 7 SCt 
276, 30 L. ed, 462; Continental L. 
Ins. Co. v. Rhoads, 119 U. S. 287, 
7 SCt 193. 30 L. ed. 380; Morgan v. 
Gay, 19 Wall. (U. S.) 81, 22-L. ed. 
100; Susquehanna, etc., R., ete. Co. 
v. Blatchford, 11 Wall. (U. S.) 172, 
20 L. ed. 179; Jackson v. Ashton, 
8) Pets GU. S.)948;).8 sl, ced. 898; 
Hope Ins. Co. v. Boardman, 5 Cranch 
(U. S.) 57, 3 L. ed. 36;. Morgan: -v. 
Callender, 4 Cranch (U. S.) 3870, 2 
L. ed. 650; Montalet v. Murray, 4 
Cranch (U. S.) 46, 2 L. ed. 545; 
Wood v. Wagnon, 2 Cranch (U. S.) 
9, 2 L, ed. 191; Abercrombie v. Du- 
puis, 1 Cranch (U. S.) 348, 2 L. ed. 
129; Course v. Stead, 4 Dall. (U. S.) 
22, 1 L. ed. 724; Mossman v. Higgin- 
son, 4 Dall: (U. Si 12, 1 L. ed. 720; 
Turner v. Enrille, ¢ Dall. (U. S.) 
Taide Tas ec Calin Houstonwv.) Biler, 
etc., Co., 104 Fed. 163, 48 CCA 457; 
Preferred Acc. Ins, Co. v. Barker, 
88 Fed. 814, 32 CCA 124; Fitchburg 
R. Co. vy. Nichols, 85 Fed. 869, 29 
CCA 464; Montana Ore-Purchasing 
Boston, ete., Cons. Copper, 
Min. Co., 85 Fed. 867, 29 CCA 


ete., 
Hunt v. Howes, 74 Fed, 657, 


462; 
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want of jurisdiction,®°> and without prejudice,°* un- 
less an amendment shall be made so as to exhibit 
Such reversal will 
be made without considering the merits of the litiga- 
tion,>* even where the error is assigned by the party 


a ease within the jurisdiction.57 


21 CCA 356; Tug River Coal, ete, 
Co. v. Brigel, 67 Fed. 625, 14 CCA 
Wetherby v. Stinson, 62 Fed. 
10 CCA 243; American Sugar 
Refining Co. v. Tatum, 60 Fed. 514, 
VyeCCA 1214) Texas; > ete,, (RCo. -v; 
Rogers, 57 Fed. 378, 6 CCA 403; 
St. Louis, ete., R. Co. v. Newcom, 56 
Fed. 951, 6 CCA 172; New York, etc., 
R. Co. v. Hyde, 56 Fed. 188, 5 CCA 
461; Tinsley v. Hoot, 538 Fed. 682, 
3 CCA 612; Carnegie v. Hulbert, 53 
Hed. 10538, CCA, 391. 


[b] Insufficient averment of 
alienage.—Stuart v. Easton, 156 U. 
S. 46, 15 SCt 268, 39 L. ed. 341; 


Rondot v. Rogers Tp., 79 Fed, 676, 
25 CCA. 1.45, 

[ce] Insufficient averment of 
amount in dispute.—Less v. English, 
Pato 471-229 CCA, 275. 

d 


CCA 1 [aff 188 U. S. 645, 23 Sct 
440, 47 L. ed. 634]; Fergus Falls v. 
Fergus Falls Water Co., 72 Fed. 873, 
L9ICCA. 212, 

[fe] In a few of the earlier caseg 
(1) the appeal or writ of error was 
dismissed or struck off the docket. 
Mossman v. Higginson, 4 Dall. CUS 
8S.) 12, 1 L. ed. 720; Bingham v. 
Cabbot, 3 Dall. (U. S.) 382, 1 L. ed. 
646; Emory v. Greenough, 3 Dall. 
(U. S.) 369, 1 L. ed. 640. (2) But 
it is now the uniform practice to 


reverse and remand with instruc- 
tions. Mansfield, ete, R. Co, v. 
Swan, 111. U. SS. 1879, 4 Sct 510; 
28 LL. ed. 462; Hunt vy. Howes, 74 


Fed. 657, 21 CCA 356 (a dismissal 
of the writ of error held to be im- 
proper). 

55. See cases supra note 54, 

[a] Dismissal for want of equity. 
—If a bill is dismissed for want of 
equity, when there was no jurisdic- 
tion, the decree will be reversed on 
appeal with directions to dismiss for 
want of jurisdiction. Blacklock v. 
Small, 127 U. S. 96, 8 SCt 1096, 32 
L. ed. 70; Barney v. Baltimore, 6 


Welle Gi. Si) 280) 11825. ed. 825; 
Wetherby v. Stinson, 62 Fed. 173, 
10 CCA 2438, 

[b] Vacating judgment ana re- 


calling mandate.—If the appellate 
court inadvertently decides the case 
on its merits, but discovers the slip 
before the lapse of the term, it will, 
of its own motion, vacate its judg- 
ment, recall the mandate, and direct 
the court below to dismiss the suit 
for want of jurisdiction. Snow v. 
U. §., 118 U. S. 346, 6 Sct 1059, 30 
L. ed. 207 (which is ample authority 
on that point, although the case was 
a writ of error to the supreme court 
of a territory). 


56. Great Southern Fireproof 
Hotel Co. v. Jones, 177 U7. Ss. 449, 20 
SCt 690, 44 L. ed. 482; House v. 


Mullen, 22 Wall. (U. S.) 42, 22 ZL, 
ed. 838; Barney v. Baltimore, 6 Wall. 
(J._S.) 280, 18 L. ed. 825; Maxwell 
v. Federal Gold, ete, Co., 155 Fed. 
110, 83 CCA 570; Speigle v. Mere- 
Ca 22 F. Cas. No. 13,227, 4 Biss. 

57. Crosby v. Cuba R. Co., 158 
Fed. 144 [aff-170 Fed. 369, 95 CCA 
539 (rev on other grounds 222 TJ, g. 
473, 32 SCt 132, 56 L. ed. 274, 38 
LRANS 40)]; Puget Sound Nav. Co. 
v. Lavender, 156 Fed. 361, 84 CCA 
259; Eaton v. Hoge, 141 Fed. 64, 72 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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5 AnnCas 487; Sanbo v. 
140 Fed. 713, 


COAl 14; 
Union Pac. Coal Co., 
72 CCA 24, 

[a] Approved practice. — ‘This 
court has had occasion to pass upon 
the practice to be followed where the 
judgment on the merits is found 
valid, but the record fails to disclose 
facts giving the federal court juris- 
diction of the action: In Grand 
Trunk Western R. Co. vy. Reddick, 
160 Fed. 898, 88 CCA 80, we held 
that a just verdict will stand, pend- 
ing inquiry by the trial court into 
the fact of diversity of citizenship. 
In Parker Washington Co. v. Cramer, 
201 Fed. 878, 120 CCA 216, we fol- 
lowed the same course in a case 
where there had been recovery of a 
judgment, and where the record did 
not disclose the facts to support fed- 
eral jurisdiction. The judgment was 
there reversed, with direction to the 
trial court to permit the parties to 
make an issue respecting the juris- 
dictional facts, and to try such issue, 
and, if found favorable to the juris- 
diction, to enter final judgment, and, 
if found otherwise, to dismiss the 
action without prejudice. We re- 
affirm the propriety of this practice; 
and such would be the disposition of 
the instant case, but for the fact 
that upon oral argument counsel for 
plaintiff in error in open court ad- 
mitted opposite counsel’s assertion 
that demurrage charges on which the 
judgment was rendered were in re- 
spect to interstate shipments. Such 
admission obviates the necessity of 
remanding the cause to the Distriet 
Court for the purpose of ascertain- 
ing that fact, as it would be an idle 
formality to have the court tny and 
pass upon an issue of fact as to 
which the parties in open court have 
agreed.” Alexandria Paper Co. v. 
Cleveland, etc., R. Co., 246 Fed. 122, 
123, 158 CCA 348. 

Amendments to cure defects see 
supra § 94, 

58. Continental L. Ins. Co. v. 
Rhoads, 119 U. S. 287, 7 SCt 193, 30 
L. ed. 380; Robertson v. Cease, 97 
U. S. 646, 24 L. ed. 1057; Rondot v. 
Rogers Tp., 79 Fed. 676, 25 CCA 145; 
American Sugar. Refining Co. v. 
Tatum, 60 Fed. 514, 9 CCA 121. 

[a] Qualification of rule, — Inas- 
much as the detect is usually 
amendable in the court below after 
remand, the appellate court, with 
a view of shortening litigation, 
sometimes passes upon assignments 
of error touching the merits. Grace 
v, American Cent. Ins. Co., 109 U. 
Sisi278,. 8Y Sts 207,027 L, ed. 932; 
American Sugar Refining Co. v. 
Johnson, 60 Fed. 503, 9 CCA 110; 
Texas, etc., R. Co. v. Rogers, 57 Fed, 
378,. 6 CCA+403: 

[ob]. Where a case was improperly 
removed to the federal court, and 
such court had no jurisdiction for 
lack of diversity of citizenship, the 
court of appeals on a writ of error 
was bound to declare such lack of 
jurisdiction, and remand the case to 
the circuit court, with directions to 
remand to the state court, without 
determining any other questions. 
Enos v. Kentucky Distilleries, ete, 
Co., 189 Fed. 342, 111 CCA 74. 

59. Capron y. Van Noorden, 2 
Cranch (U. S.) 126, 2 L. ed. 229 
{appr Great Southern Fireproof 
Hotel Co, vy. Jones, 177 U. S. 449, 
20 SCt 690, 44 L. ed. 482; Dred Scott 
v. Sandford, 19 How. (U. 8.) 393, 
15 L, ed. 691}. 

60. Chicago, ete. R. Co. v. Wil- 
lard, 220 U. &. 413, 31 SCt 460, 55 
L Ayers v. Watson, 113 


ed: S527 
U. S. 594, 5 SCt 641, 28 L. ed. 1093; 
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in whose favor ihe judgment or decree was ren- 
dered,®® or at whose instance the error was com- 
mitted,® or where the question of jurisdiction was 
not raised in the court below nor suggested by par- 
ties or counsel in the appellate court,é1 and even 


Co. v. ‘Swan, 111 
£29Cb! 75110)! 128 “aa wear 


R. Co. v. Wil- 
413, 31 SCt 460, 55 
Fore River Shipbuild- 
ing Co. v. Hagg, 219 U, S. 175, 31 
SCt 185, 55 L. ed. 163; Louisville, 
etc: RK. Cory. Mottley, .2it Us. < 
149, 29 SCt! 42,,.58=Tisieds 126; «ci 
H. Nichols Lumber Co. vy. Franson, 
203 U.sS: 278,127) SC 102, bis Lied, 
181; Thomas v. Ohio State Univ., 
19d) Ui 'S:.(207, 525 \SCt P4949 wed: 
160; Defiance Water Conv. Defiance, 
191 U. S. 184, 24 SCt 63, 48 L. ea. 
140; Continental Nat. Bank v. Bu- 
ford, 191 U. S. 119, 24 SCt 54, 48 L. 
ed. 119; Great Southern Fireproof 
Hotel Co. v. Jones, 177 U.S. 449, 20 
SCt 690, 44 L. ed. 482; Mattingly v. 
Northwestern Virginia R. Co., 158 U. 
S263) 158 SCt.725, 39) Le ed) 8O4e 
Horne v. George H. Hammond Co., 
155 UieSii398 45 SCts 167 89.14 ed: 
197; Parker v. Ormsby, 141 U. S. 
81, 11 SCt 912, 35 L. ed. 654; Chap- 
man v. Barney, 129 U. S. 677, 9 SCt 
426, 32 L. ed. 800; Morris v. Gil- 
Mer, L204 UAS. 815, 19°SCb 289 "ao ae 
ed. 690; Cameron v. Hodges, 127 U. 
S.. 322, 8 SCt+1154, 32 'D. ed. 132; 
King Bridge Co. v. Otoe County, 
120°-Us St 225.c\SCt 552)480 \ Ti ded, 
623; Everhart v. Huntsville Female 
College, 120 U. S. 223, 7 SCt 555, 30 
L. ed. 623; Snow v. U. S., 118 U. s 
346, 6 SCt 1059, 30 L. ed. 207; Mans- 
field, ete, R. Co. v. Swan, 111 U.S. 
379, 4 SCt 510, 28 L. ed. 462; Hilton 
v. Dickinson, 108 U. S. 165, 2 Sct 
424, pote, “ed. 1688: 
Cease, 97 U. 


Mansfield, ete. R. 
U. S. 3879, 

462. 

61. Chicago, etc., 
lard, 220 U. S. 
L. ed. 521; 


Pet. (U. S.) 148, 8 lL. ed. 898; Spen- 
cer v. Patey, 243 Fed. 555, 156 CCA 
253; In re Hollins, 229 Fed. 349, 143 
CCA 469; Thomas v. Anderson, 223 
Fed. 41, 138 CCA 405; Empire City 
F. Ins. Co. v. American Cent. Ins. 
Co., 218 Fed. 774, 134 CCA 452: Chi- 
cago, ctc.,, R. Co. vy. Stephens, 218 
Fed. 535, 134 CCA 263; La Belle Box 
Co. v. Stricklin; 218 Fed. 529, 134 
CCA 257; Farmers’ Oil, ete. Co. v. 
Duckworth Co., 217 Fed. 362, 133 
CCA 278; Gundall v. Manhattan R. 
Co., 205 Fed. 410; Rife v. Lumber 
Underwriters, 204 Fed. Bowl oy eGuAs 
346 [rev on other grounds 237 U. S. 
COS isd ASCtysTL7, 259 Tan ved: 1140]; 
Yeandle v. Pennsylvania R. Co., 169 
Bed. 938, 95 CCA 282; McGilvra v. 
Ross, 164 Fed. 604, 90 CCA 398 [rev 
on other grounds 215 U. S. 70, 30 
SCt 27, 54 L. ed. 95]; Fred Macey 
Co. v. Macey, 135 Fed, 725;. Boat- 
men’s Bank v. Fritslen, 135 Fed. 
650, 68 CCA 288 [certiorari den 198 
U. S. 586, 25 SCt 808, 49 L. ea. 1174]; 
Gorman-Wright Co. vy, Wright, 134 
Fed. 363, 67 CCA 345; Hunt v. 
Howes, 74 Fed. 657, 21 CCA 356; 
Tug River Coal, ete., Co. v. Brigel, 
67 Fed. 625, 14 CCA 577: Wetherby 
v. Stinson, 62 Fed. 173, 10 CCA 243; 

i R. Co. v. Newcom, 
56 Fed. 951, 172; Tinsley v: 
Hoot, 53 Fed. 682, 3 CCA 612. 
also infra § 328. 


“Consent of parties can never con- 
fer jurisdiction upon a Federal 
court. If the record does not af- 
firmatively show jurisdiction in the 
Circuit Court, we must, upon our 
Own motion, so declare, and make 
such order as will prevent that 
court. from exercising an authority 
not conferred upon it by . stafate.” 
Minnesota yv. Northern Securities 


a ha ar lel 
i, ; . 


§§ 97-99] 


though both 
the defect.%2 


Co., 194 U. S. 48, 62, 24 SCt 598, 48 
L. ed. 870. 

“If jurisdiction did not affirma- 
tively appear, upon the record, it 
was error to have rendered a decree, 
whether the question of jurisdiction 
was raised or not in the court be- 
low. In the exercise of its power, 
this court, of its own motion, must 
deny the jurisdiction of the courts 
of the United States, in all cases 
coming before it, upon writ of error 
or appeal, where such jurisdiction 
does not affirmatively appear in the 
record on which it is called to act.’’ 
Parker v. Ormsby, 141 U. S. 81, 88, 
1% 5SCt 912,..35 L,-ed.. 654. 

62. Jackson v. Ashton, 8 Pet. (U. 
S.) 148, 8 L. ed. 898; Devost v. Twin 
State Gas, etc. Co. 250 Fed, 349, 
162 CCA 419 [reh den 252 Fed. 125]. 

[a] “The leading authority on 
the subject is Mansfield, ete., R. Co. 
v. Swan, 111 U. S. 379, 382, 4 SCt 
510, 28 L. ed. 462, where the cases 
are fully reviewed. In that case the 
question of jurisdiction was raised 
in this court by the party at whose 
instance the subordinate Federal 
court exercised jurisdiction. But 
that fact was held not to be deci- 
sive; for, said Mr. Justice Matthews, 
speaking for the court, ‘on every 
writ of error or appeal, the first and 
fundamental question is that of jur- 
isdiction, first, of this court, and 
then of the court from which the 
record comes, This question the 
court is bound to ask and answer 
for itself, even when not otherwise 
suggested, and without respect to 
the relation of the parties to it. 
Chicago, etc., R. Co. v. Willard, 220 
U. S. 413, 419, 31 SCt 460, 55 L. ed. 


521. 
63. New Orleans v. Howard, 160 
Fed. 393, 87. CCA 345; Hunt v. 


Howes, 74 Fed. 657, 21 CCA 3256. _ 
64. Gordon v. Chattanooga Third 
Nat. Bank, 144 U. S. 97, 12 SCt 657, 


36 L. ed. 360; Underwood Type- 
writer Co. v. Fox Typewriter Co., 
158 Fed. 476; Thomson-Houston 


Electric Co, v. Electrose Mfg. Co., 
155 Fed. 543; Butchers’, etc., Stock- 
Yards Co. v. Louisville, etc., R. Co., 
67 Fed. 35, 14 CCA 290 (where the 
court overruled the contention that 
the averment of the amount in dis- 
pute was fatally defective). 
65. Sun Printing, etc., Assoc. Vv. 
Edwards, 194 U. S. 377, 24 SCt 696, 
48 L. ed. 1027; Horne v. George H. 
Hammond Co., 155 U. S. 393, 15 SCt 
167) 39) ed.\19T. 
66. Sun Printing, etc., Assoc. Vv. 
Edwards, 194 U. S. 377, 24 SCt 696, 
48 L. ed. 1027; Horne v. George H. 
Hammond Co., 155 U. S.. 393, 15 SCt 
167, 39 L. ed. 197; Canyon First he 
Bank v. Crowley, 183 Fed. 578, Pi 
CCA 450. See also supra §§ 85— _ 
[a] Evidence made part cf the 
‘record (1) by bill of exceptions c 
other proper manner may be lookes 
to cure a defective avermen* of ond 
zenship. Sun Printing Assoc, V. | pel 
wards, 194 U. S. 377, 24 Sct 696, 


parties express a willingness to ignore 

The objection may be raised by a 
party for the first time on appeal. But the aver- 
ments will be construed with some degree of liberal- 
ity, for the purpose of sustaining the jurisdiction, 
where objection is made for the first time on ap- 
peal.** When a case comes up for review the whole 
record may be looked to for the purpose of euring 
a defective averment of jurisdiction in the plead- 
ing,® and if the requisite jurisdiction is anywhere 
expressly averred in the record, or facts are therein 
stated which in legal intendment constitutes such 
an allegation, jurisdiction will be sustained.®* Fail- 
ure of the record to show that the jurisdictional 
amount is in controversy may be disregarded when 
first raised on appeal, if it appears probable that 
the defect could be remedied by amendment.§? 
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16,0 


of the action.72 


L. ed. 1027. (2) Where the jurisdic- 
tion is not challenged by pleading, 
it sufficiently appears, if it is shown 
in any. part of the record, including 
the proofs. Mahoning Valley R. Co. 
v. O’Hara, 196 Fed. 945, 116 CCA 


495 

Giles v. Harris, 189 U. S. 475, 
23 SCt 639, 47 L. ed. 909; Mills v. 
Green, 159 U.S. 651, 16 SCt 132, 40 
L. ed. 298. See Fuller v. Montague, 
59 Fed. 212, 214, 8 CCA 100 (where 
the court said: “But, as this omis- 
sion is apparently remediable in 
fact, we shall require that the nec- 
essary showing on that point be 
made and filed, and shall dispose 
of the case as if the record con- 
tained the proper allegation of 
value’), 
68. Bills of review see FEquity 
§§ 886-924. 

69. Willamette Iron Bridge Co. v. 
Hatch, 125 U. S. 1, 8 SCt 811, 31 
L. ed. 629; Ketchum v. Farmers’ L. 
& T. Co., 14 F. Cas. No. 7,736, 4 Mc- 
Lean 1. 

[a] Bill of review after expira- 
tion of term.—Objection to the jur- 
isdiction of a federal court in a suii, 
on the ground that a collusive trans- 
fer of.the property which is the 
subject of the suit was made for 
the purpose of conferring such jur- 
isdiction, cannot be taken for the 
first time in a bill of review after 
final decree has been entered and the 
term has ended. Acord v. Western 
Pocahontas Corp., 156 Fed. 989 [aff 
174 Fed. 1019, 98 CCA 625 (cer- 
tiorari den 215 U. S. 607, 30 SCt 408, 
54 L. ed. 346)]. 

70. Ketchum v. Farmers’ L. & T. 
Co., 14 F. Cas. No. 7,736, 4 McLean 
a 


71. Gilbert v. David, 235 U. S. 
561, 35 SCt 164, 59 L. ed. 360; Rob- 
erts v. Lewis, 144 U. S. 653, 12 SCt 
781,136) DL; sed.1679;!5 Deputron iv: 
Young, 134 U. S. 241, 10 SCt 539, 33 
L. ed. 923; Little v. Giles, 118 U. S. 
596, 7 SCt 32, 30 L. ed. 269; Hartog 
v. Memory, 116 U. S. 588, 6 SCt 521, 
299 L. ed. 725; Farmington Village 
Corp. v. Pillsbury, 114 U. S. 138, 5 
SCt 807, 29 L. ed. 114; De Sobry v. 
Nicholson, 3 Wall. (U. S.) 420, 18 
L. ed. 263; Dred Scott v. Sandford, 
19 How. (U..S.) 393, 15 L. ed. 691; 
Jones v. League, 18 How. (U. -S.) 
76, 15 L. ed, 268; Wickliffe v. Ow- 
ings; 17 How: (U. S:) 47, 15 Lived. 
44; Sheppard v. Graves, 14 How. (U. 
S.) 505, 14 L. ed. 518; Smith v. Ker- 
nochen, 7 How. (U. S.) 198, 12 L, ed. 
666; Louisville, ete., R. Co. v. Let- 
son, 2 How. (U. S.) 497, 11 L. ed. 
353; Keary v. Farmers’, etc., Bank, 
16oPet, KGS.) (89, 210 Lh iedis 897; 
Evans v. Gee, 11 Pet. (U. S.) 80, 
9 L. ed. 639; De Wolf v. Rabaud, 1 
Pet. (U. S.) 476, 7 L. ed. 227; Kawin 
v. American Colortype Co., 243 Fed. 
317, 156 CCA 97; Hastings v. Hoog, 
234 Fed. 103; Crown Cork, ete, Co. 
v. Standard Brewery, 174 Fed. 252; 
Kirven v. Virginia-Carolina Chemi- 
cal Co., 145 Fed, 288, 76 CCA 172, 
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[§ 98] 3. Reversal on Bill of Review.®* If the 
jurisdictional facts are not sufficiently averred in 
the pleadings in a suit in equity, and do not else- 
where appear in the record, a decree on the merits 
will be reversed on a bill of review for error ap- 
parent,®? with leave to amend if the facts warrant 


[§ 99] C. Where Jurisdictional Averments Are 
Sufficient on Their Face—1. 
the rules of pleading in the federal courts remained 
as at common law, the requisite citizenship or alien- 
age of the parties, or other jurisdictional facts, if 
duly alleged or apparent in the declaration could 
not be denied by defendant except by a plea in 
abatement in the nature of a plea to the jurisdic- 
tion," and were admitted by pleading to the merits 


At Law. So long as 


Now, however, by virtue of the 


7 AnnCas 219; Chicago Lumber Co. 
v. Comstock, 71 Fed. 477, 18 CCA 
207; Vannerson v. Leverett, 31 Fed. 
376; Draper yv. Springport, 15 Fed. 
328, 21 Blatchf. 240; Rae v. Grand 
Trunk R. Co., 14 Fed. 401; Boyreau 
v..Campbell,.-3 F. Cas. No. 1,760, 
McAI]. 119 [aff 21 How. 223, 16 L. 
ed. 196]; Fremont v. Merced Min. 
Co., 9 F, Cas. No. 5,095, McAll. 267; 
Hinckley v. Byrne, 12 F. Cas. No. 
6,510, Deady 224; Blackburn v. 
Selma, etc., R. Co., F. Cas. No. 
1,467, 2 Flipp. 525; Donaldson v. 
Hazen, 7 F. Cas. No. 3,984, Hempst. 
423; Fremont v. Merced Min. Co., 
9 F. Cas. No. 5,095, McAIl. 267; 
Evans v. Davenport, 8 F. Cas. No. 
4,558, 4 McLean 574; Hilliard v. Bre- 
voort, 12 F. Cas. No, 6,505, 4 McLean 
24; Wythe v. Myers, 130 F. Cas. No. 
18,119, 3 Sawy. 595 (a plea in abate- 
ment, if joined to one on the merits, 
may. be stricken out, but is not open 
to demurrer); Cumberland Bank v. 
Pals. 2 F. Cas. No. 885, 3 Sumn. 

[a] In some of the earlier cases 
(1) it was held that the averment 
of citizenship, to give jurisdiction, 
must be proved on the general is- 
sue, and if at any stage of the cause 
it appeared that plaintiff’s aver- 
ment of citizenship was not true, 
he failed in his suit. Catlett v. Pa- 
cific Insy Co.,)5 F. Cas..No. 2,517): 
Paine 594; Bobyshall v. Opnenheim- 
er, 3 F. Cas. No. 1,592, 4 Wash. C. 
C. 483. See also Lanning vy. Dolph, 
Cas. No. 8,073, 4 Wash. C. 
(2) But those cases were 
by the cases above cited. 

[b] Sufficiency of plea.—(1) A 
plea averring the residence of the 
party instead of his citizenship is 
bad. Evans v. Davenport, 8 F. Cas. 
No. 4,558, 4 McLean 574 (allowing 
an amendment of the plea). See 
also supra § 86 text and notes 99-4. 
(2) A plea alleging the citizenship 
of the parties in the present tense 
is bad on demurrer, since the juris- 
diction depends upon the citizenship 
of the parties at the commencement 
of the suit. Mollan yv. Torrance, 9 
Wheat. (U. S.) 537, 6 L. ed. 154. (8) 
A plea by one of several defendants 
that all defendants are not citizens 
of the state as alleged by plaintiff, 
but not stating which of such de- 
fendants are not citizens, is bad on 
demurrer for uncertainty. Hinck- 
ley v. Byrne, 12 F. Cas. No. 6,510, 
Deady 224. 

72. Roberts v. Lewis, 144 U. S. 
653, 12 SCt 781, 86 L. ed. 579; Har- 
tog v. Memory, 116 U. S. 588, 6 SCt 
521, 29 L. ed. 725; Farmington Vil- 
lage Corp. v. Pillsbury, 114 U. S. 138, 
5 SCt 807, 29 L. ed. 114; Susque- 
hanna, ete., R., ete., Co. v. Blatch- 
ford, 11 Wall. -€U.eS.) 1172) 208i eds 
179; De Sobry v. Nicholson, 3 Wall. 
(U. S.) 420, 18 L. ed. 268; Philadel- 
phia, ete., R. Co. v. Quigley, 21 How. 
(UW. 8S.) 202, 16 L. ed. 73; Sheppard v. 
Graves, 14-How. (U. S.) 505, 14 L. 
ed. 518; Bailey v. Dozier, 6 How. (U. 
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Practice Conformity Act,’ considered in another 
part of this article,* a defendant may, under any 
form of plea or answer, avail himself of all defenses 
which would have been open to him under like plead- 
ing in the courts of the state within which the 
court is held, and a plea to the jurisdiction may be 
united with a defense upon the merits.7° And where, 
as in many of the code states, a general denial in 
the answer puts in issue every material allegation 
in plaintiff’s pleading,’® a general denial in a fed- 
eral court sitting in those states puts in issue plain- 
tiff’s jurisdictional averments,’” that is to say, it 
amounts to a plea of want of jurisdiction 78 and lets 
in evidence to support or to defeat the jurisdiction.’® 


S:) °23;°12 lL. ed. 328; De Wolf v. 
Rabaud, 1 Pet. (U. 8.) 476, 7 L. ed. 
227; Kirven v. Virginia-Carolina 
Chemical Co., 145 Fed. 288, 76 CCA 
172, 7 AnnCas 219; Every Evening 
Printing Co. v. Butler, 144 Fed, 916, 
75 CCA 657; Derk P. Yonkerman Co. 
v. Charles H. Fuller’s Adv. Agency, 
135 Fed. 6138; Cuthbert v. Galloway, 
35 Fed. 466; Blachly v. Davis, 3 F. 
Cas. No. 1,456, 1 McLean 412. 

[a] “It was well settled before 
the act of 1875 that when the citi- 
zenship necessary for the jurisdic- 
tion of the courts of the United 
States appeared on the face of the 
record, evidence to contradict the 
record was not admissible, except 
under a plea in abatement, in the 
nature of a plea to the jurisdiction, 
and that a plea to the merits was 
a waiver of such a plea to the juris- 
diction.” Hartog v. Memory, 116 
U.S. 588, 590, 6 SCt 521, 29 L. ed. 
725 [quot National Masonic Acc. As- 
soc. v. Sparks, 83 Fed. 225, 227, 28 
CCA 399]. 

[b] A plea of nonassumpsit does 
not put in issue averments as to 
citizenship. Donati v. Cleveland 
Grain Co., 221 Fed. 168, 187 CCA 68. 

Tse eNOV Stes O14, 

74, See infra’ § 108 et seq. 

[a] “Under this act, the Circuit 
Courts of the United States follow 
the practice of the courts of the 
State in regard to the form and or- 
der of pleading, including the man- 
ner in which objections may be 
taken to the jurisdiction, and the 
question whether objections to the 
jurisdiction and defences on the 
merits shall be pleaded successively 
or together.” Southern Pac. Co. v. 
Denton, 146 Tl. S. 202, 209, 13 Sct 
44, 36 L. ed. 942. 

Conformity to state practice gen- 
erally see infra §§ 108-162. 

75. Roberts v. Lewis, 144 U. S. 
653, 12 SCt 781, 36 L. ed. 579; De- 
putron v. Young, 134 U. S. 241, 10 
SCt 539, 33 L. ed. 923; Kirven v. 
Virginia-Carolina Chemical Co., 145 
Fed. 288, 76 CCA 172, 7 AnnCas 219; 
Pennsylvania Co. v. Bay, 138 Fed. 
203; Derk P. Yonkermian Co. v. 
Charles H. Fuller’s Adv. Agency, 
1385 Fed. 613; Jones v. Rowley, 73 
Fed. 286; Hoppenstedt v. Fuller, 71 
Fed. 99, 17 CCA 623; Foster v. Cleve- 
land, etc., R. Co., 56 Fed. 434; Smith 
v. Sun Printing, etc., Assoc., 55 Fed. 
240, 5 CCA 91; Greene v. Tacoma, 53 
Fed. 562; Dexter v. Sayward, 51 Fed. 
729; Ehrman y. Teutonia Ins. Co., 1 
Fed. 471, 1 McCrary 123; Wythe v. 
Myers, 30 F. Cas. No. 18,119, 3 Sawy. 
595. Contra National Masonic Acc. 
Assoc. v. Sparks, 88 Fed. 225, 28 
CCA 399 [foll Imperial Refining Co. 
v. Wyman, 38 Fed. 574, 3 LRA 503]; 
Cuthbert v. Galloway, 35 Fed. 466. 

[a] Denial of knowledge or in- 
formation. — Citizenship of plaintiff 
was in issue where . defendants 
averred that they had no knowledge 
or information as to such citizen- 
ship and would “leave him to proof 
thereof.” Gilbert v. David, 235 U. 
S. 561, 35 SCt 164, 59 L. ed. 3860. 
Contra Cuthbert v. Galloway, 365 


For later cases, developments and changes in the law see cumulative Annotations, same title 


FEDERAL COURTS 


objections.§+ 


Fed. 466. 

76. See generally Pleadings [381 
Cye 195): 

77. Gilbert Ww David, 235 U. S. 
561, 35 SCt 164, 59 L. ed. 360; Rob- 
erts v. Lewis, 144 U. S. 653, 12 SCt 
781, 86 L. ed. 579; Lindsay-Bitton 
Live Stock Co. v. Justice, 191 Fed. 
163, 111. CCA 525; Cole vi Garson, 
153 Fed. 278, 82 CCA 408; Klenk 
v. Byrne, 143 Fed. 1008; Oregon R., 
etc., Co. v. Shell, 148 Fed. 1004; 
Derk P. Yonkerman Co. v. Charles 
H. Fuller’s Adv. Agency, 135 Fed. 
613; Yocum yv. Parker, 130 Fed. 770, 
66 CCA 80 [rev 130 Fed. 722]; Jones 
v. Rowley, 73 Fed. 286. Contra Hill 
v. Walker, 167 Fed. 241, 92 CCA 633 
[certiorari den 214 U. S. 517, 29 SCt 
698, 53 L, ed. 1064]; National Ma- 
sonic Acc. Assoc. v. Sparks, 83 Fed. 
225, 28 CCA 399; Imperial Refining 
Co. v. Wyman, 88 Fed, 574, 3 LRA 
503; Cuthbert v. Galloway, 35 Fed. 
466, 469 (“A direct denial even of 
the citizenship alleged by the plain- 
tiff would not be sufficient’). 

[a] Special denial held necessary 
in New York.—(1) Draper v. Spring- 
port, 15 Fed. 328, 21 Blatchf. 240. 
(2) But there is a dictum to the 
contrary in Roberts v. Lewis, 144 U. 
S. 653, 12 SCt 781, 36 L. ed. 579. 

Burden of proof see infra § 103. 

78 ‘Foster vy. Cleveland, ete, R. 
Co., 56 Fed. 434. 

79. Hill v. Walker, 167 Fed. 241, 
92 CCA 633 [certiorari den 214 U.S. 
517, 29 SCt 698, 58 L. ed. 1064]; 
Roberts v. Langenbach, 119 Fed. 349, 
56 CCA 253. See also cases supra 
note 77. 

Burden of proof see infra § 103. 

80. Gilbert v. David, 235 U. S. 
561, 35 SCt 164, 59 L. ed. 360; Hill 
v. Walker, 167 Fed. 241, 245, 92 CCA 
633 [certiorari den 214 U. S. 517, 29 
SCt 698, 53 L. ed. 1064]; Jones v. 
Rowley, 73 Fed. 286, 288. 

“The rule of the codes that all 
pleas and defenses shall be em- 
bodied in the answer is not obliga- 
tory upon the federal courts when 
dealing with the subject of jurisdic- 
tion,” Hill v. Walker, 167 Fed. 241, 
245, 92 CCA 638 [certiorari den 214 
U. S. 517, 29 SCt 698, 53 L. ed. 1064]. 

“While a defendant, however, is 
permitted to thus present the issue 
of jurisdiction, he need not neces- 
sarily do so, but may and better 
practice ordinarily is to present 
such questions preliminarily.” 
Jones v. Rowley, supra. 

[a] Reason for rule.— “Most of 
the state codes embodying the re- 
formed procedure require all pleas 
and defenses to be set up in the an- 
Swer. These codes, however, are in- 
tended to regulate the practice in 
courts of general jurisdiction. Un- 
der them the objection that a cause 
is not properly within the jurisdic- 
tion of the court very seldom arises; 
and when it does arise it is shown 
upon the face of the pleading by the 
nature of the cause of action, and 
therefore requires no investigation 
of matters of fact. The jurisdiction 
of our national courts, on the con- 
trary, being limited, every cause 


} 


‘ 


But while a defendant, in accordance with local 
state practice, is permitted to raise jurisdictional 
objections in the answer along with defenses on the 
merits, it is not obligatory to do so, and the better 
practice has been said to be to raise the objection 
preliminarily by a special plea or answer.*° 
the act of 1875, the practice is still more liberal 
as to the time and manner of raising jurisdictional 
But if the jurisdictional allegations 
are not traversed in any sufficient manner the ques- 
tion of jurisdiction cannot be raised before the 
jury,? and the averments must be taken as true.88 
A denial of residence as alleged does not put in 
issue an averment of citizenship.®* 


Under 


A request by 


brought before them (presents a 
question of jurisdiction, and the 
subject often involves a serious con- 
troversy upon the facts. This fun- 
damental difference between the 
courts of the states and of the na- 
tion justifies a difference in prac- 
tice, The existence of jurisdiction 
being a part of every suit in the fed- 
eral courts, and arising in much the 
greater number of cases out of facts 
wholly independent of the cause of 
action, the issue upon that subject 
ought not to be commingled in the 
answer with issues upon the merits. 
Such a practice tends to obscure this 
question of primary importance and 
thus cause it to be overlooked 
through inadvertence. It also leads 
to confusion in the trial of the 
cause, aS was early pointed out by 
Judge Hammond in Imperial Refin- 
ing Co. v. Wyman, 38 Fed. 574, 3 
LRA 503. But the greatest objec- 
tion is that it is idle and oppressive 
to require litigants to come before 
the court with their witnesses, pre- 
pared to try a cause upon the 
merits, when the jurisdiction of the 
court to hear the merits is in con- 
troversy. It is a noteworthy fact 
that, since the passage of the acts 
above referred to, the same as be- 
fore, whenever it is proposed to 
really controvert the question of 
jurisdiction, the issue is raised by a 
Separate plea. That has at all times 
been recognized at the circuit as the 
better practice. The general denial 
1S now a part of nearly every an- 
Swer in a code State, and, as a rule, 
is interposed simply as a catch-all 
to cover any matter that may have 
been omitted through inadvertence, 
To allow such fundamental subjects 
as jurisdiction to be litigated under 
such an issue is simply to invite in- 
advertencies on the one hand and 
Sharp practice on the other, There 
being substantial reasons for the 
presentation of this issue in the 
federal courts apart from the 
merits, the conformity act does not 
preclude them from adopting and 
enforcing Such a practice on the 
subject as will be most conducive to 
a fair and efficient administration 
of justice in those tribunals.” Hill 
Rae 167 Fed. 241, 244, 92 GCA 


: 7 TOU MRO, trial of issue see infra 


rh ENS ee § 106. 

eputron v. Young, 134 J. Ss. 
241, 10 SCt 539, 38 TL, ASA 923; Tian. 
tog v. Memory, 116 U. S, 588. 6 SCt 
521, 29 L. ed. 725; Acord v. Western 
Pocahontas Corp., 156 Fed. 989 [aff 
174 Fed. 1019, 18 CCA 625 (certio- 
rari den 215 U. S. 607, 30 SCt 408, 
54 L. ed. 346)]; Kirven v. Virginia- 
Carolina Chemical Co., 145 Fed. 288, 
76 CCA 172, 7 AnnCas 219; Briggs 
v. Traders’ Co., 145 Fed. 254. 

83. Deputron v. Young, 134 U, gs. 
241, 10 SCt 539, 83 L. ed. 923; Every 
Evening Printing Co. v. Butler, 144 
Fed. 916, 75 CCA 657; Hoppenstedt 
v. Fuller, 71 Fed. 99, 17 CCA 623. 
_ Burden of proof see infra § 103. 

84. Steigleder v. McQuestion, 198 


, page and note number. 


/[§ 99 


§§ 99-103] 


defendant for an instruction directing a verdict in 
his favor does not fairly challenge the jurisdiction 
of the court.® 

[S 100) 2. In Equity. Formerly the same rule 
obtained in equity as at common law,8* and where 
the jurisdiction appeared by proper averments on 
the record, defendant could impugn it only by a 
special plea in abatement to the jurisdiction.3?7 A 
determination of the question on such plea was con- 
clusive; it could not again be raised by motion or 
answer.®® The: Practice Conformity Act made no 
change in this practice because it had no applica- 
tion to cases in equity.®® But the provisions of the 
act of 1875,°° as also the present equity rules,®2 
operate to allow the objection to be taken in the 
answer.®? But a mere denial in the answer has 
been held insufficient.93 

[§ 101] 3. Where There Are Several Defend- 
ants. Formerly if there were several defendants an 
objection to the jurisdiction of the court that any 
one of them had not the status as to citizenship or 
alienage to give the court jurisdiction over him 
could be made only by such defendant,®4 and such 
is still the rule where the objection goes only to 
the venue of the suit and not to the general fed- 
eral jurisdiction.°> But now, in view of the act 
of 1875, it seems that a defendant may raise the 
objection that the citizenship of an indispensable 
codefendant is not such as to make the case one 
of federal coenizance.°*® 

[§ 102] 4. Trial of Issue—a. In General. Where 
the jurisdictional averments are put in issue in ac- 


U. S. 141, 25 SCt 616, 49 L. ed. 986 91. 


(where, however, the jurisdiction 
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Equity Rules (1912) rule 29. 
See also supra § 96 
Anderson v. 
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tions at law the question of fact is usually tried 
by the jury,®? unless the parties submit to a trial 
of the issue by the court.°® But while the court 
may submit the question to the jury it is not bound 
to do so, and the court may itself dispose of the 
issue upon the testimony.®® In suits in equity the 
issue may be tried by the court,! or submitted to a 
jury for an advisory verdict, or to a master to take 
testimony: upon the question of fact.2 Since the 
act of 1875,* the mode of trying an issue as to juris- 
diction is, both at law and in equity, left to the 
discretion of the trial court,® and the right to a trial 
by jury of the jurisdictional questions is to that 
extent limited. Ordinarily the question of jurisdic- 
tion should be tried and determined separately be- 
fore proceeding to a trial of the merits,’ or, if tried 
with other issues, it should be submitted to the jury 
for a separate finding distinct from that on the 
other issues.6 Under the present equity rules it 
is diseretionary with the court to hear and deter- 
mine the matter in abatement in advance of the 
hearing on the merits. On a motion to dismiss for 
want of jurisdiction the court will not ordinarily 
enter into a consideration of the merits of the 
case,?° but if the case shows a bona fide claim within 
the jurisdiction of the court, with a reasonable 
plausibility in support thereof, the question of juris- 
diction will be passed until the cause is considered 
on the merits on formal pleadings.14 

[§ 103] b. Burden of Proof. The burden of 
proof on the trial of the issue rests upon the party 
who challenges the jurisdiction of the court.12 


[certiorari den 214 U. S. 517, 29 SCt 
698, 53 L. ed. 1064]; Kirven v. Vir- 
ginia-Carolina. Chemical Co., 145 


was treated as in issue); Hoppen- 
stedt v. Fuller, 71 Fed. 99, 17 CCA 


623. 
85. Southern Flectric R. Co. v. 
Hageman, 121 Fed. 262, 57 CCA 348 


[certiorari den 191 U. S. 572, 24 SCt 
848, 48 L. ed. 307]. 

86. See supra § 99. 

87. Steigleder v. McQuesten, 198 
U. S. 141, 25 SCt 616, 49 L. ed. 986; 
Susquehanna, etc. R., ete, Co. v. 
Blatchford, 11 Wall. (U. S.) 172, 20 
L. ed. 179; De Sobry v. Nicholson, 3 
Wall. (U. S.) 420, 18 L. ed. 263; 
Jones v. League, 18 How. (U.S.) 76, 
15 L. ed. 263; Wickliffe v. Owings, 
17 Hows (U:;"'S.)= 47; 15 LL. ed.. 44; 
Sheppard v. Graves; 14 How. (U. S.) 
505, 14 L. ed. 518; Smith v. Kernochen, 
7 How. (U. S.) 198, 12 L. ed. 666; Liv- 
ingston v. Story, 11 Pet. (U. S.) 351,9 
L. ed. 746; DeWolf v. Rabaud, 1 Pet. 
(U. S.) 476, 7 L. ed. 227; Pooley v. 


Luco, 72 Fed. 561; Butchers’, etc., 
Stock-Yards Co. v. Louisville, etc., 
Re! Co. 67 ‘Fed! 35, 14° CCA 290; 


Rateau v. Bernard, 20 F. Cas. No. 
11,579, 3 Blatchf. 244; Dodge v. Per- 
kins, 7 F. Cas. No. 3,954, 4 Mason 
435; Harrison v. Urann, 11 F. Cas. 
No. 6,146, 1 Story (U. S.) 64; Wood 
v. Mann, 29 F. Cas. ivo. 17,952, 1 
Sumn. 578; Burnham v. Rangeley, 4 
BF. Cas. No. 2,176, 1 Woodb. & M. 7. 

“Under the law, as it existed be- 
fore the passage of the act of March 
3, 1875, the question of the citizen- 
ship of the parties to a suit could 
only be raised by a plea in abate- 
ment, as decided by the supreme 
court in not less than a dozen 
cases.” Sharon “es Hill, 26 Fed. 722, 
723, 10 Sawy. 666. 

88. Sharon v. Hill, 26 Fed. 722, 10 


Sawy. 666. 
39. Crown Cork, etc. Co. v. 
Standard Brewery, 174 Fed. 252; 


Roberts v. Langenbach, 119 Fed. 349, 
56 CCA 253 [dist Butchers’, etc., Co. 
vy. Louisville, ete, R. Co., 67 wes 
85, 14 CCA 290]. See also infra 


: an 18 St. at L. 472 c 137 § 5. See 
infra § 106. 


92. Watts, 138 U. S. 
694, 11 SCt 449, 34 L. ed. 1078; Hay- 
!den v. Manning, 106 U. S. 586, 1 SCt 
617, 27 L. ed. 306; Tate v. Brinser, 
226 Fed. 878; Oregon R., etc., Co. v. 


Shell, 143 Fed. 1004; Hancheti_ v. 

Blair, 100 Fed. 817, 41 CCA _ 76; 

Loomis v. Rosenthal, 67 Fed. 369. 
Cork; “etex PCor ev. 


94. Hinckley v. Byrne, 12 F. Cas. 
No. 6,510, Deady 225; Harrison v. 
Urann, 11 F. Cas. No. 6,146, 1 Story 
64 (the right to contest the allega- 
tion is a personal privilege). 

95. See infra § 107. 

96. See infra § 106. 

97. Jones v. League, 18 How. (U. 
S.) 76, 15 L. ed. 263; Roberts v. 
Langenbach, 119 Fed. 349, 56 CCA 
253; Allen v. Southern California R. 
Co., 70 Fed. 370; Foster v. Cleve- 
land; etc, R. Co. 56 Fed. 434; 
Blachly v. Davis, 3 F. Cas. No. 1,456, 
1 McLean 412. 

98. Gaddie v. Mann, 147 Fed. 955 
[rev on other grounds 158 Fed. 42, 
88 CCA 1]; Dowell v. Griswold, 7 F. 
Cas. No. 4,041, 5 Sawy. 39. 

99. Gilbert v. David, 235 U. S. 
561, 35 SCt 164, 59 L. ed. 360 [foll 


Wetmore v. Rymer, 169 U.S. 115, 


18 SCt 293, 42 L. ed. 682]. See also 
infra § 106. 
1. Shelton v. Tiffin, 6 How. (U. 


S.) 163, 12 L. ed. 387; Hanchett v. 
Blair, 100 Fed. 817, 41 CCA 76. 

2. Fremont v. Merced Min. Co., 
9 F. Cas. No. 5,095, McAll. 267. 

3. Canadian Pac, R. Co. v. Wen- 
ham, 146 Fed. 206; Egerton v. Star- 
iin, 91 Fed. 932. 

4 See infra § 106. 

5. See infra § 106. ‘ 

6. Kirven  v. Virginia-Carolina 
Chemical Co., 145 Fed. 288, 76 CCA 
172, 7 AnnCas 219. 

7. Kever v. Philadelphia, etc., 
Coal, etc., Co., 234 Fed. 814; Ameri- 
can Sheet, etc., Co. v. Winzeler, 227 
Fed, 321; National Hollow Brake- 
Beam Co. v. Chicago R. Equipment 
Co., 168 Fed. 666, 94 CCA 152; Hill 


| 

93. Crown 
Standard Brewery. 174 Fed. 252. 
i 


v. Walker, 167 Fed. 241, 92 CCA 6383 ! 322, 


Fed. 288, 76 CCA 172, 7 AnnCas 219; 
York County Bank v. Abbot, 131 
Fed. 980; Central Grain. etc, Exch. 
v. Chicago Bd. of Trade, 125 Fed. 
463, 60 CCA 299; Terry v. Davy, 107 
Fed. 50, 46 CCA 141; Ashley v. 
Presque Isle County, 60 Fed. 55, 
8 CCA 455; Imperial Refining Co. v. 
Wyman, 38 Fed. 574, 3 LRA 5038; 
Biachly v. Davis, 3 F. Cas, No. 1,456, 
1 McLean 412. 

“It is always error to submit an 
issue of fact as to jurisdiction, with 
other issues, to a jury and permit it 
to be determined with such other 
issues, by a general verdict for or 
against the plaintiff. Lack of jur-. 
isdiction is a defense in abatement 
of the prosecution of the action and 
not in bar of the right of action it- 
self. In common-law pleading it 
must, at the earliest moment, be 
raised by plea in abatement, made 
in person and not by counsel, and, 
if to the writ, must give defendant 
the better writ, and, if to the court, 
must indicate the court having jur- 
isdiction. The issue upon such plea, 
if the matter be of law, must be de- 
termined by the court, but, if of 
fact, may be submitted to a jury. 
In either case the trial of this issue 
must be an independent one, for 
the plain and obvious reason that 
the judgment upon it, if effective, 
eannot be a bar to the plaintiff's 
right, but simply one of dismissal 
without prejudice.” Kirven v. Vir- 
ginia-Carolina Chemical Co., 145 
aval 288, 291, 76 CCA 172, 7 AnnCas 

8. Roberts v. Langenbach, 119 
Fed. 349, 56 CCA 258. 

9. Equity Rules (1912) rule 29. 


10. York Cecunty Sav. Bank v. 
Abbot, 131 Fed. 980. 

11. York County Sav. Bank v. 
Abbot, 181 Fed. 980. 

12. Bitterman v. Louisville, etce., 
ECO Out ss 200, 120 LOO t nod, moe 


Led. 171, 12° AnnCas 693; Hunt’ v. 
New York Cotton Exch., 205 U. S. 
27 SCt 529, 51 L. ed. 821; Mor- 


788 [25C.J.] 


Proper jurisdictional averments make a prima facie 
case which must be overcome by affirmative evi- 
But where the code system of pleading 
prevails by virtue of the Conformity Act,!* and the 
jurisdictional averments are put in issue by a gen- 
eral or special denial in the answer,!® the burden 
is on plaintiff to establish his averments by evi- 


dence.18 
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dence; and failure to do so constitutes reversible 


MSV. «Gilmer, 129) U./ SS. 315, 97SCt 
289, 32 L. ed. 690; Hartog v. Mem- 
Ory, 16Us, S21588,) 69SCti 521% 29 ti: 
ed. 725; De Sobry v. Nicholson, 3 
Wally (U.S.) 420, 18 U.ed) °263; 
Sheppard v. Graves, 14 How. (U. 
S.) 505, 14 L. ed. 518; Kawin_ v. 
American Colortype Co., 243 Fed. 
317, 156 CCA 97; Pike County v. 
Spencer, 192 Fed. 11, 112 CCA. 433; 
Hill v. Walker, 167 Fed. 241, 92 
CCA 633 [certiorari den 214 U. S. 
517, 29 SCt 698, 53 L. ed. 1064]; 
Howe v. Howe, etc., Ball Bearing 
Co., 154 Fed. 820, 88 CCA 586; Wil- 
liam H, Perry Co, v. Klosters Aktie 
Bolag, 152 HEed. 967, 82 CCA 321; 
North American Cold Storage Co. v. 
Chicago, 151 Fed. 120 [mod on other 
grounds 211 U..S. 306, 29 SCt 101, 
53 L, ed. 195, 15 AnnCas 276]; Every 
Evening Printing Co. vy. Butler, 144 
Fed. 916, 75 CCA 657; Pennsylvania 
Co. v. Bay, 138 Fed. 203; Wiemer 
vy. Lonisville Water Co., 130 Fed. 
244; Wisele v._Oddie, 128 Fed. 941; 
Kilgore v. Norman, 119 Fed. 1006 
[aff 120 Fed. 1020, 56 CCA 683]; 
Adams v. Shirk, 117 Fed. 801, 55 
CCA 25; Collins v. Ashland, 112 Fed. 
175; National Masonic Acc. Assoc. v. 
Sparks, 83 Fed. 225, 28 CCA 399; 
Foster v. Cleveland, ete, R. Co., 56 
Wed. 434; Fremont v. Merced Min. 
Co., 9 F. Cas, No. 5,095, McAIl. 267. 
Steigleder v. McQuesten, 198 
U. S. 141, 25 SCt 616, 49 L. ed. 986; 
Sheppard vy. Graves, 14 How. (U. 8S.) 
505, 14 L. ed. 518; Kawin v. Ameri- 
can Colortype Co., 243 Fed. 317, 156 
CCA 97; Lutz v. New Orleans, 235 
Fed. 978 [aff 287 Fed. 1018, 150 CCA 
654]; Pike County v. Spencer, 192 
Wed, 11, 112 CCA 433 [rev 183 Fed. 
894]; Hill v. Walker, 167 Fed. 241, 
92 CCA 633 [certiorari den 214 U. 
S, 517, 29 SCt 698, 53 L. ed. 1064]; 
Gaddie v. Mann, 147 Fed. 955 [rev 
on other grounds 158 Fed. 42, 88 
CCA 1]; Every Evening Printing Co. 
v. Butler, 144 Ped. 916, 75 CCA 657; 
Wiemer vy, Louisville Water Co., 130 
Fed, 244; Kilgofe vy. Norman, 119 
Fed. 1006 [aff 120 Fed. 1020, 56 CCA 
683]; Adams v. Shirk, 117 Fed. 801, 
55 CCA 25; National Masonic Acc. 
Assoc. v. Snarks, 83 Fed, 225, 28 
CCA 299; Fremont v. Merced Min. 
Co., 9 F, Cas. No. 5,095, McAII. 267. 
But see Simpson vy, Phillipsdale 
Paper Mill Co., 228 Fed, 661, 664 
(where, on plea in abatement, the 
court said: “Apart from statute, the 
jurisdictional allegations would have 
to be proved by the plaintiff to the 
Same extent as any other allegation 
essential to the plaintiff’s case. It 
is contended, however, that under 
Judicial Code, § -37, the burden of 
proof is shifted, and that it devolves 
upon the party attacking the juris- 
diction to establish lack of jurisdic- 
tion ‘to the satisfaction of the 
court,’ which, it is argued in Hill 
v. Walker, 167 Fed. 241. 92 CCA 633, 
means ‘to a legal certainty.’ I do 
not find it necessary to decide 
whether the Code puts the burden 
of proof on the party denying juris- 
diction, because, even if the burden 
of proof is upon the defendant here 
to establish by a fair preponderance 
of the evidence that the court has 
no jurisdiction, I am of opinion— 
and I find—that it has sustained 
such burden. I do not think that 
the defendant, in order to make good 
its plea, is bound to establish lack 
of jurisdiction beyond a fair pre- 


For later cases, developments and changes in the law see cumulative Annotations, 


ponderance of the evidence. If, in 
the request quoted, the words ‘to a 
legal certainty’ mean proof beyond 
a fair preponderance of the evi- 
dence, the request is refused; if not, 
it is given’’). 

[a] “The true doctrine applicable 
to the question is this: That al- 
though in the courts of the United 
States it is necessary to set forth 
the grounds. of their cognizance as 
courts of limited jurisdiction, yet 
wherever jurisdiction Shall be 
averred in the pleadings, in con- 
formity with the laws creating those 
courts, it must be taken prima facie 
as existing, and that it is incum- 
bent on him who would impeach that 
jurisdiction for causes dehors the 
pleading, tO allege and prove such 
causes; that the necessity for ;the 
allegation and the burden of sus- 
taining it by proof, both rest upon 
the party taking the exception.” 
Sheppard v. Graves, 14 How. (U. 8S.) 
505, 510, 14 L. ed. 518 [quot Hill v. 
Walker, 167 Fed. 241, 248 (certiorari 
den 214 U. S. 517, 29 SCt 698, 53 L. 
ed. 1064)]. 

14, See infra §§ 108, 138. 
15. See supra § 99. 

16. . L. Wells Co. v. Gastonia 
Mfg. Co., 198 U. S. 177, 25 SCt 640, 
49 L. ed. 1008; Roberts v. Lewis, 144 
U. S. 653, 12 SCt 781, 86 L. ed. 579; 
Lindsay-Bitton Live Stock Co. v. 
Justice, 191 Fed, 168, 111 CCA 525 
[dist Hill v. Walker, 167 Fed. 241, 
92 CCA 633]; Plaut v. Gorham Mfg. 
Co., 174 Fed. 852; Cole v. Carson, 
153 Fed. 278, 82 CCA 408; Jones v. 
Subera, 150 Fed. 462; Klenk. v. 
Byrne, 143 Fed. 1008; Toledo Tract. 
Co. v, Cameron, 137 Fed. 48, 69 CCA 
28; Yocum vy. Parker, 130 Fed. 770, 
66 CCA 80. 

“Tt is not enough that a complaint 
alleges facts showing jurisdiction in 
a federal court. The evidence must 
establish such facts.” Plaut v. Gor- 
ham Mfg. Co., 174 Fed. 852, 855. 

[a] On motion to dismiss.— 
“When citizenship is denied, the 
burden of proof is upon the com- 
plainant to show such citizenship as 
would give the court jurisdiction. 
This would be the rule if the mat- 
ter should come up under issues 
made by the pleadings, and it is 
also the rule where the matter 
comes before the court on motion, 
for the reason that the citizenship 
of the complainant in the state of 
Washington must affirmatively ap- 
pear or the court has no jurisdic- 
eae Jones v. Subera, 150 Fed, 462, 

17. Bjornquist v. Boston, etec., R. 
Co., 250 Fed. 929, 163 CCA 179, 5 
ALR 951 [certiorari den 248 U. §S. 
573, 39 SCt 11,63 I. ed. 427]; Hill 
v. Walker, 167 Fed, 241, 92 CCA 633 
[certiorari den 214 U. S. 517, 29 SCt 
698, 53 L. ed. 1064, and dist Lind- 
say-Bitton Live Stock Co. vy, Justice, 
191 Wed. 163, 111 CCA 5251; Adams 
v. Shirk, 117 Fed. 801, 55 CCA 25; 
National Masonic Ace. Assoc. v. 
Sparks, 88 Fed. 225, 28 CCA 399; 
Foster v. Cleveland, etc., R, Co., 56 
Fed. 434. ‘ 

[a] Reasons for rule—(1) “The 
jurisdictional averments of the com- 
plaint in federal courts are not made 
as a basis for proof at the trial, 
but to found jurisdiction of the suit. 
They are not held in suspense until 
supported by proof, like allegations 
respecting the merits; but imme- 


~ | 
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| error,'® although there is considerable authority for 
the view that even under such circumstances the 
burden is on defendant to show want of jurisdiction 
affirmatively, and that in the absence of all proof 
the mere averment is sufficient.17 
been applied in equity where the answer contro- 
verts the jurisdictional averments of the bill,® as 


A like rule has 


diately, upon the filing of the com- 
plaint, they accomplish their pur- 
pose, Thereupon, by virtue of such 
allegations, plenary jurisdiction of 
the court over the cause 
That jurisdiction is not suspended 
by a denial in the answer or defeat- 
ed by such a denial combined with 
an inaccuracy or insufficiency of 
proof on the subject, but continues 
unimpaired until evidence is  pro- 
duced showing clearly that jurisdic- 
tion in fact does not exist. What, 
then, is the force and effect of a 
proper pleading of jurisdictional 
facts? (1) It makes a prima facie 
case in favor of jurisdiction, (2) 
Such jurisdiction continues. until 
evidence is produced which con- 
vinces the mind to a ‘legal certainty’ 
that the court in fact is without 
lawful cognizance of the suit.” Hill 
v. Walker, 167 Fed. 241, 2438, 92 CCA 
633 [certiorari den 214 U. S. 517, 
29 SCt 698, 538 L. ed. 1064]. (2) “Be- 
fore the act of 1872 (Rev. St. § 914.) 
beyond doubt, where jurisdiction of 
the courts of the United States was 
alleged, the burden, both of allega- 
tion and proof, rested upon whom- 
soever would defeat it. Sheppard 
v. Graves, 14 How. 505, 14 L. ed. 
518. By the laws of New York, 
Ohio, and some other states, adopted 


by this statute, such allegations 
must be made in the answer, Drap- 
er; Vv. Springport, 15 Fed. 328) -21 


Blatchf. 240; Imperial Refining Co. 
v. Wyman, 38 Fed. 574. 3 LRA 508. 
If these statutes changed the form, 
mode, and time of such pleading, 
they did not obviate the necessity, 
nor aiter the burden, of proof. Har- 
tog v. Memory, 116 U. S. 588, 6 SCt 
521, 29 L. ed. 725; Imperial Refining 
Co. v. Wyman, 38 Fed. 574, 3 LRA 
503, And, if this denial was a suffi- 
cient allegation of want of diverse 
citizenship,’ under the act of 1875, 
there was no proof to make the want 
appear, as that act requires. Barry 
v. Edmunds, 116 U. S. 550, 6 SCt 
501, 29 Li. ed. 729. Thus the origi- 
nal allegation of citizenship has not 
been overthrown, as required by law 
to defeat it, but has stood.” foster 


v. Cleveland, ete, R. Co., 56 Fed. 
434, 436. 
[b] Denial of amount in contro- 


versy.—A bill containing a sufficient 
allegation of the amount in contro- 
versy will sustain the jurisdiction 
of the court; although the allegation 
is denied in the answer and no proof 
is offered on the point. Pennsyl- 
vania Co. v. Bay, 188 Fed. 208: Pine 
v. New York City, 103 Fed. 337 [aff 
112 Fed. 98, 50 CCA 145 (rev on 
other grounds 185 U. S. 98. 28 sect 
592, 46 lL. ed. 820)]; Butchers’, etc., 
Stock-Yards Co. v. Louisville, ete., 
R. Col, 67 Fed. 35, 14 CCA 290. Con- 
tra Orezon R., etc., Co. v. Shell, 143 
Fed. 1004. 

[c] The burden of showing 
change of domicile so as to defeat 
jurisdiction held to be on defendant. 
Stultz v. Cousins, 242 Wed. 794, 155 
ee 382;Hisele v. Oddie, 128 Fed. 

[ad] Purpose of removal of resi- 
dence.—The burden rests.on defend- 
ant to prove that the removal of 
plaintiff from one state to another 
was for the purpose of conferring 
jurisdiction on the federal court in 
the latter state. Davis y. Baltimore, 
ete., R. Co., 256 Fed. 407, 


18. Oregon R., etc, Co. v. Shell, 
a 
Same title, page and note number, . 


arises, | 


"Te 


ag 


ip Sain 


_ sustain 


§§ 103-105] 


it may do in view of the act of 1875,!° although, of | 
course, the Conformity Act has no application to 
Apparently the question is not 
yet foreclosed in the supreme court.?!_ In local suits 
the burden of showing the existence of property 
within the district is upon plaintiff.22 
put in issue, it is unnecessary to prove the jurisdie- 
tional averments,?* except to overcome a case made 
for dismissal under. the act of 1875.24 

Ak Testimony in reference 
to the citizenship of the parties is only admissible 
in support of allegations properly made in the plead- 
ings.” Where jurisdictional averments are not put 
in issue, evidence in respect thereto may be ex- 
Where it is necessary to go into evidence 
of citizenship, the usual rules as to evidence 2? 


eases in equity.?° 


[§ 104] c. Evidence. 


eluded.?® 


govern.?§ 


A stipulation of the parties is not alone sufficient 
to show the requisite diversity of citizenship,?? but 
where a complaint alleged that plaintiff’s assignor, 
a corporation, was organized under the laws of a 
certain state, an admission by stipulation of the 


143 Fed. 1004. 

{a] Reasons for rule.—(1) “For- 
merly, in the practice of the federal 
courts, jurisdiction of a case com- 
menced originally in a Circuit Court 
of the United States attached if 
the bill of complaint contained suffi- 
cient averments of the jurisdictional 
facts, and to oust the court of jur- 
isdiction the defendant was required 
to contest the jurisdiction by a spe- 
cial plea; but under the statutes 
now governing the practice the fed- 
eral courts are required on_ their 
own motion to disclaim jurisdiction 
at any stage of a case, if satisfied 
that any essential fact does not 
exist. Therefore, whenever the rec- 
ord shows upon its face that there 
is a controversy as to a jurisdic- 
tional fact, the court must require 
proof to support a finding to elimi- 
nate such question, or else assume 
that it does not have jurisdiction. 
Klenk v. Byrne, 143 Fed. 1008, 1009. 
(2) “It is my opinion that the court 
must be so satisfied when a fact es- 
sential to the jurisdiction, averred 
in the pleading of the party invok- 
ing the jurisdiction, is controverted 
by the pleading of the opposite 
party, and the affirmative averment 
is not supported by evidence. This 
must be so, because it is illogical to 
cast the burden of proof upon the 
party having the negative side of a 
material issue. ... It is my opinion 
that this presumption of a lack of 
jurisdiction must be controlling 
when the pleadings make an issue 
as to any fact essential to jurisdic- 
tion, and there is no evidence to 
the aflirmative alee 
of such fact.” Oregon Gale. 
Co. v. Shell, 143 Fed. 1004, 1005, 
1006 [dist Anderson v. Watts, 
U. S. 694; 11 Sct 449, 34 L. 


1078]. ‘ 
19. See supra § 100; infra § 
20. See supra § 100; infra § 
21. Chase v. Wetzlar, 225 U. Ss. 

79, 32 SCt 659, 56 L. ed. 990 (where 

the court referred to the conflict of 

opinion, but found it coe hie tor ged to 
i uestion). 
determine the q wage lg 


22. Chase v. Wetzlar, 
79, 32 SCt 659, 56 L. ed. 990. 
23, Kawin v. American Colortype 


Co., 243 Fed. 317, 156 CCA 97; Pike 
County v. Spencer, 192 Fed. 1RELI2 
CCA 433; Crown Cork, etc., Co. v. 
Standard Brewery, 174 Fed. 252; Hill 
v. Walker, 167 Fed. 241, 92 CCA ust 
[certiorari den 214 U.S. 517, 29 S it 
698, 538 L. ed. 1064]; Every Evening 
Printing Co. v. Butler, 144 Fed. 916, 
75 CCA 657; Adams_ v._ Shirk, nlalirg 
Fed. 801, 55 CCA 25, Blachley Vv. 
Davis, 3 F. Cas. No. 1,456, 1 McLean 
412; Evans v. Davenport, 8 F. Cas. 
No. 4,558, 4 McLean 574; Hilliard v. 
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arbiter.?2 


tion.?4 
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articles of incorporation, and the due incorporation 
and existence of such corporation, was held to be 
an admission of citizenship in such state.?° 

[§ 105] d: Decision. 
determine for themselves the question of their ju- 
risdiction,?! and as to such question the supreme 
court of the United States is, of course, the final 
The Practice Conformity Act 33 does not 
make state statutes and decisions binding upon the 
federal courts in determining a question of jurisdic- 
Jurisdiction must be determined not upon 
the conclusion on the merits of the action, but upon 
consideration of the grounds upon which federal 
jurisdiction is invoked.%5 
jurisdiction is not clear, any doubts should be re- 
solved against jurisdiction.*¢ 


The federal courts must 


Where the existence of 


In determining a 


question of jurisdiction, the court is not limited to 


Brevoort, 12 F. Cas. No. 6,505, 4 Mc- 
Lean 24. But compare Santiago v. 
Amangual, 7 Porto Rico Fed, 628, 
629 (“The plaintiffs made no proof 
of the citizenship jurisdictional re- 
quirements for suit, and relied upon 
the case of Hill v. Walker, 167 Fed. 
241, 92 CCA 6383. The court adopted 
this view. Since that time there 
have been decisions by the Supreme 
Court and perhaps other courts,—as 
in Gilbert v. David, Jan. 5, 1915 [235 
U. S. 561, 35 SCt 164, 59 L. ed. 360], 
in the Supreme Court,—which would 
seem to call for reconsideration of 
the point. It would be the better 
course, therefore, to allow a new 
trial, upon which either proof can 
be made or the law point rear- 
gued’’). 

24. See infra § 106. 

25. Adams v. Shirk, 117 Fed. 801, 
55 CCA 25; New York Preferred Acc. 
Ins. Co. v. Barker, ‘93 Fed. 158, 35 
CCA 250. 

26. Smith v. Smith, 247 Fed. 461, 
VHX COA 515. 

27. See Evidence 22 C. J. pl. 

28. Anderson v. Watts, 138 U. S. 
694, 11 SCt 449, 34 L. ed. 1078; Shel- 
ton v. Tiffin, 6 How. (U. S.) 163, 12 
L. ed. 387; Reichman vy. Harris, 252 
Fed. 371, 164 CCA 295; Postal Tel.- 
Cable Co. v. Darrow, 250 Fed. 581, 
162 CCA 597 [rev 229 Fed..314, cer- 
tiorari den 248 U. S. 568, 39 SCt 8]; 
Stultz v. Cousins, 242 Fed. 794, 155 
CCA 382; Piedmont Carolina R. Co. 
v. Shaw, 223 Fed. 973, 138 CCA 227; 
Simpson v. Phillipsdale Paper Mill 
Co., 223 Fed. 661; Fleming v. Laws, 
191 Fed. 283, 112 CCA 27; Laws v. 
Fleming, 177 Fed. 450 [rev on other 
grounds 191 Fed. 288, 112 CCA 27]; 
Hill v. Walker, 167 Fed. 241, 92 CCA 
633 [certiorari den 214 U. S. 517, 29 
SCt 698, 53 L. ed. 1064]; Howe vy. 
Howe, ete., Ball Bearing Co., 154 
Fed. 820, 83 CCA 536; Jones v. Su- 
bera, 150 Fed. 462; Baltimore, etc., 
R. Co. v. Davis, 149 Fed. 191, 79 
CCA 139; Gaddie v. Mann, 147 Fed. 
955 [rev on other grounds 158 Fed. 
42, 88 CCA 1]; Hisele v. Oddie, 128 
Fed. 941; Adams v. Shirk, 117 Fed. 
801, 55 CCA 25; Edwards v. Bates 
County, 117 Fed. 526; Collins v. Ash- 
land, 112 Fed. 175; Illinois L. Ins, 
Co. v. Shenehon, 109 Fed. 674; Han- 
chett v. Blair, 100 Fed. 817, 41 CCA 
76; Blair v. Silver Peak Mines, 93 
Fed. 332 [den reh 84 Fed. 737]; 
Allen v. Southern California R. Co., 
70 Fed, 370; Loomis v. Rosenthal, 67 
Fed. 269; Gowen v. Harley, 56 Fed. 


973, 6 CCA 190; Smith v. Sun Print- 
ine, ete.  Assoc., 55 _Fed. 240, 
5 CCA 91. See also Domicile §§ 57- 
76 


29. Columbia Digger Co, v. Rec- 
tor, 215 Fed. 618; Hogg v. Maxwell, 


the return of the marshal and declaration, but may 
look to the entire record.?? 
plaintiff ‘‘is and was a resident of’’ a certain state 
‘fat the day of bringing this suit’’ is sufficient to 
sustain an inference that he was both a citizen and 


A special finding that 


215 Fed. 360, 181 CCA 502, 218 Fed. 
356, 1384 CCA 164. See Stipulations 
[386 Cye 1286]. 

30. Piedmont Carolina R. Co. v. 
Shaw, 228 -Fed. 973, 138. CCA 


227. 

Starr v. Chicago, etc., R. Co., 
110 Fed. 3 [aff 188 U. S. 587, 23 SCt 
398, 57 L. ed. 584]. 

{aj Whether a state statute is 
strictly penal, or is so far remedial 
that an action thereon is within the 
jurisdiction of a federal court, is a 
question of general jurisprudence to 
be determined by that court for it- 
self, uncontrolled by local decisions. 
Malloy v. American Hide, etc., Co., 
148 Fed. 482. 

[b] Cireuit court of appeals.—The 
determination of its own jurisdic- 
tion has generally been left to the 
appellate court itself, aud the cir- 
cuit court will not refuse to allow 
an appeal for want of jurisdiction 
thereof in the circuit court of ap- 
peals. In re Kyle, 185 Fed. 219 
{granting app to Ct. of App. from 
181 Fed. 617]. 

$2.) | Starr v. Chicago, ete, «R..Co., 
110 Fed. 3. (aff 188 U.S. 5387, 23.SCt 
398, 57 L. ed. 584). 

“In cases. which concern the jur- 
isdiction of the Federal courts, not- 
withstanding the so-called conform- 
ity act, Revised Stats., § 914, 
neither the statutes of the State 
nor the decisions of its courts 
are conclusive upon the Federal 
courts. The ultimate determination 
of such questions of jurisdiction 
is for this court alone.” Mechani- 
eal Appliance Co. v. Castleman, 215 
U. S. 487, 448, 30 SCt 125, 54 L. ed. 


272, 

83. Rev. St. § 914. 

34. Mechanical, Appliance Co. v. 
Castleman, 215 U. S. 487, 30 SCt 125, 
54 L. ed. 272. 

Conformity to 
infra §§ 108-162. 

State laws as rules of decision see 
infra §§ 163-190. 


state practice see 


35. Flanders v. Cofeman, 250 U. 
S. 223,39 SCt 472. 

836. +Sti;,, daouis;-; ete, -.;R. .Co. yv- 
Davis, 132 Fed. 629. 

fa] Tlustration—Where as_ to 


part of the matters there is no jur- 
isdiction and as to the others there 
is extreme doubt, and there is an 
adequate remedy in the state courts, 
a plea to the jurisdiction should be 
sustained. Freeney v. Plattsmouth 
First Nat. Bank, 16 Fed. 433, 3 Mc- 
Granny 622; 

387. Wylie Permanent Camping 
Co. v. Lynch, 195 Fed. 386, 115 CCA 
288 [writ of certiorari den 225 U. 
S. 707,782 SCt 839,56, I. .ed. 1266] 
(jurisdiction in personam by serv- 
ice of process). 
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a resident of that state for jurisdictional purposes.*§ 
D. Dismissal under Act of 1875; Ju- 
The act of congress of March 
3, 1875,4° which has been carried forward into the 
Judicial Code,#! makes it the mandatory duty of 
the court to dismiss a suit whenever it shali appear 
to the satisfaction of the court that the suit does 


[§ 106] 
dicial Code § 37.%° 
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court.*? 


record.** 


not really and substantially involve a dispute or 


38. Reichman v. Harris, 252 Fed. 
ole 10s) CCALZ95. 

39. Remand to state court see Re- 
moval of Causes [34 Cyc 1320]. 

Trial of issue generally see supra 


§ 102 
40. 18 U.S. St. at L. 472 c 137 § 5. 
41. Jud. Code § 37. 
[a] Mischief of statute.— ‘‘“We 


cannot understand this statute with- 
out considering the mischief which 
it was designed to remedy. Under 
the old practice, when a want of 
jurisdiction did not appear on the 
face of the record, the objection 
could only be made by plea in abate- 
ment. Pleading to the merits oper- 
ated as a final waiver of the defect, 
binding upon the court as well as 
the litigants. Under this rule the 
court would often discover on the 
trial that it had no jurisdiction of 
the case, and yet be without power 
to take judicial notice of the fact. 
Furthermore, by section 1 of the act 
of 1875 the restrictions upon suits 
by assignees of bills, notes, and 
other choses in action which existed 
under the original judiciary act of 
1789 were swept away and the door 
opened wide for fraud by collusive 
transfers. Section 5, quoted above, 
was framed to meet both of these 
difficulties. Its most notable fea- 
ture is that it deals only with those 
defects of jurisdiction which are 
disclosed by evidence. For those 
which appear on the face of the 
pleadings, there was no need of leg- 
islation. Whenever the complaint 
alone, or aided by the record, failed 
to show the existence of jurisdic- 
tion, federal courts had from the 
beginning taken notice of the fact 
sua Sponte, and dismissed the cause. 
Brown v. Keene, 8 Pet. (U. S.) 112, 
8 L. ed. 885; Capron v. Van Noorden, 
2 Cranch (U. S.) 126, 2 L. ed. 229; 
Bingham v. Cabbot, 3 Dall. (U. S.) 
382,70" Leys” (eds 64627 omory © fv. 
Greenough, 3 Dall. (U.S.) 369, 1 °L. 
ed. 640. The practice in such cases 
previous to 1875 was precisely what 
it has been since. That statute as- 
‘Sumes that the complaint will on 
its face show a caSe within the cog- 
nizance of federal courts, and deals 
only with defects of jurisdiction 
which exist dehors the pleadings. 
Here the courts were in need of 
statutory aid. As already explained, 
such defects could be attacked at 
commonlawonly by plea in abatement, 
and were forever waived by plead- 
ing to the merits. As a matter of 
practical experience, however, . the 
fact that the court was without jur- 
isdiction would often first appear in- 
cidentally at the trial in the pro- 
duction of evidence; but as there 
had then been a plea to the merits, it 
was too late by the rule of the com- 
mon law to deal with the subject. 
The result was that the jurisdiction 
of the courts was frequently im- 
- posed upon; but the courts, though 
cognizant of the wrong, felt them- 
selves powerless to afford a remedy 
without the aid of legislation, 
Farmington v. Pillsbury, 114 JU. S. 
138, 143, 5 SCt 807, 29 L. ed. 114; 
De Sobry v. Nicholson, 3 Wall. 420, 
427, 18 L. ed. 263. Section 5 of 
the act of 1875 was designed to 
reach this evil, which it was feared 
would be greatly aggravated by 
section 1 of that act. Williams v. 
Nottawa Tp., 104 U. S. 209, 26 L. ed. 
719. Its object was to release the 


For later cases, developments and changes in the law see cumulative Annotations, 


federal courts from the rule of the 
common law by which all objections 
to jurisdiction were waived by 
pleading to the merits,.and to en- 
able those courts to protect them- 
selves at all times against frauds 
upon their jurisdiction. It does not 
deal with the subject of pleading in 
any way, save only to provide that 
want of jurisdiction shall be con- 
sidered ‘at any time.’’” Hill v. Wal- 
ker, 167 Fed. 241, 246, 92 CCA 633. 
42. Hapai v. Brown, 239 U. S. 502, 
36 SCt 201, 60 L. ed. 407; Gilbert v. 
David, 235 U.S. 561,°35 SCt 164, 59 
L. ed. 360 (“imperative duty of the 
court to dismiss’); Chicago First 
Nat. Bank vy. Chicago Title, ete., Co., 
198 U. S: 280, 25 SCt 693, 49 L. ed. 
1051; Steigleder v. McQuesten, 198 
U. S. 141, 25 SCt 616,49 L. ed. 986; 
Minnesota yv. Northern Securities 
Co., 194° U. Ss 48, 24 SCt 598, 48 BL. 
ed. 870; Defiance Water Co, v. De- 
fiance, 191 U. S. 184, 24 SCt 638, 48 
L. ed. 140; Excelsior Wooden Pipe 
Co. v. Pacific Bridge Co., 185 U. S. 
282, 22 SCt 681, 46 L. ed. 910 [rev 
109 Fed. 497, 48 CCA 349]; Lake 
County v. Dudley, 173 U. S. 248, 19 
SCt 398, 43 L. ed. 684; Wetmore v. 
Rymer, 169 UW: S. 115, 18. SCt) 298, 
40 L. ed. 444; Anderson v. Watts, 138 
ViiKelly 60 Us S> 827,116 6SCt 1307; 
40 L. ed. 444; Anderson v Watts, 138 
U. S. 694, 11 SCt 449, 34 L. ed. 1078; 
Nashua, ete., 


R. Corp. v. Boston, 


ete., R. Corp., 136 U.S. 356, 10 SCt’ 


1004, 34 L. ed. 368; Morris v. Gil- 
mer, -lZ9e Ws S201; i SCt 28 9euoeu ea: 
ed. 690; Robinson v. Anderson, 121 
U. S. 522, 7 Ct 1011, 30 L. ed... 1021; 
Little v. Giles, 118 U. S. 596, 7 Sct 
32, 30 L. ed. 269; Hartog v. Mem- 
ory, 116 U. S. 588, 6 SCt 521, 299%. 
ed. 725 [rev 23 Fed. 835]; Farm- 
ington Village Corp. v. Pillsbury, 
114 U.S... 138, S:ISCt! 807, 29 Ine ed: 
114; Williams v. Nottawa Tp., 104 
U. S. 209, 26 L. ed. 719; Shevpard 
v. Graves, 14 How. (U. S.) 505, 14 
L. ed. 518; New York L. Ins. Co. v. 
Johnson, 255 Fed. 958, 167 CCA 250; 
Hiner v. C. G. Aldrich Co., 255 Fed. 
785; Houck v. Brinkley Bank, 242 
Fed. 881, 155 CCA 469; Gaines v. 
Baltimore,, etc. SS. Co. 234 Fed. 
786; Gibbons v. Dexter Horton 
Trust, ‘ete., Bank; 225 Fed.\ 424: 
American Ball Bearing Co. v. Adams, 
222 Fed. 967 [rev on other grounds 
231 Fed. 950, 146 CCA 146]; Cerri 
v. Akron-People’s Tel. Co., 219 Fed. 
285; Bucyrus Co. v. McArthur, 219 
Fed. 266; Barker v. Eastman, 206 
Fed. 865, 124 CCA 525; Newcomb vy. 
Burbank, 181 Fed. 334, 104 CCA 164; 
Risley v. Utica, 179 Fed. 875; A. B. 


Andrews Co. v. Puncture Proof 
Footwear Co. 168 Fed. 762: J. J. 
McCaskill Co: v. Diekson, 159 Fed. 


704, 86 CCA 572; Crosby v. Cuba R. 
Co., 158 Fed. 144 [aff 170 Fed. 369, 
95 CCA 539 (rev on other grounds 
224 SUL Suai3, 32. S@t 182) 56° li ded, 
274, 38 LRANS 40)]; Koike vy. At- 
chison, ete, R. Co., 157 Fed. 623; 
Clement v. Louisville, ete, R. Go., 
153 Fed. 979; Jones v. Subera, 150 
Fed. 462; Kreider v. Cole, 149 Fed. 
647, 79 CCA 339; Kirven v. Virginia- 
Carolina Chemical Co., 145 Fed. 288, 
76 CCA 172, 7 AnnCas 219; Briges 
v. Traders Co., 145 Wed. 254: Ore- 
gon R., ete., Co. v. Shell, 148 Fea. 
1004; Jones v. Gould, 141 Fed. 698 
[aff 149 Wed: 158, 80 CCA 1]: Cc ¢@ 
Taft Co. v. Century Sav. Bank, 141 
Fed. 369, 72 CCA 671; Denver, etc., 
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controversy properly within he jurisdiction of the 
It is wholly immaterial how the question 
arises, whether by motion, plea, demurrer, answer, 
petition, or by the court’s own inspection of the 
The dismissal may be ordered upon mo- 
tion of the parties ** or by the court of its own mo- 
tion,*> at any time during the pendency of the ease 


R.. Co. v.. Arnighi, 141. Bed, 67,72 
CCA 400; Anderson vy. Bassman, 140 
Fed. 10; York County Sav, Bank v. 
Abbot, 139 Fed. 988; Kinney v. Mit- 
chell, 138 Fed. 270 [writ of error 
dism 203 U. S. 586, 27 SCt 784, 51 L. 
ed. 329]; Pennsylvania Co. v. Bay, 
138 Fed. 203; Crystal Springs Land, 
etc., Co. v. Los Angeles, 82 Hed. 114 
hatt 177) 0, 1S. 269, 2OOSCHLbTS, eae 
i, ed. 720); U. S: wi" Crawford, 47 
Fed. 561; Imperial Refining Co. v. 
Wyman, 38 Fed. 574, 3 LRA 508; 
Draper v. Springport, 15 Fed. 328, 
21 Blatchf. 240; Rae v. Grand Trunk 


R. Co., 14 Fed, 401; Coffin v. Hag- 
gin, 11 Fed. 219, 7 Sawy. 509. 
[a] Prior to the act of 1875 (1) 


it was the duty of the court to dis- 
miss the suit at any stage if the 
jurisdictional averments in the rec- 
ord were insufficient to sustain the 
jurisdiction. See supra § 95 et seq. 
(2) When such averments were suf- 
ficient they could not usually be 
controverted by evidence unless de- 
fendant denied them in his pleading. 
See supra §§ 99, 100. (3) In a few 
cases, however, the court seems to 
have exercised the power to dismiss 
whenever the want of jurisdiction 
appeared in the course of the trialy 
Barney v. Baltimore, 6 Wall. (U. S.) 
280, 18 LL. ed, 825; McCloskey v. 
Cobb, 15 F. Cas. No. 8,702, 2 Bond 
16; Brown v. Noyes. 4 F. Cas. No. 
2,023, 2 Woodb. & M. 75. See also 
Maxwell v. Levy, 16 F. Cas. No. 
9.3821, 4 Dall. (Pa.) 380, 1 L. ed. 854; 
Maxwell _v. Levy, 16 F. Cas. No. 
9,321, 2 Dall. (Pa.) 381, 1 Li ed. 424 
(in both of which cases 'the suit: was 
dismissed on motion). : 

43. Gilbert v. David, 235 U. Ss. 
561, 568, 35 SCt 164, 59 L. ed. 360; 
Briges v, Traders’ Co., 145 Fed. 254; 
Pe one Co. v. Bay, 138 Fed. 


“The objection may be made now 
by answer before answering to the 
merits, or it may be made by mo- 
tion, Steigleder v. McQuesten, 198 
U.S. 141, 25°SCt 616, 49 Th. ed. 986. 
The statute does not prescribe any 
particular mode by which the ques- 
tion of jurisdiction is to be brought 
to the attention of the court, and 
the method of raising the question 
may be left to the sound discretion 
of the trial judge. Wetmore v. 
Rymer, 169 U. S. 115, 121, 18 Sct 


293, 42 LL. ed. 682. It may be 
raised by a genéral denial in the 
answer, where the state practice 


permits of that course. Roberts v. 
Lewis, 144 U. S. 653, 12 SCt 781, 36 
L, ed. 579. In the State of Connecti- 
cut, under the form of denial con- 
tained in this answer, the answer 
raised the issue. Sayles v. Fitz 
Gerald, 72 Conn. 391, 396, 44 A 733.” 
Gilbert v. David, supra. 

[a] Where want of jurisdiction 
appears from the complaint, it is 
the duty of the court to take cog- 
nizance of it, regardless of the 
manner in which it is brought’ to 
the court’s attention. Koike v, At- 
chison, etc, I. Co., 157 Bed, 623. 

44, Smithers v. Smith, 204 U. Ss. 
632, 27 SCt 297, 51 L. ed. 656; Steig- 
leder_v. McQuesten, 198 U. S. 141, 
25 SCt 616, 49 L. ed. 986; Wetmore 
v. Rymer, 169 U. S. 115, 18 SCt 293, 
42 L. ed. 682; Morris v. Gilmer, 129 
U. Si 816/9' SCt 289), 32 veveds 690; 
Jones v. Subera, 150 Fed. 462; Penn- 
sylvania Co. v. Bay, 138 Fed. 203. 

45. Chicago, ete, R. Co. v. Wil- 


Same title, page and note number. 
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before its 
raised at the 


diction, when raised, 
but leaves it to the 


error.°* The statute has not 
requirement that the question 


lard, 220 U. S. 413, 31 Sct 460, 55 
L. ed. 521; Smithers v. Smith, 204 
U. S. 632, 27 SCt 297, 51 L. ed. 656; 
Mexican Cent. R. Co. v. Pinkney, 149 
U. S. 200, 13 SCt 859, 37 L. ed. 699: 
Nashua, etc. R. Corp. v. Boston, 
ete., R. Corp., 136 U. S. 356, 10 SCt 
1004, 34 L. ed. 363;-Hartog v. Mem- 
ory, 116 U. S. 588, 6 SCt 521, 29 L. 
ed. 725 [rev 23 Fed. 835]; Farming- 
ton Village Corp. v. Pillsbury, 114 U. 
S. 138, 5 SCt 807, 29 L. ed. 114; 
Mansfield, etce., R. Co. v. Swan, 111 
U. S. 739, 4 SCt 510, 28 LL. ed. 462; 
Williams v. Nottawa Tp., 104 U. S. 
209, 26 L. ed. 719; Wetmore v. 
Rymer, 169 U. S. 115, 18 Sct 293, 
42 L. ed. 682; Cleveland Cliffs Iron 
Co. v. Kinney, 262 Fed. 


v. Johnson, 255 Fed. 958, 
167 CCA (250; Cunard SS. Co, \v. 
Smith, 255 Fed. 846, 167 CCA 174; 
Primos Chemical Co. v. Fulton Steel 
Corp., 254 Fed. 454; Wise v. Locomo- 
tive Firemen, ete., Brotherhood, 252 
Fed. 961, 164 CCA 469; Chicago, etce., 
R. Co. v. Nebraska, 251 Fed. 279, 
163 CCA 435; Sclareneco v. Chicago 
Bonding Co., 236 Fed. 592; Gibbons 
v. Dexter Horton Trust, etc., Bank, 
225 Fed. 424; Gundall v. Manhattan 
R. Co., 205 Fed. 410; Rife v. Lum- 
ber Underwriters, 204 Fed. 32, 122 
CCA 346 [rev on other grounds 237 
U.S: 6055.35 SCt'717, 59 L. ed: 1140); 
McEldowney v. Card; 193 Fed. 475; 
Newcomb v. Burbank, 181 Fed. 334, 
104 CCA 164; Risley v. Utica, 179 
Fed. 875; Crosby v. Cuba R. Co., 158 
Fed. 144 [aff 170 Fed. 369, 95 CCA 
539 (rev on other grounds 222 U. 
S. 473, 32 SCt 132, 56 L. ed. 274, 
88 LRANS 40)]; Kirven v. Virginia- 
Carolina Chemical Co., 145 Fed. 288, 
76 CCA 172, 7 AnnCas 219; Rae v. 
Grand Trunk R. Co., 14 Fed. 401; 
Stanley v. Albany County, 5 Fed. 254. 

[a] Corporate capacity of party. 
—When jurisdiction depends on the 
nature of the right asserted and not 
upon diverse citizenship, the court 
has no power, either inherent or 
statutory, to make inquiry of its 
own volition into plaintiff’s corpo- 
rate capacity, if defendant by plead- 
ing to the merits has waived any 
objection on that score. Kardo Co. 
v. Adams, 231 Fed. 950, 146 CCA 146. 

Dismissal sua sponte for insuffi- 
ciency of jurisdictional averments 
see supra §§ 95-97. 

46. Cameron v. Hodges, 127 U. S. 
322,.8 SCt 1154, 32 L. ed. 132. 

[a] Although the complaint may 
bring the case within the jurisdic- 
tion of federal court, the action 
may be dismissed where it appears 
on the trial that no federal ques- 
tion is involved. Fergus Falls v. 
Fergus Falls Water Co., 72 Fed. 873, 
19 °CCA= 212. 

[b] A motion made by defendant 
who has defaulted will be consid- 
ered. Dail-Overland Co. v. Willys- 
Overland, 263 Fed. 171. uy : 

[ec] After judgment.—‘“It is com- 
petent for the court to set aside the 
judgment for the “purpose of inquir- 
ing into the question, either with or 


But such an objection ought to. be 
first opportunity, and delay in its 
presentation should be considered in examining the 
grounds upon which it is alleged to rest.47 
statute does not prescribe how the question of juris- 
shall be tried and determined, 
discretion of the trial judge.48 
The court may submit the issue to the jury,*® or 
the question may arise in such a shape that the 
judge may hear and determine it himself.5° 
either event the parties are not concluded by the 
judgment which is subject to review : 
done away with the 
of jurisdiction shall 
be tried as a separate and independent issue.®2 In 
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The 


In 


on appeal or 


dered.®? 


without a jury, as it may see fit; 
and, unless it shall appear from the 
evidence adduced or from the record 
that it is without jurisdiction, it 
may re-enter the judgment on the 
verdict.” Toledo Tract. Co. v. Cam- 
eron, 137 Fed. 48, 49, 69 CCA 28. 
{d] The circuit court of appeals 
may dismiss an action on it appear- 
ing that there is a lack of jurisdic- 
tion. Cunard SS. Co. v. Smith, 255 
Fed. 846, 848, 167 CCA 174 (“It was 
the duty of the District Judge to 
have dismissed the complaint on 
his own initiative, even though the 
defendant did not call the matter 
to his attention. . But, as this 
was not done by the court below, 
it must be done by this court’’). 
* 47, Deputron v. Young, 134 U. S. 
241, 10 SCt 539, 38 L. ed. 923. 


“While this section gives the 
court the right to dismiss a_ suit 
when that situation appears, 


whether the parties raise the ques- 
tion or not, it is the duty of the 
defendant to bring the matter to the 
attention of the court, in some 
proper way, where the facts are 
known upon which a want of juris- 
diction appears.” Gilbert v. David, 
235 U.S. 561, 567, 35 SCt 164, 59 L. 
ed. 360. 


[a] Discretion of court.—— “In 
considering this question of juris- 
diction, however, in my view, we 


must do so from two standpoints 
and with different rules governing 
in each case such consideration: 
First, if the want of jurisdiction 
appears from the face of the Dill, 
then I have no hesitation in saying 
that no matter how far the cause 
has progressed or how difficult it 
may be to retrace the steps taken 
it is the duty of the court, never- 
theless, to retrace those steps, place 
the parties as far as possible in 
statu quo and then dismiss the pro- 
ceedings, so soon as its attention is 
called to or it discovers such lack 
of jurisdiction; second, if the want 
of jurisdiction does not appear on 
the face of the bill, and is not dis- 
closed in the pleadings or proof, but 
is solely based upon the alleged 
facts existent, if at all, outside the 
record, then it is the duty of the 
court, I conceive, to exercise a wise 
discretion in determining whether or 
not, in the then condition of the 
cause and the relations existing be- 
tween the parties by reason of pro- 
ceedings already taken therein, it 
will permit such issues of facts to 
be raised.” hoes v. Traders’ Co., 
145 Fed. 254, 257. 

48. Wetmore v. Rymer, 169 U. S. 
115, 18 SCt 293, 42 L. ed. 682; Toledo 


Tract. Co. v. Cameron, 137 Fed. 48, 
55,69 CCA 28. 
“The court may adapt such 


methods of satisfying itself as the 
nature of the case may require. 
Toledo Tract. Co. v. Cameron, supra. 

49, Wetmore v. Rymer, 169 U.S. 
115, 18 SCt 293, 42 L. ed. 682; Kir- 
ven v. Virginia-Carolina - Chemical 
Co., 145 Fed. 288, 76 CCA 172, 7 Ann 
Cas 219: Toledo Tract. Co. v. Cam- 
eron, 137 Fed, 48, 69 CCA 28; Drap- 
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any case plaintiff should have an opportunity to be 
heard in opposition, and to introduce any appro- 
priate evidence.®° 
termine an, issue of this character upon proofs taken 
in the regular way, with opportunity for cross- 
examination, and not upon ex parte affidavits,5+ be- 
cause of the recognized fact that a decision upon 
affidavits is a very unsatisfactory method of deter- 
mining disputed questions of fact.55 The court may 
decline to determine the matter on ex parte affida- 
vits, leaving it to be decided upon a plea or answer 
raising the issue, where the witnesses can be ex- 
amined and cross-examined,** or a reference to take 
and report the evidence upon the issue may be or- 
Affidavits filed or offered must be con- 


It is the better practice to de- 


er? Vv. Spring port, ib) Med..328.1091 
Blatchf. 240. 
50. Gilbert v. David, 235 U. g. 


561, 35 SCt 164, 59 L. ed. 360; Smith- 
ers v. Smith, 204 U. S. 632, 27 Sct 
297, 51 L. ed. 656; Morris v. Gilmer, 
L290 UL Sinsiby. SN SCtH289, “S2iTi aed: 
690; Hartog v. Memory, 116 U. S. 
588, 6 SCt 521, 29 L. ed. 725 [rev 23 
Fed. 835]; Anderson v. Bassman, 
140 Fed. 10; Toledo Tract. Co. v. 
Cameron, 1387 Fed. 48, 69 CCA 28. 

51. Wetmore v. Rymer, 169 U. S. 
11/558 1 8haSChy 20342) fi. 8 edie 682 
(where the court below set aside a 
verdict and judgment, and upon mo- 
tion of defendant supported by affi- 
davits, and in consideration of the 
evidence heard on the original trial, 
the court dismissed the case on the 
ground that the amount in contro- 
versy was insufficient. This method 
of proceeding was not criticized by 
the supreme court, but the judg- 
ment of dismissal was reversed as 
not warranted by the facts); An- 
derson v. Watts, 138 U. S. 694, 11 
SCt 449, 34 L. ed. 1078. 

Direct appeal on question of jur- 
isdiction see infra § 210 et seq. 

52. Kirven v. Virginia-Carolina 
Chemical Co., 145 Fed. 288, 76 CCA 
i172, 7 AnnCas 219; Terry v. Davy, 
107 Fed. 50, 46 CCA 141. See also 
cases supra § 102 notes 7-9. 

53.. Deputron vy. Young, 134 U. S. 
241, 10 SCt 589, 33 L. ed. 923; Har- 
tog v. Memory, 116 U. S. 588, 6 SCt 
521, 29 L. ed. 725 [rev 23 Fed, 835, 
and expl Morris v. Gilmer, 129 U. S. 
315, 9 SCt 289, 32 L. ed. 690]; Gaddie 
v. Man, 147 Fed. 955 [rev on other 
grounds 158 Fed. 42. 88 CCA 1]; 
Holden v. Utah, etc., Mach. Co., 82 
Fed. 209; Bobyshall v. Oppenheimer, 
es Cas. No. 1,592, 4 Wash. GC. CG 

[a] Where the facts alleged in a 
plea questioning the jurisdiction are 
admitted, no evidence in support 
thereof is necessary to enable the 
court to determine the question of 
jurisdiction. McCauley v. McCauley, 
202 Fed. 0. 

54. Gaddie v. Mann, 147 Fed. 955 
[rev on other grounds 158 Fed. 42, 
88 CCA 1]; Kilgore v. Norman, 119 
basi 1006 [aff 120 Fed. 1020, 56 CCA 


55. Jones v. Subera, 150 Fed. 462. 

56. Gaddie v. Mann, 147 Fed. 955 
[rev on other grounds 158 Fed. 42, 
88 CCA 1]; Canadian Pac. R. Co. v. 
Wenham, 146 Fed. 206 (motion to 
set aside service because defendant 
not an inhabitant of district). 

57, Canadian Pac. R. Co. v. Wen- 
ham, 146 Fed. 206. 

[a] Rule applied.—A motion to 
set aside the service in a federal 
court, on the ground that defendant 
is not an inhabitant of the district 
where the question of intention ap- 
pears to be involved, will not be de- 
termined alone on the ex parte affi- 
davit of defendant, nor will it be 
passed for determination of the 
question on plea or answer where 
defendant is under arrest; but the 
issue will be referred to a master, 
to take such testimony thereon as 
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sidered.®§ 


the evidence.® 


as required by statute.® 


sal.%* 


The burden of proof is on defendant 
where the jurisdictional averments are sufficient.®? 
To justify a dismissal under the statute, want of 
jurisdiction must appear to the ‘‘satisfaction’’ of 
the court.°° This means that the fact should appear 
to a legal certainty,®! but it has been denied that 
this means more than by a fair preponderance of 
Ex parte affidavits may be insuffi- 
cient to satisfy the court of a want of jurisdiction 
Where the jurisdictional 
averments are sufficient, want of jurisdiction must 
affirmatively appear in order to justify a dismis- 
Mere failure to support jurisdictional aver- 
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any way, does not show want of jurisdiction requir- 
ing dismissal under the statute.® 
which the court acts in dismissing the suit must 
be pertinent either to the issue made by the par- 
ties or to the inquiry instituted by the court,®* and 
must appear of record if either party desires to 
have the order of dismissal reviewed on appeal or 


The evidence on 


Parties celiusively made or joined. The statute 
specifically requires the court to dismiss a suit, where 
it shall appear that parties have been improperly 
or collusively made or joined for the purpose of 
creating a case cognizable by the court.*8 


The 


ments by proof, when they were not put in issue in | provision is regarded as a salutary one and it is 


may be offered by either party, sub- 
ject to the right of cross examina- 
tion. Canadian Pac. R. Co. v. Wen- 
ham, 146 Fed. 206. 

58 Mechanical Appliance Co. v. 
Castleman, 215 U. S. 437,.30 SCt 125, 
54 L. ed. 272; Morris v. Gilmer, 129 
U.S. 315, 9 SCt 289, 32 L.ied. 690; 
Kilgore v. Norman, 119 Fed. 1006 
[aff 120 Fed. 1020, 56 CCA 683]. 

[a] It is the duty of the court to 
consider affidavits showing its want 
of jurisdiction, although they are 
filed after the taking of testimony 
in the case has been closed. An- 
derson v. Bassman, 140 Fed. 10. 

59. Simpson v. Phillipsdale Paper 
Mill Co., 223 Fed. 661; Pennsylvania 


Co. v. Bay, 138 Fed. 208. See also 
supra § 103. 

60. Jud. Code § 87. 

61. Barry v. Edmunds, 116 U. S. 


550, 6 SCt 501, 29 L. ed, 729; Pike 
County v. Spencer, 192 Fed. 11, 112 
CCA 433; Hill v. Walker, 167 Fed. 
241, 92 CCA 633 [certiorari den 214 
U.S. 517, 29 SCt 698, 53 L. ed. 10641]; 
Howe v. Howe, ete, Ball Bearing 
Co., 154 Fed. 820, 88 CCA 536. 

“In the language of Mr. Justice 
Matthews, in Barry v. Edmunds, 116 
WS. 550, 6 SCt 501, 29 Ty. :ed:) 1729: 
‘It might.happen that the judge on 
the trial or hearing of a case would 
receive impressions amounting to a 
moral certainty that it does not 
really and substantially involve a 
dispute or controyersy within the 
jurisdiction of. the court, but upon 
such personal conviction, however 
strong, he would not be at liberty to 
act, unless the facts upon which the 
persuasion is based, when made dis- 
tinctly to appear on the record, 
create a legal certainty of the con- 
clusions based on them. Nothing 
less than this is meant by the stat- 
ute when it provides that the failure 
of its provisions [jurisdiction] on 
this account shall appear to the sat- 
isfaction of said Circuit Court.” 
Gaddie v. Mann, 147 Fed. 955, 959 
[rev on other grounds 158 Fed. 42. 
88 CCA 1]. 

[a] Amount in controversy.—‘“It 
has been several times decided by 
this court that a suit cannot prop- 
erly be dismissed by a Circuit Court 
as not invoiving a controversy of 
an amount sufficient to come within 
its jurisdiction unless the facts, 
when made to appear on the record, 
create a legal certainty of that con- 
clusion. Barry v. Edmunds, 116 WU. 
S. 550, 6 SCt 501, 29 L. ed. 729: Wet- 


more v. Rymer, 169 U. S. 115, 18 
SCt 293, 42 L. ed. 682.” Put-in-Bay 
Waterworks, ete., Co. v. Ryan, 181 


ee 409, 430, 21 SCt 709, 45 L, ed. 

[b] “The expression ‘to a legal 
certainty,’ in this connection, seems 
to have originated in Barry v. Ed- 
munds, 116 U. S. 550, 6 SCt 501, 29 
L. ed. 729, where it was used with 
reference to a plea in abatement 
based upon an allegation that the 
amount in controversy was in fact 
less than the jurisdictional amount, 
although a greater sum was claimed 
by the plaintiff as damages for an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


alleged assault upon him by the 
defendant. The same expression was 
approved in Deputron v. Young, 134 
U. S. 241, 252, 10 SCt 539, 33 L. ed. 
923, where it was used with refer- 
ence to a petition to dismiss for 
lack of diversity of citizenship, 
which was not filed until after the 
case had been tried on its merits 
and a verdict had been returned 
against the petitioner. The facts on 
which these two decisions rest seem 
to me _ essentially different from 
those of the present case. In Barry 
v. Edmunds, supra, the court was 
called upon by the plea in abate- 
ment to speculate as to the utmost 
verdict which a jury was likely to 
return for the assault. In Deputron 
v. Young, supra, many months had 
gone by since the case was at is+ 
sue, and it had been tried on the 
merits and decided against the peti- 
tioner before the petition to dismiss 
was filed. Obviously, under such 
circumstances, every doubt as to the 
jurisdiction ought to be resolved in 
favor thereof.” Simpson y. Phillips- 
dale Paper Mill Co., 223 Fed. 661, 
663. 

[c] A sworn answer in equity al- 
leging a want of knowledge, infor- 
mation, or belief by defendant 
merely puts plaintiff to some proof 
on the point, and does not require 
him to produce the degree of proof 
required where the answer contains 
a positive denial. Hanchett v. Blair, 
100 Fed. 817, 41 CCA 176 (citizen- 
ship). 

62. Simpson v. Phillipsdale Paper 
Mill Co., 223 Fed. 661. ; 

63. In re Cleland, 218 U. S. 120, 
80 SCt 647, 54 L. ed. 962; Put-in-Bay 
Waterworks, ete., Co. v. Ryan, 181 
U.S. 409,.21 SCt 709, 45 LL. ed. 927. 

[a] Affidavits of umknown wit- 
nesses, who have not been subjected 
to cross-examination, obtained by a 
person shown to have resorted to 
questionable methods, will not be 
accepted as sufficient against posi- 
tive testimony in contradiction. Kil- 
sore v. Norman, 119 Fed. 1006 [aff 
120 Fed. 1020, 56 CCA 6831]. 

64, Every Evening Printing Co. v. 
Butler, 144 Fed. 916, 79 CCA 657. 
But see Jones v. Subera, 150 Fed. 
462 (holding that burden is on plain- 
tiff to establish jurisdiction). 

65. Every Evening Printing Co. v. 
Butler, 144 Fed, 916, 75 CCA 657. 

[a] Rule applied.— “After the 
closing of the testimony, it was 
urged by counsel for the defendant, 
that it should have been affirma- 
tively shown on the part of the 
plaintiff, that she was a citizen of 
New Jersey at the time of the 
bringing of the suit, or a citizen of 
some other state than the state of 
Delaware; that the citizenship of 
the husband determines the citizen- 
ship of the wife, and as there was 
absolutely no evidence as to the citi- 
zenship of the husband, there was 
no evidence as to the citizenship of 
the wife, and therefore plaintiff had 
failed to affirmatively show that the 
case was within the jurisdiction of 
the court. The court declined to ac- 


cede to these propositions, on the 
ground that the requisite diversity 
of citizenship was averred in the 
declaration, and thus affirmatively 
appearing in the record the juris- 
diction of the court attached, unless 
the prima facie truth of that aver- 
ment was successfully controverted 
by competent evidence adduced at 
the proper time under a plea of 
abatement, or some other appropri- 
ate plea, or notice to the opposite 
party. In this case, there was no 
such plea or notice or proof to con- 
trovert the averment of diverse citi- 
zenship in the declaration. The 
plaintiff in error relies entirely upon 
the fact that defendant in error 
testified that she was married, and 
that there was no proof of the resi- 
dence or citizenship of her husband. 
This fact, however, is not incon- 
sistent with the averment of citi- 
zenship made by plaintiff in her 
declaration.” Every Evening Print- 
ing Co. v. Butler, 144 Fed. 916, 918, 
75 CCA 657. 

66. Hartog v. Memory, 116 U. Ss. 
588, 6 SCt 521, 29 L. ed. 725 (where 
the court said that neither party, 
without pleading at the proper time 
and in the proper way, or adopting 
some other appropriate form of pro- 
ceeding, has the right to introduce 
evidence the only purpose of which 
is to make out a case for dismissal), 
But see Adams vy. Shirk, 117 Fed. 
801, 804 (where, speaking of Hartog 
v. Memory, supra, it is said: “De- 
fendants in error rely on this case 
to show that, since plaintiff in error 
filed his plea in abatement with his 
pleas to the merits, the evidence as 
to jurisdiction cannot be considered. 
But in Morris v. Gilmer, 129 U. S. 
315, 326, 9 SCt 289, 32 L. ed. 690, 
the doctrine of Hartoge v. Memory 
on this point was denied”). 

67. Wetmore v. Rymer, 169 U. S. 
ond ae ARUN L. ed. 682; Har- 
Of Vv. emory, U. S. 588, 6 SCt 
521, 29 L. ed. 725. 

68. Jud. Code § 37. 

[a] Main purpose of the provi- 
sion.—This provision of the act is 
largely designed to circumvent 
colorable assignments in those cases 
where a genuine assignee may still 
sue in his own name regardless of 
the citizenship of his assignor. Lake 
County v. Dudley, 173 U. §. 243, 19 
SCt 398, 43 L. ed. 684; Farmington 
Village Corp. v. Pillsbury, 114 U. §s. 
138, 5 SCt 807, 29 L. ed. 114; Ber- 
nards Tp. v. Stebbins, 109 U. §. 341, 
8 SCt 252, 27 L. ed. 956 

[b] Omission of necessary 
parties —‘‘As to the ground of the 
first plea, that certain persons had 
been omitted as parties, the court 
held that § 5 of the Judiciary Act of 
March 3, 1875, ce 187, 18 Stat. 472, 
relates solely to the collusive mak- 
ing of the actual parties plaintiff or 
the collusive joinder of the actual 
parties defendant, and that if the 
parties before the court are prop- 
erly aligned as plaintiffs and de- 
fendants, it is not a ground of dis- 
missal, in so far as the jurisdic- 
tional question is concerned, that 


§ 106] 


the duty of the court to observe it.® 
sion for its enforcement arises chiefly in cases of 
collusive transfers and assignments from parties 
whose character of citizenship would not enable 
them to sue in the federal court in their own 
names.’° Whatever may have been the practice in 
such cases prior to the act,?! the method of taking 
objection to the jurisdiction is not now confined to 
a plea in abatement,’? and the objection has been 
allowed to be taken by plea,’3 answer,’* motion,’> 


necessary parties are omitted, either 
as plaintiffs or defendants, whose 
presence would defeat the jurisdic- 
tion of the court.” Helm vy, Zarecor, 
222 U. S. 32, 35, 32 SCt 10, 56 L. ed. 


ND) 

69. Lehigh Min., etc., Co. v. Kelly, 
160 U. S. 327, 16 SCt 307, 40 L. ed. 
444; Robinson v. Anderson, 121 U. S. 
O22 407 ~oCtimM Olle 30nd. <eds 10217 
Lanier v. Nash, 121 U. S. 404, 7 SCt 
919, 30 L. ed. 947; Little v. Giles, 
EUS 6S... 596,1% SCt 782; 302 luviied. 
269; Farmington Village Corp. v. 
Pillsbury, 114 U. S. 138, 5 SCt 807, 
29 L. ed. 114 [foll Little v. Giles, 
108 Wh S55696,47 «SEt- 32,3801 De ed. 
269]; Detroit v. Dean, 106 U. S. 537, 
1 SCt 560, 27 L. ed. 300; Williams v. 
Nottawa Tp., 104 U. S. 209, 26 L. ed. 
719; Stephens v. Smart, 172 Fed. 
466; New Albany Waterworks v. 
Louisville Banking Co., 122 Fed. 776, 
58 CCA 576; Lehigh Min., etc., Co. 
v. Kelly, 64 Fed. 401 [aff 160 U. S. 
327, 16 SCt 307, 40 L. ed. 444]; 
Coffin v. Haggin, 11 Fed. 219, 7 Sawy. 
509. 

“The old rule established by the 
decisions, which required all objec- 
tions to the citizenship of the 
parties, unless shown on the face 
of the record to be taken by plea 
in abatement before pleading to the 
merits, was changed, and the courts 
were given full authority to protect 
themselves against the false pre- 
tences of apparent parties. This is 
a salutary provision which ought 
not to be neglected.” Farmington 
Village Corp. v. Pillsbury, 114 U. 
S. 138, 144, 5 SCt 807, 29 L. ed. 114. 

[a] Dlustrations,— (1) A dece 
dent left no estate, except a cause 
of action for his wrongful death, 
which under the state statute inured 
to the benefit of his widow and chil- 
dren. Both he and his widow were 
natives of the United States and 
citizens of Ohio. At the request of 
the widow’s attorneys, plaintiff, who 
was an alien and a consular repre- 
sentative of the kingdom of Italy, 
was appointed administrator, — and 
brought an action against citizens 
of Ohio for his decedent’s death in 
a federal court. He had no acquaint- 
ance with decedent, or his family, 
and no interest in the estate, and 
the sole reason for his appointment 
was so that he might sue in that 
court. The suit was held to be col- 
lusive, and was dismissed under Jud. 
Code § 387. Cerri v. Akron-People’s 
Tel. Co., 219 Fed. 285. (2) An as- 
signment of corporate stock and 
bonds for the sole consideration that 
the assignee would sign a bill for 
the appointment of a receiver for 
the corporation was held to be col- 
lusive and a fraud on the jurisdic- 
tion of the court, although such as- 
signment was absolute. Kreider v. 
Cole, 149 Fed. 647, 79 CCA 339 [rev 
140 Fed. 944]. (3) An action 
brought by a South Dakota corpora- 
tion against a citizen of Georgia, in 
a federal court sitting in the lat- 
ter state, will be dismissed as col- 
lusive, where such corporation is 
merely the agent of Georgia attor- 
neys, who brought it Jintes exlatenee 
as a corporation that individual citi- 
zens of Georgia having controver- 
‘sies with other individual ee 
zens of that state might, in their 
discretion, have the use of its cor- 
porate name in order to he pen ae 
apparently within the jurisdiction 0 
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the federal court. Southern Realty 
Inv. Co. v. Walker, 211 U. S. 603, 
29 SCt 211, 53 L. ed. 346. (4) Where 
a suit in a federal court is between 
citizens of different states, and pre- 
sents a bona fide cause of action in- 
volving the statutory amount, there 
is no collusion in a legal sense 
which will defeat the jurisdiction of 
the court because the parties agreed 
that the suit should be brought 
therein, and that the averments of 
the bill should be admitted by the 
answer. Pennsylvania Steel Co. v. 
New York City R. Co., 157 Fed. 440. 
(5) Where two persons, entitled te 
Separable, although precisely simi- 
lar, claims charged on real estate, 
joined in a bill for the enforcement 
of their liens, and the bill was 
amended by omitting one of such 
persons in order that it might not 
fail for want of the requisite di- 
versity of citizenship, and the suit 
was prosecuted by the other for 
the enforcement of her own claim, 
the amended bill stating that the 
person omitted “consents to the re- 
lief sought in this bill and to all 
proceedings had and to all orders 
or decrees made or that may be 
made by the court in this cause,” 
the circumstances did not disclose 
collusion and the bill as amended 
was not demurrable, Mathieson v. 
Craven, 164 Fed. 471. 

[b] Stockholders’ suits. — (1) 
Suits held not collusive, Chicago v. 
Mills, 204 U. S. 321, 27 SCt 286, 51 
L. ed. 504 [aff 143 Fed. 430]; Con- 
sumers’ Gas Trust Co. v. Quinby, 
137 Fed. 882, 70 CCA 220 [certiorari 
den 198 U. S. 585, 25 SCt 803, 49 
L. ed. 1174]; New Albany Water- 
works v. Louisville Banking Co., 122 
Fed..778, 58 CCA 576. (2) Suits 
held collusive, Kemmerer v. Hag- 
gerty, 139 Fed. 693. 

{c] Suit by cestui que trust.—It 
was held that there was no collu- 
sion in a suit brought by a cestui 
que trust upon the refusal of the 
trustee to sue. Bowdoin College v. 
Merritt, 63 Fed. 213 [app dism 169 
U. S. 551, 18 SCt 415, 42. L. ed. 850]. 

[d] Who may assign error.—(1) 
If jurisdiction appears in the plead- 
ings, but collusion in making parties 
is shown on the trial, it is ques- 
tionable whether a defendant who 
allows the case to go on until judg- 
ment has been taken against him 
can object to the jurisdiction on 
appeal or writ of error. Williams v. 
Nottawa Tp., 104 U. S. 209, 26 Ih. 
ed. 719 (holding, however, that if 
a plaintiff thus proved guilty of col- 
lusion seeks relief by appeal or er- 
ror from a judgment against him- 
self, the judgment will be reversed 
with instructions to dismiss the 
suit). (2) Defendant cannot assign 
error if he assents to the fraud. 
Mattocks v. Baker, 2 Fed. 455. 

70. Lake County v. Dudley, 173 
U. S. 248, 19 SCt 398, 43 L. ed. 684; 
Lehigh Min., etce., Co. v. Kelly, 160 
U. S. 327, 16 SCt 307, 40 L. ed. 444; 
Morris v. Gilmer, 129 U. S.. 315, 9 
SGt 289, 32) Li ed. 06905: Little wv. 
Giles, 118 U.S. 596, eae 32, ae 
L. ed. 269; Cashman v. Amador, etc., 
Canal Co., 118 U. S. 58, 6 SCt 926, 30 
L. ed. 72; Farmington Village Corp. 
v. Pillsbury, 114 U.S. 138, 5 SCt 
807, 29 L. ed. 114; Bernards Tp. v. 
Stebbins, 109 U. S. 341, 3 SCt 252, 27 
L. ed. 956; Hayden v. Manning, 106 
U. S. 586, 1 SCt 617, 27 L. ed. 306; 


or by the court of its own motion.7é 
of collusion may be determined by the court,’? or 
submitted to the jury under proper instructions.7 
The court may grant a new trial for newly discoy- 
ered evidence of a fraud perpetrated upon its juris- 
diction.’® But a judgment on the merits is not open 
to collateral attack.®° 

Decision of merits. The statute confers no power 
to summarily decide matters in issue going to the 
merits of the controversy,8! and where the juris- 
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The question 


Williams v. Nottawa Tp., 104 U. S. 
209, 26 L. ed. 719; Consolidated Rub- 
ber Tire Co. v. Ferguson, 183 Fed. 
756, 106 CCA 330; Kreider v. Cole, 
149 Fed. 647, 79 CCA 839; Ashley v. 
Presque Isle County, 83 Fed. 534, 
27 CCA 585; Mclean vy. Clark, 31 
Fed. 501; Stanley v. Albany County, 
15 Fed. 488, 21 Blatchf. 249 [aff 121 
U. S. 535, 7 SCt 1234, 30 L. ed. 1000]; 
Coffin v. Haggin, 11 Fed. 219, 7 
Sawy. 509; Greenwalt v..Tucker, 10 
Fed, 884, 3 McCrary 450. 
71. See supra §§ 99, 100. 
72. Turnbull v. Ross, 141 Fed. 
649, 72 CCA 609 
73. Helm y. Yarecor, Dieu Ona, 
32, 32 SCt 10, 56 L. ed. 77; South- 
ern Realty Inv. Co. v. Walker, 2i1 
U.S. 603, 29 SCt 211, 53 L. ed. 346; 
Lehigh Min., ete., Co. v. Kelly, 160 
U. S. 327, 16 SCt 307, 40 L. ed. 444; 
De Laveaga v. Williams, 7 F.- Cas. 
No. 3,759, 5 Sawy. 574; Coffin v. 
Haggin, 11 Fed. 219, 7 Sawy. 509; 
Pond v. Vermont Valley R. Co., 19 
F. Cas. No. 11,265, 12 Blatchf. 280. 
[a] Sufficiency of plea.—The plea 


must specify which parties are 
claimed to have been collusively 
made. Helm v, Zarecor, 222 U. S. 


32, 32 SCt 10, 56 L. ed. 77. 

74. Lamaster v. Keeler, 123 U. S. 
376, 8 SCt 197, 31 L. ed. 238; Hay- 
den v. Manning, 106 U. S. 586, 1 SCt 
617, 27 L. ed. 306; Parsons v. Denis, 
7 Fed, 317, 2 McCrary 359 (answer 
held insufficient because it did not 
allege that the transfer was collu- 
Sive). 

75. Cashman vy. Amador, etc, 
Canal Co., 118 U. S. 58, 6 SCt 926, 
30 L. ed. 72, 

76. Lake County v. Dudley, 173 
U. S. 243, 19 SCt 398, 438 L. ed. 684; 
Hartog v. Memory, 116 U. S. 588, 6 
SCt 521, 29 L. ed. 725 [rev 23 Fed. 
835]; Farmington Village Corp. v. 
Pillsbury, 114 U. S. 138, 5 SCt 807, 
29 L. ed. 114; Williams v. Nottawa 
Tp. L040. .S.4,209, 265-T. ed. .709- 
Cerri v. Akron-People’s Tel. Co., 219 


Fed. 285; Consolidated Rubber Tire 
Co. v. Ferguson, 183 Fed. 756, 106 
CCA 330. : 

77. Briggs yv. Traders’ Co., 145 


Fed. 254; Klenk v. Byrne, 143 Fed. 
1008; Lake County v. Schradsky, 97 
Fed. 1, 38 CCA 17; Maxfield v. Levy, 
16 F. Cas, No. 9,321, 4 Dall. 330, 1 
L. ed. 854, 

[a] “This question should not be 
decided upon conjecture,” but the de- 
cision must be based upon sufficient 
proof. Syracuse Third Nat. Bank y. 
Seneca Falls, 15 Fed. 783. 

73. Lamaster v. Keeler, 123 U.S. 
376, 8 SCt 197, 31 L. ed, 238; Turn- 
bull _v. Ross, 141 Fed. 649, 72 CCA 
609; Lake County vy. Schradsky, 97 
Fed. 1, 38 CCA 17; Welles v. New- 
berry, 23 FB. Cas. No. 17,378, 4 Mc- 
Lean 226. 

79. Greenwalt v. Tucker, 10 Fed. 
884, 3 McCrary 450. 

80. Acord v. Western Pocahontas 
Corp., 156 Fed. 989 [aff 174 Fed. 
1019, 98 CCA 625 (certiorari den 215 
U. S. 607, 30 SCt 408, 54 L. ed. 346)]; 
Mattocks v. Baker, 2 Fed. 455. 

81. Smithers v. Smith, 204 U. S. 
632, 27 SCt 297, 51 L. ed. 656. 

[a] Reason for rule, — ‘Such an 
authority obviously is not unlimited, 
and its limits ought to be ascer- 
tained and observed, lest under the 
guise of determining jurisdiction 
the merits of the controversy be- 
tween the parties be summarily de- 


794 [25C.J.] 


dictional question necessarily involves a considera- 
tion of the merits, it should be tried on formal 


pleadings.®? 
[§ 107] 


E. Venue in Wrong Federal District. 
Tf an action is within the general jurisdiction of the 
federal court, by reason of the existence of a fed- 
eral question,®® or by reason of the citizenship, or 
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[§§ 106-107 © 


action is not brought in the proper district may be 
waived,®* unless the action is of a local nature and 


required to be brought in a district other than that 


character of the parties,8* an objection that the 


cided without the ordinary incidents 
of a trial, including the right to a 
jury. For it must not be forgotten 
that where in good faith one has 
brought into court a cause of action, 
which, as stated by him, is clearly 
within its jurisdiction, he has the 
right to try its merits in the man- 
ner provided by the Constitution and 
law, and can not be compelled to 
submit to a trial of another kind.” 
Smithers v. Smith, 204 U. S. 632, 
645, 27 SCt 297, 51: L. ‘ed. 656. 

[b] Rule applied.—In trespass to 
try title to land worth more than 
the jurisdictional amount brought 
against several defendants a decision 
that defendants acted separately and 
not jointly and that the damages re- 
coverable against each separately 
was less than the required amount 
is not a determination of a jurisdic- 
tional fact but of an essential ele- 
ment of the merits. Smithers v. 
Smith, 204 U. S. 632, 27 SCt 297, 51 
L. ed. 656. 

[c] Where jury waived—‘“In ap- 
plying those general principles for 
the purpose of ascertaining the 
limits of the authority to dismiss 
summarily for lack of jurisdiction 
the circumstance that in this case 
a jury was waived by the parties 
is without significance, because if 
the judge had authority to adopt 
this summary method he could dis- 
pense with the jury, whether the 
parties agreed to it or not.” Smith- 
ers v. Smith, 204 U. S. 632, 645, 27 
SCt 297, 51 L. ed. 656. 

82. Illinois Cent. R. Co. v. Adams, 
ay Wa S728) 21 SCb wi; 745. ted: 

[a] A question which belongs to 
the merits (1) rather than to the 
jurisdiction should not be raised by 
motion to dismiss, but by demurrer 
or by other pleadings in the regular 
progress of the cause. Illinois Cent. 
hte Conv. Adams, 180) Us S228) 24 
SCt 251, 45 L. ed. 410 (where a bill 
is brought by stockholders of a cor- 
poration against the corporation and 
other parties without the allega- 
tions required by Equity Rules, rule 
94, or where a bill against a defend- 
ant individually shows the requisite 
diversity of citizenship, but defend- 
ant contends that he is so identified 
with the state as to make it really 
a suit against a state in violation 
of the Eleventh Amendment to the 
United States constitution, the case 
is not one for dismissal on mere 
motion). (2) “If the case shows a 
bona fide claim within the jurisdic- 
tion of the court, with a reasonable 
plausibility in support thereof, it 
behooves the court to pass on the 
merits on a formal plea, demurrer, 
or answer, rather than summarily on 
a motion to dismiss.” York County 
Son Bank v. Abbot, 131 Fed. 980, 


83. See supra §§ 29-47, 

84 See supra §§ 53-95. 

85. Male v. Atchison, ete., R. Co., 
240 U. S. 97, 36 SCt 97, 60 L. ed. 544; 
Geneva Furniture Mfg. Co. v. Kar- 
238 U. S. 254, 35 SCt 788, 59 L. 
ed, §12953\"U. Sv. Hvosief, §237/°U: 
Sedo SOE 4595759) Tl. ea.i8s fate 
217 Fed. 680]; Kreigh v. Westing- 
house, 214 U. S. 249, 29 SCt 619, 53 
L. ed. 984; Ingersoll v. Coram, 211 
aes. 385, 20 8 Ctl. 02s boo ian - 6G. o208 
{rev 148 Fed. 169; 78 CGA 303); 
Western Loan, etc., Co. v. Butte, 
etc., Cons, Min. Co., 210 U. S. 368, 28 
SCt 720, 52 L. ed. 1101; In re Moore, 


209 U. S. 490, 28 SCt 585, 706, 52 L. 
ed. 904, 14 AnnCas 1164; Ex p. Wis- 
ner) 203. U.S. 4495027 \SCe 50, “61: 
L. ed. 264; In re Keasbey, 160 U.S. 
221, 16 SCt 273, 40 L. ed. 402; In- 
terior Constr., ete, Co. v. Gibney, 
160 U. S. 217, 16 SCt 272, 40 L. ed. 401; 
Mexican Nat. R. Co. v. Davidson, 
15 Ue Ss 2015 26S Ct b63 13 aE. ved’ 
672; Gerling v. Baltimore, ete, R. 
Co., 151 U.S. 673, 145SCt 533,538 Li. 
ed. 311; Central Trust Co. v. Mce- 
George, 151 U:"S. 129, 14 SCt 286, 
38 L. ed. 98; St. Louis, ete., R. Co. v. 
McBride, 141 U. S. 127, 11 SCt 982, 
35 L. ed. 659; Fitzgerald, ete, 
Constr. Co. v. Fitzgerald, 137 U. S. 
98, 11 SCt 36, 34 L. ed. 608; Char- 
lotte First Nat. Bank v. Morgan, 132 
US. £41,710 SCE“37;" 33> Laed. 12825 
Ex p. Schollenberger, 96 U. S. 369, 
24 L. ed, 853; Levy v. Fitzpatrick, 15 
Pet. (U. S:)! 167,10 Lis ed. 6993" Tol- 
and v. Sprague, 12 Pet. (U. S.) 300, 


9 L. ed. 1093; Gracie v. Palmer, 8 
Wheat. (US) 699; bute edi. C95 
Fairview Fluorspar, etc. Co. v. 


Bethlehem Steel Co., 258 Fed. 681; 
Matarazzo v. Hustis, 256 Fed. 882; 
Primos Chemical Co. v. Fulton Steel 


Corp., 255 Fed. 427; Primos Chemi- 
cal Co. v. Fulton Steel Corp., 254 
Fed. 454; Scatterzgood v. American 


Pipe, etc., Co., 249 Fed. 23, 161 CCA 
83 [certiorari granted Hitchcock v. 
Seattergood, 247 TIS. SIG ISS SCE 
583, 62 L. ed. 1244]; Champion Spark 
Plug Co. v. Champion Ignition Co., 
247 Fed. 200; Barrett Co. v. Ewing, 
242 Fed. 506, 155 CCA 282; Pennsyl- 
vania R. Co. v. Swift, 242 Fed. 92; 
Moore Filter Co. v. Taugher, 239 
Fed. 105, 151 CCA 279; Rakauskas 
v. Brie R. Co., 237 Fed. 495; Everett 
R:, ‘ete: ‘Co:-v. (Us S:; 236° Hedx_ 806; 
U. S. Expansion Bolt Co. v. H. G. 
Kroncke Hardware Co., 234 Fed. 868, 
148 CCA 446; Hanson v. Hanson, 234 
Bed. 853, 148 CCA 4651; Tauza v. 
Pennsylvania R. -Co., 232 Fed, 294; 
Lukosewicz v. Philadelphia, ete., Co., 
232 Fed. 292; Vitkus v. Clyde SS. 
Co., 232 Fed. 288; Yanuszauckas v. 
Mallory SS. Co., 232 Fed. 132, 146 
CCA 324; Smithson v. Roneo, 231 
Fed. 349; Lehigh Valley Coal Co. v. 
Washko, 231 Fed. 42, 145 CCA 230; 
Western Union Tel. Co. v. Louisville, 
ete., R. Co., 229 Fed. 234; Lehigh 
Valley Coal Co. v. Yensavage, 218 
Fed. 547, 184 CCA 275; U. S. v. New 
York, ete., SS. Co., 216 Fed. 61, 132 
CCA 305; Eldorado Coal, ete., Co. v. 
Mariotti, 215 Fed. 51, 131 CCA 359; 
Adler Goldman Commn. Co. v. Wil- 
liams, 211 Fed. 530; Rubber, ete, 
Trimming Co. v. John L. Whiting-J. J. 
Adams Co., 210 Fed. 393; Toledo, 
ete., R. Co. v. Perenchio, 205 Fed. 
472, 123 CCA 540; Simpson v. Geary, 
204 Fed. 507;- Camp v. Bonsal, 203 
Fed. 9138, 122 CCA 207; Baldwin v. 
Pacific Power, etc., Co., 199 Fed, 291; 
Smellie v. Southern Pac. Co., 197 
Fed. 641; Hall v. Great Northern R. 
Co., 197 Fed. 488; Bogue v. Chicago, 


ete, Rs Cos) 1935 Red) 7283 brie dR: 
Co. v. Kennedy, 191 Fed. 332, 112 
CCA 76; Southern Pac. Co. v. Ar- 


lington Heights Fruit Co., 191 Fed. 
101, 111 CCA 581; Decker v. South- 
189 Fed. 224; Hubbard 
v. Chicago, ete, R. Co., 176 Fed. 
994; Clark v. Southern Pac. Co., 175 
Fed. 122; Cound v. Atchison, etc., R. 
Co., 173 Fed. 527; Peale v. Marian 
Coal Co., 172 Fed. 689; Campbell y. 
Johnson, 167 Fed. 102, 92 CCA 554; 
Thomson-Houston WHlectric Co. v. 
Blectrose Mfg. Co., 155 Fed. 543; 


in which it is brought.’ Plaintiff, of course, waives 
any such question when he institutes his action in 
the wrong district,5’ and any objection on the part 
of defendant is waived where he appears generally,®® 


International Bank, etc., Co. v. Scott, 
159 Fed. 58, 86 CCA 248; Shanberg 
v. New York Fidelity, ete., Co., 158 
Fed. 1, 85 CCA 3438, 19 LRANS 1206; 
Horn v. Pere Marquette R. Co., 151 
Fed. 626; U. S. Fidelity, ete., Co. v. 
Woodson County, 145 Fed. 144, 76 
CCA 114; Lillooet Gold Min. Co. v. 
Bliss, 144 Fed. 446; Wolff v. Choc- 
taw, etc, R. Co., 133 Fed. 601; U. S. 
Consolidated Seeded Raisin Co. v. 
Phoenix Raisin Seeding, ete., Co., 124 
Fed. 234; General Electric Co. v. 
Wagner Hlectric Mfg. Co., 123 Fed. 
101 [aff 180 Fed. “772, 66 CCA 82); 
Memphis Sav. Bank v.- Houchens, 
115 Fed. 96, 52 CCA 176; Marks v. 
Marks, 75 Fed. 321; Smith v. Atchi- 


son, ete., R. -Co., 64 | Fed) 1; ‘Van 
Dresser v. Oregon R., etc., Co., 48 
Fed. 202; Jewett v. Bradford Sav. 


Bank, ete., Co., 45 Fed. 801; Purcell 
v. British Land, ete., Co., 42 Fed. 
465; Zambrino v. Galveston, ete, R. 


Co., 38 Fed. 449; U. S. v. American 
Bell .Wel. “Co.,. 29: 4heds (ii? sePagenax, 
Chillicothe, 6 Fed. 599; Dunlap v. 


Stetson, 8 F. Cas. No. 4,164, 4 Mason 
349; McPike v. Wells, 54 Miss, 136; 
Denniston v. Potts, 19 Miss. 36; 
Trinity, ete. oR. Co. -v. Brown or 
Tex. 673, 45 SW 793; State v. Frost, 
113 Wis. 628, 88 NW 912, 89 NW 915. 

“Where diversity of citizenship 
exists ... so that the suit is cog- 
nizable in some Circuit Court, the 
objection that there is not jurisdic- 
tion in a particular district may be 
waived by appearing and pleading to 
the merits. In re Moore, 209 U. 8. 
490, 28 SCt 585, 706, 52 L. ed. 904 
14 AnnCas 1164. Anything to the 
contrary said in Ex p. Wisner, 203 
U. Si 440 727 2SCt- 150, Site ede 
was overruled.” Western Loan, etc., 


Co. v. Butte, ete., Cons. Min. 0., 
210 U. S. 368, 369, 28 SCt 720, 52 
L. ed. 1101. 

86. Minnesota vy. Northern Se- 


curities Co., 194 U. S. 48, 24 SCt 598, 
48 L. ed. 870; Parker v. Ormsby, 141 
U. S. 81, 11 SCt 912, 35 L. edy 654; 
Mansfield, ete, R. Co. v. Swan, 111 
U. S. 379, 4 SCt 510, 28 Li. ed. 462; 
Matarazzo v. Hustis, 256 Fed. 882. 
87. Decker v. Southern R. Co., 189 
Fed. 224; U. S. v. Schofield CGo., 182 
Fed. 240 [aff 187 Fed. 98, 109 CCA 
106 (certiorari den 223 U. & 720, 
oe Bae egies Nee Callahan 
. Hicks, ed. 539; Cool v. - 
Arthur, 85 Fed. 372. ae ae 
[a] Counterclaim. — One who 
brings a Suit in equity in a federal 
court in a district of which he is 
not an inhabitant, and in which he 
has no established place of business, 
is required to meet in such suit any 
counterclaim which defendant is en- 
titled, under Equity Rules, rule 30, 
to set up, and cannot cbject that an 
action on the subject matter of the 
counterclaim could not have been 
brought against him in such court. 
Champion Spark Plug Co. v. Cham- 
pion Ignition Co., 247 Fed. 200; U. 
Expansion Bolt Co. y. H. .G. 
Kroncke Hardware Co., 234 Fed. 868, 
148 CCA 466 [aff 216 Fed. 186]. 
88. Thames, etc., Mar. Ins. Co. v. 
U. S., 237 U. S. 19, 85 SCt 496, 59 L. 
ed. 821, AnnCas1915D 1087 [rev 217 
Fed. 685]; Western Loan, etce., Co. v. 
Butte, etc, Cons. Min. Co., 210 U. 


S. 368, 28 SCt 720, 52 L. ed. 1101; 


In re Moore, 209 U. S. 490, 28 SCt 
585, 706, 52 L. ed. 904, 14 AnnCas 
1164; In re Keasbey, 160 U. S. 221, 
16 SCt 278, 40 L. ed. 402; Interior 
Constr., ete, Co. v. Gibney, 160 U. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 
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or pleads to the merits of the action,®® or unites a 
plea to the merits with a plea claiming his privilege 
: Where defendant 
objected to the jurisdiction on the sole ground that 
plaintiff, an alien, was not a resident of the dis- 
trict, this was a waiver of an objection on the 
ground that suit could be brought only in the 


to be sued in another district.2° 


S. 217, 16 SCt 272, 40 L. ed. 401 [cit 
Gracie v. Palmer, 8 Wheat. 699, 15 
L. ed. 719]; Central Trust Co. v. Mc- 
George, 1b1.U..S. 129, 14" SCt 286; 
Sorts eCards > Dexas 6teiy BR. uCo. evs 
Saunders, 151 U. S. 105, 14 SCt 257, 
38 L. ed. 90; Southern Pac. Co. v. 
Denton, 146 U. S. 202, 13 SCt 44, 36 
L. ed. 942; St. Louis, ete. R. Co. v. 
MeBride, 141 U.S. 127, 11 Sct 982; 
35 L. ed. 659; Ex p. Schollenberger, 
$6 U. S. 369, 24 L. ed. 853; Levy v. 
Hitzpatrick, 15 Pet. (U. S.) 167, 10 
Ay ed. 699; “Toland v. “Sprague, “12 
Pet. (U. S.) 300, 9 L. ed. 1093; Man- 
kin v. Bartley, 266 Fed. 466; Budris 
v. Consolidation Coal Co., 251 Fed. 
673; Enright v. Heckscher, 240 Fed. 
863, 152 CCA 549; Great Lakes, etc., 
Transp. Co. v. Scranton Coal Co., 239 
Fed. 603, 152 CCA 437; Hanson v. 
Hanson, 234 Fed. 853, 148 CCA 451; 
Lehigh Valley Coal Co. v. Washko, 
231 Fed. 42, 145 CCA 230; Western 
Union Tel. Co. v. Louisville, ete, 
R. Co., 229 Fed. 234; Lehigh Valley 
Coal Co. v. Yensavage, 218 Fed. 547, 
134 CCA 275; U. S. v. New York, etc., 
SS: Co:.; 216 Fed: 61, 132 CCA 305; 
Cincinnati, ete., R.--Ces ve “Orr, 215 
Fed. 261; Eldorado Coal, etc., Co. v. 
Mariotti, 215 Fed. 51, 131 CCA 359; 
Adler Goldman Commn. Co. v. Wil- 
liams, 211 Fed: 630; Nelson ~ v. 
Husted, 182 Fed. 921; McPhee, etc., 
Co. v. Union Pac. R. Co., 158 Fed. 
5, 87 CCA 619; Shanberg v. New 
York Widelity, etce., Co., 158 Fed. 1, 
85 CCA 343, 19 LRANS 1206; Logan 
v. Postal Tel., ete., Co., 157 Fed. 570; 
Thomson-Houston HEHlectric Co. v. 
Electrose Mfg. Co., 155 Fed. 543; 
Midland Contracting Co. v. Toledo 
Fdy., etce., Ce., 154 Fed. 797, 83 CCA 
489; U. S. v. California Bridge, etc., 
Co., 152 Fed. 559; Horn v. Pere Mar- 


quette R. Co., 151 Fed. 626; U. S. 
Fidelity, ete., Co. Vv. Woodson 
County, 145 Fed. 144, 76 CCA 114; 


Lillooet Gold Min. Co. v. Bliss, 144 
Fed. 446; Mahr v. Union Pac. R. Co., 
140 Fed. 921 [aff 170 Fed. 699, 96 
CCA 19]; Burch v. Southern Pac. 
Co., 139 Fed. 350; Baltimore, etc., R. 
Go) v: Doty, 133 Fed. 866, 67 CCA 
38; Wolff v. Choctaw, etc. R. Co., 
133 Fed. 601; Von Voight v. Michi- 
gan Cent. R. Co., 130 Fed. 398; Fosha 
v. Western Union Tel. Co., 114 Fed. 
701; Van Doren v. Pennsylvania’ R. 
Co., 93 Fed. 260, 35 CCA 282; Car- 
ter-Crume Co. v. Peurrung, 86 Fed. 
439, 30 CCA 174; Von Auw v. Chi- 
cago Toy, etc.. Co., 69 Fed. 448; 
Southern Express Co. v. Todd, 56 
Fed. 104, 5 CCA 432; Walker v. Wind- 
sor Nat. Bank, 56 Fed. 76, 5 CCA 
421; Betzoldt v. American Ins. 
@o., 747). Fed. -705; . McBride ~v. 
Grand de Tour Plow Co., 40 
Fed. 162; Norris v. Atlas SS. Co., 
37 Fed. 279; U. S. v. American Bell 
Tel. Co., 29 Fed. 17; Page v. Chilli- 
cothe, 6 Fed. 599; Pond v. Vermont 
Valley R. Co., 19 F. Cas. No. 11,265, 
12 Blatchf. 280; McCloskey _v. Cobb, 
15 F. Cas, No. 8,702, 2 Bond 16; 
Blackburn v. Selma, ete. R. Co., 3 
F. Cas. No. 1,467, 2 Flipp. 525; Teese 
v. Phelps, 23 EF. Cas. No. 13,818, 
McAll. 17. See also cases infra note 
89. And see Appearances §§ 41—54. 

“The provision as to the particu- 
lar district in which the action 
shall be brought does not touch the 
general jurisdiction of the court 
over such a cause between such 
parties; but affects only the pro- 
ceedings taken to bring the defend- 
ant within such jurisdiction, and is 
a matter of personal privilege, 
which the defendant may insist 


upon, or may waive, at his election; 
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and the defendant’s right to object 
that an action, within the general 
jurisdiction of the court, is brought 
in the wrong district, is waived by 
entering a general appearance, with- 
out taking the objection.” Interior 
Constr., ete., Co. v. Gibney, 160 U. 
S. 217, 219, 16 SCt 272, 40 L. ed. 401. 

[a] Formal appearance on rule 
day.—(1) The mere entry of an ap- 
pearance on one rule day, followed 
on the next by a proper objection, 
was not a waiver of the right to 
object, Reinstadler Co. v. Reeves, 
33 Fed. 308. (2) Rule days are now 
abolished. See Equity Rules (1912 
rule 2; Appearances § 1. : 

894) UASmve Hvoslef,. 237% UiiSaeis, 
35 SCt 459, 59 L. ed. 813 [aff 217 
Fed. 680]; Ingersoll v. Coram, 211 
Us S!:335; 29 SCt..92; 53. Li; sed. 208 
[rev 148 Fed. 169, 78 CCA 303]; 
Interior Constr., etc., Co. vy. Gibney, 
160 U. S. 217,'16 SCt:272, 40. L. ed. 
401; Central Trust Co. v. McGeorge, 
1510 U.S. 129;,. 14. SCt-286; -38- L. ed: 
98 [rev 55 Fed. 769]; Southern Pac. 
Co. v. Denton, 146 U. S. 202, 138 SCt 
44, 36 L. ed. 942; Texas, etc, R. Co. 
v. Cox, 145 U.S, 593, 12 SCt 905, 36 
L. ed. 829; St. Louis, ete., R. Co. v. 
McBride, 141 U. S. 127, 11 SCt 982, 
35 L. ed. 659; De Wolf v. Rabaud, 
Lb) Peti (ORS. 2 4163.77 DL. xed, 5227; 
Moore Filter Co. v. Taugher, 239 
Fed. 105, 151 CCA‘ 279; Kever v. 
Philadelphia, etc., Coal, ete., Co., 234 
Fed. 814; Adler Goldman Commn. 
Co. v. Williams, 211 Fed. 530; Le- 
high Valley Coal Co, v. Yensavage, 
218 Fed. 547, 134 CCA 275; Simpson 
v. Geary, 204 Fed. 507; Smellie v. 
Southern Pac. Co., 197 Fed. 641; 
Northwestern Lumber Co. v. Cizen, 
196 Fed. 454, 116 CCA 228; Detroit 
Trust Co. v. Pontiac Sav. Bank, 196 
Fed. 29, 115 CCA 663 [aff 237 U.S. 
186, 35 SCt 509, 59 L. ed, 907]; Texas 
Co. v. Central Fuel Oil Co., 194 Fed. 
1, 114 CCA 21; Bogue v. Chicago, 
R. Co., 193 Fed. 728; Atchison, 
.,) RL Cosive (Gilliland, 1931) Hed. 
608, 113. (G6@A «476; Erie Risz-Co;.ev. 
Kennedy, 191 Fed. 332, 112 CCA 76; 
Decker v. Southern R. Co., 189 Fed. 
224; Title Guaranty, etc., Co. v. U. 
S., 187 Fed. 98, 109 CCA 106 [aff 182 
Fed. 240, and certiorari den 223 U. 
S. 720, 32 SCt 523, 56 L. ed. 6291; 
Bluefield SS. Co. v. Steele, 184 Fed. 
584, 106 CCA 564; U. S. Gypsum Co. 
v. Sliwienska, 183 Fed. 688, 106 CCA 
38; Gearlds v. Johnson, 183 Fed. 611 
[rev on other grounds 234 U.S. 422, 
34 SCt 794, 58 L. ed. 1383]; U. S. v. 
Schofield, 182 Fed. 240 [aff 187 Fed. 
98, 109 CCA 106 (certiorari den 223 
U. S.°720, 32 SCt 523, 56 L. ed. 629)]; 
Irving v. Joint Dist. Council U. B. 
C., etc., 180 Fed. 896; Howland Pulp, 
ete., Co, v, Alfreds, 179 Fed. 482, 103 
CCA. 62; Ware-Kramer Tobacco Co. 
vy, American Tobacco Co., 178 Fed. 


117; Peale v. Marian Coal Go.,.. 172 
Fed. 639; International Bank, etce., 
Co. v. Scott, 159 Fed. 58, 86 CCA 


248; McPhee, etc., Co. v. Union Pac. 
R. Co., 158 Fed. 5, 87 CCA 619; Ac- 
ord v. Western Pocahontas Corp., 
156 Fed. 989 [aff 174 Fed. 1019, 98 
CCA 625 (certiorari den 215 U. S. 
ed. 346)]; 


607, 30 SCt 408, 54 L. 
Midland Contracting Co. v. Toledo 
Fdy., etc., Co. 154 Fed. 797, 88 CCA 


489; U. S. v. California Bridge, etc., 
Co., 152 Fed. 559; Burch v. Southern 
Pac. Co., 139 Fed. 350; Baltimore, 
etce.,, R. Co. v. Doty, 133 Fed. 866, 
27 CCA 38; Pepper v. Rogers, 128 
Fed, 987; U. S. Consolidated Seeded 
Raisin Co. v. Phcenix Raisin Seed- 
ing, ete. Co., 124 Fed. 234; General 
Electric Co. v. Wagner Hlectric Mfg. 
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district of defendant’s residence.®t A party who 
procures the removal of a cause from a state to a 
federal court waives any objection that the suit 
is pending in the wrong district.®? 
not waived by a special appearance for the sole 
purpose of raising objections to the jurisdiction 
of the court,®? by acknowledgment of service of 


The objection is 


Co., 123 Fed. 101 [aff 130 Fed. 772, 
66 CCA 82]; Occidental Cons. Min. 
Co. v. Comstock Tunnel Co., 120 Fed. 


518; Fosha v. Western Union Tel. 
Co., 114 Fed. 701; Citizens’ Bank, 
etc., Co. v. Union Min., etc., Co., 106 
Fed. 97; Platt v. Massachusetts 
Real-Est. Co., 103 Fed. 705; Van 
Doren v. Pennsylvania R. Co., 93 


Fed. 260, 35 CCA 282; Callahan v. 
Hicks, 90 Fed. 539; Carter-Crume Co. 
v. Peurrung, 86 Fed. 439, 30 CCA 
174; Von Auw v. Chicago Toy, etc., 
Co., 69 Fed. 448; Hoover, ete., Co. v. 
Columbia Straw-Paper Co., 68 Fed. 
945; Southern Express Co, v. Todd, 
56 Fed. 104, 5 CCA 432; Walker v. 
Windsor Nat. Bank, 56 Fed. 76, 5 
CCA 421; Vermont Farm Mach. Co. v. 
Gibson, 50 Fed. 423 [aff 56 Fed. 143, 
5 CCA 451]; McBride vy. Grand de 
Tour Plow Co., 40 Fed. 162; Norris 
v. Atlas SS. Co., 37 Fed. 279; Cooley 
v. McArthur, 35 Fed. 372; Black v. 
Thorne, 3 7H.) 1Casss wNOse 1,465,510 
Blatchf. 66; Blackburn v. Selma, etce., 
R. Co., 3 F. Cas. No. 1,467, 2 Flipp. 
525; Taylor v. Cook, 23 F. Cas. No. 
13,789, 2 McLean 516; Trinity, etc., 
R. Co. v. Brown, 91 Tex. 6738, 45 SW 
793. See Appearances §§ 41-54. 

[a] Filing an affidavit of defense 
containing defenses to the merits, 
waives the objection that action was 
brought in the wrong district. U. 
S. v. Schofield, 182 Fed. 240 [aff 187 
Fed. 98, 109 CCA 106 (certiorari 
den 223 U..-S: 720, 32. SCt 523, 56 
L, ed. 629)]. 

[b] A motion to dismiss on 
grounds going to the merits is a 
waiver of any objection to the venue 
or jurisdiction of the particular 
court, where it has general jurisdic- 
tion by reason of diversity of citi- 
zenship. McLean Lumber Co. v. U. 
S., 287 Fed. 460. 

[ce] On appeal it is too late to 
raise the objection for the first time 
that the suit was not brought in 
the district of the residence of either 
party. Carter-Crume Co. v. Peur- 
rung, 86 Fed. 439, 30 CCA (74. 

90. Peper Auto. Co. v. American 
Motor Car Sales Co., 180 Fed. 245; 
Baltimore, etc., R. Co. v. Doty, 133 
Fed. 866, 67 CCA 38. Contra South- 
ern Pac. Co. v. Arlington Heights 
Fruit Co., 191 Fed. 101, 110, 111 CCA 
581 (“When the defendant appears 
specially for the express purpose of 
challenging the jurisdiction of the 
court over the person for want of 
proper service, or upon the ground 
that the venue is not laid in his 
judicial district, although he may 
have combined in his motion or plea 
to the jurisdiction matter going to 
the subject of the suit or action, he 
does not thereby waive jurisdiction 
over his person’’). 


91. Cricket SS. Co. v. Parry, 263 
Fed. 523. 
92. Baldwin v. Pacific Power, 


ete., Co., 199 Fed. 291; U. S. Fidelity, 
ete., Co. v. Woodson County, 145 
Fed. 144, 76 CCA 114. 


93. U. S. v. Congress Constr, Co., 
222 U. S. 199, 32 SCt 44, 56 L. ed. 
163; Davidson Bros. Marble Co, v. 


Ws Seli2ls. Un Si. 10,.29 »sCt 32450538 
L. ed. 675; Galveston, etc., R. Co. v. 
Gonzales, 151 U. S. 496, 14 SCt 401, 
38 L. ed. 248; Mexican Cent. R. 
v. Pinkney, 149 U. S. 194. 18 SCt 859, 
387 L. ed. 699; Southern Pac. Co. v. 
Denton, 146 U. S. 202, 18 SCt 44, 36 
L. ed. 942; Yanuszauckas v. Mallory 
SS. Co., 232 Fed. 182, 146 CCA 324. 
See also Appearances § 67. 

[a] This is true, although there 
is also: (1) A plea to the jurisdic- 
tion of the court as a court of 
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process,°* by attending at the taking of depositions 
by plaintiff before the issues are made up,” by 
preparation for trial in the event that the court 
overrules the objection to jurisdiction,®® or by fail- 
ing to file a plea in abatment.%7 
liminary objection raising the question of jurisdic- 
tion has been overruled, an answer, specifically re- 
serving the objection previously made to the court’s 
jurisdiction, does not waive the objection to the 
Filing a demurrer for the special and 
single purpose of objecting to the jurisdiction does 
not operate as a waiver,®® but a defendant does 
waive his privilege in this respect where he demurs 
both on the ground of improper venue and on the 
ground of no cause of action,! and a fortiori the 
objection is waived by filing a demurrer,? or motion 
to dismiss,? upon grounds going to the merits. 
motion to vacate an order based both on objections 
going to the merits and upon objection to the venue 


venue.?8 


equity. Southern Pac. Co. v. Ar- 
lington Heights Fruit Co., 191 Fed. 
101, 111 CCA 581 [rev 175 Fed. 141]. 
(2) An application for an extension 
of time to answer, if the plea is 
overruled, Budris v. Consolidation 
Coal Co., 251 Fed. 673. 

{b] A rule of court which treats 
a special appearance as a_ general 
appearance is invalid. Davidson 
Bros. Marble Co, v. Gibson, 213 U. 
S/ 10, 29 SCt 324, 53 Li. ed. 675. 

[ce] State statutes converting a 
special into a general appearance 
do not apply to special appear- 
ances to object to the jurisdiction of 
a federal court. See infra § 137. 

{[d] Withdrawal of special ap- 
pearance.— Where, in an _ action 
against a nonresident, begun by at- 
tachment, she appeared specially and 
objected to the jurisdiction, and, 
after summons had been served on 
her, and she had moved to set it 
aside, she obtained leave to with- 
draw such motion, and was granted 
time to answer, she thereby waived 
her objection to the court's jurisdic- 
tion of her person. Lebensberger v. 
Scofield, 139 Fed. 386, 71 CCA 476. 

[e] Prayer for costs.—The fact 
that defendant, who appeared spe- 
cially, objecting to the jurisdiction 
of the federal court, prayed costs, 
which the court could not grant, if 
without jurisdiction, is not a waiver 
of objection to the jurisdiction. 
Budris v. Consolidation Coal Co., 
251 Fed. 6738. 

[f] Interposition of plea in bar. 
—Where defendant appeared spe- 
cially in a federal court, attacking 
the jurisdiction, a plea in bar on 
the ground of prior adjudication may 
also be interposed, as it is not a 
consent for the exercise of jurisdic- 
tion in the particular case, unless 
interposed before the making of the 
Special plea, or as waiver of such 
plea, if subsequently made. Budris 
v. Consolidation Coal Co., 251 Fed. 
673. 

94, Camp v. Gress, 250 U. S. 308, 


Bo Set 478, 63" L. “ed. 997 Laff 244 
Fed, 121, 156 CCA 549]. 
95. Stonega Coal, ete, Co. v. 


Louisville, ete., R. Co., 139 Fed. 271; 
Pacific Mut. L. Ins. Co. v. Tomp- 
kins, 101 Fed. 539, 41 CCA 488. 


96. Stonega Coal, ete, Co. ‘Vv. 
Louisville, etc, R. Co., 1389 Fed. 271. 
[a] A stipulation that copies 


may be used as evidence in lieu of 
the originals does not waive the ob- 
jection to venue. Stonega Coal, ete., 


Co. v. Louisville, ete., Co., 139 Fed. 
271. 
97. Pacific Mut. L. Ins. 


Cof ay. 
Tompkins, 101 Fed. 539, 41 CCA 488. 

98. Southern Pac, Co. v. Denton, 
146 U. S. 202, 138 SCt 44, 36 L. ed. 
942; Stryker Deflector Co. v. Perrin 
Mfg. Co., 256 Fed. 656, 168 CCA 50; 
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tion.* 


Where a pre- 


parent.” 


A 


Stonega Coal, ete., Co. v. Louisville, 
etc., R. Co., 1389 Fed. 271. See also 
Harkness v. Hyde, 98 U. S. 476, 25 
L. ed, 287 (special appearance and 
motion to set aside service). 

99. Southern Pac. Co. v. Denton, 
as U. S. 202, 18 SCt 44, 36 L. ed. 

1. Western Loan, etc, Co. v. 
Butte, ete., Cons. Min. Co., 210 U. 
S. 368, 28 SCt 720, 52 L. ed, 1101; 
St. Louis, ete, R. Co. v. McBride, 
141 UU. St 127; aaSCt 982.35 Li. eds 
659; Marian Coal Co. v. Peale, 204 
Fed. 161, 122 CCA 397 [mod 190 Fed. 
376]; Peale v. Marian Coal Co., 172 
Fed. 639; U. S. Fidelity, ete, Co. 
v. Woodson County, 145 Fed. 144, 
(GE COA sii4: Contra Chesapeake, 
ete., Coal Agency Co. v. Fire Creek 
Coal, ete., Co., 119 Fed. 942, 944 [aff 
124 Fed. 305, 61 CCA 49] (‘‘jurisdic- 
tion can only be acquired by some 
direct waiver by defendant in sub- 
mitting himself to the jurisdiction 
of the court’’), 

[a] Rule applied.—Although the 
government may assert in its de- 
murrer to an action brought in the 
district court for refund of taxes 
under the Tucker Act that it ap- 
pears specially, a demurrer which 
raises not only the question of jur- 
isdiction of the subject matter of 
the action but also that of the 
merits, seeking to obtain a decision 
on the constitutionality of the tax, 
is in substance a general appearance 
and amounts to a waiver of objec- 
tion with respect to the district in 
which the suit is brought. Thames, 
etesl Mary iInis)} Com vi. Ui S. icone 
S. 19, 35 SCt 496, 59 L. ed. 821, Ann 
Casi915D 1087. 

2. Eldorado Coal, ete, Co. v. 
Mariotti, 215 Fed. 51, 181 CCA 359; 
Texas Co. v. Central Fuel Oil Co., 
194 Fed. 1, 114 CCA 21; Ware- 
Kramer Tobacco Co. v. American To- 


bacco Co., 178 Fed. 117; Grove v. 
Grove, 93 Fed. 865. 
3 Western Union Tel. Co. v. 


Louisville, etc., R. Co., 229 Fed. 234, 

4. Bluefields SS. Co. v. Steele, 
184 Fed. 584, 106 CCA 564. 3 

5. Mahr v. Union Pac. R. Co., 140 
fees 921 [aff 170 Fed. 699, 96 CCA 
6. Lehigh Valley Coal Co. vy. 
Washko, 231 Fed. 42, 145 CCA 230; 
Crown Cotton Mills v. Turner, 82 
Fed. 337. 

7 Lehigh Valley Coal Co. vy. 
Washko, 231 Fed. 42, 145 CCA 230; 
Lehigh Valley Coal Co. v. Yensav- 
age, 218 Fed. 547, 184 CCA 275; 
Crown Cotton Mills v. Turner, 82 
Fed, 337. 

[a] Wlustration.—The filing of a 
general appearance in a _ federal 
court in an action commenced by 
service of summons alone is no 
waiver of defendant’s right to move 


se 
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of the suit operates as a waiver of the latter objec- 
The same is true of a motion to quash the 
service of process.® 

Knowledge of the facts by reason of which the 
action is not authorized in the district in which 
brought is necessary to charge defendant with a 
waiver of the objection,® and if he had not such 
knowledge atthe time of appearance, pleading, 
etc., he may raise the objection when the fact that 
the action is in the wrong district becomes ap- 


Mode of objecting. Where the fact that defend- 
ant is sued in the wrong federal district appears on 
the face of plaintiff’s pleading, objection may be 
taken by demurrer® on special appearance ® for 
that cause alone.’° 
riously taken by special appearance and motion to 
set aside the service of process,’ or by motion to 


Objections to venue are va- 


to dismiss for want of jurisdiction, 
when, on the subsequent service of 
the complaint, it for the first time 
appears that the only ground of fed- 
eral jurisdiction is diverse citizen- 
ship, and that the action is brought 
in the wrong district. Crown Cot- 
ton Mills v. Turner, 82 Fed. 337. 

[b] Qbjection may be raised at 
trial.— Lehigh Valley Coal Co. vy. 
Washko, 231 Fed. 42, 145 CCA 230. 

[ec] Suspending trial. — Where 
facts appear indicating that plaintiff 
is suing in wrong district, the trial 
may be suspended for production of 
witnesses on issue of defendant’s 
knowledge thereof when it appeared, 
joined issue, or went on trial. Le- 
high Valley Coal Co. v. Washko, 231 
Fed. 42, 145 CCA 230. 

{d] Substitution of plaintiff,— 
Where defendant, a Pennsylvania 
corporation, was sued in a federal 
court in New York by a citizen of 
New York, and filed an answer, this 
did not deprive him of the right to 
object to jurisdiction where the 
court subsequently, over its objec- 
tion, permitted the substitution, as 
plaintiff, of an_alien resident of 
Pennsylvania. Lehigh Valley Coal 
Co. v. Lazuaskine, 256 Fed. 93, 167 
CCA 335 [rev 241 Fed. 595], 

8. Southern Pac. Co. y. Denton, 
146) U.S.) 202. 13, SCt./44,- 3600.26ed: 
942; Vitkus v. Clyde Ss. Con 282 
Fed. 288; Kuzma v. Witherbee, 232 
Fed. 286; Ware-Kramer Tobacco Co. 
v, American Tobacco Co., 178 Fed. 
117; Tice v. Hurley, 145 Fed. 391; 
Miller v. Pennsylvania R. Co.,. 91 
Fed: 298; Harvey v. Richmond, ete., 
R. Co. 64 Fed. 19; Laskey v. New- 
some ot oes se hase 634, 56 Fed. 

¢ einstadler Co. v, 1S, 
Fed. 308, . HSeVes pig 

9. Van Doren v. Pennsylvania 
Co., 93 Fed. 260, 35 CCA 82. * 
aie Syuaen and Wie 

Co. Fed. 877; Jones v. Gould, 
149 Fed. 153, 80 CCA 1; Davis v. 
rou etc., R. Co., 146 Fed, 403 
writ of error dism 1 
ta seG cue 56 Fed. 775, 


Chicago, ete., 


907)]; Mahr vy. Union B 
140 Fed. 921 [aft Poa gues oe 
CCA 19]. See also Supra notes 90, 1. 
11. Meisukas v, Greenough Red 
Ash Coal Co., 244 U, Si 54, 382 SOb 
593, 61 Li. ed. 987: St. Louis South- 
western R. Co. v. Alexander, 227 U. 
S. 218, 83 SCt 245, 57 L. ed. 486; 
Wabash, etc, R. Co. v. Brow, 164 
User S277 17 (SCtwm26ai4 1 wa iedk 431; 
Goldey v. Morning News, 156 U. S. 
518, 15 SCt 559, 39 L. ed. 517; Shaw 
v. Quincey Min. Co., 145 U. SQ. 444, 
12 Sct 935, 36 L. ed. 768; Golden v. 
Connersville Wheel Co., 252 Fed. 904; 
Ware-Kramer Tobacco Co. Vv 
American Tobacco Co., 178 Fed. 117 


. 
. 
s 


For later cases, developments and changes in the law see cumulativé Annotations, same title, page and note number 
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dismiss,’* or by plea in abatement to the jurisdic- 
Where the defect was apparent a decree 
pro confesso was vacated on motion of defendant,!4 
and it has been said that the court will dismiss 


tion.18 


the suit on its own motion.1® 
Who may object. 


L j The privilege of being sued 
only in the specified districts is personal to defend- 
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of himself.16 


( [2a.CRk| 79% 


of them cannot raise the objection that a codefend- 
ant is not subject to suit in the district where the 
suit is brought; each may object only in behalf 
A waiver of the objection that ac- 


tion is brought in the wrong district is conclusive 


(tion.27 


ant, and, where there are several defendants, one 


VII. PROCEDURE AND CONFORMITY TO STATE PRACTICE 


[§ 108] 


A. Practice Conformity Act—1. 
General. A state law prescribing rules of practice 
has no efficacy proprio vigore in the courts of the 
United States; it can only be made effectual through 
adoption by an act of congress or by rules of court 


In 


enacted under the authority of congress.18 As early 


Gage v. Riverside Trust Co., 156 
Fed. 1002; Jones v. Gould, 141 Fed. 
698 [aff 149 Fed. 153, 80 CCA 11; 
Romaine v. Union Ins. Co., 28 Fed. 


625 (where the proper practice, es- | 


pecially in equity cases, is discussed 
at great length); Main v. Chicago 
Second Nat. Bank, 16 F. Cas. No. 
8,976, 6 Biss. 26. 

12. Platt v. Massachusetts Real- 
Est. Co., 103 Fed. 705; Crown Cot- 
ton Mills v. Turner, 82 Fed. 337; 
Smith v. Atchison, etc, R. Co., 64 
Bed, 1;.U. S. v. Southern’ Pac. R. 
Co., 49 Fed, 297; Jewett v. Bradford 


Say. Bank, etc., Co., 45 Fed. 801; 
Bensinger Self-Adding Cash Regis- 
ter Co. v. National Cash Register 


Co., 42 Fed. 81; Reinstadler Co. v. 
Reeves, 33 Fed. 308; Nazro v. Cragin, 
Wipe. Casy,t.NG:- 10%062,, 3 ill. 474. 

13. Camp v. Gress, 250 U. S. 308, 
39 SCt. 478, 63 L. ed. 997; Interior 
Constr., etce., Co. v. Gibney, 160 U. 
Sekt, 66. SCL 272,740. 1. ed. “401; 
Pacific Mut. L. Ins. Co. v. Tompkins, 
101 Fed. 539, 41 CCA 488; Blachly 
v. Davis, 3 F. Cas. No. 1,456, 1 Mc- 
Lean 412. 

14. Eldred vy. American Palace- 
Car Co., 103 Fed. 209 [aff 105 Fed. 
455, 45 CCA 1]. 

Pop oe aciic, Mut.) 1s, Ins, ) Co, -cV. 
Tompkins, 101 Fed. 539, 41 CCA 488. 

16. Schultz v. Highland Gold 
Mines Co., 158 Fed. 337; Schiffer v. 
Anderson, 146 Fed. 457, 76 CCA 667; 


Smith v. Atchison, etc., R. Co., 64 
Fed. 1; Jewett v. Bradford Sav. 
Bank, ete., Co., 45 Fed. 801; Ben- 


singer Self-Adding Cash Register Co. 
v. National Cash Register Co., 42 
Fed. 81; Craig v. Cummings, 6 F. 
DaswNOLe socl.; bet C., Ci) 431,552 
Wash. C. C. 505; Hinckley v. Byrne, 
12 F. Cas. No, 6,510, Deady 224. See 
Interior Constr., etc., Co. v. Gibney, 
N60eU. ase 217, 220, 16) SCt 272,. 40 
L. ed. 401 (‘““When there are several 
defendants, some-of whom are, and 
some of whom are not, inhabitants 
of the district in which the suit is 
brought, the question whether those 
defendants who are inhabitants of 
the district may take the objection, 
if the non-resident defendants have 
not appeared in the suit, has never 
been decided by this court. Strong 
reasons might be given for holding 
that, especially where, as 1n this 
case, an action is brought against 
the principals and sureties on a 
bond, and one of the principals is a 
non-resident and does not anpear, 
the defendants who do come in may 
object, at the prover stave of the 
proceedings, to being compelled to 
answer the suit. But in the present 
case it is unnecessary to decide that 
question, because one of the prin- 
cipals and both sureties, being~»all 
the defendants who pleaded to the 
jurisdiction, had entered a general 
‘appearance long before they took fue 
objection that the sureties were citi- 
zens of another district. Defendants 
who have appeared generally in the 
action cannot even object that they 
were themselves inhabitants of an- 


other district, and, of course, can- 
not object that others of the de- 
fendants were such’), 


[aj] Answer not frivelous.— 


‘Where an answer by the maker of a 


note, in an action thereon against 
him and the guarantors thereof, the 
jurisdiction of which depends on di- 
verse citizenship, does not set up a 
good defense by the allegation that 
one of the other defendants is a citi- 
zen of another state, the privilege 
of suit in which he has claimed, 
yet it will not be struck out as 
frivolous, it requiring an argument 
and careful examination to answer 
the defense. Dominion Nat, Bank 
Veet aa Cotton Mills, 128 Fed. 
181. 
17. Horn v. Pere Marquette R. 
Co., 151 Fed, 626. 

[a] llustration.— Where a _ de- 
fendant corporation, sued in a fed- 
eral court in a district of which 
neither complainant nor any defend- 
ant is an inhabitant, waives any ob- 
jection to the place of suit by an- 
pearing and joining in complainant’s 
prayer for a receiver, such waiver is 
conclusive upon third persons not 
parties, who cannot claim that the 
appointment of the receiver was 
without jurisdiction, there being the 
requisite diversity of citizenship to 
confer constitutional jurisdiction on 
the court. Horn v. Pere Marquette 
R. Co.,’ 151° Fed.. 626. 

[b] Creditors of defendant can- 
not question the jurisdiction of the 
court where defendant has  volun- 
tarily apneared and submitted to the 
jurisdiction. Primos Chemical Co. v. 
Fulton Steel Corp., 255 Fed. 427. 

18. Davenport v. U. S., 9 Wall. 
(U. S.) 409, 19 L. ed. 704; Parks v. 
Turner, 12 How. (U. S.) 39, 13 L. 
ed, 883; Clark v. Smith, 13 Pet. (U. 
S.) 195, 10 L. ed. 123; Beers v. 
Haughton, 9 Pet. (U. S.) 329, 9 L. 
ed. 145; U. S. Bank v. Halstead, 10 
Wheat. (U. S.) 51, 6 L. ed. 264; Way- 
man v. Southard, 10 Wheat. (U. S.) 
1, 6 L. ed. 253; Robinson v. Camp- 
bell, 3 Wheat. (U. S.) 212, 4 L. ed. 
Whitted v. Southwestern Tel., 
etc., Co., 217 Fed. 835; Lorman v. 
Clarke, 15 F. Cas. No. 8,516, 2 Mc- 
Lean 568; Oelrich v. Pittsburgh, 18 
F, Cas. No. 10,444; Consolidated Ord- 
nance Co. v. Marsh, 227 Mass. 15, 
116 NE 394, 

“Tt was to remedy what was con- 
sidered a defect in this particular, 
that the act of 1872 [the Practice 
Conformity Act] was passed. San- 
ford v. Fonemoun 21 F. Cas. No. 
12.315, 2 Flinp. . 

19, Act Sept. 29, 1789 (1 St. at 
L. 93 ¢ 21 § 2). 

20, Act May 8, 1792 (1 St. at L. 
276 @ 86 § 2); Act May 19, 1828 (4 
St. at L. 278 c 68); Act Aug. 1, 1842 
(By Sty at "499. ¢ 109)... ach of 
the foregoing acts and the act of 
1729 was entitled ‘An act to regu- 
and they were 
Acts.” 
. v. Knight, 14 
10 L, ed. 465, 


commonly’ styled 
See, for example, U. S 
Pet. (U. S.} 301, 316, 


as to third persons who are not parties to the ac- 


as 1789, however, provision was made by congress 
for conforming to some extent the practice in the 
federal courts to the practice in the state courts,!® 
and other statutes having the same purpose were 
enacted from time to time.?° 


The present statute 


473. 

[a] Decisions construing aud ap- 
plying the earlier conformity stat- 
utes.—Amy v. Watertown, 130 U. S; 
301, 9 SCt 530, 32 L. ed. 946; Boyce 
Vv. Tabb, 18> Wall (OU. -S) "546.921". 
ed. 757; Smith v. Cockrill, 6 Wall. 
(U. uS3)5°756;, (18 ly eds 9733 30.9 S.) we 
Keokuk, 6 Wall. (U. S.) 514, 18 L. 
ed. 933; U. S. v. Tillou, 6 Wall (U. 
S.) 484, 18 L. ed. 920; Homer v. 
Brown, 16 How. (U. S.) 354, 14 L. 
ed. 970; Clements vy. Berry, 11 How. 
(U. S.) 398, 13 L. ed. 745; Sears v. 
Hastburn, 10 How. (U. S.) 187, 13 L. 
ed. 381; Massincill v. Downs, 7 How. 
(U._S.) 760, 12 L. ed. 903; Townsend 
v. Jemison, 7 How. (U. S.) 706, 12 
L. ed. 880; McCracken v. Hayward, 
2 How. (U. S.) 608, 11 L. ed. 397; 
Gwin v. Breedlove, 2 How. (U. S.) 
29, 11 L. ed. 167; Amis v. Smith, 16 
Petl + CUs 14S )253 03) S10) Se ved. 7s 
Gaines v. Relf, 15 Pet. (U. S.) 9, 10 
L. ed. 642; U. S. v. Knicht, 14 Pet. 
(U. S.) 301, 10 L. ed. 465; Story v. 
Livingston, 13 Pet. (U. S) 359, 10 
L. ed. 200; Ross v. Duval, 13 Pet. 
(U..S.) 45, 10 L. ed. 51; Livingston 
v. Story, 9 Pet. (U. S.) 632, 9 L. ed: 
255; Beers v. Haushton, 9 Pet. (U. 
S.) 329, 9 L. ed. 145; Parsons v. Bed- 
ford, 3 Pet. (U. S.) 433, 7 L. ed. 732; 
Mullerton’ ve Us Si Bank 1)-Pet.1CU, 
S.) 604, 7 L. ed. 280; U. S. Bank v 
Halstead, 10 Wheat. (U. S.) 51, 6 L. 
ed. 264; Wayman v. Southard, 10 
Wheat. (U. S.) 1, 6 L. ed. 253; Pal- 
mer v. Allen, °7 Cranch »(U.. S.):'550, 
3 L. ed. 436; Losan v. Goodwin, 104 
Fed. 490, 43 CCA 658; Kentucky 
Northern Bank v. Labitut, 2 F. Cas. 
No. 842, 1 Woods 11; Bayard v. 
Mandeville, 2 F. Cas. No. 1,132, 4 
Wash. C. C. 445; Beers v. Haughton, 
3 EF. Cas. No. 1,230, 1 McLean 226; 
Ex p. Biddle, 3 F. Cas. No. 1,391, 2 
Mason 472; Binns yv. Williams, 3 F. 
Cas, No. 1,428, 4 Mclean 580; Brew- 
ster v. Gelston, 4 F. Cas. No. 1,853, 
1 Paine 426; Butler v. Young, 4 F. 
Cas. No. 2,245, 1 Flipp. 276; Byrd v. 
Badger, 4 F. Cas. No. 2,266, McAll. 
443; Catherwood v. Gapete, 5 F. Cas. 
No. 2,518, 2 Curt. 94; Craie’s Case, 


Gn; Casi NO. 18)325, ) PetsC: | Co cis 
Curtis v. Central R. Co., 6 F. Cas. 
No. 3,501, 6 McLean 401; Darst v. 


Duncan, 6 F. Cas. No. 3,581 [aff 1 
How. 301, 11 L. ed. 139]; Ely v. 
Hanks, 8 F. Cas. No. 4,430, 1 WestL 
Month 107; Golden v. Prince, 10 F. 
Casi Nox 55509) 3icWasht Cle C. «313% 
Ex p. Kaine, 14 F. Cas. No. 7,597, 3 
Blatchf. 1; In re Kaine, 14 F. Cas. 
No. 7,598, 10 NYLegObs 257; Koning 
v. Bayard, 14 F. Cas. No. 7,924, 2 
Paine 251; Lane v. Townsend, 14 F. 
Cas. No. 8,054, 1 Ware 289; McClin- 
tick v. Johnston, 15 F. Cas. No. 8,700, 
1 McLean 414; Mayer v. Foulkrod, 
16 F. Cas. No, 9,841, 4 Wash. C. C. 
849; Oelrich v. Pittsburgh, 18 F. 
Cas, No. 10,444; Pomeroy v. Main, 
19 F. Cas. No. 11.260, 2 Paine 476: 
Shrew v. Jones, 22 F. Cas. No. 12,- 
818, 2 McLean 78; Springer v. Fos- 
ter, 22--F.- Cas. -No: ~138,265,.-1. Story. 
601; Strachen vy. Clyburn, 23 F, Gas. 


798 [25C.J.] 


on the subject,?+ which is complementary to ancther 
section making state laws rules of decision for fed- 
eral courts,2? provides that ‘‘the practice, pleadings, 
and forms and modes of proceeding in civil causes, 
other than equity and admiralty causes, in the 
[eireuit or] district courts, shall conform, as near as 
may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in like 
causes in the courts of record of the State within 
which such [circuit or] district courts are held, any 
rule of court to the contrary notwithstanding.’’ 7% 
Such legislative regulation of the practice in the’ 
federal court is within the constitutional powers 
of congress,?* and the requirement of conformity 
extends to every step taken in the cause, from its 
commencement to final judgment so far as the state 
laws can be made to apply to the federal courts ;*° 
and since the act requires conformity to state pro- 
cedure ‘‘existing at the time,’’ 7° the federal court 
must follow changes in the procedure in the state 
The binding effect of state rules of prac- 


courts.27 


No. 13,520, 3 McLean 174; Teese v. 
Phelps, 28 F. Cas. No. 13,818, McAll. 
17; Ui S. v. Stevenson, 27 EF. Cas. 
No. 16,395, 1 Abb. 495; Yaw v. Mead, 
30 F. Cas. No. 18,129, 5 Mclean 272; 
Majors v. Cowell, 51 Cal. 478. 


21. Rev. St. § 914 (commonly 
termed the “Practice Conformity 
Act,” or the “Conformity Act’’). 


[a] Bhe Conformity Act “is a re- 
enactment of § 5 of the Act of June 
1, 1872 ch. 255, 17 Stat. 197.” Coffey 
v. U. S., 117 U. S. 233, 234, 6 SCt 717, 
29 L, ed. 890. 

22. See infra § 163. 

23. Rev St. § 914; Barrett v. Vir- 
ginian R. Co., 250 U. S. 4738, 39 SCt 
540 [rev 244 Fed. 397, 157 CCA 23]; 
Guffey v. Smith, 237 U. S. 101, 35 
SCt 526, 59 L. ed. 856; Virginia- 
Carolina Chemical Co. v. Kirven, 215 
WS; 252, 30° SCt°78, 54 TW. ed. 179; 
Amy v. Watertown, 130 U. S. 301, 
9 SCt 530, 32 L. ed. 946; McKeon vy. 
Central Stamping Co., 259 Fed. 917 
[rev on other grounds 264 Fed. 385]; 
United Mine Workers v. Coronado 
Coal Co., 258 Fed. 829, 169 CCA 549; 
Alsop v. McCombs, 253 Fed. 949, 165 
CCA 391; U. S. Farm Land Co. v. 
Jameson, 246 Fed. 592, 158 CCA 562; 
Quirk v. Bank of Commerce, etc., 
Co., 244 Fed. 682, 157 CCA 130; 
Brown vy. Fietcher, 239 Fed. 360; 
Waldo v. Wilson, 231 Fed. 654, 145 
CCA 540 [rev 221 Fed. 505, and cer- 
tiorari den 241 U. S. 673, 36 SCt 
724, 60 L. ed. 1231]; Loews v. Dan- 
berry Sav. Bank, 226 Fed. 294; Wil- 
son v. Waldo, 221 Fed. 505 [rev on 
other grounds 231 Fed. 654, 145 CCA 
540]; Schwarz v. Harris, 206 Fed. 
936; Johnson v. Cadillac Motor Car 
Co., 197 Fed. 485; Faulds v. Tilton, 
192 Fed. 297, 112 CCA 555; Black- 
well v. Southern Pac. Co., 184 Fed. 
489: Woods v. Woods, 184 Fed. 159; 
Southern R. Co. v. Kins, 160 Fed. 
332, 87 CCA 284 [aff 217 U.S. 524, 
30 SCt 594, 54 L. ed. 868]; Interna- 
tional Bank, ete, Co. v. Scott, 159 
Wed. 58, 86 CCA 248; The Island 
Queen, 152 Fed. 470; Brun v. Mann, 
151 Fed. 145, 80 CCA 513, 12 LRANS 
154; Duffy v. Glucose Susar Re- 
fining Co., 141 Fed. 206; Brown vy. 
New York, etc., R. Co., 136 Fed. 700; 
Alice E. Min. Co. v. Blanden, 136 
Fed. 252; Roberts v. Lanzgenbach, 
119 Fed. 349, 56 CCA 253; Adams v. 
Shirk, 104 Fed. 54, 438 CCA 407 [reh 
den 105 Fed. 659, 44 CCA 653]; Chi- 
cago, etc, R. Co. v. Metalstaff, 101 
Fed. 769, 41 CCA 669; Daniel v. Felt, 
100 Fed. 727; Kowalski v. Chicago 
Great Western R. Co., 84 Fed. 586 
[aff 92 Fed. 310, 34 CCA 1]; McClel- 
lan v. Pyeatt, 50 Fed. 686. 1 CCA 
613; Perry v. Mechanics’ Mut. Ins. 
Co., 11 Fed. 478; Davis v. Rawhide 


FEDERAL COURTS 


state procedure 


Goid Min. Co., 15 Cal. A. 108, 113 P 
898; Oceanic Steam Nav. Co. v. Cam- 
pania Transatlantica Espanola, 144 
N. Y. 663 mem, 39 NE 360 [aff 4 
Mise. 426, 23 NYS 11638 mem]; Au- 
burn Nat. Bank v. Lewis, 81 N. Y. 
15, 75 N. Y. 516, 31 AmR 484 [rev 10 
Hun 468]; Manrique de Lara v. Gar- 
rosi, 8 Porto Rico Fed. 500. 

[a] Statute of the several states 
regulating remedies by means of ju- 
dicial proceedings are to be under- 
stood to apply only to proceedings in 
the courts of the particular states 
where adopted, unless it clearly ap- 
pears that they were intended to 
have another scope. Majors v. Co- 
well, 51 Cal, 478. 

[b] Im questions relating solely 
to a subject matter within state 
control, the federal court should fol- 
low the rules of the state courts. 
Kowalski v. Chicago Great Western 
R. Co., 84 Fed. 586 [aff 92 Fed. 310, 


384 CCA 1]. 
24. Ex p. Boyd, 105 U. S. 647, 26 
L. ed. 1200; Indianapolis, ete., 


Co. v. Horst, 93 U. S. 291, 23 L.- ed. 
898; Beers v. Haughton, 9 Pet. (U. 
S.) $29, 9 L. ed. 145; Parsons v. Bed- 
ford, 3 Pet. (U. S.) 433, 7 L. ed. 732; 
U. S. Bank v. Halstead, 10 Wheat. 
(U. S.), 51, 6 L. ed, 264; In re Free- 
man, 9 F. Cas. No. 5,088, 2 Curt. 491; 
Oelrich v. Pittsburg, 18 F. Cas. No. 
10,444; U. S\ v.. Knight, 26 &. Cas; 
No. 15,539, 3 Sumn. 358. 

25. Lamaster v. Keeler, 123 U. S. 
S7G;mo) SCL AOis oly Ly, ced. eco 8a Citi= 
zens’ Bank v. Farwell, 56 Fed. 570, 6 
CCA 24, 

Rev. St. § 914. 

27. Lamaster v. Keeler, 123 U. S. 
346,98 SCL sLOT,y 30 la) ped. 238. 

[a] Conformity in proceedings to 
enforce judgments is governed by 
other and somewhat different pro- 
visions. See infra § 155. 

28. Fordyce v. Du Bose, 87 Tex. 
78, 82, 26 SW 1050 [quot First Nat. 
Bank v. Ewing, 103 Fed. 168, 194, 43 
CCA 150 (certiorari den 179 .U. S. 
686, 21 SCt 919, 45 L. ed. 386)] 
(“The Legislature of a Strte has 
no more authority to prescribe rules 
of procedure for courts of the 
United States, nor to limit the ef- 
fect of judgments of such courts 
rendered in the exercise of their 
constitutional powers, than Congress 
has to prescribe rules for the State 
courts, or to place limitations upon 
their judgments within the bounds 
of the States’’). 

29. Philadelphia, ete, R. Co. v. 
Skerman, 247 Fed. 269, 159 CCA 363; 
Hall _v. West Jersey, ete. R. Co., 
244 Fed. 104, 156 CCA 5382. 

30. Lamaster v. Keeler, 124 U. S. 
376,, 8 SCt F9%, 381 L. ed. 238° In- 


‘ 


ticé arises solely from the Conformity Act, and not 
from any power of the states to regulate the prac- 
tice of federal courts within their limits.7® 
eral court trying an action based on a cause of 
action which arose in a state other than that in 
which it is sitting is not bound by rules of pro- 
cedure of the state where the cause of action arose.”® 

[§ 109] 2. Object of Statute. 
the conformity statute is to relieve the legal profes- 
sion from the burden of studying and of practicing 
under two distinet and different systems of the law 
of procedure in the same locality, one obtaining in 
the courts of the United States, the other in the 
courts of the state;° and this legislative intent 
operates in some measure to restrain the generality 
of the language used.?? ~ 

[§ 110] 3. Statute Mandatory and Self-Execut- 
ing. The conformity statute is mandatory in its 
nature =? and is of itself a general direction and 
authority on the subject, so that conformity to 
is not dependent upon an express 


A fed- 


The purpose of 


dianapolis, ete., R. Co, v. Horst, 93 
U.' S. 291,.° 23 ab. “eds, 8984 JNvuadaiv. 
Burrows, 91 U. S. 426, 23 L. ed. 286; 
Chicago, ete, R. Co. v. Metalstaff, 
101 Fed. 769, 41 CCA 669; Edmunds 
v. Illinois Cent. R. Co., 80 Fed. 78; 
Carlisle v. Cooper, 64 Fed. 472, 12 
CCA 2385; O’Connell v. Reed, 56 Fed. 
531, 5 CCA 586; Bills v. New Or- 
leans, etc., R. Co., 3 F. Cas. No. 1,409, 
13 Blatchf. 227; Republic Ins.-Co. v. 
Williams, 20 F. Cas. No. 11,707, 3 
Biss. 370. 

“The purpose of the provision is 
apparent upon its face, No analysis 
is necessary to reach it. It was to 
bring about uniformity in the law 
of procedure in the Federal and 
State courts of the same locality. 
It had its origin in the code enact- 
ments of many of the States. While 
in the Federal tribunals the com- 
mon-law pleadings, forms, and prac- 
tices were adhered to, in the State 
courts of the same district the 
simpler forms of the local Code pre- 
vailed. This involved the necessity 
on the part of the bar of studying 
two distinct systems of remedial 
law, and of practising according to 
the wholly dissimiliar requirements 


of both. The inconvenience of such 
a state of things is obvious. The 
evil was a serious one. It was the 


aim of the provision in question to 
remove it. This was done by bring- 
ing about the conformity in the 
courts of the United States which 
it prescribes. The remedy was com- 
plete.” Nudd v. Burrows, 91 U. S. 
426, 441, 23 LL. ed. 286 [quot Bar- 
rett\ vy. Virginian R.\Co., (250 oun ts: 
473, 475, 39. SCt 540]. ° 
_ “The statute comes only to the re- 
lief of the lawyer, who never leaves 
the courts, federal and domestic, of 
his own state. He that practices in 
the federal courts generally must 
study the different remedial laws of 
gees 40 Bares and _ territories,” 
IMO), CLC, at. CO), Ven Ean 
16 Fed, 181, 183. TRE 
< ndianapolis, ete; R. Co. v. 
Horst, (93° U, Sr291,.22 ed: 898; 
Ewing v. Burnham, 74 Fed. 384; Car- 
aes v. Cooper, 64 Fed. 472, 12 CCA 
32. Amy v. Watertown, 130 U. s. 
301, 9 SCt 530, 32 L. ed. 946: Chi- 
cago, etc, R. Co. v. Metalstaff, 101 
Fed. 769, 41 CCA 669; Nederland L. 
Ins. Co. v. Hall, 84 Fed. 278, 27 CCA 
390; Edmunds v. Illinois Cent. R. 
Co., 80 Fed. 78; Chamberlain v. Men- 
sing, 47 Fed. 435; U. S. v. Treadwell, 
15 Fed. 532; Lewis v. Gould, 15 F. 
Cas. No. 8,324, 18 Blatehf. 216; Re- 
public Ins. Co. v. Williams, 20 F. 
Cas. No. 11,707, 3 Biss. 370; U. S. 
v. Inlots, 26 F. Cas. No. 15,441. 


es Ba a baie Mies & 
_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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adoption by the federal courts of the rules of prac- 
tice prevailing in the state courts.%3 

4, Extent of Conformity—a. 
eral. ‘The Conformity Act takes notice of the im- 
possibility of an entire adoption of state modes of 
proceeding by providing that conformity is required 
only ‘“as near as may be.’’ 34 While this qualifica- 
tion is not to be construed so as to subvert the 
command of the statute,®> the federal courts may 
reject any subordinate requirements of state prac- 


[§ 111] 


33. Mutual Bldg Fund Soc., ete. 
Bank v. Bossieux, 17 F, Cas. No. 
9,977, 1 Hughes 386. 

34. Shepard v. Adams, 168 U. S. 
618, 18 SCt 214, 42 L. ed. 602. 

[a] “Not as near as may be pos- 
sible, or aS near aS may be prac- 
ticable. This indefiniteness may 
have been suggested by a pur- 
. pose.” Indianapolis, ete, R. Co. v. 
a OSs Say 29h, S01: 23) 1. ced. 


98. 

[b] “€hese words imply that, in 
certain cases, it would not be prac- 
ticable, without injustice or incon- 
venience, to conform literally to the 
entire practice prescribed for its 
own courts by a State in which Fed- 
eral courts might be sitting.” Mexi- 
can Cent. R. Co. v. Pinkney, 149 U. 
S. 194, 207, 138 SCt 859, 37 L. ed. 699. 

35. Lewis v. Gould, 15 F. Cas. No. 
8,324, 13 Blatchf. 216. 

[a] The qualification “allows 
only necessary variations from the 
State methods, growing out of the 
different organization of the Courts, 
and other similar matters.” Lewis 
vy. Gould, 15 F. Cas. No. 8,324, 13 
Blatehf. 216, 217. ; 

{[b] “Unless good and sufficient 
reason exists, the statute requires 
the courts of the United States to 
conform to the settled practice ob- 
taining in the state wherein the fed- 
eral court is held.” Edmunds vv. 
Illinois Cent. R. Co., 80 Fed. 78, 85 
Gineluding cases of which the. fed- 
eral court has exclusive jurisdic- 
tion). 


36. Hills v. Hoover, 220 U. S. 329, 


81 SCt 402, 55 L. ed. 485, AnnCas 
1912C 562; Shepard v. Adams, 168 
U. S. 618, 18 SCt 214, 42 L, ed. 602; 
Chappell v. U. S., 160 U. S. 499, 16 
SCt 397, 40 L. ed. 510; Mexican Cent. 
R. Co. v. Pinkney, 149 U. S. 194, 13 
Sct 859, 37 L. ed. 699; Luxton v. 
North River Bridge Co., 147 U. S. 
337, 18 SCt 356, 37 L.,ed. 194; South- 
ern Pac. Co. v. Denton, 146 U. S. 202, 
13 SCt 44, 36 L. ed. 942; Phelps v. 
Oaks, 117.U. S. 236, 6 SCt 714 29 
L. ed. 888; Poindexter v. Greenbow, 
114 U. S. 270, 5 SCt 903, 29 L. ed. 
185; Indianapolis, etc., Ry AO: Gt 
Horst, 93 U. S. 291, 23 L. ed. 898; 
Hall v. West Jersey, etc., R. Co., 244 
Fed, 104, 156 CCA 532; Boultbee v. 


International Paper Co., 229 Fed. 
United Kansas 


951, 144 CCA 233; 

Portland Cement Co. v. Harvey, 216 
Fed. 316; Elk Garden Co. v. TMs ei Wire 
Thayer Co., 206 Fed. 212; Buckeye 


Powder Co. v. E. I. Du Pont de Ne- 


mours Powder Co., 196 Fed. 514; 
Manitowoc Malting Co. V. Feucht- 
wanger, 196 Fed. 506; St. Louis 


Boatmen’s Bank v. Tower Bros. Co., 
181 Fed. 804, 104 CCA 314; Adelbert 
College v. Wabash R, Co., 171 Fed. 
805, 96 CCA 465, 117 AnnCas 1204 
[certiorari den 215 U. S. 598, 30 SCt 
400, 54 L. ed. 343]; Hein v. Westing- 
house Air Brake Co., 168 Fed. 766; 
Hein v. Westinghouse Air Brake Co., 
164 Fed. 79; Southern R. Co. v. King, 
160 Fed. 332, 87 CCA 284 [aff 217 
U. S. 524, 30 SCt 594, 54 L. ed. 868]; 
Shumaker v. Security Life, etc., Co., 
159 Fed, 112, 86 CCA _ 302; Collin 
County Nat. Bank v. Hughes, 155 
Fed. 389, 83 CCA 661; St. chay ee 
“v. Stookey, 154 Fed. 85 co 
494 [certiorari Collin 
28 Sct 569, 52 L. ee 
County Nat. Bank v. Hughes, ‘ 
Fed. 414; Swift v. Jones, 145 ped: 
489, 76 CCA 253 {aff 154 Fed. 1 ; 
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tice which would unwisely encumber the adminis- 


tration of the law or defeat the ends of justice in 


In Gen- 


83 CCA 243]; Wiliamson v. Liver- 
pool, ete., Ins. Co., 141 Fed. 54, 72 
CCA 542, 5 AnnCas 402; HEvansville, 
ete., Tract. Co. v. Henderson Bridge 
Co. 141 Fed, 51, 72\CCA) 5393 Elson 
v. Waterford, 135 Fed. 247; Lange 
v. Union Pace. R. Co., 126 Fed. 338, 
162 CCA 48 [certiorari den 193 U. S. 
671, 24 SCt 853, 48 L. ed. 841]; One 
Pearl, Chain v.. U,.. S.;, 28. Med, 371, 


59 CCA 499; North Chicago St, R. 
Co. v. Burnham, 102 Fed. 669, 42 
CCA 584; Chicago, ete, R. Co. v. 


Metaistaff, 101 Fed. 769, 41 CCA 669; 
Times Pub. Co. v. Carlisle, 94 Fed. 
762, 36 CCA 475; Kent v. Bay Staite 
Gas. Co., 98 Fed. 887; Van Doren v. 
Pennsylvania R. Co., 93 Fed. 260, 35 
CCA 282; Edmunds v. Illinois Cent. R. 
Co., 80 Fed. 78; Hughey v. Sullivan, 


80 Fed. 72; Ewing v. Burnham, 74 
Fed. 384; Sherry v. Oceanic Steam 
Nav. Co., 72 Fed. 565; Phenix Ins. 
Co. v. Charleston Bridge Co., 65 
Fed. 628, 138 CCA 58; Theroux v. 
Northern Pac. R. Co., 64 Fed. 84, 
12 CCA 52; O’Connell v. Reed, 56 


Fed. 5381, 5 CCA 586; In re Secretary 
U. S. Treasury, 45 Fed. 396, 11 LRA 
275; Lowry v. Story, 31 Fed. 769; 
Bradford v. Bradford, 3 F. Cas. No. 
1,766, 2 Flipp. 280; Johnson v. Healy, 
13 F. Cas. No. 7,389, 9 Ben. 318; San- 
ford v. Portsmouth, 21 F. Cas. No. 
12,315,, 2. Klipp., 105. 

“While it was the purpose of Con- 
gress to bring about a general uni- 
formity in Federal and state pro- 
ceedings in civil cases, and to confer 
upon suitors in courts of the United 
States the advantage of remedies 
provided by state legislation, yet 
that it was also the intention to 
reach such uniformity often larvely 
through the discretion of the Fed- 
eral courts, exercised in the form 
of general rules, adopted from time 
to time, and-so regulating their own 
practice as may be necessary or con- 
venient for the advancement of jus- 
tice and the prevention of delays 
in proceedings.” Shepard v. Adams, 
168 U. S. 618, 625, 18 SCt 214, 52 
L. ed. 602. 

“While, on the one hand, we are 
to follow the local practice, except 
so far as it has been modified by 
statute or by special usages of this 
court, we are not required to hold 
ourselves so far bound by it as to 
embarrass us in doing justice be- 
tween parties.’ Primrose v. Fenno, 
113 Fed. 375, 376. 

[a] Rules governing.—‘‘Under the 
statute and decisions the following 
rules may be stated: The conformity 
act (Rev. St. § 914 [U. S. Comp. St. 
1901, p. 684]) provides that in cases 
at law the practice, pleading, and 
forms shall conform, as near as may 
be, to the practice, pleadings, and 
forms in like causes in the state 
courts. (1) The practices must con- 
form, except as to matters covered 
by Congressional legislation, _mat- 
ters of jurisdiction, substituted 
service of process, charging juries, 
other matter relating to the per- 
sonal administration of the judge, 
joinder of legal and equitable reme- 
dies, actions in rem, ete. (2) The 
federal courts may, by standing rule, 


change subordinate — provisions 
which they deem unsuited to their 
procedure. (3) In their discretion 


they may reject collateral or sub- 
Ee ate provisions of the state 
practice, pleadings, or forms, which 
tend to obstruct the administration 


the federal tribunals.® 
vided for by state statute is not a rule of practice 
and procedure, it is not within the conformity stat- 
ute of the United States and not binding,?7 unless 
upon other grounds,?® nor can the Conformity Act 
govern where there is no state statute or estab- 
lished state practice applicable to the case.?9 
jurisdiction of federal courts cannot be regulated 


Where that which is pro- 


The 


of justice. This they may. do in a 
particular case, presenting unusual 
features, without making any stand- 
ing rule. They cannot reject the 
local system as a whole, or in any 
substantial part; but they may dis- 
pense with matters of technical 
form, not affecting substantial 
rights or operating to the prejudice 
of a party. They cannot change the 
local system designed to produce an 
issue of law or fact (Indianapolis, 
etes PR. Cony. Horst, 93) UsaSan2onr 
23, Li ed. 898); but. they are not 
bound to slavishly follow subordi- 
nate technical requirements of form, 
when justice will be subserved by 
departing from them.” Hein v. 
Westinghouse Air Brake Co., 168 
Fed. 766, 769. 

[b] Provisions regulating in de- 
tail the time and manner of conduct- 
ing the business in a state court 
may frequently be disregarded by 
a federal court. Walker v. Collins, 
59 Fed. 70, 8 CCA 1. 

[c] Waiver of demurrer by plead- 
ing over.—‘‘Even if the highest court 
of the state... should... [hold] 
that pleading’ over after the de- 
murrer is overruled, is a waiver 
thereof, the national courts would 
not be bound by it, under § 914, Rey. 
Siz Sligo Furnace Co. v. Dalton, 
255 Fed. 532, 533, 166 CCA 600. 

37. American Issue Pub. Co. v. 
Sloan, 248 Fed. 251, 160 CCA 329; 
Hughey v. Sullivan, 80 Fed. 72; 
Bryne v. Kansas City, ete., R. Co., 55 
Fed. 44 [mod on other grounds 
Si Fed. 605, 9 CCA 666, 24 LRA 


The identity required is only 
in “practice, pleadings, and forms 
and modes of proceedings,’ under 
Rev. St. $914 "LComp' </St.s » Cho 0s) 
p 684]. Nudd v. Burrows, 91 U. S. 
426, 23 L. ed. 286. 

[b] “The personal conduct and 
administration of the judge in the 
discharge of his separate functions 
is, in our judgment, neither prac- 
tice, pleading, nor a form nor mode 
of proceeding within the meaning 
of those terms as found in the con- 
LEK, Nudd v. Burrows, 91 U. S. 
426, 442, 23 LL. ed. 286. And see 
infra § 159 text and note 3. 

38. State laws as rules of deci- 
sion see infra §§ 163-190. 

39. Kaufman v. Garner, 173 Fed. 
550 (as to the validity of a sum- 
mons, there being no state statute 
or established judicial rule directly 
or indirectly providing for a case 
where a nonresident is served with 
a summons while appearing in and 
attending upon a court in which 
he is charged with a criminal of- 
fense). 

[a] Thus the Conformity Act 
does not require a federal court to 
allow the defense that plaintiff is a 
trust or combination, within the Illi- 
nois Antitrust Act of 1891, so that 
defendant, buying from it, is not 
liable for the price, to be set up in 
an action for the price, without a 
prior determination in a direct pro- 
ceeding of plaintiff’s status, al- 
though such a defense was set up 
*in an action in the state court, 
without the right to do so _ being 
questioned or considered. Lafayette 
Bridge Co. v. Streator, 105 Med. 729 
(“The Illinois statute is silent as to 
the method to be pursued in deter- 
mining whether a_ corporation seek- 
ing to enforce a claim comes within 
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or controlled by state legislation by reason of the 
The Conformity Act applies to eivil actions 
at law in personam,*! and the fact that the fed- 
eral court. in a particular case of that character has 


act.49 


exclusive jurisdiction ** does not 


the ease from the statutory requirement of con- 
formity,** although there have been some unques- 
tionably erroneous 44 judicial statements to the con- 
trary.*° But the conformity required is to the prac- 
tice of the state courts ‘‘in like causes,’’ 4® and the 
act does not apply to a suit in rem for a forfeiture 
Where an act of 


under the federal revenue laws.** 
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alone withdraw | gress. 


congress prescribes a mode ‘‘according to common 


the prohibition of the act, nor has 
there been any _ long-established 
usage in the premises. Section 914 
of the Revised Statutes, as con- 
strued by the federal courts, does 
not apply to the facts of this case. 
Federal courts place such construc- 
tion upon matters of law of a gen- 
eral nature, as opposed to those 
based upon state statutes or long- 
established customs or usage, as to 
them may, under the particular cir- 
cumstances of any given case, seem 
best calculated to accomplish the 
ends of justice. The question here 
is simply the manner of applying a 
remedy or rule of law, and does not 
go to the subject-matter or avail- 
ability of the right sought to be 
enforced’’). 

40. Mexican Cent. R. Co. v. Pink- 
Mmewnt4oeloS.o194,- 13 SCto 859, 37) 1. 
ed. 699. 


State legislation affecting juris- 
diction see supra § 6. 

41. Coffey v. U..S., 117 U.S. 233, 
6 SCt 717, 29 LL. ed. 890. 

42, Exclusive jurisdiction of fed- 
eral courts see Courts § 633. 

43. Campbell v. Haverhill, 155 U. 
S. 610, 15 SCt 217, 39 L. ed. 280. 

[a] TIllustrations.—(1) In a civil 
action by the United States to re- 
cover a penalty imposed by a fed- 
eral statute (of which action the 
federal court has exclusive jurisdic- 
tion under Jud. Code § 256 par 2) 
“the government must conform sub- 
stantially to the practice’ of the 


state. U. S. v. Elliot, 25 F. Cas. No. 
15,043. (2) An: action to recover 
damages for alleged overcharges, 


based upon the Interstate Commerce 
Act of Febr. 4, 1887 (24 St. at L. 382 
e 104) §§ 8, 9, is within the exclu- 
Sive jurisdiction of federal courts, 
but is subject to the provisions of 
the Conformity Act, Edmunds v. 
Illinois Cent. R. Co., 80 Fed. 78, 85 
(that the Conformity Act applies “is 
settled by the ruling of the supreme 
court in Campbell v. Haverhill, 155 
U.S... 6105715) SCt 217,39 ly. ed. 280”). 

Patent and copyright cases see 
infra § 121. 

44. See Campbell v. Haverhill, 155 
U.S, 610; 15 SCt 217,489 L. ed. 280 
(arguendo). And see infra § 121, 

45. See cases infra this note. 

fa] Tllustrations in patent cases. 
—(1) In an action for damages for 
infringement of a patent it was not 
necessary for plaintiff, the sole own- 
er of the legal title to the patent, to 
join as coplaintiff a licensee, who, 
by agreement, was to have a share 
of the damages recovered, although 
the state statute required actions at 
law to be prosecuted in the name 
or names of the real parties in in- 
terest. New York Continental Jewell 
Filtration Co. v. Sullivan, 111 Fed. 
179, 181 (the court saying: “How- 
ever the rule may be in the courts 
of the state, section 914 of the Re- 
vised Statutes of the United States, 
requiring conformity of practice of 
the federal courts in actions at law 
with the practice in the courts of 
the state, does not compel, or even 
authorize, the maintenance of an ac- 
tion at law by any one except the 


owner of the legal title in cases ex- 


clusively cognizable in the courts of 
the United States’). (2) “Inasmuch 
as the circuit court of the United 
States is vested with exclusive jur- 
isdiction to try cases involving the 
validity of patents issued by the 
United States, it cannot be said that 
there are ‘like causes’ in the courts 
of the several states to which the 
practice, pleadings, forms, and mode 


of proceedings shall conform.” Mar- 
vin v. Aultman, 46 Fed. 338, 339 
(holding, however, that Rev. St. 


§ 4919 providing for recovery of 
damages for infringement of a pat- 
ent “by action on the case” required 
that plaintiff's pleading ‘‘should con- 
tain all the essential averments that 
are prescribed for a declaration in 
an action on the case under the com- 
mon-law form of pleading, because 
that was supposed to be in the mind 
of congress when section 4919 was 
enacted,” and that the pleading in 
the instant case contained all such 
averments and was _ sufficient). 

46. See the -Conformity Act 
quoted supra § 108; and infra § 126. 

47." Coffeyev,, U.S, Lain U.S. 22a: 
6)SCt- 717, 29 Loved: 390) ffoll U.S. v; 
Fifty Boxes and Packages Lace, 
92 Fed. 601] (there being no “like 


causes” known to the laws of the 
state). 
45.0 U.S. Vas so: idelity ete. 


Co., 186 Fed. 477, 108®CCA 455 [aff 
222.U..S., 288, 32° SCt LOI, 56 Lived. 
200]; Knight v. Illinois Cent. R. Co., 
180 Fed. 368, 108 CCA 514; Collin 
County Nat. Bank v, Hughes, 152 
Fed. 414, 81 CCA 556; U. S. v, Fifty 
Boxes and Packages Lace, 92 Fed. 
601 (construing Rev.* St. § 866 
[Comp. St. (1901) p 663] as cited in 
Depositions § 7 note 50). 

49. Cain v. Commercial Pub. Co., 
232 U. S. 124, 34 SCt 284, 58 L. ed. 
5384; Chappell v. U. S., 160 U. S. 499, 
16 SCt 397, 40 L. ed. 510; Mexican 
Cent.” R. Co. v. Pinkney, 149). WS; 
194, 13 SCt 859, 37 L. ed. 699; Union 
PAC hh CC Ons Ve OCSEOLG Al a Unvse 
250, 11 SCt 1000, 35 L. ed. 734; Amy 
v. Watertown, 130 U. S. 301, 9 SCt 
530, 32 L. ed. 946; In re Chateaugay 
Ore, etec.,, Co. 128. SS. 544 9° Sct 
150, 32 L. ed. 508; Whitford v. Clark 
County, 119 U. S..522, 7 SCt 306, 30 
i eds. 500), Ex ip. Misk ts. U.S! 
18s De Clee ats ee ce) 6 Mae ede. iii. 
Boogher v. New York L. Ins. Co., 
103 _U. S. 90, 26 L. ed. 310; Indian- 
apolis,-ete, Re Conv. Horst. 93 ol, 
S. 291, 23 L. ed. 898; Vitkus v? Clyde 
SS. Co., 282 Fed. 288; Berry v. Mo- 
bile, ete., R. Co, 228 Fed. 395; Wet- 
more v. Goodwin Film, ete., Co., 226 
Fed. 352; U. S. v. Mitchell, 223 Fed. 
805; Bucyrus Co. v. McArthur, 219 
Fed. 266; Silvas v. Arizona Conper 
Co., 213 Fed. 504 [rev on other 
grounds 220 Fed. 116, 186 CCA 208]; 
Truckee River Gen. Electric Co. v. 
Benner, 211 Fed. 79, 127 CCA 503; 
Colosino v. Pittsburgh, ete, R. Co., 
210 Fed. 550; U. S. v. Wells, 203 Fed, 
146; In re Kinney, 202 Fed. 187. 120 
CCA 315; Smith v. D. O. Mills & Co. 
Nat. Bank, 193 Fed. 255: Kaiser v. 
Chicago, etc., R. Co., 192 Fed. 1913; 
Cheatham Electric Switching Device 


For later cases, developments and changes in the law see cumulative Annotations, 


“ 


usage,’’ the federal courts need not adopt all new 
regulations that may be enacted by state legislation 
or adopted by state practice.*§ 

b. Matters Covered by Acts of Con- 
Where congress has by statute pointed out 
a specific mode of procedure or has legislated gen- 
erally upon the subject embraced or involved in the 
proceeding sought to be pursued, such legislation 
must be followed, although it is opposed to the 
forras and modes of proceeding prevailing in the 
state courts,#® and even though the provisions of 
the state statute are more simple and easy of appli- 


Co. v. Transit Dev. Co., 190 Fed. 
202; Compania Azucarera Cubana v. 
Ingraham, 180 Fed. 516; Frost v. 
Barber, 173 Fed. 847; Manitowoc 
Malting Co. v. Feuchtwanger, 169 
Fed. 983 [rev on other grounds 187 
Fed. 713, 109 CCA 461]; De Valle da 
Costa v. Southern Pac, Co., 167 Fed. 
654; Meyer v. Consolidated Ice Co., 
163 Fed. 400; Shumaker vy. Security 
Life, etc., Co., 159 Fed. 112, 86 CCA 
302; Smith v. Au Gres Tp., 150 Fed. 
257, 80 CCA 145, 9 LRANS. 876; 
Swift v. Jones, 145 Fed. 489, 76 CCA 
253 [remanding case to court below 
135 Fed. 437, and aff 154 Fed, 1005, 
83 CCA 248]; Diamond Coal, ete., 
Co. v. Allen, 187 Fed. 705, 71 CCA 
107; Streeter v. Chicago Sanitary 
Dist., 133 Fed. 124, 66 CCA 190; 
Lange v. Union Pac. R. Co., 126 Fed. 
338, 62 CCA 48 [certiorari den 193 
U. S. 671, 24 SCt 853, 48 L. ed. 841]; 


Weller v. Pennsylvania R. Co., 113 
Fed. 502; Kulp v. Snyder, 94 Fed. 
613; National Cash-Register Co. v. 


Leland, 94° Fed. 502, °37 CCA 872; 
U. S. v.. Fifty Boxes and Packages 
Lace, 92. Fed. 6017. Alinut wS<Lan= 
caster, 76 Fed. 181; Morris v. Nor- 
ton, 75 Bed. 912, 21 CCA) 5533) U. 
S. v. National Lead Co., 75 Fed. 94; 
U. S. v. Arnold, 69 Fed, 987, 16 CCA 
575; Booth v. Denike, 65 Fed, 43; 
Holt v. Bergevin, 60 Fed. 1; Bracken 
v. Union Pac, R. Co., 56 Fed. 447, 5 
CCA 548; Texas, ete. R, Co. v. Nel- 
son, 50 Fed. 814, 1 CCA 688 [writ of 
error dism 149 U. S. 788 mem, 13 SCt 
1053 mem, 37 L. ed. 958 mem]; Walker 
v. Collins, 50 Fed. 737, 1 CGA 642; 
Marvin v. Aultman, 46 Fed. 338: 
Sulzer v. Watson, 39 Fed. 414: O’Neil 
v. Kansas City, ete, R. Co., 31 Fed. 
663; Chadbourne v. German-Ameri- 
can Ins. Co., 31 Fed. 625, 24 Blatchf. 
5389; McLennan v. Kansas City, ete., 
R. Co., 22 Fed. 198; Erstein v. Roth- 
schild, 22 Fed. 61; Lanning v, Lock- 
ett, 11 Fed. 814, 4 Woods 455; Wear 
v. Mayer, 6 Fed. 658, 2 McCrary 
1723 Bryant v. Leyland, 6 Fed. 125; 
U. S. v. Pines, 4° Fed. 714; Baston 
V.. Hodges 28:9 RSGagu tNor 4,258, 7 
Biss. 324; Peaslee v. Haberstro, 19 
F. Cas. No. 10,884, 15 Blatchf. 472; 
Schwabacker v. Reilly, 21 F. Cas, 
No, 12501) 2 Dilly eale7 Tobey v. 
Claflin, 23 -F. Cas. No. 14,066, 3 Sumn. 
380; Turner v. Newman, 24 F. Cas. 
No, 14,262, 3 Biss. 307; U. S. v. Hut- 
ton, 26 F. Cas. No. 15,4338, 10 Ben. 
268; Matter of Peonle’s Surety Co., 
82 Mise. 518, 144 NYS 131. 
“Whenever Congress has legis- 
lated upon any matter of practice, 
and prescribed a definite rule for 
the government of its own courts, 
it is to that extent exclusive of the 
levislation of the State upon the 
Same matter.” Southern Pac. R. Co. 
v. Denton, 146 U. S. 202, 20%, 13 SCt 
eo 36 L. ed. 942. ; 
: “This direction that the proceed- 
ines in the Circuit Court of the 
United States shall ‘conform as 
nearly as may be to the practice in 
the ceurts of the State’ must. of 
course, like the corresponding direc- 
tion as to practice, pleadings and 
yrocedure in section 914 of the Re- 
vised Statutes, give way whenever 


same title, page and note number. 


= 


[§§ 111-112 


§§ 112-116] 


cation than the act of congress.5° Especially is this 
true where the federal statute applies to all cases 
in law, equity, _and adimiralty,°! since causes in 
equity and admiralty are expressly excluded from 
the operation of the conformity statute.°? The pro- 
visions of the Conformity Act are in pari materia 
with other federal statutes reculating procedure, and 
all should be construed together and full effect given, 
as far as possible, to each of them.®? 

Construction of Common-Law Rem- 
edies. It has been considered that the conformity 
statute does not apply to modes of procedure estab- 
lished by judicial construction of the common-law 


[§ 113] «. 


remedies.®* 
[§ 114] 


to adopt the State practice would 
' be inconsistent with the terms, de- 
feat the purpose, or impair the ef- 
fect, of any legislation of Congress.” 
Luxton v. North River Bridge Co., 


IAT UW. Se 337,-338, 13 .SCt 356,37 
L. ed. 194. 
{a] Process directed to the mar- 


shal must be served by him regard- 
less of the state law. 13% ne 
Mitchell, 223 Fed. 805 [quot Rev. St. 
§ 787]. And see infra § 134. 

[b] Method of setting up statute 
of limitations—A state practice 
which does not permit a defendant 
to take advantage of the statute of 
limitations by a general demurrer 
to the declaration does not apply to 
a cause of action arising under a 
federal statute which indicates its 
purpose to prevent suits on delayed 
claims, by the provision that all 
complaints for damages. shall be 
filed within two years and not after; 
under such a statute the lapse of 
time not only bars the remedy, but 
destroys the liability. A. J. Phillips 
Co. v. Grand Trunk Western R. Co., 
a8 Tess, woes 0633 SCL. 444, 59. -ls,-ed, 
774. 

{c] As to effect of special ap- 
pearance.—A state statute providing 
that a special appearance for the 
purpose of objecting to the service 
of process becomes a general ap- 
pearance to the next term of the 
court is not controlling upon the 
federal court sitting in that state. 
Mexican Cent. R. Co. v. Pinkney, 149 
tS. HOS 20S,013 SC 859) 3i,L. ed: 
699 (“Provisions of the Federal stat- 
utes which confer upon litigants in 
the Federal courts the right to have 
the jurisdiction of such courts re- 
viewed by this court by appeal or 
writ of error would be practically 
destroyed or rendered inoperative 
and of no effect if state statutes 
- . . could make an appearance to 
question the jurisdiction of a Fed- 
eral court a general appearance, so 
as to bind the person of the defend- 
ant. It would be an idle ceremony 
to bring to this court for review the 
question of the Circuit Court’s jur- 
isdiction, arising out of a failure to 
serve the defendant with process, if 
the defendant’s special appearance 
before the lower court to challenge 
its jurisdiction should, under state 
laws, amount to a general appear- 
ance which conferred such jurisdic- 
tion”). See also infra § 137. 

[d] “fhe mode of summoning 
witnesses and taking testimony in 
the courts of the United States is 
regulated by statutes of the United 
States, and therefore the practice in 
the state courts in relation to such 
matters does not apply. See sections 
376, 877, 914, Rev. St.” Texas, etc., 
R. Co. v. Nelson, 50 Fed. 814, 816, 
1 CCA 688 [writ of error dism 149 
U. S. 788 mem, 13 SCt 1053 mem, 37 
L. ed. 958 mem]. 


[e] The making of special find- 
ings on waiver of a jury 18 eat 


erned by the federal statute. 
[25 C. J—26] 


d. Conflict with Federal Constitution. 
The federal courts will not conform to the state 


‘statute. 


FEDERAL COURTS 


[§ 115] e. 


eourts.®8 
[§ 116] 
utes. 


MowO2)S., 135) Fed. 51:8; 68:.CCA 68, 

[f] Proceedings to restore rec- 
ords must conform to the act of 
congress regulating them (see Rev. 
St. §§ 899-904) and not to the state 
Turner v. Newman, 24 F. 
Cas. No. 114,262, 8 Biss. (307, 308 
(“The proceeding to restore records 
does not come within the general 
term of practice or pleadings in the 
courts, which obviously has refer- 
ence to the mode of commencing and 
trying causes, but it is a special pro- 
ceeding sui generis, and to be gov- 
erned by the statute authorizing it’’). 
g sopendegenk of pleading see infra 

50. Turner v. Newman, 24 F. Cas. 
No. 14,262, 3 Biss. 307. 

51. Turner v, Newman, 24 F. Cas. 
No. 14,262,.3 Biss. 307. 

{a] Illustration. —If the Con- 
formity Act should apply to pro- 
ceedings to restore lost or destroyed 
records under Rev. St. §§ 899-904, 
which makes no distinction between 
law, equity, and admiralty causes, 
‘we should have one mode of pro- 
cedure in cases at law governed by 
the state statute, and another, in 
equity and admiralty cases, governed 
by act of congress.” Turner v. New- 
man, 24 F, Cas. No. 14,262, 3 Biss. 
30%, 

52. See supra §§ 108, 118. 

53. Van Doren v. Pennsylvania R. 
Co., 98 Fed. 260, 35 CCA 282. 

54. Wall .v, Chesapeake, etc., R. 
Co.,; 95 Fed. 398, 37 CCA 129; San- 
ford v. Portsmouth, 21 F, Cas. No. 
12,315, 2 Flipp. 105 (where the fed- 
eral court refused to follow the rul- 
ing of the state supreme court that 
mandamus was the only remedy 
upon municipal bonds). And see U. 
S. v. Thompson, 251 U. S. 407, 416, 
40 SCt 289, 292, 64 L. ed. 333 (a 
criminal case, put Aeaunents viel 
supporting the text). ut compare 
Sregory v. Pike, 67 Fed. 837, 15 CCA 
23 [app dism 160 U. S, 643, 16 SCt 
431, 40 L. ed. 566, 163 U. S,.688 mem, 
16 SCt 1202 mem, 41 L. ed. 311 
mem] (federal courts recognize no 
lien at common law in behalf of an 
attorney except that given by the 
local courts). 

fa] Ilustration.—A_ federal court 
is not required to follow the state 


practice of trying the question of | 
the sufficiency of the service of the | 


summons to a jury on a plea in 
abatement, where such practice 1s 
not statutory, but was established 
by decision of the state supreme 
court as the proper mode of pro- 
cedure under the common law. Wall 
Vv. eo ede pee R. Co., 95 Fed. 
98, 37. CCA 129. 

: 55, Siocum v. New York lL. Ins. 
Co., 228 U. S. 364, 38 SCt B23, Hou Aa. 
ed. 879: Poindexter v. Greenhow, 114 
MW. S.1270,.'5 -SCt 903, 29° L. ed, 185; 
Phillips v. Preston, 5 How. (U. Ss.) 
978, 12 lL. ed. 152; McCracken v. 
Hayward, 2 How. (U. S.) 608, 11 
L. ed. 397; Hughey v. Sullivan, 80 
Fed. 72; Lowry v. Mt. Adams, etc., 


(25 C.J.] 801 


practice when that practice, if pursued in those 
courts, would conflict with requirements of the 
United States constitution.®® 


State Practice Affecting Inherent 


Power of Courts. 
mon-law powers inherent in the judicial office is not 
binding upon the federal courts.®* 
authority to set aside, vacate, and modify its final 
judgments after the term at which they were ren- 
dered ** can neither be conferred upon nor withheld 
by the statutes of a state or the practice of its 


- : 


A state statute affecting the com- 


For example, 


5. Validity and Force of State Stat- 
In order for a state statute to establish a 
rule of procedure binding upon the federal courts, 
it must, of course, be valid, and hence an unconsti- 


R. Co., 68 Fed. 827; Cady v. Phenix 
B.siIns,| Cos F. Cas. No. 2,284; 
Denny v. Brown, 7 F. Cas. No. 3,805; 
U. S. v. Rathbone, 27 F, Cas. No 
16,121, 2 Paine 578. 

[a] Eminent domain proceedings. 
—The constitutional provision gov- 
erning the federal courts, securing 
to parties the right to a jury trial 
in actions at law, does not apply 
to proceedings for the condemnation 
of land under the power of eminent 
domain, delegated by a state, which 
have been removed into a federal 
court, but in such cases, the pro- 
ceeding being statutory, and relating 
to the devesting of title to land 
within the state, the procedure pre- 
scribed by the state law must be 
followed in determining the compen- 
sation to be awarded. FPostal Tel.- 


Cable Co. v. Southern R. Co., 122 
Fed. 156. Condemnation proceedings 
generally see Eminent Domain 
§$ 300-514. 


56. Indianapolis, ete., R. Co. v. 
Horst; 93 WeeS.2292,. (23) Ls, ed.898s 
Nudd v. Burrows, 91 U. S. 426, 23 


L. ed. 286; Sloss Iron, etc., Co. v. 
South Carolina, ete., R. Co., 85 Fed. 
133, 29 CCA 59; People’s Bank v. 


Aetna Ins. Co., 74 Fed. 507, 20 CCA 
630; U. S. v. Wallace, 46 Fed. 569; 
Claflin v. Steinberg, 5 F. Cas. No. 
OT” Dill 8245 

57. See generally Judgments [23 


Cye 78647: 

58. . S. v. Mayer, 235 U. S. 55, 
35 SCt 16, 59 L. ed. 129; Bronson v. 
Schulten, 104 U. S. 410, 26 L. ed. 
997; Forty Fort Coal Co. v. Kirken- 
dall, 233 Fed. 704; Loewe v. Union 
Sav. Bank, 222 Fed, 342; Wellman 
v. Bethea, 213 Fed. 367; Tryon v. 
Pennsylvania R. Co., 213 Fed. 49. 
And see Mutual Bldg. Fund Soc., 
etc. v. Bossieux, 17 F. Cas. No. 9,977, 
1 Hughes 886 (as to power to re- 
instate on the docket a suit dis- 
missed from the docket at a prior 
term for want of declaration). See 
also infra § 154. 

The federal court “does not de- 
rive its jurisdiction, nor its judges 
their powers, from the state legis- 
lation.” Claflin v. Steinberg, 5 F. 
Cas. No. 2,777, 2 Dill 324, 326. 

{a] The leading case is Bronson 
Vv. peceeD 104 U. S, 410, 26 L. ed. 
GOR 

[bj] “The question relates to the 
power of the courts and not to the 
mode of procedure.’’ Bronson  v. 
Schulten, 104 U. S. 410, 417, 26 L. 
ed. 997 [foll Tryon v. Pennsylvania 
R. Co., 213 Fed. 49]. 

{c] Constitutionality of the Con- 
formity Act in so far as it should 
impair inherent powers of federal 
courts or dictate the manner of 
their exercise, would be an interest- 


linge question, said the court in Nudd 


v. Burrows, 91 U. S. 426, 23 L. ed. 
286. 

[ad] Application of rule,— (1) 
Within the rule stated in the text is 
a judgment of conviction in a crimi- 
nal case. U. S. v. Mayer, 235 U. S. 
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tutional state statute cannot be regarded as furnish- 
ing an authoritative rule of practice.5® 
obvious that: where a state statute is repealed, a 
rule of practice established thereby is no longer 


binding on the federal court.°° 


[§ 117] 6. Jurisdiction of Federal Courts. Rules 
of practice or procedure established by a state can 
never have the effect of either enlarging or diminish- 
ing the jurisdiction of a federal court.*t 
does the Conformity Act require that a party raising 
a question as to the jurisdiction of a federal court 
shall proceed in the manner in which such questions 
may be raised in the state courts.®2 In determining 
questions of jurisdiction a federal court follows its 
own rules of practice and is not bound by the laws 


55, 35 SCt 16, 59 L. ed. 129. (2) 
The federal court has no power to 
allow an amendment of plaintiff's 
declaration, after expiration of the 
term at which a demurrer has been 
sustained where the allowance of 
the amendment would involve the 
opening of the judgment on the de- 
murrer. Van Doren v. Pennsylvania 
Reco, 93. Led, 260) 3b CCA 282) 

Opening default judgments or de- 
crees see infra § 154, 

oo -Chafiin “vy. Taylor, * 146) U.S. 
567, 6 SCt 518, 29 L. ed. 727; Allen 
v. Baltimore, etc., R. Co., : 
311, 5 SCt 925, 962, 29 L. 
Chaffin v. Taylor, 114 U. S. 
SCt 924, 29 L. ed. 198; White v. 
Greenhow, 114 U. S. 307, 5 SCt 9238, 
962, 29 L. ed. 199; Poindexter v. 
Greenhow, 114 U. S. 270, 5 SCt 903, 
29 L. ed. 185. 


60. Harvey v. Virginia, 20 Fed. 
411. 
61. Security Trust Co, v. Black 


River Nat. Bank, 187 U. S. 211, 23 
SCt_52, 47 L. ed. 147; Chicot County 
v. Sherwood, 148 U. S. 529, 13 SCt 
695, 37 L. ed. 546; Southern Pac. Co. 
wereWenton, 146 Ws S202! 13) Set 44, 
36 L. ed. 942; Chicago, ete., R. Co. 
v. Whitton, 13 Wall. (U. S.) 270, 20 
L, ed. 571; Mercer County v. Cowles, 
Mea GU. Ses Lis. Oe yed, < Sits 
Hyde v. Stone, 20 How. (U. S.) 170, 
15 L. ed. 874; Watson v. Tarpley, 18 
How. (U. S.) 517, 15 L. ed. 509; Gold- 
en _v. Connersville Wheel Co., 252 
Fed. 904; Devost v. Twin State Gas, 
etce., Co., 250 Fed. 349, 162 CCA 419 
[reh den 252 Fed. 125]; Forty Fort 
Coal Co. v. Kirkendall, 233 Fed. 704; 
Vitkus v. Clyde SS. Co., 232 Fed. 
288; Smith v. Currie, 230 Fed. 803, 
145 CCA 113; Chicago, etc, R. Co. 
v. Eddy, 228 Fed. 648, 143 CCA 165; 
Southern Photo Material Co. v. 
Eastman Kodak Co., 224 Fed. 523; 
Yates vy. Whyel Coke Co., 221 Fed. 
603, 137 CCA 327; St. Louis Boat- 
men’s Bank vy. Fritzlen, 221 Fed. 154, 
137 CCA 54 [certiorari den 238 U. 
S. 641, 35 SCt 941, 59 L. ed. 1501]; 
St. Charles v. Stookey, 154 Fed, 772, 
85 CCA 494 [certiorari den 208 U. 
S. 617, 28 SCt 569, 52 I. ed. 647]: 
Wells v. Clark, 186 Fed. 462 [mod 
and aff 203 U. S. 164, 27 SCt 48, 51 
L. ed. 138]; Alice E. Min. Co. vy. 
Blanden, 186 Fed. 252; Barber As- 
phalt Pav. Co. v. Morris, 132 Fed. 
945, 66 CCA 55, 67 LRA 761; Blod- 
gett v. Lanyon Zinc Co., 120 Fed. 
893, 58 CCA 79; National Surety Co, 
v. Humboldt State Bank, 120 Fed. 
593, 56 CCA 657, 61 LRA 394; In 
re Delafield, 109 Fed. 577: Sullivan 
v. Beck, 79 Fed. 200; Columbia Wire 
Co. v. Freeman Wire Co., 71 Fed. 
302; Bigelow v. Nickerson, 70 Fed. 
113, 17 CCA 1, 30 LRA 336: Heaton 
v. Thatcher, 59 Fed. 731; Thompson 
v. Searcy County, 57 Fed. 1030, 6 
CCA 674; Byrne v. Kansas City, etc., 
R. Co., 55 Fed. 44 [mod on other 
grounds 61 Fed. 605, 9 CCA 666, 24 
LRA 693]; Semmes y., Whitney, 50 
Fed. 666; East Tennessee, etc., R. 
Co. v, Atlanta, ete. R. Co., 49 Fed. 
608, 15 LRA 109; Steves v. Carson, 


For later cases, developments and changes 


FEDERAL COURTS 


pot 


It is also [§ 118] 


Neither 


42 Fed. 821; Hoover v. Crawford 
County, 39 Fed. 7; Wotherspoon vy. 
Massachusetts Ben, Assoc., 38 Fed. 
625; Windsor Sav. Bank v. McMa- 
hon, 38 Fed, 283, 3 LRA 192; Rich 
Vv. Bray 3st WMede12 73982) DRA 225; 
May v. Saginaw County, 32 Fed. 629; 
U. §._v. Drennen, 25 F. Cas. No. 14,- 


992, Hempst. 320. See also supra 
§ 6; and infra § 1183. 
[a] Dlustration. — Duluth City 


Charter § 80, providing for appeals 
from allowance or _ rejection of 
claims against that city to the dis- 
trict court of the county, and pro- 
hibiting payment of such claims 
while such appeals are pending, does 
not restrict the jurisdiction of fed- 
eral courts over claims of citizens 
of other states, or the power of 
those courts to enforce their judg- 
ment on such claims; and actions by 
original process in the federal courts 
may be maintained in controversies 
over such claims, without present- 
ing them to the city council, Bar- 
ber Asphalt Pav. Co. v. Morris, 132 


He D407; N66 COA 5!096 7s RIA, 
[b] A statute providing for per- 


petuating testimony cannot be held 
to furnish the purported maker of 
a forged note with means for pro- 
viding for an adequate defense to 
such note in case an action at law 
should be brought thereon after his 
death, since the jurisdiction of a 
federal court of equity cannot be 
abridged by state laws. Schmidt v. 
West, 104 Fed. 272. 

{c] Jurisdiction only attaches 
upon service of process in a federal 
court and not by filing the com- 
plaint and the issue of summons, 
notwithstanding state statutes. {Bh 
Foe Hisenbeis, 112 Fed. 190, 50 CCA 
Lavo} 

{[d] Appearance for purpose of 
removal only.—Where a case is re- 
moved from a state court, and de- 
fendant appears specially, for the 
purpose of removal only, and objects 
to the sufficiency of the service, the 
federal court must determine such 
objection -for itself, and will not nec- 
essarily be controlled by the State 
law. West v. Cincinnati, ete., R. (Oro) 
re vee 349, 

e] A state statute requiring per= 
mission of court to sue on a stdee 
ment does not apply to a federal 
court. Union Trust Co, vy. Roches- 
ter, etc., R. Co.) 29 Fed. 609. 

62. Meisukas y. Greenough’ Red 
Ash Coal Co., 244 U. @. 54, 37 Sct 
593, 61 L. ed. 987; Golden’ v. Con- 
nersville Wheel Co., 252 Fed. 904, 
And see Mexican Cent, R. Co. Vv; 
Pinkney, 149 U. S. 194, 13 sct 859, 
387 L. ed. 699 (quoted Supra § 112 
note 49 [ec]). 

Mode of raising jurisdictional ob- 
jection in federal court see supra 
§§ 95-107. 

63. Mechanical Appliance Co, y. 
Castleman, 215 U. S. 437, 30 Sct 125, 
54 L. ed. 272 [foll Southern Photo 
Material Co. v. Eastman Kodak Co., 
224 Fed. 5231; Golden y. Conners- 
ville Wheel Co., 252 Fed. 904. 


™~ 


the state in which it is sitting.®* 

B. Conformity and Nonconformity in 
Particular Actions or Proceedings—1. Equity °4 and 
Admiralty °° Cases. Equity and admiralty cases are 
expressly excluded from the scope of the Practice 
Conformity Act,°> and federal courts in equity are 
precluded by the constitution from entertaining ju- 
risdiction over or giving judgment upon a common- 
law demand, notwithstanding such a suit is author- 
ized by the statutes of the state.°7 
practice of such courts is derived directly from the 
English higher courts of chancery, and is not made 
to conform to, nor ean their practice or jurisdic- 
tion as courts of equity be controlled by, the prac- 
tice of the state courts, or affected by state statutes 


The chancery 


Determination of sufficiency of 
Service of process see infra § 134. 

ae See generally Equity 21 C. J. 
pil. : 

65. 
J. prt : 

State laws as rules of decision in 
equity cases see infra § 164. 

State laws as rules of decision in 
admiralty cases see infra § 165, 

66. Guffey v. Smith, 237 U. S. 101, 
35 SCt 526, 59 L. ed. 856 [rev 202 
Fed. 106, 120 CCA 436]; Scott v. 
Armstrong, 146 U. S. 499, 13 SCt 148, 
36 L. ed. 1059; Dravo y. Fabel, 132 
U. S. 487, 10 SCt® 170, 33 Th. ed, 421; 
Meyers v. Block, 120 U. §. nO; ean) 
SCt’ 525, 30° I) "ed, 642; Blease vy. 
Garlington, 92°W. S.-1/93 Ti. ed, 521; 
Bein v. Heath, 12 How. (U. S.) 168, 
13 L. ed. 939; Belknap Hardware, 
etc., Co. v. Ohio River Contract Con 
264 Fed. 676; Lane v. Equitable Trust 
Co., 262 Fed. 918; Standard Oil Co. v. 
Howe, 257 Fed. 481, 168 CCA 485; 
Shaffer v. Marks, 241 Fed. 139 [Laff 256 
Fed. 648, 168 CCA 42]; Brown v. Flet- 
cher, 239 Fed. 360; Whitaker vy, 
Whitaker Iron Co., 238 Fed. 980; 
Waldo v. Wilson, 231 Fed. 654, 145 
CCA 540 [rev 221 Fed. 505, and cer- 
tiorari den 241 U. S. 673, 36 SCt 724, 
60 L. ed. 1231]; Boultbee vy. Inter- 
national Paper Co., 229 Fed. 951, 144 
CCA 233; In re Brown, 228 Fed. 533; 
Boyd v. New York, ete. R= Cone2on 
Fed. 174; Destructor Co. v. Atlanta, 
219 Fed. 996; Southwestern Surety 
Ins, Co. v. Wells, 217 Fed. 294; Wil- 
liams v, Pope, 215 Fed. 1000; Sydney 
v. Mugford Printing, SLC. COnsecee 
Fed. 841; Alexander v. Fidelity 
Trust Co., 214 Fed, 495; South Caro- 
lina Medical Soc, y. Gilbreth, 208 
Fed. 899; Little y. Tanner, 208 Fed, 
605 [rev on other grounds 240 U. 
S. 369, 36 SCt 379, 60 L. ed. 691]; 
Miller vy. Wattier, 165 Fed. 359: 
United Cigarette Maich>,) Couee ux. 
Wright, 132 Fed. 195: Hill v. North- 
ern Pac. R. Co., 104 Fed. 754 Laff 
113 Fed. 914, 
Westminster, 
V, Onesou sae retes 


aa generally Admiralty 1 C. 
41. 


v. New Orleans, 
Taylor vy, Holmes, 
127 U. S. 489, 8 Sct 


¢ And 
see Practice Conformity Act quoted 


action in admiralty. for wrongful 
death, based on La. Civ. Code 
art 2315, is governed. by the local 
law, with respect to the defense of 
contributory negligence), 

[a] A state statute providing 
that an action is commenced when 
complaint is filed and summons 
Served does not apply to admiralty 
suits in federal courts. Laidlaw vy. 
Oregon R., etc., Co., 81 Fed. 876, 26 
CCA 665 [rev 73 Fed. 846]. 

67. _ American Assoc, v. Williams, 
166 Fed. 17, 93 CCA 1; Goodyear 
Shoe Mach. Co. y. Dancel, 119 Fed, 
692, 56 CCA 8300; Peacoek, ete. Co: 


in the law see cumulative Annotations, same title, page and note number, 


[§§ 116-118 


§ 118] 


giving remedies,®** and their power and rules of 
decision are the same in all the states.® 
state statutes cannot restrict or limit the equity 
powers of the federal courts,’ although state stat- 
utory provisions may be justly observed to the ex- 


v. Williams, 110 Fed: 917. And see 
Equity § 17. 

68.. Guffey v. Smith, 237 U. S. 
101, 35 SCt 526, 59 L. ed. 856; Pat- 
terson v. Hewitt, 195 U. S. 309, 25 
SCt 35, 49 L. ed. 214; Kirby v. Lake 
HuOre,. ctc., kt. Co 120 U.S, 13007 
SCt 430, 30 L. ed. 569; Bronson v. 
Schulten, 104 U. S. 410, 26 L. ed. 997; 
Kendall v.. Creighton, 23 How. (U. 
S.) 90, 16 L. ed. 419; Barber v. Bar- 
per. 21, tow.» (Ure S.)) 1582.16. duyred: 
226; Rhode Island v. Massachusetts, 
15 Pet. + CULO S: 3 233210 W.edh 7215 
Gaines v. Relf, 15 Pet. (U. S.) 9, 10 
L. ed. 642; Story v. Livingston, 13 
Pete UUs Sie soo) LO eed a12 0,0); 
Humphreys v. Walsh, 248 Fed. 414, 
160 CCA 424; In re Brown, 228 Fed. 
533; Continental, ete. Trust, ete., 
Bank v. Corey Bros. Constr. Co., 208 
Ped. 976; 226 CCA 64; Smith, v. 


Lloyd, 207 Fed. 815; Sturges v. Por-’ 


tis Min. Co., 206 Fed. 534; Buchler 
v. Black, 295 Fed. 1000; Camp v. 
Bonsal, 203 Fed. 913, 122 CCA 207; 
Niagara F. Ins. Co. v. Adams, 198 
Fed. 822, 117 CCA 464; Chicago, etc., 
R. Co. v. Oglesby, 198 Fed. 153; 
Barnes v. Trees, 194 Fed. 230; West- 
ern Union Tel. Co. v. Trapp, 186 
Fed. 114; Childs v. Ferguson, 181 
Fed. 795, 104 CCA 305; Union Pac. 
R. Co. v. Flynn, 180 Fed. 565; Whit- 
ney v. Whitney El. etc., Co., 180 
Fed. 187 [aff 183 Fed. 678, 106 CCA 
28 (certiorari den 219 U. S. 588, 31 
SCt 472, 55 L. ed. 348)]; Seefeld v. 
Duffer, 179 Fed. 214, 103 CCA 32 
[certiorari den 220 U. S. 616, 31 SCt 
720, 55 L. ed. 611]; Ommen v. Tal- 
ecott, 175 Fed. 261 [rev on other 
grounds 188 Fed. 401, 112 CCA 239]; 
Laurel Oil, etc., Co. v. Galbreath Oil, 
ete., Co., 165 Fed. 162, 91 CCA 196; 
U. S. v. Miller, 164 Fed. 444; Beatty 
v. Wilson, 161 Fed. 453; Venner v. 
Great Northern R. Co., 153 Fed. 408 
[aff 209 U. S. 24, 28 SCt 328, 52 L. 
ed, 666]; United Cigarette Mach. Co. 
v. Wright, 132 Fed. 195; Kessler v. 
Ensley Co., 123 Fed. 546; Union L. 
Ins, Co. v. Riggs, 123 Fed. 312. [rev 
on other grounds 129 Fed. 207, 63 
CCA 365 (certiorari den 194 U. S. 
637, 24 SCt 860, 48 L. ed. 1161, and 
_aff 203 U. S. 243, 27 SCt 126, 51 L. 
ed. 168)]; Hudson v. Wood, 119 Fed. 
764; Goodyear Shoe Mach, Co. v. 
Dancel, 119 Fed. 692, 56 CCA 300; 
Potts v. Alexander, 118 Fed. 885; 
First Nat. Bank v. Ewing, 103 Fed. 
168, 43 CCA 150 [certiorari den 179 
U. S. 686, 21 SCt 919, 45 L. ed. 386]; 
Commonwealth Title Ins., etc., Co. 
vy. Cummings, 83 Fed. 767; School- 
field v. Rhodes, 82 Fed. 153, 27 CCA 
95; Indianapolis Water Co. v. Ameri- 
can Strawboard Co., 53 Fed. 970; 
Potts v. Accident Ins. Co., 35 Fed. 
566; Goldsmith y, Gilliland, 22 Fed. 
865, 10 Sawy. 606; Fletcher v. New 
Orleans, etc., Co., 20 Fed. 345; 
Bean v, Smith, 2 F. Cas. No. 1,174, 
2 Mason 252; Blanchard v. Sprague, 
3 EF. Cas. No. 1,516, 1. Cliff. 288; 
Cropper v. Coburn, 6 F. Cas. No. 
3,416, 2 Curt. 465; Fletcher v. Morey, 
9 F. Cas. No: 4,864, 2 Story 555; 
Goodyear v. Providence Rubber Co., 
10 F. Cas. No. 5,583, 2 Cliff. 351 [aff 
9 Wall. 788, 19 L. ed. 566]; Gordon 
v. Hobart, 10 F. Cas. No. 5,609, 2 
Sumn. 401; Lamson v. Mix, 14 #F. 
Cas. No. 8,034; Mayer v. Foulkrod, 
16 F. Cas. No. 9,341, 4 Wash. C. C. 349; 
U. Ss. v. Parrott, 27 F. Cas. No. 15,- 
999, McAll. 447; Kirby Lumber Co. 
v. Cunningham, (Tex. Civ. A.) 154 
Sw 288. And see infra § 133 note 
66 [a]. See also Equity §§ 6, 16, 17. 

[a] Qualification of receiver.—A 
state statute prohibiting the ap- 
pointment of nonresidents of the 
state as receivers applies only to its 
own courts, and cannot control the 
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Therefore 


action of a federal court. Defiance 
v. McGonigale, 150 Fed. 689, 80 CCA 
425 [aff 140 Fed. 621, and certiorari 
den 207 U. S585, 28 SCt’ 254, 52°. 
ed. 352], ¥ 

69. Noonan v. Braley, 2 Black (U. 
S.) 499, 17 L. ed. 278; Gaines v. Relf, 
15 Pet. (U. S.) 9, 10 L. ed. 642; Ex p. 
Whitney, )13, Pet. (Wa ,Si) 404.10 
ed. 221; Story v. Livingston, 13 Pet. 
(U..S8.) 359, 10 L. ed. 200; Poultney 
v. Lafayette, 12 Pet. (U. S.) 472, 9 
L. ed. 1161; Livingston v. Story, 9 
Pet. (U. 8S.) 632, 9 L. ed. 255; Boyle 
v. Zacharie, 6 Pet. (U. S.) 648, 8 L. 
ed, 532; U. S. v. Howland, 4 Wheat. 
(U. S.) 108, 4 L. ed. 526; Union Pac. 
R. Co. v. Flynn, 180 Fed. 565. 

[a] Federal courts are regulated 
in equity by the judiciary acts and 
rules of equity practice. Unis: tive 
American Bell Tel. Co., 29 Fed. 17; 
Gaines v. New Orleans, 27 Fed. 411 
[app dism 121 U. S. 284, 7 SCt 897, 
30 L. ed. 961]. 

[b] In states where no courts of 
equity exist the courts of the United 
States lose none of their equitable 
jurisdiction. Ridings v. Johnson, 128 
Wis. 212.9) SCE 72,.32,0la Pea a4 OIG 
Lorman v. Clarke, 15 EF. Cas. No. 
8,516, 2 McLean 568. 

70. See cases supra notes 66-69; 
infra this note; infra note 71; and 
infra § 161. See also Equity §§ 6, 16, 
17. But see Hale v. Continental L. 
Ins. Co., 12 Fed. 359, 360, 20 Blatchf. 
515 (where it is said: “The juris- 
diction [of the circuit court] is to 
be measured by that of the state 
court of chancery”). 

{a] TIllustrations.—(1) Tex. Rev. 
St. arts 1472, 1489, 1490, authorizing 
the appointment of receivers, de- 
fining their powers and duties, and 
regulating their proceedings, are in- 
applicable to receivers in the federal 
courts. Guaranty Trust Co. v. Gal- 
veston City R. Co., 107 Fed. 311, 46 
CCA 305 [certiorari den 181 U.S. 622, 
21 SCt 925, 45 L. ed. 1032]. (2) Rev. 
St. (1895) art 1472 et seq, relating 
to the application of funds in the 
hands: of a receiver, etc., does not 
apply to a receivership in a federal 
court in so far as it provides rules 
of procedure or limits the effects 
of judgments of such courts. Kirby 
Lumber Co. v. Cunningham, (Tex. 
Civ. A.) 154 SW 288. (3) Sayles’ 
Civ. St. Annot. (1897) art 1483, au- 
thorizing suit against receivers 
without leave of court, affects only 
receiverships pending in the state 
court, and does not affect the com- 
mon-law rule to the contrary apply- 
ing to receivers appointed by a fed- 
eral court. Morse v. Tackaberry, 
(Tex, Civ. A.) 184 SW 273. (4) The 
federal courts in matters of equi- 
table cognizance are not required 
to administer property under state 
laws as to receivers regulating 
claims of employees, their classifi- 
cation and privity, and distribution 
of funds. Houston First Nat. Bank 
v, Ewing, 103 Fed. 168, 43 CCA 150. 
(5) Nor are the courts affected by 
modifications of the general prac- 
tice which have grown up in the 
various states even in respect to 
land titles. Thomas v. Nantahala 
Marble, ete., Co., 58 Fed. 485, 7 CCA 
330. (6) They may foreclose a me- 
chanic’s lien in equity, even though 
a state statute gives an action at 
law. Sheffield Furnace Co, v. With- 
erow, 149 U. S. 574, 13 SCt 936, 37 
L. ed. 853. (7) So an award may 
be set aside on the ground of mis- 
conduct of arbitrators, Missouri, 
ete, BR. Co. v. Blliott, 56 Weds 772. 
(8) A federal court of equity is not 
governed by a state statute as to a 
married woman suing in her own 
name. Wills v. Pauly, 51 Fed. 257. 
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tent to which the court is authorized to exercise a 
discretion within the general rules of equity juris- 
prudenee,’! and it there is no federal statute which 
is applicable, a state statute may be followed." 
Such courts decide tor themselves whether for an 


(9) Nor can a special remedy in 
equity created by a state statute be 
enforced in a federal court where an 
adequate remedy at law _ exists. 
Whitehead v. Entwhistle, 27 Fed. 
778. (10) Nor will the equity court 
take cognizance of a cause by con- 
sent of parties and upon agreed 
facts without pleadings. Nickerson 
v. Atchison, etc., R. Co., 30 Fed. 85. 
(11) Nor are the federal courts gov- 
erned by the state code as to dis- 
missal of causes in the state courts. 


Scully v. Chicago, ete, R. Co., 46 
Iowa 528. (12) Nor is equitable 
jurisdiction defeated by the fact 


that plaintiff may have redress by 
mandamus. in the state court. 
Wheeling v. Baltimore, 29 KF. Cas. 
No. 17,502, 1 Hughes 90. (13) The 
equity jurisdiction of the federal 
courts is not affected by state leg- 
islation providing an equitable rem- 
edy for the enforcement of stock- 
holder’s liability, but to authorize 
relief in such a-controversy by a 
federal court there must be origi- 
nal ground of equity jurisdiction. 
Erie Second Nat. Bank v. Georger, 
246 Fed. 517. 

71. Cowley v. Northern Pac. R. 
Co,, 159 U. S. 569, 16 SCt 127, 40 
L. ed. 2638; Kirby v. Lake Shore, etc., 
R.. Col, 020, Uy Sii3s0? TW SCti 430530 
L. ed. 569; Payne v. Hook, 7 Wall. 


(U.. Si) ° 425,19 Li, ed. 2603 Hum-= 
phreys v. Walsh, 248 Fed. 414, 
160 CCA 424; Pond Creek Coal Co. 
v. Hatfield, 239 Fed. 622, 152 CCA 
456; Richardson v. Pennsylvania 
Coal Co., 202 Fed. 743; Kentucky 
Coal, ete, Dev. Co. v. Kentucky 
Union Co., 187 Fed. 945; Western 
Union Tel. Co. v. Trapp, 186 Fed. 


114; Laws v. Fleming, 177 Fed. 450 
[rev on other grounds 191 Fed. 283, 
112 CCA 27]; Acord v. Western 
Pocahontas Corp., 174 Fed. 1019, 98 
CCA 625 [aff 156 Fed. 989, and cer- 
tiorari den 215 U. S. 607, 54 L, ed. 
346]; Redd v. Brun, 157 Fed. 190, 84 
CCA 638; Arkansas Southeastern R. 
Co. v. Union Sawmill Co., 154 Fed. 
304, 83 CCA 224; Peters v. Equitable 
LietAssur Soc. 11497 Medwiy290: 
Mathews Slate Co. v. Mathews, 148 
Fed. 490; Illinois L. Ins. Co. v. New- 
man, 141 Fed. 449; Davidson-Wesson | 
Impl..\Co.: v." Parlin,’ et¢., Co.,- 141 
Fed. 37, 72 CCA 525; Potts v. Alex- 
ander, 118 Fed. 885; Hale v. Tyler, 
115 Fed. 833 [rev on other grounds 


122. Fed. 1021 mem, 57 CCA 681 
mem]; Continental Nat. Bank v. 
Heilman, 86 Fed. 514, 30 CCA 232 


[aff 81 Fed. 36]; Massachusetts Ben. 
Life Assoc. v. Lohmiller, 74 Fed. 
23, 20 CCA 274; Ray v. Tatum, 72 
Fed, 112, 18 CCA 464; Gamewell 
FWire-Alarm Tel. Co. v. New York 
City, 31 Fed. 312; Lakin v. Sierra 
Buttes Gold Min. Co., 25 Fed. 337, 11 
Sawy. 2381; Goldsmith v. Gilliland, 
22 Fed. 865, 10 Sawy. 606; Fogg v. 
St. Louis, ete., R. Co., 17 Fed. 871, 5 
McCrary 449; Bisbee v. Evans, 17 
Fed. 474; Tice v. Adams County 
School-Dist. No. 18, 17 Fed. 283, 5 
McCrary 360; Etting v. Marx, 4 Fed. 


673, “4. Hughes. 3123/5 Patsons; iv. 
Lyman, 18 F. Cas. No. 10,780, 5 
Blatehf. 170, 32 Conn. 566. 


[a] Passing of title to real es- 
tate.—Federal courts of equity may 
follow the rule of the statute of a 
state as to passing title to real es- 
tate. A. & W. Sprague Mfg. Co. v. 
Hoyt, 29 Fed. 421. 

[b] Federal courts exercise their 
discretion as to following the prac- 
tice of the state equity courts with- 
in the district where the questions 
arise. Deprez v. Thomson-Houston 
Electric Co., 66 Fed. 22. 

72. Toledo Computing Scale Co. 
v. Computing Scale Co., 142 Fed. 
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actual or threatened invasion of a conceded right 
equity may afford ground for relief.73 

A mortgage may be fore- 
closed in a federal court,’* although there is a stat- 
utory remedy in the state courts,?> but the federal 
court must proceed along the ordinary lines of fore- 
closure proceedings in the state. where the mort- 
Federal courts of 
equity have also jurisdiction over injunctions;77 
over creditor’s bills,7® or suits which are in the na- 
ture of, or substantially, such bills,?® although a 
different remedy is provided by state statute,®° and 
although local modes of procedure or state statutes 
in respect to such suits or proceedings may be fol- 
lowed;** over wills, probate, administration, and 
estates of deceased persons ** unaffected by state 


Particular remedies. 


gaged property is situated.7é 


919, 74 CCA 89; Hollister v. Ver- 
mont Building Co., 141 Iowa 160, 119 
NW 626. 

[a] Whe enforcibility in equity of 
a lien for the enforcement of which 
there is no special statutory pro- 
vision is a matter as to which the 
federal courts will recognize the 
practice of the state courts as ex- 
pressive of the local law. Knapp v. 
McCaffrey, 177 U. S. 638, 20 SCt 824, 
44 L. ed. 921 [aff 178 Ill. 107, 52 NE 
898, 69 AmSR 290]; Howard v. Del- 
gado, 121 Fed. 26, 57 CCA 270. 

73. General Electric R. Co. v. 
Chicago, etc.,. R. Co., 107 Fed. 771, 
46 CCA 629, 

74. | Ray v. Tatum, 72 Fed. 112, 18 
CCA 464; Dow v. Chamberlin, 7 F. 
Cas. No. 4,037, 5 McLean 281. 

75. Benjamin v. Cavaroc, 3 F. 
Cas. No. 1,300, 2 Woods 168. 

76. Nalle v. Young, 160 U. S. 624, 
16 SCt 420, 40 L. ed. 560; Knicker- 
backer Trust Co. v. Penacook Mfe. 
Co., 100 Fed. 814. 

77. Ames v. Union Pac. R. Co., 64 
Fed. 165 [aff 169 U. S. 466, 18 Sct 
418, 42 L. ed. 819]. And see gen- 
erally Injunctions [22 Cye 724], 

[a] Injunctions granted by fed- 
eral courts are special and will not 
be granted as of course. Perry v. 
Parker, (19 \\i...Cas. © No. 11,010, 1 
Woodb. & M. 280. 

[b] The court may receive a bond 
for indemnity for an injunction un- 
der the general principles of equity. 
Northern Pac. R. Co. v. St. Paul, 
ae R. Co., 4 Fed. 688, 2 McCrary 
60. 

___78. Mississippi Mills v. Cohn, 150 
WiiS. 9202, 14 SCt 75, 87 L. ed. 1052 
[rev 39 Fed. 965]; Hudson v. Wood, 
119 Fed. 764; Frazier vy. Colorado 
Dredging, etc., Co., 5 Fed, 163, 2 Mc- 
Crary 11. 

[a] Simple contract creditors, or 
those whose claims have not been 
reduced to judgment, have no stand- 
ing to maintain a creditors’ suit in 
federal courts. Cates vy. Allen, 149 
WU. S. 451, 18 SCt 883, 977, 37 1. ed. 
804; Tompkins Co. v. Catawba Mills, 
82 Fed. 780; England v. Russell, 71 
Fed. 818; Morrow Shoe Mfg. Co. v. 
New England Shoe Co., 60 Fed. 341, 
8 CCA 652, 24 LRA 417 (such cred_ 
itor must first have exhausted his 
legal remedy); Atlanta, Clenr ERE ue: 
v. Western R. Co., 50 Fed. CIOs 
CCA 676; U. S. v. Ingate, 48 Fed. 251 


[foll Scott v. Neely, 140 UU. §g, 106, 
11 SCt 712, 35 L. ed. 358]. And see 
J. 


generally Creditors’ Suits 15 (Gs 
p 13876. 

79. U. S. v. Howland, 4 Wheat. 
(U. S.) 108, 4 L. ed. 526: Bean v. 
Smith, 2 F, Cas. No. 1,174, 2 Mason 
252. 

80. Frazer v. Colorado Dredging, 
ete., Co., 5 Ped. 163, 2 McCrary 11. 

81. Ex p. Boyd, 105 U. S. 647, 26 
L. ed. 1200; Flash v. Wilkerson, 22 
Fed. 689; Lanmon v. Clark, 14 F, 
Cas. No. 8,071, 4 McLean 18; Lor- 
man v. Clarke, 15 F. Cas. No. 8,516, 
2 McLean 568; Suydam y. Beals, 23 


For later cases, developments and changes in the law sec cumulative Annotations, 
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F. Cas. No. 13,6538, 4 McLean 12. 

82. Hayes v. Pratt, 147 U. S. 557, 
13 SCt 503, 37 L. ed. 279; Borer vy. 
Chapman, 119 U. S.1587, 7 SCt 342, 
30 L. ed. 532; Laurel Oil, = ‘ete, 
Co. v. Galbreath Oil, ete, Co., 
165 Fed. 162, 91 CCA 196; Rich v. 
Bray, 37 Fed. 273, 2 LRA 225; Cook 
v. Cook, 34 Fed. 249; Hull v. Dills, 
19 Fed. 657; Pulliam vy. Pulliam, 10 
Fed. 23; Pratt v. Northam, 19 F. 
Cas. No. 11,376, 5 Mason 95. See 
also supra § 12; Equity § 98 text and 
notes 74-86, 

[a] Accordingly (1) the jurisdic- 
tion aS courts of chancery over es- 
tates of deceased persons when the 
other conditions of federal jurisdic- 
tion exist and the state courts have 
not acquired exclusive jurisdiction 
cannot be abridged by a state law. 
Hershberger v. Blewett, 55 Fed. 170. 
(2) So if nothing has been done in 
the probate court of exclusive jur- 
isdiction except to file an assign- 
ment and give bond, an objection to 
the jurisdiction of the fedéral court 
cannot be_ sustained. George T. 
Smith Middlings Purifier Co. v. Mc- 
Groarty, 136 U. S. 237, 10 Sct 1017, 
34. L. ed. 346, . 

[b]. In allowing claims (1) 
against the estates of decedents, the 
federal courts are administering the 
laws of the’ states, and are gOv- 
erned by the same rules which di- 
rect the local tribunals, where those 
rules violate no right secured by 
the constitution or laws of the 
United States. Schurmeier vy. Con- 
necticut Mut. L. Ins. Co., 137 Fed. 
425769 OCA 522 A122 )ran proceedings 
in the federal courts for the es- 
tablishment of a claim by a nonresi- 
dent creditor against his. debtor’s 
estate, the law of the state of the 
debtor’s residence will be applied. 


Alice E. Min. Co. v, Blanden, 136 
Fed. 252. 
Equity jurisdiction in probate 


matters generally see Equity §§ 97— 


104. 

83. Hayes v. Pratt, 147 U. 8. 557, 
13 SCt 508, 37 L. ed. 279. See also 
Equity §§ 6, 16, 17. 

[a] However (1) a federal court 
has no jurisdiction to disestablish a 
will admitted to probate in the state 
court and establish one not ad- 
mitted, where the state courts of 
equity have no such powers. Cilley 
v. Patten, 62 Fed. 498. (2) So also, 
as the jurisdiction of the probate 
courts of Vermont in settlement of 
estates is exclusive, assets cannot 
be brought into chancery for dis- 
tribution by those having equitable 
claims against them, and such ex- 
clusive jurisdiction will be fully rec- 
ognized by federal courts. Sowles 
v. St. Albans First Nat. Bank, 54 
Fed. 564. 

‘84, Klever v. Seawall, 65 Fed. 
393, 12 CCA 661; McClaskey v. Barr, 
48 Fed. 130. And see generally Par- 
tition [80 Cye 195]. 

[a] Cannot hear partition suits 
on the law side—Klever v. Seawall, 


“ 


statutes ;°* over partition suits;8* and over bills io 
quiet, or remove a cloud from, title to lands,®* al- 
though their powers in this respect are only the 
general powers of courts of equity, and cannot be 
enlarged by a state statute so as to include cases 
where there is an adequate remedy at law.8¢ 

Enforcement of enlarged equitable rights given by 
state statute. If state statutes enlarge equitable 
rights by creating new remedies these may be en- 
forced in the equity courts of the United States 
when not in conflict with constitutional rights,87 al- 
though such a statute cannot give federal courts 
jurisdiction in equity, where complainant has not 
first exhausted his legal remedies.88 

State legislation changing the substantiv> law by 
which a new right is given, which may be enforced 


65 Fed. 393, 12 CCA 661. 

[b] Where title is denied federal 
courts of equity cannot entertain a 
partition suit, although a-state stat- 
ute permits equity cognizance. 
American Assoe. v. Hastern Ken- 
tucky Land Co., 68 Fed. 721. 

85. Bardon v. Land, ete., Impr., 
Copsey” TIS.) RTE TL HMsee 650, 39 
L. ed. 719 [aff 45 Fed. 706]: Reyn- 
olds v. Crawfordsville First Nat. 
Bank, 112 U. S. 405, 5 Sct 213, 28 
L. ed. 733; Holland v. Challen, 110 


U.S. 15, 8 SCt 495, 28 L. ed. 52: ° 


American Assoc. v. Williams, 166 
Fed. 17, 98 CCA 1; Southern Pine Co. 
v. Hall, 105 Fed. 84, 44 CCA 363: 
Prentice v. Duluth Storage, ete., Co., 
58 Fed. 437, 7 CCA 293; Sage vy. Wi- 
nona, etc., R..Co., 58 Fed. 297, 7 CCA 
237 [app dism 163 U. S. 702, 16 SCt 
1205, 41 L. ed. 311]; Bowdoin Col- 
lege v. Merritt, 54 Fed. 55 [app 
dism 169 U. S. 551, 18 sct 415, 42 
L. ed. 850]; Bigelow v. Chatterton, 
51 Fed. 614, 2 CCA 402; Southern 
Pac. R. Co. v. Stanley, 49 Fed. 263; 
Land, etce., Impr. Co. v. Bardon, 45 
Bed. 706 [aff 157 UluS. 827. 115 Sct 
650, 39° Li. ed. 719]; \(\Partee .y, 
Thomas, 11 Fed. 769. And see gen- 
erally Quieting Title [32 Cyc 1296]. 
[a] Jury trial_—There is no Sstat- 
ute requiring the. federal courts to 
conform to the state practice in 
equity causes; and defendant in a 
suit to quiet titie in a federal court 
is not entitled to demand a jury 
trial, although it may be provided 
for by a state statute. Van De- 
venter v. Lott, 180 Fed. 378, 103 CCA 
524 [aff 172 Fed, 574]. 
86. See cases infra this note, 
[a] When plaintifr is out of pos- 
Session he cannot sue in the federal 
courts to remove a cloud from the 
title, although he might do so un- 
der the laws of the State where the 
land is _ situated. Whitehead  v. 
Shattuck, 138 U. g. 146,201 SCHI2 7.6 
384 L. ed. 873. See also Equity § 17 
text and notes 67-69. Contra Hard- 
ae v. Guice, 80 Fed, 162, 25 CCGA 
87. 
Co., 
Kieley v. 
COP SHH 03,88 
New Jersey Land, etc, 
v. Gardener Lacy Lumber Co. 
861; North Carolina Min. 
Coriivs Westfeldt, 151 Fea, 290 [rev 
on other grounds 166 Fed. 706, 92 
CCA 378 (certiorari den) 214 Ui cg) 
516, 29 SCt 697, 53 L. ed. 1064, and 
app dism 215 U. sg, 586, 30 SCt 404, 
54.1. ed. 339)]; Co. 
v. Hall, 105 Fed. 84, 44 CCA 363 [cer- 
tiorari den 180 U. 
45 L. ed. 711]; rding v. Guice, 80 


Hed. 162; 525. (CGA 352; Wells v. 
Miner, 25 Fed. 533; Lanmon vy. Clark, 
4° I. /Ca'sii No: 8,071, 4 McLean 18. 


See res § 15. 

8s. orrow Shoe Mfg. Co. v. Ney 
England Shoe Co., 60 Fed, 341, 3 
CCA 652, 24 LRA 417, And ses 
Equity § 17, 


z PSPS RRTS S052 a 
Same title, page and note number. 


[§ 118. 


§§ 118-121] 


by an action at law in either a state or a federal 
court, may by such remedy supersede an equitable 
remedy theretofore existing in the tederal courts.9 
The criminal laws 
of the United States are to be enforced by the ted- 
eral courts without any regard to the criminal laws 
of the state in which the court is sitting or the 
nature of the crime under the state laws,®! and as 
the Practice Conformity Act is expressly confined 
to ‘civil causes,’’ it has no application to criminal 
proceedings in the federal courts.®2 
to matters of criminal practice not regulated by 
acts of congress, the federal courts follow the com- 
mon law %* save to the extent that the state law is 
adopted by a federal statute or an authorized rule 


[§ 119] 2. Criminal Cases.°° 


of the federal court.%4 


A United States commissioner who acts as a com- 
mitting magistrate must proceed according to the 


state law in similar cases.95 


Where a criminal prosecution has been removed 
from a state to a federal court, the offense charged 
being against the state law, and prosecuted by the 


89. See Equity § 17 text and note 64. 

90. See generally Criminal Law 
ONC Ts perk: 

State laws as rules of decision in 
criminal cases see infra § 166. 

SL U.S. v. Thompson, 251 VU. §S. 
407, 40 SCt 289; Proffitt v. U. S., 264 


Fed. 299; Bryant v. U. S., 257 Fed. 


we, L168, CCA. -418;- Denning | v-~_U. 
Sa 47 Hed, 463, 159° CCA“5TT, GRA 
1918E 487; Bandy v. U. S., 245 Fed. 
98, 157 CCA 394; Hendrey v. U. S., 
Zoo) Wed. 5, £47 “CCA- 15; Un Sv. 
Bopp, 232 Fed! 177; Hays v. U.S., 
231 Bed. 106, 145 CCA 294 [aff 242 
U. S. 470, 37 SCt 192, 61 L. ed. 442]; 
U. S. v. Aviles, 222 Fed. 474; U. 
S. v. Gwynne, 209 Fed. 993; U.S. v. 
Gibson, 188 Fed. 396; Jones v. U. S., 
162 Fed, 417, 89 CCA 303 [certiorari 
den 212 U. S. 576, 29 SCt 685, 53 L. 
ed. 657]; U. S. v. Kerr, 159 Fed. 185; 
Lang v. U. S., 133 Fed. 201, 66 CCA 
255; In re Charge to Grand Jury, 
30°R'Cas: No. 18,250, 2° Curt.'' 637; 
In re Hofstede, 31 Ida. 448, 173 P 
1087. 

[a] Mode of attacking indict- 
ment.—The practice of attacking the 
sufficiency of an indictment by ob- 
jecting to the introduction of any 
evidence thereunder is not recognized 
in the federal courts. Morris v. 
S., 161 Fed. 672, 88 CCA 5382. 

[b] Limitations. — Under the 
practice of the federal courts, the 
defense of the limitations cannot be 
raised by demurrer to an indictment. 
U. S. v. Andem, 158 Fed. 996. 

[c] Pre hearing, — The 
practice in the state courts in criml- 
nal cases to accord a person ac- 
cused of an offense a preliminary 
hearing as of right is not authority 
in the federal courts sitting in such 
state. U.S. v. Kerr, 159. Fed. 185. 

{d] Challenging jurors.— (1) In 
respect to the allowance of chal- 
lenges to the jury in criminal cases, 
federal courts are not bound to fol- 
low the practice of state courts, the 
primary consideration being, by 
whatever mode of challenging adopt- 
ed, to secure to accused all of his 
rights of challenging. U.S. v. Davis, 
103 Fed. 457 [aff 107 Fed. 753, 46 
CCA 619]. (2) N. Y¥. Code Civ. Proc. 
§ 385 prescribing the order in which 
jurors drawn for the trial of crimi- 
nal cases shall be challenged is not 
binding on the federal courts sitting 
in that state for the trial of crimi- 
nal cases. Radford v. U. S., 129 Fed. 
49, 68 CCA 491. ae 

fe] Comparison of writings.—(1) 
“In any proceeding before a court 
or judicial officer of the United 
States where the genuineness of the 
handwriting of any person may = 
involved, any admitted or nroved 
handwriting of such person shal 


/ 


FEDEKAL COURTS 


cases.°6 


state laws.97 


With respect 


[§ 120] 3. 


[6121] 4 


Copyrights.” 


be cempetent evidence as a basis for 
comparison by witnesses, or by the 
jury, court, or officer conducting 
such proceeding, to prove or dis- 
prove such genuineness.” Act 
Congr. Febr. 26, 1913 (37 St.’ at “L: 
683 ¢c 79). (2) Prior to the enact- 
ment just quoted it was held that 
“the statute of the state of New 
York, permitting a comparison of 
writings for the purpose of deter- 
mining handwriting, has no effect 
upon criminal proceedings in the 
courts of the United States.” U.S. 
Me Jones, 10 Fed, 469, 470, 20 Blatchf. 
35. 

cb bey acces of witnesses see infra 

141. 


92. U. S. v. Thompson, 
407, 40 SCt 289; Kessler 
205° Us S433, 27 SCt “434, is 
695; Tinsley v. Treat, 205 U. S. 20, 
27 SCt 430, 51 L. ed. 689; Bryant v. 
WS 257 Wed! OTS) [168 3 CCAS 
Myres vy. U2 US 256" med) 77951 168 
CCA 125; U. S. v. Phelan, 250 Fed. 
927; Brown v.°U. §.,. 233 Fed. 353, 
147 CCA 289, LRA1917A 1133; U.S. 
v. Bopp, 232 Fed. 177; U. S. v. Aviles, 
222 Fed. 474; Lung v. U. S., 218 Fed. 
817, "13846 CGA °505;' Cohen” v.! U. S:, 
TAM Hed 23") 1304 CCA: F073 Uses Se Fy 
Gwynne, 209 Fed. 993; Radford v. 
UW. So'129"% Red 49, 638° CCA’491; US. 
v. Davis, 103 Fed. 457 [aff 107 Fed. 
758, 46 CCA 619]; U. S. v. Wallace, 
46 Fed. 569; U. S. v. Kilpatrick, 16 
Fed. 765; Georgia v. O’Grady, 11 F. 
Cas. No. 5,352, 3 Woods 496; U. S. 
vy. Gardner, 25 F. Cas. No. 15,187. 
And see infra § 166. 

[a] The sufficiency of an indict- 
ment in a federal court is to be de- 
termined without regard to. state 
statutes. Proffitt v. U. S., 264 Fed. 


299. 

[b] The scope allowed in cross- 
examination in criminal cases is not 
affected by the practice or rules of 
the courts of the state. Hendrey v. 
U. S., 233 Fed. 5,147 CCA 75. 

93. Bandy v. U. S., 245 Fed. 98, 
157 CCA 394; Kirk v. U. S., 131 Fed. 
Scie Patt els 7 oon arc acacagenath 

DF . 6 , » / , . 
(aff 204 U. S ris ert 


d. 671)]; Pooler v. U. S., 
509, 62 dia! 307; Hanley v. U. S., 123 
Weéed.'849, 59 CCA! 153;" U.S. vv. Kil- 


trick, 16 Fed. 765; U.S. v. Ham- 
non ds 36 F. Cas. No. 15,294, 2 Woods 


nah 

[a] The rules of evidence gov- 
erning federal courts in criminal 
cases (1) are those which were in 
force in the state at the time such 
courts were established therein, sub- 
ject to such changes as have been 
made by congress, and are not 
changed by subsequent state enact- 
ments. Withaup v. U. S., 127 Fed. 
530, 62 ‘CCA 328, (2) In Colorado, 
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state, the state practice should, it has been held, 
be followed in substantive matters, at least in felony 
So upon the trial of an indictment for 
murder removed to the federal court, accused is 
called to answer to the offense as defined by the 


A bail bond is a contract between the sureties 
and the government, and an action to enforce it is 
a civil action, in which the law is not required to 
be construed strictly, as in a criminal proceeding, 
and the sufficiency of the procedure is to be deter- | 
mined by the laws of the state.%8 
Bankruptcy Proceedings. 
ruptey proceedings are governed by special rules 
prescribed by the supreme court under statutory 
authority, and are not within the scope of the 
Practice Conformity Act.®® 

Actions Relating to Patents! and 
The conformity statute applies to ac- 
tions at law for the infringement of patents? or 
copyrights,* except to the extent that congress may 


Bank- 


such rules are those which were in 
force in the territory at the time it 
was admitted as a state and created 
a federal district. Withaup v. U. S., 
supra. i 

{b] A state statute requiring 
corroboration of the testimony of an 
accomplice in a criminal case is not 
applicable to a prosecution in a fed- 
eral court, which, in the absence of 
a Statute of the United States on 
the subject, is governed by the com- 
mon-law rule., Hanley v. U. S., 123 
Fed. 849, 59 CCA 153 [mod 127 Fed. 
929, 62'°CCA* 561]: 

Application of common-law rules 
generally see infra § 160. 

94. U. S. v. Mitchell, 136 Fed. 
896. And see U. S. v. Thompson, 
251 U. S. 407, 416, 40 SCt 289, 64 L. 
ed. 333 (construing Rev. St. § 722 
as “applying a state rule only where 
that course is required by an .ab- 
sence of federal rule on the sub- 
ject’). 

[a] Practice before grand juries. 
—In the absence of congressional 
legislation, the laws of the _ state 
control the practice before federal 
grand juries, but the fact that a 
state statute fails to point out a 
method for attacking an indictment 
cannot deprive a defendant of that 
right. U. S. v. Wells, 163 Fed. 313. 

95. US? Revi StS LOLs US kav. 
Zarafonitis, 150 Fed. 97, 80 CCA 51, 
10 AnnCas 290; U. S. v. Martin, 17 
Fed. 150, 9 Sawy. 90; U. S. v. Har- 
den, 10 Fed. 802, 4 Hughes 455. 

96. Virginia v. Felts, 133 Fed. 85. 
Aba ge Removal of Causes [34 Cye 
1298]. 

97. Georgia v. O’Grady, 10 F. Cas, 
No. 5,352, 3 Woods 496. See also 
U. S. v. Van Leuven, 65. Fed. 78 (the 
judge should charge against uncor- 
roborated testimony under = state 


U. S. v. Davenport, 266 Fed. 


99. In re Veler, 249 Fed. 633, 161 
baa 543. See generally Bankruptcy 
§ 30. 

1. See generally Patents [30 Cyc 
Sal 

2. See 
§§ 336-438. 

3. Campbell v. Haverhill, 
Si 610; 1b SCtr217) 39 Tis ed. 7280" 
Marvin v. Aultman, 46 Fed. 338; 
Celluloid Mfg. Co. v. American 
Zylonite Co., 34 Fed. 744; May v. 
Logan County, 80 Fed. 250; Cot- 
tier v. Stimson, 18 Fed. 689, 9 Sawy. 


Copyright 
155 'U;, 


generally 


435. And see supra § 111. 

[a] Defendant’s plea should be 
verified as required by the state 
statute. Cottier v. Stimson, 18 Fed. 
689, 9 Sawy. 435. 

4. Johnston v. Klopsch, 88 Fed. 
692. : 


806 [25C.J.] 
have legislated upon the subject.® 

[§ 122] 5. Condemnation Proceedings. Pro- 
ceedings in a federal court for the condemnation 
of land should conform to such proceedings under 
the state statutes,’ but substantial conformity is 
sufficient,* and the state practice may be departed 
from under circumstances which would authorize a 
variance therefrom in other proceedings.? 

[§ 123] 6. Mandamus Proceedings.1° The prac- 
tice of the federal courts in issuing the writ of 
mandamus ‘1 should conform as near as possible to 
that of the state courts,!? although it has been held 
otherwise in proceedings for mandamus specially 
authorized by act of congress,1° or where the writ 
is issued as ancillary to a judgment previously ren- 
dered by the federal court.14 

[§ 124] 7. Cases Removed from State Court to 
Federal Court.1> In cases at law removed from a 
state court to a federal court the practice must 
conform substantially to the state practice in like 
eases,'® the removal statute expressly providing that 
a removed case shall proceed in the federal court 
‘‘in the same manner’’ as if originally commenced 
there.17 

[§ 125] 8. Actions to Which United States Is a 
Party. A civil action at law in personam brought 
by the United States to recover a penalty given by 

5. Kulp yv. Snyder, 94 Fed. 613 


(a patent infringement case, hold- 
ing that defendant may plead the 


14. Evans vy. 
UCT CCA 72, 


FEDERAL COURTS 


No. 16,599, 2 Dill. 
Yost, 255 Fed. 726, 
And see U. S. v. Union 


[§§ 121-128 


a federal statute should conform substantially to the 
state practice,!8 although it has been declared 
broadly that in a suit by the United States to 
enforce a law of the United States the established 
practice of the state is that of a foreign juris- 
diction.® Whether the Conformity Act 2° applies 
to actions brought against the United States 21 is a 
question that has been mentioned but found un- 
necessary to decide.?? 

[§ 126] 9. Statutory Proceedings in Federal 
Courts. As the conformity statute relates only to 
modes of procedure ‘‘in like eauses’’ in the state 
courts it has no application to a new and wholly 
statutory procedure in an action wholly within the 
jurisdiction of the federal courts.?* 

[§ 127] C. Conformity and Nonconformity in 
Particular Matters—l. General Rule. The con- 
formity statute refers only to those rules of prac- 
tice which are properly such, and does not contem- 
plate the adoption of state regulations which are 
rules of right rather than of practice,24+ and are 
hereinafter considered.2® 

[§ 128] 2. Form of Action.2° The forms of 
action, so far as they have been preserved and dis- 
tinguished in the state practice, are recognized in 
the federal courts,27 and on the other hand, a state 


527. district of Pennsylvania). 
23. U. S. v. Southern Dredging 


Co., 251 Fed. 400, 402 (action under 


Statute of limitations specially, al-| Pac. R. Co., 28 F. Cas. No. 16,599, 2]act of August 18, 1894, c¢ 280 as 
though the state statute prohibits] Dill, 527, 531 (declaring generally |amended by act of Febr. 24, 1905, 
such special plea of limitations in|that the state practice is “in the ec 778 [Comp. St. (1916) § 6923]. 


an action ex delicto, since under 
Rev. St. § 4920 defenses other than 
those there enumerated may be spe- 
cially pleaded). And see supra [a] 
Ses 2 2 

6. See generally Eminent Domain 
§§ 300-514. 

Mee ACR AUZ 1.21888 (25. Strat Ta. 
307. @ 728 § 2); Luxton v. North 


main wholly inapplicable to the an- 
cillary jurisdiction of this court in 
mandamus proceedings’’). be no 
Mandamus for collection of 
judgment against city, — A 
statute prohibiting the granting of 
the collection of 
judgments against the city of New 
Orleans is not binding on the fed- 


a mandamus for 


against surety on bond of contractor 
for public works. “There is and ean 

like cause in the state 
courts’’). 


24. Mutual Bldg. Fund Soc., etc., 
v. Bossieux, 17 .F. Cas. No. Cee al 
Hughes 386. 

25. See infra §§ 163-190. 

See generally Actions §§ 110-— 


state 


Rivermbridze, Cou 147 UW. S. 837.13 
SCt 356, 37 L. ed. 194; Searl v. Lake 
County School Dist., 124 U. S. 197, 
8 SCt 460, 31 L. ed. 415; Kohl v. U. 
S., 91 U. S. 367, 28 L. ed. 449; Broad- 
moor Land Co. v. Curr, 142 Fed. 
421, 73 CCA 537; Postal Tel.-Cable 
Co. v. Southern R. Co., 122 Fed. 156; 
Carlisle v. Cooper, 64 Fed. 472, 12 
CCA 235; U. S. v.. Engeman, 45 Fed. 
546; In re Secretary U. S. Treasury, 
Aoerhede ago, LiedakA, Q75s.5U, Sy. 
Inlots, 26 EF. Cas. No. 15,441. 

8 U.S. v. Certain Lands in New 
Castle, 165 Fed. 783; U. S. v. Enge- 
man, 45 Wed. 546; In re Secretary of 
Treasury, 45 Fed. 396, 11 LRA 275. 

SyeChappell iva U. (S.)<160. U.S. 
499, 16 SCt 397, 40 L. ed. 510; Lux- 
ton v. North River Bridge Co., 147 
De Soot Ad) SCtr 356, $7 eed! 194: 
In re Secretary U. S. Treasury, 45 
Fed. 396, 11 LRA 275. 


10. See generally Mandamus [26 
Cye 387]. 
11. Original jurisdiction of fed- 


eral courts to issue mandamus see 
supra § 14. See also infra §§ 195, 
330, 351. 

‘12. Stewart v. Justices St. Clair 
County Ct., 47 Fed. 482: Laird v. 
De Soto, 25 Fed. 76; Parsons vy. 
Marye, 23 Fed. 113; Apperson y. 
Memphis, 1 F. Cas. No, 497, 2 Flipp. 
363; Wisdom v. Memphis, 30 F. Cas. 
No. 17,903, 2 Flipp. 285. But see 
U. S..v. Union Pac. R. Co., 28 F. Cas. 
No. 16,599, 2 Dill. 527, 531 (where 
it is said that “the general prac- 
tice of the court in mandamus pro- 
ceedings” is “regulated by the prin- 
ciples and usages of law, and not 
by the state legislation’). 

13. U.S. v. Capdevielle, 118 Fed. 
809, 55 CCA 421 [certiorari den 189 
U. S. 510, 23 SCt 850, 47 L. ed. 923]; 
U. S. v. Union Pac, R. Co., 28 F. Cas. 


eral courts, which derive their power 
to enforce their judgments in such 
cases by mandamus from Judiciary 


Act (1789) § 14 now constituting 
Jud. Code § 262. TiS: Vey Capde= 
vielle, 118 Fed. 809, 55 CCA 421 


[certiorari den 189 U. S. 510, 23 SCt 
850, 47 L. ed. 923]. To same effect 
Butz, v. Muscatine, 8 Wall. (U. S.) 
575, 19 L. ed. 490 [foll U. S. v. Bur- 
lington, 154 U. S. 568, 14 SCt 1212, 
19 L. ed, 495 (rev 24 F. Cas. No. 14,- 
687) ]. 

15. See generally Removal of 
Causes [34 Cye 1211]. 

16. Cowley v. Northern Pac. R. 
Co 1b9EW. Si5569; a6) SCte12 7) 40. 1! 
ed. 263; Phelps v. Oaks, 117 U. §. 
236, 6 SCt 714, 29 L. ed. 888; West v. 
Smith, 101 U. S. 263, 25 L. ed. 809: 
Compania Minera y Compradora de 
Metales Mexicano S. A. vy. American 
Metal Co., 262 Fed. 183; Ackerly v. 
Vilas, 1 F. Cas, No. 120, 3 Biss. 332; 
Bills v. New Orleans, etc., R. Co., 
3 F. Cas. No: 1,409, 18 Blatchf, 2273 
Lamar vy. Dana, 14 F. Cas. No. 8,005, 
10 Blatchf, 34; Merchants’, etc., Nat. 


Bank v. Wheeler, 17 F. Cas. No. 
9,439, 13 Blatchf. 218. And see 
infra § 163. 

[a] This rule applies in criminal 
cases.—See supra § 119. 

17. Jud. Code §§ 29, 38. And see} 


Removal of Causes [34 Cye 13810]. 
18. U.S. v. Elliot, 25 F. Cas. No. 
15,043, as cited supra § 111 note 43 


[a] (1). : 
19. U.S. v. Rubin, 227 Fed. 938. 
20. Quoted supra § 108. 

21. Jud. Code § 24 par. 20, 
Suits against United States gen- 

erally see United States [39 Cye 775 

et seq]. 

22. Atlantic Refining Co. v. U. S., 


28 Pa. Dist. 586 (a case in the fed- 
eral district court for the eastern 


26. 
87. 
27. Phillips, ete. Constr. Co. v. 
Seymour, 91 U. §. 646, 23 L. ed. 341: 
Central Electric Co. v. Sprague Elec- 
tric Co., 120 Fed. 925, 57 CCA LOT: 
Rosenbaum vy. Council Bluffs Ins. 
Co., SNC a, 3 LARA 189; Taylor vy. 
rama anes eete Cae. 13,781, 3 
oods > Mares v. Dillon, \ ; 
me aie iP 963: Bo) eaeRE 
[2] In an action on a forei 
judgment in a _ federal court, ae 
form of action is governed by the 
practice of the state within which 


the court takes jurisdiction. Cruz 
v. O’Boyle, 197 Fed. 824, 
[b] Ejectment (1) in favor of a 


cane court. 
US: 4d Conor 48, 45 L. 3 
126 [aff 113 Mich. 565, 31 
67 AmSR 484]. 
that ejectment may be based in 
Some of the states on an equitable 


federal courts to try ejectment on 
Hooper y. Scheimer, 23 


How. .(U. S;) 235) 16 treed: 452; Fenn 
Me erate 21 How. (U. S.) 481, 16 L. 
ed, 5 


[c] A form of action substituted 
for ejectment existing in a state 
court may be maintained in a fed- 
eral court. Sears v. WHastburn, 
nce Hows (GU: ja Su)ieel S76, lsh ed. 


(d] Quieting title—Where a state 
Statute- prescribes a method for 
quieting title to land, if the remedy 
is substantially consistent with the 
forms and proceedings for federal 
courts, those courts will entertain 
an action by a citizen of another 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


~ 


§§ 128-131] 


statute abolishing the different forms of action is 
obligatory upon the federal courts sitting in that 
But where plaintiff’s pleading does not 
present a case of equitable cognizance, it must be 
And it has been held that 
’s lien in a fed- 
eral court must be bv suit in equity, although under 
the state statute by which the lien is created its 
enforcement may be by action at law.°° 
While 
limitation usually affect the remedy and not the 
right,*? state statutes of limitation have always 
been regarded as furnishing rules of decision rather 
than of practice,?* to be followed by federal courts 
in trials at common law, and their operation in that 
respect, as well as the effect to be given to them in 


state.28 


tried as a case at law.?9 
proceedings to enforce a mechanic 


[§ 129] 3. Limitations.** 


suits in equity in federal courts, 


State. Parker v. Overman, 18 How. 
te :? 137, 15 L. ed. 318. 

e 
lease.—Where the local practice in a 
state permits a lessor to sue an as- 
signee of the lessee at law for rent, 
upon a contract of assumption in 
the assignment, such practice will 
be followed by the federal courts in 
the state. Adams v. Shirk, 105 Fed. 
659, 44 CCA 653 [den reh 104 Fed. 
54, 48 CCA 407]. 

[f] Action for allowance of claim 
against decedent’s estate.— An ac- 
tion at law may be maintained in 
the federal court to secure the al- 
lowance of a claim against an estate 
and a certificate of it to a proper 
state court for payment in its class, 
when the action is brought within 
the time limited by the statute or 
by order of the court. Schurmeier 
v. Connecticut Mut. L. Ins. Co., 137 
Fed. 42, 69 CCA 22. 3 

28. Lowndes v. Huntington, 153 
US). 1,14, SCt. 758, 38. Li. ed... 615; 
Indianapolis, etc., R. Co. v. Horst, 
93 U. S. 291, 23 L. ed. 898; Sears v. 
Eastburn, 10 How. (U. S.) 187, 13 
L. ed. 381; American Mortg. Co. v. 
Hopper, 48 Fed. 47; Wilson v. Fine, 


88 Fed. 789; Parsons v. Marye, 23 
Fed. 113; Baltimore, ete. R. Co. v. 
Hamilton, 16 Fed. 181; Lewis v. 
Gould, 15 F. Cas. No. 8,324, 13 


Blatechf. 216. 
Potts v. Accident Ins. Co., 35 


29. 
Fed. 566. - 

[a] Where the action is one at 
law, although equitable relief might 


be ranted if the complaint was 
BE eaetis framed, and, although the 
suit is governed by the practice of 
the trial court on the removal of 
the cause from the _ state court, 
wherein distinctions between law 
and equity are to some extent ob- 
literated, yet in the federal court 
the cause must be determined by the 
principles of common law, notwith- 
standing plaintiff might have had 
relief in the state court. Potts v. 
Accident Ins. Co., 35 Fed. 566. 

30. Continental, ete., Trust, etc., 
Bank v. Corey Bros. Constr. Co., 208 
Fed, 976, 126 CCA 64; De la Vergne 


A ; ae 
Refrigerating Mach. Co. v. Mon 

i Co., 46 Fed. 829 

gomery Brewing eo ga a, 


[rev on other grounds 
6 CCA 272]. ; 

Whether legal or equitable Pro- 
ceedings proper for enforcement fo) 
mechanics’ liens see Mechanics Liens 


e 321]. ere 
eo eae Limitations of 


ions [25 Cyc 963]. . 
Action zal ‘imitations of Actions [25 


32. 
8]. 
Be er ciby Vv. oe 11 Wheat. (U. 
6 L. ed. ; 
ea A state statute of limitations 


does 
ot a rule of practice and 
“sae eal within the contemplation of 
the Conformity Act. Mutual se 
Fund Soc., etce., Bank Vv. babes 
FE. Cas. No. ae ee 386. 
infra ’ ; 
a Sue ai generally Actions 


Action upon assumption of, 


FEDERAL COURTS 


[§ 130] 4. 


OMS Comarca 


statutes of 


is considered in 


§ 182; Equity § 42. 

36. Scott v. Armstrong, 146 U. S. 
S99 ee SC 148). 36. Wi 6da sh059:s 
Burnes’ \v: Scott, / 117 Us S39 582,0°6 
SCt 865, 29 L. ed. 991; Jones v. Mc- 
Masters, 20 How. (U. S.) 8, 15 L. ed. 
805; Twin City F. Ins. Co. v. Stock- 
men’s Nat. Bank, 261 Fed. 470; 
Whitcomb v. Shultz, 223 Fed. 268, 
138 CCA 510 [certiorari den 238 U. 
Si Goze come Ctn 98's) Oo dis CG... h4 oon: 
Holden v. Circleville Light, ete., Co., 
216 Fed. 490, 182 CCA 550, AnnCas 
1916D 443; intermela v. Perkins, 213 
Fed. 106; Sturges v. Portis Min. Co., 
206 Fed. 534; Platte Valley Cattle 
Co. v. Bosserman-Gates Live Stock, 
ete., Co., 202 Med. 692, 121 CCA 102, 
45 LRANS 11387; Schinulbach v. 
Caldwell, 196 Fed. 16, 115 CCA 650; 
Seefeld v. Duffer, 179 Fed. 214, 103 
CCA 32 [certiorari den 220 U. S. 616, 
31 -SCt 720, 55 L, ed. 611]; Beatty 
v. Wilson, 161 Fed. 453; Pacific Mut. 
I,. Ins. Co. v. Webb, 157 Fed. 155, 
84 CCA 603, 13 AnnCas 752; Cook v. 
Foley, 152 Fed. 41, 81.CCA 287 [cer- 
tiorari den 209 U. S. 543, 28 SCt 570, 
52 L. ed. 919]; Mead v. Gallatin, 151 
Fed. 1006, 81 CCA 192; Mead v. 
Chesbrough Bldg. Co., 151 Fed. 998, 
81. CCA 184; Brodhead v. Quarry- 
ville Nat. Bank, 151 Fed. 713; Levi 
v. Mathews, 145 Fed. 152, 76 CCA 
122; Schurmeier v. Connecticut Mut. 
L, Ins: Co., 187 Fed. 42, 69 -CCA—-22: 
York City School District v. Aitna 
Indemn. Co., 131 Fed. 131; Tegarden 
v. Le Marchel, 129 Fed. 487; Mc- 
Manus v. Chollar, 128 Fed. 902, 63 
CCA 454; Lee v. Wysong, 128 Fed. 
833, 63 CCA 483; Pettus v. Smith, 
117 Fed. 967; Highland Boy Gold 
Min. Co. v. Strickley, 116 Fed. 852, 
54 CCA 186; Jewett Car Co. v. Kirk- 
patrick Constr. Co., 107 Fed. 622; 
Hill v. Northern Pac. R. Co., 104 
Fed. 754 [aff 113 Fed. 914, 51 CCA 
544]; Daniel v. Felt, 100 Fed. 727; 
Platt v. Larter, 94 Fed. 610; School- 
field v. Rhodes, 82 Fed. 153, 27 CCA 
95; Owens v. Heidbreder, 78 Fed. 
837, 24 CCA 362; Davis v. Davis, 72 
Fed. 81, 18 CCA 438; Johnson _ v. 
Merry Mount Granite Co., 53 Fed. 
569; Herklots v. Chase, 32 Fed. 433; 
Church v. Spiegelburg, 31 Fed. 601, 
24 Blatchf 540; Myrick v. Heard, 31 
Fed. 97; Snyder v. Pharo, 25 Fed. 
398: Gudger v. Western North Caro- 
lina R. Co., 21 Fed. 81; Parsons _ v. 
Denis, 7 Fed. 317, 2 McCrary 359; 
Butler v. Young, 4 F. Cas. No. 2,245, 
1 Flipp. 276; Montejo v. Owen, 17 F. 
Cas, No. 9,722, 14 Blatchf. 324. And 
see infra § 161. 

[a] Zlustrations.—(1) In an ac- 
tion at law in a federal court to 
recover money due on a contract, an 
allegation of fraud in procuring the 
contract, made in the answer, states 
an equitable defense, which the 
court is without jurisdiction to en- 
tertain, nor can such ae ies 

ired by waiver or consent o 
be acquire y 14e Bed. 


arties. Levi v. Mathews, 
152, 76 CCA 122. (2) Where, after 
a building contractor who had 
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a subsequent section dealing with the subject of 
state laws as rules of decision.%* 

Equitable Defenses.°° 
courts would not permit equitable defenses in an 
action at law, regardless of what might be thé prac- 
tice of the state courts in that respect, until the 
interposition of such defenses in actions at law was 
expressly authorized by the act of congress, in 


The federal 


technical distinctions in that re- 


gard between proceedings at law and in equity 
thus abolished.?§ 

[§ 131] 5. Set-off or Counterclaim.®® 
eral courts conform to the state practice with re- 
spect to allowing set-offs and counterclaims to be 
interposed and tried in the same suit,*® except in 
actions brought by the United States and involving 
questions arising exclusively under acts of con- 


The: fed- 


agreed to erect a schoolhouse for 
plaintiff school district had aban- 
doned the contract, the school board 
and the contractor’s surety entered 
into an agreement under which the 
board was entitled to finish the 
work at the expense of the surety, 
whatever its cost, the surety, in an 
action at law in the federal courts 
on such contract to recover the dif- 
ference between the amount so ex- 
pended and the contract price, was 
not entitled to have the contract 
reformed for the purpose of insert- 
ing an alleged omitted provision 
that, if the surety would waive a 
payment erroneously made by the 
school board to the contractor, and 
would agree to the payment of cer- 
tain debts due to local materialmen 
and laborers, the district would fin- 
ish the building within the contract 
price. York City School Dist. v. 
Adtna Indemn. Co., 131 Fed. 131. 

[b] In an action of ejectment (1) 
in a federal court, the legal title 
alone is involved, and it is imma- 
terial whether the one party or the 
other has the best equitable title. 
Mead v. Chesbrough Bldg. Co., 151 
Fed. 998; 81' CCA 184, (2) Facts 
constituting an equitable estoppel 
may he pleaded as a defense to an 
action of ejectment in the federal 
courts. Cheatham v. Edgefield Mfg. 
Co., 131 Fedi.118: 

[ci] A federal court could not 
grant affirmative equitable relief to 
defendant in an action at law re- 
moved from a state court, although 
the latter court might have done this 
under the state practice. Sturgis 
v. Portis Min. Co., 206 Fed. 534. 

37. /Act March 3, 1915 (38 St. at 
L. 956 ce 90); Jud. Code § 274b; Gen- 
eral Film Co. v. Sampliner, 252 Fed. 
443, 164 CCA 367; Upson Nut Co. 
v. American Shipbuilding Co., 251 
Fed. 707; -U. S. v. Richardson, 233 
Fed. 1010, 189 CCA 386. 

[a] Parties. — An equitable de- 
fense to which a third person is ob- 
viously a necessary party cannot be 
set up in an action at law. The 
statute authorizes only such equi- 
table defenses as can be adequately 
made between the original parties to 
the action. Breitung v. Packard, 260 
Fed. 895. 

38. U.S. v. Richardson, 223 Fed. 
1910-139) CCA. 386, 


39. See generally Set-off and 
Counterclaim [34 Cyc 618]. 
40. Dushane v. Benedict, 120 U. 


S. 630, 7 SCt 696, 30 L. ed. 810; Part- 
ridge v. Phenix Mut. L. Ins. Co., 15 
Wall. CU tSh)y 5730 2h" T. Cede 229% 
West v. Aurora, 6 Wall. (U. S.) 1389, 
18 L. ed. 819; Walsh Constr. Co. v. 
Cleveland, 250 Fed, 1387; Dotson v. 
Kirk, 180 Fed. 14, 103 CCA 368; Wil- 
son v. Smith, 117 Fed. 707 [aff 126 
Fed. 916, 61 CCA 446]; Charnley v. 


Sibley, 73 Fed. 980, 20 CCA 157; 
Dexter v. Sayward, 51 Fed. 729; 
Frick v. Clements, 31 Fed. 542; 


Frank v. Chetwood, 9 F. Cas. No. 


5,051. 
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gress,*! and except that, prior to the amendment of 
the Judicial Code in 1915,%? the federal courts re- 
fused to allow an equitable set-off or counterclaim. 
in an action at law regardless of what might be the 
‘practice of the state courts in that respect.*? 

The particular district in 
which a suit in the federal courts may or must be 
brought is governed exclusively by the federal stat- 
State statutes regulating the venue of suits 
in the state courts cannot restrict the territorial 
jurisdiction of the federal courts within limits more 
narrow than those prescribed by the acts of con- 
gress;*° nor can state statutes providing for a 
change of venue from one county to another be 
followed in removing a cause from one division 
of a federal district to another division within the 


[§ 132] 6. Venue.** 


utes.*° 


state.47 
elssiln v. Parties.*® 


the substitution of parties.®? 


[a] MIllustration.— Mass. Rev. L. 
ec 170 §§ 2, 8, providing that if an 
action is brought by a nonresident, 
or one who cannot be found or 
served in the state, he shall be held 
to answer in any action brought 
against him therein by defendant in 
the former action, if the demands 
are such that the judgments may be 
set off, and authorizing service of the 
writ in the cross-action on the attor- 
ney, who appeared for plaintiff in the 
original action, being treated as an 
enlargement of the right to set-off, 
was applicable to a suit in the fed- 
eral courts sitting in Massachusetts 
against a foreign corporation, which 
had previously brought suit in such 
court against plaintiff in the second 
action. Arkwright Mills vy. Ault- 
man, etc., Mach. Co., 128 Fed. 195. 

41. Watkins v.:.U.'S.,.9 Wall..(U. 
Spo 9 7o a eds (820s . Siuv. Robes 
son 7 9) Pet. CU.4S.) 319, 324, 325,.9 
L. ed. 142 (“The rule as to set-off 
in such cases must be uniform in 

the different states; for it consti- 
tutes the law of the courts of the 
United States, in a matter which re- 
lates to the federal government... . 
The principles involved: in this case 
are connected with the fiseal action 
of the government, and they cannot 
depend either upon the local prac- 
tice or law of any state’’). 

42. Act March 3, 1915 (38 St. at 
L. 956 ¢ 90); Jud. Code § 274b. 

43. Brodhead v. Quarryville Nat. 
Bank, 151 Fed. 713; Jewett Car Co. 
v. Kirpatrick Constr. Co., 107 Fed. 
622; Herklotz v. Chase, 32 Fed. 433; 
Church vy. Spiegelburg, 31 Fed. 601, 
24 Blatchf, 540. 

44. See generally Venue [40 Cyc 


1] 
ae See supra §§ 16-27, 89, 90, 
46, Hast Tennessee, etce., R. Co. 


v. Atlanta, etc, R. Co., 49 Fed. 608, 
15 LRA 109. 

47. O’Donnell v. Atchison, etc., R. 
Co., 49 Fed. 689, 
we See generally Parties [30 Cye 


49. See supra §§ 111-126, 

50. See supra § 108. 

51. United Mine Workers v. Coro- 
nado Coal Co., 258 Fed. 829, 169 CCA 
549; Gasquet v. Fenner, 235 Fed. 997 
[aff 247 U. S. 16, 38 SCt 416, 62 L. ed. 
956]; Columbia Digger Co. v. Rec- 
tor, 215 Fed: 618; Johnson v. St. 
Louis, 172 Fed. 31, 96 CCA 617, 18 
AnnCas 949; In re Farmers’ Supply 
Co., 170 Fed. 502; Greensboro. v. 
Southern Pav., ete, Co., 168 Fed. 
880, 94 CCA 292 [certiorari den 217 
U. S. 602, 30 SCt 693, 54 L. ed. 898]; 
New York Continental Jewell Fil- 
tration Co. v. Sullivan, 111 Fed, 179 
(Rev. St. § 914 [Comp. St. (1901) 


ere OTS ee lee ht ke ERD OTE PIE PT Ae CTE Lat OREO See 
For later cases, developments and changes in the law sce cumulative Annotations, 


Subject to the limitations 
which have been diseussed,*® the Conformity Act °° 
governs with respect to the parties to actions,®! and 
So the state practice 


FEDERAL COURTS 


an action should 
actions by the re 
an assignee of a 


pendente lite of 
original plaintiff, 
person to sue on 


out of parties im 


pleader proceedin 


p 684]); Adams v. Shirk, 104 Fed. , 
54, 48 CCA 407, 105 Fed. 659, 44 CCA 
653; Nederland L. Ins. Co. v.. Hall, 
84 Fed. 278, 27 CCA 390; Edmunds 
v. Illinois Cent. R. Co., 80 Fed. 78; 
Allnut v. Lancaster, 76 Fed. 131; 
Hearfield v. Bridge, 67 Fed. 333 [aff 
75 Fed. 47, 21 CCA 212]; Morning 
Journal Assoc. v, Smith, 56 Fed. 141, 


4 iCCAy 85) Dexter; ietc,, Cos )v., Say= 
ward, 51 Fed. 729. 
[a] The president of a _ joint- 


stock company, empowered by the 
statute of New York, under which 
it was organized, to sue in its be- 
half, may maintain an action for in- 
jury to its property in a federal 
court in Missouri. Johnson v. St. 
Louis;;172 Med. \31;, 96. CCA.) 617, “18 
AnnCas 949. 

{[b] Suits by foreign corporation. 
—The Missouri statutes, which for- 
bids unqualified foreien corporations 
doing business in the state from 
suing in the courts of the state, do 
not affect their right to sue in the 
federal courts. Johnson vy. St. Louis, 
172 Fed. 31, 96 CCA 617, 18 AnnCas 
949, 

[c] Suits against, steamboats by 
name.—The acts of a state legisla- 
ture, authorizing suits to be sus- 
tained by or against steamboats by 
name, confer no right so to sustain 
them in the federal courts. The 
Burns, 59 Wall. GU. iS.) (237,19 Leéd, 
620 


[d] In bringing in absent parties, 
where a suit is in effect one to re- 
move an encumbrance or clond or 
lien upon the title upon corporate 
property, a federal court may sum- 
mon in the absent defendants, and 


exercise jurisdiction under Act 
March 3, 1875, § 8, now Jud. Code 
Soils Mellen v. Moline Malleable 


Iron Works, 131 U. S. 352, 9 SCt 781, 
33 L. ed. 178 (involving only a ques- 
tion of construction, in that behalf 
of the federal statute). 

52. Renaud v. Abbott, 116 U. S. 
27M (Ono Otw LL eo Timed. 629.0. 

53. New York Evening Post Co. 
v. Chaloner, 265 Fed. 204, 

54. Arkansas Valiey Smelting Co, 
Vv.» Belden,” Min. G@o4 1127... ist 379, 
8 SCt 1308, 32 L. ed. 246; Albany, 
ete., Iron, ete.,.Co. v: Lundberg, 121 
U.0 8. 451, 7 USCt 9587 80a. ed: 982; 
Thompson v. Central Ohio R. Co., 6 
Wall. (U. S.) 134, 18 L. ed. 765; Ba- 


munds y. Illinois Cent, R. Co., 80 
Fed. 78. 
[a] Conflicting decisions in pat- 


ent cases.—(1) In an action for dam- 
ages for infringement of a patent 
the Conformity Act “adopts or pre- 
scribes for the federal courts any 
state statute which authorizes suits 
to be brought in the name of the 
real party in interest.” May v. 


=~ 
. [§§ 181-133 


governs with respect to the person in whose name 


be brought;°* the prosecution of 
al party. in interest ;54 the right of 
chose in action to sue in his own 


name;°> the prosecution of a suit by an assignee 


the demand in the name of the 
his assignor ;°° the right of a third 
a contract made for his benefit;57 


permitting an agent in whose name a contract was 
made to sue thereon in his own name;°® the joinder 
of plaintiffs ®® or of defendants ®° in an action at 
law; the joinder of husband and wife;*1 the striking 


properly joined as plaintiffs ;6? the 


proper or necessary parties defendant;** necessary 
parties in proceedings to establish claims against 
the estates of decedents;** and the substitution of 
one defendant for another in the nature of an inter- 


65 
g. 


Where jurisdiction would be affected. A state 
rule as to parties will not be followed where this 
would affect the jurisdiction of the federal court.®® 


Logan County, 30 Fed. 250, 253. 
A licensee of a patent, } 
exclusive right to make and sell, 
need not be joined as plaintiff with 
the legal owner in an action at law 
for an infringement of the use of 
such patent, notwithstanding a state 
law providing that suits must be 
maintained in the name of the real 
party in interest. New York Con- 
tinental ‘Jewell Filtration Co. v. Sul- 
livan, 111 Fed. 179. (3) Conformity 
fie eae cases see generally supra 
te : 

55. Nederland L. Ins. Co. v. Hall, 
84 Fed. 278, 27 CCA 390; Edmunds 
v. Illinois Cent. R. Co., 80 Fed. 78. 

[a] What law governs, — The 
fact that the assignee of a contract 
is authorized to sue thereon in his 
own name in the state where the 
contract and assignment were made 
does not give him that right in the 
federal courts of another state. 
Nederland lL. Ins. Co. v. Hall; 84 
Keds; 278, 2 OCA 390" 

56. Greensboro v. Southern Pav., 
ete. Co., 168 Fed. 880, 94 CCA 292: 
Davis v. Rawhide Gold Min. Co., 15 
Cal. A, 108, 113 P 898 

57. Bethlehem Iron Co. v. Hoad- 
ley, 152 Fed. 735, 

58. Delaware County v. Diebold 
Safe, ete, Co. 138 1. Su 4730e  oncmt 
399, 33 L. ed. 674; Edmunds v. Tili- 
nois Cent. R. Co., 80 Fed. 78; Rosen- 
baum v. Council Bluffs Ins CH wou, 
Fed. 7, 3 LRA 189; May v. Logan 
County, 30 Fed. 250; Weed Sewing 
Mach. Co. v. Wicks, 29 F. Cas. No. 
17,348, 3 Dill 261. 

59. United Mine Workers Vv. 
Coronado Coal Co., 258 Fed. 829, 169 
CCA. 549." 

60. Compania Minera y Com- 
pradora de Metales Mexicano S. A. 
v. American Metal Co., 262 Fed. 183 

61. Morning Journal Assoc. vy. 
Smith, 56 Fed. 141, 4 CCA 8, 

{aj The right of a married 
woman to sue in her own name for 
personal injuries, given by a state 
Statute, enables her thus to sue in 
a federal court in that state. Texas, 
etc., R. Co. v. Humble, 181 U. 8. 57, 
21 SCt 526, 45 L. ed. 747 [aff 97 Fed. 
837, 38 CCA 502] (holding that Rev. 
St. -§ 721, quoted infra § 163, secures 
that right to her). 

62. Perry v. Mechanics’ Mut, Ins. 
Col Tt Meare 7.3 

68, Lowndes v, Huntington, 153 
U. S. 1, 14 SCt? 758; 938" Tied: 615; 
Sawin v. Kenny, 93 U. §S. 289) 23% 14, 
ed. 926. ‘ 

64. Farmers’ Bank v. Wright, 158 
Fed. 841. ‘j 

65. Harris v. Hess, 10 Fed. 2638, 
20 Blatchf. 253. $ ( 

66. Phelps v. Oaks, 117 U. S. 236, 
6 SCENT Ta soo hed: 888; Lecouturier 


(2) 


same title, page and note number. 


having the’ 


r 
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[§ 134] 8. Process. or Notice®’*—a. Process for bringing any person before it who has com- 


Generally. Writs and process issuing from the fed- 
eral courts must be under the seal of the court,°® 
signed by the clerk,®® and must bear teste according 
to the requirements of the United States Revised 
But, subject to the general limitations 
which have been discussed,”! the law of the state 
governs with respect to other matters relating to 
process,’? such as the form and contents of the 
writ or process,’* the indorsement thereof,’* its 
formal drafting,’ the method of its delivery to the 
marshal for service, and the number of citations 
The time within which defendant 
is required to answer by the terms of the writ need 
not absolutely conform to the state law if it com- 
plies with a rule of the federal court in substantial 
conformity to the state law in foree when the rule 
A federal court may devise process 


Statutes.7° 


to be issued.7* 


was adopted.*® 


v. Ickelheimer, 205 Fed. 682; Farm-, plaintiff’s attorney, pursuant to the 


ers’ Bank v. Wright, 158 Fed. 841; 


Iowa Lillooet Gold Min. Co. v. Bliss, | 


144 Fed. 446; St. Louis Boatmen’s 
Bank v. Fritzlen, 1385 Fed. 650, 68 
CCA 288 feertiorari den 198 U. S. 
586, 25 SCt 803, 49 L. ed. 1174]; All- 
nut v. Lancaster, 76 Fed. 131; Gray 
v. National SS. Co., 10 F. Cas, No. 
bizo atl £15 “U.S. 116, 5° SCt ‘1166, 
29 L. ed. 309]; Scudder v. Calais 
Steamboat Co., 21 F. Cas. No, 12,566. 


[a] Rules with reference to the 
joinder of necessary parties in 
equity, applicable in the_ state 


courts, are not binding on the fed- 
eral courts, where a complainant 
will not be required to join a party 
who cannot be served within the 
jurisdiction if the case can be com- 
pletely decided as between the liti- 


gant parties. Camp v. Bonsal, 203 
Fed. 913, 122 CCA 207. And see 
supra § 118. 

[b] Parties having separate 


claims cannot join in one action, al- 
though the state statute permits it, 
if neither claim is_ sufficient in 
amount to give jurisdiction to the 
federal court. Holt v. Bergevin, 60 
Fed. 1 


67. See generally Process [32 Cyc 
412]. 

eu, Rev. St. § 911; “Peaslee © v. 
Haberstro, 19 F. Cas. No. 10,884, 
15 Blatchf. 472. 

69. Rev. St. 911; Gillum v. 
Stewart, 112 Fed. 30; Martin v. Cris- 
cuola, 16 F. Cas. No. (9,159, 10 
Blatechf. 211; Peaslee v. Haberstro, 
19 F. Cas. No. 10,884, 15 Blatchf. 
472, 

[a] Notice for jud ent. — Rev. 


em 
St. § 911 (Comp. St. [1901] p 683), 
which provides that “all writs and 
processes issuing from _ the courts 
of the United States shall be under 
the seal of the court from which 
they issue and shall be signed by 
the clerk thereof,” does not apply 
to a notice given under Va. Code 
(1887) § 38211, authorizing a judg- 
ment on a contract to be obtained 
on motion after fifteen days’ notice 
to defendant, and the practice there- 
under, which is for plaintiff or his 
attorney to sign the notice and serve 
it on-defendant, such a notice not 
being a “process issuing from the 
court,’ and under the Conformity 
Act (Rev. St. § 914 [U. S. Comp. St. 
(1901) p 684]) an action may be in- 
stituted by Such a notice In a fed- 
eral court in Virginia in accordance 
with the state practice, Leas V. 

Merriman, tee Pest, O12 

70. Rev. : , 3 
[a] The Practice Conformity Act 
did not abrogate the requirements 
of these statutes. Dwight Vv. Mer- 
ritt, 4 Fed. 614, 18 Blatchf. 305; Mar- 
tin v. Criscuola, 16 F. Cas. No. 9,159, 

latehf. 211. 

ata “Accordingly it has been held 
that an action may _not be com- 
menced in the federal courts by a 
summons issued in the name of the 


-| subsequent change 


mode of commencing actions in the 
courts of the state of New York, 
Martin v. Criscuola, 16 F. Cas. No. 
9,159, 10 Blatchf, 211; Peaslee v. Ha- 
berstro,’ 19°F.) Cas)” No. 10,884.05 15 
Blatehf. 472; Dwight v. Merritt, 4 
Med. 614,, 18 Blatchf. 305.” U.S. v. 
Mitchell, 223 Fed. 805, 807. 

{c] A notice of garnishment 
given by an Officer serving a writ of 
attachment is not “process” within 
the meaning of the federal statutes 
above cited. Wile v. Cohn, 632 Fed. 759. 

[d] A warning order under Jud. 
aris 57 is not process. See infra 


| 71. See supra notes 68-70; and 
generally supra §§ 111-126. 

72. Nickerson v. Warren City 
Tank, etc., Co., 223 Fed. 843; Wil- 


son v, Waldo, 221 Fed. 505 [rev on 
other grounds 231 Fed. 654, 145 CCA 
540]; Perris Irr. Dist. v. Escher, 215 


Wed: b66, 1324 CCA 73: Perris: -Irr. 
Dist. v. Turnbull, 215 Fed. 562, 132 
CCA 74; Smith vy. Reed, 210 Fed. 


968; In re Kinney, 202 Fed. 137, 120 
CCA 315; Lemon vy. Imperial Win- 
dow Glass Co., 199 Fed. 927; U. S._v. 
U. S. Fidelity, etc., Co., 186 Fed. 477, 
108 CCA 455 [aff 222 U. S. 283, 32 
Sct 101, 56 L. ed. 200]; Higham v. 


Iowa State Travelers’ Assoc., 183 
Fed. 845;; Elson v. Waterford, 135 
Fed. 247; Schofield v. Palmer, 134 


Fed. 753; Leas v. Merriman, 132 Fed. 
510; Gillum v. Stewart, 112 Fed. 30; 
Brown v. Pond, 5 Fed. 41; Brown v. 
Church, 5 Fed, 41; U. S. v. Steven- 
son, 27 F. Cas. No. 16,395, 1 Abb. 495. 

[a] A suit by the United States 
to recover a statutory penalty may 
be properly begun by capias where 
such an action may be so begun un- 
der the state law. S. v. Banister, 
70 Fed. 44. 

73. Jewett v. Garrett, 47 Fed. 
625; Johnson v. Healey, 13 F. Cas. 
No. 7,389, 9 Ben. 318. 

[a] Substantial compliance with 
the state statute is sufficient. John- 
son v. Healy, 13 F. Cas. No. 7,389, 9 
Ben. 318. 

[hb] A summons need not run in 
the name of the United States where 
the state court holds that a sum- 
mons is not “process” required to 
run in the name of the state in its 


courts. Chamberlain vy. Mensing, 47 
Fed. 435. 
[ec] Change in state law.—The 


form of original writs in the district 
court of the district of Massachu- 
setts as fixed by rap cep 29, 1789 
ins, althoug ere iS a 
Uebauent. in the statutes, 
in the absence of any change in the 
rules of the district court. In re 
Kinney, 202 Fed. 137, 120 CCA 315. 
74, U. S. v. Rose, 14 Fed. 681; 
Miller v. Gages, 17 F. Cas. No. 9,571, 
Lean 436. 
5 7c Jewett vy. Garrett, 47 Fed, 625 
(a blank writ. duly. signed and sealed 
may be filled up by the party’s at- 
torney). 


] 


mitted an offense of which it has cognizance, with- 
out reference to process given by state law.” 

The persons authorized to serve process in equity 
and admiralty cases are specified in the equity and 
admiralty rules, and the topic has been fully dis- 
eussed elsewhere in this work.®® 
however, by force of a federal statute § the mar- 
shal or his deputy must serve process directed to the 
marshal,®? and if the marshal is commanded by the 
writ to serve it, no other person may perform that 
duty,®* although the state law may authorize such 
service by a private person.®4 
ute requires that all process shall be directed to 
the marshal;*> and when not so directed the state 
practice controls,8* and lawful service may be made 
by a person specially deputed by the marshal pur- 
suant to authority conferred on sheriffs by the 


In actions at law, 


But no federal stat- 


76. Jewett v. Garrett, 47 Fed. 625 
(it may be delivered to him by the 
attorney for the suitor), 

77. Gillum vy. Stewart, 112 Fed. 
30 (a state statute providing that 
but one citation be issued for each 
county irrespective of the number 
of defendants resident therein 
should be followed in the federal 
court). 

73. Shepard v. Adams, 168 U. S. 
618, 18 SCt 214, 42 L. ed. 602. 

[a] Conformity with reference to 
return days for summons is not 
necessary. U.S. v. U. S. Fidelity, 
ete., Co., 186 Fed, 477, 108 CCA 455 
[aff 182 Fed. 1005, aff 222 U. S, 283, 
32, SCt 101, 56 L. ed. 2001. 

79. .U. S.\ v. Burr, 25 EF. Cas;—No: 
14,694. To same effect Steam Stone- 
Cutter Co. v. Jones, 13 Fed. 567, 21 
Blatchf. 138. 

80. In equity cases see Equity 
Rules, rule 15; and Equity § 365 and 
notes 67, 68. . 

In admiralty cases see Admiralty 
Rules, rule 1, and Admiralty § 154 
note 73, 

Equity and Admiralty cases not 
within. Conformity Act see supra 


§ 118. 

81. Rev. St. § 787. 

s2. U..S. v. Mitchell, 223 Fed. 
805; Schwabacker v. Reilly, 21 F. 
Cas, No. 12,501, (2° Dill. 127. — And 


see supra § 112. 

[a] Subpoena ad testificandum.— 
(1) “There is no legislation of Con- 
gress directing the service of a 
subpeena by the marshall.” Gordon 
ve. Scott,’ 10. By «Cas. No. #5362 05786 
Phila. (Pa.) 484. (2) The subpoena 
is directed to the witness, not to 
the marshall, and service thereof 
may be made in conformity with 
the statutory provisions of the state, 
and not necessarily by the marshal. 
Gordon v. Scott, supra; Schwaback- 
er v. Reilly, 21 F. Cas. No. 12,501, 2 
Dill. 127. 

83. U.S. v. Mitchell, 223 Fed, 805; - 
Schwabacker v. Reilly, 21 F. Cas. No. 
12,501, 2 Dill. 127. And see Rakaus- 
kas v. Erie R. Co., 237 Fed. 495. 

{a] Process against nonresident. 
—In a suit of a local nature where 
process is to.be served on a de- 
fendant residing in a different dis- 
trict in the same state, under the 
express terms of Jud. Code § 54, the 
process (1) must be directed to the 
marshal of such district (Vitkus v. 
Clyde SS. Co., 232 Fed, 288; Kuzma 
v. Witherbee, 232 Fed. 286); (2) and 
it would seem that such process 
can be served by no other person 
than the marshal (Kuzma v. Wither- 
bee, Supra). 

84 U. S. v. Mitchell, 223 Fed. 
805; Schwabacker v. Reilly, 


21 ¥F. 
Cas, Not 12,501,520 Dill (127. >) And 
see Kuzma v. Witherbee, 232 Fed. 


286. 
85. U.S. v. Mitchell, 223 Fed. 805. 
Process against nonresident see 
supra note 83 [a]. 
g6.- U. S. v. Mitchell, 223 Fed. 805, 
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state law.87 
Service of process. 


87. 
4 McCrary 246; 


Hyman v, Chales, 12 Wed. 855, 


. §.. ve Jailer, ~26 
EY. Cas. No. 15,463, 2 Abb, 265. And 
see U. S. Rev. St. § 788. ‘ 

[a] A blank deputation signed by 
the marshal may be delivered by 
him to the party’s attorney, with 
authority to the latter to insert a 
name, Jewett v. Garrett, 47 Fed. 
625. 

88. Equity Rules (1912) rule 13. 

Construction and application of 
rule see Equity § 366 text and note 
74, 


89. pe as § 157 
84, 


notes 83, 

90. Amy v. Watertown, 130 U. S. 
301, 9 SCt 530, 32 L. ed. 946; Nicker- 
son v. Warren City Tank, etc., Co., 
223 Bed. 8438; U. S. v. Mitchell, 223 
Fed. 805; Colosino v. Pittsburg, ete, 
R. Co., 210 Fed. 550; Insurance Co. 
of North America y. Leyland, 139 
Fed. 67; Lowry v. Story, 31 Fed. 769. 

91. In re Louisville Underwriters, 
134 U. S. 488, 10 SCt 587, 33 L. ed. 
991; Amy v. Watertown, 130 U. S. 
301, 9 SCt 530, 32 L. ed. 946; New 
England Mut. L. Ins. Co. v. Wood- 
worth, 111 U. S. 138, 4 SCt 364, 28 
L, ed. 379; Ex p. Schollenberger, 96 
U. S. 369, 24 L. ed. 853; McCullough 
v. United Grocers’ Corp., 247 Fed. 
880; Rakauskas v. Erie R. Co., 237 
Wed. 495; Lemon v. Imperial Win- 
dow Glass Co., 199 Fed. 927; Ark- 
wright Mills v. Aultman, etc., Mach. 
Co., 128 Fed. 195; McCord Lumber 
Co. v. Doyle, 97 Fed. 22, 38 CCA 34; 


text and 


Ball v. Warrington, 87 Fed. 695; 
Union Associated Press v. Times 
Printing Co., 83 Fed, 822; Dinzy v. 


Illinois Cent. R. Co., 61 Fed, 49; Van 
Dresser v. Oregon R., etc., Co., 48 
Fed. 202; Jewett v. Garrett, 47 Fed. 
625; Hat-Sweat Mfg. Co. v. Davis 
Sewing Mach. Co., 31 Fed. 294: Lung 
Chung _v. Northern Pac, R. Co., 19 
Fed. 254, 10 Sawy. 17; Carstairs y. 
Mechanics’, ete. Ins. Co., 13 Fed. 
823; Maton yv. St. Louis Shakspear 
Mine ete, ;/Co., T-Hed. 139, Mec- 
Crary 362; Brownell v. Troy, ete., 
R. Co., 3 Fed. 761, 18 Blatchf. 243: 
Kilgour _v. New _ Orleans Gaslight, 
Co., 14 F. Cas. No. 7,764, 2° Woods 
144; Perkins v. Watertown, 19 F. 
Cas, No. 10,991, 5 Biss. 320; Brown- 
Ketcham Iron Works v. G. B. Swift 
Co., 58 Ind. A. 630, 100 NE 584. But 
compare Collin County Nat. Bank v. 
Hughes, 152 Fed. 414, 81 CCA 556 
[reh den 155 Fed. 389, 83 CCA 661] 
. (while the national courts may fol- 
low the methods of service pre- 
scribed by the states for similar 
writs issued by the state courts, 
they are not restricted to those 
methods, but may prescribe their 
own ways, and cause them to be fol- 
lowed according to the course of the 
common law). 

“The Eederal courts are bound 
hand and foot, and are compelled 
and obliged by the Federal legisla- 
ture to obey the state law.” Amy v. 
Watertown, 130 U. S. 301, 320, 9 Sct 
530, 382 L. ed. 946, 

[a]. Service on  corporations.— 
The decision of the state supreme 
court that Nebr. Code Civ. Proc, § 75, 
as to the service of process on cor- 
porations, applies to foreign and do- 
mestic corporations, is binding on 
the federal courts if the service in 
pursuance thereof is due process of 
law. Swarts v. Christie Grain, etc., 
Co., 166 Fed. 338. 


The manner of service of a 
subpena in equity is prescribed by a federal su- 
preme court rule.** Whatever would be good service 
in actions at law is equally good in admiralty.8* The 
mode of service of process in actions at law is with- 
in the categories of practice, ete., named in the 
conformity act,°° and the state law governs as to 
the method of service;®t the form, force, and effect | 
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of the marshal’s return,®* and the form of objection 


statutes.% 


[b] Were it not for the Con~ 
formity Act the federal courts 
“could prescribe, by general rule, the 
mode of serving process on corpora- 
tions as well as on other persons.” 
Amy v. Watertown, 130 U. S. 301, 
303, 9 SCt 530, 32 L. ed. 946. 

[c] Service on a municipal cor- 
poration should be made in a man- 
ner prescribed by the state law. 
Amy _v. Watertown, 130 U. S. 301, 9 
SCt 530, 32%. ed, 946. 

[d] Service on foreign corpora- 
tion.— (1) The rules of procedure 
prescribed by a state for obtaining 
service upon a foreign corporation 
doing business therein govern the 
federal courts, and service as so 
prescribed confers jurisdiction upon 
such courts. Walsh vy. Atlantic 
Coast Line R. Co., 256 Fed. 47; Beach 
v. Kerr Turbine Co,, 243 Fed. 706; 
McCord Lumber Co. v. Doyle, 97 
Fed. 22, 38 CCA 34; Union Asso- 
ciated Press v. Times Printing Co., 
83 Fed. 822; Dinzy v. Illinois Cent. 
R. Co., 61 Fed. 49; Van Dresser v. 
Oregon R., etc, Co., 48 Fed. 202; 
Eaton v. St. Louis Shakspear Min., 
ete., Co., 7 Fed. 139, 2 McCrary 362; 
Brownell v. Troy, etc., R. Co., 3 Fed, 
761, 18 Blatchf. 248; Fonda v. Brit- 
ish-American Assur. Co., 9 F. Cas. 
No. 4,904; Schollenberger v. Forty- 
five Foreign Ins. Cos., 21 F. Cas. No. 
12,475a, 5 WklyNC (Pa.) 405. 
tra Weller v. Pennsylvania R. 
113 Fed, 502; Dallmeyer vy. Farm- 
ers’, etc, FE. Ins. Co., 6 F. Cas, No. 
3,546; Pomeroy v. New York, etc., 
Re Coy. Lorn Cass | Now st 36% 0nd 
Blatchf. 120. (2) But this is sub- 
ject to the limitation that such courts 
will determinate for themselves 
whether the prescribed mode vio- 
lates defendant’s fundamental rights 
not to be condemned unheard, or 
compelled to answer a complaint in 
a foreign jurisdiction without a fair 
and reasonable notice. McCord Lum- 
ber Co. v. Doyle, 97 Fed. 22, 38 CCA 
34. (3) However broad the rule in 
a state may be, it is the rule of 
the federal courts that service of 
process on a foreign corporation, to 
be valid, must be made on an agent 
who can be said fairly to represent 
such corporation in _ the state, 
Michigan Aluminum Fdy. Co. v. 
Aluminum Castings Co., 190 Fed. 879. 
(4) Service on an officer of a for- 
eign corporation in a personal ac- 
tion in a state court against the 
corporation, although good under 
the state statute, is not necessarily 
good in the federal courts, which 
follow the general law. Ostrander 
v. Deerfield Lumber Co., 206 Fed. 
540. (5) While service of subpena 
from a federal court in equity upon 
a nonresident corporation is not con- 
trolled by state statutes, yet, where 
there is no applicable provision of 
a federal statute, the procedure of 
the state statute, if deemed proper 
and reasonable, will be followed as, 
for instance, when the state statute 
declares what persons shall repre- 
sent the corporation in receiving 
Service of process, Toledo Com- 
puting Scale Co. v. Computing Scale 
Co., 142 Fed. 919, 74 CCA 89. (6) 
Service on a nonresident corpora- 
tion cannot be authorized where the 
relief sought is general and not in 
rem, and not one to enforce a claim 
to, or lien upon, property within the 
district, within the meaning of the 


For later cases, developments and changes in the law see cumulative Annotations, 


for insufficiency of service.®* 
jurisdiction does not attach under the general rule, 
by the filing of a complaint and the issuance of 
summons, but only upon the service of process, and 
this rule is not controlled by the provisions of state 


In the federal courts 


Where jurisdiction involved. Service of process 
according to the state law is ineffective in cases 


act of March 8, 1875 § 8, now Jud. 
Code § 57. BHildred v. American Pal- 
ace-Car Co., 105 Fed. 455, 45 CCA 1. 

[e] Action against town.—The 
federal conformity statute, quoted 
supra § 97, does not require the fed- 
eral court in the district of Con- 
necticut, in an action against a town, 
to deviate from its long-established 
practice, under which service is 
made by the marshal by having 
copies of the process’ made and at- 
tested by the clerk, and to follow 
Conn. Gen. St. (1902) § 571, which 
provides that in actions against 
towns a true and attested copy of 
the process, including the declara- 
tion or complaint, shall be served on 
the clerk or a selectman of defend- 
ant, and which, under the decisions 
of the state courts, requires the 
copies to be attested by the officer 
making the service. Elson v. Water- 
ford, 135 Wed. 247, 

[f{] The power to issue writs of 
Scire facias to revive judgments 
granted to the national courts by the 
Judiciary Act 1789, § 14 (Act Sept. 
24, 1789 ¢ 19) now Jud, Code § 262, 
includes the power to prescribe the 
methods of their service and to 
cause them to be served either with- 
in or without the districts in which 
the courts sit, Collin County Nat. 
Bank vy. Hughes, 152 Fed. 414, 81 
CCA 556 [reh den 155 Fed. 389, 183 
CCA 661]. 

[eg] Where no state rules exist 
—The validity of the service of a 
Summons must be determined by a 
federal court on general principles 
of jurisprudence in the absence of 
Statute or established judicial rule 
in the state, Kaufman v. Garner, 
173 Fed. 550. 

[h] Privilege from service of 
process.—In the absence of a state 
Statute on the subject the question 
of privilege of suitors and witnesses 
from service of process must be 
determined by the United States 
court as a question of general juris- 
prudence by the exercise of its in- 
dependent judgment. Roschynial- 
ski v. Hale, 201 Fed. 1017, 

Process against corporations gen- 
erally see Corporations §§ 2897-2920, 
4126-4150. 

92. Buffalo Glass Co. v. Manu- 
facturers’ Glass Co., 142 Fed. 273; 
Joseph vy. New Albany Steam Forge, 
etc., Co., 58”"Fed. 180. . 

[a] The return should show affir- 
matively that the subpeena was 
Served within the district in which 
Suit was brought. Thayer vy, Wales, 
pe eet wer Ne: poe 

ubel v. Beaver Falls Cutler 
Co., 22 Fed. 282, z 

[a] But this is a question of con- 
venience and dispatch, it has been 
held, and the federal court may dis- 
pose of objections to the sufficiency 
of the service summarily on a mo- 
tion to quash the return, rather than 
by a jury trial on a plea in abate- 
ment, regardless of the state prac- 
tice. Benton vy. McIntosh, 96 Fed. 132. 

[b] In the absence of statute, the 
federal court is not required by the 
Conformity Act to follow the state 
practice of determining the suffi- 
clency of the service of process, 
Higham v. Iowa State Travelers’ 
aeeoe 183 Fed. 845. 


LEG ISR Sie Eisenbeis, 112 Fed. 
iy 0 CCA 179. And see supra 


same title, page and note number. 
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of which the federal court has no jurisdiction ac- 
cording to the constitution and laws of the United 


States. 


[§ 135] b. Order to Absent Defendants under 
de In certain cases relating to 
property within the district %* the statute provides 
for personal service upon nonresident or absent 
defendants ‘‘wherever found,’’ or upon persons in 
possession of the property, or by publieation.27 The 
statutory mode of acquiring jurisdiction is exclusive 
of any other mode and must be strictly construed 98 
f An order and publication 
materially departing from the statutory requirements 
will render a judgment absolutely void, despite 
conformity to the practice in the state courts in 


Judicial Code § 57. 


and strictly followed. 


95. Goldey v. Morning News, 156 
UES Dl 8, 15 2SCU 559,39) Ta; eds 517% 
New York L. Ins, Co. v. Bangs, 103 
U. S. 4385, 26 L. ed. 580; Toland v. 
Borasue. La Pet.) (US:) (1300; “Oe: 
ed. 1093; Bracken v. Union Pac. R. 
Co., 56 Fed. 447, 5 CCA 548; Bentlif 
vy. London, etce., Finance Corp., 44 
Fed. 667; Dallmeyer v. Farmers’, 
etc., F. Ins. Co., 6 F. Cas. No. 3,546; 
Leonard v. Lycoming F. Ins. Co., 15 
F; Cas. No. 8,258; Main v. Chicago 


Second Nat. Bank, 16 F. Cas. No. 
8,976, 6 Biss. 26; Pomeroy v. New 
Mork scetC.e Re Co... 19 “ER. Cast) No; 
11,261, 4 Blatchf. 120. 

96. Wenue of local suits see supra 

27, 

97, Jud. Code § 57, which is fur- 


ther considered supra § 27. 

[a] “The first statute enacted by 
Congress giving to the circuit court 
the power to make service or ac- 
quire jurisdiction for any purpose, 
by publication,” was the act of June 
erts72 a Glin st at Ji) 187,08 013) 
[eventually embodied in Jud. Code 
§ 57]. Bronson v. Keokuk, 4 F. Cas. 
No. 1,928, 2 Dill. 498, 499. 

[b] A personal judgment cannot 
be rendered against a defendant, but 
only a judgment affecting the prop- 
erty, unless defendant is served with 
process in the district or volun- 
tarily submits to the jurisdiction. 
New York L. Ins. Co. v. Bangs, 103 
tS. 435, 36 Ll. ed. 580; Albert ‘v. 
Bascom, 245 Fed. 149; Dutton v. 
Waycross First Nat. Bank, 244 Fed. 
236; Winter v. Koon, 132” Fed. 


Aho 4 

[ec] An “absent defendant” with- 
in the statutory phrase includes: (1) 
A corporation of the state if, by 
reason of the absence of its Officers, 
it is not found within the district. 
Kent y. Honsinger, 167 Fed. 619. (2) 
A municipal corporation in another 
state. Hay v. Alexandria, etc., R. 
Co., 11 F. Cas. No. 6,254a, 4 Hughes 
331. “ 

[ad] Order and service partly ir- 
regular.—Where the subject matter 
of the suit was partly within the 
description of the statute, and partly 
not within it, the court on motion 
set aside an order and service SO 
far as concerned the matter outside 
the statute and sustained them as 
to the rest. Evans v. Charles Scrib- 
ner’s Sons, 58 Fed. 303. 

98. Jennings v. Johnson, 148 Fed. 
337, 78 CCA 329;. Batt v. Proctor, 45 


. 515. : 
th “Statutes authorizing substi- 


[a] ‘ 
ervice are to be strictly _con- 
Wasa” Gage v. Riverside Trust 


156 Fed. 1002, 1004. 


oy Sidney L. Bauman Diamond 


99. yi 
. v. Hart, 192 Fed. 498, 113 CC 
ae Jennings v. Johnson, 148 Fed. 


, 78 CCA 329; Bracken Vv. Union 
Da. 4 Co., 56 Fed. 447, 5 CCA 548. 

[a] The rule vindicated.— Ordi- 
narily in the adjudication of causes 
courts have before them all Dee 
either personally or through ee 
representatives, whose interests fe 
to be directly affected by PMN day 
tion; and the dictates of jus ice, 
equally the policy of the are, te 
quire their presence whenever it 1 
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practicable to obtain it. Statutes, 
therefore, which confer the power 
to proceed to an ex parte hearing, in 
the absence of personal service, as 
the present one does under certain 
circumstances, should not be con- 
strued with any degree of liberality 
in favor of him who seeks the excep- 
tional mode of service. The party 
invoking their aid should be required 
to cemply with the statutory con- 
ditions and _ limitations.” Batt v. 
Proctor, 45 Fed. 515, 517. 

[b] “In the absence of express 
statutory authority, there is no 
pewer in a court to order actual 
personal service of process upon a 
defendant beyond its territorial jur- 
isdiction.” Jennings v. Johnson, 148 
Hed. 337, 78 CCA 329. 

[c] Issuance and service of a sub- 
pena on a defendant outside of 
the territorial district of the court 
(1) is “of no effect” (Seybert v. 
Shamokin, etce., R. Co., 110 Fed. 810), 
(2) and is absolutely null and 
void, and, in law, the same as if 
no process at all has been issued. 
(U. S. v. American Lumber Co., 80 
7 be B09 Tat ecoren ed. S20 29. CCA 

1. Bracken v. Union Pac, RR. Co. 
56 Fed. 447, 449, 5 CCA 548 (“There 
was no order of the court directing 
the defendant to appear by a desig- 


nated day; there was nothing to 
show that such an order, if made, 
could not have been _ personally 


served on the defendant and the 
person in possession of the prop- 
erty; and no such order was_ pub- 
lished for six consecutive weeks as 
required by the act. All that was 
done was to publish a notice, signed 
by the plaintiff, for four consecutive 
weeks, warning the defendant to ap- 
pear. The court by this proceeding 
acquired no jurisdiction in the case, 
and its judgment and all proceed- 
ings had thereunder, including the 
writ [of possession] and _ return 
thereon, were nullities, and inad- 
missible in evidence for that rea- 
son’’). 

2. Bracken v. Union Pac. R. Co., 
56 Fed. 447, 5 CCA 548. ; 

3. Sidney L. Bauman Diamond Co, 
v. Hart, 192 Fed. 498, 113 CCA 104; 
Jennings v. Johnson, 148 Fed. 337, 
78 CCA 329. 

[a] “fhe statute clearly intends 
that the court should set the time 
within which the defendant should 
plead, answer, or demur, In many 
cases it would be proper to give a 
longer time than would be allowed 
by the terms of a subpcena in equity 
issued in the usual form.” Jennings 
v. Johnson, 148 Fed. 337, 339, 78 CCA 
329 (holding that an order in an 
equity suit directing “that service 
of process be made on the defend- 
ant... and in default thereof that 
service be had by publication,” but 
not setting a date for appearance 
was insufficient to confer jurisdic- 
tion, although an uncertified copy 
of the order was served with a sub- 
pena requiring defendant to appear 
on the first Monday in April follow- 
ing its issuance). 

4. Kent v. Honsinger, 167 Fed. 
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like cases under the state statute.? 
‘ An order directing defendant to appear must des- 
ignate a day certain for appearance.2 A subpoena 
to answer a bill in equity is not the order of court 
required by the statute. 
Order of publication. 
service over constructive service is manifest, and is 
recognized by the statute itself,> and notice by 
publication is necessary only where actual personal 
notice cannot be employed.® 
order of publication should not be granted unless 
it is made satisfactorily to appear that personal 
service is not practicable within a reasonable time 
and by the exercise of reasonable diligence.? 
justify an order for substituted service in a suit 


Superiority of personal 


An application for an 


To 


619; Seybert v.. Shamokin, etc. R. 
Co,. 110 Fed. 810, 
5. Bronson v. Keokuk, 4 F. Cas. 


No. 1,928, 2 Dill. 498. 

[a] Personal service of process 
is not essential to give the court jur- 
isdiction over absent defendants in 
cases falling within the statute and 
in respect of property within the 


district. Single v. Scott Paper Mfg. 
Co., 55 Fed. 553. 
[b] The District of Columbia, 


a corporation not within the juris- 
diction of the court for ordinary 
purposes, was properly brought into 
a suit under the statute by service 
of the order upon its principal offi- 
cers in the District of Columbia. 
Hay v.. Alexandria, “ete:; RP Co. it 
F. Cas. No. 6,254a, 4 Hughes 331. 

6 Perez y Fernandez v. Fer- 
nandez y Perez, 220 U. S. 224, 31 SCt 
412, 55). ed, 443° 

7. Hicks v. Crawford Coal, etc., 
Co., 190 Fed. 334; Bracken v. Union 
Pac, R. 'Co., 56 Weds 4475 51 Ce Amb 4a5 
Batt v. Proctor, 45 Fed. 515; Bronson 
ieee eas 4 F. Cas. No. 1,928, 2 Dill. 

[a] Sufficient showing.—To pro- 
cure the special order of service it 
is not necessary in all cases to lay 
a foundation therefor by first is- 
suing subpcenas, or by making an 
order requiring defendants to ap- 
pear before a certain date. If the 
bill shows that they are absent or 
nonresident and cannot be served 
within the district, such subpcena 
or order is useless and nugatory, 
and the special order of service, or 
“warning order” as it is sometimes 
termed, may be procured at once 
and as the first process. U. S. v. 
American Lumber Co., 80 Fed. 309 
[aff 85 Fed. 827, 29 CCA 431] (“This 
was discussed generally in the case 
of Forsyth v. Pierson, 9 Fed. 801. 
And in the case of Batt v. Procter, 
45 Fed. 515, it was held that the is- 
suance of a subpcena and return 
‘Not found’ were not prerequisites 
to the making of the application and 
granting of the order under the act. 
In that case, the general fact of non- 
residence distinctly appeared from 
the averments of the bill, as it does 
in the case at bar. It is true that 
Judge Dillon, in Bronson v. Keokuk, 
4 F. Cas. No. 1,928, 2 Dill. 498, -in- 
timated very strongly that the 
proper practice, under the act of 
March 8, 1875 (Section 738, Rev. St.) 
would be ‘for the bill to aver the 
citizenship and residence of the re- 
spective defendants; to let the sub- 
poena issue against all; and if the 
marshal return some of them not 
found, and they do not voluntarily 
appear, the court, on a showing of 
these and the necessary facts, as be- 
fore stated, by affidavit, will make 
the order to appear and plead, and 
direct the mode of serving the 
same.’ But it does not appear, from 
the report of that case, that the bill 
alleged affirmatively that the defend- 
ants were nonresidents of the dis- 
trict in which the suit was brought, 
as is distinctly averred in the bill 
in the present suit. I consider this 
as an important distinguishing feat- 
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in equity the bill must show not only sufficient 
grounds for relief under the statute but also that 
complainant is entitled to such relief.® 
be service by publication where proper personal 


service cannot be made.?® 
Service of order. 


been duly served with process.1° 


ure between the two cases, and one 
which will go far towards settling 
and regulating the practice to be 
pursued in obtaining extraterritorial 
Service upon absent or. nonresident 
defendants in the class of cases 
covered by the act of March 38, 1875. 
In my opinion, the better, more ex- 
peditious, and. more _ satisfactory 
method of procedure, where the bill 
alleges the general fact of nonresi- 
dence, as in the case at bar, is for 
the complainant to apply for the 
special order of service at the out- 
set and as the first process, thereby 
dispensing with the ordinary sub- 
poena issued as of course. What can 
be the possible utility, efficacy, or 
necessity of causing subpcenas to is- 
sue to be served upon nonresident 
defendants in another district, such 
service being ' absolutely null and 
void, or how such attempted and 
void service can afford a preliminary 
right to the issuance of the special 
order for extraterritorial service, is 
difficult to imagine. Where the ab- 
sence or nonresidence of the defend- 
ants is known to the complainant 
and alleged in his bill, the issuance 
and service of subpcenas would seem 
to be absolutely useless for any pur- 
pose. Where, however, the bill does 
not disclose the general fact of ab- 
sence or nonresidence, then the bet- 
ter practice, aS suggested by Judge 
Dillon in Bronson v. Keokuk, supra, 
would seem to be to cause the sub- 
poena to issue as of course, so that 
the court and the party complainant 
may ,be advised, from the return 
thereto, whether or not the defend- 
ant has been found within, or is ab- 
sent from, the district. But, even 
where the bill fails to disclose that 
the defendant is absent or a nonin- 
habitant, still it seems to me that 
if the complainant should make the 
necessary affidavit for the special 
order required under the act 5 
this should dispense with the issu- 
ance of the ordinary subpcena’’). 
[b] Insufficient showing.—Deny- 
ing an application for an order of 
publication the court said: (1) ‘In 
the present case it merely appears 
from the marshal’s return that these 
defendants are not to be found with- 
in this district, but from anything 
that appears to the contrary, if the 
complainant shall make application 
for an order directing them to ap- 
pear and plead by a day certain, it 
might be entirely practicable to serve 
such order upon them at their places 
of residence in other. districts.” 
Hicks v.. Crawford. Coal, ete, Co., 
190 Fed. 334, 335. (2) “The applicant 
assigns his reasons for requesting 
the order, and they may be stated to 
be: (1) The number of the defend- 
ants is large. (2) The exact resi- 


dence of many of the defendants is 


unknown, and.cannot with reason- 
able diligence*be learned. (3) The 
great cost of obtaining personal 
service upon those whose residences 
are known. .. . The application 
should distinctly state the known 
places of residence, and show the 
diligence used to ascertain the 
places of residence when unknown. 


For later cases, developments and changes in the law see cumulative Annotations, 


It is not necessary to serve the 
order to appear upon one of several defendants who 
is within the jurisdiction of the court and has 
By authority of 
the court the order may be served upon a party out- 
side of the district where the suit is pending! The 
order of the court is not process 1% within the mean- 
ing of a statute or a rule of court relating to the 
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There should 


tified.19 


Then the court would have before it 
the data to direct personal service 
in the one case and publication of 
the order in the other.” Batt v. 
Proctor,’ 45 "Med? bi5,, 516, 517, (3) 
Quashing service of process by pub- 
lication upon a foreign corporation, 
the court held that a corporation 
chartered by another state, but hav- 
ing, in the district where the suit is 
brought, a place of business, in 
charge of an agent designated to 
receive service, as required by the 
state statute, is “found” within the 
district, and there is no occasion for 
service by publication under the pro- 
visions of this section. Spencer v. 
Kansas City Stock-Yards Co., 56 Fed. 
741. 


[ec] Judge Dillon’s statement.— 
“If practicable, says the _ statute, 
personal service of the order must 
be made upon the absent defend- 
ant, wherever found; and it is only 
in cases where such personal -serv- 
icé is not practicable, that the stat- 
ute contemplates that the court shall 
direct a publication of the order. 
How is the court to know whether 
it is practicable to make personal 
service? This may be ascertained by 
requiring the complainant, or his at- 
torney or agent, most conversant 
with the facts, to make a showing 
on oath as to the residence of ab- 
sent defendants. If from this it ap- 
pears that such defendant resides in 
another district, service upon him 
may be directed to be made by the 
marshal of that district; and per- 
haps, in such a case, the court might 
make a_ special order directing or 
authorizing service by some other 
officer. If, from the showing, it ap- 
pears to the satisfaction of the court 
that the residence of the absent de- 
fendant is not known to the com- 
plainant, or his agent or attorneys, 
and cannot, by reasonable diligence, 
be ascertained (and on this sub- 
ject the affidavits should state facts, 
and not mere conclusions), personal 
Service of the order may as well 
be said not to be practicable, and 
then the court may direct the order 
to appear and plead to be published 
in such manner as it shall deem 


{most likely to give the desired no- 


tice.’ Bronson v. Keokuk, 4 F. Cas. 
No. 1,928, 2 Dill. 498, 500, 
{d] A finding by the trial court, 


as the basis of its order, that none 
of defendants ‘were inhabitants of 
or could be found within the timits 
of the district, created a presump- 
tion sufficient to sustain its final de- 
cree against collateral attack, that 
the facts essential to the validity 
of the order were established by 
sufficient and competent proof. 


Woods v. Woodson, 100 Fed. 515, 45 | 


CCA 525. 

[e] Service made upon a lunatic 
in an asylum might be déemed to be 
a personal service “not practicable” 
in the language of the statute, so 
that “a wise precaution would sug- 
gest a further direction by the court 
that publication be also made, in ad- 
dition to that kind of personal serv- 
ice.” In re Burka, 107 Fed. 674, 675. 

8 Gage v. Riverside Trust Co., 


—_" 


~*~ 
{[§ 135 


issuanve or service of process,'® and no particular 
service or proof of service being required by the 
statute,4* such order in an equity suit 15 need not 
be served by the marshal of the district, or by his 
deputy, or by some other person specially appointed 
for that purpose.'¢ 
to be made, the order itself must be published,!7 for 
the required time.!8 

Opening judgment in cause. The statute makes 
provision for opening a final judgment thereunder 
upon application of a defendant not personally no- 
In the cases to which the statute applies 
the right to appear and have the cause reopened is 


Where substituted service is 


156 Fed. 1002 (vacating an order for 
substituted service, thé court say- 
ing: “Certainly substituted service 
would not be authorized in a case 
where the bill, although specifically 


demanding the relief mentioned in 
the statute, clearly negatived com- 
plainant’s right thereto; and it 


seems to me, after careful consider- 
ation of the statute, its phraseology 
and manifest purpose, that such 
service ought not to be had in ‘any 
case unless the complainant affirrna- 
tively shows his right to the pevey 
which alone justifies the service, t 
would be illogical and unreasonable 
to hold that a statute designated 
solely to enable a complainant to ac- 
complish certain specified objects in- 
cludes a case where, from complain- 
ant’s own showing, it does not ap- 
pear that either of said objects is 
attainable’’). 

9. Ellsworth Trust Co. vy. Parra- 
more, 108 Fed. 906, 48 CCA 132 
(where the only service on a non- 
resident corporation was made upon 
an officer of the corporation in a 
state other than that wherein it was 
incorporated and had a _ place of 
business, without any attempt to ob- 
tain an order for service by publi- 
cation, the service was held insuffi- 
cient). 

10. Biack v. Foreman Bros. Bank- 
ing Co., 218 Wed. 264, 

11. Perez y Fernandez vy. Fer- 
nandez y Perez, 220 U. S. 224, 31 SCt 
412, 55 L. ed. 443, 

12. Sidney L. Bauman Diamond 
Co. v. Hart, 192 Fed. 498, 113 CCA 
104; U. S. v. American Lumber Co., 
80 Fed. 309 [aff 85 Fed. 827, 29): CGA 
431]; Forsyth y, Pierson, 9 Fed, 891, 
Li Biss, 133) 


[a] “The special order of service, 
required to be obtained under the 
act is not a subpceena nor a 


summons.” U. S. v. American Lum- 
ber Co., 80 Fed. 309 [aff 85 Fed. 827, 


29 CCA 431] 
Process in general see supra 


13. 

§ 134, 
14... Forsyth: vy, 

801, 11 Biss. 133. iid ce 
15. Service of subpena in eauity 


see Supra § 134, 

16. Forsyth vy. Pierson, 9 Fed. 
S01 ee ant Biss. 133 (service by the 
marshal or his deputy of the dis- 
trict whereof the absent nonresident 
is a defendant, or wherein he is 
found, and the return thereof in the 
usual form or by affidavit, are suffi- 
cient), 

[a] Service of the order upon a 
nonresident may of course be eae 
Dy ue aero on the district where 

esides. ingle v. Scott Pape 
Mfg. Co., 55 Fed. 553. sa 


Pierson, 


17. Sidney L. Bauman Diamond 
ey v. Hart, 192 Fed. 498, 113 CCA 
[a] Publication of a citation is- 


sued by the clerk 
Sidney L. Bauman Diamond Co. v. 
Hart, 192 Fed. 498.5 113° "GCA! $1104, 
Bauman Diamond 
Fed. 498, 113 CCA 


. Union P « Co., 
56 Fed. 447, 5 CCA 548, a) 


Jud. Code § 57. 


will not suffice. 


Same title, page and note number. 


oo 


§§ 135-136] 


not dependent upon terms to be fixed Ly the court, 
except. to the extent that the statute provides for 


terms as to ecosts.2° 
[§ 136] 9. Attachment 2+ 


[a] “The right to appear and de- 
fend within the year is given by the 
proviso to all defendants who have 
not been ‘actually personally noti- 
fied as above provided.’ To deter- 
mine, therefore, 
ant who appears and asks to be al- 
lowed to defend has been actually 
personally notified in such a manner 
as. to exclude him from the enjoy- 
ment of the right involves ascertain- 
ing not whether he had been noti- 
fied in any possible manner, but 
whether he had been ‘actually per- 
sonally notified as above provided;’ 
that is, as required by the provisions 
of the section. ... In other words, 
where the property is situated in the 
district where the suit is brought 
as provided in the statute the right 
of the court to exert its authority 
is made to depend upon two forms 
of notice, which are distinct one from 
the other. First, an actual notice 
calling upon the person to appear, 
and which, in virtue of an express 
authority of the court, may be served 
upon the party outside of the dis- 
trict where the suit is pending. Sec- 
ond, a notice by publication ealling 
upon the party to appear and defend 
within the statutory time, this lat- 
ter notice, however, being only neces- 
sary where the former method can- 
not be employed. Considering the 
two distinct subjects, the proviso of 
the statute ordains that where the 
actual personal notice has not been 
made as provided and publication has 
therefore been resorted to, that with- 
in a year the party’ has a right to 
appear and the case must be re- 
opened to permit him to make his 
defense, That is to say, the stat- 
ute, without ambiguity, confers the 
right to have the case reopened 
wherever the jurisdiction of the 
court has rested upon publication 
and denies such right where the re- 
quirements of the statute as to ac- 
tual personal notice have been com- 
It follows that in a case 
where the method for giving the 
actual notice pointed out by the stat- 
ute has not been resorted to, and, on 
the contrary, publication of notice 
was the basis of the jurisdiction of 
the court, an inquiry as to informa- 
tion conveyed 


of the pulls ay aes ope 
urpose oO eterm g 
Each defendant has a right to appear 
within the year and have the case 
opened to enable him to defend, is 
wholly immaterial.” 
nandez v. Fernandez y 
S. 224, 230, 31 SCt 
20, Perez y 
dez y Perez, 220 


5 L. ed. 4438. 
: 21. See generally Attachment 6 


generally Garnishment 


567. 


aa and Garnishment.?? 
It is expressly provided by statute 2* that in com- 
mon-law causes plaintiff shall be entitled to similar 
remedies, by attachment or other process, against 
the property of defendant, as are provided by the 
laws of the state in which the court is held,2‘ that 
the federal courts may from time to time, by gen- 
eral rule, adopt such state laws as may be in force 
in the states where the courts are held in relation to 
attachment and other process;2® and that similar 
preliminary affidavits or proofs, and similar security, 
as required by the state laws, shall be first furnished 


whether a defend- | 
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by the party seeking such attachment or other rem- 
The remedy given carries: with it the in- 


cidents of the state remedy 2” so far as they are 


davit made to 


24. U.S. Rev. St. § 915; Fernandez 
y Perez v. Perez y Fernandez, 202 
U. S.: 80, 26 SCt 561, 50 L. ed. 942; 
Loewe v. Union Sav. Bank, 226 Fed. 
294; United. Water Works Co. v. 
Stone, 143 Fed. 1022; Randolph v. 
Tandy, 98 Fed. 939, 39 CCA 351. 
[a] Foreign attachment.—aAtian- 
tic, ete., R. Co. v. Hopkins, 94 U. S. 
11, 24 L. ed. 48; Logan v. Goodwin, 
104 Fed. 490, 43 CCA 658; Randolph 
v. Tandy, 98 Fed. 939, 39 CCA 351; 
Central Trust Co. v. Chattanooga, 
ete., R. Co., 68 Fed. 685; U. S. v. 
Swan, 65 Fed. 647, 18 CCA 77; Booth 
v. Denike, 65 Fed. 48; Citizens’ Bank 
v. Farwell, 56 Fed. 570, 6 CCA 24; 
Guillou v. Fountain, 10 F. Cas. No. 
5,681; Springer v. Foster, 22 F. Cas. 
No. 13,265, 1 Story 601. 

{b] Attachment dissolved under 
a state statute is dissolved in the 
federal court. Bates v..Days, 17 
Fed. 167, 5 McCrary 342; Mather v. 
Nesbit, 13 Fed. 872, 4 MéeCrary 505, 
under U. S. Rev. St. §§ 915, 933 
[Comp. St. (1901) pp 684, 689]. 

25. U.S. Rev. St. § 915. 

[a] Written rules adopting state 
laws not necessary.—‘‘The rules of 
practice of a court may be sufficient- 
ly shown by its judgments, and the 
record of its proceedings in like 
cases.” Citizens’ Bank v. Farwell, 
56 Fed. 570, 574, 6 CCA 24 [dist 
Lamaster v. Keeler, 122 U. S. 376, 8 
Sct 197, 31 L. ed. 238]. 

[b] Presumption as to adoption.— 
‘In the absence of convincing evi- 
dence to the contrary the presumption 
in the appellate court is that the rem- 
edial statutes in force in the states 
at the time when proceedings under 
them were taken in the federal courts 
had been. adopted by those courts, 
either by written rule or by gen- 
eral practice.” Logan _v. Goodwin, 
104 Fed. 490, 495, 43 CCA 658. To 
same effect Fullerton v. U. 8S. Bank, 
1 Pet. (U. S.) 604, 7 L. ed. 280; 
Lowry v. Story, 31 Fed. 769; Russell 
v. Ashley, 21 F. Cas. No. 12,150, 
Hempst, 546; U. S. v. Stevenson, 27 
F. Cas. No. 16,395, 1 Abb. 495. 

[c] Joinder of debts in attach- 
ment without regard to state prac- 
tice, Bowden v. Burnham, 59 Fed. 
752,.8 CCA 248, O’Connell v. Reed, 
56 Fed. 531, 5 CCA 586. 

26. U. S..Rev. St. § 915. 

27. Russia Cement Co. v. Le Page 
Co., 174 Mass. 349, 351 (where it is 
said: “The method to be followed in 
making an attachment, in prosecut- 
ing it to effect, and in determining 
when and how the benefit of the 
remedy is lost, are to be looked for 
in the State gn i 

28. randenstein ; 

Swiss F. Ins. Co., 159 Fed. 589 [aft 
168 Fed. 1020, 92 CCA 614 (writ of 
error dism 215 U. S. 588 mem, 30 
Sct 405 mem, 54 L. ed. 339 mem, 
certiorari den 216 U. S. 621 mem, 30 
SCt 575 mem, 54 L. ed. 641) 1]. 

[a] Jurisdiction of & nonresident 
of the state and district cannot be 
acquired by an attachment of his 
property within the division and dis- 
trict in accordance with the state 
law. Ex p. Des Moines, etc., Co., 


Helvetia 


consistent with the jurisdiction and powers of fed- 
eral courts,’* and embraces the decisions of the 
highest state court construing the state statutes.?® 
The state law and practice govern with respect to 
such matters as the method of making and prosecut- 
ing attachments,°° the grounds of attachment,*1 the 
property subject to attachment,?? the amount. of the 
attachment bond ** and the qualification and resi- 
dence of the sureties,?4 the sufficiency of the affi- 


obtain the attachment,®?® the di- 


rection of the attachment writ,?° the service 


103 U. S. 794, 26 L. ed. 461; Smith v. 
Reed, 210 Fed. 968; U. S. v. Brooke, 
184 Fed. 341. 

[b] Attachment in a state court 
with’ no personal service on a non- 
resident (1) does not give jurisdic- 
tion to a federal court on removal 
to render a judgment in personam 
against defendant. Clark v. Wells, 
208 U. S. 164, 27 SCt 43, 51 L. ed. 
138; Perkins v. Hendryx, 40 Fed. 657. 
(2) But the court may render judg- 
ment enforcible against the attached 
property. Clark v. Wells, supra. 

[c] Motion to discharge an at- 
tachment will not be heard in vaca- 
tion, even if it might be so heard in 
the state court, since congress. has 
not conferred such power on federal 
judges, and the power is not in- 
herent. Claflin v. Steinberg, 5 F. 
Cas. No. 2,777, 2 Dill, 324. 

29. Manley v. Park, 187 U. S. 547, 
23 SCt 208, 47 L. ed. 296 [aff 62 Kan. 
553, 64 P 283; Fleitas v. Cockrem, 
101 U. S. 301, 25 L. ed. 954; People’s 
Sav. Bank, ete, Co. v. Batchelder 
Egg Case Co., 51 Fed. 130, 2 CCA 
126; Lafollye v. Carriere, 24 Fed. 346 
{aff 117 U..S. 201, 6 SCt 565, 29 L. 
ed. 855]; Baltimore Third Nat. Bank 


v. Teal, 5 Fed. 503, 4 Hughes 572; 
Lehman vy. Berdin, 15 F. Cas. No. 
8,214, 5 Dill, 340. 

[al Effect of amendment.— 


Whether an amendment to plaintiff’s 
declaration discharges a bond pre- 
viously given to dissolve an attach- 
ment depends on the local law. Rus- 
sia Cement Co. v. Le Page Co., 174 
Mass. 349, 55 NE 70. 

[b] A decision of the highest 
state court that an attachment is 
void, if the declaration is demur- 
rable, necessitates that the attach- 
ment be quashed by the _ circuit 
court. Baltimore Third Nat. Bank v. 
Teal, 5 Fed. 503, 4 Hughes 572. 

30. Russia Cement Co. v, Le Page 
Co., 174 Mass. 349, 55 NE 70. 

31. United Water Works Co, v. 
Stone, 143 Fed. 1022. 

32. McDermott v. Hayes, 197 Fed. 
129, 116 CCA 553 [rev 194 Fed. 902] 
(a plaintiff, in an action at law in 
the circuit court of the district of 
Massachusetts, who attaches real es- 
tate there, is governed by Rev. L. 
ce 147 § 3, and may attach the real 
estate. of his debtor where he has 
no notice of an oral trust under 
which the debtor holds it). 

33. Fleitas v. Cockrem, 101 U. S. 
301, 25 L. ed. 954. 

34. Singer Mfg. Co. v. Mason, 22 
F, Cas. No, 12,908, 5 Dill. 488. 

35. Ely v. Hanks, 8 F. Cas. No. 
4,430, 1 WestLMonth 107. 

36. Treadwell v. Seymour, 41 Fed. 
579 (the warrant issuing from the 
federal court might properly be di- 
rected to the marshal for any dis- 
trict within the state, following the 
state law providing for the direc- 
tion of the warrant to the sheriff of 
any county in the state). 

{a] Direction for service. — Not- 
withstanding Rev. St. § 914, a writ 
of attachment issued by a federal 
court, dated twenty-two days before, 


‘and made returnable at the succeed- 


814 [25C.J.] 
thereof,?’ the requisites of the notice to a garnishee,®* 
whether a notice required by state statute to be given 
by plaintiff in garnishment, where he desires to take 
issue on the garnishee’s answer, raises an issue be- 
tween plaintiff and garnishee without the filing of 
further pleadings,*® the amendment of the attach- 
ment order,*® writ,*! bond,*? or other parts of the 
proceeding,** the right to make a motion to discharge 
an attachment,** proceedings for dissolution,*® the 
effect of the appointment of a receiver for defend- 
ant in attachment,*® the sale of perishable property 
under attachment,*’ the right of other creditors to 
appear and participate in the distribution of the 
proceeds of the attached property,*® trials of the 
right of property 4? or of issues on the answers of 
garnishees,°° the rule of distribution and the mode 
of settling priority of lien in ease of successive at- 
tachments,>? and the right of a discharged garnishee 
to recover expenses and attorneys’ fees.52 An at- 
tachment in the federal courts is to be dissolved 
when any contingency occurs on which, according 
to the laws of the state where the court is held, 
such attachment would be dissolved upon like pro- 
cess instituted in the courts of the state.5* On the 
other hand, the attachment proceedings are subject 
to general and positive provisions in acts of congress 
properly applicable to them.°4 


Bankers’, 
Carpet Co., 


ing term under such rule, was valid, etc., 


although it did not comply with the 
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28 Fed. 


‘ 
[§§ 136-138 


[§ 1387] 10. Appearances.°> The general rule of 
conformity to state practice, with its limitations and 
exceptions,°° applies to matters connected with ap- 
pearances,°? but a district court, having adopted a 
rule, in conformity with the state statute, as to the 
time within which a defendant is required to appear 
after service, is not required to change such rule 
to conform to every change in the statute, and it is 
not without jurisdiction over a defendant because 
the time fixed by the rule and the summons issued 
and served thereunder is shorter than that pre- 
seribed by the statute then in foree.5® 

A special appearance to object to the jurisdiction 
cannot be given the effect of a general appearance 
on the objection being overruled, although such is 
the practice of the state courts.°® A state statute 
prohibiting a special appearance does not preclude a 
defendant sued in a state court, after removing the 
cause to the federal court, where special appear- 
ances are allowed, from appearing specially and ob- 
jecting to the service on the ground that defendant 
was not amenable to the process of the courts of 
such state.® 

[§ 138] 11. Pleading.*t The rule of conformity 


' to state practice, with the limitations’ stated,®2 ap- 


plies to the pleadings in an action.*? The federal 
courts follow the practice of the state courts as 


in which the action is 
Nelson v. Husted, 182 Fed. 


lar court 
brought, 


Chicago 
Bates v. 


Conny. 
398; 


state statute requiring state writs 
to contain a direction for service 
and return within twenty-one days 
after date of the process. Gokey v. 
Boston, etc., R. Co., 130 Fed. 992, 9 
AnnCas 384 [aff 149 Fed, 42, 79 CCA 
Ceres LON Users. 255, eSeSChuenr, 62: Tu 
ed. 1002]. 

"37. Loewe v. Union Sav. Bank, 
226 Fed. 294; McDermott v. Hayes, 
197 Fed. 129, 116 CCA 553. 

38. Logan v. Goodwin, 104 Fed. 
490, 43 CCA 658; Wile v. Cohn, 63 
Fed. 759 [aff 70 Fed. 138, 17 CCA 25]. 

39. Logan v. Gocdwin, 104 Fed. 
490, 48 CCA 658. 

40. People’s Sav. Bank, etc., Co. 
v. Batchelder Egg Case Co., 51 Fed. 
130, 2 CCA 126 (if the state statute 
requires the clerk to specify the 
amount of the attachment in the or- 
der granting it, his neglect to do so 
is not fatal). 

41. Wolf v. Cook, 40 Fed. 482, 

42, Singer Mfg. Co. v. Mason, 22 
BH, Cas. No. 12;903, 5 Dill. 488. 

43. People’s Say. Bank, etc., Co. 
v. Batchelder Egg Case Co., 51 Fed. 
130, 2 CCA 126. 

44. Garden City Mfg. Go. v. 
Satta, IP Cas:) No; 15.207, 61 (Dill! 
305. 

45. Commonwealth Trust Co. v. 
Frick, 120 Fed. 688 (where a suit 
was begun in a state court by for- 
eign attachment, and the case was 
removed to the circuit court, the cir- 
cuit court had jurisdiction of a rule 
on plaintiff to show cause of action, 
and why the attachment should not 
be dissolved on the pleadings, such 
rule being in accordance with pre- 
vailing state practice), 

46. Morgan v. New York Nat. 
Bldg., etc, Assoc, 73 Conn. 151, 46 
A 877. 

47. New York Silk Mfg. Co. v. 
Poporson Second Nat. Bank, 10 Fed. 


48. Gumbel v. Pitkin, 124 U. sg. 
131, 8 SCt 379, 31 L. ed, 374; Krip- 
pendorf v. Hyde, 110 U. S. 276, 4 SCt 
27, 28 Li, ed. 145. 

49. Krippendorf v. Hyde, 110 UV. 
S. 276, 4 SCt 27, 28 lL. ed. 145; Rice 
v. Adler-Goldman Commn, Co., 71 
Fed. 151, 18 GCA. 15. 

50. Citizens’ Bank v. Farwell, 56 
Fed. 570, 6 CCA 24, 

53. Brooks v. Fry, 45 Fed. 776; 


For later cases, developments and changes in the law 


Days, 17 Fed. 167, 5 McCrary 342, 

52. Tefft v. Stern, 74 Fed. 755, 21 
COA iB. 

53. Tua v. Carriere, 117 U. S. 201, 
6 SCt 565, 29 L. ed. 855; Shwartz v. 
H. B. Claflin Co., 60 Fed. 676, 9 CCA 
204; Neufeld v. Neufeld, 37 Fed. 560, 
13 Sawy. 604; Lafollye v. Carriere, 
24 Med. 346; [aft 427) U.S. 201, 6 SCt 
565, 29 L. ed. 855]; Mather v. Nes- 
bit, 13 Fed. 872, 4 McCrary 505. 

54, Booth v, Denike, 65 Fed. 43: 
Bowden v. Burnham, 59 Fed. 752, 8 
CCA 248; Erstein v. Rothschild, 22 
Fed. 61. 

55. See generally Appearances 4 
CiseeDp els 12: 

56. See supra §§ 111-126. 

57. Cain v. Commercial Pub, Co., 
232 U.S. 124, 34. Sct 284, 58 L. ed. 
534; Mexican Cent. R. Co. v. Pink- 
ney, 149 U. S. 194, 18 SCt 859, 37 L. 
ed. 699; Southern Pac. Co. v. Den- 
ton, 146 U. S. 202, 18 SCt 44, 36 L. 
ed. 942; Lehigh Valley Coal Co. v. 
Yensavage, 218 Fed. 547, 134 CCA 
275; Chinn vy. Foster-Milburn ‘Coz 
195 Fed. 158 [aff 202 Fed. 5, ube 
CEA 577). 

[a]. The lack of any valid serv- 
ice of process upon a foreign cor- 
poration does not defeat the juris- 
diction of a federal circuit court of 
an action in which such corporation 


pleaded in his answer a demand in | 


recoupment, especially since, under 
the local practice, as defined in ANDI 
Rey.” St.te* 1108s 30) Sa" defendant 
may have a verdict and judgment in 
his favor if it appears that plain- 
tiff is indebted to him for a balance 
when the two claims are set against 
each other, and, after the cross claim 
is set up, plaintiff is not permitted 
to dismiss his suit without the con- 
sent of defendant or leave of court 
sranted for cause shown. Mer- 
chants’ Heat, etc., Co, v. Clow, 204 U, 


S. 286, 27 SCt 285, 51 L. ed. 488. 
[b] The filing of a demurrer in a 
suit in equity in a federal court, 


which in addition to challenging the 
jurisdiction of the court, presents 
other grounds which go-to ‘the 
merits, constitutes a general lap- 
pearance, and, where the case is one 
of which the court can take juris- 
diction, waives not only want of 
service, but all special privileges of 
defendants in respect to the particu- 


O21 

58. Shepard vy. Adams, 168 U. S. 
618, 18 SCt 214 49 0r. eal Goo. 

59. Hitchman Coal, etc. Co. vy. 
Mitchell, 245 U. S. 229, 38 sct 65, 
62 L. ed. 260 [rev 214 Fed. 685, 131 
CCA 425 (rev 202 ¥ed. 512) and 
mandate stayed 38 SCt 190]; Davis 
v. Cleveland, etc., R. Co., Betsy 
Toi, 30° SCt) 463" 54. Tn sad: 708, 27 
LRANS 828, 18 AnnCas 907; David- 
son Bros, 213 


” 6755 


v. Pinkney, 
149 U. S. 194, 13 SCt 859, 37 L. ed. 


Cay Zon. 
Milburn Co., 
Med. 175) 1122 
law of a state that a special ap- 
pearance to 


a nonresident). 
60. Louden Mach. Co. v. Ameri- 
can Malleable Iron Co., 127 Fed. 1008. 


61. See generally Pleading [31 
Cye 1], 
62. See supra §§ 111-126. 


63. entral Vermont R. Co. v. 
White, 238 U. s. 507, 35 SCt 865, 59 
L. ed. 1438; Coffey v. U. SS. Leo: 
S. 238, 6 Sct 717, 29 L, ed. 890; 
WiISacy. Forbes, 259 Fed. 585; United 
Workers vy. Coronado Coal Co., 


Southern R. Co.,- 255 Fed. 
Foster vy. Callaghan, i 
944; Kalloch y. Hoagland, 239 Fed. 


Boatmen’s 
Bank iy, Fritzlen, 221 


Fed. (145, 
1387 CCA 45; United Kansas Port- 
land Cement 


Co. v. Harvey, 216 
Bed sie: U3:25 “OCA 460; Oh ees 
can Confectionery Co. y. North Brit- 
ish,  ete., JIns. \Co¥i190) sea: 1955 
Lindsay-Bitton Live Stock Co. vy. 
Justice, 191 Fed, 163, 111 CCA 525; - 
Hannum y, Jerome, 184 Fed. TG) 


Brown v. Cumberland Tel., ete, Co. 


see cumulative Annotations, 


Same title, page and note number. 


§§ 138-139] 


to the time to plead,** the form, scope, and suffi- 
ciency of the pleadings,® the necessity of pleading 
certain defenses specially,°* the construction of 
pleadings,®*” the necessity of filing a supplemental 
pleading to cover the particular relief sought,* 
the effect of a failure to deny or controvert 
allegations of the complaint,®°® the effect as 
an admission of a _ statement of facts in 
a notice attached to a plea,” the striking out of 
irrelevant pleadings,’ the right to offer evidence 
as to matters not specifically pleaded,’? motions to 
make pleadings more specific,“ demurrers 7* and the 
determination thereon,’® and the taking of judgment 
for want of a sufficient affidavit of defense;’* and 
all defenses are open to a defendant under any form 
of plea, answer, or demurrer, which would have been 
_ open to him under like pleading in the courts of the 

state in which the federal court is held.77_ The rule 
that a demurrer does not admit legal conclusions 
pleaded obtains in the federal courts.78 <A _ state 
rule of practice that the filing of an amended peti- 
tion in compliance with an erroneous order, which 
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struck out parts of the original petition, is a waiver 
of the error is not binding upon the federal courts 
in that state.*® In a federal court it is not neces- 
sary, in order to let in the defense of laches, that 
a foundation should be laid by any averment in 
the answer.®° With respect to the mode of raising 
jurisdictional objections, the state practice may be 
followed,*+ but does not furnish the exclusive 
method.§2 If conformity to state practice would 
tend to defeat justice in a given case, a federal court 
may reject the local rules of pleading as to subor- 
dinate matters of form.®* 

A decision of the highest court of the state as to 
the necessity of pleading an estoppel, if intended 
to establish a general rule of pleading, is binding 
on a federal court sitting within the state. 

[§ 139] 12. Joinder or Severance of Causes of 
Action.*®> State statutes authorizing or forbidding 
the joinder or severance of causes of action are fol- 
lowed,®* unless their effect is to impair the juris- 
diction of the federal courts.87 But whatever may 
be the state practice, legal and equitable remedies 


181 Fed. 246; Knight v. Illinois Cent.\)v. Westinghouse Air Brake Co., 168 74. Quincy v. Steel, 120 U. S. 
R. Co., 180 Fed. 368, 103 CCA 514; |Fed. 766. 241, 7 SCt 520, 30 L. ed. 324; Kent 
Bryson v. Gallo, 180 Fed. 70, 103 [b] One good account will sup-|v. Bay State Gas Co., 93 Fed. 887; 
CCA 424; Hardy v. Chicago, etc., R.|port a general verdict, although the | O’Connell v. Reed, 56 Fed. 5381, 5 
Co., 172 Fed. 454; Hein v. Westing- | other counts are defective. Glenn v.|CCA 586; Woodward v. Gould, 28 
house Air Brake Co, 168 Fed. 766; | Sumner, 132 U. S. 152, 10 SCt 41, 33 | Fed. 736. 

Southern R. Co. v. King, 160 Fed..| L. ed. 301; Bond v. Dustin, 112 U. S. 75. “Norfolk,  ete., ‘Tract, Co. iva 
332, 87 CCA 284 [aff 217 U. S. 524, | 604, 5 SCt 296, 28 L. ed. 835. Rephan, 188 Fed. 276, 110 CCA 254. 


30 SCt 594, 54 L. ed. 868]; Moore [ce] 


Action on insurance policy.— 


76. Harding, Whitman & Co. v. 


Bros. Glass Co. v. Drevet Mfg. Co., 
154 Fed. 737; Roberts v. Langen- 
bach, 119 Fed. 349, 56 CCA 253; Rush 
v. Newman, 58 Fed. 158, 7 CCA 136; 
Lewis v. Gould, 15 F. Cas. No. 8,324, 
13 Blatchf. 216; Valarino v. Thomp- 
son, 28 F. Cas. No. 16,810a. 

[a] Complaint or declaration.— 
Evans v. Union Pac. R. Co., 58 Fed. 
497, 

[b] Pleadings in an action on a 
foreign judgment are governed by 
the practice of the state within 


i t deral court takes juris- 
which the fe oo oned) 


diction. Cruz v. O’Boyle, 
824. 
[ec] The sufficiency of a_ bill 


brought under a special act of con~- 
gress) against a particular corpora- 
tion and others must be determined 
by the provisions of such statute, 
which is exclusive. U.S. v. Union 
Pac. R. Co., 98 U. S. 569, 25 L. ed. 
148. j 

64. Werthein v. Continental nERS5 
etc., Co., 11 Fed. 689; Ricard v. New 
Providence Tp., 5 Fed. 433. 

65. Lindsay-Bitton Live Stock 
Co. vy. Justice, 191 Fed. 163, 111 CCA 
525; Brown v. Cumberland Tel., etc., 
Co., 181 Fed. 246; Hardy v. Chicago, 
etc, R. Co. 172 Fed. 454; Monarch 
Tobacco Works v. American Tobacco 
Co., 165 Fed. 774; Moore Bros. Glass 
Co, v. Drevet Mfg. Co., 154 Fed. 737; 
Tonopah Fraction Min. Go. vi Doug: 
lass, 123 Fed. 936; Van Doren vV. 
Pennsylvania R. Co., 93 Fed. 260, 
35 CCA 282; Burlington Ins. Colaw: 
Miller, 60 Fed. 254, 8 CCA 612; Rush 
vy. Newman, 58 Fed. 158, 7 CCACIZ6; 
Woodward v. Gould, 28 Fed. 736; 
Cottier v. Stimson, 18 Fed. 689, 9 
Sawy. 435; Castro v. De Uriarte, 12 
Fed. 250; Lewis v. Gould, 15 F. Cas. 
No. 8,324, 13 Blatchf. 216; Louisville, 
etc., R. Co. v. Stewart, 156 Ky. 550, 
161 SW 557. 

“The Pa os 
States follow e 
courts of the State in regard to the 
form and order of pleading, includ- 
ing the manner in which objections 
may be taken to the jurisdiction and 
the question whether objections to 
the jurisdiction and defenses on the 
' merits shall be pleaded successively 
or together.” Southern Pac. Co. me 
Denton, 146 eR 202, 209, 13 S 
44, 36 L. ed. 942. 

[a] Substantial compliance 
the state practice 1S sufficient. 


Courts of the United 
practice of the 


with 
Hein 


Cal. Code Civ. Proc. § 437, which pro- 
vides that in an action on an insur- 
ance contract wherein defendant 
claims exemption from liability, 
because, although the proximate 
cause of the loss was a peril 
insured against, the loss was re- 
motely caused by, or would not 
have occurred, but for a peril ex- 
cepted in the contract, defendant 
must specify in his answer the peril 
which was the proximate cause of 
the loss, in what manner the peril 
excepted contributed to the loss, or 
itself caused the peril insured 
against, and if he claims that the 
peril excepted caused the peril in- 
sured against upon what premises, 
or at what place the peril excepted 
caused the peril insured against, is 
not inapplicable to the United States 
courts in an action at law as’ com- 
pelling a disclosure of evidence in 
advance of trial, while Rev. St. 
§ 861 (Comp. St. [1901] p 661), pro- 
vides that the mode of proof in the 
trial of actions at common law shall 
be by oral testimony, and examina- 
tion of witnesses in open court, ex- 
cept as thereinafter provided. San 
Francisco County Bd. of Education 
v, Alliance Assur. Co., 159 Fed. 994. 
66. Preferred Acc. Ins. Co. v. 
Barker, 93 Fed. 158, 35 CCA_ 250. 
67. U. S. v. Parker, 120 U. S. 89, 
7 SCt 454, 30 L. ed. 601; Northern 
Pac. R. Co. v. Paine, 119 U. S. 561, 
7 SCt 323, 30 L. ed. 513; Connolly v. 
Standard Oil Co., 264 Fed. 383; Bry- 
son v. Gallo, 180 Fed. 70, 103 CCA 
424, 
68. Hardy v. Johnson, 1 Wall. (U. 
8.) 371, 17 L. ed. 502; Merrill’ v. 
Rokes, 54 Fed. 450, 4 CCA 433. 
69. Robertson v. Perkins, 129 U. 
S. 233, 9 SCt 279, 32 L. ed. 686; St. 
Louis,.ete., R. Co, v. Knight, 122.0. 
Ss. 79, 7 SCt 1132, 30 L. ed. 1077; 
Ralls County v. Douglass, 105 U. s. 
728, 26 L. ed. 957. 
70. b 
men, 200 Fed. 1, ge CCA 1. c 
71, Wilcox, etc., . : 
Pheenix Ins. O., 1-199) | Tafe 
65 Fed. 724, 13 CCA 88]; Oregonian 
R. Co. v. Oregon R., etc., Co., 27 
Fed. 277. x 
72. Southern R. Co. v. King, 160 
Fed. 332, 87 CCA 284 [aff 217 U. S. 
524, 30 SCt 594, 54 L. ed. 868]. 
73. Gadonnex v. New Orleans Be 


Co., 128 Fed. 805. 


York Knitting Mills, 142 Fed. 2228. 

77. Roberts v. Lewis, 144 U. S. 
657, 12 SCt 781, 36 L. ed. 579; Du- 
shane vy. Benedict, 120 U. S. 630, 7 
SCt 696, 30 L. ed. 810; Indianapolis, 
ete, RY Covivs. Horst, 93) Urn cumcouy 
213 L. ed. 898; Chemung Canal Bank 
v. Lowery, 93 U. S. 72, 23 L. ed. 806; 
Yocum v. Parker, 130 Fed. 770, 66 
CCA 80 [aff 1384 Fed. 205, 67 CCA 
227]; Roberts v. Langenbach, 119 
Fed. 349, 56 CCA 253; Johnston v. 
Klopsch, 88 Fed. 692; Jones v. Row- 
ley, 738 Fed. 286; Theroux v. North- 
ern Pac. R. Co., 64 Fed. 84, 12 CCA 
52; Greene v. Tacoma, 53 Fed, 562; 
Dexter v. Sayward, 51 Fed. 729; Cel- 
luleid Mfg. Co. v, American Zylon- 
ite Co. 384 Fed. 744; Draper v. 
Springport, 15 Fed. 328, 21 Blatchf. 
240; Frank v. Chetwood, 9 F. Cas. 
No. 5,051; Oscanyan v. Winchester 
Repeating Arms Co., 18 F. Cas. No. 
10,600, 15 Blatchf. 79 [aff 103°U. S, 
261]. See also supra § 99. 

78. General Electric Co. v. West- 
pee Electric, etc., Co., 144 Fed. 
58. 

79. Williamson v. Liverpool, etc., 
Ins, Co., 141 Fed. 54, 72 CCA 542, 5 
AnnCas 402. 

80. Hudnutt v. Britannia Min, Co., 
133 Fed. 1020, 66 CCA 679; Moore v. 
Nickey, 133 Fed. 289, 66 CCA 667. 


81. Kimball v.. Detroit, etc, R. 
Co; 189 Fed. 409; Peper Auto. 
Co. v. American Motor Car Sales 


Co., 180 Fed. 245; Hagstoz v. New 
York Mut. L. Ins. Co., 179 Fed. 569; 
Cole v. Carson, 153 Fed. 278, 82 CCA 


408; Roberts v. Langenbach, 119 
Fed. 349, 56 CCA 253; Jones v. Row- 
ley, 73 Fed. 286. 


82. Jurisdictional objections see 
supra §§ 95-107. 

83. Hein v. Westinghouse Air 
Brake Co., 164 Fed. 79. 

84 Shelton v. Southern R. Co., 
255 Fed. 182. b 


Decisions of state courts as au- 
ere! generally see infra §§ 170- 


oe See generally Actions §§ 188- 


86. United Mine Workers _ v. 
Coronado Coal Co., 258 Fed. 829, 169 
CCA 549; Beckwith v. Chicago, etc., 
R. Co., 223 Fed. 858. 

87. Chesapeake, etc, R. Co. v. 
Dixon, 179 U. S. 181, 21 SCt 67, 45 L. 
ed. 121; Beckwith v. Chicago, etc., 
R. Co., 223 Fed. 858; Boatmen’s Bank 
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cannot be blended in one suit in the federal courts.*8 
As congress has 
given liberal authority to the federal courts to allow 
amendments of defects:in their process, pleadings, 
and other proceedings,®® the right to allow amend- 
ments exists independently of any state statute, 
and the subject of amendments is not governed by 
the laws of the state.°* But nevertheless it is very 
generally considered that the practice in respect to 
amendments should conform to the state practice,®? 
except where such conformity would contravene the 
federal statute %* or impede the administration of 


[§ 140} 13. Amendments.%° 


justice, 


[§ 141] 14. Witnesses.°¢ 


v. Fritzlen, 135 Fed. 650, 68 CCA 288 
[certiorari den 198 U. S. 586, 25 SCt 
803, 49 L. ed. 1174]; O’Connell v. 
Reed, 56 Fed. 531, 5 CCA 586; Con- 
nelliaty, “Utica ietes, R. 'Co.,/138 Fed. 
241; Castro v. De Uriarte, 12 Fed. 
250 


[a] Practice affecting jurisdic- 
tional amount in controversy.— 
Where a state statute allows a plain- 
tiff to sue out attachments either 
for debts due or for debts not due, 
but the state courts hold that both 
kinds of claims cannot be joined in 
one suit, the federal court will dis- 
regard the state decisions and hold 
that the joinder is proper if a divi- 
sion of the amount in dispute into 
two actions would defeat the juris- 
diction of the federal court. O’Con- 
nell v. Reed, 56 Fed. 531, 5 CCA 586. 

Federal jurisdiction not subject to 
be affected by state rules see supra 
S217, 


88. American Creosote Works v. 
Lembcke, 165 Fed. 809; Pacific Mut. 
G. Ins, Co. v. Webb, 157 Fed. 155, 84 
CCA 603, 13 AnnCas 752; Cook v. 
Foley, 152 Fed. 41, 81 CCA 237 [cer- 
tiorari den 209 U. S. 548, 28 SCt 570, 
52 L. ed. 919]; Schurmeier vy. Con- 
necticut Mut. L. Ins. Co., 137 Fed. 
42, 69 CCA 22; Hatcher v. Hendrie, 
ete., Mfg., etc., Co., 183 Fed. 267, 68 
CCA 19; Berkey vy. Cornell, 90 Fed. 


711. See Equity § 6. 

89. See generally Pleading [30 
Cye; 3591]. 

90. Rev. St. §§ 948, 954; Salyer 


v. Consolidated Coal Co., 246 Fed. 
794, 159 CCA 96 [certiorari den 246 
U. 8.669, 38 SGt 345, 62.L. ed. 931]; 
Erie R. Co. v. Schmidt, 225 Fed. 513, 
140 CCA 655; Truckee River Gen. 
Electric Co. vy. Benner, 211 Fed. 79, 
127 CCA 503; Snare vy. Friedman, 169 
Fed. 1;.94 CCA 369, 40 LRANS 367 
{certiorari den 214 U. S. 518, 29 Sct 
700, 53 L. ed. 10651; Stillwagon v. 
Baltimore, ete., R. Co., 159 Fed. 97, 
86 CCA 287; Great Northern R. Co. 
v. Herron, 136 Fed. 49, 68 CCA 599; 
North Chicago St. R. Co. v. Burn- 
ham, 102 Fed. 669, 42 CCA 584; Van 
Doren v. Pennsylvania R. Co., 93 
Bed. 260, 35 CCA 282; Hodges vy, 
Kimball, 91 Fed. 845, 34 CCA 103. 

[a] Correction of jurisdictional 
averments.—The federal courts will 
permit amendments of pleadings by 
correction of jurisdictional as well 
as other averments. In re Plymouth 
Cordage Co., 135 Fed. 1000, 68 CCA 
434, See also supra § 94. 

91. Salyer v. Consolidation Coal 
Co., 246 Fed. 794, 159 CCA 96; Lange 
v. Union Pac. R. Co., 126 Fed. 338, 
62 CCA 48 [certiorari den 198 U. S. 
671, 24 SCt 853, 48 L. ed. 841]; Bow- 
den v, Burnham, 59 Fed. 752, 8 CCA 


248, 
92. Erie R. Co. v. Schmidt, 225 
Fed. 513, 140 CCA 655; Truckee 


River Gen. Electric Co. v. Benner, 
211 Fed. 79, 127 CCA 503; Manitowoc 
Maiting Co. v. Feuchtwanger, 169 
‘Fed, 983 [rev on other grounds 187 
Fed. 713, 109 CCA 461]; De Valle 


In civil cases in the 
federal courts, state statutes prescribing the com- 
petency of witnesses constituted rules of decision 97 
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De Costa v. Southern Pac. R. Co., 
167 Fed. 654; Booth vy. Denike, 65 
Fed. 43; Tobey v. Claflin, 23 F. Cas. 
No. 14,066, 3 Sumn,. 379. See also 
Supra notes 90, 91. 

93. Henderson y. Louisville, etce., 
R. ‘Co,, 123 U.S) 60; 8) SCt 60, 31 I: 
ed. 92; West v. Smith, 101 U. S. 263, 
25 L. ed. 809; Hrie R. Co. v. Schmidt, 
225 Fed. 518, 140 CCA 655; Hannum 
v, Jerome, 184 Fed. 179: Snare v. 
Friedman, 169 Fed. 1,94 CCA 369, 
40 LRANS 367 [certiorari den 214 
U.S, 518, 29 SCt 700, 53 L. ed. 1065]; 
Lamar vy. Spalding, 154 Fed. 27; 83 
CCA 111; Leman v. Baltimore, etc., 
R. Co., 128 Fed. 191; Post v, Wise 
Ty.,, 101 Fed. 204; Hodges v. Kim- 
ball, 91 Fed, 845, 34 CCA 103; Mack 
v. Porter, 72 Fed. 236, 18 CCA 527; 
People’s Sav. Bank, etc., Co. v. Bat- 
chelder Egg Case Co., 51 Fed. 130, 
2 CCA 126; U. S. Bank v. Lyon 
County, 48 Fed. 632; Wolf y. Cook, 
40 Fed. 432; Rosenbach vy. Dreyfuss, 
1 Fed, 391. 

94. Booth vy. Denike, 65 Fed. 43. 

[a] Affidavit for garnishment.— 
State decisions holding that an affi- 
davit for garnishment is not ame- 
nable will not be followed by the 
federal court, because such amend- 
ment is clearly authorized by the 
federal statutes. Booth vy, Denike, 65 
Fed. 43; Erstein v. Rothschild, 22 
Fed. 61. 

95. North Chicago St. R. Co, v. 
Burnham, 102 Fed. 669, 42 CCA 584. 

[a] Fo new issues after 
verdict.—Ill. Rev. St. ¢ 7 § 1, au- 
thorizing amendments to pleadings, 
either in form or substance, for the 
furtherance of justice, at any time 
before judgment, will not be fol- 
lowed by the federal courts to the 
extent of permitting amendments 
which involve the formation of new 
issues after verdict. North Chicago 
St. R. Co. vy. Burnham, 102 Fed. 669, 
42 CCA 584, ; 

96. See generally Witnesses [40 
Cye 2133]. 

Evidence see infra § 142. 

97. See infra § 168. 

98. Ex p. Fisk, 113 U. §. 713, 5 
SCt 724, 28 L. ed. 1117, 

99. Rev. St. § 858 (which reads 
as follows: “In the courts of the 
United States no witness shall be 
excluded in any action on account 
of color, or in any civil action be- 
cause he is a party to or interested 
in the issue tried: Provided, That 
in actions by or against executors, 
administrators, or guardians, in 
which judgment may be rendered 
for or against them, neither party 
shall be allowed to testify against 
the other, as to any transaction with, 
or statement by, the testator, in- 
testate, or ward, unless called to 
testify thereto by the opposite party, 
or required to testify thereto by 
the court. In all other respects, 
the laws of the state in which the 
court is held shall be the rules of 
decision as to the competency of wit- 
nesses in the courts of the United 


For later cases, developments and changes in the law see cumulative Annotations, 


x 
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until the enactment by congress in 1864 and 1865 of 
provisions on that subject,°8 subsequently embodied 
in a section of the United States Revised Stat- 
utes °° which was superseded by a federal statute 
providing that ‘‘the competency of a witness to 
testify in any civil action, suit, or proceeding in 
the Courts of the United States shall be deter- 
mined by the laws of the State or Territory in 
which the court is held.’’ + 
to suits in equity as well as to actions at law.2 
It does not relate to the admissibility of evidence.? 

The competency of witnesses in criminal trials in 
federal courts is determined, except where coneress 
may otherwise provide, by the rules of evidence 
which were in force in the particular state when the 
Judiciary Act of 1789 was passed,‘ considered, and 


This statutes applies 


States in trials at common law, and, 
in equity and admiralty’’). 

[a] Decisions construing’ or ap- 
plying the foregoing provision.— 
Connecticut Mut. E. Ins. Co, 
Union Trust Co., 112 U. S. 250, 25 
5 SCt 119, 28 L. ed. 708: King v. 
Worthington, 104 U.S. 44, 26 L. ed. 
652;. Downs v. Wall, 176 Fed, 657, 
100 CCA 209 [aff 181 Fed. 128]; Mil- 
ler v. Steele, 153 Fed. 714,-82 CCA 
572; Huntington Nat. Bank vy. Hunt- 
ington Distilling Co., 152 Fed, 240; 
Smith v, Au Gres Tp., 150 Fed. 257, 
80 CCA 145, 9 LRANS 876; White 
v. Wansey, 116 Fed. 345, 53 CCA 634; 
Butler vy. Fayerweather, 91 Fed, 458, 
43 CCA 625; Continental Nat. Bank 
v. Heilman, 81 Fed. 36 {aff 86 Fed. 
514, 30 CCA 232]; Morris v. Nor- 
ton, 75 Fed. 912, 21 CCA 553; Mutual 
Ben. L. ‘Ins! Go:) v; Robinson, 58 Fed. 
723, 7 CCA 444, 22 LRA 325; U. S. v. 
Hall, 53 Fed. 352. 

[b]_ Criminal cases were not in- 
cluded in the statute above quoted. 
U.S. v. Hall, 53 Fed. 352. 

[e] Privileged communications to 
a physician or an attorney, excluded 
by a state statute, were likewise ex- 
cluded in the federal court. Con- 
necticut Mut. 


Vv. 
2, 


858, as amended by 
(34 St. at L. 618 


“A proceedi in. 
is unquestionably a. Bia 


is pending. 
394, 395. 


_[b] In the absence of direct de- 
cisions by state courts! as 


Central 
macher, 


2. Rowland y. 


4475. [SE ve Reid, 12 How. (U Ss. 
+ ed. 1023; Maxey ~ U. = 
207 Fed, 327, 125 CCA 77: U.. Sx 


Sims, 
soe. Ol 


Same title, page and note number. 
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modified in the light of general authority and sound 
reason.» The rule has been somewhat differently 
expressed for criminal trials in states not members 
of the Union in 1789.6 The common-law disqualifi- 
cation of a defendant in a criminal ease to testify 
as a witness in his own behalf was removed by 
aet of congress in 1878.7 

Place of attendance. A United States court, pro- 
ceeding under state laws in proceedings supplemen- 
tary to execution, is not affected by a provision of 
such laws that a witness cannot be compelled to 
attend in such proceedings at a place without the 
county of his residence or place of business; but 
such court may issue subpenas for witnesses with- 
in its district or to compel the attendance of wit- 
nesses from other districts who live within one 
hundred miles, as provided by the federal statute.® 
_ Impeachment of witnesses. “A federal court will 
follow the rules of the courts of the state in which 
it sits with respect to the impeachment of witnesses,® 
as for instance, a rule allowing former testimony of 
a witness to be introduced for the purpose of im- 
peaching his subsequent testimony without his at- 
prisoned, or bailed, ete., agreeably 
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courts of the United States affect- 


\ 
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tention having first been called to such former testi- 
mony.!° 

[§ 142] 15. Evidence.41 The federal statute 
provides that the mode of proof in the trial of ac- 
tions at common law shall be by oral testimony and 
the examination of witnesses in open court, except as 
otherwise provided by the statute;!2 and this has 
been held to exclude inconsistent methods of taking 
proof prescribed by any state statute,'? such as the 
examination of a party before trial,14 an inspection 
before trial,!® the introduction of interrogatories 
addressed to the opposite party,!® or the reading 
of the testimony of a witness given on the former 
trial of the same ease.17 This provision does not, 
however, require such courts to exclude evidence 
which, although not within the terms of such sec- 
tion or of the following provisions relating to depo- 
sitions, is still admissible under the principles of 
evidence recognized by the common law.18 In mat- 
ters not provided for by federal statute 19 and not 
inconsistent with any federal statute or the due 
administration of justice,2° the rules of evidence in 
the state courts are ordinarily followed in the federal 
Co. v. Transit Dev. Co., 190 Fed. 202; 


to the mode of process against of- 
fenders in the particular state, does 
not make the state statutes relative 
to the competency of witnesses ap- 
plicable in federal prosecutions. 
Cohen v. U. S., 214 Fed. 23, 1830 CCA 
417. 

[b] Testimony of a wife against 
her husband, admitted with his own 
eonsent and that of her husband, 
was properly admitted where it was 
competent both by the common law 
and by the state statute on the 
ground that it related to a _ personal 
injury inflicted upon the wife by her 
husband. Cohen v. U. S., 214 Fed. 
rae SUCCCA: A17: i 

{c] Gonviction of an infamous 
crime in a state court does not ren- 
der the person incompetent to tes- 
tify in a prosecution in a federal 
court, although it renders him in- 
competent to testify in the _ state 
courts. Brown v. U. S., 233 Fed. 3538, 
147 CCA 289, LRA1917A 1133. 

5. See cases infra this note, 

[a] “In the light of general au- 
thority and sound reason” it was 
held that (1) under a joint indict- 
ment in a federal court, when a 
severance and separate trials have 
been ordered, one defendant, even 
though his case has not been dis- 
posed of, may testify on behalf of 
the government on the trial of his 
codefendant (Benson v. U. S., 146 
We Ses18257, 13, SCt. 60;/ 86° L. ved. 991 
[dist U. S. v. Reid, 12 How. (U. S.) 
861, 13 L. ed. 1023}), (2) and that 
one who has been convicted of for- 
very is a competent witness of a 
eriminal trial in a federal court, 
although he would have been incom- 
petent under the law of the state 
where the trial was had in force 
when the Judiciary Act of 1789 was 
passed (Rosen v. U. S., 245 U. S. 467, 
28 SCt 148, 62 L. ed. 406 [aff 237 
Fed. 810, 151 CCA 52; Pakas v. U. 
S., 240 Fed. 350, 153 CCA 276] [ ac- 
ecepting as we do the authority of 
Benson v. U. S., supra, this note, 
“rather than that of” U.S. v. Reid, 
12 How. (U. S.) 361, 13 L. ed. 1023, 
for while the decision in the latter 
“has not been specifically overruled, 
its authority must be regarded as 
seriously shaken by the decisions te 
Logan v. U. S., 144 U. S. 2638, 301, 12 
SCt 617, 36 L. ed. 429. and in Ben- 
son v. U. S.,” supra]). . 

6 See cases infra this note. 

[a] “We thus deduce the rule, 
(1) as expounded in [Logan Vv. 4 

'S:, 144 U.S. 263, 12 SCt 617, 36 L. 
ed. 429, and U. S. v. Reid, 12 How. 
361, 13 L. ed. 1023] that, in the ab- 
sence of specific legislation by Con- 
gress, the rules of evidence in the 


ing the competeney of witnesses in 
criminal trials is the law of the 
state in which the trial occurs as it 
existed when that state became a 
part of the Union.” McCoy v. U. S., 
247 Fed. 861, 863. (2) ‘As to states 
whose territories were not within 
the boundaries of the Union as they 
were in 1789, the rule is that the 
law of the state when it was ad- 
mitted governs.” Brown v. U. S., 
233 Fed. 358, 355, 147 CCA 289, LRA 
VOLTA TSS: 

7. Act March 16, 1878 (20 St. at 
L. 30 ¢.37). 

[a] Prior to the enactment above 
cited (1) the common-law disquali- 
fication obtained in federal courts 
(Maxey v. U. S., 207 Fed. 327, 125 
CCA 77), (2) and a defendant in 
a criminal case could not testify in 
his own behalf, although under the 
state statutes his testimony would 
be admissible in a state court (U. 
S. v. Hawthorne, 26 F. Cas, No. 15,- 
332, 1 Dill 422). 

8. Meyer v. Consolidated Ice Co., 
163 Fed. 400. 

9. American 
cal Co. ‘v. Hogan, 
CCA 52, i x 

10. American Agricultural Chemi- 


Agricultural Chemi- 
213 Fed. 416, 130 


cal Co. v. Hogan, 213 Fed. 416, 130 
CCA ‘i ; 

11. See generally Evidence 22 C. 
2 ie abe 

Witnesses see supra § 141. : 

12. Rev. St. § 861; Compania 
Azucarera Bubana v. Ingraham, 180 
Fed. 516. M 

13. National Cash-Register Co. v. 


Leland, 94 Fed. 502, 37 CCA 3872. 

14. Hanks Dental Assoc. v. In- 
ternational Tooth Crown Co., 194 U. 
S.) 303, 24 SCt 700, 48. Gy.ed.: 19819; 
Bx |p) UMisk,? 193.0. Sic Th8s. be St 
724, 28 L, ed. 1117; Fischer v. Auto- 
mobile Supply Mfg. Co., 199 Fed. 191 
[aff 209 Fed. 225, 126 CCA 319]; 
Barnes v. Trees, 194 Fed. 230; Frost 
v. Barber, 173 Fed. 847; Marvin v. 
Aultman, 46 Fed. 338; Beardsley v. 
tttell.' 22 4B... Cas. NOs. cll 8b le 
Blatchf. 102; Easton v. Hodges, 8 F. 
Cas. No. 4,258, 7 Biss. 324. 

[a] Examination for purpose of 
framing complaint.—The court has 
granted an order for the examina- 
tion of defendant according to the 
New York practice in order to en- 
able plaintiff to frame his complaint. 
Anderson v. Mackay, 46 Fed. 105 
[dist Ex p. Fisk, 113 U. S. 713, 5 
SCt 724, 28 L. ed. 1117]. 4 5 

15. Cheatham Electric Switching 
Device Vv. American Automatic 
Switch Co., 198 Fed. 496; Kaiser y. 
Chicago, ete. R. Go., 192 Fed. 1013; 
Cheatham Electri¢ Switching Device 


Bloede Co. v. Brancroft, 98 Fed. 175. 
But see infra note 22. 

1G.) EX p. Fiske ai3seu. So) 7diges 
SCt 724, 28 L. ed. 1117; Smith v. In- 
ternational Mercantile -Co., 154 Fea. 
786; National Cash-Register Co. v. 
Leland, 94 Fed. 502, 37 CCA 372; 
Tabor v. Indianapolis Journal News- 
paper Co., 66 Fed. 423; Pierce v. 
Union Pac, R. Co., 47 Fed. 709; Mar- 
vin v. Aultman, 46 Fed. 338. Contra 
Bryant v. Leyland, 6 Fed. 125. 

17. Diamond Coal, ete., Co. v. Al- 
len, 137 Fed. 705, 71 CCA 107. But 
see infra note 23. 

18. Toledo Tract. Co. v. Cameron, 
1387 Fed. 48, 69 CCA 28. 

19. See cases infra note 21. 

[a] Admissibility of unstamped 
instruments.—- Decisions of state 
courts that{ instruments, although 
unstamped, as required by War Rev- 
enue Act June 13, 1898 (30 St. at L. 
e 448 § 14. [U. S:.Comp. St.’ (1901) 
p 2296]) were admissible in evidence 
in the state courts, have no appli- 
cation to federal courts, the federal 
statute above cited expressly exclud- 
ing them. Sackett v. McCaffrey, 131 
Fed. 219, 65 CCA 205. 

Comparison of writings reculated 
by federal statute see supra § 119 
note 91 [e]. 

20. See cases infra this note. 

[a] Scope of cross-examination. 
—A state statute giving a party an 
unlimited right to cross-examine an 
adversary, the settled doctrine in 
the federal courts being that, sub- 
ject to certain exceptions, the right 
to cross-examine a witness is limit- 
ed to the subject matter of his di- 
rect examination, relates to the per- 
sonal conduct and administration of 
the trial on the part of the presid- 
ing judge, and is not binding on a 
federal court. American Issue Pub. 
Co. v. Sloan, 248 Fed. 251, 254, 160 
CCA 329 (the court sayine: “In our 
opinion, the statute is not, properly 
speaking, a matter of procedure, a 
law of evidence or a rule of the com- 
petency either of witnesses or of 
proof, but relates rather to a mode 
of examination, of witnesses, and is 
thus a subject’ within the personal 
conduct and administration of the 
trial, The scope and extent of the 
cross-examination of a witness is 
peculiarly a matter of trial adminis- 
tration’’), 

[b] Testimony taken on holiday. 
—Rebuttal testimony taken in Penn- 
Sylvania on a legal holiday, in a 
suit in equity for patent infringe- 
ment, would not be expunged for 
that reason, the holiday statutes of 
Pennsylvania not being controlling 
‘on federal courts. American Au- 
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courts in civil cases at law,?! although not in crim- 
inal cases;?? but this conformity in civil cases to a 
rule prescribed by a state statute is by force rather 
of the federal statute providing that state laws shall 
be rules of decision ** than of the Conformity Act 24 
hereinbefore quoted.2> So a federal court, although 
it has no inherent power to order a surgical exam- 
ination of a plaintiff out of court,2® may do so in 
accordance with the provisions of a state statute,?7 
and federal courts have, in aceordance with state 
practice, ordered an inspection before trial,28 and 
admitted in evidence the testimony of a witness 
given on a former trial of the same case.29 


tomotoneer Co. v. Porter, 205 Fed. 
105, 107 [mod on other grounds 232 
Fed. 456, 146 CCA 450] Grthenesis 
nothing in the law which would 
have prevented this court from be- 
ing in session on that very day and 
taking the testimony in open court, 
and it cannot be said that the testi- 
mony is useless and void because it 
was taken on a day made a holiday 
by the laws of the state in which 
it was taken. Moreover, it has been 
held by the state courts of Penn- 
sylvania that judicial acts may be 
performed on days designated as 
legal holidays. Paine v. Fesco, 1 Pa. 
Co. 562; Worthington v. Hobensack, 
SiePan Co. .6572). 

21. Nashua Sav. Bank vy. Anglo- 
American Land, ete., Co., 189 U. S. 
221, 23 SCt 517, 47 L. ed. 782: Cam- 
den, etc., R. Co. v. Stetson, 177 U. 
S. 172, 20 SCt 617, 44 L. ed. 721; 
Bucher vy. Cheshire R. Co., 125 U. §. 
555, 8 SCt 974, 31 L. ed. 795; Ex p. 
Hisk, 113 Ws S.-713, 5 SCt 724, 28 Ty: 
ed. 1117; Connecticut Mut. L. Ins. 
Co. vy. Union Trust Co., 112 U. Ss. 
250, 5 SCt_ 119, 28 L. ed. 708: Phil- 
lips, ete., Constr. Co. v. Seymour, 91 


Win S646, 623) Ta. “ed: 341; Ryan v. 
Bindley, 1 Wall. (U. 8.) GOalelieerias 
ed. 559; Wright v. Bales, 2 Black 


(U. S.) 585, 17 L. ed. 264; Hauss- 
knecht vy. Claypool, 1 Black GUE TS) 
431, 17 L. ed. 172; Vance v. Camp- 
bell i Black, (U.S) 427,47 4.) eal 
168; McNiel v. Holbrook, 12 Pet. (CU. 
S.) 84, 9 L. ed. 1009; American Issue 
Pub. Co. v, Sloan, 248 Fed. 251, 160 


CCA 329; Kalloch v. Hoagland, 239 
Fed... 252, 152 CCA 240; Delaware, 
CtCemine (Com xe Welshman, 229 Fed. 


82, 143 CCA 358, LRA1916E 816; 
Hrie R. Co. v. Schmidt, 225 Fed. 513; 
140 CCA 655 [foll Delaware, etc., R. 
Co. v. Welshman, 229 Fed. 82, 143 
CCA 358, LRA1916E SLC WU Saas 


Gwynne, 209 Fed. 993; McIntyre v. 
Modern Woodmen, 200 Meds 1 io7 
CCA 1; Hardy v. Chicago, ete. R. 
Co., 172 Fed. 454; Chicago, etc, R. 


Co, v. Kendall, 167 Fed. 62;- 938° CCK 
422, 16 AnnCas 560; Huntington Nat. 
Bank v. Huntington Distilling Co., 
152 Fed. 240; Doll v. Equitable L. 
Assur. Soc., 138 Fed. 705, 
121; Toledo Tract. Co. v. Cameron, 
137 Fed. 48, 69 CCA 28: Importers’, 
ete.y Nat. Bank v. Lyons, 134 Fed. 
Pooler vy. U. 127 Fed. 519, 
. Manhattan L, 
i [aff 127 Fed. 
281, 62 CCA 213 (certiorari den 194 
U. S. 633, 24 SCt 857, 48 L. ed. 
1159)]; Parker v. Moore, 111 Fed. 
470 [rev on other grounds 115 Fed, 
799, 58 CCA 369, certiorari den 187 
U. S. 644, 23 SCt 844, 47 L,. ed. 347]; 
Alexander v. Gordon, 101 Fed. Onna. 
CCA 228; Stewart v. Morris, 89 Fed. 
290, 82 CCA 203 [den reh 88 Fed. 
461, 32 CCA 7]; Union Pac. Ry, Coney: 
Yates, 79 Fed. 584, 25 CCA 103, 40 
LRA 5538; 
Nat. Bank, 69 Fed. 798, 16 CCA 425; 
Hinds v. Keith, 57 Fed. 10, 6 CCA 
231; Witters v, Sowles, 32 Fed. 130, 


(1 (CCA 


24 Blatchf. 550; Gravelle v. Minne- 
apolis, ete., R. Co., 16 Fed. 435, 3 
McCrary 385; Blanchard y. Sprague, 


3 F. Cas. No. 1,516, 1 Cliff. 288; In 


For later cases, developments and changes in the law see cumulative Annotations, 


Nelson v. Killingley First’ 


FEDERAL COURTS 


ship.®? 


It is 


re Dugan, 7 F. Cas. No. 4,120, 2 
Lowell 367; Fowler vy. Hecker, 9 F. 
Cas. No. 5,001, 4 Blatchf, 425; Segee 
v. Thomas, 21-F. Cas. No. 12,633, 3 
Blatcht “11s O. Soy. Dunham, 25 F. 
Cas. No. 15,006, Brunn. Coll. Cas, 
653; Wright v. Taylor, 30 F. Cas. 
No. 18,096, 2 Dill. 23. 

[a] Effect of several federal stat- 
utes.— “The result of the Conformity 
Act (Rev. Stat. § 914; Comp. Stat. 
1916, § 1537 [see supra § 108]) the 
Rules of Decision Act GReves stats 
§ 721; Comp. Stat., 1916, § 1538, [see 
infra § 163]), and the Competency 
of Witnesses Act (Rev. Stat. § 858; 
Comp. Stat., 1916, § 1464 [see supra 
§ 141]), is to make state statutes re- 
lating to the competency of wit- 
nesses and the competency of testi- 
mony, aS well as the state law of 
evidence generally, binding on the 
federal courts sitting within such 
state, except where in conflict with 
the federal Constitution, statutes, or 
treaties.”’” American Issue Pub. Co. 
v. Sloan, 248 Fed. 251, 253, 160 CCA 
329 


[b] Filing muniments of title 
with pleadings in ejectment. — The 
Statute of Arkansas (Sandels & H. 
Dig. [1894] §§ 2578-2580) requiring 
each party in an action of ejectment 
to file with his pleading copies of 
all deeds or other written instru- 
ments of title on which he relies, 
and providing that the adverse party 
shall, by his pleading, except to any 
of such documentary evidence to 
which he may wish to object, which 
exceptions shall be passed on by 
the court, and that all objections not 
so taken shall be waived, prescribes 
a Statutory rule of evidence, which 
will be enforced by the 
courts in the state; and a party who, 
after filing exceptions to a deed or 
other document set out by his ad- 
versary, withdraws the same, 
waives any right to object to such 
document on the trial. Alexander vy. 
Gordon, 101 Fed, alee wall (Oey ee Py 

22. See supra § 119 text and note 
92; and § 141,’ - \ 

23. U. S. Rev. St. § 721, quoted 
infra § 168, 

24. Connecticut Mut. L. Ins. Co. 
v. Union Trust Co., 112 U. S. 250, 5 
SCt 119, 28 L. ed. 708. 

[a] Competency of party as a 
witness,—Prior to the enactment 
of the federal statute (Rev. St. 
§ 858) expressly. removing the dis- 


ute allowing parties to be examined 
behalf was 


4 S, 1a No. 
3,888, 4 Blatchf. 262; Fowler vy. ieee 


gt F. Cas. No. 5,001, 4 Blatchf. 

25. See supra § 108. 

26. Union Pac. R. Co. v. Bots- 
ford, 141 Ul S. 250 taser 1000, 
35 a ed. eres oa City Tram- 
way Co. v. Norton, 141 Fed. 599, 
CEA’ 1. . eu 

{a] The question whether a 


court has at common law the power 


‘ 
[§§ 142-143 


also proper to conform to state practice in respect 
to demurrers to evidence.*° 

With respect to presumptions and burden of 
Proof, federal courts apply the federal law, regard- 
less of the state law,®+ even though they may be ad- 
ministering state law by reason of diverse citizen- 


A state law in the nature of a penalty, excluding 
certain instruments from evidence, not because of 
their lack of probative value but because of non- 
payment of taxes on the transaction evidenced 
thereby, is not binding on the federal courts.33 

[§ 143] 16. Depositions.*+ The taking of depo- 


to compel a plaintiff in an action for 
a personal injury to submit to a 
surgical examination is a matter of 
practice and not of evidence, and, 
as a.matter of practice relating to 
the power of courts, neither state 
Statutes nor the decisions of state 
courts on the subject are binding on 
federal courts under Rey. ney ch hyeeil 
(Comp, St. [1901] p 581), provid- 
ing that, with certain exceptions, the 
laws of the several states shall be 
regarded as rules of decisions in 
trials at common law in such courts, 
which as to such matters are Zov- 
erned by the decisions of the su- 
preme court of the United States. 
Chicago, ete, R. Co. _v. Kendall, 167 
Fed. 62, 93 CCA’ 422, 16° AnnCas 
560. 

27. Camden, ete., R. Co. v. Stet- 
son, it WS. 172) .20 SCt oir ade 
ed. “721; Camden, “ete, R. Co, v 
Seon 104 Fed. 651, 44 CCA 
0 


28, Wilson v. New England Nav. 
ng 197 Fed. 88. But see supra note 


29. Toledo Tract, Co. vy. Cameron, 
137 Fed. 48, 69 CCA 28. But see 
Supra note 23. 

30. Central Transp. Co. aye Pulls 
man’s Palace Car Co., 139 LOPS eles 
11 SCt 478, 85 I. ed. 55. 

31. Harmon vy. Barber, 247 Fed, 


1, 159 CCA 219, LRA1918F 498 [cer- 
tiorari den 246 U. S. 666, 38 SCt 335, 
62 L. ed. 929]: Bowker v. Donnell, 
226 Fed. 359; Young y, Lowry, 192 
Fed. 825, 118 CCA 149, 

[a] With respect to contributory 
negligence the burden of proof is on 
defendant regardless of what the 
rule may be 
New 4®2tna Portland Cement Co. v. 
Hatt, 231 Fed CCA 497; 
Bowker v. 226 Fed. 359; 
Hemingway y. Illinois Cent. wear 
114 Fed. 843, 52 GCA 477; Chicago 
Co. v. Price, 97 


pres- 
Settled by the 
in civil suits 
the fact that the alleged right of 


in ordinary Suits, applied 
ve UO Se Filo7 ened, 519,62 HOGA: 


32. Young vy. Lowry, 192 Fed. 825, 
113 CCA 149, 

33. Marsh y. Leseman, 242 Wed, 
484, 486, 155 CCA 260 (mortgages 
admissible in evidence notwithstand- 
Ing provision of New York Tax Law. 
that ‘no mortgage of real property 
which is subject to the taxes im- 
posed by this article shall be . ' 
received in evidence in any action 
or proceeding’). To same effect 
Central ‘Iron, ete.; Co, we Hamacher, 
248 Fed. 50, 160 CCA 190; Johnson 
v. New. York Breweries Co., 178 Fed. 
513, 101 CCA 639; Groton Bridge, 
etc., Co. v. American Bridge Co., 151 
Fed. 871; Blodgett v. Lanyon Zine 
Co., 120 Fed.- 898, 58 CCGA 79 


34. See general] D itic 
ere y epositions 18 


Same title, page and note number, 


§§ 143-146] 


sitions for use in the federal courts is provided for 
by statute,?> and equity rules.26 But it is also pro- 
vided that in addition to the mode of taking depo- 
sitions so prescribed, it shall be lawful to take the 
depositions and testimony of witnesses in the mode 
prescribed by the laws of the state in which the 
The latter provision, however, 
merely provided an additional method, and did not 
confer any additional rights to take testimony.38 
A state rule requiring every deposition intended to 
be read in evidence on the trial to be filed at least 
one day before trial is not binding on a federal 


court is held.3? 


court.?9 


[§ 144] 17. Production of Books and Papers.*° 
A federal statute gives to the federal courts power 
to compel the production of books or writings ‘‘in 
the trial of actions at law.’’41 by which is meant 
‘fon or at the trial,’’ and not before trial.42 
statute, to the exclusion of state statutes, is the sole 
source of authority for a federal court to order 
The exercise of discretion by 
the court, which should conform to the practice in 
-chancery,** is discussed elsewhere in this work.45 
The state law controls 


such production.*® 


[§ 145] 18. Juries.*é 
with respect to the qualifications 


35. U. S. Rev. St. §§ 864-875; 
Andiffren Refrigerating Mach. Co. v. 
General Hlectric Co., 245 Fed. 783; 
Jennings v. Smith, 244 Fed. 836; 
Block v. Arrowsmith Mfg. Co., 243 
Fed. 775; Crocker-Wheeler Co. v. 
Bullock, 134 Fed. 241; Bronson v. 
La Crosse, ete. R. Co., 4 F. Cas. 
No. 1,930; Flint v. Crawford County, 
9 F. Cas. 4,871, 5 Dill. 481; 
Sage v. Tauszky, 21, F. Cas. No. 


12,214. 

[a] What depositions 
used.—Rev. St. § 867 (Comp. St. 
[1901] p 664), providing that “any 
court of the United States may, in 
its discretion, admit in evidence in 
any cause before it any deposition 
taken in perpetuam rei memoriam, 
which would be so admissible in a 
court of the state wherein such 
cause is pending, according to the 
laws thereof,’ does not limit the 
use of such depositions to any par- 
ticular cases, nor to those taken in 
any particular manner, but leaves 
such matters to be determined by the 
laws of the state. Ohio Copper Min. 
Co. v. Hutchings, 172 Fed. 201, 205, 
96 CCA 653. 

36. Equity Rules (1912) rules 47—- 
56; U. S. Gypsum Co. v. Mackey 
Wall Plaster Co., 252 Fed. 397, 164 
CCA 321 [aff 244 Fed. 275]; Audif- 
fren Refrigerating Mach. Co, v. Gen- 
eral Electric Co., 245 Fed. 783; Block 
v. Arrowsmith Mfg. Co., 243 Fed. 
775; Iowa Washing Mach. Co. v. 
Montgomery, 227 Fed. 1004 [aff 234 
Fed. 88, 148 CCA 104]; Victor Talk- 
ing Mach. Co. v. Sonora Phonograph 
Corp., 221 Fed. 676; United Lace, 
etc., Co. v. Barthels Mfg. Co., 217 
Fed. 175. And see Equity § 683 note 
CE Gea ie 

37. Act March 9, 1892 (27 U.S. St. 
at L. 7 c 14); Cook v. Flagg, 233 Fed. 
713; The Titanic, 206 Fed. 500; Com- 
pania Azucarera Cubana v. Ingra- 
ham, 180 Fed. 516; Frost v. Barber, 
173 Fed. 847; Ohio Copper Min. Co. 
v. Hutchings, 172 Fed. 201, 96 CCA 
653; Wallace v. Appleton, 161 Fed. 
884; Carrara Paint Agency Co. v. 
Carrara Paint Co., 137 Fed. 319; Ma- 
gone v. Colorado Smelting, etc., 
Co., 135 Fed. 846; Importers’, etc., 
Nat. Bank v. Lyons, 134 Fed. 510; 
Crocker-Wheeler Co, v. Bullock, 134 
Fed. 241; Dancel v. Goodyear Shoe 
Mach. Co., 128 Fed. 753; Interna- 
tional Tooth Crown Co. v. Carter, 112 
‘Fed. 396; Smith v. Northern Pacific 
R. Co., 110 Fed. 341; International 
Tooth Crown Co. v. Hanks Dental 
Assoc., 101 Fed. 306; National Cash- 
Register Co. vy. Leland, 94 Fed. 502, 


may be 
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[§ 146] 19. 


jury.°° 


This 
court sits.55 


and exemptions 


37 CCA 372; U. S. v. Fifty Boxes 
and Packages of Lace, 92 Fed. 601; 
Seeley v. Kansas City Star Co., 71 
Fed. 554; Walker v. Collins, 59 Fed. 
70, 8 CCA 1 [rev on other grounds 
764 WPS. 25717 eSCt 188i 2h Linnea: 

38. Smith v. International Mer- 
cantile Co., 154 Fed. 786; Magone v. 
Colorado Smelting, etc., Co., 135 Fed. 
846; National Cash-Register Co. v. 
Leland, 94 Fed. 502, 37 CCA 372 [aff 
on this point 77 Fed. 242]; Seeley 
v. Kansas City Star Co., 71 Fed. 554; 


Suelekar see v. Oliver, 64 4¥Fed. 
06]. 
[a] Special provision of United 


States statutes control. — Whitford 
va, ClarkCounty, 219 ;UsiS. .622,. 7% 
SCt 306, 30 L. ed. 500. 

39. Walker v. Collins, 59 Fed. 70, 
71, 8 CCA 1 [rev on other grounds 
UG6T Ul Serb%, 1% “SOty 738, 742) ea Feds 
76] (“The constitution of the United 
States circuit court is such that the 
rules regulating in detail the time 
and mode of conducting the busi- 
ness in a state court are not ap- 
plicable to that court’). 

40. See generally Evidence §§ 1187-— 


1202. 

41. Rev. St. § 724. 

42. Carpenter v. Winn, 221 U. S. 
533, 31 SCt 683, 58 L. ed. 842 [rev 
165 Fed. 636, 81 CCA 301]. 

[a] Production before trial (1) 
cannot be ordered V 
§ 119 text and note 70), (2) and the 
state law or practice allowing it 
cannot be followed (General Film 
Co. v. Sampliner, 232 Fed. 95, 146 
CCA 287; Cheatham Electric Switch- 
ing Device Co. v. American Auto- 
matic Switch Co., 198 Fed. 496; 
Schatz v. Winton Motor Carriage Co., 
197 Fed. 777; U. S. v. National Lead 
Co., 75 Fed. 94; U. S. v. Hutton, 26 
F. Cas. No. 15,433, 10 Ben. 268. And 
see Ex p. Fisk, 113 U. S. 713, 5 SCt 
724, 28 L. ed. 1117 [a state law per- 
mitting examination of a party be- 
fore trial cannot be followed in the 
federal courts]), (3) although some 
cases hold that the state practice 
permitting it should be_ or may 
be followed (Frescole v. Lancaster, 
70 Fed. 337; Jacques v. Coliins, 
13 F. Cas. No. 7,167, 2. Blatchf. 
23). i 
[b] Jurisdiction in equity to en- 
tertain a bill for discovery is not 
taken away by the statute. Carpen- 
ter v. Winn, 221 U. S. 533, 31 SCt 
683, 55 L. ed. 842; General Film Cor 
yv. Sampliner, 232 Fed. 95, 146 CCA 
287; Cheatham Electric Switching 
Device Co. v. American Automatic 


(see Discovery |: 
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of jurors,‘ but not with respect to the designation 
and impaneling of jurors,‘® or the mode of waiving 
a trial by jury.*? 


Trial.6° It is held that the state 


law controls with respect to the order of trial of 
issues,°+ and notice of trial,°? but not with respect 
to the submission of special interrogatories to the 
The federal courts should conform to the 
procedure prescribed by a state statute giving a 
party requesting binding instructions which have 
been refused or the point reserved the right to move 
the court to have all the evidence taken on the trial 
certified and filed so as to become a part of the 
record, and for judgment non obstante veredicto 
on the whole record.54 
several pleas, the court may direct the issues of 
fact arising on one of the pleas to be tried first, 
in conformity with the law of the state where the 
In an action of replevin, in which 
defendant makes a default, the court is authorized 
to assess damages without a jury under the practice 
act of the state in which it sits.56 
objecting to the introduction of any evidence in a 
cause on the ground that the petition or complaint 
does not state 2 cause of action is not recognized 


Where a defendant files 


The practice of 


Switch Co., 198 Fed. 496; U. S. v. 
Hutton, 26 F. Cas. No. 15,433, 10 
Ben. 268. 
pit Ws discovery see Discovery 
43. Bloede Co. v. Bancroft, 98 
Fed. 175; Lucker v. Phoenix Assur. 
Co., 67 Fed. 18. 
44. Gregory v. Chicago, etc, R. 
ae 10 Fed. 529, 3 McCrary 


Discovery in equity by production 
of books and papers see Discovery 
§§ 44-48. 

45. See Discovery § 111 et seq; 
Evidence §§ 1187-1202. 
gone See generally Juries [24 Cyc 
Trial by jury see infra § 146. 

47. Jud. Code § 275; Crowley v. 
UP SSRUI4TUNS. “S612 4SOt7 3148 
ied 1075s Pointer vi7UL Sealab 
S. 396, 14 SCt 410, 38 L. ed. 208: 
U. S. v. Kilpatrick, 16 Fed. 765; U. 
Shitv.= Dow), 25° BH. 1 CasiiNow 1/4:9910% 
Taney 34. 

43. ‘Pointer v.. U.-Si: 151, U,S2396. 
L4, SCt 410; 384 Lilledis 208300 i Se we 
Gardner, 25 F. Cas. No. 15,187. And 
see Jud. Code § 276 as amended by 
ee ee 38,4197 189 Str atet, 3873 
@ kK 

[a] State laws as to talesmen do 


not bind a federal court. Walker 
bps Collins, } 50: Fed. 737, 1 CCA 
49. Erkel v. U. S., 169 Fed. 623, 


95 CCA 151; Lanning v. Lockett, 11 
Fed. 814, 4 Woods 455. 
See generally Trial [38 Cyc 


Norton v. Portsmouth, 31 Fed. 
52.. Rosenbach v. Dreyfuss, 2 Fed. 


53. Indianapolis, ete., R. Co. v. 
Horst, 93 U. S, 291, 23 L. ed. 898; 
Toledo, etce., R. Co. v. Reardon, 159 
Fed. 366, 86 CCA 3866; McElwee v. 
Metropolitan Lumber Co., 69 Fed. 
302, 16 CCA 282. 

54. Cornette v. Baltimore, etc., R. 
Co., 195 Fed. 59, 115 CCA 61; Smith 
v. Jones, 181 Fed. 819, 104 CCA 329; 
Fries-Breslin Co. v. Bergen, 176 Fed. 
76, 99 CCA 384 [certiorari den 215 
U.S. 609, 30 SCt 410, 54 L. ed. 347]; 
Keiper v. Equitable L. Assur. Soc., 
159 Fed. 206 [rev on other grounds 
165 Fed, 595, $1 CCA 433 (certiorari 


den 215 U. S. 606, 30 SCt 406, 54 L. 
ed. 346)]. 

55. Norton v. Portsmouth, 31 Fed. 
326 


56. Midland Contracting Co. v. 
Toledo Fdy., etc., Co., 154 Fed. 797, 
83 CCA 489, 
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in the federal courts, even though it may be per- 
mitted in the courts of the state.57 

[§ 147] 20. Continuances.5* Continuances on 
the ground of the absence of a witness will be 
granted or refused without-regard to the state prac- 
tice,°® but there is a greater accommodation to state 
practice where continuances are sought on other 
erounds.®° 

[§ 148] 21. Instructions*: and Findings on 
Matters of Law.*? In the matter of instructions to 
juries a federal court is not limited or controlled 
by the constitution or laws of the state in which it 
sits, either with respect to the instructions them- 
selves or the mode of giving them,®? nor does the 
state statute control with respect to the time of 
taking exceptions to the charge.®t In trials by the 
court without a jury, specific questions or conelu- 
sions of law presented by the parties need not be 
ruled upon,®> even though the state practice re- 
quires such a ruling.®® 

[§ 149] 22. References.*7 The rule of conform- 
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a ae 


~~ a ee 
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ity applies with respect to references.*® and in con- 
formity to the state practice a cause may be referred 
by consent of the parties,°® but not against the con- 
sent of either party,’® since this would violate the 
right of trial by jury secured by the federal con- 
stitution and statutes.7! Where a cause is referred 
under the authority of a state statute, the referee 
and the trial court should follow the local practice 
and modes of proceeding as near as may bé."2. The 
federal courts have power to try questions submitted 
by and render judgments upon the reports of ref- 
erees.78 <A bill of exceptions by the referee is not 
essential to a review by the court of his rulings 
beeause the state statutes require the referee to 
set forth such exceptions and return all:the evidence 
taken.’4 

[§ 150] 23. Verdict ™® and Findings of Fact.7é 
As a general rule the federal courts are governed 
by the state practice in respect to the-form and 
effect of verdicts in actions at law,?7? but not with 
respect to directing verdicts.78 It seems that a ver- 


57. United Kansas Portland Ce- 
ment Co. v. Harvey, 216 Fed. 316. 

58. See generally Continuances 
POMC L A pe L19. 

59. Texas, etc., R. Co..v. Nelson, 
50 Fed, 814, 1 CCA 688 [app dism 149 
U. S. 788, 13 SCt 1058, 37 L. ed. 958]. 

[a] Admission as to testimony.— 
It is not error for a federal court in 
an action at law to deny a motion 
for continuance on account of the 
absence of a witness, where the ad- 
verse party. admits, in accordance 
with a state statute, that the wit 
ness, if present, would testify as 
stated in the application. Texas, 
etc., R. Co. v. Humble, 97 Fed. 837, 
38 CCA 502 [aff 181 U. S. 57, 21 SCt 
526, 45 L. ed. 747]. 

60. Missouri, ete. R. Co. v. El- 
liott, 102 Fed. 96, 42 CCA 188 [aff 
184 U. S. 695, 22 SCt 937, 46 L. ed. 
763]; Mack v. Porter, 72 Fed. 236, 18 
COAwb ZT: 

61. See generally Trial [38 Cyc 
1594]. 
198s) See generally Trial [38 Cyc 

63. Shepard v. Adams, 168 U.. S. 
618, 18 SCt 214, 42 L. ed. 602; Lin- 
coln v. Power, 151 U. S. 486, 14 SCt 
387, 38 L. ed. 224; California Ins. Co. v. 
Union Compress Co., 133 U. S. 387, 
LO SCt 5365, 633! Leds 730; <a Ss: 
Mutual Ace. Assoc. v. Barry, 131 U. 
S. 100, 9 SCt 755, 33 L. ed. 60; Ruck- 
er v. Wheeler, 127 U. S. 85, 8 SCt 
1142, 32 L. ed. 102; St. Louis, etc., 
R. Co. v. Vickers, 122 U. S. 360, 7 
SCt 1216, 30 L. ed. 1161; Vicksburg, 
ete., R. Co. v. Putnam, 118 U. S, 545, 
7 SCt 1, 30 L. ed. 257: Indianapolis, 
ete, R. Co. v. Horst, 93 U.S. 291, 
23 L. ed. 898; Nudd v. Burrows, 91 
U. S. 426, 23 L. ed. 286: Philadel- 
phia, ete, R. Co. v. Marland, 239 
Hednet dpe COA Mbt... iss cy Op- 
penheim, 228 Fed. 220 [rev on other 
erounds 241 Fed. 625]; Yates v. 
Whyel Coke Co., 221 Fed. 603,’ 137 
CCA 32%; Young ‘vv. Corrigan, 208 
Wed. 431; Steers v. U. S., 192 Fed. 
1, 112 CCA 423; Knight v. Tilinois 
Cent. R. Co., 180 Fed. 368, 103 CCA 
514; Mead v. Darling, 159 Fed. 684, 
86 CCA 552; Toledo, ete., R. Co. v. 
Reardon, 159 Fed. 366, 86 CCA 366; 
St. Charles yv. Stookey, 154 Fed. 
772, 85 CCA 494 feertiorari den 208 
U. S. 617, 28 SCt 569, 52 L. ed. 647]; 
Liverpool, ete. Co. v. Friedman, 133 
Fed. 713, 66 CCA 548; One Pearl 
Chain v. U. S., 123 Fed. 371, 59 CCA 
499; Western Union Tel. Co. v. Bur- 
sess, 108 Fed, 26, 47 CCA 168 [cer- 
tiorari den 181 U. S. 620, 21 Sct 924, 
45 L. ed. 1031]; Mexican Cent. R. 
Co. v. Glover, 107 Fed. 356, 46 CCA 
334; Sommers v. Carbon Hill Coal 
Co., 91 Fed. 337 [aff 107 Fed. 230, 46 
CCA 255]; Consumers’ Cotton-Oil Co. 


v. Ashburn, 81.Fed. 331, 26 CCA 436; , Blatchf. 393. 
McElwee y. Metropolitan Lumber 
Co., 69 Fed. 302, 16 CCA 232; Dwyer 
v. St. Louis, etc., R. Co., 52 Fed. 87; 
Hathaway v. East Tennessee, etc., R. 
Co., 29 Fed. 489; Hankin v. Squires, 
11 F. Cas. No. 6,025, 5 Biss. 186. 

[a] Commenting on evidence,—A 
provision of a state constitution 
that judges, in instructing juries, 
shall not comment on the evidence, 
is not applicable as a rule of prac- 
tice in a federal court, and in such 
court it is proper for the judge to 
comment fairly and impartially on 
the testimony, for the purpose of 
more clearly defining the issues sub- 
mitted, and of assisting the jury in 
reaching a just conclusion. Som- 
mers v. Carbon Hill Coal Co., 91 
Mya 337 [aff 107 Fed. 230, 46 CCA 

i 

[b] Written instructions to be 
taken out by jury.—The Conformity 
Act does not make a provision of 2, 
state statute requiring the jury on 
its retirement to take with them the 
written instructions of the court con- 
trolling in a federal court sitting 
within the state. Western Union Tel, 
Co. v. Burgess, 108 Fed. 26, 47 CCA 
168 [certiorari den 181 U. S. 620, 21 
SCt 924, 45 L. ed. 1031]. 

64. Consumers’ Cotton-Oil Co. v. 
Ashburn, 81 Fed. 331, 26 CCA 436. 

65. Fowler v. Gowing, 165 Fed. 
891, 91 CCA 569; Southern R. Co. v. 
St. Louis Hay, ete., Co., 153 Fed. 728, 
82 CCA 614 [rev on other grounds 
214°U.S) 297, 129°SCt 678! 53 L. ed. 
1004]; Streeter v. Chicago Sanitary 
Dist., 133 Fed. 124, 66 CCA 190. 

[a] A master in chancery in a 
suit in a federal court should not 
rule on requests to make findings of 
fact, made by a party after service 
of his draft report, which are not 
known to the federal equity prac- 
tice, nor should he embody such 
rulings if made in his report. Om- 
men v. Talcott, 175 Fed. 261 [rev 
on other grounds 188 Fed. 401, 112 
CCA 239]. i 

66. Jones v. U. S., 185 Fed, 518, 
68 CCA 68; U. S. v. Indian Grave 
Drainage Dist., 85 Fed. 928, 29 CCA 
578; Dwyer v. St. Louis, etc., R, Cox 
oe 87; Ue S. v. Train, 12 Fed. 


67. See 
Cye 770]. 

68. Tiernan v. Chicago L. Ins, Cos; 
214 Fed. 238, 131 CCA 284: U. Ss. Vv. 
Wells, 203 Fed. 146: Alder vy. Eden- 
born, 198 Fed. 928. 

69. U. S. v. Wells, 203 Fed. 146; 
Alder v. Edenborn, 198 Fed. 928; 
Parker v. Ogdensburgh, etc, wR. Co; 
79 Fed. 817, 25 CCA 205; Witters v. 


generally References [34 


Sowles, 34 Fed. 119; Nat. Bank Vie 


70. U. S. v. Wells, 203 Fed. 146; 
Parker v. Ogdensburgh, etc., R. Co., 
79 Fed. 817, 25 CCA 205; Sulzer v. 
Watson, 39 Fed. 414; Denny v. 
Brown, 7 F. Cas. No. 3,805; Howe 
Mach. Co. v. Edwards, 12 F. Cas. No. 
6,784, 15 Blatechf. 402; U. S. v. Rath- 
bone, 27 F, Cas. No. 16,121, 2 Paine 
(U. S.) 578. 

71. Swift v. Jones, 145 Fed, 489, 
16, CCA 253% 

72. Tiernan v. Chicago L. Ins. Co., 
214 Fed. 2388, 131 CCA 284, 

73. Heath v. Griswold, 5 Fed, 5738, 
18 Blatchf. 555. 

74. Boatmen’s Bank v. Trower 
Eros. Co., 181 Fed. 804, 104 CGA 314. 
1868] See generally Trial [38 Cyc 

76. See generally Trial [38 Cyc 
LES 


77. Kansas City Southern R, Go. 
v. Leslie, 238 U. S. 599, 35 SCt 844, 
59 L. ed. 1478 [rev 112 Ark. 305, 167 
SW_ 83, AnnCas1915B 884]; Claasen 
v. U. S., 142 U. S. 140, 12: Sct 169, 35 
L. ed. 966; Glenn v. Sumner, 132 U. 
S. 152, 10 SCt 41, 33 L. ed. 301; Hop- 
kins v. Orr, 124 U. S. 510, 8 SCt 590, 
31 L, ed. 523;° Bond v. Dustin, 112 
U. S. 604, 5 SCt 296, 28 L. ed. 835; 
Knight v. Illinois Cent. R. Co., 180 
Fed. 368, 103 CCA 514. But compare 
General Fireproofing Co. v. Wallace, 
175 Fed. 650, 99 CCA 204 [certiorari 
den 217 U. S. 607, 30 Sct 697, 54 L. 
ed. 900] (where in an action in a 
federal court to recover from a 
building contractor for a breach of 
contract by alleged defective work, 
the jury, under proper instructions 
as to the measure of damages, re- 
turned a special verdict finding the 
amount of damages caused by the 
failure of defendant to perform its 
contract, a general verdict for plain- 
tiff for such amount less the amount 
of a final payment which would 
have been due defendant under the 
contract if properly performed was 
consistent with the special verdict 
and proper, regardless of the tech- 
nical rules of procedure governing 
the local courts of the state). 

[a] A con view as to the 
form of verdict has been expressed. 
Times Pub. Co. v. Carlisle, 94 Fed. 
762, 36 GCA 475; Abbott v. Curtis, 
ete., Mfg.-Co., 25 Fed. 402. See also’ 
Long v. Palmer, 16 Pet. (U. S.) 65, 
10 L. ed. 888: Parks v. Turner, 12 
How. (U. S.) 39, 138 L, ed. 888 (both 
decided prior to the enactment of 
Rev. St. § 914). j 

[b] A refusal to submit a special 
verdict is not error, although re- 
quired by state practice. Uses! 
Mutual Acc. Assoc. v, Barry, 131 U. 
S. 100, 9 SCt 755, 38 L. ed. 60, 


Neyhardt, 9 F. Cas. No. 4,991, 13 78. Barrett v. Virginian R. Co., 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 150-152] 


dict. received on Sunday would be void if such were 
the necessary construction of the state ‘«Sunday 
It has been held that federal courts are 

not controlled by state practice with respect to the 
_ submission of special interrogatories to a jury,®° the 
interpretation of special verdicts, or the control- 
ling effect of findings on special questions over a 
general verdict,®? and that where a motion is made 
in a federal court to set aside a general verdict and 
render judgment for defendant on special findings, 
the matter is to be determined by the common law 


law.?? 79 


and not by the state statute.’ 
[§ 151] 24. New Trials.*4 


250 U. S, 473, 89 SCt 540 [rev 244 
Hed. 397, 157 CCA 23]; 'Sloss Iron, 
ete., Co. -v. South Carolina, etc., 
Co., 85..Fed, 133, 29 CCA..50. !Contra 
Turnbull v. Ross, 141 Fed. 649, 72 
CCA 609. 

[a] Duty to direct verdict.—Un- 
der the federal practice it is the 
duty of the trial court to direct a 
verdict when the evidence is undis- 
puted, or is of such a conclusive 
character that the court would, 
in the exercise of a sound judicial 
discretion, be compelled to_ set 
aside a verdict rendered in opposi- 
tion to it. Louisville, ete, R. Co. 
SAE esta Lit ehed. (922, 101. CCA 


[b] The trial judge cannot weigh 
the evidence in disposing of a mo- 
tion to direct a verdict. Shadoan v. 
Cincinnati, etc., R. Co., 220 Fed. 68, 


eb 4OoCA» 636: 

79. Stone v. U. S., 167 U. S. 178, 
17 SCt 778, 42 L. ed. 127. 

80. Parsons v. Trowbridge, 226 
Fed. 15, 140 CCA 310; Spokane, etc., 
R. Co. v. Campbell, 217 Fed. 518, 133 
GCA. 370 [aff 241_U. S. 497, 36 SCt 
683, 60 L. ed. 125]. - 

81. Spokane, etc., R. Co. v. Camp- 
bell, 217 Fed. 518, 133 CCA 3870 [aff 
241 U: S. 497, 36 SCt 683, 60 L. ed. 


125]. 

ee Detroit v. Grummond, 216 
Fed. 273, 132 CCA 417; McElwee v. 
Metropolitan Lumber Co., 69 Fed. 
302, 16 CCA 232. 

83. Detroit v. Grummond, 216 


Fed. 273, 132 CCA 417. 

84. See generally New Trial [29 
Cyc 707]. 

Bs. O S. v. Mayer, 235 U. S. 55, 
35 SCt 16, 59 L. ed. 129; Slocum v. 
New York L. Ins. Co., 228 U. S. 364, 
33 SCt 523, 57 L. ed. 879; Fishburn v. 
Chicago, etc., R. Co., 137 U. S 60, 
11 SCt 8, 34 L. ed. 585; Indianapolis, 
ete., R. Co. v. Horst, 93 U. S, 291, 23 
L. ed. 898; West Side Irr. Co. v. U. 
S., 264 Fed. 538; McKeon v. Central 
Stamping Co., 264 Fed. 385 [rev 259 
Fed. 917]; Blisse v. U. S., 263 Fed. 
961; Goldfarb v. Keener, 263 Fed. 
857; Chicago L. Ins. Co. v. Tiernan, 
963 Fed. 325; U. S. v. Gibson, 188 
Fed. 396; Latchtimacker v. Jack- 
sonville Towing, etc. Co., 181 Fed. 
276 [aff 184 Fed. 987, 106 CCA: 665); 
Knight v. Illinois Cent. R. Co., 180 
Fed. 368, 103 CCA 514; Duke v. St. 
Louis, ete, R. Co., 172 Fed. 684; 
Chicago, etc., R. Co. v. Heil, 154 Fed. 
626, 883 CCA 400; Francisco v. Chi- 
cago, etc, R. Co, 149 Fed. 354 79 
CCA 292, 9 AnnCas 628; Tacoma Rio 
éte., Co. v. Geiger, 145 Fed. 504, 76 
CCA 252; United Enginecring, etc., 
Co. v. Broadnax, 136 Fed. 351, 69 
CCA 177 [certiorari den 197 U. S. 
624, 25 Sct 800, 49 L. ved, 9111; 
Southern Pacific Co. v. Maloney, 136 
Fed. 171, 69 CCA 83; Green V. Fitch- 
bure R.. Co., 119 Fed. S72 O CCA 
402; Hooven, etc. Co. V. Feather- 
stone, 111 Fed. 81, 49 CCA,.229 [rev 
‘99 Fed. 180]; Manning Vv. epee 
Ins. Co., 107 Fed. 52, 46 CCA ne 
{rev 100 Fed. 581]; Tullis v. Lake 
Brie, ete, R. on 106 FeO Oe ca 
COALS 97s . Ui S.: -V. avis, : 
457 [aff 107 Fed. 753, 46 CCA. 619]; 


: } As a general rule it 
is considered that state statutory provisions with 
respect to new trials are not binding on the fed- 
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eral courts.§§ 
[Slo 2 ian 25. 
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eral courts,®* at least where they relate to the power 
of the court rather than to questions of procedure,®¢ 
although it has been held otherwise in a statutory 
action of ejectment on the ground that the provi- 
sions of the state statutes concerning new trials in 
that class of actions constitute rules of property.®? 
The local practice with respect to the right of jurors 
to impeach their own verdict does not control fed- 


Dismissal, Discontinuance, and 


Nonsuit.8® The federal courts will ordinarily follow 


the state practice with respect to the dismissal, 


Louisville, ete., R. Co. v. White, 100 
Fed. 239, 40. CCA 352; Witherow Co. 
v. De Bardeleben Coal, etc., Co., 99 
Fed. 670, 40 CCA 65; Hughey v. Sul- 
livan, 80. Fed. 72; U. S. v. Seufert 
Bros. Co., 78 Fed. 520; Lowry v. Mt. 
Adams, etc., R. Co., 68 Fed. 827; 
Texas, etc., R. Co. v. Nelson, 50 Fea. 
814, 1 CCA 688 [app dism 149 U. S. 
LOS wes eSCb LO Dos! yok tla. eds Iosts 
Hynes v. Chicago, ete., R. Co., 23 
Fed. 18; Tice v. Adams |} County 
School-Dist. No. 18, 17 Fed. 2838, 5 
McCrary 360. \ 

[a] Remittitur as condition of 
overruling motion.—Where a verdict 
awarding damages for a personal in- 
jury returned in a federal court is 
excessive, the court has power in its 
discretion to require a remittitur of 
a stated sum as a condition to the 
overruling of a motion for a new 
trial. Daigneau v. Grand Trunk R. 
Co., 153 Fed. 593. 

se. U.S. v. Mayer, 235 U.S. 55, 
oo) SCL 16, (59 d...ed. 129. 

[a] “Power to grant new trials, 
in cases where there has‘ been a 
trial by jury, for reasons for which 
new trials have usually been grant- 
ed in the courts of law,” is given to 
federal courts by Jud. Code § 269, re- 
enacted in the act of Febr. 26, 1919 
(40 St. at L. 1181 c 48), 

{b] A motion for a new trial to- 
gether with a motion for judgment 
non obstante veredicto may be made 
in a federal court in accordance 
with the state practice, Troxell v. 
Delaware, etce., R. Co., 180 Fed. 871 
{rev on other grounds 182 Fed. 373, 
105 CCA 593 (certiorari den 219 U. 
S. 584, 31 SCt 469, 55 L. ed. 346)]; 
Fries-Breslin Co. v. Bergen, 168 Fed. 
360 [aff 176 Fed. 76, 99 CCA 384 


(certiorari den 215 U. S. 609, 30 
sct 410, 54 L. ed. 347)]. 
87. Sinale v. Mitchell, 143 U. S. 


99, 12 SCt 353, 36 L. ed. 90; Equator 
Min., etc., Co. v. Hall, 106 U. S. 86, 


PESCET128; 027 Li Ved! 1145 - Hitter wv: 
Shattuck, 12 F. Cas. No. 6,504, 1 
Flipp. 272. 


88. McDonald vy. Pless, 238 U. S. 
264, 35 SCt 783, 59 L. ed. 1300 [aff 
206 Fed. 268, 124 CCA 131]. 

89. See generally Dismissal and 
Nonsuit 18 C. J. p 1142. 

90. Watts v. S. M. Hamilton Coal 
Co., 219 Fed. 1003 [rev on other 
rrounds 232 Fed. 832, 147 CCA 26]; 
Knight v. Illinois Cent. R. Co., 180 
Fed, 368, 103 CCA 514 (right of 
plaintiff to dismiss without prejudice 
before final submission of case_ to 
jury); Gassman v. Jarvis, 94 Fed. 
603 [foll Wolcott v. Studebaker, 34 
Fed. 8] (the court should grant to 
plaintiff leave to dismiss his suit, 
even after the court had announced 
that it would direct a verdict for 
defendant, where such motion to 
dismiss was seasonably made at that 
stage according to the state prac- 
Hee) gr aismissal of a 

g : 
a state court is not a bar to a new 
petition in such court, it is not a 
bar to a petition in a federal court. 
Kin vy. McLean Asylum, 64 Fed. 


= 
A 145. 
Bailie vanaum vy. Northern Ins. 


or discontinuance ®? of actions, and voluntary ° or 
compulsory °* nonsuits.®4 
held that the dismissal of a case for failure to try 


Nevertheless it has been 


Co., 40 Fed. 337; Wolcott v. Stude- 
baker, 34 Fed. 8. 

92... Barrett v. Virginian .R. Co., 
250 U. S. 478, 39 SCt 540 [rev 244 
Fed. 397, 157 CCA 23]; Alsop v. Mc- 
Combs, 253 Fed. 949, 165 CCA 391; 
Pannill v. Roanoke Times Co., 252 
Fed. 910; Cybur Lumber Co. v. Erk- 
hart, .247. Fed.5 284;.:159. CCA. 378; 
Whitted v. Southwestern Tel., etc., 
Co., 217 Fed. 835; Duffy v. Glucose 
Sugar Refining Co., 141 Fed. 206; 
Chicago, etc., R. Co. v. Metalstaff, 
101 Fed, 769, 41 CCA 669; Wolcott v. 
Studebaker, 34 Fed. 8 

“The right [to take a voluntary 
nonsuit] is substantial. When and 
how it may be asserted we think are 
questions relating directly to prac- 
tice and mode of proceeding within 
intendment of the Conformity Act.” 
Barrett v. Virginian R. Co., 250 U. 
S. 473, 476, 39 SCt 540, 541, 542 [rev 
244 Fed. 397, 157 CCA 238]. 

[a] After decision on motion to 
direct verdict.—Under the Virginia 
statute, in the absence of a de- 
murrer to the evidence and joinder 
therein, plaintiff may take a nonsuit 
at any time before submission of 
the case to the jury and their re- 
tirement; and hence it was error for 
a federal court in that state to deny 
an application for leave to take a 
nonsuit made after the court had 
announced that it would direct. a 
veraict for defendant, but before 
such verdict had been actually di- 
rected. Barrett v. Virginian R. Co., 
250 U.. S. 473, 39 SCt 540 [rev 244 
Fed. 397, 157 CCA 23, disappr Parks 
v. Southern R. Co., 143 Fed. 276, 74 
CCA 414, and necessarily, although 
not expressly, overr Pannill v. Roa- 
noke Times Co., 252 Fed. 9101. 

938. Coughran v. Bigelow, 164 U. 
S. 301, 17 SCt 117)'41 obs eds 4425 
Central Transp. Co. v. Pullman’s P».l- 
ace Car Co., 139 U. S. 24, 11 SCt 478, 
35 L. ed. 55; Dominion Trust Co. v. 
National Surety Co., 221 Fed. 618, 
137 CCA (342, AnnCas1917C 447; 
Knight v. Illinois Cent. R. Co., 180 
Fed. 368, 103 CCA 514; Meyer v. Na- 
tional Biscuit Co., 168 Fed. 906, 94 
CCAAT3355 NEhicaeo, wietes & Ra Covnw. 
Metalstaff, 101 Fed. 769, 41 CCA 669; 
Patting v. Spring Valley Coal Co., 
93 Fed. 98 [rev on other grounds 98 
Fed. 811, 39 CCA .308]; Gunther v. 
Liverpool, ete., Ins. Co., 34 Fed. 501 
[aff.134 U.S. 110,/10 SCt 448) 33° L. 
ed. 857]. Contra Miller v. Baltimore, 
etc. oR, Coty ie Re 0Cass Nor 975.605 alt 
CinecLBul 276 (decided prior to the 
decisions of the supreme court 
above cited) 

94. Pannill v. Roanoke Times Co., 
252 Fed. 910; Cybur Lumber Co. v. 
Erkhart, 247 Fed. 284, 159 CCA 878; 
Whitted v. Southwestern Tel., etc., 
Co., 217 Fed. 885; Shank v. Great 
Shoshone, etc., Water Power Co., 
205 Fed. 838, 124 CCA 35; Denver 
v. Bank, 200 Fed. 28, 118 CCA 256; 
Southern Pacific Co. v. Kelley, 187 
Fed. 937, 109 CCA 659; Russo-Chi- 
nese Bank v. National Bank of 
Commerce, 187 Fed. 80, 109 CCA 398; 
Connecticut F. Ins. Co. v. Manning, 
177 Fed. 893, 101 CCA 107; Meyer 
v. National Biscuit Co., 168 Fed. 906, 


822 [25C.J.] 
the case when reached cannot be controlled by a rule 
of the state courts allowing a ease to be dismissed 
if later issues have been tried,®® and that where a 
motion has been made at the close of plaintiff’s 
testimony, for the direction of a verdict for defend- 
ant, it is then too late for plaintiff to take a 
voluntary nonsuit, although such practice may be 
authorized in the state court.®® 

[§ 153] 26. Abatement and Revival.97 The 
abatement or survival of a cause of action arising 
under the common law or under a state statute is 
governed by the lex loci;®8 and the Practice Con- 
formity Act governs with respect to the proceedings 
to be had on the death of a party.9® So it has been 
held that plaintiff’s right of revivor of an action 
on the death of defendant is governed by the law 
of the state where the action is brought.? 

Cause of action under federal statute. The ques- 
tion of survival of a cause of action which arises 
solely under the laws of the United States is to be 
determined according to the common law, without 
regard to the law of the state in which the court is 
sitting.? 

With respect to revivor of an action against the 
receiver of a dissolved corporation, while the local 
practice would probably be followed in ordinary 
cases,? it will not be followed where the action is 
based on an act of congress, but such action must be 
governed by the federal statutes, and as they do not 
allow revivor against a receiver, none can be had.t 

_ In equity cases a state statute as to nonabatement 
of an administrator’s action is not applicable.® 

[§ 154] 27, Judgment.® It has been considered 
proper for the federal courts to follow state statutes 
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with respect to rendering judgments against less 
than all of several joint defendants where some are 
not found liable,’ permitting a defendant to suffer 
a default and have a hearing in damages to the 
court,® assessing the damages on default,? in an 
action of replevin,’® judgment on overruling a de- 
murrer,!! the judgment to be entered on a decision 
of a plea in abatement in favor of defendant,!? the 
mode of entering and recording judgments,!* notice 
of entry of judgment,!* the allowance of interest 
on judgments,!® requiring the clerk to add interest 
to a judgment,’® the presumption of payment of a 
judgment arising from failure to issue execution 
thereon for a designated period,!” or, perhaps, de- 
claring what form of judgments shall be regarded as 
judgments on the merits,1® the effect of a judgment 
in merging the original cause of action,!® or the 
conclusiveness of a judgment confirming and homo- 
logating a judicial sale.2° 

Federal courts have been held not bound by state 
statutes requiring a decision in writing upon every is- 
sue,** requiring judgments to state findings of fact 
and conclusions of law separately,2? or requiring 
judgments to be recorded in order to become liens 
upon real estate.2* The federal supreme court in 
an original action therein upon a judgment of a 
state court is not precluded from inquiring, in de- 
termining its jurisdiction, whether the cause of ac- 
tion upon which the judgment was rendered was 
such that it would have had original jurisdiction 
thereof.?4 

Lien of judgments. Judgments recovered in fed- 
eral courts are liens in all cases where they are such 
by the laws of the state,?° and in the same manner, 


94 CCA 385; Drummond v. Louis- 
willegete., Re Co. 109, Med.- 531s, Chi- 
cago, etc, R. Co. v. Metalstaff, 101 
Fed. 769, 41 CCA 669. 

[a] State practice must exist.— 
A compulsory nonsuit is not allowed 
in the courts of the United States 
except where a statute of the state 
authorizes it, the practice of direct- 
ing a verdict for defendant when the 
evidence is clearly insufficient to 
support a verdict for plaintiff havy- 
ing taken its place. Denver v. Home 
Sav. Bank, 200 Fed. 28, 118 CCA 256, 

[b] Where there is no state prac- 
tice as to granting a nonsuit, fed- 
eral courts are governed by the s.en- 
eral law. Pannill v. Roanoke Times 
Co., 252 Fed. 910. 

95. Watts v. S. M. Hamilton Coal 
Co., 219 Fed. 1003. [rev on other 
grounds 232 Fed. 832, 147 CCA 26]. 

96. Cogdill v. Whiting Mfg. Co., 
212 Fed. 658, 129 CCA 194, 

97. See generally Abatement and 
Revival Gx Th pi 15. 

98. _ Baltimore, etc., R. Co. v. Joy, 
SMU smi 20,019 (SChIS87, 43) 1.2 edi 
677: Gerling v. Baltimore, ete, R. 
Con tol U.IS678, 14°SCt 533. 38) Ti: 
ed. 311; Van Choate v. General Elec- 
tric: Co. 1245 Med.. 120: 

99. ePittsburg, etc., R. Co. v. Fiske, 
178 Fed. 66, 101 CCA 560; Miller v. 
Wattier, 165 Fed. 359; Wall v. Ches- 
apeake, etc., R. Co., 95 Fed. 398, 37 
CCA _129; Byrne v. Kansas City, etc., 
R. Co., 55 Fed. 44 [mod on other 
grounds 61 Fed. 605, 9 CCA 666, 24 
LRA 693]; McArthur v. Williamson, 
45 Wed. 154; Fitzpatrick v. Domingo, 
14 Fed. 216, 4 Woods 163; Barker vy. 
Ladd, 2 F. Cas. No. 990, 3 Sawy. 44; 
Ferguson v, Lambert, 8 F. Cas. No. 
4,739; Hatfield v. Bushnell, 11 F. 
Cas. No. 6,211, 22 Vt. 659, 1 Blatchf. 
393; Matter of People’s Surety Co., 
82 Misc. 518, 144 NYS 131. 

“If the cause of action survives, 
the practice, pleadings, and forms 
and modes of proceeding in the 
courts of the State may be resorted 


to in the courts of the United States 
for the purpose of keeping the suit 
alive and bringing in the proper 
parties.” In re Schreiber, 110 U. S. 
76, 3 SCt 428, 28 L. ed. 65, 

1. Spaeth v. Sells, 176 Fed. 797. 

2. Michigan, etc., R. Co. v. Vree- 
land, 227 _U. S. 59, 33 SCt 192, 57 L. 
ed, 417; Ex p. Schreiber, 110 U. S. 
065, 03); SCt 423, (28 Iu. ved. 65% .Van 
Choate v. General Electric Co., 245 
Fed. 120; Imperial Film Exch. v. 
General Film Co., 244 Fed. 985; 
Walsh v. New York, ete., R. Co., 173 
Fed. 494, 

3. Matter of People’s Surety Co., 
82 Misc. 518, 144 NYS 131. 

[a] Dissolution of a corporation 
is equivalent to the death of a nat- 
ural person, in respect of revivabil- 
ity, for instance, by a receiver sub- 
sequently appointed, of a cause of 
action. Imperial Film Exch. v. Gen- 
eral Film Co., 244 Fed. 985. 

4. Matter of People’s Surety Co., 
82 Misc. 518, 144 NYS 181. 

5. Carter v. Treadwell, 5 F. Cas, 


No. 2,480, 8 Story 25.. 
6. See generally Judgments [23 
Cye 623]. : 
7. Morgan v. Eggers, 127 U.S. 


63, 8 SCt 1041, 32 L. ed. 56; Knight 
v. Illinois Cent. R. Co., 180 Fed. 368, 
103 CCA 514; Witters v. Sowles, 34 
Fed. 119, 

8. Johnson vy. Bridgeport Deoxi- 


dized Bronze, ete., Co., 125 Fed. 631,’ 


9. Loewe v. Union Say. Bank, 226 
Fed. 294. 

10. Midland Contracting Co. v. 
Toledo Fdy., ete., Co., 154 Fed. UOGs 
83 CCA 489, 

11. Boultbee Vv. International 
Paper Co., 229 Fed. 951, 144 CCA 233. 

12.. Philadelphia, ete., Coal, etc., 
Co. v. Kever, 260 Fed. 534, . 

13._ Knight v. Illinois Cent. R. Co., 
180- Fed. 368, 108 CCA 514; Morri- 
son v. Bernards Tp., 35 Fed. 400. 

14, Nelson v. McMillan, 176 Iowa 
561, 156 NW 827. 

15. }/ Missouri, .-ete., 1). Co. | iv: 


| Cas. No. 15,422, 3 Hughes 201. 


Truskett, 186 U. S. 480, 22 SCt 943, 
46 L, ed. 1259 [aff 104 Fed. 728, 44 
CCA 179]; Missouri, ete, R. Co. v. 
Elliott, 102 Fed. 96, 42 CCA 188 [aft 
reat S. 695, 22 SCt 937, 46 L. ed. 

[a] The purpose of rule thirty of 
the circuit court is to give to suit- 
ors, whose decrees for the payment 
of money are affirmed, interest 
thereon from the date of their entry 
until paid, if by the ‘state law in- 
terest might have been allowed in 
the state courts in a similar case, 
and at the rate provided by the state 
law, but it was not the intention to 
adopt state rules of practice in ref- 
erence to the necessity of an express 
provision in the judgment or de- 
cree appealed from for the allow- 
ance of such interest. Hagerman vy. 
Moran, 75 Fed. 97, 21 CCA 242. 

16. Robostelli v. New York, etc., 
i Coy, 34 mMedwe719 (holding, how- 
ever, that” it was competent for 
plaintiff to waive the benefit of the 
statute and enter a remittitur of the 
interest). . 

17. General Electric Co. v. Hurd, 
171 Fed. 984 (a state statute estab- 
lishing such presumption must be 
regarded as a rule of property). 

18. U.S. Vv.) Parker, "1207 0s) 89, 
7 SCt 454, 30 L. ed. 601. 
aa Packer Ae Whittier, 81 Fed. 

rev on other grounds 91 Fed. 
atts Pape 658]. a 

i eter _v. Hewett, 22 How. (U. 
S:) 352, 16 li. ed. 345, et 

21. Martindale -y, Waas, 11 Fed. 
3 McCrary 637. 

22.  U. Se v. Tinsley, 68 Fed. 43° 


23, U. S. vy. 26 ¥F. 
24. State v. Pelican Ins. Co., 127 


U.S. 265, 8 Sct 1370; 382 L. ed. 239. 
25. Act Aug, 1, 1888°(25 St. at L. 


Humphreys, 


857 c 729); Cooke vy. Avery, 147 U. 
S.i-3 7518. SCt 40s 3eTh rede 209; 
Baker v. Morton, 12 Wall. CU. SSE) 


150, 20 L. ed. 262; Ward v. Cham- 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 
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§ 134] 


to the same extent, and under the same conditions 
as if they had been rendered by the state courts.2° 
Accordingly provisions of the state law have been 
followed as to suspension of a judgment lien during 
appeal,” and as to the time after rendition of 
judgment within which a sale of real estate attached 
on mesne process must be completed in order to 
preserve the lien.?§ 

Judgments non obstante veredicto.22 While there 
have been decisions to the effect that state statutes 
should be followed with respect to motions for judg- 
ment non obstante veredicto,®° it-is now settled that 
such a judgment cannot be directed or entered in a 
federal court, regardless of what the state law may 
be,** unless, perhaps, under some peculiar state stat- 
ute a favorable ruling for either party for direction 
of a yerdict in his favor, if not sustained on appeal, 
~would carry an implied consent to a final judgment 
the other way,?? or where the motion is on the theory 
that such judgment is required by the pleadings.?3 

Opening, vacating, or amending judgments. The 
discretionary power of a federal court over its or- 
ders and judgments is not affected by the Conform- 
ity Act,** although it has been held proper to follow 
the state practice with respect to setting aside a 
judgment on the ground of fraud, mistake, inad- 
vertence, surprise, excusable neglect, unavoidable 
casualty, or misfortune preventing the party from 
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appearing or defending.®*® It has been asserted that 
the federal courts should conform to state practice 
with respect to the opening of default judgments or 
decrees,*® but later eases have held that the state 
practice need not be conformed to in this respect.*7 
A federal court is not authorized to entertain a 
motion to set aside a judgment after the term at 
which it was rendered by reason of the fact that 
under the state law such a motion may be made in 
the state courts after the term.38 

[§ 155] 28. Execution and Other Proceedings 
after Judgment.?° While the Conformity Act is suf- 
ficiently comprehensive to embrace proceedings after 
judgment,*° it does not extend to such proceedings,*+ 
for the reason that they are governed by the pro- 
vision of another section of the Revised Statutes 
that ‘‘the party recovering a judgment in any com- 
mon law cause’’ in any federal court ‘‘shall be en- 
titled to similar remedies upon the same, by execu- 
tion or otherwise, to reach the property of the judg- 
ment debtor as are now provided in like causes by 
the laws of the state in which such court is held 
or by any such laws hereafter enacted which may 
be adopted by general rules of such’’ federal court.4? 
Pursuant to this provision, the federal courts have 
applied the state law with respect to the remedy 
for the collection of claims by judgment creditors 
of a municipal corporation,** the issuance of an ex- 


berlain, 2 Black (U. S.) 430, 17 L.| cific Mills v. Farish, 213- Fed. 448, |) Fed. 1019. 

ed. 319; Clements v. Berry, 11 How. |130 CCA 95, 41. In re Chateaugay Ore, ete., 
(U. S.) 398, 13 L. ed. 745; Massin- [a]_ The leading case—Slocum v./Co., 128 U. S. 544, 9 SCt 150, 32 L. 
gill_v. Downs, 7 How. (U. S.) 760, |New York L. Ins. Co., 228 U. S. 364, |ed. 508; Lamaster v. Keeler, 123 U. 
12 L. ed. 903; U. S. v. Morrison, 4:| 33 SCt 523, 57 L. ed. 879. SSLs16e18 3:SCb 973i Lied 2388s 
Pet. (U. S.) 124, 7 L. ed. 804; Dart- [b] The reason for the rule is|Friedly v. Giddings, 119 Fed. 438 


mouth Sav. Bank v. Bates, 44 Fed.|that such a judgment would violate | [aff 128 Fed. 355, 63 CCA 85, 65 LRA 

546; U. S. v. Sturgis, 14 Fed. 810; |the constitutional right of trial by | 327]. 

Pence v. Cochran, 6 Fed. 269; Pre-|jury in the courts of the United 42.. Rev. St... §- 9163: Cooke: iw. 

vost v. Gorrell, 19 F. Cas. No. 11,400; | States. Slocum v. New York L. Ins. | Avery, 147 U. S. 375, 13 SCt 340, 37 

Koning v. Bayard, 14 F. Cas. No.|Co., 228 U. S. 364, 33 SCt 523, 57 L.;L. ed. 209; In re Chateaugay Ore, 
Shrew v. Jones, | ed. 879. ete., Co., 128.U. S. 544,°-9 SCt) 150; 


7,924, 2 Paine 251; 
22 F. Cas. No. 12,818, 2 McLean 78; 
Thompson v. Phillips, 23 F. Cas. No. 


32. Pacific Mills v. 
Fed. 448, 130 CCA 95. 


212 ed. 508; Lamaster v. Keeler, 


Farish, 
S.1.3:765,'8' 4SCt/ 19 Tia Sir iugneds 


123.9U. 


3,974, Baldw. 246; U. S. v.. Hum- 33. Slocum v. New York L. Ins. | 238; Homer v. Brown, 16 How. (U. 
bee 26 Cas. No. 15,422, 3 |Co., 228 U. S. 364, 38 SCt 528, 57 L. |S.) 354, 14 L. ed. 970; McCracken v. 
Hughes 201; Simpson v. Niles, 1 Ind, | ed. 879. Hayward, 2 How. (U. S.) 608, 11 L. 


196; Chouteau v. Nuckolls, 20 Mo. 
442; Morris’ Est., 6 Phila. (Pa.) 134. 

26. Act Aug. 1, 1888 (25 St. at L. 
357 ec 729); Cooke v. Avery, 147 U. 
S. 875, 13 SCt 340, 37 L. ed. @09; Ex 
p. Crawford, 154 Fed. 769, 83 CCA 
474; Dartmouth Sav. Bank v. Bates, 
44 Fed. 546. 

[a] The construction of a state 
statute regulating liens as declared 
by the highest court of the state 
will be followed in the federal 
courts. U.S. v. Morrison, 4 Pet, (U. 
So 124,013 ed. 804; Pence v. Coch- 
ran, 6 Fed. 269. 

27. U. S. v. Sturgis, 14 Fed. 810. 

28. Sowles v. Witters, 55 Fed. 
159 [app dism 154 U. S. 517, 14 SCt 
1153, 38 L. ed. 1075]. 


29. See generally Judgments [23 
Cyc 778]. See also infra § 338 

80. Cornette v. Baltimore, etc. 
Re Co;; ©195- Fed, 59, 115.'CCA 61; 
Smith v. Jones, 181 Fed. 819, 104 
CCA 329; Troxell v. Delaware, etc., 
R. Co., 180 Fed. 871 [rev on other 


rounds 183 Fed. 373, 105 CCA 593 
Keartiorari den 219 U. S. 584, 31 SCt 
469, 55 L. ed. 346)]J; Fries-Breslin Co. 
v. Bergen, 176 Fed. 76, 99° CCA 384 
[aff 168 Fed. 360, and certiorari den 
215 U. S. 609, 30 SCt 410, 54 L. ed. 
347]; Keiper v. Equitable L. Assur. 
Soc, 159 Fed. 206 [rev on other 
grounds 165 Fed. 595, 91 CCA 433 
(certiorari Ce righ S. 606, 30 SCt 
406, 54 L, ed. 4 

31. Myers v. Pittsburgh Coal Co., 
P2330. ‘Se 18'4,84) SCti 659,.'581L. ed. 
906; Young v. New. Jersey Cent. Re 
Co., 232 U. S. 602, 34 SCt 451, 58 L. 
ed. 750; Pedersen v. Delaware, etc., 
R. Co., 229 U. S. 146, 33 SCt 648, 57 
ke. 6d) 1125; Union. Pac.+R. Co. wie-Us 
S., 219 Fed. 427, 134 CCA 825; Pa- 


34. Bronson v. Schulten, 104 U.S. 
410, 26 b. ed. 997; Southern Pacific 
Co. v. Kelley, 187 Fed. 937, 109 CCA 
659; Mutual Bldg. Fund Soc., etc., 
Bank v. Bossieux, 17 F. Cas. No. 
9,977, 1 Hughes 386. And see supra 

135; 


§ ; 

[a] Where the question is: 
whether equitable relief will be 
granted against a default judgment, 
the decisions of state courts are 
not binding. Interurban Gen. Con- 
tracting Co. v. U. S., 229 Fed. 588. 

35. Loewe v. Union. Sav. Bank, 
222 Fed. 342; Tryon v. Pennsylvania 
R. Co., 2138 Fed. 49; Virginia, etc., 
Steel, ete., Co. v. Harris, 151 Fed. 
428, 80 CCA 658; Travelers’ Pro- 
tective Assoc. v. Gilbert, 111 Fed. 
269, 49 CCA 3809, 55 LRA 538. 

[a] A state rule as to diligence 
in applying for vacation of a judg- 


ment is not absolutely controlling 
in a federal court. West Side Irr. 
Co. v. UW. 'S., 9264 Fed. 538. 


36. Brown v. Philadelphia, etc., R. 
Co., 9 Fed. 183; Republic Ins. Co. v. 


Williams, 20 F. Cas. No: 11,707, 3 
Biss. 370. i 

37. Tryoh v. Pennsylvania R. Co., 
213 Fed. 49; Austin v. Riley, 55 Fed. 
833 

38. U. S..v.. Mayer, 235 U.:S. 55, 
85 SCt 16, 59 L. ed. 129; U. S. v. 
One Trunk Containing Fourteen 


Pieces of Embroidery, 155 Fed. 651; 

eg v. Davis, 137 Fed. 198 [aff 157 
Fed. 676, 85 CCA 348]; U. S. v, Wal- 
46 Fed. 569]; and cases supra 
5 


39. See generally Executions 23 
Nagriie 281. ' 

Sans sDamaster v. Keeler, 123 U. S. 
3766-8-SCt- 197,31 L.-ed. 238; Petri- 
fied Bone Min. Co. v. Rogers, 159 


ed. 397; Duncan v. Darst, 1 How. (U. 
S.) 301, 11 L. ed. 139; U. S. v. Knight, 
14 Bet... (0.4 Si)y-801, 20s eds i465 
Ross v. Duval, 13 Pet. (U. S.) 45, 
10 L. ed. 51; Beers v. Haughton, 9 
Pet. (U. S.) 329, 9 L. ed. 145; Boyle 
v. Zacharie, 6 Pet. (U. S.) 648, 8 L. 
ed. 532; U. S. Bank v. Halstead, 10 


Wheat. »0CUGS3)< bah. Tie edses264e 
Wayman v. Southard, 10 Wheat. (U. 
S.) 1, 6 L. ed. 253; Collin County 


Nat. Bank v. Hughes, 155 Fed. 389, 
83 CCA 661; Clark v. Allen, 117 Fed. 
699; Stroheim vy. Deimel, 73 Fed. 
430 [rev on other grounds 77 Fed. 
802, 23 CCA 467]; U. S. v. Arnold, 
69 Fed. 987, 16 CCA 575; McGriff v. 
Baldwin, 23 Fed. 222; U. S. v. Train, 
12 Fed. 852; Georgia vy. Atlantic, 
ete.,, R. Co, 10 F. Cas. No.) 5,351, 3 
Woods 434; Merchants Bank vy. 
Evans, 51 Mo. 3835. 

[a] Execution against pension,.— 
On an application by a judgment 
creditor of a bankrupt for leave to 
procure an execution against a pen- 
sion, the bankruptcy court, is bound 
to consider the state law claimed 


to authorize such execution. In re 
Hoag, 227 Fed. 480. 
[b] State laws enacted subse- 


quent to the act, and providing for 
remedies on judgments, cannot be 
followed in a federal court until 
they have been adopted by a general 
rule of that court. Lamaster v. 
Keelerj2123 wih, Si3it6, (8SSCt 197) si 
L. ed. 238 [dist Citizens’ Bank v. 
Farwell, 56 Fed. 570, 6 CCA 24]; 
General Electric Co. v. Hurd, 171 
Fed. 984; Meyer v. Consolidated Ice 
Co., 163 Fed. 400; Clark v. Allen, 117 
Fed. 699. 

43. President v. Elizabeth, 40 Fed. 
799; Moran v. Elizabeth, 9 Fed, 72. 
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eeution against a garnishee,** the place of selling 
property under execution,*® and proceedings supple- 
But the provision for con- 
tormity does not extend to remedies against the 
person of the debtor,** or to judgments in criminal 
eases,*S and as the provision is hmited by the phrase 
to remedies provided in actions 
at law wherein judgments were recovered, it does 
not embrace remedies in equity by independent suits 
whieh may have been given by the statutes of a 
held that the federal 
courts need not follow the method preseribed by the 
state statutes in serving a writ of scire facias to 
revive a judgment against a nonresident defendant, 
if it deems such method insufficient,®° that a federal 
court which has jurisdiction to render a judgment 
has power te enforce it by appropriate process, not- 
withstanding a statute providing a different remedy 
in a state court,5! and that in enforeing the rights 
of an occupying claimant after judgment in eject- 
ment, the federal court need not follow the statutes 


mentary to execution.*® 


“Sn lke eauses,”’ 


It has also been 


state? 


4. 
kins, $4 U. S. 


Atlantic, etc, R. Co. v. Hop- 
1i, 24 L. ed, 48. 

45. Jones v. Rogers, 85 Miss. 802, 
38 S T42 (under the act of congress 
of May 19, 1828 [4 St. at L. 281 ¢ 68 
§ 3], previding that an execution on 
a judgment ef a federal court and 
proceedings thereon shall be the same 
Im each state as is now used in 
courts of such state; act of con- 
gress of Febr. 16, 1839 [5 St. at L. 
317 ec 27 § 4], providing that the 
marshal may, at the written request 
ef defendant. change the sale of 
property te the place where the fed- 
eral court fer the district is held; 
and Miss. Act June 22, 1822 [Howell 
& H. Dis. p 633] § 17. providing that 
sales of land shall be at the court- 
house of the county; an execution 
sale by a marshal. on a judgment 
ef a federal court, outside the 
county in which the land was sit- 
uated, was void, unless it was at the 
Place of holdings the federal court of 
. the district, and the return showed 
that it was on the “written request” 
ef defendant). 

46 Ex p. Boyd, 105 U. S. 647, 
qT. ed 1200; Yeung v. Aronson, 
Fed. 241. Contra Byrd v. Badger, 4 
BE Cas. No. 2.226. McAll. 443. 

fa} The federal constitution is 
mot violated by Rev. St. § 916. be- 
eause it authorizes as a matter of 
precedure a resort to supplementary 
preceedines. Ex p. Boyd. 105 U. S. 
647. 26 L. ed. 1200. 

[Db] Appointment of receiver —A 
federal court is net bound to appoint 
as receiver the same person who was 
Previously appointed in a similar 
prier proceeding in a state court. 
Young vw. Aronson. 27 Fed. 241. 

47. McNutt v. Bland. 2 How. (U. 
S2) 9, 112 EL. ed. 159: Friedly v. Gid- 
dines. 119 Fed. 488 [aff 128 Fed. 355, 
63 CCA 85, 65 LRA $27]. But com- 
pare U.S. v. Moller, 26 F. Cas. No. 
415.793, 10 Ben. 189 (holding that a 
Gebtor’s liability te arrest on execu- 
tion under a judement for the value 
of soods illegally imported depends 
en the local law). 

[a] State laws limitine the right 
to process ac the person can- 
mot affect the power of federal 
courts to issue the writ of capias 
ad satisfaciendum to enforce their 
jadsments. U.S. v. Arnold. 69 Fed. 
$87, 16 CCA 575. 

(0) Where imprisonment for debt 
has been abolished in a state a de- 
eree cannot be enforced in that state 
by the federal court by execution 
against the person. The Blanche 
Pase, 3 F. Cas. No. 1,524. 16 Blatchf. 
i. And see U. S. Rev. St. § 990. 

fe] Imeriscmment for  conceal- 
ment of property.—The remedy given 
to a jJudsment creditor by Pa. Act 


26 
27 


; 


q 


} courts, 


| settled on like principles 
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July 12, 1842 (P. L. p 339), by the 
arrest and imprisonment of defend- 
ant on a showing of fraudulent re- 
moval or concealment of his prop- 
erty, is one “to reach the property 
of a_ judgment debtor” within the 
meaning of .Rey. St. § 916 [Comp. 
St. (1901) p 684], and under such 
section is available in the federal 
Ex p. Crawford, 154 Fed. 


769, 83 CCA 474; Johnson v. Craw- 


| ford, 154 Fed. 761. 


(a] Statutes of 1839 and 1841.— 
It was the design of congress, in the 
acts of 1839 and 1841 (5 St. at L. 
341, 410, embodied in Rev. St. § 990) 
that the federal courts should con- 
form to the laws of the respective 
states as regards imprisonment of 
private debtors, thus allowing the 
individuals to have their rights 
in both 
state and federal courts, but by a 
tribunal supposed to be more im- 


|} partial when the action is between 
}a citizen and a nonresident or for- 


eigner, and is brought in a court of 
the United States. Bradley v. Cur- 
rier, 3 EF. Cas. No. 1,777. 

48. Clark v. Allen, 114 Fed. 374 
[aff 126 Fed. 738, 62 CCA 58]. 

49. Hudson v. Wood, 119 Fed. 764. 

50. Collin County Nat. Bank v. 
Hughes, 155 Fed. 389, 83 CCA 661 
[den reh 152 Fed. 414, 81 CCA 556]. 

51. Tucker vy. Hubbert, 196 Fed. 
849. 117 CCA 3865. 

“The process by which the courts 
of the United States execute their 
judgments is not controlled by state 
law.” Kaill v. St. Landry Bd. of 
as eS 194 Fed. 73, 76, 114 CCA 
eo 


52. Leishton v. Young, 52 Fed. 
439, 3 CCA 176, 18 LRA 266, 
SS. U. S. Rev. St. § 988: Petri- 


| fied Bone Min. Co. v. Rogers, 159 Fed. 


1019. 

{a] Construction of  statute,— 
Rev. St. § 988 gives such right of 
Stay in a federal court only when 
defendant has property upon which 
the judgment, if in a_ state -court, 
would be a lien, and who by reason 
of such lien would be entitled under 
the state law to a stay of such jude- 
ment. Under Pa, Act June 16, 1836 
(P. L. p 762), which makes judg- 
ments liens on real estate, but not 
On personal property, and gives a 
right of stay to a defendant own- 
ing sufficient real estate without 
other security, and also a right of 
Stay te other defendants on their 
sivine bail, a judgment defendant in 
a federal court who has no real es- 
tate cannot obtain a stay by virtue 
of said § 988 by giving bail. The 
Island Queen, 152 Fed. 470. 

54. Gwin v. Breedlove, 11 How. 
CU. S.) 29, 11 L. ed. 167 (holding, 
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but may conform to its ordinary procedure.®? 

In respect to a stay of execution the judgment de- 
fendant in a federal court has the same right as a 
judgment defendant in a state court, except that the 
stay is limited to one term.®® ; 

Summary remedy against marshal for moneys col- 
lected. A state statute authorizing a remedy by 
motion against a sheriff for failing to pay over 
moneys collected in execution, to the party on de- 
mand, or into court at the return day, may be ap- 
plied in a federal court against a marshal.®¢ 


Appeal and Error.®5 Since eon- 


gress has established a complete system for the re-— 
view of judgments and decrees of the federal 
courts,°° and since the Conformity Act, by its ex- 
press terms refers only to proceedings in the dis- 
triet, and former circuit, courts,®? the requirement 
of conformity does not apply to appeals from, or 
writs of error to, the federal courts.®$ 
it is not necessary to follow state practice with re- 
spect to the proceedings adopted to secure a review 


Accordingly 


however, that the imposition of a 
penalty authorized by the state stat- 
ute in such proceeding could not be 
enforced in the federal court). 

55. See generally Appeal and Er- 
ror 3 C. J. p 256. 

56. Logan v. Goodwin, 
490, 43 CCA 658. 

[a] The manner or time of tak- 
ing proceedings is regulated exclu- 
sively by act of congress, or if there 
be none such, then the rules and 
practice of federal courts or the 
methods derived from the common 
law or from ancient English stat- 
utes obtain. In re Chateaugay Ore, 
etc., Co., 128 U. S. 544, 9 SCt 150, 
82 L. ed. 508. 

57. Camp v. Gress, 250 U. S. 308, 
39 SCt 478, 63 L. ed. 997 [mod 244 
Fed. 121, 156 CCA 549]. 

58. Camp v. Gress, 250 U. S. 308, 
39 SCt 478, 63 L. ed. 997 [aff 244 
Fed. 121, 156 CCA 549}; St. Clair v. 
U. S., 154 U.S. 134, 14 Sct 1002, 38 
L. ed. 936; Luxton v. North River 
Bridge Co., 147 U. S. 337, 13 SCt 356, 
37 L. ed, 194; In re Chateaugay Ore, 
ete, \Co:, L238 S. 
L. ed. 508; Boogher v. New ¥ 
Ins.) Coie 103) 


; Fed. 267, 155. CCA 107: 
Chicago Great 
Valley, 233 Fed. 384, 147 CCA 320 
[den reh 227 1016; 141 CCA 
664]; Hallenbeck-Hungerford Realty 
Corp. v. John I. Devlin Co., 228 Fed. 
661, 143° CCA 188; U. S, v. Tllinois 
226 Fed. 653, 141 CCA 
U. S. 376, 37. SCt 614, 
61 L. ed. 1206]; Western Union Tel, 
Co. v. Aldridge, 219 Fed. 836, 135 
CCA 506; McBride v, Neal, 214 Fed. 
966, 131 CCA 262; Bastern Oil Co. 
v. Holcomb, 212 Fed. 126, 128 CCA 
642; Atlantic Coast Line R. Couey: 
Thompson, 211 Fed. 889, 128 GCA 
267; Victor-American Fuel Core 
Pecearich, 209 Fed. 568, 126 CCA 
90; Farmer v. Atlantic Coast Line 
R. Co., 205 Fed. 819; Boatmen’s 
Bank v. Trower Bros. Co., 181. Fed. 
804, 104 CCA 314; Knight v. Illinois 
Cent. R. Co., 180 Fed. 368, 103 CCA 
514; Detroit United R. Co. v. Nichols, 
165 Fed. 289, 91 CCA 257; Laurel 
Qil, ete, Co. v. Galbreath Oil, éte., 
Co., 165 Fed. 162, 91 CCA 196; Fran- 
cisco v. Chicago, ete, R. Co., 149 
Fed. 354, 79 CCA 292, 9 AnnCas 628; 
Hooven, ete., Co. v. Featherstone, 111 
Fed. 81, 49 CCA 229 [rev 99 Fed. 


Por ister cases, Gevelopments and changes in the law see cumulative Annotations, same title, page and note number, 


104 Fed. 


544, 9 SCt.150, 33 — 


§§ 156-157] 


of the ruling of a trial court,5? the time of taking 
exceptions,°° the time and manner of perfecting, 
settling, and signing bills of exceptions,®! the neces- 
sity of a motion for a new trial, as a prerequisite 
to a review of the rulings of the trial court,®? the 
finality of a judgment or decree for the purpose of 
review by appeal or writ of error,®* the propriety of 
appeal or writ of error as a mode of obtaining a 
review,°* the form of appellate process,® the effect 
of an appeal or writ of error on the operation of the 
judgment of the trial court,®* the time for taking 
an appeal or suing out a writ of error,‘7 the time 
for obtaining a supersedeas,*’ the record on appeal,®? 
the practice or mode of proceeding in the appellate 
courts,"° the scope of review,’ or the procedure 
after reversal and remand of a cause.72 But when a 
case comes to the supreme court from the highest 
court of a state or territory, and by statute or settled 
practice in such state or territory the opinion of 
the court is a part of the record, the supreme court 
_is authorized to examine such opinion for the pur- 


18VUj; Manning v. German Ins. Co., 
107 Fed. 52, 46 CCA 144 [rev 100 
Fed. 581]; Logan v. Goodwin, 104 
Fed. 490, 43 CCA 658; Logan’ v. 
Goodwin, 101 Fed. 654, 41 CCA 573; 
Louisville, ete., R. Co. v. White, 100 
Fed. 239, 40 CCA 352; Witherow Co. 
v. De Bardeleben Coal, ete., Co., 99 
Fed. 670, 40 CCA 65; U. S. v. Indian 
Grave Drainage Dist., 85 Fed. 928, 29 
CCA 578; Prichard v. Budd, 76 Fed. 
710, 22 CCA 504; Kentucky L., etce., 
Ins. Co. v. Hamilton, 63 Fed. 93, 11 
CCA 42; New York, etc. R. Co. v. 
Hyde, 56 Fed. 188, 5 CCA 461; Rich- 
mond, etc., R. Co. v. McGee, 50 Fed. 
906, 2 CCA 81; McClellan v. Pyeatt, 
50 Fed. 686, 1 CCA 613; U.S. v. Train, 
12 Fed. 852; Whalen v. Sheridan, 10 
Fed. 661, 18 Blatehf. 324, 5 Fed. 436, 
18 Blatchf. 308; U. S. v. McElroy, 2 
Mont. 237. ; 
“No portion of the proceedings 
touching the removal of causes in 
the federal courts on error or ap- 
peal, from the noting the exceptions 
to the close, is governed by the 
local rules.’’ New York, etc., R. Co. 
v. Hyde, 56 Fed. 188, 189, 5 CCA 
461. 
[a] “Such proceedings are gov- 
erned entirely by the acts of Con- 
gress, the common law, and the an- 


cient English statutes.” Camp _ Vv. 
Gress, 250 U. S. 308, 318, 39 SCt 478, 
63 L. ed. 997. 

59. Hudson v. Parker, 156 U. S. 


Siete SCt,. 450, 39 Tks (6as'4424; St. 
Clair v. U. S., 154 U. S. 134, 14 SCt 
1002, 38 L. ed. 936; In re Chateaugay 
Ore, etc., Co., 128 U. S. 544, 9 SCt 150, 
32 L. ed. 508; Boatmen’s Bank v. 
Trower Bros. Co., 181 Fed. 804, 104 
CCA. 314; Ghost v. U. S., 168 Fed. 
841, 94 CCA 253; Yost v. Union Pac. 
R. Co., 151 Fed. 1023, 81,.CCA 683; 
Francisco v. Chicago, etc., R. Co., 149 
Fed. 354, 79 CCA 292, 9 AnnCas 628; 
West v. East Coast. Cedar Co., 113 
Fed. 737, 51 CCA 411 [aff 110 Fed. 
725]; Logan v. Goodwin, 104 Fed. 
490, 48 CCA 658; McClellan v. Pyeatt, 
50 Fed. 686,.1 CCA 613; Hynes v. 
Chicago, ete., R. Co., 23 Fed. 18. 

[al Granting exceptions as of 
course on refusal of motion for 
judgment.—The provision of the 
Pennsylvania Practice Act of April 
2291905 ¢P: I: p 286), which im- 
poses upon a court refusing a mo- 
tion for judgment non obstante vere- 
dicto, properly made thereunder, the 
duty of certifying the evidence and 
granting an exception to the party 
against whom the ruling is made, 
under the Conformity Act (Rev. St. 
§)) 914 ‘fu. S. Comp. St. (1901) 
p 684]), is applicable to the federal 
‘courts in that state, and no separate 
request for such Ppt is nec- 
essary. Baltimore, etc., ; ae 
eGune, 174 Fed. 991, 98 CCA eye 

60. Ghost v. U. S., 168 Fed. 841, 
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94 CCA 253; Consumers’ Cotton-Oil 
Co. v. Ashburn, 81 Fed. 331, 26 CCA 
436; Lowry v. Mt. Adams, etc., R. 
Co., 68 Fed. 827. 

61. Shepard v. Adams, 168 U. S. 
618, 18 SCt 214, 42 L. ed. 602; In 


re Chateaugay Ore, etc., Co., 128 U. 
S. 544, 9 SCt 150, 32 L. ed. 508; 
Blisse v. U. S., 263 Fed. 961; Gold- 


farb v. Keener, 263 Fed. 357; Buessel 
v. U. S., 258 Fed. 811, 170 CCA 105; 
Knight v. Illinois Cent. R. Co., 180 
Fed. 368, 103 CCA 514; Tubular 
Rivet, etc., Co. v. Exeter Boot, etc., 
Co., 159 Fed. 824, 86 CCA 648; Fran- 
cisco v. Chicago, ete:., R. Co., 149 
Fed. 354, 79 CCA 292, 9 AnnCas 628; 
Green v. Fitchburg R. Co., 119 Fed. 
872, 56 CCA 402; Prichard v. Budd, 
76 Fed. 710, 22 CCA 504; New York, 
etc., R. Co. v. Hyde, 56 Fed. 188, 5 
CCA 461; Richmond, ete., R. Co. v. 
McGee, 50 Fed. 906, 2 CCA 81; Preble 
v. Bates, 40 Fed. 745; U. S. v. Train, 
12 Fed, 852; Whalen v. Sheridan, 5 


Fed, 436, 18 Blatchf. 308, 10 Fed. 
661, 18 Blatchf. 324. 

62. Alder v. Edenborn, 198 Fed. 
928; Boatmen’s Bank v. Trower 
Bros. Co., 181 Fed. 804, 104 CCA 314. 

63. Menge v. Warriner, 120 Fed. 
816, 57 CCA 4382; Elder v. McClas- 


key, 70 Fed. 529, 17 CCA. 251. 

[a] What constitutes final judg- 
ment.—A ruling of the highest state 
court on what constitutes a final 
judgment reviewable on writ of er- 
ror or appeal is not controlling on 
a federal court within the state. 
Darling Lumber Co. v. Porter, 256 
Fed. 455, 167 CCA 583. 

64. Buessel v. U. S., 258 Fed. 811, 


170 CCA 105; Hooven, eic., Co. v. 
Featherstone, 111 Fed. 81, 49 CCA 
229. 

65. Walker v. Dreville, 12 Wall 
(U. S.) 440, 20 L. ed, 429; Brew- 
ster v. Wakefield, 22 How. (U. S.) 


118, 16 L. ed. 301; Graham vy. Bayne, 


18 How. (U. S.) 60, 15 L. ed. 265; 
Minor v..Tillotson, 2 How. (U. S.) 
392,. 11. L. ed. 312; McCollum sv. 


Eager, 2 How. (U. S.) 61, 11 L. ed. 
179), 


66. Oregonian R. Co. v. Oregon 
R., etc., Co., 27 Fed. 277. 

[a] Cases removed from state 
courts.—A supersedeas obtained on 
taking a writ of error from a judg- 
ment in the federal court rendered in 
a condemnation proceeding removed 
from the state court should conform 


to the state statute. Broadmoor 
Land Co. v. Curr, 133 Fed. 37, 66 
CCA 143. 

67. Siegelschiffer v. Penn Mut. L. 


Ins. Co., 248 Fed. 226, 160 CCA 304; 
Logan v. Goodwin, 101 Fed. 654, 41 


A 573. 

i Logan v. Goodwin, 101 Fed. 
, 41 CCA 5738. 

Me West v. Hast Coast Cedar Co., 


69. 
113 Fed. 737, 51 CCA 411. 
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pose of ascertaining the grounds of the judgment; 
and it has been held that where, on a writ of error 
to the supreme court of a territory, there 1s a sep- 
arate and perfect bill of exception as to the rulings 
of the trial court on the matter of instructions, and 
a statement of all the proceedings in the trial, ap- 
proved by counsel and authenticated by the trial 
judge, this proceeding being authorized by the stat- 
utes of the territory, it is sufficient for the purposes 
of review in the United States supreme court.74 
Where the statutes of a state authorize a summary 
judgment against the sureties on an appeal or super- 
sedeas bond, the federal courts in that state may 
render such judgment,’® and they have inherent 
power to do so in an equity case.*¢ 
Costs and Fees.’7 
| costs in the federal courts is to some extent regu- 
lated by acts of congress,’’ and these statutes of 
course govern as to matters within the scope of 
their previsions,’® but in matters not regulated by 
federal statutes, the general rule appears to be that 


The matter of 


70.’ Kelsey v. Forsyth, 21 How. 
(U5S.)4-85,.141'6 Ts nedir 132 3) earksitve 
Turner, 12 How. (U. S.) 39, 13 L. ed. 
883; Phillips v. Preston, 5 How. (U. 
S.) 278, 12 L. ed. 152; Western 
Union Tel. Co. v. Aldridge, 219 Fed. 
836, 185 CCA 506; Odell Mfg. Co. v. 
Tibbetts, 212 Fed. 652, 129 CCA 188; 
Farmers v. Atlantic Coast Line R. 
Co., 205 Fed. 319; Alder v. HEden- 
born, 198 Fed. 928; Knight v. Illi- 
nois Cent. R. Co., 180 Fed. 368, 103 
CCA 514; Yost v. Union Pac. R. Co., 
151 Fed. 1023, 81 CCA 683; St. Louis 
Cordage Co. v. Missouri, etc., R. Co., 
151 Fed. 1021, 81 CCA 682; Fran- 
cisco v. Chicago, etc., R. Co., 149 
Fed. 354, 79 CCA 292, 9 AnnCas 628; 
Pooler v. U.'S., 127 Fed. 509, 62 CCA 


30% 5c‘Kentucky Ly cletes Insii Con vi 
Hamilton, 63 Fed. 93, 11 CCA 42; 
Chattanooga Third Nat. Bank v. 


Gordon, 53 Fed, 471 [aff 56 Fed. 790, 
6 CCA 125]; Lyons v. Lyons Nat. 
Bank, 8 Fed. 369, 19 Blatchf, 279. 
But compare Day v. Atlantic Coast 
iitie’ R.*Co.3, 179) Ped. 26, 30,102) CGA 
654 (where it was said: ‘This be- 
ing an action at law, we are gov- 
erned, in questions of practice, as 
near aS may be, by rules prevailing 
in the courts of the state of Vir- 
ginia’’). a 

71. Sligo Furnace’ Co. v. Dalton, 
259 Fed. 532, 166 CCA 600 (regard- 
less of the practice in the state 
court where exception is reserved 
to the overruling of a demurrer, al- 
though the party answers over, the 
question whether the demurrer was 
properly overruled is open on writ 
of error to the final judgment), 

72. Manitowoc Malting Co. v. 
Feuchtwanger, 196 Fed, 506. 

73. Thompson v. Maxwell Land- 
Grant;ietey Con*.168.5 UswSs) 1451-18 
SCt 121, 42 L. ed. 539. See also Ap- 
peal and Error § 1709. 

74 Montana R. Co. v. Warren, 137 
U. S. 348, 11 SCt 96, 34 L. ed. 681 
{aff 6 Mont. 275, 12 P 641]. 

75. Pease v. Rathbun-Jones En- 
gineering Co., 243 U. S. 273, 37 SCt 
283, 61 L. ed. 715; Egan v. Chicago 
Great Western R. Co., 163 Fed. 344, 
See also Appeal and Error § 3436 
notes 20, 25. / 

76. Pease v. Rathbun-Jones En- 
gineering Co., 243 U. S. 273, 37 SCt 
288, 61 L. ed. 715. 

77. See generally Costs 15 C. J. 
Dry die 

78. Rev. St. §§ 828, 968, 983. 

79. Michigan Aluminum Fdy. Co. 
v. American Aluminum Co., 190 Fed. 
903; U. S. v. Treadwell, 15 Fed. 532; 
Ethridge v. Jackson, 8 F. Cas. No. 
4,541, 2 Sawy. 598; Hathaway v. 
Roach, 11 F. Cas. No. 6,213, 2 Woodb. 

. 63 


& M ; 
[a] Right of prevailing party.— 
The rule of practice, confirmed by 


Rev. St. § 983 (Comp. St. § 1624), that 


826 [25 0. J.] 
the federal courts will conform to the state practice 
with respect to the allowance of costs,8° although 
they are not so far bound thereby as to be embar- 
rassed in doing justice.®+ 

Security for costs. In the absence of a federal 
statute or rule of court on the subject, the fed- 
eral court may properly follow the state practice 
with respect to requiring security for costs;82 but 
a state statute providing that no guardian shall be 
required to give security for costs is not applicable 
to the federal courts, as this entire subject is cov- 
ered by the act of congress regulating suits in forma 
pauperis,®* and the requiring of costs or injunction 
bonds in suits by trustees or receivers in bank- 
ruptey relating to the administration of the estate 
is held not to be governed by state statutes or rules 
of the court applicable to ordinary suits at law or 
in equity, but a matter resting in the discretion 
of the court, to be exercised in view of the facts in 
each case.84 A state statute as to suits in forma 
pauperis has been held not binding upon the fed- 
eral courts.®® 

Fees of attorneys, various officers of the court, 
witnesses, etc., and the manner of recovering them, 
are prescribed by federal statutes.8° The fees of a 
referee must be controlled by the allowance of the 
court, if not agreed on by the parties, and are not 
affected by the statutory fees prescribed by the 
state.87 

[§ 158] 31. Other Matters—a. Matters to 
Which Conformity Statute Is Applicable. The con- 
formity statute has been held to require conformity 
to established state practice with reference to vari- 
ous other matters,®® such as the discharge of a de- 
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fendant by interpleader and payment of money into 
court ;®® what shall constitute the final record in an 
ejectment suit;°° the control of the court over an 
attorney’s commission stipulated for in a bond and 
mortgage in case of foreclosure;®! transferring a 
cause from the equity to the law docket, or vice 
versa ;°? the mode of taking and discharging bail; 
and summary remedies upon appeal and supersedeas 
bonds.°# 

[§ 159] b. Matters to Which Conformity Stat- 
ute Not Applicable. The conformity statute has 
been held not to require conformity to established 
state practice with reference to a number of mat- 
ters,°> such as deciding on demurrer all questions 
which may be so raised;°° allowing a defendant to 
move for final judgment on the pleadings after filing 
an answer which fails to plead the statute of limita- 
tions, because the cause of action stated in 
the complaint is apparently barred. by  lim- 
itations;°* enforcing an attorney’s lien by try- 
ing a cause for his benefit after it has 
been settled by the parties, defendant being igno- 
rant of plaintiff’s agreement with the attor- 
ney;°* the impeachment of a written release;®* re- 
quiring a payment or tender of the amount justly 
due to a purchaser of property at a tax sale as 
a condition precedent to the maintenance of a suit 
to recover the property;! matters of mere trial ad- 
ministration,’ the personal conduct and administra- 
tion of the judge in the discharge of his separate 
functions;* inquiry by the court into the conduct 
of jurors;* proceedings for the restoration of lost 
records ;° and the necessity for a decision in writing 
on every issue made by the pleadings.® 


in actions at law the prevailing 
party is entitled to costs as of right, 
will prevail over a contrary rule of 
the state courts, Ex p. Peterson, 253 
UES 300,5 40 “SCt? 543) 264 Lived: 


919. 

The word “law” as used in 
Rev. St; 8 988) (Comp. St. 1§ 1624)! 
providing that certain costs shall 
be taxed against the losing party 
where by law costs are recoverable 
in favor of the prevailing party, 
means the law administered in fed- 
eral courts; that is, federal law, 
and also state law, in so far as the 


latter iS not inconsistent with the 
former. Morris-Turner Live Stock 
Co. v. Director-Gen. of Railroads, 


266 Fed. 600. 

[ec] Hees taxable for taking depo- 
sitions on interrogatories in a fed- 
eral court when not taken by a 
United States commissioner are not 
governed by the state statute, but 
may properly be taxed at twenty 
cents per folio by analogy with 
those allowed the clerk, by Rev. St 
§ 828 [Comp. St. (1901) p 635]. U. 
Sree Venable Constr, Co., 158 Fed. 


80. Bowens v. Chicago, ete, R. 
Co., 215 Fed, 287; Silvas v. Arizona- 
Copper Co., 213 Fed. 504 [rev on 
other grounds 220 Fed. 116, 136 CCA 
208]; Handy Varnish Co. v. Mid- 
land Linseed Oil Co., 191 Fed. 256; 
Michigan Aluminum Fdy. Co. v. 
American Aluminum Co., 190 Fed. 
903; U. S. v. Southern Pae, Co., 172 
Fed. 909; Scatcherd v. Love, 166 Fed. 
53, 91 CCA 689; Matheson vy. Hanna- 
Schoellkopf Co., 128 Fed. 162; Prim- 
rose v. Fenno, 113 Fed. 375; Gillum 
v. Stewart, 112 Fed. 30; Tefft v. 
Stern, 74 Fed. 755, 21 CCA 73; Hun- 
tress v. Epsom, 15 Fed. 732. 

[a] MTlustration—In the absence 
of any act of congress on the sub- 
ject, the state practice, if any, will 
be followed in the federal courts 
with respect to taxing as costs the 
expense of a preliminary hearing 


before an auditor in aid of a jury 
trial in an action at law. Ex p. 
Peterson, 253 U. S. 300, 40 SCt 543, 
64 L. ed. 919. 

{b] Witness fees and mileage of 
Officers of a corporation which is a 
party will be taxed as costs in the 
federal courts, where such is the 
practice of the state courts, and 
there ‘is not settled practice rela- 
tive in the federal courts of the dis- 


trict. Nead v. Millersburg Home 
Water Co., 79 Fed, 129. 
{e] Taxation of costs.—Primrose 


v. Fenno, 113 Fed. 375; Gillum v. 


Stewart, 112 Fed. 30. 


[d] Fees for taking and certify- 
ing a deposition to be allowed to a 
clerk or commissioner will not be 
taxed as are fees allowed by state 
ee Jerman v. Stewart, 12 Fed. 
alls 

81. Primrose v. Fenno, 113 Fed. 
375, 


82. Silvas v. Arizona-Copper Co., 
220 Fed. 116, 136 CCA 208 [rev 213 
Fed. 504]; Winkley Co. v. Bowen 
Mfg. Co., 180 Fed. 624; Schofield vy. 
Palmer, 134 Fed. 753; Miller v, Nor- 
folk, ete., R. Co., 47 Fed. 264 [aff sub 
nom, Van Gunden v. Virginia Coal, 


ete; Co, Sbz Bedwwusssls <Sutroniv 
pees 14 Fed. 370, 4 McCrary 
76. : 

83. Silvas v. Arizona-Copper Co., 


213 Fed. 504 [rev on other grounds 
220 Fed. 116, 136 CCA 208, and cit 
Act Congr. July 20, 1892]. 

84. In re Barrett, 132 Fed. 362. 

85. Bradford v. Bradford, 3 F. 
Cas. No. 1,766, 2 Flipp. 280. , 

86. Rev. St. §§ 823 et seq, 857; 
aaa v. Smith, 57 Fed. 423, 6 CCA 

87. New Jersey Terminal Dock, 
etc., Co. v. Long Beach Estates, 179 
Fed. 973, 

88. See infra notes 89-94. 

89. Harris v. Hess, 10 Fed. 263, 
20 Blatchf. 253. 

90. Smith v. McIntyre, 84 Fed. 
721. 


91. In re Wendel, 152 Fed. 672. 

92. U. S. Bank v. Lyon County, 
48 Fed, 632. 

93. Lane v. Townsend, 14 F. Cas. 
No. 8,054, Ware 289. 

94, Chattanooga Third Nat. Bank 
v. Gordon, 53 Fed. 471 [aff 56 Fed. 
790, 6 CCA 125]. And see supra § 156 
text and note 92. 

95. See infra notes 96-6. 

96. Kent v. Bay State Gas Co., 
93 Fed. 887 (if no substantial right 
of the demurrant will be denied by 
postponing their determination until 
the trial). 

97. Theroux vy. Northern Pace, R. 
Co., 64 Fed. 84, 12 CCA 52. 

98. Sherry v. Oceanic Steam Nav. 
Co., 72 Fed. 565. 

99. _ Hill v. Northern Pae. R. €o., 
104 Wed. 754 [aff 113 Fed. 914, 51 
CCA. 544]. 
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1. Klenk vy. 
1008. 

2. American Issue Pub. Co. v. 
Sloan, 248 Fed. 251, 160 CCA 329 
(Oh. Gen. Code § 11,497, construed 
as giving a party an unlimited right 
to cross-examine an adversary called 
by him, is a matter of trial admin- 


Byrne, Fed. 


istration which the federal courts 


need not follow). 

3. McDonald v. Pless, 238 U. §. 
264, 35 SCt 783, 59 L. ed. 1300; In- 
dianapolis, ete, R. Co. v. Horst, 93 
U. S. 291, 28 Li. ed, 898; Nudd v. 
Burrows, 91 U. S. 426, 28 L. ed. 286; 
Knight v. Illinois Cent. R. Co., 180 
Fed. 368, 103 CCA 514; Liverpool, 
ete. Ins. Co. v. Friedman, 133 Fed. 
713; 60 “COAT 543% 

{a] The appointment of officers 
of federal courts cannot be regu- 
lated by the state. Defiance v. Mc- 
Gonigale, 150 Fed. 689, 80 CCA 425 
(certiorari den 207 U. S. 585, 28 SCt 
254, 52 L. ed. 352]. 

4 McDonald vy. Pless, 238 U. S. 
264, 35 SCt 783, 59 L. ed. 1300. 

5. See supra § 101 note 49 [f]. 

6. Martindale v. Waas, 11 Fed. 
551, 3 McCrary 637. 


ee ad de Cate eee as 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 160] D. Application of Common-Law Rules. 
In matters not provided for by statutes or to’ which 
state procedure is not made applicable by the Con- 
formity Act, the federal courts must resort to the 
procedure which obtained at common law.7 

[§ 161] E. Distinctions between Law and Equity.’ 
The distinctions between law and equity, being 
matters of substance and not of form,® are observed 
in the federal courts, notwithstanding state statutes 
relating either to the forms of procedure, to the 
joinder of legal and equitable causes of action, or 
to the litigation of matters of equity in an action 
at law; and the federal statute requiring conformity 
to state practice does not render the adoption of 
such statutory provisions of the state necessary.?° 
An adequate remedy at law created by state statutes 
and available in state courts cannot oust the federal 


courts of jurisdiction in equity, 


different because the action has been removed from 


a state court./? 


7 Broadmoor Land Co. v. Curr, 
142 Fed. 421, 73 CCA 537; Lebens- 
berger v. Scofield, 139 Fed. 380, 71 
CCA 476; Wells v. Clark, 136 Fed. 
462 [mod on other grounds 203 U. 
Sen 204 aie SCC AS SL LL. ed. 13813 
Kirk v. WU. S:, 131 Fed. °331 [aff.137 
Hed. 753, 70 CCA 187 (aff 204 U:.S. 
668, 27 SCt 788, 51 L. ed. 671)] (scire 
facias on forfeited recognizance or 
bail bond). 

Criminal cases' see supra § 119. 

Equity and admiralty cases see 
supra § 118. 

8. Equitable defenses in action at 
law see supra § 130. See also Hquity 
§ 6 note 50 [a]. se 

9. Roebling’s Sons Co. v. Kinni- 
cutt, 248 Fed. 596; McKemy v. Su- 
preme Lodge A. O. U. W., 180 Fed. 
961, 104 CCA 117. 

10. Home Ins. Co. v. Stockmen’s 
Nat. Bank, 261 Fed. 470; Bonifaci 
v. Thompson, 252 Fed. 878; Platte 
Valley Cattle Co. v. Bosserman- 
Gates Live Stock, etc., Co., 202 Fed. 
692, 121 CCA 102, 45 LRANS 1137; 
Beatty v. Wilson, 161 Fed. 453; Pa- 
cific Mut. L. Ins. Co. v. Webb, 157 
Fed. 155, 84 CCA 603, 18 AnnCas 752; 
Schurmeier v. Connecticut Mut. L. 
Imns-.Co;, 137. Fed.42,, 69 CCA 22; 
Jones v. Mutual Fidelity Co., 123 
Fed. 506; Union L. Ins. Co. v. Riggs, 
123 Fed. 312 [rev on other grounds 
129 Fed. 207, 63 CCA 365 (certiorari 
den 194 U. S. 687, 24 SCt 860, 48 L. 
ed. 1161)]; Goodyear Shoe Mach. Co. 
vy. Dancel, 119 Fed. 692, 56 CCA 300; 


Highland Boy Gold Min. Co. v. 
trickley, 116 Fed. 852, 54 CCA 186; 
Hill v. Northern Pac. R. Co., 113 


Fed. 914, 51 CCA 544; Gravenberg vy. 
Laws, 100 Fed. 1, 40 CCA 240. 

[a] If a new liability under a 
state statute is created, it need not 
necessarily be enforced in a suit in 
equity in the federal court. Na- 
tional Park Bank v. Peavey, 64 Fed. 

2. 
ob] Compiainant is) not entitled 
to claim greater equitable relief than 
is afforded by state courts. Hwing 
v. St. Louis, 5 Wall. (U. S.) 413, 18 
L. ed. 657. 

es | rae: 5 Ager nee Pescesst a4 
maintain an action for Yr 
land on a legal title, although under 
a state statute actions of ejectment 
and trespass to try title can be made 
on equitable titles. Sheirburn v. De 
Cordova, 24 How. (U. 8S.) 423, 16 L. 
ed. 741. « ; 

[d] Suit to enforce mechanic’s 
lien. — Where a federal court has 
jurisdiction of a suit to enforce a 
mechanic’s lien because of diverse 
citizenship and the amount involved, 
the form of the suit, whether in 
‘equity or at law, is determined by 
the rules governing its own jurisdic- 
tion and procedure, and not by the 
state statute creating the lien. 
Schmulbach v. Caldwell, 196 Fed. 16, 
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to this extent, 


nor is the rule 


[115 CCA 650. 


[e] Actions at law for the allow- 
ance of claims against decedents’ es- 
tates in Minnesota cannot be main- 
tained, because barred in the absence 
of judicial permission to present 
them after the time limited by the 
order of the probate court, and such 
permission can be granted in the 
federal court only in a suit in equity. 
Schurmeier v. Connecticut Mut. L. 
Ins. Co., 137 Fed. 42, 69 CCA 22. 

{f{] The equitable doctrine of 
subrogation cannot be applied in a 
federal court of law. U.S. v. United 
Surety Co., 192 Fed. 992. 

Further consideration of this topic 
see Equity §§ 6, 16, 17. 

11. See Equity § 17. 

12. Hill v. Northern Pac. R. Co., 
104 Fed. 754 [aff 113 Fed. 914, 51 
CCA 544]; Hunton v. Equitable L. 
Assur. Soc., 45 Fed. 661. 

[a] Illustration. — A removed 
cause must, on removal, be placed 
on the law docket, if it is not with- 
in any recognized head of equity. 
Elliott v. Shuler, 50 Fed. 454. And 
see Removal of Causes [34 Cyc 
1313], 

13. 
296. 
14. Golden v. Prince, 10 F. Cas. 
No. 5,509, 8 Wash. C. C. 313. 

15. Rev. St. §§ 917-918. 

[a] The manner of taking bail 
may be regulated by rule. Hudson 
V, Parker, 156 U..S:/277, 15 -SCt 450, 
39 L. ed. 424. 

16. Davidson Bros. Marble Co, v. 
Wey Sor ciisy War S50 ni29SCt 3254853 
L. ed. 675; Amis v. Smith, 16 Pet. 
(U. S.) 303, 10 L. ed. 973; Supreme 
Tribe B. H. v. Cauble, 264 Fed. 247; 
Golden v. Prince, 10 F. Cas. No. 
5,509, 3 Wash. C. C. 313; Koning v. 
Bayard, 14 F. Cas. No. 7,924, 2 Paine 
251; Teese v. Phelps, 23 F. Cas. No. 
13,818, McAll, 17. 

{a] TIilustrations.—(1) A district 
court cannot prescribe that, as he- 
tween holders of liens of equal runk, 
the one first libeling shall be paid 
first. Saylor v. Taylor, 77 Fed. 476, 
23 CCA .348... (2) A rule of a fed- 
eral district court which treats as 
a general appearance a special ap- 
pearance by a party sued in the 
wrong federal district, made solely 
for the purpose of objecting to the 
jurisdiction, without stating that, if 
the purpose for which such _ special 
appearance is made shall not be sanc- 
tioned or sustained by the court, he 
will appear generally in the case, is 
invalid as substantially impairing 
his right under Jud. Code § 238 to 
appear specially and object to the 
jurisdiction of the court, and bring 
an adverse decision directly to the 
supreme court for review. Davidson 
Bros. Marble Co. v. U. S., 213 U.S. 
10; 290SCt 324, 53. L, ed, "67%5.\. See 


also supra § 107. 


See generally Courts §§ 275-— 


F. Rules of Court.1s 
sesses the power to make its own rules of practice, 
unless forbidden by law,14 and this power is vested 
in the courts of the United States by statute;!> but 
the rules established by such courts must not be 
repugnant to positive law.1¢ 
the power to prescribe the forms of writs and 
process and to regulate the whole practice in suits 
in equity and admiralty in the district courts ;17 but 
any district court may, in any manner not incon- 
sistent with any law of the United States or any 
rule prescribed by the supreme court, regulate its 
own practice as may be necessary or convenient 
for the advancement of justice and the prevention 
of delay in proceedings,'® and may accordingly, and 
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Every court pos- 


The supreme court has 


adopt the practice of the state 


courts.'? A rule may be established by a long course 
of practice without adoption in writing,2° 

The Conformity Act was not intended to abolish 
the power of the federal courts to make rules gov- 


17. Rev. St. § 917; Howard v. 
Leete, 257 Fed. 918, 169 CCA 68; 
Audiffren Refrigerating Mach. Co. 
v. General Electric Co., 245 Fed. 783. 

[a] It is not within the province 
of an inferior court to question the 
validity of a rule of the Supreme 
court, its function being only to con- 
strue the rule and to adopt such con- 
struction as will apparently make 
the rule valid. Audiffren Refriger- 
ating Mach. Co. v. General Electric 
Co., 245 Fed. 7838. 

_[b] The established equity prac- 
tice approved by the supreme court 
under the old rules must be consid- 
ered to have remained in force, ex- 
cept as changed by the new rules 
or by rules of the district court 
adopted under authority of new rule 
79. Individual Drinking Cup Co. v. 
Union News Co., 250 Fed. 625, 162 
CCA 641. To same effect Lindley v. 
Denver,, 259 Fed. 88, 170: CGA 151. 

18. Rev. St. § 918; Hudson vy. 
Parker, 156 U. S. 277, 15 SCt 450, 39 
L.: ed. 424; “Kirby v. Lake Shore, 
etc. R. Co., 120 U. S: 180, 7°SCt 430, 
30 L. ed. 569; Story v. Livingston, 13 
26 ty (CUA Se) m3 9, ul OAL ea tne 00s 
Poultney yv. Lafayette, 12 Pet. (U. 
S.) 472, 9 L. ed. 1161; McDonald v. 
Smalley, 1 Pet. (U. S.) 620, 7 L. ed. 
287; Steam Stone-Cutter Co. v. Jones, 
13 Fed. 567, 21 Blatchf. 138; Mar- 
tindale v. Waas, 11 Fed. 551, 3 Mc- 
Crary 637. 

[a] Rules inconsistent will su- 
preme court rules cannot control the 
latter. U. S. Bank v. White, 8 Pet. 
(U. S.) 262, 8 LL. ed, 938. 

i9., Teese v. Phelps, 23 F. Cas. 
No. 13,818, McAIll. 17. 

[a] Adoption of rule for particu- 
lar case.—A federal court has power 
to adopt in a particular case a rule 
of practice under a state statute, 
and where the case has been trans- 
ferred to it from another federal 
court it may adopt the practice of 
the state in which the ceurt from 
which the case was transferred sits. 
Lee County v. U. S.. 7 Wall. (U. S.) 
G5, Oe Laed.)- 162. 

[b] Subsequent changes in the 
practice of state courts are not em- 
braced in a rule adopting such: prac- 
tice, and a departure from rules so 
previously adopted is unauthorized. 
Boston, ete., R. Co. v. Gokey, 210 U. 
S. 155, 28 SCt 657, 52 L. ed. 1002 
[aff 149 Fed. 42, 79 CCA 64]; In 
Fe Ge: 6 Ea Cass No, 3,325) Pet C. 


20. Koning v. Bayard, 14 F. Cas. 
No. 7,924, 2 Paine 251; U.S. v. Steven- 
son, 27 F. Cas. No. 16,395, 1 Abb. 495. 

[a] It will be presumed on ap- 
peal that such a rule has been adopt- 
ed by the trial court when this is 
necessary to sustain the judgment 
and there is no showing to the con- 
trary. Citizens’ Bank v. Farwell, 56 
Fed. 570, 6 CCA 24. 
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erning their procedure in cases where there are no 
rules prescribed by the state courts,”! or in respect 
to matters not within the scope of the Conformity 
Act;?2 but nevertheless the grant to the federal 
courts of the power to make rules must be construed 
in connection with the requirements of the Con- 
formity Act,2° and rules which conflict with a state 


STATE LAWS AS RULES OF DECISION 


VITl. 


[§ 163] A. General Rules—1. 


Common Law. It is provided by act of congress, re- 
enacting a section in the Judiciary Act of 1789,8 
that ‘‘the laws of the several States, except where 
the Constitution, treaties, or statutes of the United 
States otherwise require or provide, 


ed as rules of decision in trials at 


the courts of the United States, in cases where they 


al. 
618, 18 SCt 214, 42 L. ed. 602; Os- 
borne v. Detroit, 28 Fed. 385. 

[a] Effect of state practice not 
based on statute or rule of court.— 
Where there was no statute or rule 
of court prescribing the time when 
an issue of law could be called up 
for hearing, a rule of the circuit 
court, authorizing it to be called 
upon five days’ notice, was valid, 
notwithstanding the practice in the 
state courts did not permit it to be 


heard until the next term. Osborne 
v. Detroit; 28 Fed. 385. 
22. Shepard v. Adams, 168 U. S. 


618, 18 SCt 214, 42 L. ed. 602; Elk 
Garden Co. v. T. W. Thayer Co., 206 
Fed. 212; U. S. v. U. S. Fidelity, ete., 
Co:;' 186 Fed: 477, 108' CCA. 455° [aft 
222 U. S. 283, 32 SCt 101, 56 L. ‘ed. 
200]; Knight v. Illinois Cent. R. Co., 
180 Fed. 368, 103 CCA 514; Hein v. 
Westinghouse Air Brake Co., 168 
Fed. 766; St. Charles v. Stookey, 154 
Fed. 772, 85 CCA 494 [certiorari den 
208 U. S. 617, 28 SCt 569, 52 L. ed. 
647]; Wells v. Clark. 136 Fed. 462 
[mod on other grounds 203 U. S. 164, 
27 SCt 48, 51 L. ed. 138]; Gokey v. 
Boston, etc., R. Co., 130 Fed. 992 [aff 
149 Fed. 42, 79 CCA 64, 9 AnnCas 
384 (aff 210 U. S. 155, 28 SCt 657, 52 
L, ed. 1002)]; The Westminster, 96 
Fed. 766; Van Doren v. Pennsylvania 

Co; 93. Fed. 260, 35 CCA 282’ 
Ewing v. Burnham, 74 Fed. 384; 
Mutual Bldg. Fund Soc. ete.. Bank 
v. Bossieux, 17 F. Cas. No. 9,977, 1 
Hughes 386; Sandford v. Portsmouth, 
Die as. INO: 12,5315; 2) Rup pe. 108. 

23. Importers’, etc., Nat. Bank v. 
Lyons, 134 Fed. 510. 

24 Mahr v. Union Pac. R. Co., 
140 Fed. 921 [aff 170 Fed. 699, 96 
CCA 19]; Dexter v. Sayward, 51 Fed. 
732; Perkins v. Wetertown, 19 F. 
Cas. No. 10,991, 5 Biss, 320. 

[a] The Conformity Act does not 
necessitate altering a rule of a fed- 
eral court as to the return day for 
process, which when adopted was in 
substantial conformity with the 
state practice so as to conform to a 
change in such practice made by 
subsequent legislation, and, where 
such difference exists, the clerk of 
the federal court is justified in fol- 
lowing its ownrules. Kinney v. U.S. 
Fidelity, etc., Co., 182 Fed. 1005 [aft 
186 Fed. 477, 108 CCA 455 (aff 222 
U.S. 283, 32 SCt 101, 56 L. ed. 200)]. 

25. Bryant Bros. Co. yv. Robin- 
son, 149 Fed. 321,.79 CCA 259; Sey- 
mour v. Phillips, ete. Constr. Co., 
21 F. Cas. No. 12,689, 7 Biss. 460. 

[a] Rules established by supreme 
court.i—Seymour_v. Phillips, etce., 
Constr. Co., 21 F. Cas, No. 12,689, 7 
Biss. 460. © 

[b] Equity rules.— Bryant Bros, 
o. v. Robinson, 149 Fed. 321, 79 
CCA 259. 

26. Noonan vy. Braley, 2 Black (U. 
8S.) 499, 17 I. ed. 278. 

fa] Rules as to return of writs 


For later cases, developments and changes in the law see cumulative Annotations, 


FEDERAL COURTS 


In Actions at 


new remedies,°? 


shall be regard- 
publie policy.%* 


common law, in 


Shepard v. Adams, 168 U. S.|and docketing suits are not abro- 


gated by the passage of a state stat- 
ute providing differently. Ewing v. 
Burnham, 74 Fed. 384. 

27. The Selt, 21 F. Cas. No. 12,- 
649, 3 Biss. 344, 

28. Act Sept. 24, 1789 (1 St. at L. 
§2.e 20 $° 34). 

29. Rev. St. § 721; Fillippon v: 
Albion Vein Slate Co., 250 U.S. 76, 
39 SCt 435, 68 L. ed. 853 [rev 242 


Fed. 258, 155 CCA 98]; Guffey v. 
SIMIC ieee Oe Se LOL eb Set 
532, 59 L. ed. 866 [rev 202 Fed. 


106, 120 CCA 436]; Evans v. Nellis, 
LS t OR Sid, Bam Stn Tes bred. 
Liss Uses Ve eid, a Hows (UeS,) 
361, 18 L. ed. 1028; Wayman v. 
Southard, 10 Wheat. (U. S.) 1, 6 L. 
ed. 253; Chanslor-Canfield Midway 
Oil Co. v. U. S., 266 Fed. 145; Evan- 
ston First Nat. Bank v. Waynesboro 
Bank, 262 Fed. 754 [foll Murphy v. 
Waynesboro Bank, 262 Fed. 1756]; 
Covington County v. Stevens, 256 
Fed. 328, 167 CCA 498; The Bart 
Tully, 251 Fed. 856, 164 CCA 72; Far- 
rell v. Wysong, 246 Fed. 281, 159 
CCA 11; Van Choate v. General Elec- 
tric Co., 245 Fed, 120; Johnson-Bail- 
lie Shoe Co. v. Bardsley, 237 Fed. 
768, 150 CCA 517; Preetorius v. An- 
derson, 236 Fed. 723, 150 CCA 55; 
In re Ricketts, 234 Fed. 285, 148 CCA 
187; General Hlectric Co. v. Richard- 
son, 233 Fed. 84, 147 CCA 154 [aff 
228 Fed. 758]; Gibson vy. Victor Talk- 
ing Mach. Co., 232 Fed. 225; Quinette 
v. Pullman Co., 229 Fed. 333, 143 
CCA 453; Williams v. Adler-Goldman 
Commn. Co., 227 Fed. 374, 142 CCA 
70; Harris v. Bgger, 226 Fed. 389, 
141 CCA 219; Boatmen’s Bank v. 
Fritzlen, 221 Fed, 145, 137 CCA 45; 
Penoza v. Northern Pacific R. Co., 
215 Fed. 200; Thompson vy. Sloss- 
Sheffield Steel, etc., Co., 209 Fed. 840, 
126 CCA 564; Schwarz v. Harris, 206 
Fed. 936; Gaugler v. Chicago, etc., R. 
Co., 197 Fed. 79; Erie R. Co. vy. White, 
187 Fed. 556, 109 CCA 822; In re Mo- 
nongahela Distillery Co., 186 Fed. 
220; Woods v. Woods, 184 Fed. 159; 
Com. v. Maryland Fidelity, etc., Co., 
180 Fed. 292; McCue v. Northwestern 
Mut. -L:\ Ins.> Coz, ) 16% Wead!'435.> 98 
CCA 71 [rev on other grounds 223 U. 
S. 234, 32 SCt 220, 56 L. ed. 419, 38 
LRANS 57]; Farmers’ Bank vy. 
Wright, 158 Fed. 841; Ballantine v. 
Yung Wing, 146 Fed. 621; Jacobs v. 
Glucose Sugar Refining Co., 140 Fed. 
766; Evansville, etc., Tract. Co. v. 
Henderson Bridge Co., 132 Fed. 402; 
Golden v. Prince, 10 F, Cas. No. 5,509, 
3 Wash. C. C. 313; Lamson v. Mix, 14 
F. Cas. No. 8,034; Loring v. Marsh, 
15, Bi Cas’ (Nos 835142" Clie 311° 


Meade v. Beale, 16 F. Cas, No. 9,371, | 


Taney 339; Perry v. Wheeler, 75 Ky. 
eben Hill v. Newell, 86 Wash. 227, 149 
ote 
[a] Tort on navigable waters and 
within state.—Where an alleged tort 
was committed upon navigable 
waters of the United States and also 


‘ 
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practice which is made obligatory on the federal 
courts by the Conformity Act are nullities.24 

Effect of rules. 
courts have the force and effect of law,?5 and are 
not affected by state legislation,?® but they are rules 
of practice and not of decision.?7 


Rules adopted by the federal 


apply.’’ 2° This is a mere legislative declaration of 
a rule which would have been recognized in the ab- 
sence of any express legislative sanction.®° 
rule includes laws and customs of a local character 
as well as common law,*! extends to new rights and 


This 


and also applies to questions of 
Its application is not dependent 


upon the view of the federal courts as to the policy, 


within a state, the applicable rules 
will be determined by the’state laws, 
except where displaced by federal 
statutes and admiralty law. The 
Bart Tully, 251 Fed. 856, 164 CCA 72. 

30. Bergman v. Bly, 66 Fed. 40, 
13 CCA 319; Ex p. Biddle, 3 F. Cas, 
No. 1,391, 2 Mason 472, 

31. Bucher v. Cheshire R, Co., 125 
U. S. 555, 8 SCt 974, 31 L. ed. 795. 

32. Borland y. Haven, 37 Fed. 394, 
13 Sawy. 551 [app dism 159 U. S. 255, 
15 SCt 1039, 40 L. ed. 140]. And see 
infra § 164. 

[a] Controversies not arising un- 
der federal law. — Generally where 
controversies are brought before the 
federal court which do not arise un- 
der the laws of the United States, 
the rule of decision is found by ref- 
erence to the local law, written or 
unwritten, and if a local law or 
usage originate a new right, it may 
be enforced by federal courts sitting 
in the state by the exercise Of Sy 
common-law or chancery power as 
the case may require, This is not an 
enlargement of the jurisdictional 
powers of the court. It is the appli- 
cation of the ordinary powers to the 
ep eecdeg Po acs of a new right. Lor- 
man v. arke, 15 F.. Cas. 

McLean 568. NSS 

3. Pennsylvania 18S Co. Vv. 
Hughes, 191 U. §. 477, 24 SCt 132, 
48 L. ed. 268; Northern Pa Cork, Costve 
Kempton, 1388 Fed. 992, 71 CGA 246, 

This court would feel called upon 
to follow the ruling of the Supreme 
Court of the state in the Donlon Case 
[151 Cal. 763, 91 P 603, 11 LRA 811, 
12 AnnCags 1118]. Congress has not 
seen fit to legislate on the subject of 
the validity of contracts of the na- 
ture involved; and 
matter for decision 
eral question, 
re by 
citizenship,.this court will adopt the 
declared policy of the state in Witten 
Ltasits, as 
utes or the 
tribunal,” © 


ed. 765]. 
Where the public policy of a 
dhas been declared by statute 
it will be fol- 


governed by 
although con- 
trary to what has been independently 
determined by such courts as the 
true public policy. McCue v. North- 
western Mut. L. Ins. Co., 167 Fed. 


Same title, page and note number, 
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wisdom, justice, or fairness of the state law.84 The 
mandate of the statute *> applies to state laws re- 
lating to the nature and principles of evidence 3¢ 
and the competency of witnesses,?7 except to the 
extent that provisions on those subjects are made by 
But the rule has no application 
to the process and practice of the federal courts,?® 
which, in so far as following state laws is con- 
cerned, are governed by the Practice Conformity 
Special provisions of federal statutes must 
be followed *! and not the laws or the practice of 
the state in which the court is held when 


a federal statute.?8 


Act.*° 
are different.42 


law.*8 
[§ 164] 2. In Equity.*4 


435, 98 CCA 71 [rev on other grounds 
CZ Wes 234.752" Set 220. 06 Ved. 
419, 38 LRANS 57]. 

34 Hunter v. Pittsburgh, 207 U. 
S. 161, 176, 28 SCt 40, 52 L. ed. 151 
[aff 217 Pa. 227, 66 A 348, 120 AmSR 
845]; Connecticut Mut. L. Ins. Co. v. 
Wun Erust Co. 112 17. 798 250; 5 
SCia 119) 28 Li: ed: 708; MeCue: sn. 
Northwestern Mut. L. Ins. Co., 167 
Fed. 435, 93 CCA 71 [rev on other 
grounds 223 U. S. 234, 32 SCt 220, 
56 L. ed. 419, 38 LRANS 57]. 

“We have nothing to do with the 
policy, wisdom, justice or fairness of 
the act under consideration; those 
questions are for the consideration of 
those to whom the State has entrust- 
ed its legislative power, and their 
determination of them is not subject 
to review or criticism by this court. 
We have nothing to do with the in- 
terpretation of the constitution of 
the State and the conformity of the 
enactment of the Assembly to that 
constitution; those questions are for 
the , consideration of the courts of 
the State, and their decision of them 
is final’ Hunter v. Pittsburg, supra. 

[a] How far a corporation or its 
stockholders may be estopped to 
question the validity of corporate 
acts which are said to be in dis- 
obedience of, or in want of conform- 
ity to, the state statutes, depends on 
the policy of the state, and the state 
decisions are binding on the federal 
courts. Alabama Cons. Coal, etc., Co. 
v. Baltimore Trust Co., 197 Fed. 347. 

35. Rev. St. § 721 (quoted at the 
beginning of this section). 

36. Connecticut Mut. L. Ins. Co. v. 
Union Trust Co., 112 U. S: 250, 5 SCt 
119, 28 L. ed. 708. And see supra § 142. 

87. Ryanv. Bindley, 1 Wall. (U.S.) 
66,17 L. ed. 559. See also supra § 141. 

[a] Statute inapplicable. — The 
statute does not apply to an objec- 
tion to the competency of a physi- 
cian to testify under a disqualify- 
ing statute of a foreign state where 
the insurance contract sued on was 
executed. Doll v. Equitable L. As- 
sur. Soc., 138 Fed. 705, 71 CCA 121. 

88. See supra §§ 141, 142, 

39. Ross v. Duval, 13 Pet. (U. S.) 
45, 10 L. ed. 51; Wayman y. South- 
ard, 10 Wheat. (U. S.) 1, 6 L. ed. 253; 
Robinson v. Campbell, 3 Wheat. (U. 
Sircst2 4. Iu) ed..-o(2; , MeBride  yv. 
Neal, 214 Fed. 966, 131 CCA _ 262; 
Chicago, etc., R. Co. v. Kendall, 167 
Fed. 62, 983 CCA 422, 16 AnnCas 560; 
Sanford v. Portsmouth, 21 F. Cas. 
Not 2.o1b0) 2) Eiipp. 105; U.S.) v. 
Rathbone, 3 F. Cas, No. 16,121, 2 
Paine 578; Brewster v. Gelston, 4 F. 
Cas. No. 1,853, 1 Paine 426; Golden 
v. Prince, 10 F. Cas. No. 5,509, 3 
Wash. C. C. 313; Lane vy. Townsend, 
14 FB. Cas. No. 8,054, Ware 289. 

40. See supra §§ 108-162. : 

41. See the exception in Rev. St. 
§ 721 (quoted at the beginning of 


this section). 


On the other hand, the removal 
of a case from a state to a federal court does not 
deprive the parties of rights secured by the local 


The equitable jurisdic- 
tion of the federal courts is that which was exer- 
cised by the high court of chancery in England 


FEDERAL COURTS 


state laws.4¢ 


they 


42. Whitford v. Clark County, 119 
U. S. 522, 7 SCt 306, 30 L. ed. 500. 

43. Texas, etc., R. Co. v. Humble, 
181 U.S. 57, '21 SCt ‘526, ‘45 Led. 747 
[aff 97 Fed. 837, 38 CCA 502]; Mis- 
souri, etc., Trust Co. v. Krumseig, 
L720, S. 351; 19°SCt 179, “43 lay. ed. 
474 [aff 77 Fed. 32, 283 CCA 1]; Wil- 
son vy. Smith, 117 Fed. 707 [aff 126 
Fed, 916, 61 CCA 446]. And see New 
York, etc, R. Co. v. Cockcroft, 49 
Fed. 3 (decisions of a state court as 
to the sufficiency of an appeal in a 
Special proceeding). See also supra 
§ 124, See generally Removal of 
Causes [34 Cyc 1310]. 

44. tate procedure in equity 
cases See supra § 118. 


45. See Equity §§ 6, 16, 17. See 
also supra § 118. 

46. See Equity §§ 6, 17. See also 
supra § 118. 

47. Neves v. Scott, 18 How. (U. 
S.) 268, 14 L. ed. 140; Boyle v. 


Zacharie, 6 Pet. (U. S.) 648, 8 L. ed. 
423; Alger v. Anderson, 92 Fed, 696; 
Flagg v. Mann, 9 F. Cas. No. 4,847, 2 
Sumn. 486; Fletcher v. Morey, 9 F. 
Cas. No. 4,864, 2 Story 555; McFar- 
lane v. Griffith, 16 F. Cas. No. 8,790, 
4 Wash. C. C. 585. See also Equity 
§ 6 


48. Dodge v. Tulleys, 144 U.S. 
451, 12 SCt 728, 36 L. ed. 501; Bucher 
v. Cheshire R. Co., 125 U. S. 555, 8 
SCt 974, 31 L. ted. 795; Humphreys v. 
Walsh, 248 Fed. 414, 160 CCA 424; 
Smith v. Smith, 224 Fed. 1, 139 CCA 
465; American Automotoneer Co, v. 
Porter, 205 Fed. 105 [mod on other 
grounds 232 Fed. 456, 146 CCA 450]; 
Montgomery Light, etc., Co. v. Mont- 
gomery Tract. Co. 191 Fed. 657; 
Loewe v. California State Federation 
of Labor, 189 Fed. 714; Western 
Union Tel. Co. v. Trapp, 186 Fed. 114, 
108 CCA 226; Klenk v. Byrne, 143 
Fed, 1008; Alger v. Anderson, 92 Fed. 
696; Boston, ete. R. Co. v. Slocum, 
77 Fed, 345; Burt v. Keyes, 4 F: 
Cas. No. 2,212, 1 Flipp. 61; McFar- 
Jane v. Griffith, 16 F. Cas. No. 8,790, 
4 Wash. C. C, 585. 

[a] Allowance of attorney’s fees 
to trustees.—Even if there were a 
state statute expressly prohibiting 
courts of equity from making al- 
lowances to trustees or their coun- 
sel, “such prohibition would not con- 
trol the proceedings in Federal 
equity courts.” Dodge v. Tulleys, 
144 U. S. 451, 457, 12 SCt 728, 36 L. 
ed. 501 [foll Phinizy v. Augusta, etc., 
R. Co., 98 Fed. 776]. 

[b] Reasonable counsel fees to 
plaintiff in a partition suit were al- 
lowed in accordance with a state 
statute as expounded by the highest 
state court. Willard v. Serpell, 62 
Fed, 625. 

[ec] Reasonable attorney’s fees in 
a foreclosure suit were denied to 
plaintiff mortgagee because the hieth- 


est state court had held that a pro- | 


vision for their allowance in a mort- 
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at the time of the adoption of the constitution and 
the passage of the original Judiciary Act, unless 
subsequently changed by act of congress,#> and it 
can be neither impaired nor directly enlarged by 
\ This equity jurisdiction is adminis- 
tered uniformly throughout all the states and fur- 
nishes one and the same rule of decision for fed- 
eral courts of equity,47 and state laws do not 
generally constitute a rule of decision in the fed- 
eral courts of equity.48 Nevertheless a federal court 
of equity may administer an enlargement of /equi- 
table rights 4° and enforce and protect rights given 
by a state statute when such rights are properly 
the subject of an equity suit,5° unless: so to do 
would contravene the distinction between law and 
equity ;>! and substantial rights restiny upon state 
statutes or decisions, especially when they consti- 
tute rules of pronerty, are as obligatory on the fed- 
eral courts in equity as on the state courts.>2 


It 


gage is invalid. Gray v. Havemeyer, 
53 Fed. 174, 3 CCA 497 [dist Dodge v. 
Tulleys, 144 U. S. 451, 12 SCt 728, 36 
L. ed. 501, above cited in this note]. 

49. Bailes Vis Advance-Rumley 
Thresher Co., 263 Fed, 676; Kessler 
v. William Necker, Inc., 258 Fed. 654; 
Adler v. Campeche Laguna Corp., 
257 Fed. 789; Wineman v. Reeves, 
245 Fed. 254, 157 CCA 446; Davidson 
v. Calkins, 92 Fed. 230; Darragh v. 
Wetter. Mfg. Co; 78 Med. 7, °23 .C@A 
609; Boston, ete., R. Co. v. Slocum, 
77 Fed. 345; Lant v. Manley, 75 Fed. 
627, 24- CCA® 457; 

[a2] An additional remedy pro- 
vided by a state law may be enforced 
where the federal court has acquired 
jurisdiction of a suit for specific per- 
formance. Single v. Scott Paper 
Mfg. Co., 55 Fed. 553. 

50. See Equity §§ 6, 17. 
supra § 15, 

[a] Any rights of an equitable 
nature given by the state may be ad- 
ministered. Aspen. Min., etc., Co. v. 
Rucker, 28 Fed. 220. 

[b] Rights peculiar to the law of 
the state where the federal courts 
are held may be administered. Childs 
v. Ferguson, 181 Fed. 795, 104 CCA 
305; General Electric Co. v. Hurd, 
171_ Fed. 984; Iowa, ete, Land Co. 
v. Lemescal Water Co., 95 Fed.: 320; 
Weidenfeld v. Sugar Run R. Co., 48 
Fed. 615; Fechheimer v. Baum, 37 
Fed.) 167,°2 LRA 158. 

[c] Recovery of usury paid.—The 
West Virginia rule that, where 
usury has been paid and the trans- 
action is closed, the borrower may 
recover the usury paid in assumpsit 
for money had and received, but, if 
the debt or any part of it on which 
usury has been paid remains unpaid, 
a court of equity may be appealed 
to, which in stating the account be- 
tween the parties will credit on the 
principal of the unpaid part what- 
ever usurious interest has been paid, 
and give the lender a decree for his 
debt with legal interest only, is en- 
forceable in federal courts sitting in 
that state under the rule that the 
public policy of a state with resnect 
to contracts made within it is oblic- 
atory on federal courts, whether 
acting in equityJor at law. Laws v. 
Fleming, 177 Fed. 450 [rev on other 
grounds 191 Fed. 283, 112 CCA 27]. 

[d? A federal court will enforce 
an uitable lien, recognizing the 
practice of state courts as express- 
ing the local law, where there is no 
special statutory provision. Knapp, 
ete., Co. vi McCaffrey, 177 U.S. 638, 


See also 


20 SCt 824, 44 LL. ed. 921 [aff 178 
Ill. 107, 52 NE 898, 69 AmSR 290]. 
51. See Equity §§ 6, 17. 


52. Missouri, ete, Trust Co. v. 
Krumseig, 172 U. S. 351, 19 SCt 179, 
43 L. ed. 474; Bardon v. Land, etc., 
Impr. Co., 157 U. S.. 327, 15 SCtx650, 
89 L. ed. 719; Cross v. Allen, 141 U. 
S, 528, 12 SCt 67, 35. Ly. ed, 843; Or- 
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is also considered that decisions of the state courts 
are pursuasive in the federal courts sitting in 
equity.>? ‘ i 

[§ 165] 3. In Admiralty.5* The admiralty ju- 
risdiction of the federal courts under the United 
States constitution and laws is uniform through- 
out the Union and cannot be limited in its extent 
or controlled in its exercise by the laws of the sey- 
eral states.°> It follows that no state legislature 
can bring within the federal admiralty jurisdiction 
a subject not maritime in its nature.6 And con- 
gress itself cannot constitutionally delegate to states 
the power to legislate concerning rights and liabili- 
ties within the maritime jurisdiction.®°7 But the 
right conferred by a state statute to damages for 
death caused by negligence may be enforced in ad- 
miralty.®% 

[§ 166] 4. In Criminal Cases.®® In criminal 
eases the federal courts administer the common law 
as modified by the constitution and statutes of the 


FEDERAL COURTS 


[§§ 164-168 


United States,®° and the laws of the several states 
are not regarded as rules of decision in trials for 
offenses against the United States.® 

Questions relating to the admissibility of evidence 
in criminal prosecutions based on violations of the 
statutes of the United States are governed wholly 
by the general rules of law-applicable to the conduct 
of trials, and not by the statutes or decisions of 
the particular state in which the court is sitting, 
except so far as they may be persuasive.®? 

[§ 167] 5. Judicial Notice of State Statutes. 
Federal courts take judicial notice of state stat- 
utes.&3 

[§ 168] 6. What Law Governs. For the pur- 
pose of determining what law applies to the con- 
troversy before it, in cases not governed by federal 
laws, the federal court is regarded as a court of the 
state in which it sits, and it applies the lex loci 
or the lex fori precisely as a court of that state 
would do,®* in accordance with the principles of pri- 


vis v. Powell, 98 U. S. 176, 25 L. 
ed. 238; Allis v. Northwestern Mut. 
Leminsa Conroe W.. S. d44, 224 TE; ed. 
1008; Brine v. Hartford F. Ins, Co., 
96 U. S. 627, 24 L. ed. 858; In sre 
Baxter, 154 Fed. 22, 88 CCA 106; 
Humes v. Little Rock, 138 Fed. 929; 
Deck y. Whitman, 96 Fed. 873; Rum- 
mel v. Butler County, 93 Fed. 304; 
Foster v. Elk Fork Oil, ete., Co., 90 
Fed. 178, 32 CCA 560; Pyatt v. Waldo, 
85 Fed. 399; Pella Independent Dist. 
v. Beard, 83 Fed. 5 [rev on other 
grounds 88 Fed. 375, 31 CCA 562]; 
Lobenstine v. Union El. R. Co., 80 
Fed. 9, 25 CCA 304; Peirce v. Van 
Dusen, 78 Fed. 693, 24 CCA 280 [app 
dism 19 SCt 879, 43) L. ed. 1184]; 
Hearfield v. Bridge, 67 Fed. 333 [aff 
75 Fed. 47, 21 CCA 212]; New York 
Security, etc., Co. v. Lombard Inv. 
Co,, 65 Hed. 271 [rev on ,:other 
grounds 74 Fed. 769, 21 CCA 83]; 
Marbury v. Kentucky Union Land 
Co., 62 Fed. 335, 10 CCA 393; Union 
Mut. L. Ins. Co. v. Union Mills Plas- 
ter Co., 37 Fed. 286,3 LRA 90; Edison 
Hlectric Light Co. v. Westinghouse, 
34 Fed. 232; Easton v. Houston, etc., 
R. Co., 32 Fed. 893; Jackson, etc., 
Co. v. Burlington, ete., R. Co., 29 Fed. 
474; Claflin v. Lisso, 27 Fed. 420 [rev 
on other grounds 132 U. S. 379, 10 
SCt 125, 33 L. ed. 367]; Johnston v. 
Straus, 26 Fed. 57; Central Trust Co. 
v. Wabash, etc, R. Co., 26 Fed. 12; 
Pioneer Gold Min. Co. v Baker, 23 
Fed, 258, 10 Sawy. 539; Flash v. 
Wilkerson, 22 Fed. 689; Clapp v. Ditt- 
man, 21 Fed. 15; Burham vy. Fritz, 
13 Fed. 368, 4 McCrary 410; Pul- 
liam v. Pulliam, 10 Fed. 53; Meade 
Pareles 16 F. Cas. No. 9,371, Taney 


[a] State statutes of limitation.— 
(1) “Although the ordinary chancery 
jurisdiction of the courts of the 
United States cannot be abridged by 
state statutes, they recognize those 
of the state in which the court is 
sitting, limiting the time for bring- 
ing suits, and adopt them, if they 
do not act in obedience to them. 
. . . Accordingly they will adjudge, 
in cases over which there is a con- 
current jurisdictionsby courts of law 
and equity, that lapse of time to be 
a bar in equity which would have 
constituted a bar if the action had 
been at law.” Miles v. Vivian, 79 
Fed. 848, 852, 25 CCA 208 [foll Frish- 
MmUtheyvos Warmers? <alint& WL. Cor) 195 
Fed. 5]. (2) So while federal courts 
sitting as courts of chancery may 
entertain bills to set aside wills, 
such courts nevertheless observe the 
public policy of the state where the 
property to be recovered is situated 
and the court sits respecting the 
time within. which such suits shall 
be brought, Palmer v. Bradley, i154 
Fed. 311, 88 CCA 231 [aff 142 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, 


193 (certiorari den 209 U. S. 548, 28 
SCt 759, 52 L. ed. 921)]. (3) But 
the court will refuse to be bound by 
the state statute of limitations where 
the circumstances would render such 
a course inequitable. Stevens v. 
Grand Cent. Min. Co., 133 Fed. 28, 67 
CCA 284. 

Following state statutes of limita- 
tion in general see infra § 188. 

53. Loewe v. California State Fed- 
eration of Labor, 189 Fed. 714. 

54. See also generally Admiralty 
1, Ci Je api, 1241, 

State procedure as applied to ad- 
miralty cases see supra § 118. 

55. Knickerbocker Ice Co. v. Stew- 
art, 253 U. S. 149, 40 SCt 438, 64 L. 
ed. 834; Workman v. New York City, 
LO WistS: 552 21 SCt (24:2. 45) Lived: 
314; Liverpool, etc.. Steam Co. v. 
Phenix ans: Co., 129) U. S.-39%, 9 SCt 
469, 32 L. ed. 788; Bucher y. Cheshire 
R, Coy baby Wee SS! £b55,08 SCtn. gis on 
L. ed. 795; Watts v. Camors, 115 U. 
S. 353, 6 SCt 91, 29 L. ed. 406; New 
York v. Rae, 18, How. (U. S.)° 228, 
15 L. ed. 359; Western Fuel Co. v. 
Garcia, 255 Bed. 817, 167 CCA 145; 
Erie Second Nat. Bank v. Georger, 
246 Fed. 517; The C. S. Holmes, 212 
Fed. 525 [rev on other grounds 220 
Fed. 273,186 CCA 289]; Maryland v. 
Miller, 180 Fed. 796 [mod on other 
grounds 194 Fed. 775, 114 CCA 495]; 
Pacific Coast SS. Co. v. Bancroft- 
Whitney Co., 94 Fed. 180, 36 CCA 


135; New Zealand Ins. Co. v. HEar- 
moor SS. Co., 79 Fed. 368, 24 CCA 
644; Mutual Safety Ins. Co. v. 


George, 17 F. Cas. No. 9,981, Olcott 
89; Sawyer v. Oakman, 21 F. Cas. 
No. 12,402, 7 Blatchf. 290; The Chu- 
san, 5 F. Cas. No, 2,717, 2 Story 455. 

{a] “Police regulations in aid and 
furtherance of commerce, enacted by 
the local authorities,’ constitute an 
exception to the rule stated in the 
text. New York v. Rae, 18 How. (U. 
S.) 223, 226,15 L. ed. 359. 

[b] Where interest is allowed on 
claims in admiralty, there is no uni- 
form rule requiring the rate to be 
Six per cent, but the modern tend- 
ency, and it would seem tlie bet- 
ter practice, is to conform to the 
legal rate of the state. The New- 
ayzo, 205 Fed. 178. 

State legislation affecting jurisdic- 
tion generally see supra §§ 115, 117. 

56. The J. FE. Rumbell, 148 U. S. 
1, 18 SCt 498, 37 L. ed. 345; The 
Mary _F. Chisholm, 129 Fed. 814; 
The James T. Furber, 129 Fed. 808: 
The H, BH, Willard, 53 Fed. 599. 
Bie. a Mees Lew neCo. Vv. 

ewart, - S. 149, 40 
64 L. ed. 834, Raiaie 

58. The City of Norwalk, 55 Fed. 
98 [mod on other grounds 61 Fed. 
or CCA 521]. See also Admiralty 


‘East Coast R. Co., 


59. Cross references: 

Criminal law generally see Criminal 
Law L6iC 75s ips, 

Decisions of state courts in crimi- 
Boras s as authority see infra 


Procedure in 
supra § 119. 
Competency of witnesses in criminal 

cases see supra § 141. 

60. - 0S. Vee BODD;  2eve Med Laie 
McClendon v. U. S., 229 Fed. 523, 143 
CCA 591; Lung v. U. S., 218 Fed..817, 
134 CCA 505; U. S. v. Wetmore, 218 
Fed. 227; Erwin v. U. S., 37 Fed. 470, 
2 LRA 229; U. S. v. Kilpatrick, 16 
Fed. 765; U. S. v. Nye, 4 Fed. 888; 
U. S. v. Maxwell, 26 F. Cas. No. 15,- 
750, 3 Dill. 275, 

61. Bucher v. Cheshire R. Co.,-125 
U. S. 555, 8 SCt 974, 31 L. ed. 795; 
Denning v. U. S., 247 Fed. 463, 159 
CCA 517, LRA1918E 487; Simpson v. 
U. S., 245 Fed. 278, 157 CCA 470 [cer- 
tiorari den 245 U. S. 667 mem, 38 
SCt 133 mem, 62 L. ed. 538 mem]; 
Bandy v. U. S., 245 Fed. 98, 157 CCA 
394; Jones v. U. S., 162 Feds 417, 89 
CCA 303 [certiorar1 den 212 U. S. 
576, 29 SCt 685, 53 L. ed. 657]; U. 

v. Sims, 161. Fed. 1008; U. S. v. 
Central Vermont R. Co., 157 Fed. 
291; U. S. v. Jones, 10 Fed. 469, 20 
Blatchf. 235; U. S. v. Brown, 24 F. 
Cas. No. 14,671, 1 Sawy. bales: leisy 
v., Burr; 25 B?Cas: No. 14,694; U. S. 
v. Hawthorne, 26 F. Cas. No. 15,332, 
1 Dill, 422. And see supra § 141. 

_[a] “State statutes and  deci- 
sions may be persuasive, although 
criminal cases in the national courts 
are controlled by federal statutes.” 

En Ne DeBolt, 253 Fed. 78, 82. ; 

y ang v. U. S., 188 Fed. 

66 CCA 255. see 

63. See Evidence § 1945, 

64. Northern Pac. R. Co. v. Kemp- 
ton, 138 Fed. 992) 71 CCA 246 (where 
the federal court refused to uphold a 
stipulation in a contract limiting the 
time for Suit thereon because 
against public policy of the state in 
which the. court was sitting, al- 
though valid under the law of the 
state where the contract was made). 

It is, of course, well settled that 
the federal courts consider the policy 
of the state in which they are sit- 
uated in order to determine the en- 
forceability of the statute of an- 
other state.” Gallagher v. Florida 


196 . Fed. . 
1001. ed. 1000. 


[a] “The United States courts 
will follow the rules laid down by 
the highest court of a state in the 
matter of determining whether the 
lex loci contractus or the lex fori 
shall govern.’”’ Parker vy, Moore, 115 
Fed. 799, 802. 

Death by wrongful act see Death 
S8 10s soy 


criminal cases see 


same title, page and notenumber. ~—_ 
¥ 


§§ 168-170] 


vate international law discussed elsewhere in this 


work.®5 


[§ 169] 7. 


[§ 170] 


aon See Conflict of Laws 12 C. J. 
p A 

66. Roberts vy. Northern Pac. R. 
Co., 158.U. S. 1, 15- Sct 756, 39). 
ed. 873; Pana v. Bowler, 107 U. S. 
529, 2 SCt 704, 27 L. ed. 424: Pine 
Grove Tp. v. Talcott, 19 Wall. (U. 
S.) 666, 22 L. ed. 227 [aff 23 F. Cas. 
No. 13,735, 1 Flipp. 120]; Olcott v. 
Fond du Lac County, 16 Wall. (U. 8.) 
GUS, et) Tic eds) 382° Birmingham 
Waterworks Co. v. Birmingham, 211 
.Fed. 497 [aff 213 Fed. 450, 130 CCA 
96]; First Nat. Bank vy. Liewer, 187 
Fed. 16, 109 CCA 70; Schreiber vy. 
Sharpless, 17 Fed. 589. And see Tul- 
lock v. Mulvane, 184 U. S. 497, 22 SCt 
872, 46 L. ed. 657 [rev 61 Kan. 650, 
60 P 749] (suit in a state court on 
a federal injunction bond; attorneys’ 
fees for procuring dissolution of the 
injunction are not allowable as an 
element of damages). 

[a] MTlustrations.— The state law 
does not govern: (1) In bankruptcy 
proceedings. 
Trust Co., 188 Fed. 611, 110 CCA 
409, 39 LRANS 391; John Deere 
Plow Co. v. McDavid, 137 Fed. 802, 
70 CCA 422. (2) In an action by the 
United States against a surety on 
the bond of an officer, where the 
Surety dies pending the suit. Pond 
v. '‘U. S., 111 Fed. 989, 49 CCA 582. 
(3) In determining what constitutes 
interstate commerce. In re Monon- 
gahela Distillery Co., 186 Fed. 220. 
(4) In determining whether a state 
statute as construed by the state 
court violates the guaranty of due 
process of law of the federal con- 
stitution. Audas v. Highland Land, 
‘ ete., Co., 205 Fed. 862, 125 CCA 62. 
(5) With respect to the effect of 
the bankruptcy law upon the validity 
of a general assignment made after 
its passage. In re Plotke, 104 Fed. 
964, 44 CCA 282. (6) With respect 
to the right of a federal court to 
enforce its judgment by mandamus. 
U. S. v. Capdevielle, 118 Fed. 809, 
55 CCA 421 [certiorari den 189 U. 
S. 510, 23 SCt 850, 47 L. ed. 923]. 
(7) A state statute giving a defend- 
ant in ejectment the right to recover 
the value of improvements made by 
him in good faith under color of 
title cannot be applied in a case in 
which plaintiff claims under a pat- 
ent issued by the United States 
after the improvements were made, 
since the power of the United States 
to dispose of its public lands is ab- 
solute, and the right of its grantee 
to possession on receiving the legal 
title cannot be obstructed or affected 
by any claim made under a law of 
the state. Tegarden v. Le Marchel, 
129 Fed. 487. 

{[b] Constitutional sufficiency of 
service of process.—State laws and 
decisions cannot determine for the 
national courts what constitutes suf- 
ficient process of law, sufficient serv- 
ice of process, or sufficient appear- 
ance of parties, but they must exer- 
cise their independent judgment in 
deciding these questions notwith- 
standing the full faith and_ credit 
provisions of the constitution. 
Michigan Trust Co. v. Ferry, 175 
Fed. 667, 99 CCA 221, 175 Fed. 681, 
99 CCA 235 [rev on other grounds 
228 U. S. 346, 33 SCt 550, 57 L. ed. 
867]. 3 

[ce] Question of power of federal 
court.—Whether a return of substi- 
tuted service of process in federal 
courts can be amended is a question 
of the power of the court, with os 
erence to which it is not bound by 


Where Federal Question Involved. 
Where a federal question is involved, the federal 
courts administer the national law as established 
by the federal constitution, treaties, 
regardless of state laws or decisions.&é 

B. Decisions of State Courts as Au- 


Reynolds v. New York’ 
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thority °“—1. General Rule. Acts of a state court 


done in the exercise of its jurisdiction and not con- 


and statutes, 


State decisions. King v. Davis, 137 
Fed. 198 [aff sub nom. Blankenship 
v. King, 157 Fed. 676, 85 CCA 348]. 

[d] Sale under order of federal 
court.—The determination by a state 
court that the property covered by a 
mortgage of all the property and 
franchises of a railway company re- 
mains liable, after a sale under a 
federal court decree of foreclosure, 
for the debts thereafter accruing 
against the mortgagor, because of 
the purchaser’s failure to organize 
a domestic corporation, is not con- 
elusive on the federal supreme court 
in determining the rights secured by 
the purchaser under such decree. 
Julian v. Central Trust Co., 193 U. §S. 
98, 24 SCt 399, 48 L. ed. 629 [aff 115 
Fed, 956, 53 CCA 438]. 

[Le] Superseding of state statute 
by Bankruptcy Act.—Whether a 
state statute authorizing arrest of 
a judgment debtor on certain grounds 
after the return of an execution un- 
satisfied has been superseded by the 
Bankruptcy Law is a federal ques- 
tion, as to which state decisions are 
merely advisory. Johnson v. Craw- 
ford, 154 Fed. 761. 

67. Decisions of United States 
courts as precedent in state courts 
see Courts §§ 317, 318. 

68. Lehman vy. Gumbel, 236 U. S. 
448, 35 SCt 307, 59 L. ed. 666; Nadal 
v. May, 233 U. S. 447, 34 SCt 611, 58 
L. ed, 1040; Chicago, ete, R. Co. v. 
Schwyhart, 227 U. S. 184, 33 SCt 250, 
57 L. ed. 473; King v. West Virginia, 
216) UnrSa19250 80 7SCt i225; ba la ed: 
396; Kuhn v. Fairmont Coal Co., 
215° U. S. 349, 30 SCt 140, 54 L.. ed. 
228; Cooper v. Newell, 173 U. S. 555, 
19 SCt 506, 43 L. ed. 808; Pennoyer 
Vv.» Neff, 95.) S. 714,24 i. ed. 565; 
Harlan v. Houston, 258 Fed. 611, 170 
CCA 65; Old Colony Trust Co. v. Ta- 
coma, 219 Hed. 775; Stonebraker v. 
Hunter, 215 Fed. 67, 131..CCA’ 375; 
E. I. Du Pont de Nemours Powder 
Co, v. Jones, 200 Fed. 638; Manches- 
ter v. Landry, 199 Fed. 882, 118 CCA 
330; Newberry v. Wilkinson, 199 Fed. 
673, 118 CCA 111; In re Chaudron, 
180 Fed. 841; Walter A. Wood Co. v. 
Eubanks, 169 Fed. 929, 95 CCA 278; 
McCue vy. Northwestern Mut. L. Ins. 
Co., 167 Fed. 435, 98 CCA 71 [rev on 
other grounds 223 U. S. 234, 32 SCt 
220, 56 L. ed. 419, 38 LRANS 57]; 
Defiance v. McGonigale, 150 Fed. 689, 
80 CCA 425 [certiorari den 207 U. 
S.°'585,, 28 SCt.254, 52 «Li. ed) 3521); 
MecGonigale v. Defiance, 140 Fed. 621 
[aff 150 Fed. 689, 80 CCA 425 (cer- 
tiorari den 207 U. S. 585, 28 SCt 254, 
52 L. ed. 352)]; Hubbird v. Goin, 137 
Fed. 822, 70 CCA 320; In re Keiler, 
14 F. Cas. No. 7,647. 

[a] Presumption as to proper 
consideration.—Decision of a state 
court, if binding, will be presumed to 
be based upon a thorough considera- 
tion of questions involved and a 
suggestion contra will not be en- 
tertained, Cross v. Allen, 141 U. S. 
528, 12 SCt 67, 35 L. ed. 843 [aff 28 
Fed. 346]. 

[b] Presumption that state court 
acted within its powers.—A decree of 
an inferior state court will be as- 
sumed by the federal court to be 
within its powers, in the absence of 
statute or decision to the contrary. 
Michigan Trust Co. v. Ferry, 228 U. 
S. 346, 33 SCt 550, 57 L. ed. 867 [rev 
175 Fed. 667, 99 CCA 221, 175 Fed. 
681, 99 CCA 235]. 

[ec] Presumption that state prac- 
tice followed.—Where a court of a 
state has adjudged an affidavit on 


flicting with the proper decrees and jurisdiction of 
the federal courts are valid and binding upon the 
latter ;°*° and the latter courts will make their de- 
cisions on questions of local law conform to the 
decisions of the courts of the states in which they 
sit.°® A decision of a state court is not controlling 


information and belief as the basis 
of an order for publication sufficient, 
it will be assumed to be in accord 
with the local state practice. 
Thompson y. Thompson, 226 U. S§S. 
551, 33 SCt 129, 57 L. ed. 347 [aff 35 
Apps /CD.1C3) okay. 

Orders and judgments of 
state probate courts are conclusive 
and binding on federal courts in the 
exercise of their jurisdiction in the 
administration of the estates as be- 
tween citizens of different states. 
Newberry v. Wilkinson, 199 Fed. 673, 
118 CCA 111 [aff 190 Fed. 62]. 

69. U. S.—Marshall v. New York, 
41 SCt 143; St. Louis, ete., Land Co. 
v. Kansas City, 241 U. S. 419, 36 Sct 
647, 60 L. ed. 1072; Embree v. Kan- 
sas City, etc., Road Dist., 240 U. S. 
242, 36 SCt 317, 60 L. ed. 624; Mt. 
Vernon-Woodberry Cotton Duck Co. 
v. Alabama Interstate Power Co., 
240 U. S. 30, 86 SCt 234, 60 L. ed. 
507; Moss v. Ramey, 239 U.-S. 538, 
36 SCt 188, 60 L. ed. 425; Central 
Vermont R. Co. v. White, 238 U. S. 
507, 35 SCt 865, 59 Li. ed. 1433 [aff 87 
Vt. 330, 89 A 618]; Price v. Illinois, 
238 U.S. 446, 835 SCt 892, 59 L. ed. 
1400; Parker v. McLain, 237 U. S. 
469, 35 SCt 632, 59 L. ed. 1051; Doran 
v. Kennedy, 237 U. S. 362, 35 SCt 615, 
09 L. ed. 996; Michigan Cent. R. Co. 
v. Michigan R. Commn., 236 U.S. 615, 
85 SCt 426, 59 L. ed. 750 [aff 168 
Mich. 230, 132 NW 1068]; Yost v. 
Dallas County, 236 U. S. 50, 35 SCt 
235, 59 LL. ed. 460; Wadley South- 
ein R. Co. v., Georgia, 235 U. S. 651, 
35 SCt 214, 59 L. ed. 405; Archer v. 
Greenville Sand, etc., Co., 233 U. 8. 
60, 34 SCt 567, 58 L. ed. 850; Trimble 
v. Seattle, 231 U. S. 683, 34 SCt 218, 
58 L. ed. 485; Yazoo, ete, R. Co, v. 
Brewer) 220s U IS) 1245, 345 SCtn 905 
58 L. ed. 204; Old Colony Trust Co. 
v. Omaha, 230 U. S. 100, 33 SCt 967, 
57 L. ed. 1410; Robertson v. How- 
ard, 229 U. S. 254, 33 SCt 854, 57 L. 
ed. 1174; Purity Extract, ete., Co. v. 
Lynch, 226 U. S. 192, 38 SCt 44, 57 
L. ed. 184; Hiscock v. Varick Bank, 
20690 U. “S.M2850 2 SCt 1681,, bik is ted: 
945; Patterson v. Colorado, 205 WU. 
S. 454, 27 SCt 556, 51 L. ed. 879, 10 
AnnCas 689; Ballard v. Hunter, 204 
U. S. 241, 27 SCt 261, 51 L. ed. 461; 
Mead v. Portland, 200 U. S. 148, 26 
SCt 171, 50 L. ed. 413; Manley v. 
Park, 187 U.S. 547, 23 SCt 208, 47 L. 
ed. 296; Chesapeake, ete, R. Co. v. 
Kentucky, 179 U. S. 388, 21 SCt 101, 
45 L. ed. 244 [aff 21 KyL 228, 51 SW 
160]; Clarke v. Clarke, 178 U. S. 186, 
20 SCt 873, 44 L. ed. 1028 [aff 70 
Conn, 488, 40 A 111]; Osborne vy. 
Florida, 164 U. S. 650, 17 SCt 214, 41 
L. ed. 586; Noble v. Mitchell, 164 VU. 
S. 367, 17 SCt 110, 41 L. ed. 472; 
Cross v. Allen, 141 U. S. 528, 12 Sct 
67, 35 L. ed. 843; Green vy. Neal, 6 
Pet. (U. S.) 291, 8 L. ed. 402; Mutual 
Assur, Soe, v. Watts, 1 Wheat. (U. 
S.) 279, 4 L. ed. 91; In re Dagwell, 
263 Fed. 406; Roberts v. Tennessee 
Coal, etc., R. ©o., 255 Fed. 469, 166 
CCA 545; American Surety Co. v. 
Bellingham Nat. Bank, 254 Fed. 54, 
165 CCA 464; Swann v. Austell, 253 
Fed. 807 [aff 261 Fed. 465]; Mar- 
quette Cement Min. Co. v. Oglesby 
Coal Co., 253 Fed. 107; Orr v. Allen, 
245 Fed, 486 [aff 248 U. S. 35, 39 SCt 
23, 63 L. ed. 109]; In re Shea, 245 
Fed. 363; In re Sutton, 244 Fed. 872; 
In-re Seward Dredging Co., 242 Fed. 
225, 155 CCA 65 [certiorari den sub 
nom, Sands v. Estabrook, 245 U. §, 
651 mem, 38 SCt 11 mem, 62 L. ed. 
531 mem]; Shaffer v. Marks, 241 Fed, 
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on a federal court sitting outside of the state.’ 

Construction of State Constitution 
The federal courts are bound to 
follow the decisions of the highest courts of the 


6 7A 2: 
and Statutes.” 


139 [aff 256 Fed. 648, 168 CCA 42]; 
Keystone Wood Co. v. Susquehanna 
Boom Co., 240 Fed. 296; Reichardt v. 
Hill, 286 Fed. 817, 150 CCA 79; Gil- 
man v. Lamson Co., 234 Fed. 507, 148 
CCA 273; Olmsted-Stevenson Co. v. 
Miller, 231 Fed. 69, 145 CCA 257; 
Schnepfe v. Schnepfe, 230 Fed. 781, 
145 CCA 91; Old Colony Trust Co. v. 
Tacoma, 230 Fed, 389, 144 CCA 531 
[aff 219 Fed. 775]; Ingersoll Engi- 
neering, etc., Co. v. Crocker, 228 Fed. 
844, 142 CCA 242; General Electric 
Co. v. Richardson, 228 Fed. 758 [aff 
233 Fed, 84, 147 CCA 154}; Colum- 
bia Digger Co. v. Sparks, 227 Fed. 
780, 142 CCA 304; Scandinavian- 
American Bank v. Sabin, 227 Fed, 
79, 142 CCA 211; Williams v. Adler- 
Goldman Commn. Co., 227 Fed. 374, 
142 CCA 70; In re-Floyd, 225 Fed. 
262 [aff 282 Fed. 119, 146 CCA 311]; 
In re Georgia Steel Co., 224 Fed. 
517; T. L. Smith Co. v. Orr, 224 Fed. 
71, 139 CCA 517; Collins v. People’s 
Power Co., 223 Fed. 47, 188 CCA 411; 
Old Colony Trust Co. v, ‘Tacoma, 219 
Fed. 775; Eaton v. Shiawassee 
County, 218 Fed. 588, 134 CCA 316 
{certiorari den 239 U. S. 647, 36 SCt 
221, 60-L. ed. 484]; Columbia Dig-zer 
Co. v. Rector, 215 Fed. 618; Stone- 
braker v. Hunter, 215 Fed. 67, 131 
CCA 375; Birmingham Waterworks 
Co, v. Birmingham, 211 Fed. 497 [aff 
213 Fed. 450, 130 CCA 96]; Triumph 
Hlectriec Co. v. Patterson, 211 Ted, 
244,127 CCA 612; U. S. v. Spokane 
Mill Co., 206 Fed... 999; McKinney v. 
Kansas Natural Gas Co., 206 Fed. 
772 [aff 209 Fed. 300, 126 CCA 226]; 
In re Manning, 206 Fed. 685; Audas 
v. Highland Land, etc., Co., 205 Fed. 
862, 125 CCA 62; In re Doyle, 205 
Hed. 543 [rev on other grounds 209 
Fed. 1, 126 CCA 143]; In re Buch- 
ner, 202 Fed. 979 [aff 205 Fed. 454, 
123 CCA 522]; In re East End Man- 
tel, etc., Co., 202 Fed. 275; Smith. v. 
Guffey, 202 Fed. 106, 120 CCA 436 
[rev on other grounds 237 U. S. 101, 
35 SCt 526, 59 L. ed. 856]; BH I. Du 
Pont de Nemours Powder Co. v. 
Jones, 200 Fed, 638; In re Harnden, 
200 Fed. 175; Alabama ‘Cons. Coal, 
etc., Co. v. Baltimore Trust Co., 197 
Fed. 347; Swager v. Smith, 194 Fed. 
762, 114 CCA 482; Omaha ‘v. Omaha 
Water Co.; (192 Hed. (246,':112 CCA 
504; Mishawaka Woolen Mfg. Co. v. 
Westveer, 191 Fed, 465, 112 CCA 109; 
In re Nelson, 191 Fed. 233; Hood v. 
McGehee, 189 Fed. 205 [aff 199 Wed. 
989, 117 CCA 664]; Republic Iron, 
etc., Co. v. Carlton, 189 Fed, 126; 
In re Merrill, 186 Fed. 312, 108 CCA 
. 390; Chicago, ete, R. Co. v. Appa- 
noose County, 182/Fed. 291, 104 CCA 
5738, 31 LRANS 1117; Forshaw v. 
Layman, 182 Fed, 198, 104 CCA 559; 
Clark v. Atlantie City, 180 Fed. 598; 
U. S. v. One Lot of Land, 178 Fed. 
334; In re Dllétson Co., 174 Fed. 859 
[aff 183 Fed. 715, 106 CCA 153, and 
app dism 183 Fed. 718, 106 CCA 156]; 
Walter A. Wood Co. v. Eubanks, 169 
Fed. 929, 95 CCA 278; Perey Summer 
Club v. Astle, 163 Fed. 1, 90 CCGA 
527; Converse v. Mears, 162 Fed. 767; 
In re Newton, 153 Fed. 841, 83 CCA 
23 [aff 214 U. S. 279, 29 SCt 614, 53 
L. ed. 997]; Ramsden y. Knowles, 
151 Fed 718; Southern Pacific Co. v. 
Western Pac. R. Co., 144 Fed. 160 
[rev on other grounds 151 Fed, 376, 
80 CCA 606]; In re Sheets Printing, 
ete., Co., 136 Fed. 989 [aff 143 Fed. 
315, 74 CCA 453, and rev on other 
grounds 149 Fed. 196, 79 CCA 154]; 
Quinette v. Bisso, 136 Fed. 825, 69 
CCA 503, 5 LRANS 303 [certiorari 
den 199 U. S. 606, 26 SCt 746, 50 
L. ed. 3230]; In re Antigo Screen 
Door Co., 128 Fed. 249, 59 CCA 248: 
Southern R. Co. v. North Carolina 
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Corp. Commn., 99 Fed, 162 [app dism 
100 Fed. 1008 mem, 40 CCA 685 
mem]; In re Barry, 42 Fed. 118, 136 
U. S. 597 note, 34 L. ed. 503 note [app 
dism 5 How. 103, 12 L. ed. 70]; John- 
ston v. Straus, 26 Fed, 57; Hollings- 
worth v. Tensas Parish, 17 Fed. 109, 
4 Woods 280; Illius vy. New York, 
etc., R. Co., 18 F. Cas. No. 7,010. 

D. C.—U. S. Trust Co, v. National 
Sav., etc., Co., 37 App. 296. 

N. Y.—Towle v. Forney, 14 N. Y. 
423 [aff 11 N. Y. Super. 164 and 
appr Williamson v, Suydam, 6 Wall. 
(U. S.) 723, 18 L. ed. 967, 972; Suy- 
dam v. Williamson, 24 How. (U. S.) 
427, 16 L. ed. 742]. 

N. C.—Herring v, Atlantic Coast 
Dine’ Ri: Co,°160 N. ©) 252; '76 SH 
527; Pace Mule Co. v. Seaboard Air 
Line R. Co., 160 N. C. 215, 76 SH 513. 


Pa.—Vaughan vy. Magee, 24 Pa. 
Dist. 76. 
[a] The decision of the _ state 


court must amount to a settled rule, 
applicable to the precise facts dis- 
closed by the record, in order to re- 
quire a federal court to conform 
thereto. John Deere Plow Co. v. 
Mowry, 222 Fed. 1, 187 CCA 539. 


[b] Hawaiian decision.—The hold- | 


ing of the Hawaiian supreme court 
that a person, seeking the registra- 
tion and confirmation in the court 
of land registration of a title which 
depends upon an unexecuted decree, 
is, aS against the holder of the out- 
standing legal title, in the same posi- 
tion as a person asking the aid of a 
court of chancery in executing a 
former decree, and takes the risk of 
opening up such decree for reéxami- 
nation, will be followed by the fed- 
eral supreme court. Lewers v. At- 
cherly, 222 U. S. 285, 32 SCt 94, 56 
L. ed, 202. 

[c]: A claim that a law is local 
in character is not sufficient to bind 
a federal court where the decision 
merely regulates the practice of 
courts. Amis v. Smith, 16 Pet. (U. 
S.) 3808, 10 L. ed. 973. 


70. Torres v. Rubert, 6 Porto Rico 
Fed. 423. 
[a] Decisions of the supreme 


court of a state construing a state 
statute are not binding on a federal 
court sitting in another state. Mead- 
er Furniture Co. v. Commercial Nat. 
Safe Deposit Co., 192 Fed. 616 [app 
dism 202 Fed. 1021, 120 CCA. 662]. 

71. Review by supreme court of 
decision of state court on: 
Construction of state statutes see 

infra § 303. 

Questions arising under state con- 

stitution see infra § 302. 

72. U. S.—Green v. Frazier, 253 
U. S. 233, 40 SCt 499, 64 L. ed. 878; 
Orr v, Allen, 245 U, S. 35, 39 Sct 
28, 68 L. ed. 109 [aff 245 Wed. 486]; 
Palmer: v. Ohio, 248 U. 8S. 32, 39 SCt 
16, 638 L. ed. 108 [dism writ of error 
Baudabaugh v. State, 96 Oh. St. 513, 
118 NE 102]; Hendrickson vy. Apper- 
son, 245 U. S. 105, 38 SCt 44, 62 L. 
ed. 178; Pennsylvania R. Co. v 
Towers, 245 U. S. 6, 88 SCt 27 62 L 
ed. 117; Louisville, ete, R. Co. v. 
Greene, 244 U. S. 522, 87 SCt 683, 61 
L. ed. 1291; Mt. Vernon-Woodberry 
Cotton Duck Co. v. Alabama Inter- 
state Power Co., 240 U. S. 30, 36 SCt 
234, 60 L. ed. 507 [aff 186 Ala. 622, 
65 S 287]; Bi-Metallic Inv. Co. v. 
Colorado, 239 U. S. 441, 86 SCt 141, 
60 L. ed. 272; Porter v. Wilson, 239 
U.S! 170,936 SCt' 91,960 Ty’ ed. 204. 
Collins v. Johnston, 237 U. S. 502, 
35 SCt 649, 59 L. ed. 1071; Booth v. 
Indiana, 237 U. S.»391, 35 SCt 617, 
59 L. ed. 1011; Metzger Motor Car 
Con Vi -Parrotte238 WO, Svis6j84 Sct 
575, 58 LL, ed. 837; Wisconsin v. 
Prear,»28L WeoS, 616,734) SCte 272,' 568 


For later cases, developments and changes in the law see cumulative Annota 


ee 
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state upon questions relating to the construction 
of the state constitution and the validity thereun- 
der of state statutes;7? and where a state statute 
has been construed by the highest judicial tribunal 


L, ed. 400; Southern Pac. Co, v. 
Campbell, 230 U. S. 537, 33 SCt 1027, 
57 L. ed. 1610; Peters v. Gilchrist, 
222) U. S.. 488, 32 °SCt 122, 56) L, ed. 
278; Chicago v. Sturges, 222 U, S. 
813, 32 SCt 92,56 “Le ed.) 215, -Ann 
Cas1913B 1349; Hunter v. Pittsburgh, 
207 U. S. 161, 28 SCt 40, 52 L, ed. 151 
[aff 217 Pa. 227, 66 A 348, 120 AmSR 
845]; Montana v. Rice, 204 U. S. 
291, 27 SCt 281, 51 L. ed. 490 [aff 
83 Mont. 365, 83 P 874]; O’Connor v. 
Texas, 202 U. S. 501, 26 SCt 726, 50 
L. ed. 1120; Powers v. Detroit, etc., 
R. Co., 201 U. S. 543, 26 SCt 556,50 
L. ed. 860 [aff 188 Fed) 264]; Soper 
v. Lawrence Bros. Co., 201 U. S. 359, 
26 SCt 4738, 50 L. ed. 788; Jack v. 
Kansas, 199! U; Si 372; 26° \SCtl73) 750 
L. ed. 234, 4 AnnCas 689; West v. 
Louisiana, 194 U. 8S. 258, 24 SCt 650, 
48 L. ed. 965; Carstairs v. Cochran, 
198 W..S.) 10,24) SCH i818) 48 Loked. 
596 [aff 95 Md. 488, 52 A 601]; Man- 
ley vie Park! 187 10, S.be5 2 2enset 
208, 47 L. ed. 296 [aff 62 Kan. 553, 
64 P 28]; League v. Texas, 184 U. S. 
156, 22 SCt 475, 46 LL. ed. 478]; 
Louisville, ete, R. Co. v. Kentucky, 
183 U. S. 508, 22 SCt 95, 46 L. ed. 
298 [aff 106 Ky. 683, 51 SW 164, 1012, 
21 Kyl 232, 90 AmSR 236]; Rasmus- 
sen v. Idaho, 181 U. S. 198, 21 SCt 
594, 45 L. ed. 820 [aff 7 Ida. 1, 59 


« 


P 938, 97 AmSR_ 284, 52 LRA 78]; ~ 


Danville Water Co. v. Danville, 180 
U. S, 619, 21 SCt 505, 45 L. ed. 696 
[aff 186 Ill. 326, 57 NE 1129]; Free- 
port Water Co. v. Freeport, 180 U. S. 
587, 21 SCt 4938, 45 LL. ed. 679 faff 
186. Ill. 179, 57 NE 862]; Wilkes 
County v. Coler, 180 U. S. 506, 21 
SCt 458, 45 L. ed. 642; W. W. Car- 
gill Co. v. Minnesota, 180 U. S, 452, 
21 SCt 423, 45 L. ed. 619; Chesapeake, 
etc., R. Co. v. Kentucky, 179 U. §S. 
388, 21 SCt 101, 45 L. ed. 244; Mason 
v. Missouri, 179 U. S. 328, 21 SCt 125, 
45 L, ed. 214 [aff 155 Mo. 486, 55 Sw 
636]; Adirondack R. Co. v. New York, 
176 U. S. 335, 20-SCt 460, 44 L. ed. 
492; Tullis v. Lake Brie, ete., R. Co., 
175 U. S. 348, 20 SCt 186, 44 L. ea. 
192; Brown v. New Jersey, 175 U. S. 
172, 20 SCt 77, 44 L. ed. 119; Mce- 
cain v. Des Moines, 174 U. S. 168, 
19 SCt 644, 43 L. ed. 936; Wilson v. 
North Carolina, 169 U. S. 586, 18 SCt 
435, 42 L. ed. 865; Backus v. Fort 
St. Union Depot Co., 169 U. S. 557, 18 
SCt 445, 42 L. ed. 858; Merchants’, 
etc., Nat. Bank v. Pennsylvania, 167 
U. S. 461, 17, SCt 829, 42 Lh. .ed. 236; 
Long Island 


v. Davis, 146 U. 
36 L. ed. 


- ed. 569; Post v. Kendall 
County, 105 U. S. 667, 26 L. ed, 1204; 
Louisiana v. Pilsbury, 105 U. S. 278, 
26 L. ed. 1090; Wade v. Walnut, 105 
U. S. 1, 26 L. ed. 1027; Fairfield v. 


Gallatin County, 100 U. S. 47, 25 L. 
ed. 544; Atlantic, ete, R. Co. v 
Georgia, ©9838), WS. bo) me ome 


185; Memphis, etc., R. Co. v. Gaines, 
ITU, 3S. 469%, 24, dan red. weOoiis 
Henry County v. Nicolay, 95 U. S. 
619, 24 L. ed. 394; Cass County 


. ooo 
tions, same title, page and note number. 


ed. 
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of a state, such construction is regarded as a part 
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of the statute and is as binding upon the federal 


v. Johnson, 95 U. S. 360, 24 L. ed. 
416; Barney v. Keokuk, 94 U. §. 324, 
24 L. ed, 224; Taylor v. Secor, 92 U. 
S. 575, 23 L. ed. 663; Elmwood y. 
Marcy, 92 U. S. 289, 23 Ll. ed. 710; 
Pennsylvania College Cases, 13 Wall. 
190, 20 L. ed. 550; Gut v. Minnesota, 
9 Wall. 35, 19 L. ed. 573; Randall v. 
Brigham, 7 Wall. 523, 19 L. ed. 285; 
Gelpcke v. Dubuque, 1 Wall. 175, 17 
L. ed. 520; Amey v. Allegheny City, 
24 How. 364, 16 L. ed. 614; Webster 
v. Cooper, 14 How. 488, 14 L. ed. 510; 
Nesmith v. Sheldon, 7 How. 812, 12 
L. ed. 925; Luther v. Borden, 7 How. 
1, 12 L. ed. 581; Hamilton Bank v. 
Dudley, 2 Pet. 492, 7 L. ed. 496; 
Calder v. Bull, 3 Dall. 386, 1 L. ed. 
648; Chicago v. S. Obermayer Co., 
268 Fed. 237; U. S. v. Briggs, 266 
Fed. 484; Wight v. Avoyelles Police 
Jury, 264 Fed. 705; Peyton v. Farm- 
er’s Nat. Bank, 261 Fed. 326; U. S. 
v. Cargill, 258 Fed. 458 [rev on other 
grounds 263 Fed. 856 (certiorari dism 
41 SCt 63 mem, 65 L. ed. 130 mem)]; 
Rockaway Pac. Corp. v. Stotesbury, 
255 Fed. 345; Lancaster v. Avoyelles 
Police Jury, 254 Fed. 179; Union Sul- 
phur Co. v. Reed, 249 Fed. 172; Bush 
vy. Branson, 248 Fed. 877, 160 CCA 
387 [rev on other grounds 251 U. S. 
182, 40 SCt 113, 64 L. ed. 215]; Vin- 
cennes Bridge Co. v. Atoka County, 
248 Fed. 93, 160 CCA 233; Nichols v. 
Cleveland, 247 Fed. 731, 159 CCA 589 
[certiorari den 246 U. S. 668 mem, 
38 SCt 336 mem, 62 L, ed. 930 mem]; 
Ex p. Merrill, 245 Fed. 778; Bryan v. 
Louisville, ete., R. Co., 244 Fed. 650, 
157 CCA 98 [writ of error dism and 
certiorari den 246 U. S. 651 mem, 
38 SCt 334 mem, 62 L. ed. 921:mem]; 
Sidey v. Marceline, 237 Fed. 168, 150 
CCA 314; Gardner v. Western Union 
Tel. Co., 231 Fed. 405, 145 CCA 399; 
Hill v. Hill,-231 Fed. 345 [aff 247 
Fed. 778, 159 CCA 636]; Colorado 
Yule Marble Co. v. Collins, 230 Fed. 
78, 144 CCA 376; Mudge v. Black, 224 
Fed. 919, 140 CCA 397 [certiorari den 
239 U. S. 642 mem, 36 SCt 163 mem, 
60 L. ed. 482 mem]; Eaton v. Shia- 
wassee County, 218 Fed. 588, 134 
CCA 316 [certiorari den 239 U. S. 
647, 36 SCt 221, 60 L. ed. 484]; Bab- 
bitt v. Read, 215 Fed. 395 [aff 236 
Fed. 42, 149 CCA 252 (certiorari den 
243 U. S. 648, 87 SCt 475, 61 L. ed. 
945)]; Rail, etc., Coal Co. v. Yaple, 
214 Fed. 273 [aff 236 U. S. 338, 35 
SOs. 859, 59... ed.* 60715 U2. S.;-v. 
Broughton, 213 Fed. 345 [rev on 
other grounds 235 U. S. 138, 35 SCt 
86, 59 L. ed. 162]; Des Moines Water 
Co, v. Des Moines, 206 Fed. 657, 124 
CCA 445; Holly v. McDowell Coal, 
etc., Co., 203 Fed. 668, 122 CCA 64; 
Wind River Lumber Co. v. Frank- 
fort Mar., etc., Ins, Co., 196 Fed. 340, 
116 CCA 160; Ringling v. Hempstead, 
193 Fed. 596, 113 CCA 464; Nielsen 
v. Chicago, etc., R. Co., 187 Fed. 393, 
109 CCA 225; Shaw v. Cleveland, etc., 
R. Co., 173 Fed. 746, 97 CCA 520, 
Sunset Tel., etc, Co. v. Pomona, 172 
Fed. 829, 97 CCA 251 [rev 164 Fed. 
561, and rev on other grounds 224 U. 
S. 330, 32 SCt 477, 56 L. ed. 788]; 
Johnson v, St. Louis, 172 Fed. 31, 96 
CCA 617, 18 AnnCas 949; Western 
Union Tel. Co. v. Julian, 169 Fed. 
166; Continental Securities Co. v. In- 
terborough Rapid Transit Co., 165 
Fed. 945; Pees if Hvans, 100 
Fed. 802, 87 CCA 576; Traer v. i 
ler, 144 Fed. 810, 75 CCA 540; Wes: 
v. Tully, 140 Fed. 899; Ex p. Brown, 
140 Fed, 461; Harrison v. Reming- 
ton Paper Co., 140 Fed. 385, 72 CCA 
405, 3 LRANS 954, 5 AnnCas 314 
[eertiorari den 199 U. S, 607, 26 SCt 
747, 50 Ll. ed. 331]; Hughes v. Pflanz, 
138 Fed. 980,71 CCA 234; Parks Co. v. 
Decatur, 138 Fed. bso 1) eC 
Schurmeier. v. Connecticu . : 
Ins. Co., 137 Fed. 42, 69 CCA 22; Sioux 
Falls v. Farmers’ L. & T. Co. 
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Wed. 721, 69 CCA 878 [app dism 199 
U.S. 601, 26 SCt 748, 50 L. ed. 328]; 
Kkibbe v. Stevenson Iron Min. Co., 136 
Fed. 147, 69 CCA 145; Rees v. Olm- 
sted, 135 Fed. 296, 68 CCA 50; 
People’s Sav. Bank vy. Layman, 134 
Fed. 635; H. F, Michell Co. v. Mat- 
thues, 134 Fed. 493; Knight v. Shel- 
ton, 134 Fed. 423; Kane v. Erie, R. 
Co., 133 Fed. 681, 67 CCA 653, 68 
LRA 788 [rev 128 Wed. 474]; Treat 
v.. Chicago, 180 Fed, 448, 64 CCA 
645; Mohl v. Lamar Canal Co., 128 
Fed. 776; Morenci Copper Co. v. 
Freer, 127 Fed. 199; Williams v. 
Stearns, 7126 ) Fed.:-211; Busch: v. 
Webb, 122 Fed. 655 [app dism 194 
U. S. 640, 24 SCt 857, 48 L. ed. 1162]; 
Flanigan v. Sierra County, 122 Fed. 
24, 58 CCA 340 [rev on other grounds 
196) U.cS.,553,°25 SCt, 314,49 dh. ‘edi 
597]; Pabst Brewing Co. v. Cren- 
shaw, 120 Fed. 144 [aff 198 U. S. 17, 
25 SCt 552, 49 L. ed. 925]; American 
Sugar Refining Co. v. New Orleans, 
119 Fed. 691, 55 CCA 328; Whitmier, 
ete, Col xv,.' Buffalo; > 118) sed ..0/'7.73; 
Beatrice v. Edminson, 117 Fed. 427, 
54 CCA 601; Underground R. Co. v. 
New York,-.116 Fed. 952 [aff 193 U. S. 
416, 24 SCt 494, 48 L. ed. 733]; Union 
Pac. R. Co. v. Alexander, 113 Fed. 
347 [app dism 115 Fed. 1017, 52 CCA 
680]; Estill County v. Embry, 112 
Fed. 882, 50 CCA 573 [aff 144 Fed. 
918, 75 CCA 654 (certiorari den 207 
U. S: 598, 28 SCt 259, 52 L. ed. 355) 1; 
Douglas Co. v, Stone, 110 Fed. 812 
[aff 191 U. S. 557, 24 SCt 843, 48 L. 
ed. 301]; People’s Nat. Bank v. 
Marye, 107 Fed. 570 [mod on other 
grounds 191 U. S. 272, 24 SCt 68, 48 
L. ed. 180]; Chicago, etce., R. Co. v. 
Smyth, 103 Fed. 376; Louisville, etc., 
R. Co. v. Lansford, 102 Fed. 62, 42 
CCA 160; Western Union Tel. Co. v. 
Myatt, 98 Fed. 335; Clark v. Russell, 
97 Fed. 900, 88 CCA 541; Oxford 
v. Union Bank, 96 Fed. 293, 37 CCA 
493; O’Brien v. Wheelock, 95 Fed. 883, 
37 CCA 309 [aff 184 U. 8S. 450, 22 
SCt 354, 46 L, ed. 636]; Liverpool, 
ete., Ins. Co. v. Clunie, 88 Fed. 160; 
Lapp v. Ritter, 88 Fed. 108; Willis 
v. Wyandotte, 86 Fed. 872, 30 CCA 
445; Sutherland-Innes Co. v. Hvart, 
86 Fed. 597, 30 CCA 305; Robert J. 
Boyd Paving, etc., Co. v. Ward, 85 
Fed. 27, 28 CCA 667; McCain v. Des 
Moines, 84 Fed. 726 [aff 174 U. S. 
168, 19 SCt 644, 43 L. ed. 936 (appr 
State v. Des Moines, 96 Iowa 521, 
65 NW 818, 31 LRA 186, 59 AmSR 
381)];°'In re Krug, 79 Fed. 308; Illi- 
nois Cent. R. Co. v.. Ihlenberg, 75 
Fed. 873, 21 CCA 546, 34 LRA 393; 
U. S. v. Board of Liquidation, 75 
Fed. 543, 21 CCA 442; Sanford v. Poe, 
69 Fed. 546, 16 CCA 305, 60 LRA 641 
[aff 165 U. S. 194, 17-SCt 305, 41 L. 
ed. 683]; U. S. v. Stanford, 69 Fed. 
25 [aff 70 Fed. 346, 17 CCA 143 (aff 
161 U. S. 412, 16 SCt 576, 40 Li. ed. 
751)1; Hoyt v. Gleason, 65 Fed. 685; 
Western Union Tel. Co. v. Poe, 64 
Fed. 9; Folsom y. Township Ninety- 
six, 59 Fed. 67; Travelers’ Ins. Co. v. 
Oswego Tp., 59 Fed. 58, 7 CCA 669; 
Pennsylvania R. Co. v. National 
Docks, ete., R. Co., 58 Fed. 929; Fi- 
delity Ins., etc., Co. v. Shenandoah 
Iron Co., 42 Fed. 372; Southern Pac. 
R. Co. v. Orton, 32 Fed. 457; King v. 
Dundee Mortg., etc., Inv. Co., 28 Fed. 
33; Reclamation Dist. No. 108  v. 
Hagar, 4 Fed. 366, 6 Sawy. 567 [aff 
Adee Soe7 01,1 4° SCE 663; 1.28244. led, 
569]; Commercial Nat. Bank v. Tola, 
6 EF. Cas. No, 3,061, 2 Dill. 353; Du- 
bois v. McLean, 7 F. Cas. No. 4,107, 
4 McLean 486; North Bennington 
First Nat. Bank v. Bennington, 
9) Bin Gas No. 4,807,. 16 Blatcht 
58; Gilchrist v. ‘Little Rock, 16 
BP ‘Cas. No. /5,42,)) 1 Dill, . 261; 
Kennedy vy. Indianapolis, 14 #. Cas. 
No. 7,708, 11 Biss. 13 [aff 103 U.S. 
599, 26 UL. ed. 550]; Kimball v. Mo- 


courts as the text of the statutes itself,7? 
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This 


bile County, 14 F. Cas. No. 7,774, 3 
Woods 555; King v. Wilson, 14 F. 
Cas. No, 7,810, 1 Dill 555; Nessmith 
v. Shelden, 18 F. Cas. No. 10,125, 4 
McLean 375. 

Ind.—Harmon y. Bolley, 187 Ind. 
511, 120 NE 338, 2 ALR 609. 

Ky.—Louisville, ete., R. Co. v. Cen- 
tral Stock Yards Co., 97 SW 778, 30 
KyL 18. 

Mo.—kKwilecki v. Holman, 258 Me. 
624, 167 SW 989. 

Nev.—-Forrester v. Southern Pac. 
Co., 36 Nev. 247, 184 P 753, 136 P 
705, 48 LRANS 1. 


S. D.—In re Op. of Judges, 34 S. 
D.. 650, 147 NW 729. ‘ 
Va.—Western Union Tel. Co. v. 


Bowles, 124 Va. 730, 98 SE 645. 

[a] If not in conflict with a fed- 
eral decision a state supreme court 
decision that the removal of an at- 
torney without formal legal process 
does not violate the state constitu- 
tion concludes a federal court. Ran- 
dall v. Brigham, 7 Wall. (U. S.) 523, 
19 Le. ed. 285, 

[b] A finding by a state court as 
to the terms of a statute or of its 
title, on which a pronouncement 
of its unconstitutionality is based, 
is not conclusive or _ controlling 
upon a federal court in an ac- 
tion between other parties. Beatrice 
v. Edminson, 117 Fed. 427, 54 CCA 
601. 

[c] State decision pending appeal. 
—When the circuit court of appeals 
bases its judgment on a state stat- 
ute, and, pending an appeal to the 
supreme court, the court of last re- 
sort of the state declares the stat- 
ute void, as in conflict with the state 
constitution, this later ruling is bind- 
ing on the federal Supreme court, in 
the consideration of the appeal. 
Oakes v. Mase, 165 U. S. 363, 17. SCt 
345, 41 L. ed. 746 [rev 63 Fed. 114, 11 
CEA : 635]. 

[d] Presumptive affirmance of va- 
lidity of statute.—The appointment 
by the supreme court of Iowa of 
district judges to act as a court of 
condemnation to appraise thé value 
of waterworks, under Acts 33d Gen. 
Assem. c 45,as amended by Acts 34th 
Gen, Assem. c 35, was presumptively 
at least an affirmance of the validity 
of the statute, which would be fol- 
lowed by a federal court. Des Moines 
Water Co. v. Des Moines, 206 Fed. 
657, 124 CCA 445 [aff 194 Fed, 557]; 
Kenney v. Supreme Lodge L. O. M., 
252 U. S. 411, 40 SCt 371, 64 L. ed. 
°638 [rev 285 Ill. 188, 120 NE 631, 4 
LRA 964]. 

73. U. S.— Munday v. Wisconsin 
Trust Co., 252 U. S. 499, 40 SCt 365, 
64 L. ed. 684; Farncomb y. Denver, 
252 U. S. 7, 40 SCt 271, 64 L. ed. 424 
[aff 64 Colo. 13, 171 P 66]; Ameri- 
can Mfg. Co. v. St. Louis, 250 U. S. 


459,. 39 SCt 522, ,63 LL. ed. 1084 
[afi 270%, Mo. ~ 405, 926 (SWi402; 
198 SW 1188]; Hancock y. Mus- 


kogee, 250 U. S. 454, 39 SCt 528, 63 
L. ed. 1081 [aff (Okl.) 168 P 445]; 
Louisville, etc., R. Co. v. Western 
Union Tel. Co., 250 U. S. 368, 39 SCt 
518, 63 L. ed, 1032 [aff 233 Fed. 82, 
147 CCA 152 (aff 107 Miss, 625, 65 S 
650)]; La Tourette v, MeMaster, 248 
U. S. 465, 39 SCt 160, 63 L. ed. 362 
[aff 104 S. C. 501, 89'SE 398]; Wells 
v. Nevada, 248 U. S. 165, 39 SCt 62, 
63 L. ed. 190 [aff 38 Nev. 505, 150 P 
836]; Detroit, ete, R. Co. v. Flet- 
cher Paper Co., 248 U. S. 30, 39 SCt 
13, 63 L. ed. 107 [aff 198 Mich. 469, 
164, NW 528]; Orr v. Allen, 245 U. 
$2735), 139) ,SCtx28,) 68. éd..1095 [att 
245 Fed. 486]; International Paper 
Co, v. Massachusetts, 246 U. S. 135, 
38 SCt 292, 62 L. ed. 624, AnnCas 
1918C 617 [rev 228 Mass. 101, 117 
NE 246]; Crew Levick Co. v. Penn- 
Sylvania, 245 U: S. 292, 38 SCt 126, 
(62 L. ed. 295 [rev 256 Pa. 508, 100 
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rule is applied, although the construction given to | the statute by the state court may differ from the 


A 952]; Hendrickson vy. Apperson, 
245 U. S. 105, 38 SCt 44, 62 L. ed. 
178 [aff 288 Fed. 473, 151 CCA 409, 
and foll Hendrickson v. Creager, 245 
U. S: 115, 38 SCt 46, 62 L. ed. 185 
(aff 238 Fed. 473, 151 CCA 409)j; 
Memphis St. R. Co. v. Moore, 248 
Urs: 299, 37 SCt 278,66 led. 733; 
Thomas Cusack Co. v, Chicago, 242 
U. S. 526, 87 SCt 190, 61 L. ed. 472; 
Alder v. Edenborn, 242 U. S. 137, 37 
SCt 38, 61 L. ed. 204; Sim vy. Eden- 
born, 242.0, Si 131, 87 SCt 36; 61 
L. ed. 199; Pacific Live Stock Co, v. 
Lewis, 241 U. S. 440, 36 SCt 637, 60 
L. ed. 1084 [aff 217 Fed. 95]; Sea- 
board Air Line R. Co. v. Kenney, 240 
U. S. 489, 86 SCt 458, 60 L. ed. 762 
[aff 167 N. C. 14, 82 SE 968, AnnCas 
1916E 450]; Northern Pac. R. Co. v. 
Meese, 239 U. S. 614, 36 SCt 223, 60 L. 
ed. 467 [rev 211 Fed. 254, 127 CCA 
622]; Miller v. Strahl, 239 U. S. 426, 
36 SCt 147, 60 L. ed. 364; Hadacheck 
v. Sebastian, 239 U. S. 394, 36 SCt 
143, 60 L. ed. 348; Heim v. McCall, 
239° U. S. 175,. 36 SCt 78, 60 L. edi 
206; Price v. Illinois, 238 U.S. 446, 
35 SCt 892, 59 L. ed. 1400 [aff 257 
Tll. 587, 101 NE 196, AnnCasi914A 
1154]; Milwaukee Electric R., etc., 
Co. v. Wisconsin R. Commn., 238 U. 
S. 174, 35 SCt 820, 59 L. ed. 1254 
[aff 153 Wis. 592, 142 NW 491, LRA 
1915F 744, AnnCasi915A 911]; Col- 
lins v. Johnston, 287 U. S. 502, 35 
SCt 649, 59 L. ed. 1071; New York v. 
Sohmer, 237 U. S. 276, 35 SCt 549, 
59 I. ed. 951 [aff 207 N. Y. 270, 100 
NE 813]; Reinman y. Little Rock, 
ZOOS) Lil, 86 SCt bli! 59) Léa: 
900 [aff 107 Ark. 174, 155 SW 105]; 
Michigan Cent. R. Co. v. Michigan 
R. Commn., 236 U. S. 615, 35 SCt 426, 
59 L, ed.:750 [aff 168 Mich. 230, 132 
NW 1068]; Wadley Southern R. Co. 
v. Georgia, 235 U. S. 651, 35 SCt 214; 
59 L. ed. 405; St. Louis Southwest- 
ern R. Co. v. Arkansas, 235 U. S. 
350,35 SC€t 99, 59 L. ed. 265; U. S. 
v. Reynolds, 235 U. S. 133, 35 SCt 86, 
59 L. ed. 162; Willoughby y. Chicago, 
235 U. S. 45, 35 SCt 23, 59 L. ed, 123 
[dism writ of error 249 Ill. 249, 94 
NE 513]; Keokee Cons. Coke Co, v. 
Taylor, 234 U. S. 224, 34 SCt 856, 
58 L. ed. 1288; Wheeler v. Sohmer, 
233 U. S. 434, 34 SCt 607, 58 L. ed. 
1030; Chicago, ete., R. Co. v. Iowa, 
2383 U. S. 334, 34 SCt 592, 58 L. ed. 
988 [aff 152 Iowa 317, 130 NW 802]; 
Union Lime Co. v. Chicago, etc. R. 
Common We 8. 2105 984 “SCt! 52291 5s 
L. ed. 924; Russell v. Sebastian, 233 
U.S. 195, 34 SCt 517, 58 L. ed. 912, 
AnnCas1914C 1282; Priest vy. Las 
Vegas, 232 U. S. 604, 34 SCt 443, 58 
L. ed. 751 [aff 16 N. M. 692, 120 P 
894]; Atlantic Coast Line R. Co. v, 
Goldsboro, 232 U. S. 548, 34 SCt 364, 
58) ed: 721 [aff 155 N.C. 356, 71 
SE 514]; Baccus v. Louisiana, 232 
U. S. 334, 34 SCt 489, 58 L. ed. 627; 
Mulcrevy v. San Francisco, 231 U. 
S. 669, 34 SCt 260, 58 L. ed. 425; 
Clement Nat. Bank vy. Vermont, 231 
Peisak20) 34 SCt 31,58) bi. ed’: 1472 
Old Colony Trust Co. v. Omaha, 230 
U. S. 100, 33 SCt 967, 57: L. ed. 1410; 
Portland R., etc., Co. v. Oregon R. 
Commn., 229 U. S. 397, 33 SCt 820, 
57 L. ed. 1248; David Lupton’s Sons 
Co. v. Cok ae Club of America, 
220) U.S: oa Oto tlle 6+ Iu) ede 
1177, AnnCasi914A 699; Pomona vy. 
Sunset Tel., etc.) Co., 224 U. S. 330, 
32 SCt 477, 56 L. ed. 788; Standard 
Oil Co. v. Missouri, 224 U. S. 270, 32 
SCt 406, 56 L. ed. 760, AnnCas1913D 
936 (jurisdiction of state court); 
Converse v. Hamilton, 224 U. S. 2438, 
32 SCt 415, 56 L. ed. 749, AnnCas 
1913D 1292; Schodde v. Twin Falls 
Wand, ecte. 4Co:; 224. U0. SS. T07, %32 
SCt 470, 56 L. ed. 686; U. S. Express 
Co. v. Minnesota, 223 U. S. 335, 32 
SC. 2115 560-5. eds. 459: Martin Vv: 
West, 222° U.S. 191, 32 SCt 42, 56 
L. ed. 159, 36 LRANS 592; Lindsley 
v. National Carbonic Gas Co., 220 


UU, S: 16h, 38 SCt 3387,"65 aa. ed. 1369); 
Kentucky Union Co. v. Kentucky, 219 
UL S.140, 8USCti 171,455. edi? 137; 
American Land Co. v. Zeiss, 219 U. 
S: 47,31 SCt 200, 55: LL. ed: 82; Air- 
kansas Southern R. Co. v. Louisiana, 
ete, RaiCo, 218 W.iS. 43lF stSCt 56; 
54 L. ed. 1097; Watson v. Maryland, 
218 U. S. 173, 30 SCt 644, 54 L. ed. 
987; Brown-Forman Co. v. Kentucky, 
217 U. S. 563, 30 SCt 578; 54 L. ed. 


883; Grenada Lumber Co. y. Mis- 
Sissippl;.217 Ul S."4837 30 SCt 536, 
54 L. ed. 826; Boston Chamber of 


Commerce vy. Boston, 217 U. S. 189, 
30 SCt 459, 54 L. ed. 725; Snyder v. 
Rosenbaum, 215 U. S. 261, 30 SCt 
73, 54 L. ed. 186 [aff 18 Okl. 168, 89 
P 222]; Virginia-Carolina Chemical 
Co. v. Kirven, 215 UW) S? 252, 30. SCt 
78, 64 Li. ed! 479 Pfaff 77 S. C.' 493, 


58 SE 424]; Maiorano v. Baltimore, 
GEC IR. CO. ako Use Sues OS n 294 Set 


424, 538 L. ed. 792; Palmer v. Texas, 
212, Us Ss 118, 929 SEt 2310), 53) Le ed: 
435; Rusch v. John Duncan Land, 
ete, Min, Coy 211 sl Si526;929) SCt 
172, 538 L. ed, 312; Ughbanks v: Arm- 
strong, 208 U. S. 481, 28 SCt 372, 52 
L. ed. 582; Elder v. Wood, 208 U. S. 
226, 28 SCt 263, 52 L. ed. 464; Con- 
solidated Rendering Co. v. Vermont, 
207 U. S. 541, 28 SCt 178, 52 L. ed. 
327, 12 AnnCas 658 [aff 80 Vt. 55, 66 
A 790, 11 AnnCas 1069]; Hunter v. 
Pittsburg, 207. U. S. 161, 28 SCt 40, 
52) “ed. Tod sfati i217 Pa. 227, 66 
A 348, 120 AmSR 845]; Sauer v. 
New York, 206 U. S. 586, 27 SCt 686; 
51 L. ed. 1176; Copper Queen Cons. 
Min. Co. v. Territorial Bd. of Equali- 
zation, 206 U. S. 474, 27 SCt 695, 51 
L. ed, 1143; Stone v. Southern IMlli- 
nois, ete., Bridge Co., 206 U. S. 267, 
27 SCt 615, 61 L. ed. 1057; Montana 
v. Rice, 204 U. S. 291, 27 SCt 281, 51 
L. ed. 490 [aff 33 Mont. 365, 83 P 
874]; Bachtel v, Wilson, 204 U. S. 
42, 27 SCt 246, 51 L. ed. 360; Bach- 
tel’ vy.’ Wilson, 204 UU. ‘Si. 86)" 27 
SCt 243, 51 L. ed. 857; Gatewood 
v. North Carolina, 208 U. S. 531, 27 
SCt 167, bf Ls edt! 305« laff 138: N2 CG: 
749, 51 SE 53]; Wicomico County v. 
Bancroft, 203 U. S. 112, 27 SCt 21, 51 
L. ed. 112; Strickley v. Highland Boy 
Gold Min. Co., 200 U. S. 527, 26 SCt 
301, 50 L. ed. 581, 4 AnnCas 1174; 
Armour Packing Co, v. Lacy, 200 U. 
S. 226, 26 SCt 232, 50 Li. ed. 451; 
Mead v. Portland, 200 U. S. 148, 26 
SCt 171, 50 L. ed. 413; Supreme 
Lodge K: P. v. Meyer, 198 U. S. 508) 
25 SCt 754, 49 L. ed. 1146; Southern 
Cotton: Oil Cos ye Texas, 197 “UW. 
134, 25 SCt 383, 49 L. ed. 696; Na- 
tional Cotton Oil Co. v. Texas, 197 
U. S. 115, -25 SCt 379; 49 L. ed. 689; 
Wheeler v. Plumas County, 196 U. 
S. 562, 25 SCt 316, 49 L. ed. 599; 
Flanigan vy. Sierra County, 196 U. §. 
553, 25 SCt 314, 49 L. ed. 597; Smiley 
v. Kansas, 196 U. S. 447, 25 SCt 289, 
49 L. ed. 546 [aff 65 Kan. 240; 69 
P 199, 67 LRA 903]; Hodge v. Mus- 
catine County, 196 U. S. 276, 25 Sct 
237, 49 L. ed. 477; Baltimore Ship- 
building, etc., Dock Co. y. Baltimore, 
195° U.S. 3875, 25 SCt 50, 49 Tt. ed: 
242; National Mut. Bldg., ete., Assoc. 
v. Farnham, 194 U. S. 630, 24 SCt 858, 
48 L. ed. 1158; National Mut, Bldg., 
etc., Assoc. v. Brahan, 193 U. S. 635, 


24 SCt 532, 48 L. ed. 823; Carstairs y. | 


Cochran, 193 U. S. 10, 24 Sct 318, 
48 L. ed. 596; Page v. Edmunds, 187 
U. S. 596, 23 SCt 200, 47 L. ed. 318; 
Manley vy. Park, 187 U. S. 547, 23 
SCt 208, 47 L. ed. 296 [aff 62 Kan. 
553, 64 P 28]; Iowa lL. Ins. Co. vy. 
Lewis, 187 U. S. 335, 28 SCt 126, 47 
L. ed. 204; Security Trust Co. y. 
Black River Nat. Bank, 187 U.S. 211, 
23 SCt 52, 47 L. ed. 147; Knights 
Templars’, ete., Life Indemn. Co. vy, 
Jarman, 187 U. S. 197, 23 SCt 108, 
47 L, ed. 139 [aff 104 Fed. 638, 44 
CCA 93]; Robinson vy. Belt, 187 U. §. 
41, 23 SCt 16, 47 L. ed. 65 [aff 100 
Fed. 718, 40 CCA 664]; Williams v. 


Gaylord, 186 U. S. 157, 22 SCt 798, 
46 L. ed. 1102 [aff 102 Fed. 372, 42 
CCA 401]; Louisville, etc,, R. Co. v. 
Kentucky, 183 U. S. 508, 22 SCt 95, 
46 L. ed. 298; Yazoo, ete., R. Co. v. 
Adams; 09181 U. 48, 580, 21 SCt 729; 
45 L. ed. 1011 [den reh 180 U. S. 1, 
21 SCt 240, 45 L. ed. 395]; Rasmus- 
sen v. Idaho, 181 U. S. 198, 21 SCt 
594, 45-1. ed. 820) [affe Ida. 116559 
P 933, 97 AmSR 234, 52 LRA 78]; 
Wilkes County vy. Coler, 180 U.S. 
506, 21 SCt 458, 45 L. ed. 642; W. W. 
Cargill Co. v. Minnesota, 180 U. S. 
452, 21 SCt 423, 45 L. ed. 619: [aff 
77 Minn, 223, 79 NW 962]; Chesa- 
peake, etc., R. Co. v. Kentucky, 179 
U. S._ 388, 21 SCt 101, 45 L. ed. 244; 
New York L. Ins. Co. vy. Cravens, 178 
U. S, 389, 20 SCt 962, 44 L. ed: 1116 
[aff 148 Mo. 583, 50 SW 519, 71 
AmSR 628, 53 LRA 3805]; Clarke v. 
Clarke, 178 U. S. 186, 20 SCt 873, 44 
L. ed. 1028 [aff 70 Conn. 483, 40 A 
111]; Warburton v. White, 176 U. S. 
484, 20 SCt 404, 44 L. ed. 555 [aff 
18' Wash, 511, 52) P2833) ‘632s 0pole 
lis v. Lake Hrie, etc., R. Co., 175 U. 
S. 348, 20 SCt 1386, 44 L. ed: 192; 
Brown v. New Jersey, 175 U. S. 172, 
20 SCt 77, 44 L. ed. 119; Missouri, 
etc., R. Co. v. McCann, 174 U. S. 580, 
19 SCt 755, 43 L. ed. 1098; Sioux 
City Terminal R., ete., Co. v. Trust 
Co. of North America, 173 U. S. 99, 
19 SCt 341, 48 L. ed. 628; Missouri, 
ete., Trust Co. v. Krumseig, 172 U.S. 
351, 19 SCt 179, 438 L. ed. 474; Wil- 
son v. North Carolina, 169 U. S. 586, 
18 SCt 435, 42 L. ed. 865; Backus v. 
Fort St. Union Depet Co., 169 U. S. 
557, 18 SCt 445, 42 L. ed. 853; Nobles 
v. Georgia, 168 U. S. 398, 18 SC@t 87, 
42 Li. ed. 515 [aff 100 Ga. 554, 28 SBE 
68, 38 LRA: 577]; Merchants’, etc., 
Nat. Bank vy, Pennsylvania, 167 U. S. 
461, 17 SCt 829, 42 L. ed. 236; Wor- 
syth v. Hammond, 166 U. S. 506, 17 
SCt 665, 41 L. ed. 1095; Aberdeen 
First Nat. Bank vy. Chehalis County, 
166 U. S. 440, 17 SCt 629, 41 L. ed. 
1069; Oakes v. Mase, 165 U. S. 363, 
17 SCt 345, 41 L. ed. 746; Sanford v. 
Poe}! 1650. (S194) 27 sSGt 3805, 41 
L. ed. 683 [aff 69 Fed. 546, 16 CCA 
305, 60 LRA 641]; Osborne v. Flor- 
ida, 164° U., S650; 17 S@# 1214) tata 
ed. 586; Noble v. Mitchell, 164 U. S. 
367, 17 SCt 110, 41 L. ed. 472; Fall- 
brook Irr. Dist. v. Bradley, 164 U. 
S. 112, 17 SCt 56, 41 L. ed. 369; Union 
Nat. Bank v. Louisville, ete., R. Co., 
163 U. S. 325, 16 SCt 1039, 41 L. ed. 
177; Illinois Cent. R. Co, vy. Illinois, 
163 U. S. 142, 16 SCt 1096, 41 L. ed. 
107; Winona, etc., Land Co. v. Min- 
nesota, 159 U. S. 526, 16 SCt 83, 40 
L. ed. 247; New York, etc., R. Go. v. 
Pennsylvania, 158 U. S. 431, 15 SCt 
896, 39 L. ed. 1048; Cutler v. Huston, 
158 U. S. 423, 15 SCt 868, 39 L, ed. 
1040; Bardon vy. Land, ete, Impr. 
Cole Us4S. 827) ABNSCE 650, 39 L. 
ed. 719; Ex p. Lockwood, 154 U. Ss. 
116, 14 SCt 1082, 38 L. ed. 929; Met- 
calf v. Watertown, 153 U. S. 671, 14 
SCt 947, 38 L. ed. 861; Moses v. Law- 
rence County Nat. Bank, 149 U. §. 
298, 18 SCt 900, 37 L. ed. 743; Hal- 
linger v. Davis, 146 U. S. 314, 13 SCt 
105, 36 L. ed. 986; Morley vy. Lake 
Shore, etc., R, Co, 146 U. S. 1625/18 
SCt ‘54, 36 L. ed. 925; Miller v. Am- 
mon, 145 U. S. 421, 12 SCt 884, 36 L. 
ed. 759; Hancock v. Louisville, etc., 
R. Co., 145 U. S. 409, 12 Sct 969, 36 
L. ed. 755; McBHlvaine vy. Brush, 142 
U. S. 155, 12 SCt 156, 35 Li, ea OTs 
Cross y. Allen, 141 U. sg. 528, 12 
SCt 67, 35 L. ed. 843; Pullman’s Pal- 
ace-Car Co. vy. Pennsylvania, 141 U. 
Si 28, 11 “SC S76¥ 185.0 leeds 613; 
Leeper v. Texas, 139 U. 8. 462, 11 
SCt 577, 35 L. ed. 225; Etheridge v. 
Sperry, 1389 U. S. 266, 11 SCt 565, 
35 L. ed. 171; Chicago, ete, RmCoLyvs 
Minnesota, 134 U. S, 418, 10 SCt 462, 
33 L. ed. 970; Gormley vy. Clark, 134 
U. S. 338, 10 SCt 554, 33 Ti. ed, 909; 


Bacon v. Northwestern Mut. L. Ins. yg 
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Co., 131 U. S. 258, 9 SCt 787, 33 IL. 
ed. 128; Baldwin v. Kansas, 129 Uy 
S. 52, 9 SCt 198, 32 L. ed. 640; Ger- 
man Sav. Bank vy. Franklin County, 
P4128 U. S. 9526, 9 SCt 159, 32 L. ed. 
519; Bucher v. Cheshire R. Co., 125 
U. S. 555, 8 SCt 974, 31 L. ed. 795; 
Hagar v. Reclamation Dist. No. 108, 
TESOL S. 101.2 42 SCt 663, 28: Lei ed: 
569; Louisiana v. Pilsbury, 105 U. S. 
278, 26 L. ed. 1090; Scipio v. Wright, 
101 U. S. 665, 25 L. ed.. 1037; New 
York v. Weaver, 100 U. S. 539, 25 L. 
ed: 705; Atlantic, etc., R. Co. v. 
Georgia, 98 U. S. 359, 25 L. ed. 185; 
Memphis, ete., R. Co. v. Gaines, 97 
U.S, 697, 24 L. ed. 1091; Lamborn vy. 
Dickinson County, 97 U. S. 181, 24 
L. ed. 926; Meister v. Moore, 96 U. 
S. 76, 24 L. ed. 826; Hall v. De Cuir, 95 
U. S. 485, 24 L. ed. 547; Cass County 
v. Johnston; 95 U.S, 360, 24 L. ed. 


416; Adams v. Nashville, 95 U. S. 
19, 24 L. ed. 369; Lippincott vy. Mit- 
chell, 94. U: S:°-767,. 24 Li. edt 316; 


MOS wi ox. 94 WU S2315, 24 Tu.’ ed. 
192; South Ottawa v. Perkins, 94 U. 
S. 260, 24 L. ed. 154; Hast Oakland 
Tp: v. Skinner, 94 U. S. 255, 24 L. 
ed. 125; Stone v. Wisconsin, 94 U. 
S. 181, 24 L. ed. 102; Peik v. Chicago, 
ete., R. Co., 94 U. 8S. 164, 24 L. ed. 
97; Leavenworth County v. Barnes, 
94 U. S. 70, 24 L. ed: 63; Atlantic, 
ete... Ri Coe v-. Hopkins, 94 U.S: 11, 
24 L. ed. 48; Kibbee v. Ditto, 93 U.S. 
674, 23 L. ed. 1005; Chemung Canal 
Bank v. Lowery, 93 U. S. 72, 23 L. ed. 
806; Taylor v. Secor, 92 U. S. 575, 23 
L. ed. 663; Secombe v. Milwaukee, etc., 
ke ©o,, 28 Wall. “108,.23 I. ed. 67; 
Aicardi v. Alabama, 19 Wall. 635, 22 
L. ed. 215; Carroll County v. U. S., 
18 Wall. 71, 21 L. ed. 771; Walker v. 
Marks, 17 Wall. 648, 21 L. ed. 744; 
Richmond v. Smith, 15 Wall. 429, 
21 L. ed. 200; McGoon v. Scales, 9 
Wel 28. 19. i: cede 9545; U. Sv. 
Gates, 7 Wall. 610; Williamson v. 
Suydam, 6 Wall. 723, 18 L. ed, 967; 
Nichol v. Levy, 5 Wall. 433, 18 L. 
ed. 596; Leffingwell v. Warren, 2 
Black 599, 17 L. ed. 261; Pease v. 
Peck, 18 How. 595, 15 L. ed. 518; Wil- 
liams v. Gibbs, 17 How. 239, 15 L. 
ed. 135; Van Rensselaer v. Kearney, 
11 How. 297, 13 L. ed. 703; Lane v. 
Vick, 3 How. 464, 11 L. ed. 631; Por- 
terfield v. Clark, 2 How. 76, 11 L. ed. 
185; Phale v. Virginia,-8 How. 163, 
12 L. ed. 1030; Harpending v. Re- 
formed Protestant Dutch Church, 16 
Pet. 455, 10 L. ed. 1029; Green v. 
Neal, 6 Pet. 291, 8 L. ed. 402; Hen- 
derson v. Griffin, 5 Pet. 151, 8 L. ed. 
79: U. S: v. Morrison, 4 Pet. 124, 7 
L. ed. 804; Beach v. Viles, 2 Pet. 675, 
7 lL ed. 559; Hamilton Bank v. Dud- 
leys) 2 Pet... 492) 37 La ed. 496; Bell 
vy. Morrison, 1 Pet. 351, 7 L. ed. 
174: Shipp v. Miller, 2 Wheat. 316, 
4 i. ed. 248; Pollard v. Dwight, 4 
Cranch 421, 2 L. ed. 666; In re Bonk, 
268 Fed. 1012; In re Hansen, 268 Fed. 
904; Woodstock Operating Corp. v. 
Young, 268 Fed. 278; Chicago v. Ss. 
Obermayer Co., 268 Fed. 237; Co- 
lonial Trust Co. v. Vale-Oregon Irr. 
Co., 265 Fed. 393; Missouri _v. Fed- 
eral Lead Co., 265 Fed. 305; Wight v. 
Avoyelles Police Jury, 264 Fed. 705; 
Connolly v. Standard Oil Co., 264 
Fed. 383; Bailes v. Advance-Rumley 
Thresher Co., 263 Fed. 676; Lederer 
vy. Northern Trust Co., 262 Fed. 52; 
Frank Lynch Co. v. National City 
Bank, 261 Fed. 480; Peyton v. Farm- 
ers’ Nat. Bank, 261 Fed. 326; Jones 
vy. Chicago, ete., R. Co., 260 Fed. 929; 
‘Turner v. Woodard, 259 Fed. 737, 170 
CCA 537; Stevirmac Oil, etc., Co. v. 
Smith, 259 Fed. 650; Barnett v. Kun- 
kel, 259 Fed. 394, 170 CCA 370;. De- 
troit United R. Co. v. Weintrobe, 259 
Fed. 68; Shapley v. Cohoon, 258 Fed. 
752; U. S. v. Cargill, 258 Fed. 458 
[rev on other grounds 263 Fed. 856 
(certiorari dism 41 SCt 63 mem, 65 
L. ed, 130 mem)]; Hotel Woodward 
Co. v. Ford Motor Co., 258 Fed. 322, 
169 CCA 338; Oklahoma City, v. 
Orthwein, 258 Fed. 190, 169 CCA 258; 
Hayes Wheel Co. Vv. American Dis- 
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tributing Co., 257 Jed. 881, 169 CCA 
31; Young v. Gordon, 257 Fed. 846; 
In‘re F. & D. Co., 256 Fed. 73,.167 
CCA 315; Standard Bitulithic Co. v. 
Curran, 256 Fed. 68, 167 CCA 310; 
Wells v. Brown, 255 Fed. 852, 167 
CCA 180; Westinghouse Electric, etc., 
Co. v. Binghamton R. Co., 255 Fed. 
3878 Lapp dism 257 Fed. 726, 168 CCA 
14]; Rockaway Pac. Corp. v. Stotes- 
bury, 255 Fed. 345; Ramsay v. Crev- 
lin, 254 Fed. 813, 166 CCA 259; Gil- 
lespie v. Riggs, 253 Fed. 943, 165 
CCA 385 [aff 248 Fed. 843]; Grant 
Lumber Co. v. North River Ins. Co., 
253 Fed. 83; Ludlow y. Ludlow, 252 
Fed. 559, 165 CCA 9; Sarpy County 
v. Galvin, 251 Fed. 888, 164 CCA 104; 
Kay County v.  Pollard-Campbell 
Dredging Co., 251 Fed. 249, 163 CCA 
405; National Enameling, etc., Co. v. 
Zirkovics, 251 Fed. 184, 163 CCA 
340; Union Sulphur Co. v. Reed, 249 
Fed. 172; Follansbee Bank vy. Fol- 
lansbee Lumber Co., 248 Fed. 645, 
160 CCA 545; Vincennes Bridge Co. 
v. Atoka County, 248 Fed. 938, 160 
CCA 233; Nichols v. Cleveland, 247 
Fed. 731, 159 CCA 589 [certiorari den 


246 U. S. 668 mem, 88 SCt 336 mem, 


62 L, ed. 9830 mem];Harmon vy. Bar- 
ber, 247: Fed. 1, 159 CCA’ 219, LRA 
1918F 428 [certiorari den 246 U. S. 
666 mem, 38 SCt 335 mem, 62 L. ed. 
929 mem]; Salyer v. Consolidated 
Coal Co., 246 Fed. 794, 159 CCA 96; 
Hebe Co. v. Calvert, 246 Fed. 711; 
Union Stockyards Bank v. Hamilton, 
246 Fed. 580, 158 CCA 556; Southern 
R. Co. v. Unien City Public Works, 
246 Fed. 383, 158 CCA 447; Rialto Irr. 
Dist. v. Chellis, 246 Fed. 308, 159 
CCA 88; Orr v. Allen, 245 Fed. 486 
[aff 248 U. S. 35, 39 SCt 23, 63 L. ed. 
109]; Bryan v. Louisville, etc., R. Co., 
244 Fed. 650, 157 CCA 98 [writ of 
error dism and certiorari den 246 U. 
S. 651 mem, 38 SCt 334 mem, 62 L. 
ed. 921 mem]; Turner v. Ghicago Bd. 
of Trade, 244 Fed. 108, 156 CCA 536 
[certiorari den 245 U. S. 667 mem, 
38 SCt 133 mem, 62 L. ed. 538 mem]; 
Maldonado v. Esteras, 242 Fed. 912, 
155 CCA 500; Puget Mill Co. v. 
Skagit County, 242 Fed. 333; In re 
Seward Dredging Co., 242 Fed. 225, 
155 CCA 65 [certiorari den sub nom. 
Sands v. Estabrook, 245 U. S. 651 
mem, 38 SCt 11 mem, 62 L. ed. 531 
mem]; Bear River Paper, etc., Co. v. 
Petoskey, 241 Fed. 53; Bird v. Rich- 
mond, 240 Fed. 545 [aff 249 U. S. 174, 
39 SCt 186, 63 L. ed. 543]; Nelson v. 
Republic Iron, etc., Co., 240 Fed. 285; 
Waverly Stone, etc., Co. v. Waterloo, 
ete., R. Co., 239 Fed. 561; Emerson- 
Brantingham Impl. Co. v. Lawson, 
237 Fed, 877; Chicago, etc., R. Co. v. 
Lost Nation, 237 Fed. 709; West Penn 
Chemical, ete., Co. v. Prentice, 236 
Fed. 891, 150 CCA 153; Missouri v. 
Angle, 236 Fed. 644, 149 CCA 640; 
Sclarenco v. Chicago Bonding Co., 
236 Fed. 592; Loewe v. Danbury Sav. 
Bank, 236 Fed. 444, 149 CCA 496, 
LRA1917B 938 [aff 242 U. 8. 357, 
37 SCt 172, 61 L, ed. 360]; Babbitt v. 
Read, 236 Fed. 42, 149 CCA 252; 
Pennsylvania R. Co. v. Peddrick, 234 
Fed. 781; Quinette v. Pullman Co., 
233 Fed, 980, 147 CCA 654; In re 
Davidson, 233 Fed. 462; Atlas Port- 
land Cement Co. v. Hagen, 233 Fed. 
24, 147 CCA 94; Ward v. American 
Agricultural Chemical Co., 232 Fed. 
119, 146 CCA 311 [aff 225 Fed. 262]; 
Twin Falls Salmon River Land, etc., 
Co. v. Twin Falls County, 231 Fed. 
769 [mod on other grounds 242 Fed. 
177, 155 CCA 17]; Gardner v. West- 
ern Union Tel. Co., 231 Fed. 405, 145 
CCA 399; Olmsted-Stevenson Co. v.« 
Miller, 231 Fed. 69, 145 CCA 257 [aff 
221 Fed. 690]; In re Israelson, 230 
Fed. 1000; Old Colony Trust Co. v. 
Tacoma, 230 Fed. 389, 144 CCA 531 
[afé 219 Fed. 775]; Colorado Yule 
Marble Co. v. Collins, 280 Fed. 78, 
144 CCA 376; Lauderdale County Vv. 
Kittel, 229 Fed. 593, 148 CCA G5; 
Quinette v. Pullman Co., 229 Fed. 
333, 143 CCA 453; Iowa Portland Ce- 
ment Co. v. Lamandola, 227 Fed. 828, 
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142 CCA 347; Scandinavian-American 
Bank v, Sabin, 227 Fed. 579, 142 CCA 
211; Iowa Tel. Co. v. Keokuk, 226 
Fed. 82; Vagaszki v. Consolidation 
Coal Co., 225 Fed. 9138, 141 CCA 37; 
Irvine v. Baker, 225 Fed. 834; Mel- 
lon v. St, Louis Union Trust Co., 225 
Fed. 693, 140 CCA 567; In re Brad- 
ley, 225 Fed. 307; In re Floyd, 225 
Fed. 262 [aff 232 Fed. 119, 146 CCA 
311]; Mudge v. Black, 224 Fed. 919, 
140 CCA 3897; Fordham v. Hicks, 224 
Fed. 810; In re Georgia Steel Co., 224 
Fed. 517; E. A. Kinsey Co. v. Heck- 
ermann, 224 Fed. 308, 139 CCA 544; 
In re Pacific Electric, ete., Co., 224 
Fed.* 2203" To-L., Smith Co, vir Orr, 
224 Fed, 71, 139 CCA 517; Lowther 
v. Potter, 221 Fed. 881, 137 CCA 451 
[aff 197 Fed. 196]; Kirby v. Louis- 
mann-Capen Co., 221 Fed. 267; In re 
Richheimer, 221 Fed. 16, 1836 CCA 542 


{certiorari den 238 U. S. 624, 35 
SCt 662, 59 L. ed. 1494]; In re 
Crook, 219 Fed. 979; Old Colony 


Trust Co. v. Tacoma, 219 Fed. 775; 
Wilckens v. Wilckens, 217 Fed. 208, 
133 CCA 202 [certiorari den 239 U. 
S. 639, 86 SCt 160, 60 L. ed. 481]; 
In re Heffron Co., 216 Fed. 642; Bab- 
bitt v. Read, 215 Fed. 395 [aff 236 
Fed. 42, 149 CCA 252 (certiorari den 
2438 U. S. 648, 37 SCt 475, 61 L. ed. 
945)]; Stonebraker v. Hunter, 215 
Fed. 67, 131 CCA 875; Louisville, etce., 
R. Co. v. Kentucky R. Commn., 214 
Fed. 465 [aff 235 U. S. 601, 35 SCt 
146, 59 L. ed. 379]; New York L. 
Ins. Co. v. Dunlevy, 214 Fed. 1, 130 
CCA 473 [aff 204 Fed. 670, and aff 
24% U. S. 518, 36 SCt 613, 60 L. ed. 
1140]; Columbia Box Co. v. Saucier, 
213 Fed. 310, 129 CCA 656; Smith v. 
Nelson Land, etc., Co., 212 Fed. 56, 
128 CCA 512 [certiorari den 235 U.S. 
699, 35 SCt 200, 59 L. ed. 431]; Birm- 
ingham Waterworks Co. v. Birming- 
ham, 211 Fed. 497 [aff 213 Fed. 450, 
130 CCA 96]; Loomis v. People’s 
Cons. Co., 211 Fed. 453, 128 CCA 125; 
Lisman v. U. S. Mortgage, etc., Co., 
211 Fed. 413, 128 CCA 85; Triumph 
Electric Co. v. Patterson, 211 Fed. 
244, 127 CCA 612 [aff 201 Fed. 548]; 
In re Farrell, 211 Fed. 212; Truckee 
River General Electric Co. v. Ben- 
ner: 211. Wed. = 955" 027s Cara ber 
Thompson v. Sloss-Sheffield Steel, 
etc., Co., 209 Fed. 840, 126 CCA 564; 
Roberts, etc., Shoe Co, v. Dower, 208 
Fed. 270, 125 CCA 470; Grand Trunk 
Western R. Co. v. Gilpin, 208 Fed. 
126, 125 CCA 278 [certiorari den 231 
U. 8. 751, 34 SCt 321, 58 L. ed. 466]; 
McBride v. Kirkpatrick, 207 Fed. 893 
[aff 282 Fed. 859, 147 CCA 53]; E. H. 
Stanton Co, v. Rochester German Un- 
derwriters’ Agency, 206 Fed. 978; In 
re Manning, 206 Fed. 685; Audas v. 
Highland Land, ete. Co., 205 Fed. 
862, 125 CCA 62; Iowa Cent. R. Co. 
v. Hampton Electric Light, ete., Co., 
204 Fed. 961, 123 CCA 283; Pitts- 
burgh-Buffalo Co. v. Cheko, 204 Fed. 
353, 124,CCA 451 [rev 199 Med. 5251]; 
Holly v. MeDowell Coal, etc., Co., 203 
Fed. 668, 122 CCA 64; Columbia v. 
Chicago Title, ete, Co., 200 Fed. 569, 
119 CCA 49; Bhmen y. Gothenburg, 
200 Fed. 564, 119 CCA 44; U. S. Fi- 
delity, ete. Co. v. Title Guaranty, 
etc., Co., 200 Fed. ,448; Johansen 
Bros. Shoe Co. v, Alles, 197 Fed. 274, 
116 CCA 6386; Sturdivant Bank v. 
Schade, 195 Fed. 188, 115 CCA 140; 
Des Moines Water Co. v. Des Moines, 
194 Fed. 557; Joplin, ete., R. Co. v. 
Payne, 194 Fed. 887, 114 CCA 305; 
In re Huxoll, 193 Fed. 851, 113 CCA 
637; Allen v. Francisco Sugar Co., 
193 Fed. 825, 114 CCA 453; Ringling 
v. Hempstead, 193 Fed. 596, 113 CCA 
464; In re Benedict Tea, etc., Co., 
192 Hed. 1011; Barker v. Eastman, 
192 Fed. 659 [aff 206 Fed. 865, 124 
CCA. .525]; Republic Iron, ete., Co. 
ve) @arltons) 2189) > Med... 12630" InYore 
Scheier, 188 Fed. 744; Nielsen v. Chi- 
cago, ete, R. Co., 187 Fed. 398, 109 
CCA 225;'U. S. Wood Preserving Co. 
v. Sundmaker, 186 Fed. 678, 110 CCA 
224: In re Merrill, 186 Fed. 312, 108 
CCA 390; Waterman v. Canal-Louisi- 
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construction which the federal court, if it were ex- | ercising its own 


ana Bank, etc., Co., 186 Fed. 71, 108 
CCA 188 [certiorari den 220 U.S. 621, 
31 SCt 724, 55 L, ed, 613]; In re Coch- 
ran, 185 Fed. 913; Malloy v. Ameri- 
can Hide, etc., Co., 185 Fed. 776, 107 


CCA 646; Selden v. Illinois Trust, 
etce,, Bank, 184 Fed. 872, 107 CCA 
196; Spinello v. New York, ete. R. 


Co., 183 Fed. 762, 106 CCA 189; Proc- 
tor vy. Williams, 183 Fed. 695, 106 
CCA 45; U. S. Gypsum Co. vy. Sil- 
wienska, 1838 Fed. 688, 106 CCA 38; 
Pennsylvania Steel Co. v. Lakkonen, 
181 Fed. 325, 104 CCA 513; In re 
National Grocer Co., 181 Fed. 33, 104 
CCA 47, 30 LRANS 982; Proctor- 
Gamble Co. v. Warren Cotton Oil Co., 
180 Fed. 543; Com. vy. Maryland Fi- 
delity, etc., Co., 180 Fed. 292; Whit- 
ney v. Whitney El., etc., Co., 180 Fed. 
187 [aff 183 Fed. 678, 106 CCA 28 
(certiorari den 219 U. S. 588, 31 SCt 
472, 55 L. ed. 348)]; Seefeld v. Duf- 
fer, 179 Fed. 214, 103 CCA 382 [cer- 
tiorari den 220 U. S. 616, 31 SCt 720, 
55 L.' ed. 611]; Buffalo Refrigerating 
Mach. Co. v. Penn Heat, etc., Co., 
178 Fed. 696, 102 CCA 196; Gay. v. 
Hudson River Electric Power Co., 
178 Fed. 499; Debitulia v. Lehigh, 
etc., Coal Co., 174 Fed. 886; Shaw 
v. Cleveland, etc., R. Co., 173 Fed. 
746, 97 CCA 520; Sunset Tel., etc., Co, 
v. Pomona, 172 Fed. 829, 97 CCA 251 
[rev on other grounds 224 U. S. 330, 
82 SCt 477, 56 L. ed. 788]; Johnson 
v. St. Louis, 172 Fed. 31, 96 CCA 617, 
18 AnnCas 949; Walker v. Hafer, 170 
Fed. 37,95 CCA 311, 24 LRANS 345; 
In re McCrary, 169 Fed. 485; U. S. v. 
Andersen, 169 Fed. 201; Fulco y. 
Schuylkill Stone Co., 169 Fed. 98, 94 
CCA 498; Joseph Dixon Crucible Co. 
Vera, (167) Bed. 784,93 CCA. 2045 
Welsh v. Barber Asphalt Pay. Co., 
167 Fed.\ 465, 93 CCA 101; Atlantic 
Coast Line R. Co. v. Dunning, 166 Fed. 
850, 94 CCA 128; Swarts v. Christie 
Grain, ete., Co., 166 Fed. 338; Con- 
tinental Securities Co. v. Interbor- 
ough Rapid Transit Co., 165 Fed. 
945; Singer Mfg. Co. v. Adams, 165 
Hed. 877, 91 CCA 461; Gillespie v. 
‘ Coal, ete., Co., 163 Fed. 992, 91 CCA 
494 [certiorari den 214 U. S. 519, 29 
SCt 700, 538 L. ed. 1065]; Converse vy. 
Mears, 162 Fed. 767: Cheatham vy. 
Evans, 160 Fed. 802, 87 CCA 576: In 
re Munger Vehicle Tire Co., 159 Fed. 
901, 87 CCA 81; Hager v. Louisville 
Nat. Banking Co., 159 Fed. 402, 86 
CCA 340; Hager v. American Nat. 
Bank, 159 Fed. 396, 86 CCA 334; New 
York Cent., etc., R. Co. v. Price, 159 
Hed. 330, 86 CCA 502, 16 LRANS 
1103; U. S. v. Andem, 158 Fed. 996; 
Zeiger v. Pennsylvania R. Co., 158 
Fed. 809, 86 CCA 69 [certiorari den 
212 U. S. 575, 29 SCt 684, 53 L. ed. 
657]; San Jose-Los Gatos Interur- 
‘ban R. Co. vy. San Jose R. Co., 156 
Fed. 455, 84 CCA 265, 13 AnnCas 571; 
Seaboard Air Line R. Co. v. Alabama 
R. Commn., 155 Fed. 792; Lyman v. 
Hilliard, 154 Fed. 339, 88 CCA 117 
Lapp. dism 156 Fed. 958]; In re Gilli- 
gan, 152 Fed. 605, 81 CCA 595 [cer- 
tiorari den 206 U. S. 563, 27 sct 
796, 51 L. ed. 1190]; Ramsden vy. 
Knowles, 151 Fed. 718; U. S. Leather 
Co. v. Howell, 151 Fed. 444, 80 CGA 
658, 674; Zeiger v. Pennsylvania R. 
Co., 151 Fed. 348 [aff 158 Fed. 809, 
86 CCA 69 (certiorari den 212 U. S. 
+ 5b,.29 SCt 684, 53... ed. 657)]; In 
re Sullivan, 148 Fed. 815, 78 CCA 
505; In re Wood, 147 Fed. 877; Bal- 
Jlantine v. Yung Wing, 146 Fed. 621; 
Morgan v. Mannington First Nat. 
Bank, 145 Fed. 466, 76 CCA 236; Yar- 
rington v. Delaware, etc, Co., 143 
Fed. 565 [aff 152 Fed. 396, 81 CCA 
522]; Love v. Busch, 142 Fed, 429, 
73 CCA 545; The Winnebago, 141 
Fed. 945, 73 CCA 295 [certiorari den 
200 U. S. 616, 26 SCt 752, 50 L. ed. 
621]; Jacobs v. Glucose Sugar Re- 
fining Co., 140 Fed. 766; Ozark-Rell 
Tel. Co. v. Springfield, 140 Fed. 666; 


v. The Swallow, 22 F. Cas, No. 13,305, ; 


For later cases, developments and changes in the law see cumulative Annotations, 


other grounds 


FEDERAL COURTS 


McGonigale v. Defiance, 140 Fed. 621 
[aff 150 Fed. 689, 80 CCA 425 (cer- 
tiorari den 207 U. S. 585, 28 SCt 254, 
52 L. ed. 352)]; Harrison v. Reming- 
ton Paper Co., 140 Fed. 385, 72 CCA 
405, 3 LRANS 954, 5 AnnCas 314 
[certiorari den 199 U. S. 607, 26 SCt 
747, 50 L. ed. 881]; Tennis Bros, Co. 
v. Wetzel, etc., R. Co., 140 Fed. 193 
[aff 145 Fed. 458, 75 CCA 266, 7 
AnnCas 426]; Hughes v. Pflanz, 138 
Fed. 980, 71 CCA 234; Consumers’ 
Gas Trust Co. v. Quinby, 137 Fed. 
882, 70 CCA 220. [certiorari den 198 
U. S. 585, 25 SCt 803, 49 Li, ed. 1174]; 
Polk v. Mutual Reserve Fund Life 
Assoc., 137 ed. 273; Quinette v. 
Bisso, 136 Fed. 825, 69 CCA 503, 5 
LRANS 303 [certiorari den 199 U. S. 
606, 26 SCt 746, 50 L. ed. 330]; In re 
Grissler, 136 Fed. 754, 69 CCA. 406; 
Sioux Falls v. Farmers’ L., etc., Co., 
136 Fed. 721, 69 CCA 873 [app dism 
199 U. S. 601, 26 SCt 748, 50 L. ed. 
328]; Rogers v. Cincinnati, etc. R. 
Co., 186 Fed. 573, 69 CCA 321; Paine 
v. Germantown Trust Co., 136 Fed. 
527, 69 CCA 308; Rees vy. Olmsted, 
13d Wed. (296 5M 68-5 COAL bOs i aHen Bs 
Michell Co. v. Matthues, 134 Fed. 
493; Yocum y. Parker, 134 Fed. 205, 
67 CCA 227 [aff 180 Fed. 722]; Kane 
v., Erie R. Co., 133 Fed, 681, 67 CCA 
653, 68 LRA 788; Anglo-American 
Land, ete., Co. v. Lombard, 132 Fed. 
721, 68 CCA 89 [certiorari den 196 
U. S. 638, 25 SCt 793, 49 L. ed. 6301; 
Southern R, Co. v. Simpson, 131 Fed. 
705, 65 CCA 563; Lockard yv. Asher 
Lumber Co., 131 Fed. 689, 65 CCA 
517; Whitman vy. Atkinson, 130 Fed. 
759, 65 CCA 185; Treat. v. Chicago, 
130 Fed. 443, 64 CCA 645; York v. 
Washburn, 129 Fed. 564, 64 CCA 132; 
Mohl v. Lamar Canal Co., 128 Fed. 
776; Crosby v. Lehigh Valley R. Co., 
128 Fed. 193; Manhattan L, Ins. Co. 
v. Albro, 127 Fed. 281, 62 GCA 213 
[certiorari den 194 U. S. 633, 24 Sct 
857, 48 L. ed. 1159]; Morenci Copper 
Co. v. Freer, 127 Fed. 199; Western 
Union Tel. Co. v. Sklar, 126 Fed. 295, 
61 CCA 281; Williams v. Stearns, 126 
Fed. 211; International Nav. Co. v. 
Lindstrom, 123 Fed. 475, 60 CCA 649 
[certiorari den 198 U. S. 669, 24 Sct 
852, 48 L. ed. 840]; Pegram v. Ameri- 
can Alkali Co., 122 Fed. 1000 [aff 
125 Fed. 577, 60 CCA 383]; White v. 
Warburton, 122 Fed. 911, 59 CCA 137; 
American Sugar Refining Co. v. New 
Orleans, 119 Fed. 691, 55 CCA 328; 
Albro v. Manhattan L. Ins. Co., 119 
Fed. 629 [aff 127 Fed. 281, 62 CCA 
213 (certiorari den 194 U. S. 633, 24 
SCt 857, 48 L. ed. 1159)]; Under- 
ground R. Co. v. New York City, 116 
Fed. 952 [aff 193 U. S. 416, 24 Sct 
494, 48 L. ed. 733]; In re Stone, 116 
Fed. 35 [aff 120 Fed. 733, 57 CCA 
147]; Parker v. Moore, 115 Fed. 
WWI) SS OCA. 869 [certiorari den 
187_U._S, 644, 23 SCt 844,47 1. ed, 
347]; Union Pac. R. Co. v. Alexan- 
der, 113 Fed. 347 [app dism 115 Fed. 
1017, 52 CCA 6801; Estill County v. 
Embry, 112 Fed. 882, 50 CCA 573 [aff 
144 Fed, 913, 75 CCA 654 (certiorari 
den 207 U.S. 593,28 SCt 259, 52 Tn. 
ed. 355)]; Brown vy. Grundy, 111 
Fed. 15; People’s Nat. Bank v. Marye, 
107 Fed. 570 [mod on other grounds 
191 U. S. 272, 24 SCt 68, 48 L. ed. 
180]; Montgomery v. McDermott, 103 
Fed, 801, 43 CCA 348; Robinson v, 
Belt, 100 Fed. 718, 40 CCA 664 [aff 
LT SU. eS a4 8S “Ser UL Sie SyGtiad Bis 
65]; New York 
hoga County, 


233]; Randle v. 
[aff 110 Fed. 


Corp. Commn., 99 % 
100 Fed. 1003 mem, 
mem]; Rice v. Jerome, 
38 CCA 388; Williams 
Min. Co., 96 Fed. 454 
372, 42 CCA 401 (aff 186 U. g. 157, 


Ne ig 71 


independent judgment, would give 


22 SCt 798, 46 L. ed. 1102)]; O’Brien 
v. Wheelock, 95 Fed. 888, 87 CCA 
309 [aff 184 U. S. 450, 22 SCt 354, 46 
L. ed. 636]; German Ins. Co. v. Man- 
ning, 95 Fed. 597; In re Ott, 95 Fed. 
274; Haley Live-Stock Co. v. Routt 
County, 94 Hed. 297, 86 CCA 350; 
Bullion, ete., Bank v. Hegler, 93 Fed. 
890; In re Stevenson, 93 Fed. 789; 
Rummel y. Butler County, 93 Fed. 
304; Berry v. Northwestern, etc., 
Bank, 93 Fed. 44, 35 CCA 185; Buford 
v. Kerr, 90 Fed. 513, 33 CCA 166; 
Lapp v. Ritter, 88 Fed. 108; U. S: 
v. Hisenbeis, 88 Fed. 4 [aff 112 Fed. 
190, 50 CCA 179]; Willis v. Wyan- 
dotte County, 86 Fed. 872, 30 CCA 
445; Sutherland-Innes Co. v. Evart, 
86 Fed. 597, 30 CCA 305; Seaman vy. 
Northwestern Mut. L. Ins. Co., 86 
Fed. 493, 30 CCA 212;\Seccomb v. 
Wurster, 83 Fed. 856; Henry v. Pitts- 
burgh Clay Mfg. Co., 80 Fed. 485, 
25 CCA 581; Lobenstine v. Union E1. 
R. Co., 80 Fed. 9, 25 CCA 304; Ox- 
ford Nat. Bank y. Whitman, 76 Fed. 
697 [aff 83 Fed. 288, 28 CCA 404 (aff 
176 U. S. 559, 20 SCt_477, 44 L. ed. 
587)]; Andrews v. National Fdy., 
etc., Works, 76 Fed. 166, 22 CCA 110, 
36 LRA 139 [rey on other grounds 
88 Fed. 618, 32 CCA 57]; Westerly 
Waterworks v. Westerly, 75 Fed. 
181; Tefft v. Stern, 74 BNed.-755, 21 
CCA 73; North Carolina v. Gosnell, 
74 Fed. 734; Rice v. Adler-Goldman 
Commn, Co., 71 Fed. 151, 18 CCA 15; 
Phipps v. Harding, 70 Fed. 468, 17 
CCA 208, 30 LRA 513; Lyman v. 
Boston, ete., R. Co., 70 Fed. 409 [app 
dism 170 U_S. 708, 18 SCt 9438, 42 L. 
ed. 1217]; Willard y. Serpell, 62 Fed. 
625; Western Union Tel. Co. v. Cook, 
61 Fed. 624, 9 CCA 680; Lackawanna 
Coal, etc., Co. v. Bates, 56 Fed. 737; 
Sowles v. Witters, 55 Wed. 159 [app 
dism 154.0, S. 517, 14 SCt1158) 
38 L. ed. 1075]; Joseph v. New Al- 
bany Steam Forge, ete., Co., 53 Fed. 
180; Van Gunden y. Virginia Coal, 
etc., Co., 52 Fed. 838, 3 CCA 294; 
People’s Sav. Bank, etc, Co. v. 
Batchelder Egg Case Co., 51 Fed. 
130, 2 CCA 126; New York, ete., 
R. Co. v. Cockeroft, 49 Fed. 3; Flour 
City Nat. Bank vy. Wechselberg, 45 
Fed. 547; Berrian v. Rogers, 43 Fed. 
467; In re Converse, 42 Fed. 217 [aff 
18% U.S.) 2624, 11° SCt weds of cade 
796]; Wolf v. Cook, 40 Fed. 432; 
Beebe v. Louisville, etc, R. Co., 39 
Fed, 481; Tomes v. Barney, 35 Fed, 
112 [app dism 140 U. S. 671, 11 Sct 
1016, 85 L. ed. 596]; Coleman v. Pesh- 
tigo Lumber Co., 30 Fed. 317; Pioneer 
Gold Min. Co. v. Baker, 23 Fed. 258, 
10 Sawy. 5389; Hazard v. Vermont, 
ete., R. Co., 17 Fed. \753; Mooney v. 
Humphrey, 12 Fed. 612, 4 McCrary 
112; Pence v. Cochran, 6 Fed. 269; 
New Hampshire y. Grand Trunk aS 
Co., 3 Fed. 887; Lavin v. Emigrant 
Industrial Sav. Bank, 1 Fed, 641, 18 


Blatehf. 15. 0. Sank wv. Longworth, 
2 EF, Cas. No. 9238, 1 Mclean 35; 
Cleveland, etc, R. Co. v. Franklin 


Canal Co., 5.F. Cas. No, 2,890; Coates 
v. Muse, 5 F. Cas. No. 2,916, 1 Brock. 
529; Davie v. Hatcher, 7 F. Cas. No. 
3,610, 1 Woods 456; Evans y. Pitts- 
burgh, 8 F. Cas. No. 4,568, 2 Pittsb. 
(Pa.) 405; Goodrich y. Chicago, 10 F, 
Cas. No. 5,542, 4 Biss. 18: Goshorn v. 


Alexander, 10 F. Cas. No. 5,630, 2 
Bond 158; Hawes v. Contra Costa 
Water ’.Co., D1ay Cas: INO 6,235, 5 


Sawy. 287; Lehman y. Berdin, 15 F. 
Cas, No. 8,215, 5 Dill. 340; Loring. 
v. Marsh, 15 F. Cas. No. 8,514, 2 
Cliff. 311; Neal v. Green, 17 F. Cas. 
No. 10,065, 1 Mclean 18; Olcott v. 
Fond du Lae County, 18 F. Cas. 
No. 10,479, 2 Biss. 368: Paine v. 
Wright, 18 F. Cas, No. 10,676, 6 Mc- 
Lean 395; Perry Mfg. Co. v. Brown, 
19 FE. Cas.) No. 11,015, 2 Woodb. & 
M. 449; The Princess Alexandra, 19 
FB. Cas. No, 11,430, 8 Ben. 209; Stapp 


Same title, page and note number, 
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thereto;"* although a similar provision of a fed- 
eral statute has been differently construed by the 
federal court;’* or although the statute was adopted 
from another state whose courts construed the stat- 
ute of their state otherwise than as the adopted 
statute was construed by the courts of the state 
which adopted it.7* The decisions of the state courts 


1 Bond 189; Thompson v. Phillips, 
23 F. Cas. No. 18,974, Baldw. 246: 
Van Bokelen vy. Brooklyn City R. 
Co., 28 F. Cas. No. 16,830, 5 Blatchf. 
379; Wick v. The Samuel Strong, 29 
F. Cas. No. 17,607, 6 Mclean 587; 
Woolsey v. Dodge, 30 F. Cas. No. 
18,032, 6 Mclean 142. 

Ga.—Wilson v. State, 138 Ga. 489, 
75 SE 619. 

Ky.—American Tobacco Co. v. 
Com., 115 SW 755; Com. v. Interna- 
tional Harvester Co., 131 Ky. 551, 
115 SW 708, 1833 AmSR 256; Louis- 
ville, etc. R. Co. v. Central Stock 
Yards Co., 97 SW 778, 30 KyL 18. 
faa ars wevy v. Mentz, 23 La. Ann. 

Nev.—Forrester v. Southern Pac. 
Co., 36 Nev.. 247, 184 P 753, 136 P 
705, 48 LRANS 1. 

N. Y.—Tompkins v. Hunter, 149 
Nea ph .n43: ING. 532. 

N. C.—Watters v. Hedgpeth, 172 
N.C. 310, 90 SE 314. 

Porto Rico.—St. Amand vy. St. Jean, 
8 Porto Rico Fed. 437; Simonpietri 
v. Toro, 8 Porto Rico Fed. 394. 

Va.—Western Union Tel. Co. v. 
Bowles, 124 Va. 730, 98 SE 645. 

W. Va.—Clarksburg Electric Light 
Co, v. Clarksburg, 47 W. Va. 739, 35 
SE 994, 50 LRA 142. 

[a] “The reason for this rule is 
that it avoids confusion and disorder, 
and avoids making the claims and 
rights of suitors depend, not upon 
settled law, but upon the contingency 
of litigation respecting them being 
before a state or a federal court. 
Conflicts of this sort are certainly to 
_be avoided, if possible; and this can 
best be done by leaving the courts of 
one sovereignty-within their legiti- 
mate sphere to be independent of 
those of another, each respecting the 
adjudications of the other on sub- 
jects properly within its jurisdic- 
tion.” Union: Pac. R. Co. v. Alex- 
ander, 113 Fed. 347, 350 [app dism 
115 Fed. 1017, 52 CCA 680]. 

[b] Similar statute.—In constru- 
ing a state statute a federal court 
is bound by a decision of the highest 
court of the state, construing a prior 
statute om the same subject which 
would logically and necessarily re- 
quire a Similar construction. Lis- 
man v. Knickerbocker Trust Co., 211 
Fed. 413, 128 CCA 85. To same ef- 
fect Prentiss v. Hisner, 267 Fed. 16. 

[c] Different constructions in dif- 
ferent states.—‘‘So far does this doc- 
trine extend, that when a statute of 
two States, expressed in the same 
terms, is construed differently by the 
highest courts, they are treated by 
us as different laws, each embddy- 
ing the particular construction of its 
own State, and enforced in accord- 
ance with it in all cases arising un- 
der it.” Louisiana v. Pilsbury, 105 
U. S. 278, 294, 26 L. ed. 1090. 

{d] Different decision on subse- 
quent appeal.—A state supreme court 
may render a decision on a _ subse- 
quent appeal different from that on 
a prior appeal where the ground is 
different, and the fact that it has 
so done does not affect its weight 
in a federal court. Oxford v. Union 
Bank, 96 Fed. 293, 37 CCA 493. 

[e] Federal courts lean toward a 
decision that a state statute is penal, 
put it is not conclusive. Perkins v. 
Boston, etec., R. Co., 90 Fed. 321. 

[f] Where no question of con- 

struction is involved, the federal 
courts may determine for themselves 
as to the administration of a state 
statute in a suit between citizens of 
* different states. New England Mortg. 
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a question with 


Security Co. v. Gay, 38 Fed. 636 [app 
dism 145 U. S. 128, 12 SCt 815, 36 L. 
ed. 646]. 

{g] The first direct ruling of the 
supreme court of the state upon a 
particular question involving the 
construction of a state statute will 
be followed by the federal court. 
Andrews v. National Fdy., etc, 
Works, 76 Fed, 166, 22 CCA 110, 36 
LRA 139, 77 Fed. 774, 23 CCA 454, 
36 LRA 153 [rev 68 Fed. 1006]. 

[h] A single decision of the su- 
preme court of a state, construing a 
State statute, becomes the settled 
law of the state, to be followed by 
federal courts, where it has been ac- 
quiesced in for years by the courts 


‘of the state and its legislative de- 


partment. German Ins. Co, v. Man- 
ning, 95 Fed. 597. 

[i] Construction of similar stat- 
utes in pari materia.—In the con- 
struction of a state statute, the fed- 
eral court is governed by the con- 
struction of similar statutes in pari 
materia by the highest courts of the 
state. Debitulia v. Lehigh, ete., Coal 
Co., 174 Fed. 886. 

[ij] Statute not applicable to case. 
—Where, in a suit to restrain a city 
from constructing and _ operating 
waterworks, complainant’s rights 
were acquired under a municipal con- 
tract, and not by virtue of any con- 
stitutional or statutory provision, it 
was immaterial that a decision of the 
highest court of the state construing 
such constitution and statutes to au- 
thorize the city to construct and 
maintain such waterworks. was filed 
pending the suit in the federal court. 
Sioux Falls v. Farmers’ L. & T. Co., 
186 Fed. 721, 69 CCA 373 [rev 131 
Fed. 890, and app dism 199 U. S. 
601, 26 SCt 748, 50 L. ed. 328]. 

[k] A decision resting on the de- 
termination of a question of fact is 
not binding on the federal court 
except as between parties to the 
original suit. Beatrice v. EHdminson, 
117 Fed. 427, 431, 54 CCA 601 (‘‘The 
determination of the issues of fact 
which conditioned the terms and pas- 
sage of a statute, like the finding of 
any other issue of fact, concludes 
no one, either in a state or in a fed- 
eral court, except, the parties to the 
action in which the decision is ren- 
dered and their privies’’). 

[1] Decisions of the state court 
of Maryland since the cession of the 
District of Columbia to the United 
States, giving a construction to state 
statutes different from that prevail- 
ing at that time, cannot control their 
construction by the courts of the 
United States as affecting property 
within the district over which they 
were continued in force by acts of 
congress. Morris v. U. S., 174 U.S. 
196, 19 SCt 649, 48 L. ed. 946. 

Vata SU AUOUISy et Cuiegtt. MICO Av. 
Quinette, 251 Fed. 773, 164 CCA 7; 
Truckee River General Electric Co. 
v. Benner, 211 Fed. 79, 127 CCA 503; 
American Tobacco Co. v. Com., (Ky.) 
115 SW 755; Com, v. International 
Harvester Co., 131 Ky. 554, 115 SW 
7038, 133 AmSR 256. See also cases 
Supra notes 72, 73. 

75. Detroit, etc., R. Co. v. Fletcher 
Paper Co., 248 U. S. 30, 39 SCt 13, 
63 L. ed. 107 [aff 198 Mich, 469, 164 
NW 528]. 

76. Stonebraker v. Hunter, 215 
Fed. 67,131 CCA 375. | 

77. Peters v. Gilchrist, 222 U. S. 
483, 32 SCt 122,: 56 Li, \ed. 278; 
Knights Templar’s, etc., Life Indemn. 
Co. v. Jarman, 187 U. S. 197, 23 SCt 
108, 47 L. ed. 139 [aff 104 Fed. 638, 
44 CCA 93]; Leeper v. Texas, 139 
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are also controlling on the question whether state 
statutes have been duly enacted in accordance with 
the requirements of the state constitution.?7 

The federal courts are entitled to decide for them- 
selves where the case involves a federal ques- 
tion,’* a federal question and contract right,’ or 


respect to the constitution of the 


U. S. 462, 11 SCt 577, 35 L. ed. 225: 
Post v. Kendall County, 105 U. S. 
667, 26 I. ed. 1204; Atlantic, etc, 
R. Co. v. Georgia, 98 U.)S, 359, 25 
L. ed. 185; South Ottawa v. Per- 
kins, 94 U. S. 260, 24 L. ed. 154; 
Stone v. Wisconsin, 94 U. S. 181, 24 
L. ed. 102; Aicardi v. Alabama, 19 
Wall. (U. S.) 685, 22 Tu. ed. 215; Chi- 
cago, ete., R. Co. v. Smyth, i03 Fed. 
376; Stanly County v. Coler, 96 Fed. 
284, 37 CCA 484; Crowther-v. Fi- 
delity Ins., ete., Co., 85 Fed. 41, 29 
— 1; Comstock v. Tracey, 46 Fed. 

78. New York v. Sohmer, 237 
U. S. 276, 35 SCt 549, 59 Li. ed. 951; 
Grannis v. Ordean, 234 U. S. 385, 34 
SCt 779, 58 L. ed. 1363; Wyandotte 
County Gas Co. v. Kansas, 231 U. S. 
622, 34 SCt 226, 58 L. ed. 404; New 
Jersey v. Anderson, 203 U. S. 483, 
27 SCt 187, 51 L. ed. 284: In re 
Floyd, 225 Fed. 262 [aff 232 Fed. 119, 
146 CCA 311]; Wilckens v. Wilckens, 
217 Fed. 208, 133 CCA 202 [certiorari 
den 239 U. S. 689, 36 SCt 160, 60 
L. ed. 481]; Tygart Valley Brewing 
Co. vy. Vilter Mfg. Co., 184 Fed. 845, 
107 CCA 169; U. S. v. Tully, 140 Fed. 
899; Beatrice v. Edminson, 117 Fed. 
427, 54 CCA 601; Central Trust Co. v. 
Citizens’ St. R. Co., 82 Fed. 1 [app 
dism 83 Fed. 529, 27 CCA 580]; Penn- 
sylvania R. Co. v. National Docks, 
ete. R. Co., 51 Fed. 858: Dundee 
Mortg., etc., Co. v. Multnomah County 
School Dist. No. 1, 19 Fed. 359; West- 
ern Union Tel. Co. v. Bowles, 124 Va. 
730, 98 SE 645; Slaght v. Northern 
Pac. R. Co., 39 Wash. 576, 81 P 1062 
[aff, 205 U.S. 122, 27° set 442, 51 
L. ed. 738]; Clarksburg Electric 
Light Co. v. Clarksburg, 47 W. Va. 
739, 35 SE 994, 50 LRA 142. 

Construction of federal constitu- 
om and statutes see infra §§ 186, 
79. New York v. Sohmer, 237 U. S. 
276, 35 SCt 549, 59 Li. ed) 951; Wyan- 
dotte County Gas Co. v. Kansas, 231 
U. S. 622, 34 SCt 226, 58 L. ed. 404; 
Ohio L. Ins., ete., Co. v. Debolt, 16 
How. (U. S.) 416, 14 L. ed. 997; Mis- 
souri v. Angle, 236 Fed. 644, 149 CCA 
640; Adelbert College v. Wabash R. 
Co., 171 Fed. 805, 96 CCA 465, 17 
AnnCas 1204 [certiorari den 215 U. S. 
598, 30 SCt 400, 54 L. ed. 343]; Sun- 
set Tel., etc, Co. v. Pomona, 164 
Fed. 561 [aff 224 U. S. 330, 32 Sct 
477, 56 L. ed. 788]; Hertford County 
v. Tome, 153 Fed. 81, 82 CCA 215; 
Westinghouse Air Brake Co. v. Kan- 
sas City Southern R. Co., 137 Fed. 
26, 71 CCA 1; Morenci Copper Co, y. 
Freer, 127 Fed. 199; Central Trust 
Co. v. Citizens’ St. R. Co., 82 Fed. 
1 [app dism 83 Fed. 529, 27 CCA 580] 
(although a state decision will be 
treated in such a case with consid- 
eration). 

[a] In determining whether a con- 
tract exists which is protected from 
Impairment by the United States 
constitution the federal courts exer- 
cise their independent judgment. 
See infra § 185. 

[b] Contract by state.—The com- 
petency of a state, through its leg- 
islation, to make an alleged contract, 
and the meaning and validity of such 
contract, are matters which the su- 
preme court of the United States, on 
writ of error to a state court, must 
determine for itself by an independ- 
ent judgment, as an exception to the 
general rule that it will accept the 
decisicn of the state supreme court 
on the construction of the state con- 
stitution, although in Aetermining 
the matter it may lean toward the 
interpretation placed thereon by the 
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United States;8° or where following the state de- 
cision would conflict with or impair the efficiency 
of some principle of the United States constitution, 
an act of congress, or a rule of general or com- 
mercial law,®+ or involve a violation of the con- 
stitution, treaties, or statutes of the United States,®? 
although, in determining whether or not a state stat- 
ute violates the federal constitution, the court will 
accept as correct the interpretation which has been 
placed upon such statute by the state court.§? : 
supreme court of the United States has refused, in 
the absence of a controlling decision by the state 
courts, to limit to natural persons the benefits of 
a state statute allowing an attorney’s fee to a 
successful plaintiff in an action against a railroad 


state court. Stearns v. Minnesota, 
W/O ws. 228, 24 SOt 73, mb. Ty: ed. 
162 [rev 72 Minn. 200, 75 NW 210]. 

80. Wagener v. Covington, 251 
Wises W240 SCt 9355 64 sie, edgy i157 
[aff 177 Ky. 385, 197 SW _ 806]; 
American Mfg. Co. v. St. Louis, 250 
U.S. 459, 39 SCt 522, 63 L. ed. 1084 
[aff 270 Mo. 40, 192 SW 402, 198 SW 
1183]; Corn Products Refining Co. v. 
Hddy, 249 U. S. 427, 39 SCt 325, 63 
tiered... 689. fait 99 Kan., '63)) 163, P 
615]; Standard Oil Co. v. Graves, 249 
U. S. 389, 39 SCt 320, 63 L. ed. 662 
[rev 94 Wash. 291, 162 P 558]; Crew 
Levick Co. v. Pennsylvania, 245 U. S. 
292, 38 SCt 126, 62 L. ed. 295 [rev 
Zoo Pa, 508, 100 A952); U. S.0 -v. 
Reynolds, 285 U. S. 138, 35 SCt 86, 59 
L. ed. 162; Metzger Motor Car Co. 
iV, Parrott, 233 U.S. 36, 34 Sct 575, 
58 L. ed. 837; Minnesota v. Barber, 
HeG6eU Sin 335 20 “SCt 862,134" Ih. .ed. 
455; Webb v. Southern R. Co., 248 
Fed. 618, 160 CCA 518 [rev 2385 Fed. 
578, and certiorari den 247 U. §S. 
518, 38 SCt 582, 62 L. ed. 1245]; Vin- 
cennes Bridge Co. v, Atoka County, 
248 Fed. 93, Orrin. 


fappr McCain vy. 
Fed. 726 (aff 174 

19 SCt 644, 43 L. ed. 
936)1]. 


81. Scott v. McNeal, 154 U. S. 34, 
14 SCt 1108, 38 L, ed. 896; Iowa L. & 

. Co. v. Fairweather, 252 Fed. 605: 
Nielsen yv. Chicago, ete., R. Co., 187 
Fed. 398, 109 CCA 225; Johnson v. 
St. Louis, 172 Fed. 31, 96 CCA 617, 
18 AnnCas 949; Continental Securi- 
ties Co. v. Interborough Rapid Tran- 
sit Co., 165 Fed. 945; Sunset Tel., 
etc., Co. v. Pomona, 164 Fed. 561 [aff 
224 U.S. 330, 32 SCt 477, 56 L. ed. 
788], Cheatham v. Evans, 160 Fed. 
802, 87 CCA 576; Kibbe v. Stevenson 
Tron Min. Co.,.1386 Fed. 147, 69 CCA 
145; Union Pac. R. Co. v. Alexander, 
113 Fed. 347 [app dism 115 Fed. 1017, 
52 CCA 680]; Liebman y. San Fran- 
cisco, 24 Fed. 705; Louisville, etce., 
R. Co. v, Central Stock Yards, 97 Sw 
778, 30 KyL 18. , 

“The rule is perfectly well settled 
that in the construction of the con- 
stitution and laws of a state the fed- 
eral court will follow the decisions 
of the highest courts of the state, 
unless they conflict with or impair 
the efficacy of some principle of the 
federal constitution, of a federal 
statute, or a rule of general com- 
mercial law.” Union Pac. R. Co. v. 
Alexander, 113 Fed. 347, 3850 [app 
dism 115 Fed. 1017, 52 CCA 680]. 

82. American Mfg. Co. v. St. 
Louis, 250 U. 8. 459, 89 SCt 522, 63 


Des Moines, 8&4 
toe L:68; 


LC = 
For later cases, developments and changes in the law see cumulative Annotations, 
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time.** 


The 


eral courts.88 


L. ed. 1084 faff 270 Mo. 40, 192 SW 
402, 198 SW .1188]; Citizens’ Sav. 
Bank v. Owensboro, 173 U. S. 636, 19 
SCt 530, 43 L. ed. 840; McCullough v. 
Virginia, 272) US. 102, 197 SCt 134, 
43 L. ed. 382 [rev 90 Va. 597, 19 SE 
114]; The J. E. Rumbell, 148 eas: 
1, 13 SCt 498, 37 L. ed. 345; Michi- 
gan Ins. Bank v. Eldred, 130 U. S. 
693, 9 SCt 690, 32 L. ed. 1080; Chaf- 
fin v. Taylor, 116 U. S. 567, 6 SCt 518, 
29 L. ed. 727; Allen v. Baltimore, 
ete; Rt. Conse WS. side FSCpwoIg5, 
962, 29 L. ed, 200; Chaffin v. Tay- 
lor, 114 U. S. 309, 5 SCt 924, 962, 29 
L, ed. 198; White v. Greenhow, 114 
Us 8293807.) 5 SCE 9235 962,929) bi ved: 
199; Poindexter v. Greenhow, 114 
U. S. 270, 5 SCt $03,.29 I. ed, 185; 
Louisville, ete., R. Co. v. Palmes, 109 
We S244). Bir SCti193, 27a eds 922; 
Wright v, Nagle, i01 U. S. 791, 25 L. 
ed. 921; Butz v. Muscatine, 8 Wall. 
(U. S.) 575, 19 Li. ed. 490: Iowa In. & 
T. Co. v. Fairweather, 252 Fed. 605; 
Knapp v. Bullock Tractor Co., 242 
Fed. 543; East Tennessee Tel. Co. 
v. Frankfort, 190 Fed. 346; Mani- 
towoc Malting Co. v. Fuechtwanger, 
169 Fed. 983 [rev on other grounds 
187 Fed. 713, 109 CCA 461]; Harri- 
son v. Remington Paper Co., 140 Fed. 
385, 72 CCA 405, 3 LRANS 954, 5 Ann 
Cas 314 [certiorari den 199 TJ. S. 607, 
26 SCt 747, 50 L. ed. 3311; Westing- 
house Air Brake Co. v. Kansas City 
Southern R. Co., 137 Fed. 26,71 CCA 
1 [rev 128 Fed. 129, 129 Fed. 455]; 
Kibbe v. Stevenson Iron Min. Co., 
1386 Fed. 147, 69 CCA 145; Morenci 
Copper Co. v. Freer, 127 Fed. H99;5 
Beatrice v. Edminson, 117 Fed. 427, 
54 CCA 601; Pabst Brewing Co. v. 
Terre Haute, 98 Fed. 330; McCain v. 
Des Moines, 84 Fed. 726 [aff 174 U.S. 
168, 19 SCt 644, 43 L, ed, 936, appr 
State v. Des Moines, 96 Iowa 521, 
65 NW 818, 59 AmSR 381, 31 
LRA 186]; John Kyle Steamboat 
ane New Orleans, 13 F. Cas. No. 

[a] Whether a law imposing a 
license is under the police or the tax- 
ing power is not concluded as to the 
federal court by a state decision 
when the validity of the law is 
drawn in question on the ground of 
a conflict with the constitution, etc., 
of the United States. Pabst Brewing 
Co. v. Terre Haute, 98 Fed. 330. 

[b] Where a decision of a state 
court is based on two propositions, 
one of which is violative of the su- 
preme law of the land, but the de- 
cision can be based exclusively on 
the other proposition, it will be fol- 
lowed. Quinette v. Pullman Co., 233 
Fed. 980, °147 CCA 654. 

{[c] Prior state judgment as res 
judicata.—The rule that, in consid- 
ering whether a state law impairs 
the obligation of a contract, state 
decisions construing its laws in de- 
termining the existence of the con- 
tract, ete., are not binding on the 
federal courts does not apply when 
a prior state judgment is set up as 
res judicata. Stone vy, Kentucky 
Bank, 174 U. S. 408, 799, 19 Sct 881, 
43 L. ed. 1187 [aff 88 Fed. 383]. 


a [§ 171 


for loss of, or injury to, freight or killing of stock, 
where the claim was not paid within a certain 
A decision of a state court upholding a 
particular method of administering a state statute 
is not binding on the federal courts if the con- 
stitutionality of the statute as so ‘administered 
was not questioned in, or passed on by, the state 
court.8® Hyven where the situation is such that the 
decisions of a state court are not binding on a 
federal court, such decisions are entitled to great 
respect,®° and they should not be rejected unless 
they can fairly be regarded as ill considered.87 
The construction of a territorial statute by ter- 
ritorial courts will be given great weight by the fed- 


83. New York v. Sohmer, 237 
U. S. 276, 35 SCt 549, 59 L. ed. 951; 
Portland R., ete. Co. v. Oregon R. 
Commn., 229 U. S. 397, 33 SCt 820, 
57 L. ed. 1248; Chicago, ete.; R. Co. 
v. Hackett, 228 U. S. 559, 33 SCt 581, 
57 L. ed. 966; Lindsley v. Natural 
Carbonic Gas Co., 220° U. S. 61, 31 
SCt 837, 55 L. ed. 369. [aff 170 Fed. 
1023]; Jetton v. University of the 
South, 208 U. S. 489, 28 SCt 375, 52 
L. ed. 584; Ughbanks v. Armstrong, 
208 U. ‘S:'481, 28 SCt 372, 52.1. ed, 
582; Gatewood v. North Carolina, 203 
Cus) bole 27 RSC 167, SL Lav eduess 
[aff 138 N. C. 749, 51 SE 53]; New 
York v. Miller, 202 U. S. 584, 26 SCt 
714, 50 L. ed. 1155; Armour Packing 
Cov; ve shacy. 6200s tes 226, 26 SCt 
232, 50 Li. ed. 451; Mead v. Port- 
land, 200 U. S. 148, 26 Sct U7, 50 
L. ed. 413 [aff 45 Or. 1, 76 P 347]; 
Minnesota Iron Co. v. Kline, 199 U. 3. 
593, 26 SCt 159, 50-L. ed.’ 322: South- 
ern Cotton -Oil Co. v. Texas, 197 U. S. 
134, 25 SCt 383, 49 L. ed. 696 [aft 
(Tex. Civ. A.) 72 SW 1135]; National 
Cotton Oil Co. v. Texas, 197 U. Ss. 
115, 25 SCt 379, 49 L. ed, 689 [aft 
(Tex iCiva Ait 72 Sine 615]; Jacobson 
v. Massachusetts, i 


Cargill Co. 
. 452, 21 SCt 
423, 45 L. ed. 619 [aff 77 Minn. 2285 
79 NW 962]; Shaw vy. Cleveland, ete., 
R. Co., 173 Fed. 746, 97 CCA 520, 


84. Missouri, etc., R. Co. v. Cade, 
pe ea S. 678, 34 SCt 678, 58 L. ed. 


85. Johnson y, Wells, 239 U. Ss. 
234, 36 SCt 62, 60 L. ed. 243; Knight 
v. Shelton, 134 Wed. 423. 

86. Jones y. 
27,88 SCt 1112, 


113 Me. 123, 93 A 41]; Kuhn v, Fair. 


mont Coal Co., 179 Fed. 191, 10 
One Va. Fea 
3]; icago R. Co. v. Chi A 
Ill. 190, 126 NB 585. eae 

87. Cudahy Packing Co, v. Min- 
nesota, 246 U. Ss. 450, 38 Sct 373, 62 
ri 827 [aff 129 Minn. 30, 151 NW 


88. De Elzaburu v. Chaves, 239 
U. S. 288, 36 Sct 47, 60 L. ed. 290; 
Arizona y, Copper Queen Cons. Min. 
Co., 233 U. S. 87, 34 SCt 546, 58 L. ed. 
863; Sante Fe Cent. R. Co. v. Fri- 
day, 2382-U..S: 694, 34 SCt 468, 58 
L. ed. 802; Montoya v: Gonzales, 232 
U.S. 375, 34 Sct 418, 58 L. ed, 645: 
Work v. United Globe Mines, 231 
WEES 595, 84 SCt 274, 58 L, ed. 389; 
Pheenix R, Co. y. Landis, 231 U. S. 
578, 34 SCt 179, 58 L,. ed. 377; Straus 
v. Foxworth, 231 U. sg. 162, 84-SCt 
42, 58 Li. ed. 168; 
227. 8. 379, 33 ‘Sct 356,.57 LL, ed. 


558; Clason-v. Matko, 223'U. §. 646, 
588 [aff 12 Ariz. 


32 SCt 392, 56 L. ed. 
213, 100 P 773]; Crary v. Dye, 208 


U...S..5615,, 28 SC 960" bo) ai din bo 
att ie oN 439, i 9 


URANS 1136]; Lewis v. Herrera, 208 
vu. Ss. 309, 28 SCt 412, 52 L. ea 


same title, page and note number. 


Pisani 


Luke v. Smith, - 


(Ariz.) 85 P 245]; Whitmer v._ 


a Ran eT ea eee ee 


§§ 171-173] © 


In construing the statutes of Alaska, transplanted 
from Oregon, the Oregon decisions, unless depart- 
ed from by Alaska judgments, are to be considered 


as local law.®? 
[§ 172] 3. 
nances. 


Construction of Municipal Ordi- 
The decisions of a state court construing 
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be followed by the federal courts. 
[§ 173] 4. Rules of Property. State decisions 
establishing a rule of property will be followed by 


the federal courts when called upon to determine 


ordinances of municipalities within the state should 


El Paso, etc., Co., 201 Fed. 198, 119 
CCA 6387; In re Scheier, 188 Fed. 744. 

89. In re Seward Dredging Co., 
242 Fed. 225, 155 CCA 65 [certiorari 
den sub nom. Sands v. Estabrook, 245 
U. S. 651 mem, 38 SCt 11 mem, 62 
L. ed, 531 mem]. 

90. Schoenfeld v. Seattle, 265 Fed. 
726; Lutz v. New Orleans, 235 Fed. 
978 [aff 237 Fed. 1018, 150 CCA 654]; 


Whitmier, ete. Co. v. Buffalo, 118 
Fed. 773. 
[a] Wlustration,—The construction 


given by the highest state court to 
a municipal ordinance preventing the 
sale of loaves of bread short in 
weight is binding on the federal su- 
preme court when determining, on 
writ of error to a state court, the 
validity of the ordinance under the 
due process of law clause of the fed- 
eral constitution. Schmidinger v. 
Chicago, 226 U. S. 578, 33 SCt 182, 
57 L. ed. 364 [aff 243 Ill. 167, 90 NE 
369, 245 Tll. 317, 92 NE 244]. 

{[b] County ordinance.—The val- 
idity, under the state laws, of an 
ordinance adopted by a _ board of 
county supervisors is settled, so far 
as the federal courts are concerned, 
by a decision of the highest court of 
that state upholding a similar or- 
dinance. Flanigan v. Sierra County, 
£96) OU. Se 5538, 25 SCt 314, 49 L. ed, 
597 [rev 122 Fed. 24, 58 CCA 340, 
and fol! Wheeler v. Plumas County, 
196. WSS. 62, 25 SCt 316, 49 L. ced. 
599 (rev 122 Fed. 1022, 58 CCA 683)]. 

91. Guffey v. Smith, 237 U.S. 101, 
85 SCt 526, 59 L. ed. 856; Nadal v. 
May, 233 U. S. 447, 34 SCt 611, 58 
L. ed. 1040; Messinger v. Anderson, 
995 -U. S..436, 32 SCt 739, 56 L. ed. 
1152 [rev 171 Fed. 785, 96 CCA 445]; 
Francis v. Francis, 203 U. S. 233, 27 
Sct 129, 51 L. ed. 165; Thompson v. 
Fairbanks, 196 U. S. 516, 25 SCt 306, 
49 L. ed. 577; Hibben v. Smith, 191 
U. S. 310, 24 SCt 88, 48 L. ed. 195; 
Howard v. Fleming, 191 U. S. 126, 24 
sct 49, 48 L. ed. 121; Union, etc., 
Bank v. Memphis, 189 U. S. 71, 23 
Sct 604, 47 L. ed. 712; Robinson v. 
Pet Isis tee SCL 16, 27, iv, 
ed. 65; Dooley v. Pease, 180 U. S. 
196. 21 SCE 329, 45.,1, ed. 457 [aft 
88 Fed. 446, 31 CCA 582]; Clarke v. 
Clarke, 178 U. S._ 186, 20 SCt_ 873, 
44 L. ed. 1028; Jellenik v. Huron 
Copper Min. Co., 177 U.S. 1, 20 SCt 
559, 44 L. ed. 647; Warburton v. 
White, 176 U. S. 484, 20 SCt 404, 44 
L. ed. 555 [aff 18 Wash. 511, 52 P 
233, 5321; Hartford F, Ins. Co. v. 
Chicago, etc., R. Co. 175 U. S. 91, 
20 SCt 33, 44 L. ed. 84; Barber v. 
Pittsburgh, etc. R. Co., 166 U. S. 
83, 17 SCt 488, 41 L. ed. 925; Kau- 
kauna Water-Power Co. v. Green 
Bay, etc., Canal Co., 142 U. S. 254, 
12 SCt 173, 35 L. ed. 1004; Hardin v. 

40, Ws) Sey 371; 11; SCt 808, 
ed. 428: Bucher v. Cheshire 
R. Co., 125 U. S. 555, 8 SCt 974, 
31 L. ed. 795; Gibson v. Lyon, 115 
U.S; 489, 6,SCt 129,29 Ll, ed. 440; 
Bendey v. Townsend, 109 U. S. 665, 
2 SCt 482, 29 L. ed. 1065; Taylor v. 
Ypsilanti, 105 U. S. 60, 26 L. ed. 
1008: Bondurant v. Watson, 103 U. S. 
281, 26 L. ed. 447; Orvis v. Powell, 
98 U. S. 176, 25 L. ed. 238; Palmer v. 
Low, 98 U. S. 1, 25 L. ed. 60; Brine v. 
Hartford F. Ins. Co., 96 U. S. 627, 
294 L. ed. 858; Loring v. Marsh, 6 
Wall. (U. S.) 337, 18 L. ed. 802; Con- 
way v. Taylor, 1 Black (U. S.) 603, 
17 L. ed, 191; Suydam v. William- 
son, 24 How. (U. S.) 427, 16 L. ed. 
742: Middleton v. McGrew, 23 How. 
(U. S.) 45, 16 LL. ed. 9403; Fisher v- 
Haldeman, 20 How. (U. S.) 186, 15 
T,. ed. 879; Beauregard vy, New Or- 


leans, 18 How. (U. S.) 497, 15 L. 
ed. 469; Vidal v. Girard, 2 How. 
CUS: 127, AL 1a) edt 2053 Green’ ‘v- 
Neal; 6 Pet. ‘((U. S.)' 291,18 Li. ed. 
402; Hinde v. Vattier, 5 Pet. (U. S.) 
398, 8 L. ed. 168; Waring v. Jackson, 
1 Pet.» (WS) .570,. Ve ed). 2665) -St; 
John v. Chew, 12 Wheat. (U. S.) 153, 
6 L. ed. 583; Daly v. James, 8 Wheat. 
(U.S!) 495, 5 L.. ed: 670; ‘Thatcher 
v. Powell, 6 Wheat. (U. S.) 119, 5 
L. ed. 221; Barnett v. Kunkel, 259 
Fed. 394, 170 CCA 3870; Harlan v. 
Houston, 258 Fed. 611, 170 CCA 65; 
Clow v. Hosier, 258 Fed. 278, 49 App. 
(D, C.) 22; Wells v..Brown, 255 Fed. 
852, 167 CCA 180; Rowe v. Kidd, 249 
Fed. 882 [aff 259 Fed. 127, 170 CCA 
195]; Paterlini v. Memorial Hospital 
‘Assoc., 247 Fed. 639, 159 CCA 49 {aff 
241 Fed. 429, and certiorari den 246 
U. S. 665, 38 SCt 334, 62 L. ed. 929]; 
Kawin v. American Colortype Co., 
243 Fed. 317, 156 CCA 97; Gilman v. 
Lamson Co., 234 Fed. 507, 148 CCA 
273; In re Ricketts, 234 Fed. 285, 
148 CCA 187; Clark-Montana Realty 
Co. v. Butte, ete, Copper Co., 233 
Fed. 547; Highland Park Mfg. Co. 
v. Steele, 232 Fed. 10, 146 CCA 202; 
Ingersoll Engineering, ete. Co. v. 
Crocker, 228 Fed. 844, 143 CCA 242 
[rev 205 Fed. 99]; General Electric 
Co. v. Richardson, 228 Fed. 758. [aff 
233 Fed. 84, 147 CCA 154]; Stearns 
Coal, ete., Co. v. Van Winkle, 221 
Fed. 590, 137 CCA 314; Werthner v. 
Girard Ave. Farmers’ Market Co., 218 
Fed. 364, 134 CCA 172; Holden v. 
Circleville Light, etce., Co. 216 Fed. 
490, 182 CCA 550, AnnCas1916D 443; 

¥ . Wilson, 214 Fed. 630 [aff 
827, 142 CCA 351 (aff 245 
38 SCt 21, 62 L. ed. 128)]; 
. Wilson, 214 Fed. 630 [aff 
. 827, 142 CCA 351 (aff 245 
38 SCt 21, 62 L. ed. 128)]; 
Club v. Robert, 213 Fed. 
645, /130>) CCA. 9\1255 Schofield .>v: 
Baker, 212 Fed. 504 [aff 221 Fed. 
322, 186 CCA 820 (aff 243 U.S. 114, 
37 SCt 338, 61 L. ed. 626)]; Tweeten 
Vv. /Taeoma,,. R., ete. - Co.,,. 210. Fed. 
828, 127 CCA 878; In re Doyle, 205 
Fed. 543 [rev on other grounds 209 
Fed. 1, 126 CCA 143]; The Golden 
Rod, 197 Fed. 830; Barker v. Hast- 
man, 192 Fed. 659 [aff 206 Fed. 865, 
124 CCA 525]; Hood v. McGehee, 189 
Fed. 205 [aff 199 Fed. 989, 117 CCA 
664]; Beckwith v. Clark, 188 Fed. 
171, 110 CCA 207; Fretts v. Shriver, 
181 Fed. 279; Hamilton v. David C. 
Beges Co., 179 Fed. 949; Kuhn v. 
Fairmont Coal Co., 179 Fed. 191, 102 
CCA 457, 66 W. Va. 711 appendix; 
In re Burke, 168 Fed. 994; Farmers’ 
Bank v. Wright, 158 Fed. 841; Cain 
v. Hockensmith Wheel, etc., Co., 157 
Fed. 992; Vener v. Great Northern R. 
Co., 153 Fed. 408 [aff 209 U. S. 24, 
28 SCt 328, 52 L. ed. 666]; Kuhn 
v. Fairmont Coal Co., 152. Fed. 1013 
faff 179 Fed. 191, 102 CCA 457, 66 
W. Va. 711 appendix]; Bethlehem 
Iron Co. v. Hoadley, 152 Fed. 7353 
North Carolina Min. Co. v. Westfeldt, 
15t Fed. 290 [rev on other grounds 
166 Fed. 706, 92 CCA 378 (certiorari 
den 214 U. S. 516, 29 SCt 697, 53 L. 
ed. 1064, app dism 215 U, S. 586, 30 
Sct 404, 54 L. ed. 339)]; Paine vy. 
Willson, 146 Fed. 488, 77 CCA 44; 
Pabst Brewing Co. v. Thorley, 145 
Fed, 117, 76 CCA 87 [certiorari den 
203 U. S. 597, 27 SCt 784, 51 L. ed. 
3331; Traer v. Fowler, 144 Fed, 810, 
75 CCA 540; Southern Pac. Co. v. 
Western Pac. R. Co., 144 Fed. 160 
{rev on other grounds 151 Fed. 376, 
80 CCA 606]; Haggart v. Wilezinski, 
142 Fed. 22, 74 CCA 176; Hubbird v. 
Goin, 137. Ked. 822, 70 CCA 320;,1In 


the state law, if it is possible to do so,®t and the 
ease does not involve questions of right under the 


re Sheet’s Printing, etc. Co., 136 
Fed. 989 [aff 148 Fed. 315, 74 CCA 
453]; Anglo-American Land, etc., Co. 
v. Lombard, 132 Fed. 721, 68 CCA 
89 [certiorari den 196 U. S. 6388, 25 
SCt 793, 49 L. ed. 630]; Dugan v. 
Beckett, 129 Fed. 56, 63 CCA 498; 
Pooler v. U. S., 127 Fed. 519, 62 CCA 
317; Denver v. Porter, 126 Fed. 288, 
61 CCA 168; McPherson yv. Missis- 
sippi Valley Trust Co., 122 Fed. 367, 
58 CCA 455; Parker v. Moore, 115 
Fed. 799, 53 CCA 369 [certiorari den 
187:-U. S. 644, 28 SCt 844, 47 L. ed. 
347]; New York L. Ins. Co. v. Alli- 
son, 107 Fed. 179, 46 CCA 229; Beld- 
ing v. Hebard, 103 Fed. 523, 43 CCA 
296; Rummel vy. Butler County, 93 
Fed. 304; Foster v. Elk Fork Oil, etce., 
Co., 90 Fed. 178, 32 CCA 560; Pella 
Independent Dist. v. Beard, 83 Fed. 
5 [rev on other grounds 88 Fed. 375, 
31 CCA) 1562]; Union “Pac.* R. Co; v. 
Reed, 80 Fed. 234, 25 CCA 389; New 
York Security, etc., Co. v. Lombard 
Inv. Co., 65 Fed. 271 [rev on other 
grounds 74 Fed. 769, 21 CCA 83]; 
Vitrified Pav., ete., Brick Co. v. 
Snead, etc., Iron Works, 56 Fed. 64, 
5 CCA 418; Gray v. Havemeyer, 53 
Fed. 174, 3 CCA 497; Santee River 
Cypress Lumber Co. v. James, 50 
Fed. 360; In re Barry, 42 Fed. 113, 
136 U. S. 597, 34 L. ed. 503 note Lapp 
dism 5 How. 1038, 12 L.. ed. 70]; 
Myrick v. Heard, 31 Fed. 241; Tur- 
ner v. People’s Ferry Co., 21 Fed. 90; 
Edwards v. Davenport, 20 Fed. 756, 4 
McCrary 34; Dike v. Kuhns, 7 F. 
Cas. No. 3,907; Meade v. Beale, 16 #. . 
Cas. No. 9,371, Taney 339; Newman 
v. Keffer, 18 F. Cas. No. 10,177, Brun. 
Coll. Cas. 502; Smith v. Shriver, 22 
EB. Cas. No. 13,108) 3) Wall. Jxr.. 219; 
In re Zug, 30 F. Cas. No. 18,222. 

fa] Decisions of the supreme 
court of Porto Rico that the civil 
code of March 1, 1902, went into ef- 
fect July 1, 1902, will be followed by 
the federal supreme court as a rule 


of property. Nadal v. May, 233 
ye 447, 34 ScCt 611, 58 L.. ed. 


[b] A single decision of a state 
supreme court, applying principles of 
the common law to the solution of a 
question as to the validity of judg- 
ments, does not establish a rule of 
property which is binding upon a 
federal court, in a case where the 
rights of a party claiming property 
under such a judgment became vest- 
ed before the decision was made. 
Ryan v. Staples, 76 Fed. 721, 23 CCA 
541 [aff 62 Fed. 635, and reh den 
78 Fed. 5638, 23 CCA 551]. 

[c] Decision especially local.— 
Where a decision of the highest 
court of a state, although based upon 
the common law, is deemed of an 
application especially local, its au- 
thority in a federal court is almost 
as great as would be given to it if 
it construed a state statute, espe- 
cially if the rule thereby established 
pertains to real property. Perey 
Summer Club v. Astle, 163 Fed. 1, 90 
CCA 527 [{reh den 166 Fed. 1020, 92 
CCA_ 667]. 

{d] An immaterial variance in a 
matter purely of practice within the 
control of the federal court does not 
affect the substantial rights and 
rule of property created by a state 
statute. Connecticut Mut. L. Ins. 
Co. v. Cushman, 108 U. S. 51, 2 SCt 
236, 27 L. ed. 648. 

[e] Decisions not constituting 
rules of property.—Woodward v. De- 
Graffenried, 238 U. S. 284, 35 SCt 764, 
59 L. ed. 1310; Rapple v. Dutton, 226 
Fed. 430, 141 CCA’ 260; Beard v. 
Pella City Independent Dist., 88 Fed. 


840 [25C.J.] 


constitution and laws of the United States,°? or 
questions of general or commercial law.%? This rule 
has been applied with respect to real property % 
and the title thereto; the descent of property ;% 
‘the construction of devises ;°7 the validity, as against 
attachment creditors, of a sale of personal prop- 
erty when the owner remains in possession;®® the 
conclusiveness as to title of one verdict and judg- 
ment in ejectment upon an equitable title; the 
sale and record of title of real estate;! the priority 
of mortgages ;? the nature and extent of the rights 
of mortgagees ;* the construction of deeds;* the con- 
struction of a conveyance of mining property;° the 
validity of a power of sale;® the construction and 
effect of mining leases,’ or of oil® or gas °® leases; 
the validity of oil and gas leases;!° mining rights; 
the applicability of usury laws to building and Joan 
mortgage contracts;'* the liens created by chattel 
mortgages or pledges;1° a claim of estoppel on a 
judgment of dismissal;14 a claim of title based on 
execution sales;1> whether an oral contract for a 
lease of real property for more than a year, not 
complying with the statute of frauds of the state 
where the property is situated, is a nullity or un- 
875, 31 CCA 562; Ryan y. Staples, 76 ;21 SCt 329, 45 L. 
Fed. 721, 23 CCA 541. 446, 31 CCA 582] 


92. Wells v. Brown, 255 Fed. 852, 99. 
167 CCA 180; Beckwith. v. Clark, 188 
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ed. 457 [aff 88 Fed. 13. 


Bryar v. Bryar, 
[aff 90 Fed. 690, 83 CCA 286 (aff 177 


[§ 173 


enforcible only at the election of the parties;1¢ 
whether a chattel mortgage executed by a bank- 
rupt was fraudulent on its face;7 the effect of par- 
ticular language used in a deed, will, or other 
muniment of title, to create a certain estate or con- 
fer certain rights;1* whether an eviction was by 
virtue of the act of the holder of a paramount title 
for whose acts the lessor was liable;!® the effect 
of an express reservation in a deed of a vendor’s 
lien as precluding the vesting of the legal title in 
the purchaser;?° the title acquired by individual 
Indians, under a treaty, to lands therein reserved 
for their use;?1 the implied covenant of a grantee 
of coal underlying certain lands to sustain the sur- 
face;?? the time from which purchasers or encum- 
brancers are affected with notice of the pendency 
of an action relating to real estate;23 the ex- 
istence of title to land by adverse posses- 
sion under color of title;24 whether a writing 
relating to the sale of a vein of coal was an op- 
tion or a contract of sale;25 the loss of the lien 
of an unfiled chattel mortgage where the property 
passes into the hands of a receiver;2¢ the validity as 
against creditors of unrecorded instruments relat- 
In re Sullivan Co., 247 Fed. 
139 [aff 254 Fed. 660, 166 CCA 158]. 


14. Southern Pac. Co. v. Western 
Racy Re UCon) baa. wean 160 [rev on 


78 Fed. 657 


Fed. 171, 110 CCA 207; Paine v. Will- 
son, 146 Fed. 488, 77 CCA 44. 

93. Wells v. Brown, 255 Fed. 852, 
167 CCA 180. 

Questions of general or commercial 
law see infra § 185. 

{ Lehman vy. Gumbel, 236 U. S. 
448, 35 SCt 307, 59 L. ed. 666; Buch- 

“ser v. Buchser, 231 U. S. 157, 34 SCt 
46, 58 L. ed. 166; Rowe v. Kidd, 249 
Fed. 882 [aff 259 Fed. 127, 170 CCA 
195]; Schofield v. Baker, 212 Fed. 
504 [aff 221 Fed. 322, 136 CCA 320 
Cart 243°. iS.) 114537, SCt 333.61 L. 
ed. 626)]; Ehmen’ y. Gothenburg, 200 
Fed. 564, 119 CCA 44, 

95. Rowe v. Kidd, 249 Fed. 882 
[aff 259 Fed. 127, 170 CCA 195]; Bar- 
ker v. Jackson, 2 F. Cas. No. 989, 1 
Paine 559. 

96. Martinez v. Mendez, 256 Fed. 
596, 167 CCA 626; McPherson v. Mis- 
Sissippi Valley Trust Co., 122 Fed. 
367, 58 CCA 455. 

[a] _Local rules and equity prac- 
tice.—Where the laws of a state gov- 
erning the descent of real property 
and constituting rules of property 
conflict with the practice of the fed- 
eral courts in equity, the former 
control; and where there is no con- 
flict, both are in force. Childs v. 
Ferguson, 181 Fed. 795, 104 CCA 305. 
| [b] Right of adopted children.— 
The decision of the Alabama su- 
preme court that children adopted 
according to the laws of foreign 
States are not entitled to take prop- 
erty by descent in Alabama from 
their adopting parents, being a fixed 
rule of property in Alabama, is con- 
clusive on the federal courts in de- 
termining the devolution of property 
in Alabama unless in violation of the 
federal constitution. Hood v. Mc- 
Gehee, 189 Fed. 205 [aff 199 Fed. 989, 
117 CCA 664 (aff 237 U.S. 611, 35 SCt 
718, 59 L, ed. 1144)]. 

97. Pugh v. Frierson, 221 Fed. 
513, 187 CCA 223; Pineland Club ‘v. 
Robert, 213 Fed. 545, 130 CCA 125. 

[a] A single decision of a state 
court on the construction of a par- 
ticular devise is not conclusive on 
a United States court in an action 
between other parties involving the 
same will, but the federal court will 
lean, for the sake of harmony, to an 
agreement with the _ state court. 
Pineland ei ae! Robert, 2138 Fed. 
545, 130 CCA 5 

¢8 Dooley v. Pease, 180 U. S. 126, 


U.S. 649, 20 SCt 794, 44 L. ed. 926)1]. 

1. Abraham v: Casey, 179 U. 8. 
210, 21 SCt 88, 45 L. ed. 156 [aff 51 
La. Ann. 840, 25 S 441]. 

2.. In re Buchner, 202 Fed. 979 
[aff 205 Fed. 454, 123 CCA 522]. 

3. Abraham yv. Casey, 179 U. S. 
210, 21 SCt 88, 45 L. ed. 156 [aff 51 
La. Ann. 840, 25 S 441]; In re Dag- 
well, 263 Fed. 406; In re Brose, 254 
Fed. 664, 166 CCA 162; Garrison v. 
Kurt, 249 Fed. 672, 161 CCA 582; 
In re Sullivan Co., 247 Fed. 139 
[aff 254 Fed. 660, 166 CCA 158]; 
Omaha v. Omaha Water Co., 192 Fed. 
246, 112 CCA 504, 

4. Highland Park Mfg. Co. v. 
Steele, 232 Fed, 10, 146 CCA 202 [aff 
212 Fed. 972], 235 Fed. 465, 149 CCA 
11; Crown Orchard Co. y. Dennis, 220 
Fed. 516 [rev on other grounds 229 
Fed, 652, 144 CCA 62]; Dickson v. 
Wildman, 183 Fed. 398, 105 CCA 618 
[aff 175 Fed. 580]. But see Knox vy. 
Alwood, 228 Fed. 753 (the construc- 
tion of a particular will or deed is a 
general question, upon which a fed- 
eral court is not bound to follow a 
decision of the supreme court of the 
state, as establishing a rule of prop- 
erty). 

5. Hast Central Hureka Min. Co. 
v. Central Eureka Min. Co., 204 U. ¢. 
266, 27 SCt 258, 51 L. ed. 476 [aff 
146 Cal. 147, 79 P 834, 9 LRANS 940]. 

6. Blackshear v. Dothan First Nat. 
Bank, 261 Fed. 601. 

7. Foster v. Elk Fork Oil, 


etc., 
Co., 90 Fed. 178, 32 CCA 560. 


9. Shaffer v. Marks, 241 Fed. 139 
laff 256 Fed. 648, 168 CCA 42]; Dow- 
ney v. Gooch, 240 Fed, 527. 

10. Washburn  y. 


11. Marquette Cement Min. Co. v. 
Oglesby Coal’ Co., 253 Fed. 107 
(where mining rights are granted in 
view of a local rule of the state, such 
rule will be followed by the federal 
courts in construing the grant, 
whether or not it is to be considered 
strictly as a rule of property). 
aya McIlwaine v. Iseley, 96 Fed. 


eset grounds 151 Fed. 376, 80 CCA 

15. Southern Pac. Co. v. Western 
Pac. R. Co., 144 Fed. 160 [rev on 
iat grounds 151 Fed. 376, 80 CCA 
9) . 5 

16. York v. Washburn, 129 Fed. 
564, 64 CCA 132 [aff 118 Fed. 316]. 

17. Dugan v. Beckett, 129 Fed. 56, 
68 CCA 498. To like effect Jones v. 
Excelsior Springs Bank, 201 Mo. A. 
545, 213 SW 892: 

18. Buford v. Kerr, 90 Fed. 518, 
33 CCA 166 [aff 86 Fed. 97]. 

19. Pabst Brewing Co. vy. Thor- 
ley, 145 Fed. 117, 76 CCA 87 [rev 127 
Fed. 439, and certiorari den 203 U. 
S..597, 27 SCt 784, 51. L. ed. 333]. 

20. Oliver v. Clarke, 106 Fed. 402, 
45 CCA 360. 

21. Francis v. Francis, 203 dO sheen SA 
233, 27 SCt 129, 51 Li. ed. 165 [aff 
136 Mich, 288, 99 Nw 14] (decisions 
of the courts of a state respecting 
the title acquired by individual In- 
dians, under the treaty of September 
24, 1819, with the Chippewa Nation, 
to the lands therein reserved for 
their use will not be disturbed by 
the supreme court of the United 
States, where they have become a 
rule of property, and do not clearly 
involve a misinterpretation of the 
words of the treaty). P 

22. Kuhn yv. Fairmont Coal Coy, 
215 U. S. 349, 30 sct 140, 54 L. ed. 
228; Kuhn v. Fairmont Coal Co., 152 
Fed. 1013 [aff 179 Fed. LOD 12 C@A 
457, 66 W. Va. 711 appendix]. 

23. U.S. v. Caleasieu Timber Co., 
236 Fed. 196, 149 CCA 3863: Us Satya 
Chicago, etc., R, Co., 172 Fed. 274. 
But see King y. Davis, 137 Fed. 222 
Laff 157 Fed. 676, 85 CCA 348] (Va. 
Code [1887] § 3566 [Va. Code (1904) 
p 1903], providing that no lis pendens 
Shall bind or affect a bona fide pur- 
chaser of real estate for a valuable 
consideration, without actual notice 
of such lis pendens, unless and until 
a memorandum, etc., is filed in the 
office of the clerk of the court in the 
county where the land lies, has no 


application to federal courts sitting 


in Virginia, such courts having no 
power to enforce the registration of 
such memoranda), 

24. U. S. v. One Lot Land Bain- 
bridge Post Office, 178 Fed. 334. 

25. Fretts v. Shriver, 181 Fed. 279. 

26. Hamilton v. David @ Beges 
Co., 179 Fed. 949. : 


” For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


LS on 


§§ 173-176] _ 


ing to real property ;?’ the validity ?* and construc- 
tion *® of wills; and the rights in a wharf built by 
an owner of shore land into navigable waters as 
an extension of the shore and a part of the real 


estate of the shore owner.®° 
[§ 174] 5. 


of cases.34 
Attorney-general. 


ed from lightly.?5 


Speaker of house of representatives. 
that a speaker of the house of representatives of 
a state declared a proposed amendment to the 


state constitution legally adopted 


of the popular vote of the election at which it was 
submitted is not conclusive, in the absence of any 
constitutional, or even statutory, provision so de- 
claring, and it is open to a federal court, equally 
with a state court, to consider and determine such 


27. Merchants’ Laclede Nat. Bank 
v. Schade, 195 Fed. 199, 115 CCA 151; 
Sturdivant Bank v. Schade, 195 Fed. 
188, 115 CCA 140. 

28. Barker v. Eastman, 192 Fed. 
659 [aff 206 Fed. 865, 124 CCA 525]. 

29. Wells v. Brown, 255 Fed. 852, 
167 CCA 180; Swann v. Austell, 253 
Fed. 807 [reh den 257 Fed. 870, and 
aff 261 Fed. 465]. 

30. The Golden Rod, 197 Fed. 830. 

31. Skaggs v. Kansas City Ter- 
minal R. Co., 233 Fed. 827; James 
Clark Distilling Co. v. Western 
Maryland R. Co., 219 Fed. 333 [aff 
2495 Urns solt.08% SCti180,.61 L.ved. 
326]; Westerlund v. Black Bear Min. 
Co., 203 Fed. 599, 121 CCA 627; U.S. 
Telephone Co. v. Central Union Tel. 
Co., 202 Fed. 66, 122 CCA 86 [aff 
171 Fed. 130]; Freund v. Yaegerman, 
27 Fed. 248. 

[a] The decision of a commission 
appointed under a state constitution 
to aid the supreme court on a ques- 
tion properly presented in a judicial 
proceeding is entitled to the same 
consideration and weight as a de- 


cision of the supreme court. An- 
keney v. Hannon, 147 U. S. 118, 13 
Sct 206, 37 L. ed. 105. 

32. Graham v. Englemann, 263 


Fed. 166; In re F. & D. Co., 256 Fed. 
78, 167 CCA 315; Skaggs v. Kansas 
City Terminal R. Co., 233 Fed. 827; 
James Clark Distilling Co. v. Western 
Maryland R. Co,, 219 Fed. 333 [aff 
942 U, S. 311, 37 SCt 180, 61 L. ed. 
326]; Westerlund v. Black Bear Min. 
Co., 203 Fed. 599, 121 CCA 627; U. 
S. Telephone Co. v. Central Union 
Tel. Co., 202 Fed. 66, 122 CCA 86 
[aff 171 Fed. 130]; Continental Se- 
curities Co. v. Interborough Rapid 
Transit Co., 165 Fed. 945; Federal 
Lead Co. v. Swyers, 161 Fed. 687, 88 
CCA 547; Anglo-American Land, etc., 
Co. v. Lombard, 132 Fed. 721, 68 CCA 
89 [certiorari den 196 U. S. 638, 25 
Sct 793, 49 L. ed. 630]; State Trust 
Co. v. Kansas City, ete. R. Co. 129 
Fed, 455 [rev on other grounds 137 
Fed. 26, 71 CCA 1]; Stryker v. Grand 
County, 77 Fed. 567, 23 CCA 286; 
Freund v. Yaegerman, 27 Fed. 248; 
Patapsco Guano Co. v. Morrison, 18 
F, Cas. No. 10, 792, 2 Woods 395. 

[a] This rule is particularly ap- 
' plicable where the opinions of the 
lower courts are neither unanimous 
nor so numerous and old as to show 
a settled rule. U.S. Telephone Co. 
v. Central Union Tel. Co., 202 Fed. 


Tribunal by Which Decision Ren- 
dered. The federal courts are bound to follow only 
the decisions of state courts of last resort,31 and 
are not bound by the decisions of the lower courts,?? 
even though they are courts of intermediate ap- 
peal,’ although the decisions of courts of inter- 
mediate appeal have been followed in a number 


While a federal court is not 
bound by the opinion of the attorney-general of a 
state construing a state statute, such opinion is 
entitled to great respect and should not be depart- 
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The fact 


on the eanyass 


| 


66, 122 CCA 86 [aff 171 Fed. 130]. 

33. Federal Lead Co. v. Swyers, 
161 Fed. 687, 88 CCA 547; Anglo- 
American Land, etc., Co. v. Lombard, 
132 Fed. 721, 68 CCA 89 [certiorari 
den 196 U. S. 638, 25 SCt 793, 49 L. 
ed. 630] (where it is said that the 
opinions of intermediate appellate 
courts, while entitled to great respect 
and regarded as persuasive author- 
ity, are not controlling upon the fed- 
eral courts, because they do_ not 
settle the law of the state); State 
Trust Co. v. Kansas City, etc. R. 
Co., 129 Fed. 455 [rev on_ other 
grounds 137 Fed. 26, 71 CCA 1]. 

[a] Deniat of appeal to court of 
last resort.—A federal court sitting 
in New York is not bound to follow 
decisions of the appellate division 
of the supreme court construing a 
state statute, because leave to appeal 
to the court of appeals was refused. 
and leave to prosecute actions was 
denied. Continental Securities Co. v. 
Interborough Rapid Transit Co., 166 


Fed. 945 
34. Secomb v. Wurster, 83 Fed. 
856; Hay v. Alexandria, etc., R. Co. 


20 Fed, 15; Baton v. St. Louis Shak- 
spear Min., etc.,. Co., 7 Fed. 139, 2 
McCrary 362. i 

[a] Zllustration.— Where a deci- 
sion of the appellate court of In- 
diana was not plainly in conflict with 
the decisions of the supreme court 
of the state, it was the duty of a 
federal court sitting in such state in 
applving the state law to follow such 
decision. In re Gilligan, 152 Fed. 
605, 81 CCA 595 [certiorari den 206 
U. S. 568, 27 SCt 796, 51 L. ed. 1190]. 

35. Standard Computing Scale Co. 
v. Farrell, 242 Fed. 87 [aff 249 U. S. 
571, 39 SCt 380, 63 L. ed. 780}. 

36. Knight v. Shelton, 134 Fed. 
423. 
37. Knight v. Shelton, 134 Fed. 
423: Southern R. Co. v. Simpson, 131 
Fed. 705, 65 CCA 563. 

[a] State decisions not constru- 
ing the particular statute in contro- 
versy are not binding on the federal 
court. Lyman vy. Hilliard, 154 Fed. 
S89mSsnCCA) A117, 

[b] Opinion of one judge.—Where 
the highest court of a state is com- 
posed of a number of judges, a con- 
struction placed upon a statute by 
the opinion of one judge which is not 
concurred in by a majority is not 
binding, but leaves the question to 
be determined independently by a 
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question when it incidentally arises in a case prop- 
erly brought in such court under the laws of the 
United States, and which cannot be disposed of 
without the determination of such question.*¢ 

6. Actual Decision Necessary. In or- 
der to bring a case within the rule that the decisions 
of state courts must be followed in the federal 
courts, there must have been an actual decision,3” 
and the federal courts are not required to follow 
mere dicta,?> or to adopt a construction of a state 
constitution or statute based on mere implication 
from the language of a judicial opinion.*® 
tiori the existence of a state rule in conflict with 
the unambiguous terms of a state statute will not 
be assumed merely on the ground that in certain 
cases wherein the proposition was not discussed 
the judgments rendered could not have been ren- 
dered unless such a rule existed.*° 
was prosecuted in the state court and failed other- 
wise than on the merits, a new action may be 
maintained in a federal court.*! 
judgment or decree has been regarded as binding 
on the federal courts within the state.4? 

An advisory opinion rendered by the judges of a 
state court of last resort pursuant to a request of 
the governor is not binding on a federal court.** 

{[§ 176] 7. Scope and Nature of Decisions. The 


A for- 


Where an action 


A decision without 


federal court. San Jose-Los Gatos 
Interurban R. Co. v. San Jose R. Co., 
me Fed. 455, 84 CCA 265, 13 AnnCas 
[c] Decision must have rested 
upon statute construed. — The rule 
that a settled construction of a state 
statute by the highest court of the 
state is binding upon and will be fol- 
lowed by the federal courts implies 
that the state decision must have 
been one based alone upon the stat- 
ute construed and which. did not in- 
volve extraneous conditions, Adel- 
bert College v. Wabash R. Co., 171 
Fed. 805, 96 CCA 465, 17 AnnCas 1204 
[certiorari den 215 U. S. 598, 30 SCt 
400, 54 L. ed. 348]. 

38. Carroll v. Carroll, 16 How. (U. 
S.) 275, 14 L. ed. 936; Graham vy. 
Englemann, 263 Fed, 166; In re Sulli- 
van, 148 Fed. 815, 78 CCA 505; Knight 
v. Shelton, 184 Fed 428; Southern R. 
Co. v. Simpson, 131 Fed. 705, 65 CCA 
563; Wiemer v. Louisville Water Co., 
130 Fed 251; Lockhart v. Asher Lum- 
ber Co., 123 Fed. 480 [rev on other 
grounds 131 Fed. 689, 65 CCA 517]; 
Matz v. Chicago, ete, R. Co., 85 
Fed. 180; Opinion of Judges, 34 S. 
D. 650, 147 NW 729. 

[a] Dictum entitled to weight.— 
The opinion of a state court upon 
the construction of a statute of the 
state is entitled to great weight in 
the federal courts, even though the 
question considered was not directly 
in judgment. Oxford Nat. Bank -v. 
Whitman, 76 Fed. 697 [aff 83 Fed. 
288, 28 CCA 404 (aff 176 U. S. 559, 20 
SCt 477, 44 L. ed. 587)]. | 

Dicta as precedents. generally see 
Courts § 344, 

Effect of dicta as unsettling rule 
see infra § 177. 

39. Graham v. Englemann, 263 
Fed. 166; Southern R. Co. v. Simp- 
son, 131 Fed. 705, 65 CCA 563; Cesar 
v. Capell, 88 Fed. 403. 

40. Central Iron, etc., Co. v. Ha- 
macher, 248 Fed. 50, 160 CCA 190. 

41. Harrison v. Remington Paper 
Co., 140 Fed. 885, 72 CCA 405, 3 
LRANS 954, 5 AnnCas 314 [certiorari 
den 199 U. S. 607, 26 SCt 747, 50 


Franklin Canal Co, 5 F. 
34 S. D. 
650, 147 NW 729. 


L. ed, 331]. 
42. Cleveland, etc, R. Co. v. 
Cas. No. 
2,890. 
43. Opinion of Judges, 
“It is clear to us that the duty 
of the federal courts to follow the 
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decisions of a state court cannot be given, in the 
federal courts, any greater force than is accorded 
to them in the state where they were rendered.** 
It follows that the question whether or not a state 
decision is binding on a federal court must be de- 
termined according to whether or not the scope and 
nature of the decision is such that it constitutes 
a binding precedent in the state.4® It has been in- 
timated that a federal court is not bound by a de- 
cision of a state court on a point which was im- 
material to a decision of the question then before 
the state court.4¢ But a decision of the highest 
court of a state, construing its prior decisions, 
should be accepted by a federal court.47 

{[§ 177] 8. Inconsistent Decisions. The courts 
of the United States will follow the latest settled 
adjudications of the highest state court rather than 
the earlier ones, where there is any inconsistency 
between them,*® except in cases where rights have 
been acquired on the faith of the former decisions.*9 
If, however, the later state decision is under an 
amended statute radically departing from the prior 
one, the rule does not apply that federal courts 
will, in ease of conflicting state decisions, follow 
the earlier one as to rights aceruing thereunder.®° 
The federal courts are not necessarily bound to 
follow state decisions of an unsettled character, or 
adjudications which are but oscillations in the 


decision of a state court in matters 
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'® 
[$§ 176-177 


course of such judicial settlement, nor will they 
follow inconsistent state. decisions at the sacrifice 
of justice and law.®! If a state decision is rendered 
after the argument and before the decision in a 
federal court and appears to be in plain conflict with 
the weight of authority and distinctly inconsistent 
with previous decisions in the state the circuit court 
of appeals is not bound to yield its own opinion 
thereto.°? Nor need the federal court follow a state 
decision declaring a state law unconstitutional, 
where such decision is opposed to repeated deci- 
sions on other laws involving the same principle 
and to the unanimous decisions of courts of other 
states in analogous cases.5* 

Decisions of court and commission. Where con- 
flicting decisions construing a state statute have 
been rendered by the highest court of a state and 
a commission created by law to assist such court, a 
federal court will follow the construction adopted 
by the permanent court.5* 

Decisions of state and territorial courts. Where 
a territory has been admitted as a state, a decision 
of the state court will be followed in preference 
to a decision of the territorial court.5® 

Practice inconsistent with decisions. When a state 
court of last resort has uniformly held, in all cases 
where the question was raised, that-a certain equi- 
table action will not lie without a showing of in- 


pertaining to the construction of a 
State constitution does not compre- 
hend advisory opinions of Judges 
which do not have the force of ju- 
dicial decisions. An opinion in this 
case if given to us would have no 
more binding effect upon the federal 
courts than the opinion of any five 
South Dakota lawyers of repute.” 
Opinion of Judges, 34 S. D. 650, 655, 
147 NW 729. 

Advisory opinions as precedents 
generally see Courts § 368. 

44, Wright v. Georgia R., ete: Co:, 
216 U. S. 420, 30 SCt 242, 54 L. ed. 
544; Covington v. First Nat. Bank, 
age U. S. 100, 25 SCt 562, 49 L. ed. 


{a]| Mlustration.A judgment of 
a state court sustaining the exemp- 
tion claimed by a bank, under its 
charter, from municipal taxation on 
its capital stock, which, under the 
local law of the state, is only res 
judicata, in respect to the identical 
taxes litigated in the suit, can be 
accorded no greater efficacy in the 
federal courts. Union, ete, Bank v. 
City of Memphis, 189 U. S. 71, 23 
SCt 604, 47 L. ed. 712 [rev 111 Fed. 
561, 49 CCA 455]. 

45. Previous decisions as con- 
trolling or as precedents generally 
see Courts §§ 304-359. 

46. Swann v. Austell, 253 Fed. 807 
[aff 261 Fed. 465]. 

47. U.S. v. Cargill, 258 Fed. 458 
[rev on other grounds 263 Fed. 856]. 

48. Sioux Remedy Co. v. Cope, 235 
Un S27. 197,-35) SCt 57, 59 L, ed: 193; 
St. Louis, ete, R. Co. v. Quinette, 
251 Wed. 773, 164 CCA 7; In re Floyd, 
225 Fed. 262 [aff 282 Wed. 119, 146 
CCA 311], 

[a] The latest construction of a 
statute by the state courts will be 
followed. Virginia, ete., Coal Co. v. 
Charles, 254 Fed. 379, 165 CCA 599 
[writ of error dism 252 U. S, 569, 
40 SCt 345, 64 L. ed. 720]. 

49. See infra § 179. 

50. Jones v. Great Southern Fire- 
proof Hotel Co., 79 Fed. 477 [rev on 
other grounds 86 Fed. 370, 177 U. 
S. 449, 20 SCt 690, 44 L. ed, 482]. 

51. Missouri, etc., R. Co. v. Cade, 
233 U. S. 642, 34 SCt 678, 58 L. ed. 
1135; Wilkes County v. Coler, 180 
U. S. 506, 21 SCt 458, 45 L. ed. 642; 


Wade v. Travis County, 174 U. S. 499, 
19 SCt 715, 48 L. ed. 1060 [rev 81 
Fed. 742, 26 CCA 589]; Folsom v. 
Abbeville County Tp. Ninety-Six, 159 
U. S. 611, 16 SCt 174, 40 L. ed. 278; 
Stutsman County v. Wallace, 142 U. 
S. 293, 12 SCt 227, 35 L. ed. 1018; 
Pleasant Tp. v. 4A§tna L. Ins, Co., 138 
U.S. 67, 11 SCt 215, 34 Li. ed: 864; 
Enfield _v. Jordan, 119 U. S. 680, 7 
SCt 358, 30 L. ed. 528; Confarr v. 
Santa Anna, 116 U. S. 366, 6 SCt 418, 
29 Li. ed. 636; Anderson v. Santa 
Anna, 116. U. S. 356, 6 SCt 413, 29 
L. ed. 633; Douglass v. Pike County, 
LOE T UIS. 1677, 269 Te edi 968))) Lee 
County v. Rogers, 7 Wall. (Us St) 
181, 19 L. ed. 160; Marshall County 
v. Schenck, 5 Wall. (U. S.) 772, 18 
L. ed, 556; Gelpcke v. Dubuque, 1 
Wall. (UW. S.) 175, 17 Ti. ed. 520; Lef- 
fingwell v. Warren, 2 Black (U. S.) 
599, 17 L. ed. 261; Morgan v. Cur- 
tenius, 20 How. (U. S.) 1, 15 L. ed. 
823; Scott v. Sandford, 19 How. (U. 
S.) 393, 15 L. ed. 691; Toby v. Scran- 
ton _R. Co., 245 Fed. 365; Dernberger 
v. Baltimore, ete., R, Co., 242 Fed. 
21, 155 CCA 551 [aff 234 Bed. 405]; 
Kardo Co. v. Adams, 281 Fed. 950, 
146 CCA 146 [rev 222 Fed. 967]; 
In re Israelson, 230 Fed. 1000; In re 
Floyd, 225 Fed. 262 [aff 232 Fed. 119, 
146 CCA 311]; John Deere Plow Co. 
v. Mowry, 222 Fed. 1, 137 CCA 539; 
Northrop v. Columbian Lumber Co., 
186 Fed. 770, 108 CCA 640; Gay v. 
Hudson River Electric Power Co., 
178 Fed. 499; Forest Products Co. 
v. Russell, 161 Fed. 1004 [rev on 
other grounds 173 Fed. 1019 mem, 97 
CCA 666 mem]; Yocum vy. Parker, 
134 Fed. 205, 67 CCA 227; Henderson 
County v. Travelers’ Ins Cox) 128 
Fed: 817, 63 CCA 467; American 
Sugar Refining Co. v. New Orleans, 
119 Fed 691, 55 CCA 328; Stanly 
County v. Coler, 96 Fed. 284, 37 CCA 
484 [rev 89 Fed. 257]; Loeb v. Co- 
lumbia Tp., 91 Fed, 37 [rev on other 
grounds 179 U. S. 472, 21 SCt 174, 
45 L. ed. 280]; National Fdy., ete., 
Works v. Oconto Water Co., 68 Fed. 
1006 [rev on other grounds 76 Fed. 
166, 22 CCA 110, 36 LRA 139, 88 
Fed. 613, 82 CCA 57]; Chisholm vy, 
Caines, 67 Fed. 285; In re Copen- 
haver, 54 Fed. 660; Southern PACMR: 
Co. v. Orton, 32 Fed. 457; Dike v. 
Kuhns, 7 F. Cas. No. 3,907; Mitchell 


v. Lippincott, 17 F. Cas. No. 9,665, 
2 Woods 467 [aff 94 U. S. 767, 24 L. 
ed. 315]; King v. Wilson, 14 F. Cas. 
No. 7,810, 1 Dill. 555; Smith v. 
Shriver, 22 F. Cas. No. 13,108, 3 Wall. 
Jr. 219; Mitchell, v. Lippincott, 17 
F. Cas. No. 9,665, 2 Woods 467 [aft 
94) UO. Si 76%, 24 wed. SDT. 


f 
“In those cases in which the effect 


of the state decisions is in doubt, 
the federal court may be under the 
necessity of making a decision with- 
out reference to expression from 
the state court.” Wight v. Avoyelles 
Parish Police Jury, 264 Fed. 705, 719. 

[a] Even though the federal court 
below has followed a former state 
decision the supreme court on re- 
view of a case will apply the rule 
of law determined by a subsequent 
differing decision of the state court 
construing the law so as to validate 
bonds in the hands of bona fide hold- 
ers and give effect to them. Wade 
v. Travis County, 174 U. S. 499, 19 
SCt 715, 43 L. ed. 1060 [rev 81 Fed. 
742, 26 CCA 589]; Fairfield v. Galla- 
tin County, 100 U. S. 47, 25 L. ed. 
544; Conn v. Drew, 250 Fed. 852, 163 
CCA 166; Southern R. Co, v. North 
Carolina Corp., 99 Fed. 162 [app 
dism 100 Fed. 1003 mem, 40 CCA 685 
mem]. RF : 

[b] If an earlier state decision 
has been reaffirmed by the United 
States! supreme court upon questions 
establishing title to land, the fed- 
eral court, when the title is again 
before it, need not follow a later 
state court decision adverse to the 
prior ones. Wilson v. Ward Lumber 
Co., 67 Fed. 674 [app dism 84 Fed. 
1023, 28 CCA 689]. 

52. Northrop v. Columbian Lum- 
ber Co., 186 Fed. 770, 108 CCA 640; 
Forsyth v. Hammond, 71 Fed. 443, 18 


CCA _ 175 [rev on other grounds 166 . 


U. S. 506, 17 SCt 665, 
1095]. 

53. Sweeney v. Lomme, 22 Wall. 
(U. S.) 208, 22 L. ed. 727; Talcott vy. 
Pine Grove, 23 F. Cas. No. 13,735, 
1 Flipp. 120 [aff 19 Wall. 666, 22 L. 


ed. 227}. 
McDermott, 


41 L. ed. 


54. Montgomery  v. 
103 Fed. 801, 43 CCA 348 [99 Fed. 


502]. ; 
55. Stutsman County y. Wallace, 


142 U. 


Same title, page and note number. 


S.02985612) SCt-227:" 350 Timedse 
1018 [expl and dist Ankeny y, Clark, 


For later cases, developments and changes in the law sec cumulative Annotations, 
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dependent grounds of equitable jurisdiction, this 
view will be adopted by the federal courts, al- 
g been maintained in the 
state courts, without such a showing, in numerous 
instances where the question was not raised.®¢ 


though such actions have 


Effect of dicta as unsettling rule. 


that, where unequivocal dicta are in conflict with 
prior unequivocal decisions, no definite rule defines 


the duty of the federal court.57 


In construing a will, decisions rendered prior to 
the death of the testator will be followed, rather 


than subsequent decisions.5% 
{[§ 178] 9. 


25 Wee S. o45, 13p5Ct. 617; 37 aed. 
oj. 
[a] Zf the law of a territory be- 


fore its division continues in force 
in the several states carved there- 
from, and is variously interpreted in 
such state, the federal court will 
adopt the interpretation of the high- 
est court of the state in which the 
suit originates. Christy v. Pridgeon, 
4 Wall. (U. S.) 196, 18 L. ed. 322. 

56. Stonebraker v. Hunter, 215 
Fed. 67, 131 CCA 375 (action to en- 
join collection of illegal tax). 

57. Wight v. Avoyelles Parish 
Police Jury, 264 Fed. 705. 

58. Wells v. Brown, 255 Fed. 852, 
167 CCA 180. 

59. Belfast Sav. Bank v. Stowe, 
he he 100, 34 CCA 229 [aff 92 Fed. 

[a] Tilustration.—A local rule of 
law, maintained by the courts of a 
state, that a foreign assignment by 
an insolvent will not operate on 
property in the state, so as to de- 
feat an attachment made by a _resi- 
dent, is expressly annulled by Blake 
y. McClung, 172 U. S. 239, 19 SCt 
165, 48 L. ed. 432, in so far as it 
discriminates against citizens of 
other states, and it cannot be pre- 
sumed that the rule, as necessarily 
limited by Blake v. McClung, supra, 
would be reaffirmed by the _ local 
courts. Therefore it is held that 
the entire rule is abrogated, and that 
it ean no longer be accepted in any 
part. Belfast Sav. Bank v. Stowe, 
92 Fed. 100, 34 CCA 229 [aff 92 Fed. 
90]. 

60. 
v. Southern Brewing Co., 
833. 

61. Moore-Mansfield Constr. Co. v. 
Electrical Installation Co., 234 U. S. 
619, 34 SCt 941, 58 L. ed. 1503; Kuhn 
v. Fairmont Coal Co., 215 U. S. 349, 
30 SCt 140, 54 L. ed. 228; Great 
Southern Fireproof Hotel Co. v. 
Jones, 193 U. S. 532, 24 SCt 576, 48 
"ZL. ed 778 [aff 116 Fed. 793, 54 CCA 
1651; Julian v. Central Trust Co., 193 
U. S. 93, 24 SCt 399, 48 L. ed. 629; 
Stanly County v. Coler, 190 U. S. 
437, 23 SCt 811, 47 L. ed. 1126 [aff 
113 Fed. 705, 51 CCA 379, 96 Fed 
284, 37 CCA 484]; Loeb v. Columbia 
Tp., 179 U: S. 472, 21 SCt 174, 45 L. 
ed. 280 [rev 91 Fed. 37]; McCul- 
lough v. Virginia, 172 U. S. 102, 19 
Sct 134, 43 L. ed. 382; Folsom v. 
Abbeville County Tn. Ninety-Six, 159 
U. S. 611, 16 SCt 174, 40 L. ed. 278; 
Barnum vy. Okolona, 148 U. S._398, 
12 SCt 638, 37. L. ed. 495; Knox 
County v. New York City Ninth Nat. 
Bank, 147 U. S. 91, 13 SCt 267, 37 
L. ed. 93; Pleasant Tp. v. Adtna L. 
Tne wort 188 W228. 67, ALS SCt 215, 
34 lL. ed. 864; Bolles v. Brimfield, 120 
U. S. 759, 7 SCt 736, 30 L. ed. 786; 
Enfield v. Jordan, 119 U. S. 680, 7 
Sct 358, 30 L. ed. 523; Anderson v. 
Santa Anna, 116 U. S. 356, 6 SCt 413, 


New Orleans Water-Works Co. 
36 Fed. 


State Decisions Overruled by Fed- 
eral Supreme Court. State court decisions announc- 
ing a rule of law which have been overruled by 
the supreme court of the United States will no 
longer be followed -by the federal courts.®® 
' where a state court decided a question and a writ 
of error was dismissed by the supreme court of 


29 Li. 
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It has been said 


But 


ed. 633; Carroll County ‘v. 
Smith, 111 U. S. 556, 4 SCt 539, 28 
L. ed. 517; Burgess v. Seligman, 107 
Tenis er, ceSCL. 10; an, lun ed. sooo: 
Louisiana v. .Pilsbury, 105 U. S. 
28.126 Lia -ed., 1090; “Taylor~ v._.Y psi- 
lanti, 105 U. S. 60, 26 L. ed. 1008; 
Douglass v. Pike County, 101 U. S. 
677, 25 L. ed. 968; Olcott v. Fond du 
Lae County, 16 Wall. (U. S.) 678, 21 
L. ed. 382; Kenosha v. Lamson, 9 
Wall. (U. S.)477, 19 L. ed. 725; Chi- 
eago v. Sheldon, 9 Wall. (U. S.) 50, 
19 L. ed. 594; Butz v. Muscatine, 8 
Wall.. (U., S.) 575,19 L. ed. 490; 
Lee County v. Rogers, 7 Wall. (U. 
SS»), 181, 19. LL... ed... 160; ‘Marshall 
County v. Shenck, 5 Wall. (U. S.) 
772, 18 L. ed. 556; Mitchell v. Bur- 
lington, 4 Wall. €U: S.) 270,18 LL. 
ed. 350; Thompson y. Lee County, 3 
Wieetls GU) oS) 43200 18) Ee” edt Ltt: 
Havemeyer v. Iowa County, 3 Wall. 
(U. S.) 294, 18 L. ed. 38; Gelpcke v. 
Dubuque, 1 Wall. (U._S.) 175, 17 L. 
ed. 520; Ohio L._Ins., etc., Co. v. De- 
bolt, 16 How. (U. S.) 416, 14 L. ed. 
997; Rowan vy. Runnels, 5 How. (U. 
S.) 134,.12 Li. ed. 85; Wight v. Avo- 
yelles Parish Police Jury, 264 Fed. 
TOR: «We San. Vv. SOareil, 263 sheds 
856; Interstate Compress Co. v. Ag- 
new, 255 Fed. 508. 168 CCA 199 
[reh den 256 Fed. 655, 168 CCA 49]; 
Butte, ete, Copper Co. v. Clark- 
Montana Realty Co.,.248 Fed. 609, 
160 COA 509 [aff 233 Fed. 547, and 
certiorari den 247 U. S. 516, 38 SCt 
581, 62 L. ed. 1245]; Hart v. Adair, 
244 Fed. 897, 157 CCA 247; Dern- 
berger v. Baltimore, etc., R. Co., 243 
Fed. 21, 155 CCA 551 [aff 234 Fed. 
4051; Clark-Montana Realty Ones 
Butte, etce., Copper Co., 233 Fed. 547; 
Kobey vy. Hoffman, 229 Fed. 486, 143 
CCA £54: Eaton v. Shiawassee 
County, 218 Fed. 588, 134 CCA 316; 
Holden v. Circleville Light, etc., Co., 
216 Fed. 490, 132 CCA 550, AnnCas 
1916D 443; Steele v. Highland Park 
Mfg. Co., 212 Fed. 972 [aff 232 Fed. 
10, 146 CCA 202, and mod 235 Fed. 
465, 149 CCA 11]; Meader Furniture 
Co. v. Commercial Nat. Safe Deposit 
Co., 192 Fed. 616 [app dism 202 Fed. 
1021, 120 CCA 662]; Northrop_v. 
Columbian Lumber Co., 186 Fed. 770, 
108 CCA 640; Chicago, etc., R. Co. v. 
Appanoose County, 170 Fed. 665 [aff 
182 Fed. 291. 301, 104 CCA 573, 5831; 
Murray v. Wilson Distilling Co., 164 
Fed. 1, 92 CCA 1 [aff 161 Fed. 162, 
and rev on other grounds 213 U. S. 
151, 29 SCt 458, 53 L. ed. 7421; For- 
est Products Co. v. Russell, 161 Fed. 
1004 [rev on other grounds 173 Fed. 
1019, 97 CCA 666]; Fleischmann Co. 
v. Murray, 161 Fed. 162 [aff 164 Fed. 
1. 92 CCA 1 (rev on other grounds 
213 U. S. 151, 29 SCt 458, 53 L. ed. 
742)]; Hager v. Louisville Nat. 
Banking Co., 159 Fed. 402, 86 Cea 
340: Hager v. American Nat. Bank, 
159 Fed, 396, 86 CCA 334; San Jose- 
Los Gatos Interurban R. Co. v. San 
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the United States upon the ground that no federal 
‘question was involved, but the question was one to 
be decided under the state law, such decision must 
be followed in a federal court sitting in that state, 
notwithstanding, while the writ of error was pend- 
ing, the supreme court of the United States in an- 
other case, and without referring to. the state case 
above mentioned, decided the question otherwise 
than it had been decided by the state court.® 

_[§ 179] 10. Rights Accrued Prior to State De- 
cisions. When contracts and transactions have been 
entered into and rights have accrued thereon under 
a particular state of the decisions, or when there 
has been no decision of the state tribunals, the 
federal courts will adopt their own interpretation 
of the law applicable to the case, although a dif- 
ferent interpretation may be adopted by the state 
courts after such rights have accrued,*! unless the 
prior judgment of the state court is between the 


Jose R. Co., 156 Fed. 455, 84 CCA 
265, 138 AnnCas 571; Hertford County 
v.. Tome, 153’ Fed., 81,'°82_ CEA, 215; 
Douglass Park Jockey Club v. Grain- 
ger, 146 Fed. 414 [rev on other 
grounds 148 Fed. 513, 78 CCA 199, 
8 AnnCas 997]; Onslow County v. 
Tollman, 145 Fed. 753, 76 CCA 317 
[aff 140 Fed. 89]; Northwestern Sav. 
Bank v. Centreville Station, 143 Fed. 
81, 74 CCA 275; Mankato v. Barber 
Asphalt Paving Co., 142 Fed. 329, 73 
CCA 4389; Davis v. Commonwealth 
Land, etc., Co., 141 Fed. 711; Curtis 
v. Cleveland, etc., R. Co., 140 Fed. 
777; Westinghouse Air Brake Co. v. 
Kansas City Southern R. Co., 137 
Hed.2/262-71 CCA TS Sioux® Malissive 
Farmers’ L. & T. Co., 136 Fed. 721, 
69 CCA 373 [app dism 199 U. S. 601, 
26 SCt 748, 50 L., ed. 328]; Wicomico 
County v. Bancroft, 135 Fed. 977, 70 
CCA 287 [rev on other grounds 203 
Ee SET 27s SCt eS br Sire drei 
(aff 121 Fed. 874)]; Rees v. Olmsted, 
135) Fed.” 296,68. CCA. "503" Marmers? 
L. & TY Cov v. Sioux Falls;) 131 ed: 
890 [rev on other grounds 136 Fed. 
721, 69 CCA’ 373. (abp* dism’ 199) UL Se 
60 26. SCUT4e7b0) Te Sredtesazeoue 
Mercantile Trust, etc., Co. v. Colum- 
bus Waterworks Co., 130 Fed. 180 
[rev on other grounds 203 U. S. 311, 
27 SCt 838, 51 Li. ed. 198]; Columbia 
Ave. Sav. Fund, etc., Co. v. Daw- 
son, 130 Fed. 152 [rev on other 
grounds 197 U. S. 178, 25 SCt "420; 
49 L. ed. 713]; Henderson County v. 
Travelers’ Ins. Co., 128 Fed. 817, -63 
CCA 467; Frankfort v. Deposit Bank, 
124 Fed. 18, 59 CCA 538; Franklin 
County v. Gardiner Sav. Inst., 119 
Fed. 36, 55 CCA 614; Great South- 
ern’ Fireproof Hotel Co. vy. Jones, 
116 Fed. 793, 54 CCA 165 [aff 193 U. 
S:7532, 24° SCt 576), 48 Wovedi 77818 
Stanly County v. Coler, 113 Fed. 705, 
51 CCA 379° faff-190 Us Si -4375m23 
Sct 811, 47 L. ed. 1126]; U. S. Sav- 
ings, ete., Co. v. Harris, 113 Fed. 27; 
Brunswick Terminal Co. v. Balti- 
more Nat. Bank, 112 Fed. 812 
192 U. S. 386, 24 SCt 314, 48 LL: 
491]; Southern Pine Co. v. Hall, 
Fed. 84, 44 CCA 368 [certiorari 
180 U. S. 689, 21 SCt 921, 45 LL. 
711]; Clapp v. Otoe County, 
Fed. 473, 45 CCA 579 [certiorari 
180° U.S... 688,°21 SCt 920,045 -L 
710]; Zane v. Hamilton County, 
Hed. 1638) 438° CCA T4l6 Taff 189 Wes. 
370, 23 SCt 588, 47 L. ed. 858]; Pick- 
ens Tp. v. Post, 99 Fed. 659, 41 CCA 
1: Rondot v. Rogers Tp., 99 Fed. 202, 
39 CCA 462: Southern R. Co. v. North 
Carolina Corp. Commn., 99 Fed. 162 


fapp dism 100 Fed. 1003 mem, 
40 CCA 685 mem]; O’Brien v. 
Wheelock, 95 Fed. 883, 37 CCA 309 


[aff 184 U. S. 450, 22 SCt 354. 46 L. 
ed. 636]; Loeb v. Columbia Tp., 91 
Fed. 37 [rev on other grounds 179 
U. S. 472, 21 SCt 174, 45 L. ed. 280]; 
Union Bank v. Oxford, 90 Fed. 7; 
Coler v. Stanly County, 89 Fed. 257; 
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same parties so as to render the matter res judi- 
Nevertheless in case of doubt the federal 
court will, under the rule of comity, lean toward 
a concurrence with the decision of the state court.? 

[§ 180] 11. Federal Decision Prior to State De- 
A federal court is not required to await a 
decision by the state court as to the construction of 
a state statute before passing on such construc- 
tion,°* and indeed it is the duty of a federal court 
to construe a state statute, not already construed 
by the state court, where this becomes necessary 
in a case in the federal court;®> nor may a federal 
court decline to exercise a jurisdiction properly in- 
voked because it involves determining the consti- 


eata.®2 


cision. 


Vermont L. & T. Co. v. Dygert, 89 
Fed, 123; Speer v. Kearney County, 
88) Bed, 2749; 82:.CCA.101: Jones v: 
Great Southern Fireproof Hotel Co., 
86 Fed. 370, 30 CCA 108 [rev 79 
Fed. 477, and rev on other grounds 
177_ U.S. 449,.20 SCt 690, 44 L. ed. 
482]; Bartholomew v. Austin, 85 Fed. 
359, 29 CCA 568; Cesar v. Capell, 83 
Fed. 403; Central Trust Co. v. Citi- 
zens’ St. R. Co., 82 Fed. 1 [app dism 
83 Fed. 529, 27 CCA 580; Ryan v. 
Staples, 76 Fed. 721, 23 CCA 541; 
Louisville Trust Co. v. Cincinnati, 76 
Hed. 296, 22 CCA 334 [certiorari den 
Utes (OG LT SOt.995, 41. Iu. -ed. 
1183]; Chisholm vy. Caines, 67 Fed. 
285; Evans v. Woodbury, 60 Fed. 718, 
9 CCA 244; Quaker City Nat. Bank 
v. Nolan County, 59 Fed. 660 [aff 66 
Fed. 888, 14 CCA .157]; Folsom v. 
Township Ninety-Six, 59 Fed. 67; 
In re Copenhaver, 54 Fed. 660; Mc- 
Call _v. Hancock, 10 Fed. 8, 20 
Blatchf. 344; Louisville, ete, R. Co. 
v. Gaines, 3 Fed. 266, 2 Flipp. 621; 
Foote v. Johnson County, 9 F. Cas. 
No. 4,912, 5 Dill. 281; Smith v. Talla- 
poosa County, 22 F. Cas. No. 13,113, 
2 Woods 574; Westermann v. Cape 
\Girardeau County, 29 F. Cas. No. 17,- 
432, 5 Dill, 112. 

[a] Reason for rule. — ‘Where 
State decisions have been followed 
under conditions making them rules 
of property rights, changes in the 
decisions may substantially consti- 
tute the taking of property without 
due process of law, in which event 
the courts of the United States may 
feel obliged to adhere, with reference 
to rights arising prior to the change, 
to the old rulings.” Wight v. Avo- 
yelles Parish Police Jury, 264 Fed. 
705; 719. 

[b] Application for injunction.— 
A decision of a state court of last 
resort on the same subject between 
other parties will not influence a 
federal court, on application for ad 
interim injunction, where it was ren- 
dered after the rights of the parties 
to the federal suit had become fixed. 
Jackson Co. v. Gardiner Inv. Co., 200 
Fed. 118, 118 CCA 287. 

[ce] In construing a state statute 
or determining whether it has. been 
repealed by a _ subsequent act, the 
rule that the highest state court’s 
decision controls a federal court is 
subject to certain exceptions, as 
where prior acquired rights are af- 
fected; and where such court has in- 
dependently rendered a contrary de- 
cision it will be recalled if still with- 
in the court’s control in deference 
to a Jater decision of the state court, 
Southern R. Co. v. North Carolina 
Corp. Commn., 99 Fed. 162 [app 
dism 100 Fed. 1008]. 

[d] Purchase after decision of 
bonds issued prior thereto.—In a suit 
in a federal court on municipal 
bonds, the question of the validity 
of the legislative act under which 
they were issued ?s to be determined 
by the law of the state as judicially 
declared by its highest court ai the 
time the bonds were issued; and 
where, under such law, the act was 


FEDERAL COURTS 


sary,®® and will 


and application 


valid, the rights of a holder of the 
bonds cannot be affected by the fact 
that before the date of his purchase 
the court had overruled its prior 
decisions and declared it invalid. 
Franklin County v. Gardiner Sav. 
Inst,, 119 "Neds 36,455 \CCA 614. 

62. Kentucky Bank vy. Stone, 88 
Hed. 4.383) Lari2ivaee Sai799 LoS CEL 
881, 438 L. ed. 1187]. 

63. Highland Park Mfg. Co. v. 
Steele, 232 Fed. 10, 146 CCA 202; 
Holden v. Circleville Light, etc., Co., 
216 Fed. 490, 132 CCA 550, AnnCas 
1916D 443; Steele v. Highland Park 
Mfg. Co., 212 Fed. 972 [aff 232 Fed. 
10, 146 CCA 202, and mod 235: Fed. 
465, 149 CCA 11]. 

64. Foster-Eddy v. Baker, 192 Fed. 
624. f 

65. Camunas v. New York, etc, 
SS. Co., 260 Fed. 40; U. S. v. Collins, 
254 Fed. 869; Van Dyke v. Geary, 218 
Fed. 111; Triumph Electric Co. v. 
Patterson, 211 Fed. 244, 127 CCA 612 
[aff 201 Hed. 548]; Hamilton v. Loeb, 


179 .Fed. 728 [aff 186 Fed. 7, 108 
CCA 109 (certiorari den 223 U. S. 
720, 32 SCt 523, 46 L. ed. 629)1; 


Loring v. Marsh, 15 F. Cas. No. 8,515, 
2 Cliff. 469 [aff 6 Wall. (U. S.) 337, 
18 L. ed. 802]. 

[a] Governing precedents.—In ab- 
sence of a decision by the highest 
court of the state, as to rights un- 
der a chattel mortgage, the district 
court will follow the rule of deci- 
sion prevailing in the circuit court 
of appeals for the district. In re 
Davies, 256 Fed. 52. 

66. Van Dyke vy. Geary, 218 Fed. 
111; Union Pac, R. Co. v. Alexander, 
113 Fed. 347.[app dism 115 Fed. 1017, 
52 CCA 680]. 

67. See supra § 171. 

68. Jackson v. Cravens, 235 Fed. 
212 [app dism 238 Fed. 117, 151 CCA 
193]; Joseph R. Foard Co. v. Mary- 
land; (219 | Feds) 8275) 1355 CCAl "4975 
Boston, ete., R. Co. v. Niles, 218 Fed, 
944; Wind River Lumber Co. v. 
Frankford Mar., ete., Ins. Co., 196 
med. 340; Kane v. Hrie R. Co., 133 
Fed. 681, 67 CCA 653, 68 LRA 788; 
Currie vy. Lewiston, 15 Fed. 377, 21 
Blatchf, 236; Smith v. Fond du Lac, 
8 Fed. 289, 10 Biss. 418; Coates v. 
Muse, 5 Cas. No. 2,917, 1 Brock. 539; 
Gilchrist v. Little Rock, 10 F. Cas. 
No. 5,421, 1 Dill. 261. 

[al Constitutionality of statute. 
—(1) A federal court should be re- 
luctant to adjudge a state statute in 
conflict with the state constitution 
before it has been passed on by the 
state courts. Joseph R. Foard Co. 
v. Maryland, 219 Fed. 827, 135 CCA 
497 [aff 213 Fed, 51]. (2) 'This is 
especially true when the highest 
court of the state has rendered a de- 
cision on the assumption of the va- 
lidity of the statute, although the 
direct question was not presented 
or decided. Joseph R. Foard Co. v. 
Maryland, 219 Fed. 827, 185 CCA 497 
[aff 213 Fed. 51]. 

69. 
S. 28, 35 SCt 2, 59 L. ed. 105; Pren- 
tis v. Atlantic Coast Line Co., 211 
U. S. 210, 29 SCt 67, 58 L. ed. 150; 


tutionality of a state statute.% 
the peculiar province of state courts to determine 
the construction of their own constitutions and 
laws,°®* the federal courts are reluctant to break the 
way in the exposition of such constitutions and 
statutes, and will not do so except when neces- 


bunal where this may speedily be obtained.®? 
has even been considered in a number of cases that 
the federal courts should follow the decision of 
the highest court of the state on a purely local 
question, even though such decision is in conflict 
with their own prior decisions ;"° but the recognition 


Pullman Co. v. Knott, 285 U.. 


Supply Co. v. Ottumwa, 


i 
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[$§ 179-180 


Yet as it is within 


await a decision by the state tri- 
It 


of such a rule is not invariable,” 


Des Moines Water Co. v. Des Moines, 
194 Fed. 557. 

[a] Pending bills may be retained 
(1) to await a determination by a 
state court. Prentis v. Atlantic 
Coast Line Co., 211 U. S. 210, 29 SCt 
67, 53 L. ed. 150; Brooks v. Mem- 
phis, 4 F. Cas. No. 1,954 [aff 97 U. 
S. 300, 24 L, ed. 924]. (2) But such 
course will not be adopted where, by 
mandamus to pay final judgment, a 
tax has been collected in conformity 
with the common usages of the state, 
and the objections urged against the 
lawfulness of the tax have not been 
raised in other cases, or as to taxes 


levied for other purposes. Brooks v. 
Memphis, 4 F. Cas. No. 1,954 [aff 
97 U. S. 300, 24 lL. ed: 9247. (3) 


Nor will a federal court, on motion, 
postpone the trial to await a state 
Supreme court decision if it is not 
clear that the point involved will be 
determined in the latter suit, and it 
is uncertain when it will be decided, 
and this is so where there is doubt 
as to the mode of raising the ques- 
tion. Detroit v. Detroit City R. Co; 
55 Fed. £69. 

Messinger v. Anderson, 225 U. 
S. 436, 32 SCt 739, 56 L. ed. 1152: 
Enfield _v. Jordan, 119 U. sg. 680, 7 
SCt 358, 30 L. ed. 523; Moores v. 
Citizens Nat. Bank, 104 U. S. 625, 26 
L. ed. 870; Suydam v. Williamson, 
24 How. (U. S.) 427, 16 L. ed. 742: 
Green v. Neal, 6 Pet. (U. 8.) 291,.8 
L. ed. 402; U. S. v: Cargill, 258 Fed. 
458 [rev on other grounds 263 Fed. 
856]; Ward v. American Agricultural 
Chemical Co., 232 Fed. 119, 146 CCA 
311; In re Floyd, 225 Fed. 262 (aff 
232 Wed, 119, 146 CCA 311]; Mercan- 
tile Trust, etc, Co. v. Columbus 
Waterworks Co., 130 Fed. 180 [rev 
on other grounds 203 U. S. 31 27 
SCt 83, 51 L. ed, 198]; City Water 
Supply Co. v. Ottumwa, 120 Fed. 309; 
Tefft v. Stern, 74 Fed. Tho 21 Com 
73 [reaff 73 Fed. 591, 21 CCA 67] (so 
even though the reversal of an 
amending order is necessary); San- 
ford v. Poe, 69 Fea. 546, 16 CCA 
305, 60 LRA 641 [aff 165 U. Ss. 194, 
17 SCt 305, 41 L. ed. 683]; Western 
Union Tel. Co. v. Poe, 64 Fed. 9 [aff 
69 Fed. 546, 16 CCA 305 (aff 165 U. 
S. 194, 17 SCt 305; 44-1) ed. 683)]; 
Leighton v. Young, 52 Fed. 439, 3 


CCA 176, 18 LRA 266; Tomes v. Bar- ° 


ney, 85 Fed. 112 [app dism 140 Unset 
671, 11 SCt 1016, L. ed. 596]; 
Sonstiby v. Keeley, 11 Fed. 578; Les- 
lie_v. Urbana, 15 F. Cas. No. 8,276, 
8 Biss. 435; Nessmith v. Sheldon, 18 
F. Cas. No. 10,125, 4 McLean 375 
[app dism 6 How. 41, 12 L. ed. 335]; 
The Princess 
No. 11,430, 8 Ben, 209, 

[a] In deciding what a state court 
has held a later decision of the state 
court construing the earlier decision 
will be followed by the federal court, 
rather than decision of the federal 
court also construing such decision. 
U. S. v. Cargill, 258 Fed. 458 [rev 
on other grounds 263 Fed. 856]. 

71. Pease v. Peck, 18 How. (U. 
S.) 595, 15 L. ed. 518; City Water 
120 Fed, 309; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Alexandra, 19 F. Cas, ° 


— 


ee 


— 
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and it does not include judgments of territorial 
courts in mere matters of procedure.’2 Nor will a 
state decision be followed where it will render in- 
valid contract rights determined to be valid under 
a previous decision of the supreme court of the 
United States.7? It has also been held that, where 
a federal court has decided a case, and its decision 
is brought up for review by a higher federal court, 
the latter court will not consider itself bound by a 
ruling of a state court made subsequent to the de- 
cision of the lower federal court.74 But on the 
other hand it has been held that a judgment of a 
federal court, based on a state statute creating a 
cause of action which would not otherwise exist, 
will be reversed by the supreme court on writ of 
error where, since the trial of the case in the court 
below, the statute in question has been held uncon- 
_ stitutional by the highest state court.75 

[§ 181] 12. Equity Cases. Federal courts are 
not bound to follow the decisions of the state courts 
in cases depending upon the general principles of 
equity jurisprudence;** but such a decision sustain- 
ing a state statute, which is the basis of equity 
jurisdiction of a federal court, has been decided 
to be binding upon the latter.’7 It has also been 
determined that federal courts of equity as well as 
of law are bound to accept the exposition by the 
state courts of law, governing the rights of par- 
ties.78 


King v. Dundee Mortg., ete, Inv. 
Co., 28 Fed. 33; Edwards v. Daven- 


port, 20 Fed. 756, 4 McCrary 34; 73. 
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72. Ankeny v. Clark, 148 U. S. 345, 
13 SCt 617, 37 L. ed. 475. 
Rowan v. Runnels, 5 How. (U. 
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[§ 182] 138. Criminal Cases. A decision by the 
judges of the highest state court, construing the 
state constitution, concludes the federal courts on 
habeas corpus, where the prisoner is not thereby de- 
prived of any rights or privileges under the con- 
stitution of the United States,7° and a construction 
of a criminal statute by a state supreme court is 
also binding upon a federal court.8° It has also 
been held that what constitutes a misnomer in a 
eriminal complaint or warrant for violation of the 
laws of the state is a local question, as to- which 
the federal courts will follow the settled rule of the 
state courts, in the absence of any statute.’ 

In a prosecution under a federal statute, state de- 
cisions, although they may be persuasive,®? are not 
controlling.’? 

[§ 183] 14. Jurisdictional Matters.84 The ju- 
risdiction of a federal court is a federal question, 
and hence such a court need not follow the decisions 
of a state court in matters affecting its jurisdic- 
tion.*> So a federal court will determine for itself 
a question as to the presence of a defendant within 
the jurisdiction,®* or its own powers with respect to 
granting equitable relief against a default jude- 
ment,*” or whether a state statute providing a rem- 
edy for death by wrongful act is penal in its nature 
and therefore not within the jurisdiction of a fed- 
eral court to enforee.’® 

The nature of an action as local or transitory is 


Fed. 67, 131 CCA 375; Defiance v. 
McGonigale, 150 Fed. 689, 80 CCA 
425 [certiorari den 207 U. S. 585, 28 


Foote v. Johnson County, 9 F. Cas. 
No. 4,912, 5 Dill 281; Foote v. Linck, 
9 F. Cas. No. 4,913, 5 McLean 616; 
Perrine v. Thompson, 19'F. Cas. No. 
10,997, 17 Blatchf. 18 [aff 103 U. S. 
806, 26 L. ed. 612]; Westerman v. 
Cape Girardeau County, 29 F. Cas. 
IN@S017,432, 5. Dill. 112. 

[a] Decision by supreme court.— 
A subordinate federal court is bound 
to follow a construction placed upon 
a state statute by the supreme court 
of the United States in a suit in- 
volving the identical question, not- 
withstanding a contrary decision by 
the supreme court of the state, ren- 
dered later and after the rights in 
Suit affected by such decision had 
been acquired. Adelbert College v. 
Wabash R. Co., 171 Fed. 805, 96 CCA 
465, 17 AnnCas 1204 [certiorari den 
Abie. iS. 1598s; 30 “SCE 400) 54° Li. ed. 
343]. 

{b] Rights accrued prior to state 
decision.—-Where the circuit court of 
appeals, in advance of any authori- 
tative decision by the Arkansas su- 
preme court, construed the consti- 
tution and statutes of that state as 
requiring assessment of property for 
taxation, at its full value, it will ad- 
here to such decision, notwithstand- 
ing a later decision of the Arkansas 
court to the contrary, in determining 
rights of a creditor of a county ob- 
taining a judgment on warrants is- 
sued by the county and purchased 
by him subsequent to the decision 
of the circuit court of appeals and 
prior to the decision of the state 
court, especially where the court 
doubts the correctness of the de- 
cision of the state court. U. S. v. 
Cargill, 263 Fed. 856. 

[ce] Decision of court not of last 
resort.—The circuit court of appeals 
will not reverse its ruling upon the 
interpretation of a _ state statute, 
made in a former case, decided be- 
fore there had been any adjudication 
upon the subject by the state courts, 
in deference to a contrary ruling 
‘made by a court of the state, not its 
highest judicial tribunal, which does 
not commend itself as sound. Stry- 
ker v. Grand County, 77 Fed. 567, 23 


CCA 286. 


S.) 134, 12 L. ed. 85; Adelbert Col- 
lege v. Wabash R. Co., 171 Fed. 805, 
96 CCA 465, 17 AnnCas 1204 [cer- 
tiorari den 215 U. S. 598, 30 SCt 400, 
54 L. ed. 343]; Fleischman Co. v. 
Murray, 161 Fed. 152; Mercantile 
Trust, etc., Co. v. Columbus Water- 
works Co., 130 Fed. 180 [rev on other 
grounds 203 U. S. 311, 27 SCt 83, 51 
L, ed, 198]. 

74, Burgess v. Seligman, 107 U.S. 
20,.2 SCt 10, 27 L. ed. 359; HKrank- 
fort v. Deposit Bank, 124 Fed. 18, 59 
COAy 53872 Pickens, y/0p. ovi>eost, 99 
Fed. 659, 41° CCA 1. ; 

[a] Mlustration. — A decree of 
the circuit court of the United 
States, based on an estoppel created 
by a judgment of a state court be- 
tween the parties, and which has 
been affirmed by the supreme court, 
will not be reversed on a bill of re- 
view because the judgment creating 
the estoppel is subsequently re- 
versed by the highest court of the 
state on appeal, where,- when ren- 
dered, it was in accordance with the 
law of the state as declared by 
such court, which afterward over- 
ruled its former decisions. Frank- 
fort v. Deposit Bank, 124 Fed. 18, 59 
CCA 538 [aff 120 Fed. 165]. 

75. Metzger Motor Car Co. vy. 
Parrott, 233 U. S. 36, 34 SCt 575, 58 
L. ed. 837. 

76. Neves v. Scott, 13 How. (U. 
S.) 268, 14 L. ed. 140; Russell v. 
Southard, 12 How. (U. S.) 139, 13 
L. ed.. 927; Union Bag, etc., Corp. v. 
Bischoff, 255 Fed. 187; Erie Second 
Nat. Bank v. Georger, 246 Fed. 517; 
Williams v. Provident Life, etc., Co, 
242 Fed. 417, 155 CCA 193; Rapple 
v. Dutton, 226 Fed. 430, 141 CCA 260; 
Smith v. Guffey, 202 Fed. 106, 120 
CCA 486 [rev on other grounds 237 
Ue so LOLs 120, 35. SCt 526, 582,759 
L. ed. 856, 866]; Loewe v. California 
State Federation of Labor, 189 Fed. 
714; John Deere Plow Co. v. Mc- 
David, 137 Fed. 802, 70 CCA 422; 
Butler v. Douglass, 3 Fed. 612, 1 Mc- 
Crary 630; Flagg v. Mann, 9 F. Cas. 
No. 4,847, 2 Sumn. 486 


77. Beebe v. Louisville, etc, R. 
Co., 39 Fed. 481. 
78 Stonebraker v. Hunter, 215 


SCt 254, 52 L. ed. 352]; Johnston v. 

Straus, 26 Fed. 57. 

79. Howard v. Fleming, 191 U. S. 
126, 24 SCt 49, 48 L. ed. 121; Lambert 
Ve barrett,( 157.0. S, 1697, Lo esCpeioes 
39 L. ed. 865; Central Consumers’ Co. 
v. Austin, 238 Fed. 616. 

80. In re Converse, 42 Fed. 217 
[aff 137 U.S. 624, 11 SCt 191, 34 1% 
ed. 796]. 

81. O'Halloran v. McGuirk, 167 
Hed? 493; 93 CCA 129. 

Bes » S. v. De Bolt, 253 Fed. 
83. U. S. v. De Bolt, 253 Fed. 78. 
[a] An indictment in a federal 

court need not be construed in con- 

formity with decisions of the high- 
est court of the state in which the 
offense charged was committed, in 
reference to the construction of stat- 

utes of that state. McClendon v. U. 

S., 229 Fed. 523, 148 CCA 591. 

84. Question of jurisdiction on 
direct appeal to supreme court see 
infra §§ 216-241. 

85. Mechanical Appliance Co. v. 
Castleman, 215 U. S. 437, 30 SCt 125, 
54 lL. ed. 272; In re Farmerg’ Supply 
Co., 170 Fed. 502; U. S. v. Tully, 140 
Fed. 899; O’Connell v. Reed, 56 Fed. 
531, 5 CCA 586. And see supra SPIEL e 

[a] Jurisdiction by removal from 
a state court is within the rule stated 
in the text. In re Jarnecke Ditch, 69 
Fed. 161. 

{[b] Jurisdictional amount. 
Whether a suit in a federal court in- 
volves the necessary jurisdictional 
amount is not a local question con- 
trolled by the statutes of the state 
or the rulings of its supreme court. 
Heffner v. Gwynne-Treadwell Cotton 
Co., 160 Fed. 635, 87 CCA 606. 

General rule where federal ques- 
tion involved see supra § 169. 

86. West v. Cincinnati R. Co., 170 
Fed. 349; Nickerson v. Warren City 
Tank, etc., Co., 223 Fed. 843. 

87. Interurban Gen. Contracting 
Co. v. U. S., 229 Fed. 588. 

88. Perkins v. Boston, etc., R. Co., 
90 Fed. 321; Lyman v. Boston, etc., 
R. Co., 70 Fed. 409 [app dism 170 U, 
S. 703, 18 SCt. 948, 42 L. ed.1217]; 
re v. Wabash R. Co., 46 Fed. 

69. 
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to be determined according to the law of the state 
in which the court sits, even though the question 
arises in its bearing on the jurisdiction of the court 


in which the action is brought.%® 
[§ 184] 16. 


to enter and remain in the United 


89. Huntington v. Attrill, 146 U. 
S657; 13 SCt  224,°36 lL. -ed: 1123; 
Josevig-Kennecott Copper Co. v. Ho- 
warth Co., 261 Fed. 567; Kentucky 
Coal Lands Co. yv. Mineral Dev. Co., 
219 Fed. 45, 138 CCA 151; Potomac 
Milling, etc., Co. v. Baltimore, etce., 
R. Co., 217 Fed. 665. 

90. Evey v. Mexican Cent. R. Co., 
81 Fed. 294, 26 CCA 407, 38 LRA 387. 

91-92. Ex p. Petterson, 166 Fed. 
536 (Rev. St. § 721 does not require 
the recognition of state statutes in 
an examination before an immigra- 
tion officer to determine the right of 
an alien to enter or to remain in the 
United States under our immigration 
statutes, and Minn. Rev. L. (1905) 
§ 3636, providing that the word 
“minor” shall mean a male under 
twenty-one or a female under 
eighteen years of age, is not binding 
in determining whether an alien fe- 
male attains her majority when she 
reaches the age of eighteen years; 
but such officer should follow the 
common-law rule, which fixes. the 
age of majority at twenty-one for 
both sexes). 

93. Sim v. Edenboro, 242 U. S. 
La wote oCt, 86,061 ja. ed.) 199: -At- 
chison, etc., R. Co. 


.523; Myrick v. Michigan Cent. R. Cos 
LOU. LO 1 SCt 495-97" Ty. ea. 
325; Brooklyn City, ete., R. Co. v. 


New York Nat. Bank, 102 U. Ss. 14, 
26 L. ed. 61; Oates vy. Montgomery 
Wirst Nat. Bank, 100 U. S. 239, 25 
Li. ed, 580; Venice v. Murdock, 92 U. 
S. 494, 23 L. ed. 583; Boyce v. Tabb, 
18 Wall. (U. S.) 546, 21 L. ed. TST; 
Chicago v. Robbins, 2 Black (U. S.) 
418, 17 L. ed. 298; Foxcroft vy. Mal- 
dette te towae (U-'S,)2 353, 11 -L.: ed: 
- 1008; Lane yv. Vick, 3 How. (U. §.) 
464, 11 L. ed. 681; Swift v. Tyson, 16 
Ret CUS )idy Ov lieved! 865: In re 
Grocers’ Baking Co., 266 Fed. 900; 
Taylor, ete., Co. v. Ashtabula Nat. 
Bank, 262 Fed. 168; Wilson v. Spen- 
cer, 261 Fed. 357; Economy Light, 
etc., Co. v.- U.S. 256 Fed. 792, 168 
CCA 138; McIlhenny v. Gaidry, 253 
Fed. 613,165 CCA 239; Aktieselskabet 
Korn-og Foderstof Kompagniet v. 
Rederiaktiebolaget Atlanten, 259 Fed. 
930,40 168.CEA 185, AnnCasi918E 491 
[aff 232 Fed. 403, and certiorari 
granted 248 U. S. 553, 39 SCt 8, 63 


Questions of International Law. 
The decisions of a state court that a law of an- 
other country is opposed to the policy of the state 
and cannot be enforced there are not controlling in 
the federal courts, the question of international 
comity being controlled by international law and 
custom.°° So, in determining the right of an alien 
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[§§ 183-185 


mon-law rather than a state statute governs as 
to the age of majority.°1-92 é 
[§ 185] 16. Questions of General or Commercial 


Law. If a question depends upon principles of gen- 


States, the com- 


L. ed. 418]; U. S. v. Brewer-EFlliott 
Oil, etc., Co., 249 Fed. 609 [aff 270 Fed. 
100]; In re Jarmulowsky, 249 Fed. 
319, 161 CCA 327,.LRA1918B 634 [aff 
243 Fed. 682]; Union Pac. R. Co. v. 
Marone, 246 Fed: 916, 159 CCA 188; 
In re Sutton, 244 Fed. 872: North- 
western Terra Cotta Co. v. Caldwell, 
234 Fed. 491, 148 CCA 207; Skaggs v. 
Kansas City Terminal R. Co., 233 
Fed. 827; Colorado Yule Marble Co. 
v. Collins, 230 Fed. 78, 144 CCA 3876; 
Paterlini v. Memorial Hospital As- 
soc., 229 Fed. 838 [rev on other 
grounds 232 Fed. 359, 146 CCA 407]; 
Fowler v. Pennsylvania R. Co., 229 
Fed. 373, 148 CCA 493: Knox v. Al- 
wood, 228 Fed. 753; Rapple v. Dutton, 
226 Fed. 430, 141 CCA 260; Mudge v. 
Black, 224 Fed. 919, 140 CCA 397; 
Johnson v. Chicago, etc., R. Co,, 224 
Fed. 196; Clark v. Belt, 223 Fed. 
O18, 138 (CCAS TS Uae Ss pAsphalt ares 
fining Co. vy. Trinidad Lake Petro- 
leum Co., 222 Fed. 1006; Chesko v. 
Delaware, etc., Co., 218 Fed. 804, 134 


CCA 492; Hockine Valley. R. Co. 
Vis New, Vouk / Coal Cow ot7umed: 
727, 132 CCA 387; Southern R. 


Co. v. Smith, 214 Fed. 942, 131 CCA 
238; Smith v. Nelson Land, ete: Cox 
212 Wed. 56, 128 CCA 512: Tweeten 
v. Tacoma R., ete., Co., 210 Fed. 828, 
127 (OCAY3 7.8 Barkley v. Hayes, 208 
Fed. 319; Sherard vy. Walton, 206 
Fed. 562; Mechanics’-American Nat. 
Bank vy. Coleman, 204 Fed. 24, 122 
CCA 338; Moss v. Gulf Compress Co., 
202. Wed, 657, 121° CCA. 67: Security 
Trust»Co. v. Des Moines County, 198 
Fed. 331; Power v. Augusta, 191 Fed, 
647; Baltimore, etc., R. Co. v. Thorn: 
con, 188 Fed. 868, 110 CCA 5.02; 
Guernsey v. Imperial Bank, 188 Fed. 
390, 110 CCA 278, 40 LRANS BW Aa 
Beckwith v. Clark, 188 Fed. shel adele 
CCA 207; First Nat. Bank v. Liewer, 
187 Fed. 16, 109 CCA 70; Travelers’ 
Ins. Co. v. Thorne, 180 Fed, 82, 103 
CCA 436, 38 LRANS 626 [certiorari 
den 220 U. S. 614, 31 Sct Tog) Oyelas 
ed. 610]; Patton v. Illinois Cent. R. 


Co., 179 Fed. 530; Western Union 
Relea Co: saw Burris, 179 Fed. 92, 
102° CCA 386; Sheppey v. Stevens, 
177 Fed. 484; Illinois Cent. Re Cor 
Va Hart) 176.0 Meds: 24h ar 100 (SKOUN 
49, 52 LRANS 1117; Norfolk, ete., 


Tract. Co. v. Miller, 174 Fed. 607, 98 
CCA 453; Forrest v. Safety Banking, 
etc. Co., 174 Hed, 345; Johnson vy. 
St. Louis, 172 Fed. CAG LOLOUN a(pilee 
18 AnnCas 949; Citizens’ Sav. Bank 
v. Newburyport, 169 Fed. 
CCA 232 [certiorari 
598, 30 SCt 399, 54 TL. ed. 342]; 
Avalon, 169 Fed. 696; Snare, (Ker 
v. Friedman, 169 Fed. 1, 94 CCA 369, 
40 LRANS ‘367 [certiorari den 214 
U.S. 518, 29 Sct 700, 58 L. ed, 10651]; 
Scherer y, Everest, 168 Fed. 822, 94 
CCA 346; H. T. Smith Co. Vv. Minetto- 
Meriden Co., 168 Fed. 777; Russell 
v. Grigsby, 168 Fed. DT 294 CC Au Gd 
[rev on other srounds 222 U. gs. 
82 SCt 58, 56 L. ed. 133, 36 LRANS 
642]; Pennsylvania R. Co. v. Hum- 
mel, 167 Fed. 89, 92 CCA 541; Chi- 
cago, ete., R. Co. v. Kendall, 167 Fed. 
62, 93 CCA 422 16 AnnCas 560; Con- 
tinental Securities Co. Vv. Interbor- 
ough Rapid Transit Co., 165 Fed. 945; 
Woldson v. Larson, 164 Fed. 548, 90 


CCA 422; Leyner Engineering Works s 


For later cases, developments and changes in the law see cumulative Annotations, 


eral jurisprudence, or rests upon general or com- 
mercial law, the federal courts will decide for them- 
selves and are not bound by state decisions.°3 But 
although such courts are not absolutely controlled 
by state decisions, yet they will give weight there- 
to if they are called upon to construe the general 
commercial law of a state upon a new question, and 
they will also act upon principles of comity, to 


v. Kempner, 163 Fed. 605; Converse 
v. Mears, 162 Fed. 767; Salmons v. 
Norfolk, ete., R.. Co.,- 162. Fed. 722 
[aff 169 Fed. 1022, 94 CCA 668]; 
Force v. Standard Silk Co., 160 Fed. 
992 [aff 170 Fed. 184, 95 CCA 286]; 
Cheatham vy. Evans, 160 Fed. 802, 87 
CCA 576; Johnson v. Charles D, Nor- 
ton Co., 159 Fed. 361, 86 ECA 361; 
Alexander v. Lane, 157 Fed. 1002, 
85 CCA 677 [aff 151 Fea. 276, and 
certiorari den 208 U. §S. 617, 28 Sct 
569, 52 L. ed. 647]; In re Hopper- 
Morgan Co., 154 Fed. 249; Venner 
v. Great Northern R. Co., “153 Red: 
408 [aff 209 U. S. 24, 28 Sct 328, 52 
L. ed. 666]; Kinnear Mite. (Cowl ve 
Carlisle, 152 Fed. 9337, 82 CCA 81> 
Mutual L. Ins. Co. y. Lane, 151 Fed. 
276 [aff 157 Fed. 1002, 85 CCA 677 
(certiorari den 208 U. S. 617, 28 SCt 
669,52; Le ed, 647)]; Kansas City 
Hydraulic Press Brick Co. v. Na- 
tional Surety Co., 149 Fed. 507; Mal- 
loy _v. American Hide, 6c, COlmias 
Fed. 482; Paine v, Willson, 146 Fed. 
488, 77 CCA 44: Jones v: Southern 
Pac. Co., 144 Fed. 973, 75 CCA 602; 
7 AnnCas 256 [certiorari 
U.S. 620, 26 Sct 
Mankato v. Barber Asphalt Pav. Co., 
142 Fed. 329; 73 
Cleveland, etc., 
Brown y. 


Three States 
133 Fed. 479, 66 CCA 353, 


65 CCA 580, 67 LRA 550; 
Sackett vy. McCaffrey, 131 Fed. 219, 
65 CCA 205; Phcenix Bridge Co. v. 
Castleberry, 131 Hed. 175, 65 CCA 
481; York v. Washburn; 129 Fed. 564, 
64 CCA 1382; Russell Vi SUMS So seeuree 
Co., 127 Fed. 445 [afte 136 Fed. 758, 
69 CCA 410]; Meigs v. London Assur. 
Co., 126 Fed. 781 [aff 134 Fed. 1021, 
68 CCA 249]; State Nat. Bank v. 
Cudahy Packing Co., 
[aff 134 Fed. 538, 67 
ern Union Tel. Co: v. Sklar, 126 Fed. 
295, 61 CCA 281: Union Ls InsrGo: 
v. Riggs, 123 Fed. 
grounds 129 
(certiorari den 194 J. S:-637, 24 Sct 
860, 48 L. ed 1161)1]; Keene Five Cent 


é ed...305] 3 Gil 
bert v. American Surety Co., 121 Fed. 
LRA 253 [cer- 
560, 28 SCt 855, 
47 L. ed. 1184]; Howard v. Delgado, 
121 Fed. 26, 57 CCA 270; City Water 
Supply Co. v. 


119 Fed. 270, 


croft v. Hambly, 94 Fed. 975, 36 CCA 
595; Union 


7; Brunswick Terminal Co. v. Bal- 
timore Nat, Bank, 88 Fed. 607 [rev 


§ 185] 


avoid conflict as far as possible, without sacrificing 
their own dignity, and in case of doubt may for | 
the sake of harmony lean toward the views of the | 


state court.®4 ? 


Illustrations. Among questions of general law as 


dotte County, 86 Fed. 872, 30 CCA 
445; Hartford F. Ins. Co. v. Chicago, 
Cte... ir. Con. 10 Ned, 2017 17°CCA (625 
30 LRA 193° [aff 175 U.S. 91,720 
SCt 338, 44 L. ed. 84]; Cairo, ete, R. 
Co. vy. , Brevoort, 62° Fed.” “129, . "25 
LRA 527; Farmers’ Nat. Bank v. Sut- 
ton Mfg. Co., 52 Fed. 191, 3 CCA ‘1, 
17 LRA 595; Van Vleet v. Sledge, 45 
Fed. 743; Hollingsworth v. Tensas 
Parish, 17 Fed. 109, 4 Woods 280; 
Austen v. Miller, 2 F. Cas. No. 661, 
5 McLean 1538 [aff 18 How. 218, 14 
L. ed. 119]; Bradley v. Lill, 3 F. Cas. 


Wo. 1,783, 4 Biss. 473; Bragg =v. 
Meyer, 4 F. Cas. No. 1,801, McAll. 
- 408; Ex p. Heidelback, 11 F. Cas. 


No. 6,322, 2 Lowell 526; Jewett v. 
Home, 13 F. Cas. No. 7,311, 1 Woods 
530; Mohr v. Manierre, 17 F. Cas. 
No. 9,695, 7 Biss. 419 [aff 101 U.S. 
417, 25 L. ed. 1052]; Sawyer v. Oak- 
man, 21 F. Cas. No. 12,404, 1 Lowell 
134 [aff 21 F:  Cas...No, ‘12,402, 7 
Blatchf. 290]; Thomas v. Hatch, 23 
F. Cas. No. 13,899, 3 Sumn. 170; Wil- 
liams v. Suffolk Ins. Co., 29 F. Cas. 
Wo. 17,7388, 3 “Samn, .270;> Cross: ‘v. 
Chicago. ete., R. Co., 191 Mo. A, 202, 
177 SW 1127; Farrar v. St. Louis, 
etc., R. Co., 149 Mo, A. 188, 130 SW 


373; Chandler v. St. Louis, ete, R. 
Co:;, 127 Mo. A. 34, 106 SW 5538; 
Simonpietri v. Toro, 8 Porto Rico 
Fed. 394 


“In questions belonging to the do- 
main of general jurisprudence, where 
commercial securities and contracts 
between citizens of different states 
are involved, the jurisdiction of the 
courts of the United States is ab- 
solute when sought; and these courts 
must hear and determine such ques- 
tions independent of the tribunals 
of the state in which they arise.” 
Union Bank v. Oxford, 90 Fed. 
Te nos 

[a] Common law of a state.—Un- 
der Rev. St. § 721 (Comp. St. [1901] 
p 581), which makes the laws of 
the several states rules of decision 
in trials at common law, so far as 
the construction of the state con- 
stitution and statutes is concerned, 
the decisions of the highest court 
of the state are controlling, but upon 
the question as to what is the com- 
mon law of the state, unless such 
decisions have so clearly established 
a settled rule as to make it a part 
of the peculiar and local law of that 
state, the federal courts exercise an 
independent judgment, their jurisdic- 
tion being codrdinate with, and not 
subordinate to, the_ state court. 
Snare, ete., Co. v. Friedman, 169 
Fed. 1, 94 CCA 369, 40 LRANS 367 
{certiorari den 214 U. S. 518, 29 SCt 
700, 53 L. ed. 1065]. 

94. Kuhn v. Fairmont Coal Co., 
215 U. S. 349, 30 SCt_ 140, 54 L. ed. 
228; Tampa Water-Works Co. Vv. 
Tampa, 199 U. S. 241, 26 SCt 23, 50 
L. ed. 170; Baltimore, etc., CORN 
Baugh, 149 U. S. 368, 13 Sct 914, 37 
L. ed. 772; Clark v. Bever, 139 U.S. 
35 L. ed. 88; Gormley 


33 L. 
Gow 12510. 


+ Burgess Vv. 
Eden Sct 10, 27 L. ed. 359; Marshall 
County Vv. Schenck, 5 Wall. (U. S.) 


9: Norfolk Bank v. Whipple, 
Bea 195 [aff 258 Fed. 990, 169 CCA 


6477; U. S 


vy. American Colortype Co., 243 Fed. 


156 CCA 97; 
oan Fed. 527; Northwestern 


Cotta Co. 


148 CCA 207; Paterlini v. Memorial 


| nious.” 
| cago, 


; 4 Wed. 664, 166 CCA | 
TE La ahaa /i75'° U. S91, 20 SCt 33, 44 L. ed. 


; ; ANG, atl eae es | 
etc., Co., 249 Fed. 609 (aff ed. 
1: 4 ed. 363; Kawin | 
ey Cees eater tse eral courts will follow a state court 
Downey v. Gooch, | 
Terra, | 


v. Caldwell, 234 Fed. 491, | 
4 courts. 


- 
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questions 


Hospital Assoc., 229 Fed. 838 [rev 
on other grounds 232 Fed. 359, 146 
CCA 407]; Guernsey v. Imperial 
Bank, 188 Fed. 300, 110 CCA 278, 40 
LRANS 377; Henderson v. Phillips, 
178 Fed. 374; Milford, etc, St. R. 
Co. v. Cline, 150 Fed. 325, 80 CCA 95; 
Mearns v. Central R. Co., 139 Fed. 
543, 71 CCA. 331; Independent School 
Dist. v. Rew, 111 Fed. 1, 49 CCA 198, 
55 LRA 364; Saginaw Bank v. West- 
ern Pennsylvania Title, etc., Co., 105 
Fed. 491; Belding v. Hebard, 103 Fed. 
523, 483 CCA 296; Northern Nat. Bank 
v. Hoopes, 98 Fed. 935; Hunt v. Hurd, 
98 Fed. 683, 39 CCA 226; Bancroft 
v. Hambly, 94 Fed. 975, 836 CCA 595; 
Dygert v. Vermont L. & T. Co., 94 Fed. 
93) “8T “CCA: ’389* New 'York;. ete: “R. 
Co. v. O’Leary, 93 Fed. 737, 85 CCA 


562; Stewart v. Morris, 89 Fed. 290,° 


32 CCA 203; Brunswick Terminal Co. 
v. Baltimore Nat Bank, 88 Fed. 607 
[rev on other grounds 99 Fed. 635, 
40 CCA 22, 48 LRA 625]; McPeck v. 
Central Vermont R. Co., 79 Fred. 590, 
2b. .CCA. 1103. Union Pae? RR?) Co. <v. 
Yates, 79 Fed. 584, 25 CCA 103, 40 
LRA 553; Berry v. Lake Erie, etc., 
R. Co., 70 Fed. 679; Phipps v. Hard- 
ing, 70 Fed. 468, 17 CCA 203, 30 
LRA 513; Cairo, etc., R. Co. v. Bre- 
voort, 62 Fed. 129, 25 LRA 527; Mur- 
ray v. Chicago, etc., R. Co., 62 Fed. 
24 [aff 92 Fed. 868, 85 CCA 62]; 
Brown yv. Grand Rapids Parlor Fur- 
niture Co., 58 Fed. 286, 7 CCA 225, 22 
LRA 817; Western Union Tel. Co. v. 
Wood, 57 Fed. 471, 6 CCA 432, 21 
LRA 706; Hinds. v. Keith, 57 Fed. 
10, 6 CCA 231; Newport News, etc., 
Co. v. Howe, 52 Fed. 362, 3 CCA 121; 
Farmers’ Nat. Bank v. Sutton Mfg. 
Covr52 Fed. 191,''3° CCA 11/17 GORA 
595; Northern Pac. R. Co. v. Peter- 
son, 51 Fed. 182, 2 CCA 157 [rev on 
other grounds 162 U. S. 346, 16 SCt 
843, 40 L. ed. 994]; Windsor Sav. 
Bank v. McMahon, 38 Fed. 283, 3 
LRA 192; Raymond v. Terrebonne 
Parish, 28 Fed. 773 faff'132 U.S. 
192,'10 SCt 57; 23° Ey ed, 309]; .Sher- 
man Bank v. Apperson, 4 Fed. 25; 
Austen v. Miller, 2 F. Cas. No. 661, 
5 McLean 153 [aff 13 How. 218, 14 
L. ed. 119]; Branch v. Macon, ete., 
R. Co., 4 F. Cas, No. 1,808, 2 Woods 
385; Davie v. Hatcher, 7 F. Cas. No. 
3,610, 1 Woods 456; Donnell v. Co- 
lumbia Ins. Co., 7 F. Cas. No. 3,987, 
2 Sumn. 366; Jewett v. Hone, 13 F. 
Cas. No. 7,311, 1 Woods 530; Meade 
v. Beale, 16 F. Cas. No. 9,371, Taney 
339; Mutual Safety Ins. Co, v. The 
George, 17 F. Cas. No. 9,981, Olcott 
89; Riley v. Anderson, 20 F. Cas. 
No. 11,835, 2 McLean 589; Robinson 
v. Commonwealth Ins. Co., 20 F. Cas. 
No. 11,949, 3 Sumn. 220; Williams v. 
Suffolk Ins, Co., 29 F. Cas. No. 17,- 
738, 3 Sumn. 270. 

“The general statement has been 
often made that the federal courts 
are not bound to follow the decisions 
of state courts on questions of gen- 
eral jurisprudence, when unaffected 
by state legislation; but no exact 
enumeration has ever been made, or 
ever can be made, of the questions 
that come within this general defi- 
nition. Moreover, the decisions of 
the supreme court relating to the 
subject are not uniform or harmo- 

Hartford F. Ins. Co. v. Chi- 
ete! (eR. Coy) 70. Med.) 2015 
209, 17 CCA 62, 130 LRA 193 [aff 


84]. 

[a] Im case of conflict between 
the federal and state decisions upon 
a question of commercial law, fed- 


to avoid double payment by a party 
of the same debt, without the possi- 
bility of relief from the federal 
Sonstiby v. Keeley, 7 Fed. 


[25C.J5.] 847 


to which the federal courts exercise their inde- 
pendent judgment, regardless of state decisions, pro- 
vided of course there are not state statutes ex- 
pressly governing the question, may be mentioned 
relating 


to contracts;9> commercial 


447, 2 McCrary 1038. . 

[bl]. A decision of a state court 
will be followed if possible, even 
though not binding on the federal 
court, when the latter’s jurisdiction 
is solely because of the citizenship 
of the parties and it is called upon 
to pass upon the question of law al- 
ready determined in one state. Van 
Bokelen v. Brooklyn City R. Co., 
Ae F. Cas. No. 16,830, 5 Blatchf. 

[c] Action against carrier for in- 
jury to passenger.— Where an action 
against a carrier to recover damages 
for injuries to a passenger had been 
dismissed pursuant to the unanimous 
opinion of the highest state court, 
and the questions of negligence pre- 
sented were not questions as to 
which the federal and state courts 
were at variance, comity required 
such decision to be followed by the 
federal courts in a subsequent action 
therein by the same parties for the 
same cause, although such opinion 
was not controlling authority. 
Mearns v. Central R. Co., 139 Fed. 
543; 71 (CCA ‘331. 

[d] Upon the question of the care 
required of a traveler on a highway 
on approaching a_ street railway 
crossing, the local decisions are per- 
suasive in a federal court. Milford, 
etc., St. R. Co. v. Cline, 150 Fed. 325, 
80 CCA 95. 

[e] A decision of an appellate 
state court construing a contract be- 
tween the parties, while not conclu- 
sive on the federal courts of concur- 
rent original jurisdiction, will never- 
theless be given strong persuasive 
effect. Henderson v. Phillips, 178 
Fed. 374. : 

[f] Acts and contracts of foreign 
corporation.—The decisions of a state 
court that contracts made and trans- 
actions done in the state by a foreign 
corporation, which has not complied 
with the laws of the state, do not 
constitute interstate transactions, 
while not conclusive, will. be fol- 
lowed in the federal court, in the ab- 
sence of conflicting and controlling 
authority in the federal courts. 
Thomas v. Birmingham R. Light, 
ete., Co., 195 Fed. 340. 

[gl] Dedication of property—A 
decision of the supreme court of a 
state that the designation of certain 
jand on a plat as “Ehmen’s Park” 
constituted a dedication of it to pub- 
lic use, although not conclusive on 
the federal courts, would be fol- 
lowed under the doctrine of comity. 
Ehmen v. Gothenburg, 200 Fed. 564, 
119 CCA 44. 

95. National Safe Deposit Co. v. 
Stead, 232 U. S. 58, 34 SCt 209, 58 
L. ed. 504 [aff 250 Ill. 584, 95 NE 
973, AnnCas1912B 430]; Stearns v. 
Minnesota, 179 U. S. 223, 21 SCt 73, 
45 L. ed. 162 [rev 72 Minn. 200, 75 
NW 210]; Washburn, etc., Mfg. Co. 
v. Reliance Mar. Ins. Co., 179 U. S. 
1, 21 SCt 1, 45 L. ed. 49 [aff 82 Fed. 
296, 27 CCA 1384]; Jefferson Branch 
Bank v. Skelley, 1 Black (U. S.) 436, 
17 L. ed. 173; Interstate Compress 
Co. v. Agnew, 255 Fed. 508, 168 CCA 
199; Northwestern Terra Cotta Co. 
v. Caldwell, 234 Fed. 491, 148 CCA 
207; Mechanics’-American Nat. Bank 
v. Coleman, 204 Fed. 24, 122 CCA 
338; Keene Five Cent Sav. Bank v. 
Reid, 123 Fed. 221, 59 CCA 225 [cer- 
tiorari den 191 U. S. 567, 24 SCt 841, 
48 L, ed. 305]; Gilbert v. American 
Surety Co., 121 Fed. 499, 57 CCA 619, 
61 LRA 258 [certiorari den 190 U.S. 
560, 23 SCt 855, 47 L. ed. 1184]; Ot+ 
tumwa v. City Water Supply Co., 119 
Fed. 315, 56 CCA 219, 59 LRA 604; 
Casserleigh v. Wood, 119 Fed. 308, 56 
CCA 212; U. S. Savings, ete.,. Co. v. 
Harris, 113 Fed. 27; Bancroft v, Ham- 
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paper ;°* insurance policies;®? the relation of master 
and servant;°* the liability for injury to a servant 9 
or for the acts or negligence of servants; the rights, 
duties, and liabilities of carriers of passengers,” 
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may stipulate for exemption from responsibility 
for his own negligence or that of his servant;> the 
rights, duties, and liabilities of telegraph compa- 
nies ;° the construction and validity of a bond;’ the 


- Fed. 357. 


goods,’ or live stock;* the extent to 


bly, 94 Fed. 975, 36 CCA 595 [rev 83 
Fed. 444]; Eastern Bldg., etc., Assoc. 
v. Bedford, 88 Fed. 7 [mod on other 
grounds 181 U. S. 227, 21 Sct 597, 
45 L. ed. 834]; Sullivan v. Beck, 79 
Fed. 200, 


[a] Guaranty.—Johnson vy. Charles 
D. Norton Co., 159 Fed. 361, 86 CCA 
361. 

[b] Mutuality.— Union Bag, ete., 


Corp. v. Bischoff, 255 Fed. 187. 

[c] Whether contrary to public 
poponr Sheppey v. Stevens, 177 Fed. 
484. 

{d] Time to sue.—The right of a 
party to an executory contract, on 
the refusal of.the other party to per- 
form, to sue for, and to recover his 
entire damages for the breach, with- | 
out waiting for the expiration of the 
time for performance, is a question 
of general law. H, T. Smith Co. v. 
Minnetto-Meriden Co., 168 Fed. 777. 

[e] State administrative regula- 
tions.—A federal court will not re- 
fuse to enforce a valid contract, 
harmless in itself, which is nonen- 
forceable in the state courts merely 
on account of noncompliance with 
state administrative regulations. 
Hastern Bldg., etc, Assoc. v. Bed- 
ford, 88 Fed. 7 [mod on _ other 
grounds 181 U.S. 227, 21 SCt 597, 45 
L. ed. 834]. 

{f] A federal court is not at lib- 
erty to accept as conclusive the con- 
struction of a contract by the su- 
preme court of a state, where such 
construction in no manner depends 
On any State law, and is not pleaded 
as creating an estoppel between the 
parties, but is required to exercise 
its independent judgment, giving to 
the state decision, however, due 
weight as a precedent. Bancroft v. 
Hambly, 94 Fed. 975, 36 CCA 595. 

96. Citizens’ Sav. Bank v. New- 
buryport, 169 Fed. 766, 95 CCA 232 
[certiorari den 215 U. S. 598, 30 Sct 
399, 54 L. ed. 342]; State National 
Bank v. Cudahy Packing Co., 126 
Fed. 543 [aff 134 Fed. 538, 67 CCA 


662]; Saginaw Bank v. Western 
Pennsylvania Title, etc., Co. 25105 
Fed. 491; Northern Nat. Bank v. 


Hoopes, 98 Fed. 935; Dygert v. Ver- 
mont L: & T. Co:, 94 Fed. 913, 37 
CCA 389, 

[a] Provision for attorney’s fees, 
—Mechanics’-American Nat. Bank y. 
Coleman, 204 Fed. 24, 122 CCA 338; 
The Avalon, 169 Fed. 696. 

[b] Whether certificate of depos- 
it mnegotiable—Forrest  v. Safety 
Banking, etc., Co., 174 Fed. 345. 

[c] Liability of bank accepting 
commercial paper for collection.— 
Taylor, ete., Co. v. Ashtabula Nat. 
Bank, 262 Fed. 168. 

{d] Walidity of note.—On a ques- 
tion as to the validity of a note 
given for the purchase price of cor- 
porate stock, which is claimed td be 
void under constitutional provisions 
forbidding corporations from issuing 
stock, except for money paid, etc., 
the federal courts are not bound to 
follow the decisions of the highest 
state court. Wilson v. Spencer, 261 


{e] Provision in note for applica- 
tion of local law.—A provision in a 
note that “this note and the coupons 
hereto attached ... are to be con- 
strued by the laws of the state of 
Kansas” means the statutes of the 
state with reference to negotiable 
instruments, and the rights and lia- 
bilities of the parties thereto, and 
does not comprehend the decisions of 
local courts construing like contracts 
that had been or might thereafter be 
announced; nor can it be extended so 
as to make the decisions of the local 
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rights of holders 


courts the governing law with re- 
spect to the construction of the pro- 
visions of a mortgage given to se- 
cure such note. Keene Five Cent 
Sav. Bank v. Reid, 123 Fed. 221, 222, 
59 CCA 225 [certiorari den 191 U. S. 
567, 24 SCt 841, 48 L. ed. 305]. 

97. Washburn, etc., Mfg. Co, v. 
Reliance Mar. Ins. Co., 179 U. S. 1, 
21. SCt 1,45 Li: ed. 49 [aff) 82 Fed. 
296, 27 CCA 134]; Carpenter v. Provi- 
dence Washington Ins. Co., 16 Pet. 
(U. S.) 495, 10 L. ed. 1044; Mutual L. 
Ins. Co. v. Lane, 151 Fed. 276 Laff 
157 Fed. 1002, 85 CCA 677 (certiorari 
den 208 U. S»617, 28 SCt 569, 52 L. 
ed 647)]; Spinks v. Mutual Reserve 
Fund Life Assoc., 137 Fed. 169; 
Meigs v. London Assur. Co., 134 Fed. 
1021, 68 CCA 249 [aff 126 Fed. 781]; 
Gordon v. Ware Nat. Bank, 132 Fed. 
444, 65 CCA 580, 67 LRA 550; Riges 
v. Union L. Ins. Co., 129 Fed. 207, 
63 CCA 365 [rev 123 Fed. 312, and 
certiorari den 194 U. S. 637, 24 Sct 
860, 48: L. ed. 1161]; Union L. Ins. 
Co. v. Riggs, 123 Fed. 312 [rev on 
other grounds 129 Fed. 207, 68 CCA 
365 (certiorari den 194 U. S. 637, 24 
SCt 860, 48 L. ed. 1161)]; Washburn, 
ete., Mfg. Co. v. Reliance Mar. Ins. 
Co., 106 Fed. 116; Donnell v. Colum- 
bian Ins. Co., 7 F, Gas. No. 3,987, 2 
Sumn, 366; Gloucester Ins. Co. v. 
penser, 10 F. Cas. No, 5,487, 2 Curt. 
3 


[a] Validity of assignment.—Rus- 
sell v. Grigsby, 168 Fed. 577, 94 CCA 
61 [rev on other grounds 222 U. §S. 
149, 32 SCt 58, 56 L.\ ed. 133, 36 
LRANS 642, AnnCasi913B 8631. 

{b] The status of one through 
whom insurance contracts were cb- 
tained as the agent of the insurer 
so as to preclude the matter from 
relying on misrepresentations of the 
former as breaches of warranty and 
defenses is a question of general 
law. Travelers’ Ins. Co. v. Thorne, 
180 Fed. 82, 103 CCA 436, 388 LRANS 
626 [certiorari den 220 U. §S. 614, 31 
SCt 719, 55 L. ed. 610]. U 

[c] The effect of the knowledge 
of the local agent of a life insurance 
company on the right of the company 
to insist on a condition in respect to 
misrepresentations made in the ap- 
plication is within the rule. AStna L. 
Ins. Co. v. Moore, 231 U. S. 543, 34 
SCt 186, 58 L. ed. 356. 

Tweeten v. Tacoma R., etc., 
Co., 210 Fed. 828, 127 CCA 378: Mc- 
Peck v. Central Vermont R. Co., 79 
Fed. 590, 25 CCA 110; Cross v. Chi- 
cago, ete, R. Co. 191 Mo. A. 202, 
177 SW 1127; Chandler v. St. Louis, 
ete:, R. Co. (127, Mo; A. 34,) 106 Sw 


553. 

Fillippon vy. Albion Vein Slate 
Co., 258 U. S. 76, 39 SCt 435, 63 L. ed. 
853 [rev 242 Fed. 258, 155 CCA 98]; 
Beutler v. Grand Trunk Junction R. 
Co., 224 U. S. 85, 32 SCt 402. 56 IL. 
ed. 679; Oakes v. Mase, 165 U. S. 
363, 17 SCt 345, 41 L. ed. 746; Gara- 
ner v. Michigan Cent. R. Co., 150. U. 
S. 349, 14 SCt 140, 37 L. ed. 1107; 
Baltimore, ete., R, Co. v. Baugh, 149 
U. S. 368, 13 SCt 914, 37 L. ed. 772; 
Hough v.: Texas, ete.) R. Co., 100 
U. S. 213, 25 L. ed. 612; Union Pac. 
R. Co, v. Marone, 246 Fed. 916, 159 
CCA 188; Moss v. Gulf Compress 
Co., 202 Fed. 657, 121 CCA 673 1li-~ 
nois. Cent. R. Co. vy. Hart, 176 Fed. 
245, 100 CCA 49; Snipes v, Southern 
R. Co., 166 Fed. 1, 91 CCA 593: Kin- 
near Mfg. Co. v. Carlisle, 152 Fed. 
938, 82 CCA 81; Jones v. Southern 
Pac. Co., 144 Fed. 973, 75 CCA 602, 7 
AnnCas 256 [certiorari den 202 Uz. 
S. 620, 26 SCt 766, 50 L. ed. 1174]; 
Pennsylvania Co. v. Fishack, 123 Fed, 
465, 59 CCA 269; Blliott v. Felton, 


which a carrier 


of bonds of municipalities or other 


182, 2 CCA 157 [rev on other grounds 
162 U. S. 346, 16 SCt 848, 40 L. ed. 
994]; Dillon v. Union Pac. R. Co., 
7 F. Cas. No. 3,916, 3 Dill. 319; Spring 
Valley Coal Co. v. Patting, 112 Tl. 
AL a ate 200 Tit a 34 oat : 
Cross v. Chicago, ete, R: Co., 191 
Mo. A. 202, 177 SW 1127; Farrar v. 


St. Louis, etc, R. Co. 149 Mo. A. 
188, 130 SW 373. 
1. Salmons v. Norfolk, ete. RB. 


Co., 162 Fed. 722 [aff 169 Fed. 1022, 
94 CCA 668]; Farrar v. St. Louis, 
eta R. Co., 149 Mo. A. 188, 130 SW 

“The courts of the United States 
have uniformly held that where the 
relation of master and servant is 
unaffected by statute, the question of 
the responsibility of the master for 
injuries caused to or by his servants 
is one of general law, in regard to 
which the courts of the United 
States are not bound to follow the 
State court. [Baltimore, ete, R. Co. 
v. Baugh, 149 U. S. 368, 13 SCt 914, 
37 L. ed. 772; Northern Pac, R. Co, v. 
Mase, 63 Fed. 114, 11 CCA 63]. -In 
the latter case, Judge Sanborn, 
speaking for the Court of Appeals 
for the Highth Circuit, said: ‘In the 
absence of legislative enactments, 
the liability of a master to one of 
his employees for the negligence of 
another is determinable by the gen- 
eral law, and not by the local law, 
and the decisions of the courts of 
the State in which the injury is in- 
flicted are not controlling in the na- 
tional’ courts. But whenever this 
subject is regulated by the statutes 
of the State in which the injury is 
inflicted, these become the rules of 
decision in trials at common law in 
the national courts, under section 
721 of the Revised Statutes [Comp. 
St. (1901) p 581], and measure the 
duties and liabilities of the litigants.’ 


To the same effect is New York, etc.,- 


R. Co. v. O’Leary, 93 Fed. (37,4 30 
CCA 562.” Chandler v, St. Louis, 
etc., R. Co., 127 Mo, A. 34, 44, 106 
SW 553. . 

[a] iability for exemplary dam- 
ages for wanton and oppressive con- 
duct of servants 
general 
Cos, ve 
mee ee BY s 

ract. Co. v. Miller, 174 Fed. 607, 98 
CCA 453. 

_2. lake Shore, etc., R. Co. v. Pren- 
tice, 147 Uy Si 40a, 13) Sct PAO NS 7; 
L. ed. 97; Baltimore, etc. Ren @o. ae 
Thornton, 188 Fed. 868, 110 CCA 502. 

3. Myrick v. Michigan Cénty Rs 
See et vu Ss. pees SCt 425, 27 L. ed. 

: aldron v. Director Gen, il- 
non trrege Fed. 196. ee $ vat 

. ripp v. Michigan Cent. R. Co., 
a Fed. 449, 151 CCA 885, LRA1918A 

5. Liverpool, etci, 


Steam Co. yv 


Phenix Ins. Co., 129'U. §. 397, 9 Sct 


469, 32 Tied. 788; New York Cent Ri. 
Fouts ee: i Wall. (U. S.) 357, 

. ed. ; Hells v. St. i i 
R. Co., 52 Fed. 903. eee 


Brick Co. v, Nati 
Fed. 507. Hi to 


=e eee 
Same title, page and note number, 


T1385) 


-§§ 185-188] 


public corporations ;® the construction of a will;® the 
validity of a release;!° the validity of an arbitra- 
tion agreement to oust the courts of jurisdiction; 
what law governs a contract;'2 the existence or non- 
existence of a contractual right alleged to have been 
impaired by state legislation;!2 whether the liabil- 
ity of a stockholder for debts of a corporation 
is wholly statutory or partly contractual;!* the ef- 
fect to be given to the contract of a person non 
compos mentis;'° estoppel ;1® whether a judgment is 
void or simply erroneous; the time when a cause 
ef action accrues;'!§ the right to attack a judgment 
collaterally ;1° whether presumptions will be made 
in aid of a defective return of substituted ser- 
vice;*° the admissibility of parol evidence to show 
a condition connected with a note which is uncon- 
ditional on its face;?4 the admission of a parol 
agreement to limit a written contract ;?? construc- 
tion of common-law rules of evidence;?3 negli- 
gence;** the burden of proof as to contributory 
negligence ;?° the liability of a lessor of a railroad 
track for negligence of its lessee;?* the measure of 
damages in an action of tort;2”7 the measure of 
damages for breach of a contract;?° the priority be- 
tween assignees;?® the penal character of a stat- 
ute;°° what will excuse a plaintiff in replevin for 
nonreturn of the property replevied on his failure 
in the action;*! the right to fasten a special trust 
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on funds held by the receiver of an insolvent 
bank;** the existence 23 and validity ** of a union 
between two national church organizations, and 
property rights arising out of such an union;?> and 
whether a statute is a grant of a civil right to a 
private person, or essentially designed to punish 
an offense against the public and therefore not 
enforceable in another state.%¢ 

[§ 186] 17. Construction of Federal Constitu- 
tion. A decision of a state court, construing the 
constitution of the United States, is not binding 
on a federal court sitting in such state.37 

[§ 187] 18. Construction of Federal Statutes. 
Federal statutes must be interpreted by the fed- 
eral courts independently of local considerations,38 
and cannot be said to have an established mean- 
ing, whatever the decisions of other courts may 
have been, until they are construed by the su- 
preme court of the United States.*® It follows that 
a decision by a state court as to the construction 
or application of a federal statute is not control- 
ling on the federal courts.?° 

[§ 188] C. Application of State Laws and De- 
cisions to Particular Matters—1. Limitations and 
Laches. State statutes of limitation, as construed 
by the state courts, should be applied in actions 
at law in a federal court where they are applicable,*1 — 
unless such application would contravene some pro- 


8. Pana v. Bowler, 107 U. S. 529, 
2 SCt 704, 27 L. ed. 424. 

“Conceding that the action of a 
municipal or quasi-municipal body 
was illegal, as held by a state court, 
still the question whether or not the 
illegal action ‘of such a body, in the 
exercise of a power granted to it, 
constitutes any defense to bonds is- 
sued or contracts made pursuant to 
such action, and held by a bona fide 
purchaser, is a question of general 
jurisdiction which it would be a 
dereliction of duty for a federal court 
to decline to consider and determine 
for itself.’ Clapp v. Otoe County, 
104 Fed. 473, 45 CCA 579 [certiorari 
den 180 U. S. 638, 21 SCt 120, 40 L. 
ed. 710]. 

9. Messinger -v. Anderson, 171 
Fed. 785, 96 CCA 445 [rev on other 
grounds 225 U. S. 436, 32 SCt 739, 56 
L. ed. 1152] (holding, however, that 
the state court’s decision was right 
and should have been followed). 

10. Fowler v. Pennsylvania R. 
Co., 229 Fed. 373, 148 CCA 493. 

11. U. S. Asphalt Refining Co. v. 
Trinidad Lake Petroleum Co., 222 
Fed. 1006; Jefferson F. Ins. Co, v. 
Bierce, 183 Fed. 588. 

12. U.S. Savings, ete., Co. v. Har- 
ris, 113 Fed. 27; Manship v. New 
South Bldg., ete, Assoc., 110 Fed. 
845; Dygert v. Vermont L. & T. Co., 
94 Fed. 913, 37 CCA 389; Vermont L. 

& T. Co, v. Dygert, 89 Fed. 123. 

13. Milwaukee Electric R., etc., 
Go. v. State, 252 U.'S. 100) 40, SCt 
306, 64 L. ed. 476, 10 ALR 892; J. W. 
Perry Co. v. Norfolk, 220 U. S. 472, 
31 SCt 465, 55 L. ed. 548; Great 
Northern R. Co. v. Minnesota, 216 
U. S. 206, 30 SCt 344, 54 L. ed. 446; 
Sullivan v. Texas, 207 U. S. 416, 28 
SCt 215, 52 L. ed. 274; Citizens’ Sav. 
Bank v. Owensboro, 173 U. S. 636, 
19 SCt 530, 43 L. ed. 840; McCullough 
vy. Virginia, 172 U. S. 102, 19 SCt 
134, 43 L.. ed. 382 [rev 90 Va. 597, 19 
Sm 114]; Birmingham Waterworks 
Co. v. Birmingham, 211 Fed. 497 [aff 
213 Fed. 450, 180 CCA 96]. 

{a] he federal courts will lean 
toward an agreement with the views 
of the state court in case of doubt. 
Board of Liquidation of Cit}; Debt v. 

. Louisiana, 179 U. S. 622, 21 SCt 263, 
45 L. ed, 347 [aff 51 La. Asn, 1849, 
26 S 679]. 

14, Converse v. Mears, 162 Fed. 

767. 


15. Edwards v. 
756, 4 McCrary 34. 

16. Newbern v. Barnesville Nat. 
Bank, 234 Fed. 209, 148 CCA 111, 
LRA1917B 1019. 

17. Phoenix Bridge Co. v. Castle- 
berry, 131 Fed. 175, 65 CCA 481; 
Be v. Staples, 76 Fed. 721, 23 CCA 

18. Murray v. Chicago, etc., 
Co., 92 Fed. 868, 35 CCA 62 [aff 
Fed. 24]. ; 

19. Phoenix Bridge Co. v. Castle- 
berry, 131 Fed. 175, 65 CCA 481. 

20. King v. Davis, 137 Fed. 198 
[aff 157 Fed. 676, 85 CCA 348]. 


Davenport, 20 Fed. 


R. 
62 


21. Sioux Falls Nat. Bank. v. 
Klaveness, 264 Fed. 40. 
a es Van Vieet v. Sledge, 45 Fed. 
3. , 


23, Union Pac.”R-.'Co.. v.. Yates, 79 
Fed. 584, 25 CCA 103, 40 LRA 553. 
And see supra § 142. 

{a] A state statute authorizing 
Official acts of notaries) to be given 
in evidence does not bind federal 
courts. Craig v. Brown, 6 F. Cas. 
No. 3,330, 3 Wash. C. C. 508. 

Presumpticns and burden of proof 
see supra § 142. 

24, Southern R. Co. v. Smith, 214 
Fed. 942, 131 CCA 234; Snare, etc., 
Co. v. Friedman, 169 Fed. 1, 94 CCA 
369, 40 LRANS 367 [certiorari den 
214 U. S578, 29° SCt 700, 53 L. ed. 
1065]; Force v. Standard Silk Co., 160 


pe 992 {aff 170 Fed. 184, 95 CCA 
286]. 
25. Harmon v. Barber, 247 Fed. 1, 


159 CCA 219, LRA1918F 428. 

26. Curtis v. Cleveland, ete, R. 
Co., 140 Fed. 777; Yeates v. Illinois 
Cent. R. Co., 137 Fed. 943. 

27. Power v. Augusta, 191 Fed. 
647; Woldson v. Larson, 164 Fed. 
548, 90 CCA 422. . 

28. Clark v. Belt, 223 Fed. 573, 
138 CCA 1 (contract to convey land). 

29. In re Leterman, Becher & Co., 


Inc., 260 Fed. 543 [certiorari den 250 
U. S. 668, 40 SCt 14, 63 L. ed. 1198]. 
30. Leyner Engineering Works v. 
Kempner, 163 Fed. 605. 
Three States Lumber Co. v. 
, 183 Fed. 479, 66 CCA 353, 69 
LRA 283. 
32. Beard v. Pella City Indepen- 
dent Dist., 88 Fed. 375, 31 CCA 562. 
33. Sherard v. Walton, 206 Fed. 
562. 
34. Helm v. Zarecor, 213 Fed. 648. . 
85. Barkley v. Hayes, 208 Fed. 


319. 

36. Huntington v. Attrill, 146 
Uy S2-65.7, 13 SCU 2248 3 6 weder bbws. 

387. Bryan v. Barriger, 251 Fed. 
328; Bradley v. Fallbrook Irr. Dist., 
68 Fed. 948 [rev on: other grounds 
3e0i TeeSr112) 7 SCty 665 41 iaeweds 

38. United Metals Selling Co. v. 
Pryor, 243 Fed. 91, 155 CCA 621 [cer- 
tiorari den 245 U. S. 662, 38 SCt 61, 
62 L. ed. 536]; Skaggs v. Kansas 
City Terminal R. Co., 233 Fed. 827; 
Chicago, ete., R. Co. v. Whaley, (Tex. 
Civ. A.) 190 SW 8383. See also cases 
infra note 39. 

39. Southern R. Co. v. Gray, 241 
U. S. 333, 36 SCt 558, 60 L. ed. 1030; © 
Cincinnati, etc., R. Co. v. Rankin, 241 
UES: 319) 36; SCti 555,560. eds 10225 
O’Sullivan v. Felix, 233 U. S. 318, 34 
SCt 596, 58 L. ed. 980 [aff 194 “Fed. 
88, 114 CCA 166]; Calhoun Gold Min. 
Co. v. Ajax Gold Min. Co., 182 U. S. 
499, 21 SCt 885, 45 L. ed. 1200 [aff 
27 Colo: 1;°59 -P’ 607%, 83° AmSReaLG? 
50 LRA 209]; Benedict v. New York, 
235 Fed. 258 [aff 247 Fed. 758, 159 
CCA 380]; Merko v. Sturm, etc., Co., 
233 Med. 68, 147 CCA 138; Fordham 
v. Hicks, 224 Fed. 810; West Vir- 
ginia v. Adams Express Co., 219 Fed. 
794, 135 CCA 464, LRAI9I6C 291; 
Guernsey v. Imperial Bank, 188 Fed. 
300, 110 CCA 278, 40 LRANS 377; In 
re Monongahela Distillery Co., 186 
Fed. 220; Sackett v. McCaffrey, 131 
Fed. 219, 65 CCA 205. 

[a] Whether the Bankruptcy Act 
superseded a state statute authoriz- 
ing the arrest of a judgment debtor 
on certain grounds after the return 
of an execution unsatisfied is a fed- 
eral question as to which state de- 
cisions are merely advisory. John- 
son v. Crawford, 154 Fed. 761. 

{[b] A state decision as to the 
prerequisites to the removal of a suit 
does not bind the federal court 
where the question is one of con- 
struction of a federal statute. Egan 
v. Chicago, etc., R. Co., 53 Fed. 675. 

40. West Virginia v. Adams Ex- 
press Co., 219 Fed. 794, 185 CCA 464, 
LRA1I916C 219 [rev 219 Fed. 331]. 
See also cases supra notes 38, 39. 

41. Dupree v. Mansur, 214 U. §8. 
161, 29 SCt 548, 53 L. ed. 950; 
curity Trust Co. v. Black River Nat. 
Bank, 187 U. S. 211, 23 SCt 52, 47 
L. ed. 147 [rev 104 Fed. 1006, 438 
CCA 683, and foll Security Trust Co. 
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vision of the constitution or a treaty or statute of 
the United States,*? or unless the action is under 
a federal statute which prescribes a limitation of 
time within which the action must be brought.48 


With regard to suits in equity, 


v. Dent, 187 U. S. 287, 23 SCt 61, 47 
L. ed. 158 (rev 104 Fed. 380, 48 CCA 
594)]; Dibble v. Bellingham Bay 
Land Co., 163 U. S. 63, 16 SCt 939, 
41 L. ed. 72; Great Western Tel. Co. 
v. Purdy, 162 U. S. 329, 16 SCt 810, 
40 L. ed. 986; Campbell v. Haverhill, 
ROOMS: (600,515 (SOt 1217139) das ed: 
280; Balkam v. Woodstock Iron Cos 
Oe Sula 14 SCE 1010; (88) hed. 
953 [aff 43 Fed. 648, 11 LRA 230]; 
Metcalf v. Watertown, 153 U. S. 671, 
14 SCt 947, 38 L. ed. 861; Bauserman 
Vv. Blunt,-147 U. Si 647, 18 SCt 466, 
387 L. ed. 316; Michigan Ins. Bank 
v. Hldred, 130 U. S. 693, 9 SCt 690, 
32 L. ed. 1080; New York Fourth Nat. 
Bank y. Franckiyn, 120 U. S. CATT. 
SCt 757, 30 L. ed. 825; The Harris- 
burg, 119° U."S. 199, 7 SCt 140, 30 Li: 
ed. 358 [rev 15 Fed. 610]; Moores 
v. Citizens’ Nat. Bank, 104 U. 8S. 625, 
26 L. ed. 870; Davie v. Briggs, 97 
U. S. 628, 24 L. ed. 1086; Chemung 
Canal Bank y. Lowery, 93 U. §. (2; 
23 L. ed. 806; Tioga R. Co. v. Bloss- 
Dune, metes (R.\Co.,. 20 “Wall «CU. S.) 
137, 22 L. ed. 331; Leffingwell vy. 
Warren, 2 Black (U. S.) 599, 17 L. 
ed. 261; Bacon v. Howard, 20 How. 
(U._S.) 22, 15 L. ed. 811; Porterfield 
v. Clark, 2 How. (U. S.) 76, 11 L. ed. 
185; Harpending v. New York Re- 
formed Protestant Dutch Church, 16 
Pet. (U. S.) 455, 10 L. ed. 1029: Mc- 
Elmoyle v. Cohen, 13 Pet. CUS) 
312, 10 L. ed, 177; Ross v. Duval, 13 
Pet: 45) 10 L. ed. 


; 11 Wheat. 
» 6 i ed. 495; Shipp v: 
Miller, 2 Wheat. (U. S.) 316, 4 L. ed. 
248; Graham y. Englemann, 263 Fed. 
166; Fellows v. National Can Co., 257 
Hed-/ 970, 169. CCA 120; St. Louis, 
etc, R. Co. v. Quinette, 251 Fed. 
773, 164 CCA 7; Conn v. Drew, 250 
Fed. 852, 168 CCA 166; Farley v. 
Carey Show Print Co., 249 Fed. 476, 
161 CCA 434; Humphreys v. Walsh, 
248 Fed. 414, 160 CCA 424: Benedict 
v. New York, 247 Fed. 758, 159 CCA 
616 [aff 250 U. S. 321, 39 SCt 476, 63 
L. ed. 1005]; Richardson v. Ball, 246 
Fed. 824, 159 CCA 126; Salyer v. 
Consolidation Coal Co., 246 Fed. 794. 
159 CCA 96 [certiorari den 246 U. g. 
669, 38 SCt 345, 62 lL. ed. 931]; Hicks 
v. Fordham, 246 Fed. 236, 158 CCA 
164; Chicago, etc., R. Co. v. Ziebarth, 
245 Fed. 334, 157 CCA 526: Pond 
Creek Coal Co. v. Hatfield, 239 Fed. 
622, 152 CCA 456; Goodno v. Hotch- 
kiss, 237 Fed. 686; Quinette v. Pull- 
man Co., 233 Fed. 980, 147 CCA 654; 
Memphis v. St. Francis Levee Dist.. 
231 Fed. 217; Quinette v. Pullman 
Co., 229 Fed. 338, 148 CCA 453; Ford- 
ham v. Hicks, 224 Fed. 810; Sullivan 
Vv. Ellis, 219 Fed. 694, 135 CCA 366; 
Irvine y. Elliott, 203 Fed. 82: O’Sulli- 
van _v. Felix, 194 Fed. 88 [aff 233 
U. S. 318, 34 SCt 596, 58 L. ed. 980]; 
Kentucky Coal, etc., Dev. Co. v. Ken- 
tucky Union Co., 187 Fed. 945, 110 
CCA 93; U. S. v. Boomer, 183 Fed. 
726, 106 CCA 164; General Electric 
Co. v. Hurd, 171 Fed. 984; Cheatham 
Vv. Evans, 160 Fed. 802, 87 CCA 576: 
Palmer v. Bradley, 154 Fed. 311, 83 
CCA 231 [certiorari den 209 U. §. 548, 
28 SCt 759, 52 L. ed. 921]; Defiance 
v. McGonigale, 150 Fed. 689, 80 CCA 
425 [aff 140 Fed. 621, and certiorari 
den 207 U. S. 585, 28 SCt 254, 52 I. 
ed. 352]; Rankin v. Herod, 140 Fed, 
661; Harrison v. Remington Paper 
Co., 140 Fed. 385, 72 CCA 405, 3 
LRANS 954, 5 AnnCas 314 [certiorari 
den 199 U. S, 607, 26 SCt 747, 50 L. 


For later cases, developments and changes in the law see cumulative Annotations, 
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it has been de- 


ed, 331]; Schurmeier y. Connecticut 
Mut. L. Ins. Co., 137 Fed. 42, 69 CCA 
22; Stevens y. Grand Cent. Min. Co., 
133 Fed. 28, 67 CCA 284: Scott v. 
Mineral Dev. Co., 130 Fed. 497, 64 
CCA 659 [certiorari den 196 U. §S. 
640, 25 SCt 796, 49 L. ed. 631]; At- 
lanta v. Chattanooga Edy., ete., 127 
Fed. 23, 61 CCA 387, 64 LRA 721 [aff 
203 Use 390, 027 \SCEL6b nt b1- Li ed: 
241]; Schurmeier v. Connecticut Mut. 
- Ins. Co., 124 Fed. 865, 60 CCA 
51; International Nay. Co, Ww. -Lind= 
strom, 123 Fed. 475, 60 CCA 649 [cer- 
tiorari den i93 U. S. 669, 24 SCt 852, 
48 L. ed. 840]; Taylor v. Union Pac, 
R. Co., 123 Fed. i55; Hale v. Coffin, 
120 Fed. 470, 57 CCA 528 [aff 114 
Fed. 567]; Wilson vy. Smith, 117 Fed. 
707 [aff 126 Fed. 916, 61 CCA 446]; 
Ratican v. Terminal R. Assoc., 114 
Fed. 666; Stern v. La Compagnie 
Transatlantique, 110 Fed. 996; At- 
lanta v. Chattanooga Fay., ete., 101 
Fed. 900 [rey on other grounds 127 
Fed. 23, 61 CCA 387, 64 LRA 721 [aff 


203 U._S. 390, 27 Sct 65, 51 L. ed. 
241]; Hanchett v. Blair, 100 Fed. 
Terminal 


817, 41 CCA 76; Brunswick 
Co, v. Baltimore Nat. Bank, 99 Fed. 
635, 40 CCA 22, 48 LRA 625; Aldrich 
v. Skinner, 98 Fed. 375; Reynolds v. 
Lyon County, 97 Fed. 155; Kulp v. 
Snyder, 94 Wed. 613; Bullion, etc., 
Bank y. Hegler, 93 Fed. 890; Cock- 
rill v. Butler, 78 Fed. 
other grounds 86 Fed. Miles 
Thompson v. German Ins. Co., 76 Fed. 
892; Fearing v. Glenn, 73 Fed. 116, 
19 CCA 388; Hayden y. 
Fed. 60, 17 
Claskey, 


, 44 Bed, 817]; Black y. 
47 Fed. 600 [aff 52 
312 (aff 168 U. Ss. 
L. ed. 221)]: But- 
ler v. Poole, 44 Fed, 586; Andrews vy. 


Bacon, 38 Fed. 777; Parks v. Watson, 
. Citizens’ Nat? 
Pulliam y, 


Hempst. 620; Martin v. Smith, 1 
tas. No. 9,164, 1 Dill. 85; Nicoily - 
Rodgers, 18 F. Cas. No. 10,260, 2 


States as rules of decisio 
than statutes of limitation of Actiona, 


ef the 


States and as construed b i 
highest courts,” Bullion, pick ed 
v. Hegler, 93 Fed, 890, 892. 

[a] A federal court will follow 


the construction given by the su- 
preme court of a state to a Statute 
of limitations of that state. Bruns- 
wick Terminal Co. vy. Baltimore Nat 
Banks 99 Fed. 635, 40 CCA 22, 48 LRA 

Cb] 
from 


Ist _ Di with- 
out joining the administrator of a 
deceased partner, limitation runs 
against such an action brought in a 
federal court, and cognizable therein 
from the time the cause of action 
accrued, notwithstanding provisions 
of the state statute which Suspend 


J 


N — 
-[§ 188 


cided, in accordance with the general rule as to the 
application of statutes of limitation to suits in 
equity,** that the federal courts are not controlled 
by state statutes of limitation,4® except in cases 
in which the jurisdiction at law and in equity is 


the right of action against the estate 
of the deceased partner pending ad- 
ministration, and provide that the 
time of such suspension shall not 
be counted in computing the period 
of limitation. Brigham-Hopkins Co. 
v. Gross, 107 Fed, 769. 

[ec] Right of foreign corporation 
to plead.—The decision of the su- 
preme court of a state with respect 
to the right of a foreign corporation 
to plead the state statute of limita- 
tions is binding on a federal court 
sitting within the state. Taylor v. 
Union, Pac, R. )Co., 123) med. bbs 
Contra Davis v. Smokeless Fuel Co., 
196 Fed. 753,116 CCA 381° [aff 182 
Fed. 1004] (the ruling of the court 
of appeals of New York that a for- 
eign ‘corporation cannot plead the 
state statute of limitations will not 
be followed by a court of admiralty 
as applied to a corporation which has 
been continuously subject to service 
of process within the state). 

{d] When cong'ress creates a new 
right of action without any limita- 
tion thereto, the state statute of 
limitations applies and binds federal 
courts. Copp vy. Louisville, ete., R. 
Co., 50 Fed. 164. 

{e] State statutes of limitations 
are applicable to an action at law 
for: (1) Infringement of a patent. 
Campbell vy. Haverhill, 155 U. 8. 610, 
15 SCt 217, 39 Li. ed. 280; Green v. 
Barrett, 122 Fed. 349. See also Pat- 
ents [30 Cye 996]. (2) Damages for 
an assault committed in attempting 
to prevent plaintiff from voting. 
O’Sullivan v, Felix, 194 Fed. 88, 114 
CCA 166 [aff 233 U. gs. 318, 34 Sct 
596, 58 L. ed. 980]. 

[f] The Kentucky statute of limi- 
tations relating to actions for the re- 
covery of land has been liberally 
construed and applied by the court 
of appeals of the State in respect 
to the adverse possession of settlers 
which will ripen into a title there- 
under, on account of the confusion 
created by the loose practice of the 
State in issuing patents for conflict- 
ing grants, and its decisions, having 
become 4 rule of property in the 
state, will be followed by the federal 
courts. Scott v. Mineral Dev. Co., 


ane yy TB eee aes [certiorari 
shits 0, SCt 796, 
L. ed. 631]. ee 
42. See cases Supra note 41. 


43. BS 
106 CCA 164: 
Fed. 821; Belch 


RCo, 76s C. 22, 96 SE 640 

44. See Equity § 251. 

45. Benedict vy. New York, 250 
UMS. 324. °39 SCt 476, 638 L. ed. 1005 


laff 247 Fed 758, 159 CCA 616 (aft 


235 Fed. 258)]: Ki 
ae} 58)] eby, v. Lake Shore, 


Cosy: Hatfield, 239 Peq, 622, 152 
COA . step v. Kentland Coal, 
ete} (Co. .1959 Fed. 61,7, 152 CCA 451; 
Sullivan y. Ellis, 219 Fed. 694, 135 


CCA 366; Davis v. Smokeless Fuel 
Co., 196 Fed. 753, VLG OCH 381; New- 


; Stevens 
nee 1h ee 
E Fe idelit 
bal ahed 766, 58 CCA 43; 
Vv. Farmers’ L,  & TT \Gox 
; Continental Nat, Bank vy. 


3; Johnston y, Roe, 1 


3 McCrary 162; Hall vy, 
Pussell, 11 F. Cas. No. 5,943, 3 ‘Sawer 
906 [aff 101 U.S. 503, 2500, ed. 


Same title, page and note number, 


2 ee 


§ 188] 


concurrent,*® in which eases courts of equity do 
not act so much in analogy to the statutes as in 
State statutes of limitation 
cannot be permitted to limit the general equity 
jurisdiction of the federal courts.*® 
equity may, however, follow such statutes 4° where 
they regard them as reasonable,®° or may apply them 
by analogy,>+ when the circumstances render it equi- 


Obedience to them.‘7 


FEDERAL COURTS 


plied.®? 


Courts of 


table that such statutes should be adopted or ap- 


829]; Stevens vy. Sharp, 23 F. Cas. 
No. 13,410, 6 Sawy. 113; Stillman v. 
White Rock Mfg. Co., 23 F. Cas. No. 
13,446, 3 Woodb. & M. 588. 

pel unusual conditions or extraor- 
dinary circumstances make it inequi- 
table to permit the prosecution of a 
suit after a briefer, or to forbid its 
maintenance after a longer, period 
than that fixed by the analogous 
statute, the chancellor will not fol- 
‘low the statute, but will determine 
the case in accordance with the equi- 
ties which arise from its own con- 
ditions or circumstances.’ Stevens 
v. Grand Cent. Min. Co., 133 Fed. 28, 
67 CCA 284, 288. 

[a]. Thus the New Jersey act of 
Aprile 8 1903) (CP. Le a Lo0sis Dp. 862), 
supplementing the Corporation Law, 
and providing, inter alia, that pro- 
moters who make a secret profit or’ 
bonus shall be liable to the corpora- 
tion therefor in an action either at 
law or in equity brought within four 
years but not afterward, imposed a 
condition upon the right to sue at 
law, but as to suits in equity, which 
could be brought independently of 
the statute, merely prescribed a limi- 
tation binding upon the state courts 
but not upon the federal courts. Til- 
den v. Barber, 268 Fed. 587. 

[b] Execution for deficiency on 
foreclosure.—The power of the fed- 
eral courts, in foreclosure suits, to 
order a general execution for any 
balance remaining after the sale of 
the mortgaged premises, is discre- 
tionary, and may be exercised with- 
out regard to a state statute of limi- 
tations. Phelps v. Loyhed, 19 F. Cas. 
No. 11,077, 1 Dill 512. 

[ec] On the other hand it has been 
held that a state statute of non- 
claim is not only a statute of limi- 
tations, but a rule of property relat- 
ing to trusts, and as such is binding 
on a federal court sitting in equity. 
Pulliam v. Pulliam, 10 Fed. 53. 

46. Kirby v. Lake Shore, etc., R. 
Co.,..120 U. S. 130, 7 SCt 430, 30 L. 
ed. 5€9; Frishmuth v. Farmers’ L. 
& T. Co., 95 Fed. 5; Miles v. Vivian, 
79 Fed. 848, 25 CCA 208;.Norris v. 
Haggin, 28 Fed. 275 [aff 136 U. S. 
886, 10 SCt 942, 34 L. ed. 424]; Pul- 
liam v. Pulliam, 10 Fed. 53. See also 
Equity § 251 text and note 85. 

47. Miles v. Vivian, 79 Fed. 848, 
25 CCA 208. y 

“While the equity jurisdiction of 
the courts of the United States is 
subject to neither limitation nor re- 
straint by state legislation, and is 
uniform throughout the different 
states of the Union, these courts, 
like all courts of equity, feel them- 
selves bound, in all cases of con- 
current jurisdiction, by the statutes 
of limitation that govern courts of 
law in similar circumstances; and 
whether they act in analogy or in 
obedience to those statutes is not of 
practical moment.” Frishmuth v. 
Farmers’ L. & T. Co., 95 Fed. 5, 10. 

4g. Frishmuth v. Farmers’ L. & 
T. Co., 95 Fed. 5; Miles v. Vivian, 
79 Fed. 848, 25 CCA 208. See Equity 


§§ 6, 17. See also supra §§ 6, 15. 
49,. Elmendorf v. Taylor, 10 Wheat. 
CUS e152, 62 las ed. 289; Benedict 


. New York, 247 Fed. 758, 159 CCA 
B16 [aff 235 Fed. 258, and aff 250 
TJ. S. 321, 39 SCt 476, 63 L. ed. 1005]; 
‘Benedict v. New York, 235 Fed. 258 
[aff 247 Fed. 758, 159 CCA 616]; 
Higgins Oil, etc., Co. v. Snow, 113 
Fed. 433, 51 CCA 267; Frishmuth v. 
Farmers’ L. & T. Co, 95 Fed. 5; 


Miles v. Vivian, 79 Fed, 848, 25 CCA 
208; Naddo v. Bardon, 47 Fed. 782 
[aff 51 Fed..498, 2.CCA 335]. 

50. Stevens v. Sharp, 23 F. Cas. 
No. 13,410, 6 Sawy. 113. 

51. Kirby v. Lake Shore, etc. R. 
Com Z 00 Univ. S..) L380) ee SbF 0018 Or a. 
ed. 569; Warner vy. Citizens’ Nat. 
Bank, 267 Fed. 661; Davis v. Smoke- 
less Fuel Co., 196 Fed. 753, 116 CCA 
381; Armstrong Cork Co. v. 
chants’ Refrigerating Co., 
199, 107 CCA 98; Stevens v. Grand 
Cent. Min: Co.,. 133 Fed, v28,. 614 CCA: 
284; Frishmuth v. Farmers’ L. & T. 
Co., 95 Fed. 5; Naddo v. Bardon, 47 
Fed. 782 [aff 51 Fed. 493, 2 CCA 335]; 
Bisbee v. Evans, 17 Fed. 474; Taylor 
v. Holmes, 14 Fed. 498 [aff 127 U. S. 
489, 8 SCt 1192, 32 1..ed:- 179]; Pul- 
liam v. Pulliam, 10 Fed. 53; John- 
ston v. Roe, 1 Fed. 692, 1 McCrary 
162; Hall v. Russell, 11 F. Cas. No. 
5,948, 3 Sawy. 506 [aff 101 U. S. 
503, 25 L. ed. 829]. 

52. Armstrong Cork Co. v. Mer- 
chants’ Refrigerating Co., 184 Fed. 
199, 107 CCA 938; Naddo v. Bardon, 
47 Fed. 782 [aff 51 Fed. 493, 2 CCA 
335]; Norris v. Haggin, 28 Fed. 275 
[aff 136 U. S. 386, 10 SCt 942, 34 L. 
ed. 424]. 

[a] Claims against executors.— 
A state statute of nonclaim, requir- 
ing claims against executors and ad- 
ministrators to be filed within a 
specified time, will be enforced in a 
federal. court of equity, where suit 
was brought against an administra- 
tor of a deceased guardian on a mere 
personal demand sevcral years after 
the bar of ‘the suit of nonclaim be- 
came absolute. Newbery v. Wilkin- 
son, 190 Fed. 62 [aff 199 Bed. 673, 
TS CCAM ALI: 

[b] Suit to quiet title-—A federal 
court of equity will apply, in a suit 
to quiet title as against the pur- 
chaser of notes for the purchase 
vrice of which a vendor’s lien has 
attached, the rule of local law that, 
when a debt is barred by the statute 
of limitations, an action to foreclose 
a lien cr mortgage given as security 
for the debt is also barred. Dupree 
v. Mansur, 214 U. S. 161, 29 SCt 548, 
53 L. ed. 950 [rev 150 Fed. 329, 80 
CGA... 213]. 

[ec] Even in actions arising under 
federal laws, federal courts of equity 
usually follow state statutes of limi- 
tation. Benedict v. New York, 247 
Fed. 758, 159 CCA 616 [aff 250 U.S. 
COON SOT ano, noo Jus Cole LOO 
Thompson v. German Ins. Co., 76 
Fed. 292. : 

53. Benedict v. New York, 250 
U. S. 321, 39 SCt 476, 63 L. ed. 1005 
[aff 247 Fed. 758, 159 CCA 616 (aff 
235 Fed. 258)]; Alsop v. Riker, 155 
UW, S448) 415 SCt 162, 39; lua ed. 218; 
Pearsall v. Smith, 149 U.S. 231, 138 
SCt 833, 37 L. ed. 713; Philippi y. 
Philippe, 115 U. S._151, 5 SCt 1181, 
29 L. ed. 336; Godden v. Kimmell, 
99 U.. S..201,..25 L:.ed..431;- Arm- 
strong Cork Co. v. Merchants’ Re- 
frigerating Co., 184 Fed. 199, 107 CCA 
93 [mod 171 Fed. 778]; Higgins Oil, 
ete., Co. v. Snow, 113, Fed. 433, 51 
CCGA 267: Wheeling Bridge, etc, R. 
Co. v. Reymann Brewing Co., 90 Fed. 
Uso eo OOA 571; Continental, Nat. 
Bank v. Heilman, 86 Fed, 514, 30 CCA 
232 [aff 81 Fed. 36, and certiorari 
den 171 U. S. 690, 19 SCt 884, 43 L. 
ed. 1180];-Continental Nat. Bank vy. 
Heilman, 81 Fed. 36 [aff 86 Fed. 
514, 30 CCA 232]. 

[a] Bar by laches short of statu- 


[25 0.J.] 851 


With respect to laches and stale claims, the state 
statutes of limitations, and decisions of the state 
courts under or by analogy thereto, although not 
binding on the federal courts, will ordinarily be 
followed by them.*? 

An action by the United States in a federal court 
is not affected by state statutes of limitation,®+ nor 


tory period.—(1) The federal courts 
may apply the bar of laches result- 
ing from delay within the statutory 
time. Continental Nat. Bank v. Heil- 
man, 86 Fed. 514, 30 CCA 232 (hold- 
ing also that failure to proceed with- 
in such time may evidence laches). 
(2) The fact that a state statute of 
limitations allows ten years for the 
bringing of an action for the re- 
covery of land does not preclude a 
federal court of equity from denying 
relief because of laches in a suit to 
set aside a conveyance, and recover 
the land on the ground of fraud, 
which is cognizable only in equity, 
although the suit was commenced 
within the ten years. Kessler v. En- 
sley Co., 123 Fed. 546. 

[b] Courts of admiralty, while not 
bound by the conformity statute, will 
follow by analogy a state statute of 
limitations in considering whether 
claims are stale. Davis v. Smoke- 
less Fuel Co., 196 Fed. 753, 116 CCA 
381 [aff 182 Fed. 1004]. 

[ec] Circumstances precluding de- 
nial of relief on ground of laches.— 
One of two joint owners of mining 
claims, without the knowledge of his 
coOwner and in fraud of his rights, 
joined with another in making a re- 
location of the property, and in ap~ 
plying for a patent therefor. On 
learning of such action the excluded 
owner brought suit to establish his 
interest in the amended claim, which 
was pending at the time of his death, 
and was thereafter dismissed with- 
out trial, at the instance of defend- 
ants, before the appointment of his 
administrator, who, after his ap- 
pointment, instituted a new suit for 
the same purpose, which was dis- 
missed without prejudice to another 
suit.. ‘Decedent’s interest having been 
transferred to complainants, they, 
within nine months after the dis- 
missal of the suit brought by the ad- 
ministrator, and within five months 
after the termination of the admin- 
istrator’s possession, instituted the 
present suit to recover such interest, 
and for an accounting. During all 
the time before the transfer to com- 
plainants, except the interval be- 
tween decedent’s death and the ap- 
pointment of his administrator, one 
or the other was in actual possession 
of the property, and performed the 
assessment work thereon required by 
law. It was held that, under the un- 
usual circumstances shown, com- 
plainants would not be denied relief 
in a federal court of equity on the 
ground of laches, regardless of the 
statute of limitations of the state. 
Stevens v. Grand Cent. Min. Co., 133 
Fed. 28, 67 CCA 284. 

54 U. S. v.“Thompson, 98) U.S: 
486, 25 L. ed. 194; U. S. v. Pitan, 224 
Fed. 604 [aff 241 Fed. 364, 154 CCA 
244]; Chesapeake, etc., Canal Co. v. 
U. S., 223 Fed. 926, 139 CCA 406, LRA 
1916B 734; U. S. v. Norris, 222 Fed. 
14.13%, (COA OO2° 1. OS: vin Midelity: 
Trust Co., 121 Fed. 766, 58 CCA 42; 
Pond v. U. S., 111 Fed. 989, 49 CCA 


582. See Limitations of Actions [25 
Te] 1006]; United States [39 Cyc 
78]. 

[a] Reason for rule. — “Viewing 


the subject in the light of considera- 
tions ab inconvenienti, we need not 
look beyond the consequences! of the 
ruling, if sustained, of the court be- 
low. The doctrine is alike applicable 
to civil and criminal actions. There 
are thirty-eight States in the Union. 
The limitations in like cases may be 


852 [250.J.] 


is laches imputable to the national government.5> 
Other Matters of Substance. 
various cases the federal courts have followed and 
applied the state law, as construed by the state 
courts, with respect to the jurisdiction, powers, and 
functions of the state courts;®* the effect of judg- 
ments and decrees of the state courts ;>* the con- 
clusiveness of an engrossed act of the legislature 


[§ 189] 2. 


FEDERAL COURTS 


In 


duly approved, signed, and filed as evidence of its 


different in each State; and they may 
be changed at pleasure, from time 
to time. The government of the 
Union would be in this respect at the 
mercy of the States. How that mercy 
would in many cases be exercised it 
is not difficult to foresee. The con- 
Stitutional relations of the head and 
the members would be reversed, and 
confusion and other serious evils 
would not fail to ensue.” U.S. v. 
oe 98 U. S. 486, 491, 25 L. ed. 
94, 


55. Pond v. U. S., 111 Fed. 989, 49. 
CCA 582. : 
56. Standard Oil Co. v. Missouri, 


224 U. S. 270, 32 SCt 406, 56 L. ed. 
760, AnnCas1913D 936 [aff 218 Mo. The 
116 SW 902]; Danville Water Co. v. 
Danville, 180 U. S. 619, 21 SCt 505, 
45 L. ed. 696 [aff 186 Ill. 326, 57 NE 
1129]; Freeport Water Co, v. Free- 
port, 180 U. S. 587, 21 SCt 493, 45 
L. ed. 679 {aff 186 Ill. 179, 57 NE 
862]; Forsyth y. Hammond, 166 U. S. 
506, 17 SCt 665, 41 L. ed. 1095 {rev 
qT) Wed: 443; 18 CCA 175]; Barnett v. 
Kunkel, 259 Fed. 394, 170 CCA 370. 

57. Seefeld v. Duffer, 179 Fed. 
214, 103 CCA 32 [certiorari den 220 
U.S, 616, 31 SCt 720, 55 L. ed. 611]. 

[a] Merger of original cause of 
action.—Packer v. Whittier, 81 Fed. 
335 [rev on other grounds 91 Fed. 
511, 33 CCA 658]. 

[b] Priority of judgments.—North 
Carolina Min. Co.’ v. Westfeldt, 151 
Fed. 290 [rev on other grounds 166 
Fed. 706, 92 CCA 378 (certiorari den 
Ze U.S. b16, 29 SCt 6977 53) Ll. ed. 
1064) ]. 

58. U.S. v. Andem, 158 Fed. 996. 

59. Gallagher v. Florida East 
Coast R. Co., 196 Fed. 1000. 

60. Southern Pac. Co. v. Western 

Pac. R. Co., 144 Fed. 160 [rev on 
other grounds 151 Fed. 376, 80 CCA 
606]; Lockard vy. Asher Lumber Coz 
131 Fed. 689, 65 CCA 517 [rev 123 
Fed. 480]. 
_, 61. Polk County v. Burns, 247 
Fed. 399, 159 CCA 453 [rev sub nom. 
In re Hosmer, 233 Fed, 318]; Rice v. 
Jerome, 97 Fed. 719, 88 CCA 388. 

62. Brown-Forman Co. y. Commn., 
217 U. S. 563, 30 SCt 578, 54 L. ed. 
883 [aff 125 Ky. 402, 101 Sw 321]; 
Wheeler v. Plumas County, 196 U. S. 
562, 25 SCt 316, 49 L. ed 599 [rev 
122 Fed. 1022, 58 CCA 683]; Flani- 
gan vy. Sierra County, 196 U. gs. 553, 
25 SCt 314, 41 L. ed. 597 [rev 122 
Fed. 24, 58 CCA 340]; Osborne vy, 


Plorida, 164 U. S. 650, 17 Sct 214, 41 
L. ed. 586. 
[a] Effect of failure of corpora- 


tion te pay annual license fee.—U. S. 
v. Spokane Mill Co., 206 Fed. 999° 
63. Shaffer v. Carter, 252 Of Se 
37, 40 SCt 221, 64 L. ed. 445; Armour 
Packing Co. v. Lacy, 200 U. S. 226, 
26 SCt 232, 50 L. ed. 451 [aff 134 N. 
C. 567, 47 SE 53]; Baltimore Ship- 
building, etce., Co. v. Baltimore, 195 
Us. (375,25 \SCt 50; 49 I. ed. 242 
[aff 97 Md. 97, 54 A 623]; Commer- 
cial National Bank vy, Chambers, 182 
U.S. 556, 21 SCt 863, 45 L. ed. 1297 
[aff 21 Utah 324, 61 P 560: 56 LRA 
346]; Osborne v. Florida, 164 U. Ss. 
650, 17 SCt 214, 41 L. ea. 586; Wi- 
nona, etc., Land Co. vy. Minnesota, 159 
U. S. 526, 16 SCt 83, 40 L. ed. 247; 
Bardon vy. Land, etc., imp: Co. 157 
U.S. 327, 15 SCt 650, 39 L. ed. 719; 
Lewis v. Monson, 151 U. §. 545, 14 
SCt 424, 88 L. ed. 265; Gage v. Pum- 
pelly, 115 U. S. 454, 6 SCt 136, 29 L. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


ed. 449; Adams vy. Nashville, 95 U. S. 
19, 24 L. ed. 369; Carroll County v. 
ES lS Walle CUn Se) erde set: Ted: 
771; Williams v. Kirtland, 13 Wall. 
(G."S.)_ 806, 20° Ts “edl683. tS. 
Gates, 7 Wall. (U. S.) 610, 19 L. ed. 
202; Provident Inst. for Sav. v. Mass- 
achusetts, 6 Wall. (U, S.) 611, 18 
L. ed. 907; Games vy. Dunn, 14 
Pets) (Us 482) Bate 100 Tu ved: 476; 
U. S. v. Cargill, 258 Fed. 458 [rev 
on other grounds 263 Fed. 856]; 
Skagit County v. Puget Mill Co., 249 
Fed. 965, 162.CCA 163; Bright v. Ar- 
kansas, 249 Fed. 953, 162 CCA a Lapis 
Polk County v. Burns, 247 Fed. 390" 
159 CCA 46538; Singer Mfg. Co. v. 
Adams, 165 Fed. 877, 91 CCA 461 
[app dism 216 U. S. 617, 30 SCt yale 
54 L. ed. 639]; Hager vy. Louisville 
Nat. Banking Co., 159 Fed. 402, 86 
CCA 340; Hager v. American Nat. 
Bank, 159 Fed. 396, 86 CCA 334; 
Paine v. Germantown Trust Co., 136 
Fed. .527, 69 CCA 308; Flanigan v. 
Sierra County, 122 Fed. 24, 58 CCA 
340 [rev on other grounds 196 U.S, 
558, 25 SCt 314, 49 L- ed, 597]; Rice 
v. Jerome, 97 Fed. 719, 38 CGA 388; 
Haley lLive-Stock (Co. Vi) (ROUTE 
County Bd. of Comrs., 94 Fed. 297, 
36 CCA 350; Liverpool, ete., Ins, Co. 
v. Clunie, 88 Fed. 160; Altschul v. 
Gittings, 86 Fed. 200; Seccomb vy. 
Wurster, 83 Fed. 856; Van Gunden v. 
Virginia Coal, etc., Co., 52 Fed. 838, 
3 CCA 294; Parks y,. Watson, 20 Fed. 
764; Davenport Nat. Bank v. Mittel- 
buscher, 15 Fed. 225, 4 McCrary 361; 
Secor v. Singleton, 9 Fea, 809, 3 
McCrary 230; Hodgdon vy. Burleigh, 4 
Fed. 111; Kountze y. Omaha, 14 F, 
Cas. No. 7,928, 5 Dill, 443. 

[a] What constitutes a tax.—In 
re Ott, 95 Fed. 274. 

[b] What constitutes gross re- 
ceipts.—U. S. Express Co. v. Minne- 
Sota, 223 U. S. 385, 32 Sct 211, 56 Ju: 
ed. 459 [aff 114 Minn. 346, 131 NW 
489, 37 LRANS 1127]. 

[c] Inheritance tax. — Lederer y. 
Northern Trust Co., 262 Fed. 52 [aft 
257 Fed. 812, certiorari den 253 UU) S) 
487, 40 SCt 483, 64 L. ed. 1026], 

[a] Relief against taxing power. 
—(1) Relief against an illegal as- 
Sessment of back taxes may be 
granted by a federal court of equity 
where a state statute makes them a 


lien on real estate. Meyers yv 
Shields, 61 Fed. 713. (2) But a fed- 
eral court cannot correct’ an  in- 


authority nor 


violate constitutional rights, Kirt- 
land vy. Hotchkiss, 100 U. §. 491, 25 
L. ed. 558. 


[fe] A federal court may enjoin 
tax proceedings (1) although there 
is a remedy by certiorari in state 
court. Taylor yv. Louisville, etc.) i 
Co., 88 Fed. 350, 31 CGA 537. (2) But 
there must be some Special cirecum- 
stances to authorize interference by 
injunction with the exercise of the 
taxing power, mere irregularity or 
illegality being insufficient. Robin- 
son v. Wilmington, 65 Fed. 856, 13 
CCA i77. (3) And the federal court 
has no general jurisdiction to re- 


,) ‘poe! oe 


— - 


‘ 


contents;°° the enforceability in one state of the 
statutes of another state;5® public lands of the 
states and sales or grants thereof;®° revenue;*1 
licenses ;®? taxation under state laws ;°° exemptions 
from taxation under state authority ;% the powers 
and duties of tax officials;®* tax proceedings ®* and 
penalties ;°7 the ownership of property;®§ estates or 
interests in property;®® conveyances of real es- 


strain a board of appraisement from 
certifying the amount to be assessed 
against a telegraph company in each 
county on the ground that the tax 
is illegal, even though a state statute 
gives relief. Western Union Tel. Co. 
v. Poe, 61 Fed. 449, ~ 

64. Arkansas Southern< R. Co. vy. 
Louisiana, ete., R. Co., 218 °U. S. 431, 
31 SCt 56, 54 L. ed. 1097 [aff 121 Tua. 
997, 46 S 994]; Wicomico County v. 
Bancroft, 208 U. S. 112, 27 Sct 21, 52 
L. ed. 112 [rev 135 Fed. Se ROL GIA 
287]; Union, ete., Bank v. Memphis, 
189 U. S. 71, 28 SCt 604, 47 L. ed. 712. 
Contra Keokuk, ete., R. Co. v. Scot- 
land County Ct., 41 Fed. 305 [aff 152 
U. S. 317, 14 SCt 608, 38 L. ed. 457]. 
65. Missouri v. Federal Lead Cox 
265 Fed. 305. 

66. Skagit County v. Puget Mill 
Co., 249 Fed. 965, 162 CCA 163 [aff 
242 Fed, 333]. 

67. Bright v. Arkansas, 249 Fed. 
953, 162 CCA 151. 


Conn v. Drew, 
166; Thomp- 
Steel, ete., Co., 
CCA 564; Belding v. 
532, 43 CCA 296: 
Rummel vy. Butler County, 93 Fed. 
304; Hoge v. Magnes, 85 Fed. 355, 29 
CCA 564; Hill vy. Newell, 86 Wash. 
Mishawaka Woolen 
Teasdale, 145 Wis. (3; 


titles depend on com. 
pacts between states, the rule of de- 
cision is one of international char- 
acter, and is not to be drawn from 
the decisions of the courts of either 
of the states. Marlatt v. Silk, 11 Pet. 
Grea ‘ae Te ed: 609. 
action of trespass to 

title cannot be sustained in a ieee 
court on an equitable title. Kircher 


Mfg. Co: v. 
NW 671. 
[a] If lana 


v. Murray, 54 Fed, 617 [aff 60 Fea, 
48, 8 CCA 448]. 
{[c] What does not affect title to 


real estate.—Hartford F. Ins: Co, 7 
Chicago, ete., R. Co 
[aff 70 Fed, 201, 17 
193 (aff 175 U.S, OH 
ed. 84)]. 

69. Britton vy. Thornton, 112 U, Ss. 
526, 5 SCt 291, 28 L. ed. 816; Stearns 
v. Van Winkle, 221 Fed. 
D Consolidated Ari- 
zona Smelting Co, y. Hinchman, 212 

» 129: CCA 267: Hhmen v. 
Gothenburg, 200 Fed. 
44; Barker v. Eastman, 
[aff 216 Fed. 865, 
Faulds y. 


597, 


v. Parker, 134 Fed, 205, : 
McPherson a Pate cae! 


Buford v. Kerr, 90 
166 [aff 86 Fed, 9715 - 
Fork Oil, ete, Con 190 Fed. 178, 39 

3) Une eee Hisebeis, 88 Fed. 


a LOOT 50 G 2 
Harding y. Guice, Oe eee 


CCA 352: Lobenstine 
Cee ae od Me 25 CCA 
ryar, ed. 657 [aff 90 Fed. 690, 
CCA 236 (aff 177 U. S. 649, 20 See 
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tate;7° assignments ;71 fraudulent gonveyances;"? ad- 
verse possession of real estate;7> property rights 
created by state statutes;’* fixtures;7> homestead 
and personal property exemptions;7® the time when 
a cause of action accrues;"? the criminal law of the 


794, 44 L. ed. 926)]; MecClaskey v. 
Barr, 62 Fed. 209; Black v. Elk Horn 
._ Min. Co., 47 Fed. 600 [aff 52 Fed. 859; 
3 CCA 312 (aff 163 U. S. 445, 16 SCt 
1101, 41 L. ed. 221)]; McClaskey v. 
Barr, 42 Fed. 609; Lamb vy. Farrell, 
21 Fed. 5. 

70. East Cent. Eureka Min. Co. v. 
Central Eureka Min. Co., 204 U. S. 
266, 27 SCt,258, 51 L. ed. 476; Christy 
v. Pridgeon, 4 Wall. (U. S.) 196, 18 
L. ed. 322; Miles v. Caldwell, 2 Wall. 
(U. 8S.) 35, 17 L. ed. 755; League v. 
Higery, 24 How. (U. S.) 264, 16 L. ed. 
655; Doswell v. De-la Lanzo, 20 How. 
(U. S.): 29, 15 LL. ed. 824; Morgan v. 

*Curtenius, 20 How. (U. S.) 1, 15 L. 
ed. 823; Van Rensselaer v. Kearney, 
dao wes.CU. Si-2979. 138 las ed 5.703835 
Hinde v. Vattier, 5 Pet. (U. S.) 398, 
8 L. ed. 168; Henderson v. Griffin, 5 
Pet. (U. S.) 151, 8 L. ed. 79; Gardner 
v. Collins, 2 Pet. (U. S.) 58, 7.L. ed. 
347; Davis v. Mason, 1 Pet. (U. S.) 
503, 7 L. ed. 239; St. John v. Chew, 
12 Wheat. (U. S.) 158, 6 L. ed. 583; 
Elmendorf v. Taylor, 10 Wheat. (U. 
S.) 152, 6 L. ed. 289; Clark v. Gra- 
ham, 6 Wheat. (U. S.) 577, 5 L. ed. 


334; Thatcher v. Powell, 6 Wheat. 
CWS: (11:95 5) pAucived:. 221.5, Polk _v. 
Wendal, 9 Cranch (U. S.) 87, 3 L. 


ed. 665; McKeen v. Delancy, 5 Cranch 
(U. S.) 22, 3 lL. ed. 25; Sims v. Ir- 
vine, 3 Dall: (U. S.) 425, 1 LL. ed. 
665; Crown Orchard Co. v., Dennis, 
220 Fed. 516 [rev on other grounds 
229 Fed. 652, 144 CCA 62]; Thomp- 
son v. Sloss-Sheffield Steel, etc., Co., 
209 Fed. 840, 126 CCA 564; In re 
Buchner, 202 Fed. 979 [aff 205 Fed. 
454, 123 CCA 523]; Swager v. Smith, 
194 Fed. 762, 114 CCA 482; Dickson 
v. Wildman, 183 Fed. 398, 105 CCA 
618; Seefeld v. Duffer, 179 Fed. 214, 
103 CCA 32 [certiorari den 220 U.S. 
616, 31 SCt 720, 55 L. ed. 611]; Kuhn 
v. Fairmont Coal Co., 179 Fed. 191, 
102 CCA 457, 66 W. Va. 711; Traer 
v. Fowler, 144 Fed. 810, 75 CCA 540; 
Haggart v. Wilezinski, 143 Fed. 22, 
74 CCA 176; Hubbird v. Goin, 137 
Fed. 822, 70 CCA 320; Yocum v. Par- 
ker, 134 Fed. 205, 67 CCA 227; Lock- 
ard v. Asher Lumber Co., 131 Fed. 
689, 65 CCA 517; York v. Washburn, 
129 Fed. 564, 64 CCA 132; Oliver v. 
Clarke, 106 Fed. 402, 45 CCA 360; 
Williams v. Gaylord, 102 Fed. 372, 
42 CCA 401 [aff 186 U. S. 157, 22 SCt 
798, 46 L. ed. 1102]; American Surety 
Co. v. Worcester Cycle Mfg. Co., 100 
Fed. 40; Rummel v. Butler County, 
93 Fed. 204; Berry v. Northwestern, 
ete., Bank, 93 Fed. 44, 35 CCA 185; 
Taylor v. Clark, 89 Fed. 7; Buford v. 
Kerr, 86 Fed. 97 [aff 90 Fed. 513, 33 
CCA 166]; Hoge v. Magnes, 85 Fed. 
355, 29 CCA 564; Henry v. Pittsburgh 
Clay Mfg. Co., 80 Fed. 485, 25 CCA 
581; McClaskey v. Barr, 62 Fed. 209; 
Myrick v. Heard, 31 Fed. 241; Hd- 
wards v. Davenport, 20 Fed. 756, 4 
McCrary 34; Myers v. Reed, 17 Fed. 
401, 9 Sawy. 132; Lauriat v. Strat- 
ton, 11 Fed. 107, 6 Sawy. 339; War- 
ford v. Noble, 2 Fed. 202, 9 Biss. 320. 
[a] The existence of a lien for 
unpaid purchase money is a question 
of local law. Consolidated Arizona 
Smelting Co. v. Hinchman, 212 Fed. 
813, 129 CCA 267 [rev 198 Fed. 907]. 
71. Davis v. Billings, 254 Pa. 574, 
9 A 163. 

; 72. Schunk v. Moline, etc., Co., 147 
U. S. 500, 13°SCt 416, 37 L. ed. 255. 
Etheridge v. Sperny, 139 U. S. 266, dt 
SCt 565, 35 L. ed. 171; Smith Mid- 
dlings Purifier Co. v. McGroarty, 136 
U. S. 237, 10 SCt 1017, 34 L. ed. 346; 
Allen v. Massey, 17 Wall. (U. Ss.) 
351, 21 L. ed. 542; Brashear v. West, 
7 Pet. (U. S.) 608, 8 L. ed. 801; John- 
son-Baillie Shoe Co. v. Bardsley, 237 
Fed. 763, 150 CCA 517; Williams v. 
Adler-Goldman Commn. Co., 227 Fed. 
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374, 142 CCA 70; Johansen Bros. 


Shoe Co. v. Alles, 197 Fed, 274, 116, 


CCA 636; Dodge v. Norlin, 133 Fed. 
363, 66 CCA 425; American Surety Co. 
v. Worcester Cycle Mfg. Co., 100 Fed. 
40; Tefft-v. Stern, 73 Fed. 591, 21 
CCA 67 [aff 74 Fed. 755, 21 CCA 73]; 
Wilson v. Perrin, 62 Fed. 629, 11 CCA 
66; Marbury v. Kentucky Union Land 
Co., 62 Fed. 335, 10 CCA 3893 [rev 
57 Fed. 47]; Wyman v. Mathews, 53 
Fed. 678; Bernheim v. Birnbaum, 30 
Fed. 885 [foll Jaffrey v. Brown, 29 
Fed. 476]; Claflin v. Lisso, 27 Fed. 
420 [rev on other grounds 132 U. S. 
Sgt LOS Ct -12'53. "33°" ie ped. 8 Ovals 
Sloane v. Chiniquy, 22 Fed. 213; 
Moulton v. Chafee, 22 Fed. 26; Son- 
stiby v. Keeley, 11 Fed. 578; Hey- 
dock v. Stanhope, 12 F., Cas. No. 
6,445, 1 Curt. 471; In re Oliver, 18 


.F. Cas. No. 10,492. But compare Burt 


v. Keyes, 4 F. Cas, No. 2,212, 1 Flipp. 
61 (a federal court may declare a 
fraudulent assignment void notwith- 
standing a state statute). 

[a] A trustis not immediately cre- 
ated so as to authorize a bill to set 
aside a conveyance in a federal court 
under a state statute making all 
conveyances void in fraud of cred- 
itors and authorizing a probate judge 
to appoint a trustee to collect and 
administer the property, ete. Eng- 
land v. Russell, 71 Fed. 818. 

[b] State decisions as to statutes 
prescribing remedies of creditors are 
not followed. Butz v. Muscatine, 8 
Wall. (U. S.) 575, 19 L. ed. 490. 

[ce] State statute giving priority 
of payment in a creditors’ bill does 
not govern in a federal court. Talley 
v. Curtain, 54 Fed. 43, 4 CCA 177. 

73. Forshaw v. Laynan, 182 Fed. 
193, 104 CCA. 559. 

74. In re Burke, 168 Fed. 994. 

75. New York L. Ins. Co. v. Alli- 
son, 107 Fed. 179, 46 CCA 229 [cer- 
tiorari den 181 U. S. 618, 21 SCt 923, 
45 L. ed. 1030]. 

[a] Effect of reservation of title 
by vendor.—Whether a _ reservation 
of title to machinery by a vendor 
preserved its character as personalty, 
as against a subsequent mortgagee 
of land to which it was attached, is 
to be determined by the law of the 
state in which the land is situated. 
Triumph Electric Co. v. Patterson, 
211 Fed, 244, 127 CCA 612 [aff 201 
Fed. 546]. 

76. Peyton v. Farmers’ Nat, Bank, 
261 Fed. 326; Dunn v. Eckhardt, 256 
Fed. 315, 167 CCA 485; In re Solo- 
mon, 254 Fed. 503; In re Cochran, 
185 Fed. 913; In re Baker, 182 Fed. 
392, 104 CCA 602; In re National 
Grocer Co., 181 Fed. 33, 104 CCA 47, 
30 LRANS 982; In re McCrary Bros., 
169 Fed. 485; In re Sullivan, 148 Fed. 
815, 78 CCA 505 [den reh 142 Fed. 
620]; In re, Wood, 147 Fed, 877; In 
re Stone, 116 Fed. 35; Thompson v. 
McConnell, 107 Fed. 33, 46 CCA 124; 
Richardson v. Woodward, 104 Fed. 
873, 44 CCA 235; In re Beauchamp, 
101 Fed. 106; In re Stevenson, 93 
Fed. 789; In re Camp, 91 Fed. 745 
[app dism 97 Fed. 981i, 38 CCA 689]; 
Humboldt First Nat. Bank v. Glass, 
79 Fed. 706, 25 CCA 151; Manufac- 
turers’, etc., Bank v. Bayless, 16 F. 
Cas. No. 9,050, Brunn, Coll. Cas. 8; 
Rogers v. McKenzie, 1 Heisk. (Tenn.) 
514; Gilman v. Williams, 7 Wis. 329, 
76 AmD 219. And see Bankruptcy 
§ 618 et seq. 

[a] After suit commenced in a 
federal court a state law extending 
an exemption does not affect the 
same, such law never having been 
adopted by the court and the law 
previously adopted having authorized 
an exemption to a more limited ex- 
tent. Lawrence v. Wickware, 15 F. 
Cas. No. 8,148, 4 McLean 56. 
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state;’® the construction and effect of state ‘‘Sun- 
day laws;’’7® the regularity of the suspension or 
removal of a state officer;8° insolvency and assign- 
ments for benefit of creditors;%! the rights, powers, 
duties, obligations, and liabilities of counties, mu- 


77. Whitman v. Atkinson, 130 Fed. 
759, 65 CCA 185. 

[a] State view of common law.— 
A federal court is not bound by the 
conclusion of.a state court as to the 
time when a cause of action accrues, 
where the view of the latter court is 
based upon a rule of the common 
law and not upon a state statute. 
Murray v. Chicago, ete, R. Co., 92 
Fed. 868, 35 CCA 62. 

78. Howard v. Fleming, 191 U. S. 
126, 24 SCt 49, 48 L. ed. 121 [dism 
writ of error 129 N. C. 584, 40 SE 
71]; In re Krug, 79 Fed. 308. 

79... \Stone, v.;,U.18S5 167. 0. (Saal qs, 
17 SCt 778, 42 L. ed. 127; Hill v. Hite, 
See 268, 29 CCA 549 [aff 79 Fed. 
[a] Illustration.—A person travel- 
ing on Sunday in the cars of a rail- 
road company, and not for necessity 
or charity, could not recover for in- 
juries sustained by the negligence 
of the company, because he was him- 
self violating the law of the state. 
Bucher v. Cheshire R. Co., 125 U. S. 
555, 8 SCt 974, 31 L. ed. 795. 

80. Wilson v. North Carolina, 169 
U. S. 586, 18 SCt 485, 42 L. ed. 865. 

81. Robinson v. Bilt, 187 U. S. 41, 
23 SCt 16, 47 L. ed. 65 [aff 100 Fed. 
718, 40 CCA 664]; Grimes Dry Goods 
Co. v. Malcolm, 164 U. S. 483, 17 SCt 
158, 41 L. ed. 524; Bamberger v. 
Schoolfield, 160 U. S, 149, 16 SCt 225, 
40 L. ed. 374; May v. Tenney, 148 U. 
S. 60, 13 SCt 491, 37 L. ed. 368; South 
Branch Lumber Co. v. Ott, 142 U. S. 
622, 12 SCt 318, 35 L. ed. 1136; Rea- 
gan v. Aiken, 138 U. S. 109, 11 SCt 


283, 34 L. ed. 892; Union Bank v. 
Kansas City Bank, 136 U. S. 223, 10 
SCt’ 10138,..34 “L..ed.~ 3413 Jencks iy, 


Quidnick Co., 135 U. S. 457, 10 SCt 
655, 34 L. ed. 200; Peters v. Bain, 133 
W. S.670;. 10: SCt 354, 33: li. ed. 696; 
White v. Cotzhausen, 129 U. S. 329, 
9. SCt. 309,32. Lis.ed. 67:73" Jaiirayaave. 
McGehee, 107 U. S. 361, 2 SCt 367, 27 
L. ed. 495; Lloyd v. Fulton, 91 U. S. 
479, 23 L. ed. 868; Sumner v. Hicks, 
2. Black iG. .S:) <6382,, Ltda. eds enon 
Beach v. Viles, 2 Pet. (U. S.) 675, 7 
L. ed, 559; In re Chaudron, 180 Fed. 
841; Richardson v. Woodward, 104 
Fed. 8738, 44 CCA 235; Robinson v. 
Belt, 100 Fed. 718, 40 CCA 664 [aff 
187 U.S. 41,.23 SCt 16, 47 L...ed. 657; 
In re Stevenson, 93 Fed, 789; In re 
Camp, 91 Fed. 745 [app dism 97 Fed. 
981, 88 ‘CCA 689]; In re Curtis,. 91 
Fed. 737 [aff 94 Fed. 630, 36 CCA 
430]; Rothschild v. Hasbrouck, 72 
Fed. 813; Marbury v. Kentucky Union 
Land Co., 62 Fed. 335, 10 CCA 393; 
Brown v. Grand Rapids Parlor Fur- 
niture Co., 58 Fed. 286, 7 CCA, ‘225, 
22 LRA 817; Rainwater-Boogher Hat 
Co. v. Malcolm, 51 Fed. 734, 2: CCA 
476; Appolos v. Brady, 49 Fed. 401, 
1 CCA 299; Sanger v. Flow, 48 Fed. 
152, 1 CCA 56 [app dism 149 U. S. 
785, 13 SCt 1051, 37 L. ed. 962]; Rice 
v. Frayser, 24 Fed. 460; Martin ‘v. 
Hausman, 14 Fed, 160; Parker v. 
Phetteplace, 18 F. Cas. No. 10,746, 2 
Cliff. 70. 

[a] Validity of guaranty.—A state 
decision in insolvency proceedings 
that a guaranty contract signed by a 
married woman in the state is in- 
valid, although signed by others in 
another state, will be followed _ in 
federal court. Chicago First Nat. 
Bank v. Mitchell; 84 Fed. 90 [aff 180 
U. S. 471, 21 SCt 418, 45 L. ed. 627]. 

[b] A state statute as to its be- 
ing unnecessary to prove insolvency 
in applications for injunctions in 
specified cases may be administered 
by equity courts of the United States. 
Lanier v. Alison, 31 Fed, 100. 

[ec] Federal courts are not bound 
by (1) any rule of decision of a state 
as to the effect of the bankruptcy 
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nicipalities, townships, and other public corpora- 
tions ;*? the creation of debts and the issuance of 
bonds or other obligations by counties or other pub- 
lie corporations ** and the rights of the holders of . 


law upon the validity of a general 
assignment made after its passage in 
accordance with a state statute. In 
re Plotke, 104 Fed. 964, 44 CCA 282. 
(2) Nor can a federal court enforce 
on behalf of a creditor of another 
State a state statutory remedy that a 
voluntary assignment for creditors 
shall be for the benefit of all credi- 
tors. Clapp v. Dittman, 21 Fed. 15. 
(3) A state decision which is clearly 
wrong need not be accepted. Jencks 
Vv. Quidnick Co., 185 U. S. 457, 10 SCt 
655, 34 L. ed. 200. 

82. McCain v. Des Moines, 174 U. 
S. 168, 19 SCt 644, 43 L. ed. 936 [aff 
84 Fed. 726]; Forsyth v. Hammond, 


166_U. S. 506, 17 SCt 665, 41 L. ed. 
1095; Miller v. Ammon, 145 U. S. 
421, 12 SCt 884, 36 L. ed. 759: De- 
troit v. Osborne, 135 U. S. 492, 10 
SCt 1012, 34 L. ed. 260; Claiborne 
County v. Brooks, 111 U. S. 400, 4 
SCt 489, 28 L. ed. 470; Scipio v. 


Wright, 101 U. S. 665, 25 L. ed. 1037; 
East Oakland Tp. v. Skinner, 94 U. 
S. 255, 24 L. ed. 125; Kay County v. 
Pollard-Campbell Dredging Co., 251 
Fed. 249, 163 CCA 405: Vincennes 
Bridge Co. v. Atoka County, 248 Fed, 
93, 160 CCA 233; Werthner v. Girard 
Ave. Farmers’ Market Co., 218 Fed. 
364, 134 CCA 172; Birmingham 
Waterworks Co. vy. Birmingham, 211 
Fed. 497 [aff 213 Fed. 450, 130 CCA 
96]; Columbia v. Chicago Title, etc, 
Co., 200 Fed. 569, 119 CCA 49; Clark 
v. Atlantic City, 180 Fed. 598: John- 
son v. St. Louis, 172 Fed. 31, 96 CCA 
617, 18 AnnCas 949; Ramsden v. 
Knowles, 151 Fed. 718; Sioux Falls 
v. Farmers’ L. & T. Co., 136 Fed. 721, 
69 CCA 373 [rev 131 Fed. 890]: Rees 
v. Olmsted, 135 Fed. 296, 68 CCA 50; 
Blaylock. v. Muskogee, 117 Fed. 125, 
54 CCA 639; Estill County v. Embry, 
112 Fed. 882, 50 CCA 578: Zane v. 
Hamilton County, 104 Fed. 63, 43 
CCA 416 [aff 189 U. S. 370, 23 sct 
538, 47 L. ed. 858]; Oxford Bd. of 
Comrs. v. Union Bank, 96 Fed. 293, 
37 CCA 493; Stanly County v. Coler, 
96 Fed. 284, 37 CCA 484; Sutherland- 
Innes Co. v. Evart, 86 Fed. 597, 30 
CCA 305; McCain v. Des Moines, 84 
Fed. 726 [aff 174 U. S. 168, 19 SCt 
644, 43 L. ed. 936]; Illinois Trust, 
ete, Bank v. Arkansas City, 76 Fed. 
271, 22 CCA 171, 34 LRA 518: West- 
erly Waterworks v. Westerly, 75 
Fed. 181; Wade v. Travis County, 
72 Fed. 985 [aff 81 Fed. 742, 26 CCA 
589 (rev on other’ grounds 174 U. 
4995-19 (SCt' 715, 43\ Li. ‘ed. 1060)]; 
Madden v. Lancaster County, 65 Fed. 
188, 12 CCA 566; St. Paul Capital 
Bank vy. Barnes County School Dist. 
No. 26, 63 Fed. 938, 11 CCA 514; 
Folsom vy. Township Ninety-Six, 59 
Fed. 67; Thompson vy. Searey County, 
57 Fed. 1030, 6 CCA 674; New Or- 
leans Water-Works Co. v. Southern 
Brewing Co., 36 Fed. 833 [aff 145 U. 
S. 649, 12 SCt 986, 386 L. ed. 850]; 
Raymond y. Terrebonne Parish, "28 
Fed. 773 [aff 132 U. S. 192, 10 Sct 57; 
23 L. ed. 309]; Edgerton v. Mayor, 
27 Fed. 230; Liebman v. San Fran- 
cisco, 24 Fed. 705; Wilson v. Neal, 
23 Fed. 129; Katzenberger v. Aber- 
deen, 16 Fed. 745 [aff 121 U.S 172, 
7 SCt 947, 30 L. ed. 9117: McCall v. 
Hancock, 10 Fed. 8, 20 Blatchf. 344; 
Goodrich v. Chicago, 10 F. Cas. No. 
5,542, 4 Biss. 18 [aff 5 Wall. 566, 18 
L. ed. 511]; Merrill v. Portland, 17 
F, Cas. No. 9,470, 4 Cliff. 138: Thomas 
v. Scotland County, 23 F. Cas. No. 
13,909, 3° Dill. 7: 

[a] Validity of billboard ordi- 
nance.—A judgment of a state court 
of last resort sustaining the validity 
of the city ordinance prohibiting the 
erection of billboards is binding on 
the federal courts sitting in such 
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state in an action to enjoin the en- 
forcement of the ordinance. Whit- 
mier, etc., Co. v. Buffalo, 118 Fed. 
773 


( 5 

{b] The right of a municipality 
to take water from a navigable 
stream without making compensation 
to riparian owners below who are 
using the flow of the stream for 
water power is governed by the state 
law. St. Anthony Falls Water Power 
Co. v. St. Paul Water Comrs., 168 
U. S. 349, 18 SCt 157, 42 L. ed. 497. 

[c] A state statute. requiring a 
demand against a county for un- 
liquidated datmages to be presented to 
the board of supervisors, etc., as a 
condition precedent to an action 
against it for the infringement of a 
patent, governs. May v. Buchanan 
County, 29 Fed. 469. 

83. Barnum vy. Okolona, 148 U. §. 
393, 13 SCt_ 638, 37 L. ed. 495: Knox 
County v. New York City Ninth Nat. 
Bank, 147 U. S. 91, 18 SCt 267, 37 UL. 
ed. $3; Bolles v. Brimfield, 120 U. §. 
759, 7 SCt_736, 30 L. ed. 786: Vin- 
cennes Bridge Co. v. Atoka County, 
248 Fed. 93, 160 CCA 233: Oxford v. 
Union Bank, 96 Fed. 293, 37 CCA 493; 
Speer v. Kearney County, 88 Fed. 749, 
82 CCA 101; Wade v. Travis County, 
DTW SS, 499,19 ede 715) 43 Lr ed: 
1060; St. Paul Capital ’ Bank aie 
Barnes County School Dist. No. 26, 
63 Fed. 938, 11 CCA 514; Thomas v. 
Scotland County, 23 F. Cas. No. 13,- 
909, 3 Dill. 7 [aff 94 U. §S. 682, 24 
te 219 (aff 98 U. S. 169, 25 L. ea. 


84. Wilkes County v. Coler, 180 U. 
S. 506, 21 SCt 458, 45 L. ed. 642. 

[a] Remedy on refusal of pay- 
ment.—The Washington rule, that in 
case of refusal of the treasurer of a 
municipal corporation to pay a mu- 
nicipal warrant the holder may not 
maintain an action to recover a judg- 
ment on the warrant, but is limited 
to mandamus to compel the levy of 
a tax sufficient to pay his claim, is 
not binding on the federal courts sit- 
ting in that state, in which the hold- 
er, if entitled to sue therein, may re- 
cover a judgment at law as prelimi- 
nary to the enforcement of its war- 
rants by mandamus. Central City 
First Nat. Bank v. Port Townsend, 
184 Fed. 574, 106-CCA 554. 

85. Treat v. Chicago, 130 Fed. 443, 
64 CCA 645 [aff 125 Fed. 644]. 

[a] The right of the owner of 
property abutting on a local improve- 
ment by mandamus or injunction to 
compel a hearing by the body making 
the assessment, or prevent the ap- 
proval of the engineer’s report until 
such hearing has been accorded, must 
be determined according to state law. 
Hibben v. Smith, 191 U. at on ed. 
SCt 88, 48 L. ed. 195 [aff 158 Ina. 206, 
62 NE 447]. 

86. Chicago, ete. R. Co. v. Ap- 
panoose County, 182 Fed. Ao, el 4: 
CCA 573, 31 LRANS 1117 [aff 170 


Fed. 665]. ; 
87. Equitable L. Assur. Soc. v. 
Brown, 213 U. S. 25, 29 Sct 404, 58 


L. ed. 682 [rev 151 Fed. APSE COLOUN 
1j; Stone v, Southern Illinois, etce., 
Co., 206 U. S. 267, 27 SCt 615, 51 be 
ed. 1057 [aff 194 Mo. 175, 92 sw EAM IS 
National Mut. Bldg., ete., Assoc. y. 
Brahan, 198 U. S. 635. 24 SCtmba2: 
48 L. ed. 823 [aff 80 Miss. 407, 3" S 
840, 57 LRA 793]: Iowa L. Ins. Co. v. 
Lewis, 187 U. S. 335, 23 Sct 126, 47 
L. ed. 204; National Park Bank vy. 
Remsen, 158 U.S. 337,15 SCt 891, 
39 L. ed. 1008; U.S. v. Fox, 94 U. Ss. 
315, 24 L. ed. 192: Stone v. Wiscon- 
Sin, 94st Sieve mga Tala, 102; 
Smith v. Kernochen, 7 How. (Ui "'S5) 
198, 12 L. ed. 666; Hayes Wheel 
Co. v. American Distributing Co., 
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such obligations;** local improvements and assess- 
ments therefor;*° public drains;** the rights, pow- 
ers, duties, and liabilities of private corporations 87 


257 Fed. 881, 169 CCA 31 [rev 250 
Fed. 109, certiorari den 250 U. Ss. 
672, 40 SCt 13, 63 L. ed. 1200]; Ram- 
say v. Crevlin, 254 Fed. 818, 166 
CCA 259; Paterlini v. Memorial Hos- 
pital Assoc., 247 Fed. 639, 159 CCA 
49; Southern R. Co. vy. Union Public 
Works Comrs., 246 Fed. 383, 158 
CCA 447; Alabama Consolidated Coal, 
etc., Co, v. Baltimore Trust’ Co., 197 


Fed. 347; In re Benedict Tea, etc., . 


Co., 192 Fed. 1011; In re Munger Ve- 
hicle Tire Co., 159 Fed. 901, 87 CCA 
815°Tennis Bros.’ Cos iw: Wetzel, ete., 
R. Co., 140 Fed. 193 [aff 145 Fed. 
458, 75 CCA 266, 7 AnnCas 426]; Con- 
sumers’ Gas Trust Co. v. Quinby, 137 


Fed. 882, 70 CCA 220 [certiorari den” 


198 U. S. 585, 25 SCt 8038, 49 Li. ed! 
1174]; Anglo-American Land; etc., 
Co. v. Lombard, 132 Fed. 721, 68 CCA 
89 [certiorari den 196 U. S. 638, 25 
SCt 793, 49 L. ed. 630]; Whitman v. 
Atkinson, 130 Fed. 759, 65 CCA 185; 
Zacher v. Fidelity Trust, etce., 
106 Fed. 593, 45 CCA 480 [certiorari 
den 181 U.S) 621; 21 SCt 994) 45 ae 
ed. 1032]; Williams vy. Gaylord, 102 
Fed. 372, 42 CCA 401 [aff 186 U. S. 
157, 22 SCt 798, 46 LL. “ed. 1102]; 
Schofield v. Goodrich Bros. Banking 
Co., 98 Fed. 271, 39 CCA 76; Williams 
v. Gold Hill Min. Co., 96 Fed. 454 
[aff 102 Fed. 372,°42 CCA 401 (aff 
186: UW. So 157-228 SCt 7oS0 4.68 lame 
1102); San Diego Flume Co.~ v. 
Souther, 90 Fed. 164, 32 CCA 548 [aff 
104 Fed. 706, 44 CCA 143]; Sioux 
City Terminal R., ete., Co: v. Trust 
Co. of America, 82 Fed. 124, 27 CCA 
73 [aff 173 U. S. 99, 19 Sct 341, 43 
L. ed. 628]; Pennsylvania R. Co.-y. 
National Docks, ete., R. Co., 51 Fed. 
858; Venner v. Atchison, ete,; R. Co, 
28 Fed. 581 [app dism 131 U. S. 449, 
9 SCt 804, 33 L. ed. 221]; Baton vy. 
St. Louis Shakspear Min., etc. Gos; 
7 Fed. 139, 2 McCrary 362; Semple v. 
Bank.of British 
No. 12,659, 5 Sawy. 88. 

[a] A decision of the highest 
court of a state denying a writ of 
mandamus to compel certain action 
on the part of a water company is 
not an. authoritative adjudication of 
the statutory duties and powers of 
the company which is binding on a 
federal court in a suit in equity aris- 
ing under similar circumstances, 
where, under the statutes of the state 
as previously construed, the court 
must necessarily have held that a 
proceeding in mandamus would not 
lie against a corporation of the char- 
acter of the defendant. Wiemer vy. 
Louisville Water Co., 130 Fed. 251. 

[b] A state decision that corpora- 
tion is legally organized is conclu- 
sive. 
Cor 


Ss 23 Wall. (U. S.) 108, 23 L. ed. 


Fitzgerald v. Missouri Pac. RR, 


Co., 45 Fed. 812: Mooney v. Hum- 
poe 12° Wed®  6io-ees4 McCrary 
[cl Whether the display of ex- 


terior 
stages is ultra, vires of a domestic 


Y..19, 86 NE 824, 
AnnCas 695 (aff 


lished 
respect 
acts which are ultra vires, the fed- 


eral courts apply the rule recognized 
in the 


States. 


Cos 


Columbia, 21 F. Cas. : 


Secombe v. Milwaukee, ClG Ets 
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or their stockholders ;®* the status of shares of cor- 
porate stock as personal property;%® the liability 
of officers and directors ®® or stockholders for 
debts of the corporation; the dissolution of ecor- 


porations;®°? the right of foreign 


do business within a state;®* the rights of creditors 
of corporations;%* the effect of a general assign- 
ment by a corporation to its recéiver;®> the pre- 
requisites to the enforcement of contracts by for- 
eign corporations;°* the conditions on which life 
surance companies may transact business within a 
state;°’ the power of eminent domain and its exer- 
cise ;°° the construction, operation, and effect of in- 
surance contracts;°® the respective rights of an in- 
surer and policyholders; the validity of condi- 
tions in insurance policies;? the status of an insur- 
ance agent;* the regulation of carriers except as 
to interstate commerce;* public aid to railroads;5 


89 [certiorari den 196 U. S. 638, 25 
SCt 793, 49 L. ed. 630]. 

88. Way v. Mortenson, 242 Fed. 
903, 155 CCA 491. See cases infra 
this note. 

[a] Manner of ratifying corporate 
act.—Williams v. Gaylord, 186 U. S. 
157, 22 SCt 798,-46 L. ed. 1102 [aff 
102 Fed. 372, 42 CCA 401]. 

[b] Rights and liabilities of bor- 
rowing stockholder in building and 
loan association.—Coltrane v. Blake, 
113 Fed. 785, 51 CCA 457. 

s9. Jellenik v. Huron Copper-Min. 
Co7-17 TU. S. 1,20 SCt 559,44 Lived. 
647 [rev 82 Fed. 778]. 

90. Proctor-Gamble Co. v. Warren 
Cotton Oil Co., 180 Fed. 543. 

91. Courtney v. Croxton, 239 Fed. 
247, 152 CCA 235; Babbitt v. Read, 
215 Fed. 395; Ramsden v. Knowles, 
151 Fed. 718. i 

[a] Conditions precedent by the 
state statute, to the enforcement of 
the statutory liability of a stockhold- 
er for the debts of the corporation, 
constitute the law for the federal 
court. Evans v. Nellis, 187 U. S. 271, 
23 SCt 74, 47 Li. ed. 173. 

92. In re Munger Vehicle Tire Co., 
159 Fed. 901, 87 CCA 81. 

93. Thomas v. Birmingham R., 
ete., Co., 195 Fed. 340; Buffalo Re- 
frigerating Mach. Co. v. Penn Heat, 
etc., Co., 178 Fed. 696, 102 CCA 196; 
‘Tennis Bros. Co. v. Wetzel, etc., R. 
Co., 140 Fed. 193 [aff 145 Fed. 458, 
75 CCA 266, 7 AnnCas 426]. 

94, Dexter v. Edmands, 89 Fed. 
467. ‘ ; 

95. Zacher v. Fidelity Trust, etc., 
Co., 106 Fed. 598, 45 CCA 480 [cer- 
tiorari den 181 U. S. 621, 21 SCt 924, 
45 L. ed. 1032]. 


96. Sullivan v. Beck, 79 Fed. 200. 

97. McClain v. Provident Sav., 
ete., Soc., 110 Fed. 80, 49 CCA 31 
[eertiorari den 184 U. S. 699, 22 SCt 
938, 46 L. ed. 765]. 

98. Louisville, ete, R. Co. v. 
Western Union Tel. Co., 250 U. S. 


363, 39 SCt 518, 68 L. ed. 1032 [aff 
383 Fed. 82, 147 CCA 152, 107 Miss. 
626, 65 S 650]; Darling v. Newport 
News, 249 U. S. 540, 39 SCt 371, 68 
L. ed. 759 [aff 123 Va. 14, 96 SE 
307, 3 ALR 748]; Evansville, etc., 
Tract. Co, v. Henderson Bridge Co., 
2 Fed. 402. 
Tere] State decisions covering only 
general principles of law of eminent 
domain and police power do not re- 
strain federal courts. Hollingsworth 
vy. Tensas Parish, 17 Fed. 109, 4 
280. i 
By apboEneenits Templar, etc., Life 
Indemn. Co. v. Jarman, 187 U. Ss. 
197, 23 SCt 108, 47 L. ed. 139 (aff 
104 Fed. 638, 44 CCA 93]; New York 
I, Ins. Co. v. Cravens, 178 U. S. 389, 
20 SCt 962, 44 L. ed. 1116 [aff 148 
Mo. 583, 50 SW 519, 71 AmSR 628, 53 
LRA 305]; Noble v. Mitchell, 164 
U, S. 367, 17 SCt 110,41 L: ed. 472; 
Manhattan L. Ins. Co. v. Albro, 127 
Fed. 281, 62 CCA 213 [aff 119 Fed. 
629, and certiorari den 194 U. S. 633, 
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corporations to 


24 SCt 857, 48 L. ed. 1159]; McClain 
v. Provident Sav.; ete., Soc., 110 Fed. 
80, 49 CCA 31 [certiorari den i84 
U. S. 699, 22 SCt 938, 46 L. ed. 765]. 
But see supra § 185. 

1. Polk. v. Mutual Reserve Fund 
Life Assoc., 137 Fed. 273. But see 
supra § 185. 

2. Small v. Westchester F. Ins. 
Co., 51 Fed. 789. But see supra § 185. 

3. Maryland Casualty Co, v. Eddy, 
239 Fed. 477, 152 CCA 355. 

4 Louisville, etc., R. Co. v. Ken- 
tucky, 183 U.S. 508, 22 SCt 95, 46 
L. ed. 298 [aff 106 Ky. 633, 51 SW 
164, 21 KyL 232]; Chesapeake, etc., 
RR. Co. v. Kentucky; 179» U. “S.) 388) 
21 SCt 101, 45 L. ed. 244 [aff 51 SW 
160, 21 KyL) 2281. 

5. Scipio v. Wright, 101 U. S. 665, 
25 L. ed. 1037; Elmwood v. Marcy, 
92 U. S. 289, 23 L. ed. 710; Thomp- 
son v. Lee County, 3 Wall. (U. S.) 
327, 18 L. ed. 177; Amey v. Allegheny 
City, 24 How. (U. S.) 364, 16 L. ed. 
614; Estill County v. Embry, 112 Fed. 
882, 50 CCA 573; Zane v. Hamilton 
County, 104 Fed. 63, 43 CCA 416 [aff 
189 U.'S.. 370, 23. SCt 538, 47 Ls ed: 
858]; Bolles v. Amboy, 45 Fed. 168; 
Hay v. Alexandria, ete, R. Co., 20 
Fed. 15; Katzenberger v. Aberdeen, 
16 Fed. 745 [aff 121 U. S. 172, 7 SCt 
947, 30 L. ed. 901]; North Benning- 
ton First Nat. Bank v. Arlington, 9 
F. Cas, No. 4,803, 16 Blatchf. 57; 
North Bennington First Nat. Bank v. 
Bennington, 9 F. Cas. No. 4,807, 16 
Blatchf. 53. 

[a] The question whether a stat- 
ute created a corporation by author- 
izing a designated portion of a 
county to subscribe stock, issue 
bonds, and levy taxes, is one of pure- 
ly local nature, and a state affirma- 
tive decision binds the federal court. 
Hancock v. Louisville, etc., R. Co., 
LAST OPES 42097 A2SCr 1969" 36° ied: 
755. d 

6. Portland, R., etc., Co. v. Rail- 
road Commn,., 229° U. S. 397, 335 SCt 
820, 57 L. ed. 1248 [aff 56 Or. 468, 
105 P 709, 109 P 273). 

7. Iowa Cent. R. Co. v. Hampton 
Flectric Light, ete., Co., 204 Fed. 961, 
123 CCA 283. 

{a] The validity of acontract ex- 
empting a railroad company from 
liability for negligence in setting fire 
to a storage warehouse on the rail- 
road right of way must be deter- 
mined according to the state law. 
Hartford F. Ins. Co. v. Chicago, etc., 
R. Co., 175 U. S. 91, 20 SCt 33, 44 L. 
ed. 84 [aff 70 Fed. 201, 17 CCA62, 
380 LRA 193]. 

8. Clark v. Russell, 97 Fed. 900, 

OtG aR. 


38 CGA! 541; . 

9. Rogers v. Cincinnati, 
Co., 1386 Fed. 578, 69 CCA 321. 

10. Lobenstine v. Union Bl. R. Co., 
80 Fed. 9, 25 CCA 304. 

11. Sauér v. New York, 206 U. S. 
536, 27 SCt 686, 51 L. ed. 1176 [aff 


180 N.. Y. 27, 72 NE 579, 70 LRA 
717 (aff 90 App. Div. 36, 85 NYS 
636) ]. 
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the reasonableness of railway rates;° the liability 
of railroads for fires,’ or injuries to passengers ® 
or persons on the track;® the right of an abutting 
landowner to enjoin the construction of a railroad 
in the street;'° the right of an owner of land abut- 
ting on a city street to an easement of light, air, 
and access as against the public use of the street 
or any structure which may be erected thereon to 
subserve and promote that public use;!! the title 
to the beds of navigable rivers, whether in the 
state in which such rivers are situated, or in abut- 
ting owners;?” the right of telephone companies to 
construct and maintain their lines in the streets of 
cities and towns without first procuring the consent 
of the municipal authorities;!3 liability for negli- 
gence or torts;'* the incapacity of a foreign admin- 
istrator to sue for the wrongful death of his de- 
cedent;'° the lability of employers,1* subject to the 


12. Archer v. Greenville Sand, etc., 
Co., 233 U. S. 60, 34 SCt 567, 58 L. 
ed. 850 [rev 194 Fed. 1020, 114 CCA 


664]. 
i3.. Sunset ‘Tel., etc!, Co: wv.) Po= 
mona, 172 Fed. 829, 97 CCA 251 


[rev 164 Fed. 561, and rev on other 
grounds 224 U. S. 330, 32 SCt 477, 
56 L. ed. 788]. 

14. Detroit v. Osborne, 135 U. S. 
492, 10 SCt 1012, 34 L. ed. 260 [rev 
32 Fed. 36]; Bucher v. Cheshire R. 
Co,, 125: U.S. 555, 8 SCt 974,131 Lied: 
795; Roberts v. Tennessee Coal, etc., 
R. Co., 255 Fed. 469, 166 CCA 545; 
Milford, etc. R. Co. v. Cline, 150 
Fed. 325, 80 CCA 95; Dormidy v. 
Sharon Boiler Works, 127 Fed. 485; 
Denver v. Porter, 126 Fed. 288, 61 
CCA 168; Clark v. Russell, 97 Fed. 
900, 38 CCA 541; Illinois Cent. R. Co. 
va Ihlenbetg, »75" Wed. 1873, 1/21 16Gn 
546, 34 LRA 393; Central Trust Co. v. 
East Tennessee, etc., R. Co., 69 Fed. 
358; Byrne v. Kansas City, ete., R. 
Co., 61 Fed. 605, 9 CCA 666, 24 LRA 
693; Easton v. Houston, ete., R. Co., 
32 Fed. 893; Edgerton v. Mayer, 27 
Fed. 230; Vargas v. Azuaga, 8 Porto 
Rico Fed. 625, 

{a] The liability of a municipal 
corporation (1) for the negligence or 
torts of its officers or agents is gov- 


erned by state law. Clark v. At- 
lantic City, 180 Fed. 598; Denver v. 
Porter, 126 Fed. 288, 61 CGA 168. 


(2) So a decision of a state court 
of last resort that a municipal cor- 
poration, acting through a _ subordi- 
nate statutory department, was 
liable for negligence in the construc- 
tion of public works is binding on a 
federal court in a similar case. Man- 
chester v. Landry, 199 Fed. 882, 118 
CCA 330. 

15. Maysville St. R., ete, Co. v. 
Marvin, 59 Fed, 91, 8 CCA 21. 

16. Roberts, ete, Shoe Co. v. 
Dower, 208 Fed. 270, 125 CCA 470; 
Erie Rr Co. v. White, 187 Fed. 556, 
109 CCA 322 [reh den 187 Fed. 944, 
109 CCA. 326]; Proctor, ete., Go. -v: 
Williams, 183 Fed. 695, 106 CCA 45; 
Atlantic Coast Line R. Co. v. Dun- 
ning, 166 Fed, 850, 94 CCA 28 [rev 
150 Fed. 775]; U. S. Leather Go. v: 
Howell, 151 Fed. 444, 80 CCA 674; 
Kikbe .v. Stevenson Iron Min. Co.,. 
136 Fed. 147, 69 CCA 145; Crosby v. 
Lehigh Valley R. Co., 128 Fed. 193; 
Dormidy v. Sharon Boiler Works, 127 
Fed. 485; Peirce v. Van Dusen, 78 
Fed. 693, 24 CCA 280, 69 LRA 705 
[writ of error dism 19 SCt 879, 43 L. 
ed?) 11 84)sTllinois) Cent.) R. Codavas 
Ihlenberg, 75 Fed. 873, 21 CCA 546, 
349 DRA =393% Central) Trust), Co.8 vi 
East Tennessee, etc., R. Co., 69 Fed. 
353; Northern- Pac. R. Co. v. Hogan, 
638 Fed, 102, 11 CCA 51; Hornsby v. 
Eddy, 56 Fed. 461, 5 CCA 560. 

[a] Sufficiency of notice of in- 
jury.—U- S. Gypsum Co. v. Sliwien- 
ska, 183 Fed. 688, 106 CCA 38; Penn- 
Sylvania Steel Co. v. Lakkonen, 181 
Fed. 325. 104 CCA 513. 

{b] Prior to the enactment of 
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operation and effect of the Federal Employer’s Lia- 
bility Act;17 the effect of contributory negligence 
in statutory actions;!® the right of recovery for 
wrongful death*® and the measure of damages 
therefor ;2° damages generally;?1 the assignability 
of rights of actions for tort;** the existence of the 
relation of fellow servants between a person in- 


the Federal Employers’ Liability Act 
it was held that Oh. Acts (1890) 
p 149, for the protection of railroad 
employees, prohibiting contracts ex- 
empting from liability, abrogating to 
some extent the rule as to fellow 
servants, ete., applied not only to 
railroad corporations of Ohio engaged 
in the domestic commerce of the 
state, but to all railroad corpora- 
tions doing business in Ohio, and 
that it did not encroach upon the 
jurisdiction and powers of the fed- 
eral courts, and was binding upon 
those courts, and upon receivers ap- 
pointed by them. Peirce v. Van 
Dusen, 78 Fed. 693, 24 CCA 280, 69 
LRA 705 [writ of error dism 19 SCt 
879, 48 L. ed. 1184]. 

17. See generally Master and Serv- 
nt 


[a] The Federal Employer’s Lia- 
bility Act of April 22, 1908, (35 St. 
at L. 65 ec 149 and act of April 5, 
1910, c 143 § 2 (1) “took possession 
of the field of the employer’s liabil- 
ity to employees in interstate trans- 
portation by rail’ and “all state laws 
upon the subject are superseded.” 
Seaboard Air Line R. Co. v. Horton, 
233 U. S. 492, 34 SCt 635, 58 L. ed. 
1062, ULRAI915C 1, AnnCas1915B 
475 [rev 162 N. C. 424, 78 SE 494]. 
(2) “It supersedes the common law 
of the State.” Cincinnati, ete. R. 
Co. v. Clarke, 169 Ky. 662, 666, 185 
Sw 94. 

18. Byrne v. Kansas City, etc., R. 
oe 61 Fed. 605, 9 CCA 666, 24 LRA 


19. Maiorano v. Baltimore, etc., R. 
Co., 213 U. S. 268, 29 SCt 424, 53 L. 
ed. 792 [aff 216 Pa. 402, 65 A 1077, 
116 AmSR 778]; Fulco v. Schuylkill 
Stone Co., 169 Fed. 98, 94 CCA 498 
[aff 163 Fed. 124]; Quinette v. Bisso, 
186 Fed. 825, 69 CCA 5038, 5 LRANS 
308 [certiorari den 199 U. S. 606, 26 
SCt 746, 50 L. ed. 330]. 

[a] A contrary view has been as- 
serted where the state court has held 
that the statute with relation to ac- 
tions for wrongful death did not cre- 
ate a new liability but merely con- 
tinued the decedent’s cause of ac- 
tion by abrogating the common-law 
rule with respect to the abatement of 
personal actions on the death of 
plaintiff. Elliott v. Felton, 119 Fed. 
270, 56 CCA 74. 

20. Penoza v. Northern Pac. R. 
Co., 215 Fed. 200. 

[a] Allowance of interest.— 
Thompson Towing, etc., Assoc. v. Mc- 
Gregor, 207 Fed. 209, 124 CCA 479, 

{b] Exemplary damages, — Ala. 
Code (1896) § 27, providing that, in 
actions for negligently causing the 
death of another, plaintiff may re- 
cover “such damages as the jury may 
assess,” having been construed by 
the sipreme court of Alabama as 
awarding exemplary damages, and 
-been declared by that court to be 
constitutional, its decisions are bind- 
ing upon the federal courts. Louis- 
ville & N. R. Co. v. Lansford, 102 
Fed. 62; 42 CCA 160. 

21. Mullins Lumber Co. v. Wil- 
liamson, ete., Land, ete, Co., 255 
Fed. 645, 167 CCA 21; American Ice 
Co. v. Pocono Spring Water Ice Co., 
179 Fed, 868 [mod on other grounds 
183 Fed. 193, 105 CCA 625]; Thor- 
ley v. Pabst Brewing- Co., 179 Fed. 
338, 102 CCA 522 [certiorari den 219 
U.S. 583, 31 SCt 469, 55 L. ed. 346]. 

[a] Measure of damages for 
breach of an attachment bond.— 
Bucki & Son Lumber Co. v. Mary- 
land Fidelity, etce., Co., 109 Fed. 393, 


a 
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jured and a person whose negligence caused the in- 
jury ;7° leases ;?* the rights of landlord and tenant ;7° 
the measure of damages for evicting a lessee 2° or 
for breach of a covenant of quiet enjoyment in a 
lease ;?" interest on money or obligations ;?8 usury ;?° 
receivers,°° and the power of a state court to 
appoint them;*! real estate®* and chattel mort- 


48 CCA 436 [aff 189 U. S. 185, 23 SCt | the association in insolvency, before 


582, 47 L. ed. 744]. 

[b] Federal courts are not re- 
quired to follow a state statute as to 
the method of assessing damages by 
jury. Times Pub. Co. v. Carlisle, 
94 Fed. 762, 36 CCA 475. 

[c] Separate assessment of exem- 
plary damages.—The federal courts 
in Missouri are not required to fol- 
low the statute of that state which 
requires juries; in cases in which 
exemplary damages are allowed, to 
assess such damages separately. 
Times Pub. Co. v. Carlisle, 94 Fed. 
762, 36 CCA 475. 

22. Hartford F. Ins. Co. v. Hrie R. 
Co., 172 Fed. 899. 

23. Atlantic Coast Line R. Co. v. 
Farmer, 176 Fed. 692, 100 CCA 244, 

24. Smith v. Guffey, 202 Fed. 106, 
120 CCA 436 [rev on other grounds 
237 WS. LOL, 35-SCt 526, 59 L.-ed: 
856] (oil and gas lease); Foster v. 
Elk Fork Oil, ete., Co., 90 Fed. 178, 
32 CCA 560 (mining lease). 

25. In re Chaudron, 180 Fed. 841 
(priority of claim for rent). 

26. American Ice Co.. v. Pocono 
Spring Water Ice Co., 179 Fed. 868 
[mod 183 Fed. 193, 105 CCA 625]. 

27. Thornley v. Pabst Brewing 
Co., 179 Fed. 338, 102 CCA 522 [cer- 
tiorari den 219 U.S. 583, 31 SCt 469, 
55 LL. ed. 346]; 

28. Morley v. Lake Shore, ete., R. 
Co.; 1460 .1S.9 162,18 SCt 54, 36 TL. 
ed. 925 [foll Prouty v. Lake Shore, 
ete:, R: Co.,; 95-N. Y. 667}. O’Brien: v. 
Young, 95 N. Y. 428, 47 AmR 64]; In 
re Morrison, 261 Fed. 355; Thompson 
Towing, etc., Assoc. v. McGregor, 
207 Fed. 209, 124 CCA 479; Bond v. 
John V. Farwell Co., 172 Fed. 58, 96 
fone 546; Bolles v. Amboy, 45 Fed. 
168. 

[a]. An amendatory statute reduc- 
ing the rate of interest may operate 
proprio vigore. Connecticut Mut. L. 
Ins. "\Cot) vic Cushman), 108. 05S.2 52; 
2 SCt 236, 27 L. ed. 648. : 

[b] A court of admiralty (1) is 
not governed by state law with re- 
Spect to the allowance of interest in 
a libel upon a contract of marine in- 
surance. New Zealand Ins. Co. v. 
Earnmoor SS. Co., 79 Fed. 368, 24 
CCA 644. (2) But where damages 
for wrongful death, allowed by a 
State statute, are recovered in a 
court of admiralty, the state rule as 
to the allowance of interest will be 
followed, Thompson Towing, etce., 
Assoc. v. McGregor, 207 Fed. 209, 124 
CCA 479. 

29. Missouri, etc., Trust €o. v. 
Krumseig, 172 U. S. 351, 19 SCt 179, 
43 L. ed. 474 [aff 77 Fed. 32, 23 CCA 
1]; In re Worth, 130 Fed. 927; Col- 
trane v. Blake, 113 Fed. 785, 51 CCA 
457; Brown v. Grundy, 111 Fed. 15; 
Union Mortg., ete. Co. v. Hagood, 
97 Fed. 360; McIlwaine v. Iseley, 96 
Fed. 62; Matthews v. Warner, 6 Fed, 
407 att 1125U8: 1600; 4b" SCt via 208 
L. ed. 851]. 

{a] The right to sue to cancel 
a contract for usury without offering 
to repay the money loaned is gov- 
erned by the state law. Missouri, 
ete., Trust Co. v. Krumseig, “172 U. 
S. 351, 19 SCt 179, 48 L. ed. 474 
[aff 77 Fed. 32, 28 CCA 1]; Olds vy. 
Curlette, 145 Fed; 661. 

{b] Building and loan association 
loan.— Where a stockholder ina build- 
ing and loan association becomes also 
a borrower, his contract as such 
iS governed by the local law; and 
where by such law it is usurious, in 
a settlement on the winding up of 


For later cases, developments and changes in the law see cumulative Annotations, 


the maturity of his loan, he should 
be charged with interest on the sum 
borrowed at a legal rate and cred- 
ited with all sums paid as premiums 
and interest; but the local law does 
not govern as to payments made by 
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him as dues on his stock, which are ~ 


made under his contract as a stock- 
holder. Coltrane v. Blake, 113 Fed. 
785, 51. CCA 457. Q 

[c] A state decision ‘which the 
federal court believes to be wrong 
need not be followed. U.S. Savings, 
etc., Co. v. Harris, 113 Fed. 27. 

[d] Where there is a conflict of 
laws (1) and the question is one of 
general law the federal court is not 
bound by a state decision that a 
promissory note is usurious. Dygert 
v. Vermont L. & T. Co., 94 Fed. 913, 
37 CCA 389. (2) It is a question of 
general commercial law and a de- 
cision of a state court is not bind- 
ing where the question whether the 
contract is usurious depends upon 
whether it is solvable under the laws 
of one state or another. Manship v. 
New South Bldg., ete., Assoc., 110 
Fed. 845. 

30. Manship v. New South Bldg., 
ete., Assoc., 110 Fed: 845; Morgan v. 
New York Nat. Bldg., ete, Assoc., 
73 Conn. 151, 46 A 877. 

[a] Powers of receiver of corpo- 
ration.—Hopkins vy. Lancaster, 254 
Fed. 190. 

{b] The statute of the United 
States as to receivers, Jud. Code § 65, 
does not interfere with the consti- 
tutional jurisdiction of its courts 
and require them to administer prop- 
erty in accordance with state laws. 
Houston First Nat. Bank v. Bwing, 
103 Fed. 168, .48 CCA 150. : 

[ec] The classification and right 
to priority of payment of claims of 
employees in immediate service of 
railroad receivers appointed by 
United States court should be de- 
termined by that court. Houston 
First Nat. Bank v. Ewing, 103 Fed.- 
168, 43 CCA 150. 

[d] Con view.—New York 
Guaranty Trust Co. v. Galveston City 
R. Co., 107 Fed. 811, 46 CCA 305 
[certiorari den 181 U. S. 622, 21 SCt 
925, 45 L. ed. 1032]; Washburn, etc., 
Mfg. Ca. v. Reliance Mar. Ins. Co;;: 
106 Fed. 116; London, ete., Bank v. 
Williamette Steam-Mill, etc., Co., 80 
Fed. 226. 

31. McKinney v, Kansas Natural 
Gas Co., 206 Fed. 772: [aff 209 Fed. 
300, 126 CCA 226], 

32. Thompson y. Fairbanks, 196 
U. S. 516, 25 SCt 306, 49 L. ed. 577; 
Abraham v. Casey, 179 U. S. 210, 21 
SCt 88, 45 L. ed. 156 [aff 51 La. Ann. 
840, 25 S 441]; Htheridge v. Sperry, 
139 U. S. 266, 11 SCt 565, 35-L. ed, 
171; In re Elletson Co., 174 Fed. 859 
[aff 183 Fed. 715, 106 CCA 153]; In 
re Marine Constr., ete., Co., 144 Fed. 
649, 75.CCA 451 [rev 135 Fed. 921]; 
In re National Valve Co., 140 Fed. 
679 [aff 149 Med. 54, 79 CCA 76]; 
In re Beede, 138 Fed. 441]: 
Canton First Nat. Bank, 135 Fed. 62, 
67 CCA 536; In re Shirley, 112 Fed. 
301, 50 CCA 252; Cumberland Bldg., 
ete., Assoc. v. Sparks, 106 Fed. 101 


[rev on other: grounds 111 Fed. 647, ~ 


49 CCA 510]; Brown v. Grand Rapids 

Parlor Furniture Co., 58 Fed. 286, 

7 an eee LRA 817. 
a] Whether after-acquired 

one included.—In re Raney, 202 ed. 


96. 
ie Validity of mortgage contain- 


power of sale.—Htheridge vy. ° 


same title, page and note number. 


In re. 
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gages,°° foreclosures and sales thereunder,’+ and the 
right of redemption;** pledges,?° mechanics’ liens,3? 
-and other liens ;*° statutory modifications of common- 
law rules im respect to commercial paper ;*® the record- 
ing of instruments;*° the validity of an unrecorded 
chattel mortgage * or contract of conditional sale ;42 
the validity of marriages;** the capacity of married 
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women to contract;*# acknowledgments by married 


Sperry, 139 U. S. 266, 11- SCt 565, 35 
L. ed. 171 [aff 63 Iowa 543, 19 NW 
657]; Means v. Dowd, 128 U. S. 273, 
9 SCt 65, 32 L. ed. 429; People’s Sav. 
Bank y. Bates, 120 U. S. 556, 7 SCt 
679, 30 L. ed. 754; Leavenworth Sec- 
ond Nat. Bank vy. Hunt, 11 Wall. (U. 
S.) 391, 20 L. ed. 190; In re Harn- 
den, 200 Fed. 175; In re Noethen, 195 
Fed. 573 [aff 20i Fed. 97, 119 CCA 
435]; In re Hartman, 185 Fed. 196; 
Knapp v. Milwaukee Trust Co., 162 
Fed. 675, 89 CCA 467 [aff 216 U.S. 
- 545, 30: SCt 412, 54 L. ed. 610]; In 
re Davis, 155 Fed. 671; In re Canton 
First Nat. Bank, 135 Fed. 62, 67 CCA 
536; Dugan v. Beckett, 129 Fed. 56, 
63 CCA 498; In re Soudan Mfg. Co., 
113 Fed. 804, 51 CCA 476; In re 
Cantrell, 5 F. Cas. No. 2,389, 6 Ben. 
482; Catlin v. Currier, 5 F. Cas. No. 
2,518, 1 Sawy. 7; Hawkins v. Has- 
kins Bank, 11 F. Cas. No. 6,244, 1 
Dill. 462; Overman v. Quick, 18 F. 
Cas. No. 10,624, 8 Biss. 134. 

33. Garrison v. Kurt, 249 Fed. 672, 
161 CCA 582; Johnson-Baillie Shoe 
Co. v. Bardsley, 237 Fed. 763, 150 
CCA BAT: Scandinavian-American 
Bank v. Sabin, 227 Fed. 579, 142 CCA 


211; In re Manning, 206 Fed. 685; 
E. I. Du Pont de Nemours Powder 


Co. v. Jones, 200 Fed. 638; In re 
Harnden, 200 Fed. 175; In re Newton, 
153 Fed. 841, 83 CCA 23 [aff 214 U.S. 
pyse 29 ISCE 614,53 Li “ed. 99715 
In re Canton First Nat. Bank, 135 
Fed. 62, 67 CCA 536; Dodge v. Nor- 
lin, 133 Fed. 363, 66 CCA 425; Dugan 
v. Beckett, 129 Fed. 56, 68 CCA 498; 
In re Antigo Screen Door Co., 123 
Fed. 249, 59 CCA 248; American 
Surety Co. v. Worcester Cycle Mfg. 
Co., 100 Fed. 40; Wilson v. Perrin, 
62 Fed. 629, 11 CCA 66; Morse v. Rib- 
let, 22 Fed. 501. 
fa] Effect of chattel mortgage 
attempting to cover after-acquired 
—Thompson v. Fairbanks, 
196 U. S. 516, 25 SCt 306, 49 L. ed. 
577 (fail. 75 Vt. 361, -56-A: 41, 104 
AmSR 899]; In re Raney, 202 Fed. 
996; In re Niagara Lead, etc., Co., 202 
Fed. 298; In re Marine Constr., etc., 
Co., 144 Fed. 649, 75 CCA 451; In 
re Eldridge, 8 F. Cas. No. 4,330, 2 
Biss. 362. ! 
[b] Whether transaction condi- 
tional sale or mortgage.—In re New- 
ton,-153 Fed. 841, 83 CCA 23 [aff 214 
U. S. 279, 29 SCt 614, 53 L. ed. 997]. 
Orvis v. Powell, 98 U. S. 176, 
25 L. ed. 238; Union Mut. L. Ins. Co. 
v. Union Mills Plaster Co., 37 Fed. 
286, 3 LRA 90; Sullivan v. Portland, 
etc. R. Co., 23 F. Cas. No. 13,596, 
4 Cliff. 212 [aff 94 U. S. 806, 24 L. ed. 


Conformity to state remedy. 
is the right and within the 
power, if not the duty, of the federal 
court in a suit to foreclose a mort- 
gage to conform to state statute 
regulating the remedy. Deck  v. 
Whitman, 96 Fed. 873. 

35. ies v. Hartford F. Ins. Co., 
9650. S. 627, 24 L. ed. 858; 

36. Atherton v. Beaman, 264 Fed. 
878; In re Hast End Mantel, ete. 
Co., 202 Fed. 275. : ; 

* Morgan y. Mannington First 
Nat. Bank, 145 Fed. 466, 76 CCA 236; 
In re Grissler, 136 Fed. 754, 69 CCA 
406. 

3g. Preetorius v. Anderson, 236 
Fed. 723, 150 CCA 55; The Winne- 
bago, 141 Fed. 945, 73 CCA 295 [cer- 
‘ tiorari den 200 U.S. 616, 26 SCt 752, 
50. Te jed.u.621 15;1U. 8S. v. Hisenbeis, 
88 Fed. 4 [aff 112 Fed. 190, 50 CCA 
1791; Eason v. Garrison, 36 Tex. Civ. 


A. 574, 82 SW 800, 


{a] Attorney’s lien.— Turner v. 
Woodard, 259 HKed. 787, 170 CCA 537; 
Cain v. Hockensmith Wheel, etc., Co., 
157 Fed. 992; In re Baxter, 154 Fed. 
83 CCA 106. 

[b] Wendor’s lien.—Farrell  v. 
Wysong, 246 Fed. 281, 159 CCA 11. 

[c] Possessory lien on raft.— 
Knapp v. McCaffrey, 177 U. S. 638, 20 
SCt 824, 44 L. ed. 921 [aff 178 Ill. 
107, 52 NE 898, 69 AmSR 290]. \ 

{[d] Gien on vessel for injuries 
committed by it.— Martin v. West, 
222 U. S. 191, 32 SCt 42, 56 L. ed. 159, 
36 LRANS 592 [aff 51 Wash, 85, 97 
P 1102, 21 LRANS 324]. : 

89. Phipps v. Harding, 70 Fed. 
468, 17 CCA 203, 30 LRA 513; Hardin 
v. Olson, 14 Fed. 705, 4 McCrary 643; 
Sherman Bank v. Apperson, 4 Fed. 
25; Gregg v. Weston, 10 F. Cas. No. 
5,800, 7 Biss. 360. 

40. Abraham v. Casey, 179 U. S. 
210, 21 SCt 88, 45.L. ed. 156; Cutler 
v. Huston, 158 U. S. 423, 15 SCt 868, 
39 L. ed. 1040; Bondurant v. Wat- 
Sone 103 U.S. 289)! 26-17, ed... 44705 
Townsend v. Todd, 91 U. S. 452, 23 
L. ed. 413; Ross v. McLung, 6. Pet. 
(U. S.) 283, 8 L. ed. 400; Tygart Val- 
ley Brewing Co. v. Vilter Mfg. Co., 
184 Fed. 845 [rev 168 Fed. 1002]; 
Union Pac. R. Co. v. Reed, 80 Fed. 
234, 25 CCA 389; Farmers’ L. -& T. 
COS Ve. Detroit, .6LG wht. 40-9.) bated. 
29; Crooks v. Stuart, 7 Fed. 800, 2 
McCrary 13; In re Oliver, 18 F. Cas. 


No. 10,492. 
41. Walter A. Wood Co. v. Eu- 
banks, 169. Fed. 929, 95 CCA 273; 


In re Newton, 153 Fed. 841, 83 CCA 
23ufatl.214. U0.) S..279, 29° SCt. 614, "53 
L. ed. 997]; In re H. G. Andre, 117 
Fed. 561. 

42. Bryant v. Swofford Bros. Dry 
Goods Co., 214 U. S. 279, 29 SCt 614, 
53 L. ed. 997 [aff 153 Fed. 841, 83 
CCA <23)5—-York. Mfz.. Co. v.; Cassell, 
201 17 S344, 28 "SCt. 481,50 sled: 
782 [rev 135 Fed. 52, 67 CCA 526]. 

43. Meister v. Moore, 96 U. S. 76, 
24 L. ed. 826; Great Northern R. 
ai vy. Johnson, 254 Fed. 683, 166 CCA 

44, Chicago First Nat. Bank v. 
Mitchell, 84 Fed. 90 [aff 180 U. S. 
ATi CAiISSt ALse 46 wii ea c620 1: 

45. Gillespie v. Pocahontas Coal, 
etc., Co., 163 Hed. 992, 91 CCA 494 
[rev 162 Fed. 742, and certiorari den 
914 U. S. 519, 29 SCt 700, 53 L. ed. 
1065]; Berry v. Northwestern, etc., 
Bank, 93 Fed. 44, 35 CCA 185. 

46. Black v. Elkhorn Min. Co., 47 
Fed. 600 [aff 52 Fed. 859, 3 CCA 312 
(aff 163 U. S. 445, 16 SCt 1101, 41 L. 
ed. 221)]. And see Bankruptcy § 646. 

47. Whitney v. Whitney El., etc., 
Co., 180 Fed. 187 [aff 183 Fed. 678, 
106 CCA 28 (certiorari den 219 U.S. 
588, 31 SCt 472, 55 L. ed. 348)]. 

48. Union Trust Co. v. Grossman, 
245-8 S. 412, 38 SCt 147,62 Ly ed. 
368 [aff 228 Fed. 610, 143 CCA 132, 
AnnCas1917B 613]; Equitable L. As- 
sur. Soc. v. Brown, 213 U. S. 25, 29 
Sct 404, 53 L. ed. 682; Board of Liq- 
uidation v. Louisiana, 179 U. S. 622, 
21 SCt 263, 45 L. ed. 347 [aff 51 La. 
Ann. 1849, 26 S 679]; Stone v. Frank- 
fort Deposit Bank, 174 U. S. 408, 19 
SCt 881, 43 L. ed. 1027 [aff 88 Fed. 
383]; Evanston First Nat. Bank v. 
Bank of Waynesboro, 262 Fed. 754; 
In re Morrison, 261 Fed. 355; Young 
v. Gordon, 257 Fed. 846; In re Ameri- 
san Steel Supply Syndicate, 256 Fed. 
876; Grant Lumber Co. v. North 
River Ins. Co., 253 Fed. 83; Gilman 
v. Lamson Co., 234 Fed. 507, 148 CCA 
273; In re Hast End Mantel, etc., Co., 
202 Fed. 275; Thomas v, Birmingham 
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women ;*° dower;*® divorce and alimony;47 con- 
tracts ;*® what law governs with respect to a con- 
tract;*? what constitutes a breach of contract of 
employment ;®°° the validity of contracts as depend- 
ent on state statutes;>! whether a contract is con- 
trary to the public policy or statutes of a state ;52 
the statute of frauds;** the construction of a guar- 


etc, ‘Cos 195° ed: ss 405) tulvanve 
Van Kannel Revolving Door Co., 184 
Fed. 459; In re Burke, 168 Fed. 994; 
Manhattan L. Ins, Co. v. Albro, 127 
Fed. -281, 62 CCA 213 [certiorari den 
194 U. S. 6338, 24 SCt 857, 48 L. ed. 
1159]; McClain v. Provident Sav. L. 
Assur. Soc., 110 Fed. 80, 49 CCA 31; 
Hill v. Hite, 85 Fed. 268, 29 CCA 549; 
Small v. Westchester F. Ins. Co., 51 


Fed. 789; Pioneer Gold Min, Co. v. 
nag 23 Fed. 258, 10 Sawy. 


“The decisions of the highest court 
of New York are therefore binding 
upon this court as to the meaning 
and effect of the charter of the de- 
fendant, and as it is a New York 
company and the contract is a New 
York contract, executed and to be 
carried out therein, its meaning and 
construction as held by the highest 
court of the State will be of most 
persuasive influence, even if not of 
binding force, in the absence of any 
Federal question arising in the 
case.” Equitable L. Assur. Soc. v. 
Brown, 213 U. S. 25, 44, 29 SCt 404, 
53 L. ed. 682. L 

[a] The state law must be fol- 
lowed in determining: (1) Whether 
a contract constituted a bailment or 
a sale. In re Heckathorn, 144 Fed. 
499. (2) Whether a contract for the 
sale.of a machine was a lease or a 
conditional sale. In re Sheets Print- 
ing, etc.,, Co., 136 Fed. 989 [rev on 
other grounds 149 Fed. 196, 79 CCA 
154 (setting aside affirmance in 143 
Fed. 315, 74.CCA 453)]. . (3) The va- 
lidity of a contract of conditional 
sale giving the seller the right to 


retake the goods. In re Burke, 168 
Fed. 994. 
[b] Contract exemptions from lia- 


bility are within the rule.—Hartford 
BF, Ins. Go. v.. Chicago, ‘ete, R. ‘Co; 
175 Us Sool, 20) SC 33,044. sbe ved: 
84 [aff 70 Fed. 201, 17 CCA 62, 30 
LRA 193]; Peirce v. Van Dusen, 78 
Fed. 693, 24 CCA 280, 69 LRA 705 
[app dism 19 SCt 879 mem, 43 L. ed. 
1184 mem]; Eells v. St. Louis, etc., 
R. Co., 52 Fed. 903. But see Liver- 
pool, etc., R. Co. v. Insurance Co. of 
North America, 129 U. S. 464, 9 SCt 
480, 32 L. ed. 800; Liverpool, ete., Co. 
v. Phenix Ins: Co., 129: U.S,’ 397, $ 
Sct 469, 32 L. ed. 788; Western Union 
Tel. Co. v. Cook, 61 Fed. 624, 9 CCA 
680; J. M. Pace Mule Co. v. Seaboard 
Air Line R. Co., 160 N. C. 252, 76 SE 
513. 

[c] Where the question is one of 
general or commercial law, the rule 
is otherwise. See supra § 185, 

49. Parker v. Moore, 115 Fed. 799, 
53 CCA 369 [rev 111 Fed. 470, and 
certiorari den 187 U. S. 644, 23 SCt 
844, 47 L. ed. 347]. But compare U. 
S. Savings, etc. Co. v. Harris, 113 
Fed. 27 (federal court is not bound 
to follow adjudications of state court 
as to what law governs a contract 
of loan between a building and loan 
association of one state and a mem- 
ber residing in the state in which 
the court is sitting, secured by mort- 
gage on land in the latter state, no 
local statute or rule of property be- 
ing involved). 

50, Ely v. Van Kannell Revolving 
Door Co., 184 Fed. 459. 

51. Clarksburg Electric Light Co. 
v. Clarksburg, 47 W. Va. 739, 35 SE 
994, 50 LRA 142. 

52. Parker v. Moore, 115 Fed. 779, 
53 CCA 369 [rev 111 Fed. 420, cer- 
tiorari den 187 U. S. 644, 23 SCt 844, 
47 L. ed, 347]. 

53. Moses v. Lawrence County 
Nat, Bank, 149 U. S. 298, 13 SCt 900, 
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anty;°* wills and inheritances;>> the administra-_ 
tion of estates;°* the priorities of claims against the 
estate of a decedent;*’ the right of a foreign ex- 
ecutor or administrator to sue in the state or dis- 
trict ;°8 and. the rights of a foreign creditor against 
the personal representatives of a decedent.5® 

[$ 190] 3. Matters of Procedure. The supreme 
court held in numerous early cases that the federal 
statute making state laws rules of decision for fed- 
eral courts in trials at common law did not extend 
to the procedure or practice of those courts.°° It 


VII. 


[§ 191] A. Original Jurisdiction and Exercise 
Thereof—1. In General. The constitution gives the 
supreme court of the United States original juris- 
diction in all cases affecting ambassadors, other pub- 
lie ministers and consuls, and those in which a state 
is a party,®? thus making the original jurisdiction 
of the court in any controversy dependent upon 
the parties,°® and the supreme court may assume 
the original jurisdiction conferred upon it without 
any act of congress regulating the mode and form 
in which it shall be exercised.*® The jurisdiction 


so conferred is exclusively fixed, the affirmative , 


grant in enumerated cases being construed as ex- 
cluding original jurisdiction in all other cases.7° 
Congress cannot enlarge the original jurisdiction be- 
yond the cases specified in the constitution,” and it 
is held that sueh jurisdiction should be sparingly ex- 
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—~ 


was to remedy what was considered a defect in this 
particular that the Practice Conformity Act ®! was 


passed,®? and the construction and application of - 


that act have already been fully considered.*? But 
a state statute giving a married woman the right 
to sue for personal injuries without joining her hus- 
band was held binding on the federal court as a 
rule of decision,®* under the federal statute herein- 
before quoted,®® although state statutes relating to 
parties to actions are usually deemed to be within 
the operation of the Practice Conformity Act.$* 


SUPREME COURT : 
ercised and not extended by construction.72 The ~ 


word ‘‘original’’ in the constitutional grant of juris- 
diction to the supreme court is used solely<in contra- 


| distinction to ‘‘appellate,’’ and such original jurisdic- 


tion is not necessarily exclusive, so that it is competent 
for congress to authorize suits in the inferior courts 
of the United States in respect to matters of which 
the supreme court has original jurisdiction, thus 
making the jurisdiction of the supreme court and 
lower federal courts concurrent in certain ecases.72 
[§ 192] 2. Actions to Which State Is a Party.74 
The supreme court has exclusive jurisdiction of all 
controversies of a civil nature where a state is a 
party, except where the controversy is between a 
state and its citizens, or between a state and citi- 
zens of other states, or aliens, in which latter cases 
the court has original, but not exclusive, jurisdic- 


387 L. ed. 743; Ballantine v. Yung 
Wing, 146 Fed. 621. 
186 Fed. 312, 


54. In re Merrill, 
108 CCA 390. 

Dome terhant.«v. WU, S.,1240 US. 
598, 36 SCt 417, 60 L. ed. 819; Mes- 
Singer v. Anderson, 225 U. S. 436, 32 
SCt 739, 56 L. ed. 1152; Barber v. 
Pittsburgh, etc., R. Co,, 166 U. S. 83, 
17 SCt 488, 41 L. ed. 925 [determined 
in certiorari 69 Fed. 501]; Loring v. 
Manrshiao Wall. (OU. S.)> $3% 18 Ta 
ed. 802; Middleton v. McGrew, 23 
How. (U. S.) 45, 16 L. ed. 403; Asp- 
den v. Nixon, 4 How. (U. S.) 467, 11 
L, ed. 1059; Lane v. Vick, 3 How. 
(U._S.) 464, 11 L. ed. 681; Waring 
Wa Jackson, 1 Pet. (U. S!).570, 7 1. 
ed. 266; Davis v. Mason, 1 Pet. (U. 
S.) 503, 7 L. ed. 239; Wells v. Brown, 
255 Fed. 852, 167 CCA 180: Lucas v. 
MeNeill, 231 Fed. 672. 145 CCA 558; 
Pugh vy. Frierson, 221 Fed. Dalian hon 
CCA 223; Thompson y. Sloss-Sheffield 
steel etc. -Co.,. 2094 Wed. 840. 126 
CCA 564; Hood v. McGehee, 189 Fed. 
205 [aff 199 Fed. 989, 117 CCA 664]; 
Yocum y. Parker, 134 Fed. 205, 67 
CCA 227; Russell v. U. S. Trust Co., 
127 Fed. 445 [aff 136 Fed. 758, 69 
CCA 410]; Buford v. Kerr, 90 Fed. 
513, 38 CCA 166 [aff 86 Fed. 97]; Bu- 
ford v. Kerr, 86 Fed. 97 [aff 90 Fed. 
513, 33 CCA 166]; Dodd v. Ghiselin, 
27 Fed. 405; Meade v. Beale, 16 F. 
Cas. No. 9,871, Taney 339; McPike 
v. Wells, 54 Miss. 136. 

[a] A state decision construing a 
will (1) in a first ejectment suit 
does not control agsubsequent eject- 
ment suit in a federal court. unless 
the opinion is simply declaratory of 
settled state law and not merely the 
construction of a particular devise. 
Barber v. Pittsburgh, etc, R. Co., 
GGUS Soi SCh.488) 4150.. ed. 
925, 69 Fed. 501. (2) A state de- 
cision construing a will but not ém- 
bodying any settled law of the state 
will not control the decision of a 
federal court arrived at upon com- 
mon-law principles. Messinger v. 
Anderson, 171 Fed. 785, 96 CCA 445 
[rev’on other grounds 225 U. S. 436, 
32 SCt 739, 56 L. ed. 1152]. 

[b] A state decision that an es- 
tate by will is a statutory estate ex- 
cluding further control by testator 


For later cases, developments and changes in the law see cumulative Annotatioris, same title, page and note number. 


binds the federal court. Buford v. 
Kerr, 86 Fed. 97 [aff 90 Fed. 513, 
33 CCA 166]. 

[c] A state decision that a trus- 
tee under a will had power to make 
partition will’ be followed, although 
the decision is not announced under 
such conditions as to be res judicata. 
Phelps. v., Harris, 101-0. S: 370, 25 TE: 
ed. 855. 


56. Salyer v. Consolidation Coal 
Co., 246 Fed. 794, 159 CCA 96 [cer- 
tiorari den 246 U.S. 669, 38 SCt 345]. 

_57. Johnson v. Garner, 233 Fed. 
756. 

58. Brownson v. Wallace, 4 F. Cas. 
No. 2,042, 4 Blatchf. 465. 

69. Schurmeier v. Connecticut 
Mut. L. Ins. Co., A171 Wed. 1, 96 cca 
107 [certiorari dism 219 U. S. 586, 
31 SCt 470, 55 L. ed. 347]. 


60. See supra § 163 text and note 39. 
61. See supra § 108. 
62. Sanford v. Portsmouth, 21 F. 


Cas. No. 12,315, 2 Flipp. 1/05. 

63. See supra §§ 108-162. 

64 Texas, etc., R. Co. v. Humble, 
L8d Ww Sebi, 2b Stes baby) 4 oe das ed. 
747 [aff 97 Fed. 887, 38 CCA 502]. 

65. See supra § 163. 

66. See supra § 133. 

67. \Const. jartis-s§ 2: 

[a] An Indian tribe or nation 
within the United States is not a 
foreign state in the sense of the 
constitution, and cannot maintain an 
action in the courts of the United 
States. Cherokee Nation v. Georgia, 
db. Peta GUAS.)) Is , 

68. Duhne v. New Jersey, 251 U. 
S. 311, 40 SCt 154, 64 L. ed. 280; 
Virginia v. West Virginia, 206 U. S. 
290, 27 SCt 732, 51 L. ed. 1068; In 
re Massachusetts, 197 U. S. 482, 25 
SCt 512, 49 L. ed, 845; Louisiana 
v. Texas, 176 U.S. 1, 20 SCt 251, 44 
L. ed. 847; California v. Southern Pac. 
Co., 157 SULWS2 2295 15 SCt 591. 39° 1 
ed. 683; Cohens v. Virginia, 6 Wheat. 
(U. 8.) 264, 5 L.' ed. 257. 

69. Kentucky v. Dennison, 24 How. 
GUE S)i,GG> NG, i. eden Tite 

70. California vy. Southern Pac, 
Cow 157, U. S!.229,-15 St 594, 39) 1, 
ed. 683; Ex p. Hung Hang, 108 U. 
S. 552, 2 SCt 863, 27 L. ed .811; Ex 
p. Vallandigham, 1 Wall. (U. S.) 243, 
17 L, ed. 589; Kendall v. U. S., 12 Pet. 


(U. S.) 524, 9 L. ed. 1181; New Jer- 
sey v. New York, 5 Pet. (U. S.) 284, 
8 L. ed. 127; U.S. Bank v. Planters’ 
Bank, 9 Wheat. (U. S.) 904, 6 L. ed. 
244; Cohens vy. Virginia, 6 Wheat. 
(U..S:) 264.5 Li) ed: 257; Marbury v. 
Madison, 1 Cranch (U. S.) 137. 

[a] Prize cases.—No original ju- 
risdiction is conferred upon the su- 
preme court in prize cases and it 
can only exercise appellate jurisdic- 
tion. The Alicia, 7 Wall. (U. ‘Sd 
571, 19 Led. 84: The Harrison, 1 
Wheat. (U.S) 293-4. edy ob unoa 
infra § 265. 

[b] 
sel nor the express consent of the 
parties will justify the supreme court 
of the United States in ignoring the 
question whether it has original ju- 
risdiction of a suit commenced there- 
in. Minnesota y, Hitchcock, 185 U. 
S. 373, 385, 22 SCt 650, 46 L. ed. 954, 

71. Baltimore, etce., R. Co. v. In- 
terstate Commerce Commn., 215 U. S. 
216, 30 SCt 86, 54 L. ed. 1643.5: 
S. v. Ferreira, 13 How. (U. S.) 40, 14 
L. ed. 42; Marbury vy. Madison, 1 
Cranch (U. S.) 137, 2 Le 6a 60! 

72. California vy. Southern Pac. 
Co., 157 U. S. 229, 15 sct 591, 39°. 
as dir 

3. . S. v. Louisiana, 123 U. S, 
382, 8 SCt 17, 31 ae 
Kansas, 111 U. §. 449, 4 SCt 437, 28 
L. ed. 482; Davis vy. Packard, 7 Pet. 
GUIS.) unre sede leds 684; Pooley v. 
Luco, 76 Fed. 146; Texas v. Lewis, 
14 Fed. 65; State v. Atkins, 35 Ga. 
315, 10 F. Cas. No. 5,350; Gittings v. 
Crawford, 10 F. Cas. No. 5,465, Taney 
1; Graham y. Stucken, 10 F. Cas. 


No. 5,677, 4 Blatchf. 50;-St. Luke’s 
Hospital vy. Barclay, 21 F. Cas. No. 
12,241, 3 Blatchf. PASS Se DA FS omens, 
Ravara, 27 F. Cas. No. 16,122, 2 Dall. 
297, 1 rilus ed: 383s 

[a] Tlustration. — The clause of 


the constitution conferring jurisdic- 
tion in actions to which consuls are 
parties upon the supreme court did 
not conflict with and render uncon- 
stitutional the act of congress which 
save jurisdiction to district courts in 
Civil cases against consuls and vice 
consuls. Gittings v. Crawford, 10 F. 
Cas. No. 5,465, Taney 1. 

74. See also supra §§ 50-54, 


Neither the silence of coun-— 


L. ed. 69; Ames v. - 


[§§ 189-192 . 


¢ 


§ 192] 


tion.75 


private claim."7 


A suit must be of a civil nature in order to be 
within the original jurisdiction of the supreme 
court;7® and the court cannot take original juris- 
diction of a suit by a state against persons or cor- 
porations of other states, where such suit, although 
in the form of a civil action, is, in its essential char- 


acter, one to enforce the penal or 


75. Jud. Code (1911) § 233; Vir- 
ginia v. West Virginia, 246 U.S. 565, 
38 SCt 400, 62 L. ed. 883; Virginia 
v. West Virginia, 206 U..S. 290, 27 
SCt 732, 51 L. ed. 1068; Kansas v. 
Colorado, 206 U. S. 46, 27 SCt 655, 51 
L. ed. 965; Oregon v. Hitchcock, 202 
U. S. 60, 26 SCt 568, 50 L. ed. 935; 
Louisiana v. Mississippi, 202 U. S. 
1,26 SCt. 408; 50--L.. ed. 913; In re 
Massachusetts, 197 U. S. 482, 25 SCt 
512, 49 L. ed. 845; South Dakota v. 
North Carolina, 192 U. S. 286, 24 SCt 
269, 48 L. ed. 448; Minnesota v. 
Northern Securities Co. 184 U. S. 
199, 22 SCt 308, 46 L. ed. 499; Mis- 
souri v. Illinois, 180 U. S. 208, 21 
SCt 331, 45 L. ed. 497; Louisiana v. 
Texas, 176 U. S. 1, 20 SCt 251, 44 
L. ed. 347; California v. Southern 
Wace Co. 67 U. S.-229,' 15 SCt, 591, 
S00p. ed. 683; U. Sucve Lexas,, 143 70, 
Sct 488, 36 L. 


Sr 621; 212 ed. 285; 
Wisconsin v. Pelican Ins. Co., 127 U. 
S: 265, 8. SCt 1370, 32 L. ed. 239; 


Pennsylvania v. Quicksilver Min. Co., 
Oe Wall. CU. S.) 553, 19, Led. 998; 
Texas v. White, 7 Wall. (U. S.) 700, 
19 L. ed. 227; New Jersey v. New 
York, 5 Pet. (U. S.) 284, 8 L. ed. 
127; Georgia v. Madrazo, 1 Pet. (U. 
Sb) i075 Tced....73; Chisholm aw. 
Georgia, 2 Dall. (U. S.) 419, 1 L. ed. 
440. - 

“We are of opinion that the words, 
in the Constitution, conferring origi- 
nal jurisdiction on this court, in a 
suit ‘in which a State shall be a 
party,’ are not to be interpreted as 
conferring such jurisdiction in every 
cause in which the State elects to 
make itself strictly a party plaintiff 
of record and seeks not to protect 
its own property, but only to vindi- 
cate the wrongs of some of its 
people or to enforce its own laws or 
public policy. against wrongdoers, 
generally.” Oklahoma v. Atchison, 
etc., R. Co, 220 U. S. 277, 289, 31 
Sct 434, 55 L. ed. 469 [foll Oklahoma 
v. Gulf, ete, R. Co., 220 U.S. 290, 
31 SCt 442, 55 L. ed. 469, AnnCas 
1912C 524]. f 

[a] A corporation is a “citizen” 
within the meaning of those pro- 
visions of the constitution. and 
statutes defining the jurisdiction 
of the federal courts. Wisconsin v. 
Pelican Ins. Co., 127 U. S. 265, 8 SCt 
1370, 32 L. ed. 239. 

[b] A state must be a party, 
either nominally or substantially, to 
give jurisdiction on this ground. 
Fowler v. Lindsey, 3 Dall. (U. S.) 
411, 1 L. ed. 658. 

[ce] Pa dorckeg abe ie has) eres 
ity legislate to enforce an a - 
shied merce states, the right of 
the supreme court to entertain a suit 
between such states based on such 
agreement is not affected, the two 
grants of power coordinating to a 
single end. Virginia’ v. West Vir- 
ginia, 246 U. S. 565, 38 SCt 400, 62 


L. ed. 8838 


413, 6 SCt 81, 29 L. ed. 435; 
vy, Anderson, 91 U. S. 
990; Texas V. White, b 
PS) 7100," 19% Tu. ed. 227; Pennsylvania 
v. Wheeling, ete., Bridge Co., 13 How. 
(U. S.) 518, 14 L. ed. 249. : 
[a] A suit by a state to enjoin 


the erection, of a bridge over a river 


Suits to protect the property rights of a 
state are thus within the original jurisdiction of 
the supreme court,’® but the mere use of the name 
of a state as a party does not give jurisdiction where 
the real object of the suit is to enforce a purely 
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terested.®4 


criminal legisla- 


is within the original jurisdiction of 
such court, Pennsylvania v. Wheel- 
ing, etc., Bridge Co., 9 How. (U. S.) 
647, 13 LL. ed. 294. 

77. Kansas v. U. S., 204 U. S. 331, 
27 SCt 388,.51 L. ed. 510; Louisiana 
v. Texas, 176 U. S. 1, 20 SCt 251, 44 
L. ed. 347. 

[a] Mllustration. — The original 
jurisdiction of the supreme court of 
the -United States does not extend 
to.a bill filed by the attorney-general 
of Kansas on behalf of the state as 
trustee for the Missouri, Kansas & 
Texas Railway Company of certain 
lands in the Indian Territory, al- 
leged to have been granted by con- 
gress to the state for the benefit of 
the railway company, where the name 
of the state is being used simply for 
the prosecution of the claim of the 
railway company. Kansas v. U. §., 
ae WS soles SCt 38851 2Ls. ed. 

78. Chisholm y. Georgia, 2 Dall. 
(U. S.) 419, 1 L. ed. 440. 


79. Oklahoma v. Gulf, etc., R. Co., 
220, U.,S.2290, <81e SCt. 437,55. Te ed. 
469, AnnCasi912C 524; Oklahoma 
v. Atchison, etc., OOS 220 gen ys: 
Pilger lo Cis 404,200) lin) CG. nat 005 
Wisconsin v. Pelican Ins. Co., 127 
oe S200, oe SOt, eLonOs, coc clay Re. 


80. Louisiana v. Texas, 176 U. S. 
1, 20 SCt 251, 44 L. ed. 347; Wiscon- 
sinwVe,) Pelican. Ins... Cos, 2206 U.S, 
265, 8 SCt 1370, 32 L.. ed. 239; New 
Hampshire v. Louisiana, 108 U. S. 
76, 2 SCt 176, 27 L. ed. 656;.Georgia 
v, Stanton, 6 Wall..¢@U."S:). 50,18 L. 
ed. 721; Mississippi v. Johnson, 4 
Wall. (U. S.) 475, 18 L. ed. 437; Ken- 
tucky v. Dennison, 24 How. (U. S.) 
66, 16 Tie ed. 17. 

81. Virginia v. West Virginia, 220 
WW,” S41,. 31° SCt, 3307 bd Lived. 353; 
Kansas v. Colorado, 185 U. S. 125, 
22 SCt 552, 46 L. ed. 838; New York 
vy. Connecticut, 4 Dall. (U.S.).71, 1. L. 
ed, 715;’ Fowler v. Lindsey, 3 Dall. 
(U. S.) 411, 1 L. ed. 658. See also 
Georgia v. Tennessee Copper Co., 206 
U. S. 230, 27 SCt 618, 51 L. ed. 1038, 
11 AnnCas 488. Teas 

[a] Water rights. — The original 
jurisdiction of the supreme court of 
the United States extends to a con- 
troversy between the states of Kan- 
sas and Colorado and the United 
States, presenting the questions 
whether Kansas has a right to the 
continuous flow of the waters of the 
Arkansas river as that flow existed 
before any human interference there- 
with, or whether Colorado has the 
right to appropriate the waters of 
that stream so as to prevent that 
continuous flow, or whether’ the 
amount of the flow is subject to the 
superior authority and supervisory 
control of the United States. Kan- 
sas v. Colorado, 206 U. S. 46, 27 SCt 
655, 51 L. ed. 956. 

[b] Apportionment of indebted- 
ness on creation of new state.—The 
original jurisdiction of the supreme 
court of the United States extends 
to a suit by the commonwealth of 
Virginia against the state of West 
Virginia to determine the amount 
due to the former by the latter as 
the equitable proportion of the pub- 
lic Cebt of the original state of Vir- 
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tion of the state,”® or of controversies concerning 
political questions which are not the subject of 
judicial cognizance, but which, were the state an 
independent nation, could only be adjusted through 
the ministerial department of its government.®° 
Suits between states. 
entertain jurisdiction of a suit on the ground that 
it is between two states, a controversy must exist 
in the result of which the states are directly in- 
This jurisdiction is most frequently in- 
voked for the settlement of disputes as to state 
boundaries,®*? but it would be impossible to antici- 
pate, and inadvisable to attempt to anticipate by 


For the supreme court to 


ginia which was assumed by West 
Virginia at the time of its creation as 
a state. Virginia v. West Virginia, 
206°U. "SS. 290)" 27 "“SCt32, of wea, 
1068. 

[c] State as donee of bonds of an- 
other state.—The original jurisdic- 
tion of the court extends to a suit 
by a state as absolute owner by gift 
from an individual, of bonds of an- 
other state secured by a mortgage of 
property belonging to that state, and 
a decree may be entered subjecting 
the mortgaged property to the satis- 
faction of the debt. South Dakota 
v. North Carbdlina, 192 U. S. 286, 24 
SCt 269, 48 L. ed. 448. 

[4] Injury to inhabitants. — The 
construction by a public corporation, 


as an agency of the state, of a sys- 


tem of public works to promote the 
health and prosperity of its inhabit- 
ants, but which endangers the health 
and prosperity of the inhabitants: 
of another and adjacent state, fur- 


nishes a_ sufficient basis for a 
controversy between the states, 
of which the supreme court of 


the United States can take original 
jurisdiction. Missouri v. _ Illinois, 
ane U. S. 208, 21 SCt 331, 45 'L: ed. 

fe] Individual rights——A_ state 
eannot create a controversy within 
the meaning of the constitution and 
statutes by assuming the prosecution 
of debts due its citizens by another 
state, or by otherwise undertaking 
the vindication of individual griey- 
ances. Louisiana v. Texas, 176 U. 
S. 1, 20 SCt 251, 44 L. ed. 347; New 
Hampshire v. Louisiana, 108 U. S. 
76, 2 SCt 176, 27 Li. ed. 656. 

82. Louisiana v. Mississippi, 202 
U.S, 26  SCt' 408.7 50) neden ato. 
Tennessee v.. Virginia, 177 U. S. 501, 
20 SCt 715, 44.L.. ed. 863; Virginia 
v. Tennessee, 148 U. S. 5038, 13 SCt 
G85 637%. Ly eds, S387) V5.8. SF ZOO) 
SCt 818, 39 L. ed. 976; Iowa v. Illi- 
nos, 147) U.S. 7d, "18" St. 239 seit wax 
ed. 55,.151 U: S.. 238, 14 SCt 333, 38 
i. ed). 1465 Us Soiv. Lexas) 143 Ues: 
621, 12 SCt 488, 36 L. ed. 285; Ne- 
braska v. Iowa, 143 U. S. 359, 12 SCt 
396, 36 L. ed..186, 145 U. S. 519, 12 
SCt 976, 36 L. ed. 798; Indiana’ v. 
Kentucky, 136 U. S: 479, 10 SCt 1051, 
SA ey CAs. O29) EibO” WW. eSer al Orcs LOMO 
320, 40 L. ed. 149, 163 U. S. 520, 16 
SCiy D162) 440 VE (60. 2b0ne Gunes 
270, 17 SCt 999, 42 L. ed. 164; Mis- 
souri v. Kentucky, 11 Wall. (U. S.) 
395, 20 L. ed. 116; Virginia v. West 
Virginia, 11 Wall. (U. Si) 39,720. di. 
ed. 67; Alabama v. Georgia, 23 How. 
(U. S.) 605, 16 L. ed. 556; Florida v. 
Georgia, 17 How. (U. S.) 478, 15 L. 
ed. 181; Florida v. Georgia, 11 How. 
CULES) 72938, oylu. ced. 702). te How: 
478, 15 L. ed. 181; Missouri v. Iowa, 
t_How.. (U.2S,). 650,512 Li: ed: 8615210 


Hows il,. 13 i. sed. 308, 160 Urs: 
688, 16 SCt 433, 40 L. ed. 583, 165 
Dyes ello Gu sC te 2905. 41) auned: 


655; Rhode Island v. Massachusetts, 
12° Pet. (Ui. S:).65%,..9 Li edi 01233, 4 
How. 591, 11 L. ed. 1116, 15. Pet. 2338, 
TOL ased 2724004 | Pets 240) los hegeds 
423, 18 Pet. 23, 10 L. ed. 41; New Jer- 
sey v. New York, 5 Pet. (U. S.) 284, 
8 L. ed. 127; New Jersey v. New York, 
See’. (Ue) 4 OL; 20 plus ce Caen Ad gep 
Pet, 284, 8 L. ed. 127, 6 Pet. 328, 8 


860 [25C.J.] 


definition, what controversies could or could not be 
‘brought within the original jurisdiction of the 


court.8* 


Actions between state and its own citizens. The 
supreme court has not jurisdiction of an action by 
a state against its own citizens ®* even though citi- 
zens of ‘other states are joined as codefendants;*> 
and it has long since been settled that the whole 
sum of the judicial power granted by the consti- 
tution to the United States does not embrace the 
authority to entertain a suit brought by a eitizen 
against his own state without its consent.®* 

Suits between state and United States. 
preme court has original jurisdiction of a suit 
brought by the United States against a state,®? but 
its original jurisdiction does not extend to a suit 
by a state against the United States.8s 

[§ 193] 3. Actions Affecting Ambassadors, Pub- 
The supreme court has 
exclusively all such jurisdiction of suits or proceed- 
ings against ambassadors, or other public ministers, 
or their domestics or domestic servants, as a court 
of law can have consistently with the law of na- 


lic Ministers, or Consuls.29 


L, ed. 414; New York v. Connecticut, 
& Dally (OU. S.) 1, 1 Lied. 715. 

“We consider, therefore, the es- 
tablished doctrine of this court to 
be, that it has jurisdiction of ques- 
tions of boundary between two states 
of this Union, and that this juris- 
diction is not defeated, because in 
deciding that question it becomes 
necessary to examine into and con- 
strue compacts or agreements be- 
' tween those States, or because the 
decree which the court may render, 
affects the territorial limits of the 
political jurisdiction and sovereignty 
of the States which are parties to 


the proceeding.” Virginia v. West 
Virginia, 11 Wall. (U. S.) 39, 55, 20 
ied. 67. 

83. Missouri v. Illinois, 180 U. S. 


208, 21 SCt 331, 45 L. ed. 497. 

[a] “The many cases” in which 
controversies between states have 
been viewed by the supreme court 
are cited in chronological order by 
Mr. Chief Justice White in a note to 
his opinion in Virginia v. West Vir- 
ginia, 246 U. S. 565, 38 SCt 400, 62 
L. ed. 888. 

84. Minnesota v. Northern Securi- 
ties Co.,/184.U: S. 199; 22 Sct 308, 
46 L. ed. 499; Pennsylvania v. Quick- 
Silver Min. Co., i0 Wall. (U. S.) 553, 
19 L. ed. 998. 

85. California v. Southern Pac. 
€o.,, 157 U. S. 229, 15 SCt 591, 39 L. 
_ ed. 683. 

[a] Formal party.—In a suit by a 
state against the citizens of another 
state the fact that a United States 
marshal for a district of plaintiff 
State was joined as a merely formal 
defendant did not oust the jurisdic- 
tion of the supreme court. Florida v. 
Anderson, $1 U. S. 667. 23 L. ed. 290. 

86. Duhne v. New Jersey, 251 U. 
S. 311, 40 SCt 154, 64 L. ed. 280, See 
also supra § 52. 

Sie. nuvi bexas, 243°. Si 621 
12 SCt 488).36 L.:ed. 285,162 U.S. 
Telos ou rep, 40) Eyed. 867. 

[a]__ Action upon state bonds.—U. 
S. v. North Carolina, 136 U.S. 211, 10 
SCt 92), 34 L. ed. 336. 

88. Kansas v. U. S., 204 U.-S. 331, 
27 SCt 388, 51 L. ed. 510; Naganab 
v. Hitchcock, 202 U. S. 4738, 26 Sct 
667, 50 L. ed. 1113; U. S. v. Louisiana, 
foo) Weis. 32,98 SCt 17, 31 L. eds 69: 

[a] Where the United States is 
@ necessary party to an action 
against federal officials, the supreme 
court has not original jurisdiction. 
Louisiana v. Garfield, 211 U. S. 70, 
POESCt. ody ibe, i. ed.+ 92) 

[b] Where the United States is 
the real defendant, the supreme court 
has not jurisdiction, although the 


¥ 
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a party.°° 


The su- 


action is brought against citizens of 
a state other than plaintiff state who 
are nominal defendants. Oregon v. 
Hitchcock, 202 U. S. 60, 26 SCt 568, 
50 L. ed. 935. 

89. See also supra § 48. 

90. Jud. Code (1911) § 233; In re 
Baiz, 135 U. S. 403, 10 SCt 854, 34 L. 
ed. 222; Ames v. Kansas, 111 U. S. 
449, 4 SCt 487, 28 L. ed. 482; Bors v. 
Preston, 111 °0.S.; 252; 4 SCt 407) 28 
L. ed. 419; Ex p. Vallandigham, 1 
Wall U2 -S): - 243). 17. ied.-, 5893 
Davis v. Packard, 7 Pet. (U. S.) .276, 
8 L. ed. 684; Pooley v. Luco, 76 Fed. 
146; Gittings v. Crawford, 10 F. Cas. 
No. 5,465, Taney 1; Graham v. Stuck- 
en, 10 EF. Cas. No. 5,677, 4 Blatchf. 
50; Lorway v. Lousada, 15 F, Cas. 
No. 8,517, 1 Lowell 77; St. Luke’s 
Hospital v. Barclay, 21 F. Cas. No. 
12,241, 3° Blatchf.. 259; U.S.  v. Ra- 
WAKA cet CAs euNGw dG Took 2. alice 
297, 1 L.-ed, 388; Redmond v. Smith, 
22 Tex. Civ. A. 323, 54 SW 636. 

[a] A consul general exercising 
the functions of the minister, during 
the latter’s absence, by consent of 
the secretary of state, is not a public 
minister within the meaning of the 
statute, but is subject to the juris- 
diction of the district court in case 
of a suit against him. In re Baiz, 
ae U. S. 403, 10 SCt 854, 34 L. ed, 

[b] This jurisdiction does not ex- 
tend to a criminal assault on the per- 
son of a foreign minister. U. S. v. 
Ortega, 11 Wheat. (U. S.) 467, 6 L. 
ed. 521. 

{[c] “A political agent” of a for- 
eign country is not necessarily an 
ambassador or a consul. Ex p. Hitz, 
111 U.S. 766, 4 SCt 698, 28 L. ed. 592. 

91. See also supra § 14. 

92. In re Whitney SS. Corp., 249 
DWeiSlil bd) 239) SCE. 192 Go . ba ed: 507; 
Ex p. Graham, 10 Wall. (U. S.) 541. 
19) Io. edo 98 teen Ss.) Ive Hoffman, 4 
Wall Ce Sie loses outa ted. oh: 
Bx p, Gordon, 1 Black (U. S.) 503,17 
L. ed. 134; Ex p. New Orleans City 
Pa: 3 How. (U. S.) 292, 11 L. ed. 

[a] Until after an appeal was 
taken from a final decree in the cir- 
cuit court no power was vested in 
the supreme court to issue a writ of 
prohibition to restrain the former 
court from exercising the jurisdic- 
tion conferred on it by the act to en- 
force the rights of citizens of the 
United States to yote in the several 
states. Ex p. Warmouth, 17 Wall. 
(U. S.)_64, 21 L. ed, 543. 

93. Jud. Code (1911) § 234: In re 
Muir, (U. S.) 41 SCt 185; Bx p. In- 
diana Transp. Co., 244 U. S. 456, 37 


‘Norton, 15 Wall. 


Bee i al 
ia. 


ces 


tions, and original, but not exclusive, jurisdiction 
of all suits brought by ambassadors or other publie 
ministers, or in which a consul or vice consul is 


[§ 194] 4. Issuance of Writs °'—a. Prohibition. 
Prohibition cannot be issued by the supreme court 
where there is no appellate power given by law 
or any special authority to issue the writ,®? but the 
statute expressly gives the supreme court power 
to issue writs of prohibition to the district courts 
when proceeding as courts of admiralty and mari- 
time jurisdiction. 

[§ 195] b. Mandamus. The supreme court has 
power to issue writs of mandamus, in cases war- 
ranted by the principles and usages of law, to any 
courts appointed under the authority of the United 
States, or to persons holding office under the au- 
thority of the United States, where a state, or an 
ambassador, or other public minister, or a consul, or 
vice consul is a party. 
compel the performance of a ministerial duty or a 
judicial act with regard to which no discretion ex- 
ists,°> but it cannot be employed for the purpose 


The writ will issue to 


SCt 717, 61 L. ed. 1253; Ex p. Phenix 
Ins. Co., 118 U..S. 610, 7 SCt 25, 30 
L. ed. 274; Ex p. Gordon, 104 U. S. 
515, 26 L. ed. 814; Ex p. Haston, 95 
U. S. 68, 24 L. ed. 373; Ex p. Graham, 
10 Wall, (U. S.) 541, 19 L. ed. 981; 
Ex p. Gordon, 1 Black (U. 8.) 503, 
17 L. ed. 134; Ex p. New Orleans 
City Bank, 3 How. (U. S.) 292, tu. 
ed. 603; U. S. v. Peters, 3 Dall. Cu: 
S.) 121, 1 L. ed. 535. 

[a] The district court for the dis- 
trict of Alaska may be proceeded 
against by prohibition in an ad- 
miralty cause. In re Cooper, 138 U. 
S. 404, 11 SCt 289, 34 I. ed. 993. 

94 Jud. Code (1911) § 234; Me: 
Cluny v. Silliman, 2 Wheat. €U.. S.) 
369, 4 L. ed. 263; Marbury v. Madi- 
aon i Cranch,)’(U. S2)> 137-9 aaa 


Ta] 
included.—The authority to issue the 
writ does not extend to any courts or 


persons except those enumerated, and 


therefore does not embrace state 
courts and state officers. Graham v. 
(USSD: 4287) mee 
v. Johnson County, 6 Wall. (U. 8S.) 
166, 18 L. ed. 768. 

[b] Compelling court to take jur- 
isdiction.— Where a federal trial 
court refuses to hear a cause for 
want of jurisdiction and the ques- 
tion thus raised may be heard on 
certificate to the supreme court un- 
der Jud. Code § 238, the supreme 
court has power by mandamus to 
compel such cireuit court to take 
jurisdiction of the cause. WU. §. vy. 
Swan, 65 Fed..647, 13 CCA 77. 

95. U. S. v. Allen, 192 U. S. 543, 
24 SCt 416, 48 L. ed. 555: In re Gross- 
mayer, 177 U. S. 48, 20 SCt 535, 44 
L. ed. 665; In re Atlantic City: Re 
Co., 164 U. S. 638, 17 SCt 208, 41 Lh. 
ed, 579; In re Hohorst, 150 U. S. 653. 
14 SCt 221, 37 L. ed. 1211; American 
Constr. Co. vy. Jacksonville, etc.. R. 
Co., 148 U. S. 372, 13° Sct 758, 37 L. 
ed. 486; In re Morrison, 147 Lesh 
14, 13 SCt 246, 37 lL. ed. 60; Ex p. 
ee Pe CO N38 7- ESO ee we 

i . ed. 738; Ex p. Parker, 
120" U.S Tag y i 
818; Ex p. 
SCt 387, 29 


eteyy, Re ior ve uh, ’ 
26 L. ed. 454; Hx p. Schollenberger, 


96 U. S. 369, 24 LL. ed. 853; Knicker- 
bocker Ins. 


COS R25 8621 ti edt 493; Ex p. New- 
man, 14 Wall. (U. S.) 152, 20 L. ea 
877; Kendall v. U. S., 12 Pet. CUPSa) 


524, 9 L. ed 1181; Ex p. Bradstreet, 


7 Pet. (U..S.) 634,°8 L. ed. 810; Mar. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


State courts and officers not 


[§§ 192-195 


| 


§§ 195-199] 


of review, and thus be made to perform the office 
of an appeal or writ of error,®* or to control the 
judicial discretion of the subordinate court.°%7 The 
writ cannot be issued in the exercise of original 
jurisdiction, as no such power is conferred by the 
constitution,®> and a fortiori the writ will not be 
granted in a case where the court has neither origi- 
nal nor appellate jurisdiction.°® The writ cannot 
be resorted to except on extraordinary occasions and 
where there is no other adequate remedy, in ac- 
cordance with the general rule governing the issu- 
ance of this writ.? 

[§ 196] c¢. Habeas Corpus. A writ of habeas 
corpus cannot be issued by the supreme court, ex- 
cept when this is necessary for the exercise of its 
jurisdiction under the constitution or laws of the 
United States,? and ordinarily this writ can issue 
only under its appellate jurisdiction,‘ although. ex- 
ceptional circumstances may authorize an original 
petition to the supreme court for such a writ.5 

[§ 197] d. Other Writs. The supreme court has 
power to issue writs of ne exeat, scire facias, and 
all writs not specifically provided for by statute, 
which may be necessary for the exercise of its ju- 
risdiction and agreeable to the usages and princi- 
ples of law.® 

{§ 198] 5. Amount in Controversy. The origi- 
nal jurisdiction of the supreme court of the United 
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(U27S.) 152, 20, LL. ed.- 877; 


(20.6) de} 86% 
States is conferred by the constitution without limit 
as to the amount in controversy, and congress has 
never imposed, if indeed it could impose, any such 
limit.7 ; 

[§ 199] 6. Procedure in Exercise of Original Ju- 
risdiction. The constitution prescribes no particu- 
lar mode of proceeding in suits originally brought 
in the supreme court, nor is there any act of con- 
gress upon the subject; and in the absence of any 
legislation by congress the court itself is authorized 
to prescribe its mode and form of proceeding, so 
as to accomplish the ends for which original juris- 
diction was given. The rule established is that the 
supreme court will’ frame its proceedings in cases 
of original jurisdiction according to those which 
have been adopted in the English courts in similar 
cases, and the rules of the court in chancery should 
govern in conducting the case to a final issue,® al- 
though the court is not bound to follow this prac- 
tice when it would tend to embarrass the case by 
unnecessary technicalities, or defeat the purposes of 
justice.° <A proceeding against a state may be at 
law or in equity according to the nature of the relief 
sought,‘ but a suit in equity is the appropriate 
remedy for determining the boundary line between 
two states 1? or between a territory and a. state.?% 

Leave to sue. Bills in equity are filed only upon 
leave first obtained,* but such leave is ordinarily a 


Ex p. | mitment for contempt was made, that 


bury v. Madison, 1 Cranch (U. S.) 
Lotene is. ed: 60. 

{a] The writ may issue to com- 
pel the lower court to: (1) Grant an 


appeal. Ex p. Jordan, 94 U. S. 248, 
24 Ll. ed. 123. (2) Sign a bill of ex- 
ceptions in a case tried before it. 
Ex p.-Crane, 5 Pet. (U. S.) 190, 8 L. 
ed. 92. , 

96. In re Huguley Mfg. Co., 184 


U. S. 297, 22 SCt 455, 46 Li. ed. 549; 
In re Blake, 175 U. S. 114, 20 SCt 
42, 44 L. ed. 94; In re Atlantic City 
Ry Co.,.16450 5S, 633,) 177SCtl208,6 41 
L. ed.579; In re Rice, 155 U. S. 396, 
15 SCt 149, '39 L. ed. 198; In re Par- 
sons, 150 U. S. 150, 14 SCt 50, 37 L. 
ed. 1034; American Constr. Co. Vv. 
Jacksonville, etce., R. Co., 148 U. S. 
372° 13 SCt 758, 37 Ta.. ed, 486; In. ‘re 
Hawkins, 147 U. S. 486, 13 SCt 512, 
37 lL. ed 251; In re Morrison, 147 
Wes: 14 13 ASCE 246) STL: .eds "60; 


Ex Pennsylvania Co., 137 U. S. 
451, 11 ‘SCt. 141,-34 7 L. ‘ed. 738; Bx 
p. Morgan, 114 U. S. 174, 5 SCt 825, 


59 L. ed. 135; Ex p. Des Moines, etc., 
RCo. 103 PUN Sh 794) 260teied. 46h; 
Ex p. Perry, 102 U. S. 183, 26 L. ed. 
43; Ex p. Schwab, 98 U. S. 240, 25 
L. ed. 105; Ex p. Loring, 94 U. S. 
418, 24 . ed. 165; Ex p. Flippin, 
94 U. S. 348, 24 L. ed. 194; Ex p. 
Newman, 14 Wall. (U. S.) 152, 20 L. 
ed. 877; Exp. Hoyt, 13 Pet; (U: S.) 
279, 10 L. ed. 161; New York L., etc., 
Ins. Co. v. Adams, 9 Pet. (U. S.) 571, 
9 1. ed. 233; Columbia Bank v. 
Sweeny, 1 Pet. (U. S.) 567, 7 L. ed. 
265. 
[a] This is true, even though an 
appeal or writ of error is not avail- 
able. American Constr. Co. v. Jack- 
sonville, etc., R. Co., 148 U. S. 372, 
13 SCt 1758, 37 Lit ed.< 486;' Hx vp, 
Pennsylvania Co., 137 U. S. 451, 11 
Sct 141, 34 L. ed. 738; In re Burdett, 
127 U. S. 771, 8 SCt 1394, 32 L. ed. 
321; Ex p. Baltimore, ete, R. Co., 
108 U. S. 566, 2 SCt 876, 27 L. ed. 
812; Ex p. Newman, 14 Wall. (U. S.) 
152, 20 L. ed. 877. 
97. Ex p. Glaser, 198 U. S. 171, 
95 SCt 653, 49 L. ed. 1000; Hudson 
v. Parker, 156 U. S. 277, 15 SCt 450, 
39 L. ed. 424; American Constr. Co. 
vy. Jacksonville, ete., R. Co., 148 U.S. 
372, 13 SCt_758, 37 L. ed. 486; In re 
Haberman Mfg. Co., 147 _U. S. 525, 
13 SCt 527, 37 L. ed. 266; In re Haw- 
kins, 147 U._S. 486, 13 Sct 512, 37 
L. ed. 251; Ex p. Newman, 14 Wall. 


Many, 14 How. (U. S.) 24, 14 L. ed. 
311; New York L., etc., Ins. Co. v. 
Wilson, 8 Pet. (U. S.) 291, 8 L. ed. 
949; Ex p. Bradstreet, 7 Pet. (U. S.) 
634, 8 L. ed. 810; Ex p. Crane, 5 Pet. 
(U. S:) 190, 8 L. ed. 92; Hough v. 
Western Transp, Co., 12 F. Cas. No. 
6,724, 1 Biss. 425. 

[a] Appointment or removal of 
clerk.—The supreme court cannot, on 
an application for a writ of manda- 
mus, determine whether the power 
of a district judge in removing a 
clerk of the latter court has been 
abused, or exercise in any way con- 
trol over the appointment or removal 
of such clerk. Ex p. Hennen, i3 Pet. 
(U. S.) 225, 10 L. ed. 136. 

98. In re Massachusetts, 197 

PAS? Ve AoaiSCt bio policed: 
Ex p. Virginia, 100 U. _S. 339, 
ed. 676; U. S. v. Johnson 
6 Wall. (U. S.). 166, 18 L. 
ed. 768; Marbury v. Madison, 1 
Cranch (U. S.) 137, 2 L. ed. 60. t 

99. Ex p. Glaser, 198 U. S. 171, 25 
Sct 653, 49 L. ed. 1000; In re Massa- 
chusetts, 197 U. S. 482, 25 SCt 512, 
49 L. ed. 845. 

1. In re Atlantic City R. Co., 164 
U. S. 633, 17 SCt 208, 41 L. ed. 579; 
In re Morrison, 147 U. S. 14, 18 SCt 
246, 37 L. ed. 60; In re Pennsylvania 


, Co., 13 7%oUsS. 461, 11 SCt141, 34 L. 


ed. 738; Ex p. Baltimore, etc, R. 
Bon ol0 8a Use Ss 666; 02iSCtx878) 427 ple. 
ed, 812; Ex p. Des Moines, etc. R. 
Co., 103 U. S. 794, 26 L. ed. 461; Ex 
p. Newman, 14 Wall. (U. S.) 152, 20 
L. ed. 877; U. S. v. Addison, 22 How. 
(U. S.) 174, 16 L. ed. 304. 

2. See Mandamus [26 Cyc 168]. 

3. Ex p. Barry, 2 How. (U. S.) 65, 
11 L. ed. 181. 

4, In re Tracy, 249 U. S. 551, 39 
Sct 374, 63 L. ed. 768; Ex, p. Hung 
Hang, 108 U. S. 552, 2 SCt 8638, 27 
L. ed. 811; Ex p. Virginia, 100 U. S. 
339, 25 L, ed. 676; Ex p. Parks, 93 
U. S. 18, 23 L. ed. 787; Ex p. Lange, 
18 Wall. (U. S.) 168, 21 L. ed. 872. 

[a] It can be issued only thus ex- 
cept in cases affecting ambassadors, 
other public ministers, or consuls 
and those in which a state is a party. 
Ex p. Hung Hang, 108 U. S. 552, 2 
SCt 863, 27 L. ed. 811. 

5. Ex p. Hudgings, 249 U. S. 378, 
89 SCt 337, 63 L. ed. 656 (necessity 
for prompt correction of erroneous 
doctrine on which an order of com- 


it was justified by the supposed com- 
mission of perjury without reference 
to any circumstance or condition giv- 
ing the testimony an obstructive 
effect). , 

6. Jud. Code §§ 261, 262; U. S. v. 
Beatty, 232 U. S. 463, 34 SCt 392, 58 
L. ed. 686; McClellan v. Carland, 217 
U. S. 268, 30 SCt 501, 54 L. ed. 762. 

7. Wisconsin v, Pelican Ins. Co., 
aoe U.S. 265, 8 SCt 1370, 32 LL. ed. 

8 Florida v. Georgia, 17 How. 
(U. S.) 478, 15 L. ed. 181. : 

9. California v, Southern Pac. Co., 
157%¢-U.. Sx (229, 115) SCt 591, 397s. ed. 
683; Georgia v. Grant, 6 Wall. (U. S.) 
241, 18 L. ed. 848; Pennsylvania v. 


Wheeling, etc., Bridge Co., 18 How. 
(U. S.) 460, L. ed. 449; Rhode 
Island v. Massachusetts, 12 Pet 


@ixe83)0 46605 1.9 Hh. pedis 1233 0A sd eseeots 
L. ed. 41, 14 Pet. 210, 10 L. ed. 
423, 15 Pet. 233, 10 L. ed. 721. 

[a] In suits to which individuals 
are parties the established forms and 
usages in courts of common law and 
are adopted. Florida v. 

17 How. (U. S.) 478, 15 L. 
ed. 181. 


10. California v. Southern Pac. 
Cojn 15% Ws 5S 2295),15.5SCE Joos So 
L. ed. 683; Florida v. Georgia, 17 
How. (U. S.) 478, 15 L. ed. 181. 

11. Missouri v. Illinois, 180 U. S. 
208, 21 SCt 331, 45 L. ed. 497. 

12... U.:S.\v. Texas, 143.U. S. 621; 
12 SCt 488, 36 L. ed. 285; Missouri 
v. Iowa, 7 How. (U. S.) 660, 12 L. 
ed. 861. 

“We take occasion here to say, on 
a matter of practice, that bill and 
cross-bill is deemed the most ap- 
propriate mode of proceeding ap- 
plicable to, cases like the present, as 
it always offers an opportunity to the 
court of making an affirmative de- 
eree for the one side or the other, 
and of establishing by its authority 
the disputed line, and of having it 
permanently marked by commission- 
ers of its own appointment, if that 
be necessary, aS in this cause it is.” 
Missouri v. Iowa, 7 How. (U. S.) 660, 
667, 12 L. ed. 861. 

13,._U. S. v. Texas, 143._U. S. 621, 
12 SCt 488, 36 L. ed. 285. 

14. Georgia v. Grant, 6 Wall. 
(U. S.) 241, 242, 18 L. ed. 848. 

“The court has adopted no rules 
governing suits in cases of original 


equity 
Georgia, 


{ 


862 [25C.J.] 


matter of course, and may be granted without inti- 
mating any opinion upon a question raised as to 
want of jurisdiction.?® 

Jurisdictional objections. A motion to dismiss for 
want of jurisdiction is a proper- mode of objecting 
when jurisdiction does not appear on the face of 
the proceedings;!® and it has been determined that 
a case will be dismissed where there are absent 
parties who cannot be made parties to the suit with- 
out ousting the jurisdiction of the court.1’ 

Process and appearance. The supreme court has 
preseribed rules which govern respecting the process 
in original actions in such courts, the persons on 
whom it is to be served, and thé time of service.?® 
Where the action is against a state, service should 
be made upon the governor and attorney-general of 
defendant state sixty days before the return day 
of the process.*® If a defendant state fails or re- 
fuses to appear, the court wiil allow plaintiff or 
complainant to proceed ex parte.2° In an action 
against a state the filmg of a demurrer to the com- 
plainant’s bill by the attorney-general of the state 
may be an appearance and compliance with an order 
giving such state leave to appear and answer the 
bill.24” Where a defendant state appears and pleads 
voluntarily, it does not thereby conclude itself, 
but may on motion be allowed to withdraw its ap- 
pearance.?? 

Pleading. Cross bills may be filed, when appro- 
priate, in a suit between states, as in other cases.?3 
The rules which govern courts of equity as to the 
allowance of time for filing an_answer will not be 
applied by the supreme court to controversies be- 
jurisdiction. In cases of equity, how- 
ever, it has been the usual practice 
to hear a motion in behalf of the 
complainant for leave to file the bill, 
and, leave having been given, subse- 


‘quent proceedings have been regu- | Georgia, 
lated by orders made from time to | ed. 


18. 
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thereby, even though they, might not 
be technically bound 
litigation in other tribunals). 
Florida v. Georgia, 
(U. S.) 478, 15 L. ed. 181; Florida v. 
11 How. 
702; Rhode Island v. Massachu- 


[§ 199 


tween states.24 On the argument of a plea in an 
action between states defendant has the right to 
open and close.2® After overruling a plea on ac- 
count of multifariousness defendant has been given 
leave to demur as well as to answer.26 Where no 
testimony has been taken, the parties may be al- 
lowed to withdraw or to amend the pleadings under 
such order as the court shall make.?? 

Trial. The court in equity causes may ascertain 


facts without a jury, at its discretion, in the ordi-~ 


nary course of equity.?° After the taking of testi- 
mony has closed, additional proofs may be ordered 
taken, at the discretion of the court.?9 

Action for adjustment of public debt. In a suit 
between the commonwealth of Virginia and the state 
of West Virginia, to determine the amount due to 
the former by the latter as the equitable proportion 
of the public debt of the original state of Virginia, 
which was assumed by West Virginia at the time of 
its creation as a state, it was held that the matter 
was to be considered by the federal supreme court 
in the untechnical spirit proper for dealing with a 
quasi international controversy;®° and that the ex- 
traordinary nature of the suit required that the 
state of West Virginia be permitted, after the 
supreme court had adjudged the amount due, to file 
a supplemental answer setting up eredits which 
would materially reduce the sum so fixed and al- 
leging cbjections to the allowance of interest, al- 
though most of the items set up were contained in 
the master’s report and were, at the time of such 
report, available for every defense if their con- 
sideration had been pressed with the assertions of 


22. Rhode Island v. Massachu- 

in subsequent aoe 12ZisPet. (UL 'S:): 755,. Siewleds 
Al 5 

17 How. 23. Iowa v. Illinois, 147 U. S. 1, 


13 SCt 239, 37 L. ed. 55; Nebraska 
v. Iowa, 143 U. S. 359, 12 SCt 396, 
36 L. ed. 186. 


(U. §.) 293, 13 L. 


“time as occasion required. The mo-| setts, 12 Pet. (U. S.) 657, 9 L. ed. 24. Rhode Island v. Massachu- 
tion for leave has been usually heard | 1233; New Jersey v. New York, 5 Pet. | setts, 13 Pet. CUS SS. 5285, Hoy Taweads 
ex parte; except at the last term, | (U.S.) 284, 8 L. ed. 127; New Jersey | 41. 

when leave was asked in behalf of |v. New York, 3 Pet. (U. S.) 461, 7 25. Rhode Island v. Massachu- 
the State of Mississippi to file a bill | L. ed. 741; New York v. Connecticut, | setts, 14 Pet. (U. S.) 210; (10. Li: ed: 
against the President of the United | 4 Dall. (U. S.) 6, 1 L. ed. 717; Huger | 423. 

States. [Mississippi v. Johnson, 4 |v. South Carolina, 3 Dall. (U. 8S.) 339, 26. Rhode Island v. Massachu- 
Wall. (U. S.) 475; 18 LL. ed. 437.]]/1 L. ed. 627: Chisholm v. Georgia, 2'| setts, 14 Pet. (U. S.) 210, 10. L. ed. 
Under the peculiar circumstances of | Dall. (U. S.) 419, 1 L. ed. 440. 423. 

that case it was thought proper that {a] The court will rule a marshal 27. Rhode Island vy. Massachu- 
argument should be heard against | to return process, and in case of de-| setts, 12 Pet. (ULES) 0555389. Tineas 
the motion for leave. We perceive | fault will order him to show cause L272, U3sPet.623, 40" i. teal) die we 

no reason for making such an ex-|by affidavit. Oswald v. New York, 28. Rhode Island v. Massachu- 
ception in the case of the present |2 Dall. (U. S.) 401, 1 L. ed. 433. Setts, 12 Pet. (U.°S) 657;49 Lined: 
motion. It will be heard, therefore, 19. New Jersey v. New York, 5 | 1233. 

on the regular motion day, and only | Pet. (U. S.) 284, 8 L. ed. 127; New 29. New York v. New Jersey, 249 


on the part of the complainant; and 
the court will require that ten 
printed copies of the bill be filed 
with the clerk before the hearing. 
The practice now observed may be 
regarded as that which will hereafter 
be adopted in all cases of original 
equity jurisdiction.” Georgia Vv. 
Grant, supra. 


4 ee Gs By 


[a] 


Jersey v. New York, 8 Pet. 
61, ed. 741; 
ea 3 Dall \CUS4S.) §320;aiikemed: 


Sufficiency of 
delivery of a copy of the subpcena to 
the attorney-general, 
also left at the governor’s house, and 
showing the original to the secre- 


CU-S:) 


U. S. 202, 39 SCt 261, 63 L. ed. 560 
Grayson v. Vir- 


(where it was considered proper to 
order the taking 
relative to thé methods of sewerage 
| disposal and as to the present degree 
of pollution of waters of New York 
harbor, in an. original suit between 
states and sewerage commissioners 
where the suit was begun ten years 


service.—The 


a copy being 


15. Washington _v. Northern Se-| tary of State, is a sufficient service | before final argument, and the takin 
curities Co., 185 U. S. 254, 22 SCt|of the process upon the _ state.|of testimony closed five years he 
623, 46 L. ed. 897. Huger v. South Carolina, 3 Dall.|fore such argument). 

16. Georgia v, Stanton, 6 Wall.|(U. S.) 339, 1 L. ed. 627. 30. Virginia v. West Virginia, 220 
CUS S))) o08 18) Ea ed. 7215 “Rhede 20. Rhode Island v. Massachu-|U. S. 1, 31 SCt 330, 55 L ed, 353 
Island v._ Massachusetts, 12 Pet.| setts, 12 Pet. (U.-S.) 755, 761, 9 L. ’ , . tire 


(Chess) 6b7, 941! ed. 12332 

Jurisdictional objections generally 
see supra §§ 95-107. 

17. California v. Southern Pac. 
Conibt U.S. 229515 St: 591, 39+ L. 
ed. 683 (where an original cause 
is pending in the supreme court, to 
be disposed of there in the first in- 
stance, and in the exercise of an ex- 
ceptional jurisdiction, it does not 
comport with the gravity and finality 
which should characterize such an 
adjudication to proceed to judgment 
in the absence of parties, whose 
rights would be in effect determined 


L. ed. 619 


to appear, 
ess, 


2i. 


ed. 1272; New Jersey v. New York, 
5 Pet. (U. S.) 284, 8 L. ed. 127; Gray- 
son v. Virginia, 3 Dall. (U. S.) 320, 1 


“The practice seems to be wel 
settled, that in suits against a ate 
if the state shall refuse or neglect 
upon due service of proc- 
no coercive measures will be ture 
taken to compel appearance; but the | 
complainant, or plaintiff, will be al- 
lowed to proceed ex parte.” 
Island v. Massachusetts, supra. 
New Jersey v. New York, 6 
Ret. CUsis acs) 8 el, red. <404) 


For later cases, developments and chang’es in the law see cumulative Annotations, 


laches, and the like, except so far 
as they affected the merits, would 
not be considered). 

[a] Effect of endeavors to settle 
controversy.—The assurance by the 
attorney-general of West Virginia on 
behalf of that state, that a commis- 
sion appointed by the state legisla- 
is endeavoring to settle the 
controversy with the commonwealth 
of Virginia, and needs further time, 
requires the denial of a motion by 
such commonwealth to determine all 
Guestions left open when determin- 


Rhode 


Same title, page and note number, | 


of further proof, ° 


(objections as to multifariousness, | 


ing the amount West Virginia should 


ive | anes 
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right subsequently made.31 Gi 

Establishment of boundaries between states. In 
_ cases to establish boundaries between states, the 
Supreme court, upon pleadings and proofs, or upon 
stipulation, enters a decree establishing the line, and 
if necessary appoints commissioners to trace and 
mark the lines, who are directed to report to the 
court, and upon confirmation of their report final 
decree is pronounced.’?. The order confirming the 
report is merely interlocutory and may be vacated 
upon cause at any time before final deeree.2? Where 
an application for an order for the identification and 
restoration of the boundary line between two states 
was made in pursuance of a decree in respect to 
such line which gave permission to file the applica- 
tion during the term, but the consideration was 
postponed to the next term when the motion was 
denied, it was determined that another application 
at a subsequent term could not be entertained, as 
the power of the court ceased with the expiration 
of the term at which the motion was denied, the 
denial of the application, however, being without 
prejudice to the filing of a new bill or petition for 
the purpose stated.*4 

Costs. The court has power to award or refuse 
costs, and in an equity case may, in its discretion, 
award them against either party,®> or each party 


pay as a share of Virginia’s public 


debt. Virginia v. West Virginia, 231 | future decision). 
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propriate remedy was reserved for 


[25 C.J.] 863 
may be ordered to pay its own costs.2° In suits be- 
tween states the costs are usually divided equally 
between the parties.37 

Enforcement of decision. The rule that judicial 
power essentially involves the right to enforce the 
results of its exercise applies to the exercise by the 
supreme court of original jurisdiction in controver- 
sies between the state.?® 


[§ 200] B. Appellate Jurisdiction and Exercise 
Thereof—1. Source and Extent of Appellate Juris- 
diction—a. In General. Such appellate powers as 


are given to the supreme court by the constitution 
are limited and regulated by acts of congress °° and 
must be exercised in accordance with such regula- 
tions, and no appellate jurisdiction in a given ease 
can be exercised by the supreme court if congress | 
has made no provision therefor.4? The appellate ju- 
risdiction of the supreme court is specified by stat- 
ute,*+ and the effect is to deny by implication all 
appellate jurisdiction which is not affirmatively con- 
ferred.4? Mere agreement or consent of the parties 
cannot confer upon the supreme court jurisdiction 
to affirm or reverse a judgment of an inferior or 
state court.** Congress may give the supreme court 
appellate jurisdiction in respect to matters as to 
which, under the constitution, it has original ju- 
risdiction,** but jurisdiction granted as original can- 


[a] The leading cases are Du- 
rousseau v. U. S., 6 Cranch (U. S.) 


U. S. 89, 34 SCt 29,-58 L. ed. 135. 
31. Virginia v. West Virginia, 234 
U. Si 117, 34 SCt 889, 58 L. ed. 1243. 
32. Tennessee v. Virginia, 177 
Were  50n  e2 000 SCt 715; 144 ed. 
863; Virginia v. Tennessee, 148 U. S. 
503, 13° SCt 728, 37 Li. ed. 537; Iowa 
Ve Dineis,=147. USS. (1; 93 (SCt239; 
Sie, Ledssb5;5 L251 Uz S.' 238;-414-SCt 
333, 38 L. ed. 145; Nebraska v. Iowa, 
MAS FUL Ss 309, 12) SCt 9396) 36 Lnieds 
UsGy 1450S. 519, 12°SCt 97659386 au: 
ed. 798; Indiana v. Kentucky, 136 
U. S. 479, 10 SCt 1051, 34 L. ed. 329, 
159 U.S: 275, 16 SCt 320, 40 L. ed. 
1495 163890." S. 520, 16° SCt 1162," 41 
Waeds250, 16% Ut S.9270,017- SCt 999; 
42 L. ed. 164; Missouri v. Iowa, 7 
How. (U. S.) 660, 12 L. ed. 861, 10 
How. 1, 13 L. ed. 303, 160 U. S. 688, 
16 SCt 433, 40 L. ed. 583, 165 U. S. 
118; Missouri v. Iowa, 7 How. (U. S.) 
660, 12 L. ed. 861, 10 How. 1, 13 L. 
ed. 303; Rhode Island v. Massachu- 


setts,/12. Pet. «€U. S:)- 657,09 Lis eds 
1233. 
[a] Notice of application to con- 


firm the report of commissioners 
should be given to both parties. 
Iowa v. Illinois, 151 U. S. 238, 242, 
14 SCt 333, 38 L. ed. 145 (interlocu- 
tory order of confirmation set aside 
at a subsequent term for want of no- 
tice. ‘In the exercise of original ju- 
risdiction in the determination of the 
boundary line between sovereign 
States, this court proceeds only upon 
the utmost circumspection and de- 
liberation, and no order can stand in 
respect of which full opportunity to 
be heard has not been afforded”). 

83. Iowa v. Illinois, 151 U. S. 238, 
14 SCt 333; 38 L. ed. 145. 

34. Virginia v. Tennessee, 158 
Tos 267, 1h)" SCt 1818; 39 ole ed. 
iG. ? 
: 35. Pennsylvania v. Wheeling, etc., 
Bridge Co., 18 How. (U. S.) 460, 


4 . 449. 
ie Unis. vv.) "Bexas) 162 °U. S21, 
16 SCe 725, 40°L. ed." 867. 5 4}! 

37. Tennessee v. Virginia, 177 
U. S. 501, 20 SCt 715, 44 L. ed. 863; 
Nebraska v. Iowa, 143 U. S. 359, 12 
sct 396, 36 L. ed. 186, 145 U. S. 
519, 12 SCt 976, 36 L. ed. 798; Mis- 
souri v. lowa, 7 How. (U. S.) 660, 12 
L. ed. 861, 160 U. S. 688, 16 SCt 433, 

. ed. 583. eee 

irae: Virginia v. West Virginia, 246 
U. S. 565, 38 SCt 400, 62 L. ed. 883 
(where the question as to the ap- 


39. National Exch. Bank vy. Peters, 
144 U. S. 570, 12 SCt 767, 36 L. ed. 
545; Durousseau v. U. S., 6 Cranch 
CORSO 307%;, 82 LAtedt.i23 2): 

“Except in cases affecting ambas- 
sadors and other public ministers and 
consuls and those in which a state 
shall be a party—in which cases this 
court may exercise original jurisdic- 
tion—we can exercise appellate ju- 
risdiction, both as to law and fact, 
with such exceptions and under such 
regulations as Congress shall make 
in the other cases to which, by the 
Constitution, the judicial power of 
the United States extends. Const. 
art. 3, § 2. What such exceptions 
and regulations should be it is for 
Congress, in its wisdom, to establish, 
having, of course, due regard to all 
the provisions of the Constitution.” 
U. S..v. Bitty, 208 U. S. 3938, 28 .SCt 
396, 397, 52 L. ed. 543. . 

[a] On appeals in admiralty con- 
gress has power to confine the ju- 
risdiction to questions of law arising 
on the record. Duncan v. The 
Francis Wright, 105 U. S. 381,,26 L. 
ed. 1100. 

[b] Jurisdiction to review final 
judgments or decrees of the circuit 
courts was not changed by the act of 
March 38, 1875, ¢ 137, which gave 
such courts original cognizance of 
civil ‘suits arising under the _con- 
stitution and laws of the United 
States where the value of the mat- 
ter. in dispute exceeded five hundred 
dollars. Whitsitt v. Union Depot, 
ete., R. Co., 103 U. S. 770, 26 L, ed. 
Bow 

40. U.S. v. More, 3 Cranch (U. S.) 
159, 2 L. ed. 397; Wiscart v. Dauchy, 
BL Dall CuatS!) 325, Ah Evedi 619). 

41. Jud. Code (1911) §§ 236 et seq. 

42. U. S. v. American Bell Tel. 
Cowli159n Ur S.0b48, 16 /SCte69, 40. L. 
ed. 255; Tennessee v. Davis, 100 U.S. 
257, 25 LL. ed. 648; Baltimore, etc., 
R. Co. v. Grant, 98 U. S. 398, 25 L. ed. 
231; Murdock v. Memphis, 20 Wall. 
GO Styi590,. 22 Loved.) 64293" p. 
Lange, 18 Wall. (U. S.) 168, 21 L. ed. 
872; Merrill v. Petty, 16 Wall. (U. S.) 
338, 21 L. ed. 499; Ex p. McCardle, 7 


Wall. (U. S.) 506, 19 L. ed. 264; Ex 
p. Bradley, 7 Wall. (U. S.) 364, 19 
Hong Ode 2 4s xi pis Crane, '5) Pet. 


(U. S.) 190, 8 L. ed. 92; Durousseau 
Var Weis no Oranch) (U.) SS) 30773 «Li 
ed, 232; U. S._v. More, 3 Cranch 
(U.S.)) 159, 2 Li. ed: 397. 


307, 3 L. ed, 232, and U. S. v. More, 
8 Cranch (Ui S.) 159, 2B. ed. 397. 

[b] “The principle that the af- 
firmation of appellate jurisdiction 
implies the negation of all such ju- 
risdiction not affirmed having been 
thus established, it was an almost 
necessary consequence that acts of 
Congress, providing for the exercise 
of jurisdiction, should come to be 
spoken of as acts granting jurisdic- 
tion, and not as acts making ex- 
ception to the constitutional grant 
ef it.’ . Ex p. MecCardle, 7 , Wall. 
(U. S.) 506, 518, 19 L. ed. 264. 

[c] The first question for de- 
cision on the face of a record in the 
supreme court is that of jurisdiction. 
Continental Nat. Bank v. Buford, 191 
WHS. 1197 24. SCt 54> 48 iredi 71193 

[dad] The federal supreme court 
will inquire. whether it has jurisdic- 
tion of the writ of error before it, 
although counsel do not raise that 
question. Stevirmac Oil, etce., Co. v. 
Dittman, 245 U. S. 210, 38 SCt 116, 
62 L. ed. 248; Fore River Shipbuild- 
ing Co. v.. Hage, 219 U. S. 175, 31 SCt 
185, 55 L. ed. 163; Mansfield, ete., R. 
Co. v. Swan, 111 U. S. 379, 4 SCt 510, 
28 L. ed. 462. 

fe] A proceeding to obtain from 
the district court for the district of 
Alaska the license for ocean and 
coastwise vessels plying in Alaskan 
waters prescribed by act of congress 
of March 3, 1899 is not an action or 
suit in which a final judgment can 
be rendered from which petitioners 
can appeal to the supreme court of 
the United States, although their pe- 
tition is coupled with a protest 
against being compelled to take out 
such a license. Stewart v. Wash- 
ington, ete., SS. Co., 187 U. S. 466, 
23 SCt 161, 47 L. ed. 261; Corbus 
v. Alaska Treadwell Gold Min. Co., 
187. OU, “S455" 23%SCts167, 4%al. sed. 
2567 Pacific | Coast SS) Cor vi. UieS.; 
187.U. S. 454, 23 SCt 157, 47 L. ed. 
256; Pacific Steam Whaling Co. v. 
Ue Sis’ S187 Slo 4475923) SCtmiisay 
47 L. ed. 253 [aff 99 Fed. 334]. d 

43. The Lucy, 8 Wall, (U..S.) 307, 
19 L. ed. 394; Kelsey v. Forsyth, 21 
How. (U. S.) 85, 16 L. ed. 32; Mills 
v. Brown, 16 Pet. (U. S.) 525, 10 L. 
ed. 1055; McDonald v. Smalley, 1 
Pet. (U. S.) 620, 7 L. ed. 287; Mans- 
field v. Holton, 74 N. H. 417, 421, 68 
A 541 [cit Cyc]. : 

44, Ames v. Kansas, 111 U. S. 
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not be exercised as appellate.*® fie 

[§ 201] b. Pecuniary Limits of Jurisdiction.*® 
The appellate jurisdiction of the supreme court with 
respect to other United States courts is not de- 
pendent upon the amount in controversy,*? except 
on appeal from the circuit court of appeals in a 
ease in which the judgment of the latter court is 
not final, in which case a pecuniary limit of one 
thousand dollars is imposed,#® and except on appeal 
by plaintiff from a judgment of the court of 
claims,*® or from a district court exercising con- 
current jurisdiction with the court of claims.®° 

[§ 202] ¢. Apzeiiate Procedure in General. Pro- 
ceedings in casey taken to the supreme court are 
governed entirely by acts of congress, the common 
law, and the ancient English statutes.5t Various 
matters of procedure in the exercise of appellate 
jurisdiction by the supreme court are embraced in 
the exhaustive treatment of the general subject of 
appellate procedure in civil and in criminal eases 
given elsewhere in this work.5? Other matters of 
procedure peculiar to the federal courts are dis- 
cussed in subsequent sections of this article.5? In 
cases coming from federal courts ** the supreme 
court is given by statute full power to enter such 


449, 4 SCt 4387, 28 L. ed. 482; Bors|§ 269; 
Viauereston, 111 U.).S),252, 4, SCt 407, 
28 Li ed, 419; Davis v. Packard, 7 
Pet. (U. S.) 276, 8 L. ed. 684; Cohens 
v. Virginia, 6 Wheat. (U. S.) 264, 5 
L. ed. 257, 11 Wheat. 472 note, 6 L. 


Camp v. 


58. 
St. 1(1911) p 228, 
5 


FEDERAL COURTS 


308, 89 SCt 478, 68 L. ed. 997. 
Jud, Code §' 239, U. S. 


9. U. S. v. Mayer, 
35 SCt_ 16,459. )L: 


bt ke ie 


judgment or order as the nature of the appeal or 
writ of error®> may require,®°® without regard to 
technical errors, defects, or exceptions which do not 
affect the substantial rights of the parties.57 

[§ 203] 2. Certification of Questions. The 
statute °* authorizes the cireuit court of appeals in 
cases within its appellate jurisdiction to certify 
to the supreme court any questions or propositions 
of law concerning which it desires the instruction 
of that court for its proper decision;®® and pro- 
vides that upon such certification the supreme court 
may either give its instructions on the questions 
and propositions certified to it,°° which shall be 
binding upon the cireuit court of appeals in such 
case,6t or may require that the whole record and 
cause be sent up to it for its consideration,®? in 
which case the supreme court must decide the whole 
matter in controversy in the same manner as if it 
had been brought to that court for review by writ 
of error or appeal.® ; 

Certification by District of Columbia court of 
appeals. Similar provision is made for certification 
of questions from the court of appeals of the Dis- 
trict of Columbia.® ; 

Cases from district court for Alaska. Omitting 


Gress, 250 U. S.|can Commercial Co. v. U. S., 171 U. S. 
110, -2.8 .SCt) 817; .43. Ly ,edy i983 eihe 
Comp. | Kate, 164 U. S.) 458, 17 SCt 135, 41 
235 U.. S. 55, 
ed. 129; Itow v. 


459, 16 SCt 516, 40 L. ed. 771; North- 
ern Pac. R. Co..v.. Walker, 148 U. S: 


~ Fg§ 200-203. 


L. ed. 512; The Delaware, 161. U. S. 


ed. 523; Gittings v. Crawford, 10 F. 
Cas. No. 5,465, Taney 1; U. S. v. Ra- 
vara, 27 F. Cas. No. 16,122, 2 Dall. 
297, 1 L. ed. 388. 

45. Osborn v. U. S. Bank, 9 Wheat. 
(U. S.) 7388, 6 L. ed. 204. 

nee Review of decisions of courts 
of: 

Hawaii see infra § 270. 

Philippine Islands see infra § 271. 
Porto Rico see infra § 270. 

47. Kirby v. American Soda Foun- 
tain Co., 194 U. S. 141, 24 Sct 619, 
48 L. ed. 911. 

“The intention of Congress, by the 
act of 1891, to make the nature of the 
case, and not the amount in dispute, 
the test of the appellate jurisdiction 
of this court from the District and 
Circuit Courts clearly appears upon 
examination of the leading provisions 
of the act.” The Paquete Habana, 


iis U.S: +677, 681, 20 SCt 290, 44 
L. ed. 320. 
[a] Such is the rule in prize 


eases.—The Paquete Habana, 175 
U.S. 677, 20 SCt 290, 44 Li. ed. 320. 

48. Jud. Code § 241; Spiller v. 
Atchison, ete, R. Co., 253 U. S. 117, 
40 SCt 466, 64 L. ed. 810 [rev 246 
Fed. 1, 158 CCA 227]; The Paquete 
Habana, 175 -U. S. 677, 20 SCt 290, 
44 L. ed. 320. And see infra § 204. 

49. See infra § 272. 

50. See infra § 268. 

51. Camp v. Gress, 250 U. S. 308, 
39 SCt 478, 63 L. ed. 997, 

[a] “The Conformity Act by its 
express terms refers only to pro- 
ceedings in District (and formerly 
Cireuit) Courts and has no applica- 
tion to appellate proceedings either 
in this court or in the circuit Couft 
of Appeals.’ Camp v. Gress, 250 
UaS./308,.318, 39 SCt 478, 63 L. ed. 
997. See also supra § 156. 

52. See Appeal and Error 3 CQ, J. 
p 256; Criminal Law 17 C. J. p 1. 

58. See infra § 203 et seq. 

54. Cases coming from state 
courts see infra § 276 et seq. 

55. Certiorari see infra § 206. 

oG, (U. Si Rev. St. § 7013. Cir. Ct. 
of App. Act of March 38, 1891 (26 
St. at L. 829 c 517 §§ 10, 11); Camp 
v. Gress, 250 U. S. 308, 89 SCt 478, 
63 LL. ed. 997. 

57. Act Febr. 26, 1919 (40 St. at 
L. 1181 e¢ 48), amending Jud.‘ Code 


| 


UL -S., '283° Ui S.581, 84° SCt 699, 58 
L. ed. 1102; Hertz v. Woodman, 218 
U. S. 205, 30:SCt: 621, 54 L.red. 1001; 
Chicago, ete., R. Co. v. Williams, 214 
U. S. 492, 29 SCt 514, 53 L. ed. 1058; 
Alabama Great Southern R. Co. v. 
Thompson, 200 U. S. 206, 26 SCt 161, 
50 L. ed. 441, 4 AnnCas 1147; Gouled 
v. U. S., 264 Fed. 839; Morrisdale 
Coal Co. v. Pennsylvania R. Co., 183 
Wed; +929, 106, CCA 269 faff 230 Uls:S, 
304, 33 SCt 938, 57 L. ed. 1494]; Mid- 
dletown Nat. Bank y. Toledo, ete., R. 
Co., 127. Fed. 85, 62 CCA 85. 

60. Dillon v. Strathearn SS. Co., 
248 U. S. 182, 39 SCt 83, 63 L. ed. 
199; Stratton’s Independence v. How- 
bert, 231 U.°S. 399, 34 SCt 136, 58 L. 
ed. 285; Bardes v. Hawarden First 
Nat. Bank, 175 U. S. 526, 20 SCt 196, 
44 L. ed. 261; Blythe v. Hinckley, 173 
USS. 501, 19 SCt1497)\-43 Es edks-783% 
U.S. vi) Rider, 163 UU; .S.132;/16 Sct 
983, 41 L. ed, 101. 

[a] Only the several propositions 
of law certified will be answered. 
Stratton’s Independence v. Howbert, 
231 U. S. 399, 34 SCt 186, 58 L. ed. 
285 [answering cert questions 211 
Fed. 1023]. 

61. Dillon v. Strathearn SS. Co., 
248 U. S. 182, 39 SCt 88. 

[a] Reéxamination of facts.—A 
circuit court of appeals which has 
stated facts to the supreme court 
as the basis for questions of law 
certified will not reéxamine such 
questions of fact on the same record 
after the instructions of the supreme 
court have been received. A. B. Dick 
Co. v. Henry, 198-Fed. 87, 117 CCA 
293; The Folmina, 173 Fed. 615, °97 
CCA 557 [rev 148 Fed. 636]. 

62. Dillon v. Strathearn SS. Co., 
248 U. S. 182, 89 SCt 83. 

[a] The whole record and cause 
was thus brought up in U. S. v. 
Wildcat, 244 U. S. 111, 87 SCt 561, 
61 L. ed. 1024; Pennsylvania R. Co. 
v. Jacoby, 242 U. S. 89, 37 Sct 49, 
61 L. ed. 165; Loewe v. Lawlor, 208 
U.S. (274, 28 SCt 301, 52 L. ed: 488, 
13 AnnCas 815; Brunswick Terminal 
Co. v. Baltimore Nat. Bank, 192 U.S. 
386, 24 SCt 314, 48 L. ed. 491; Lock- 
wood v. Ft. Valley Exch. Bank, 190 
U. S. 294, 47 L. ed. 1061, 28 SCt 751; 
Sigafus v. Porter, 179 U. S. 116, 21 
SCt 34, 45 L. ed. 118; North Ameri- 


391, 18 SCt 650, 87 L. ed. 494. 

[b] Brought up by certiorari.— 
Although certiorari is;not mentioned 
in the statute, the writ of certiorari 
is always used to bring up the whole 
record and cause, as far as the re- 
ported cases disclose. Sigafus v. 
Porter pil 79 As Sy PGI" hoe 
34, 45 L. ed. 113 (“The case is now 


before us upon writ of certiorari’’);° 


Northern Pac.’ R. Co. v. Walker, 148 
U. S. 391, 392, 13. SCt 650, 37.li, ed. 
494 (“Argument having been had 
upon the certificate, we directed a 
certiorari to issue’). And see Good 
Shotuw.cU, 'S..$1799 Uy Skis ted wSGE 
33, 45 L. ed. 101 (where the court 
speaks of certiorari as the authorized 
method). But see The Kate, 164 


Us Si) 4587-175 SCt, 1385, 41. My edema len 


(where it was brought up “by ap- 
propriate order’’). 

[c] When exercise of discretion 
not called for.—‘It is true, indeed, 
that the statute gives us the dis- 
cretion, when a case is certified, to 
direct the sending up of the whole 
record, but obviously the exercise of 
that discretionary power is not called 
for by a case where the certificate is 
of such a character as not to be em- 
braced by the statute.” Cleveland 
Cliffs Iron Co.*v. Aretic Iron Co., 248 
east 178, 180, 39> SCt. 91, :63).Iu. ed. 

{d] The supreme court cannot be 
required to accept a transfer of the 
whole case. U.S. v. Mayer, 235 U. S. 
55, 35 SCt 16, 59 L. ed. 129. 

[e] The party making application 
to have the whole record and cause 
ordered up must furnish the su- 
preme court with a certified copy of 
the whole of the record. Supreme 
Court Rules, rule 37 par 2. 

63. Loewe v. Lawlor, 208 U. S. 
274, 28 SCt 301, 52 L. ed. 488, 13 
AnnCas 815. 

64. Jud. Code § 251; U. S. Comp. 
St. (1916) p 1805. - 

[a] Where a judgment or decree 
of the District of Columbia court of 
appeals is not final under Jud. Code 
§ 250, the court has no authority 
to certify questions to the supreme 
court. Heald v. District of Colum- 
bia,’ 41 SCt 42; U. S. -v, Lané, 245 
ag S. 166,. 38- SCt” 94,qn62ase 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


* 


ed. 


- ail Le 


ga0s| 


the provision for bringing up the whole record and 
cause,®> like authority to certify questions is given 
to the cireuit court of appeals for the ninth cireuit 
in cases coming to that court from the district 
court for Alaska.® 

Ultimate finality in circuit court of appeals im- 
material. A question may be certified, although the 
case is not one in which the decision of the circuit 
court of appeals will be final.” It seems necessarily 
to follow that a certiorari may be issued to bring 
up the whole record and cause in such a case,*® con- 
trary to the rule which obtains in respect of cer- 
tiorari dissociated from a certified question.* 

Practice of certification encouraged. Certification 
of questions is to be encouraged as a mode of dis- 
posing of cases in the least cumbersome and most 
expeditious way,’° and, in the enactment of the Ju- 
dicial Code, congress enlarged the power to cer- 
tify.” 

Not a matter of right. Certification is a matter 
of discretion with the circuit court of appeals, and 
cannot be demanded by a party as a matter of 
richt.7? 

Not a substitute for appeal. Certification is not 
to be used as a substitute for an appeal,’? but 
should be employed only when the certifying court 
is in doubt about the specific question certified,” 
and the question is one of gravity and importance.*> 
- The whole case cannot be sent up by certificate, 
even when its decision turns upon matter of law 
only,“® for an attempt to send up the whole case 
before judgment or decree would be invoking the 
unlawful exercise of original jurisdiction by the su- 
_ 65. See supra text and note 62. 76. U 
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SS) v.'Mayer;7235 U. S.)55; 
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preme court‘? and could not be sustained, even 
though congress should expressly authorize it.78 

After a case has been decided by the circuit court 
of appeals it should not certify a question in re- 
lation thereto to the supreme court.” Where, how- 
ever, the court grants a rehearing, thus vacating 
its decree, it has power to certify a question,®° but 
the court will refuse to grant a rehearing for that 
purpose if convinced of the correctness of its de- 
cision.®! 

Questions which may be certified. Only questions 
of law, and not questions of fact or questions of 
mixed law and fact, can be certified.82 The ques- 
tion must be such that the answer will aid the 
court in the determination of the case,8? and no 
objection to the submission of a definite and clean 
eut question of law arises out of the fact that the 
answer may be decisive of the whole controversy.®4 
The circuit court of appeals cannot ask for in- 
structions on an issue which it has no right to de- 
eide.8> Where the decisions of several circuit courts 
of appeals on a particular question are conflicting, 
and the question has not been presented to the 
supreme court, the matter is one which may prop- 
erly be certified to the supreme court for instruc- 
tions ;8° and affirmances in the supreme court, upon 
equal division of opinion, of rulings of the cireuit 
courts of appeals on a question are not such au- 
thoritative determinations of the question as to 
preclude one of the latter courts, when called upon 
again to consider the question, and finding a de- 
cision of another circuit court of appeals opposed 
to its views, from certifying such question to the 
found before certification. Jewell v. 


66. Jud. Code § 134. 

Gites. Ve.uane, 245-0.°S, 166; 
38 SCt 94, 62 L. ed. 223 (while for- 
merly the circuit court of appeals 
could certify a question only when 
its judgment or decree would be 
final, the power to certify was en- 
larged by the Judicial Code so as to 
authorize certification of questions in 
any case whatever within the ap- 
pellate jurisdiction of the circuit 
court of appeals). 

Cases made final in circuit court 
of appeals see infra § 205. 

68. See supra text and note 62. 

69. See cases infra this note. 

[al A certiorari under Jud. Code 
§ 240 (see infra § 206) can be granted 
’ before final judgment or decree only 
in cases where such final judgment 
- or decree will be reviewable by cer- 
tiorari and not by appeal or writ of 
error. Spiller v. Atchison, etc., R. 
Co., 253 U. S. 117, 40 SCt 466, 64 L. 
ed. 810; Denver v. New York Trust 
Co., 229 U. S. 123, 33 SCt 657, 57 


i. ed. 1101. ; 
70. Dis. op. Mr. Justice Holmes 
etc., R. Co. v. Williams, 


in Chicago, ; 
214 U. S. 492, 29 SCt 514, 53 L. ed. 


58. ; 
107, U.S. v. Lane, 245 U. S. 166, 
38 SCt 94, 62 L. ed. 223 as cited supra 
note 67. 


72. Dickinson v. U. S., 174 Fed. 
808, 98 CCA 516; Cella v. Brown, 144 
Fed. 742, 75 CCA 608 [certiorari den 
202 U. S. 620, 26 SCt 766, 50 L. ed. 
1174]. 

73. 
29 CCA 391. 


Sigafus v. Porter, 85 Fed. 689, 


74, Sigafus v. Porter, 85 Fed. 689, 
29 CCA 391. ; 
[al It is only in cases Of grave 


that a question should be cer- 
ene Cella v. Brown, 144 Fed. 742, 
75 CCA 608 [certiorari den 202 U. S. 
620, 26 SCt 766, 50 L. ed. 1174]; Ger- 
man Ins, Co. v. Hearne, 118 Fed. 134, 
; CCA 84. 
oes. Ex p. Lau Ow Bew, 141 U. S. 
583, 12 SCt 48, 25 L. ed. 868. 


[25 C. J.—28] 


85 SCt 16, 59 L. ed. 1229; Baltimore, 
ete., R. Co. v. Interstate Commerce 
Commn.,. 215 'U. S; 216,°30 SCt 86, 
54 L. ed. 164; Chicago, ete., R. Co. v. 
Williams, 214 U. S. 492, 29 SCt 514, 
53 L. ed. 1058. 

77, Baltimore, ete., R. Co. v, In- 
terstate Commerce Commn., 215 U. S. 
216, 30 SCt 86, 54 L. ed. 164. ’ 

78. Baltimore, etc., R. Co. v. In- 
terstate Commerce Commn., 215 U. S. 
216, 30 SCt 86, 54 L. ed. 164. 

79. Cella v. Brown, i144 Fed. 742, 
75 CCA 608 [certiorari den 202 U.S. 
620, 26 SCt 766, 50 L. ed. 1174]; 
German Ins. Co. v. Hearne, 118 Fed. 
134, 55 CCA 84; Andrews v. National 
Fdy., etc., Works, 77 Fed. 774, 238 
CCA 454, 36 LRA 153 [den reh 76 
ERAS 166, °° 22 VECAN 110; «636. LRA 
139]. 

an German Ins. Co. v. Hearne, 118 
Fed. 134, 55 CCA 84. 

[a] Question certified after judg- 
ment or decree was vacated.— Wall v. 
Cox, 181 U. S. 244, 21 _SCt 642, 45 L. 
ed. 845; Gableman v. Peoria, etc., R. 
Co., 179 U. S; 335, 21 SCt 171, 45°L. 
ed. 220. 

81. German Ins. Co. v. Hearne, 118 
Fed. 134, 55 CCA 84. 

g2. U. S. v. Mayer, 285 U. S. 55, 
35 SCt 16, 59 L. ed. 129; Hallowell 
ye S209. UlS. 101, WsiSct. 498; 
52 Li. ed. 702; Chicago, ete., R. Co. 
v. Williams, 205 U. S. 444, 27 SCt 
559, 51 L. ed. 875; Warner v. New 
Orleans, 167 U. S. 467, #7 SCt_892, 
42 L. ed. 239; Weeth v. New Eng- 
land Security Mortg. Co., 106 U. S. 
605, 1 SCt 91, 27 L. ed. 99; Daniels 
v. Chicago, ete., R. Co., 3 Wall. (U.S.) 
250, 18 L. ed. 224; Brobst v. Brobst, 
2° Wall. °(U. S.) 96, 17 L. ‘ed. 905; 
Silliman v. Hudson River Bridge Co., 
1 Black (U. S.) 582, 17 L. ed. 81; 
Dennistoun v. Stewart, 18 How. 


knight L223 Ul Si 426,58 SCt 19sse 
L.. ed. 190; Watson v. Taylor, 21 Wall. 
(U. S.) 378, 22 L. ed. 576; Havemeyer 
v. Iowa County, 3 Wall. (U. S.) 294, 
18 GY ed. 83850. S? vi City=Bankje19 
How. (U. S.) 385, 15 L. ed. 662; Ogil- 
vie v. Knox Ins. Co., 18 How. (U. S.) 
577, 15 L.. ed. 490. 

83. U.-Si-v. Mayer, 235 -U: S. 55, 
35 SCt 16, 59 L. ed. 129; Illinois Cent. 
R. Co. v. Behrens, 233 U. S. 4738, 34 
SCt. 646,58 L: sed) 10525 Uy Si ve 
McCord, 233 U. S. 157, 34 SCt 550, 58 
L. ed. 893; Jordan v. Roche, 228 U. S. 
436, 33 SCt 573, 57 L. ed. 908; An- 
derson v. Pacific Coast SS. Co., 225 
U. S. 187, 32 SCt 626,56 L. ed. 1047; 
The Jason, 225 U. S. 32, 32. SCt 560, 
56 L. ed. 969; In re Loving, 224 U.S. 
183, 32 SCt 446, 56 L. ed. 725; Beut-. 
ler v. Grand Trunk Junction R. Co., 
224° U.S. 85, 32 SCt 402, 56 Li: ed: 
679; Hallowell v. U. S., 221 U.-S. 
3175131" SCtL 587, 55)4th. sede StS OF Rain 
re Harris, 221 U. S. 274, 31 SCt 557; 
55 L. ed. 7382; American Land Co. v. 
Zeiss, 219 US. 47, 31) SC 2007551 ie 
ed. 82; Hertz v. Woodman, 218 U. S. 
205, 30 SCt 621, 54 L. ed. 1001; U. S. 
ve, Ju Doy, 193° US. 253852 25s Ce 
644, 49 L. ed. 1040; Helwig v. U. S., 
188 U. S. 605, 23 SCt 427, 47 L. ed. 
614; U. S. v. Pridgeon, 153 U. S. 48, 
14 SCt 746, 38 L. ed. 681. 

84. U. S. v. Mayer, 235 U: S.. 55, 
66, 35 SCt 16, 59 L. ed. 129. 

“The importance, or the controlling 
character, of the question, if suit- 
ably specific, furnishes no ground for 
its disallowance.” U. S. v. Mayer, 
supra. 

85. Billings v. U. S., 2382 U. S. 
261, 34 SCt 421, 58 L. ed. 596; Good 
Shote vere suo WS. o8 7 Aint Set 
33, 45 L. ed. 101. A 

“Of course the power to certify as- 
sumes the power to decide.” Ss 


(U. S.) 565, 15 Li. ed. 489; Wilson v. |v. Jahn, 155 U.:S. 109, 15 SCt 39, 

Barnum, 8 How. (U. S.) 258, 12 L.|39 L., ed. 87. 

ed. 1070. 86. . S. v. Woo Jan, 250 Fed. 
[a] Fraud is a mixed question of |595, 162 CCA 611 (deportation of 


law and fact, and the facts must be Chinese). 


866 [25 C0. J.] 


supreme court for determination.*? 

Mode and form of certification. 
the circuit court of appeals are governed by the 
same general rules as were formerly applied to 
certificates of division of opinion of the judges of 
the cireuit court,® and the practice under the latter 
elsewhere in this 
In many of the reported cases where cer- 
tified questions were answered by the supreme court 
without objection the certificate is quoted substan- 
tially in full,®° and quotations from others are 
given, where the certificate was dismissed as in- 
sufficient, with a statement of the reasons why it 


certificates has been discussed 


work.®® 


87. Hertz v. Woodman, 218 U. S. 
205, 30 SCt 621, 54 L. ed. 1001 (legal- 
‘ity of tax). 

88. Baltimore, etc., R. Co. v. In- 
terstate Commerce Commn., 215 U.S. 
216, 30 SCt 86, 54 L. ed. 164; Chi- 
cago, etc. R. Co. v. Williams, 205 
U, S. 444, 27 SCt 559, 51 L. ed. 875; 


Felsenheld v. U. S., 186 U. S. 126, 22 
Oe 40,546. 1a ea: 1085s VU Shiv. 
Union) Paci R. iCo:, 1168 UenS,)505, 


PROS DL Dice eo) du. CG, 009 1 Lo SoM 
Rider) 163. U.S: 132,°16 ‘SCt 983,’ 41 
L. ed. 101; Graver v. Faurot, 162 
Uns. 435, 16 SCt 799, 40 L. ed. 1030; 
Maynard v. Hecht, 151 U. S. 324, 14 
SCt 353, 38 LL. ed. 179; 181. 

[a] “Evolution of the use of cer- 
tificates’”’ is given in a note by the 
court to its opinion in Baltimore, 
ete., R. Co. v. Interstate Commerce 
Commn., i215 UW.) S: 216, 222° 30. SCt 
86, 54 L. ed. 164. 

89. See Appeal and Error §§ 937— 


950 ‘ 

90. U. S. v. Ginsberg, 243 U. S. 
472, 37 SCt 422, 61 L. ed. 853; Guinn 
Varese 235) U.S. 347, 35 SCt 926, 
59 L. ed. 1340, LRA1916A 1124; U.S. 
v. Sherman, etc., Co., 237 U. S..146, 
Bo, SCE 520;°59).L; ed, 8833. -U.,S,) Vv. 
Midwest Oil Co., 286 U. S: 459, 35 SCt 
309, 59 L. ed. 6738; Yost v. Dallas 
County, 236 U.S, 50, 35. SCt 235,, 59 
L. ed. 460; Burke v. Southern Pac, R. 
Co., 234 U. S. 669, 34 SCt 907, 58 L. 
ed. 1527; Leroy Fibre Co. v. Chicago, 
CtC eh COyacon Ut. 7840s ohn SCE 
415, 58 L. ed. 631; Anderson v. Pa- 
cine Coast: SS.) Co.,;.225° WU. Si) 187, 32 
SCt 626, 56 :L. ed. 1047; Hallowell v. 
Memo wcek bres. dds, dis SCtA587, wbb 
L. ed. 750; Hills v. Hoover, 220 U. S. 
329, 31 SCt 402, 55 L. ed. 485, Ann 
Cas1912C 562; U. S. v. A. Graf Dis- 
tilling Co., 208 U. S. 198, 28 SCt, 264, 
52 L. ed. 452; Mason City, etc, R. 
Co, v. Boynton, 204 U. S. 570, 27 SCt 
321, 51 L. ed. 629; St. Louis Dressed 
.Beef, etc., Co. v: Maryland Casualty 
Co.; 201 U.S, 173, 26 SCt 400, 50 L: 
ed. 712; Alabama Great Southern R. 
Co. v. Thompson, 200 U. S. 206, 26 
SCt 161, 50 L. ed. 441, 4 AnnCas 1147; 
U. S. v. Montana Lumber, ete., Co., 
196, U. ‘S;..573,, 25 SCt 367, 49 L. ed. 
604; Vanderbilt v. Hidman, 196 U..S. 
480, 25 SCt, 331, 49 L. ed. 563; In- 
ternational Postal Supply Co. v. 
Bruce, 194 U.S. 601, 24 SCt 820, 48 
L. ed. 1134; Hanks Dental Assoc... v. 
International Tooth Crown Co., 194 
U. S. 303, 24 SCt 700, 48 L. ed, 989; 
Woodworth vy. Northwestern Mut. 1. 
Ins. Col? 285° U. -S:13854, > 22, SCt i676, 
46 L. ed. 945; Homer Ramsdell 
Transp. Co. v. La Compagnie Gen- 
erale Transatlantique, 182 U. S. 406, 
21 SCt 831, 45 L. ed. 1155; Cincin- 
nati, ete. R. Co. v.. Thiebaud, 177 
U. S. 615, 20 SCt 822, 44 L. ed. 911; 
Baltimore, etc., R. Co. v. Voight, 176 
U. S. 498, 20 SCt 385, 44 L: ed. 560; 
Tullis v. Lake Erie, etc, R. Co., 175 
U. S. 348, 20 SCt 136, 44 L. ed. 192; 
U. S. v. Harsha, 172 U. S. 567, 19 SCt 
294, 43 L. ed. 556; Compton v. Jesup, 
UG Oi Sr 1,17 SCtii795) 7 42 Ta, eds 
55; Folsom v. U. S., 160 U. S. 121, 16 
SCt 222, 40 L. ed, 363; New Orleans 
v. Benjamin, 153 U. S. 411, 14 Sct 
905, 38 L. ed. 764; De la Vergne Re- 


For later cases, developments and changes in the law see cumulative Annotations, 


FEDERAL COURTS 


Certificates by 


frigerating Mach. Co. v. Feather- 
stone, 147 U. S. 209, 13 SCt 288, ot 
L. ed. 138; and cases infra this note. 

[a] The circuit court of appeals 
for the second circuit sends up cer- 
tificates that are especially to be rec- 
ommended for their conspicuous 
separation of the statement of facts 
required by Supreme Court Rules, 
rule 37 par 1 and the questions of 
law upon which advice is sought, 
See for such cases U, S. v. Mayer, 235 
U: 35 SCt 16, 59 L. ed. 129; 
Delaware, ete., Co. v. Albany, etc., R. 
Co., 218 USS, 485, 29 Sct 540, 53 L. 
ed. 862; Polk v. Mutual Reserve Fund 
Life Assoc., 207 U. S, 310, 28 SCt 65, 
52 Ty: edie 222° Suny Printing, etc., 
Assoc. v. Edwards, 194 U. S. 377, 24 
Sct 696, 48 L. ed. 1027; Evans v. 
Nellis, 187 U. S. 271, 238 SCt 74, 47 
eed. 14385 Minka Wie Say 10) Wns 
584, 18 SCt 770, 42 L. ed. 1153; U.S. 
v. Passavant, 169 U. S. 16, 18 SCt 
219, 42 L. ed. 644; The Beaconsfield, 
158 U: S: 308, 15 SCt 860, 39 L. ed. 
993. But see Seim v. Hurd, 232 U. S. 
420, 34 SCt 406, 58 L. ed. 667 (where 
the certificate was dismissed). 

[b] Certificates expressly indorsed 
in Hertz v. Woodmen, 218 U. S. 205, 
30 SCt 621, 54 L. ed. 1001 as prece- 
dents in matter of form are those 
appearing in. U,.S..v. Ju Toy, 198 
U. S. 258, 25 SCt €44, 49 L. ed. 1040; 
Helwig v. U. S., 188 U. S: 605, 23 
SCt 427,.47 L. ed. 614; and U. S..v. 
Pridgeon, 153 U. S. 48, 14 SCt 746, 
38 L. ed. 631. 

Cleveland-Cliffs Iron Co. v. 
Arctic Iron, Co., 248. U...S.. 178, “39 
Sct 91, 63 L. ed. 198 (quoted in the 
dissenting opinion); Seim v. Hurd, 
232 U. S. 420, 34 SCt 406, 58 L. ed. 
667; Chicago, etc., R. Co. v. Williams, 
2145U.; S.. 492, 29 SCt, 514,53, L. ed. 
1058; + 205 JU..uS,.1444,. 2% S€t, 559,61 


Ty, ed: 9375; ;j;Hallowell. vy. U.-S.,. 209 
Wy (Say 102,328 SSCt (498)..52). Lie ved. 
7025) Cross iv.) Evans, 267 U.S. 560) 


17 SCt 733, 42 L. ed. 77; Columbus 
Watch Co. yv. Robbins, 148 U. S. 
266, 13 SCt 594, 37 L. ed. 445. 

92. Ricaud v. American Metal Co., 
246: U. S. 304,.38 SCt 312, 63 L. ed. 
733; Quinlan v. Green County, 205 
Un S:4410,/27,SCt 505, 51) Li. ed, 860; 
Emsheimer v. New Orleans, 186 U. S. 
33, 22 SCt 770, 46 L. ed. 1042; Del 
Monte Min., ete, Co. v. Last Chance 
Min; ete; .Co, Lil WipS.155) Se Sor 
895, 43 L. ed. 72; McHenry v. Alford, 
168-0. S, 651, 18 SCt 242, 42 Tm. ed. 
614; Warner v. New Orleans, 167 
U.S. 467; 17 SCt 892, 42 L. ed. 239. 

93. Boston Store v. American 
Graphophone Co., 246 U. S. 8, 38 SCt 
257, 62 L. ed. 551, AnnCasi918C 447, 

94. Cleveland-Cliffs Iron Co. v. 
Arctic Iron Co., 248 U. S. 178, 39 
SCt 91, 63 L. ed. 198; U. S. v. Mayer, 
235 U. S. 955, 85 SCt 16, 59. LL. ed. 
129; Stratton’s Independence v. How- 
bert, 231 U. S. 399, 34 Sct 136, 58 
L. ed. 285; Baltimore,: ete. R. Co. 
v. Interstate Commerce Commn., 215 
U..S. 216, 30 SCt 86, 54 L. ed. 164; 
Chicago, ete, R. Co. v. Williams, 214 
U, Ss 492,229 SCt 514,53, le. ea, 1058; 
Jahn v. Folmina, 212 U. S. 354, 29 
SCt 363, 53 L. ed. 546, 15 AnnCas 
748; Hallowell v. U. S., 209 U. g. 101, 


‘SCt 94, 


= 


ee 


aol ji [§ 208 


was not acceptable,°! or where the certificate was 
held to be defective in part.°? 
cerning the duty not to be negligent and ambigu- 
ous, but to be careful and precise in preparing 
certificates, has been uttered by the supreme court.®* 
A distinet point of law must be presented by the 
certified question; the supreme court cannot be 
required to search the entire record, and, in effect, 
determine whether the judgment of the trial court 
should he affirmed or reversed.®4 
tified must be distinctly and separately stated,%5. 
and the certificate should 
facts,°° but not the evidential facts from which 


An admonition con- 


Each question cer- 


state the fundamental 


28 SCt 498, 52 L. ed. 702; Chicago. 
ete, RR. Cov. Willams) ) 20) Wa ase 
444, 27 SCt' 559, 51 Li. eds 875) 214 
U.S. 492, 29 SCt 514, 53 Ih. ed. 1058; 
Pelsenheld. ve U;., (S: 136) u. {Seas 
22 SCt 740, 46 L. ed. 1085; Hmsheimer 
v. New Orleans, 186 U. S. 33, 22 SCt 
770, 46 L. ed. 1042; Del Monte Min., 
etc., Co. v. Last Chance Min., etc, 
Co., 171 U.S. 55, 18 SCt 895, 43 L ed. 
12; McHenry v. Alford, 168 Uy “S: 
Gol 1s SCt'242) 42" te eds ol settee 
v. Union Pac. R. Co., 168 U. S. 505, 
18 SCt 167, 42 L. ed. 1042; Warner v. 
New Orleans, 167 U,.S: 467.17. ‘See 
892, 42 L. ed. 239; Cross v.. Evans, 
167.40 S260; 017 -SCt 733, 0420 needs 
77; Graver vy. Faurot, 162 U. S.. 435, 
16 SCt 799, 40 L. ed. 1030; Cirtcin- 
nati, etc., R. Co. v. McKeen, 149 U. Ss. 
209) 13° SCt. 840,37 ae ed: 225; Co- 
lumbus Watch Co. v. Robbins, 148 
U: S. 266, 18 SCt 594, 37 Li. ed, 445: 
U. S. v. Hall, 131 U. S. 50, 9 SCt-663, 
33 L. ed. 97; Jewell v. Knight, 123 
U. S. 426, 8 SCt 193, 31 L. ed. 190; 
State Nat. Bank v. St. Louis Rail- 
Hasténing’ Co; 122) Ue Shot, Fe Ser 
1054, 30 L. ed. 1121; U. S. v. North- 
way, 120° U.S) 327, 17° SCt 58030 
L. ed. 664; Weeth v. New England 
Security Mortg. Co., 106 U. S. 605, 1 
27 L. ed. 99:- Webster v. 
Cooper, 10 How. (U. S.) 54, 13 L. ed. 
325; Sadler v. Hoover,’7 How. (U. S.) 
646, 12 L. ed. 855; Nesmith v. Shel- 
don, 6 How (U. S.) 41, 12 L. ed. 335; 
U.S. v. Briggs, 5. How. Cu S!) 208, 


333; U. S. v. Bailey, 9 Pet. (U. S.) 
267, 9 LL. ed. 124: Saunders v. 
Gould, 4 Pet. (U. S.) 392, 7 Ted. 
897; German Ins. Co. v. Hearne, 
118° Fed, 134, 55. -@CA 84: Sigafus 
Ven Porter, 85 "Med. 689, "90" seCuw 
391; Farmers’, etc, State Bank v. 


Armstrong, 49 Fed. 600, 1 CCA 394. . 


[a] Certificate held insufticient.— 


A question certified to the supreme | 


court by a circuit court of appeals, 
which refers to the pleadings for a 
statement of the facts on which the 
answer depends or the issues on 
which such question arose, or fails to 
State the precise objections relied on, 
does not state a distinct point or 
proposition of law, such as is re- 
quired. to give the supreme court ju- 
risdiction. McHenry vy. Alford, 168 
WaeS.26515- 18 \SCt) 242, 49st, eds aia 

95. Quinlan v. Green County, 205 
USS: 410) 27° SCt 506. bi tet od: 860; 
Graver v. Faurot, 162 U. §. 435, 16 
SCt 799, L. ed. 1030; Columbus 
Watch Co. v. Robbins, 148 U. S. 266, 
18 SCt 594, 37 L. ed. 445: London FE. 
Ins. Assoc. v. Wickham, 128 U. §. 


426, 9 SCt 113, 32 L. ed. 503; Jewell. 


Va Knight, 123 0. ‘S) 426, 8 SCt 193 
31 L. ed. 190; Dennistoun vy. Stewart, 
18 How. (U. S.) 565, 15 L. ed, 489: 
Sadler v. Hoover, 7 How. (U. 8.) 
646, 12 L. ed. 855; Perkins 
TaowWiieat 10.0 S297 Gildas 


d. 463. 
96. Cleveland-Cliffs y 


Tron Co. 


Arctic Iron Co., 248 U. S. 178, 39 SCt 


91, 68 L. ed. 198; Dillon v. Strat- 
hearn SS. Co., 248 U. S. 182, 39 SCt 
83, 63 L. ed. 199; Ricaud v. Ameri- 
can Metal Co., 246 U. S, 304, 38 SCt 


Nis; hee LEGO, 


{ean 


same title, page andnotenumber. __ 
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the fundamental facts are found.” 
tions certified are not apposite to the facts stated 
in the certificate, a dismissal is proper.°® But even 
though a certificate from the cireuit court of appeals 
1s deficient in specification and somewhat wanting 
im precision, it is the duty of the supreme court 
to answer the questions, where the matters not 
specified are not in dispute and the want of pre- 
cision is not so fundamental as to mislead or con- 


fuse.?® 
[§ 204] 8. 


312, 62 L. ed. 733; Sigafus v. Porter, 
85 Fed. 689, 29 CCA 391. 

[aj A supreme court rule pro- 
vides that the certificate “shall con- 
tain a proper statement of the facts 
on which such question or proposi- 
tion of law arises.” Supreme Court 
Rules, rule 37 par 1. 

[b] Effect of statement.—Defend- 
ants, in an action for infringement 
of a patented rotary mimeograph by 
violation of a license restriction that 
it should be used only with ink made 
by patentee, cannot claim, where the 
facts certified to the supreme court 
state that they made a direct sale 
of the ink to the user of the mimeo- 
graph with knowledge that under the 
license she could not use the ink 
without infringement, that the sale 
of ink was not an infringement as it 
might be used in a noninfringing 
way. Henry v. A. B. Dick Co., 224 
U. S. 1, 32 SCt 364, 56 L. ed. 645, 
AnnCasi913D 880. 

97. Sigafus v. Porter, 85 Fed. 689, 
29 CCA 391. 

98., Seim v. Hurd, 232 U. S. 420, 
34 SCt 406, 58 L. ed. 667 [cert ques- 
tions answered 232 U. S. 428, 34 SCt 
409, 58 L. ed. 670]. : 

99. Boston Store v. American 
Graphophone Co., 246 U. S. 82, 38 
SCt 257, 62 L. ed. 551, AnnCas1918C 
447. 

1. Indirect review see infra §§ 209, 


2421. - 
2. Jud. Code § 241. f 
[a] “The words ‘his _ title,’ 


wherever they occur herein shall be 
eonstrued to mean this Act.” Jud. 
Code § 293. 5 

{b] Ina suit by the United States 
(1) the judgment or decree of the 
circuit court of appeals is not made 
final by the statute (U. S. v. Ameri- 
can Bell Tel. Co., 159 U. S. 548, 16 
SCt 69, 40 L. ed. 255), (2) unless the 
suit belongs to one of the specific 
elasses made final by the_ statute 
(Anglo-Californian Bank v. U. S., 175 
U. S. 37, 20 SCt 19, 44 L. ed. 64 [final 
as arising under the revenue laws]). 

[c] Controversy between foreign 
state and citizens of United States.— 
An appeal lies to the supreme court 
of the United States from a decree of 
a circuit court of appeals in a con- 
troversy between a foreign state and 
citizens of one of the United States. 
Republic of Colombia v. Cauca Co, 
190 U. S. 524, 23 SCt 704, 47 L. ed. 
1159 [rev 113 Fed. 1020, 51 CCA 604]. 

[d] The absence of any specific 
reference to the federal supreme 
court in the provisions of the act of 
March 1, 1895 (28 St. at L. 698 c 145 
§ 11) and the act of March 3, 1905 
(38 St. at L.1081 ¢ 1479 § 12), for 
an appellate review in the eircuit 
court of appeals for the eighth cir- 
cuit of the final decisions of the court 
of appeals in the Indian Terri- 
tory in the same manner as de- 
cisions of the circuit courts, pre- 
cluded any further review in the su- 
preme court by appeal from or writ 
of error to the circuit court of ap- 


als. Laurel Oil, etc., Co. v. Morri- 
ee TMS. BOIS 29" SCt 239454 53 
swede sbi, 
a fel Action for reparation award 


te commerce commission.— 
on Fearon of the circuit court of 
appeals in an action to recover 
amounts awarded by a reparation or- 
der of the interstate commerce com- 


Review of Decisions—a. 


FEDERAL COURTS 


Where ques- 


Of Cir- 


mission is not made final by Jud. 
Code § 128, and is therefore review- 
able by writ of error. Spiller v. 
Atchison; ete... R.-Co,; (253) Us cS. 217, 
40 SCt 466, 64 L. ed. 810. 

[f] A prior decision of a circuit 
court of appeals is not the law of 
the case for the supreme court, re- 
viewing a later decision of the for- 
mer court in the same case. Messin- 
ger v. Anderson, 225 U. S. 4386,. 32 
SCt 739, 56 L. ed. 1152 [rev 171 Fed. 
785, 96 CCA 445]. - 

' Gases made final by the Judicial 
eogesnne by later statutes see infra 


3. Jud. Code § 241. 

[a] Application for a writ of 
error or leave to appeal will be de- 
nied where the judge to whom the 
application is made is of opinion that 
the judgment or decree is made final 
by the statute and not reviewable. 
Weber v. Grand Lodge F. & A. M., 
171 Fed. 839, 96 CCA 410; Mackenzie 
v. Pease, 146 Fed. 743, 77 CCA 233. 

4 Jud. Code § 241; Chaloner v. 
Sherman, 242 U. S. 455, 37 SCt 136, 
61 L. ed. 427; G. & C. Merriam Co. v. 
Syndicate Pub. Co., 237 U. S. 618, 
35 SCt 708, 59 L. ed. 1148 [dism app 
BOT? Wedyes 15.0 d25 CCA UA, Bally vi. 
Burr, 234 U0. S. 712,-34 SCt’ 892,..58 
L. ed. 1557 [aff 207 Fed. 548, 125 CCA 
121, 206 Fed. 1,.124 CCA 135]; Mis- 
souri, ete., R. Co. v. Wulf, 226 U. S. 
5707 133° SGt* 135,57) Iu, ed.» 355, Pate 
192 Fed. 919, 113 CCA 665]; Shulthis 
v. McDougal, 225 U. S. 561,-32 SCt 
704, 56 L. ed. 1205; Chicago Junction 
R.° Co: vi King, 222 U.S. 222,. 32 SCt 
79, 56 L. ed. 173 [aff 169 Fed. 372, 
94 CCA 652]; Standard Paint Co. v. 
Trinidad Asphalt Mfg. Co., 220 U.S. 
446, 81 SCt 456, 55 L. ed. 536 [aff 
163 Fed. 977, 90 CCA 135]; MacFad- 
den -v2,U,2S5 213) 0. Sh .288,.29%SCt 
490, 53 L. ed. 801; Henningsen v. 
U. S. Fidelity, etc., Co., 208 U.S. 
404, 28. SCt: 389, 52 L.. ed, 547). [aft 
143 Fed. 810, 74 CCA 484]; Whitney 
v.. Dick, 202 U. S. 132, 26 SCt 584, 
50 L. ed. 963; Spreckels Sugar-Refin- 
ing) Co. v.’ MeClain, 192° U.S, 397, 
24 SCt 376, 48 L. ed. 496; Warner 
v. Searle, ete. Co. 191 U. S, 195, 
94 SCt 79, 48, Ta. eds) 145;, Huff :v. 
Bidwell, 180 Fed. 374, 108 CCA 520; 
Anglo-Californian Bank v. U. S., 175 
U.S. 37, 20 SCt 19, 44 L. ed. 64. 

[a] Time for appeal or writ of 
error.—The act of Sept. 6, 1916 (39 
St. at L. 727 c 448 § 6) provides 
that no writ of error or appeal “shall 
be allowed or entertained unless duly 
applied for within three months 
after entry of the judgment or de- 
cree complained of.” 


question 


5. Jud., Code § 241; San Pedro, 
ete, R. Co. v..U..S., 247. U. 8S. 307, 
88 SCt 498, 62 L. ed. 1129 [dism 


writ of error and den certiorari 220 
Fed. 737, 136 CCA. 343]; Missouri, 
ete., R. Co. v. Wulf, 226 U. S. 570, 
33 SCt 135, 57 L. ed. 355 [aff 192 
Fed. 919, 113 CCA 665]; Willis v. 
Eastern Trust, etc. Co., 167 U. S. 
76,17 SCt 739,.42 Li. ed. 83; .U._S. 
vy. Trans-Missouri Freight Assoc., 166 
U. S. 290, 17 SCt 540, 41 L. ed. 1007 
[rev 58 Fed. 58, 7 CCA 15, 21 LRA 
731; Lutcher v. U. S., 157 U. S. 427, 
15 SCt 718, 39,L..ed. 759. 

[a] Matter in controversy must 
have actual value.—Huntington v. 
Saunders, 163 U. S. 310, 16 SCt 1120, 
41 L. ed, 174. 


\the 


[25 C.J.] 867- 


cuit Court of Appeals '—(1) By Appeal or Writ 
of Error—(a) When Permitted. The Judicial Code 
provides that ‘‘in any case in which the judgment 
or decree of the cireuit court of appeals is not 
made final by the provisions of this Title ? there shall 
be of right* an appeal or writ of error to the Su- 
preme Court of the United States * where the mat- 
ter in controversy shall exceed one thousand dollars, 
besides eosts.’? > 
writ of error may be had, where there is a federal 
involved,® 


Under this provision an appeal or 


except in certain specified 
_ [b] The want of any money value 
in controversy precludes an appeal to 
Supreme court of the United 
States from an order of a circuit 
court of appeals, discharging, on a 
writ of certiorari issued on a peti- , 
tion for habeas corpus and certiorari, 
a person convicted of introducing in- 
toxicating liquors into an Indian 
reservation, and sentenced to fine and 
imprisonment. Whitney v. Dick, 202 
U. S. 132, 26 SCt 584, 50 L.. ed. 963 
[rev l41 Med= (5). 72 CCA, (6671. 

[c] The bill need not state the 
amount in dispute but this may be 
made to appear in such other man- 
ner as shall establish it to the satis- 
faction of the court. U, S. v. Trans- 
Missouri Freight Assoc. 166 U. S. 
290, 17 SCt 540, 41 L. ed. 1007. 

Finality for want of jurisdictional 
ammount See infra § 205. 

Review by certiorari of cases in- 
volving not more than one thousand 
dollars see infra § 206. 

6. Spiller v. Atchison, ete., R. Co., 
253 U. S. 117, 40 SCt 466, 64 L. ed. 810 
[rev 246 Fed. 1, 158 CCA 227]; Bene- 
dict v. New York, 250 U. S. 321, 39 
SCt 476, 63 L. ed. 1005 [aff 247 Fed. 
758, 159 CCA 616 (aff 235 Fed. 258)]; 
Harriman Nat. Bank v. Seldomridge, 
249, 0, “Sen Le 89 SCL, 244,ibe sa neds 
443 [rev 240 Fed. 111, 153 CCA 147]; 
Butte, etc., Copper Co. v. Clark-Mon- 
tana Realty Co., 249 U. S. 12, 39 SCt 
231, 63 L. ed. 447 [aff 248 Fed. 609, 160 
CCA 509 (aff 283 Fed. 547)]. See 
also cases infra note 8. 

[a] In an action against a fed- 
eral corporation (1) the judgment of 
the circuit court of appeals was held 
to be reviewable by the supreme 
court. Texas, etce.,. R. .Co. v. Marcus, 
237 U. S. 215, 35 SCt 578, 59 L. ed. 
924; Texas, ete., R.i:€or-v. Hil. 237 
U. S. 208, 35 SCt 575, 59. d+ ed. 948; 
Union Pac. R. Co. v. Harris, 158 U. 
S. 326, 15 SCt 843, 39 L. ed. 1008. (2) 
But as to a fedéral railroad company, 
the subsequent act of Jan. 28, 1915 
(38 St. at L. 804 c 22 § 5), provides 
that “no court of the United States 
shall have jurisdiction of any action 
or suit by or against any railroad 
company upon the ground that said 
railroad company was incorporated 
under an Act of Congress.” See 
supra § 465. (3) This probably op- 
erates to make the decision of the 
eircuit court of appeals in such a 
case final upon an argument akin to 
that which the court adopted in con- 
struing a prohibition in another stat- 
ute in Ex p. Pennsylvania Co., 137 
W.tS 540), bd SCty L414 134 ih eds nace. 

[b] The averments of the com- 
plaint must show that there is a sub- 
stantial controversy respecting the 
constitution or laws of the United 
States in order that the judgment of 
the circuit court of appeals may be 
reviewed by appeal or writ of error. 
Delaware, ete, R. Co. v. Yurkonis, 
238 U.S. 439,35 SCt, 902, 59, L..ed. 
1397 [foll G. C. Merriam Co. v. Syndi- 
cate, Pub..,Co.4,,2381 U;.S.; 618, 352.86t 
708, 59 L. ed. 1148]; Roman Catholic 
Church v. Pennsylvania R. Co., 237 
Un 8.575; 85,SCt 729, 69, Liesed. L119. 

[c] Allegations not raising fed- 
eral questions.—(1) An allegation by 
a person claiming an interest in a 
mining claim by virtue of a purchase 
from an administrator under a de- 
cree of the probate court, that a 
subsequent decree of that court an- 
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classes of cases involving federal questions,’ notwith- 
standing the fact that there is also a diversity of 
But this rule is 
subject to the limitation that, where jurisdiction 
was originally invoked on the sole ground of di- 
verse citizenship, the finality of the judgment of 
the cireuit court of appeals is not affected by the 
fact that another ground of federal jurisdiction 
developed in the course of the proceedings,® and a 
similar limitation applies in cases of intervention, 
the status which governs being that existing when 
The claim of right un- 


citizenship between the parties.® 


the action was brought.?° 


nulling the prior decree was invalid 
for want of jurisdiction to render it 
at a subsequent term, for want of 
notice and for lack of evidence, does 
not amount to an assertion that he 
was deprived of his interest by the 
court without due process of law, 
which would support the jurisdic- 
tion of a federal circuit court ir- 
respective of diversity of citizenship, 
and therefore permit an appeal to the 
supreme court from a decree of the 
circuit court of appeals in the cause. 
Empire State-Idaho Min., etc., Co. v. 
Hanley, 198 U. S. 292, 25 SCt 691, 49 
L. ed. 1056 [dism app Sweeney v. 
Hanley, 126 Fed. 97, 61 CCA 158]. 
(2) A petition, in an action by trus- 
tee in bankruptcy on a bond given to 
yetain property within the jurisdic- 
tion, does not disclose as a ground 
of federal jurisdiction that the case 
arose under the laws of the United 
States so as to permit a writ of er- 
ror to review the judgment of the 
circuit court of appeals where the 
‘trustee relies solely on the owner- 
ship of the property by the bank- 
rupts. Lovell v. Newman, 227 U. S. 
412, 33 SCt 375, 57 L. ed. 577. 

{d] A constitutional question im- 
ported into the case by an amend- 
ment to the petition allowed by a 
federal circuit court after the cause 
had been taken to the circuit court 
of appeals, where the judgment of 
the trial court sustaining a demurrer 
to the answer had been reversed and 
the case remanded with directions 
for further proceedings in accord- 
ance with the opinion, will not sus- 
tain a direct writ of error from the 
federal supreme court to review the 
final judgment. Union Trust Co. v. 
Westhus, 228 U. S. 519, 38 SCt 593, 
57 L. ed, 947. 

[e] The mere assertion of title 
under a patent from the United 
States presents no question which, 
of itself, deprives the judgment of 
the circuit court of appeals, in a 
petitory action for real property, of 
that finality which exists if the juris- 
diction of the circuit court depends 
solely upon diversity of citizenship. 
Bonin v. Gulp Co., 198 U. S. 115, 25 
SCt 608, 49 L. ed. 970 [dism writ of 
error to judgment Gonsoulin v. Gulf 
Copeil6 Bed. 251; 53 CCA (317, 

[f] Abandonment of constitutional 
question.—In a suit to enforce judg- 
ment liens against land, claimants 
made a city a party, claiming that 
_ the land was being taken under pav- 

ing taxes without due process of law, 
in violation of the constitution. De- 
fendants denied that the taxes af- 
fected complainants’ rights. On a 
showing of the amount of taxes due, 
complainants’ tender of that amount 
was received, but afterward returned. 
On decree for complainants, defend- 
ants appealed to the circuit court of 
appeals, where the decree was af- 
firmed on being amended to allow the 
paving taxes by allowing the city 
the taxes tendered. Defendants hav- 
ing failed to prosecute their appeal 
from this judgment, it was dismissed 
by the supreme court. It was held 
that the constitutional question was 
abandoned, making final the circuit 
court of appeal’s judgment on a sec- 
ond appeal. Huff v. Bidwell, 180 Fed. 


FEDERAL COURTS 


der the federal 


character,!? or 


court.!® 


374, 103 CCA 520. 

7. See infra § 205. 

8. Benedict v. New York, 250 U. 
S. 321, 394SCt'476; 63 lnveds 1005 [aft 
247 Fed. 758, 159 CCA 616 (aff. 235 
Fed. 258)]; Harriman Nat. Bank v. 
Seldomridge, 249-U. S. 1, 39 SCt 244, 
63 L. ed. 443 [rev 240 Bed. 111, 153 
CCA 147]; Hichel v. U. S. Fidelity, 
ete.,” Co., 245- Ua SL02. 38 {Set (47; 
62° ted “L771 Pate eel sied i350, oe 
CCA 2387]; Chaloner v. Sherman, 242 
U. Si 455, 37 SCt13 6.60 wh. edee427; 
Christianson vy, King County, 239 U. 
S. 356, 36 SCt 114, 60 L. ed. 327 [aff 
203 Fed. 894, 122 CCA 188]; Texas, 
ete, R. Co. vy. Bigger! 239 Us. Si 330, 
36 ISCty LAT e0) en wedaro 10) a fate mote: 
MEd F990 USS CCAS 16 olen come, 
Merriam Co. v. Syndicate Pub. Co., 
231, Us Sole Gots Ch MU sMs DOM “ed: 
1148 [dism app 207 Fed, 515, 125 
CCA 177]; Denver v. New York Trust 
Co. 229 9Us Sa 128,38) Seb 6bT., bu Ha. 
ed. 1101; Lovell v. Newman, 227 U.S. 
412, 33 SCt 375, 57 L. ed. 577; Mis- 
souri, etc., R. Co. v. Wulf, 226 U. S. 
570, 338 SCt 135, 57 L. ed. 355; Shul- 


Commn. v. Worthington, 225 U. S. 
101, 32 SCt 653, 56 L. ed. 1004 [aff 
187 Fed. 965, 110: CCA 85]; Louis- 
ville, etc., R. Co. v. F. W. Cook Brew- 
ing Co., 223 U. S. 70, 32’) SCt 189, 56 
L. ed. 355 [aff 172 Fed. 117, 96 CCA 
322, 40 LRANS 798]; Standard Paint 
Co. v. Trinidad Asphalt Mfg. Co., 220 
U. S. 446, 31 SCt 456, 55 L. ed. 536; 
Machadden vii iW. 9S: 2ho" Ue Ss 288. 
29 SCt 490, 53 L. ed. 801; Henning- 
sen v. U. S. Fidelity, etc., Co., 208 
U. S. 404, 28 SCt 389, 52 L. ed. 547; 
Mississippi R. Commn. v. Illinois 
Gent, RCo, 208) U.S esd, 2 Seung 
51 L. ed. 209; Warner v. Searle, etc., 
Co., 191 U. S. 195, 24,SCt 79, 48 L. ed. 
145 [aff 112 Fed. 674, 50 CCA 321]; 
Northern Pac. R. Co. v. Soderberg, 
188 U.S. 526, 23 SCt 365, 47. L. ed. 575 
[aff 104 Fed. 425, 48 CCA 620]; How- 
ard v. U. S., 184 U. S. 676, 22 SCt 543, 
46 L. ed, 754 [aff 102 Fed. 77, 42 CCA 
1691; eiorida “Cent, "ete t Ris Co. ty. 
Bell, 176 U. S. 321,20 SCt 399, 44 1. 
ed. 486 [rev 87 Fed. 369; 31 CCA 9]; 
Auten v. U. S. National Bank, 174 
U. S. 125, 19 SCt 628, 43 L. ed. 920. 

[a] Judgment of federal court.— 
Allegations in the bill and in a peti- 
tion in intervention, asserting a lien 
under a judgment of a federal court 
and title under a decree of such 
court, raised federal questions, con- 
ferring jurisdiction on the federal 
Supreme court on appeal from a de- 
cree of a circuit court of appeals in 
the suit. Kansas City Southern R. 
Co. v. Guardian Trust Co., 240 U. §. 
166, 36 SCt 334, 60 L. ed. 579 [aff 
Guardian Trust Co. v. Cambria Steel 
Co., 201 Fed. 811, 120 CCA 121, and 
aff 210 Fed. 696, 127 CCA 184]. 

[b] The averments of the com- 
plaint govern in determining 
whether jurisdiction depends on di- 
verse citizenship alone or there are 
other grounds of federal jurisdiction. 
Shulthis v. McDougal, 225 U. S. 561, 
82 SCt 704, 56 L. ed. 1205, 

[c] Where other grounds of fed- 
eral jurisdiction are awverred such 
averment cannot be recanted for the 
purpose of depriving the supreme 


Character of judgment or decree. 
warrant a review by the supreme court, the judg- 
ment or decree must be of such a final charactcr as 
to be the subject of appeal or writ of error under 


court of appellate jurisdiction. Butte, - 


\ 
[§ 204 


constitution or a federal statute 


must be substantial and meritorious,!! and the mere 
assertion of such a claim is not sufficient to war- 
rant a review by the supreme court by appeal or 
writ of error where the claim is of a frivolous 


the right claimed has been 


denied by former adjudications of the supreme 


In order to 


etc., Copper Co. v. Clark-Montana 
Realty Co,, 249 Ul S. 125 89" S@e@ zal) 
63 L. ed. 447 [aff 248 Fed. 609, 160 
CCA 509 (aff 233 Fed. 547)]. 

9. Chicago’ ™ Junction “RY iConmsava 
King, 222 U, S. 222, 32 SCt 79, 56 L. 
ed. 173 [aff 169 Fed. 372, 94 CCGA 
652]; Bagley v. General Fire Ex- 
tinguisher Co., 212 U. S. 477, 29 Sct 
341, 53 L. ed. 605; Ayres v. Polsdor- 
fer, 187U.'S! 58h" 23 3SCtnoeaea 7 se 
ed. 314 [dism writ of error 105 Fed. 
737, 45 CCA 24]; Pope v. Louisville, 
etc., R. Co; 173 Un'S. 578, T9SCE 500; 
43 L. ed. 814 [dism app 80 Fed. 745, 
26 CCA 131]) Third” Sty eter Ru Go. 
v. Lewis, 1738 U. S. 457, 19 SCt 451, 
43 L.-ed. 766 [dism app 79 Fed. 196, 
24 CCA 482]; Ex p. Jones, 164 U. S. 
691, 17 'SCt 222) 415i "eds G0n, 

10. Shulthis v. McDougal, 225 U. 
S. 561, 32 SCt 704, 56 L. ed. 1205; 
St. Louis, etce., R. Co. v. Wabash R. 
Coy, 217 U. SY 247, 909 SCts slomes4 
L. ed. 752; Gregory v. Van Ee, 160 
U. S. 6438, 16 SCt 431, 40 L. ed. 566; 
Rouse v. Letcher, 156 U. S. 47, 15 
SCt 266, 39 BL: ed: 341: 

11. G. & C. Merriam Co. v. Syndi- 
cate Pub, Co., 237 °U. S. 618, 35 °SCt 
708,59 L. ed. 1148 [dism app 207 Fed. 
515, 125 CCA 177]; O’Callaghan v. 
O’Brien, 199 U.S. -89) 25—sct i727 
50 L. ed. 101 [aff 125 Fed. 657, 60 
CCA 347 (rev 116 Fed. 934)]; New- 
buryport Water Co. v. Newburyport, 
193 U. S. 561, 24 SCt 5538, 48 L. ed. 
795; Equitable L. ‘Assur. Soe. v. 
Brown, 187 U. S. 308, 23 SCt 123, 47 
L. ed. 190. 

[a] Wague reference to the fed- 
eral constitution in a bill seeking re- 
dress for injury from the operation 
of a railway on a highway are in- 
sufficient to show that the jurisdic- 
tion of the federal circuit court of 
appeals was invoked on ground other 
than diversity of citizenship so as 
to permit an appeal to the federal 
Supreme court. Roman Catholic 
Church v. Pennsylvania R. Cos 23% 
U. S. 575, 85 SCt 729, 59 L. ed. 1119 
Sone app 207 Fed. 897, 125 CCA 


[b] Engagement in interstate 
commerce.—Allegations, in an action 
by an employee of a railway com- 
pany to recover for injuries while 
mining coal, that the coal was in- 
tended for use by the railroad for 
interstate commerce do not bring the 
case within the Federal Employers’ 


Liability Act of April 22, 1908, so. 


as to deprive the judgment of the 
court of appeals of finality when ju- 
risdiction is based on diverse citi- 
zenship alone. Delaware, ete, R. 
Co. v. Yurkonis, 288 U. S. 489, 35 
SCt 902, 59 L. ed. 1897 [dism app 220 
Hed? 429, 137 -CGAI23 Ie 


12. _ G. & C. Merriam Co. v. Syndi-' 


cate Pub. Co., 237.U. S. 618, 35 SCt 

708, 59 L. ed. 1148 [dism app 207 Fed. 

515, 125) COANL77 1: ; 
13. _G. & C. Merriam Co. v. Syndi- 


cate Pub, Co., 237 U. S. 618, 35 Sct 


708, 59 L. ed. 1148 [dism app 207 Fed. 
515,125 (CCA L777! 

[a] Where the applicability of a 
previous decision is denied, it can- 
not be urged as removing from con- 
sideration the federal question in- 


volved. Ontario Land Co. v. Wilfong, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a a 


§§ 204-205] 


the general rules governing such review." 
_Where a suit is dependent and ancillary, juris- 
diction to entertain it is referable to that invoked 
and existing in the action out of which it arose, and 
if an appeal would lie in such action an appeal will 


also lie in the ancillary suit. 


Where the circuit court of appeals erroneously 


takes jurisdiction and decides an 


a case which is directly reviewable by the supreme 
court,*® the latter court has jurisdiction to review 
the judgment of the circuit court of appeals to the 
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appeal,17 


appeal to it in 


United States 2? 
also in all eases 


extent of reversing it with directions to dismiss the 


zag U. S. 5438, 32 SCt 328, 56 L. ed. 

14. Spiller v. Atchison, etc. R. 
Co:, 253 U: S. 117, 40 SCt 466, 64 L. 
ed. 810 [rev 246 Fed. 1, 158 CCA 
We sUnion. Pac. . Ri*sCo, Sva0 Weld 
County, 247 U. S. 282, 38 SCt 510, 62 
L. ed. 1110 [rev 222 Fed. 651, 138 
CCA 175 (den reh 217 Fed. \540, 133 
CCA 4392) 4)3 UL" SiN. 232. U. 
S. 463, 34 SCt 392, . ed. 686 
[dism app 203 Fed. 620, 122 CCA 16]; 
U. S. Fidelity, ete., Co. v. Bray, 225 
U. S. 205, 32 SCt 620, 56 Lh. ed, 1055 
[aff 170 Fed. 689, 96 CCA 9]; German 
Nat. Bank v. Speckert, 181 U. S. 405, 
21 SCt 688, 45 L. ed. 926 [dism app 
9& Fed. 151, 38 CCA 682]; Kirwan 
v. Murphy, 170 U. S. 205, 18 SCt 592, 
42 L. ed. 1009; McLeod v. Graven, 79 
Fed. 84, 24 CCA 449. 

[a] Interlocutory injunction.—No 
appeal lies to the supreme court 
from a decree of the circuit court 
of appeals affirming an interlocutory 
order of the circuit court granting a 
temporary injunction. Kirwan v. 
Murphy, 170 U. S. 205, 18 SCt 592, 
42 L. ed. 1009 [dism app 83 Fed. 275, 
28 CCA 348]. 

Right of review as dependent on 


nature and scope of decision see Ap- 
peal and Error §§ 129-463. i 
15. Eichel v. U. S. Fidelity, etc., 


Co., 245 U. S. 102, 38 SCt 47, 62 L. 
ed. 177. 

16. Questions directly reviewable 
by supreme court see infra §§ 215, 
263. 

17. New York v. New York Cons. 
Gas Co., 253 U. S. 219, 40 SCt 511, 
64 L. ed. 870. 

1s. Jud. Code 128, as amended 
by Act of Jan. 28, 1915 (38 St. fasts dais 
803 c 22 § 2) (the amendment con- 
sisting only in the addition of the 
words “and the United States Dis- 
trict Court for Porto Rico,’ and the 
words ‘‘under the trade mark laws’’). 

19. Jud. Code § 239 provides’ for 
certification of questions to the su- 
‘preme court by circuit courts of ap- 
peals. See supra 8 2038. f 

20. Jud. Code § 240 makes provi- 
sion for review by writ of certiorari. 
See infra § 206. 

21. Jud. Code § 128. 4 

[a] Whe jurisdiction referred to is 
the jurisdiction of the trial court as 
originally invoked. Huguley Mfg. 
Co. v. Galeton Cotton Mills, 184 U. 
S. 290, 22 SCt 452, 46 L. ed. 546. 

22. Jud. Code § 128. : 

[a]. Foreign state not an alien.— 
The judgment of the court 1s not 
final under this section where the 
jurisdiction is invoked on the 
ground that the controversy 1s be- 
tween the citizens of a state and a 
foreign state. Republic v. Cauca ‘Co;, 
TH. S. 524) 23. SCt 704, 47 Lied. 
1159. 

Certiorari in this class of cases 
see infra § 207. 

23. Jud. Code § 128; Southern Pae. 
Co. v. Stewart, 245 U. S. 359, 
38 SCt 130, 62 L. ed. 345 [dism writ 
of error 233 Fed. 956, 147 CCA 630]; 
Hagle Glass, ete. Co. v. Rowe, 245 
U. S. 275, 38 SCt 81, 62 L. ed. 286; 
Norton v. Whiteside, 239 U. S. 144, 
' 96 SCt 97, 60 L. ed. 186 [dism app 
205 Fed. 5, 123 CCA 313, 45 LRANS 
112]; Delaware, etc, R. Cov Yur- 
konis, 238 U. S. 439, 35 SCt 902, 59 L. 
ed. 1397; Roman Catholic Church v. 


Pennsylvania R. Co., 237 U. S. 575, 
8dn SCt 729; 590 Licediwi11g; -Douis= 
i R. Co. v. Western Union 
Cowl 2372. Ue /S.-<800; 135) SCUL5I8; 
59 L. ed. 9€5 [dism app 203 Fed. 1022, 
121 CCA 664]; McCormick v. Okla- 
homa City, 236 U. S. 657, 35 SCt 455, 
59 L. ed. 771 [dism app 203 Fed. 921, 
122 CCA 215]; Hull v. Burr, 234 U. 
She UE 84 SCtH892).558! Eiesedgnlbat; 
Omaha BPlectric Light, ete, Co. v. 
Omaha, 230) U.S; -123,° 33 ©SCt..974; 
57 lL. ed. 1419 [dism app 179 Fed. 
455, 102 CCA 601]; Boise Artesian 
Hot, etc. Water Co. v. Boise, 230 
TS. ).98,1838 (SCt1008,. 57 tLe led.) 1409 
[dism app 186 Fed. 705, 108 CCA 
523]; Denver v. New York Trust Co., 
2998 Ul S. 21 28he38 SCt 657.) bia ed: 
1101 [rev 187 Fed. 890, 110 CCA 24]; 
Lovell v. Newman, 227 U. S. 412, 33 
SCt 875, 57 L. ed. 577; Shulthis v. 
McDougal, 225 U. S. 561, 32 SCt 704, 
56 L. ed. 1205; Standard Paint Co. v. 
Trinidad Asphalt Mfg. Co., 220 U.S. 
446, 31 SCt 456, 55 L. ed. 5386; Weir 
vy. Rountree, 216 U. S. 607, 30 SCt 
418, 54 L. ed. 635; Bagley v. Gen- 
eral Fire Extinguisher Co., 212 U. 
So 477,- 29 (SCt 7341, 53. ed. 605; 
Wyman vy. Wallace, 201 U.S. 230, 26 
SCt 495, 50 L. ed. 738; Cochran v. 
Montgomery County, 199 U. S. 260, 
26 SCt 58, 50 L. ed. 182, 4 AnnCas 
451 [rev 128 Fed. 1019, 62 CCA 680]; 
Empire State-Idaho Min., ete. Co. 
v. Hanley, 198 U. S. 292, 25 SCt 691, 
49 L. ed. 1056; Stevenson y. Fain, 195 
We S16 5,4 25> SCt 65) 49 I. eds42 
[dism app 116 Fed. 147, 53 CCA 467]; 
Bankers’ Mut. Casualtys Co, v. Minne- 
Apolisy .etes. Rel Con ad 025) Uses: SiMe 
24 SCt 325, 48 L. ed. 484 [dism writ 
of error 117 Fed. 434, 54 CCA 608, 
65 LRA 397]; Spencer v. Duplan Silk 
Co. 191 SUIS. 1526,' 24.0SCt, 174, 48 
L. ed. 287 [dism writ of error 115 
Fed. 689, 53 CCA 321]; Arbuckle v. 
Blackburn, 191 U. S. 405, 24 SCt 148, 
48 L. ed. 239 [dism app 113 Fed. 616, 
51 CCA 122, 65 LRA 864]; Conti- 
nental Nat. Bank v. Buford, 191 U. S. 
119, 24 SCt 54, 48 L. ed. 119 [dism 
writ of error 114 Fed. 290, 53 CCA 
14]; Ayres v. Polsdorfer, 187 U. S. 
585, 23 SCt 196, 47 L. ed. 314 [dism 
writ of error 105 Fed. 737, 45 CCA 
24]; Cary Mfg. Co. v. Acme Flexible 
Clasp Co., 187 U. S. 427, 23 SCt 211, 
47 Ll. ed, 244 [dism writ of error 108 
Bedi 878.2 48! CCAL! 118155 Pope sv. 
Louisville, etc., R. Co., 173 U. S. 578, 
19 SCt 500, 43 L. ed. 814 [dism app 
80 Fed. 745, 26 CCA 131]; Benjamin 
v. New Orleans, 169 U. S. 161, 18 SCt 
298, 42 L. ed. 700 [dism app 74 Fed. 
417, 20 SCt 591]; Rouse v. Hornsby, 
161 U. S. 588, 16 SCt 610, 40 L. ed. 
817; Carey v. Houston, etc. R. Cox 
Gi cSt 115) 16.SCt 53%, <40) Li) ed: 
638; Borgmeyer v. Idler, 59 NUS: 
408, 16 SCt 34, 40 L. ed. 199; Union 
Pac. R. Co. v. Harris, 158 U. S. 326, 
15 SCt 843, 39 L. ed. 1008. 

fa] In determining whether a de- 
cision is final on this ground, inquiry 
is limited to the face of the record 
in the trial court at the institution 
of the suit. Colorado Cent. Cons. 
Min. Co. v. Turck, 150 U. S. 138, 14 
SCt 35, 37 L. ed. 1080. 

[b] Jurisdiction is not dependent 
on diverse citizenship alone where 
(1) a United States marshal was 
joined as defendant in an action 
against an attaching creditor of an 


[25C.J.] 869 


[§ 205] (b) When Denied. The Judicial Code 1* 
declares that, ‘‘except as provided in sections two 
hundred and thirty-nine?® and two hundred and 
forty’’ °° of the Judicial Code, ‘‘the judgments and 
decrees of the cireuit court of appeals shall be 
final in all cases in which the jurisdiction?! is 
dependent entirely upon the opposite parties to the 
suit or controversy being aliens and citizens of the 


or citizens of different States;?° 
arising under 74 the patent laws,?® 


insolvent residing in another state 
for the wrongful seizure of the in- 
solvent’s assets. Sonnentheil  v. 
Christian Moerlein Brewing Co., 172 
U.S: 404.19 SCt 233,43. eds 492 
[aff 75 Fed. 350, 21 COA. 390]. (2) 
Nor will a judgment of the circuit 
court of appeals be held final on such 
ground where it is claimed, and both 
courts dealt with the controversy on 
the assumption, that it turned on a 
construction of the laws of the 
United States. Florida Cent., etc., 
R..Co,-v. Bell 176 U. Si 3202205 SCt 
399, 44 L. ed. 486 [rev 87 Fed. 369, 
sd CCA OF 

[c] A case®*removed from a state 
court to a federal court stands on 
the same ground in this respect as 
though it had been originally brought 
in the federal court. Cochrane wea: 
Montgomery County, 199 U. S. 260, 
26 SCt 58, 50 L. ed. 182, 4 AnnCas 
451 [rev 128 Fed. 1019, 62 CCA 680]; 
Spencer v. Duplan Silk Co., 191 U. S. 
526, 24 SCt 174, 48 L. ed. 287 [dism 
writ of error 115 Fed. 689, 53 CCA 
321]; Weber v. Grand Lodge F. & A. 
M., 171 Fed. 839, 96 CCA 410 [den 
writ of error and supersedeas 169 
Fed. 522, 95 CCA 20]. 

[d] Constitutional grounds added 
by supplemental bill. Jurisdiction of 
the circuit court of appeals is not 
tinal because original jurisdiction of 
the district court depended only on 
diverse citizenship, where by a sup- 
plemental bill there were added con- 
stitutional grounds which might have 
been in the original bill. Vicksburg 
v. Henson, 231 U. S. 259, 34 SCt 95, 
58 I. ed. 209 [rev 2038 Fed. 1023, 121 
CCA 664]. 

{e] Spanish land grant.—A bill to 
quiet title to land commencing in a 
grant from Spain, depending on a 
treaty with Spain and the laws of the 
United States, does not depend 
wholly on citizenship or alienage of 
the parties, so as to make the decree 
of the circuit court of appeals final. 
Wilson Cypress Co. v. Del Pozoy 
Marcos, 236 U. S. 635, 35 SCt 446, 59 
raahe 758 [rev 202 Fed. 742, 121 CCA 
578]. 

Certiorari in this class of cases see 
infra § 207. 

24. Jud. Code § 128. 

[a] An incidental and collateral 
action may be a case “arising under” 
one of the classes of cases specified 
as final in the circuit court of appeals 
and therefore itself final. See Hunt 
WW Ss 66s S424; ir SCteo0o teat 
Peis 1063 (as cited infra note 29 
[ , 

25.) Jude. 1 Codex (Sor 128. Ua Sina 
American Bell Tel. Co., 159 U. S. 548, 
553, 16 SCt 69, 40 L. ed. 255. 

“Actions at law for infringements, 
and suits in equity for infringement, 
for interference and to obtain pat- 
ents, are suits which clearly arise 
under the patent laws, being brought 
for the purpose of vindicating rights 
created by those laws, and coming 
strictly within the avowed purpose 
of the act, to relieve this court of 
that burden of litigation which op- 
erated to impede the disposition of © 
cases of peculiar gravity and gen- 
eral importance. We are of opinion 
that it is reasonable to assume that 
the attention of Congress was di- 
rected to this class of cases, and 
that the language was used as appli- 


~ 
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under the trade-mark laws,?° under the copyright 
laws,27 under the revenue laws,*% and under the 
criminal laws,?® and in admiralty 
other statute *! provides that judgments and de- 
erees of the circuit courts of appeals shall be final, 
save for review by certiorari,®* ‘‘in all proceedings 
and causes arising under’’** the Bankruptey Act 


cable only to them; and that there 
is nothing in the objects sought to 
be attained and the mischiefs sought 
to be remedied by the act which 
furnishes foundation for the belief 


‘that Congress manifestly intended to 


place a limitation on the appellate 
jurisdiction of this court in a case 
such as this.” U.S. v. American Bell 
Tel. Co., supra. 

[a] A suit by the Wnited States 
to cancel a patent for invention is 
not one “arising under the patent 
laws” and a decree of the circuit 
court of appeals therein is appeal- 
able. . S. v. American Bell Tel. 
Co., 159 U. S. 548, 16 SCt 69, 40 L. ed. 
255. ‘ é 

Certicrari in this class of cases see 
infra § 207. 

26. Jud. Code § 128, as amended 
by Act of Jan.:28, 1915 (38-St. at L. 
303. ¢ 22 § 2); United Drug Co. v. 
Theodore Rectanus Co., 248 U. S. 
90, 39 SCt 48, 63 L. ed. 141 [aff 226 
Fed. 545 (rev 206 Fed. 570)]. 

{a] Prior to the amendment above 
cited (1) a decision of the circuit 
court of appeals in a case arising un- 
der the trade-mark laws was also 
final in that court, and reviewable 
only on certiorari, by force of the 
provision in the act of Febr. 20, 
1905 (33 St. at L. 728 ¢ 1592 § 18). 
Street v. Atlas Mfg. Co., 231 U. S. 
348, 34 SCt 78, 58 L.sed. 262; Hutch- 
inson' v. Loewy, 217 U. S. 457, 30 
SCt 618, 54 L. ed. 888. (2) Prior to 
the act of 1905, above cited, deci- 
sions of the circuit court of appeals 
in cases arising under the trade- 
mark laws were not final. Street 
v. Atlas Mfg. Co., 231 U. S. 348, 34 
SCt 73, 58 L. ed. 262; Warner v. 
Searle; e€te:,(Co., 191 US. 195, 24 
SCt 79, 48 L, ed. 145. (3) But neither 
under the act of 1905, above cited, 
nor under the law prior thereto, was 
the decision of the circuit court of 
appeals reviewable where by reason 
of the unsubstantial nature of the 
claim under the trade-mark laws, the 
original jurisdiction of the federal 
court depended solely on diverse citi- 
zenship. & C. Merriam Co. v. 
Syndicate Pub. Co., 287 U.S. 618, 
35 SCt 708, 59 L. ed. 1148 [dism app 
20TRed. 51555125 -CCA 177]. 

Certiorari in this class of cases see 
infra § 207. 

27. Jud. Code § 128. 

[a] Prior to the enactment of the 
Judicial Code (1) cases arising under 
the copyright laws were not final 
in the circuit court of appeals. Press 
Pub. Co. v. Monroe, 164 U. S. 105, 17 
SCt 40, 41 L. ed. 367. (2) But where 
an action between citizens of differ- 
ent states to recover damages for 
infringement of a copyright was 
maintained wholly upon the right 
given by the common law and no 
right was claimed under the copy- 
right laws, a judgment of the circuit 
court of appeals was final by reason 
of the jurisdiction of the trial court 
depending solely on diversity of citi- 
zenship of the parties. Press Pub. 
Co. v. Monroe, 164 U. S. 105, 17 Sct 
40, 41 L. ed. 367 [dism writ of error 
73 Fed. 196, 19 CCA 429, 51 LRA 353]. 

Certiorari in this class of cases) see 


infra § 207. 
28. Jud. Cod. § 128; Anglo-Cali- 
forniany Bank vi Ui S.,°175 -W.S.) 37, 


20 SCt 19, 44 L. ed. 64. 

[a] A suit to review a decision of 
the board of general appraisers, prior 
to creation of the court of customs 
appeals, in the matter of the classi- 


fication of imported articles was held | Fed. 
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cases.?73° An- 


to be one arising under the revenue 
laws. Anglo-Californian Bank v.: U. 
Sy 175, U. S: 37, 20 SCt 19, 44 (ed. 
6 


4, 
[b] The post-office laws are reve- 


nue laws. Warner v. Fowler, 29 F. 
Cas. No: 17;5182,-4 7 Blatehnt oll: 
[ec] Where constitutionality of 


statute involved.—A suit to recover 
the amount of a tax exacted under 
the "War Revenue Act of June 13, 
1898 (30 St. at L. 448, 464 ec 448) and 
paid under protest, in which not only 
is the construction of that statute 
involved, but -the rights of the 
parties depend on the plaintiff’s own 
showing upon the constitutionality of 
such statute and the construction or 
application of the federal constitu- 
tion, is not one arising under the 
revenue laws within the meaning of 
the act of March 38, 1891 (26 St. at 
L. 826 ec 517 § 6), which makes the 
judgment of the circuit court of ap- 
peals in such cases final; and such 
judgment may, therefore, be brought 
to the federal supreme court for re- 
view as of right. Spreckels Sugar- 
Refining Co. v. McClain, 192 U. S. 
397, 24 SCt 376, 48 L. ed. 496 [rev 
113 Fed. 244, 51 CCA»201]. 

Certiorari in this class of»cases see 
infra § 207 


29. Jud. Code § 128; MacFadden v, 
U. S., 213 7°. S. 288,7295SCt 490, 53 
L. ed. 801; Cary Mfg. Co. v. Acme 


Flexible Clasp Co.,-187 U. S. 427, 28 
SCt 211, 47 L. ed. 244; Hunt v. U. S., 
DR S. 424, 17 SCt 609, 41 L. ed. 
1063. 

[a] Where constitutional rights 
involved..-A. judgment of a circuit 
court of appeals in a case of which 
the district court had jurisdiction 
solely because arising under the 
criminal laws is not reviewable in 
the federal supreme court, although 
constitutional rights were invoked by 
the accused, and the case might 
therefore have been brought directly 
from the district court to the su- 
preme court. MacKFadden v. U. S., 
213 U. S. 288, 29 SCt 490, 53 L. ed. 
801 [foll Cary Mfg. Co. v. Acme 
Flexible Clasp Co., 187. U. S. 427, 23 
SCt 211, 47 Lied. 244 and dist 
‘Spreckels Sugar-Refining Co. v. Mc- 
Clain, 192° U. S.' 397,24 SCt 876, 48 
L. ed. 496]. 

[b] “A writ of scire facias upon 
@ recognizance to answer a charge 
of crime, even if it be, technically 
considered, a civil action, and only 
incidental and collateral to the crimi- 
nal prosecution, is certainly a case 
arising under the criminal laws; for 
it is a suit to enforce the penalty of 
a recognizance taken to secure the 
appearance of the principal to an- 
swer the charge and to abide any 
sentence against him.” Hunt v. U. 
S., 166 U. S. 424, 426, 17 SCt 609, 41 
L. ed. 1063 [dism writ of error to 
review decision of Cir. Ct. of App. 
in such a case, and foll U. S. v. Mec- 
Glashan, 170 U. S. 708, 18 SCt 948, 
42 L. ed. 1218 (dism writ of error 
71 Fed. 434, 18 CCA 172)]. 

__ le] A proceeding in habeas corpus 
1s a Civil and not a criminal, proceed- 
ing, although the petition seeks dis- 
charge from detention in a criminal 
proceeding, Wisher v. Baker, 203 U. 
S174) 27) SCt dsb: Si Tit eds 142, 7 
AnnCas 10138, 

_ Certiorari in this class of cases see 
infra § 207. 

30. Jud. Code § 128; 
ete., Co. v. Balfour, 179 
SCt? 28) 4521. fede ag2 
295, 83 CCA 57] 


Oregon R., 
WSS 555 2 
[dism app 90 
(proceedings 


ie aaly 


~ ' 
[§ 205 


of 1898, and ‘‘in all controversies arising in such 
proceedings and causes;’’ ** the federal Employers’ 
Liability Act of 1908;°° the Hours of Service Act ;3¢ 
the Safety Appliance Act;°7 and ‘‘in all causes 
arising under any amendment or supplement to any 
one of the aforementioned Acts which has been 
heretofore or may hereafter be enacted.’’ #8 A judg- 


under the act of congress to limit 
the liability of shipowners and the 
rules of the supreme court in that 
regard are of this character). 

Certiorari in this class of cases see’ 
infra § 207. . 

31. Act Sept. 6, 1916 (39 St. at L. 
727 c 448 § 8). 

32. Review by certiorari see infra 
§$ 206-208. 

33. Act Sept. 6,°1916 (39 St. at L. 
727 c 448 § 8). ; 

“Arising under’? see supra note 24. 

34 Act Sept. 6,.1916 (39 St. at L. 
727 c 448 § 3), amending Act Jan, 28, 
1915 (38 St. at L. 804 ¢ 22 § 4); Cen- 
tral Trust =Co.-v. Lueders, /239.cUy St 
11, 36 SCt 1, 60 L. ed. 119 [dism app 
221 Fed. 829, 187 CCA 387]. 

[a] Formerly (1) decisions of the 
circuit court of appeals in bank- 
ruptcy cases were reviewable by the 
Supreme court on appeal or writ of 
error if within §§ 24a or 25b of the 
Bankruptcy Act. Illinois Cent. Trust 
Co. v. Chicago Auditorium Assoc., 240 
U. S. 581, 36 SCt 412, 60 L. ed. 811, 
LRAI1917B 580 [aff 216 Fed. 308, 132 
CCA 452]. See Bankruptcy §§ 759, 
778, 779. (2) Decisions of the cir- 
cuit court of appeals on petitions for 
revision were reviewable by the su- 
preme court only on: certiorari. See 
Bankruptcy § 758. (3) Authority to 
1ssue writs of certiorari as in other 
cases was given by Bankruptcy Act 
§ 25d reénacted in Jud. Code § 252. 

_ Certiorari in this class of cases see 
infra § 207. 

35. Act Sept. 6, 1916 (39 St. at L. 
727 c 448. § 8), 

[a] Employers’ Liability Act of 
1908 and amendments thereto.—Act 
April 22, 1908 (35 St. at L. 65 ¢ 149); 
Act: April 5; 1910 (36 St. at:L. 291 
@1143) 3,1). 

_lb] Prior to the act of 1916, above 
cited, a decision of the cireuit court 
of appeals in a case based on the 
federal Employers’ Liability Act was 
reviewable on writ of error as in- 
volving a federal question. Chicago, 


ete., R. Co. v. Brown, 229 U. S.h3iG 
33 SCt 840, 57 L. ed. 1204; Missouri, 
etce., R. Co. v. Wulf, 226 U.S. 570, 


33 SCt 135, 57 Lied. 355 
919, 113 CCA 665] nes 
Certiorari in 
infra § 207. 
86. Act Sept. 6, 191 ; 
zy ; fans Fy 6.139: St; atid. 
a Hours of Service Act is Act 
March 4 LI0T (84 She at slo wats 
c 2939), amended or supplemented by 
Act May 4, A916. 589+ St.. ate "Le et 
¢ 109); and Higeht-Hour Day Act Sept. 
325 1916 ed ate L. 721 ¢ 486). 
4 (e ept. 6, 191 4 5 
v2 ‘ ee 6 (389 St. at I 
a The Safety Appliance Act is 
Act March 2, 1893 (27 St. 
e 196), amended beg ORES a 
Act March 2, 1903 
ec 976); Act April 14, 1910 (36 St. at 
Act Laas co ee (is 
; Ae ril 14, 
1910 (86 St. at L. 298 e 160); Act 
e 103) Reset ae T15"¢ vst at 
‘ are i 
L. 1192 e 169), OS ee 
[b] Prior to 


this class of cases see 


ol this enactment a de- 
cision of the circuit court of ap- 
peals in a case arising- under the 
Safety Appliance Act was reviewable 
as involving a federal question. Chi- 
cago Junction R. Co. vy. King, 222 U. 
ee 32 ee 19; 56%). ed, 173. 
lertiorari this class: t } 
ingee 8,207, Ss of cases) se: 
38. Act Sept. 6, 1916 (39 
727 © 448 § 3), Sieh. 


For later cases, developments and changes 


i 


. : SOM OR CoN DA, hla = Ts cheat mer eee 
in the law see cumulative Annotations, same title, page and note number. 


——— 


a: ee 


“§§ 205-206] 


ment or decree of the cireuit eourt of appeals is 
also final where the matter in controversy does not 
exceed one thousand dollars, besides costs.®® 
the judgments of the cireuit courts of appeals are~- 
thus made final, they are not reviewable by the 


supreme court on appeal or writ of 


they are subject to. review by certiorari.‘ 

Decisions in cases from the district court of 
Alaska are final and not reviewable by the supreme 
court on appeal or writ of error, even though con- 
stitutional questions are involved.*? 

Decisions in cases from the supreme court of Ha- 
waii or of Porto Rico where there was no federal 
question and no diversity of citizenship are not 


Jud. Code § 241; San Pedro, 
SLerapie COn We Wai ma eel. Wie ao UkG 
88 SCt 498, 62 L. ed. 1129; Whitney 
-v. Dick, 202 U. S. 132, 26 SCt 584, 50 
L. ed. 963. 

[al Im habeas corpus cases, as 
there is no amount in controversy, 
an appeal is unauthorized. Whitney 
v. Dick,\202 U. S. 132, 26 SCt 584, 
50 lL. ed. 963; Mackenzie v. Pease, 
146 Fed. 748, 77 CCA 233. 

Certiorari in this class of cases see 
infra § 207. 

40. Cary Mfg. Co. v. Acme Flex- 
ible Clasp Co., 187 U. S. 427, 23 SCt 
211, 47 L. ed. 244 [dism writ of 
error 108 Fed. 873, 48 CCA 118]. 

[a] This is true, although the 
suit involves constitutional rights 
and might therefore have been 
brought directly to the supreme 
court from the trial court, Cary Mfg. 
Co. v. Acme Flexible Clasp Co., 187 
Gh Sh) 427 23° SCl 2117-47) lived. 1244 
[dism writ of error 108 Fed. 873, 48 


COA 11815 

41. See infra § 206. 

42. Alaska Pac. Fisheries v. 
Alaska, 249 U. S. 58, 39 SCt 208, 63 
L. ed. 474 [foll Alaska Salmon Co. 


vy. Alaska, 249 U. S. 62, 39 SCt 210, 
63 L. ed. 478] (pointing out that the 
supreme court has power to review 
the judgment of the circuit court of 
appeals by writ of certiorari). 

43. Inter-Island Steam Nav. Co. v. 
Ward, 242 U. S. 1, 37 SCt 1, 61 L. ed. 
113 (a case which was in the circuit 
court of appeals on writ of error to 
the supreme court of Hawaii; but the 
ruling of the supreme court equally 
applies to a case in the circuit court 
of appeals from the supreme court 
of Porto Rico, for the part of Jud. 
Code § 246 as amended by the act 
of Jan. 28, 1915 [38 St. at L. 804 c 22 
§ 2] and the added separate sen- 
tence therein, upon which the ruling 
of the supreme court was based, em- 
brace cases alike from the supreme 
court of Hawaii and the supreme 
court of Porto Rico). 

Appeal to circuit court of appeals 
see infra § 327. 

44, Jud. Code § 240. 

fa] Where the circuit court of 
appeals has no jurisdiction to deter- 
mine a cause on the merits, and has 
rendered no decision in the case, but 
has merely certified the question of 
its jurisdiction, certiorari cannot 
properly be issued to such court. 
Good Shot v. U. S., 17950 Si 8 Tpec2d 
Sct 33, 45 L. ed. 101 

AS. a Jud. \Code'§ 240; Meccano v. 
Wanamaker, 253 U.S. 136, 40 sct 
463, 64 L. ed. 822; Lovell-MecConnell 
Mfg. Co. v. Automobile Supply Mfg. 
Co., 235 U. S. 383, 35 SCt 182, 59 L. 
ed. 282; Itow v. U. S., 233.0. S.' 581, 
34 SCt 699, 58 L. ed. 1102; Denver v. 
New York Trust Co., 929 U. S. 128, 
33 SCt 657, 57 L. ed. 1101 [rev 187 
Fed. 890, 110 CCA 24]; Hutchinson v. 
Loewy, 217 U. S. 457, 30 SCt 613, 54 
L. ed. 838; The Three Friends, 166 U. 

"4,17 SCt 495, 41 L. ed. 897 [rev 
78 Fed. 175]; Lau Ow Bew v. U.S, 
144 U. S. 47, 12 SCt 514, 36 Li ed. 340. 

{a] Where a circuit court of ap- 
peals dismissed for want of jurisdic- 
tion a case in which its judgment is 


f 


+ 46. 
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of error.*? 


Where [§ 206] 


(2) 


error,*® although 


ifinal, its decision may be reviewed 
by the supreme court on certiorari. 
Sol Louie v. U. S., 41 SCt 188, 65 L. 
ed. — [rev 264 Fed. 295]; Kingman v. 
Western Mfg. Co., 170 U. S. 675, 18 
SCE%786;" 42 Eat eds, 119.2% 

{b] Where the amount in contro- 
versy is less than one thousand dol- 
lars, “the decision of the Circuit 
Court of Avpeals is made final by 
the combined effect of §§ 128 and 
241” of the Judicial Code, and cer- 
tiorari will lie. Spiller v. Atchison, 
CtCrs. Re COG 253), UL) Soh ET 7Gh21, 340 
SCt 466, 468, 64 L. ed. 810 [rev 246 
Fed. 1, 158 CCA 227]. 

Cases in which judgment or de- 
cree of circuit court of appeals final 
see supra § 205. 

Jud. Code § 240. 

fa] The words “this Title’? mean 
this Judicial Code, as expressly 
stated in Jud. Code § 293. 

[b] Certain other cases are made 
final and reviewable only on cer- 
shea by a later statute. See supra 


47. Jud. Code § 240; Meccano v. 
Wanamaker, 253 U. S. 136, 40 SCt 
463, 64 Li. ed. 822; Alaska Pac. Fish- 


eries v. Alaska, 249 U. S. 538, 39 
SCt 208, 68 L. ed. 474 [foll Alaska 
Salmon Co. v. Alaska, 249 U. S. 62, 


39 SCt 210, 63 L. ed. 478]; United 
Drug Co. ve Theodore Rectanus Co., 
248 U. S. 20, 39 SCt 48, 63 L. ed. 
141 [aff 226 Fed. 545, 141 CCA 301 
(rev 206 Fed. 570)]; Lovell-McCon- 
nell Mfg. Co. v. Automobile Supply 
Mfg. Co., 235 U. S. 388, 35 SCt 182, 
59 L. ed. 282; Itow v. U. S., 233 U. 
S. 581, 34 SCt 699, 58 L. ed. 1102; 
Street v. Atlas Mfg. Co., 231 U. S. 
348, 34 SCt 73, 58 L. ed. 262 [dism 
app 204 Fed. 398, 122 CCA 568, 47 
LRANS 1002]; McClellan v. Car- 
land, 217 U. S. 268, 30 SCt 501, 54 
L, ed. 762; St. Louis, ete. R. Co. v: 
Wabash R. Co., 217 U. S. 247, 30 
Sct 510, 54 L. ed. 752 [mod 152 Fed. 
849, 81 CCA 643]; Montana Min. 
Co. v. St. Louis Min., etc., Co., 204 
We S: 204.27 SCt 254, 51 Ty, ed? 444; 
Ayres v. Polsdorfer, 187 U. S. 585, 
23 SCt 196, 47 L. ed. 314 [dism writ 
of error 105 Fed. 737, 45 CCA 24]; 
Anderson vy. Moyer, 193 Fed. 499. 

48. Jud. Code § 240. 

[a] The words “or otherwise” re- 
fer only to orders or writs ejusdem 
generis with a writ of certiorari, 
and do not include an appeal from 
a decision of the circuit court of ap- 
peals which has been made final by 
the statute. Huguley Mfg. Co, v. 
Galeton Cotton Mills, 184 U.S. 290, 
22 SCt 452, 46 Li. ed. 546 [dism app 
94 Fed. 269, 36 CCA 236]. 

49. Jud. Code § 240 (which made 
the addition of the words “upon the 
petition of any party thereto,”? there 
having been previously no provi- 
sions in the statute in that regard). 

50. Jud. Code § 240. 

[a] he lack of finality in a de- 
eree reversing an order of a circuit 
court granting a preliminary injunc- 
tion will not prevent a review in.the 
supreme court of the United States 
by writ of certiorari issued to a cir- 
cuit court of appeals, where the rec- 
ord presented the whole case to that 
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reviewable by the supreme court on appeal or writ 


By Certiorari—(a) In General. 


The Judicial Code provides that ‘‘in any case *4 
civil or criminal, in which the judgment or decree 
of the circuit court of appeals is made final *® by 
the provisions of this Title,*® it shall be competent 
for the Supreme Court to require, by certiorari ** 
or otherwise,*® upon the petition of any party 
thereto,42? any such case °° to be certified to the Su- 
preme Court for its review and determination,** 
with the same power and authority in the case as 
if it had been carried by appeal or writ of error 
to the Supreme Court.’’ ©? 


The same express power 


court so that it might properly have 
been finally disposed of in terms by 
its decree. Harriman v. Northern Se- 
curities Co., 197 U. S. 244, 25 SCt 
493, 49 L. ed. 739 [aff 134 Fed. 331, 
67 CCA 245 (rev 1382 Fed. 464)]. 

[b] Decisions on appeal from the 
district court of Alaska may be re- 
viewed on certiorari when constitu- 
tional questions are involved. Alaska 
Pac. Fisheries v. Alaska, 249 U. S. 
58, 39 SCt 208, 68 L. ed. 474 [foll 
Alaska Salmon Co. v. Alaska,, 249 U. 
S. 62, 39 SCt 210, 63 L. ed. 478]. 

51. Jud. Code § 240. 

[a] Effect—Any action which 
might be taken by the circuit court 
of appeals in a case decided by it or 
which might be taken by the trial 


-court in obedience to its mandate is 


by the award of a certiorari in such 
cause thereby suspended. The trial 
court, however, is not thereby re- 
stored to its jurisdiction, nor is any 
authority conferred upon it to set 
aside orders which were legally and 
properly made in pursuance of the 
mandate of the circuit court of ap- 
peals prior to the awarding of such 
writ. Louisville, ete., R. Co. v. Louis- 
ville Trust Co., 78 Fed. 659. 

52. Jud. Code § 240; Meccano 
v. Wanamaker, 253 U. S. 136, 40 SCt 
463, 64 L. ed. 822; Denver v. New 
York. Trust Co.; 229 U. S. 123, 33 
SCt 657, 57 L. ed. 1101 [rev 187 Fed. 
890, 110 CCA 24]; Lutcher, etc., Lum- 
ber Co. v. Knight, 217 U. S. 257, 30 
Sct 505, 54 L. ed. 757; Boston, etc., 
R. Co. v. Gokey, 210 U.S. 155, 28 SCt 
657, 52 L. ed. 1002; Harriman v. 
Northern Securities Co, 197 U. S. 
244, 25 SCt 493, 49 L. ed. 739 [aff 134 
Fed. 331, 67 CCA 245 (rev 132 Fed. 
464)]; Camp v. Gress, 244 Fed. 121, 
156 CCA 549, 250 U. S. 308, 39 SCt 
478, 63 L. ed. 997. ; 

[a] What matters reviewahle.— 
(1) Where a case has been certified 
to the supreme court, the whole case 
is then open for examination, al- 
though it may have been in the cir- 
cuit court of appeals on a second 
appeal, and that court was limited 
to certain questions. Panama R. Co. 
v. Napier Shipping Co., 166 U. S. 
280, 17 SCt 576, 41 L. ed. 1004 [aff 
61 Fed. 408, 9 CCA 553, 50 Fed. 557, 
1 CCA 576]. (2) Only errors as- 
signed by the petitioner can be con- 
sidered, although the case was heard 
in the circuit court of appeals on ap- 
peals by both parties. Montana Min. 
Co. v. St. Louis Min. Co.,186 U.S. 24, 
22 SCt 744, 46 L. ed. 1039; Hubbard 
Vi Tod) 172°U0'S., 474, 19 SCt' 14, 48:1, 
ed. 246 [aff 76 Fed. 905, 22 CCA 606]. 

[b] A writ of certiorari to perfect 
the record on an appeal from the cir- 
cuit court of appeals by supplying 
alleged omissions does not operate 
to bring the case before the United 
States supreme court, nor in itself 
to add any support to the appeal, 
which must stand or fall according 
as the statute did or did not allow 
such appeal to be taken. Huguley 
Mfe. Co. v. Galeton Cotton Mills, 184 
T. S. 290, 22 SCt 452, 46 L. ed. 546 
[dism app 94 Fed. 269, 36 CCA 236]. 

[ec] Remand. — (1) The circuit 
court of appeals, and not the circuit 


872 [25C.J.] 


to review by certiorari is given by the act of 1916, 
mentioned in a preceding section, wherein judg- 
ments and decrees in specified classes of cases are 


made final save for such review.®3 


. Cases reviewable by appeal or writ of error. 
certiorari power of the supreme court with respect 
to the judgments and decrees of the circuit courts 
of appeals is confined to those cases in which such 
judgments and decrees are not reviewable by ap- 


peal or writ of error.54 


Stage of proceedings at which writ issuable. 
jurisdiction so conferred was intended to vest in 
the supreme court a comprehensive and unlimited 
power without regard to the condition of the ease 
as it exists in the cireuit court of appeals,®> and 
while certiorari is ordinarily issued only after a 


final decree in the cireuit court 


court, is the court to which the cause 
will be remanded by the supreme 
court for hearing and decision upon 
reversing, on certiorari, a judgment 
of the circuit court of appeals which 
affirmed a judgment of the circuit 
court on the ground that the defenses 
relied upon below were of an equi- 
table nature, not cognizable in a 
court of law, while the trial court, 
with the acquiescence of all parties, 
treated the defenses interposed by 
the answer as legal in their nature, 
and no such question was raised by 
either party or considered when the 
cause was submitted to the circuit 
court of appeals. Lutcher, etc., Lum- 
ber Co, v. Knight, 217 U. S. 257, 30 
SCt 505, 54 L. ed. 757 [rev 156 Fed. 
1022, 84 CCA 679]. (2) The federal 
supreme court on allowing certiorari 
to a circuit court of appeals becanse 
the trial judge sat in the circuit 
court of appeals contrary to the pro- 
viso to Jud. Code § 120 will not set 
the cause for a hearing on the 
merits, but will remand the cause to 
the court below to be heard by a 
competent court. International Cur- 
tis Mar. Turbine Co. v. William 
Cramp, ete., Ship, etc., Bldg. Co., 202 
Fed. 932, 121 CCA 290. 

[d] Correct judgment of trial 
court.—A reversal for error of the 
circuit court of appeals furnishes no 
reason for disturbing a judgment of 
the trial court which appears to be 
free from error. Delk vy. St. Louis, 
ete, R. Co., 220 UU. S. 580, 31 Sct 
617, 55 L. ed. 590 [rev 158 Fed. 931, 
86 CCA 95, 14 AnnCas 233]. 

53. Act Sept. 6, 1916 (39 St. at L. 
727 © 448 § 8) (the substance of 
which is given supra § 205). 

54. U.S. v. Beatty, 232 U. S, 463, 
34 SCt 392, 58 L. ed. 686 [dism app 
203 Fed. 620, 122 CCA 16]. 

[a] Certiorari cannot take the 
place of appeal or writ of error.— 
U. S. v. Dickinson, 213 U. §. 92, 29 
SCt 485, 58 .L. ed. 711; 

[b] Hence the United States can- 
not have a certiorari to review a 
judgment reversing a conviction in 
a criminal case. U.S. v. Dickinson, 
213 U.S. 92, 29 SCt 485,53 L. ed. 711. 

55. Forsyth v. Hammond, 166 U. 
S. 506, 17 SCt 665, 41 L. ed. 1095; 
Lau_ Ow Bew v. U. S., 144 U. §. 47, 
HZ) SCt (517,, 36 L. ed. 340. 

56. Hamilton-Brown Shoe Co, y. 
Wolf, 240 U. S. 251, 36 SCt 269, 60 
L, ed. 629; Panama R. Co. v. Napier 
Shipping Co., 166 U. S. 280, 17 Sct 
572, 41 L. ed. 1004; The Conqueror, 
, L664U. S. 110, 17 SCt 510: 41. L. ea. 

937; American Constr. Co. v. Jack- 
sonville, etc, R. Co., 148 U. S, 372, 
385, 13 SCt_758, 37 L. ed. 486: Chi- 
cago, ete., R. Co. v. Osborne, 146 U. 
S. 354, 13 SCt 281, 36 L. ed. 1002. 

“We have declined to issue writs 
of certiorari in cases where, there 
being only a matter of private in- 
terest, there had been no final judge- 
ment in thé Court of Appeals.” For- 
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T§ 206 


may be issued before final decree if the supreme 
court is of opinion that the facts of the case require 
an earlier interposition.5? 


The writ will not be 


‘issued to review a decree of the circuit court of 


The 


the eause.°8 


The 
plained of.’’ 5° 


of appeals 5*- it 


syth v. Hammond, 166 U. S. 506, 514, 
17 SCt 665, 41 L. ed. 1095. 

“Doubtless, this power would sel- 
dom be exercised before final judg- 
ment in the Circuit Court of Appeals, 
and very rarely indeed before the 
case was ready for decision upon the 
merits in that court.” American 
Constr. Co. v. Jacksonville, ete., R. 
Co., supra. 

The supreme court ‘ordinarily re- 
fuses a petition for certiorari in the 
early stages of a case.” Burget v. 
Robinson, 123 Wed. 262, 267, 59 CCA 
260 


[a] After mandate sent down.— 
The fact that the mandate of the 
circuit court of appeals, affirming the 
decree of the district court, has gone 
down, does not prevent the supreme 
court from issuing the writ to the 
circuit court of appeals. The Con- 
qgueror, 166 U. S, 110, 17 SCt 510, 41 
L. ed. 937, 

57. Baglin v. Cusenier Co., 221 U. 
S. 580, 31 SCt 669, 55 L. ed: 863: St. 
Louis, etc., R. Co. v. Wabash R. Co., 
217 _U. S. 247, 30 sct 510, 54 L. 
ed. 752; Forsyth v. Hammond, 166 U. 
S. 506, 17 SCt 665, 41 L. ed. 1095; 
Panama R. Co. v. Napier Shipping 
Co., 166 U.S. 280, 17 Sct 572, 41 
L. ed. 1004; The Conqueror, 166 U. 
SieOR A SSCt 510m 4 a sed! 93875 
The Three Friends, 166 U. S. a PE y( 
SCt 495, 41.°L. ed. 897; American 
Constr. Co. v. Jacksonville, etc., 
Co., 148 U. S. 372, 18 Sct 758, 
L. ed. 486. 

“The power of this court in cer- 

tiorari extends to every case pend- 
ing in the Circuit Court of Appeals, 
and may be exercised at any time 
during such pendency, provided the 
case is one which but for this pro- 
vision of the statute would be finally 
determined in that court.” Forsyth 
f Ss yo DLA ny 
SCt 665, 41 L. ed. 1095 [rev 71 Fed. 
443, 18 CCA 175]. , 
_ [a] Reversal and new trial._A 
judgment of a circuit court of ap- 
peals reversing a judgment of the 
district court and granting a new 
trial may be reviewed by the su- 
preme court on certiorari, if the lat- 
ter court deems it advisable to adopt 
this course without further protract- 
ing the litigation. Spiller v. Atchi- 
son, etc., iy i 
SCt 466, 64 L. ed. 810 [rev 246 Fed. 
LES SACCALI OT Ts 

{b] Ultimate finality indispensable, 
—(1) A certiorari cannot be grant- 
ed under Jud. Code § 240 before final 
judgment or decree unless the case 
18 One where a final judgment or de- 
cree would be reviewable only on 
certiorari. Denver vy. New York 
Trust Co., 229 U. S. 123, 33 SCt 657, 
57 L. ed. 1101. (2) But it it ismot 
such a case the court may in its dis- 
cretion grant a certiorari under Jud. 
Code § 262. Spiller v. Atchison, etc., 
R. Co., 253 U. S. 117, 40 Sct 466, 64 
L. ed. 810; Union Pac. R, Co. vy. Weld 
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Time for applying for writ. 
writ of certiorari must be made ‘‘within three 
months after entry of the judgment or decree com- 


appeals on appeal from an interlocutory order, un- 
less it is necessary to prevent extraordinary in- 
convenience and embarrassment in the conduct of 


Application for a 


Proceedings to obtain writ. Application for the - 
writ of certiorari is made by petition, and the re- 
quirements in connection therewith are specified in 
a rule of the supreme court.® 

Appeal and certiorari in same case. Where there 


County, 247 U. S. 282, 38 sct 510, 62 
L. ed. 1110, =U 

Whole record and cause brought up 
after certification of question by cir- 
cuit court of appeals see supra § 203. 

58. American Constr. Co. v. Jack- 
sonville, etc, R. Co., 148 U. S. 372, 
384, 13 SCt 758, 37 L. ed. 486 (‘‘There 
are much stronger reasons against 
the interposition of this court to 
review a decree made by the Cir- 
cuit Court of Appeals on appeal from 
an interlocutory order, than in the 
case of a final decree”). See also Cer- 
tiorari Sas me ‘4 

{a] The writ was granted in 
Meccano vy. Wanamaker, 253 U. S..136, 
40 SCt 463, 64 L. ed. 822: BE. I. du 
Pont de Nemours Powder Co, v. Mas- 
land, 244 U. S. 100, 37 Sct 575, 61 
L. ed. 1016; Hanover Star Milling Co. 
v. Metcalf, 240 U. S. 403, .36 SCt 
357, 60 L. ed. 718; Fireball Gas Tank, 
etc., Co. v. Commercial Acetylene Co., 
239 U. S. 156, 36 Sct 86, 60 L. ed. 
191; Leeds, ete., Co. v. Victor Talk- 
Ing, eMachie Col, 2195 Wes 325, 29 
SCt 495, 538 L. ed. 816; Brill v. Peck- 
ham Motor Truck, etce.; -Co.,, 189 sue 
S. 57, 23 SCt 562, 47 L. ed. 706; Cast- 
ner v. Coffman, 178 U.S. 168, 20 SCt 
842, 44 L. ed. 1021, 

59. Act Sept. 6, 1916 (39 St. at L. 
727 c 448 § 6). 

[a] If a certiorari is sought be- 
fore any action has been taken (1) 
by the circuit court of appeals on 
an appeal or a writ of error pending 
in that court (The Three Friends, 166 
WAS. ML, UiGSCh 495, 41 mee eds 897), 
(2) doubtless the application there- 
for must be promptly made and be- 
fore the applicant has taken steps 
inconsistent with intention to apply 
for the writ (See Powers v. Chesa- 
peake, ete, R. Co., 169 U. Sue Oy es 
SCt 264, 42 L. ed. 673 [a case re- 
moved from a state court but show- 
ing an analogy in a similar require- 
ment in respect of petitions for re- 
moval from a state to a federal court 
when a case at first nonremovable be- 
comes removable in the progress of 
the case, and the statutory time for 
filing a petition for removal is not 
applicable]). See Removal of Causes 
[384°Cye 1273], 

_[(b] Prior to the act of 1916 above 
cited (1) the statute did not fix the 
time within which application for a 
certiorari must be made. The Con- 
queror, 166 U. S. 110, 17 sct 510, 41 
L. ed. 937. (2) Application was in 
time if made within one year from 
the judgment or decree complained 
of. The Conqueror, Supra (in analogy 
to the time limit of one year, then 
in foree, for an appeal or a writ of 
error). (3) Applications after one 
year were denied. Bonin y. Gulf Cos 
198 U. S. 115, 25 sct 608, 49 L. ed. 
970; Spencer v. Duplan Silk Co., 191 
U. S. 526, 24 Sct 174, 48 L. ed. 287; 
Ayres yv. Polsdorfer, 187 U. S. 585, 
23 SCt 196, 47 L. ed. 314, 


60. Supreme Court Rules, rule 37_ 
For later cases, developments and changes in the law see cumulative Annotations, 


Same title, page and note number, 
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§ 206] 


is both an appeal or a writ of error and a petition 
for a writ of certiorari, the court may, on dismissing 
the appeal or writ of error for lack of jurisdiction, 
grant the writ of certiorari and permit the record 
on the appeal or writ of error to stand as the re- 
: Where one party sues out a 
writ of error directly from the supreme court on 


turn to the writ.®1 


the ground that a constitutional 


volved, and the other party takes the case to the 
circuit eourt of appeals on another question, which 
question the circuit court of appeals certifies to the 
supreme court, the latter court may treat the pro- 
ceeding in the cireuit court of appeals as pending 
in the supreme court on cross writ of certiorari.®? 

A writ and a cross writ of certiorari are often 
granted and the case is then heard upon both 


writs.® 


_A second writ of certiorari may be granted to re- 
view a judgment or decree of the cireuit court of 
appeals after reversal and remand on a prior writ.** 


(which provides as follows: ‘3. 
Where an application is submitted 
to this court for a writ of certiorari 
to review a decision of a Circuit 


Court of Appeals or any other court,. 


it shall be necessary for the peti- 
tioner to furnish as an exhibit to the 
petition a certified copy of the en- 
tire transcript of record of the case, 
including the proceedings in the 
court to which the writ of certiorari 
is asked to be directed. The peti- 
tion shall contain only a summary 
and short statement of the matter 
involved and the general reasons re- 
lied on for the allowance of the writ. 
A failure to comply with this provi- 
sion will be deemed a sufficient rea- 
son for denying the petition. Thirty 
printed copies of such petition and 
of any brief deemed necessary shall 
be filed. Notice of the date of sub- 
mission of the petition, together with 
a copy of the petition and brief, if 
any, in support of the same _ shall 
be served on the counsel for the re- 
spondent at least two weeks before 
such date in all cases except where 
the counsel to be notified resides 
west of the Rocky Mountains, in 
which cases the time shall be at 
least three weeks. The brief for the 
respondent, if any, shall be filed at 
least three days before the date fixed 
for the submission of the petition. 
Oral argument will not be permitted 
on such petitions, but they may be 
submitted in open court by counsel 
or by the clerk on request of coun- 
sel, and no petition will be received 
-within three days next before the 
day fixed upon for the adjournment 
of the court for the term. 4. An ap- 
plication for a writ of certiorari will 
pe deemed in time when the petition 
therefor, accompanied by the printed 
record and brief, is filed within the 
period prescribed by law, provided 
this is followed by submitting the 
petition in open court on some mo- 
tion day not later than the first one 
which follows a period of four weeks 
after such filing. Notice of the date 
of submission and copies of the peti- 
tion and brief must be served as re- 
quired by section 3 of this rule’’). 

{a] The foregoing and some fur- 
ther details are embodied in “In- 
structions as to applications for 
writs of certiorari under Acts of 
March 3, 1891, and September 6, 1916” 
in a printed leaflet in the office of 
the clerk of the supreme court at 
Washington. Instructions made by 
him prior to the act of 1916 appear 
in 210 U. S. 508, 29 SCt XXIII. 

[b] Formerly it. was necessary to 
make the application to the court 
while in session. The Conqueror, 


166 U.S. 110, 17 SCt 510, 41 L. ed. 
937. é 
[ec] A petition upon which a writ 


was granted is reprinted in extenso 
in Chicago First Nat. Bank v. Chi- 
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question is in- 


cago Title, etc., Co, 198 U. S. 280, 
25 SCt 6938, 49 L. ed. 1051. 

61." Union Pac. RY Co..v. ~-Weld 
County, 247 U. S. 282, 38 SCt 510, 62 
L. ed. 1110 [rev 222 Fed.» 651, 138 
CCA 175 (den reh 217 Fed. 540, 133 
CCA 392)]; Eagle Glass, etc., Co. v. 
Rowe, 245 U. S. 275, 38 SCt 81, 62 
L. ed. 286; Hitchman Coal, etc., Co. v. 
Mitchell, 241 U. S. 644, 36 SCt 450, 
60 L. ed. 1218; White-Smith Music 
Pub. Co. ve Apollo Co:, 209° U. Sie, 
28 SCt 319, 52 L. ed. 655, 14 AnnCas 
628; O’Callaghan v. O’Brien, 199 U. S. 
89, 25 SCt 727, 50 L. ed. 101. 

[a] Uniting an application for 
certiorari with an appeal or a writ 
of error is a common practice. Niles- 
Cement-Pond Co. v. Iron Workers’ 
Union, 41 SCt 39, 65 L. ed. —; Spiller 
vy, Atchison)’ ete,, Ri: Co., 253° U. S. 
117, 40 SCt 466, 64 L. ed. 810; Pell 
v. McCabe, 250 U. S. 578, 40 SCt 43, 
63 L. ed. 1147; United Drug Co. v. 
Theodore Rectanus Co., 248 U. S. 90, 
39 SCt 48, 638 L. ed. 141; Toledo News- 
paper Co. v. U. S., 247 U. S. 402, 38 
SCt 560, 62 L. ed. 1186; San Pedro, 
ete., R. Co. v. U. S., 247 U. S. 307, 
88 SCt 498, 62 L. ed. 1129; Illinois 
Cent, Trust Co. v. Chicago Audito- 
rium Assoc., 240 U. S. 581, 36 SCt 
412, 60 L. ed. 811, LRAI1917B 580; 
Hanover Star Milling Co. v. Metcalf, 
240 U. S. 403, 36 SCt 357, 60 L. ed. 
713; W. S. Tyler Co. v. Ludlow-Say- 
lor Wire Co., 236 U. S. 728, 35 SCt 
458, 59 L. ed. 808; Globe Bank, etc., 
Co. v. Martin, 236 U. S. 288, 35 SCt 
377, ed. 583; Gompers v. U. 
S., 233 U. S. 604, 34 SCt 693, 58 
TL, ed, 1115,/'AnnCas1915D 1044; U. 
S. v. Beatty, 232 U. S. 408, 34 SCt 
392, 58 L. ed. 686; Harris v. G.38s 
227 U. S. 340, 33 SCt 289, 57 L. ed. 
584; Bennett v. U. S., 227 U. Ss. 
333, 338 SCt 288, 57 L. ed. 531; 
R. Commn. v. Worthington, 225 U. S. 
101, 32 SCt 653, 56 L. ed. 1004; Bag- 
lin v. Cusenier Co., 221 U. S. 580, 
31 SCt 669, 55 L. ed. 863; Fields v. 
U. Si 205) U.S. 7292,- 27 SCt 543, 51 
L. ed. 807; Montana Min. Co. v. St. 
Louis Min., etce., Co. 204 U. S. 204, 
27 SCt 254, 51 L. ed. 444; Whitney 
v. Dick, 202 U. S. 132, 26 SCt 584, 50 
L. ed. 963; Cochran v. Montgomery 
County, 199 U. S. 260, 26 SCt 58, 50 
L. ed, 182, 4 AnnCas 451; Bonin v. 
Gulf Co., 198 U. S. 115, 25 SCt 608, 
49 L. ed. 970; Johnson v. Southern 
Pac. Co., 196 U. S. 1, 25 SCt 158, 49 
L. ed. 363; Security Trust Co. v. 
Dent, 187 U. S. 287, 23 SCt 61, 47 
L. ed. 158; Saltonstall v._ Birtwell, 
164 U. S. 54, 17 SCt 19, 41 L. ed. 348. 

62. Rainey v. U. S., 232 U. S. 310, 
34 SCt 429, 58 L. ed. 617; Billings v. 
U. &., 232 U. S. 261, 34 SCt 421, 58 L. 
ed. 596. 

63. Chicago, etc, R. Co. v. Des 
Moines Union R. Co., 41 SCt 81, 65 
L. ed, 92; Wright v. Louisville, etc., 
R. Co., 236 U. S. 687, 35 SCt 475, 59 


Effect of refusal of certiorari. 
sup”eme court to issue a writ of certiorari to review 
a determination of the circuit court of appeals does 
not ordinarily indicate an approval by the supreme 
court of the decision of the cireuit court of ap- 
peals,®> and although an interlocutory decision, for 
review of which a writ of certiorari was refused, 
may have been treated as settling the law of the 
case, the supreme court, in reviewing the final de- 
cree on certiorari, is bound to notice and correct 
any errors which may have occurred in the inter- 
locutory proceeding.*¢ 

Scope of review. 
for the petition for a writ of certiorari ®? and rul- 
ings not assigned as error in the circuit court of 
appeals nor otherwise called to its attention &8 will 
not be considered by the supreme court. 
tions passed upon by the cireuit court of appeals 
are open for consideration, although not raised in, 
nor considered by, the trial court.®® 
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A refusal of the 


Matters not relied on as a basis 


But ques- 


Where the dis- 


L. ed. 788; Baglin v. Cusenier Co., 
221 U.S. 580; 31 SCt 669, 55 Le ed; 
863; La Bourgoyne, 210 U. S. 95, 
28 SCt 664, 52 L. ed. 973; The Eliza 
Lines, .199 Ul Sw .119) 726 ‘SC&ES8, 450 
L. ed. 115, 4 AnnCas 406; Howe Scale 
Co.-v. Wyckoff, 198 U. S. 118, 25.SCt 
609, 49 L. ed. 972; Maryland Fidelity, 
etc., Co. v. Bucki, ete., Lumber Co., 
189 U. S. 135, 23 SCt 582, 47 LL. *ed: 
774; Kokomo Fence Mach. Co. v. 
Kitselman, 189 U. S. 8, 28 SCt 521, 
47 L. ed. 689; The Albert Dumois, 
a U. S. 240, 20 SCt 595, 44 L. ed. 

64. Erie R. Co. v. Erie, ete., 
Transp.,' Co.; 204 U. S: 220, 2% -SCt 
246, 51 L. ed. 450; Mutual L. Ins, Co. 
ViOv HiT 193) WiueS, 5518.24) SCHb3:8) 
48 L. ed. 788; Great Southern Fire 
Proof HotelCo. v. Jones, 193) US. 
532, 24 SCt 538, 48 L. ed. 778; Union 
Steamboat Co. v. Erie, etc., Transp. 
Co., 189 -U. S. 3638, 23 SCt 504,247 
L. ed. 854; Guarantee Co. of North 
America v. Mechanics’ Sav. Bank, 
ete., Co., 183 U. S. 402, 22 SCt 124, 
46 L. ed. 253. 

65. Hamilton-Brown Shoe Co. v. 
Wolf, 240 U. S. 251, 36 SCt 269, 60 
L. ed. 629; Boise Commercial Club v. 
Oregon Short Line R. Co., 260 Fed. 
769; Anderson v. Moyer, 193 Fed. 499. 

[a] When inference may be 
drawn,—Where an application to the 
supreme court for a writ of cer- 
tiorari to a circuit court of appeals, 
presenting the identical issues which 
were determined by that court, has 
been summarily denied, unless in ex- 
ceptional cases, it must be assumed 
that the supreme court has impliedly 
passed on such issues, and the cir- 
cuit court of appeals is precluded 
from proceeding anew on the same 
subject matter by entertaining a peti- 
tion for a rehearing. Burget v. Rob- 
inson, 123 Fed. 262, 59 CCA 260. 

[b] Conflict of decisions in lower 
courts.—‘“‘Where there is a _ single 
question involved, and that question 
is entirely one of jurisdiction and 
there have been radically diverse de- 
cisions by the lower federal courts, 
the denial of the writ would fairly 
imply that the court was satisfied 
that the jurisdictional point had been 
rightly decided.” Boise Commercial 
Club v. Oregon Short Line R. Co., 
260 Fed. 769, 772. 

66. Hamilton-Brown Shoe Co. v. 
Wolf, 240 U. S. 251, 36 SCt 269, 60 L. 
ed. 629. 

67. Alice State Bank v. Houston 
Pasture Co., 247 U. S. 240, 38 SCt 
496, 62 L. ed. 1096 [foll Hubbard v. 
Tod, 171. U. S.. 474, 19 SCt 14,48 
L. ed. 246]. 

68. Ana Maria Sugar Co., Ine. v. 
Quinones, 41 SCt 110, 65 L. ed. 78. 

69. Friend v. Talcott, 228 U. S. 
27, 33 SCt 505, 57 L. ed. 718 [aff 179 
Fed. 676, 103 CCA 80, 48 LRANS 
649]. 
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trict court and the cirenit court of appeals agree on 
a question of negligence, the supreme court will not 
make a minute analysis of the evidence.”° 

Determination and disposition of cause. 1 
preme court has power not only to correct error in 
the judgment entered below, but to make such 
disposition of the case as justice may at the time 
require,"* to render such judgment as the cireuit 
court of appeals should have rendered,’? and to dis- 
pose of all questions arising on the record;** and 
it must consider whatever changes in fact and in 
law have supervened since the judgment or decree 
was entered below,’* especially in an admiralty 


cage.7> 
Dismissal of writ of certiorari. 


the question of propriety in granting a writ of cer- 


[a] But it is not incumbent on 
the court to consider whether there 
was error in a matter of practice, 
which was not assigned or considered 
in the courts below and first appeared 
in the application for the writ of 
certiorari. Saltonstall v. Birtwell, 
164 U. S. 54,17 SCt 19, 41 L. ed. 348. 

70. Boehmer v. Pennsylvania R. 
Co., 252 U. S. 496, 40 SCt 409, 64 L. 
ed. 680 [aff 252 Fed. 553, 165 CCA 8]. 

71. Camp v. Gress, 250 U. S. 308, 
389 SCt 478, 63 L. ed. 997; Watts v. 
Unione Austriaca di Navigazione, 248 
U.S. 9, 39 SCt 1, 63 L. ed. 100, 8 ALR 
323. 

[a] Illustration.—Where it is con- 
tended that the record discloses other 
grounds, not considered by the cir- 
cuit court of appeals, on which the 
action taken by it would have been 
proper, and that its decision order- 
ing a new trial is not sufficiently 
comprehensive to serve as a guide 
to the court and the parties on an- 
other trial, the supreme court may 
either proceed to a complete decision 
or deal only with the matter con- 
Sidered by the circuit court of ap- 
peals and remand the case to that 
court for any necessary action on 
other questions. Cole v. Ralph, 252 
U. S. 286, 40 SCt 321, 64 L. ed. 567 
[rev 249 Fed. 81, 161 CCA 133]. 

72. Boston, etc., R. Co. v. Gokey, 
ZHOU, S. 155,028 SCt-657, 52% Lis ed. 
1002, 

73. Donovan v. Pennslyvania Co., 
199 U.S. 279, 26 SCt 91, 50 L: ed. 192. 
' 74 Watts v. Unione Austriaca di 
Navigazione, 248 U. S. 9, 39 SCt 1, 
63 L. ed. 100, 3 ALR 323. 

75. Watts v. Unione Austriaca di 
Navigazione, 248 U. S. 9, 39 SCt 1, 
63 L. ed. 100, 3 ALR 323. 

76. Forsyth v. Hammond, 166 U. 
S. 506, 17 SCt 665, 41 L. ed. 1095. 

77. Houston Oil Co. v. Goodrich, 
245 U. S. 440, 38 SCt 140, 62 L. ed. 
385; Tyrrell v. District of Columbia, 
ZEB US phyal87T) SC 861,.:6h Li) ed; 
557 (a certiorari to the court of ap- 
peals of the District of Columbia un- 
der Jud. Code § 251); Furness vy. 
Yang-Tsze Ins. Assoc., 242 U.S. 430, 
431, 37 SCt 141, 16 L. ed. 409 (“We 
should have denied the petition there- 
for if the facts esséntial to an ade- 
quate appreciation to [of] the situ- 
ation had then been brought to our 
attention’); U. S. v. Rimer, 220 U.S. 
b47; 31 SCt 596, 55) Liiied. 578. 

78. Forsyth v. Hammond, 166 U. 
S. 506, 17 SCt 665, 41 L. ed. 1095. And 
see U. S. v. Dickinson, 213 U. S. 92, 
29 SCt 485, 53 L. ed. 711 (dismissing 
a writ of certiorari by the United 
States to review a judgment revers- 
ing a conviction in a criminal case); 
Lau Ow Bew v. U. S., 144 U.S. 47, 
12 SCt 517, 36 L. ed. 340 (where the 
question of power was considered); 
Hartford L. Ins. Cc. v. Johnson, 249 
UW. S: 490; 39° S€t 336; 63 Te sed. 0722 
(where a certiorari to a state court 
was dismissed on motion). 

79. Hamilton-Brown Shoe Co, v. 
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The su- 


[§ 207] 
eral. 


(b) 


“[§§ 206-207 


tiorari should be considered as foreclosed by the 
action of the court in granting the writ, as suggested 
by the court in an early case,’® but in several cases 
the writ has been dismissed because improvidently 
granted,’” and the question of power, being one of 
jurisdiction, is always open and must be consid- 
ered and determined whenever presented.?8 


Discretion of Court—aa. In Gen- 


Jurisdiction to review judgments or decrees 
of the ecireuit court of appeals by the extraordi- 
nary writ 7® of certiorari under the statute 8° is a 
jurisdietion to be exercised entirely in the discre- 
tion of the court,’? sparingly,’? and only in eases of 


peculiar gravity and general importance,’* or in 


It may be that 


Wolf, 240 U. S. 251, 36 SCt 269, 60 
L. ed. 629 (so terming the writ). 

{a] “In extraordinary cases” only 
is the judgment of a circuit court of 
appeals reviewable on certiorari. 
American Constr. Co. v. Jacksonville, 
etc., JR. ConeleeseUey Si 0387257 138 sSet 
758, .387 L. ed. 486. 

80. Jud. Code § 240. 

31. Huguley Mfg. Co, v. Galeton 
Cotton Mills, 184 U. S. 290, 22 SCt 
452, 46 L. ed. 546; American Constr. 
Co. v. Jacksonville, ete., R. Co., 148 
Ur 8s Sey tle SCta768 7 30) neds 
486. 

82. Hamilton-Brown Shoe Co. v. 
Wolf, 240 U. S. 251,.36 SCt 269, 60 
L, ed. 629; Forsyth v. Hammond, 166 
U. S. 506, 17 SCt 665, 41 L. ed. 1095. 

“This court, while not doubting 
its power, has been chary of action in 
respect to certioraries.” Forsyth v. 
Hammond, supra. 

83. Hamilton-Brown Shoe Co. v. 
Wolf, 240 U.S. 251, 36 SCt 269, 60 L. 
eds 6295 (nS ows Rimmer 20n soe ae 
547, 31 SCt 596, 55 L. ed. 578; Fields 
Ven. USA 2 062 WS 2925227 SCeib43; 
51 L. ed. 807; Forsyth v. Hammond, 
166 U. S. 506, 17 SCt 665, 41 L. ed. 
1095 [foll Houston Oil Co. vy. Good- 
rich, 245 U. S. 440, 88 SCt 140, 62. L. 
ed. 385]; Lau Ow Bew v. U. S., 144 
US. 47, 12 SCt 517,36 Li. ‘ed: $40: In 
re Woods, 143 U. S. 202,12 SCt 417, 36 
L. ed. 125; Ex p. Lau Ow Bew, 141 U. 
S. 583, 12 SCt 43, 35 L. ed. 868; Bur- 


get v. Robinson, 123 Fed. 262, 59 
CCA 260. 
[a] “In the interest of jurispru- 


dence, and uniformity of decision... 
provision was made .. . for such 
supervision on our part as would 
tend to avert diversity of judgments 
and guard against inadvertence of 
conclusion in controversies involv- 
ing weighty and serious matters.” 
In re Woods, 143 U. S. 202, 206, 12 
SCt 417, 36 L. ed. 125. 

{[b] Pro forma decree to expedite 
decision. — The action of the trial 
court in failing to examine and pass 
upon the case and in entering a pro 
forma decree as a means of expe- 
diting the ultimate and final deci- 
sion of the cause in the circuit court 
of appeals does not require the al- 
lowance of a writ of certiorari where 
no objection concerning the matter 
was made either in the trial court 
or on the hearing in the circuit court 
of appeals. William Cramp, etc., 
Ship, ete., Bldg. Co. v. International 
Curtis Mar. Turbine Co., 228 U. Ss. 
645, 33 SCt 722, 57 L. ed. 1008. 

{[c] An error not affecting the es- 
sential rights of the parties is no 
ground for a certiorari, Smith v. 
Vulcan Iron Works, 165 U. S. 518, 
17 SCt 407, 41 Li. ed. 810 (the dif- 
ference in result between a decree 
of affirmance by the circuit court of 
appeals and a decree of that court 
dismissing the appeal was inconse- 
quential). 

[d] In a criminal case denying an 
application for a writ of certiorari, 


For later cases, developments and changes in the law see cumulative Annotations, 


order to secure uniformity of decision.** 
after creation of the circuit court of appeals it was 


Two years 


the court said: “However important 
the case may be to the applicant, the 
question involved is not one_of gray- 
ity and general importance. There 
is no conflict between the decisions 
of state and Federal courts or be- 
tween those of Federal courts of 
different circuits. There is nothing 
affecting the relations of this nation 
to foreign nations, and indeed no 
matter of general interest to the 
public.” Fields, v. U..S.,205 U.S) 
292, «296,°027) .,SCt, 543,51 a sede 


807. 

[e] Questions of state law.—‘‘We 
do not regard. the inquiry as to 
whether it was settled law in the 
State of Minnesota that a judgment 
of dismissal in a former suit, such 
as pleaded here, was not a bar to a 
second suit upon the same cause of 
action, or whether the law in respect 
of recovery by a servant against his 
master for injuries received in the 
course of his employment was vrop- 
erly applied on the trial of this case, 
as falling within the category of 
questions of such gravity and gen- 
eral importance as to require the re- 
view of the conclusions of the Cir- 
cuit Court of Appeals in reference 
to them.” In re Woods, 143 U.S. 202, 
206, 12 SCt 417, 36 L. ed. 125. 

[f]1 Questions of fact. — “The 
questions of payment, and of accord 
and satisfaction, need no extended 
notice. They are pure questions of 
fact, depending on conflicting evi- 
dence and on the peculiar cirecum- 
stances of the case; upon which, had 
they been the only questions present- 
ed by the record, a writ of certiorari 


would not have been granted.” 
Crossman v. Burrill, 179 U. S. 100, 
115, 21 SCt 38, 45 L. ed. 106. Com- 


pare Huntting El. Co. v. Bosworth, - 


LUI. Si, 405,21. SCt 183, 45 wT. leds 
256 (a case of intervention against a 
receiver’ in a railroad foreclosure 
suit to recover for loss of goods in 
transit, his” liability depending 
largely if not entirely on questions 
of fact, where the decision of the 
circuit court’ of appeals was re- 
versed on certiorari). 

84. Hamilton-Brown Shoe Co. v. 
Wolf, 240 .U. S..251, 36 SCt_269,. 60 
L.- ed. 629; Fields v. U.. S., 205 U. 


S. 292, 27 SCt 543, 51 L. ed. 807; 
Lau Ow Bew y. U. S., 144 U. S. 47, 
12 SCt 517, 36 L. ed...340; In re 


Woods, 143 U. S, 202, 12 SCt 317, 36 


L. ed. 125, 
[a] 


Comprehensive statement of 


I 


rule.— “Only when the circumstances ° 


of the case satisfy us that the im- 
portance of the question involved, the 
necessity of avoiding conflict between 
two or more courts of appeal, or be- 


tween courts of appeal and the courts — 


of a state, or some matter affecting 
the interests of this nation, in its in- 
ternal or external relations, demands 
such exercise” of the power to issue 
certiorari, will the writ be issued. 
Forsyth v. Hammond, 166 U. 
514, 17 SCt 665, 41 Li. ed. 1095. 


same title, page and note number, 


S. 506,. 
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said that only two applications for writs of cer- 
But it has come to 
pass that fewer cases are reviewed by the supreme 
court on appeal or writ of error to the cireuit 
court of appeals than on writ of certiorari. 
it has been said that the supreme court has not 
deemed it necessary to make known the general 
rules which guide it in determining whether to issue 
a writ of certiorari,®°* in many cases the writ has 
been issued upon the expressed ground of ‘‘im- 
portance’’ of the issue presented.®* 
heard on certiorari, the fact mentioned by the court 
that the jurisdiction of the circuit court of ap- 
peals ** or of the trial court 8° was in question; that 
the decision of the circuit court of appeals was 
to some extent in conflict with the views expressed 
by the supreme court in recently reported cases;°° 
‘that the erroneous decision of the circuit court of 
appeals was made in deference to intimations of 
the supreme court concededly tending to support the 


tiorari had been granted. 


American Constr. Co. vw. Jack- 
sonville, ete, R. Co., 148 U. S. 372, 
i3 SCt 758, 37 L. ed. 486 (decided 
March 27, 18938). 

86. Burget v. Robinson, 123 Fed. 
262, 59 CCA 260. 

87. Schall v. Camors, 251 U. S. 
239, 40 SCt 135, 64 L. ed. 247; Fillip- 
pon v. Albion Vein Slate Co., 250 U. 
Spo) SOF SCE +4357 163) 41. ed: 78535 
Toledo Newspaper .Co. v. U. S., 247 
U. S. 402, 38 SCt 560, 62 L. ed. 1186; 
U._S. v. Ness, 245 U. S. 319, 38 SCt 
118, 62 L. ed. 321; Chicago, ete., R. 
Conv. S., 220 U. S.9559,231° SCt-612, 
55 L. ed. 582; Montana Min. Co. v. 


85. 


St. Louis Min., etc., Co., 204 U. &. 
204, 27 SCt 254, 51 L. ed. 444. 
fa] MTlustrations.—Certiorari was 


granted (1) where the ‘‘general im- 
portance” of the question “in the 
administration of the Bankruptcy 
Act warranted a review of the case 
by certiorari’? (Schall v. Camors, 251 
U.S. 239, 248, 40 SCt 135, 64 L. ed. 
247); (2) where “an important ques- 
tion of trial practice’ in the matter 
of giving supplementary instructions 
to a jury, in the absence of the 
parties and without notice to them, 
was involved (Fillippon v. Albion 
Wein: Slate: Co., 250 U.S) 76, 77, 39 
Sct 435, 63 L. ed. 853); (3) where 
“the case presents questions of im- 
portance in the administration of the 
Naturalization Act’ (U. S. v. Ness, 
945° Us Si319; (321;-88 SCt 118, 62 LL: 
ed. 321); (4) where in a criminal 
case “notwithstanding their disposi- 
tion of the questions concerning the 
eonstruction and constitutionality of 
the act, certain of the questions, are 
of sufficient gravity to require fur- 
ther consideration” (Caminetti v. U. 
S., 242 U. S.'470, 492, 37 SCt 192, 61 
L. ed. 442); (5) where in a bankruptcy 
case “in view of the general impor- 
tance of the question of the amount 
allowable in its relation to the ques- 
tions involved in the trustee’s appeal, 
we have concluded that a certiorari 
should be allowed in lieu of the 
cross-appeal” (Illinois Cent, Trust 
Co, v. Chicago Auditorium Assoc., 
240 U. S. 581, 589, 86 SCt 412, 60 L. 
ed, 811, LRA1917B 580); (6) where 
the judge who heard the case in the 
trial court subsequently sat in the 
circuit court of appeals in the same 
case and “an error of so grave a 
character, and involving considera- 
tions of public importance was com- 
mitted as to cause it to be our duty 
to allow the writ of certiorari’ (Wil- 
liam Cramp, etc,, Ship, etc., Bldg. Co. 
vy. International Curtis Mar. Turbine 
Co., 228 U. S. 645, 650, 83 SCt 722, 57 
LT, ed. 1003), (7) where the construc- 
tion of a prior decree of a federal 
circuit court affirmed by the supreme 
‘court was involved and “it seems to 
us that both the private interests 
of the railroad companies, and of the 
separate industries and the greater 
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While 


In other cases 


interests of the publie call for the 
granting of the writ of certiorari” 
(St. Louis, ete., R. Co. v. Wabash 
RivGoe 217 WS. 247) 2515 30NSCrpL0, 
54 L. ed. 752); (8) where in a copy- 
right case “the question involved in 
the use of such rolls is one of very 
considerable importance, involving 
large property interests, and closely 
touching the rights of composers and 
music publishers”’ (White-Smith 
Music Pub. Co. v. Apollo Co., 209 U. 
Sio1,.9, 28)-SCt 319, 52 L.ved. 655, 14 
AnnCas 628); (9) where in a suit 
for foreclosure of certain railroad 
mortgages ‘“‘the questions in this case 
are novel and important” (Louisville 
Trust Co. v. Louisville, etc., R. Co., 
U4? SS 67419 SCte820,, 43 uu. sed. 
1130); (10) where “the question is 
one of importance, involving 4s it 
does the principles which should con- 
trol in regard to the procurement of 
contracts at public lettings for work 
to be awarded to the lowest bidder” 
(MeMullen v. Hoffman, 174 U. S. 639. 
19 SCt 839, 43 L. ed. 1117); (11) “be- 
cause the ground upon which the 
Circuit Court of Appeals put its de- 
cision—the construction and applica- 
tion of some of the mineral land laws 
—was deemed of general ‘interest in 
the regions where those laws are op- 
erative” (Cole v. Ralph, 252 U.S. 286, 
289, 40 SCt 321, 64 L. ed. 567); (12) 
and where the construction of acts of 
congress in,the light of treaties with 
a foreign government and the status 
of domicile in respect of the natives 
of one country domiciled in another, 
matters deemed to be “of interna- 
tional concern,” were brought under 
consideration upon the record (Ex p. 
Lau Ow Bew, 141 U. S. 588, 12 SCt 
43, 25 L. ed. 868). fe 

[b] Patent cases.—Dowagiac Mfg. 
Co. v. Minnesota Moline Plow Co., 
235 U. S. 641, 35 SCt 221, 59 L. ed. 
398; William Cramp, etc., Ship, etc., 
Bldg. Co. v. International Curtis Mar. 
Turbine Co., 228 U. S. 645, 33 SCt 
722, 57 GL. ed. 1003; Westinghouse 
Electric, etc., Co. v. Wagner Electric, 
ete., Co., 225 U. S. 604, 32 SCt 691, 56 


L. ed. 1222, 111 LRANS 653. See also 
infra § 208. i 
88. Kingman v. Western Mfg. Co., 


170. U. S. 675, 18 SCt'786, 42 L. ed. 


1192. 

89. Cochran v. Montgomery 
County, 199 U. S. 260, 270, 26 SCt 58, 
50 Ll. ed. 182, 4 AnnCas 451 (‘in the 
exercise of one of the essential func- 
tions of this court, the determina- 
tion of the jurisdiction of the courts 
below’). 3 

90. Joplin Mercantile Co. v. U. S., 
236 UW. S. 531, 35 SCt 291, 59 L. ed. 
705 (a criminal case). 

91. Grigsby v. Russell, 222 U. S. 
HAD Hise SCE 7583056, 1L. wed) 133, 186 
LRANS 642, AnnCasi913B 863. 

92; U. S. v. Reynolds, 250 U. S. 
104, 39 SCt 409, 638 L. ed. 873. 


[26-C, Ju]. 875- 


ruling;®1 that the decision of the supreme court 
cited by the circuit court of appeals in support of 
its judgment ‘‘is not entirely apposite;’’ 2 that it 
was to be determined whether the circuit court of 
appeals correctly decided ‘‘a question left open’’ in 
a former decision of the supreme court ;%* that the 
precise but important question of venue or proper 
district for bringing the suit ‘‘has not been de- 
cided: by this court;’’ °* that decisions of circuit 
courts of appeals,® especially in patent cases,%* or 
of federal courts in general ® are in conflict on the 
question involved; that for more than a century 
the federal trial courts had disagreed on a certain 
question of trial procedure ;°8 that there was a mani- 
fest conflict between the ruling of the circuit court 
of appeals and that of the highest state court upon 
the construction of the state statute of limitations 
governing the instant case;99 and that the decision 
of the cireuit court of appeals in the instant ease 
was rendered by a divided court,! may be inferred 


93. Detroit Steel Cooperage Co. v. 
Sisterville Brewing Co., 233 U. S. 
712, 34 SCt 758, 58 L. ed. 1166, 


94. Camp v. Gress, 250 U. S. 308, 
39 SCt 478, 63 L. ed. 997. 
95. Grinnell Washing Mach, Co. vy. 


E. E. Johnson Co., 247 U. S. 426, 38 
SCt 547, 62 L. ed. 1196; Caminetti v. 
UyS.; 242 UieS.,7470,), 372 SCte192) 6 
L, ed. 442; Hanover Star Milling Co. 
v. Metcalf, 240 U. S. 408, 36 SCt 357, 
60 L. ed. 713; Lapina v. Williams, 
232, U.S. 78, 34 SCt 196,958 Lic ed. 
515; Cameron v:°U. S., 231 U.S. 710; 
34 SCt 244, 58 L. ed. 448; Saxlehner 
v. Wagner, 216 U. S. 375, 30 SCt 298, 
54 L. ed, 525; Komada v. U. S., 215 


U. S. 392, 30 SCt 136. 54 L. ed. 249; 
Chicago Bd. of Trade v. Christie 
Grain; }ete;sCo., 1198 5 Ug Sun 23625 


SCt 637, 49 Le ed... 108% 

[a] Whugs writs of certiorari were 
granted to review decrees of two cir- 
cuit courts of appeals where, al- 
though both courts reversed decrees 
below granting temporary injunc- 
tions, “these courts differed upon 
fundamental questions,” Hanover 
Star Milling Co, v. Metcalf, 240 U. S. 
403, 408, 36 SCt 357, 60 L. ed. 718. 


96. See infra § 208. 
97. Erie R. Co. v. Collins, 253 U. 
S. 77, 40 SCt 450, 64 L. ed. 790; 


Tllinois Cent. Trust Co. v. Chicago 
Auditorium Assoc., 240 U. S. 581, 36 
Sct 412, 60 L. ed. 811, LRA1917B 
580; McMullen v. Hoffman, 174 U. 
$..689,.19 SCt83 9.9.43) by ved: L117; 

[a] @husi “the cases upon the sub- 
ject are not entirely harmonious, and 
we think it well to again consider 
some of them, and, so far as possible . 
to remove the doubts which seem- 
ingly have arisen in this branch of 
the law.’”? McMullen v. Hoffman, 174 
Ree 639, 645, 19 SCt 839, 43 L. ed. 

98. Carpenter v. Winn, 221 U. S. 
533, 81 °SCt 688,55 Li. .ed,; 842. 

99. Alice State Bank v. Houston 
Pasture Co., 247 U. S. 240, 38 SCt 496, 
62 L. ed. 1096. 

1. Sol Louie v. U.°S., 41 SCt 188, 
65 L. ed. —; Chicago, ete, R. Oo. 
v. Des Moines Union R. Co., 41 SCt 
81, 65 L. ed. —; Berlin Mills Co. v. 
Proctor, etce., Co., 41 SCt 75, 65 L. ed. 
—; Brie R, Co. v,.,.Szary, 2538 Uy S: 
86, 40 SCt 454, 64 L. ed. 794; Cole 
v. Ralph, 252.U. S.. 286, 40 SCt 321, 
64 L. ed. 567; U. S. v. Poland, 251 U. 
S.. 221,40 SCt.127, 64 L. ed. 236; 
Detroit Steel Cooperage Co. v. Sis- 
terville Brewing Co., 233 U. S. 712, 
34 SCt 7538, 58 L. ed. 1166; Waskey 
v. Chambers, 224 U. S. 564, 32 SCt 
597, 56 L. ed. 885, AnnCas1918D 998; 
Penman v. St. Paul F. & M. Ins. Co., 
216 U. S. 311, 30 SCt 812, 54 L. ed. 
493; Ingersoll v. Coram, 211 U. S. 
335, 29 SCt 92, 53 L. ed. 208; Empire 
State Cattle Co. v. Atchison, etc., R. 
Come2t.0) U:-S,.-1,28 SCbl604, 2 o2mlas 
ed. 931, 15 AnnCas 70; Howe Scale 


876 [250.J.] 


to have been influential in obtaining the writ. 
multitude of cases where the writ has been issued 
the ground for granting it can be deduced only from 
the court’s description of the question decided by 
the cireuit court of appeals, for instance, in cases 


Co. v. Wyckoff, 198 U.S. 118, 25 SCt 
609, 49 L. ed. 972; Connecticut Mut. 
ieehos: ACOs v., lullmon, 1832 Us iS) 
208, 23 SCt 294, 47 L. ed. 446; Wor- 
den vy. California Fig Syrup Co., 187 
We Ss. b16) 23. SC 161, 47 Ls: ‘ed. 282; 
Harmers ) dui, Dj Cozeve Penn Plate 
Glass Co., 186 U. S. 434, 22 SCt 842, 
46 L. ed. 1234; New York City v. Pine, 
18550. S. 93, 22 SCt 592,46 Li ed. 
820; Dinsmore v. Southern Express 
Conus eWes. Utd)! 22 5SCt. 45, 46) iu: 
ed. 111; Holzapfel’s Compositions Co. 
v. Rahtjen’s American Composition 
CommlcowUs Ss: 1, 22 SCt 6,246 T:) ed, 
49; UW. S. Rubber Co. v. American 
Oak Leather Co., 181 U. S. 434, 21 SCt 
670, 45 L. ed. 938; Bosworth v. Carr, 
179° U. S. 444, 21 SCt 194, 45 L. ed. 
268; Rau v. Bosworth, 179 U.S. 4438, 
21 SCt 194, 45 L. ed. 268; Chicago 
Stew. aico. eV. bosworth 179) Ui S. 
442, 21 SCt 183, 45 L. ed. 267; Hunt- 
ting El. Co. v. Bosworth, 179 U. S. 
415, 21 SCt 183, 45 L. ed. 256; New 
York Mut. L. Ins. Co. v. Phinney, 178 
U. S. 327, 20 SCt 906, 44 L. ed. 1088; 


De la Vergne Refrigerating Mach. 
Co. v. German Sav. Inst., 175 U. S. 
40, 20 SCt 20, 44 L. ed. 65; Rich- 


mond v. Southern Bell Tel., etc., Co., 
Wa U.S. 761, 19 SCt 778, 43 LL. ed. 
1162; U. S. v. Dudley, 174 U. S. 670, 
19 SCt 801, 48 L. ed. 1129; Lake 
County v. Dudley, 173 U. S. 243, 19 
SCt 398, 48 L. ed. 684: Pierce v. Ten- 
nessee Coal, etc., Co., 173 U. S. 1, 19 
SCt 335, °43). LL. ed: 591; -Missouri; 
etc., Trust Co. v. Krumseig, 172 U. S. 
351, 19 SCt 179, 43 L. ed, 474; Hub- 
hardy.) Tod, 172. Uj. S.474, 19° Sct 
14, 43 L. ed. 246. 

“To consider the question which 
gave rise to a division of opinion in 
the Circuit Court of Appeals.’ Em- 
pire State Cattle Co. v. Atchison, etc., 
RaCon 240 OU. S. L, 7,728 SC 607, 52 
paced. Vet, 15? AnnCas 70: 

2. Birge-Forbes Co. v. Heye, 251 
U. S. 317, 40 SCt 160, 64 L. ed. 286; 
La Republique Francaise v. Sara- 
toga Vichy Spring Co., 191 U. S. 427, 
24 SCt 145, 48 L. ed. 247; New Or- 
leans v. Fisher, 180 U. S. 185, 21 SCt 
347, 45 L. ed. 485; Saxlehner v. Niel- 
sen, 179'U. S. 43, 21 SCt 16, 45 L. ed. 
77; Saxlehner v. Hisner, ete., Co., 179 
Wes. 19) 21° SCt tT £5 'Led! 60; Stuart 
v. Haston, 170 U. S. 383, 18 SCt 650, 
42 L. ed. 1078; Underhill v. Hernan- 
dez; 168° U. S.'250,"18 SCt 83, 42° L: 
ed. 456. 

Appeal or writ of error precluded 
in this class of cases see supra § 205. 

3. Wells v. Taylor, 41 SCt 93, 65 


L. ed. —; Niles-Cement-Pond Co. v. 
_Iron Moulders’ Union, 41. SCt 39, 
65 L. ed. —; Fidelity L. & T. Co. 


v. Du Bois Hlectric Co., 253 U.S. 212; 
40 SCt 514, 64 L. ed. 865; Western 
Union Tel. Co. v. Brown, 253 U. S. 
101, 46 SCt 466, 64 L. ed. 803; Chi- 
cago, ete. Co. v. McCaull-Dinsmore 
Col, 253° U. S. 97, 40 SCt 504, 64.1. 
ed. 801; Cole v. Ralph, 252 U. S. 286, 
40 SCt 321, 64 L. ed. 567; Southern 
Pae. Co. v. Bogert, 250 U. S. 483, 39 
SCt 533, 63 L. ed. 1099 [reh allowed 
39 SCt 492]; Camp v. Gress, 250 U. 
S. 308, 39 SCt 478, 63 L. ed. 997; Ball 
Engineering Co. v. White, 250 U. S. 
46, 39 SCt 393, 63 L. ed. 835; Guerini 
Stone Co. v. P. J. Carlin Constr. Co., 
248 U. S. 334, 39 SCt 102, 63 L. ed. 
275, International News Service v. 
Associated Press, 248 U.S. 215, 39 SCt 
68, 63 L. ed. 211, 2 ALR 298; Ster- 
rett v. Cincinnati Second Nat. Bank, 
248°. S. 73, 39 SCt 27, 63 L. ed..135; 
Watts v. Unione Austriaca di Navi- 
gazione, 248 U. S. 9, 39 SCt 1, 68 L. 
ed. 100, 3 ALR 323; Friederichsen v. 
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L. ed. 1075; Erie R. Co. v. Hilt, 247 
U. S297) 38 “SCt- 435, 62 sbered- 10035 
Hagle Glass, etc., Co. v. Rowe, 245 U. 
Sr 275s Bei SCu. 81s (62, 0s sed nz SiGnni. 
Si've-dack, 244° 0; Si sor sGisGeL O05; 
61 L. ed. 1222; Memphis St. R. Co. v. 
Moore, 243 U. S. 299, 37 SCt 273, 61 
L. ed. 738; Pease v. Rathbun-Jones 
Engineering Co., 243 U. S. 278, 37 SCt 
283, 61 L. ed. 715, AnnCasi1918C 1147; 
Sims. v. Edenborn, 242 U. S. 131, 37 
SCt 36. 61 L. ed. 199; New York Mut. 
L. Ins, Co. v. Hilton-Green, 241 U. S. 
613, 36 SCt 676;>60 L. ed. 1202; New 
York L. Ins. Co. v. Dunlevy, 241 U.S. 
518, 36 SCt 613, 60_L. ed. 1140; Russo- 
Chinese Bank v. National Bank of 
Commerce, 241 U. S. 403, 36 SCt 652, 
60 L. ed. 1065; Northern Pac. R. Co. 
v. Meese, 239 U. S. 614, 36 SCt 228, 
60 L. ed. 467; New York v. Sage, 239 
U: S.57,') 36) SCt. 26;~60 (Ls. ed. 9143; 
McDonald v. Pless, 238 U. S. 264, 35 
SCE i383) -69 Sle sed= 300i bumber 
Underwriters v. Rife, 237 U. S. 605, 
35 SCt 717, 59 L. ed. 1140; Brown v. 
Fletcher, 237 (Ose sh 588e2300 SCt 17505 
59 L. ed. 1128; Guffey v. Smith, 237 
U. S.101, 35 SCt 52; 59 Le ed. 856; 
Wright v, Louisville, ete., R. Co., 236 
U.S. 687; 35 SCt 475,69 LL. ed..788; 
Gleason v. Thaw, 236 U. S. 558, 35 
SCt "237; 00 Mis eas Lika Hopkins va 
Hebard, 235 U, S. 284%, 35-SCt 26,159 
L. ed. 232; Order of St. Benedict v. 
Steinhauser, 234 U. S. 640, 34 SCt 
932, 58 L. ed. 1512; Myers v. Pitts- 
burgh Coal Co., 233 U. S. 184, 34 SCt 
559, 58 L. ed. 906; Archer vy. Green- 
ville Sand, etc., Co., 233 U. S. 60, 34 
SCt 567, 58 Ll. ed. 850; Thomas v. 
Matthiessen, 232 U. S. 221, 34 SCt 
312, 58 L. ed. 577; Prudential Ins. 
Co. v. Moore, 231 U. S. 560, 34 SCt 
191, 58 L. ed. 367; AXtna L. Ins. Co. 
v. Moore, 231 U. S. 543, 34 SCt 186, 
58 L. ed. 256; Slocum v. New York 
L. Ins. Co., 228 U. S. 364, 33 SCt 523, 
57 L. ed. 879, ,AnnCas1914D 1029; 
Michigan Trust Co. v. Ferry, 228 U. 
S:> 346,433 0 SCt) 550,057 “En 

Friend v. Talcott, 228 U. S. 
SCE 505 ov win Meds 274/85 
Union mPae RCo, 22 i usene Le sS 
SCt 338, 57 L. ed. 5385; Flannelly v. 
Delaware, ete, Co., 225 U. S. 597, 32 
SCt 788, 56 L. ed. 1221, 44 LRANS 
154; Messinger v. Anderson, 225 U. S. 
436, 1 0382 (SCUMTS9) 2H 6) len edly Ano) 
Schodde v. Twin Falls Land, ete., Co., 
224 U. S. 107, 32 SCt 470, 56 L. ed. 
686; Northwestern Mut. L. Ins. Co. v. 
McCue, 223 U. S. 234, 32 SCt 220, 56 L. 
ed. 419, 38 LRANS 57; Cuba R. Co. v. 
Crosby, 222 U. S. 473,32 SCt- 132, 
56 L. ed. 274, 38 LRANS 40; Bryan v. 
Ker, 222 U. S. 107, 32° SCt 26, 56° L. 
ed. 114; Bean (vi). Morris) (221 U. Si 
485, 31 SCti 703, 55 Ei ed) sot rbelix 
Via St. Louis etes Ril ©on 1220 40. aS: 
O80) 831 SCt.-61 7) 55) ved 90 bre 
Miles Medical Co. v. Park, 220 U. S. 
373, 31 SCt 376, 55 L. ed. 502; Omaha 
v. Omaha Water Co., 218 U. S. 180, 
30 SCt 615, 54 L.-ed. 991, 48 LRANS 
1084; Southern R. Co. v. King, 217 U. 


S. 524, 30 SCt 594, 54 Li. ed! 868. 
Weems Steamboat Co. v. People’s 
Steamboat Co., 214 U. S. 345, 29 Sct 


661, 53 L. ed. 1024, 16 AnnCas 1222: 
Peck v. Tribune Co., 214 U. S. 185, 
29 SCt_ 554, 58 L. ed. 960, 16 AnnCas 
1075; Dupree v. Mansur, 214 U. S. 
161, 29 SCt 548, 53 L. ed. 950; Mur- 
ray v. Wilson Distilling Co., 213 U. 
S.. 151, 29 SCt 458) 53). edin742 
Equitable L, Assur. Soc. v. Brown, 
213° U. S. 25, 29 SCt 404,53 LL. ed: 
682; Continental Wall Paper Co. v. 
Voight, 212 U. S. 227, 29 SCt 280, 53 
L. ed. 486; Standard Oil Co. v. Ander 
son, 212 U. S. 215, 29 SCt 252) 53 2. 


Renard, 247 U. S. 207, 38 SCt 450, 62 led. 480; Green County v. Thomas, 211 
Sa a EE a Ee ee Se Shs SA 


For later cases, developments and changes in the law see cumulative Annotations, same title, 
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in which the jurisdiction was dependent entirely 
upon the opposite parties to the suit or controversy 
being aliens and citizens of the United States? or 
citizens of different states *—the writ having been 
granted in as many as one hundred and fifty cases 


U. S. 598, 29 SCt 168, 53 L, ed. 3435 
Green County v. Quinlan, 211 U. S. 
582,29  SCti162; +58) Ibs _edars35; 
Dominion Copper Min., etc., Co, v. 
Lewisohn, 210 U. S. 206, 28 SCt 634, 
52 L. ed. 1025; Boston, ete., R, Co. v. 
Gokey, 210 U. S. 155, 28 SCt 657, 52 
L. ed. 1002; Herring-Hall-Marvin Safe 
Co. v. Hall’s Safe Co., 208 U. S. 554, 
28 SCt 350, 52 L. ed. 616; Atlantic 
Trust Co. v. Chapman, 208 U. S. 360, 
28 SCt 406, 52 L. ed. 528, 13 AnnCas 
1155; Donnell v. Herring-Hall-Marvin 
Safe Co., 208 U. S. 267, 28 SCt 288, 
52 L. ed. 481; Ozan Lumber Co. v. 
Union County Nat. Bank, 207 U. S. 
251, 28-SCt 89, 52 lL. ed, 195; Bit- 
terman v. Louisville, ete., R. Co., 207 
UroS.205,428 (SCe ivi b2iie -edyahiay 
12 AnnCas 693; Lawson v. U. S. Min- 
ing) Co: 20% U.S: ies) Set eLomroe 
L. ed, 65; Whitfield v. Attna L. Ins. 
Co., 205 U..S. 489, 27 SCt 578,51 L. 
ed. 895; Wicomico County v. Ban- 
erott, 203) Un Sita 27 (SOE some aedas 
ed. 112; Guardian Trust, ete., Co. v. 
Fisher, 200 U. S. 57, 26 SCt 186, 50 
L. ed. 367; California Reduction Co. 
v. Sanitary Reduction Works, 199 
U. S. 306, 26 SCt 100, 50 L. ed. 204; 
Donovan v. Pennsylvania Co., 199 U. 
Seto, 26. SCti 910-0 fle danse. 
Nederland L. Ins. Co. v. Minert, 199 
WMS. 171, 2648Ct 15) b0edgy ed aalsg: 
4 AnnCas 480; McGuire v. Blount, 199 
DiS.) £425,526 (SC 17°50) Waived, Wiz: 
O’Callaghan v. O’Brien, 199 U. S. 89, 
2p) SCti 275,050 Ti) edi P0tseGreat 
Western Min., etc., Co. v. Harris, 198 
U. S. 561, 25 SCt 770, 49 L. ed. 1163: 
Louisville, etc., R. Co. v. West Coast 
Naval Stores Co., 198 U. S. 483, 25 
SCt 745, 49 L. ed. 1185; Riverdale 
Cotton Mills v. Alabama, etc., Mfg. 
Co., 198 U. S. 188, 25 SCt 629, 49 L. 
ed. 1008; Howe Scale Co. v. Wycoff, 
198 U.S. 118,25 SCt“609; 48 I. ed: 
584; Harriman y. Northern Securi- 
ties Co., 197 U.S. 244, 25 Sct '4938; 
49 L. ed. 739; Wheeler v. Plumas 
County, 196 U. S. 562, 25 SCt 316, 
49 LL. ed. 599; BPlanigan v. Sierra 
County, 196 U. S. 553, 25 SCt 314, 49 
L. ed. 597; Creede, ete, Min., etce., 
Co. v. Uinta Tunnel Min., ete., Co., 
196 U. S. 337, 25 SCt 266, 49 L. ed. 
501; Johnson v. Southern Pac. Co., 
196 U.S) Lieb WSCte tbe) o4 on eiereds 
363; Wright v. Louisville, etc., R. Co., 
195 U. S. 219, 25 SCt 16, 49 I. ed, 
167; Mutual L. Ins. Co. v. Hill, 193 
U. S. 551, 24 SCt 538, 48 L. ed. 788: 
Great Southern Fireproof Hotel Co. 
v. Jones, 198 U. S. 532, 24 Sct 576, 
48 L. ed. 778; Northern Pac. R. Co, v. 
Adams, 192 U. S. 440, 24 SCt 408, 48 
L. ed. 513; Hubbert v. Campbells- 
ville Lumber Co., 191 U. §S., 70,24 SCt 
28, 48 L. ed. 101; Stanly County v. 
Coler, 190 U. S. 487, 23 Sct 811, 47 
L. ed. 1126; Wilkes County v. Coler, 
L901! S) 107-23 SCti788e4 tebe eas 
971; Chattanooga Nat. Bldg., etc., As- 
soc. v. Denson, 189 U. S. 408, 23 
SCt 630, 47 L. ed. 870; Zane v. Ham- 
ilton County, 189 U. S. 370, 23 Sct 
538, 47 L. ed. 858; Nashua Sav. Bank 
v. Anglo-American Land, etc., Co., 189 
U. S. 221, 23 SCt 517, 47 L. ed, 782; 
Maryland Widelity, etc, Co. v. L. 
Bucki, ete., Lumber Co., 
185, 23 SCt 582, 47 L. ed. 744; Bell 
v. Commonwealth Title Ins., &tc., Co., 
189° US. 131,923 SCt. 569,47 be ed. 
741; Hale v. Allinson, 188 U.S. 56, - 
23 SCt 244, 47 L. ed. 380; Burt v. 
Union Cent. L. Ins. Co., 187 U. S. 
362, 23 SCt 139, 47 L. ed, 216; Se- 
curity Trust Co. v. Dent, 187 U. S. 
237, 23 SCt 61, 47 L. ed. 158; Knights 
Templars’, ete., L. Indemn. Co. v. 
Jarman, 187 U. S. 197, 23 SCt 108, 
47 L. ed. 139; Schwartz v. Duss, 187 


page and note number, 


189 U. So 
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of diversity of citizenship, in eases arising under the 
patent laws,‘ under the trade-mark laws,® under the 


U. S. 8, 28 SCt 4, 47 L. ed. 53; Mary- 
land Fidelity, etc., Co. v. Gaurines, 
186 U. S. 342, 22 SCt 833, 46 L. ed. 
1193; Williams v. Gaylord, 186 U. 
S. 157, 22 SCt 798, 46 L. ed. 1102; 
Ward v. -Joslin, 186 U. S. 142, 22 
SCt 807, 46 L. ed. 1093; O’Brien v. 
Wheelock, 184 U. S. 450, 22 SCt 354, 
46 L. ed. 636; Waite v. Santa Cruz, 
184 \U..S. 302, 22 St 327, 46 L. ed. 
552; Guarantee Co. of North America 
v. Mechanics’ Sav. Bank, ete., Co., 
183 U. S. 402, 22 SCt 124, 46 L. ed. 
253; McMaster v. New York Lt Ins. 
Co5483) U(S 253122) SCt 110, 460L: 
ed. 64; Clews v. Jamieson, 182 U. S. 
Polen twoct. o45, 45 i. ed, A183. 0: 
S. Rubber Co. v. American Oak 
Leather Co., 181 U. S. 434, 21 SCt 670, 
45 L. ed. 938; American Sugar Re- 
fining Co. v. New Orleans, 181 U. S. 
277, 21 SCt 646, 45 L. ed. 859; Mit- 
chell v. Chicago First Nat. Bank, 
18060 S.471,- 21 SCt 418, 45 L.’ ed. 
627; Holly v. Protestant Episcopal 
Church Missionary Soc., 
284, 120. .SCt-9395; 945° oL. 
New Orleans v. Warner, 
185, 21 SCt 247, 45 L. ed. 485; Mutual 
L. Ins. Co. v. Cohen, 179 U. S. 262, 
21 SCt 106, 45 L. ed. 181; Washburn. 
etc., Mfg. Co. v. Reliance Mar. Ins. 
Comm Ouueys. ee21eSCud, 14504. ced. 
49; Moffett v. Rochester, 178 U.,S. 
373, 20 SCt 957, 44 L. ed. 1108; Chi- 
cago, ete., R. Co. v. Clark, 178 U. S. 
353, 20 SCt 924, 44 L. ed. 1099; New 
York Mut. L. Ins. Co. v. Allen, 178 
Me eicee shd,= 20 ‘SCt 913,44 -I-,,ed. 
1098; New York Mut. L. Ins. Co. v. 
Hill, 178 U. S. 347, 20 SCt 914, 44 L. 
ed. 1097; New York Mut. L. Ins. Co. 
v. Sears, 178 U. S. 345, 20 SCt 912, 
44 Ll. ed. 1096; Roehm v. Horst, 178 
U. S. 1, 20 SCt 780, 44 L. ed. 958; 
Adams v. Cowen, 177 U. S. 471, 20 
Sct 668, 44 L. ed. 851; Lackawanna 
Tron, ete., Co. v. Farmers’ L. & T. 
Go., 176 U. S. 298, 20 SCt 363, 44 LL. 
ed. 475; Southern R. Co. v. Carnegie 
Steel Co., 176 U. S. 257, 20 SCt 347, 
44 lh. ed. 458; New Orleans v. War- 
ner, 175 U. S. 120, 20 SCt 44, 44 L. ed. 
96, 176 U. S. 92, 20 SCt 280, 44 L. 
ed. 385; Hartford F. Ins. Co. v. Chi- 
cago, ete., R. Co., 175 U. S. 91, 20 SCt 
33, 44 L. ed. 84; Wade v. Travis 
County, 174 U. S. 499, 19 SCt 715, 43 
L. ed. 1060; Bosworth v. St. Louis 
Terminal R. Assoc., 174 U. S. 182, 19 
Sct 625, 43 L. ed. 941; Gunnison 
County v. Rollins, 173 U. S. 255, 19 
sct 390, 43 L. ed. 689; Sioux City 
Terminal R., ete., Co. v. Trust Co. of 
North America, 173 U. S. 99, 19 SCt 
341, 43 L. ed. 628; Pullman’s Palace- 
Car Co. v. Central Transp. Co., 171 U. 
S 138, 18 SCt 808, 43 Li ed. 108; 
Provident Life, ete. Co. v. Mercer 
County, 170 U. S. 593, 18 SCt 788, 42 
L. ed. 1156; Virginia, etc., Coal Co. v. 
Central R., ete. Co., 170 U. S. 355, 
18 SCt 657, 42 L. ed. 1068; Ritter v. 
New York Mut. L. Ins. Co., 169 U. Ss. 
139, 18 SCt 300, 42 L. ed. 693; Hyer 
y. Richmond Tract. Co., 168 U. Ss. 
A471. 18 SCt 114, 42°. ed. 547; En- 
terprise Min, Co. v. Rico-Aspen Cons. 
Min. Co., 167 U. S. 108, 17 SCt 762, 
42 L. ed. 96; Walker v. Brown, 165 U. 
sect 453, 41 L. ed. 865; 
Russ, 162 U. S. 170, 16 
Sct 695, 40 L. ed. 930, 163 U. Ss. 100, 
ed: 87; Last 
Chance Min. Co. v. Tyler Min. Co., 
“157 U. S. 683, 15 SCt 733, 39 L, ed. 
859. 

Appeal or writ of error precluded 
in this class of cases see supra § 205. 
4. See infra § 208. 

5. Coca Cola Co. v. Koke Co., 41 
Sct 113, 65 L. ed. —; Schlitz Brewing 
Co. v. Houston Ice, etc., Co.) 2500 Us 
Sh 28) 39 [SCt 401, 63 L. ed. 822; 
United Drug Co. Vv. Theodore Rec- 
tanus Co., 248 U. S. 90, 39 SCt 48, 63 
L. ed. 141; Rock Spring Distilling Co. 
vy, Gaines, 246 U. S. 812, 38 SCt 327, 
62 L. ed. 738; Hamilton-Brown Shoe 
Co. v. Wolf, 240 U. S. 251, 36 SCt 269, 


1288, 64 L. ed. 375; 
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60 L. ed. 629; Thaddeus Davids Co. 
v. Davids, 233 U. S. 461, 34 SCt 648, 
58 L. ed. 1046, AnnCasl915B 322; 
Baglin v. Cusenier Co., 221 U. S. 580, 
31 SCt 669, 55 L. ed. 863. 
_ Appeal or writ of error precluded 
Rage class of cases see supra 

6. Manners v. Morrsco, 252 U. S. 
417), 40) SCt 335, 64. ed. 590; Li A. 
Westermann Co, v. Dispatch Printing 
Co., 249 U. S. 100, 89 SCt 194, 63 L. 
ed. 499; Herbert v. Shanley Co., 242 
Sad Seo no ele woes 16loe Lior, ed; 

Appeal or writ of error precluded 
in this class of cases see supra § 205. 

7. Pennsylvania Mut. L. Ins, Co. 
v. Lederer, 252 U. S. 523, 40 SCt 397, 
64 L. ed. 698; Forged Steel Wheel 
@o. vv: Twewellyn, | ‘251 -Ue +S: 511, 40 
SCt 285. 64 L. ed. 380; Worth Bros. 
Co. v. Lederer, 251 U. S. 507, 40 SCt 
282, 64 L. ed. 377; Carbon Steel Co. 
v. Lewellyn, 251 U. S. 501, 40 SCt 
Crocker v. Mal- 
ley, 249 U. S. 2238, 39 SCt 270, 63 L. 
ed. 573, 2 ALR 1601; Gulf Oil Corp. 
v. Lewellyn, 248 U. S. 71, 39 SCt 35, 
63 L. ed. 133; Lynch v. Hornby, 247 
U. S. 339, 38 SCt 543, 62 L. ed. 1149; 
Lynch v. Turrish, 247 U. S. 221, 38 
SCt 537, 62 L. ed. 1087; U. S. v. Cleve- 
land, ete., R. Co., 247 U. S. 195, 38 
sct 472, 62 L. ed. 1064; Hays v. 
Gauley Mountain Coal Co., 247 U. S. 
189, 38 SCt 470, 62 L. ed..1061; Doyle 
vy. Mitchell Bros. Co., 247 U. S. 179, 
38 SCt 467, 62 L. ed. 1054; Von Baum- 
bach v. Sargent Land Co., 242 U.S. 
503, 37 SCt 201, 61 L. ed. 460; An- 
derson v. Forty-Two Broadway Co., 
239 U. S. 69, 36 SCt 17, 60 L. ed. 
152; McCoach v. Pratt, 236 U. S. 
562, 35 SCt 421, 59 L. ed. 720; U.S. 
v. Whitridge, 231 U. S. 144, 34 SCt 
24, 58 Li. ed. 159; McCoach v. Mine- 
hill, ete., R. Co., 228 U. S. 295, 33 
Sct 419, 57 L. ed. 842; U. S. v. Cham- 
berlin, 219 U. S. 250, 31 SCt 155, 
55 L. ed. 204; U.S. v. Dieckerhoff, 
202 U. S. 302, 26 SCt 604, 50 L. ed. 
1041; U. S. v. Whitridge, 197 WAGs: 
135, 25-SCt 406, 49 L. ed. 696; U.S. 
vy. Buffalo Natural Gas Fuel Co., 172 
U. S. 339, 19 SCt 200, 43 L. ed. 469; 
North American Commercial Co. ‘v. 
We. Selle US 110 8M SCt Siw e8 
L. ed. 98; The Conqueror, 166 U. S. 
110, 17 SCt 510, 41 L. ed. 937; Salton- 
stall v. Birtwell, 164 U. S. 54, 17 SCt 
19, 41 L. ed. 348. 

Appeal or writ of error precluded 
in this class of cases see supra § 205. 

8. Sol Louie v. U. S., 41 _SCt 188, 
65 L. ed. —; Caminetti v_U. S., 242 
TS: 470.3% SCtr192)) 61 Te ed. 442; 
Cameron v.’U. S., 231 U. S. 710, 34 
Sct 244, 58 L. ed. 448; Summers v. 
THiS: 231 WU. S292," 84 SC. 38; 58 
L. ed. 137; Nash v. U. S., 229 U. Ss. 
373, 33 SCt 780, 57 L. ed. 1232; Harris 
vy. U. S, 227 U. S. 340, 38 SCt 289, 
57 L. ed. 534; Bennett v. U. S., 227 
UJ. S. 333, 33 SCt 288, 57 L. ed. 531; 
Heike v. U. S., 227 U. S. 131, 33 SCt 
226, 57 L. ed. 450, AnnCas1914C 123); 
Holmgren v. U. S., 217. U.S. 509, 30 
Sct 588, 54 L. ed. 861, 19 AnnCas 
778; Old Nick Williams @o74Ne CULS:, 
915 U. S. 541, 30 SCt 221, 54 L. ed. 
318; Chicago, etc, R. Co. v. U-.Ss:., 
909 U. S. 90, 28 SCt 439, 52 L. ed. 
698; Armour Packing Coxtve USS: 
209 U. S. 56, 28 SCt 428, 52 L. ed. 
681; Taylor v. U. S., 207 U. S. 120, 
298 SCt 53, 52 L. ed. 130; Great North- 
ern RelCor V.LUt'S.,4 208 yOy 8: 452, 
98 SCt 313, 52 L. ed. 567; Hackfeld v. 
U. S. 197 U. S. 442, 25 sct 456, 49 
L. ed. 826; Clyatt v. U. S., LOO peas 
207, 25 SCt 429, 49 L. ed. 726; Francis 
v. U. S, 188. U.S. 375, 23 Sct 334, 
47 L. ed. 508; Leovy v. U. §., 177 
WS 621,20 SCt 197, 44 is ed. 914; 
Spurr v. U. S., 174 U.S. 728, 19 SCt 
812, 43 L. ed. 1150. 

[a] The United States 
have a certiorari to review a 
ment reversing a conviction 


cannot 
judg- 
in a 


[25C.5.] 877 


copyright laws,® under the revenue laws,’ under the 
criminal laws,’ in admiralty cases,® in proceedings, 


criminal case. U. S. v. Dickinson, 
His Urs) 192) 299SCt 485; 53’ "Le “ed. 

Writ of error precluded in this 
class of cases see supra § 205. 

9. Thompson v. Lucas, 252 U. S. 
358, 40 SCt 353, 64 L. ed. 612; Strat- 
hearn SS. Co. v. Dillon, 252 U. 8S: 
348, 40 SCt 350, 64 L. ed. 607; The 
Atlanten, 252 U. S. 313, 40 SCt 332, 
64 L. ed. 586; South Coast SS. Co. 
v. Rudbach, 251 U. S. 519, 40 SCt 
233, 64 L. ed. 386; Union Fish Co. 
v. Erickson, 248 U. S. 308, 39 SCt 
112, 68 L. ed. 261; Neilson v. Rhine 
Shipping Co., 248 U. S. 205, 39 SCt 
63 L. ed. 208; Sandberg v. Mc- 
Donald, 248 U. S. 185, 39 SCt 84, 
63 L. ed. 200; Watts v. Unione Aus- 
triaca di Navigazione, 248 U.S. 9, 39 
sct 1, 63 L. ed. 100, 3 ALR 323; 
North German Lloyd v. Guaranty 
Trust Co., 244 U. S. 12, 37 SCt 490, 
61 L. ed. 960; Pacific Mail SS. Co. 
v. Schmidt, 241 U. S. 245, 36 SCt 
581, 60 L. ed. 982; U. S. v. Cornell 
Steamboat Co., 202 U. S. 184, 26 
Sct 648, 50 L. ed. 987; W. J. Mc- 
Cahan Sugar Refining Co. v. Wild- 
croft; 201 )U. 6S.'378," 26» SCt 467, 
50 L. ed. 794; The Eliza Lines, 199 
UW. SP°1195'26° SCt 18) 5 0 se rediail5,; 
4 AnnCas 406; Oceanic Steam Nay. 
Co. v. Aitken, 196 U. S. 589, 25 SCt 
317, 49 L. ed. 610; The Iroquois, 194 
U. S. 240, 24 SCt 640, 48 L. ed. 
955; Mencke v. Cargo Java Sugar, 187 
TU. S. 248) 23 SCt 86, 47 L. ed. 163; 
Hagan v. Scottish Union, etc. Ins. 
Co., 186 U. S. 428, 22 SCt 862, 46 L. 
ed. 1229; Styria v. Morgan, 186 U. S. 
1 22: SCGt-W315046 ds sedint027 sesun 
Printing, ete., Assoc. v. Moore, 183 
U. S. 642, 22 SCt 240, 46 L. ed. 366; 
International Nav. Co. v. Farr, etc., 
» .Co;, 181, Us S.) 218,24) SCEnoedT, 
. ed. 830; The Queen of Pacific, 
130° W'S. 149, 21° SCt 278)° 454 Tnted. 
419: Workman v. New York, 179 U.S. 
552, 21 SCt 212, 45 L. ed. 314; Cross- 
man v. Burrill, 179 U. S. 100, 21 SCt 
38, 45 L. ed. 106; Canada Sugar- 
Refining Co. v. Insurance Co. of 
North America, 175 U. S. 609, 20 SCt 
239, 44 Li. ed. 292; The Hlfrida, 172 
U. S. 186, 19 SCt 146, 43 L. ed, 413; 
O’Brien v. Miller, 168 U. S. 287, 18 
Sct 140, 42 L. ed. 469; Compania de 
Navigacion La Flecha v. Brauer, 168 
U. S 204,18) SCt?12).427h. vede398; 
London Assur. v. Companhia de Moa- 
gens do Barreiro, 167 U. S._149, ilyé 
SCt 785, 42 L. ed. 113; The Umbria, 
166. Se 404, 07) Str 620), Ata red: 
1053; The Majestic, 166 U. S. 375, 
17 SCt 597, 41 L. ed. 1039; Panama 
R. Co. v. Napier Shipping Co., 166 
U. S. 280, 17 SCt 572, 41 L. ed. 1004; 


The Kate, 164 U. S. 458, 17 SCt 135, 
41 L. ed. 512. 
[a] Collision cases.—Lie v. San 


Franciseo, etc., SS. Co, 243 U. S. 
291.137, SCt 270) GleLived: +7265) Kur= 
ness v. Yang-T'sze Ins. Assoc., 242 
UW. 8. 430,.137 5 | SCt:141, N62 Sed: 
409; Brie R. Co. v. Erie, etc., Transp, 
Co., 204.U. S. 220, 27 SCt 246) 51 
L. ed, 450; Union Steamboat Co. v. 
Erie, ete, Transp. Co. 189 U. S. 
368, 23 SCt 504, 47 Li. ed. 854; The 
Albert Dumois, 177 U. S. 240, 20 SCt 
595, 44 L. ed. 751; The New York, 
175 Wo S187, 20 PSCti 673) 448i ved. 
126; The Victory, 168 U. S. 410, 18 
Sct 149, 42 L. ed. 519. 

[b] Proceedings for limitation of 
liability.—Liverpool, etc., Steam Nav. 
Co. v. Brooklyn Eastern District 
Terminal, 251 U. S. 48, 40 SCt 66, 
64 L, ed. 130; Capitol Transp. Co. v. 
Cambria Steel Co., 249 U. S. 334, 39 
Sct 292, 638 L. ed. 631; Luckenbach 
vy. W. J. McCahan Sugar Refining Co., 
248 U. S. 139, 39 SCt 58, 63 L. ed. 
170, 1 ALR 1522; Pendleton v. Ben- 
ner Line, 246 U. S. 353, 38 SCt 3380, 
62 L. ed. 770; La Bourgogne, 210 
U. S. 95, 28 SCt 664, 52 L. ed. 973; 
The Hamilton, 207 U. S. 398, 28 SCt 
133, 52 L. ed. 264; The Kensington, 
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causes, and controversies arising under the Bank- 
ruptey Act,!° in causes arising under the Federal 
Employers’ Liability Act,!1 in causes arising under 
the Federal Safety Appliance Act,!? and in eases 
where the amount in controversy did not exceed one 


thousand dollars, besides costs.13 


where an application for a writ of certiorari is co- 
Incidental with an appeal or a writ of error the 
court has allowed the certiorari in order to dispense 
with the necessity of deciding which is the proper 
A writ of certiorari was denied 
where, since the application therefor was made, all 
occasion for granting it was removed by the supreme 
court’s decision in another case settling the ques- 
tion involved in the proposed certiorari.!5 


proceeding.1* 


ae Wee: 268, -22SCt 102; 46) Ti.ed. 
' Appeal in this class of cases pre- 
cluded see supra § 205. 

10. Atwater v. Guernsey, 41 SCt 
150, 65 L. ed. —; U. S. v. National 
Surety Co., 41 SCt 29, 65 L. ed. ‘ 
Weidhorn v,. Levy, 253 U. S. 268, 40 
SCt 534, 64 L. ed. 898; Richmond v. 
Bird, 249 U. S: 174, 39.:SCt 186, 63 
L. ed. 543; Cohn v. Malone, 248 U. S. 
450, 39 SCt 141, 63 L. ed. 352. 

Appeal or writ of error precluded 
in this class of cases see supra § 205. 

11. Pryor v. Williams, 41 SCt 36, 
65 L. ed. —; Erie R. Co. v. Szary, 
253 U. S. 86, 40 SCt 454, 64 L. ed. 
794; Erie R. Co. v. Collins, 253 U. S. 
77, 40 SCt 450, 64 L. ed. 790: Barrett 
Vv. Virginian R. Co., 250 U. S, 473, 39 
SCt 540, 63 L. ed. 1092. 

Writ of error precluded in this 
class of cases see supra § 205. 

12. U.S. v. Northern Pac. R. Co., 
41 SCt 101, 65 L. ed, 80; Boehmer v. 
Pennsylvania R. Co., 252 U. S. 496, 
40 SCt 409, 64 L. ed. 680. 

Writ of error precluded in this 
class of cases see supra § 205. 

13. Spiller v. Atchison; ete, R. 
Cory258 VU. S: 117,140 SCt 466. 64 Ti 
ed. 810; U. S. v. Brooklyn Bastern 
Dist. Terminal, 249 U. S. 296, 39 SCt 
283, 68 L. ed. 613; Chicago, etc.; .R. 
Co. v. U. S., 247 U. S. 197, 38 SCt 
. ed. 1066; Chicago, ete., R. 
aos eeG Us Sab 12" 38 St 
- ed. 859; Atchison, etc., R. 
- S., 244 U. S, 336, 87 Sct 
- ed. 1175, AnnCas1918C 794; 
v.. Northern Pac. R. Co., 242 
190, 37 SCt 22, 61 L. ed. 240: 
v. Atchison, 


AMS = Ob, 20 
SCt 609, é . And see U. S. 
v. Beatty, 232 U. S. 468, 34 SCt 392. 
58 L. ed. 686 (recognizing the law 
to be that, if a judgment of the 
circuit court of appeals does not ex- 
ceed one thousand dollars, it is for 
that reason reviewable by writ of 
certiorari). 

[a] Habeas corpus cases (1) are 
reviewable only on certiorari (Knock 
Jan Fat v. White, 253 U. S. 454, 40 
SCt 566, 64 L. ed. 1010; White v. 
Chin Fong, 253 U. S. 90, 40 Sct 
449, 64 L. ed. 797; Gegiow v. Uhl, 
239 U. S. 3, 36 SCt 2, 60 L. ed. 114: 
Lewis v. Frick, 233 U. S. 291, 34 Sct 
488, 58 L. ed. 967; U.S. v. Regan, 
worms. 87,) 34 SCt 213,58: Tr. ed. 
494; Missouri, etc, R. Co. v. U. S., 
eon), S,-112,)'34 SCt 26, 58 cl: .ed. 
144, Tange Tun v. Edsell, 228 U. S. 
673, 32 SCt 359, 56 L. ed. 606; U. S. 
v. Wong You, 223 U. S. 67, 32 SCt 
195, 56 L. ed. 354; Whitney v. Dick, 
202 U. S. 132, 26 SCt 584, 50 L. ed. 
963; U._S. v. Sing Tuck, 194 U. Ss. 
161, 24 SCt 621, 48 L. ed. 917; Tucker 
v. Alexandroff, 183 U. S. 424, 22 sct 
195, 46 L. ed. 264; Li Sing v. U. S., 
180 U. S. 486, 21 SCt 449, 45 L. ea. 
634; Lau Ow Bew v. U. S., 144 U.S. 
47, 12 SCt 517, 36 L. ed. 340), (2) 
‘as such cases do not involve any 
amount cf money value (Lau Ow 


For later cases, developments and changes in the law see cumulative Annotations, 
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example, where 


In some eases 


other questions 


Bew V. AUS; 1440 Ue Ss 47. 126 SCt 
517, 36 L. ed. 340; Kurtz v. Mofiitt, 
LL Ul S487, sb SSC W48y 29) Toved: 
458). And see Appeal and Error 
§ 164. 

Appeal or writ of error precluded 
rag hoe class of cases see supra 

14. Illinois Cent. Trust Co. v. Chi- 
cago Anditorium Assoc., 240 U. 8S. 
581, 86 SCt 412, 60 L. ed. 811, LRA 
1917B 580; White-Smith Music Pub. 
Co. v. Apollo Co., 209 U. S. 1, 28 SCt 
319, 52 L. ed. 655, 14 AnnCas 628: 
Montana Min. Co. v. St. Louis Min.., 
etc., Co,, 204 U. S. 204, 27 Sct 254, 
51 L. ed. 444; Johnson v. Southern 
Pac. Co., 196 U. S. 1, 25 SCt 158, 49 
L. ed. 363; Pullman’s Palace-Car Co. 
v. Central Transp. Co,, 171 U. S, 138, 
18 SCt 808, 43 L. ed, 108. 

[a] This practice exceptional.— 
Denying a writ of certiorari, the 
court said: “There have been two or 
three instances in which, after a writ 
of error has been allowed, an applica- 
tion for a certiorari has been filed, 
the latter because of doubt whether 
the former would lie. It must not be 
Supposed that because we have be- 
fore us both a writ of error and an 
application for certiorari that the 
rules laid down by this court govern- 
ing the latter applications [as to im- 
portance, etce.] are to be ignored, and 
the case held in this court by either 
the writ of error or certiorari. In 
this case there is no sufficient ground 
for a certiorari.” Fields v. U. S., 205 
a. S. 292, 295, 27, SCt 543, 51 L. ed. 

7 


15. San Pedro, etc., R. Co. v. U. S., 
reat S. 307, 38 SCt 498, 62 L. ed. 

16. National Brake, ete, Co. vy. 
Christensen, 41 SCt 154, 65 L. ed. 
—; Berlin Mills Co. v. Proctor, ete., 
Co., 41 SCt.75, 65 L. ed. —:; New 
York Scaffolding Co. v. Chain Belt 
Con 4ly SCt 21) Ghalined) — + New 
York Scaffolding Co. v. Liebel-Binney 
Constr. Co., 41 SCt 18, 65 L. ed. —; 
Meccano v. Wanamaker, 253 U. S. 136, 
40 SCt 463, 64 L. ed. 822; Werk v. 
Parker, 249 U. S. 130, 39 Sct 197; 
63 L. ed. 514; Hart Steel Co. v. Rail- 
road Supply Co., 244 U.S. 294, 37 SCt 
506, 61 L. ed. 1148; Railroad Supply 
Co. v. Elyria Iron, etc., Co.,. 244 U.S, 
285, 37 SCt 502, 61 L. ed. 1136; Mo- 
tion Picture Patents Co. v. Universal 
Film Mfg. Co., 243 U. S. 502, 37 Sct 
416, 61 Li. ed. 871, AnnCasi918A 959) 
LRA1917EH 1187; Straus vy. Victor 
Talking Mach. Co., 243 U. Ss. 490, 37 
SCt 412, 61 L. ed. 866, AnnCasi1918A 
955, LRA1917E 1196; Adamson v. 
Gilliland, 242 U.S. 350, 37 Sct 169, 
61 L. ed. 356; Minerals Separation 
v. Hyde, 242 U.,S. 261, 37 Sct 82, 
61 L. ed. 286; Goshen Mfg, Con Nx 
Hubert A. Myers Mfg. Co., 242 LUSH 
202, 37 SCt 105, 61° L. ed. 248; Bire- 
ball Gas Tank, ete., Co. v. Commer- 
cial Acetylene Co., 239 WU. S. 156, 
36 SCt 86, 60 L. ed. 191; Dowagiac 
Mfg. Co. v. Minnesota Moline Plow 
Co., 235 U. S. 641, 35 Sct 221, 59 
L. ed. 398; Rubber Tire Wheel Co. 


(rs ares! 


Sek 


~ ’ j 
[§§ 207-208 


[§ 208] bb. In Patent Cases. Writs of certiorari 
have been frequently granted in patent cases,!¢ for 


it was apparent that the cireuit 


court of appeals erroneously interpreted the opin- 
ion of the supreme court in a former case involving 
the same patent,!” or where cireuit courts of ap- 
peals were in conflict as to the validity of the 
patent,'* or in conflict upon the admissibility of evi- 
dence to prove liability for infringement by reason 
of privity with an infringer,® or in conflict on 


in litigation arising out of the 


same patent,?° or in conflict upon questions of their 
own appellate jurisdiction and procedure;?! where 
the construction of a federal statute giving the 
United States a license to use patent rights was 


v. Goodyear Tire, etc., Co., 232 U. Ss. 


413, 34 SCt 403, 58 L. ed. 663; Dia- 
mond Rubber Co. v. Consolidated 
Rubber Tire Co., \220 U.S. 428, 31 
SCt 444, 55 L. ed. 527; Steward v. 
American Lava Co., 215 U. S. 161, 30 
SCt 46, 54 L. ed. 139; Leeds, ete., Co. 
y. Victor Talking Mach. Co., 213 U.S. 
825, 29 SCt 495, 53 Ii. ed. 816; Cor- 
telyou v. Johnson, 207 U. 8. 196, 28 
SCt 165, 52 L. ed. 167; Cimiotti Un- 
hairing Co. v. American Fur Refining 
Co., 198 U. S. 399, 25 SCt 697, 49 
L. ed. 1100; Singer Mfg. Co.- v. 
Cramer, 192 U. S. 265, 24 Sct 291, 48 
L, ed. 437; Brill v. Peckham Motor 
Truck, etel |) Co... 189). S. 57, 28 
SCt 562, 47 L. ed. 706: Kokomo Fence 
Mach. Co. v. Kitselman, 189 U. S. 8, 
23 SCt 521, 47 L. ed. 689; Carnegie 
Steel Co. v. Cambria Iron Co., 185 
U. S. 403, 22 SCt 698, 46 L. ea. 968; 
U. §S. Repair, ete., Co. v. Assyrian 
Asphalt_Co., 183 U. S. 591, 22 Sct 
87, 46 L: ed. 342; Hobbs v. Beach, 
180 U.S. (388, 21 \SCt.409; 45 Ti ed. 
586; Boyden Power-Brake Go. Vv. 
Westinghouse, 170 U. S. 5378 ISGt 
707, 42 L. ed. 1186; Dashiell v. Gros- 
venor, 162 U. S. 425, 16 Sct 805, 40 
L. ed. 1025. 

[a] Proceeding ancillary to pat- 
ent suit.—A petition filed in the cir- 
cuit court of appeals after affirmance 
of a decree in a patent infringe- 
ment suit for leave to file a bill of 
review was ancillary to the original 
jurisdiction invoked, and was still a 
suit involving validity of the pat- 
ent, the decree in which was final and 
subject to review by certiorari. Na- 
tional, ete, Co. y. Christensen, 41 
SCt 154, 65 L. ed. —, 

17._ Minerals Separation v. Butte, 
etc.,: Min. Co.) 250. 7. Ss 336, 39 SCt 
496, 68 L. ed. 1019. 

_ [a] Other patent cases where the 

circuit court of appeals seemed to 
have misconceived prior rulings of 
the supreme court. Marconi Wire- 
less Tel. Co. v. Simon, 246 U. S. 46, 
388 SCt 275, 62 L. ed, 568; William 
Cramp, etc., Ship, etc; Bldg. Co. vy. 
International Curtis Mar. Turbine 
Co., 246 U. S. 28, 38 SCt 27157 62) ta. 
ed. 560, : 

18. New York Scaffolding Co, vy. 
Chain Belt Co.,-41 Sct 21, 65 L. ed. 
eet New York Scaffolding Co. v. 
Liebel-Binney Constr. Co,,, 41. SCt 18, 
65) lux ed. ; T. H. Symington Co. 
v. National Malleable Castings Cae., 
250.U. S. 383, 39 Sct 542, 68 L. ed. 
1045; Grinnell Washing Mach. Co. v. 
247 U. S. 426, 38 

1196; Expanded 


Stover Mfg. Co., 177 U. 8. 485, 20 SCt 
. ed. 856. 


19. Rumford Chemical. Works v. 
Hygienic Chemical Co., 215 U. S. 156, 
30 SCt 45, 54 L. ed. 137. 

20. Dowagiac Mfg. Co. v. Minne- 
sota Moline Plow Co., 235 U. S. 641, 
35 SCt 221, 59 L. ed. 398. 


21. Smith vy, Vulcan Iron Works, 
are WS, 528, 17 SCE 407, 41 Te 


Same title, page and note number, 


+ 
a 


3 


ed. 


—— 


§§ 208-209 | 
in question,?? or. where the decision of the cireuit 
court of appeals in the instant ease conflicted with 
a decision of the supreme court construing that 
statute ;?° where a grave question concerning a rule 
of procedure was involved;?4 and where it was 
deemed expedient to distinguish a ruling by the 
supreme court in another patent suit from that 
which should be made in the instant ease,?> or to 
show exactly what was decided by the supreme 
court in other patent cases.*® 

*1§ 209] b. Of District Courts—(1) In General. 
The Cireuit Court of Appeals Act of 1891 specified 
in one of its sections the classes of cases in which 
appeals or writs of error could be taken from the 
federal district and’ cireuit courts direct to the 
supreme court.27 That section was reénacted in a 
section of the Judicial Code, except the provision 
for direct review in certain criminal cases,?* and 
except that circuit courts were abolished and their 
jurisdiction was bestowed upon the district courts,?° 
and the reénacted provisions were extended to re- 
view of judgments and decrees of the United States 
district court for Hawaii and the United States dis- 
triet court for Porto Rico.2° Like provision is made 
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[25 C.J5.] 879 


with respect to appeals from the district court of 
Alaska.*1 An appeal or writ of error can be taken 
direct to the supreme court only in the cases speci- 
fied.22. The several classes of cases in which direct 
review by the supreme court may be had under this 
section of the Judicial Code are separately con- 
sidered in following sections of this article.?* Else- 
where in the Judicial Code it is provided that an 
appeal may be taken direct to the supreme court 
from an order of a district court granting or de- 
nying an interlocutory injunction restraining a state 
officer from enforcing an unconstitutional state stat- 
ute or order of an administrative board.24 The Ju- 
dicial Code does not purport to embody all the laws 
upon the subjects to which it relates.*° So the 
United States may take an appeal from a judgment 
against it by the district court under the Tucker 
Act, so ealled, of 1887.°° An act of 1903 provides 
for direct apneal to the supreme court from final 
decrees of district courts in suits by the United 
States under any of the anti-trust acts or interstate 
commerce acts.27 An act of 1913 authorizes a di- 
rect. appeal to the supreme court from an order 
of a district court granting or continuing an interlo- 

[c] Appeal after merger in final 
decree.— Where an application for an 
interlocutory injunction was denied, 
and the decree not only disposed of 
the application, but dismissed the ac- 


tion, the denial became merged in the 
final decree, that 


| 


22. William Cramp, etc., Ship, etc.,; 35 L. ed. 965; In re Claasen, 140 U. S. | 
Bldg. Co. v. International Curtis | 200, 11 SCt 735 35 L. ed. 409. 
Mar. Turbine Co., 246-U. S. 28, 38 28. Jud. Code § 238. 
Sct 271, 62 L. ed. 560. Review in criminal cases see infra 
22. Marconi Wireless Tel. Co. v.| §§ 266, 267. 
Simon, 246 U. S. 46, 38 SCt 275, 62 L. 29. Jud. Code § 289. 
ed. 568. 30. Jud. Code § 233 as amended by 


24, Westinghouse Hlectric, etc. 
Co. v. Wagner Electric, ete., Co., 225 
U. S. 604, 32 SCt 691, 56 L. ed. 1222, 
41 LRANS 653. : : 

[a] Thus, in a suit against an in- 
fringer to recover profits “the writ 
was issued in view of the holding 
that, though the Master found that 
the defendant had made a profit of 
$132,000 from the sale of infringing 
transformers, the plaintiff could yet 
only recover $1 because it failed to 
separate the profits made by its. pat- 
ent from those made by the defend- 
ant’s addition. 1. The question as to 
who has the burden of proof, in cases 
like this, is one of great practical im- 
portance and constantly arises in 
patent cases. There has been much 
controversy on the subject and a con- 


flict in decisions.” Westinghouse 
Electric, ete., Co. v. Wagner Hlec- 
tric, ete., Co. 225 U. S. 604, 614, 32 
Sct 691, 56 L. ed. 1222, 41 LRANS 
bos 

: 25. Rubber Tire Wheel COs fi M- 
Goodyear Tire, ete., Co., 232 hs. 


Sct 403, 58 L. ed. 663. 

26. Continental Paper Bag Cont 
Eastern Paper Bag Co., 210 U. S. 405, 
28 SCt 748, 52 L. ed. 1122. 

e7, Act March 3, 1891 (26 St. at 
L. 827 .¢ 517 § 5). : f 

[a] Except as therein. prescribed 
no review could be had_in the su- 
preme court on direct appeal or writ 
of error. Webster v. Daly, 163 U. S. 
Hho) Loe SCrnol, 4h dy, ed. 111. 

{[b] For effect of Circuit Court of 
Appeals Act on cases pending when 
it took effect see Little Rock, etc., 
R. Co. v. East Tennessee, 2} pm 54 
Co., 159 U. S. 698, 16 sct 189, 40 L. 
ed. 311; Mattingly v. Northwestern 
Virginia R. Co., 158 _U. S. 538, 15 SCt 
725, 39 lu. ed. 894; Lutcher v. U. §., 
TiVo set Loe esCe 718, 39 L. 
ed. 759; Mason v. Pewabic Min. Co., 
153 U. S. 361, 14 SCt 847, 38 L. ed. 
745; Aspen Min., etc., Co. |v: Bill- 
ings, 150. U.S. 31, TAO SOt eaten 
ed. 986; Hubbard v. Soby, 146 U.S. 
Bets. Ste 3,4 0.08 Le. ed. 886; Cin- 
cinnati Safe, etc., _Co. v. Grand 
Rapids Safety Deposit Co., 146 U. S. 
54, 13° SCt 13, 36... .ed. 885; National 
Exch. Bank v. Peters, 144 WS 50, 
12 SCt 767, 36 L. ed. 545; Wauton v. 
De Wolf, 142 U. S. 138, 12 SCE 178, 


413, 34 


Act of Jan. 28, 1915 (38 St. at L. 
804 c 22 § 2). . 

31. Jud. Code § 247 (which au- 
thorizes appeals or writs of error to 
the supreme court in practically the 
same cases in which it would be 
authorized in the case of any other 
district court); Itow v. U. S., 2338 
UW. Si 58h, 34. SCt 699, 68 Li eds 1102. 

32. Pronovost v. U. S., 232 U. 5S. 
487, 34° SCt 391, 58 L. ed. 696. 

[al Habeas corpus cases.—The 
right of direct appeal to the supreme 
court in habeas corpus proceedings 
exists in cases designated by statute 
as those in which a direct appeal 
shall be allowed, but in those cases 
only. Hx p. Lennon, 150 U. S. 393, 14 
Sct 123, 37 L. ed. 1120; In re Marmo, 
138 Fed. 201. 

33. Constitutional questions in- 
volved see infra § 263. 

; Criminal cases see infra §§ 266, 
67. 

Jurisdiction in 
§§ 210-262. 

Prize cases see infra § 265. 

Validity or construction of treaties 
involved see infra § 264. 

34. Jud. Code § 266. 

[a] The appellate jurisdiction of 
the supreme court is exclusive of the 
circuit court of appeals in respect of 
an order made by three judges un- 
der this section denying an applica- 
tion for a temporary injunction. 
Jackson v. Cravens, 238 Fed. 117, 151 
Heat 193 (the appellant has no op- 
tion). 

[b] Order merely preserving ju- 
rvisdiction. — Where, notwithstanding 
a temporary injunction restraining 
a state attorney-general from insti- 
tuting suits against a carrier to en- 
force state rates in conflict with 
those prescribed by the interstate 
commerce commission and during the 
pendency of a reéxamination by the 
commission, such attorney-general 
began a suit in the state court, a sec- 
ond temporary injunction on a Sup- 
plemental bill restraining him from 
proceeding therewith must be deemed 
in aid of and to protect the court’s 
previously acquired jurisdiction, and 
so was not an appealable order un- 
der this statute. Looney v. Eastern 


issue see infra 


Texas R. Co., 247 U. S. 214, 38 SCt 
460, 62 L. ed. 1084. 


and the appeal 
could be taken was under that part 
of Jud. Code § 238 which is treated 
infra § 263. Shaffer v. Carter, 252 
U. S. 87, 40 SCt 221, 64 L. ed. 445. 

{d] Effect of allowance of appeal. 
—After allowance of an appeal to 
the supreme court from denial of a 
temporary injunction the trial court 
denied the appellant’s application for 
a supersedeas and a restraining order 
pending the appeal, but without pre- 
judice to his right to renew the ap- 


plication in the supreme_ court. 
Louisville, ete, R. Co. v. Alabama 
R. Commn., 208 Fed. 35. 


[e] Abatement of appeal by death 
of party.—(1) The death of the state 
comptroller and the succession of an- 
other person to that office abates an 
appeal from an order denying an in- 
terlocutory injunction against such 
comptroller, there being no statutory 
authority for bringing in his suc- 
cessor. Pullman Co, v. Croom, 231 
U. S. 571, 34 SCtv182, 58 Liced.:376. 
(2) Nor does it matter that the state 
treasurer was also brought in with 
a view to recovery back from him 
of taxes alleged to have been wrong- 
fully collected, where no injunction 


-was asked against him. Pullman Co. 


vy. Croom, supra. (3) An order of 
substitution erroneously mace upon 
suggestion of the death of the state 
official who was the only appellee in- 
volved in the inquiry open on the 
appeal may be vacated by the fed- 
eral supreme court at a subsequent 
term, where there has been no final 
judgment in the case. Pullman Co. 
v, Croom, supra. 

35. Street v. Atlas Mfg. Co., 231 
U.sS. 348;. 351)134°>SCt 173, 589i. ed. 
262 (‘Much of it is merely a re- 
enactment of prior laws with ap- 
propriate regard to their proper 
classification and orderly arrange- 
ment’’). 

36. See infra § 268. 

37. Act Febr. 11, 1903 (32 St. at 
L. 823 c 544 § 2) (appeal to be taken 
within sixty days). And see Com- 
merce § 206. 

[a] Compelling production of 
papers.—A direct appeal to the su-~- 
preme court may be taken from a 
final decree of a federal trial court 
in a proceeding to compel the pro- 
duction of papers and the giving of 


* By CHARLES C, Moorz, §§ 209-268 inclusive. 
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cutory injunction in a suit to restrain execution 
of an order by the interstate commerce commis- 
sion,?® or from a final judgment or decree in such 
And an act of 1899 authorizes direct re- 
view by the supreme court of a judgment in a 
criminal prosecution for failure to comply with an 
order of the secretary of war for removal of ob- 
structions in navigable waterways.??% 
takes an appeal or writ of error to the cireuit court 
of appeals, he cannot subsequently. take a direct 
appeal or writ of error to the supreme court in the 


suit.°9 


same case.?° 


Only final and complete judgments of the district 
courts are subject to direct review by the supreme 


court,*1 except as above noted.42 


An indirect review of a judgment of a circuit court 
of appeals cannot be had on appeal from, or writ 
of error with respect to, a judgment entered by a 
district court pursuant to a mandate of the cireuit 


court of appeals.*? 


testimony before the interstate com- 
merce commission, Interstate Com- 
merce Commn. vy. Baird, 194 U. S. 
25, 24 SCt 563, 48 L. ed. 860 [rev 
123 Fed. 969]. And see Commerce 

206. 

; 38. Act Oct. 22, 1913 (38 St. at L. 
220 ¢ 32) (appeal to be taken within 
cans days). And see Commerce 
§ 206. 

39. Act Oct. 22, 1913 (38 St. at L. 
220 c 32) (appeal to be taken within 
Sixty days). - And see Commerce 

206. 


89%. Act March 3, 1899 (30 St. 
at L. 1153 ¢ 425 § 18). 

40. U.S. v. Larkin, 208 U. S. 333, 
28 SCt 417,52 L. ed. 517; Cincinnati, 
SUC wei On iV. Thiebaud, 177 U. S. 
615, 20 SCt 822, 44 L. ed. 911; Carter 
v. Roberts, 177 U. S. 496, 20 SCt 13, 
44 L. ed. 861 [dism app 97 Fed. 496]; 
Columbus Constr. Co. v. Crane, 174 
U. S. 600, 19 SCt 721, 43 L. ed. 1102 
[dist Pullman’s Palace-Car (Co. Vv. 
Central Transp. Co., 171 U. $0138, 18 
SCt 808, 811, 48 L. ed. 108]; Robin- 
son v. Caldwell, 165 U. S. 359, 17 SCt 
348, 41 L. ed. 745 [dism app 67 Fed. 
391, 14 CCA 448]; Maynard v. Hecht, 


151 U. S. 324, 14 SCt 353, 38 L. ed. 
179; McLish v. Roff, 141 U. §. 661, 
12 SCt_ 118, 35 L. ed. 898: Grand 


Trunk Western R. Co. v. 
Fed. 898, 88 CCA 80. Ana see infra 
§§ 215, 263. 

[a] Dilustration.—Where a  de- 
cision of the circuit court involving 
a constitutional right has been ap- 
pealed from to the circuit court of 
appeals and been there decided, a 
direct appeal cannot be taken from 
the former decision to the supreme 
court, as independent appeals to 
both courts are not allowed by the 
judiciary act of 1891. Carter v. Rob. 
erts, 177 U. S. 496, 20 Sct 7138, 44 L. 
ed. 861 [dism app 97 Fed. 496]. 

41. Oneida New Corp. v. Job, 252 
U. S. 521, 40 SCt 357, 64 L. ed. 697; 
Collins v. Miller, 252 U. Ss. 364, 40 
SCt 347, 64 L. ed. 616; Heike v. U. 5 
217 U. S. 423, 30 SCt 539, 54 L. ed. 
821; Hohorst v. Hamburg-American 
Packet Co., 148 U. S. 262, 13 Sct 
590, 37 L. ed. 443; MclLish v. Roff, 
Dees, 061, 12> SCti 118) 136, Tu: ed. 
893; U. S. v. Abatoir Place, 106 U. Ss. 
160, 1 SCt 169, 27 L. ed. 128. 
also Layton v. U. S., 250 U. S. 635 
mem, 39 SCt 493 mem, 63 L. ed. 1182 
mem (a memorandum decision ap- 
parently supporting the text). And 
see Appeal and Error § 256 text and 


' note 7. 
corpus proceedings 


Reddick, 160 


[a] Habeas 
(1) are within the rule requiring 
finality. Collins v. Miller, 252 U. Ss. 
364, 40 SCt 347, 64 L. ed. 616; Hark- 
rader v. Wadley, 172 U. S. 148, 19 Sct 
119, 43 L. ed. 399. (2) But an order 
made in habeas corpus proceedings 


For later cases, developments and changes in the law see cumulative Annotations, 
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[§ 210] (2) 


If a party 


cision involving 
cireuit court.47 
of 1891 which 


discharging a prisoner from custody 
is a final judgment and appealable. 
Harkrader vy. Wadley, supra. 

[b] Consideration by court sua 
sponte.—“‘The fundamental question 
whether the judgment appealed from 
is a final one within the meaning of 
the rule has suggested itself to the 
court; and it must be answered, al- 
though it was not raised by either 
party.” Collins v. Miller, 252 U. Ss. 
364, 365, 40 SCt 347, 348, 64 L. ed. 
616. 


42. See supra text and notes 34, 38. 

43. Shapiro v. U. S., 235 U.S. 412, 
35 SCt 122, L. ed. 291; Union 
Trust Co. v. Westhus, 228 U. §. 519, 
33 SCt 593, 57 L. ed, 947; Metro- 
politan Water Co. v. Kaw Valley 
Drain. Dist., 223 U. S. 519, 32 sct 
246, 56 L. ed. 533; Brown Yv. Alton 
Water Co., 222 U.S. 325, 32 Sct 156, 
56 L. ed. 221; Aspen Min., ete., Co. 
v. Billings, 150 U. S. 31, 14 SCt 4, 
37 L. ed. 986. See also the follow- 
ing memorandum decisions appar- 
ently supporting this text: Fentress 
Coal, ete., Co. v. Elmore, 249 U. S. 
592, 39 SCt 389, 63 L. ed. 792; Sims 
v. Stark, 249 U. S. 584, 39 SCt 287, 
63 L. ed. 788. And see infra § 24214, 

[a] Rule applies even though new 
constitutional questions raised after 
remand.—Shapiro vy. U. S., 235 U. Ss. 
412, 35 SCt 122, 59 L. ed. 291. 

44. Under Act April 29, 1802 (2 
OR So ecu sis 6): miSce supra 

Jurisdiction and practice under 
that act and its successors see Ap- 
peal and Error §§ 937-950. 

45. Baltimore, etc, R. Co. v. 
Marshall County, 131 U. S. Appendix 
XCIX, 19 L. ed. 452. And see May- 
nard v. Hecht, 151 U. S. 324, 14 SCt 
358, 38 L. ed. 179 (citing the fore- 
going case to the statement made in 
the text). 

46. Act March 8, 1875 (18 St. at 
TC TANIZS Chas Tite Gey reénacted, but 
without the paragraph quoted in the 
text, in Jud. Code § 387, the quoted 
paragraph having been expressly re- 
pealed by Act March 3, 1887 (24 St. 
at L. 555 c¢ 373 § 6) as reénactea by 
Act Aug. 18, 1888 (25 St. at L. 436 ¢ 
866 § 6). 

“We have accordingly heretofore 
held that the action of the Circuit 
Courts in such cases is Subject to our 
revision. Lehigh Min., eters Conny, 
Kelly, 160 U. S. 327/16 Sct 307, 40 
L. ed. 444; Deputron y. Young, 134 
U. S. 241, 10 SCt 539, 33 L. ed. 9235 
Morris v. Gilmer, 129 U. sg. 315, 9 
SCt 289, 32 L. ed. 690; Hartog y. 
Memory, 116 U. S. 588, 6 SCt 521, 
29 L. ed. 725; Barry v. Edmunds, 116 
U. S. 550, 6 SCt 501, 29 L. ea. 729; 
Williams v. Nottawa, 104 U. Ss 209, 
26 L. ed. 719.” Wetmore v. Rymer, 
169 U. S, 115, 118, 18 SCt 293, 42 L. ed. 


Statutory Provisions. _and fox 
long period 44 the supreme court had jurisdiction 
of a case brought up on a eertificate of division of 
opinion on the question whether the circuit court 
had jurisdiction of it.#° A section of the Judiciary 
Act of 1875 which required dismissal or remand 
of suits originally brought in the cireuit court or 
removed thereto from a state court, if it should ap- 
pear that the circuit court had no jurisdiction or 
that the parties were improperly or collusively 
joined, concluded by providing that ‘‘the order of 
said circuit court dismissing or remanding said cause ~ 
to the State court shall be reviewable by the Su- 
preme Court on writ of error or appeal, as 
the case may be.’’ 46 
in 1889 for review by the supreme court of a de- 


~ . 
; [§§ 209-210 


» 


Where Jurisdiction in Issue—(a) 
At an early date and for a 


Specific provision was made 


a question of jurisdiction of the 


The Cireuit Court of Appeals Act 


was framed in view of that 


682. And see German Nat. Bank v. 
Speckert, 181 U. S. 405, 21 Sct 688, 
45 L. ed. 926 (‘Under that statute, 
many caseS were brought to this 
court by appeal or writ of error for 


question involving the 
jurisdiction of the court, the party 
against whom the judgment or de- 
cree is rendered shall be entitled to 
an appeal or writ of error to the 
Supreme Court of the United States 
to review such judgment or decree 
without reference to the amount of 
the same; but in cases where the de- 
cree or judgment does not exceed the 
Sum of five thousand dollars the Su- 
preme Court shall not review any 
question raised upon the record ex- 
cept such question of jurisdiction; 
such writ of error or appeal shall be 
taken and allowed under the same 
provisions of iaw as apply to other 
writs of error or appeals except as | 
provided in the next following sec- 
tion,” which related only to past 
judgments and decrees). 

[aj]. The act of 1889 above quoted 
was repealed by force of the pro- 
vision in Cir. Ct. of App, Act (1891) 
§ 4 which provided that “the review, 
by appeal, by writ of error or other- 
wise” from the circuit courts “shall 
be had only” in the Supreme court 
or circuit court of appeals ‘accord- 
Ing to the provisions of this act 
regulating the same.” The Paquete 
Habana, 175 U. S. 677, 682, "20 "Sct 
290, 44 L. ed. 320. 

[b] 
the express terms of the statute 


517, 33 L. ed. 871; Graves v. Corbin, 
1382 U. S. 571, 10 Sct 196, 33° L. ed. 
the present 
an order re- 
state court 
whence it had been removed was not 
a final Judgment whatever the ground 


181 U. S. 405, 21 Sct 688, 45 L. 
ed. 926 [stating that such was the 
ruling under that act]; Gurnee y. 
Patrick County, 137 U. S. LEAT SOE 


Same title, page and note number. 


§ 210] - 


34, 34 L. ed. 601; Richmond, ete. /R: 
Co. v._ Thouron, 134 U. Ss. 45, 10 
SCt 517, 33 L. ed. 871), (3) and even 
though the circuit court sustained a 
demurrer in remanding the case 
(Gurnee v. Patrick County, 137 U. S. 
141, 11 SCt 34, 34 L.-ed. 601). 

_ lc] What constitutes “question of 
jurisdiction” in general.—_(1) The 
question whether the amount of 
plaintiff’s claim was sufficient to au- 
thorize the circuit court to proceed 
to a decree was a reviewable ques- 
tion of jurisdiction. Handley  v. 
Neue oon U.S, 3665, 14, SCt 117, 34 
i. ed. 706. And see infra § 233. 
(2) In an action for personal in- 
juries brought by a citizen of Texas 
in the federal court for the western 
district of Texas against a Massa- 
chusetts corporation, the question 
whether upon the record, as made by 
a plea in aratement and motion to 
quash the return to the citation and 
the demurrer thereto, one Lawton 
was a “local agent’ of defendant 
upon whom service could be made 
within the general meaning of that 
term and under the _ statutes of 
Texas relating to the method of ob- 
taining service upon foreign corpora- 
tions: doing business in that state, 
and the question whether, even if 
the service was bad, the special ap- 
pearance of defendant for the sole 
purpose of excepting to it and after 
the plea and motion were overruled, 
its filing a general answer could be 
deemed in any. sense a general ap- 
pearance within the meaning of the 
statutes of Texas relating to such 
matters of practice, and operated to 
eonfer jurisdiction on the federal 
court, were reviewable as involving 
the jurisdiction of the court. Mexi- 
ean Cent. R. Co. v. Pinkney, 149 
U. S. 194, 13 SCt 859, 37 L. ed. 699. 
And see infra § 230. (3) An act of 
congress granted to the Southern 
Kansas Railway Company a right of 
way through the Indian Territory 
and provided that the federal circuit 
and district courts for the northern 
district of Texas, the western dis- 
trict of Arkansas, and the district of 
Kansas should have _ jurisdiction, 
without reference to the amount, over 
“all controversies” arising between 
said company and the nations or 
tribes and their inhabitants through 
whose territory the railway should 
be constructed, and the. question 
whether the act conferred the right 
to entertain a suit by an inhabitant 
of the Chickasaw nation to recover 
for the wrongful killing of stock 
by the company’s trains, was review- 
able as a question of jurisdiction. 
Southern Kansas R. Co. v. Briscoe, 
TAA Weis. 133) 120SCuib38>) 86) Liced. 
377. And see infra 218. (4) The 
question whether .a suit was brought 
jin the proper féderal district was a 
question involving the jurisdiction of 
the court and reviewable as such. 
Southern Pac. R. Co. v. Denton, 146 
U. S. 202, 13 SCt 44, 36 L. ed. 942; 
St. Louis, ete. R. Co. v.. McBride, 
141 U. S. 127, 11 SCt 982, 35 L. ed. 
659; McCormick Harvesting Mach. 
Co. v. Walthers, 134 U. S. 41, 43, 
10 SCt 485, 33 L. ed. 833 (“power to 
entertain the suit outside of defend- 
ant’s own district’). And see infra 
§ 228. (5) A contention that a suit 
by an alien against a corporation of 
one of the United States was brought 
in the wrong federal district raised 
a question of jurisdiction. Galves- 
ton, etc., R. Co. v. Gonzales, 151 U. S. 
496, 14 SCt 401, 38 L. ed. 248. And 
see infra § 228. (6) Defendant’s ob- 
jection that the suit was brought in 
the wrong federal district came too 
late after defendant had pleaded in 
bar, and the overruling of his plea or 
demurrer to the jurisdiction upon 
that ground at that stage of the case 
did not present a reviewable ques- 
tion of jurisdiction. Texas, etc. R. 
Co. v. Saunders, 151 U. S. 105, 14 
SCt 257, 38 L. ed. 90 (dismissing a 
writ of error). Compare infra § 228. 
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(7) Dismissal of a bill for the rea- 
son that under the state statute 
plaintiff's remedy was at law was 
reviewed as involving the jurisdic- 
tion of the court. Mississippi Mills 
Veancohn loQniU, isaes0o. 14 1SCte rn: 
37 L. ed. 1052 (But see comments 
upon this case in Smith v. McKay, 
161 U. S. 355, 16 SCt 490, 40 L. ed. 
731 as quoted infra § 241). (8) 
Where plaintiff's complaint made no 
reference to a federal statute and 
alleged wrongful acts on the part of 
defendant and prayed damages there- 
for, whether upon those facts plain- 
tiff was entitled to recover was not 
a matter of jurisdiction but one of 
the merits of the controversy, which 
was not reviewable on a writ of error 
to a judgment for less than five thou- 
sand dollars. St. Louis, ete., R. Co. 
Vo (MeBride,, 141.0. Sv 227, 130, 11 
SCt 982, 35 L. ed. 659 (‘Suppose in 
a State where there is no statute pro- 
viding for the surviving of such 
an action a suit is brought by the 
widow ‘and children of a deceased 
person, alleging that his death was 
caused by the wrongful act of the 
defendant, and the defendant having 
been served with process enters its 
appearance and denies all liability, 
and the trial court improperly holds 
that there was liability and renders 
judgment for damages, is there any- 
thing other than a matter of erro- 
neous ruling upon the merits? Could 
it be held that the court had no 
jurisdiction, no right to hear and 
determine the controversy between 
the parties? ... If it had jurisdic- 
tion of the parties, it had the right 
to inquire and determine whether 
upon those facts the plaintiffs were 
entitled to judgment”). And _ see 
infra § 217. (9) Where a plea al- 
leged that, under an order made by 
another circuit court in receivership 
proceedings, plaintiff was bound to 
present his claim by intervention 
therein before a given date, and that 
he failed to do so, for which reason 
defendant was not liable, or if liable 
at all, was liable only in that court, 
it was held to be a plea in bar and 
raised~ no jurisdictional question. 
Texas, etc., R. Co. v. Saunders, 151 
Ul. S. 1053'14 SCt..257;. 138 L. ed: 90 
[foll Texas: = ete: TR.iwCon: vite Horn, 
151 U.S? 110, 14 SCt 259,38 Li. ed. 
91] (‘It did not seek to oust the ju- 
risdiction of the. circuit court for 
the eastern district of Texas by rea- 
son of jurisdiction in the circuit 
court for the eastern district of 
Louisiana ,or elsewhere and so give 
the plaintiff a better writ, but to 
defeat his recovery altogether. We 
do not think this presented any ques- 
tion of jurisdiction as such, which we 
could consider’). And see infra 
§ 217. (10) Where the judgment was 
for less than five thousand dollars, 
an assignment of error relating 
purely to matters within the discre- 
tion of the trial court was of no 
avail. Mexican Cent. R. Co. v. Pink- 
ney, 149 U. S. 194, 200, 13 SCt 859, 
37 L. ed. 699 (‘The question pre- 
sented by this assignment of error 
is, that the court erred in refusing 
leave to file a plea, during the prog- 
ress of the trial, on the question 
of the plaintiff’s citizenship, and in 
refusing to permit issue to be joined 
thereon. It is well settled that mere 
matters of procedure, such as the 
granting or refusing of motions for 
new trials, and questions respecting 
amendments to the pleadings, are 
purely discretionary matters for the 
consideration of the trial court, and, 
unless there has been gross abuse 
of that discretion, they are not re- 
viewable in this court on writ of 
error. And even if such questions 
were reviewable here generally, on 
writ of error, they are not review- 
able in this proceeding, because they 
do not go to the jurisdiction in the 
court below, which is the only ques- 
tion we can consider upon the pres- 
ent writ of error’). And see infra 
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§ 217. 

[ad] Diversity of citizenship.—(1) 
The question whether a remittitur of 
damages is such a part of the record 
that an allegation of citizenship 
therein and not elsewhere in the rec- 
ord gave the court jurisdiction on 
the ground of diversity of citizen- 
Ship was reviewable. Denny v. 
Pironi, 141 U. S. 121. 11 SCt 966, 35 
L. ed. 657. And see infra § 234. 
(2) The question whether the cir- 
cuit court could entertain a suit by 
an assignee of a note where the 
record failed to show the citizenship 
of the original payee was reviewable 
as involving the jurisdiction of the 
court. Parker v. Ormsby, 141 U. S. 
Sy AT SCt 9120 85 le eda 6545" Ana 
see infra § 234. 

[e] In case removed from state 
court.— Whether the record in a case 
removed from a state court, includ- 
ing the petition for removal, was 
sufficient in respect of showing of 
what state plaintiff was a citizen at 
the commencement of the action was 
a reviewable question of jurisdiction. 
Mattingly v. Northwestern Virginia 
R. (6055158) US. (53, 915e SCE 25.4789 
L, ed. 894. And see infra §§ 227, 234. 

(f]. Jurisdiction “involved.” — (1) 
Where it did not appear that the 
question of jurisdiction on the 
ground of diversity of citizenship 
was raised in the trial court by any 
plea or motion, yet as the record 
failed to show jurisdiction affirma- 
tively, the supreme court took notice 
of the defect and reversed the judg- 
ment which dismissed plaintiff’s bill 
for want of equity. Mattingly v. 
Northwestern Virginia R. Co., 158 
Ue'S.°53, 15-SCt 725; .39 DLinted. 894. 
And.see Parker v. Ormsby, 141 U. S. 
81, 83, 11 SCt 912, 35 L. ed. 654 (hold- 
ing it to be the duty of the court 
where jurisdiction by reason of di- 
versity of citizenship did not affirma- 
tively appear upon the record, to 
reverse a judgment on the merits, 
“whether the question of jurisdiction 
was raised or not in the court be- 
low’). But see infra §§ 243, 244. 
(2) An appeal from a circuit court 
on the question of jurisdiction would 
not be dismissed on the ground that 
appellant, by taking a stay of execu- 
tion under the state statute, waived 
that question, as, even if it were 
waived by a party, it would be con- 
sidered by the supreme court. 
Parker v. Ormsby, 141 U. S. 81, 12 
Aa keteye 35 L, ed. 654. See infra 


[g] Scope of review.—(1) Where 
a judgment of a circuit court was 
for an amount below five thousand 
dollars, and matters touching the 
merits of the action were not open 
for consideration by the supreme 
court, no other question than that 
of jurisdiction was reviewable. Am- 
bler v. Eppinger, 137 U. S. 480, 11 
SCt 173, 34 L. ed. 765. And see infra 
§ 258. (2) Where the amount of 
the decree exceeded five thousand 
dollars, the supreme court acquired 
jurisdiction of the whole appeal. 
Handley v. Stutz, 137 U. S. 366, 1i 
SCt 117, 34 L. ed. 706. 

{h] Opinion of trial court in 
transcript.—The opinion of the cir- 
cuit court sent up with the record 
enabled the supreme court to ascer- 
tain the grounds of the decision dis- 
missing plaintiff’s bill, where, with- 
out that opinion, the supreme court 
would have been, “at a loss to know 
the ground for the decision.’”’ Missis- 
sippi Mills v. Cohn, 150 U.S. 202, 
203;°14)SCt! 75,° 37) Le ed. 1052. -And 
see infra § 254. 

[i] Affirmance of judgment. — 
Where a special act of congress gave 
jurisdiction to the circuit court over 
controversies “between the _ inhabi- 
tants of said nations or tribes and 
said railway company” and the an- 
swer in an action against the rail- 
way company did not specifically 
put in issue the fact of inhabi- 
tancy of the plaintiff, but denied 


\ 
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act #8 contained a provision *° which, reénacted with 
extention to some United States courts subsequently 
created, reads as follows: ‘‘ Appeals and writs of er- 
ror may be taken from the district courts, including 
the United States district court for Hawaii and the 
United States district court for Porto Rico, direct to 
the Supreme Court in the following cases: In any case 
in which the jurisdiction of the court is in issue, 
in which case the question of jurisdiction alone shall 
be certified to the Supreme Court from the court 
Substantially the same pro- 
vision is made for review of a final judgment or 
decree of the court of appeals of the District of 


below for decision.’’ *° 


any liability generally, and defend- 
ant requested the court to instruct 
the jury that the plaintiff was not an 
inhabitant, which the court refused 
to do, as there was evidence tending 
to show that he was, this left the 
question as one of fact for the jury, 
and it was determined, in effect, in 
his favor by their verdict for plain- 
tiff, and so the supreme court re- 
garded the fact of his inhabitancy as 
conclusively established. Southern 
Kansas R. Co. v. Briscoe, 144°U. S. 
133, 12 SCt 538, 36 L. ed. 377 (af- 


firming the judgment). And _ see 
infra § 261. 
“ [jij] RBeversal and remand with in- 


structions—(1) Where a judgment 
on the merits was rendercd in a case 
originally brought in the federal 
court and reversed on appeal for 
want of a sufficient averment of 
citizenship of the parties, the trial 
court was instructed to dismiss the 
bill unless plaintiff should by leave 
of the trial court, and within -such 
time as it might prescribe, amend 
the pleading so as to present a case 
within the jurisdiction. Parker v. 
Ormsby, 141 U. S. 81, 11 SCt 912, 35 
L. ed. 654. And see infra § 261. (2) 
And where for the same _ reason 
judgment on the merits which had 
been rendered in a case removed 
from a state court was reversed, the 
trial court was directed to remand 
the cause to the state court. Mat- 
tingly v. Northwestern Virginia R. 
Gon sos Ue SS. 53,15" SCt 725, 39). 
ed. 894.. See Jud. Code § 274c (au- 
thorizing the amendment in the ap- 
pellate court of defective averments 


of diverse citizenship). And see 
infra § 261. 
[k] Proceedings in trial court 


after reversal and remand.—The re- 
versal by the supreme court of a 
judgment of the circuit court for 
want of jurisdiction in the latter 
court, because the diverse citizen- 
ship of the parties was not shown, 
did not deprive the circuit court of 
the right to retain the cause for the 
purpose of making restitution to ap- 
pellant of the amount collected on 
the judgment pending the appeal, al- 
though the mandate of reversal 
failed to provide for such restitu- 
tion, and the question of the power 
of the circuit court so to retain the 
cause and render judgment for resti- 
tution was reviewable as a question 


involving the jurisdiction of the 
court. Northwestern Fuel Co. vy. 
Brock ws9 U.S 216)" 11. S@t 523. 
so aed. 151. 


4s. Maynard v. Hecht, 151 U. §S. 
324, 14 SCt 353, 38 L. ed. 179 (so 
stating). & 

49. Act March 8, 1891 (26 St. at 
Po827) c b071:855): +" 

50. Jud. Code § 238, as amended 
by, Act. Jan, 28,1915 (38 St. at: L, 
804 c 22 § 2). 

[a], Bankruptey courts, at least 
district courts sitting in bankruptcy, 
are comprehended in the provision 
quoted in the text in connection with 
Bankruptey Act (1898) § 24. See 
infra § 222. i 

[bo] The question of jurisdiction 
need not be the sole issue involved 
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in the decision of the trial court. 
Siva sal, 
39, 39 L. ed. 87. 

51. Jud. Code § 250 (which pro- 
vides for such-—review 
which the jurisdiction of the trial 
court is in issue; but when any such 
ease is not otherwise reviewable in 
said Supreme Court then the ques- 
tion of jurisdiction alone shall be 


— 


bY , a 
[§§ 210-211 
Columbia.>4 But there is no such provision in the 
specification of cases in which the supreme court — 
may exercise direct appellate jurisdiction over the ) 
district court for the district of Alaska.5? 

[§ 211] (b) General Conditions to Appellate 
Jurisdiction—aa. Finality of Decision. Although 
no specific mention of final judgments or decrees is 
made in the statute 5° hereinbefore quoted,®* it is 
settled that until the case has proceeded to final 
judgment or decree,®> there can be no review by 
the supreme court on a certified question of juris- 
diction,®® a conclusion which is in accordance with 
the general rule that a case cannot be brought up 

given, it may be quashed on motion.’ 
155 U. S. 100, 15. SCt|2 Tidd’s Practice, 1162.) In respect 
And seé infra § 215.|to appeals there is a difference in 
the practice of the English chancery 
“In cases in| courts, in which appeals may be 
taken from an interlocutory order. 
of the Chancellor to the House of 
Lords, and the practice of the United 
States chancery courts, where the 
right of appeal is by statute re- 
stricted to final. decrees, so that a \ 


certified to said Supreme Court for 
decision”). 

52. Jud. Code § 247. 

[a] Affirmative description of ap- 
pellate jurisdiction implies a nega- 
tive on the exercise of such appel- 
late power as is not comprehended 
therein. See supra § 200. 

[b] Formerly, in criminal cases, 
the appellate jurisdiction to review 
judgments of the United States dis- 
trict court for Alaska was the same 
as that which was given over judg- 
ments and decrees of other federal 
district courts, including cases where 
the jurisdiction of the court was in 
issue. Cartier v. U. S., 148 Fed: 804, 
78 CCA 494 [cit Alaska Cr. Code 
§ 202 (30 St. at L. 1307)]. 

53. Bowker v. U. S., 186 U. S. 135, 
22 SCt 802, 46 L. ed. 1090; McLish 
Vv. JRoff;, 141° Uso SS 662; 12 “SCui1L3, 
35 L. ed. 893. 

54. See supra § 210. 

[a] In the act of 1889 there was 
an express requirement of finality. 
See supra § 210. 

55. What constitutes finality for 
purpose of appeal generally see Ap- 
peal and Brror §§ 256-285. 

56. Keatley v. Furey, 226 U. S. 
399, 33 SCt 121, 57 L. ed. 273; Mexi- 
ean: “Cent. (Ra iCo. “v, - Hekman;! 51/37 
WY Si) 4295 23 SCE 210) 7 47'S: ved! 
245; Bowker v. U. S., 186 U. S. 185, 
22 SCt 802, 46 L. ed. 1090; Bardes v. 
Hawarden First Nat. Bank, 175 U. S. 
526, 20 SCt 196, 44 L. ed. 261; Co- 
lumbus Constr. Co. v. Crane, 174 
US: 600, 29ISCts 721; 43) Min ved: 1102): 
U. S. v. Rider, 163 U. S. 132, 16 SCt 
988, 41 L. ed. 101; Mclish v. Roff, 
Bos U.S. 661, 12) SCt 18) 85 Tied. 

[a] In the first and leading case 
on this point, it was said: “It is 
manifest that the words in sec, 5, 
[see supra § 210] ‘appeals or writs 
of error,’ must be understood within 
the meaning of those terms as used 
in all prior acts of Congress relat- 
ing to the appellate powers of this 
court, and in the long standing rules 
of practice and. procedure in the 
Federal courts. Taken in that sense, 
those terms mean the proceedings 
by which a cause, in which there has 
been a final judgment, is removed 
from a court below to an appellate 
court for review, reversal or affirm- 
ance. It is true that the Judiciary 
Act of 1789 limited the appellate ju- 
risdiction of this court to final judg- 
ment and decrees, in the cases speci- 
fied. This, however, in respect to 
writs of error was only declaratory 
ofa well settled and ancient rule of 
English practice. At common law 
no writ of error could be brought 


except on a final judgment. Bac. 
Ab. Error, A. 2. ‘If the writ of error 
be returnable before judgment is 


case cannot be brought to this court 
in fragments. From the very’ foun- 
dation of our judicial system the ob- 
ject and policy. of the acts of Con- 
gress in relation to appeals and writs 
of error, (with the single exception 
of a provision in the act of 1875 in 
relation to cases of removal, which 
was repealed by the act of 1887,) 
have been to save the expense and 
delays of. repeated appeals in the 
Same suit, and to have the whole 
case and every matter in controversy 
in it decided in a single appeal. 
Forgay v. Conrad, 6 How. (U. 8S.) 201, 
204, 12 L. ed. 404. The construction 
contended for would render the act 
under consideration inconsistent with 
this long established object, and pol- 
icy. More than this, it would defeat 
the very object for which that act 
was passed. It is a matter of pub- 
lic history, and is manifest on the 
face of that act, that its primary ob- 
ject was to facilitate the prompt dis- 
position of cases in the Supreme 
Court, and to relieve it of the enor- 
mous overburden of suits and cases 
resulting from the rapid growth of 
the country and the steady increase 
of its litigations. That act, in sub- 
stance, creates a new and distinct 
Circuit Court of Appeals, in each cir- 
cuit, to be composed of three judges, 
namely, the circuit justice, when 
present, and two circuit judges, and 
also, in the absence of any one of ; 
those three, a district judge, selected “a 
by assignment for the purpose of 

completing the court. It then pro- 

vides for the distribution of the en- 

tire appellate jurisdiction of our na- 

tional judicial system, between the 4 
Supreme Court of the United States 4 
and the Cireuit Court of Appeals, ' 
therein established, by designating 

the classes of cases in respect of 

which each of those two courts shall 

respectively have final jurisdiction. . 
But as to the mode and manner in } 
which these revisory powers may be : 
invoked, there is, we think, no pro- 
vision in the act which can be con- 
strued into so radical a change in 
all the existing statutes and settled 
rules of practice and procedure of 
Federal courts as to extend the ju- 
risdiction of the Supreme Court to 
the review of the jurisdictional cases: 
in advance of the final judgments 
upon them. But there is an addi- 
tional reason why the omission of 
the word final, in the 5th section of 
the act, should not be held to imply 
that the purpose of the act is to 
extend the right of appeal to any 
question of jurisdiction, in advance 
of the final judgment, at any time 
it may arise in the progress of the 
cause in the court below. Such im- 
plication, if tenable, cannot be re- 
eS ee ee a Si 5 


, Same title, page and note number. 
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in pareels.57 For this reason an order remanding 
to the sthte court-a casé removed therefrom is not 
reviewable,°* although by the motion to remand the 
jurisdiction of the federal court was put in issue;5? 
the order simply fixes the court in which the parties 
shall go on with their litigation.®° 


fusing to remand a removed case 


reviewable by any court on appeal or writ of error 
before final judgment,* and obviously lacks finality 
for the same reason that an order of remand is 
f If an appeal is dismissed for want of 
finality of the judgment appealed from, another 
appeal may be taken and entertained after final 


not final.& 


judgment. 
[§ 212] 


bb. .Amount in Controversy. 
ease where the jurisdiction of the court is in 
issue,°* as indeed in every other class of cases men- 
tioned in the statute providing for direct review ® 
by the supreme court,®* such appellate review may 
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' versy. 
[§ 213] . ec. 


at law and by 

An order re- 
has never been | dure for review 
sued out a writ 


mistake or error 


tion alone.71 
writ of error in 
vided in regard 
of indictments, 
Act of 1907.78 
[§ 214] dd. 


In any 


be had without regard to the amount in contro- 


stricted to questions of jurisdiction 
alone. It applies equally to cases 
that involve the construction or ap- 
plication of the Constitution of the 
United States; and to cases in which 
the constitutionality of any law of 
the United States, or the validity or 
construction of any treaty made un- 
der its authority, is drawn in ques- 
tion; and to those in which the con- 
stitution or law of a State is claimed 
to be in contravention of the Con- 
stitution of the United States. Un- 
der such a construction all these 
most important classes of cases 
could be directly taken by writ of 
error or appeal, as the case may be, 
to this court, independently of any 
final judgment upon them. The ef- 
fect of such a construction, if sanc- 
tioned, would subject this court to 
the needless delays and labor of sev- 
eral successive appeals in the same 
case, which, with all the matters in 
controversy in it, by awaitifig the 
final judgment, could be promptly de- 
cided in one appeal.’”’ McLish_ v. 
Roff, 141 U. S. 661, 665, 12 SCt 118, 
85 L. ed. 893. 

[b] An order overruling a de- 
murrer for want of jurisdiction is 
not a final and reviewable judgment. 
Mclish.‘v..Roff,) 141%. U)'S.: 661,12 
SG y1l85 (Sheol -ed.4 893. 

{e] A decree dismissing a cross 
libel in admiralty to recover damages 
sustained by one vessel in collision 
with another is not a final judgment, 
and therefore cannot be reviewed by 
the supreme court on direct appeal. 
Bowker v. U. S., 186 U. S. 135, 138, 
22 Sct 802, 46 L. ed. 1090 (“It was 
long ago held that a decree dis- 
missing a cross-bill in equity could 
not be considered, standing alone, as 
a final decree in the suit, and was 
not the subject of an independent 
appeal to this court under the ju- 
diciary act of 1789; and that it could 
only be reviewed on an appeal from 
a final decree disposing of the whole 
case. Ayres v. Carver, 17 How. 591, 
15 DL. ed. 179; Ex p. South, ete, R. 
Co., 95 U. S. 221, 24 L. ed. 355 [and 
see Appeal and Error § 321 text and 
notes 72] 4% Generally speaking 
the same principles apply to cross- 
libels as to cross-bills, and this case 
affords no ground of exception there- 
from’’). 

[d] A writ of error is premature, 
at least, where another writ of error 
by the same party to review the 
same judgment is pending in the 
circuit court of appeals. Columbus 
Constr. Co. v.. Crane, 174 U. S. 600, 
19 SCt 721, 43° L. ed. 1102 (‘For the 
controversy may be decided by the 
Circuit Court of Appeals in favor of 
. the plaintiff in error, and thus his 
_resort to this court be shown to 
have been unnecessary”). See also 


i 215. 
inte] an order refusing to set aside 


a default judgment previously ren- 
dered by the court is a fimal judg- 
ment but is not directly reviewable 
where the jurisdiction challenged is 
only of the court in rendering the 


default judgment. Stevirmac Oil, 
ete., ‘Co. ‘v.* Dittman, 245 U.’ S.''210, 
38 SCt ‘116, 62 Li. ed. 248. And see 


infra § 242%. 

{f] A certified question by a cir- 
cuit court of appeals being governed 
by different statutory provisions, 
was formerly, but is not now, re- 
quired to be sent up before final 
judgment or decree. See supra § 203. 

57. Heike v. U. S.,. 217 U. S, 423, 
30 SCt 539, 54 L. ed. 821; Bowker v. 
GRYS., (86) WES. “135, 22 SCt*802) 46 
L. ed. 1090. 

58. German Nat. Bank v. Speck- 
ert, 181 U. S. 405, 21 SCt 688, 45 L. 
ed. 926; Illinois Cent. R. Co. v. Brown, 
156 U: S. 386, 15 SCt 656, 39 L. ed. 
461; American Constr. Co. A Or 
372, 1 


bert College, 146 U. S. 355, 13 SCt 
186, 36 L. ed. 1003; Chicago, ete., R. 
Co. v. Roberts, 141 U. S. 690, 12 
Sct 123, 35 L. ed. 902; In re Aspin- 
wall, 90 Wed, 675, 33 CCA 217; In re 
Coe, 49 Fed. 481, 1 CCA 326. 

[a] Another and sufficient reason 
is that the act of 1887--1888 re- 
enacted in ,Jud. Code § 28 provides 
that, where a removed cause is re- 
manded, “no appeal or writ of error 
from the decision of the Circuit 
Court remanding such cause shall 
be allowed.” Missouri Pac. R. Co. 
v. Fitzgerald, 160 U. S. 556, 582, 16 
Sct 389, 40 L. ed. 536. 

{b] Under the act of 1889 an or- 
der of remand was not reviewable 
see supra § 210 text and note 47 


[bh] (2). 
59. Chicago, etc. R. Co. v. Rob- 
erts, 141 U. S. 690, 12 SCt 123, 35 


60. 
611, 26 L. ed. 507 (and ‘is in no 
just sense a final judgment or de- 
eree in the action’’). 

61. Ex p. Park Square Auto. Sta- 
tion, 244°U.'S. 412, 37 SCt 732,61 
Leeds 1231;° Exp. Roe, 234° U. S. 
70, 34 SCt 722, 58 L. ed. 1217; Ex p. 
Harding, 219 U. S. 368, 31 SCt 324, 
55 L. ed. 252, 37 LRANS 392; Ex p. 
Gruetter, 217 U. S. 586, 30 SCt_ 690, 
54 L. ed. 892; In re Pollitz, 206 U.S. 
328, 27 SCt 729, 51 L. ed. 1081; Ex 
p. Wisner, 203 U. S. 449, 27 SCt 150, 
51 L. ed. 264; Bender v. Pennsyl- 
vania Co., 148 U. S. 502, 13 SCt 646, 
37 L. ed. 5387; U. S. v. Sessions, 205 
Fed. 502, 123 CCA 570. 

[a] The decisive case is Ex 
Harding, 219 U. S. 368, 31 SCt 32 
55 L. ed. 252, 37 LRANS 392 [foil 
U. S. v. Sessions, 205 Fed. 502, 123 
CCA. 570]. 

[b] Dismissal after refusal to re- 


Dp. 
4, 


of jurisdiction of the court.%§ 


[25.9] 1888- 


Writ of Error or Appeal. The es- 


tablished rule that a judgment or decree of a federal 
court 1s to be reviewed by writ of error in eases 


appeal in cases in. equity or ad- 


miralty °7 obtains in respect of the proper proce- 


of a decision involving a question 
In one case a party 
of error and also took an appeal.®® 


But now, by virtue of express statute, a party’s 


in adopting the wrong method must 


be disregarded.7° A writ of error should not bring 
up the whole case, but the question of jurisdie- 
The United States cannot sue out a 


any criminal case 7? except as pro- 
to certain rulings on the sufficiency 
ete., under the Criminal Appeals 


Time for Appeal or Writ of Error. 


mand a removed case with a judg- 
ment that plaintiff take nothing by 
the suit and that defendant go hence 
without day is final for the purpose 
of appeal. Wecker  v. National 
Enameling, ete., Co., 204 U. S. 176, 27 
on 184, 51 L. ed. 480, 9 AnnCas 

62. See Babbitt v. Clarke, 103 
U.S. 606, 26 L. ed. 507 as cited supra 
note 60. 

63. Bardes v. Hawarden First 
Nat. Bank, 178 U.S. 524, 20 "SCt 
1000, 44 L. ed. 1175. 

64. Kirby v, American Soda Foun- 
tain ‘Col, 194 U.'S:.141, 24 SCt--619, 
48 L. ed. 911; Hennessy v. Richard- 
son’ Drug: Coe! 189 UU. 'Sin25/223--SCe 
532, 47 L. ed. 697. 

65. Jud. Code § 238, 

66. Giles v. Harris, 189 U. S.°475, 
23 SCt 639, 47 L. ed. 909; The Pa- 
quete Habana, 175 U.S. 677, 20 SCt 
290;/ 440 Ty sed; 320; U2 Sv. Rider 
tee U. S. 182, 16 SCt 983, 41 L. ed. 
i . 

[a] Prize cases. — The Paquete 
Habana, 175 U. S. 677, 20 SCt 290, 
44 L. ed. 320. And see infra § 265. 

Constitutional questions involved 
see infra § 263. 

67. See Appeal and Error §§ 21, 
40, 41. 

68. See cases infra this note. 

[a] Distinction between a writ of 
error and an appeal is uniformly ob- 
served, aS appears in a multitude of 
reported cases. See, for example, 
Chipman v. Thomas B. Jeffery Co., 
251° U.S. 378; 40) SCt172,),64) Le edt 
314 (writ of error in a case at law); 
Ross 'v.-U. Si, 250 U..S.°269; 39 S€t 
452, 638 L. ed. 977 (appeal in a case 
in admiralty); Public Sery. Co. 
Corboy, 250 U. S. .153, 39 Sct 44 
63 L. ed. 905 (appeal in a case in 
equity). 

{[b] Dismissal for want of juris- 
diction was necessitated by the tak- 
ing of an appeal instead of suing 
out of a writ of error to review an 
adjudication of bankruptcy entered 
on a directed verdict on a jury trial 
demanded as of right under § 19 
of the Bankruptcy Act cf 1898. 
Frederic L. Grant Shoe Co, v. W. M. 
Laird Co., 203 U. S. 502,27 SCt 161, 
51 Li. ed. 292. \ 

69. Hipolite Egg Co. v. U. S., 220° 
UWS. 45, 81 SCt 364, 55 L. ed: 364 
(to review a decree confiscating adul- 
terated goods under the Federal Pure 
Food and Drugs Act (see infra § 221) 
which provides that the proceedings 
under the act shall conform as near 


v. 
0, 


as may be to proceedings in ad- 
miralty). 
. 70. Act Sept. 6, 1916 (39 St. at L. 


727 c 448 § 4). 

71. Apapas v. U. S., 233 U.S. 587, 
84 SCt 704, 58 L. ed. 1104. 

72. U. S. v. Sanges, 144 U.S. 
310, 12 SCt 609, 36 L. ed. 445. 

73. See infra § 267. 


884 [25 C.J] 


Neither the Cireuit Court of Appeals Act of 1891 74 
nor the Judicial Code™ in any way affected the 
time limit of two years, fixed by the Revised Stat- 
utes,® for taking civil cases at law or in equity 
from federal trial courts to the supreme court,” 
and after dismissal of such a case by the eireuit 
court of appeals for want of jurisdiction,’® it might 
yet be taken to the supreme court if the two years 
But in 1916 congress reduced 
the time limit to three months for all cases of ap- 
peal or writ of error to the supreme court, and 
without a saving clause for persons under disabil- 
The time limit for appeal or writ of error 
to the circuit court of appeals from a final judg- 
ment or decree of the district court is and always 
Hence a party desiring to 
appeal either to the supreme court or to the circuit 
court of appeals should do so with the utmost 
Of course the period specified by the 
statute for appeal or writ of error cannot prolong 


had not expired.’® 


ity.8° 


has been six months.®? 


promptness.*? 


the term of court.®* 


Act March 3, 1891 (26 St. at 
1 SPAS oo Erae 
75. Jud. Code § 238. f 
76. U. S. Rev. St. § 1008 (which 
contained a saving clause for persons 
under disability). 
‘' 77. Frederic L. Grant Shoe Co. v. 
W. M. Laird Land Co., 212 U. S. 
445, 29 SCt 332, 53 L. ed. 591; Ex- 
celsior Wooden Pipe Co. v. Pacific 


Bridge Co., 185 U. S. 282, 22 SCt 
681, 46 L. ed. 910; Holt v. Indiana 
Mfg. Co., 176 U. S. 68, 20 SCt 272, 


44 L. ed. 374; Allen v. Southern Pac. 
Peco. Lis. Us) So 4795 19’ SCt 518, 
43 L. ed. 775; and cases infra note 
hid 

[a] After an appeal was dis- 
missed by the) supreme court because 
of absence of the requisite , certifi- 
eate by the court below (see infra 
§ 245) another appeal taken within 
two years from the entry of the orig- 
inal decree was in time. Colvin v. 
Jacksonville, 158 U. S. 456, 15 SCt 
866, 39 L. ed. 1053. 

78. Respective jurisdictions of su- 
preme court and circuit court of ap- 
peals see infra § 215. 

79. W. S. Tyler Co. v. Ludlow- 
Saylor* wire Co., 236 U.S. 728, 85 
SCt 458, 59 L. ed. 808; Mitchell Coal, 
ete., Co. v. Pennsylvania R. Co., 230 
Ur S2475133 SCt 916,757. eds 1472; 
Herndon-Carter, Co. v. Norris, 224 
Weiss 496, 32) SCt'550, 56. lu. ed. 857; 
Davis v. Cleveland, ete., R. Co., 217 
U. S. 157, 30 SCt 468, 54 L. ed. 708; 
Petri v. F. EH. Creelman Lumber Co., 
TIO, Wns. 40> 26 SCt-133, 50 sieved. 
281; Excelsior Wooden Pipe Co. v. 
Pacific Bridge Co., 185 U. S. 282, 22 
SCt 681, 46 L. ed. 910 (all of the 
foregoing cases were appeals on the 
question of jurisdiction). And see 
Illinois Cent. R. Co. v. Adams, 180 
Wes28, sal ISCt 251, 45- Li ed: 400 
(where it is stated that a “tempo- 
rary injunction, issued upon the fil- 
ing of the bill, was subsequently 
discharged, on appeal taken to the 
Court of Appeals, which was dis- 
missed for want of jurisdiction, and 
a final decree subsequently entered 
in the Circuit Court dismissing the 
bill,” from which the appeal in the 
case at bar was taken). 

[a] Time runs against a party 
during the period when other ineffec- 
tual appellate proceedings are pend- 
ing. Northern Pac. R. Co. v. Glas- 
pell, 49 Fed. 482, 1 CCA 327. And 
see Spencer v. Duplan Silk Co., 191 
U. S. 526, 24 SCt 174, 48 L. ed. 287 
(end of opinion). See also Appeal 
and Hrror § 1038 text and note 54. 

80. Act Sept. 6, 1916 (39 St. at -L. 
727 ec 448 § 6) (which, with a pro- 
viso fixing a limit of six months 
for a certiorari to the supreme court 
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fied 88 and take 


of jurisdiction 
sustained, and 
dered in favor 
ant can elect 


of the Philippine Islands declares: 
“That no writ of error, appeal, or 
writ of certiorari intended to bring 
up any cause for review by the Su- 
preme Court shall be allowed or en- 
tertained unless duly applied for 
within three months after entry of 
ope) judgment or decree complained 
Of). 

_ [a] The foregoing provision is 
unique in making the application for 
allowance of an appeal or a writ of 
error, instead of the taking an ap- 
peal or suing out a writ of error, a 
terminus of the limited period. The 
materiality of this departure from 
former statutory provisions limiting 
time is illustrated by The Credit Co., 
Ltd. v. Arkansas Cent: R. Co., 128 
U.-S;°258, 9 SCt/ 10", 329. ed! 448 
where an appeal allowed in time was 


dismissed because not “taken” in 
time. 
81. Circuit Court of Appeals Act 


of March 8, 1891 (26 St. at L. 829 
e 517 § 11) (with no saving clause 
for persons under disability). 

82. See case infra this note. 

[a]. The reason is (1) that if his 
appeal to the supreme court should 
be dismissed on the ground that his 
appeal ought to have been taken to 
the circuit court of appeals (see 
infra § 215) he cannot Hen appeal 
to the latter court if the six months 
have expired. See Northern Pac. R. 
Co. v. Glaspell, 49 Fed. 482, 1 CCA 
327. (2) If his appeal to the circuit 
court of appeals is dismissed for 
want of jurisdiction, as has heen 
done in as many as twenty reported 
cases, it is then too late for him to 
go to the supreme court if the three 
months have expired. See supra note 
80. (3) Hence the appellee or de- 
fendant in error in either court may 
wisely refrain from filing a motion 
to dismiss before the three months 
or the six months, as the case may 
be, have expired. 

83. See infra § 246, 

84. Further consideration of this 
topic see infra §§ 328, 329, i 

85. U.S. v. Jahn, 155 U. S. 109, 
lo Set 39, 39 L. ed. 87 (construing 
the provision in the Circuit Court of 
Appeals Act of 1891 mentioned supra 

Jurisdiction 


§ 210) 
86. “in 
infra § 243. 
87. Decision of question of j - 
diction see ee § 244, a 
88. Certificate or equivalent 
infra §§ 245-250. bs ne 
89. Writ of error ox appeal see 
Supra § 213. 


issue” see 


90. U. S. v. Jahn, 155 U. Ss, 109, 
114, 15 SCt 39, 39 LL. ed. 87. 

[a] Cases where this was done 
are, among others, Petri 


Court and Circuit Court of Appeals.** 
ing case upon this subject ®> the supreme court said: 
“Giving the act a reasonable construction, taken as 
a whole, we conclude: (1) If the jurisdiction of the 
Cireuit [District] Court is in issue 8° and decided 
in favor of the defendant,*’ as that disposes of the 
case, the plaintiff should have the question certi- 


rectly to this court ;?° 
jurisdiction is in issue, and the jurisdiction sus- 
tained, and then judgment or decree is rendered | 
in favor of the defendant on the merits, the plain- 
tiff, who has maintained the jurisdiction, must ap- 
peal to the Cireuit Court of Appeals,9! where, if 
the question of jurisdiction arises, the Cireuit Court 
of Appeals may certify it;9? (3) If the question 


Wal CS sip 
For later cases, developments and changes in the law see cumulative Annotations, 


X : 
[$§ 214-215 


Respective Jurisdiction of, Supreme 
In the lead- 


his appeal or writ of error 89 di- 
(2) If the question of 


is in issue, and the jurisdiction 
judgment on the merits is ren- 
of the plaintiff, then the defend- 
either to have the question certi- 


Creelman Lumber Co., 199 U. S. 487, 
26 SCt 133,. 50 <l. ved, 281- Wisi aw, 
Klingenberg, 153 U. S. 93,.14 Sct 
790, 38 L. ed. 647. 

_ [bo] “€he leading case,” as stated 
in Great Northern R. Co. v. Blaine 
County, 252 Fed. 548, 164 CCA 464, 
NOG She aie) devs Mays a Sy 109, 15 
SCt 39, 39 L. ed. 87. In that case 
“the Supreme Court has classified the 
circumstances which determine the 
respective appellate jurisdictions of 
the Supreme Court and the Circuit 
Courts of Appeals under the acts of 
Congress here in question.” Ameri- 
can Hlectric Welding Co. v. Lalance, 
etc., Mfg. Co., 249 Fed. 968, 971, 162 
CCA 166. 

91. U.S. v. Jahn, 155 U.S. 109, 15 
SCt 39, 39 L. ed. 87> [foll Anglo- 
American Provision Co. v. Davis Pro- 
vision Co., 191 U. S. 376, 24 Sct 93; 
48 L. ed. 228]; U. S. Freehold Land, 


etc., Co. v. Gallegos, 89 Fed. 769, 
32 CCA 470. 
[a] This rule was recognized or 


affirmed in: Emsheimer v. New Or- 
leans, 186 U. S._ 33, 22 SCt. 770, 46 
L. ed. 1042; Gableman v. Peoria, etc., 
Rie €o:,-179) U.S. 385, 21 (SCs Uris 
45 L. ed. 220; Stebbins v. Selig, 257 
Fed, 230, 168 CCA 314 [certiorari den 
250RU 9 S2.:669) 40S Cialis Gem ilemeds 
1199]; Hume v. New York, 255 Fed. 
488, 166 CCA 564 [certiorari den 249 
Wiese 603, 39 SCt 260, 63 L. ed. 797]. 

[b] Final judgment without trial 
of merits.—If plaintiff's. motion to 
remand a case removed from a state 
court is denied, and, upon his refusal 
to recognize the jurisdiction of the 
trial court, final judgment in the ac- 
tion is rendered that he take nothing 
by the suit and that defendant faxo) 
hence without day and recover his 
costs against plaintiff, the latter may 
take the case to the supreme court on 
a_certified question of jurisdiction, 
Wecker v. National Enameling, etce., 
Co., 204 U. S. 176, 27 Sct 184, 51 L. 


ed. 4380. 

92. U. S. v. Jahn, 155 U. S. 109, 
15 SCt 39, 89 L. ed. 87. 

[a] Questions were thus certified 
by the circuit court of appeals in: 
Emsheimer v. New Orleans, 186 U. S. 
33, 22 SCt 770, 46 L. ed. 1042; Gable- 
man v. Peoria, etc., R. Co., 179 U. S. 
335, 21 SCt 171, 45 L. ed. 220. 

Jurisdiction and practice in regard 
to certification of questions by the 
pace court of appeals see supra 


93. U. S. v. Jahn, 155 U. S. 109, 
15 SCt 39, 39 L. ed. 87; Maynard vy. 
Hecht, 151 U. S. 324, 14 Sct 353, 38 
L. ed. 179; McLish v. Roff, #41 U. S. 
661, 12 SCt 118, 35 L. ed. 893. 

a] The right of election exists, - 
although the original jurisdiction is 


Same title, page and note number. ; 


| 215] 


fied ° and come directly to this eourt,®> or to carry 
the whole ease to the Cireuit Court. of Appeals,®® and 
the question of jurisdiction can be certified by that 
court ;°" (4) If in the case last supposed the plain- 
tiff has ground of complaint in respect of the judg- 
ment he has recovered, he may also carry the case 
to the Cireuit Court of Appeals on the merits,°* 
and this he may do by way of cross-appeal or writ 
of error if the defendant has taken the case there,°? 
or independently, if the defendant has carried the 
case to this court on the question of jurisdiction 
alone,! and in this instance the Cireuit Court of 
Appeals will suspend a decision upon the merits 


invoked upon the sole ground of 
diversity of citizenship. Boston, etc., 
R. Co. v.. Gokey, 210 U. S. 155, 28 
SCt 657, 52 L. ed. 1002. 

_ 94 Certificate or equivalent see 
infra §§ 245-250. 

S500 U.S veo sabn, 155 9U..<S. 2.09; 
15 Sct 39, 39 L. ed. 87. And see 
In re Lehigh Min., ete., Co., 156 U. S. 
322, 15 SCt 375, 39 L. ed. 438 (where 
this was done). 

[a] Waiver of merits.i—“By tak- 
ing a case directly to this court on 
the question of jurisdiction, the con- 
tention on the merits would be 
MAIVed es) UO. aS. vei dahn:- $156) US. 
109, 113, 15 SCt 39, 39 L. ed. 87. 

965) U1 S.)ivel Jahns) 155, Us Se. 109, 
fie St 139,039, is ed. 873A... J.y/Phil- 
lips Co. v. Grand Trunk Western R. 
Go-, 195 Hed. 12, 115 CCA 94... And 
see Tang Tun v. Eadsell, 223 U. S. 
673, 32 SCt 359, 56 L. ed. 606 (where 
this was done); In re Lehigh Min., 
ete,,Co., 156 U. S. 322, 15 SCt 374, 
39 L. ed. 438 (where it was so 
stated). ; 

[a] Cases taken to the circuit 
court of appeals are: Alabama, etc., 
R. Co. v. Thompson, 200 U. S. 206, 
26 SCt 161, 50 L. ed. 441, 4 AnnCas 


1147; Cochran v. Montgomery County, 


199 U. S. 260, 26 SCt 58, 50 L. ed. 
182, 4 AnnCas 451; Pennsylvania 
Lumbermen’s Mut. F. Ins. Co. v. 
Meyer, 197 U. S. 407, 25 SCt 483, 49 
L. ed. 810; Mexican Nat. R. Co. v. 
Davidson, 157 U. S. 201, 15 SCt_563, 
39 L. ed. 672; New Orleans v. Ben- 
jamin, 153 U. S. 411, 14 SCt 905, 38 
L. ed. 764; National Pole Co. v. Chi- 
cago, etc., R. Co., 211 Fed. 65, 127 
CCA 561; A. J. Phillips Co. v. Grand 
Trunk Western R. Co., 195 Fed. 12, 
115 CCA 94; and numerous cases 
infra § 328. 

97. U. S&S v. Jahn, 155 U. S. 109, 
15 SCt 39, 39 L. ed. 87. And see Mc- 
Lish v. Roff, 141 U. S. 661, 12 SCt 
118, 35 L. ed. 893 (where it was so 
stated). 

[a] The question was so certified 
ijn: Alabama, etc., R. Co. v. Thomp- 
son, 200 U. S. 206, 26 SCt 161, 50 L. 
ed. 441, 4 AnnCas 1147; Pennsyl- 
vania Lumbermen’s Mut. F. Ins. Co. 
v. Meyer, 197 U. S. 407, 25 SCt 483, 
49 L. ed. 810; Mexican Nat. R. Co. v. 
Davidson, 157 U. S. 201, 15 SCt 563, 
39 L, ed. 672; New Orleans v. Ben- 
jamin, 153 U. S. 411, 14 SCt 905, 38 
L. ed. 764. 

[b] It is the duty of the circuit 
court of appeals to decide the ques- 
tion of jurisdiction, either pursuant 
to the answer to a question certified 
by it to the supreme court, or with- 
out certifying the question. Boston, 
etc., R. Co. v. Gokey, 210 U. S. 155, 
98 SCt 657, 52 L. ed. 1002 (the cir- 
cuit court of appeals cannot prop- 
erly confine its decision to questions 
on the merits and ignore the ques- 
tion of jurisdiction). 

Jurisdiction and practice in regard 
to certification of questions by the 
circuit court of appeals see supra 


208. 
f 98. U.S. v. Jahn, 155 U. S. 109, 15 
sct 39, 39 L. ed. 87. And infra text 


2 note 13. 
vied) U. S. v. Jahn, 155 U. S.. 109, 
15 SCt 39, 39 L. ed. 87. , 


[a] Both parties thus went to the 
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tion.® 


circuit court of appeals in Mexican 
Nat. R. Co. v. Davidson, 157 U. S. 
201, 15 SCt 568, 39 L. ed. 672 (which 
was a case in the supreme court on 
a question certified by the circuit 
court of appeals). 

Wess. WvavJahna 5510. SnlOo, 
15 SCt 39, 39 L. ed. 87. 

[a] Reason for rule.—‘“If it should 
be held that the suing out a writ 
of error to the supreme court upon 
the question of jurisdiction by the 
one party bars the right of the other 
party to bring the case to this court 
upon the other questions involved, 
then it is possible to defeat in every 
case anappeal tothis court. All that 
is needed is to raise, by proper plea, 
a question of jurisdiction, and then 
the party who is successful in the 
trial on the merits can at once assign 
error on the point of jurisdiction, and 
thus carry the cause to the supreme 
court, and retain it there until the 
time for appeal to this court has ex- 
pired, and so defeat the main pur- 
pose for which the act of March 3, 
1891, was enacted. In our judgment, 
each party may exercise the right of 
appeal created by the statute. Be- 
fore the enactment of* the act of 
March 3, 1891, in all cases coming 
within the jurisdiction of the su- 
preme court, double appeals could be 
taken; that is to say, each party 
could prosecute an independent ap- 
peal or writ of error in the same 
cause, end the one did not defeat 
the other. True, the cause upon both 
appeals or writs would be before the 
same appellate court; but the fact. 
that the case may, upon different 
issues, be pending before twu courts 
at the same time, is not an insuper- 
able objection to taking jurisdiction. 
Under the provisions of section 7, 
Act March 38, 1891, an appeal may be 
taken to this court from an order 
granting or continuing a preliminary 
writ of injunction, and the proceeding 
in other respects remains in the cir- 
cuit court, which has the right to 
stay the cause or not, as it may deem 
best. In such cases the cause 1S 
pending in two courts at one and 
the same time, not, however, upon 
the same question or issue; and the 
taking jurisdiction by the one court 
of a question properly determinable 
by it does not necessarily bar or de- 
feat the jurisdiction of the other 
court.” Northern Pac. R. Co. v. Gla- 
spell, 49 Fed. 482, 483, ALCOA 327 Leite 
with appr U. S. v. Jahn, ali Bete 
109, 15 SCt 39, 39 L. ed. 87]. 

2. U. S. v. Jahn, 155 U. 
15 SCt 39, 39 L. ed. 87. 

[a] This was done in: Glaspell v. 
Northern Pac. R. C 144 U.S. 211, 
12 SCt 593, 36 L. ed, 409; 
ern Pac. R. Co, v. Glaspell, 


Ss. 109, 


Glaspell, TOCA taal; 
and Glaspell vy. Northern Pac. R. (e 
144 0. S: 211, 
403). Davis v. Cleveland, ete. R. Co 
: avis v. : Byes “ 
917 U. S. 157, 30 SCt 463, 54 L. ed. 
708, 27 LRANS 828, 18 AnnCas 907; 
U. Ss. v. Larkin, 208 Tis Soo mees 
Sct 417, 52 L. ed. 517; Rogers v. 
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until the question of jurisdiction has been deter- 
mined;? (5) The same observations are applica- 
ble where a plaintiff objects to the jurisdiction and 
is, or both parties are, dissatisfied with the judg- 
ment on the merits.’’® 
preme court is exclusive where the sole question 
decided by the trial court is a directly reviewable 
question of jurisdiction,* and if such a case is taken 
to the circuit court of appeals, the appeal or writ 
of error should be dismissed for want of jurisdic- 
If a case is properly taken to the cireuit 
- court of appeals the supreme court upon reviewing 
the judgment or decree of that court by appeal, 


The jurisdiction of the su- 


Hennepin County, 220 Fed. 453, 136 
CCA 281; Davis v. Cleveland, ete. R. 
Co., 156 Fed. 775, 84 CCA 453 [aff 217 
U. Si 157, 30 SCt 468, 54 LL. ed: 708, 
27 LRANS 823, 18 AnnCas 907]; Hal- 
pin v. Amerman, 138 Fed. 548, 70 CCA 
462; Exceisior Wooden Pipe Co. Vv. 
Pacific Bridge Co., 109 Fed. 497, 48 
CCA 349 [aff in effect 185 U. S. 282, 
22 SCt 681, 46 L. ed. 910]; Dudley 
v. Lake County, 103 Fed. 209, 48 CCA 
184; Hvans-Snider-Buel Co. v. Me- 
Caskill, 101 Fed. 658, 41 CCA 577; 
The Annie Faxon, 87 Fed. 961, 31 
CCA 325; The Alliance, 70 Fed. 273, 
17 CCA 124; Davis & Co. v. Barber, © 
60 Fed. 465, 9 CCA 79; U. S. v. Sut- 
ton, 47 Fed. 129; and cases infra § 329. 

5. Slayton v. Jourdanton, 268 Fed. 
965; Nickels v. Pullman Co., 263 Fed. 
551; Chamberlin v. S. & C. Co., 260 
Fed. 933; Blumenstock Bros. Adv. 
Agency v. Curtis Pub. Co., 258 Fed. 
927, 170 CCA 123; The Ada, 255 Fed. 
50, 166 CCA 378; Great Northern R. 
Co. v. Blaine County, 252 Fed. 548, 
164 CCA 464; Knisely v. Burt, 248 
Fed. 493, 160 CCA 503; Tyler Co. v. 
Ludlow-Saylor Wire Co., 212 Fed. 
156, 129 CCA 12; Olds v. Herman H, 
Hettler Lumber Co., 195 Fed. 9; 115 
CCA 91; Mitchell Coal, etc., Co. Vv. 
Pennsylvania R. Co., 192 Fed. 475, 112 
CCA 637 [certiorari den 223 U. S. 
733, 32 SCt 528, 56 L. ed. 635; and 
aff in effect 230 U. S. 247, 33 SCt 
$16, 57 L. ed. 1472]; Kentucky State 
Bd. of Control for Charitable Inst. 
v. Lewis, 176 Fed. 556, 100 CCA 208; 
Davis v. Cleveland, ete, R. Co., 156 
Fed, 775, 84 CCA 453 [aff in effect 
217. U. S. 157; 30 SCt 463, 54 L. ed. 
708, 27 LRANS 823, 18 AnnCas 907]; 
Crawford v. McCarthy, 148 Fed. 198, 
78 CCA 356; Halpin v. Amerman, 138 
Fed. 548, 70 CCA 462; St. Louis Cot- 
ton Compress Co. v. American Cot- 
ton “Co., 125 Fed. 196, 60 CCA 80; 
Hays v. Richardson, 121 Fed. 536, 57 
CCA 598; Excelsior Wooden Pipe Co. 
v. Pacific Bridge Co., 109 Fed. 497, 
48 CCA 349 [aff in effect 185 U. S. 
282, 22 SCt 681, 46 L. ed. 910]; Dud- 
ley v. Lake County, 103 Fed. 209, 43 
CCA 184; BEvans-Snider-Buel Co. v. 
McCaskill, 101 Fed. 658, 41 CCA 577; 
In re Aspinwall, 90 Fed. 675, 33 CCA 
217; The Annie Faxon, 87 Fed. 961, 
31 CCA 325; ‘The Alliance, 70 Fed. 
273, 17 CCA 124; Cabot v. McMaster, 
65 Fed. 533, 13 CCA 69; Davis, etc., 
Mfg. Co. v. Barber, 60 Fed. 465, 9 
CCA 79 [writ of error dism 157 U.S. 
673, 15 SCt 719, 39 L. ed. 853]. See 
also Davis v. Cleveland, etc., R. Co., 
917 UW. S.1157T 30 SCt, 463," 545 Lived: 
708, 27 LRANS 823, 18 AnnCas 907; 
Petri v. F. E. Creelman Lumber Co., 
199 UW. S! 487, 265SCt 133, 50° Le ed. 
281; Excelsior Wooden Pipe Co. v. 
Pacific Bridge Co., 185 U. S. 282, 22 
Sct 681, 46 L. ed. 910; Davis, ete., 
Mfg. Co. v. Barber, 157 U. S. 673, 15 
SCt 719, 39 L. ed. 853 (in which cases 
the fact is mentioned that an appeal 
or writ of error had been dismissed 
by the circuit court of appeals for 
want of jurisdiction). 

[a] For error in holding that it 
has no jurisdiction the judgment of 
dismissal by the circuit court of ap- 
peals may be reversed by the su- 
preme court. Eugene Sol Louie v. 
U.S.) 41 SCt 188, 65 L.°ed. —. 


886 [25C.J.] 


writ of error, or certiorari, as the case may be,® 
may decide the question of jurisdiction of the trial 
court,’ even if the question of jurisdiction was 
not raised either in the trial court or in the circuit 
court of appeals,? or where the cireuit court of 
appeals refrained from deciding the question.° 
Resort to both courts. The same party cannot 
maintain two appeals or writs $f error to review 
the same judgment or decree, one in the supreme 
court and the other in the circuit court of appeals. 
But if the question of jurisdiction of involuntary 
proceedings in bankruptcy is taken to the cireuit 
court of appeals on a petition for revision}! and 


there decided, the subsequent final judgment of the ° 


district court may be taken direct to the supreme 
court on the same question of jurisdiction.12 And 
where a party against whom a question of jurisdic- 
tion is decided properly takes the case to the cir- 
euit court of appeals which reverses the judgment 
and remands the case for a new trial, the other 
party against whom the question of jurisdiction is 
finally decided may take the case to the supreme 
court upon that question.13 

[§ 216] (d) What Is Question of Jurisdiction 14 
—aa. ‘“‘Jurisdiction’’ in General. In legal phrase- 


6 See supra §§ 204, 206. 


judgment is 
7. Metropolitan Water Co. v. Kaw 


FEDERAL COURTS 


reached’’). 
Stillman v. Combe, 197 U. S. 436, 25 


oe ‘i y 
Sh 


~~ 


ology the power of the court to hear and decide 
a case is termed ‘‘jurisdiction,’’ 15 which ineludes 
authority to decide the case either way,1® and covers 
wrong as well as right decisions.17 The word is 
frequently and somewhat loosely used to inelude 
the right of a plaintiff to sue or the liability of 
defendant to be sued in a_ particular ease.18 
The meaning of the word as used in the stat- 
ute*® is further considered in the following sec- 
tions.?° : 

[§ 217] bb. Required Nature of Question—(aa) 
In General. The meaning of the word ‘‘jurisdie- 


tion’’ in the act of 1889 24 was never judicially de- - 


clared or discussed. Possibly it was assumed to 
be free from the limitation imposed by the supreme 
court upon the same word in the act creating the 
circuit court of appeals.22. Some of the earlier deci- 
sions of the circuit courts of appeals gave a very 
broad construction to the word, so broad as to in- 
clude every issue of jurisdiction in a lower court 
without regard to the ground upon which it was 
based,?* but it was finally settled by the supreme 
court that the ‘‘jurisdiction’’ mentioned in the 
statute 74 includes only jurisdiction as a federal 
court.*° That is, the question must be whether as 


And see and continued: “The right to bring a& 
suit is entirely distinguishable from 


[§§ 215-217 


Valley Drain. Dist., 223 U. S. 519, 32 
SCt 246, 56 L. ed. 533; Brown v. Al- 
ton Water Co., 222 U. S. 325, 32 SCt 
156, 56 L. ed. 221; Boston, etc., R. 
Co. v. Gokey, 210 U. S. 155, 28 SCt 
657, 52 L. ed. 1002; Cochran v. Mont- 
gomery County, 199 U. S. 260, 26 SCt 
58, 50 L. ed. 182, 4 AnnCas 451; 
Northern Pac. R. Co. v. Amato, 144 
U.S. 465, 12 SCt 740, 86 L. ed. 596. 
8. Chicago, etc., R. Co. v. Willard, 
220 U. S. 418, 31 SCt 460, 55 L. ed. 
521; Great Southern Fireproof Hotel 
Co. v. Jones, 177 U. S. 449, 20 SCt 690, 
44 L. ed. 482. See also supra § 106. 
9. Boston, etc. R. Co. v. Gokey, 
ries S. 155, 28 SCt 657, 52 L. ed. 
°10. Columbus Constr. Co. v, Crane 
Com i40-U.. SS; 600, 19 'SCt. 721) | 43 
L, ed. 1102; Robinson y. Caldweil, 165 
U. S. 359, 17 SCt 348, 41 L. ed. 745; 
U.S. v. Jahn, 155 U, S, 109, 15 SCt 
39, 39 L. ed. 87; Maynard vy. Hecht, 
ped) U. S. 324, 14 SCt 353, 38 L. ed. 
[a] Allowance of appeal to su- 
preme court wVWacated.—Where the 
Supreme court allowed an appeal to 
that court from the trial court, but 
Subsequently at the same term va- 
cated the allowance and granted an 
appeal to the circuit court of ap- 
peals, the latter acquired jurisdic- 
tion. sAspen Min., etc., Co. v. Bill- 


Nee 150 U. S. 31, 14 SCt 4, 37 L. ed. 
9 


[b] The proper course for the 
circuit court of appeals to follow, 
where one writ of error is sued out 
from it and the other from the su- 
preme court, is to certify to the 
supreme court the jurisdictional 
question. The circuit court of ap- 
peals cannot compel plaintiff in error, 
under penalty of dismissal, to elect 
which of the two writs of error he 
will pursue. Lamar vy. U. S., 241 
U.S. 103, 36 SCt 535, 60 L. ed. 912 
[aff 227 Fed. 1019, 141 CCA 668]. 

11. Superintendence and revision 
in bankruptcy see Bankruptcy §§ 741-— 
758. 

12. Frederic L: Grant Shoe Co. v. 
W. M. Laird Co., 212 U. S. 445, 447, 
29 SCt 332, 538 L. ed. 591 (‘‘Notwith- 
standing the objections to a double 
resort, we do not\ perceive how such 
an interlocutory decision, even of the 
higher court, can prevent a case, 
otherwise proper to be brought here, 


from being taken up after a final|ed. 410 


For later cases, developments and changes in the law see cumulative Annotations, 


SCt 480, 49: L. ed. 822 (where the 
jurisdiction had been sustained de 
bene on appeal from a preliminary 
injunction, by the circuit court of 
appeals in 86 Fed. 202, 29 CCA 660). 

13. Globe Newspaper Co. v. 
Walker, 210 U.S. 356, 28 SCt 726, 
52 L. ed. 1096. But see Kansas City, 
etce., R. Co. v. Zimmerman, 210 U. §S. 
336, 28 SCt 730, 52 Ll. ed. 1084 (where 
the court was strongly inclined to 
think that if*the appellee in the court 
of appeals does not there insist upon 
his objection to the jurisdiction of 
the court below, but takes his chances 
on the merits, he stands no better 
than if the appeal had been taken 
by himself, and cannot afterward 
take the case from the district court 
to the supreme court on the qués- 
tion of jurisdiction). 

14. See also Courts §§ 13-177. 

15. _ Illinois Cent. R. Co. v. Adams, 
180 U. S. 28, 21 SCt 251, 45 L. ed, 
410 (“Jurisdiction is the right to put 
the wheels of justice in motion, and 
to proceed to the final determination 
of a cause upon the pleadings and 
evidence’); Wilson v. Resolute, 168 
U. S. 437, 439, 18 SCt 112, 42 L. ed. 
533 (“Jurisdiction is the power to 
adjudicate a case upon the merits, 
and dispose of it as justice may re- 
quire’); Ex p. Lennon, 150 U. S. 393, 
400 14 SC 123 Sse ved. a. itoo 
(“power to hear and to ‘determine” 
is jurisdiction); Davis v. Cleveland, 
etc., “R. Co., 156" Med) “775, "84 -C@A, 
453; St. Louis Cotton Compress: Co. 
v. American Cotton Co., 125 Fed. 196, 
199, 60 CCA 80 (“Jurisdiction of a 
court is the right to hear and de- 
termine between parties who have 
been legally brought before it for 
the purpose of securing a decision 
of the issue’’). ,? 

16. The Fair v, Kohler Die, etc., 
Co.,15228 -U- 1S) 722, 033 8SCt (400) 57 ta 
ed. 716. And see Geneva Furniture 
Mie. Co. vilikarpen, a238) Ui Ss! 254, 
35 SCt 788, 59 L. ed. 1295 (“Jurisdic- 
tion . . . is the power to consider 
and decide one way or the other, as 
the law may require, and is not to 
be declined merely because it is not 
foreseen with certainty that the out- 
come will help the plaintiff’). 

i7. Lamar v. U. S., 240 U. S.°60, 
86 SCt_255,°60 L. ed. 526. 

13. Illinois Cent. R. Co. v, Adams, 
180'W S28. a5 Oa GE 251, 45 L. 
(where the court so stated 


the right to prosecute the particular 
bill. One goes to the maintenance of 
any action; the other to the main- 
tenance of the particular action’). 
And see Ayers vy, Watson, 113 U.S. 
594, 599, 5 SCt 641, 28 L. ed. 1093 
(“In some of the older cases the 
word jurisdiction is often used some- 
what loosely’’). 

: Deen Jud. Code § 238 (quoted supra 

). 

20. See infra § 217 et seq. 

21. Quoted supra § 210. 

22. See Mississippi Mills v. Cohn, 
150 U. S. 202, 14 Sct 15, (30) Ta. *eds 
1052, and Smith y, McKay, 161 U. Ss. 
355, 16 SCt 490, 40 LL. ‘ed. “31, as 
cited supra § 210 note 47 Lot? Cis) 
and infra § 241 note 22. : 

23. Mitchell Coal, Ct C.7— Com anys 
Pennsylvania R. Co., 192 Fed. (475; 
112 CCA 637 [certiorari den 223 U.S. 
733, 32 SCt 528, 56 L. ea. 635] (where 
the court made the statement given 
in the text, but did not itself adopt 
the broad construction). 

[a] Thus in one case the court, 


of error or appeals taken directly to 
that court from the United States 
Circuit Court. every question which 
involves the jurisdiction of the lat- 
ter court, whether that question is 
peculiar to the federal courts as such 
or common to all courts.” St. Louis 
Cotton Compress Co. v. American 
Seas Co., 125 Fed. 196, 201, 60 CCA 


= Se § 210. 

ublie Serv. Co, v. Corboy, 25 
U. S. 153, 39 sct 440, 68 L. eam 9 : 
Male v. Atchison, ete, Rai co. toa 
U. S. 97, 36 Sct 351, 60 L. ed. 544: 
Herrmann vy, Edwards, 238 U. Ss. 
107, 85 SCt 839, 59 LL! ed. 1224; Louis- 
ville, ete, R. Co. v. Western Union 
Teli Con 6284 Uns) 369, 34 SCt 810, 
58 L. ed. 1356; Farrugia vy. Philade]- 
phia, ete, R CO. LB 3™ FOE SE 352, 


. ed. 996: 
Southern Pac, Co. 228 % Goaant 33 


54 L. ed. 125; Globe Newspaper Goi 


5 J eal 
same title, page and note number, 


8217). 


a federal court it had power to entertain the case,2° 
a question peculiar to the federal jurisdiction of 
the court;*” not simply a question of the court’s 
authority as a judicial tribunal 78 applying prin- 
ciples of general law 2° governing alike in state as 
well as in federal courts,°° nor whether a case has 
been made by plaintiff in equity or at law,*! nor 
whether the court has jurisdiction on its equity 
side,*? nor a question depending only upon prin- 
ciples of general law applicable to all courts hav- 
ing concurrent jurisdiction over the subject matter,** 
nor a question involving only the established rules 


v. Walker, 210 U. S. 356, 28 SCt 726, 
52 L. ed. 1096; Kansas City, etc, R. 
Co. v. Zimmerman, 210 U. S. 336, 
28. SCt. 730, 52 L. ed. 1084; Scully 
Wa mird. 209. U.S. 4a1, 28. SCts 597; 
52 L. ed. 899; Bien v. Robinson, 208 
U.S. 428, 28 SCt 379, 52 L. ed. 556; 
U. S. v. Larkin, 208 U.S. 333, 28 SCt 
417, 52° i ed. 517; Chicago Bd. of 
Trade v. Hammon. El. Co., 198 U. S. 
424, 25 SCt 740, 49 L. ed. 1111; Rem- 
ington Vv. Central Pac. R. Co., 198 
Tn, Si 95,0 25) SCelib 773) 49) Ly) ede (9595 
Courtney vy. Pradt, 196 U. S., 89,25 
Sct’ 208; 49 Ii’ ed. '398;' Bache’ v.- 
Hunt, 198 U. S. 523, 24 SCt 547, 48 
L. ed. 774; Mexican Cent. R. Co. v. 
Eckman, 187 U. S. 429, 23 SCt 211, 
47 Ll. ed. 245; Blythe v. Hinckley, 
173 U. S. 501, 19 SCt 497, 43 L. ed. 
783: Greeley v. Lowe, 155 U. S. 58, 
15 SCt 24, 39 L. ed. 69; In re Amy, 
263 Fed. 8; Davis v. Anderson-Tully 
Co., 252 Fed. 681, 164 CCA 521; Great 
Northern R,. Co. v: Blaine County, 
252 Fed. 548, 164 CCA 464; The At- 
tualita, 238 Fed. 909, 152 CCA 43; 
Ferguson v. Omaha, etc., R. Co., 227 
Fed. 513, 142 CCA 145; Fidelity Trust 
Co. v. Gaskell, 195 Fed. 865, 115 CCA 
527; A. J. Phillips Co. v. Grand 
Trunk Western R. Co., 195 Fed. 12, 
115 CCA 94: Mitchell-Coal, etc., Co. 
v. Pennsylvania R. Co., 192 Fed. 475, 
112 CCA 637 [certiorari den . 223 
U. S. 733, 32 SCt 528, 56 L. ed. 635]; 
Alton Water Co. v. Brown, 166 Fed. 
840, 92 CCA 598 [certiorari den 212 
U. S. 581, 29 SCt 690, 53 L. ed. 6591]; 
Crawford v. McCarthy, 148 Fed. 198, 
78 CCA 356. , 

[al “A leading case upon this 
subject, and one frequently cited 
with approval since its decision, is 
Louisville Trust Co. v. Knott, 191 
U. S. 225, 24 SCt 119, 48 L. ed. 159 
[quoted infra § 241].” Fore River 
Shipbuilding Co. v. Hagg, 219 U. Ss. 
175 J L7S eal SOt-185,"55 Le ed, 183 
(quoted at length infra § 241). 

{b] “fhe word ‘jurisdiction,’ as 
used in that paragraph, is, as Judge 
Taft said, in U. S. v. Swan, 65 Fed. 
647, 13 CCA 77, applicable to ‘initial 
questions of the jurisdiction of a 
United States District or Circuit 
Court, whether in law or equity, over 
the subject matter and parties, and 
not to questions whether a court of 
equity or of law is the proper forum 
for the working 
erly within ; a 
jurisdiction for adjudication;’ and it 


J. ' 
28 Sct 417, 52 Li. ed. 517. 
De Rees v. Costaguta, 
L. ed. —; Male v. Atchison, 
etel R. Co.) 24050. -S97/°36 sct 351, 
60 Li. ed. 544; Chase v. Wetzlar, 225 
U. S. 79, 32 SCt 659, 56 L. ed. 990. 
Bogart -v. Southern Pac. Co., 
SST, OF einthalld 57 be ed. 
g re River Shipbuilding Co. V. 
168; 219 U, S. 175, 31 SCt 185, 55 
LL. ed. 163 (quoted at length infra 


$e Bien v. Robinson, 208 U. 8. 
423, 28 SCt 379, 52 LL. ed. 556; Court- 
ney v. Pradt, 196 U. S. 89, 25 SCt 
208, 49 L. ed. 398; Bache v. Hunt, 193 
Ty. Sa b28, oe sct 547, 48 L. ed. 774; 
Gouisville Trust Co. v. Knott, i191 


41 SCt 
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U. S. 225, 24 Sct 119,,48 L. ed. 159 
(quoted infra § 241); Davis v. An- 
derson-Tully Co., 252 Fed. 681, 164 
CCA 521; Fidelity Trust Co. v. Gas- 
kell, 195 Fed. 865, 115 CCA 527; 
Mitchell Coal, etce., Co. v. Pennsyl- 
vania R. Co., 192 Fed. 475, 112 CCA 
637 [certiorari den 223 U. S. 733, 32 
SCt 528, 56 L. ed. 635]; Morrisdale 
Coal Co. v. Pennsylvania R. Co., 183 
Fed, 929, 106 CCA 269 [aff 230 U. Ss. 
304, 332 Sct 938, 157 ved. (1494); 
Dowagiae Mfg. Co. v. McSherry Mfg. 
Co., 155 Fed. 524, 84 CCA 38; Chap- 
man v. Atlantic Trust Co., 119 Fed. 
257, 56 CCA 61 [certiorari den 188 
U. S. 741, 23 SCt 849, 47 L. ed. 678]. 

29. Kansas City, etc., R. Co. v. 
Zimmerman, 210 U. S. 336, 28 SCt 
730, 52 L. ed. 1084; A. J. Phillips Co. 
v. Grand Trunk Western R. Co., 195 
US 125115 CCA’ 94. 

830. De Rees v. Costaguta, 41 SCt 
69, 65 L. ed, —; Farrugia yv. Phila- 
delphia, etc. R. Co., 283 U. S. 352, 
34 SCt 591, 58 L. ed. 996; Bogart v. 
Southern Pac. Co., 228 U. S. 1387, 33 
sct 497, 57 L. ed. 768; Darnell v. 
Tllinois Cent. R. Co., 225 U. S. 243, 
32 SCt 760, 56 L. ed. 1072; Fore River 
Shipbuilding Co. v. Hage, 219 U. S. 
1752 °31 "SCt! 185,55) Li) ed. 1637 Bien 
v. Robinson, 208 U. S. 423, 28 SCt 
879, 52 L. ed. 556; The Attualita, 238 
Fed. 909, 152 CCA 43. And see supra 


-§ 210 text and note 47 [c] (8), (9) 


and (19). 

[al A case frequently cited and 
followed on this point is Fore River 
Shipbuilding Co. v. Hage, 219 U. Ss. 
175, 31 SCt 185, 55 Li. ed. 163 (quoted 
at length infra § 241 note 25). 

[b] Whether the facts alleged 
constitute a cause of action is not a 
question of jurisdiction. Darnell v. 
Tllinois Cent. R. Co., 225 U.S. 243, 
32 SCt 760, 56 L. ed. 1072; Stebbins 
v. Selig, 257 Fed. 230, 168 CCA 314 
[certiorari den 250 U. S. 669, 40 SCt 
15, 63 L. ed. 1199]; Meeker v. Lehigh 
Valley R. Co., 183 Fed. 548, 106 CCA 
94: Crabtree v. Madden, 54 Fed. 426, 
4 CCA 408 [foll Crabtree v. Byrne, 54 
Fed. 482, 4 CCA 414]. : 

[ec] Imsuffciency of evidence.—A 
decision that one element of plain- 
tiff’s asserted cause of action was 
without any evidence to sustain it 
did not present a question of juris- 
Farrugia .v. Philadelphia, 
933° U., 'Si1-'352)' 34 SCt 
58 L. ed. 996. 

31. Smith v. McKay, 161 U.S, 355, 
16 SCt 490, 40 L. ed. 731 (quoted infra 

241). 
: bees OB ois vy. United Shoe Mach. 
Co., 239 U. S. 48, 36 SCt 6, 60 L. ed. 
138; Scully v. Bird, 2097 2S: 
481, 28 SCt 597, 52 L. ed. 899; Bien 
v. Robinson, 208 U. S. 423, 28 SCt 
379, 52 L. ed. 556; New Orleans v. 
Emsheimer, 181 U._S. 153, 21 SCt 
584, 45 L. ed. 794; Blythe _v. Hinck- 
ley, 173 U.S. 501, 19 SCt 497, 438 
L. ed. 783; Smith v. McKay, 161 U.S. 
355, 16 SCt 490, 40 L. ed. 731 (quoted 
at length infra § 241); Van Wage- 
nen v. Sewall, 160 U. S. 369, 16 SCt 
370, 40 L. ed. 460; Greeley v. Lowe, 
155 U. S. 58, 15 SCt 24, 39 L. ed. 
69; Ferguson v. Omaha, ete., R. Co., 
227 Fed. 518, 142 CCA 145; Morris- 
dale Coal Co. v. Pennsylvania R. 
Co., 183 Fed. 929, 106 CCA 269 {aff 
230 U. S. 304,38 SCt 938, 57 L. ed. 
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of practice as to bringing in parties to ancillary or 
pro interesse suo proceedings.** 
the foregoing principles determining direct appellate 
jurisdiction is considered at length in the sections 
of this article dealing with particular classes of 
cases °° and particular issues.*® 
power of the court to exercise a jurisdiction already 
vested is not a question of jurisdiction.®” 
tion of the trial court is not in question by a con- 
tention that it erred in the exercise of its jurisdic- 
It has been held that, where the question is 
not whether jurisdiction originally existed but 


Application of 


A question of the 


Jurisdic- 


1494]; Taylor v. Easton, 180 Fed. 
363, 103 CCA 509; Alton Water Co. 
v. Brown, 166 Fed. 340, 92 CCA 598 
[certiorari den 212 U. S. 581, 29 SCt 
620, 58 L. ed, 6591; U.S. v. Swan, 65 
Fed. 647, 18 CCA 77; World’s Colum- 
bian Exposition v. U. S., 56 Fed. 654, 
6 CCA 58. 

[a] The first and leading case 
where this point was directiy decided 
is Smith v. McKay, 161 U. S. 355, 16 
S kadtnat 40 L, ed. 731 (quoted infra 

88. Hirsh v. Taylor, 225 U. S. 698, 
82 SCt 841, 56 L, ed. 1263; Fowler 


‘v. Osgood, 205 U. S. 535, 27 SCt 789, 


51. L. ed. 919; Bache v. Hunt, 193 
U.S: 523,24 SCt 547. 489 Reds 7145 
Louisville Trust Co. v. Knott, 191 
Ul 'S.. 226, 24. SCt 119," 48 Leeds 169 
{foll Central Dist. Printing Co., ete. v. 
Farmers, etc. Nat. Bank, 255 Fed. 
59, 166 CCA 387]; Fidelity Trust Co. 
v. Gaskell, 195 Fed. 865. 115 CCA 527. 
And see infra § 241. 

[a] The leading case is Louisville 
Trust Co. v.: Knott, 191 Us S. 225, 24 
SCt 119, 48 L. ed. 159 (quoted infra 


§ 241). 
[b] General “principles of com- 
ity” as between state and federal 


courts cannot be considered on a 
direct appeal on a question of ju- 
risdiction. Public Serv. Co. v. Cor- 
boy, 250 U. S. 153, 161, 39 SCt 440, 
63 L. ed. 905. 

[ec] Dismissal for reasons of 
comity does not involve a question of 
jurisdiction. The Attualita, 238 Fed. 
909, 152 CCA 43 (as cited infra § 220, 
note 64). 

{d] “It has long since been set- 
tled that a mere conflict between 
courts concerning the right to ad- 
judicate upon a particular subject- 
matter growing out of a priority of 
jurisdiction in another forum in- 
volves a question of comity, which 
there would be no right to consider 
if the direct appeal involved solely © 
a question of jurisdiction. Courtney 
ve *Pradt,/196..U. 'S.. 89.091) 25 (SCt 


208, 49 L. ed, 898, 899, and cases 
cited.” Mississippi R. Commn. v. 
Louisville, - etc.) ) R.)"Cos,') 225 “Us: 


2725279, 32 SCt 756, 56)... ed. 1087. 

34. Bache v. Hunt, 193 U. S. 528, 
24 SCt 547, 48 L. ed. 774. 

35. See infra §§ 219-227. 

36. See infra §§ 228-241. 

37. Hipolite Egg Co. v. U. S., 220 
UES, 945) 131 'SCt 364,35 Fo ke ed’ 86a: 
Van Wagenen v. Sewall, 160 U. S. 
369, 16 SCt 370, 40 L. ed. 460; Ex p. 
Jim Hong, 211 Fed. 73. 78, 127 CCA 
569 (“The objection is that it ex- 
ceeded its power. ... It is not there- 
fore an instance of want of juris- 
diction, but one of an excess of it’). 
And see Wilson v. Resolute, 168 U. S. 
4379 918 US Ctr) 242 ME. ed, 533" ‘(an 
admiralty case cited infra § 220 note 
62 [b] (18) where the court men- 
tions by way of illustration many 
questions on the merits which may 
arise in the progress of a case, but 
which are clearly not questions of 
jurisdiction). 

[a] “In other words, the rulings 
of the court may be error only.” 
Hipolite Egg Co. v. U. S., 220 U. S. 
45, 60, 31 SCt 364, 55 L. ed. 364. 

38. Columbus Constr. Co. v. Crane 
Correliay U.S. 6005" 19 (SCR Zags 
L. ed. 1102. 
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whether jurisdiction has since been lost, the deci- 
There is a recog- 
nized difficulty in always distinguishing between 
matters going to the jurisdiction and those deter- 


sion is not directly reviewable.39 


mining the merits.*° 


Incidental questions. Direct reviewability of a 
decision upon a question of jurisdiction embraces 
the decision of all questions incidental to and neces- 
sarily involved in the ultimate question of the 
court’s jurisdiction, including questions of fact de- 
Inquiry whether there is 
jurisdiction commonly necessitates the application 
of rules of general law but the inquiry does not 
thereby lose its distinctively jurisdictional charac- 


pending upon evidence,*? 


ter.4? Nor does the decision of 


nonjurisdictional question necessarily prevent the 
question from being 


decision of the jurisdictional 
directly reviewable.*4 
Cases valueless as precedents. 


39. Patterson v. Delaware, 
Co., 251 Fed. 255, 168 CCA 411. 
40. Lehigh Valley R. Co. v. Cor- 
nell Steamboat Co., 218 U. §s. 264, 
31 SCt 17, 54 L. ed. 1039. And see 
Ex p. Bigelow, 113 U. S. 328, 330, 
5° SCt 542, 28 L. ed. 1005 (“It may 
be confessed that it is not always 
very easy to determine what mat- 
ters go to the jurisdiction of a court 
so as to make its action when erro- 

neous a nullity’’). 
41. Nickels v. Pullman Co., 263 
And see, for illustration, 


ete., 


Fed. 551. 
infra §§ 228, 230 

[a] A contrary and erroneous 
view was taken in Drake v, Tennes- 


see, etc, R. Co., 268 Fed, 248 (as 
cited infra § 228 note 30), 

42.- See infra § 259. 

43. Olds v. Herman H. Lumber 
Co., 195 Fed. 9, 115 CCA 91, ‘ 

44. American Electric Welding 
Co. v. Lalance, etce., Mfg. Co., 249 


Fed. 968, 162 CCA 166. 

[a] “Demial of the plaintiffs’ mo- 
tion for a preliminary injunction was 
not upon the merits, but was a 
mere incident of the decree dis- 
missing the suit for want of juris- 
diction,” and the latter decree was 
‘therefore reviewable exclusively by 
the supreme court. American Elec- 
tric Welding Co. v. Lalance, etc., 
Heer Co., 249 Fed. $68, 972, 162 CCA 
166. 

45. Eugene Sol Louie v. U. S341 
NOt 183,165 ol: ied. (where the 
Supreme court held contrary to its 
Sub silentio acceptance of jurisdic- 
tion in Clairmont v. U. S., 225 U. Ss. 
551, 32 SCt 787, 56 L. ed. 1201 where 
“it was inadvertently assumed with- 
out discussion that the question in- 
volved was one of the jurisdiction of 
the District Court’); Fritch v. U. Se 
248 U. S. 458, 463, 39 SCt 158, 63 TL. 
ed. 359 (stating that an earlier case 
there cited ‘must be regarded as a 
mere inadvertent assumption of ju- 
risdiction rather than as a decision 
that such jurisdiction existed”); U.S. 
v. Lane, 245 U. S. 166, 38 SCt 94, 62 
L. ed. 223; Louisville Trust Co’ v. 
Knott, 191 U. S. 225, 24 sct 119, 48 


L. ed. 159 
other courts, 


[a] In however, 
Such a case may have some weight 
as a precedent. St. Louis Cotton 
Compress Co. y. American Cotton 
Co., 125 Fed. 196, 200, 60 CCA 80 
(‘In Conley v! Mathieson Alkali 
Works, 190 U. S. 406, 23 Sct 728, 47 
L. ed. 1118, and Geer v. Mathieson 
Alkali Works, 190 U. S. 428, 23 sct 
807, 47 L. ed. 1122, two cases were 
presented to the Supreme Court, one 
an action at law and the other 9 suit 


in equity, in which the summonses 


A ease in which 
the supreme court silently exercised appellate juris- 
diction, the question of its jurisdiction not being 
raised or considered, is not regarded as binding upon 
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stitution.47 


an independent 


had been served while the suits were 
pending in the state court. The cases 
were subsequently removed to the 
United States Circuit Court on the 
ground of diversity of citizenship. 
In that court they were dismissed 
because the summonses were not 
legally served upon the Mathieson 
Company. A writ of error was sued 
out of the Supreme Gourt to reverse 
the judgment at law, and a direct ap- 
peal was taken to that court from the 
decree in equity. The Supreme Court 
took jurisdiction of both cases, and 
determined the jurisdictional ques- 
tions presented by the insufficient 
service of the processes upon their 
merits under section 5 of the act of 
March 3, 1891. These cases present 
facts substantially similar to those 
which condition the case in hand, and 
they are practically. conclusive of 
the question before us. It is true 
that no objection to the jurisdiction 
of the Supreme Court was made in 
these cases, but the Supreme Court 
has not exhibited so rapacious a dis- 
position to review cases in which its 
jurisdiction was doubtful since the 
establishment of the Circuit Court of 
Appeals, as to inspire any confident 
belief that it would have failed to 
perceive its lack of jurisdiction in 
these cases without any prompting, 
if any such lack had existed’). 


46. The stare decisis rule sec 
Courts § 304. 
47. Ladew vy. Tennessee Copper 


Co., 218 U. S. 357, 368, 31 SCt 81,54 L: 
ed. 1069 (‘Apart from the powers 
that are inherent in a judicial tri- 
bunal, after such tribunal has been 
lawfully created, the Circuit Courts 
can exercise no jurisdiction not con- 
ferred upon them by legislative en- 
actment”). And see Supra § 4, 
48. See supra § 210. 


49. U.S. v. Congress Constr. Co., 
222 U. S. 199, 32 Sct 44/56) Tu. ed. 
163 [dist Louisville Trust Co. v 


Knott, 191 U. S. 225, 24 SCt 119, 48 
Lived. 159) U., iS. tv: Larkin, 208 JU. 
S. 338, 28 SCt 417, 52 L. ed. 517 ahd 
Fore River Shipbuilding Co, yv. Hage, 
tee S. 175, 31 SCt 185, 55 L. ed. 

50. See Louisville, ete RiiGComeys 
Rice, 247 U. S. 201, 203, 38 SCt 429, 62 
L. ed. 1071 (“The railroad company 
set up a claim based upon the pro- 
visions of a tariff filed, published and 
approved as required by Interstate 
Commerce Act; result of the action 
necessarily depended upon construc- 
tion and effect of that act. 
the District Court had jurisdiction’); 
U. S. vy. Congress ‘ , 
222 U. S. 199, 201, 32 SCt 44, 56 
L. ed. 163 (Ihe objection to the 


a eeeeeetil 


For later cases, developments and changes in the law see cumulative Annotati 


[§§ 217-218 


it *° under the rule of stare decisis.4¢ 

[§ 218] (bb) Exclusive and Inclusive Test. Ju- 
risdiction of federal trial courts is determined ‘by 
acts of congress enacted in pursuance of the con- 
Jurisdiction is in issue in the sense in- 
tended by the statute #® whenever the power of the 
court to hear and determine the cause as defined 
or limited by the constitution or statutes of the 
United States is-in controversy.4® Hence it would 
seem that in all cases, where the power of the court 
to entertain a cause depends upon the construction 
or application of any provision in the federal stat- 
utes or constitution, a question of jurisdiction as _ 
a federal court is presented,®° and on the other hand 
is not presented where such construction or applica- 
tion is not required.®4 
however, that there may be instances in which it 
is hard to say whether a law 
only to the duty 
seems to have been thought that a proper test of 
jurisdiction is to inquire whether a judgment or 
decree in the case could be collaterally attacked as 


It should: be borne in mind, 


goes to the power or 
of the court.52 In one ease it 


jurisdiction of the Circuit Court was 
that the action was brought in one 
district, when, under the Federal 
statutes, rightly interpreted, it 
should have been brought in another. 
._. + The jurisdiction of the Circuit 
Court, in the sense of its power to 
entertain the action, in view of the 
Statutory provisions bearing upon the 
place for bringing such an action, 
issue, and so the case 
here upon a direct writ 
; Davis v. Cleveland, ete. 
U.S. 157; 177, 30 Set 463, 
ed. 708, 27 LRANS 823, 18 Ann 
Cas 907 (where, sustaining appellate 
Jurisdiction, the court said: “The 
questions in the case, therefore, de- 
pend for their. solution upon the in- 
terpretation of Federal laws’); Mit- 
chell Coal, etc., Co. v. Pennsylvania 
R. Co., 192 Fed. 475, 479, 112 CCA 637 
[certiorari den 223 U. S., 18359320 S@t 
528, 56 L. ed. 635] (‘All federal 
courts are courts of limited jurisdic- 
tion and the question of the extent 
of their jurisdiction must be decided 
by the limitation placed upon it by 
law. Such a question necessarily 
affects the federal court as such”); 
and supra § 210 text and note 47 


[e] (3) 

_ Thus 
question is whether the Circuit Court 
had power 1 


such 
preme court in affirming the judg- 


S. 76,77, 33° SCt 610, 47 1, ed. 
Affirming the judgment of 
the court below, the court 


1 March 3, 1887.” 
Bigby v. U. S., ee S. 400, 402, 23 
Jurisdiction dependent On existence 
of federal question see supra § 29 
et seq. 
51. 


Louisville 
Ua TOR 


Trust Co. v, Knott 
(where, dismissing an ap- 
peal, the court said: “The issue pre- 
Sented ... did not raise any ques- 
tion under the Constitution or stat- 
utes of the United States”), 

52. Lamar vy. U. S., 240 U. S. 60, 
36 SCt 255, 60 L. ed. 526 (where the 
court so stated), And See Fauntle- 
roy v. Lum, 210 U. S§, 230, 234, 28 Sct 
640, 642, 53 L. ed. 1039, 1041 (“No 
doubt it sometimes may be difficult 


Ons, Same title, page and note number. 


S. 225, 235, 24 SCt 119, 48 1) 


jdu> 
y 


$§ 218-220] — 


null and void for want of jurisdiction;®* but this 
would be a false test of appellate jurisdiction in the 
class of cases herein considered, since a reviewable 
question of. jurisdiction is often based upon the 


evidence produced at the trial.54 
[§ 219] ce. 


federal law, such as 


[§ 220] 


to decide whether certain words in 
a statute are directed to jurisdic- 
tion or to merits, but the distinc- 
tion between the two is plain. One 
goes to the power, the other only to 
the duty of the court. Under the 
common law it is the duty of a court 
of general jurisdiction not to enter 
a judgment upon a parol promise 
made without consideration; but it 
has power to do it, and, if it does, 
the judgment is unimpeachable, un- 
less reversed. Yet a statute could be 
framed that would make the power, 
that is, the jurisdiction of the court 
dependent upon whether there was a 
consideration or. not. Whether a 
given statute is intended simply to 
establish a rule of substantive law, 
and thus to define the duty of the 
court, or is meant to limit its power, 
is a question of construction and 
common sense. When it affects a 
court of general jurisdiction and 
deals with a matter upon which that 
court must pass, we naturally are 
slow to read ambiguous words, as 
meaning to leave the judgment open 
to dispute, or as intended to do more 
than to fix the rule by which the 
court should decide’). 


53. Illinois Cent. R. Co. v. Adams, 
180 U. S. 28, 21 SCt 251, 45 L. ed. 
410. 

54 See infra § 259. 

55. See infra § 222. 

56. See infra § 223. 

57. See infra § 224. 

58. See infra § 220. 

59. Lamar v. U. S., 240 U. S, 60, 
36 SCt 255, 60 L. ed. 526 (per Mr. 


Justice Holmes). 

As to criminal cases, however, see 
infra § 225. 

' 60. Finality of decree in ad- 
miralty for purpose of appeal see 
supra § 211. 

61. Lehigh Valley R. Co. v. Cor- 
nell Steamboat Co., 218 U. S. 264, 
TO weleset yi, oF lis ed. 1039) ("Lhe 
form of the decree must be taken to 
express the meaning of the judge. 
If the decree was founded, as it pur- 
ports to be, on a denial of jurisdic- 
tion in the court, this court has ju- 
risdiction of the appeal. For all ad- 
miralty jurisdiction belongs to courts 
of the United States as such, and 
therefore the denial of jurisdiction 
brings the appeal within the estab- 
lished rule’’). 

eo. - Lamar, v.._U.4S;,,, 240° U.S: 60, 
86 SCt 255, 60 L. ed. 526. But see 
Wilson v. Resolute, 168 U..S. 437, 18 
SCt 112, 42 L. ed. 583 (as cited supra 
§ 217 note 387). 

[a] Since the admiralty has a 
limited jurisdiction, if there are no 
merits in a claim, it is of a kind 
that the admiralty not only ought 
not to enforce but has no power to 
enforce. Lehigh Valley R. Co. v. 
Cornell Steamboat Co., 218 U. S. 204, 
BiasCt 14, 54: 1. cor lee es uge 

itchell Coal, etc. Co, vy. ennsyl- 
ein R.Co., 192 Wed. 475, 112 CCA 
637 [certiorari den 223 U. S. 733, 32 
SCt 528, 56 L. ed. 635] (referring to 
the foregoing doctrine in admiralty, 
and adopting it as applicable to the 


Particular Classes of Cases—(aa) 
Jurisdiction Coalescing with Merits. It is said that 
when the controversy concerns a subject limited by 
bankruptey,°® 

patents,°’ or admiralty,°S the jurisdiction so far 

coalesces with the merits that a case not within 

the law is not within the jurisdiction of the court.59 
(bb) Admiralty Cases.°° An appeal to 
the supreme court from a decree which dismissed 
a libel for contribution in favor of a wrongdoer, 
who had paid a judgment recovered against him in 
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copyright,®® | coalesce.®? 


ease at bar, which was not in ad- 
miralty). 

[b] Direct appeal lies: (1) Where 
the exceptions to a libel and inter- 
vening petition claiming salvage for 
services rendered to a vessel on fire 
in a dry dock challenged the juris- 
diction because, from the situation 
of the vessel, the place where the 
services were rendered, and their na- 
ture and character, they afforded no 
basis for the jurisdiction of the 
court as a court of admiralty of the 
United States, and this was the con- 
ception upon which that court acted 
in dismissing such’ libel and inter- 
vening petition. Simmons v. The 
Jefferson, 215 U. S. 130, 138, 30 SC 
54, 54 L. ed. 125 (‘‘As the foregoing 
considerations demonstrate that the 
case was dismissed below because of 
the conclusion that there was no 
jurisdiction as a Federal court over 
the subject-matter of the contro- 
versy, it results that the motion to 
dismiss is without merit’). (2) 
Where a libel to enforce a maritime 
lien against a vessel was dismissed 
for want of jurisdiction on the 
ground that the vessel at the time 
of her arrest was in possession of 
an assignee for the benefit vf cred- 
itors under the state statute. The 
Allianee, 70 Fed... 273, 275, 17, CCA 
124 (“We might be dispesed to hold, 
if called upon, that there was no 
more reason for dismissing a libel 
against the ship because the court 
had temporarily lost possession of 
that property than there would be 
for dismissing an indictment because 
the defendant named therein had es- 
caped. As this is a point touching 
the jurisdiction of the court, we 
have no authority to decide it. This 
shows that the question here pre- 
sented is one of jurisdiction”). (3) 
Where, in proceedings for limitation 
of a shipowner’s liability, a decree 
was rendered in his favor after over- 
ruling the contention that the court 
had no right to proceed because the 
petition disclosed but one claim and 
laid no basis for apprehending’ the 
existence of others. White v. Island 
Transp. Co., 2338 U. S. 346, 34 SCt 
589, 58 I. ed. 993. (4) Where a 
decree for salvage was rendered 
after the pendency of a suit for the 
limitation of the shipowner’s liabil- 
ity was pleaded. Metropolitan Red- 
wood Lumber Co, v. Doe, 223 U. S. 
365, 372, 32, SCt 275, 67 lu. ed. 4738, 
AnnCas1913D 1221 (‘In that situa- 
tion, the jurisdiction of the court to 
hear and determine every claim in 
that proceeding became exclusive. It 
was then the duty of every other 
court, Federal or state, to stop all 
further proceedings in separate suits 
upon claims to which the limited lia- 
bility act applied’’). (5) Directly 
reviewable as questions of jurisdic- 
tion were: Whether a claim for 
services, ete., for which a libel in 
rem was filed was a claim for mari- 
time service under a maritime con- 
tract. North Pae. SS. Co. v.. Hall 
Bros. Mar. R., etc., Co. 249 U. S. 
989) (SGt221, 763) .02 ed. 51006) 
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a suit at common law, could not be defeated on the- 
theory that the dismissal, although expressed to 
be for want of jurisdiction, was really upon the 
merits because payment of a judgment at common 
law is not a ground for contribution from a wrong- 
doer not a party to the suit. It has been remarked 
that in admiralty cases matters going to the juris- 
diction and those determining the merits may 
The question whether a court of ad- 
miralty has power to grant costs on dismissal of a 
libel for lack of jurisdiction as a federal court 
over the subject matter is merely an adjunct to 
the question of jurisdiction.®? 

Nonjurisdictional questions. A decree releasing a 
vessel from arrest for reasons of comity and ex- 
pressly excluding consideration of the merits did 


Whether a contract on which a libel 
for recovery was brought was a 
maritime contract. The Francis Mc- 
Donald, 41 SCt 65, 65 L. ed. —. (7) 
Whether a structure intended to sup- 
port a government beacon had ac- 
quired a maritime relation so as to 
give jurisdiction in admiralty for a 
claim for damage to it inflicted by 
a colliding vessel. Latta, ete, 
Constr. Co. v. The Raithmoor, 241 U. 
5S. 166,,, 36 SCt 514,960) 1 edan 9aiu. 
(8) Whether on a libel in rem against 
a vessel for injuries inflicted to a 
railroad bridge upon the dock on a 
wharf, the record disclosed a mari- 
time tort. Cleveland, ete., R. Co. v. 
Cleveland SS. Co., 208 U. S. 316, 28 
SCt 414, 52 L. ed. 508, 13 AnnCas 
1215 [foll Duluth, ete., Bridge Co. v. 
The Troy, 208 U. S. 321, 28 SCt 416, 
52 L. ed. 512, affirming dismissal for 
want of jurisdiction of a libelin rem 
against a vessel for injuries inflicted 
to the draw of a bridge over a navi- 
gable stream and to its center pier 
protection]. (9) Whether a libel 
in rem may be maintained against 
a vessel for negligently colliding 
with and destroying a beacon stand- 
ing a few feet from the channel, in 
water twelve or fifteen feet deep, al- 
though built upon piles driven firmly 
into the bottom. U.S. v. Evans, 195 
U. S._ 361, 25 SCt 46, 49 L. ed. 236. 
(10) Whether the liability of a ves- 
sel for certain pecuniary penalties 
imposed by federal statutes was en- 
forceable by libel in rem without 
first convicting and fining the offend- 
ing person. - The 6-S, 250 U. S. 269, 
39 Ct. 452.) 63 LL hed. 0977 (11) 
Whether proceedings to limit the 
liability of a shipowner for a non- 
maritime tort can be entertained. 
Richardson v. Harmon, 222 U. S. 96, 
382°°SCt) 27,456) Te .ed. . 110) (12) 
Whether, in proceedings in admiralty 
for limitation of liability the dis- 
trict court had power, after final dis- 
position of the questions of limita- 
tion, to enter a decree in personam 
against the owners of the vessel for 
damages suffered by some of the in- 
terveners. The Annie Faxon, 87 Fed. 
961, 31 CCA 325. (.8) Whether the 
admiralty court was correct in as- 
suming jurisdiction of a libel for 
seamen’s wages which accrued while 
the vessel was in the custody of a 
receiver appointed by a state court 
in a suit against the owner to fore- 
close a mortgage. Wilson v. Reso- 
lute, 168 U. S. 487, 18 SCt 112, 42 L. 
ed. 583 [foll The William H. Hoag, 
bere S. 448, 18 SCt 114, 42 L. ed. 

{c] A dry dock is not a subject 
of salvage ser'vice.—Cope v. Vallette 
Dry-Dock Co., 119 U. S. 625, 7 SCt 
336, 50 L. ed. 501 (decided on an ap- 
peal prior to the enactment of the 
Circuit Court of Appeals Act and 
affirming dismissal of a libel upon a 
plea to the jurisdiction). 

63. The Ada, 255 Fed. 50, 51, 166 
CCA 378 (‘If there had been juris- 
diction over the subject-matter, ju- 
risdiction as to costs is not doubted. 
In legal effect the money question 
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‘not present a question of jurisdiction.°* Nor was 
there a directly reviewable question where the dis- 
trict court having jurisdiction of the parties and 
the res dismissed a libel on the ground that the 
cause of action was barred by lapse of time.% 

The appellate jurisdiction of the supreme court is 
exclusive where the sole question decided by the 
admiralty court is one of jurisdiction.®¢ 

[§ 221] (cc) Proceedings in Rem under Food 
and Drugs Act. A section of the Pure Food and 
Drugs Act provides that the proceedings thereunder 
shall conform as near as may be to the proceedings 
in admiralty.°%7 Whether the remedy in rem pro- 
vided by the act ®8 applies to an article of food 
which has not been shipped for sale but has been 
shipped for use as raw material in the manufacture 
of some other product, and whether the proceeding 
in, rem may be had against goods that have passed 
out of interstate commerce before the proceeding is 
commenced, are reviewable questions of jurisdic- 
tion;°® but it is not so clear in regard to a conten- 
tion that the court is without jurisdiction to enter 
judgment in personam against the claimant for 


involved is not even a variant of the; able 
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in the district court in bank- 


i ae ae 
>< 
[§§ 220-222 
costs.7° 
[§ 222] (dd) Cases under Bankruptcy Law. 


The statement that in bankruptey cases the jurisdic- 
tion so far coalesces with the merits that a case not 
within the law is not within the jurisdiction of the 
court 74 has been variously illustrated.72 On the 
other hand, an adjudication that one against whom 
involuntary proceedings in bankruptey are in- 
stituted is engaged chiefly in farming and therefore 
not subject to provisions of the Bankruptey Act 
is not a decision of a question of jurisdiction, but 
an exercise of jurisdiction, and not reviewable on 


direct appeal by the supreme court.” For the same 


reason an appeal was dismissed from a decree re- 
quiring payment to the trustee in bankruptcy of a 
sum of money as a part of the assets of the bank- 
rupt estate.“* A decision of a district court in 
bankruptcy upholding its jurisdiction to adjudicate 
the validity of an alleged qualified lien upon prop- 
erty which it decided to be an asset of the estate in 
bankruptey, and not exempt property of the bank- 
rupt, did not create a directly reviewable question 


trict court in bankruptcy may enter- 


fundamental jurisdiction point’). 
64. The Attualita, 238 Fed. 909, 
911, 152 CCA 43 (where release from 
arrest under a libel in rem was made 
upon the ground that the vessel had 
been requisitioned by the Italian gov- 
‘ernment for the purpose of trans- 
porting military supplies. “The ob- 
jection ; was not to the juris- 
diction of the District Court of the 
United States as a federal court, 
but was an objection which went 
equally to the jurisdiction of any 


court, state or federal,’ And see 
supra § 217). 
65. Laidlaw v. Oregon R., ete., 


Co., 81 Fed. 876, 26 CCA 665. 

66. See cases infra this note. 

[a] For that reason an appeal to 
the circuit court of appeals was dis- 
missed in: The Ada, 255 Fed. 50, 166 
CCA 3878; The Annie Faxon, 87 Fed. 
961, 81 CCA 325; The Alliance, 70 
Fed. 273, 17 CCA 124. And see The 
Presto, 93 Fed. 522, 35 CCA 394 [dis- 
appr Great Northern R. Co. v. 
Blaine County, 252 Fed. 548, 164 CGA 
464] (holding that the court had 
appellate jurisdiction but solely on 
the ground that more tlfan the ques- 
tion of jurisdiction was decided by 
sot court below). See also supra 


67. Act June 30, 1906 (34 St. at 
re (OSG 2899: 5°.8" 10)! 

68. See supra note 67. 

69. Hipolite Hgg Co. v. U. S., 220 
U.S. 45, 31 SCt 364, 55 L. ed. 364. 

70. Hipolite Ege Co. v. U. S., 220 
U.S. 45,60, 31 SCt 364, 55° L. ed. 
364 (“The district court gets its ju- 
risdiction of the cause from § 10 of 
the Food and Drugs Act, and whether 
the libel may be in rem and in per- 
sonam, or whether a personal jude- 
ment fcr costs can be rendered, may 
be said to be simply a question of 
the construction of the section, and 
not one which involves the jurisdic- 
tion of the court. In other Words, 
the rulings of the court may be 
error only, not in excess of its power. 
It certainly had jurisdiction of the 
person’’). 

71. See supra § 219. 

72, See cases infra this note. 

[a] Reviewahble questions of ju- 
Yisdiction were: (1) Whether an ad- 
judication of bankruptcy may be 
made on a claim for unliquidated 


damages. Frederic L. Grant Shoe Co. 
VS OVE OM. Suaird “Con 22, S445, 
ZONES Ot 332, soo ae eds ods (2) 


Whether a suit by a trustee in bank- 
ruptcy to recover property held by a 
third person, which is alleged to be- 
long to the bankrupt, is maintain- 


For later cases, developments and changes in the law see cumulative Annotations, 


ruptcy. Harris v. Mt. Pleasant First 
Nat. Bank, 216 U. S. 382, 30 SCt 296, 
54 L. ed, 528. (3) Whether the dis- 
trict court in bankruptcy could en- 
tertain a petition by the trustee in 
bankruptey to enjoin plaintiffs in 
suits against the bankrupt in state 
courts from collecting their judg- 
ments from the surety on the bank- 
rupt’s bail bond with whom money 
had been deposited by the bankrupt 
to indemnify him. Jaquith vy. Row- 
ley, 188U. S. 620, 23 SCt’ 369, 47 
L. ed. 620. (4) Whether a district 
court in which proceedings in bank- 
ruptcy are pending may entertain a 
suit by the trustee in bankruptcy 
against a person holding and claim- 
ing as his own property alleged to 
have been conveyed to him by the 
bankrupt in fraud of _ creditors. 
Bards v. Howarden First Nat. Bank, 


178 U. S. 524, 20 SCt 1000, 44 L, ed. 
1175 [foll Mitchell v. McClure, 178 
U.S. 589, 20 SCt 1000, 44 L. ed. 
1182]. (5) Whether under the al- 


legations of a bili by a trustee in 
bankruptcy the district court sitting 
in bankruptcy could entertain a 
proceeding in the nature of a plenary 
action in which the parties were duly 
served and brought into court to de- 
termine rights in or liens upon prop- 
erty which came into possession of 
the court as property of the bank- 
rupt. Whitney v. Wenman, 198 U. 
S." 5389, 25. SCt 778, 49 i. ed. 4157. 
(6) Whether upon consideration of 
the allegations of the bill by a 
trustee in bankruptcy in the district 
court in bankruptcy to avoid a pref- 
erence and transfer denounced by 
the Bankruptcy Act, the court had 
power to grant any relief. Flanders 
v. Coleman, 250 U. S. 223, 39 SCt 472, 
63 L. ed. 948. .(7) Whether such a 
suit is maintainable without defend- 
ant’s.consent in a federal bankruptcy 
court where the real and personal 
property involved is located, although 
the bankruptcy proceedings were in- 
stituted and defendant resides in an- 
other district of the same state. Col- 
lett v, Adams, 249 U. S. 545, 39 Sct 
372, 68 L. ed. 764. (8) Whether with- 
out the consent of defendant a fed- 
eral district court may entertain a 
suit by a trustee in bankruptcy to 
recover property of the bankrupt in 
the possession of a third person un- 
der a conveyance which was neither 
made as a preference nor, assuming 
it to be fraudulent, made within four 
months of the bankruptcy proceed- 


ing. Wood vy. Wilbert’s Sons Shingle, 
ete., Co., 226 U. S. 384, 38 Sct 125, 
57 L, ed. 264. (9) Whether a dis- 


tain proceedings instituted by a trus- 
tee in bankruptcy duly appointed 
in a bankruptcy proceeding pending 
in another district, and compel the 
officers of the bankrupt corporation 
to deliver to such trustee the docu- 
ments in their possession relating to 
the business of the bankrupt. Bab- 
bitt v. Dutcher, 216 U. S. 102, 30 Sct 
372, 54 L. ed. 402, 17 AnnCas 969. 
(10) Whether the federal circuit 
court could entertain a suit by a 
trustee in bankruptcy to recover 
upon an alleged cause of action for 
moneyS due the bankrupt at and 
prior to the adjudication in bank- 
ruptcy, where the trustee in bank- 
ruptecy was a citizen of the same 
state with defendant and the 
rupt was a citizen of another state. 
Bush v. Elliott, 202 U. Ss. 477, 26 
SCt 668, 50 L. ed. 1114, 

[b] Merits improperly considered. 
—_ AS this court has not infrequently 
said, jurisdiction must be determined 
not upon the conclusion on the merits 
of the action, but upon considera- 
tion of the grounds upon which fed- 
eral jurisdiction is invoked.” Flan- 
ders v. Coleman, 250 U. §S. 223, 228, 
39 SCt 472, 63 L. ed. 948. 

73. Denver First Nat. Bank Va 
Elug;, 186) Ths: 202% 204, 22 SCt 899, 
46 L. ed. 1127 (‘The conclusion was, 
it is true, that Klug could not be 
adjudged a bankrupt, but the court 
had jurisdiction to so determine, and 
its jurisdiction over the subject-mat- 
ter was not and could not be ques- 
tioned’’). » 

{a] Upon the amthority of the 
foregoing case it was held that the 
question whether a corporation was 
principally engaged in manufactur- 
ing and mercantile pursuits, so that 
it might be declared an involuntary 
bankrupt was within the jurisdiction 
of the district court to determine, 
and an appeal should be taken to 
the circuit court of appeals and not 
to the supreme court. Columbia 
Ironworks v. National” Lead Cox 
age Fed. 99," 62 °CCA 99, (64. "1p A 


74, Schweer v. Brown, 185 U. S. 
Lieut 15, 49 L. ed. 144 (“If the 
San erred a eee jurisdiction 

the merits, the remed b 
oe to the int of Ape 
peals under § 24b of the bankruptcy 
law”). And see In re Amy, ere 
Fed. 8 (where, however, the court 
went to the extreme length of 
declaring that a question of juris- 
diction in bankruptey is not a ques- 


tion of jurisdiction as 
Coes a federal 


Same title, page and note number. 


bank-— 


Circuit Court of Ap- 


ter 


§§ 222-226] 


of jurisdiction.’®> The question whether a petition 
in involuntary bankruptey alleges an act of bank- 
ruptey is not of the class of jurisdictional questions 
over which the supreme court takes jurisdiction,’ 
and a decision involving only the question whether 
or not the federal district court, which in ancillary 
proceedings in bankruptey has seized and has in 
control the property of a stranger to the original 
and ancillary proceedings, has jurisdiction to re- 
store 1t to him or to his ereditor who has been 
prevented by the act of the court from lawfully 
applying it to the payment of his claim, is review- 
able only by the circuit court of appeals.” It is 
doubtful whether an objection, that a suit by a 
trustee in bankruptey in the federal district court 
in bankruptcy to avoid a conveyance of real and 
personal property by the bankrupt is precluded be- 
‘cause a suit by defendant against the bankrupt to 
avoid the same transfer is pending in the state 
court, raises a question of jurisdiction as a federal 
court.78 

[§ 223] (ee) Copyright Suits. It seems that a 
copyright suit is to be regarded as one where the 
jurisdiction is apt to coalesce with the merits. At 
any rate, whether upon construction of the federal 
statutes an action at law can be maintained in a 
federal court to recover damages sustained by rea- 
son of the infringement of a copyright is a review- 
able question of jurisdiction of the court as a fed- 
eral court.®° 

[§ 224] (#) Suits under Patent Laws.8! Whether 
a suit originally brought in the federal court,®? or 
removed thereto from a state court,®* arises under 
the patent laws is peculiarly a question of jurisdic- 
tion as a federal court,8* and within the meaning 
of the statute giving appellate jurisdiction.®® 

[§ 225] (gg) Criminal Cases. The district 

75. Lucius v. Cawthon-Coleman 


Co., 196 U.S. 149, 151, 25 SCt 214, 49 
L. ed. 425 (‘“When, therefore, as in 


78. 
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that class see supra § 217. 
Collett v. Adams, 
645, 39 SCt 372, 63 L. ed. 764 (ques- 
tion suggested, but. not decided or 


[250.5.] 891 


court, which has jurisdiction of all crimes cogniz- 
able under the authority of the United States,’¢ 
acts equally within its jurisdiction whether it de- 
cides a man to be guilty or innocent under the 
criminal law and whether its decision is right or 
wrong.®? Objection that the indictment does not 
charge a crime against the United States,’® or that 
a rule to show cause and the evidence introduced 
thereon does not authorize a trial and conviction 
for the contempt of court charged therein,®® or that 
the land upon which an Indian defendant was al- 
leged to have committed a crime was not, in the 
statutory sense, within an Indian reservation,®® is 
addressed to the merits of the case and not to the 
jurisdiction of the court.®! But a contention that 
the district court had no power to try an indictment 
for a crime committed in a territory prior to its 
admission as a state raised a question of jurisdic- 
tion.®? No doubt the contention, if not frivolous, 
that a court-martial has exclusive jurisdiction of 
an offense charged against defendant in the dis- 
trict court, raised a reviewable question of juris- 
diction.°  Instructive discussion of the question 
whether certain objections in criminal eases go to 
the jurisdiction of the court is often found in 
habeas corpus eases.°* Except as provided in the 
Criminal Appeals Act of 1907 % the United States 
cannot sue out a writ of error in any criminal 
case.°® 

[§ 226] (hh) Suits under Interstate Commerce 
Act. <A reviewable question of jurisdiction was 
presented where plaintiff railroad company sued to 
recover a claim based upon the provisions of a tariff 
duly filed, published, and. approved as required by 
the Interstate Commerce Law,” and where a shipper, 
in advance of any application to the interstate com- 
merce commission, and‘action thereon by that body, 


the case at bar, property of the bank- 
rupt has come into the possession of 
the trustee in bankruptcy, and the 
bankrupt has asserted in the bank- 
ruptey court a claim to be entitled 
to a part or the whole of such prop- 
erty, aS exempt property, the bank- 
ruptey court necessarily is vested 
with jurisdiction to determine upon 
the facts before it the validity of 
the claimed exemption. An errone- 
ous decision against an asserted 
right of exemption and a_ conse- 
quently erroneous holding that the 
property forms assets of the estate 
in bankruptcy, to be administered un- 
der the direction of the bankruptcy 
court, while subject to correction in 
the mode appropriate for the correc- 
tion of errors (Lockwood vy. Ft. Val- 
ley Exch. Bank, 190 U. S. 294, 23 SCt 
751, 47 L. ed. 1061), does not create a 
question ef jurisdiction proper to be 
passed upon by this court by a di- 
rect appeal’). ; 

76. Exploration Mercantile Co. v. 
Pacific Hardware, ete., Co., 177 Fed. 
825, 834, 101 CCA 39 (‘In that re- 
spect it is like the question whether 
the alleged bankrupt is one who may 
be proceeded against in involuntary 
bankruptcy under the act’). 

77, Fidelity Trust Co. v. Gaskell, 
195 Fed. 805, 115 CCA 527 (the ques- 
tion of the jurisdiction of the court 
below was conditioned, not by_ the 
power of that court as a federal 
court, but by the general rules and 
principles governing the action of 
eourts of concurrent jurisdiction in 
their relations to each other, and 
by the principles of equity and rules 
of practice which control the dis- 
position of claims of interveners and 
other parties to original and ancil- 
lary suits in equity), As to cases of 


considered further than to cite as 
bearing upon it 
Commn, v. Louisville, O%, 
226 We S.202)9279,- 32) SCt. 756.706 
L. ed. 1087; Courtney v. Pradt, 196 
U. S. 89; 25) SCt. 208, 49 L. ed. 398; 
Louisville Trust Co. v. Knott, 191 U. 
S) 225,> 24 SCt- 119; 48 .Gi),ed.1169)-. 
See also supra § 217. 

79. Lamar v. U. S., 240 U. S. 60, 
86 SCt 255, 60 L. ed. 526. 

80. Globe Newspaper Co. v. Wal- 
ker, 210 U. S. 356, 28 SCt 726, 52 L. 
ed. 1096. 

81. Jurisdiction and merits 
alescing see supra § 219. 

82. Odell v. F. C. Farnsworth Co., 
250 U.S. 501, 39 SCt 516, 63, Li ed. 
1111; Briggs v. United Shoe Mach. 
Cos, 239 U. S..48;.36) SCt 6,60 L.;ed. 
138; Geneva Furniture Mfg. Co.' v. 
Karpen, 238 U. S. 254, 35 SCt 788, 
59 L. ed. 1295; Healy v. Sea Gull 
Specialty Co., 237 U.S. 479, 35. SCt 
658, 59 L. ed. 1056; The Fair v. Koh- 
ler Die,,etc., Co. 228 3U.)S. 22; 38 
SCt 410, 57.L. ed. 716; H. C. Cook Co. 
v. Beecher, 217 U. S. 497, 30 SCt 601, 
54 L. ed. 855; Excelsior Wooden Pipe 
Co. v. Pacific Bridge Co., 185 U. S. 
282, 22 SCt 681, 46 L. ed. 910. And 
see Lamar v. U. S., 240 U.S. 60, 36 
SCt 255, 60 L. ed. 526 (as cited supra 
§ 219). 

83. American Well Works Co. v. 
Layne, 241 U. S. 257, 36 SCt 585, 60 
L. ed. 987. 

84. See supra §§ 217, 218. 

See supra § 210. 

86. Jud. Code § 24. 

87. Lamar v. U. S., 240 U. S. 60, 
86 SCt 255, 60 L. ed. 526. 

8s. Lamar v. U. S., 240 U. S. 60, 
86 SCt 255, 60 L..ed. 526;.Ex p. Coy, 
LAT US Sui lsd 8 SCt 1263, 32 ly. ied: 


co- 


274. 

249 U. S. |’ [a] The circuit court of appeals 
is the court to which a case involv- 
ing such a contention should be 
taken. Cartier v. U. S., 148 Fed. 804, 

Mississippi R.|78 CCA 494, 
etes REV 89... O'Nealev. U.S, 190 TH Saee: 


37, 23 SCt 776, 47 L. ed. 945 (“Juris- 
diction over the person and jurisdic- 
tion over the subject matter of con- 
tempts were not challenged. The 
charge was the commission of an as- 
sault on an officer of the court for 
the purpose of preventing the dis- 
charge of his duties as such officer, 
and the contention was that on the 
facts no case of contempt was made 


out’). 

90. Eugene Sol Louie v. U. S., 41 
SCt 188, 189, 65 L. ed. — [rev 264 Fed. 
295] (the court saying: “In Glair- 
mont .v. U.S. 225 U.' S551, 554° 32 
SCt 787, 56 L. ed. 1201, it was. in- 
advertently assumed without discus- 
sion that the question involved was 
one of the jurisdiction of the Dis- 
trict Court’’).’ 

91. See cases supra notes 88-90. 

92. U: 8. v. Sutton,47 Red. (129, 
2 CCA 115. 


93. See Franklin v. U. S., 216 U. 
S. 559, 30 SCt 484, 54 L. ed. 615 (as 


cited infra § 260). 

94. See the following cases: In 
re Eckert, 166 U. S. 481, 17 SCt 638, 
41 Toned. 210853 shix pe Belt, 159 Us ist 
95, 15 SCt 987, 40 L. ed. 88; Ex p. 
Coy,21.27) Ui cSt 731,) 8)SCt 1263, 32th, 
ed. 274; Ex p. Bigelow, 113 U. S. 328, 
5 SCt 542, 28 L. ed. 1005; Ex p. Jim 
Hong, 211 Fed. 78, 127 CCA 569. 


95. See infra § 267. 
96. U. S. v. Hewecker, 164 U. S. 
46, .17 SCt 18,41 Li ed) 3455 Ue Sg. 


v. Sanges, 144 U. S. 310, 12 SCt 609, 
36 Ll. ed. 445. 

97. Louisville, etc., R. Co. v. Rice, 
247 U. S. 201, 203, 38 SCt 429, 62 L. 
ed. 1071 (‘‘Result of the action nec- 


892 [25C.J.] 


sued a carrier to recover damages sustained by rea- 
son of payments of rebates to his competitors.°® 
But where the shipper sued a carrier for damages 
through excessive freight rates, exacted by defend- 
ant, a demurrer on the ground that plaintiff’s dec- 
laration did not allege that the interstate commerce 
commission had passed upon the rates or made a 
reparation order was a challenge upon principles 
of general law,®® and did not raise a reviewable 
question of jurisdiction as a federal court;! at 
least, not solely a question of jurisdiction,? espe- 
cially where the order sustaining the demurrer also 
dismissed the complaint expressly upon the merits.® 

[§ 227] (ii) Cases Removed from State Courts. 
Various reviewable questions arising in cases re- 
moved from state courts have been elsewhere men- 
tioned. Other reviewable questions of jurisdiction 
are: Whether the proceeding in the state court, 
which was removed, was a suit or controversy to 
which the judicial power .of the United States ex- 
tends, and if so, whether it was removable to the 
federal court, and, if removable and in law re- 
moved, whether it was competent for the federal 
court after the removal to enjoin plaintiff from 
further proceeding in the state court;> whether 
plaintiff’s pleading alleged a primary liability of 
defendant under the Interstate Commerce Act other- 
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wise than as a carrier so as to enable defendant to 
remove the cause regardless of the amount in con- 
troversy;° whether there is diversity of citizenship 
between the parties to the suit;? whether in a suit 
against several defendants one of the latter was in- 
terested adversely to his ecodefendants and should 


by aligned with plaintiff, thereby creating com-. 
munity of citizenship between the parties, so that the - 


suit was not removable for diversity of citizenship ;8 
whether the joinder of a resident defendant was 
made for the fraudulent purpose of preventing a 
removal by the resident defendant;® whether, upon 
consideration of plaintiff’s pleading in an action 
in a state court and of the petition for removal, a 
removable separable controversy was shown, and 
whether defendant’s petition for removal sufficiently 
alleged the fraudulent joinder of defendants for the 
purpose of preventing a removal;!° whether a fed- 
eral question, when essential to the jurisdiction, is 
shown in plaintiff’s pleading;!1 and whether in a 
removed case the federal court had power to permit 
a defective petition for removal to be amended.!2 
Although the objection that a petition for removal 
was filed too late may be waived,!? yet if the ques- 
tion whether a petition was filed in time is decided 
in favor of the petitioner it is reviewable as a 
question of jurisdiction of the court.14¢ It would 


essarily depended upon construction 
and effect of that act’’). 
98. Mitchell Coal, ete, Co. v. 
Pennsylvania R. Co., 230 U. S. 247, 
250, 33 SCt 916, 57 L. ed. 1472 (where, 
in effect affirming a ruling of the 
circuit court of appeals in Mitchell 
Coal, ete., Co. v. Pennsylvania R. Co., 
192 Fed. 475, 112 CCA 637 [certiorari 
den) 223 -Ul S. 738, 32 SCt 528, 56 Ll. 
ed. 635] dismissing an appeal from 
the same decree for want of juris- 
diction, the court said: ‘The. plain- 
tiffs cause of action for damages oc- 
casioned by the payment of illegal 
or unreasonable allowances was one 
which, under §§ 8 and 9 of the Com- 
merce Act (24 Stat. 382), could only 
be brought in a District or Circuit 
Court of the United States. ... The 
case differs from Darnell v. Illinois 
WentaR. Coy 225 Ul tS.2 2485) 398Sct 
760, 56 L. ed. 1072. There the Com- 
mission had found that the rate was 
unreasonable. The demurrer, based 
on the failure to allege that a 
reparation order had been made in 
favor of the plaintiff, did not at- 
tack the jurisdiction of the court as 
a Federal court, since the cause of 
action sought to be enforced was 
one which, if properly brought could, 
under the act of June 18, 1910 (36 


Stat. 539, 554, c. 309), have been 
maintained in a state or Federal 
court:’). 

[a] If the court also decides a 


question on the merits in an action 
of that character, the entire case, 
with all the questions involved, may 
be taken to the circuit court of ap- 
peals. Morrisdale Coal Co. vy. Penn- 
sylvania R. Co., 183 Fed. 929, 106 
CCA 269 [aff 230 U. S. 304, 33 Sct 
938, 57 L. ed. 1494]; Meeker vy. Le- 
high Valley R. Co., 183 Fed. 548, 106 
CCA 94. See also infra § 328. 
See supta § 217. 
Dead. enillips: Co. vo -Grand 
Trunk Western R. Co., 195 Fed. 12, 


115 CCA 94 [aff 236 U. S. 662, 35 
Sct 444, 59-L. ed. 774]. 
2. AS eee nillips: Co. 'va /Grand 


Trunk Western R. Co., 195 Fed. 12, 
115 CCA 94 [aff 2386 U. S. 662, 35 SCt 
444, 59 L. ed. 774]. 

3. National Pole Co. v. Chicago, 
CUC ata COL) adalemed)« 65," 1271 
561 [dist Mitchell Coal, etc., Co. v. 
Pennsylvania R. Co., 280 U. 8S. 247, 
33 SCt 916, 57 L. ed. 1472, and foli 
Darnell v. Illinois Cent. R. Co., 225 


U. S. 248, 32 SCt 760, 56 L. ed. 1072]. 
4. Cross references; 
Diversity of citizenship see infra 
Jurisdictional amount see infra § 233. 
Service of process on foreign cor- 
poration see infra § 230. 

Service of process on individual see 
infra §, 231). 

Suits under patent laws see supra 
§ 224 

see infra 


5. Madisonville Tract. Co. v. St. 
Bernard Min. Co., 196 U. S. 239, 25 
SCt 251, 49 L. ed. 462. 

6. Emery v. American Refriger- 
ator “Transit” Co.,° 246 U: S: 634, 
SCt 414, 62 L. ed. 912. 

7. Postal. Tel. (Cable™ Coy sve "Ala- 
bama, 155 U. S. 482, 15 SCt 192, 39 
L. ed. 281. See also supra § 210 text 
and note 47 [e]; and infra § 234. 

8. Venner v. Great Northern R. 
Coz, 209 U. 2S2:245" 28 \SCt 328,52) i. 
ed. 666. See also as to alignment of 
parties infra § 234. ; 

9. Wecker v. National Enameling, 
ete,- Co; 204 AS ies 27 SCtr1s84: 
51 L. ed. 430, 9 AnnCas 757, 

10. McAllister v. Chesapeake, etc., 
R. Co., 243 U. S: 302, 37 SCt 274) 61 
i. ed. 735. 

11. American Well Works Co. v. 
Layne, 241 U. S. 257; 36 SCt 585, 60 
Li. ' ed: 9875 Postal Tels Cable (Co; ‘v; 
Alabama, 155 U. S. 482, 15 SCt 192, 
39 L. ed. 281; Tennessee v. Bank of 
Commerce, 152 U. S. 454, 14 SCt 654, 
38 L. ed. 511, And see infra § 236; 
and supra § 92. 

12. Kinney v. Columbia Sav., etc., 
ASsoe, 191) WHS 78245. SGe Boma sain 
ed. 103; Powers v. Chesapeake,. etc., 
R. Co., 169 U.S. 92) 18 SCte264. 142 
L. ed. 6738. 

13. Gerling v. Baltimore, etc., R. 
Co., 151 U. S. 678, 14 Sct 533, 38 
L. ed. 311; Ayers vy. Watson, 113 U. 
Sy 594, 599, 5 SCt 641, 28 L. ed. 1093 
(“In some of the older cases the 
word jurisdiction is often used some- 
what loosely, and no doubt cases 
may be found in which this matter 
of time is spoken of as affecting the 
jurisdiction of the court. We do not 
so aecard it’2)) 

14, emington v, Central Pac. R. 
Co., 198 U. S.-95, 25 sct Bile Oulu 
ed. 959; McDonnell y. Jordan, 178 U. 
S. 229, 20 SCt 886, 44 L. 
Powers v. Chesapeake, ete VE Gon 


Validity of attachment 
$232) 


For later cases, developments and changes in the law see cumulative Annotations, 
\ } 


169 Ui.S! 92, 18 SCte264/ e428 luaedk 
673. 

[a] 
act.—Judiciary Act of 1875 (18 St. 
at L. 472 § 5) provided that the 
order of a circuit court remanding 
a removed cause to a state court 
“shall be reviewable by the Supreme 
Court on writ of error or appeal, as 
the case may be.” Overruling an 
appellee’s contention that an order 
remanding a cause on the ground 
that the petition for its removal had 
not been presented in time was not 
reviewable under the provision just 
quoted, the supreme court said: “The 
appellees contend that the right of 
appeal or writ of error which is 
here given applies only to cases 
which are remanded because the sub- 
ject-matter of the controversy is not 
one within the jurisdiction of the 
Circuit Court. The language of the 
statute might be more explicit in 
this particular than it is; but we 
think it may fairly be construed to 
include a case where the Circuit 
Court decides that the controversy 
is not properly within its jurisdic- 
tion because the necessary steps 
were not taken to get it away from 
a State court, where it was right- 
fully pending. The right to remove 
a suit from a State court to the Cir- 
cuit Court of the United States is 
statutory, and to effect a transfer 
of jurisdiction all the requirements 
of the statute must be followed. If 
this is done, the 
brought properly within the jurisdic- 
tion of the Circuit Court and may 
be lawfully disposed of there; but if 
not, the rightful jurisdiction con- 
tinues in the State court. When, 
therefore, the Circuit Court decides 
that a controversy has not been law- 
fully removed from a State court, 
and remands the suit on that ac- 
count, it in effect determines that the 
controversy involved is not properly 
within its own jurisdiction. The re- 
view of such an adjudication. is 
clearly contemplated by the act of 
1875.” Babbitt v. Clark, 103 U. Sg: 
606. 610, 26 L. ed, 507. 

[b] If the case is remanded to 
the state court because the petition 
for removal was not filed in time, 
the order of remand is not review- 
able. Tllinois Cent. R. Co. v. Brown, 
156 U. S. 386, 15 SCt 656, 39 L. ed. 
461. And see supra § 211. ; 
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Similar ruling under earlier — 


controversy is~ 


4 


-§§ 227-228) 


‘ 


seem that a ruling against a motion to remand for 
failure to comply with the statutory requirement of 
written notice prior to filing a petition and bond 
for removal? should be regarded as raising a re- 
viewable question of jurisdiction.1¢ 
sustain the appellate jurisdiction the question raised 
must go to the jurisdiction of the court as a fed- 
eral court’? within the established rule.18 
diction as a federal court is not involved in a con- 
tention that the state court had no jurisdiction and 
therefore the federal court acquired none.!? 
a suit in equity duly removed on the ground of 
diverse citizenship is dismissed because of the ab- 
sence of an indispensable party defendant, no ques- 
tion of the jurisdiction of the court as a federal 
court is presented.?° As already stated, an order of 
the federal court remanding to the state court a 
removed case is not reviewable because not final.?4 
dd. Particular Issues—(aa) Venue or 
The question whether a suit is 
cognizable in the particular district court in which 


[§ 228] 
Proper District.°? 


Jud. Code § 29. 
v. Sessions, 205 Fed. 
570. 


15. 
le. U.S. 
502, 123 CCA 


17. Courtney v. Pradt, 196. U. S. 
89, 92, 25 SCt 208, 49 L. ed. 398 
(where dismissing an appeal for 


want of jurisdiction the court said: 
“Tt is true that in this case a mo- 
tion to remand was made, but there 
was nothing to indicate that it rest- 
ed on the contention that there was 
a lack of jurisdiction in the Federal 
courts as contradistinguished from 
the state courts’’). 
As a federal court see supra 
tC. ike Ormsve 


se Kansas City, 
* ‘ 1: oS: 336,.,388025 


Zimmerman, 210 3 
SGt 1730, 52... ed. 1084 (“It had 
nothing to do with the jurisdiction 
of the Federal court as such, or in- 
deed, at all, except for the reason 


that the power of a_ secondary pe 
its 


bunal can go no higher than 
source’). 
20. Bogart v. Southern Pac. Co., 


228 U. S. 137, 145, 338 SCt 497, 57 L. 
ed. 768 (‘Involving only a general 
question of procedure in equity”). 
See also supra § 217. 

21. See supra § 211. 

22. Proper district for suit see 
supra 16-27. 

23. aris. CEGs, Fe. .\COn,, Vs 
Western Union Tel. Co., 234 U.S. 369, 
34 SCt 810, 58 L. ed. 1356. 


24, Jud. Code § 51. 
25. Male vy. Atchison, etc., R. Co., 
240 U. S. 97, 86 SCt 351, 60 L. ed. 


544; Ladew v. Tennessee Copper Co., 
OSes e-357,, 31 SCt 81,54 Li. ed. 
1069: Davidson Bros. Marble COLA: 
U. S., 213 U. S. 10, 29 SCt 324, bo) ia. 
ed. 675; Western Loan, etc., COs LN: 
Butte, ete. Cons, Min. Co., 210° U. 
S. 368, 28 SCt 720, 52 L. ed. 1101; 
Interior Constr., etc., Co. v. Gibney, 
GON US li 16 Sete 12, 20 L. ed. 
401; Greeley v. Lowe, es See Os 
15 Sct 24, 39 L. ed. 69; Central Trust 
Co. v. McGeorge, 151 U.S. 129, 14 
Sct 286, 38 L. ed. 98; Blumenstock 
Bros. Adv. Agency v. Curtis Pub. 
Co., 258 Fed. 927, 170 CCA 123; 
Bvans-Snider-Buel Co. v. McCaskill, 
101 Fed. 658, 41 CCA 577. And see 
supra § 210 text and note 47 [ec] (4) 
(5) and (6). : 

26. See cases infra this note. 

fa] Patent infringement suit un- 
der Jud. Code § 48. Geneva Fur- 
niture Mfg. Co. v. Karpen, 238 U. Ss. 
254, 35 SCt 788, 59 L. ed. 1295; Tyler 
Co. v. Ludlow-Saylor Wire Co., 236 
Th, Si 723, 35 SCt 458, 59 L. ed. 808; 
American Electric Welding Co. v. 
Talance, etc., Mfg. Co., 249 Fed. 968, 

2 CCA 166. 
aay Suit by national bank to en- 
join the comptroller of the currency 
under Jud, Code § 24 subd 16; § 49. 
Canton First Nat. Bank v. Williams, 
252 U. S. 504. 40 SCt 372, 64 L. ed. 
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provision 74 


In order to 


Juris- 


Where 


ance. 


690 (including the question whether 
in such suit process may be served 
outside of the district). 

[c] Action on bond of public con- 
tractor under Act Aug. 18, 1894 (28 
Stat sf 273 (C228), or. as. amended 
by Act Febr. 24, 1905 (33 St. at L. 
811 c 778). Title Guaranty, etc., Co. 
Vou. S5..228) Us7S. 1567, 35 .SCt 614; 
Oke dus CG. 96947 Win, SS. Ney COneTeSss 
Constr,,Co.,, 22270: S: 199; 32 SCt 44, 
56 L. ed. 163; Davidson Bros. Marble 
COV Meso atd SUES. 10.29 SCt os, 
538. ed. 675. 

{d] Under Jud. Code § 57 to en- 
force a lien or remove a cloud upon 
title, ete. Louisville, etc. R. Co. v. 
Western Union Tel. Co. 234 U. S. 
369, 34 SCt 810, 58 L. ed. 1356; Chase 
VenWetzlar, 225) U.S. 10, 32), SCt. 609, 
56 L. ed. 990 (where issue was made 
as to whether there was property of 
the defendants within the jurisdic- 
tion of the court, and dist upon that 
ground in De Rees v. Costaguta, 41 
Sct 69, 65 L. ed. —); Ladew vy. 
Tennessee Copper Co., 218 U. S. 357, 
8T SCt 81, 547. ed. 1069; Citizens’ 
Sav., ete., Co. v. Illinois Cent. R. Co., 
205 vr Sia 26,421 eS Cin 425.) Ola inwed. 


703; Jellenik v. Huron Copper Min. 
Coetlz7. WS. 1; 11,720. SCt obo) 44 
L. ed. 647 (including the question 


‘whether the stock in question is 
personal property within the district 
in which the suit was brought”); 
Greeley v. Lowe, 155 U. S. 58, 15 
Sct 24. 39 LL: ed. 69. 

[e] Under Sherman Anti-Trust 
Act of July 2, 1890 (26 St. at L. 209 
ce 647). Blumenstock Bros. Adv. 
Agency v. Curtis Pub. Co., 258 Fed. 
997 170 CCA. 1237 

[f] Under the Bankruptcy Act of 
1898.—Collett v. Adams, 249 U. S. 
545, 39 SCt 372, 63 L. ed. 764. And 
see supra § 222. 

27. Petri v. F. BE. Creelman Lum- 
ber Co., 199 U. S. 487, 26 SCt 138, 
50 L. ed. 281. 

23. See supra notes 23-27; 
case infra this note. 

[a] In a case settling this doc- 
trine, it was said: “It is not dis- 
putable that in so far as the conten- 
tions as to jurisdiction depended 
alone upon the right to sue because 
of the district in which the parties 
resided, they did not present ques- 
tions of inherent Federal jurisdic- 
tion. Wesay this because controver- 
sies as to such subjects concern a per- 
sonal privilege susceptible of being 
waived, which would not be the case 
if they involved contentions which 
were intrinsically and necessarily 
Federal. . But while this is the 
case it is yet also true that ques- 
tions of jurisdiction depending upon 
controversies as to the district of 
residence, where the statutory rights 
in that regard have not been waived, 
when decided below, are questions of 


and 


[25C.J.] 893 


it is brougkt,?* either under the general statutory 
preseribing the proper district for 
suits,2° or under acts making provision for par- 
ticular classes of suits? or under acts relating to 
districts in a particular state,?" is a question of 
jurisdiction as a federal court,?® for the objection 
t6 jurisdiction in such eases is ‘‘that the action was 
brought in one district, when, under the Federal 
statutes, rightly interpreted, it should have been 
brought in another.’’ 2° 
is the contention that the party has waived objec- 
tion,2° as he may do,?! and also the question of 
validity of a rule of the federal court virtually con- 
verting a special appearance into a general appear- 
When no question but that of jurisdiction 

is involved in the decision, the appellate jurisdiction 

of the supreme court is exclusive.*% 

ment of a federal district court dismissing, for want 

of a lawful seizure in the district, an information 

for the forfeiture of certain articles alleged to 
| have been smuggled into the United States does not 


Included in that question 


But a judg- 


Federal jurisdiction susceptible of 
being brought here by direct appeal 
under the provisions of § 238 of the 
Judicial Code. . . . Our power to re- 
view thus being settled, the only 
question is,, Did the court err in 
holding that’as a Federal court with- 
in the meaning of the statute it has 
no authority under the circumstances 
to entertain the cause?’ Male v. 
Atchison, , ete., R. Co., 240 Ui. Si 9%, 
101, 36 SCt 351, 60 L. ed. 544. 

U. Congress Constr. 
1995") 20k 322) SCt 
163. And see supra 


30. 
Butte, etc., Cons. 
Si. 868,028 SC Garne0, Ota 
Interior Constr., etc., Co. v. Gibney, 
160. U2" S: 217,.46 SCt 272, 40. Viuzed? 
401; Central Trust Co. v. McGeorge, 
151,.U, .S. 129, 14. SCt 286, 38 eed: 
98. Contra Drake v. Tennessee, 
ete., R. Co., 268 Fed. 248, 249 (hold- 
ing that, where a plaintiff's petition 
was dismissed for want of jurisdic- 
tion upon a defendant’s plea that the 
suit was brought in the wrong fed- 
eral district, plaintiff's contention on 
his writ of error to the circuit court” 
of appeals that defendant by first 
pleading to the merits had waived its 
plea to the jurisdiction constituted 
“another question besides that of ju- 
risdiction” and therefore justified his 
resort to the circuit court of appeals. 
In support of this ruling the court 
cites only Boston, ete. R. Co. v.: 
Gokey, 210)U.! S..155, 28 SCt 657,. 52 
L. ed. 1002, where, however, the trial 
court decided ‘‘other and independ- 
ent questions of general law” and 
not questions ‘merely incidental,’ 
as is correctly stated in Nickels v. 
Pullman Co., 263 Fed. 551, cited supra 
§ 217, note 41. And in Olds v. Her- 
man H. Hettler Lumber Co., 195 Fed. 
9, 11, 115 CCA 91, the court remarked 
that “whether ... valid objection to 
service has been waived” is not an 
independent question, but is a part 
of the ‘distinctively jurisdictional” 
question and is not efficacious to give 
jurisdiction to the circuit court of 


‘appeals). 


Incidental questions involved in 
cheon of jurisdiction see supra 


31. See supra § 107. 

32. Davidson Bros. Marble Co. v. 
US: 213°. 8: 10; 29 SCt 324, 53° Ie 
ed. 675. 

33. See supra § 215; 
infra this note. 

[a] For that reason appeals or 
writs of error were dismissed by 
the circuit court of appeals for want 
of jurisdiction in Blumenstock Bros. 
Adv. Agency v. Curtis Pub. Co., 258 
Fed. 927, 170 CCA 123; American 
Electric Welding Co. v. Lalance, etc., 
Mfe. Co., 249 Fed. 968, 162 CCA 


and cases 


894 [25 0. d.] 


present a question respecting the jurisdiction of 


‘that court as a federal court.*4 
[§ 229] (bb) 


166; Evans-Snider-Buel Co. v. Mc- 
Caskill, 101 Fed. 658, 41 CCA 577. 
34. U.S. v. Larkin, 208 U, S. 333, 
338, 28 SCt 417, 52 L. ed. 517 [dist 
U. S. v. Congress Constr. Co., 222 
U. S. 199, 32 SCt 44, 56 L. ed. 163, 
on the ground that “neither the in- 
terpretation nor the operation of any 
statute defining or limiting the 
power of the district court was in 
issue, but only the place of seizure 
of jewels sought to be forfeited as 
fraudulently imported, which was a 
subsidiary matter, not amounting to 
a jurisdictional question in the sense 
of the statute’”] (‘District courts 
are the proper courts of the United 
States to adjudicate forfeiture, and 
the question involved was not the 
jurisdiction of the United States 
courts as such, but whether this Dis- 
trict Court had jurisdiction or the 
District Court for the Southern Dis- 
trict of New York. It was not, and 
could not be, contended that some 
District Court of the United States 
was not the proper court to adjudi- 
eate on the question of forfeiture, 
but to make a case within the ju- 
risdiction of a particular District 
Court there must be a lawful seizure 
within that district. The District 
Court held that there was no seizure 
in the Cleveland district and dis- 
missed the information for that rea- 


35. See supra § 217. 

36. G. & C. Merriam Co. v. Saal- 
fleldy 2410. Sv 22,36 SCt. 477; 60 L. 
ed. 868; Nickels v. Pullman Co., 263 
Fed. 551; Waterford v. Elson, 149 
Mea. 9t,, 78 CCA. 675. 

“Since the decision in Shepard v. 
Adams, 168 U. S. 618, 18 SCt 264, 42 
L. ed. 602, it has been the accepted 
doctrine that where there is a con- 
tention that no valid service of 
process has been made upon the de- 
fendant, and the judgment is ren- 
dered without jurisdiction over the 
person, such judgment can be re- 
viewed by direct appeal to this 
court. This principle was restated 
and previous cases cited as late as 
G. & C. Merriam Co, v. Saalfield, 241 
U. S. 22, 36 SCt 477, 60 L. ed. 868.” 
De Rees v. Costaguta, 41 SCt 69, 71, 
65 L. ed. : 

[a] The rule vindicated.—“The ju- 
risdiction of a court is the right to 
hear and determine a controversy be- 
tween parties who have been legally 
brought before it for the purpose of 
securing a decision of the issue. The 
question whether or not the contro- 
versy is such that the court has the 
power to decide it conditions juris- 
diction of the subject-matter of the 
litigation. The question whether or 
not,one of the indispensable parties 
to the issue has been legally served 
with a summons to litigate it con- 
ditions the jurisdiction of the parties. 
And it is as essential to a lawful 
judgment that the court should have 
jurisdiction of the parties as it is 
that it should have power to hear 
and decide the controversy in issue. 
And here is the dividing line be- 
tween the cases cited by the counsel 
for the plaintiff in error in which 
the Supreme Court held that no ju- 
risdictional question was involved 
and fin] the case before us. In 
these cases the subject-matters were 
within the jurisdiction of the court, 


For later cases, developments and changes in the law see cumulative Annotations, 


Service of Process in General. 
Jurisdiction of a federal court as such *° is involved 
in determining a motion to quash service of process 
because defendant has not been brought into court,*® 
and this question includes all questions directly 
bearing upon the one question of jurisdiction *7 pur- 
suant to the general rule in that behalf.'8 
case originally brought in a federal court an at- 
tachment is not a means of acquiring jurisdiction,°° 
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and unless jurisdiction has been obtained over de- 


fendant his estate eannot be attached in a federal 


court.*? 


able.*! 


In a [§ 230] (cc) 


and the parties had been properly 
brought before it. The questions 
were not whether or not the court 
had the right to hear and determine 
the issues presented by the cases, 
but whether or not upon a hearing 
and consideration of them the.com- 
plainants were entitled to relief. 
Where the complainants failed in the 
Circuit Court and the Supreme Court 
refused to review their failure, they 
failed, not for want of jurisdiction 
in the trial court, but for want of 
equity, for want of facts constituting 
causes of action, for want of merits 
in their cases. In the case at bar the 
plaintiff has failed, not for want of 
merits in its cause of action, but for 
want of jurisdiction, for lack of 
power in the Circuit Court to hear 
or to determine the controversy be- 
tween it and the defendant, because 
the latter has never been legally 
summoned to a trial of the issue. 
The questions in the former cases 
were whether or not, in the valid 
exercise of their jurisdiction, the 
courts had rightly decided the ques- 
tions determined by them, The ques- 
tion in this case is whether or not 
the Circuit Court had the power to 
hear or to determine any of the is- 
sues tendered by the plaintiff. The 
questions in the former cases were 
not jurisdictional questions, and the 
question in this case is a jurisdic- 
tional question, within the plain 
meaning of section 5 of the act cre- 
ating the Circuit Courts of Appeals.” 
St. Louis Cotton Compress Co. v. 
American Cotton Co., 125 Fed. 196, 
199, 60 CCA 80 (dismissing a writ 
of error on the ground that the su- 
preme court had exclusive appellate 
jurisdiction of the case). 

37. Merchants’ Heat, ete., Co. vy. 
Clow, 204 U. S. 286, 27 SCt 285, 51 
L. ed. 488; Nickels v. Pullman Co., 
263 Fed. 551. 

' fa] Thus (1) the question 
whether a defendant’s special appear- 
ance to contest the validity of an 
attachment of his property operated 
as a general appearance and submis- 
sion of his person to the jurisdiction 
of the court was involved in the 
question of jurisdiction as a federal 
court to render a judgment collect- 
able ‘out of the attached property. 
Davis v. Cleveland, ete., R. Co., 217 
U.S. 157, 30, SCt 463) -54 Le ed, 708, 
27 LRANS 823,.18 AnnCas 907 (con- 
curring with the opinion of the cir- 
cuit court of appeals in that behalf 
in dismissing a writ of error in the 
Same case in 156 Fed. 775, 84 CCA 
453). (2) Whether defendant for- 
elgn corporation was brought into 
court by service of process on its 
statutory agent in the state, who 
resided and was served in a district 
other than that in which plaintiff re- 
sided and in which the suit was 
brought, was not an independent 
question of general law but simply 
and solely a question whether that 
service gave the court jurisdiction of 
the person of defendant, either by 
virtue of the Conformity Act (See 
supra § 108) or because such serv- 
ice, although made in another dis- 
trict, bound defendant to appear, or 
because its special appearance should 
be held to be a general appearance, 
or for any other reason. The fact 
relied upon by plaintiff was the serv- 


So, where, upon motion of a nonresident — 
defendant, upon whom process had not been served 
within the district, an attachment issued from the 

| federal court was quashed and the suit dismissed, 
the question of. jurisdiction was directly review- 


Service of Process on Foreign Cor- 


poration. Whether a foreign corporation defendant 
in a suit originally brought in the federal court 42 


ice, outside the district in which the 
suit was brought, upon the agent 
appointed by defendant in compliance. 
with the state statute, and whatever 
effect was or could be claimed for 
the service so made was incidental 
to, and necessarily involved in, the 
ultimate question of the court’s ju- 
risdiction. Nickels v. Pullman Co., 
263 Fed. 551, 558, (‘As was said in 
a case cited by plaintiff and ap- 
parently much relied upon (Olds v. 
Herman H. Hettler Lumber Co., 195 
Med 9; tt YA 5 CCAS OT) = ai hemane 
quiry whether there is jurisdiction 
commonly necessitates the applica- 
tion of rules of general law, but the 
inquiry does not thereby lose its 
distinctively jurisdictional character. 
The only question here presented to 
the circuit court for its decision and 
the only question which it decided 
was: “Did it have jurisdiction to 
proceed and hear the merits of the 
controversy?” Whether the defend- 
ant has a place of business within 
the district, whether it is an in- 
habitant of the district, whether the 
agent was authorized by virtue of 
his employment to receive service, 
whether his acceptance of service 
has been ratified, whether any other- 
wise valid objection to service has 
been waived—all these problems may 
and often do involve some general 
legal question, but all bear upon and 
lead up to, the ultimate, sole ques- 
tion for decision, viz. jurisdiction or 
not.’ So in the case at bar’). (3) 
Where defendant appeared and plead- 
ed in abatement of the writ on the 
ground that the copy was not at- 
tested by the officer who served it, ” 
plaintiff replied that the copy was 
served by the marshal and was at- 
tested by the clerk of the federal 
court to be a true copy of the writ 
and complaint, and defendant de- 
murred to the replication, the ques- 
tion thus raised was a jurisdictional 
one. Waterford v. Hilson, 149 Fea. 
91,78 CCA’ 675; (4) The question 
whether all of several defendants by 
making a joint motion to set aside 
the service of process, which in re- 
spect to one of them was a good 
service, submitted to the jurisdic- 
tion of the court “presents Simply a 
phase of the question of jurisdic- 
tion.” Beck,-~ete., Lith. Co. v. Wack. 
er, etc., Brewing, etc., Coy Ve Neds 
LO die wees CCA 11. (5) A motion to 
quash Service of a copy of plaintiff’s 
declaration and all proceedings 
thereon because no process had been 
issued out of the court under the 
Seal of the clerk, signed by the clerk, 
as required by Rev. St. § 911 raised 
a reviewable question of jurisdiction 
of the court. U. S. vy. Severens, 71 
Medi 768; 18nCCA+3 14: 

38. See supra § 217. 

39. Ex p. Des Moines, SLCS Reno 
Ene: 124, 26 L. ed. 461. ; 

s ig Vein Coal Co. v. Read, 229 

U. S. 31, 33 SCt 694 57 LL. ed. 1053. 

41. Big Vein Coal Co. v. Read, 229. 
U.S. 31, 33 SCt 694, 57 L. ed. 1053; 
Olds _v. Herman H. Hettler Lumber 
Co., 195 Fed. 9, 115 CCA (91 Cdise 
missing a.writ of error on the 
ground that the supreme court had 
exclusive appellate jurisdiction), 

: People’s Tobacco Co. v. Ameri- 

can Tobacco Co., 246 U. g. 19, 38 (SCt 
233, 62 Li. ed. 587; Meisukas v. Green- 


same title, page and note number. — 


Gel. 


or removed thereto from a state court 4% was doing 
business within the federal district in such sense 
as to subject it to suit there, or whether the person 
served with process in a suit originally brought in 


ough Red Ash Coal Co., 244 U. S. 
d4, 37 SCt 593, 61 L. ed. 987; Phila- 
delphia, ete., R. Co. v. McKibbin, 
243 U. S. 264, 37 SCt 280, 61 Li. ed. 
710; Washington-Virginia R. Co. v. 
Real Hst... Trust Co, (238 U.S.) /185, 
385 SCt 818, 59 L. ed. 1262; St. Louis 
Southwestern R. Co. v. Alexander, 
Mae Wess 208, oo SSt 245, 67 lived: 


486; Herndon-Carter Co, v. Norris, 
224 U0. S.. 496, 32. SCt. 550, 56/ L. ed. 
857; Green ‘v. Chicago, ete., R. Co., 
AOS Wt) S550} 12 TASCtr 595,615 Leysed: 
916; Peterson v. Chicago, etc, R. 
Coez0n- U.S. 864, a7 SCt SPs) 51 


L. ed. 841; Merchants’ Heat, ete., Co. 
Vv. Clow,. 204. U..S. 286, 27 SCt 285, 
51 L. ed. 488; Kendall v. American 
Automatic Loom Co., 198 U. 8S. 477, 
25 SCt 768,49 L. ed. 1133; Chicago 
Bd. of Trade v. Hammond El. Co., 
198 U. S. 424, 25 SCt 740, 49 L. ed. 
1111; American Electric Welding Co. 
v. .Lalanee, ete. Mfg. Co., 249 Fed. 
968, 162 CCA 166, 

43. Chipman v. Thomas B. Jef- 
Pero. bd LS. colon 40 oC wie, 
64°. ied: 314; Toledo R.,' ete., Co.-v. 
Hill: 244.0. S: 49, 37 S€t 591,61 L. 
ed, 982; Mechanical Appliance Co. v. 
Castleman, 215 U. S. 437, 30 SCt 125, 
54 L. ed. 272; Lathrop, etc., Co. v. 
Interior Constr., ete. Co. 215 U. S. 
246.°30 SCt 76, 54 L. ed. 177; Com- 
mercial Mut. Ace. Co. v. Davis, 213 
U. S. 245, 29 SCt 445, 53 L. ed.. 782; 
Remington v. Central Pac. R. Co., 
LIS Is SY95,. 25 St’ 77,5 49 TL? edt 
959; Geer v. Mathieson Alkali Works, 
HOG S428. 23. SCt 807,, 47 Li. ed. 


1122; Conley v. Mathieson Alkali 
Works, 190 U. S. 406, 28 SCt 728, 47 
L. ed. 1113; St. Louis.Cotton Com- 


press Co. v. American Cotton Co., 
125 Fed. 196, 60 CCA 80. 

44. See cases supra notes 42, 43. 
See also Corporations §§ 3976-3999; 
4078—4097. 

[a] “Whether the corporation wasi 
doing business in that district in 
such a manner and to such an extent 
as to warrant the inference that 
through its agents it was present 
there” is the question. Green v. Chi- 
cago, ete, R. Co., 205 U. S. 530, 532, 
27’ SCt 595, 51 L. ed. 916. 

45. People’s Tobacco Co. vy. Amer- 
jean Tobacco Co., 246 U. S. 79, 38 
SCt 233, 62 L. ed. 587; Herndon-Car- 
ter Co. v. Norris, 224 U. S. 496, 32 
Sct 550, 56 L. ed. 857; Peterson v. 
Chicago, ete., R. Co., 205 U. S. 364, 
97 SCt 513, 51° L. ed: 841; Ameri- 
can Electric Welding Co. v. Lalance, 
etc. Mfg. Co., 249 Fed. 968, 162 CCA 
166. And see supra § 210 text and 
note 47 [ce] (2), 

4g. Cain v. Commercial Pub. Co., 
232 U. S. 124, 34 SCt 284, 58 L. ed. 
534:'St. Louis, ete. R. Co. v. Alex- 
ander, 227 U. S. 218, 33 SCt 245, 57 
L. ed. 486; Mechanical Appliance Co. 
vy. Castleman, 215 U. S. 487, 30 SCt 
125, 54 L. ed. 272; Commercial Mut. 
‘Acc. Co. v. Davis, 213 U. S. 245, 29 
Sct 445, 53 L. ed. 782; Remington v. 
Central Pac. R. Co., 198 U. S..95, 25 
SCt 577, 49 L. ed. 959; St. Louis Cot- 
ton Compress Co. v, American Cot- 
ton Co., 125 Fed. 196, 60 CCA 80. 

47. See cases supra notes 45, 46. 

[a] heading cases.—In a _ case 
often cited, wherein the court re- 
viewed on direct appeal a decree of 
the federal circuit court in Tilinois 
dismissing a suit against a foreign 
corporation for insufficiency of serv- 
ice of process, it was said: “The Cir- 
cuit Court dismissed this appeal 
upon the ground that it had never 
acquired jurisdiction over the Ham- 
mond Elevator Company by the serv- 
ice of process upon Albert M. Babb 
and the members of the firm of Battle 
‘& Dickes, because they were not 
officers of the Elevator Company 
which was a Delaware corporation, 
and had its principal place of busi- 
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ness in the State of Indiana. 
4 There is, however, a preliminary 
question in this. court, that is, 
whether we can lawfully entertain 
this appeal under section 5 of the ace: 
of March 38, 1891, which provides 
that an appeal shall lie directly to 
this court ‘in any case in which the 
jurisdiction of the court is in issue; 
in such cases the question of juris- 
diction alone shall be certified to the 
Supreme Court from the court below 
for decision.’ The proper construc- 
tion of this section has been the sub- 
ject of frequent consideration in this 
court, and it has been definitely 
settled that it must be limited to 
cases where the jurisdiction of the 
Federal court, as a Federal court, is 
put in issue, and that questions of 
jurisdiction applicable to the state 
courts, aS well as to the Federal 
courts, are not within its scope. ... 
There is a distinction, however, be- 
tween these cases which turn upon 
questions arising after a valid serv- 
ice of process upon the defendant, 
with respect to the mode of procéd- 
ure, or the conflicting claims of 
the state and Federal -courts, and 
certain other authorities which turn 
upon the validity of the service of 
process itself upon the defendants; 
in other words, which involve the ju- 
risdiction of the court in any form 
over the defendant. The leading 
case is that of Shepard v. Adams, 
168 U. S. 618, 18 SCt 214, 42 L. ed. 
602. This case turned upon the va- 
lidity of the service of the sum- 
mons whereby the defendant was re- 
quired to appear 'within ten days 
after such service, when by the law 
of the State, he was allowed thirty 
days. The question was whether 
Rev. Stat. sec. 914, assimilating the 
practice, pleadings, forms and modes 
of proceedings in civil causes in the 
Federal courts to those obtaining in 
the state courts, applied to the time 
within which the defendant was re- 
quired to appear in obedience to a 
summons. It was held that as the 
rule in the Federal court was adopt- 
ed in conformity with the rules then 
in force in the state courts, it was 
not bound to alter its rules every 
time the state courts saw fit to alter 
their rules, and that the Federal 
courts were at liberty to continue 
their rules without subservience to 
such changes. The point was made 
that the question involved was not 
the jurisdiction of the Federal court 
as such, and in reply to that sugges- 
tion Mr. Justice Shiras observed: 
‘The present case differs from Smith 
v. McKay, in the essential feature 
that the contention is that the court 
below never acquired jurisdiction at 
all over the defendant by a valid 
service of process. In such a case 
there would be an entire want of ju- 
risdiction, and a judgment rendered 
without jurisdiction can be reviewed 
on a writ of error directly sued out 
to this court.’ That paragraph is 
doubtless broader than the exigency 
of the case required, as the ques- 
tion involved was the validity of the 
service of process in the Federal 
court as distinguished from the state 
court, but in the recent case of Rem- 
ington v. Central Pac. R. Co., 198 
Gr S95,. 25 °SCt 577,49" Li. -edt959; 
it was accepted as applicable to the 
case of the validity of a summons 
from a state court, served upon a 
director of a railroad company in a 
State other than that in which, the 
company was. incorporated. The 
court denied a motion to set the 
service aside, whereupon the case 
was removed into the Circuit Court 
of the United States, and the de- 
fendant renewed its motion to set 
aside the summons. The motion was 
granted, and the action was dis- 
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the federal court, or removed thereto,*® was au- 
thorized to represent the corporation for that pur- 
pose,** including the question whether defendant 
waived or lost its right to object,® are questions of 


missed for want of jurisdiction of 
the defendant. It was held, upon 
the authority of Shepard v. Adams, 
Supra, that this ccurt had authority 
to review the judgment on writ of 
error. While the case under con- 
Sideration is distinguishable from 
Shepard v. Adams, we think it is 
concluded by the case last cited, and 
therefore hold that we have juris- 
diction to review the action of the 
Circuit Court in dismissing this bill.” 
Chicago Bd. of Trade v. Hammond 
Bil. Co: .198. Wy S. 424, 4325 95 SCE 
740, 49 L. ed. 1111. 

48. Meisukas v. Greenough Red 
Ash Coal Co., 244 U. S. 54, 37 SCt 
693, 61 L. ed. 987; Philadelphia, etc., 
R. Co. v. McKibbin, 243 U. S. 264, 37 
SCt 280, 61 L. ed. 710; Commercial 
Mut: Acc, Co: ve Davis, 2130. S. 245 
29 SCt 445, 53 L. ed. 782 (remove 
suit); Olds v. Herman H. Hettler 
Lumber Co., 195 Fed. 9, 115 CCA 91. 

[a] Whether defendant had by its 
course of proceeding become an actor 
and cross plaintiff in the suit and 
thereby submitted to the jurisdiction 
was involved in the question of ju- 
risdiction raised. Merchants’ Heat, 
ete., Co. v. Clow, 204 U. S. 286, 27 SCt 
285, 51 L. ed. 488 (where it was held 
unnecessary to determine the argued 
question whether defendant nonresi- 
dent corporation was doing business 
in the state and district, in view of, 


‘the submission to the jurisdiction 


which the facts disclosed). 

[b] Giving of forthcoming bond. 
—Where an attachment was levied 
upon a vessel belonging to a defend- 
ant foreign corporation and the mas- 
ter, in his own name and not pur- 
porting to act for defendant, gave a 
forthcoming bond under the provi- 
sions of the state statute and on mo- 
tion of defendant a judgment was 
entered vacating the attachment, 
quashing the service and dismissing 
the suit, it was held that this judg- 
ment was exclusively reviewable by 
the federal supreme court, and not 
by the circuit court of appeals, the 
latter court saying: “It is now said 
by plaintiff that he! urged in the 
court below and submitted for the 
ruling of that court, and now seeks 
a review of the ruling so made, the 
point that the giving of the forth- 
coming bond was equivalent to an 
appearance in the action, and that 
this point involves a matter of gen- 
eral law, and not a question of 
jurisdiction, It is true that the ques- 
tion whether such giving of the bond 
would amount to an appearance au- 
thorizing a judgment in personam 
against defendant must be answered 
by applying some general legal rules, ° 
but this case never reached a stage 
requiring any consideration of that 
question. The Circuit Court had to 
decide, not what was the proper 
name of the act of giving the bond 
nor the ultimate effect of such act, 
but simply and solely whether it 
amounted to a waiver of the juris- 
dictional objection which defendant 
made by its motion; and so it is ap- 
parent that the question directly in- 
volved was one of jurisdiction, while 
the question of general law was in- 
volved only as collateral or inci- 
dental to the controlling question. 
The inquiry whether there is juris- 
diction commonly necessitates the 
application of rules of general law, 
but the inquiry does not thereby lose 
its distinctively jurisdictional char- 
acter. The only question here pre- 
sented to the Circuit Court for its 
decision and the only question which 
it decided was: ‘Did it have jurisdic- 
tion to proceed and heavy the merits 
of the controversy?’ Whether the 
defendant has a place of business 
within the district, whether it is an 
inhabitant of the district, whether 
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jurisdiction a decision of which is reviewable ex- 
clusively by the federal supreme court,*® if the 
district court decided no other and independent ques- 
tion of general law.°° j 

[§ 231] (dd) Service of Process on Individual.®* 
Jurisdiction as a federal court ®2 was in issue and 
decided where the court dismissed a bill after sus- 
taining the contention that the bill was not a de- 
pendant and ancillary one but an original proceed- 
ing against defendant, and that jurisdiction could 
not be exerted upon actual notice to defendant by 
substituted service of process upon a person said 
to represent him in the state, he being a citizen 
and resident of another state and not having been 
personally served within the district,5? and where 
the court, sustaining a plea in abatement, quashed 
a writ of summons served upon the nonresident de- 


fendant in attendance upon the same court as a 


witness in a case wherein he was plaintiff, the 
process having been served upon him while he was 
returning from the court room after. testifying.*4 
Whether in a suit by a national bank to enjoin the 
comptroller of the currency, brought in the federal 
district where the bank was located, process may be 
served upon the defendant outside of that district, 
is also a directly reviewable question of jurisdic- 
tion.6> No valid judgment in personam can be 
rendered against a defendant without personal serv- 
ice upon him in a court of competent jurisdiction 
or waiver of summons and voluntary appearance 
therein.>* So, where the nonresident defendant in 
a cause removed from a state court specially ap- 


the agent was authorized by virtue 
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of the subject-matter. 


[§§ 230-233 


peared in the federal court and filed a motion to 
quash service of summons made upon him in an- 


other state and the court overruled the motion and : 


rendered a judgment in personam against him, a 
reviewable question of jurisdiction was presented.®? 

[§ 232] (ee) Validity of Attachment. Where, 
in a suit removed from a state court, the juris- 
diction of the federal court to render a judgment 
for plaintiff collectable out of the attached property 
depends upon the validity of the attachment, the 
question whether the property was immune from 
judicial process because engaged in interstate com- 


merce was a reviewable question of jurisdiction as 


a federal court.6§ And where in a case removed 
from a state court after an attachment of the non- 
resident defendant’s property, upon the service of 
summons by publication, the service was quashed 
and the action dismissed upon defendant’s motion 
alleging that the attachment was fraudulently sued 
out, without a substantial bond being given as re- 
quired by law, for the purpose of compelling him 
.to come within the jurisdiction, the judgment of 
dismissal was directly reviewable by the supreme 
court.>® } 

[§ 233] (f£) Jurisdictional Amount.°° Whether 
a suit originally brought in the federal court or re- 
moved thereto from a state court is maintainable 
regardless of the value of the matter in contro- 
versy,°! whether, if a jurisdictional amount is re- 
quired by the statute,®? that which is involved in 
the particular case is sufficient,®? and whether plain- 
tiff has fraudulently magnified the amount of his 


The court dis-) being plaintiffs in this action, the 


of his employment to receive serv- 
ice, whether his acceptance of serv- 
ice has been ratified, whether any 
otherwise valid objection to service 
has been waived—all these problems 
may and often do involve some gen- 
eral legal question, but all bear upon 
and lead up to, and are considered 
only because they bear upon and lead 
up to, the ultimate, sole question for 
decision, viz., jurisdiction or not? 
This view of the case necessarily 
leads to a dismissal of the writ of 
error fcr lack of jurisdiction; and 
it will be so ordered.” Olds v. Her- 
man H. Hettler Lumber Co., 195 Fed. 
OF ee 


49. See cases infra this note. And 
supra § 215. 
[a] Appeals and writs of error 


were dismissed by the circuit court 
of appeals on the ground that ex- 
clusive jurisdiction was vested in 
the supreme court in Nickels v. Pull- 
man Co., 263 Fed. 551; American 
Electric Welding Co. v. lLalance, 
ete., Mfg. Co., 249 Fed. 968, 162 CCA 
166; Olds v. Herman H. Hettler Lum- 
DbermC@ow 195s Hedsi'9, 4115 CGA. 915 
St. Louis Cotton Compress Co. v. 
American Cotton Co.,.125 Fed. 196, 
60 CCA 80. 

50. See supra § 215. 

51. Service of process in general 
see supra § 229. 

52. See supra § 217. 

53. G. & C. Merriam Co. v. Saal- 
field, 241 U. S. 22, 26, 36 SCt 477, 479, 
60 L. ed. 868 (where, denying a mo- 
tion to dismiss, the court said: ‘In 
Bache v. Hunt, 193 U. S. 523, 24 SCt 
547, 48 L. ed. 774, the decision that 
was held not reviewable on direct 
appeal was rendered upon a plea to 
the jurisdiction of the court over 
the subject-matter. In Courtney v. 
Pradt, 196° Ui Si 89, 25 SCt 208, 49 
L. ed. 398, the suit had been removed 
from a Kentucky state court to 
the United States Circuit Court, 
where Pradt filed a special demurrer, 
assigning as causes that the court 
had no jurisdiction of the person or 


For later cases, developments and changes in the law see cumulative Annotations, 


missed the suit for want of juris- 
diction, and it appeared from its 
opinion that this. was done because 
Pradt, who was sued as executor, 
was appointed as such in Wiscon- 
sin, and a suit against a Wisconsin 
executor could not be maintained 
in the Kentucky state court, nor in 
the Federal court. The question of 
jurisdiction was not certified to this 
court, and the appeal was therefore 
dismissed. These cases are plainly 
distinguishable’’). , 

54. Stewart v. Ramsay, 242 U. S. 
128), 1297 37 SCt44. 61. Tis ed: 199 
(“That a direct writ of error lies 
in such a case is well settled. G. 
& C. Merriam Co. v. Saalfield, 241 U. 
S. 22, 26, 36 SCt’ 477, 60 L. ed. 868” 
cited supra note 53). 

55. Canton First Nat. Bank v. 
Williams, 252 U. S. 504, 40 SCt 372, 
64 L. ed. 690. 

56. See Courts §§ 96, 104; Judg- 
ments [23 Cyc 1074, 1075]. 

57. Clark v. Wells, 203 U. S. 164, 
27_SCt _.43,/61 I.. edi 138. 

58. Davis v. Cleveland, etc, R. 
Cosy 21% Use S215 7.30) SCt 463, 154 
L. ed. 708, 27 LRANS 828, 18 Ann 
Cas 907 (concurring with the opinion 
of the circuit court of appeals in dis- 
missing a writ of error in the same 
case in 156 Fed. 775, 84 CCA 4538). 

[a] Walidity and effect of attach- 
ment see Big Vein Coal Co. v. Read, 
229 U. S. 31, 38 SCt 694, 57 L. ed. 
1053 (cited supra § 229 note 40); 
Clark v. Wells, 203 U. S. 164, 27 SCt 
43, 51 L. ed. 138 (cited supra § 231 
note 57). 

59. Hays v. Richardson, 121 Fed. 
536, 57 CCA 598 (dismissing for want 
of jurisdiction a writ of error from 
the circuit court of appeals). 

tac ipeenig or ene in contro- 
versy generally see Appeal and Erro 
§§ 137-255; Courts § 47-73. : 


61. Louisville, ete., R. Co. v. Rice 
247 U. S. 201, 38 SCt 429, 62 TL, ed. 
[a] Thus reviewable questions 


are: (1) Whether ‘‘the United States 


Circuit Court had jurisdiction with- 
out regard to the value of the mat- 
ter in dispute.” U. S. v. Sayward, 
160. U. S. 493, 498,' 16. SCt--371, 40 
L. ed. 598. (2) Whether an action 
by the United States for the use and 
benefit of a materialman upon the 
bond of a contractor for public work 
was to be regarded as a suit by the 
United te ge re S. Fidelity, ete., 
Oar Us. Ss Wa Ss 849452 CE 
381, 51 L. ed. 516. ne 


supra 224, 

Jud. Code 24, a P 

63. See cases infra this note. ~ 

[a] Original suits: Pinel v. Pinel, 
240 U. S. 594, 36 SCt 416, 60 lL. ed. 
817; Rogers v. Hennepin County, 239 
Wits 620 36 SCt 217, 60 L. ed. 469; 
Glenwood Light, ete., Co. v. Mutual 


Hight, ete;).Co.,, 289 iWin Sha siodueeG 
SCt 30, 60 L. ed. 174; Springstead v. 
Crawfordsville State Bank, | 231- U. 


Ss cee Se eUt 195, 58 
ank v. ‘litehead, 222 U. S. 39, 32 
SCt 9, 56 L. ed. 81; Woodside v. 
Beckham, 216 U. S. 117, 30 SCt 367, 
64 L. ed. 408; McDaniel v. Traylor, 
212 U. S. 428, 29 SCt 348, 53°L. ed. 
584; Hunt v. New York Cotton Exch., 
205 U. S. 322, 27 SCt 529, 51 Lh. ed. 
821; McDaniel vy. Traylor, 196 U. Ss. 
15, 25 SCt 369, 49 L. ed. 533: Globe 
Refining Co. v. Landa Cotton Oil Cos 
190 U.S. 540, 28 SCt 754,-47 L. ed- 
1171; Put-in-Bay Waterworks, etc. 
Cowan Ryan; 1181. Wy 2g: 4095) 24 0/SC6t 
709, 45 L. ed. 927; Wheless v. St. 
Louis, 180 U.S. 379, 21 Sct 402, 45 
L. ed. 583; Blackburn v. Portland 
Gold-Min. Co., 175 U. g. STL N2048Er 
222, 44 L. ed. 276; Wetmore v. Rymer, 
169 U.S. 115, 18 SCt+293, 42 i. ed. 
682; Dakota Bldg., ete. Assoc. v. 
Price, 169 U. S. 45, 18 Sct 251, 42 
L. ed. 655; Citizens’ Bank v. Can- 
non, 164 U. S. 319, 17 sct 89, 41 L 


Same title, page and note number. 


L. ed. 354; Troy 


‘ 


4 


a 


: 
: 
4 


§§ 233-236] 


claim,*# are directly reviewable questions of juris- 
diction, and the appellate jurisdiction of the su- 
preme court is exclusive if no other question was 
decided.® 

[§ 234] (gg) Diversity of Citizenship or Alien- 
age.°° Whether in a suit where jurisdiction depends 
on diversity of citizenship the requisite diversity 
exists,®* and existed at the beginning of the suit,®* 
whether defendant corporation in a suit begun in 
a state court, being incorporated under the laws of 
several states including the state where the suit 
was brought, must be regarded as a citizen of the 
latter state and therefore as having no right to 
remove the suit,°® whether a corporation created 
by act of congress and not by state laws can be 
regarded as possessing state citizenship for juris- 
dictional purposes,’ whether in a suit in equity 
some of defendants are indispensable parties com- 
plainant and should be aligned with complainants, 
thereby making some of complainants and some of 
defendants citizens of the same state,?1 whether 
certain parties to a suit in equity were necessary 


‘ 


ed. 451; Edwards v. Bates County, 
Toor. 209, 16 SCt-967, 41 ius ed, 
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type Co., 188 U. S. 104, 23 SCt 265, 
47 L. ed. 404; Blackburn v. Portland 
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parties so that, there being community of citizen- 
ship between them and the opposite parties, the 
suit was not maintainable on the ground of diversity 
of citizenship,’? and whether a plaintiff’s pleading 
sufficiently avers that he is a foreign citizen or 
subject,“* are reviewable questions of jurisdiction 
as a federal court. 

[§ 235] (hh) Parties Collusively Made or 
Joined. A federal statute commands the court to 
dismiss a suit or remand it to the state court, as the 
case may be, where it appears that parties have been 
improperly or collusively made or joined.?* Hence 
a question of jurisdiction as a federal court” is 
raised and is directly reviewable where the court 
dismisses a suit 7® or refuses to dismiss it 77 upon 
that ground.78 

[§ 236] (ii) Federal Question in General. 
Whether the allegations of plaintiff’s pleading 7° 
present a case arising under the laws of the United 
States *° constitutes a directly reviewable question 
of jurisdiction. If plaintiff really makes a sub- 
stantial claim under an act of congress there is 


AnnCas 518. And see supra § 67. 
70. Bankers’ Trust Co. v. Texas, 


155; Fishback v. Western Union Tel. 
Co., 161 U. S. 96, 16 SCt 506, 40 L. 
ed. 630; Colvin v. Jacksonville, 158 
Wes: 456, 16° SCt' 866, 39". ed. 1053; 


Schunk v. Moline, etc., Co., 147 U. 
S: 500, 13 SCt 416, 37 L. ed. 255; 
Knisely v. Burt, 248 Fed. 4938, 160 


CCA 503; Cabot v. McMaster, 65 Fed. 
533, 183 CCA 69; Davis, etc., Mfg. Co. 
v. Barber, 60 Fed. 465, 9 CCA 79 
[writ of error dism 157 U. S._ 673, 
15 SCt 719, 39 L. ed. 853]. And see 
Conley v. Ballinger, 216 U. S.-84, 30 
SCt 224, 55 L. ed. 393 (evidently a 
constitutional question involved, 
thereby making the question review- 
able without a certificate). See supra 
§ 210 text and note 47 [c] (1). 

[b] -Removed suits: Emery _ v. 
American Refrigerator Transit Co., 
246 U. S. 634, 38 SCt 414, 62 L. ed. 
912: Kirby v. American Soda Foun- 
tain Co., 194 U. S. 141, 24 SCt 619. 
48 L. ed. 911 (on a cross bill); North 
American Transp. Co. v. Morrison, 
178 U. S. 262, 20 SCt 869, 44 L, ed. 
1061. 

[ce] Evidence and finding on that 
issue in the trial court reviewable 
by supreme court. 

64. Smithers v. Smith, 204 U. S. 
Bo2niet SCt 2975.51, E...ed-=656. 

; [a] Whether plaintiff in an ac- 
tion to recover land and damages for 
its detention has falsely stated the 
value of the land, the extent of his 
damages, and the joint character of 
defendant’s action in entering and 
taking possession of the land, and 
has done so for the purpose of con- 
ferring jurisdiction upon the court, 
are reviewable questions. Smithers 
vy. Smith, 204 U. S. 632, 27 SCt 297, 
51 L. ed, 656. 

65. See supra § 215. 

{al For that reason an appeal to 
the circuit court of appeals was dis- 
missed in Knisely v. Burt, 248 Fed. 
493, 160 CCA 503; Cabot v. McMaster, 
65 Fed. 533, 13 CCA 69; Davis, etc., 
Mfg. Co. v. Barber, 60 Fed. 465, '9 
CCA 79 [writ of error dism 157 U. 
S678, 15 SCt 719, 39, Ll. ed. 853]. 

66. As element of original juris- 
diction of federal courts see supra 
§§ 57, 59-76. 

67. Patch v. Wabash R. Co., 207 
Wes. 277, 28. SCt" 80,52) Li. ed. 4204) 
12 AnnCas 518; Sweeney v. Carter 
Oil Co., 199 U. S. 252, 26 SCt 55, 50 
L. ed. 178; Steigleder v. McQuesten, 
198 U. S. 141, 25 SCt 616, 49 L. ed. 
986; Doctor v. Harrington, 196 U. 
S579, 8b SCt 355, 49 Li. ed. 606; 
Raphael v. Trask, 194 U. S. 272, 24 
sct 147, 48 L. ed. 973; American 
Cclortype Co. Vv. Continental Color- 
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See infra § 259.. 


Gold-Min. Co., 175 U. S. 571, 20 SCt 
222, 44 L. ed. 276; McCain v. Des 
Moines, 174 U. S. 168, 19 SCt 644, 43 
L. ed. 936; Hooe v. Jamieson, 166 U. 
Se 395. 1 SCt 596, 41 + Ls ved 1049. 
And see supra § 210 text and note 47 
[d] (1). 

[a] Whether a suit by an as- 
signee (1) is subject to the statutory 
restriction in regard to the citizen- 
ship of his assignor (Brainerd v. 
Brice, 250 U. S. 229, 39 SCt 458, 63 
L. ed. 951; Glass v. Police Jury, 176 
U. S. 207, 20 SCt 346, 44 L. ed. 436; 
New Orleans v. Quinlan, 173 U. S. 
191, 19 SCt 329, 43 L. ed. 664), (2) 
and if so whether the requisite di- 
versity of citizenship between his 
assignor and defendant is shown 
(Springstead v. Crawfordsville State 
Bank, 231 U. S. 541, 34 SCt 195, 58 
L. ed. 354) are reviewable questions. 
And see supra § 210 text and note 
AT ORAT*.62i). 

[b] Whether a bill can be regard- 
ed as an ancillary or supplemental 
bill, jurisdiction of which is  sus- 
tained by diversity of citizenship of 
the parties to the original suit is 
a reviewable question. Raphael v. 
Trask, 194 U. S. 272, 24 SCt 647, 48 
L. ed. 973. See also supra § 13. 

[c] Whether a suit by a trustee 
in bankruptcy is maintainable in the 
federal court not sitting in bank- 
ruptcy when he is a citizen of the 
same state with defendant, but the 
bankrupt is a citizen of another 
state, is a reviewable question. Bush 
v. Elliott, 202 U. S. 477, 26 SCt 668, 
50 L. ed. 1114. 

[4d] Im an action by a guardian in 
his own name to recover damages 
for injuries sustained by his ward, 
whether jurisdiction can be sus- 
tained through the citizenship of ‘the 
guardian is a reviewable question. 
Mexican Cent. R. Co. v. Eckman, 187 
Wes 429023 SOt. 211, 47, edn 245. 

[e] If other and nonjurisdictional 
questions are involved and decided, 
the case may be taken to the cir- 
cuit court of appeals. Thomas v. 
Ohio State Univ., 195 U. S.- 207, 25 
Sct 24, 49 L. ed. 160; Great South- 
ern Fireproof Hotel Co. v. Jones, 177 
U. S. 449, 20 SCt 690, 44 L. ed. 842. 
See also supra § 215; infra § 328. 

Collusiveness of suit see infra 
§ 235 


Evidence on this issue examinable 
by supreme court see infra § 259. 
68. Gilbert v. David, 235 U. S. 
561, 35 SCt 164, 59 L. ed. 360. And 
see supra § 61. 
69. Patch v. Wabash R. Co., 207 
U. S. 177, 28 SCt 80, 52 L. ed. 204, 12 


etc., R. Co., 241 U. S. 295, 36 SCt 569, 
ae L. ed. 1010. And see supra §§ 45, 


71. Sutton v. English, 246 U. S. 
199, 38 SCt 254, 62 L. ed. 664; Sharpe 
v. Bonham, 224 U. S. 241, 32 SCt 420, 
56 L. ed. 747. And see supra § 68. 

72. Hamer v. New York. R. Co., 
Peete S.- 266, 37 SCt 511, 61 L. ed. 

73. C. H. Nichols Lumber Co. v. 
Franson, 203.U.S. 278, 2% SCt 102, 51 
L. ed. 181; Hennessy v. Richardson 
Prug. (Co; 189) "Si 25.028 SCo sez. 
§ 91 . ed. 697. And see’ supra 


74, Jud. Code § 37. And see supra 
§ 106 


75. See supra §§ 217, 218. 

76. Wheeler v. Denver, 229 U. S. 
342;; 1337 SCE V842" 57 Ln eds water 
Southern Realty Inv. Co. v. Walker, 
211 U.S. 6038, 29 SCt 211, 53 2. ‘ed. 
316; Miller v. East Side Canal, etc., 
Con 211 WU. Se 298, 29S Cte tide oer 
ed.- 189; Lehigh Min., ete, Co. v. 
Kelly, 160 U. S. .327, 16 SCt 307, 40 
L. ed. 444. 

[a] Collusive incorporation of 
plaintiff corporation was the ground 
of dismissal in the following cases 
where the judgment of dismissal was 
affirmed. Miller v. East Side Canal, 
etc, Co: 210 Jb, Sa 29329 SSCt aut, 
53 L. ed. 189; Lehigh Min., etc., Co. v. 
Kelly, 160 U. S. 327, 331, 16 SCt 307, 
40 L. ed. 444 (“The ingenious and 
novel mode devised to obtain an ad- 
judication of the present controversy 
by a court of the United States’). 

[b] A question of collusive join- 
der became immaterial where the su- 
preme court decided that the bill 
was properly dismissed because the 
amount in controversy was insuffi- 
cient. Pinel v. Pinel, 240 U. S. 594, 36 
Sct 416, 60 L. ed. 817. 

77. Chicago v. Mills, 204 U. S. 
321, 27 SCt 286, 51 L. ed. 504. 

78. [a] Evidence taken on the 
question is reéxaminable by the su- 
preme court. See infra § 259. 


79. Pleading federal question see 
supra § 92. 
80. Matters v. Ryan, 249 U. S. 


375, 39 SCt_315,.63 L: ed.. 654; Herr: 
mann v. Edwards, 238 U. S. 107, 35 
sct 839, 59 L. ed. 1224; American 
Surety Co. v. Schultz, 237 U. S. 159, 
35 SCt 525, 59 LL ed. 892; U.S. wv. 
New York Steam Fitting Co., 
S. 327,. 35. SCt 108, 59 Ta. 
Taylor v. Anderson, 234 U. 
Sct 724, 58 L. ed. 1218; Vicksburg 
Waterworks Co. v. Vicksburg, 185 U. 
S. 65, 22 SCt 585, 46 L. ed. 808; Black- 
burn vy. Portland Gold-Min. Co., 175 
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jurisdiction whether the claim ultimately is held 


good or bad.*? 
[§ 237] (jj) 


Whether Suit 


Whether the allegations of plaintiff’s pleading in 
a suit against a state official, although not against 
the state by name, make the suit one against the 
state in violation of the Eleventh Amendment to the 
federal constitution is a directly reviewable ques- 
tion of jurisdiction ** and includes the question 
whether the state has waived exemption from suit 


or consented to be sued.®? 


[§ 238] (kk) Constitutional Question.’ Whether 
plaintiff’s pleading *° presents a case arising under 
the federal constitution is a question of jurisdiction 
directly reviewable by the supreme court 8* whose 
appellate jurisdiction in such cases is exclusive.’? 
If the trial court decided the case upon the question 
of jurisdiction alone no other question is presented 
to the supreme court for review.8§ 
hand, if the trial court decided the case upon the 
merits, for instance, if it dismissed plaintiff’s bill 
for want of equity,®® the case may be taken to the 
supreme court on the ground of a constitutional 
questjon involved,®® whereupon all questions, inelud- 
ing the question of jurisdiction, are before the su- 
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of any certificate or its equivalent ®? of the ques- 


tion of jurisdiction,®? and, it has been held, even 


against State. 


[§ 239] (1) 


[§ 240] 
of Jurisdiction. 


On the other 


preme court for review,®* and without the necessity 


U. S. 571, 20 SCt 222, 44 L. ed. sie 


Schoenfeld v. Hendricks, 152 U. 
691, 14 SCt 754, 38 L. ed. 601; Ten- 
nhessee v. Bank of Commerce, 152 U. 
S. 454, 14 SCt 654, 38 L. ed. 511. 

[a] Under the mining laws.— 
Hopkins v. Walker, 244 U. S, 486, 
37 SCt 711, 61 L. ed. 1270. 

Cases under specified acts of con- 
gress see supra §§ 219-226. 

Cases involving constitutional 
questions see infra § 238, 

81. The Fair v. Kohler Die, etce., 
Co., 228 U. S. 22, 38 SCt 410, 57 L. 
SQe Eo. «1. 

82. Martin v. Lankford, 245 U. S. 
547, 38 SCt 205, 62 L. ed. 464; John- 
son v. Lankford, 245 U.S. 541, 38 SCt 
203, 62 L. ed. 460; Carolina Glass 
Co. v. South Carolina, 240 U. S. 305, 
36 SCt 293, 60 L. ed. 658; Farish v. 
State Banking Bd. 235 U. S. 498, 
35 SCt 185, 59 L. ed. 330; American 
Water Softener Co. v, Lankford, 235 
U. S. 496, 35 SCt 184, 59 L. ed. 329; 
Lankford v. Platte Iron Works Co., 
235 U. S. 461, 35 SCt 173, 59 L. ed. 
316; Scully v. Bird, 209 U. S. 481, 
28 SCt 597, 52 L. ed. 899; Prout v. 
Starr, 188 U. 8S. 537, 23 SCt 398, 47 
L. ed. 584. And see Fitts v. McGhee, 
172-U. S. 516,19 SCt- 269}. 43 LL. ed. 
535 (where the appeal was on a con- 
stitutional question involved). 

[a] A contrary intimation in Illi- 
nois, etc, R. Co. v. Adams, 180 U. 
S. 28, 37, 21 ‘SCt 251, 45 L. ed. 410 
that where the suit is not against 
the state by name, such question “be- 
longs to the merits rather than to 
the jurisdiction” seems to have been 
disapproved in Scully v. Bird, 209 U. 
S. 481, 28 SCt 597, 52 L. ed. 899. 

83. _ Farish v. State Banking Bd., 
3 U. S. 498, 35 SCt 185, 59 L. ed. 

84. Constitutional question 
merits involved see infra § 263. 

85. Pope: federal question see 

86. Cuyahoga River Power Co. v. 
Akron, 240 U. S. 462, 36 SCt 402, 60 
L. ed. 748; Manila Iny. Co. v. Tram- 
mell,, 239, Us Si 31, 86. SCt 12, 60 TL. 
ed. 129; Home Tel., etc., Co. v. Los 
Angeles, 227 U.S. 278, 38 SCt 312, 
57 L. ed. 510; Moyer v. Peabody, 212 
U. S. 78, 29 SCt 235, 58 IL. ed. 410; 
North American Cold Storage Co. v. 
Chicago, 211 U. S. 306, 29 SCt 101, 
53 L. ed. 199, 15 AnnCas 276; Mer- 
cantile Trust, etc., Co. v. Columbus, 
203 0.. (S.. 311, 2% SCbs83. cb ly toned. 
198; Devine v. Los Angeles, 202 U. 


on, 


S. 3138, 26 SCt 652, 50 L. ed. 1046; 
Minnesota v. Northern Securities Co., 
194 U. S. 48, 24 SCt 598, 48 L. ed. 
870; Newburyport Water Co. v. New- 
buryport, 193 U. S>-561,. 24 SCt 553, 
48 L. ed. 795; Barney v. New York, 
193 U. S. 480, 24,SCt 502, 48 L. ed. 
737; Underground R. Co. v. New 
York, 193 U. S. 416, 24 SCt 494, 48 L. 
ed. 733; Union, ete., Bank v. Mem- 
Dhis, 4139) UssSe VL; 328 SCt 604s) 47 Te 
ed/ 712; Vicksburg Waterworks Co. 
v. Vicksburg, 185 U. S. 65, 22 SCt 
585, 46 L. ed. 808; Storti v. Massa- 
chusetts, 183 U. S. 138, 22 SCt 72, 46 
L. ed. 120; Illinois Cent. R. Co. v. 
Adams, 180 U. S. 28,'21 SCt 251, 45 
L. ed. 410; McCain vy. Des Moines, 
174-U. S:. 168, 19 \SCt 644, 43° Ted. 
936; Carey v. Houston, etc., R. Co., 
pase S70, 1A SOt rs wisi kaa ed, 

[a] Second appeal on constitu- 
tional question.—If the trial court 
dismisses a bill for want of juris- 
diction under this head, and on di- 
rect appeal, the supreme court re- 
verses that decree, and the trial 
court then proceeds to a hearing and 
decision on the merits, its final de- 
cree may be reviewed by the su- 
preme court where it involves a con- 
stitutional question. Vicksburg v. 
Vicksburg Waterworks Co., 202 U. 8. 
453, .26 SCt 660, 50 L. ed. 1102, 6 
AnnCas 253. See also infra 263. 

87. See cases infra this note. 
also supra § 215. - 

[a] The circuit court of appeals 
will dismiss an appeal or a writ of 
error (1) where the sole question 
decided by the trial court was that 
of jurisdiction under this head 
(Shapley v. Cohoon, 263 Fed. 893; 
Chamberlin v, Q. & C. Co., 260 Fed. 
933; Great Northern R. Co. v,. Blaine 
County, 252 Fed. 548, 164 CCA 464), 
(2) and must dismiss it where the 
sole ground upon which the jurisdic- 
tion of the district court was in- 
voked was an alleged constitutional 
question (Raton Waterworks Co. v. 
Raton, 249 U. S. 552, 39 SCt 384, 63 
L. ed. 768; Carolina Glass Co. v. 
South Carolina, 240 U. S. 305, 26 
SCt 293, 60 L. ed. 658; Union, etc., 
Bank v. Memphis, 189 U. S. 11,7, 23 
SCt 604, 47 L. ed. 712). (3) See also 
infra § 329. 


See 


88. Columbus R. Light, etc., Co. v.° 


Columbus, 249 U. S. 399, 39 SCt 349, 
63 L. ed. 669, 6 ALR 1648. 

89. Columbus R. Light, etc’, Co. v. 
Columbus, 249 U. S. 399, 39 SCt 349, 


though the question of jurisdiction is certified by 
the trial judge as the sole ground of his decision.®* 


Question Arising under Treaties.® 


The question whether plaintiff’s pleading makes a 
case arising under a treaty is directly reviewable 
as a question of jurisdiction,®* provided it is proper- 
ly brought before the supreme court? and is not 
absolutely frivolous. 

(mm) 


Various Reviewable Questions 
In application of the ruling prin- 


ciples hereinbefore laid down,%® the following have 
been held to be directly reviewable questions of 
jurisdiction: Whether the court could take cognizance 
of an action against the United States;\ whether a 
suit of which the federal court would have no juris- 
diction if regarded as brought upon an independent 
cause of action could be treated as ancillary? to 
another suit of which the federal court had unques- 
tionable jurisdiction ;* whether, within the doctrine 
that jurisdiction ‘of an ancillary suit is given by 
jurisdiction of the main suit,* a bill can be regarded 
as ancillary or supplemental to a pending bill in 
equity,> or as ancillary to an action at law and 


63 L. ed. 669, 6 ALR 1648. 

90. See infra § 263. 

91. Columbus R. Light, etec., Co. v. 
Columbus, 249 U. S. 399, 39 SCt 349, 
63 L, ed. 669, 6 ALR 1648; Ramapo 
Water Co. v. New York, 236 U. S:-579, 
35 SCt 442, 59 L. ed. 731; Bien v. 
Robinson, 208 U: S. 423, 28 SCt 379, 
52 L. ed. 556; Defiance Water Co. _v. 
Defiance, 191 U. S. 184, 24 SCt 68, 48 
L. ed. 140; Bienville Water-Supply 
Co. v. Mobile, 175 U. S. 109, 20 Sct 
40, 44 lu. ed. 92; Vance v. W. A. Van- 
dercook Co., 170 U. S. 468, 18 SCt 
645, 42 L. ed. 1111; Chappell v. U. S., 
160 U. S. 499, 16 SCt 397, 40 L. ea. 
510; Walter v. Northeastern R. Co,, 
ate Ure Sc 820,013) SCt 34s, We 7keiieaan 
_ 92. Certificate or. equivalent see 
infra §§ 245-250. 

93. Mississippi R. Commn.. vy. 
Louisviile, ete., R. Co., 225 U. S. 272, 
aes 756, 56 L. ed. 1087; and infra 

“Tt could have determined any 
question of the jurisdiction of the 
Circuit Court appearing - upon the 
record, whether certified or not.” 
Robinson v. Caldwell, 165 U. g. 359, 
17 SCt.348, 362, 41 L. ed. 745, 

94. North American Cold Storage 
Co. v. Chicago, 211 U.S. 306, 29 SCt 
101, 58 L. ed. 199, 15 AnnCas 276; 
Giles v. Harris, 189 U. g. 475, 23 SCt 
639, 47 L. ed. 909 (by a divided 
court). 

95. Treaty. questions on merits 
see infra § 264. 

96. Storti v. Massachusetts, 183 
U.S. 188, 22 SCt 72, 46 L. ed. 120. 

97. Apapds v. U. S., 233 U. S. 587, 
34 SCt 704, 58 L. ed. 1104; Robinson 
v. Caldwell, 165 U. S. 359, 17 Sct 
343,-41 L. ed. 745. 

98. Storti v. Massachusetts, 183 
U.S. 138, 22 SCt 72, 46 L. ed, 120, 

99. See supra §§ 210-218. 

Twi Bighy VOU. “Seer se aes: 400, 
23 SCt 468, 47 L. ed. 519 (its au- 
thority in that behalf depending 
upon the construction of the Tucker. 
Act of 1887. And see supra § 218). 

2. See supra § 13. 

3. Hamer v. New York R. Co., 244 
U.S. 266, 37 SCt 511, 62 L. ed. 1125. 

4 See supra § 13. : 

5. Raphael v. Trask, 194 U. S. 272, 
24 SCt 647, 48 L. ed. 973 (it is not 
clear that the case is a precedent 
on this point, as another obviously 
jurisdictional question was involved 
in the direct appeal). 

[a] Contrary view.—It has been 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 240-241] 


the final judgment therein,® or an action at law may 
be maintained as ancillary to a prior suit in equity 
and the final decree therein;’ whether, despite the 
prohibitory declaration in a federal statute,’ cer- 
tain provisions in the charter of a federal railroad 
corporation were to be considered as sufficient alone 
to confer jurisdiction upon a federal court of a 
suit against it,? and whether the bill in such a suit 
showed that the case arose under federal laws apart 
from the federal acts of incorporation;!° whether 
an injunction granted to plaintiff was one within the 
federal statute 11 prohibiting the granting of an in- 
junction to stay proceedings in a state court,!? and 
specifically whether a suit to enjoin a state officer 
from carrying into effect the judgment of a state 
court was obnoxious to that statute;!® whether 4 
suit was in an essential feature a suit to annul a 
will and merely supplemental to proceedings for 
probate of the will and thus constituted a con- 
troversy not within the cognizance of federal 
courts;!4 whether the allegations of, plaintiff’s bill 
showed that the suit was one which undertook to 
take the entire settlement of a decedent’s estate 
from the hands of the state probate court;?® 
whether, after verdict and judgment for plaintiff, 
the court had power to allow plaintiff’s complaint 
to be amended by adding a proper averment of 
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-plaintiff’s citizenship: and to retain the judgment 
after such amendment;'® whether in a suit against 
nonresident aliens to establish title to personal 
property held by them as executors, a plea having 
traversed the averments of the bill that the prop- 
erty sought to be affected was within the district,!’ 
and plaintiff offering no proof to establish that es- 
sential jurisdictional fact, the court had power to 
dismiss the bill;?8 and whether a ruling or decision 
by the officers of a local land office of the United 
States, made in the usual course of proceedings for 
the acquisition of title to public lands, is subject 
to review or correction in the courts while the title 
to the lands remains in the United States, and the 
proceedings for acquiring that title are still in 
fieri.19 

[§ 241] (nn) Various Questions Not Directly 
Reviewable. Some of the leading cases determining 
the scope and meaning of the term ‘‘jurisdiction’’ 
in the statute 2° here under consideration are among 
those holding that no directly reviewable question 
was involved, for example, where the question was 
whether the suit should have been brought at law 
instead of in equity,2! or whether plaintiff in an 
equity suit has a plain, adequate, and complete rem- 
edy at law;?? whether the allegations of plaintiff’s 


held that such a question merely 
challenges the inherent chancery 
powers of the trial court over parties 
and subject matter and is not a 
question of jurisdiction within the 
meaning of that term as stated. See 
supra § 217. Alton Water Co. v. 
Brown, 166 Fed. 340, 92 CCA 598 
[certiorari den 212 U. S. 581, 29 SCt 
690, 53 L. ed. 659]. 

6. Stillman v. Combe, 197 U. S. 
436, 439, 25 SCt 480, 49 L. ed. 822 
(where, speaking of this alleged 
eround. of jurisdiction in the court 
below it was said: “If that ground 
fails it is apparent from the record 
and is not disputed that there is no 
other’). 

7. H.C. Cook Co. v. Beecher, 217 
U. S. 497, 30 SCt 601, 54 L. ed. 855. 

g Act Jan. 28, 1915 (38 St. at L. 
804 ce 22 § 5) (which provides that 
“No court of the United States shall 
have jurisdiction of any action or 
suit by or against any railroad com- 
“pany upon the ground that said rail- 
road company was incorporated un- 
der an act of Congress’). 

9, Bankers’ Trust Co. v. Texas, 
ete., R. Co., 241 U.S. 295, 36 SCt 569, 
60 GL. ed. 1010. 

10. Bankers’ Trust Co. v. Texas, 
ete., Co., 241 U. S. 295, 36 SCt 569, 60 
L. ed. 1010. 

Jud. Code § 265. 

New York Cotton 
Exch., ) 322) 27 SCt. 529, 51 
L. ed. 821. 


fa] Appeal to circuit court of ap- 
peals.— Where the trial court main- 
tains its jurisdiction and decides the 
case on its merits in favor of plain- 
tiff, defendant may appeal to the 
circuit court of appeals on the whole 
case, including the question of ju- 
risdiction. Mills v. Provident Life, 
ete., Co., 100 vegies 40 CCA 394. 
ee also supra § 5. 
= 13. Public Serv. Co. v. Corboy, 250 
TJ. S. 153, 39 SCt 440, 63 L. ed, 905 

14. Sutton v. English, 246 U. Ss. 
199, 38 SCt 254, 62 L. ed. 664, 

15. Waterman v. Canal-Louisiana 
Bank. ete., Co., 215 U. S. 33, 30 sct 
10, 54 L. ed. 80. 


6 Mexican Cent. R. Co. v. 
Duthie: 129 U. S. 76, 23° SCt 610, 47 
Ty. edt) 715 eT ae St. § 954. 

d see supra ‘ 

ANT. See eee § 228 note 26 [d]. 

ig. Chase v. Wetzlar, 225 U. S. 


79, 32 SCt 659, 57 Li, ed. LEO Wa 
19. Plested v. Abbey, U. Ss. 
42, 48, 33 SCt 508, 57 lL. ed. 724 (“The 


a pe 22255 


theory that the decree dismissing the 
bill is susceptible of being directly 
reviewed rests upon the assumption 
that the controversy, because of its 
nature and because of the official 
character of the defendants, was one 
of exclusive Federal cognizance, and 
therefore the refusal to exercise ju- 
risdiction necessarily involved a rul- 
ing concerning the authority of the 
court below as a Federal court.” And 
see supra § 218). 

20. See supra § 210. 

21. Blythe v. Hinckley, 173 U. S. 
501, 19 SCt 497, 43 L. ed. 783; Smith 
v. McKay, 161 U. S. 355, 16 SCt 4990, 
40 L. ed. 7381. 

22. Smith v. McKay, 161 U.S. 355, 
16 SCt 490, 40 L. ed. 731. 

[a] In the leading case, dismiss- 
ing an appeal from the federal cir- 
cuit court, it was said: “The appel- 
lants seek to have this court review 
the action of the Circuit Court in 
entertaining jurisdiction of a bill in 
equity in a case in which, as they al- 
lege, it appears that the complainant 
had a plain, adequate and complete 
remedy at law... 1 
the appellee is that only questions 
of Federal jurisdiction can’ be 
brought directly here; that if the 
Circuit Court has jurisdiction of the 
parties and of the matters in dis- 
pute, the fact that it is contended 
that it has no jurisdiction on its 
equity side raises no question of ju- 
risdiction within the meaning of the 
act under which this appeal is taken; 
and that whether a case has been 
made out by the plaintiff in equity 
or at law is not a question that puts 
in issue the jurisdiction of the court 
jn the sense in which that phrase is 
used in the Judiciary Act. The ques- 
tion thus raised has never been di- 
rectly decided by this court. It did 
present itself in the case of World’s 
Columbian Exposition v. U. S., 56 
Fed. 654, 6 CCA 58. That was a case 
in which the Circuit Court of the 
United States for the Northern Dis- 
trict of Illinois had granted, at the 
suit of the United States, an iInjunc- 
tion against the World’s Columbian 
Exposition, a corporation of the state 
of Illinois, restraining the defendant 
from opening the exposition grounds 
or buildings to the public on Sun- 
day. From this decree an appeal was 
taken to the Circuit Court of Appeals 
for the Seventh Circuit, and that 
court, speaking through Chief Jus- 
tice Fuller, presiding, stated and dis- 


. The position of, 


posed of the question as follows: 
‘The appellees have submitted a mo- 
tion to dismiss the appeal upon the 
grounds that the jurisdiction of the 
Circuit Court was in issue; that the 
case involved the construction or ap- 
plication of the Constitution of the 
United States; that the constitution- 
ality of laws of the United States 
was drawn in question therein; that 
therefore the appeal from a final de- 
cree would lie to the Supreme Court 
of the United States, and not to this 
court; and hence that this appeal, 
which is from an interlocutory order, 
cannot be maintained under the sev- 
enth section of the Judiciary Act 
of March 3, 1891. We do not un- 
derstand that the power of the Cir- 
cuit Court to hear and determine the 
cause was denied, but that the ap- 
pellants contended that the United 
States had not, by their bill, made 
a.case properly cognizable in a court 
of equity. The objection was the 
want of equity, and not the want of 
power. The jurisdiction of the Cir- 
cuit Court was, therefore, not in is- 
sue, within the intent and meaning 
of: the act.’ We regard this as a 
sound exposition of the law, and, ap- 
plied to the case now in hand, it 
demands a dismissal of the appeal, 
on the ground that the objection was 
not to the want of power in the Cir- 
cuit Court to entertain the suit, but 
to the want of equity in the com- 
plainant’s bill. The appellants’ con- 
tention in this respect would re- 
quire us to entertain an appeal from 
the Circuit Court in every case in 
equity, in which the defendant should 
choose to file a demurrer to the bill 
on the ground that there was a rem- 
edy at law. When the requisite 
citizenship of the parties appears, 
and the subject-matter is such that 
the Circuit Court is competent to 
deal with it, the jurisdiction of that 
court attaches, and whether the court 
should sustain the complainant’s 
prayer for equitable relief, or should 
dismiss the bill with leave to bring 
an action at law, either would be a 
valid exercise of jurisdiction. If any 
error were committed in the exercise 
of such jurisdiction, it could only be 
remedied by an appeal to the Cir- 
cuit Court of Appeals. The learned 
counsel for the appellants claims in 
his brief that the case of Mississippi 
Mills v. Cohn, #50 U. S. 202, 14 SCt 
75, 37 L. ed, 1052 [cited supra § 210 
text and note 47 [ec] (7)] sustains 
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bill are adequate to justify the 
whether a federal trial court has 


minister a trust estate after a suit with reference 


thereto has been begun in a state 


a state statute under which plaintiff’s action was 


his present contention. That was an 
appeal from the Circuit Court of the 
United States for the Western Dis- 
trict of Louisiana, under the pro- 
visions of the act of February 25, 
1889, c. 36, 25 Stat.-698. The court 
below dismissed the complainant’s 
bill in equity on the ground that 
no relief could be had in equity be- 
cause, under the practice prescribed 
by a state law, there was a remedy 
by an action at law. But this court 
held that the jurisdiction of Fed- 
eral courts, sitting as courts of 
equity, cannot be enlarged or dimin- 
ished by state legislation, and that 
hence the Circuit Court had com- 
mitted error by allowing a state law 
to overturn the well-settled practice 
in the Federal court. In the con- 
dition of the Federal statutes at that 
time there was no Circuit Court of 
Appeals, and the plaintiff's remedy, 
given him by the act of February 25, 
1889, was by appeal to this court. 
Should such a state of facts again 
arise the remedy would now be by 
appeal to the Circuit Court of Ap- 
peals. The appeal from the Circuit 
Court is accordingly dismissed.” 
Smith v. McKay, 161 U. S. 355, 356, 
16 SCt 490, 40 L. ed. 7381, 

23. De Rees v. Costaguta, 41 SCt 
69, 65 L. ed. —. 

24 Louisville Trust Co. v. Knott, 
191 U. S. 225, 231, 24 SCt 119, 48 L. 
ed. 159 [foll Central Dist. Tel., etc., 
Co. v. Farmers’, etc., Nat. Bank, 255 
Fed. 59, 166 CCA 387] (in this lead- 
ing case, dismissing an appeal from 
a decree denying an intervening peti- 
tion for an order directing the 
court’s receiver to surrender posses- 
sion to a receiver appointed by a 
State court, the supreme court said: 
“We are of opinion that the judg- 
ment of the Circuit Court dismissing 
the intervening petition of the Louis- 
ville Trust Company is not subject 
to review here upon direct appéal or 
writ of error to that court. ... The 
question presented by the certificate 
of the Circuit Court is not one of 
jurisdiction, within the meaning of 
the fifth section of the act of 1891, 
and the jurisdiction of that court 
was not ‘in issue. There was di- 
versity in the citizenship of the 
parties to this suit, instituted by 
Stuart R. Knott as a citizen of Mis- 
souri, and no question was raised, 
or could have been raised, as to the 
authority of the circuit court, as a 
Federal court, to take cognizance of 
it. The issue made by the inter- 
vening petition of the Louisville 
Trust Company did not involve the 
jurisdiction of that court, as a Fed- 
eral tribunal, to appoint a receiver 
of the assets and property of the 
Evening Post Company. What the 
Circuit Court did in that respect was 
questioned by the Trust Company, 
on behalf of the state court, solely 
upon the ground that the taking by 
the Federal court of possession of 
the property and assets of the Post 
Company—after the state court, by 
the institution of the Haldeman suit, 
had acquired authority to appoint a 
receiver of such property and assets 
for administration—-was in violation 
of the rule recognized in courts of 
equity, whether of Federal or state 
origin, that ‘where the jurisdiction 
of a court, and the right of a plain- 
tiff to prosecute his suit in it, have 
once attached, that right cannot be 
arrested or taken away by proceed- 
ings in another court;’ that, as the 
object of the suit in the state court 
could not be accomplished without 
possession of the property and as- 
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relief sought ;?% 
authority to ad- 


court ;?* whether 


sets of the Post Company, the seiz- 
ure of such property and assets un- 
der the order of the Federal court, 
whereby the state court was pre- 
vented from giving any effectual re- 
lief to the parties before it, was in- 
consistent with the relations which, 
upon principles of comity and right, 
always exist between courts having 
concurrent jurisdiction over the same 
subject-matter. Peck v. Jenness, 7 
Hew: “MCUs US:)* (G6l2 ala eeieds «841% 
Taylor vy. Carryl, 20 How. (U. S.) 
583, 15 L. ed. 1028. In all this ther 
was nothing involving the jurisdic- 
tion of the Cireuit Court as a Fed- 
eral tribunal, whose jurisdiction is 
regulated by acts of Congress. The 
question of jurisdiction which the 
statute permits to be certified to this 
court directly must be one involving 
the jurisdiction of the circuit court 
as a Federal court, and not simply 
its general authority as a judicial 
tribunal to proceed in harmony with 
established rules of practice gov- 
erning courts of concurrent jurisdic- 
tion as between each other. We 
think this question was substantially 
so determined in Smith v. McKay, 
161 U. S. 355, 357, 16 SCt 490, 40 L. 
ed. fol)... In prineiple, the. jude= 
ment in Smith v. McKay, supra, em- 
braces the present case. The issue 
presented by the intervening peti- 
tion did not raise any question under 
the Constitution or statutes of the 


United States, and depended only 
upon principles of general law ap- 
plicable to all courts having con- 
current jurisdiction over the same 
subject-matter. We repeat that the 
jurisdiction of the Circuit Court was 
not and is not questioned for want 
of power in that court, as a Federal 
tribunal, to take possession of the 
assets and property of the Post Com- 
pany; only its authority, upon prin- 
ciples of equity and comity, to do 
that of which complaint was made 
by the Louisville Trust Company. 
We do not think that Congress in- 
_tended that any such question should 
be the basis of a direct appeal to 
this court from a Circuit Court... . 
It is proper to observe that this 
court in Shields v. Coleman, 157 U. 
S. 168, 15 SCt 570, 39 L. ed. 660, as- 
sumed jurisdiction upon direct ap- 
peal from a Circuit Court in a case 
involving the question whether that 
court had authority to appoint a re- 
ceiver of property which was at the 
time in the possession of a receiver 
appointed by a state court. As the 
federal court had, in that case, taken 


property out of the physical posses- 
sion of a receiver of the state court, 
this court expressed its views upon 
the question whether the possession 
of the state court should have been 
disturbed by the Federal court, and 
it rendered judgment accordingly. 
But the precise question here pre- 
sented as to the jurisdiction of this 
court under the act of 1891, on di- 
rect appeal from the Circuit Court, 
was not there raised or considered. 
In U. S. v. More, 3 Cranch* (U. S.) 
159, 2 L. ed. 397, it was held that this 
court was without jurisdiction, under 
the law as it then was, to review the 
final judgment of the Circuit Court 


of the District of Columbia in a 
criminal case. It was suggested 
at the bar, in that ease, that this 


court had, in a previous case, exer- 
cised appellate jurisdiction in a 
criminal case. Chief Justice Mar- 
shall met that suggestion by saying: 
No question was made in that case 
as_to the jurisdiction, It passed 
sub silentio, and the court does not 


For later cases, developments and changes in the law see cumulative Annotations, 
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brought was of such a penal character that the 
federal court should not enforce it;?° and whether 
the court in an equity suit having appointed a re- 
ceiver had power to enter a summary order requir- 
ing a person not a party to the suit to pay over 


consider itself as bound by ‘that 
zase.” To the same effect, substan- 
tially, are U. S. v. Sanges, 144 U, S. 
310, 319, 36 L. ed. 445, 449, 12 Sct 
609, and Cross v. Burke, 146 U. S. 
82, 36 L. ed. 896, 13 SCt 22. In the 
circumstances of the present case, 
and to avoid misapprehension in the 
future, we deem it our duty dis- 
tinectly to declare the true meaning 
of the word jurisdiction as used in 
the fifth section of the Judiciary Act 
of 1891’), 

25. Fore River Shipbuilding Co. 
Vv. Hage! 219 WS vrToX 176s eet 
185, 55 L. ed. 163 (this was a writ 
of error to the circuit court of the 
United States for the district of 
Massachusetts to review a judgment 
in favor of plaintiff in a~suit to re- 
cover damages under the state Em- 
ployers’ Liability Act. Dismissing 
it for want of jurisdiction, the opin- 
ion of the court is as follows: “This 
case is here upon a question involv- 
ing the jurisdiction of the Circuit 
Court of the United States for the 
district of Massachusetts to enter- 
tain the action. It was begun in the 
Circuit Court by Selma T. Hagg, a 
citizen of Sweden, against the Fore 
River Shipbuilding Company, a cor- 
poration of the Commonwealth of 
Massachusetts. The object of the 
suit was to recover damages under 
the Employers’ Liability Act of 
Massachusetts (Revised Laws, chap. 
106, § 73), and was for the death, 
without conscious suffering, of her 
husband, Charles A. Hagg, an em- 
ployé of the defendant company, re- 
suiting from an injury received in 
the defendant’s forge shop in Quincy, 
Massachusetts. The action. resulted 
in a verdict and judgment for the 
plaintiff below. The defendant be- 
low moved the court to dismiss the 
action on the ground that it was 
without jurisdiction, for the reason 
that the Massachusetts statute was 
of a penal character, and therefore 
an action upon it could be main- 
tained only in the courts of Massa- 
chusetts. The case comes here upon 
certificate of the judge of the Circuit 
Court, and the question stated is 
‘whether or not the statute under 
which the plaintiff's action was 
brought was of such a penal char- 
acter that the Circuit Court did not 
have jurisdiction of said action.’ In 
behalf of the defendant company, 
now plaintiff in error, it is contended 
that a penal action of this character 
can be brought only in the courts 
of Massachusetts, and it is insisted 
that such Ais the rule applicable to 
cases of this character as between 
Separate and distinct sovereignties. 
It is argued that the act under which 
the suit was brought is a penal stat- 
ute, and it is insisted that the wrong 
done is primarily an offense against 
the public, and the relief sought not 
of the class of actions remedial in 
their nature, wherein recovery 
given in the form of compensation 
to the widow or children of the de- 
ceased, which actions have been sus- 
tained in the courts of States other 
than those enacting the statute. The 
question presented, therefore is, 
whether owing to the character of 
the Massachusetts act, the courts of 
another sovereignty will enforce its 
provisions, or whether the sole rem- 
edy is under the laws of the Com- 
monwealth enacting the statute. 
This court takes notice of its own 
jurisdiction, and whether the ques- 
tion is raised by the counsel or not, 
inquires of its own motion whether 
there is jurisdiction to entertain any 


same title, page and note number. _ 
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to the receiver certain moneys collected in violation 
Objection that plaintiff 


of the court’s injunction.2¢ 
in a stockholder’s suit against a 


failed to comply, in his pleading, with a federal 
equity rule,?” does not raise a question of jurisdie- 
tion,"* nor does the dismissal of a suit in equity 
for want of an indispensable party,?® nor a decision 
that the court would not entertain a bill to set 
aside the judgment of a state court alleged to be 
void upon its face.2° *An objection that the lands 
which are the subject matter of an action of eject- 
ment are not within the territorial jurisdiction of 
the court is an objection common to all judicial 
tribunals and therefore #1 not an objection to the 


given case before it. Mansfield, etc., 
R. Co. v. Swan, 111 U. S. 379, 382, 4 
Sct 510, 28 L. ed. 462.. In that 
ease Mr. Justice Matthews, who 
spoke for the court, said: ‘On every 
writ of error or appeal, the first and 
fundamental question is that of ju- 
risdiction, first, of this court, and 
then of the court from which the rec- 
ord comes. This question the court 
is bound to ask and answer for itself, 
even when not otherwise suggested, 
and without respect to the relation 
of the parties to it.’ We shall then 
inquire, Has this court jurisdiction 
to entertain this attempt at a direct 
review of the Circuit Court’s judg- 
ment certified here upon the question 
of jurisdiction? By the Court of Ap- 
peals Act of March. 8, 1891 (ec 517, 
96 Stat. 826), a writ of error may 
be taken directly from a Circuit 
Court to this court in certain cases, 
among which is ‘any case in which 
the jurisdiction of the court is in 
issue; and it is further provided: 
‘In such cases the question of juris- 
diction alone shall be certified to the 
Supreme Court from the court below 
for decision.’ The question then is, 
Does this case involve a question of 
jurisdiction reviewable in the man- 
ner sought in this case by writ of 
error to the Circuit Court? The 
court has had frequent occasion to 
determine what is meant in the stat- 
ute providing for review of cases in 
which the jurisdiction of the court 1s 
in issue, and it has been held that 
the statute means to give a review, 
not of the jurisdiction of the court 
upon general grounds of law or pro- 
cedure, but of the jurisdiction of 
the court as a Federal court. A lead- 
ing case on this subject, and one fre- 
quently cited with approval since 
its decision, is Louisville Trust Co. v. 
Knott, 191 U. S. 225, 24 SCt 119, 48 
L. ed. 159. In that case a state 
court had taken jurisdiction of an 
action in equity in which a receiver 
was asked for, and none had been 
appointed at the time when another 
suit was begun in the Circuit Court 
of the United States and a receiver 
appointed therein. Thereafter the 
state court which had first taken ju- 
risdiction appointed a receiver, and 
upon its direction_that receiver in- 
tervened in the Federal court and 
asked to have the property turned 
over to him. ‘The Circuit Court of 
the United States maintained its own 
jurisdiction, and refused to give the 
property to the state receiver. The 
case came ‘ 1 1 

cate of a question. involving the 
jurisdiction of the Circuit Court of 
the United States. This court dis- 
missed the writ of error for want of 
jurisdiction, holding that the ques- 
tion presented was one of the equity 
jurisdiction in another court, and did 
not present a distinctive question as 
to the jurisdiction of the Federal 
court as such. The former cases 
were reviewed, and Mr. Justice Har- 
jan, who spoke for the court, said: 
‘The question of jurisdiction which 
the statute permits to be certified to 
this court directly must be one in- 
volving the jurisdiction ot the. Cir- 
cuit Court aS a Federal court, and 


to this court upon certifi-- 
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not simply its general authority as 
a judicial tribunal to proceed in har- 
mony with established rules of prac- 
tice governing courts of concurrent 
jurisdiction as between each other.’ 
See also, in this connection, Bache v. 
Hunt, 193¢U..S. 523, 24 SCt547,, 48 
L. ed. 774, in which the same prin- 
ciple is announced. Applying the 
rule thus settled to the case under 
consideration, there was jurisdiction 
in the Circuit Court of the United 
States for the District of Massachu- 
setts under the judiciary act, as the 
plaintiff was a citizen of Sweden and 
the defendant shipbuilding company 
a corporation of Massachusetts. 
Thus having jurisdiction, it was at 
liberty to decide all questions prop- 
erly before it, including the one 
whether, under the applicable prin- 
ciples of law, a court of another sov- 
ereignty would enforce a cause of 
action based upon the Massachusetts 
statute. But the determination of 
that question did not involve the ju- 
risdiction of the Circuit Court as a 
Federal court. It was a question 
to be decided upon the application of 
the same principles as would apply 
had the action been brought in a 
court of another State or nation. 
Whether other sovereignties would 
enforce penal actions of the charac- 
ter alleged to arise under the Massa- 
chusetts statute was not a question 
peculiar to the Federal jurisdiction 
of the court. It was general in its 
nature, and to be determined upon 
principles controlling in other courts 
as well as those of Federal creation. 
Without enlarging the discussion, 
and applying principles thoroughly 
settled in this court, we are of opin- 
ion that a direct writ of error will 
not lie from the determination of the 
Circuit Court of the United States 
to exercise its jurisdiction in the 
present case. The writ of error is 
therefore dismissed for want of ju- 
risdiction’’). 

26. Bien v. Robinson, 208 U. S. 
423, 28 SCt 379, 52 L. ed. 556. 

27. Equity Rules, rule 27, 
merly rule 94. 

28. Venner v. Great Northern R. 
Co., 209 U. S. 24, 28 SCt 328, 52 L. 
ed. 666; Illinois Cent. R. Co..v. 
Adams, 180 U. S. 28, 34, 21 SCt 2538, 
45 L. ed. 410 (“It may undoubtedly 
be shown in defence that plaintiff 
has no right under the allegations of 
his bill or the facts of the case to 
bring suit, but that is no defect of 
jurisdiction, but of title. It is as 
much so as if it were sought to dis- 
miss an action of ejectment for the 
want of jurisdiction, by showing that 
the plaintiff had no title to the land 
in controversy. At common law 
neither an infant, an insane person, 
married woman, alien enemy, nor per- 
son having no legal interest in the 
cause of action, can maintain a suit 
in his or her own name; but it never 
would be contended that the court 
would not have jurisdiction to inquire 
whether such disability in fact ex- 
isted, nor that the case could be dis- 
missed on motion for want of juris- 
diction. The right to bring a suit is 
entirely distinguishable from the 
right to prosecute the particular bill. 


for- 
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jurisdiction of, the district court as a federal court.?? 
It is doubtful whether a question of the authority 
of the court to vacate and set aside its previous 
decree does not involve a power to exercise a juris- 
diction already vested, rather than a reviewable 
question of, jurisdiction itself.33 


Jurisdiction of the Court. The 


‘*jJurisdiction of the court’’ mentioned in the stat- 
ute ** must be the jurisdiction of the court over 
the particular case in which the judgment or decree 
sought to be reviewed was rendered,?> and not its 
jurisdiction over another suit previously determined 
in the same court.?® 

(f) Judgment or Decree on Mandate 


One goes to the maintenance of any 
action; the other to the maintenance 
of the particular action. . The 
question in each case is whether the 
plaintiff has brought himself within 
the language of the jurisdictional 
act, whatever be the form of his 
action, or whether it be at law or in 
equity. The objection that plaintiff 
has failed to comply with the ninety- 
fourth rule may be raised by de- 
murrer, but the admitted power to 
decide this question is also an ad- 
mission that the court has jurisdic- 
tion of the case’). And see supra 
§ 63 text and notes 81-85. 

[a] “Dismissal of the bill would 
not be a denial but an assertion and 
exercise of jurisdiction.’”” Venner v. 
Great Northern R. Co., 209 U. S. 24, 
28 SCt 328, 52 L. ed. 666. 

29. Bogart v. Southern Pac. Co., 
228 UES, 137.4 33) SCUvagoys. Dita due eds 
768. And see supra § 217. 

30. Blythe v. Hinckley, 173 U. S. 
501, 507, 19 SCt 497, 43 L. ed. 783 
(“As the decree rested on no denial 
of its jurisdiction as such [that is, 
as a federal court], but was rendered 
in the exercise of that jurisdiction, 
it is obvious that this appeal cannot 
be maintained’). 

81. See supra § 217. 

32. Davis v. Anderson-Tully Co., 
252 Fed. 681, 164 CCA 521. 

33. Van Wagenen y. Sewall, 160 
U. S. 369, 16 SCt 370; 40 L. ed. 460. 

34. See supra § 210. 

35. Carey v. Houston, etc., R. Co., 
150. UW. S.°170,"14=SCt" 68, 37 -l ed: 
1041; and cases infra note 36. 


36. Carey v. Houston, etc., R. Co., 
Hae Sv 170; 14-SCt 63, 377 Leveak 
[a] TMlustrations.—(1) A  judg- 


ment refusing to set aside a former 
default judgment claimed to be void 
on account of defective service on a 
corporation draws in question the ju-. 
risdiction of the court rendering the 
former judgment and is not directly 
reviewable. Stevirmac Oil, etce., Co. 
v. Dittman, 245 U. S. 210, 38 SCt 
116, 62 L. ed. 248. (2) No question 
of jurisdiction of the court over a 
foreclosure suit or the rendition of 
the decree passed therein was avail- 
able to sustain an appeal from a 
decree dismissing a bill to impeach 
the decree in the foreclosure suit for 
fraud and collusion. Carey v. Hous- 
ton; éte.,; Ri ‘Cots e150 UY sSrei 70 gate 
SCt 63, 37 L. ed. 1041. (3) While a 
petition in habeas corpus undertook 
to attack the jurisdiction of the court 
to make the order of commitment for 
contempt under which the petitioner 
was in custody, and conceding that 
the jurisdiction to discharge the pe- 
titioner would depend upon the want 
of jurisdiction to commit in the orig- 
inal case, still that would not pre- 
sent a question reviewable by direct 
appeal in the habeas corpus suit. In 
re Lennon, 150 U. S. 398, 14 SCt 123, 
37 L. ed. 1120. (4) Dismissal on the 
merits of a petition in intervention 
in a pending suit could not be the 
basis of a direct appeal, although the 
petition set up want of jurisdiction 


to proceed in the principal case. 
Keatley v. Furey, 226 U. S. 399, 33 
Sct 121, 57 L.’ ed. 273. 
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of Circuit Court of Appeals. 


the decision of the cireuit court 


absolutely void for want of jurisdiction.*? 
is true, although the original decree of the district 
court on the question of jurisdiction was in favor 
of defendant, the appellant, who had no occasion 
to seek a review of that question until the decree 
of reversal by the cireuit court of appeals,*: and 
although the mandate of the eircuit 


Jud. Code §§ 2388-240, 241. 
Brown v. Alton Water Co., 222 
Wyis..625, 82 SCt 156,.56 Li. ed, 221. 

39. Metropolitan Water Co. vv. 
Kaw Valley Drain. Dist., 223 U. S. 
519, 32 SCt 246, 56 L. ed. 5383; Brown 
v. Alton Water Co., 222 U. S. 325, 32 
SCt 156, 56 L,ied. 221; U.S) v. lar- 
itty 208) W.229.. daad, a8 Ot. 417,. 62 
L. ed. 517; Aspen Min., ete., Co. v. 
Billings; 150 U, S. 31, 14. SCt 4, 37 
L. ed. 986; and cases supra § 209. 

[a] Reason for rule.—‘‘That court 
[the circuit court of appeals] took 
jurisdiction, passed upon the case, 
and determined by its judgment that 
the appeal had been properly taken. 
If error was committed in so doing, 
it is not for the Circuit Court to pass 
upon that question. The Circuit 
Court could not do otherwise than 
earry out the mandate from the 
Court of Appeals, and could not re- 
fuse to do so on the ground of want 
of jurisdiction in itself or in the 
appellate court,’ Aspen Min., etc., 
Co. v. Billings, 150 U. S., 31, 37, 14 
SCt 4, 37 L. ed. 986. 

40. U.S. v. Larkin, 208 U. S. 333, 
28 SCt 417, 52 L. ed. 517. 

41. Brown v. Alton Water Co., 222 
U. S. 325, 32 SCt 156, 56 L. ed. 221 
(the court pointing out that the ap- 
pellant was not otherwise without 
remedy to obtain a review by the 
Supreme court of the question of ju- 
risdiction, since it might have been 
certified by the circuit court of ap- 

peals or application could have been 

made for a writ of certiorari to re- 
view the decision of the circuit court 
of appeals). 
42. Metropolitan Water Co. vy. 
, Kaw Valley Drain. Dist., 223 UssaSs 
519, 32 SCt 246, 56 L. ed. 533. 


43. Sufficiency of service of proc-' 


ess see supra §§ 229-231. 
; penne or proper district see supra 

44. Objection for insufficiency of 
service of process see Process [32 
Cye 527]. 

Objection to venue or district of 
suit see supra § 107. 

45. See supra § 210. 

[a] In most of the reported cases 
the jurisdiction of the court, either 
as _a federal court or as a judicial 
tribunal, is manifestly in issue by 
plea, demurrer, or motion. 

46. Maynard v. Hecht, 151 U. S. 
324, 14 SCt 353, 38 L. ed. 179; Carey 
Ven utouston, ete; “RR: )Co., 1505 U..8. 
170, 14 SCt 68, 37 L. ed. 1041; Car- 
tier v. U. S., 148 Fed. 804, 78 CCA 
494; American Sugar Refining Co. vy. 
Johnson, 60 Fed. 503, 9 CCA 110. 

[a] Thus, among the first cases 
that came to a hearing in the su- 
preme court under the Circuit Court 
of Appeals Act of 1891, where an 
appeal and a writ of error were dis- 
missed, are the following iterations: 
(1) “The question involving the ju- 


Since, the statute 7 
gives no power to the supreme court to review the 
judgment or decree of a circuit court of appeals 
because alone of the presence of a jurisdictional 
question susceptible of being reviewed directly from 
a district court, the supreme court cannot do so by 
indirection,*?§ and cannot review the judgment or de- 
eree of a district court entered in compliance with 
the mandate of the circuit court of appeals to 
which the case had been previously taken,®® unless 
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[§ 243]  (g) 


way.*4 
of appeals was 
This 


court of appeals”! direct appellate 


risdiction of the Circuit Court must 
have been in issue and decided... . 
The act ..:.. gave to a party to a 
suit in the Circuit Court where the 
question of the jurisdiction of the 
court .. . was raised and put in 
issue upon the record at the proper 
time and in the proper way, the 
right to a review by this court.” 
Maynard v. Hecht, 151 U. S. 324, 325, 
14 SCt 353, 38 Ue ed: 179. (2) an 
order to bring this appeal within 
the first of these classes, the juris- 
diction of the Circuit Court must 
have been in issue in this case.... 
This record contains no such certifi- 
cate, nor was it applied for, nor 
does it appear that the jurisdiction 
of the Circuit Court was in issue. 
. .. It is contended that the ques- 
tion of jurisdiction was in issue be- 
cause the bill attacked the jurisdic- 
tion of the Circuit Court over the 
foreclosure suit... . It is the juris- 
diction of the court below over the 
particular case in which the appeal 
from the decree therein is prosecuted, 
that, being in issue and decided 
against the party raising it and duly 
certified, justifies .such appeal di- 
rectly to this court.” Carey v. Hous- 
LON, OC ry, 1 CO., LOO MUR aS a0 dios 
14 SCt 63, 37 L. ed. 1041. 

47. U.S. v. Congress Constr. Co., 
Ueda Ss LOO ae SOL 44.56) sla eue 
163; Courtney v. Pradt, 196 U, S. 
89, 25 SCt 208, 49 L. ed. 398; Louis- 
ville: Trust Co2pver Ecnott! 4191s: 
225, 24 SCt 119, 48 L. ed. 159. 

48. See case infra this note. 

[a] “It is a cardinal rule of 
statutory construction that signifi- 
cance and effect shall, if possible, be 
accorded to every word.” Washing- 
ton Market Co. v. Hoffman, 101 U. S. 
112, 115, 25 L. ed. 782 (‘We are not 
at liberty to construe any statute so 
as to deny effect to any part of its 
language’’), 

49. See cases infra this note. 

[a] Dismissal on court’s own mo- 
tion.—(1) Where the court’s final 
decree expressly declared that it dis- 
missed the suit for want of jurisdic- 
tion of its own motion, as authorized 
by the act of March 3, 1875, c 137 § 5, 
now Jud. Code § 37, a direct appeal 
from the decree was’ entertained by 
the supreme court, although the rec- 
ord showed that no objection to the 
jurisdiction had been made in the 
trial court. Huntington y. Laidley, 
176 U. S. 668, 678, 20 SCt 526, 44 LL. 
ed. 680 (“The defendant, as the case 
stood, was not entitled to present any 
objection to the jurisdiction of the 
court over the principal cause: and 
the plaintiff was entitled to be heard 
upon any such objection taken by the 
court of its own motion’). (2) 
Where there was no diversity of 
citizenship and the court dismissed 
the suit on its own motion because, 
on the face of the papers, no fed- 


eo 


was made on a review of. an interlocutory order, 
where it had power to make and enter such a man- 
date on that appeal.*? 


Jurisdiction ‘‘In Issue.’’ While 


objection that process has not been sufficiently 
served or that the suit is not maintainable in the 
particular federal district raises a reviewable ques- 
tion of jurisdiction,*® such objection is waived un- 
less taken at the proper time and in the proper 
In regard to other and nonwaivable objec- 
tions to the jurisdiction the statutory requirement 
that jurisdiction shall be ‘‘in issue,’’ 45 although 
mentioned conspicuously in early cases 46 and fre- 
quently en passant in later cases 47 and on elemen- 
tary principles entitled to be considered,** imports 
no more than that the question shall be actually 
noticed and decided by the court,*® and that the 


jurisdiction given by the statute 


eral question was involved, and 
stated that “the defendants have not 
raised ‘the question of jurisdiction” 
and that “responsibility for the ac- 
tion herein ordered rests entirely 
upon my shoulders,” the judgment of 
dismissal was reviewed by the su- 
preme court on direct writ of error. 
H. C. Cook Co. v. Beecher, 217 U. S. 
497, 30 SCt 601, 54 L. ed. 855 [aff 
172 Fed. 166]. (3) Jurisdiction was 
entertained on direct appeal where 
the trial judge recited in his certifi- 
cate that the decree of dismissal 
“was made and entered by the court 
on its own motion and without no- 
tice to any of the parties to this suit 
or their attorneys, except that the 
question of jurisdiction was argued 
on the motion for a preliminary in- 
junction, it appearing to the court 
from, the face’ of =the,’ ‘bill4elete: 
Scully v. Bird, 209 U. S. 481, 483, 28 
SCt 597, 52 L. ed. 899. (4) Where 
plaintiff, apparently at the suggestion 
of the court, moved for a decree in 
its favor upon the pleadings and 


affidavits on file, and upon argument 


devoted to the question of jurisdic- 
tion alone, not theretofore raised on 
the record, the court held that it 
had no jurisdiction and entered a 
decree to that effect, this decree was 
directly reviewed by the supreme 
court. Excelsior Wooden-Pipe Co. v. 
Pacific Bridge Co., 185 U. S. 282, 22 
SCt 681, 46 L. ed. -910 (this case 
cites Illinois, ete., R. Co. v. Adams, 
180- U.S. 28, 2ivSCt e251 tea beam adn 
410 and in effect disagrees with the 
opinion therein expressed that the 
question whether a suit was against 
a state, the latter not being named 
as a party, and in violation of the 
Eleventh Amendment to the consti- 
tution, was not a reviewable, ques- 
tion of jurisdiction, where it was de- 
termined on a motion to dismiss in- 
stead of being raised by demurrer 
or by other pleadings in the regu- 
lar progress of the cause). (5) The 
court has the right to dismiss the 
suit for want of jurisdiction whether 
the parties raise the question or not. 
Gilbert v. David, 285 U.S. 561, 35 


SCt 164, 59 L. ed. 360. See also 
supra § 106. (6) Where “the trial 
court upon its own initiative dis- 


missed the action for want of juris- 
diction,” the judgment was reviewed 
and reversed on the ground that a 
federal question was presented. 
Louisville, etc, R. Co. v. Rice, 247’ 
U8. 201.7 202)" 38 SCL '499 969) mavens 
1071. (7) If the court treated the 
question of jurisdiction as raised 
and-passed upon it, that is enough. 


Steigleder v. McQuesten, 198 U. S. 


141, 25 SCt 616, 49 L. ed. 986. (8) 
Appellate jurisdiction was taken 
where the court “of its own mo- 
tion,” pending a motion for a pre- 
liminary injunction, dismissed a bill 
for want of jurisdiction, and certified 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cannot be based solely upon the familiar doctrine 
that the judgment or decree of a federal trial court 
must be reversed where its jurisdiction does not 
affirmatively appear on the record, whether the ques- 
tion of jurisdiction was or was not raised in the 
} The rule that, if the trial court treats 
a question of jurisdiction as raised and passes there- 
on, it is enough to sustain appellate jurisdiction on 
this score *' has a striking analogy in the case of 
review on a writ of error to a state court.5? 

[§ 244] (h) Decision of Jurisdictional Question 


trial eourt.5° 


that question. Barney v. New York, 
193 U. Si 430, 433, 24° Sct 502; 48 
Beas '(3 bs 

_(bj] Formal and exact issue ad- 
visable.—Where a case removed from 
a state court was dismissed for want 
of jurisdiction over it as a_ suit 
against a foreign executor 
courts of the state, the federal su- 
preme court dismissing an appeal, no 
question of jurisdiction having been 
certified, said: “It is true that in the 
case a motion to remand was made, 
but there was nothing to indicate 
that it rested on the contention that 
there was lack of jurisdiction in the 
Federal courts as contradistinguished 
from the state courts. It did not in 
terms put in issue the power of the 
Creme» Court, \as_.a- court of. the 
United States to hear and determine 
the case, and we cannot be called 
on to say that there may not have 
been other grounds for the motion, 
or to attempt to eliminate further 
every other ground for the purpose 
of bringing the case within the first 
clause of’ the statute quoted supra 
§ 210. Courtney v. Pradt, 196 U. S. 
89, 92, 25 SCt 208, 49 L. ed. 398. 

Wecessity of a decision of the ju- 
risdictional question by district court 
see infra § 244. 

50. Mansfield, etc., R. Co. v. Swan, 
TAP Ws, 8S52379;-382, 4. SCt 510,287. 
ed. 462 (“On every writ of error 
or appeal, the first and fundamental 
question is that of jurisdiction, first, 
of this court, and then of the court 
from which the record comes. This 
question the court is bound to ask 
and answer for itself, even when not 
otherwise suggested, and without re- 
spect to the relation of the parties 
tovit?y: 
fa] “The leading authority on the 
subject is Mansfield, etc., R. Co. v. 
Swan, 111 U. S. 379, 4 SCt 510, 28 
L. ed. 462, where the cases are fully 
reviewed.’ Chicago, etc., R. Co. v. 
Willard, 220 U. S. 418, 419, 31 SCt 
460, 56 L. ed, 521. 

[b] In no reported case, under the 
provisions of the statutes now in 
force, has a direct appeal or writ 
of error on the question of jurisdic- 
tion been entertained where the rec- 
ord did not show that the question 
of jurisdiction was decided by the 
trial court; and in thé cases where 
reference has been made to the re- 
quirement that the question of juris- 
diction shall be ‘in issue,” it has al- 
ways been in connection with the 
conclusion that the question of ju- 
risdiction was or was not decided. 
See, for example, Farrugia v. Phila- 
delphia, etc., R. Co., 233 U. S. 352, 
353, 34 SCt 591, 58 L. ed. 996 (this 
was an action on the federal Em- 
ployers’ Liability Act which went to 
trial on a plea of not guilty and 
resulted in a judgment of compul- 
sory nonsuit for absence of evidence 
that plaintiff was engaged in inter- 
state commerce. Dismissing a writ 
of error with a certified question of 
jurisdiction, the court said that no 
issue challenging the power of the 
court as a federal court “is here dis- 
closed,” and continued: “Nor did the 
court hold that it was without ju- 
risdiction in that sense. On the con- 
‘trary, it proceeded to a hearing and 
decided that the plaintiff could not 
recover under the Federal Act, be- 
cause one element of his asserted 


in the: 


FEDERAL COURTS 


supreme court. 


be dismissed.5® 
jurisdiction was 


cause of action was without any evi- 
dence to sustain it’); Louisville 
Trust Co. v. Knott, 191 U. S, 225, 232, 
24 L. ed. 119, 48 L. ed. 159 (a lead- 
ing case, where, although it was 
said that “the jurisdiction of that 
court was not ‘in issue,’” it was held 
that the question in issue and de- 
cided and certified was not one of 
the jurisdiction of the court within 
the established rule); Arkansas v. 
Schlierholz, 179 U. S. 598, 600, 21 
SCt 229, 45 L. ed. 335 (“We do not 
find even a suggestion that an issue 
was made and decided by the Dis- 
trict Court as to the jurisdiction of 
that court to hear and determine the 
controversy. : . . In the questions 
propounded by the District Court 
there is not even an intimation that 
the court, in the judgment rendered, 
did more than pass upon the merits 
of the controversy’); Robinson v. 
Caldwell, 165 U. S. 359, 360, 17 SCt 
348, 41 L. ed. 745 (“No such question 
has been certified to this court, nor 
does it appear to have been raised’’); 
Knisely v. Burt, 248 Fed. 493, 160 
CCA 503 (“As the jurisdiction of the 
court was put in issue, and the case 
was disposed of by a decision of that 
issue in favor of the defendant,” 
the judgment was directly reviewable 
by the supreme court); Ferguson v. 
Omaha, ete., R. Co., 227 Fed. 513, 519, 
142 CCA 145 (“As the jurisdiction of 
the District Court as a federal court 
was not therefore specifically put in 
issue by the pleadings, or denied by 
the District Court, its jurisdiction as 
a federal court is not involved’). 
But see Postal Tel. Cable Co. v. Ala- 
bama, 155 U. S. 482, 15 SCt 192, 39 
L. ed. 231 (where judgment on the 
merits in a case removed from a 
state court was reversed with direc- 
tions to remand to the state court, 
although the question of jurisdiction 
seems not to have been raised by 
either party in the trial court or men- 
tioned by that court. The case 1S 
probably valueless aS a precedent 
for reasons stated supra § 217 text 
and note 45). 

[c] It was otherwise under the 
act of 1889, quoted supra § 210 note 
47, which did not specifically require 
the question of jurisdiction to be “in 
issue’ but only that “there shall 
have been a question involving the 
jurisdiction of the court.” Parker 
vy. Ormsby, 141 U. S. 81, 83, 11 Sct 
912, 35 “Li ed. 654 (“Did the court 
below have jurisdiction of this case? 
Tf jurisdiction did not affirmatively 
appear, upon the record, it was error 
to have rendered a decree, whether 
the question of jurisdiction was 
raised or not in the court below. In 
the exercise of its power, this court, 
of its own motion, must deny the 
jurisdiction of the courts of the 
United States, in all cases coming 
before it, upon writ of error or ap- 
peal, where such jurisdiction does 
not affirmatively appear in the rec- 
ord on which it is called to act’). 
And see supra § 210 text and note 
47 [f). 

[d] The circuit court of appeals 
on appeal or writ of error to review 
a judgment or decree on the merits 
may determine whether the jurisdic- 
tion of the court below sufficiently 
appears in the record to sustain the 
judgment or decree, although the 
question of jurisdiction was not 
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by District Court. The statutory provision that the 
question of jurisdiction shall -be certified ®* and the 
judicial requirement of a final judgment or decree >* 
demonstrate that a question of jurisdiction must be 
decided in order to sustain a direct review by the 


If the record, including the certifi- 


cate, where there is one, does not show that the 
trial court did more than pass upon the merits of 
the controversy, an appeal or a writ of error must 


But if a reviewable question of 
regarded as in issue and was actu- 


raised or expressly decided in the 
court below. McKay v. Uinta Dev. 
Co. 229. Usa S. 1738, 33..SCt_ 638, 5% 
L. ed. 1188; Chicago, etc., R. Co. v. 
Willard, 220 U. S. 413, 31. SCt 460, 
55. . ved, 521; Sun, Printing;-setes 
Assoc. v. Edwards, 194 U. S. 377, 24 
SCt 696, 48 L. ed. 1027; Atlantic 
Coast Line R. Co. v.. Whilden, 195 
Fed. 263, 115 CCA 254; McGilvra v. 
Ross, 164 Fed. 604, 90 CCA 398 [rev 
on other grounds 215 U. S. 70, 30 SCt 
27, 54 L. ed. 95jJ. See also supra 


§ 106. 
51. Steigleder v. McQuesten, 198 
Un Si 141,143 225. SCO 1616549) aed: 


986. 

[a] If this were not the rule, and 
review by the supreme court of a 
judgment dismissing an action for 
want of jurisdiction, without passing 
on the merits, should be defeated by 
absence of an “issue” on the question 
of jurisdiction, there would be no 
appellate remedy whatever; for the 
circuit court of appeals has no ju- 
risdiction to review a decision of a 
question of jurisdiction unless it is 
associated with the decision of a 
question on the merits. See supra 
SUT. 

52. See cases infra this note. 

[a] Review of decision of state 
court.—The statutory provisions for 
review by the supreme court of de- 
cisions of state courts have always 
expressly required that the alleged 
federal question shall be raised in 
the trial court. Nevertheless it is 
-well settled that if a federal question 
was assumed by the highest state 
court to be in issue and was actu- 
ally decided it is sufficient to support 
the appellate jurisdiction of the su- 
preme court. Montana vy. Rice, 204 
LHS? 2971S OTHOSCH 281, cS. Lesed: £490; 
and cases infra § 311. 

fb] But the analogy is not per- 
fect inasmuch as a question of ju- 
risdiction not raised or expressly 
decided is reviewable by the circuit 
court of appeals on appeal from or 
error to a judgment on the merits 
(supra note 50 [d] this section), 
while if a writ of error to a state 
court is dismissed because no federal 
question was raised or expressly de- 
cided by the state court, there is no 
further appellate remedy. 


53. See supra § 210. 
54 See supra § 211. 
55. Arkansas v, Schlierholz, 179 


U. S. 598, 21 SCt 229, 45 L. ed. 335; 
Van Wagenen v. Sewall, 160 U. S. 
369, 16 SCt 370, 40 L. ed. 460; Rob- 
inson v. Caldwell, 165 U. S. 359, 17 
Sct 348, 41 L. ed. 7465. 

It must “appear of record that a 
question of jurisdiction was involved 
in the decision below.” Chappell v. 
U. S., 160 U. 8.499; 507, 16;SCt. 397, 
40 L. ed. 510. 

[a] Thus a decree sustaining a 
demurrer to -a bill, where the de- 
murrer was in substance only a gen- 
eral demurrer for want of equity, 
was not the decision of a question 
of jurisdiction. Van Wagenen Vv. 
Sewall, 160 U. S. 369, 16 SCt 370, 40 
L. ed. 460. 

[b] Construction of decree.—(1) 
Where a demurrer to a bill assigned 
as grounds want of jurisdiction in 
the court as a federal court, because 
neither diversity of citizenship nor 
any federal question was disclosed 
and also want of “jurisdiction” as a 


904 [25C.J.] 
ally decided by the trial court, error in deciding 
that it was a jurisdictional question is not a ground 
for refusing to review the decision.®® 

Necessity of adverse decision. The decision of 
the question of jurisdiction must be adverse to the 
appellant or plaintiff in error in order to sustain a 

- direct review by the supreme court.5? And even if 
the decision of that question is adverse to his con- 
tention, he cannot maintain appellate proceedings 
where the final judgment or decree is in his favor 
and one of which he cannot complain.®8 If the 
trial court sustains the jurisdiction and then judg- 
ment or decree is rendered in favor of defendant 
on the merits, plaintiff, who has maintained the 
jurisdiction, must appeal if at all to the cireuit 
court of appeals.®® 

{§ 245] (i) Certificate or Equivalent—aa. Ne- 
cessity of Certificate in General. The statute pro- 
vides that ‘‘the question of jurisdiction alone shall 
be certified,’’ °° and the general rule is that a cer- 
tificate is an absolute prerequisite to the exercise 
of jurisdiction by the supreme court,®! especially 
where the whole case is brought up by an appeal 
or a writ of error taken without restriction and 
not confined to the question of jurisdiction.®? In one 
case the trial court allowed an appeal from a decree 
of dismissal certifying, however, that in its opinion 
court of equity for lack of equity in| L. ed. 181; 
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Maynard v. Hecht, 151 
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no question of jurisdiction was involved, but the 
appellant contended, unsuccessfully, that the con- 
trary appeared on the face of the record.®? But 
while ordinarily a formal certificate is essential,** 
exceptions to the general rule have been recog- 
nized,®> and, in view of the special purpose of the 
statutory requirement,°* appellate jurisdiction has 
been taken in many eases without a formal ecerti- 
ficate.67 Where.an appeal or a writ of error is 
sustainable on the ground of a constitutional ques- 
tion involved,®® the question of jurisdiction of the 
trial court is open for decision by the supreme court: 
without any certificate of a jurisdictional question.® 
As already stated, where a question of jurisdiction 
and questions on the merits are decided a party may, 
at his election, take the whole case to the cireuit 
court of appeals.7° Where he does this the stat- 
utory requirement of a certificate ™ is clearly inap- 
plicable.72 

[§ 246] bb. Time of Granting Certificate. The 
jurisdictional certificate required by the statute 73 
must be issued during the term at which the ques- 
tion of jurisdiction is decided and the judgment or 
decree entered,’* by analogy to the statutory provi- 
sions on that subject which obtained in relation to 
certificates of division of opinion,’> which required 
that the point on which the disagreement occurred 
ment that the question of jurisdic- 


the bill, a decree .sustaining the de- 
murrer and dismissing the bill ‘‘for 
want of jurisdiction” must be con- 
strued to refer to the real jurisdic- 
tional grounds, and an appeal there- 
from lies to the supreme _ court. 
Crawford v. McCarthy, 148 Fed. 198, 
78 CCA 356. (2) A general decree 
of dismissal without more is a de- 
cree that the court has jurisdiction 
and that there are not merits in the 
case; it is not the decision of a di- 
rectly reviewable question of juris- 
diction. Campbell v. Cycle Min. Co., 
141 Fed. 610, 73 CCA 260; Indian 
Land, ete., Co. v. Shoenfelt, 135 Fed. 
484, 66 CCA 196. 

56. U.S. v..New York Steam Fit- 
tine eo}, 6235" U. (S:7 327, 85 'SCt! 108, 
59 L. ed. 253. 

57. Maynard v. Hecht, 151 U. S. 
324, 14 SCt 358, 38 L. ed. 179; Carey 
v. Houston, ete, R. Co. 150 U. S. 
170, 14 SCt 63, 37 L. ed. 1041; Viques- 
aM v. Allen, 131 Fed. 21, 65 CCA 

58. New Orleans v. Emsheimer, 
181 U.S. 153, 154, 21 SCt 584, 45. L. 
ed. 794 (where the decree dismissed 
plaintiff’s bill for want of equity, 
which was one of the grounds speci- 
fied in defendant’s demurrer, instead 
of dismissing it for want of juris- 
diction by- reason of diverse citizen- 
ship, which was another ground of 
the demurrer, and the court, dismiss- 
ing an appeal by defendant, said: 
“The decree did not injure defendant 
but sustained its contention, and de- 
fendant is in no position to complain 
that it is aggrieved by its own suc- 
cess. The decree cannot be reversed 
at its instance because put on one 
of the grounds it urged rather than 
another’). 

59. See supra § 215. 

60. See supra § 210. 

61. Courtney v. Pradt, 196 U. S. 
89, 25 SCt 208, 49 L. ed. 398; Consoli- 
dated Water Co. v. Babcock, 173 U.S. 
702, 19 SCt 874, 48 L. ed. 1186; Davis 
v. Geissler, 162 U. S. 290, 16 SCt 796, 
40 L. ed. 972; Van Wagenen yv. Sew- 
all, 160° U.-'S: 369, 16 SCt-370,1'40 L: 
ed. 460; Ansbro v. U. S., 159 U. S. 
695, 16 SCt 187, 40 L, ed. 310; Davis, 
etc., Bldg. Co. v. Barber, 157 U. S. 
673, 15 SCt 719, 39 L. ed. 853; Colvin 
v. Jacksonville, 157 U. S. 368, 15 SCt 
634, 39 L. ed. 736; Moran v. Hager- 
man, 151 U.S: 329, 14 SCt 354; 38 


For later cases, developments and changes in the law see cumulative Annotations, same title, 
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U. S. 324, 14 SCt 358,38 L. ed. 179. 
And see Columbus R.. Light, etc., Co. 
v. Golumbus, 249 U.S. 399, 406, 39 
SCt 349, 63 L. ed. 669, 6 ALR 1648 
(“Tf the court had decided the case 
upon the question of jurisdiction 
alone, that question should have been 
certified here’); Carey v. Houston, 
CtCia kt. (Co. miloOnU. ous B00; 
SCt 68, 37 L. ed. 1041 (‘‘We do not 
now say that the absence of a formal 
certificate would be fatal, but it is 
required by the statute, and its ab- 
sence might have controlling weight 
where the alleged issue ds not dis- 


|tinctly defined’’). 


[a] The rule restated.— “Since, in 
the instance of an appeal upon the 
question of jurisdiction ... a certifi- 
cate by the Circuit Court presenting 
such question for the determination 
of this court is explicitly and in 
terms required in order to invoke the 
exercise by this court of its appel- 
late jurisdiction, we are of opinion 
that the absence of such certificate 
is fatal to the maintenance of the 
writ of error in this cause. ... The 
inquiry is not whether we can ascer- 
tain the question sought to be repre- 
sented, but whether we can exercise 
jurisdiction under the statute, which 
we cannot if the certificate is an ab- 
solute prerequisite, as we hold it to 
be.” Maynard v. Hecht, 151 U. S. 
324, 327, 14.SCt 353, 38 L. ed. 179. 

62. Apapas v. U. S., 233 U. S. 587, 
34 SCt 704, 58 L. ed. 1104; Filhiol 
v. Torney, 194 U. S. 356, 24 SCt 698, 
46 L. ed. 1014. : 

63. Keatley v. Furey, 226 U. S. 
399, 33 SCt 121, 57 L. ed. 273. 

64. U.S. v. Larkin, 208 U. S. 333, 
28 SCt 417, 52 L..ed. 517. 

65. Courtney v. Pradt, 196 U..S. 
89, 25 SCt 208, 49 L. ed. 398: 

66. See case infra this note. 

[a] Object of statute——“The pro- 
vision that any case in which the 
question of jurisdiction is in issue 
may be taken directly to this court, 
necessarily extends to other cases 
than those in which the final judg- 
ment rests on the ground of want of 
jurisdiction, for in them that would 
be the sole question, and the certifi- 
cate, though requisite to our jurisdic- 
tion under the statute, would not be 
in itself essential, however valuable 
in the interest of brevity of record. 
But in such other cases, the require- 


180, 14° 


tion alone should be certified for 
decision was intended to operate as a 
limitation upon the jurisdiction of 
this court of the entire case and of 
all questions involved in it, a juris- 
diction which can be exercised in any 
other class of cases taken directly to 
this court under Section 5” [of the 
Circuit Court of Appeals Act of 1891, 
now Jud..Code § 238]. U.S. v. Jahn, 
155 U. S. 109, 112, 15 SCt 39, 39 L. ed. 
87 [quot In re Lehigh Min., ete., Co., 
rel S. 322,15 SCt 375, 39 L. ed. 

67. See infra § 250. 

68. See infra § 263. 

69. Columbus R. Light, ete., Co. 
v. Columbus, 249 U.S. 399, 39 Sct 
349, 63 L. ed. 669, 6 ALR 1648: Mis- 
sissippi R. Commn. v. Louisville, etc., 
R. Co., 225 U.S. 272, 32 SCt 756, 56 
L. ed. 1087;, Franklin v. U. S., 216 
U. S. 559, 30 SCt 434, 54 L. ed. 615; 
Filhiol v. Torney, 194 U. §. 356, 24 
SCt_ 698, 48 L. ed. 1014; Harkrader 
v. Wadley, 172 U.S. 148, 19 SCt 119, 
43 L. ed. 399; Robinson v. Caldwell, 
L659U. SS. 359) 17) (SCt. 343. AI Teed: 
745; Walter v. Northwestern R. Co., 
147 U. S. 370, 13 SCt 348, 37 LL) ed. 
206. And see supra § 238. 

70. See supra § 215. 

71. See supra § 210. 

72. Barling v. Bank of British 
North America, 50 Fed. 260, 1 CCA 
510 [aff 46 Fed. 357]. 

Zs Bee sopta § 210. 

4 erndon-Carter Co. v. Norris, 
224 °U. S..496, 82 SCt 550, 56 LL. ed. 
857; Davis v. Cleveland, ete., R. Co. 
Pale AOS ISH AUC CKD SIG To aye ab, ed. 
708, 27 LRANS 823, 18 AnnCas 907; 
McDonnell v, Jordan,.178 U. &. 229, 
20 SCt 886, 44 L. ed. 1048: Merritt 
v. Bowdoin College, 169 U. §. 551, 18 
SCt 415, 42 L. ed. 850: Merritt Vv. 
Bowdoin College, 167 UW. S. T45, 4 AW 
SCt 996, 42 L. ed. 1209; The Bayonne, 
159 U.S. 687, 16 SCt 185, 40 L.-ea. 


.805; Colvin v. Jacksonville, 158 U. § 


456, 15 SCt 866, 39 L. ed. 1053: Cham- 
berlin v. Peoria, etc., R. Co., 118 Fed. 
32, 55 CCA 54; Reed vy. Stanly, 89 
Fed. 430 Laff 97 Fed. 521, 38 CCA 331], 

75. Colvin v. Jacksonville, 158 
U. S, 456, 15 SCt 866, 39 L. ed. 10535 
In re Lehigh Min., ete., Co., 156 U.S. 
322, 15 SCt 375, 39 L. ed. 438. 

Certificates of division of opinion 
See Appeal and Error §§ 937-950; and 
Supra § 210. 


hage and note number, 
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should be certified during the trial term,’ and in 
view of the general rule as to the inability of the 
court to deal with matters of this sort after ex- 
yiration of the term.77 A certificate issued after 
cxpiration of the term with a direction that it be 
filed nune pro tune as of a day in the term is 
unavailing,’® where there is nothing in the record 
prior to the expiration of the term to indicate any 
attempt or intention to file a certificate during the 
term, and there was no omission to enter anything 
which had been actually done at that term.” It is 
advisable to show by express statement in the cer- 
tificate that it was made at the term.®° In one case 
the supreme court assumed, although the record was 
declared to be somewhat obscure, that the term was 
still open when the certificate was signed.§! Where, 
as in some ¢ases,®? no formal certificate is necessary, 


“it is immaterial that the certificate was not made at. 


the term at which judgment was rendered.** It 
seems to be no ground of objection to a certificate 
that it was made after the allowance of an appeal 
or a writ of error,®’* at least if the appeal or writ 
of error has not been filed with the clerk.2> A cer- 
tificate of a question of jurisdiction made and sent 
up before the case has gone to judgment or decree 
will be dismissed ;8* whereupon, after final decree, 
the same case may properly be taken up by appeal 
or writ of error with a certificate.8* 

[§ 247] cc. Amendment of Certificate. It is 
extremely questionable whether a certificate, which 
is an act of record, can be amended by the court 
after the term at which the judgment or decree was 
rendered and entered,’* especially if a writ of error 
has been taken out and filed.®® 

[§ 248] dd. Function of Certificate. A question 
cannot be brought into the record by certificate if 
not really presented,®® and whether so presented the 
supreme court will determine for itself.91 In other 
words a certificate alone cannot confer appellate 
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a certificate by a state court often accompanying 
a writ of error for review of its decision by the 
supreme court.°? Where the certificate stated that 
a question involving the jurisdiction of the court 
was in issue and decided in favor of the court’s 
jurisdiction, but the certificate did not purport to 
enlarge the record, the supreme court dismissed an 
appeal upon coneluding that the record showed the 
question not to be a reviewable question of juris- 
diction °* within the established rules.°* But resort 
may be had to the certificate in the absence of a 
proper showing on the record as to when and how 
the question of jurisdiction was decided.®® Notwith- 
standing the somewhat meager allegations of a plea 
to the jurisdiction, which was sustained by the trial 
court, the statement in the certificate sufficed to 
show that the ground of the decision involved a 
directly reviewable question of jurisdiction.°%° <A 
certificate was accepted as expressing the grounds 
of the court’s action in dismissing a bill, the sn- 
preme court declining to assume, as urged by coun- 
sel, that there was inconsistency between the opinion 
and order of the trial court and the certificate.” 
[§ 249] ee. Requisites and Sufficiency of Cer- 
tificate. It is not necessary that the word ‘‘cer- 
tify’’ be formally used.°® It is sufficient if there is 
a plain declaration that the single matter which is 
by the record sent up for decision is a question 
of jurisdiction and the precise question is clearly, 
fully, and separately stated,®® although several dis- 
tinct questions of jurisdiction may be propounded 
in one certificate. No mere suggestion that the 
jurisdiction of the court was in issue will answer.? 
The supreme court will not of itself search, nor 
follow counsel in their search of the record, to as- 
certain whether the judgment of the trial court did 
or did not turn on some question of jurisdiction.? 
Certification hy the district court is governed by 
the rules laid down in respect of certificates of 


jurisdiction, and that is the doctrine in respect of | division of opinion under former statutes,* which 
7G. In re Lehigh Min., etc., Co., 86. Bardes v. Hawarden First|160 U. S. 499, 507, 16 SCt 397, 40 L. 

156 U. S. 322, 15 SCt 375, 39 L. ed.| Nat. Bank, 178 U. S. 524, 20 SCt/|ed. 510. 

438. 1000, 44 L. ed. 1175. : [b] The power to certify other 
77. Colvin v. Jacksonville, 158 87. Bardes v. Hawarden First jurisdictional questions (1) is 

U. S. 456, 15 SCt 866, 39 L. ed. 1053] Nat. Bank, 178 U. S. 524, 20 SCt vested only in the circuit court of 

[cit Morse v. Anderson, 150 U. S. 156, | 1000, 44 L. ed. 1175. appeals (Arkansas v. Schlierholz, 179 

14. SCt 48, 37 L. ed. 1037; Hickman 88. Patch v. Wabash R. Co., 207] U. S. 598, 21 SCt 229, 45 L. ed. 335; 


vy. Ft. Scott, 141 U) S.-415,.12 SCt| U.S. 
9, 35 L. ed. 775]. 204 
7g. The Bayonne, 159 U. S. 687, 
16 SCt 185, 40 L. ed. 305. And see 
In re Lehigh Min., etc., Co., 156 U. S. 


322, 327, 15 SCt 375, 39 L. ed. 438] has passed’’). 


177, 281; ..28. SCt .80; 52) L. 
(‘Extremely questionable 
whether such a certificate. . } 
on any different ground from judg- 
ments and the like when the term 


Patch v. Wabash R. Co., 


ed. | Bardes v. Hawarden First Nat. Bank, 
175 U. S. 526, 20 SCt 196, 44 L. ed. 
262. And see supra § 203); (2) and 
the trial court is without power to 


make a certificate containing a state- 


‘3 stands 


207] propositions upen which it desires 


(where the court found it “unneces- 
sary to determine how this may 
be”); Reed v. Stanly, 89 Fed. 430, 435 
(“The circuit court has no power 
thereafter to grant the certificate’’). 
79. The Bayonne, 159 U. S. 687, 
16 SCt 185, 40 L. ed. 305; Chamber- 
lin v. Peoria, etc, R. Co., 118 Fed. 
32, 55 CCA 54 (holding that the reser- 
vation in the decree there quoted 
was not such as to continue the right 
to certify beyond the term). 
go. See North American Transp., 
etc., Co. v. Morrison, 178 U.S. 262, 
90 SCt 869, 44 L. ed. 1061; McDon- 
nell v. Jordan, 178 U.S. 229, 20 SCt 
886, 44 L. ed. 1048 (as to both of 
which cases see infra § 249). 
81. Colvin v. Jacksonville, 158 
U. S. 456, 15 SCt 866, 39 L. ed. 1053. 
82. Equivalent of certificate see 
i 250. 
ee sy S. v. Larkin, 208 U. S. 338, 
98 SCt 417, 52 L. ed. 517; Petri v. 
F. BE, Creelman Lumber Co,, 199 U. Ss. 
487, 26 SCt 133, 50 L. ed. 281. R 
g4, Aspen Min., etc., Co. v. Bill- 
‘ings, 150 U. S. 31,,14 SCt 4, 37 L. ed. 


ter Patch v. Wabash R. Co., 207 


ule: 177, 28 SCt 80, 52 L. ed. 204. 


89. 
We Sosl7%, 2285 SCt 80,152. Mb. eds 204, 
12 AnnCas 518. 

90. Bogart v. Southern Pac. Co., 
228 U. S. 187,,33 SCt 497, 57.L. ed. 

Pac, Co., 


768. 

Bogart v. Southern 

QOS MURS AS Tirso Ot A0tmnol wus sed. 
768; Darnell v. Illinois Cent. R. Co., 
225 UW. S. 248, 32 SCt 760, 56 L. ed. 


1072. And see infra § 252. 

92. See infra § 321. 

93. Kansas City, etc, R. Co. v. 
Zimmerman, 210 U. S. 336, 28 SCt 
730, 52. L.. ed. 1084. 


94. See supra § 217. 

95. C. H. Nichols Lumber Co. v. 
Franson, 203 U. S. 278, 27 SCt 102, 
51 L. ed. 181. And see infra § 321. 

96. Mechanical Appliance Co, v. 
Castleman, 215 U. S. 487, 30 SCt 125, 
54 L. ed. 272. 

97. Scully v. Bird, 209 U.S. 481, 
28 SCt 597, 52 L. ed. 899. 

98. Shields v. Coleman, 157 U. S. 
168, 15 SCt 570, 39 L. ed. 660. 

99. Shields v. Coleman, 157 U. S. 
168, 15 SCt 570, 39 L. ed. 660. 

{a] “The question of jurisdiction 
. and that alone, must be certified 
Chappell v. U. S,, 


to this court.” 


ment of facts as ‘the basis for legal 


thé guidance of the supreme court 
(C. H. Nichols Lumber Co. v. Fran- 
son, 203 U, S. 278, 27 SCt: 102, 51 
L. ed. 181; Mexican Cent. R. Co. v. 
Eckman, 187 U.S. 429, 28 SCt 211, 47 
L. ed. 245; U. S. v. Rider, 163 U. S. 
132, 16 SCt 983, 41 L. ed. 101). 

Pinel v. Pinel, 240 U. S. 594, 
36 SCt 416, 60 L. ed. 817; Bardes 
v. Hawarden First Nat. Bank, 178 
U. S. 524, 20 SCt 1000, 44 L. ed. 1175; 
North American Transp., etc., Co. v. 
Morrison, 178 U. S. 262, 20 SCt 869, 
44 L. ed. 1061; McDonnell v. Jordan, 
178 U. S. 229, 20 SCt 886, 44 i. ed. 
1048; 
B95, 
and many 
note 6. 


1. 


Hooe v. Jamieson, 166 U. S. 
1049; 
infra 


1%; -SCt_ 596, 
of 


41 L. 
the 


ed, 
cases 


Shields v. Coleman, 157 U. S. 
15 SCt 570, 39 L. ed. 660; Arkan- 
v. Schlierholz, 179 U. S. 598, 21 
SCt 229, 45 L. ed. 335. 

3. Shields v. Coleman, 157 U. S.. 
168, 15 .SCt 570, 39 L. ed. 660; and 
see infra § 251. 

4 U.S. v. Union Pac. R. Co., 168 
U. S. 505, 18 SCt 167, 42 L. ed. 559; 
U. S. v. Rider, 163 U. S. 132, 16 SCt 
983, 41 L. ed. 101. 


2. 
168, 
sas 
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are considered elsewhere in this work,> and pre- 
cedents of sufficient and insufficient certificates ap- 
pear in many of the reported cases.® 
practice to show by a statement in the certificate 
that it was granted at the proper time.’ 1 
tificate should be signed by the trial judge and in 
It is immaterial that the final 


his official capacity.® 
judgment or decree was rendered 


the court other than the one who signs the cer- 
In one ease the supreme court declined 
to consider what the effect might have been if the 
certificate had shown on its face that it was in fact 


tificate.® 


signed in a division of the district 


5. See Appeal and Error §§° 937- 
950. 

6. See cases infra this note. 

[a] Certificates held sufficient or 
not declared insufficient (1) are 
quoted in: De Rees vy. Costaguta, 41 
Sct 69, 65 L. ed. —; Brainerd v. 
Brice, 250 U. S. 229, 39 SCt 458, 63 L. 
ed. 951; Mitchell Coal, ete., Co. v. 
Pennsylvania R. Co., 230 U. S. 247, 
33 SCt 916, 57 L. ed. 1472; Bogart v. 
Southern Pac. Co., 228 U. S. 137, 33 
SCty 49m 57, Led. 7685. Plester: ‘vy: 
Abbey, 228 U. S. 42,’ 33 SCt 503, 57 
L. ed. 724; Wood v. Wilbert’s Sons 
Shingle, etc, Co., 226 U.S. 384, 33 
SCt 125, 57 L. ed. 264; Fore River 
Shipbuilding Co. v. Hagg, 219 U. S. 
176, 31 SCt 185, 55 L. ed. 163; Davis 
v. Cleveland, etc., R. Co., 217 U. S. 
157, 30 SCt 468, 54 L. ed. 708, 27 
LRANS 8238, 18 AnnCas 907 (set forth 
in full); Babbitt v. Dutcher, 216 
U. S. 102, 30 SCt 372, 54 L. ed. 402, 
17 AnnCas 969; Mechanical Appliance 
Co. v. Castleman, 215 U: S. 487, 30 
SCt 125, 54 L. ed. 272; Lathrop, etc., 
Co. v. Interior Constr., ete,, Co., 215 
Me S246, 00) SCt 76, 54 Lied. 1775 
Sseully ove 1 Bird, 209 US. 4481, 128 
SCt 597, 52.L. ed. 899; Venner v. 
Great Northern R. Co., 209 U. S. 24, 
28 SCt 328, 52 L. ed. 666; Bien v. 
Robinson, 208 U. S. 423, 28 SCt 379, 
52 L. ed. 556; Sweeney v. Carter Oil 
OD seS- 2b2, 268, bb; 50° Ti. 
ed. 178; Doctor v. Harrington, 196 
U.S. 579, 25 SCt 355, 49 L. ed.. 606; 
Louisville Trust Co. v. Knott, 191 
U. S. 225, 24 SCt 119, 48 L. ed. 159; 
Jaquith v. Rowley, 188 U. S. 620, 
23 SCt 369, 47 L. ed. 620; Bigby v. 
Wy iS... 188" U.S, 400). 23°98Ct 468, 
47 L. ed. 519; Mexican Cent. R. Co. 
v. Eckman, 187 U. S. 429, 23 SCt 211, 
47 L. ed. 245; Vicksburg Water- 
works Co. v. Vicksburg, 185 U. S. 
65, 22 SCt 585, 46 L. ed. 808; Put- 
in-Bay Waterworks, etc, Co. v. 
Ryan, 181 U. S. 409, 21 SCt 709, 45 
LL. ed. 927; Bird v. U. S., 180 U.S. 
356, 21 SCt 403, 45 L ed. 570; Illinois 
‘Cent, R. Co. v. Adams, 180 U. S. 28, 
21 SCt 251, 45 L. ed. 410; Bardes v. 
Hawarden First Nat. Bank, 178 U.S. 
524, 20 SCt 1000, 44 L. ed. 1175; 
North American Transp., ete., Co. v. 
Morrison, 178 U. S. 262, 20 SCt 869, 
44 L. ed. 1061; McDonnell v. Jordan, 
178 U. S. 229, 20 SCt 886, 44 L, ed. 
1048; Huntineton v. Laidley, 176 U.S. 
668, 20 SCt 526, 44 L. ed. 630; Glass 
v. Concordia Parish Police Jury, 176 
U. S, 207, 20 SCt 346, 44 L. ed. 436; 
The Resolute, 168 U. S. 437, 18 SCt 
112, 42 L. ed. 533; Hooe v. Jamieson, 
HOG Wires. -395) 17 SCt 696).441 éd. 
1049; Colvin v. Jacksonville, 158 U. S. 
4&6, 15 SCt 866, 39 L. ed. 1053; Ex p. 
Lennon, 150 U. S. 393, 14 SCt 123, 
37 L. ed, 1120. (2) And the sub- 
stance of the certificate is stated 
in: Flanders v. Coleman, 250 U. §S. 
223, 39 SCt 472. 68 L. ed. 948: Sut- 
ton v. English, 246 U. S. 199, 38 Sct 
254, 62 L. ed. 664; Male vy. Atchison, 
etc:, R. Co., 240 U.'S. 97,36 SCt 351, 
. 60 L. ed. 544; U. S. v. New York 
Steam Fitting Co., 235 U. S. 327, 35 
SCt 108, 59 L. ed. 253; Farrugia v. 


Philadelphia, ete., R. Co., 233 U. S.|to this court the ques 
352, 34 SCt 591, 58 L. ed. 996; White | diction determined by 


FEDERAL COURTS 


It is good 


The cer- 


by a judge of 
dietion.18 


other than that 


v. Island Transp. 
34 SCt 589, 58 Tu. : g 
Coal. (Co. v.) Read, 229) Ui S2781533 
SCE 694, 57°L. ed. 1053> Chase Vv: 
Wetzlar, 225 Us-8..79, 82) SCt: 659; 
56 L. ed. 990; Sharpe v. Bonham, 224 
U.S. 241, 32 SCt 420) 56. Li. ed. 747; 
Brown v. Alton Water Co., 222 U.S. 
325, 32 SCt 156, 56 L. ed. 221; Wood- 
side v. Beckham, 216 U. S. 117, 30 
SCt 367, 54 L. ed. 408; Globe News- 
paper Co. v. Walker, 210 U. S. 356, 
28 SCt 726, 52 L. ed. 1096; Cleveland, 
etc., R. Co. v. Cleveland SS. Co., 208 
U. S. 316, 28 SCt 414, 52 L. ed. 508, 
13 AnnCas 1215; Chicago v. Mills, 
204°) SarvsZr 27 (Set Ose: 5k) Lived: 
504; Citizens’ Bank v. Cannon, 164 
eo Na MoLO in WSCH a So. made o eds 

[b] A certificate held insufficient 
is quoted in Arkansas v. Schlierholz, 
179 U. S. 598, 21. SCt.229, 4501 ed. 


335 
7. See cases infra this note. 
[a] Thus (1) the introductory 


paragraph of a certificate quoted in 
full in the report was as follows: 
“I, C. H. Hanford, District Judge, 
presiding in the Circuit Court afore- 
said, and the judge before whom the 
above-entitled cause was tried, do 
now, on the 29th day of December, 
1898, being the December term, at 
which the judgment and verdict were 
entered herein, certify as follows.” 
North American Transp., ete., Trad- 
ing Co. y. Morrison,' 178 °U. \S..262, 
20 SCt 869, 44 L. ed. 1061. (2) In 
another case the certificate there 
quoted begins by reciting that “this 
cause was tried at the present 
term,” etc. Glass v. Concordia Par- 
ish Police Jury, 176 U. S. 207, 20 SCt 
346, 44 L. ed. 436. (3) And where 
the record showed that the term 
ended March 16, 1899, the judge en- 
tered on his. certificate a statement 
that, although it was dated the pre- 
vious November 8, it was actually 
Signed “on the 15th day of March, 
1899.” McDonnell  v. Jordan, 178 
ae 229, 234, 20 SCt 886, 44 L, ed. 

Time of granting certificate see 
Supra § 246. 

8. Davis v. Cleveland, etc., R. Co., 
217 U.S. 157, 169, 30, SCt 463, 54 1, 
ed. 708, 27 LRANS 823, 18 AnnCas 
907 (where the certificate: quoted at 
length and pronounced sufficient re- 
cited that “I, the undersigned, judge 
of the Circuit Court of” ete. “here- 
by certify,” etce.); Put-in-Bay Water- 
works, ete., Co, v. Ryan, 181 U.°S. 
409, 21 SCt 709, 45 L. ed, 927 (where 
the certificate including the signa- 
ture of the judge is set forth). And 
see the introductory paragraph of 
the certificate given in North Ameri- 
can Transp., etc, Co, v. Morrison, 


178 U. S. 262, 20 SCt 869, 4 eq, 
ocd: ie 4 L. ed 


9. Huntington v. Laidle Ra reaad Reta 
ree 668, 677, 20 Sct 526, 44D, ed. 


(“We can ‘have no doubt t 

the District Judge, who, as a nace 
of the Circuit Court lawfully al- 
lowed the appeal and signed the cita- 
tion, was authorized also to certify 
tion of juris- 
that decree”), 


= 


| 
[$§ 249-250 


where the case was tried.!@ 

[§ 250] ff. Equivalent of Certificate. The ques- 
tion of jurisdiction is sufficiently certified where 
the record shows that the only matter tried and 
decided in the district court was one of jurisdiction, 
and the petition upon which an appeal or a writ of 
error was allowed asked only for a review of the 
judgment that the court had‘ or had not ?? juris- 
And it has been held that, where a de- 
cree of dismissal is in form for want of jurisdic- 
tion and for that reason only, it is sufficient to take 
the place of a certificate.14 
dismissing a case for want of jurisdiction, at least 


The form of a decree 


10. McDonnell v. Jcrdan, 178 U. S. 
229, 20 SCt 886, 44 L. ed.-1048. 

ll. McAllister v. Chesapeake, etc., 
R. Co., 243 U. S. 302, 37 Sct 274, 
61 L. ed. 785; Fair v. Kohler Die, 
ete; (Goun228nU. Lee 22, 338 SCt, 410, 57 
L. ed. 716; Shields v. Coleman, 157 
U.) 8.168, 15 (SCt 570, 39 Lied, 660: 

12. Johnson v. Lankford, 245 U. S. 
541, 38 SCt 208, 62 L. ed. 460; Cain 
v-~ Commercial Pub. ‘Co., 232-11" S 
124, 34 SCt 284, 58 L. ed. 534; Davis 
v. Cleveland, ete, R. Co., 217 U. S| 
157, 30 SCt 4638, 54 L. ed. 708, 27 
LRANS 823, 18 AnnCas 907; Sim- 
mons v. The Jefferson, 215 U. S.-130, 
30 SCt 54,764" Lil ed! 125s the "Sty. 
Larkin, 208 U.S. 333, 28 SCt 417, 
52 LL. ed. 517; Petri v. F. BE. Creel- 
man Lumber Co., 199 U. S. 487, 26 


SCt 133, 50 L. ed. 281; Excelsior 
Wooden-Pipe Co. v. Pacific Bridge 
Co. 185 FU. Se 282 Io See 681, 46 


L. ed. 910; Chappell v. U. S., 160 
U. S. 499, 16 SCt 397, 40 L. ed, 510; 
Interior Constr., ete., Co. vy. Gibney, 
£60. Wy SP-207, 816) SCtC279. <0" Thiwedy 
401; In re Lehigh Min., ete., Co., 156 
U.S. 3227 15) SCt 374.39 T. ed. -498 
[dist The Bayonne, 159 US 6a, 
16 SCt 185, 40 L.-ed. 305]. 

13. See cases infra this note. 

[a] Either of two ways.—‘In or- 
der to maintain the appellate juris- 
diction of this court under this 
clause, the record must distinctly 
and unequivocally show that the 
court sends up for consideration a 
Single and definite question of ju- 
risdiction. This may appear in either 
of two ways; by the terms of the 
decree appealed from and of the or- 
der allowing the appeal; or by a 
Separate certificate of the court’ be- 
low.” Huntington vy, Laidley, 176 
U. S. 668, 676, 20 Sct 526, 44 L. ed. 
630 [quot Arkansas vy. Schlierholz, 
179 U.S) 598,) 21) SCt 2290945) pp ed. 
335] (“In the case at bar it appears 
in both ways’). : 

[b] Mere allowance of the appeal 
could not be treated as a certificate, 
where the prayer for appeal stated 
that the party appealed “upon the 
ground that this court was without 
jurisdiction to make the said decree,” 
but specified no question of juris- 
diction and asked “that a transcript 
of the record. and proceedings and 
papers upon which said final decree 
was made should be sent up,” as) if 
the appeal were upon the whole case, 
and the entry of the district judge 
thereon was “appeal allowed.” The 
Bayonne, 159 U. §., 687, 698, 16 Sct 
185, 40 L. ed, 305, 


14, Herndon-Carter Co. vy. Norris, 
a U. S. 496, 32 SCt 550, 56 L. ed. 
[a] Recital in the judgment that 


the suit was dismissed for want of 
jurisdiction sufficed, where examina- 
tion of the whole record showed 
clearly the reasons which led to the 
dismissal. Smithers y. Smith, 204 
U. S. 632, 2% SCt 297, 51 L. ed) 656. 
And see Martin vy. Lankford, 245 
U. S. 547, 550, 38 SCt 205, 62 L. ed. 
464 (“The court then passed upon 
the motion to dismiss and granted | 
it, reciting that the question of ju- 
risdiction was alone involved”). 


For later cases, 


oe 


developments and changes in the law see cumulative Annotations, same title, page and note number. “3 


§§ 250-256] wots 


the dismissal of a libel in admiralty,!> must be 
taken to express the meaning of the judge as against 
a contention that the dismissal was really upon 
the merits.1® If not only a question of jurisdiction 
but other questions were before the trial court, and 
an appeal or a writ of error is allowed in the usual 
and general form te review its judgment or decree, 
without certifying or specifying the question of 
jurisdiction, the supreme court cannot take jurisdic- 
tion under this clause of the statute.’ 

{§ 251] (j) Record and Proceedings Not in 
Record—aa. Record in General. Generally speak- 
ing, the right of the supreme court to review on a 
direct proceeding decisions concerning the jurisdic- 
tion of the district court must depend upon the 
record,!® and this must show distinetly- and un- 
equivocally that the trial court sends up a definite 
question of jurisdiction.1® If the record does not 
otherwise show when and how the question of juris- 
diction was raised the certificate of the trial court 
may be considered for the purpose of supplying 
such deficiency when the elements necessary to de- 
cide the question are in the record,?° but it is the 
better practice in every case to make apparent on 
. the record, by bill of exceptions or other appropriate 
mode, the fact that the question of jurisdiction was 
raised and passed upon and the elements upon which 
the decision of the court was based.?!. An assign- 
ment of error cannot be used to import questions 


into a case which the record does not show were’ 


raised in the court below and rulings asked there- 
One-2 

[§ 252] bb. Record Contradicting Certificate. 
Where a case is taken to the supreme court on the 
ground that the jurisdiction of the court was in 
issue and a certificate to that effect is sent up with 
the record, the appeal or writ of error will be dis- 
missed if the record does not show that a reviewable 


Lehigh Valley R. Co.. v. Cor- 


15. 
218 U. S. 264, 


nell Steamboat Co., 
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Certificate by presiding judge of 
state court overcome by the record 
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question of jurisdiction was presented and decided.?# 

[§ 253] cc. Bill of Exceptions. In a case where 
review is sought by writ of error ** a bill of ex- 
ceptions is not necessary if it would add nothing 
to what is patent on the face of the record.”® But 
in the absence of a bill of exceptions, extraneous 
matter such as testimony of the parties, ete., which 
forms no part of the record, cannot be considered in 
passing upon the question of jurisdiction.*° Where 
review is had by appeal,” portions of the proceed- 
ings, including the testimony on the question of 
jurisdiction, duly signed and sealed and made part 
of the record, are sometimes certified to the su- 
preme court in the form of a bill of exceptions.?® 

[§ 254] dd. Opinion of Court Below. The opin- 
ion filed by the trial court and sent up with the 
transeript, as required by a rule of the supreme 
court,22 which applies to all cases whatever brought 
to the supreme court from any other court, state or 
federal,®?° may be*1 and is*? freely consulted for 
the purpose of ascertaining the ground of the deci- 
sion of the trial court,®* thereby enabling the supreme 
court to perceive that a directly reviewable ques- 
tion of jurisdiction was** or was not®> decided. 
The certificate of the judge sometimes expressly 
refers to and virtually incorporates its opinion 
therein.?® 

[§ 255] (k) Advancement on Docket. A rule 
of the supreme court provides that cases brought 
there by writ of error or appeal, where the only 
question in issue is the question of jurisdiction of 
the eourt below, will be advanced on motion.?7 A 
motion under the rule is superfluous where a motion 
to dismiss or affirm has been filed.®§ 

[§ 256] (1) Determination and Disposition of 
Case—aa. In General. Determination of the case 
by the supreme court is made upon examination of 
the entire record,®® especially in the absence of any 


276 (“As the court below filed no 
opinion, we are not distinctly in- 


270, 31-SCt 17, 54 L.. ed. 
all admiralty jurisdiction belongs to 
courts of the United States as such, 
and therefore the denial of jurisdic- 
tion brings the appeal within the es- 
tablished rule’). And see supra 

220. 
: 16. Lehigh Valley R. Co. v. Cor- 
nell Steamboat Co., 218 U. S. 264, 31 
Sct 17, 54 L. ed. 1039. 

17. Chappell v. U. S., 160 U. S. 
499. 16 SCt 397, 40 L. ed. 510. 

18. C. H. Nichols Lumber Co. v. 
Franson, 203 U. S. 278, 27 SCt 102, 
Ri Da leds. Sle. Chappelly viijUw S-, 
160 U. S. 499, 16 SCt 397, 40 L. ed. 
510; Shields v. Coleman, 157, URS. 
168, 15 SCt 570, 39 L. ed. 660. 

19. Huntington v. Laidley, 176 
U. S. 668, 20 SCt 526, 44 L. ed. 630. 

26. ©. H. Nichols Lumber Co. v. 
Franson, 203 U. S. 278, 27 SCt 102, 
51, L. ed, 181. 

21. C. H. Nichols Lumber Co. v. 
Franson, 203 U. S. 278, 27 SCt 102, 
51 L. ed. 181. 

22. Ansbro v. U. S., 159 U. S. 695, 
16 SCt 187, 40 L. ed. 310. 


23. Farrugia v. Philadelphia, etc., 
R. Co., 233 U. S. 352, 34 SCt 591, 
58 L. ed, 996; Bogart v. Southern 


Pac. Co., 228 U. S. 187, 33 SCt 497, 


57 L. ed. 768; Darnell. v. Illinois 
Cent. R. Co., 225 U. S. 243, 32 SCt 
760, 56 L. ed. 1072; Brown v. Alton 
Water Co., 222 U.S. 325, 32 Sct 


156, 56 L. ed. 221; Bien v. Robinson, 
308 U. S. 423, 28 SCt 379, 52 L. ed. 
556; U. S. v. Larkin, 208 U. S. 333, 
98 SCt 417, 52 L. ed. 517; Bache v. 
Hunt, 193 U. S. 523, 24 SCt 547, 48 
L. ed. 774; O’Neal v. U. Ss., 190 U. S. 
36,023 /SCt 776, 347 Li. ed. 945; Arkan- 
gas v. Schlierholz, 179 U. S. 598, 21 
Sct 229, 45 L. ed. BOD: 


on writ of error from the supreme 
court to review a decision of the 
state court see infra § 321. 

24. See supra § 213. 

25. Frederic L. Grant Shoe Co. v. 
WwW. M. Laird Co., 212 U. S. 445, 29 
SCt 332, 53 L. ed. 591; C. H. Nichols 
Lumber Co. v, Franson, 203 U. S. 278, 
oF SCt 102; 251) Lipjled), Ase: 

26. C. H. Nichols Lumber Co. v. 
Franson, 203 U. S. 278, 27 SCt 102, 
51 L. ed. 181; McDonnell v. Jordan, 


arte S. 229, 20 SCt 886, 44 L. ed. 
1 3 
27. See supra § 213. 


28. Chicago v. Mills, 204 U. S. 
321, 27 SCt 286, 51 L. ed. 504. 

29. Supreme Court Rules, rule 8 
par 2. 

30. -Loeb v. Columbia Tp., 179 
U.S. 472, 21 SCt 174, 45 L. ed. 280. 

Opinion of court below in general 
see Appeal and Error §§ 1708, 1709. 

Opinion of state court see Appeal 
and Error § 1709; and infra § 321. 

31. Courtney v. Pradt, 196 U. S. 
89, 25 SCt 208, 49 L. ed. 398; Loeb 
v. Columbia Tp., 179 U. S. 472, 21 
SCt 174, 45 L. ed. 280. 
' 32, Flanders v. Coleman, 250 U.S. 
223, 39 SCt 472, 63 L. ed. 948; Home 
Tel., etc., Co. v. Los Angeles, 227 
WES? IDTS888 31 SCt3812,.57 nIaed: bLO: 
Scully v. Bird, 209 U. S. 481, 28 SCt 
597, 52 L. ed. 899; Courtney v. Pradt, 
196 U. S. 89, 25 SCt 208, 49 L. ed. 
398: Filhiol v. Torney, 194 U. S. 356, 
24 SCt 698, 48 L. ed. 1014. 

33. De Rees v. Costaguta, (U. S.) 
41 SCt 69, 65 L. ed. — (“The opinion 
of the court below, read in connec- 
tion with the certificate, shows that 
it was held,” etc.). And see Black- 
burn v. Portland Gold-Min. Co., 175 
(U. S. 571, 574, 20 SCt 222, 44 L. ed. 


formed upon which of the several 
grounds alleged the court proceeded 
in dismissing the cause for want of 
jurisdiction”). See also supra § 210 
text and note 47 [h. 

34. Davis v. Cleveland, etc, R. 
Co; 217. U.S. 157, .80>SCt > 463, 54 
L. ed. 708, 27 LRANS 8238, 18 AnnCas 
907; Wood v. Wilbert’s Sons Shingle, 
ete.,;, Co. 226. Us S. 938459 33 .SEt 125, 
57 Ll. ed. 264; Woodside v. Beckham, 
216 U. S. 117, 30 SCt 367, 54 L. ed. 
408; Simmons v. The Jefferson, 215 
U.S. 130, 80 SCt 54, 54 L. ed. 125; 
Chicago v. Mills, 204 U., S. 321, 27 
SCt 286, 51 L. ed. 504. 

35. De Rees v. Costaguta, (U. S.) 
41 SCt 69; Courtney v. Pradt, 196 
U. S. 89, 25 SCt 208, 49 L. ed. 398; 
Blythe vy. Hinckley, 173 U.S. 501, 19 
Sct 497, 43 L. ed. 783. 

86. Davis v. Cleveland, etc., R. Co., 
21% We) S.i156 75° 30 SCti 463,154 Li. - edk 
708, 27 LRANS 823, 18 AnnCas 907; 
Woodside v. Beckham, 216 U. S. 117, 
30-SCt 367, 54 L. ed. 408; Hennessy 
v. Richardson Drug Co., 189 U. S. 25, 
23. SCt'532,) 47 L.)ed. 697. 

37. Supreme Court Rules, rule 32, 
146 U. S. 707; Aspen Min., ete., Co. 
v. Billings, 150 U. S. 31, 14 SCt 4, 
37 L. ed. 986 . 

Advancement on calendar in gen- 
eral see Appeal and Error §§ 2451- 
2461. 

38. Kirby v. American Soda Foun- 
tain Co., 194 U. S. 141, 24 SCt 619, 
48 L. ed, 911; Aspen Min., etc., Co. 
v. Billings, 150 U. S. 31, 14 SCt 
4, 37 L. ed. 986. 

39. Plested v. Abbey, 228 U. S. 
42, 33 SCt 503, 57 Li. ed: 724; Home 
Yel, ete, Co. v. Los Angeles, 227 
U.S. 278, 83 SCt'312, 57 Li. ed: 510; 
Hierndon-Carter Co. vy. Norris, 224 
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opinion of the court below or specific findings of 
fact or recital in the judgment,*° without necessarily 
confining itself to questions propounded in the cer- 


tifieate by the trial court. 


[§ 257] bb. Scope of Review—(aa) In General. 
In this class of cases the supreme court considers 
only the question of jurisdiction of the court be- 
low,*? and it will not consider a question of juris- 
diction other than the one ecertified,*? with this ex- 
ception, namely, if the supreme court has acquired 
appellate jurisdiction by reason of a certificate or 
its equivalent,44 presenting a question of jurisdic- 
tion of the court below, it will take notice of a 
“question of jurisdiction paramount to that passed 
on,’’ 4° and, where the record shows a fatal defect 
of jurisdiction, will reverse an incorrect judgment 
and remand the case with appropriate instructions,*® 


U. S. 496, 32 SCt 550, 56 L. ed. 857; 
H. C. Cook Co. v. Beecher, 217 U. S. 
497, 30 SCt 601, 54 L. ed. 855; Cleve- 
land, etc., R. Co. v. Cleveland SS. 
Co., 208 U. S. 316, 28 SCt 414, 52 L. 
ed. 508, 13 AnnCas 1215; Smithers 
v. Smith, 204 U. S. 632, 27 SCt 297, 
51 L. ed. 656. 

40. Smithers v. Smith, 204 U. S. 
632, 27 SCt 297, 51 L. ed. 656. 

41. Cleveland, etc., R. Co. v. Cleve- 
land SS. Co., 208 U. S. 316, 28 SCt 
414, 52 L. ed. 508, 18 AnnCas 1215. 

42. Flanders v. Coleman, 250 
U. S. 223, 39 SCt 472, 638 L. ed. 948; 
Stevirmac Oil, ete., Co. v. Dittman, 
245 U. S. 210, 38 SCt 116, 62 L. ed. 
248; Venner v. Great Northern R. 
Con 209 USS 24. “28:2 SCt 828, 52 
L. ed. 666; Chicago v. Mills, 204 U. S. 
321, 27 SCt 286, 51 L. ed. 504; Vicks- 
burg Waterworks Co. v. Vicksburg, 
Some UL) Ss. 65, 22 SCt 585, 46° Li. “ed. 
808; Edwards v. Bates County, 163 
U.S. 269, 16 SCt 967, 41 L. ed, 155; 
Schunk v. Moline, ete., Co., 147 U. S. 
500, 13 SCt 416, 37 L. ed. 255. 

[a] “No question of error in mat- 
ter of equity procedure ... is open 
for consideration.” Kirby v. Ameri- 
can Soda Fountain Co., 194 U. S. 141, 
144, 24 SCt 619, 48 L. ed. 911. 

[b] “There is no kindred limita- 
tion prescribed in regard to any of 
the other cases in which jurisdiction 
in this court of appeals or writs of 
error is given.” Horner v. U. S., 143 
as 670; 577, 220ISCt 5223-36. ‘ed: 

[ce] If a constitutional question is 
the ground for invoking the appel- 
late jurisdiction and the appeal or 
writ of error is general, all ques- 
tions, whether of jurisdiction or of 
merits, are open for consideration. 
Mississippi R. Commn. v. Louisville, 
SUGr kv! (CoO. i226) Uses. 272) B2eSCt 
756, 56 L. ed. 1087; Chappell v. U. S,, 
160 U. S. 499, 16 SCt 397, 40 L. ed. 
510. And see infra § 263. 

[d] Where the record shows that 
a constitutional question was pre- 
sented, it has been held that that 
question may be reviewed, although 
the appeal is accompanied by a cer- 
tificate that the court’s decision was 
solely on the ground of want of 
jurisdiction. North American (Cold 
Storage Co. v. Chicago, 211 U. S. 306, 
29 SCt 101, 538 L. ed. 199, 15 AnnCas 
276; Giles v. Harris, 189 U. S. 475, 
490, 23 SCt 639, 47 L. ed. 909 (where 
Mr. Justice Brewer in a dissenting 
opinion, said: “Although the statute 
and these decisions thus expressly 
limit the range of inquiry on a cer- 
tificate of jurisdiction to the ques- 
tion of jurisdiction, it is held that 
because there is a_ constitutional 
question shown in the pleadings, the 
certificate may be ignored and the 
entire case presented to this court 
for consideration. In other words, 
although the plaintiff, by his method 
of appeal, following the provisions 
of the statute, limited the inquiry 
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[§ 258] 
tion. 


(bb) 


to the matter of jurisdiction, this 
court will ignore such limit and treat 
the case as coming here on a general 
appeal, which he did not take. _ This 
conclusion seems to me to practically 
destroy the statute and owverrule the 
prior decisions, for the jurisdiction 
of Federal courts primarily rests on 
the Constitution of the United States 
and the extent of their jurisdiction 
is determined by its’ provisions. 
Hence every case coming up on a 
certificate of jurisdiction may be 
held to present a constitutional ques- 
tion and be open for full inquiry 
in respect to all matters involved’). 
But see Filhiol v. Torney, 194 U. S. 
356, 24 SCt 698, 48 L. ed. 1014 (where 
it seems to have been assumed that, 
if plaintiff in error had taken a 
writ of error limited to the question 
of jurisdiction, which had been suffi- 
ciently certified, the review would 
have been confined to that question, 
although constitutional questions 
were presented to the trial court). 

43. Illinois Cent. R. Co. v. Adams, 
LSOF DS 28) et SOter bi 245. ned, 
410; Colvin v. Jacksonville, 158 U. S. 
456, 15 SCt 866, 39 L. ed. 1053; Gree- 
ley _v. Lowe, 155 U. S. 58, 15 SCt 24, 
39 L., ed. 69. 

‘[a] Thus ‘the question whether 
the amount in controversy be suffi- 
cient to sustain this bill is not one 
of those certified by the Circuit 
Court, nor upon which that court ex- 
pressed an opinion; but, assuming 
it to be properly before us, we think 
that jurisdiction cannot be defeated 
upon that ground.” Illinois Cent. R. 
Co. -v.9, Adams; “180 W.),5S.928, $39) 241 
SCt 251, 45 L. ed. 410. 

[b] “This appeal, although gen- 
eral in form, does not and could not 
bring up for review anything more 
than the question of jurisdiction cer- 
tified by the lower court.” Passa- 
VANCEVIUL (Sg keso We Seed ae ot eeet8 
SCt 572, 37 L. ed. 426. 

44. See supra §§ 245-250. 

45. Lathrop, etc., Co. v. Interior 
Constr., etc., Co., 215 U. S. 246, 249, 
30 SCt 76, 54 L. ed. 177. 

46. Lathrop, ete., Co. v. Interior 
Constr. ‘etc:, Co; 215) U. S:. 246, 30 
SCE76, 54 Lirede wie 

[a] Thus, where the court below 
in a case removed from a state court 
set aside service of summons upon 
defendant corporation on the ground 
that it had ceased to do business in 
the state and district, and thereupon 
dismissed the action, the supreme 
court, perceiving that the case was 
not removable from the state court, 
reversed the judgment for that rea- 
son with a direction to grant plain- 
tiff's motion to remand the case to 
the state court. Lathrop, etce., Co. v. 
Interior Constr., ete), Co., 215 U. Ss. 
246, 30 SCt 76, 54 L. ed. 177. 


47. See supra § 233. 
48. Citizens’ Bank vy. Cannon, 164 
WES 3819717) SCti89) 2444 Titled: «4 5il 


(where a decree of dismissal award- 


aes = 
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So, too, where an appeal was taken from a decree 
dismissing a bill because the jurisdictional amount 
was not involved,*’ the entire decree was before the 
supreme court and it was competent for that court 
to consider whether the trial court had authority 
to give a decree for costs, including, pursuant to 
the state statute, a fee in the nature of a penalty 
to defendant’s counsel.*® 


Merits Excluded from Considera- 


Upon direct appeal presenting a question of 
jurisdiction of the court below, the supreme court 
cannot pass upon questions which go to the merits 
of the controversy *® further than these may be 
involved in the jurisdictional question,®° and it 1s 
the common practice of the court to disclaim con- 
sideration of the merits,>! or expression of opinion 
thereon,°? although in one case questions on the 


ing such costs was reversed for that 
error). . 

49. Flanders vy. Coleman, 250 
U. S. 223, 39 SCt 472, 63 L. ed. 948: 
Mitchell Coal, ete!, Co: v. Pennsyl- 
vania R. Co., 230 U. S. 247, 338.SGEt 
916, 57 L. ed. 1472. And see Storti 
v. Massachusetts, 183 U. S. 138, 22 
SCt 72, 46 L. ed. 120 (recognizing 
the general rule but holding habeas 
corpus Cases exceptional). And supra . 
§ 210 text and note 47 [g]. 

“Such appeals or writs of error 
do not bring here the merits of the 
controversy.’ Stevirmac Oil, etc., Co. 
v. Dittman, 245 U. S. 210, 214, 38 SCt 
116, 62 L. ed. 248. 

[a] Consequently, where a motion 
to dismiss an appeal was made upon 
the ground that the questions in- 
volved had become moot questions 
because a certain action in a state 
court subsequent to the decree below 
had gone to 


involves the defense of ‘the thing 
adjudged,’ going to the merits.” 
Male v. Atchison, etc., R. Co., 240 


aks Dis 99; 86 SOtl S5de "60. dae 

Questions on the merits waived by 
taking the case direct to the supreme 
court see supra § 215. 

50._ Whitney v. Wenman, 198 U. S. 
539, 548, 25 SCt 778, 49 Ll. ed. 1157 
(where the court said: ‘We are not 
conzerned with the merits of the con- 
troversy further than the allegations 
concerning the same are necessary 
to be considered in determining the 
question of jurisdiction”). : 

{a] “By treating a question of 
merits as a question of jurisdiction” 
the trial court cannot enable the su- 
preme- court to decide the question 
of merits except in so far as it bears 
upon the question whether the court 
below had or had not jurisdiction of 
the case. Huntington vy. Laidley, 176 
ae 668, 679, 20 SCt 526, 44 L. ed 


Jurisdiction coalescing with merits 
see supra § 219 


51. Public Serv. Co. v. Corboy, 250 


U.S: 153) 89 .SCts 440.) 163 “Ui. eea- 
905; Male v. Atchison, etec., R. Co., 
240) U S297, 736. SCty Shi Gon beecds 


544; Geneva Furniture Mfg. Co... v. 
Karpen, 238 U. S. 254> 35 SCt 788, 
59 L. ed. 1295; Taylor vy. Anderson, 
234 U. S. 74, 34 sect 724, 58 TL. ed, 
1218; Mitchell: Coal, ete, Co. v. 
Pennsylvania R. Co., 230 USS: 247; 
33 SCt 916, 57 L. ed. 1472; Wheeler 
v. Denver, 229 U.S. 342, 33 SCt 342, 
57 L. ed. 1219; Underground R. Co. 
v. New York, 193 U. §. 416, 24 Sct 


494, 48 LL, McDonnell v. 
Jordan, 


1048; 


52. Collett v. Adams, 249 U,. g. 
545, 39 SCt 372, 638 L. ed. 764; Hop- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 258-259] - 


merits were considered ex gratia where the record 
disclosed constitutional questions.®? 

Habeas corpus cases exceptional. Habeas corpus 
cases are not within the rule applied to ordinary 
suits and actions,®°* and a dismissal of a petition 
for habeas corpus for want of jurisdiction will be 
affirmed where the grounds alleged in the petition 
are found to be absolutely frivolous, although it is 
conceded that the court had jurisdiction to enter- 


tain the petition.®5 
[§ 259] (cc) 


kins v. Walker, 244 U. S. 486, 37 
SCt 711, 61 L. ed. 1270; Philadelphia, 
ete.; R. Co. ‘vv. McKibbin, 243 U.'S. 
264, 37 SCt 280, 61 L. ed. 710; Louis- 
ville, ete., R. Co. v. Western Union 
Tel. Co., '234 U. S. 369, 34 SCt 810, 
58 L. ed. 1356; Plested v. Abbey, 
228 Wiens A2>. 33864503, 57.1. ed. 
724; Lehigh Valley R. Co. v. Cornell 
Steamboat Co., 218 U. S. 264, 31 
SCt 17, 54 L. ed, 1039; Venner v. 
Great Northern R. Co., 209 U. S. 24, 
28 SCt 328, 52 L. ed. 666; Kirby v. 
American Soda Fountain Co., 194 
U. S. 141,°24 SCt 619, 48, L. ed. 911; 
Mexican Cent. R. Co. v. Eckman, 187 
UW. S.-429, 23°SCt 211, 47' Leds. 245; 
Vicksburg Waterworks Co. v. Vicks- 
burg, 185 U. S. 65, 22 SCt 585, 46 L. 
ed. 808; Illinois Cent. R. Co. v. 
Adams, 180 U. S. 28, 21 SCt 251, 45 
L. ed. 410. 

[a] Thus, the court said: “In pass- 
_ing upon these questions we wish 
it to be distinctly understood that we 
express no opinion in this case ex- 
cept upon the jurisdiction of the Cir- 
euit Court to entertain this bill, and 
its authority to pass upon the several 
defenses set up in response thereto.” 
Tllinois Cent. R. Co. v. Adams, 180 
ers ose ot NOt 251,945" Ta. ed: 


410. 

53. Bien v. Robinson, 208 U.S. 
493 AQT IS SCt 879) 652 Ee “ed? 556 
(where, dismissing a writ of error, 
the court said: “As the writ of error 
was allowed upon assignments 
claimed to present questions as to 
the jurisdiction of the Circuit Court, 
and the circuit judge certified the 
question of jurisdiction, the writ 
might well be treated as bringing up 
only Yurisdictional questions. Inas- 
much, however, as the right to bring 
a case direct to this court exists 
when constitutional questions are 
raised and decided in the Circuit 
Court, we wilil briefly notice the as- 


signments not stated as jurisdic- 
tional’). 
54. Storti v. Massachusetts, 183 


Tee es 143. 25S a 2,140" tr ed, 
120 (the court saying: ‘“‘Section 761, 
Rev. Stat., provides as to habeas 
corpus cases that ‘the court, or jus- 
tice, or judge shall proceed in a 
summary way to determine the facts 
of the case by hearing the testi- 


mony and arguments, and thereupon 


dispose of the party as law and jus- 
tice requires.’ That mandate is ap- 
plicable to this court, whether it is 
exercising its original or appellate 
jurisdiction’’). 

55. Storti v. Massachusetts, 183 
Th Se 138, 222 SCt 72,46. L. .ed. 120. 

5G. Wetmore v. Rymer, 169 U. S. 
415, 18 SCt 293, 42 L. ed. 682 [foll 
Philadelphia, etc., R. Co. v. McKib- 
bin, 243 U. 8S. 264, 37 SCt 280, 61 
L. ed. 710; Gilbert v. David, 235 
U. S. 561, 35 SCt 164, 59 L. ed. 360; 
Smithers v. Smith, 204 U. S. 632, 27 
Sct 279, 51 L. ed. 656]. 

[a] Rule restated.—‘‘Where the 
decision of the court below is clearly 
wrong, even upon a question of fact, 
it may be set aside under the power 
conferred by the statute upon_this 
court.” Commercial Mut. Acc. Co, y. 
Davis, 213 U. S. 245, 256, 29 SCt 
445, 53 L. ed. 782 (“We think this is 


Evidence and Findings. 
viewing a judgment involving a question of juris- 
diction of the trial court the supreme court will 
consider whether the conclusion upon that question 
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was warranted by the evidence before the court 


below and disclosed in the record,®* for example, as 


to sufficiency of service of process upon a foreign 
corporation *7 in respect to the question whether 
the corporation was present in the district by doing 
business therein ®® or in respect to the question 
whether the person served could be held to represent 
the corporation for the purpose of service;®9 as to 
whether the controversy involved the jurisdictional 


amount ;°° as to whether a party’s citizenship was 


In re- 


the effect of the reasoning in Goldey 
v. ‘Morning News, 156 U. S.. 518,-15 
SCt 559, 39 LL. ed. 517; and Mexican 
Cent: R. Co. -v...Pinkney;°149 U.° S: 
194,13 SCt 859, 37. L. ed..699’’). 

[b] Thus “in the present case the 
motion to dismiss for want of juris- 
diction was made at the end of the 
trial and was based, not upon the 
pleadings, but upon the evidence. It 
becomes necessary, therefore, to 
make a statement of the facts ma- 
terial to the issue.’”’ Mitchell Coal, 
ete,, Co. v. Pennsylvania R. Co., 230 


habs 247, (2505833 SCtl 916, 05.0. Lee: 
[ce] In the absence of a Dill of 


exceptions, in an action at law, tes- 
timony taken on an issue cannot be 
considered by the supreme court. 
C. H. Nichols Lumber Co. v. Fran- 
son, 203) 'U. S278: 27% S@t 102% 51 
L. ed. 181. And see Sun Printing, 
ete., Assoc. v. Edwards, 194 U. S. 377, 
24 SCt 696, 48 L. ed. 1027 (holding 
that evidence preserved in a bill of 
Sie Nad may properly be resorted 

oO). 

57. See supra § 230. 

58. People’s Tobacco Co. v. Ameri- 
can’ Tobacco. Co... 246. WS) 779)" 38 
SCt 233, 62 L. ed. 587; Philadelphia, 
etc., R. Co. v. McKibbin, 243 U. S. 
ACTEM TE SOUL A00 TOL “er eds 7105 SSE. 
Louis Southwestern R. Co. v. Alex- 
ander, 227 U. S. 218, 33 SCt 245, 57 
L. ed. 486; Herndon-Carter Co. v. 
Norris, 224 U. S. 496, 32 SCt 550, 56 
L. ed. 857; Mechanical Anpliance Co. 
v. Castleman, 215 U. 8S. 437, 30 SCt 
125, 54 L. ed. 272; Commercial Mut. 
Acc: Co.%v.. Davis, 213: U.S. 245, -29 
Sct 445, 53.L. ed. 782; Green v. Chi- 


Cason Ct, pt ©Os 1 205,,Unro. oe0, 20 
Sct 595, 51 L. ed. 916; Peterson v. 
Chieaizo; .ete., RR. Co.,,.205 U.S. 364, 


27 SCt 513, 51 L. ed. 841; Kendall 
v. American Automatic Loom Co., 198 
U. S. 477, 25 SCt 768, 49 L. ed. 1133; 
Remington v. Central Pac. R. Co., 
199 WS 895525 SOt) 57,49 ued. 
959; Geer v. Mathieson Alkali Works, 
190° 17...S. 428, 123) SCt. 807, 47... ed. 


1122; Conley v. Mathieson Alkali 
Works, 190 U. S. 406, 23 SCt 728, 47 
L. ed. 1118. And see Pennsylvania 


Lumbermen’s Mut. F. Ins. Co. v. 
Meyer, 197 U. S. 407, 25 SCt 483, 49 
L. ed. 810 (on certified question from 
the circuit court of appeals). 

“Whether the corporation was do- 
ing business within the State and 
whether the person served was an 
authorized agent are questions vital 
to the jurisdiction of the court. A 
decision of the lower court pn either 
question if duly challenged is sub- 
ject to review in this court; and the 
review extends to findings of fact as 
well as to conclusions of _ law.” 
Philadelphia, ete.. R. Co. v._ McKib- 
bin, 248 U. S. 264, 265, 87 SCt 280, 
61 L ed. 710. 

[a] The correctness of inferences 
drawn from the facts proved is open 
to review by the supreme court. 
Washington-Virginia R. Co. v. Real 
Hst. Trust Co., 238 U. S. 185,.35 SCt 


818, 59 L. ed. 1262. 

59. Philadelphia, ete. R. Co. v. 
McKibbin, 243 U. S. 264, 37 SCt 280, 
61 LL. ed. 710; Herndon-Carter Co. 


v. Norris, 224 U. S. 496, 32 SCt 550, 


sufficient to sustain jurisdiction upon the ground of 
diversity of citizenship;®! as to whether joinder of 
a nonresident codefendant in a suit in a state court 
was for the fraudulent purpose of preventing a re- 


56 L. ed. 857; Commercial Mut. Acc. 
COL. DAN ISse 203. Uaioe 2405.2 Oe Oe 
445, 538 L. ed. 782; Peterson v. Chi- 
cago, ete, RR: -Co.,-205 UniS. 364, 27 
SCt 5138, 51 L. ed. 841; Chicago Bd. of 


Trade v. Hammond El. Co., 198 
U. SS) 424, 625°) Sti 740249" Lx -edt 
1111. 

{a] Tllustration.—A finding of the 


trial court in a case removed from 
a state court that a foreign insur- 
ance company was not induced by 
fraud or artifice to send its medi- 
cal representative into the _ state, 
clothed with authority to settle a 
loss, So as to permit service of proc- 
ess on him in an action against 
the company, will not be set aside 
by the federal supreme court as 
clearly erroneous, where the trial 
court might have found on the tes- 
timony that there was a bona fide 
attempt to settle the controversy be- 
tween the parties, and that it was 
only upon failure to reach a settle- 
ment that service of Summons was 
made upon such medical representa- 
tive as the agent of the company. 
Commercial Mut. Ace. Co. v. Davis, 
au UL S. °245)°29. SCti445,° 53% Le: ed: 

60. Pinel. v. Pinel, 240 U. S. 594, 
86 SCt 416, 60 L. ed. 817; McDaniel 
v. Traylor, 212 U. S. 428, 29 SCt 343, 
53 L. ed. 584; Hunt v. New York 
Gotton Exch., 205 U.S.) 3225727 SCt 
529, 51 L. ed. 821; Smithers v. Smith, 
204 U. S. 632, 27 SCt 297, 51 L. ed. 
656; Globe Refining Co. v. Landa 
Cotton. Oil” Con* 190) Ue" Seb 404223 
SCt 754, 47 L. ed. 1171; Wheless v. 
St. Louis, 180 U. S, 379, 21 SCt 402, 


45 L. ed. 588; Wetmore v. Rymer, 
169 Ui S215, T80s9SCt 6293s 427i: 
ed. 682; Citizens’ Bank v. Cannon, 


1GAISUCTS 819A USC 8G; 44s eek 
451. And see supra § 2338. 

[a] Whether the amount was un- 
duly magnified in plaintiff’s plead- 
ing was a question reéxaminable by 
the supreme court upon the evidence 
in the record. Smithers v. Smith, 
204 Us S. 632, 27 SCt 297, 51 L. ed: 
656; Globe Refining Co. v. Landa 
Cotton’ Oil Co.;.190' Uy S540;°23-SCt 
754, 47 L. ed. 1171. 

[bob] If the trial court takes evi- 
dence upon an erroneous view of 
what facts are proper to be consid- 
ered in determining whether’ the 
jurisdictional amount is involved, 
and thereupon dismisses the case for 
want of jurisdiction, its judgment 
will be reversed and the case re- 
manded for further proceedings. 
Glenwood Light, ete., Co. v. Mutual 
Light, ete., Co., 239 U. S. 121, 36 SCt 
30, 60 L. ed. 174, 

61. Gilbert v. Davis, 235 U.S. 
561, 568, 35 SCt 164, 59 L. ed. 360 
(“As the record brings up the tes- 
timony upon which the court decided 
the question, it becomes the duty of 
this court to consider it and deter- 
mine whether the court rightly 
found that the plaintiff at the be- 
ginning of the suit was not a citi- 
zen of the State of Michigan. Wet- 
more v. Rymer, 169 U. S. 115, 18 SCt 


293, 42 L. ed. 682”); Steigleder v. 
McQuesten, 198 U. S. 141, 25 SCt 
616, 49 L. ed. 986. And see Sun 


Printing, etc., Assoc. v. Edwards, 194 
U. S.:377, 24 SCt 696, 48 L. ed. 1027 
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moval to the federal court;* as to whether parties 
have been collusively made or joined for jurisdic- 
tional purposes;°* and as to whether defendant in 
a suit for infringement of a patent had a place of 
business within the district or had committed an 
While in most. cases 
the conclusion of the court below upon the evidence 
has been affirmed,** it has sometimes been re- 
versed.°* It is to be observed that the supreme court 
when reviewing decisions of state courts has often 
exercised the power to pass upon the sufficiency of 
evidence upon which a federal question was decided 


act of infringement there.* 


by the state court.§? 
[§ 260] ce. 
peal. 


(on certificate from the circuit court 
of appeals), 

62. Wecker v. National Enamel- 
mewetci. Co., 204 UU.) Sv-176,.27. SCt 
184, 51 L. ed. 430, 9 AnnCas 757. 

G3. Wheeler v. Denven, 229 U. S. 
342, 33 SCt 842, 57 L. ed. 1219: South- 
ern Realty Inv. Co. v. Walker, 211 


GOS, poo wSCt 21158.58 JL: ed; 
316; Miller v. East Side Canal, etce., 
Covgizd dn Us" Swi298,, 294 SCt 411,253 
L. ed. 189; Chicago v. Mills, 204 


U. S. 321, 27 SCt 286, 51 L. ed. 504; 
Lehigh Min., ete. Co. v. Kelly, 160 
U. S. 327, 16 SCt 307, 40 L. ed, 444, 
And see supra § 235. 

{a] Alleged collusive incorpora- 
tion of plaintiff corporation was put 
in issue and evidence taken thereon 
and a dismissal of the suit, under 
Jud. Code § 37, was affirmed. Miller 
Vv. East Side Canal, etc., Co., 211 
im 298)- 3007 296SCt 111,153 Teed 
189 (“The question raised; by the 
record is substantially the same as 
that determined in Lehigh Min., etc., 
Co. v. Kelly, 160 U. S. 827, 16 Sct 
307, 40 L. ed. 444’). 

64. Tyler Co. v. Ludlow-Saylor 
Wire Co., 236 U. S. 728, 35 SCt 458, 
59 L. ed. 808. 

65. See cases this section passim, 

66. See cases infra this note. 

{a] Thus, upon reéxamination of 
the evidence the decision of the trial 
court (1) that defendant foreign 
corporation was doing business in 
the state and district (Philadelphia, 
ete., R. Co. v. McKibbin, 243 U. Ss. 
264, 37 SCt 280, 61 L. ed. 710), (2) 
that such corporation was not do- 
ing business in the state (Herndon- 
Carter Co. y. Norris, 224 U. S., 496, 
32 SCt 550,56 L. ed. 857), (3) that the 
person Served with process in a suit 
against such corporation was not 
its authorized agent (Herndon-Car- 
ter Co. v. Norris, supra; Chicago Bd. 
of Trade v. Hammond El. Co., 198 
U.S. 424, 25 SCt 740, 49 L. ed. 1111), 
(4) and that plaintiff in his plead- 
ing had fraudulently magnified the 
extent of his damage so as to make 
a case presenting the requisite juris- 
dictional amount (Smithers v. Smith, 
ANA 2S.86825 27 SCt).297, 51. Ts -ed: 
656) was reversed. 

[b] Finding as to amount in con- 
troversy.—In an action of ejectment 
to recover land alleged in the decla- 
ration to be worth more than two 
thousand dollars, the then jurisdic- 
tional amount, a verdict and jude- 
ment were rendered for plaintiff but 
the court immediately set them 
aside, entertained defendant’s mo- 
tion to dismiss for want of jurisdic- 
tion, and gave leave to both parties 
to file affidavits showing the value 
of the land in controversy. Upon 
consideration of the evidence heard 
on the trial and of affidavits pro- 
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For later cases, developments and changes in the law see cumulative Annotations, 


Dismissal of Writ of Error or Ap- 
Before considering any questions presented 
by an appeal or a writ of error, the supreme court 
will determine whether the case is within its appel- 
late jurisdiction,®* and it will dismiss the proceed- 
ing, although the appeal or writ of error was al- 
lowed by a justice of that court,®® if the decision of 
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duced on behalf of plaintiffs, the 
court, being of opinion that the 
value of the matter in dispute was 
less than two thousand dollars, dis- 
missed the suit for want of jurisdic- 
tion. Reversing this judgment of 
dismissal, the supreme court said: 
“The defendants filed no affidavits 
and adduced no evidence on the 
question of value, but appear to 
have relied wholly on the  state- 
ments of O. W. Muller when under 
cross-examination at the trial. It is 
not easy to see upon what sound 
view of this evidence the learned 
judge of the Circuit Court deprived 
the plaintiffs of their verdict and 
judgment. There was no pretense 
that the plaintiffs had fraudulently 
overstated the value of the land in 
order to confer jurisdiction. It does 
not seem to have occurred to the 
defendants that the land which they 
claimed was not worth $2,000, until, 
at the trial, their attorney caught at 
the statement of one of plaintiffs’ 
witnesses that he estimated wild 
mountain land at fifty cents an acre. 
When the court gave leave to both 
parties to file affidavits showing the 
value of the lands in controversy, 
the defendants were unable or un- 
willing to make or procure to be 
made a single statement under oath 
on the subject of the inquiry. <A 
liberal presumption ought therefore 
to be indulged in favor of the plain- 
tiffs’ evidence in that regard. It is 
well known that there is no matter 
in respect to which the judgments of 
men more-widely differ than in re- 
gard to the value of real estate. We 
give no weight to that portion of the 
plaintiffs’ evidence that goes to show 
damage to the balance of their lands 
by an adverse occupancy of the 
land claimed by the defendants. But 
looking only at the evidence bear- 
ing strictly on the value of the con- 
troverted lands, it seems obvious 
that while the market value of the 
wild mountain land generally was 
estimated by one of the witnesses 
at fifty cents an acre, yet it was 
testified by several witnesses that 
these particular lands possessed a 
special value by reason of their lo- 
cation at the foot of the mountain, 
and because the timber on them was 
more than usually heavy and valu- 
able both for accessibility and qual- 
ity. Charles Seymour, who had been 
familiar with the lands for twenty- 
five years as agent for their owner, 
testified that the lands described in 
the plea were worth more than $2,000 
on account of their location and the 
quality of their timber, and were 
not to be adjudged by the general 
price for mountain land in the: vi- 
cinity. It is unnecessary to quote 
authorities to show that, in estimat- 
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the trial court was not final,’° or the record does 
not show that the alleged question of jurisdiction 
is of the character required by the settled rules ™ 
or the jurisdiction of the trial court in the particular 
case was not involved,’? or the decision was ren- 
dered pursuant to the mandate of the cireuit court 
of appeals,7* or was not adverse to the appellant 
or plaintiff in error,’* or there is no certificate of 
the question of jurisdiction or the equivalent there- 
of,”> or the certificate was not issued in time.7é 
Frivolousness of jurisdictional question. 
seems to be no doubt that a writ of error may be 
dismissed by the supreme court on the ground that 
the alleged jurisdictional question is utterly un- 
founded in substance,’” even in a criminal ease.78 
[§ 261] dd. Affirmance, Reversal, and Remand. 
A statute authorizes the supreme court ‘to ‘‘affirm, 
modify, or reverse’’ any judgment or decree of a 
federal trial court, or to direct that court to enter 
such judgment or decree or take such further pro- 


There 


ing the market value of land, every- 
thing which gives it intrinsic value 
is a proper element for considera- 
tion; not only its present use but its 
Capabilities are to be considered. 
Even unimproved land lying at the 
foot of a mountain range is obvi- 
ously more valuable than similar 
land less eligibly situated. Apply- 
ing the law as heretofore stated by 
this court, in the cases cited, that a 
suit cannot be properly dismissed by 
a Circuit Court as not substantially 
involving a controversy within its 
jurisdiction, unless the facts, when 
made to appear on the record, cre- 
ate a legal certainty of that conclu- 
sion, we conclude that in the present 
case, the want of jurisdiction was 
not made clear, and that the evi- 
dence before that court did not 
warrant a dismissal of the action for 
the want of jurisdiction.’ ‘Wetmore 
v. Rymer, 169 U. S. 115, 127, 18 Sct 
293, 298, 42 lL. ed. 682. 

67. See infra § 323. 

68. Arkansas v. Schlierholz, 179 
WeS:,,598,,22 ISCL.209. 45 etemenomaa se 
And see supra § 200. : 

_ 69. Aspen Min., etc., Co. v. Bill- 
ta 150 U.S. 31, 14 SCt 4, 37 15 edt 


70. Chicago, ete., R. Co. v. Rob- 
erts, 141 U.,S.. (690, 42 Sct) 123 500m 
L. ed. 902; and cases Supra § 211. 

71. See cases supra §§ 217-241. 

72. Empire State-Idaho Min., etce., 
Co. v. Hanley, 205 U.-S. 225, 2% SCt 


oie L. ed. 779; and cases supra 
73. Aspen Min., ete. Co. v. Bill- 


ings, 150 U. S. 31, 14 SCt 4, 37 L. ed. 
986; and cases supra § 242%. 

74 Anglo-American Provision Co. 
v. Davis Provision Co., 191 U. §. 376, 
24 SCt 93, 48°. ed, 298 [dism 
yer Fed, 574]. And see supra 


75. Courtney v. Pradt, 196 U. s. 
89, 25 SCt 208, 49 L. ed. 398; and 
cases Supra §§ 245-250. 

76. Merritt v. Bowdoin College, 
167 U. S.°745, 17 Sct 996, 42 L. ed. 
1209; and see supra § 246. 

77. Bien v. Robinson, 208 U. S. 
423, 28 SCt 379, 52 L. ed. 556. And 
See Storti v. Massachusetts, 183 U. s. 
138, 22 SCt 72, 46 Li. ed. 120 (where 
it seems that the appeal would have 
been dismissed had it not been in a 
habeas corpus proceeding). 

78 Franklin y. U. S., 
559, 30 SCt 434, 54 L. ed. 615 (where 
a writ of error to review a convic- 
tion of crime grounded upon an 
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alleged constitutional question and . 


also upon the contention that courts- 
martial had exclusive jurisdiction of 
the offense charged was dismissed 
for want of jurisdiction, the court 
holding that all of the grounds were 
frivolous). 


same title, page and note number, 
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ceedings as the justice of the case may require.” 
Where the decision of the trial court that it has: 
no jurisdiction is pronounced. correct, a simple af- 
firmance is ordinarily entered.8° And while the 
ground for a dismissal given by the trial judge 
may be declared erroneous, the dismissal may be 
affirmed upon another ground.®! A judgment of 
dismissal may be modified and affirmed in part and 
reversed in part.82 Where the trial court enter- 
tained jurisdiction and proceeded to a judgment or 
decree upon the merits, a simple affirmance usually 
suffices if it is found that the court had juris- 
diction,$* since the supreme court has no concern 
with the merits.84 If the supreme court holds that 
the dismissal of a case vy the trial court for want 
of jurisdiction was erroneous, there is a judgment 
of reversal and a remand for further proceedings.®® 
Where the trial court in a ease originally brought in 
that court erroneously maintains its jurisdiction and 
renders a judgment on the merits, the judgment will 
be reversed with direction to dismiss the case for 
want of jurisdiction,’* and to make restitution to 
the appellant if the condition of the case requires 
it.87 Reversing a judgment on the merits for want 
of a sufficient averment of citizenship of plaintiff, 
the supreme court directed that he be allowed to 
amend, if so advised, and that otherwise the action 
be dismissed for want of jurisdiction.*® A judgment 
of conviction in a criminal case, after erroneously 
overruling a motion in arrest for want of jurisdic- 
tion, was reversed with a direction to quash the in- 
dictment and discharge defendant.®® 

Reversal or modification in removed cases. If the 
trial court erroneously denies a motion to remand 
a case removed from a state court and afterward 
proceeds to judgment on the merits,®° or dismisses 
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the suit for want of jurisdiction,®! or erroneously 
dismisses a bill on the merits,®? or a demurrer for 
want of jurisdiction is overruled and the court er- 
roneously proceeds to a hearing and decision on the 
merits,°? its judgment may be reversed with a di- 
rection to remand to the state court, and ordinarily 
at the cost of the petitioner for removal who brought 
a case into the federal court not within its juris- 
diction.®* Where a case is properly removed from 
a state court and the federal court erroneously over- 
rules a plea to the jurisdiction for insufficieney of 
service of process, and proceeds to a judgment on 
the merits, the reversal will be with direction to 
dismiss for want of jurisdiction.*®>. An erroneous 
judgment in personam against a defendant in a 
removed case was modified by making it collectable 
only from attached property and as so modified was 
affirmed.°® 

[§ 262] (m) Second Appeal. There may be a 
second appeal to review a decree rendered after 
reversal on a prior appeal and involving a directly 
reviewable question of jurisdiction,®? and where an 
appeal was dismissed because of absence of a cer- 
tificate,98 a second appeal was entertained upon a 
certificate obtained while the term of the trial court 
was still open.®® 

{[§ 263] (3) Where Constitutional Questions 
Involved. A section of the Judicial Code provides 
that ‘‘appeals and writs of error may be taken from 
the district courts, including the United States dis- 
trict court for Hawaii and the United States district 
court for Porto Rico direct to the supreme court 1 
... in any ease that involves the construction or 
application of the constitution of the United States ;? 


in any case in which the constitutionality of any 
law of the United States*® or the validity or econ- 


v. Price, 169 U. S.| merce, 152 U. S. 


79, U.S. Rev. St. § 701. Bldg., etc., Assoc. wit : 454, 14 SCt 654, 38 
80. Plested v. Abbey, 228 U. S. 42, | 45, 18 SCt 251, 42 L. ed. 655; Citi-{Ll. ed. 511. “And see Minnesota vy. 
23 SCt 503, 57 L. ed. 724; Bardes v.| zens’ Bank v. Cannon, 164 U. S.:319, | Northern Securities Co., 194 U. S. 
Hawarden First Nat. Bank, 178 U. S.|17 SCt 89, 41 L. ed. 451; Greeley | 48, 24 SCt 598, 48 L. ed. 870 (where, 
524, 20 SCt 1000, 44 L. ed. 1175. v. Lowe, 155 U. S. 58, 15 SCt 24, | however, the appeal was taken on a 


81. Martin v. Lankford, 245 U.S. 


547, 38 SCt 205, 62 L. ed. 464. 153 


Uz 


39 L. ed. 69; U. S. v. Klingenberg, 
S: 93, 14 SCt 790, 38 L. ed. 
647; Central Trust Co. v. McGeorge, 


constitutional question involved). 
93. North American Transp., etc., 
Co. v. Morrison, 


g@2. Mitchell Coal, ete, Co. Vv. 178° UW. S262, 20 
et agin R. Co., 230 U. S. 247,}151 U. S. 129, 14 SCt 286, 38 L. ed. | SCt 869, 44 L. ed. 1061. - 
33 SCt 916, 57 L. ed. 1472. 98. : 94) Postal Tel. Cable Co. v. Ala- 
83. Put-in-Bay Waterworks, etc., [a] “Remanded with directions | bama, 155 U. S. 482, 15 SCt 192, 39 
Co. v. Ryan, 181 U. S. 409, 21 SCt]|to set aside the order dismissing the | L. ed. 231; Tennessee v. Union, etc., 
709, 45 L. ed. 927. action for want of jurisdiction, and | Bank, 152 U. S. 454, 14 SCt 654, 38 
84. See supra § 258. for further proceedings in conform-| lL. ed. 511. : 2 
85. Public Serv. Co. v. Corboy, 250|ity to law.” Edwards v. Bates 95. Mechanical Appliance Co. v. 
TW. S. 153, 39 SCt 440, 63 L. ed. 905; | County, 163 U. S. 269, 2738, 16 SCt | Castleman, 215 U. S.- 487, 30 SCt 125, 


Louisville, ete., R. Co. v. Rice, 247 
U. S. 201, 38 SCt 429, 62 L. ed. 1071; 
Latta, etc., Constr. Co. v. The Raith- 
moor, 241 U. S. 166, 36 SCt 514, 
60 L. ed. 937; Glenwood Light, etc., 
Co. v. Mutual Light, ete, Co., 239 


U. Ss. 121, 36 Sct 30, 60 L. ed. 174; {v. Doe, . 223° U.S. 
Geneva Furniture Mfg. Co. v. Kar-|57 L. ed. 473; 
pen, 238 U. S. 254, 35 SCt 788, 59 

L. ed. 1295; Troy Bank yv. White- 


heard, 222 U. S. 39, 32 SCt_9, 56 Ape 
ed. 81; Scully v. Bird, 209 U.S. 481, 
G8 SCt 597, 52 L. ed. 899; Citizens 
Cent. R. 


967, 41 L. ed. 155. 

86. Matters v. Ryan, 249 U. S. 375, 
39 SCt 315, 63 L. ed. 654; Philadel- 
phia, ete. R. Co. v. McKibbin, 243 
TI. S.5264. 37 SCt 280, 61h. ed: 710; 
Metropolitan Red Wood Lumber Co. 
365, 32 SCt 275, 
Davidson Bros. Mar- 
ble "Conv. Us: 213-U. SM10e295SCt 
324, 53 L. ed. 675; Globe Newspaper 
Co. v. Walker, 210 U. S. 356, 28 SCt 
726, 52 ‘lL. ed. 1096. 

87. Stillman v. Combe, 197 U. S. 
436, 25 SCt 480, 49 L. ed. 822.. 
Springstead v. Crawfordsville 
State Bank, 231 U. S. 541, 34 SCt 195, 


Sav., etc, Co. v. Illinois 

Co., 205 U. S. 46, 27. SCt 425, 51 L. 88. 

ed. 703; Smithers v. Smith, 204 U. S. 

632, 27 SCt 297, 51 L. ed. 656; Mer-|58 L. ed. 354. 
ecantile Trust, etc., Co. v. Columbus, 89, 


208 U. S. 311, 27 SCt 83, 51 L. ed. 


198; Petri v. F. BE. Creelman Lumber 90. 
Co.,. 199 U. S. 487, 26. SCt 133, 50 
L. ed. 281; Sweeney v. Carter Oil 91. 
Co., 199 U. S. 252, 26 SCt boy OW) 


LL. ed. 178; Chicago Bd. of Trade v. 
Hammond El, Co., 198 U. S. 424, 25 
sct 740, 49. L. ed. 1111; McDaniel v. 
Traylor, 196 U.S. 415, 25 SCt 369, 
49 L. ed. 533; Hennessy v. Richard- 
son Drug Co., 189 U. S. 25, 28 Seb 
532, 47 Iu. ed. 697; Excelsior Wooden 
Pipe Go. v. Pacific Bridge Co., 185 
U. S282, 22 SCt 681, 46 L. ed. 910; 
Huntington v. Laidley, 176 U. S. 668, 
20 SCt 526, 44 L. ed. 630; Dakota 


Clairmont v. U. S., 225 U. S. 
551, 32 SCt 787, 56 L. ed. 1201, 
McDonnell , v. Jordan, 178 

U. S. 229, 20 SCt 886, 44 L. ed. 1048. 
McAllist2r v. Chesapeake, etc., 
R.'Co., 243 U. S. 302, 37 SCt 274, 61 
L. ed. 735; Lathrop, ete., Co. v. In- 
terior Constr., etc., Co., 215 U. S. 246, 
30 SCt 76, 54 L. ed. 177. ; 

[a] Direction to act promptly.— 
“And we direct that appropriate ac- 
tion be ‘taken to return it as 
promptly as possible to the state 
court.’ McAllister v. Chesapeake, 
etc. R. Co., 243 U. S. 302, 311, 37 
Sct 274, 61 L. ed. 735. 

92. Tennessee v. Bank of Com- 


54 L. ed. 272. 

96. Clark v. Wells, 203 U. S. 164, 
27 SCt 48, 51 L. ed. 138. 

97. McDaniel v. Traylor, 212 U. Ss. 
428, 29 SCt 348, 53 L. ed. 584 (in 
this case the decree on the first ap- 
peal from a dismissal on the ground 
that a jurisdictional amount was not 
involved was reversed and the cause 
remanded for the taking of testi- 
mony on the point. [McDaniel v. 
Traylor,’ 196 UU. S.'415;25 SCt 369; 
49 L. ed. 533] and upon the return 
of the case, the trial court heard 
testimony and again dismissed the 
suit on the same ground, and a sec- 
ond appeal was taken and the decree 
affirmed). 


98. Necessity of certificate see 
supra § 245. 
99. Colvin v. Jacksonville, 158 


U. S. 456, 15 SCt 866, 39 L. ed. 1058. 

Time of granting certificate see 
supra § 246. 

Time for appeal or writ of error 
see supra § 214. ; 

1. Jud. Code § 238 as amended by 
Act Jan. 28, 1915 (88 St. at L. 804 
ec 22 §°2) (the amendment consist- 
ing only of the insertion of the words 
“and the United States district court 
for Porto Rico’). ~ 

2. Jud, Code §: 238. 

3. Jud, Code § 238, 


912 [25C.J.] 


struction of any treaty made under its authority ¢ 
is drawn in question;> and in any ease in which the 
constitution or law of a state is claimed to be in cun- 
of 
States,’’® the quoted provision being a reénactment 
of part of the Cireuit Court of Appeals Act of 
It is under the foregoing section of the 


travention of the constitution 


1891.7 


4 Jud. Code § 238. 

Validity or construction of treaty 
See infra § 264. 

5. ‘Jud. Code § 238. 

6. Jud. Code § 238. 

7 Act March 3, 1891 (26 St. at L., 
827 e@ 517 § 5). 

[a] Direct appeals or writs of er- 
ror may be taken to the supreme 
court, where constitutional questions 
are involved in: (1) Habeas corpus 
proceedings, Childers v. McClaughry, 
ZL6e Use Spi39) 30 SCt 370, 64, Liv ed; 
420; Pierce v. Creecy, 210 U. S. 387, 
28 SCt 714, 52 L. ed.1113 [aff 155 Fed. 
663]; Pettit v. Walshe, 194 U. S. 205, 
24 SCt 657, 48 L. ed. 938; Carter v. 
McClaughry, 183 U. S. 365, 22 Sct 
181, 46 L. ed. 236 [aff 105 Fed. 614]; 
Ex p. Lennon, 150 U. S. 398, 14 SCt 
UZegew aed. 1120’ Horner vy. U.S: 
143 U.. S. 570, 12 SCt 522, 36 L. ed. 
Zope Nishimura, Via. S:. 142 1.7 Ss 
651, 12 SCt 336, 35 L. ed. 1146; Gram- 
mer vy. Fenton, 268 Fed. 943 (where 
the supreme court would have ex- 
clusive jurisdiction of an appeal in 
habeas corpus proceedings to deter- 
mine legality of incarceration under 
state laws, as involving a violation 
of the national constitution that ju- 
risdiction would not be affected by 
the absence of a certificate of prob- 
able cause, under the act of March 
10, 1908 [Comp. St. § 1293] requir- 
ing such a certificate in habeas cor- 
pus appeals to supreme court); In 
re Marmo, 138 Fed. 201. (2) Crimi- 
nal,cases. Nelson v.. U. S., 201 U. 
Smee Ow SOL SHS... 50) lus ed: <673 
(criminal contempt); Burton v. U. 
Semmens. 283, 25 SCL 2430" 49-1: 
ed. 482 [rev 181 Fed. 552]; Motes v. 
U. S., 178 U. S. 458, 20 SCt 9938, 44 L. 


ed. 1150. Cases involving ques- 
tions of: (3) Interstate commerce. 
Interstate Commerce Commn. v 


Baird, 194 U. S. 25, 24 SCt 563, 48 
L. ed. 860; Macon v. Georgis Pack- 
ing Co., 60 Fed. 781, 9 CCA 262, (4) 
The right to vote for members of 
congress. Wiley v. Sinkler, 179 U. S. 
58, 21 SCt 17, 45 L. ed. 84. (5) The 
extent of a congressman’s constitu- 
tional privilege from arrest, Wil- 
liamson v. U. S., 207 U. S.- 425, 28 
SCt 163, 52 L. ed. 278. (6) Applica- 
tion of the due process of law clause 
of the Fifth Amendment. Fayer- 
weather v. Ritch, 195 U. S 276, 25 
SCt 58, 49 L. ed. 193 [aff 118 Fed 
943], (7) Application of the due 
process of law clause of the Four- 
teenth Amendment. Pacific Electric 

Co. v. Los Angeles, 194 U. §. 
112, 24 SCt 586, 48 L. ed. 896. (8) 
The authority of congress over navi- 
gable waters. Cummings y. Chicago, 
188 WU. S: 410; 23 SCt 472, 47 L. ed. 
525. (9) The force and effect of 
regulations of the treasury depart- 
ment. Boske vy. Comingore, 177 U. 
Nato ome 20 SCt 701) 44. 1 7ed. «846 
(10) The admission of testimony in 
a criminal prosecution, claimed to 
violate the constitutional ri 
accused Motes v2. UsiS') L780 Wes. 
458. 20 SCt 993, 44 L. ed. 1150. (11) 
Questions as to contravention of the 
federal constitution by a state con- 
stitution or law. Savage v. Jones, 
225 U.S. 501, 32 SCt 715, 56 L. ed. 
1182; Memphis v. Cumberland Tel., 
ete,, Co., 218 U. S.. 624, 31 SCt 115, 
54 L. ed. 1185; Wilmington Star 
Min. Co. v. Fulton, 205 U. S. 60, 27 
SCt 412, 51 L. ed. 708; Defiance 
Water Co. v. Defiance, 191 U. S. 184, 
24 SCt 638, 48 L. ed. 140; Philadel- 
phia Widelity Mut. Life Assoc. v. 
Mettler, 185 U. S. 308, 22 SCt 662, 46 
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another section 


the United | enforcement of 


LL. ed, 922; Penn Mut. LL. Ins: GCo..-v. 
Austin, 168 U.-S. 685, 18 SCt 228, 42 
L. ed. 626; Indianapolis v. Central 
Trust Co., 83 Fed. 529,, 2% CCA 580} 
Holt v. Indiana Mfg. Co., 80 Fed. 1, 
25 CCA 301; Hastings v. Ames, 68 
Fed. 726, 15 CCA 628. (12) Munici- 
pal ordinances passed in pursuance 
of powers delegated by the state. 
Northern Pac. R. Co. v. Minnesota, 
208 Us. S. 583; 28° SCe 34157 52) Led: 
630, Chicago v. Mills; 204 U. S. 321, 
27 SCt 286, 51 Li. ed, 504; Mercantile 
Trust, etc., Co.. V~Columbus, 203.0. 
So sll,” 27 SCL 183) bl Sheed: 198% 
Vicksburg v. Vicksburg Waterworks 
Co., 202 U. S. 453, 26 SCt 660, 50 L. 
ed. 1102, 6 AnnCas 258; Davis, etc., 
Mfg. Co. v. Los Angeles, 189 U. S. 
207,. 23 SCt 498,048 L.. ed... 778; St. 
Paul Gaslight Co. v. St. Paul, 181 
U, S. 142) 2h SCt 575,45; ied). 788; 
Walla Walla v. Walla Walla Water 
Co. Li2) Used, LIeSCtr 77, 49. Led. 
341; Penn Mut. L. Ins. Co. v. Aus- 
tin} 168s W248: (685s So SGE 2238142 1) 
ed. 626; City R. Cag. v. Citizens’ St. 
Ri ‘Co., 166-U.'S. 567,07 SCt.653) 41 
L. ed. 1114; Owensboro vy. Owens- 
boro Waterworks Co., 115 Fed. 318, 
538 CCA 146; Pike’s Peak Power Co. 
v. Colorado Springs, 105 Fed. 1, 44 
CCA 333; Dawson v. Cotumbia Ave. 
Sav. Fund, etc., Co.,"102 Fed, 200, 
42 CCA 258. 

{b] The right extends to every 
case where either party claims that 
a. state law is in contravention of 
the constitution of the United States 
and that claim is either sustained or 
rejected if the unsuccessful party 
seeks to have the decision reviewed. 
Loeb v. Columbia Tp., 179 U. S. 472, 
20 (SCtmiviA, s4b> Ia. ved-- 280. 

{[c] The former jurisdiction of the 
court in such cases is in no wise 
curtailed by the Circuit Court of Ap- 
peals Act. In re Wong Kim Ark, 71 
Fed. 382 [aff 169 U.S. 649, 18 SCt 
456, 42 L. ed. 890]. 

{d] It is immaterial whether the 


‘right claimed under the constitution 


of the United States has been up- 
held or denied in the court below, 
or that the question as to the va- 
lidity of the state constitution or 
law arose as a matter of defense. 
Defiance Water Co. v. Defiance, 191 
U. S. 184, 24 SCt 68, 48 LZ. ed. 140; 
Loeb, .v. Columbia, Tps..1791. U.S 
472, 21 SCt 174, 45 L. ed. 280 [foll 
Connolly v Union Sewer Pipe Co., 
184 U. S. 540,. 22 SCt 4381, 46 L. ed, 
679 (aff 99 Fed. 354)]; Holder v 
Altman, 169 U. S. 81, 18 SCt 269, 42 
L. ed. 669. 

fe] Orders of a state railroad 
commission, fixing rates, are ‘state 
laws.’”’ within the provision allowing 
an appeal directly from _ district 
courts to the supreme court in a 
case in which a law of a state is 
claimed to contravene the national 
constitution. Arkadelphia Milling 
St. Louis Southwestern R. 
U. S, 184, 39 )SCt .237,, 632i, 


The question whether there is 
any common law of the United States 
regulating interstate transportation 
charges is not a question involving 
the construction or application of 
the federal constitution. Murray v. 
Chicago, ete., R. Co. 92 Fed. 868, 35 
CCA. 62. [aff 62 Fed. 24]. 

{g] Decision of constitutional 
question after appeal.—A writ of er- 
ror from the federal supreme court 
will not be dismissed because the 
constitutional questions raised had, 
since allowance of the wri: been de- 


‘incorporation. 


i ' [§ 263 . 


Judicial Code that appeals are taken to the su- 
preme court from final deerees® in suits under 


of the Judicial Code® to enjoin 
an alleged unconstitutional state 


statute or order of an administrative board or com- 
mission,'® and of the last mentioned appeals the 
jurisdiction of the supreme court is exelusive of 


cided by such court adversely to 
plaintiff in error in another case. 
Wilson v. U. S.,.232 U. .Si563, 34 Sct 
347, 58 L. ed. 728; Michigan Cent. 
R. Co. v. Vreeland, 227 U. S. 59, 33 
Meg 192, 57 L. ed. 417 [rev 189 Fed. 

{h] A constitutional issue is not 
raised by (1) a plea in abatement on 
the ground that the parties were 
“improperly or collusively” joined 
for the purpose of making a case 
cognizable in the federal courts. 
Merritt v. Bowdoin College, 169 U. 
S. 551, 18 SCt 415, 42 L. ed. 850 [dism 
app 59° Fed. 6]. (2) Nor does a bare 
averment in a petition for a writ of 
habeas corpus. that the petitioner 
having suffered the punishment of 
dismissal and publication, his ‘“im- 
prisonment is without authority of 
law,’ and his further punishment 
and detention and the carrying out 
of such sentence is contrary to law 
and to the provision of the constitu- 
tion of the United States and is il- 
legal, raise the constitutional objec- 
tion that a sentence of any army 
court-martial imposed a double pun- 
ishment for the same offense. Car- 
ter v. Roberts, 177 U. S..496, 20 SCt 


noe) 44 L. ed. 861 [dism app 97 Fed. 
[il Amendment of petition after 


remand.—The decree of a federal 
circuit court, entered pursuant to the 
mandate of a circuit court of ap- 
peals, upon a petition to enforce 
rights granted by a decree in inter- 
vention proceedings in a foreclosure 
suit, is not appealable to the fed- 
eral supreme court where the juris- 
diction of the original foreclosure 
suit was based solely upon diverse 
citizenship, although, when the case 
went back from the circuit court of 
appeals to the circuit court, the lat- 
ter court authorized an amendment 
to the petition, alleging that the de- 
cree ordered by the circuit court of 
appeals failed to give full faith and 
credit to the original decree in the 
intervention proceedings. St. Louis, 
etc, ’"R. Co. v: Wabash’ R- Go; 2177u% 
S. 247, 30 SCt 510. 54 L. ed. 752 [mod 
152 Fed. 849, 81 CCA 643]. 

[j] A subordinate proceeding, not 
merely ancillary to, but in effect a 
part of, the main cause, is directly 
appealable to the supreme court, 
where the main cause would be so 
appealable because it involves a con- 
tention that a state law contravenes 
the national constitution. Arkadel- 
phia Milling Co. v. St. Louis South- 
western R. Co., 249 U. S, 134, 39 Sct 
237, 63 L. ed» 517. 

[k] Who may raise question.— 
The contention that a new incorpora- 
tion of a city, bringing in people who 
were not formerly in the city, with- 
out giving them any opportunity to 
be heard, is in violation of their con- 
stitutional rights, cannot be made by 
the city in behalf of such people, 
who have not objected to the incor- 
poration on that ground, so as to 
raise a constitutional question for 
the purpose of a direct appeal to the 
Supreme court, in an action against 
the city on unpaid coupons for in- 
terest on bonds issued after the new 
Lampasas vy. Bell, 180 
U.S. 276, 21 SCt°368, 45 L. ed. 527. - 

8. Appeals from interlocutory de- 
crees see infra text and notes 39-44. 

9. Jud. Code § 266. 

10. New York v. New York. Cons 
Gas Co., 253 U. S. 219, 40 SCt 511. 64 
L, ed. 670 [rev 260 Fea. 1022] ¢¢haf- 


fer v. Carter, 252 U. S. 37, 40 Sct 


"For later cases, developmants and changes in the ia~ see cumulative Annotations, same title, page and note number, 


§ 263] 


the cireuit court of appeals when the jurisdiction 
of the district court is based only upon the con- 
stitutional grounds,'!! pursuant to the general rule 
The provision of the Judicial Code 
describing the constitutional questions subject to 
direct review by the supreme court 18 is repeated 
in the same words in the section of the Judicial 
Code authorizing direct review by the supreme 
court, on appeal or writ of error, of final judgments 
and decrees of the district court-for the district of 


in that behalf.1? 


- 221, 64 L. ed. 445; Hays v. Seattle, 
251 U. S. 2338, 40 SCt 125, 64 L. ed. 
243; Greene v. Louisville, etc., R. Co., 
DAA WS. 499, 872 SCt 673, 61> Li. sed. 
1280, AnnCasl1917E 88. 

ll. New York v. New York Cons. 
Gas Co., 253 U. S. 219,.40  SCt 511, 64 
L. ed. 670 [rev 260 Fed. 1022]. 

12. Exclusiveness: of jurisdiction 
of supreme court see infra text and 
note 23 et seq. 

13. Jud. Code § 238. 

14. Jud. Code § 247. 

[al The constitutional question 
must be actually raised in the trial 
court. Itow v. U. S., 233 U. S. 581, 
34 SCt 699, 58 L. ed. 1102. 

[b] Judgment of conviction in a 
criminal case was reviewed and re- 
versed, on account of the unconsti- 
tutionality of an act of congress in- 
volved in Rasmussen v. U. S., 197 
U. S. 516, 25 SCt 514, 49 L. ed. 862. 

15. Berkman v. U. S., 250 U. S. 
114, 39 SCt 411, 63 L. ed. 877; Sugar- 
man v. U. S., 249 U. S. 182, 39 SCt 
191, 63 L. ed. 550; United Surety Co. 
vy. American Fruit Product Proof Co., 
238 U. S. 140, 35 SCt 828, 59 L. ed. 
1238; Looney v. Hastern Texas 18 
Go. 247° U. S.. 214, 38 SCt 460, 
62 L. ed. 1084 [dism app 242 Fed. 
300]; Ketcham v. Burr, 245 AG pass 
Bless) eSCty = 119, . 62%) TL. 439; 
1 De cot: ae a Ott : 36 
SCt 255, 60 L. ed.. 912; Toop v. 
Ulysses Land Co., 237 U. S. 580, 35 
Sct 739, 59 L. ed. 1127; Brolan v. 
U. S., 236 U. S. 216, 35 SCt 285, 59 
L. ed. 544; Stearns v. Wood, 236 (Ge 
S75. 85 SCt 229, 59 Led. 475; 
Moore-Mansfield Constr. Co. v. Elec- 
trical Installation Co., 234 U. S. 619, 
34 SCt 941, 58 L. ed. 1503; De Bearn 
v. Safe Deposit, etc., Co., 233 U. 8. 
24, 34 SCt 584, 58 L. ed. 833; Hen- 
dricks v. U. S., 223 U. S. 178, 32 SCt 
313, 56 L. ed. 394; Manhattan L. Ins. 
Co. v. Cohen, 234 U. S. 123, 34 SCt 
874, 58 L. ed. 1245; Memphis v. Cum- 
_perland Tel., etc. Co., 218 U. S. 624, 
31 SCt 115, 54 L. ed. 1185; Kaufman, 
ete., Co. v. Smith, 216 U. 8S. 610, 30 
sct 419, 54 L. ed. 636; Franklin v. 
U. S., 216 U. S. 559, 30 Sct 434, 54 
L. ed. 615; Hannis Distilling Cos, NE 
Baltimore, 216 U. S. 285, 30 SCt 326, 


Rae tye ed. 4825 Childers, ~v- Mc- 
Claughry, 216 U. S. 139, 30 SCt 370, 
54 Li. ed. 420; Goodrich v. Ferris, 


914 U. S. 71, 29 SCt 580, 58 L. ed. 
914; Knop_ v. Monongahela River 
211. U. S. 485, 


S. 155, 
Bien v. Robinson, 5 
SCt 379, 52 L. ed. 556; Empire State- 
Idaho Min., etc., Co. Vv. Hanley, 205 
U. S. 225, 27 SCt 476, 51 L. ed. 779; 
O’Callaghan v. O’Brien, 199 U. S. 89, 
95 SCt 727, 50 L. ed. 101; Bradley v. 
Lightcap, 195 U. S. 25, 24 SCt 753, 49 
L. ed. 76; Newburyport Water COE Ni: 
Newburyport, 193 U. S. 561, 24 SCt 
553, 48 L._ ed. 795; Cosmopolitan 
Min. Co. v. Walsh, 193 U. S. 460, 24 
sct 489, 48 L. ed. 749; Sawyer Vv. 
Piper, 189 U. S. 154, 23 SCt 633, 47 
L. ed. 757; Equitable L. Assur. Soc. 
vy. Brown, 187 U. S. 308, 23 Sct 123, 
47 L. ed. 190; Lampasas v. Bell, 180 
U. S. 276, 21 SCt 368, 45 L. ed. 527; 
Garter v. Roberts, 177 U. S. 496, 20 
Sct 713, 44 L. ed. 861 [dism app 97 
Fed. 496]; Ansbro v. U. §., 159 U. Ss. 
695, 16 SCt 187, 40 L. ed. 310; Carey 
vy, Houston, ete. Co., 150 U.. S. 


FEDERAL COURTS 


Alaska.14 


170, 14 SCt 68, 37 L. ed. 1041; Guar- 
anty Trust Co. v. Metropolitan St. 
R. Co., 171 Fed. 1014 [den app 168 
Fed. 937]; Harris v. Rosenberger, 
145 Fed. 449, 76 CCA 225, 13 LRANS 
762 [rev 136 Fed. 1001. (certiorari 
den 203 U. S. 591, 27 SCt 778, 51 L. 
ed. 331)]. 

[a] Tllustrations.—(1) An appeal 
to the supreme court is not author- 
ized in the case of a refusal of a 
circuit court to issue a writ of 
habeas corpus, on the theory that 
the court making the commitment 
was without jurisdiction and there- 
fore the person was deprived of his 
liberty without due process of law, 
and that the construction of the con- 
stitution is involved. Ex p. Lennon, 
LOCA Seroose la SCt 423,, 00177 ed. 
1120. (2) Such an appeal is not 
authorized where the only conten- 
tion is that the foreclosure decree 
which is sought to be set aside de- 
prives the complainants of their 
property without due process of law 
beeause of fraud, irregularities, and 


jurisdictional defects. Carey v. 
Houston, ete. R. Co., 150 U.S. 170, 
TASC. Ose, Cue ed, gO 41s (ES) eee 


party is not entitled to bring a case 
direct to the supreme court by rea- 
son of the fact that the circuit court 
directed the jury to return a verdict 
for the opposite party, and that he 
was thus deprived of his right of 
trial by the jury, and that therefore 
the construction or application of 
the constitution of the United States 
is involved. Treat Mfg. Co. v. Stan- 
dard Steel, etc., Co., 157 U. S. 674, 
15 SCt 718, 39 lu. ed. 858.. (4) The 
mere fact that the defeated party in 
a suit, in the federal circuit court 
set up the repugnancy of a state law 
to the federal constitution does not 
authorize him to maintain a direct 
appeal to the supreme court where 
his contention on that point was sus- 
tained. Anglo-American Provision 
Co. v. Davis-Provision Co., 191 U, S. 
376, 24 SCt 93, 48 L. ed. 228 [dism 
app 112 Fed. 574]. 

[b] Assertions of errors of con- 
struction of federal statutes furnish 
no basis for jurisdiction on consti- 
tutional grounds of a writ of error 
from the federal supreme court to a 
district court. Rakes v. U. S., 212 
U. S. 55, 29 SCt 244, 53 L. ed. 401; 
American Sugar Refining Co. v. U. 
S21 Up So 1555. 29) 8 Ct 89) 63. 
ed. 129; Spreckels Sugar Refining Co. 
vy. McClain, 192 U. S. 397, 24 SCt 376, 
48 L. ed. 496. 

[c] A mere claim (1) that a con- 
stitutional question is involved is 
not sufficient to support jurisdiction, 
Sugarman v. U. S., 249 _U. Sis 2 89) 
Sct 191, 63 L. ed. 550 [dism writ of 
error 245. Fed. 604]; Goodrich v. 
Ferris, 214 U. S. 71, 29 SCt 580, 53 
L. ed. 914,. (2) If it appears that 
such claim is unfounded, the appeal 
or writ of error will be dismissed. 
Piedmont Power, etc., Co. v. Gra- 
ham, 253 U. S. 198, 40 SCt 453, 64 
L. ed. 855; Ketcham v. Burr, 245 U. 
S. 510, 38 SCt 179, 62 L. ed. 439. 

[d] The question of accused’s 
constitutional right to a speedy trial] 
is not so involved as to give the 
federal supreme court jurisdiction of 
a writ of error to a district court, 
where the latter court has permitted 
the entry of a nolle prosequi. Lewis 
v. U. S. 216 U. S. 611, 30 SCt 4388, 
54 L. ed. 637. 
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In order to authorize a direct appeal 
-on constitutional grounds, a substantial question must 
be directly involved,!> and it has been held necessary 
that the lower court should have actually construed 
and applied the constitution,’® or at least have been 
requested to construe or apply it and have declined 
or omitted so to do.’ 
must have been raised in the court below;!® and 
the issue presenting such question must appear of 
record;!® but the constitutional question need not 


The constitutional question 


[e] Commitment for contempt.— 
A writ of error will not lie from the 
supreme court of the United States 
to review an order of a circuit court 
committing a district attorney for 
contempt 
order directing him to return to the 
owner certain pooks and papers in 
his possession which the court found 
had been seized in violation of con- 
stitutional rights. Wise v. Mills, 220 
U.S. 549, 31 SCt 597,55 L.ced.-579- 

16. Carter v. Roberts, 177 U. S. 
496, 20 SCt 713, 44 L. ed. 861; Mer- 
ritt v. Bowdoin College, 169 U. S. 
551, 18 SCt 415, 42 L. ed 850; World’s 
Columbian Exposition Co. v. U. S., 
56 Fed. 654, 6 CCA 58. 

17. Rakes, v. -U.. S.,.-212. U.S. -55; 
29 SCt 244, 53 L. ed. 401; Adams 
Express Co, v. Iowa, 196 U. S. 147, 
25 SCt 185, 49 L. ed. 424; American 
Express Co. v. Iowa, 196 U. S. 133, 
25 SCt 182, 49 L. ed. 417%; Cornell v. 
Green, 163 U. S. 75, 16 SCt 969, 41 
L. ed. 76. 

18. Sugarman v. U. S., 249 U.S. 
182, 39 SCt 191, 68 L. ed. 550 [dism 
writ of error 245 Fed. 604]; Apapas 
Vi Ue: e2oo a Uses. bois oa Se tenia 
«COs al 1045s Tto wn Veun WineeSey eos 
U. S. 581, 34 SCt 699, 58 L. ed. 1102; 
Ansbro v. U. S., 159 U.'S.-695,"16 SCt 


SWe-405 Ts ed. 4310. 
[a] Question raised in assign- 
ment of errors.—A constitutional 


question which will give jurisdiction 
to the supreme court of the United 
States on appeal from a circuit court 
is not presented by a record which 
does not show that the question was 
presented to the court below, and 
merely shows that the question is 
contained in an assignment of er- 
rors made for the purposes of the 
appeal. Arkansas v. Schlierholz, 179 
WAS 598;-21 SCt 229, -45 L.- eds 3255 
Ansbro Vv. AUL) S:, 159) -U. SinGo SralG 
SCt- 187, 40). ed: 3i0. 

[b] Question first raised in court 
of appeals.—A writ of error from 
the supreme court to the district 
court cannot be sustained in the 
case of a@ question as to the consti- 
tutionality of a state statute, first 
raised in the assignment of errors in 
the circuit court of appeals, with 
nothing to present it in the circuit 
court except a general exception to 
an instruction in favor of plaintiff's 
right to recover _under the statute. 
Cincinnati, ete., R. Co. v. .Thiebaud, 
aay U. S. 615, 20 SCt 822, 44 L. ed. 

[c] Where a constitutional ques- 
tion is first raised on reversal and 
remand from the circuit court of 
appeals, it cannot be made ground 
for a direct appeal to the supreme 
court and thus secure review of a 
judgment of the circuit court of ap- 
veals which could not have been re- 
viewed on appeal from that court. 
Union Trust Co. v. Westhus, 228 U. 
S. 519, 38 SCt 598, 57 L. ed. 947. 

19. Filhiol v. Torney, 194 U. S. 
356, 24 SCt 698, 48 L. ed. 1014; Ar- 
kansas v. Schlierholz, 179 U. S. 598, 


in refusing to obey an\ 


21 SCt 229, 45 L. ed. 335; Cincinnati, * 


ete.,, R. Co. v. Thiebaud, 177 U. S. 


615, 20 SCt 822, 44 L. ed. 911; Muse 


vy. Arlington Hotel, 168 U. S. 430, 18 
sct 109, 42 L. ed. 5381; Miller v. 
Cornwall R. Co., 168 U. S. 131, 18 
Sct 34, 42 L. ed. 40°; Cornell v. 
Green, 163 U. S. 75, 16 SCt 969, 41 
i. ed. 76: Ansbro v.0U:. S.,4 hoon Us 
S. 695, 16 SCt 187, 40 L. ed. 310. 


a 
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be certified.2° 


Where a constitutional question has already been 
decided by the supreme court, a direct appeal to 
such court is not authorized because the same ques- 


tion arises in a subsequent case.?1 


constitutional question was undecided at the time 
when the writ of error was sued out, jurisdiction is 
not divested by a decision of such question by the 


Supreme court in another ease.22 


Respective jurisdictions of supreme court and 
Where the jurisdiction 
of the district court is invoked solely upon the 
ground that the case is one arising under the con- 
stitution of the United States,24 the appellate juris- 
diction of the supreme court is exclusive of that of 
the cireuit court of appeals 2° whatever at one time 
may have been the basis for hesitaney concerning 
In all eases where a constitutional 


circuit court of appeals.?3 


the question.?° 

[a] The opinion of the circuit 
court annexed to, and transmitted 
with, the record may be examined 
on’ the question of jurisdiction to 
review on this ground. Loeb v. Co- 
lumbia Tp., 179 U. S. 472; 21 Sct 
174, 45 L. ed, 280. 

20. Mississippi R. Commn. vy. 
Louisville, etc., R. Co., 225 U. S. 272, 
382 SCt 756, 56 L. ed. 1087; Giles v. 
Harris, 189 U. S. 475, 23 Sct 639, 47 

. ed. 909. 

[a] The record, not the certificate 
of the trial judge, furnishes the 
basis for determining whether the 
suit involves a construction of the 
constitution of the United States. 
Cosmopolitan Min. Co. v. Walsh, 193 
U. S. 460, 24 SCt 489, 48 L. ed. 749. 


mip BLOlaN iV. WSs) 296. Use Ss 
216, 35 SCt 285, 59 L. ed. 544: 
De Bearn'’ v. Safe Deposit, ete., 
Co., 2838 U. S. 24, 34 SCt 584, 58 
L. -ed. 833 [dism app 196 ‘ed. 
981]; Wilson v. U. S., 232 U. S. 563, 
34 SCt 347, 58 L. ed. 728; Michigan 


Cent. R. Co. v. Vreeland, 227 U. S. 
59, 33 SCt 192, 57 L. ed. 417; Fay 
v. Crozer, 217 .U. S. 455, 30 SCt 568, 
54 L. ed. 837; Kaufman, etc., Co. v. 
Smith, 216 U. S. 610, 30 SCt 419, 54 
L. ed. 636; Harris vy. Rosenberger, 
145 Fed. 449, 76 CCA 225, 18 LRANS 
762 [rev 136 Fed. 1001 (certiorari 
den 203 U. S. 591, 27 SCt 778, 51 L. 
ed. 331)]. 

22. Pierce v. U. S., 252 U. S. 239, 
40 SCt 205, 64 L. ed. 542. 


23. See also supra § 215; and 
infra §§ 264, 328, 329. 

24. Sufficiency of averments of 
roo question see supra 

25. New York vy. Consolidated 


Gas Co., 258 U. S. 219, 40 SCt at ls 
64 L. ed. 870 [rev 260 Fed. 1022; 171 
CCA 669]; Raton Water Works Co. 
‘v. Raton, 249 U. S. 552, 39 SCt 384, 
63 L. ed. 768; Carolina Glass Co. v. 
South Carolina, 240 U. S. 305, 36 
SCt 298, 60 L. ed. 658; Vicksburg v. 
Vicksburg Waterworks Co., 202 U. 
S. 453, 26 SCt 660, 50 L. ed. 1102, 
6 AnnCas 253; Spreckels Sugar Re- 
fining Co. v. McClain, 192 U. Ss. 397, 
24 SCt 376, 48 L. ed. 496; Spencer v. 
Dulap Silk Co., 191 U. S. 526, 24 sct 
174,, 48 Li: ed. 287; Arbuckle vy. 
Blackburn, 191 U. S. 405, 24 sct 
148, 48 L. ed. 239; Defiance Water 
Co. v. Defiance, 191 U. §. 184, 24 
SCt 68, 48 L. ed. 140; Davis, ete, 
Mfg. Co. v. Los Angeles, 189 U. §. 
207, 23 SCt 498, 47 L.. ed. 778: Union, 
etc., Bank v. Memphis, 189 U. S. 71, 
23 SCt 604, 47 L. ed. 712: Filhiol 
vv. Maurice, 185 U.S. 108, 22 SCt 560, 
46 L. ed. 827; Huguley Mfg. Co. v. 
Galeton Cotton Mills, 184 U. S. 290, 
22 SCt 452, 46 L. ed. 546; American 
Sugar Refining Co. v. New Orleans, 
181 U. S. 277, 21 SCt 646, 45 L. ed. 
859; Loeb v. Columbia Tp., 179 
U. S, 472, 21 SCt 174, 45 L. ed. 280: 
Western Union Tel. Co: v. Ann Ar- 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, 
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question is otherwise involved the defeated party 


But where the 


direct from the 


DonwR.. Cows » Us iSse2a0, 120 Set 
867, 44 L. ed. 1052; Blackburn v. 
Portland .Gold-Min. Co., 175 U. S. 
571, 20 SCt 222, 44 L. ed. 276; Rob- 
inson vy. Caldwell, 165 U. S._ 159, 
17 SCt 348, 41 L. ed. 745; Little York 
Gold Washing, ete, Co., Ltd. v. 
Keyes, 96 US. 199)" 24... ed. 656" 
Collins v. Board, ete., 219 Fed. 
885, 135 CCA 249; Ex p. Jacobi, 104 
Fed. 681. , 

[a] For that reason (1) a judg- 
ment of the circuit court of appeals 
in such a case was “reversed and 
the cause remanded with directions 
to dismiss the writ of error im- 
properly entertained.” Carolina 
Glass Co. v. South Carolina, 240 U. 
Sieo0b,. con SCt. 298,160 Lis ed. 658. 
(2) An appeal or writ of error in 
such a case will be dismissed by 
the circuit court of appeals for 
want of jurisdiction. Grammer v. 
Fenton, 268 Fed. 943; Louisiana R. 
Commn, vy. Morgan’s Louisiana, etc., 
Ri Oli CO. 195m Hedee 66, Aub - COA 
127; Paducah v. East Tennessee Tel, 
Co., 182 Fed. 625, 106 CCA 333; 
Terry v. Bird, 129 Fed. 592, 64 CCA 
160; Wright v. MacFarlane, 122 Fed. 
770, 58 CCA ‘570; Owensboro vy. 
Owensboro Waterworks Co., 115 Fed. 
318, 53 CCA 146; Seattle v. Thomp- 
son, 114 Fed. 96,52 CCA 44; Daw- 
son v. Columbia’ Ave. Sav. Fund, 
etc., Co., 102 Fed. 200, 42 CCA 258; 
Hubinger Co. vy. Quincy Horse-R., 
etc., Co., 98 Fed. 897, 39 CCA 336; 
Illinois Cent. R. Co. v. Adams, 93 
Fed. 852, 35 CCA 635 [rev on other 
grounds 180 U. S. 28, 21: SCt' 251, 
45 L. ed. 410]; Holt v. Indiana Mfe. 
COT DUL eG or nae ©.A +730) lo Pate! 
LAGE sO Os Os Oe oD rea a mnnigs 
ed. 3874]; Westerly v. Seamen’s 
Friend Soc. 76 Med: 467, 922) CCA 
278; Barr v. New Brunswick, 72 Fed. 
689, 19 CCA 71; Hastings v. Ames, 
68 Fed. 726, 15 CCA 628; Macon v. 
Georgia Packing Co., 60 Fed. 781, 
9 CCA 262; Chicago, ete, R. Co. v. 
Evans, 58 Fed. 433, 7 CCA 296. Con- 
tra Pikes Peak Power Co. v. Colo- 
rado Springs, 105 Fed. 1, 44 CCA 
333 (holding that it was optional 
with the circuit court of appeals to 
take jurisdiction). 

26. Raton Water Works Co. v. 
Raton, 249 U. S.°552, 39 SCt 384, 63 
L. ed. 768 (so stating). - nee 

Conflicting decisions of circuit 
courts of appeals in earlier cases 
see infra §§ 328, 329. 

27. Ohio R. Commn. v. Worthing- 
ton, 225 U. S. 101, 82 SCt 653, 56 
L. ed. 1004; MacFadden v. U. S., 213 
U. S. 288, 29 SCt 490, 58: L. ed. 801; 
Mississippi R. Commn. v.. Illinois 
Cent KR. Col 203) 4G. Bao o7) SOF 
90, 51 L. ed. 209; Spreckels Sugar 
Refining Co. v. McClain, 192 U. sg. 
397, 24 SCt 376, 48 L. ed. 496; Ayres 
v. Polsdorfer, 187 U, S. 585, 23 Sct 
196, 47 L. ed. 314; Huguley Mfg. Co. 


v. Galeton Cotton Mills, 184 U. S.|U. S., 207 


may, at his election, take the case to the supreme 
court or to the circuit court of appeals.?7 
he cannot take the case to both courts at once,?8 
and if he prosecutes an appeal or writ of error to 
the cireuit court of appeals which decides the ease 
on the merits,2® or the case is pending there and 
undecided,?° and he subsequently takes the case 


But 


trial court to the supreme court, 


the latter will dismiss his apneal or writ of error.®1 
On the other hand, after dismissal by the circuit 
court of appeals for want of jurisdiction, the case 
may be taken to the supreme court if the time for 
appeal or writ of error®? has not expired.?? 
Scope of review. 
jurisdiction because a constitutional question is in- 
volved, it has also power to decide every other 
question arising in the case,®+ including the question 


Where the supreme court has 


290, 22 SCt 452, 46 L. ed. 546; Ameri- 
can Sugar Refining Co. v. New Or- 
leans, 181 U. S. 277, 21 S@t 646, 45 
L. ed. 859; Loeb v. Columbia Tp., 
179 U. S. 472, 21 SCt-174, 45 L. ed. 
280; Weber v. Kentucky Grand 
Lodge F. & A. M., 171 Fed. 839, 96 
CCA 410. And see infra § 328. 

28. McFadden v. U. S., 213 U. S. 
288, 29 SCt 490, 53 Li. ed, 801; Ayres 
v. Polsdorfer, 187 U. S. 585, 23 SCt 
196, 47 L. ed. 314; Huguley Mfg. Co. 
v. Galeton Cotton Mills, 184 TI. S. 
290, 22 SCt 452, 46 L. ed. 546; Rob- 
inson v. Caldwell, 165 U. §S. 359, 17 
SCti a3, 4 Me eds 745; Weber v. 
Grand Lodge Ff. & A. M., 171 Fed. 
839, 96 CCA 410. And cases infra 
notes 29, 30. See also supra § 215. 

29. Carter v. Roberts, 177 U. §S. 
496. 20 SCt 713, 44 L. ed. 861 [dist 


Pullman’s Palace Car Co. vy. Cen- 
tral” Transp or alles tse Se 138, 18 
SCt 808, 43 L. ed. 108]. And see 


Robinson y. Caldwell, 165 U. sg. 359, 
362, 17 SCt 348, 41 lL. ed. 745 (dis- 
missing an appeal, although it was 
taken prior to the appeal to the cir- 
cuit court of appeals, which decided 
the merits of the case, the supreme 
court stating that the party ‘must 
be held to have waived his right to 
any decision here upon his direct 
appeal’’). 

30. Cincinnati, etc, R. 
Thiebaud, 177 U. S. 615, 20 
44 L. ed. 911. 

31. 

32. 


COLaENG 
SCt 822, 


34. Jin Fuey Moy v. U. S., 41 SCt 
St, 252) Ui. “Sieg3 or 


Columbus 
R., ete, 


S. 399, 39 SCt 
253 Fed. 


racy: 
62 L, 


Des Moines, 
206, 60 Li. ed. 396; Brolan v. 186 


34 SCt 372): 


Louisville, 
, R. Co. v. Garrett, 231 U. 8. 298, 
84 SCt 48, 58 L. ed. 229 

Fed. 1767; 
Water Co. v. Boisé City, (23807 si 
84, 33 SCt 997, 57 L. ed, 1400; Mis- 


faft 186 


sissippi R. Commn. vy. Louisville, 
etc., SR C0, 225 tt 272, (82 °Set 
756, 56 L. ed. 1087; Williamson Vv. 


U.S. 425, 28 SCt 163, 52 


Boisé Artesian Hot, etc), - 


page and note number, © : 


ae 


Nae ce 


7 


§§ 263-264] _ 


of jurisdiction of the trial court,?> and irrespective 
of the disposition that may be made of the consti- 
tutional question °* which may be decided by the 
supreme court adversely to the party by whom 
the case was brought up for review,>” or whether it 
is necessary to decide the question at all.88 

An order granting or denying an interlocutory 
injunction °° in a suit under the Judicial Code *° 
above mentioned in this section*! is therein ex- 
pressly made appealable to the supreme court,‘ 
and the jurisdiction of the latter is exclusive of the 
jurisdiction of the circuit court of appeals *? given 
by another section of the Judicial Code herein- 


after discussed.*4 


[§ 264] 
L. ed. 278; Field v. Barber Asphalt 
Paving Co., 194 U. S. 618, 24 SCt 
784, 48 L. ed. 1142 [mod 117 Fed. 


925]; Spreckels Sugar Refining Co. v. 
MeClain, 192 U..S. 397, 24 SCt 376, 
48 L. ed. 496; Giles v. Harris, 189 
U.S. 475; 23. SCt..639, 47. L. ed. 909; 
Davis, ete., Mfg. Co. v. Los Angeles, 
CII S. 207; 
778; Loeb v. Columbia Tp., 
S. 472, :21.-SCt 174, 45 . lu. - 
Holder v. Aultman, 169 U. S. 81, 18 
SCt 269, 42 L. ed. 669 [aff 68 Fed. 
467]; Penn Mut. L. Ins. Co. v. Aus- 
tin, 168 U. S. 685, 18 SCt 223, 42 
L. ed. 626; Scott v. Donald, 165 U. S. 
58, 17 SCt 265, 41 L. ed. 632; Chap- 
pell v. U. S., 160 U.S. 499, 16 SCt 
397, 40 L. ed. 510; Horner v. U. S., 
143 U. S. 570, 12 SCt 522, 36 L. ed. 
266; Harris v. Rosenberger, 145 Fed. 
449, 76 CCA 225, 13 LRANS 762 [cer- 
tiorari den 203 U. S. 591, 27 SCt 778, 
bai ed, S381t- 

[a] A decision on the merits 
may be had in the federal supreme 
court on a direct appeal in a case 
involving a question under the fed- 
eral constitution, although the cir- 
cuit court dismissed the case for 
want of jurisdiction, and has cer- 
tified the question of jurisdiction 
alone to the supreme court for de- 
cision. North American Cold Stor- 
age Co. v. Chicago, 211 U. S. 306, 29 
SCt 101, 53 L. ed. 195, 15 AnnCas 
276 [mod 151 Fed. 120]. 

[b] Gross writ of error—A rul- 
ing against defendant below on a 
nonfederal question may be brought 
up for review by a cross writ of 
error, where a plaintiff below has 
sued out on constitutional grounds 
a direct writ of error to a district 
court. Boisé Artesian Hot, ete., 
Water Co. v. Boisé City, 230 U. S. 
84.33. SCt 997,- 57. 11ed.g1 400. 

35. Columbus. . B., » etc.,, Co. 0. 
Columbus, 249 U. S. 399, 39 SCt 349, 
63 L. ed. 669. es Ce 

[a] he question of jurisdiction 
of trial court (1) is open on appeal 
from a decree which necessarily de- 


cided constitutional questions. Mis- 
sissippi R. Commn. Vv. Louisville, 
etc, B Co; 225. U..S, 272; 32 sct 


756, 56 Li ed, 1087; Holt v. Indiana 

176 U. S. 68, 20 SCt 272, 
44 L. 374. (2) sAndeaty ity-is 
adjudged that the trial court had no 
jurisdiction its judgment or decree 
on the merits will be reversed with 
instruction to dismiss for want of 


jurisdiction (Dawson Vv. Columbia 
‘Ave. Sav. Fund, ete, Co. 197 _U. 
3 178, 25 SCt 420, 49 L. ed. 713; 


Newburyport Water Co. v. Newbury- 
port, 193 U. S. 561, 24 SCt 5538, 48 
T,. ed. 795) (2) or its judgment of 
dismissal on the merits will be 
modified so as to show that the dis- 
missal is for want of jurisdiction, 
and as thus modified affirmed (Cov- 
ineton, ete., Bridge Co. v. Hager, 203 
TJ. S. 109, 27 SCt 24, 51 L. ed. 111). 
36. Greene v. Louisville, ete., 18 
Co., 244 U. S. 499, 37 SCt 673, 61 L. 
Louis- 


4. 1280, AnnCas1917E_ 88; 
Ville, etc, RB. Co. v. Finn, 235. U. 
&. G01, 35 SCt 146, 59 L. ed. 379; 


Ohio Tax Cases, 232, U. S. 576, 34 


(4) Where Validity or Construction of 


23 SCt 498, 47 L. ed. 
*|Goldman v. U. S., 


FEDERAL COURTS 


be taken direct 


struction of the 


raise a question 
late jurisdiction 


SCt 372, 58 L. ed. 737; Michigan 
Cent. R. Co. v. Vreeland, 227 U.S. 
59, 88 SCt 192, 57 L. ed. 417; Siler 
v. Louisville, ete., R. Co., 213 U. S. 
175, 29 SCt 451, 53 Li. ed. 7538. 

87. Pierce v. U. S., 252 U. S. 239, 
40 SCt 205, 64 L. ed. 542 [aff 245 
Fed. 878]; Sugarman v. U. S., 249 U. 
S325 039 SCtl T9l;, 63h biveds 5505 
245 U. S. 474, 38 
SCt 166, 62 L. ed. 410 [foll Kramer 
Venn S24 WetS! 4785238 SCt_168, 
62 L. ed. 413]. ‘ 

88. McCurdy v. U. S., 246 U.S. 
268, 38 SCt 289, 62 L. ed. 706; Louis- 
ville, ete., R. Co. v. Finn, 235 U. S. 
601, 35 SCt 146, 59 L. ed. 379; Davis, 
etce., Mfg. Co. v. Los Angeles, 189 U. 
$1207, 23 SCt 498, 47 -Ly edi 778; 
Holder v. Aultman, 169 U. S. 81, 18 
SCt 269, 42 L. ed. 669. 

39. Appeals from final decrees 
see Supra text and note 10. 

40. Jud. Code § 266. 

41. See supra text and note 9. 

42. Pullman Co. v. Croom, 231 U. 
S. 574, 84, SCt 182, 58. L. ed.. 375. 
And see Looney v. Eastern Texas 
R. Co., 247 U. S. 214, 38 SCt 460, 62 
L. ed. 1084 (an appeal dismissed on 
other grounds); Louisville, ete, R. 
Co, v. Alabama R. Commn., 208 Fed. 
35 [aff 1213 Fed. 27,.129 CCA 613 
(aff 240 U. S. 324, 36 SCt 260, 60 
L. ed. 669)] (refusing to continue 
a temporary restraining order pend- 
ing appeal to the supreme court). 

[al Where the interlocutory or- 
der has become merged in the final 
decree, an appeal then taken must 
be from the final decree under ‘Jud. 
Code § 238, and an appeal from the 
interlocutory decree under Jud. Code 
§ 266 will be dismissed. Shaffer v. 
Carter, 252 U.S. 37, 40 SCt.221, 64 
L. ed. 445. 

Appeals from interlocutory orders 


in other injunction suits see infra 
332. 
DAs Jackson v. Cravens, 238 Fed. 
147). 91517. CCA. 193: 
44. See infra § 332. 


45. Jud. Code § 238; U. S. Comp. 
(1911) p 228; Collins v. Miller, 
252 U. S. 364, 40 SCt 347, 64 L. ed. 
616; Ching Fong v. Backus, 241 U. 
S. 1, 36 SCt 490, 60 L. ed. 859; 
McGovern v. Philadelphia, etc. R. 
Co., 235 U. S. 389, 35 SCt 127, 59 L. 
ed. 283 [rev 209 Fed. 975]; Johnson 
v. Gearlds, 234 U. S. 422, 34 SCt 794, 
58 L. ed. 1383 [rev 183 Fed. 611]; 
Altman v. U. S., 224 U. S. 5838, 32 
Sct 593, 56 L. ed. 894; Pettit v. 
Walshe, 194 U. S. 205, 24 SCt 657, 
48 LL. ed. 938 [aff 125 Bed. 572]; 
Mitchell v. Furman, 180 U. S. 402, 
21 SCt 430, 45 L. ed. 596; Rice v. 
180 U. S. 871, 21 SCt 406, 
45 L. ed. 577. 

[a] ©here must be a substantial 
controversy in order that the su- 
preme court may have jurisdiction. 
Apapas v. U. S.,° 283.U. Si. 587, 34 
Sct.704, 58 UL: ed.) 1104. she 

[b] Claim involving” giving 
treaty a retroactive effect.—An 
averment in a suit by nonresident 
aliens that their right to inherit is 
secured by treaty is too frivolous 
to be, the: basis of writ of error, 


[25 C.J3.] 915 


Treaties Involved. An appeal or writ of error may 


to the supreme court in any case 


in which the validity or construction of any treaty 
made under the authority of the United States is 
drawn in question.*> 
treaty with a foreign state and an award merely 
as part of the history of the case in an action to 
recover a percentage of the award for services in 
procuring it does not involve the validity or con- 


But the introduction of a 


treaty so as to authorize a review 


by the supreme court,** nor does the mere allegation 
of a right under a treaty, unrelated to the facts 
of the case, and not passed upon by the court, 


under this clause within the appel- 
of the supreme court.‘7 


where the treaty did not go into ef- 
fect until two years after the death 
of their intestate. Toop v. Ulysses 
Land. Co., 237 U. Si 580, 35 SCt 739; 
59s. “eds = 127; 

[c] The commercial reciprocal 
agreement with France, negotiated 
under the authority contained in 
Naritt Aectc'1897i5(30) St. -atelns Lou! 
ec 11) § 3,,to make reciprocal agree- 
ments with reference to certain 
Specified articles, is a treaty un- 
der this provision of the statute, 
giving appellate jurisdiction to the 
supreme court. Altman v. U. S., 224 
U. S. 583, 32 SCt 593, 56 L. ed. 894. 

{[d] A suit to establish a land 
claim by virtue of the treaty of 
1821 with Spain may be taken by 
direct appeal to the supreme court. 


Mitchell v. Furman, 180 U. S. 402, 
ZA SCCL43.05° 845) Bis ed) 25:96. 

[fe] An appeal, and not a writ of 
error is the proper appellate remedy 
for review of a decision denying an 
application for a, discharge upon a 
writ of habeas corpus where the con- 
struction of an extradition treaty is 
involved. Rice v. Ames, 180 U. S. 
371, 21° SCt 406, 45 LL, ed. 577. 

[f] A decision as to whether the 
petitioner was seeking an asylum in 
the United States, so as to be sub- 
ject to an extradition treaty, does 
not involve the construction or va- 
lidity of the treaty, so as to au- 
thorize an appeal to the supreme 
court. In re Newman, 79 Fed. 615. 

[g] Repeal of treaty.—A decree 
enjoining federal officers from clos- 
ing saloons in territory ceded to the 
United States by Indian tribes, be- 
cause the treaty stipulating against 
the manufacture or sale of intoxi- 
cating liquors within the ceded ter- 
ritory was repealed by the admis- 
sion of the state, is reviewable in 
the federal supreme court by direct 
appeal. Johnson v. Gearlds, 234 U. 
S: 422, 34 SCt 794, 58 LL, ed: 1383 
[rev 183 Fed. 611]. 

. [h] Cases not involving con- 
struction or validity of treaty and 
therefore not reviewable: (1) The 
contention on habeas corpus that 
immigration officers, in denying ad- 
mission to a Chinaman as a return- 
ing merchant, superadded qualifica- 
tions to the act of Nov. 38, 1893 § 2, 
and hence infringed the treaty of 
Nov. 17, 1880. Chin Fong v. Backus, 
DALI TRY SE 254136 s(SCty 49060 tik ede 
859 ,dism app 213 Fed. 288]. (2) 
A suit to try title of land in Texas 
between the present and former bed 
of the Rio Grande. Cordova v. 
Grant, 248 U..S. 413, 39 SCt 138, 63 
L. ed. 334. (3) Where the con- 
struction of a treaty was used only 
as an argument upon the issue di- 
rectly in question, namely, the _con- 
struction of a federal statute. Sloan 
v. U. S., 193 U:..S. 614, 24 SCt 570, 


48 i ed. 814 [dism app 118 Fed. 
283). 
46. Borgmeyer v. Idler, 159 U. S. 


408, 16 SCt 34, 40 L. ed. 199. 
47. Budzisz v. Illinois Steel Co., 
LOMAS 2141, 18> SCtHb08 n4A2n wed: 


941; Muse v. Arlington Hotel Co., 
168 U. S. 430, 435, 18 SCt 109, 42 L, 


916 [25C.J.] 
The appellate jurisdiction of the supreme court is 
exclusive, where the jurisdiction of the trial court 
rests solely on the ground that the suit arises under 
a treaty,‘® the doctrine in this behalf being identical 
with that which obtains in respect of eases involving 
constitutional questions.4® ae 

[§ 265] (5) Prize Cases. The Judicial Code 
provides that ‘‘appeals and writs of error may be 
taken from the district courts, including the United 
States district court for Hawaii®° and the United 
States district court for Porto Rico * direct to the 
supreme court ...from the final sentences and 
decrees in prize causes,’’ 5? without regard to the 
amount in dispute** and without any certificate 
of the district judge as to the. importance of the 
particular case,°* which was formerly required.®5 
Review is had by appeal and not by writ of error,>® 
and the appeal should be taken within thirty days 
after the rendering of the decree appealed from.5? 
A decree dismissing a claim to captured property 
and disposing of the whole matter in controversy 
upon the claim was final for the purpose of appeal.®8 
All provisions of law authorizing the distribution 
or payment of prize money or bounties have been 
repealed.>? 

[§ 266] (6) Criminal Cases—(a) Capital Cases. 
Prior to the Cireuit Court of Appeals Act of 1891 °° 
the only method by which a decision of the supreme 
court could be obtained on a question of law arising 
in a criminal case not capital was upon certificate 
of difference of opinion by the judges of the circuit 
court.** In capital eases by an act of 1889 8 de- 
fendant was given a right to obtain a review in the 
supreme court by writ of error.6? The Act of 1891, 
just mentioned, superseded the existing statutory 
ed. 531 (“Some right, title, privilege 


or immunity, dependent on _ the|29, 21 L. ed. 596). 68. Jud. Code § 297; Itow v. U. 
treaty, must be so set up or claimed 58. Withenbury v. U. S., 5 Wall.|S., 233 U. S. 581, 34 Sct 699, 58 L. 
as to require the Circuit Court to| 819, 18 L. ed. 613. ed. 1102. / 
pass on the question of validity or| 59. Act March 3, 1899°(30 St. at| 69. Jud. Code § 128. 
construction in disposing of the|L. 1007 c ANS wStol:S)) i, ‘70. Special provision coexistin: 
right asserted’). 60. Act March 3, 1891 (26 St.| with later general ana inconsisten' 
48. Huguley Mfg. Co. v. Galeton] at L. 826 c, 517). provision see Statutes [36 Cyc 
Cotton Mills, 184 U. S. 290, 22 Sct 61. U. S. v. Dickinson, 213 U. S. | 1087]. ; 
452, 46 L. ed. 546 (so stated); Terry 92) 29USCte 485658) LAted, e711) 71. Act March 3, 1899 (30 St. at 
va oie 129 Fed. 592, 64 CCA 160. Jurisdiction and practice on such/L. 1153 ¢ 425 § 18): Monongahela 
a 


The circuit court of appeals 
will dismiss an appeal in such a §§ 937-950. 
case. Terry v. Bird, 129 Fed. 592, 62. 
64 CCA 160. at L 

49. See supra § 263. 

50. Jud. Code § 238. 

51. Jud. Code § 238 as amended 64 Uz. 
by Act Jan. 28, 1915 (38 St. at L. 
804,.¢ 22.8 2). 

52. Jud. Code § 238; The Paquete 
Habana, 175 U. S. 677, 20 SCt 290, 44 
L. ed. 320. ibe 

[a] Prior to the passage of the 
act of March 3, 1863 (1) the su- 
preme court had no appellate juris- 
diction in prize cases, except where L. 492 e@ 68). 
they ‘were removed to that court by [a] 
appeal from the cireuit court. The 
Admiral v. U. S., 3 Wall. (U. S.) 
603, 18 L. ed. 58. (2) Where a 
case was SO appealed it was the|s. 
practice of the court to hear the 
cause in the first instance upon the 
evidence transmitted from the cir- 
euit court and to decide upon that 
whether it was proper to allow fur- 
ther proof. The London Packet, 2 WEBS 
Wheat. (U.-S:)) 371, 4 L. ed. 264, 

53. The Paquete Habana. 175 U. 
S. 677, 20 SCt 290, 44 L. ed. 320. 
And see supra § 212. 

54. The Paquete Habana, 175 U. 
S. 677, 20 SCt 290, 44 L. ed. 3930. 

55. U. S. Rev. St. § 695. 

56 The Paquete Habana, 175 WU. 
S. 677, 20 SCt 290, 44 L. ed. 320; 
The Admiral v. U. S., 3 Wall. (U. S.) 
603, 18 L. ed. 58. 

57; U. S. Rev. St. § 1009 (with 
a qualification stated in The Nuestra 


SCt 290, 44 L. 


eae LOT, 
65. 


252, 
SCt 33, 45 L. 


LOW SPOS: 


525. 
67. 


See supra § 211. 


FEDERAL COURTS 


Senora de Regia, 17 Wall. 


certificates see Appeal 


Act February 6, 1889 (25 St. 
af GG (Gat S 8) 16). 
63, U.S. v. Dickinson, 213\ U. S. 
92, 29 SCt 485, 58 LL. ed. 711. 
S. v. Dickinson, 
92,,°29" SCt 485) 153 Li. ed.) 711; The 
\] Paquete Habana, 175 U. S. 677, 20 


Rider, 163 U. S. 132, 16 SCt 983, 41 7 


Act March 3, 1891 (26 St. at 
L, 82% c 517 § 5). 
66. Act Jan. 20, 1897 (29 St. at 77. 


Criminal cases 
after the amendment see Rakes v. 
Un S., 212 esa bo 29 SCt 244" 58 78. 
L. ed. 401; New v. Oklahoma, 195 U. 
25 SCt 68, 
Good Shot v. U. S., 179 U. S. 87, 21 
ed. 101; Motes v. U. 
S., 178 U.S. 458, 20 SCt 993, 44 L: 
ed. 1150; Fitzpatrick v. U. S., 178 U. 
S. 3804, 20 SCt 944, 44 L. ed. 1078; 
v. Hewecker, 164 U. S. 46, 17| the United States or by 
SCt 18, 41 L. ed. 345; U. S. v. Rider, | ant”), 
163 U. S. 132, 16 SCt 988, 41 L 


12 SCt 609, 36 L. ed. 445; Davis v. 
U. S., 107 Fed. 753, 46 CCA 619; Good 
Shot v. U. S., 104 Fed. 257, 43 CCA 


Jud. Code § 238. 
Finality of decision in general 


Interlocutory decisions reviewable 
by the supreme court under the 
al Appeals Act of 1907 see 


For later cases, developments and changes in the law see cumulative Annotations, 


~ [§§ 264-267 


provisions as to a certificate of difference of 
opinion ** and provided for direct review by the 
supreme court of judgments of trial courts ‘‘in 
cases of conviction of a capital or otherwise in- 
famous crime,’’ © but the words ‘‘or otherwise in- 
famous’’ were subsequently struck out by amend- 
ment,°* and the Judicial Code providing for direct 
review by the supreme court omitted reference to 
criminal eases, thereby repealing all prior general 
provisions for review of final judgments ° in that 
specific class of cases °§ so that such judgements are 
reviewable only by the cireuit court of appeals un- 
der other general provisions in the Judicial Code,®® 
except that special provision?°,was made in a 
Rivers and Harbors Appropriation Act of 1899 for 
airect review by the supreme court of a judgment 
of conviction of a misdemeanor for failure to re- 
move certain obstructions in navigable waterways.7 
But the final judgment 7 in a criminal case, as in 
other cases, is subject to direct review by the su- 
preme court on a certified question of jurisdiction 7? 
or where a constitutional question 74 or the validity 
or construction of a treaty7> is involved. The 
United States has never been allowed to bring up 
a criminal case of any grade after final judgment 
below in favor of defendant? save in a provision 
of doubtful validity 77 in the act of 189978 herein- 
before mentioned.79 

[§ 267] (b) Under Criminal Appeals Act of 
1907. Express provision has been made by statute 
for writs of error by or on behalf of the United 
States to the supreme court in all criminal cases,®° 
where the trial court has quashed, set aside, or sus- 
tained a demurrer to an indictment or any count 
thereof, and its decision was based on the invalidity 
(U. S.) |infra § 267. 


and Error] Bridge Co. v. U. §., 
30 SCt 356, 54 L. ed. 435 (reviewing 
a conviction where “the case comes 
directly to this~court under the au- 


thority of” the act above cited). 


2167 Us Saar 


72. Finali of decision = 
213 U. S.| eral see eared § 2945 in oe 
73. See supra § 225. 
74% See supra § 263. 
ed, 320; U. S. v. 75. 


6. Us orem cee 2138 U. S. 
un Sane e. Waa e air 1 BOR 809, 
ti 7 uw Sy Sanges, 144 U. S. at 
sion ih tie cade taspete eee 


Statement). ° 
1899 (30 St. at 


before and 


Act March 3, 
at L. 1158 ¢ 425 § 18) (which pro- 
vides that “in any case arising un- 
der the provisions of this section 
an appeal or writ of error may be 
taken from the district courts or 
from the existing circuit courts di- 
rect to the supreme court either by 
the defend- 


49 L. ed. 182; 


ed. 79. See supra text and not vals 
v. Sanges, 144 U. S. 310, 80. Act March 2, 1907 (34 St, at 
L. ¢ 2564 » 1246). 


[a] This statute was not repea 
by the Judicial Code of Masce a 
1911, since the former act -is) not 
mentioned among the statutes’ re- 
pealed by Jud. Code § 297, nor 
perseded by any other regulations 
es pes oon eae gee Beek Winslow, 227 

Avis ; PH oat Oe 3 
[aff 195 Fed. 578]. sae sks 


Same title, page and note number. 


es 


su-~ 


Pees 


or construction of the statute on which the indict- 
ment was founded;8! where the trial court has ar- 
rested a judgment of conviction for insufficiency 
of the indictment, and its decision was based on 
the invalidity or construction of the statute on 
which the indictment. was founded ;8? and where the 
trial court has sustained a special plea in bar, and 
defendant has not been put in jeopardy.’ 
eases the writ of error must be taken within thirty 
days after the decision or judgment has been ren- 
dered, and must be diligently prosecuted, and is 


81. Act March 2, 1907 (34 St. at 
- L. ec 2564 p 1246); U. S. v. Comyns, 
DASE Os 9849239 SCE 98 638 Ti.) edt 
287; U. S. v. New South Farm, etc., 
Co., 241 U. S. 64, 36 SCt 505, 60 L. 
eds 890; UU." S: ve Portalée, 235 U.S? 
Bis RSGELL, 259 Hiuwied ets) ASH avs 
Foster, 233 U. S. 515, 34 SCt 666, 
58 L. ed. 1074 [rev 211 Fed. 206]; 
We S52 iv. SBarnow, 239 We S074) 36 
SCt 19, “60 Le ed. 155: 

[a] Interpretation, as well as 
“construction,’® of a statute is cov- 
ered by the act, although there 
may be an 
tween interpretation anc construc- 
tion. U.S. v. Keitel, 211 U. S. 370, 
BOM SCt 12357 53" ved. §230=iolt Us 
Siw. Herr, 211°°U. S. 404, 29: SCt 
184, 53-4." 60.9251 ;-U. Sve Bigses, 211 
U. S. 507;-29 SCt 181, 53 L. ed. 305]. 

[b] The trial court necessarily 
construes| the statute when it holds 
that the acts, charged do not fall 
within the condemnation of the stat- 
ute. U.S. v. Birdsall, 233 U. S. 223, 
84 SCt 512, 58 L. ed. 930 [foll U. S. 
Wa Patten, 226) Us 8.525, 33 -SCt 144, 
57 L. ed. 333, 44 LRANS 325]; U. S. 
V. Heinze, 218 U. S. 582, 31 SCt 98, 
54 L. ed. 1139; U. S. v. Corbett, 215 
U. S. 233, 30 SCt 81, 54 L. ed. 173. 

[ce] Contention that the indict- 
ment was quashed in the exercise of 
discretion is untenable to defeat ap- 
pellate jurisdiction, where the de- 
cision was based upon the construc- 


tion of a federal statute. U.S. v. 
Heinze, 218° U. S. -547, 31 Sct 102, 
54 L. ed. 1145. 

[ad] Conspiracy illegally to ac- 


quire coal lands.—Jurisdiction to re- 
view 2 judgment quashing an in- 
dictment for conspiracy illegally to 
acquire coal lands from the United 
States, because of the opinion that 
the federal statute did not prohibit 
the acts complained of, could not be 
successfully challenged on the 
theory that the indictment, and not 
the statute, was construed. U.S. v. 
Teeitel, 2li. U. Se2370~ 29) SCt 123, 
5? Lk. eds 230) [toll Ua'S) v. Merr; 241 
U. S. 404, 29 SCt 134, 53 L. ed. 251]. 

[e] Where the record does not 
show the ground on which an in- 
dictment was quashed (1) no review 
may be had. U.S. v. Moist, 231 U. 
Smet Oe SCt 8255.20.58" lated e244. 
(2) But the record may be suffi- 
cient in this behalf, even where the 
ground upon which the court pro- 
ceeded is not very clear. U.S. v. 
Heinze, 218 U. S. 547, 31 SCt 102, 
54 L. ed. 1145. 

[f] A decision quashing counts 
as “bad in law” is not reviewable. 


Weasevee Carter, Y38l “Wr S: 492) 34 
sct 173, 58. L. ed. 330. . 
{g] Violation of ation 


Law.—The United States may bring 
error to review a judgment of a 
federal district court, quashing an 
indictment for violating the Immi- 
gration Act of March 3, 1903 (32 St. 
at eds, 0et7 sie) 1012S 318) 7 by: 
willfully permitting an alien to land 
at another place than that desig- 
nated by the immigration officers, 
because the indictment disclosed 
that the alien in question was a sea- 
man. Taylor v. U. S., 207 U. S. 120, 
98 SCt 53, 52 L. ed. 130 [aff 152 Fed. 
1, 81 CCA 197] [foll on the ques- 
tion of construction Schrotter v. U. 
S., 157 Fed. 1005, 85 CCA 679]. 
[h] Introducing liquor into In- 


abstract difference be-’ 


FEDERAL COURTS 


defendant.®° 


In such 


dian territory.—The decision of a 
federal district court sustaining a 
demurrer to an indictment for intro- 
ducing liquor into the Indian coun- 
try is reviewable in the federal su- 
preme court by writ of error, where 
the question whether the indictment 
charges any offense against the 
United States involves the validity 
of the act’ of Jan. 30, 1897 (29 ‘St. 
at L. 506 c 109), as applied to the 
facts stated. Un eSiew. Sutton). 275 
U. S. 291, 30 SCt 116, 54 L. ed. 200 
[rev 165 Fed. 253]. 

[i] Violation of Anti-Trust Law. 
—A judgment of a federal district 
court, sustaining a demurrer to 
counts in an indictment charging 
viclation of the Anti-Trust Act of 
July 2, 1890, aS not within the stat- 
ute, is based on the construction of 
the statute and reviewable. U. S. 
Vv. Patten, 226 U. S/ 525, 33° SCt 141, 
57 L. ed. 333 [rev 187 Fed. 664, 106 
CCA 600]. 

{j] Violation of Interstate Com- 
merce Act.—A judgment of a fed- 
eral district court in a criminal prose- 
cution of an express company under 
the act to regulate commerce, sSus- 
taining a motion to quash service, 
which the court treated as a de- 
murrer to the indictment, and dis- 
missing the case because an express 
company is not a corporation, but is 
a joint-stock association, is review- 
able as a decision setting aside the 
indictment, based upon the construc- 
tion of the statute upon which the 


indictment is founded. U. S. Vv. 
Adams Express Co., 229 U. S. 381, 338 
SCt 87h 57 lis edi 123%. 

[k] Overlooking existence of 


etatute.—The meaning of the act of 
March 4, 1913, relating to the opera- 
tion by carriers from a quarantine 
state to another state on which an 
indictment is founded may be _ mis- 
construed so as to permit a direct 
writ of error from the supreme 
court to a judgment of the district 
court sustaining a demurrer to an 
indictment based on the construc- 
tion of the statute, not only by mis- 
interpreting the language of the 
statute, but by overlooking its exist- 
ence. U. S. v. Nixon, 235 U. S. 2381, 
35 SCt 49, 59 L. ed. 207. : 

[1] Sufficiency of averments in 
indictment.—A decision of a federal 
district court on demurrer that the 
averments of an indictment charging 
violations of the Anti-Trust Act 
were insufficient to connect individ- 
ual defendants with the_ offense 
charged cannot be reviewed in the 
federal supreme court at the_ in- 
stance of the government. U.S. v. 
Pacific, etc., R., ete, Co., 228 U. Ss. 
87,98 SCt 443, 57 LL. ed. 742. 

[m] The district court’s construc- 
tion of the indictment must be ac- 
cepted by the supreme court and the 
review confined to the question of 
the construction of the statute in- 
volved in the decision. U. S. v. Col- 
gate, 250 U. S. 300, 39 SCt 465, 63 L. 
ed. 992 [aff 253 Fed. 522]; U. S. v. 
Carter, 231 U. S. 492, 34 SCt 173, 58 
L. ed. 330; U. S. v. Winslow, 227 U. 
S. 202, 33 SCt 253, 57 L. ed, 481 [aff 
195 Fed. 578]; U. S. v. Miller, 223 
U. S: 599, 32 SCt 323, 56 L. ed. 568. 

[n] Disposition of cause. — The 
federal supreme court when revers- 
ing a judgment of a federal district 
court sustaining demurrers to an 


entitled to precedence over all other cases.** 
it is expressly provided that no writ of error shail 
be taken by or allowed the United States in any 
case where there has been a verdict in favor of 
The statute is constitutional ** but so 
far as it is an innovation in eriminal jurisdiction 
in the classes of cases specified it cannot be extended 
beyond its terms,®’ although its remedial character 
is entitled to due weight.%8 
open to review, which must be confined to the de- 
cisions enumerated in the statute.®? 


[25C.J.] 917 


But 


The whole case is not 


indictment charging violations of 
the Anti-Trust Act, based on the 
construction of that act, will leave 
it open to that court to pass on such 
grounds of demurrer as were not 
considered in the former ruling. 
S: -v.i Pacific; .ete:, B., ete, ‘Col, 
Ui Sopsiteiss ISCt 4435 O71) ke 


742. 
Act March 2, 1907 (84 St. at 
L. ce 2564 p 1246). 

83. Act March 2, 1907 (34 St. at 
ice 2564> p. 1246): «U.. -S.2 ves asses 
alekuy S. 601, 31 SCt 124, 54 L. ed. 

[a] The quashal of an indict- 
ment may constitute a “decision or 
judgment sustaining a special plea 
in bar, when the defendant has not 
been put in jeopardy.’’ Whether or 
not it does so ‘is to be determined, 
not by form but by substance.” U. 


U. 
228 
ed. 


rS. v. Thompson, 251 U. S. 407, 412, 


40 SCt- 289, 64 L. ed. 333 [foll U. S. 
v. Oppenheimer, 242 U. 8S. 85, 37 
SCt 68, 61.L. ed. 161; U. S.-v. Bar-= 
ber 219 VU Se 1725, 8h -SCh 209 eo oeee 


The decision need not be 
based on invalidity or construction 
of the statute (1) on which the in- 
dictment was based where the writ 
of error iS sued out on this ground. 

. S. v. Oppenheimer, 242 U. S. 
85, 28% “SCt68,°61 Li edi- 1612 (2) 
A decision sustaining a special plea 
in bar to an indictment is review- 
able in the supreme court, although 
it involves the application rather 
than the invalidity or construction, 
strictly speaking, cf the statute on 
which the indictment was founded. 
U. S. v. Celestine, 215 U. S. 278, 30 
SCt= 937-54- i. sed.. 195. 

84 Act March 2, 1907 (34 St. 
L. ec 2564 p 1246). 

85. Act March 2, 1907 (34 St. 
L. c 2564 p 1246). 

s6. U. S. v. Heinze, 218 U.S: 
Heer ol ES Ct198) bash cde al3oF 
AnnCas 884; U.-S.-v. Bitty, 208 U. 
S. 398, 28 SCt 296; 52 Li. ed. 543; 
Naylor. VewUse Si, 2002 U9 Se 20s es 
SCt 53, 52)- Lied) 130. 

87. U. S. v. Dickinson, 213 U, S. 
92,,29 SCt 485, 53 L. ed. 711. 

[a] A state statute giving a 
right to the state to appeal in cases 
where ‘‘an indictment is quashed, 
or adjudged insufficient on demurrer 
or where judgment thereon is ar- 
rested’ was held not to include the 
right of appeal where an informa- 
tion was thus quashed or adjudged 
insufficient. State v. Cornelius, 143 
Mo. 179, 44 SW 717 (the words “in- 
dictment” and “information” present 
two well defined and different mean- 


ings). 
UU So vo Herre. 210 We Sh404; 


88. 
29 ‘SCt 134; 58) L.ved. 251. 

s9. U. S. v. Keitel, 211 U. S. 370, 
399, 29 SCt 128, 53 L. ed. 230 [foll U. 
Si v2 Portale, 235° U. S. 27, 35 SCt 
1, 59 L. ed. 111] (“leaving all other 
questions to be controlled by the 
general mode of procedure _ govern- 
ing the same”); And see U. S. v. 
Kissel; 218°U. S. 601, 31 SCt 124.54 
Li. ed. 1168 (to same effect). 

[a] Thus, where an indictment is 
sustained upon the construction of 
a federal statute and also because 
the indictment is bad upon general 
principles of criminal law, the su- 
preme court will decline to consider 
the latter questions of general law. 


at 


at 


918 [25C.J.] 


[§ 268] (7) Judgments on Claims against United 
Judgments of the district courts in the ex- 
ercise of the power conferred on them by the 
Tucker Act to decide claims against the United 
States are reviewable directly and exclusively by 
the supreme court,®? the limitation upon such ap- 
pellate jurisdiction being the same as that which 
is imposed by the Judicial Code in respect of 


States. 


judgments of the court of claims. 


U. S. v. Stevenson, 215 U. S. 190, 
SUL Set 35, 54 i. ed? P1153. 

[b] Contention by deferdant in 
error that the court misconstrued 
the indictment, or -that there were 
such defects therein that it was 
rightly quashed, irrespective of the 
construction of the statutes which 
led the trial court to do so, cannot 
be considered. U.S. v. Keitel, 211 
We S213870,9 29. 'SCt i123, 538 i ed- 2380 
ProlieWes Siv; Herr, 211 US. 404 
Rosse teat a 4.0 bo ihr sed .he5 103 

[c] A judgment sustaining a spe- 
cial plea in bar is reviewable only 
(1) upon the question whether such 
plea can be sustained. U.S. v. Kis- 
Selaezis, Un. S; 601, 81 ‘SCt 124) +54 
Lined.=. 1168." OW ieiSia ve Maison, 71213 
U. S. 115, 29 SCt 480, 53 L. ed. 725. 
(2) The various grounds of de- 
murrer to the indictment cannot be 
considered. U.S. v. Mason, 213 U. S. 
Mib;) 29 -SCt 480, 53 .L:. ed. 725. 

90. Act March 8, 1887 (24 U. S. 
St. at Ll. 505 c 359). 

Jurisdiction of district courts un- 
der the Tucker Act see infra § 348. 

Si. stiomer Hrotch, Ine! v.U.. Ss 
248 U. S. 458, 39 SCt 158, 68 L. ed. 
359 [rev 286 Fed. 133, 234 Fed. 608, 
expl U. S. v. Buffalo Pitts Co., 234 
U. S. 228, 34 SCt 840, 58 L. ed. 1290]; 
neidstv. U.S. 201°). Sab294 295SCt 
171, 53 L. ed. 313 [overr Ogden v. 
Sse ees. S90 FUT (SCt, 602° Sz 
L. ed. 493, as stated in Fritch, Inc. 
v. U. S., 248 U.S. 458, 39 SCt 158, 63 
L. ed. 359]; Chase v. U. S., 155 U.S. 
489, 15 SCt 174, 39 L. ed. 284; U.S. 


(set forth 


93. "Reid v. U. S., 211 U. S. 529, 
Zoe sCts 171,958) I. -ed.> 313: 

94 [a] Jurisdiction and  exer- 
cise thereof.—Lovato v. New Mex- 
con 2426 U.S 199} s387- SCcte107,- 61 
L. ed. 244; Schmidt v. Bank of 
Commerce, 234 U. S. 64, 34 SCt 730, 
58 L. ed. 1214 [rev 16 N. M. 414, 
120 -P* 670]; Denver, etc., RR. Co. v. 
Arizona, etc., R. Cc., 238 U. S. 601, 
oe eo@t. 691, 68 Le edi1141 faft 16 
Neel IVS Peels Tevisae, 
Ryan, 233 U. S. 278, 34 SCt 481, 58 
Weeed.. 957). [laff 13 “Ariz, 120, 108. P 
AGI) 13: “Ariz. 282) 114 P 557]; 
zona v. Copper Queen Cons. f 
Co. 233: U. S. 87, 34 SCt 546, 58 
Peed. 863) [aff-13 Ariz. 198,108 P 
960]; Grant Bros. Constr. Co, v. U. 
Sees 1. Sir 647, 34 iSCt) 452° 58 
im eds 776) Fatt. 13° Ariz. 888, 114: Pp 
955]; Arizona Bank v. Thomas Hav- 
erty.eCo., 232) U.S. 106; 34 SCt 235, 
Pslened. 526) ath 13° Arize 448) 445 
P 73]; Gila Valley, etc. R. Co. v. 
Hall, 282 U. S. 94, 34 SCt 229, 58 
Pancd molt [atl 138s Ariz 270,. 112P 
845]; Work v. United Globe Mines, 
231 U. S. 595, 34 SCt 274, 58 L. ed. 
ooo fate 12) Ariz. 339, 100° P3134. 
Phenix R. Co. v. Landis, 231 U. S. 
DNS aoA SOL LT 9, 58 Lived. (377 [att 
13 Ariz. 80, 108 P 247, 13 Ariz. 279, 
112 P 844]; Straus v. Foxworth, 231 
U. S. 162, 34 SCt 42, 58 L. ed. 168: 
Citizens’ Nat. Bank v. Davisson, 229 
Weis. 2l2neensCt, 625, 57 ta edi 1l53) 
Sanford v. Ainsa, 228 U.S. 705, 
33 SCt 704, 57 L. ed. 1033 [aff 13 
Ariz. 287, 114 P 560]; Luke v. Smith, 
227 U. S. 379, 33. SCt 356, 57 L.-ed. 
558 [aff 13 Ariz. 155, 108 P 494]; 
Brooklyn Min., etc, oO. v. Miller, 
220 W S20194,033 (SCt. 251,57 Li. 
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[§ 269] c¢. Of Courts of Territories and Out- 
lying Possessions—(1) In General. 
court of the United States was given considerable 
appellate jurisdiction with reference to the supreme 
courts of the various territories, but since there 
are, at the present time, no territories within the 
limits of the United States proper, the question 
of this jurisdiction does not call for extended. dis- 


The supreme 


cussion,®* especially as it is established that a judg- 


AUS ai. 13 Ariz: | Ais OSt mera tt 1s 
Gray v. Taylor, 227 U.S. 51, 33 SCt 
199, 57 L. ed. 413 [aff 15 N. M. 742, 
113 P 588, and aff 16 N. M. 467, 117 
P 1127]; Southwestern Brewery, 
etc., Co. v. Schmidt, 226 U.S. 162, 
33 SCt 68, 57 L.-ed. 170 [aff 15 N. 
M. 232, 107 P 677]; Jones v. Spring- 
er, 226. Uy 8.148) 338 SCt164, 57 4L. 
ed. 161 [aff 15 N. M. 98, 103 PB 265]; 
Harty! vw. Victorias) 226-0 S:.12>.33 
SsCt 4, 57 L. ed. 103; Zeckendorf v. 
Steinfeld, 225.U. S. 445, 32 SCt, 728, 
56 L. ed. 1156 [mod 12 Ariz, 245, 
100 P 784]; Nielson v. Steinfeld, 224 
U. S. 584, 32 SCt 609, 56 L. ed. 872 
[rev 12 Ariz. 381, 100 P 1094]; Cla- 
son, v. Matko, 223 U. S. 646, 32 
SCt 392, 56 L. ed. 588; Diaz v. U. S., 
223 U. S..442, 32 SCt 250, 56 L. ed. 
500, AnnCasi1913C 1138; Treat v. 
Grand Canyon R. Co., 222 U. S. 448, 
32\ SCti125, 56 LL. ed. 265 [afi 12 
Ariz, 117, 100 P 438]; Lewers v. At- 
cherly, 222 U. S. 285, 32 SCt 94, 56 
L. ed. 202; Eagle Min., etc.; Co. v. 
Hamilton, 218 7U), S. 613, 131 .SCt 27, 
54 L. ed. 1131 [aff 14 N. M. 271, 91 
P 718];. Montezuma Canal Co. v. 
Smithville Canal Co., 218 U. S. 371, 
31 SCt 67, 54 L. ed. 1074 [rev 11 Ariz, 
99, 89 P 512]; Monserrate Garcia 
Maytin v. Vela, 216 U. S. 598, 30 SCt 
439, 54 L. ed. 632; Albright v. Sando- 
val, 216 U. S. 331, 30 SCt 318, 54 L. 
ed. 502 [aff 14 N. M. 345, 93 P 717]; 
Sante Fe. County v. New Mexico, 
215 U.S. 296, 30 SCt 111, 54 L. ed. 
202 faff 14 N. M. 134, 89 P 252]; 
English v. Arizona, 214 U. S. 359, 
29 SCt 658, 538 DL. ed..1030. [aff 11 
Ariz. 87, 89 P 501]; Laurel Oil, etc., 
Co. Nv... Morrison, 7212 12 S20291,) 429 
SCt 394, 53 L. ed. 517; Honolulu 
Rapid Transit, etce., Co. v. Wilder, 
211 UniSied44, 295SCti46u53 Lie ed. 
124; Kealoha v. Castle, 210 U. S. 
149, 28 SCt 684, 52 L. ed. 998; Shaw- 
nee Compress Co. v. Anderson, 209 
U. S. 428, 28 SCt 572, 52 L. ed. 865; 
Crary v. Dye, 208 U. S.' 515, 28 SCt 
360, 52 L. ed. 595; Lewis v. Herrera, 
208) -U.S.-309, 28 ‘SCt).412, 52° Li. ed: 
506; Southern Pine Lumber Co. v. 
Ward, 208 U. S. 126, 28 SCt 239, 52 
L. ed. 420 [aff 16 Okl. 131, 85 P 459]; 
Crowe v. Harmon, 204 U. S. 241, 27 
SCt 280, 51 L. ed. 461 [aff 8 Ariz. 
St, LPL ATS |e Grower-vs -Tnieky, 


204 U. S. 228, 27 SCt 275, 51 1. ed. 
454 [aff 8 Ariz. 176, 71 P 965]; 
New York Foundling Hospital v. 


Gatti, . 203 U.S. 429, 27. SCt 53, 51 
L. ed. 254 [dism app 9 Ariz. 105, 79 
P 231, 7 LRANS 306]; Chicago Nat. 
Live Stock Bank v. Geneseo First 
Nat. Bank, 203 U. S. 296, 27 SCt 79, 
51 Di ed. -192 flaff 15. Ok1, 194, 79 
P 1134]; New Mexico v. Denver, etc., 
Re Cole 2203) Digs a8 oes eSCt ade W511) 
L. ‘ed. (78) aff 12-5N, M.- 425,78 Pp 
74, 79 P 295]; Halsell v. Renfrow, 
202010. Si. 287, 26) SCt 7610050) , ed, 
1032, 6 AnnCas 189 [aff 14 Okl. 674, 
78 P 118, 2 AnnCas 286]; New Mex- 
ico v. Atchison, etc, R. Co., 201 
U. S. 41, 26 SCt 386, 50 L. ed. 651; 
Guss_ v. Nelson, 200 U. S. 298, 26 
SCt 260, 50 L. ed. 489 [aff 14 Okl. 
296, 78 P 170]; Herrick vy. Boquillas 
Land, etc., Co., 200 U. S. 96, 26 Sct 
192, 50 L. ed. 388 [aff 8 Ariz. 
258, 71 P 924]; Albright v. New 
Mexico, 200 U.S. 9, 26 SCt. 210, 50 
L. “ed. 346 [dism app 13 N. M. 64, 
79 P 719, 11 AnnCas 1165]; Okla- 
homa City v. McMaster, 196 U. S. 
529, 25 SCt 324, 49 L. ed. 587 [rev 


12-SOKL 5710, 13h PB Oboe Core 
stock v. EHagleton, 196 U. S. 99, 
25 SCt 210, 49 L. cd. 402 [dism 


app 11 Okl. 487, 69 P 955]; New: v. 


Oklahoma, 195 U. S, 252, 25 SCt 68, . 


49 L. ed. 182; U. S. v. Denver, ete., 
Rip-Co, LOT WS. 84.7949 SCH 33-84 
L. ed. 106; McClung v. Penny, 189 
U.S. 143, 28 SCt 589, 47. L. ed: 751 
[dism writ of error.11 Okl. 474, 69 
PRiz90e ? Us Sk rrrusty Com veNew 
Mexico, 183 U. S. 5356, 22 SCt 172, 
46 L. ed. 315 [aff 10 N. M. 416, 62 
PP 987]; Armijo. v. \Armijo; 1312: 
S. 558, 21 SCt 707, 45 L. ed.-1000; 
Thompson y. Ferry, 180 U; S. 484, 
21 SCt 453, 45 L. ed. 633 [aff 6 Ariz. 
301, 56 P 741]; Ansley v. Ainsworth, 
180 U.S. 258, 21.SCt 864,) 45° I, ed: 
517; Apache County vy. Barth, 177 
U. S.. 538, 20 SCt 718, 44 L. ed. 878 
[new s6> Ariz. 23,55 84 oP TSA) Botts 
v. Hollon, 177 U. S, 365, 20 SCt 654, 
44 L. ed. 808 [rev 6 Okl. 696, 52 P 
917); <Black «vie Jackson, 477 Ui. S 
849, 20 SCt 648, 44 L. ed. 801 frev 
6 ,Okl.. 751, 52° PP. 406]; ‘Caffrey, vy, 
Oklahoma, 177 U. S. 346, 20 SCt 664, 
44 L. ed. 799 [writ of error and app 
dism 177 U. S. 349, 20 Sct 666, 44 
L. ed. 801]; Simms v. Simms, 175 
U. S. 162,° 204S@t 58) 4401. bed. aiats 
bmod': 5 | Ariz: 2112.) 181 PSs 1028 qe 
Stephens v. Cherokee Nation, 174 U. 
S. 445, 19 SCt 722, 43 Li ed. 1041; 
Guthrie Nat. Bank v. Guthrie, 173 
U. S./528,.19 SCt 513, 48 Li. ed. 7965 
Central Li.) &)T.. Co: vz Campbell 
Commn, Co., 173 U. S. 84. 19 SCt 346, 
43 L. ed. 623 [rev 5 Okl. 396, 49 P 
48]; Marshall v. Burtis, 172 U.S. 
630, 19 SCt 290, 43 L. ed. 579; Naeg- 
lin v. De Cordoba, 171 U. S: 638, 19 
SCt 35, 43 L. ed. 315 [aff 7 N. M. 
678, 41 P 526]; Young v. Amey, 171 
U. S. 179, 18 SCt 802, 43. L, ed, 127; 
Holloway v. Dunham, 170 U. S. 615, 
18 SCt 784, 42 L. ed. 1165; Grayson 
v. Lynch, 163 U.S. 468, 16 SCt 1064, 
41 L. ed. 230; Karrick vy. Hanna- 
man, 168 U. S. 328, 18 SCt 135, 42 
L. ed. 484; Harrison v. Perea, 168 
U.S. 311,) 18. SCt.129, 42 Lv .ed: 478; 
Springville City v. Thomas, 166 U. 
SOL TIS Ot paid Tamed Tt Li eds 1272s 
Borrego vy. Cunningham, 164 U. Sg. 
C250 INAS Ct m8 2 4sie bq.) Bre [rev 
8 N. M. 655, 46 P 211]; Bear Lake, 
etc., Waterworks, ete. Comey. “Gare 
land, 164 U. S. 1, 17 Sct 7, 41 L. ed. 
327; Kelsey y. Crowther, 162 U. §S. 
404, 16 SCt 808, 40 L. ed. 1017; Haws 
v. Victoria Copper Min. Co.;, 160. Uk 
S71 303,116 1 SCty 289.400, ed. 436; 
Maricopa, ete, R. Co. vy. Arizona, 
1562 Uy S.A Lie Sat S91; 489) «la: 
ed. 447; Linford v. Ellison, 155 U. 
S508; b SCENT eOumad: 289% 
Mammoth Min. Co. v. Salt Lake 
Hdywete.;5 Con o 1 yi 447, 14 SCt 
384, 38 L. ed. 229: San Pedro, etc., 
Col Vay Un i Sea abu eae 1210 ,.eohe 
Sct 94, 36 L. ed. 911; Blue Jacket 
Verb Mill Could Tie, 1 SLi 12 SCE 
711, 36 L. ed. 469; Idaho, ete., Land 
Impr. Co. v. Bradbury, 132 U. 8. 509, 
LOSSCt oA Vii Bein Med wedy 433; Farns- 
worth v. Montana, 129 U. Ss. 104, 9 
SCt: 253) 820 dnined. 616; Snow v. U. 
S., 118 U. S. 346, 6 Sct 1059, 30 L. ed. 
207; Cannon v. U. S:, 116 Wyn, 
6 1S Cb 278)5 29. dus ved: 561; Sparrow v. 
Strong, 3 Wall. (U. S.) OM, TR aliweeds 
49; Young vi» Uy Ss 176 Fed. 612; 
Zeckendorf v. Steinfeld, (Ariz.) 138 
P 1044; Sandoval vy. U. S. Fidelity, 
etc,, Co., 12 Ariz. 348, 100 Pp 816; 
Johnson y. Tully, 2 Ariz. 2238,, 120 


: a a) 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment of a state court in a case transferred to it 
from a territorial court is not subject to review by 
the United States supreme court merely because 
the action was begun in a territorial court.®® 
supreme court is, however, the appellate tribunal 
‘with respect to the supreme courts of the outlying 
territories and possessions of the United States, in 
respect of cases not reviewable by the circuit court 
of appeals,®” although it will not ordinarily review 
questions of practice in such courts where the prac- 
tice followed was based on local procedure.°® 
view by the supreme court of decisions. of the 
supreme courts of Hawaii and Porto Rico and of 
the supreme court of the Philippine Islands is con- 


sidered in the following sections.°® 


[§ 270] 


567; In re Borrego, 8 N. M.. 655, 46 


Pt patio Lot ices Oley iN, Sel 
182, 41 UL. ed, 572]; De Cordova v. 
Korte, 7-°N..M. 678, 41 BP. 526 [aff 


Hols. US. 63s, 29 SCt 35; 43) Wryeed. 


315]; Peo. v. Clayton, 4 Utah 449, 
PINE 213" 
[b] Effect of admission of terri- 


tory as state-—Northern Pac. R. Co. 
v. Holmes, 155 U. S. 137, 15 SCt 28, 
39 L. ed. 99; Webster v. Reid, 11 
How. (U. S.) 437, 138 
Hunt v. Palao, 4 How. F 
tie ed. ith; Young vy... Us ss:,, 
Fed. 612; Hamilton v. Kneeland, 1 
Nev. 60. 

95. Van Dyke v. Cordova Copper 
Co., 234 U. S. 188, 34 SCt 884, 58 L. 
ed. 1273 [dism app 14 Ariz. 499, 
L325 P94): 

96. De la Rama v. De la Rama, 
947 DU. S- 154; 36 SCt 518, 60°. ed. 
932; Cardona v. Quifiones, 240 U. S. 
83, 86 SCt 346, 60 L. ed. 538; De 
Villanueva v. Villanueva, 239 U.S. 
293, 36 SCt 109, 60 L. ed. 293; Nadal 
v. May, 232 U. S. 447, 34 SCt_ 611, 
58 L. ed. 1040; Work v. United Globe 
Mines, 231 U. S. 595, 34 SCt 274, 58 
‘fy. ed. 389;°Pheenix R. Co. v. Landis, 
Poe Ty. I T8842 SEt 797758 ao. ed. 
877; Zayas yv. Lothrop, 231 Urges: 
171, 34 SCt 108, 58 L. ed. 172; Alzua 
v. Johnson, 231 U. S. 106, 34 SCt 27, 
58 L. ed. 142; Gray. v. Taylor, 227 
Tews pine oe) SCt 199407. ed. 413, 
Kalanianaole v. Smithies, 226 U. S. 


462, 33 SCt 169, 57 L.. ed. 303; :Jones 
vy. Springer, 226 U. S. 148, 33 SCt 
64, 57 L. ed. 161. 


See infra § 327. 
Schmidt v. Bank of Com- 
234. U. S. 64, 34 SCt 730, 58 


97. 
98. 


merce, 

I. ed.. 121%; Denver, etc., R. Conde 
Arizona, etc., R. Co., 233 U. S. 601, 
384 SCt 691, 58 L. ed. 1111; Tevis 
v. Ryan, 233 U.S. 273, 34 sct 481, 
58 LL, ed. 957; Herbert. v. Bicknell, 


933 U. S. 70, 34 SCt.562, 58 L. ed. 
854; Priest v, Las Vegas, REM ORIG 
604, 34 SCt 443, 58 L. ed. 751; Mon- 
toya v. Gonzales, 232 U. S. 375, 34 
SCt 413, 58 L. ed. 645; Calaf y 
- Fugurul v. Calaf y Rivera, DEO, 
OS, 80157634) 5Ct 411, 58 L. ed. 642; 
Sanford v. Ainsa, 228 U. S. 705, 33 
Sct 704, 57 L. ed. 1083. 
- 99. Cases from Hawaii and Porto 
Rico see infra § 270. 
Cases from Philippine Islands see 
infra se 27 1. 
Review in circuit court of appeals 
see infra § 327. 
Jud. Code § 246, as amended 
1915 (38 U. S. St. 

‘at L. 804 c 22 § 2), U. S. Comp. St. 
(1916) p 1787. 


[a] Decisions pte! er beta 
utes relati to Porto co.—Porto 
Rico v. Pera nels 235 U. S. 251, 35 
sct 33, 59 L. ed. 215; Monagas v. 
Albertucci y Alvarez, 235 U. SiaaSil 
35 SCt 95, 59 L. ed, 139; Van Syckel 
y, Arsuaga, 231 U. S. 601, 34 SCt 


(2) Hawaii and Porto Rico. 
cial Code?! provides that writs of error and appeals 
from the final judgments and decrees of the supreme 

- court of the territory of Hawaii and of the supreme 
court of Porto Rico/may be taken and prosecuted 


‘Brown, 208 U. S. 429, 28 SCt 385, 52 


FEDERAL COURTS 


reculations, and 
The 


state in which a 


other cases, civil 


Re- 


The Judi- | and authority as 
or writ of error.® 
of certiorari can 
duly applied for 
of the judgment 


268, 58 L. ed. 393; Phoenix R. Co. v. 
Landis, 231 U. S. 578, 84 SCt 179, 
58 L. ed. 377; Zayas v. Lothrop, 231 
U.S.) 1713734 SCt 108, 58 i. ed. 172; 
Ochoa v. Hernandez y Morales, 230 
U.S) 139, 33. SCt 1033, 57 Tue ed. 1427; 
Rosaly v. Graham, 227 U. S. 584, 
33 SCt 333, 57 L. ed. 655; Aran v. 
Zurrinach, 222 U. S. 395, 32 SCt 162, 
56 LL. ed. 246; Munsuri v. Fricker, 
Ooo MR Sr kad. se“ SCHl0S Soe mned. 
121; Tefft v. Munsuri, 222° U. S2114, 
32 SCt 67, 56 L. ed. 118; Garzot v. 
Rios de Rubio, 209 U. S. 283, 28 
SCt 548, 52 L. ed. 794; Kent v. Porto 
Rico, 207 U.S. 113, 28 SCt 55, 52°L, 
ed. 127; American R. Co. v. Castro, 
204 U. S. 453, 27 SCt 466, 51 L. ed. 
564; Ortega v. Lara, 202 U. S. 339, 
26 SCt 707, 50 L. ed. 1055; Serralles 
v. Esbri, 200° U. S. 1038, 26 SCt 176, 
50 L. ed. 391; Rodriguez v. U. S., 198 
U. 8.156, 25 SCt 617, 49 L. ed. 994; 
Amado v. U. S., 195 U. S. 172, 25 SCt 
13, 49 L. ed. 145; Crowley v. U. S., 194 
US 461 P84 SCE 730, “48 Ted: 
1075; Ribas v. U. S., 194 U.S. 315, 
24 SCt 727, 48 L. ed. 994; Cerecedo 
Ne Calderon, 7 Porto Rico Fed. 

[b] Amount in controversy.—Un- 
der earlier statutes applying to 
Hawaii and Porto Rico, an appeal or 
writ of error would lie in any case 
where the amount in controversy ex- 
ceeded five thousand dollars. Hapai 
v. Brown, 239 U. S. 502, 36 SCt 201, 
60 L. ed. 407; Spreckels v. Brown, 
912 U. S. 208, 29 SCt 256, 53 L. ed. 
476; Honolulu Rapid Transit, etc., 
Co. v. Wilder, 211 U. S. 144, 29 SCt 
46, 53 L. ed. 124; Cerecedo v. Cal- 
deron, 7 Porto Rico Fed. 85; Rivera 
vy. Sun L. Assur. Co., 6 Porto Rico 
Fed. 587. 

2. Jud. Code § 246 as amended 
by Act Jan. 28, 1915 (38 St. at L. 
804 ce 22 § 2); Inter-Island Steam 
Nav. Co. v.' Ward, 242.U. S. 1, 37 
Sct 1, 61 L. ed. 113; Hapai v. Brown, 
239 U. S. 502, 36 SCt 201, 60 L. ed. 
407; Cerecedo v. U. S., 239 U. S. i 
36 5 SCH 34060... ed. 11837 Bierce wy. 
Waterhouse, 210 U. S. 320, 31 SCt 
241, 55 L. ed. 237; McCandless v. 
Pratt, 211-U, S. 437,29 SCt 144, D3 
L. ed. 271; Honolulu Rapid Transit, 
ete., Co. v. Wilder, 211 U. S. 144, 29 
SCt. 46, 538 ., ed. 124; Notley v. 


L. ed. 559; Harrison v. Magoon, 205 
T S501, 27 SCE 577, 51 L. ed, 900; 
Equitable L. Assur. Soc. v. Brown, 
AS. TI Sa. 308, 28 SCt.123).47° lvsed, 
190; John Ii Est. v. Brown, 201 Fed. 
924, 119 CCA 458 [rev on other 
erounds 235 U. S. 342, 35 SCt 106, 
59 L. ed. 2591; Wilder’s SS. Co. v. 
Hind, 108 Fed. 113, 47 CCA 243. 
[a] Effect of amendment. — Act 
Jan. 28, 1915, amending Jud. Code 
§ 246, governing appeals from the 
Hawaiian supreme court, takes 
away from the United States su- 
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to the supreme court of the United States, within 
the same time, in the same manner, under the same 


in the same classes of cases, in 


whieh writs of error and appeals from the final 
judgments and decrees of the highest court of a 


decision in the suit could be had 


may be taken and prosecuted to the supreme court 
of the United States under the provisions of sec- 
tion two hundred and thirty-seven,? and that in all 


or criminal, in the supreme courts 


of Hawaii and Porto Rico the supreme court of the 
United States may, on the petition of any party 
thereto, require by certiorari that the ease be cer- 
tified to it, after final judgment or decree, for 
review and determination, with the same power 


if taken to that court by appeal 
No writ of error, appeal, or writ 
be allowed or entertained unless 
within three months after entry 
or decree complained of. The 


preme ‘court the authority given by 
Jud. Code § 241 to review a decision 
of the circuit court of appeals on 
error to the Hawaiian supreme 
court, where there was no federal 
question and no diversity of citizen- 
ship. Inter-Island Steam Nav. Co. 
Ve Ward) 242:)U. Sia 37 SCt 1 6n 
L. ed. 113. 

[b] Judicial Code § 237 must be 
read into the text of Jud. Code 
§ 246, as amended, as such § 237 
read when such § 246 was enacted. 
This rule of construction in such 
situations is expounded and exempli- 
fied in In re Heath, 144 U. S. 92, 12 
SCt, 615, 36 L. ed. 358, and requires 
that the clause “where any title, 
right, privilege, or immunity is 
claimed under the constitution, or 
any treaty or statute of, or com- 
mission held or authority exercised 
under, the United States, 'and_ the 
decision is against the title, right, 
privilege, or immunity especially set 
up or claimed, by either party, under 
such constitution, treaty, statute, 
commission, or authority, may be 
reéxamined and reversed ‘or affirmed 
in the supreme court upon a writ of 
error,” be read into such § 246, as 
amended, because at the date of en- 
actment of the latter section, as 
amended, the quoted clause was in 
such § 2387, although by subsequent 
amendment of the latter section re- 
view of cases specified in the quoted 
clause can be had only on writ of 
certiorari. See Jud. Code § 2387, as 
amended, infra § 276. 

[c] Review by appeal cannot be 
had in any case, since a writ of er- 
ror and a writ of certiorari are the 
only méthods specified in Jud. Code 
§ 237 for review of decisions of state 
courts. See infra §§ 276. 313. 

Review of decisions of 
courts see infra §§ 276-324. 

8. Jud. Code § 246, as amended 
DysAet Jane 2810 om CS Mile seests 
atu. 804-e 22°8 °2)) U.S. Comps Sti. 
(1916) p 1787. 

{a] Supreme court rules regulate 
proceedings on applications for cer- 
tiorari to review a decision of the 
circuit court of appeals “or any 
other court.” Supreme Court Rules, 
rule 37 pars 2, 3 (set forth supra 
§ 206 note 60). 

[b] Review by certiorari in gen- 
eral.—The leading provision for re- 
view by certiorari, and the one which 
has given rise to a great number of 
reported cases, is Jud. Code § 240 
(supra § 206). Certiorari to Dis- 
trict of Columbia court of appeals 
see infra § 274, Certiorari to state 
courts see infra §§ 276, 318. Cer- 
tiorari to supreme court of Philip- 
pine Islands see infra § 271. 

Time limit for certiorari see supra 
§ 206 


4, Act Sept. 6, 1916 (39 St. at L. 
727 c 448 § 6). 


staite 
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Judicial Code provision for review by the supreme 
court of decisions of district courts expressly in- 
cludes the United States district court of Hawaii 
and the United States district court for Porto Rico.® 
Philippine Islands. 
gives to the supreme court appellate jurisdiction 
with respect to the final judgments and decrees? 
of the supreme court of the Philippine Islands § in 
all actions, cases, causes, and proceedings in which 


[§ 271] (8) 


5. Jud. Code § 238, 
§ 210 et seq. 

6. Jud. Code § 248 reénacted by 
Act Aug. 29,1916 [U. S. Comp! St; 
(1916), pp 1791-c 416 § 27]. 

7. See cases infra note 8. 

[a] Finality of judgment.—A 
judgment of the supreme court of 
the Philippine Islands which directs 
the entry of judgment for plaintiff 
below, in accordance with its deci- 
sion, but leaves to the lower court 
the judicial determination of the 
exact amount for which the judg- 
ment shall be entered, is not final 
for the purpose of an appeal to the 
federal supreme court, Martinez v. 
International Banking Corp., 220 U. 
SumctesitessCt 408,55. wed. 438. 

8. Montelibano v. La Compania 
General de Tabacos de Filipinas, 
Peed S-4 4D Dy i80, SCL 6lita, 60 duaced. 
1099; De la Rama v. De la Rama, 
241 U.0S2 154, 86 .SCt 518, 60. I. ed, 
932; Gsell v. Insular Collector of 
Customs, .239 U.. S. 93,. 36.-SCt 39, 
60 L. ed. 163; McMicking v. Schields, 
Zoo. S. 99,35 SCE 665, 59 I; Jed, 
1220; Obras Pias v. Regidor, 2 Phil- 
mppine | 151>. Contes, v.. Yu-Tibo,. 2 
Philippine 24. 

[a] The local court’s interpreta- 
tion of the local law (1) will ordi- 
narily be deferred to. Tayabas Land 
Comer vanila, b.: Co, .250;.U,. See, 
39 SCt 420, 68 L. ed. 819; Ibanez v. 


See supra 


Hongkong, ete., Banking Corp., 246 
U.S. 627, 38 SCt 413, 62 Ll. ed, 907: 
Ibanez v. Hongkong, ete. Banking 


Corp., 246 U.S. 621, 38 SCt 410, 62 
L. ed. 903; De Villanueva v. Vil- 
Janueva,. 239 UW. .S. 293, 36. SCt, 109, 
60 L. ed, 298. (2) But it need not 
be accepted where clearly erroneous. 
Philippine Sugar Est. Dev. Co. vy. 
Philippine Islands, 247 U. S. 385, 38 
SCt 513, 62. LL. ed. 1177: De Villa- 
nueva y. Villanueva, 239 U. S. 293, 
Bowe tebO9. 60. ir. ced. 2938. 

[b] Respecting local practice.— 
On the question whether the origi- 
nal judgment ereditors alone can 
Sue on a judgment in favor of a 
trustee and the beneficiary, where a 
new trustee has been appointed and 
the judgment has been assigned to 
him, the supreme court will not go 


behind the local practice. Kalania- 
naole v. Smithies, 226 U. S. 462, 33 
SCt 169.) 57. L,. ed... 308. 

[ec] Questions of fact (1) will 


not be examined on writ of error, 
Tayabas Land Co. v. Manila R. Co., 
250 U,1S. 22, 89 SCt 420, 63 L. ed. 
819; Gauzon v. Compafiia Gen. de 
Tabacos de Filipinas, 245 U. S. 86, 38 
SCt 46,62 L. ed. 165. (2) Concur- 
rent findings of fact by two lower 
courts will be accepted on appeal. 
De Villanueva v. Villanueva, 239 U. 
S. 293, 36 SCt 109, 60 L. ed. 293. 
[d] Contention not disposed of 
by lower court.—Where the supreme 
court of the Philippine Islands re- 
versed a judgment on a question of 
law, but did not dispose of the con- 
tention made under Philippine Code 
Civ. Proc. § 497 par 2, that the denial 
of a new trial placed on the ground 
of the insufficiency of the evidence 
to support the findings was error, 
the supreme court of the United 
States, on appeal, may review the 
evidence and finally dispose of the 
case. Philippine Sugar Est. Dev. 
Co., Ltd. v. Philippine Islands, 247 
U.S. 385, 38 SCt 513, 62 L. ed. 1177. 
{e] An objection not presented in 
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The statute ® 


in question.!4 


the lower court and not assigned as 
error will not furnish ground for re- 
versal. De la Rama v. De la Rama, 
240 US, 154, 36 SC 518) 160) led: 
932. 

OF 2 Paraiso. Veils, Sine Oia S808, 
28 SCt 127, (52 Lay ed. 12497 

[a] A conviction of falsification of 
documents under Philippine Pen. Code 
art 300 clauses 4, 7, is not reviewable 
in the federal supreme court as in- 
volving the-denial of the protection 
afforded by the Philippine Bill of 
Rights, where the most that can 
be gathered from the record is that 
accused contended that the com- 
plaint was bad by the rules of crimi- 
nal pleading. Paraiso v. U. S., 207 
U.S... 868,-28 SCt.1275-52-L: ed: 249. 

10. Gsell v. Insular Collector of 
Customs, 239 U. S. 98, 36 SCt 39, 60 
Eesed. 163. 

[a] A suit to restrain defendant 
from setting up title to certain gold 
mines in the Philippine Islands, or 
interfering with them, and to ob- 
tain an accounting, in which the 
meaning and effect of the provisions 
of the act of July 1, 1902 (32 St. at 
L. 703 c 13869 § 45), concerning min- 
ing titles, are in question, is one in 
which a statute of the United States 
is “involved.” Reavis v. Fianza, 215 
WaS.el65. 30 5SCt de ob4 teed a7 2e 

11. Compafiia Gen. de Tabacos v. 
Alhambra Cigar, ete. Mfg. Co., 249 
Ws Sei, woo, SCt. 224.) 63 Liamedends 4. 

[a] Denial of municipal obliga- 
tions.—Judgments of the supreme 
court of the Philippine Islands deny- 
ing any liability of the present city 
of Manila upon municipal obliga- 
tions incurred prior to the cession 
of the Philippine Islands to the 
United States by treaty with Spain 
Gilet ieee 1050 1898380 St) at ohn 
1754]), ‘are rendered in cases in 
which a treaty of the United States 
is involved, although no. distinct 
claim under that treaty was made 
in the pleadings. Vilas v. Manila, 


220 U. S. 345, 31 SCt 416, 55 L. ed. 
491. 

12. Board of Public Utility 
Comrs. v. Manila Electric R., etc., 


Co., 249° UTS: 262, 39° SOt 2725-68 
L. ed. 596. 

[a] The denial of a motion for 
rehearing by the supreme court of 
the Philippine Islands cannot serve 
to bring federal questions into the 
record so as to sustain a writ of 
error from the supreme court of the 
United States. Paraiso v. U. S., 207 
UW. S..368,-28 S@Ct 127,952 Li ed, 249, 

13. Board of Public Utility 
Comrs. v. Manila Blectric R., etc., 
Cow 249, SHV62) 39 TSCt 272 e768 

: 596; De Villanueva v. Vil- 
lanueva, 239 U. S. 298, 36 SCt 109, 
60 L. ed. 293; Export, ete, Lumber 
Co. v. Port Banga Lumber Co., 237 
U. S. 388, 35 SCt 604, 59 L. ed. 4009; 
Tupino v. La Compafiia Gen. de Ta- 
bacos, 214 U. S. 268, 29 SCt 610, 53 
L. ed. 992; Warner v. 771 Objectors, 
5 Philippine 330. 

[a] Jurisdictional amount not in- 
volved.—Obras Pias v. Regidor, 2 
Philippine 151. 

[b] The value of a mortgaged 
vessel and the, profits from its use, 
demanded in a dismissed counter- 
claim in a suit to foreclose the mort- 
gage, cannot be added to the amount 
of the mortgage debt in determining 
the value of the matter in contro- 
versy for the purpose of an appeal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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the constitution ® or any statute,!° treaty,™ title, 
right, or privilege of the United States is involved,?” 
and in causes in which the value in controversy 
exceeds twenty-five thousand dollars,1? or in which 
the title or possession of real estate exceeding in 
value the sum of twenty-five thousand dollars, to 
be ascertained by the oath of either party or of 
other competent witnesses, is involved or brought 
The reviewing power was formerly 


to the United States supreme court 
from the supreme. court of the Phil- 
ippine Islands. Martinez v. Interna- 
tional Banking Corp., 220 U. S. 214, 
21 SCt 408, 55 L. ed. 438. 

[ec] Divorce and alimony. — The 
general rule that the federal courts 
have no jurisdiction of the subjects 
of divorce or alimony dces not pre- 
clude an appeal to the supreme court 
of the United States to review a de- 
cree of, the supreme court of the 
Philippine Islands reversing a decree 
of the first instance granting a di- 
vorce to a wife and awarding her a 
sum In excess of twenty-five thou- 
sand dollars as alimony pendente 
lite, and as her share of the conju- 
gal property. De la Rama v. De la 
Rama, 201 U. S. 303, 26 SCt 485, 50 
L. ed. 765 (holding also that the 
sufficiency of the evidence on which 
a divorce to the wife was refused 
is open for review in the supreme 
court of the United States, where 
the correctness of the denial of ali- 
mony pendente lite and of a separa- 
tion of the conjugal property cannot 
be determined without passing upon 
the weight of such evidence, and the 
appeal was taken from the whole de- 
eree). 

{d] Two suits separately com- 
menced but tried together for con- 
venience will not be treated as 
consolidated for the purpose of in- 
creasing ‘the amount in dispute so 
as to sustain an appeal to the United 
States supreme court from the su- 
preme court of the ~Philippine 
Islands, where the understandinye of 
the court and counsel below was that. 
there was in fact no consolidation. 
Martinez v. International Banking 
Corp., 220°U. S. 214, 21 Sct 408, 55 
L. ed. 4388. 

14. 
12, 33- SCt 4, 57°L. ed! 

[a] Evidence of value.—The value 
of the real property involved UID et 
Suit to set aside conveyances thereof 
as fraudulent simulations cannot be 
said to be shown by a preponder- 
ance of evidence to be in excess of 
the jurisdictional amount prescribed 
for appeals from the supreme court 
of the Philippine Islands to the fed- 
eral supreme court by an affidavit to 
that effect, where there is an op- 
posing affidavit, and the record 
shows that the requisite value does 
not exist. Enriquez vy. Enriquez, 222 
U.S. 1275" 329SCt 64,956 de oah ios 

[b] Statements in the complaint 
and amended complaint in a suit to 
Set aside a conveyance of real prop- 
erty, from which might be inferred 
the existence of the jurisdictionai 
amount requisite to sustain an ap- 
peal from the supreme court of the 
Philippine Islands to the federal su- 
preme court, are insufficient as 
against a motion to dismiss, where 
the record otherwise shows that 
such amount is not involved. En- 
riquez v. Enriquez, 222 U. §. 128, 
ae 56 L. ed. 122. 

c etting aside conveyances.— 
An affidavit that the value of the 
real property, the title to and pos- 
Session of which is involved in a 


Suit to set aside a conveyance, is in. 


excess of the jurisdictional amount 
is inadequate to sustain such an 
appeal from a decree Which, on the 
appeal of defendants alone, reversed 
a decree of the trial court, uphold- 
\ing such conveyance as against the 


Harty v. Victoria, 226 U. S.’ 
103. 
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exercised through an appeal or writ of error, 
within the same time, in the same manner, under 
the same regulations, and by the same procedure, 
as far as applicable, as the final judgments and 
decrees of the district courts of the United States.1¢ | 
But a review by writ of error or appeal is now 
prohibited, and the supreme court is authorized to 
require, by certiorari or otherwise, cases to be cer- 
tified to it for review and determination with the 
same power and authority, and with like effect, as 
though brought up by writ of error or appeal,” 
provided application for the writ of certiorari is 
made within six months after entry of the judgment 


or decree complained of.18 


[§ 272] d. Of Court of Claims. The statute 19 


objections of forgery and mental in- 
capacity, and setting it aside as to 
one half of the property only, on the 
ground that it belonged to the estate 
of the grantor’s deceased wife, as 
an acquét of the community. HEn- 
riquez v. Enriquez, 222 U. S. 123, 32 
SCt 62, 56 L. ed. 122. 

15. Jud. Code § 248. 

[a] Writ of error or appeal ac- 
cording to nature of case.—Gauzon 
v. Compafiia Gen. de Tabacos de 
Filipinas, 245 U. S. 86, 38 SCt 46, 
62 L. ed. 165; Harty v. Victoria, 226 
WE Sse l2h 838) SCresnil Lieseds 103% 
Jover y Costas v. Insular Govt. 
Philippine Islands, 221 U. S. 623, 31 
Sct 664, 55 L. ed. 884; Tiglao v. In- 
sular Govt. Philippine Islands, 215 
U. S. 410, 30 SCt 129, 54 L. ed. 257; 
Carino v. Insular Govt. Philippine 
Islands, 212 U. S. 449, 29 SCt 334, 


 5@ L. ed. 594. And see Appeal and 
Error § 21. 
[b] Appeal proper.—A judgment 


of the supreme court of the Philip- 
pine Islands affirming a judgment 
reversing the decision of an insular 
collector as to classification, under 
Philippine Tariff Act, of an imported 
commodity, can be reviewed in the 
federal supreme court only by ap- 


peal. Gsell v. Insular Customs Col- 
lector, 239 U. S. 98, 36 SCt 39, 60 
L. ed. 163. 

. [ce] Only questions of law are 


brought up for review by a writ of 
error from the federal supreme 
court to the supreme court of the 
Philippine Islands. Santos v. Holy 
Roman Catholic, ete., Church, 212 
U. S., 463, 29 SCt 338, 53 L. ed. 599. 

16. Jud. Code § 248. 

17. Act Sept. 6, 1916 (39 St. at L. 
727 c 448 § 5). 

[a] Supreme court rules regulate 
proceedings on applications for cer- 
tiorari to review a decision of the 
circuit court of appeals “or any 
other court.” Supreme Court Rules, 
rule 37 (set forth supra § 206 note 


60. 

| [b] Review by certiorari in gen- 
eral.—Tnhne leading provision for re- 
view by certiorari, and the one which 
has given rise to a great number of 
reported cases, is Jud. Code § 240 
supra § 206. Certiorari_to court of 
appeals of District of Columbia see 
supra .§ 274. Certiorari to court 
of customs appeals see infra § 272 tp. 
Certiorari to state courts see infra 
§§ 276, 318. Certiorari to supreme 
court of Hawaii or of Porto Rico see 
270. 
Sept. 6,.1916 (39 St. at L. 


727 c 448 § 6). 


19. Jud. Coe ae 242, U. S, Comp. 
. (1916 ese 
Sie U 3 vy. Coe, 155 U. S. 76, 15 


20. 28s ‘ 
sCt 16, 39 L. ed. 76; U. S. v. Alire, 
6 Wall. (U. S.) 573, 18 L. ed. 947. 
Originally the court of 


Gordon v. U. S., 2 { 
17 L. ed. 921. And see infra § 374. 

[b] Where the 
court of claims has L 
an act of congress which does not 
provide for an appeal, an appeal will 
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days after the 


e 


[250.3.] 921 


allows an appeal to the supreme court 2° on behalf 
of the United States from all judgments of the 
court of claims adverse to the United States,?1 and 
on behalf of plaintiff in any case where the amount 
in controversy exceeds three thousand dollars,?? or 
where ‘his claim is forfeited to the United States 
for fraud;2* and provides 24 that all appeals from 
the court of claims shall be taken within ninety 
judement is rendered,2> and shall 
be allowed under such regulations as the supreme 
court may direct.?® 
of the court of claims in respect to the admissibil- 
ity or sufficiency of the evidence to sustain the 


The judgment and discretion 


verdict or findings is absolute, and questions of 


lie from a judgment rendered in a 
case arising under the subsequent 
act. Ex p. Zellner, 9 Wall. (U. S.) 
244, 19 L. ed. 665; Bradshaw v. U. S., 
14 Ct. Cl. 145. See also Ex p. U. S., 
21 Wall. (U. S.) 648, 22 L. ed. 690 
(where jurisdiction over a particular 
claim is granted). But compare Ex 
p. U. S., 17 Wall. (U. 8S.) 489, 444, 21 
LL. ed. 696 [foll Diekelman’s Case, 9 
Ct. Cl. 3207 (‘Claims under treaty 
stipulations are not brought within 
it [that act allowing appeals], and 
when jurisdiction over such claim is 
conferred by special act, the author- 
ity of that court to hear and deter- 
mine them, and of this court to re- 


view its action, is limited and 
cee by the provisions of that 
aet’’). 

[c] When appeal does not lie.— 


Where an act provided that a case 
of a claim for abandoned and cap- 
tured property should be decided by 
the court of claims “on proofs to the 
satisfaction of such court” its de- 
cision was final and no appeal could 
wegesnene Pargoud v. U. S., 4 Ct. Cl. 
349. 

[ad] Advisory findings of fact and 
conclusions of law such as are made 
to a department by the court of 
claims in accordance with Act March 
3, 1887 § 12 are not in the nature 
of a judgment which is reviewable 
by the supreme court. In re San- 
born, 148 U. S. 222, 13 SCt 577, 37 
L. ed. 429 [aff 27 Ct. Cl. 485]. 

[e] The finality of a judgment of 


‘the court of claims cannot be con- 


tested by defendant on account of 
the filing of amended findings of 
fact, where this was done at his own 
request in connection with a motion 
for a new trial, and he also subse- 
quently took an appeal from the 
judgment after his motion for new 
trial was overruled. U. S. v. St. 
Louis, ete, Transp. Co. 184 U. S. 
247, 22 SCt 350, 46 L. ed. 520 [aff 
33. Cte Gl: Bot. 

[f] A supplemental decree of the 
court of claims in controversy over 
rights of Cherokee freedmen in dis- 
tribution of tribal property, is not, 
in ‘determining the right to appeal, 
merely in the nature of an execu- 
tion of the original decree, and is 
appealable. Cherokee Nation Vv. 
Whitmire, 223 U. S. 108, 32 SCt 200, 
56 Lb. ed. 370 [rev 46.Ct. Cl. 227]. 

[g] The treasury department has 
no power to revise the judgments of 
the court of claims. U.S. v. Jones, 
{19"UaS. 477, 7° SCt. 282,; 30 Li ved: 


440. 
21. McKee v. U. &., 10 Ct. Cl. 208. 
[a] If there is no admission of 


liability in the act giving the court 
of claims jurisdiction to pass on 
claims under an alleged purchase of 
the rights of Indians to land under 
the Chickasaw treaty of 1834, but an 
evident purpose for the court to de- 
clare legal liability, or the want of 
it, the case is to be reasonably con- 
strued so that the exercise of judicial 
power may be reviewed in the su- 
preme court. “ Ayres V. U. S., 44 


OE 2G 110. ; 
[b] Appeal by District of Colum- 


this character cannot be reviewed by the supreme 


bia.—The repeal, by the act of con- 
gress of -March 8, 1897 (29 St. at L. 
665, 669 c 887), of the act of Febr. 
13, 1895 (28 St. at L. 664 e 87), 
and the enactment that all proceed- 
ings pending under the act so re- 
pealed shall be vacated, and that no 
judgment heretofore rendered in 
pursuance of such act shall be paid, 
precludes the supreme court of the 
United States from taking jurisdic- 
tion of an appeal by the District of 
Columbia from a judgment allowing 
certain claims, although the appli- 
cation for the appeal had been made 
and notice given before the repeal 
of the statute. Dist. of Columbia 


vi MEXSlin, 183° U2.Sy 62,2 225SCre li, 
46 L. ed. 85. 
22. Jud. Code § 242.° ska, 


[a] Effect of amendment.—Where 
the original claim for postage paid 
under mistake sought to recover 
only the difference between the 
amount paid and the amount claim- 
ant would have had to pay for trans- 
portation of its papers by express, 
which was less than the three thou- 
sand dollars required to give the 
supreme court jurisdiction on ap- 
peal from the court of claims under 
Jud. Code § 242, but an amended pe- 
tition sought a return because of 
failure of consideration of the en- 
tire sum paid, which exceeded the 
jurisdictional amount, the amount in 
controversy is to be determined by 


the amended petition; and, since 
there is nothing in the nature of the 
case to prevent recovery of the en- 
tire amount, an appeal lies, although 
there may be a defense to a part 
claim that would not extend to the 


entire claim. Journal, etc., Co. v. 
U. S., 41 Sct 202. 
23. Jud. Code § 242. ; 
24. Jud. Code § 243, U. S. Comp. 


St) 1916) p 1776. 

25. Jud. Code § 243. 

[a] The supreme court will grant 
a continuance on an appeal from the 
court of claims, a motion having 
been made in the court of claims 
by appellant for new trial on the 
ground of newly acquired evidence 
remaining undisposed of. U. S. v. 
Crusell, 12 Wall. (U. S.) 175, 20 L. 


ed. 384. 
Hubbell v2 U.Ss) 6aCtae ei 


Fons 

[a] Construction of rules.—Mahan 
Vv. Us S)- 14 Wall, Cu. 489) 109) 20s 
ed. 764; Murdock v. District of Co- 
luimbiay 23-0Ct. Cliiais Driscoll av. 
10f, fy 1182 Cty Cl 5695 Speneer: vy. 
Us Seti Ct. CL Asis Mahan: vy." US: 
UuiCtay Cle 12825 

[b] Record on appeal.—The rules 
of the supreme court do not require 
the court of claims to incorporate 
in its record anything more than the 
ultimate facts established by the 
record, and the appellate court is 
to determine whether any omitted 
uestion of fact is one so necessary 
o the decision that it will remand 
the cause for that purpose. Winton 
VAEAIHOS, On Ou C1790. 

[ec] Remand of record for correc- 
tion.—The record on cross appeals 
|from an award by the court of 


\ 


922. [26 CO. J:] 
eourt.27 


[§ 27214] e. 


claims under a contract for a pub- 
lic work will be remanded for cor- 
rection, where the court failed to 
make an explicit finding as to the 
knowledge and good faith of the 
government inspector whose action 
is alleged to have impeded greatly 
the progress of the work, to the 
claimant’s injury, or to find as a 
fact whether or not complaint of the 
inspector’s action was made by 
claimant to a superior officer, and, 
if made, as to the date of such com- 
plaint, and the action taken upon it. 
uvleye ty. | OU. Si) .220° U.S, h4917 31 
SCt 478, 55 ‘LL. ed. 557 [remanding 
record for additional findings 45 Ct. 
Cl. 621]. 

[ad] Where no request has been 
made to the court of claims to make 
a finding pursuant to the rules regu- 
lating appeals therefrom, a request 
for an order on a court of claims 
for an additional finding will be re- 
Husedy UW. cS. Vv. Driscoll.t34° Us.8: 
as clix, 24 LL.” ed. 596, 13 Ct. 


Ci: F 

[e] Remand for findings. — (1) 
Where the findings do not suffi- 
ciently present questions of law in 
a case pending on appeal, the rem- 
edy is an application to the supreme 
court for an order remanding the 
case with instructions. Monroe v. 
Wesco CtuClit9, 22)-mMailure: of 
the court of claims to find certain 
facts which it had assumed in its 
decision does not require a sending 
back of the case where the facts not 
found are not controverted. Acker- 
lind v. U.-S., 240 Ur S. 531, 36 Sct 
438, 60 L. ed. 783 [rev 49 Ct. Cl. 
635]. (8) The supreme court will 
not remand to the court of claims 
a case at law, with directions to 
return whether certain distinct 
propositions in requests for findings 
of fact, presented to that court on 
the trial, are established and proved 
by the evidence, if it appears that 
the object of the request for the re- 
mand is to ask the supreme court 
to determine questions of fact on 
the evidence. McClure v. U. S., 116 
ipso, GaSCti 321, 299i, ved: 572 
ito Union “Pac. “RR. Co: Vv. Us Ss 
UGE. Sit54; 26) SCte3 25,029) Lit ced: 
584]. 

[f] Additional findings made by 
the court of claims do not conform 
to the mandate of the federal su- 
preme court, remanding the record 
On cross appeals from an award un- 
der a contract for a public work, for 
an explicit finding as to the knowl- 
edge and good faith of the govern- 
ment inspector whose action is al- 
leged to have /impeded greatly the 
progress of the work, to claimant’s 
injury, where the statement in such 
findings that the inspector was 
knowingly acting in bad faith is 
qualified by other language which 
shows that such knowledge and bad 
faith are inferred solely from lapse 


Neither will the supreme court consider 
questions not raised in the court below.?8 

Of Court of Customs Appeals. 
Judgments or decrees of the court of customs ap- 
peals 7° are final in all cases, save that ‘‘it shall 
be competent for the supreme court, upon the peti- 
tion of either party, filed within sixty days next 
after the issue by the Court of~Customs Appeals 
of its mandate upon decision, in any case in which 
there is drawn in question the construction of the 
constitution of the United States, or any part there- 
of, or of any treaty made pursuant thereto, or in 
any other case when the Attorney General of the 
United States shall, before the decision of the Court 
of Customs Appeals is rendered, file with the court 
a certificate to the effect that the case is of such 
importance as to render expedient its review by 
the supreme court, to require, by certiorari or other- 
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court.’’ 3° 


(2) 


with nothing to 
that such an inference is a _ neces- 
sary conclusion. Ripley v. U. S., 222 
U.S. 144, 32 SCt 60, 56 L. ed. 131. 

27. U. -S.. v. Omaha. Tribe, 253 
U. S. 275, 40 SCt 522, 64 L,. ed.. 901; 
Brothers) svi) U...83).250. Wa S: 88; 39 
SCt 426, 63 L. ed. 859 [aff 52 Ct. 
Cl. 462]; Hathaway v. U. S., 249 
U. S. 460, 39 SCt 346, 63 L. ed. 707 
[aff 52 Ct.-Cl.. 267]; Saalfield v. U. S., 
246 U. S._610, 38 SCt 397, 62 L. ed. 
895 [aff 51 Ct. Cl. 22]; Crocker v. 
US 424040. Si 74,86. SCt 245; 60 
L. ed. 533 [aff 49 Ct. Cl. 85]; Cramp, 


of time, 


ete Ship, jete, Bide.) Contvea Uees. 
239 U. S. 221, 36 SCt 70; 60 L. ed. 
238.) [att (46) Cts Ci bain U. iSi iv. 


Société Anonyme des Anciens Etab- 
lissements Cail, 224 U. S. 309, 32 
SCt .479,,.56 Led. 778 i[aff .43 Ct. 


Cl. 25]; Mississippi Soec., ete. In- 
dians v. Oklahoma Soce., ete. In- 
dians, 220-.U. S. :481,. 31 SCt; 473, 


55 L. ed. 552; District of Columbia 
v. Barnes, 197 U. S. 146, 25 SCt. 401, 
49 L. ed, 699; McKeever v. U. S., 14 
wae C1Epa9G We ROSSaVew Uae le sty Cl: 


[a] Whe supreme court will not 
direct the court of claims to send up 
evidence on which that court bases 
its findings. U. S. v. Smoot, 131 
U. S. appendix cecvi. 

[b] A fact which the court of 
claims states that it does not find 
stands unproved in the supreme 
court on appeal. Ackerlind v. U. S., 
240 U. S. 531, 86 SCt 438, 60 L. ed. 
783 [rev 49 Ct. Cl. 635]. 

28. Hathaway v. U. S., 249 U.S. 
460, 39 SCt 346, 68 L. ed. 707 [aff 
b2yCtaGL 267i. 

29. Court of customs appeals see 
infra § 352%. 

30. Jud. Code § 195. 

[a] Supreme court rules: regulate 
proceedings on applications for cer- 
tiorari to review a decision of the 
circuit court of appeals “or any 
other court.” Supreme Court Rules, 
rule 87 (set forth supra § 206 note 60). 

[b] Review by certiorari in gen- 
eral.—The leading provision for re- 
view by certiorari, and the one 
which gives rise to a great number 
of reported cases, is Jud. Code § 240. 
See supra § 206. Certiorari to court 
of appeals of District of Columbia 
See infra § 274. .Certiorari to state 
courts see infra §§ 276, 3138. Ger- 
tiorari to supreme courts of Hawaii 
and Porto Rico see supra § 270. 
Certiorari to supreme court of Phil- 
ippine Islands see supra § 271. 


Time limit for certiorari see 
supra § 206. 
31. Certification of question by 


court of appeals of District of Co- 
lumbia see supra § 203. 

32, Jud. Code § 250, U. S. Comp. 
St. (1916) p 1798. 

[a] The code of the District of 
Columbia (1) gave to the supreme 
court of the United States a some- 


indicate. 


L§§ 279-973 : 


wise, such case to be certified to the supreme court 
for its review and determination, with the same 
power and authority in the ease as if it had been 
carried by appeal or writ of error to the supreme 


[§ 273] f. Of Court of Appeals of District of 
Columbia ?1—(1) By Appeal or Writ of Error. The 
statute ®2 gives the supreme court of the United 
States appellate jurisdiction with respect to the final 
judgments or decrees of the court of appeals of the 
District of Columbia in the following eases: 
When the jurisdiction of the trial court is in issue, 
provided that, if the case is not otherwise review- 
able by the supreme court, the question of juris- 
diction alone must be certified to it for decision.3?. 
In prize cases.34 
construction or application of the constitution of 
the United States,*° the constitutionality of any law 


(1) 


(3) 


In eases involving the 


what broader appellate jurisdiction. 
D. C. Code (1911) § 233. (2) But 
that cocGe is in this respect super- 
seded by the Judicial Code. Wash- 
ington Home y. American Security, 
ete, Co., 224 U. S. 486, 32. Sct 554, 
56 L. ed. 854 [den writ of error and 
leave to app 38 App. (D. CC.) 421 15 
Vermillion v. Baltimore, etc. iRa Con 
38 App. (D. C.) 434, 52 LRANS 
1186. ((8) Decisions under super- 
seded provisions of District of Co- 
lumbia code. District of Columbia 
v. Eslin, 188 U. S. 62, 22 sct Ty 
46 L. ed. 85; Parsons v. District of 
Columbia, 170 U. S. 45, 18 Sct 521, 
42 L. ed. 943; Spalding vy. Mason, 
161 U. S. 375, 16 SCt 592, 40 L. ed. 
738; Durham y. Seymour, 161 U. §s. 
235, 16 SCt 452, 40 L. ed. 682 {dist 
Sparrow v. Strong, 3 Wall. CURRS2) 
IPs Lied. 499 0,0 So ys Seymour, 
153 U. S. 353, 14 SCt 871, 38 L. ed. 
742; UW. Su v, Wanamaker, 147 U. S. 
149.) 13 SCbi 27.9087) Tu, ed. 118; Cross 
v. Burke, 146 U. S. 82, 13 Sct 22, 
36 L. ed. 896; Dennison v. Alexan- 
der, 103 Uh) S. 529° 96 eas 313; 
Ealtimore, ete, R. Co. v. Grant, 98 
Wiy SSeS. cbr Ln eds 231; Stanton 
v. Embry, 93 U. S. 548, 23 L. ed. 983; 
Howison v. Masson, 29 App. (D. G.) 


338; Morgan _v. Adams, 29 App. 
(D. C.) 198; Ross v..U. 8,27 App. 
(DOARG il (4) Amount in contro- 


versy as determining 
risdiction under 
sions of District 
Thompson vy. 
bod. 33). SCt 


appellate ju- 
Superseded provi- 
of Columbia code. 
Thompson, 226 U. &. 
129, 57 L. ed. 347 [aft 
35 App. (D. C.) 14]; Wallach v. Ru- 
dolph, 217 U. S. 561, 30 Sct 587, 
54 L. ed. 883; Harten vy. Loffler, 212 
U.S. 397, 29 SCt'351, 5 I. ed. 568 
[aff 29 App. (D. CG) 490]; Morgan 
v. Adams, 211 U. S. 627, 29 Sct 213; 
538 L. ed. 862: Fields v. Us Sa 205 
U.S. 292, 27 Sct 548, 51 L. ed. 807; 
WASitye ay, bo deny as 373, 24 SC 
681, 48 L. ed. 1025 [dism writ o 
error 20 App. (D. C.) 576]; Shappirio 
v. Goldberg, 492 U. S. 239, 24 SCt 
259, 48 Li. ed. 419 [aff 20 App. CD Ce) 
185]; Magruder y. Armes, 180 U. §. 
496, 21 SCt 454, 45 L. ed. 638 
writ of error 15: App. 
Overby v. Gordon, 177 
ray 603, 44. L. 


LOT Ue Seagate 
Perrine y. 
SCt. 79 54m 


Pht ee of jurisdic- ° 
i exhaustive discuss: 

Supra §§ 216-241. ‘A “3 
_ Certification of questions of ju- 
risdiction and practice thereon see _ 


Bi Fe 3 Pent 

j - v. Sampson, 19 App. 
(D._C.) 419. And see supra § 265, 
_35. Coates v. District of Colum- 
bia, 42 App. (D. C.) 307. 


For later cases, developments and changes in the law see cumulative Annotations, 


Same title, page and note number. 


§ 273] 


of the United States,°* or the validity or construe- 
tion of any treaty made under the authority of the 
nitec In cases in which the con- 
stitution or any law of a state is claimed to be in 
contravention of the constitution of the United 
°8 (5 ) In eases in which the validity of any 
authority exercised under the United States? or 
the existence of scope of any power or duty of an 
officer of the United States is drawn in question.*° 


United States.37 (4) 


States.38 


[a] Frivolous constitutional con- 
tentions will not give the supreme 
court jurisdicticn. United Surety 
Co. v. American Fruit Product Co., 
Wn Uns i440) 35 SCtus28, 159 tasked: 
1238 [dism writ of error 40 App. 
(D. C.) 239]; U. S. v. Lane, 232 U.S. 
598, 34 SCt 449, 58 L. ed. 748 [den 
writ of error 40 App. (D. C.) 533]. . 

Cases under the same provision in 
Jud. Code § 238 see supra § 263. 
__86. Parsons v. District of Colum- 
Bia. 0 aU: oS 4b, US sSCt.b21, 427 qu: 
ed. 943; Coates v. District of Colum- 
bia, 42. App. (D.°C,) 307. 

[a] Law local to District of Co- 
lumbia.—The supreme court can re- 
view on appeal or writ of error 
cases involving the constitutionality, 
of a local act of congress, applying 
‘only to the District of Columbia, al- 
though under Jud. Code § 250 par 6 
authorizing review of cases involv- 
ing the construction of acts of con- 
gress, it can review only cases 
involving the construction of gen- 
eral laws. Heald v. District of Co- 
lumbia, 41 SCt 42 [overr in effect 
U. S. Surety Co. v. American Fruit 
Product Co., 40 App. (D. C.) 239]. 

Gases under the same provision 
in Jud. Code § 238 see supra § 263. 

37. Jud. Code § 250 par 3. 

Cases under the same provision in 
Jud. Code § 238 see supra § 264. 

3B. Jud. Code § 250 par 4. 

26.5. Sov.) Ewing. 23 UTS 19% 
255 SCt 571, 59 du. eds 913857 AUoas8: 
vy. Antikamnia Chemical Co., 231 
UW. S-654--34-SCt 222; 58h. “eds 419 
[rev 37 App. (D. C.) 343]; U: S. 
vy. Allen, 192 U. S. 548, 24 SCt 416, 
48 Li. ed. 555; U. S. v. Seymour, 153 
taSe 358, 14) SCt, 874, 388 Inu ed-7425 
ay Se ever laynchs 13 | Us (Sp 280, 00 
SCt 114, 34 L. ed. 700. 

[a] A suit to enjoin the main- 
tenance of a party wall under regu- 
lation of commissioners of the Dis- 
triet of Columbia under Act June 14, 
1878, is one drawing in question 
validity of an authority exercised 
.under the United States. Smoot v. 
Heyl, 227 U. S. 518, 38 SCt_ 336, 57 
L. ed. 621 [aff 34 App. (D. C.) 480]. 

[b] Entry of name on navy list. 
—A decision refusing mandamus to 
compel the secretary of the navy to 
record the petitioner’s name on the 
register of retired Officers of the 
navy as a paymaster’s clerk was 
not one in which the validity of an 
authority exercised under the United 
States or the power of an officer of 
the United States was drawn in 
question. U. S. v. Meyer, 227 U. Ss. 
452, 33 SCt 331, 57 L. ed. 594 [den 
pet for writ of error 38 App. @D, iE.) 


472]. To same effect U. S. v. Meyer, 
BowAppsCa. ©.) 8708 [foll. Usa. 
Fisher, 38 App. (D. C.) 46 (cer- 


tiorari den 225 U. S. 708, 32 SCt 839, 
56 L. ed. 1267)]. 
{e] Withholding 
land department.—The validity of 
an authority exercised under the 
United States or the scope of any 
power of United States officers was 
not “drawn in question” in a case 
in which the validity of the action 
of the land department in withhold- 
ing a patent under the act of March 
3, 1891, § T was involved. U.S. v. 
Fisher, 227 U. S. 445, 33 SCt 329, 57 
[den pet for writ of 


of patent by 


Validity of patent office regu- 
lation.—A suit in which the validity 
of a regulation established by the 
commissioners of patents, under the 
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fendant.*! The 


eriminal laws,*® 
other eases for 


authority of Rev. St. § 482, for the 
conduct of proceedings in the patent 
office, is assailed, is one in which 
there is drawn in question the valid- 
ity of ‘an authority exercised under 
the United States.” U. S. v. Allen, 
192 U.S. 548, 24 SCt 416,48 L. ed. 555. 

{el Dismissal of clerk in civil 
service.—The validity of an author- 
ity exercised under the United States 
was not drawn in question by a pe- 
tition for mandamus to compel the 
restoration to her position in the 
classified civil service of a clerk 
whose contention is not that the 
president and ‘his representatives 
were without authority to dismiss 
her, but that her dismissal was ille- 
gal because the requisite formalities 
prescribed by the civil service regu- 
lations were not observed. U. S. v. 
Taft, 203 UO. S. 461, 27 SCt.148, b1 
L. ed. 269 [dism writ of error 24 
App. (D. C.) 95]. 

40. Jud. Code § 250 par 5. 

41. Washington R., ete, .Co. v. 
Scala, 244 U. 8S. 630, 37 SCt 654, 61 
iz» ed: £1360, Laff, 40. App... (D: ©.) 
484]; United Surety Co. v. Ameri- 
can Fruit Product Co., 238 U. &. 
140, 35 SCt 828, 59 L. ed. 1238; U.S. 
‘ 237 Ma Sp OdaROD ese LabAL, 
59a, [nn 60,91 33.1 Us, So V., ane, 282 
U. S. 598, 34 SCt 449, 58 L. ed. 748; 
Coates v. District of Columbia, 42 
(D: G)) 2307; U.S. v.. Fisher, 
(D. C.) 46 [certiorari den 
we 1085382. SCh.8395~ 5622k. 


{al Gongressional acts having 
general authority throughout the 
United States are meant by this pro- 
vision. Newman y. U. S., 238 U. S. 
Soa Sdraset S8i,—.59 ~ li eds 1446, 
United Surety Co. v. American Fruit 
Product Co., 238 U. S. 140, 35 SCt 
828, 59 L. ed. 1238; Washington, etce., 
R. Co. v.« Downey, 236 U. S. 190, 
35 SCt 406, 59 L. ed.-533 [dism writ 
of error 40 App. (D. C.) 147]; Ameri- 
ean Security, etc., Co. v. District of 
Columbia, 224 U. S. 491, 32 SCt 553, 
56 L. ed. ‘856 [den writ of error 
38 App. (D. C.) 82 and dist Heald 
v. District of Columbia, 41 SCt 42]; 
U. S. Surety Co. v. American Fruit 
Product Co,, 40 App. (D. C.) 239. 

[b] Laws relating to District of 
Columbia.—The laws as contained in 
District of Columbia code, and in 
acts of congress limited in- their 
operation to the District of Colum- 
pia, are not laws of the United 
States within the meaning of this 
provision. Washington, ete, R. Co. 
v. Downey, 236 U. S. 190, 35 SCt 
406, 59 L. ed. 538; American Security, 
etc., Co. ’v. Rudolph, 38 App. (D. C.) 
32 [writ of error den 224 U. S. 491, 
32 SCt 553, 56 L. ed. 856]. 

[el The quo warranto sections of 
the code of the District of Columbia, 
under which proceedings may be in- 
stituted against national officers of 
the United States who perform offi- 
cial duties within the district, must 
be regarded, so far as appellate ju- 
risdiction of the supreme court is 
concerned, as general laws of the 
United States and not mere local 
laws of the district. Newman v. 
U. S.,: 238 U. S. 587, 35 SCt 881, 59 
L. ed. 1446. 

[ad] Mandamus to secretary of the 
interior.—This provision does not 
apply to a mandamus proceeding in 
which the secretary of the interior 
is the respondent, and in which the 
final decision of the court of appeals 
of the District of Columbia was in 


ed. 1267]. 
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(6) In cases in which the construction of any law 
of the United States is drawn in question by de- 


judgments of the court of appeals 


of the District of Columbia are, however, made final, 
so far as a review by appeal or writ of error is 
concerned, in all cases arising under the patent 
laws,*? the copyright laws,*® the revenue laws,** the 


and in admiralty cases,4® and in 
which a review by appeal or writ 


his favor and which the petitioner 
for the writ seeks to have reviewed. 
U. S. v.. Fisher, 38 App. (D. C:): 46 
[certiorari den 225 U. S. 708, 32 SCt 
839, 56 L. ed. 1267]. 

[e] A law which has been de- 
clared unconstitutional is not a law 
of the United States within. this pro- 
vision. Washington, ete, R. Co. v. 
Downey, 236 U. S. 190, 85 SCt 406, 
59 Li. ed, 533. 

{f{] Where the construction of an 
act of congress has been settled by 
previous decisions of the supreme 
court of the United States, an ap- 
peal will not be allowed in a subse- 
quent case in which the construction 
of such statute is brought into ques- 
tion. Washington R. Co. v. Downey, 


40 App. (D. C.) 147; Parish v. Mc- 
Gowan, 39 App. (D. C.) 184. But 
compare McGowan v. Parish, 228 


Wie 8. 8125-288: SOti 5252157 Ler ede e849 
(where an appeal from the court of 
appeals of the District of Columbia 
reversing a decree enforcing a lien 
of attorneys on a fund or a claim 
against the United States was al- 
lowed by the federal supreme court 
over the objection that the question 
raised concerning the construction of 
Rev. St. § 3477, as to assignment of 
claims against the United States, has 
been so foreclosed that the construc- 
tion of the statute was not in ques- 
tion, in view of the difference be- 
tween the two lower courts as to 
the effect of an interlocutory con- 
sent decree, and the effect of the 
statute on the rights of the parties 
to make the agreement, irrespective 
of its operation on the United States 
and the application of the statute 
to the case presented). 

42. U. S. v. Ewing, 237 U. S. 197, 
85 SCt 571, 59 L. ed. 913 [dism app 
writ of error sub: nom. Moore v. 
Us S:,.40 ‘App. (@DacC.)2 5915. 

{a] “Arising under the patent 
laws.”—Cases under this phrase in 
Jud. Code §128 see supra §§ 205, 208. 

4350 UirS. ver Ewing, (23:7) Up Saetone 
85 SCt 571, 59 L. ed. 913. 

[al “fhe copyright laws.’—Cases 
under this phrase in Jud. Code § 128 
see supra § 205. 

44. Jud. Code § 250. 

[a] “fhe revenue laws.’’—Cases 
under this phrase in Jud. Code § 128 
see supra § 205. 

45. Hartranft v. Mullowny, 247 
U. S. 295, 38 SCt 518, 62 L. ed. 1128 
[dism writ of error 43 App. (D. C.) 
44]; Gompers v. U. S., 233 U.S. 604, 
34 Sct 693, 58 L. ed. 1115 [rev 40 
App: ~@D: | GC.) 2931: Fields: ve Uses. 
WS. -292;-27 -SCt 548, bie ed: 
Sinclair v. District of Colum- 
bia, 192 U. S. 16, 24 SCt 212, 48 L. 
ed. 322 [dism writ of error 20 App. 
(D. C.) 336]; Chapman v. U. 8., 164 
tT. Si. 486, 27 SCt.76, 41° ta eds. 5045 
In re Schneider, 148 U. S. 157, 13 
Sct 572, 37 L. ed. 406; Cross v. U. S, 


145 WU! S. 571, 12 SCt 842, 36 L. ed. 
821; In re Heath, 144 U. 8S. 92, 12 
SCt 615; 36- Ln ed) 3585. Pierce Vv: 


U.S. 87 App. (D. C.) 582 [certiorari 
den 223 U. S. ‘732, 32 SCt 528, 56 
L. ed. 634]. 

[a] Even though there is a ques- 
tion as to the constitutionality of 
the statute under which defendant 
was convicted, a writ of error will 
i Reagan v. District of Co- 
41 App. (D. C.) 409. 

[bl] “Phe criminal liaws.’’—Cases 
under this phrase in Jud. Code § 128 
see supra § 205. 

46. Jud. Code § 250, 


924 [250.J.] 


of error is not provided in the classes of cases 
hereinbefore, in this section, specified.47 A writ of 
error, instead of an appeal, is the proper method 
to review a decision in.a proceeding in substance 
an action at law;** and a review can be had only 
in the case of a judgment or a decree which is final 
in its nature.*® 

Scope of review. On appeal or-writ of error the 
supreme court may determine all questions presented 
by the record®® and enter the judgment which 
should have been rendered by the court below.°1 
But errors not of a fundamental character, which 
were not presented to the lower court. for considera- 
tion, and which were waived, will not be considered 
on an appeal.®? 

[§ 274] (2) By Certiorari.®* It is provided 54 
that, in cases in which the judgment or decree of 
the court of appeals is made final,®5 it is competent 
for the supreme court of the United States to re= 
quire, by certiorari,5* or otherwise, any such case 
to be certified to it for its review and determination, 
with the same power and authority in the case as 
if it had been carried up by writ of error or ap- 
peal.°’. A writ of certiorari will be dismissed for 


[a] “In admiralty cases.””—Cases 


under this phrase in Jud. Code § 128 |}39 App. 
see. supra § 205. Drury, 285 U. S 
47. Jud. Code § 250. L. e Lbt 


Certiorari to review- judgments 51. 
or decrees made final see infra 
-§ 274, 36 App. 

48. Metropolitan R. Co. v. McFar- 52. 
land, 195 U. S. 322, 25 Sct 28, 49 
L. ed. 219 [aff 26 App. (D. C.) 421] 53. 
(a condemnation proceeding). And 
see Appeal and Error § 21. 

49. Hartranft v. Mullowny, 247 
GU. S. 295, 38 SCt 518, 62 L. ed. 1123: 
Frasch v. Moore, 211 U. S. 1, 29 
SCts6,, 5a Ei. edi) 65, 

[a] Affirmance of decision of [a] 
commissioner of patents.—(1) 
judgment of the court of appeals of 
the District of Columbia, affirming 
the decision of the commissioner of 
patents in an interference proceed- 
ing, and directing that its own de- 
cision be certified to the commis- 
sioner, as required by law, is not 
final for the purpose of a writ of Ju 
error from the federal supreme | see supra § 273. 
court. Johnson v. Mueser, 212 U. S. 56. 
283, 29 SCt 390, 538 L. ed. 514. (2) | U. 
A decision of the court of appeals 
of the District of Columbia on an 
appeal from a decision of the com- [a] 
missioner of patents in proceedings 
under application made pursuant to 
the act of Febr. 20, 1905 (33 St. at 
L. 724 ce 592 § 1) for the registra- 
tion of a trade-mark, which affirms 
the latter’s decision, and directs the 5 
clerk to certify its opinion to the [b] 
commissioner, according to law, is 
not final for the purpose of an ap- 
peal to, or writ of error from, the 
federal supreme court, since the pro- 
ceedings under that act are gov- 
erned by the same rules of practice 
and procedure as in patent cases. 
Atkins v. Moore, 212 U. gs. 285, 29 
SCt 390, 58 L. ed. 515. (3) An ap- 
neal to_the supreme court of: the 
United States from the court of ap- 
peals will not lie, and an applica- 
tion for the allowance of such an 
appeal will be denied where the de- § 206 
cree reverses a decree of the supreme 57. 
court of the District of Columbia, | El. 
enjoining the commissioner of pat- | 180, 
ents from striking certain applica- 
tions for patents from the files of 
his office, and proceeding with an 
investigation as to whether the ap- 
plications had been fraudulently al- 
tered or changed. Moore y. Heany, 
34 App. (D. C.) 31. the power is 

Finality of decision in general see|writ of error 
Appeal and Error §§ 256-285. lie’’) 

50. McGowan v. Parish, 237 U. S. 


Supra § 203. 


is? final:?2 


certiorari 


other court.” 


Supra § 206. 


§§ 276, 313. 
supra § 270. 
8271. 


Col, 245" Ts 
62 LL. ed. 


case as 


FEDERAL COURTS 


- 106; 85. SCt 77,59 59. 


Baker v. Warner, 
588, 34 SCt 175, 58 L. ed, 384 [rev 
(D. C.) 493]. [a] 
Magruder v. Drury, 235 U. S. 

106, 35 SCt 77, 59 T.'ed. 151. 

Certification of questions to 
the supreme court by court of ap- 
peals of District of Columbia see 


54. Jud. Code § 251, U. S. Comp. 60. 
St. (1916) p 1805, 

55. See supra § 273. 
Actual entry of judgment not 61. 
necessary.—‘‘The writ when 
to the Court of Appeals is not lim- 
ited to cases in which final judgment ? 
has been entered, but only to cases 
in which the judgment when entered 
George A. Fuller Co. v. 
Otis El. Co., 245 U. S. 489, 38 Sct 
180, 62 L. ed. 422. 
dgments or decrees made final 


Hartranft v. 
S. 295, 38 SCt 518, 62 1: ed. 1123 
[dism writ of error 43 App. (DSCs) 
44]. 


Supreme Court Rules 
late proceedings on applications for 
to review a 
the circuit court of appeals “or any 
Supreme Court Rules,|30 LL. ed (lk 
Hie 37 (set forth supra § 206 note 
60) 


Review by certiorari in gen-| 449 
eral.— The leading provision for re- 
view by certiorari, and the one which 
has given rise to a great number 
of reported cases, is Jud. Code § 240 [a] 
Certiorari to court of 
customs appeals see supra § 272%.|tion in a suit does not oust its ap- 
Certiorari to state courts see infra 
Certiorari to supreme 
courts of Hawaii and Porto Rico see 
Certiorari to supreme 
court of Philippine Islands see supra [b] 


Time limit for certiorari sce supra 


George A. Fuller Co. v. Otis 
S. 489, 492, 38 Sct 
422 [rev 44 App. 
(D. C.) 287] (“The words. ‘with the 
Same power and authority 
if it had been carried by 
writ of error or appeal to said Su- 
preme Court’ express the character 
of the power, not its conditions, as 
granted only when a 
or appeal does not 


58. Tyrrell v. District of Colum- 


~ _ [§§ 273-276 


want of jurisdiction where it appears that the 
question on which the certiorari was prayed was 
not before the court below, and is not open for 
consideration, because no exception concerning 
the ruling of the trial court on the subject was 
taken so as to preserve the right of review con- 
cerning’ it.58 

[§ 275] g. Of Military Tribunals. The pro- 
ceedings of military tribunals cannot be reviewed 
by the supreme court of the United States by cer- 
tiorari;®® but it has been held that a contention 
that the accused was twice punished for the same 
offense by the sentence of any army court-martial, 
when raised in a trial court on an application for 
habeas corpus, may authorize an appeal to the su-- 
preme court of the United States. 

[§ 276] h. Of State Courts—(1) Source and 
Extent of Power—(a) In General. As early as 
1789 the supreme court was given, by act of con- 
eress,*? authority to review decisions of the state 
courts of last resort in certain specified eases, which 
authority has been continued by various statutes,®2 
down to the enactment of the Judicial Code section 
which is quoted below,§? and the appellate power - 


bia, 2438 U. S. 1,.37 Sct 861, 61 L. 
ed, 557 ; 


Magruder v. 5 
In re ee LTS. Sa L26neen 


SCt 48, 45 ed. F218) SW xa ip.e aval 
231 U. S.|landigham, 1 Wall. (U. S.) 243, 17 
L. ed. 589, 


The reason of the rule is 
that such tribunals are not courts 
with jurisdiction in law or equity, 
within the meaning of those terms 
as _ used in Const. art ITI. In re 
Vidal, 179 U. S. 126, 21 Sct 48, 45 
Li, ed. ~118. : 

Carter v. McClaughry, 183 U. 
S. 365, 22 SCt 181, 46 L. ed. 236; and 
see supra § 263. 

Act Sept. 24, 1789 (1 St. at 
LE 8 Be 20889255. 

62. Act Feb. 5, 1867 (14 St. at L. 
386 c 28); U. S. Rev. St. § 709; 
Marshall _v. Dye, 231 U, ¢. 250, 
345 SCtr 92h "58 a: ed. 206; Atchison, 
ete, R. Co. y. Sowers, 213 VU. Se bos 
29 SCt 397, 53 lu. ed. 695 {aff (Tex. 
Civ. A.) 99 SW 190]; Texas, - etc., 
R. Co. v. Abilene Cotton Oil Co., 204 
U.S. 426, 27 SCt 350, 51 Li. ed. 553, 9 
AnnCas 1075 frev 38 Rex.) Civ aAe 
366, 85 SW 1052]; Illinois Cent. RE 
Co. v. McKendree, 203 U. S. oi 4527 
SCtl 153551 Deled 298; American Ex- 
press Co. v. Maynard, 177 U. S. 404, 
20 SCt 695, 44 L. ed. 823 {rev 118 
Mich. 682, 77 NW 317]; Bohanan v. 
Nebraska, 118 U. §. 231, 6 SCt 1049, 
P 3; Home Ins. Co. vy. 
Augusta, 93 U. Ss. 116, 23 L. ed. 825; 
Weston yv. Charleston, 2 Pet. "COMLSS) 
, 7 L. ed. 481; Martin v. Hunter, 
(U. S.) 304, 4 L. ea, ais 
Piqua Branch State Bank v. Knoup, 
62 Oh. ISt, Baan 
The fact that the supreme 
court might have original jurisdic- 


issued 


Mullowny, 247 


regu- 


decision of 


pellate jurisdiction, 
suit is brought in 
Cohens vy. Virginia, 6 Wheat. (U. 
S.) 264, 5 Li. ed. 257. 
Proceedings will not he 
stayed to enable an unsuccessful 
party to an appeal to sue out a 
writ of error in the absence of a 
statement of some cogent fact as a 
ground for such action. Bradley v. 
Gamelle, 7 Minn. 331, 
63. Jud. Code § 237, aS amended 
by the act of Sept. 6, 1916, 39 St. at 
L. 726 ¢ 448 § 2 (reading as follows: 
“A final judgment or decree in any 
Suit in the highest court of a State 
in which a decision in the suit 
could be had, where is drawn in 
question the validity of a treaty or 
statute of, or an authority exer- 
cised under, the United States. and 


where such 
a state court. 


in the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
1 


by pee ae pos 


so conferred is supported by both the letter and the 
spirit of the constitution.®* But the statutory grant 
of appellate jurisdiction will be strictly construed.® 


FEDERAL COURTS 


The supreme court of the United States has no 


the decision is against their val- 
idity; or where is drawn in question 
the validity of a statute of, or an 
authority exercised under any State, 
on the ground of their being repug- 
nant to the Constitution, treaties, or 
laws of the United States, and the 
decision is in favor of their validity, 
may be reéxamined and reversed 
or affirmed in the Supreme Court 
upon a writ of error. The writ 
shall have the same effect as if the 
judgment or decree complained of 
had been rendered or passed in a 
court of the United States. The 
Supreme Court may reverse, modify, 
or affirm the judgment or decree of 
such State court, and may, in its 
discretion, award execution or _ re- 
mand the same to the court from 
which it was removed by the writ. 
It shall be competent fcr the Su- 
preme Court, by certiorari or other- 
wise, to require that there be cer- 
tified to it for review and deter- 
mination with the same power and 
authority and with like effect as if 
brought uv by writ of error, any 
cause wherein a final judgment or 
decree has been rendered or passed 
by the highest court of a State 
in which a decision could be had, 
where is drawn in question the 
validity of a treaty or statute of, 
or an authority exercised under the 
United States, and the decision is in 
favor of their validity; or where is 
drawn in question the validity of a 
statute of, or an authority exercised 
under any State, on the ground of 
their being repugnant to the Consti- 
tution, treaties, or laws of the 
United States, and the decision ig 
against their validity; or where any 
title, right, privilege, or immunity 
is claimed under the Constitution, 
or any treaty or statute of, or com- 
mission held or authority exercised 
under the United States, and the de- 
cision is either in favor of or 
against the title, right, privilege, or 
immunity especially set up or 
claimed, by ‘either party, under such 
Constitution, treaty, statute, com- 
mission, or authority”). 

64. Martin v. Hunter, 1 Wheat. 
(U. S.) 304, 4 L. ed. 97 [rev_4 Munf, 
(18 Va.) 1]; Chicago, etc., RCo. Vv. 
Swanger, 157 Fed. 783 [aff 218 U. S. 
135, 30 SCt 633, 54 L. ed. 970]; Fer- 
ris v. Coover, 11 Cal. 175 [overr in 
effect Johnson v. Gordon, 4 Cal. 368]. 
Contra Padelford v. Savannah, 14 
Ga. 438; Stunt v. The Steamboat 
Ohio, 3 Oh. Dec. (Reprint) 362, 4 
AmLR 49 (both cases holding that 
the federal supreme court had no 


appellate jurisdiction over state 
courts). 

65. McBride v. Hoey, 11 Pet. (U. 
S yT167, 928s (ed, 673; ‘Herris’ v, 
Coover, 11 Cal. 175. 

66. Pacific Gas, etc., Co. v. Sac- 


ramento Police Ct., 251 U. S. 22, 40 
sct 79, 64 L. ed. 112 [aff 28 Cal. 
A. 412, 152 P 928]; Rust Land, etc., 

vy. Jackson, 250 U. S. 71, 39 
424, 63 L. ed. 850 [dism writ of 
error and den certiorari (Miss.) 73 
S 345]; Coon v. Kennedy, 248 U. S. 
457, 39 SCt 146, 638 L. ed. 358 [dism 
writ of error 91 hiwdin ite 598, 103: 
A 207]; Palmer v. State, 248 U.S. 
32, 39 SCt 16, 63 L. ed. 108 [dism 
writ of error Raudabaugh v. Ohio, 
96 Oh. St. 513, 118 NE 102]; Union 
Pac, R. Co. v. Laughlin, 247 U. S. 
204, 38 SCt 436, 62 L. ed. 1073 [dism 
writ of error 196 Mo. A. 541, 196 
SW 398]; Stadelman v. Miner, 246 
TH: S544, 38 SCt 359, 62. ed. 875 
[dism writ of error 838 Or. 348, 155 
P 708, 163 P 585, 983]; Egan v. Mc- 
Donald, 246 U. S. 227, 38 SCt 223, 
62 L. ed. 680 [aff 36 S. D. 92, 152 
NW 9151; Wear v. Kansas, 245 U. Ss. 
154, 38 SCt 55, 62 L. ed. 214; Dono- 


Coz 
SCt 


) 


hue v. Vosper, 248 U. S. 59, 37 SCt 
350, 61 L. ed. 592; Gannon v. John- 
ston, 243 U. S. 108, 37 SCt 330, 61 
L. ed. 622; Gasquet v. Lapeyre, 242 
W. .S.; 367, 37, SCt i165, 61 Wi. ed. 367; 
Kryger v. Wilson, 242 U. S. 171, 37 
SCt 34, 61 L. ed. 229; Ohio v. Hilde- 
brant, 241 U. S.. 565, 36 SCt 708, 60 
L. ed. 1172; Rogers v. Hennepin 
County, 240 U. S. 184, 36 SCt 265, 60 
L. ed. 594; Dayton Coal, etc., Co. WV. 
Cincinnati, etc., R. Co., 239 U. S. 446, 
36 SCt 137, 60 L. ed, 375 [aff 134 
Tenn, 221, 183 SW 739]; O’Neill v. 
Leamer, 239 U. S. 244, 36 SCt 54, 60 
L. ed. 249 [aff 93 Nebr. 786, 142 
NW 112]; Stewart v. Kansas City, 
2389 LU aS ds 86 TV SCty ton 60 Mili. zed. 
120 [dism writ of error 90 Kan. 846, 
136 P 241]; Parker v. McLain, 237 
U. S. 469, 35 SCt 632, 59 Le ed. 1051 
{dism app writ of error 88 Kan. 717, 
129 P 1140, 88 Kan. 873, 131 P 153]; 
Erie R. Co. v. Solomon, 237 U. S. 
427, 85 SCt 648, 59 L. ed..10383 [dism 
writ of error 89 Oh. St. 406, 106 NE 
1055]; Booth v. Indiana, 237 U. S. 
391, 35 SCt 617, 59 L. ed. 1011; Hast- 
ern R. Co. v. Littlefield, 237 U. S. 
140, 35 SCt 489, 59 L. ed. 878 [dism 
writ of error (Tex.) 154 SW 543]; 
Chapman v. Zobelein, 237 U. S. 135, 
35 SCt 518, 59 L. ed. 874; New Or- 
leans Taxpayers’ Protective Assoc. 
vy. Sewerage, etc, Board, 237 U. S. 
33, 35 SCt 542, 59 L. ed. 828 [dism 
writ of error 132 La. 839, 61 S 843]; 
Illinois v. Economy Light, etc., Co., 
234 U.-S. 497, 34 S€t 973, 58... ed. 
1429 [dism writ of error 241 Ill, 290, 
89 NE 760]; Manhattan L. Ins. Co. 
v. Cohen, 234_-U. S. 128, 34 SCt 874, 
58 L. ed. 1245 [dism app (Tex. Civ. 
A.) 189 SW 51]; Holden Land, etc., 
Co. v. Interstate Trading Co., 233 U. 
S. 536, 34 SCt 661, 58 L. ed. 1083 
[dism writ of error 87 Kan. 221, 123 
P 733, LRA1915B 492]; Bberle v. 
Michigan, 232 U. S. 700, 34 SCt 464, 
58 L. ed. 803 [aff 167 Mich. 477, 133 
NW 519]; National Safe Deposit Co. 
v. Stead, 232 U. S. 58, 34 SCt 209, 
58 L, ed. 504 [aff 250 Ill. 584, 95 NE 
973, AnnCas1912B 4380]; John v. 
Paullin, 231 U. S. 583, 34 SCt 178, 
58 L. ed. 381 [dism writ of error 24 
Okl. 636, 104 P 365, 24 Okl. 642, 106 
P 838]; Little v. Williams, 231 U. 
S. 335, 34 SCt 68, 58 L. ed. 256 [aff 
88 Ark. 37, 113 SW 340]; Yazoo, etc., 
R. Co. v. Brewer, 231 U. S. 245, 34 
SCt 90, 58 L. ed. 204 [dism writ of 
error 128 La. 544, 54 S 987]; Wood 
v. Chesborough, 228 U. S. 672, 38 SCt 


706, 57 L. ed. 1018 [dism app 95 
Miss. 63, 48 S 613]; -Consolidated 
Turnp. Co. v. Norfolk, etc., R. Co., 


298 De S..326, 733 .SCt 510,57 Led. 
857 [dism writ of error 111 Va. 131, 
68 SE 346, AnnCasi912A 239, and 
reh den 228 U.S. 596, 33 SCt 605, 57 
L. ed. 982]; Chicago, etc., R. Co. v. 
Schwyhart, 227 U. S. 184, 33 SCt 250, 
57 L. ed. 473 [aff 145 Mo. A. 332, 130 
SW 388]; Preston v. Chicago, 226 
Ue S.) £47, (33) SC 177% 57 Lined. 293; 
Creswill v. Grand Lodge K. P., 225 
UW. Si 246,32) SCtr 822056 tia ed.7 1074 
[rev 133 Ga. 837, 67 SH 188, 184 
AmSR 231, 18 AnnCas 453]; Provi- 
dence Sav. Inst. v. Malone, 221 U. 
S. 660, 31 SCt 661, 55 Iu. ed. 899, 34 
LRANS -1129: J. W. Perry Co. vy. 
Norfolk, 220 U. S. 472, 31 SCt 465, 
55 L. ed. 548 [aff 108 Va. 28, 61 SE 
867, 128 AmSR 940, 35 LRANS 167, 
108 Va. 35, 61 SE 870]; Spokane, 
etc., R. Co. v. Washington, etc., : 
Go., 219 U. S. 166, 31 SCt 182, 55 
L. ed. 159 [aff 49 Wash. 280, 95 
P 64]; Moffitt v. Kelly, 218 U. S. 
400, 31 SCt 79, 54 L. ed. 1086, 30 
LRANS 1179; Williams v. Pauls 
Valley First Nat. Bank, 216 U. S. 
582, 30 SCt 441, 54 L. ed. 625; First 
Nat. Bank v. Estherville, 215 U. S. 
341, 30 SCt 152, 54 L. ed. 223; North 
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appellate jurisdiction whatever over the state courts 
with respect to matters not within the scope of the 
statutory grant,®® even though by reason of the char- 


Shore Boom, ete., Co. v. Nicomen 
Boom Co., 212 U. S. 406, 29 SCt 355, 
53 L. ed. 574; Londoner v. Denver, 


AMOR US SEN SHIGye Ee eum Wen Sei 1, 
ed. 1108 [rev 338 Colo. 104, 80 P 
117]; Mobile, ete, R. Co. v. Missis- 


sippi, 210 U. S. 187, 28 SCt 650, 52 
L. ed. 1016 [aff 89 Miss. 724, 41 S 
259, 122 AmSR 295]; Northern Pace. 
R. Co. v. Minnesota, 208 U.S. 583, 
28 SCt 341, 52 L. ed. 630; Consoli- 
dated Rendering Co. v. Vermont, 207 
U. S. 541, 28 SCt_178, 52 L. ed. 327, 
12 AnnCas 658; Vandalia R. Co. v. 
Indiana, 207..U. Sx 359,28 SCt 1230, 
52 L. ed. 246; Patterson v. Colo- 
rado, 205 U. S. 454, 27 SCt 556, 51 -L. 
ed. 879, 10 AnnCas 689 [dism writ 
of error 35 Colo..258, 84 .P 912i; 
Smith v. Jennings, 206 U. S. 276, 
27 SCt 610, 51 L. ed. 1061; Stone v. 
Southern Illinois, etc., Bridge Co., 
206" UstS.2 267,227 SCt: 65,5 Po havea: 
1057; Chapman, ete. Land Co. Vv. 
Bigelow, 206 U. S. 41, 27 SCt 679, 
51 L. ed. 953; Atlantic Coast Line 
mR. » Co... v.,, North, Carolina Corn, 
Commn., 206. S. 14: 27.SCt 585,91 
L. ed. 933, 11° AnnCas 398 [aff 137 
IN. G. 1, 49 SH 191, 115 AmSR 636i; 
Barrington v. Missouri, 205 U. S. 
483.27 SCt. 582, 51 -L. ed... 390; Iro- 
quois Transp. Co. v. De Laney Forge, 
ete., Co., 205 Ui: S. 354,27 Set 509, 
51 L. ed. 8386; Swing v. Western 
umber, (Co.,.2205- Us eS) 2osee eee 
497, 51 L. ed. 799; Stone v. South- 
ern Illinois, ete., Bridge Co., 205 U. 
S. 267, 27 SCt 615, 51 Led. 1057 fiatt 
194 Mo. 175, 92 SW 475]; Elder v. 
Colorado, 204 U. S. 85, 27.SCt 223, 51 
L. ed. 381; Burt v. Smith, 203 U, S. 
129, 27 SCt 37, 51 L.-ed. 121 [dism 
writ of error 181 N. Y. 1, 73 NE 495, 
2 AnnCas 576]; Keen v. Keen, 201 U. 
S. 319, 26 SCt 494, 50 L. ed. 772; Mc- 
Millen v. Ferrum Min. Co., 197 U.S. 
343, 25--SCt 5338, 49 L. ed. 784; Allen 
v. Alleghany Co., 196 U. S. 458, 25 
Sct 311, 49 L. ed. 551; Cramer v. 
Wilson, 195 U. S. 408, 25 SCt 94, 49 
L. ed. 256 [aff 202 Ill. 83, 66 NE 
869]; Schefe v. St. Louis, 194 U. 
S. 373, 24 SCt 676, 48 L. ed. 1024 [aff 
167 Mo. 666, 67 SW 1100]; Fischer 
Vv. St.. Louis,:194 Us7S. 1361, 24 5S8Ct 
673, 48 L. ed. 1018 [aff 167 Mo. 654, 
67 SW 872, 99 AmSR 614, 64 LRA 
679]; Pennsylvania Re Co. v. 
Hughes, 191 U. S. 477, 24 SCt 132, 
48 L. ed. 268 [aff 202 Pa. 222, 51 A 
990, 97 AmSR 718, 63 LRA 513]; 
Commercial Pub. Co. v. Beckwith, 
188 UW. S.-567, 28 SCt. 382, 47 i. ed. 
598 [aff 167 N. Y. 329, 60 NE 642]; 
Schaefer v. Werling, 188 U. S. 516, 
23 SCt 449, 47 L. ed. 570 [aff 156 
Ind. 704, 60 NE 149]; Telluride 
Power Transmission Co. v._ Rio 
Grande Western R. Co., 187 U. S. 
569, 23 SCt 178, 47 L. ed. 307 [dism 
writ of error 23 Utah 22, 68 P 9951; 


New Orleans Waterworks Co. v. 
Louisiana, 185 U. S. 3386, 22 S€t 
6C1, 46 L. ed. 9386 [dism writ of 


error 107 La. 1, 31'S 395]; Lake St. 
El. R. Co. v. Farmers’ L. & T. Co., 
T82, We Si 407,22 SCr 870746" L. -ed: 
1161; New Orleans’ Debenture Re- 
demption Co. v. Louisiana, 180 U. S. 
320, 21 SCt. 378, 45 i. ed, 550; Me- 
Donald v. Massachusetts, 180 U. S. 
311, 21 SCt 389, 45 L. ed. 542; Yazoo, 
ete., R. Co. v. Adams, 180 U. S. 26, 
91 SCt 282, 45 L. ed. 408; Avery v. 
Popper, 179 U. S. 305, 21 SCt 94, 45 
L. ed. 203; Taylor v. Beckham, 178 
UT. S. 548, 20 SCt 890, 44 L. ed. 1187 
[dism writ of error 108 Ky. 278, 56 
SW 177, 21 Kyl 1735, 94 AmSR 357, 
49 LRA 258]; De Lamar’s Gold Min. 
Go. iv. Nesbitt, 177. U. S:. 523,520 
SCt 715, 44 L. ed. 872; Gundling v. 
Chicago, 177 U. S. 1838, 20 SCt 633, 
44 %, ed. 725 [aff 176 Ill. 340, 52 
NE 44, 48 LRA 230]; Forsyth v. 
Vehmeyer, 177 U. S. 177, 20 SCt 6238, 
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acter or citizenship of the parties the action might 
have been brought in a federal court.®* 
that a state court in deciding a federal question 
erroneously declares that no federal question exists 
does not, however, preclude a review of its decision 
by the United States supreme court.®§ 


The term ‘‘federal question.’’ 


decision of which by the state court is reviewable 
on writ of error ®® or a question the decision of 
which by the state court is reviewable by cer- 
tiorari’® is universally termed a ‘‘federal ques- 
tion,’’ 74 notwithstanding some hesitancy in one of 
the earlier cases as to this comprehensive use of 


44 T, ed. 723 [aff 176 Ill. 359, 52 
NE 55]; Weyerhaueser v. Minne+ 
sota, 176 U. S. 550, 20'SCt 485, 44 
L. ed. 583 [aff 72 Minn, 519, 75 NW 


(18); "EMlorida Cent. ete.,° R. Co.-v. 
Bell 176 U.S. 321, 20 ‘SCt 399, 44 
L. ed. 486; Blackburn v. Portland 


Gold-Min. Co., 175 U. S. 571, 20 SCt 
276, 44 LL. ed. 276; Abkott v. Na- 
tional Bank of Commerce, 175 U. 8S. 
409, 20 SCt 158, 44 L. ed. 217 [aff 
20 Wash. 552, 56 P 376]; Remington 
Paper. Co.) v. Watson, 173 U. S. 443, 
19 SCt 456, 48 L. ed. 762; Columbia 
Water Power Co. v. Columbia Elec- 
tacust sks 6tc:, Co: 17290. Sre475, 
Dols Ctia247,-"'48 du, eds) 521) [aff -48 
Ss; ©. 154, 20 "SH 1002]; Chappell 
Chemical, ete., Co. v. Sulphur Mines 
Co. 172 U.S. 465, 19 SCt 265,°43 L. 
ed. 517; Wilson v. North Carolina, 
169 U. S. 586, 18 SCt 4385, 42 L. ed. 
865; Central Nat. Bank v. Stevens, 
Iso. 8. 432,18" SCt.4038, 42 ‘Lied, 
807; Electric Co. v. Dow, 166 U. S. 
489717 SCt 645, ‘41 Le ed. 1088; 
Clarke v. McDade, 165 U. S. 168, 17 
SCt 284, 41 L. ed. 673; Noble v. 
Mitchell, 164 U. S. 367, 17 SCt 110, 
41 L. ed. 472; Carothers v. Mayer, 
HOLM tse O20; Lr eSCt. 106, .4ie ved: 
452; Tregea v. Modesto Irr. Dist., 
NGAUS.) 179, 17 SCt +62, 41 L.-ed. 
395; Smith v. Mississippi, 162 U. 
S. 592, 16 SCt 900, 40 L. ed. 1082; 
Gibson v. Mississippi, 162 U. S. 565, 
16 SCt 904, 40 L. ed. 1075; Great 
Western Tel. Co. v. Purdy, 162 U. S. 
Bade LOnSCt 810; 40 i. 6d) 9860 Laff 
83 Iowa 430, 50 NW 45]; Iowa Cent. 
PemOQn vs Lowa; 160.) Un) Siw 8895 16 
SCt 344, 40 L. ed. 467; Grand 
Rapids, etc. R.' Co. v.- Butler; 159 
UESe sil SCt90. 420" ced 485: 
In re Buchanan, 158 U. S. 31, 15 SCt 
723, 389 L. ed. 884; Wailes v. Smith, 
Loupe oo 271, 5" SCt 624) 393 Tui ved: 
698; Newport Light Co. v. Newport, 
Moles 5275 14.SCt 429). 38% Lied. 
259; California Powder 'Works' v. 
Davis bh TW. 1S. 889, £4 “SCt 350; 
38 L. ed. 206; Miller v. Anderson, 
TOOLS, 132, 4 SCt. 52) 37. Le ed: 
1028; Wood v. Brady, 150 U. S. 18, 
eesti G3. vii, “ed, 981: Adamsityv: 
Louisiana Bd. of Liquidation, 144 
U. S: 651, 12 SCt 756, 36 L. ed. 578; 
Sherman v. Grinnell, 144 U. S. 198, 
12 SCt 574, 36 L. ed. 403; Tripp v. 
Sanitawenosa UStioR., Col 144. Wer) 
126, 12 SCt 655, 36 L. ed. 371; Chever 
v. Horner, 142 U. S. 122, 12 Sct 184, 
35 L. ed. 959; Walter A. Wood Mow- 
ing, etc., Mach. Co. v. Skinner, 139 
Wy S..293, 11 SCt 528, 35 LL: ed. 193; 
San Francisco v. Itsell, 133 U. S. 65, 
10 SCt 241, 33 L. ed. 570; Nonconnah 
Turnp. v. Tennessee, 131 U. S. (ap- 
pendix xlvili, 24 L, ed. 368); Felix v. 
Scawarneber, 125 U. S. 54, 8 SCt 
759, 31 L. ed. 687; Dale Tile Mfg. 
Co, v. Hyatt, 125 U. S. 46, 8 SCt 756, 
31 L. ed. 683; Mace v. Merrill, 119 
hese ool, ve SCL seOets0: Tus 6d.)508% 
California v. Jackson, 112 U. S. 233, 
5 SCt 113, 28 L. ed. 712; San Fran- 
eisco v. Scott, 111 U. S. 768, 4 SCt 
688, 28 L. ed. 593; Roth v. Ehman, 
TOPO SP - 319 AaSCteske 27 wh, sed, 
499; Brown v. Colorado, 106 U. S. 
95, 1 SCt 175, 27 L. ed. 132; Poppe v. 
Langford, 104 U. S. 770, 26 L. ed. 
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the term.?? 


The fact [$ 277] (b) 


ing Judgment. 


A question the 


922; Boughton v. American Exch. 
Nat. Bank, 104 U. 'S. 427; 26 L. ed. 
765; Louisiana v Louisiana Bd. of 
Liquidation, 98 U. S. 140, 25 L. ed. 
114; McStay v.-Friedman, 92 U. S. 
723, 23 L. ed..767; Brown v. Atwell, 
$2 U. S. 327, 23-m ed. 511; Romie v. 
Casanova, 91 U.S. 879, 23 L. ed. 374; 
Worthy v. Marston, 14 Wall. (U. S.) 
10, 20 L. ed. 826; West Tennessee 
Bank v. Citizens’ Bank, 14 Wall. (U. 
20-L. ed. 514;. Furman v. 
8 Wall. (U. S.) 44, 19 L. 

Twitchell v. Pennsylvania, 
CLS E21, uo) Teed se 223; 
Campau v. Lewis, 3 Wall. (U. S.) 
106, 18 L. ed. 211; Adams v, Preston, 
22 How. (U. S.) 4738, 16 L. ed. 273; 
Burke yv. Gaines, 19 How. (U.. S.) 
388, 15 L. ed. 655; Michigan Cent. 
R. Co. v. Michigan Southern R. Co., 
19 How. (U. S.) 378, 15 L. ed. 689; 
Walworth v. Kneeland, 15 How. (U. 
S.) 348, 14 L. ed. 724; Gill v. Oliver, 
It How. (URS: <b29w3) Tey eds 7-995 
Cincinnati Commercial Bank v. 
Buckingham, 5 How. (U. S.) 317, 12 
L. ed. 169; Maney v. Porter, 4 How. 
CLE St soa tle Tied ito s ma Mils sv. 
Brown, 16 Pet. (U. S.) 525, 10 L. ed. 
1055; Davis v. Packard, 6 Pet. (U. 
S.) 41, 8 L. ed. 312; Harris v. Den- 
nie, 3) Pet. (U. S.) 292)-7 L. ed. 683% 
Willson v. Black Bird Creek Marsh 
Co., 2 Pet. (U.)S.) .245,-7 L. ed. 412; 
Hickie v. Starke, 1 Pet. (U. S.) 94, 
7 L. ed. 67; Williams v. Norris, 12 
Wheat. (U. S.) 117, 6 L. ed. 571; 
Terry v. Davy, 107 Fed. 50, 46 CCA 
141; Kinzell v. Chicago, ete., R. Co., 
(idan st1901NP. 256: 

[a] Judgment “contrary to law.” 
—The ground, assigned in a motion 
for a new trial, that the judgment 
is “contrary to law” is not of itself 
sufficient to authorize a review by 
the supreme court on a writ of 
error, where it does not appear from 
the record that any federal rights 
were asserted or in issue and nec- 
essarily determined. Capital . Nat. 
Bank v. Cadiz First Nat. Bank, 172 
U..S:.425, 19 SCt 202, .43 Li ed. 502 
[aff 49 Nebr. 795, 69 NW 1151]. 

67. French v. Hopkins, 124 U. S. 
524, 8 SCt 589, 31 L. ed. 536; Hamil- 
ton v. Kneeland, 1 Nev. 60 

68. Missouri, etc.; R. Co. v. El- 
liott, 184 U. S. 5380, 22 SCt 446, 46 
L. ed. 673 [rev 77 Mo. A. 652]. 

69. See supra text and note 63. 

Writ of error see infra § 314. 

70. See supra text and note 63. 

Writ of certiorari see infra § 313. 

71. Minneapolis, ete, R. Co. v. 
Washburn Lignite Coal, Co., 41 SCt 
140; Godchaux Co. v. Eistopinal} 251 
U. S. 179,.40 SCt 116, 64 L. ed. 213; 
Missouri, ete., R. Co. v. Sealy, 248 
U. S. 363; 89 SCt 97, 63) L. ed. 296; 
King v. Putnam Inv. Co., 248 U. S. 
23, 39 SCt 15, 68 L. ed. 102; Central 
Vermont R. Co, v. White, 238 U. S. 
507, 35 SCt 865, 59 L. ed. 1438, Ann 
Cas1916B 252. 

72. Murdock v. Memphis, 20 Wall. 
(U. S.) 590, 618, 22 Li. ed. 429 (‘ques- 
tions, that for the sake of brevity, 
though not with strict verbal ac- 
curacy, we shall call Federal ques- 
tions, namely, those in regard to the 
validity or construction of the Con- 
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General Considerations Governing 


Right of Review—aa. Status of Courts Render- 


The jurisdiction of the supreme 


court is limited to a review of the judgements of 
the highest court of a state in which a decision 
could be had.7% 
a review to the decisions of the highest court of a 
state, for if under the state law the decisions of a 
lower court are-final in a particular class of cases 
the supreme court of the United States may review 
the judgments of that court in such eases,’* and it 
is also held that, where the highest court of a state 


This does not, however, confine 


stitution, treaties, statutes, commis- 
sions, or authority of the Federal 
government’’). 

» Jud. Code § 237: (set forth 
Supra § 276); Cincinnati Second Nat. 
Bank v. Okeana Nat. Bank, 242 U, S. 
600, 87 SCt 286, 61 L. ed. 518; Mul- 
len v, Western Union Beef Co., 173 
U. S. 116, 19 SCt 404, 43 L. ed. 635 
[dism app 9 Colo. A. 497, 49 P 425]; 
Great Western Tel. Co. v. Burnham, 
162 -U. 18339, 16, .SCt i850, 40: Gy ‘ed: 
991; McKnight v. James, 155 U. S. 
685, 15 SCt 248, 39 L. ed. 310; Fisher 
va sCarrico, Sh22iisUk. Se 522, slim see 
1227, 30 L. ed. 1192; Fleming. v. 
Clark, 12 Allen (Mass.) 191; State v. 
Mosman, 231 Mo. 474, 133 Sw. 38. 

[a] It must affirmatively appear 
from the record that the court by 
which the decision was rendered was 
the |highest court of the state in 
which a decision could be had. 
Fisher yw Carrico a2 24s, Stab Sen 
SCt 1227,.30 -L..., ed, 1192. 

[b] A judgment of a lower court 
(1) cannot be reviewed, although it 
1S in accordance with a decision of 
the highest court of the state on a 
former appeal and will necessarily 
be affirmed by the latter court. 
Great Western Tel. Co. v. Burnham, 
LOZ PUL S889016 SCt, 850,40 te 
991 [dist Northern Pac. R. Co. v. 
Ellis, 144 U S. 458, 12. SCt 724, 36 Li. 
ed, 504]; Fisher v. Garnicoie 1225 ie 
S. 522, 7) SCt 1227;.30) 1. -ed. e499) 
(2) But where the highest court of 
a state, on a reservation thereto, di- 
rects a lower court to render a par- 
ticular judgment, such judgment, 
when rendered, is reviewable on a 
writ of error issuing directly to the 
lower court, which may under the 
circumstances properly be regarded 
as occupying the position of the 
highest court of the state in which 
a decision in the suit could be had. 
Clark’s App., 70 Conn. 483, 40 A 111 


batt 27:8) Gees. 186, 20 SCt 8 4 
L. ed. 1028). Baie 
[ce] The action of a state trial 


court in removing a cause to the 
federal court is not reviewable by 
ence Ualtee States Supreme _ court. 

ate v. osman, 231 Mo. 474, 1 
SW 38, is 

[d] An order of a state judge at 
chambers in a habeas ccrpus pro- 
ceeding is not reviewable. Me- 
Knight v. James, 155 U. S. 685, 15 
SCt 248, 39 L. ed. 310. 

74 Mergenthaler Linotype Co. vy. 
Davis, 251 U. S. 256, 40 SCt 133. 64 
L. ed. 255 [writ of error dism (Mo. 
A.) 202 SW 3001; Western Union Tel. 
Co. v. Crovo, 220 U. S. 364, 31 SCt 
399, 55 L. ed. 498; Sullivan v. Texas, 
207 U. S. 416, 28 SCt 215, 52.1. ed. 


274; Texas, ete, R. Co. v. Abilens 
Cctton Oil Co. 204 U. S. 426, 27 
SCt 350, 51 L. ed. 553, 9 AnnCas 


1075; Rearick v. Pennsylvania, 203 
U. S. 507, 27 SCt. 159, 51... ed. 295: 
Western Union Tel. Co. v. Hughes, 
203; WS. 505,12 %e SCtlL6e, bi. dames 
294; Com. v. Powers, 201 U. 8. aks 
26 SCt 387, 50 L. ed. 638, 5 AnnCas 
692 [rev 139 Fed. 452]; Tinsley v. 
Anderson, 171 U. S. 101, 18 SCt 805. 
43 L. ed. 91; Pepke v. Gronan, 155 
Ur..S., 100) 41> GSCGELS4 iso mrad 84; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 277-278] 


has denied a petition for a writ of error to an in- 
termediate or inferior state eourt, 
from the United States supreme court to review 
the judgment of the state court may properly be 
addressed to the lower court in which the record 
But there has been no decision of the 
federal question in the highest court of the state 
in which a decision in the suit ean be had, where 
the highest state court has dismissed an appeal in 
the suit because of a defect in the parties to such 
If a discretionary power to review exists 


remains.7® 


appeal.7é 


Newport Light Co. v. Newport, 151 
U, S. 527, 14 SCt 429, 38 L. ed. 259; 
Downham vy. Alexandria, 9 Wall. (U. 


Symroov,, LO i, Ved.) 80%, Olney.) WV. 
Arnold, 3 Dall. (U. S.) 308,14 L. ed. 
614; Bryan) v.,_ Bates, 12 Allen 


(Mass.) 201; Jeannette First Nat. 
Bank v. Missouri Glass Co., 243 Mo. 
499, 147 SW 1030. 

ia] It must affirmatively appear 
from the record that a_ decision 
could not have been had in the 
highest state court. Mullen v. 
Western Union Beef Co., 173 U. S. 
116, 19 SCt 404, 43 L. ed. 635 [dism 
app 9 Colo. A.. 497, 49. RP 425]. 

[b] Dismissal of writ of error by 
highest state court for lack of ju- 
risdiction.—An inferior state court 
is the final court of the state where 
the federal question involved can 
be decided, and therefore is the 
court to which a writ of error from 
the supreme court of the United 
States must be directed, where the 
highest state court, although dis- 
cussing the federal question in its 
opinion, and declaring it to be with- 
out merit, dismissed a writ of error 
to the inferior court solely and ex- 
pressly for want of jurisdiction. 
Western Union Tel. Co. v. Hughes, 
20s) Uae SP 505, f277SCt 162, 51° ae ed: 
294 [dism writ of error 104 Va. 240, 
bl SH 225]. To same effect Sulli- 
van vy. Texas, 207 U. S. 416, 28 Sct 
215, 52 L.-ed. 274 [aff (Tex. Civ. A.) 
95 SW _ 645]. 

75. Western Union Tel, Co. V, 
Crovo, 220 U. S. 364, 31 SCt 399, 55 
L. ed. 498; Bacon v. Texas, 163 U. 
S. 207, 16 SCt 1023, 41 L. ed. 132; 
Stanley v. Schwalby, 162 U. S. 255, 
16 SCt 754, 40 L. ed. 960; Ex p. 
Clark 128.0 'S.) 395, 9 (SCt*2,, 32) L. 
ed. 487; Fisher v. Carrico, 122 U. 
S522, 17) SCt 227,730 iived. 11:92; 
Gregory v. McVeigh, 23 Wall. (U. 


S.) 294, 23 L. ed. 156; Murdock v. 
Memphis, 20 Wall. (U. S.) 590, 22 
Lied. 429. 


To what court writ of error di- 
rected generally see infra § 317. 

76. Newman v. Gates, 204 U. S. 
89, 27 SCt 220, 51 L. ed. 385 [dism 
writ of error 165 Ind. 171, 72 NE 
638, 6 AnnCas 649]. 

77. Stratton v. Stratton, 239 U. 
S. 55, 36 SCt 26, 60 L. ed. 142. 

78. Jud. Code § 237 (set forth 
supra § 276); Chicago Great West- 
ern R. Co. v. Basham, 249 U. S. 164, 
89 SCt 213, 63 L. ed. 5384; Andrews v. 
Virginian R. Co., 248 U. S. 272, 39 
Sct 101, 63 L. ed. 2386; Bruce v. 
Tobin, 245 U. S. 18, 38 SCt_7, 62 L. 
ed. 123; Coe v. Armour Fertilizer 
Works, 237 U. S. 413, 35 SCt_ 625, 
59 L. ed. 1027; Louisiana Nav. Co. v. 
Oyster Commn., 226 U. S. 99, 33 SCt 
78, 57 L. ed. 138; Missouri, ete. R. 
Co. v. Olathe, 222 U. S. 185, 32 SCt 
46, 56 L. ed. 155 [dism app 81 Kan. 
521, 105 P 521, 36 LRANS 861]; 
Bierce v. Waterhorse, 219 U. S. 320, 
Sy SCt 241,55 L. ed, 237; Chesa- 
peake, etc, R. Co. v. McCabe, 213 
U. S. 207, 29 SCt 430, 53 L. ed. 765; 
Spreckels v. Brown, 212 U._S. 208, 
99 SCt 256, 53 L. ed. 476; Hutchins 
v. Bierce, 211 U. S. 429, 29 SCt 122, 
58 L. ed. 267; Cotton v. Hawaii, 211 
U. S. 162, 29 SCt 85, 53 L. ed. 131; 
National L. Ins. Co. v. Scheffer, 131 
U. S. appendix cciii, 26 L. ed. 1110; 
‘Hand v. Hagood, 131 U. S. appendix 
elxxxi, 26 L. ed. 301; Duart v. Sim- 
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a writ of error 


mons, (Mass.) 128 NE 32. 

[a] Reason for statutory re- 
quirement of finality.—‘‘There must 
have been a final judgment in the 
case, and a decision by the highest 
court of the state in which a deci- 
sion could be had; for until such a 
decision it cannot be known that 
the state courts will not sustain the 
right claimed under the constitution, 
laws or treaties of the United 
States. In order to call into exist- 
ence the appellate jurisdiction, it is 
not enough ‘that there should have 
been one ruling against such a 
right, but it must be a ruling which, 
so far as the courts of the state 
can act in the case, finally deter- 
mines the rights of the parties. The 
ruling of a lower court is often 
made in the hurry of a trial; per- 
haps with a view to present the 
question to this court for revision, 


especially in a criminal case, in 
which a ruling against the state 


cannot under our laws be revised; 
and always with an unwillingness 
on the part of the presiding judge 
to set aside the constitution or laws 
of the Commonwealth as inconsist- 
ent with the constitution or laws 
of the United States. A final de- 
cision in the state courts against 
an authority asserted under the con- 
stitution or laws of the United 
States should only be made delib- 
erately and after a full understand- 
ing of its importance. If the courts 
of the state after mature delib- 
eration are obliged finally to decide 
against a claim of such an au- 
thority, they will accompany their 
decision with an opinion stating the 
reasons which have induced it, in 
order that such reasons may be’ pre- 
sented in argument to that tribunal 
to which the constitution and laws 
of the country have committed the 
duty of revising it. To allow an 
appeal from the ruling of a single 
judge sitting at nisi’ prius directly 
to the supreme court of the United 
States would often give an exag- 
gerated appearance of difference of 
opinion between the judiciary of the 
state and that of the nation, pre- 
vent a deliberate examination by the 
highest court of the state of the 
rights claimed under its own con- 
stitution and laws, and needlessly 
increase the labors of the supreme 
eourt of the United States.” Flem- 
ing v. Clark, 12 Allen (Mass.) 191, 
196. 

[b] Test of finality.—The finality 
of a judgment of the highest court 
of the state is to be tested by the 
form of the judgment, and the fed- 
eral supreme court cannot in deter- 
mining its jurisdiction convert the 
judgment not on its face _ final to 
one final in character. Louisiana 
Nav. Co. v. Oyster Commn., 226 U. 
S. 99, 33 SCt 78, 57 L. ed. 138 [dism 
writ of error 125 La. 740, 51 S 706]. 

[c] Rights. which are litigated 
need not be determined to render 
the judgment final, it being suffi- 
cient if the particular cause is de- 
termined. Weston v. Charleston, 2 
Pet. (U. S.) 449, 7 L. ed. 481. 

[d] Successive appeals. — The 
judgment of the highest court of a 
state, affirming, on a third appeal, 
a judgment entered on a verdict in 
favor of plaintiff, is the first final 
judgment in the action which is re- 
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| in the highest court of a state, the exercise of such 
discretion must be first invoked and refused, before 
it can be said that the judgment of the lower court 
is final so as to be subject to review by the su- 
preme court of the United States.77 
[§ 278] bb. Final Character of Judgment. In 
order that the supreme court of the United States 
may have jurisdiction to review a judgment or 
decree of a state court such judgment or decree 
raust be a: final one.“8 
by the highest court in the state in which a de- 


But a judgment rendered 


viewable in the federal supreme 
court, where the highest state court, 
on the first appeal, reversed the 
order of. the lower court, granting a 
petition for the removal of the ac- 
tion to a federal circuit court, and 
remanded the case for trial, and, on 
the second appeal, reversed a judg- 
ment entered on a directed verdict 
in favor of defendant, although the 
court, on such third appeal, regara- 
ed itself as bound by its prior de- 
cision as the law of the case, and 
declined again to consider the feda- 
eral question. Chesapeake, etc., R. 
Co. v. McCabe, 213 U. S. 207, 29 SCt 
430, 53 L. ed. 765 [rev 100 Sw 219, 
30 KyL 1009). 

{[e] A reversal and remand (1) 
for further proceedings is not a 
final judgment. Coe v. Armour Fer- 
tilizer Works, 237 U. S. 413, 35 SCt 
625, 59 L. ed. 1027 [rev 63 Fla. 64, 
58 S 231]; Louisiana Nav. Co. v. 
Oyster Commn., 226 U. S. 99, 33 SCt 
78, 57 L. ed. 187 [dism writ of error 
125 La. 740, 51 S 706]; Schlosser v. 
Hemphill, 198 U. S. 173, 25 SCt 654, 
49 L, ed. 1000 [dism writ of error 
118 fowa 452, 90 NW 842]; Rankin 
v. Tennessee, 11 Wall. (U. S.) 380, 
20 L. ed. 175; Pepper v. Dunlap, 5 
How. (U. S.) 51, 12 L. ed. 46; Winn 
v. Jackson, 12. Wheat. (U. S.) 135, 
6 L. ed. 577; Houston v. Moore, 3 
Wheat. (U. S.) 438, 4 L. ed. 428; 
Hart v. Burnett, 20 Cal. 169, (2) 
This is true, although such judg- 
ment determines the ultimate right 
to recover and the general principles 
by which that right is to be meas- 
ured. Bruce v. Tobin, 245 U. S. 18, 
19, 38 SCt 7, 62 L. ed. 123 [den cer- 
tiorari 39 S. D. 64, 162 NW 933] 
(grant of new trial. “The finality 
contemplated was to be determined 
by the face of the record and the 
formal character of the judgment 
rendered’’). (3) There is no final 
judgment reviewable by the supreme 
court’'until the judgment of the trial 
court, rendered after further pro- 
ceedings as required by the man- 
date, has been affirmed by the state 
court of last resort. Coe v. Armour 
Fertilizer Works, 237 U. S. 413, 35 
SCt 625, 59 L. ed. 1027 [rev 63 Fla. 
64, 58 S 231). (4) Where a judg- 
ment of reversal remands the case 
with directions as to the judgment 
to be entered therein, the judgment 
of reversal is final and reviewable. 
Rio Grande Western R, OnreaVin 
Stringham, 239 U. S. 44, 36 SCt 5, 
60 L. ed. 136 [aff 38 Utah 113, 110 
P 868, and dism writ of error 39 
Utah 236, 115 P 967]. ji 

[f] An affirmance and remand for 
further proceedings is not a final 
judgment. (Washington v. Coats- 
Fordney Logging Co., 243 U. S. 251, 
37 SCt 295, 61 L. ed. 702; Reddall v. 
ia 24 How. (U. S.) 420, 16 L. ed. 

[ge] Sustaining demurrer, — (1) 
Where the statute of a state per- 
mits the amendment of a _ petition 
when a demurrer thereto has been 
sustained, the judgment of the su- 
preme court of the state reversing 
the decision of the lower court over- 
ruling such a demurrer, and direct- 
ing that it be sustained, is not a 
final judgment reviewable by the 
supreme court. Clark v. Kansas 
City welt 2U 8. 334; 19S SOu- 20043: 
L. ed. 467. (2) Where an informa- 
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cision could be had is not deprived of its final 
character because it was rendered upon an equal 
division of opinion among the judges;" and if the 
validity of a judgment of an inferior court is 
either affirmed or denied by the highest court in 
the state, by any form of decision, such decision 
will, if it involves a federal question, be subject 


to review by the supreme court.®® 
Petition for rehearing. 


of review by the supreme court.*? 
[Se2791 ce, 
in Dispute. 


tion in the nature of a quo warranto 
called on a company to show by 
what warrant it claimed the right 
to use a franchise, and the plea re- 
ferred to an act of incorporation, 
and the replication was that the act 
of incorporation had been repealed, 
and the rejoinder was that the re- 
pealing law was passed without no- 
tice to the parties and without any 
evidence of misuse of the franchise, 
a judgment sustaining a demurrer 
to the rejoinder, without any fur- 
ther judgment, did not prevent the 
continued exercise of the franchise 
and was therefore not a final judg- 
ment. Miners Bank v. U. S., 5 How. 
GUeaSw) tabs, 12. 5. -eds. 121. 

{h] Dismissal of writ of habeas 
corpus and remanding prisoner.—An 
order by one of the judges of a su- 
perior court, made upon the return 
to a writ of habeas corpus granted 
by him, dismissing the writ and re- 
manding the prisoner, is not such a 
final judgment or decree as is re- 
viewable by the federal supreme 
court on writ of error. Clarke v. 
McDade, 165 U. S. 168, 17 SCt 284, 41 
L. ed. 673. 

[i] A judgment disposing of a 
writ of prohibition sued out to pre- 
vent an inferior court from taking 
jurisdiction is not final. Mt. Ver- 
non-Woodberry Cotton Duck Co, Vv. 
Alabama Interstate Power Co., 240 
UW. 3S. 30, 36 SCt 234, 60. L.- ed, 507 
[aff 186 Ala. 622, 65 S 287]. 

{i] Judgments or decrees held 
final.— Detroit, etc., R. Co. v. Michi- 
gan R. Commn., 240 U. S. 564, 36 SCt 
424, 60 L. ed, 802; Mt. Vernon-Wood- 
berry Cotton Duck Co. v. Alabama 
Interstate Power Co., 240 U. S. 30, 
36 SCt 234; Rio Grande Western R. 
Co. v. Stringham, 239 U. S. 44, 36 
Sct 5, 60 L. ed. 136; Carondelet 
Canal, ete., Co. v. Louisiana, 233 U. 
S._ 362, 34 SCt 627, 58 L. ed. 1001 
[rev 129 La. 279, 56 S 137]. 

Finality of decision as bearing on 
right to review generally see Ap- 
peal and Brror §§ 256-285. 


79. Hartman v. Greenhow, 102 U. 
Seaor2, eo I ed. 271: 
80. Williams v. Bruffy, 102 U. S. 


248, 26 L. ed. 135. 

81. Chicago Great Western R. Co. 
v. Basham, 249 U. S. 164, 39 SCt 213, 
63 L. ed. 534. 

gg. Citizens’ Bank v. Opperman, 
249 U. S. 448, 39 SCt 330, 63 L. ed. 
701; Chicago Great Western R. Co. 
v. Basham, 249 U. S. 164, 39 SCt 213, 
63 L. ed. 534; Andrews v. Virginian 
Re Co.,. 248: Us'S. 272,39 SCt 101, 63 
L. ed. 236. 

83. Barrington v. Missouri, 205 
U. S. 483, 27 SCt 582, 51 L. ed. 890 
{dism writ of error 198 Mo. 23, 95 
SW 235]; French v. Hopkins, 124 
We iS: 162455 625068 SCt 589,031 “le sed! 
536 (‘We look only to the ques- 
tions involved’); Matthews v. Zane, 
4 aes Cia S)9382, 025 ued.) 654, 

a 


A judgment cannot be 
regarded as final when a petition for a rehearing 
is pending,®! but when such petition is denied the 
judgment in the case becomes final for purposes 


Citizenship of Parties and Amount 
The citizenship of the parties is imma- 
terial as affecting the jurisdiction of the federal 
supreme court to review a judgment or decree of 


The fact that plaintiff is an'59 L. ed. 112 [dism 


For iater cases, developments and changes in the law see cumulative Annotations, 


FEDERAL COURTS 


[§ 280] dd. 
court of justice 
mandamus 88 or 


[§ 281] ee. 


that a decision 


Indian tribe cannot make federal 
questions that are purely local. Se- 
neca Nation of Indians v. .Christy, 
mt U. S. 283, 16 SCt 828, 40 L. ed. 
70. 

84. The Paquete Habana, 175 U. 
S: 677, 20 SCt 290, 44 L. ed. 320; 
Buel v. Van Ness, 8 Wheat. (U. S.) 


312, 5 L. ed. 624. 

85. Jud. Code § 237. 

86. Weston yv. Charleston, 2 Pet. 
(U. S.) 449, 7 L. ed. 481. 

87. Ward v. Maryland, 12 Wall. 


(U. S.) 418, 20 L. ed. 449; Twitchell 
v. Pennsylvania, 7 Wall. (U. S.) 321, 
19 L: ed. 228; Worcester v. Georgia, 
6 Pet. (U. S.) 515, 8 L. ed. 483; Co- 
hens v. Virginia, 6 Wheat. (U. S.) 
264, 5 L. ed. 257. 

88. Detroit, etc., R. Co. v. Osborn, 
189 U. S. 383, 28 SCt 540, 47 L. ed. 
860 [aff 127 Mich. 219, 86 NW 842, 
62 LRA 149]; American Express Co. 
v. Maynard, 177 U. S. 404, 20 SCt 
695, 44 L. ed. 823 [rev 118 Mich. 682, 
77 NW 317]; McPherson v. Blacker, 
L465U. S745 48) SCti3, 36.6, ed) 869" 
Hartman v. Greenhow, 102 U. S. 672, 
26 L. ed. ¢ 

89. Bullock v. Florida, 41 SCt 
1938; Weston v. Charleston, 2 Pet. 
(U. S.) 449, 7 L. ed. 481. 

90. Holmes v. Jennison, 14 Pet. 
(@U.. S°)) 540, 10) LG. ed. 579,: 618. 

91. Hiawassee River Power Co. 
v. Carolina-Tennessee Power Co., 252 
U.S: 341,09 40 SCt. 330, 64 Le ed. 60a 
[dism writ of error 175 N. C. 670, 
96. SH) 99]; Berkman v. U.S, 250 U. 
Sh 1l4sF39i SCt 4itia63 sin “ed. \8'775 
U. S. Fidelity, ete. Co. v. Okla- 
homay,. i250 Wy Sr iil 39) SCt399,-63 
L. ed. 876 [dism writ of error (Okl1.) 
168 P 234]; Farson v. Bird, 248 U. 
Sr 26S rsoreSCt.. tty 63a eds 1/233: 
Missouri, ete., R. Co. v. Sealy, 248 
U.S... 363,./39 “SCt 197,° 63) I. ved. 296: 
Stadelman v. Miner, 246 U. S. 544, 
38 SCt 359, 62 L. ed. 875; Pennsyl- 
vania Hospital Contributors Vv. 
Philadelphia, 245 U. S. 20, 38 SCt 35, 
62 L. ed. 124 [aff 254 Pa. 392, 98 
A 1077]; Gasquet v. Lapeyre, 242 U. 
We S86ipa si SCtai6h 610 iy, ed.) 367: 
St. Louis, etc., R. Co. v. Shepherd, 
240 U. S. 240, 36 SCt 274, 60 L. ed. 
622 [dism app 40 Okl. 589, 139 P 
833]; Mallinckrodt Chemical Works 
v. Missouri, 238 U. S. 41, 35 SCt 671, 
59 L. ed. 1192; Parker v. McLain, 
237 U. S. 469, 35 SCt 632, 59 L. ed. 
1051 [dism writ of error 88 Kan. 
TAG A291 P1140 88s Kant! 873/131 5p 
153]; Erie R, Co. v. Solomon, 237 U. 
S. 427, 35 SCt 648, 59 L. ed. 1033 
[dism writ of error 89 Oh. St. 406, 
106 NE 1055]; Seaboard Air Line R. 
Co. v. Padgett, 236° U. S. 668, 35 
SCt 481, 59 L. ed. 777; Brolan v. U. 
S., 236 U. S. 216, 35 SCt 285, 59 
L. ed. 544: Easterling Lumber Co. 
v. Pierce, 235 U. S. 380, 85 Sct 133, 
59 L. ed. 279 [dism writ of error 
106 Miss. 672, 64 S 461]; Overton vy. 
Oklahoma, 235 U. S. 31, 35 Sct 14, 
writ of error 7 


Question—(aa) In General. 
cision of a state court may be subject to review 
by the federal supreme court on the ground that 
a federal question is involved, it is necessary that 
such question should be real and substantial,®! and 


- aac 


a state ecourt,®? and the right of review has never 
been subject to any pecuniary limit.*4 


Nature of Proceeding in State 


Court. The term ‘‘suit’’ in the jurisdictional stat- 
ute 8° applies to any proceeding in a state court 
by which an individual pursues that remedy in a 


which the law affords him,°* and 


ineludes a criminal prosecution,®’ a proceeding for 


for a writ of prohibition,’® and 


habeas corpus -proceedings.°? 


Substantial Character of Federal 
In order that a de- 


thereof should be essential to a 


Okl. Cr. 208,114 P.1132,.123.P 175175 
Roller v. Murray, 234 U. S. 738, 34 
SCt 902, 58 L. ed. 1570 [dism writ 
of “error, 71 Ws .Vaer 1619176 Simnes 
LRAI1915F 984, AnnCas1914B 11397; 
McDonald v. Oregon R., ete., Co., 233 
U. S. 665, 34 SCt 772, 58 L. ed. 1145 
[dism writ of error 58 Or. 228, 112 
P 413, 32 LRANS 117]; Bowe v. 
Scott, 233 U. S. 658, 34 SCt 769, 58 
L. ed. 1141 [dism writ of error 113 
Va. 499, 75 SE 123]; Ennis Water- 
works v. Ennis, 233 U. S. 652, 34 SCt 
767, 58 L. ed. 1139 [dism writ of 
error 105 Tex. 63, 144 SW 9301; Dill 
Vv. -Ebey;..229) U.S, 199; (33) SCt 620; 
57 L. ed. 1148 [dism app 27 Okl. 584, 
112 P 973, 46 LURANS. 440]; Con- 
solidated Turnp. Co. v. Norfolk, ete., 
R. Co., 228 U. S. 596, 33 SCt-605, 57 
L. ed. 982 [den reh 228 U. S. 326, 
33 SCt 510, 57 L. ed. 857]; Ross v. 
Oregon, 227 25.. S77 150; 138 ~SCtme20, 
57 L. ed. 458 [dism app 55 Or. 450, 
104 PB 596, 106, P1022, 49. TRANS 
601, 618]; Deming v. Carlisle Pack- 
ing Co., 226 U. S. 102, 33 SCt 80, 57 
L. ed. 140 [dism writ of error 62 
Wash. 455, 114 P 172]; Gring v. 
Ives, 222 U. S. 865, 32 SCt-167, 56 
L. ed. 235; Griffith v. Connecticut, 
2189 U.S. 563; 81 .SCt) 182.54 tue eds 
1151; Illinois Cent. R. Co. v. Ken- 
tucky, 218 U. S. 551, 31 SCt 95, 54 
L. ed. 1147; Franklin v. South Caro- 
lina, 218 U. S. 161, 30 SCt 640, 54 
L. ed. 980 [aff 80 S. C. 332, 60 SE 
953]; Vought. vy. Wisconsin, 217 U. 
S. 590, 30 SCt 694, 54 L. ed. 895; 
Los Angeles Farming, ete. (Cov ye 
Los Angeles, 217 U. S. 217, 30 SCt 
452, 54 Li. ed. 736;. Goodrich v. Fer- 
nis; 214, U.. 'Sinf1,)329 + SCtis80eeb3 
L. ed. 914; Waters-Pierce Oil Co. v, 
Texas, 212 U.S. 112, 29 SCt 227, 53 
L. ed. 431; Delmar Jockey Club v. 
Missouri, 210 SUS S31 8245598 *SCtere2: 
52 L. ed. 1080; Barrington vy. Mis- 
Souri, 205 U. S. 488, 27 SCt 582, 51 
L. ed. 890; Empire State-Idaho Min., 
ete.,, Co. v. Hanley, 205 U. S. 225, 
27 SCt 476, 51 L. ed. 779; Offield v. 
New York, etc. R. Cos; 208. 0O sess 
372, 27 SCt 72, 51 L. ed. 231 {aff 
78 Conn, 1, 60 A 740]; Monterey v. 
Jacks, 203° U. S. 360, 27 Sct 67," bal 
L. ed. 220 [aff 139 Cal. 542, 73 9P 
436]; O’Callaghan vy. O’Brien, 199 U. 
Si7895 025 MSCti 729% 50 Stee oak 101; 
Wabash R. Co. v. Flannigan, 192 
OLAS: 29, 24 SCt 224, 48 L. ed. 328 
[dism writ of error 95 Mo. A. 477, 
75 SW 691]; Missouri, v. Dockery, 
191 U. S. 165, 24 Sct53, 48 1, ed. 
138, 683 LRA 571; Sawyer v. Piper, 
a aie 154, ae Pe 6338, 47 L. ed. 

1sm writ of error 78 inn. 
221, 80 NW, 9701; nea 
Waterworks Co. vy. Louisiana, 185 
LSh 336, 22 SCt 691, 46 L. ed. 936 
(dism_ writ of error 107 La. 1,318 
395]; Lynde v. Lynde, 181 U. S. 183, 
21 SCt 555, 45 L. ed. 810 [aff 162 N. 
Y. 405, 56 NE 979, 76 AmSR 332, 48 
LRA 679]; Wilson v. North Caro- 


same title, page and note number. 


lina, 169 U. S. 586, 18 Sct 435, 42 


- 


New Orleans — 


§§ 281-283] a= 


disposition of the issues presented in the case. 
The federal question relied on to~ 
pellate jurisdiction of the supreme court cannot 
be said not to have been open for discussion or 
consideration in the state court because of a prior 
decision in the same case, which was the law of 
the case, where the.state court did consider such 
question when the case came before it the second 


time.®? 
[§ 282] (bb) 


Court Decisions. The mere fact 


question was involved does not authorize a review 
by the supreme court where the question has been 
decided by the latter court in previous cases so 
that if cannot be regarded as an open one.*4 


a review will not be denied on the 
L. ed. 865; St. Louis, ete, R. Co. v. 


Missouri, 156 U. S. 478, 15 SCt 443, 
39 L. ed. 502; Hamblin v. Western 
Land Co., 147 U. S. 531, 13 SCt 353,’ 


37. L. ed. 267; New Orleans v. New 
Orleans Water-Works Co., 142 U. S. 
foes  SCt142)- 35 Ted! 39433" Mil- 
lingar v. Hartupee, 6 Wall. (U. S.) 
258, 18 L. ed. 829. 
owing memorandum decisions appar- 
ently supporting the text: Oden 
Meneoco,, 249 U..S.1.587, mem,..39, SCt 
386 mem, 63 L. ed. 790 mem; Hayes 
y. Hocking Valley R. Co., 249 U.S. 
591, 39 SCt 389, 63 L. ed. 792; Jastro 
v. Francis, 249 U. S. 581, 39 SCt 258, 
65 L. ed. 786. 

[a] Ilustration.—The claim of a 
right under the federal constitution 
to prove the truth of certain pub- 
lished articles held to constitute a 
eontempt of court is too clearly un- 
founded to serve as the basis of a 
writ of error from the federal su- 
preme court to a state court. Pat- 
terson v. Colorado, 205 U. S. 454, 27 
SCt 556, 51 L. ed. 879 [dism writ of 
error 35 Colo. 253, 84 P 912]. 

[b] She enactment by a state of 
a new inheritance tax law after a 
decision of the highest court of the 
state sustaining the previous legis- 
Jation on that subject as against the 
contention that it denied the equal 
protection of the laws does not con- 
vert such federal question into a 
moot question, so as to preclude a 
review in the supreme court of the 
United States, unless it is obvious 
that such new legislation relieved 
. plaintiffs jn error from their obli- 
gations under the earlier law. 
Campbell v. California, 200 U. Sz ory 


96 SCt 182, 50 L. ed. 382 [aff 143 
Cal. 623, 77 P 674]. é 
[cl Constitutional objections to 


annexation of territory to city.— 
Questions respecting the impairment 
of contract obligations and the de- 
nial of due process of law because 
of the additional burden of taxation 
to which the citizens and taxpayers 
of-a lesser city, annexed to an ad- 
joining and larger city, will be sub- 
jected, are not so unsubstantial and 
devoid of all color of merit as to re- 
quire the dismissal Git ao swirl. Ot 
error from the supreme court of the 
United States to a_ state court. 
Hunter v. Pittsburgh, 207 U. S; 162, 
98 SCt 40, 52 L. ed. 151 [aff 217 Pa. 
227, 66 A 348, 120 AmSR 845]. 

92. Citizens’ Bank v. Opperman, 
249 U. S. 448, 39 SCt 330, 63 L. ed. 
701; Caro ‘vv. Davison, 197 U. S. 197, 
25 SCt 428, 49 L. ed. 723; Hamilton 
v. Kneeland, 1 Nev. 60. ds 
"9g. Coe v.. Armour Fertilizer 
Works, 237 U. S. 413, 35 Sct 625, 59 
L. ed. 1027 [rev 63 Fla. 64, 58 S 231). 

94, Manhattan L. Ins, Co. Vv. 
Cohen, 234 123, 34 SCt 874, 58 
L. ed. 1245 [dism app (Tex. Civ. A. 


of error 178 Ind. 
AnnCasi915C 200]; Con- 
Co, v. Norfolk. etc., 


[dism writ 
99 NE 1, 
-solidated Turnp. 


[25 C. J.— 80] 


‘sustain the ap- 


Questions Settled by Supreme 


See also the fol- | 


' FEDERAL COURTS 


below.?® 
iomeosiie fie 


that a federal | eral Question. 
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federal question relied on to confer jurisdiction 
has been conclusively foreclosed by prior decisions 
of the supreme court, where analysis and exposi- 
tion are necessary in order to make clear the de- 
eisive effect of such prior decisions upon the issue 
presented, and there is some conflict in the opinions 
of the various state courts of last resort upon the 
question, and a division of opinion in the court 


Materiality and Decision of Fed- 
In order to authorize a review by 
the federal supreme court, it is necessary that a 
federal question should have been decided by the 
state court °* or at least necessarily involved in the 


But | judgment.** Hence a judgment resting upon 
ground that the 
R. Co., 228 U. S. 596, 83 SCt 605,|of the federal question first raised 


57 L. ed. 982 [den reh 228 U. S. 326, 
33 SCt 510, 57 LL. ed. 857]; King v. 
West Virginia, 216 U. S. 92, 30 SCt 
225, 54 L. ed. 396; Leonard v. Vicks- 
burg, ete., R. Co., 198 U. S. 416, 25 
SCt 750, 49 L. ed. 1108 [dism writ 
of.error 112 La. 51, 36 S 223]. 

95. Louisville, etc., R. Co. v. Mel- 
ton, 218 U. S. 36, 30 SCt 676, 54 L. 
ed. 921, 47 LRANS 84 [aff 127 Ky. 
276, 105 SW 866]. 

96. Hiawassee River Power Co. v. 
Carolina-Tennessee Power Co., 252 
U. S. 341, 40 SCt 330, 64 L. ed. 601; 
U. S. Fidelity, etc., Co. v. Oklahoma, 
250108. 111.239 (SECt_399, 63 Lived. 876; 
Municipal Securities Corp. v. Kansas 
City, 246 Us’ S263; 738" SCt” 224) -62 
L. ed. 579 [dism writ of error 265 
Mo. 252, 177 SW 856]; Vandalia R. 
Co. v. Indiana Public Serv. Commn., 
Jats Wes. soe ol Set oe, Ol tu. sed. 
276; Mellon Co. v. McCafferty, 239 U. 
S. 134, 36 SCt 94, 60 L. ed. 181 [dism 
writ of error 38 Okl. 534, 185 P 2781]; 
Pennsylvania R. Co. v. Keystone El., 
ete., Co., 237 U.. S.° 432;°35 SCt 644, 
59 L. ed. 1035 [dism writ of error 
246 Pa. 336, 92 A 340]; Illinois v. 
Economy Light, ete., Co., 234 U. S. 
497, 34 SCt 973, 58 L. ed. 1429 [dism 
writ. of error. 241 Ill. 290, 89 NE 
760]; Toyota v. Hawaii, 226 U. S. 
184, 33 SCt ‘47, 57 Le ed. 180; Texas, 
ete., R. Co, v. Gross, 221 U.S. 417, 
31 SCt 536, 55 L. ed. 796 [aff 60 Tex. 
Civ. A. 621, 128 SW 1173]; Texas, 
etc., R. Co. v. Miller, 221 U. S. 408, 
31 SCt 534, 55 L. ed. 789 [aff 60 Tex. 
Civ. A. 627, 128 SW 1165]; Bachtel 
v. Wilson, 204 U. S. 36, 27 SCt 248, 


51 L. ed. 357; Rae v. Homestead 
Toan’.ete.. Co. 176) Us. Sa 421, 20 
Sct 341, 44 L. ed. 398; Chappell 


Chemical, etc., Co. v. Sulphur Mines 
Con ATU S. 472, 19° SCE 268745. 


ed. 520; Hagar v. Peo., 154 U. S. 
639, 14 SCt 1186, 24 L. ed. 1044; 


Grossley v. New Orleans, 108 U. S. 
105, 2 SCt 300, 27 L. ed. 667; Thomp- 
son’s App., 116 Me. 473, 102 A 303; 
Wren v. Dixon, 40 Nev. 170, 161 P 
722, 167 P 324, AnnCasl1918D 1064. 

[a] Statement that federal ques- 
tion abandoned.—A statement in the 
opinion of a state Supreme court 
that the only federal question was 
probably abandoned, ‘‘as it is mani- 
fest that the circuit court could not 
have taken jurisdiction,” is not such 
a decision of the question as to give 
the supreme court jurisdiction. 
Weatherby v. Bowie, 131:U. S. ap- 
pendix ccxv, 25 L. ed. 606. 

[b] A judgment dismissing an 
appeal ‘because prematurely taken 
disposes of no federal question, al- 
though such question may be in- 
volved in the case. Chappell Chemi- 
cal, ete., Co. v. Sulphur Mines Co., 
172 U. S. 474, 19 SCt 268, 43 L. ed, 


The words “maturely con- 
sidered,” in the, judgment entry of 
the denial without opinion by the 
highest state court of a petition for 
rehearing, do not import a decision 


by such petition. Consolidated 
Turnp. Co. v. Norfolk, ete. R. €d., 
228 U. S. 326, 33 SCt 510, 57 L. ed. 
857 [dism writ of error 111 Va. be 
68 SE 346, AnnCasi912A 239, and 
reh den 228 U. S. 596, 33 SCt 605, 57 
Ee ed! 9 8:2))). 

{a]| Order introducing federal 
question refused.—The court, after 
overruling a suggestion of error 
without a written opinion, will not 
enter an order, kased on the rocol- 
lection of the judges, that the court 
considered a federal question raised, 
so as to permit an appeal to the 
United States supreme court, espe- 
cially where it cannot be deter- 
mined on what points the court 
agreed, because the suggestion of 
error was not considered in confer- 


ence. Wheeler v. Bogue Phalia 
Drain., (Miss,) 65 S 563./ 
97. Hiawassee River Power Co. 


v. Carolina-Tennessee Power Co., 252 
U. S. 341, 40 SCt 330, 64 L. ed. 601 
[dism writ of error 175 N. C. 670, 
96 SE 99]; Southern R. Co. v. Camp- 
bell, 239 U. S. 99, 36 SCt 33, 60 L. 
ed, 165; Stewart v. Kansas City, 239 
US 4,2 86S SCE 15) 60) a. “ed: 120° 
Eberle v. Michigan, 232 U. S. 700, 
34 SCt 464, 58 L. ed. 803; Ross v. 
Oregon, 227-U. S. 150, 33 SCt 220/557 
L. ed. 458; Preston v. Chicago, 226 
U.S. 447, -339SCt, 177, 57 L. “ed. 293: 


Arkansas Southern R. Co. v. Ger- 
man Nat. Bank, 207 U. S. 270, 28 
SCt 78, 52: Ti. ed: 2015. Leathe v 
Thomas, 207 U. S. 98, 28 SCt 30, 52 
L. ed. 118; Texas; ete, R. Co. v 
Abilene Cotton Oil Co., 204 U. S 
426, 027 2SCt6350, bls Heed! 55379 
AnnCas 1075; Newman vy. Gates, 204 


U. S. 89, 27°SCt 220, 51 L. ed. 385; 
Chicago, ete., R. Co. v. McGuire, 196 
U. S. 128, 25 SCt. 200, 49 LL. ed. 413; 
Harding v. Illinois, 196 U. S. 78, 25 
SCt_176, 49 L. ed. 394; Yazoo, etc., 
R. Co. v. Adams, 180 U. S. 1, 21 SCt 
240, 45 L. ed. 395 [aff 77 Miss. 315, 
28 S 956, and reh den 181 U. S. 580, 
21 SCt 729, 45 L. ed. 1011]; Missouri 
Pac. R. Co. v. Fitzgerald, 160 U.'S. 
556, 16 SCt 389, 40 L. ed. 536; Hagar 
v. Peo., 154 U.S. 689, 14 SCt 1186, 


24 L. ed. 1044; California Powder 
Works v. Davis, 151 U. S. 389, 14 
SCt 350, 38 L. ed. 206; Eustis v. 


Bolles, 150° U.S: 361; 14° SCt 11315 737, 
L. ed. 1111; Roby v. Colehour, 146 
U.S. 153, 138 SCt 47, 36 Li. ed: 922; 
Adams County v. Burlington, ete., 
He Co. 1123 Si23; 25 SCH Tees) E: 
ed. 678; Mills v. Brown, 16 Pet. (U. 
S.) 525, 10 L. ed. 1055; Thompson’s 
App., 116 Me. 478, 102 A 303. 

[a] The refusal of a state court 
to permit the filing of a plea setting 
up a federal question does not nec- 
essarily involve a decision of such 
question so as to sustain the ap- 
pellate jurisdiction of the supreme’ 
court of the United States, where 
the state court may have refused 
such permission either because the 
plea was not filed until more than 
nine months after the aesclaration, 
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erounds adequate to sustain it, independent of any 
federal question, is not reviewable,°® even though 


and not until the case was called for 
trial, or because such plea, which 
went in terms to the whole declara- 
tion, and prayed judgment, was 
clearly bad as to the second count in 
the declaration. Western Union Tel. 
Gan va. Wilsony 2s Urs S2eban 2s SOU 
4035 63 Gy. ed... 693: 

{b] The denial of a motion made 
in arrest of a judgment of a state 
court enforcing a state statute, by 
which motion the invalidity of such 
statute was specially set up on the 
ground of its repugnancy to Const. 
Amendm, art xiv, presents a federal 
question which gives the supreme 
court jurisdiction to review the 
judgment of the highest court of 
tre state affirming such judgment, 
although such court did not in terms 
pass upon the constitutionality of 
‘the law. Consolidated Coal Co. v. 
Tilinois, 185 U.-.S. ‘203,22 SCt..616, 
46 L. ed. 872 [aff 186 Ill. 1384, 57 NE 
880, 56 LRA 266]. 

[c] Refusal of credit to judg- 
ment.—A refusal by a state court to 
give to a judgment of one of the 
courts of the state its proper effect 
as evidence does not present a fed- 
eral question. St. Louis, etc, Land 
Conus, Kansas: City,.241) U0. S.4 409 
86 SCt 647, 60 L.. ed. 1072. 

98. Ward v. Love County, 253 U. 
S.. 17, 40, SCt 419, 64 L. ed. 751 [rev 
(Okl.)\ 173 P 1050, and foll Broad- 
well v. Carter County, 253 U. S. 25, 
.40 SCt 422, 64 L. ed. 759 (rev (Okl.) 
175 P 828)]; Hiawassee River Power 
Co. v. Carolina-Tennessee Power Co., 
252 U. S. 841, 40 SCt 330,.64 L. ed. 
601 [dism writ of error 175 N.C. 
670, 96 SE 99]; Hardin-Wyandot 
Lighting Co. v. Upper Sandusky, 251 
U. S. 1738, 40 SCt 104, 64 L. ed. 210 
[aff 93 Oh. St. 428, 113 NE 402]; 
Farson v. Bird, 248 U. S. 268, 39 SCt 
111, 63 L. ed. 233; Petrie v. Nampa, 
etc., Irr. Dist., 248 U. S. 154, 39 SCt 
25, 68 L. ed. 178 [dism writ of error 
Z8e ida. 22%, 0153. Py 4251s <Bilby, ov: 
Stewart, 246 U. S. 255, 38 SCt 264, 
62 L. ed. 701 [dism writ of error 55 
Okl. 767, 153 P 1173]; Enterprise 
Irr. Dist. v. Farmers’ Mut. Canal 
Co; 243 U.S. £57, 3%. Set. 318; 61, dh. 
ed. 644; Southern Wisconsin R. Co. 
v. Madison, 240 U. S. 457, 36 SCt 400, 
60 L. ed. 7389; Rogers v. Hennepin 
County, 240 U. S. 184, 36 SCt 265, 
60 L. ed. 594 [aff 124 Minn. 539, 145 
NW 112]; Atlantic Coast Line R. 
Co. v. Glenn, 2389 U. S. 388, 36 SCt 
154, 60 L. ed. 344; Northern Pac. 
R. Co. v. Concannon, 239 U. S. 382, 
36 SCt 156, 60 L. ed. 342; Mellon Co. 
v. McCafferty, 239 U. S. 134, 36 SCt 
94, 60 L. ed. 181; Manhattan L. Ins. 
Co. v. .Cohen,.:234 U. S.;123, 34 SCt 
874, 58 L. ed. 1245; New Orleans, 
ete., R: Co. v. National Rice Milling 
Cor passe Uist Si.80io3 4 SCHAT26. 258 
L, ed. 1223; Cornell Steamboat Co. 
Ve. (Phoenix, Constray Co. 2332 Us: 
5938, 84 SCt 701, 58 I. ed. 1107; Hol- 
den land, ete, Co. v. Interstate 
Mradime «Co. 323834 Us. Sir 536,34) SCt 
a6iywos 2) ed.) 10835) Yazoo, ete: ju. 
Com wa bremer, (231) (Use S:etbyiet 
Sct 90, 58 L. ed. 204; Adams v. Rus- 
sell, 229 U. S. 353, 33 SCt 846, 57 L. 
ed. 1224; Wood v. Chesborough, 228 
EGS: nto -poreet 106,75%eLiw ed. h018" 
Consolidated Turnp. Co. v. Norfolk 
Ocean: View R. Co., 228 U. S. 596, 
33 SCt 605, 57 L. ed. 982; Southern 
Pac, Con W.miochuyler. 2277 . Uy as: 
601. Sea SCh 277, "bie .ed= 662, 43 
LRANS 901; Preston v. Chicago, 226 
We Ser tANg oo Sel lillie: Ouiedan Glas aoa 
Gaar, etc., Co. v. Shannon, 223 U. S. 
468,82 SCt 236,56 L. .ed. 510 Laff 
52. Tex. Civ. A. 634, 115 SW. 361]; 
Williams v. Walsh, 222 U. S. 415, 32 
SCt, 137, 56, L. ed. 253. [aff 79 Kan. 
212, 98 P 777]; Missouri, etc., R. Co. 
v. Olathe, 222 U. S. 187, 32.SCt 47, 
56 L: ed. 156 [dism writ of error 84 


For later cases, developments and changes in the law see cumulative Annotations, same title, page andn 
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Kan. 408, 114 BP 228]; Fisher  v. 
New Orleans, 218 U. S. 438, 31 SCt 
57, 54 L. ed. 1099*%. Cincinnati, etc., 
Re Coy tv) Slade; A216) MUESe 178,00 
SCt 230, 54 LL. ed. ‘390; Rogers. v. 
Jones, 214,,U.| S. 196,.29. SCt 635, 
53 L. ed. 965; St. Louis Southwest- 
ern!) R.«Co. Vv. 'Tylers02t26 UMS. (652; 
29 SCt 684, 538 L. ed. 649; Waters- 
Pierce. Oil Co. v. Texas, 212 WU. S. 
ITZ; 29 SCt!) 227, Basted. t43 15 
Waters-Pierce Oil Co. v. Texas, 212 
W.. Si. 86} 29 \SCt y220.. 53. iL. ed. 417 
fait © (Lex) “Cly.-cAy) L0G SW. Led; 
Berea College v. Kentucky, 211 U. S: 
45, 29 SCt 38, 58 L, ed. 81 [aff 123 
Ky. 209, 94 SW 6238,.124 AmSR 344, 
13 AnnCas 337]; Mobile, etc., R. Co. 
v. Mississippi, 210 U. S. 187, 28 SCt 
650, 52 L. ed. 1016 [aff 89 Miss. 724, 
41 S 259, 122 AmSR 295]; Stickney 
v. Kelsey, 209 U. S. 419, 28 SCt 508, 
52 L. ed. 863; Elder v. Wood, 208 U. 
Sil 226, 028 4S Cl2Ges) bi2—. Li 

att) Po%esCOlod ia wwe 0 ek 4 9h) se 
AmSR 269]; Vandalia R. Co. v, In- 
diana, 207 U. S. 359, 28 SCt 130, 52 
L. ed. 246; Arkansas Southern R. 
Co. v. German Nat. Bank, 207 U. S. 
270, 28 SCt 78, 52 L. ed. 201; Leathe 
v. Thomas, 207 U. S. 938, 28 SCt 30, 
52 L. ed. 118; Chapman v. Bowen, 
20%, Ui, (Si 89,28 SCt 32,52 Lied. 
116; Frank v. Vollkommer, le 
Sib 21s) 27 SCtrcb9 6.25 Ly vila. ed.nr 0 LL; 
Bachtel v. Wilson, 204 U. S. 42, 27 
SCt 246, 51 L. ed. 360; Bachtel v. 
Wilson, 204 U. S. 36, 27 SCt 243, 51 
L. ed. 357; Gatewood v. North Caro- 
lina, 203. U.,S...531, 27 SCt 167,,51 L. 
ed. 305; Fair Haven, etc., R. Co. v. 
New, Haven, 203 U. S. 879) 27 SCt 
74, 51 L. ed. 237; Leonard v. Vicks- 
burg, ete,, 2R«iCos,198 > Us S. 2416, 625) 
Sct 750, 49 L. ed. 1108 [dism writ 
of error 112 La. 51, 36 S 223]; Allen 
v. Arguimbau, 198 U. S. 149, 25 SCt 
622, 49 L. ed. 990; Western Blectri- 
eal Supply Co. v. Abbeville Hlectric 
hight,., ete.,,Go., 19%» Usy S: 299,..125 
Sct 481, 49 L. ed. 765; Harding v. 
Illinois, 196. U. S. 78, 25 SCt 176, 49 
L. ed. 394; Winous Point Shooting 
Club. v. Caspersen, 193 U. S..189, 24 
SCt 431, 48 L. ed. 675; Giles v. Teas-, 
ley, 193 U. S. 146, 24 SCt 359; 48 L. 
ed. 655 [dism writ of error 136 Ala. 
164, 33. S 819]; New York, etc.,. R. 
Co. v. New York, 186 U. S. 269, 22 
SCt 916, 46 L. ed. 1158 [dism writ 
of error 49 App. Div. 281, 68 NYS 
52 ando168 N.Y. 604, 57 NE) 11197; 
Missouri, ete., R. Co. v. Ferris, 179 
U. S; 602, 21 SCt<231, 45 L. eds 337; 
Moran v. Horsky, 178 U. S. 205, 20 
SCt 856, 44 L. ed. 1038; 
Homestead Loan, etc., Co., 176 U.S. 
121; 20 SCt 341, 44 L. ed. 398 [dism 
writ of error 178 Ill. 369, 53 NE 
220]; Scudder v. Coler, 175 U. S. 32, 
20 SCt 26, 44 L. ed. 62; Columbia 
Water-Power Co. v. Columbia’ Elec-~ 
tric St.-Railway, etc., Co., 172 U. S. 
475, 19 SCt 247, 43 L. ed. 521; Chap- 
pell Chemical, etc., Co. v. Sulphur 
Mines Co., 172 U. S. 465, 19 SCt 265, 
43 I. éd. 5SL7; ‘Capital. Nat. Bank (v. 
Cadiz Ghirst, Nat.<.Bank; 172). U5 4S. 
425, 19 SCt 202, 43 L. ed. 502; Pierce 
v. Somerset R. Co., 171 U. S. 641, 19 
SCt 64 43 LL. ed.4316;. Harrison v- 
Morton, 171 U. S. 38, 18 SCt 742, 43 
L, ed. 68; Miller v. Cornwail R. Co., 
168° W. Si 8d, WS SCt 34, (42 Ty... edt 


409; Levy v. San Francisco Super. 
Ct., ~L67o:UR. (S275, SCL 769.5 42) 
L. ed. 126; Wade v. Lawder, 165 


U. S. 624, 17:SCt 425, 41 L. ed. 851; 


Bacon v. Texas, 163 U..S. 207) 16 
SCt 1028, 41 L. ed, 182; Dibble v. 
Bellingham Bay Land Co., 163 U. 
Si 68,7516 7 SCtGo39n. 41 lw ed: 072: 


Rae v., 
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the state court actually decided the federal ques- 
tion adversely to the party by whom the review 


ed. 284; Winter v. Montgomery, 156 
U. S. 385, 15 SCt 649, 39 L. ed. 460; 
Eustis v. Bolles, 150 U. S. 361, 14 
SCt ‘13ij" 3 ly ed t11ts “Brown “ys 
Massachusetts, 144 U. S. 573, 12’SCt 
757,36 L. ed. 546; Haley v. Breeze, 
144 U. S. 180, 12 SCt 836, 36 L. ed. 
373; Delaware City, ete., Steamboat 
Nav. Co. v. Reybold, 142 U. S. 636, 
12 .SCt 290, 35, L. ed, 11415) Hams 
mond ‘v. Johnston, 142° Ul S)-73) 12 
SCt 141, 85 L. ed. 941; Henderson 
Bridge Co. v. Henderson, 141 U..S. 
679, 12 SCt 114, 35 L. ed. 900; John- 
son iv. Risk, 1387. U.S) .300, 11: SCE 
111, 34 L. ed. 683; Beatty v. Benton, 
135 U. S. 244, 10 SCt 747, 34 Li ed. 
124; De Saussure vy. Gaillard, 127 
U. S. 216, 8 \SCt 1053, 32 Li. ed. 125; 
Kreiger v. Shelby R.»Co., 125 U.-S:. 
39,..8 SCt 752; 31). ed. 67o5 Backes 
v. Helena, 115.’ U.. S. 288), 6. SCt2397 
29 L. ed. 392; Jenkins v. Lowenthal, | 
110 U.,,S. 22.2, 3" SCt’ 638, 28, da.seds 
129; Bolling v. Lersner, $1 U. S. 594, 
23 L. ed. 366; Murdock v. Memphis, 
20.) Wall, CU: S:).590,.422 is edin425r 
Klinger v. Missouri, 13 Wall. (U. 8.) 
257, 20. L. ed. 635; Gibson v. Chou- 
teau, 8 Wall. (U. S.) 314, 19 L. ed. 
317; Adams v. Preston, 22 Hew. (U. 
S.) 4738, 16 L. ed. 273; Michigan 
Cent. R. Co. v. Michigan Southern R. 
Co., »195 How... (U.S) Sis, Svar sede 
689. See also the following memo- 
randum cases apparently supporting 
the text: Louisiana Western R. Co. 
v. Crowley, 249 U. S. 593, 39 SCt 
391, 63 L. ed. 793; Zimmerman v. 
Corson County, 249 U. S. 593, 39 SCt 
390, 63 L. ed. 798; Oden v. Coco, 249 
U. S. 587, 39 SCt 386, 63 L. ed. 790; 
Federal ,Gas, etc., Co. v. Columbus, ~ 
ae U.-S..547,., 39 SCt, 182) 63. beds 
judgment of a state court, 
is put on independent non- 
grounds broad enough to 
it, cannot be reviewed by 
us.” Ward v. Love County, 253 U.- 
Si Lt, 22,40 “SCt 419) 164- Ee ed=a7 5a 
{a] Nlustration.—The contention 
that a second conviction of a public 
officer for failing, on demand, to pay 
over certain public moneys, deprives 
bim of his liberty without due proc- 
ess of law, by twice subjecting him 
to jeopardy for the same _ offense, 
presents no federal question which 
will sustain a writ of error from 
the federal supreme court to th 
highest court of a state, where th 
latter court decides that accused 
was not put in jeopardy by his 
prior conviction, because such con- 
viction was. reversed on the ground 
that there had then been no legal 
demand. Shoener vy. Pennsylvania, 
aur US S..188; 28 SCt, 110, 52 aieede 
_[b] If a decision is based en- 
tirely on grounds arising under the 
laws of .a State the supreme court 
cannot review it, although it may 
appear that a _ question involving 
rights under the federal constitu- 
tion or statutes was made under the 
pleadings. California Nat. Bank v. 
i Ga Sauer S. 441, 19 SCt 14° 43 
a ed, ism a Abs 4 
45 P7104}. pp Cal 414,— 
[c] Estoppel to attack statute.— 
A decision by a state court that a 
corporation | is estopped to set up 
the ‘invalidity of a statute, even if. 
it is unconstitutional, by’ the action 
of its board of directors, cannot be- 
reviewed on writ of error from the 
Supreme court of the United States 
to the state court, since the non- 
federal ground is broad enough to~ 
Loe den Beni at Hale vy. 
wis, ice Pea: Wf 
Ta ve. O59. 21 SCt 677, 45 
Judgment resting on tw 
grounds.— The supreme court will i 
not take jurisdiction of a writ of. 
error directed to a state court, 
*s 


ote number. s 


a 
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is sought.°® But a state court cannot, by resting 
its judgment upon some ground of local or general 
law, defeat the appellate jurisdiction of the su- 
preme court of the United States, in a case where 
a federal question was so involved that its deter- 
mination was necessary to the disposition of the 
issues, especially where the federal right or im- 
munity which was set up or claimed would, if ree- 
egnized and enforced, require a judgment. different 
fro So where it appears 
that the decision did rest upon a ground involving 
a federal question, a review is not precluded by the 
fact that other grounds are stated in the decision; 
and the supreme court will review a federal ques- 
tion, although it was not put in issue by the plead- 
ines or directly passed upon in the opinion, where 
it is apparent both from the pleadings and the rec- 
ord that the decision in the state court could not 
have been reached except by disposing of such 
A fortiori, where the decision is in 
fact based on grounds involving a federal ques- 
tion, a review cannot be precluded by the fact that 
it might have been based upon other vrounds.® 


_ from that actually rendered.” 


question.? 


where the judgment of that court 
rests on two grounds, one of which 
does not involve a federal question, 
or where it does not appear on which 
of the two grounds the judgment 
was based, and the  nonfederal 
ground is sufficient in itself to sus- 
tain the judgment. Allen v. Ar- 
guimbau, 198 U. S. 149, 25 SCt 622, 
49 L. ed. 990; Lowry v. Silver City 
Golaneters -Cojii179 Uc Si 196; 21 
SCt 104, 45 L. ed. 151 [dism writ of 
error 19 Utah 334, 57 P 11]; Mc- 
Quade v. Trenton, 172 U. S. 636, 19 
SCt 292, °43 Li. ed. 581; Pierce’ v. 
Somerset R. Co., 171 U. S. 641, 19 
sct 64, 43 L. ed. 316; Harrison v. 


Morton, i171 U. S. 38, 18 SCt 742, 
43 L. ed. 63. 
99. Petrie v. Nampa, etc, Irr. 


Dist., 248 U. S. 154, 39 SCt 25, 63 L. 
ed, 178 [dism writ of error 28 Ida. 
227, 153 P 425]; Enterprise Irr: Dist. 
vy. Farmers Mut. Canal Co., 243 U. sS. 
157, 37 SCt 318, 61 L. ed. 644; New 
Orleans, etc., R. Co. v. National Rice 
Milling Co., 234 U. S. 80, 34 SCt 726, 
58 L. ed. 1223 {dism writ of error 
132 La. 615, 61 S 708, AnnCas1914D 
1099]. See. also cases supra note 98. 
: 1. Ward v. Love County, 253 U. 
S. 17, 40 SCt 422, 64 L. ed. 751 [rev 
(Okl.) 173 P 1050, and foll Broad- 
well v. Carter County, 253 U. S. 25, 
40 SCt 422, 64 L. ed. 759 (rev (OK1.) 


jo:175 P.828)]; American F. Ins. Co. v. 


+5, King Lumber, etc.,,Co., 25,0 Uissen2; 
- 39 SCt 431, 63 L. ed. 810. Laff 74 Fla. 
130, 77 S 168]; Hartford L. Ins. Co. 
vy.’ Barber, 245 U. S. 146, 38 sct 54, 
62 La, -ed.. 208 [rev. 269 Mo. 21, 187 
‘Sw 867 -(reh den (Mo.) 187 SW 
874)]; Rogers v. Hennepin County, 
940 U. S. 184, 36 SCt 265, 60 L. ed. 
594 [aff-124 Minn. 539, 145 NW 112]; 
Atlantic Coast Line R. Co. v.. Glenn, 
: "S388, 36 SCt 154, 60 L. ed. 
80 SE 898]; 


souri, 234 
L. ed. 1276, 52 
Mo. 369, 141 SW 672]; St. 
Southwestern R. Co. Vv. Arkansas, 
917 U. S. 136, 30 SCt 476, 54 L. ed. 
698, 29 LRANS 802 [rev 85 Ark. 311, 
107 Sw 1180, 122 AmSR 33515 
Schlemmer v. Buffalo, etc., Ri? Coz 


205° U. 1227 SCts 4075 ites. ed: 
681 [rev 207 Pa. 198, 56 A 417]; 
Atty.-Gen. v. Lowrey, 199 U. S. 233, 
96 SCt 27, 50 L. ed. 167 [aff 131 


ich. 639, 92 NW 289]; Terre Haute, 
Sage Co. v. Indiana, 194 U. S. 579, 
94 SCt 767, 48 L. ed. 1124. ‘ 
- “Tf mnon-federal grounds, plainly 
untenable, may be thus put forward 
successfully, our power to review 
‘easily may be avoided.” Ward v. 
Love County, supra. 
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In General. 


A 
2. Bowe v. Scott, 283 U. S. 658, 
34 SCt 769, 58 L. ed. 1141 [dism 
writ of error 113 Va. 499, 75 SB 


123]; West Chicago St. R. Co. v. 
Illinois, 201 U. S. 506, 26 SCt 518, 
50 L. ed. 845 [aff 214 Ill. 9, 73 NE 
3931; Chicago, ete, R..Co. v. IMlli- 
nois, 200 U. S. 561, 26 SCt 341, 50 
L. ed. 596, 4 AnnCas 1175 [aff_ 212 
Tll. 103, 72 NE 219]; Citizens’ Bank 
v. Parker, 192 U. S. 73, 24 SCt 181, 
48 L. ed. 346 [rev 52 La. Ann, 1086, 
27 S$ 709]. 

Ss. -Sti° Louis, ‘ete... R. Co.) viciMe- 
Whirter, 229 U. S. 265, 33 SCt 858, 
57 L. ed. 1179 [rev 145 Ky. 427, 140 
SW 6721; Arkansas Southern R. Co. 
v. Louisiana, ete., R. Co., 218 U. 8. 
431, 31 SCt 56, 54 L. ed. 1097 [aff 
121 La. 997, 46 S 994]; Miller v. New 
Orleans Acid, ete, Co. 211 U. S. 
496, 29 SCt 176, 53 L. ed. 300 [aff 
it Folias. S21. 42S 329 158 Tilt av) kel 
sey, 207 U. S. 48, 28 SCt 1, 52 L. ed. 
95; West Chicago St. R. Co. v. Illi- 
nois, 201 U. S. 506, 26 SCt 518, 50 L. 
ed. 845; Chicago, ete., R. Co. v. Ili- 
nois, 200 U. S. 561, 26 SCt 341, 50_L. 
ed. 596, 4 AnnCas 1175; Adams Ex- 
press Co. y. Iowa, 196 U. S. 147, 25 


Sct 185, 49 L. ed. 424 [rev (lowa) - 


95 NW 1129]; American Express Co. 
vy. Iowa, 196 U. S. 133, 25 SCt_ 182, 


149 L. ed. 417 [rev 118 Iowa 447, 92 


NW 66]; Terre Haute, ete., R. Co. v. 
Indiana, 194 U. S. 579, 24 SCt 767, 
48 L. ed. 1124 [aff 159 Ind. 438, 65 
NE 401]; Grand Rapids, ete, R. Co. 
v. Osborn, 193 U. S. 17, 24 SCt 310, 
48 L. ed. 598 [aff 130 Mich. 248, 
89 NW 967]; Capital City Dairy Co. 
v. Ohio, 183 U. S. 238, 22 SCt 120, 
46 L. ed. 171 [aff 62 Oh. St. 350, 57 
NE 62, 57 LRA 181]; Grand Forks 
First Nat. Bank v. Anderson, 172 U. 
S. 573, 19 SCt 284, 48 L. ed.) 558; 
Klinger v. Missouri, 13 Wall. (U. 8S.) 
357, 20 L. ed, 635; Maguire v. Tyler, 
8 Wall. (U. S.) 650, 19 L. ed. 320; 
Neilson v. Lagow, 12 How. (U. S.) 
98, 13 L. ed. 909; Balk v. Harris, 132 
N. G 10, 43 SE 477 [den reh 130 
N. G. 381, 41 SE 9407¢ 

[al A concession in  counsel’s 
brief in the state court that a stipu- 
lation in an express company’s re- 
ceipt limiting liability was void un- 
der the state law, and the Carmack 
Amendment of June 29, 1906, to the 
act of Febr. 4, 1887 § 20, does not 
show the lack of any federal ques- 
tion based on the validity of such 
shipping contract, but must be re- 
garded as concession for purposes 
of argument as to a matter of law 
which could conclude no one, as it 
did not withdraw the shipping con- 
tract from the case. Wells v. Nei- 
man-Marcus Co., 227 U. S. 469, 33 


[25C.J.] 931 


statement in the opinion of a state court that an 
attack on the validity of a state statute as being 
in contravention of the federal constitution was 
‘‘by a proceeding unknown to our practice’’ does 
not mean that the court did not necessarily pass 
on the constitutional question.® 


Correctness of Decision of State 


Court. The power to decide whether a federal 
question was rightly disposed of by the state court 
involves the exercise of jurisdiction,’ and hence the 
supreme court is not deprived of jurisdiction be- 
cause the federal question was correctly decided 
by the state court.® 
that the decision of a state court may be erroneous 
does not, where no federal question is involved, 
authorize a review by the supreme court,? even 
though such decision may be contrary to previous 
decisions of the state court.!® 


Conversely, the mere fact 


Nature of Question Involved—aa. 


I A judgment or decree of a state court 
may be reviewed by the supreme court of the 
United States where there is drawn in question 


SCt 267, 57 L. ed. 600 [rev (Tex. Civ. 
A.) 125 SW 614]. E Jaciee 


4. Toledo, ete., R. Co. v. Slavin, 
236 U. S. 454, 35 SCt 306, 59 L. ed. 
671; International Harvester Co. v. 


Missouri, 234 U. S. 199, 34 SCt 859, 
58 L. ed. 1276, 52 LRANS 525; Caron- 
delet Canal, etc, Co. v. Louisiana, 
233 U.S. 362, 34 SCt 627, 58 L. ed. 
1001; Gaar, ete., Co. v. Shannon, 223 
U. S. 468, 32 SCt 236, 56 L. ed. 510; 
Chambers v. Baltimore, ete, R. Co., 
207 U. S. 142, 28 SCt 34,752 LL. ed. 
143; Tilt v. Kelsey, 207 U. S. 48, 28 
SCt 1, 52 L. ed. 95; Schlemmer v. 
Buffalo, ete., ReCoj:1 2054: Se 13627: 
SCt 407, 51 L. ed. 681; Montana v. 
Rice, 204 U. S. 291, 27 S@t 2845. 5h aa. 
ed. 490; West Chicago St. R. Co. v. 
Illinois, 201 U. S. 506, 26 SCt 518, 50 
L. ed. 845;. Otis Co. v. Ludlow Mfg. 
Co., 201 U.S. 140, -26: SCt 353, 50 
L. ed. 696; Chicago, etc., R. Co. v. 
Dilinois, 200 U. S. 561, 26 SCt 341, 
50 L. ed. 596, 4 AnnCas 1175; Kau- 
kauna Water-Power Co. v. Green 
Bay, etc., Canal Co., 142 U. S. 254, 
12 SCt 173, 35 L. ed. 1004 [aff 70 
Wis. 635, 35 NW 529, 36 NW 828]. 

5. St: Louis, ete:, R. Co. v. Me- 
Whirter, 229 U. S. 265, 33 SCt 858, 
57 L. ed. 1179; Henderson Bridge 
Co. v. Henderson, 173 U. S. 592, 19 
SCt 553, 43 L. ed. 823. 

6. Coe v. Armour Fertilizer 
Works, 237 U. S. 418, 35 SCt 625, 59 
L. ed. 1027 [rev 63 Fla. 64, 58 S 231]. 

7. Andrews y. Andrews, 188 U.S. 
14, 23 SCt 237, 47 L. ed. 366 [aff 176 
Mass. 92, 57 NE 3383]; Penn Mut. 
Li. - Insi2-Coy ow. = Austin; 168-502 .S- 
685, 18 SCt 2238, 42 L. ed. 626. 

8. Missouri Pac. R. Co. v. Lara- 
bee,; 2384 Ui S. 459, .34 -SCt 979,458 
L, ed. 1398 [rev 85 Kan. 214, 116 P 
$01]; Andrews v. Andrews, 188 U. 
S. 14, 23 SCt 237, 47 L. ed. 366 [aff 
176 Mass. 92, 57 NE 333]; Blythe 
v. Hinckley, 180 U. S. 838, 21 SCt 
390, 45 L. ed. 557 

9. Seattle R., etc., Co. v. Wash- 
ington, 231 U. S. 568, 34 SCt 185, 58 
L. ed. 272 [dism writ of error 62 
Wash. 544, 114 P 431]; King v. West 
Virginia, 216 U. S. 92, 30 SCt 225, 
54 L. ed. 396; Patterson v. Colorado, 
206° U. S. 454, 27 SCt 556,51. L. ea. 
879, 10 AnnCas 689 [dism writ of 
error 35 Colo. 258, 84 P 912]. 

10. Patterson v. Colorado, 206 
S. 454, 27 SCt 556, 51 L. ed. 879, 
AnnCas 689 [dism writ of error 
Colo. 258, 84 P 912]; Lombard 1 
West Chicago Park Comrs.,-181 U. 
S17 83,021 ISCt1507, 45. ieds Wel. 

“With the consistency or incon- 
sistency of the Kentucky cases we 
have nothing to do.” Fidelity, etc., 
Trust Co. v. Louisville, 245 U. 5S. 


Ww. 
10 
35 
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the validity 1 of a treaty 1? or statute 1% of, or an 
authority exercised under,'* the United States; the 
validity of a statute of,!® or an authority exercised 


54, 60, 38 SCt 40, 62 L. ed. 145 [aff 
168 Ky. 71, 181 SW 1095, 171 Ky. 
509, 188 SW 652, 172 Ky. 451, 189 
SW. 438]. 

11. 


No question of validity of a 
treaty, statute, or authority is raised 
by merely controverting a right as- 
serted thereunder or denying the 
existence of the authority. Erie R. 
Co. vy. Hamilton, 248 U. S. 369, 39 
SCt 95, .68 L....ed.., 307; St. Louis, 
CUCe Con Vi, Laylor, 210 Un S528 4, 
28 SCt 616, 52 L. ed. 1061; Braxton 
County Ct. v. West Virginia, 208 U. 
S. 192, 28 SCt 275, 52 L. ed. 450; 
Kennard v. Nebraska, 186 U. S. 304, 
22 SCt 879, 46 L. ed. 1175; Florida 
Wenu pote, | R. Co. Va ell 178) 0: 
Daset, 20. SCt +399, 44 Tn, tedi? 486 
Telluride Power Transmission Co. v. 
Rio Grande Western R. Co., 175 U. 
S639, ‘20° SCt ‘245, (44. 'L ed. 9305; 
Blackburn vy. Portland Gold-Min. Co., 
ioe. S. 521, 20. SCt. 222, 44. 01u. ed. 
276; Abbott v. National Bank of 
Commerce, 175 U. S. 409, 20 SCt 153, 
44 Li. ed. 217; Columbia Water Power 
Co. v. Columbia Electric St. R., etce., 
Cone | U.1S..-47.5, L9ISCtH24 7048) Li) 
ed. 521; Miller v. Cornwall R. Co., 
TGR Uy Si 181; 18 2SCt, 34% 42) Ta) ed: 
409; Borgmeyer v. Idler, 159 U. S. 
408, 16 SCt 34, 40 L. ed. 199; Bush- 
nell v. Crooke Min., ete., Co., 148 U. 
S)682;,13 SCt. 771,37 DLiredi 610; 
Ferry v. King County, 141 U. S. 668, 
PERS Oticl2s 35 4) ed 8963% Cook 
County v, Calumet, etce., Canal, etc., 
Coyr138 UsiS.)685;)L16SCt 435, 34 «L. 
Cdme i100 WU. 6S) ve Juyneh,? 137 sist 
280, 11 SCt 114, 34 L. ed. 700; Clough 
v. Curtis, 134 U. S. 861, 10 SCt 573, 
33 L. ed. 945; Baltimore, etc., R. Co. 
v. Hopkins, 130 U. S. 210, 9 SCt 503, 
32 L. ed. 908. 

12. Jud. Code § 237, U. S. Comp. 
St. (1916) § 1214, 

13. Jud. Code § 237, U. S. Comp. 
St. (1916) § 1214; St. Louis, ete., R. 
Co. v. Taylor, 210 U. S. 281, 28 Sct 
616, 52 L. ed. 1061 [rev 83 Ark. 591, 
98 SW 958]. 

[a] Decision not involving valid- 
ity of statute—A decision by the 
highest court of the state of Ne- 
braska that the Pawnee reservation 
lands in that state are public lands 
within the meaning of the Enabling 
Act of April 19, 1864 (13 St. at L. 
47 c 59 § 12), does not bring into 
question the validity of that sec- 
tion, so as to give the supreme court 
of the United States the right to 
review the judgment of the state 
court. Kennard vy. State, 186 U. S. 
304, 22 SCt 879, 46 L. ed. 1175 [writ 
of error dism 56 Nebr. 254, 76 NW 
545, 57 Nebr. 711, 78 NW 282]. 

14. Jud. Code § 237, U. S. Comp. 


St. (1916) § 1214; Stanley  v. 
Schwalby, 162 U. S. 255, 16 SCt 754, 
40 L. ed. 960; McNulta v. Loch- 


ridseme lates: e327, 12° SC 211-1 85 
L. ed. 796; Buck v. Colbath, 3 Wall. 
(U. S.) 334, 18 L. ed. 257; Clements 
v. Berry, 11. How. (U. S.) '398, 18 
L._ ed. 745; Buchanan vy. Alexander, 
4 How. (U. S.) 20, 11 L. ed. 857. 

[a] Official authority and not 
general right is intended by this 
provision, Sharpe v. Doyle, 102 U. 
S. 686, 26 L. ed. 277; Daniels v. 
Tearney; ) 102 sWi5°S: «415/726 0h... ted, 
187; Millingar v. Hartupee, 6 Wall. 
(U. 8.) 258, 18 L. ed. 829; McGuire 
v. Massachusetts, 3 Wall. (U.°S.) 
°387, 18 L. ed. 226; Buck v. Colbath, 
3 Wall. (U. S.) 334, 18 Li. ed, 257. 

[b] Something more than a bare 
assertion of the existence of author- 
ity is necessary to give jurisdiction. 
Walsh v. Columbus, ete., R. Co., 176 
U. S. 469, 20 SCt 393, 44 L. ed. 548: 
Hamblin v. Western Land Co., 147 


For later cases, developments and changes in the law see cumulative Annotations, 
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Us Siebel U3) SCt2853; ae med 26 1s 
New Orleans v. New Orleans Water 
Works Co., 142 U. S. 79, 12 SCt 142, 
35 L. ed. 948; Millingar v. Hartupee, 
6 Wall. (U. S.) 258, 18 L. ed. 829. ; 

[ce] A legislative act of a terri- 
tory is an exercise of authority un- 
der the United States. El Paso, etc., 
R. Co. v. Gutierrez, 215 U. S. 87, 30 
SCt 21, 54 L. ed. 106; Atchison, etc., 
R. Co. v. Sowers, 218 U.S. 55, 29 SCt 
397, 53 L. ed. 695. 

{[d] Decisions held not reviewable 
on this ground. Abbott v. National 
Bank of Commerce, 175 U. S. 409, 20 
SCt 153, 44 L. ed. 217 [aff 20 Wash. 
Doe, -56, (Pe 37.6) ee menryers we kn 
County, 141 U. S. 668, 12 SCt 128, 35 
Ie, ed. 895, 141, Us S. 673, 12)-SCt 130, 
85 L. ed. 898;. Manning vy. French, 


582; Millingar 'v. Hartupee, 6 Wall. 
(U. S.) 258, 18 L. ed. 829; Derby v. 
pet 2° Wall. (U. S.) 97, 17 L. ed. 
oo. 


15. Jud. Code § 237, U. S. Comp. 
St. ((19i6) se214: 

» Jud, Code § 237, U. S. Comp. 
St. (1916) § 1214; New Orleans, etc., 
R. Co., v. Searlet, 249 U. S. 528; 39 
SCt 369, 63 L. ed. 752 [rev 115 Miss. 
285, 76 S 265]; Chicago, ete. R. Co. 
v. Wisconsin R. Commn., 237 U. S. 
220, 35 SCt 460, 59 L. ed. 926; Col- 
lins v. Texas, 223 U. S. 288, 32 SCt 
286, 56 L. ed, 439 [aff 57 Tex. Cr. 
2, 121 SW 501]; Wilmington Star 
Min. Co. v. Fulton, 205 U. S. 60, 27 
SCt 412, 51 L. ed. 708; Western Turf 
Assoc. v. Greenberg, 204 U. S. 359, 
27 SCt 384, 51 L. ed. 520 [aff 148 
Cal. 126, 82 P 684, 113 AmSR 216]; 
Capital City Dairy Co. v. Ohio, 183 
Us 8.).238, 522. 5SCt 120,046 di.~ ed: 
171; Weston v. Charleston, 2 Pet. 
(U. S.) 449,,:7 L. ed. 481. 

[a] An enactment from whatever 
source o ating (1) to which a 
state gives the force of law is a 
Statute of the state within the 
meaning of this provision. Reinman 
v. Little Rock, 237 U. S. 171, 35 SCt 
511, 59 L. ed. 900. Accordingly the 
right of review extends to decisions 
as to the validity of: (2) Orders of 
state boards, commissions, and the 
like, which are instrumentalities of 
the state, and whose orders are leg- 
islative im their nature. Lake Brie, 
etc., R, Co. v. State Public Utilities 
Commn., 249 U. S. 422, 39 SCt 345, 
63 L. ed. 684 [aff 277 Ill. 574, 115 
NE 519]; Arkadelphia Milling Co. v. 
St. Louis Southwestern R. Co., 249 
WS. 1134, 389 SCE 287563 tid’ edi 17: 
Wadley Southern R. Co. v. Georgia, 
235 U. S. 651, 35 SCt 214, 59 L. ed. 
405; Atlantic Coast Line R. Co. v. 
Goldsboro, 282 U. S. 548, 34 SCt 364, 
58 L. ed. 721; Home Tel., etc., Co. 
v. Los Angeles, 227 U. S. 278, 33 SCt 
312, 57 L. ed. 510; Ross v. Oregon, 
227 U. S. 150, 38 SCt 220, 57 L. ea 
458; Grand Trunk Western R. Co. v. 
Indiana R. Commn., 221 U. S, 400, 31 
SCt 537, 55 L. ed. 786. (3) Munici- 
pal ordinances. Reinman y. Little 
Rock, 237 U. S. 171, 35 SCt 511, 59 
L. ed. 900; Atlantic Coast Line R. 
Co. v. Goldsboro, 232 U. S. 548, 34 
SCt 364, 58 L. ed. 721 [aff 155 N. Cc. 
356, 71 SE 514]. 

17. Jud. Code § 237, U. S. Comp. 
St. (1916) § 1214, 

{a] Decision as to jurisdiction of 
federal court.—A state court does 
not render a decision in favor of 
the authority exercised under any 
state where it merely decides 3 
question as to the jurisdiction of a 
federal court, and where the au- 
thority of the state court to decide 
this matter is not drawn in ques- 
tion. Abbott v. National Bank of 
Commerce, 175 U. S. 409, 20 Sct 153, 
44oL, sed: 247 [aff 20: Wash; 552, 56 


133 U. S. 186, 10 SCt 258, 33 L. ed.’ 
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under,!? any state,!8 as being repugnant to the con- 
stitution,’® treaties, or laws of the United States ;?° 
or any title,?1 right,” privilege,?? or immunity 24 


Piro oils 

[b] The general authority of 
state courts is not contemplated by 
this provision. Bethell v. Demaret, 
10°’ Wall. (U..'S:) 587; 19" ed. 10072 

18. Jud. Code § 237, U. S. Comp. 
St. (1916) "sorad4: 

{a] Decision involving law of 
public body not a state.—(1) A pub- 
lic body not duly organized or ad- 
mitted into the Union is not a state, 
and cannot pass a statute within the 
meaning of the Judiciary Act, and 
therefore the supreme court has no 
jurisdiction to review a decision in 
which the validity of an act passed 
by such a body is drawn in question. 
Scott v. Jones, 5 How. (U. S.) 343, 
12 L. ed, 181. (2) Where the valid- 
ity of a territorial act is drawn 
in question by a decision in the 
highest court of the state, the su- 
preme court cannot review such de- 
cision. Messenger v. Mason, 10 
Wall. (U._ S.) 507, 19 Li ed. '1028; 
Dubuque Miners’ Bank y. Iowa, 12 
How. (U. S.) 1, 18 L. ed. 867. 

19. Jud. Code § 237, U. S. Comp. 
St. (1916) § 1214. 

Provisions limiting power of ton- 
gress only see infra § 291. 

« Jud. Code § 237, U. S. Comp. 
(1916) § 1214. 

Jud. Code § 237, U. S. Comp. 
(1916) § 1214. 

Jud. Code § 287, U. S. Comp. 
(1916) § 1214; Stewart Min. Co. 
v. Ontario Min. Co., 237 U. S. 350, 35 
SCt 610, 59 L. ed. 989 [aff 23 Ida. 
724, 132 P 787]; Cornell Steamboat 
Co. v. Phoenix Constr. Co., 233 U. 
S. /593,! 34 SCt 700,° 58 Ly; ed. 1407 
[aff 210 N. Y. 113, 108 NE 8911]; 
Straus vy. American Publishers As- 
soc., 231 U. S. 222, 84 SCt 84, 58 L, 
ed. 192, LRA1915A 1099 [rev 199 N. 
Y. 548, 93 NE 1133}; Hammond vy, 


4° OP 


Whittredge, 204 U. S. 538,27 SCt 396, - 


51 L. ed. 606 [aff 189 Mass. 45, 75 
NE 222]; Aultman, ete, Co. v. 
Brumfield, 102 Fed. 7 [app dism 22 
SCt 938, 46 L. ed. 1265]. 

[a] The title or right must be 
one of plaintiff in error.—Conde v. 
York, 168 U. S. 642; 18 SCt 234, 42 
L. ed. 611. 
Nevada Gold Min. Co. vy. Nesbitt, 177 
U. S. 523, 20 SCt 715, 44 L. ed. 872. 

{[b] A carrier’s denial that “it 
was bound by law,” as alleged by 
complainant, to receive, as a con- 
necting and ultimate carrier, a cer- 
tain interstate shipment, and for- 
ward and deliver it to its ultimate 
destination, does not amount to the 
assertion of a right under the act 
to regulate commerce, so as to sus- 
tain a writ of error from the su- 
preme court of the United States to 
review a judgment of ja state court 
adverse to such contention. lLouis- 
ville, ete., R. Co, v. Smith, 204 U. S. 
551, 27 SCt 401, 51 L. ed. 612. 

[c] Where one mistakenly as- 
serts a right under a federal statute 
when the fact is that his cause of 
action is under a state statute, per- 
mission by the state court to amend 
to conform to the facts is not a de- 
nial of a federal right. Wabash R. 
Co. v. Hayes, 234 U. 8, 86, 34 SCt 
729, oe ed. 1226. 

23. ud. Code § 237, U. S. Comp. 
pee gate Pnaune rf 

.« Jud. Code 237, U. S. Comp. 
(1916) § 1214: Yates. v. Jones 
ae oe eae rte ates BF SCt 638, 
. ed. mo Nebr. 734, 10 
NW _ 287]. : ; 

[a] A claim by a railway of im- 
munity from liability, for the neg- 
ligent killing of an employee in the 
territory of New Mexico because of 
noncompliance with. the require- 
ments of a statute of that territory 
soverning actions for personal in- 


same title, page and note number, 


See also De Lamar’s . 
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claimed to exist under the constitution,?®> or | held?’ or authority exercised 2® under the United ~ 


any treaty?® or statute27 of, 
juries received therein, presents a 
federal question which, when ad- 
versely adjudicated, confers juris- 
diction on the federal supreme court 
of a writ of error to the state court. 
El Paso, etc, R. Co. vy. Gutierrez, 
Zoe. sn Ol; 180) SCt 21, 04° Ln, ed. 
106 [aff 102 Tex. 378, 117 SW 426]. 

25. Jud. Code § 237, U. S. Comp. 
St. (1916) § 1214; Carondelet Canal, 
evc.,) Co. Vv." Louisiana, ~ 233°. Wag St 
362, 34 SCt 627, 58 L. ed. 1001 [rev 
129 La. 279, 56 S 1387]; Stewart v. 
Michigan, 232 U. S. 665, 34 SCt 476, 
58 L. ed. 786 [rev 167 Mich. 417, 
132 NW 1071]; Detroit, etc., R. Co. 
v. Osborn, 189 U. S. 383, 23 SCt 540, 
47 L. ed. 860; Tinsley v. Anderson, 
ait U. S. 101, 18 SCt 805, 48 L. ed. 


q; 

[a] Attack on administration of 
state law.—‘“It is true the law of the 
State as written is not attacked, but 
the law as administered and justified 
by the Supreme Court of the State 
is attacked and it is asserted to be 
a violation of the Constitution of 
the United States. The question pre- 
sented is Federal.” Myles Salt Co. 
vy. Iberia, etc., Drain. Dist., 239 U. 
S. 478, 484, 36 SCt 204, 60 L. ed. 392 
[rev 134 La. $08, 64 S 825]. 

26. Jud. Code § 237, U. S. Comp. 
St. (1916) § 1214; Cissna v. Tennes- 
see, 246 U. S. 289, 38 SCt 306, 62 
L. ed. 720 [rev 119 Tenn. 47, 104 
SW 4387]; New York Mut. L. Ins. 
Co. v. McGrew, 188 U. S. 291, 23 SCt 
375, 47 L. ed. 480, 33 LRA 33; Mo- 
bile Transp. Co. v. Mobile, 187 U. S. 
479, 23 SCt 170, 47 L. ed. 266 [aff 128 
Ala. 335, 30 S 645, 86 AmSR 1438, 64 

~ LRA 333]; Tinsley v. Anderson, 171 
U. S. 101, 18 SCt 805, 43 L. ed. 91; 
California Powder Works v. Davis, 
15h U.S. 389; 14 SCt-350, 38\L.-ed. 
206; Burthe v. Denis, 133 U. S. 514, 


Ope SCE , 335, 233 Li: ed. / 768; San 
Francisco v. Scott, 111 U. S. 768, 
4 SCt 688, 28 L. ed. 5938; Wil- 


liams v. Oliver, 12 How. (U. S.) 111, 
13 L. ed. 915, 921; Maney v.. Por- 
ter. 4 Hows €U.0:S.) - 55); 1b: Ti’ ed: 
873; McDonogh v. Millaudon, 3 How. 
(U. S.) 693, 11 L. ed. 787; New Or- 
leans v. De Armas, 9 Pet. (U. S.) 
224, 9 L. ed. 109; Worcester v. 
oy as i 6. Pet. (U.S. 5153.28 (Tz) ed: 
3. 


[a] he supreme court is not 
confined to the abstract construction 
of the treaty itself. Martin v. Hunt- 
er, 1 Wheat. (U. S.) 304, 4 L. ed. 97. 

27. Jud. Code § 237, U. S. Comp. 
St. (1916) § 1214; Cissna v. Tennes- 


see, 246 U. S. 289, 38 SCt 306, 62 
L. ed. 720 [rev 119 Tenn. 47, 104 
SW 487]; California v. Deseret 
Water, etc. Co., 243 U. S. 415, 37 
sct 394, 61 L. ed. 821; Supreme 
Lodge K. P. v. Mims, 241 U. S._574, 
36 SCt 702, 60 L. ed. 1179, LRA 


1916F 919 [rev (Tex. Civ. A.) 167 
SW 835]; Seaboard Air Line R. Co. 
v. Renn, 241 U. S. 290, 36 SCt 567, 
60 L. ed. 1006; Kansas City South- 
ern R. Co. v. Jones, 241 U. S. 181, 
86 SCt 513, 60 L. ed. 943; Southern 
R. Co. v. Prescott, 240 U. S. 632, 36 
SCt 469, 60 L. ed. 836; Chicago, etc., 
R. Co. v. Devine, 239 U. S. 52, 36 
Sct 27, 60 L. ed. 140 [aff 266 Ill. 
248, 107 NE 595, AnnCas1916B 481]; 
Perryman v. Woodward, 238 U. S. 
148, 35 SCt 830, 59 L. ed. 1242 [aff 
37 Okl. 792, 133 P 244]; Seaboard 
Air Line R. Co. v. Padgett, 236 U. 
S. 668, 35 SCt 481, 59 L. ed. 777 
faff 99 S. C. 356, 83 SE 633]; Toledo, 
etec., R. Co. v. Slavin, 236 U. S. 454, 
35 SCt 306, 59 L. ed. 671 [rev 88 Oh. 
St. 536, 106 NE 1077]; Sage v. 
Hampe, 235 U. S. 99, 35 SCt 94, 59 
TL. ed. 147 [rev 87 Kan. 536, 125 P 


53]; Southern R. Co. v. Crockett, 
Dn U. S. 725, 34 SCt 897, 58 L. ed. 
1564; Charleston, etc.’ R. Co. Vv. 
Thompson, 234 U. S. 576, 34 SCt 


964, 58 L. ed. 1476 [rev 13 Ga, A. 
541, 79 SE 242]; Logan v. Davis, 233 


or commission 

U. S. 613, 34 SCt 685, 58 L. ed. 1121 
[rev 147 Iowa 441, 124 NW _ 808]; 
Seaboard Air Line R. Co. v. Horton, 
233 U.S. 492, 34 SCt 635, 58 L. ed. 
1062, LRA1915C 1, AnnCas1915B 475 
[rev 162 N. (Ci 42407278 (SE. 49413 
Atchison, ete, R. Co. v. Robinson, 
233 U. S. 178, 34 SCt 556, 58 L. ed. 
901 [rev 36 Okl. +435, 129 ,P-20, and 
foll Atchison, ete., R. Co. v. Moore, 
463) Wat Sicl82, 28 44 SCt Mb 58, 58 oIus 
ed. 906 (rev 86 Okl. 488, 129 P 24)]; 
Gauthier v. Morrison, 232 U. S. 452, 
34 SCt 384, 58 L. ed. 680 [rev 62 
Wash. 572, 114 P 501]; Kansas City 
Southern .R. Co. : vi iC. . Albers 
Commn. Co.,.223 U..S.. 5738, 32: SCt 
316, 56 L. ed. 556 [rev 79 Kan. 59, 
99 P 819]; Ferris v. Frohman, 223 


1U. S. 424, 32 SCt 263, 56 Li. ed. 492; 


Acme Harvester Co. v. Beekman 
Lumber Co., 222 U. S. 300, 32 SCt 96, 
56 L. ed. 208; Texas, etc., R. Co. v. 
Abilene Cotton Oil Co., 204 U. S. 426, 
27 SCt 350, 51 L. ed. 552, 9 AnnCas 
1075; Rodriguez v. U. S., 198 U. S. 
156, 25 SCt 617, 49 L. ed. 994; Wa- 
bash R. Co. v. Pearce, 192 U. S. 179, 
24 SCt 231, 48 L. ed. 397 [rev 89 
Mo. A. 437]; American Express Co. 
v. Maynard, 177 U. S. 404, 20 SCt 
695, 44 L. ed. 823 [rev 118 Mich, 682, 
77 NW _ 317]; Tinsley v. Anderson, 
171 U. S. 101, 18 SCt 805, 43 L. .ed. 
91; Missouri, etc., R. Co. v. Haker, 
169 U. S. 618, 18 SCt 488, 42 L. ed. 
878 [aff 56 Kan, 694, 44 P 632]; Hall 
vse Jordan; 15. Wall. (U. ~S.) 393,22 
L. ed. 72; Dubuque, etc., R. Co. v. 
Richmond, 15 Wall. (U. S.) 3, 21 L. 
ed. 118; McGuire v. Massachusetts, 
3 Wall. (U. S.) 382, 18 L. ed. 164; 
Minnesota v. Bachelder, 1 Wall. (U. 
S.) 109, 17 L. ed. 551; Magwire v. 
Tyler, 1 Black (U. S.) 195, 17 L. ed. 
137; Taylor v. Ancerson, 197 Fed. 
383 [aff 234 U. S. 74, 34 SCt 724, 
58 L. ed, 1218]; Mathew v. Wabash 


R. Co., 115 Mo. A, 468, 78 SW 271, 
81 SW 646. 
[a]. The denial by a state court 


of a right of action expressly based 
on an act: of congress presents a 
federal question which gives the su- 
preme court of the United States 
jurisdiction to review a decision of 
such state court. Talbot v. Sioux 
City First Nat. Bank, 185 U. S. 172, 
22 SCt 612, 46 L. ed. 857 [aff 106 
Iowa 3861, 76 NW 726]. 

[b] A party who insists that a 
judgment cannot be sxendered 
against him consistently with the 
statutes of the United States may 
be fairly held to assert a right and 
immunity under such statutes, al- 
though they may not give the party 
himself a personal or affirmative 
right that could be enforced by di- 
rect suit against his adversary. 
Nutt v. Knut, 200 U. S. 18, 26 SCt 
216, 50 L. ed. 348 [aff 84 Miss. 465, 
36 S 689]. 

[ce] Contention that federal stat- 
ute governs.—The contentions of de- 
fendant railroad, sued in_ state 
courts under state statute, that the 
injuries causing the death of an 
employee were received in interstate 
commerce, and that its liability was 
controlled by the Employers’ Liabil- 
ity Act of April 22, 1908, present 
federal questions which, when de- 
cided by the state court, will sup- 
port a writ of error from the United 
States supreme _ court. St. Louis, 
ete., R. Co. v. Seale, 229 U. S. 156, 
33 SCt 651, 57 L. ed. 1129 [rev (Tex. 
Civ. A.) 148 SW 1099]. 

[ad] A decision of the state court 
that no rights are claimed under any 
federal statute is binding on the 
supreme court if founded on sub- 
stantial grounds. Missouri, etc. R. 
Co. v. West, PB 2 U. S. 682, 34 SCt 
471, 58 L. ed. 795. 

[e] Cases not involving assertion 
of right, etc., under statute.—(1) In 
an action by a materialman, to 
whom a government contractor as- 


Sigred the money comirg to him 
from the government before any 
warrant therefor had issued, against 
another person, to whom the con- 
tractor -also made an assignment, 
and to whom the money was actu- 
ally paid, a defense by the latter 
that the assignment made to plain- 
tiff was in violation of |Rev. St. 
§ 38477 is not the assertion of a 
right or title under the statute, so 
as to give the supreme court juris- 
diction to review a judgment against 
defendant by the highest court of - 
the state. Conde v. York, 168 U. S. 
642, 18 SCt 234, 42 L. ed. 611. (2) 
The defense in an action against the 
maker of a promissory note given in 
consideration of a promise to have 
the cigars called for by a certain 
contract manufactured in Key West, 
that it was contemplated that such 
cigars were to be removed from 
the factory without compliance with 
the regulations prescribed by Rev. 
St. §§ 3390, 33938, 3397, does not | 
amount to ‘the special assertion of 
a right, title, privilege, or immunity 
under a federal statute, so as to 
authorize a writ of error from the 
supreme court of the United States 
to the state court, since defendant 
could derive no personal rights un- 
der those sections to enforce the re- 
pudiation of his note, even though, © 
on grounds of public policy, it was 
illegal and void. Allen v. Arguim- 
bau, 198 U. S. 149, 25 SCt 622, 49 L. 
ed. 990. (3) A decision of a state 
court that the pleadings and evi- 
dence in an action for death against 
an interstate railway company show 
that deceased was in the employ 
of an express company rather than 
of the railway company, and de- 
fendant’s liability was not controlled 
by the federal Employers’ Liability 
Act, is not reviewable in the fed- 
eral supreme court. Missouri, etc.,- 
R. Co. v. West, 232 U. S. 682, 34 SCt 
471, 58 L. ed. 795 [dism app Holmes 
v. Jewett, 38 Okl. 581, 1384 P 655]. 
(4) A contention that an immunity 
under the federal Employers’ Liabil- 
ity Act of April 22, 1908, was de- 
nied by ruling of a state court that 
a declaration stating a cause of ac- 
tion under that act was the basis of 
recovery under the state law after 
eliminating. an unwarranted allega-' 
tion that injury occurred in interstate 
commerce, is not. a sufficient basis 
for a writ of error from the federal 
supreme - court, Wabash R. Co. v. 
Hayes, 234 U. S. 86, 34 SCt 729, 58 
L. ed. 1226 [dism writ of error 180 
DH. (A. 612: (5) A ruling of the 
highest state court in an action un- 
der the federal Employers’ Liability 
Act that no issue as to assumption 
of risk was made, and that no ques- 
tion on that subject was presented 
on appeal, does not present a federal 
question. Southern R. Co. v. Lloyd, 
239 U.S. 496, 36 SCt 210; 60 Li. ed. 
402 [aff 166 N. C. 24, 81 SE 1003]. 

28. Jud. Code § 2387, U. S, Comp. 
St. (1916) § 1214. 

29. Jud. Code § 237, U. S. Comp. 
St. (1916) § 1214; Montana v. Rice, 
204 UU. «Su 29h s272SCts 28a 5) based: 
490 [aff 33 Mont. 365, 88 P 874]. 

[a] The right of a fraternal or- 
der to the use of its corporate name 
and the use of distinctive words to 
designate the order and appropriate 
emblems, when invoked in virtue of 
the authority to incorporate under 
the Federal General Incorporation 
Act of May 5, 1870, is claimed under 
an authority exercised under the 
United States. Creswill. v. Grand 
Lodge K. P., 225 U.S. 246, 32 SCt 
822, 56 L. ed. 1074 [rev 133 Ga. 837, 
67 SE 188, 184 AmSR 231, 18 Ann 
Cas 453]. 

[b] A plea of former judgment in 
a federal court, adjudicating a right 
of federal origin, if overruled, makes 
the case reviewable by the supreme 
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States °° is especially set up or claimed.%1 

bb. Denial of Due Process of Law. 
A claim that a state has, in violation of the fed- 
eral constitution, deprived petitioner of life, lib- 
erty, or property, without due process of law, or 
is attempting to do so, is sufficient to support a 
review by the supreme court,?? unless such claim 
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court. Cumberland Glass Mfg. Co. 
v. DeWitt, 287 U.S. 447, 35-SCt 636, 
59 L. ed. 1042. See also Donohue v. 
Vosper, 243 U. S. 59, 64, 87 SCt 350, 
61 L. ed. 592 (“The decree [of a fed- 
eral court], therefore, was made an 
element in the decision against 
plaintiff, and it was claimed by him 
to be an element in his favor. The 
motion to dismiss is, therefore, de- 
nied”). Denial of rights claimed un- 
der judgment of federal court see 
infra § 290. 

[c] Decisions involving the effect 
upon contracts of the exercise of 
the war power (1) are reviewable if 
federal questions are involved. Mat- 
thews v. McStea, 20 Wall. (U. S.) 
646, 22 L. ed. 448. (2) Otherwise 
they are not reviewable? Grame v. 
Virginia Mut. Assur. Soc., 112 U.S. 
273, 5 SCt.150,.28 L. ed. .716; Old 
Dominion Bank v. McVeigh, 98 U. S. 
332, 25 L. ed. 110; Rockhold v. Rock- 
hold, 92. U. S..129, 23 L. ed, 507; 
Harrison v. Myer, 92 U. S. 111, 23 
L. ed. 606; Mechanics, ete., Bank v. 
Union Bank, 22 Wall. (U. S.) 276, 22 
L. ed. 871. 

30. Jud. Code § 237, U. S. Comp. 
St. (1916) § 1214; St. Louis, etc. R. 
Co. v. McWhirter, 229 U. S. 265, 33 
SCt 858, 57 L. ed. 1179; Creswill v. 
Grand Lodge K. P., 225 U. S. 246, 
32 SCt 822, 56 L. ed. 1074; U.S. v. 
Ansonia Brass, ete. Co., 218 U. S. 
452, 31 SCt 49, 54 L. ed. 1107; Scully 
Vv. Squier, 215 U. S. 144, 30 SCt 51, 
54 L. ed. 131; Sylvester v. Washing- 
ton, 215 U. Si 80;°30 SCt 25, 54 L. 
ed. 101; Western Union Tel. Co. v. 
Wilson, 213 U. S. 52, 29 SCt 403, 53 
Livsed. 693; St.Louis, ete.’ R: Co; v! 
Taylor, 210 U. S. 281, 28 SCt 616, 52 
L. ed. 1061; Hammond y. Whittredge, 
204° U.S. 538, 27 'SCt 396,51 L. ed. 
606; Illinois Cent. R. Co. v. McKen- 
dree, 203 U. S. 514, 27 SCt 153, 51 
: Rector v. City Deposit 
Bank Co., 200 U. S. 405, 26 SCt 289, 
ed 527; Wedding v. Meyler, 
192 U. S. 573, 24°SCt 322: 48 Li: ed. 
570, 66 LRA 833; Wabash R. Co. 
ve-Pearce, 192°US) (17924 Set 231, 
48 L. ed. 397; Commercial Pub. Co. 
v. Beckwith, 188 U. S. 567, 23 Sct 
382, 47 L. ed. 598; Pittsburgh, etc., 
Re Co, v. Long island L.'& T. Co., 
Wie Oe Ss: 493,09" SCt 238i 48 Lived. 
528; Tinsley v. Anderson, 171 U. §. 
101, 18 SCt 805, 43 L. ed. 91; Texas, 
etce., R. Co. v. Johnson, 151 U. S. 81, 
14 SCt 250, 38 L. ed. 81; Gregory v. 
McVeigh, 23 Wall. (U. S.) 294, 23 L. 
ed. 156; Murdock v. Memphis, 20 
Wall. (U. S.) 590, 22 L. ed. 429: Mc- 
Guire v. Massachusetts, 3 ° Wall. 
(U. S.) 382, 18 L. ed. 164; Ross v. 
Barland, 1 Pet. (U. S.) 655, 7 L. ed. 
302; Buel _v. Van Ness, 8 Wheat. 
(U. S.) 312, 5 L. ed. 624; Miller v. 
Illinois Cent. R. Co., 168 Fed. 982; 
Mathew v. Wabash R. Co., 115 Mo. 
A. 468, 78 SW 271, 81 SW 646. 

S31. Jud. Code § 287 (set forth 
supra § 276). See also infra § 308. 

$2. Darling v. Newport News, 
249 U. S. 540, 39 SCt 871, 63 L. ed. 
759) “Laff 1123 Va.*145- 96 SB’ 307," 3 
ALR_ 748]; Petrie v.. Nampa, etce., 
Irr. Dist., 248 U. S. 154, 39 SCt 25, 
63 L. ed. 178; McCoy v. Union EF], 
RAP Co. 2401.9 )S.''354,. 388 8 SCte 504 
62 L. ed. 1156 [aff 271 Ill. 490, 111 
NE 517] (and leave to file petition for 
' rehearing granted 38 SCt 581); Hen- 
dersonville Light, etc., Co. v. Blue 
Ridge Interurban Ry. Co., 243 U. §S. 
563, 37 SCt 440, 61 L. ed. 900; Lehon 
v. Atlanta, 242 U.S: 58, 37 SCt 70, 
61 L. ed. 145; Myles Salt Co. v. 
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Iberia, ete., Drain. Dist., 239 U. Ss. 
478, 36 SCt 204, 60 L. ed. 392; O’Neill 
v. Leamer, 239 U. S. 244, 36 SCt 54, 
60 L. ed. 249 [aff 93 Nebr. 786, 142 
NW 112]; Provident Sav. L. Assur. 
Soc. v. Kentucky, 239 U. S. 1038, 36 
SCt 34, 60 L. ed. 167, LRA1916C 572 
[rev 160 Ky. 16, 169 SW 551]; Keerl 
v. Montana, 213. U. S, 135, 29 SCt 
469, 53 L. ed. 734; Londoner vy. Den- 
ver, (210- Uy SHr3sisj728h SCE. 708). 052 
L. ed. 1103; Northern Pac. R. Co. v. 
Minnesota, 208 U. S. 588, 28. SCt 
341, 52 L. ed. 680; Consolidated Ren- 
dering Co. v» Vermont, 207.U. S. 
641, 28 “SCb 178,62. Es ed.0327, 12 
AnnCas 658; Patterson v. Colorado, 
205 U. S. 454,27 SCt 556, 51 L. ed. 
879, 10 AnnCas 689; Western Turf 
Assoc. v. Greenberg, 204 U. S. 359, 
27 SCt 384, 51 L. ed. 520; Offield v. 
New "York,= ete? BR, Co.,,. 208 U.S: 
372, 27 SCt 72, 51 L. ed. 231; French 
V. Laylors (£999, 1S!5.274, o26Sete 7.6: 
50 L. ed. 189; Michigan yv. Lowrey, 
199 “U.S... 233, (26. SCt 27,' 50. ed. 
167; Iron Cliffs Co. v. Negaunee Iron 
Co.,: 197 U. S..463, 25 .SCt 474, 49 
L. ed. 836; Hodge v. Muscatine 
County, 196 U. S. 276, 25 SCt ) 237, 
49 L. ed. 477; Fayerweather v. Ritch, 
195 U. S. 276, 25 SCt 58, 49 Li. ed. 
193; Bradley v. Lighteap, 195 U. S. 
24, 24 SCt 7538, 49 L. ed. 75; West v. 
Louisiana, 194 US. 258, 24 Sct 
650, 48 L. ed. 965; Leigh v. Green, 
193 U. S. 79, 24 SCt 390, 48 L. ‘ed. 
623; Rogers v. Alabama, 192 U. S. 
226, 24 SCt 257, 48 L. ed. 417; Ameri- 
can Sugar Refining Co, v. Louisiana, 
179 Ue SV 8955 2a SCt 43) 45 4. ed. 
102 [aff 51 La. Ann. 562, 25 S 447]; 
Wheeler v. New York, ete, R. Co., 
178 -U. S.'321; 20 SCt 949, 44 L. ed. 
1085 [aff 70 Conn. 326, 39 A 443]; 
Abbott v. National Bank of Com- 
merce, 175 U. S. 409, 20 SCt 153, 
44 L. ed. 217 [aff 20 Wash. 552, 
56 P 376]; Bellingham Bay, etc., R. 
Co. v. New Whatcom, 172 U. S. 314, 
19 SCt 205, 438 L. ed. 460 [aff 16 
Wash. 131, 47 P 236]; Wilson v. 
North Carolina, 169 U. S. 586, 18 SCt 
435, 42 L. ed. 865; Backus v. Fort 
St. Union Depot Co., 169 U. S. 557, 
18 SCt 445, 42 L. ed. 853 [aff 103 
Mich. 556, 61 NW 787]; Del Castillo 
v. McConnico, 168 U. S. 674, 18 SCt 
229, 42 L. ed. 622; Chicago, etc., R. 
Co. v. Chicago, 166 U. S. 226, 17 SCt 
581, 41 L. ed. 979; Tregea v. Modesto 
Irr. Dist., 164 U. S. 179, 17 SCt 52, 
41 L. ed. 395; Pittsburgh, etc., R. 
Co. v. Backus, 154 U. S. 421, 14 Sct 
1114, 88 L. ed. 1031; Marchant v. 
Pennsylvania R. Co., 153 U. S. 380, 
14 SCt 894, 38 L. ed. 751; Baltimore 
Tract. Co. v. Baltimore Belt R. Co., 
151°U, S) 137, 14 SCt 294, 38'L. ‘ed. 
102; Bell’’s Gap R. Co. v. Pennsyl- 
vania, 134 U. S. 232, 10 SCt 533, 33 
L. ed. 892; Cincinnati, etc., R. Co. v. 
Kentucky, 115 U. S. 322, 6 Sct 57, 
29 L. ed. 414; Davidson v. New Or- 
leans. 96 U. S. 97, 24 L. ed! 616: 
Aultman, ete., Co. v. Brumfield, 102 
Fed. 7 [app dism 22 SCt 938, 46 L. 
ed. 1265]; Davidson v. Hartford L. 
Ins. ‘Co., 151 Mo. A. 561,132 Sw 
291; = Peo; vi Budde alge Ni Y.i1,. 22 
NE 670, 682, 15 AmSR 460, 5 LRA 
559, 7 N. Y. Cr. 189 [aff 1438 U.S. 517, 
36 L. ed. 247, and foll Peo, v. Walsh, 
117 N. Y. 621,22 NE 682]. 

[a] Denial of benefit of plea of 
former jeopardy.—A specific conten- 
tion on the trial of a criminal cause 
that the denial to accused of the 
benefit of his plea of former jeop- 
ardy operates to deprive him of his 
liberty without due process of law, 
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is frivolous, unsubstantial, or contrary to the law 
as established by the prior decisions of the su- 


The controlling test in respect to the right of 
review is not in the form of a state law or its 
declared purpose, but is to be found in the opera- 
tion and effect of the law as applied and enforced 


raises a federal question. Keerl v. 
Montana, 213 U. S. 135, 29 SCt 469. 
53 L. ed. 734 [aff 33 Mont. 501, 85 
P 862]. 

[b] A contention in a state court 
that reputation is property of which 
the owner is deprived without due 
process of law by a decision against 
his right of action for libelous mat- 
ter contained in a pleading, raises a 
federal question. Abbott v. National 
Bank of Commerce, 175 U. S. 409, 20 
SCt 153, 44 L. ed. 217 [aff 20 Wash. 
552, 56 P 876]. 

33. Sawyer v. Piper, 189 U. S. 
154, 23 SCt_ 633, 47 LL. ed. 757; 
Schaefer v. Werling, 188 U. S. 516, 
23 SCt 449, 47 L. ed. 570; Beals v. 
Cone, 188 U. S. 184, 23 SCt 275, 47 
L. ed. 485; Davis v. Burke, 179 U. S. 
399, 21 SCt 210, 45 L. ed. 249; Taylor 
v. Beckham, 178 U. S. 548, 20 Sct 
890, 44 L. ed. 1187; McQuade y. 
Trenton, $72 U. S. 686, 19 SCt 292, 
43 L. ed. 581; Wilson v. North Caro- 
lina, 169 U. S. 586, 18 SCt 435, 42 
L. ed. 865; Oxley Stave Co. v. Butler 
County, 166 UW. S/° 648, 17°-Sct 709) 
41 L. ed. 1149; Cornell v. Green, 163 
U. S. 75, 16° SCt 969;°41 I. ed. 76: 
St. Louis, ete, R. Co. v. Missouri, 
156 U. S. 478, 15 SCt 448, 39 L. ed. 
502; In re Robertson, 156 U. S. 183, 
15 SCt 324, 39 L. ed. 389; Marchant 
v. Pennsylvania R. Co., 153 U. Ss. 
380, 14 SCt 894, 88 L. ed. 751; Israel 
v. Arthur, 152 U. S. 355, 14 SCt 583, 
38 L. ed. 474; Snell v. Chicago, 152 
U. S. 191, 14 SCt 489, 38 L. ed. 408; 
Baltimore Tract. Co. v. Baltimore 
Belt R:) Co, 151. U.S. 187, 145 96# 
294, 38 L. ed. 102; McNulty v. Cali- 
fornia, 149 U. S. 645, 13 SCt SA Bf) 
L. ed. 882; Davis v. Texas, 139 U. Ss. 
651, 11 SCt 675, 385 L. ed. 300;- Mar- 
row v. Brinkley, 129: U. S..178, 9 SCt 
267, 32 L. ed. 654; In re Buchanan, 
146 N. Y. 264, 40 NE 883. 

[a] Proceedings not invading con- 
stitutional rights.—The directors of 
an irrigation district, having deter- 
mined, in accordance with the stat- 
ute, to issue bonds of the district to 
a certain amount, filed a petition ask- 
ing that the proposed bonds be de- 
clared valid, to which petition a 
resident of the district filed an: an- 
Swer, claiming, in substance, that 
the proceedings under the statute 
operated to deprive him of property 
without due process of law. The de- 
cree of the court confirming these 
proceedings was modified and af- 
firmed by the supreme court of the 
state. It was held that the pro- 
ceeding by the directors was, in ef- 
fect, only one to secure evidence 
of the regularity of the steps taken 
relative to the issue of the bonds, 
and it might well be doubted 
whether the judgment of the court 
was binding on anyone; and, as no 
constitutional right had been invaded 
by the proceeding, the writ. of error 
should be dismissed. Tregea v. Mo- 
desto Irr. Dist., 164 U. §S. py Geta be 
SCt 52, 41 L. ed. 395; ’ 

[b] Decision as to title to office. 
—(1) A decision against a claimant 
to the office of governor does not 
deprive him of any right to property 
within the meaning of the constitu- 
tion so as to authorize a review by 
the supreme court. Taylor v. Beck- 
ham, 178 U. S..548, 20 Sct 890, 44 
L. ed. 1187 [dism writ of error 108 
Ky. 278, 56 SW 177, 21 KyL 1735, 
94 AmSR 357, 49 LRA 258]. (2) A 
judgment in quo warranto proceed- 
ings, ousting the state railroad com- 
missioner from his office, after he 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by the state,4 and where a state statute is so 
construed by a state court as to obviate any ob- 
jection that it violates the guaranty of due process 
of law, such constitutional objection to the statute 
is not a ground for review by the federal supreme 


court.3> 
[§ 287] 
Laws.. 


cc. 


had been suspended by the gover- 
nor, pursuant to the statute creat- 
ing the office, does not present suffi- 
cient color or ground for averring a 
want of due process of law to main- 
tain a writ of error to the supreme 
court of the United States. Wilson 
v. North Carolina, 169 U. S. 586, 18 
SCt 435, 42 L. ed. 865. 

[ec] Forfeiture of charter. — No 
federal question arises from the for- 
feiture of a charter of a corporation 
for alleged violation of its terms, by 
a decree of a state court made after 
a full hearing by all the parties in a 
proceeding in the nature of quo war- 
ranto instituted in the name of the 
state by the attorney-general, to 
whom the matter had been referred 
by the legislature to bring such suit 
or take such other action as he 
might think proper. - New Orleans 
Waterworks Co. v. Louisiana, 185 
U. S: 336, 22 SCt 691, 46 L. ed. 936 
ie writ of error 107 La. 1, 31S 
- [d] A decree of the state court 
requiring defendants to vacate cer- 
tain lands, and enjoining them from 
further mining thereon, which was 
the relief prayed in a bill proceeding 
on the theory that the corporation 
holding a mining lease under which 
defendants justified their occupation 
as its agents was no longer in ex- 
istence, is not reviewable in the fed- 
eral supreme court as involving a 
denial of the claim that in proceed- 
ings to determine the case without 
making the corporation a party de- 
fendant it will be deprived of its 
property without due process of law, 
since, not being a party, the rights 


of the corporation are not affected- 


by such decree. Iron Cliffs Co. Vv. 
Negaunee Iron Co., 197 U. S. 463, 25 
sct 474, 49 L. ed. 836 [dism writ of 
error 134 Mich. 264, 96 NW 468]. 

[e] Execution of convict.— The 
question whether a convict shall be 
executed, under statutory authority, 
by the warden of a penitentiary, or, 
under statutes in force at the time 
of his trial and conviction, by the 
sheriff, or whether he shall escape 
punishment altogether, does not in- 
volve any federal question as to due 
process of law. Davis v. Burke, 179 
U. S. 399, 21 SCt 210, 45 L. ed. 249. 

[f] Matters of procedure.—U. Ss. 
Const. Amendm. XIV, providing that 
no state shall deprive any person of 
life without “due process of law,” 
does not authorize the federal courts 
to review a conviction by a state 
court on account of errors involving 
the competency of jurors, or to de- 
termine whether a proposed execu- 
tion of a death sentence, after the 
expiration of a reprieve, is in pur- 
suance of law. In re Buchanan, 146 
N. Y. 264, 40 NE 883. Matters of 
practice generally see infra § 306. 

Substantial character of federal 
question generally see supra §§ 281, 
282 


v. Kansas, 236 U. S. 


4, Coppage 
fy ary 59 L. ed. 441, LRA 


1, 35 SCt 240, 
1915C 960. : ; 

[a] hus when the question is 
whether a tax imposed by a state 
deprives a party of rights under the 
federal constitution, the characteri- 


zation of the tax scheme, as adopted 
by the state court, is not conclusive 
upon the supreme court. St. Louis 


thwestern R. Co. v. Arkansas, 235 
oS. 350, 35 SCt 99, 59 L. ed. 265. 
‘35, Atlantic Coast R. Co. Vv. 
Georgia, 234 U. S. 280, .34 SCt 839, 


, Denial of Equal Protection of 
A claim that a state has, in violation of the 
federal constitution, denied to petitioner the equal 
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58 Li. ed, 1312. 

36. Rogers v. Alabama, 192 U. S. 
226, 24 SCt 257, 48 L. ed. 417. 

[a] Tlustration.—A decision upon 
a federal question respecting the 
constitutional guaranty of the equal 
protection of the laws is involved 
in the ruling of a state court upon 
a motion to quash an indictment be- 
cause of the exclusion of negroes 
from the grand jury lists, by which 
such motion, although but two 
printed octavo pages in length, was 
struck from the files under the color 
of local practice for prolixity, be- 
cause it contained an allegation that 
certain provisions of the newly 
adopted state constitution, claimed 
to have the effect of disfranchising 
negroes because of their race, 
worked as a reason and considera- 
tion in the minds of the jury com- 
missioners for their action. Rogers 
v. Alabama, 192 U. S. 226, 24 SCt 
257, 48 L. ed. 417. 

{[b] Exemption of banks from 
usury law.—The contention that the 
exemption of banks or trust com- 
panies and bona fide mortgages from 
the operation of a statute prohibit- 
ing exacting more than fifteen per 
cent on loans, or accepting a note 
for a greater amount than that ac- 
tually loaned, with intent to evade 
this provision, denies the equal pr 
tection of the laws, is not so clearly 
lacking in merit as to warrant de- 
nial of a review. Griffith v. State, 
218 U. S. 563, 572, 31 SCt 132, 134, 
54 L. ed. 1151, 1155 [aff 83 Conn. 
1, 74 A 1068]. 

37. Darling v. Newport News, 249 
U. S. 540, 39 SCt 371, 63 L. ed. 759 
[aff 123 Va. 14, 96 SE 307, 3 ALR 
748]; Detroit United R. Co. v. Michi- 
gan, 242°U. S, 238, 37 SCt 87, 61 L. 
ed. 268; New York Electric Lines 
Co. v. Empire City Subway Co., 235 
The Si21790 35" SO 72) 59s ede 134; 
Louisiana R., ete, Co. v. Behrman, 
235.U. 8.164, 35 SCt 62, 59 L. ed. 
175 [aff 127 La. 775, 54 S 25]; Grand 
Trunk Western R. Co. v. South Bend, 
227 U. S. 544, 33 SCt 303, 57 L. ed. 
633, 44 LRANS 405 [rev 174 Ind. 
203, 89 NE 885, 36 LRANS 850]; 
Hunter v. Pittsburgh, 207 U.S. 161, 
28 SCt 40, 52 L. ed. 151; Iroquois 
Transp. Co. v. De Laney Forge, etc., 


20h aiws! Sies54e0 2% SCt. 509) 251: 
ed. 836; Offieid v. New York, etc., 
Rin Con 203 8U.8Sh 872,12 UeSCuei 2, 


51 L. ed. 231; Bradley v. Lightcap, 
195 U. S. 1, 24 SCt 748,49" L. ed. 
65; Grand Rapids, ete, R. CORE: 
Osborn, 193 U. S. 17, 24 SCt 310, 
48 L. ed. 598; Citizens’ Bank v. 
Parker, 192 U. S. 73, 24 SCt 181, 48 
L. ed. 346; Gulf, etc, R.© Co. v. 
Hewes, 183 U. S. 66, 22 SCt 26, 46 
: Illinois Cent. R. Co. Vv. 
Chicago, 176 U. S. 646, 20 SCt 509, 
44 L. ed. 622 [aff 173 Il]. 471, 50 NE 
1104, 538 LRA 408]; Columbia Water- 
Power Co. v. Columbia Hlectric St. 
Reeretc.. 100." 172 UL Sx. 47%5) 919 Sct 
247, 43 L. ed. 521 [aff 43 S. C. 154, 
20 SE 1002]; McCullough v. Vir- 


ginia, 172 U. S. 102, 19 SCt 134, 43 
L. ed. 382 [rev 90 Va. 597, 19 SE 
114]; Chicago, etc., Co. v. Ne- 
braska, 170 U. 57, 18 Sct 513, 
42 L. ed. 948; Bacon v. Texas, 163 
U. S. 207, 16 SCt 1023, 41 L. ed. 
132; West Virginia Cent. Land Co. 


v. Laidley, 159 U. S. 103, 16.SCt 80, 
40 L. ed. 91; Wilmington, etc, R. 
Co. v. Alsbrook, 146 U. S. 279, 138 
SCt 72, 36 L. ed. 972; St. Paul, etc., 
R. Co. v. Todd County,'142 U. S. 282, 
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protection of the laws guaranteed him by the fed- 
eral constitution is sufficient to support review by 
the supreme court.®® 
Impairment of Obligation of Con- 
c supreme court 
review a decision of a state court, where the ques- 
tion whether the obligation of a contract was im- 
paired by a state law was involved therein,?? unless 
the claim of impairment is frivolous, unsubstan- 


has jurisdiction’ to 


12 SCt 281, 35 L. ed. 1014; Yazoo, 
ete, Re’ Corvyv.. Thomas; 132-0. 3s: 
174, 10 SCt 68, 33 L. ed. 302; New 
Orleans Water-Works Co. v. Louisi- 
ana Sugar Refining Co., 125 U. S. 18, 
6 SCt 741, 31 L. ed. 607; Lehigh 
Water Co, v. Easton, 121 U. S. 388, 
7 SCt 916, 30 L. ed. 1059; Williams 
Ve Louisiana, 103-. Ui -S. 687, 926 Ey 
ed. 595; Northwestern Univ. v. Peo., 
99. 'U...S: 309, 25- L. ed. 3873) Home 
Ins. Co. v. Augusta, 93° U. SS. 116; 
ao iy. edi s\8255), Dubuque, ete; GR: 
Co; vy. Richmond; 15 ° Wall. -(Ul2.S) 
3, 21 L. ed. 118; Delmas v. Mer- 
chants Mut. Ins. Co., 14 Wall. (U. S.) 
661, 20 L. ed. 757; Sevier v. Haskell, 
14° Wall. (Us S.) 12, °210- Le (ed: 827; 
West. Tennessee Bank v. Citizens 
Bank, 13 Wall. (U. S.) 432, 14 Wall. 
(U. S.) 9, 20 L. ed. 514; Mississippi, 
etc., R. Co. v. Rock, 4 Wall. (U. S.) 
177, 18 lL. ed. 381; Chenango Bridge 


Co. v. Binghamton Bridge Co., 3 
Walle (US :S3) 51,8) +. eds. 1.3%; 
Bridge Proprietors Passaic, _ etc., 


Rivers v. Hoboken Land, etc., Co., 1 
Wall. (U. S.) 116, 17 L. ed. 571; Cur- 
ran v. Arkansas, 15 How (U. S.) 304, 
14 L. ed. 705. 

{a] Exemption from taxation.—A 
bill, averring that a railroad charter, 
and an exemption from taxation for 
a term of twenty years contained 
therein, constitute a contract with 
the state, which is violated by sub- 
sequent legislation repealing the ex- 
emption, raises a federal question. 
Gulf; ete., R. Co.-v. Hewes, 183 U.S. 
66, 22 SCt 26, 46 L. ed. 86. 

[b] A federal right need not be 
“snecially set up or claimed’ to give 
jurisdiction to review. Columbia 
Water-Power Co. v. Columbia Elec- 
trie: St. Rij ete, Coy L72eUL8 >" 415, 
19 SCt 247, 43 L. ed. 521. 

[c] The question of waiver, by 
laches or acquiescence, of the right 
to claim that the obligation of a 
contract -~has been impaired by a 
state statute is not a federal ques- 
tion. Pierce v. Somerset R. Co., 171 
U. S. 641, 19 SCt 64, 43 L. ed. 316. 

{[d]j\ Municipal ordinance a state 
law.—(1) It is not necessary that 
the state law should be either in 
the form of a statute or a constitu- 
tion. A by-law or ordinance of a 
municipal corporation may be such 
an exercise of legislative power that 
it may properly be considered as a 
law within the meaning of the con- 


tract laws. of the constitution. 
Southern Wisconsin R. Co. v. Madi- 
son) 2405 =U... S2'457,2 36 Sct 400) 


60 L. ed. 739 [aff 156 Wis. 352, 146 
NW 492]; New York Hlectric Lines 
Co. v. Empire City Subway Co., 235 
TUS 179. 5 85 SCE 72,. 59 Let edi bss 
faff 201 N. Y. 321; 94 NE 1056]; 
Bacon v, Texas, 163 U. S. 207, 16 
Sct 1023, 41 L. ed. 132; New Orleans 
Water-Works Co. v. Louisiana Sugar 


Refining’ Co., 1252 U.S: 18) 6" SCt 
741, 31 L. ed. 607. (2) Municipal 
legislation carried into effect by 


mandamus which requires a railroad 
company to make repairs in a via- 
duct at its own expense, in accord- 
ance with plans adopted and ap- 
proved by the municipal . council, 
cannot be regarded aS a mere re- 
pudiation by the municipality of its 
agreement to maintain the viaduct, 
so as to defeat the appellate juris- 
diction of the supreme court of the 
United States over a state court, 
invoked on the ground that contract 
obligations were thereby impaired. 
Jworthern Pac. R. Co. v. Minnesota, 
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tial, or contrary to the law as established by prior 


decisions of the supreme court.°8 


decision of a state court may impair or fail to give 
effect to a contract is not a sufficient ground for 
review thereof by the supreme court.®? 
Existence and construction of contract. 
the state court has decided nothing more than that 
the contract claimed to be impaired is void and 
never had any legal existence *° or that it does not 


208 U. S. 588, 28 SCt 341, 52 L. ed. 
630 [aff 98 Minn. 429, 108 NW 269]. 
(8) Federal jurisdiction on ground 
that ordinance impairs obligation of 
contract. See supra § 380. 

38. Farson v. Bird, 248 U. S. 268, 
38 SCt 111, 63 L. ed. 233; Pennsyl- 
vania Hospital Contributors v. Phila- 
delphia, 245 U. S. 20, 38 SCt 35, 62 
L. ed. 124; Smith v. Jennings, 206 
Uees:e276,827 SCt 610,51 Ts ed. 1061 
[dism writ of error 67 S. G 824, 45 
SE 821]; St. Paul Gaslifht Co. v. 
St. Paul, 181 U. S. 142, 21. SCt 575, 
45 L. ed. 788 [dism writ of error 78 
Minn. 39, 80 NW 877]; Bacon vy. 
Texas, 163 U. S. 207, 16 SCt 1023, 41 
L. ed. 132; Rutland R. Co. vy. Cen- 
tral Vermont R. Co., 159 U. S. 630, 
16 SCt_113, 40 L. ed. 284; Newport 
Light Co. v. Newport, 151 U. S. 527, 
14 SCt 429, 38 L. ed. 259; Winona, 
ete., R. Co. v. Plainview, 143 U. S. 
371, 12 SCt._ 530, 36 L. ed. 191; St. 
Paul, etc. R. Co. v. Todd County, 
U2 PU S528 20 120 SC 1280.85 Lisleds 
1014; Hopkins y. McLure, 133 U. S. 
380, 10 SCt 407, 33 L. ed. 660; New 
Orleans Water-Works Co. v. Louisi- 
ana Sugar Refining Co., 125 U. §. 
18, 8 SCt 741, 31 L. ed. 607; Wash- 
ington Bank vy. Arkansas, 20 How: 
(U. S.) 530, 15 L. ed. 993: Beers v. 
Arkansas, 20 How. (U. S.) 527, 15 L. 
ed. 991; Robertson vy. Coulter, 16 
14 L. ed. 864; 
Iowa, 12 How. 
, 13 L. ed. 867; Hast Hart- 
ford v. Hartford Bridge Co., 10 How. 
(U._S.) 511, 541, 13 L. ed, 518: Mills 
v. St. Clair County, 8 How. (U. 8.) 
569, 12 L. ed. 1201; Smith v. Hunter, 
™ How. (U. S.) 738, 12 L. ed. 894. 
Substantial character of federal 
sp heen generally see supra §§ 281, 
222 - 


39. U. S. Fidelity, ete, Co. v. 
Oklahoma, 250 U. S. 111. 39 SCt 399, 
63 L. ed. 876 [dism writ of error 
(Okl.) 168 P 234]; Long Sault Dev. 
Co.. v. Call, 242 (U0. S. 272, 37 Sct 
79, 61 L. ed. 294; Kryger v. Wilson, 
TA ews. 7s 8%e SCtes4) : Gleusloved: 
229; Seattle, ete. R. Co. v. Wash- 
ington, 231 U. S. 568, 34 Sct 185, 
58 L. ed. 372; Sauer v. New York, 
206290. S. 536,;-27% SCt. 686;.54- dus ed: 
1176; National Mut. Bldg., ete., 
Assoc. v. Brahan, 193 U. §. 635, 24 
SCt 532, 48 L. ed. 823; New Orleans 
Water-Works Co. v. Louisiana, 185 
U. S. 336, 22 SCt 691, 46 L. ed. 936 
[dism writ of error 107 La. 1 ohis 
395]; Turner v. Wilkes County, 173 
U.S. 461, 19 SCt 464, 43 L. ed. 768; 
Bacon v. Texas, 163 U. S. 207, 16 SCt 
1023, 41 L. ed. 132; Newport Light 
Co. v. Newport, 151 U. 8. 527, 14 Sct 
429, 38 L. ed. 259; Morley v. Lake 
Shore, ete., R. Co., 146 U.S. 162, 13 
SCt_54, 36 L. ed. 925; St. Paul, eté,, 
R. Co. v. Todd County, 142 U.S. 282, 
12 SCt 281, 35 L. ed. 1014; Hopkins 
v. McLure, 133 U.S. 380, 10 SCt 407, 
83 L. ed. 660; Northern R. Co. v. 
New York, 12 Wall. (U. S.) 384, 20 
L. ed. 412; Knox v. Virginia Exch. 
Bank, 12 Wall. (U. S.) 379, 20 L. ed. 
287; New York v. New Jersey Cent. 
R. Co., 12 Wall. (U. S.) 455, 20 L. ed. 
458; Knox v. Virginia Exch, Bank, 12 
Wall. (U. S.) 379, 20 L. ed. 287; 
Mississippi, ete. R. Co. vy. Rock, 4 
Wall. (U. S.) 177, 18 L. ed. 381. 

[a] Mllustration.—Where the su- 
preme court of a state has done 
nothing more than construe its own 
constitution and statutes, in holding 
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The fact that a 


Where 


that county bonds issued in aid of a 
railroad were void under such laws, 
which were in force at the time the 
bonds were issued, there being no 
subsequent legislation on the sub- 
ject, the United States supreme 
court has no jurisdiction to review 
the correctness of the decision, on a 
writ of error to the state court, un- 
der the allegation that a contract 
has been impaired thereby. Turner 
v. Wilkes County, 173 U. S. 461, 19 
SCt 464, 43 L. ed. 768. 

[b] A change of view by the 
highest court of a state (1) with re- 
spect to the limit of private owner- 
ship upon tide waters does not raise 
a case under the contract clause of 
the federal constitution, which can 
be reviewed in the supreme court 
of the United States. Mobile Transp. 
Co. v. Mobile, 187 U. S. 479, 23 SCt 
170, 47 L. ed. 266 [aff 128 Ala. 335, 
30 S 645]. (2) A contention on an 
alleged change in the judicial con- 
struction of a statute presents no 
question of the impairment of a 
contract which will sustain a writ 
of error from the supreme court to 
a state court. Cleveland, ete., R. Co. 
v. Cleveland, 285 U. S. 50, 35 Sct Ras 
59 L. ed. 127 [dism writ of error 
87 Oh. St. 469, 102° NE 1122]. (3) 
Where several acts had been passed 
by the legislature of Virginia, the 
purpose of which was to defeat and 
render ineffective the coupon provi- 
sion of the law of 1871, under which 
the refunding bonds of the state 
were issued, which made the cou- 
pons from such bonds receivable for 
all taxes and demands due the state, 
and in a number of decisions, both 
of the highest court of the state 
and of the supreme court, the valid- 
ity of the coupon provision had been 
upheld and subsequent acts had 
been declared unconstitutional and 
void as impairing the obligation of 
the contract thus made with the 
holder of the coupons, the supreme 
court had jurisdiction to review a 
judgment of the supreme court of 
appeals of Virginia reversing its for- 
mer decisions, and holding such 
coupon provision invalid under the 
constitution of the state, although 
the court did not, in its Opinion, dis- 
cuss or consider the question of the 
validity of the subsequent legisla- 
tion, the effect of its judgment being 
to uphold and to give force and ef. 
fect to such legislation, which im- 
pairs the obligation of the contract 
of plaintiff in the suit if, valid. Mc- 
Cullough v. Virginia, 172 U. S. 102, 
19 SCt 134, 438 L. ed. 382 [rev 90 
Va. 597, 19°SH 114]. 

{c] Decision as) ‘to remedy.—_A 
decision of a state court that man- 
damus would not lie against a county 
treasurer to enforce a contYact 
claim, but that the remedy was by 
proceedings against different officers 
or the county, does not impair con- 
tract rights, so as to- allow review 
by the supreme _ court. Farson 
Vv. Bird, 248.) /0).S. 268, <39 SCt 
111, 63 L. ed. 233 [dism writ of error 
197 Ala. 384, 72 § 550]. 

40. _ Bacon v. Texas, 163 U. S. 207, 
LG tS Crs 083, vibe ea 132; New 
Orleans v. New Orleans Water- 
Works Co., 142 U. S. 79, 12 SCt 142, 
35 L. ed. 9438; Clark v. Louisville 
Water Co., 12 KyL 444, 

41. Missouri, ete, R 
222 U. °S; 


. Co. ve 1 20 
187, 82 SCt 47,'Co, 
For later cases, developments and changes in the law see cumulative Annotations, 


confer the rights claimed to have been impaired,‘ 
its judgment is not subject to review by the su- 
preme court; but, where the judgment of the state 
court goes further and gives effect to state legis- 
lation which might reasonably be claimed to im- 
pair the obligation of a contract which one party 
claims to exist, the supreme court has jurisdiction 
and may determine for itself the existence, valid- 
ity, and construction of the alleged contract,*? even 


56 L. ed. 156; Fisher v. New Or- 
leans, 218 U. S. 488, 31 Sct 57, 54 
L. ed. 1099; Mobile, Cte: CES (Coneava 
Tennessee, 153 U: S. 486, 14 Sct 
968, 38 L. ed. 793; 
Attrill, 146 U. S. 657, 13 Sct 224, 
36 L. ed. 1123; New Orleans Water- 
Works Co. v. Louisiana Sugar Re- 
fining Co., 125 U. S. 18, 8 
31 L. ed. 607. 

42. 
Co, 
Sct i : 
163, 164 NW 844]; Detroit United 
R. Co. v. Michigan, 242 U. §. 238, 
ed. 268; Milwaukee 
one Co. v. Wisconsin 


59 L. 
NE 1056]; Louisiana R., ete., Co. v. 


59 Li. ed. 175: 
233 U. S. 195, 34 
912, 1282; Atlantic 
Co. v. Goldsboro, 232 
U. S. 548, 34 SCt 364, 58 L. ed. T2ae 
Texas, etc., R. Co. v. Gross, 221 U. S. 
417, 31 SCt 586, 55 L. ed. 796 Laff 
69 Tex. Civ. A. 621, 128 Sw £073.15 
Texas, ete, R. Co. y. Miller, 221 
US 408, 81 SCt 48455 Ti ‘ed. 789 
[aff 60 Tex. Civ. A. 

1165]; 
220 


U. S. 92, 31 Sct 1965) 755 iB, 
Laff 227 Pa, 
Southern R. Co. 
Ry Co9 208 HT. oS, 


U. S. 416, 28 Sct 215, 
Tampa Water-Works 
bc Meiie oot 26 SCt 
; ‘ty.-Gen. v. Lowrey, 199 T. Sg. 
233, 26 SCt 27, 50 L, ed. 167: Grand 
Rapids, ete, R. Co. v. Osborn, 193 
Us Sie 175724 48 
Walsh v. Columbus, ete., 

U. S. 469, 26 
123, 


[aff 58 Oh. St. 
cago, etc, R. oO. 

os veil np BES Pat 42 L. ed. 948: 
ouglas vy, entucky, 168 U. §, 5 
mee ee 42. L. NobilS 
ete, - ©o. v. Tennessee, 153 OS} 
486, 14 SCt 968, 38 L.. ed:'793s Dera 


141 U. S. 679, 12 SCt 114, 35 
L. ed. 900; Yazoo, ete, R. Co. es 
Thomas, 132 U, S. 174, 10 Sct 68, 


New Orleans Water- 
Louisiana Sugar Re- 
U. S..18, 6 Sct 741, 


607; Vicksburg, EEC., Meike, 
Co. v. Dennis, 116 U._S. 665, 6 Sct 
625, 2 L. ed. 770; Louisville Gas 


5 Light Co., 
es 7 i . ov 265, 25° L. ed. 510; 
uisville R. Co. vy, Pal , 10 7 
244, 3 SCt 198, 27 ayhuey Meee 
eee Univ. v. 
- ed. 387; Delm F 2 

Muk then one as v. Merchants 

R 


L. ed. 757; bE 
v. Rock, 4 Wall. CURIS Sats 

SS ee 
Same title, page and note number, 


SCt 741, - 


es 
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§§ 288-289] 


though the decision of the state court was based 
entirely on the construction of the contract, with- 
out determining whether or not its obligation was 
Much consideration is, however, ac- 
corded to the views of the state court of last resort 
as to the existence, validity, and construction of 


impaired.*# 


the contract.** 
[§ 289] ee. 
Credit Clause of Constitution. 


L. ed. 381; Bridge Proprietors Pas- 


saic, etec., Rivers v. Hoboken Land, 
CLC, gC On ole Wall, 4CUSSS Deer £6, 5 7, 
L. ed. 571; Jefferson Branch Bank 


v. Skelley, 1 Black (U. S.) 486, 17 
L. ed. 173; Ohio L. Ins., ete., Co. v. 
Debolt, 16 How. (U. S.) 416, 14 L. ed. 
997; Bast Hartford v. Hartford 
Bridge Co., 10 How. (U. S.) 511, 541, 
lisatsh ed, 1518, 631) 

‘Where the judgment of the high- 
est court of a State, by its terms 
or necessary operation, gives effect 
to some provisions of the state law 
which is claimed by the unsuccess- 
ful party to impair the contract set 
out and relied on, this court has ju- 
risdiction to determine the question 
whether such a contract exists as 
claimed, and whether the state law 
complained of impairs its obliga- 
tion.” Mobile, ete. R. Co. v. Ten- 
nessee, 153 U. S. 486, 493, 14 SCt 
968, 38 L. ed. 792. 

“Tf the highest court of a State 
decides nothing but the original con- 
struction and obligation of a con- 
tract, this court has no jurisdiction 
to review its decision; but if the 
state court gives effect to a subse- 
quent law, which is impugned as im- 
pairing the obligation of a contract, 
this court has power, in order to de- 
termine whether any contract has 
peen impaired, to decide for itself 
what the true construction of the 
contract is”’ Huntington v. Attrill, 
146 U. S. 657, 684, 13 SCt 224, 36 
L. ed. 1123. 

[a] Reason for rule.—‘‘Of what 
use would the appellate power be 
to the litigant who feels himself ag- 
grieved by some particular State leg- 
islation, if this court could not de- 
cide, independently of all adjudica- 
tion by the Supreme Court of a 
State, whether or not the phrase- 
ology of the instrument in contro- 
versy was expressive of a contract 
and within the protection of the 
Constitution of the United States, 
and that its obligation should be 
enforced, notwithstanding a contrary 
conclusion by the Supreme Court of 
a State?” Jeffison Branch Bank v. 
Skelley, 1 Black (U. S.) 436, 443, 17 
L. ed. 173 [quot Mobile, etc, R. Co. 
v. Tennessee, 153 U. S. 486, 14 SCt 
968, 38 L. ed. 793]. 

43. Columbia Water-Power Co. v. 
Columbia Electric St. R., etc¢., Co., 


172 U. S. 475, 19 SCt 247, 43 L. 
ed: 521 [aff 43 S. C. 154, 0 SE 
1002]. f 

44, Milwaukee Electric R., ete., 


Co. v. Wisconsin, 252 U. S. 100. 4 
Sct 306, 64 L. ed. 476 [aff 166 Wis. 
163, 164 NW 844]; Houck v. Lit- 
tle River Drain. Dist., 239 U.S. 
254, 36 SCt 58, 60 L. ed, 266; Mil- 
waukee Electric R., etce., Co. Vv. Wis- 
consin R. Commn., 238 U. S.. 174, 
35 SCt 820, 59 L. ed. 1254; Ennis 
Waterworks v. Ennis, 233 U. S. 652, 
34 SCt 767, 58 L. ed. 1139. 

45. Hartford Ll. Ins. Co. v. Bar- 
ber, 245 U. S. 146, 38 sct 54, 62 
L. ed. 208; Royal Arcanum vy. Green, 
937 U. S. 531, 35 SCt 724, 59 L. ed. 
1089, LRA1916A_ 771; a de uate 

n. Co. v. Rupp, Pays ; 
ae L. ed. 220; West. Side 
vy. Pittsburgh Constr. 

92. 31 SCt 196, 55 L. 


9 U. S. 
ees Pa. 90, 75 A 1029]; 


ed, 107 [aff 227 


Questions under Full Faith and 
A claim that a state 
court has refused to give full faith and credit to 
the public acts and records and judicial proceed- 
ings of another state, as required by the federal 
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court.*® 


Atchison, etc., R. Co. v. Sowers, 213 
U. S55, 29 SCt 3977553 “Li. -ed. 695; 
American Express Co. v. Mullins, 212 
WHS. 5681s 2529, SCH 881), bos le ed. 
525, 15 AnnCas 536; Harris v. Balk, 
198° Us? Si'-215,) 25 sSCt. 625,495 Te. 
ed. 1023, 3 AnnCas 1084 [rev 130 
N. C. 381, 41° SE 940, 132, N. C 
10, 43 SH 477]; Wedding v. Meyler, 
192 U. S573, 23 SCt 322, 48 L. ed. 
570, 66 LRA 833 [rev 107 Ky. 310, 
58 SW 809, 21 KyL 1006, 92 AmSR 
3471;. JacobS v. Marks, 182 U.S. 
5838, 21 SCt 865, 45 L. ed. 1241 [aff 
183 Ill, 533, 56 NE 154]; Hancock 
Nat. Bank v. Farnum, 176 U. S. 640, 
20 SCt -506, 44 L. ed. 619 [rev 20 
R. I. 466,40 A 341]; Great Western 
Tels Covevil Purdy, 162:.U,. Ss. 329, 
16 SCt 810, 40 L. ed. 986; Hunting- 
ton v. Attrill, 146 U. S. 657, 13 SCt 
224, 36 L. ed. 1128; Hadacheck v. 
Chicago, etc. R. Co., 74 Nebr. 385, 
104 NW 878. 

[a] A decision based on the au- 
thority of the decisions of the state 
in which the statute was passed is 
not reviewable. Banholzer v. New 
York L. Ins. Co., 178 U. S. 402, 20 
Sct 972, 44 L. ed. 1124. 

[b] Hawaiian judgment.—A deci- 
sion of a state court cannot ‘be re- 
viewed in the supreme court of the 
United States, on the ground that by 
it. full faith and credit were denied 
to a Hawaiian judgment, in viola- 
tion of U. S. Const. art 4 § 1, as 
carried out by Rev. St. § 905, where 
the judgment of the trial court was 


rendered prior to the act of April 


30, 1900 (31 St. at L. 142 ¢ 389), 
providing a government for Hawaii, 
and such contention was not.brought 
to the attention of the highest state 
court in any form. New York Mut. 


L. Ins. Co. v. McGrew, 188 U. S. 
291, 23 SCt 375, 47 L. ed. 480, 63 
LRA 33 [dism writ of error 132 


Cal. 85, 64 P 103, 84 AmSR 20]. 

[ec] The record of judgment of- 
fered should be authenticated in the 
mode prescribed to authorize the 
supreme court to review. Caperton 
vy. Ballard, 14 Wall. (U. S.) 238, 20 
L. ed. 885. 

[d] Motion to dismiss.——Where a 
decision of a state courtis challenged 
as not giving proper credit to a de- 
cree of another state, motion to dis- 
miss will not lie on the ground that 
the decree was given the value given 
it by the statutes of the state in 
which it was rendered, this being the 
question in controversy. Bates v. 
Bodie, 245 U. S. 520, 38 SCt 182, 62 
L. ed. 444, LRA1918C 355 [rev 99 
Nebr. 253, 156 NW_ 8]. 

46. Hartford L. Ins. Co. v. John- 
son, 249 U. S. 490, 39 SCt 336, 68 
L. ed. 722; Manhattan L. Ins. Co. v. 
Cohen, 234 U. S. 1238, 24 SCt 874, 
58 L. ed. 1245 [dism app (Tex. Civ. 
A.) 139 SW 51]; El Paso, etc., R. 
Co. v. BHichel, 226 U. S. 590, 33 SCt 
179, 57 L. ed. 869; Texas, etc., R. 
Co. v: Miller, 221 U. S. 408, 31_SCt 
534, 55 L. ed. 789; Smithsonian Inst. 
v. St. John, 214 U. S. 19,°29 SCt 
601, 53 L. ed. 892; Bagley v. General 
Fire Extinguisher Co., 212 U.S. 477, 
29 SCt 341, 53 L. ed. 605; Lloyd v. 
Matthews, 155 U. S. 222, 15 SCt 70, 
89 L. ed. 128; Blount v. Walker, 134 
Un. S607, 10 SCt- 606, 33 Li. ed. 
1036; White v. Wright, 22 How. 


Questions of construction. 
of one state which merely construes a statute, or 
a public act or record, of another state, the valid- 
ity of which is not assailed, is not reviewable on 
the ground that a question of full faith and credit 
is involved,*” unless such construction is contrary 
to, or inconsistent with, a construction authorita- 


[25 C.J. 987 


constitution, raises a federal question authorizing 
a review by the supreme court,*® unless the claim 
is frivolous, unsubstantial, or contrary to the law 
as established by prior decisions of the supreme 


A decision of a court 


CU. 8.) 19; 6, 6d, 279". Terry ve 
Davy, 107 Fed. 50, 46 CCA 141. 

[a] Provisions for bond, seques- 
tration, receiver, and injunction 
made in a decree for alimony, being 
in the nature of execution and not 
of judgment, can have no extra- 
territorial operation, but the action 
of the courts of another state in 
these respects depends on the local 
statutes and practice of that state, 
and involves no _ federal question. 
Lynde v. Lynde, 181 U. S. 1838, 21 SCt 
555, 45 L. ed. 810 [aff 162 N. Y. 405, 
eral 979, 76 AmSR 332, 48 LRA 
_[b] Canadian court.—The conten- 
tion that proper faith and credit 
were not given to a judgment of the® 
Canadian court by a decision of a 
state court does not involve a fed- 
eral question. Adtna L. Ins. Co. v. 
Tremblay, 223 U.S. 185, 32 SCt 309, 
56 L. ed. 398. 

[ec] Circumstances not amounting 
to refusal of full faith and credit.— 
No refusal by the courts of one 
state to give full faith and credit 
to the judgment of that of another 
is shown, so as to give the supreme 
court of the United States jurisdic- 
tion to review their final judgment 
dismissing, because such judgment 
determined the question of the le- 
gality of her marriage against her, 
a proceeding by a wife to set aside 
a judgment annuling her marriage, 
where it appears that such other 
court, being a court of competent ju- 
risdiction, and having jurisdiction of 
the parties and the subject matter, 
dismissed a suit by her for separate 
maintenance while she was living 
apart from her husband for alleged 
justifiable cause, in which the de- 
fense was that she never became the 
wife of defendant, because, at the 
time of her alleged marriage to him, 
she had a husband living, which al- 
legation was supported by evidence 
at the hearing, although the dismis- 
sal might have been merely upon the 
ground that she was not justified in 
living apart from him, if she made 
no attempt to prove that it was in 
fact upon such ground. Everett v. 
Everett, 215 U. S. 203, 30 SCt 70, 
54 L. ed. 158. 

Substantial character of federal 
suceeon generally see supra §§ 281, 


47. Hartford L. Ins. Co. v. John- 
son, 249 U. S. 490, 39 SCt 336, 63 L. 
ed. 722 [dism certiorari 271 Mo. 562, 
197 SW 182 (aff 166 Mo. A. 261, 148 
SW 631)]; Pennsylvania F. Ins. Co. 
v. Gold Issue Min., ete., Co., 243 U. 
S. 98; 8%E-SCte 8445) 61) i: ved. 7610; 
Western Life Indemn. Co. v. Rupp, 
235 U. 1 Si 261,535 wSCu, 37, -59 wu.ced: 
220 [aff 147 Ky. 489, 144 SW_ 743]; 
Texas, ete., R. Co. v. Gross, 221 U. 
S. 417, 31 SCt 536, 55 L. ed. 796 [aff 
60, Tex, Civ. A, 621, 128 SW 1173]; 
Texas, ete., R. Co. v. Miller, 221 U. 
S. 408, 31 SCt 534, 55 L. ed. 789 [aff 
60 Tex. Civ. A. 627, 128 SW 1165]; 
Louisville, etc., R. Co. v. Melton, 218 
U. S. 36, 30 SCt 676, 54 L. ed. 921, 
47 LRANS 84 [aff 127. Ky. 276, 105 
SW 366]; Allen v. Alleghany Co., 196 
U. S. 458, 25 SCt 311, 49 L. ed. 551; 
Finney v. Guy, 189 U. S. 385, 23 
SCt 558, 47 L. ed. 839; Johnson Vv. 
New York lL. Ins. Co., 187 U. S. 491, 
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tively established in such other state.48 

The fact that a state 
court refuses to give a judgment rendered by a 
court of the same state its proper effect as an 

~ estoppel does not present a federal question review- 


Judgments of same state. 


able by the supreme court.*9 

[.§ 290]. ff. 
or Proceedings of Federal Court. 
state court with respect to rights 


son of a judgment of, or proceedings in, a federal 
court involves an authority exercised under the 
United States, and is therefore reviewable by the 
supreme court,°° unless the claim is frivolous, un- 
substantial, or contrary to the law as established 
by’ prior decisions of the supreme court.®1 
the mere fact that such rights may be in some way 
involved in, or connected with, proceedings in a 


23 SCt 194, 47 L. ed. 273 [dism writ 
of error 10$ Iowa 708, 78 NW 905, 
50 LRA 99]; Banholzer v. New York 
L. Ins. Co., 178 U. S. 402, 20 SCt 972, 
44 lL. ed. 1124 [dism writ of error 
74 Minn, 387, 77 NW 295, 78 NW 
244); Glenn v. Garth, 147 U. S. 360, 
13) SCt' 350, 37 ‘Li. ‘ed. 2103. 

[a] A decision of a state court 
sustaining the validity of a statute 
of another state, which is asserted 
to violate the constitution of that 
state, does not necessarily involve 
& decision respecting the full faith 
and credit to be given such consti- 
tution, so as to sustain a writ of 
error from the federal supreme 
court, where the state court did not 
‘question the validity of the state 
constitution, but held that the stat- 
ute was not repugnant to it. Smith- 
sonian Inst. v. St. John, 214 U. S. 
29 


48. Hartford L. Ins. Co. v. John- 
son, 249 U. S. 490, 39 SCt 336, 63 L. 
ed. 722 [dism certiorari 271 Mo. 572, 
197 SW 182 (aff 166 Mo. A. 261, 148 
SW 681)]. 

49. Phoenix F. & M. Ins. Co. v. 
Tennessee, 161 U. S. 174, 16 SCt 471, 
40 L. ed. 660. : 

50. Radford v. Myers, 231 1. S. 
725, 34 SCt 249, 58 L. ed. 454; Acme 
Harvester Co. vy. Beekman Lumber 
Con 222°. 184300, 32° SCt96, 56 L. 
ed. 208; Virginia-Carolina Chemical 
Co. v. Kirven, 215 U. S. 252, 30 Sct 
78, 54 L. ed. 179; Deposit Bank vy. 
Frankfort, 191 U. S. 499, 24 SCt 154, 
48 L. ed. 276; Commercial Pub. Co. 
v. Beckwith, 188 U. S. 567, 23 SCt 
©82, 47 L. ed. 598 [afi 167 N. ¥. 329, 
60 NE 642]; New York Mut. L. Ins. 
Co. v. McGrew, 188 U. S. 291, 23 SCt 
375, 47 L. ed. 480, 683 LRA 38; Na- 
tional Fdy., ete., Works v. Oconto 
City Water Supply Co., 183 U. S. 216, 
22 SCt 111, 46 L. ed. 157 [aff 105 
Wis. 48, 81 NW 125]; Hancock Nat. 
Bank v. Farnum, 176 U. S. 640, 20 
SCt 506, 44 L. ed. 619; Pittsburgh, 
etc. Co. ve Lone Island Ei. SR. 
Gon 172 U. (S/2493) “19. SCE O3eF 43 
L. ed. 528; Central Nat. Bank v. 
Stevens, 171 U.S. 108, 18 SCt £37, 43 
L. ed. 97; Des Moires Nav., etc., Co. 
v. Iowa Homestead Co., 123 U. S. 
552, 8 SCt 217, 31 L. ed. 202; Cres- 
cent City Live-Stock, ete, Co. v. 
Butchers’ Union Slaughter House, 
ete., Co., 120 U. S. 141, 7 SCt 472, 30 
L. ed. 614; Embry v. Palmer, 107 U. 
S. 3, 2 SCt 25, 27 L. ed. 346; Dupas- 
Seur v. Rochereau, 21 Wall. (U: S.) 
(130, 22 L. ed. 588; Halsey v. Diamond 


Distilleries Co., 191 Fed. 498, 112 
CCA 142. 
[a] Judgments of the supreme 


court of the District of Columbia 
are within the rule. Embry v. Pal- 
mer, 107-4 S93, 12 SC 25, 27 Ei ea 
346 


[b] A. claim, pleaded and relied 
on as a defense to a suit in a state 


Rights Claimed under Judgments 
A decision by a 


FEDERAL COURTS 


eo. [§§ 289-291 


state court is not of itself sufficient to authorize 
such review; and so if it is admitted that the 
judgment of the federal court was valid and the 
proceedings regular, and the issue relates merely 
to the title to property as between defendant in 


execution, or the purchaser under it, and the party 


claimed by rea- 


[§ 291] 
But 


court to enforce a lien on property, 
that such lien was wholly divested 
and discharged by foreclosure pro- 
ceedings against the property in a 
federal court, through which pro- 
ceedings Gefendant claims title, is 
such an assertion of a right or title 
under an authority exercised under 
the United States as gives the su- 
preme court jurisdiction to reéx- 
amine a final judgment of the high- 
est court of the state denying such 
right or title, on a writ of error. 
Pittsburgh, i : Pavia OnE 
Island L. & T. Co., 172 U. S. 493, 
19° SCt 123843, Bin ed.) 528: 

ic] A claim of immunity from 
liability for attorney’s fees as one of 
the elements of damages under an 
injunction bond given in a federal 
court presents a federal question for 
review on writ of error to the state 
court from the supreme court of the 
United States. Tullock,v. Mulvane, 
LS NE OOS aA OT ADS Ot 37214 Gis, 
ed. 657 [rev 61 Kan. 650, 60 P 


749]. 

{d] Siability on injunction bond 
in federal court.—The question 
whether there can be any liability 
on an injunction bond given in the 
course Of proceedings in a federal 
court, because of the alleged effect 
of certain stipylations dismissing a 
portion of the ‘case, and of an ap- 
peal from the decree. that was after- 
ward rendered, involves a claim of 
an immunity from liability depend- 
ing on an authority exercised under 
the United States, such as will con- 
stitute a federal question for review 
by the supreme court on writ of er- 
ror to a state court. Tullock: v. 
Mulvane, 184 U. S. 497, 22 SCt 372, 


46 L. ed. 657 [rev 61 Kan. 650, 60 P 
749]. 
51. Missouri Pac. R. Co. y. Fitz- 


gerald, 160 U../S. 556, 16" SCt4389, 
40 L. ed. 586; Northern Pac. R. Co. 
v. Ellis, 144 U. S. 458, 12 SCt 724, 36 
L. ed. 504; Chapman v. Crane, 123 
U. S. 540, 8 SCt 211, 31 Li. ed. 235; 
Lange v. Benedict, 99 U. S. 68, 25 
L. ed. 469. 

[a] A decision disregarding a de- 
cision of a federal court in another 
Suit is not reviewable. Giles v. 
Little, 134 U. S. 645,10 Sct 623, 
33-L. ed. 1062. 

[b] Decision as to effect of judg- 
ment.—A decision of a state court 
that defendants in ejectment, who 
had successfully insisted in a prior 
suit in a fedsral court that only a 
portion of a tract of land was in is- 
sue, cannot invoke the rule that a 
judgment determining the ownership 
of a portion of a tract is conclusive 
between the same parties, claiming 
under the same titles, as to the 
ownership of the entire tract, is not 
reviewable in the supreme court of 
the United States, as denying any 
federal rights asserted under the 
federal court’s judgment. Leonard 
v. Vicksburg, ete, R. Co., 198 U. gs. 


For later cases, developments and changes in the law see cumulative Annotations, 


making the adverse claim, no federal question is 
presented ;5* or if the decision of the state court 
depends wholly upon general rules of law or local 
statutes, no federal question is raised, although 
the opinion of the supreme court in a former suit 
is disregearded.*4 

gg. Constitutional Limitations on Power 
of Congress. A contention that action under state 
authority involves a violation of provisions of the 
federal constitution which are a limitation on the 
powers of congress only is not sufficient to war- 


416, 25 SCt 750, 49 L. ed. 1108 [dism 
Writ) Of perrory Ib20 a. 251. eastemes 
223]. % : 

Substantial character of federal 
ig generally see supra §§ 281, 


52. See cases infra this note. 

[a] Illustration. — The mere fact 
that plaintiff in error was a purchaser 
at a marshal’s sale of property sold 
under execution from a federal court 
does not entitle him to a writ of 
error from the supreme court of the 
United States to a state court to 
bring up questions under state law 
with respect to the validity and pri- 
ority of a chattel mortgage cover- 
ing the same property or a part 
thereof, where there is no question 
as to the validity of the judgment 
or the regularity of the proceedings 


in the federal court, and the ques-" 


tion is as to the validity of a chat- 
tel mortgage upon property sold un- 
der the execution, as affected by the 
sufficient identification of the prop- 
erty. Avery v. Popper; 179 U. Ss. 
805, 21 SCt 94, 45 EL. ed. 203 [dism 
writ of error 92 Tex. 337, 48 SW 572, 
eiaeer. 219, 50 SW 122, 71 AmSR 
[b] A judgment in a state court 
against a receiver appointed by a 
federal court does not, merely be- 


cause of such appointment, where 
the questions involved are those 
merely of general or local law, 


amount to a denial of an authority 
exercised under the United States, or 
of a right or immunity claimed un- 
der a statute of the United States, 
so as to make a judgment of af- 
firmance by the state Supreme court 
reviewable by the federal Supreme 
court. Bausman vy. Dixon, 173 U.S. 
L339) 195. SCt 48065. 143 soe ed. 633. 

53. Avery v. Popper}. 179. «Ties 
305, 21 SCt 94, 45 Lv ed. 203; Pitts- 
A ete., | R. 7 Co. 


40 L. ed. 960; Bock vy. Perkins, 139 
U.S. 628,11 SCt 677, 35 L. ed. 314; 
Etheridge y. Sperry, 139 U. S. 266, 
ILOSCt BGG; 25) sus tek 171; McKenna 
v. Simpson, 129 U. §. 506, 9 SCt 365, 
82 L. ed. 771; Factors’, ete., Ins, 
Co. v. Murphy, 111 U. S. 738, 4 SCt 
679, 28 Ll. ed. 582; O’Brien v. Weld, 
92) U. Sei, 23 L. ed. 675; Gregory 
v. McVeigh, 23 Wall. (U. S.) 294, 
23 L. ed. 156; Dupasseur v. Roche- 
reau, 21 Wall. (U. S,) 130; 422.0 a. 
ed. 588; Freeman vy. Howe, 24 How. 
(U._S.) 450, 16 L. ed. 749; Clements 
v. Berry, 11 How. (U. §:)i2398; 513 GE: 
ed. 745; Erwin y, Lowry, 7 How. (U. 
Se Me De aa oe v. 
rough, Ow. ep pl 

L. ed. p24: ‘ 2 Pye 

4, eathe v. Thomas, 207 U. s. 
93, 28° SCt 30, 52 Li. ed. 118; Giles v. 


ae ns an a 10 SCt 628, 33 
. ed. : ry kersing CG 
WS 5e5 2-8 ®, Be RET. 


SCt 203, 31 L. ed. 194, 


Same title, page and note number, 
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rant a review by the federal supreme court.°> 
substantial federal question is presented.®® 
[§ 292] hh. Right to Remove Case to Federal 
The action of a state court on an applica- 
tion to remove a cause to a federal court involves 
a federal question, and is reviewable by the su- 
But where a federal court remands 
a removed cause and the state court thereupon pro- 
eeeds to a judgment therein, which is affirmed by 
the court of last resort of the state, such court 
cannot be said to have decided against any federal 
right by reason of the proceedings for removal 
which will render its judgment subject to review 
by the supreme court, nor is the action of the 


Court. 


preme court.°” 


55, Barrington v. Missouri, 205 
U. S. 483, 27 SCt 582, 51 L. ed. 890 
{dism writ of error 198 Mo. 23, 95 
SW 235]; Chapin v. Fye, 179 U. S. 
Peel Set ke Ap Lined, 119: 

[a] lustration. — No _ federal 
question which will confer jurisdic- 
tion on the supreme court of the 
United States of a writ of error to 
a state court is involved in a con- 
tention in the highest state court 
that, by the judgment of the trial 
court, private property is taken for 
public use without just compensa- 
tion, in violation of the Fifth Amend- 
ment to the federal constitution, 
since this amendment operates solely 
as a restriction upon federal powers, 
and not upon those of the several 
states. Winous Point Shooting Club 
vy. Caspersen, 193 U. S. 189, 24 SCt 
4315. 48 -Li. ~ed. 675. 

{b] Impairment of religious lib- 
erty.—The question whether re- 
ligious liberty has been impaired by 
the operation of a state law is not 
within the jurisdiction conferred 
the supreme court. Permoli v. 
Orleans Municipality No. 1, 3 


Williams v. Valley 
First Nat. Bank, 216 U. S. 582, 30 
Sct 441, 54 L. ed. 625 [aff 20 Okl. 
274, 95 P 457]; Chesapeake, etc., R. 
Co. v. McCabe, 213 U. S.. 207, 29 SCt 
430, 53 L. ed. 765; Southern R. Co. 
v. Allison, 190 U. S. 326, 23 SCt 713, 
47 L. ed. 1078; Missouri, etce., R. Co. 
vy. Hickman, 183 U. S. 538, 22 SCt 18, 
46 L. ed. 78; Oakley v. Goodnow, 118 
U. S. 43, 6 SCt 944, 30 L. ed. 61; 
Stone v. South Carolina, 117 U. S. 
Sct 799, 29 L. ed. 962; Bal- 
R. Co. v. Koontz, 104 
Kanouse v. 


310; State v. Johnson, 29 La. Ann. 
DORE 
[a] Circumstances under which 


no real federal question involved in 
refusal.—No real federal question 
-_which will support a writ of error 
from the federal supreme court to 
a state court is raised by the conten- 
tion that the state court denied a 
federal right in overruling an ap- 
plication to remove the cause to a 
federal circuit court, where the 
granting of such application would 
have necessitated the aligning on 
the side of plaintiff, in a suit found- 
ed on an express trust, a trustee 
who was charged with a repudiation 
of his obligations as trustee by a 
refusal to apply the trust funds as 
required by the trust agreement, 
and as to whom not only was an ac- 
counting asked and an injunction 
prayed to prevent him from dispos- 
ing of the trust property, but his re- 
moval as trustee was also sought. 


Fitzgerald v. Thompson, 222 Lupe tse 
55. 32 SCt 185, 56 TW. ed. 314. 
[b] Refusal to permit amend- 


ment of a petition for removal after 
a cause has been remanded by the 
federal court is not a denial of a 
right which is reviewable. Carr v. 
Nichols, 157 U. S. 370, 15 SCt 640, 
39 L. ed. 736 [aff 123 Mo. 96, 25 SW 
578. 27 SW 613, 45 AmSR 514]. 
{c] Frivolous claim.—The assert- 
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No 


[§ 293] ii. 


ed right to remove to a federal court 
for a fraudulent joinder of parties 
defendant an action for breach of 
contract in which a resident citizen 
was made joint defendant with two 
nonresident corporations, on the as- 
sumption that on the evidence to be 
introduced individual defendant 
could not be held liable, is too friv- 
olous to serve as the basis of a 
writ of error from the federal su- 
preme court to a state court. Dem- 
ing v. Carlisle Packing Co., 226 U. 


S102) 33 "SCt—80, 57° L.. ed. 140 
[dism writ of error 62 Wash. 455, 
V1 £-P 727. 

[Td] A dismissal of a petition for 


removal and remanding of the cause 
to a lower court for further proceed- 
ings. is not reviewable, since it is 
not a final judgment. Kimball v. 
Evans, 93 U. S. 320, 23 L. ed. 920. 

58. Nelson vy. Maloney, 174 U. S&S. 
164, 19 SCt 622, 43 L. ed. 934 [dism 
app 158 N. Y. 351, 53 NE 31]. And 
see Rémoval of Causes [34 Cyc 
1327]: < 

59. Mclaughlin v. Hallowell, 228 
U. S. 278, 33 SCt 465, 57 L. ed. 835 
[dism writ of error 136 Iowa 279, 
111 NW 428, 121 NW 10391]. 

60. Logan v. Davis, 233 U. S. 613, 
34 SCt 685, 58 L. ed. 1121; Gauthier 


vy. Morrison, 232 U. S. 452, 34 SCt 
384, 58 L. ed. 680; Chapman, etc., 
Lumber Co. v. St. Francis Levee 


Dist., 232 U. S. 186, 34 SCt 297, 58 
L. ed. 564; Little v. Williams, 231 U. 
S. 335, 34 SCt 68, 58 L. ed. 256, 
Wadkias v. Producer Oil Co., 227 
U. S. 368, 33 SCt 380, 57 L. ed, 551 
[aff 130 La. 308, 57 S 937]; Graham 
vy. Gill, 223 U. S. 643, 32 SCt 396, 56 


L. ed. 586 [aff 56, Fla. 316, 47 S 
917]; Scully v. Squier, ITS ALS. 
144, 30 SCt 51, 54 L. ed. 131 [aff 13 
Tar 407-90! -P 


573, 30 LRANS 183]; 
Sylvester v. Washington, 215> USS 
80, 30 SCt 25, 54 L. ed. 101 [aff 46 
Wash. 585, 91 P 15]; Missouri Val- 
ley Land Co. v. Wiese, 208 -U. S. 


934, 28 SCt 294, 52 L. ed. 466 [aff 
77 Nebr. 40, 108 NW 175]; Mobile 
Transp. Co. v. Mobile, 187 UGS: 


479, 23 SCt 170, 47 L. ed. 266 [aff 128 
Ala. 335, 30 S 645, 86 AmSR 148, 
64 LRA 333]; Green Bay, etc., Canal 
Co. v. Patten Paper Co., 172 U. S. 
58, 19 SCt 97, 43 L. ed. 364; Huss- 
man v. Durham, 


253, 41 L. ed. 664; Northern Pac. R. 


Co. v. Colburn, 164 U. S. 383, 17 
Sct 98, 41 L. ed. 479; Shively v. 
Bowlby, 152 U. S. 1, 14 SCt 548, 38 


L. ed, 331; Pickering v. Lomax, 145 
TU. S. 310, 12 SCt 860, 36 L. ed. 716 
[rev 120 Ill. 289, 11 NE 175]; An- 
derson v. Carkins, 135 U. S. 483, 10 
SCt 905, 34 L. ed. 272 [rev 21 Nebr. 
364, 32 NW 155]; Mills County v. 
Burlington, etc. R. Co., LOTS ULAS. 
557, 2 SCt 654, 27 L. ed. 578; Bald- 
win v. Stark, 107 U. S. 4638, 2 SCt 
AT. 27 Teed, 526; Silver v. Ladd, 
6 Wall. (U. S.) 440, 18 L. ed. 828; 
Magwire v. Tyler, 1 Black (U. S.) 
196, 17 L. ed. 137; Carondelet v. St. 
Louis, 1 Black (U. S.) 179, 7. Ta. 
ed. 102; Berthold v. McDonald, 
How. (U. §.) 334, 16 L. ed. 

Lytle v. Arkansas, 22 How. (U. S.) 
193, 16 L. ed. 306; Hale v. Gaines, 
92 How. (U. S.) 144, 16 L. ed. 264; 


165 U. S. 144, 17 SCt | 
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federal court in remanding the cause subject to 
review on a writ of error to the state court.>® 
Where a cause removed to a federal court has 
been by it remanded to the state court, the denial 
by the latter court of a second petition for removal 
presenting no different ground therefor is not a 
denial of a federal right.®° 

Questions Relating to Public Lands. 
Questions relating to the public lands of the United 
States, entries on, and rights therein, and titles 
derived from or confirmed by the United States, 
may be federal so as to be within the reviewing 
power of the supreme court,®° but they are not 
necessarily of this character.®1 


A decision based 


Neilson v. Lagow, 7 How. (U. S.) 
772, 12 L. ed. 908; Chouteau v. Eck- 
hart, $2\-How. (Us. S.)°844,,11 E.ved: 
293; Fulton v. McAffee, 16 Pet. (U. 
S.) 149, 10 L. ed. 918; Pollard v. 
Kibbe, 14 Pet. (U. S.) 353, 10 L. ed. 


490; Wallace v. Parker, 6 Pet. (U. 
Ss.) 680, 8 L. ed. 543; Ross v. 
Barland, 1) -Pet:; (Us"S)) 655,077 


ed. 302; Taylor v. Anderson, 197 Fed. 
383 [aff 234 U. S. 74, 84 SCt 724, 58 
L. ed. 1218]. 

_{a]_ Tlustration.—A federal ques- 
tion is presented by a. contention, 
in an action to recover possession 
of a tract of land patented to the 
state of Oregon under the swamp 
land grant, that a proper construc- 
tion of the survey and patents gives 
riparian rights covering the land in 
dispute, and that it is not competent 
to overcome such rights by evidence 
affecting the legal import of the 
plats and patents. French-Glenn 
Live Stock Co. v. Springer, 185 U. 
S. 47, 22 SCt 563, 46 L, ed. 800 [aff 
35 Or. 312, 58 P 102, and foll French- 
Glenn Live Stock Co. v. Colwell, 185 
U. S. 54, 22 SCt 566, 46 L. ed. 804 
(aff 36 Or. 600,58 P 1119)]. 

[b] Denial of title—(1) A deci- 
sion denying the validity of an equi- 
table title apparently conveyed by 
proceedings in the United States land 
office, and of tax titles based there- 
on, involves a_ federal question. 
Hussman v. Durham, 165 U. S. 144, 
17% SCt 253, 41 Lo ed. 664. (2) A 
decision adverse to a claim of title 
by a railroad conipany under a con- 
gressional land grant involves a fed- 
eral question. Northern Pac. R. Co. 
v. Colburn, 164 U. S. 383, 17 SCt 98, 
41 L. ed. “479. 

[c] Whether the error is one of 
fact or of law the supreme court 
has jurisdiction to review a decision 
against the validity of an entry 
sanctioned by United States land 
officers. Berthold v. McDonald, 22 
(US) 4934, 286 Cle ed st85 
Lytle v. Arkansas, 22 How. (U. S.) 
193, 16 L. ed. 306. 

61. Rogers v. Clark Iron Co., 217 
U. S. 589, 30 SCt 698, 54 L. ed. 895; 
Chapman, etc., Land Co. v. Bigelow, 
206 U. S. 41, 27 SCt 679, 51 L. ed. 
953 [dism writ of error 77 Ark. 338, 
92 SW 534]; O’Conor v. Texas, 202 
U. S. 501, 26 SCt 726, 50 L. ed. 1120 
[aff 96 Tex. 484, 73 SW 1041]; Hook- 
er v. Los Angeles, 188 U. S._ 314, 
23 SCt 395, 47 L. ed. 487, 63 LRA 
471; Iowa v. Rood, 187 U. S. 87, 23 
Sct 49, 47 L. ed. 86 [dism app 109 
Towa 5, 79 NW 449]; Allen v. South- 
ern Pac. R. Co., 173 U. S. 479, 19) SCt 
518, 48 L. ed. 775 [dism app 112 Cal. 
455, 44 P 796]; Galveston, etc, R. 
Co. v. Texas, 170 U. S. 226, 18 SCt 
603, 42 L. ed. 1017; Budzisz v. Tlli- 
nois Steel Co, 170 U. S. 41, 18 SCt 
503, 42 L. ed. 941; Central Pac. R. 
Co. v. Nevada, 162 U. S. 512, 16 SCt 
885, 40 L. ed. 1057; Missouri Pac. 
R. Co. v. Fitzgerald, 160 U. S. 556, 
16 SCt 389. 40 L. ed. 586; Northern 
Pac. R. Co. v. Patterson, 153 U. S. 
130, 14 SCt 977, 38 L. ed. 934; Michi- 
gan v. Flint, etc, R. Cos 2new. 
S, 363, 14 SCt 586, 38 L. ed. 478; 
Miller v. Anderson, 150 U. S. 132, 


14 SCt 52, 37 L. ed. 1028; Yesler v. 
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on the construction of apparently conflicting pat- 
ents from a state for the land in dispute is not 
reviewable by the supreme court.®2 

Questions Relating. to Mines or 
The mere fact that an action relates to 


[§ 294] 
Minerals. 


ji. 


FEDERAL COURTS 


lands are based 


mines, minerals, mining claims, or mining lands, 


Washington Harbor Line Comrs., 146 
U. S. 646, 13 SCt 190, 36 L. ed. 1119; 
Tyler v. Cass County, 142 U. S. 288, 
12 SCt 225, 35 L. ed. 1016; Chever 
V., Horner, 142 U. S122, 12 SCt 184, 
35) Es. “ed. 959° [aff “11 Colo. 68,17 P 
495, 7 AmSR 217]; Cook County v. 
Calumet, ete., Canal, etc. Co., 138 
UASibeb; 1 SCt 435, 384 tr. ted’ 1116 
[aff 131 Ill. 505, 23 NE 629]; Phil- 
lips v. Mound City Land, etc., Assoe., 
P24 1) S. 605, 8 SCtu657, 31 slsliedt 
588; Stryker v. Crane, 123 U. 8. 527, 
8 SCt 208, 31 L. ed. 194; Mace vy. 
Merrill, 119 U. S. 581, 7 SCt 330, 30 
L. ed. 503; Adams, County v. Bur- 
lime toniete, 8 RLeCos 1 Li2! (Uk PF Sache3y 
5 SCt 77, 28 L. ed. 678; Gaines v. 
Hale, 098 UW.) iS. 28,23 I, edia 789% 
Semple vy. Hagar, 4 Wall. (U. S.) 431, 
18 L. ed. 402; Lownsdale y. Parrish, 
21 How. (U. S.) 290, 16 L. ea. 80; 
Moreland v. Page, 20 How. (U. Ss.) 
522, 15 L. ed. 1009; Wynn v. Mor- 
ris, 20 How. (U:. S.) 3, 15 L. ed. 800; 
Henderson vy. Tennessee, 10 How. (U. 
S.) 311, 138 L. ed. 434; Barbarie v. 
Eslava, 9 How. (U. S.) 421, 13 L. ed. 
200; Almonester y. Kenton, 9 How. 


GUESS) 1 elsn le, vedty a2) | Wdellua: 
Davidson, 7 How. (U. S.) 769, 12 L. 
ed. 907; Kennedy v. Hunt, 7 How. 


(U. S.) 586, 12 L. ed. 829; Downes v. 
Scott, 4 How. (U..S.) 500, 11 L. ed. 
1074; New Orleans v.. De Armas, 9 
Pet. (U. S.) 224, 9 lL. ed. 109: Athearn 
v. Poppe, 25 Cal. '681; Greely v: 
Townsend, 25 Cal. 604; Ferris y. 
Coover, 11 Cal, +175. 

[a] No federal question is in- 
volved in: (1) A mere assertion of 
title under a government patent. 
Bonin v. Gulf Co., 198 U. S. 115, 25 
SCt 608, 49 L. ed. 970. (2) A decision 
that the rights of parties who make 
conflicting claims under United 
States patents are determined by a 
contract which they have made, and 
also that plaintiff’s claim is defeat- 
ed by estoppel. Pittsburgh, etce., 
Iron Co. v. Cleveland Iron Min. Co., 
PSE We eSy (2'70;¢ 20, SCth 9311 4451s ed; 
1065 [dism writ of error 118 Mich. 
109. 76 NW 395]. (3) A decision 
adverse to the claim that, under 
Mexican and Spanish grants con- 
firmed and patented under the act of 
congress of March 8, 1851 (9 St. at 
L. 631 e¢ 41), the owners of the land 
were entitled to riparian rights and 
subterranean waters, where the val- 
idity of such act was not drawn in 
question. Hooker vy. Los Angeles, 
PSS. Sai 814, 23) St 395, 47 ab, ed: 
487, 68 LRA 471 [dism writ of error 
124 Cal. 597, 57 P 585). (4) A judg- 
ment denying the right of posses- 
sion of real property under a title 
founded on an act of congress, which 
rests on the ground that the title of 
the adverse party under a tax deed 
was made good by prescription un- 
der the state constitution. Corkran 
Oil, ete., Co. v. Arnaudet, 199 U. §S. 
182, 26 SCt 41, 50 L. ed. 143 [dism 
writ of error 111 La. 563, 35 S 747]. 
(5) A decision adverse to’ the claim 
of title to land set up by a state 
by virtue of its right of soveteignty 
Over the beds of lakes meandered 
by the United States government. 
Iowa v. Rood, 187:U. S. 87, 23 SCt 
49, 47 L. ed. 86 [dism writ of error 
109 Iowa 5, 79 NW 449] (such sover- 
eignty rests upon no federal stat- 
ute or provision of the federal con- 


Stitution, but upon general  prin- 
ciples of the common law, which 
long antedated the constitution). 


(6) A decision that certain tracts of 
land are not within the boundaries 
of a land grant. King v. West Vir- 


ginia, 2460UL S. 92, 30. SCt,.225, 54) 
L. ed. 396. (7) A decision that the 
courses alleged and distances set 
fcrth in a patent from the United 
States do not, as a matter of fact, 
bring the eastern boundary of the 
land to the waters of the Mississippi 
river, where the validity of the grant 
is not in any way controverted or 
drawn in question, and no question 
is made as to the authority of the 
sovernment to convey the land to 
the water’s edge if it chose to do 
so. Sweringen v. St. Louis, 185 U. 
S. 38, 22 SCt-569, 46 L. ed. 795 [dism 
writ of error 151 Mo. 348, 52 SW 
346]. (8) A decision, in an action to 
recover money due under a contract 
whereby plaintiff railroad: company 
sold to defendant certain tracts of 
land as part of a grant of land to 
it by congress, patent for which had 
not been. issued, that the contract 
showed that the parties dealt ‘with 
reference to the existing state of 
the title to the lands, the vendor 
Selling his hope of obtaining title, 
and the purchaser buying such ex- 
pectation, although the title to the 
land in question was dependent on 
proceedings pending in the United 
States land department for the issue 
of a patent to plaintiff. Allen v. 
Southern Pac. R.-Co., 173 U. S. 479, 


19 SCt 518, 43 L. ed. 775 [dism app 
112 Cal. 455, 44 BP .796]. (9)* ‘The 
overruling of a defense, in eject- 


mem, that the patents under which 
plaintiff claims are invalid because, 
at the time they were issued, the 
Indian title was not yet extin- 
guished, and that by reason of cer- 
tain treaties with the Indian tribes 
the lands were not subject to entry. 


_Budzisz v. Illinois Steel Co., 170 U. 


S5/41, 18.SCH 5038, 442 Led; 941, 

[b] Where parties) claim under 
common grants, and the questions 
involved are not of a federal char- 
acter, the supreme court has no ju- 
risdiction. California v. Jackson, 112 
U. S..233, 5. SCt 113, 28 L. ed. 712; 
McStay v. Friedman, 92 U. S. 723, 
23 L. ed. 767; Romie v. Casanova, 
91 U. S. 879, 23 L. ed. 374: Shaffer 
v. Scudday, 19 How. (U. S.) 16, 15 L. 
ed. 592. 

[ce] The effect of a valid convey- 
ance to the territory of Washington 
by a claimant, under the Oregon Do- 
nation Act of Sept. 27, 1850 (9 St. 
at L..496 c 76), after occupation for 
more than four years, but before he 
had made final proof under that act, 
upon the title subsequently given 
him by a patent from the United 
States, is a question of local law, 
not open for review upon a writ of 
error from the federal supreme court 
to a state court. Sylvester v. Wash-. 
ington, 215 (0.8. 80,.30° SCt. 25, 54 
aes 101 [aff 46 Wash. 585, 91 P 

{d] The action of surveyors for the 
federal government in Segregatine 
and setting apart a lake by meznder 
lines from the public land, arid the 
approval of such survey by the com- 
missioner of the general land office, 
is not such an adjudication by the 
federal _ government, by its author- 
ized officers and agents, that such 
lake is the property of the state, 
and not a part of the public domain, 
that a denial by a state court of the 
state’s claim of title to the bed of 
such lake can be reviewed in the 
supreme court. Iowa v. Rood. 187 
U. S. 87, 23 SCt 49; 47, L. ed. 86 
{dism app 109 Iowa 5, 79 NW 449]. 

62. White v. Leovy, 174 U. §, 91, 
19 SCt 604, 43 L. ed. 907. 


For later cases, developments and changes in the law see cumulative Annotations, 
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does not of itself authorize a review by the su- 
preme court,"* but as rights in minerals or mining 


on acts of congress, federal ques- 


tions authorizing such a review may be, and fre- 
quently are, involved in such litigation.*4 


63. Mammoth Min. Co. y. Grand 
Cent. Min.»Co., 213 U. S. 72, 29 SCt 
413, 538 L. ed. 702; Elder v. Wood, 
208 U. S. 226, 28 SCt 268, 52 Li. ed. 
464; Yosemite Gold Min., ete., Co. v. 
Emerson, 208 U. S. 25, 28 SCt 196, 
62,L..ed. 374 [aff 149 Cal, 50, 85 
P 122); McMillen v. Ferrum Min. 
Co} 197, U.S. 843) 25) SCt 1533, i4'o Tu 
ed. 784 [dism writ of error 32 Colo. 
38, 74 P 461, 105 AmSR 64]; Beals 
v. Cone, 188.U. S. 184, 23 SCt 275, 
47 L. ed. 4385 [dism writ of error 
27 Colo. 478, 62 P 948,83 AmSR 921; 
Speed v. McCarthy, 181 U. S. 269, 21 
SCt 613, 45 L. ed. 855; Lowry v. Sil- 
ver City Gold, ete., Min. Co., 179 U. 
Sopp Gi2larSCt. 104," 4o5 dn eds LoAie 
De Lamar’s Nevada Gold Min. Co. v. 
Nesbitt, 177 U. S. 523,-20 Sct 415, 
ered yi hiorGdllise “ws Stinchfield, 
159,U. S...658, 16 SCt 131, 40 Ted, 
295; Bushnell vy. Crooke Min., etc., 
Co., 148 U. S. 682, 13 SCt 771, 37 
L. ed. 610; Quimby vy. Boyd, 128 U, 
Sy .483,, 9 SCt147 5. 32. duc ceda 5Ooe 

[a] Molding cotenant as trustee. 
—A decision that a cotenant who re- 
locates a mining claim held in com- 
mon is to be deemed a trustee for 
all the cotenants does not determine 
a federal question. Speed v. Mc- 
Carthy, 181 U..S. 269, 21 Sct 613, 
45 L. ed. 855 [dism writ of error 12 
S. D. 7,80 NW 135, 50 LRA 184]. 

[b] Effect of ruling of land de- 
partment.—A ruling of a state court 
adverse to plaintiff's claim that the 
decision by the land department of 
a question of fact on the hearing 
of a protest filed by him and others 
against defendants’ original mineral 
entry was res judicata in an adverse 
suit in which defendants rely on a 
subsequent entry is not the decision 
of a federal question. Beals v. Cone, 
188 U. S: 184,23 Sct’ 275. 47 L, ed. 
435 [dism writ of error 27 Colo. 473, 
62 P 948, 83 AmSR 92). 

[c] A decision by a state court 
sustaining the defense of laches 
against the assertion of a right to 
a mining claim after it kad been 
abandoned for fourteen years, dur- 
ing which an apparent title had been 
obtained under a patent to a probate 
judge for the property as part of a 
town site, is based on a ground in- 
dependent of any federal question, 
Moran vy. Horsky, 178 U. S. 200 uecu 
SCt 856, 44 L. ed. 1038 (dism writ of 
error 21 Mont. 345, 53 Pp 1064]. 

{d] The question of the estoppel 
(1) of a party to deny the validity 
of a mining location does not con- 
Stitute a federal question. McCarthy 
v. Speed, 12 S. D. 7, 80 NW 135, 50 
LRA 190 [app dism 181 U. S. 269, 
AM SCU M61 asc rd beled: 855]. (2) 
Whether statements made on a hear- 
ing, before the land denartment, of 


‘a protest against a mineral entry, 


work an_ estoppel 
amounts to a defense to a claim of 
title under a 
volves no federal question. 
Cone, 
L. ed. 
Colo. 473, 62 P 948, 83 AmSR 92]. 
64. 19 Si alu 
Ss. ‘ eds ,LILGs 
Kennedy Min., etc., Co. v. Argonaut 
Miny..Co,;sh80) 1... Se 1, 23SCt 50a) 
47 L. ed. 685 [aff -131 Cad, 20 468 
P 148, 82 AmSR 317]; Merced Min, 
Com Ne Boges, 3 Wall. (U. S.) 304, 18 


L. ed. 
[a] Tlustration.—A decision of a 


state court that the statute of limi-— 


tations 
of real 
bar to 


making adverse possession 
_property for seven years a 
its recovery operates to de- 
Same title, page and note number, _ 
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[$ 295] kk. Questions Relating to Bankruptcy. 
Decisions involving the bankruptcy act are review- 
able by the supreme court,®* but sucb review is 
not necessarily authorized by the mere fact that 
a decision 1s connected with a ease of bankruptcy.%¢ 
: Questions Relating to Patents. 
decision against a defendant’s contention that the 
suit arises under the patent laws of which the 
federal court has exclusive jurisdiction ®7 is a de- 
cision against a claim of immunity under the laws 
of the United States and reviewable by the supreme 
court ;°° but the mere fact that a patent or patent 
right is concerned in litigation is not sufficient to 
authorize such review where no federal question 


[§ 296] I. 


is presented.®? 


feat an action brought under Rev. 
St. § 2326, to try title to conflict- 
ing mining claims, in which the de- 
feated party relied on the reloca- 
tion, under § 2324, of a forfeited 
claim, necessarily involves a denial 
of rights asserted by him under the 
latter section, so as to authorize a 
review by the supreme court, where 
the state court treated as irrelevant 
and immaterial evidence tending to 
show that the premises in dispute 
were embraced in the forfeited loca- 
tion, and that possession of that 
claim was held and retained from a 
time at least contemporaneous with 
the initiation of the conflicting loca- 
tions almost up to the relocation. 
Lavagnino v. Uhlig, 198 U..S. 443, 
Doe SEL W16, 49 “Li. ed: 1119’ Laff = 26 
Utah 1, 71 P 1046, 99 AmSR 808]. 

65. Lesser v. Gray, 236 U. S. 70, 
35 SCt 227, 59 L. ed. 471; Miller v. 
New Orleans Acid, etc., Co., 211 U. 
S. 496, 29 SCt 176, 53 L. ed. 300; Hau 
Claire Nat. Bank v. Jackman, 204 U. 
S. 522, 27 SCt 391, 51 L. ed. 596 [aff 
125 Wis. 465, 104 NW 98, 115 AmSR 
955]; Rector v. City Deposit Bank 
Co., 200 U. S. 405, 26 SCt 289, 50 L. 
ed. 527; Roby v. Calehour, 146 U. 
S. 153, 13 SCt 47, 36 L. ed. 922; Wil- 
liams v. Heard, 140 U. S. 529, 11 SCt 
885, 35 L. ed. 550 [rev 146 Mass. 
545, 16 NE 437]; Mays v. Fritton, 
131 U. S.- appendix cxiv, 21° L.ed. 
127; Palmer v. Hussey, 119 U. S. 96, 
7 SCt 158, 30 L. ed. 362; O’Brien v. 
Weld, 92 U. S. 81, 28 L. ed. 675. 

[a] Effect of discharge.—(1) A 
right of immunity was claimed un- 
der the federal bankruptcy act 
where defendant relied on his dis- 
charge in bankruptcy to defeat an 
action on a debt. Zavelo v. Reeves, 
997 UW. S.-625,. 33 SCt 365, 57 UL. ed: 
676 [aff 171 Ala. 401, 54 S 654]. (2) 
A contention that a decision of a 
bankruptcy court that a claim was 
not provable left the claim unaf- 
fected by a discharge raises a fed- 
eral question. Lesser v. Gray, 236 
Wa S7o7.0.-/ S55 SCt 2275. 59 Uinted,., 477 
[aff 8 Ga. A. 605, 70 SE 104]. 

. [b] "Title should be claimed by 
plaintiff in error to give jurisdiction 
-to the supreme court to review a 
decision against a title, right, privi- 
lege, or claim under a United States 
statute and one who claims prop- 
erty, not under but adverse to the 
assignee in bankruptcy in whom he 
alleges title for the purpose of de- 
feating the title of a receiver under 
the state law, cannot maintain a 
Long v. Converse, 91 


ington Paper Co. v. Watson, 
S. 443, 19 


Chaffe, 143 U. 
L. ed. 313; Van Norden v. Benner, 


131 U. S. appendix cxiv, 24 L. ed. 
247; McKenna v. Simpson, 129 U. 
s. 506, 9 SCt 365, 32 L. ed. 771; 
Boatmen’s Sav. Bank v. State Sav. 
‘Assoc., 114 U. S. 265, 5 SCt 878, 29 
L. ed. 174; Scott v. Kelly, 22 Wall. 
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Banks. 


A 


view.?2 


[§ 298] nn. 


mm. 
National banks, being created by act of 
congress,’° it follows that decisions with reference 
to the rights, powers, duties, liabilities, ete., of 
such banks, or their officers, directors or stock- 
holders, ordinarily involve federal questions and 
are reviewable by the federal supreme court,” but 
it does not necessarily follow from the mere fact 
that a decision relates to national banks that it 
involves a federal question authorizing such re- 


and Navigable Waters. 
authority of congress:over commerce and navigable 
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Questions Relating tc National 


Questions Relating to Commerce 
A question involving the 


waters is federal in its nature so as to authorize 


U.S.) 57,922, TL. ‘ed. 7297. Linton vy. 
Stanton, 12 How. (U- S.) 423, 13 L. 
ed. 1050; Strader v. Baldwin, 9 How. 
(Ux St) 264, 13> °Us: ed? 1302 

[a] A controversy arising in bank- 
ruptcy proceedings does not present 
a federal question unless it relates 
to some of the steps in the bank- 
ruptey proceedings. Cerecedo v. 
Calderon, 7 Porto Rico Fed. 85. 

[b] Homestead.—A decision of a 
state court sustaining a homestead 
exemption claimed under the state 
statutes, which rests on the effect, 
as res judicata, of an order of a 
court of bankruptcy sustaining such 
exemption in proceedings begun prior 
to a sale of the property to satisfy 
the lien of a general judgment, can- 
not be reviewed in the federal su- 
preme court, where the only federal 
right specially claimed, if any, was 
one of immunity from the discharge 
in bankruptcy. Smalley v. Lauge- 
nour, 196 U. S. 93, 25 SCt 216, 49 L. 
ed. 400 [dism writ of error 30 Wash. 
307, 70 P 786]. 

[c] Fraudulent conveyance.—The 
decision of a state court as to 
whether a conveyance by a bank- 
rupt was made with intent to de- 
fraud creditors does not present a 
federal question. Thompson v. Fair- 
banks, 196 U. S. 516, 25 SCt 306, 49 
L. ed. 577 [aff 75 Vt. 361, 56 A 11, 
104 AmSR 899]. 

67. See supra § 34. 

68. Dale Tile Mfg. Co. v. Hyatt, 
125 U. S. 46, 8 SCt 756, 31 L. ed. 683. 

69. Walter A. Wood Mowing, etc., 
Mach. Co. v. Skinner, 139 U.S. 298, 
11 SCt 528, 35 L. ed. 193; Felix v. 
Scharnweber, 125 U. S. 54, 8 SCt 759, 
31 L. ed. 687. 

70. See Banks and Banking § 575. 

71. Yates v. Jones Nat. Bank, 206 
U. S. 158, 27 SCt 638, 51 L. ed. 1002; 
Rankin v. Barton, 199 U. S. 228, 26 
Sct 29, 50 L. ed, 1638 [rev 69 Kan. 
629, 77 P 531]; Talbot v. Sioux Nat. 
Bank, 185 U. 8. 182, 22 SCt 621, 46 
L. ed, 862 [aff 111 Iowa 583, 82 NW 
963]; Grand Forks First Nat. Bank 
vy. Anderson, 172 U. S. 573, 19 SCt 
984, 43 L. ed. 558; McCormick \v. 
Market Nat. Bank, 165 U. S. 538, 17 
SCt 433, 41 L. ed. 817; Logan County 
Nat. Bank v. Townsend, 139 U. S. 
67, 11 SCt 496, 35 L. ed. 107; Swope 
vy. Leffingwell, 105 U. S. 3, 26 L. ed. 
939. See also supra § 46. , 

[a] This rule has been applied 
to: (1) An assessment of shares in 
national banks for taxes. Williams 
v. Weaver, 100 U. S. 547, 25 L. ed. 
708; Austin v. Boston, 7 Wall. (U. 
S.) 694, 19 L. ed. 224. (2) A ques- 
tion as to prohibited contracts by 
national banks. Grand Forks First 
Nat. Bank v. Anderson, 172 U.S. 573, 
19 SCt 284, 43 L. ed. 558; McCor- 
mick v. Market Nat. Bank, 165 U. 
S538, 17 SCt 438, 41 1. «ed. 817; 
Chicago Chemical Nat. Bank v. Port- 
age City Bank, 160 U.S. 646, 16 SCt 
417, 40 -L. ed. 568; Logan County 
Nat. Bank v. Townsend, 139 U. S. 
67, 11 SCt 496, 35 L. ed. 107, Swope 
vy. Leffingwell, 105 U. S. 3, 26 L. ed. 
939. (3) A claim of immunity, un- 
der the federal banking laws, from 


liability for an alleged debt. Mer- 
chants’ Nat. Bank v. Wehrmann, 202 
U. S. 295, 26 SCt 618, 50 L. ed. 1036. 
(4) A question as _to the liability of 
directors. Jones Nat. Bank v. Yates, 
240° U. S. 541, 36 SCt 429,160 LU: ed. 
788 [rev 93 Nebr. 121, 139 NW 844, 
1185]; Yates v. Jones Nat. Bank, 206 
WES Se 158 27% =SCtS 638, =o, Eaereae 
1002. 

72. Seeberger v. McCormick, 175 
WE Sas) 20s SCt N28, Aa cede er 
[dism app 162 Ill. 100, 44 NE 381]; 
Lineoln Capital Nat. Bank v. Cadiz 
Birst INate® Bank, 172" U.S. 425; 9 
SCt 202, 48 L. ed. 502 [aff 49 Nebr. 
795, 69 NW 1151}; Layson v. Davis, 
ane U. S. 36, 18 SCt 500, 42 L. ed. 

[a] The construction of a state 
usury law in the case of a loan by a 
national bank is not a federal ques- 
tion. Union Nat. Bank vy. Louisville, 
ete] R= Co; 163 SU S.325) 916 Ser 
1039, 41 L. ed. 177. 

[b] Effect of gift of shares.—A 

decision by a state supreme court 
that by a donatio causa mortis the 
equitable title in certain national 
bank shares passed to the donee, un- 
der general principles of law,  in- 
volves no federal question. Leyson 
v. Davis, 170 U. S. 36, 18 SCt 500, 
42-D- ed: 939. 
_[c] Powex of cashier.—A conten- 
tion that, under the National Bank- 
ing Act, the rules of directors of a 
national bank did not empower the 
cashier to sell shares of stock be- 
longing to the bank presents no fed- 
eral question. Union Nat. Bank v. 
McBoyle, 243 U. S. 26, 87 SCt 370, 61 
L. ed. 570. 

{d] "Trust funds.—Where, in a 
suit in a state court against a na- 
tional bank and its receiver to re- 
cover money in the latter’s hands 
claimed to have been held by the 
bank as a trust fund, no right to ap- 
propriate trust funds was claimed 
by defendants under any law of the 
United States, and no claim was 
made by them that any judgment 
which might be rendered for plaintiff 
would contravene any provision of 
the Banking Act, and the court 
merely adjudged that the money 
constituted a trust fund, to which 
plaintiff was entitled, no _ federal 
question is involved, Capital Nat. 
Bank v. Cadiz First Nat. Bank, 172 
TU. S. 425, 19 SCt 202, 48 L. ed. 502 
[aff 49 Nebr. 795, 69 NW 1151]. 

[e] Liability as partners where 
legal authority to do business not 
obtained.—The decision of a _ state 
court holding that by reason of their 
false assumption of corporate au- 
thority the officers, directors, and 
stockholders of what purported to 
be a national bank, but which never 
obtained legal authority to do busi- 
ness, became liable as partners, on 
the principle of agency, for contracts 
entered into in the name of the cor- 
poration, does not involve any fed- 
eral question. Seeberger Vv. McCor- 
mick, 175 U. S. 274, 20 SCt 128, 44 
L. ed. 161 [dism app McCormick. v. 
Market Nat, Bank, 162 Ill, 100, 44 


NE 381]. 
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a review by the federal supreme court,’? although 
a review may be denied where the contention relied 


on is frivolous, unsubstantial, or 


law as settled by previous decisions of the supreme 


“eourt.74 
[§ 299] oo. i 
Assessments. State decisions with 


tion and assessments turn upon local rather than 
federal questions, and hence are not subject to 
review by the federal supreme court,?> unless for 
some reason, other than the character of the sub- 
ject matter of the action, a federal question is 


involved.76 


[§ 300] pp. Questions Relating to Citizenship. 


A decision that a person born in 
try and claiming to have become 
United States by the operation of 


73. Gulf, ete, R. Co. v. Texas 
Packing Co., 244 U. S. 31, 87 SCt 487, 
61 L. ed. 970; Pennsylvania R. Co. v. 
Olivit, 243 U. S. 574, 37 SCt 468, 61 
L. ed. 908; Louisville, ete, R. Co. v. 
Ohio Valley Tie°Co., 242 U. S. 288, 
37 SCt 120, 61 L. ed. 305; Atchison, 
etc; Be, Co... Harold: 2417. S: 371, 
36 SCt 665, 60 L. ed. 1050 [rev 93 
Kan. 456, 144 P 823]; Georgia, etc., 
R. Co. v. Blish Milling Co., 241 U. 
S: 190, 36 SCt 541, 60 L. ed. 948; 
Cleveland, ete., R. Co. v. Dettlebach, 
239 U. S. 588, 36 SCt 177, 60 L. ed. 
453; Pennsylvania R. Co. v. Mitchell 
Coal, etc., Co., 288 U. S. 251, 35 Sct 
787, 59 L. ed. 1293; St. Louis South- 
western R. Co. v. Arkansas, 217 U. 
S. 136, 30 SCt 476, 54 L. ed. 698, 29 
LRANS 802; Adams Express Co. v. 
Kentucky, 214 U. S. 218, 29 SCt 633, 
53 L. ed. 972; West Chicago St. R, 
Co. v. Illinois, 201 U. S. 506, 26 SCt 
518, 50 L. ed. 845; Hamburg-Ameri- 
can SS. Co. v. Grube, 196 U. S. 407, 
25 SCt 352, 49 L. ed. 529; American 
Express Co. v. Iowa, 196 U. S. 133, 
25 SCt 182, 49 L. ed. 417; Walsh v. 
Columbus, etc., R. Co., 176 U. S. 469, 
20 SCt 398, 44 L. ed. 548; Belden v. 
Chase, 150 U. S. 674, 14 SCt 264, 37 
L. ed. 1218; Baltimore, etc.,. R: Co. 
v. Maryland, 21 Wall. (U. S.) 456, 


22 L. ed. 678. 

[a] Federal questions include 
those relating to: (1) The validity 
of a stipulation in an interstate 
through bill of lading. St. Louis, 
etc., R. Co. v. Starbird, 243 U. S. 
592, 37 SCt 462, 61 L. ed. 917. (2) 
The construction of a bill of lading 
for an interstate shipment. Georgia, 
ete., R. Co. v. Blish Milling Co., 241 
U. S. 190, 86 SCt 541, 60 L. ed. 948 
[aff 15 Ga. A. 142, 82 SE 784]. (3) 
Whether the liability of an inter- 
State carrier has been changed to 
that of a warehouseman. Southern 
R. Co. v. Prescott, 240 U.S. 632, 36 
SCt 469, 60 L. ed. 836 [rev 99 §. 
@, 422, 83, SE 781). (4) Whether 
a so-called embargo by a railroad 
company violated the Hepburn Act. 
Menasha Paper Co. y. Chicago, ete., 
R. Co., 241 U. S. 55, 36 SCt 501,-60 
L. ed. 885 [aff 159 Wis. 508, 149 
NW 751]. (5) The liability of an 
initial carrier of an interstate ship- 
ment for negligence of a connecting 
carrier and itself under the Car- 
mack Amendment. St. Louis, : etc., 
R. Co. v. Starbird, 243 U. S. 592, 37 
SCt 462, 61 L. ed. 917. (6) A con- 
tention that the local freight rate 
between stations in the state is so 
related to through’ rates or _ inter- 
state shipments as to exclude regu- 
lations by the state public utilities 
commission. Chicago, ete, R. Co. 
v. Illinois Publjc Utilities Commn., 
aH WiiSs 883; Sie SCti a 73h Gi te ed: 
34 


74, Yesler v. Washington Harbor 
Line Comrs., 146 U. S. 646, 13 SCt 
190, 36 L. ed. 1119; Barney v. 
Keokuk, 94 U. S. 324, 24 L. ed. 224; 


For later cases, developments and changes in the law see cumulative Annotations, 


Questions Relating to Taxation and 


FEDERAL COURTS 


contrary to the 
States.77 


[§ 301] aa. 


relation to taxa- 


court.78 
stitution. 


a foreign coun- 
a citizen of the 
the federal con- 


Kennedy v, Hunt, 7 How. (U. S.) 586, 
12 L. ed. 829; 

Unsubstantial nature of question 
See supra § 281. f 

75. Jett Bros. Distilling Co. v. 
Carrollton,.-252) U.S, 1, 40) SCt 1255, 
64 L. ed. 421; Fidelity, etc, Trust 
Co. v. Louisville, 245 U. S. 54, 38 
SCt 40, 62 L. ed. 145 [aff 168 Ky. 
Ui 81 SW L095, 17. Ky. 509) 188 
SW 652, 172 Ky. 451, 189 SW 438]; 
St. Louis, ete, Land Co. vy. Kansas 
City, 241 U. S. 419, 36 SCt 647, 60. L. 
ed. 1072 [aff 260 Mo. 395, 169 SW 
62]; Rogers v. Hennepin County, 240 
U. S. 184, 36 SCt 265, 60 L. ed. 594 
[aff 124 Minn. £39, 145 NW 1121: 
Fair Haven, etc, R. Co. v. New 
Haven, 203 U. S; 379, 27 SCt 74, 51 
L., ed. 237 [aff 75 Conn. 442, 53 A 
I60)5; Orr Vv. Gilman; 183) Unis. 27.8) 
22 SCt 2138, 46 L. ed. 196; Lombard 
v. West Chicago Park Comrs., 181 
U. S. 33, 21 SCt 507, 45° LL. ed. 731 
[aff 181\Tll. 136, 54 NE 941]; Yazoo, 
ete., R. Co. v. Adams, 180 U. S. 26, 
21 SCt 282, 45 L. ed. 408 [aff 77 
Miss. 780, 28 S 959]; Peo. v. Rob- 
CUES ali Ups asOusorel OaiSCL, 58s. 43 


L. ed. 323 [aff 149 N. Y. 608, 44 NE 
1127 (aff 91 Hun 158, 36 NYS 368)]. 

[a] Formalities of assessment or 
levy.—A decision that a particular 
formality in the assessment or levy 
of taxes or the sale of property for 
nonpayment of taxes is not essen- 
tial under the state statute pre- 
sents no federal question, if the stat- 
ute, as thus construed, does not de- 
prive one of his property without 
due process of law. Del Castillo v. 
McConnico, 168 U. S. 674, 18 SCt 229, 
42 L. ed. 622. 

{b] Exemption. — The question 
whether or not a repealable exemp- 
tion from taxation, given by state 
law, has been in fact repealed by a 
subsequent statute, turns on the con- 
struction of a state law, and is not 
reviewable by the supreme court, al- 
though it would be otherwise *%if the 
exemption was irrepealable, and thus 
constituted a contract. Gulf, ete., 
R. Co. v. Hewes, 183 U. S. 66, 22 SCt 
26, 46 L. .ed. 86. 

[ec] fhe mere determination as to 
who .are merchants within a state 
tax law involves no federal ques- 
tion, where the levy of the mer- 
chants’ tax violates no federal right. 
American Steél, ete, Co. v. Speed, 
192 U. S. 500, 24 SCt 365, 48’°L. ed. 
538 [aff 110 Tenn. 524, 75 Sw 1037, 
100 AmSR 814]. 

76. American Steel, etc. Co. y. 
Speed, 192 U. S. 500, 24 SCt 365, 48 
Li. eds 588 ofatl 110. Penn, 524, 75 
SW_1037, 100 AmSR 814]; Gulf, ete.; 
R. Co. v. Hewes, 183 U. S. 66, 22 Sc¢ 
26, 46 L. ed. 86; Del Castillo v. Mc- 
Connico, 168 U. S. 674, 18 SCt2229- 
42 L. ed. 622. 

[a] The right to an exemption of 
Indian allotments from taxation un- 
der an act of congress was a fed- 
eral right, and, when specifically set 


% [§§ 998-302 


stitution and laws is not such citizen, and therefore 
not eligible to the office of governor of a state, 
is reviewable by the supreme court of the United 


Questions Relating to Legal Ten- 


der. Questions as to what is, or is not, legal tender 
and a medium of payment usually involve the 
validity of a federal statute or the construction 
of a federal statute under which a right is claimed 
and are therefore reviewable by the 


supreme 


[§ 302] rr. Questions Arising under State Con- 
Where no federal question is involved, 
the supreme court cannot review a decision of a 
state court with respect to a question arising un- 
der the constitution of the state;7 even though 
the federal constitution contains a provision, limit- 


up and claimed in the petition, the 
petitioners were entitled to invoke 
the judgment of the Supreme court 
on the question whether such right 
was given due recognition by the 
state court, and it was within the 
province of the supreme court to in- 
quire, not only whether the right 
was denied in express terms, but 
whether it was denied in substance 
and effect by putting forward non- 
federal grounds of decision without 
fair or substantial support. Ward v. 
Love County, 253 U.S. 17, 40 SCt 
409%, 64414. ed:, 7bl- 

[b] MWlustration. — A contention 
that the congressional consent, to 
the agreement. or compact between 
the states of New Jersey and New 
York respecting their territorial 
limits and jurisdiction, vested exclu- 
Sive jurisdiction in the federal goy- 
ernment over the sea adjoining the 
two states does not raise a federal 
question, there being nothing in the 
agreement and confirmatory state 
statutes abdicating rights in favor 
of the United States, and the trans- 
action simply amounting to fixing 
the boundaries etween the two 
states. Hamburg-American SS. Go, 
v. Grube, 196 U. S. 407, 25 SCt 352, 
49. L. ed. 529. é 

77. Boyd v. Nebraska, 143 U. S. 
135, 12 SCt 875, 36 L. ed. 103 [rev 
021 682, 48 NW 739, 51 NW 


78. 
177 Uz. 


(Us OSs 
t v. Wil- 
(U. S.). 687, 20 L. ed. 


253 U. S. 
233, 40 SCt 499, 64 lL. ed. 378 [aff 
NW 11]; Ft. Smith Lum- 
ber Co. v. Arkansas, 251 U. S. 532, 
40 SCt 304; 64 L. ed. 376; Crane v: 
Campbell, 245 U. §. 304, 38 SCt 98, 
62 L. ed. 304 [aff 27 Ida. 671, 151 P 
1006, LRA1918A 942]; Ohio v. Hilde- 
brant, 241 U. S. 565, 36 Sct 708, 60 
L. ed. 1172; Bi-Metallic INV. On ways 
State Bd. of 
ey 141, 60 L. ed. 372 [aff 56 Colo. 


32 SCt 231, 56 L. ed. 386 [dism writ. 


of error 57 
P 402,.37 LRANS 332]; Southwest- 
217. Ua. So 114: 
688; Welch v. 
Swasey, 214 U. S. 91, 29 Sct 5B7, 58 
L. ed. 923 [aff 193 Mass. 364, 79 
NE 745, 118 AmSR 523, 23 LRANS 
1160]; Smith v. Jennings, 206 U. S. 
276, 27 SCt 610, 51 L. ed. 1061 (dism 
writ of error 67 SS. @ 324, 45 SH 
821]; Elder vy. Colorado, 204 U. S. 
85, 27 SCt 228, 51 Lh. eds 881) 'Corke 


Same title, page and note number. 


‘ 


§§ 302-303] 


ing the power of congress, practically identical with 
the provision of the state constitution.®° 
contrary, the federal courts are bound by the con- 
struction put upon state constitutions and statutes © 


by the highest state courts.®! 


ran Oil, ete., Co. v. Arnaudet, 199 U. 


S. 182, 26 SCt 41, 50° i. ed. 143; 
Hodge v. Muscatine County, 196 U. 
S- 276, 25 SCt 237, 49 LL. ed. 477 


[aff 121 Iowa 482, 96 NW 968, 104 
AmSR 604, 67 LRA 624];. West v. 
Louisiana, 194 U. S. 258, 24 SCt 650, 
48 L. ed. 965 [aff 109 La. 603, 33 S 
618]; Pennsylvania R. Co. v. Hughes, 
191 U. S. 477, 24 SCt 132, 48 L. ed. 
268; Missouri v. Dockery, 191 U.S. 
165, 24 SCt 53, 48 L. ed. 133, 683 LRA 
571; Commercial Pub. Co. v. Beck- 
with, 188 U.S. 567, 23 SCt-382,. 47 
L. ed. 598; Hooker v. Los Angeles, 
188 U. S. 314, 28 SCt 395, 47 L. ed. 
487, 63 LRA 471; Telluride Power 
Transmission Co. v. Rio. Grande 
Western R. Co., 187 U. S. 569, 23 SCt 


178, 47 L. ed. 307, [dism writ of 
error 23 Utah 22, 63 P 995]; Mo- 
pile Transp. Co. v. Mobile, 187 U.; 


S. 479, 23 SCt 170, 47 L. ed. 266 [aff 
128 Ala. 335, 30 S 645, 86 AmSR 148, 
64 LRA 333]; Layton v. Missouri, 
187 U. S. 356, 28 SCt 137, 47 L.. ed. 
214 [dism app 160 Mo. 474, 6L SW 
171, 83 AmSR_ 487, 62 LRA 1631; 
Lombard v. West Chicago Park 
Comrs., 181 U. S. 33, 31 sct 507, 45 
L. ed. 731 [aff 181 Ill. 136, 54 NE 
941]; Missouri, ete, R. Gor we her: 
ris, 179 U. S. 602, 21 SCt 231, 45 
L. ed. 337; Kipley v. Illinois, LTOLU. 
Seal 82) 181SCt! 5505. £2 137 edt, O98; 
Levy v. San Francisco Super. Ct., 
467 Ul S: 175,17 SCt2769, 42) LL. ed. 
126; Murray v. Louisiana, LESS: 
101, 16 SCt 990, 41 L. ed. 87; Leeper 
y. Texas, 139 U. S. 462, 11 SCt 577, 
85 L. ed. 225; Baldwin v. Kansas, 
129 U. S. 52, 9 SCt 193, 32 L. eG. 
640; Porter v. Foley, 24 How. (U. 
, 16 L. ed. 740; Medberry v. 
294 How. (U. S.) 413, 16 L. ed. 
739: Salomon v. Graham, 15 Wall. 
CL SH. 2083224 L. ed. 37; Congdon 
v. Goodman, 2 Black (U. S.) 574, 17 
I. ed. 257; Withers _v. Buckley, 20 
How. (U. S.) 84, 15 L. ed. 816; Hast 
Hiartford v. Hartford Bridge Cor, 10 
How. (U. S.) 511, 13 L. ed. 518, 531; 
Scott v. Jones, 5 How. (U. 8.) 343, 
12 L. ed. 181; Jackson v. Lamphire, 
S=iPet.(U. -S:),_.280, 679; 
Calder v. Bull, 3 Dall. (U. 8.) 386, 1 
L. ed. 648; Frey v. Kirk, 4 Gill & ae 
(Md.) 509, 28 AmD 581; Smith v. 
Parsons, 1 Oh. 236, 13 AmD 608. 
[a] With the question of delega- 
tion of legislative or quasi legisla- 
tive powers to a state commission or 
board, the supreme court has no 
concern. rie R. Co. V. Board of 
Public Utility Comrs., 41 4ISCt 7169. 
[b] Validity of state certiorari 
statute—A decision by the Illinois 
supreme court that the state Cer- 
tiorari Act, denying review by that 
ecurt as a matter of right, was not 
void under the constitution and laws 
of Illinois, cannot be reviewed on 
the contention that such decision 
thereby denied due process of law. 
Leman v. Eastman,. 41 Sct 38. ; 
[c] A contest over a state office, 
dependent for its solution exclu- 
sively upon the application of the 
constitution of the state or upon a 
mere construction of a provision of 
a state law, involves no possible fed- 
eral question. Elder v. Colorado, 204 
UJ. S. 85, 27 SCt 2238, 51. L. ed. 381 
[dism writ of error 34 Colo. 197, 86 


P 250). 

{d] : Effect of general objection.— 
Where the admission of a deed was 
objected to because an act and sup- 
plement of the state legislature un- 
der which it was executed were un- 
constitutional and void, such ob- 
jection was construed as having ref- 
erence to the validity of the act of 
the legislature under the constitu- 
tion of the state, and not:the con- 


FEDERAL COURTS 


[§ 303] ss. 


On the 


[25C.J.] 948 


Construction of State Statutes.*? 


A decision of a state court construing the statutes 
of the state is not subjeci to review by the supreme 
court,§* even though the effect of such construe- 


tion is to remove any question of repugnancy to the 


stitution of the United States, and 
was therefore not subject to review 
in the supreme court. Porter v. 
Holey, 24 How. (U. S.) 415, 16 L. ed. 
Whether or not a state court 
exceeded its functions under the 
state constitution cannot give rise to 
a question respecting due process of 
law which will sustain the appellate 
jurisdiction of the supreme court. 
Burt v. Smith, 203 U. S. 129, 27 SCt 
37, 51 L. ed. 121 [dism writ of error 


181. N. Y. 1,.73 NH 495, 2 AnnCag 
576]. 
[f] A decision as to the validity 


of a: municipal ordinance is subject 
to this rule. Hadacheck v. Sebas- 
tian, 239 U. S. 394, 36 SCt 1438, 60 L. 
ed. 348 [aff 165 Cal. 416, 132 P 584, 
LRA1916B 1248]; Lombard v. West 
Chicago Park Comrs., 181 U. S. 33, 
21 SCt 507, 45 L. ed. 731; Barbier v. 
Connolly, 113 U. S. 27, 5 SCt 357, 28 
hh. ed. 923. 

80. Ensign v. Pennsylvania, 227 
W. Se 592,33" SCt 3215 57 Ly ted. 11397 

[a] Cruel and excessive punish- 
ment.—(1) A decision of the high-: 
est state court in New York that 
the punishment of death by electric- 
ity, as provided by the law of that 
state, is not a cruel and unusual 
punishment within the meaning of 
the constitution of that state, is not 
reviewable by the supreme court. In 
re Kemmler, 136 U. S. 486, 10 SCt 
930, 34-L. ed. 519. (2) Nor is the 
determination of state courts, that 
the provision of its laws as to soli- 
tary ccnfinement prior to execution 
is not a punishment. of this _char- 
acter, reviewable. Trezza v. Brush, 
142 U. S. 160, 12 SCt 158, 35 L. ed. 
974; McElvaine v. Brush, 142 U. Ss. 
155,232-SCt 156, 35 L.-ed? 971. -~(3) 
Neither will the supreme court in- 
terfere with the decision of a state 
eourt that a writ of habeas corpus 
will not lie in behalf of a convicted 
prisoner, who has been sentenced in 
excess of the maximum punishment 
fixed by the laws of the state. In 
re Graham, 138 U. S. 461,11 SCt 363, 
34 L. ed. 1051. 

[b] References to the Dartmouth 
College Case in the opinions of the 
state courts in discussing the ques- 
tion whether a certain educational 
institution is public or private, the 
decision of which question would 
determine the validity of state legis- 
lation under the state constitution, do 
not show that the contract clause of 
the federal constitution was relied 
upon to invalidate such legislation, 
so as to sustain a writ of error from 
the supreme court of the United 
States. Osborne v. Clark, 204 U. S$. 
bop, Qe Set 319,161 .L: ed. 619 [dism 
writ of error 112 Tenn. 483, 80 SW 
64]. i 

Questions as to the constitutional 
limitations on power of congress see 
supra § 291. é 

81. See supra § 171. 

82. Construction of state statute 
by court of another state see Supra 


§ 289. 
83. American Mfg. Co. v. St. 
Louis, 250 U. S. 459, 39 SCt 522, 63 


L. ed. 1084 [aff 270 Mo. 40, 192 SW 
198 SW 1183]; Danciger_ Vv. 
U. S. 319, 39 SCt 119, 
63 L. ed. 266 [aff 98 Kan. 38, 157 P 
453, 98 Kan. 484, 158 .P 1119]; Wells 
v. State, 248 U. S. 165, 39 SCt 62, 
63 L. ed. 190 [aff 38 Nev. 505, 150 
P 836]; Pennsylvania R. Co. Vv. 
Towers, 245 U. S. 6, 38 S@ti 2177162) .E: 
ed. 117 [aff 126 Md. 59, 94 72 BU 
AnnCas1917B 1144]; Rogers v. Hen- 
nepin County, 240 U. §.-184, 36 SCt 
265, 60 L. ed. 594 [aff 124 Minn. 539, 
145° NW 112]; Bi-Metallic Inv. Co.. 


‘Southern Illinois, 


v.-State Bd. of Equal., 239 U.S. 441, 
36 SCt 141, 60° ue ed. 9372). fatk- 56 
Colo. 512, 138 P 1010]; Heim v. Mc- 
Call, 239 Uy Si 2175,) 367 Sts 60rd, 
ed. 206 [aff 214 N. Y. 629 mem, 108 
NE 1095 mem]; Price v. Illinois, 238 
U. S. 446, 35 SCt 892, 59 L. ed. 1400; 
Kapiolani Est. v. Atcherly, 238 U. 
S2-119, 35 “SCt. 832,59 th. “eds 1229; 
Wadley Southern R. Co. v. Georgia, 
235: U. S. 651,35 SCt: 214, 59, Laced. 
405 [aff 137 Ga. 497, 73 SE 741]; 
Ross v. Oregon, 227 U. S. 150, 33 SCt 
220, 57 L. ed. 458 [dism app 55 Or. 


450, 104 PRP 596, 106 P 1022, 42 
LRANS — 601, 613]; Los Angeles 
Farming, etc., Co. v. Los Angeles, 


QN% Wr'S3i1217780> SCt 452): 54" Litwed: 
736; King v. West Virginia, 216 U. 
S.) 92,7130 SCt 225, 54 Led. 396; 
North Shore Boom, etc., Co. v. Nico- 
men. Boom Co., 212 U. S._ 406,° 29 
SCt -355,0 53 Iu. ed. 574; Stone v- 
ete., Bridge Co., 
29067U. S: 267; 27 ‘SCt 615, 51) Led: ~ 
1057 [aff 194 Mo. 175, 92 SW 475]; 
Iroquois Transp. Co. v. De Laney 
Forge, etc., Co. 205 U. S..354, 27 
Sct 509, 51 L. ed. 836 [aff 142 Mich. 
84, 105 NW 527, 113 AmSR 566]; 
Elder v. Colorado, 204 U. S. 85, 27 
SCt 223, 51 L. ed. 381 [dism writ of 
error 34 Colo. 197, 86 P 250]; O’Con- 
nor v. Texas, 202 U. S. 501, 26 SCt 
726, 50 L. ed. 1120 [aff 96 Tex. 484, 
73 SW 1041]; Hulbert v. Chicago, 
2027. Sii275,-26-SCt617, 50 Ly ed. 
1026; French v. Taylor, 199 U. S. 
274, 26 SCt 76, 50 L. ed. 189 [dism 
writ of error 33 Wash. 1, 73 P 785, 
75 P 646]; Smalley v. Laugenour, 
1965U.) S.-93, 25 ‘SCt 216, 49 ‘lL. ed. 
400; Cramer v. Wilson, 195 U. S. 
408, 25 SCt 94, 49 L. ed. 256; Olsen 
v. Smith, 195 U. S. 332, 25 SCt 52, 49 
LL. ed. 224;°Schefe v. St. Louis, 194 
U. S. 373, 24 SCt 676, 48 L. ed. 1024; 
Fischer v. St. Louis, 194 U. S. 361, 
24 SCt 6738, 48 L. ed. 1018; West v. 
Louisiana, 194 U. S. 258, 24 SCt 650, 
48 L. ed. 965 [aff 109 La. 603, 33 S 
618]; American Steel, etc., Co. v. 
Speed, 192 U. S. 500, 24 SCt_ 365, 
48 L. ed.-538; Johnson v. New York 
Tit. nee Co; 187 W) S5>491, 225 Ser 
194, 47 L. ed. 273; Orr v. Gilman, 
L8G S278, 22 -SCt 213,546 wea, 
196; Gulf, etc., R. Co. v. Hewes, 183 
U. S. 66, 22 SCt 26, 46 L. ed. 86; 
Lombard v. West Chicago Park 
Comrs., 181 U. S, 38, 21 SCt 507, 45 
Ty, eds 731) [afl J 18-111.) 136, bani 
941]; Banholzer v. New York L. Ins. 
Con 178)-UL 7S), 4025 2207 SCE oars 
Le edeow124:)o ‘Turner evae Wilkes 
County, 173 U. S. 461, 19 SCt 464, 43 
L. ed. 768; Castillo v. McConnico, 
168 U. S. 674, 18 SCt 229, 42 L. ed. 
622: St. Joseph, etc., R. Co. v. Steele, 
NEE AW.LS., 1659, ° 17% SCt) 925, 42." ed. 
315; Louisville, ete., R. Co. v. Louis- 
ville, 166 U. S. 709, 17 SCt 725, 41 
L. ed. 1173; Electric Co. v. Dow, 166 
U. S. 489, 17 SCt 645, 41 L. ed. 1088; 
Snell v. Chicago, 152 U. S. 191, 14 
Sct 489, 38 L. ed. 408; Powell v. 
Brunswick County, 150 U. S. 438, 14 
Sct 166, 37 L. ed. 1134; Loeber v. 
Schroeder, 149 U.S. 580, 13 SCt 934, 
37 L. ed. 856; Glenn v. Garth, 147 U. 
S, 360, 13 SCt 350, 37 L. ed. 203; 
Sage v. Board of Liquidation, 144 U. 
Si 64% 12) SCtS 755, 36. ted. 577; 
Missouri v. Harris, 144 U. S. 210, 
12 SCt-838).36 L. ed. 407; Ferry v. 
King County, 141 U. S. 668, 12 _SCt 
128, 35 L. ed. 895; French v. Hop- 
kins, 124 U. S. 524, 8 SCt 589, 31 L. 
ed. 536; Price v. Pennsylvania R. 
CopeligaU. S) 208, 5eSCt 427, 28a: 
ed, 980; Congdon v. Goodman, 2 Black 


CW. 1S!) M574,21% Lis eds 257, Grand 
Gulf R., ete., Co. v. Marshall, 12 
How. (U. S.) 165, 13 L. ed. 938; 


Lessieur v. Price, 12 How. (U. &) 


f 


944 [250.J.] 


federal constitution.s¢ On the contrary, the fed- 
eral courts are bound by such construction.®®> But 
where a state statute is so construed as to ren- 
der it open to the objection of repugnancy to the 
federal constitution, there is presented a federal 
question authorizing a2 review.%¢ 

[§ 304] tt. Jurisdiction of State Courts. Ques- 
tions relating to the jurisdiction of state courts 
are ordinarily local and not subject to review by 
the supreme court.8? But it has been held that a 
decision of a state court dismissing, on the ground 
that the suit’ was one against the state, a bill 
to enjoin a state oil inspector from enforcing a 
state inspection law, on the theory that such law, 
if applied to the oils in controversy, violates the 
commerce clause of the federal constitution, gives 


59, 13 L. ed. 893; Smith vy. Hunter, 
deapetows.. (U.0°S.) 788." 12) ste deds 894; 
Scott v. Jones, 5 How. (Us. S2) 343, 
12 L. ed. 181; Cincinnati Commer- 


cial Bank v. Buckingham, 5 How. (U. 
Sayeed 7, 12 Tas iweds, 169, 
[a] Whether the relation of | 22 SCt 605, 46 L. 


physician and patient so existed so 
as to exclude the former’s testi- 
mony, under N. Y. Code Civ. Proc. 
§§ 834, 836, involves a question of 
the construction of a state statute, 
on which the decisions of the high- 
est state court will be accepted on 
a writ of error from the supreme 


of error 162 N. 
LRA 669]. 
85. 
86. 


87, 
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SCt 46, 62 L. ed. 165. 
§ 271 


84. Tampa. Water Works Co. v. 
Tampa, 199 U.S. 241, 26 SCt 23, 50 
L. ed. 170 [aff 47 Fla. 338, 36 S 174]; 
Erie R. Co. v. Purdy, 185 U. 8. 148, 


Y. 42, 56 NE 508, 48 


See supra § 171. An 

Mobile, etc, R. Co. v. Missis- 
sippi, 210 U. S. 187, 28 SCt 650, 52 
aor 1016 [aff 89 Miss. 724, 41 S 


303-306 
K [§§ 
effect to such law, and is reviewable.*8 

[§ 305] uu. Construction of Common Law. 
The highest court of a state may administer the 
common law according to its own understanding 
and interpretation, without liability to a review in 
the federal supreme court, unless some right, title, 
immunity, or privilege, the creation of the federal 
power, has been asserted and denied.8? But a de- 
cision enforcing common-law performing rights of 
the owner of an unpublished play as against the 
owner of a copyrighted adaptation who stood on 
his copyright, denies a federal right claimed, and 
hence may be reviewed by the supreme court.?° 

[§ 306] vv. Questions of Practice or Pleading. 
The decisions of state courts as to questions of 
state practice or procedure 9 


And see supra | [aff 109 La. 603, 33 § 618]; Penn- 
sylvania R. Co. v. Hughes, 191 U. 
S. 477, 24 SCt 132, 48 L. ed. 268 [aff 
202 Pa. 222, 51 A 990, 97 AmSR 713, 
63 LRA 513). 

[a] What facts constitute a com- 
mon-law marriage is purely a local, 
and not a federal, question. Keen 
v. Keen, 201 U. S..319, 26 SCt 494, 
50 Li. ed. 772 [dism writ of error 184 
Mo. 358, 88 SW 526]. 

90.. Ferris v, Frohman, 223 U. §. 
424, 32 SCt 268, 56 L. ed. 492 [aff 
238 Ill. 430, 87 NE 327, 128 AmSR 
135, 43 LRANS 639], 


ed. 847 [dism writ 


court of the United States to that | mento Police Ct.) 251 Us8..22,.40 SCt 91.’ Goldsmith v. Prendergast 
court. Supreme Lodge K. P. v.|79, 64 L. ed. 112 [aff 28 Cal. A. 412, | Constr. Co., 252 U. S. 12, 40 SCt 2738, 
Meyer, 198 U. S. 508, 25 Sct 754,/152 P 928]; McDonald v. Oregon R.,/64 LL. ed. 427; Lee v. entral .of 
49 Li. ed. 1146 [aff 178 N. Y. 63, 70 | etc, Co., 233 U. S. 665, 34 SCt 772, Georgia R. Co., 252 U. S. 109, 40 SCt 


% 


or the sufficiency, © 


NE 111, 64 LRA 840 (aff 82 App. 
iv. 359, 81 NYS 813)]. 

{b] The misconstruction of a 
valid statute by the state court gives 


36 SCt 346, 


the supreme court no jurisdiction. 381; Standard Qil Co. v. Missouri, /60 L. ed. 538; Perryman v. Wood- 
Enterprise Irr. Dist. v. Farmers] 224 U. S. 270, 32 SCt 406, 56 L. ed.) ward, 238 U. S. 148, 35 Sct §30, 59 
Mut. Canal _Co., 243 U. S. 157, 37]|760, AnnCas1913D 936; Cincinnati, |L. ed. 1242 [aff 37 Okl. 792, 133 P 
SCt 318, 61 L. ed. 644; West Virginia | etc., Co, v. Slade, 216 U. S. (©, | 244]; Washington v. Miller, 235 1. 
Cent, Land Co. v. Laidley, 159 U. S§.|30 SCt 230, 54 L. ed. 390; St. Louis, |S, 422, 35 sct 119, 59 L. ed. 295 [aff 
103, 16 SCt_80, 40 L. ed. 91; Knox ete. R. Co. v. Taylor, 210 U. S. 281,/24 Oki. 259, 129 P 58]; Herbert v. 


v. Virginia Exch Bank, 12 Wall. (U. 
S.) 379, 20 L. ed. 287; Lawler v. 
Walker, 14 How. (U. S.) 149, 14 L. 
ed. 364; Cincinnati Commercial Bank 
v. Buckingham, 5 How. (U. 8S.) 317, 
12 L. ed. 169. 


Bicknell, 233 U. §. 70, 384 SCt 562, 
58 L. ed. 854; Zayas v. Lothrop, 231 
U. S. 171,. 34 SCt 108, 58 L. ed, 172; 
Brinkmeier vy. Missouri Pae. So RsoCor, 
224 U. S. 268, 32 Sct 412,-56 LL. ed. 


v. McConnico, | 758; Texas, ete., R. Co, v: “Miller, 221 


[e] Municipal charter.—Whether | 168 U. S. 674, 18 SCt 229, 42 L. ed.|U. S. 408, 31 SCt 534, 55 L. ed’ 789 
or not a municipal corporation has | 622; Iowa Cent. R. Co. v. Iowa, 160 (practice under state laws); Smith 
the power, under its charter, to|U. S. 389, 16 SCt 344, 40 L, ed. 467; v. Jennings, 206 U. 8. 276, 27 Sct 
adopt a certain ordinance, is not a|Bowman v. Lewis, 101 U.S. 22, 251/610, 51 LL. ed, 1061; Barrington vy. 
“question which can be considered on|lL. ed. 989. ; ; Missouri, 205 U. Ss. 483, 27 SCt 582, 
a writ of error from the federal su- “There is nothing in the clauses 51 L. ed. 890 [dism writ of error 
preme court to a_ state court. |of the Fourteenth Amendment guar- 198 Mo. 23, 95 Sw 235]; Tarranze 
Hischer v. St. Louis, 194 U.S. 361, anteeing due process and equal pro-|y. Florida, 188 U.S. 519, 23 Sct 402 
24 SCt 673, 48 L. ed. 1018 [aff 167 tection witich converts an issue re-|47 LL. ed, 2; National Fdy., ete., 
Mo. 654, 67 SW 872, 99 AmSR 614, | specting the jurisdiction of a state | Works v. Oconto City Water Supply 
64 LRA 679, and foll Schefe v. St.|}court under the constitution and |Co., 183 U. S. 216,>22 SCt 411 46 
Louis, 194 U. S. 373, 24 SCt 676, 48 | statutes of the State into anything | L. ‘ed. 157 Tate 105 Wis. 48, 81 NW 
L. ed. 1024 (aff 167 Mo. 666, 67 SW |other than a question of state law.” |125]; Kipley  v. Illinois, 170 U. § 
1100)]. Gasquet v. Lapeyre, 242 U. S. 367, 182, 18 SCt 550, 42 L. ea. 998: Cen- 

[d] Municipal ordinances are | 369, 37 SCt 165, 61 L. ed. 367. tral Nat. Bank v. Stevens 169 
within the rule. Mackay Tel. etc., {a] Language of decision not con- | s. 432, 171 U. S. 108, 18 SCt 403, 82 
Sot Woe title, Rock: 250 U. S. 94, 39 |clusive against review.— Where it|42 Ted. 807, 43 L. ed. 97; Gibson v. 
SCt 428, 63 L. ed. 863 [aff 131 Ark. | was not questioned that a state Mississippi, 162 U. S. 5é5 16 SCt 
306, 199 SW 90]; Watters v. Michi- y 


court had jurisdiction of a railroad 
foreclosure suit, or Suggested that 
any statute forbade a decree for a 
sale with the privilege to the pur- 
chaser of dismantling the road, and 
the decision of the state supreme 
court in granting a writ of prohibi- 
tion depended entirely on a determi- 
nation of what the rights of the 
company were, the fact that such 
decision was stated in terms of ju- 
risdiction of the lower court did not 
prevent a review by the United 
States supreme court. Bullock y. 
Florida, 41 SCt 193. 

88. General Oil Co. v. Crain, 209 
U.S! 201, vQSRSCt 1475, 052) Tiawed, 754 
Laff 117 Tenn. 82, 95 SW 824, 121 
AmSR_ 967]. 

89. Enterprise Irr. Dist. v. Farm- 
‘ers. Mut. Canal Co., 243 U. g. EST, 
37 SCt 318, 61 L. éd. 644; Kryger vy. 
Wilson, 242 U. S. 171, 37 Sct 34, 61 
L. ed. 229; West v. Louisiana, 194 to the jury. 
U. S. 258, 24 SCt 650, 48 Li. ed. 965 chusetts, 180 


For later cases, developments and changes in the law see cumulative Annotations, 


gan, 248 U. S. 65, 39 SCt 29, 63 L. 
ee [aff 192 Mich. 462, 158 NW 
6 


[e] Several statutes construed to- 
gether.—The meaning derived by the 
highest state court by construing to- 
gether several state statutes is as 
conclusive on the federal supreme 
court as though such legislation 
were embodied in a single act. In- 
ternational Harvester Co. v. Ken- 
tucky, 234 U. S. 216, 34 Sct 853, 58 
L. ed. 1284 [rev 147 Ky. 564, 144 
SW 1064, 147 Ky. 795, 146 Sw 12, 
148 Ky. 572, 147 SW 1199]. 

[f{] Supreme court of Philippine 
Islands. — The national supreme 
court cannot reverse the supreme 
court of the Philippines on its’ con- 
struction of local statutes. Tayabas 
Land Co. v. Manila R. Co., 250 U. 
S. 22, 39 SCt 420, 68 L. ed. 819; 
Gauzon v. Compafiia General de Ta- 
bacos de Filipinas, 245 U. §. 86, 38 


U. S. 87, 15 SCt 
fs 85; Northern Pac, RR. 
Co, v. Waianae a) 154 U. S. 


U.S. 
L. ed, 981; Vincent v. California, 149 
U. S. 648,'13 SCt 960, 1. ed, 884: 
MeNulty ee % 
; Loeber 
580, 138 SCt 
Thorington v. 
U: S. 490, 13 SCt 


934, ed. 


Montgomer. La 
394, 37 roy 


if French vy. 
U.S. 524, 8 Sct 589, 31 

[a] This rule has 
to a question as to: 


Hopkins, 124 
L. ed. 536. 

been applied 
(1) Instructions 
McDonald vy, Massa- 
Us Sie 3 Th 2 1s See 389, 


Same title, page ana note number, F 


‘ 


A Kae 


-§§ 306-308] 


construction, ete., of pleadings 9? are not review- 
able by the supreme court, even though the action 


is brought under a federal 


when matters nominally of procedure are actually 
matters of substance which affect a federal right, 
the decision of the state court is subject to 


review.?* 


[§ 307] 


ww. Questions of Evidence. 
preme court cannot ordinarily review a decision 
of a state eourt as to the propriety of taking or 
refusing to take judicial notice of a particular 
matter,®> or the admissibility °° or sufficiency * of 
evidence; nor is a mere inference of fact from the 
evidence subject to such review.°’ 
tion, in an action based on a federal statute, that 
there was no evidence showing liability thereunder 
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statute..2 But 


[§ 308] 


[25C.5.] 945 


by the supreme court,®® and there is also a right of 
review where it is claimed that a state court ad- 
mitted in evidence an instrument which is inad- 
missible under an act of congress because not 
sufficiently ‘stamped. 

(d) Nature of Decision. Prior to 1914, 


the nature of the decision rendered by the state 


The su- 


But a conten- 


presents a federal question, which may be reviewed 


45 L. ed. 542. (2) Whether a prose- 
cution for crime may be on informa- 
tion or must be by indictment. Lem 
‘Woon v. Oregon, 229 UW. S. 586, 33 
SCt 783, 57 L. ed. 1340 [aff 57 Or. 
482, 107 P 974, 112 P 427). (8) The 
procedure by which a state_ officer 
has been suspended or removed from 
office by the governor. Wilson v. 


North Carolina, 169 TJ. S. 586, 18 
SCt 435, 42 L. ed. 865. (4) The pro- 
priety of refusing a change of 


venue in a criminal case. Barrington 
v. Missouri, 205 U. S. 4838, 27 SCt 
582, 51 L. ed. 890 [dism writ of error 
198 Mo. 23, 95 SW 235). (5) The 
granting or refusal of a new trial. 
Norfolk Southern R. Co. v. Fere- 
bee, 238 U. S. 269, 35 SCt 781, 59 L. 
ed. 1308 [aff 163 -N. C.0351,/'79 SE 
685, 52 LRANS 1114, 167 N. C.. 290, 
83 SE 360]. 

[b] Whether a _ state appellate 
court may correct its interlocutory 
decision upon the first appeal when 
the case comes before it again is a 
question of local law which the 
state decisions control. Moss v. 
Ramey, 239 U. S. 538, 36 SCt 183, 60 
L. ed. 425 [aff 25 Ida. 1, 136 P 608]. 

[ec] @he construction and effect 
of a prior decree of a state court, 
and how far it bound the state, and 
whether or not it bound parties sub- 
sequently coming in, are matters of 
state procedure, the rulings on which 
cannot present any question which 
will sustain a writ of error from the 
supreme court. King v. West Vir- 
ginia, 216 U. S. 92, 30 SCt 225, 54 
L. ed. 396. 

[ad] Whether the state should be 
pound by the decree in a suit to 
foreclose a railroad mortgage _ to 
which it voluntarily made itself a 
narty before the decree went into ef- 
fect, and whether the decree was 
wrong in attempting to bind it, is a 
local question, not reviewable on 
writ of certiorari to the state Su- 
preme court. Bullock v. Florida, 41 
Sct 193. is 
_ 92. Lee v. Central of Georgia R. 
Co., 252 U. S. 109, 40 SCt 254, 64 L. 
ed. 482; Osborne v. Gray, 241 U. S. 
16, 36 SCt 486, 60 L. ed. 865; Wash- 
ington v. Miller, 235 U. S. 422, 35 Sct 
119, 59 L. ed. 295 [aff 34 Okl. 259, 129 
P 58]; Chicago, ete, R. Co. v. 
Schwyhart, 227 U. S. 184, 35 SCt 
350,-57 Lb. ed. 473 [aff 145 Mo. A. 
332, 130 SW 388]; Patterson v. Colo- 
rado, 205 U. S. 454, 27 SCt 556, 51 L. 
ed. 879, 10 AnnCas 689 [dism writ 
of error 35 Colo. 253, 84 P 912]; 
Allen v. Alleghany Co., 196 U.S. 458, 
95 SCt 311, 49 L. ed. 551; National 
Fdy., etc, Works v. Oconto City 
Water Supply Co., 183 U. S. 216, 22 
Sct 111, 46 L. ed. 157 [aff 105 Wis. 
48, 81 NW 125]. 

[al This rule has been applied to 
a question as to: (1) Whether a 
nétition states a cause of action. 
Chicago, ete. R. Co. v. Whiteaker, 
939 U. S.. 421,°36 SCt 152, 60 L. ed. 

360 [aff 252 Mo. 438, 160 SW 1009]. 
(2) Sufficiency of an indictment. 


‘fusal of amendments. 


Barrington v. Missouri, 205 U. S. 
483, 27 SCt 582, 51 L. ed. 890 [dism 
writ of error 198 Mo. 23, 95 SW 235]. 
(3) Misjoinder of counts in an in- 
dictment. McDonald v. Massachu- 
setts, 180 U.S. 311, 21 SCt 389, 45 
L. ed. 542. (4) Allowance or_re- 
Kansas City 
Western R. Co. v..McAdow, 240 U. 
S. 51, 86 SCt 252, 60 L. ed. 520 [aff 
(Mo. A.) 164 SW 188]; Brinkmeier 
v: Missouri Pac. R. Co., 224 U. S. 268, 


32. SCt 412, 56 L. ed. 758 [aff 81 
Kan. 101, 105 P 221]. 
[b] he dismissal of a petition 


of the owner, brought under Ky. 
Act March 15, 1906 c 22 art 8, for 
the assessment and taxation of his 
lands to escape the forfeiture pro- 
vided by that statute, because such 
petition did not contain a descrip- 
tion of the land sufficient to iden- 
tify it, involves no federai question 
which can be reviewed by the su- 
preme court, unless the ruling was 
so arbitrary and baseless as _ to 
amount to a deprivation of due 
process of law. Kentucky Union Co. 
v. Kentucky, 219 U. S. 140, 31 SCt 
171, 55 L. ed. 137 [aff 127 Ky. 667, 
196 SW 260, 108 SW 1138, 32 KyL 
129, 128 Ky. ‘610, 108 SW 931, 110 
Sw 398, 33 KyL 49, 587, 111 SW 
362]. 

93. Lee v. Central of Georgia R. 
Co., 252 U. S. 109, 40 SCt 254, 64 
L. ed. 482 [aff 21 Ga. A. 558, 94 SH 
888]; Louisville, ete., R. Co. v. Hol- 


loway, 246 U. S. 525, 38 SCt 379, 
62 L. ed. 867 [aff 168 Ky. 262, 181 
SW 1126]; Nevada-California-Oregon 


R. Co. v. Burrus, 244 U. S. 1038, 37 
SCt 576, 61 UL. ed. 1019; Atlantic 
Coast Line R. Co. v. Mims, 242 U.S. 
532, 37 SCt 188, 61 Li, ed. 476; Min- 
neapolis, etc., R. Co. v. Bomboles, 
241 U. Sb 211, .36°SCt 595,60 Beved. 
961, LRA1917A 86, AnnCas1916E 505; 
Kansas City Western R. Co. v. Mc- 
Adow, 240 U. S. 51, 36 SCt 252, 60 L. 
ed. 520 [aff (Mo. A.) 164 SW 188]; 
John v. Paullin, 231 U. S. 588, 34 SCt 
178, 58 L. ed. 381; Brinkmeier v. 
Missouri Pac. R. Co., 224 U. S. 208, 
32 SCt 412, 56 L. ed. 758 [aff 81 Kan. 
161,405! PY i221). : 

94. Lee v. Central of Georgia R. 
Co., 252 U. S. 109, 40 SCt 254, 64 L. 
ed. 482; New Orleans, etc¢., R. Co. v. 
Harris, 247 U. S. 367, 38 SCt 535, 62 
L. ed. 1167; Central Vermont R. 
Co. v. White, 238 U. S. 507, 35 SCt 
865, 59 L. ed. 1433. 

[a] TWlustration. -— Whether the 
two years’ limitation prescribed by 
the Federal Employers’ Liability Act 
was disregarded by permitting 
amendment to the complaint is a 
federal question. Seaboard Air Line 
R. Co. v. Renn, 241 U. S. 290, 36 SCt 
567, 60 L. ed. 1006 [aff 170 N. C. 
128, 86 SE 964]. 

95. Wear v. Brewster, 245 U.S. 
154, 38 SCt 55, 62 L. ed. 214 [aff 
92 Kan. 169, 140. P 687, AnnCas 
1916B 5438]. 

96. Hiawassee River Power Co. v. 
Carolina-Tennessee Power Co., 252 


court had an important bearing on the right to a 
review by the supreme court,? a review being al- 
lowed only where the decision was: (1) Against 
the validity of a treaty or statute of, or an author- 
ity exercised under, the United States.® 
favor of the validity of a statute of, or an author- 
ity exercised under, a state, which was attacked 
as being repugnant to the constitution, laws, or 
treaties of the United States.¢ 


(2) In 


(3) Against a 


U. S. 341, 40 SCt 330, 64 L. ed. 601; 
Los Angeles Farming, etc, Co. v.— 
Los Angeles, 217 U. S. 217, 30 SCt 
452, 54 L. ed. 7386; Chapman, etc., 
Land Co. v. Bigelow, 206 U. S. 41, 
27 SCt 679, 51 L. ed. 953 [dism writ 
of error 77 Ark. 338, 92 SW 534]; 
Barrington v. Missouri, 205 U. S. 483, 
27 SCt 582, 51 L. ed. 890 [dism writ 
or error 198 Mo. 23, 95 SW 235]. 

97. Brinkmeier v. Missouri Pac. 
R. Co., 224 U. S. 268, 32 SCt 412, 56 
L. ed. 758 [aff 81 Kan. 101, '105 P 
221]; Baldwin v. Kansas, 129 U. S. 
52, 9 SCt 193, 32 L. ed. 640. 

98. Turner v. New York, 168 U. 
Sx00MASeSCe 383, 4221 1ed.538927 

99. St. Louis, etc, R. Co, v. Me- 
Whirter, 229 U. S. 265, 33 SCt 858, 
57 L. ed. 1179 [rev 145 Ky. 427, 140 
SW 672]. ; 

1. Hall -v. Jordan, 15' Wall. (U. 
S.) 398, 21 IL. ed. 72. 

2. Jud. Code § 237 (as originally 
ei ao And see cases infra notes 

3. Western Union Tel. Co. v. 
Chiles, 214 U.S. 274, 29 SCt 613, 53 
L. ed. 994; Elder v. Colorado, 204 
DY, sS2785;627 SSt 2238041 Hh edi 381; 
TS. ¢y.5 Allens 192 00 .csS) 2b4 set 
SCt 416, 48 L. ed. 555; New York 
Mut. L. Ins. Co. v. McGrew, 188 U. 
S. 291, 23 SCt 375, 47 L. ed. 480, 63 
LRA 33; Baker v. Baldwin, 187 U.S. 
61, 23 SCt 19, 47 L. ed. 75 [dism writ 
of error 121 Mich. 259, 80 NW 386]; 
Stanley v. Schwalby, 162 U. S. 255, 
16 SCt 754, 40 L. ed. 960; Bartlett v. 
Lockwood, 160 U. S. 357, 16 SCt 334, 
40 L. ed. 455; Pickering v. Lomax, 
145 U. S. 310, 12 SCt 860, 36 L. ed. 
716; Ferry v. King County, 141 U. S. 
668, 12 SCt 128, 35 L. ed. 895, 141.U. 
S. 673,012 “SCt~ 130, 35- L. ed. 898; 
Home Ins. Co. v. Augusta, 93 U.S. 
116, 23 L. ed. 825; Matthews v. Mc- 
Stea, 20 Wall. (U. S.) 646, 22 L. ed. 
448; Sevier v. Haskell, 14 Wall. (U. 
S)u 12; 20 ia heed.) 82°77 taRyan fv 
Thomas, 4 Wall. (U. S.) 6038, 18 L. 
ed. 460; Reddall v. Bryan, 24 How. 
(U. S.) 420, 16 L. ed. 740; Ableman v. 
Booth, 21 How. (U. S.) 506, 16 L. 
ed. 169; Strader v. Baldwin, 9 How. 
(U. S.) 261, 138 L. ed. 130; Buchanan 
v. Alexander, 4 How. (U. S.) 20, 11 
L. ed. 857; Menard v. Aspasia, 5 Pet. 
(GU. S.) 505, 8 L. ed. 207; Mont- 
gomery v. Hernandez, 12 Wheat. (U. 


S.) 129, 6 L. ed. '575; Williams v. 
Norris, 12 Wheat. (U. S.) 117, 6 L. 
ed. .571; McClung v. Silliman, 6 
Wheat. (U. S:) 598, 5 I. ed. 340; 


MelIntire v. Wood, 7 Cranch (U. S.) 
504, 3 L. ed. 420; Gordon. v. Cald- 
cleugh, 3 Cranch (U.:S.) 268, 2 L. 
ed. 436. 

4, Chicago, etc., R. Co. v. Wiscon- 
sin R. Commn., 237 U. S. 220, 35 SCt 
460, 59 L. ed. 926; Ross v. Oregon, 
227 IU. S41 5051 33: SCt. 220, 257 Lee: 
458; Preston v. Chicago, 226 U.S. 
447,933 SCt 177, 57. L. ed. 2935 (Wil- 
liams v. Talladega, 226 U. S. 404, 33 
Sct 116, 57 L. ed. 275; Standard Oil 
Co. v. Tennessee, 217 U. S. 418, 30 
SCt 548, 54 L. ed. 817; Brantley v. 
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title, right, privilege, or immunity claimed under 
the constitution, laws, or treaties, or a commission 
held or authority exercised under the United 
But at the present time the nature of 
the decision does not affect the right to a review, 
but merely determines in what manner a review 


States.5 


shall be obtained.® 


217 U. S. 284, 30 SCt 514, 
54 L. ed. 768; St. Louis Southwest- 
erns. Rs Co: v. Arkansas, .:217 -Us. S: 
136, 30 SCt 476, 54 L. ed. 698, 29 
LRANS 802; Hubert v. New Orleans, 
215 U. S. 170, 30 SCt 40, 54 L. ed. 
144; Londoner v. Denver, 210 U. S. 


Georgia, 


373,°28 SCt 708, 52 iL.’ ed. '1103;"St.° 


Louis, Vete4)/7R.2 Co,» v.09 Laylor, 2110 
U. S, 281, 28 SCt 616, 52 L. ed. 1061 
(decision by state courts as to its 
Own jurisdiction); Stickney v. Kel- 
sey, 209 U. S. 419, 28 SCt 508, 52 L. 
ed. 863; Elder v. Colorado, 204 U. 
S. 85, 27 SCt 223, 51 . ed. 381; 
French v. Taylor, 199 U. S. 274, 26 
SCt 76, 50 L. ed. 189; Harding v. 
Tiinois,. 196 (U.S. 78; 25 3SEt 276, 
49 L. ed. 394; Grand Rapids, etc., R. 
Co. v. Osborn, 193 U.. S..17, 24 SCt 
310, 48 L. ed. 598; New York Mut. 
L. Ins. Co. v. McGrew, 188 U. S. 291, 
23 SCt 375, 47 L. ed. 480, 63 LRA 33; 
Bacon v. Texas, 168 U. S. 207, 16 
SCt 10238, 41 L. ed. 132; West Vir- 
ginia Cent. Land Co. v. Laidley, 159 
U.VS5103" 16 SCt 80,..40' LL. ed 91; 
, Lehigh Water Co. v. Easton, 121 U. 
S. 388, 7 SCt 916, 30 L. ed. 1059; 
Homes Ins. Co. v. Augusta, 93 U. S. 
116, 23 L. ed. 825; Sevier v. Haskell, 
14 Wall. (U. S.) 12, 20 L. ed. 827; 
Walker_v. Taylor, 5 How. (U. S.) 
64, 12 L. ed. 52; Kentucky Bank v. 
Griffith; 14° Pet. (U. °S.)! 56). 10 ‘L. 
ed. 352; McKinney v. Carroll, 12 Pet. 
(U. S.) 66, 9 L. ed. 1002; Greenberg 
v. Western Turf Assoc., 148 Cal. 126, 
82 P 684, 113 AmSR 216 [aff 204 U. 
S. 359, 27 SCt 384, 51 L. ed. 520]; 
Frost v. Ilsley, 55 Me, 376. 

5. Perryman v. Woodward, 238 U. 
S. 148, 35 SCt 830, 59 L. ed. 1242; 
Fox v. Washington, 236 U. S. 278, 
35 SCt 383, 59 L. ed. 573; Sage v. 
Hampe, 235 U.°S. 99, 35 SCt 94, 59 
L. ed. 147; Illinois v. Economy Light, 
ete., Co., 234 U. S. 497, 34 SCt 973, 
58 L. ed. 1429; Seaboard Air Line R. 
Co. v. Horton, 233 U. S. 492, 34 SCt 
635, 58 L. ed, 1062, LRA1915C 1, Ann 
Cas1915B 475; Atchison, ete., R. Co. 
v. Robinson, 233 U. S. .173, 34 Sct 
556, 58 L. ed. 901; Straus v. Ameri- 
can Publishers Assoc., 231 U. S. 222, 
34 SCt 84, 58 L. ed. 192, LRA1915A. 
1099; Adams v. Russell, 229 U. S. 
3538, 33 SCt 846, 57 L. ed. 1224 [dism 
writ of error 169 Mich. 606, 135 
NW 658]; St. Louis, ete. R. Co. v. 
McWhirter, 229 U. S. 265, 33 SCt 858, 
57 L. ed. 1179 [rev 145. Ky. 427, 140 
SW 672]; Consolidated Turnp. Co. v. 
Norfolk; ete., R.°Co., 228 U.S. - 326, 
383 SCt 510, 57 L. ed. 857; McLaugh- 
lin vy. Hallowell, 228 U. S. 278, 33 
SCt 465, 57 L. ed. 835; Creswill v. 
Grand Lodge K. P., 225 U. S. 246. 32 
SCt 822, 56 L. ed. 1074: Brinkmeier 
v. Missouri Pac. R. Co., ; 
268, 32 SCt 412, 56 L. ed. 758; U. 
S. v. Ansonia Brass, ete., Co., 218 
U.S. 452, 31 SCt 49, 54 L. ed. 1107; 
American R. Co. v. De Castro, 210 
U. S. 440, 27 SCt 468, 51 L. ed. 1187; 
Londoner v. Denver, 210 U. S. 373, 
28 SCt 708, 52 L. ed. 1103; St. Louis, 
ete. R. Co. v, Taylor, 210 U. S. 281, 
28 SCt 616. 52 L. ed. 1061; Delmar 
Jockey Club v. Missouri, 210 U. §. 
324, 28 SCt 732, 52 L. ed. 1080; 
General Oil €o. v. Crain, 209 U. Ss. 
211, 28 SCt 475, 52 L. ed. 754; Mis- 
souri Valley Land Co. v. Wrich, 208 
U. S: 260, 28 SCt 299,052). ed: 473: 
Missouri Valley Land ‘Co. v. Wiese, 
208 U. S.-234, 28 SCt 294, 52 L. ed. 
466; Braxton County Ct. v. West 
Virginia, 208 U. S: 192, 28 SCt 275, 
52 L. ed. 450; Yosemite Gold Min., 
ete., Co. v. Emerson, 208 U. S. 25, 
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[§ 309] (2) Procedure—(a) Mode of Review. 
Prior to 1914, the jurisdiction of the supreme court 
to review the judgments and decrees of state courts 
could be exercised only by writ of error.” 
the present time such review may be had by means 
of either a writ of error or a certiorari,’ the proper 


But at 


mode of procedure being largely determined by the 


28 SCt 196, 52 L. ed. 374; Atlantic 
Coast Line R. Co. v. Wharton, 207 
Uy Sy i328, 28.SCt! 122,52 si ed.5.2305 
Leathe v. Thomas, 207 U. S. 93, .28 
Sct 30, 52 L. ed. 118; Chapman v. 
Bowen, 207 U. S. 89, 28.SCt 32, 52 L. 
ed. 116; Tilt v. Kelsey, 207 U. S. 43, 
28 -S€t) 4,..52° Li. ede 96)" Yates’. vi 
Jones Nat. Bank, 206 U. S. 158, 27 
SCt 6388, 51 L. ed. 1002; Hammond 
v. Whittredge, 204 U. -S. 538, 27 
SCt 396, 51 L. ed. 606; Hau Claire 
Nat. Bank v. Jackman, 204 U.S. 522, 
27 SCt 391, 51 L. eds 596; American 
R. Co. v.- Castro; 204-0. S: +453.) 27 
SCt 466, 51-L, ed. 564; Western Turf 
Assoc. v. Greenberg, 204 U. S. 359, 
27 SCt 384, 51 L. ed. 520; Montana 
v. Rice, 204 UW. S: 291; 27 SCt 281, 
51 L. ed. 490; Elder v. Colorado, 204 
WU. S.-85,° 27> SCt (2235) 51) le. eds: 381; 
Illinois Cent. R. Co. v. Edwards, 203 
U. S. 531, 27 SCt 159, 51 L. ed. 305; 
Illinois Cent. R. Co. v. McKendree, 
203 U. S: 514, 27 SCt 153, 51 Li. ed. 
298; Kentucky v. Powers, 201 U. S. 
1, 26 SCt 387, 50 L. ed. 633, 5 Ann 
Cas 692; Chicago, ete., R. Co. v. Illi- 
nois, 200 U. S. 561, 26 SCt 341, 50 DB. 
ed. 596, AnnCas 1175; Serralles v. 
Esbri, 200 U. S. 103, 26 SCt 176, 50 
L. ed, 391; Allen v. Arguimbau, 198 
U. S. 149, 25 SCt 622; 49 L. ed. 990; 
Iron Cliffs Co. v. Negaunee Iron Co., 
197 U. S. 468, 25 SCt 474, 49 L. ed. 
836; Winous Point Shooting Club v. 
Caspersen, 193 U. S. 189, 24 SCt 431, 
48 L. ed. 675; Giles v. Teasley, 193 
U. S. 146, 24 SCt 359, 48 L. ed. 655; 
Detroit, ete, R. Co. v. Osborn, 189 
U. S. 383, 23 SCt 540, 47 L. ed. 860 


[aff 127 Mich. 219, 86 NW 842, 62 
LRA 149]; New York Mut. L. Ins. 
Co. v. McGrew, 188 U. S.. 291, 23 


SCt 375, 47 L. ed. 480, 63 LRA 33; 
Baker v. Baldwin, 187 U. S: 61, 23 
SCt 19, 47 L. ed. 75; Talbot v. Sioux 
City First Nat. Bank, 185 U. S. 172, 
22 SCt 612, 46 L. ed. 857; Lynde v. 
Lynde, 181 U. S. 1838, 21 SCt 555, 
45 L. ed. 810 [aff 162 N. Y. 405, 56 
NE 979, 76 AmSR 332, 48 LRA 679]; 
Kizer v. Texarkana, etc., R. Co., 179 
U. S. 199, 21 SCt 100, 45 L. ed. 152; 
Taylor v. Beckham, 178 WU. S. 548, 
20 SCt 890, 44 L. ed. 1187 [dism 
writ of error 108 Ky. 278, 56 SW 177, 
21 KyL 1735, 94 AmSR 357, 49 LRA 
258]; De Lamar’s Nevada Gold Min. 
Cove vas Nesbitt, a7( 4g) 2Se 528. 790 
SCt 715, 44 L. ed. 872; Rae v. Home- 
stead Loan, /etc.2 Co:, 176 UW. Si. 121, 
20 SCt 341, 44 L. ed. 398; Abbott v. 
National Bank of Commerce, 175 U. 
S. 409, 20 SCt 153, 44 L. ed. 217 [aff 
20 Wash. 552, 56 P 376]; Green Bay, 
ete., Canal Co. v. Patten Paper Co., 
I 2) WS 58, 198iSCt- 97, 143i ah, ved. 
864; Kipley v. Illinois, 170 U. S. 182, 
18 SCt 550, 42 L. ed. 998; Union Mut. 
L. Ins. Co. v. Kirchoff, 169 U. S. 103, 
18 SCt 260, 42 L. ed. 677; Miller v. 
Illinois Cent. R. Co., 168 Fed. 982; 
Great Western Tel. Co. v. Purdy, 162 
U. S: 329, 16 SCt 810,.40 L. ed. 986 
Woodruff v. Mississippi, 162 U. S. 
291, 16 SCt 820, 40 L. ed. 973; Jer- 
sey City, etc., R. Co. v.. Morgan, 160 
U. S. 288, 16 SCt 276, 40 L. ed. 430; 
Whitten v. Tomlinson, 160 U.S. 231, 
16 SCt 297, 40 L. ed. 406; Sayward 
v. Denny, 158 U. S. 180; 15 SCt: 777, 
39 L. ed. 941; Dower v. Richards, 151! 
U. S. 658, 14 SCt 452,.38 L. ed. 305; 
California Powder Works v. Davis, 
151 U. S. 389, 14 SCt 350, 38-L. ed. 
206; Huntington vy. Attrill, 146 U.S, 
657, 13 SCt 224, 36 Ll. ed. 1123; Boyd 
v. Nebraska, 143 U. S. 155, 12 Sct 
375, 36 L. ed. 103; Tyler vy. Cass 
County, 142 U. S, 288, 12 SCt 225, 


. 
’ 


35 L. ed, 1016; Missouri v. Andriano, 
138 U. S. 496, 11 SCt 385, 34 _L. ed. 
1012; Burthe v. Denis, 133 U. S. 
514, 10 SCt 335, 38 L. ed. 768; Mar- 
row v. Brinkley, 129 U. S. 178, 9 SCt 
267, 32 L. ed. 654; Bohanan vy. Ne- 
braska, 118 U. S. 231, 6 SCt 1049, 30 
L. ed. 71; Miller v. Lancaster Nat. 
Bank, 106 U. S, 542, 1 SCt 536, 27 
L. ed. 289; Home Ins. Co. v. Augusta, 
93° Uh S116 23: Led! 825; Murdock 
v. Memphis, 20 Wall. (U. S.) 590, 22 
L. ed. .429; Smith v. Adsit, 16 Wall. 
(US S.)* 185; 21. ved: 310; Sevier v. 
Haskell, 14 Wall. (U. S.) 12, 20 L. 
ed. 827; Dooley v. Smith, 13 Wall. 
(U._S.) 604, 20 L. ed. 547; Trebilcock 
v. Wilson, 12 Wall. (U. S.) 687, 20 
L. ed. 460; New York v. Hoffman, 7 
Wall. (U. S.) 16, 19 L. ed. 57; Ryan 
v. Thomas, 4 Wall. (U. S.) 603, 18 
L. ed, 460; Hoyt v. Thompson, 1 
Black (U. S.) 518, 17 L. ed. 65; Far- 
ney_v. Towle, 1 Black (U. S.) 350, 
17 L. ed. 216; Massachusetts v. Fed- 
eral St. Meeting-House, 1 Black (U. 
S.) 262, 17 L. ed. 61; Reddall v. 
Bryan, 24 How. (U. S.) 420, 16 L. ed. 
740; Lytle v. Arkansas, 22 How. (U. 
S.) 193, 16 L. ed. 306: Hale v. Gaines, 
22 How. (U. S.) 144,16 L. ed. 264; 
Ableman vy. Booth, 21 How. (U. 8.) 
506, 16 L. ed. 169; Strader v. Bald- 
win, 9 How. (U..S:) 261): 13) j, (ed. 
130; Walker v. Taylor, 5 How. (U. 
S.) 64, 12 L. ed. 52; Fulton v. Mc- 
Affee, 16 Pet. (U. 'S.)) 149810 0a, 16d. 
918; Commonwealth Bank v. Grif- 
fith, 14 Pet. (U. S.) 56, 10 L. ed. 
352; Ocean Ins. Co. v. Polleys, 13 
Pet. (U. S.) 157, 10 L. ed. 105; Me- 
Kinney v. Carroll, 12 Pet. (U. 8.) 66, 
9 L. ed. 1002; Menard v. Aspasia, 5 
Pet.7 CU1S:)'*505;.)8. ia; heds Ba sg 


302; Montgomery v. Hernandez, 12 
Wheat. (U. S.) 129, 6 L. ed. 575; 
Williams v. Norris, 12 Wheat. (U. 


Ness, 8’ Wheat. (U. 8.) 312, 


U. S. Stat LL? 726.¢ 448 
forth supra § 276). 

Mode of review see infra § 309. 

7 Jud. Code § 237 (as originally 
enacted); Roller v. Murray, 234 U. s. 
738, 34 SCt 902, 58 L. ed. 1570 [dism 
writ of error 71 W: Va. 161, 76 SE 
172, LRAI915F 984, AnnCas1914B 
1139]; Dower v. Richards, 151 U. 8. 
658, 14 SCt 452, 38 L. ed. 305; Ver- 
den v. Coleman, 22 How. (U. 8.) 192. 
16 L. ed. 836; Cohens vy. Virginia, 6 
Wheat. (U. S.) 264° 5 L. ed. 257;. Chi- 
cago, ete. R. Co. v. Swanger, 157 
Hed. 783 [aff 218 -U. S.:135,. 30 SCt 
633, 54 L. ed. 970]. = e 

8 Jud. Code § 237,.as amended 
by Act Dec. 23, 1914 (38 Us S. St. 
at L. 790 ¢ 2), Act Sept. 6, 1916 (39 
'U. S. St. at Li .726 ¢ 448 § 2) (set 


forth supra § 276);Seaboard Air Line _ 


as v. Horton, 176 N.C. 115, 96 SH 

[a] The words “or otherwise”: in 
the. provision allowing the supreme 
court to require “by. certiorari or 
otherwise” the certification of judg- 
ments for review in eases .not re- 


viewable by writ of error, “add noth- __ 
For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number. 


§§ 309-310] 


nature of the decision of the state court.2 Where 
the federal question is as to the validity of a treaty 
or statute of, or an authority exercised under, the 
United States, a judgment against the validity 
thereof can be reviewed only by writ of error, 
and a judgment in favor of such validity only by 
certiorari. Where the question is as to the val- 
idity of a statute of, or an authority exercised 
under, a state, attacked as repugnant to the con- 
stitution, laws, or treaties of the United States, 
a decision in favor of the validity thereof can be 
revived only by writ of error,!? and a decision 
against such validity only by ecertiorari.1s ‘Where 
the question is as to a right, title, privilege, or 
immunity claimed under the constitution, laws, or 
treaties of, or any commission held or authority 
exercised under, the United States, the decision, 
whether for or against the claim asserted, is re- 
viewable only by certiorari.!4 

The difference between the remedies is that a 
writ of error is allowed as of right where it ap- 
pears that the case is of the class designated in 
the statute and that the federal question is a real 


ing of substance to the thought ex- 
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and substantial one, and an open one in the su- 
preme court,!® while certiorari is granted or refused 
in the exercise of the court’s diseretion.1® 

Where the questions presented are properly be- 
fore the supreme court on writ of error to the state 
court, a petition for a writ of certiorari will be 
denied.17 

An appeal from the judgment or decree of a 
state court to the supreme court of the United 
States will not properly lie in any ease.18 

Where a review was sought in an improper man- 
ner, by suing out a writ of error where a review 
could properly be had only by certiorari, the su- 
preme court has denied an application to convert 
the writ of error nune pro tune into a writ of 
certiorari or to treat it as having the effect of a 
writ of certiorari?® even where both parties con- 
sented to the granting of the application.?° 

[§ 310] (b) Persons Entitled to Review. In 
order to entitle one to a review by the United States 
supreme court of a judgment of a state court he 
must have a personal?! interest in the matter in 


991) 1]. 


pressed by the new act.” Chicago 
Great Western R. Co. v. Basham, 249 
WS. 164, 39 SCt 213, 63 L. ed. 534 
[dism writ of error 178 Iowa 998, 
154 NW 1019, 157 NW 192]. 

{[b] Application to pending cases, 
=—The act of Sept:<6; 1916 (39° St-"at 
L. 728 c 448 § 7), provided that it 
should not apply to or affect any 
writ of error, appeal, or certiorari 
already applied for, and that_ the 
right of review under existing laws 
as to judgments and decrees entered 
before the act became operative 
should remain unaffected for six 
months thereafter. Decisions under 
this clause, being of merely tem- 
porary interest, are cited without 
discussion. Chicago Great Western 
R. Co. v. Basham, 249 U. S. 164, 39 
SCt 213, 63 L. ed. 534; Andrews v. 
Virginian R. Co., 248 U. S. 272, 39 
SCt 101, 63 L. ed. 236. 

9. Jud. Code § 237, as amended by 
Act Dec. 23, 1914 (38 U. S. St. at L. 
790 c 2), Act Sept. 6, 1916 (39 U. S. 
St. at L. 726 c 448 § 2). 

[a] Judgment rendered before 
amendment operative—A judgment 
of a state trial court within a class 
as to which power of the federal 
supreme court to review by writ of 
error was taken away, and authority 
to certiorari was substituted by the 
act of Sept. 6, 1916 (39 St. at L. 726 
e 448 § 2) was not within the ex- 
ception of a judgment rendered be- 
fore the act became operative, it not 
being until thereafter that the state 
court of appeals refused to exercise 
its discretionary power of review, 
rendering the trial court’s judgment 
a final judgment of the trial of last 
resort of the state, which alone can 
be reviewed. Andrews v. Virginian 
R. Co., 248 U. S. 272, 39 SCt 101, 63 
L. ed. 236 [dism writ of error 118 


L. 790 c 2), Act Sept. 6, 1916 (39 U. 
S. St. at L. 726 c 448 § 2) (set forth 
supra § 276). 

11. Jud. Code § 237, as amended 
by Act Dec. 23, 1914 (38 U. S. St. at 
L. 790 c 2), Act Sept. 6, 1916 (39 U. 
S. St. at L. 726 c 448 § 2) (set forth 


supra § 276). 
12. Jud. Code § 237, as amended 
by Act Dec. 23 1914 (38 U. S. St. at 


L. 790 ce 2), Act Sept. 6, 1916 (39 U. 
S. St. at ey 726 c 448 § 2) (set forth 
supra 276). é 
[a] Certiorari is not available in 
such case. Kenney v. Supreme 
Lodee of the World L. O. Mia 25200; 
S. 411, 40 SCt 371, 64 L. ed. 638, 10 
LRA 716 [rev 285 Ill. 188, 120 NE 


= 


631, 4 ALR 964]; New Orleans, etc., 
R. Co. v. Searlet, 249 U. S. 528, 39 
SCt 369, 63 L. ed. 752 [rev 115 Miss. 


L. 790 c 2), Act Sept. 6, 1916 (39 U. 
S. St. at L. 726 c 448 § 2) (set forth 
supra § 276). 

14. Jud. Code § 237, as amended 
by Act Dec. 23, 1914 (38 U. S. St. 
at L. 790 c 2), Act Sept. 6, 1916 (39 
U. S. St. at L. 726 c 448 § 2) (set 
forth supra § 276). 

[a] A writ of error is not avail- 
able in such a case. Bullock v. Flor- 
ida, 41 SCt 193; Jett Bros. Dis- 


tilling Co. v. Carrollton, 252 U. S. 1 | 


40 SCt 255, 64 L. ed. 421 [dism writ 
of error 178 Ky. 561, 199 SW 37]; 
Mergenthaler Linotype Co. v. Davis, 
251 U. S. 256, 40 SCt 133, 64 L. ed. 
255 [dism writ of error (Mo. A.) 202 
Sw 300]; Dana v. Dana, 250 U. S. 
220, 39 SCt 449, 63 L. ed. 946 [dism 
writ of error Dana v. Treasurer, etc., 
Gen., 227 Mass. 562, 116 NE 941]; 
Rust Land, etc., Co. v. Jackson, 250 
U. S. 71, 39 SCt 424, 68 L. ed. 850 
[dism writ of error and den cer- 
tiorari (Miss.) 73 S 345]; Chicago 
Great Western R. Co. v. Basham, 
249 U. S. 164, 39 SCt 213, 63 L. ed. 
534 [dism writ of error 178 lowa 
998, 154 NW 1019, 157 NW 192]; An- 
drews v. Virginian R. Co., 248 U. S. 
272, 39 SCt 101, 68 L. ed. 236; Erie 
R. Co. v. Hamilton, 248 U. S. 369, 39 
SCt 95, 63 L. ed. 307; Northern Pac. 
1a 247 U. S. 477, 38 
scCt l; Ireland v. 
388 SCt 319, 


a railroad mortgage, — 
ment is claimed to deprive the mort- 
gagee of his property without due 
process of law, contrary to the Four- 
teenth Amendment. Bullock v. Flor- 
ida, 41 SCt 198. 

/Tc] Where the question is merely 
one of construction of a statute or 
treaty, the validity of which is_not 
assailed, the judgment of the state 
court can be reviewed only by cer- 
tiorari, Erie R. Co. v. Hamilton, 248 
U. S. 369, 39 SCt 95, 63 L. ed. 307 
[dism writ of error 219 N. Y. 343, 
114 NE 399, AnnCas1918A 9281. 

15. Ireland v. Woods, 246 U. S. 
323, 38 SCt 319, 62 L. ed. 745 [dism 
writ of error 221 N. Y. 600, 117 NE 
1081 (aff 177 App. Div. 1, 163 NYS 


16. Ireland v. Woods, 246 U. S. 
323, 38 SCt 319, 62 L. ed. 745 [dism 
writ of error 221._N. Y. 600, 117 NE 
aon (aff 177°” App. Div; 1, £63" NYS 

Discretionary character of writ of 


certiorari see Certiorari §§ 78-87, 
and supra §§ 207, 208. 

17. New Orleans, ete., R. Co. v. 
Scarlet, 249 U. S. 528, 39 SCt 369, 


63 L. ed. 752 [rev 115 Miss. 285, 76 
S 265]; Yazoo, ete. R. Co. v. Mul 
lins, 249 U. S.531, 39 SCt. 368, 63 IL. 
ed. 754 [rev 115 Miss, 348, 76 S 147]. 

18. Steinfeld v. Zeckendorf, 239 
US: 26,36 =SCt 14.°.60" To. eds 125: 
[aff 15 Ariz. 335, 188 P 1044]; Ver- 
den v. Coleman, 22 How. (U. S.) 192, 
16 L. ed. 336; and cases passim. 

[a] Mistake or error in seeking 
review by writ of error instead of 
by appeal, or vice versa, must be 
disregarded, See Act Sept. 6, 1916 
(39 St. at. L. 727 c 448 § 4) and 
supra, § 2138. 

19. Dana v. Dana, 250 U. S. 651 
mem, 40 SCt 9 mem, 63 L. ed. 1203 
mem; Hogarty v. Philadelphia, etc., 
R. Co., 250 U. S. 650 mem, 40 SCt 
12 mem, 63 L. ed. 1180 mem. 

[a] Other cases illustrating the 
fatal consequence of mistake as be- 
tween a writ of error and applica- 
tion for a certiorari. See Minneap- 
olis, ete., R. Co. v. Washburn Lignite 
Coal Co., 41 SCt 140; Mergenthaler 
Linotype Co. v. Davis, 251 U. S. 256, 
40° “SCt 138, 64 “ES ‘ed. 2553, Dana “vi 
Dana, 250 U. S: 220, 39 SCt 449, 63 
L. ed. 946; Rust Land, etc., Co. v. 
Jackson, 250 U. S. 71, 39 SCt 424, 
63 L. ed. 850; Citizens’ Bank v. Op- 
perman, 249 U. S. 448, 39 SCt 330, 63 
L. ed. 701; Erie R. Co. v. Hamilton, 
248 Ui S. 369, 39 SCt 95, 63 Li: ed. 307. 

20. Hogarty v. Philadelphia, etc., 
R. Co., 250 U. S. 650 mem, 40 SCt 12 
mem, 63 L. ed. 1180 mem. 

21. -Smith v. Indiana, 191 U. S. 
138, 24 SCt 51, 48 L. ed. 125 [dism 
app 158 Ind. 548, 638 NE 25, 214, 64 
NE 18, 63 LRA 116]; Kizer v. Tex- 
arkana, etc, RCo; 179 UU. -§.-199, 
21 SCt 100, 45 L. ed. 152; De Lamar’s 
Nevada Gold Min. Co. v. Nesbitt, 177 
U. S. 5238, 20 SCt 715, 44 L. ed. 872; 
Conde v. York, 168 U. S. 642, 18 SCt 
234, 42 L. ed. 611; Northern Pac. R. 
Co. v. Patterson, 154 U. S. 130, 14 
SCt 977) 38: I. ed. 934;. Texas,” ete; 
Ri Co. vi- Johnson, 151 U.S. 81) 14 
Sct 250, 38 L. ed. 81; Ludeling v. 
Chaffe, 143 U. S. 301, 12 SCt 439, 36 
L. ed. 313:  McNulta v. Lochridge, 
{4 UslS. 3272 LOeSCtalle sowed: 
796; Missouri v. Andriano, 138 U.S. 
496, 11 SCt 385, 34 L. ed. 1017; Giles 
v. Little, 134 U.S. 645, 10 SCt 6238, 33 
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question,?? which has been adversely affected by the 
ruling of the state court;?3 and he must himself 
have raised the federal question in the state court.24 
A relator, suing in the name of the state and in its 


behalf, is not entitled to sue out 


from the supreme court of the United States with- 


out the consent of the state.25 


[§ 311]  (c) 


L. ed. 1062; Manning y. French, 133 
U. S. 186, 110 SCt 258, 38 L. ed. 582; 
Miller vy. Lancaster Nat. Bank, 106 
Ui. 024, 20 Le ede, 2895" Lion’ Vi 
Converse, 91 U. S. 105, 23 L. ed. 233; 
Verden_v. Coleman, 1 Black (U. S.) 
472, 17 L. ed, 161; Hale v. Gaines, 
22 How. (U. S.) 144, 16 L. ed. 264; 
Linton v. Stanton, 12 How. (U. S.) 
423, 13 L. ed. 1050; Strader v. Bald- 
Win, 9! How: “U. ‘S!) 261," 13 L.''ed: 


130; Montgomery v. Hernandez, 12 
Wheat. A(U. /S.)..129, -6 lu. ed. 575: 
Owings v. Norwood, 5 Cranch (U. 


S.) 344, 3 L. ed. 120. 

{a] Official interest not sufficient. 
—(1) A county auditor has no per- 
sonal interest entitling him to a 
Writ of error to review a judgment 
requiring him to deduct from the 
assessed valuation of certain real 
estate the amount of a mortgagé 
thereon, in accordance with a stat- 
ute of the state, even though a judg- 
ment personal in form has been ren- 
dered against him for costs, where 
he did not move for a modification 
of the judgment in that particular. 
Smith v. Indiana, 191 U. S. 138, 24 
SCt 51, 48 L. ed. 125 [dism app 158 
Ind, 543, 63 NE 25, 214, 64 NE 18, 
63 LRA 116]. (@) A county court 
and its members have no personal 
interest in a controversy over the 
validity, as affecting county bond- 
holders, of a state statute limiting 
the amount which may be raised by 
taxation, so as to sustain a writ of 
error to review a judgment award- 
ing a mandamus to compel the 
county court to change its assess- 
ment to conform to the require- 
ments of the _ statute. Braxton 
County Court v. West Virginia, 208 
Wes. 192) 28 SCt 275, 52 I ed. 450: 
(3) Members of a state board of 
election commissioners and the sec- 
retary of state have no such interest 
as entitles them to a writ of*error 
to review a judgment enjoining 
them from submitting a proposed 
constitution to the electors, because 
the legislative act has been decided 
to violate the state constitution. 
Marshall v. Dye, 231 U. S. 250, 34 
SCt 92, 58 L. ed. 206 [dism app 178 
Ind. 336, 99 NE 1, AnnCas1915C 200]. 

[b] Decision of state court as to 
interc 3t=.—A case involving a con- 
stitutional question as to the im- 
pairment of the obligation of a con- 
tract will not be dismissed on the 
ground that the constitutional ques- 
tion was raised only by certain pub- 
lic boards which had not the capac- 
ity to raise the question, when: the 
state court has held that such board 
have a fiduciary capacity to present 
the constitutional question, since 
this is a matter of local law on 
which the state decision will be ac- 
cepted. Board of Liquidation vy. 
Louisiana, 179 U. S. 622, 21 SCt 263, 
45 L. ed. 347 [aff 51 La, Ann. 1849, 
26 S 679]. 

22. Conde v. York, 168 U. S. 642, 
18 SCt 234, 42 L. ed. 611. 

[a] Mlustrations.—(1) The objec- 
tion that by the provisions of a 
state statute persons may be de- 
prived of their rights without due 
process of law cannot be raised so 
as to give jurisdiction by one who 
is not affected by such provisions. 
Tyler v. Judges Registration Ct., 179 
U. S. 405, 21 SCt 206, 45 L. ed. 252 
[dism writ of error 175 Mass. 71, 
55 NE 812, 51 LRA 433]. (2) The 
question of the impairment of a con- 


For later cases, developments and changes inthe law see cumulative Annotations, 


Raising of Federal Question in 


FEDERAL COURTS 


a writ of error 


court.?2 


Showing that question a federal one. 


[S$ 310-311 


State Court. It is not sufficient to warrant a review 
by the federal supreme court of the judgment of 
a state court that a federal question might have 
arisen in the case,2° or that it was intended to 
raise it,?7 but it is essential that such a question 
should have been actually raised 28 in the state 


A eonten- 


tract cannot be raised by a stranger) SW 188]; Eastern R. Co. v. Little- 


thereto so as to give jurisdiction. 
Phinney v. Sheppard, etc., Hospital, 
UEC Us. 0,7 20) SCL wiles or sed: 
720. (3) A taxpayer who admits 
that his own tax is correct cannot 
have a writ of error to review a 
construction of the statutes of the 
state, aS exempting in whole or in 
part certain corporations from the 
payment of taxes. State v. Dock- 
erty, 191 U.S. 165, 24 SCt 53, 48 L. 
ed. 133, 68; LRA. 571! 

[b] A decision as to a right or 
an immunity claimed under a United 
States statute will not be reviewed 
unless the right or immunity is one 
in the plaintiff in error. Texas, etc., 
R. Co. v. Johnson, 151 U.S. 81, 14 
SCt 250, 38 L. ed. 81; Missouri v. 
Andriano, 138 U. S. 496, 11 SCt 385, 
34 L. ed. 1012 [aff 92 Mo. 70, 4 SW 


263]. 
23. Ocean Ins. Co. v. Polleys, 13 
Pet. Gus .S.)) 15a 2.10 hi. ed. 105 


(where the decision is in accordance 
with a party’s contention on the fed- 
eral question, he cannot have a writ 
of error). 

24 Sully v: American Nat. Bank, 
Le yee S. 289, 20 SCt 933, 44 L. ed. 

V2 

[a] Tlustration—A decision of a 
state court in favor of a right or 
privilege claimed by a party under 
an act of congress will not be re- 
viewed in the supreme court of the 
United States at the instance of the 
adverse party, who made no claim 
under that statute. De Lamar’s Ne- 
vada Gold Min. Co. v. Nesbitt, 177 
U.S. 523, 20 SCt 715, 44 .L. ed. 872. 

[b] That the question was raised 
by a party other than plaintiff in 
error will not avail him. Sully v. 
American Nat. Bank, 178 U. S. 289, 
20 SCt 935, 44 L. ed. 1072. 

[ce] One who has not appeared 
and been heard on classification 
given by an ordinance providing for 
licensing occupations cannot urge on 
the federal supreme court that he 
has been unjustly discriminated 
against, in that he has been classi- 
fied so as to subject him and his 
business to a higher license tax 
than that required of others in the 
same business. Bradley v. Rich- 
mond, 227 U. S. 477, 33 SCt 318, 57 
Pas 603 [aff 110 Va. 521, 66 SE 

Necessity for raising federal ques- 
tion in state court generally see 
infra Sesid. 

25. Wisconsin v. Frear, 231 U. S. 
616, 34 SCt 272, 58 L. ed. 400 [dism 
writ of error, 148 Wis. 456, 184 NW 
673, 135 NW. 164, LRA1915B 569, 
AnnCasi918A 1147]. 

26. Osborne v. Clark, 204 U. S, 
565, 27 SCt 319, 51 L. ed. 619 [dism 
app 112 Tenn. 483, 80 SW 64]; Yazoo, 
etc., R. Co. v. Adams, 180 U. §. 41, 
21 SCt 256, 45 L. ed. 415 [dism 
writ of error 76 Miss. 545, 25 § 
366]; California Nat. Bank  y, 
Thomas, Lili UW. Syh sata), SCt...4) 
43 L. ed. 231 [dism app 113 Cal. 414, 
45 P 704]; Hagar v. California, 154 


re 639, 14 SCt 1186, 24 L. ed. 
27. Matheson v. Alabama Branch 


Bank 7 How. (U. S.) 260, 12 L. ed. 

28. Jones Nat. Bank v. Yates, 240 
U. S. 541, 36 SCt 429, 60 L. ed. 788; 
Kansas City Western R. Co. v. Mc- 
Adow, 240 U. S. 51, 36 SCt 252, 60 
L. ed. 520 [aff 192 Mo. A. 540, 164 


field, 237 U. S. 140, 35 SCt 489, 59 
L. ed, 878 [dism app (Tex.) 154 SW 
543]; Olympia Min. ete, Co. v. 
Kerns, 236 U. S. 211, 35 SCt 415, 
59 L. ed. 542; Roller v. Murray, 234 
U. S. 738, 34 SCt 902, 58 L. ed. 1570; 
El Paso, etc., R. Co. v. Hichel, 226 
U. S, 590, 338 SCt 179, 57 L. ed. 369; 
Hulbert v. Chicago, 202 U. S. 275, 26 
SCt 617, 50 L. ed. 1026 (dism writ 
of error 213 Tll. 452, 72 Nw 1097]; 
Howard vy. Fleming, 191>U. §S. 126, 
24 SCt 49, 48 L. ed. 121 [dism writ 
of error 129 N. C. 584, 40 SH ThA 
Home for Incurables y. New York, 
LST. Ue Sts bbs, 28 SOey 84, 4unelueaeds 
117, 68 LRA 329 [dism writ of error 
166 N. Y. 602, 59 NE 1123]; Yazoo, 
etc., R. Co. v, Adams, 180 U.S. 41, 
21 SCt 256, 45 L. ed. 415 [dism writ 
of error 76 Miss. 


SW 871]; Levy vy. San Francisco 
Super. Ct., 167 U. S..175, 17 SCt 769, 
42 L. ed. 126; Hagar v. California, 


154 U.S. 639,.14. SCt 1186, 24 L.. ed. 
1044; Wheeler v. Bogue Phalia Drain, 
Dist., 107 Miss. 481, 65 S 563. 

[a] Questions properly disre- 
garded by state court.—Federal 
questions which the highest state 
court is, by its settled practice, jus- 
tified in disregarding either because 
not assigned, or because not noticed 
or relied upon in the brief or argu- 
ment of counsel, will not serve as 
the basis for a writ of error from 
the supreme court. Hulbert v. Chi- 
cago, 202 U. S. 275, 26 SCt 617, 50 
L. ed. 1026 [dism writ of error 213 
Tl, 452, 72 NE 1097]. 

29. Dana v. Dana, 250 U. S. 220, 
39 SCt 449, 63 L. ed. 947; Citizens’ 
Bank v. Opperman, 249 U.’S. 448, 39 
SCt 330, 68 L. ed. 701 [dism writ 
of error (Ind.) 115 NE 55]; South- 
ern Pac. Co. v. Arizona, 249 U. S. 
4725.39 SCt 313, 63.1. ed. 713 [aff 
riz. 20, 165 P 303]; Dickinson 
v. Stiles, 246 U.S. 631, 88 SCt 415, 
62 L. ed. 908; Gasquet vy. Lapeyre, 


panies S. 867, 37 SCt 165, 61 L. ed. 


Ill. 80, 100 NE 151]; Chicago, ete, 
R. Co. v. Railroad Commn., 237 U.S. 
220, 35 SCt. 560, 59 L. ed. 926 [rev 
140 NW 296]; Olympia 
Kerns, 236. U.S. 
. ed. 542 [dism 
255]3,, Dill v. 


etc., ope 
590, 83 SCt 179, 57 L, ed. 


v. Melton, 
54. L. ed. 921; 
Co. v. Slade, 
ein bi L. ed. § 5 ne 
. Co. v. McDonald, 214 ¥U. 
SCt 546, 53 L. fasts eietee 
Oil Co. v. Texas, 
SCtuiiZ20euben dae eat 417; Frank v. 
Volikommer, 205 U_ g. 520,727. <SCt 
596, 51 L. ed. 911; Osborne 
204 U. S. 565, 27 sct 319, 
619; Louisville, etc., 


212 U. S. 86, 29 


SCt 671, 
Chicago, 202 U: Ss. 


Same title, page and note number. 


ed. 963; Waters-Pierce _ 


a 


Ete ae 


tion in the state court that there 


jation of a constitutional guaranty which is eon- 
tained in both the state and the federal constitu- 
tions does not raise a federal question where no 
reference to the federal constitution is made, it 
being presumed in such case that the state con- 


stitution was intended.®° 


Merely setting up a general right under a fed- 
eral statute does not present a case within the 
é an authority exercised under the 
United States,’’ where the validity of the statute 


66 


category of 


is not in question.®1 
A party who has raised but one 


50 L. ed. 1026; O’Callaghan’ v. 
O’Brien, 199 U. S. 89, 25 SCt 727, 
50 L. ed. 101; McMillen v. Ferrum 


Min.;'Co.,1 19% Us S. 348,025 SCt.533; 


49 L. ed. 784; Western Electrical 
Supply Co. v. Abbeville Blectric 
hisht, setes(sCoy- 197 Ui 2 99}4 25 


SCt 481, 49 L. ed. 765; Adams Ex- 
press Co. v. Iowa, 196 U. S. 147, 25 
SCt 185, 49 L. ed. 424; American 
Express Co. v. Iowa, 196 U. S. 147, 
25 SCt 185, 49 L. ed. 424; Chicago, 
ete., R., Co. v. McGuire, 196 U. S. 
128, 25 SCt 200, 49 L. ed. 413; Hard- 
ing v. Illinois, 196 U. S. 78, 25 SCt 
176, 49 L. ed. 394; Southern R. Co. 
v. Carson, 194 U. S. 136, 24 SCt 609, 
48 L. ed. 907 [aff 68 S. C. 55, 46 SE 
525]; National Mut. Bldg., _ etce., 
Assoc. v. Brahan, 193 U. S. 635, 24 
SCt 532, 48 L. ed. 823; Howard v. 
Fleming, 191 U. S. 126, 24 SCt 49, 
48 L. ed. 121; Onondaga Nation v. 
Thacher, 189 U. S. 306, 23 SCt 636, 
47 L. ed. 826 [dism writ of error 
169 N. Y. 584, 62 NE 1098]; Hooker 
v. Los Angeles, 188 U. S. 314, 23 SCt 
395, 47 L. ed. 487, 68 LRA 471; New 
York Mut. L. Ins. Co. v. McGrew, 
188-98: 291, 23 SCt 375) 47 Lied: 
480, 63 LRA 33; Home for Incurables 
v. New. York, 187 U. S. 155,-23 SCt 
84, 47 L. ed. 117, 63 LRA 329; Mal- 
lett v. North Carolina, 181 U. S, 589, 
21 SCt 730, 45 L. ed. 1015; Lynde 
v. Lynde, 181 U. S. 183, 21 SCt 555, 
45 L. ed. 810 [aff 162 N. Y. 405, 56 
NE 979, 76 AmSR 332, 48 LRA 679]; 
Yazoo, ete., R. Co. v. Adams, 180 
U. S. 41, 21 SCt 256, 45 L. ed, 415 
[dism writ of error 76 Miss. 545, 
25 S 366]; Kizer v. Texarkana, etc., 
BR. Co0./3°179' US. 199,721 -SCt100, 
45 L. ed. 152 [dism writ of error 66 
Ark. 348, 50 SW 871]; Chapin v. Fye, 
79S. 1273, 21 SCH71,045 Wired. 
119; Sully v. American Nat. Bank, 
178 U. S. 289, 20 SCt 935, 44 L. ed. 
1072: Bollin v. Nebraska, 176 U. S. 
83, 20 SCt 287, 44 L.-ed. 382; Tellu- 
ride Power Transmission Co. v. Rio 
Grande Western R. Co., 175 U.S. 
639, 20 SCt 245, 44 L. ed. 305; Citi- 
zens’ Sav. Bank v. Owensboro, 173 
U. S. 636, 19 SCt 571, 43 L. ed. 840; 
Columbia Water Power Co. v. Co- 
lumbia Electric St.-R., ete., Co., 172 
U. S. 475, 19 SCt 247, 48 L. ed. 521; 
Levy v. San Francisco Super. Ct, 
UGT th S175, AT SCE 769) 142! Ls, ed. 
126; F. G. Oxley Stave Co. v. But- 
ler County, 166 U. S. 648, 17 SCt 
709, 41 Ll. ed. 1149; Chicago, etc. R. 
Co. v. Chicago, 164 U. S. 454, 17 SCt 
1g? 41 L. ed. 511; In re Buchanan, 
158 U.S. 31, 15 SCt 723, °39 L. ed. 
884: Hagar v. California, 154 U. Ss. 
639, 14 SCt 1186, 24 L. ed. 1044; 
Dunean v. Missouri, 152 U. S. 377, 
14 SCt 570, 38 L. ed. 485; Powell v. 
Brunswick County, 150 U. S. 433, 14 
Sct 166, 37 L. ed. 1134; Roby v. 
Colehour, 146 U. S. 158, 13 SCt 47, 
86 L. ed. 922; O’Neil v. Vermont, 144 
U. S. 323, 12 SCt 693, 36 L. ed. 450; 
Leeper v. Texas, 139 U.S. 462, 11 
SCt 577, 35 L. ed. 225; Baldwin v. 
Kansas, 129 U. S. 52, 9 SCt 193, 
32 L. ed. 640; Chappell v. Bradshaw, 
128 U. S. 132, 9 SCt 40, 32 L. ed. 369; 
French v. Hopkins, 124 U. S. 524, 
'g sct 589, 31 L. ed. 536; Ex p. 
HOV Lote oe SCt yal, ot 
80; Poydras de la Lande v. 


FEDERAL COURTS 


has been a vio- 


federal question 


Louisiana, 18 How. 192, 15 L. 
350; Keene v. Clark, 10 Pet. 291, 
9 L. ed. 429; Mississippi, etc., R. 
Co. v. Rock, 4 Wall. (U. S.) 177, 18 
L. ed. 381; Armstrong v. Athens 
16 Pet. (U. S.) 281, 10 L. 


[a] Illustration. — The supreme 
court has no jurisdiction where the 
only suggestion that a federal ques- 
tion was involved was put forward 
after the highest state court had af- 
firmed, on a second appeal, a judg- 
ment rendered by the court ' below 
in strict obedience to its mandate, 
compliance with such mandate be- 
ing, in fact, the only question open 
to and determined by the highest 
court. Bonner v. Gorman, 213 U. S. 
86, 29 SCt 488, 53 L. ed. 709. 

[b] Request for instructions.—A 
federal question is presented in 
time and in the proper form by re- 
quested instructions in a state trial 
court, asserting rights under the 
federal constitution, which, if they 
actually exist, entitle the party as- 
serting them to an instruction di- 
recting a verdict in its favor. Na- 
tional Mut. Bldg., ete. Assoc. v. 
Brahan, 193 U. S. 635, 24 SCt 532, 
48 LL. ed. 823 [aff 80 Miss. 407, 31 
S840, 57 LRA 793]. 

30. Bowe v. Scott, 233 U. S. 658, 
34 SCt 769, 58 L. ed. 1141 [dism app 
113 Va. 499, 75 SE 123]; Kipley v. 


ed. 


Tllinois, 170 U. S. 182, 18 SCt 550, 
42 LL. ed. 998; Miller v. Cornwali 
R, 7Coj°° 168 U. S. °131,° 18: SCta34, 


42 L. ed. 409. ; 
81. Telluride Power Transmission 
Co. v. Rio Grande Western R. Co., 
175 U. S. 639, 20 SCt 245, 44 L. ed. 
305 [dism writ of error 16 Utah 125, 


51 P 146]. 

32. Keokuk, etc. Bridge Co. v. 
Tllinois, 175 U. S. 626, 20 SCt 205, 
44 TL. ed: 299 [aff 176 Ill. 267, 52 


NE 117]; Dewey v. Des Moines, 173 
U. S. 198, 19 SCt 379, 43 L. ed. 665 
[rev 101 Iowa 416, 70 NW 6051. 
33. Northern Pac. R. Co. v.. So- 
lum, 247 U. S. 477, 38 SCt 550, 62 
L. ed. 1221 [rev 13 Minn. 938, 157 
Nw 996, 133 Minn. 461, 157 NW 
998, dism writ of error 136 Minn. 
468, 162 NW 1087]; Dickinson v. 
Stiles, 246 U. S. 681, 38 SCt 415, 62 
L. ed. 908 [aff 137 Minn. 410, 163 
NW 791]; Cissna v. Tennessee, 246 
U. S. 289, 38 SCt 306, 62 L. ed. 720 
[rev 119 Tenn. 47, 104 SW 437]; 
Mallinckrodt Chemical Works v. 
Jones, 238 U. S. 41, 35 SCt 671, 59 
L. ed. 1192 [aff 249 Mo. 702, 156 
Sw 967]; Louisville, etc, R. Co, v. 
Higdon, 234 U. S. 592, 34 SCt 948, 
58 L. ed. 1484 [aff 149 Ky. 321, 148 
SW 26]; Carlson v. Washington, 234 
U. S. 103, 34 SCt 717, 58 L. ed. 1237 
[aff 66 Wash. 639, 120 P 104]; North 
Carolina R. Co. v. Zachary, 232 U. 8S. 
248, 34 SCt 305, 58 L. ed. 591 [rev 
156 N. C. 496, 72 SE 858]; Miedreich 
v. Lauenstein, 232 U. S. 236, 34 SCt 
309, 58 L. ed. 584 [aff 172 Ind. 140, 
86 NE 963, 87 NE 1029]; St. Louis, 
ete., R. Co. v. Hesterly, 228 U. S. 
702, 33 SCt 703, 57 L. ed. 1031 [rev 
98 Ark. 240, 135 SW 874]; Sullivan 
v. Texas, 207 U. S. 416, 28 SCt 215, 
52 L. ed. 274; Chambers v. Balti- 
more, étc., R. Co., 207 U. S. 142, 28 
sct 34, 52 L. ed. 148 [aff 73 Oh, 


[25C.J5.] 949. 


in the state courts cannot, in the federal supreme 
court, argue, in addition thereto, another, not con- 
nected with it, not raised in any of the courts below, 
and not necessarily arising on the record, although 
the record discloses facts on which the question 
might have been raised.?? 

Time and mode of presenting question. 
a federal question has been actually considered and 
decided by the state court of last resort, the time 
at which or the method in which such question 
was presented is immaterial as bearing upon the 
right to a review in the federal supreme court.?? 
But in order for a right of review to be fairly 


Where 


St. 16, 76 NE 91, 11 LRANS 1012]; 
Tilt v. Kelsey, 207 U. S. 43, 28 SCt 
1, 52 L. ed. 95 [rev 182 N. Y. 557, 
75 NE 1134]; Yates v. Jones Nat. 
Bank, 206 U. S. 158, 27 SCt 638, 51 
L. ed. 1002; Schlemmer v. Buff™) 

ete., (R. Co, 205 U.S2j) 27% SCt: 409; 
51 L. ed. 681; Eau Claire Nat. Bank 
v. Jackman, 204 U. S. 522, 27 Sct 
391, 51 L. ed. 596; McKay v. Kaly- 
ton, 204 U. S. 458, 27 SCt 346, 51 
L. ed. 566; Montana v. Rice, 204 U.S. 
291, 27 SCt 281, 51 L. ed. 490; Illinois 
Cent. R. Co. v. Edwards, 203 U. S. 
531, 27 SCt_159, 51 L. ed. 305; Illi- 
nois Cent. R. Co. v. McKendree, 203 
U. S. 514, 27 SCt 158, 51 L. ed. 298; 
Merchants’ Nat. Bank v. Wehrmann, 
202 U. S. 295, 26 SCt 6138, 50 L. ed. 
1036; French vy. Taylor, 199 U. S. 
274, 26 SCt 76, 50 L. ed. 189; Lavag- 
nino v. Uhlig, 198 U. S. 448, 25 SCt 
716, 49 L. ed. 1119; Leigh v. Green, 
193 U. S. 79, 24 SCt 390, 48 L. ed. 
623; Grand Rapids, ete., R. Co. v. 
Osborn, 193°. -Siicl7, 24 (SCts 310, 
48 L. ed. 598; San Jose Land, etce., 
Co. v. San Jose Ranch Co., 189 U. S. 
177, 23 SCt 487, 47 L. ed. 765; Mal- 
lett v. North Carolina, 181 U. S. 589, 
21 SCt 730, 45 L. ed. 1015; Yazoo, 
ete.,’ R. Co. v. Adams, 180 U. S: 1, 
21 SCt 240, 45 L. ed. 395; Telluride 
Power Transmission Co. v. Rio 
Grande Western R. Co., 175 U. S. 
639, 20 SCt 245, 44 L. ed. 305; Colum- 
bia Water Power Co. v. Columbia 
Hlectric St.-R., etc., Co., 172, U. S.: 
475, 19 SCt 247, 43 L. ed. 521; Meyer 
v. “Richmond, 172 U.S... 82, 19° SCt 
106, 48 LL. ed. 874 [cit Loeber v. 
Schroeder, 149 U. S. 580, 138 SCt 934, 
37 L. ed. 856]; Green Bay, etc., Canal 
Co. v. Patten Paper Co., 172 U. S. 
58, 19 SCt 97, 43 L. ed. 364; Chicago, 
ete, R. Co. v. Chicago, 166 U. S. 
226, 17 SCt 581, 41 L. ed. 979; Egan 
vei Hart) 165: U.S: 188,10 SCt<300, 
41 L. ed. 680; Dibble v. Bellingham 
Bay Land Co., 163 U. S. 63, 16 SCt 
939, 41 L. ed. 72; Sayward v. Denny, 
£58, We S.i 180, abt SCth 727, 39 Lived: 
941; Powell v. Brunswick County, 
150 U. S. 438, 14 SCt 166, 37 L. ed. 
1134; Kaukauna Water-Power Co. v. 
Green Bay, etc., Canal Co., 142 U. S. 
254, 12 SCt 178, 35 L. ed. 1004; Krei- 
ger v. Shelby R. Co., 125 U. S. 39, 
8 SCt 752, 31 L. ed. 675; Crescent 
City Live-Stock, etc., Co. v. Butchers’ 
Union Slaughter House, ete., Co., 120 
U.S, 141, 7 SCt 472, 30 L. ed. 614; 
Philadelphia Fire Assoc. v. New 
York; .119° U. 4S. “110;47 SCt:-108; 30 
L. ed. 342; Gross v. U. S. Mortgage 
Co., 108 (U.S. 477, 2 SCt 940, 27 L. 
ed. 795; Crossley v. New Orleans, 108 
U. S. 105, 27 L. ed. 667; Murdock v. 


Memphis, 20 Wall. (U. S.) 590, 22 
L. ed. 429; Delmas v. Merchants’ 
Mut. Ins. Co., 14 Wall. (U. S.) 661, 


20 L. ed. 757; Furman v. Nichol, 8 
Wall. (U. S.) 44, 19 L. ed. 370; Mis- 
sissippi, etc., R. Co. v. Rock, 4 Wall. 
(U. Sir Lee 18 oh. sed. 3815 “Bridge 
Proprietors,  etc., . v. Hoboken 
Land, etc., Co., 1 Wall. (U. S.) 116, 
17 L. ed. 571; Hoyt v. Thompson, 1 
Black’ (Uv S:)' 518,717 ‘L. ‘ed. 65; 
Farney v. Towle, 1 Black (U. S.) 
350, 17 L. ed. 216; Crowell v. Ran- 
dell, 10 Pet. (U. S.) 368, 9 L. ed. 458; 
Davis v. Packard, 6 Pet. -(U. S.) 41, 


8 L. ed. 312; Fisher v. Cockerell, 5 
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predicable upon the refusal or omission of the state 
court to decide a federal question, the question 
must have been raised.and presented at such time 


and in such manner as to bring 
fore the court for consideration.3+ 


Pet. (U. S.) 248, 8 L. ed: 1143 Harris 
VesDeoennie, (3) Pet.) (WaiSp2292; Weke 
ed. 683; Satterlee v. Matthewson, 2 
Pet. (U. S.) 380, 7 L. ed. 458; Willson 
v. Black Bird Creek Marsh Co., 2 
Pet. (U. S.) 245, 7 L. ed. 412; Hickie 
Wenotarke,. 1° Pet.-.(U.,S:) “94,7 "Ts. 
ed. 67; Miller v. Nicholls, 4 Wheat. 
(U. S.) 311, 4 L. ed. 578; Moliter v. 
Wabash R. Co., 180 Mo. A. 84, 168 
SW 250. 

“Where it clearly and unmistak- 
ably appears from the opinion of the 
state court under review that a Fed- 
eral question was assumed by the 
highest court of the State to be in 
issue, was actually decided against 
the Federal claim, and the decision 
of the question was essential to the 
judgment rendered, it is sufficient 
to give this court authority to re- 
examine that question on writ of 
error.” Montana v. Rice, 204 U. S. 
291, 299, 27 SCt 281, 51 L. ed. 490 
[aff 33 Mont. 365, 83 P 874]. 

“Tt is not, therefore, important 
that the defendant neither filed nor 
offered to file an answer specially 
setting up or claiming a right under 
the Constitution of the United States. 
It is sufficient if it appears from the 
record that such right was specially 
set up or claimed in the state court 
in such manner as to bring it to 
the attention of the court.” Chicago, 
éte.,..R. *Co.iv., Chicago, 166 U. S. 226, 
231, 17 SCt 581, 41 L. ed. 979 [quot 
Meyer v. Richmond, 172 U. S, 82, 19 
SCt 106, 111,438 L. ed. 374]. 

[a] If the state court holds that 
a federal question has been raised 
before it according to its practice, 
and proceeds to determine such ques- 
tion, the supreme court of the United 
States will regard the question as 
having been duly raised. Mallinck- 
rodt Chemical Works v. Missouri, 
238 U. S. 41, 35 SCt 671, 59 L. ed. 
1192; North Carolina R. Co. v. Zach- 
ary, 232 U. S. 248, 34 SCt 305, 58 
L. ed. 591, AnnCas1914C 159; Mie- 
dreich v. Lauenstein, 232 U. S. 236, 
34 SCt 309, 58 L. ed. 584. 

[b] A certificate of the highest 
court of a state to the effect that it 
necessarily considered the federal 
question relied upon to sustain a 
writ of error from the supreme 
court, which the record shows was 
raised, removes any objection that 
such questicn was raised too late 
under the local procedure. Cincin- 
nati, ete, Packet Co. v. Bay, 200 
U. S. 179, 26° SCt 208, 50 L. ed. 428. 

[e] Motion for new trial.—In 
condemnation proceedings, where no 
answer is required, a federal right 
is sufficiently claimed if set up ina 
written motion for new trial; and 
the overruling of such motion is a 
denial of the right, so as to render 
a judgment of the state supreme 
court affirming the judgment below 
reviewable on error in the federal 
Supreme court. Chicago, ete., R. Co. 
We Chicaro,, 166)1U.'S.. 226) 11 7#3Set 
581, 41 L. ed. 979. 

[dad] Motion to set aside judgment, 
—A decision of a state court adverse 
to a claim under the federal consti- 
tution, specially made in a motien 
to set aside the judgment, raises a 
federal question, for the purpose of 
a review in the supreme court of the 
United States. Manley v. Park, 187 
U. S. 547, 23 SCt 208, 47 L. ed. 296 
[aff 62 Kan. 553, 64 P 28]. 

34. Godchaux Co., Inc. v. Estopi- 
nal, 251 U. S. 179, 40 SCt 116, 64 
L. ed. 213 [dism writ of error 142 
La. 812, 77 S 640]; Hartford L. Ins. 


Co. v. Johnson, 249 U. S. 490, 39 
Sct 336, 683 L. ed. 722 [dism cer- 
tiorart -271 M6. (562, 1197 ) SW 132 
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it properly be- 
Where a party 


(aff 166 Mo. A. 261, 148 SW 631)]; 
Barbour vy. Georgia, 249 U. S. 454, 
39 SCt 316, 63 L. ed. 704 aff 142 
Ga. 667, 92 SE 70, 2 ALR 1095]; 
Missouri, ete., R. Co. v. Sealy, 248 
Ue Ss 363, 189 SCti 97.682. ed. 296 
[dism writ of error 98 Kan. 22%, 
158 P 62]; Atlantic Coast Line R. 
Co,,.v... Mims, ; 242 |U. S. 532, 37 SCt 
188, 61 L. ed. 476; Louisville, etc., 
R. Co. v. Melton, 218 U. S. 36, 30 
SCt 676, 54 L. ed. 921, 47 LRANS 
84 [aff 127 Ky. 276, 105. SW 366, 
32 KyL 51, 110 SW 233, 33 Ky. 321, 
112 SW 618, 33 KyL 1042]; First 
Nat. Bank vy. Estherville, 215 U. S. 


341,'°30 SCt 162,054 Lee 'ed.o02233 
Thomas v. Iowa, 209 U. S. 258, 28 
SCt 487, 52 Le~ed. .782; Swing _v. 


Western Lumber Co., 205 U. S. 275, 
27 SCt 497, 51 L. ed. 799 [dism writ 
of error 140 Mich. 344, 103 NW 816]; 
Michigan Sugar Co. v. Dix,,185 U.S. 
112, 22 SCt 581, 46 L. ed. 829 [dism 
writ of error 124 Mich. 674, 83 NW 
625, 83 AmSR 354, 56 LRA 329]; 
Sully v. American Nat. Bank, 178 
U. S. 289, 20 SCt 935, 44 L. ed. 1072; 
Louisville, etc., R. Co. v. Louisville, 
166 Us! S2.709, 17 \SCt..725, 41) L. ed. 
1173; F. G. Oxley Stave Co. v. But- 
ler County, 166 U. S. 648, 17 SCt 
709, 41 L. ed. 1149. 

[a] Wustrations.—(1) An aver- 
ment in an answer in a suit by a 
divorced wife on a policy of insur- 
ance on her former husband’s life, 
that, by virtue of the Hawaiian laws 
and the decree of divorce thereunder, 
all her rights in such policy had 
passed to and become the property 
of her husband, is not the special 
assertion of a right or claim under 
the treaty with Hawaii. Mutual L. 
Ins. Co. v.~McGrew, 188 U. S. 291, 
23 SCt 375, 47 L. ed. 480, 683 LRA 33 
[dism writ of error 132 Cal. 85, 64. P 
103, 84 AmSR 20]. (2) The mere 
fact that a defendant in a state court 
pleads a purchase of realty at fore- 
closure sale, under a decree of a 
federal court, as his source of title, 
does not constitute a special setting 
up or claiming of a right or title un- 
der authority exercised by the United 
States. Union Mut. L. Ins, Co. v. 
Kirchoff, 169 U. S. 103, 18 SCt 260, 
42 L. ed. 677. (3) A statement in 
a pleading that the other party in- 
tended to set up certain rights un- 
der certain mining claims, and that 
these claims were abandoned and 
forfeited before certain other claims 
were located, is not sufficient to con- 
stitute a definite claim of a right or 
title under a statute of the United 
States. Speed v. McCarthy, 181 U. S. 
269, 21 SCt 613, 45 L. ed. 855 [dism 
writ of error 12 S. D. 7, 80 NW 185, 
50 LRA 190]. 

[b] Question should be raised by 
pleadings,—Sayward v. Denny, 158 
Wy Shalso;, 15 “SCt. Wiis 39) Tv ed 944: 
Chouteau v. Gibson, 111 U. S. 200, 
4 SCt 340, 28 L. ed. 400; Cincinnati 
Commercial Bank v. Buckingham, 5 
How. (U. S.) 317, 12 L. ed. 169. 

{c] An objection by an interstate 
railway carrier sued for the death 
of an employee that, if liable at all, 
it was, under Federal Employers’ 
Liability Act April 22, 1908, liable 
only to personal representatives of 
the deceased, was interposed in time, 
so that it was error to overrule it, 
where the petition stated a case un- 
dez the state statute and the carrier 
suggested that the state statute 
might not be applicable and made a 
specific objection under the federal 


‘statute after the evidence disclosed 


that it was controlled by such stat- 
ute. St. Louis, etc., R. Co. v. Seale, 
229 U. S. 156,.33 SCt 651, 57 L. ed. 
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to an action in a state court specially claims a 
right under the constitution or laws of the United 
States, the decision of the state court as to the 
sufficiency of the allegations to present such claim 
is not necessarily conclusive upon the federal su- 


1129 | [rev “(Tex Civ: A.) 143 “Sw 
1099]. 


_ [d] Requests for or objections to 
instructions.—A party who insists, 
by way of objection to or requests 
for instructions, upon a construction 
of a federal statute which will lead 
to a judgment in his favor, sets up 
a claim of a right or immunity un- 
der such statute. St. Louis, etc., R. 
Cow v. Taylor, 210° US! 281,28 «Sct 
616, 52 L. ed. 1061 [rev 83 Ark. 591, 
98 SW 958]. 

[e] Claim in objections to assess- 
ment.—The mere ciaim of a right 
under the constitution of the United 
States in the objections filed to the 
confirmation of an assessment for a 
public improvement, which was never 
afterward brought to the attention 
of the trial court or the supreme 
court of the state, is not sufficient 
to sustain a writ of error. Hulbert 
v. Chicago, 202 U. S. 275, 26 SCt 617, 
50 L. ed. 1026 [dism writ of error 
213 Ill. 452, 72 NE 1097]. 

{[f] Question raised in brief.— 
Assuming that the mere raising of 
a federal question in the brief sub- 
mitted to a state appellate court is 
sufficient to invest the supreme court 
of the United States with jurisdic- 
tion of a writ of error to such court, 
it must appear that some provision 
of the federal, as distinguished from 
the state, constitution was relied 
upon, and such provision must be 
set forth. New York Cent., etc., R. 
Co. v. New York, 186 U. S. 269, 22 
SCt 916, 46 L. ed. 1158 [dism writ 
ra aes 49 App. Div. 281, 63 NYS 

[g] A showing at every stage of 
the litigation in the state courts of 
the intention of a national bank to 
rely upon the United States banking 
laws for immunity against liabilities 
arising out of its ownership of 
shares in a partnership is sufficient 
to sustain the appellate jurisdiction 
of the supreme court of the United 
States, although the bank did not, in 
the first instance, anticipate the spe- 
cifie and qualified form in which the 
immunity finally was denied, espe- 
cially where the highest state court, 
by a_ certificate, made part of its 
record and judgment, stated that the 
federal question was involved. Mer- 
chants’ Nat. Bank vy. Wehrmann, 202 
U. S. 295, 26 SCt 6138, 50 L. ed. 1036. 

{h] Allegation of citizenship.— 
An allegation by a party in his pe- 
tition that he is a resident of a 
certain state, in which his business 
is conducted, will-be held a sufficient 
allegation that he is a citizen of such 
state, on writ of error in the su- 
preme court of the United States to 
review a decision of a state court, 
as denying to the party privileges 
and immunities secured to citizens 
of each state, where the question 
was not raised in the state court. 
Blake v. McClung, 172 U. S. 239, 19 
SCt 165, .48 L. ed. 4392. 

[ij The necessity of invoking the 
protection of the commerce clause 
of the federal constitution, if the 
repugnancy to that clause of certain 
state legislation is to be considered 
by the supreme court of the United 
States On writ of error to a state 
court, is not obviated by reference 
to U. S. Const. Amendm. XIV, as in- 
validating such legislation. Cox v. 
Texas, 202 U. S. 446, 26 SCt 671, 50 
L. ed. 1099 [aff 37 Tex. Civ. A. 607, 
85 SW 34]. 

{j] Averments held sufficient.— 
(1) An answer in a suit in a state 
court to foreclose a lien created by 
a reassessment, alleging that the no- 
tice of reassessment was insufficient, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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preme court,®> although it is well established that 
the decision of the state court as to whether or 
not the claim involving a federal right has been 
properly asserted in such court is binding on the 
supreme court when it is clear that such decision 
was rendered in good faith and not in a spirit of 
evasion for the purpose of defeating the federal 


tight claimed.*¢ 


; Presenting question in trial court. The review- 
ing power of the supreme court of the United 
States being confined to the judgments and decrees 
of the highest state court in which a decision: could 
be had,?7 it follows that in the great majority of 
cases the decision which was brought up for re- 


and that by reason thereof defend- 
ant’s property was sought to be 
taken without due process of law, 
and in conflict with the terms of the 
Feurteenth Amendment, raises a fed- 
eral question, so as to give the su- 
preme court jurisdiction. Belling- 
ham Bay, etc., R. Co. v. New What- 
com, 172 U. S. 314, 19 SCt 205, 43 
L. ed. 460 [aff 16 Wash. 131, 47 P 
236]. (2) A cross complaint by a 
canal company, in a suit in a state 
court, setting up and claiming a 


right to a water power on the ground | 


that it was created by a dam, canal, 
and other improvements owned and 
operated by the United States, and 
that the canal company’s right and 
title to the water power 
arose under and by virtue of certain 
alleged and recited acts of congress, 
and especially by virtue of an al- 
leged contcact between the United 
States and the canal compahy where- 
by the use of the surplus water, 
not needed for purposes of naviga- 
tion, was granted and reserved to 
the canal company, “specially set up 
and claimed” federal rights. Green 
Bay, ete., Canal Co. v. Patten Paper 
Go., 172 U- S. 58, 19 SCt—97, 43 L. 
ed, 364. (3) An assignment of error 
in a state court which has -refused 
to give effect to a judgment of a cir- 
cuit court of the United States in 
deciding a controversy before it, 
which states the refusal of the trial 
court to give proper and full credit 
to the judgment of the circuit court, 
thereby denying to the complaining 
party ‘a right arising under the au- 
thority of the United States,” does 
not lack certainty of specification. 
Virginia-Carolina Chemical Co. Vv. 
Kirven, 215 U. S. 252, 30 SCt 78. 
54 L. ed. 179 [aff 77 S. C. 493, 58 SE 
424]. (4) Allegations that statutory 
permission given to a city to dis- 
charge its sewage in water over 
oyster beds violates the contract 


clause and the Fourteenth Amend-: 


ment to the federal constitution are 
sufficient. Darling v. Newport News, 
249 U. S. 540, 39 SCt 371, 63 L. ed. 
759 [aff 123 Va. 14, 96 SE 807, 3 
ALR 748]. (5) A question, under 
the full faith and credit clause of 
the federal constitution, as_to the 
law of another state, was sufficiently 
raised to support a writ of error to 
review a judgment of a New York 
-eourt holding that the law of New 
York governs the rights of a Massa- 
chusetts benefit society where a 


Massachusetts judgment construing; 


the charter was expressly pleaded. 


Supreme Council R. A. V. Green, 
Sa RAI So Hote, oo Seu 124,059 
TL. ed. 1089 [rev 144 App. Div. 761, 
129 NYS 791, 206 N. Y. 591, 100 NE 
411]. (6) The question whether 
proper effect was given to the In- 
terstate Commerce Act of Febr. 4,, 


1887, and its amendments, in inter- 
preting a stipulation in a bill of lad- 
ine for an interstate shipment re- 
quiring noticé of claims for damages 
to be given to the carrier’s officers 
or station agents as excluding offi- 
cers or station agents of connecting 
carriers, is fairly presented, so as to 
sustain a writ of error to review a 


so created. 
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question.*° If, 


judgment of the highest state court 
adjudging the stipulation. to be no 
defense to the initial carrier when 
sued for injuries to the shipment, 
being unreasonable and inoperative, 
because no officer or agent primarily 
employed by the initial carrier was 
accessible at destination, where a 
through bill of lading was issued 
under the federal legislation, the 
pleadings show that its application 


was invoked, and in the answer, as: 


also in the instructions given at 
the defendant carrier’s request, there 
was a distinct assertion that notice 
was not given to any officer or Sta- 
tion agent of the connecting carrier, 
which means that defendant was 
proceeding upon the theory that the 
stipulation, when read in connection 
with the federal statutes, contem- 
plated and recognized that notice to 
an officer or agent of the connecting 
carrier would suffice. Northern Pac. 
R. Co. v. Wall, 241 U.S. 87, 36 SCt 
493, 494, 60 L. ed. 905. 

{k] General averments insuffi- 
cient.—(1) A general statement that 
the judgment violates the federal 
constitution, or the rights of the 
party thereunder, or that it is with- 
out due process of law, will not raise 
a federal question, even though the 


‘judgment is a final one, where such 


statement appears only in the speci- 
fications of error. Clarke v. McDade, 
165 U. S. 168, 17 SCt 284, 41 L. ed. 
673. (2) The assertion, on a mo- 
tion for new trial, that a state stat- 
ute is contrary to the federal con- 
stitution, without pointing out the 
provision of that instrument which 
it is claimed to violate, does not pre- 
sent a federal question: Harding v. 
Illinois, 196 U. S. 78, 25 SCt 176, 49 
L. ed. 394 [dism writ of error 202 
Til. 122, 66 NE 962]. (3) Where the 
record discloses no federal right as- 
serted in terms, and no such right 
in issue and necessarily determined, 
in the state court, the ground as- 
signed-on a motion for a new trial 
that the judgment is ‘contrary _ to 
law” cannot be construed as dis- 
tinctly referring to the denial of 
a federal right. Capital Nat. Bank 
v. Cadiz First Nat. Bank, 172 U.S. 
425, 19 SCt 202, 43 L. ed. 502 [aff 
49 Nebr. 795, 69 NW 1151]. (4) A 
general statement in the answer to 
quo warranto proceedings in a state 
court to forfeit the franchise of a 
corporation for its violation of a 
state statute, that the proper remedy 
is by a criminal prosecution, and 
that “this proceeding is in violation 
of the constitution of the United 
States,” is not sufficient to raise a 
federal question, where no specifica- 
tion is made as. to the particular 
clause of the constitution relied 
upon, and there is nothing in the 
record to show: that the ‘attention of 
the state court was directed to that 
question. Capital City Dairy Co. v. 
Ohio, 183 U. S. 238, 22 SCt 120, 46 
L. ed. 171 [aff 62 Oh. St. 350, 57 NH 
62, 57 LRA 181]. (5) Change in 
pleadings after mandate from su- 
preme court. Where a case has 
been taken to the United States su- 
preme court, and mandate is issued 
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view is one rendered on appeal from, or writ of 
error to, a lower court of the state, and as it is 
a rule of almost universal application that ques- 
tions not raised in the trial court will not be con- 
sidered on appeal,?8 one who desires to save his 
right of review by the federal supreme court must, 
in order that such right be absolute, raise the fed- 
eral question on which he relies in the trial court,?® 
and one who, on appeal or writ of error to a state 
court, raises a, federal question not set up in the 
trial court, cannot ask a review by the supreme 
court of the United States in case the state ap- 
pellate court declines or omits to consider such 


however, a federal question is 
therefrom, the state supreme court 
will not allow a change in the plead- 
ings to present a federal question 


not before raised. Larabee Flour 
Mills Co. v. Missouri Pac. Co., 
94 Kan. 683, 147 P 492. = 

35. Covington, ete, Turnp. Road 


Co.’ v. Sandford, 164 U. S; 578, 17 
SCt 198, 41 L. ed. 560. 

36. Hartford L. Ins. Co. v. John- 
son, 249 U. S. 490, 39 SCt 336, 63 
L. ed. 770; Missouri, ete., R. Co. 
vi Sealy, 248 -W. S. 363, 39 ‘SCt- 97, 
63 L. ed. 296; Atlantic Coast Line 
R.. Cov. Mims, 242 U; Si 532) 37 
SCt 188, 61 L. ed. 476; Gasquet v. 
Lapeyre, 242 U. S. 367, 37 SCt 165, 

L. ed. 3867; Louisville, ete. R. 
Co. v. Woodford, 234 U. S. 46, 34 
SCt 7389, 58 L. ed. 1202 [dism app 
152 .Kyi? 398)" 153 SW (722, 153) Ky. 
185, 154 SW 1083]. 

37. See supra § 276. : 

38. See Appeal and Error §§ 580-— 


950. 

39. Willoughby v. Chicago, 2385 
U. S. 45, 35 SCt 23, 59 L. ed. 123 
[dism writ of error 249 Ill. 249, 94 
NE 513]; Zayas v. Lothrop, 231 U.S. 
171, 34 SCt 108, 58 L. ed. 172; Rosen- 
thal v. New York, 226 U. S. 260, 33 
SC@t 27/257 Ls. ed. 212 -faff 197 Ne 
394, 90 NE 991, 46 LRANS 31]; Cin- 
cinnati, etc., R. Co. v. Slade, 216 U.S. 
78, 20 SCt 230, 54 L. ed. 390; Frank 
v, Vollkommer, 205 U. S. 521, 27 SCt 
596, 51 L. ed. 911 [aff 107 App. Div. 
594, 95 NYS 324]; Chemical Nat. 
Bank v. Portage City Bank, 160 U. S. 
646, 16 SCt 417, 40 L. ed. 568; 
Winona, etc., Land Co. v. Minnesota, 
159 U. S. 540, 16 SCt 88, 40 L. ed. 
252; Morrison v. Watson, 154 U. S. 
111, 14 SCt 995, 38 L. ed. 927; Mil- 
ler v. Texas, 158 U. S. 535, 14 SCt 
874, 38 L. ed. 812; Staten Island R. 
Co. v. Lambert, 131 -U. S. appendix 
ceexi, 24 L. ed. 615; Chappel v. Brad- 
shaw, 128 U. S. 132, 9 SCt 40, 32 L. 
ed. 369. 

[a] Assertion on motion for new 
trial—A federal right is “specially 
set up or claimed in a state court” 
so as to confer jurisdiction on the 
supreme court. where a claim of 
such right sufficiently appears in a 
motion for new trial and in the as- 
signments of error in the state su- 
preme court, and was fully consid- 
ered in the opinion of that court, 
whose decision was adverse to such 
claim. San Jose Land, etc., Co. v. 
San Jose Ranch Co., 189 U. S. 177, 
93 SCt 487, 47 L. ed. 765 [aff 129 
Cal. 673, 62 P 269]. 

40. Cox v. Texas, 202 U. S. 446, 


26 SCt 671, 50 L. ed. 1099 [aff 37 
Tex. Civ. A. 607, 85 SW 34]; Chi- 
cago, etc, R. Co. v. McGuire, 196 


U. S. 128, 25 SCt 200, 49 L. ed. 413 
[dism writ of error 31 Ind. A. 110, 


65 NE 932, 99 AmSR 249]; Layton 
vy. Missouri, 187 U. S.- 356, 23 SCt 
137, 47 L. ed. 214 [dism app 160 


Mo. 474, 61 SW 171, 83 AmSR 487, 
62 LRA 163]; Jacobi v. Alabama, 
187 U. S. 133, 23 SCt 48, 47 L. ed. 


106 [dism app 133 Ala. 1, 32 § 
158]; Erie R. Co. v. Purdy, 185 U.S. 
148, 22 SCt 605, 46 L. ed. 847 ‘[dism 


writ of error 162 N. Y. 42, 56 NE 
508, 48 LRA 669]. | 
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raised in the highest court of the state and there 
considered and passed upon, the right of review by 
the federal supreme court exists, regardless of 
question was raised in the trial 


whether such 
court.41 


Question raised on petition for rehearing. It is 
not sufficient to raise the question for the first 
time in a petition for rehearing after judgement 
has been rendered by the state court,42 unless the 
court entertains the motion and decides the ques- 


tion.43 


[a] Assertion on application for 
writ of error.—The assertion of fed- 
eral rights in an unsuccessful ap- 
plication to the highest court of a 
State for writ of error to an inter- 
mediate appellate court raises no 
question which will sustain a writ 
of error from the federal supreme 
court to the intermediate state court. 
El Paso, etc, R. Co. v. Hichel, 226 
WS .1590, 33. sSCtul 79; (5 74. eds 2692 

41. International Harvester Co. v. 
Kentucky, 234 U. S. 589, 34 SCt 947, 
58 L. ed. 1484; Carlson v. Washing- 
ton, 234 U.S. 103, 34 SCt 717, 58 L. 
ed. 1237; St. Louis, etc, R.: Co. vi 
Hesterly, 228 U. S. 702, 38 SCt 703, 
57 L. ed. 1031; Cincinnati, etc., R. Co. 
v. Slade, 216 U. S. 78, 30 SCt 230, 54 
Li, ed. 390; Leigh v. Green, 193 U. §. 
79, 24 SCt 390, 48 L. ed. 623; Farm- 
ers’, etc., Ins. Co. y. Dobney, 189 
U. S. 301, 28 SCt 565, 47 L. ed. 821 
[aff 62 Nebr. 2138, 86 NW 1070, 97 
AmSR 624]; Rothschild v. Knight, 
184 U. S. 334, 22. SCt 391, 46 L. ed. 
573 [aff 176 Mass. 48, 57 NE 337]; 
-Sully v. American Nat. Bank, 178 
U.S. 289, 20 SCt 935, 44 L. ed. 1072; 
Moliter v, Wabash R. Co., 180 Mo. A. 
84, 168 SW 250. 

[a] Consideration by commission 
of state supreme court.—A federal 
question was not set up too late 
where it was raised by the assign- 
ments of error in the state supreme 
court, and was considered and de- 
cided by a commission appointed to 
aid that court in the discharge of its 
duties, and the judgment of such 
commission was, for the reasons 
stated in its report, affirmed by the 
State supreme court. Farmers’, etc., 
Ins. Co. v. Dobney. 189 U.S. 301, 23 
SCt 565, 47 L. ed. 821 [aff 62 Nebr. 
213, 86 NW 1070, 97 AmSR 624]. 

42. Jett Bros. Distilling Co. v. 
Carrollton, 252 U. S, 1, 40 SCt 255, 
64 LL. ed. 421; Mergenthaler Dino- 
type | Co. iv. Davis; 251 U.S. 256, 
40 SCt 133, 64 L. ed. 255 [dism writ 
of error (Mo, A.) 202 SW 300]; God- 
chaux Co., Ine. v. Estopinal, 251 
UW. 1S. 279,40 SCt#1162564 Li redi--213 
[dism writ of error 142 La. 812, 77 
S 640]; Bilby’v. Stewart, 246 U. S. 
255, 38 SCt 264, 62 L. ed. 701 [dism 
writ of error (Okl.) 153 P 1173]; St. 
Louis, etce., R. Co. v. Shepard, 240 
U. S. 240, 36 SCt 274, 60 L. ed. 226 
[dism app 40 Okl. 589, 139 P 833]; 
Bowe v. Scott, 233 U. S. 658, 34 SCt 
769, 58 L. ed. 1141 [dism app 113 
Va. 499, 75 SE 1238]; Consolidated 
Turnp. Co. v. Norfolk, ete., R. Co., 
228 U. S. 326, 33 SCt 510, 57 L. ed. 
857; Kentucky Union Co. v. Ken- 
tucky, 219 U. S. 140; 31 SCt 171, 55 
L. ed. 137 [aff 127 Ky. 667, 106 SW 
260, 32 KyL 129, 108 ‘SW 11388, 33 
KyL 49, 128 Ky. 610, 108 SW 931, 
33 KyL 9, 110 SW 398, 33 KyL 587, 
111 SW 3862, 33 KyL 857]; Bonner 
v. Gorman, 213 U. S. 86, 29 SCt 483, 
53 L. ed. 709; Clay Center Electric 
Hight, ete; Co. v. Clay Center). 212 
Wi Set bO4) F293 ESCE . 690, e183 chased. 
653; Waters-Pierce Oil Co, v. Texas, 
202 WS (142, 29) SCt-227. 53) L. ted. 
431; McCorquodale vy. Texas, 211 
U. S. 482, 29: SCt 146, 53 L. ed. 269; 
Disconto Gesellschaft v. Umbreit, 
208 U. S. 570, 28 SCt 3387, 52 L. ed. 
625; <Paraisolv...Us Se 2O7T hess: 
368, 28 SCt 127, 52 L. ed. 249; Cork- 


For later cases, developments and changes in the law see cumulative Annotations, same title, 
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first time after 


aa 


Question raised after decision and remand. 
Where a state court has decided a case on appeal 
and remanded it, a federal question raised for the 


such decision, but not considered 


on a second appeal, does not warrant a review by 


state court.*® 


ran Oil, ete, Co. v. Arnaudet, 199 
U.. Su) 482,26 'SCt! 41, 50). ed. 143 
[dism writ of error 111 La. 563, 35 
S 747]; McMillen v. Ferrum Min. 
CoseGiae Wass: SAstet em OURO CS meno: 
L. ed. 784 [dism writ of error 32 
Colo. 38, 74 P 461, 105 AmSR 64]; 
Western Electrical Supply Co. v. Ab- 
beville Electric Light, ete., Co., 197 
U. S. 299, 25 SCt-481, 49 L. ed. 765; 
Fullerton v. Texas, 196 U. S. 192, 25 
SCt 221, 49 L. ed. 448; Mutual L. Ins, 
Co. v. McGrew, 188 U. S. 291, 23 Sct 
375, 47 L. ed. 480, 68 LRA 33 [dism 
writ of error 132 Cal. 85, 64 P 108, 
103 AmSR 20]; Weber v. Rogan, 188 
U. S. 105123 SCt 268, 47 L.'ed. 363 
{dism writ of error 94 Tex. 62, 54 
SW 1016, 55 SW 559, 57 SW 9401]; 
Eastern Bldg., etc., Assoc. v. Well- 
ing, 181 U.S. 47, 21 SCt 531, 45 L. ed. 
739 [dism writ of error 56 S. C. 280, 
34 SE 4091; Turner v. Richardson, 
180 U.c'S.. 87, 21 .SCt 295,.45 LL... ed. 
438 [aff 52 La. Ann. 1613, 28 S 158]; 
Capital Nat. Bank v. Cadiz First 
Nat. Bank, 172 U.S. 425, 19 SCt 202, 
43 L. ed. 502 [aff 49 Nebr. 795, .69 
NW 1151]; Miller v. Cornwall R. Co., 
168 U. S. 131, 18 SCt 34, 42 L. ed. 
409; Pim: v. St Donis, (165 .U..S. 
273; 17 SCbr822,41 Lied.714; Say- 
ward v. Denny, 158 U. S, 180, 15 
SCt 777, 39 L. ed. 941: Loeber v. 
Schroeder, 149 U. S. 580, 138 SCt 934, 
37 L. ed. 856; Bushnell v. Crooke 
Mins etch Cowal 48, 20a 1S... 682, 718 
SCt 771, 37 L. ed. -610; Texas, etce., 
R. Co. v. Southern Pac. R. Co., 137 
U. S. 48, 11 SCt 10, 34 L. ed. 614; 
Susquehanna Boom Co. v. West 
Branch! ‘Boom ‘Coi, 2102AW.. 'S. 57543 
SCt 438, 28 L. ed. 69; Wren v. Dixon, 
40 Nev. 170, 161:.P 722, AnnCas 
1918D 1064, 167 P 324: Apex Transp. 
Co. v. Garbade, 32 Or. 582, 52 P 573, 
54 P 367, 62 LRA 513. ‘ 

[a]. Refusal of certificate.—The 
proper certificate that a federal ques- 
tion has been presented, so that it 
may be reviewed on writ of error 
from the supreme court of the 
United States will not be made by 
a state court, where such question 
was raised for the first time on pe- 
tition for rehearing, it being pre- 
sented too late for consideration. 
Lamar Canal Co. vy. Amity Land, etc., 
Co., 26 Colo. 370, 58 P 600, 77 AmSR 
261. 


43. Atchison R. Co. v. Harold, 241 
VW. S. 371, 36 SCt 665, 60 L. ed. 1050; 
Grannis v. Ordean, 234 U. S. 385, 
34 SCt 779, 58 L. ed. 1363 [aff 118 
Minn. 117, 1836 NW 5751; Bowe v. 
Scott, 233 U. S. 658, 34 SCt 769, 58 
L. ed. 1141 [dism app 113 Va. 499, 
75 SE 123]; Illinois Cent. R. Co. v. 
Kentucky, 218 U. S. 551, 31 Sct 
95, 54 L. ed. 1147 [aff 128 Ky. 7268, 
108 SW 245]; Sullivan v. Texas, 207 
U. S. 416, 28 SCt 215, 52 L. ed. 274 
[aff (Tex. Civ. A.) 95 SW 645]; Mc- 
Kay v. Kalyton, 204 U. S. 458, 27 
SCt 346, 51 L. ed. 566 [rev 45 Or. 
116,74 -P)> 491,278 P8821). Leish, vy. 
Green, 193 U. S. .79, 24 SCt 390, 48 
L. ed. 623 [aff 64 Nebr, 533, 90 NW 
255, 101 AmSR 592]; Missouri, etce., 
R. Co. v. Elliott, 184 U. S. 530, 22 
SCt 446, 46 L. ed. 673 [rev 77 Mo. A. 
652]; Mallett v. North Carolina, 181 
UW. 459 .589,./ 21 SCt.i730,0 45. 1. ed, 
1015 [aff 125 N. C. 718, 34 SE 651]. 

44, Western Electrical Supply Co. 


the supreme court of the United States.‘ 

Question raised on petition for writ of error. 
No jurisdiction to review exists where the federal 
question is raised for the first time in the petition 
for a writ of error after final judgment in the 


v. Abbeville Electric Light, etc., Co., 
197 US 4299,. 25 USS) 48 1049 70 Tos 
ed. 765 [dism writ of error 66 S. C. 
328, 44 SE 952]; Yazoo, etc, R. Co. 
v. Adams, 180 U. S. 1, 21 Sct 240, 
45 L. ed. 395 [rev 77 Miss. 194, 24 
S 200, 317, 28 S 956. 60 LRA 33]; 
Union Mut. L. Ins. Co. Vv. Kirchoff, 
169 U. S. 103, 18, SCt 260, 42 L. ed. 
677. 

45. Hiawassee River Power Co. v. 
Carolina-Tennessee. Power Co., 252 
U. S. 341, 40_SCt°330. 64 Bb. ed. 600; 
Cleveland, ete., R. Co. v. Cleveland, 
235°.U, 4S, 60,35 SCts 21, 59° lay sed. 
127 [dism writ of error 87 Oh. St. 
469, 102 NE 1122]; Chicago, ete., R. 
Co. v. Hackett, 228 U. S. 559, 33. SCt 
681,5°57 . Le. ed.966, faft.170.<1ies AS 
140]; Appleby v. Buffalo, 221 U. S. 
524, 31 SCt 699, 55 L. ed. 838; Rogers 
Wi Clark, Iron: Go;, 217 . US; 589) 
30 SCt 693, 54 L. ed. 895; Mallers v. 
Commercial L. & T. Co., 216 U. S. 
613, 30 SCt 438, 54 L. ed. 638; Kan- 
sas City Southern R. Co. v. Henrie, 
214 U. S., 491,.29 SCt 697,.53 L. ‘ed. 
1057; Chesapeake, etc., R. Co. v..Mc- 
Donald,. 214 U. S. 191, 29 SCt 546, 
53 L. ed. 963; Waters-Pierce Oil Co. 
Ve: Texas}, 212, .WinS.) 112, 29 Sct 277 
53 L. ed. 431; Thomas vy. Iowa, 209 
U. S. 258, 28 SCt 487, 52 L. ed. 782; 
Barrington v. Missouri, 205 U. §. 
483, 27 SCt 582, 51 L. ed. 890 [dism 
writ of error 198 Mo. 23, 95 SW 
235]; Osborne v. Clark, 204 U. S. 565, 
27 SCt.319, 51 L. ed. 619; Montana 
Vv.) Rice;, 204.0, 8...291;, 2%oeSCt cost. 
51 L. ed. 490 [aff 33 Mont. 365, 83 
P 874]; Hulbert v. Chicago, 202 
U. S. 275, 26 SCt 617, 50 L. ed. 1026: 
Chicago, ete., R. Co. v. McGuire, 196 
U.S. 128,25 SCt 200, 49 L. ed. 413; 
Wabash R.-Co. vy. Flannigan, 192 
U.S. 29,.24 SCt 224, 48... ed. 328 
[dism writ of error 95 Mo. A. 477, 
75. SW 691]; Telluride Power Trans- 
mission Co. v. Rio Grande Western 
R. Co, 187 U, S.w569, 23° SCt 178. 
47 Li. ed. 307 [dism writ of error 
23 Utah 22, 68 P 995]; Manley v. 
Park, 187 U. S. 547, 23 SCt 208, 47 
L. ed. 296 [aff 62 Kan. 553. 64 P 
28]; Johnson v. New York UL. Ins. 
Co., 187 U.S. 491, 23 Sct 194, 47 
L. ed. 273 [dism writ of error 109 
Iowa 708, 78 NW 905, 50 LRA 991; 
Layton v. Missouri, 187 U. §. 356, 
23 SCt 137, 47 L. ed. 214 [dism anv 
160 Mo. A. 474, 61 SW 171, 83 AmSR 
487. 62 LRA 163]; Home for Incur- 
ables v. New York, 187 U. §Q. 155, 
29 oSCty 84,47 Ta. ed. 1072. 630 TAR AC 
329 [dism writ of error 166 N. Y. 
602, 59 NE 1123]; Jacobi v. Alabama, 
LSt Uy Sy 83,523, °SCt dea, Taoted: 
106; Scudder v. Coler, 175 U. §. 
32, 20 SCt 26, 44 L. ed. 62; 

SIARe re v. Butler 166 

Aisi "5 41 . ed. 
1149: ie 
485, 


U. S. 52, 9 SCt 193, 32 L. ed. 640; 
Calhoun vy. Lanaux, 127 U. §. 634, 
SSO 7 lisa. 30. Ned: 29% OK ae 
Spies, 123 U. S. 131, 8 Sct 21503 
L. ed. 80; Simmerman v. Nebraska, 
116)0U.\S, 19b4,...6 (SCE 333 99g. ed, 
535; Santa Cruz County v. Santa 
Cruz, R., Cos. 311-1 & 861, 4 SCt 474, 


page and note number, 


§§ 311-317] 


The allowance of a writ of error by the highest 
court of the state does not cure the omission to 
raise the federal question in the state court.4é 

[§ 312] (ad) Parties‘? The state is a proper 


party defendant in a writ of error sued out to re- 


view the judgment of a state court suspending collec- 


tion of tolls until the roads were properly repaired, 


although the state was not a party to the proceed- 
ing leading up to the judgment.4® Present mem- 
bers of a state board of election commissioners 
which, under the statute, is a continuing board, 
will be substituted as plaintiffs in error on a writ 
to review a judgment of a state court against their 
predecessors.*? 

[§ 313] (e) Allowance and Issuance of Cer- 
tiorari. A writ of certiorari must be applied for 
within three months after entry of the judgment 
or decree which it is sought to have reviewed, or 
the petition therefor cannot be ‘entertained.®? 
Where there is a petition for a rehearing in the 
state court, the period runs from the time of the 
denial or other final disposition of such petition.§4 
Applications for certiorari are regulated by a rule 
of the supreme court.® 

[§ 314] (f) Allowance and Issuance of Writ 
of Error—aa. In General. A writ of error may be 
allowed either by a justice of the supreme court 
of the United States or by the chief justice or 
judge or chancellor of the state court whose judg- 
ment it is sought to review.®? An application for 
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a writ of error is not allowable as a matter of. 
right, but its allowance is to be determined from 
an examination of the record;5* and if. the decision 
of the state court is plainly right, it is proper to 
deny a writ of error.55 

[§ 315] bb. Assignments of Error.5¢ Assign- 
ments of error which simply allege in various forms 
that the state court;erred in its decision of the 
cause present no federal question for considera- 
tion by the supreme court.57 

[§ 316] cc. Time for Issuing Writ.5? The pro- 
vision in the United States Revised Statutes that 
a writ of error from the supreme court to a state 
court must be brought within two years after the 
entry of the judgment or decree sought to be re- 
viewed, with a saving clause for persons under 
disability,5® was not affected by the Circuit Court 
of Appeals Act of 1891 ° nor by the Judicial Code, 
the latter containing hothing on the subject; but 
in 1916 it was enacted that no writ of error to 
bring up any cause for review by the supreme 


court shall be allowed or entertained unless duly 


applied for within three months after entry of the 
judgment or decree complained of.61 Where there 
is a petition for a rehearing, the time does not be- 
gin to run until it is finally disposed of.® 

[§ 317] dd. To What Court Directed. A writ 
of error should be directed to the court which holds 
the proceedings as part of its own records and. ex- 
ercises judicial power over them,®? which is not 


28 L. ed. 456; Worthy v. Barrett, | Supreme courts of Hawaii and Porto| eral see Appeal and Error §§ 1461— 

9 Wall. (U. S.) 611, 19 L. ed. 565; Rico see supra § 270. 1580. : 

Louisville First Nat. Bank v. Ken-| Supreme court of Philippine Islands 57. Stickney v. Kelsey, 209 U. S. 

tucky, 9 Wall. (U. S.) 353, 19 L. ed. see supra § 271. 419, 28 SCt 508, 52 L. ed. 863. 

701. 53. Missouri Valley Land Co. v. 58. Time for taking and perfect- 
[a] Statements in the writ of! Wrich, 208 U. S. 250, 28 SCt_299,|ing appeal or writ of error in gen- 


error and the petition for citation 
are insufficient to show that a fed- 
eral question was raised and decided 
by a state court which will sustain 
a writ of error from the supreme 


court of the United States. Hulbert 
v. Chicago, 202 U. S. 275,/26.SCt 
617, 50 lL. ed. 1026 [dism writ of 


error 213 Ill. 452, 72 NE 1097]. 
46. Hiawassee River Power Co. v. 


Carolina-Tennessee Power Co., 252 
Us S:- 9341, -40 «SCtr 330, 64° L. ed. 
600; Appleby v. Buffalo, 221 U. S. 


524, 31 SCt 699, 55 L. ed. 838; Hul- 
bert v. Chicago, 202 U. S. 275, 26 
SCt 617, 50 L. ed. 1026; Marvin v. 
Trout, 199 U. S. 212, 26 SCt 31, 50 


L. ed. 157. 

47. Persons entitled to review see 
supra § 310. - 

48. Norfolk, etce., Turnp. Co. v. 
Com., 225 U. S. 264, 32 SCt 828, 56 
L. ed. 1082. 

49. Marshall v. Dye, 231 U. S. 250, 

34 SCt 92,,58 L. ed. 206 [dism app 
178 Ind. 336, 99 NE 1, AnnCas1915C 
200]. 

50. Act Sept. 6, 1916 (39 St. at 


L. 727 c 448 § 6); Rust Land, etc., 
Co. v. Jackson, 250 U. S. 71, 39 SCt 
424, 63 L. ed. 850; Citizens’ Bank 
v. Opperman, 249 U. S. 448, 39 SCt 
380, 63) °L.ed.. 701.2 

51. Citizens’ Bank v. Opperman, 
249 U. S. 448, 39 SCt 330, 63 L. ed. 
701. J 

52.’ Supreme Court Rules, rule 37 
pars 2 and 3 (concerning applica- 
tions for certiorari to review a de- 
cision of the circuit court of appeals 
“or any other court,” and set forth 
supra § 206 note 60). Y 

[al Review by certiorari in gen- 
eral.—The leading provision for re- 
view by certiorari, and the one 
which gives rise to a great number 
of reported cases, is Jud. Code § 240 
(supra ese 

ertior Cor] 
Gant of appeals of District of Co- 
-lumbia see supra § 274. 
Court of customs appeals see supra 

§ 272%, 


52 L. ed. 473; Missouri Valley Land 
Co. v. Wiese, 208 U. S. 234, 28 SCt 
294, 52 L. ed. 466; Havnor v. New 
York, 170 U. S. 408, 18 SCt 631, 42 
L. ed. 1087; Butler v. Gage, 138 
U. S. 52, 11 SCt 235, 34 L. ed. 869; 
Bartemeyer v. Iowa, 14 Wall. (U. 8S.) 
26, 20 L. ed. 792; Gleason v. Florida, 
9 Wall. (U. S.)° 779, 19 L. ed. 730; 
Seaboard Air Line R. Co. v. Horton, 
176 N. C. 115, 96 SE 954. See Appeal 
& Error § 1090. 

[a] If a state justice denies the 
application for a writ of error, the 
petitioner may make another appli- 
cation to a justice of the supreme 


court. Ex p. Chadwick, 159 Fed. 
576. 
{b] ‘The state court has! no power 


to grant the writ, and an applica- 
tion to it is improper. The applica- 
tion should be made to the presiding 
justice of the state court, who will, 
if he allows the writ, grant ancil- 
lary supersedeas. Seaboard Air Line 
R. Co. v. Horton, 176 N. C. 115, 96 
SE 954. 

[c] Case not heard by highest 
state court.—Where a cause was ap- 
pealed to the supreme court, which 
transferred it to a district court of 
appeal, and thereafter the supreme 
court refused to vacate the decision 
of the district court of appeal and 
hear the case, the supreme court 
has no authority to allow a writ of 
error from the United States su- 
preme court. Terry v. Southern Pac. 
CO., 1768 Cale158455 169. bP. 354: 

{d] The United States) supreme 
court will not eutertain an applica- 
tion for a writ of error to a state 
court, unless at the request of one 
of the members of the court  con- 
curred in by his associates. In re 
Robertson, 156 U. S. 183, 15 SCt 
324, 39 L. ed. 389. r 

54. Twitchell v. Pennsylvania, 7 
Wall. (U. S.) 321, 19 L. ed. 223; 
Greely v. Townsend, 25 Cal. 604. 

55. Ex p. Spies, 123 U. S. 131, 8 
SCt 21, 31 L. ed. 80. 

56. Assignments of error in gen- 


eral see Appeal and Error §§ 1032-— 


1087. 

59. U. S. Rev. St. §§ 1003, 1008; 
Allen v. Southern Pac. R. Co., 173 
U. S. 479, 19 SCt 518, 43 L. ed. 775 
[dism app 112 Cal. 455, 44 P 7961; 
Cummings v. Jones, 104 U. S. 419, 
26 L. ed. 824. 

60. Act March 38, 1891 (26 St. at 
L. 826 c 517); Allen v. Southern Pac. 
R. Co., 173. U. S. 479, 19 SCt 518, 
48> Lic ed: 775. ~dism: app ‘112 -Cal. 
455, 44 P 796]. 

‘6l. Act Sept. 6, 1916 (39 St. at 
L. 727 c 448 § 6) (without a saving 
clause. See comment upon a unique 
feature of this act supra § 214). 

62. Northern. Pac. R. Co. v. 
Holmes, 155 U. S) 137,715. SCt 28, 39 
L. ed. 99. And see Appeal and Error 
§ 1050. 

63. Lane v., Wallace, 131 U. S. 
appendix cexi, 26.L. ed. 703; Ather- 
ton v. Fowler, 91 U. S. 148, 28 Li ed. 
265; Hunt v. Palao, 4 How. (U. S.) 
589, 11 L. ed. 1115; Gelston v. Hoyt, 
3 Wheat. (U. S.) 246, 4 L. ed. 381. 

[a] Where the highest court of 
a state has declined to review (1) 
the judgment of a lower state court, 
because of want of power, the writ 
of error is properly directed to the 
latter court. Missouri, ete, BR. Co. 
v. Elliott, 184 U. S: 530, 22 SCt 446, 
46 L. ed. 673; Lane v. Wallace, 131 . 
U. S. appendix ccexix, 26 L. ed. 703; 
Miller v. Joseph, 17 Wall. (U. S)) 
655, 21 L. ed. 741. (2) Where the 
highest court of a state refuses to 
allow a writ of error to review the 
judgment of the trial court, a writ 
of error from the United States su- 
preme court will be directed to the 
trial court. Kanawha, etc., R. Co. 
v. Kerseé, 239) Uj... 'S) 576; 36) SCt 174, 
60 L. ed. 448. (3) The supreme court 
has adopted a rule of practice that 
a writ of error to review an alleged 
judgment or decree of a court of 
last’ resort of, a state, declining to 
allow a writ of error to, or an ap- 
peal from, a lower state court, will 
be dismissed unless it plainly ap- 
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necessarily the court that rendered the judgment.® 
If the highest state court has, after judgment, 
sent its record and judgment in accordance with the 
law of the state to an inferior court and directed 
entry of the judgment there, a writ of error may 
be sent. either to tne highest court or to the in- 
ferior court,®** but, according to general practice, 
it is sent in such a case only to the inferior court,%¢ 
and it is unnecessary and inadvisable to direct a 
writ of error to each court.6? Where the writ of 
error is sued out before the highest court has thus 
remitted its judgment and record to the court be- 
low, the writ of error should be directed to the 
former court.®* If the law requires the highest 
court to retain its records, and they are not in prac- 
tice sent down to the inferior court, the writ of 
error can go only to the highest court.*® In those 
states, or in those cases, where the highest court 
does not have possession of the record, and does not 
render a judgment, but decides questions certified 
by the inferior courts, and merely issues a rescript 


directing the latter what judgment to render, the . 


writ should be addressed to the lower court.7° 
[§ 318] ee. Security for Costs. A party suing 
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be 

out a writ of error from the supreme court to a 
state court must give security for costs.74 

[§ 319] ff. Citation. 
issued by the supreme court to a state court, the 
citation must be signed by the chief justice or judge 
or chancellor of the court rendering the judgment 
or passing the decree complained of, or by a jus- 
tice of the supreme court of the United States.7? 
Making a writ of error to a state court and the cita- 
tion thereon returnable ‘‘within thirty days from 
the date hereof’? is a substantial compliance with 
the rule requiring writs and citations to be made 
returnable ‘‘not exceeding thirty days from the day 
of signing the citation.’’ 73 

[§ 320] (g) Effect of Writ. A writ of error 
from the supreme court to a state court removes 
the ease to the supreme court,’ and suspends the 
jurisdiction of the state court until it is\again re- 
stored by some act of the supreme court.7> The 
issuance of the writ of error does not, however, 
vacate the judgment of the state court, but such 
judgment continues in force until it is reversed.7é 
The state court has no power to set aside’? or 
pass on the regularity of 78 the writ. Where the 


[§§ 317-320 7 


When a writ of error is 


pears on the face of the record, by 
an _affirmance in express terms of the 
judgment or decree sought to be re- 
viewed, that the refusal of the state 
court to allow an appeal or writ of 
error, was the exercise by it of juris- 
diction to review the case on the 
merits. Norfolk, etc., Turnp. Co. v. 
Virginia, 225 U. S. 264, 32 SCt 828, 
56 L. ed. 1082. (4) This rule, hav- 
ing been adopted to settle an un- 
certainty in practice, and to take 
effect after the opening of the Octo- 
ber, 1912, term of the supreme court, 
was not applied to a writ of error 
allowed before that term. Mulcrevy 
v. San Francisco, 231 U. S. 669, 34 
SCt 260, 58 L. ed. 425. 

64.. Webster v. Reid, 11 
(U. S.) 487, 18 L. ed. 761. 
. 65. Atherton v. Fowler, 91 U. S. 
148, 23 L. ed. 265; Simonson v. Mon- 
36 S. D. 245, 153 NW 1020. 

66. Shanks v. Delaware, etc., R. 


How. 


Co:, 2389: U.S. 556, 36, SCt 188," 60 
L. ed. 436; Sioux ' Remedy Co. v. 
Cope, 2385 U. S. 197, 35. SCt 57, 59 


L. ed. 193; Lee v. Johnson, 116 U. S. 
48, 6 SCt 249, 29 L. ed. 570; Polleys 


v. Black River Impr. Co., 113 U. S. 
81, 5 SCt 369, 28 L. ed. 938; Wurts 
v. Hoagland, 105 U. S. 701, 26 L. ed. 


1109; Green v. Van Buskirk, 3 Wall. 
(U. S.) 448, 18 L. ed. 245. 

67. Denver, etc., R. Co. v. Denver, 
aon U. S. 241, 39 SCt 450, 63 L. ed. 
58. 

68. Murphy v. John Hofman Co., 
211 U.S. 562, 29 SCt’ 154, 53) Li ed. 
327; Wurts v. Hoagland, 105 U. S. 
701, 26 L. ed. 1109. 

69. Atherton v. Fowler, 91 U. S. 
148, 23 L. ed. 265. 

70. Wedding v. Meyler, 192 U. S. 
573, 24 SCt 322, 48 L. ed. 579, 66 LRA 
833 [rev 107 Ky. 310, 53 SW. 809, 
92 AmSR 347, 21 KyL 1006]; Roths- 
child v. Knight, 184 U. S. 334, 22 
SCt 391, 46 L. ed: 573 [aff 176 Mass. 
48, 57 NE 337]; McGuire v. Massa- 
chusetts, 3 Wall. (U. -S.) 382, 18 L. 
ed. 164. 

[a] Judgment rendered on advice 
of higher court.—Where, upon an ap- 
peal thereto, the state supreme court 
of errors advises the superior court 
to render a particular judgment, 
such judgment, when rendered, is re- 
viewable on a writ of error issuing 
directly to the superior court from 
the supreme court of the United 
States. Clarke v. Clarke, 178 U. S. 
186, 20 SCt 8738, 44 L. ed. 1028 [aff 
70 Conn. 483, 40 A 111]. 

71. U. S. Rev. St. § 1000; Galla- 
way v. State Nat. Bank, 186 U. S. 


Lit, 22 -SCt, Sil, 467 a. ed. 11 11- 

[a] Writ of error by poor person, 
—Act June 25, 1910 (386 St. at L. 
866 c 485) amending Ac July. 20, 
1892 (27 St. at L. 252 c 209) pro- 
viding for appellate proceedings by 
poor persons without giving security 
for costs is by its terms limited to 
appeals or writs of error in suits 
brought ‘in any court of the United 
States” and prior to the amendatory 
act of 1910 above cited a writ of 
error to a state court could not be 
prosecuted without giving security 
for costs. Gallaway v. State Nat. 
Bank, 186 U. S. 177, 22 SCt 811, 46 
L. ed. 1111. 

Appellate proceedings in forma 
pauperis: in gemeral see Appeal and 
Error §§ 1165-1172. ; 

Security for costs in general see 
Appeal and Error §§ 1136-1283. 

f, S. Rev. St. § 999. 

[a] Signature held sufficient.—A 
writ of error to the supreme court 
of the state of Nebraska sufficiently 
conformed to the statute where it 
was signed “John B. Barnes, Pre- 
siding Judge of Supreme Court of 
Nebraska, in absence of Sedgwick, 
Ch. J., from this state,’ and the 
truth of this recital was not chal- 
lenged. Missouri Valley Land Co. 
v. Wrich, 208 U. S. 250, 28 SCt 299, 
52 L. ed. 473 [aff 77. Nebr. 48, 108 
NW 178]; Missouri Valley Land Co. 
v. Wiese, 208 U. S. 234, 28 SCt 294, 
52 LL. ed. 466 [aff 77 Nebr. 40, 108 
NW 175]. 

[b] Signing by associate judge 
not sufficient.—The allowance of a 
writ of error and signing of a cita- 
tion by an associate judge of the 
court of appeals of New York, it not 
appearing that he was at that time 
acting as chief judge pro tempore, 
does not give the federal supreme 
court jurisdiction to review a judg- 
ment of that court. Havnor v. New 
York, 170 U. S. 408, 18 SCt 631, 42 
L. ed. 1087. 

73. Seaboard Air Line R. Co. v. 
Horton, 233 U. S. 492, 498, 34 Sct 
635, 58 L. ed. 1062 [rev 162 N. Cc. 
424, 78 SE 494] (“This form has been 
usually employed, with the approval 
of the court, since the amendment 
of the rule made in 1891, as men- 
tioned. It is a substantial compli- 
ance with the present rule, and tends 
to avoid errors that otherwise might 
be made in inserting a day certain 
as a return day’’). 

74. Ex p. Chetwood, 165 U. S. 443, 
17 SCt 385, 41 L. ed. 782. But com- 
pare Larabee Flour Mills Co. v. Mis- 
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souri Pac. R. Co., 85 Kan. 214, 116 
P 901 (the allowance of a writ of 
error ‘by the supreme court of the 
United States does not remove the 
suit from the supreme court of the 
state, but merely brings up the rec-, 
ord for review). 

fa] _The supreme court alone is 
authorized to determine all questions 
as to its jurisdiction, and as to the 
form of the writ, the parties, cita- 
tion, and service, or otherwise. Ex 
p. Chetwood, 165 U. S. 443, 17 Sct 
385, 41 L. ed. 782. 

{[b] It does not appertain to the 
inferior courts or judges of the state 
to determine or recognize the oper- 
ation and effect of a writ of error 
directed to the state Supreme court 
by the federal supreme court. State 
v. Judge Twentieth Judicial Dist. 
Ct., 33 La. Ann. 1381. 

75. Larabee Flour Mills Co. v. 
Missouri Pac, R. Co., 85 Kan. 214, 
116 P 901; Duart v. Simmons, 
eae oe NE 32. 

a o action can be taken b 
the state court as to any part of 
a case which has been removed by 
writ of error to the supreme court 
of the United States. Grand Cent. 
Min. Co. v. Mammoth Min. Co., 36 
Utah 364, 104 P 573, AnnCas1912A 

54; Ex p. Dunn, 6 S.-C. 307. 

76. Larabee Flour’ Mills Co. vy. 
Missouri Gene. RCo, (85) Kan. 204; 

;__Duart v. Simmons, 
(Mass.) 128 NE 32. 

[a] Supersedeas.—Where a writ 
of error was issued by the supreme 
court of the United States to the 
Supreme court of the state, its allow- 
ance did not. supersede the judg- 
ment, 
and the supersedeas itself was the 
action of the supreme court which 
brought about the Superseding of the 
eee i ayeee ae Mills Co. 

: Missouri Pac. R. Co., 85 Kan. 5 
lig 801 5 Kan. 214 

te io River Contract Co. v. 
Gordon, 172 Ky. 405, 189 SW 451; 
State v. Wilson, 121 N. C. 425, 28 
pi ibe 61 AmSR 672, i 

a Where a writ of error is al- 
lowed by the chief justice, of a state 
court, jurisdiction becomes 
the supreme court of the United 
States, and the’ order granting the 
writ of error and directing that it 
operate as a supersedeas cannot 
thereafter be vacated by the state 
court. Ohio River Contract Co. v. 
ee 172 Ky. 405, 189 SW 451. 

28 SE 554, 61 AmSR 692 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


but the taking of the bond. 


vested in - 


State v. Wilson, 121 N. C. 425, 


‘ 
s 
ra 
. 
a 


*, 
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order of the chief justice of a state court granting 
a writ of error from the federal supreme court 
merely followed the federal statute, petitioner’s 
failure subsequently to comply with the statute by 
lodging a copy of the writ in the clerk’s office for 
respondent’s use did not affect the validity of the 
order that the writ should operate as a super- 


sedeas.”® 


Where the case involves matters not involved in 
the writ of error, the state court may proceed with 


79. Ohio River Contract Co. v. 
Gordon, 172 Ky. 405, 189 SW 451. 

80. See cases infra this note. 

[a] Mlustrations.—(1) Where, in 
an action in which defendant set up 
a counterclaim, an appeal was taken 
from the judgment dismissing the 
counterclaim before the issues raised 
by the complaint were determined, a 
writ of error from the federal to the 
state supreme court, upon the lat- 
ter’s affirmance of the judgment ap- 
pealec: from, only removed the pro- 
ceedings involving the judgment on 
the counterclaim to the federal court, 
so that the pendency of the writ of 
error would not stay proceedings in 
the trial court to determine the 
issues raised by the original com- 
plaint, especially where its action 
was not stayed by a supersedeas 
bond or otherwise. Grand Cent. Min. 
Co. v. Mammoth Min. Co., 36 Utah 
364, 104 P 573, AnnCasl1912A 254. 
(2) The granting by a state court 
of a writ of error for a review by 
the supreme court of the United 
States of its decision in a habeas 
corpus proceeding involving federal 
questions does not deprive the state 
court of jurisdiction to set aside an 
order made at the same time, admit- 
ting the prisoner to bail, before the 
bail has been accepted thereunder. 
Ex p. Collins, 151 Fed. 358. 

Effect of transfer of cause in gen- 
eral see Appeal and Error §§ 1366—- 


1390. 

81. Norfolk, ete., Turnp. Co. v. 
Virginia, 225 U. S. 264, 32 SCt 828, 
56 L. ed. 1082; Missouri, etc. R. 


Co. v. Olathe, 222 U. S. 185, 32 SCt 
46, 56 L. ed. 159 (finality of de- 
cision); Chesapeake, etc., R. Co. v. 
McDonald, 214 U. S. 191, 29 SCt 546, 
43 L. ed. 963; Bailey v. Alabama, 211 
U. S. 452; 29 SCt 141, 53 L. ed. 278 
[aff 158 Ala. 18, 48 S 498]; Delmar 
Jockey Club v. Missouri, 210 U.S. 
B94 282 SCt roiis2y0 1 52)0 Le sed: 1080; 
Stickney v. Kelsey, 209 U.S. 419, 28 
Sct 508, 52 L. ed. 863; Thomas v. 
‘Towa, 209 U. S. 258, 28 SCt 487, 52 
L. ed. 782; Paraiso v. U. S., 207 U. Ss. 
368, 28 SCt 127, 52 L. ed. 249; Hunter 
vy. Pittsburgh, 207 U. S. 161, 28 SCt 
40, 52 L. ed. 151; Kent v. Porto Rico, 
207 U. S. 113, 28 SCt:55, 52 L. ed. 
127; Barrington v. Missouri, 205 
TU. S. 483, 27 SCt 582, 51 L. ed. 890; 
Louisville, ete., R. Co. v. Smith, 204 
Was. 551.27 SCt 401, 51 li. ed. 612; 
Gatewood v. North Carolina, 203 
TS: 531, 27 SCt! 167, 5b I. ed. 305; 
Burt v. Smith, 203 U.S. 129, 27 SCt 
37, 51 L. ed. 121; Andrews v. East- 
ern Oregon Land Co., 203 U. S: 127, 
97 SCt 42, 51 L. ed. 119; Joy v. St. 
Louis, 201 U. S. 332, 26 SCt 478, 
50 L. ed. 776; French v. Taylor, 199 
TJ. S. 274, 26 SCt 76, 50 L. ed. 189; 
CGorkran Oil, ete., Co. v. Arnaudet, 
199 U. S..182,°26 SCt 41,150 L. ed. 
143; Fullerton v. Texas, 196 U. S. 
192, 25 SCt 221, 49 L. ed. 443; Chi- 
cago, etc. R. Co. v. McGuire, 196 
UW. S 128. 25 Sct 200, 49 L. ed. 413; 
Harding v. Illinois, 196 U. S. 78, 25 
Sct 176, 49 L. ed. 394; Cosmopoli- 
tan Min. Co. v. Walsh, 193 U. S. 460, 
24 SCt 489, 48 L. ed. 749; Hooker v. 
Los Angeles, 188 U. S. 314. 23 SCt 
395, 47 L. ed. 487, 68 LRA 471 [dism 
writ of error 124 Cal. 597, 57 P 585]; 
Citizens’ Sav. Bank v. Owensboro, 
173) U.S. 636, 19° SCts57 1.43 Le ed. 
840; Dewey v. Des Moines, Hey OSE 
193, 19 SCt 379, 43 L. ed, 665; 


FEDERAL COURTS 


[§ 321] 
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respect to such matters.®° 

(h) Necessity and Sufficiency of Show- 
ing of Jurisdiction. 
preme court jurisdiction to review a decision of a 
state court should either appear on the record or be 
necessarily deducible therefrom.*+ 
affirmatively appear from the record that a federal 


The facts which give the su- 


So it should 


question necessary to the determination of the cause 


Capital Nat. Bank v. Cadiz First Nat. 
Bank, 172 U. S. 425, 19 SCt 202, 43 
L. ed. 502 [aff 49 Nebr. 795, 69 NW 
1151]; Green Bay, etce., Canal Co. v. 
Patten Paper Co., 172 U.°S. 58, 19 
SCt 97, 43 L. ed. 364; Kipley v. Illi- 
nois, 170 U. S. 182, 18 SCt 550, 42 
L. ed. 998; Miller v. Cornwall R. 
Co., 168 U. S. 131, 18 SCt 34, 42 L. ed. 
409; Louisville, etc., R. Co. v. Louis- 
ville, 166 U. S. 709, 17. SCt 725, 41 
L. ed. 1173; Zadig v. Baldwin, 166 
U. S. 485, 17 SCt 485, 41 L. ed. 1087; 
Clarke v. McDade, 165 U. S..168, 17 
SCt 284,)415' li. -ed.. 6735; Fowler jv. 
Lamson, 164 U. S. 252, 17 SCt 112, 
41 L. ed. 424; Dibble v. Bellingham 
Bay Land Co., 163 U. S. 68, 16 SCt 
939, 41 L. ed. 72;:' Chemical Nat. 
Bank v. Portage City Bank, 160 
U. S. 646, 16 SCt 417, 40 L. ed. 568; 
Ansbro-v:.U. S., 159 U.S. .695, -16 
SCt 187, 40 L. ed. 310; Winona, etc., 
Land Co. v. Minnesota, 159 U. S. 
540, 16 SCt 88, 40 L. ed. 252; Say- 
ward v. Denny, 158 U. S. 180, 15 SCt 
777, 389 L. ed. 941; Goodenough 
Horseshoe Mfg. Co. v. Rhode Island 
Horseshoe Co., 154 U. S. 635, 14 SCt 
1180, 24 L. ed, 368; Gray v. Coan, 
154 UU: S. 589, 14 SCt 1168, 138; L. 
ed. 1088; Morrison v.. Watson, 154 
U. S. 111, 14, SCt 995,38 L. ed. 927; 
Miller v. Texas, 153 U: S: 535, 14 
Sct 874, 38 L. ed. 812; Powell v. 
Brunswick County, 150 U. S. 433, 
14 SCt 166, 37 L. ed. 1134; Marsh 
v. Nichols, 140 U. S. 344, 11 SCt 
798, 35 L. ed. 413; Brooks v. Mis- 
souri, 124 U. S. 394, 8 SCt 443, 31 L. 
ed. 454; Kansas Endowment Assoc. 
v. Kansas, 120 U. S. 108, 7 SCt 499, 
30 Li. ed. 593; Detroit City R. Co. 
¥. Guthard, 114 U.-Si 933, 2SCt 8h 
29 L. ed. 118; Caro v. Davidson, 197 
U. S. 197, 25 SCt 428, 49 L. ed. 723; 
Wolf v. Stix, 96 U. S. 541, 24 L. ed. 
640;- Murray v. Charleston, 96 U. S. 
432, 24 L. ed. 760; Marqueze. v. 
Bloom, 16 Wall. 351i, 21 L. ed. 280; 
Caperton v. Bowyer, 14 Wall. (U. 8.) 
216, 20 L. ed. 882; Cockroft v. Vose, 
14, Walk ~(U. S:) 5, 2021. 
Pheenix Ins. Co. v. Gardiner, 11 
Wall. (U. S.) 204, 20 L. ed. 112; Par- 
malee v. Lawrence, 11 Wall. (U. S.) 
36, 20 Li. ed. 48; Gibson v. Chouteau, 
8 Wall. (U. S.) 314,19 L. ed. 317; The 
Victory v. Boylan, 6 Wall. (U. S.) 
382, 18 L. ed. 848; Walker v. Villa- 
vosa, 6 Wall. (U. S.) 124, 18 L. ed. 
853; Taylor v. Morton, 2 _ Black 
(U. 8.) 481, 17 L. ed. 277; Hoyt v. 
Thompson, 1 Black (U. S.) 518, 17 
L. ed. 65; Massachusetts v. Federal 
St. Meeting House, 1 Black (U. S.) 
262, 17 L. ed. 61; Suydam v. Wil- 
liamson, 20 How. (U. S.) 427, 15 L. 
ed. 978; Christ Church v. Philadel- 
phia County. 20 How. (U. S.) 26, 15 
L. ed. 802; Maxwell v. Newbold, 18 
How. (U. S.) 511, 15 L. ed. 506; 
Carter v. Bennett. 15 How. (U. S.) 
354, 14 L. ed. 727: Grand Gulf R., 
ete., Co. v. Marshall, 12 How. (U. S.) 
165, 13 L. ed. 938; Crawford v. Ala- 
bama Branch Bank, 7 How. (U. S.) 
279, 12 L. ed. 700; Cincinnati Com- 
mercial Bank v. Buckingham, 5 How. 
(U. 8.) 317. 12 L. ed. 169; Coons v. 
Gallaher, 15 Pet. (U._S.) 18, 10 L. 
ed. 645; Ocean Ins. Co. v. Polleys, 
1 Petco US.)) 57, - LOpLs jed.2 105; 
Choteau. v. Marguerite, 12 Pet. 
(U. S.) 507, 9 L, ed. 1174; Davis v. 
Packard, 7 Pet. (U. S.) 276, 8 L. ed. 
684; Fisher v. Cockerell, 5 Pet. 
(U. S.) 248, 8 L. ed, 114; Satterlee 


court on error, 


ed. 875;' 


was raised in the state court,®? and that the point 
giving jurisdiction to the supreme court was de- 


v. Matthewson, 2 Pet. (U. S.) 380, 
7 UL, ed. 458; Miller v. Nicholls, 4 
Wheat. (U. S.) 311, 4 LL. ed. 578; 
Inglee v. Coolidge, 2 Wheat. (U. S.) 
363, 4 L. ed. 261; Turner v. Jackson 
Lumber Co., 159 Fed. 923, 87 CCA 
103; Ferris v. Coover, 11 Cal. 175; 
Soe v. Thomas, 13 Allen (Mass.) 

[a] A reference in terms to a 
federal statute in the pleadings is 
not essential. Jones Nat. Bank v. 
Yates, 240 U. S. 541, 36 SCt 429, 60 
L. ed. 788. 

[b] While no particular form of 
words is necessary to raise a fed- 
eral question which may be reviewed 
by the supreme court, yet there must 
be something in the record before 
the state court which at least would 
call its attention to the federal ques- 
tion as one relied on by the party, 
and then if the-decision of the state 
court, while not noticing the ques- 
tion, was such that the judgment, 
in its necessary effect, was a denial 
of the right claimed or referred to, 
this is sufficient. Dewey v. Des 
Moines, 173 U. S. 193, 19 SCt 379, 43 
me 665 [rev 101 Iowa 416, 70 NW 


_ {e] Evidence on which requested 
instructicns involving a federal 
question were based should be made 
a part of the record to sustain a 


‘writ of error for refusal to give such 


instructions. Clark v. Pennsylvania, 
ree Us S.73955=9 -SCHi13)3 327 Livedt 

[d] The opinion of the supreme 
court of Louisiana forms a.part of 
the record in cases brought from 
that court to the federal supreme 
and may be. exam- 
ined, with the rest of the record, to 
ascertain what questions were pre- 
sented, and to explain the findings 
of faet- Bgan v. Hart, 165 U.S. 
188, 17 SCt 300, 41 L. ed. 680. 

[e] Records showing jurisdiction. 
—Lavagnino v. Uhlig, 198 U. S. 448, 
255 SCELT16,2:49 Wed, 414919 afte 26 
Utah 1, 71 P 1046, 99 AmSR 808]; 
Columbia Water Power Co. v. Co- 
lumbia Electric St.-R.; etc., Co., 172 
UW. Sbo475, 19SCt 247, 43 -L. ed. 521 
[aff 43S. C. 154: 20 SE 1002]. 

82. Olympia Min, etc, Co, v. 
Kerns, 236 U. S. 211, 35 SCt 415, 
59 L. ed. 542; Wilder Mfg. Co. v. 
Corn Products Refining Co., 236 U. S. 
165, 35 SCt 398, 59 L. ed. 520; Man- 
hattan L. Ins. Co. v. Cohen, 234 
U. S. 128, 34 SCt 874, 58 L. ed. 1245; 
Bowe v. Scott, 233 U.S. 658, 34 


‘SCt 769, 58: L. ed. 1141; Dill v. Ebey, 


229 -W.AS. 2:99) 339SCt 6207 57 ned. 
1148; Consolidated Turnp. Co. v. 
Norfolk, ete., R. Co., 228 U. S. 326, 
33 SCt 510, 57 L. ed. 857; Seaboard 
Air Line R. Co. v. Duvall, 225 U.S. 
477, 32 SCt 790, 56 L. ed. 1171; Ap- 
vleby v. Buffalo, 221 U. S.. 524, 31 
Sct 699, 55 L. ed. 888; First Nat. 
Bank y. Estherville, 215 U. S. 341, 
30 SCt 152. 54 L. ‘ed. 223; Rogers 
v. Jones, 214 U. S. 196, 29 SCt 635, 
53 L. ed. 965; Bonner v. Gorman, 213 
U. S.-86, 297 SCt 483, 53 L. ved. 7095 
Western Union Tel. Co. v. Wilson, 
213 UU. 4S. (6252 29. SCt 403,) 53 eed. 
693; Burt v. Smith. 203 U. S. 129, 
27 SCt 37, 51 L. ed. 121; Northern 
Assur. Co. v. Grand View Bldg. 
ASsoe,, 1203 7U.. Si 106. 277 SCt 27, 
51 L. ed. 109; Harding v. Illinois, 196 
WS) 78, 25 SCt- 176,49 eds 394 
[dism writ of error 202 Ill, 122, 66 


956 [25 0.d.] 


cided in the state court.®? 


NE 962]; Sweringen v. St. Louis, 
185 U. S. 38, 22 SCt 569, 46 L. ed. 
795 [dism writ of error 151 Mo. 
348, 52 SW 346]; Dewey v. Des 
Moines, 173 U. S. 193, 19 SCt 379, 
43 L. ed. 665 [rev 101 fowa 416, 70! 
NW 605]; Chicago, etc., R. Co. v. 
Chicago, 164 U. S. 454, 17 SCt 129, 
41 L. ed. 511; Fowler v. Lamson, 164 
U.S. 252, 17 SCt 112, 41-L. ed, 424; 
Ansbro v. U. S., 159 U. S. 695, 16 
SCt 187, 40 L. ed. 310; Powell v. 
Brunswick County, 150 U. §. 433, 
14 SCt 166, 37 L. ed. 1134; Brooks 
v. Missouri, 124 U. S., 394, 8 Sct 
443, 31 L. ed. 454; Kansas’ Endow- 
ment, etc, Assoc. 'v. Kansas, 120 
U.S, 103, 7 SCt 499, 30 L. ed. 593; 
Adams County v. Burlington, etc., 
RowCo, odd 2 Ui Si 12856055 SCv 77, 

; Edwards y. Elliott, 
GUig OS.) 1758250122 Ta. «ed: 
Caperton y. Bowyer, 14 Wall. 
CUipe'S-) 6206,. 20) - Tas: edie 8825 
malee v. Lawrence, 11 Wall. 
386, 20 L. ed. 48;  Atty.-Gen.  v. 


Federal St. Meeting House, 1 Black 
(U. S.) 262, 17 L. ed. 61; Crawford 
v. Mobile Branch Bank, 7 How. 
(U._S.) 279, 12 L: ed. 700; Fisher 
v. Cockerell, 5 Pet. (U. S.) 248, 8 L. 
ed, 114; Hickie v. Starke, 1 Pet. 
Gites wto4ds 7) Tu ed.s67s Inglee vy, 
Coolidge, 2 Wheat. (U. S.) 363, 4 
L. ed.. 261, 


[a] Although a federal question 
may be somewhat obscurely raised, 
the supreme court will review the 
decision. Scott v. Eaton, 15 Wall. 
CUS. 4380, 2 Ib. cedk 42. 

[b] Modification of record, — 
Where no reference is made to a fed- 
eral question either in the pleadings 
in the trial court, in the assignment 
of errors, or in the opinion of the 
state supreme court, there is color 
for a motion to dismiss, although a 
few days after entry of the decree 
affirming the trial court it was so 
modified as to show that a federal 
question was presented by appellants 
and decided adverse to them. Hast 
Tennessee, etc., R. Co. v. Frazier, 139 
Us S.°288,:11 SCti517, 85 L:-ed..i196 
[aff 88 Tenn. 138, 12 SW 537]. 

[c] Special claim must be shown, 
—To sustain the jurisdiction of the 
Supreme court on error to a state 
court, on the ground that a right 
under the federal constitution was 
denied, it must appear from the rec- 
ord that the protection of the consti- 
tution was specially claimed, and it 
is not sufficient that such claim was 
made merely in the briefs and oral 
arguments. Zadig v. Baldwin, 166 
U.S. 485, 17 SCt 639, 41 L. ed. 1087. 

[d] Where a decision ‘upholds a 
state statute against the objection 
that it violates the constitution, 
laws, or treaties of the United 
States, the record should show what 
provisions of the federal laws are 
relied upon. Messenger vy. Mason, 
10 Wall. (U. S.) 507, 19 L. ed. 1028: 
Hoyt y. Thompson, 1 Black (U. 8.) 
518, 17 L. ed. 65; Maxwell v. New- 
bold, 18 How. (U. S.) 511, 15 L. ed. 
506; Lawler v. Walker, 14 How. 
(U. S.) 149, 14 L. ed. 364. But see 


Nothing outside of the 
record can be taken into consideration in determin- 
ing whether the supreme court has jurisdiction to 
review a decision of a state court,84 and an omis- 
sion of the record to show that jurisdiction exists 
cannot be cured by a petition for a rehearing,®® the 
petition for the writ of error,8¢ the assignments 
of error in the federal supreme court,’? or the 
certification of briefs by the clerk of the state 
court.** Neither does the fact that the chief justice 
of the highest state court allowed a writ of error 
from the supreme court of the United States help 
out the failure of the record to show that a fed- 
eral question was raised and decided.%9 
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But if the 


Furman v. Nichol, 8 Wall. (U. S.) 44, 
19 L. ed. 370 (the particular provi- 
sion need not be contained in the 
pleadings). 

Necessity for raising federal ques- 
tion in state court see supra § 311. 

83. Fox v, Washington, 236 U. S. 
273, 35 SCt 383, 59 L. ed. 573; Cleve- 
land, ete., R. Co. v. Cleveland, 235 
Ui S60; 35 USCt 245 59 hi. eavrwbz; 
Seaboard Air Line R. Co. 'v. Duvall, 
225 U. S. 477, 32 SCt 790, 56 L. ed. 
1171 [dism app 152 N. Ci 524, 67 
SE 1008]; Kansas Endowment, etc., 
Assoc. v.. Kansas, 120 U: S. 103, 7 
SCt 499, 30 L. ed. 593; Detroit City 
Ri) Co# (viet Guthard; (1408 -S.P 133)" 5 
SCt 811, 29 L. ed. 118; Phenix Ins. 
Co. v. Gardiner, 11 Wall. (U. S.) 204, 
20 L. ed. 112; Cockroft v. Vose, 14 
Wall. (U.S!) 5)! 20 Li ed. 875: Gib- 
son vy. Chouteau, 8 Wall. (U. S.) 314, 
19 L. ed. 317; The Victory v. Boy- 
lan, 6 Wall. (U. S.) 382, 18 L. ed. 
848; Taylor v. Morton, 2 Black 
(U. S.) 481,'17 L. ed. 277; Hoyt v. 


Thompson, 1 Black (U. S.) 518, 17 
L, ed. 65; Maxwell. v. Newbold, 18 
How. (U. S.) 511, 15 BL. ed. 506; 


Grand Gulf R., etc., Co. v. Marshall, 
12 How. (U. S.) 165, 13 L. ed. 938; 


Cincinnati Commercial Bank Vv. 
Buckingham, 5 How. (U. S.) 317, 12 
L, ed. 169; Coons vy. Gallaher, 15 


Pet. (U.S.) 18, 10 L. ed. 645; Crowell 
v. Randell, 10° Pet. \(U. S.) 368, 9 
L. ed. 458; Nauer v. Thomas, 13 Al- 
len. (Mass.) 572. 

Necessity for decision of federal 
Settriaed by state court see supra 

84. Harding v. Illinois, 196 U. S. 
78, 25 SCt 176, 49 L. ed. 394; Warfield 
v.' Chaffe,. (91° Ui'S. 1690) 23. Li ved, 
383; Moore v. Mississippi, 21 Wall. 
(U._S.) 636, 22 L. ed. 653; Walker 
v. Villavosa, 6 Wall. (U. S.) 124, 
18 L. ed. 853; Armstrong v. Athens 


County, 16 Pet. (U. S.) 281, 10 L. 
ed. 965. 
[a] The arguments of counsel do 


not form a part of the record. Say- 
ward v. Denny, 158 U. S. 180, 15 SCt 
777, 39 L. ed. 941; Warfield v. Chaffe, 
91 U. S. 690, 23 Li ed. 383. 

85. Harding v. Illinois, 196 U. Ss. 
78, 25 SCt 176, 49 L. ed. 394 [dism 


Ma of error 202 Ill. 122, 66 NE 
[a] An affidavit in support of a 


petition for rehearing in the highest 
state court, stating that, in the brief 
as well as upon oral argument, a 
specified federal question had been 
presented and discussed, will not 
support a writ of error from. the 
federal supreme court, where the 
state court denied the petition, with 
the statement that no federal ques- 
tion had been raised in that court, 
which may be construed as denying 
that any such matter was brought 
to_ its attention, as stated in the 
affidavit, or as holding that it pre- 
sented no federal question. Smith- 
sonian Inst. v. St. John, 214 U. §. 
19, 29 SCt 601, 53 L. ed. 892 [dism 
writ of error 191 N. Y. 254, 83 NE 
981, 14 AnnCas 708 (aff 117 App. Div. 
€98, 102 NYS 808)]. 


hae |e 


_  Sree2n 
‘ 


grounds of a decision given by the highest state 
court are not shown by the record of such court, 
the record of the proceedings of the inferior court 
may be considered in connection therewith in order 
to ascertain the grounds of such decision;®° and the 
opinion of the highest court may be examined, espe- 
cially where by statute all decisions of such court 
are required to be in writing stating the grounds 
of the decision and to be recorded.®1 

A certificate of the chief justice of the highest 
court of the state that a federal question was raised 
and determined is not of itself sufficient to give 
jurisdiction to the supreme court to review a de- 


86. Montana v. Rice, 204 U. §. 
291,27 SCt 281, 51 L. ed. 490; 
Corkran Oil, ete., Co. v. Arnaudet, 
199 U. S. 182, 26 SCt 41, 50 L. ed. 
143 [dism writ of error 111 la. 
568, 85 S 747]; Harding v. Illinois, 
L9G UsiS! W185 7261S Cti.7 649m eeds 
394 [dism writ of error 202 Lil.) 122% 
66 NE 962]; Sayward v. Denny, 158 
Ue Si2180j)15 (SCt. 7871 39) Titled! 941; 
Butler v. Gage, 1388 U.S. 52, 11 SGt 
235, 34 L. ed. 869; Pacific Postal 
Tel, Cable Co. v. O’Connor, 128 U. g. 
394.109) SOt. U2 32 Tiiveas 488; Sus- 
quehanna Boom Co. v.. West Branch 
Boom Co., 110 U. S. 57, 3°SCt 438, 
28 L. ed. 69; Warfield v. Chaffe, 91 
U2 8. 69031123 | Taed. 1383: 

87. Cleveland, ete, R. Co. Vv. 
Cleveland, 285 U. S. 5v, 35 SCt 21, 
59 L. ed. 127; Manhattan L, Ins. Co. 
v. Cohen, 234 U. S. 123, 34 Sct 874, 
58 L. ed. 1245; Appleby v. Buffalo, 
221 U. S. 524, 21 SCt 699, 55 L, ed. 
838 [aff 189 N. Y. 168, 81 NE 954 
(rev 116 App. Div. 555, 101 NYS 
266) 15 Mallers y. Commercial Ll. & T, 

O., 
ed. 638; 


21 Wall. 
CW'S) 582) 1220 ved: 487, 

[a] A motion made before the 
record is printed to dismiss a writ 
of error to a_ state court on the 
sround 
involved will be denied if the assign- 
ment of errors as printed in the 
briefs of counsel presents such «a 
question. Crane Iron Co. v. Hoag- 
qe 108 U. S.5,)1) SCt° 17) 27 a, ed. 


88. Harding 


v. Illinois, 196 ese 
78, 25 SCt 176, ‘tian 


; 49 L. ed. 394 [dism 
writ of-error 202 Ill, 122, 66 NE 962]. 

89. Hulbert v. Chicago, 202 U. g. 
275, 26 SCt 617, 50 L. ed. 1026 [dism 


writ of error 213 Tj ° 
1097], : 1. 452, 72 NB 
90. Neilson vy, Lagow, 12 How. 


(U..S.) 98, 138 L. ea. 909. 
91. Dibble vy. 
Land Co., 163 U, 


41 LL. Kreiger y. Shelby R. 


30 L. ed. ae Gross v. U. §, 

gage Co., 108 U. S, 4 

te eat wae 77, 2 SCt 940, 27 
[a] In cases from Louisiana the 


opinion is treated by the s 
court as if Tees 


ete, Co., 120 U.S. 141, 7 Set 
Li ed. . New Or- 


mS SCt 300, 
L. ed. 667; Delmas v. Merchants Wal 


(U. S.) 661, 20 L. 


) 7 7. 
_|_[b1 The opinion of the court be- 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


that no federal question is 


poe es aed wee 


9§ 821-322] eee 


cision on a writ of error,®? although it may be 
considered for the purpose of rendering a federal 
question, which is raised on the record in general 
and indefinite terms, more certain and specific.®* 
it has been held that a recital of a certificate of the 
highest state court, that it was made by order of 
the court itself to afford record evidence that a 
federal question raised by a petition for rehearing 
was adversely determined, justifies treating such 
certificate as bringing into the record necessary 
proof of a federal question, authorizing review by 


- the federal supreme court.%4 
The supreme court will dismiss 


where it does not appear from the record that a 


question of the nature required to 


low annexed to the record will not 
be examined if the record of the 
highest court does not disclose a 
federal question. Otis v. Oregon SS. 
C€o.; 9116 U8, '548, 6=SCti 523,229): Ly 
ed. 719. And see supra § 254. 

92. Cleveland, ete, R. Co. v. 
Cleveland, 235 U. S..50, 35 SCt 21, 59 
L. ed 127; Consolidated Turnp. Co. 
v. Norfolk, ete., R. Co., 228 U. S. 326, 
33 SCt 510, 57 L. ed. 857 [dism writ 
of error 111 Va. 131, 68 SK 346, Ann 
Cas1912A 239, and reh den 228 U. 
S. 596, 33 SCt 605, 57 L. ed. 982]; 
Seaboard Air Line R. Co. v. Duvall, 
225 U.S. .477;,32:SCt 790, 56.4L. -ed. 
1171 [dism app 152 N. C. 524, 67 SH 
1008]; Louisville, etc., R. Co. v. 
Smith, etc., Co., 204 U. S. 551, 27 SCt 
401, 51 L. ed. 612; Marvin v. Trout, 
199) 508. 5242;5.; 26 -SCt: 81s 50ob. reds 
157; Allen v. Arguimbau, 198 U.:S. 
149, 25 SCt 622, 49 L. ed. 990; Ful- 
lerton v. Texas, 196 U. S. 192, 25 SCt 
221, 49 L. ed. 443 [dism writ of er- 
ror (Trex. -Cr,).:75 SW -534]s;, Home 
for Ineurables v. New York, 187 U. 
Sis id55;) 28° SCta 84). 47 Lev ed. lle; 
Yazoo, ete., R. Co. v. Adams, 180 U. 
S. 41, 21 SCt 256, 45 L. ed. 415 [dism 
writ of error 76 Miss. 545, 25 S 366]; 
Henkel v. Cincinnati, 177 U. S. 170, 
20 SCt 578, 44 L. ed. 720; Dibble:v. 
Bellingham Bay Land Co., 163 U.S. 
63, 16 SCt 939, 41 L. ed. 72; Sayward 
v. Denny, 158 U. S. 180, 15 SCt 777, 
39 L. ed. 941; Newport Light Co. v. 
Newport, 151 U. S. 527, 14 SCt 429, 
38 L. ed. 259; Powell v. Brunswick 
County, 150 U. S. 438, 14 SCt 166, 37 
L. ed. 1134; Felix -v. Schwarnweber, 
125 U. S. 54, 8 SCt 759, 31 L. ed. 687; 
Parmalee vy. Lawrence, 11 Wall. (U. 
S.) 36, 20 L. ed. 48; Roosevelt v. 
Meyer, 1 Wall. (U. S.) 512, 17 L. ed. 
500; Lawler v. Walker, 14 How. (U. 
S.) 149, 14 L. ed. 364. 

93. Louisville, ete, R. Co. v. 
Smith, 204 U. S. 551, 27 SCt 401, 51 
L. ed. 612; Rector v. City Deposit 
Bank Co., 200 U. S. 405, 26 SCt 289, 
50: Li: ed. 527; Gulf, :ete., R...Co. vy. 
Hewes, 183 U. S. 66, 22 SCt 26, 46 L. 
ed. 86; Roby v. Colehour, 146 U. S. 
153, 138 SCt 47, 36 L. ed. 922; Sperry 
199 Fed. 853. 


ete., Co. v. Tacoma, 
94, Consolidated Turnp. Co. Vv. 
Norfolk, ete., R. Co., 228 U. S. 596, 


33 SCt 605, 57 L. ed. 982 [den reh 
228 U. S. 326, 33 SCt 510, 57 L. ed. 


857]. 

a Palmer v. Ohio, 248 U. S. 32, 
39 SCt 16, 63 L. ed, 108; King v. 
Putnam Inv. Co., 248 U. S..23, 39 


SCt 15, 68 L. ed. 102; Ross v. Oregon, 
927 U. S. 150, 33 SCt 220, 57 L. ed. 
458; Deming v. Carlisle Packing Co., 
996-13. 78.- 102,533) SCt 80, 57> Iu.-ed: 
140; Vandalia R. Co. v. Indiana, 207 
Te. Ge 859s. 28, SCtrc130;' 52a “Ls ed: 
246; Goodenough Horseshoe Mfg. Co. 
v. Rhode Island Horseshoe Co., 154 
U. S. 635,.14 -SCt 1180, 24 .L... ed. 
368; Millingar v. Hartupee, 6 Wall. 
(U..S.) 258, 18 Li. ed. 829; Suydam 
v. Williamson, 20 How. (U. S.) 427, 
15 L, ed. 978; Christ Church v. Phila- 
delphia County, 20 How. (U. S.) 26, 
15 L, ed. 802; Carter v. Bennett, 15 
How. (U. S.). 354, 14 L. ed._727; 
Crawford v. Alabama Branch Bank, 


| 
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(i) 
But 


In General. 
supreme court by a writ of error or certiorari to 
the highest state court, the former court is author- 
ized to determine all questions as to its jurisdiction 
and as to the form of the writ, the parties, cita- 
tion, and service or otherwise.?® 
review of the judgment or decree of the state court 
is concerned, the supreme court is confined to an 


(250.5.] 957 


tion was involved,*> even though the jurisdictional 
question is not raised by either party.®® 


Scope and Extent of Review °’— 
Where a case is removed to the 


But so far as the 


examination of the federal question involved in the © 


a writ of error 


give it jurisdic- | respect to other 


7 How. (U. S.) 279, 12 L. ed. 700. 

96.. Palmer v. Ohio, 248 U. S. 32, 
39 SCt 16, 63 L. ed. 108 [dism writ 
of error Raudabaugh v. State, 96 Oh. 
St. 513, 118 NE 102]; Northern Pac. 
Ri€o.c vi “Solum; 24750 9S 4att38 
SCt 550, 62 L. ed. 1221 [rev 133 Minn. 
93, 157 NW 996, 133 Minn. 461, 157 
NW $98, dism writ of error 136 
Minn. 468, 162 NW 1087]. 

Jurisdictional objections generally 
see supra §§ 95-107. 

97. See generally Appeal and Er- 
ror §§ 2536-3092. 

98. Ex p. Chetwood, 165 U. S. 443, 
17 SCt 385, 41 L. ed. 782. 

99. Cincinnati, ete., R. Co, v. Ken- 
tucky, 252 U. S. 408, 40 SCt 381, 64 
L. ed. 637; Ft. Smith Lumber Co. 
v. Arkansas, 251 U. S. 532, 40 SCt 
304, 64 L. ed, 396; Darling v. New- 
port News, 249 U. S. 540, 39 SCt 371, 
63 L. ed. 759; Yazoo, etc., R. Co. v. 
Mullins, 249 U. S. 531, 39 SCt 368, 
63 L. ed. 754 [rev 115 Miss. 343, 76 
S 147]; Corn Products Refining Co. v. 
Eddy, 249 U. S. 427, 39 SCt 325, 63 
L. ed. 689 [aff 99 Kan. 68, 163 P 
615]; Withnell v. Ruecking Constr. 
Go., 249). Us S568, 39. .SCt-200,,.63 
L. ed. 479 [aff 269 Mo. 546, 191 
SW 685]; Mt. St. Mary’s Cemetery 
Assoc. v. Mullins, 248 U. S. 501, 39 
SCt. 173, 63 L. ed. 383 [aff 268 Mo. 
691, 187 SW 1169]; New York v. 
McCall, 245 U. S. 345, 38 SCt 122, 62 
L. ed. 337 [aff 219 N, Y..84, 113 NE 
795, AnnCas1916E 1042 (rev 171 App. 
Div. 580, 157 NYS 707)]; Schneider 
Granite Co. v. Gast Realty, ete, 
Co., 245 U. S. 288, 88 SCt 125, 62 
L. ed. 292 [aff 269 Mo. 561, 191 SW 
689]; Osborne y. Gray, 241 U.S. 16, 
36 SCt 486, 60 L. ed. 865; Central 
Vermont R. Co. v. White, 238 U. S. 
507, 35 SCt 865, 59 L. ed. 1433 [aff 
87 Vt. 330, 89 A 618]; Minneapolis, 
ete.,, R. Co. v. Popplar, 237 U.S. 369, 
85 SCt 609, 59 L. ed. 1000 [aff 121 
Minn. 413, 141 NW 798, AnnCas1914D 
383]; Seaboard Air Line R. Co. v. 
Padgett, 236 U. S. 668, 35 SCt 481, 
59 L. ed. 777 [aff 99 S. C. 364, 83 SH 
633]; Willoughby v. Chicago, 235 U. 
S. 45, 35 SCt 23, 59 L. ed. 123 [dism 
writ of error 249 Ill. 249, 94 NE 
513];. Seaboard Air Line R, Co. v. 
Duvall, 225 U. S. 477, 32 SCt 790, 56 
L. ed. 1171; Waters-Pierce Oil Co. v. 
Texas, 212 U. S. 86, 29 SCt 220, 53 L. 
ed. 417 [aff 48 Tex. Civ. A. 162, 106 
SW 918]; Backus v. Fort St. Union 
Depot Co., 169 U.S. 557, 18 SCt 445, 
42 LL, ed. 853 faff 103 Mich. 556, 61 
NW 787]; Corry v. Campbell, 154 U. 
S. 629, 14 SCt 1183, 24 L. ed. 926; 
Ashley v. Ryan, 153 U. S. 436, 14 
SCt 865, 38 L. ed. 773; Boston Beer 
Co. v. Massachusetts, 97 U. S. 25, 24 
L. ed. 989; Murdock v. Memphis, 20 
Wall. (U. S.) 590, 22 L. ed. 429; Mat- 
thews v. Zane, 7 Wheat. (U. S.) 164, 
5 L. ed. 425; Kinzell v. Chicago, etc., 
R., Coz, (Ida.)..190.+-P - 255, 

“This case does not come here 
from a Federal court and we are, 
therefore, not a court of general re- 
view. It comes under § 709, Rev. 
Stat... and the power to review a 
judgment of a state court is limited 
and defined by that provision.” Sea- 


ease and a determination of the rights, immunities, 
ete., claimed under the United States,9® and, with 


matters involved in the judgment, 


board Air Line R. Co. v. Duvall, 225 
U.S. 477, 486, 32 SCt 790, 56 L. ed. 
1171. 

[a] Other than -federal questions 
should only be considered when the 
federal question involved has been 
decided erroneously, and then only 
for the purpose of determining 
whether the judgment can stand not- 
withstanding the error in deciding 
the federal question. McLaughlin v. 
Fowler, 154 U. S. 6638, 14 SCt 1192, 
26 a ed. 176. 

{b] A distinct equity creating a 
new and independent title cannot be 
taken into consideration in reviewing 
a decision as to a title claimed un- 
der an act of congress. Matthews 
y. Zane, 7 Wheat. (U. S.) 164, 5 L. 
ed. 425. 

[c] Rights under the statute of 
limitations of a state cannot be de- 
termined in reviewing a decision as 
to the validity of an entry of land 
which had been allowed by United 
States officers. Lytle v. Arkansas, 
22 How. (U. S.) 1938, 16 L. ed. 306. 

[a] The supreme court will not 
reverse a decision sustaining a law 
enacted in the exercise of the police 
power of. the state, upon general | 
ideas of the requirements of natural 
justice, apart from the provisions of 
the constitution involved. New 
York, etc., R. Co. v. Bristol, 151 U. 
S. 556, 14 SCt 437, 38 L. ed. 269. 

[e] The adequacy of the local 
facilities existing at a railroad sta- 
tion at which a through interstate 
railroad train is required to stop by 
an order made under state author- 
ity, although not inherently a fed- 
eral question, may be considered by 
the federal supreme court on writ 
of error to a state court in so far 
as the existence of such adequate 
local facilities is involved in the de- 
termination of the federal question 
as to whether the order does or 
does not directly regulate interstate 
commerce. Atlantic Coast Line R. 
Co. v. Wharton, 207 U. S. 328, 28 SCt 
121, 52 L. ed, 230 [rev 74 S. C. 80, 
54 SE 224]. 

[f] Public necessity for railroad 
connections.—Whether, aS a matter ' 
of law, the facts proved show the 
existence of public necessity of 
trackage connections between com- 
peting railroads is a question for 
consideration in the federal supreme 
court on writ of error to a state 
court, where the order of the com- 
mission is attacked as denying due 
preecess' of aw. Washington v. 
Fairchild, 224 U. S. 510, 32 SCt 535, 
56 L. ed. 863 [rev 52 Wash. 17, 100 
Pring l: 

[g] Joinder of defendants.—The 
federal supreme court on a _ writ 
of error presenting the question 
whether a joinder of resident with 
nonresident defendants was fraudu- 
lently made to prevent removal can 
only .consider whether there was a 
real intent to secure a joint judg- 
ment, Chicago, ete; ¢ Rinse Col ave 
Schwyhart, 227 U. S. 184, 33 SCt 
250, 57 L. ed. 473 [aff 145 Mo. A. 332, 
130 SW 388]. 

[h] . All federal questions to he 


958 [250.J.] 


it is bound by the decision of the state court. 
The reviewing power is further limited to the ques- 
tions which were raised and decided by the state 
court, and cannot be extended to a consideration of 
other questions which might have been, but were 
Nevertheless, in 
the exercise of its appellate jurisdiction over the 
courts of the several states, the United States su- 
preme court is authorized to inquire whether, by 
reason of some intervening event, the federal ques- 
tions presented have ceased to be material to the 
‘right disposition of any particular ease, and to dis- 


not, raised in the court below.? 


determined.—The rule excluding the 
right to review questions in a cause 
in a state court until final judg- 
ment by such court requires the su- 
preme court, when a final judgment 
is rendered, to pass on all federal 
questions in the cause irrespective 
of how far by the state law such 
questions were concluded during the 
litigation. Louisiana Nav. Co. v. 
Louisiana Oyster Commn., 226 U. S. 
99, 33 SCt 78, 57 L. ed. 138 [dism 
writ of error 125 La. 740, 51 S 706]. 

1. Cincinnati, etc., R. Co. v. Ken- 
tucky, 252 U. S. 408, 40 SCt 381, 64 
L. ed. 637; Munday v. Wisconsin 
Trust Co., 252 U. S. 499, 40 SCt 365, 
64 L. ed. 684; Mackay Tel., etc., Co. 
v. Little Rock, 250 U. S. 94, 39 SCt 
428, 638 L. ed. 863 [aff 131 Ark. 306, 
199 SW 90]; Corn Products Refining 
Co. v. Eddy, 249 U. S. 427, 39 SCt 325, 
63 L. ed. 689; King v. Putnam Inv. 
Co., 248 U. S. 23, 39 SCt 15, 63 Li. ed. 
102 [dism writ of error 96 Kan. 109, 
150 P 559]; New York v. McCall, 245 
U.S. 345,38) SCt 122,°62°L. ed: 337 
[aff 219 N. Y. 84, 1183 NE 795, Ann 
Cas1916E 1042 (rev 171 App. Div. 
580. 157 NYS 707)]; Chicago L. Ins. 
Co.v. Cherry; 244 U.S. 25,-37° SCt 
492, 61 L. ed. 966; Reinman vy, Little 
Rock, 237° Us'S-171, 85°SCt 5212 °59 
L. ed. 900; Claremore First Nat. 
Bank v. Keys, 229 U. S. 179. 33 Sct 
642, 57 L. ed. 1140 [aff 22 Okl.. 174, 
104 P 356, 18 AnnCas 152]; Watson 
v. Maryland, 218 U. S. 173, 30 SCt 
644, 54 L. ed. 987 [aff 105 Md. 650, 
66 A 6385]; Campbell v. California, 
200 U.S. 87; 26 SCt 182. 50 L. ed. 
382 [aff 143 Cal. 623,;-77 P 674]. 

[a] This rule has been applied to: 
(1) The construction of a law of 
the state as authorizing the court to 
try and determine in a condemna- 
tion proceeding an adverse claim of 
plaintiff therein to an interest in 
the property sought to be con- 

_demned. Hooker v. Los Angeles, 188 
» U.S. 314,23 SCt 395/47 Tired. 487, 
‘63 LRA 471 |dism writ of error 124 
Cal, 597, 57 P 585]. (2) The settled 
rule of a state court that objections 
to the manner of selecting grand 
jurors on behalf of one who has been 
indicted by such jurors must be 
taken by plea in abatement, and not 


by motion to quash the venire and. 


panel. Tarrance v. Florida, 188 U. 
S. 519, 23 SCt 402, 47 L. ed. 572 [aff 
43 Fla. 446, 30 S 685]. (3) A ques- 
tion whether clauses of a state pilot- 
age law granting discriminatory ex- 
emptions, in violation of Rev. St. 
§ 4237, can be eliminated without de- 
gstroyine the remainine provisions. 
Misens va smith, 7195! <OF Ss s3oo5 
SCt 52, 49 L. ed. 224 [aff (Tex, Civ. 
A.) 68 SW 320]. (4) A question 
whether or not the amount due to 
the holders of certain railroad equip- 
ment bonds on the issue of an exe- 
eution against the railway company 
can be determined in a proceeding 
to enforce the lien of such bonds by 
a sale of the railroad property. Wa- 
bash R. Co. v. Adelbert College, 208 
U. S. 609, 28 SCt 425, 52 L. ed. 642 
[den reh 208 U. S. 38, 28 SCt 182, 
562 GL,’ ed. 379]. (5) A question 
whether or not the rights of a sur- 
viving wife in the community prop- 
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court.® 


court,® although 


erty as they existed when the mar- 
riage was celebrated were correctly 
subjected to a state inheritance tax 
law subsequently enacted, In re 
Moffitt, 153 Cal. 359, 95 P 653, 1025, 
20 LRANS 207 [aff 218 U. S. 400, 31 
SCt 79, 54 L.° ed. 1086, 30 LRANS 
1179]. (6) A ruling that osteopaths 
are persons’ practicing medicine, 
within Tex. L. (1907) ec 128, pro- 
viding for licensing medical prac- 
titioners. Collins v. Texas, 223 : 
S. 288, 32 SCt 286, 56 L. ed. 439 
Laff 57 Tex. Cr. 2, 121 SW 501]. (7) 
A decision that the state constitu- 
tion made it impossible for a city 
by ordinance to make a contract fix- 
ing water rates beyond the power 
of the legislature to change.’ Mur- 
ray v. Pocatello, 226 U. S. 318, 33 SCt 
107, 57 Te. edt 107 [aff '21.-Ida. .180, 
120 Be 824. 
tax imposed on interest-bearing de- 
posits in a national bank which the 
bank may pay and charge to the de- 
positor is laid on the depositor. 
Clement Nat. Bank v. Vermont, 231 
UsS.4120," 84. (SCt $81), 580k. vedi! 147 
(aff 84 Vt. 167, 78 A 944, AnnCas 
1912D 22]. (9) Collateral questions 
as to whether quo warranto abated 
as against a foreign corporation 
when it gave notice of withdrawal 
from the state, and whether an 
amendment to the statute relieved 
the corporation from the penalties of 
combinatiors in restraint of trade. 
Standard Oil Co. v. Missouri, .224 
U. S. 270, 32 SCt 406, 56 L. ed. 760 
[aff 218 Mo. 1, 116 SW 902]. 

{b] Curing defect.—The ruling of 
the highest court of a state that the 
failure of declaration in suit under 
the Federal Employers’ Liability Act 
to show that employee was engaged 
in interstate commence when in- 
jured was cured by a charge in the 
plea and admission in the replica- 
tion is binding on federal supreme 
court. Central Vermont R. Co. v. 
White, 238 U. S. 507, 35 SCt 865, 59 
L, ed. 1433 [aff 27 Vt. 330, 89 A 6181. 

2 Hardin-Wyandot Lighting Co. 
v. Upper Sandusky, 251 U. S. 173, 
40 SCt 104, 64 L. ed. 210 [aff 93 Oh. 
St. 428, 113 NE 402]; Southern Pac. 
Co. v. Arizona, 249 U. S. 472, 39 Sct 
313, 638 L. ed. 713; Northern Ohio 
Tract., etc., Co. v. State, 245 U. S. 
574, 38 SCt 196, 62 L. ed. 481 [rev 93 
Oh. St. 466, 114 NE 53]; Vandalia 
R. Co. v. Public Service Commn., 242 
U. S. 255, 37 SCt_ 93, 61 L. ed. 276; 
Bi-Metallic Inv. Co. v. State Bd. of 
Equalization, 239 U. S. 441, 36 scat 
141, 60 UL, ed: 372 [aff 56 Colo.’ 512, 
138 P 1010]; Hunter v. Pittsburgh, 
207 U. S,.161, 28 SCt 40, 52’ Lea: 151 
[aff 217-Pa. 227, 66 A 348, 120 AmSR 
845]; Gatewood v. North Carolina, 
203 U:"S.5381; 27 ‘SCt°167, 51 L. ed. 
305 [aff 188 N. C. 749, 41 SB 53]; 
Mallett v. North Carolina, 181 U. Ss. 
589, 21 SCt 730, 45 L. ed. 1015 [aff 
125 N. C. 718, 34 SE 651]; Dewey v. 
Des Moines, 173 U. S. 193,-19 Sct 
379, 43 L. ed. 665 [rev 101 Iowa 416, 
70 NW_ 605]; Simonson v. Monson, 
36 S. D. 245, 153 NW 1020. 

3. Gulf, ete., R. Co. v. Dennis; 224 
U.S. 503, 32 SCt 542,56 L. ed. 860. 

[a] Subsequent events precluding 
relief.—The jurisdiction of the su- 


(8) A ruling that a] 
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pose of the ease in the light of that event.? 

The action of a federal court in remanding a 
cause to a state court after its removal is not open 
to revision on writ of error from the supreme court 
of the United States. to the state court.* 


Questions of Law and of Fact. 


Questions of law, so far as they are necessarily in- 
volved in the judgment of a state court on a fed- 
eral question, should be reviewed by the supreme 
But questions of fact determined in a state 
court are not reviewable by the federal supreme 


such court may examine into the 


preme court is limited to those cases 
which involve actual controversies 
and in which its judgment will be 
effective, and if events occurring 
subsequent to the rendition of the 
judgment in the state court will 
prevent the particular relief sought 
from being given the writ of error 
will be dismissed. Kimball v. Kim- 
ball, 174 U. S. 158, 19 SCt 639, 43 
Ge edasos2e Niles 

4 McLaughlin v. Hallowell, 228 
U. S. 278, 33 SCt 465, 57 L. ed. 835 
{dism writs of error 1386 Iowa 29) 
111 NW 428, 121 NW 1039]; Whit- 
comb v. Smithson, 175 U. S. 635, 20 
SCt 248, 44 L. ed. 303. And see supra 

211 note 58; and Removal. of 
Causes [34 Cyc 1326]. 

5. Stanley v. Schwalby, 162 U. 
S. 255, 16 SCt 754, 40 L. ed. 960. 

[a] Nature of state warrants.—A 
finding by the court that warrants 
issued under and by virtue of cer- 
tain acts of the legislature were is- 
sued with intention to have them 
circulate as money is not a finding 
of fact, but is in the nature of a 
legal conclusion, which may be re- 
viewable by the supreme court of 
the United States. Houston; etc, 
Co. v. Texas, 177 U. S. 66, 20 SCt 545, 
44 L. ed. 673 [rev (Tex. Civ. A.) 41 
Sw 157]. 

6. Gillis v. New York, ete, R. Co.,, 
249 U. S.' 515, 39 SCt 355, 63 LL. ed. 
738; Withnell v. Rueckine Constr. 
Co., 249 U. S. 63, 39 SCt 200, 63 L. 
ed. 479 [aff 269 Mo. 546, 191 SW 
685]; Pure Oil Co. y. Minnesota, 248 
U. S./158, 39 SCt-35, 68 L. ed, 180 
[aff 134 Minn. 101, 158 NW 7231; 
Louisville, etce., R. Co. v. Holloway, 
246 U. S. 525, 88 SCt 379, 62. L. ed. 
867 [aff 168 Ky. 262, 181 SW 1126]; 
Great Northern R. Co. v. Donaldson, 
226" UL NS 1211, “88'SCt23 0%. 62M Teds 
616, AnnCasi918C 581 [aff 89 Wash. 
161, 154 P 133]; Seaboard Air Line 
R. Co. v. Kenney, 240.0. Ss, 489, 36 
SCt 458, 60 L. ed. 762 [aff 167 N. GC 
14, 82 SE 968, AnnCasi916R 450]; 
Great Northern R. Co. v. Knapp, 240 
U. S. 464, 36 SCt 399, 60 L. ed. 745 
Laff 130 Minn. 405, 153 NW 848]; 
Cardona vy. Quinones, 240 U. S. 83, 
36 SCt 346, 60 L. ed. 538: Interstate 
Amusement Co. vy. Albert, 239 U. S. 
560, 36 SCt- 168, 60 L. ed. 439 [aff 


128. Tenn. 417, 161 SW 4881; St. 
Louis, ete., Cor wEeCratt-23 72a0, 
S. 648, 704, 59 L. ed. 1160 


610, 59 L. ed. 989 [aff 23 Ida. 724, 
Louisville, ete., 


kota, 236 U. S. 585, 35 SCt 429, 59 
L. ed. 735, AnnCasi916A 1; Western 


261, 835 SCt 37, 59 L. ed. 220: Mona- 
gas v. Albertucci, 235 U. Ss. 81, 35 
sct 95, 59 L. ed. 139; Willoughby v. 
Chicago, 235 U.S. 45, 35 SCt 23,59 L. 
ed. 123 [dism writ of error 249 Til. 
249, 94 NE 513]; Illinois v. Economy 
Light, “ete. Co. 234. Tags 497, 34 
SCt 973, 58 L. ed. 1429: North Caro- 
lina R. Co. v. Zachary, 232 U. S. 248, 
34 SCt 305, 58 L. ed. 591 [rev 156 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


: 
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facts to such extent as is necessary to determine 
whether a federal question is involved,’ and where 
conclusions of law and findings of fact are so inter- 
mingled as to make it necessary to pass upon ques- 
tions of fact as an incident to a decision upon the 
claim of a denial of a federal right, the supreme 


C. 496, 72 SE 858]; Miedreich v. 
Lauenstein, 232 U. S. 2386, 34 SCt 
309, 58 L. ed. 584 [aff 172 Ind, 140, 
.86 NE 9638, 87 NE 1029]; Burbank 
v. Ernst, 232 U. S. 162, 34 SCt 299, 
58 L. ed. 551; Piza Hermanos v. 
Caldentey, 231 U. S. 690, 34 SCt 253, 
58 L. ed. 439; Straus v. Foxworth, 
Zeal U.. iS. 1627 345 SCt 42, 58. Li. ed. 
168; Clement Nat, Bank vy. Vermont, 
239-05 28.4120,7 34 ..SCtndd, 58. Lh. ced. 
147 [aff 84 Vt. 167, 78 A 944, Ann 
Cas1912D 22]; Portland R., etc., Co. 
v. Railroad Commn., 229 U. S. 414, 
30 SCt 827, 57 L. ed. 1259; Portland 
R., etc., Co. v, Railroad Commn,, 229 
U. S. 397, 33 SCt 820, 57 L. ed. 1248 
[fate 56 sOrs -46855 £05 P2709, 1095 P 
273]; Marshall Dental Mfg. Co. v. 
Towa, 226 U. S. 460, 33 SCt 168, 57 
L. ed. 300 [aff 143 Iowa 398, 122 
NW 241]; Miller v. Guasti, 226 U. 
S. 170, 33 SCt 49, 57 L. ed. 173 [aff 
203 N. Y. 259, 96 NE 416]; David 
Lupton’s Sons Co. v. Automobile Club 
of America, 225 U. S. 489, 32 SCt 711, 
56 L. ed. 1177, AnnCas1914A 699; 
Kerfoot v. Farmers’, ete., Bank, 218 
U. S. 281, 31 SCt 14, 54 L. ed. 1042 
[aff 145 Mo. 418, 46 SW 1000]; Stan- 
dard Oil Co. v. Brown, 218 U. S. 
78, 30 SCt 669, 54 L. ed. 939 [aff 31 
App. (D. C.) 371]; Earling v. Emigh, 
218 U. S. 27, 30 SCt 672, 54 L. ed. 
915 [aff 134 Wis. 565, 115 NW. 128, 
27 LRANS 243]; King v. West Vir- 
ginia, 216 U. S. 92, 30 SCt 225, 54 
L. ed. 396; Mammoth Min. Co. v. 
Grand Cent. Min. Co., 213 U. S. 72, 
29 SCt 4138, 53 L. ed. 702; Thomas v. 
Texas, 212 U.:S. 278, 29 SCt 393, 53 
i. ed. 512: Pfaff 49 Tex.-'Cr. 633, 95 
SW 1069]; Waters-Pierce Oil Co. v. 
Texas, 212 U. S. 86, 29 SCt 220, 53 L. 


ed. 417 [aff 48 Tex. Civ. A. 162, 106 
SW 918]; Chapman, ete., Land Co. 
vy. Bigelow, 206 U. S. 41, 27 SCt 


679, 51 L. ed. 953 [dism writ of _er- 
ror 77 Ark. 338, 92 SW 534]; Hau 
Claire Nat. Bank v. Jackman, 204 
U: S. 522, 27 SCt 391, 51 L. ed. 596 
faff 125 Wis. 465, 104 NW 98, 115 
AmSR 955]; Texas, etc., R. Co. v. Abi- 
lene Cotton Oil Co., 204 U. S. 426, 27 
S€t-1350, 152 -Ie.7 ed) 553) [rev (Tex: 
Civ. A.) 85 SW 1052]; Gulf, etc., R. 
Co. v. Texas, 204 U..S. 403, 27 SCt 
360, 51 L. ed. 540; Gleason v. White, 
199 U. S. 54, 25 SCt 782, 50 L. ed. 
87; Chrisman v. Miller, 197 U. S. 
313, 25 SCt 468, 49 L. ed .770 [aff 
140 Cal. 440; 73 P 10838,-74 P 444, 
' 98 AmSR 63]; Smiley v. Kansas, 196 
~~ -U. S. 447, 25 SCt 289, 49 L. ed. 546 
[aff 65 Kan. 240, 69 P 199, 67 LRA 
903]; Hill v. McCord, 195 U. S. 395, 
25 SCt 96, 49 lL. ed. 251; Kaufman v. 
Tredway, 195 U.S. 271, 25 SCt 33, 
49 L. ed, 190; Clipper Min. Co. v. 
Eli Min., etc., Co., 194 U. S. 220, 24 
SCt 632, 48 L. ed. 944 [aff 29 Colo. 
377, 68 P 286, 64 LRA 209, 93 AmSR 
89]; Thayer v. Spratt, 189 U. S. 346, 
93 SCt 576, 47 L. ed. 845 [aff 25 
Wash. 62, 64 P 919, 87 AmSR 738]; 
Kelley v.. Rhoads, 188 U. S. 1, 23 
_ SCt 259, 47 L. ed. 359 [rev 9 Wyo. 
352, 63 P 935, 87 AmSR 959]; Jen- 
kins v. Neff, 186 U. S. 230, 22 SCt 
905, 46 L. ed. 1140 [aff 163 INSP Na 
320, 57 NE 408]; Eastern Bldg., etc., 
Assoc. v. HEbaugh, 185 U. S.'114, 22 
Sct 566, 46 ea ed. 830 [aff 58 S. C. 
83, 36 SE 535]; 
New Mexico, 183 U.S. 535, 22 SCt 
172, 46 L. ed. 315; Western Union 
Tel. Co, v. Call’ Pub..Co., 181 U.S. 
92, 21 SCt 561, 45 L. ed. 765 [aff 58 
‘Nebr. 192, 78 NW .519]; Keokuk, 
etc., Bridge Co. v. Tllinois, £75. VU? 
S. 626, 20 SCt 205, 44 L. ed. 299 [aff 
176 Ill. 267, 52 NE 117]; Atchison, 
ete.,, R. Co. v. Matthews, 174 U. S. 
96, 19 SCt 609, 43° L. ed. 909; Mis- 
souri, ete., R. Co. v. Haber, 169. U. 


U.cS) “Trust Co. ov. | 
Veala25) WS. 
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S.. 613, 18 SCt 488, 42 L. ed. 878 
[aff 56 Kan. 694, 44 P 632]; Chicago, 
€tC., RK. Co: ya. Chicago, 166°°U. 9S: 
226, 17 SCt 581, 41 L. ed. 979; Egan 
v. Hart, 165 U. S. 188, 17 SCt 300, 
41 L. ed. 680; Noble v. Mitchell, 164 
U. S. 367, 17 SCt 110, 41 L. ed. 472; 
Lammers v. Nissen, 154 U. S. 650, 14 
SCt 1189, 25 L. ed. 562; Dower v. 
Richards, 151 U. S. 658, 14 SCt 452, 


38 L. ed. 305; Melendy v. Rice, 94 
U. S. 796, 24 L. ed. 1438. 
“It is not the province of this 


court to weigh conflicting evidence.” 
Great Northern R. Co. v. Donaldson, 
246 U~. S: .121,° 124, 38" SCt 230, 231), 
62 L. ed. 616, AnnCas1918C 581 [aff 
89 Wash. 161, 154 P 133]. 

“In chancery cases, or in any 
other class of cases where all the 
evidence becomes part of the record 
in the highest court of the State, 
the same record being brought here, 
this court can review the decision 
of that court on both the law and 
the fact, so far as may be _ neces- 
sary to determine the validity of 
the right to set up under the act 
of Congress; but in cases where the 
facts are submitted to a jury, and 
are passed upon by the verdict, in 
a common-law action, this court has 
the same inability to review those 
facts in a ease coming from a State 
court that it has in a, case coming 
from a circuit court of the United 
States. This conclusiveness of the 
facts found extends to the finding by 
a State court to whom they have 
been submitted by waiving a jury, 
or to a referee, where they are so 
held by State laws, as well as to 


the verdict of a jury.” Merced Min. 
Co. v. Boggs, 3 Wall. (U. S.) 304, 
18 LL. ed. 245; Republican River 


Bridge Co. v. Kansas Pac. R. Co., 92 
U.S. 315, 317, 23° L. ed. 515. 

[a] Preference by bankrupt.— 
Whether a bankrupt was insolvent at 
the time of giving an alleged pref- 
erence, and whether the creditor had 
reasonable cause to believe that it 
was intended thereby to give a pref- 
erence, are questions of fact, as to 
which the supreme court of the 
United States is concluded by the 
verdict of the jury in a suit by the 
trustee to recover the amount of 
such preference. Kaufman v. Tred- 
way, 195 U. S. 271, 25 SCt 33, 49 L. 
ed. 190 [rev 21 Pa. Super. 256]. 

[b] Questions of evidence are not 
within the jurisdiction of the su- 
preme court unless it is sought to 
give effect to such evidence for other 
purposes over which the court has 
jurisdiction. Mackay v.. Dillon, 4 
How. (U. 8.) 421, 11 L. ed. 1038. 

7 King v. Putnam Inv. Co., 248 
WS 235189 PSCt> 157968 shied. (102, 
Norfolk, ete., R. Co. v, Conley, 236 
U. S. 605, 35 SCt 437, 59 L. ed. 745; 
Carlson v. Washington, 234 U. S. 1038, 
34 SCt 717, 58 L. ed. 1237 [aff 66 
Wash. 639, 120 P 104]; North Caro- 
lina R. Co. v. Zachary, 232 U. S. 248, 
34 SCt 305, 58 L. ed. 591 [rev 156 
N. C. 496, 72 SE 858]; Wood v. Ches- 
borough, 228 U. S. 672, 33 SCt 706, 
57 L. ed. 1018; Southern Pac. R. Co. 
v. Schuyler, 227 U. S. 601, 33 SCt 
277, 57 L. ed. 662 [aff 37 Utah 581, 


/109 P 458, and 37 Utah 612, 109 P 


1025]; Creswill v. Grand Lodge K. 
246, 32. SCt 822, 56 
L. ed. 1074; Cedar Rapids Gas Light 


iGo. v. Cedar Rapids, 223 U. S. 655, 


82 Sct 389, 56 L. ed. 594; Kansas 
City Southern R. Co. v. C. H. Albers 
Commn. Co., 223 U. S. 573, 32 SCt 
316, 56 L. ed. 556; Knoxville v. Knox- 
ville Water Co., 212 U. S. 1, 29 SCt 
148, 538 L. ed. 371. 

[a] The court may examine the 
entire record including the evidence 


court may exercise such power.’ 
tion whether there is sufficient evidence to sustain 
a finding being one of law ® is open for examination 
by the supreme court;?° and a finding of fact which 
is so grossly wrong as to amount to an infraction 
of the federal constitution may be revicwed." 


125 C.J.] 959 


So also the ques- 


to determine whether a general] find- 
ing of facts involves the decision of 
a question of law bearing on a fed- 
eral right claimed in a state court. 
Kansas City Southern R. Co. v. C. 
H. Albers Commn. Co., 223 U. S. 578, 
32 SCt 316, 56 L. ed. 556 [rev 79 
Kan. 59, 99 P 819]. 

[b] Evidence in an equity suit 
will be examined by the supreme 
court of the United States on error 
to a state court, sufficiently to an- 
Swer questions properly saved with- 
in its appellate jurisdiction. Cedar 
Rapids Gas Light Co. v. Cedar 
Rapids, 223 U. 'S:—655, 32 SCt2389) 
56 L. ed. 594 [aff 144 Iowa 426, 120 
ee 138 AmSR 299, 48 LRANS 

8. Jones Nat. Bank v. Yates, 240 
U. S. 541, 36 SCt 429, 60 L. ed. 788; 
Interstate Amusement Co. v. Al- 
bert, 239 U.S. 560, 36 SCt 168, 60 
L. ed. 489: Norfolk, etc., R. Co. v. 
Conley, 236 U. S. 605, 35 SCt 437, 
59 L. ed. 745; Northern Pac. R. Co. 
v. North Dakota, 2386 U. S. 585, 35 
SCt 129, 59 L. ed. 735, AnnCasl1916A 
1; Carlson v. Washington, 234 U. S. 
108, 34 SCt 717, 58 L. ed. 1237; North 
Carolina R. Co. v. Zachary, 232 U. 
S. 248, 34 SCt 305, 58 L. ed. 591, Ann 
Cas1914C 159; Wood v. Chesborough, 
228° U.-S.672, 33 SCt 706, 57 L.ved. 
1018; Southern Pac. R. Co. v. Schuy- 
220 Ure S. 601, 33 SCt_ 22%, 575 te 
662; Creswill v. Grand Lodzge 
K. P., 225 U. S. 246, 32 SCt 822, 56 
L. ed. 1074; Acme Harvester Co. v. 
Beekman Lumber Co., 222 U. S. 300, 
32 SCt 96, 56 L. ed. 208 [aff 215 Mo. 
seo: SW 1087]. And see supra 

9. See Appeal and Error §§ 2835, 


Union Pac. R. Co. v. Public 
Serv. Commn., 248 U.S. 67, 39 SCt 24, 
63 L. ed. 181; Postal Tel. Cable Co. v. 
Newport, 247 U. S. 464, 38 SCt 566, 
62 L. ed. i215 [rev 160 Ky. 244, 169 
Sw! 7004s inion “Pac ORY oCone av. 
Huxoll, 245 U. S. 535, 38 SCt 187, 62 
L. ed. 455 [aff 99 Nebr. 170, 155 NW 
900]; Interstate Amus2ment Co. vy. 
Alkert, 2389 U. S. 560, 36 SCt 168, 
60 L. ed. 439 [aff 128 Tenn, 417, 161 
SW 488]; Northern Pac. R. Co. v. 
North Dakota, 236 U. S. 585, 35 
Sct 429, 59 L. ed. 735, AnnCas1916A 
1 frev 26 N. D. 438, 145 NW. 135]; 
Creswill v. Grand Lodge K. P:, 225 
U. S. 246, 32 SCt 822, 564 L. ed. 1074 
{rev 1383 Ga. 837, 67 SE 188,° 334 
AmSR 231, 18 AnnCas 453]. :.And 
see supra § 259. 

“It is the duty of this Court to 
examine for itself whether there is 
any basis in the admitted facts, or 
in the evidence when the facts are 
in dispute, for a finding that the fed- 
eral right has been waived.” Union 
Pac. R. Co. v. Public Serv. Commn., 
248 We S. 67; 69; 39 SCt 245525)" 63 
L. ed. 131 [rev 268 Mo. 641, 187 SW 


827]. ‘ 
{a] Agreed statement of facts.— 
The supreme court of the United 


States, although bound by an agreed 
statement of facts when reviewing 
the judgment of a state court, may 
inquire whether the facts agreed 
upon support the judgment. Kelley 
v. Rhoads, 188 U. S. 1, 23 SCt 259, 
47, L. ed. 359 [rev 9 Wyo. 352, 638 P 
9385, 87 AmSR 959]. 

[b1 Where the lower court does 
not find the facts but directs a ver- 
dict on the ground that there is no 
evidence in opposition, a question cf 
law arises. Rector v. City Deposit 
Bank Co., 200 U. S. 405, 26 SCt 289, 
50 L. ed. 527. 

11. Thomas v. Texas, 212 VU. S. 
278, 29 SCt 393, 53 L. ed. 512 [aff 49 
Tex. Cr. 633, 95 SW 1069]. > 
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[§ 324] (j) Determination and Disposition of 
Cause. The supreme court may reverse, modify, 
or affirm the judgment of the state court,!? but 
where a judgment cannot be reversed on the fed- 


eral question involved, it cannot be modified or. 


amended.'* In disposing of the ease the supreme 
court will lean toward affirmance where error on the 
part of the state court is not clear,'4 and where 
the court is convinced that a writ of error was 
taken only for delay, a motion to affirm the jude- 
ment should be granted. It has also been held 
proper to affirm instead of dismiss where the ques- 
tion raised, although not frivolous, is without 
merit.1° The decision of the supreme court in a 
case brought before it from the state court is the 
binding law of the case.17_ Where the supreme court 
affirms the judgment of the state court, effecf must 
be given thereto,18 while if the judgment is re- 


12. Jud. Code § 237 (set forth inadequate and confiscatory, will be 
supra § 276); Murdock vy. Memphis, | affirmed where the evidence leaves 
20 Wall. (U. S.) 590, 22 Li. ed. 429. the question of reasonableness in 

[a] Review of ruling on plea in doubt, but without prejudice to the 
power of the/right of the carrier to reopen the 
United States supreme court on writ | case by appropriate proceedings, if, 
of error to a state court to review | after adequate trial, it thinks it can 
its ruling on a plea in abatement is prove more clearly the confiscatory: 
not affected by Rev. St. § 1011, pro-| character of the rates. 
viding that there shall be no re- Pac. R. Co. v. North Dakota, 216 U. 
versal in the supreme court for error S. 579, 30 SCt 423, 54 L. ed. 624 [aft 
in plea in abatement other, than a/19 N. D. 45, 120 NW 869, 25 LRANS 


abatement, — The 


plea to the jurisdiction of the court. | 1001]. 


Buck Stove, etc., Co. v. Vickers, 226 15. Deming vy. Carlisle Packing 
U.S. .205, 33 SCt 41, 57 Ll. ed. 139 Co., 226 U. S. 102,:388 SCt 80, 57 L. 
ed. 140 [dism writ of error 62 Wash. 

13. Standard Oil Co. y. Missouri, | 455, 114 P 172]; Blythe v. Hinckley, 
gee nUstSi 270; 32 SCt 406.456. ed. 180 U. S. 338, 21 SCt 390, 45 L. ed. 


rev 80 Kan. 29, 101 P 668]. 


760 [aff 218 Mo. 1, 116 Sw 902] | 557, 
(judgment of ouster and fine against 16. Cornell 


a foreign corporation in quo war-| Phoenix Constr. Co 
34 SCt 701, 58 L. 
Co. v. Puckett,|]N. Y. 113, 103 NE 891]; Williams v. 
Cee ashe only 300 SC LTO 61 fl. (6a. Pauls Valley First Nat. Bank, 216 U. 
1321 [aff 16 Ga. A. 551, 85 SE $09]; |S, 582, 30 SCt 441, 54 L. ed. 625. 
17. Lytle v. State, 17 Ark. 608. 
243 U. S. 572, 37 Sct 440, 61 L. ed. | But compare Dennie v. Harris, 9 
907; Erie R. Co. v. Welsh, 242 U.S. | Pick, (Mass.) 364, 367 (‘We are all 
BOs eat SCL of16, 461 Ie weds 319; | fully of the opinion, that where the 
Baltimore, etc., R. Co. v. Whitacre, | Supreme Court of the United States 
have jurisdiction, their authority is 
At the same time, this 
art, 241 U. S. 261, 36 SCt 586, 60 L.| Ccurt is not to be considered as a 
K to execute the de- 
744]; Reinman y. Little Rock, 287 U.|crees of the Supreme Court of the 
S. 27d, 35,.SCt, 511; 59. E. ed. 900 [aff | United States, without power to in- 
107 Ark. 174, 155 Sw 105]; Calaf y| quire into the grounds of their pro- 
Fugurul v: Calaf y Rivera,’ 232) Ur. ceedings, in order’ to 
S. 371, 34 SCt 411, 58 LL. ed. 642; | whether they ma 
Cedar Rapids Gas Light Co. v.|have made a mistake’’). 
Cedar Rapids, 223 U. §. 655, 32 SCt (a] The decision is conclusive 
889, 56 L. ed. 594 laff 144 Iowa 426, | only on the point decided, and the 
120 NW 966, 138 AmSR 299, 48]state court is not thereby prohibited 
LRANS 1025]; Schlemmer vy. Buf-|from examining the record and de- 
falo, ete, -R. Co., 220 U.,s. 590, 31] ciding the case upon some other 
SCt 561, 55 L. ed. 596 [aff 222 Pa.| point which did not arise in the su- 
470, 71 A 1053]; Tamta Water Works|preme court. Goodtitle v. Kibbe, 1 


canto). 
' 14. Southern R. 


Seaboard Air Line R. Co, v. Lorick, 


Mae W5.S.4169,) 87 SCt 33; 61.L0ed. 
228; Louisville, ete., R. Co. vy. Stew- | supreme. 


ed. 989 [aff 163 y. 823, 174 SW] mere machine, 


‘Co. v..Tampa, 199 U. §. 241, 26 SCt| Ala. 403 
28, 50 L. ed, 170. : 


exemption from taxation of the 


therein expressed.” 
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Steamboat Co. vy, 
+ 230° U. oS, 593; 
ed. 1107 [aff 210 


y not inadvertently 


18. Thorman v. Broderick, 52 La. 
[a] MIlustrations.—(1) The deci- | Ann. 1298, 27 § 735; Stewart v. 
sion of a state court that a charter | Bloom, 23 La. Ann, 748. 
[a] Assessment of damages.—The 
property, of whatever kind and de- allowance of a writ cf: error with 
scription, belonging or appertaining | supersedeas from the federal su- 
to a theological seminary, does not preme ccurt to review a judgment of 
include property owned, rented, or/a_ state court awarding mandamus 
held by it as an investment, but not | does not preclude the state court, 
used in immediate connection with | after its judgment has been affirmed, 
the seminary, although the income | from assessing, as part of the dam- 
thereof is used only for the pur-|ages, plaintiff's business losses suf- 
peses of the school, 1s not so ob- fered during the proceedings in the 
viously erroneous as to require re-| federal Supreme court from defend- 
versal because the charter provides ant’s refusal to obey the mandamus, 
that the act “shall be construed lib- Missouri Pac. R. Co. y. Larabee, 234 
erally in all courts for the purposes | U. S. 459, 34 SCt 979, 58 L. ed. 1398 
Chicago Theo-| [rev 85 Kan. 214, 
logical Seminary v. Illinois, 188 U..g. ing, however, that a state statute 
662,23 Ct 386, 47. ed. 641 [aff | cannot empower a state court, when 
193 Ill. 619, 61 NE 1022 ana 189] assessing damages to a successful 
Ill. 489, 59 NE 977]. (2) The decree | plaintiff in mandamus, to allow at- 
of a state court enjoining a carrier torneys’ fees for services in the fed- 
from further violation of a law fix- | eral supreme court on a writ of. er- 
ing rates for the carriage of coal] ror unsuccessfull 
within the state, over the objection | defendant, where 
that the maximum rates. so fixed arc conflict with the settled rule in the 


116 P 901] (hold- 


y prosecuted by 
such award is in 


[§ 324 


versed and remanded, the case is then pending in 
the state court for such disposition as it deems 
proper, not inconsistent with the opinion of the fed- 
eral court.19 Where a reversal is necessary because 
of an erroneous construction given to an act of 
congress by the state court, which was the sole 
basis of its decision, the order of reversal should 
not preclude the right of the state eourt to con- 
sider and pass on the rights of the parties in the 
light of the statute as correctly construed.2° Where 
the statutes and practice of a state provide that an 
appellate court of ysuch state may, on reviewing a 
judgment of the court below, render such a judg- 
ment as should have been rendered by that court, 
the federal supreme court may, on reversing the de- 
cision of the state appellate court, enter a judgment 
finally disposing of the ecase.2t The supreme court 
may, in its discretion, award execution or remand 


federal supreme court). 

19, Harding y, Harding, 148 Cal. 
397, 938 P 434; St. Louis, ete., R. Co. 
v. McWhirter, 155 Ky. 301, 159 Sw 
796; Simonson y. Monson, 36 S. D. 
245, 153 NW 1020, ; 

“The mandate, while reversing the 
judgment that was under review on 
the former writ of error, permitted 
further proceedings of any kind to 
be had in the state courts, pro- 
vided they were not inconsistent 
with the opinion of this COUFt. A, Tt 
left the tribunals of the State at lib- 
erty to exercise their proper juris- 
diction in the cause between the 
parties, so long as they avoided a 
conflict with the rights of the land- 
Owners under the Fourteenth 
Amendment as established by our 
decision,” Schneider Granite Co, v. 
Gast Realty, etc., Co., 245 U. S. 288, 
38 SCt 125, 126, 62 L. ed. 299 [aff 
269 Mo. 561, 191 SW 689]. 

[a] Matters not decided by the 
supreme court are to be disposed of 
by the state court. Kinzell v. Chi- 
cago, etc, R. Co., (Ida.) 190 P 255% 
Simonson vy. Monson, 36 8. D. 245, 
153 NW 1020. 

[b]. Although one of the parties 
may die between the time of the de- 
cision in the state court and the 
filing of the mandate of the supreme 
court, no change of parties will be 
made in the former court before 
Carrying into effect the judgment of 
the United States court, Cunning~ 

é 653 


Northern 


ascertain 


date from the supreme court of the 
United States, which directs the en- 
try of a decree in conformity with 
its opinion dividing the damages 
caused in a collision between vessely 
held in fault, but leaves undisturbed 
a judgment obtained by the owners 


It seems that, when a case is re- 
versed in the supreme court of the 
United States on one issue and re- 
manded to the state court for fur- 
ther proceedings in accordance there- 
with, the latter : court may reopen 
the record for the correction of other 


the State courts have sole jurisdic- 
tion. Gibson y, Chouteau, 50 Mo. 85. 
20. Northern Pac. R. Co. v. Con- 
cannon, 239 U. S. 382, 36 SCt 156, 
oo anage 3842 [rev 75 Wash. 591, 135 
21. Stanley v. Schwalby, 162 U, 
S. 255, 16 Sct 754, 40 L. ed, 960. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ 
s< 


§§ 324-397] 


the cause to the state court.22 A writ of error to 
a state court, which ineorrectly states the date 


of the judgment in the court below, may be dis- 


missed without prejudice to proceedings under a 
second writ of error, which correctly describes the 
judgment.?% 

Effect of events subsequent to decision by state 
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(25 Chd=| Gol 
court. Where, by reason of events occurring sub- 
sequent to the rendition by the state court of the 
judgment which is sought to be reversed, the par- 
ticular relief sought in that action by plaintiff in 
error cannot be afforded, the writ of error will be 
dismissed.?4 . 


X. CIRCUIT COURTS OF APPEALS 


[§ 325] A. Creation of Court. The circuit 
courts of appeals, one for each of the nine judicial 
circuits, were originally created by the Judiciary Act 
of 1891,7° which took effect immediately notwith- 
standing provisions that the jurisdiction of the su- 
preme and circuit courts was not thereby to be 
impaired in eases of appeals taken or pending be- 
fore July 1, 1891.7¢ 

The purpose of the creation of the circuit courts 
of appeals was to facilitate the prompt disposition 
of cases and to relieve the supreme court from the 
oppressive burden of general litigation, which im- 
peded the examination of cases of public concern 
and operated to the delay of suitors.?? 

[§ 326] B. Personnel of Court. Each circuit 
court of appeals consists of three judges, of whom 

[a] Reinstating verdict.—A ver- 
dict on the first trial of an action 
for death under the Employers’ Lia- 


bility Act cannot be reinstated by 
the supreme court on cross writ of 


tot Das. 


Pewabic Min. Co., 
SCt 847, 38 L. ed. 
; Vorhees v. John T. Noye Mfg. 
135, 14 
L. ed. 101; Aspen Min., etc., Co. Vv. 


ed. 727; Mason v. 
153 U. S. 361,14 


two constitute a quorum.2® Provision is made for 
circuit judges,2® and for the allotment of the justices 
of the supreme court among the cireuits;*° and the 
several district. judges within each circuit are also 
made competent to sit as judges of the circuit court 
of appeals within their respective districts.*+ 

[§ 327] ©. Jurisdiction **—1. In General. The 
statute provides that the circuit court of appeals 
shall exercise appellate jurisdiction ** to review by 
appeal or writ of error *4 final decisions *° in the 
district courts,®® including the United States district 
court for Hawaii 27 and the United States district 
court-for Porto Rico,?? in all cases *® other than 
those in which appeals or writs of error may be 
taken direct to the supreme court, unless other- 


33. Jud. Code (1911) § 128. 

34. Jud. Code (1911) § 128. 
_ Mode of exercising jurisdiction see 
infra § 334 


SCt 295, 38 i 
35. 


Jud. Code (1911) § 128. 


error to a state court which, having 
set aside the verdict for plaintiff on 
the first trial, affirmed. on a second 
appeal, a judgment for plaintiff in 
a@lesser amount, on second trial. 
Louisville, etc., R. Co. v. Stewart, 241 
US. 261) 36 SCt 586, 60... ed. 989 
[aff 163 Ky. 823, 174 SW 744]. 

22, Jud. Code § 237 (set forth 
supra § 276) (if a cause has been 
remanded to the state court which 
refuses to execute the mandate of 
the supreme court the latter court 
may, on a second writ of error, pro- 
ceed to a final decision and award 
execution thereon). And see Mar- 
tin v. Hunter, 1 Wheat. (U.-S.) 304, 
4 L. ed. 97. 

23. Northern Pac. R. Co. v. Hasse, 
197 U. S. 9, 25 SCt 305, 49 L. ed. 
642 [rev 28 Wash. 353, 68 P 882, 92 
AmSR 840]; Northern Pac. R. Co. v. 
Ely, 197 U. S. 1, 25 SCt 302, 49. L. 
ed. 639 [rev 25 Wash. 384, 65 P 555, 
54 LRA 526, 87 AmSR 766]. 

24. Kimball v. Kimball, 174 U. S. 
158, 19 SCt 639, 43 L. ed. 932. 

55 M296 S St! at-t 826 [U, S. 
Comp. St. (1901) pp 547-556]. 

“Wherever held, the Court of Ap- 
peals is not a court in or for any 
_ district. The act creating that court 
(26 Stat. 826, c. 517) does not create 
a court in or for a district, but one 
in and for each circuit. The rela- 
tions of that court to a district are 
similar to those of this court. The 
Supreme Court is not a court in or 
of or for a district, but in and of and 
for the United States as a whole. 
The fact that this case was origi- 
nally pending in the Circuit or Dis- 
trict Court of the District of Wash- 
ington does not make the Court of 
Appeals a court of that district 
when engaged in hearing the case on 
appeal. The case when it reached 
the Court of Appeals passed out of 
the courts of the district, just as 
fully as if appealed to this court. 
In other words, when a case is trans- 
ferred to the Court of Appeals or to 
this court it passes beyond the limits 
within which a district attorney has 
jurisdiction and exercises his 
powers.” U.S. Vv. Winston, 170 U. 
S. 522, 524, 18 SCt 701, 42 L. ed. 1130. 

26. Gulf, etc, R. Co, v. Shane, 
157 U. S. 348, 15 SCt 641, 39 LL. 


[25 Cc. J.—31] 


Billings, 150 U. S. 31, 14 SCt 4, 37 
L. ed. 986; National Exch. Bank v. 
Peters, 144 U. S. 570, 12 SCt 767, 36 
L. ed. 545; Wauton v. De Wolf, 142 
TW. Sox1S8hele St 173,035, Lived. 965), 
In re Claasen, 140 U. S. 200, 11 SCt 
735, 35 L. ed, 409; The Alijandro v. 
Wallace, 56 Fed. 621, 6 CCA 54; 
U. S. v. National Exch. Bank, 53 Fed. 
9, 3 CCA 390; Marine R., etc., Co. 
v. The Mattano, 52 Fed. 876, 3 CCA 
325; Baltimore, etc. R. Co. Vv. An- 
drews, 50 Fed. 728, 1 CCA 636, 17 
LRA 190; Northern Pac. R. Co. v. 
Amato, 49 Fed. 881, 1 CCA 468 [aff 
144 U. S. 465, 12 SCt 740, 36 L. ed. 
5961; New York, etc., R. Co, v. Ben- 
nett, 49 Fed. 598, 1 CCA 392; Court- 
ney v. Insurance Co. of North 
America, 49 Fed. 309, 1 CCA 249. 

[al Im case of decrees before and 
after creation of the circuit court of 
appeals, the former decree being one 
of sale on a bill’ of foreclosure and 
the latter being on a cross bill, only 
the decree on the cross bill is ap- 
pealable to such court. Courtney v. 
Insurance Co. of North America, 49 
Fed. 309, 1 CCA 249. 

27. The Paquete Habana, 175 AWE 
S. 677, 20 SCt 290, 44 L. ed. 320; U. 
sg’ vy. American Bell Tel. Co., 159 U. 
Ss. 548, 16 SCt 169, 40 L. ed; 255; 
Carey v. Houston, etc. R. Co., 150 
U. S. 170, 14 SCt 63, 37 _L. ed, 1041; 
American Constr. Co. v. Jacksonville, 
etc. R. Co., 148 U.S. 372, 13 Ssct 
758, 37 L. ed. 486; Lau Ow Bew v. 
U.S. 142 DiS) 471212. SC 517, 36 
L. ed. 340; In re Woods, 143 U.S. 
202, 12 SCt 417, 36_L. ed. 125; Mc- 
Tish v. Roff, 141 U. S. 661, 12 SCt 
118" 35,1, ed. 893: Dodge v. Nor- 
lin, 133 Fed. 363, 66 CCA 425. 


28. Jud. Code (1911) § 117. 

29. Jud. Code (1911) § 118. 

30. Jud. Code (1911) § 119. 

31. Jud. Code (1911) § 120. _— 

[a] Court composed of district 
judges alone.—A circuit court of ap- 
peals is legally constituted where 
made up by three district judges of 


the circuit, regularly designated by 
particular assignments to attend as 
members for the term. Peters v. 
Hanger, 136 Fed. 181, 69 CCALT9 7. 

32. Superintendence and revision 
of proceedings in pankruptcy cases 
see Bankruptcy §§ 741-758. 


Finality of judgment or decree he- 
low see infra § 331. 

36. Jud. Code § 128. 

37. Jud. Code § 128. 

[a] The ninth circuit 
Hawaii. Jud. Code § 116. 

{[b] Cases under former statutes. 
—Wright v. MacFarlane, 122 Fed. 
770, 58 CCA 570 (constitutional ques- 
tion involved); Wilder’s SS. Co. v. 
Low, 112 Fed. 161, 50 CCA 473. 

38. Jud. Code § 128 as amended 
by Act Jan. 28, 1915 (38 St. at L. 
803: e¢ 22 § 2). 

[al The first circuit includes 
Porto Rico. Jud.’ Code -§ 116, as 
amended by 38 St. at L. 808. 

[b] Prior to the act of 1915 writs 
of error and appeals were prosecuted 
directly to the supreme court, and 
the circuit court of appeals had no 
jurisdiction. Garzot v. Rios de 
Rubio, 209 U. S. 288, 28 SCt 548, 
52 L. ed, 794; Amado v. U. S., 195 U. 
S172 2795 SC p13 49%) Lic eds, giao, 
Royal Ins. Co. v. Martin, 192 U. S. 
149, 24 SCt 247, 48 L. ed. 385. 

39. Jud. Code (1911) § 128. 


includes 


[a] he term “case” includes for 
the purpose of appellate jurisdic- 
tion: (1) Disbarment proceedings. 


Thatcher v. U. S., 212 Fed. 801, 129 
CCA 255. (2) Contempt proceedings. 
In re Christensen Engineering Co., 
194 U.S. 458, 24 L. ed. 729, 48 L, ed. 
1072; Bessette v. W. B. Conkey, 194 
U. S. 324, 24 SCt 665, 48 L. ed. 997; 
Thatcher v. U. S., 212 Fed, 801, 129 
CCA 255. (3) Deportation proceed- 
ings. Thatcher v. U. S., 212 Fed. 
801, 129 CCA 255; Gee Cue Beng v. 
U. S., 184 Fed. 383, 106 CCA 493; 
U. S. v. Hung Chang, 134 Fed. 19, 67 
CCA. 93. { 

[b] A proceeding for naturaliza- 
tion is not a “case” within the mean- 
ing of the statute, and there being 
no provision for direct review in the 
Naturalization Act a circuit court 
of appeals is without jurisdiction to 
review the decision of a district 
court in such a proceeding. U.S. v. 
Dolla, 177 Fed. 101, 100 CCA 521, 
91 AnnCas 665 [foll U. S. v. Neuge- 
bauer, 221 Fed. 938, 137 CCA 508]. 
Contra U. S. v. Lenore, 207 Fed. 
865 [disappr U. S. v. Dolla, supra]. 

40. Jud. Code § 128; In re 
Christensen HEngineering Co. ge 


\ 
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_ wise provided by law.‘ Writs of error and appeals 
from the final judgments and decrees of the su- 
preme courts of the territory of Hawaii and of 
Porto Rico, where the amount involved, exclusive 
of costs, to be ascertained by the oath of either 


WES: 6458, 24. SCt 1729, 48: Ta: ed: 
1072; Swepston v. U. §,, 251 Fed. 
205, 163 CCA 361; The Attualita, 238 
Fed. 909, 152 CCA 43; Alton Water 
Co. v. Brown, 166 Fed. 840, 92 CCA 
598 [certiorari den 212 U. §. 581, 
29 SCt 690, 53 L. ed. 6591; Dowagiac 
Mfg. Co. v. McSherry Mfg. Co., 155 
Fed. 524, 84 CCA 38; Bullock Hlec- 
tric;, etc, Mfzs.. Co.) v; Westinghouse 
Electric, etc., Co., 129 Fed. 105, 63 
CCA 607 [certiorari den 194 U. §. 
636, 24 SCt 859, 48 L. ed. 1160]; In 
re Heinze, 127 Fed. 96, 62 CCA 96; 
Duncan vy. Landis, 106 Fed. 839, 45 
CCA 666; U. S. v. Jacobus, 96 Fed. 
260, 37 CCA 466; The Annie Faxon, 
87 Fed. 961, 31 CCA 325; Holt v. 
Indiana Mfg. Co., 80 Fed. i, 25 CCA 
301; Merritt v. American Steel-Barge 
Co., 75 Fed. 813, 21 CCA 525; The 
Alliance, 70 Fed. 273, 17 CCA 124. 
[a] The reviewing power extends 
to: (1) Admiralty cases. The Joseph 
B. Thomas, 148 Fed. 762, 78 CCA 428; 
The New York, 104 Fed. 561, 44 CCA 
38; North American Trading, etc., 
Co, v. Smith, 93 Fed. 7, 35 CCA 183; 
Laidlaw v. Oregon R., etc., Co; 781 
Fed. 876, 26 CCA 665; The Pilot v. 
U. S., 53 Fed. 11, 3 CCA 392: The 
State of California, 49 Fed. Zao: 
CCA 224. (2) Bankruptcy cases. 
Dodge v. Norlin, 133 Fed. 363, 66 
CCA 425; U. S. v. Moy Yee Tai, 109 
Fed. 1, 48 CCA 203; Duncan vy, Lan- 
dis, 106 Fed. 839, 45 CCA 666; Hunt- 
ington vy. Saunders, 72 Fed. 10, 18 
CCA 409 [app dism 163 U. S. 319, 16 
SCt 1120; 41 LL. ed, 174]; Hutchins 
v. Briggs, 61 Fed. 498, 9 CCA 585; 
Duff v. Carrier, 55 Fed. 433, 5 CCA 
177. See Bankruptcy §§ 741-758. (3) 
Cases arising under the Chinese Ex- 
clusion Act. U.S. v; Gee Lee, 50 
Fed. 271, 1 CCA 516. (4) Cases aris- 
ing under the Interstate Commerce 
Act. Louisville, ete, R. OR tie 
Behlmer, 169 U. S. 644, 18 SCt 502, 
42 L. ed. 889. (5) Cases arising un- 
der the patent laws. U.S. v. Ameri- 
can Bell. Tel. Co., 159 U. §S. 548, 16 
SCt 69, 40 L. ed. 255; Clancy v. 
Troy Belting, etc., Co., 157 Fed. 554, 
85 CCA 314. (6) Cases arising under 
the revenue laws. U.S. vy. Hopewell, 
ol Fed. 798, 2 CCA 510; Louisville 
Public Warehouse y. Customs Col- 
lector, 49 Fed. 561, 1 CCA BTL. CT) 
Cases arising under the Tucker Act 
of March 8, 1877. U. §. v. Coudert, 
73 Fed. 505, 19 CCA 543: U. S. v. 
Morgan, 64 Fed. 4, 12 CCA 6. (8) 
A cause improperly removed, to the 
extent of determining that fact and 
Grand Trunk R. 
Co. v. TwitcheN, 59 Fed. Teulon Si CCK 


1072; Bessette v. W. B. Conkey Co., 
194 U. S. 324, 24 sct 665, 48 Li. ed. 


In re 

Heinze, 127 Fed, 96, 62 CCA 96. (10) 
Holsom yet. “Si 

160 U.S. 121, 16 Sct 222) 640, Ta: 
ed. 3637.0. S:. v. Sanges, 144 U. S. 
310, 12 SCt 609, 36 L. ea. 445; U.S. 
v. Dunne, 173 Fed, 254. 97 CCA 420, 
19 AnnCas 1145 [foll U. g. v. New 
York Cent., etc. R. Co., 164 Fed. 
324, 90 CCA 256]; Miller v. Okla. 
homa, 149 Fed. 330, 79 CCA 268, 9 
AnnCas 389; Sena v. U. S., 147 Fed. 
485, 78 CCA 27 [rev 12 N. M. Soke 
78 P 58]; Davis v. U. S., 107 Fed. 
753, 46 CCA 619; Stokes v. U, S., 60 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


FEDERAL COURTS 


Hed. (69 feo (COA 1525) Un Semye eS rt= 
tony 47) Hed-aL29, 2 iC@Ae bee dit) 
A proceeding for abatement of a 
judgment entered in a criminal case 
because of defendant’s death after 
it was entered. U. S. v. Dunne, 173 
Fed. 254, 97 CCA 420, 19 AnnCas 
1145 [aff U. S. v. Mitchell, 163 Fed: 
1014]; U. S. v. New York, etes» R. 
Co., 164 Fed. 324, 90 CCA 256 [rev 
U.S. v. Pomeroy, 152 Fed. 279]. (12) 
Suits against the United States. U. 
S: v. Harsha, 172 U: S:° 567, (19 Sct 
294, 43 L. ed. 556 [certiorari 56 Fed. 
953, 6 CCA 178]; Scranton v. Wheel- 
er, 57 Fed. 803, 6 CCA 585 [rev on 
other grounds 163 U. S. 703 mem, 
16 SCt 1206 mem, 41 L. ed. 318 mem]. 
(13) Suits brought by the United 
States. U. S..v. American Bell Tel. 
Co., 159 U.S. 548, 16 SCt 69, 40 L: 
ed. 255. (14) A suit by contractors 
against the United States to recover 
for materials furnished for the con- 
struction of a levee. Ggden v. U. S., 
143) Uy S4390 seks) SCt 602) 097) Li. eds 
493 [foll Hubbard v. Soby, 146 U. S. 
5632 IZA SSE Mase Le Led: 886]; Na- 
tional Exch. Bank y, Peters, 144 U. 
S. 570, 12 SCt 767, 36 Li. ed, 545. (15) 
A suit by a clerk of a district court 
to recover his fees, under the act 
of, March? 3; 1887.10) Soty. Morgan, 
64 Fed. 4, 12 CCA 6. 

[b] Habeas corpus cases.—(1) In 
reviewing habeas corpus proceedings 
in the district courts, the circuit 
court of appeals has succeeded to the 
appellate jurisdictions of the cir- 
cuit courts. U. S. v. Fowkes, 538 
Fed. 13, 3 CCA 394, (2) The circuit 
court of appeals has no jurisdiction 
of an appeal from an order made by 
a district judge in vacation on the 
hearing of the issue raised by a 
petition for habeas corpus and the 
return thereto. Hoskins v. Funk, 239 
Fed. 278, 152 CCA 266 [disappr Webb 
V.. YORK,§ “740 Weds 759.7197 CCA ,65 
(where a contrary conclusion was 
reached)]. (8) Appeal direct to su- 
preme court where constitutional 
question involved. 

[c] Customs 


Pe bees Df Se a Hopewell, 51 Fed. 798, 
2 CCA 510; Louisville Public Ware- 
house Co. v. Collector of Customs, 49 
Fed. 561, 1 CCA 371. (2) This has 
been changed and now the court of 
customs appeals has exclusive ju- 
risdiction in such cases. Jud. Code 
§§ 195, 196. (3) Generally see Cus- 
toms Duties §§ 283-303. 

Direct appeals and writs of error 
i. SRureIne court See supra §§ 209- 


41. Jud. Code § 128. 

[a] The words “unless otherwise 
provided by law” refer not merely 
to prior laws, but are intended to 
guard against implied repeals of, or 
changes in, the law in this respect, 


U. S. v. Dalcour, 208 U. S. 408, 27.) 


SCt 58, 51 L. ed. 248; The Paquete 
Habana, 175 U. S. 677, 20 Sct 290, 
44 L. ed. 320; Mason vy. Pewabic Min. 
Co., 153 U. S. 361. 14 Sct 847, 38 L. 
ed. 745; American Constr. Con avs 
Jacksonville, ete. R. Com 148 2 ie 1S) 
372, 13 SCt 758, 37h. ed. 486; Hub- 
bard v. Soby, 146’ U. §, 56, 13 USC# 
13, 36 L. ed. 886: Lau Ow Bew v. U. 
S., 144 U. S. 47, 12 sect liv SEX opel Oy 
ed. ©3403) Uy oSemeys Coudert, 73 Fed. 
505, 19 CCA 543. . 

285) LO1b (38. Us, 1S. 


St. at L. 803 c 22 § 2): Inter-Island 
Steam Nay. Co. vy. Ward, 242 U. S. 1, 


[§ 327 


party or of other competent witnesses exceeds the 
value of five thousand dollars, may be taken and 
prosecuted in the circuit courts of appeals.*2 
circuit court of appeals for the ninth cireuit is 
given jurisdiction to determine writs of error and 


The 


37 SCt 1 61 SErsed.. 1113; Kinney v. 
Oahu Sugar Co., Ltd., 255 Fed. 732, 
167 CCA 78 [certiorari den 249 U, S. 
616 mem, 39 SCt 391 mem, 68 L. ed. 
803 mem]; Graham vy. O’Ferral, 248 
Fed. 10, 160 CCA 150; Plazuela Sugar 
Co. v. Pastoriza, 245 Fed. 115; Gra- 
ham v. O’Ferral, 236 Fed. CLT eae 0) 
CCA 49; Trujillo v. Rodriguez, 233 
Fed. 208, 147 CCA 214. 

[a] Prior to the act of 1915 such 
appeals or writs of error from Porto 
Rico were prosecuted directly to the 


Supreme court, and the circuit court. 


of appeals had no jurisdiction. Car- 
dona v. Quinones, 240 U. g. 83, 36 
SCt 346, 60 L. ed. 538; Royal Ins. Co, 
v. Martin, 192 U. S. 149,.24 sct 247, 
48 LL. ved: \385z 

[b] Amendment construed.— 
“From the beginning and ¢éontinu- 
ously up to the adoption of the 
Amendment of 1915 appeals and 
writs of error to the Supreme courts 
of Hawaii and of Porto Rico were 
not left to be controlled by the law 
generally applicable to courts of the 
United States as expressed in the 
Judiciary Act of 1891 or as found 
in the provisions of the Judicial 
Code re-adopting that act, but were 
governed by special provisions con- 
trolling the subject—a purpose which 
1s exemplified by the terms of the 
Amendatory Act of 1915. This is 
plain when it is considered that the 
two classes of cases enumerated in 
the Amendment of 1915 were prac- 
tically in the same terms expressed 
in the prior acts which conferred re- 
viewing jurisdiction in both classes 
exclusively upon this court and that 
the only substantial change made by 
the amendatory act was to take from 
this court the jurisdiction to review 
in the second enumerated class and 
confer it upon the Circuit Court of 
Appeals to which Hawaii belonged.” 
Inter-Island Steam Nav. Co. v. Ward, 
242) Wee Swell 3, 239, Sr 1, 6L0 LL. ed. tase 
_[e] Time for perfecting.—As Ju- 
dicial Code (Act March 3, 1911 
¢ 231) § 244, 36 St. 1157 (Comp. 
St 1913) § 1221) and Act Jan. 28, 
1915, ¢ 22 (38 ‘St. 803), attaching 
Porto Rico to the first circuit, makes 
no provision in 


appeal is left to be determined by 
the rule of the circuit court of ap- 
beals, and so an appeal will not be 
dismissed for two years’ delay, 
where no rule requiring an earlier 
perfection was in force. Graham vy. 
O’Ferral, 236 Fed. 717, 150 CGA 49. 
[ad] Reversal ana remand for fur- 
ther proceedings is not a final de- 
cree which will Support an appeal 
to the circuit court of appeals. Rum- 
Sey v. New York I. Ins, Co., 267 
Fed, 554, 


to correct a judgment reversing a 
decree, so as fo set forth what fur- 


appealable. Rumsey vy, New York L. 
see re 554, ae 5 

awaiian cases: under former 
statutes.—In re Wilder’s SS, Co., 183 
U. S.. 545, 22 sct 225, 46 Th. : 
eee Co. iv. i f 

5 CA 243 [aff 183 U, s. 

22 SCt 225, 46 L. ed. 321]. es 


A 


§§ 327-328] 


appeals from the United States court for China, as 
provided in the act creating that court,*® and also 
writs of error and appeals fromthe district court 
for Alaska in all criminal cases,‘4 and in all civil 
eases in which the amount involved or the value of 
othe subject matter in controversy shall exceed five 
hundred dollars, other than those in which error 
or appeal will he direct to the supreme court.*® 
The circuit court of appeals for the fifth circuit is 
given jurisdiction to review, revise, modify, reverse, 
or affirm the final judgments and decrees of the 
district court of the Canal Zone and to render such 
judgments as should have been rendered by the 
trial court in three classes of cases :*° In all actions 
and proceedings in which the constitution or any 
statute, treaty, title, right, or privilege of the United 
States is involved and a right thereunder denied ;*7 
in eases in which the value in controversy exceeds 
one thousand dollars, to be ascertained by the oath 
of either party or by other competent evidence;‘® 
and also in criminal cases where the offense charged 
is punishable as a felony.*® Unless the case falls 
within one of these three classes no appellate juris- 
diction is conferred.®° All cases arising in the Vir- 
gin Islands, and formerly reviewable by the courts 
of Denmark, are now reviewable by the circuit 
court of appeals for the third cireuit.61 Under the 
Circuit Court of Appeals Act of 1891, the several 
territories were assigned to particular circuits, and 
in cases in which the judgments of the circuit courts 


43. Act June 30, 1906 (34 St. at 
L. 814 c 39384); Jud. Code § 131; 48. 
Cunningham v. Rodgers, 171 Fed. 
835, 96 CCA 507 (finality of judg- 
ment);-Price v. U. S., 156 Fed. 950, 


Mail 
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1912 (37 -U. S. St. at L. 565). 

Panama Canal Act Aug. | 
1912 (37 U.S. St. at L. 565); Pacific 
SS# Cow vz 


Beneby, { 
444, 162 CCA 514; Pacific Mail SS. 


[25 Cr Js]. 968 
of appeal were made final, such courts had the same 
appellate jurisdiction, by writ of error or appeal, 
to review judgments, orders and decrees of the 
supreme courts of the several territories as they 
had in cases coming from the federal district and 
circuit courts.52 Special provision was made'in re- 
gard to courts of the Indian Territory, appeals and 
writs of error being allowed to or prosecuted in the 
circuit court of appeals for the eighth circuit, in the 
designated cases.5* The circuit courts of appeals 
have no jurisdiction to review the judgments of 
state courts.°4 

No original jurisdiction has been conferred upon 
the circuit courts of appeals; their jurisdiction is 
purely appellate.®® 

The statute does not fix any pecuniary limits with 
respect to the reviewing power of the circuit court 
of appeals,5® except as hereinabove noted with re- 
spect to cases coming up from Alaska, the Canal 
Zone, and the supreme courts of Hawaii and Porto 
Rico.5? 

Objections to jurisdiction. The court is bound to 
consider the question of its jurisdiction, even though 
the question is not raised by either party.58 

[§ 328] 2. Cases Involving Questions Directly 
Reviewable by Supreme Court—a. When Review- 
able by Circuit Court of Appeals. The respective 
jurisdiction of the supreme court and the cireuit 
court of appeals, more especially the exclusiveness 
of the appellate jurisdiction of the supreme court, 


Sena v. U. S., 147 Fed. 485, 78 CCA 
27; Ex p. Moran, 144 Fed. 594, 75 
CCA 396; Union Cent. L. Ins. Co. v. 
Champlin, 116 Fed. 858, 54 CCA 208; 
Badaracco vy. Cerf, 53 Fed. 169, 3 


24, 
250 Fed. 


85 CCA 247, 15 LRANS 1272, 13 Ann 
Cas 483. 

{a] he distinction between ap- 
peals and writs of error (1) should 
be observed, and cases at law should 
be brought up by writ of error suits 
in equity by appeal. Formerly this 
was a jurisdictional requisite. Cun- 
ningham v. Rodgers, 171 Fed. 835, 96 
CCA. 507; Price v. U. S., 169 Fed. 791, 


95. CCA 257; Toege v. Suffert, 167 
Fed. 125, 92 CCA 577. (2) Now, by 
express statute a mistake in this 


regard must be disregarded, and the 
court must take the action which 
would have been appropriate if the 
proper appellate procedure had been 
followed. Act Sept. 6, 1916 (39 U.S. 
St. at L. 727 c 448 § 4). 

44. Jud. Code § 134; Itow v. U. 
Space a. :.208t, 34 SCE699) 581. 
ed. 1102. 

Jud. Code § 134. 

[a] Appeals from Alaska under 
former statutes—In re McKenzie, 
180 U. S. 536, 21 SCt 468, 45 L. ed. 
657; The Coquitlam v. U. S., 163 U. 
iS es46: 16) SCt 1117, °41 li. ced. 184; 


J. P. Jorgenson Co. v. Rapp, 157 
Fed. 732, 85 CCA 364 (amount in 
controversy); Cartier v. U. S., 148 


Fed. 804, 78 CCA 494; Copper River 
Min. Co. v. McClellan, 138 Fed. 333, 
70 CCA 623 [certiorari den 200 U. 
Si biG.ace SCt 75634 508i. ed. 6221; 
Shields v. Mongollon Exploration 
Co., 187 Fed. 539, 70 CCA 123; Shoup 
v. Marks, 128 Fed. 32, 62 CCA 540; 
Tornanses v. Melsing, 106 Fed. 775, 
45 CCA 615 (Alaska Code § 504). 

4G. Panama Canal Act Aug. 24, 
HOM Cat, Wars ot. cat. +565). 1 

[a] Procedure.—The jurisdiction 
is to be exercised in the same man- 
mer and under the same,regulations 
and by the same procedure, as nearly 
as practicable, as in reviewing final 
judgments and decrees of district 
courts of the United States. Law 
cases must come up by writ of error, 
and equity cases by appeal. Panama 
R. o. v. Beckford, 231 Fed. 436, 
145 CCA 430. 

47. Panama Canal Act Aug. 24, 


Co. v. Balderach, 229 Fed. 562, 144 
CCA 22, 

[a] Amount in controversy.—(1) 
Where the aggregate of the judg- 
ment for plaintiff and a counter- 
claim disallowed exceeds one thou- 
sand dollars, the court has juris- 
diction. Pacific Mail SS. Co. v. 
Beneby, 250 Fed. 444, 162 CCA 514, 
(2) What constitututes amount in 
controversy generally see Courts 
§§ 47-73. 

49. Panama Canal Act Aug. 24, 
1912 (37 U. S.. St. at L.°565). 

50. Smith v. Canal Zone Govt., 
239 Fed. 1338, 152 CCA 175. 

[a] Contempt proceeding. — The 
court has no jurisdiction to review 
a conviction for contempt of court, 
where the fine imposed was less 
than one thousand dollars, and no 
right under the constitution, laws, 
or treaties of the United States was 
denied. Smith v. Canal Zone Govt., 
239 Wed. 133) 152 CCA 175. 

51. ‘Act Mar.'3, 1917 °§ 2. 

[al Appeal or error.—Since) the 
distinction between causes at law 
and in equity is unknown in, the 


courts of the Islands, and all judg- 


ments were reviewable de novo on 
the record by the supreme court of 
Denmark on appeal, such judgments 
may be similarly reviewed on ap- 
peal, both as to facts and law, by the 
circuit court of appeals, irrespec- 
tive of whether the cause of action 
would have been in equity or at law 
in the courts of the United States. 
Clen v. Jorgensen, 265 Fed. 120. 
52. Act Mar. 3, 1891 § 15 (26 St. 
at L. 826); Royal Ins. Co. v. Mar- 
tinj2192, U. -S. 149, 24 SCt. 247, 48 
L. ed. 385; Simms v. Simms, 175 U. 
S. 162, 20 SCt 58, 44 L. ed. 115; Fol- 
som v. U. S., 160 U. S. 121, 16 SCt 
222, 40 L. ed. 363; Aztec Min. Co. v. 
Ripley, 151 U. S. 79, 14 SCt 236, 38 
L. ed. 80 [aff 53 Fed. 7, 3 CCA 388]; 
Lovato v. New Mexico, 220 Fed. 104, 
136 CCA 196; Storm y. Arizona, 170 
Fed, 423, 95 CCA 593 [aff 12 Ariz. 26, 
94 P 1099]; Miller v. Oklahoma, 149 
Fed. 330, 79 CCA 268, 9 AnnCas 389; 


= 


CCA 491 [applying Aztec Min. Co. v. 
Ripley, 53 Fed. 7, 3 CCA 388, and aff 
151 U. S. 79, 14 SCt 236, 38 L. ed. 
80]; In re Boles, 48 Fed. 75, 1 CCA 
48; Western Union Tel. Co. v. White, 
(Tex. Civ. A.) 162 SW 905. 

58. Act of March 3, 1891 § 13 (26 
St. at L. 826); Harper v. Victor, 
212 Fed. 903 (construing Enabling 
Act of the State of Oklahoma); 
Laurel Oil, etc., Co. v. Morrison, 212 
WirS..129L, 129-SCs) 394, 53s edsubite 
Morrison v. Brunette, 154 Fed. 617, 
83 CCA 391 [app dism 212 U. S. 291, 
29 SCt 394, 53 L. ed. 517]; Wallace 
v. Adams, 143 Fed. 716, 74 CCA 540 
[atl 204° Ws °S.5415," 27 -SCt 2363, 51 
L. ed. 547]; Harless v. U. S., 88 Fed. 
97, 31 CCA 397; Gowen v. Bush, 72 
Fed. 299, 18 CCA 572; Scott v. Ham- 
mer, 72 Fed: 289, 18 CCA 565. 

54. Lovato v. New Mexico, 220 
Fed. 104, 136 CCA 196; Terry v. 
Davy, 107 Fed. 50, 46 CCA 141. . 

55. U. S. v. Mayer, 235 U. S. 55, 
385 SCt 16, 59 L. ed. 129; Whitney v. 
Dick, 202 U. S. 132,:.26 SCt 584, 50 
L. ed. 968; Zell v. Judges Cir. Ct., 


149 Fed. 86, 78 CCA 670; U. S.. v. 
Moy Yee Tai, 109 Fed. 1, 48 CCA 
203; Travis’ County v. King Iron 


Bridge, etc., Co., 92 Fed. 690, 34 CCA 


620; North Bloomfield Gravel Min. 
ne Vo TU se Sin So, Cd a2 eiucCw 


Issuance of writs see infra § 330. 

56. Kirby v. American Soda 
Fountain Co., 194 U. S. 141, 24 SCt 
619, 48 L. ed. 911; The Paquete Ha- 
bana, 175 U. S. 677, 20 SCt 290, 44 
L. ed. 320 foverr North American 
Trading, etc., Co. v. Smith, 93 Fed. 
1, 35. CCA 18315 Thatcher v.-U.2S., 
ZI2 Medea S01 ne 129) “CCA 2555" hhe 
Joseph B. Thomas, 148 Fed. 762, 78 
CCA 428 [aff 136 Fed. 693]. 
Feat See supra text and notes 42, 
58. In’ re Hollins, 229 Fed. 349, 
148 CCA 469; Hawes v. Madison 
First Nat. Bank, 229 Fed. 51, 143 
CCA 645; Empire City F. Ins. Co. v. 
American Cent. Ins. Co., 218 Fed. 
774, 1384. CCA 452; Puget Sound 
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in the classes of cases presently mentioned, is a 
topic that has already received consideration in 
several particulars ®® and additional details are here 
A cireuit court of appeals is not deprived 
of jurisdiction to review the judgement of a district 
court merely because the case involves, among other 
questions, a question of jurisdiction of the trial 
court,°° a question as to the construction or applica- 
tion of the constitution of the United States,®1 a 


given, 


Nav. Co. v. Lavender, 156 Fed. 361, 
84 CCA 259, 

59. See supra §§ 215, 263, 264. 

60. Tang Tun v. Edsell, 223 U. 
S. 6738, 32 SCt 359, 56 L. ed. 606; 
Boston, etc., R. Co. v. Gokey, 210 
U. S. 155, 28 SCt 657, 52 L. ed. 1002 
[aff 149 Fed. 42, 79 CCA 64, 9 Ann 
Cas 384]; U.S. v. Jahn, 155 U.-S. 
109, 15 SCt 39, 39 L. ed. 87; Nickels 
v. Pullman Co., 263 Fed. 551; Steb- 
bins v. Selig, 257 Fed. 230, 168 CCA 
314 [certiorari den 250 U. S. 669 
mem, 40 SCt 15 mem, 63 L. ed. 1199 
mem]; Hume v. New York, 255 Fed. 
488, 166 CCA 564 [certiorari den 249 
U. S. 603 mem, 39 SCt 260 mem, 
63 L. ed. 797 mem]; Kawin v. 
American Colortype Co., 243 Fed. 
317, 156 CCA 97; Hazelwood Dock 
Co. v. Palmer, 228 Fred. 325, 142 CCA 
617; Morgan v. Ward, 224 Fed. 698, 
140 CCA 238; Cobb: v.Sertic, 218 
Fed. 320, 184 CCA 116; Turk v. IIli- 
nois Cent. R. Co., 218 Fed. 315, 134 
CCA-111; Ex p. Jim Hong, 211 Fed. 
73, 127 CCA 569; National Pole Co. 
v. Chicago, etc., R. Co., 211 Fed. 65, 
127 CCA 561 [rev 200 Fed. 185]; 
U. S. v. Sessions, 205 Fed. 502, 123 
CCA 570; Smith v. Farbenfabriken 
Elberfeld Co., 203 Fed. 476, 121 CCA 
598; A. J. Phillips v. Grand Trunk 
Western R. Co., 195 Fed: 12, 115 CCA 
94; Olds v. Herman H. Hettler Lum- 
ber’ Co., 195 Fed. 9, 115 CCA 915 
Enos v. Kentucky Distilleries, etc., 
Co., 189 Fed. 342, 111 CCA 74; Mor- 
risdale Coal Co. v. Pennsylvania R. 
Co., 183 Fed, 929, 106 CCA 269 [aff 
176 Fed. 748, and aff 230 U. S. 304, 
383 SCt 938, 57 L. ed. 1494]; Meeker 
v. Lehigh Valley R. Co., 183 Fed. 
548, 106 CCA 94 [rev 175 Fed. 320]; 
Alton Water Co. v. Brown, 166 Fed. 
840, 92 CCA 598 [certiorari den 212 
U. S. 581, 29 SCt 690, 53 L. ed. 6591; 
Grand Trunk Western R. Co. v. 
Reddick, 160 Fed. 898, 88 CCA 80; 
Cartier: v. U. S., 148 Fed.’ 804, 78 
CCA 494; Harris v. Rosenberger, 145 
Hed: 449, 76 CCA’ 225, 13 LRANS' 
762 [certiorari den 203 U. S, 591, 27 
SCt 778, 51 L. ed. 331]; Campbell v. 
Golden Cycle Min. Co., 141 Fed.. 610, 
73 CCA 260; Kansas City Southern 

. Co. v. Prunty, 133 Fed. 13, 66 
CCA 163 [certiorari den 197 U. S. 
623, 25 SCt 799, 49 L. ed. 911]; 
Viquesney v. Allen, 131 Fed. 21, 65 
CCA 259; Fisheries Co. v. Lennan, 
130 Fed. 533, 65 CCA 79; Wirgman 
v. Persons, 126 Fed. 449, 62 CCA 62 
[aff 116 Fed. 877, and app dism 196 
U. S. 636, 25 SCt, 795, 49 lL. ed. 629]; 
Frankfort v. Deposit Bank, 124 Fed. 
18, 159 CCA 538; Sun Printing, etc., 
Assoc. v. Edwards, 121 Fed. 826, 58 
CCA 162; Chapman vy. Atlantic Trust 
Co., 119 Fed. 257, 56 CCA 61 -[cer- 
tiorari den 188 U. S. 741, 23 SCt 849, 
47 L. ed. 678]; Reliable Incubator, 
etc., Co. v. Stahl, 105 Fed. 663, 44 
CCA 657; Bvans-Snider-Buel Co. vy. 
McCaskill, 101 Fed. 658, 41 CCA 577: 
Mills v. Provident Life, etc., Co., 100 
Fed. 344, 40 CCA 394; The Presto, 
93 Fed. 522, 35 CCA 394: U. S. Free- 
hold Land, etc., Co. v. Gallegos, 89 
Fed. 769, 32 CCA 470; Beck, ete., 
Lith. Co. v. Wacker, ete., Brewing 
Co., 76 Fed. 10, 22 CCA 11; Coler v. 
Grainger County, 74 Fed. 16, 20 CCA 
267; Rust v. United Waterworks 
Co., 70 Fed. 129, 17 CCA 16; Balti- 
more, ete., R. Co. v. Meyers, 62 Fed. 
367, 10 CCA 485; Grand Trunk R. 
Co. v. Twitchell, 59 Fed. 727, 8 CCA 


For later cases, developments and changes in the law see cumulative Annotations, 


| 
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United States,** 


law of a state.°4 


237. And see supra § 215. 

[a] Election of party—A party 
may appeal at his election upon the 
question of jurisdiction alone to the 
supreme court, or he may take the 
whole case to the circuit court of 
appeals. U.S. v. Jahn,'155 U. S..109, 
15 SCt 39, 39 L. ed. 87; McLish v. 
Roff; 141 _U. S. 661, 12, SCt 118, 35 
Ty, eds = S98e AS Je ehillips Con, Vv. 
Grand Trunk Western R. Co., 195 
Fed. 12, 115 CCA 94; Morrisdale 
Coal Co. v. Pennsylvania R. Co., 183 
Bed. 929, "106. COA! 269 [aft (230° U: 
S. 304, 33 SCt 938, 57 L. ed, 1494]; 
Meeker v. Lehigh Valley R. Co., 183 
Fed. 548, 106 CCA 94; Paducah v. 
East Tennessee Tel. Co., 182 Fed. 
625, 106 CCA 33838; Barling v. Bank 
of British North America, 50 Fed. 
260, 1 CCA 510. And see supra § 215. 

{b] Ruling in favor of appellant 
on jurisdictional question.—Where 
an order sustaining a demurrer to a 
bill for want of jurisdiction was in 
favor of appellants, who appealed 
from other orders and a final decree, 
appellee could not object that the 
circuit court of appeals had no ju- 
risdiction of the. appeal, on the 
ground that the question of jurisdic- 
tion could be reviewed only by the 
Supreme court. Viquesney v. Allen, 
131 Fed. 21, 65 CCA 259. Adverse 
decision necessary see supra § 244. 

[c], Pendency of question of ju- 
risdiction in supreme court. — The 
fact that a question of jurisdiction 
of the district court is before the 
Supreme court on a writ of error 
does not preclude the circuit court 
of appeals from entertaining a writ 
of error to review an order, made 
after entry of the judgment, deny- 


ing a new trial claimed under a 
state statute. Shreve v. Cheesman, 
69 Fed. 785, 16 CCA. 413: 


What constitutes a question of 
jurisdiction see supra §§ 216-241. 

61. Ohio R. Commn. vy. Worthing- 
ton, 9225 0U.' S. 101,.- 82 SCt 1653, 156 
L. ed. 1004 [aff 187 Fed. 965, 110 
CCA 85]; Pomona v. Sunset Tel., 
etc., Co., 224 U. S. 330, 82 SCt 477, 
56 L. ed. 788 [rev 172 Fed. 829, 97 
CCA 251]; Mississippi R. Commn. 
v. Illinois. Cent. R. Co., 203 U. S. 
335, 27 SCt 90, 51 L. ed. 209 [aff 
138 Fed. 327, 70 CCA 617]; Spreckels 
Sugar-Refining Co. vy. McClain, 192 
U. S. 397, 24 SCt 376, 48 L. ed. 496; 
Morgan v. Ward, 224 Fed. 698, 140 
CCA 238; Reed v. U. S., 224 Fed. 
3878, 140 CCA 64; In re Can Pon, 
LES V Hed. (799s CCA N685) Laftl 161 
Fed. 618]; Harris v. Rosenberger, 
145 Fed. 449, 76 CCA 225, 13 LRANS 
762 [rev 136 Fed. 1001, and cer- 
tiorari den 203 U. S. 591, 27 SCt 773, 
51 L. ed. 381]; Watkins v. King, 118 
Fed. 524, 55 CCA 290. ' 

[a] The fact that a constitution- 
al question might have been raised 
by the defeated party does not de- 
feat the jurisdiction of the circuit 
court of appeals. World’s Colum- 
bian Exposition v. U. S., 56 Fed, 654, 
6 CCA 58. 

[b] An issue whether due force 
and effect has been given to a judg- 
ment or decree of another state does 
not exclude the jurisdiction of the 
circuit court of appeals. Merritt v. 
American Steel-Barge Co., 75 Fed. 
813, 21° CCA 525. 

Constitutional question in general 
See supra § 263. 

62. Hooper v. Remmel, 165 Fed. 
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question as to the constitutionality of any law of 
the United States °’ or the validity or construction 
of any treaty made under the authority of the 


or a question as to the contravention 


of the federal constitution by the constitution or a 


The cireuit court of appeals may 


decide a question as to the jurisdiction of the 
trial court where a case in which such jurisdiction 
is in question is properly brought before it,6> and 


3836, 91 ICCATre2 2: 

Constitutional question in general 
See supra § 263. 

63. Ohio. R. Commn, vy. Worth- 
ington, 225 U. S. 101, 32 SCt 6538, 56 
L. ed. 1004 (which is clearly au- 
thority for this proposition, al- 
though it is not directly stated). 

[a] Duty of circuit court of ap- 


peals.— (1) It was formerly held by 
a circuit court of appeals that, 
where it had jurisdiction of an ap- 
peal involving among other ques- 
tions a question of the validity or 
construction of a treaty, it had no 
power to decide the latter question. 
U. S. v. Lee Yen Tai, 113 Fed. 465, 
51 CCA 299. (2) But a later ruling 
by the supréme court imposes upon 
the circuit court of appeal the duty 
to decide the whole case. Boston, 
ete, R. Co. v. Gokey, 210 U. S. 155, 
28 SCt 657, 52 L. ed. 1002 (a case 
involving among’ others, the ques- 
tion of jurisdiction of the district 
court, and not the validity or con- 
struction of _a treaty, but ample 
authority for the same rule in the 
latter class of cases). 
Validity or construction, of 
treaties in general see supra § 264. 
American Sugar Refining Co. 
v. New Orleans) 181. U's: 27754 21 
SCt 646, 45 Li. ed. 859 [rev 104 Fed. 
2, 48 CCA 393]; Crescent Mfg. Co. v. 
Wilson, 242 Fed. 462, 155 CCA 238 
[dism app 283 Fed, 282]; Love v. 
Busch, 142 Fed. 429, 73 CCA 545; 
Keyser v. Lowell, 117 Fed. 400, 54 
CCA 574; Pike’s Peak Power Co. v. 
end et Springs, 105 Fed. 1, 44 CCA 


[a] Statute invalid under state 
constitution.—The circuit court of 
appeals is not prevented from as- 
Suming jurisdiction on the ground 
that the federal constituion is in- 
volved, where such claim would only 
arise in case the state statute was 
passed in violation of the state con- 
stitution, when it would be invalid 
without reference to the federal con- 
stitutional question raised. Central 
ror v. aa St.’ R= Gores? 

ed. app dism 83 Fed. 529, 2 
CCA 580]. : : 

[b] Contrary view.—Wrightman 
v. Boone County, 88 Fed. 435, 31 CCA 
570; Pauley Jail Bldg., ete.,° Co, v. 
Crawford County, 84 Fed. 942, 28 
CCA 579; Chicago, etc., Co. v. Evans, 
58. Fed. 433, t CCA 290: 

Constitutional question in general 
see Supra § 263. 


65. Boston, ete, R. Co, v. Gokey, 
210 U. S. 155, 28 Sct 657, 52 I ed. 
1002; Maynard y. Hecht, (451° US 
324, 14 SCt 358, 38 Ll. ed. 179; Carey 
v. Houston, ete. R. Cos | 15040. Ss) 
170, 14 SCt 63, 87 L. ed. 1041; Soler 
We Scoville, 253 Fed. 932, 166 CCA 
32; Chicago, ete., R. Co. v. Stephens, 
218 Fed. 535, 134 GCA 263; Cobb v. 
Sertic, 218 Fed. 320, 184 CCA 116; 
Turk v. Illinois Cent® Ri Costner 
Bed. 4315, Bisa oan 111; Fidelity 
Trust Co. v. Gaskell, 195 Fed. 865, 
LB CCAS Ts mike meas Phillips Co. v. - 
Grand Trunk Western R, Co., 195 
Fed. 12, 115 CCA 94; Puget Sound 
Nav. Co. v. Lavender, 156 Fed. 361, ~ 
84 CCA 259; Wirgman v. Persons, . 
126 Fed. 449, 62 GCA 63 {aff 116 Fed, 
877, and app dism 196 U. §. 636, 25 
Sct 795, 49 Li. ed. 629]; Frankfort v. 
Deposit Bank, 124 Fed. 18/5759 COM 
5388 [aff 120 Fed. 165]; Reliable In- 


cubator, etc., Co. v. Stahl, 105 Fed. 
2s ee ae 


same title, page and note number. 


e 
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it is the positive duty of the cireuit court of appeals 
Indeed that court cannot 
overlook jurisdictional defects disclosed by the rec- 
ord, even though no jurisdictional question was raised 
in either the trial court or the appellate court.®7 

b. When Not Reviewable by Circuit 
Where the jurisdiction of the 
federal trial court depended entirely on the fact 
that the case involved a question as to which a direct 
review by the supreme court is authorized,®* or the 


to decide that question.®® 


[§ 329] 
Court of Appeals. 


663, 44 CCA 650; Houston v. Filer, 
etc., Co., 104 Fed. 163, 43 CCA 457; 


Mills _v. Provident Life, etc, Co., 
100 Fed. 344, 40 CCA 394; The 
Presto, 93 Fed. 522, 85 CCA 394; 


Snead v. Sellers, 66 Fed. 371, 13 CCA 
518;. King v. McLean Asylum, 64 
Fed. 325, 12 CCA 139, 26 LRA 784; 


Southwestern Tel., etc., Co. Vv. 
See 48/8 Weds 4769s 1 CCA: 
[a] This is true even though: 


(1) It may be found on examination 


that for the lack of a proper bill of 
exceptions, or for failure to comply 
With the rules of practice, other 
questions are not presented, or are 
so imperfectly presented that the 
court might refuse to consider them. 
Reliable Incubator, ete. Co, v. 
Stahl, 105 Fed. 663, 44 CCA 657. (2) 
The other assignments of error are 
abandoned. Wirgman v. Persons, 
126 Fed. 449, 62 CCA 63 [aff 116 
Fed. 877, and app dism 196 U. S. 
636, 25 SCt 795, 49 L. ed. 629]. 

[b] The power of the circuit 
court of appeals to certify the ques- 
tion of jurisdiction to the supreme 
court necessarily includes the power 


in that court to decide the question, 


and in every case in which the com- 
piaining party has the right, or has 
and exercises the option, to carry 
his case to the circuit court of ap- 
peals for review, that court may de- 
cide the question of jurisdiction. 
Evans-Snider-Buel Co. v. McCaskill, 
101 Fed. 658, 41 CCA 577. 

[ec] In some earlier cases it was 
held that the: circuit court of ap- 
peals could not decide the jurisdic- 
tional question, but must confine it- 
self to the other questions involved. 
Waterford v. Elson, 149 Fed. 91, 78 
CCA 675 [aff 138 Fed. 1004]; Coe 
Brass Mfg. Co. v. Savlik, 93 Fed. 
519, 385 CCA 390. 

66. Eoston, etc., R. Co. v. Gokey, 
PAOo UleS. VTbbi* 28) (SCt. 657,52", 
ed. 1002. 

[a] ‘The circuit court of appeals 
must decide the jurisdictional ques- 
tion, and not refrain from deciding 
it, in such cases, along with the 
other questions involved. Boston, 
ete., R. Co. v. Gokey, 210 U. S. 155, 
28 SCt 657, 52 L. ed. 1002 [correct- 
ing on this point, on certiorari, 149 
Fed. 42, 72 CCA 64, 9 AnnCas 384]. 

67. La Belle Box Co. v. Strick- 
lin, 218 Fed. 529, 1384 CCA (257; At- 
lantic Coast Line ‘R. Co: v. Whilden, 
195 Fed. 263, 115 CCA 254; Yeandle 
v. Pennsylvania R. Co., 169 Fed. 938, 
95 CCA 282; McGilvra v. Ross, 164 
Fed. 604, 90 CCA 398 [aff 161 Fed. 
398, and rev on other grounds 215 
eS 20), 80, SCt 27, 54 “Ly Ved. 951; 
Puget Sound Nav. Co. v. Lavendar, 
HG iedin 86107841 c<CCAI4 2593 °C... €. 
Taft Co. v. Century Sav. Bank, 141 
Fed. 369, 72 CCA 671; Fred Macey 
Co. v. Macey, 135 Fed. 725, 68 CCA 
363; Gorman-Wright Co. v. Wright, 
134 Fed. 363, 67 CCA _ 345; 
Nevada Co. v. De Lamar, 133 
Fed. 113, 66 CCA 179 [certiorari den 
199 U. S. 605, 26 SCt 746, 50 L. 
ed, 330]; Kansas City Southern R. 
Co. v. Prunty, 133 Fed. 13, 66 CCA 
163 [certiorari den 197 U. S. 623, 25 
sct 799, 49 L. ed. 911];. Wetherby 
v. Stinson, 62 Fed. 173, 10 CCA 2438. 
See also supra § 97. eid 

[a] Proper action where juris- 


‘diction does not appear.—Where the 


record on appeal discloses no facts 


Utah-. 


FEDERAL COURTS 


sustained.71 
[§ 330] 3. 
supporting federal jurisdiction, the 
judgment, being otherwise’ valid, 


may be upheld pending inquiry into 
jurisdictional facts, or may be re- 
versed with directions to the trial 
court on finding jurisdictional facts 
to enter final judgment or in case 
of failure to find such facts to dis- 
miss without prejudice. Alexandria 
Paper Co, v. Cleveland, ete., R. Co., 
246 Fed. 122, 158 CCA‘ 348 [foll Par- 
ker Washington Co. v. Cramer, 201 
Fed. 878, 120 CCA 216; Grand Trunk 
R. Co. v. Reddick, 160 Fed. 898, 88 
CCA 80]. . 

[b] Where facts sufficient to 
support federal jurisdiction are ad- 
mitted by counsel on oral argument 
in open court, the judgment cannot 
be reversed because the record fails 
to show facts supporting federal 
jurisdiction. Alexander Paper Co. 
v. Cleveland, ete., R. Co., 246 Fed. 
122, 158 CCA 348. 

68. Collins v. Louisiana State 
Penitentiary, 219 Fed. 885, 135 CCA 
249; Morrisdale Coal Co. v. Pennsyl- 
vania R. Co., 183 Fed. 929, 106 CCA 
269 [aff 176 Wed. 748, and aff 230 
U. S..304, 33 SCt 938, 57 L. ed, 1494]; 
Wright vy. MacFarlane, 122 Fed. 770, 
58 CCA 570; Owensboro v. Owens- 
boro Waterworks Co., 115 Fed. 318, 
53 CCA 146; Seattle v. Thompson, 
114 Fed, 96, 52 CCA 44; St. Clair 
County v. Interstate Sand, etc., Co., 
110 Fed. 785, 49 CCA 169; Hubinger 


Co. v. Quincy Horse-R., etc., Co., 98 
Fed. 897, 39 .CCA 336; Davis v: 
Burke, 97 Fed. 501, 38 CCA 299; 


Illinois Cent. R. Co. v. Adams, 93 
Fed. 852, 35 CCA 6385 [rev on other 
grounds 180 U. S. 28,.21 SCt 251, 45 
L. ed. 410]; Holt v. Indiana Mfg. 
Cou, 80) Feds-1,7257 CCA 230); “Barr =v. 
New Brunswick, 72 Fed. 689, 19 CCA 
71; Hastings v. Ames, 68 Fed. 726, 
15 CCA 628; Macon v. Georgia Pack- 
ing Co., 60 Fed. 781, 9 CCA 262. 
And see supra § 263. 

69. Sol Louie v. U. S., 264 Fed. 
295; Nickels v. Pullman Co., 263 Fed. 
551; Blumenstock Bros. Ady. Agency 
vy. Curtis Pub. Co., 258 Fed. 927, 
170 CCK 123; The Ada, 255. Wed, 150; 
166 CCA 378; Great Northern R. Co. 
vy. Blaine County, 252 Fed. 548, 164 
CCA 380; American Electric Weld- 
ing Co. v. Lalance, ete., Mfg, Co., 
249 Fed. 968, 162 CCA 166; Knisely 
v. Burt, 248 Fed. 493, 160 CCA 503; 
U. S. v. Sessions, 205 Fed. 502, 123 
CCA 570; Louisiana R. Commn. v. 
Morgan’s L. & T.-R., ete., Co., 195 
Fed. 66, 115 CCA 127; Olds v. Her- 
man H. Hettler Lumber Co., 195 
Fed. 9, 115 CCA 91; Mitchell Coal, 
ete., Co. v. Pennsylvania R. Co., 192 
Fed. 475, 112 CCA 637 [certiorari 
den 223.U. S. 738, 32 SCt 528, 56 
L. ed. 635, and mod on other grounds 
PON Sea 4a eoo) SOtLoLG, poe li ede 
1472]; Morrisdale Coal Co. v. Penn- 
sylvania R. Co., 183 Fed. 929, 106 
CCA 269 [aff 230 U. S. 304, 33 SCt 
938, 57 L. ed. 1494]; Kentucky State 
Bd. of Control for Charitable Inst. 
v. Lewis, 176 Fed. 556, 100 CCA 208; 
Alton Water Co. v. Brown, 166 Fed. 
840, 92 CCA 598 [certiorari den 212 
U. S. 581, 29 SCt 690, 53 Li ed. 659]; 
Davis vy. Cleveland, ete., R. Co., 156 
Fed: 775, 84 CCA 4538; Crawford v. 
McCarthy, 148 Fed. 198, 78 CCA 356; 
Campbell v. Golden Cycle Min. Co., 
141 Fed. 610, 73 CCA 260; Terry v. 
Bird, 129 Fed. 592, 64 CCA 160 [dism 
app 129 Wed. 472]; Halpin v. Amer- 
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appeal involves no question except the jurisdiction 

of the trial court as a federal court,®® the cireuit 
court of appeals has no jurisdiction, but a review 
must be sought in the supreme court. 
where the district court dismisses a case for lack 
of jurisdiction, the circuit court of appeals has no 
reviewing jurisdiction,’® and the rule is the same 
where a demurrer based on lack of jurisdiction is 


Accordingly, 


Issuance of Writs.72 


man, 188 Fed. 548, 70 COA 462; 
Pennsylvania Lumberman’s Mut, F. 
Ins. Co. v. Meyer, 126 Fed. 352, 61 
CCA 254; St. Louis Cotton Compress 
Co. v. American Cotton Co., 125 Fed. 
196, 60 CCA 80; Sun Printing, ete., 
Assoc. v. Edwards, 121 Fed. 826, 
58 CCA 162; Hays v. Richardson, 121 
Fed. 536, 57 CCA 598: Excelsior 
Wooden-Pipe Co. v. Pacific Bridge 
Co., 109 Fed. 497, 48 CCA 349; Dud- 
ley v. Lake County, 103 Fed. 209, 43 
CCA 184; Evans-Snider-Buel Co. v. 
McCaskill, 101 Fed. 658, 41 CCA 577; 
In re Aspinwall, 90 Fed. 675, 33 CCA 
217; Coler v. Grainger County, 174 
Fed. 16, 20 CCA 267; U. S. v. Sev- 
erens, 71, Fed.: 768, 18° CCA \ 314; 
White v. Ewing, 66 Fed. 2, 13 CCA 
276; U. S. v. Swan, 65 Fed. 647, 13 
CCA 77; Cabot v. McMaster, 65 Fed. 
533, 13 CCA 39; Davis, etc., Bldg., 
etc.,.Co. v. Barber, 60 Fed. 465, 9 
CCA 79 [app dism 157 U. S. 673, 
15 SC (19) 39) Sa Ped Sool eros 
Vn Sutton, 47) Wed, 129, 2) CCA® 115: 
And see supra § 215. 

_({a] Incidental questions. — The 
circuit court of appeals cannot take 
jurisdiction because of the fact that 


The circuit 


the trial court decided certain ques- 
tions which were merely incidental 
to and involved in the determination 
of the main question as to jurisdic- 
tion. Nickels v. Pullman Co., 263 
Fed. 551; Olds v. Herman H. Hettler 
‘Lumber Co., 195 Fed. 9, 115 CCA 91. 
Contra Drake v. Tennessee, etc., R. 
Co., 268 Fed. 248 (see comments on 
aby” casé as cited supra § 228 note 


[b] Where the jurisdictional 
question is one of general power as 
a court, and not one of power specifi- 
cally as a federal court, the cir- 
cuit court of appeals has jurisdic-~- 
tion, Central Dist. Printing, etc., 
Co. v. Farmers’, etc., Nat. Bank, 255 
Red. 59, 166 CCA 387; Davis v. An- 
derson-Tully Co., 252 Fed. 681, 164 
CCA 521; Ex p. Jim Hong, 211 Fed. 
13,-127-CCA (569; , Taylor vy. Easton 
180 Fed. 368, 103 CCA 509; Chapman 
v. Atlantic Trust Co., 119 Fed. 257, 
56 CCA 61 [certiorari den 188 U. S. 
741, 23 SCt 849, 47 L. ed. 678]. And 
see supra § 217. 

70. Cleveland Cliffs Iron Co. v. 
Kinney, 266 Fed. 888; Shapley v. Co- 
hoon, 263 Fed. 893; Nickels v. Pull- 
man Co., 263 Fed. 551; Chamber- 
lin’ 4yai Qs, 1& Cx Coi260 1 Hedum san 
Blumenstock Bros. Adv. Agency v. - 
Curtis Pub. Co., 258 Fed. 927, 170 
CCA 123; Great Northern R. Co. 
v. Blaine County, 252 Fed. 548, 164 
CCA 380; American Electric Weld- 
ing Co. v. Lalance, ete., Mfg. Co., 
249 Fed. 968, 162 CCA 166; Rog- 
ers v, Hennepin County, 220 Fed. 
ek Oe CCA 281. And see supra 


[a] Where the question relates 
to a loss of jurisdiction since the 
commencement of the action, by rea- 
son of the bringing in of a de- 
fendant whose citizenship was the 
same as that of complainants, and 
the question whether jurisdiction 
originally existed is not involved, 
and no objection to the jurisdiction 
of the circuit court of appeals is 
made, it will decide the question. 
Patterson v. Delaware, ete., Co., 251 
Fed. 255, 163 CCA 411. 

71. Knisely v. Burt, 248 Fed. 493, 
160 CCA 508. And see supra § 215. 

72, See also supra § 14, 


966 [25C.J.] 


court of appeals has general power to issue writs | 
which are necessary for the exercise of its appellate 
jurisdiction,’® such as writs of supersedeas,’* scire 
facias,> habeas corpus,7® mandamus,” or prohibi- 
tion;7* but is without any power to issue writs as 
Accordingly the court has no 
original jurisdiction to issue writs of mandamus,®° 
prohibition,*+ or habeas corpus,®2 and can issue the 
writ of certiorari only as auxiliary to a review by 
appeal or writ of error and not as an original 


original process.”® 


process.83 


73. Jud. Code § 262; McClellan y. 
Carland, 217 U. S. 268, 30 SCt 501, 
54 L. ed. 762. 

74. In re McKenzie, 180 U. S. 536, 
21 SCt 468, 45 L. ed. 657 


75. McClellan v. Carland, 217 U. 
S. 268, 30 SCt 501, 54 L. ed. 762. 

76. Ex p. Moran, 144 Fed. 594, 
Ton OC A396) 


“Cases may arise in which the 
writ of habeas corpus is necessary 
to the complete exercise of the ap- 
pellate jurisdiction vested in the 
Circuit Court of Appeals. But it is 
unnecessary to speculate under 
what circumstances such an 
exigency may exist, for the writ 
asked for here was an independent 
and original proceeding challenging 
in toto the validity of a judgment 
rendered in another court. There 
was no proceeding of an appellate 
character pending in the Court of 
Appeals for the complete exercise 
of jurisdiction in which any auxil- 
iary writ of habeas corpus was req- 
uisite.” Whitney wv. Dick, 202 U. 
ce 136, 26 SCt 584, 50 L. ed. 

77. Muir v. Chatfield, 255 Fed, 24, 
166 CCA 352; In re Dennett, 215 Fed. 
673, 181 CCA 607; In re Watts, 214 
Hied 80,130 \CCA 520; A: Dp, Howe 
Mach. Co. v. Dayton, 210 Fea. 801, 
Hee OA S51 Ue Sve Sessions, 205 
Fed. 502, 1283 CCA 570; In re Beck- 
with, 208 Fed. 45, 121 CCA 381; Bar- 
ber Asphalt Paving Co. y. Morris, 
132 Fed. 945, 66 CCA 55, 67 LRA 761. 

[a] Mandamus to require a fed- 
eral circuit court to proceed with 
and determine a pending suit which 
it has stayed to await the com- 
mencement and prosecution to final 
judgment of a suit in a state court 
may be issued by a circuit court of 
appeals as in aid of its appellate 
jurisdiction. McClellan v. Carland, 
aus U. S. 268, 30 SCt 501, 54 L. ed. 

78. Muir v. Chatfield, 255 Fed. 24, 
166 CCA 352: Zell v. Judges Cir. Ct., 
149 Fed. 86, 78 CCA 670. 

79. U. S. v. Mayer, 235 U. S. 55, 
SOMO ILG. 59" i, 129; Whitney v. 
26 SCt 584, 50 

Zell _v. Judges Cir. Ct., 
=86). €8.) CCAII670-" (In re 
114 Fed. 487, 52 CCA 239; 
County vy. King Iron Bridge, 
Co., 92 Fed. 690, 34 CCA 620; 
U. S._ v. Severens, 71 Fed. 768, 18 
CCA. 314. 

80. McClellan v. Carland, 217 a, 
S. 268, 30 SCt 501, 54 L. ed. 762; 
Ex p. Chicago First Nat. Bank, 207 
emommois 28) SCh. 28) 159." teas 103 
[rev 146 Fed. 742, 77 CGA 408]; 
Muir v. Chatfield, 255 Fed. 24, 166 
CCA 352; Hammond Lumber Co. ww. 
UES. District, Ct., 240 -Ked. 924, 153 
CCA 610; U. S. v. Sessions, 205 Fed. 
502, 123 CCA 570: Dowagiac Mfg. 
Co. v. McSherry Mfg. Co., 155 Fed. 
524, 84 CCA 38; U. g. vy. Judges U. 
=A Ct. of App., 85 Fed. 177, 29 CCA, 


[a] Where a district court re- 
fuses to issue a subpoena duces 
tecum, the circuit court of appeals 
cannot compel the issuance of the 
subpena by mandamus. Vacuum 
Cleaner Co. v. Platt, 196 Fed. 398, 
116 CCA 220. 

[b] In a case involving only the 


Paquet, 
Travis 
etc., 


For later cases, developments and changes in the law see cumulative Annotaticns, same title, page and note number. _ 


FEDERAL COURTS 


Character. 


jurisdiction (1) of the trial court 
as a federal court, the circuit court 
of appeals has no authority to issue 
a writ of mandamus. Hammond 
lumber Co, v.. U.S. Dist. Ct., 240 
Fed. 924, 153 CCA 610; U. S. v. Ses- 
sions, 205 Bed. 502, 123 CCA 570; 
Dowagiac Mfg. Co. v. McSherry Mfg. 
Co., 155 Ked) 524, 84°CCA 38;.U. 'S. 
v. Severens,-%1 Fed. 768, 18 CCA 
314; U. S) v. Swan, 65 Fed. 647, 18 
CCA pT. (2) The jurisdiction of 
the supreme court is exclusive in 
such cases. See supra § 215. (3) 
But there is no such lack of power 
where the question involved relates 
to the jurisdiction of the trial court 
as a judicial tribunal of original ju- 
risdiction, having no relation to its 
limitation aS a national court. 
Dowagiac Mfg. Co. v. McSherry Mfg. 
Co., 155 Fed. 524, 84 CCA 38. 

81. McClellan v. Carland, 217 U. 
S. 268, 30 SCt 501, 54 L. ed: 762; 
Muir v. Chatfield, 255 Fed. 24, 166 
CCA 352; Hammond Lumber Co. v. 
U. S. District Ct., 240 Fed. 924, 153 
CCA 610; Zell v. Judges Cir. Ct.,-149 
Fed. 86, 78 CCA 670; In re Paquet, 
114. Hed... 437, 53 CCA 289. 

82. Whitney v. Dick, 202 U. S. 
132, 26 SCt 584, 50 L. ed. 963; In re 
Boles, 48 Fed. 75, 1 CCA 48. 

83. Whitney v. Dick, 202 U. S. 
132,:26 SCt 584, 50 L. ed. 963 [rev 
141 Fed. 5, 72 CCA 667]; Lovell-Mc- 
Connell Mfg. Co. v. Bindrim, 219 
Med, .b33, 186 CCA 283: U. SY vi) Mon= 
tana Dist. Cir. Ct., 126 Ped. 169, 61 
CCA 315; In re Paquet, 114 Fed. 4387, 
52 CCA 239; The Margaret B. Roper, 
106 Fed. 740, 45 CCA 577; Travis 
County v. King Iron Bridge, ‘etc., 
Co., 92 Fed. 690, 34 CCA 620; Tay- 
lor v. Louisville, ete., R. Co., 88 Fed. 
350, 31 CCA 587; Lovell-McConnell 
Mfg. Co. v. Bindrim, 219 Fed. 533, 
135 CCA 283. 

“This court has never decided 
that certiorari was to be resorted to 
in place of a writ of error whenever 
it suited the convenience of parties. 
There must be ‘circumstances im- 
peratively demanding’ a departure 
from the ordinary remedy by writ 
of error or appeal.” Whitney v. 
Dick, 202 U. S. 182, 140, 26 SCt 584, 
50 L. ed. 968. 

84. Jud. Code 


145; Savannah vy. 
Jesup, 106 U. S. 563, 1 SCt 512, 27 
L. ed. 276; National Brake, ete. Co: 
v. Christensen, 258 Fed. 8806, 169 
CCA 600 [rev on other grounds 254 
U. S. 425, 40 SCt 54]; Hanley v. 
Pacific Live Stock Co., 234 Fed. baa, 
148 CCA 288; Crooker v. Knudsen, 
232 Fed. 857, 147 CCA 51; Atlantic 
Coast Line R. Co. v. Winn, 227 Fed, 
50, 141 CCA 598; Emery Cen- 
tral Trust, ete, Co., 204 Fed. 965, 
123 CCA 287; Dexter Horton Nat. 
Bank v. Hawkins, 190 Fed. 924, 111 
CCA 514; Marinette Sawmill Co. v. 
Scofield, 174 Fed. 562, 98 CCA 344; 
Shumaker y. Security Life, etc., Co., 
159 Fed. 112, 86 CCA 302; Mann v. 
Gaddie, 158 Fed. 42, 88 CCA 1: Mor- 


~ [$§ 330-331 


[§ 331] D. Decisions Reviewable — 1. Pinal 
The statute expressly limits the review- 
ing powers of tie circuit court of appeals to final 
decisions of the district courts,8* and as the ques- 
tion of what are, or are not, final judgments or 
decrees has already been fully discussed in this 
work,®> it is sufficient to refer in the note to a 
number of illustrative cases, in which particular 
judgments or decrees have been held final so as to 
authorize a review,*° or not final, and hence not a 


rison v. Burnette, 154 Fed. 617, 83 
CCA 391 [app dism 212 U. Ss. 291, 
29 SCt 394, 538 L. ed. 517]; Collin 
County Nat. Bank y. Hughes, 152 
Fed. 414, 81 CCA 556; Campbell v. 
Golden Cycle Min. Co., 141 Fed. 610, 
738 CCA 260; Columbia Ave. Trust 
Co. v. MacAfee Co., 136 Fed. 402, 
69 CCA 246; Clement vy, Wilson, 135 
Fed. 749, 68 CCA 387; Bullock Elec- 
tric, ete, Co. v. Westinghouse Blec- 
tric, etc., Co., 129 Fed. 105, 63 CCA 
607 [certiorari den 194- U. S. 636, 
24 SCt 859, 48 L. ed. 1160]; Chris- 
tensen Hngineering Co. v. Westing- 
house Air Brake Co, 129 Fed. Sie: 
63 CCA 598; Morgan v. Thompson, 
124 Fed. 203, 59 CCA 672; Hutchins 
v. Briggs, 61 Fed. 498, 9 CCA 585: 
Standley v. Roberts, 59 Fed. 836, 8 
CCA 305 [app dism 17 SCt 999 mem, 
41 L. ed. 1177 mem]. 

[a] “fhe words ‘final decisions 
(1) in the district courts’ mean the 
Same thing as ‘final judgment and 
decrees,’ as used in former acts 
regulating appellate jurisdiction.” 
Ex p. Tiffany, 252 U. S. 32,36, 40 
SCt 239, 64 L. ed. 448. (2) “The 
meaning of ‘final’ was a matter of 
statutory construction.” National 
Brake, ete., Co. 
Fed. 880, 882, 169 CCA 600 [rev on 
oan grounds 254 U. S. 425, 40 Sct 
{b] From a final decision of a 
district judge at chambers an ap- 
peal will lie. Webb v. York, 74 Fed. 
753, 21 CCA 65. 
peers See Appeal and Error §§ 256— 

86. In re Tiffany, 252 U. S. 32, 
40 SCt 239, 64 L. ed. 448; Stevirmac 
Oil, ete. Co. v. Dittman, 245 U. S. 
210, 38 SCt 116, 62 L. ed. 248; Vicks- 


burg v. Henson, 231 U. §. 259; 34. SCt, 


95, 58 L. ed. 209 
121 CCA 664]; 
Stock, ete., Co., 


[rev 203 Fed. 1023, 
In re Merchants’ 
223 U. S...639, 32 
SCt 339, 56 L. ed. 584: Kingman v. 
Western Mfg. Co., 170 U. S. 675, 18 
SCt 786, 42 Lh. ed. 1192; Texas, eic., 
R. Co. v. Gentry, 163 U.S. 353, 16 
SCt 1104, 41 L. ed. 186; Hill v. Chi- 
cago, etc., R. Co. 140 -U.. Sa 52) V4 
SCt 690 35 L.. ed. (33: Wheeling, 
etc., Bridge Co. v. Wheeling Bridge 


Co;) 1385 Use Sy weil nen, 301, 34 
L. ed. 967; Ormsby v. Webb, 134 
U. 8. 47, LO"SCt 478 (33 Teds 805; 


Cleveland First Nat. Bank v. Shedd, 
1 ie SC SON; = 30melussads 


26, US). @ipa od Tkeds 641; 
91s -S. 2146; 


(U. S.) 655, 
La Crosse, 
2 Black _(U. S.) 524, 17 
L. ed. 347; Beebe v. Russell, 19 How. 
(U..S\) 283 1h aed: 668; Forgay 
v. Conrad, 6 How. CUaiS) Zot Wont 
ed. 404; Michoud vy. Girod, 4 How. 
CUleIS)) p08. Tete mea: 1076; Whit- 
ing. v. U. S. Bank, 13. Pet. (U.” S.>} 
6, 10 L. ed. 33; Columbian Ins. Co, 
v. Wheelwright, 7 Wheat. (U.S) 
534, Te? 516; Ray v. Law, 3 
Cranch (U. §S.) 179, 2 L. ed. 404: 
Central Trust Co, y. Chicago, ete., 
R. Co., 218 Fed, 336, 184 CCA 144; 
Emery y. Central Trust, sete) 1Co.. 


7 Tee 


204 Fed. 965, 128 CCA 287; Mitchell 


v. Christensen, 258. 


k 
B 


§§ 331-332] sie 


subject of appeal or writ of error.’? 
2. Interlocutory Orders or Decrees as 
Where upon a hear- 


[§ 332] 
to Injunctions and Receivers. 


v. Porter, 194 Fed. 49, 114 CCA 69; 
Odbert v. Marquet, 175 Fed. 44, 99 
CCA 60 [aff 163 Fed. 892]; Morri- 
son v. Burnette, 154 Fed. 617, 83 
CCA 391 [app dism 212 U. S. 291, 
29 SCt 394, 53 L. ed. 517]; Stevens 
v.. Nave-McCord Mercantile Co., 150 
‘Med. 71, 80 CCA.-25;. United En- 
gineering, etc., Co. v. Broadnax, 136 
Fed. 351, 69 CCA 177 [certiorari 
den: 197 U.S. 624; .25 SCt 800, 49 
L. ed. 911]; Scriven v. North, 134 
Mediie366,. 67 CCA 248% . Chicago 
Wooden Ware Co. vy. Miller Ladder 
Co., 133 Fed. 541, 66 CCA 517; Dodge 
v. Norlin, 133 Fed. 363, 66 CCA 425; 
Viquesney v. Allen, 131 Fed. 21, 65 
CCA 259; Bullock Electric, etc., Co. 
v. Westinghouse Electric, ete. Co., 
129 Fed. 105, 63 CCA 607 [certiorari 
den 194 U. S. 636, 24 SCt 859, 48 L. 
ed. 1160]; Jefferson Hotel Co. v. 
Warren, 128 Fed. 565, 63 CCA 193; 
Tornanses v. Melsing, 106 Fed. 775, 
45 CCA 615; Chase v. Driver, 92 Fed. 
780, 34 CCA 668; Hamlin v. Toledo, 
ete., R. Co., 78 Fed. 664, 24 CCA 271, 
36 LRA 826; Stroheim v. Deimel, 77 
Fed. 802, 23 CCA 467; Shreve _ v. 
Cheesman, 69 Fed. 785. 16 CCA 413; 
Salmon v. Mills, 66 Fed. 32, 13 CCA 
372; Standley v. Roberts, 59 Fed. 
836, 8 CCA 305 [app dism 17 SCt 
999 mem, 41 L. ed, 1177 mem]; Duff 
v. Carrier, 55 Fed. 433, 5 CCA Lig 
Brush Electric Co. v. Electric Impr. 
Go., 51 Fed. 557, 2_CCA 373; Grant 
v. East, ete, R. Co. 50 Fed. 795, 
1 CCA 681; Central Trust Co. v. 
Marietta, etc., R. Co., 48 Fed. 850, 
1 CCA 116; Craig v. Hartford, 6 F. 
Cas. No. 3,338, McAll 91. 
87. Deslions v. La 
Generale Transatlantique, 
95, 28 SCt 664, 52 L. ed. 973; Penn- 
sylvania Coal, etc., Co. Vv. Cassatt, 
207 U. S. 187, 28 SCt 110, 52 L. ed. 
163; Webster Coal, etc., Co. v. Cas- 
satt, 207 U. S. 181, 28 SCt 108, 52 


Compagnie 
eS OR ESE 


L. ed. 160 [aff 150 Fed. 48, 81 CCA 
97]; Doyle .v. London Guarantee, 
ete., Co., 204 U. S. 599, 27 SCt 313, 


51 L. ed. 641; German Nat. Bank v. 
Speckert, 181 U. S. 405, 21 Sct 688, 
45 La. ed. 926; Guarantee Co. of 
North America v. Mechanics’ Sav. 
Bank, etc., Co., 173 U. S. 582, 19 
Sct 551, 43 L. ed. 818; Clark v. Kan- 
sas City, 172 U. S. 334, 19 SCt 207, 
43 L. ed. 467; California Nat. Bank 
vy. Stateler, 171 U. S. 447, 19 SCt 6, 
43 L. ed. 233; Kingman v. Western 
Mfg. Co., 170 U.S. 675, 18 SCt 786, 
42 L. ed. 1192; Kirwan v. Murphy, 
170 U. S. 205, 18 SCt 592, 42 L. ed. 
1009; Clarke v. McDade, 165 U. S. 
168, 17 SCt 284, 41 L. ed. 673; Hol- 
lander v. Fechheimer, 162 U. S. 326, 
16 SCt 795, 40 L. ed. 985; Union Mut. 
L. Ins. Co. v. Kirchoff, 1020258 
374, 16 SCt 318, 40 L. ed. 461; Wer- 
ner v. Charleston, 15d) SUS Se 2360, 
14 SCt 356, 38 ae soreree Pra 

i BiOmME. Ss ; ? 
oars 1169; Hume v. Bowie, 148 


619, 13 SCt eae. on ed. 1106; Mc- 

key v. Toledo, etc., : 
nee. 536, 13 SCt 170, 36 L. ed. 1079; 
Meagher v. Minnesota Thresher 
Mfg. Co., 145 U. S. 608, 12 SCt 876, 
36 L. ed. 834; en ed CN 
Sto Mt ain 185 Uy) 8.282, 10 


Sct 745, Keystone 


Manganese, 
We eee 91510 


on Dy: 
Co. v. Simmons, 123, Wes. 


(Aj bbe 
gs Sct 58, 31 L. ed. 73; Parsons 
os Robinson, 122 U. S. 112, 7 SCt 
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1153, 30 L. ed. 1122; Johnson v. 
Keith, 117 U.S: 199, 6 SCt 669, 29 
L. ed. 888; Crawford v. Haller, 111 
U.S. 796, 4 SCt 697, 28° L.. ed. 602); 
Bostwick v. Brinkerhoff, 106 U. S. 
8, 27 L. ed. 73; Richmond, etc. R. 
Co? Veo'Thouron, .1342U.. 8.745, 10 SCt 


517, 33 L. ed. 871; North Carolina 
R. Co. v. Swasey, 23 Wall. (U. S.) 
405, 23 LL. ed. 136; Wells v. Mc- 
Gregor, 13 Wall. (U. S.) 188, 20 L. 
ed. 5388; Rankin v. Tennessee, 11 
Wall. (U. —S:) 3805" 20. ed. 17%; 


Barton v. Forsyth, 5 Wall. (U. S.) 
190, 18 L. ed. 545; McCargo v. Chap- 
man, 20 How. (U, S.) 555, 15, L. ed. 
1021; Beebe v. Russell, 19 How. (U. 
S.) 283, 15 L. ed. 668; Craighead v. 
Wilson, 18 How. (U. S.) 199, 15 L. 
ed. 332; Ayres v. Carver, 17 How. 
CU OS)” 591;.-25.- Le eds 11793" Pulliam 
v. Christian, 6 How. (U. S.) 209, 12 
L. ed. 409; Perkins v. Fourniquet, 
6- How. (U. S.) 206, 12 L, ed. 406; 
Forgay v. Conrad, 6 How. (U. S.) 
201, 12 L. ed. 404; Pepper v. Dun- 


flap, 5 How. (U. S.) 51, 12 L. ed. 46; 


Young v. Smith, 15 Pet. (U. S.) 287, 
10 L. ed. 741; Lea v. Kelly, 15 Pet. 
Geis Sy) eye, oO 1 eds 7 ben eV Yi aavic 
Fitzpatrick, 15 Pet. (U. S.) 167, 10 
L. ed. 699; Evans v. Gee, 14 Pet. (U. 
S.) 1, 10 L. ed. 327; Boyle v. Zach- 
arie, 6 Pet. (U. S.) 648, 8 L. ed. 
53255 Winn v. Jackson, 12 Wheat. (U. 


S.) 135, 6 Led. 577; .Houston v. 
Moore, 3 Wheat. (U. S.) 438, 4 L. 
ed. 428; Dry. Dock, etc., R. Co, v 


Petkunas, 261 Fed. 988; 
Criado, 250 Fed. 345, 162 CCA 415; 
Cordingly v. Kennedy, 239 Fed. 645, 
152 CCA 479; Crooker v. Knudsen, 
232 Fed. 857, 147 CCA 51;. Rexford 
v. Brunswick-Balke-Collender  Co., 
22S BU iSte oop ood Se toi O,, wormed. 
864 [rev 181 Fed. 462, 104 CCA 210]; 
Bacon v. Gennett, 220 Fed. 663, 136 
CCA 271; Gladys Belle Oil Co. v. 
Mackey, 216 Fed. 129, 182 CCA 373; 
Emery v. Central Trust, etc., Co., 
204 Fed. 965, 123 CCA 287; Sheppy 
v. Stevens, 200 Fed. 946, 119 CCA 
330; Harding v. Corn Products Mfe. 
Co., 198 Fed. 628, 117 CCA 332; Od- 
bert v. Marquet, 175 Fed. 44, 99 
CCA 60 [aff 168 Fed. 892]; Cun- 
ningham v. Rodgers, 171 Fed. 835, 
96 CCA 507; Blaffer v. New Orleans 
Water Supply Co., 160 Fed. 389, 87 
CCA 341; Shumaker v. Security Life, 
ete., Co., 159 Fed. 112, 86 CCA 302; 
Columbia Ave. Trust Co. v. Mac- 
Afee Co., 186 Fed. 402, 69 CCA 246; 
Clement v. Wilson, 135 Fed. 749, 68 
CCA 387; Jabine v. Sparks, 131 Fed. 
440, 65 CCA 424; Clarke v. Eureka 
County Bank, 131 Fed. 145; Heinze 
v. Butte, ete., Cons. Min. Co., 129 
Fed. 274, 68 CCA 388 [certiorari den 
194 U. S. 682, 24 SCt 856, 48 L. ed. 
1159]; Star Brass Works v. Gen- 
eral Electric Co., 129 Fed. 102, 63 
CCA 604; Christensen Engineering 
Co, v. Westinghouse Air Brake Co., 
129 Fed. 96, 63 CCA 598; Born v. 
Schneider, 128 Fed. 179; Morgan v. 
Thompson, 124 Fed. 203, 59 CCA 672; 
Carmichael v. Texarkana, 116 Fed. 
845, 54 CCA 179, 58 LRA 911; Whit- 
worth v. U. S., 114 Fed. 302, 52 CCA 
214; Western BHlectric Co. v. Wil- 
liams-Abbott Blectric Co., 108 Fed. 
952, 48 CCA 159; Southern R. Co. v. 


Postal Tel. Cable Co., 93 Fed. 393, 
35 CCA 366 [aff 179 U. S. 641,21 
Sct 249, 45 L. ed. 355]; Atlantic 


Lumber Co. v. L. Bucki, ete., Lum- 
ber Co., 92 Fed. 864, 35 CCA 59; 
Credits Commutation Co. v. U. iS 
91 Fed. 570, 34 CCA 12 [aff 177 U. S. 
311, 20 SCt 636, 44 L. ed. 782]; Mac- 
Leod v. Graven, 79 Fed. 84, 24 CCA 
449: Marden vy. Campbell Printing- 
Press, etc., Co., 67 Fed. 809, 15 CCA 
26; Fisher v. Simon, 67 Fed. 387, 
14 CCA 4438; Merriman v. Chicago, 
ete. R. Co, 64 Fed. 535, 12 CCA 
275; Hamner v. Scott, 60 Fed. 343, 
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ing in equity ®* in a district court,*® or by a judge 
thereof in vacation,®° an injunction is granted,®! con- 


8 CCA 665; Gunn v. Black, 60 Fed. 
159, 8 CCA 542; Robinson v. Belt, 
56 Fed. 328, 5 CCA 521; The Elmira, 
16 Fed. 133; The New England, 18 
. Cas. No. 10,151, 3 Sumn, (U. S.) 


495. 

88. Jud. Code § 129; Root v. 
Mills, 168 Fed. 688, 94 CCA 174; 
Union Pac. R. Co. v. Oregon, etce., 
Lumber Mfrs.’ Assoc., 165 Fed. 13, 
91 CCA 51; Northern Pac. R. Co. v. 
Pacific Coast Lumber Mfrs.’ Assoc., 
165 Fed. 1, 91 CCA 39. 

_ [a] The phrase “upon a hearing 
in equity” (1) is not used in a tech- 
nical sense, and an appeal lies from 
an order appointing a receiver, al- 
though the hearing was ex parte 
and without notice to defendant, the 
purpose of the statute being to give 
the right of appeal to a defendant 
whose property is taken from his 
possession by such order. Joseph 
Dry Goods Co. vy. Hecht, 120 Fed. 
760, 57 CCA 64. (2) Where a re- 
ceiver was appointed ex parte and 
without notice or a hearing, an ap- 
peal lies from a subsequent order 
confirming such appointment, made 
on the hearing of an application by 
defendant for the discharge of the 
receiver, Such order being the first 
adjudication of the question of the 
propriety of such appointment made 
“apon a hearing’ and by a fair con- 
struction of .the statute the one 
from which it is intended to give 
the right of appeal. Pacific North- 
west Packing Co. v. Allen, 109 Fed. 
515, 48 CCA 521. 

_ [bo] Alaska Code § 507, authoriz- 
ing an appeal to the circuit court 
of appeals from any interlocutory 
order granting or dissolving an in- 
junction, authorized an appeal from 
an order granting an injunction, not 
“upon hearing in equity.” Lane v. 
Jordon, 116 Fed. 6238, 54 CCA 79. 

gs9. Jud. Code § 129. 

[a]. The rule does not apply to 
an order or a decree of the district 
court of the United States for Porto 
Rico. Lothrop v.°Collazo, 1 Porto 
Rico Fed. 134. 

90. Jud. Code § 129. 

91. Jud. Code § 129; Ex p. Auto- 
matic Switch Co., 201 U. S. 166, 26 
SCt 407, 50 L. ed. 710; Ex p. National 


Enameling, etce., Co., 201 U. S. 156, 
26 SCt 404, 50 L. ed. 707; In re 
Tampa Suburban R. Co., 168 U. S. 


583, 18 SCt 177, 42 L. ed. 589; Crook- 
er v. Knudsen, 232 Fed. 857, 147 
CCA 51; Joseph Dry Goods Co. v. 
Hecht, 120 Fed. 760, 57 CCA 64; 
Staffords v. King, 90 Fed. 136, 32 
CCA 536; Lake Nat. Bank v. Wolfe- 
borough Sav. Bank, 78 Fed. 517, 24 
CCA 195 [motion den 84 Fed. 1018, 
28 CCA 683]. 

[a] What amounts to injunction. 
—(1) A preliminary restraining or- 
der requiring defendants to show 
cause why it should not be made 
permanent is an order granting an 
injunction within the meaning of 
the statute, and is appealable. Tay- 
lor v. Breese, 163 Fed. 678, 90 CCA 
558. (2) Where receivers of differ- 
ent federal districts obtained funds 
misappropriated by a federal dis- 
bursing officer, in a suit by the 
United States to recover them, an 
order directing that such receivers 
retain possession of the moneys and 
properties in their hands until fur-, 
ther order of the court was in ef- 
fect a temporary injunction, re- 
straining the law officers of the gov- 
ernment from taking the funds out 
of the hands of the receiver of the 
foreign district, and as such was 
appealable. U. S. v. Stone, 187 Fed. 
DmlO9e CCA: 267. 

[b] Complainant should be al- 
lowed to waive his right to an in- 
junction until the decree becomes 
final, so as to deprive defendant of 


968 [25C.J.] 


tinued,®? refused,®? or dissolved °* by an interlocu- 
tory order or decree,®* or an application to dissolve 
an injunction is refused,®* or an interlocutory order 


an opportunity to appeal from the 
interlocutory decree, in a cause 
where a patent is sustained after a 
full hearing upon the merits, and 
the taking of an account would in- 
volve little labor and expense. Lock- 
wood _v. Wickes, 75 Fed. 118, 21 
CCA 257. 

92. Jud. Code § 129; Armat Mov- 
ing Picture Co. v. Edison Mfg. Co., 
125 Fed. 939, 60 CCA 880; Joseph 
Dry Goods Co. v. Hecht, 120 Fed. 
760, 57 CCA 64, 

[a] An order giving: force to an 
injunction after the lapse of the 
time at which it would expire under 
the original order continues the in- 
junction and is appealable. In re 
Tampa Suburban R. Co., 168 U. S. 
583, 18 SCt 177, 42 L. ed. 589; Armat 
Moving Picture Co. v. Edison Mfg. 
Co., 125 Fed. 989, 60 CCA 380; Texas 
Cons. Compress, etc., Assoc. v. Stor- 
row, 92 Fed. 5, 34 CCA 182; Dreut- 
zer v. Frankfort Land Co., 65 Fed. 
642, 18 CCA 73. y 

[b] An order continuing an in- 
junction as to certain defendants on 
motion to dissolve is appealable. 
Chicago Dollar Directory Co: v. Chi- 
cago Directory Co., 65 Fed. 463, 13 
CCA. 

{e] Denying reargument.—An on 
der made on an application for re- 
argument of a motion for an in- 
junction and a motion to vacate, 
overruling both such motions and 
continuing the injunction previously 
granted, is appealable, although the 
original injunction was not form- 
ally vacated, but merely suspended 
* pending the disposition of such mo- 


tions. Armat Moving Picture Co. v. 
Edison Mfg. Co., 125 Fed. 939, 60 
CCA 380. 


[d] An order denying a motion 
to dissolve (1) a temporary injunc- 
tion is not appealable as an order 
continuing the injunction. Pioneer 
Lace Mfg. Co. v. Dodd, 181 Fed. 688, 
104 CCA 586; Lewis v. Hitghman 
Coal, etc, Co., 176 Fed. 549, 100 
CCA 137 [dism app 172 Fed. 963]; 
Berliner Gramophone Co. y. Sea- 
man, 113 Fed. 750, 51 CCA 440, 115 
Fed. 806, 58 CCA 376; Rowan v. 
Ide, 107 Fed. 161, 46 CCA 214 [cer- 
tiorari den 181 U. S. 619, 21 Sct 924, 
45 L. ed. 1081]. (2) An order which 
not only refuses to dissolve the in- 
junction, but continues it until final 
hearing, is appealable. Berliner 
Gramophone, Co. v. Seaman, 108 
Fed. 714, 57 CCA 630. 

93. Jud. Code § 129. 

[a] Joining a prayer for an un- 
necessary injunction with a prayer 
for modification of a decree or order 
will not warrant a review of the 
decree or order, when a direct ap- 
peal therefrom is unauthorized by 
law. Fidelity Insurance, etc., Co. v. 
Dickson, 78 Fed. 205, 24 CCA 60. 

[b] -Aliter under earlier statute. 
—Southern R. Co. v. Carolina Coal, 
ete., Co., 151 Fed. 477, 81 CCA 15; 
March v. Romare, 116 Fed. 354, 53 
CCA 574; Western Electric Co. v. 
Williams-Abbott Electric Co., 108 
Fed. 952, 48 CCA 159: American 
School Furniture Co. v. Vaught, 108 
Fed. 571, 47 CCA 496; National Auto- 
matic Mach. Co. vy. Automatic 
Weighing, etc, Co. 105 Fed. 670, 
44 CCA 664; Westinghouse Air- 
Brake Co. v. Christensen Engineer- 
-ing Co., 104 Fed. 622, 44 CCA 2. 
Columbia Wire Co. v. Boyce, 104 
Fed. 172, 44 CCA 588; Illinois Cent. 
R. Co. v. Adams, 93 Fed. 852, 35 CCA 
‘635 [rev on other grounds 180 WU. 
Soh 28) 21 2SCte 251, *45 Ly “ed: 410]; 
American Trust, etce.,, Bank vy, Farm- 
ae L. & T. Co., 81 Fed. 924, 27 CCA 


“94, Jud. Code § 129. 
[a] Order staying issuance of in- 
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juaction. — The jurisdiction of the 
circuit court of appeals being only 
appellate, it cannot vacate an or- 
der directing that an injunction 
theretofore ordered to be issued 
should not be issued until further 
orders. North Bloomfield Gravel 
Mins Co; Vi Uae, 53 "hed a on COL 
395. 

[b] Where dissolution harmiess. 
—An order dissolving a temporary 
injunction, which under the circum- 
stances is harmless, will not be re- 
viewed in order to decide a question 
of jurisdiction. Lake St. El. R. Co. 
v. Farmers’ L. & T..Co., 77 Fed. 769, 
23 CCA 448 [overr app 72 Fed. 804]. 

[c] Aliter under earlier statute. 
—Illinois Cent. R. Co. v. Adams, 93 
Fed. 852, 35 CCA 635 [rev on other 
grounds 180-U, S. 28, 21 Sct 251, 
45 L. ed. 410]7;- Baker v. Walter 
Bakery &4iCos, mitdem some hede, hort 27. 
CCA 396 [dism app 77 Fed. 191, and 
certiorari= den 68e al. Gen Ls 
SCt 939, 42 L. ed. 1214]. 

95. Jud, Code § 129; Taylor v. 
Breese, 163 Fed. 678, 90 CCA 558. 

[a] Meaning of “interlocutory 
order or decree.”— ‘We must as- 
Sume that congress used the term 
‘interlocutory order or decree,’ in 
this connection, in its common. and 
well-understood sense, and as _ in- 
tending the line of distinction. ac- 
cepted and interpreted by the fed- 
eral courts; and it follows that all 
injunction orders and decrees which 
were interlocutory, and not final, 
within the meaning of the old stat- 
ute, and for that reason not ap- 
pealable, are interlocutory under the 
new Statute, and therefore, by the 
Same logic and upon the same rea- 
soning, are appealable. We think 
the term ‘interlocutory order or de- 
cree’ was used in its broadest sense, 
and that the purpose of congress 
was to confer the right of appeal 
from any decree or order granting 
an injunction, at any stage of the 
proceeding, whether technically pre- 
liminary, interlocutory, or final. As 
already said, we think the term was 
used in its broadest sense, and, in 
our opinion, full scope should be 
given to this provision of the stat- 
ute, to the end that any party ag- 
grieved by any order or decree 
granting an injunction, at any stage 
of the proceedings, may have a 
speedy remedy by appeal. Tes: 
plain that the policy intended to 
be emphasized by this statutory ex- 
ception to the general provision of 
the statute and the rule of law, 
limiting the right of appeal to final 
decision, is this: that, as injunc- 
tion orders deprive parties of the 
possession and control of property 
and business, and, in case of error 
work irreparable mischief and great 
injustice, the party upon whom the 
order operates should have an early 
opportunity to have the record ex- 
amined by the appellate court, and, 
if error is discovered, to have it 
corrected without the delay neces- 
sarily incident to litigation in its 
various stages before reaching final 
judgment.” Richmond vy. Atwood, 
52°Fed. 10, 22; 2 CCA 596, 17 LRA 


615. 

[b] A decree in a patent cause, 
whether upon preliminary applica- 
tion or upon final hearing, granting 
an injunction and referring the 
cause to a master for an account 
of profits and damages is jnter- 
locutory. Smith v. Vulcan Tron 
Works, 165 U.S. 518, 17 SCt 407, 41 
UL. ed. 810; Star Brass Works v. 
Electric Co., 129 Fed. 102, 68 CCA 
604; Metallic Extraction Co. vy. 
Brown, 104 Fed. 345, 48 CCA 568; 
Baker v. Baker, 83 Fed. 3, 27 CCA 
396; Raymond v. Royal Baking-Pow- 


A ek ag 


fl - , 
or decree is made appointing a receiver,®? an appeal 
may be taken from such interlocutory order or 
decree to the cireuit court of appeals,°* notwith- 


der Co., 76 Fed. 465, 22 CCA 276; 
Lockwood vy. Wickes, 75 Fed. 118, 21 
CCA 257; Richmond vy. Atwood, 52 
Hed." |10,\ 2) CCA 596, 17° LRA ‘61'b; 
Jones Co. v. Munger Improved Cot- 
ton Mach. Mfg. Co., 50 Fed. 785, 1 
CCA 668. 

96. Jud. Code § 129. 

[a] Aliter under earlier statute. 
—Heinze v. Butte Cons, Min. Co., 


107 Fed. 165, 46 CCA 219; Rowan v.- 


Ide, 107 Fed. 161, 46 CCA 214 [cer- 
tiorari den 181 U. S. 619, 21 Sct 924, 
45 lL. ed. 103]; Baker v. Walter 
Baker & Co., Ltd., 83 Fed. 3, 27 CCA 
396 [dism app 77 Fed. 181]. 

97. Jud. Code § 129; Joseph Dry 
Goods Co. v. Hecht, 120 Fed. 760, 57 
CCA 64; Pacific Northwest Packing 
Se v. Allen, 109 Fed. 515, 48 CCA 

[a] Aliter under earlier statute, 
—Highland Ave., etc., ae COe dave 
Columbian Equipment Co., 168 U. S. 
627, 18 SCt 240, 42 L. ed. 605; Heinze 
v. Butte, ete, Cons.’ Min.° Co.) 107 
Fed. 165, 46 CCA 219. 

[b]_ Question not appealable.—No 
appeal lies after demurrer’ over- 
ruled, from an order. allowing ap- 
pellees to intervene and to move 
for a rehearing or review of all 
former orders, suspending and modi- 
fying certain orders relating to a 
receiver’s acts, and requiring bonds 
of the original parties for compli- 
ance with further orders in regard 
to funds already paid them by the 
receiver. Jack v. State, 102 Fed. 
210, 42 CCA 267, ; 

{c] Appointment in Alaska.—Ap- 
peals from interlocutory orders ap- 
pointing receivers were authorized to 
be taken from the district court of 
Alaska under the act of congress 
of June 6, 1900 (31 St. at L. 321 
ce 786), regulating appeals from that 
court, when read in connection with 
the Judiciary Act of March 3, 1891 
ZB'St at ie!) $28 eri 7) as 
amended by the act of June 6, 1900 
(31 St. at L. 660 ¢ 803), by provid- 
ing for appeals from orders appoint- 
ing receivers. In re McKenzie, 180 
U. S. 586, 21 SCt 468, 45 L. ed. 657. 

98. Jud. Code § 129; In re Tampa 
Suburban R. Co., 168 U. S. 583, 18 
SCt 177, 42 L. ed. 589; American 
Constr. Co. v. Jacksonville, ete, R. 
Co, 3148) OW. Sie 372 N13mset 758, 37 
L. ed. 486; Crooker y. Knudsen, 232 
Fed. 857, 147 CCA 51; Bothwell v. 
Fitzgerald, 219 Wed. 408, 135 CCA 
212; Pacific Northwest Packing Co. 
v. Allen, 109 Fed. 515, 48 COA by Ale 
Berliner Gramophone Co, v. Seaman, 
108 Fed. 714, 47 CCA 630; Texas 
Cons. Compress, ete., Assoc. v. Stor- 
row, 92 Fed. 5, 34 CCA 182: Lake 
Nat. Bank v. Wolfeborough Say. 
Bank, 78 Fed. 517, 24 CCA 195; 
Lockwood v. Wickes, 75 Fed. 118} 21 
CCA 257; Bissell Carpet-Sweeper Co. 
v. Goshen Sweeper Co., 72 Fed. 545, 
DOS CORN abs 
_ [aj] Amount in controversy.—The 
jurisdiction of the circuit court of 
appeals of an appeal from an in- 
terlocutory order granting or dis- 
solving an injunction, or refusing to 
grant or dissolve an injunction, un- 
der Alaska Code Giv. Proc. § 507, 
giving the right of appeal from such 
orders without limitation as to the 
amount involved, was not limited by 
the provision of 
respecting appeals from final judg- 
ments or orders, and which limited 
such appeals to cases in which the 
amount or value involved exceeded 
five hundred dollars.: J. P. Jorgen- 
son Co. v. Rapp, 157 Fed, 732, 85 
CCA 3864. 

_[b] Cross appeal.— This excep- 
tion to the rule that only final de- 
creeS are appealable does not au- 
thorize. a cross appeal by complain- 

a 
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§ 504 of such Code. 


§ 332] 


standing the fact that an appeal in such case might 
upon final decree be taken direct to the supreme 


eourt.%9 
Time for appeal. 


it should be dismissed.? 


Such an appeal takes precedence in the circuit 


court of appeals.® 


Effect on proceedings below. The proceeding in 
other respects’in the court below is not stayed by 


ants from a decree in a patent in- 
fringement suit, which, in addition 
to granting an injunction as to the 
claims of the patent held to be in- 
fringed, and sending the cause to 
a master for an accounting, dis- 
missed the bill as to the claims held 
invalid and those found not to be 
‘infringed Ex p. Automatic Switch 
Go. 201) Ul Si5166, 26 SCt. 407, 50 
L. ed. 710; Ex p. National Enamel- 


ing, etc., Co., 201 U. S. 156, 26 SCt 
404, 50 L. ed. 707. 
[cl Where the unconstitutional- 


ity of a state statute is the basis 
of an application for an injunction, 
and such application is heard by 
three judges pursuant to Jud, Code 
§ 266, an appeal goes direct to the 
supreme court and cannot be taken 
to the circuit court of appeals. 
Jackson v. Cravens, 238 Fed. 117, 
151 CCA 193. See also Supra § 263. 

99. Jud. Code § 129; Seattle Hlec- 
tric Co. vy. Seattle, ete, R. Co., 185 
Fed. 365, 107 CCA 421; Grainger v. 


Douglas Park Jockey Club, 148 
ea: 513. 78 CCA 199, 8 AnnCas 
997. 

[a] An appeal to the circuit 


court of appeals will lie, although: 
(1) The jurisdiction of the trial 
court is involved. In re Tampa 
Suburban R. Co., 168 U. S. 583, 18 
SCt 177, 42 L. ed. 589; Seattle Elec- 
tric Co. v. Seattle, etc., R. Co, 185 
Fed. 365,-107 CCA 421. (2) wehbe 
only question raised is as to the 
jurisdiction of the trial court. 
Northern Pac. R. Co. v. Pacific Coast 
Lumber Mfrs.’ Assoc., 165 Fed. 1, 91 
CCA 39 [foll Union Pac. R. Co. Vv. 
Oregon, etc., Lumber Mfrs.’ ASSOC., 
165 Fed, 13, 91 CCA 51]; Lake Nat 
Bank v. Wolfeborough Sav. Bank, 78 
Fed, 517, 24 CCA 195. (3) A con- 
stitutional question is involved. 
Seattle BHlectric Co. v. Seattle, etc., 
R. Co., 185 Fed. 365, 107 CCA 421; 
Staffords v. King, 90 Fed. 136, 32 
CCA 536. 

[b] he circuit court of appeals 
may pass on the jurisdiction of the 
district court on appeal from an 1n- 
terlocutory order or decree granting 
or continuing an injunction. Su- 
preme Council R. A. Vv. Hobart, 244 


Bed. 385, 157 CCA ‘11. 

._f[e] Aliter under earlier statute. 
—Campbell v. Golden Cycle Min. Co., 
141 Fed. 610, 73 CCA 260; Wright 


v. MacFarlane, 122 Fed. 770, 58 CCA 
570; Dawson v. Columbia Ave. Sav. 
Fund, ete. Co. 102 Fed. 200, 42 
CCA 258; Illinois Cent. R. Co. Vv. 
Adams, 93 Fed. 852, 35 CCA 635 [rev 
on other grounds 180 U. S. 28, 21 
Sct 251, 45 L. ed. 410]; Indianap- 
olis v. Central Trust Co., 83 Fed. 
529, 27 CCA 580 [dism app 82 Fed. 
1]; Fidelity Ins., etc., Co. v. Dick- 
son, 78 Fed. 205, 24 CCA 60; Lake 
Sti Bly oR sCosnve Farmers’ L. & T. 
Co., 77 Fed. 769, 23 CCA 448; Wes- 
terly (v. Seamen’s Friend Soc., 76 


Wed. 467, 22 CCA 278; Macon v. 
Georgia Packing Co., 60 Fed. 781, 9 
CCA 262. 

1. Jud. Code § 129. 

2. Rowan v. Ide, 107 Fed. 161, 
46 CCA 214. 5 

[aj] he fact that the citation 
was not issued until after the thirty 
days had expired does not defeat 


the jurisdiction of the court. SBer- 
liner Gramophone Co. v. Seaman, 108 
Fed. 714, 47 CCA 630. 


Th Such an appeal must be taken 
within thirty days from the entry of the order or 
decree,! and if not taken within the statutory time, 
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3. Jud. Code § 129; Star Brass 
Works v. General Electric Co., 129 
Fed. 102, 63 CCA 604. 

4. Jud. Code § 129; In re Haber- 
man Mfg. Co., 147 U.S. 525, 138 SCt 
527, $7 L. “ed! 266; >\Lalance,. etc., 
Mfg. Co. v. Haberman Mfg. Co., 53 


Fed. 375 [aff 55 Fed. 292, 5 CCA 111, 
and overr Société Anonyme, etc. v. 
Blount, 51 Fed. 610]. 

5. Jud. Code § 129; Masses Pub, 
Co. v. Patten, 245 Fed. 102, 157 
CCA 398. 

{a] The inherent power of the 
appellate court to stay or supersede 
proceedings on appeal from an order 
appointing a receiver was not inter- 
fered with by the provision of 
Alaska Code § 507, to the effect that 
on appeal to the circuit court of ap- 
peals from interlocutory orders 
granting or refusing an injunction, 
or an order to dissolve an injunc- 
tion, “the proceedings in other re- 
spects in the District Court... shall 
not be stayed during the pendency 
of such appeal, unless otherwise or- 
dered by the district court.” In 
re McKenzie, 180 U. S. 586, 548, 21 
Sct 468, 45 L. ed. 657 

6. In re Tampa Suburban R. Co., 
168i -W. So 583, 18° SCt 177,42 1. ed: 
589; Smith v. Vulcan Iron Works, 
165. Sols. 17 SCt 407, 41" eed: 
810: Highland Glass Co. v. Schmertz 
Wire Glass Co., 178 Fed. 944, 102 
CCA 316 [certiorari den 219 U. S. 
588, 31 SCt 472. 55 L. ed. 348]; Texas 
Cons. Compress, etc.. Assoc. v. Stor- 
row, 92 Fed. 5, 34 CCA 182; U. S. 
Rubber Co. v. American Oak Leath- 
er Co., 82 Fed. 248, 27 CCA 118, 96 
Fed. 891, 37 CCA 599 [rev 181 U.S. 
434, 21 SCt 670, 45 L. ed. 938]. 

[al The propriety of the entire 
order may be considered. Os? 
Rubber Co. v. American Oak Leath- 
er Co.,..82° Med. °.248," 27 CCA 
i ba 

[b] Refusal to decide jurisdic- 
tional question.—On appeal from an 
order granting a_ preliminary in- 
junction in aid of the appointment 
of a receiver, where the question 
as to the jurisdiction of the eircuit 
court was of a grave and vital char- 
acter, it was held that the circuit 
court of appeals would not then de- 
termine it, but would decide the 
question. of the propriety of the in- 
junction on its merits, and leave the 
jurisdictional question until after 
final decree below, so that _the 
parties, if they so desired, might 
take it direct to the supreme court. 


Carson v. Combe, 86 Fed. 202, 29 
CCA 660. 
7, In re Tampa Suburban R. Co., 


168 U. S. 583, 18 SCt 177, 42 L. ed. 
589: Smith v. Vulcan Iron Works, 
Ge ee p18) 17 SCtr Louk OL. 
ed. 810; Highland Glass Co. Sy. 
Schmertz Wire Glass Co., 178 
944, 102 CCA 316 {certiorari den 
919 U. S. 588, 31 SCt 472, 55 L. ed. 
348]; Berliner Gramophone Cov. 
Seaman, 110 Fed. 30, 49 CEN Oo 
Tornanses v. Melsing, 109 Fed. 710, 
47 CCA 596; Texas Cons. Compress, 
ete., Assoc. v._ Storrow, 92 Fed. 5, 
SA OCA 18237 Carson 2 Vv. Combe, 86 
Fed. 202, 29 CCA 660; Knoxville v. 
Africa, 77 Fed. 501, 23 CCA 252 [re- 
manding 70 Fed. 729]. But com- 
pare Chadeloid Chemical Co. v. H. B. 
Chalmers Co., 243 Fed. 606, 610, 156 
CCA 304 (“An appeal under this 
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| such an appeal,* unless this is ordered by such court 
or by the cireuit court of appeals, or a judge thereof, 
during the pendency of such appeal.® 

Scope of appeal and review. An appeal may be 
taken from the whole decree and is not restricted 
to the part granting or refusing the relief specified 
in the statute,® and the circuit court of appeals 
has the right to pass upon and determine the merits 
of the case,’ although whether this will be done 
is a matter resting in the discretion of the court,® 
which! frequently refuses to go into the merits.? 


section brings up nothing but the 


| propriety of granting or refusing an 


injunction or 
case may be’). 

[a] Circumstances under which 
decision on merits proper or im- 
proper. — Where, by consent of the 
parties, a case has been submitted 
for a final determination of the 
merits, or upon the face of the bill 
there is no ground for equitable re- 
lief, the appellate court may finally 
dispose of the meritS upon an ap- 
peal from an interlocutory order; 
but where an application for a tem- 
porary injunction was submitted 
upon affidavits taken ex parte with- 
out opportunity for cross-examina- 
tion and without any consent that 
the court proceed to a final deter- 
mination of the merits, the circuit 
court of appeals could not deter- 
mine the merits, unless it appeared 
upon the face of the bill that there 
was no ground for equitable relief. 
Eagle Glass, etec., Mfg. Co. v. Rowe, 
245 =. S. 275,388, SCt- 80, 62 aia ea: 


receivership, as the 


eee {rev 219 Fed. 719, 1385 CCA 
{b] Prior rulings of court below. 


—QOn such review the circuit court 
of appeals cannot be hampered or 
restricted by any prior ruling of the 
circuit court, involving the same 
question or any phase thereof, es- 
pecially when such ruling relates to 
the jurisdiction of the court. Lake 
St, BIZ Ri Cov, BHarmers” 7&1. 
Co., 77 Fed. 769, 23 CCA 448 [overr 
app 72 Fed. 804]. 

Africa, 77 Fed. 


8. Knoxville v. 
501, 28° CCA 252; Marden v. Camp- 
bell Printing-Press. ete., Co., 67 Fed. 
809, 15 CCA 26. 
{al A distinction is made in re- 
spect to questions of law and a 
case where the rights of the parties 
depend upon proof of facts. Knox- 
es v. Africa, 77 Fed. 501, 23 CCA 
{b] Bxtent of investigation into 
merits.—On an appeal from an in- 
terlocutory order granting a pre- 
liminary injunction, the court will 
not ordinarily go into the merits of 
the case further than necessary to 
determine whether the court below 
had jurisdiction, and, if so, whether 
it exceeded a reasonable discretion 
in making the order, although if the 
record plainly exhibits the whole 
case, and the court is able without 
injustice finally to determine the 
entire merits of the case, it may 
do so. Owensboro v. Cumberland 
Tel, ete; Co,,. 174° Red.-1739, 999 


Owensboro v. Cumberland Tel., 
ete., "Go, 174) ed, 1739, 99) CCA 
Murray v. Bender, 109 Fed. 585, 48 
CCA 555; Lake Nat. Bank v. Wolfe- 
borough Say. Bank, 78 Fed. 517, 24 
CCA 195; Duplex Printing-Press Co. 
vy. Campbell Printing-Press, etc., Co., 
69 Fed. 250, 16 CCA 220. 

[a] When review) on merits de- 
nied. — On appeal from .an_ order 
granting a preliminary injunction, ° 
the circuit ceurt of appeals will not 
determine the cause on its merits, 
when the rights of the parties can 
only be made to appear by full 
proof of the facts, nor will it re- 
verse the decree, unless the court 
below has abused its discretion. 
Knoxville v. Africa, 77 Fed. 501, 23 
CCA 252. 
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Determination. As the granting or refusing of a 
preliminary injunction is a matter of discretion,?” 
the action of the trial court will not be disturbed on 
appeal unless it violates the rules of equity which 
should govern the exercise of discretion in such 
cases;'! but nevertheless the provision for appeals 
is for the very purpose of having such discretion 
reviewed, and where the action of the court below 
is manifestly wrong, the error will be corrected on 
appeal,’ and where the trial court, in passing on 
an application for a preliminary injunction, acted 
on its views of a question of law and did not exer- 
cise discretion, the cireuit court of appeals on an 
appeal from an interlocutory order will consider the 
legal question and direct the granting or withhold- 
ing of the injunction according to its view of the 
law.18 

Disposition of cause. Where the question is raised 
whether the cause is one of equitable cognizance-and 
the circuit court of appeals is of the opinion that 
equity has no jurisdiction, it may dissolve the in- 
junction and dismiss the bill4 It is also proper to 
direct the dismissal of the bill, where the court de- 
termines that complainant is not entitled to sue.5 

Effect of decision on appeal. Where the merits of 
the case have been once determined by the cireuit 
court of appeals in reversing’ the interlocutory de- 
cree, they cannot be opened for reconsideration at a 
later stage of the same ease cither in the court of 
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appeals or in the court below.!¢ 

[§ 333] 3. Order or Judgment Conforming to 
Mandate. Where a circuit court of appeals has de- 
cided a case brought up to it for review and issued 
its mandate to the trial court, a judgment or order 
of the trial court in conformity to such mandate 
is in effect the judgment or order of the circuit 
court of appeals and cannot be brought up to that 
court for review.17 

[§ 334] E. Mode of Exercising Jurisdiction. In 
bankruptey the circuit court of appeals has jurisdic- 
tion upon petition and notice to superintend and 
revise in matters of law the proceedings of the dis- 
trict court.18 But with this exception it has no 
power to vacate, set aside or modify any order, 
judgment, or decree of the district court except upon 
appeal or writ of error,!® and upon the hearing 
thereof.2° It cannot upon mere motion set aside 
orders of the district court,2! or direct the district 
court to do so. It ean act upon the lower court 
only by mandate?* Equity eases must be brought 
up by appeal, and law cases by writ of error, and 
for error in this regard many appeals and writs 
of error have been dismissed for want of jurisdie- 
tion.24 But now by virtue of express statute error 
in this respect must be disregarded.25 

[§ 335] F. Time for Seeking Review. In order 
that the circuit court of appeals may have jurisdie- 
tion the appeal or writ of error must be sued out 


10. See Injunctions [22 Cye 746].|R. Signal Co., 61 Fed. 940, 10 CCA, key Co., 194 U. g. 324, 24 SCt 665, 48 


11. Lehman vy. Graham, 135 Fed. 176; Electric Mfg. Co. v. 
39, 67 CCA 513; Murray v. Bender, | Electric Light Co., 


Edison | L. sede 99i7, (contempt proceedings 
61 Fed. 834, 10] reviewed on writ of error); Panama 


109 Fed. 585, 48 CCA 555; Société | CCA L0G Buttes City. St. bh. COs sve | ER. Coty, Beckford, 231 Fed. 436, 145 
Anonyme, etc. v. Allen, 90 Fed. 815, | Pacific Cable _R..Co., 60 Fed. 410,/}CCA 430 (under Panama Canal Act 


33 CCA 282; Knoxville v. Africa, 77/9 CCA 41; Florida Constr. Co. v. 


of Aug. 24, 1912 e 390 $9) seu 


URS 
Bed. 501, 23 CCA 252 [remanding 70] Young, 59 Fed, 721, 8 CCA 231; Cur-| Vv. Hudson Mfg. Co., 200 Fed. 956, 


Fed. 729]. 
12. Charles E. Hires Co. v. Con- US45 CEA 493) 


i ; an heel Co., 58 Fed./119 CCA 293; Cunningham v. Rod. 
784 TOO Wronaolidated Pied- | sers, 171 Fed, 835, 96 CCA 507; Price 


Sumers’ Co., 100 Fed. 809, 41 CCA|mont Cable Co. v. Pacific Cable R.|v. U. S. 169 Fed. 791, 95 CCA 257: 
V1 < 


k Co., 58 Fed, 226, 7 CCA 195; Temple] Toeg v. Suffert. 167’ Fea 125, 93 
13. Cumberland Tel., etc., Co. v. Pump Co. v. Goss Pump, etc., Mfg.|CCA 577; 
Memphis, 200 Fed. 657, 119 CCA 73. Co., 58 Fed. 196, 7 CCA 174; North-|Ins. Co., 161 Fed 867 


Thomson v. Travelers’ 


89 CEA 61: 


14. Green v. Mills, 69 Fed. 852, | western Stove Repair Co. v. Lee, 58} Kerr v. U. S., 159 Fea’ 428, 86 CCA 
16 CCA 516, 30 LRA 90 [app dism Fed. 182, 7 CCA 160; Richmond v.! 408; Sena v. U. S., 147 Fed. 485, 78 


Tews. Gol, 6 -SCt 182). 40 PTs: Atwood, 52 Fed. 
ed. 293]. LRA 615. 


10, 2 CCA 596, 17)CCA 27 [rev 12 N. Mm. 397, “18h Pe 


58] (criminal cases so up by writ 


15. Metropolitan Water Co. v 17. White v. Bruce, 109 Fed. 355,| of error); Bessette v. W. B. Con- 


Kaw Valley Drain. Dist., 223 U. S.|48 GCA 400. 


519, 32 SCt 246, 56 L. ed. 533. 18. See Bankruptcy §§ 741-758. 


key Co., 183 Fed. 165, 66 CCA 291 
{app dism 111 Fed, 417, and cer- 


16. Smith vy. Vulcan Iron Works, 19. In re Paquet, 114 Fed. 437,| tiorari den 196 U. S. 638 mem, 25 
165 U. S. 518, 17 SCt 407, 41 L. ed. |52 CCA, 239: U. S. Vv. Moy Yee Tai,|SCt 793 mem, 49 L. ed, pat mem]; 


810; Great Western Tel. Co. v. Burn-|109 Fed. 1, 48 CCA 203; Brinkley v.} Bullock Hlectric, etc., 
ham, 162 U. S. 339, 16 SCt 850, 40 L. | Louisville, etc, R. Co. 95 Fed. 345. Westinghouse 
Certiorari see supra § 330. : 
Griffith, 135 Fed.|tiorari den 194 U. § 636. 24 sct 


ed. 991; Worth Mfg. Co. v. Bing- 
ham, 116 Fed. 785, 54 CCA 119: Cab- 20. Strand v. 


aniss v. Reco Min. Co., 116 Fed. (39,1 68. CCAL Sig. 


818, 54 CCA 190; Texas Cons. Com- 21. Strand v. 
press, ete., Assoc. v. 
Fed. 5, 34 CCA 182: Stover Mfg. | Tai, 109 Fed. 1, 
Co. v. Mast. 89 Fed. 333, 32 CCA SLt vis. clear, 


Electric, ete., Mfg. 
Co,, 129 Fed. 105, 63 CCA 607 [cer- 


SOO, PAST ed. 1160]; Frankfort v. 


Griffith, 135 Wed.| Deposit Bank, 127 Fed. 812) 622CGu 
Storrow, 92/739, 68 CCA 377; U. S. v. Moy Yee| 492; De Lemos Vi" US S27 107 weal 
48 CCA 203. 
that, after an ap-|U. S. 622, 21 sct 925; 45) Tlieae 
Zeisalatt, 177 UW. Ss 485, 20 SCt 708,| peal in equity to 


121, 46 CCA 196 {certiorari den 181 


this court, we| 1032]. Appeal and Error 


44 L. ed. 856]; Knoxville v. Africa, cannot, upon motion, set aside a] §§ 21, 40, 


77 Bed. 501, 23 CCA 252: Standard | decree of the court below, and grant [a] 


El. Co. 


767, 22 CCA 549; ‘Lockwood _ v. verse, or 


Under the Tucker Act, the 


v. Crane El. Co., 76 Fed. /a rehearing. We can only affirm, re-| distinction between cases at law and 
modify 


the decree ap-|in equity was preserved, and judg- 


Wickes, 75 Fed. 118, 21 CCA 257; | pealed from, and that upon the hear-| ments of the district court were re- 


Dueber Watch-Case Mfg. Co. v. Rob- ing of the cause. 
bins, 75 Fed. 17, 21 CCA 198; Bis-;can be received here. ; 
Goshen | sect. 698 [U. S. Comp. St. (1901) |}or at law. US. 
Roemer v. Simon, 91 U. S.| 22 CCA 223 [foll Chase ee BLES So bo ails: 


sell Carpet-Sweeper Co. y. 
Sweeper Co., 72 Fed. 545, 19 CCA 25; |p 568].” 


No new evidence viewable by appeal or writ of error 
Rev. Stat. | according as the case was in equity 
v. Ady, 76 Fed. 359, 


Wheaton v. Norton, 70 Fed. 833, 171149, 150, 23 L. ed. 267 [quot Strand] U. S. 489, 15 SCt 174, 39 Li. ed. 284]. 
CCA 447; Erie Rubber Co. v. Ameri- v. Griffith, 185 Fed. 739, 68 CCA 377, 25. Act Sept. 6, 1916 (39 U. S. Si 
9 


can Dunlop Tire Co., 70 Fed. 58, 16 | 379]. 
CCA 632; Green v. Mills, 69 Fed. 852, [a] 


An order admitting defend-| follows: 


at L. 727 © 448 § 4) (which reads as 


“That no court having 


16 CCA 516, 30 LRA 90 [app dism ants to bail pending proceedings for| power to review a judgment or de- 
SONS. 6510.16 SCt 182, 40 L. ed. |review cannot be set aside on mo- cree rendered or passed by another 
293]; Kilmer Mfg. Co. v. Griswold,|tion in the circuit court of ap-|shall dismiss a writ of error solely 


67 Fed. 1017, 15 CCA 161; Marden peals. U. 


S. v. Moy Yee Tai, 109| because an appeal should have been 
v. Campbell Printing-Press, etc., Co., | Fed. 1, 48 CCA 203 (Chinese de-| taken, or dismiss an appeal solely « 
67 Fed. 809, 15 CCA 26; Wright, | portation proceedings). 


because a writ of error should have 


ete., Wire-Cloth Co. v. Clinton Wire. 22. North Bloomfield Gravel Min.| been sued out, but when such mis- 


Cloth Co., 67 Fed. 790, 14 CCA 646; | Co. v. U. S., 83 Fed, 2, 27 CCA 395. 


Card v. Colby, 64 Fed. 594, 12 CCA 


take or error oceurs it shall dis- 


23. North Bloomfield Gravel Min. regard the same and take the ac- 
319; Westinghouse Air-Brake Co, y. Co. v. U. S., 83 Fed. 2, 27 CCA 395.| tion which would be appropriate if — 


New York Air-Brake Co., 63 Fed. 24, 443 Cans Frozen Egg Product | the proper appellate procedure had 
962, 11 CCA 528; Vulcan Iron Works Vv. U.S5 2216) We Saubi2a sea SOt v5 0ul bean followed’’); Sola vy. Cintron, 237 
v. Smith, 62 Fed. 444, 10 CCA 493:157 LZ, ed. 174 [rev 193 Fed. bee 113 | Fed. 61, 150 CCA 263 (statute ap- 


Union Switch, ete, Co. v. Johnson | CCA 457]; Bessette v. W. 


Con-' plied to sustain appeal in law case, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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within six months after the entry of the order, judg- 
ment, or decree sought to be reviewed,?® except in 
the case of interlocutory orders or decrees as to 
injunctions and receivers 27 and in other cases where 
a lesser time is prescribed by law.28 When the last 
day of the six months falls upon Sunday, it is not 
excluded, and an appeal cannot be taken on the 
next day.?® This subject is treated in detail else- 
where in this work.?° 

[§ 336] G. Procedure. The cireuit courts of 
appeals are, in respect to the review of judgments 
and decrees, controlled exclusively by the acts of 
congress and the rules and ‘practice of the federal 
courts without regard to state statutes or practice.®4 
The Cireuit Court of Appeals Act continued the 
then existing method by which appeals and writs of 
error were taken from the former cireuit courts to 
the supreme court and made it applicable to the 
circuit courts of appeals.22. Any judge of a circuit 
court of appeals, in respect of cases brought or 
to be brought before that court, has the same powers 
and duties as to allowance of appeals and writs of 
error, and the conditions of such allowances, as by 
law belong to the justices or judges in respect of 
other courts of the United States, respectively.%3 
Each of the cireuit courts of appeals is authorized 
to prescribe the form of writs and other process 
and procedure as may be conformable to the exer- 


where review should have been 


sought by writ of error). [a] Reason 
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cise of its jurisdiction and has power to establish 
all rules and regulations for the conduct of the 
business of the court within its jurisdiction as con- 
ferred by law.*4 The practice and procedure is 
largely regulated by court rules which, while variant 
in detail, are identical or closely similar in most 
essentials.°> By a rule in force in all cireuits it is 
provided that the practice shall be the same as in 
the supreme court of the United States so far as 
it shall be applicable.2® The practice and procedure 
on appeals and writs of error are treated in great 
detail elsewhere in this work.87 

[§ 337] H. Scope of Review—1. In General. 
The scope and extent of review in the cireuit court 
of appeals is governed by the rules applicable to 
courts of appellate jurisdiction generally.28 On ap- 
peal in equity cases, the cuuse is heard de novo upon 
the record, and the review includes all questions 
both of law and fact.2® The same is true of ap- 
peals in admiralty.4° On writ of error in law cases 
only errors of law apparent of record can be con- 
sidered.4+ 

[§ 338] 2. Where Jury Waived. When an issue 
of fact in any civil cause is tried and determined 
by the court without the intervention of a jury in 
accordance with the statutory provision in that re- 
gard,*? the rulings of the court in the progress ‘of 
the trial of the cause if excepted to at the time and 


son v. Meyers, 54 Fed. 417, 4 CCA ren | Time [38 Cyc 309]. 
for 


ei 30. See Appeal and Error §§ 1032— 


rule. 


26. Act March 3, 1891 (26 U. S.|‘‘Where the time limited is such that | 1087. 
St. at L. 829 c 517 § 11); Old Nick] one or more Sundays must fall with- Sl. -The Presto, 93 Fed. 522, 35 
Williams Co. v. U. S, 215 U. S. 541,;in it, and there is no statute or act|CCA 394; Duncan v. Atchison, etc., 
30 SCt 221, 54 L. ed. 318; Collins] excluding any of them, it is cer-|R. Co. 72 Fed. 808, 19 CCA 202. 
v. Huffman, 245 Fed. 554; Baxter v.| tainly not the province of the court See also supra §§ 4, 6. 
Phillips, 219 Fed. 309; Robins Dry|to extend the time fixed by exclud- 32. Act March 3, 1891 (26 U. S. 
Dock, ete., Co. v. Chesbrough, 216|ing the last, the first, or any inter- St. at L. 829 ¢ 517 § 11) (providing 


Fed. 121, 132 CCA 365; In re Mar- 
tin, 201 Fed. 31, 119 CCA 363; Blaf- 
fer v. New Orleans Water Supply 


man v. Phelps, 
p. Dodge, 


mediate Sunday or holiday. 
15 Mass. 
7 Cow. 


as follows: “All provisions of law 
now in force regulating the methods 
and system of review, through ap- 


Alder- 
2255 Hx 


147. Moreover, 


Co., 160 Fed. 389, 87 CCA 341; Hud- 
son v. Limestone Natural Gas Co., 
144 Fed. 952, 75 CCA 678; Rutan v. 
Johnson, 130 Fed. 109, 64 CCA 443; 
Butt v. U. S., 126 Fed. 794; Reynolds 
v. Manhattan Trust Co., 109 Fed. 97, 
48 CCA 249; Brewster v. Evans, 93 
Fed. 628, 35 CCA 500; Green v. 
Lynn, 87 Fed. 839, 31 CCA 248; Con- 
don we. Central Li. & -T.-Co., 73 Fed. 
907, 20 CCA 110; Connecticut F. Ins. 
Co. v. Oldendorff, 73 Fed. 88, 19 CCA 


379; White v. Iowa Nat. Bank, 71 
Med. 97,17 CCA 621; Threadgill,.v: 
Platt, 71 Fed. 1; Stevens v. Clark, 


62 Fed. 321, 10 CCA 3879; Desvergers 
v. Parsons, 60 Fed. 143, 8 CCA 526; 
Long v. Maxwell, 59 Fed. 948, 8 CCA 
410; Union Pac. R. Co. v. Colorado 
Bastern R. Co., 54 Fed. 22, 4 CCA 
Gt We Si. ve. Baxter, vole Wed. 624, 
2 CCA 410; Couliette v. Thomason, 
50 Fed. 787, 1 CCA 675. 

[a] Cases under the Tucker Act 

are subject to this limitation. Butt 
Venues l26 Med. 794. 
‘[b] Admiralty appeals are sub- 
ject to this limitation. Robins Dry 
Dock, etc., Co. v. Chesbrough, 216 
Wed). 12%,' 132° CCA 365. See also 
Admiralty § 302. 

[c] Supersedeas cannot be a]- 
lowed unless the appeal is perfected, 
or writ of error sued out and served 
within the period prescribed. Logan 
v. Goodwin, 101 Fed. 654, 41 CCA 


573; New England R. Co. v. Hyde, 
101 Fed. 397, 41 CCA 404 [certiorari 
den 181 U. S.-619, 21 SCt 924, 45 
I.. ed. 1031]. 

27. See supra § 332. 

23. Act March 3; 1891 (26 U. S. 


Stat i. $29 c¢ 517 §' 11). | 

[a] A rule of the district court 
fixing the time for the taking of 
appeals in admiralty is not a “law” 
within the meaning of this proviso. 
Robins Dry Dock, etc., Co. v. Ches- 


_brough, 216 Fed. 121, 132 CCA 565. 


29. Meyer v. Hot Springs Impr. 


Co., 169 Fed. 628, 95 CCA 156; John- 


where the unit of measurement of 
the time limited is not the day, but 
is the month or year, there is still 
less reason to hold that any day 
that falis within the month or year 
can be excluded by the court. There 
are Sundays in every month. They 
are as much a part of the month as 
Saturdays, or any of the other days 
of the week; and where the time 
limited is measured by the month, 
and there is no statute excluding 
any day, there is no more reason for 
excluding the last Sunday of the 
last month from the six months 
limited by act of congress for tak- 
ing an appeal, when the last day of 
the six months falls on Sunday, than 
there is for excluding the first Sun- 
day of the first month, when the 
first day of the six months happens 
to fall on Sunday, or all the Sun- 
days in the six months, for that 
matter; and, if they were all ex- 
cluded, the time limited would_be 
extended nearly another month. The 
result is that when the last day of 
the six months within which an ap- 
peal may be taken, or writ of error 
sued out, to review in this court a 
decree or judgment below, falls on 
Sunday, the appeal cannot be taken, 
or writ sued out, on any subse- 
quent day.” Johnson v. Meyers, 54 
Fed. 417, 418. (2) “While the codes 
and statutes of most of the states 
provide for the exciusion of Sun- 
day when it is the last day within 
which an appeal may be taken or 
other act performed under statutory 
authority, Congress has made no 
such provision in reference to ap- 
peals from any of the federal courts. 
The fact that it has made such pro- 
vision specially as to certain other 
proceedings is to be taken as indica- 
tive of its intention to limit the 
same to those proceedings.” Meyer 
vy. Hot Springs Impr. Co., 169 Fed. 
628, 629, 95 CCA 156. 

Computation of time generally see 


peals or writs of error, shall regu- 
late the methods and system of ap- 
peals and writs of error provided 
for in this act in respect of the cir- 
cuit courts of appeals’); Rederiak- 
tiebolaget Amie v. Universal Transp. 
Co., 245 Fed. 282, 157 CCA 474. 

33. Jud. Code § 132. 

34. Jud. Code § 122. 

35. See Court rules. 

[a] Annotated Circuit Court of 
Appeals Rules may be found in 2 U. 
S. Comp. St. (1916) p 1281 et seq. 
See also 90 Fed. xlix (where the 
rules as originally adopted and as 
subsequently amended in the several 
circuits are given with annotations). 

{b] The rules of the circuit 
courts of appeals as_ originally 
adopted were substantially the same 
in the different circuits. Since then 
some of the circuits have revised 
their rules. See latest Court Rules. 

{e] Instructions with regard to 
taking appeals, writs of error, mak- 
ing up records, etc., prepared by the 
clerk of the circuit court of appeals 
for the fourth circuit and published 
with the sanction of the court with 
a request that attorneys and clerks 
follow them as to matters of form 
and practice will be found in 90 Fed. 


lxxxv, and in Uw: Comp. St. 
(1916) p 13858 et seq. 

{d] Forms of writ of error, re- 
turn, citation, supersedeas and cost 


bonds will be found in 2 U. S. Comp. 
St. (1916) p 1355 et seq. 


86. Circuit Courts of Appeals 
Rules, rule 8 (2 Comp. St. [1916] 
p 1288). 

Aes See Appeal and Error 3 C. J. 
p 256. 

38. See Appeal and Hrror 
§§ 2536-2581. 

39. See Appeal and Error 
§§ 2552, 2647. 

40. See Admiralty § 312 et seq. 

41. See Appeal and Hrror § 2565. 


42. U. S. Rev. St. § 649 (which 
reads as follows: “Issues of fact 


) 
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duly presented by a bill of exceptions may be re- 
viewed upon a writ of error or upon appeal,*® and 
when the finding is special the review may extend 
to the determination of the sufficiency of the facts 
found to support the judgment.*t So far as the 
right to a review is concerned, the statutory pro- 
visions are jurisdictional.45 Further discussion of 
this statute will be found elsewhere in this work.4® 
The statutory provision that the finding of the court 
shall have the same effect as the verdict of a jury 47 
brings such findings within the constitutional rule 
that ‘‘no fact tried by a jury shall be otherwise 
reéxamined in any court of the United States, than 
according to the rules of the common law’’ 48 and 
thus cuts off the right to review such findings upon 
the facts.49 The extent to which findings by the 
court may be reviewed on appeal is considered else- 
where in this work.®° 

[§ 339] I. Determination and Disposition of 
Cause.’ As a court of purely appellate jurisdic- 
tion °? the cireuit court of appeals is governed by 
the general rules applicable to any other appellate 
court in the determination and disposition of ap- 
peals and writs of error.5* The power conferred 
upon the supreme court to affirm, modify, or reverse 
any judgment, decree, or order lawfully brought be- 
fore it for review, or to direct such judgment, decree, 
er order to be rendered, or such further proceed- 
ings to be had by the inferior court as the justice 
of the case may require,®* is also conferred upon 
in civil cases in any cireuit court 


may be tried and determined by the 
court, without the intervention of a 
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a. 
the cireuit court of appeals by the act establishing 
the court.®> Criminal cases are included within the 
power granted by the statute.°° Express authority 
is given to grant new trials, in eases where there 
has been a trial by jury, for reasons for which new 
trials have usually been granted in courts of law,°7 
and it is further provided that ‘‘on the hearing of 
any appeal, certiorari, writ of error, or motion for 
a new trial, in any ease, civil or criminal, the court 
shall give judgment after an examination of the 
entire record before the court, without regard to 
technical errors, defects, or exceptions. which do not 
affect the substantial rights of the parties,’’58 On 
a writ of error to a judgment in an action at law, 


tried by a jury, the circuit court of appeals can 


correct the error complained of only by directing a 
new trial, and caunot itself render or direct such 
judgment as should have been rendered below,®? be- 
ing precluded from doing so by the Seventh Amend- 
ment to the constitution which requires adherence 
to the rule of the common law that a verdiet cannot 
be disturbed for an error of law occurring on the 
trial without awarding a new trial,®° even where the 
error consists in a refusal to grant a nonsuit or to 
direct a verdict.*t The rule is otherwise in a ease 
tried without a jury where the findings of the court 
are undisputed ®? or agreed upon by the parties,®* 
or where the reversal is for error of law arising upon 
the pleadings or record proper,®* in which event the 
proper judgment may be rendered or directed 


the common law to re-examine such 
and Error | facts, are the granting of a new 


2853-2860. 
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jury, whenever the parties or their 
attorneys of record, file with the 
clerk a stipulation in writing waiv- 
ing a jury. The finding of the court 
upon the facts, which may be either 
general or special, shall have the 
Same effect as a verdict of a jury’’). 
[a] The repeal clause of the Ju- 
dicial Code does not include the 
above statute. Jud. Code § 297. 
[b] This statute applies to the 
present district courts which have 
Succeeded to the place of the former 
circuit courts. St. Louis Southwest- 
ern R. Co. v. Road Impr. Dist. No. 
2, 265 Fed. 524; Calaf v. Fernandez, 


moo, Wed.) 795, 1525, CCA +581. ".Mc- 
_ Coach y. Continental Pass. R. Co., 
233 Hed. 976, 147 CCA 650; Good 


Pine Lumber Co. v. Duke, 229 Fed. 
714, 144 CCA 124; Phoenix Securities 
Co. v. Dittmar, 224 Fed. 892, 140 
CCA 336; Ladd, ete, Bank v. Lewis 
A. Hicks Co., 218 Fed. 310, 134 CCA 


106. 
43. U.S. Rev. St. § 700. 
44. U. S.. Rev. St..§ 700. 


45. See Appeal and Error § 2546 
note 92; and Annotations. ¥ 

46. See Appeal and Error § 2546 
text and note 92; and Annotations. 

47. U. S. Rev. St. § 649. 

48. U. S. Const. Amendm. VII. 

49. Martinton v. Fairbanks, 112 
Urs: 670,.5 SCt, 321,-28. Ts. ed. 862: 

[a] Reason for rule.—‘“The only 
methods known to the common law 
for. the re-examination of the facts 
found by a jury are, either by a new 
trial granted by the court in which 
the issue had been tried, or by the 
award of a venire facias de novo 
by the appellate court for some er- 
ror of law. Mercantile Mut. Ins. 
) Comeve Holsom,-18: Wall 237,) 21. L. 
ed. 827. The court below having 
made a general finding, which by 
the statute has the same effect as 
the verdict of a jury, the plaintiff 
in error can resort to no other 
means of redress than those open to 
it had the case been tried by a jury 
and a. general verdict rendered.” 
Martinton v. Fairbanks, 112 U. S. 


For later cases, developments and changes in the law see cumulative Annotations, 


50. See Appea 
§§ 2546-2548, 2722-2729, J 

51. Mode of exercising jurisdic- 
tion see supra § 334. 

52. See supra § 327. 4 

53. Determination and disposition 
of cause generally see Appeal and 
Error §§ 3093-3314. 

Jurisdictional objections see supra 
§§ 95-107. 

Mandate and proceedings below 
see Appeal and Error §§ 3255-3307. 

54. U.S. Rev. St. § 701. 

55. Act March 8, 1891 (26 U. S. 
Staves ane oligse is. Se Ve 
(llinois Surety Co., 226 Fed. 653, 141 
CCA 409 [aff 244 U. S. 376, 37 Sct 
614, 61 Li. ed. 1206]; American Trust, 
etce., Bank v. Zeigler Coal, Co., 165 
Fed. 512; Farrar v. Wheeler, 145 
Fed. 482, 75 CCA 386; Whitworth v. 
Ung So sll 4 Wed. 302,.52> OCGA “214. 
Standard El. Co. v. Crane El. Co., 
16. Wed. 767, 22 CCA, (549, 


56. Ballew v. U. S., 160 U. S. 187, 
16 SCt 268, 40 L. ed. 388; Scott v. 
Us 38-7165 "Bed 172593.) CCA’ 206+ 
Whitworth v. U. S., 114 Fed. 302, 
N52) OCA, 214. 

57. Jud..Code § 269. 

58. Jud. Code § 269, as amended 
by Act Febr. 26, 1919 (40 St. at L. 
1181 ¢ 48). 

[a] Powex to give or direct final 
judgment instead of awarding a new 
trial was not given or intended to 
be given by the above statute. New 
York lL. Ins. Co. yv, Anderson, 263 
Fed. 527 (holding that otherwise the 
Statute would be to that extent un- 
constitutional). 

59. New York L. Ins. Co. vy. An- 
derson, 263 Fed. 527; Farmer vy. At- 
jane Coast Line R. Co., 205 Fed. 

Lo: 

60. Slocum v. New York Il. Ins. 
Co., 228 U. S. 864, 38 SCt 528, 57 LL. 
ed. 879, AnnCas1914D 1029 [rev 177 
Fed. 842]; Capital Tract. Co. v. Hof, 
iA Uns pl plows OLADS0.. 480d) ced, 
873; Parsons y. Bedford, 3 Pet, (U. 
S.) 433, 7 L. ed. 732: Mutual Reserve 
L. Ins. Co. v. Heidel, 161 Fed. 535, 
8S8j/CCA, ATT; U.S. fv. Wonson, 28 B, 
Cas. No. 16,750, 1 Gall 5. 

[a]. “fhe only modes known to 


trial by the court where the issue 
was tried, or to which the record 
was properly returnable; or the 
award of a venire facias de novo, 
by an appellate court, for some er- 
ror of law which intervened in the 
proceedings.” Parsons v. Bedford, 3 
Pet.’ (20'S), 2438, 8448-7 eae 
732 [quot Slocum y. New York L. 
Ins. Co., 228 U. S. 364, 378, 38 SCt 


Looe I. ed. 879, AnnCas1914D 
61. Slocum vy. New York l. Ins. 


Co., 228 U. S. 864, 33 SCt 523, 57 L. 
ed. 879, AnnCas1914D 1029; Farmer 
v. Atlantic Coast Line R. GCo.,.. 205, 
Fed. 319; Denver, etc, R. Co. v. Ar- 
righi, 141 Fed! 67, 72 CCA 400. 

62. U. 8S. v. Illinois Surety Co., 
226 Fed. 653, 141 CCA 409 [aff 244 
U.S. 376,37 SCt 614) 61 L, éd, 1206]. 

63. Thomas y, Matthiessen, 232 
U. S. 221, 34 SCt 312, 58 L. ea. 577; 
U. S. v. Illinois Surety Co., 226 Fed. 
653, 141 CCA 409 [aff 244 U. S. 376, 
37_SCt 614, 61 L. ed. 1206], 

64, Slocum v. New York Ll. Ins. 
Co., 228 U. S. 364, 382, 33 Sct 5238, 57 
lL. ed. 879, AnnCas1914D 1029, 

‘The rules of the common law, 
permitting a judgment non ‘obstante 
veredicto and the arrest of judg- 
ment on a verdict, did not embrace 
cases like the present, but only 
those in which the pleadings pre- 
sented no material 
a trial or verdict.” 
York “Lwing Cos supra. 

[a] Reason for rule.—“‘We do 
not overlook the fact that at ecom- 
mon law there were two well-reccg- 
nized instances in which the ver- 
dict could be disregarded and the 
case disposed of without a new 
trial, 
ant’s plea confessed the plaintiff’s 
cause of action and set up matter 
in avoidance which, even if true, 
was insufficient in law to constitute 


Slocum v. New 


a bar or defense; and the other was ~ 


where the plaintiff's pleading, even 
We its allegations were true, disclosed 
no right of recovery. If in either 
instance a verdict was taken, the 
court nevertheless could make such 


Same title, page and note number, 


issue requiring, 


One was where the defend- - 


§§ 339-342) es 


thereon in the appellate court... When a. question 


of jurisdiction is certified by the circuit court of — 


appeals to the supreme court, it is proper to reserve 
decision meanwhile on the other questions,®* but a 
 eireuit court of appeals is not bound to withhold 
a decision of other questions presented, because on 
one out of many it desires the opinion of the supreme 
court.®°7 The rule as to following decisions of the: 
highest court of a state in matters of local law 
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apples to decisions of the supreme court of Porto 
Rico ® and of Hawaii,” and so far as local law 
is involved the decision of the supreme court ap- 
pealed from must be upheld unless plainly erro- 
neous." 

[§ 340] J. Rehearing. Rehearings in the cireuit 
courts of appeals are governed by the rules of such 
courts,* and the rules as to rehearings in appellate 
courts generally.” 


XI. CIRCUIT COURTS 


[§ 341] The Cireuit Courts of Appeals Act of 
1891 abolished all appellate jurisdiction of the cir- 
euit courts,7* and the Judicial Code of 1911 abolished 
the circuit courts altogether and made provision for 
the transfer of their records, dockets, ete., to the 


\ 
district courts.7> For this reason decisions relating 
to the constitution, jurisdiction, powers, ete., of the 
circuit courts, as such, rather than to general powers 
as federal courts which are now vested in other fed- 
eral courts, are of no present importance. 


XII. DISTRICT COURTS 


[$ 342] A. Creation and Constitution—1. Ju- 
dicial Districts. The United States is divided into 
judicial districts in each of which a district court 
is held.“ An act creating a division of a judicial 
district should sufficiently show a distribution of 
territorial jurisdiction between the two divisions, as 
against a prior enactment making the jurisdiction 
of district courts coextensive with the district.77 A 
division does not operate to abolish the original dis- 
trict, but merely affects its name and territorial ju- 


risdiction, the organization of the original district 
not being changed, and its officers continuing in office 
charged with the same duties.”® If, however, a dis- 
trict is divided into distinet districts and district 
courts established in each with all the essential 
features of courts as originally created, such courts 
are limited in their jurisdiction over proceedings in 
rem in admiralty to cases in which the res is situ- 
ated within their territorial limits.79 


disposition of the case aS was re- 
quired by the state of the pleadings, 
and this because the issues settled 
by the verdict were wholly imma- 
terial. In the first instance the 
court’s action was invoked by a mo- 
tion for judgment non _ obstante 
veredicto, and in the latter by a 
motion to arrest judgment on the 


verdict.” Slocum v. New York L. 
Ins. Co., 228 U. S. 364, 381, 33 SCt 
523, 57 L. ed. 879, AnnCasi914D 
102927 

65. See supra notes 62-64. 


Rendering or directing final judg- 
ment or ordering new trial generally 
see Appeal and Error §§ 3223-3247. 

66. Sun Printing, etc., Assoc. v. 
‘Edwards, 121 Fed. 826, 58 CCA 162; 
Pullman’s Palace-Car Co. v. Central 
Transp. Co., 83 Fed. 1, 27 CCA 389, 
76 Fed. 401, 22 CCA 246. 

67. Sigafus v. Porter, 84 Fed. 430, 
28 CCA 443 [rev on other grounds 
179 U. S. 116, 21 SCt 34, 45 L. ed. 


113]; 

68. See supra §§ 169-190. 

69. Graham v. O’Ferral, 248 Fed. 
10, 160 CCA 150; Plazuela Sugar 


Co. v. Pastoriza, 245 Fed. 115; Rich- 


ardson v. Fajardo Sugar Co., 237 
Fed. 195, 150 CCA 341; Henna v. 
Sauri, 237 Fed. 145; Sola v. Cint- 


ron, 237 Fed. 61, 150 CCA 263; Tru- 
jillo v. Rodriguez, 233 Fed. 208, 147 
CCA 214. 

70. Kinney v. Oahu Sugar Co., 
Ltd., 255 Fed. 732, 167 CCA 78 [cer- 
tiorari den 249 U. S. 616 mem, 39 
SCt 391 mem, 63 L. ed. 803 mem]. 

[a] A settled. rule of construc- 
tion of conveyances and devises in 
the territory of Hawaii must be ac- 
cepted, in a case coming from that 
district, as persuasive, if not of 
binding force. Kinney v. Oahu Sugar 
Co., Ltd., 255 Fed. 732, 167 CCA 78 
[certiorari den 249 U. S. 616 mem, 
39 SCt 391 mem, 63 L. ed. 803 mem]. 

71. See cases supra notes 69, 70. 

72, See Court rules. 

See Appeal 


73. Error 
§§ 2477-2535. 


and 


74, Act ra a aa (26 U. S. 
MAGE Tas ant C A 
Ste Jud. Code § 289 (86 U. S. St. 
at L. 1167). 


Merger of courts intended.— 

; Pied oun a form the Judicial Code 

abolished the Circuit Courts and 

turned their business over to the 
® 


District Courts, it seems to us that 
what Congress intended was a mer- 
ger of the Circuit Courts into the 
District Courts.” Nashville Inter- 
urban R. Co. v. Barnum, 212 Fed. 
634, 638, 129 CCA 170. 

{b] Punishment for contempt in 
circuit court.—Under Federal Jud. 
Code §§ 299, 300, a district court is 
empowered to impose punishment 
under contempt proceedings brought 
in the circuit court before it was 
abolished. In re Steiner, 195 Fed. 
299. 

[c] Expedition of causes.—The 
abolition of the federal circuit court 
by the Judicial Code of March 3, 
1911 (86 St. at Li. 1073 -¢ 231), does 
not repeal by implication the pro- 
vision of the act of Febr. 11, 1903, 
for organization of a circuit court 
of at least three circuit judges for 
expedition of certain specified cases, 
under the express provision of § 291 
of such Code. Ex p. U. S., 226 U. S. 
420, 38 SCt 170, 57 L. ed. 281 (hold- 
ing also that a proceeding to en- 
force a mandate of the supreme 
court directing entry of a decree 
under which a combination of rail- 
road terminal facilities found to vio- 
late the Anti-Trust Act of July 2, 
1890, shall be reorganized, is within 
the provisions of the act of Febr.'11, 
1903, for expedition of the hearing 
of cases brought under the Anti- 
Trust Act by the organization of 
the circuit court of at least three 
circuit judges). uf 

76. Jud. Code § 1. D 

[a] The existing district courts 
were continued (1) by the Judicial 
Code of 1911. U. S. v. New De- 
parture Mfg. Co., 195 Fed. 778. 2 
Accordingly the Judicial Code, in 
view of §§ 294 and 299, did not af- 
fect the power of a district court 
to punish as a contempt disobedience 
of orders previously made. More- 
house vy. Giant Powder Co., 206 Fed. 
24, 124 CCA 158. 

[b] The district court for the 
District of Alaska created by the 
Organic Act of 1884 (23 St. 24 ¢ 53), 
if not abolished, was supplanted, by 
the courts created by the Alaska 
Code (Act June 6, 1900 [31 St. at 
L. 321 c 786]), and their jurisdiction 
is limited by the provisions of such 
Code. U.S. v. Newth, 149 Fed. 302. 

77. Rosencrans v. U. S., 165 U. 


S. 257, 17 SCt 302, 41 L. ed. 708. 
78. In re Mason, 85 Fed. 145. 
[a] Courts left intact save as to 

territorial jurisdiction.—The act of 

March 2, 1905. (338 {St.vat “In 824 

c 1305), dividing the state of Wash- 

ington into two judicial districts, 

did not in effect abolish the then 

existing circuit and district courts, 

but left them restricted only as to 
territory, and intact in all other 

respects. ‘Tacoma R., etc., Co. v. 

Geiger, 145 Fed. 504, 76 CCA 252; 

Seattle Electric Co. v. Hartless, 144 

Med M30. 1). COAG 3 1:7, 

79. In re Hamrick, 175 Fed. 279; 
Kibbler v. St. Louis, ete., R. Co., 147 
Fed. 879; O’Connor y. O’Connor, 146 
Wed. 994; The L. B. X., 88 Fed. 290; 
Williams v. The Sea Gull, 29 F. Cas. 
No. 17,736; Baldwin v. Rice, 44 Misc. 
64, 89 NYS 7388 [mod on other 
grounds 100 App. Div. 241, 89 NYS 
738, 91 NYS 1086, and 183 N. Y. 55, 
75. NE 1096 (mod on other grounds 
184 N. Y. 528, 76 NE 1088)]. 

[a] Tlustration.— The effect of 
the act of March 11, 1902 (32 St. at 
L. 64 c 183), dividing the state of 
Texas into four federal judicial dis- 
tricts, which section transfers to 
the courts of the new southern dis-" 
trict jurisdiction over all pending 
causes of which they would have 
had jurisdiction if they had been in- 
stituted when such causes were 
commenced, was to deprive the 
courts of the other districts of ju- 
risdiction to make any further or- 
ders in such causes. Stillman v. 
Hart, 126 Fed. 359,,61 CCA 309. 

[b] Creating division of district. 
—The act of congress of July 20, 
1892 (27 St. at L. 252), creating the 
southern division of the judicial dis- 
trict of Montana, provided that the 
act should “not affect the jurisdic- 
tion” of the court as to pending ac- 
tions, which should proceed as 
though the act had not been passed, 
but that the court might, in its dis- 
cretion, transfer to the new division 
such of them ‘‘as might properly be 
begun therein,’ was not sufficient, 
as against Rev. St. §§ 568, 629, mak- 
ing the jurisdiction of district 
courts coextensive with the district, 
to show a distribution of territorial 
jurisdiction between the two divi- 
sions. Rosecrans v. U. S., 165 U. S. 
257, 17 SCt 302, 41 L. ed, 708. 
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[§ 343] 2. Judges.s° The statute provides for 
the number and qualifications of judges and re- 
quires that every district judge shall reside in the 
district, or one of the districts, for which he is ap- 
pointed.§ During a vacancy in the office of district 
judge for a district coextensive with a state, no other 
judge is authorized to sit therein, and all judicial 
action remains in abeyance until the vacaney is 
filled, or another judge is designated, pursuant to 
law, to exercise the judicial functions temporarily.®? 
Provision is made, however, for the designation of 
another judge in case of a vacancy in the office of 
judge of a particular district, or disqualification of 
the judge.8? 

[§ 344] B. Character of Courts.’4 
district courts are courts of record,%5 

[§ 345] ©. Terms and Sessions.8¢ Acts ofa 
court done at a session held in conformity with a 
repealed act and before the time appointed under 
the repealing act which divided the district are 
void.’ A court sitting in one division cannot make 
an order between terms of court of another divi- 
sion affecting a marshal’s acts under an order of 
sale in admiralty made in the latter division.88 Un- 
der the statute providing that special terms of any 
district court may be ordered by the district judge, 
and that ‘‘any business may be transacted at such 
special term which might be transacted at a regular 
term,’’ a district, court has jurisdiction at a special 
term to try a defendant on an indictment returned 
at a previous regular term, and it is not necessary 
that the order for the special term be incorporated 
in the record of the case to show such jurisdic- 
tion.8® The court is open from the beginning of 

80. See also 92. U. S. Rev. 
Cyc 499]. ton v. U. S. Bank, 

81. Jud. Code § 1. L. ed. 280; The 


i 
82. U. 8. v. Murphy, 82 Fed. 893. Fed. 387. 
83. Jud. Code § 13. See McDowell [a] A district 


The federal 


generally Judges [23 
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each session to its end for the return of writs on 
the criminal side, although it has adjourned as a 
criminal court.?? 

[§ 346] D. Rules of Procedure.®: The district 
courts have power to make rules and orders regu- 
lating their, own practice, provided such rules are 
not inconsistent with any law of the United States 
or any rule established by the supreme court with 
respect to practice in all district courts.°2 Except 
as otherwise provided by statute, or by rule of 
court, the practice in suits of equity and of ad- 
miralty and maritime jurisdiction must be aecord- 
ing to the principles, rules, and usages which be- 
long to courts of equity and of admiralty, respec- 
tively. 

[§ 347] EE. Jurisdiction *—1. In General. The 
district courts are now the courts of general original 
jurisdiction in the federal judiciary system, and they 
have jurisdiction in all eases falling within the ju- 
risdiction of federal courts,% except in so far as 
particular cases fall exclusively within the original 
jurisdiction of the supreme court,°* laying out of 
consideration territorial and other similar statutory 
courts not vested with the federal judicial power.°? 
Formerly the jurisdiction of the district courts was 
much more limited, the general original federal 
jurisdiction being divided between the district and 
the former circuit courts. Speaking generally the 
district court had jurisdiction of enumerated. classes 
of cases, mainly, but not exclusively, cases with a 
governmental aspect,°® while the circuit court had 
jurisdiction of the great mass of litigation in eases 
of a civil nature between private parties,?? where 
the jurisdiction rested upon the citizenship, or char- 

St. § 918; Fuller-) mony); U. S. v. Block, 34 F. Cas. 
1 Pet. (U. S.) 604, No. 14,610, 3 Biss. 208 (condemna- 
Planet Venus, 113 | tion proceedings); U. S. v. 


26_F. Cas. No. 15,441 Lat Coat, 


court cannot by | 367, 23 °L. 6a: 449]. 


v. U. S., 159 U. S. 596, 16 SCt 111, 40 | rule abolish chancery practice in may be of a civil nature, and thus 
L. ed. 271; The Alaska, 35 Fed. 555;| that court, in violation of rules of | within the federal jurisdiction, al- 
National Home for Disabled Volun-| supreme court for the regulation of though criminal in form. Illinois v. 
teer Soldiers v. Butler, 33 Fed. 374.| federal courts in equity. Story v. Ulinois Cent. R. Co., 33 Fed. 721° Gn= 

[a] Where there are two or more Livingston, 13 Pet. (U. S.) 359, 10 | formation in nature of quo war- 
judges for a particular district, and|L. ed. 200. ranto). (3) Actions to recover pen- 
the judge before whom an action or 93. U.S. Rev. St. § 913; Gaines v.|alties for violation of a statute are 
proceeding is to be tried is dis-| Relf, 15 Pet. (U. S.) 9, 10 L. ed. 642 | not suits of 4 Civil nature. Indiana 
qualified, a judge from another dis-| (decided in 1841). v. Alleghany Oil Co., 85 Fed. 870, 
trict may be designated, although 94. Amount in controversy sce | 873 (“The contention that the action 
the other judges of the district are | infra $3502 is civil, and not penal, in its na- 
not disqualified. In re DeRan, 260 95. See supra §§ 4-77. ture, because the Statute of the 
Fed. 732 96. Original jurisdiction of su- | state declares it to be a civil ac- 


[b] It is only in the event of a 


vacancy, and not in the absence of 97. See infra § 


the judge, that the statute takes ef- 98. 

fect. American L. & T. Co. v. Hast, [a] 

CLG tw ©o., 40° Hed, 182. the district court, 
[ec] In case of the death of the 


disabled judge, the appointed judge 
holds court without further appoint- 
ment as judge de facto if not de 
jure. Ball v. U. S., 140 U. §s. 118. 

{d] After returning tc his own 
district, a judge may entertain a 
motion for a new trial in a case 
heard in_the other district. Chees- 
man v. Hart, 42 Fed. 98. 

84. Amount in controversy 
Supra §§ 5, 79. . 

85. In re Columbia Real-Est. Co., 


see] diction of actions 


preme court see supra §§ 191-199, 


U. S. Rev. St. § 563. 
The former jurisdiction of 


tion of the circuit court by the Ju- 
dicial Code, included: Jurisdiction of 
federal crimes and offenses; juris- 
diction of suits for penalties and 
forfeitures incurred under the laws 
of the United States; jurisdiction of 
suits at common law.by the United 
States or any officer thereof; juris- 
diction of suits for 
debts to the United States; 


postal laws; jurisdiction of all civil 
cases of admiralty and maritime, ju- | form to the nature or 


If con 
353 et seq. gress had 


tion should determine the right of 
removal, apt language would have 
been used to indicate that purpose, 
The language employed is ‘suits of a 
Civil nature.’ If the form, rather 
than the nature, of the action had 


pricr to the aboli- 


eral expression ‘civil Suits,’ instead 
of using 
using the 
it 
the court should look 


forfeitures for 


us juris- language ‘suits of a civil 
arising under the intent that 


beyond the 


101 Fed. 965 [app dism 112 Fed. 643, risdiction; jurisdiction of suits by | the suit Looking at the nature of 
50 CCA 406]; Brown v. Bridge, 106] or against national banks; juris- | the present suit, it is apparent that 
Mass. 563. diction of suits to recover office |its purpose is penal. The penalty 
86. Of courts generally see] where denial of federal rights in-| prescribed is recoverable as a pun- 
Courts §§ 216, 271. volved; jurisdiction in other cases ishment for the doing of acts made 
87. McGlashan v. U._S., 71 Fed.} not here enumerated. U. S. Rey. St. | criminal by the statute. The state 
434, 18 CCA 172 [app dism 170 U.|§ 563. ’ has no other purpose than to recover 
S. 703, 18 SCt 948, 42 L. ed. 1218]. 99. U. S. Rev. St. § 629: Actla penalty for a violated law and 
88. Williams v. The Sea Gull, 29] March 3, 1875 ¢ 137 2s amended by | thereby secure obedience to it”); 
F. Cas. No. 17,736. Act March 3, 1887 and correctéd by | Texas v. Day Land, ete, Co, 4 
89. Goll v. U. S., 151 Fed. 412, 80] Act Aug. 13,’ 1888 (25 St. at L. 433 | Fea, 228; U. S. v. Mexican Nat. R 
CCA 642 (construing Rev. St. § 581).|c 866). Co., 40 Fed. 769; Ferguson v. Rose 
90. U. S. v. Philadelphia, ete., R. [a] What are suits “of a civil | 38 Fed. 161, 3 LRA soe, Sia 
GCos)).2387 (eed! 292! nature” within (1) the meaning of Chicago, etc., R. Co. 37 Fed. 497.3 
91. Of courts generally see| the judiciary acts. Isreal vy. Isreal,|] LRA 554 (notwithstanding statute 
Courts §§ 275-296. 130 Fed. 287 (claim for future ali- ' provides for its recovery “in a eivii 


or later cases, developments and changes in the law see cumulative Annotations, 


same title, bage and note number. _ — 


§§ 347-348] ae 


acter of the parties,t or the existence of a federal 
In certain cases the jurisdiction of the 
t The Judicial Code abol- 
ished the circuit court and transferred its jurisdic- 
tion to the district court * and this enlargement of 
its jurisdiction makes obsolete decisions as to the 
limits of its jurisdiction under former statutes. 
is no longer of any importance or interest to con- 
sider the respective, exclusive, or concurrent juris- 
The district courts are 
the creatures of statutes enacted in pursuance of 
the constitution, and, apart from the powers inherent 
in a lawfully constituted judicial tribunal, such 
_eourts have no jurisdiction other than that conferred 


question.? 
two courts was concurrent.® 


diction of the two courts. 


on them by acts of congress.® 


Lack of power to enforce judgment. 


action’’). (4) “The only cases in 
which the courts of the United 
States have entertained jurisdiction 
Over suits by a foreign state have 
been suits to enforce demands of a 
strictly civil nature.” Indiana v. 
Alleghany Oil Co., 85 Fed. 870, 873. 

1. See supra §§ 48-77. 

2. See supra §§ 29-47. 

3. See former statutes. 

4. See supra § 341. 

5. Ladew v. Tennessee Copper 
JAS Sa BdTs= sie SCte 8k, 754. a. 

Venner v. Pennsylvania 
Steel Co., 250 Fed. 292; Ostrom v. 
Edison, 244 Fed. 228; and cases supra 
§ 4 notes 49, : 

[a] No general common-law ju- 
risdiction.— Couture v. U. pe 
Weds 525;..526,. 167 -ECA 597 «The 
trial court ... had no general com- 
mon-law jurisdiction to punish the 
stealing of the property of any one 
within its territorial jurisdiction’). 

6. Harrison v. Moncravie, 264 
Fed. 776, 782 (‘In the case in hand 
Congress has expressly granted the 
power to hear and adjudge the 
claims of heirs of deceased incom- 
petent Osage Indians to any court 
of competent jurisdiction subject to 
the approval of the Secretary of the 
Interior. The court below is a court 
of competent jurisdiction. If it may 
not adjudge the claims of such al- 
leged heirs, then no court of com- 
petent jurisdiction may, the county 
court may not,:and the contestants 
are remediless. It may be and per- 
haps is true that the supreme court 
is without power to review the 
judgments or decrees of the tri- 
bunals upon which the Congress has 
eonferred the power to adjudicate 
these claims, but that fact is not 
eonclusive of the jurisdiction of the 
eourt below or of this court. They 
are legislative courts, while the Su- 
preme Court is a_ constitutional 
eourt. Nor does the fact that the 
partitions and sales which the tri- 
bunals named in the act of April 18, 
1912, adjudge may not be affected 
until the Secretary of the Interior 
approves them much disturb our 
minds. They rest in the abid- 
ing conviction that these decrees 
will commend themselves to his 
approbation, and the conclusion is 
that the court below had plenary ju- 
ryisdiction to hear and adjudge the 
issues in this case’). 

7. Jud. Code § 24 subd 20; Cor- 
nell Steamboat Co. v. U. S., 130 Fed. 
480 faff 137 Fed. 455, 69 CCA 603 
(aff 202 U. S. 184, 26 SCt_648, 50 L. 


ed. 987)]; Strong v. U, S., 93 Fed. 
257. 

[a] Decisions under earlier stat- 
utes.—Hoyne v. U. S., 38 Fed. 542; 


Erwin v. U. S., 37 Fed. 470, 2 LRA 
229; Preston v. U. S., 387 Fed. 417; 
Gayer v. U. S., 33 Fed. 625. 

8. Jud. Code § 24 subd 20. 

[a] “In every cause of which the 
Court of Claims has jurisdiction the 
District Courts have a like jurisdic- 
tion, limited only in respect to the 
sum involved or in comtroversy, and, 
of course, the amount of the judg- 
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[§ 348] 
It 


A district 


ment which can  be- rendered.” 
Sochis v. U. S., 266 Fed. 446, 448. 

Jurisdiction of court of claims see 
infra §§ 374-429. 


9. Jud. Code § 24 subd 20. 
[a] War claims.—‘‘When, there- 
fore, in the different war measures 


enacted by Congress power was con- 
ferred to take possession of the 
property of individual citizens for 
public purposes, and the right to in- 
stitute proceedings against the 
United States for compensation for 
the property taken was also given, 
Congress thereby gave its consent 
to such proceedings being instituted 
in those tribunals which Congress 
had already provided for the pur- 
pose, and had intrusted with power 
to determine the rights of the claim- 
ants and of the United States. This 
meant that proceedings might be in- 
stituted in the Court of Claims, and 
also that they might be instituted 
in any District Court of the United 
States, provided the sum involved 
did not exceed the limitation above 
named, This we believe to have 
been the intent of Congress, and to 
be also within the fair meaning of 
the terms in which Congress. has 
expressed its intent. Emphasis has 
been laid upon the fact that in some 
of these acts of Congress reference 
is made to the Court of Claims and 
the Court of Claims only. We do 
not think this in any way to qualify 
the intent of Congress. The refer- 
ence to the court was a reference to 
the jurisdiction, and as the juris- 
diction of the Court of Claims and 
of the District Court is in this re- 
spect concurrent pro tanto consent 
to the exercise of the jurisdiction 
of the Court of Claims is consent 
to the exercise of the jurisdiction 
of the District Courts, so far as the 
jurisdiction of the latter courts is 
concurrent with the jurisdiction of 
the former court.” Sochis v. U. S., 
266 Fed. 446, 448. 

10. Jud. Code § 24 subd 20; U. 
S. v. Hvoslef, 237 U. S. 1, 35 S€t 
459, 59 L. ed. 813, AnnCas1916A 286; 
Sochis v. U. S., 266 Fed. 446; Arch- 
baldiova Us «S45 2217 hed. +165; New 
York, etc., SS. Co. v. U. S., 202 Fed. 
Sybil 

[a] Actions against the director 
general of railroads under the Fed- 
eral Control Act are not subject _to 
this limitation. Westbrook v. _ Di- 
rector Gen. of Railroads, 263 Fed. 


2d. ' 

[b] The United States Shipping 
Board Emergency Fleet Corporation 
(1) incorporated pursuant to act of 
congress under the laws of the Dis- 
trict of Columbia, is merely an in- 
strumentality created by the United 
States, acting in its sovereign ca- 
pacity for executing the purposes of 
the Shipping Board Act of Sept. 7, 
1916 (Comp. St. [1918] Comp. St. 
Ann, Supp. §1919] § 8146a et seq), 


and a suit against it is a suit 
against the United States, not 
maintainable in a district court 


where the amount involved exceeds 
ten thousand dollars. Sloan Ship- 
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court is not deprived of jurisdiction to entertain 
a suit for the partition of Indian lands because it 
has no power to enforce its decree unless the par- 
tition or sale which it directs is approved by the 
secretary of the interior.® 

reese 2. Claims against United States. The 
district court has jurisdiction? concurrent with the 
court of claims,® of all claims® not exceeding ten 
thousand dollars 1° founded upon 14 the constitution 
of the United States 1? or any law of congress,1* or 
upon any regulation of an executive department,!* 
or upon any contract, express or implied, with the 
government of the United States,15 or for damages, 
liquidated or unliquidated,'® in cases not sounding 
in tort,17 in respect to which claims the party 28 
would be entitled to redress against the United 


yards Corporation v. U. S. Shipping 
Bd. Emergency Fleet Corporation, 
268 Fed. 624. (2) Contra Lord, etc., 
Co. v. U. S. Shipping Bd. Emergency 
Fleet Corp., 265 Fed. 955; Gould 
Coupler Co. v. U. S. Shipping Bd. 
Breer eenes, Fleet Corp., 261 Fed. 
11. Jud. Code § 24 subd 20. 

“The argument that there is a 
distinction between claims ‘arising 
under’ (Jud. Code, § 24, First) and 
those ‘founded upon’ (id. § 24, 
Twentieth), a law of the United 
States, rests on the inadmissible 
premise that the great act of jus- 
tice embodied in the jurisdiction of 
the Court of Claims is to be con- 
strued strictly and read with an 
adverse eye.’ U. S. v. Emery, etc., 
Realty Co., 237 U. S. 28, 32,35 S€t 
499, 500, 59 L. ed. 825. 


12. Jud. Code § 24 subd 20. 
13. Jud. Code § 24 subd 20. 
[a] A claim for refund of reve- 


nue taxes improperly collected is 
founded on a law of congress and 
so within the jurisdiction of the 
district court. U. S. v. Emery, etc., 
Realty Co. 237 U. S. 28, 35 SCt 499, 
59 L. ed. 825; U. S. v. Hvoslef, 237 
U.S; 1,035. SCt 459,59 Ti. «ed? 1813, 
AnnCas1916A 286 [aff 217 Fed. 680]; 
U. S. v. Finch, 201 Fed. 95, 119 CCA 
433, AnnCas1916A 319. 

[b] An action for a loss result- 
ing from a collision due to viola- 
tion of the navigation laws by a 
government vessel is within the ju- 
risdiction of a district court. Watts 
v. U. S., 123 Fed. 105. 

14. Jud. Code § 25 subd 20. 

15. Jud. Code § 24 subd 20. 

{a] A claim for salvage is with- 
in the jurisdiction of the district 
court. U. S. v. Cornell Steamboat 
Co., 202 U. S. 184, 26 SCt 648, 50 
L. ed. 987 [aff 137 Fed. 455, 69 CCA 
603 (aff 130 Fed. 480)]. 

16. Jud. Code § 24 subd 20. 

17. Jud. Code § 24 subd 20. 

[a] No jurisdiction in tort case. 
—Tempel v. U. S., 248 U. S. 121, 39 
SCt_ 56, 63. Li. ed,. 162; Mills: ‘vs BW. 
S. 46 Fed. 738, 12 LRA 673. 

{b] Salvage.—A federal district 
court has jurisdiction of a petition 
which is, in effect, a libel in per- 
sonam for the salvage of duties col- 
lected and paid over to the federal 
government on a cargo of ‘sugar 
afterward saved from loss by fire 
while on board a lighter, in the har- 
bor of New York, and in the pos- 
session and control of the customs 
officers, since the claim may prop- 
erly be-said to be one for unliqui- 
dated damages in a case “not sound- 
ing in tort,” in respect of which 
the party would be entitled to re- 
dress in a court of admiralty if the 
United States were suable. U.S. v. 
Cornell Steamboat Co., 202 U. S. 
184, 26 SCt 648, 50 L. ed. 987. 

18. Jud. Code § 24 subd 20. 

[a] An alien being entitled to 
sue the United States in the court 
of claims, a district court has con- 
current jurisdiction. New York, etc., 
SS. Co. v. U. S., 202 Fed. 311. 
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States either in a court of law, equity, or admiralty, 
if the United States were suable,!® and of all set- 
offs, counterclaims, claims for damages, whether 
liquidated or unliquidated, or other demands what- 
soever, on the part of the government of the United 
States, against any claimant against the government 
in such court,?° with the exceptions and limitations 
The statute refers only 
to original suits and does not permit the recovery 
of a demand against the United States by way of 


specified in the statute.21 


counterclaim.22 


[§ 349] 8. Equity Jurisdiction. 
of federal courts prevailing prior to the Judicial 


Code of 1911 the general equity 


conferred on the circuit, as distinguished from the 
district courts, and, although equity jurisdiction was 
conferred on the district courts in certain limited 
classes of cases, with this exception, and speaking 
generally, the district courts had no equity jurisdic- 


Jud. Code § 24 subd 20. 
Jud. Code § 24 subd 20. 
Jud. Code § 24 (20). 
The exceptions are: (1) “War 
growing out of the late 
Civil War; other claims rejected or 
reported on adversely prior to 
March 1887; claims for pensions; 
and cases brought to recover fees, 
Salary, or compensation for official 
Services of officers of the United 
States. Jud. Code § 24 (20). (2) 
The act saved pending cases from 
abatement by reason of anything 
contained therein. Jud. Code § 24 
(20); U. S. v. McCrory, 119 Fed. 861, 
56 CCA 3738. 

[b] Claims for official services.— 
(1) “The statute does not refer to 
all cases brought to recover for 
Services rendered to the government 
by any of its servants, agents, offi- 
cers, or employés, but only to those 
which are brought by officers of the 
United States for official services. 
By the term ‘official services, as 
used in the statute, we are to under- 
stand only those services which are 
peculiar to the office of an ‘officer of 
the United States,’ and which such 
officers are by law authorized or 
required to perform. It is obvious 
that only cases brought to recover 
for ‘official services’ of ‘officers of 
the United States,’ a restricted class, 
are withdrawn from the jurisdiction 
of the federal courts.” Scully v. U. 
S., 193 Fed. 185, 186. (2) Letter 
carriers are “officers” within the ex- 
ception. U. S. v. McCrory, 91 Fed. 
BuO, 00 “OCA V515: (3) A deputy 
United States surveyor appointed by 
a surveyor-general pursuant to stat- 
ute is not an “officer of the United 
States’ within the statutory excep- 
tion. Scully v. U. S., 193 Fed. 185. 
(4) The expense allowance of a 
judge of the former commerce court 
is not ‘fees, salary, or compensa- 
tion” for official services within the 
Statutory exception, and may be re- 
covered by suit in the district court. 
Archbald v. U. S., 218 Fed. 270; 
Archbald v. U. S., 217 Fed. (165. 
(5) An action by a United States 
marshal to recover disbursements in 
procuring bailiffs is not one to re- 
cover “fees, salary, or compensa- 
tion” within the statutory exception. 
U. S. v. Swift, 139 Fed. 225, 71 CCA 


351. 
_ 22. U. S. v. Nipissing Mines Co., 
206 Fed. 431, 124 CCA 313.° 

23. See statutory provisions. 

[a] Equity jurisdiction prior to 
Judicial Code.—Bardes v. Hawarden 
First Nat. Bank, 178 U. S. 524, 20 
Sct 1000, 44 L. ed. 1175 (bank- 
ruptcy); Brumby v. Jones, 141 Fed. 
818, 320, 72 CCA 466 (“The District 
Court does not possess the general 
power to entertain a suit in equity, 
and, unless, the bankrupt act has 
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tion.?3 


“ — [8§ 348-350 


Under the Judicial Code, transferring the 
jurisdiction of the former circuit court to the dis- 
trict court,’* the district court has general equity 
jurisdiction to the fullest extent 2° in all cases other- 
wise within the jurisdiction of the federal courts,2¢ 
where no plain, adequate, and complete remedy at 
law may be had.?? 

[§ 350] 4. Amount in Controversy.? The juris- 
diction given the district courts of suits at com- 
mon law or in equity brought by the United States,?9 


or by any officer thereof authorized by law to sue,?° 


In the system 


jurisdiction was 


| conferred upon it jurisdiction to en- 
tertain a plenary suit in equity, such 
a@ suit cannot be maintained”); 
Havens, ete.,, Co. v. Pierek, 120 
Fed. 244, 245, 57 CCA 37 (“A bill in 


equity, yh otherwise justifiable, 
would not lie in the district court 
sitting in bankruptcy against a 


party not assenting to the jurisdic- 
tion (Bardes v. Hawarden First Nat. 
Bank, 178 U. S. 524, 20 SCt 1000, 44 L. 
ed. 1175), and the district court, 
otherwise than as a court of bank- 
ruptcy, has no jurisdiction of a bill 
in equity”); Pooley v. Luco, 76 Fed. 
146, 147 (“Defendant contends in 
the next place that the district 
courts of the United States have no 
equity jurisdiction, and therefore 
cannot entertain suits of this char- 
acter. To this I cannot agree. If 
there were no legislation by con- 
gress on the subject other than sub- 
division 17 of section 563 of the 
Revised Statutes, I should hold that 
subdivision amply sufficient to con- 
fer equity jurisdiction on the dis- 
trict courts in the cases therein 
mentioned’); Dudley’s Case, 7 F. 
Cas. No. 4,114 (“The judiciary act 
gave the district court no jurisdic- 
tion in cases in equity. The eleventh 
section conferred it on the circuit 
court. ... A writ of injunction in 
an appropriate case in equity, could 
consequently issue from the circuit 
court, as it was within the jurisdic- 
tion of the court, necessary for its 
proper exercise, and consistent with 
the established principles of courts 
of equity; but the district court could 
issue none, because they had no 
jurisdiction of such cases”); Sand- 
ers v. Farwell, 1 Mont. 599, 603 
(“The power to determine actions 
in equity is not conferred. Neither 
the circuit or district courts of the 
United States have any jurisdiction 
but what is conferred upon them by 
congress”). 

24. See supra § 341. 

25. Jud. Code § 24. 

Equity jurisdiction of federal 
courts see Hquity §§ 6, 16, 17, 

26. Briggs vy. United Shoe Mach. 
ee 239 U. S. 48, 86 SCt 6, 60 L. ed. 
Ale Hi cs RON EES CRS oe 
Equity §§ 6, 16, 17. ' 
28. See also Removal of Causes 
[84 Cye 1230]. 
29. U. S. v. Sayward, 160 U. sg. 
493, 16 SCt 371, 40 L. ed. 508; U, Ss. 
vy. Sheridan, 119 Fed. 236; U. g. v. 
Reid, 90 Fed. 522; U. S. v. Flournoy 
Live-Stock, etc, Co. 71 Fed. 576; 
U. §S. v. Kentucky River Mills, 45 
Fed. 273; U. S. v. Shaw, 39 Fed. 433, 
3 LRA 232. See also supra § 49. 
Oeics Some Sayward, 160 U. S. 
493, 16 SCt 371, 40 L. éd. 508; Scho- 
field v. Palmer, 134 Fed. 7538; Ald- 
rich v. Campbell, 97 Fed. 663, 38 


See 


and of suits between citizens of the same state 
claiming lands under grants from different states,31 
is conferred and exists wholly without regard to 
the sum or value of the amount in controversy.*” 
But where the controversy arises under the consti- 
tution or laws of the United States or treaties made 
under their authority, that is, where the jurisdiction 
is dependent on the existence of a federal question,?? 


CCA 347; Fales vy. Chicago, ete., R. 
Co., 32 Fed. 673. See also supra § 43. 

[a] Actions at law by national 
bank receivers (1) are within this 
rule as being actions by federal offi- 
cers. Rankin v. Herod, 140 Fed, §61; 
Schofield v. Palmer, 134 Fed, 753; 
Aldrich v. Campbell, 97 Fed. 6638, 
88 CCA 347; Yardley v. Dickson, 47 
Fed. 835; Armstrong y. Trautman, 
36 Fed. 275; Armstrong vy. EXttlesohn, 


36 Fed. 209. (2) Suits in district 
where bank located see infra note 


31. U. S. v. Sayward, 160 U. Sg. 
4937 16 SCH RSTL, | 205 Pied 508; U. 
S. v. Shaw, 39 Fed. 433, 3 LRA 232. 
See also supra § 56. 

32. Jud. Code § 24 (1); and cases 
Supra notes 29-31. 

[a] _ Reénactment of prior stat- 
ute-—Jud. Code § 24 “but re-enacts 
the judiciary act of 1887-88 upon 
the question of jurisdiction of the 
federal courts as construed by the 
Supreme Court in U. §. v. Sayward, 
160° U.S! 493) 16 SCt 374) 40"L: ed: 
508, and in substantially the lan- 
guage of the court in that case.’ 
Adams v. Chicago Great Western R. 
Co., 210 Fed. 362, 366. 

[b] Prior statutes (1) up to the 
Judiciary Act of 1887-1888, varied 
in their provisions concerning ju- 
risdiction of this class of cases as 
subject to the amount 


versy. Act Sept.'24)°1789°(° tS 
St. at L. 76 ¢ 20); Rev. St. §§ 563, 
629; Act March 8, 1875 (UetS tent 


L. 470 ¢ 187 §§ 1-8), U. Ss. Comp. St. 

> U. S. v. Sayward, 160 
U. S. 498, 16 Sct 371, 40 L. ed. 508; 
: 0 Fed. 390; U. S. 
v. Sheridan, 119 Fed. 236; Brown v. 
Ellis, 95 Hedy 13//Ue Servs Shaw, 39 
Pierson v. 
Fed. 837; U. S. v, Huff- 
master, 35 Fed. 81. (2) Act’ March 
3, 1887 (24 U. S. St. at Li. 552 ce 373), 
as_ corrected by Act Aug. 13, 


- Huffmaster, 35 
: (3) But by subsequent con- 
struction, the act of 1887 was held 
to free jurisdiction of this class of 
cases from limitation as to amount 
or’ value." UL 2S.) v2 Sayward, 160 U. 
S. 493, 16 SCt 371, 40°, ed, 508. And 
Gee ree this note, : 

tiles v. Harris, 189 U. 9, 475, 
2BUSCUl6 39, A477 wal Se 909; Fishback 
v. Western Union Tel. Cor, is 
S. 96, 16 Sct 506, 40 L. 
U. S. v. Sayward, 160 U. 
SCt e371 40k 
Co., 210 
Salander y. Tacoma, 208 


: 


168 Fed. 737; Smelt- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 


Cow va ae 
113 CCA 604; | 
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-or where the suit is-between citizens of different 
states,** or is between citizens of a state and foreign 
states citizens or subjects,*° the grant of jurisdic- 
tion is conditional upon the fact that the sum or 
value of the matter in controversy exceeds the 
amount designated in the statute,*® unless the case 
falls within one of the express statutory exceptions, 
in which event federal jurisdiction exists without 
regard to the amount in controversy.*’ 
risdictional, the requirement cannot be waived.*® 
Only in actions against the United States is a maxi- 
mum amount of which the court may take cognizance 
prescribed by the present statute.®® 

Constitutionality. These restrictions have been 
sustained as against the objection that they consti- 
tute an unwarranted limitation upon the constitu- 
tional jurisdiction of the federal courts, and their 
legality is no longer open to question.*° 
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Being ju- 


nection.°? 


The matter in controversy, within the meaning of 


zer-v. St. Louis, ete, R. Co. 168 
Fed. 420; Turner v. Jackson Lumber 
Co., 159 Fed. 923, 926, 87 CCA 103, 
106; Shewalter v. Lexington, 143 
Fed. 161; Schofield v. Palmer, 134 
Fed. 753; Sullivan v. Swain, 96 Fed. 
259: Brown v. Bllis, 95 Fed. 1; Pier- 
son v. Philips, 36 Fed. 837. 

Jurisdiction dependent on federal 
question see supra §§ 29-47. 

34. Pinel vy. Pinel, 240 U. S. 594, 
36 SCt 416, 60 L. ed. 817; Holt v. 
Indiana Mfg. Co., 176 U. 8S. 68, 20 
Sct 272, 44 L. ed. 374 [aff 80 Fed. 
foe re CCA. 301); Fishback v. West- 
ern Union Tel. Co., 161 U. S. 96, 16 
Sct 506, 40 L. ed. 630 [cit U. S. Vv. 
Sayward, 160 U. S. 493, 16 SCte371, 
40 lL. ed. 508] (circuit court); U. 
S. v. Sayward, 160 U. S. 493, 10 SCt 


371, 40 L. ed. 508; Bernards Tp. v. 
Stebbins, 109 U. S. 341, 3 SCt 252, 
27 L. ed. 956; Royal Ins. Co. v. 


Stoddard, 201 Fed. 915, 120 CCA 434; 
Peters v. Queen Ins. Co. of America, 
182 Fed. 113; Risley v. Utica, 168 
‘Fed. 737; Turner y. Jackson Lum- 
ber Co., 159 Fed. 923, 926, 87 CCA 
103, 106; Eaton v. Hoge, 141 Fed. 64, 
72 CCA 74, 5 AnnCas- 487; Schofield 
vy. Palmer, 134 Fed. 753; Battle v. 
Atkinson, 115 Fed. 384 [aff 191 U. 
S 559, 24 SCt 845, 48 L. ed. 302]; 
Lehigh Zinc., etc., Co. v. New Jersey 
Zine, ete., Co., 48 Fed. 545; Maxwell 
v. Atchison, etc., R. Co., 34 Fed. 286; 
Moore v. Edgefield, 32 Fed. 498; 
Adams v. Douglas County, 1 F. Cas. 
No. 52, McC. 235. 

Diverse citizenship as ground of 
jurisdiction see supra §§ 59-76. 

35. Fribourg v. Pullman Co., 176 
Fed. 981. See also supra §§ 57-58, 

36. Jud. Code § 24 (1); Mottley 
vy. Louisville, etc., R. Co. 211 U. S. 
149, 29 SCt 42, 53 L. ed. 126 [rev 
150 Fed. 406]; Swofford v. Temple- 
ton, 185 U. S. 487, 22 SCt 783, 46 
L. ed. 1005; Wiley v. Sinkler, 179, 
Ts bs 2 1- SCt 17, .45. Led. 84; 
Northern Pac. R. Co. v. Walker, 
U. S. 391, 18 SCt 650, 37 L. ed. 494; 


Walter v. Northeastern R. Co., 147 
U. S. 370, 13 SCt 348, 37 L. ed. 206; 
Postal Tel.-Cable Co. v. Mobile, 179 


Fed. 955; Fribourg v. Pullman €o.; 
176 Fed. 981; Brickhouse v. Brooks, 
165 Fed. 534; Lefkowitz v. Foster 
Hose Supporter Co., 161 Fed. 367; 
Southern Land, etc., Co. v. Johnson, 
156 Fed. 246; Swofford v. Cornu- 
_copia Mines of Oregon, 140 Fed. 957; 
Large v. Consolidated Nat. Bank, 
137 Fed. 168; Oregon R., etc., Co: vA 
Shell, 125 Fed. 979 [aff, 1438 Fed. 
1004]; Cowell v. City Water Supply 
Co., 121 Fed. 53, 57 CCA 393 [rev 
96 Fed. 769]; Robinson v. West Vir- 
ginia Loan Co., 90 Fed. 770; Fol- 
lett v. Tillinghast, 82 Fed. 241; 
Pliable Shoe Co. v. Bryant, 81 Fed. 
521: U. S. v. Kentucky River Mills, 
45 Fed. 273; Louisville Southern R. 
Co. v. Tucker, 105 Ky. 492, 49 SW 
314, 20 Kyl 1303. And cases supra 


notes 33-35. 
87. Jud. Code § 24 (1). 

, [a] Purpose of exceptions.—‘‘In 
the special cases and particular sub- 
jects covered by paragraphs 2 to 25; 
the Circuit Court had jurisdiction 
prior to the adoption of the Judicial 
Code of 1911, without regard to the 
amount in controversy. Spreckels 
Sugar Refining Co. v. McClain, 192 
U. S. 397, 24 SCt 376, 48 L. ed. 496; 
Downes v. Bidwell, 182 U. S. 244, 21 
Sct 770, 45 L, ed. 1088. This ju- 
risdiction has been transferred to 
the District Court. It must be held 
that the jurisdiction was not 
changed by the added provision. It 
was merely inserted to make more 
clear the jurisdiction, as it already 
existed, under paragraphs 20 wel) 
of section 24. ‘The clause to the ef- 
fect that, as to the remaining 
clauses of the section, the court 
shall have jurisdiction without re- 
gard to the sum or value of the 
property in dispute, was added for 
the purpose of removing all doubt 
upon the point, and is- toApmece 
claims similar to those advanced in 
Miller-Magee Co. v.° Carpenter, 34 
Fed. 433; and in Ames v. Hager, 36 
Fed. 129, 13 Sawy. 473, 1 LRA Berle 
Note to paragraph 1, section 24, Ju- 


dicial Code, Document No. 1144.” 
Salander v. Tacoma, 208 Fed. 427, 
428. 


Express exceptions see infra text 
and note 72 et seq. 


38. Pepper v. Rogers, 128 Fed. 
987. 
Effect of assertion of set-off or 


counterclaim see Courts § 69. 
Fictitious demands as conferring 

jurisdiction see Courts § 54. 
Reduction of amount as affecting 


jurisdiction generally see Courts 
BS ie, whos 
39. Jud. Code § 24 par 20. And 


see infra text and note 92. 

40. Symmonds vy.) St. Louis, etc., 
R. Co., 192 Fed. 353; and cases pas- 
sim. 

41. 
SroubiMis 
Shewalter v. 
161. 

42. 


Wheless v. St. Louis, 180 U. 
91 Sct: 402, 45 L. ed. 5838; 
Lexington, 143 Fed. 


Kanouse v. Martin, .15 How. 


(U. S.) 198, 14 L. ed. 660; Shewalter | 


vy. Lexington, 143 Fed. 161. 

“‘By the matter in dispute,’ it 
was said by the supreme court in 
Lee v. Watson, 1 Wall. (U. S.) Bal, 
17 L. ed. 557, [involving the Su- 
preme Court’s jurisdiction of an ap- 
peal from the Circuit Court] ‘is 
meant the subject of litigation,—the 


matter for which the suit is 
brought, and upon which issue is 
joined, and in relation to which 


are called and witnesses ex- 
Turner v. Southern Home 
101 Fed. 308, 313, 


jurors 
amined.’ ” 
Bldg., ete., Assoc., 
41 CCA 379. 

[a] Distinguished from matters 
in pais.—‘“The words ‘matter in dis- 
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the statute, is the subject matter of the litigation,** 

as presented by the record for determination by the 
court.‘2, It may consist of property,*? real ** or per- 
sonal,*® or damages for injury to either *° or to the 
person,‘? or, more broadly, it may be the pecuniary 
consequence to the party as dependent upon the 
litigation,‘S or a right sought to be enforced,*? or 
a wrong sought to be prevented.®° 
tinguished from the principle involved 5+ and from 
matters out of which it arose.®” 
tions concerning what constitutes the matter in con- 
troversy involve considerations broader than federal 
jurisdiction and are treated in a more general con- 


It is to be dis- 


Most of the ques- 


The required amount has varied under the suc- 
cessive judiciary acts, having been consistently in- 
ereased, until it is now three thousand dollars, ex- 
clusiye of interest and costs.>* 


In accordance with 


pute,’ in the 12th section of the ju- 
diciary act, do not refer to the dis- 
putes in the country, or the inten- 
tions or expectations of the parties 
concerning them, but to the claim 
presented on the record to the legal 
consideration of the court.” Ka- 
nouse v. Martin, 15 How. (U. S.) 198, 
207, 14 L. ed. 660. 

Determination of 
Courts §§ 47-738. 

43. Felch v. Travis, 92 Fed. 210; 
Lehigh Zine, ete., Co. v. New Jer- 
sey Zine, etc., Co., 43 Fed. 545; Mil- 
ler v. Wattier, 24 Fed. 49. 

44. Miller v. Wattier, 24 Fed. 

45. Miller v. Wattier, 24 Fed. 

4G. Miller v. Wattier, 24 Fed, 49. 

47. Miller v. Wattier, 24 Fed. 49. 

48. Wheless v. St. Louis, 180 U. 
S. 379, 21 SCt 402, 45 L. ed, 583. 

49. McNeill v. Southern R. Co., 
202 U. S. 548, 26 SCt 722, 50 L. ed. 
1142 [mod 134 Fed. 82]; Whitney v. 
American Shipbuilding Co., 197 Fed. 
777; Oleson v. Northern Pac. R. Co., 
44 Fed. 1. 

50. McNeill v. Southern R. Co., 
202) °U. S548, 26. SCt .722, > 50: aiaaed, 
1142 [mod 1384 Fed. 82]. 

51. Wheless v. St. Louis, 180 U. 
S. 379, 21 SCt 402, 45 L. ed. 588. 

52. McNeill v. Southern R. Co., 
202—U.-S. 543, 26 SCt 722, 50, Lined. 
1142 [mod 134 Fed. 82]. 

[a] Tlustration.—In a suit to 
enjoin the enforcement of a statu- 
tory penalty whereby plaintiff, a 
foreign railroad company, would be 
deprived of doing business in the 
state, the matter in controversy was 
held to be the right to do business in 
the state or the liability or the 
penalty, as distinguished from a dis- 
pute: over defendant’s liability to 
plaintiff for demurrage, which led 
to the conduct upon plaintiff's part 


amount: see 


49. 
49. 


which, it was claimed, rendered it 
liable to the penalty. McNeill v. 
Southern R. Co., 202 U. S. 548, 26 


Sct 722, 50 L. ed. 1142 [mod 1384 
Fed, 82]. 

53. See Courts §§ 51-73. 

54, Jud. Code § 24 (1). 

[al Former statutes.—Act Sept. 
94) 1789. (1, St. at Lo. 73..e 20); URe8. 
Rev. St. § 629; Act March 3, 1875 
(18 St. at L. 470 c¢ 137 § 1); Act 
March 38, 1887 (24 St. at L. 552 
c 373) as corrected by Act Aug. 13, 
1888 (25 St. at L. 483 c 866), U. S. 


Comp. St. (1901) p 508. 
{[b] Retrospective operation of 
statute.—(1) The provision of the 


act of 1887 increasing the jurisdic- 
tional minimum was held not to 
apply to actions pending when the 


statute went into effect. Moore v. 
Edgefield, 32 Fed. 498. (2) Simi- 
larly, in view of the saving clause 


of the present Judicial Code (§- 299) 
it has been held that the increase of 
amount made by such code over that 
prescribed by the act of 1887 did 
not apply to’ an action pending 
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the express language of the statute,°> the amount 
in controversy must exceed this sum; there is no 
jurisdiction when it is merely equaled but not ex- 
ceeded.°¢ : 

Pecuniary valuation. In all cases where a juris- 
dictional amount is required,®? the matter in con- 
troversy must be such that it is capable of being 
valued in money, in order to come within the grant 
of jurisdiction.®® In‘ the application of this rule 
it has*been held that value may be predicated of po- 
litical or social rights,>° and of the right of a foreign 
corporation to engage in interstate commerce within 
a certain state,®° but not of the matter in econtro- 
versy in habeas corpus,*! or in a suit by a stock- 
holder to compel a corporation to permit an inspec- 
tion of its books and records,*? or in a suit for 
divorce,®? even though alimony is claimed, or in-a 
suit to annul a divorce decree. The question as 
to what is susceptible of pecuniary valuation is not, 
however, distinctly a federal question, and is gen- 
erally merged in the consideration of the general 
question of ascertainment or fixation of the amount 
in controversy,*¢ 

Where a specific right of action is given by a 
statute which does not designate the particular court 
in which it may be brought and the action is actu- 
ally brought in the district court, the general limita- 
tion as to amount or value applies,§7 unless of course 
the case falls within one of the classes of cases in 
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which jurisdiction is conferred regardless of the 
amount in controversy.®* Similarly, where a statute 
provides that an action thereunder may be brought 
in a federal court ‘‘of competent jurisdiction,’’ the 
question of competency is determinable by reference 
to the general statutes concerning jurisdiction, so 
that the general limitation as to amount or value 
applies.®® 

The ascertainment of the amount in controversy 
is the same in federal as in other courts where the 
matter is material and therefore is considered else- 
where in this work.”° 

Ancillary jurisdiction is not dependent on the 
amount in controversy in the ancillary suit or pro- 
ceeding.71 

_Express exceptions. It is expressly provided that 
the limitation as to the sum or value in controversy 
shall not be construed to apply to the following 
classes of cases, commencing with the second para- 
graph of the section and continuing to the twenty- 
fifth and last: (2) Crimes and offenses.72 (3) Ad- 
miralty, maritime, and prize cases, and also seizures 
on land or water not within admiralty or maritime 
jurisdiction.7® (4) Cases under the slave trade 
laws.7* (5) Cases under the internal revenue, cus- 
toms, or tonnage laws.75 (6) Cases under the pos- 
tal laws.7® (7) Cases under the patent, copyright, 
or trade-mark laws.77 (8) Cases under laws regu- 


when the code went into effect. Tay- U. S. 487, 22 SCt 783, 46 L. ed. 1005; 71. See supra § 13 text and note 


lor v. Midland’ Valley R. Co., 197 | Wiley v. Sinkler, 179 U. S. 58, 21 SCt | 23 
84; Brickhouse v. 
534. 73. Jud. Code 
Southern R. Co. 


Fed. 323; Lincoln v. Robinson, 194 ibys 


45 li) ed. 
Meds 571. 


(8) It has also been held | Brooks, 165 Fed. 
that the amount prescribed by the 60. McNeill v. 


present statute does not apply to a 202 U. S. 543, 26 SCt ae 50 L. ed. 677, 20 SCE 290) 4a Ti. edt 320 (ju- 


cause of action which accrued be- |1142 [mod 134 Fea. 8 ] 


Moffitt, 115 U. S.| peal in admiralty or maritime case). 
v. North River Ins. Co., 206 Fed. 487, 6 SCt 148, 29 L. ed. 458; Barry 74. Jud. Code 4 


fore it went into effect. McKernan 61. Kurtz v. 


J risdiction of Supreme court on ap- 


984; Missouri, etc, R. Co. vy. Chap- |v. Mercein, 5 How. 102, 12 L. ed. 70; 75. Jud. Code § 24 par 5; Follett 


pell, 206 Fea. 688; Dallyn v. Brady, 
197 Fed. 494; Taylor v. Midland Val-|1 Bond 197. 
ley R. Co., 197 Fed. 323. 
Sloane y. Kramer, 230 Fed. a as 
Costs as part of amount in con- 


Contra 62. Whitney v. 
building Co., 197 Fed. 777. 
63. De la Rama v. De la Rama, | (18 St. at L. 470) 


Ex p. Everts, 8 F. Cas. No. 4,581, | v. Tillinghast, 82 Fed. 241, 


; [a] Repeal of former statute.— 
American Ship-| Rev. St. § 629 par 4 was not re- 


pealed by the act of March 3, 1875 
nor by the act 


troversy see Courts § 59, 201 U. S. 308, 26 SCt 485, 50 L. ed. |of March 3, 1887 (24 St. at L. 552), 
Interest as part of amount in|765; Barber v. Barber, 21 How. 582, defining the jurisdiction of the cir. 


controversy see Courts Sire 


16 L. ed. 226; B 
55. Jud. Code § 24 (1). 


30 Fed. 849. 
§ 33 


Sons Co., 188 Fed. 544, 16 L. ed. 226. 
57. See supra text and notes 33~ [a] 


37. divorce, 
58 Kurtz vy. NOTICE mts)» TUpaS petition for 


upon the ground |/LRA S30 


nt charged in her 76. Jud. Code § 24 par 6. 
the owner of val- [a] 


owman v. Bowman, cuit courts, and these courts had ju- 
See generally Divorce risdiction in suits arising under rev- 


enue laws, although the amount in 


k 4 J : 64. De la Rama v. De la Rama, dispute was less than two thou- 
Co. v. Stoddard, 201 Hed) 9b, 1209) 90% Uy. S. 308, 26 SCt 485, 50 L. ed. Sand dollars, 
CCA 434; Kaufman v. I. Rheinstrom 765; Barber vy. Barber, 21 How. 582, 


Rule applied.—In a suit for |v. Bidwell, 182 U. s. 244, 21 SCt 770, 
defendant alleged in his ete a ‘ ; , : 

: : removal that  the!/36 Fed. 129, 13 Sawy. 473, 1 LRA 

a2 7, SOt. 1481/99. 7). ed. 458; Barry |amount in controversy exceeded two | 377: U. 
v. Mercein, 5 How. LOS los Tred: thousand dollars, 
70; Whitney vy. American Shipbuild- | that the complaina 
ing Co., 197 Fed. 777; Brickhotse vy. | bill that he was 
‘ uable real estate, 
income of not less 
4,581, 1 Bond 197; |} sand dollars per annum, and prayed 


d Under former statutes the 
and received an|rule was the same, both as to the 
than ten thou- | circuit and the district courts.  U. 


Caswell v. Caswell, 120 Ill. 377, 11 }an award of alimony according to 77, Jud. Code § 24 par 7: Holt 


NE 342. 
“The conclusion is inevitable that 


number of dollars, includes no case |sand dollars. 
in which the right of neither party |30 Fed. 849. 
is capable of being valued in [b] An 


487, 498, 6 SCt 148, 29 L. ed. 458. 


Harris: S898 (joe trict court. 


Fed. 


risdictional purposes. Giles v. Har- 
ris, 189 U. S. 475, 23 SCt 639, 947 TL. 
ed. 909; Swofford v. Templeton, 185 


69. Delaware, 


be said to be a ler-Magee © 
matter in contro- 433. 


within the jurisdiction of the dis-j| the amount involved. 
Caswell, 120 Tl. 


St. outs ete. er. 


Ct. Rs | Oo) ior 
Lyne, 193 Fed. 984, 113 CCA 604. tion in patent suits wi 
70. See Courts §§ 51-73. 


It was |v. Indiana Mfg. Co., 176 U. S. 68. 20 


held, in view of the fact that the | Sct 272, 44 T.. ed. 374; Follett v. 
a jurisdiction, conferred by__Con- | allowance of alimony was discre- Tillinghast, 82 Fed. 241; i 

egress upon any court of the United |! tionary and the amount uncertain, 
States, of suits at law or in equity | that it could not 
in which the matter in dispute ex- | suit Wherein the 
ceeds the sum or value of 4 certain | versy exceeded the 


“Under the statutes of the United 


Bowman y. Bowman, | States the circuit court has exclu- 


action 
Kurtz v. Moffitt, 115 v. S./awarded in a prior suit may be United Stat 


; Sive jurisdiction of all cases arising 
for alimony | under the patent-right laws of the 
es, without reference to 
The act of 


s ‘ : i Barber v. Barber, 21 1875 in no way chan ed or affected | 
Foe Ooo AT eed! 1 °909;1|"How. Cu. 89) 68a Leth ea 226. tA Peet oe 


65. Caswell v. 

22 SCt 783, 46 L. ed. 1005: Wiley v./377, 11 NE 349. 

pee 5) 66. See Courts §§ 52, 66. 

L. ed. 84; Brickhouse v. Brooks, 165 67. Smeltzer vy. 
534. Co., 168 Fed. 420. i 

[a] The right to vote is suscep- 68. See supra text and notes 29_ the'act of 1875 

tible of monetary valuation for ju-|32; and infra text 


the jurisdiction. 


t , So far as the amount 
and notes 72-3. involved is concerned. 


ence to the amount involved. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 


thout refer- — 


§ 350] ee 


lating commerce.”8 (9) Suits for penalties or for- 
€ (10) Suits by as- 
signees of debentures for drawbacks of duties, 
against the original grantees of such drawbacks or 
indersers thereof to recover the amount thereof.®° 
(11) Suits for damages on account of injuries to 
person or property from acts committed under fed- 
eral laws for the protection or collection of federal 
revenues or to enforce the right to vote in the sev- 
(12) Suits authorized by law for 
the recovery of damages on account of injuries to 
person or property, or of deprivation of rights and 
privileges of citizens of the United States, by acts 
done in furtherance of any conspiracy covered by 
section nineteen hundred and eighty of the Revised 
(13) Suits for damages for failure to 
prevent or attempt to prevent such a conspiracy.®? 
(14) Suits at law or in equity for redress on account 
of deprivation, under color of law, custom, or usage, 
of civil rights, namely, rights, privileges, and im- 
munities secured by the federal constitution, rights 


feitures under federal laws.79 


eral States.8! 


Statutes.82 


act did not change this jurisdiction 
or introduce any requirement as to 
amount in dispute in patent cases; 
and in amending the act of 1875, no 
change in this respect is made by 
the act of March 38, 1887.” Miller- 
Magee Co. v. Carpenter, supra. To 
same effect Glotin v. Oswald, 65 Fed. 
151 (Trade-Mark Law). 

Cases under patent, copyright, or 
trade-mark laws see supra §§ 34-36. 

78. Jud. Code § 24 par 8; Adams 
v. Chicago Great Western R. Co., 
210 Fed. 362; Storm Lake Tub, etc., 
Factory v. Minneapolis, ete., R. Co., 
209 Fed. 895; Smeltzer v. St. Louis, 
ete., R. Co., 168 Fed. 420. 

[a] Scope of exception.—‘‘The 
cases mentioned in paragraph 8 do 
not apply to causes of action that 
are not attributable to some viola- 
tion of the act to regulate com- 
merece. Storm Lake Tub, etc., Fac- 
tory v. Minneapolis, etce., R. Co., 209 
Fed. 895.” Adams v. Chicago Great 
Western R. Co., 210 Fed. 362, 366. 

[b] Rule applied.—An action by 
a railroad company against a ship- 
per to recover the difference between 
the freight paid on an interstate 
shipment and that due under the 
published schedules is within the ju- 
risdiction of a federal district court, 
regardless of the amount in contro- 
versy, under this subdivision, as one 
arising under the Interstate Com- 
merce Act. - Atchison, ete., R. Co. v. 
Kinkade, 203 Fed. 165. 

[c] Where the case is not within 
the exception but is based upon a 
federal statute concerning interstate 
commerce, jurisdiction depends upon 
the amount in controversy. Adams 
v. Chicago Great Western R. Co., 
210 Fed. 362; Smeltzer v. St. Louis, 
etc., R. Co., 168 Fed. 420. 

[d] Prior to Judicial Code (1) an 
action under the Interstate Com- 
merece Act aS amended by the Hep- 
burn Act, giving a right of action 
against a carrier issuing a through 
bill of lading for loss or damage 
eaused by such carrier or a connect- 
ing carrier, was subject to the gen- 
eral limitation as to amount in con- 
«troversy. Smeltzer v. St. Louis, etc., 
R. Co., 168 Fed. 420. (2) The Inter- 
state Commerce Act § 9, authorizing 
actions for violation of the act to be 
brought in any federal district or 
eircuit court of “competent jurisdic- 
tion,” did not confer jurisdiction re- 
gardless of the amount in _ contro- 
versy. Delaware, ete... R. Co, v. 
Lyne, 193 Fed. 984, 985, 113 CCA 604. 

79. Jud. Code § 24 par 9; U.S. v. 
Whitcomb Metallic Bedstead Co., 45 
Fed. 89; U. S. v. Mexican Nat. R. 
Co., 40 Fed. 769. 

Jurisdiction of penalties and for- 
feitures generally see supra § 347. 

Penalties under contract labor 
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by such title.88 


vice consuls.% 
bankruptey.?+ 


laws see infra text and note 99. 

80. Jud. Code § 24 par 10. 

81. Jud. Code § 24 par 11. 

s2. Jud. Code § 24 par 12. 

83. Jud. Code § 24 par 13. 

84. Jud. Code § 24 par 14; Holt 
v. Indiana Mfg. Co., 176 U. S. 68, 20 
SCt (272.0 44> Tis ed. “3:7.4)" Raich. v. 
Tryax, 29> med. 273 [Laff 2389 "UL oS: 
33, 36 SCt 7, 60 L. ed. 131, LRA1916D 
oe Salander’v. Tacoma, 208 Fed. 

7 


[a] Scope of section.—‘“‘The four- 
teenth paragraph of section 24 has 
reference to civil rights only.” Sal- 
ander v. Tacoma, 208 Fed. 427, 429. 

[b] Bule applied. — (1) The dis- 
trict court has jurisdiction of an 
alien’s suit to enjoin enforcement of 
state law requiring employment of 
citizens in preference to aliens, with- 
out regard to the amount in contro- 
versy. Raich v. Truax, 219 Fed. 273 
fare cool), Ss. 33, 36 SCt 7, 60.lu. ed: 
131, LDRA1916D 545]. (2) An action 
to recover money, paid under an al- 
leged unconstitutional city ordinance 
imposing a license tax on users of 
trading stamps, not involving three 
thousand dollars, is not within the 
jurisdiction of a district court, as 
one brought under this subdivi- 
i Salander v. Tacoma, 208 Fed. 
427 


[c] Where the case is not with- 
in the exception, jurisdiction must 
be found in the first paragraph of 
section twenty-four, and depends 
upon the amount in controversy. 
Salander v. Tacoma, 208 Fed. 427. 

85. Jud. Code § 24 par 15. 

86. Jud. Code § 24 par 16. 

Jurisdiction of actions by govern- 
ment against national banks gen- 
erally see supra § 46. 

87. Jud. Code § 24 par 16. _ 

Cases|) for winding up national 
banks generally see supra § 46 

88. Jud. Code § 24 par 16. 

[a] Under former statutes.— 
Brown vy. Ellis, 95 Fed. 1; St. Louis 
Third Nat. Bank v. Harrison, 8 Fed. 
721, 3 McCrary 162; St. Louis Nat. 
Bank v. Brinkman, 1 Fed. 45, 1 Mc- 
Crary 9; Mitchell v. Walker, 12 F. 
Cas. No. 9,670. 3 

[b] Actions by receivers of na- 
tional banks are actions by officers 
of the United States, and as such 
jurisdiction does not depend on the 
amount in controversy. See supra 
§ 46 text and note 13 and supra this 
section text and note 30. 

[cl Actions against receivers of 
national banks are suits arising un- 
der the laws of the United States 
and as such jurisdiction depends 
upon the amount in _ controversy. 
See supra § 46 text and note 17. 

Suits by or against national banks 
generally see supra § 46. 

89, Jud. Code § 24 par 17. 


(20) 
States not exceeding ten thousand dollars founded 
upon the constitution of the United States 92 or any 
law of congress,9* or upon any regulation of an 
executive department,** or upon any contract, ex- 
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under federal laws providing for equal rights of 
citizens of the United States or of all persons within 
its jurisdiction.®* 

of certain offices.®® 
United States, or by direction of any officer thereof, 
against any national bankine association,8® cases 
for winding up the affairs of any such bank,§” and 
suits brought by any banking association established 
in the district for which the court is held, under the 
provisions of title ‘‘ National Banks,’’ Revised Stat- 
utes, to enjoin the comptroller of the currency, or 
any receiver acting under his direction, as provided 


(15) Suits to recover possession 
(16) Cases commenced by the 


(17) Suits by aliens for tort only, 


in violation of the laws of nations or a treaty of 
the United States.8% 


(18) Suits against consuls or 
(19) Matters and proceedings in 
Claims against the United 


90. Jud. Code § 24 par 18. 

Suits against consuls generally see 
supra § 48. 

91. Jud. Code § 24 par 19; Milk- 
man v. Arthe, 213 Fed. 642. 

[a] Under former statutes. — (1) 
Prior to the act of June 22, 1874 (18 
St. at L. 178), amending the Bank- 
ruptcy Act, it seems jurisdiction of 
a suit by an assignee in bankruptcy 
depended upon the amount in con- 
troversy. Payson -v. Dietz, 19. FB. 
Cas. No. 10,861, 2 Dill 504 (holding 
that the federal court had jurisdic- 
tion of a common-law or equity suit 
by an assignee in bankruptcy ap- 
pointed in another district, in a case 
of diverse citizenship, where the 
amount in dispute was sufficient). 
(2) But under the Bankruptcy Act 
as amended June 22, 1874 (18 St. at 
L. 178), if not before, the assignee 
might sue in the circuit court to 
collect assets and debts due the es- 
tate, without reference to the 
amount claimed. Payson v. Coffin, 
ree Be (Cast = Nos 1078595) 25. al 

[b] Adverse claimants: in bank- 
ruptcy proceedings may, in the 
proper case, sue or be sued, in the 
courts of the United States, when 
the bankrupt might have sued there 
on the same cause of action, namely, 
where there is a diversity of citi- 
zenship and the requisite amount 
is involved. In re MacDougall, 
an Cc.) 175 Fed. 400, 23 AmBankr 

92. Jud. Code § 24 par 20; Cornell 
Steamboat Co. v. U. S., 130 Fed. 480 
[decree aff 137 Fed. 455, 69 CCA 608 
and 202 U. S. 184, 26 SCt 648, 50 L. 
ed. 927]; U, S. v. Morgan, 99 Fed. 
570, 39 CCA 658; Follett v. Tilling- 
haste 82° Med. -2415 ‘Ail w.' Ol Si40 
Fed. 441; Southern Pac. R. Co. v. U. 
S., 38 Fed. 55; Chappell v. U. S., 34 
Fed. 673; Perrin v. U. S., 34 Fed. 354; 
aoe v. U. S., 34 Fed. 353, 13 Sawy. 

93. Jud. Code § 24 par 20; Cornell 
Steamboat Co. v. U. S., 130 Fed. 480 
[aff 1387 Fed. 455, 69 CCA 603, 202 
U. S. 184, 26 SCt 648, 50 L. ed. 927]; 

i . Morgan, 99 Fed. 570, 39 
CCA 658; Follett v. Tillinghast, 82 
Fed. 241; Chappell v. U.-S., 34 Fed. 
673; Perrin v. U. S., 34 Fed. 354; 
poner v. U. &., 34 Fed. 353, 13 Sawy. 
221. 

94. Jud. Code § 24 par 20; Cornell 
Steamboat Co. v. U. S., 130 Fed. 480 
[aff 137 Fed. 455, 69 CCA 603, 202 
Wiese Stee 6 SCE 648.950) -Ligeds Oars 
U. S. v. Morgan, 99 Fed. 570, 39 CCA 
653; Follett v. Tillinghast, 82 Fed. 
941- Southern ‘Pac. RR. Co. v. sUas., 
388 Fed. 55; Chappell v. U. S., 34 Fed. 
Cond errinunva =U. . 84 Fed. 354; 
Baker v. U. S., 34 Fed. 353, 13 Sawy. 
221. 
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press or implied, with the government of 
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the United 


States,°> or for damages, liquidated or unliquidated, 
in cases not sounding in tort, in respect to which 
claims the party would be entitled to redress against 


the United States, either 
or admiralty, if the United States were su 
all set-offs, counterclaims, claims for 
whether liquidated or unliquidated, or 


in a court of law, equity, 


able,®® and 
damages, 


other demands 


whatsoever on the part of the government of the 
United States against any claimant against the gov- 
ernment in such court.®7 (21) Proceedings in equity, 
by writ of injunction, to restrain violations of the 


provisions of laws of the United States 
the unlawful inclosure of public lands.°8 
and proceedings arising under any law 
the immigration of aliens, or under the con 
laws.°? 


to prevent 
(22) Suits 
regulating 
tract labor 


(23) Suits and proceedings arising under 


any law to protect trade and commerce against re- 


straints and monopolies.1 (24) Actions 


, suits, or 


proceedings involvin 
whole or in part of 


allotment of land u 


g the right of any person, in 
Indian blood or descent, to any 
nder any law or treaty.? (25) 


ee. 


~ __[§§ 350-353 


Suits in equity brought by any tenant in common 
or joint tenant for the partition of lands in eases 
where the United States is one of such tenants in 


common or joint tenants.? 


An action by an assignee of a chose in action is 
prohibited by the statute, except in certain cases, 
unless action could have been brought in the dis- 
trict court thereon if there had been no assignment.* 
But this relates only to diverse citizenship as a 
ground of federal jurisdiction.® It does not prohibit 
an action upon assigned claims which in the ag- 
gregate reach the jurisdictional amount, although 
singly they are below it,° unless the assignments 


were made for the purposes of collection only.? 
The statute gives 


[§ 351] 5. Issuance of Writs. 


the district courts power to issue writs of ne exeat, 


scire facias, and injunction,’ and in 


addition thereto 


general power to issue all writs not specifically pro- 
vided for by statute which may be necessary for 


the exercise of their jurisdiction 
the usages and principles of law.® 


and agreeable to 


XIII. COMMERCE COURT 


[§ 352] 


commerce ¢o 


The Judicial Code of 1911 created a 
urt and prescribed the constitution, ju- 


risdiction, powers, ete., thereof 32° but this court 


was abolished in 1913.21 


XIV. COURT OF CUSTOMS APPEALS 


[§ 35214] In 1909 the United States court of cus- | 


toms appeals was established and 
diction formerly possessed by the ei 
the circuit courts of appeals over ¢ 


given the juris- | 
reuit courts and 
ustoms cases on 


appeal from the board of general appraisers.12 
This court is a court of record.1% 
this court is discussed elsewhere in 


The practice in 
this work.1# 


XV. COURTS OF TERRITORIES AND OUTLYING POSSESSIONS 


[§ 353] A. In General. Under the constitutional 
grant to congress of power to ‘‘make all needful 
Rules and Regulations respecting the Territory or 


95. Jud. Code § 24 par 20; and 
See Cornell Steamboat Co. yv. U. S., 
130 Fed. 480 [aff 137 Fed. 455, 69 
CCA 603, 202 U. S. 184, 26 Sct 648, 
50 LL. ed. 927]; U. S. v. Morgan, 99 
Fed. 570, 39 CCA 653; Follett v. Til- 
linghast, 82 Fed. 241: Southern Pac. 


R. Co. v. U. S., 38 Fed. 55: Chappell 
v. U. S., 34 Fed. 673; Perrin v. Css 
34 Fed. 354; Baker v. U. S., 34 Fed. 


353, 13 Sawy. 221; 
33 Fed. 625. 

96. Jud. Code § 24 par 20; Cornell 
Steamboat Co. v. U. S., 130 Fed. 480 
[aff 137 Fed. 455, 69 CCA 6038, 202 
U. S. 184, 26 SCt 648, 50 L. ed. 927]; 
U. S. v. Morgan, 99 Fed. 570, 39 CCA 
653; Follett v. Tillinghast, 82 Fed. 
241; Southern Pac. R. Co. vy. U. S.7 38 
Fed. 55; Chappell v. U. S., 34 Fed. 
Ges erniniavs 60: S5i 34 Bed: 354) 
eer v. U. S., 34 Fed. 353, 13 Sawy. 


97. Jud. Code § 24 par 20. 

Suits against United States see 
Supra § 348. 

98. Jud. Code § 24 par 21, 

Jud. Code § 24 par 22. 

[a] Under former statute. —A 
suit under the act of Febr. 26, 1885, 
to recover penalties for importing 
foreigners under contract to perform 
labor, might be maintained regard- 
less of the amount, as being of a 
criminal nature. U. S. v. Whitcomb 
Metallic Bedstead Co.,, 45 Fed, 89; 
U. S. v. Mexican Nat. R. Co., 40 Fed. 


Gayer\-v." Un Se 


769. 
1. Jud. Code § 24 par 23. 
2. Jud. Code § 24 par 24, 


3. Jud. Code § 24 par 25. 

4 Jud. Code §- 24 par 1. 
supra § 71. 

5. Davis v. Mills, 99 Fed. 39. And 
see supra § 71, 

6. Brigham-Hopkins Co. v. Gross, 


See 


For later cases, developments and changes in the law see cumulative Annotations, 


judicial power.1® 


107 Fed. 769; Davis v. Mills, 99 Fed. 
39; Bergman v. Inman, 91 Fed. 293. 
See also Courts § 65. 

[a] Restrictions as to amounts 
and as to actions by assignee dis- 
i shed.—(1) “It has been re- 
peatedly held that the restrictions 
as to amounts and as to suits by as- 
signees are distinct and independent 
in language and purpose; that the 
intent of all the legislation since the 
enactment of the judiciary act of 
1789 has been, by the provision as to 
amounts, merely to prevent the 
dockets of the federal courts from 
being crowded with small eases, and, 
by the provision as to assigned 
choses in action, to prevent the ere- 
ation of jurisdiction by the transfer 
of claims held by a citizen of the 
Same state with the debtor to a citi- 
zen of another state. Stanley v, Al- 
bany County, 15 Fed. 483, 21 Blatchf. 
249; Hammond y. Cleveland, 23 Fed, 
1, 10 Sawy. 621; Bernheim v. Birn- 
baum, 30 Fed. 885; Chase v. Sheldon 


Roller-Mills Co., 56 Fed. 625. In 
Bowden y. Burnham, 59 Fed. 752, 8 
CCA 248, Judge Caldwell, delivering 
the opinion of the court of appeals, 
said: ‘When the plaintiffs had ac- 
quired, in good faith, from citizens 
of states other than the State of 
which the defendants were citizens, 
claims amounting in the aggregate 
to $2,000, they had a right to sue 
the defendants on all of such elaims 
in one action in the circuit court, 
although no one of the claims 
amounted to $2,000. The requisite 
amount and the citizenship neces- 
sary to confer the jurisdiction are 
united in ‘the plaintiffs, and the ju- 
risdiction is not affected by the fact 
that the several assignors of the 
claims could not have maintained 


other Property belonging to the United States’? 15 
if may create territorial courts 


and confer upon them 
The fact that courts of the ter- 


Separate suits thereon because. the 
Claim of each was less than $2,000 
in amount.’” Davis y. Mills, 99 Fed, 


39, 40. 
Woodside vy. Beckman, 216 U. 
S. 117, 30 SCt 367, 54 Z,, ed. 408 [aff 
142 Fed. 617]; Waite v. Santa Cruz, 
184 U. S. 302; 22 sct 327, 46 L. ed, 
552 [rev 98 Fed. 387, 39 CCA 106]. 
8. Jud. Code §§ 261, 262, 268, 264, 
__(al A writ of scire facias may be 
issued by a district court, although 
been abolished in the 
OR top court sits. Univer- 
ransp. Co. v. Nationa 
Co., 252 Fed. 293. en ae 
9% Jud. Code § 262. 
Supra § 14, 
a] The court has power to 
le writs and process in accordance 
with the law to enforce judgments 
such powers as 
are necessary to regulate and con- { 
trol its officers in the execution of 


‘See aiso 


Spal Maer rere v. La Crosse, b: 
eR Cox all. (U. S. KS 
L. ed. 616, ee laee = % 
10, Jud. Code §§ 200-214. | 


Jurisdiction of 


ed. 1100; 


Procter, etc., : 
225 U. §. SCt ae 


282, 32 BG l Tusleak 
ae. SCt-761, 56 L. ed. 


il. Act Oct. 22, 1913 (38 U. S. St. 
a ous 319 © 32); U. Sg. Comp. (1913) 


5, 1909 (30 St. at 
Jud. Code §§ 183~ 


12. Act Aug. 
L. 505 §§ 28-30); 
199, 

13. Jud. Code § 194, 


sear See Customs Duties § 283 et 


15. Const. art 4 SL oe 
16, In re Jessie, 259 Fed. 694, 700. 
The establishing of Such courts 


Same title, page and note number. 


§§ 353-357] 


_ritories may have jurisdiction of cases arising under 
the constitution and laws of the United States as is 
vested in the district courts does not make them 
courts of the United States in the constitutional 
sense.1* 

[§ 354] B. Former Territories Now Admitted 
as States. There beine at the present time no ter- 
ritories within the limits of the United States 
proper, questions as to the jurisdiction, powers, etc., 
of the courts of the former territories, now admitted 
as states, are of no present interest.1® 

[§ 355] C. Alaska. The district court for the 
district of Alaska is invested with the jurisdiction 
of district courts of the United States and with gen- 
eral territorial jurisdiction in civil, criminal, equity, 
and admiralty cases;!2 and provision is made for 
the appointment of commissioners who shall be ex 
officio justices of the peace, recorders, and probate 
judges, and shall exercise all the powers conferred 
on United States commissioners generally.2° It has 
been considered that the district court of Alaska is 
not, strictly speaking, a court of the United States, 
and does not come within the purview of the acts 
of congress which speak of ‘‘courts of the United 
States’’ only.2!_ But Alaska is one of the territories 
of the United States, and its district court is the 
supreme court of the territory.” Its judgments or 
decrees can be reviewed on appeal or writ of error 
only in the cireuit court of appeals for the ninth 
circuit 22 or in the supreme court.24 It must fol- 
low the decisions of the federal supreme court in 
preference to those of state courts.” There is no 
authority in incorporated towns in Alaska to create 
municipal courts independent of those created by 
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congress, and from which there is neither appeal nor 
other supervision.?°® 

[§ 356] D. Canal Zone. In the Canal Zone there 
is a distriet court with two divisions,?? which court 
has original jurisdiction of all felony cases;?° of 
offenses arising out of viclations of rules and regu- 
lations relating to the Canal Zone;?° of all cases in 
equity °° or admiralty;#1 and of all cases at law 
involving principal sums exceeding three hundred 
dollars;°2 and has also jurisdiction of all appeals 
from judgements rendered in magistrates’ courts.®® 
The president was given power to continue the ex- 
istence of the supreme court of the Canal Zone for 
such time as might to him seem necessary to deter- 
mine finally any causes and proceedings pending 
therein on August 24, 1912.84 In each town in the 
Canal Zone there is a magistrate’s court with ex- 
elusive original jurisdiction coextensive with the sub- 
division in which it is situated, of all cases in which 
the principal sum elaimed does not exceed thyee 
hundred dollars;?° of all cases in which the punish- 
ment that may be imposed does not exceed a fine of 
one hundred dollars, or imprisonment not exceeding 
thirty days, or both;°* of all violations of police 
regulations and ordinances;*” and of all actions in- 
volving possession or title to personal property,*® 
or the forcible entry and detainer of real estate.%° 
The cireuit court of appeals for the fifth circuit has 
jurisdiction of appeals and writs of error coming 
up from the Canal Zone in certain classes of cases.*° 

[§ 357] E. Hawaii. The judicial power of the 
territory of Hawaii is vested in one supreme court, 
cireuit courts, and such inferior courts as the 
legislature may from time to time establish,*! and 


and the conferring of such authority | 
constitutes appropriate means to the 
exercise of the power to make need- 
ful rules respecting .such territory. 
In re Jessie, supra. 

17. Summers v. U. S., 231 U.S. 
92, 34 SCt 38, 58 L. ed. 137. See also 
supra § 2 text and note 28. 

18. Effect of admission of terri- 
tory as state see infra §§ 362, 363. 

19. Act June 6, 1900 (31 U.S. St. 
at L. 322 c 786 § 4), as amended by 
Act March 3, 1909 (35 U. S. St. at 
L. 839 c 269 § 2); Bird v. U. S., 187 
U..S., 118, 23 SCt 42, 47 L. ed. 100; 
Ex p. Cooper, 143 U. S. 472, 126 SCr 
458, 36° L. ed. 232; U. S. v. Newth, 
149 Fed. 302. 

[a] Construction of  statute.— 
Such construction should be given 
to the statute establishing the dis- 
trict court as gives effect to the en- 
tire section, reconciles it with all 
other parts of the Code of Criminal 
Procedure, and harmonizes with -all 
other congressional legislation re- 
garding the organization of the 
court, its jurisdiction and procedure. 
U. §. v. North Pac. Wharves, etc. 
Co., 4 Alaska 552. 

[b] The district court has a dual 
jurisdiction; that is the jurisdiction 
of an ordinary court of record to 
hear, try, and determine all cases, 
both civil and criminal, of a local 
nature, and also the same jurisdic- 
tion as a district court of the United 
States for the purpose of adminis- 
tering federal laws applicable to_ the 
district. Una lsiveny.. North) Pac: 
Wharves, etce., Co., 4 Alaska 5525 0. 
Sy. Doo-Noch-Keen, 2 Alaska 624. 

[ec] he admiralty jurisdiction ‘of 
the district court of Alaska is Cco- 
extensive with that of a district 
court of the United States. The 
Nugget, 1 Alaska 202. j 

[d] Procedure of grand juries.— 
If the grand jury is investigating a 
local crime, it should follow the spe- 
‘cific provisions of the Code of Crimi- 


nal Procedure; but if tes investi- 
gating national crimes, or infractions 


of laws not territorial, it should fol- 
low the procedure prescribed by the 
laws of the United States with re- 
spect to grand juries of the United 
States district and circuit courts. U. 
S. v. North Pac. Wharves, etc., Co., 
4 Alaska 552. 

[e] Transfer of causes.—An or- 
der of a judge of the district court 
of Alaska consolidating precincts in 
his division transfers all pending 
probate causes in the division abol- 
ished to the new division. Cheney 
vy. Alaska Treadwell Gold Min. Co., 
148 Fed. 808, 78 CCA 498 [certiorari 
den 206 U. S. 568, 27 SCt 795, 51 L. 
ed. 1189]. pee be 

[f{] On appeal to the district 
court of Alaska from the commis- 
sioners’ court in criminal cases the 
case must be tried de novo. Car- 
tier v. U. S., 148 Fed. 804, 78 CCA 
494, 

[g] Effect of reorganization of 
courts.—The right of plaintiff com- 
mencing an action in the district 
court to prosecute it to final judg- 
ment under the law in force at the 
time of the passage of the act re- 
organizing the territorial courts 1S 
saved by the proviso in the act and 
is not lost because at the time the 
act took effect the action was pend- 
ing in the supreme court of the 
United States. Shoup v. Marks, 128 
Fed. 32. 62 CCA 540. 

20. Act June 6, 1900 (31_U. S. St. 
Ae ta. eS 22Peun 786 -§ 6): Cheney Vip 
Alaska Treadwell Gold Min. Co., 148 
Fed. 808, 78 CCA 498 [certiorari den 
206 U. S. 563, 27 SCt 795, 51 L. ed. 
1189]; In re Munro, 1 Alaska 279. 

United States commissioners gen- 
erally see United States Commission: 
ers [39 Cye 791]. 

21. Allen v. Myers, 1 Alaska 114. 
See also supra § 2. 

[al The common-law and equity 
practice of the district court for the 
district of Alaska is governed by the 
code of Alaska. The Nugget, 1 
Alaska 202. P 

[b] “fhe distinction between ac- 


tions at law and suits in equity hav- 
ing been abolished by’ statute, the 
rule of the federal courts in equity, 
requiring both a legal and an equi- 
table title to support'a suit to quiet 
title, is not applicable. Fulkerson 
v. Chisna Min., ete., Co., 122 Fed. 
U82,.58 CCA “582. 

22.. Steamer Coquitlam v. U. S., 
163 U. S. 346; 16. SCt 1117, 41 L. ed. 
184 (under the act of March 3, 1891 
[26 St. at-L. 826 ec 517]); Lindeberg 
v. Howard, 146 Fed. 467, 77 CCA 23, 8 
AnnCas 709. 


23. See supra § 327. 
24. See supra § 269. 
25. Lindeberg v. Howard, 146 


Fed. 467, 77 CCA 28, 8 AnnCas 709. 
26. In re Munro, 1 Alaska 279. 
B7.— Net Aaa. 24, Ona (3 Ue: 

St at he 5651e 3908): 

{a] Jurisdiction of former cir- 
cuit court.—Montilla v. Herbruger, 2 
Canal Zone 154; Kung Ching Chong 
v. Wing Chong, 2 Canal Zone 25. 


98. Act Aug. 24, 1912 (37 U.S. St. 
ate li, 565 © 390) §v8):. 

29. Act Aug. 24, 1912 (37 U. S. St. 
at L. 565 ec 390 § 8). 

30. Act Aug. 24, 1912 (37 U.S. St. 
at Le 65. e390. $8). 

SI. eAct: Amiek 24 72191289 7% OES. 
St..at Li 565 e@ 390.§ 8). 

ge, Act’ Aug. 24) 1912) (37 UL<S. 
Stat tus 565) e2390, 878): 

Ba. a Act Aus 24, 1912) (37-Unas: 
St, at L. 565 ¢ 390 § 8). 

Ket, Avie 24) 1912) (37 Us: 

Ste atiiay s65ne 7 89055 19). 

S65. Act Aue 24 1912 "(8% oUL ss: 
St. at L. 564 c 390 § 7). 

86. HAet) Aus 224791912 -C3% Us Ss. 
St. at L. 564 c 390 § 7). 

37, Act Aug. 24,1912 (37 U. S. 
St. at L. 564 c 390 ). 

Act Aug. 24, 1912 (37 U. S. 

St. at 1.564 ¢ 390 § 7). 

39. Act Aug. 24, 1912 (37 U. S. 
St, at Li. 564 ¢ 390 § 7). 

40. See supra § 327. 


RM 


41. Act April 30, 1900 (31 U. S. 
St. at L. 157 c 389 § 81); Prudy v. 
Janion, 2 Hawaii 453. 
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there is also established in Hawaii a district court 
which has all the jurisdiction of a district court of 
The latter court bears the 
same relation to the territorial courts:as other fed- 
eral courts bear to the state courts in their respec- 
tive districts.42 .The cireuit court of appeals for the 
ninth circuit has appellate jurisdiction of eases from 
the supreme and district courts, in specified cases.*4 

[§ 358] F. Philippine Islands. The judicial sys- 
tem prevailing in the Philippine Islands at the time 
of their acquisition from Spain has been continued 
first by executive order, and then by 
The judicial power is vested in a 
Supreme court, courts of first instance, courts of jus- 
tices of the peace, municipal courts, and other spe- 


the United States.42 


substantially, 
legislation.*® 


cial tribunals.4¢ The jurisdiction 


respectively was fixed originally by aet of the Phil- 
Subsequent acts of congress 
provide that the supreme court and the courts of 
first instance shall possess and exercise jurisdiction 


ippine commission.47 


[a] The supreme court is not a 
court of general original common- 
law jurisdiction, but primarily an 
appellate court, with only such 
original jurisdiction as has been con- 
ferred on it. Matter of Pringle, 22 
Hawaii 589. 

[b] The first circuit court has 
Superior and general jurisdiction. 
Gomez v. Whitney, 21 Hawaii 539. 

[c] The power of the Hawaiian 
judges at chambers in proceedings 
not incident or ancillary to some 
cause pending before a court, con- 
ferred by the Hawaiian laws in 
force at the passage of the Organic 
Act of April 30, 1900 (31 St. at L. 
141 c 339), was preserved by the pro- 
vision of § 81 of that act, continu- 
ing in force the previous laws of 
Hawaii concerning the civil courts 
and their jurisdiction and procedure. 
Carter v. Gear, 197 U. S. 348, 25 Sct 
491; 49 Li. ed: 787. 

[d] The rules of evidence in 
criminal cases are those in force in 
Hawaii at the time of the organiza- 
tion as a territory, except as subse- 
quently changed by congress. U. §S. 
v. Moore, 3 Hawaii Fed. 66: U. Sy WA 
Morimoto, 2 Hawaii Fed. 396. 

42. Act April 30, 1900 (31 St. at 
L. 158 ¢ 3839 § 86), as amended by 
Act March 8, 1909 (85 St. at L. 838 
© 269) (which provides that “the 
Said court shall have, in addition to 
the ordinary jurisdiction of district 
courts of the United States, juris- 
diction of all cases cognizable in a 
circuit court of the United States’’); 
Young v. Chong, 24 Hawaii 95; Roy 
v. Scott, 17 Hawaii busta Barise wv: 
Scott, 17 Hawaii A761 50 masa wv.» Burs 
rell Constr. Co.. 3 Hawaii Fed. 316. 
Criminal jurisdiction.— Wynne 
Vee Syl, Us) Si 234) 030) Sexe 447, 


[b] 
Sanwa 


Burrell Constr. Co., 3 Hawaii Fed. 
[ c] Power to issue writ of 
habeas corpus to free persons re- 


Strained under process of territorial 
courts and rules governing issue. 
Soga v. Jarrett, 3 Hawaii Fed. 502; 
Matter of Atcherley, 3 Hawaii Fed. 
404, 

43. Soga yv. Jarrett, 3 Hawaii Fed. 
502; Matter of Atcherley, 3 Hawaii 
Fed. 404. 

[a] ‘The court will follow the 
construction of local laws (1) made 
by the highest court of the territory 
unless a federal question is involved. 
U. S. v. John Ti, Ltd. 3 Hawaii Fed. 
575. (2) A decision of the highest 
court of the territory, where no de- 
cree is entered, is not binding on 
the federal court. Uaus. .v, John 
li, Ltd., 3 Hawaii Fed. 575. 


For later cases, developments and changes in the law see cumulative Annotatio 
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law.*9 


record.®1 


of these courts 


44. See supra § 327. 

45. Dis. op. Trono v. U. S., 199 U. 
S. 521, 26 SCt 121, 50 Li. ed, 292, 4 
AnnCas 773; Kepner v. U. S., 195 U. 
S. 100, 24 SCt 797, -49 L. ed. 114, 1 
AnnCas 655. 

46. Philippine Acts 
§ 2161. 

[a] Township courts.—Under the 
Township Government Act (Act No. 
1397 § 18 (g)), which creates the 
township courts, local residents are 
authorized to submit their conten- 
tions in civil matters to the town- 
ship court, and, upon application to 
the court and the submission of an 
asreement in writing to abide by the 
decision, the court acquires jurisdic- 
tion to hear and determine the case, 
provided the value of the property 
involved does not exceed two hun- 
dred pesos and the judgment is final. 
Abac vy. Acedera, 21 Philippine 195. 

47. Act June 11, 1901 [quot in 
part Kepner v. U. S., 195 U. S. 100, 
114, 24 SCte 791749 Mrced 114.0 1¢Ann 
Cas 655]. 51 

48. Act Aug. 29, 1916 (39 St. at 
L. 555 ce 416 § 26); Act July 1, 1902 


Commn, 


(82 St. at L. 691 c 1369 § 9) 

[a] Under this statute (1) the 
local legislature may increase, but 
not decrease, the jurisdiction of 


Such courts, as it existed prior to 
July 1, 1902. Tajanlangit vy. Pena- 
randa, 37 Philippine 155; Barrameda 
v. Moir, 25 Philippine 44, (2) Exist- 
ing right of appeal to Supreme court 
in particular cases cannot be taken 
away. McGirr v. Hamilton, 30 
Philippine 563. (3) “The Philippine 
Legislature can not deprive Courts 
of First Instance of any of the ju- 
risdiction conferred upon them by 
the Organic Law,” Barrameda vy. 
Moir, supra. (4) Exclusive jurisdic- 
tion cannot be given to justices of 
the peace of cases within the juris- 
diction of courts of first instance 
prior to July 1, 1902. Barrameda y, 


Moir, supra. 

49. Act Aug. 29, 1916 (39 St. at 
L. 555 ¢ 416 § 26); Act July 1, 1902 
(32 St. at L. 691 ce 1369 § 9). 

Act Aug. 29, 1916 (39 Sits eat 


50. 
L. 555 c 416 § 26). 


‘ mad Philippine’ Commun, Acts 
52. ‘Philippine Commn, Acts 
§ 2177, 
[a] Injunctions. — (1) “The Su- 


preme Court does not have original 
jurisdiction, in an action brought for 
that purpose, to grant a remedy by 
injunction. Said section provides 
that the Supreme Court shall have 
original jurisdiction to issue writs 
of mandamus, certiorari, prohibition, 
habeas corpus, and quo warranto, 
No provision is made for the grant- 
ing of the writ of injunction as an 
original action in the Supreme 


va" 
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as theretofore provided, and such additional juris- 
diction as may thereafter be provided by law,*8 and 
that the municipal courts shall have the jurisdiction 
then provided by law subject in ail matters to sueh 
alteration and amendment as may be provided by 
The admiralty jurisdiction of the supreme 
court and the courts of first instance cannot be 
changed except by act of congress.5° 
court and the courts of first instance are courts of 


The supreme 


The supreme court has original jurisdiction to 
issue writs of mandamus, certiorari, prohibition, 
habeas corpus, and quo warranto, and in such other 
cases as may be provided by law.®? It has appellate 
Jurisdiction of all actions and special proceedings 
properly brought to it from the courts of first in- 
stance, and from other tribunals when specially 
provided by law.53 
novo on the record both on the law and the facts,°4 
even in criminal ecases,°> very much as appeals in 


On appeal the cause is tried de 


Court.” Madarang vy. Santamaria, 37 
Philippine 304, 305, (2) “An appli- 
cation for a preliminary injunction 
will be denied by the Supreme Court 
unless the same is petitioned for in 
connection with some other remedy 
or in an action actually pending in 
that court.” Madarang y. Santa- 
maria, supra. 

[b] Writs of attachment against 
the person or property of defendant 
may be issued by the Supreme court, 
Or a judge thereof in cases pending 
in the supreme court, as well as in 
cases pending in the courts of first 
instance, La Compania General de 
Tabacos de Filipinas v. Triachera, 7 
Philippine 708 (under Gode Proc. 
8§ 412, 413, 424, 425). 

[c] Action to recover real prop- 
erty.—‘“'The Supreme Court of the 
Philippine Islands is also given 
original jurisdiction to hear and de- 
termine all actions involving the title 
to any hospital asylum, charitable 
institution, or other property of any 
description whatsoever, or the own- 
ership, right of administration or 
possession thereof which may be 
brought by the Government of the 
Philippine Islands against the 
Roman Catholic Apostolic Church or 
any archbishop, bishop, priest or 
other lawful representative thereof, 
or which may be brought by such 
archbishop, bishop, priest, or other 
lawful representative of the Roman 
Catholic Apostolic Church against 
the Government of the Philippine 
islands.” Roman Catholie Apostolic 
Church vy. Certain Municipalities, 10 
Philippine 8, 9 (the supreme court 
has no original jurisdiction of an ac- 
tion to recover property not falling 
within above provisions). 


53. Philippine Commun. Acts 
2178 3 Wis yy. Samio, 3 Philippine 691 
(appeals in -criminal cases); Obras 


Pias v. Regidor, 2 Philippine 151; 
U. S. v. Atienza, 1 Philippine 736; 
Eleizegui v, Manila Lawn Tennis 
Club, 1 Philippine 303. 

[a] The supreme court has ap- 
pellate jurisdiction in all_ eases of 
final judgments rendered by courts 
of first instance entered in the exer- 
cise of either its original or its ap- 
pellate jurisdiction. Eleizegui vy. 
Manila Lawn Tennis Club, 1 Philip- 
pine 303. ] 

54, 
40), WA, 
S$. 100, 24 SCt 797, 
49 L. ed. 114, 1 AnnCas 655; La Com- 
pania General de Tabacos de Fili- 
Phillippine 708. 
USS). 284 Ws 


1. 491: Serra v. pontiES 204 


ns, Same title, page and note number, 


a 


| a. 


* 


‘ 


§§ 358-360) 


equity are heard and determined in this country.*¢ 
Decisions of the Philippine supreme court are sub- 
ject to review in specified cases in the supreme court 


of the United States.5? 
The courts of first instance are 


respective provinces.®® 


capable of pecuniary estimation.*+ 


Justices of the peace are given jurisdiction of 


U. S. v. Atienza, 1 Philippine 736; 
U. S. v. Abijan, 1 Philippine 83 

{a} Rule applied. — The supreme 
court has power to reverse a judg- 
ment and sentence in a criminal case 
and find accused guilty of a higher 
crime and increase the _ sentence. 
Ocampo v. U. S., 234 U. S. 91, 34 SCt 
TAQ 5S) tan eds L231; “Crone, v= -U.-S., 
199 UW. S.-5215°26 SCt. 221, 50 L. ed: 
292, 4 AnnCas 773 [appr Pendleton 
We wn S216! Use Ss 3305, -30) SCtesih, 
54 L. ed. 491]. 

56. See Appeal and Error § 2552. 

57. See supra § 271. 

58. Philippine Commn, Acts 
§ 2204; Mangaldan v. Manaoag, 38 
Philippine 455; U. S. v. Grant, 18 
Philippine 122; Urrutia v. Pasig 
Steamer, etc., Co., 15 Philippine 521 
(salvage cases); U. S. v. Arceo, 6 
Philippine 29; Oehlers v. Hartwig, 
5 Philippine 487 (recovery of pen- 
alty under Contract Labor Law is 
within jurisdiction of court of first 
instance); Ibanez v. Ortiz, 5 Philip- 
pine 325 (divorce); Collins v. Wolfe, 
5 Philippine 285 (territorial jurisdic- 
tion of courts of first instance of 
Manila); U. S. v. Jenkins, 5 Philip- 
pine 278 (original jurisdiction of 
courts of first instance of Manila). 

“It was the intention of the Philip- 
pine Commission to ,give to the 
Courts of First Instance the most 
perfect and ‘complete jurisdiction 
possible over the subject matters 
mentioned in connection therewith. 
Such jurisdiction is not made to de- 
pend upon locality. There is no sug- 


gestion of limitation. The _juris- 
diction is universal. It is no- 
where suggested, much less pro- 


vided, that a Court of First Instance 
of one province, regularly sitting in 
said province, may not under certain 
conditions take cognizance of an ac- 
tion arising in another province or 
of an action relating to real estate 
located outside of the boundaries of 
the province to which it may atthe 
time be assigned.” Manila R. Co. 


v. Atty.-Gen., 20 Philippine 523, 
529. 

59. Philippine Commn. Acts 
Se 2065) U.S. Vv. Jenkins, 5 Philip- 


pine 278; Eleizegui v. Manila Lawn 
Tennis Club, 1 Philippine 30320 pee 
60. Oehlers v. Hartwig, 5 Philip- 


pine 487. See Philippine Commn. 
Acts § 2205 (“two hundred pesos or 
more’’). 

61. Philippine Commn. Acts 
§ 2205. 

[a] This is contrary to the rule 
prevailing in the federal district 
courts of the United States. See 
supra § 350. 

62. Philippine Commn, Acts 
Sp BARBS va 

“Article 74 of the Code of Civil 
Procedure of 1901 provides that 


either of the parties to an action 
pending before a justice court may 
appeal against a judgment of a jus- 
tice of the peace to a Court of First 
Instance, the appeal to be tried at 
the next regular term of the said 
court. In accordance with the pro- 
visions of article 75 the effect of an 
appeal so taken is to vacate the 
judgment of the justice court, and 


col the courts of gen- 
eral original jurisdiction, both civil and eriminal.58 
They also have appellate jurisdiction over all causes 
arising in justices’ and other inferior courts in their 
The jurisdictional amount 
which must be in controversy is one hundred dol- 
lars exclusive of interest,°° but jurisdiction is given 
in all cases in which the subject of litigation is not 
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[§ 359] 
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specified minor causes.°? 

G. Porto Rico—1. Territorial Courts. 
The judicial power of Porto Rico is vested in the 
courts and tribunals of Porto Rico as now estab- 
lished,®* namely the supreme court,®* insular dis- 
trict courts,°> municipal courts,®* and courts of 
justices of the peace.*’ 

[§ 360] 2. United States District Court. Porto 
Rico constitutes a federal judicial district, and the 
district court has jurisdiction in all cases cognizable 
in district courts of the United States.% 
is expressly given jurisdiction of all controversies 


The court 


where all the parties on either side of the contro- 


the case, when duly entered in the 
Court of First Instance, is tried de 
novo on the merits, in accordance 
with the regular procedure of that 
court, as though it had not been 
tried before and had originally been 
brought therein.” Eleizegui v. Manila 
ewe Tennis Club, 1 Philippine 308, 

63. Act March 2, 1917 (39 St. at 
L. 965 ¢ 145 § 40). 

fal A cause cannot be removed 
from the insular courts if defendant 
is a Porto Rican. Wenar v. Pohl, 1 
Porto Rico Fed. 87. 

64. Ana Maria Sugar Co., Inc. v. 
Quinones, 251 Fed. 499, 163 CCA 493 
[writ of certiorari granted 248 U.S. 
bobs 39 SCtell, 632i. ed. 419i; Per- 
nandez v. Rosado, 20 Porto Rico 69; 
Martinez v. American R. Co., 20 Porto 
Rico 49; Dorado v. Parish Priest, 18 
Porto Rico 818; Herrera v. Otero, 18 
Porto Rico 434; Ocasio v. Monllor, 
18 Porto Rico 433; Mora v. Rosaly, 
18 Porto Rico 170; Alvarado v. Or- 
tiz, 15 Porto Rico 129; Desmornes 
vy. Desmornes, 12 Porto Rico 125; 
D’Oiselay v. Aponte, 10 Porto Rico 
494; Roman Catholic Apostolic 
Church v. Peo., 10 Porto Rico 489; 
Palmer v. Guerra, 9 Porto Rico 499; 
Battistini v. Ponce Dist. Ct., 8 Porto 
Rico 562; Basanta v. Peo., 7 Porto 
Rico 480; Delgado v.  BHxecutive 
Council, 7 Porto Rico 401. 

65. Gutierrez v. Dias, 20 Porto 
Rico 252; Garcia v. Torres, 20 
Porto Rico 157; Hernaiz v. Vivas, 20 
Porto Rico 99; Munoz v. Registrar, 
290 Porto Rico 68; Valdivieso v. Ri- 
vera, 19 Porto Rico 669; Truyol v. 
Guayama, 19 Porto Rico 517; Lo- 
wande v. Garcia, 13 Porto Rico 290; 
Bras v. Rivera, 12 Porto Rico 374; 
Lowande v. Garcia, 12 Porto Rico 


290; Zarate v. Villabaso, 12 Porto 
Rico 52; Amoros v. Guayama Dist. 
Co., 12 Porto Rico 33; Delgado v. 


Executive Council, 7 Porto Rico 401; 
Ex p. Diaz, 7 Porto Rico 153; Ex. p. 


Bird, 5 Porto Rico 241. 

66. Munoz v. Registrar, 20 Porto 
Rico 68; Valdivieso v. Rivera, 19 
Porto Rico 669; Peo. v. Ortiz, 17 


Porto Rico 1149; Ex p. Pesquera, 17 
Porto Rico 706; Bayron v. Garcia, 17 
Porto Rico 512; Peo. v. Lopez, 17 Porto 
Rico 501; Peo. v. Ramos, 13 Porto 
Rico 325; Lowande v. Garcia, 13 
Porto Rico 290; Bras v. Rivera, 12 
Porto Rico 374; Lowande v. Garcia, 
12 Porto Rico 290; Zarate v. Villa- 
baso, 12 Porto Rico 52; Peo. v. Asen- 
cio, 11 Porto Rico 46; Abella v. 
Humacao Dist. Ct., 10 Porto Rico 


215. 

Ex p. Pesquera, 17 Porto Rico 
706. 

Act March. 2, 1917 (39 St. at 


68. 
L. 965 c 145 § 41). 

69. Act March 2, 1917 (39 St. at 
L. 965 c 145 41); Peo. v. Ramos, 
232 U. S&. 627, 34 SCt 461, 58 L. ed. 
763; Fraenkl v. Cerecedo, 216 U. Ss. 
295, 30 SCt 322, 54 L. ed. 486; Gar- 
rozi v. Dantas, 204 U. S. 64, 27 
SCt 224, 51 L. ed. 369; Fernandez y 
Perez v. Perez y Fernandez, 202 U. 
S. 80, 26 SCt 561, 50 L. ed. 942; Ribas 
VeijOmva. Ui.-S.,0 194 Ui, JS. -3 0b). 24 
SCt 727, 48 LL. ed. 994; Benedicto v. 


versy are citizens or subjects of a foreign state or 


West India, etc., Tel. Co., 256 Fed. 
417, 167 CCA 545; Hesse v. Ledesma, 
7 Porto Rico Fed. 520; Grosch v. 
Central Vannina, 7 Porto Rico Fed. 
39; Berwind-White Coal Min. Co. vy. 
Borinquen Sugar Co., 6 Porto Rico 
Fed. 258; American R. Co. v. Feliu, 
6 Porto Rico Fed. 216; Vega v. 
Cayere, 5 + Porto. Rico. Med. 487; 
Standard Dredging Co. v. Gromer, 5 
Porto Rico Fed. 142; Navarro v. 
Post, 5 Porto Rico Fed. 56; Cuevas 
v. El Banco Territorial, 4 Porto Rico 
Fed. 509 [rev 4 Porto Rico Fed. 208]; 
Scoville v. Hadley, 4 Porto Rico Fed. 
457; Jaffe v. Fernandez, 4 Porto Rico 
Fed. 454 [rev 3 Porto Rico Fed. 72]; 
Pettingill v. Gandia, 4 Porto Rico 
Fed. 383; Cuebas v. Banco Terri- 
torial, 4 Porto Rico Fed. 208; Rivera 
v. Pons, 4 Porto Rico Fed, 177; In 
re Archinard, 4 Porto Rico Fed. 174; 
Calderin v. Fabian, 4 Porto Rico Fed. 
152; U.S. v..Dieckson, 4 Porto Rico 
Fed. 116; Munich v. Valdes, 4 Porto 
Rico Fed. 98 (rights of citizens of 
Spain under treaty of Paris); Am- 
sterdam v. Puente, 3 Porto Rico Fed. 
aes Rodriguez v. Oyanguren, 3 Porto 
Rico Fed. 349; Casado v. Ubarri e 


Yramategui, 3 Porto Rico Fed. 338; 
Vallecillo v. Bertran, 3 Porto Rico 
Fed. 175; Carreras v. Calzado, 38 


Porto Rico Fed. 118; Sixto v. Mal- 
donado, 2 Porto Rico Fed. 454; Lopez 
v. New York, etc., SS. Co., 2. Porto 
Rico Fed. 395; Torres v. Fernandez, 
2 Porto Rico Fed. 367; Torrens v. 
Perez, 2 Porto Rico Fed. 350; Aguirre 


v. Sobrinos de Hzquiaga, 2 Porto 
Rico Fed. 139: Ortiz v. Alcala del 
Olmo,-2 Porto Rico Fed. 95; U. S. 


v. Hernandéz, 2 Porto Rico Fed. 81; 
Martinez de Hernandez v. Bertran, 
2 Porto Rico Fed. 4; Charge to Grand 
Jury, 1 Porto Rico Fed, 397; Villegas 
v. Matino de Diego, 1 Porto Rico 
Fed. 378; Macklin v. Hollander, 1 
Porto Rico Fed. 376; Nadal v. Ramos, 
1 Porto Rico Fed. 363; Fajardo de 
Salazar v. Costa, 1 Porto Rico Fed. 
332; Martinez de Hernandez v. Ber- 
tran, 1 Porto Rico Fed. 269; Matter 
of Carlo, 1 Porto Rico Fed. 216; U. S. 
v. Diaz, 1 Porto Rico Fed. 186; Kort- 
right v. Cruz de Godines, 1 Porto 
Rico Fed, 174; Borrero v. Compania 


Anonyma, 1 Porto Rico Fed. 142; 
Lothrop v. Collazo, 1 Porto Rico 
Fed. 128; Ex p. Sanchez, 18 Porto 


Rico 175; Peo. v. Ortiz, 17 Porto Rico 
1149; Sosa v. Rio Grande Agricola 
Co., 17 Porto Rico 1106; Caballero v. 
Pomales, 17 Porto Rico 691; Rio v. 
Vazquez, 17 Porto Rico 644; Hernan- 
dez v. Perez, 17 Porto Rico 579; Her- 
nandez v. Mayaguez Dist. Ct., 17 
Porto Rico 430; Calaf v. Calaf, 17 
Porto Rico 185; Del Toro v. Mu- 
nicipal Ct., 16 Porto Rico 89; Andreu 
v. Martinez, 16 Porto Rico 77; Gon- 
zales v. Pirazzi, 16 Porto Rico 7; 
Scognaminglio Opera Co. v. Aldrey, 
14 Porto Rico 428. 

[al No probate  jurisdiction.— 
Garzot v. De Rubio, 209 U. S. 283, 
28 SCt 548, 52 L. ed. 794; Ramos v. 
Arsuaga, 6 Porto Rico Fed. 85; Mar- 
tinez v. Bertran, 4 Porto Rico Fed. 
468; HEscalera v. San Juan Light, 
ete., Co., 4 Porto Rico Fed. 317; Aran 
v. Fritze, 3 Porto Rico Fed. 509; 
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states, or citizens of a state, territory, or district 
of the United States,’° not domiciled in Porto Rico,” 
where the matter in dispute exceeds three thousand 
dollars, exclusive of interest or costs,’? and of all 
controversies in which there is a separable con- 
troversy involving the jurisdictional amount and in 
which the citizenship of the parties is such as to 
give jurisdiction,’* and also jurisdiction for the nat- 
uralization of aliens and Porto Ricans.74 
is required to proceed in the same manner as dis- 
trict courts of the United States.75 
rives its authority wholly from congress,7@ but it 
conforms to the local law and procedure,’* except in 
matters in admiralty and equity,’® to the same ex- 
tent, and only to the same extent, as other district 


courts.72 


[§ 361] 38. Concurrent and Conflicting Jurisdic- 
tion.*° With respect to matters which may be within 
the jurisdiction of either court, the United States 
district court and the island territorial courts stand 


FEDERAL: COURTS 


The court 


This court de- 


[§ 363] 2 


Amsterdam v. Puente, 3 Porto Rico/L. 965 ¢ 145 § 41) 


Fed. 447. 

[b] After a cause has been re- 
moved from the insular court, the 
district court may enjoin further 
proceedings in that court. Wenar v. 
Pohl, 1 Porto Rico Fed. 37. 

[ec] Where jurisdiction does not 
rest upon personal service but upon 
publication, defendant has a right to 
have the case reopened within a 
year. Perez v. Fernandez, 220 U. 
at Aza ol S@t - 4125 55. Ta* ed, 
443. 


70. Act March 2, 1917 (39 St. at 
L. 965 c¢ 145 § 41); Porto Rico R. 
Paohitevete., ~Oor vou Mors 258s. 'S/ 
345, 40 SCt 516, 64 L. ed. 944; Cuebas 
y Arredondo y. Cuebas y Arredondo, 
223 U. S. 376,'32 SCt 277, 56 L. ed. 
476; Martinez v. La Asociacion de 
Senoras Damas Del Santo Asilo de 
moncey 213) U..'S."20) 29° SCt 827 53 
L. ed. 679; Ortega v. Lara, 202 U. S. 
339, 26 SCt 707, 50 L. ed. 1055; Suce- 
sores de lL..Villamil, etc, Co. v. 
Merced, 239 Fed. 86, 152 CCA 136; 
Bigelow v. Porto Rico Planters Co., 
7 Porto Rico Fed. 349; Hernandez v. 
Ochoa, 4 Porto Rico Fed. 400; 
Sanchez v. Veve, 4 Porto Rico Fed. 
3829; Wood v. Valdes, 3 Porto Rico 
Fed. 503; Nevers vy. Central Alta- 
gracia, 3 Porto Rico Fed. 496; Puente 
v. Miranda, 3 Porto Rico Fed. 200; 
Lacourt v. Sabater, 3 Porto Rico 
Fed. 190; Martinez de Hernandez v. 
Bertran, 3 Porto Rico Fed. 66: Mar- 
tinez de Hernandez vy. Casanas, 2 
Porto Rico Fed, 519: Laborde v. La- 
borde, 2 Porto Rico Fed. 493: San- 
tana v. Marguez, 2 Porto Rico Fed. 
271; Luce vy. Mullenhoff, 2: Porto Rico 
Fed. 56; Vallecillo vy. Bertran, 2 
Porto Rico Fed. 46; Ortiz de Rod- 
riguez v. Vivoni, 1 Porto Rico Fed, 
493; Compania Anonyma v. Ponce R., 
etc., Co., 1 Porto Rico Fed. 218; San 
Juan Light, ete., Co. v. San Juan, 1 
Porto Rico Fed. 168. 

[a] A corporation not registered 


in accordance with the Porto Rican |} 


law does not lose the right to sue 
in the United States district court. 
San Juan Light, ete, Co. v. San 
Juan, 1 Porto Rico Fed. 168. 

71. Act March 2, 1917 (39 St. at 
L. 965 c¢ 145 § 41); Porto Rico R,, 
etc., Co. v. Mor, 266 Fed. 516. . 

[a] The clause “not domiciled in 
Porto Rico” applies to aliens as well 
as American citizens. Porto Rico R. 
Light, etc., Co. v. Mor, 253 U. S. 345, 
40 SCt 516, 64 L. ed. 944; Diez v. 
Green, 266 Fed. 890; Porto Rico R., 
ete., Co. v. Mor, 266 Fed. 516; Vere 
v. Bianchi, 266 Fed. 367. 

72. Act March 2, 1917 (39 St. at 
i 965° ¢ 145° § 41). 

Amount in controversy generally 
see supra § 350; and Courts §§ 47-73. 

73. Act’ March 2, 1917. (89.St.. at 


| 27 SCt 724, 51 L. ed. 10 


74. Act March 2, 1917 (39 St. at 
L. 965 c 145 § 41); In re Bonnet, 2 
Porto Rico Fed. 70. 

75. Act March 2, 1917 (89 St. at 
L. 965 c 145 § 41); Benedicto v. 
West India, ete. Tel. Co., 256 Fed. 


417, 167, CCA ‘545; 
[a] Place of holding regular 
terms.—American R. Co. v. Castro, 
SCt 466, 51 L. ed. 


204 U. S.' 458, 27 


564, 
76. Romeu v. Todd, ae U, S: 358, 
77. Fernandez + Perez v. Perez y 

Fernandez, 202 U. S. 80, 26 SCt 561, 

50 L. ed. 942; Santiago y Mufiiz v. 

Amangual, 7 Porto Rico Fed. 251; 

Welch v. Central San Cristobal, 7 

Porto Rico Fed. 205; Fuentes v. Mal- 

donado, 7 Porto Rico Fed. 77; Erwin 

v. Nater, 6 Porto Rico Fed. 690; In 

re Petit Jury, 6 Porto Rico Fed. 685; 

Martinez vy. Paul Taylor Brown Co., 

6 Porto Rico Fed. 435; Fernandez v. 

Perez, 6 Porto Rico Fed. 342; Fidalgo 

v. Echandi, 6 Porto Rico Fed. 187; 

Fowler v. Finlay Bros., etc., Trad- 

ing Co., 6 Porto Rico Fed. 174; 

Stokes vy. Dooley, 3 Porto Rico Fed. 

1; Diaz v. Fajardo Dev. Co., 2 Porto 

Rico Fed. 152; Luce v. Mullenhoff, 

2 Porto Rico Fed. 56; Puente v. Mi- 

randa, 1 Porto Rico Fed. 478; Desola 

v. Willoughby, 1 Porto Rico Fed. 

344; Peo. v. New York, etc., SS. Co., 

1 Porto Rico Fed. 242. 

[a] An adjournment may be 
granted, in order to afford the local 
authorities to aet, where the case 
involves a tax question of great 
importance. Welch Vv. Central 
Bee Cristobal, 6 Porto Rico Fed. 
59; 


78. Fernandez v. Perez, 6 Porto 
Rico Fed, 342. 
79. Delgado v. Bernal, 7 Porto 


Rico Fed. 666; Sanchez v. Veve, 7 
Porto Rico Fed. 400; Fernandez v. 
Calaf, 7 Porto Rico Fed. 376; Fan- 
fan v. Fajardo Sugar Growers As- 
soc., 7 Porto Rico Fed. 364; Santiago 
v. Amangual, 7 Porto Rico Fed, 
308; Semidey v. Central Aguirre, 7 
Porto Rico Fed. 290; Erwin v. Nater, 
7 Porto Rico Fed. 215; Gonzales y. 
Norwich Union F. Ins. Soc., 7 Porto 
Rico Fed. 116; Fernandez y. Calaf, 
7 Porto Rico Fed. 80; Martinez v. 
Paul Taylor Brown Co., 7 Porto Rico 
Fed. 8; Erwin v. Nater, 6 Porto Rico 
Fed. 690; U. S, v. Casanova, 6 Porto 
Rico Fed. 592; Sanchez v. Veve, 6 
Porto Rico Fed. 514; Martinez vy. 
Paul Taylor Brown Co., 6 Porto Rico 
Fed. 435; Ex p. Costa, 6 Porto Rico 
Fed. 376; Root v. Porto Rico R., etc., 
Co., 6 Porto Rico, Fed. 323; Dordal 
vy. San Juan Light, ete., Co., 6 Porto 
Rico Fed. 181; Fowler v. Finlay 
Bros., ete., Trading Co:, 6 Porto Rico 
Fed. 174. 


For later cases, developments and changes in the law see cumulative Annotations, 


~~ 17. 
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on an equality, there being no question of relative 
dignity between them, and the court which first 
acquires jurisdiction will retain it.8! 

[§ 362] H. Effect of Admission of Territory as 
State—1. In General. 
ritory as a state, the territorial government, includ- 
ing the territorial courts established and organized 
under its laws, is extinguished,’ notwithstanding 
any provision impliedly to the contrary in the state 
constitution, and even though there is no appoint- 
ment of a district judge to the United States district 
court established therein.®? 
Transfer of Causes, 
mission of a territory as a state, provision is or- 
dinarily made for a transfer of cases pending in 
the territorial courts to other courts.84 
acter of a case is ordinarily made the determining 
factor in ascertaining the court to whieh it should 
be transferred,** the general rule being that eases 
which are of such character as to fall within the 


Upon the admission of a ter- 


Upon the’ ad- 


The char- 


Conformity to state practice gen- 
erally see supra §§ 108-162, 

State laws as rules of decision 
generally see supra §§ 1§3-190, 

80. See generally Courts §§ 576- 


665. 
81. Hesse vy. Ledesma, 7 Porto 
Rico Fed. 520; Hesse v. Ledesma, 7 


Porto Rico Fed. 283; Grosch v,. Cen- 
tral Vannina, 7 Porto Rico Fed. Sb 
Grosch vy. Central Vannina, 7 Porto 
Rico Fed. 39; Aleman vy. Escalona, 
6 Porto Rico Fed. 509; Caja v. Ay- 
guabibas, 4 Porto Rico 265. 

82. Koenigsberger vy. Richmond 
Silver Min. Co., 158 U. S. 41,-15 sct 
751, 754, 39 L. ed. 889 (per Gray, J.); 
McNulty v. Batty, 10 How. (U. S.) 
27, 13" Tay’ edi 333 1576 {foll Preston 
v. Bracken, 10 How. (U. S.) 81, 13 
L. ed. 336, 576]; Simpson v. U. S, 
9 How. (U. S.) 578, 13 T. ed. 265; 
Forsythe v. U. S., 9 How. (UW2S5> aia; 
13 L. ed. 262; Benner y. Porter, 9 
How. (U. S.) 235, 13 L, ed. 
Ames v. Colorado Cent. R. Co.) 19H 
Cas. No. 324, 4 Dill. 251: Trench 
v. Strong, 4 Nev. 87; Smith v. Tosini, 
LS) DU 682848) INIW 299; Western 
Union Mek (Colt: Parsley. 57 Tex. 
Civah cAyyash 121 SW 226. 

[a] Territorial judges exercising 
the jurisdiction and powers of dis 
trict and circuit courts of the United 
States, under authority of an act of 
congress, retain their powers until 
their offices are abolished by express 
eee of Wie Scott v. De- 
roi oung en’s -Soe@,, 1° D 5 
ye 119, is 

i enner v. Porter, 9 How. ci 

Si) 235, 13 I. ed. 119, 

84. Carter v. Bennett, 4 Fla, 288, 

[a] What are pending cases.— 
Southern Surety Co. vy. 
241 U. S. 582, 36 Sct 692, 60 L. ed. 


tT: 


1187; Glaspell y. Northern Pace, R, 
Co., 144 U. S. 211, 12 sct 593, 36 
L. ed. 409; “Washington, ete, R. Co. 


Territorial laws do not af- 
fect the question whether a cause 
is “pending” under the enabling act 
So as to be transferable. Glaspell v. 
Northern Pac. R, Co., 144. U. S. 211 
12 SCt 598, 36 L. ed. 409, s , 

{c] The concurrence of both fed- 
eral and state governments is req- 
uisite to transfer the records. In- 
erarity v. Curtis, 4 Fla. 175, , 

{d] The state has no authority to 
that records of territorial 
courts of appeal shall become rec-_ 
ords of its own courts or to provide 
for proceedings based thereon. Hunt 
v. Palao, 4 How. (U. S.) 589, 11 L, 
ede. “AMABE 

85. Koenigsberger 
Silver Min. Co., 
Toa, BOP 


v. Richmond 
158 U. S. 41, 15 sct 
ed. 889, 


Same titie, page and note number. 


§§ 363-364] 


jurisdiction of the federal court should be trans- 
ferred to the United States court established in 
the new state,°° while cases which are not of this 
character are properly transferred to the state court 
within whose jurisdiction they fall.*’ 
eral and state courts have concurrent jurisdiction 
of pending causes, they may be transferred to either 
the state or federal courts by either party possess- 
ing that option under existing laws,§* unless specific 
provision is made for such eases, in which event 
they must of course be transferred to the court 
It has been asserted, however, that 


designated.®° 


FEDERAL COURTS 


the transfer of 


If the fed- 


statutes.®! 


[25 0.J.] 985 


causes depends upon the judicial 


status of states, when the law was passed, with 
reference to judicial cireuits and whether or not 
they were then attached to any circuit.°° 
statutory proyisions for the disposition of pending 
cases on the admission of territories as states have 
varied considerably in their terms, it would not be 
useful to attempt to lay down any rules applicable 
to such transfers beyond the general rules just 
stated; but reference is made in the note to numer- 
ous decisions respecting transfers under various 


As the 


XVI. UNITED STATES COURT FOR CHINA 


[§ 364] 


ment.°? 


: The United States court for China de- 
rives its entire authority from the federal govern- 
It is exclusively a court of the United 


district courts.*4 


States,°* and belongs in the same class with the 


86. Glaspell v. Northern Pac. R. 
Co., 144 U. S. 211, 12 SCt 593, 36 L. 
ed. 409; Baker v. Morton, 12 Wall. 
(U. S.) 150, 20 L. ed. 262; Phillips 
v. U. S., 201 Fed. 259, 120 CCA 149; 
U. S. v. Baum, 74 Fed. 43; Back v. 
Sierra Nevada Cons. Min. Co., 46 
Fed. 673; Johnson v. Bunker Hill, 
ete., Co., 46 Fed. 417; Carr v. Fife, 
44 Fed. 713 [aff 156 U. S. 494, 15 SCt 
427, 39 L. ed. 508]; Bates v. Payson, 
2 F. Cas. No. 1,103, 4 Dill 265; Hig- 
gins v. Brown, 20 Okl. 355, 94 P 703; 
McDaniels v. U. S., 2 OKI. Cr. 587, 
103 P 737. 

“The courts of the United States, 
inferior to this court, having no ju- 
risdiction except as conferred by 
Congress, congressional legislation is 
necessary to enable those courts, 
after the admission of the State into 
the Union, to take jurisdiction of 
cases previously commenced in the 
courts of the Territory, and not yet 
finally adjudged. And such legis- 
lation has been so ‘construed and 
expounded by this court as to give 
effect, as far as possible, consist- 
ently with its terms and with the 
Constitution of the United States, to 
the apparent intention of Congress 
to vest in the courts of the United 
States the jurisdiction of such cases, 
so far as they are of a Federal char- 
acter, either because of their arising 
under the Constitution and laws of 
the United States, or because of 
their being citizens of different 
States.” Koenigsberger v. Richmond 
Silver Min. Co., 158 U. S. 41, 48, 15 
Sct 751, 39 L. ed. 889. 

87. Southern Surety Co. v. Okla- 
homa, 241 U. S. 582, 36 sct 692, 60 L. 
ed. 1187 [aff 34 Okl. 781, 127 P 409]; 
Glaspell v. Northern Pac. R. Co., 144 
U. S. 211, 12 SCt 593, 36 L. ed. 409; 
Baker v. Morton, 12 Wall. (U. S.) 
150, 20 L. ed. 262; Scott v. McGirth, 
ie t Owl, 20,0189 4k 519; Harris v. 
Lynch, 29 Okl. 349, 116 P 942; Bur- 
-dett v. Burdett, 26 Okl. ALG = Owes 
922, 35 LRANS 964; Eaves v. Mul- 
len, 25 Okl. 679, 107 P 433; Higgins 
v. Brown, 20 Okl. 355, 94 P 703; In 
re Pruitt, 11 Okl. Cr. 695, 146 P 
1198; Reeves v. Terr., 2 Okl. Cr. 351, 
101 P 10389. 

[a] If the federal character of 
the case does not appear of record, 
the state court may proceed. Ames 
vy. Colorado Cent. R. Co., 1 F. Cas. 
No. 324, 4 Dill. 261. 

88. Baker v. Morton, 12 Wall. (U. 
S.) 150, 20 L. ed. 262 [quot Glas- 
pell v. Northern Pac. R. Co., 144 U. 
Spotl d2eISCt 593,- 86, ed. 


yeah U. §. v. Alamogordo Lumber 
. 202 Fed. 700, 17 UCCAL 162: 

90. U. S. Express Co. v. Kountze, 
(in 28s) 342,.-195) Le ed. 


; 91. U. S— Arizona, etc., R. Co., v. 
Clark, 235 U. S. 669, 35 SCt 210, 
59 L. ed. 415 [aff 207 Fed. 817, 125 


\ ete., 


CCA 305]; Hendrix v. U. S., 219 U.S. 
79, 31 SCt 193, 55 L. ed. 102; Wash- 
ington, etc., R. Co, v. Coeur D’Alene 
Ry ete., Co., 160 U. S. 77, 16. SCt-221, 
40 L. ed. 355; Cowley v. Northern 
Pac. R. Co., 159 U. S. 569, 16 SCt 127, 
40 L. ed. 268; Koenigsberger v. 
Richmond Silver Min. Co., 158 U. S. 
41, 15 SCt 751, 39 L. ed. 889, Carr 
v. Fife, 156 U. S. 494, 15 SCt 427, 39 
L. ed. 508; U. S. v. Alamogordo Lum- 
ber Co., 202 Fed. 700, 121 CCA 162; 
Goodwin v. U. S., 200 Fed, 121, 118 
CCA 295; Young v. U. S., 176 Fed. 
612; St. Louis, ete, R. Co. v. Cun- 
dieff, 171 Fed. 319, 96 CCA 211; Moore 
v. U. SS. 85 Fed, 465, 29 CCA 269; 
Hecht v. Metzler, 82 Fed. 340; Mc- 
Cormick v Western Union Tel. Co., 
79 Fed. 449, 25 CCA 35, 38 LRA 684; 
Fraser v. Trent, 74 Fed. 423; Crown 
Point Min. Co. v. Ontario Silver Min., 
Co., 74 Fed. 419; Blackburn v. 
Wooding, 56 Fed. 545, 6 CCA 6 [overr 
Johnson v. Bunker Hill, etc., Co., 46 
Fed. 417: Carson v. Donaldson, 45 
Fed. 821; Nickerson v. Crook, 45 Fed. 
658; Dunton v. Muth, 45 Fed. 390; 
Strasburger v. Beecher, 44 Fed. 209]: 
Sargent v. Kindred, 49 Fed. 485; 
Back v. Sierra Nevada Cons. Min. 
Co., 46 Fed. 673; Burke v. Bunker 
Hill, ete., Min., etc., Co., 46 Fed. 644; 
Kenyon v. Knipe, 46 Fed. 309; Blue- 
bird Min. Co. v. Murray, 45 Fed. 388; 
Carr v. Fife, 44 Fed. 713 [aff 156 U. 
S. 494, 15 SCt 427, 39 L. ed. 508]; 
U. S. v. Lynde, 44 Fed. 215; Straus- 
burger v. Beecher, 44 Fed. 209; Ham- 
ilton v. The Walla Walla, 44 Fed. 4; 
U. S. v. Taylor, 44 Fed. 2; Dorne v. 
Richmond Silver Min. Co., 43 Fed. 
690 [aff 158 U. S. 41, 15 SCt 751, 39 
L. ed. 889]; Herman v. McKinney, 43 
Fed. 689; Ames v. Colorado Cent, R. 
Co., 1 F. Cas: No. 324, 4 Dill. 251%, 
U. S..v. Ta-wan-ga-ca, 28 F, Cas. No. 
16,435, Hempst. 304. 

‘Ariz.—Lia Porte v. State, 132 P 
563. 

N. D.—Campbell v. Coulston, 19 N. 
D. 645, 652, 124 NW 689 [cit Cyc]; 
Sargent v. Kindred, 5 N. D. 8, 68 NW 
151, 49 Fed. 485; Miller v. Sunde, 1 
N. D. 1, 44 NW_ 301. | 

Okl.—Scott v. McGirth, 41 Okl. 520, 
139 P 519; Southern Surety COR VA 
State, 34 Okl. 781, 127 P 409; Sel- 
lers v. Terr., 32 Okl. 147, 121 P 228; 
Scott vy. Vulcan Iron Works Co., 31 
Okl. 334, 122 P 186; Northern Guar- 
anty. li. 6 T.. Co. Vz McCurtain, 31 
Okl. 192, 120 P 663; Harris v. Lynch, 
29 Okl. 349, 116 P 942; MaHarry v. 
Fatman, 29 Oki. 46, 116 P 935; Gwin- 
nup v. Griffins, 26 Okl. 866, alibessiped B2 
909; Burdett v. Burdett, 26 Okl. 416, 
109 P 922, 35 LRANS 964; Haves 
vy. Mullen, 25. Okl. 679, 107 P 
4338; In re Opinion of Judges, 25 
Okl. 76, 105 P 325; Crumb v. Pitch- 
ford, 24 Okl. 808, 104 P 911; Humph- 
reys v. Davidson, 238 Okl. 874, 102 
P 91; Moberly v. Roth, 23 Okl. 856, 
102 P 182; Choctaw, etc., R. Co. v. 


The creation of this court and the 


nature and scope of its jurisdiction are treated 
elsewhere in this work.®% 


Sittel, 21 Okl. 695, 97 P 362; Wash- 


mood v. U. -S., 10. Okl.Cr. 254, 136 
P 184; Ex p. Howland, 3 Okl. Cr, 
142, 104 P 927, AnnCas1912A 840; 
Sy eh Ue Sirs) OK Cr, 186,04 

: eeves v. Terr., 2 Okl. : 
Job, 01 PP? 1039; te 
Mees v. Barnhart, 5 Or. 
ooo “in re Corrigan, 4 Mill. Rev 

; y ; tae Vea. 

3934, Belo: 
Soca In re Corrigan, 4 Mill. Rev. 
ooo In re Corrigan, 4 Mill. Rev 


ator courts see supra §§ 342- 
History of court see Extraterri- 

toriality § 49. 

95. See Extraterritoriality §§ 49~ 
55. See also Ambassadors and Con- 
suls §§ 44 notes 72% and 734%, 45 
note 74 [d]. 

Cross references: 

Admiralty jurisdiction see Hxtrater- 
ritoriality § 28. 

Appellate jurisdiction see Pxtraterri- 
toriality § 54. See also Ambassa- 
dors and Consuls §§ 44, 45 perm. 
annot., i 

Coneurrent jurisdiction see Extra- 
territoriality § 52. 

Equity jurisdiction see Pxtraterri- 
toriality § 27. 

Exclusive jurisdiction see HExtrater- 
ritoriality § 538. 


Jurisdiction: 
Cross demand see Extraterritorial- 

.ity § 34. 
Divorce see Extraterritoriality 

§§ 33, 67. 
Foreign seamen see Hxtraterri- 


toriality § 37. 
Of person generally see Extrater- 
ritoriality §§ 31, 51. 


cen see Extraterritoriality 
Ship: 
eee gee see Extraterritoriality 


On high seas see BHxtraterri- 
toriality § 41. 
On other waters see Extraterri- 
toriality § 42. 
Subject matter generally §§ 52, 53. 
Territorial: 
Generally see Extraterritoriality 
§§ 38, 50. 
Leased territory see Extraterri- 
toriality § 39. 
Mode of trial: 


Nori ga see Extraterritoriality 
Assessors see Extraterritoriality 


Jury. trial see Extraterritoriality 


Rule making authority see Extra- 
territoriality §§ 29, 30. 
Supervisory jurisdiction see Extra- 
territoriality § \ 
“Laws of the United States’? mean-. 
so pe phrase see Extraterritoriality 
23- 6. 
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[§ 365] A provisional court established in con- 
quered or occupied territory by the military authori- 
ties, or the provisional government, is a federal court . 


FEDERAL COURTS 


XVII. PROVISIONAL COURTS 


federal government.®* The jurisdiction and powers 
of such a court are governed by the order from 
- which it derives its authority.°7 


deriving its existence and all its powers from the 
XVIII. COURTS OF THE DISTRICT OF COLUMBIA 


[§ 366] A. In General. 


seded justices of the 
(2) Superior courts,? namely, 


of the District of Columbia, 
of the United States.® 


has been left open by 


Ai Scott v. Billgerry, 40 Miss. 
119. 
[a] Power to establish provision- 


al court.—The creation of the pro- 
visional court for Porto Rico be- 
tween April 11, 1899, when ratifica- 
tions of the treaty by which it was 
ceded were exchanged, and May 1, 
1900,:when the act of April 12, 1900 
(siesterat I-77 ¢, 191), establishing 
a civil government, took effect, was 
within scope of the military power, 
acting by authority of the president 
as commander in chief, although 
peace then prevailed, and courts es- 
tablished under Spain were open. 
Santiago v. Nogueras, 214 U. S. 260, 
29 SCt_ 608, 53 L. ed. 989. 

97. Santiago v. Nogueras, 214 U. 
S. 260, 29 SCt 608, 53 L. ed. 989. 

[a] Criminal offenses.—An order 
of the war department establishing 
a provisional court in Porto Rico in 
1899 could not create new offenses, 
but could recognize and punish such 
as were defined by statute: and.the 
statutes were to be applied as inter- 
preted by the court of last resort in 
the United States. Basso v. U. S., 
ZOE Gt. Cl. 202. 

[b A controversy between a 
Porto Rican and a Spaniard fur- 
nishes diversity of citizenship which 
the order establishing the provisional 
court for Porto Rico made jurisdic- 
tional. Santiago v. Nogueras, 214 U. 
S. 260, 29 SCt 608, 53 L. ed. 989, 

[ce] Service of process of the pro- 
visional court for Porto Rico by de- 
livering the summons at usual place 
of defendant’s abode, into hands of 
his wife is sufficient, such service 
being in strict accordance with pro- 
cedure established by that court. 
Santiago v. Nogueras, 214 U. §. 260, 
29 SCt 608, 53 L. ed. 989. 

[d] Jurisdiction of commissioners 
under treaty with Spain of 1819. 


CUES.) 691; 19 Ls ed.7 6871. 

Provisional courts established 
at time of Civil War.—Burke vy. 
Wresre.. 19 Wall. (CU. iS.) Os 2 wells 


ed. 158; Mechanics’, ete., Bank v. 
Union Bank, 25 La. Ann. 387 [aff 
Ze Wallin CUa.Ss)¢276,<220 Ie ed. 871]; 


Burke v. Tregre, 22 La. Ann. 629; 
Tharp v. Marsh, 40 Miss. 158; Scott 
v. Billgerry, 40 Miss. 119; Walsh v. 
Porter, 12 Heisk. (Tenn.) 401: Hef- 
ferman y. Porter, 6 Coldw. (Tenn.) 
391, 98 AmD 459; Isbell v. Farris, 
5 Coldw. (Tenn.) 426; Myers v. Whit- 
field, 22 Gratt. (63 Va.) 780. 
93.) Di C..Code 8. 2: 


99. Act of Febr. 17, 1909 (35 St. 
at, Li, 623); D.._C. Code § 2. 

dee. ©. Code: $12, 

[a] Police court not a court of 
the United States.—U. S. v. Mills, 11 
App. (D. C.) 500. 


2. D. C. Code § 2. 


a a er re Se ee ee : 
For later cases, developments and changes in the law see cumulative Annotations, 


The judicial power in ! 
the District of Columbia is vested in: (1) Inferior 
courts,°* namely, the municipal court whieh super- 
peace,®® and the police court.! 
the supreme court 
of the District of Columbia,? the court of appeals 
and the supreme court 
The superior courts of the 
district are courts of the United States within the 
meaning of various statutes,é and they have been 
held to be ‘‘inferior courts’? of the United States 
in the constitutional sense,’ although this question 
the supreme court.’ 


[§ 367] 


Ss) UD: aC. Code 852, 

4. 1D. 1G. Codeutsw2? 

{a] This court is not a circuit 
court of appeals, although its func- 
tions are analogous by reason of its 
being an intermediate court of ap- 
peals between the District of Colum- 
bia courts of original jurisdiction 
and the supreme court of the United 
States. In re Mattulath, 37 App. (D. 
C.) 410. 

Dat pb) (CaCode. 8.2) 

Review of decisions of court of ap- 
peals of the District of Columbia by 
Supreme court of the United States 
See Supra §§ 278, 274. 

202 U. S. 401, 


6. vJamesiive Us. 'S,. 
26 SCt 685, 50 L. ed. 1079 [rev 38 Ct. 


Cl. 615] (pay of judges after re. 
tirement); In re Mattulath, 37 App. 
(D. C.) 410 (proceedings in forma 


pauperis); U. S. v. Sampson, 19 App. 
(D. C.) 419 (appeal); Noerr vy. Brew- 
Cr, "SED Cab 0G (competency of wit- 
nesses). 

“| glammesy V. U.0S),. 88 Ot, Cl. 1615 
[rev on other grounds 202 U. S. 401, 
265 SCE 768 50) Ln ed. 1079]. See 
also supra § 2. 

“The superior courts of general 
jurisdiction of the District of Colum- 
bia have been repeatedly held to be 
courts of the United States, as dis- 
tinguished from mere territorial 
courts, But whether the court be- 
longs to the class of inferior courts 
provided for by the Constitution, or 
belongs to the class of territorial 
courts that Congress may provide 
for and establish in the organization 
of territorial government, can make 
no difference in the right of appeal 
in a case like the present. The ques- 
tion is, what jurisdiction has been 
conferred upon the court, and how 
that jurisdiction is to be exercised.” 

- S. v. Sampson, 19 App. (D. (649) 
419, 437. 

[a] The statute declares that the 
Supreme court shall have the same 
powers and exercise the same juris- 
diction as the circuit and district 
courts ‘fand shall be deemed a court 


nat United States.” D. c Code 
8. James v.-U. S., 202 U. §. 401, 


26 SCt 685, 50 L. ed. 1079 (where 
question was left undecided because 
unnecessary to a decision). 

9.. D. C. Code § 226. 

[a] An order in habeas corpus is 
final and appealable to the court of 
appeals when made by the supreme 
court of the District dismissing the 
petition on writ of capias ad satis- 


faciendum. Contello vy. Palmer, 20 
Appra(D. 2G.) "210, 
[b] The action of a trial 


on a motion for 
appealable to the 
Wiesteave.tl: 492 
347. 


court of appeals. 
20 App. (D. Cc) 


court 
a new trial is not 


\ [88 365-367 


B. Court of Appeals—i. Review of De- 
cisions—a. Of Supreme Court. The court of appeals 
has jurisdiction to review on appeal any final ® 
order,’° judgment,'! or decree 42 of the supreme 
court,*? or any justice thereof, including any final 
order or judgment in any ease heard on appeal from 
a justice of the peace, and also jurisdiction to re- 
view on appeal all interlocutory 1* orders of the 
supreme court or any 
possession of property is changed or affected,17 such 
as orders for the appointment of receivers, 18 
ing injunctions,’® dissolving writs of attachment,?° 
and the like,?4 and also to review any other inter- 


justice thereof whereby the 


erant- 


[c]| Framing of issues on caveat 
of will.— No appeal to the court of 
appeals ties from an order of the 
Supreme court sitting as a probate 
court, framing issues upon the 
Caveat of a will, as such an order 
1S an interlocutory one only, ELuite 
chins vy. Hutchins, 40 App: ~€DAVG) 


10. D. C. Code § 226; Parish v. 
Hedges, 34 APD, De CL) 2 15 

[a] In proceedings to condemn 
land (1) under the acts of congress 
relating to the elimination of grade 
crossings and providing for a union 
Station, ‘the court of appeals has 


ee ed to review the final: order of 
e 


Supreme _ court, affirming the 
award of the appraisers. Winslow 
Vv. Baltimore, etc., R: Co., 28 App. 


U. S. 59) 282Sc¢ 
(2) An appeal 
order of the 


land for public use, 
- 1265 c 854). 
28 App. (D. 

[b] An 
tody of a 
court of 


termined, Nuckols y. Nuckol 38 

App. (D: @) 441. 
[c] An order 

ceedings, 


of contempt of court and sentencing 


the grand jury, is appealable, 
Pierce v. U. S., 37 App. (D. C.) 582. 

11. DC. Code § 226. 

12. D. C. Code § 226. 

ae ve c Code § 226. 

a usal to vacate jud ent 
of municipal court.—The v eanrene 


court of thé District of Columbia be- 
ing without bower, on motion, to va- 


15. 
Schoenfeld, 
v. Roberts, 
Vv. Miller, 
Sturges y. 
289 


§ 226; Schrot v. 
23 App. (D. CG.) 306; Key 
20 App. (D. C.) 391; Groff 
PAE hoe (i CHye 850 
Hancock, 4 App. (D. C.) 


Aliter under earlier statute. 


[a] 
Ex p. Redmond, 3 App. (D. C.) 317. 
§ 226. 


ode 


21. 


Same title, page and note number, _ 


2 
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locutory order, in the discretion of the court of 
appeals, whenever it is made to appear to that court 
upon petition that it will be in the interest of jus- 
tice to allow such appeal.2? The court of appeals 
may affirm, reverse, or modify the order, judgment, 
or decree appealed from as may be just,?* but it will 
not disturb a finding by the trial court on con- 
flicting evidence in a case tried without a jury.?* 

[§ 368] b.. Of Police Court. The court of ap- 
peals has power to review, on writ of error,?> any 
ruling or instruction of the police court upon a 
matter of law.2° A rule of the court requires that 
on the decision and filing of the opinion in such a 
ease the mandate of the court of appeals shall at 
once issue without delay.?7 

[§ 369] ec. Of Commissioner of Patents. Juris- 
diction to determine appeals from the decisions of 
the commissioner of patents is also vested in the 
court of appeals.?® This jurisdiction is purely statu- 
tory,22 and extends merely to the review of final 
decisions of the commissioner; the eourt has no 
general supervisory power over him.*° 

[§ 370] d. Of Court of Claims. The court of 


22. D. C. Code § 226; Hutchins v. 


[20 CxJ.] ~ 987 
claims is an independent tribunal 3! forming no part 
of the judicial system of the District of Columbia, 
and the court of appeals is invested with no power 
to supervise its proceedings, or review its judg- 
ments.*? 

[4 371] 2. Issuance of Writs. The court of ap- 
peals is given power to issue all necessary and 
proper remedial prerogative writs in aid of its ap- 
pellate jurisdiction.*® But it cannot issue writs as 
a court of original jurisdiction.** 

[§ 372] C. Supreme Court. The supreme court 
of the District of Columbia is a single court of 
general jurisdiction °° and the court of general orig- 
inal jurisdiction within the district,?* oceupyng the 
same relation to the District of Columbia that a 
state court of similar jurisdiction does to a state.37 
It possesses the same powers and exercises the same 
jurisdiction as a district court of the United States, 
and also has and exercises all the jurisdiction pos- 
sessed and exercised by the supreme court of the 
District of Columbia under the act creating that 
court, and at the date of the passage of the District 
of Columbia Code.*® Provision is made for the hold- 


Dante, 47 App. (D. C.) 99; Parish v. 
Hedges, 34 App. (D. C.) 

[a] Appeal from probate order.— 
The court of appeals has jurisdiction 
to entertain an appeal from a pro- 
bate order of the lower court, va- 
eating a previous order of that 
court approving and passing the ac- 
count of an executrix, and requiring 
her to give an additional bond, which 
order so appealed from was made 
upon the petition of a creditor of 
the estate, filed after final distribu- 
tion had been made, and of whose 
elaim the executrix had no statutory 
before making such distribu- 
Parish v. Hedges, 34 App. (D. 


[b] When special appeal denied. 
—Where a special appeal from an 
jnterlocutory order of the lower 
court, if allowed, could not have 
been heard in regular course until 
after the summer recess, during 
which time a final decree could be 
entered by the lower court and an 
appeal regularly taken, an applica- 
tion for such an appeal was denied. 
In re Rudolph, 38 App. (D. C.) 547. 

[e] Order directing loan by court 
trustee.—An order of the equity 
court authorizing a court trustee to 
loan one of the parties a given sum 
of money on her note secured by her 
interest in the estate, which is un- 
der the control of that court, is 
neither a final nor an interlocutory 
order, and is not appealable without 
‘special leave of the court of appeals. 
Hutchins v. Dante, 47 App. (D. C.) 
99 


23. D. C. Code § 226. ( 

[al Review of discretion. — The 
court of appeals has jurisdiction to 
inquire, on an appeal from an order 
of that court granting a writ of cer- 
tiorari, whether that court in grant- 
ing the writ exercised its discretion 
in accordance with established rules 
and precedents governing the exer- 
cise of such discretion. Billings v. 
Field, 36 App. (D. C.) 16. ] 

[b] Excessive verdict.—It is not 
within the province of the court of 
appeals to reverse a judgment for 
the reason that the verdict is ex- 
cessive. American Security, CtG. CO. 
vy. Kaveney, 39 App. (D. @.) 7223s 

[ec] An exception is unnecessary 
to bring up for review in the court 
of appeals of the District of Colum- 
bia a ruling sustaining a demurrer 
to a count in the declaration. Nalle 


v.,Oyster, 230 U. S. 165, 33 SCt_1043, 
57 ie ed. 1439 [mod 36 App. (D. C.) 

| 36]. 
aa. Kingan v, Beall, 42 App. (D. 


C.) 487, 


25.) D7 ©., Code, $227, Taylor v.| App. (D. C.).431; U. S..v. Clabaugh, 
Leesnitzer, 31 App. (D. C.) 92. 21 App. (D. C.) 440; Sullivan v. Dis- 

{a] Certiorari cannot be issued to| trict of Columbia, 19 App. (D. C.) 
a police court. Sullivan v. District | 210; Slater v. Willige, 16 App. (D. 
of Columbia, 19 -App. GD: CC) 21051 €:)) 364; U. S. v. Cox, 14 App: .@p) 
Hendley v. Clark, 8 Apn. (D. C.) 165;|C.) 368. | 
Ex p. Dries, 3 App. (D. C.) 165. [a] A previous attempt to invoke 

26. D. CG. Code § 227; District of 
eae v.- Hauf, 33 App. (D.-€:) 


[a] Formal defects.—Writs of er- 
ror to the police court are not grant- 
ed to review formal defects in plead- 
ing merely; and such defects are 
waived by bringing a case up to this 
court on stipulated facts. Jefferson 
v. District of Columbia, 40 App. (D. 
C.) 381. 

[b] he proper time to give no- 
tice of intention to apply for a writ 
of error is, when the first exception 
is taken; but it is not necessary to 
repeat the notice with every exceD- 
tion taken. Tubins v. D. C., 21 App. 
(De Ca)e 26%. F 

27, District of Columbia v, Gardi- 
ner, 39 App. (D. C.) 389 (a mandate 
issued in strict accordance with this 
rule, requiring the police court to 
declare the forfeiture of a liquor li- 
cense aS a part of the penalty for 
dispensing’ liquor to a minor, is not 
improvidently issued). 

22. D. C. Code § 228. See also 
Patents [30 Cyc 896]; Trade-Marks, 
Trade-Names, and Unfair Competi- 
tion [38 Cyc 861]. 

[a] @he court may frame rules 
to limit the time for appeals taken 
from the commissioner of patents. 
Hein v. Pungs, 9 App. (D. C.) 492. 

[b] Appeal from the commission- 
er in a reissue case will be dismissed 
when not taken from the original 
order refusing the reissue, within 
the limit prescribed by the rule of 
this court after the adoption of the 


act. In re Messinger, 12 App. (D. 
CA 325 
[ec] he court cannot award costs 


or execute any judgment therefor in 
appeals from _ the commissioner. 
Wells v. Reynolds, 5 App. (D. C.) 20. 

29, Hathaway v. Colman, 46 App. 
(D. GC.) 40 [foll Blair v. Colman, 46 
Appa Go: CG), 431. 


30. Aufiero v. Ewing, 44 App. (D. 
€.) 328. } J 

31. Court of claims see infra 
§§ 374-429. ; ‘ 

32, Butler v. Indian Protective 


Assoc., 34 App. (D. C.) 284. é 
Review by supreme court of judg- 

ments of court of claims see supra 
Oa. 

; 32. D. CG. Code § 230; Nuckols v. 

Nuckols, 38 App. (D. C.) 441; U. Ss. 

vy. Interstate Com. Commn., 37 App. 

@i=e ©) 2 2665. U- Ss. v, Barnard, 29 


the appellate jurisdiction is not a 


prerequisite to the exercise of its 
vower to issue such writs. In re 
Macfarland, 30 App. (D. C.) 365. 


34. Universal Motor Truck Co. v. 
Se Motor Co., 41 App. (D. C.) 
35. Re Gompers, 40 App. (D. C.) 


293 
ie U. S. v. West, 34 App. (D. C.) 
Tal When congress provides for 


the District of Columbia a new civil 
remedy without placing the jurisdic- 
tion in a special court, unless it 
comes within the limited class of 
civil matters of which the inferior 
courts of the district “are vested 
with special jurisdiction, it must be- 
long to the supreme court of the 
District of Columbia. Zinkham vy. 
Linaweaver, 34 App. (D. C.) 19. 


37. Lyttle v. National Surety Co., 
43 App. (D. C.) 136. 
3G. Dye ©, Code es 614 hinge. 


Morse, 218 U. S. 498, 31 SCt 387, 54 
L. ed. 1123, 21 AnnCas 782; Hume v. 
Bowie, 148 U. S. 245;,°18 SCt 582, 27 
L. ed. 438; Alexandria Mechanics 
Bank v. Withers, 6 Wheat. (U. S.) 
106, 5 L. ed. 217; Fendall v. U. S., 12 
Ct. Cl. 305; McAdoo v. Ormes, 47 
App. (D. C.) 3864; Ryan v. McAdoo, 
46 App. (D. C.) 117; Doremus v. Na- 
tional Cotton Impr. Co., 39 App. (D. 
C.) 295; Nuckols v. Nuckols, 38 App. 
(D. C.) 441; Rhodes v. Rhodes, 36 
App. (D. C.) 261; Zinkham y. Lina- 
weaver, 34 App. (D. C.) 19; U. S. v. 
West, 34 App. (D. C.) 12; Beaulieu 
v. Garfield, 32 App. (1D. C.) 398; In 
re Macfarland, 30 App. (D. C.) 365; 
Bryan) vo. /Curtis! (30) App.»-Gpi ©) 
234; Crosby v. Ridout, 27 App. (D. 
Cc.) 481; Booth v. Arnold, 27 App. 
(De CD) 2873 Moss vArW. S$. 23, App: 
(D. C.) 475; In re Moss, 238 App. (D. 
C.) 474; Brown v. Slater, 23 App. (D. 
C.) 51; Guilford Granite Co. v. Har- 
rison Granite Co., 23 App. (D. C.) 1; 
Un Siov. Sampson, 19 “App. Gd) 
419; Lanckton v. U. S.,.18 App. (D. 
C.) 348; Armstrong v. U. S. Building, 
ete., Assoc, 15 App. (D. C.) 1; Cook 
v. Speare, 13 App. (D. C.) 446; Mans- 
field v. Winter, 10 App. (D. C.) 549; 
Mxompeebiuntt,.1 16 App.) C. ezine 
Craighill v. Van Riswick, 8 App. (D. 
C.) 185 [rev on other grounds sub 
nom. Wilson v. Lambert, 168 U. S. 
611, 18 SCt 217, 42 L. ed. 599]; Hend- 
ley y, Clark, 8 App. (D. C.) 1653 
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ing of general * and special *° terms, and the special 
terms are known respectively as the circuit court,* 
the equity court,*? the criminal court,‘? the pro- 
bate court,*4 and the district court of the United 
States.*? Where a case over which the municipal 
court and the supreme court have concurrent juris- 
diction is brought from the former court into the 
latter by certiorari, it becomes a case pending in 
the latter court the same as though it had been 
originally instituted therein;4® and a set-off may be 
asserted for the first time in the supreme court,*7 
which may render judgment thereon for an amount 
in excess of the jurisdiction of the municipal court.4 

The court has power to issue writs of quo war- 
ranto, mandamus, prohibition, scire facias, certiorari, 
injunction, prohibitory and mandatory, ne exeat, and 
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a 


a, [§§ 3872-375 
all other writs known in common law and equity 
practice that may be necessary to the effective exer- 
cise of its jurisdiction,*® and any justice of the 
court may issue writs of habeas corpus, to inquire 


into the cause of detention or discharge on giving > 


bail.°° From the final decision of: one of the jus- 
tices of the supreme court at chambers, upon the 
hearing and determination of habeas corpus dis- 
charging the prisoner an appeal may be taken to 
the general term at the instance of the attorney- 
general of the United States.®1 

[§ 373] D. Inferior Courts. The inferior courts 
of the District of Columbia are the municipal 
court,°? which is the successor of the justices of 
the peace,** a police court,®4 and a juvenile court.®5 


XIX. COURT OF CLAIMS *¢ 


[§ 374] A. History and Purpose. The court of 
claims was established in 1855 ‘‘for the triple pur- 
pose of relieving Congress and of protecting the 
government by regular investigation and of benefit- 
ing the claimants by affording them a certain mode 
of examining and adjudicating upon their claims.’? 57 
Until the organization of the court the only recourse 
was in an appeal to congress.°8 As at first organized, 
the court had very limited jurisdiction, and was 
merely an auditing board, authorized to pass on 
claims submitted to it, and report to the secretary 


Gassenheimer y. District of Colum-) (D, C.) 288; 
bia, 6 App. (D. C.) 108; Hollohan v. App. 
Nouns, 2) Dy Cs 188s Singleton vy. 


Frank, 21 D. C. 46; Hetzel v. Balti- son, 7 App. 


Rhodes v. Rhodes, 36 
Lesh v. Lesh, 21 
App. (D. C.) 475; Clark v. Mathew- 
(DD. C.)y 382; Walter vy. 


Doss) .268> 


of the treasury,°® and parties might petition the 
court and have their claims examined and reported 
to congress for its action thereon.6° But from time 
to time the authority and jurisdiction of this court 
have been enlarged, and it now possesses full judicial 
powers in many classes of cases.$1 

[§ 375] B. Jurisdiction—1. In General. The ju- 
risdiction of the court of claims extends throughout 
the United States. The court issues writs to every 
portion of the United States, and is specially au- 
thorized to enforce them.*? But the jurisdiction 


51. Matter of Taylor, 10 D. C. 426. 
52. Act Febr. 17, 1909 (35. U. Ss. 
St. at L. 623); D. C. Code pp 384-386; 
Bliss v. Duncan, 44 App. (D. C.) Wsig 


more, etc,, R. Co., 14 D. C. 338; U. Ss. 
v. Ritchie, 14 D. C. 162; Walter v. 
Ward, 14 D. C. 65; McManus v. Stan- 
dish, 12 D. C. 147; Dallas v. Atlan- 
tic; etc, R. Co., 9 D) C146; Wash- 
ington, etc., R. Co. v. Board of Pub- 
lic Works, 8 D. C. 119; Whitney v. 
Frisbie, 6 D. C. 262 [rev on other 
grounds 9 Wall. (U. S.) 187, 19 L. 
ed. 668]. 

[a] Rules inconsistent with acts 
%F congress are controlled thereby.— 
Tuckerman v. Mearns, 262 Fed. 607. 

39. D. C, Code § 63; Spalding v. 
Mason, 161 U. S. 375, 16 SCt 592, 40 
pee ess Use Suva wwood, 8D) /@: 


A. Cn Code, 8) 63 0.Cooke-v. 
Speare, 13 App. (D. C.) 446. 
[a] Assignment of justices.—(1) 


The supreme court sitting in gen- 
eral term has the power to assign 
one of its justices to a special term 
temporarily or for any special emer- 
gency, without formally revoking the 
assignment of the justice theretofore 
designated to hold such special term 
for the current year. McLane vy. 
Cropper, 6 App. (D. GC.) 422. (2) 
Where an assignment made by the 
general term limits the powers and 
duties of the justice assigned, such 
limitation, even if improper, will 
not in itself invalidate the assign- 
ment. Mclane y. Cropper, supra. 
41. D. C..Code § 64; Gordon v. 
Randle, 189 U. S. 417, 23 SCt 635, 47 
L. ed. 875; Clark v. Clark, 17 How. 
GQ Syests, 5. Lesedy 77s Dvans) wv. 
Evans, 8 F. Cas. No. 4,561, 2 Cranch 
C, C. 240; Hard v. Stone, 11 F. Cas, 
No. 6,046, 5 Cranch C. C. 503: Rut- 
ter v. Merchant, 21 F. Cas. No. 12,- 
Lion iaCranch |G.) C.36% Wes: vieken- 
dali, 26 F. Cas. No. 15,517, 6 Cranch 
Cy Ca le3snfattei2 Pet: 524, 9 Tved. 
1181]; U. S. v. Williams, 28 F. Cas. 
No. 16,712, 4 Cranch C. C. 372; Vasse 
v. Comegyss, 28 F. Cas. No. 16,894, 
2), Cranch?C.. C.0564;.U.S. av. Balti- 


meres eter nso. 26 4Appy (DL eG) 
81. j 
42. D. C. Code § 64; Cochrane v. 


Deener, 94 U. S. 780, 24 Li. ed. 139; 
Burlingame vy. Manchester, 43 App. 


Slater, 5 App. (D. C.) 357; Tolman v. 
Tolman, 1 App. (D. C.) 299; Duncan- 
son v, National Bank of Republic, 18 


D. C. 348; In re Brent, 16 D. C. 352. 
43. D. C. Code § 64; Hyde v. 
Shine, 


199° U. S: 62,-25 SCt 760,) 50 
Ene cdi Wash velGreeny 4.9 (p7.C 
230; Gilbert v. Morgan, 18 D. C. 296. 

44. D. C. Code § 64; Kenaday v. 
Sinnott, 179 U. S. 606, 21 SCt 2338, 45 
Lieed: sevelrev a4 App! GD! Coan: 
Campbell v. Porter, 162 U. S. 478, 
16 SCt 871, 40 L. ed. 1044; Vaughan 
v.eNorthrinp, 15 “PetiCu: :S:)\ 1, 00° LL. 
ed. 639 (under the act of June, 1822); 
Richardson v. Cameron, 20 F. Cas. 
No. 11,780a, 2 Hayw. & H. 155; Har- 
rison v. Washington L. & T. Co., 258 
Fed. 273, 49 App. (D. C.) 17; Miniggio 
Vv. Hutehins, 43°. App!) €D.4G.) 117 
Hutchins v. Hutchins, 41 App. (D. 
C.) 367; Richards v. Geiger, 39 App. 
(D. C.) 278; Richardson v. Daggett, 
24 App. (D. C.). 440; Leach v. Burr, 
17 Appa CD: ACO 128) att 1:88: (aS: 
510, 23 SCt 393, 47 L. ed. 567]; Cook 
v. Speare, 138 App. (D. C.) 446; Sin- 
nott v. Kenaday, 12 App. (D. C.) 
115; Perry v. Sweeny, 11 App. (D. 
C.) 404; Mann v. McDonald, 3 App. 
(D. C.) 456; In re McIntire, 16 D. C. 
293; In re Wagner, 11 D. C, 395. 

45. D. C. Code § 64; Garfield Me- 
morial Hospital v. Macfarland, 31 
App. (D. C.) 447; U. S. v. Sampson, 
19 App. (D. C.)- 419. 

46. New Arcade Co. v. Owens, 258 
Fed. 965, 49 App. (D. C.) 65; Brad- 
ford v. Brown, 22 App. (D. CG.) 455. 

47, New Arcade Co. v. Owens,,258 
Fed. 965; 49 App. (D. C.) 65. 

48. New Arcade Co. v. Owens, 258 
Fed. 965, 49 App. (D. C.) 65. 

49. D.) Cu sCoderns S687) Us Siti: 
Stockslager, 129 U. S. 470, 9 Sct 382, 
32 L. ed. 785; U. S. v. Schurz, 102 U. 
S. 378, 26 L. ed. 167; Cox v. U. S., 
9 Wall. (U. S.) 298, 19 L. ed. 579: 
Kendall v. U. S., 12 Pet. (U. 8.) B24) 
9! She OG Je Bil Ty eines Latimer, 44 
App. (D. C.) 81; Bradford v., Brown, 
22 App. (D. C.) 455; District of Col. 
umbia_v. Libbey, 9 App. (D. C.) By ailS 
In re Poole, 9 D. C. 583, 29 AmR 628. 

50. D. C. Code § 68. 


Callan_v. District of Columbia, 43 
App. (D. C.) 338; Moses v. Hayes, 36 
App. (D. G.) 194. , 

53. Fowler v. Quigley, 38 App. 
(D. C.) 214; Moses v. Hayes, 36 App. 
(D. C.) 194, 

54. D. C. Code § 2; Harris v. 
Nixon, 27 App. (D. C.) 94; U. §S. v. 
Mills, 11 App. (D. GC.) 500; Gassen- 
heimer vy. District of Columbia, 6 
App. (D. C.) 108; Ransdell vy. Pat- 
terson, 1 App. (D. C.) 489; U. Ss. v. 
Green, 19 D. C. 230. 

55. Act March 19, 1906 (34 U. S. 
St. at L. 73); D. C. Code pp 387-394: 
Callan v. District of Columbia, 43 
App. (D. C.) 338; Zinkham v. Lina- 
weaver, 34 App. (D. GC.) 19; U. S. v. 
West, 34 App. (D. GC.) 12, 

56. Court of private land claims 
see Public Lands [ 32 Cye 1220], 

57, U. S. v. Klein, 13 Wall. (U. 
S.) 128, 20 L. ed. 519 [aff 7 Ct. C1. 
240]; Brandon v. U. S., 46 Ct. Cl. 559. 

58. Schillinger v. U. S., 155 U. S. 
166, 15 SCt 85, 39 L. ed. 108; U. S. 
v. Lee, 106 U. S. 196, 1 SCt 240, 27, 
L. ed. 171. 

[a] Court of commissioners of 
Alabama claims. — See Manning vy. 
French, 149 Mass. 391, 21 NH 945, 


4 LRA 339 [app dism 133 U. S. 186, 
10 SCt 258, 33 Ll. ed. 582]. 
59. Langford v. U. S., 101 U. S. 


341, 25 L. ed. 1010. 


laff 97 U. S. 39]; Nourse v. U. S., 2 
CLS Claas 

61. See infra §§ 375-386. 

62. U. S. v. Borcherling, 185 U 


S. 223, 22 Sct 607, 46 Lo’ ea. 894 
[aff 35 Ct. Cl. 311], = 
[a] Place where cause of action 


arose.—In all questions relating to 


the validity of contracts, the title to” 


property, the distribution of estates 
and the proper party to prosecute a 


case, the court of claims is, to all’ 
intents and purposes, sitting in the | 


state where the cause of action arose 
or where the claim accrued. Bor- 
cherling!v, US. 350i Ch weit pane 
etek S. 223, 22 SCt 607, 46 L. ed. 

[b] Jurisdiction cannot be vre- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


* 
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of the court is purely statutory and cannot be ex- 
tended to cases not provided for by statute.’* The 
court can act only on vested rights,** and, generally, 
2 It cannot take jurisdic- 
tion by consent of the parties where it is without. | 


only on money demands.® 


jurisdiction of the subject matter.*¢ 


stricted by a rule of court requiring 
a claimant first to present the claim 
to a department. Cyde v. U. 8. 13 
Wall. (U. S.) 35, 20 L. ed. ‘479. 

63. U. S. v. Babcock, 250 U. S. 
328, 39 SCt. 464, 63 L. ed. 1011 [rev 
53 Ct. Cl. 6291; Green v. Menominee 
Tribe of Indians, 233 U. S. 558, 34 
Sct 706, 58 L. ed. 1093; Thurston v. 
(eS 4 7 232- Uer Ss. 469. 84 SCU 804; 58 
L. ed. 688; Price v. U. S., 174 U.S. 
Site LO SCL © 76b.- 9435-1) Sed, 110115 
Holmes v. U. S., 78 Fed. 513; Harllee 
vo U. S., 51 Ct. Cl. 342; Denver, etc., 
RImMCoe vy.) U.cSb0_ Ct. Cle 3825" Lin- 
eoln v. U. S., 49 Ct. Cl. 300; Farn- 
ham v. U. S., 49 Ct. Cl. 19; Jefferson 
Hime Cos ve o.oSs, 489 Ch Cle 274; 
Nephews v. U. S., 43 Ct. Cl. 430; 
Ayres v. U. S., 35 Ct. Cl. 26; Swope 
Rese 89 - Ce Cl 223: “Brown ov... 
Si 32 Ct. Cl. 482; Labadie v. U. §. 
32 Ct. Cl. 368; Foster v. U. S., 32 Ct. 
Cl. 170; Friend v. U. S. 29 Ct. Cl 
425 [app dism 163 U. S. 687 mem, 
16 SCt 1201 mem, 41 L. ed. 308 
mem]. 

[a] Tiustration.—Inquiry into the 
validity of the method by which cer- 
tain amendments to the constitution 
of the Cherokee nation were adopted, 
or revision of the political or ad- 
ministrative action of that nation, 
was not authorized by the provision 
of the act of June 28, 1898 (30 St. 

at L. 495 ec 517), empowering the 
Delaware Indians residing in the 
Cherokee nation to bring suit in the 
court of elaims for the purpose of 
determining the contractual rights 
of the Delawares in the Cherokee 
national lands and funds. Delaware 
Indians v. Cherokee Nation, 193 Uz. 
SP 19%. 24°SCt 1842748. ed. 646 
[mod 38 Ct. Cl. 234]. 

{[b] Power of congress.— Whether 
congress can require ocean and coast- 
wise vessels registered and licensed 
in their home ports to pay a license 
tax for the privilege of incidentally 
touching at Alaskan ports and doing 
local business in Alaskan waters 1S 
a question of legislative power which 
the court of claims cannot consider. 
Pacific Coast SS. Co. v. U. S., 42 Ct. 
Cl. 228. 

[ce] Jurisdiction to decide the re- 
spective rights as between attorneys 
entitled to share in fees allowed for 
services in prosecuting an Indian 
claim is not conferred on the court 
of claims by the act of June 21, 1906. 
Robertson v. Gordon, 226 Ue Stsids 


33 SCt 105, 57 L. ed. 236 [rev 34 
App. (D. C.) 539]. 
[d] Legislative acts of the Chica- 


saw nation are not subject to review 
by the court of claims. Hamilton 
wi U. S.. 42) Ct. Cl. 282. 

[el Issues between government 
and Indians.—W here the legislative 
intent is that the court shall try a 
Jjawsuit involving issues of law and 
fact between the government and the 
Indians and finally adjudicate the 
matter, jurisdiction must be con- 
ferred by statute. White River Utes 
vue 18:0 43 (Ct, Cl. 260: 


‘[f] Glaims against individual In- 
dians as citizens of the United 
States, from individual contracts 


not connected with the tribal mem- 
bership or the dependency resulting 
from status as an Indian as dis- 
tinguished from citizenship, were not 
made justiciable in the court of 
claims by the act of May 29, 1908, 
§ 2, conferring jurisdiction on claims 
of certain specified Indian traders 
against the Menominee tribe of In- 
dians in Wisconsin and certain mem- 
‘pers of the tribe. Green Vv. Me- 
nominee Tribe of Indians, 233 U. S. 
558, 34 SCt 706, 58 L. ed. 1093 [aff 47 
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General. 
States,®" except 


yr 0 
gress,’° on any 


Ct. Che 28115 

{g] Where a building was taken 
by local authorities and used as a 
hospital for yellow fever patients, a 
claim for reimbursement made by 
the owner upon the United States is 
neither ‘Vegal” nor “equitable” 
within the meaning of the Tucker 
Act (Act March 8, 1887 [24 St. at L. 
505 c 359]), and the court is without 


jurisdiction. McClenny v. U. S., 45 
Ct. Cl.) 305. 
[h] Wheye a jurisdictional act 


clearly embraces the claims of “all 
attorneys who have rendered serv- 
ices” (Act June 21, 1906 [34 St. at 
L. 378 ¢ 3504]), the court cannot 
limit its judgment to those who have 
entered into an agreement among 
themselves. Butler v. U. S., 43 Ct. 
Cle 49% 

lil When specific jurisdiction has! 
peen otherwise provided, the court 
of claims has not jurisdiction. 
Nicholls v. U. S., 7 Wall. (U. S.) 122, 
19 L. ed. 125. 


-64u Daily: vo Wi Sio'h7 Cte Cliyd44. 
65, U0 Si. ve Drew, J8iU.8..21, 
9. S@t 16725. 38. Leds 1933 UszeSiav. 


Jones, 131 U. S. 1 [rev 35 Fed. 561, 
and overr Southern Pac. R. Co. v. 
U. S., 38 Fed. 55; Montgomery Vv. 
U. S., 86 Fed. 4, 18 Sawy. 383]. 

{a] The act of March 3, 1883 was 
not limited to money claims. Taylor 
VW 4 See D (CUTIE L756 
ae Berger v. U.'S., 36 Ct. Cl. 

67. Jud. Code § 145; U. S._v. 
Omaha Tribe, 253 U. S. 275, 40 SCt 
522, 64 L. ed. 901; Medbury v. U. S., 
173 U. S. 492, 19 SCt 508, 43 L. ed. 
779; Perin v. U. S., 12 Wall. (U. 8.) 
315, 20 L. ed. 412; Woog v. U. S., 
A84Cts 2Cl680; 3 351 Ct. 
Cl, 15130 Foster v. U.S. 
Maddux v. U. S.,, 
16 Ct. Cl. 522; 


Sav. Bank, 
908 [aff 16 Ct. 33515 TAME 
Kaufman, 96 U. S. 567, 24 L. ed. 792 
{aff 11 Ct. Cl. 6591], Sybrandt v. 
U. S., 19 Ct. Cl. 461; Nixon v. WSF 
18 ‘Ct. Cl. 448. 

[b] Horses lost in military serv- 
ice.—Neither the act of Jan. 9, 1883 
(22 St. at L. 401 ¢ 15), nor the act 
of March 8, 1885 (23 St. at L. 350 -¢ 
335), is a limitation on the jurisdic- 
tion of the court of claims in-cases 
under Rev. St. § 3482 for horses lost 
in the military service. Cox v. U.S., 
41 SCty Che 86: 

[cl A claim once settled by the 
accounting officers cannot be re- 
viewed because of a subsequent ad- 
judication by the supreme court or 
by the court of claims adverse to 
the ruling of the accounting officers; 
but if a claim is reopened by the 
action of the accounting officers then 
the decision of either court must be 
followed in the final disposition of the 
claim. Blazek v. U. S., 44 Ct. Cl. 188. 

[ad] Indian claims.—The act of 
congress of March 1, 1907 (34 St. at 
TL. 1055 c 2290), authorizing the court 
of claims to adjudicate the elaims 
of the Sac and Fox Indians, gives in- 
dividual Indians a forum in which 
to assert such rights as they may 
possess. Iowa Sac, ete., Indians V. 
Gklahoma Sac, etc., Indians, 45 it. 
Cl. 287 [aff 220 U. S. 481, 31. SCt 
473, 55 L. ed. 552]. 

[fe] ™he jurisdiction of a claim, 
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[§ 376] 2. Claims against United States—a. In 
The court of claims has jurisdiction to 
hear and determine all claims against the United 


for pensions,®® founded on the con- 


stitution of the United States ®® or any law of con- 


regulation of an executive depart- 


!for the value of real property in 
the possession of the United States 
is not confined to a determination of 
the existence of title in the ¢claim- 
ants’ grantor when the United States 
took possession, but extends to the 
question whether such grantor rati- 
fied a prior deed from her husband’s 
executor, under which the United 
States claims, where the statute con- 
fers jurisdiction to hear the claim, 
and, if the court finds from the evi- 
dence on file and to be “presented 
on, either side’ that claimants “ac- 
quired a valid title to such real prop- 
erty, as claimed,” to award them the 
market value at the time possession 
was taken, and, in addition, states 
that any defense may be pleaded by 
the United States as defendants. 
Hussey v. U. S., 222 U. S. 88, 32 SCt 
33, 56 L. ed. 106 [aff 44 Ct. Cl, 324]. 

68. Jud. Code § 145; Ingram _ v. 
U. S., 32 Ct. Cl. 147 [rev on other 
grounds: 172 U. S, 327, 19 SCt 177, 
43:sha ed 46575 Cole -v. UU: .8.,429-Ct. 
Cl. 47+. Gordon ve U.. S., 26 Cte.Ch: 
3073 Daily -v. U.S; 17 Ct. Clr 14s 

[a] Bounty land warrant claims 
excluded.—_U. S. v. Alire, 6 Wall. 
(U. S.) 578, 18 L. ed. 947, 3 Ct. Cl. 
447 [rev 1 Ct. Cl. 233]. 

69. Jud. Code § 145; Hooe v. U. S., 
918° U.S. 322, 81 SCt785,. 54° i. ed. 


oe Stovall v. U. S., 26 Ct. Cl. 
79, Jud. Code § 145; Medbury v. 


U. S., 173 U. S.. 492, 19 SCt 508, 43 
L. ed. 779; U. S. v. Weld, 127 U. S. 
51, 8 SCt 1000, 32 L.-ed. 62; Camp- 
bell v. U. S., 107 U. S. 407, 2 SCt 
759, 27 L. ed. 592; Laughlin v. U. S., 
52 Ct. Cl. 292; Maginnis v. e 3 
52 Ct. Cl. 271; Newcomber v. U. S., 
51 Ct. Cl. 408; Sowle v. U. S., 38 
Ct. Cl. 525; Blount v. U. S., 21 Ct. 
Cl274-" Jordan: v. U.S, Lee Cl. 
108; Huffman vy. U. S., 17 Ct. Cl. 
55: Mukill..v. U.S. 16 Ct; -GiS soz 
Bradley v. U. S., 12 Ct. Cl. 578 [aff 
104 U. S. 442, 26 L. ed. 824]; Moore 
Vides Si Lu Cte Cl) 7189s 137 Op. Attye= 
Gen. 166. 

[al A claim by an informer for 
his portion of a forfeiture or fine 
is one founded on a law of congress. 
Shelton v. U. S., 8 Ct. Cl. 487. See 
also In re Jayne, 28 Fed. 419. 

[b] Where a state is a party in 
an action for a demand, arising upon 
an act of congress, against the 
United States, the court of claims 
has jurisdiction. U. S. v. Louisiana, 
1200 TS. 82, Se OSCE BIT eh. teed, 
69. See also U. S. v. Alabama, 123 
Te S89; (S4SCt 21, Big ed ea on 
Louisiana v. iS eee CtseaGl a sbs 
Contra Milwaukee, etc., Canal Co. v. 
TSP Cte le sil 

[c] Where there is no disputed 
question of fact, and the decision of 
the secretary of the interior turns 
exclusively on the proper construc- 
tion of an act of congress, his de- 
cision ig not final, and, if adverse to 
a claimant, the court of claims has 
jurisdiction of the case. U. Sieave 
Commonwealth Title Ins., etc., Co., 
193 U. S. 651, 24 SCt 546, 48 L. ed. 
830 [aff 37 Ct. Cl. 532]. To same 
effect American West Indies Trading 
Co. v. U. S., 45 Ct. Cl. 488 (decision 
of commissioner of internal reve- 


nue). 
{d] 


» 


Refusal to settle claim under 
private relief act.—J urisdiction of 
the court of claims over a claim 
against the United States under a 
private relief act was not excluded 
because the statute directed the 
proper accounting officers to settle 
it. McLean v. U. S., 226_U. S. 374, 
33 SCt 122, 57 L. ed, 260 [rev 45 Ct. 
eOle V5). 
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ment,’! on any contract, express or implied, with the 


71. Jud. Code § 145. 

[al his refers to such regula- 
tions as ‘are made by the head of a 
department under a _ statute confer- 
ring that power, and having the force 


of law. Harvey v. U. S., 3 Ct. Cl. 
38. 

[b] An army regulation provid- 
ing a method for compensating 


squatters on reservations for “valu- 
able improvements” is such a regu- 


lation. Maddux v. U. S., 20 Ct. Cl. 
LISe 

72. Jud. Code § 145; E. W. Bliss 
Cova Us 'S:, Suh. Si Hist 40) SCt 


Anonyme Des Anciens Establish- 
ments Cail, 224 U. S. 309, 32 SCt 
ATO hGn law eds W078; U. 1S. Vv. > Milli- 


ken Imprinting Co., 202 U. S. 168, 26 
Sct 572, 50 L. ed. 980; Harley v. 
De So1gs | WAS. +229). 25 SCti 684; 
49 L. ed. 1029; U. S. v. Edmonston, 
Sie Ws) Se 500, 2h SCt 718) 45 Ly. ed. 
971; Bonner v. U. S., 9: Wall. (U. S.) 
156, 19 L. ed. 666; Gulf Transit Co. 
Vales. 1143 Ct. Cl. 1183; Hopkins: v- 
nee syle Ct. Cl. 624. 

[a]. Such a liability can be created 
only by some officer of the govern- 
ment lawfully invested with power 
to make such contracts or to per- 
form acts from which they may be 
lawfully implied. Eastern Exten- 
sion, ete, Tel. Co, v. U. S., 2512U.'S: 
355, 40 SCt 168, 64 L. ed. 305; Ball 
Engineering Co. v. White, 250 U. S. 
55, 89 SCt 393, 63 L. ed. 835; Tempel 
SEV ACM Las. Slade oo) wo Ct) 56; 
. ed, 162; U..S. v. Buffalo, etc., 

= S. 228, 34 SCt 840, 58 
TL. ed. 1290: Langford v. U. S., 101 
eecie sais. 25 ved? 1.010. 

[b] Some consideration must have 
moved to the United States to con- 
stitute a cognizable contract for the 
payment of money, or the money 
must have been received charged 
with a duty of paying it over, or 
claimant must have had a_ lawful 
right to it when it was received, as 
in case of money paid by mistake. 
SN Ue Sooo . oo taoo24e du. ed: 
442. 

[ec] Jurisdiction extends to: (1) 
A claim to recover back money de- 
posited with a collector of internal 
revenue to be applied on a proposed 
compromise which is rejected by the 
government and the money applied 
to an assessment of taxes and penal- 
ties against the depositor. Bough- 
FOV LES le Ch Cl. 330. ¥C2)eThe 
account of a circuit court commis- 
sioner. U. 8. v. Ewing, 140 U. S. 
WAC dil sGCte 743, sbedu, ed. 88850 U.S: 
Rinox el 28 FU. S.0 200,099 SOts Os, 
32 L. ed. 465. (3) Salary claims. 
Mehean vy. U.S., 45 Ct. Cl. 95; Pats 
fom Se , Ct, Cl. 3625: Moore. v. 
Tees 45'Ct. Cl. 189.° (4) A’ disputed 
claim of a member of congress for 
mileage. Wilson v. U. S., 44 Ct. Cl. 
428. (5) A claim of a naval officer 
for expenses. U. S. v. McDonald, 
HOSE 47 ion DO SOte 117, wos eds 
506; Seat v. U. S., 18 Ct. Cl. 458. (6) 
A claim for repayment of an excess 
paid for public lands. Medbury v. 
ee Sees OU. JSh- 4928-119 St. 5.08; 
Avent) wedeei19. (Ty A claim for sthe 
purchase price on an entry of public 
land canceled as void. Emmons vy. 
Weusom4tge red. 265% (8) A: claim ffor 
money paid to the government by 
mistake. Knote v. U. S., 95 U.S. 149, 
94 L. ed. 442. (9) A claim for money 
erroneously taken by a revenue offi- 
cer. Schlesinger v. U. S., 1 Ct. Cl. 
16. (10) A claim for money. received 
through the fraud of a government 
agent. U. S. v. Boston State Nat. 
Bank, 96 U. S. 30, 24 L. ed. 647. 
(11) A claim to recover a fine paid 
to a court that had no jurisdiction. 
Devlin, Vo sU.. Sy 2 Wt Cha266. wC12) 
A claim for the price of property 
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which the government contracted 
for but refused to accept. Gibbons 
v. U.S, 8 Wall. (U. S.) 269) 719) i. 
ed. 453. (13) A claim for property 
delivered in pursuance of a void con- 
tract. Heathfield v. U. S., 8 Ct. Cl. 
213. (14) A claim on a parol con- 
tract wholly or partly performed on 
one side. Clark v. U.)S., Pees: 
539, 24 L. ed. 518. (15) A claim for 
Gamage to leased property. U. ; 
v. Bostwick, 94 U. 53, 24 Iu, ed. 
65. (16) A claim for salvage cf 
property of the United States. U. Ss. 
v. Morgan, 99 Fed. 570, 39 CCA 653 
[app dism 22 SCt 931, 46 L. ed. 
1263]. (17) A claim by a lessee of 
the war department dispossessed be- 
fore the end of his term. Dunbar v. 
Wess, ©22 CE) Cl. 09) = Gis eA ekaim 
for the unpaid balance of interest 
on a judgment against the United 
States recovered in another court. 
Bloodgood’ y. U: S., 39 Ct. Cl. 69. 
(19) A claim for money illegally ex- 
acted by a government officer. Doo- 


ley iv. U. §S.;) 1822S. 2227621 SCt 
762, 45 L. ed. 1074; Swift, ete., Co. 
Vi Wi Se 111 US as Comzes, 


28 L. ed. 341; New York Cons. Card 
Co: Bsn UsiSis 2ONGEANGCT sian 2020 )52& 
claim upon bonds assumed by _ the 
United States. Morrell v. U. S., 7 
Ct. Cl. 421. (21) A claim for private 
property appropriated to public use. 
U. S. v. Great Falls Mfg. Co., 124 
U.¢S.4581, SESCEV 6324 Sie Tus ed.) 52:7, 
112° W.Ss 645, 5 SCt 3065) 28... ed: 
846; U. S. v. Russell, 13 Wall. (U. S.) 
623, (200i ed: 1474; Hood v.. U.4S., 
46° Ctl Cli 305) Walls. v._ U.S.) 44 (Ct: 


Cl: 482ceMornissvie U2) S5,), 302 Ct. | Cl. 
162;  Dunnington “ves WU. (Si, )24-.Ct. 
Cl. 404 [rev on other grounds 146 


WAS. 338) 13. SOt 1719) 36 see eds 996i); 
Merriam v. U. S., 29 Ct. Cl. 250. (22) 
A claim for a refund of taxes. 
delity -Trust Co. v. U. S., 45 Ct. Cl. 
362. (283) A claim for property sup- 
plied for the use of the army. Salo- 
Mon Wat UileSs 19) Wall. CUises.))- iLTs 
22 L. ed. 46. 

{d] Jurisdiction does not extend 
to: (1) Directing what adjustment 
of salaries shall be made by the 
postmaster-general. Birdsong Ve 
UW. S., 34 Ct Cl. 437. (2) A claim for 
mere nominal damages for breach of 
contract. Grant v. U. S:, 7 Wall. 
CURIS uals Slee Oe weds Oats (G8). A: 
claim for repayment of the proceeds 
of property confiscated and sold by 
the confederate government. Faw- 
cettiv, WAS: 25uCts Cl. L782 .(4)- An 
alleged contract, based on the state- 
ment of a commanding officer:of a 
frontier post that he thought the 
government would pay a reasonable 
compensation for services. Legare 
ve U. St, 24° Ct. Cl. 2513. = (6). Ama ction 
to recover fees as a witness before a 
committee of congress, where there 
is no statute allowing the same nor 
any implied contract therefor. Lilley 
Ve Oe Sy L4aiCt. Cld300re(6) <A speti- 
tion to cancel a judgment lien un- 
lawfully placed on property of the 
petitioner by a United States officer. 
Holmes v. U. S:, 78 Fed. 518. (7) 
A claim for compensation as a wit- 
ness before congress. Lilley v. U. S., 
14 Ct. Cl. 539. (8) A claim for serv- 
ices as a pension agent. Knapp v. 
U.S: Dev. Ct. Cl. 132:, (9)..An-obli- 
gation assumed by the government 
for the Indians by treaty. Langford 
Vi, Se elan Cte Clasasahete 1010 WS: 
341, 25 L. ed. 1010]. (10) A claim 
for property destroyed in the bom- 
bardment of a town. Perin v. U. S., 
12. Wall. (USS) weld, 2 Oise. 5412 
faft) Zr Ct. iCligeZ 23a eo mGel ye AS Claim, 
for money voluntarily paid to the 
government. U. S. v. Wilson, 168 

. §. 278, 18 SCt 85; 42 L. ed: 464. 
(12) A elaim for the proceeds of a 
captured vessel lost through failure 
of a bank. Coudert v. U. S., 175 
U.S. 178, 20 SCt 66, 44 Ted. 122. 
(13) A claim for compensation of 


x [§ Bue 


| government of the Untied States,’? or for damages, 


Ua fSbuive 


deputies 
24 L. ed, 578; 


to eourt officers. 
Meigs, 95. U 


S. 748, 


U. S. v. McDonald, 72 Fed. 898, 21 
CCA 347; Powell -v.. U. S., 60 Fed: 
687; Bollin v. Blythe, 46 Fed. 181. 


(14) A claim for the use of hired 
property by a government employee 
for a purpose other than that for 
which it was. hired. Carpenter v- 
U..S., 45 Bed, 341. (15). A, claim on 
a contract with the president for 
secret service. Totten v. U. S., 92 
U. S. 105, 23 L. ed. 605. (16) A claim 
for proceeds of confiscated property. 


Knotenve Ue S.5 Sb. Us eSe4 9) 2a 
ed. 442. 
[e] In patent cases (1) claims 


over which the court has jurisdic- 
tion extend to those for compensa- 
tion for the use thereof arising from 
contract expressed or implied. Farn- 
ham v. U. S.; 240. U. S.,.537, 36 SCt 
427, 60 L. ed. 786 [mod 49 Ct. Cl. 
191; U. S. v. Société Anonyme des 
Anciens Etablissements Cail, 224 
Ty. ‘S:, 209," 32, SCt. 479, 56) Li.) led. 778 
faft. 43 Ct. Cl. 251; 0. S._v,. Palmer: 
128° 0.08. 262, 9, SCt, 104, 32) Te neds 
442: Coston v. U. S., 33 Ct: Cl. 438; 
Berdan Fire-arms Mfg. Co. v. U. S., 
96 Ct. Cl. 48; Gill).v., USsS., (25 et 
Cl. 415; Morse Arms Mfg. Co. v. 
UaS,, L6nCt.-Ch’ 296; ekeever wiv 
UsS,, 4 Cts Cll 396s Burns, ves 
4 Ct. Cl. 113.° @) Tt was: formerly, 
held that in the absence of such 
contract such jurisdiction does not 
extend to infringement cases. Rus- 
Selle (Ui Supel Spin Some Osea eens oe 
899, 45, Lx. ed. 1210550, S: iv... Berdan 
Firearms Mfg. Co., 156 U. S. 552, 15 
Sct 420, 391: jedi, 530; Henry av. 
UsiS) 88. Cts 7Clee6 357 Woods. “Wess 
36 Ct. Cl. 418; Dashiell v. U. Si, 36 
Ct. Gl., 1153) Coston v.42 U7 Ss eos, Cla 
Cl 438. (3) But the act of June 25, 
1910: (36 (Ue SwiStimatet.. 85 inex 4g» 
authorizes suits in the court of 
claims for compensation for the use 
of a patented invention by | the 
United States without a license from 
the owner or lawful right, E. W. 
Bliss Co, v.U. St 253 W248. TSioeeo 
SCt 455, 64, L. 
Cl. 47]; Crozier v, Aktiengesellschaft, 
224 U. S. 290, 32 SCt 488,.56 L. ed. 

“2 wi IW Bliss) Co; v2 /UraSiw bs 
. 47; Brothers: v. U..S., 52 Ct. 


[f{] Claims under the revenues 
laws (1) based on an implied con- 
tract to refund taxes paid, are 
within the jurisdiction of the court. 
Campbell v. U. S., 107 U. S. 407, 2 
SCt) 759, 927. Ta, sedpb92).e Ue Sige 
Pittsburgh Real Est. Sav. Bank, 104 
Wiss, 4285126 Ts. ved, 908 .Wemiswmue 
Kaufman, 96 U. S. 567, 24 L. ed. 792; 
Durant v.-U._S.,.28) Ct. Cl. 356; Ken- 
nedy iv. U.-S., 23.Ct.. Cl, 363; Broula- 
tour: v.. U.S. 7, Ct. Cl. 555;, Schles- 
inger; Vv.) Use 'S., ce -Ct<-Cl. 263, Beats. 
ve. W'S. Dev... (Cty p@lAS Ss) alse (2) 
Where a claim for the refunding of 
a tax illegally collected is allowed 
by the commissioner of internal 
revenue, but payment is refused by 
the accounting officer, suit may be 
brought directly against the govern- 
ment in the court of claims. Edison 
Mlectric) Tlum: Co... Us.Sales Cilom 
208. (3) In some earlier cases it 
was considered that controversies 
under the revenue laws were not 
within the jurisdiction of the court. 
Nicholl v. U. S., 7 Wall. (U. S.) 122, 
19 L. ed. 125; Campbell-v. U. S., 12 
Ct... Cl.) 470; Kaufman ov. Ur Sx iii 
Cts.Cly, 659" [ath 96h 0s... dba enantio 
ed. a7 02h Turners vies ss aces, 
367; Shelton v. U.S, 
Nicoll wv. U.S: 7 Ct Cla 36.) Dohernsay, 
Ve U.S... 6 Ct. ICl= 90; -Portiand seo: 
v. U. S.,5 Ct. Cl. 441" [app ‘dism 5 
Wall. 1,. 21. li. ed. 1437; 

[g] Where a commissioner’s ac- 
count is suspended at the treasury 
for explanation, and none is given, 
the court will not exercise jurisdic- 
tion, Allen vi U. S., 40°Ct Clenng 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


Se A 


ed. 852. [aff 53 Ct., 


Ct Gls 
8',Ct. Cle 4 8m 


§§ 876-377] 


liquidated or unliquidated,’* in cases not sounding 
in tort,‘* in respect to which claims the party would 
be entitled to redress against the United States 
either in a court of law, equity, or admiralty, if 
the United States were suable;7> but it is provided 
that the jurisdiction of the court shall not extend to_ 
hearing and determining claims growing out of the 
late Civil War and commonly known as ‘‘war 


Laff 
L. 


204 U. S. 581, Sal 
ed. 634]. 
[h] A petition for.the reforma- 
tion of a contract with the federal 
government, and for damages for 
breach of such contract as reformed, 
is within the jurisdiction of the court 
of claims. U. S. v. Milliken Im- 
printing Co., 202° U. S. 168, 26 Sct 
ae 50 L. ed. 980 [rev 40 Ct. Cl. 
73. Jud. Code § 145; Cramp, etc., 
Ship etc, Bldg. Co. v. Uy S:, 216 
U. S. 494, 30 SCt 392, 54 L. ed. 587; 
Smithmeyer v. U. S., 147 U. S. 342, 
io Ct. 320. 37 Tisved. 1963... S.. Vv. 
Great Falls Mfg. Co., 112 U. S. 645, 
& Set. 306, 28 LL. ed. 846; U. S. v. 
Clyde, 13 Wall. (U.-S.) 35, 20 lL. ed. 
a9, Cameron v.-U. S.,30- Ct. Cl. 340; 
Morris v.. U..S.; 30. Ct. Cl.- 162; Mer- 
mMamv. UW. §., 29 Ct. Cl. 250; Shea 
v. U. S., 26 Ct. Cl. 17 [rev on other 
grounds 152 U. §S. 178, 14 Sct 519, 
38 L. ed. 403]; Dunnington v. U. S., 
24, Ct. Cl. 404; Dunbar vy. U. S., 22 
Cec. 109; Blount vs U.S: 21, Ct-Ch 
274; Mitchell v. U. S., 18 Ct. Cl. 281; 
Nortnern Pac. KR. Co.v._U. S,.15 Ct: 
Cieszs. sDeviin vy... WU, Sis Ct. Cl. 
woo Morrell vy. UW. -S;. 7. Ct. Cl. 427; 
Brecht Vv... S..6 Ct. Cl. 113; Rado= 
Wiehav. U. S., 5 Ct. Cl. 5415-Sweeney 


27 SCt 324, 


Neem. 2 oo Ct. Cl’ (285 “Borert. Vv. 
Mess, jt. Cl. 18. 
74, Jud. Code § 145; Basso v. 


reese Loo U.S. 602, 36. -SCt 2267-60 
L. ed. 462 [aff 49 Ct. Cl. 700]; Her- 
Perdew 8, 222 Ui. o.. Dds, 32. SCt 
179, 56 L. ed. 316; Juragua Iron Co. 
veaWerseeci2 Ul. 297,.29 SCt 385s 
53 L. ed. 520 [aff 42 Ct. Cl. 99]; Rus- 
Mele pos ene tse... o16,° 21 SCL 
899, 47 L. ed. 1210; Belknap v. Schild, 
161 U. S.-10, 16 SCt 443, 40 L. ed. 
599; U. S. v. Berdan Firearms Mfg. 
Co, 156 U.S. 552, 15 SCt 420, 39° L. 
ed. 530; Schillinger v. U. S., 155 U.S. 
ness, 15. SCt 85, 39. ed) 108 [dist 
US “v. Palmer, 128 U.S. 262,°9° SCt 
HOt 32 T ed. 44215 Hill v.00. S., 149 
Wes D9s, Lo 1SCt 1011-37 ed, 862; 
Macey Ones, fol Wes, 1, 9) SCE 
669, 33 L. ed. 90; Langford v. U. S., 
MOLE So sai, 25. Iu. ed. 1010e- U.S; 
Vv. Smoot, 15 Wall. (U. S.) 36, 21 L. 
ed. 107; Morgan v. U. S.. 14 Wall. 
(WU. S.) 531, 20 L. ed. 738; Gibbons 
Verse. 8 wall, CU.S:) 269,29) 14, ed. 
453: Bigby v. U. S., 103 Fed. 597 
[aff 188 U. S. 400, 23 SCt 468, 47 L. 
ed. 519]; Holmes v. U. S., 78 Fed. 
514; Mills v. U. S., 46 Fed. 738, 12 
LRA 673; Carpenter v. U. S., 45 Fed. 
341; Bowe v. U. S., 42 Fed. 761; Car- 
penter v. U. S., 42 Fed. 264, 45 Fed. 
341° Castelo v. U. S., 51 Ct. Cl. 221; 
Berger v. U. S., 386 €t. Cl. 243; St. 
Louis, ete., Transp. Co. v. U. S., 33 
Ct. Cl. 251 [aff 184 U. S. 247, 22 SCt 
350, 46 L. ed. 520]: Mann vy. U. S., 
39 Ct. Cl. 580; Ingram v. U. S., 32 
et. Cl, 147 [rev on other grounds 
172 0. S. 327, 19 SCt 177, 43 Li. ed. 
465]; Johnson v._ U. S., 31 Ct. Cl 
262: Hayward v. U. S., 30 Ct. CHEESE 
MeArthur v. U. S., 29 Ct. Cl. 190) 
Gibson v. U. S., Sere, fee 
1 LePaoe pn Le A . ed. 
ein ta SO BOAO 


Vee Sy 
VU, Sep Cty Claire {aff 13 Wall. 
(CU, S.) 633;,) 20 Li. ed. 711]; Dennis 
lies 2 Ct El, 210; Spicer v. 
ere te Ce. Cli 3165 Milwaukee, etc., 
anal “Conv, [Us Ss, 15'Ct, Cl. 187; 
Pitcher v. U. S., 1 Ct. Cl. 7. 

[a] Where officers in the naval 
service of the government take a 
vessel from the possession of the 


2 


master against his protest and place 
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provided *® that, 


a naval officer in command and send 
her to render assistance to another 
vessel in the service of the govern- 
ment, their act is tortious. No con- 
tract can be implied, and the owners 
are without remedy under the juris- 
diction of the court of claims. Plant 
Inve iC Onin Oe. S., 45 Ci Cl 374. 

[b] The wanton destruction of 
property by soldiers who had been 
sent to the vicinity to protect it, to 
the exclusion of the local authori- 
ties, is a matter which may stronely 
appeal to the legislative branch of 
the government, but as to which the 
court is without jurisdiction. Gar- 
ber.v. U...S:,.46 Ct, Cl. 503, 

[ec] Where injury to premises was 
a consequence and not an immediate 
result of the construction of the 
tunnel for the water supply of 
Washington city, the court of claims 
had jurisdiction. Alexander v. U. S., 
AOC El, WS2O 

[d] An action to recover back 
money illegally exacted under com- 
pulsion is not an action sounding in 
tort, and the court may entertain 
jurisdiction. Basso v. U. S., 40 Ct. 

[e] Abolition of office.——The order 
of the military governor of Porto 
Rico in 1899 abolishing the office of 
solicitor or procurator was not a 
tortious act, although it deprived 
claimant of an office. The court has 
jurisdiction of a suit to recover the 
value of the office. Such a claim 
arises out of the act of a public offi- 
cer and not out of the treaty with 
Spain; and the court is not inhibited 
from exercising jurisdiction by Rev. 


St. § 1066 Alvarez v. U. S., 42 Ct. 
Cl; 458. 
75. Jud. Code § 145; U. S:, v.. Cor- 


nell Steamboat Co., 202 U. S. 184, 26 


Sct 648, 50 L. ed. 987; Wells v. 
Roper, 44 App. (D. C.) 276. 
76. (38 St. at 


Act March 4, 1915 
1. 2996: ce. 14058 5). 

[a] For decisions with reference 
to war claims.—U. S. v. Winchester, 
Che Ry, COme Oot Ue Sn, Coa LOOUSGL 
993. 41 -h. Ved, 1455. Austin v. 
ULaS an tok Deas Abie Loose 16.7 30 
Pyeds 2UGte Wao. (Va eUr ye OOF U.S. 
265, 25 L. ed. 322; Spencer v. U. S., 
Gi eo Sy ert, 23) i. ved. 462) Us Ss 


v. Home Ins. Co., 22 Wall. (U. S.) 
Ore llr Cl, Clore SDLOUL UV We Se, 
20) Walled sa. 400) 22) lian eG. nod ds 
Slawson v. U. S., 16 Wall. (U. S.) 


310, 21, ji. ed: 856; Carlisle v. U.S: 
16 “Wall” CU. \S.),147, 21) ly. ed. 4267 
U. S. v. Kimbal, 13 Wall. (U. S.) 636, 
20 L. ed. 503; Pugh v. U. S., 13 Wall. 
(Sie Gea) 20. ed, 711-4 Ue Sy. 
Russell, 13 Wall. (U. S.) 623, 20 L. 
ed. 474: Filor v. U. S., 9 Wall. (U. S.) 


Cte Cis 55 
Cl. 559; Bellah v. U. S., 39 Ct. Cl. 
396; Berkeley County Ct. v. U. Ss 
88 Ct. Cl. 205;-Pennsylvania v. U. S., 
36 Ct. Cl. 131; Grimes v. U. S., 32 
GEeO@l es atynch vy. UU: S..vof Ct, Cl, 
62emibrown, vo. U. S.,,.298Ct. Cl'3945 
Leightcn v. U. S., 29 Ct. Cl. 288 [aff 
Gees Sole 16 SCt 495,740 heed: 
T081+) White v. U. S.,. 28 Ct. Cl. 57; 
Stovall v. U. S., 26 Ct. Cl. 226; Haym 
VOUeSeve Gt.2 Ol. L673 \Conard® iv, 
US 25-Ct. Cl. 433; Watson v. U. S., 
ob Ct C1116; Duffy v..U. S., 24 Ct. 
Cl. 380: Nance v. U. S., 23 Ct. Cl. 
463; Carter v. U.-S., 23 Ct. Cl. 326; 
Madison Female Inst. v. U. S., 23 Ct. 
Cl. 188; Overton Hotel Co, v. U. S., 
WHaCteeGl. 186° Murlone  v. UU. S., 
23 Ct. Cl. 32; Norfolk County Ferry 
Gommittee: vi °U. S., 23° Ct. Cl. 19; 
Myers v. U. S., 22 Ct. Cl. 80; Vance 
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claims,’’*® except claims for property sold under 
the Abandoned Property Act subsequent to June 
1, 1865,"" or other claims, which, prior to March 3, 
1887, had been rejected or reported on adversely by 
any court, department, or commission authorized to 
hear and determine them.7§ 

[§ 377] b. Claims Referred by Congress. 


It is 
where any bill,8° except for a pen- 


Ve Us Ss, (21 Ct.-Clo 488. witenell ve 
UOlSs., 210 Ct Cl, 4665" Blair wv. Se 
ZINCt Cl-253) Neal v. U.S, 21 Cty OE 
240; Heflebower v. U. S., 21 Ct. Cl. 
228; .Kord  v. U.S, 19) Ct. {Cl 510. 
Green v. U. S., 18 Ct. -Cl. 93; Dykes 
167 Ct. Cl. 2289)" Smith was 
189; Thomas v. 
273; Haycraft v. 
. 483 [aff 22 Wall. 81, 
Cones ‘v,. U."S!,i8) C& 
Cle 829) Nerrys avi Wa Sek Salta Ol 
277; Pennsylvania Co. v. U. S., 7 Ct. 


@l.>4015:, Browns v0. U.S 6 UCtrcE 
Md; Bryan’ v.01 Ss 16 Ct. <Cla Wess 
Patterson *v.°U. Si, 6° C&y ‘Cl. 5408 


Provine v. U.S.;.5 Ct, Cl.-455; Kim- 
ball vi U2 =S5 bCt. "el. 252° frev | on 
other grounds 13 Wall. 636, 20 L. ed. 
503]; Russell v. U. S., 5 Ct. Cl. 121 
[aff 13 Wall. (U. S.) 623, 20 L. ed. 
474]; Bishop v. U. S., 4 Ct. Cl. 448; 
Waters v. U. S., 4 Ct. Cl. 389; Slaw- 
Son*v. ;U: S:, 4 Ct. Cly 87° Gaither “v2 
USS 3-Ct: Cls 191° Gearing vo UL Ss 
3Ct. Cl 1655" Ayres? v2 U.) Se, 23 Ct: 
Clie iClarkeve-sU. Sel Ct. Crata ae 
Corbettivea Uses... b- Ch ClaAls9. 

77. Jud. Code § 162; Thompson v. 
U. S:, 246 U. S. 547, 38 SCt 349, 62 
L. ed. 876. \ 

[a] The effect of Jud. Code § 162 
is to revive the abandoned or cap- 
tured property act so far as the 
remedies it provided are concerned, 
and again to provide a forum for 
the enforcement declared therein. 
lincoln: v.47 U.< S750 Ct Cl. 70: 

[b] Case not within statute.—The 
court of claims has no jurisdiction 
to award to claimant proceeds of 
cotton seized under the act of March 
3, 1868, where cotton had been sold 
to Confederate states of America and 
payment had been made in bonds, al- 
though seller retained possession of 
cotton until seizure, and at that time 
bonds had become worthless, because 
of fall of Confederacy. ‘Thompson v. 
U._S., 246° U7 S.-.547, 38 -SCt- 349, 162 
LL. ed:-876 [aff 51 Ct. Cl. 510]. 5 

78. 22-U. S. St. at LL. 485 © 116 
§ 8; Emmons v. U. S., 42 Fed. 26; 
Hoyne v. U. S., 38 Fed. 542; Stanton 
v. U. S., 37 Fed. 252 [rev on other 
grounds 70 Fed. 890, 17 CCA 475]; 
Gayer v. U. S., 33 Fed. 625. 

[a] Disallowance by first comp- 
troller is not a rejection by the de- 
partment. U. S. v. Harmon, 147 U. 
S. 268, 13 SCt 327, 37 Li. ed. 164: [aff 
43 Fed. 560]; U. S. v. Rand, 53 Fed. 
348)-°3 CCA 556.” Contra Preston: vy. 
W.AS,, 78 “Med 417:" Rand svn. sU ese 
30 Med. 671" faff-53° Med? 348, 3’ COL 
556]; Bliss v. U. S., 34 Fed. 781. 

[b] .Merely referring to account- 
ing officers does not make the deci- 
sion of the official final, but the 
court has jurisdiction. Crispin v. U. 
S 6eCt. Cl 5595 Valdez, evr JU. =Se 
L6"€t) Cl. 5503 Shaw. v.-U.iS:, 9 Ct-Ck 
388 [aff 93 U. S. 235, 23 lL. ed. 880]; 
Bogertiv.. UsS5c 3) Ct Ch 18° Powell 
Veni se, lee tat Clea OO. 

79. Jud. Code § 151, 

[a] The intent of congress (1) 
was to grant to either house the 
power to refer to the court of claims 
for investigation. any claim which 
congress might constitutionally pay. 
Chieves v.. Us Si, 42) Ct. Cl. 21. —@) 
The object of the Bowman Act was 
to relieve congress ‘and their com- 
mittees from the inconvenience and 
labor incident to the investigation of 
claims, and to secure to the govern- 
ment the protection of judicial in- 


vestigation. Widmayer v. U. S., 42 
Ci Ges 5197 
80. Jud. Code § 151. 


[a] It is the bill referred which, 


mr abel 


Ga 
is 
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sion,®! is pending ®* in either house of congress,®* 
providing for the payment ** of a claim ® against 
the United States,8® legal or equitable’? or for a 
grant,®® oift,8° or bounty °° to any person,®! the 


gives character to the matter be- 
fore the court. Atlantic Works v. U. 
Bee ouCt. Clero7. : 
{[b] The use of the word “claim” 
will not divest the court of jurisdic- 
tion if it appears that the reference 
was under the act and that a bill 
was pending in the house referring 
it. Dowdy v. U. S., 26. Ct..Cl. 220. 
_{e] General law.—A_ bill which, 
if enacted, would be simply a gen- 
eral law providing for the payment 
of a class of claims, is not a bill 
which may be referred. Shawnee, 
ete.; Indians -v. U, S., 47 Ct. Cl. 321. 


81. Jud. Code § 151. 

82. Jud. Code § 151; Mesha v. U. 
See Cte C1125 8: 

83. Jud. Code § 151. 

84. Jud. Code § 151; Cahalan v. 
ruse ay Ge, .C).. (280. 

[a] A bill referring a claim for 


use and occupation of real estate in 
New Orleans is equivalent to a bili 
“for the payment of a claim against 
the United States, legal or equi- 
table,’ and if from the language of 
the bill the court can determine 
that a claim exists which congress 
desires the court to investigate to 
aid them in determining whether 
Such claim should be paid, the court 
can take jurisdiction, although the 
bill does not in express terms pro- 
vide for the payment of the claim. 
Leahy v. U. S.,.41 Ct. Ch. 265. 

[b] Where the bill referred does 
not provide for the payment of a 
claim to any beneficiary whomso- 
ever, but is simply a direction to 
the secretary of war to investigate 
concerning the alleged taking or de- 
struction of property, it is not a bill 
contemplated by the statute, and the 
court is without jurisdiction. Bellah 
Vinee, h oo wt Clin 396, 

[ec] A bill which provides only 
for an “accounting” cannot be re- 
ferred, nor can the court entertain 
jurisdiction. Meeha v. U. S., 48 Ct. 
Cl...258. 

[d] Where the bill referred 
merely provides that the claimant 
may bring suit in the court of 
claims, it is not a bill for the pay- 
ment of a claim or for a grant, gift, 
or bounty pending in congress, but, 
on the contrary, it is a bill to take 
the claim out of the domain of con- 
gress. The court cannot be called 
upon to exercise in advance the les- 
Ser judicial function of finding the 
facts in a case which, if the bill be- 
comes a law, it will later be called 
upon to “hear and determine.” Ca- 
halan v. U..S., 42 Ct. Cl. 280. 

[e] A bill which confers judicial 
power upon the secretary of the in- 
terior to determine what amount is 
due to claimant is not a bill for the 
payment of a claim, although it di- 
rects the secretary of the treasury 
to pay the amount so found due. 
White River Utes v. U. S., 43 Ct. Cl 
260. 
[f] A bill directing the court to 
make findings and report to con- 
gress is not a bill for the payment 
of a claim or for a grant, gift, or 
bounty. Missouri vy. U. S., 43 Ct. Cl. 


8202 
Pe eo. se JUd,.Ccodev Sod. 

[a] A war claim cannot be re- 
ferred. To this extent the statute 


providing for reference was re- 
pealed by the Omnibus Claims Bill 


Of, March 4, 1915 .§ 5.. Chase vy. U:. 
Sto: Clon Cla. 293, 

86. Jud: Code § 151; Vincent v. 
Wp os eo) LO te Ole 406 


87. Jud. Code § 151; Duncan v. 


VETS. 48 Ct Cl y488s. Missouri ov 0. 
Dae Poet mbes oie 

BS. Jud. «Code, §yl5 l, 

g9. Jud. Code § 151. 


For iater cases, developments and changes in the law see cumulative Annotations, 
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90. Jud. Code § 151. 

91. Jud. Code § 151. \ 

92. Jud. Code § 151. 

[a] Where a committee trans- 


mits a pending bill, the court is re- 
stricted to the relief claimed there- 

Choteau v. U. S., 20 Ct. Cl. 250. 
[b] When both houses unite in 
referring a claim by special statute, 
which either might refer by reso- 
lution, a rational purpose must be 
ascribed, to wit, that congress in- 
tended that the court should con- 
strue laws and treaties and estab- 
lish legal conclusions. The words 
“report the same to Congress” in a 
special act do not in themselves 
destroy the power to enter judgment. 
Ayres v. U, S., 44 Ct. Cl. 110. 

93. Jud. Code § 151. 

[a] The jurisdictional restric- 
tions relating to claims growing out 
of treaty stipulations do not extend 
to cases transmitted for findings of 
yo only. Hayes v: U..S., 44 Ct. Cl. 

[b] The court has no jurisdiction 
of questions of law under the Bow- 
man Act except as incident to the 
Settlement of facts. Griffin v. U. 
Sa. 360 Ctr Cle 278; 

[c] Whether a certain statute 
ought to be considered as retroac- 
tive is a question of law which 
the court cannot determine in a case 


in. 


eee, Davison v. U. S., 43 Ct. Cl. 
[a] Recitals of ownership in a 


statute referring a certain claim 
for rentals do not require the court 
of claims to accept such ownership 
as a fact, nor operate as an estop- 
pel, but such court may consider the 
question of title. Kinkead v. U. S., 
POM. Seuss, Le Set ive. 87 Al ved. 
1152 [dist U.S. v. Jordan, 113° U: 
S2 418, 6 SCt 585, 28 i,’ ed." 10137) 

[e] The fact of loyalty is not ju- 
risdictional (1) under the Tucker Act, 
and, notwithstanding the disloyalty 
of the claimant, the court may find 
the facts relating to the merits, 
leaving it to congress to determine 
whether the claimant shall be paid. 
Dare le Eves Uns. p peat Ole 12M. WiCo) 
The court may find the fact of loy- 
alty or disloyalty at the request of 
either party for the consideration of 
congress. ‘Hunt v. U. S.,"45 Ct. Cl, 
566. (3) Judicial Code § 184 was re- 
pealed by operation of the act of 
March 4, 1915 (38 U.S) St. at Li: 996 
ec 140 § 5). 

(f] Question as to counterclaim. 
—Under the act of March 8, 1899 (30 
St. at L. 1191), providing “‘that the 
awards in. the cases of individual 
claimants shall not be paid until the 
Court of Claims shall certify to the 
Secretary of the Treasury that the 
personal representatives on whose 
behalf the award is made represent 
the next of kin,’ the fact that the 
claimant represents the next of kin 
alone can be certified, and the court 
will not try a question of counter- 
claim on a motion for a certificate. 
The Henry, 35 Ct. Cl. 393. . 
_ [g] Special authority to examine 
into law.—(1) Questions of law and 
fact may be inquired into by the 
court where the terms of the refer- 
ence under a special act so author- 
ize. Oakes v. U. S., 174 U. S. 778, 19 
SCt 864, 43 L. ed. 1169 [aff 30 Ct. Cl. 
378]. (2) So where a jurisdictional 
act requires the court to determine 
the existence of a title “according 
to the rules and principles of law 
and equity” and to determine “what 
amount should be paid, if anything,” 
to the claimant “for the appropria- 
tion of the land,” the decision in- 
volves not merely averments of fact 
but a conclusion of law, notwith- 


1 
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house in which such bill is pending 9? may, for 
the investigation and determination of facts,®* refer 
it to the-court of claims,®* which shall proceed with 
it in accordance 


with such rules as it may adopt,?° 


standing the court is required to re- 
port the facts to congress. Ayres v. 
WSs Led (Cem IG Ter Oe 

[h] Notwithstanding the court of 
claims has once found the facts (1) 
in a case under the Bowman Act, yet 
if it is again referred by one of the 
houses of congress under the Tucker 
Act, the court will reéxamine the 
case and again report the facts. 
Hartiens” vi Ue S342 eOt, Gly enes 
Whiter Vv, ULeSh 33 (CLM Gi sb oar 
But where a ciaim investigated by 
the court of claims under the Bow- 
man Act is paid by congress on the 
statutory condition that the receipt 
of the amount awarded by the court 
shall be a full and finai discharge 
of the claim, it is absolutely extin- 
guished and barred, and cannot be 
reéxamined by the court by virtue 
of a second reference by the com- 


mittee.. Pilkington v. U. S., 36 Ct. 
Cll 35%: P 

94. Jud. Code § 151. 

[a] A ‘resolution referring a 


claim (1) is merely the medium or 
vehicle by which a bill is trans- 
mitted to the court, and performs no 
other office. Missouri v. U. S., 43 Ct. 
Glen827. (2) It does not broaden 
or affect jurisdiction, which is de- 
rived from the statute and from it 
alone. One of the houses of con- 
gress cannot enlarge the statutory 
jurisdiction of the court. Sampson 
View Ue bs eae ECL NGS, Bise 

{b] Referring a claim does not 
confer jurisdiction on the court, 
where jurisdiction is exclusive in 
another tribunal or _ officer. Boehm 
Vi) Un¥S. cde Chee Clea 2910: 

{c] If the claim is referred by 
act of congress, the court will not 
go behind the act to ascertain what 
relief was intended by it. U.S. v. 
Weil; .35) ChaiGl..42: 

[d] A claim for extra service is. 
not ratified by a reference under an 
act to “determine and adjudge 
whether any, and if any, what 
amount is due said trustees for said 
extra service,’ even though it at 
the same time prescribes a rule for 
the measure of damages, and the 
extra service was rendered with the 
understanding that it was to be sub- 
ject to the approval of congress. 
Roberts -v:U., 8S.) 6). Ct. "Cl, 84. 

[e] If a condition is imposed by 
the act referring the claim, it must 
be complied with. St. Louis, ete., 
Transp. ‘Co., v. U: Si, 83. Ch Cl, 251 
[aff 184 U. S.°247, 22 Sct 350, 46 
L. ed. 520]. 

_(f] Effect of reference as admig- 
sion.—Under the act of June 6, 1900 
(31 St. at L. 1612 c 839), providing 
that. the alleged items of pay due 
and unpaid to a claimant for serv- 
iceS aS lieutenant commander in the 
United States navy be referred to 
the court of claims, the words “lieu- 
tenant commander,” in the navy, 
were not a concession by congress 
that the claimant was in law or in 
fact an officer in the naval service 
during the period of his dismissal. 
Bishop v. U. S., 38 Ct. Cl. 473 [aff 
197 U. S. 334, 25 sect 440, 49 L, ed. 


780]. 
Jud. Code § 151. 


95. 
inquiry.—Winton v. 


[a] Extent of 
Amos, 51 Ct. Cl. 284: Murphy v. U. 


S., 35 Ct Cl, 494°) U.S. vy, Weil, 35 
Ct. Cl. 42; U. S. v. La Abra Silver 
Min. Co., 32 Ct. Cl. 462. [aff be 


U.S. 423, 20 SCt 168, 44 L. ed. 223]. = 
[b] The “case” referred under a 
Tucker Act reference by one of the- 
houses of congress is the case set 
forth and described in the bill; and, — 
if the bill for the relief of a claim- 
ant is limited to one amount named, 
it cannot be assumed that the house — 


adi eile EAT ae Dy 
same title, page and note number, 


§§ 377-378] 


and report to such house the facts in the case, 
and the amount,” where it can be liquidated,?® in- 
cluding any facts bearing upon the question whether 
there has been a delay or laches in presenting the 
claim or applying for the grant, gift, or bounty,°® 
and any facts bearing upon the question whether 
the bar of any statute of limitations should be re- 
moved, together with such conclusions as shall be 
sufficient to inform congress of the nature and char- 
acter of the demand,? and the amount, if any, legally 


or equitably due from the United 
ant. If, however, it appears to 


would have referred a bill 
larger amount. 
Ct, Cl. 378: 

[c] Accompanying papers may be 
examined to determine what claim 
is intended to be investigated, since 
this will not be determined from the 
letter of transmission. Cofer v. U. 
S80. Cty Cls. 131. 

{d] .The court will not confine 
_ the hearing to questions raised by 
special plea or “cross-bill,’ but will 
proceed to hear the issues raised in 
the record. Atlantic Works v. U. S., 
50°Ct. Cl. 16. 

96. Jud. Code § 151; Montgomery 
v. U. S., 49 Ct. Cl. 574; Missouri. v. 
Wiese 43) Ct. Cl32752 Wilkes) v.77 U. 
S., 43 Ct. Cl. 152; Fond Du Lac Band 
of Chippewa Indians v. U. S., 34 Ct. 


for a 
Sampson v. U. S., 42 


Cl. 426; White v. U. S., 33 Ct. Cl. 
368; Murfreesboro Presb. Church v. 
PeaiSiess Ct. Cl. /339;-Erifiin *v.* Us: 


Serseeet, Cl. 228+. Taylor. v.U. 6. 20 
Cry Cl.7 15. 

fa] The court will find facts 
only, leaving congress to-apply the 
law and afford the relief, unless ju- 
risdiction of the subject matter is 


aes Webb v. U. S., 20 Ct. CL 
87. & 
{b] Although the reference is by 


a@ special statute to hear, determine, 
and report to the house, yet, the 
ease being a congressional one, the 
court can find the facts only and 
report them. Griffin v. U. S., 33 Ct. 
El, 228... 

97. Jud. Code § 151. 

{a] Limit by jurisdictional act. 
—wWhere a claim is described in a 
jurisdictional act as ‘for loss and 
damage to barge, tools, and ma- 
chinery, resulting from a collision 
with the U. S. S. Colorado on the 
night of February 9, 1905,” the_re- 
covery must be limited to the loss 
of the barge, tools, and machinery, 
and cannot be extended to incidental 
losses, although directly proximate. 


Snare, etc. Triest Co. v. U. S., 46 
Cre Cl7.1 09. 
[b] Extra compensation.—If by 


the terms of a reference by con- 
gress the court is to pass on a claim 
and determine the amount due, it 
may allow extra compensation. Rob- 
erts v. U. S., 92 U. S. 41, 23 L. ed. 


646. 
Jud. Code § 151. 

[al Where a claim is neither a 
legal nor equitable demand in its 
character, the court will find the 
facts, but cannot assess the dam- 
ages. The relief to be given, if any, 
will be a gratuity; and the amount 
of a gratuity must be a matter of 
legislative discretion. Widmayer v. 
Waase 425 Ct Clie519: 

{[b] If a claim is referred back 
after disallowance and the resolu- 
tion so provides, the court may allow 
the actual value of supplies fur- 
nished, but it cannot under such 
reference award the claimant the 
contract price. Norris v. U. S., 2 Ct. 


Cl. ei 
Jud. Code § 151. 
Jud. Code § 151; Balmer v. U. 


151. 


é 
151; Barnes v. U. 


AG. Ct. ;.Cl.,. 7 
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the satisfaction | partments. 


{a] The terms of the reference 
may be such (1) as to authorize the 
entry of judgment, or they may be 
so qualified that the gourt may omit 
the entry of judgment and report 
the facts to congress with its 
opinion. Fond du’ Lac Band of Chip- 
pewa Indians v. U. S., 34 Ct. Cl. 
426. (2) Where the act directs 
both an “adjudication according to 
law” and that the court “report the 
same to Congress,” a final judgment 
will be rendered and, in due course, 
reported to congress. Irwin v. 
S) 23) Ct.) Cl 149" frev , on other 
grounds 127 U. S. 125, 8 SCt 1033, 32 
Dea 99. 

{[b] Where a claim for rent is 
referred, and a technical defense 
that claimant had no legal right as 
assignee to enforce the claim is 
waived by congress by joint resolu- 
tion, which remands the case and 
also provides that if claimant is 
found to be the equitable owner of 
the lease and in justice and equity 
entitled to the rents the court 
should render judgment in his favor, 
the court may also entertain an ac- 
tion for all the rent, even that in 
addition to that included in claim- 
ant’s first petition, but the terms of 
such joint resolution cannot be ex- 
tended to other than the particular 
case. Cross v. U. S., 14 Wall. (U. S.) 
479, 20° L. ed. 721. 

[ec] Equities.—If the act remand- 
ing the case opens up the whole case 
and confers “equitable jurisdiction” 
to “render judgment for such 
amount as right and justice may 
demand’ broader powers are con- 
ferred than existed when the case 
was before the court under its gen- 
eral juriSdiction. Inquiry should, 
however, be nevertheless confefred 
to the items of claims originally pre- 
sented to the proper department. 
Murphy v. U. S., 35 Ct. Cl. 494. 

5. Jud. Code § 151. 

[a] This requirement is manda- 
tory.—Hood v. U. S., 49 Ct. Cl. 669; 
Post v. U. S., 49/Ct. Cl. 105; Stovall 
Ve tee 26, Ct. C1226. 

[b] rt to  congress.—The 
rendition of such judgment does not 
preclude the court from. making a 
report to congress according to law. 
Hood v. U. S., 49 Ct. Cl. 669. 

6. Jud: Code § 151. 

7, Jud. Code § 151. j 

8. Mille Lac Band of Chippewas 
Ve Sea et, Cl e428, } 

[a] Power of court.—A_ special 
act of congress authorizing the court 
of claims to inquire into the merits 
of a claim, to determine what are 
the just rights in law of the claim- 
ant, “and if, on a full hearing, the 
court shall find the said claim is 
just,” to render judgment against 
the United States for the sum due, 
commits to the court the determina- 
tion of the legal rights of the claim- 
ant, and empowers it to pass upon 
all questions of law or fact affecting 
such rights. Oakes v. U. S., 174 U.S. 
778, 19 SCt 864, 43 L. ed. 1169 [aff 30 
CEC 378i. 

[b] Act Febr. 15, 1909 (35 St. at 
L. 619 c 126), giving the court of 
claims jurisdiction to hear and de- 
‘termine a suit by the Mille Lac In- 


dians on account of losses from the | 82; 
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of the court that the subject matter of the bill is 
such that it has jurisdiction to render a judgment 
or decree thereon,* it must proceed to do so,° after 
giving to either party such further opportunity for 
hearing as justice requires ;° and it must then report 
its proceedings in the matter to the house of con- 
gress by which the matter was referred to it.” 
Congress has also passed from time to time various 
special acts authorizing the court of claims to ad- 
judicate on particular claims.® 
Claims Referred by Executive De- 
Where any claim or matter® is pend- 


opening of their reservation refers 
a cause of action, but determines 
no rights other than the one to liti- 
gate, and it provides a forum having 
authority to adjudicate and enforce 


rights. Mille Lac Band of Chippe- 
was v. U. S., 46 Ct. Cl. 424. 
9. Jud. Code § 148, U. S. Comp. 


St. (1916) § 1139; U. S. v. New York, 
160 U. S. 598, 16 SCt 402, 40 L. ed. 
551; In re Sanborn, 148 U. S. 222, 13 
SCt 577, 37 L. ed. 429. 

[a] Nature of claim—‘“It is 
clearly contemplated that the claim 
or matter ‘pending’ in the depart- 
ment shall be one in which there is 
a claimant, and to which the United 
States are defendants, because that 


‘is the character of the ‘other cases 


pending in the Court of Claims,’ and 
also it is contemplated that the 
claim or matter refers to a money 
demand. The word ‘matter’ appear- 
ing in section 148 does not vary the 
character of the claim which is re- 
quired to be pending in the depart- 
ment or in any wise extend the power 
of the court, because in any event 
the claim or matter must be one of 
which the court would have juris- 
diction upon the voluntary act of the 
claimant seeking a judgment for 
money, except as the bar of the 
statute of limitations may be affect- 
In re Proposed Reference, 53 
370, 373. 

Matters which may be re- 
(1) A claim for a share of 
a statutory penalty. Ramsay-v. U. 
S:;. 21 Ct. Cl. 443 [aff 120 U.S. 214, 
30 L. ed. 582]. (2) Claims arising 
under or connected ‘with revertue 


laws; “-Campbell-v. U.S.) £2 °Cescer: 
470. (3) Claims growing out of 
treaty stipulations, except where, 


under the terms of the treaty, the 
decision of the department is made 
final, in which case the authority 
conferred on the department is ju- 
dicial. Chickasaw Nation v. U. S., 
22 Ct) Cli 2225 1 C4) BAY iclaimyeror 
unliquidated damages. Myerle v. U. 

Jteoo. Ct. Chole: Myerlewws UniSruok 
Ct: Cl. 105. (6) A ‘claim‘ for, liqui- 
dated damages, although the amount 
cannot be ascertained by the precise 
means contemplated by the contract. 
MeClure-v'U. Si 19 Ctr Cl eLis: 

{c] Matters which may not be 
referred: (1) Claims of which pay- 
ment is forbidden by law. Chesa- 
peake,. etc; Rin‘ Coy Vie eS 20st. 
Cl. 49; Hart v. U. S., 16 Ct. Cl. 459 
faff 118 U.S. 62, 6 SCt 941, 30 LZ. 
ed. 96]; Hart v. U. S:, 15 Ct. Cl. 414, 
(2) War claims. U.S, v. Winches- 
ter, ete, R. Co. 163°'U. S.) 2445 7°16 
Sct 993, 41 L. ed. 145. (3) A diplo- 
matic claim presented by the British 
government to the state department 
and submitted by it, for damages 
consequent on the capture of a Brit- 
ish vessel by an American war ves- 


Sele ) Berveriaveu, Os Ss (86, Carel. 
243. 
{d] Amount.—Under the acts of 


1887 and of 1883 and the present 
statute the amount is immaterial, 
while the act of 1868 specified the 
amount of three thousand dollars as 
one of the factors. U. S. v. New 
York, 160 U. S. 598, 16 SCt 402, 40 
L. ed. 551; Glynn v. U. S., 32 Ct. Cl. 

Bright v. U. S. 6 Ct. Cl. 118; 
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ing 1° in any of the executive departments," which 
involves controverted questions of fact or law,1? the 
head of such department ‘* may transmit the same," ° 
with the vouchers, papers, documents, and proofs 
pertaining thereto,’ to the court of claims,!® which 
is then required to proceed in the matter under such 
When the facts and con- 
clusions of law have been found, the court must 
report its findings to the department by which the 
matter was transmitted for its guidance and action,18 
unless it appears to the satisfaction of the court 


rules as it may adopt.!7 


Amoskeag Mfg. Co, v. U. S., 6: Ct. 
(Ole see 


[e] Limitations. —(1) A _ claim 
which is pending in the department 
may be referred regardless of 
whether or not it is barred by the 
Statute of limitations obtaining ‘in 
the court of claims. Matter of 
Wright, 50 Ct. Cl. 19; New York v. 
U. S., 26 Ct. Cl. 467 [rev on other 
grounds 160 Wy S698) n1'6: Ser 402: 


when presented to the department. 
ipocve duippitt: 100, Us Su i668, 250d. 
ed. 747; Winchester, etc., R. Co. v. 
U. S., 27 Ct. Cl. 494 [rev on other 
grounds 163 U. S. 244, 16 SCt 993, 41 
L. ed. 145]; McClure v. U. S., 19 Ct. 
Cl. 18. (3) A claim which is barred 
before presentation to the depart- 
ment cannot be referred. Alexan- 
Oma ec... COn. Vai Os, Sip 526 Ct. Ck 
SZiywwadell: v. U.S: 25\.Ct. Cl. 4323, 
7 URA 861; Savage v. U. S., 28 Ct. 
Cl,. 255, 

10. Jud. Code § 148, U. S. Comp. 
St. (1916) § 1139; Byrd v. U. S., 44 
Ct. Cl. 498; Armstrong v. U. S., 29 
Ct, ‘Cl... 148, 

{al A claim is pending in the de- 
partment when it is presented for 
payment. Jayne v. U. S., 21 Ct. Cl. 
311; Jackson v. U. S., 19 Ct. Cl. 504. 

[b] The claim must be pending 
in the department (1) in order to 
warrant transmission thereof. Mat- 
termgiiiwrieht,, 60: Ct. Ch «9: Cot- 
tony, UivSi, Cte Che 20% scArm- 
USS aOnct. Clad 4s) Jayne 
Moe Laet.ywol. oll Pope: iv. U. 
a cle Ct, Cl 50; Hodge, v. UW) 8.20 
Ct. Cl. 352; Illinois v..U. S., 20 Ct. 
Cl. 342; Pitman vy. U. S.,. 20 Ct.’ Cl. 
253; Jackson v. U. S., 19 Ct. Cl. 504; 
MCEClune ay. Uias.1 09 Ctr Cl. 184 C2) 
A claim already adjudicated can- 
not be transmitted. Baltimore, etc., 
EOD Wo Ua Soe 34 Ct. cOlic484* i Cot= 
Ona wre, bS.5 yoy Ct Gl. ; Arm- 
strong v. U. S., 29 Ct. Cl. 148; Chesa- 
peake) etc, R-.Co.v. U. 'S.;.20' Gt. Cl. 
49. But compare Glynn v. U. S., 32 
Ct. Cl. 82 (infra note 14). (8) If a 
Claim for transportation services has 
been disallowed in part and the bal- 
ance certified for the residue which 
is paid, and a reopening of accounts 
has been denied by the comptroller, 
the head of the department cannot 
refer the disallowed portion. Balti- 
more; jete;,: Ri Co. vi U. S., 34 Ct. ‘Cl. 
484. To same effect Cotton v. U, S., 
29 Cts Cl; > 207. 

[ec] A claim reopened and reéecon- 
sidered by the auditor for the war 
department may be treated by the 
comptroller of the treasury as a 
pending claim and may be trans- 
mitted to the court of claims. 
Blazek v. U. S., 44 Ct. Cl. 188. 

11. Jud. Code § 148, U. S. Comp. 
(1916). § 1139, 

[a] The department must have 
jurisdiction of a claim in order to 
have power to refer it. Matter of 
Wright, 50 Ct. Cl. 19; Cantua v. 
S:;, 43 Ct, Cl 569; Berger v. U, 
30 . Cty Cl.) 243; Cotton. v.. U.,.S:, 
Ct Cl, 207; Armstrong vy. 7U.;_Si, 
Ct. Cl. 148; Alexandria, ete., R. Co. 
VaelUposn 2OuGn. NeLuwsers Pope ivy. “Us 
Sel iCtu.Cl. Os GMlinols: Vapi. .20 
CtwCl., 342; Pitman’ vs -U- (Si. Bo GE 
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[b] Department in which claim 
pending.—Where the claim of an In- 
dian for property taken away by In- 
dians of another tribe in violation 
of treaty obligations is transmitted 
by the interior department to the 
proper auditor of the treasury, the 
claim must be deemed to be pending 
in the treasury. department, and may 
be transmitted by the secretary to 
the court of claims. Byrd v. U. S., 
44 Ct. Cl. 498. . 

12. Jud. Code § 148, U. S. Comp. 
St. (1916) § 1139; U. S. v. New York, 
160 U. S. 598, 16 SCt 402, 40 L. ed. 
551, 

[a] Stating reasons for reference. 
—The interior department cannot re- 
lieve itself from the investigation 
of claims except where there’ are 
controverted questions of law or 
fact, and the reasons for the refer- 
ence of a claim to the court of 
claims should be stated in the letter 
of reference. Hayes v. U. S., 44 Ct. 


Cl. 493. 

13. Jud. Code § 148, U. S. Comp. 
St. (1916) § 1139; In re Billings, 23 
Ct. Cl. 166; Delaware River Steam- 


boat Co. v. Ss once uel ahh. 

[a] The provision for transmis- 
sion on the certificate of the auditor 
does not apply to any other than 
the treasury department. Baltimore, 
etc., ER? COL. U.S cot Otek 484, 

14. Jud. Code § 148, U. S. Comp. 
St. (1916) § 1139; Winnisimmet Co. 
Vin UL SS ete oOGrs Ol.) shoe 

[a] When a claim is transmitted 
without the consent of a claimant, 
without specifying the statute under 
which it is so transmitted, juris- 
diction may be taken under the Bow- 
man Act of 1883 which did not re- 
quire consent. Matter of Billings, 23 
Ct. Chel 6G; 

[b] Effect of reference as sus- 
pending award.—Where a claim al- 
lowed by the accounting officers of 
the treasury, and approved by the 
secretary, is subsequently referred 
to the court by the secretary, under 
Rev. St. § 1068, the award is sus- 
pended and subordinated to the ju- 
risdiction of nhe. court. Glynn v. U. 


SUaseaGtacu j 
15. Jud. Code § 148, U. S. Comp. 
St. (1916) § 1189; Campbell v. U. S., 


44 Ct. Cl. 488. 

16. Jud. Code § 148, U. S. Comp. 
St. (1916) § 1139; Winnisimmet Co. 
Ve Ose, UR Ol. dG w is Los 

17. Jud. Code § 148, U. S. Comp. 
St. (1916) § 1139; Campbell v. U. S., 
AAD CEO CAS 8s brieiniy wen Us) S116 
Ct. Cl. 118; Delaware River Steam- 
boat. Cows Osis...) Ot. Clits, 

[a] Taking evidence.—“If it be- 
comes necessary, in the judgment of 
the court, in order to find the facts, 
to take additional testimony, the 
court has the right to do so under 


its rules.” Matter of Wright, 50 Ct. 
Cle 39.2129: 
[b] Provision by congress for re- 


examination by department. — If, 
while a departmental.case is pend- 
ing in the court, congress enact that 
the accounting officers shall reéxam- 
ine and allow such claims, further 
action by the court will be unnec- 
essary, and the papers in the case 
wills be returned to the_ secretary 
who transmitted them. Massachu- 


oe A a 
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that under the law it has jurisdiction to render a 
judgment or decree thereon, in which event it must 
proceed .to enter such judgment or decree,?* after 
giving to either party such further opportunity for 
hearing as justice requires,?° and must then report 
its findings to the department by which the matter 
was transmitted.*+ 

d. Assigned Claims. 
claims cannot entertain jurisdiction of a suit wpon 
an assigned claim against the United States brought 
| by an assignee thereof.2? 


The court of 


setts’ vi}. (S.; 137-2 Ci-Glapede 

18. Jud. Code § 148, U. S. Comp, 
St. (1916) § 1189; U. S. v. New York, 
160 U. S. 598, 16 SCt 402, 40 L. ed. 
551; Pennsylvania v. U. S., 37 Ct. Gl. 
514; Wilson v. U. S., 25 Ct. Cl. 339; 
Jackson v. U. S., 19 Ct. Cl. 504, 

[a] Nonappearance of claimant.— 
The secretary of the treasury, hav- 
ing referred a claim to the court, is 


entitled to have the facts found by . 


the court and its opinion thereon 
for the guidance and action of the 
department, although claimant does 
not appear to prosecute the case, 
Pennsylvania R. Co. v. U.S. 35 Ct, 
Chnbs4. 

[b] The department is bound (1) 
by the findings of fact and conclu- 
sions of law reported by the caurt. 
Matter of Wright, 50 Ct. Cl. 19; 
Berger Vv: Us, 8.5: 36. Ct) Glade. 
Under earlier statutes the report of 
the court was merely advisory. U. 
S. v. New York, 160 U. S. 598, 16 SCt 
402, 40 L. ed. 551; In re Sanborn, 148 
Uns 'S. 9222, 2 SCtuol ie ei, wedua oon 

[c] A reference for an advisory 
opinion is not authorized under the 
present statute. The reference must 
be to secure from the. court a re- 
port of findings of fact and conclu- 
sions of law for the “guidance and 
action” of the department. Matter 
of Wright, 50 Ct. Cl. 19 [foll~In re 
Proposed Reference, 53 Ct. Cl..370]. 

19. Jud. Code (1911) § 148, U. S. 
Comp. St. (1916) § 1139; Matter of 
Wright, 50 Ct. Cl. 19; Van Doren vy. 
U. S., 45 Ct. Cl. 476; Blazek v. U. S., 
44 Ct. Cl. 188; In re Engagement off 
Santiago Bay, 36 Ct. Cl. 200: Samp- 
son v. U. S., 35 Ct. Cl. 578: Borchel- 
INE Ve U.S, 804 Cty, Ch 72 1y fatea gees 


U.S. 223, 22 SCt 607, 46 L. ed. 884]; . 


LeMore v. U. S., 35 Ct. Cl. 9;-Stovall 
v. U. S., 26 Ct. Cl. 226; Beaman v. 
OBES ey eH Oleh at Ohl Aula 

[a] Where a claim is one coming 
within the general jurisdiction of 
the court which the, head of an 
executive department has referred 
under Rey. St. § 1063 and also under 
the Bowman Act (Act March 3, 1883 
[22 St. at L. 485 c 116 § 2]), and 
claimant has appeared and demanded 
judgment, the court will disregard 
the reference under the Bowman Act 
which provides only for findings of 
fact for the guidance of the depart- 
ment. Van*Doren v. U. S., 45 Ct. Cl. 


476. 
_[b] The court may render a final 
judgment .on bounty claims, al- 


though they were referred by the. 


Secretary of the navy. 
oie Bae CLlSa78e 
e ere the claim is barred 
by limitations, the court has no 
powen ioyuender judgment on the 
merits. adel! v= U. S* 35 Gelicis 
pedi ra ae 861. y 
bs ud. Code § 148, U. S. Comp. 
Rae re WEL A 3 
+ Jud, Code § 148, U. S. Comp. 
Sing iy Te 1139. ® 
5 - S. v. Gillis, 95 U.S. 407, 
24 L. ed. 503; Sines v. U. Si Piet 
Cl. 12. But compare Foréhand v. U. 
igh ss | Ch mOleT it 482 (‘We do not 
understand that section 3477 of the 
Revised Statutes operates as a bar 
upon a claim. It forbids the trans- 
fer of a claim, but leaves the claim 
itself intact. 


Sampson vy. 


(2) - 


Consequently it does oa 
Same title, page and note number, ~ ‘ 


-§§ 380-381] 


1§ 380] e. Claims Growing Out of Treaties. The 
ordinary jurisdiction of the court of claims does 
not extend to any claim against the government not 
pending therein on Dec. 1, 1862, growing out of or 
dependent on any treaty stipulation entered into 
with foreign nations or with Indian tribes,?? but 
special statutes have from time to time conferred 
upon the court jurisdiction to adjudicate upon 
claims arising out of particular designated treaties.24 

[§ 381] f. Indian Depredation Claims. The gen- 


éral jurisdiction of ‘the court of 


not affect the jurisdiction of this 
court under the Bowman Act over 
cases transmitted to us by congress 
or by a committee thereof. On the 
contrary, it constitutes a defense to 
a suit by the assignee, and in Con- 
gressional cases it is an important 
fact, showing the title to be in some 
person other than the present claim- 
ant; a fact which must be report- 
ed to Congress’). 

[a] The jurisdiction conferred by 
a private act cannot be extended to 
one not named therein, claiming to 
be owner of the cause of action by 
anterior assignment. Atocha v. U. 
Os OL Cl 69. 

Prohibition of assignment of 
claims against United States see 
United States [39 Cyc 763]. 

23. Jud. Code § 153, U. S. Comp. 
St. (1913) § 1144; Eastern Extension, 
ete, Tel. Co.ov.'U. ‘S32231) UreSi_ 326, 
34° SCt 57, 58 L. ed. 250 [rev 48 Ct. 
G38 14440..-S: v. “Choctaw | Nation, 
179 U. S. 494, 21 SCt 149, 45 L. ed. 
Boda inev 34 Ct.,.Cl. Tig Alling Vv. 
eES, de U.S! b62S05- SCts 10808 29 
ws. ed:2272; Paulisontv.. Us'S.,, 112) D. 
Semis ba Ste 103; (28) Tasted: -687'; 
Great Western Ins. Co. v. U. S., 112 
es 193, 5 oSCti 99," 28. Le. ed) (687; 
Bx paeUsrc.,. 17 Wall'CU. Ss) 439,20 
L. ed. 696; Weld v. U. S., 23 Ct. Cl. 
129 [aff 127 U. S. 51, 8 SCt 1000, 32 
L. ed. 62]; Kinkead v. U. S., 18 Ct. 
Gl. 504;: Dainese v. U. S., 45 Ct. Cl. 
64; Langford v. U. S., 12 Ct. Cl. 338 
Patt 1001 U.S. 341}. 2550, ‘ed... 10107. 

{a] he jurisdictional restriction 
relates to cases of final adjudication, 
not to a case transmitted where the 
decision is only advisory. Chicka- 
saw Nation v. U. S., 22 Ct. Cl. 222. 

[b] “he right must derive its 
existence from some treaty stipula- 
tion in order to be outside of the 
jurisdiction. Eastern Extension, etc., 
Mole Corey tis. o20k Ur Ses 726,) 84 
Sct 57, 58 L. ed. 250 [rev 48 Ct. Cl. 
Soler Ui Sacve Welds!) 12770.) 8." 51,:58 
SCt 1000, 32 L. ed. 62 [aff 23 Ct. Cl. 
126]; Eastern Extension, Australasia, 
etc., Tel. Co. v. U. S., 46 Ct. Cl. 646. 

24, U.S. v. Omaha, Tribe, 253 U. 
S. 275, 40 SCt 522, 64 L. ed. 901 
[mod 53 Ct. Cl. 549]; U. S. v. Chero- 
kee Nation, 202 U. S. 101, 26 SCt_588, 
50 L. ed. 949 [aff 40 Ct. Cl. 242]; 
Blackfeather v. U. S., 190 U. S. 368, 
23 SCt 772, 47 L. ed. 1099 [aff 37 Ct. 
Cl. 233]; Pam-to-Pee v. U. S.. 187 U. 
S. 371, 23 SCt 142, 47 L. ed. 221 {aff 

. 427]; Choctaw Nation v. 
emo) We Sor 1s 7 SCt YT), 30 
L. ed. 306 [rev 21 Ct. Cl. 59]; Ex p. 
Weess 217 Walls (CU. S)6439, 21 6h. 
ed. 696; Otoe, ete., Tribes of Indians 
vy. U. S., 52 Ct. Cl. 424; Whitmire _v. 
U. S. 44 Ct. Cl. 453; Delaware In- 
dians v. Cherokee Nation, 38 Ct. Cl. 
934 [aff 193 U. S. 127, 24 SCt 342, 
48 L. ed. 646]; Blackfeather v. U. 
S., 37 Ct. Cl. 233 [aff 190 U.S. 368, 
93 SCt 772, 47 L. ed. 1099]; Pam-to- 
e Si) 36) Ctl Gl 427 [aft 187 


427, 13 


it. Cl. 
a Dudley v. 


sct' 650, 37 L. 
Owen, 31 App. (D. C.) 177. 

[a] Construction of Sstatutes.— 
Jurisdiction over the claims of in- 
dividual members of the Shawnee 
tribe of Indians was not included in 
the grant of jurisdiction to the court 
of claims by the act of Oct. 1, 1890 
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claims does not | 


(26 St. at L. 6386 c 1249), to hear 
and determine the rights of the 
Shawnee Indians 'to moneys, lands, 
and rights which may be due to “the 
said Shawnees” under the treaty of 
July 19, 1866 (14 St. at L. 115), be- 
tween the United States and the 
Cherokee Nation, and under articles 
of agreement between such nation 
and the Shawnees, Delawares, and 
Cherokee freedmen, and to moneys 
due from the United States “to said 
tribes in reimbursement for their 
tribal fund for money wrongfully di- 
verted therefrom;’ nor was such 
jurisdiction conferred by the act of 
July 6, 1892 (27 St. at L. 86 ¢ 151), 
enlarging the scope of the earlier 
act so as to include all claims of ‘‘the 
Shawnee tribe or band ... arising 
out of treaty relations with the 
United States, rights growing out of 
such treaties, and from contracts, 
express or implied, under such 
treaties.” Blackfeather v. U. S., 190 
U.0S2'368,) 23° SCt 772, 47 Li. ed. 1099 
Pafkais?. Ctr Chst233qt 

[b] Counsel fees payable out of 
the amount awarded to the Hastern 
Cherokees aS individuals by the 
court of claims, pursuant to the act 
Of? July. 1h)'19024(32 St. vata n726 
ce 13875 § 68), which, as construed by 
the act of March 8, 1903 (32 St. at 
L. 996 c 994), confers jurisdiction on 
that court to adjudicate any claim 
arising under treaty stipulations 
that the Cherokee tribe or any band 
thereof may have against the United 
States, in a suit to which both the 
Cherokee Nation and the WHastern 
Cherokees shall be made parties,-and 
authorizes that ‘court to render 
judgment in favor of the rightful 
claimants, and to determine, as be- 
tween the different claimants, to 
whom the judgment so rendered 
equitably belongs, either wholly or 
in part, may be allowed to the Chero- 
kee Nation, whose tribal existence 
and government is continued by the 
joint resolution of March 2, 1906, 
until all the tribal property shall be 
distributed among the individual 
members, although by the act of 
June 7, 1897 (30 St. at L, 62 ¢ 3), 
the act of June 28, 1898 (30 St. at 
L. 495 c 517), and the act of July 1, 
1902 (32 St. at L. 726 c 1375 § 68) 
the Cherokee Nation was practically 
incapacitated from acting as trustee, 
and by § 63 of the latter act it was 
provided that the tribal government 
of the Cherokee Nation should not 
continue longer than March 4, 1906. 
U. S. v. Cherokee Nation, 202 U. S. 
101, 26 SCt 588, 50 L. ed. 949 [aff 40 
Carel 2521: f 

[ec] French spoliation_ claims.— 
The Brig Freemason, 45 Ct. Cl. 555; 
The Ship Poll Cary, 45 Ct. Cl. 219. 

25. Church v. U. S., 48 Ct. Cl. 262. 

26. Act March 3, 1891 (26 U. S. 
St: at Li. 851 ¢ 538). } 

[al The court has no jurisdiction 
of a claim for: (1) Merely conse- 
quential damages to property not 
taken or destroyed. Price v. U. S., 
174 U. $0 373, 19 SCt 765, 43 L. ed. 
1011; Davidson v. U._S., 34 Ct. Cl. 
169; Swope v. U. S., 33 Ct. Cl. 223; 
Brice.) Uris. s2.Ct.. Cl 3238 (2) 
Property destroyed or stolen in a 
foreign territory. Corralitos Co. v. 
Ue S. 178 U.\S. 280,/.'20° SCt 941, 44 
L. ed. 1069. (3) Personal injuries. 
Swope v. U. S., 33 Ct. Cl. 223; Friend 
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extend to Indian depredations, which are, primarily, 
liabilities of the Indian tribes rather than of the 
United States.?5 
Act of 1891 provided for the adjudication by the 
court of claims for property ‘‘taken’’ or ‘‘de- 
stroyed’’ by Indians,** but as this act contained 
provisos barring all claims not presented within 
three years after its passage, and prohibiting any 
proceedings thereunder for depredations committed 
after its passage, a reference to decisions thereunder 
is deemed sufficient.?7 


The Indian Depredation Claims 


Veni On) Saye 9 pCtu Ol425 ofa dism 
163 U. S. 687 mem, 16 SCt 1301 mem, 
41 L. ed. 308 mem]. (4) “The dep- 
redations which Congress. intended 
to afford a remedy for are those 
limited by the words ‘taken or de- 
stroyed,’ and are necessarily circum- 
scribed by that limitation to prop- 
erty which has been absolutely lost 
either by theft or destruction.” 
Davidson v. U. S., 34 Ct. Cl. 169, 170. 

27. Rex v. U. S., 251 U. S. 382, 40 
SCt 181, 64 L. ed. 318 [aff 53 Ct. Cl. 
320]; Thurston v. U. S., 232 U. S. 469, 
34 SCt 394, 58 L. ed. 688; Sanderson 
v. U. S., 210 U. S. 168, 28 SCt 661; 52 
L. ed. 1007; ‘Nesbitt v. .U.4 S85 
U. S. 153, 22 SCt 805, 46 L. ed. 1100; 
Conners “Vv, WP (83180) Us So 71e 24. 
SCt 362, 45 L. ed. 525; Montoya v. 
UreS., 180 Ue S. 261; 21 SChsssurds 
L. .ed.. 521; Contzen v. U..S., 179, 1m 
S. 191, 21 SCt 98, 45 L. ed. 148 [aff 
33 Ct. Cl. 475]; U. 8. v. Andrews, 179 
U. S. 96, 21 SCt 46, 45 L. ed. 105: 
Corralitos ¥ Co. vi S Ws tSs F178, sos 
280, 20 SCt 941, 44 L. ed. 1069 [aff 
33 Ct. Cl.53429+. Price’ v.. Wh S., 174 
U.S. 373, 19 SCt. 765, 43) L: ed. 1001 
Laft-33'“Ct'Cl-106)i:" Yerke: ven Weve 
EUSESU ES 48 Ort GS Ot AAT 4 an ler 
ed. 7605.0, S. vo Navarre, i173) Us Ss: 
77, 19 SCt 326, 43 L. ed. 620; U.S. 
v. Northwestern Express, ete., Co., 
164.U.. S. 686, 17. SCt 206, 41,1. ‘ed. 
599; Marks v. U. S., 161 U.S. 297, 
16 SCt 476, 40 L. ed. 706; Leighton 
v. U. S., 161 U. S. 291, 16 SCt 495, 
40 L. ed. 703; Johnson vy. U. S., 160 
U. S. 546, 16 SCt 377, 40 L. ed. 529; 
Otero 2... Uy Ss, - 488 Ct’ Cl: 
‘l. 67; Vincent 
% . 456; Gallegos 
: Si 39 Ct. OF 8632 Butler vanwan 
S., 38- Ct: Cl./167> Wilson v.. i Sie 38 
Ct. Cl. 6; Vallejos v. U. S., 35 Ct. 
Cl. 489; Merchant v. U..S., 35 Ct. 
Cl, 403; Thomison v. U. S., 35 Ct. 
Cl.'395; Ayres v. U.'S., 35 Ct. Cl: 26: 
uke vay. OS. Sb Cte Cloths ers 
nandez v. U. S., 34 Ct. Cl. 455; Mc- 
Kinzie v. U. S., 34 Ct. Cl. 278; David- 
son v. U. S., 34 Ct. Cl. 169; Rhine 
Vee UsS, 801, Cty CL'481>' [folly Us: 
v. Burns, 12 Wall. (U. S.) 246; 20 
L: ‘ed. 388]; Swope v. U. S., 33° Ct. 
Cle 62232" Jaeger’ v.10. Si 33 Cer or 
214?) -Eitehtield vi UU. .S.).33\ Cec. 
203; Painter v. U..S., 33 Ct. Cl. 114; 
Price v. U. S., 33 Ct. Cl. 106; Herring 
Va .Us Si, 322 Ct. Cl.) 636; ‘Browneve UL 
S., 32 Ct. Cl. 432; Labadie v. U. S., 
32 Ct. Cl. 368; Duran v: U. S., 
Clie2%687 Lanner) vi U.S, 


Say ol 
Ct. Cl. 436; Valencia v. U. S., 31 Ct. 
Cl3388; Duran vi Us Sica Ct. Cl shee 
Gamel v: U."S.,, 31,.Ct. Cl. 321; Heg- 
wer v. U. S., 30. Ct. Cl.. 405; Gra- 
Ct. Cl. 318; Garrison 


S. 687 mem, 16 SCt 1201 mem, 41 
L. ed, 308 mem]; Weston v. U. S., 
29 I CCUMGTAA20 3 (COR 2V,.1 Ud Sut oO 
Cl. 349; Love v. U. S., 29 Ct. Cl. 332; 
Leightoniev. s. 4S. 29" Ctin Chil28s8 
Laff 161 U. S291, 16 SCt 495, 40 TL. 
6d 70s Bush) v.70. US 30)29) Cruel 
1A Gee Valien VeiWis | Sey, 29 Coban tp Origicons 
Ct7Cl, 501 7 [aff 168 OU. S.° 7038" mem, 
18 SCt 949 mem, 42 L. ed. 1211 
mem]; Hosford v. U. S., 29 Ct. Cl. 
40-8 Jonnson’ Vv. Us S., 20) Ot melee 
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[§ 382] 3, Set-Offs and Counterclaims. The 
court of claims has jurisdiction to hear and deter- 
mine all set-offs, counterclaims, claims for damages, 
whether liquidated or unliquidated, or other de- 
mands whatsoever on the part of the government 
of the United States against any claimant against 
the government in that court.28 Where there is 
evidence accompanying the motion of the govern- 
ment for leave to file a counterclaim which tends 
to establish fraud and the right to have judgment 
for a larger amount than claimant could recover, 
a discontinuance asked for should not be allowed.2® 
But if the court is without jurisdiction of the claim 


asserted against the United States it cannot retain ' 


jurisdiction of a counterclaim which has been 
pleaded.?° 

[§ 383] 4. Claims against District of Columbia. 
The ordinary jurisdiction of the court of claims 
does not extend to claims against the District—of 
Columbia,*? but an act of congress passed in 1880 
conferred on the court of claims jurisdiction with 
respect to certain contracts made by the district.32 
As this act is no longer in force, it is sufficient to 
refer to cases decided thereunder.?? 

Reference of claims by congress. Congress has 
complete legislative control of the District of Co- 


[aff 160 U. S. 546, 16 SCt 377, 40 L. 
ed. 529]; Valk v. U. S, 28 Ct. C1. 
241; Marks v. U. S., 28 Ct. Cl. 147 
[aff 161 U. S. 297, 16 SCt 476, 40 L. 
ed. 706]. 

28. Jud. Code § 145; Allen v. U. 


cers 
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PLM L. uel, 
“other disbursing 
officer’? in the statute must be con- 
fined to the class of disbursing offi- | U 
previously described 


The term 


% [§§ 882-385 
lumbia, and either house or a committee thereof may 
refer to the court of claims a claim against the 
district.*4 " ; 

[§ 384] 5. Claims of Disbursing Officers for Re- 
lief from Responsibility. The court of claims has 
jurisdiction to hear and determine the claim of any 
paymaster, quartermaster, commissary of subsis- 
tence, or other disbursing officer of the United 
States,*> or of his executors or administrators,?* for 
relief from responsibility *7 on account of logs 38 by 
capture *° cr otherwise,?° while in the line of his 
duty,*1 of government funds, vouchers, records, or 
papers *? in his charge,*? and for which such officer 
was and is held responsible.*4 Under this provision 
one can petition the court of claims for relief so 
long as the government, while holding him liable 
on account of a loss, neglects to sue him in a court 
where his defense can be heard,*> and ‘the jurisdic- 
tion of the court is acquired by claimant appearing’ 
and filing his petition for relief.4¢ 

[§ 385] 6. Review of Decisions of Executive 
Departments. Where an executive department is 
clearly vested with exclusive jurisdiction of a claim, 
and its decision is made final, the court of claims 
has no power to review such decision.47 But where 
the department is given exclusive jurisdiction only 


189. 554 pe 28 SCt 759 mem, 52 L. ed. 


923 mem]. 
39. Jud. Code § 145; Murphy v, 
--S., 3 Ct. Cl.. 212; Prime v. U. § 
3 Cts Cl. 209; 


* 


therein, 
40. 


S. 204 U.S. 581, 27 SCt $24, 51 LL. 
ed. 634; Allen v. U. S., 17 Wall. (U. 
S.) 207, 21 L. ed. 553; Brashear v. 
Wiest ra. Pet.) CUse S\)_ 608, 8. Tn: ed. 
801; U. S. v. Giles, 9 Cranch (U. S.) 
212, 3 L. ed. 708; Huske v. U. S., 46 
Ct. Cl. 35; Boehm v. U. S., 20 Ct. Cl. 
iZpekoman «ve UO. Sz 11 Cts Cr 761; 
Macauley v. U. S., 11 Ct. Cl. 693; 
U. S. v. Saunders, 79 Fed. 407, 24 
CCA 649. 

[a] The government may plead as 
a set-off a release of an internal 
revenue tax on property, released by 
mistake of a treasury agent, but not 
on that retained by the agent. Ro- 
PAE Ves) ey edie Obes Cle ZG: 

[b] The government may, as as- 
signee of a judgment, set off the 
Same against an award by con- 
gress, even though such award was 
assigned, if assigned before notice. 
Macauley v. U. S., 11 Ct. Cl. 693. 

[c] The court cannot go beyond 
the terms of a private act allowing 
a deduction and allow another set- 
Ofeomatily, ev. U.. S:, 19 Ct. Cl. 658. 

[d] An income tax imposed on 
the pay of officers of the government 
cannot be set off against a judgment 
against the government for Salary. 
Jones v. U. S., 4 Ct. Cl. 197. 

29. Huske v. U. S., 46 Ct. Cl. 35. 

30. Baltimore, ete, R. Co. v. U. 
Sre4 Ct. Cl, 484. 

31. Strachan v. District of Colum- 
bia, 20 Ct. Cl. 484. 

32. 21 U. S. St. at L. 284 ec 243, 

33. District of Columbia Vv. 
Barnes, 197 U. S. 146, 25 Sct 401, 
AUT ed. 1699) fates 37 Ct; Cl. 3424 
Brown v. District of Columbia, 127 
U.S) 579, 8 SCt 1814, 32 L. ed. 262; 
Barnes v. District of Columbia, 37 
Ct. Cl. 342 [aff 197 U. S. 146, 25 sct 
401, 49 L. ed. 699]; Genau v. Dis- 
trict of Columbia, 20 Ct.\Cl. 389; 
Dearing v. District of Columbia, 19 
Ct. Cl. 292; Dickson v. District of 
Columbia, 18 Ct. Cl. 643. 

34. Widmayer v. U. S., 42 Ct. Cl. 
519. 

35. Jud. Code § 145; Stevens v. 
U. S., 41 Ct. Cl. 344; Wood v. U. S., 
Zo Ct. Cl. 98- Hoyle iv. U. .S.; 21 7Ct. 
Cl. 300; Grealish v. U. S., 20 Ct. Cl. 
486; Scott. v. U. S....18. Ct. Cle ut; 


For later cases, developments and changes in the law see cumulative Annotations, 


under the rule that, when general 
words follow particular and specific 
words, they must be confined to 
things of the same kind or class. 
Henderson v. U. S., 42 Ct. Cl. 449. 

[b]. A collector of internal reve- 
nue is not a disbursing officer. Stapp 
VS Uist. SO1e,2 1:9. 

[c] Postmasters who disburse 
government funds to their em- 
ployees or redeem money orders 
drawn upon their offices do not be- 
long to the class whose duties are 
exclusively those of disbursing the 
government ‘funds. Henderson vy. U. 
S.,. 42 Ct. Cl. 449. . 

[ad] The superintendent of a 
money order division in a post office 
has no account with the government, 
and consequently no credit can be 
allowed to him by the auditor of the 
post office department; and therefore 
he is not a disbursing officer and 
cannot by a decree of the court of 
claims obtain relief from responsi- 
bility for funds stolen from him. 
Henderson v. U. S., 42 Ct. Cl. 449, 

fe] One who has not given bond 
may be entitled to relief. Wood vy. 
WU: Ss 25. CEA CIE OS. 

36. Jud. Code § 145. 


[a] The intent of the law is that 
the legal liability of disbursing offi- 
cers remains unchanged, but that the 
court of claims sitting as a court of 
equity can award specific redress in 
exceptional cases, that is, where the 
officer can establish the fact that his 


official conduct was faultless. Boggs 
Ve epi. 44 Ct Glue Gg. ok 
[b] Relief from responsibility, 


and not from errors in settlément 
of accounts, is given by this stat- 
Mtéss Hall. Vea eset One te. Cun 27.0. 
[c] A broader discretion was 
conferred for relief under 20 U. §g. 
St. at L. 617, authorizing such court 
to relieve a certain army officer and 
his sureties from the consequences 
of a robbery of public funds in his 


custody. Reynolds v. U. S., 15 Ct. 
Cl 314. 
38. Jud. Code § 145. 


Jurisdiction not confined to 
loss in time of war.—Penrose v. U~. | 
S., 42 Ct. Cl. 29 [app dism 209 WU: 3s; 


Jud. Code § 145. 

[a] MWhis jurisdiction applies in 
case of loss by: (1) Accident. Smith 
v. U. S., 14 Ct. Cl. 114 [rev on other 
grounds 105 U. S. 620, 26 L. ed. 
1191]; Whittelsey v. U. S!,) D-Ctacir 
452. (2) Burglary or highway rob- 
bery. Wood v. U. S., 25 Ct. CIs: 
Broadhead v. U. S., 19 Ct. Cl, 125; 
Malone v. U. S.,'5 Ct. Cl. 486. (3) 
Embezzlement. Penrose v. WASoae 
Ct. Cl. 29 [app dism 209 U. S. 554 
mem, 28 SCt_759 mem, 52 L. ed. 923 
mem]. 
depository. Hobb v. U. Sai Cte 
189. (5) Wire. Hoyle v. U. Si,.7205Cr 
(6) Theft. Scott v. U, Ss 
» Cl. 1;-Howell v.. Us48,, (7 Ct. 
Cl. 512; Glenn v. WU. Si 47 1CereGi: 
501. But relief from such loss was 
denied in Martin v. U. S3.1371ti Cr 
527; Delaney v. U. S., 31 Ct. CL 44 
{aff 164 U. S. 282, 17 sct 84, 41 L. 
eG 435]; Holman v. U. S., 11 Ct. CL. 


41. Jud, Code § 145. 

42. Jud. Code § 145, : 

43. Jud. Code § 145, 

[a] Funds on deposit in a bank 
are not in the officer’s charge, Hall 
Ve, USGS 309 $ Ct ECinr O70! 

44. Jud. Code § 145. 

45. Hobbs v. U. S., 17 Ct. Cl. 189. 

46. .Bogges v. U. S., 44 Ct, GL 367. 

47. . S. v. Babcock, 250 U. S. 
328, 39 SCt 464, 68 L. ed. 1011 [rev 
53 Ct. Cl. 629]; Waddell v. WU. S., 25 
Ct. Ch, 823, 7) Lani 861; Calhoon vy. 
US. 24. Cty Gr 414; Bofinger v. U. 
Sy. p18) Cty Clem asy 

fa] Tlustrations—(1) In a case 
which involves the exercise of ju- 
dicial discretion by the postmaster- 
general as to postal service the de- 
cision of that office is ‘final. Chor- 
penning v. U. S.;3 Ct> Cl. 140. (2) 
An adverse decision of a commission 
on a French spoliation claim, even 
though it appeared to have been in- 
correct, is not reviewable. Adams v. 
UW. Sy 23) Ct Cl 9226 (ayn ea claim 
be subject to revision “only by con- 
gress or the proper court” and its 
disallowance by the comptroller is not 
Opened for fraud, mistake in calcu- 
lation, or the filing of material new 
evidence, the decision is final and 
cannot be transmitted by the secre- 


Same title, page and note number. 


(4) Failure of'a designated - 


/ 


§§ 385-389] 


with respect to disputed questions of fact, a dis- 
allowance of a claim, based on a determination of 
questions of law, is reviewable by the court of 
claims.*® The court of claims has jurisdiction where 
a private act directed the accounting officers of the 
treasury ‘‘to settle and adjust’’ an army officer’s 
right to back pay and emoluments, for in such 
case, the duties of the accounting officers being 
simply administrative, they are not constituted a 
special tribunal to pass upon the matter, and their 
adjustment is not final.*® 

[§ 386] 7. Review of Decisions of Prize Courts. 
A decision of a prize court allowing a claim for 
weighing and gauging the cargo of a condemned 
prize is a judicial determination which is not sub- 
ject to review by the court of claims.®° 

[§ 387] ©. Procedure—l. In General. The rules 
of procedure and practice in the court of claims 
are not materially different from the general rules 
which obtain in other courts.®! It is not unreason- 
able to require claimants to come within the juris- 
diction of the court and comply with whatever orders 
may be made relative to the litigatron which they 
have instituted.>? 

[§ 388] 2. Conditions Precedent to Suit. In the 
absence of any statutory requirement, a deinand on 
a department is not a condition precedent to a suit 
in the court of claims,®* but it is a very usual re- 
quirement of legislation with respect to claims 
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against the United States that such claim be pre- 
sented to the proper accounting officers, and in such 
case presentation within the time allowed therefor 
is necessary as a basis for a suit in the court of 
claims.°* 

Claims for fees for services. An officer of the 
United States cannot sue the government in the court 
of claims for fees for services alleged to have been 
performed for the United States, until an account 
for such fees has been rendered and finally acted 
upon as required by law,®> unless the proper ac- 
counting officer of the treasury fails to act on the 
account within six months after it is received in 
his office.5® 

[§ 389] 3. Limitations. A claim against the 
United States which is cognizable by the court of 
claims is forever barred, unless the petition setting 
forth a statement of the claim is filed in the court, 
or transmitted to it by the secretary of the senate 
or the clerk of ‘the house of representatives within 
six years after the claim first accrued,” unless the 
claimant was, when the claim accrued, a married 
woman, an infant, incompetent mentally, or beyond 
the seas, in which eases the petition may be filed 
or transmitted within three years after the dis- 
ability has ceased.5& The existence of disabilities 
other than those enumerated does not extend the 
time within which suit may be brought.5® This 
general limitation of action is not inconsistent with 


parties come 


~ dence 


tary of war to the court of claims. | Counsel, 32 Ct. Cl. 2381. U. S., 107 U. S. 128, 2 SCt 277, 27 L, 
Armstrong v. U. S.,-29 Ct. Cl. 148. [ad] A law firm cannot be recog-|ed. 437; Quinn v. U. S., 52 Ct. Cl. 
(4) Departmental action of claims in | nized as counsel—Matter of Counsel, 496; Chase v. U. S., 50 Ct, Cl. 293; 
distributing certain fines and penal-|32 Ct. Cl. 231. Fort Pitt Gas Co. v. U. S., 49 Ct. 
ties to informers before’ suit is 5a. Atlantic Contracting Co. v. U. Cl. 224; Curtis: v. U.- S.,.5345 Ctsper 
brought cannot be reviewed by the|S., 40 Ct. Cl. 244 1; Myers | v. EAS 2 OE Chime 
court. Kellogg v. U. S., 15 Ct. Cl. 53. : vy. Fletcher, 147 U. S. | 80. ; 

372. (5) The act of April 19, 1910 |664, 13 SCt 434, 37 L. ed. 322.5 U.S: [a] When cause of action ac- 
(36 St. at L. 324 c 174), which pro-|v. Ewing, 140 U. S. 142, 11 SCt 743, crues.—(1) A cause of action for 
vides that “hereafter in administer- |35 L. ed. 388; U. S. v. Knox, 128 the value of private property, al- 


ing the act of Congress approved 
February twenty-fourth, eighteen 
hundred and ninety-seven, entitled 
‘An act to provide for the relief of 
certain officers and enlisted men of 
the Volunteer forces,’ the decision of 
the War Department as to the right 
of any person to be held and con- 
sidered to have been mustered into 
the service of the United States un- 
der the provisions of said act shall 
be conclusive,” makes the decision 
of the war department in this class 
of cases final, and leaves this court 
without jurisdiction to find to the 
contrary, and such cases, when com- 
ing into the court by a reference 
will be reported to the house by 
which they were referred without a 


finding of facts. Acker v. U. S., 46 
Ct Cl? 63: 

4g. U.S. v. Laughlin, 249 U. S. 
440, 39 SCt 340, 63 L. ed. 696 [aff 


52 Ct. Cl. 292]; Commonwealth Title 
Ins., etc., Co. v. U. S., 37 Ct. Cl. 532 
[aff 193 U. S. 651, 24 SCt 546, 48 L. 
ed. 830]. 
‘49. Mclean v. U. S., 45 Ct. Cl. 
Root v. U. S., 5 Ct. Cl. 408. 
Murray v. U. S., 46 Ct. Cl. 94. 
If notice is required that 
in and assert their 
claims it may be done sufficiently 
by acts which constitute an actual 
notice. Pam-to-pee v. U. S., 36 Ct. 
Gikn 427: 

[b] A! here a one is Vd reambleon 

printed arguments, an e evi- 
ae: for defendants, although 
wholly incompetent, is not objected 
to by claimant, the case will be re- 
manded to the docket, with leave to 
defendants to take _ further ce ol 


[a] 


mony. Lender v. U. S., Cr 
44, 
Re [c] Noting on the docket the 


names of counsel is not a necessary 
condition to their employment, and 
will be done only on the written 
request of the attorney. Matter of 


SB icOsy Lee 
33 Fed. 625; 
Cig tA Corton. Vin Oe. Ss 

207; Spann vw.. U,. S.,. 21, Ct.” Cl. 
Rawesis mun Winn Sie t Cl el. 
Bryan v. U. S., 21 Ct.-Cl_ 249; Leon- 
ARUN See lS Ot med, oa, Kendall’s 
Gasew 14nCtsn@l 122r bathe 10 (0) Ses: 
123, 27 L. ed. 437]. Bulkley’s Case, 8 
Ct. Cl. 517; Battelle’s Case, 7 Ct. Cl. 
297. 

54. Goodman. y;,.U...S., 52. Ct, Cl 
944: Griffis v. U. S., 52 Ct. Cl. 170; 
Newcomber v. U. S., 51 Ct. Cl. 408; 
King v..U. S., 48 Ct. Cl. 371. 

55. Jud. Code § 145; Summey Vv. 
Te Su. 39. Ct. Cl. 199%. Collins ve. EU. 
Sars Ct nC la glaG: i 

[a] A commissioner of the cir- 
cuit court is an officer, and where he 
has presented no account for his 
services to the proper court for ap- 
proval, or: to the attorney-general 
for examination, the court of claims 
has no jurisdiction. Collins v. U. S., 
35 Ct. Cl. 146. : 

[b] Supplemental claim. -— Under 
the act of Febr. 19, 1890, granting 
reirahursement to the survivors of 
the officers and crews of the Tren- 
ton and Vandalia, a supplemental 
claim may be asserted, although it 
was not presented to the account- 
ing officers until after the original 
cdaim had been paid. Webster v. 
Use mort Cl. 3625 ‘ 


56. Jud. Code § 145; Summey v. 
eSomeOnet 1), 199 Collins ays su. 
See sCt. (Cl 146; 


Am i hudCode 8 156s. Ura v, 
Martinez, 184 U. S. 441, 22 SCt_ 422, 
46 L. ed. 632; De Arnaud v. U. S., 
151-. S; 483, 14 SCt 374, 38 Li. ed. 
944: U. S. v. Louisiana, 127 U. S77 182; 
8 SCt 1047, 32 L. ed. 66; Finn v. U. 
S., 123 U. S. 227, 8 SCt 82, 31 L. ed. 
128: Rice v. U. S., 122 U.S. (eile 


'SCt 1377, 30 L. ed. 7938; Kendall v. 


leged to have been taken within the 
Fifth Amendment to the constitution 
by reason of the construction of a 
dam in aid of navigation, accrued 
when the dam was completed and 
put in operation by the filling of the 
pool. Marion County Ct. v. U. S., 53 
Ct. Cl. 120. (2) Where a sum was 
to be paid at any time when cer- 
tain checks against the credit of a 
certain person should be presented, a 
claim did not accrue until a demand 
for payment was made by the proper 
person and refused. U. S. v. War- 
dell, 172 U. S. 48,'19 SCt 86, 43 L. 
ed. 360 [aff 32) Ct.Ch. 307° 

{[b] Suit held brought in time.— 
Rights being created @vhere they 
had not existed before, by the act of 
July 27, 1912, authorizing present- 
ment, on or before Jan. 1, 1914, 
of claims for refunding of internal 
tax erroneously or illegally assessed 
or collected under the act of June 
18, 1898 § 29, and providing for re- 
payment to such claimants “as have 
presented or shall hereafter so pre- 
sent their claims,’ and shall estab- 
lish such assessment and collection, 
suit thereon in 1917 is within the 
six years after the claim first ac- 
crued limited for suit in the court 
of claims, although the claim was 
presented before enactment of the 
act. of 1912. Sage. v..U. S.; 250° U.S: 
33, 39 SCt 415, 63. Li ed. “828, [rev 
BSriG@ tay Cle oe. : 

[ec] The rejection of a claim by 
a department does not postpone the 
right of action or suspend the run- 
ning of the statute. Curtis v. U. S., 
Ciel @ios” (Oller als ; 

[d] The statute is not applicable 
to an applicaton by a disbursing offi- 
cer to be relieved from_ responsi- 
bility for funds lost. U.S. v. Clark, 
96 'U..S..37, 24 L. ed. 696. 

58. Jud. Code § 156. 

59. Jud. Code § 156; Kendall v. 
Wes alO7) Us So hes, cei Ctse aul mece 
L. ed. 437. 
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other statutes fixing particular limitations with re- 
spect to particular classes of cases,®° and yields to 
such particular limitations.°* The provision limit- 
ing the time within which claims may be sued on in 
the court of claims is jurisdictional, and dannot be 
waived by defendant or overlooked by the court.®? 

[§ 390] 4. Defenses. A private act which con- 
fers ‘‘jurisdiction and authority’’ on the court of 
claims ‘‘to adjudicate, on terms of equity and jus- 
tice,’’ is not equivalent to a grant of authority to 
adjudicate the case upon its merits, irrespective of 
any legal bar or estoppel. Therefore the government 
may still insist on a defense, which has been held 
in similar cases to bar the claim, irrespective of 
the merits.®* 

[§ 391] 5. Parties. The question of who are 
proper or necessary parties to an action in the 
court of claims is governed largely by the charac- 
ter of the claim and the statutes concerning juris- 
diction.°* Where a number of claimants allege an 
undivided interest in a common fund, they may unite 
in one petition,®> and the court may bring in par- 
ties not before the court who are alleged -to have 
an interest in the cause of action brought before 
it.° Where no one of several claimants has any 
right, title, or interest in the causes of action of 
the ‘others, there is a misjoinder of parties,®? al- 
though if the cases are of a class, arising out of 
the same transaction, the several cases may be heard 
together.°* Aliens may prosecute claims against the 
United States in the court of claims. 
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Change by amendment. An amendment radically 
changing the party plaintiff by substituting another 
person is not allowable,”° and where, in a claim for 
Indian depredations, it appears that two separate 
depredations were committed by two distinct tribes, 
it is not allowable to make a change of parties by 
amending the petition so as to make both tribes 
joint defendants.”* F 

Revival in name of administrator. A claim pre- 
sented to the court by petition within the jurisdic- 
tional pericd by the attorney in ignorance of the 
death of the party is not a cause pending, and ean- 
not be used as a basis for reviving the case in the 
name of the administrator after the expiration of 
the jurisdictional period.72 

[§ 392] 6. Process and Appearance. In suits 
against the United States, a copy of the petition is 
required to be served upon the attorney-general.73 
Where a claim is referred by congress, the claimant 
must appear or be cited in order to confer juris- 
diction."* Where an act of congress authorizes suit 
against an Indian nation and fails to prescribe 
the method of service of process, it is doubtful 
whether the court of claims can direct the necessary 
or proper service to bring defendants before the 
court.” 

[§ 393] 7. Pleading—a. In General. The court 
of claims is not bound by special rules of plead- 
ing,’® and its own rules are not so strict as in some 
jurisdictions,” but it will nevertheless enforce those 


* rules deemed necessary by all courts for the orderly 


60. Fort Pitt Gas Co. v. U. S., 49 | sede the suit already brought by the|Cl. 62 [aff 168 U. Ss. 703 mem, 18 
Ct. Cl. 224, Cherokee Nation. Wastern Cherokees |SCt 949 mem, 42 L. ed. 1211 mem]. 
61. Hort Pitt Gas Co. v. U. S., 49|v; U. Ss 45 Ct. Cl, 104 [aff 225° U. _[b] A Canadian corporation hay- 
Ct. Cl. 224. S. 572, 32 SCt 707, 56 L. ed. 1212]. /ing an admiralty claim against the 
62. Quinn v. U. S., 52 Ct. Cl. 496; [d] A suit ‘may be maintained’) United States could prosecute it in 


Chase v. U. S., 50 Ct. Cl. 293; Fed- 


against individual Indians under an 


the court of claims. Reid Wrecking 


eral Mfg., etc., Co. v. U. S., 41 Ct.]act of congress authorizing it and |Co. v. U. S., 202 Fed. 314. 

Cl. 318; Hanauer v. U. S., 12 Ct. Cl. | providing for payment out of tribal [c] A citizen of Porto Rico is 
705. funds. The government has always |not an alien. Basso v. U. S.5 405Gies 

63. Haskell v. U. S., 9 Ct. Cl. 410. | exercised guardianship over Indians | Cl. 202. 

_. 6&4 U.S. _v. Burns, 12 Wall. (U.|and their tribal property, and has 70. Askins vy. U. S., 50 Ct. Cl. 361. 
S:) 246, 20 L. ed. 388; Tryon v. U.| provided for the payment of money 71. Coffield v. U. S.,, 62 ts Gleam 
S., 32 Ct. Cl. 425; Davenport vy. U.|due by Indians to traders out of 72. Gallegos v. U. S., 39 Ct. Cl. 86. 
S., 31 Ct. Cl. 430; Osborne v. U. S.,|tribal funds. Green v. Menominee 73. Turner v. U. S., 51 Ct. Cl, 125 
24 Ct. Cl. 416; Brown v. District of | Tribe of Indians, 46 Ct. Cl. 68. 144 ' i 


Columbia, 17 Ct. Cl. 303; Burdette v. 
Westy ato. Ct. Cl) 4653 Shaw-v.. W./S., 
8 Ct. Cl. 488; Woodruff v. U. S., 5 Ct. 
Cl. 645. 

[a] Action for sheep captured by 
Indians.—Where the only interest of 
the herder was an interest in the in- 
crease of the flock and in the wool 
clipped therefrom, the title to the 
flock remained in the owner, and 
he was the proper party to bring an 
action under the Indian Depredation 
Act for sheep captured by Indians. 
@teroyyv U. “S., 48 Ct. Gl. 216. 

{b] Action for infringement of 
patent.—Under the statute authoriz- 
ing the ‘owner’ of a patent in- 
fringed by the United States to re- 
cover compensation in the court of 
claims, an infringement suit against 
the government can be maintained 
only by one who has such an in- 
terest in the patent as would sup: 
port an infringement suit against 
another defendant. E. W. Bliss Co. 
v. U. S., 253 U. S. 187, 40 SCt 455, 
64 L. ed. 852 [aff 53 Ct. Cl. 47, 641]. 

[c] The suit instituted by the 
Cherokee Nation under the act of 
July 1, 1902 (32 St. at L. 726 c 1375 
§ 67), giving the court of claims ju- 
risdiction to consider “any claim 
which the Cherokee tribe ... may 
have against the United States,” was 
for the benefit of all Cherokees. The 
individuals known as the Eastern 
Cherokees were allowed to come in 
and be represented by their own at- 
torneys by the act of March 38, 1903 
(32 St. at L. 996 ¢ 994). But it was 
not the purpose of the act to super- 


65.7 Jones, Wi UetS.; 42. CECI. 178. 

66. Globe Works v. U. S., 45 Ct. 
Gl. "49%: 

[a]. Tllustration. — Where an ac- 


tion directly relates to certain evi- 
dences of debt in the possession of 
third persons in which they profess 
to have a legal interest, claimant 
may take a citation requiring them 
to appear, so as to formally notify 
them of the pendency of the suit to 
have the notification appear of rec- 
ord, to the end that he shall not be 
hindered in the prosecution of the 
suit by their unseasonable interpo- 
SILION se lexaseveUsaoge igo. Cleo Ode 

67. Jones v. U. S., 42 Ct. Cl. 178, 

63... Jones v. U. S,, 42) Ct: Cl! 178. 

692 “Young ives Un 8.509 tU., Se 390 24 
L. ed. 992; Carlisle v. U. S., 16 Wall. 
(Wx Style, 21 ede 426s We Sa ye 
O'Keefer Shile WiallgnGus aS: yal 8..020 
L. ed. 131; Philippine Sugar Hst. 
Devi COM NVan a oMmmou OL. Clio be 
Der Baca ive, Osis. oor Ot Olen 40° 
TraDIN Se Val asia s cy Cae Ole eA 
Collie tv nUcws leer. Cle 648 siatt 
97 U. S. 39, 24 L. ed. 992]; Collie v. 
Us Ss... 9 Ce tCleAst ey hiehera:w: (Ui: 
S., 9 Cts Clie254 Eien ins. Sete 
Cl. 4705) De! Giveliv= Us Sa) 7. Ct Cr. 
517; LaPlante v. U. S., 6 Ct. Cl. 311 


Molina. wv, U0. 5S) 6) Ct. Cl. 1269; 
Dauphin yc. We Sa aone Obey Cl. 22 ili 
Rothschild_yv. U. S., 6 Ct. Cl. 204; 
Brown v.08.) 61Ct (ClN17.: Mobs 


Siger'v. U. S., 5 Ct. Cl. 687; Brown vy. 
USS. 1 92 Ct. Gly ais 

[a] The government could deny 
this right to aliens, although giving 
it to citizens. Valk’v. U. S., 29 Ct, | 


The rules of the Court of Claims 


ee petition 

orney General, who shall a ear 

and defend.” ‘Turner v. is pea 
74. 15 A.C rE 

6, Ct. Chauee 

5. ai erika a S.,.51° Ct. Cl 1b, 
istric ro) Cc 

Barnes, 197 U. S. 146, o 8c fon, 46 

nash 


W385 21 Cth 5. 
Ss = Ce 5. 
77. Wisconsin Cent. R, Co, vote 
S., 164 U. S. 190, 17 Sct 45, 41 L. ed. 
3995. Murray v. U. S., 46 Ct, Cl. 94: 
Molina v. U. S. 6 Ct. CL 269. ’ 


“The strict rules of pleading are’ 


not applicable here.” Denver, 
- Co. Vex Use Sis; SSe CRUG 
There are no settled rules of 
pleading in this court.” New Jersey 
aoe etc., Co. v. U. S., 49 Ct. Cl, 235, 


[a] 
preclude a recovery of what is justly 
due complainant on the facts stated, 
although due in a different aspect. 
ee V. JU. Si, 95 Us Suesoungde tees 

[b] 
eenaees should 
sue fo 


ete., 
155, 165. 


present a single is- 
determination, such as is 


For later cases. developments and ¢hanges in the law see cumulative Annotations, same title, page and note numher. — 


Forms of pleading will not 


It is not requisite that the: 


lo) 
~-[§§ 389-898 


oe = oat) 


§§ 393-397] 


administration of justice and to secure to defend- 
ants the benefit of the principle of res judicata.7§ 

Construction of pleadings. The usual rules with 
respect to the construction of pleadings 7 are ap- 
plied in the court of claims.’ 

[§ 394] b. Petition. The petition must set forth 
the full particulars of the claim,®! and of the action 
taken thereon by any of the departments,82 and 
where the claim is such as is ordinarily settled in 
an executive department the petition must show that 
appleation was made to that department and its 
decision thereon.®? A plain statement of facts is 
all that is required,§* and a petition which shows 
that the claimant has a claim may be allowed 
whether or not it is artificially drawn.*> Allega- 
tions to sustain the equitable jurisdiction of the 
court should not be too general and indefinite,** and 
complhanee with a condition precedent should be 
alleged and proved.®” Distinct causes of action can- 
not be brought together by proceedings subsequent 
to the bringing of the original action without the 
consent of both parties.*§ 

Showing of representative capacity. The rule re- 
quiring the representative character of a trustee 
plaintiff to be filed with the petition in the form 
of a duly authenticated copy of the record of his 
appointment does not mean that proof of the ap- 


-pointment is necessary as an integral part of the 


original petition, or that failure to make such proof 
at the time of filing the petition is fatal, but proof 
may be furnished subsequent to the filing of the 
petition.®® / 

Recovery on implied contract. The forms of 
pleading in the court of claims do not preclude a 
claimant from recovering, as on an implied con- 
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tract, what is justly due him on the facts stated 
in the petition and proved, although there is no 
count in the petition on the implied contract.°° But 
where a petition is based on an alleged infringement 
of a patent, and no infringement: has been shown, 
there can be no recovery as on an implied contract.** 

Verification of the petition is usually required,°? 
although it has been held that verification is not 
jurisdictional.®* 

[§ 395] ce. Demurrer or Plea. The question of 
the sufficiency of the petition to show a right of 
recovery against the government may be raised by 
demurrer.°* An objection to the jurisdiction should 
be raised by plea,°> but a vlea by defendant that 
the cause of action declared on in a second suit 
against the government had accrued when the first 
suit was filed‘and might have been united in it is 
bad..* The provision limiting the time within which 
suits may be brought in the court of claims being 
jurisdictional,®” limitations need not be pleaded.%* 

[§ 396] d. Counterclaims and Cross Bills. The 
forms of pleading in the court of claims do not re- 
quire that the right to recover on a counterclaim 
shall be restricted by the pleading.. Omissions to 
plead counterclaims are never fatal to the rendition 
of such judgments as the facts demand.9® The court 
cannot declare a forfeiture for fraud in connection 
with the prosecution of a claim on a mere motion, 
but defendants must file a plea in the nature of a 
eross bill, setting up the matters constituting the 
fraud. 

[§ 397] e. Amendments. The court should 
amend defects and wants of form other than those 
which are demurred to,” but other amendments rest 
in the discretion of the court.2 The general rule 


generally considered indispensable,;v. U. S., 48 Ct. Cl. 281, Hoffeld v. U. S., 36 Ct. Cl, 230. 

where the trial is by jury. Peirce v. 81... Clyde: v.°U. S.,)5 Ct. (Cl: 134 [a] Averments as to loyalty.— 

Wears. peace Cl. 195; ; [rev on other grounds 13 Wall. | Carter v. U. S., 23 Ct. Cl. 326; Woody 
[ec] Claims outside of jurisdic- | (U. S.) 35, 20 L. ed. 479]. Ve 2UE S57 23 ..Ct. ok 9160: 

tion.—The petition will not be dis- 82. Clyde v. U. S., 5 Ct. Cl. 134 88. Eager v. U.. S., 33 Ct. Cl. 336. 

missed in a transmitted claim, | [rev on other grounds 13 Wall. (U.S.) 89. Crocker v. U.. S:, 48-°Ct, Cl. 

where it contains counts for liqui-|35, 20 L. ed. 479]. 383. 

dated and counts for unliquidated 83. Clyde v. U. §., Ot Cls i134 90. Wood v. U. S.,: 49 Ct. Cl. 119. 

damages, although there is a want |[rev on other grounds 13 Wall. CU: 91. Brothers) vei. Ss) 052, Comrie 

of jurisdiction as to the latter. Den-|S.) 35, 20 L. ed. 479]. ; 462. 

Mists Ue Si, 20 Ct... Cle 119. 84. District of Columbia v. 92... Gray Us. Se 2380Ct, Cl a2: 
7g. Jones v. U. S., 42 Ct. Cl, 178. | Barnes, 197 U. S. 146, 25 SCt 401, 49 Woody Ver UU eisSe, u23.5 Stani CL shG0, 
79. See Pleadings [31 Cyc 78]. L. ed. 699: U. S. v. Behan, 110 U. S. | Eastern Band Cherokee Indians v.. 


B0. See cases infra this note. 

[a] WW0ustrations.—(1) A petition 
in the court of claims, alleging that 
the petitioner had an exclusive li- 
eense to use a patented superheat- 
er in a Specified make of torpedoes 
sold only to the United States gov- 
ernment: that on request it granted 
the government permission to pur- 
chase torpedoes containing such in- 
vention from another company, the 
amount of royalty to be settled later; 
that torpedoes so equipped were pur- 
chased by the United States, but no 


royalty was ever paid; that it de- 
manded five hundred dollars for each 
superheater, which the government 


refused to pay; and that it never 
granted any reduction, or consented 
to the use of the invention without 
payment of such royalty, did not 
show a contract, express or implied, 
to pay a royaity in any amount, but 
negatived the making of a contract. 
E. W. Bliss Co. v. U. S., 253 U. S. 
187, 64 L. ed. 852, 40 SCt 455. (2) 
An allegation of damage, and de- 
struction to agricultural land caused 
by the breakage of a canal bank due 
to the willful and negligent acts of 
the agents of the United States, be- 
ing the direct effect of the acts of 
such agents, is not the equivalent of 
an allegation that the. land was 
“taken” for public use, or that de- 
fendants derived a_benefit from the 
tortious act of their officers and 
agents, and a contract cannot be im- 
plied. North Platte Canal, etc., Co. 


338, 4° SOt 81,28 T.\ ed.) 163, {Binge 
v. Burns, 12 Wall. (U. S.) 246, 20 L. 
ed. 388; Wood v. U. S., 49 Ct. Cl. LO}; 
Atlantic Works v. U. S., 46 Ct. Cl. 
57; Little v. District of Columbia, 19 
CtCr 323: } ‘ 
“All that is necessary in setting 
out a claim is to so state it that the 
court is advised as to what it ERE 


Denver, etc., R. Co. v. U. S., 58 Cr 
Gl, 155, °165: 
[a] Limits of rule.—The state- 


ment must not be so general as to 
leave defendants in doubt as to what 
demands they must meet. Atlantic 
Works v. U. S., 46 Ct. Cl. 57. 


85. New Jersey Fdy., etc. Co. v. 
Wy eSir4o) Cte OL23b: 
[al If the petition raises ques- 


tions of importance affetting the in- 
terests of persons before the court it 
will not be dismissed on _ the ground 
that it shows no cause of action, but 
the real facts will be ascertained. 
Morrison v. U. S., 22 Ct. Cl. 206. 

86. Schierling v. U. S., 23 CGUaCl. 
361; Cunningham v. New York, 141 
NYS 1000 [mod on other grounds 162 
App. Div. 851, 148 NYS 170). 

[a] A general charge by contract- 
ors for a government building of 
mismanagement or delay on the part 
of the United States, or of fraud or 
dishonesty on the _ part of their 
agents, is insufficient, as claimant’s 
pleading and request for findings 


Should contain specific allegations. 


McLaughlin v. U. S., 37 Ct. Cl, 150. 
87. Henry v, U. S., 38 Ct. Cl. 635; 


Cherokee Nation West, 19 Ct. Cl. 35. 

93. Eastern Band Cherokee In- 
dians v. Gherokee Nation ‘West, 19 
Ct Cla3 5: 

94. Price v. U. S.,-33 Ct. Cl. 106 
[aff 174 U.S. 373; 19 SCt 765, 43° Tt 
ed. 1011]. 

{a] Tlustration.—Where it is ap- 
parent that claimant must recover, 
if at all, under the terms of a con- 
tract which is set forth in or at- 
tached to the petition, the question 
of his right of recovery may be pre- 
sented by demurrer. New Jersey 
Fdy., etc., Co. v. U. Si, 49 Ct. Cl. 235. 


95. Pennsylvania Co. v. U.S. 7 
Ctrl. 40:1; 
[a] Jurisdiction is put in issue 


by a plea traversing the allegations 
of the petition that the original own- 
ers of the claim have at all times 
borne true allegiance, and such plea 
will not be stricken out. Peirce v. 


USA CHOW 195. 
96. Shrewsbury v. U. S., 9 Ct. Cl. 
263. 
97. See supra § 389. 
98 Quinn v. U. S., 52 Ct. Cl. 496. 
99. Huske v. U.'S., 46 Ct. Cl. 35. 
1. Globe Works v. U. S., 45 Ct. 
Cle 49%. 
2. Thomas v. U. S., 15 Ct. Cl. 335. 
[a] Amendment should be al- 


lowed where the statute of limita- 
tions will bar a new action, and de- 
fendant raises no objection to the 
party claimant, but pleads to merits. 
Skelly v. U. S., 32 Ct. Cl. 227. 

3. Thomas v, U. S., 15 Ct. Cl. 385, 
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is that amendments designed to present a cause as 
the parties may be supnosed to have understood it 
will be allowed,* but amendments to introduce new 
parties not in privity, to introduce a new cause of 
action, to enforce a penalty, or where the opposite 
party has been misled, or where an unfair advantage 
would result, will not be allowed. An amended pe- 
tition eannot be filed, where a claim has been 
referred by a committee of congress and dismissed 
for want of jurisdiction,’ nor can an amended peti- 
tion be filed, without submission to and _ specific 
leave from the court, where a case is remanded to 
the general docket with merely a general leave to 
amend.” When an amended petition is filed, the re- 
citals of the original are considered abandoned, ex- 
cept so far as they are incorporated in the amended 
petition, which must be complete in itself.8 

Necessity for amendment. A petition seeking to 
have a suspension by the secretary of the interior 
of a contract for the construction of a dam held 
fraudulent need not be amended to enable plaintiff 
contractor to question the propriety of charges 
against his account for work and materials used 
hy defendants in completing the contract.9 

[§ 398] 8. Issues and Proof. Proof of the in- 
corporation of plaintiff corporation, in a suit for 
the proceeds of captured or abandoned property, is 
unnecessary in the absence of a plea of nul tiel 
corporation.!° 

[§ 399] 9. Variance. There is a fatal variance 
where the allegation and proof as to a material fact 
differ substantially, but if a variance is merely 
as to a matter of form not going to the merits, 
judgment may be rendered in accordance with the 
proved facts.12 

[§ 400] 10. Evidence and Taking of Proof—a. 


4, Thomas v. U. S., 15 Ct. Cl. 335. 
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23 L. ed. 707; The Ship Poll Cary, 45 


~ _[8§ 897-402 


Presumptions. If the secretary of the interior has 
found facts from which the court may infer its 
own jurisdiction, the burden of proof is on defend- 
ants to show want of jurisdiction.1* In proceedings 
under the disbursing officers’ act before the court 
of claims by a disbursing officer to secure relief 
from liability for funds embezzled by his clerk, 
there exists a presumption of liability, and the bur- 
den of proof rests upon the officer.14 Where the 
decree of a prize court is silent as to the appear- 
ance of the master or owners, and there is neither 
protest nor proof to show that they were denied 
a hearing, the presumption is that they were given 
an opportunity to defend.° It must be presumed 
that a roll of Cherokee freedmen made under a 
decree of the court of claims was made in eompli- 
ance with the decree because it was accepted by 
all parties and distribution was made under it with- 
out objection by any person.?¢. 

[§ 401] b. Burden of Proof. As a rule, the 
burden rests upon claimant to establish every fact 
necessary to support his elaim,!” but if the petition 
sets forth a good cause of action and defendants 
have records in their possession which will defeat 
the claim they should produce them,!® and the bur- 
den of proving fraud rests upon the party alles- 
ing it.19 

As to citizenship. Where citizenship of the claim- 
ant goes to the jurisdiction, is preliminary, and is 
questioned, the burden of proof is on claimant.2° 

[§ 402] c¢. Admissibility. Where congress has 
not provided, and no special reason demands, a dif- 
ferent rule, the rules of evidence as found in the 
common law govern the action of the court of 
claims.*1_ Under the statutes, however, special pro- 
visions have been made in certain cases as to evi- 


of evidence, nor can they add any- 


[a] Showing ownership or repre-|Ct. Cl. 219. thing to what the law requires of a 
sentative capacity.—If the .rightful [a] Tlustrations.—(1) Where the | claimant to make out his case. Todd 
claimant brings suit, but inadver- military transactions of a state for|v. U. S., Dev. Ct: Gl. (UL SHOPS Eno: 


tently neglects to déscribe her rep- 
resentative capacity, or correctly 
allege a _ requisite Ownership, and 
there is no conflict of interests be- 


the state and of the state for the 
United States were mingled in one 
account, it cannot be regarded, as the | Cl. 
account of the principal, the United 


18. Smith v. U. S., 36 Ct, Cl. 304. 
Por aa ca Works v. U. S., 45 Ct. 


tween claimants, and ‘the proper 
party is before the court in due time, 
amendments will be allowed accord- 
mel Thomas)v. U.-8., 15) Ct. Cr. 


[b] Consent to filing amendments 
may be based upon acquiescence, 
without a formal agreement, and 
after delay by defendants to strike 
out amended petitions and when the 
Statute of limitations would cut off 
part of the demands if a new suit 
were instituted, the court will on 
motion dismiss amendments, sever 
the causes of action, and treat the 
amended petitions as original peti- 


tions as of the time when each was | 


filed, and the cases will proceed: as 
, distinct suits. Eager v. U. S., 33 Ct. 
Cl 336. 
5. Jones v. U. S., 42 Ct. Cl. 178; 
Thomas vo U.'S., 15 Ct. Cl. 335. 
Change of parties by amendment 
see supra § 391. 
Dunbar v. U. S., 19 Ct. Cl. 674. 
7 Shaw v. U. S., 9 Ct. Cl. 301. 
8. Jones v. U. S., 42 Ct. Cl. 178. 
9. S. R. H. Robinson, ete, Con- 
tracting Co. v. U. S., 53 Ct. Cl, 536. 
10, Basch v. U. S., 52 Ct. Cl. 134. 
See also Corporations § 2980. 


IL.) Saloisi-v. -U.S., .32 (Ct: Cis 68. 
12. Molina v. U. S., 6 Ct. Cl. 269. 
Po ee Montoya v. U. S., 32 Ct. Cl. 
14. Boggs v. U.S, 44 Ct. Cl. 367. 
15. The Snow Thetis, 37 Ct. Cl. 
470. ; 
Leva Whitmire v. U.'S., 44 Ct. Cl. 
453. 
L7e U.S. ve Ress, 92) UU: cS 281) 


States; and the state, as agent, must 
establish its expenditures specifically 
by other proof. 
Se. 32 Ctr Clipetany 
jurisdiction of the court, as well as 
plaintiff's right to recover, depends 
upon the use of the alleged inven- 
tion under such circumstances as to 
warrant an implied contract there- 
for, the use of plaintiff’s invention 
must be established. Farnham vy. 
U. S., 49 Ct. Cl. 19. (3) Where a bill 
in congress is to reimburse a settler 
for all expenses incurred and serv- 
ices performed in all matters touch- 
ing the. discovery, exploration, and 
development of a cavern, and the 
evidence fails to show the amount of 
money expended, the court cannot 
advise congress as to what might be 
a reasonable appropriation. Such a 
ciaim is not a legal or equitable one. 
The claimants can appeal alone to 
the bounty of congress. Jefferson 
Lime Co. v. U. S., 48 Ct. Cl. 274, 
[b] A general traverse may ‘cast 
the burden of proof upon complain- 
ant, ) King vo U.S.i31 .Ct. Gl? 304: 
[c] A statutory provision that 
the party electing to reopen the case 
shall assume the burden of proof 
requires the establishment of such 
facts as will lead the court to a con- 
clusion different from that of the 
poctelory. Montoya v. U. S., 32 Ct, 
{[d] Rules in force at the treas- 
ury department for the methodical 
conduct of business there cannot in 
court supersede the ordinary prin- 
ciples and requirements of the law 


poe Hernandez v. U. SS... 341Ctaion 
21. Moore v. U. 8, 91 U. gs. 270, 

Rhode Island v. U. | 23 L. ed. 346. : 
(2) Where the [a] Information for congress) 


must be obtained in congressional 
cases in strict conformity with the 
rules of judicial procedure and from 
competent evidence, and letters and 
ex parte statements of every char- 
acter must be excluded, except where 
a Statute directs that they be con- 
sidered. West Virginia v. U. S., 
Cie Glee 0s 

[b] Where a State paid money 
for raising and equipping troops, 
and for the occupation of lands for 
camps, and the vouchers taken used 
the words “damages,” it is open to 
either party to show what was in-, 
cluded in that term, whether use of 
or injury to property, or both. Penn- 
sylvania v. U. S., 37 Ct. Cl. 514. 

[e] If a recovery rests upon ex- 
pert testimony the competency of 
the witness must be satisfactorily 


established. Shultz v. U. S25 2ut@es 
Cl. 380. 
[d] Ancient documents. — Where 


corporate books were seized and 
have been in the custody of the. 
United States for over fifty years, 
they are admissible as ancient docu- 
ments as a link in the chain proof 
of ownership. Basch v. U. S52: CG 
Clase 

[e] The jurisdictional act in 
French spoliation claims not only 
requires evidence, but “proper evi- 
dence,” that is, such evidence as 
may be presented under the rules es- 
tablished by law and recognized by 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 402-407] 


dence, witnesses, and taking proof,?* and the pro- 
visions of an act of congress prevail over local 
rules in the state where the cause of action arose.?% 
So also under the terms of a reference by congress, 
letters and papers presented before congress, al- 
though not admissible under the ordinary rules of 
evidence, may be considered.24 The evidence, of 
course, must be competent and relevant,?®> and waiv- 
ers as to incompetent evidence cannot be coun- 
tenanced.2° The certificate of a referee in bank- 
ruptey is competent evidence to show that a party 
plaintiff has been appointed trustee in bankruptey.?" 

[§ 403] d. Judicial Notice. The court may take 
judicial notice of the laws of the several states, and 
claimant is not required to call witness ‘to prove 
a rule of law of a state as a foreign law.?® 

[§ 404] e. Depositions. In taking testimony 
to be used in support of or against any claim, the 
adverse party is entitled to an opportunity to file 
interrogatories, or to examine the witnesses by at- 
torney, under such regulations as the court may 
prescribe.2® If by a rule of court certain require- 
ments exist as to reading and signing of depositions, 
they must be complied with, or the court may sup- 
press them on its own motion;°° and where a depo- 
sition fixes a jurisdictional fact, a second deposition 


FEDERAL COURTS » 


[25C.J.] 1001 
inconsistent therewith on such point may be dis- 
regarded.* Where a party has taken testimony 
without leave of court, and under objection of the 
other party, the deposition so taken will be sup- 
pregsed on motion.*? 

[§ 405] f. Affidavits. Ex parte affidavits are 
not evidence in the court of claims;** and a stipu- 
lation between a claimant’s attorney and the at- 
torney-general that ex parte affidavits may be 
taken instead of depositions cannot be upheld by 
the courts so as to dispense with competent evi- 
dence which the court deems material.** . 

[§ 406] g. Examination of Claimant. The court 
may make an order for the examination of a claim- 
ant.2> In the case of a corporation the officers 
thereof are ordinarily the proper persons to be ex- 
amined ;°¢ but where all of the stock of the company 
is owned by two persons, they are in fact and in 
legal effect. the narties claimant, and are proper per- 
sons to be examined under the statute.” 

[§ 407] h. Power to Call on Departments for 
Information. The court has power to call upon any 
of the departments for any information or papers 
which it may deem necessary,*® and is entitled to 
the use of all recorded and printed reports made 
by the committees of each house of congress when 


the courts. The Brig Betsey, 49 Ct.| tary board, such proceedings being [a] Ex parte affidavits forming 
Cl. 125. : ex parte and based apparently on| exhibits in departmental reports 
22. The Ship Parkman, 35 Ct. Cl. | muster rolls only made up long after | printed as congressional documents 


406; In re Calls for Evidence, 33 Ct. 
Cl. 354; Truitt v. U. S., 30 Ct. Cl. 19; 


the enlistments. 


[e] 


West Virginia v. 
WerSesiliGiry Chy204. 

Statute as evidence.—Where 
a statute authorizes an accounting 


were not made evidence in a suit in 
the court of claims, brought under 
the act of March 1, 1907 (384 St. at 
L. 1055 e 2290), by the provisions of 


Woolverton v. U. S., 26 Ct: Cl. 215; 
ic a ete., R. Co. v. U. S., 15 Ct. 
23. Christie v. U. S. 48 Ct. Cl. 


298, 326 (“By the law of Alabama 
(where this cause of action arose) 
the testimony of a party in interest 
is not admissible as to alleged state- 
ments of a deceased person. De- 
fendants submit that this is pecu- 
liarly so while the deceased was act- 
ing as the agent of the United 
States (sec. 4007, Ala. Code). But 
we think the testimony is admis- 
sible for what it is worth, because 
by the act of March 3, 1887, 24 Stat. 
L., 505, commonly known as the 
Tucker Act, all claimants in this 
court were made .competent wit- 
nesses in their own_ behalf without 
qualification. In Hobbs v. McLean, 
117 U.S. 567, 6 SCt 870, 29 L. ed. 
940, it was held that where Con- 
gress had made no exception in 
qualifying parties as witnesses the 
court could make 
24, Irwin v. U. S., 
[rev on other grounds 127 U. S. 125, 
8 SCt 1033, 32 L. ed. 99]. 
Birdsong v. U. S., 34 CECI. 
437. } 


[al Wherd the auestion is the 
worth of an invention in the mar- 
ket, claimants cannot show what 
their patent as used by the govern- 
ment is worth to_commerce. Wood 
vy, U. S., 36 Ct. Cl. 418. 

[b] An agreed statement of cack, 
on which a suit between owners an 
underwriters was based at a time 
contemporaneous with the loss, 1S 
not evidence for the representatives 
of the owners in a suit between them 
and the United States under the 
French Spoliation Act. The Sloop 
Margaret, 37 Ct. (QiEeskee 

[ce] The recitals of a decree are 
considered a part of the evidence in 
a case, but the essential things to 
be investigated in such cases are 
the regularity of the proceeding in 
the prize court and the opportunity 
to appear and defend. The Snow 
Thetis, 37 Ct. Cl. 470. 

[a4] Payment of money. — In a 
congressional case involving the pay- 
ment of money by the state for the 
United States, an allegation of an 
‘actual payment cannot be established 
by the proceedings of the local mili- 


between the United States and cer- 
tain Indian tribes, and directs the 
court to credit the Indians with “‘the 
value of all lands ceded by the said 
Indians which have been set apart 
and reserved from the public lands 
as public reservations or for other 
public uses under existing laws and 
proclamations of the President [Act 
March 3, 1909 (35 St. at L. 789 
ce 263)],’”? the court, when ascertain- 
ing the value of the lands, may re- 
fer to the statutes authorizing or 
regulating the sale of the public 
lands as evidence and may take the 
minimum price named in the stat- 
utes as the value of the lands under 
consideration, although it is a mat- 
ter of common knowledge, of which 
the court takes notice, that portions 
of the lands are worth less in the 


market than the minimum _ price 
named in the statutes. Ute Indians 
With. Sipeebo Ce Cl 440. 


{[f] Judgment founded on incom- 
petent evidence.—The supreme court 
rule that, where the ultimace fact, 
in the findings of this court, on 
which the judgment rests is found- 
ed on incompetent evidence, there 
must be a reversal notwithstanding 
the terms of the finding, governs 
conclusions in the court of claims. 
West Virginia v. U. S., 45 Ct. Cl. 576. 

26. West Virginia v. U. S., 45 Ct. 


CHES 76: 
27. Crocker v. U. S., 48 Ct. Cl. 383. 
28. Sykes v. U. S., 8 Ct. Cl. 330. 


29. Jud. Code § 169, U. S. Comp. 
St. (1916) § 1160; Smith v. U. S., 19 
OF ECl. 4690. 

[a] Notice of taking deposition.— 
If the purpose of the act of June 15, 
1880, requiring notice to claimant of 
the taking of evidence for the gov- 
ernment, is accomplished without 
notice, the want thereof will not 
vitiate the proceeding, and make the 
testimony incompetent. Grimes v. 
Wieser sah Ct! (C1738. 

30. Martin v. U.S, 3 Ct, Cl. 384. 

31, Johnson v. U. S., 35 Cte CN. 
552. 

32. Curved BHlectrotype Plate Co. 
Ve Uaen4e (Cth Cr 268. 

33. Main v. U. S., 21 Ct. Cl. 54; 
Smith v. U. S., 19 Ct. Cl. 690; Wie- 
gins v. U. S., 2 Ct. Cl. 345. 


that act that such reports shall be 
evidence, to be given such weight as 
the court may determine for them. 
Iowa Sac, etc., Fox Indians v. Okla- 
homa Sac., etc., Indians, 220 U. S. 
481.- 81-SCt. 478, 55 ta. ed: 7552" Lait 
45.Ct. Cl. 287]. 

[b] Affidavits of Indians, taken 
by an Indian agent in an investiga- 
tion authorized by treaty and re- 
turned as part thereof and found 
among documents transmitted with 
the case to the court, wili not be 
summarily struck out as ex parte. 


Chickasaw Nation v. U. S., 19 Ct. 
CHearse: 
34. Jones: v..U. S., 42.:.Ct.. Cl. 178; 
35. Jud. Code § 166, U. S. Comp. 


St. ¢€1916). § 1157. 

[a] The statute recognizes the 
constitutional guaranties of the citi- 
zen; and the order of the court in 
permitting the examination of an in- 
terested party cannot go beyond the 


statute. Globe Works v. U. S., 45 Ct. 
Gl 497%. 
[b] The rescission of a contract 


by the government for the alleged 
failure of the contractor to perform 
does not estop it, in an action on the 
contract, from setting up fraud or 
from examining claimants. Atlantic 
pb ig Coe ve US 408iCUCr 


[ec] Where a plea of fraud is in- 
terposed by defendants, they may 
examine claimants under the stat- 
ute; and the examination cannot he 
evaded by claimants alleging that all 
the facts are within the knowledge 
of defendants. Atlantic Contracting 
Co. ‘vi U:-S!, 40 Ct. Cl. 244 

36. Atlantic Contracting 
Uns) 40) CEL Cl eZ4¢. 

37. Atlantic Contracting Co. v. 
Te Si 40 C&C he 24ar 

38. Jud. Code § 164, U. S. Comp. 
St. (1916) § 1155; Robinson v. U. S., 
TOn Cha @le took. ers 

[a] Such a call is in the nature 
of a subpoena duces tecum, and can- 
not be turned into a bill of discov- 


Con BV: 


ery. In re Calls for Evidence, 33 
Ct. Cl, 354. 

[b] Evidence presumptively in 
hands of claimant.—The court of 


claims will not call upon the depart- 
ments for evidence presumptively in 
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deemed necessary in the prosecution of its busi- 
ness;*° but the head of any department may refuse 
and omit te comply with any call for information 
or papers when, in his opinion, such compliance 
would be injurious to the public interest.2° 
Objection for lack of certification. When it was 
-agreed by the respective attorneys that certain 
papers selected by them from a departmental file 
should be filed in court, the objection that the papers 
so filed and printed were not certified under the 
seal of the interior department comes too late after 
such action in the absence of any question as to 
their genuineness or any showing that they were 
filed through improvidence, mistake, or fraud.*! 
In case of a refusal, after notice and without just 
reason, to furnish original and competent evidence 
in the possession of the government, secondary evi- 
dence of the matters in question may be received:4? 
[§ 408] i. Weight and Sufficiency. The gen- 
eral rules as to the weight and sufficiency of eyi- 
dence *® apply in the court of claims.4* It has 
been held that, where’ a subordinate engineer 
officer without explanation refuses to be governed 
by the construction given to the contract by the 
principal engineer, the final action taken by the 
local subordinate last in charge in conformity with 
the interpretation put upon the specifications by 
the chief engineer officer will be taken as the best 
basis for a just settlement.‘ 
[§ 409] 11. Trial; In congressional cases the 
court must inquire into every material fact neces- 
sary to enable congress to act intelligently when 


the hands of claimant. In re Calls 
for Evidence, 33 Ct. Cl, 354. 

39. Jud. Code § 164, U. S. Comp. 
St. (1916) § 1155. 

40. Jud. Code § 164, U. S. Comp. 
St. (1916) § 1155. 

41. - S. Fidelity, ete, Co. v. 
ss DOLOt Cl. (S16: 
Hean Robinson v. U. S., 50 Ct. Cl. 
43. See Evidence §§ 1730-1806. 

44. Globe Works y. U. 51 DONO ts 
Cl. 532; Albright v. U. Sy ode Ob ror 
247; Otero v. U. S.,;.53 Ct. Cl. 168; 
The Brig Patsey, 49 Ct. Cl. 197; The 
Brig Betsey, 49 Ct. Cl. 125; The Nan- 
tucket v. U. S., 46 Ct. Cl. 297; Globe 
Miorks (vet U.S. 45 Gt MoO. 497; 
' Boschke'v. U. S., 44 Ct. Cl, 397; Leach 


it is correct. 


Clig@l: 
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Where a military board investigates 
a loss and finds the value of the 
property destroyed, and the report 
is put in evidence by one party with- 
out objection by -the other, 
corroborated, the court will assume 
that both parties are satisfied that 
Florida, etc., 
VateWiveS., taGtr loa. 

[f{] An éstimate of damages is 
not a’sufficient basis for a money 
judgment against the United States. 
ene Casualty Co. v. U. S., 53 | C1. 


{g] Documents purporting to be 
properly authenti- 
certificate on the 
part of the person before whom they 
purport to have been acknowledged, 


“worn to, but not 
cated by seal or 


~ _[8§ 407-410 


disposing of the claims;4® and the court will con- 
sider and determiné every issue necessary to the 
proper disposition of the matter.47 The established 
rule of practice is that, when parties have closed 
their proofs and noted that fact upon the notice 
book, new testimony cannot be taken by either 
without an order of the court, and the application 
for leave to take further testimony must show the 
grounds upon’ which the application rests, the issue 
upon which it. will be used, ete.48 The court can- 
not make an order compelling a claimant to take 
more testimony than he has taken. If defendants 
have evidence of their own to present, it is their 
privilege to take it. If they fail to do so, a claim- 
ant is entitled to have the issues tried in the reeu- 
lar way.*® The court determines the facts as well 
as the law,°° but is not obliged to rule specifically 
on separate requests of counsel.5t Where essential 
allegations are not established by claimant’s evi- 
dence, the court will not determine what the rights 
and liabilities of the parties would be if the alle- 
gations were proved.°2 

[§ 410] 12. References. The court may in 
proper cases refer a cause to a special commissioner, 
and after due deliberation approve his report, and 
the judgment rendered will be that of the court and » 
not that of the commissioner alone.5? In the ab- 
sence of any rule of the court of claims on the 
subject, such references are to be governed by rules 
in similar cases, governing references to referees 
and masters, adopted by other federal courts.54 
Where a delay in discovering additional evidence 


competent jurisdiction, rendering a 
question res judicata between the 
Same parties, cannot be reéxamined 
in this court in a case referred un- 
der the Tucker A CUS Dut satu deel Sl 
clearly shown that a mistake in the 
former judicial proceedings occurred, 
which, if known, would have affected 
the judgment, and that the other 
court has lost jurisdiction of the 
case, this court may consider the 
gag hae Le More v. U. S.,289/16ts 
{[c] The court will not examine 
voluminous testimony to ascertain 
whether in trifling matters rates 
charged for transportation of gov- 
ernment freight exceeded the legal 
limitation attached to a grant of the 


and is 


Pac Os 


Matte nis.7101 445 ChwiGl.. 1 8eea Switt .w| cannot be considered “legal evi-|road. Northern Pac... Co, ¥, Us, Se 
U. S., 48 Ct. Cl. 409; The Ship Park- | dence” within the meaning of the]15 Ct. Cl. 498. 
man, 385 Ct. Cl. 406; Birdsong vy. statute and are insufficient to es- [ad] Where claims against a for- 


US.) 34-Cti Cl. 437: Small -v. U. S,, 
33 Ct. Cl. 451; Salois v. Us 8.5) 432 
Ct. Cl. 68; Gossett v. U. Ss bak On 
Cl. 325; Gray v. U. S., 23 Ct. Cl, OTe 

[a]| The evidence of one uncorrob- 
orated witness (1) is not sufficient 
to establish a claim. Salois v. U. S., 
32 Ct. Cl. 68. (2) This is especially 
true where it does not appear that 
Such witness was qualified to testify 
as to the fact. Brooke v. U. Sipe 
Cl Cl 180: 

[b] When testimony of claimant 
alone sufficient—Where damages for 
breach of a contract by the United 
States naturally result from delay, 
and proof in defense, if any, is read- 
ily within reach of defendants, the 
testimony of claimant alone may be 
sufficient. Sanborn v. U. S., 46 Ct. 
Cl. 254. 

{c] An admission by government 
counsel of the’ government’s liability 
is not controlling on the court of 
claims. “Hooper v. U. S., 53 Ct. C1. 
4) 


48 Ct. Cl. 219. 


on) Ot.aClis Tae 


ance,—A 


Cl. 
Ve USS, 


0. 

[d] Treasury agents’ reports con- 
cerning ownership of cotton seized 
are not conclusive against the claim 
of others that they are the real own- 
ers, ) Basch. viU. 8. 52.Ct. Cl. 134! 

[e] Report of military board.— 


. ed. 346. 


tablish jurisdiction. 


[h] The proof required to set 
aside an award need not be new, but 
the court will not take on conflict- 
ing evidence, and from it draw con- 
clusions different from those reached 
by the secretary. Montoya v. U. ie] ake 
[i] - Resubmission after disallow- 
claim will 
when it has been disallowed by the 
southern claims commission, and is 
resubmitted to the court on the same 
evidence. Stern v. U. S., 32 Ct. Ci. 
533. 


45... Shippey v. U. S., 
46. West Virginia v. U. S., 37 Ct. 
. 1b 

Ate gro ee Ween sof S 7 Oe. 
48. Curved EBlee 
42 Ct. Cl 
49. Smitheman y. U. S., 48 Ct, Cl, 


50. Moore v. U. S., 91 U. g. 270, 


trotype Plate Co, 
: 268, 


[a] The court may make a com- 
parison of handwriting.—Moore y. 
UiSieoL (U.S, 270) Oey leq. 194¢. [a] 

[b] A judgment by a court of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ ; 


Otero v. U. S., | eign country are authorized to be 
heard, and this government, formally 
and with knowledge of the facts, as- 
Serted them to be valid and de- 
manded reparation, the point is set- 
tled, as between this government and 
claimant, that the claims constituted 
legitimate. reclamation upon the 
other country. Hubbell View Uae Spells 


Ct. Cl. 546. 
be dismissed [e]| Whether a claim for taking a 
private vessel for blockade purposes: 

is based upon a taking for govern- 
ment use or for destruction is) a: 
question of fact. Walker Vay. OSes 


34 Ct. Cl. 345 
£5. CES Cl, 51. Union Pac. R. Co. v. WU. S., 
S., 10 Ct: ‘Cl, 77. 


20 Ct. Cl. 508. 

52. Peay v. VU. 

53. In re Intermingled Cotton 
Cases, 92 U. S. 651, 23 L. ed.. 756. 

[a] Revocation of appointment.— 
The appointment of a special com- 
missioner to take testimony may be 
revoked on the court’s own motion, 
where the person is of bad charac-— 
co etc. Martini v. U. Soa Ob. Ole 


54. Johnson vy. District of Colum- 
bia, 49 Ct. GI! "8. ; 

‘ Where a deposition is taken 
without permission after the case 


§§ 410-412] 


and a failure to produce it are inexcusable, a re- 
quest to introduce additional evidence and again 
refer the case will not be granted.®> 

[§ 411] 13. Rules of Decision. Decisions of the 
supreme court are, of course, controlling on the 
court of claims.®® The liability of the government 
should be determined by the settled principles of 
law ;°? and the court will construe an act of con- 
gress on which a claim is alleged to be founded, 
according to the rules of construction which long 
and continued experience has determined to be 
best adapted for the purpose.®* Beyond this, no 
general rules of decision can be laid down, but each 
ease coming before the court of claims is necessarily 
to be determined according to its. own peculiar 
‘facts.522 Where a former ruling would result in 
inequality to the officers and men who served in 
the late Spanish War, and where the comptroller 
of the treasury has construed certain statutes favor- 
ably to claimants, and congress has subsequently 
legislated on the same subject with apparent ap- 
proval, and certainly no disapproval, of the comp- 
troller’s ruling, the court will resolve all doubts 
in favor of claimants, who have no right of ap- 
peal.°° Where the jurisdiction conferred on the 
court of claims is to hear and determine a case 
according to principles of equity and justice, the 
ease will be heard on the merits, and not decided 
upon an estoppel arising from the negligence of 
parties.*+ 


The doctrine of res adjudicata is applicable in 
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the court of claims;® but the United States is not 
bound by judgments against a state in state courts 
for moneys expended by the state for the benefit 
of the United States.% 

[§ 412] 14. Findings or Report. With the trial 
in the court of claims the rights of counsel over 
the findings of fact cease and those of the court 
begin.°* It is the duty of the court to make find- 
ings of the facts established by the evidence,” 
and a separate statement of the conclusions of law 
upon the facts so found.** A finding made in an 
action at law disposes of all matters of fact ®? and 
is final where there is any evidence of the fact,®* 
and no exception is taken.®® In cases coming to 
a hearing on the report of a commissioner, parties 
dissatisfied with the facts found in the report must 
present their requests for additional findings at 
the hearing, and not afterward as in ordinary 
eases.7° In a proceeding in equity, a finding of the 
ultimate facts for the consideration of the supreme 
court is not required, as the whole record goes 
up.7! Recitals in a finding, that the claim in suit 
was supported by the testimony of but two wit- 
nesses, and that ‘‘the court is not satisfied by 
this evidence,’’ followed by the statement, in the 
opinion, that the court ‘‘has no reason, other than 
the lapse of time and the inaction of the claimant, 
to discredit the witnesses or suspect the claim,’’ do 
not justify a reversal, on the ground that the 
court attempted to create a rule of evidence as 
to the number of witnesses necessary to prove such 


has been referred upon the applica- 
tion of plaintiff, it is inadmissible as 
evidence and will be stricken. John-~- 
Bon Ne District of Columbia, 49 Ct. 
oo 

[b] A referee’s conclusions can- 
not be assailed by evidence which 
was not in the record when the re- 
port was made without first obtain- 
ing the permission of _ the court. 
Johnson v. District of Columbia, 49 
Ctet Cl. +8: 

[ec] Where a witness refuses to 
answer a question, unless it comes 
within an exception of which he may 
avail himself, the commissioner 
should report the facts, with the 
style of the cause and the name and 
address of the witness, to the court 
for such action as it may deem ap- 
propriate. U.S. Fidelity, etc., Co. v. 
te S50) Ct. Ch 316. 

55. Johnson v. District of Colum- 
bia, 49 Ct. Cl. 8. 

Chicago, etc., R. Co. v. U. S., 

. 359; Illinois Cent. R. Co. 
Se eS 18°Ct: Cl. 1718. 

57. Thierman v. U.S., 51 Ct. Cl. 35. 

58. Todd v. U. S., Dev. Ct. Cl. 

118. 
‘ [a] Where question doubtful. 
A construction of a statute which 
has long prevailed should not be 
overturned, except for cogent rea- 
sons; but where a judgment based 
on a contrary construction of the 
statute was affirmed by an equal di- 
vision of the supreme court, and a 
subsequent judgment involving the 
same construction was reversed on 
another ground, the question must be 
regarded aS sO doubtful that judg- 
ment should be rendered in favor of 
the party who has no right of ap- 
peal, the claimant. Barnett v. U. S., 


37 Ct. Cl. 49 [rev _on other grounds 
189 U. S. 474, 23 SCt 639, 47 li. ed. 
908]. 

ah De Groot v. U.S, 5 Wall 


(U. S.) 419, 18 L. ed. 700; Ui Sai. 
Weil, 35 Ct. Cl. 42; Johnson v. U.S. 
29 Ct. Cl. 1; Ravenel v. i S4ui23 
Ct. Cl. 192; Cumming v. U.S. 22. Ct. 

344: Bogert v. U. S., 3 Gt... G1, 


Rael EUs ae an ee AN 
Hee Save well t. ; ‘ 
62 Le More v. U. S., 35 Ct. el; 


are referred to the 
court of claims under the_ Tucker 
Act [24 St. at Li. 485], and it ap- 
pears that claimants were inter- 
veners in a case in the supreme court 
arising under the Nonintercourse Act 
[12 St. at L. 255;'17 St.at Le. 730], 
wherein it was determined that the 
party under whom claimants claim 
was a naturalized American citizen 
resident in insurgent territory, the 
court cannot receive evidence show- 
ing that such party was a resident 
of France when he sold the prop- 
erty out of which the claims arose 
to claimants; for the doctrine of res 
judicata is applicable to cases re- 
ferred to the court of claims under 
such acts). 

es Pennsylvania v. U. S., 36 Ct. 


64, ‘Neal v. U..S:, 14 Ct. Cl. 477. 
65. Beach v. U. S., 226 U. S. 243, 
33 SCt 20, 57 L. ed. 205 [aff 41 Ct. 
Cl. 110]; Smitheman v. U. S., 48 
Ct. Cl. 449; Gallagher v. District of 
Columbia, 18 Ct. Cl. 705. 

[a] The rules prescribing find- 
ings of fact are designed for the 
presentation of questions of law to 
the supreme court in appealable 
cases, if appealed. Where a case is 
not appealable, a finding of specific 
facts is useless. Howe v. U. S., 48 
Ct2 Cl, eLi5: 

[b] The court may dismiss the 
case ‘as unsupported by sufficient 
proof without finding the facts. 
Gossett v. U. S., 31 Ct. Cl. 325. 

{[c] The court should set forth 
in its findings (1) of facts the 
amount of loss, if any, which the pe- 
titioner has sustained. U. S. Vv. 
Clark, 94 U. S._78, 24 L. ed. 67. (2) 
In estimating damages, the court is 
not required to set forth the ele- 
ments of the calculation on which 
the final result is based. U. Sev. 
Smith, 94 U. S. 214, 24 L. ed. ALS. 

[d] A mass of immaterial details 
need not be included, neither party 
requesting it, although if on appeal 
a question of law is thereafter raised 
on the facts not included, the find- 
ings may include such omitted de- 


9 (where claims 


tails. Central Pac. R. Co. v. lof ere 
96 Ct. Cl. 109. Compare Kirk v. 
ies es Ct, Cl. 276 ) (atter appeal 


allowed and record filed in the su- 
preme court, the court cannot change 
the findings of fact). 

{e]_ In French spoliation cases.— 
The Ship Parkman, 35 Ct. Cl. 406; 
The Ship Juliana, 35 Ct, Cl. 400; 
Patterson v. Buchanan, 92 Md. 334, 
48 A 158. 

66. Gallagher v. District of Co- 
lumbia, 18 Ct. Cl. 705. 

[a] In a case under the Indian 
Appropriation Act of April 4, 1910 
(36 St. at L. 269, 284) the report 
must be limited to the facts as they 
appear and the court has no juris- 
diction to report on a question of 
title, that being a question of law 
to be determined from the facts as 
they appear. Yankton Sioux v. U.S,, 
bo v@t-Cly 61. 

67. Crocker v..U. Si, 240, U.cS. 
74, 36 SCt 245, 60 L. ed. 533; Cramp, 


ete: Ship’ Bldg.) Cow vi Un S229 
Un" S227) 36 SCt."70, 760, Ted tains; 
Sac,-etc., Indians v. Sac, etc., In- 


dians, 220 U. S. 481, 31 SCt 473, 55 
L, ed. 552; U. S. v. New York In- 
dians, 173 U. S. 464, 19 SCt 487, 43 
L:; ed. 769; Stone v. U.S:, 164 U.S, 
380, 17 SCt 71, 41 L. ed. 477; Ayres 
Varies So, ee Cte Clht 110; 

[a] A finding of mixed fact and 
law, where the question of law is 
inseparable, is final and not review- 
able. U.S: va) Omaha. Tribe zos 
U. S. 275, 40 SCt 522, 64 L. ed. 901. 

60. U. S. v. Omaha Tribe, 253 
U.S. 275, 40 'SCt 522, 64° Ly ed. 
901; District of Columbia v. Barnes, 
197 1 Shs, T4625 SCty 400 ie £9 
L. ed. 699; U. S. v. New York In- 
dians, 173 U. S. 464, 19 SCt 487, 43 
ive eo 769; Vance v. U. S., 30 Ct. 
[a] Findings of the court are not 
judgments and create no vested 
rights. Calhoun v. Massie, 123 Va. 
673, 97 SE 576. 

69. U. S. v. New York Indians, 
173 U. S. 464, 19 SCt 487, 43 L. ed. 


769. 

Bright v. U. S., 12 Ct. Cl. 646. 
. U. & v. La Abra Silver, Min, 
Co.32) Ct. Cl, 462. Taft: 175) Us: 
423, 20 SCt 168, 44 L. ed. 223]; East- 
ern Band of Cherokees v. U. S., 20 
Ct. Cl. 449 [aff 117 U. S. 288, 6 SCt 
718, 29 L, ed. 880]. 
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a claim.?2 
Amendment or substitution of findings. The court 
retains jurisdiction over its findings and ean enter- 
tain motions from either side to amend them until 
the granting of an appeal,’* and on a motion to 
amend its findings, the court may withdraw its 
findings and set aside its judgment and file new 
findings and enter a second judement.74 
In a congressional case the findings by the court 
should show everything necessary for an understand- 
ing of the case in congress;’* but where the findings 
are sufficient to govern intelligent action by con- 
gress, the court will not make new or additional 
findings on a motion for a new trial.7¢ Where a 
suit is brought by virtue of a reference by con- 
gress, and the court refuses to enter judgment 
as requested, it will find the facts and report them 
to congress, as in other congressional cases.77 
Where a bill referred by congress is for the pay- 
ment of a specific amount ‘‘in full payment and 
discharge of the claim,’’ the findings of the court 
must be limited to that amount;78 and where such 
a bill fixes the value of the property at an amount 
named, the court is without authority to exceed 
the amount when finding the value of the prop- 
erty.”® The report in a case referred by congress 
is neither a judgment, an award, nor a recommen- 
dation, but merely a recital of proved facts;8° and 
it follows that such reports create no vested rights.81 
The reply of the court to a request from the com- 
missioner of Indian affairs for an opinion on a 
question not passed upon in its original opinion, 
but of which it was given jurisdiction by statute, 
has been held a part of the decision of the case.82 
[§ 413] 15. Judgment and. Relief **—a, In 
General. The court of claims has power to render 
a judgment against the United States.84 But where 
a judgment of the court of claims was absolutely 
reversed for an error as to interest, and the cause 
remanded for further proceedings, and after the 
filing of mandate and motion for judgment for the 
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principal without interest, but before the entry of 
judgment, the statute on which the proceeding was 
based, which conferred a mere gratuity, was re- 


pealed, the court of claims had no jurisdiction to’ 


enter judgment.®® 

[§ 414] b. In case of Appropriation of Land. 
Where the government enters on a tract of land 
without designating the portion to be taken for pub- 
le use, and the owner brings an action for the value 
of the whole. tract, the court will institute pro- 
ceedings to ascertain how much is absolutely re- 
quired by the government, and will designate the 
portion so taken by metes and bounds, and render 
judgment for the value thereof.®® 

[§ 415] c. On Petition to Ascertain Amount 
Due United States. 
ascertainment of the amount, if any, due to the 
United States, the court cannot go further than 
to adjudge that petitioner owes the government 
nothing, and cannot render a money judgment in 
his favor.®? i 

[§ 416] d. In Case of Impressment or Capture 


of Property. If property is captured, intermingled, 


sold, and the proceeds paid into the treasury in a 
common fund, judgment may be rendered in each 
case for a sum which bore the same proportion 
to the whole fund still on hand that the quantity 
of eclaimant’s property did to the whole number 
represented by the fund.88 If a claim is referred 
for adjudication as to property taken and impressed 
into the service of the United States, it is erroneous 
for the court to render judgment based on damages 
arising from mere detention and delay of the prop- 
erty.°° In the case of Freneh spoliation claims, 
the court found only as to the validity and amount 
of the claim, and the legal representations of the 
parties entitled thereto.?° 

[§ 417] e. On Division of Court. If the court 
is equally divided as to claimant’s right to recover 
the petition will be dismissed in order that he may 
take his appeal.°!| Where the court is equally di- 


72. Stone v. U. S., 164 U. S. 380,| “allowances” in the sense in which | risdiction. Pennsylvania vy. U.. S., 36 
mes Gtavtil.41) 0) 6d. 477. the term is used in judicial tri-| Ct. Cl. 131. 

73. Plumley v. U. S., 45 Ct. Cl.| bunals, but are merely ancillary and {d] Pro forma judgment for «up- 
185. advisory to congress, and the find-| peal purposes.—If “the court is. ad- 

74 Plumley v. U. S., 45 Ct. Cl ings do not imply that the claims; verse to the claimant on the merits 
185. are payable at law or in equity. | it cannot render judgment against 

75. The Friendship, 49 Ct. Cl. 204.| Laughlin v. U. S.,. 44 Ct. Cl. .224. the United States pro forma for the 

[a] Court Alleman vy. U.'S.,, 43 Ct. Cl. | purpose of an appeal to the supreme 


should report facts 81. 
found and its conclusions.—Mont- | 144, 
Bomery v. Us S:, 49 Ct. Gl. 574. 82. 

[b] Every issue material to a 
full investigation may be found for 
the information, collectively, of both 
houses of congress, so that the “find- 


LBL SS 
(D. C.) 524]. 


v. Fisher, 223 U. S. 95, 
32 SCt 196, 56 L. ed. 364 [aff 35 App. 


83. Right to enter judgment in 
referred cases see supra §§ 377, 378. 


court, because it would affect a class 
of cases. U.S. v. Gleeson, 124 U. S, 
mi te oct 502, 31 L. ed. 421. 

“0 re Hall, 167 U. S. 38, 
SCt 723, 42 L. ed. 69. aoe * 
86. Clark v. U. S., 37 Ct. Cl. 503. 


ings” and “conclusions” shall un- 84. (Un 8S. v.. Gorham, 165- U; 2S: 87. Gerding v. U. S523. Certer 
mistakably show the nature and] 316, 17 SCt 382, 41 L. ed. 729; Ayres | 531. . 

character of the case and of the re-|v. U. S., 44 Ct. Cl. 110. 88. In re Intermingled Cotton 
lief which should be given by legis- [a] “It is the only tribunal known | Cases, 92 TT. S.651, 23 Teds t5er 
lation. Atlantic Works v. U. S., 46|to our laws as a judicial one which Minories US 6° Cr Ger 393. : 
Ct Clb ys can properly render a judgment [a] The recovery may be pro 


[ec] Meaning of terms.—In deter- 
mining the meaning of the terms 
“legal or equitable” or “the amount 
legally or equitably due,” as used in 
the statutes, the court should con- [b] 
fine itself to the meaning of those 
terms as found in other statutes or 


authoritative decisions. Montgom- 
Cnye Ven. 95 49°Ch Cl. 574. 
76. Glasgow Presb. Church vv. 


U. S., 44 Ct. Cl. 408 (property de- 
stroyed by acts of war). 

Waa ost) ve Us Si, 49eCts Cl. 105. 
78; Sampson. v.. U. S., 42. Ct. Cl. 
78 


79. Love v. U. S., 48 Ct. Cl. 74. 

80. Guttormsen v. U. S., 43 Ct. Cl. 
Zoos Widmayer evn 1. S.,5 42. Ctesel: 
519. 

{a] The allowances made by the 


3 
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against the United States that the 
government is in duty bound to re- 
spond to by way of appropriation.” 
U._S. v. Moore, 10 D. C. 226, 227. 
Amount of judgment.—Where 
from the record it appears that the 
accounting officers, in the settlement 
of plaintiff's account, failed, by mis- 89. U 
take, to pay him all that was due, 
judgment will be rendered 
favor for such sums as are shown 
to be due him under the terms of 
his contract of employment. 
Vii 5 49) Cty Cl y2 51 

{c] Under a statute providing for 
reimbursement by the states on ac- 
count of expenses in raising troops 
during the Civil War, final judgment 91. 
can be rendered only where claimant 
| could recover if the suit had been| 38, 19 L., 
court in congressional cases are not’ brought under the court’s general ju- 


rata, or the case may be continued 
until all the parties are brought into 
court, since claimant whose suit is 
first tried cannot have judgment for 
eee of paeR he is shown 
e e@ owner. ellfuss*v.. Usa Se 

0) Ct. “Cl 697. Ma 
<2. Ve Le Wine ore Wee ' 

F e& | SU Set L0s8. soe Mode 39,0 Pa 
in his 90. The Ship Juliana, 35 CtaOr 
400; The Schooner Henry and Gus- 

tavus, 35 Ct. Cl, 393; Buchanan vy. 
US) 24 Chn@ ir 74 Gray, Vo) aSe 


ZC Gl: ’ 
334, 48 A 158 [aff 
LOOT U. Si eh3er 23 Miso 764, a7 te 


Gove 
1 


Reeside v. U. S., 2 Ct. CU. 481 
[rev on other grounds 8 Wall. (U. S.) 
ed. 318] (action on mail 


contract), 


Where the petition is for an - 


§§ 417-424] 


vided as to the right of a claimant to recover for 
the whole claim, but a majority of the judges are 
of the opinion that he should recover a part, a 
judgment will be ordered for the part, with leave 
to claimant to move to vacate it and have the case 
reheard before a full bench.” 

[§ 418] f. Equitable Relief. The court of claims 
has no general equity powers;®* but equity powers 
have from time to time been especially conferred 
upon it by particular statutes;°* and where such 
powers are conferred, the court may reform a con- 
tract and adjust the accounts of the parties there- 
under.®® 

[§ 419] g. On Counterclaim. Where a settlement 
of the account between plaintiff and defendants, 
taking into consideration the defendants’ valid 
counterclaim, shows a balance in favor of the gov- 
ernment, a judgment may be entered in favor of 
defendants for such balance. 

[§ 420] h. Interest. The court cannot allow in- 
terest on any claim up to the time of the rendition 
of judgment,®? unless upon a contract expressly 
stipulating for the payment of interest.®* 

[§ 421] -i. 
proper to dismiss a claim which was disallowed by 


the southern claims commission and resubmitted to 


the court on the same evidence. 
Reinstatement. The court has announced that it 
. will not indulge in the practice of allowing a dis- 
continuance or dismissal coupled with any right 
of restoration to the docket.2, Where a case has 
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Dismissal 9° or Discontinuance. It is’ 
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been dismissed for want of prosecution, it passes 
out of the jurisdiction of the court at the end of 
the term during which the dismissal is made, unless 
a motion for reinstatement is made during that 
term.? 

Requisites of motion to reinstate. Where an In- 
dian depredation case was dismissed for want of 
prosecution, a motion to reinstate under the stat- 
ute requiring reinstatement of such cases which 
had been dismissed for want of proof of citizen- 
ship * should show, from the evidence taken and filed 
or the court records, that the case would have failed 
upon the jurisdictional issue of citizenship, and that 
this was the reason of claimant’s failure to resist 
the motion to dismiss for want of prosecution.® 

[§ 422] j. Judgment by Default. Where the 
attorney-general fails to file a plea, the claimant 
cannot have judgment by default, but must estab- 
lish his claim by evidence.® 

[§ 423] k. Entry of Judgment. Where the sev- 
eral claims of a large number of Indians dre united 
in a single suit, the entry of judgment will be sus- 
pended until it appears which of the claimants are 
still living, who are the administrators of deceased 
claimants, ete.” 

[§ 424] 1. Finality of Judgment. A judgment 
rendered by the court of claims under its general 
jurisdiction, which stands unvacated and unreversed, 
is a final judgment® and within the rule of res 
judicata,® even though it is founded on an erroneous 
ruling of law.?° 


In re Indian Depredation 


ooneHennerty. v2 O:""S5 3%'Cr. °Cl> 758. 
437. 95. Cramp, etc., Ship Bldg. Co. v. 
93. Bonner v. U. S. 9 Wall.|U. S., 239 U. S. 221, 36 SCt 70, 60 L. 
(U. S.) 156, 19 LL. ed. 666; Jackson |ed. 238; U. S. v. Milliken Imprint- 
Vee 27 YCL. Cly 74> Haweett) v. |ine Cos, 202 U.S: 168/26 SCt 572, 
Wes 25 Ct. Cl. -178. 50 L. ed. 980; Harvey v. U. S., 105 
[a] he court cannot: (1) Exer-|U. S. 671, 26 L. ed. 1206; Ackerlind 
cise equitable discretion, although |y. U. S., 49 Ct. Cl. 635; Attna Constr. 
claimants are friendless and unlet-|Co. v. U. S., 46 Ct. Cl. 113; South 
tered Indians, entitled to the pro-|Boston Iron Works v. U. S., 34° Ct. 
tection of a court of equity. Pam-/|Cl, 174. : 
foopee ve Us S736 Ct..Cl.--427. Laff 96. Johnson vy. District of Colum- 
ieee Sort. 28 SCE 142,47) Ee ed. | bia, 49 <Ct. Cl. 8. 2 
221]. (2) Compel specific perform- 97. Jud. Code § 177; Todd v. U. 
Folie, ve) Tones: bist. UL Sy) | Si Dev. Ct. Cl. §"364 5. Us S."v. North 
9 SCt 669, 33 L. ed. 90. (3) Enforce| America Transp., etc. Co. 253 U. 
a resulting trust. Fawcett v. U. S.,|S., 330, 40 SCt 518, 64 L. ed 935 
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[b] An authorization to proceed 
as a court of equity (1) to-adjust ac- 
counts for work done and materials 
furnished in bridge construction does 
not confer equity jurisdiction of a 
claim for loss and damage from a 
charge made by the United States in 
the original plans. Harvey v. U. s., 
13°Ct, Cll 322. (2) Nor is equity, ju- 
risdiction conferred to reform a con- 
tract by correcting a mistake therein 
under a reference of a claim “‘to be 
heard and determined according to 
law and justice.” Braden v. U. S., 
16 Ct. Cl. 389. 

[c] In cases of disputed rights 
under a partnership the court of 
claims cannot adjust the equities of 
the parties, but will protect. the 
rightful beneficiaries. McKinzie v. 
oS oe 1Or,- Olt 2278. 

[dad] The court has competent 
power to protect itself against 
frauds.—U. S. v. Moore, 10 D. C. 226. 

94. U. S. v. Old Settlers, 148 U. 
S. 427, 138 SCt 650, 37 L. ed. 509 (un- 
der 25 U. S. St. at L. 694); Pam-to- 
pee v. U. S., 86 Ct. Cl. 427 {aff 187 U. 
S. 371, 23 SCt 142, 47 L.» ed. 221). 

[a] Power to adjudge amount 
equitably due.—If a private statute 
authorizes the court to investigate, 
ascertain, determine, and adjudge 
the amount equitably due, if any, 
for the loss or damage, remote dam- 
ages cannot te received, nor in- 
terest for delay in payment while 
accounts were being audited at the 
‘ treasury 


business. ‘Tillson v. U. S., Dr Ct. “El: 


in the regular routine of | 


[aff 53 Ct. Cl. 424];°U. S. v. Omaha 
Tribe of Indians, 253 U. S. 275, 40 
Sct 522, 64 L. ed. 901 [aff in part 
and rev in part 53 Ct. Cl. 549]; U. 
S. v. Sargent, 162 Fed. 81, 89 CCA 
81; New York Cent., etc, R. COsvs 
Weer Ce ClingZz. 4 

[a] Although a reference is by 
special act, yet the rules of law 
applicable to the adjudication of 
claims by the court in the exercise 
of its general jurisdiction may so 
control as that interest not stipu- 
lated for under the contract claim 
referred cannot be allowed therein. 
Tillson v. U. S., 100 U. S. 48, 25 L. 


ed. 543. 

: § 177; Tillou v. U. 
Ser Cl 220" reve pon other 
erounds 6 Wall. (U. 8S.) 484, 18 L. 
ed. 9201. 

[a] Where a treaty provides for 
payment of interest, an allowance of 
interest is authorized. Western 
Cherokee Indians v. U. S., 27 Ct. Cl. 
1 [aff 148 U. S. 427, 13 SCt 650, 37 
Lied, 509]. as 


99. On division court 
1. Stern v. U. S., 82 Ct. Cl. 533. 


see 
supra § 417. 


2. McMullin v. U. S., 49 Ct. Cl, 
Sse f 
fe a I 0 re Indian Depredation 


Cases, 50 Ct. Cl. 395. But compare 
Book v. U. S., 31 Ct. Cl. 272 (where 
a case has been dismissed for non- 
prosecution, the court may open the 
default after the expiration of the 
term). 

4, Act Jan. 11, 1915 (38 St. at L. 


5. 

Cases, 50:-Ct.- Cl: 395. 

6.- King <v.,UliS:;.31. Ct. Cle 3042 

Te NAVArle. Va. sea oon Clee 
230 Laff 173 U.S: 77, 19 SCt.326, 43 
L. ed. 620]. 

3, = Adams V.nU./ Si On Cr. Cleaned 
But compare Nourse v. U. S., 2 Ct. 
Cl. 214 (under earlier statute). 

[a] Illustration. — A judgment 
rendered by the court of claims un- 
der its general jurisdiction, which is 
unreversed and existing at the time 
of the passage of the Bowman Act, 
excludes a suit under that statute 
from the jurisdiction of the court. 
Adams v. U. S., Ce rel yy LOas 

[b] Where it does not appear 
that competent evidence was over- 
looked by the court on a former 
trial, or that the decision of the 
court was procured by fraud or 
based on false testimony, the ques- 
tion of a claimant’s loyalty cannot 
be retried in a second suit under 
another statute. Daigle v. U. S., 42 
Ct. Cheng: 

{c] Claim referred by secretary 
of war.—Where a claim has been 
referred by the secretary of war, a 
judgment upon the merits from 
which no appeal has been taken, and 
in which no motion for a new trial 
has been made, is final and conclu- 
sive as to all questions which were 
or might have been properly con- 
sidered by the court. UL tue ve 
Moore, 10 D. C. 226. 

9. In re Proposed Reference, 53 
Ct. Cl. 370; Butler v. Indian Pro- 
tective Assoc., 34 App. (D. C.) 284. 
Adams tyne Ui ss. 2 66) Cun Cl 


[a] If the court of claims mis- 
construes an act of congress con- 
ferring jurisdiction upon it to as- 
certain and declare the value of the 
services of attorneys for certain In- 
dians, it is an error committed in 
the exercise of its jurisdiction, 
which does not render its judgment 
void and open to collateral attack 
in whole or in part, and such error 
can only be corrected by another 
court in the exercise of appellate ju- 
risdiction. Butler v. Indian Pro- 
tective Assoc, 34 App. (D C.) 
284. : 


e 
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[§ 425] m. Amendment or Correction of Judg- 
ment. Where it clearly appears that competent evi- 
dence was overlooked by the court, or that its judg- 
ment or findings were based on fraudulent testimony 
or procured through the misconduct of either party, 
the court can correct the judgment or the findings 
as it would have done at the time if the real facts 
But the court cannot change 
a decree after it has been affirmed by the supreme 
Where by statute congress directed the 
court to reopen a claim ‘and correct an error in 
rendering judgment upon its being so found, it be- 
ing apparent that congress supposed that an ezror 
had been made and the evidence not being incon- 
sistent therewith, the judgment was corrected.1% 
Enforcement of Judgment. 
the court of claims has no power to enforce a judg- 
ment against the United States,!4 the government 
is in duty bound to respond to such a judgment by 


had been known.1! 


court.” 


[§ 426] n. 


way of appropriation.15 

[§ 427] 0. Effect of Payment. 
11. 
Leas 

[a] Laches in seeking amend- 
ment.—Where the moving parties 
applied in another court for an in- 
junction to prevent the payment by 
the United States of money as di- 
rected by a decree which was re- 
fused, and they did not appeal, and 


did not apply to the court of claims 
for an amendment of the decree 


Rymarkiewicz v. U. S., 42 Ct. 


until after the United States had 
paid the money to the attorneys 
pursuant to the decree, they are 


guilty of laches. Eastern Cherokees 
Vee sunrto. CimOl od 04 “Taft 225); 
S. 572, 82 SCt 707, 56 L. ed. 1212]. 
12. Eastern Cherokees vy. U. S., 
for Ct. Cl. 104. Tart’ 2257 0. Sy. 572, 32 
Bt ui0ns DG) ku. ed, L212]. 
dovesGrants, Vi. 1.0'S., 18: Ct. Cl, 32 
dism 110 U. S. 225, 3 SCt 585, 
ed. 127]. 
See cases infra note 15. 
PN WLOS Viti os 44-Ots Cle. i hO) 
eovieewvLOOres, LOD, 'Col2Z26. 
won emussellioye. Us. (S..5 |\Lo Ct... Cl, 
168 (this is especially true where 
there was an arithmetical error as 
to the amount and the claimant re- 
mitted a part of the judgment to 
avoid a new trial). 
ie dRilkine ton +v.)) ULaS.,.86.Ct.« Cl, 


857 
{a] Notwithstanding a _ stipula- 
tion that an acceptance of the 


amount shall be without prejudice 
to claimant’s moving for a further 
allowance, yet if before he files such 
motion the judgment is satisfied the 
controversy is dead and cannot be 
reinstated by the motion. Vaughn 
Wan Sao 40, et: scl. 342, 

TS eVICHOU. Van Un nSe, ol Ot, ; Cleo 90, 

19. Jud. Code § 174, U. S. Comp. 
St. (1916) § 1165. 

20. Jud. Code § 174, U. S. Comp. 
St. (1916) .§ 1165.- 

[a]. Time for motion.—(1) A mo- 
tion for a new trial, where the de- 
cision was in effect an _ interlocu- 
tory decree, and not a final judg- 
ment, may be made after the term, 
if made before final judgment. 
mampson iv. U., 4S.,..386.,Ct. Cl. 194, 
(2) A claimant’s motion for a new 
trial in a congressional case must 
be made before the case is reported 
to congress. When the record goes 
up, the court loses jurisdiction, and 
a committee is without legislative 
‘authority to award a new trial or to 
restore jurisdiction. Congress 
alone, as representing defendants, 
can consent to a_ second trial or 
waive the technical defense. 
Rymarkiewiez v. U. S., 42 Ct. Cl. 1, 

[b] Showing necessary.—On a 
claimant’s motion for a new trial 
his affidavit should be fortified by 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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ment,1¢ 
court by virtue 


latter.1§ 
[§ 428] 
Claimant. 


16. 


While 
[§ 429] 
any time while 


New Trial—a. 
When judgment is rendered against a 
claimant,!® the court may grant a new trial 2° for 
any reason which, by the rules of common law or 
chancery in suits between individuals, would fur- 
nish sufficient ground for granting a new trial.2! 
b. On Motion of United: States. 


\ [88 425-429 


ute provides that payment shall be a full discharge 
of claims against the government, the court of claims 
cannot afterward correct the amount of the judg- 
Nor can a claim be reéxamined by the 


of a second reference where the 


claim is paid, since by such payment it becomes 
absolutely extinguished.** 
of a judgment, rendered on report of a commis- 
sioner, waives an error of computation by the 


Acceptance of payment 


On Motion of 


At 
any claim is pending before the 


court of claims,” or on appeal from it,2* or within 


two years next after the final disposition of such 


Where the stat- 


the affidavits of witnesses. But, if 
he shows that those on whom he 
relies are clerks, under the control 
of the government, it is a good rea- 


son for his not doing so. Murphy 
Ve WTS Malbec. Ol: wags 
[c] Where a second motion for 


a new trial is based on the same 
grounds, and made amid the same 
circumstances as a former one 
which was denied, the denial of the 
first makes the matter res judicata. 
ChildhwiyUw (Sse Ct. Cl, 44. 

[d] An amendment’ to a motion 
for a new trial, striking out the 
words “in accordance with the pro- 
visions of section 1088 of the Re- 
vised Statutes,” does not impair the 
motion, if it is authorized by other 
Sections of the Revised Statutes. 
McCollum v. U..S., 33 Ct. Cl. 469. 


{e] Affidavits as to newly dis- 
covered evidence.—Under Court of 
Claims Rules, rule 110, providinsy 


that a motion by the claimant for 
a new trial on the ground of newly 
discovered evidence will not be en- 
tertained unless it appears therein 
that the evidence came to the 
knowledge of the claimant or his 
attorney after the trial and before 
the motion was made and that it 
was not for want of due diligence 
that it did not sooner come to his 
knowledge and that the motion must 
be accompanied by the affidavit of 
the claimant or his attorney, show- 
ing that the facts were unknown 
until after the trial and that the 
evidence could not have been dis- 
covered before the trial by due dili- 
gence, where affidavits are offered 
to support a motion for a new trial 
with no explanation why the ‘testi- 
mony of the witness was not taken 
before the trial, they cannot be con- 
sidered. Glasgow Presb. Church vy. 
U._S., 44 Ct. Cl. 408. 

(f{] The rule limiting the num- 
ber of motions for a new trial ex- 
cept by leave of court ‘was never 
intended, and has never been so 
construed, as at all permissive of 
innumerable motions.” Winton vy. 
Amos, 552 Ct...Cl. A 


[a] If newly discovered evidence 
was discovered in time to be pro- 
duced at the first trial a new trial 
will not be granted. Garrison v. U. 
Some t., (ele Seer 

[b] What constitutes newly dis- 
covered evidence in captured prop- 
erty case. Douglas v. U. S., 11 Ct. 
Cle hb, 

[c] A mere assertion of wit- 


claim,** the court of claims may2> on mo- 


nesses that they were mistaken as 
to the date stated in their deposi- 
tions is not ground for a new trial 
when the mistake is of vital im- 
portance and judgment has been 
rendered adversely to the party on 
their testimony. Burleson vy. U. S.,, 
4:31) Olen Clee Oe 

[d] An error on the part of coun- 
sel as to the issue presented can- 
not furnish ground for a new trial. 


Louisville, ete, R. Co. v. U. S., 52 
Gti Eli s299¢ 4 
[e] Circumstances warrantin,; 
new trial—Burleson v. U. S., 48 Ct. 
Cl. 260; Murphy v. U. S., 15 Ct. Cl. 
217; Johnson v. U. S., 15 Ct. Cl. 62. 
[f] Circumstances not calling 


for new trial.—Jaeger v. U. S.) 33 
Ct. Cl. 214; Rhine v. U. S., 15 Ct. Cl. 
59; Armstrong v. U. S., 6 Ct. Cl. 226. 

22. Jud. Code § 175, U. S. Comp. 
St. (1916) § 1166. 

23. Jud. Code § 175, U. S. Comp. 
St. (1916) § 1166. 

[a] Effect of granting new trial. 
—After judgment and while appeal 
is pending, if a new trial is grant- 
ed, the judgment is vacated and 
the court of claims resumes con- 
trol of the case and the parties. U.S. 
Vv. Young, 94°U. S. 258) 24 hy-ed. ape 

[b] Apart from the statute where 
the record, of appeal is sent up, the 
court loses jurisdiction and eannot 
set aside the judgment and grant a 
new trial. Monroe v. U. S., 37 Ct. 


Clits 

24. Jud. Code 
St. (1916) § 1166; Purcell Envelope 
Con We <U.~Sai 48) Oty Gq 66; McCollum 
v. U. S., 33 Ct. Cl. 469; Murdock 
v. District of Columbia, 23 Ct. Cl. 41. 

[a] The limitation applies to 
the time for filing the motion, and 
not to the time for making the de- 
cision thereon. Sanderson v. U. S., 
210 U. S. 168, 28 Sct 661, 52 L. ed. 
1007. 

[b] 
on appeal does not take away the 
power to grant a new trial. Ex p. 
U. S., 16 Wall. (U. S.) 699, 21 Ti. ea. 


507; Ex p. Russell, 18 Wall. (U. S. 
664, 20 L. ed. 682. ‘ : 
[c] Second motion—‘It is not 


in strict accord with rapid advance- 
ment of judicial proceedings to de- 
lay filing such a motion to a time 
Subsequent to a disposition of a 
Similar motion filed in the ordinary 
way under the rules of the court, 
unless it affirmatively appear that 
Some additional errors of import- 


ance have been discovered since the 


disposition of an ordinary motion 
of identical intent.” Axman v. U. 


S48 Ct, Cl ails 218. ‘ 
‘ ud. Code 175, U, S. Comp. 
St. (1916) § 1166. / ° 


§ 175, U. S. Comp. © 


Affirmance of the judgment 


, 


§§ 429-430] 


tion,’ on behalf of the United States,?? grant a 
new trial,2* and stay the payment of any judgment 
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otherwise,*° as shall satisfy the court that any fraud, 
wrong, or injustice in the premises has been done 


in the case,?° upon such evidence, cumulative or |' to the United States.*? 
XX. CONCURRENT AND CONFLICTING JURISDICTION * 


the same parties or their privies, relating to the 
same subject matter, are instituted in different 
United States courts of concurrent jurisdiction, the | 
court which first acquired jurisdiction of the par- 


[§ 430] A. In General. Where actions between | 


[a] “fhe word ‘may,’ as used in 
the statute, means ‘shall’ under the 
principle that where a statute di- 
rects the doing of a thing for the 
sake of justice or the public good 
the word may is the same as the 
word shall. The statute does 
not so much give the court discre- 
tion as it does confer a power, and 
this power must be exercised when- 
ever a prima facie case is shown.” 


Purcell Envelope Co. v. U. S., 48 Ct. 
Ci266,. 70: 
[b] A second trial cannot be ob- 


tained by a reference of a bill by 
one of the houses of congress, un- 
less the previous findings were pro- 
cured by malpractice or false testi- 
Guttormsen v. U. S., 43 Ct. 


26. Jud. Code § 175, U. S..Comp. 
St. (1916) § 1166. 

27. Jud. Code § 175, U. S. Comp. 
St. (1916) § 1166. 

[a] The United States is not 
estopped to move for a new trial 
for want of jurisdiction, by the at- 
torney-general’s consent that judg- 
ment be rendered for the amount al- 
lowed by the secretary or by his 
signing a stipulation and agreeing 
not to reopen the case. McCollum 


Va We S839. Ct. Cl. 469. 

28. Jud. Code § 175, U. S. Comp. 
St. (1916) § 1166; Sanderson v. E 
S., 210 U. S. 168, 28 SCt 661, 52 L. 
ed. 1007; McCollum vy. U. S., 33 Ct, 
Cl. 469. 

29. Jud. Code § 175, U. S. Comp. 
St. (1916) § 1166. 

[a] Until an order is made Stay- 


ing the payment of a judgment, it 
is payable as provided by law. Jud. 


Code § 175. 
30. Jud. Code § 175, U. S. Comp. 
St. (1916) § 1166. | : 
[a] Nature of evidence required. 


/ —The statute “certainly does not 
mean that in all cases any cumula- 
tive evidence tending to show that 
the defendants have been wronged 
will entitle them to a new trial. If 
such an interpretation were given 
to this statute there would be no 
end to litigation in this court and 
the defendants could keep a_claim- 
ant in court for an unlimited time. 
We think at least two limitations 
should be placed upon this unusual 
provision: First, the court must be 
convinced that a fraud, wrong, or 
injustice has been done to the United 
States which said cumulative evi- 
dence will tend to remove, and, 
second, it must be such cumulative 
evidence as this court or any nisl 
prius court would have heard upon 
the first trial. For example, if 
the defendants upon the first trial 
introduced the testimony upon the 
point in question of as many wit- 
nesses as trial courts usually allow 
upon one disputed point, a new trial 
should not be granted to allow more 
witnesses upon the same _ point. 
Quite likely exceptions to this rule 
might arise, as, for instance, the 
probable superior knowledge of the 
new witnesses as to the facts in is- 
sue might be such as to convince 
the court that a wrong or injustice 
had been done the Government, but 
we believe the general rule should 
be as stated. In other words, a new 
trial will not be allowed for newly 
discovered cumulative evidence ‘fi 
‘all of the evidence of the same 
character properly allowable is al- 


4 


‘been done. 


ready in the case.’ Goodrich v. U. 


Si 48s7Cs 1ChG6l, 165. 

81. Jud. Code § 175, U. S. Comp. 
St. (1916) § 1166; Purcell Envelope 
Co:t'v;;6U. US (48iCt. -Cly 663-Deeson 
Ven Ua tSiu6. Ct. Cl). 2275) Armstrong 
Vee 6 Ct Cla 2265 "Childe avant 


SEMGUCENElI 44s PA yersivanU.(S.320 Cu 
CU 72s Ma ler: . vs), UatSi02 en Clie CL 
TOS ual ty Ve U1 Sot ON Coed. Oo. 

[a] This provision was designed 
to protect the government from un- 
conscionable advantages gained over 
it without laches or mistake on the 
part of its officers, and not to give 
it unconscionable advantages over 
the claimants through such iaches 
6r mistake, and hence when the al- 
leged “injustice’’ results solely from 
the omission Of tkreir counsel to offer 
at the trial the very evidence then 
in their possession, which is sub- 
sequently relied upon as furnishing 
ground for the new trial, the “in- 
justice” was inflicted on defendants 
by their own officers and not by the 
claimants, and they cannot take ad- 
vantage of it. Child v. U. S., 6 Ct. 


Cl. 44. 
{b] It is not ground for a new 
trial that “the supreme court has 


heard and decided a similar case to 
an effect which gives great and un- 
expected importance to a fact which 
can be indisputably established,” if 
the fact now sought to be estab- 
lished by defendants was known to 
the law officers of the government 
at the trial and the evidence relied 
upon to establish it was in the gov- 
ernment’s possession then, since de- 
fendants’ omission to establish the 
important fact at that time was 
their mistake of law which is no 
ground for granting them a new 
trial. * Ghila v: U: SS). 6'Ct.. Cl. 44. 

[ec] Error not sufficient ground.— 
A new trial cannot be granted by 
the court of claims on the ground 
that the decision is shown by a later 
decision of the supreme court to 
have been erroneous, since the stat- 
ute refers to matters of fact where- 
by fraud, wrong, or injustice has 
In re District of Colum- 


bia, 180 U. S. 250, 21 SCt 357, 45 L. 
eds. b1 62% 
[d] An error of law which might 


be corrected on appeal is not such 
a fraud, wrong, or injustice as the 
statute contemplates. Purcell Envel- 
ope Co.' v.U. S., 48 Ct. Cl. 66. 

fe] The court cannot try the 
case upon the merits on a motion 
for a new trial, but will grant the 
motion upon a showing which is 
prima facie sufficient. Tait v. U. 
SHR Ct: Vel 638, 

[f] The court may, under a spe- 
cial act, determine whether there 
should be a new trial, if the award 
in question rested upon fraud and 
perjury, and if certain property was 
abandoned in Mexico and its value. 
U. S. v. La Abra Silver Min. Co., 
Soret: Cl. 462. 

[g¢] Where the judgment is 
wholly in favor of United States, 
it cannot be said that fraud, wrong, 
or injustice has been done to the 
United States thereby, and a new 
trial cannot be granted. Monroe v. 
Wea SOP ZS t,. “CR VT9sr* 


22. Of state and federal courts 
see Courts §§ 631-654. ip we 
83. Louisville, etc., R.- Co. v. 
Western Union Tel. Co., 250 U. S. 


363, 39 SCt 513, 68 L. ed. 1032 [aff 


“concurrent “with 


{ies and the cause of action is entitled to retain 
such jurisdiction and dispose of the entire contro- 
versy,°* and it is proper for the court in which the 
later action was 
awaiting the determination of the court whose ju- 


instituted to stay proceedings 


233 Fed. 82, 147 CCA 152, 107 Miss. 
626, 65 S 650]; Louisville, ete. R. 
Co. v. Western Union Tel. Co., 233 
Fed. 82,147 CCA 152 faff 250 U. S. 
363, 39 SCt 5138, 63 L. ed. 1032]; 
Equitable Trust Co. v. Western Pac. 
R. Co., 231 Fed. 478 [rev on other 
grounds 231 Fed. 571, 145 CCA 457]; 
U. S. v. Marrin, 227 Fed, 314; The 
Enterprise, 196 Fed. 404; Vowinckel 
ve -/Clarkieenlio2y 4 Meds 915 
Georgia, » ete, ) R. 
838; Powell v. pbs ating 3} 
Cas. No. 11,859, 4 Blatchf. 45; Rum- 


ford Chemical Works vy. Hecker, 
ae EF. Cas. No, } 125132,..11, Blatehf. 
[a] Dlustration.—Where a rail- 


way system, composed of several 
companies, with continuous lines, 
extending through several states, is 
sued by the same stockholder or his 
privies in separate proceedings in 
different judicial districts of the 
United States, to defeat consolida- 
tion and break up the system, a 
proper regard for the dignity and 
authority of the United States 
courts demands that the controversy 
should be disposed of in the first’ 
United States court having sufficient 
jurisdiction of the parties and cause 
of action. Dady v. Georgia, etce., R. 
Co., 112 Fed. 838. 

{[b] Extent to which rule ap- 
plicable.—Plaintiffs, who were citi- 
zens of Rhode Island, obtained a 
judgment at law in a federal court 
in Alabama against defendant, a 
corporation of New Jersey, which 
was superseded but subsequently af- 
firmed, and, after mandate, plain- 
tiffs, and also their attorneys, who, 
under the law of Alabama, were en- 
titled to a lien on the judgment for 
fees, filed separate motions for exe- 
cution thereon. Defendant had in- 
stituted a counter action at law 
against plaintiffs in the federal 
court in Rhode Island, for the re- 
covery of a sum in excess of the 
Alabama judgment, which was still 
pending, and, after the motions for 
execution on such judgment, it filed 
a bill in equity in the Rhode Island 
court, asserting its equitable right 
of set-off, and obtained an_ order 
from that court enjoining the de- 
fendants therein, and their attorneys 
and agents, from enforcing the Ala- 
bama judgment, and this order they 
set up by motion in the court of 
Alabama, and asked for a stay of 
execution. It was held that such 
order, having been made by a court 
which had jurisdiction both of the 
subject matter and of the parties, 
would be respected by the court in 
Alabama, which, through comity and 
in the exercise of its discretion, 
would refuse an execution to the 
judgment plaintiffs; but that it did 
not affect the lien of their attorneys, 
who were not parties thereto, nor 
their right to an execution to en- 
force the same, which could only 
be affected by a bill, filed in a court 
having jurisdiction over them, set- 
ting up superior equities. Chapman 
v. Montgomery Water Power Co., 
127 Wed. 839. ' 

[c] A subsequent seizure of the 
property in cortroversy by an offi- 
cer of (a court having jurisdiction 
that “of vay court 
which has acquired prior jurisdic- 
tion by service of process will not 
deprive the latter court of such ju- 
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risdiction is prior.2* So where in such proceedings 
in a federal court of one state a decree of fore- 
closure rendered in a federal court of another state 
is ratified, with a reservation by the former court of 
certain rights as to the distribution of funds and 
the priority of liens, such court may determine the 
priority of claims filed therein on a judgment re- 
covered in such state over the lien of the mort- 
gage,*> and where a prisoner is under arrest under 
the process of a federal court, the jurisdiction of 
such court .must be respected by other federal 
courts.°6 

The rule does not extend so far as to preclude 
actions in different courts, between different par- 
ties, even though the same subject matter may be 
involved, where the court in which the first action 
was brought could not determine the matters in- 
volved in the second acticn.?7 A fortiori, where the 
jurisdiction of one federal court has terminated, a 
subsequent suit relating to the same subject mat- 
ter may be brought in another federal court.38 

[§ 431] B. Appointment of Receiver. The pos- 
session by a receiver of the property involved in 
a suit, where he has been appointed’ by a federal 
court, cannot be interfered with by another federal 
court of coordinate jurisdiction.*® But ancillary re- 
ceivers may be appointed in another district ;4° and 
where a claim is made by a ejtizen of a state in 
the federal court for such state against an insol- 
vent corporation, which is in the hands of a receiver 
appointed by a federal court for another state, the 
former court may assume jurisdiction to the extent 
of determining the existence and amount of such 
claim.*1 

[§ 432] ©. Proceedings in Aid of Action of 
risdiction. Owens v. Ohio Cent. R. 
Co., 20 Fed. 10. 

Elec- 


34. Steinberger v. General 
tric Co., 207 Fed. 114; Ryan v. Sea- 


FEDERAL COURTS 


to the receiver appointed by 
Surrender the control of the prop- 
erty within the jurisdiction of the 
court making the order 


Another Court. One federal court may entertain 
proceedings which are properly ancillary to an ac- 
tion or proceeding in another federal court, as this 
is not an interference with, but an aid to, the 
jurisdiction of the court in which the main action 
is pending.42 But where a judgment has been ren- 
dered in a court of claims, interest thereon cannot 
be recovered inthe United States cireuit court, the 
question being incidental to the original suit and 
one for the fermer court to determine.*® 

[§ 433] D. Injunction against Proceedings. 
Where proceedings in one district, on which an exe- 
cution was founded, were void, the court of another 
district had jurisdiction to restrain the marshal of 
its own district from enforcing and collecting such 
execution from property owned by the resident 
debtor located therein.*4 \ 

[§ 434] E. Courts of Admiralty and of Bank- 
ruptcy. Under the settled law that admiralty courts 
have exclusive jurisdiction over maritime liens, and 
that other courts are powerless to establish and en- 
force such liens, or to displace them, where the 
jurisdiction of an admiralty court has become com- 
plete in a suit to enforce such liens, by a seizure 
of the vessel before the institution of bankruptey 
proceedings against the owner, it cannot properly 
surrender such jurisdiction to the court of bank- 
ruptcy, but should retain it for the purpose of de- 
termining all lien claims which may be asserted 
against the vessel in such suit,4® but the court of 
admiralty can exercise its jurisdiction only so far as 
to determine the rights of the parties in admiralty, 
and any rights claimed under.the bankruptey law 
must be submitted to, and determined by, the court 
of bankruptcy having jurisdiction.4é 
State, the lien of such certificates 
may be enforced by ancillary pro- 


ceedings in a federal court of an- 
other state. Mercantile Trust Co. v. 


it to 


of removal 


board, ete., R. Co., 89 Fed. 397. to the receiver whom it has _ap- | Kanawha, etc., R. Co., 50 Fed. 874 
35. Central Trust Co. vy. EHast|pointed. Central Trust Co. v. Wa- [rev on other grounds 58 Fed. 6, 
Tennessee, etc., R. Co., 69 Fed. 658. bash, ete., R. Co., 29 Fed. 618. TCC Real 


36. Peckham vy. Henkel, 216 U. S. 
483, 30 SCt 255, 54 L. ed, 579. 

37. Ex . Equitable Trust -Co., 
231 Fed. 571, 145 CCA 457 [rev 231 
Fed. 478]. 

[a] The pendency of a suit for 
infringement of a patent is not 
ground for staying a second suit in 


[b] 


company 


Admiralty proceedings. — 
Where, after possession of a vessel, 
the property of a railroad company 
has been taken by receivers of the 
appointed by a 
court, such yessel comes into colli- 
sion with another | vessel, 
libeled therefor in the district court, 


[c] Where a debt owing by a 
nonresident was attached, an action 
to enforce the attachment lien was 
not required to be brought in the 
court out of which the attachment 
issued, but might be properly 
brought and prosecuted in any other 
competent jurisdiction. Helvetia 


circuit 


and is 
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another circuit against a different 

defendant for infringement by a dif- 
' ferent machine. Electric Vehicle 
Co. v. Barney, 143 Fed. 551. 

38. Chicago Great Western R. Co. 
v. Hulbert, 205 Fed. 248, 125 CCA 98 
(where plaintiff was injured by the 
negligence of receivers of a rail- 
road company appointed by a fed- 
eral court, but the road was sold 
_ prior to suit brought, plaintiff was 
not required to establish his claim 
in the court having jurisdiction of 
the receivership, but was entitled 
to sue the purchaser in a forum of 
plaintiff's own selection), 

39. In re Hudson River Electric 
Power Co., 173 Fed. 934 [aff 183 Fed. 
701, 106 CCA 139, 39 LRANS 454]; 
Young v. Montgomery, etc., R. Co., 
30 F. Cas. No. 18,166, 2 Woods 606. 
See also U. S. Trust Co. v. Wabash, 


etc., R. Co. 42 Fed. 343; Central 
Trust Co. v. Wabash, etc. R. Co., 
29 Fed. 618. 

[a] Where a_ fed circuit 


eral _ 
court, acting within its circuit, re- 
moves a receiver appointed by an- 
other circuit court, although such 
action is not in accordance with the 
rule of comity between such courts, 
the latter court may issue an order 


the former court may refuse in its 
discretion, on the petition of the re- 
ceivers, to enjoin the proceedings 
in admiralty. Paxson v. Cunning- 
ham, 63 Hed. 132, 11 C@A° 111. 

40. Haydock y. Fisheries Co., 156 


Fed. 988. See also Receivers [34 
Cye 499]; and infra § 432. 
41. New York Security, etc., Co. 


Yee Equitable Mortg. Co., 71 Fed. 
556, 


42. Mercantile Trust Co. v. Ka- 
nawha, etc., R. Co., 50 Fed. 874 [rev 
on other grounds 58 Fed. 6, 7 CCA 
3] 


{a] Illustration. — Where a_ fed- 
eral court at the domicile of a cor- 
poration appoints a _ receiver, or 
makes a decree winding up the cor- 
poration and disposing of its” as- 
sets, or a decree of foreclosure, or 
any other decree looking to a dis- 
position of its property, having 
proper jurisdiction in equity there- 
for, the courts in other districts will 
ordinarily exercise ancillary juris- 
diction, and assist in carrying out 
the purpose of the court at the place 
of domicile. Conklin v. U. §S. Ship- 
building Co., 123 Fed. 9138, 

[b] Where receivers’ certificates 
are issued by a federal court of one 


Swiss F. Ins. Co. v. Brandenstein, 
168 Fed. 1020, 92 CCA 614 Laff 159 
Fed. 589, and writ of error dism 215 
ioe pees ae 405, 54 L. ed. 338, 
ertiorari den Urns: 26219 
575, 54 L. ed. 641]. yea 
[d] A creditors’ bill in the cir- 
cuit court of the United States to 
enforce the Collection of a district 
court judgment rendered in an ad- 
miralty spit is not ancillary to the 


action in the district court. Win- 
a v. Swinburne, 8 Fed. 49, 10 Biss. 
fe] Limit of proceeding's,— 


Where proceedings are pending in 
one court, ancillary to proceedings 
in another court for the foreclosure 
of a mortgage, the former court 
should only consider and dispose of 
rights and liens peculiar to its ju- 
risdiction and to the property par- 


ticularly within its charge. ~ Clyde 
ey eons, Stic. Ce. 65 Fed. 
43. Bunton v. U.S. 62 Fed. 171. 


44, Kirk v. U. 8. 124 Wed. 394 
laff. 130 Fed. 112, 64°CCA 446], ~ 
The Philomena, 
46, 
Fed. 


, 


200 Fed. 859. 


eae William B, Kibbee, 164 
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FEDERALIST—FEE 


* FEDERALIST, THE. A series of eighty-five 
essays by Alexander Hamilton, James Madison, and 
John Jay, expounding and advocating the adoption 
of the constitution of the United States.t 

FEDERATED STATE. An independent, central 
organism having its own machinery (rouages) which 
absorbs, in the view of international law, all the 
individual states which are associated together.” 

FEDERATION. An unincorporated union or as- 
sociation of persons for a common purpose.* 

FEE. [§ 1] A. Estate in Land. An estate 
of inheritance.* 

Fee damages. Damages sustained by an abutting 
owner, occasioned by the construction and operation 
of an elevated railroad in one of the streets of a 
city,> which are awarded against elevated street 
railways.® 

Fee farm. Lands held in fee to render for them 
annually the true value, or more or less, and is 
called a ‘‘fee farm’’ because a farm rent is re- 
served upon a grant in fee.’ 

Fee farm rent. A rent charge issuing out of an 
estate in fee; a perpetual rent reserved on a con- 
veyance in fee simple.® 

hgi2ija Bs Compensation or Emolument.® A 
charge or emolument,’° or compensation for particu- 
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lar acts or services;11 every kind of compensation 
allowed by law,!? pay,!* or perquisite,'* as, the fees 
of clerks, sheriffs, lawyers, doctors, etc.;'° reward 
or compensation allowed by law to an officer for 
specific services performed by him in the discharge 
of his official duties;1® a sum certain given for a 
particular service;!? the sums prescribed by law 
as charges for services rendered by public officers.*® 
Also the amount paid for a privilege.t® The term 
formerly embraced charges for weighing and gaug- 
ing merchandise entered for export.®° 

Other terms compared: ‘‘Allowance,’’ ‘‘commis- 
sion,’’ ‘‘costs,’’ ‘‘disbursements,’’ ‘‘nercentage,’’ 
‘‘salary,’? and ‘‘wages.’’ In some instances the 
word ‘‘fee’’? is used synonymously with the word 
‘‘nercentage’’ or ‘‘commission,’’ ** as commissions 
estimated by a percentage allowed by law on sums 
of money received or collected.?? ‘‘Fees’’ and 
“‘eosts’’ are often used interchangeably, but when 
the two terms’are accurately used they are clearly 
distinguishable.2? Under a statute allowing any 
citizen to proseeute any suit or action in the 
federal courts without prepaying fees and costs, 
the word means the fees of the clerk in the strict 
sense of the word, and does not relate to ‘‘disburse- 
ments.’’ 24 ‘‘Fees’’ in a strict sense have been 


_ i. Webster Int. D. (they were | v. Wanamaker, 27 Ida. 342, 149 P|erland, 47 Ala. 511, 517 [cit Bacon 
first published [signed “A Citizen of | 292; McPheters v. Morrill, 66 Me.|Abr. 463]; State v..Oden, 10 Ind. A. 
New York” and later “Publius’] in| 123, 124; Finley v. Terr., 12 Okl. 621, 136, 37 NE 731, 782; State v. Ather- 


the “Independent Journal” of New 
York City between Oct. 27, 1787, and 
April 2, 1788, with the exception of 
six, which were added when they 
were published in book form). 

[a] “fhe opinion of the Federal- 
ist has always [been] considered as 
of great authority. It isa complete 
commentary ‘on our constitution; and 
is appealed to by all parties, in the 
questions to which that instrument 
has given birth. Its intrinsic merit 
entitles it to this high rank.’’ Cohens 
v. Virginia, 6 Wheat. (U. S.) 264, 
448; 5. Li. eds 257. => 

2. Molina v. Comision Reguladora 
del Mercado de Henequen, 91 ING 
L. 382, 391, 103 A 397 (“The federal 
power has alone and exclusively the 
enjoyment and exercise of external 
sovereignty”). See also United States 
[39 Cye 689]. 

3. Hughes v. State, 109 Ark. 403, 
404, 160 SW 209. 


[a] Synonymous with “union” 
and “1 e.%—Hughes v. State, 109 
Ark. 403, 404, 160 SW 209. 


4. See Estates §§ 6-20. 
5. Dode v. Manhattan Bw Co:, 10 
374, 375, 24 NYS 422. 

6. Peo. v. Barker, 165 N. Vis.305, 
316, 5 NE 187, 151 [cit Messenger 
vy. Manhattan R. Co., 129 N. Wan 502; 
299 NE 955] (“Such damages are 
awarded for rights acquired from 
others for all time to come, or at 
least during the existence of the rail- 
road company. The rights acquired 
are the easements of light, air and 
access of the abutting property own- 
ers in the streets occupied by the 
elevated railroad structure’’). See 
also Eminent Domain § 172. 

7. De Peyster v. Michael, 6 N. Y. 
467, 497, 57 AmD 470. 

8. De Peyster v. Michael, 6 N. Y. 
467, 497, 57 AmD 470 [cit 2 Black- 
stone Comm. p. 43; 3 Cruise p 284]. 
See also Alexander v. Warrance, 17 
Mo. 228, 231 [quot Edwards v. Noel, 
88 Mo. A. 434, 444] (where the term 
is employed). 

9, See Compensation 12 GC. J..p 229 
(cross references) ; Costs 15 C. J. p 
17 (cross references). 

10. Century. D. [quot State v. Rus- 
sell, 51 Nebr. 774, 778, 7 NW 785]. 
To same effect McRoberts4v. Hoar, 
28 Ida, 163, 171, 152 P 1046; Collman 


* By WILLIAM MorTIMER CROWTHER (Federalist, The—Fence Pole in 


73 P 273, 278. 

11. Cochise County v. Wilcox, 14 
Ariz. 234, 127 P 758, .760; Seiler v. 
State, 160 Ind. 605, 619, 65 NE 922, 
66 NE 946, 67 NE 448; Indianapolis 
v. Wasson, 74 Ind. 138, 141; Cowdin 
v. Huff, 10 Ind. 83, 85; Hennepin 
County v. Dickey, 86 Minn. 331, 90 
NW 775, 776; Callaway County Vv. 
ee 119 Mo. 32, 24 SW 487, 

fa] Similar definitions.—(1) Com- 
pensation allowed for any and all 
acts done in official capacity. Calla- 
way County v. Henderson, 119 Mo. 
32, 39, 24 SW 437. (2) “Compensa- 
tion paid to professional men.” In 
re Stryker, 158 N. Y. 526, 528, 53 NE 
525, 70 AmSR 489 [cit Century D.]; 
Cochran v. A. §. Baker Co., 30 Misc. 
48, 61 NYS 724, 725. (3) The re- 
quired compensation or wages al- 
lowed by law for services performed 
by one in the discharge of official 
duties. Burrill L. D. [quot Austin 
v. Johns, 62 Tex. 179, 182]; Nease 
v. Smith, 70 W. Va. 325, 73 SE 910. 

12. Ellis County v. Thompson, 95 
Tex. 22, 64 SW 927, 66 SW 48, 51. 

13. Finley v. Terr., 12 Okl. 621, 
73 P 273, 278. 

14, Finley v. Terr., 12 Okl. 621, 73 
P 273, 278. 


15. Teller County v. Trowbridge, 
42 Colo. 449, 95 P 554, 555; Seiler 
v. State, 160 Ind. 605, 619, 65 NE 


922, 66 NE 946, 67 NE 448; Indian- 
apolis School Comrs. v. Wasson, 74 
Ind. 133, 142; Cowdin v. Huff, 10 
Ind. 83, 85; Callaway County v. Hen- 
derson, 119 Mo. 32, 39, 24 SW 4387; 
State v. Russell, 51 Nebr. 774, 778, 
71 NW 785;-Bly v. Peet, 52 N. J. Ea. 
734, 29 A 817, 818; Finley v. Terr., 
12 Okl. 621, 73 P 273, 278. 

16. Stone v. State, 197 Ala. 298, 
72 S$ 536; McRoberts v. Hoar, 28 Ida. 
163, 152 P 1046; State v. Carey, 44 
Ind. A. 659, 84 NE 761, 87 NE 670; 
St, Louis v. Meintz, 107 Mo. 611, 615, 
18 SW 30; State v. Russell, 51 Nebr. 
774, 778, 71 NW 785 [cit Mobile v. 
Southerland, 47 Ala. 511, 517]; Lan- 
dis v. Lincoln County, 31 Or, 424, 
426, 50 P 530; Williams. v. State, 2 
Sneed (Tenn.) 160, 162; Austin v. 
Johns, 62 Tex. 179, 182 [cit Bouvier 
L. D.; Burrill L. D.; Webster Unabr. 
D.]. To same effect Mobile v. South- 


| compensation 


ton, 19 Nev. 332, 346, 10 P 901; Com. 
v. Mann, 168 Pa. 290, 299, 31 A 1008; 
Ex p. McCully, 32 N. B. 126, 127. 

[al Similar definitions——(1) “Re- 
ward or wages given to one as a 
for his labor and 
trouble, for the execution of his 
office.” Finley v. Terr., 12 Okl. 621, 
639, 73 P 273. (2) “Reward or wages 
given to one for the execution of his~ 
office.’ Bouvier L. D. [quot Pitts- 
burgh v. Grenet, 238 Pa. 567, 575, 86 
A 462]. 

17. Pittsburgh v. Grenet, 238 Pa. 
567, 86 A 462, 465. 

18. McRoberts v. Hoar, 28 Ida. 
163, 171, 152 P 1046; Collman wv. 
Wanamaker, 27 Ida. 342, 149 P 292, 
293; St. Louis v. Meintz, 107 Mo. 611, 
18 SW 30, 31. 

19. Thompson v. Wyandanch Club, 
70 Misc. 299, 305,127 NYS 195 (mot an 
obligation, but a voluntary payment). 


20. U. S. v. Jahn, 65 Fed. 792, 
794, 18 CCA 134. 
[a] Charges for weighing and 


gauging merchandise entered for ex- 
port, when provided by the act of 
congress of July 26,1866 (14 St. at L. 
289 c 269 § 1) were denominated as 
“fees.” But in subsequent legisla-' 
tion the sections fixing the salary 
of weighers and gaugers had become 
inapplicable, and the words “fees” 
was dropped out of the statute. U.S. 
v. Jahn, 65 Fed. 792, 794, 18 CCA 134. 

21. Pittsburgh v. Grenet, 238 Pa. 
567, 86 A 462, 465. See also Com- 
mission 12 C. J. p 143. 

22. Smith v. Dunn, 68 Cal. 54, 56, 
8 P 625; Pittsburgh v. Grenet, 238 
Pa. 567, 86 A 462; Bexar County v. 
Linden, (Tex. Civ. A.) 205 SW 478, 
482 [cit Cyc]; Brown v. Amarillo, 
(Tex. Civ. A.) 180 SW 654. 

23. See Costs § 2. 

[a] “Expenses.” — Henderson v. 
Pueblo County, 4 Colo. A. 301, Shae 
880, 881; Jefferson County v. John- 
son, 64 Ill. 149, 150; Harter v. Boone 
County, (Ind.) 116 NE 304; State v. 
Madison County Dist. Ct., 53 Mont. 
350, 165 P 294; Grady County v. Cas- 
tleman, (Okl.) 166 P 891, 892; Bur- 
rows v. Balfour, 39 Or. 488, 65 P 
1062, 1063. See also Expenses ante 


Pudi2n 
Columb v. Webster Mfg. Co., 


24. 
76 Fed. 198, 200. See Costs § 2 


clusive except the Spanish words and phrases). 
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said to be sums fixed by law, while ‘‘allowances’’ 
are those made under the discretion of court, and 
not fixed.?° The term is distinguished from ‘‘wages’’ 
or “‘salary’’ in that it refers to compensation for 
particular acts, whereas ‘‘wages’’ or ‘‘salary’’ re- 
fers rather to compensation for work during a def- 
inite period of time.*® ‘‘Fees’’ also are distinguish- 
able from ‘‘wages’’ in being compensation paid to 
professional men, while ‘‘wages’’ is applied to the 
payment for manual labor or other labor of manual 
or mechanical kind.?? 

Services, performance, and payment. The fee 
may be for acts or services done or performed,?® 
partially done or rendered,?® or to be done or ren- 
dered,*° or for services rendered at regular periods,*+ 
especially for personal, professional, or special serv- 
ices.*2 The particular -acts or services should be 
done or rendered in the line of some duty.3% The 
general rule is that fees should be paid by_ the 
persons obtaining the benefit of the acts, or receiv- 
ing the services,** or at whose instance they were 
done or performed,*® whether persons or municipal- 
ities,°® to the person doing or performing the act 
or services,*’ or, in the cases of an official, to him 


FEE—FEEBLE HEALTH 


~“ 


for his own *® or for the use of the public,?® and 
the payments should be in money.*° The amount of 
a fee may be optional,** or be fixed by law *? or 
custom,** especially payment for professional serv- 
ices. Frequently the services rendered are in the 
progress of a cause.*# 

Phrases: ‘‘Fees and emoluments,’’ 4 ‘‘fees and 
perquisites,’’ 4° _‘‘fees, perquisites, and emolu- 
ments,’’ 47 ‘fees, salary, or compensation,’’ 48 ‘‘fees 
for colleetion,’?’4® ‘‘fees ... not collected,’ °° 
“*fees of all kinds,’’ 5! ‘‘fees of a referee,’’ 5? ‘‘fees 
of office,’’ =° ‘‘fees of the attorneys,’’ ®4 and ‘‘mar- 
riage fees,’’ 55 \ 

FEE BILL. The proper process to collect fees in 
favor of officers and witnesses against the party for 
whom the services are rendered.°& ; 

FEEBLE. The term as applied to corporations 
means financially weak;°’ inability to sustain them- 
selves financially.®® i 

FEEBLE HEALTH. Words which import that 
the person in such health is weak, sickly, debilitated 
by disease or by age or decline of life;>® but they 
do not mean‘that the person is incapable of travel.°° 


25. Nease v. Smith, 70 W. Va. 325, 
73 SE 910, 918. ‘See also Allowance 
wma. Dp LL T. 

26. Seiler v. State, 160 Ind. 605, 
619, 65 NE 922, 66 NE 946, 67 NE 
448. To same effect State v. Bland, 
_91 Kan. 160, 136 P 947, 950. 

“Lexicographers and some authori- 
. ties class ‘salary’ and ‘wages’ as 
Synonymous ... but not so with 
‘salary’ and ‘fees.’ . - The term 
inflexible as that 


‘fees’ is not so S | 
it may not have been used in the 
sense of ‘salary’ or ‘wages.’” Landis 


v. Lincoln County, 31 Or. 424, 427, 50 
-P 530 [cit Rapalje & L. L. D.; Web- 
ster D.; Com. v. Butler, 99 Pa. 535]. 
To same effect Crawford v. Brad- 
ford, 23 Fla. 404, 2 S 782, 783; Coch- 
ran v. Baker Co., 30 Misc. 48, 50, 61 

NYS 724. 

27. In re Stryker, 158 N. Y. 526, 
53 NE 525, 70 AmSR 489 [cit Cen- 
tury D.J. See also Salary [34 Cyc 
1826]; Wages [40 Cyc 240]. 

{a] “Fees, salary, or compensa- 
_ tion for official services of officers of 
the United States.”—Archbald vy. 
U. S., 217 Fed. 165, 167. 

28. Standard D. [quot Cochise 
County v. Wilcox, 14 Ariz. 234, 127 
P 758, 760]; Webster D. [quot Mc- 
Roberts v. Hoar, 28 Ida. 163, 171, 15% 
P 1046; Collman vy. Wanamaker, 27 
Ida. 342, 149 P 292, 293]; Webster 
Int. D. [quot State v. Russell, 51 
Nebr. 774, 71 NW 785, 787}; Teller 
County v. Trowbridge, 42 Colo. 449, 
95 P 554, 555; Crawford v. Bradford, 
23 Fla. 404, 2 S 782, 783 [cit Abbott 
L, D.J; Collman v. Wanamaker, 27 
Ida. 342, 149 P 292; Callaway County 
v. Henderson, 119 Mo. 32, 39, 24 SW 
437 [cit Bouvier L. D.]; Finley v. 
Mer: ela OK). 62isn 73 meee ae. 

29. Cochise County v. Wilcox, 14 
Ariz. 234, 127 P 758, 760. 

30. Standard D. [quot Cochise 
County v. Wilcox, 14 Ariz. 234, 127 
P 758, 760]; Webster D. [quot Mc- 


Roberts v. Hoar, 28 Ida. 163, 171, 152 | 


P 1046; Collman v. Wanamaker, 27 
Ida, 342, 149 P 292, 2931]; Webster 
Int. D. [quot State v. Russell, 51 
Nebr. 774, 71 NW 785, 787]; Teller 
County v. Trowbridge, 42 Colo. 449, 
95 P%554,.4555;. Crawford: v. Brad- 
ford, 23 Fla. 404, 2 S 782, 783: Coll- 
man v. Wanamaker, 27 Ida. 342, 149 
P 292; Callaway County v. Hender- 
son, 119 Mo. 32, 39, 24 SW 437; Fin- 
leVeiVae Ler. tacOKlwo2t. 73, P 273) 
278. 

31. -Cochise County v. Wilcox, 14 
Ariz. 234, 127 P 758, 760. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


32. Webster D. [quot McRoberts 
v. Hoar, 28 Ida. 168, 171, 152 P 1046; 
Collman y. Wanamaker, 27 Ida. 342, 
149 P 292, 293]; Teller County v. 
Trowbridge, 42 Colo. 449, 95 P 554; 
Finley v. Terr.,. 12‘ Ok. 621° 73.2 
273, 278. 

33. Tillman vy, Wood, 58 Ala. 578 
(construing a statute); Cochise 
County v. Wilcox, 14 Ariz. 234, 127 
P 758, 760; Com. y. Bailey, 3 KyL 
L1G ATTA. 

34. Tillman v. Wood, 58 Ala. 578; 
Cochise County v. Wilcox, 14 Ariz. 
234, 127 P 758, 760; Com, v. Bailey, 
3 KyL 110, 114; In re Actuarial Fees, 
32 Pa. Co. 225, 234. 

35. Cochise County v. Wilcox, 14 
Ariz. 234, 127 P 758, 760. 

36. Cochise County v. Wilcox, 14 
Ariz. 234, 127 P 758, 760; Landis v. 
Lincoln County, 31 Or. 424, 426, 50 
P 5380 [cit Musser vy. Good, 11 Serg. 
Seite Cha.) paauals 

37. See cases supra note 15. 

38. Com. v. Bailey, 3 KyL 110, 


114. 
3 KyL 110, 


39. 
114, 

40. Webster Int. D. [quot State 
v. Russell, 51 Nebr. 774, 778, 71 NW 
785]; Teller County v. Trowbridge, 
42 Colo. 449, 95 P 554; Crawford v. 
Bradford, ( (Ela) 2) S' 782.0 783 cit 
Abbott L. D.]; Collman v.. Wana- 
maker, 27 Ida. 342, 149 P 292: Calla- 
way County v. Henderson, 119 Mo. 
32, 39, 24 SW 437 [cit Bouvier L. D.]. 

41. Standard D. [quot Cochise 
County v. Wilcox, 14 Ariz. 234, 127 P 
758, 760]; Webster Int. D. [quot 
State v. Russell, 51 Nebr. 774, MiSs 
71 NW 785]; Teller County v. Trow- 
bridge, 42 Colo. 449, 95 P 554; Craw- 
ford v. Bradford, 23 Fla. 404, 2 § 
782, 783; Collman v. Wanamaker, 27 
Ida. 342, 149 P 292; Callaway County 
v. Henderson, 119 Mo. 32, 24 Sw 
437; Finley v. Terr., 12 Okl. 621, 73 
Preise, 28% 4 

42. Standard D. [quot Cochise 
County v. Wilcox, 14 Ariz. 234, 127 
P 758, 760]; Teller County v. Trow- 
bridge, 42 Colo. 449, 95 P 554, 555; 


Com. v. Bailey, 


Dinleyeive eLerr, = Le eOKL Goal) 730 
2738, 278, 
43. Standard D. [quot Cochise 


County v. Wilcox, 14 Ariz. 234, 127 
P 758, 760]; Webster Int. D.* [quot 
State v. Russell, 51 Nebr. 774, 778, 
71 NW 785]; ‘Teller County v. Trow- 
bridge, 42 Colo. 449, 95 P 554, 555; 
Crawford v. Bradford, 23 Fla. 404, 
2S 782, 783; Collman v. Wanamaker, 
27 Ida. 342, 149 P 292; Callaway 


County v. Henderson, 119 Mo. 32, 24 
SW 4387. 

44, Troup v. Morgan County, 109 
Ala. 162, 166, 19 S 503; Williams v. 
Flowers, 90) Ala.) 436% 137ae Fes Tae9) 
24 AmSR 772; Bradley v. State, 69 
Ala. 318, 321; Tillman v. Wood, 58 
Ala. 578, 579; Matter of Terry, 67 
Misc. 514, 123 NYS 258, 261; Howard 
Bldg., ete, Assoc. v. Philadelphia, 
ete,” Re iCo., 102Pa 75220) 222i = 
ser v. Good, 11 Serg. & R. (Pa.) 


247. 
45, U. S.v. ‘Hill, -£20: 70s Souregs 
181, 7°SCt 510, 30- i. eds 627% 


46. Pittsburgh v. O’Brien, 239 Pa. 
60, 86 A 651. 

47. Lake County v. Westerfield, 
196: Tl AY 432. 439. 

48. Archbald v. U. S., 217 Fed. 
165, 167. 

49, Gaither v. Tolson, 84 Md. 637, 
640, 86 A 449 (“It is not unusual 
when an attorney receives a claim 
for collection for him to look for the 
payment of his fees exclusively to 
the sum collected’’). 

50. Galpin y. Chicago, 269 Ill. 27, 
46, 109 NE 7138, LURA1917B°176. 

51. Curtin v. Harris County, (Tex. 
Civ. A.) 203 SW 453, 457; Harris 
County v. Hammond, (Tex. Civ. A.) 
203 SW 445, 

“ ‘Fees of all kinds,’ embraces every 
kind of compensation allowed by law 
to a clerk of the county court un- 
less excepted by some provision of 
the statute.” Ellis County v. Thomp- 
son, 95 Tex. 22, 29, 64 SW 927, 66 
SW 48. 

52. Bottome vy. 
258, 104 NYS 429. 
ences [34 Cyc 892]. 

53. Harris County v. Hammond, 
(Tex. Civ. A.) 203-SW 445. 

54. New Albany v. Smith, 16 Ind. 
215, 218. See also Costs §§ 248-259. 

55. Webster Int. D. [quot State 
v. Russell, 51 Nebr. 774, 778, 71 NW 
785]; Finley v. Terr., 12 Okl. 621, 
TOR Ma ioees ae 

56. Farris v. Smithpeter, 180 Mo. 
A. 466, 470, 166 SW 655 C“EIt] .be- 
comes, for this purpose, like an exe- 
cution against the cost debtor’). See 
also Costs § 777-778. ; 

57. French v. Lawrence, 76 N. H. 
234, 81,A 705. P 

58. French v. Lawrence, 76 N. H. 
234, 81 A 705, 706. See generally 
Corporations § 3058, any 

aie Lund v. Dawes, 41 ‘Vt: 370, 


41° Vt. 370, 


Neely, 54 Misc. 
See also Refer- 


60, Lund v. Dawes,. 
372. 


pageand note number, _ 


FEED—FELO DE SE 


FEED. As a noun, food for cattle.*! As a verb, 
to lend additional support;*? to strengthen ex post 
facto.6? 

In patent law. The word admits of some am- 
biguity.°* The ‘‘feed mechanism’’ is a part of the 
machine, which clamps and controls the material.* 
' ‘The material, when so clamped, partakes of the 
movements of the feed mechanism.®® The material 
may thus be considered a part of the feed.%7 

A feed roll, or automatic feeder, used in connec- 
tion with a ripsaw, is a toothed appliance, something 
like a saw, but working in front of the saw proper, 
and feeding the board to it automatically, and tend- 
ing to prevent the board from being thrown against 
the sawyer by the hold its teeth take.®® 

Feed stable includes the stable of a person who 
had exposed a sign, and who let stalls at a certain 
price per day to those desiring their use, and where 
a person renting a stall could either supply the 
food for the stock or defendant could furnish it 
from his store, charging only its market. value, 
and where the stable was locked at night by de- 
fendant, and no stock was permitted to be taken 
out until both the stall rent and the account for 
food furnished was paid.®® 

Feed wire. A wire charged with a high potential 
current of electricity used to conduct and distribute 
the electricity throughout a city.” 

FEEDER. A fountain, stream, or channel that 
supplies a main canal with water.” 

As applied to cattle. Such as are not ready for 
slaughter but require fattening to place them in 
condition for consumption.” 
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FEEL. To be conscious of;"? to have experi- 
ence of."4 

Phrases: ‘‘Feel able,’’*> ‘‘feels unsafe and in- 
secure,’’7° ‘all who may feel interested,’’ 7 
‘“might feel able to pay the same.’’ 7® : 
_ FEELINGS.“° <A term broad enough properly to 
include both mental and bodily feelings.®° 

FEHACIENTE. In Spanish law, one who proves 
his case, or point.*! 

FEIGNED ACCOMPLICE. The term has been 
applied to one who joins a criminal organization 
for the purpose of exposing it, even though, in order 
to aid in such exposure, he united in and apparent- 
ly approved its plans.*? 

FEIGNED ISSUE.* 

FEIGNEDLY. The antithesis of actually.** 

FELIX EST QUI POTUIT RERUM COGNOS- 
CERE CAUSAS.* 

FELLATIO. In medical jurisprudence, .an of- 
fense committed with the male sexual organ and 
the mouth.*¢ 

FELLOW PASSENGER.** 

FELLOW SERVANTS.®§ 

FELLOW SERVANTCY. A coined term briefly 
to express the idea where there are two servants or 
employees of a common master or employer.8? _ 

FELO DE SE. A man of the age of discretion, 
and compos mentis, who voluntarily kills himself, 
by stabbing, poison, or any other way;°° one who 
deliberately puts an end to his own existence, or 
commits any unlawful, malicious act, the conse- 
quence of which is his own death,;°* he that commits 


\ 


felony by murdering himself? It is something 


61. Atlas Feed Products Co. v. 74. Century D. Injury to see Damages §§ 151-161. 
New Orleans, 113 La. 611, 37 S 531, [a] The word “felt,” as used in 80. Western Union Tel. Co. V. 
533. a statement by a person that an-| Sweetman, 19 Tex. Civ. A. 435, 47 

[a] The duty of “feeding and |other felt in through a window and| SW_ 676, 677. See also Damages 
watering” live stock imposed by the struck her, indicates deliberation, | §§ 151-161. 
contract of shipment does not in-|and an intent to deliver the blow 81. Escriche Diccionario. 
clude the duty to shower them to|/which followed. Thillman_ v. Neal, 82. Peo. v. Bolanger, 71 Cal. 17, 
protect them from excessive heat. |88 Md. 525, 42 A 242, 245 (distin- 11 P 799, 800. See also Criminal 
The phrase has reference alone to | guishing ‘fell in’). Law §§ 57, 115. 
the ordinary sustenance the animals 75. Pistel v. Imperial Mut. L. Ins. 83. See Equity § 721. 

Co., 88 Md. 552, 42 A 210, 212, 43 84. State v. Dawson, 39 Ala. 367, 


require in the course of transporta- 
tion. Peck v. Chicago Great West- 
ern R. Co., 138 Iowa 187, 115 NW 
1113, 1114, 128 AmSR 185, 16 LRANS 


LRA 219. 
{a] 


883. To same effect Illinois Cent. 
R. Co. v. Adams, 42 Ill. 474, 488, | poration’s _ officers, 
92 AmD 85; Pecos, etc., Coven. 


R. 
Morrison, (Tex. Civ. A.) 169 SW 1098. 
able, 


A bond promising to pay as 
soon as the maker, 
might feel able, means when the cor- 


agents, whoever they may be, that 
have charge of such matters, 
that is to say, 


883. See also Actually 1G. J. p 1186 
note 89 [a]. 

85. A maxim meaning “Happy is 
he who has been able to understand 
the causes of things.’ Peloubet Leg. 
Max. p 82. 

86. State v. Murry, 136 La. 253, 
260, 66 S 963 (it was never regarded 


a corporation, 
directors, or 


feel 
as the use of 


See also Carriers §§ 105-115. 

62. Black L. D. [cit Doe v. Oliver, 
5 M. & R. 202, 207]. 

63. Black L. D. [cit. Doe v. Oliver, 
5 M. & R. 202, 207] (feeding an 
estoppel). 

64. Jones Special Mach. Con Py. 
Pentucket Variable Stitch Sewing- 
Mach. Co., 104 Fed. 556, 44 CCA 33. 


65. Jones Special Mach. Co. Vv. 
Pentucket Variable Stitch Sewing- 
Mach. Co., 104 Fed. 556, 560, 44 
CCA 33. 

66. Jones Special Mach. Co. v. 


Pentucket Variable Stitch Sewing- 
Mach. Co., 104 Fed. 556, 560, 44 CCA 
Sie 

67. Jones Special Mach. Co. Vv. 
Pentucket Variable Stitch, Sewing- 
Mach. Co., 104 Fed. 556, 560, 44 CCA 
33. ; 
Dean v. St. Louis Wooden- 
ware Works, 106 Mo. A. 167, 80 SW 
292, 294. See also Automatic 6 C. J. 


866. 
Morgan vy. State, 64 Miss. 511; 


69. 
St. Co. 


513; 1 S 749. 
70. Atlanta Cons. 15g Vv. 
Ownings, 97 Ga. 663, 667, 25 SE 3877, 


Se TA noo. 
71. Graff v. Evergreen Re Co. 42 
Pa. Co. 502, 504 [cit Webster D.]. 


72, McGraw v. O'Neil, 123 Mo. A. 
691, 101 SW 132, 135. 
73. Webster Int. D. 


that term is understood, when they 
are conscious of being able, or know 
it is able. Pistel v. Imperial Mut. 
L. Ins. Co. of America, 88 Md. 552, 
42 A 210, 212, 48 LRA 279. 2 

76. J. I. Case Plow Works v. 
Marr, 33 Nebr. 215, 49 NW 1119, 1120; 


Lichtenberger v. Johnson, 32 Nebr. 
185, 49 NW 3386; Newlean v. Olson, 
22 Nebr. 717, 86 NW 155, 157, 3 


AmSR 286;.Humpfner v. Osborne, 2 
Ss. D. 310, 50 NW 88, 89 (used in a 
chattel mortgage providing that, in 
the event the mortgagee “feels un- 
safe and insecure” he may foreclose, 
these words do not mean that he may 
arbitrarily and without cause de- 
clare that he feels unsafe and in- 
secure. He has not an arbitrary dis- 
cretion in the premises, but the 
grantor must be about to do, or have 
done, some act which tends to im- 
pair the security). 

77, See All 2 C. J. p 1142 text and 
note 22. i 

78. Pistel v. Imperial Mut. L. Ins. 
Co. of America, 88 Md. 552, 557, 42 A 
210, 48 LRA 219. 
- 79, Feelings: 
Tll feelings between: 

Deceased and accused see Homicide 

[21 Cye 894, 913]. 
Witness and party see Witnesses 
[40 Cyc 2656]. 


at common law as the ‘“‘crime against 
nature,’ which meant only buggery 
or sodomy). See also Cunnilingus 17 
Cc. J. p 402; Sodomy [36 Cyc 501]. 

87. Assault by see Carriers 
§§ 1332-1334; Shipping [36 Cyc 338]. 

88. See Master and Servant [29 
Cye 1276]. 

89. Jackson v. Norfolk, ete, R. 
Co., 43 W. Va. 380, 27 SH 278, 279, 
31 SE 258, 46 LRA 337. 

90. Life Assoc. of America v. 
Waller, 57 Ga. 588, 536 [cit Hale P. 
Cc. p 411]; Clift v. Schwabe, 3 C. B. 
437, 475, 54 HCL 437, 1386 Reprint 175, 
2C. & K. 134, 61 ECL 134 [quot Hale 
Pp. Cc. p 411, and cit 4 Blackstone 
Comm. p 189]. See generally Suicide 
[37 Cye 518]. 

[a] Sanity essential. — Where a 
man of the age of discretion, which 
at common law was fourteen years, 
voluntarily kills himself after he 
loses his mind by sickness, infirmity, 
or accident, he is not “felo de se,” 
nor can he be said to commit murder 
upon himself. McMahan v. State, 168 
Ala. 70, 53 S 89, 91 [quot 1 Hale P. C. 
p 411]. 

91. 4 Blackstone Comm. p_ 189 
[quot Life Assoc. of America v. Wal- 
ler, 57 Ga. 538, 536]. 

92. Blount L. D. [quot Reg. v. 
Burgess, L. & C. 258, 260]. 


1012 [25 C.J.] 
more than self-sought or self-inflicted death.* It 
is a species of crime or wickedness, something 
wrong, a kind of self-murder.®* . 

In pleading. The doctrine of ‘‘felo de se’’ is 
- operative only where one cause of action stated is 
destroyed by another, which shows that no cause of 
action exists in fact, and does not. apply where the 
petition states that deceased was negligently shot, 
if as a fact he was shot with criminal intent. 

FELON.°® One who has committed felony ;®* one 
convicted of felony.°® 

FELONIA. In Spanish feudal law, an act of 
disloyalty or treason committed by a vassal against 
his lord, or of oppression by the latter against the 
former. The first was punished by forfeiture of the 
fief, and the second by loss of dominion.®® 

FELONIA, EX VI TERMINI SIGNIFICAT 
QUODLIBET CAPITALE CRIMEN FELDEO 
ANIMO PERPETRATUM.! 

FELONIA IMPLICATUR IN QUALIBET PRO- 
DITIONE.? 


FELO DE SE—FENCE POLE 


® 


and contact with other strands.® 

FEMALE.? A woman.’ ‘‘Female’’ is not a 
word of technical character, and may be substituted 
by the use of synonymous words, or words which 
plainly indicate a female, such as ‘‘her’’ or ‘‘she’’ 
and proper names applied to females only.® 

FEME. A woman.'® 
legal nomenclature and in the earlier textbooks as 
properly expressing the feudal theory that the wife 
was subject to the husband."? 

FEME COVERT. A term derived from the 
French, meaning, in our law, a married woman.1” 

FEME SOLE. The term is used in the law to 
designate an unmarried woman,‘ but it is well set- 
tled that, when a married woman is acting or con- 
tracting with reference to her separate estate, she 
is to be regarded as a ‘‘feme sole.’? 14 \ 

FENCE.*®> A term commonly applied to people 
in the business of receiving stolen goods.1® 

FENCED IN COMMON. Where two or more 
farms are inclosed by uniting the outside line fences, 


It was used in the feudal © 


FELONIOUS. 
FELONIOUSLY.* 
FELONY.® 


FELTING. A material caused by the tiny hooks 


‘or scales on wool, which grip and 


93. Life Assoc. of America v. 
Waller, 57 Ga. 533, 536. ; 
94, Life Assoc. of America v. 


Waller, 57 Ga. 538, 536. 

95. O’Brien v. St. Louis Transit 
Co., 212 Mo. 59, 110 SW 705, 707, 15 
AnnCas 86. 

96. Felon: 

Arrest of see Arrest § 28. 

Attainder of see Convicts §§ 2-5. 
Bail of see Bail §§ 167-191. 

Calling person a felon see Libel and 

Slander [25 Cyc 271]. 

Civil death of see Convicts § 7. 
Credibility of as witness see Wit- 
nesses [40 Cyc 2607]. 
Disqualification of, to: 
Hold public office see Officers [29 
Cye 1385]. 

Serve as juror see Grand Juries 
[20 Cye 1299]; Juries [24 Cyc 
OSs . 


Testify as witness see Witnesses 
[40 Cyc 2205]. 

Vote see Elections § 44. 
Extradition of see Extradition ante 

p 252. 

Presence of at trial see Criminal 

Law §§ 2066-2071. i 
Rescue of see Rescue [34 Cyc 1632]. 

S75, Black /b.*D: 

98. Black L. D. See also Convicts 
Hein dep OLA 

[a] “Convicted felon.”—Perry v. 
Man, 1.R. I. 268, 265. 

[b] “Felon editor.’”— Leyman v. 
Latimer, 3 Exch. D. 352. 

99. Escriche Diccionario. 

1. A maxim meaning “Felony, by 
force of the term, signifies any capi- 
tal crime perpetrated with a malig- 
nant mind.” Wharton L. Lex. [cit 
Coke Litt. p 391]. 

2. A maxim meaning “Felony is 
implied in every treason.” Wharton 
L. Lex. [cit 3 Coke Inst. p 15]. 

8. Felonious: 

Assault: 
Generally see Assault and Battery 
76 


176. 
With intent to: 
Kill see Homicide [21 Cyc 778]. 
Ravish see Rape [83 Cyc 1429]. 
‘ Rob see Robbery [34 Cyc 1812]. 
Homicide see Homicide [21 Cyc 661]. 


mat on pressure | heavy elub.?® 

4. See Indictments and Informa- 
tions [22 Cye 331]. 

5. See Criminal Law § 6. 

6 Werk vy. Parker, 231 Fed. 121, 
123, 145 CCA 309. 

7 Female: 
Admission to practice law see At- 

torney and Client § 22. 
Citizenship see Citizens § 12. 


Eligibility to office see Officers [29 

Gy cols tail: 

Berit from arrest see Arrest 
Rape of see Rape [33 Cyc 1415]. 
Right of: 

Naturalization see Aliens § 137. 

Suffrage see Elections § 42. 

See generally Husband and Wife [21 

Cye 1119]. 

8. Myers v. State, 84 Ala. 11, 12, 
4 $ 291 [cit Jackson v. State, 137 
Ala. 80, 81, 34 S 611]; State v. Hemm, 
82 Iowa 609, 610, 48 NW 971; Howell 
v. Com., 5 KyL 174 [quot Couch v. 
Com., 29 SW 29, 16 Kyl 477]; Peo. 
v. Weinstock, 140 NYS 453; Gibson 
v. State, 17 Tex. A, 574, 577 [cit Rob- 
ertson v. State, 31 Tex. 36; Holland 
v. State, 14 Tex. <A. 182; Battle 
Vv. State) 4 \Tex., Aii595, 30 AmR 
Baie Bishop Cr. Proc. (3d ed) 


§ 

9. Taylor v. Com., 20 Gratt. (61 
Va.) 825, 827. 

[a] “Woman” compared. —It has 
been held that an indictment charg- 
ing one with having seduced an un- 
married female of previous chaste 
character sufficiently describes the 
offense described in the statute pun- 
ishing the seduction of an unmarried 
woman. The court said: “It is true 
that, comprehensively considered, the 
term ‘female’ is generic, and includes 
a variety of species, while the word 


‘woman’ has a more limited signifi- 
cation, being of the human race, 
The two words, therefore, may have 
the same signification, depending on 
the subject considered and their re- 
lation thereto. ‘Seduction,’ in its 
criminal sense, relates to persons, 
It has no other known application. 
The term ‘female’ in an indictment 
charging the crime of seduction as 


they are said to be ‘‘fenced in common.’’ 1* 
FENCED OFF. A term meaning properly pro- 

tected, and not a fence in its literal sense.1® 
FENCE POLE. A term which may include a 


having been committed against her, 


would unmistakably indicate a 
woman. That would be its common 
application.” State v. Hemm, 82 


Iowa 609, 610, 48 NW 971. 

[b] “#®emale heirs’? has been con- 
strued to mean the two daughters 
of a certain person. Beall v. Har- 


wood, 2 Harr. & J. (Md.). 167, 171, 
3 AmD 532. 
| 10. Black L. D. See also Female 


|ante this page. 
Cummings v. Everett, 82 Me. - 


11. 


260, 19 A 456. 


{ 


[a] “In the feudal theory of the 
common law, the wife was subject 
to the husband. They were styled 
in the earlier law books, baron and 
feme, or lord and woman... . Black- 
stone... says that the disabilities 
of the wife are intended for the most 
part for her protection and benefit, 
‘so great a favorite is the female sex 
of the law of England.’” Cummings 
FegBvencth 82 Me. 260, 262, 19 A 


63 SePly you, 
162. See also Coverture 15 pails 
p 13840; Husband and Wife [21 Cyc 
1119]; Marriage [26 Cyc 821]. 

[a] Feme covert’s jus disponendi. 
—A phrase meaning “A married 
rene Ae Ae disposing” [of her 
estate]. mi v. Morgan, 8 Gi 
wo 18 139. 2 z 

s irkley v. Lacey, 12 Del. ; 
30 A 994, 995. sana 

14. Chew vy: Henrietta Min., etc., 
Co.,. 2 Med. 5, 8,1 McCrary 222. See 
generally Husband and Wife [21 


Hoker v. Boggs, 


Cye 1450]. 
“Feme sole trader.”’—See Hus- 
pane and Wife [21 Cye 1333]. 
Ke ee generall Fences os 
p 1018. . FOR 


16. Peo. v. Callahan, 73 Mise. 455, 
130 NYS 1041, 1042 [quot Peo. v. 
Levine, 208 N. Y. 578 mem, 101 NE 
1114 mem]. See also Receiving 
ae et [384 Cye 513]. 

~ arkin v. Priddy, 40 Kan. 
684, he 474, - 

18. Honor v. Albrighton, 93 ‘Pa. 

475, 478. = y 


19. Baker v. Hope, 49 Cal. 598, 599. 


For later oases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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FENCES 


By Pavuut H. Dopcr 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1014] 


ANALYSIS 


I. DEFINITION AND NATURE [§ 1] p 1014 


II. SUFFICIENCY [§§ 2-3] p 1016 
A. In General [§ 2] p 1016 
B. Statutory Provisions [§ 3] p 1016 
Ili. PARTITION FENCES [§§ 4-37] p 1017 
A. Duty to Erect and Maintain [§§ 4-12] p 1017 
1. In General [§ 4] p 1017 
2. Prescription or Custom [§ 5] p 1018 
3. Agreement [§ 6] p 1018 
4. Statutes [§§ 7-11] p 1019 
a. In General [§ 7] p 1019 
b. Constitutionality [§ 8] p 1020 } 
e. Construction [§ 9] p 1020 
d. Persons Affected by Statutes [§ 10] p 1020 
e. Lands Affected by Statutes [§ 11] p 1021 
5. Termination of Duty [§ 12] p 1022 
B. Division [§§ 13-15] p 1023 
1. In General [§ 13] p 1023 
2. Equality [§ 14] p 1023 
3. Redivision [§ 15] p 1024 
C. Contribution to Cost of [§§ 16-24] p 1024- 
1. In General [§ 16] p 1024 
2. Amount of Recovery [§§ 17-18] p 1025 
a. In General [§ 17] p 1025 
b. Double Value [§ 18] p 1025 
3. Lien for Cost of Construction or Repair [§ 19] p 1025 
4. Actions to Enforce [§§ 20-24] p 1025 
. Nature and Form [§ 20] p 1025 
. Conditions Precedent [§ 21] p 1025 
. Time to Sue and Parties [§ 22] p 1026 
. Pleading, Evidence, and Issues [§ 23] p 1026 
. Trial [§ 24] p 1026 
D. Fence Viewers [§§ 25-35] p 1027 
1. Appointment or Election and Qualification [§ 25] p 1027 
2. Powers, Duties, and Jurisdiction [§ 26] P 1027 
3. Notice of Proceedings [§§ 27-30] p 1028 
a. Necessity [§ 27] p 1028 : 
b. Form and Contents [§§ 28-29] p 1029 
(1) In General [§ 28] p 1029 
(2) Necessity of Writing [§ 29] p 1029 
ec. Service [§ 30] p 1029 
4. Decision or Order [§§ 31-34] p 1029 
a. Form and Contents [§§ 31-32] p 1029 
(1) In General [§ 31] p 1029 
(2) Order or Notice to Build or Repair [§ 32] p 1030 
b. Conclusiveness [§ 33] p 1030 
ce. Appeal [§ 34] p 1031 
5. Fees and Costs [§ 35] p 1031 
E. Location [§ 36] p 1031 
F. Ownership [§ 37] p 1033 
IV. REMOVAL, DESTRUCTION, AND OTHER ACTS RELATING TO FENCES [§§ 38-50] p 1033 
A. Civil Liability [§§ 38-45] p 1033 
1. In General [§ 38] p 1033 
2. Rights and Liabilities of Adjacent Owners [§§ 39-40] p 1034 
a. In General [§ 39] p 1034 
b. Consent or Notice [§ 40] p 1035 aed 


age and note number. 


oadcs7s 


For later cases, developments and changes in the law see cumulative Annotations, same title, D 
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Trial [§ 44] p 1036 


NID OB oo 


FENCES 


. Damages [§ 45] p 1036 


B. Criminal Liability [§§ 46-50] p 1037 


. In General [§ 46] p 


Affidavit, Indictment, 


OU YS 90 PO 


Trial [§ 50] p 1040 


1037 


Defenses [§ 47] p 1038 


or Information [§ 48] p 1038 


Evidence |§ 49] p 1039 


V. LIABILITY FOR INJURIES [§§ 51-56] p 1040 
A. Improperly Constructed Fences [§§ 51-55] p 1040 
1. Injuries to Persons [§ 51] p 1040 
2. Injuries to Live Stock [§§ 52-55] p 1042 
a. In General [§ 52] p 1042 


b. By Barbed Wire 


Fences [{§ 53] p 1042 


c. Contributory Negligence {§ 54] p 1043 
d. Actions [§ 55] p 1043 
B. Failure to Erect or Maintain [§ 56] p 1043 


| VI. FENCE DISTRICT LAWS [§§ 57-58] p 1044 


A. In General [§ 57] p 1044 
B. Taxation [§ 58] p 1044 


Fences: 


Along or across way see Easements. §§ 


242. 
Around: 


Common lands see Common Lands § 39. 
Public lands see Public Lands [32 Cyc 794]. 


CROSS REFERENCES 


x 


. Right to Remove Fences Placed by Mistake [§ 41] p 1035 
. Pleading {§ 42] p 1035 
Evidence [§ 43] p 1036 


Fences :—Continued 


229, 240— 


trespass 
403. 


Covenant of tenant to repair see Landlord and 
Tenant [24 Cyc 1089]. : 

Effect of presence or absence of on liability for 

by 


animals see Animals §§ 393— 


“AS: Injunction against erection or removal see Injunc- 
Boundaries see Boundaries §§ 193, 199. _ tions [22 Cyc 829]. 
Fixtures see Fixtures [19 Cyc 1044 et seq]. Fencing: ‘ : ‘ 
Indicia of possession see Adverse Possession crews mine see Mines and Minerals [27 Cyc 
§§ 13-19. SBT. ; : 
Nuisance see Nuisances [29 Cyc 1173]. AS constituting possession see Ejectment 
Obstructions of: § 30. ; 
Highway see Highways [37 Cyc 247, 288]. Railroad right of way see Master and Servant [26 
Light, air, and view see Adjoining Land- Cye 1129]; Railroads [33 Cyc 3i1, 360, 676, 
owners §§ 81-83. | 1170). 
I. DEFINITION AND NATURE. 
[§ 1] A fence is an inelosing structure | ing more than a line of obstacle, and may be 
about a field or other space, or about any | composed of any material which will present 


object, composed of wood, iron, 
terial, and intended to prevent 
without or straying from within 


1. Mackie v. Iowa Cent. R. Co., 54 
Iowa 540, 541, € NW 723; Brown v. 
Johnson, (Tex. Civ. A.) 73 SW 49, 
50. To same effect Webster D. [quot 
Midland Valley R. Co. v. Bryant, 37 
Okl. 206, 131 P 678; Kimball v. Carter, 


95 hijo 4, tat SH 823, 388 LRA 
570]. 
[a] Other definitions.—(1) “An in- 


elosure.’” ' Ht}, Worth, ete., R. Co. v. 
Swan, 97 Tex. 338, 78 SW 920. And 
see Garretson v. Avery, 26 Wyo. 53, 
176 P 433 (construing a statute to 
employ the words ‘fence’ and “in- 
closure” synonymously). (2) “Any- 
thing that incloses land, whereby. any 
character or kind of stock would be 
impeded or prevented from entering 


said inclosure.’”’ Burch vy. State, 
(Tex. Cr.) 67 SW 500. 
[b] Guard.—(1) “The strict defi- 


nition of the term ‘fence’ means noth- 
ing more than a sufficient guard to 
fend or keep off, or shut out.” Ellis 
VevArnisons: Li Bo & C,, (00°72, 8 HCL 
31, 107 Reprint 27. (2) “Fences, al- 
though they have been occasionally 
used as boundaries for the division 
of property. are nevertheless treated 
for the most part as guards against 
intrusion.” Woolrych Party, Walls 
and Fences p 281 [cit 3 Halsbury L. 
Eng. § 250]. 

{¢] Protection.—(1) The object of 
a fence is to protect an inclosure. 


sufficient 
be constructed 


or other ma- | a 
intrusion from 


Fae ARG eae anor anle 
Meade v. Watson, 67 Cal. 591, 8 P 
311. (2) A fence is “a protection of 


progerty, and a means of preserving 
the peace of society.” Stoner v. Hun- 
sicker, 47 Pa. 514) 515. 
“Building” as including “fence” see 
Building 9 C. J. p 683 note 70 [el]. 
Division fence: 
Defined see Division 18 GC. J. p 14¢8. 
Location requisite to constitute see 


infra § 36 
defined 


“Tnclosure”’ 
[22 Cyc 62]. 

“Inclosed real estate” defined 
Inclose [22 Cye 62]. 

2. Allen v. Tobias, 77 Ill. 169. 

[a] Obstruction or hbarrier.—(1) 
“A&A fence is a visible or tangible ob- 
struction, which may be a_ hedge, 
ditch, wall, or a frame of wood, or 
any line of obstacle interposed be- 
tween two portions of land so ag to 
part off and shut in the land, and 
Set it off as private property.” i 
ball. .v.. (Carter; 95. Va: 77, 
SE 823, 38 LRA 570. (2) It is “a 
line of obstacle, as a frame of wood, 
a wall, hedge, or ditch. interposed 
between two portions of land for the 
purpose of preventing cattle from go- 
ing astray, or for protecting a field 
or property from unlawful encroach- 
ment.” Worcester D. [quot Kimball 
v. Carter, supra]. (3) “A fence is an 
actual barrier which separates ad- 


see Inclosure 


see 


. obstruction.? 


Thus a fence may 
of barbed wire or of wood,‘ 


joining lands.” Jchnson vy. Hanna- 
han, 34 S. C. L. 425, 485. C4) THES 
described as “a barrier erected as a 
landmark of boundary.” Stoner v. 
Hunsicker, 47 Pa, 514, 515. 

3. Ind.—Sisk y. Crump, 112 Ind. 
504, 14 NE 381, 2 AmSR 213. 

Mass.—Quigley  v. Clough... (iis 
Mass. 429, 430, 58 NE 884, 73 AmSR 
303, 45 LRA 500. 

Mian.—Oxborough vy. 30 
Minn. 1, 13 NW 906. 

Mo.—Teague vy. Clemons, 180 Mo. 
A. 462, 166 SW 641. 

Or.—Siglin vy. Coos Bay, ete, R., 
ete., Co., 35 Or.’ 79, 56° P LOL, 76 
AmSR 463. 

Tex.—Worthington v. Wade, 82 
Tex. 26, 17 SW 520; Galveston Land, 
ete., Co. v. Levy, 10 Tex. Civ. A. 104, 
30 SW 504. 


[a] A single strand of barbed 
wire running along a worm rail fence, 


Boesser, 


and attached to each alternate lock ; 


joint thereof, is a component part 
of such fence. Buckley v. Clark, 21 
Mise. 138. 47 NYS 42. 

Sufficiency cf barbed wire fence 
under statute see infra § 3. 

Injuries to persons and live stock 


by barbed wire fences see infra §§ 51, 


4 Wolf v. Schwill, 289 Tll. 190, 


124 NE 389; Woodcock v. Calais, 68 


Me. 244 (light wooden fence placed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1] a 


boards,° rails,° or stumps.’ It may be a hedge,® a 
wall,® a trestle,'° or a ditch, or trench !2 of sufficient 
A navigable or. deep watercourse is 
sometimes deemed to be a fence, or equivalent to ora | 
substitute for a fence;!* but the rule is otherwise 
as to a shallow stream that will not, under ordinary 
circumstances, prevent domestic animals from ecross- 
A gate erected in a line of fence is a part 
Although different in construction,“ 
a railroad cattle guard, gap, or pit is in a sense a 
fence 1® and is deemed a fence within the meaning 
Posts merely set around a piece 
of land cannot be termed a fence.° 
the term ‘‘fence’’ be construed to include a line of 
posts on which slats are nailed, where they are in- 
tended not to inclose or surround a field, but to 
prevent travelers from turning out of the road 


dimensions.?2 


ing, 
of the fence.1é¢ 


of some statutes.?9 


on stone wall); Kimball v. Carter, 
S50 Van Tl, 27 SH 823,38 TRA! 570. 

5. Cal.—Western Granite, etc., Co. 
ete Uh! TOS SCRE lel pro Gy eee 
192. 
TIll.— Albright v. Bruner, 14 Ill. A. 


o19. 
Kan.—Prather v. Reeve, 23 Kan. 
627; Triplett v. Jackson, 5 Kan. A. 


777, 48 P 931. 
Mass.—Sparhawk v. Twichell, 1 Al- 
len 450. 


Mich.—Rose v. Linderman, 147 
Mich. 372, 110 NW 939, 11 AnnCas 
198. 

Mo.—Mann v. Williamson, 70 Mo. 


661 (post anda plank fence). 
Pa.—Henry v. Wanamaker, 45 Pa. 
Super. 346. 
Ont.—Cook v. Tate, 26 Ont. 403. 
6. Ind.—Dorrell v. State, 80 Ind. 
566. 1 
Mich.—Rose v. Linderman, 147 
Mich. 372, 110 NW 939, 11 AnnCas 


198. 
Mo.—Pettigrew v. Lancy, 48 Mo. 
Halsey, 60 


380. : 

N. Y.—Carpenter v. 

Barb. 45; Ferris v. Van Buskirk, 18 
Barb. 397. 

Pa.—Smith y. Johnson, 76 Pa. 191. 

Tenn.—Clowers v. Sawyers, 1 Head 
156. 

a] Worm’ fence. — The term 
“fence” includes an ordinary worm 
or Virginia rail fence. Rose v. Lin- 
derman, 147 Mich. 372, 110 NW 939, 
11 AnnCas 198. 

Location of rail or worm fences 
see infra § : i 
7. Rose v. Linderman, 147 Mich. 
372, 110 NW 939, 11.AnnCas 198. 
3. Tll.—Hill v. Tohill, 225 Ill. 384, 
80 NE 253, 8 AnnCas 423; Darst v. 
Enlow, 116 Ill. 475, 6 NE 215; Buck- 
man v. Watts, 162 Ill. A. 167; Robil- 
lard v. Beaupre, 68 Ill. A. 103; Camp- 
pell v. Feyerabend, 53 Ill. A. 22535 
Selover v. Osgood, 52 Ill. A. 260 
(hedge fence separating pasture from 
eld). 
3 Fans tlie v. Kinney, 104 Iowa 
703, 74 NW 688, 40 LRA 626; Hilliard 
vy. Chicago, etc., R. Co., 37 Iowa 442; 
Gantz v. Clark, 31 Jowa 254. 
Kan.—Usher v. Hiatt, 21 Kan. 548 
(hedge ferce sufficient to turn ordi- 
nary stock maintained by agreement). 
Mo.—Yoakum v. Davis, 162 Mo. A. 
253, 144 SW 877. ‘ 
Nebr.—Meyer v. Perkins, 89 Nebr. 
59, 130 NW 986, AnnCas1912C 468. 
Va.—Kimball v. 
27 SE 823, 38 LRA £70. ; 
Hedge as statutory fence see infra 
tes 31-33. 
mM fe Cal.—Meade v. Watson, 67 Cal. 
(Ye shah Saar 8 Os a 
. Gann .c ChescPro. .V- Lockwood, 88 
Famer Osh Ody At . 
eT eaten vy. Tobias, 77 Ill. 169. 
Towa.—Hilliard v. Chicago, etc., R 
Co., 37 Iowa 442. ; 
N, Yi—Carpenter ~ v. 60 
Barb. 45. 


Halsey, 


Tex.—Nolan vy. Mendere, 77 Tex. 
565, 14 SW. 167, 19 AmSR 801. 
Va.—Kimball v. Carter, 95 Va. Hithe 


Carter, 95 Va. 77,, 


FENCES 
and trespassing 


the lapping of 


fence as defined 
Neither ean 
not. 


ful’’ 


27 SH 823, 38 LRA. 570. 

Eng.—Matts v. Hawkins, 5 Taunt. 
20, 1 ECL 24, 128 Reprint 593. | 

[a] The rule is applicable to: (1) 
A brick wall forming one side of an 
ineclosure. Allen v. Tobias, 77 il). 169. 
(2) A stone wall forming lower part 
of a fence. Woodcock v. Calais, 68 
Me. 244. 

[b] A “partition wall” has been 
construed to be merely a fence and 
not a party wall. Western Granite, 
Cor Vi oe ae 103 Cal. 


and 


Co., 37 Iowa 442. 


11. Conn.—Warner vy. Southworth, 
6 Conn. 471. 

Ga.—Mathis v. Jones, 84 Ga. 804, 
11 SE 1018. 


Mass.—Newell v. Hill, 2 Mete. 180. 

Mich.—Rose v. Linderman, 147 
ee 372, 110 NW 939, 11 AnnCas 

Va.—Kimball v. Carter, 95 Va. 77, 
27 SE 823, 38 LRA 570. 

Eng.—Ellis v. Arnison, 1 B. & C. 
70, 8 ECL 31, 107 Reprint 27. 

{a]. Thus a fence may compre- 
hend: (1) A six foot ditch. Warner 


v. Southworth, 6 Conn. 471. (2) A 
two and a half foot ditch. Newell 
vy. Hill, 2 Metc. (Mass.) 180. (3) A 


deep ditch or drain, which was an 
immemorial boundary. Ellis v. Arni- 
son, 1 B. & C. 70, 72, 8 ECL 31, 107 
Reprint 27. 


12. Hilliard y. Chicago, etc, R. 
Co., 37 Iowa 442. 
13. Fox v. Beebe, 24 Conn. 271. 


[al A shallow ditch partly filled 
is insufficient. Fox v. Beebe, 24 Conn. 
Aid. 


14, Ga.—Mathis v. Jones, 84 Ga. 
804, 11 SE 1018. : 

Tll.—Headen v. Rust, 39 Ill. 186. 

Mich.—Rose v. Linderman, 147 
Mich. 372, 110 NW 939,: 11 AnnCas 
198. 

N. C.—Runyan ov. 87 

1 34 


A 3. 
Ss. C.—Fripp v. Hasell, 32 S. C. L. 


[a] A water fence, or “fence run- 
ning into the water,” is “a fence 
terminating at deep water, where it 
must be carried to such a distance 
into the water, that the depth of 
water itself becomes a_ sufficient 
fence.” Lamb v. Hicks, 11 Mete. 
(Mass.) 496, 503. 

Location of fence across stream see 
infra § 36. 

15. Jones v. Witherspoon, 52 N. C. 
555, 78 AmD 263; State v. Lamb, 30 
INEICS 229; 

16. Cal.—Johnson vy. Southern Pac. 
R. Co. 11 Cal. A. 278, 104 P 7138. 

Tll.—Webash R. Co. v. Kime, 42 
Tl. A. 272: Chicago, etc., R. Co. v. 
O’Brien, 34 Ill. A. 155. 

Towa.—Myers v. Tallman, 169 Iowa 
104, 149 NW 259; Payne v. Kansas 
City, ete., R. Co., 72 Iowa 214, 33 NW 
633: Mackie v. Iowa Cent. R. Co,, 
54 Iowa 540, 541, 6 NW 723; McKin- 
ley v. Chicago, etc., R. Co., 47 Iowa 
76. 


Patterson, 


is a common or usual fence.?® 
necessarily 
fences’’ 27 or ‘‘sufficient fences;’’ 2° but in applying 
a statute defining a sufficient fence the terms ‘‘law- 
‘‘sufficrent’’ 


[25C.J.] 1015 


thereon.?! 


A ‘‘possession fence’’ is an inclosure made by 


fallen trees, and apparently con- 


structed only for the purpose of indicating a claim 
to the ownership of the land surrounded thereby.?* 

‘‘To fence’’ means to inclose with a fence or 
other protection.?* 
live stock, means to surround it by a fence, so as 
to prevent the intrusion of such animals upon the 
inclosed premises.”* 

Terms distinguished. A ‘‘lawful fence’’ means a 


To fence in a place, as against 


by statute.2° An ‘‘ordinary fence’’ 
“awful fences’? is 


synonymous with ‘‘ordinary 


are necessarily synony- 

Me.—Hstes v. Atlantic, ete., R. Co., 
63 Me. 308. 

Mo.—Robinson v. Schlitz, 135 Mo. 
A. 32, 115 SW 472; Woods v. Mis- 
rode ete!, “R.' Co.) 515 Mol xAl vy b00! 

Mont.—Scheffer v. Chicago, etc., R. 
Co., 53 Mont. 302, 163 P 565. 

Nebr.—Fremont, ete., R. Co. v. 
Pounder, 36 Nebr. 247, 54 NW 509. 

N. Y.—Poler v. New York Cent. R. 


Copeie NY YCra7es 

Tex.—Houston, etc., R. Co. v. Lee, 
(Civ. A.) 185 SW 694; Texas Cent. 
R. Co. v. Jenkins, (Civ. A.) 120 SW 
948; Texas Cent. R, Co. v. Wills, 
(Civ. A.) 116 SW 145; Texas Cent. 
Re Co.i-v. Pruitt, 49) Dex, ‘CiviyA- 7370; 
110 SW 966. 

Eng.—Winter v. Charter, 3 Y. & J. 
308, 148 Reprint 1197. 

[a]. The rule is applicable to: (1) 
A slide gate. Texas Cent. R. Co. v. 
Pruitt, 49 Tex. Civ. A. 370, 110 SW 
966. (2) A: gate necessary to com- 
plete a hedge fence with an opening. 
Winter v. Charter, 3 Y. & J. 308, 148 
Reprint 1197. 

{b] Part of partition fence.—(1) 
“A gate was in the partition fence 
in this case and it would come within 
the phrase ‘partition fence.’”’ Rob- 
inson v:. Schlitz,135 Mo. A.’ 32; 36; 
115 SW 472. (2) A swinging gate 
a rod long extending from a fence 
post to a stream was considered part 
of a partition fence. Myers v. Tall- 
man, 169 Iowa 104, 149 NW 259. 

17. Carrollton Short Line R. Co. 
v. Lipsey, 150 Ala. 570, 43 S 836. 

18. Carrollton Short Line R. Co. 
v. Lipsey, 150 Ala. 570, 43 S 836. 

19. Toledo, etc., R. Co. v. Frank- 
lin, 53 Tll. A. 632 [aff 159 Ill. 99, 42 
NE 319]; Welty v. Indianapolis, etc., 
R. Co., 105 Ind. 55, 4 NE 410; Louis- 
ville, ete., R.'Co. v. Porter, 97 Ind. 
\267; Grand Rapids, ete. R. Co. v. 
Jones, 81 Ind. 523; Pittsburgh, etc., 
R. Co. v. Ehrhart, 36 Ind. 118. 

Fences and cattle guards along or 
on railroad right of way see Rail- 
roads [33 Cyc 311, 360, 676, 1170]. 


20. Burch vy. State, (Tex. Cr.) 67 
SW 500. 

21. State v. Roberts, 101 N. C. 744, 
7 SE 714. 

22. Freedman y. Bonner, (Tex. 
Civ. A.) 40 SW 47. 

23. Mackie v. Iowa Cent. R. Co., 
54 Iowa 540, 6 NW 723. 

24. Et. Worth, etc., R. Co. v. Swan, 
97 Tex. 338, 78 SW 920. To same 
effect Texas Cent. R. Co. v. Pruitt, 
101 Tex. 548, 109 SW 925; Texas, 
ete., R. Co. v. Sproles, 47 Tex. Civ. 
A.' 294, 105 SW 521. 


25. Russell v. Hannibal, ete, R. 
Co,,, 83° Mot 507. 

sae Hine yv. Wooding, 87 Conn. 
123% 


27. Wine vy. Wooding, 37 Conn. 123. 


28. Robison v. Fetterman, 9 Pa. 
Cas. 604, 14 A 245. : 
{a] Illustration. — “Sufficient 


fences,” which a person must main- 


tain around premises or fields to en- 
title him to recover for a trespass 
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mous.?® While a hedge is ordinarily considered a 
' fence,®° and is so recognized by the statutes of some 


FENCES 


jurisdictions,*! yet it is not within the meaning of 


A. In General. 


[§ 2] 


fences.*° 


thereon, do not necessarily mean law- 
ful fences, but mean fences such as 
farmers of practical knowledge and 
experience would consider as suffi- 
cient to protect the crop from injury 
by usually orderly cattle. Robison 
Baar osperman, 9 Pa. Cas. ~604,. T4 4 

Sufficiency of fences generally see 
intra 3s 2,3. 

29. See generally cases infra § 3. 

30. See supra note 8. 

31. Enders v. McDonald, 5 Ind. A. 
297, 31 NE 1056; Kinney v. Kinney, 
104 Iowa 703, 74 NW 688, 40 LRA 
626; Rose v. Linderman, 147. Mich. 
312, 110 NW 9389, 11 AnnCas 198. 

32. Johnson v. Fiala, 161 Mo. A. 
859, 143 SW 537; Brown y. Johnson, 
(Tex. Civ. A.) 73 SW 49 (hedge of 
bois d’arc trees). 

[a] Large hedge. — A_ dGivision 
hedge over fifteen feet high and from 
ten to twenty feet wide is not a 
statutory fence, either as to con- 
struction or maintenance. Johnson v. 
Fiala, 161 Mo. A. 359, 143 SW 537. 

Statute relating to removal of 
fences see infra § 39. 


33. Griffith vy. Carrothers, 86 Kan. 
93, 119. P 548. 

34. Colo.—Morris v. Fraker, 5 
Colo. 425. 

Ill.—Seott. v. Buck, 85 Ill. 334; 
Scott v. Wirshing, 64. Ill. 102; 


Ketchum vy. Stolp, 15 Ill. 341; Misner 
v. Lighthall, 13 Ill. 609; Leggett v. 
Plime aGentiady.:~COvmbse Ll. A, 5175 
Selover v. Osgood, 52 Ill. A. 260; Al- 
bright v. Bruner, 14 Ill. A. 319. 
Iowa.—Shellabarger Vv. Chicago, 
etc., R. Co., 66 Iowa 18, 28 NW 158; 
Frazier v. Nortinus, 34 Iowa 82; 
Heath y. Coltenback, 5 Iowa 490. 
Kan.—Usher y. Hiatt, 21 Kan. 
Me.—Gould: v. Bangor, ete., R. Co., 
82 Me. 122, 19 A 84. 
Nev.—Chase v. Chase, 15 Nev. 259. 
Sa C.—-State v.- Lamb, 30 N. C. 
Tex.—Texas Cent. R. Co. v. Pruitt, 
101 Tex. 548, 109 SW 925; Ft. Worth, 
ete., R. Co. v. Swan, 97 Tex. 338, 78 
SW 920. ; 
[a] Whe purpose of a fence ‘is to 
prevent horses, mules, or other stock, 
not more than ordinarily addicted to 
mischief, from breaking into fields 
under cultivation. ...Can any fence, 
stream or water course, be deemed 
sufficient, that will not, under ordi- 
nary circumstances, secure the ac- 
complishment of this object? Surely 
not.” State v. Lamb, 30 N. C. 229, 


232. 

[b] “fhe fence must be high 
enough and sufficient in other re- 
spects to prevent ordinary stock from 


548. 


breaking into the inclosure.” Chase 
v. Chase, 15 Nev. 259, 264. 
{c] At common law (1) “fences 


were designed to keep one’s own eat- 
tle at home and not to guard against 
the intrusion of those belonging to 
other people.” Tonawanda R. Co. v. 
Munger,°5 Den. (N. Y.) 255, 259, 49 
AmD 239 [quot Webber v. Closson, 
35 Me. 26, 27]. (2) “Fences are al- 
ways good enovgh at common law, 
which answer their end, of keeping 


In the absence of an 
applicable statute defining what constitutes a suf- 
ficient fence, the rule is that a fence which will turn 
ordinary stock is a good and sufficient fence ;*4 
it is not necessary that it turn stock which is 
breaehy or peculiarly vicious and prone to break 
Where a division line fence is not re- 
quired to be built of any particular height or size, 
or of any particular materials or particular style, 
‘it must be so built as to size, height, character, and 
kind of materials that it will be proper and suit- 


(427, 9 S 378, 30 AmSR 61. 


II. SUFFICIENCY 


one’s own cattle inclosed, and always 
insufficient, if they fail to answer 
that purpose.’ Jackson v. Rutland, 
aunt R. -Coi5,25 Vite 150,\ 158, 60 AmD 

[d] Incomplete inclosure  sufii- 
cient.—A fence erected along one side 
of pasture land by the owner thereof, 
sufficient to prevent his neighbor’s 
cattle from entering or crossing to 
reach public land on the other side, 
cannot be enjoined as unlawful, be- 
cause it was an incomplete inclosure. 
Anthony Wilkinson Live Stock Co. v. 
MclIlquam, 14 Wyo. 209, 83 P 364, 3 
LRANS 733. 

[e] Rule applied to trespasser 
hunting.—Any barriers, whether nat- 
ural or artificial, which clearly sepa- 
rate one’s close from adjoining lands, 
and afford a_ sufficient protection 
against the inroads of horses, cat- 
tle, and hogs, are sufficient also to 
render liable as trespassers those 
who enter for the purpose of hunt- 
ings LID ve Hasell, 32 SiC. i. ave 
(holding the sea about an island such 
a barrier). 


35. Conn.—Hine v,. Wooding, 37 
Conn. 123. 
Ill.—Leggett vy. Illinois Cent. R. 


Co., 72 Ill. A. 577; Albright v. Bruner, 
14 Ill. A. 319. Compare Chicago, etc., 
R. Co. v. Utley, 38 Ill. 410, 413 (hold- 
ing that a good and sufficient fence 
must be not merely one which will 
turn ordinary stock, for a slight bar- 
rier might do that, but one that will 
turn stock even though, to some ex- 
tent, unruly). 

Iowa.—Shellabarger v. Chicago, 
etc., R. Co., 66 Iowa 18, 23 NW 158. 

Mo.—Dietrich v. Hannibal, ete., R. 
Co., 89 Mo. A. 36, 

Tex.—Clarendon Land Inv. Agency 
Co. v. McClelland, 86 Tex. 179, 23 SW 
576, 1100, 22 LRA 105. 

“Tt has never been the policy of 
our law to require any man to fence 
against unruly cattle.’ Hine v. 
Wooding, 37 Conn. 123, 127. 

[a] Fence not an impassable bar- 
rier.—The term fence ‘does not mean 
an impassable barrier, or such a 
structure as is absolutely insur- 
mountable by any live-stock, however 
breachy or vicious the animals may 
be. Farmers or others, desiring to 
protect their lands and crops from 
the ineursions of live-stock, erect 
such fences as are reasonably suffi- 
ecient for that purpose; and we think 
that, when there is a requirement 
to erect fences, such as are usually 
understood to be sufficient must be 
held to have been in the mind of the 
legislature.’ Shellabarger v. Chi- 
cago, etc., R. Co., 66 Iowa 18, 20, 23 
NW 158. 

36. Rowland v. Baird, 18 AbbNCas 
(Nu YO) A256. 

Fence as obstruction of light, air, 
and view see Adjoining Landowners 
§§ 81-838. 
genes v. West, 162 Ind. 17, 69 


Giller v. West, 162 Ind. 17, 69 
NE 548. 
39. Ala.—Hurd v. Lacy, 93 Ala. 


| A. 387, 29 NE 


ea 


~ Ee 


the statutes,32 or at least of some of the statutes,*® 
of other jurisdictions relating to fences. 


able for all the purposes of such fence, and will be 
reasonably safe, and not necessarily cause injury to 
the adjoining owner or his property or animals.*° 
The law does not require that fences shall be con- 
structed of fine materials,** or that they shall be 
attractive in appearance.*® 

[§ 3] B. Statutory Provisions. 
tutes a sufficient or lawful fence is sometimes pre- 
scribed by statute.*? 
not necessarily applicable to all fences or in deter- 
mining all classes of liability claimed to arise from 


What consti- 


Statutes of this character are 


Ark.—Thomas v. State, 30 Ark. 433. 
BP meee toa eee v. Dupuy, 17 Cal. 

Ga.—Hamilton v. Howard, 68 Ga. 
288. 

Ida.—Spencer v. Morgan, 10 Ida. 
542, 79 P 459. 5 


Ill.—Seeley v. Peters, 10-1]. 130; 
Seott v. Jackson, 93 Ill. A. 529. 
Ind.—Tomlinson vy. Bainaka, 163 


Ind. A. 112, 70 NE 155. 

Ilowa.—Myers vy. Tallman, 169 Iowa 
104, 149 NW 259; Mitchell v. Graver, 
158 Iowa 188, 1389 NW 460. 

Kan.—Miseouri Pac. R. Co. v. Bax- 
ter, 45 Kan. 520, 26 P 49; Union Pac. 
R:. Co. v. Rollins, 5" Kans 167, 


Ky.—Burchett v. Leslie, 185 Ky. 
361, 216 SW 850. 
Mass.—Eames vy. Salem, ete. R. 


Co., 98 Mass. 560, 96 AmD 676; Rust 

v. Low, 6 Mass. 90. 
Mich.—Rose v. Linderman, 147 

ae 372, 110 NW 939, 11 AnnCas 


Miss.—Vicksburg, ete, R. Co, v. 
Patton, 31 Miss. 156, 66 AmD 552; 
Dickson yv. Parker, 4 Miss. 219, 34 
AmD 78. 

Mo.—King v. Chicago, ete., R. Co., 
79 Mo. 328; Mann v. Williamson, 70 
Mo. 661 (statute regulating height); 
Canefox v. Crenshaw, 24 Mo, 199, 69 
AmD 427; Smith y..Chicago, etc., R. 
Co., 127 Mo. A. 160, 105 SW 10 (law- 
ful wire fence defined). 
geen pe v. Williams, 2 Mont. 

N. H.—Hubbard v. Gould, 74 N. H. 
25, 64 A 668; Durgin v. Kennett, 67 
N., Hi 329,.29 A 414, 

N. C.—Runyan y. Patterson, 87 
N.C. 343. 
ee v. Fantz, 11 Heisk. 


Tex.—Fennell v. Seguin St. R. Co., 
70 Tex. 670, 8 SW 486; Missouri, 
etc., R. Co. v. Tolbert, (Civ. A.) 90 
Sw 508. 

Va.—Poindexter vy. May, 98 Va. 143, 
34 SE 971, 47 LRA 588. 

Wash.—Kobayashi vy. Strangeway, 
ee Sha 116 P 461. 

yo.—Garretson v. Avery, 26 Wyo. 
53, 176 P 433. if y 

B. C.—Plath vy. Grand Forks, etc., 
Re Coy ONE iG e299F 

See also statutory provisions. 

What is known as the “fence law” 


was a law enacted by nearly all the ~ 


states in early days, “by which a kind 
of fence, sufficient ‘in a general way 
to protect the cultivated ground from 
cattle and other domestic animals 
which were permitted to run at 
large, was prescribed.” . Buford v. 
Houtz,) 133. WS. 3202" Sos 510 Set 
305, 33 lL. ed: 618: 

[a] Sufficiency to turn particular 
animals.—(1) Statutes sometimes re- 
quire that fences shall be so con- 
structed as to turn hogs (Huber v. 


Wilkinson, 46 Iowa 458; Hoskins v.. 
| Huling, 


2 Tex "As ‘Cival ‘Cash S8Hi55)), 
(2) or sheep (Baynes v. Chastain, 68 
Ind. 376; Hinshaw v. Gilpin, 64 Ind. 
116; Enders v. McDonald, 5 Ind. A. 
2,.31. NE Bae Me v. Davis, 3 Ind. 
{[b] In Indiana (1) a lawful fence 


ay 


oone-4] 


failure to construct or maintain a proper fence.*® 
In a case where the statute is applicable land must 
be inclosed by a fence of the character described,*! 
or at least by an inclosure equivalent, in its capacity 
to turn stock, to the statutory fence.*? Thus, where 
the statute prescribes the manner of constructing 
barbed wire fences, one constructed otherwise is not 
: A statutory pro- 
hibition of the use of barbed wire in certain cases 
must be obeyed in such eases, and such only, as 


a lawful or sufficient fence.*? 


come within its terms.4* Such a 


tutional.*® 


it is higher in some places if it is 
An immaterial variation from the 


~[§ 4] A. Duty to Erect and 
General. 


has been defined by statute to be 
any structure, hedge, or ditch, in the 
nature of a fence used for the pur- 
poses of inclosure, which is such as 
good husbandmen generally keep. 
Hinshaw v. Gilpin, 64 Ind. 116; Bliz- 
zard v. Walker, 32 Ind. 437; Myers v. 
Dodd, 9 Ind. 290, 68 AmD 624; Enders 
v. McDonald, 5 Ind. A. 297, 31 NE 
1056. (2) But this statute has been 
modified as to partition fences by 
statutes requiring such fences to be 
sufficient to restrain sheep. Enders 
v. McDonald, 5 Ind. A: 297, 31 NE 
1056. And see cases supra this note 
[a] (2). ie 

40. See statutory provisions; and 
cases infra this note. 

[a] Thus (1) a statute specifying 
the height of partition fences has no 
application to outside fences. Scott 
v. Buck, 85 Ill. 334; Scott v. Wirsh- 
ing, 64 Ill, 102. (2) Although not 
in terms so providing a statute re- 
lating in part to partition fences and 
elsewhere prescribing the dimen- 
sions of a lawful fence implies that 
a partition fence must be such a one. 
Meade v. Watson, 67 Cal. 591, 8 P 
311. (3) “Suitable fences” for rail- 
roads required by statute need not 
comply with provisions for “legal 
and sufficient fences’ required to be 
puilt by adjoining proprietors of im- 
proved lands. Hames v. Salem, ete., 
R. Co., 98 Mass. 560, 96 AmD 676. 
(4) The Wyoming statute defines a 
lawful fence and provides for civil 
and criminal liability for construct- 
ing or maintaining an unlawful wire 
fence, but does not impose such lia- 
bility for constructing or maintain- 
ing any other kind of fence which 
is not so constructed or maintained 
as to be a lawful fence as defined 
by the statute. Garretson Vv. Avery, 
26 Wyo. 53, 176 P 433. (5) The stat- 
ute, fixing the kind of fence to be 
puilt where a fence is required, has 
been construed to prescribe merely 
such a fence as would enable land- 
owners to enforce certain remedies 
against the owners of trespassing anl- 
mals, and not to prohibit any other 
kind of fence. Worthington v. Wade, 
32 Tex. 26,17 SW 520; Davis v- Davis, 
70 Tex. ; Finley v. 
Bradley, (Tex. Civ. A.) 21 SW _ 609 

41. 1ll.—Scott v. Jackson, 


eee vy. Crenshaw, 24 Mo. 


Mo.—Canefox v 
199, 69 AmD 427; Sharp v. Quincy, etc., 


. Go., 139 Mo. A. 525, 123. SW 507. 
Paton fe Sanithy vy. Williams, 2 Mont. 


5. 
ree c.—Runyan v. Patterson, 87 
N. C. 343. 
 ‘Tex,—Hoskins v. Huling, 2 Tex. A. 


Civ. Cas. § 155. 

[a] Decayed posts.—A fence con- 
taining posts which are rotten and 
broken off is not a lawful fence 
‘within a } i 
county where Swine are restrained 
from running at large, a fence com- 


; The height of a lawful fence being 
prescribed, the average height cannot be considered 
in determining its sufficiency; it is immaterial that 


A landowner’s obligation to build, main- 


statute providing that, in a) 


FENCES 


fence,’’ without 


statutory 
statute is consti- 


lower in others.*® 
statutory height 


; III. PARTITION FENCES 
Maintain—1. In 


by preseription, 
posed of three barbed wires tensely 
stretched on posts firmly set in the 
ground, not more than sixteen feet 
apart, Shall be a lawful fence. Smith 
v.’ Chicago, ete., “R. Co.,, 127 Mo. <A. 
160, 105 SW 10. 

42. Comerford v. Dupuy, 17 Cal. 
308; Rose v. Linderman, 147 Mich. 
372, 110 NW 939, 11 AnnCas 198; 
Sharp v. Quincy, etc., R. Co., 139 Mo. 
A. 525," 123° (SW '°507;)' Hubbard’ ‘v. 
Gould, 74 N. H. 25, 64 A 668; Durgin 
v. Kennett, 67 N. H. 329, 29 A 414. 

[a] Although the statute specifi- 
cally prescribes what shall be ac- 
counted a legal and sufficient fence, 
yet any fence that answers the pur- 
pose of preventing the escape of do- 
mestic animals from the land of one 
to the land of the adjoining owner 
is, within the meaning of the statute, 
sufficient. Hubbard v. Gould, 74 N. H. 
25, 64 A 668; Durgin v. Kennett, 67 
N. H. 329, 29 A 414. : 

[b] A fence of equal security with 
the defined lawful fence is some- 
times, by the express provisions of 
the statute, a lawful fence. Meade 
v. Watson, 67 Cal. 591, 8 P 311; Scott 
yv. Jackson, 93 Ill. A. 529; Hilliard v. 
Chicago, ete., R. Co., 37 Iowa 442; 
Phillips v. Oystee, 32 Iowa 257. 

43. Hurd v. Lacy, 93 Ala. 427, 9 
S 378, 30 AmSR 61; Oxborough v. 
Boesser, 30 Minn. 1, 183 NW 906; Cook 
y. Horstman, 2 Tex. A. Civ. Cas. 
§ 770; Woodward v. Griffith, 2 Tex. 
A. Civ. Cas. § 360. 

[a] The purpose of erection is im- 
material in determining whether a 
barbed wire fence was erected in 
accordance with the statute. Barr 
v. Green, 210 N. Y. 252, 104 NE 619, 
AnnCas1915B 855 [rev 148 App. Div. 
897, 132 NYS 739]. 

[b] A barbed wire fence protected 
by an upper rail or board of wood 
may be deemed a legal and sufficient 
statutory fence. Gould v. Bangor, 


etc., R. Co., 82 Me. 122, 19 A 84. 
44. See cases infra this note. 
[a] Along street.—A barbed wire 


fence running diagonally across a 
yard from the house to the corner 
of the street is not within the statu- 
tory prohibition of barbed wire fences 
along a sidewalk or public street. 
Quigley v. Clough, 173 Mass 429, 53 
NE 884, 73 AmSR 303, 45 LRA 500. 

[b] Consent of adjoining owner.— 
(1) Under the New York statute con- 
sent of the adjoining owner is un- 
necessary when a division fence of 
barbed wire is constructed as therein 
provided. Buckley v. Clark, 21 Misc. 
138, 47 NYS 42. (2) Under the Ken- 
tucky statute no barbed ‘wire may 
be used in division fences without 
the consent of both parties to the 
fence, and an injunction may be had 


by the nonconsenting party. Mc- 
Kinney v. Thompson, 86 SW 543, 
27 KyL 733. FE 
[ec] Wire other than barbed wire. 
—A wire consisting of flat iron 


[25C.J.] 1017 


will be disregarded; substantial compliance with the 
statute is all that is required.*? 
a partition fence which 


An agreement for 
requires a ‘‘sufficient 
a more particular description, will 


be held to refer to and adopt the standard pre- 
seribed by statute.4® But statutory requirements as 
to the sufficiency of partition fences may be waived 
or modified by agreement,*® or acquiescence in the 
existence of a fence which does not come up to the 
requirements.°° 
delegate to towns the power to make their own 
regulations as to the sufficiency of fences.°+ But an 
unreasonable ordinance enacted by a city or vil- 
lage in the exercise of legislative power to regu- 
late fences delegated to it will be declared void.®? 


The legislature may 


tain, or contribute toward a partition fence arises 


agreement, or statute, as otherwise 


twisted ribbons about one half inch 
wide, with teeth one and a half inches 
apart, is not a “barbed wire,’ within 
the meaning of L. (1891) c 367, pro- 
viding that barbed wire shall not be 
used in constructing fences required 
of a railroad company against ad- 
joining premises. Stisser v. New 
York Cent., etc., R. Co., 32 App: Div. 
98, 52 NYS 861, 862. : 

45. Buckley v. Clark, 21 Misc..138, 
47 NYS 42. 

46. Hamilton v. Howard, 68 Ga. 
288; Prather v. Reeve, 23 Kan. 627; 
Polk v. Lane, 4 Yerg. (Tenn.) 36. See 
Eames v, Salem, etc., R. Co., 98 Mass. 
560, 96 AmD 676 (rail fence varying 
from two and one half to four feet 
high); Mann y. Williamson, 70 Mo. 
661 (post and plank fence varying 
from five feet ten inches to three 
feet eight inches not equivalent to 
statutory fence four and one half 
feet high). 

47. Smith v. Williams, 2 Mont. 
195. See Scott v. Jackson, 93 Ill. A. 
529, 534 (where the court said: “On 
account of the unevenness of the 
ground it was not practicable to 
make the fence at every place ex- 
actly the same number of inches 
above the surface’). But see Al- 
bright v. Bruner, 14 Ill. A. 319 (one 
or two inch variation apparently con- 
sidered material); Prather v. Reeve, 
23 Kan. 627, 631 (where the court 
said: “Under the direction given, a 
fence of posts and planks three feet 
ten inches high would be a_ lawful 
fence. Such is not the reading of 
the statute, The height of the fence 
is particularly mentioned, and it is 
plain that a fence of the character 
of the one in dispute, to be lawful, 
must be at least four feet high. The 
maxim, de minimis non curat lex, 
has no room for operation in this 
case. To be on the safe side, per- 
sons intending to have their lands 
inclosed by a lawful fence ought to 
construct the fence in excess of four 
feet, rather than below that height’). 

[a] Where the evidence is con- 
flicting as to the exact height of a 
fence, the trial judge’s finding that 
it was built the height required by 
statute should not be _ disturbed. 
Cross v. Legag, 41 N. S. 419. 

4g. Albright v. Bruner, 14 Ill. A. 
319; Panther v. Trauman, 89 Iowa 
101, 56 NW 289. 

49. Avary v. Searcy, 50 Ala, 54; 
Albright v. Bruner, 14 Ill. A. Gis hs 
Bruner v. Palmer, 108 Ind. 397, 9 NE 


354: Milligan v. Wehinger, 68 Pa. 
235. 
50. Scott v. Jackson, 93 Ill. A. 529. 
51. Griffin v. Martin, 7 Barb. 
CNS We) 20. 


Delegation of legislative power to 
towns generally sce Constitutional 


Law § 359. 
52. Dixon v. Messer, 136 Ill. A. 
488: Mason City v. Barngrover, 26 


Til. A. 296. 


1018 [25 C, J.J): 


no such duty is incumbent upon him.** 
fence actually exists between adjacent lands, it will 
become a partition fence, and the obligations and 
rights of the adjacent owners, under the partition 
fence statutes, will arise only on its being made a 
partition fence by agreement, or by proceeding in the 
manner prescribed by statute,°+ unless the jurisdic- 
tion is one in which it is provided by statute that 
all fences constructed or used by adjoining owners 
otherwise 
agreed, shall be deemed partition fences, and shall 
be built, maintained, and paid for as in the statute 


as partition fences, unless 


provided.*® 


[§ 5] 2. Prescription or Custom. 
tion to maintain a partition fence may arise by 
preseription,®°® or even by local custom.®7 
also been held that the respective owners may 


an Ala.—Moore vy. Levert, 24 Ala. 
90l0-—Morris v. Eraker; 5 Colo. 


Til ——Bohlen vy. Whitehouse, 159 Ill. 


TN 3 

Ind.—Cook y. Morea, 33 Ind. 497; 
Myers v. Dodd, 9 Ind. 290, 68 AmD 
624; Stephenson y. Elliott, 2 Ind. A. 
238, 28 NE 326. 

Iowa.—De Mers v. Rohan, 126 Iowa 
488, 102 NW 413. 

La.—Bouchereau vy. Guilne, 116 La. 
534, 40 S 863. 

Me.—Megquier v. Bachelder, 112 
Me. ‘340, 92 A 187; Knox v. Tucker, 
48 Me. 373, 77 AmD 233; Sturtevant 
v. Merrill, 33 Me. 62; Lord v. Worm- 
wood, 29 Me. 282, 50 AmD 586; Lit- 
tle v. Lathrop, 5 Me. 356. 
Pipa oceerdson v. Milburn, 11 Md. 

Mass.—Thayer v. Arnold, 4 Mete. 
589; Minor y. Deland, 18 Pick. 266; 
Rust v. Low, 6 Mass. 90. 

Mich.—Lantis vy. Reithmiller, 95 
Mich. 45, 54 NW 713; Aylesworth v. 
Herrington, 17 Mich, 417; Johnson v. 
Wing, 3 Mich. 163. 

Mo.—Gillespie v. Hendren, 98 Me. 
A. 622, 73 SW 361; O’Riley v. Diss, 
41.Mo. A. 184. 


Nebr.—Burr v. Hamer, 12 Nebr. 
483, 11 NW 741. 

N. H.—lLawrence v. Combs, 37 
N. H. 331, 72 AmD 3382; Glidden v. 
Towle, 31 N. H. 147. 

N. Y.—Beck. v. Carter, 68 N. Y. 


283, 28 AmR 175 [aff 6 Hun 604]; 
Chamberlain v. Reed, 14 Hun 403; 
Hewitt v. Watkins, 11 Barb. 409; 
Holladay v. Marsh, 3 Wend. 142, 20 
AmD 678. 

Or.—Oliver v. Hutchinson, 41 Or. 
443, 69 P 189, 1024. 

Pa.—Roberts vy. Shipley, 2 Wkly 
NC 406. 

es C.—Walker v. Chichester, 4 S. GC. 
6.0. 

Tex.—Nolan vy. Mendere, 77 Tex. 
565, 14 SW 167, 19 AmSR 801. 

Vt.—Wilder v. Wilder, 38 Vt. 678; 
Hurd v. Rutland, ete., R. Co., 25 Vt. 
116; Jackson v. Rutland, etc., R. Co., 
25 Vt. 150, 60 AmD 246. 

Hng.—Erskine v. Adeane, L. R. 8 
Ch. 756; Hilton vy. Ankesson, 27 L. T. 
Rep, N.S. 519. 

Duty to inclose or restrain animals 
see Animals §§ 400, 401. 


54. Ill—McBride v. Lynd, 55 Ill. 
411. 

Kan.—Markin vy. Priddy, 39 Kan. 
462, 18 P 514, 


Me.—Sturtevant v. Merrill, 33 Me. 


62. 

Mass.—Thayer v. Arnold, 4 Metc. 
589. 

Mich.—Aylesworth vy. Herrington, 
17 Mich. 417. 

Mo.—Jones y. Derosset, (A.) 185 
SW 239; Frederick v. Bruckner, 124 
Mo. A. 31, 101 SW 619; Demetz v. 
Benton, 35 Mo. A. 559. 

N. J.—Coxe v. Robbins, 9 N. J. L. 
384. 

[a] Fence built by one landowner. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


FENCES 


Although a 


agreement. 


specially 


7 act 


gee [§§ 4-6 


become bound by prescription to maintain a specific 
portion of such a fence,®* but there is authority to 
the contrary, holding that such obligation can arise 
only by virtue of a statute or by express or implied 
From a joint maintenance of a fence 
by adjoining owners, however long continued, no 
prescriptive obligation upon either of them to main- 
tain a separate and distinet part of the fence can 
arise.°° Where a fence is maintained only at inter- 
vals, and not continuously during the period of 
prescription, no prescriptive obligation can arise.*? 
A statute as to partition fences will not interfere 


with an obligation as to the maintenance of such a 


The obliga- 
[§ 6] 
It has 


—A division fence built by one ad- 
joining owner, on his own land, at 
his own expense, without any agree- 
ment with the other adjoining owner, 
or any action under the statute regu- 
lating partition fences, is not a par- 
tition fence within the statute. Dixon 
v. Messer, 136 Ill. A. 488. fs 

Duty to maintain before division 
see infra § 13. 

55. Burck v. Davis, 35 Ind. A. 648, 
73 NE 192. 

[a] Application of statute.—Un- 
der such a statute it is sufficient in 
an action to recover expense of main- 
tenance to show that the fence is 
such as must be deemed a partition 
fence, without showing any agree- 
ment, or how it became a partition 
fence, Burch y. Davis, 35 Ind. A. 
648, 73 NE 192, 


[b] In Kentucky the statute pro- 
vides that “wherever a_ division 
fence exists, each party thereto 


shall be required to keep a lawful 
fence on his proportion of the line.” 
Mitcheson v. Norse, 9 Ky. Op. 683, 
685. 

56. Me.—Knox v. Tucker, 48 Me. 
373, 77 AmD 233. 

Mass.—Bronson v. Coffin, 108 Mass. 
1%5, (11 AmR "336, 118 Mass) 156; 
Thayer v. Arnold, 4 Metec. 589; Bin- 
ney: -v. | Hull, 5 | Pick, 1603;' Rust’ v: 
Low, 6 Mass. 90. 

N. J.—Titus v. Pennsylvania R. 
Co.7879 NS Jia. S157 92 GA 944, Ann 
Cas1917B 1251; Castner v. Riegel, 54 
N. J. L. 498, 24 A 484. 

N. Y.—Adams v. Van Alstyne, 25 
NAY. 23:2% 

Eng.—Lawrence v. Jenkins, L. R. 
8 Q. B. 274; Nowel v. Smith, Cro. 
Eliz. 709, 78 Reprint 943; Barber v. 
Whiteley, 11 Jur. N. S. 822; Star v. 
Rookesby, 1 Salk. 335, 91 Reprint 295. 

But see Wright v. Wright, 21 Conn. 
329 (holding that an adjoining owner 
is not bound by prescription to main- 
tain a division fence, although his 
grantors had maintained it for thir- 
ty years under an unrecorded agree- 
ment). 

[a] Lost grant or agreement.— 
Prescription to fence is allowed as 
resulting from an original grant or 
agreement, the evidence of which is 
lost by lapse of time. Ancient as- 
sessments by fence views and lost 
agreements made by the parties may 
have once existed and now be lost 
by lapse of time. Harlow v. Stinson, 
s Me. 3847; Rust v. Low, 6 Mass. 


[b] Parol proof of a usage in the 
maintenance and repair of certain 
portions of a partition fence is ad- 
missible to show prescription. Heath 
v. Ricker, 2 Me. 72. 

D7e Knox ve Artnianiy 3) 8. 8O ks, 
283. i : 

[a] Tllustration.—‘‘Where the pro- 
prietor of a lot of land in the city 
of’ Charleston, refuses to join his 
neighbor in putting up a partition 
fence, and the other party puts it 


fence existing by prescription.® 
8. Agreement.®* 
lands may make valid agreements as to the construe- 
tion and maintenance of partition fences,°* even 


The owners of adjacent 


up at his own expense, the party 
refusing to join is liable for a moiety 
of the expense, by the custom of the 
citys) Knox'yv. Artman,. 37, Sy Coma: 
2838, 285 [quot Walker y. Chichester, 
48.6. eiGg ly, 

58. Harlow v. Stinson, 60 Me. 347; 
Knox v. Tucker, 48 Me. 373, 77 AmD 
233; Heath v. Ricker, 2 Me. 72; Gib- 
ry v. Heyward, 67 N. H. 265, 30 A 

[a] In New Mampshire it is pro- 
vided by statute that the division 
of a partition fence between owners 
of adjicining lands may be established 
by usage and acquiescence. Gibson 
v. Heyward, 67 N..H. 265, 30 A 
407 [dist Glidden v. Towle, 31 N. H. 
147, decided prior to this statute]; 
Chase v. Jefts, 58 N. H. 48. 

59. Castner v. Riegel, 54 N. J. L. 
498, 24 A 484; Adams v. Van Alstyne, 
25 N. Y. 232; Poirier v. -Ladouceur, 
24 RevdeJur 117. 

[a] Applications of rule.—(1) The 
continued maintenance for any length 
of time of a division fence must be 
deemed to be referable, in the absence 
of proof of an express agreement, 
to an agreement or assignment made 
under the statute, and no presump- 
tion will arise of a perpetual obli- 
gation to maintain that portion of 
the fence. Castner vy. Riegel, 54 N. 
J. L. 498, 24 A 484. (2). The con- 
tinued maintenance of half of a di- 
vision fence for twenty years, by 
one adjoining owner, under an agree- 
ment with the other to maintain his 
share, does not establish a_ pre- 
seriptive right, where a statute pro- 
vides for such division and main- 
tenance. Adams y. Van Alstyne, 25 
Nie, 12:82; ° 

Agreement or statute as necessary 
basis of rights and duties generally 
See supra § 4. 

60. Webber v. Closson, 35 Me. 26. 

61. Carpenter v. Cook, 71 Vt. 110, 


41 A 1038. 

62. Collins v. Cochran, 121 Ga. 
785, 49 SE 771; Binney v. Hull, 5 
Pick. (Mass.) 503; Castner v. Riegel, 
54 N. J. L. 498, 24 A 484. 

[a] Effect of English inclosure 

—Where’ a prescriptive liability 
to repair a fence between an ancient 
inclosure and the waste lands of a 
manor existed, the prescriptive obli- 
gation, was not taken away by the 
inclosure of the waste lands under 
the Inclosure Act. Barber v. White- 
pi Mego N. S. 822. 

F arol agreements see Frauds, 
Statute of [20 Cyc 233]. 


64. Colo.—Tomkins vy. Smith, 193: 


P 558 ) 


PA meta eg) v. Curtiss, 15 Conn. 


Ga.—Collins 
785, 49 SE 771 
99 AmR 11.” v. Miller, 86 Tl. 

v. Palmer, 


AmR 11. 
Ind.—Bruner 

397, 9 NE 354; Baynes v. 

68 Ind. 376; Hinshaw vy. 


102, 


108 Ind, 
Chastain, 
Gilpin, 64 


v. Cochran, 121 Ga. 


§§ 6-7] 


where the subject is regulated by statute.®> The 
mutual promises to build and maintain a partition 
fence constitute a sufficient consideration to support 
such an agreement.°® The agreement carries with 
it, by implication, the right to do such things 
as are necessary in order to build the fence.®7 
Where the agreement mentions no time within 
which the fence is to be erected, the law implies a 
reasonable time.®® So where the width of a partition 
fence is not stipulated, a reasonable width is im- 
plied.6° An agreement to maintain a portion of a 
partition fence may arise by implication,’® but an 
agreement will not be implied against an adjoining 
owner from mere silence during the erection of a 
partition fence with his knowledge,"! nor will any 
agreement be implied, after his decease, against his 
son, who is not the owner of the property bene- 
fited.72, Where adjoining owners. make an agree- 
ment relative to the duty of each in maintaining a 
partition fence, and one of them dies, his admin- 
istrator is not bound by the contract for any future 
repairs.*2 Even if a reference in a deed, in its 
description of a division line, to a conditional fence 
may be taken as conclusive proof of an agreement 
by the parties to erect and maintain a division fence, 
the ruling will not be extended so as to apply to 
parts of the division line to which the deed does 
not so refer.7* Where a landlord contracts with 
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his adjoining owner to build, maintain, and repair 
part of a partition fence, his tenant, by virtue of his 
occupancy of the landlord’s land, is bound to the 
same extent as his landlord.”® But a tenant who 
has agreed to erect a partition fence cannot be com- 
pelled to build, and the injured party has no remedy 
but an action on the agreement.”®° Where the con- 
trolling feature of a contract was the making of 
fences on specified lines, so that each of the parties 
should be restored to the possession of pasture held 
by him under his lease, such provision must prevail 
over any other general purpose stated by the con- 
tract.77 

Assignability. An agreement to fence is assign- 
able,*® and the obligation to fence will pass under 
the assignment of an instrument to which it is 
ineident.?9 

Recording. A statutory requirement that the 
agreement be recorded is only for the purpose of 
giving notice that such an agreement has been 
made;*®° the parties to an unrecorded agreement of 
course have notice thereof, and the agreement is 
just as effectual between them as if recorded.*? 

[§ 7] 4. Statutes—a. In General. The duty 
to erect and maintain partition fences, and all mat- 
ters connected with their erection and maintenance, 
are usually regulated by statute.®? The partition 
fence statutes do not impose an absolute require- 


Ind. 116; Lowe v. Guard, 11 Ind. A. 
472, 39 NE 428, 54 AmSR 511. 

Iowa.—Kinney v. Kinney, 104 Iowa 
703, 74 NW 688, 40 LRA 626; Pan- 
ther v. Trauman, 89 Iowa 101, 56 
NW 289; Bodell v. Nehis, 85 Iowa 
164, 52 NW 123; Gantz v. Clark, 31 
Iowa 254. 

Kan.—Robertson v. Bell, 36 Kan. 
748, 14 P 160; Usher v. Hiatt, 21 Kan. 
548; Baker v. Robbins, 9 Kan. 303. 

- Ky.—Grief v. Kahn, 87 Ky. 17, 7 
SW 159, 10 KyL 87; Mitcheson vy. 
Norse, 9 Ky. Op. 683. 

Mass.—Thayer v. Arnold, 4 Metce. 
589; Rust v. Low, 6 Mass. 90. 

Minn.—Youngman y. Ahrens, 104 
Minn. 531, 116 NW 1135. 

Mo.—McLean v. Berkabile, 123 Mo. 
A. 647, 100 SW 1109; O’Riley v. Diss, 
41 Mo. A. 184; Mackler v. Cramer, 
382 Mo. A. 542. 
~ Nebr.—Meyer v. Perkins, 89 Nebr. 
59, 130 NW 986, AnnCas1912C 468. 

N. H.—Hubbard v. Gould, 74 N. H. 
25, 64 A 668. 

N. J.—Castner v. Riegel, 54 N. J. 
L. 498, 24 A 484; Ivins v. Ackerson, 
SRN. dda 220 Lat 39° Ned. 147. 

N. Y.—Dey v. Prentice, 90 Hun 27, 
35 NYS 563. . 

N. C.—Roberts v. Cole, 82 N. C. 


292. 

Pa.—Milligan vy. Wehinger, 68 Pa. 
235. 

R. I.—Thayer v. Smith, 7 R. I. 164. 

Tenn.—Brown v. Sams, 119 Tenn. 
677, 109 SW 513; Stalleup v. Bradly, 
3 Coldw. 406. ; 

Tex.—Adair v. Stallings, (Civ. A.) 
165 SW 140. D 

Wis.—Brooks v. Allen, 1 Wis. 127. 

Can.—La Commune de Berthier v. 
Denis, 27 Can. S. C. 147. 

Ont.—Cook v. Tate, 26 Ont. 403. 

[a] hus the parties may make a 
valid agreement to cultivate and 
maintain a partition hedge fence. 
Gantz v. Clark, 31 Iowa 254; Usher 
vy. Hiatt, 21 Kan. 548. 

[b] Agreement to maintain entire 
fence.—The entire fence may .be re- 
quired to be built and maintained 
by one of the parties if they so agree. 
Newell v. Hill, 2 Metc. (Mass.) 180; 
Talmadge v. Rensselaer, etc., R. Co., 
43 Barb. (N. Y.) 493; Tower v. Provi- 
dence, etc., R. Co. 2 R. I. 404. 

[c] The burden of proving an 
agreement not to fence is on the 
‘party alleging it. Walters v. Stacey, 
134 Ill. A. 336. 


Agreements location 
see infra § 36. 
\ 65. Ga.—cCollins v. 121 
Ga. 785, 49 SE 771. 

Ill.— Albright v. Bruner, 14 Ill. A. 


concerning 


Cochran, 


319. 
Pa cn bia v. Price, 29 Mo. A. 
Nebr.—Meye v. Perkins, 89 Nebr. 


59, 62, 130 NW 986, AnnCas1912C 468. 
Ont.—Lamb v. Mulholland, 5 U. C. 
Q5B- 70. /S../109° 
And generally see cases supra note 


4, 

“While the statute provides a pro- 
cedure for ascertaining and fixing the 
rights and duties of coterminous pro- 
prietors with respect to a_ division 
fence, it is not exclusive, but they 
may by contract adjust their respec- 
tive rights and obligations.” Meyer 
v. Perkins, supra. 

Waiver of statutory provisions: 
Generally see infra § 7. 

Relating to sufficiency of fence see 
supra § 3. ; 

66. Baynes v. Chastain, 68 Ind. 


376. 

67. Newberry v. Bunda, 137 Mich. 
69, 100 NW 277. 

68. Lawton v. Fitchburg R. Co., 
8 Cush. (Mass.) 230, 54 AmD 753. 

69. Morton v. Reynolds, 45 N. J. 
L. 326, 46 AmR 776. 

Agreement not defining sufficiency 
of fence, application of statutory 
standard see supra § 3. 

70. Schnare v. Gehman, 9 Iowa 
2 


83. 

[a] Dlustration.—Where a party 
builds a fence on half the line be- 
tween him and his neighbor and noti- 
fies the latter to build the other half 
and he does so, the former thereby 
securing the same result he might 
have obtained on application to the 
fence viewers, an agreement will be 
implied that each shall maintain his 
half as a partition fence; and on the 
former’s removing portions of his 
fence and thereby compelling the lat- 
ter to build the whole fence in order 
to protect his crops, an action by 
the latter lies to recover the cost of 
such fence. Schnare v.- Gehman, 9 


Iowa 283 


71. Chesebro. ¥. Lockwood, 88 
Conn. 219, 91 A , 
72. Chesebro  vV- Lockwood, 88 


Conn. 219, 91 A 188. : 
73. Bland v. Umstead, 23 Pa. 316. 


| G@ovenants concerning fences as 


running with land see Covenants 


§§ 67, 71 
74. Sturgill v. Sturgill, 180 Ky. 
170, 202 SW 311. 
ake. Baynes v. Chastain, 68 Ind. 
76. Minor v. Deland, 18 Pick. 


(Mass.) 266. 
77. Tomkins v. Smith, (Colo.) 193 


P 558. 

78. Parmelee v. Dann, 23 Barb. 
(N. Y.) 461. 

79. Parmelee v. Dann, 23 Barb. 
CN. Y.) 461. 


80. Little v. Laubach, 183 Iowa 
1370, 168 NW 155. 
gl. Little v. Laubach, 183 Iowa 
1370, 168 NW 155. 
anon Ala.—Moore v. Levert, 24 Ala. 

Cal.—Meade v. Watson, 67 Cal. 591, 
8 _ 311; Gonzales v. Wasson, 51 Cal. 
295. 
bes ee v. Wright, 21 Conn. 
329. 
jll.— Bigelow v. Burnside, 269 Ill. 
324, 109 NE 1045; Hill v. Tohill, 225 
Tll. 384, 80 NE 253, 8 AnnCas 423; 
Selover v. Osgood, 52 Ill. As. 260; 
Boyd v. Lammert, 18 Ill. A. 682. 

Ind.—Rhodes v. Mummery, 48 Ind. 
216 (duty to rebuild fence destroyed 
by fire). 

Iowa.—Little v. Laubach, 183 lowa 
1370, 168 NW 155; Mitchel v. Graver, 
158 Iowa 188, 1389 NW 460 (statutory 
duty to make partition fence tight); 
Foster v. Bussey, 132 Iowa 640, 109 
Nw 1105; Farmer y. Young, 86 Iowa 
382, 53 NW 279. 

faoeg Una we a v. Norse, 9 Ky. Op. 
683. 

Mass.—Fay v. Elliott, 154 Mass. 
587, 28 NE 1052; Kennedy v. Owen, 
134 Mass. 227; Rust v. Low, 6 Mass. 
9 


0. 

Mich.—Scofield v. Haire, 122 Mich. 
265, 80 NW 1091; Carpenter v. Vail, 
36 Mich. 226. 

Nebr._-Burr v. Hamer, 12 Nebr. 
483, 11 NW 741. 

N. Y.—Barton v. Corcoran, 157 App. 
Div. 143, 141 NYS 8838; Carpenter v. 
Halsey, 60 Barb. 45; Deyo v. Stewart, 
4 Den. 101. 

Oh.—Zarbaugh v. Hllinger, 99 Oh. 
St. 133, 124 NE 68, 6 LRA 208; Alma 
Coal Co. v. Cozad, 79 Oh. St. 348, 87 
NE 172, 20 LRANS 1092; Gatchell v. 
West, 32 Oh. Cir. Ct. 537. 

Okl.—Hejduk v. Snyder, 76 Okl. 
74,183 P 923. i 


- 


agreeing to occupy their respective 
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ment to build and maintain such fences; the parties 
may dispense with them if they so agree.®* 
statutory remedy is not exclusive of relief at law 
or in equity.** When the statutory provisions have 
been waived the parties are left to their common- 
law rights and remedies,®> and the statutes have no 


application.®® 


[§ 8] b. 


viewers.®® 


Pa.—Stoner v. Hunsicker, 47 Pa. 
514; Scheidy v. Huey, 18 Pa. Dist. 967. 
Tenn.—Brown vy. Sams, 119 Tenn. 
677, 109 SW 513; Lightfoot v. Grove, 
5 Heisk. 478. 
ees v. Cavanaugh, 44 Vt. 

Wash.—Kobayashi v. Strangeway, 
64 Wash. 36, 116 P 461. 

Wis.—Farr v. Spain, 67 Wis. 631, 
31 NW 21. 

N. B.—Doherty v. McDevitt, 31 
N. B. 526. 

N. S.—Cross v. Legag, 41 N. S. 419. 

Ont.—Barber vy. Cleave, 2 Ont. L. 
213; Cook v. Tate, 26 Ont. 403. 

See Oliver v. Hutchison, 41 Or. 443, 
69 P 139, 1024 (statute requiring all 
fields to be inclosed without distinc- 
tion .between exterior and division 
fences). 

nae also statutory provisions. 

[a 
statutes.—(1) “The duty of adjoin- 
ers, with party fences, to unite in 
keeping them in repair, if it is not 
common law in this country, is very 
nearly so, for it was declared by the 
Act of 1700.” Shriver v. Stephens, 
20 Pa. 138, 141. (2) “The practice 
of submitting controversies between 
the owners of adjoining land, to the 
decision of fence-viewers, originated 
in the colonial government. The first 
law on the subject was passed in 
1750. ... It has been retained, with 
some modifications, in every subse- 
quent revision of the laws.” Hewitt 
v. Watkins, 11 Barb. (N. Y.) 409, 413. 

[b] Duty of landowner who is not 
pasturing his land.—Where a statute 
provides for a fence suitable to re- 
strain certain stock, one landowner, 
wishing to pasture such stock, may 
compel an adjeciner to so fence, al- 
though the latter is not pasturing his 
land. Mitchell v. Graver, 158 Iowa 
188, 189 NW 460. 

83. I11—McGill v. Compton, 66 
Til. Bae Walters v. Stacey, 134 IIl. 


A. 4 

Iowa.—Bills v. Belknap, 88 Iowa 
225; Winters v. Jacobs, 29 Iowa 115. 

Kan.—Barker v. Robins, 9 Kan. 303. 

Taare v. Diss, 41 Mo. A. 
184. 

Pa.—Milligan v. Wehinger, 68 Pa. 
235; Rangler v. McCreight, 27 Pa. 95. 

R. I.—Tower v. Providence, etc., R. 
Co., 2 R. I. 404. 

See Tumlin v. Parrott, 82 Ga. 732, 
9 SE 713 (holding that an agreement 
to dispense with a partition fence is 
not equivalent to a legal fence, so as 
to justify the killing of intruding 
live stock). . 

[a] Presumption of agreement not 
to fence.—(1) Where adjoining own- 
ers fence their lands in common, 
without building any partition fence 
between them, they will be presumed 
to have agreed not to fence, although 
they use their lands in severalty. 
Baker v. Robbins, 9 Kan. 303. (2) 
And where neither owner insists upon 
a partition fence, they will be pre- 
sumed to have dispensed therewith, 


Constitutionality. Laws 
the building and maintenance of partition fences 
are enacted in the exercise of the police power and 
are sustained as constitutional.8? 
within the constitutional prohibition against laws 
which deprive a person of property without due 
process of law,’ eyen though they do not expressly 
provide for notice of proceedings by the fence 


Antiquity of partition fence | 
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regulating 


[§ 10] 


They are not 


lands so that a partition fence will 
not be needed. Rangler v. McCreight, 
27 Pa. 95. 

Agreement to fence as superseding® 
statute see supra § 6. 

Waiver of statutory requirements 
ts sufficiency of fence see supra 


Sans 

84. State v. Burkit, (Ind.) 108 NE 
113 (statute providing for construc- 
tion and repair by township trus- 
tees, at expense of defaulting owner). 

85. Tomlinson v. Bainaka, 163 Ind. 
112, 70 NE 155; Baker v. Robbins, 
9 Kan. 308, 306. 

“Where either party chooses to 
build and maintain partition fences 
under these statutes probably the 
statutes are the measure of his 
rights, remedies, and liabilities. But 
where both parties choose to do 
otherwise than to build and maintain 
a partition fence under the statutes 
the common law must govern.” Baker 
v. Robbins, supra. 

[a] Effect of waiver.—‘The agree- 
ment to inclose lands or farms in 
common, without a partition fence, 
amounts to a discharge or release, 
for the time, of each party from all 
obligation to build or maintain such 
partition fence. The agreement 
stands as and for the fence, and the 
liability of a party whose lands are 
thus inclosed in common, and who 
purposely turns his cattle upon his 
own land, from which they get upon 
his neighbor’s land inclosed in com- 
mon with his, and do damage, is just 
the same as it weuld be if their 
lands were separated by a lawful par- 
tition fence.” Winters v. Jacobs, 29 
Iowa 115, 116. 

86. Milligan v. Wehinger, 68 Pa. 235. 

87. Tomlinson y. Bainaka, 163 Ind. 
112, 70 NE 155 (a well considered 
ease, citing numerous authorities, 
and approved in Collins v. Wilber, 
173 Ind. 361, 89 NE 372); Coster v. 
Tide Water Co., 18 N. J. Eq. 54 [aff 
18 N. J. Eq. 518, 90 AmD 634]; Zar- 
baugh v. Ellinger, 99 Oh. St. 133, 124 
NE 68, 6 LRA 208. See generally 
Constitutional Law §§ 412-443 

Particular statutes or ordinances: 
Providing for lien see infra § 19. 
Relating to sufficiency of fence see 

supra § 38. 

88. Hill v. Tohill, 225 Ill. 384, 80 
NE 2538, 8 AnnCas 423; Collins v. 
Wilber, 173 Ind. 361, 89 NE 372; Tom- 
linson vy. Bainaka, 163 Ind. 112, 170 
NE 155 (disallowing objection that 
the act provides no tribunal to deter- 
mine the sufficiency of a partition 
fence or the necessity of repairing 
or building it); McKeever v. Jenks, 
59 Iowa 300, 13 NW 295; Vincent v. 
Ackerman, 155 Mich. 614, 119 NW 
1085; Gilson v. Munson, 114 Mich. 
671, 72 NW 994. And see Constitu- 
tional Law § 1098. 

89. Gilson v. Munson, 114 Mich. 
671, 673, 72 NW 994. 

“Courts will assume that the legis- 
lature did not intend to deprive par- 
ties of their day in court where they 
might appear to protect their rights. 


Construction. 
statutes, being in derogation of the common law, 
are generally strictly construed,®° although substan- 
tial compliance has been held sufficient,®' and some 
authorities favor 
statutes must be construed with reference to the 
conditions which existed at the time of their adop- 
tion and which called them into existence. 
d. Persons Affected by Statutes. 
tition fence statutes confer no rights or duties, ex- 
cept between the owners or occupiers of adjoining 
lands and those who hold under them.%* 
utes vary in the different jurisdictions, some con- 
ferring rights °° and imposing duties °° only on the 
oceupiers of adjoining lands, while others are con- 
strued to render the remedies provided available 


from the fact that they 


ne 


~ [§§ 7-10 


The partition fence 


a liberal construction.®2 Sueh 


Par- 


The stat- 


The legislature undoubtedly under- 
stood that these officers would give 
necessary and reasonable notice of 
their meetings, and that it was un- 
necessary to provide for it in the act, 
The statutes of Maine and Massachu- 
setts are similar in this respect to 
that of this State. They do not ex- 
pressly provide for notice, and yet 
the courts of both States hold that 
they do by reasonable and necessary 


implication. Harris v. Sturdivant, 29 
Me. 366; Scott v. Dickinson, 14 Pick. 
(Mass.) 276.” Gilson v. Munson, 
| supra. 

Notice of proceedings see infra 
§§ 27-30. 


90. McMillen vy, Wilson, 3 Dana 


(Ky.) 154; James v. Tibbetts, 60 Me. 
557; Abbott v. Wood, 22 Me. 541; 
Mackler v. Cramer, 48 Mo. A>-$78; 


Voelz v. Breitenfield, 68 Wis. 491, 32 
NW 757. See Butler v. Barlow, 2 
Wis. 10, 12 (“Although the statute 
is a salutary one, and ought to be 
liberally construed in furtherance of 
the object of its enactment, still we 
must bear in mind that it is in dero- 


gation of the common law rights of 


parties, and creates a species of tri- 
bunal for the determination of cer- 
tain specified matters, from which 
determination there is no appeal pre- 
vided. Hence we are called upon to 
see that their determination shall 
embrace no other matters than such 
as are specially confided to their ju- 
risdiction by the statute’). 

Strict construction of statutes al- 
lowing recovery of double value see 
infra § 18. 

91. Sharp v. Quincy, ete, R. Co., 
139 Mo. A. 525, 128 SW 507. 

92. Rhodes vy. Mummery, 48 Ind. 
216; Talbot v. Blacklege, 22 Iowa 
572; Buckley v. Clark, 21 Misc. 138, 
47 NYS 42; Turner y. Richards, 34 
Pa. Super. 624. 

[a] “Maintained” has been con- 
trued to require a fence to be re- 
built as well as repaired. Rhodes v. 
Mummery, 48 Ind. 216. 

{b] “Constructed or built” 
been liberally construed as “re- 
paired, constructed or built.” Buck- 
ley v. Clark, 21 .Mise. 138,47 NYS 42. 


has 


93. Kobayashi vy. Strangeway, 64 
Wash. 36, 116 P 461. 
{a] Thus a fencing statute, 


adopted in 1863 when Washington 
was a sparsely settled territory gen- 
erally used as a cattle range, “must 
be construed with reference to the 
conditions which then prevailed and 
called it into existence.’~ Kobayashi 
x re ES, 64 Wash. 36, 41, 116 


94, Crandall y. Eldridge, 46 Hun’ 


(N. Y.) 411; Ryan v. Rochester, etc., 
R. Co.,.9 HowPr (GN. Y.) 453. 

95. Friedman vy. Jaffe, 206 Mass. 
454, 457, 92 NE 704. 


“Owners of land, as such, can have 


none of these remedies. 


x 5 Their 
rights, if they have any, 


result only 
é are the oc- 
cupants.” Friedman y. Jaffe, supra. 

96. Me—Weymouth y. Gile, 72 


For later cases, developments ani changes in the law see cumulative Annotations, same title, page and note number. 


§§ 10-11) 


either to the owner or occupier of one tract of land 97 
against either the owner or occupier of an adjoining 
tract.°* ‘To be an occupant in the sense of these 
statutes, a person must be in possession and have 
the use and control of the land, with the right to 
make erections; merely living and boarding upon the 
Some statutes specifically 
define the terms ‘‘owner’’ and ‘‘occupier’’ as used 
Although an owner is not liable under 
statute to an adjoining owner for erection or re- 
pairs of a partition fence, yet if he consents, as 


premises is insufficient.®® 


therein. 


owner, to the erection of the fence by the adjoining 
owner, he is estopped from denying his liability.? 
The grantee of one who has built a partition fence 
succeeds to the right of his grantor to enforce 
contribution from the adjoining owner or occupier ;3 
but there is contrary authority to the effect that the 
statutory right of contribution is a chose in action 


which is not assignable.* 


Me. 446. 
Mass.—Friedman vy. _ Jaffe, 


Mass. 454, 92 NE 704; Fay v. Elliott, 
154 Mass. 587, 28 NE 1052. 
ere oe v. Vail, 36 Mich. 

Mo.—Fenton v. Montgomery, 19 
Mo. A. 156. 

N. H.—Tewksbury v. Bucklin, 7 
INE EE. 518: 

97. Bronk v. Becker, 17 Wend. 
(N. Y.) 320; Williams v. Marsh Es- 
eee Ltd. . 19eeAustr a Cee AR. 

98. McClay v. Clarke, 42 Minn. 363, 
44 NW _ 255. 
en Carpenter v. Vail, 36 Mich. 

Construction of statutes.limited to 
occupied lands see infra § 11. 

1. Williams v. Marsh Estates, 
Ltd., 19 Austr. C. L. R. 665. 

[a] A holder of a settlement lease 
is not within the statutes. Higgins 
v. Berry, 6 Austr. C. L. R.. 618. 

Moore v. Levert, 24 Ala. 
310. d 
3. Gray v. Edrington, 29 Kan. 208; 
Brawner vy. Langton, 57 Mo. 516; 
Goldsbrough Mort. Co., Ltd. v. Lar- 
combe, 5 Austr. C. L. R. 263. 

4. Hale v. Andrews, 75 Ill. 252. 

5. Cummings v. Brock, 56 Vt 
308. 

6. Curtis v. Leasia, 78 Mich. 480, 
44 NW 500; Staub v. Fantz, 11 Heisk. 
(Tenn.) 766; Lightfoot v. Grove, 5 
Heisk. (Tenn.) 473; Brooks v. Allen, 
1 Wis. 127. 

7wieriefe va Kahn, st! Kyi hit) eT 
SW 159, 10 KyL 87. 

g. Ala.—Moore v. Levert, 24 Ala. 
310. 

Cal.—Meade v. Watson, 67 Cal. 591, 
8 P 311; Gonzales v. Wasson, 51 Cal. 
295. 

Conn.—Sharp v. Curtiss, 15 Conn. 
526. 

. G—Slye v. Guerdrum, 29 App. 
550 (“inclosed, used or occupied’). 

Jll.—Hale v. Andrews, 75 Ill. 252; 
Boyd v. Lammert, 18 Ill. A. 632. 

lowa.—Foster v. Bussey, 132 Iowa 
640, 109 NW 1105; Farmer v. Young, 
86 Iowa 382, 53 NW 279; Hewit v. 
Jewell, 59 Iowa 37, 12 NW 738; Bills 
vy. Belknap, 38 Iowa 225. 

Ky.—Sturgill v. Sturgill, 180 Ky. 
170, 202 SW 311. 

La.—Bouchereau y. Guilne, 116 La. 
534, 40 S 863; In re Charlet, 116 La. 
534, 40 S 863. 


Me.—James vy. Tibbetts, 60 Me. 
557. 
Mass.—Fay v. Blliott, 154 Mass. 


587, 28 NE 1052; Field v. Nantucket, 
Gushh 11. i 
Mich.—Scofield v. Haire, 122 Mich. 
265, 80 NW 1091; Lantis v. Reithmil- 
ler, 95 Mich. 45, 54 NW 713; Johnson 


vy. Wing, 3 Mich. 163. ; 
i Minn McClay vy. Clark, 42 Minn. 


~ 363, 44 NW 255; Boenig v. Hornberg, 


1 An administrator is not 
personally lable in an action under a statute which 
provides that when one of the owners of adjoining 
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the country.’ 


required.?” 


24 Minn. 307. 
Mo.—Kent v. Lix, 47 Mo. A. 567. 
N. Y.—Perkins v. Perkins, 44 Barb. 
ia? Chryslar v. Westfall, 41 Barb. 


Oh.—McDorman vy. Ballard, 94 Oh. 
St. 183, 113 NE 836; Alma Coal Co. 
v. Cozard, 79 Oh. St. 348, 87 NE 172, 
20 LRANS 1092; Kingman v. Wil- 
liams, 50 Oh. St. 722, 36 NE 667. 
Compare Nichols v. Turner, 30 Oh. 
Cir. Ct. 317 (holding that owners of 
adjoining lands are required to build 
and maintain partition fences in 
equal shares unless otherwise agreed 
upon between them in writing, al- 
though such lands may not be in- 
closed). 

76 Okl. 


Okl.—Hejduk v. 
74, 1838 P $23. 

Pa.—Whyte v. East Whiteland Tp., 
2 Chest. Co. 219; Loeb wv. Nissley, 2 
LegChron 161, 21 PittLegJNS 158. 

Wis.—Hazard v. Wolfram, 31 Wis. 
149; Bechtel v. Neilson, 19 Wis. 49. 

“The uniform construction of such 
statutes has been to limit their ap- 
plication to inelosed lands.. If a 
landewner chooses not to occupy that 
portion of his land adjoining his 
neighbor, or does not care to inclose 
it for his own purposes, the law 
does not compel him to do it for 
another.” Lantis v. Reithmiller, 95 
Mich. 45, 47, 54 NW 713. 

[a] Partial inclosure or improve- 
ment.—Only part of adjoining prem- 
ises being inclosed or improved par- 
tition fences can be compelled only 
as to such part. Farmer v. Young, 
86 Iowa 382, 53 NW 279; James v. 
Tibbetts, 60 Me. 557. 

{[b] Nature of inclosing fences.— 
(1) Such statutes apply where nat- 
ural barriers form: part of the inclo- 
sure of the one making use of the 
fence (Gonzales v. Wasson, 51 Cal. 
295) (2) and it is not necessary that 
the fences forming such inclosure 
should be “lawful’ fences (Meade 
vy. Watson, 67 Cal. 591, 8 P 311; Boer 
nig v. Hornberg, 24 Minn. 307) (3) 
or that they should form complete 
existing inclosures (Scofield v. Haire, 
122 Mich. 265, 80 NW 1091, fence 
down on two sides). 

9. Colo—Maudlin v. Hanscombe, 
12 Colo. 204, 20 P_619. 

Mass.—Rust v. Low, 6 Mass. 90. 

Pa.—Smith v. Johnson, 76 Pa. 191. 

Vt.—Carpenter v. Cook, 67 Vt. 102, 
30 A 998; Miller v. Sanborn, 54 Vt. 
522. 

Ont.—Barber v. Cleave, 2 Ont. L. 
213. 

10. Ala.—Johnson v. Frederick, 
163 Ala. 455, 50 S 910. 

Towa.—Bodell v. Nehls, 
164, 52 NW 123. , 

Ky.—Sturgill v. Sturgill, 180 Ky. 
170. 202 SW 311; Pitman v. Louis- 
ville, ete., R. Co., 104 SW 6938, 31 KyL 


Snyder, 


85 Iowa 


' 988. 
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lands neglects to build his proportion of a partition 
fence the person injured thereby may build it and 
recover therefor.® 

Lands Affected by Statutes. 
times statutes as to partition fences apply only to 
agricultural lands and-do not require fences be- 
tween urban lots;® but some statutes apply to all 
fences, those in towns and cities as well as those in 
Generally, statutes on the subject 
apply only to lands that are inclosed,’ or oceu- 
pied,® or improved.?° 
a jurisdiction are limited to improved or inclosed 
lands, other statutes of the same jurisdiction deal- 
ing with the same subject may be construed to apply 
only to wild or unimproved lands.11 
within the meaning of such statutes, means use such 
as to make it advantageous, for the purpose of such 
use, to fence; actual residence on the land is not — 
Land is under improvement when used 
to good purpose or turned to profitable account.1* 
Thus land which is used or occupied for pastur- 


Some- 


Where particular statutes of 


Occupation, 


Me.—James v. Tibbetts, 60 Me. 557. 

Mass.—Fay v. Elliott, 154 Mass. 
587, 28 NE 1052. 

Mich.—Curtis v. Leasia, 78 Mich. 
480, 44 NW 500; Aylesworth y. Her- 


rington, 17 Mich. 417; Johnson v. 
Wing, 3 Mich. ,163. 

Minn.—Boenig v. Hornberg, 24 
Minn. 307. 

N. H.—Walker v. Wetherbee, 65 


N. H. 656, 23 A 621; Perkins v. Boody 
62 N. H. 452; Chase v. Jefts, 58 N. H. 
280; Jones v. Perry, 50 N. H. 134; 
Wiggin v. Baptist Soc., 43 N. H. 260; 
Lawrence v. Combs, 37 N. H. 331, 72 
AmD 332. 

N. J.—Coxe v. Robbins, 9. Ne eas 


384. 

N. Y.—Chamberlain v. Reed, 14 
Hun 403. 

Pa.—Odenwelder v. Frankenfield, 


158 Pa. 526, 26 A 97 (private: Jane 
considered unimproved); Stoner v. 
Hunsicker, 47 Pa. 514; Rangler v. Mc- 
Creight, 27 Pa. 95; Palmer v. Silver- 
ton, 32 Pa. 65; Potts v. Everhart, 26 
Pa. 493; Rohrer v. Rohrer, 18 Pa. 
367; Dysart v. Leeds, 2 Pa. 488; Pain- 
ter v. Reece, 2 Pa. 126. 

Tex.—Fennell v. Seguin St. R. Co., 
70 Tex. 670, 8 SW 486. 

“It is obviously the policy of our 
statutes to require adjoining land- 
owners to contribute to the main- 
tenance of division fences only when 
their lands are under improvement; 
and also to relieve them from the 
burthen when they shall cease to im- 
prove, or lay their lands in common; 
or, in other words, that they shall be 
compelled to coritribute to the main- 
tenance of fences only when they 
themselves have occasion for them.” 
Jones v. Perry, 50 N. H. 134, 139. 

[a] Question of improvement for 
jury.—‘“‘The question, whether or not 
the land of adjoining owners is un- 
der improvement, is one of mixed law 
and fact, and was properly left to the 
j Chase v. Jefts, 58 N. H. 280, 


oy 

281. 

11. Sturgill v. Sturgill, 180 Ky. 

170, 202 SW 311. ‘ 
12. Maudlin v. WHanscombe, 12 


Colo. 204, 20 P 619. 

13. Johnson v. Frederick, 163 Ala. 
455, 50 S 910; Boenig v. Hornberg, 24 
Minn. 307; Chase v. Jefts, 58 N. H. 
280, 281; Wiggin v. Baptist Soc., 43 
N. H. 260. 

“The term ‘under improvement,’ 
as used in the statute, means used, 
occupied, employed, turned to profit- 
able account. The purpose of the 
statute was, to require owners of ad- 
joining lands, occupying or using 
them beneficially, using them in such 
a way as to derive some profit or 
advantage therefrom, to maintain the 


fences equally.” Chase v. Jefts, 
supra. 
[a] Profitable account or advan- 


tage.—The purpose of the statute is 
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age '* or buildings,!® is considered improved, but land 
oceupied by public buildings and open to public use 
is not within the requirement of such statutes.%® 

Where a public lane 
separates the lands of two owners, one cannot be 
compelled to fence under a statute requiring owners 
who improve adjacent lands to fence,” and sub- 
stantially the same rule has been applied to lands 
separated by a private lane or a pent road upon the 
But the duty of adjoining 
owners to fence is not altered where such a pent 
road is wholly upon the land of one and contiguous 
Under the express terms of some 
statutes requiring the building of partition fences, 
an owner of a right of way used as a farm outlet is 


Lands separated by lane. 


land of both owners.18 
to the other.1° 


within its terms.?° 


[§ 12] 


to compel an owner of adjoining 
lands to contribute to the mainten- 
ance of a partition fence, ‘‘whenever, 
by the enclosure and occupancy of 
his own for any private and useful 
purpose, he derives from such divi- 
sion fence a like benefit and advan- 
tage as his adjoining proprietor.” 
Boenig v. Hornberg; 24 Minn. 3807, 
310. 
14. Johnson vy. Frederick, 1638 Ala. 
455, 50 S 910; Maudlin v. Hanscombe, 


12 Colo. 204,20 P 619; Boenig v. 
Hornberg, 24 Minn. 307; Piper v. 
Piper, 60 N. H. 98 (woodland used 


for pasturage). 

[a] Tlustration—Where an ad- 
joining landowner had inclosed her 
lands with a wire fence, consisting 
of posts with four strands of wire 
attached thereto, and was using the 
land for a pasture for cattle, it was 
turned to profitable account and “im- 
proved land,” within Code (1907) 
§ 4247, Johnson vy. Frederick, 163 
Ala. 455, 50 S 910. 

Baptist 43 


15. Wiggin v. 
DNS iLs BPA OS 

16. Wiggin v. Baptist Soc., 43 N. 
H. 260; Whyte v. East Whiteland 
Tp., 2 Chest. Co. (Pa.) 219 (school- 
house lot). 

[a] Reason for rule.—‘“‘There are 
many cases where a man may con- 
tinue to improve—that is, to use, 
occupy, turn to profitable account 
his land—where he can derive no 
advantage from a fence. Such are 
the cases of wharves, ship-yards, 
mill-yards, and the like, commons, 
and common fields, where, though 
the owner should be compelled to 
contribute to the common fence, he 
can derive no benefit from a parti- 
tion fence against his neighbor. ... 
The case of public buildings seems 
to us to fall within this class. Meet- 
ing-houses, school-houses, town- 
houses, courthouses were heretofore 
often placed on open commons, be- 
side the highways. . . It would 
not be reasonable to burden the own- 
ers of such property with the ex- 
pense of maintaining fences exclu- 
sively for the benefit of others.” 
Wigemt, v. Baptist Soc., 43 N. H. 260, 
268. 

17. Rohrer v. Rohrer, 18 Pa. 367. 

18. Bland v. Hixenbaugh, 39 Iowa 
532; Bills v. Belknap, 38 Iowa 225; 
Carpenter vy. Cook, 67 Vt. 102, 30 A 
998, 71’ Vt. 110, 41 A 1038. 

19, Carpenter v. Cook, 67 Vt, 102, 
DUA TI9S; Cle Vite, LEO aN 103 8. 

20. Zarbaugh v. Hllinger, 99 Oh. 
St. 138, 124 NE 68, 6 LRA 208, 97 


Soc., 
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5. Termination of Duty. When a stat- 
utory method of terminating the obligation as to par- 
tition fences is prescribed, the obligation continues 
until such method has been complied with.?1 
at whose solicitation a division fence was appor- 
tioned after the adoption of a herd law, and who 
with the adjoining owner acquiesced in the appor- 
tionment and erected a fence accordingly, cannot 


FENCES 


pares 


tween the two, 
One 
Lack of obligation of owner of 
21. Hoag -v. Switzer,..61)) Til: 
71 Iowa 94, 
32 NW 189. 
380 A 407. 

“The 
mnability of a plaintiff to sue himself 
of joint owners, or in the nature of 
their land and an adjoining lot be- 


Oh. St. 340, 120 NE 879. 
servient estate to fence way gen- 
erally see Easements § 229. Bi 
Brown v. Brown, 23 Ill. A. 90. , 

22. Barrett v. Dolan, 

23. Binney v. Hull, 5 Pick. (Mass.) 
503; Gibson v. Heyward, 67 N. H. 265, 

[a] Reasons for rule. — 
remedial difficulty arising from the 
with others is obsolete in this state; 
and there is nothing in the relations 
their titles, that renders it impos- 
sible that a division fence. between 
longing to ome of them should be es- 
tablished by prescription or con- 


tract.” Gibson v. Heyward, 67 N. 
H. 265, 266, 30 A 407. 
24. Conklin v. Newman, 278 Ill. 


30, 115 NE 849. 
25. Boyle v. Tamlyn, 6 B. & C, 
329, 138 ECL ‘156, 108 Reprint 473; 


Polus v. Henstock, 1 Vent. 97, 86 
Reprint 67. 
26. Ill—Hale v. Andrews, 75 Ill. 


252; Selover v. Osgood, 52 Ill. A. 260; 
Boyd v. Lammert, 18 Ill. A. 632. 
Iowa.—Farmer v. Young, 86 Iowa 
382, 53 NW 279; Hewit v. Jewell, 59 
Iowa 37, 12 NW 738; Syas v. Peck, 


58 Iowa 256, 12 NW: 304; Bills v. 
Belknap, 38 Iowa 225. 

ab ue ae v. Robbins, 9 Kan. 
303. 


La.—Bouchereau v. Guilne, 116 La. 
534, 40 S 8638. 
Me.—James v. Tibbetts, 60 Me. 557. 


Mich.—Lantis v. Reithmiller, 95 
Mich. 45, 54 NW 713. 
Minn.—Boenig v. Hornberg, 24 


Minn. 307. 

Mont.—Hoar v. Hennessy, 29 Mont. 
253, 74 P 452. 

Nebr.—Burr vy. 
483, 11 NW 741. 

N. H.—Perkins v. Boody, 62 N. H. 
452; Jones Vv. Perry, 50) N. H. 134° 
Wiggin v. Baptist Soc., 43 N. H. 260. 

N. J.—Castner v. Riegel, 54 N. J. 
L. 498, 24 A 484; Coxe v. Robbins, 
OY Neds esa. 

N. Y.—Perkins v. Perkins, 44 Barb. 
134; Holladay v. Marsh, 3 Wend. 142, 
20 AmD 678. 

Okl.—Hejduk vy. Snyder, 76 OklI. 74, 
CR Sl BRE) 

Pa.—Smith v. Johnson, 76 Pa. 191. 

{a] MIllustration.—One:of two ad- 
joining’ Jandowners who sets his 
fence in his own land and throws 


Hamer, 12 Nebr. 


afterward of his own motion relieve himself of the 
obligation to keep his portion of the fence in re- 
A prescriptive obligation on the owner of 
land to maintain a partition fence is not destroyed 
by his becoming a tenant in common of the adjoin- 
ing land;?? but where adjoining lands which once 
belonged to different persons, one of whom was 
bound to repair the fences or a part thereof be- . 


_ OU “Tr 0) (em 
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afterward becomes the property of 


the same person, the preéxisting obligation to repair 
is destroyed by the unity of ownership.?* 
where the person who has so become the owner of 
the entirety afterward parts with one of the two 
closes, the obligation to repair the fences will not 
revive, unless express words are introduced into the 
deed of conveyance for that purpose.”® 
of the adjoining 
part of it, lie in common, he may do so, and be 
relieved of his corresponding obligation to con- 
tribute to the maintenance of a partition fence.?¢ 
Even though the land has been inclosed and im- 
proved, and assignment has been made of portions 
of a partition fence, the owner may yet elect to lay 
his land, or a part of it, in common, and be re- 


And 


Where one 
owners chooses to let his land, or a 


‘open to the public the land between 
his line and the fence is thus re- 
lieved from assisting to maintain a 
partition fence. Smith v. Johnson, 
76 Pa. 191; Rohrer v. Rohrer, 18 Pa. 
367 [dist Odenwelder v. Franken- 
field, 153 Pa. 526, 26 A 97]; Painter 
v. Reece, 2 Pa. 126 

[b] Part of land lying in common. 
—(1) If an adjoining owner has occa- 
sion for a fence to protect a portion 
of his land under improvement, he 
may be compelled to contribute to 
maintain the fence so far as he has 
eccasion for it, but if he chooses 
to let a part of his land lie in com- 
mon he may not be compelled to con- 
tribute to the fence on that part. 
Perkins vy. Boody, 62 N. H. 452; Jones 
v. Perry, 50 N. H. 134; Chamberlain 
v. Reed, 14 Hun (N. Y.) 403; Chrys- 
lar v. Westfall, 41 Barb. (N. Y.) 159, 
161; Smith v. Johnson, 76 Pa. 191. 
(2) “The words ‘shall choose to let 
such land lie open,’ includes any case 
where the owner does not choose to 
enclose his land entirely. Whatever, 
therefore, may have been the general 
object of the statute it has 
made an exception in favor of those 
who choose to let their land lie open; 
and it by no means destroys its force 
because perhaps a case may occa- 
Sionally arise where the owner of 
adjoining land who: desires to avail 
himself of that exception finds his 
land fully. enclosed by reason of the 
action of adjoining owners in fenc- 
ing their land.” Chryslar v. West- 
fall, supra. (3) The rule has been 
applied where the unoccupied part 
of the land *was a river bed. “The 
statute concérning the construction 
of a partition fence has no relation 
to such a situation, unless the bot- 
tom of the stream is to be regarded 
as land from which no revenue or 
benefit is to be derived. ... The law 
contemplates the erection of the par- 
tition fence on the line between ad- 
joining farms; but this is utterly 
impossbile when the farms are sep- . 
arated by a river, and the statute 
does not require a fence on each side 
of the river. In such a ease the 
river bed necessarily must be re- 
garded as uninclosed land, and the 
ee to noe devolves on no one.” 

oster_v. Bussey, 132 Iowa 640, 641, 
109 NW 1105. y R é 

[ec] Segregation. — Lands are not 
held in common where they are seg- 
regated by a fence or by diverse use 
for pasture and cultivation of crops. 
at v. Jewell, 59. Iowa-37, 12 NW 


ote number, 


. 1 


§§ 12-14] 


lieved of such obligation,?? provided he gives the 
adjoining owner due notice of his intention.2® -The 
agreement between adjoining landowners or lessees 
may control the duration and termination of the 
duty to erect and maintain partition fences.?9 
General. 

there has been a division of a particular fence and 
assignment of a distinct portion to each party to 
build and maintain, the duty of maintaining the 
entire fence rests equally on both of the parties, 
and neither can allege neglect on the part of the 
Statutes as to partition fences generally 
provide that the portions which adjoining landown- 
ers shall construct and maintain shall be assigned to 
them by officials known as fence viewers, upon appli- 
cation made by one of such owners when they can- 
The statutes have reference only to 
cases where the parties cannot or do not agree upon 
A division of the fence by agreement 


B. Division—1. In 


[§ 13] 


other.®° 


not agree.®? 
a division.®? 

27. Bills v. Belknap, 38 Iowa 225; 
Boenig v. Hornberg, 24 Minn. 
Perkins v. Boody, 62 N. H. 
Jones v. Perry, 50 N. H. 134; Smith v. 
Johnson, 76 Pa. 191. 

Removal of fence after laying in 
common see infra § 39. 

Redivision of remainder of fence, 
after laying in common of part of 


land see infra § 15. : 
28. Boenig v. Hornberg, 24 Minn. 


Tomkins v. Smith, (Colo.) 193 


sumed that they intended that such 
fences would stand during the term 
of their leases, or at least for a rea- 
sonable time, and one of them could 
be enjoined by the other from chang- 
ing the fence lines as established by 
the contract, the fences having been 
pee Tomkins v. Smith, (Colo.) 193 
P 558. 

30. Iowa.—De Mers v. Rohan, 126 
Iowa 488, 102 NW 413. 

Me.—Meequier v. Bachelder, 112 
Me. 340, 92 A 187. 

Mass.—Thayer v. Arnold, 4 Metc. 
589, 591. 

N. H.—Tewksbury v. Bucklin, 7 N. 
H'518. 

N. J.—Coxe v. Robbins, 9 N. J. L. 
384. 
- N. Y.—Angell v. Hill, 18 NYS 824. 

“The obligation to make and main- 
tain a partition fence is equally oper- 
ative upon both adjacent owners; 
each party is equally bound to move 
in the matter; and until such divi- 
sion, there can be no deficiency or 
neglect alleged as to the fence of 
either party, separately and _ indi- 
vidually.” Thayer v. Arnold, supra. 

[a] The Alabama statute while 
providing for a recovery by one ad- 
joining owner against another where 
the latter refuses, after due demand 
and notice, to make or repair a fence 
or to pay a moiety for a charge 


therefor, imposes upon each, and 
both, of the parties the duty of keep- 
ing every portion of the fence in good 
repair. Walker v. Watrous, 8 Ala. 
493, 42 AmD 646. ‘ 3 

gi. Ill.— Hill v. Tohill, 225 Til. 
384, 80 NE 253, 8 AnnCas 423; 


Thompson v. Bulson, 78 Ill. 277. 
Towa.—Farmer v. Young, 86 Iowa 
382, 53 NW 279; Bodell v: Nehls, 
85 Iowa 164, 52 NW 123; Peschongs 
vy. Mueller, 50 Iowa 237. 
Me.—Briges v. Haynes, 68 Me. 535; 
Abbott v. Wood, 22 Me. 541. 
Mass.—O’Malley. v. Meyer, 221 
Mass. 198, 108 NE 1066; Currier v. 
Estey, 116 Mass. 577; Sears v. Charle- 
mont, 6 Allen 437; Rust v. Low, 
ass. 90. 
a roi Moyer v. Perkins, 89 Nebr. 
59, 130 NW 986, AnnCasi912C 468. 
NN. H..-Fairbanks v. Childs, 44 N. 


H. 458. 


FENCES 


Until 


thereof.38 


[§ 14] 


shall make and 


N. J.—Titman v. Smith, 61 N. J. 
L. 191, 38-A 810; Castner v. Riegel, 
54 N. J. L. 498, 24 A 484. 

» N. Y.—Adams v. Van Alstyne, 25 

N. Y. 232; Burger v. Kortright, 4 

Johns. 414. 

Abhay RB erg yee v. Bradly, 3 Coldw. 
Vt.—Saxton v. Bacon, 31 Vt. 540. 
Wis.—Voelz v. Breitenfield, 68 

Wis. 491, 32 NW 757; Farr v. Spain, 

67 Wis. 631, 31 NW 21; Butler v. Bar- 

low, 2 Wis. 10. 

N. B.—Doherty v. McDevitt, 31 N. 
B. 526. 

Ont.—Delamatter v. Brown, 13 Ont 
WR 862. 

[a] The statutes apply, by their 
express terms, so as to authorize and 
require, on proper application to the 
fence viewers, an assignment of the 
parts of the fence which each land- 
owner is to construct where no fence 
has been erected and one is desired; 
and an assignment of the shares 
which each party is to keep up and 
maintain, where an existing fence is 
out of repair and the share of each 
party therein has never been adjust- 


ed. O’Malley v. Meyer, 221 Mass. 198, 


108 NE 1066. 
Fence viewers generally see infra 


§§ 25-85. 

32. Conn.—Guyer v. Stratton, 29 
Conn. 421. 

Mass.— Sears v. Charlemont, 6 
Allen 437. 

Nebr.—Burr v. Hamer, 12 Nebr. 


483, 11 NW 741. 
N. H.—Glidddn v. Towle, 31 N. H. 
147; York v. Davis, 11 N. H. 241. 
N. J.—Castner v. Riegel, 54 N. J. 
L. 498, 24 A 484; Coxe v. Robbins, 9 
. J. L. 384; Miller v. Barnet, 5 N. 
J. Li. 643. 
AR y.—Adams v. Van Alstyne, 25 


yo Min veeiee 
Tenn.—Stallcup v. Bradly, 3 Coldw. 


406. 

Wis.—Farr v. Spain, 67 Wis. 631, 
31 NW 21. 

[a] Agreed division altered by 


viewers.—Fence viewers have no au- 
thority to divide a partition fence 
where a division already exists by 
agreement. So where such an agree- 
ment has been made, and upon ap- 
plication of ane of the parties fence 
viewers make another division, plac- 
ing upon the other party the bur- 
den of maintaining an additional por- 
tion of the fence, such action by the 
fence viewers is beyond their au- 
thority, and in the absence of any 
remedy being provided im the stat- 
ute the injured party may have the 
division set aside in an action in 
the nature of a suit in equity. Rob- 
ertson v. Bell, 36 Kan. 748, 14 P 160. 

[b] Division by one party.—One 
of two adjoining owners may not 
choose what half of a division fence 
he will build, and having built it 
reauire his neighbor to build the 
other half. The matter must be de- 


[250.J3.] 1023 


is of the same force and effect as a division by the 
fence viewers under the statute.?? Where adjoining 
owners divide a partition fence for maintenance un- 
der the statute, the agreement inures to their gran- 
tees.** A positive disagreement is not necessary to 
give the fence viewers jurisdiction; the absence of a 
binding agreement is sufficient,?®> except perhaps in 
cases of prescription.®® 
not necessary to assign the whole of a fence between 
adjoining owners; a division of a part is legal.37 
In other jurisdictions the statutes contemplate a 
division of the whole fence and not merely a part 


In some jurisdictions it is 


_2. Equality. The statutes generally con- 
tain provisions designed to secure equality of bur- 
den, such as provisions that each adjoining owner 


maintain one half or a just pro- 


portion of the fence, or that the fence shall be di- 
‘vided into equal shares.°° 


Some statutes are con- 


cided by the fence viewers. Markin 
v. Priddy, 39 Kan. 462, 18 P 514. 

[ec] Recorded agreement. — Fence 
viewers are without jurisdiction to 
make an assignment when a written 
agreement has been made and record- 
ed under a statute providing that 
such a partition shall be forever 
binding on the parties, assigns, and 
successive owners and _ occupants. 
Glidden v. Towle, 31 N. H. 147; York 
v. Davis, 11 N. He 241. 

33. Thayer v. Arnold, 4 Metc. 
(Mass.) 589; Adams y. Van Alstyne, 
25° N.Y.) 232; Bushysv2 .Braimardsee 
Cow. (N. Y.) 78, 13 AmD 513; Adair 
Le eee (Tex. Civ. A.) 165 SW 

[a] Thus a binding division may 
be made by agreement of the parties, 
appointing third persons who are not 


official viewers to divide the fence. » 


Adair v. Stallings, (Tex. Civ. A.) 165 
SW 140. 

34. Yoakum v. Davis, 162 Mo. A. 
253, 144 SW 877. 

35. Gliddem v. Towle, 31 N. H. 147; 
York v. Davis, 11 N. H. 241. 

36. Adams v. Van Alstyne, 25 N. 
¥.$232;5. York:v. Davis, 1LON. ie 24a, 

37. Prescott v. Mudgett, 13 Me. 
rere Alger v. Pool, 11 Cush. (Mass.) 
[a] Division of part in dispute.— 
When a portion of a fence has been 
divided by agreement of the adjoin- 
ing owners, the residue may legally 
be divided by the fence viewers. 
Prescott v. Mudgett, 13 Me. 423. 

38. Castner v. Riegel, 54 N. J. L. 
498, 505, 24 A 484; Poirier v. Ladou- 
ceur, 24 RevdeJur 117. 

“Jurisdiction to make any deter- 
mination in respect to this fence is 
also shown not to exist by the mere 
proof that it comprises only a part 
of the whole division fence between 
the Iands of the parties. The act 
plainly contemplates a division of 
the whole fence, and neither party 
can invoke its mid to divide it by 
peacemeal.”’ Castner v. Riegel, supra. 

[a] Irregularity.—Where the land 
inspector has jurisdiction to divide 
a line fence, or make a new division, 
he must divide the whole fence, and 
not a part only. He acts irregularly 
in dividing only a portion of the 
fence, and under those circumstances 
the court cannot give effect to such 
proceedings and to such a_ division. 
Poirier v. Ladouceur, 24 RevdeJur 
TUR 

39. 

Colo.—Maudlin v. Hanscombe, 
Colo. 204, 20 P. 619. 

Conn.—Sharp vy. Curtiss, 15 Conn. 
526; Studwell v. Ritch, 14 Conn. 292. 

Tll.— Hale v. Andrews, 75 Ill. 252; 
Buckman v. Watts, 162 Ill. A. 167; 
Selover -v. Osgood, 52 Ill. A. 260. 

Me.—Prescott v. Mudgett, 13 Me. 


423. 
Hill, 2 Mete. 180. 


Mass.—Newell v. L 
Mich.—Curtis v. Leasia, 78 Mich. 


See statutory provisions; an 
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strued to require each owner to build and maintain 
a portion that is equal, with reference to the cost 
and expense of construction and maintenanee,’® or 
with regard to the conveniences of fencing.21 To 
secure equality of shares it is not necessary that the 
whole portion of the fence assigned to each owner 
should be contiguous.*? 

[§ 15] 38. Redivision. If the land of one ad- 
joining owner is sold in different parcels after a 
division of a partition fence, either by agreement or 
under the statute, so that new coterminous proprie- 
tors are introduced, each one extending over a part 
only of the line so divided, a new adjustment and 
division becomes necessary.*? Where, after a fence 
between adjoining landowners has been divided 
throughout the whole length, one of the owners lays 
a part of the land on the line in common or takes 
such other steps as relieve him from further con- 
tribution to maintain the fence there,** the other 
owner will be entitled to a new division of the rest 
of the fence.*® 

[§ 16] C. Contribution to Cost of—1. In Gen- 
eral. The statutes generally provide that, where one 
adjacent owner does not construct or maintain his 
portion of a partition fence, the other adjacent 
owner may construct all of it or make all necessary 


480, 44 NW 500; Johnson vy. Wing, 3 
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difficult, together with a portion also ) 


: = [§§ 14-16 
repairs, and may recover from the defaulting owner 
the.value of his proper share of such construction 
or maintenance,** after compliance with conditions 
precedent.*7 In some states the statutes provide for 
the construction or repair of partition fences by 
township trustees at the expense of a defaulting 
landowner.*® To authorize recovery under a statute 
the case must of course be brought within the 
terms of the statute.*® Generally an action to re- 
cover contribution cannot be maintained unless the 
fence is built upon the line which divides the prem- 
ises of the parties, if this is known and undis- 
puted ;®° but if parties use a fence as a partition 
between their lands it is wholly immaterial whether 
it is on the exact boundary line, so far as the obliga- 
tion to maintain the fence or contribute to its con- 
struction is concerned;°! and if there is in reality - 
a partition fence, the fact that the line is in dis- 
pute does not relieve from the duty of contributing 
to maintenance,” nor oust the proper tribunal of 
jurisdiction to enforce the duty.°* Where the owner 
of land which has been uninclosed incloses it, he is 
required to pay one half or a just proportion of the 
value of a partition fence already standing to the 
owner who erected it.64 But the owner of lands 
which remain uninelosed cannot be charged with the 


Mo.—Brawner v. Langton, 57 Mo. 


Mich. 163. i of the more remote and more diffi- | 516. 
Mont.—Hoar vy. Hennessy, 29 Mont. | cult.” Prescott v. Mudgett, 13 Me. Nebr.—Burr v. Hamer, 12 Nebr. 
253, 74 P 452. 423, 4, ; 483, 11 NW 741. 
Nebr.—Burr v. Hamer, 12 Nebr. 43. Wright v. Wright, 21 Conn. N. H.—Fairbanks v. Childs, 44 N. 
329; Walker v. Wetherbee, 65 N. H.|H. 458. 


483, 11 NW 741. 
N. H.—Dean v. Sullivan R. Co., 22 


656, 660, 23 A 621; Pitman v. Gale, N. 


aoe J.—Coxe v. Robbins, 9 N.-J. L. 


N. H. 316. 

N. J.—Titman v. Smith, 61 N. J. 
L. 191, 38 A 810; Casther v. Riegel, 
Oa Ne ede. 498 24 484; Coxe v. 
Robbins, 9 N. J. L. 384. 

R. I.—Tower v. Providence, ete., 
R. Co., 2 R. I. 404 (proper portion). 

Vt.—Carpenter v. Cook, 67 Vt. 102, 
30 A 998. 

Ont.—Cook v. Tate, 26 Ont. 403. 

{a] The Indiana statute (1) pro- 
vides that, except when otherwise 
specially agreed, partition fences 
shall be maintained equally by both 
parties. In the absence of agree- 
ment, “‘under these provisions, it is 
the duty of the adjoining landown- 
ers jointly to build and maintain 
partition fences.” Lowe v. Guard, 
11 Ind. A. 472, 39 NE 428, 429, 54 
AmSR 511. (2) “The statute re- 
-quires that a lawful partition fence 
shall be maintained throughout the 
year by both. In such a case, each 
would be required to contribute a 
just proportion to the maintenance of 
the whole.’? Bruner v. Palmer, 108 
Ind. 397, 399,.9 NE 354: 

40. McCormick v. Tate, 20 III. 
334; Holbrook v. McBride, 4 Gray 
(Mass.) 215; Newell v. Hill, 2 Metc. 
(Mass.) 180; Rust v. Low, 6 Mass. 
90; Peo. v. Dewey, 1 Hun (CN. Y.). 
529; Milligan v. Wehinger, 68 Pa. 
235; Rohrer v. Rokrer, i8 Pa. 367; 
Painter v. Reece, 2 Pa. 126. y 

41, Titman v. Smith, 61 N. J. L. 
191, 88 A 810; Castner v. Riegel, 54 
N. J. L. 498, 24 A 484. 


‘42. Prescott v. Mudgett, 13 Me. 
423. 
[a] Reason for rule.—“The stat- 


ute requires, that partition fences 
should be divided in equal halves; 
in other words, equally. Each 
should make half the. fence; but it 
is not necessarily to be understood, 
that the whole portion of each 
should be contiguous. Ome portion 
may be more distant from the resi- 
dence of both parties, than the other; 
or may be from the nature of the 
ground more expensive or difficult to 
make. Equality would in such case, 
be best promoted by assigning to 
each a portion of the nearer and less 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


63 N. H. 75; Castner v. Riegel, 54 N. 
J. L. 498, 24 A 484; Adams v. Van 
Alstyne, 25 N: Y. 232. 

“A yreasomable construction of the 
statute is, that the division fence 
made by owners of adjoining lands 
under improvement, in writing, and 
recorded in the town records, is bind- 
ing upon the parties and all suc- 
ceeding owners and occupants of the 
land until the line is severed by a 
conveyance of a part of the land on 
one side when new divisions of the 
severed line are authorized.’ Wal- 
ker v. Wetherbee, supra. 

44, See supra § 12. 

45. Jones v. Perry, 50 N. H. 134; 
Chamberlain v. Reed, 14 Hun (N. Y.) 
403, 408. . 

“The action of the defendant in 
removing the portion of the fence 
adjoining his wood-land and in re- 
lieving himself, through the deter- 
mination #f the fence viewers ren- 
dered on his application, from a duty 
of further maintaining it, must be 
regarded as a rescission on his part 
of the previously existing arrange- 
Mente: this view is correct, 
the plaintiff may proceed de novo 


to have the division fence appor- 


tioned, and if a dispute arises’ be- 
tween him and the defendant as to 
the proportion to be maintained by 
each, the fence viewers may be 
called in to settle it.” Chamberlain 
v. Reed, supra. 

46. Conn.—Mosman v. Sandford, 
Ee 23; Fox v. Beebe, 24 Conn. 


Tll.—Hale v. Andrews, 75 Ill. 252; 
McCormick vy. Tate, 20 Ill. 334; Buck- 
man v. Watts, 162 Ill. A. 167; Dex- 
ter v. Heaghney, 47 Ill. A. 205. 

Iowa.—Farmer v. Young, 86 Iowa 
382, 52 NW 279; McKeever v. Jenks, 
59 Iowa 300, 18 NW 295; Talbot v. 


‘Blacklege, 22 Iowa 572. 


Kan.—Griffith v. 
Kan. 93, 119 P 548. 
i me v. Wilson, 3 Dana 

Mass.—Sears v. 
Allen 437. 

Minn.—Boenig v. 
Minn. 307. 


Carrothers, 86 


Charlemont, 6 


Hornberg, 24 


Pa.—Stoner v. Hulsicker, 47 Pa. 
514; Stephens v. Shriver, 25 Pa. 78; 
Roberts v. Sarchet, 14 Pa. Co. 372. 

Wis.—Voelz v. Breitenfield, 68 Wis. 
491, 32 NW 757; Farr v. Spain, 67 
Wis. 631, 31 NW 21. 

N. S.—Cross v. Legag, 41 N. S. 419. 

Eng.—Williams v. Marsh BHstates 
Ltd., 19 Austr. C. L. R. 665; Higgins 


Vv.) Berry; 6 Austr. Cy Jaen, eels 
Goldsbrough, Mort. & Co., Ltd. vy. 
Larcombe, 5 Austr. C. L. R. 2638. 


By and against whom remedies 
available see supra § 10. 

47. See infra § 21, 

48. Bartlett v. State, 186 Ind. 16, 
114 NE 692; State v. Burkit, (Ind.) 
108 NE 113; Tomlinson v. Bainaka, 
163 Ind. 112, 70 NE 155; State v. 
Kemp, 141 Ind. 125, 40 NE 661; Deem- 
pane Knight, 55 Ind. A. 397, 103 NE 

49, Robillard v. Beaupre, 68 Ill. 
A. 103; Kinney v. Kinney, 104 Iowa 
703, 74 NW 688, 40 LRA 626. 
ree Kennedy v. Owen, 131 Mass. 

[a] New fence on line.—Where 
one of two adjoining owners has 
erected, when the two_ properties 
were both his, a fence which was 
not on the division line between the 
two lots, he may be made to con- 
tribute toward building a fence on 
the division line, it mot appearing 
that the existing fence had been 
maintained as a substitute for a 
division fence or to avoid contribu- 
tion thereto. Odenwelder v. Frank- 
enfield, 153 Pa. 526, 26 A 97. 

Necessity of location on line gen- 
erally see infra § 36, 

51. McAvoy v. Saunders, 161 Iowa 
651, 1483 NW _ 548;' Card v. Dale, 67 
Iowa 552, 25 NW 774. 

52. Robb vy. Brachmann, 24 Oh: 
St. 3; Trego v. Pierce, 119 Pa. 139, 
12 A 864; Stephens v. Shriver, 25 Pa. 


53. Stephens v. Shriver, 25 Pa. 78. 

54. Cal.—Bliss v. Sneath, 103 Cal. 
43, 36 P 1029. 

Colo.—Maudlin v. Hanscombe, 12 
Colo. 204, 20 P 619. - 

Ill. Hale v. Andrews, 75 Tll. 252. 


§§ 16-21) 


expense of or be compelled to contribute to the cost 
of a partition fence for the sole benefit of his 
adjoining owner.®® 

[§ 17] 2. Amount of Recovery—a. In General. 
Under some statutes the amount recoverable extends 
to and is limited by one half of the value of the 
fence.°® The value of the fence in the condition in 
which it is found, rather than the cost or worth of 
the materials and labor entering into its construc- 
tion or repair, is controlling.6? Some courts hold 
that half the value of a fence may be recovered, 
although it is a better or more expensive one than 
would have satisfied the requirements of the stat- 
ute;°5> but other courts hold that contribution can 
be enforced only for a legally sufficient fence.5® At 
any rate one who builds or repairs a fence must act 
reasonably, and has no right to be extravagant either 
in materials or work.®° No recovery can be had for 
the cost of unnecessary rebuilding.®! Other statutes 
allow the party building the entire fence to recover 


‘all the damages arising from the neglect of the 


other.®? 

[§ 18] b. Double Value. In some jurisdictions, 
by statute, a landowner who builds such part of a 
fence or makes such repairs as the adjoining owner 
should have built or made may recover from the 
owner who is in default double the expense or value 
of his portion of the fence or repairs.®* Such stat- 


Iowa.—Farmer v. Young, 86 Iowa 
382, 53 NW 279; Bodell v. Nehls, 85 
Iowa 164, 52 NW 123. 
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duly expensive or ornamental fence 
and impose the cost of it as.a lien 
upon an unwilling neighbor.” 


[25C.5.] 1025 


utes being penal as well as remedial are strictly con- 
strued, and will not be extended to cases not clearly 
within their provisions;°¢ and all proceedings pre- 
seribed by such statutes must be strictly followed.® 

[§ 19] 3. Lien for Cost of Construction or Re- 
pair. It is sometimes provided by statute that the 
expenses of building or repairing a fence shall be a 
hen on the land of the owner who is in default.® 
Such a statute is a proper exercise of the police 
power inherent in the state.® 

[§ 20] 4. Actions to Enforce—a. Nature and 
Form. Contribution may be enforced in a civil 
action,®® but cannot be collected as a special tax.®? 
Except where the action or proceeding is one to en- 
force a statutory lien, in which case it is one in 
rem,’° calling for the exercise of the equity powers 
of the court,’1 an action brought under a statute to 
enforce contribution for building or repairing a par-. 
tition fence is legal in its nature.7? An action on 
the case is the proper one for this purpose,’* and 
assumpsit will not lie;7* but where a custom exists,’® 
or there is an agreement 7® to pay half of the 
expense, assumpsit will le. 

[§ 21] b. Conditions Precedent. Unless the ob- 
ligation sought to- be enforced rests upon a deed,"’ 
or upon agreement,’® whatever proceedings are pre- 
seribed by statute for the determination of the value 
of the fence or of other matters by the fence 


the portion assigned to the delin- 
quent, and not a part only. Cobb 


In this |v. Corbitt, 78 Me. 242, 3 A 732. 


stock. - 


La.—Miller v. Mischeler, 9 La. A. 
(Orleans) 29. 


Minn.—Boenig v. MHornberg, 24 
Minn. 307. 

Mo.—Mackler v. Cramer, 32 Mo. 
A. 542. 


Mont.—Hoar v. Hennessy, 29 Mont. 
253, 74 P. 452. 

Tenn.—Stallcup Vv. Bradly, 3 
Coldw. 406. 

Equality of burden generally see 
supra § 14. 

55. Boucherau v. Guilne, 116 La. 
534, 40 S 863; McDorman y. Ballard, 
94 Oh. St. 183, 113 NE 836; Alma 
Coal Co. vy. Cozad, 79 Oh. St. 348, 87 
NE 172, 20 LRANS 1092 (upon con- 
stitutional grounds). Contra Nicho- 
pas vy Turner,’ 10° ‘Oh? Cir: Ct. N? 8: 
09. 

Limitation of statute to inclosed 
property generally see supra 8 tals 

56. Miles v. Tomlinson, 110 Iowa 
$22, 81 NW 587; Griffith v. Carroth- 
ers, 86 Kan. 93, 119 P 548. 


57. Robb v. Brachmann, 24 Oh. 
St. 3. 
[a] The value “may or may not 


equal the cost, depending, among 
other things, upon what economy 
was used in its construction, the 
suitableness of the materials, the 
character of the work, and whether, 
by reason of decay or other cause, 
it has deteriorated in value.” Robb 
vy. Brachmann, 24 Oh. St. 3, 11. 

58. Robb v. Brachmann, 24 Oh. 

t 
Griffith v. Carrothers, 86 Kan. 
548. 

Guyer v. Stratton, 29 Conn. 
421; Griffith v. Carrothers, 86 Kan. 
93, 95, 119 P 548. 

“Tf a party builds the whole of a 
division fence, as he may, he is 
necessarily limited to ome of the 
character known as a legal fence 
and to a reasonable selection and use 
of material and workmanship. He 
can compel the adjoining owner to 
contribute his share of a fence built 
out of materials and of the height, 
size and character of the fence pre- 
scribed in the statute and which is 
reasonably adapted to the purpose of 
restraining or turning ordinary 
He can not build an un- 


[25 C. J.—33] 


case the court held that trees so 
large as to be suitable for telephone 
poles and fence posts could not be 
treated as part of the fence or in- 
cluded in its value. Griffith v. Car- 


rothers, supra. 

61. Trego v. Pierce, 119 Pa. 139, 
12 A 864. 

[a] Thus, where it appeared that 


after a report of fence viewers de- 
fendant rebuilt his portion of the 
fence in substantial accordance 
therewith, and that plaintiff, dissat- 
isfied with the style and kind adopt- 
ed, of her own motion took it down 
and built a new one in its place, she 
was not entitled to recover the cost 
thereof from defendant. Trego v. 
Pierce, 119 Pa. 139, 12 A 864. 

62. Mitcheson v. Norse, 9 Ky. Op. 
683; Burr v. Hamer, 12 Nebr. 4838, 11 
NW 741; Sargent v. Slack, 47 Vt. 
674, 19 AmR 136; Saxton v. Bacon, 31 
Vt. 540. 

63. Conn.—Fox v. Beebe, 24 Conn. 
271, 

Me.—Goodwin v. Hodgkins, 107 
Me. 170, 77 A 711;'Cobb v. Corbitt, 
78 Me. 242, 3 A 732; Abbott v. Wood, 
22 Me. 541; Eames v. Patterson, 8 
Me. 81. 

Mass.—-Leonard vy. Lyon, 210 Mass. 
248, 96 NE 670; Day v. Dolan, 174 
Mass. 524, 55 NE 384; Fay v. Hliiott, 
154 Mass. 587, 28 NE 1052; Kennedy 
v. Owen, 131 Mass. 431; Rust v. 
Low, 6 Mass. 90. } 

Minn.—McClay v. Clark, 42 Minn. 
363, 44 NW 255. 

N. H—Piper v. Piper, 60 N. H. 
98; Fairbanks v. Childs, 44 N. H. 458. 

R. I.—Howland v. Howland, 14 R. 
T.. .560. 

Wis.—vVoelz v. Breitenfield, 68 Wis. 
491, 32 NW 757; Farr v. Spain, 67 
Wis. 631, 31 NW 21. i 

64, Goodwin v. Hodgkins, 107 Me. 
170, 77 A 711;. Cobb v. Corbitt, 78 
Me. 242, 3 A 732; James _v. Tibbetts, 
60 Me. 557; Abbott v. Wood, 22 Me. 
541; Kennedy v. Owen, 131 Mass. 
431: Voelz v. Breitenfield, 68 Wis. 
491, 32 NW 757; Butler v. Barlow, 2 
Wis. 10. 

Under the Maine statute the 
person seeking to recover such 
double value must have built all of 


Construction of statutes generally 
see supra § 9. 

65. Me.—Goodwin v. Hodgkins, 
LOT MOS 10, i Aen eh Ls ris Save 
Haynes, 68 Me. 5385; Hames v. Pat- 
terson, 8 Me. 81. 

Mass.—Sears — v. 
Allen 437. 

Done che Carpenter v. Vail, 36 Mich. 
R. I—Franklin v. Wells, 6 R. I. 


422. 
Wis.—Voelz v. _ Breitenfield, 68 
Wis. 491, 32 NW 757. 
. Cal.—Gonzales v. Wasson, 51 
Cal. 295. ' ! 
Ind.—Collins v. Wilber, 173 Ind. 
361, 89 NE 872; Tomlinson v. Bain- 
aka, 70 NE 155; Burck v. Davis, 


35 Ind. A. 648, 73 NE 192. 
Mich.—Gilson vy. Mumson, 114 Mich. 


Charlemont, 6 


671, 72 NW 994. : 

Pa.—Foulkrod vy. Aukenbrandt, 28 
Pa. Co. 493. ‘be 

Wis.—Farr v. Spain, 67 Wis. 631, 
31 NW 21. 

67. Gilson v. Munson, 14 Mich. 
671, °72 NW 994 [foll Vincent. v. 
any ea 155 Mich. 614, 119 NW 


68. Ready v. Schmith, 52 Or. 196, 
95 P 817. 
69. Brown v. Warner, 159 Mich. 
274, 123 NW 1118. 
70. Collins v. Wilber, 173 Ind. 
861, 89 NE 372. - 
71. Tomlinson v. 163 
Ind. 112, 70 NE 155. 
. Farr v. Spain, 67 Wis. 631, 31 
NW 21. 
Sharp v. Curtiss, 15 Conn, 
526; Sanford v. Haskell, 50 Me. 86; 


73. 
Eames v. Patterson, 8 Me. 81; How- 
land v. Howland, 14 R. I. 560. 


Bainaka, 


74. Howland v. Howland, 14 R, I. 
oO. Walker v. Chichester, 4 8S. C. 
ve. Strong v. Slicer, 33 Vt. 466. 

77. Kennedy v. Owen, 134 Mass. 
7a a Rust, v.. Low, 6, Mass, 90; 


78. 
Mackler v. Cramer, 32 Mo. A. 542. 
[a] Reason for rule.—‘‘An agree- 
ment between such owners in rela- 
tion to the erection of a division 
fance is not within the statute.... 
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viewers 7° must be taken before an action will lie 
to recover contribution.®° These rules, however, are 
not universally adopted. In one jurisdiction the ap- 
pointment of viewers, although provided for by stat- 
ute, is not a condition precedent to recovery.®! In 
another jurisdiction it is held that, although the 
parties have by agreement fixed the part of a di- 
vision fence each is to keep in repair, a finding by 
the fence viewers, as provided by statute, of the 
necessity of repairs or rebuilding is a condition pre- 
cedent to recovery from the defaulting owner.®? 
Where the statute makes no provision for fence 
viewers, an appraisal by them is not necessary to 
entitle an adjoining owner to maintain an action 
for the recovery of the expense of building or repair- 
ing a partition fence.** 

Demand. Before bringing an action against the 
defaulting owner a demand for the amount claimed 
to be owing by him, as shown by the award of the 
fence viewers if such an award is necessary, must 
be made.§* The exhibition to the delinquent of the 
proper certificate, accompanied by a request of pay- 
ment of the amount, is a sufficient demand.®* The 
demand need not include a detailed statement or 
itemized account of costs and expenses.%¢ 

Consultation with adjoining owner. Where a stat- 
ute provides for proceedings to enforce contribu- 
tion in case the adjoining owners cannot agree, and 
to determine the amount to be paid by each, there 
is no implied condition precedent that the moving 
party must consult the other concerning the kind 
of fence to be built and probable cost, before build- 
ing, in order to recover therefor.7 

[§ 22] c. Time to Sue and Parties. Under a 
statute providing for recovery unless the cost is paid 
within ‘‘one month after demand,’’ an action com- 
menced before the expiration of a month after de- 
mand for payment is prematurely brought.88 A stat- 
ute providing that a statutory lien for the expense 
of building or repairing a partition fence may be 
collected in the same manner as municipal claims 
are by law collected does not have the effect of re- 


FENCES 


~ [§§ 21-24 


quiring that a municipal corporation shall be made 
a party to the action or proceeding to enforce the 
hen.®° 

[§ 23] d. Pleading, Evidence, and Issues. 
Pleading. Plaintiff’s pleading must contain suf- 
ficient allegations of compliance with conditions pre- 
cedent 9° and of defendant’s duty to build or re- 
pair.°t Where the action is brought under a stat- 
ute which fixes the rights and duties of the parties, 
general allegations bringing the case within the 
statute are sufficient.°* Provisos not contained in 
the enacting clause of the statute need not be nega- 
tived.°8 An action to enforce a statutory lien being 
one in rem,®* the complaint therein need not contain 
the allegations necessary in an action on contract.®> 

Evidence. The certificates of the fence viewers 
are admissible in evidence,°* and in the absence of 
evidence to the contrary are sufficient evidence of the 
facts recited therein.®’? County records in which the 
certificates are recorded are admissible.°* In juris- 
dictions where the determination of these matters’ 
by fence viewers is not a condition precedent to tke 
action,®® the insufficiency of a fence1 and the ex- 
pense of building or repairing it? may be estab- 
lished by witnesses who know or can judge what it 
was. The burden is on defendant to show that his 
lands are not inclosed and are therefore within a 
statutory exception.® 

Issues. Where, in an action under a statute, de- 
fendant pleads a general denial, plaintiff must prove 
all the facts necessary to recovery under the stat- 
ute. The actual interest which the parties have in 
a fence is a question which cannot arise in an 
action for contribution brought under some stat- 
utes.® 

[§ 24] e. Trial. An action under statute to re- 
cover double the expense of building or repairing 
a partition fence is triable by jury.6 A jury trial is 
properly denied in an action to foreclose a statutory 
lien.?7 Where the action is tried before a jury, ques- 
tions of fact are to be determined by it.6 An affir- 
mative finding of fact that defendant’s land is not 


In all such cases the parties are 87. Johnson Frederick, 163 99. See supra § 21. 
left to their contracts. If the land-|Ala. 455, 50 S 910 1. Walker vy. Watrous, 8 Ala. 493, 
Owners cannot agree, either of them 88. Sanford v. Haskell, 50 Me, 86.|42 AmD 646. 
can erect the division fence and ob- 89. Foulkrod v. Ankenbrandt, 28 2. Perkins vy. Perkins, 44 Barb. 
tain the benefit of the statute. But | Pa. Co. 493. (N. Y.) 184; Bronk y. Becker, 17 
if they make an agreement, the 90. Meade v. Watson, 67 Cal. 591,/ Wend. (N. Y.) 320; Willoughby v. 
agreement and not the statute de-/8 P 311. Carleton, 9 Johns. (N. ‘Y.) 136. 
termines their rights.” Mackler v. [a] A demand is sufficiently al- 3. Deemer vy. night;9.b5, End.a As 
Cramer, 32 Mo. A. 542, 550. leged by stating the length of the|397, 103 NE 868. 

Validity of agreement see supra|fence, its value per rod, and half its 4 Tomlinson y. Bainaka, 163 

6. - 112, 70 NE) 155. 

79. See supra § 13; infra §§ 26-34. | close, 

80. Iowa.—Lease v. Vance, 28 
Iowa 501. was refused. 


Me,—Eames v. Patterson, 8 Me. 81. 


Mass.—O’Malley v. Meyer, 221 91. 

Mass. 198, 108 NE 1066. 92. 
Nebr.—Burr v. Hamer, 12 Nebr. 

483, 11 NW 741. 93. Tomlinson 
Pa.—Weaver v. Block, 18 Momntg.| Ind. 112, 


Co. 195. 

{aj An award founded upon an 94. 
award of fence viewers does not ac- 95. 
crue until such award is made.|89 NE 372 


value at the time of its use to in- 
and that on a certain day 5. 
plaintiff demanded such sum, which 6. 
Meade v. Watson, 67 
Cal. 591, 8 P 311. 

Sharp v. Curtis, 15 Conn. 526. 
Burck v. Davis, 35 Ind. A 648, 
73 NE 192; Rust v. Low, 6 Mass. 90. | 167. 
v. Bainaka, 
70 NE 155; 
Knight, 55 Ind. A. 397, 103 NE 868. 
See supra § 20. 

Collins v. Wilber, 173 Ind. 361, 


Moore v. Levert, 24 Ala. 310. 
Polgbs v. Spain, 67 Wis. 631, 31 


7, Tomlinson Vin 163 
Ind. 112; 70 NE 155. 
8 Buckman v. Watts, 162 Ill. A. 


Bainaka, 


163 


[a] TDlustration.—In/ an action to 
Deemer vy. 


recover the cost of trimming a hedge, 
the court said: “The questions of 
fact involved in this case as to 
whether the hedge was a division 
fence, and whether the various por- 


Snyder v. Bell, 32 Kan. 230, 4 P 71. 
81. Walker v. Watrous, 8 Ala. 493, 


82. Bigelow v. Burnside, 269 I1l. 
324, 109 NE 1045 [aff 193 Ill. A. 302]. 

83. Perkins v. Perkins, 44 Barb. 
(N. Y.) 134; Bronk v. Becker, 17 
Wend. (N. Y.) 320; Willoughby v. 
Carleton, 9 Johns. (N. Y.) 136. 

84 Bartlett v. Adams, 43 Ind. 
447; Sanford v. Haskell, 50 Me. 86; 
Lamb v. Hicks, 11 Metc. (Mass.) 496. 

85. Oxborough v. SBoesser, 30 
Minn. 1, 13 NW 906. 
ae Hollister v. Hollister, 35 Conn. 

ale \ 


, 42 AmD 646. 


96. Day v. Dolan, 174 Mass. 524, 
55 NE 384. . 

[a] Certificates of de facto off- 
cers.—Although no record of the ap- 
pointment of certain persons as 
fence viewers is offered in evidence, 
yet where they acted as such and 
their authority was never challenged 
by defendant, their certificates are 
admissible as the acts of de facto 


officers. Day v. Dolan, 174 Mass. 524, 
55 NE 384. 

97. Day v. Dolan, 174 Mass, 524, 
55 NE 384. 


98. Burck v. Davis, 35 Ind. A. 648, 
73 NE 192. 


tions had be@n allotted to plaintiff 
and defendant to be maintained by 
them, and whether plaintiff cut or 
trimmed his portion of the fence, 
and whether or not there was a fail- 
ure on the part of defendant to trim 
or cut his portion as required by the 
Statute, and whether defendant de- 
sired to keep and maintain the north 
30 rods of the east line as a wind- 
break and had given plaintiff notice 
thereof, and whether plaintiff 
trimmed defendant’s portion of the 
hedge to a height of less than 4 
feet and if so whether any damage 
was occasioned thereby, were all 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 24-26] 


within a statutory exception need be made;? a fail- 
ure to make any finding is equivalent to a finding 
that the land is not within the excepted class.1° 

[§ 25] D. Fence Viewers—l. Appointment or 
Election and Qualification. It is commonly pro- 
vided by statute that certain named local officers, 
such as township assessors, township trustees, com- 
missioners of highways, or county commissioners, 
shall be ex officio fence viewers in their respective 
jurisdictions.1+_ Some of these statutes also provide 
for the determination of a particular controversy by 
a less number than all the viewers in the town or 
precinct, the selection of the particular viewers be- 
ing made by the complaining party on proper notice 
to the adverse party.!* Under other statutes fence 
viewers are elected as special officers. As fence 
viewers are quasi public officers, proof of their hav- 
ing acted officially is prima facie evidence of their 
appointment or election and qualification,/* and the 
party proceeded against is bound to take notice that 
they are fence viewers,'® except in cases where they 
have been appointed or qualified a short time pre- 
vious to their action.t® It is not necessary that their 
office should be proved by record.1* At common law, 
_and under statutes not expressly providing what 
shall constitute disqualification, a fence viewer who 
is: related to one of the parties within the fourth 
degree, by consanguinity or affinity, is disqualified 
to act.18 But the parties may waive such disquali- 
fication,!® or the objection that the board of viewers 
is defectively constituted.2° It is essential to the 
qualification of fence viewers that they take an oath 
of office,?1 but this requirement may also be waived 
by failure to object at the time of the hearing;?? 
it is not absolutely essential to the validity of their 


execution of it, 
on 


. questions of fact for the determina- 
tion of the jury upon the considera- 
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until the very day 
which their notice bears date, 
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proceedings or actions based thereon.2? ‘It is not 
necessary that there should be any record of their 
taking the oath.24 

[§ 26] 2. Powers, Duties, and Jurisdiction. The 
duties and functions of fence viewers are judicial in 
their nature.2> However, they do not constitute a 
court ;7° and some courts deem their functions to be 
more analogous to those of appraisers and inspectors, 
and other boards of that character, than of judges 
or of courts.?’ Their duties are sometimes viewed 
as analogous to those of arbitrators.28 The statutes 
of various jurisdictions confer on fence viewers part 
or all of the following powers relating to partition 
fences, in cases where the adjoining landowners do 
not agree ?® and due notice of the proceedings is 
given ;°° to assign to adjoining owners their due por- 
tions of a fence for erection or maintenance;*! to, 
pass on the necessity of a fence;*? to prescribe the 
time within which a fence shall be built ;** to inspect 
an existing fence;** to pass on the sufficiency of a 
fence;*> to determine the need for repairs or re- 
building ;°* to determine the value of a fence built 
wholly by one adjoining landowner;** to fix the 
amount which shall be paid to the. owner erecting 
or repairing the fence by the other owner;** and to 
determine all controversies arising under the stat- 
utes relating to partition fences.*® The statutes of 
the different jurisdictions vary and some of the 
powers enumerated above, while given by the stat- 
utes of some states, are withheld by the statutes of 
other states.4° The powers of viewers are limited 
strictly to those given by statute, and when they 
exceed those limits their determinations are void.*! 
They have no power to require one owner to build 
a part of the portion of the fence assigned to the 


Richards, 34 Pa. Super. 624. See 
Miles v. Tomlinson, 110 Iowa 322, 


tion of all the evidence in the case.” 
puckman v. Watts, 162 Ill. A. 167, 
169. 

9. Collins v. Wilber, 173 Ind. 361, 
89 NE 372. 

10. Collins v. Wilber, 173 Ind. 361, 
89 NE 372. 

11. See statutory provisions; and 
Bigelow v. Burnside, 269 Ill. 324, 109 
NE 1045. 

12. Thompson v. Bulson, 78 Ill. 
277; Hale v. Andrews, 75 Ill. 252; 
Scott v. Jackson, 93 Ill. A. 529. 

13. Bradford v. Hawkins, 96 Me. 
484, 52 A 1019 (holding that the 
office of fence viewer must either be 
filled by election at the annual town 
meeting, or by appointment by the 
selectmen, the latter not being au- 
thorized to act as viewers under the 
Maine statute). ; 

14. Hollister v. Hollister, 35 
Conn. 241. 

[a] Acquiescence of owners pres- 
ent.—Where persons act as fence 
viewers without objection on the 
part of landowners who were pres- 
ent or represented at the hearing, a 
finding that they are fence viewers 
de facto at least is justified, although 
no evidence of their appointment is 

introduced. Day v. Dolan, 174 Mass. 


524, 55 NE 384 See Malone v. 
Faulkner, 11 U. C. Q. B._116, 123 
(where the court said: ‘We think 


the award of the fence viewers was 
binding under the statute; and 
though there was no evidence of 
their regular appointment, it is suffi- 
cient that they were the officers de 
facto to whom both parties sub- 
mitted themselves for settling the 
dispute between them’’). 

Beale, 15 Pick. 123. 


15. Rowe v. i 
16. Rowe v. Beale, 15 Pick. 123, 
125 (where it appeared that “they 


were chosen six months before, and 
had not taken the oath, or done any 
act to manifest their acceptance of 
the office or to qualify them for the 


and probably for this very service. 
Nor did the subject matter unequivo- 
cally indicate, that they were act- 
ing in that capacity’’). 

17. Day v. Dolan, 174 Mass. 524, 
55 NE 384. 

18. Conant v. Norris, 58 Me. 451 
(holding a brother-in-law of one of 
the parties disqualified); Sanborn v. 
Fellows, 22 N. H. 473 (reviewing the 
authorities and holding an uncle of 
one of the parties disqualified and 
the proceedings void). 

[a] Reason for the rule.—‘It is 
so obvious a principle of justice, 
that all persons who are to act as 
judges, should be impartial, without 
any interest of their own in_ the 
matter of controversy, and without 
any such connexion with the parties 
in interest, as would be likely, im- 
properly, to influence their judgment, 
that it is hardly possible to doubt 
that such impartiality was required 
by the Common Law.... The duties 
of fence-viewers, we think of a 
character chiefly judicial.”’ Sanborn 
vy. Fellows, 22 N. H. 4738, 481. 

19. Robb v. Brachman, 38 Oh. St. 
423 (waiver by failure to object 
until after award). 

20. Kellogg v. Brown, 32 Conn. 
108 (single selectman acting as 
board). 

21. Hartshorn v. Schoff, 51 N. H. 
316, 58 N. H. 197; Glidden v. Towle, 
31 N. H. 147; Gallup v. Mulvah, 26 
N. H. 132; Hannigan v. McLeod, 48 
N. S. 340. 

22, Hartshorn v. Schoff, 51 N. H. 
316, 58 N. H. 197; Glidden v. Towle, 
31 N. H. 147; Gallup v. Mulvah, 26 
INH hoc. 

23. Shriver v. Stevens, 20 Pa. 138. 

24. Day v. Dolan, 174 Mass. 524, 
55 NE 384. 

25. Pickerell v. Davis, 164 Iowa 
576, 146 NW 34; McClay v. Clark, 42 
Minn. 363, 44 NW 255; Sainborn v. 
Fellows, 22° N. H. 473; Turner |v. 


81 NW 587 (viewing and determina- 
tion of costs and fees a judicial ay 


26. Sariborn v. Fellows, 22 N. H. 
473> ~Turner_ “vi “Richards; >534 Pa. 
Super. 624, 4 
one Edgerton v. Moore, 28 Conn. 


28. Miller v. McKenzie, 14 Ont 
WR 542. 
29. See supra § 13; infra notes 


30-39. 

30. See infra §§ 27-30. 

31. See gupra § 13. 

32. O’Malley v. Meyer, 221 Mass. - 
198, 108 NE 1066. 
ota Peschongs v. Mueller, 50 Iowa 

384. Johnson v. Frederick, 163 Ala. 
455, 50 S 910; Bigelow v. Burnside, 
269 Ill. 324, 109 NE 1045 [aff 193 Ill. 
A. 302]. 

35. O’Malley v. Meyer, 221 Mass. 
198, 108 NE 1066. 

36. Bigelow v. Burnside, 269 Ill. 
324, 109 NE 1045 [aff 193 Ill. A. 


Peschongs v. Mueller, 50 Iowa 


38. Johnson v. Frederick, 163 Ala. 
455, 50 S 910. 

89. Little v. Laubach, 183 Iowa 
1370, 168 NW 155; Pickerell v. Davis, 
164 Iowa 576, 146 NW 34. 

40. See statutory provisions. 

41. Ill—Campbell v. Feyerabend, 
Sor Lil An eaaos 

Iowa.—Farmer v. Young, 
382, 53 NW 279. 

Me.—Longley v. Hilton, 34 Me. 332. 

Mass.—Sears v. Charlemont, 6 
Allen 437. 

Mich.—Scofield v. Haire, 122 Mich. 
265, 80 NW 1091. : 

N. H.—Fairbanks v. Childs, 44 N. 
GAGS. ‘ 

N. J.—Titman v. Smith, 61 N. J. 
L. 191, 38 A 810. 

N. Y.—Clark v. Brown, 18 Wend. 
213, 233. 

Pa.—Painter v. Reese, 2 Pa. 126. 
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other;4? to apportion fences which are not for any 
reason subject to apportionment, and they cannot 
conclude the parties by determining a fence to be a 
partition fence when in fact it is not;** to make an 
assignment when a previous assignment has been 
made,** or when an obligation to maintain has arisen 
through prescription *° or by agreement.*® Neither 
have they power to determine the existence of an 
agreement to maintain a fence or a portion thereof.** 
However, under some statutes they have power to 
determine disputes arising under an agreement.*® 
Under a power to assign portions of a hedge for 
maintenance they cannot require each party to trim 
his own side for the whole distance.4® And, under 
a power to direct the repair or rebuilding of a par- 
tition fence, they cannot determine an invasion of 
property rights, by the negligent maintenance of an 
untrimmed hedge which shades the adjoining 
owner.°° Where they have power to fix the value 
of a fence, they have no power to determine whether 
such fence has been paid for, in whole or in part, 
and have no control over the sum to be paid.** And 
where they have power to adjudicate an equal 
division, they cannot award damages or money val- 
ues to either owner in order to equalize the di- 
vision.°? They have no authority to settle the 
rights of title of different claimants of land,®* nor 
to establish boundary lines;°* but they are some- 
times authorized by statute to designate the line 
upon which a partition fence is to be built, where 
the boundary line is in dispute or is unknown.®° 


R. I.—Howland v. Howland, 14 R. 
I. 560; Franklin y. Wells, 6 R. I. 
422. 


“These officers are created by stat- 51. 
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703, 74 NW 688, 40 LRA 626 (deci- 
sion under a defective statute reme- 
died by Code [1897] § 2355). 

Butler v. Barlow, 


i, 
The powers of viewers in a particular controversy 
are limited by the complaint or application under 
which they proceed ®*® and by the purposes stated 
in the notice of the proceedings.®? Under some stat- 
utes, when a fence is situated on the line between 
two towns, the fence viewers of one have jurisdic- 
tion to hear a controversy in the other, where the 
party proceeded against resides.5> Where fence 
viewers perform their official acts within their ter- 
ritorial jurisdiction, it is immaterial that the clerical 
or ministerial work is done elsewhere.®® A deter- 
mination by fence viewers must be made by them 
sitting in consultation as a board,® at least as to 
those matters with respect to which there may be an 
exercise of judgment and a difference of opinion 
as to the propriety of the course of action about to 
be adopted.*! Also, the statutes expressly or im- 
pliedly require their determination to‘be based on 
personal inspection,” but the inspection need not be 
made by all the members at the same time.®? It is 


[$§ 26-27 


generally held that the action of a majority of the © 


fence viewers is valid ®* where all have been duly 
notified to act;°> but some courts hold that the 
whole number of fence viewers contemplated by 
statute must act in the absence of evidence of a 
refusal of one viewer to act or the consent of the 
parties to the remaining viewers proceeding in the 
absence of one.®® 

[§ 27] 3. Notice of Proceedings °’—a. WNeces- 
sity. Persons whose rights will be affected by the 
proceedings of fence viewers must have notice of the 


322, 81 NW 587. 

[a] Application of rule.—The pro- 
ceedings of township trustees who 
act as fence viewers are not invali- 


2 Wis. 10. 


ute, and are not invested by it with 
any general power. Their authority 
is given, and their duties are pre- 
scribed in the same provisions .of 
the statutes which call for their ac- 
tion, and they possess no other. They 
ean take nothing by implication.” 
Clark v. Brown, supra. 

{a] In Indiana viewers may limit 
the kinds of femce to be erected to 
those varieties most commonly used 
in the township, under a_ statute 
describing several kinds of fences, 
either of which is declared lawful, 
but requiring viewers to adopt ‘the 
plans and materials for such fence 
. as is most commonly used: by farm- 
ers in the township.’”’ Tomlinson v. 
Bainaka, 163 Ind. 112, 70 NE 155. 

42. Longley v. Hilton, 34 Me. 332. 

43. Farmer v. Youmg, 86 Iowa 382, 
53 NW 279; Anderson’ v. Cox, 54 
Iowa 578, 6 NW 895 (fence along 
public alley); Bills v. Belknap, 38 
Iowa 225; James v. Tibbetts, 60 Me. 
557; American Baptist Publication 
Soc. v. Wistar, 11 Phila. (Pa.) 212; 
Bechtel v. Neilson, 19 Wis. 49. 

44. Sears v. Charlemont, 6 Allen 
(Mass.) 437; Alger v. Poole, 11 Cush. 
(Mass.) 450. 

45. See supra § 13. 

46. See supra § 13. 

47. Bartlett v. State, 186 Ind. 16, 
114 NE 692. 

48. Burgin v. Kortright, 4 Johns. 
(N. Y.) 414. 

[a] In Iowa under the statutes 
the township trustees acting as fence 
viewers have power to determine 
whether the agreement has been per- 
formed, alnd, if it has not been, to 
direct the time and manner of its 
performance. Huber v. Wilkinson, 
46 Iowa 458. : 

Proceedings by viewers as condi- 
tion precedent to action for contri- 
bution see supra § 21. 

49. Campbell v. Feyerabend, 53 


TM A 2255 
50. Kinney v. Kinney, 104 Iowa 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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But for statutes giving power to fix 
sum to be paid see supra note 38. 

52, Litman. smith, Gh ON.. J. du. 
191, 38 A 810. 

53. State v. Ford, 1 N. J. L. 64; 
Shaw v. Gilfillan, 22 Vt. 565. 

54 Conn.—Talcott v. Stillman, 28 


Conn. 193. 

Iowa.—McAvoy v. Saunders, 161 
Iowa 651, 143 NW _ 548; Boyd v. 
Shoop, 197 Iowa 10, 77 NW 482; Pes- 
chongs v. Mueller, 50 Iowa 287. 

N. H.—Glidden v. Towle, 31 N. H. 
147; Gallup v. Mulvah, 24 N. H. 204. 

Pa.—Trego v. Pierce, 119 Pa. 139, 
12 A 864, 

Vt.—Camp v. Camp,'59 Vt. 667, 10 
A 748; Shaw v. Gilfillan, 22 Vt. 565. 

N. B.—Doherty v. McDevitt, 31 N. 
Be 628; 

N. S.—Hunter v. Ronne, 
Dec. 113. 

Ont.—Delamatter v. Brown, 13 Ont 
WR 862. 

“The township trustees, acting as 
fence viewers, are clothed with no 
authority to establish or adjudicate 
upon division lines.” Peschongs vy. 
Mueller, 50 Iowa 2387, 238 [auot Boyd 
v. Shoop, 107 Iowa 10, 77 NW 482]. 

55. O’Malley v. Meyer, 221 Mass. 
198, 108 NE 1066; Kennedy v. Owen, 
131 Mass. 431; Currier v. Esty, 116 
Mass. 577; Corlis v. Little, 13 N. J. 
L. 229; Miller v. Barnett, 5 N. J. L. 
5473. State’ v.. Hord, SN: (J) T5383: 
pO ss Vin Mebeyvitt, si> Ne BB: 

6. 

Location of partition fences gen- 
erally see infra § 36. 

56. Sears v. Charlemont, 6 Allen 
(Mass.) 4387; Franklin v. Wells, 6 R. 
I. 422. See Hartshorn v. Schoff, 51 
N. H. 316 (holding that the appli- 
cation need not include an express 
prayer for a limitation of the time 
to repair). 

57. See infra § 28. 
agent Jaques v. Benton, 63 N. H. 

5S, 


2 N. S. 


Miles y. Tomlinson, 110 Iowa 


dated because after meeting prop- 
erly upon the land where the fence 
is located and determining 
their findings, they go to an attor- 
ney’s office outside the township to 
reduce their findings to writing for 
recording, the findings being duly re- 
corded in the proper township. Miles 
Fon Pomitason 110 Iowa 322, 81 NW 

60. Tubbs v. Ogden, 46 Iowa 134. 

61. Turner v. Richards, 
Super. 624. 

62. HEdgertom v. Moore, 28 Conn. 
600; Tubbs v. Ogden, 46 Iowa 134; 
Clark v. Brown, 18 Wend. (N. Y.) 
Ale Robb. v. Brachmann, 24 Oh. St. 


‘ “Tt is expected they will go upon 


the premises where the fence is to 


be found; that the particular fence 
which is the subject of inquiry will 
be pointed out to them by the parties 
or by the party invoking their ac- 
tion; and they are to proceed, upon 
actual view and personal examina- 
tion, to determine the matters sub- 
mitted to them.” Robb v. Brachmann, 
supra. 

[a] Inspection aided by  wit- 
nesses.—"‘They are authorized to act 
upon their own knowledge or view, 
and not otherwise; they may issue 
Subpcenas, swear and examine wit- 
nesses for the purpose of enabling 
themselves to overcome any inabil- 
ity to acquire on view a_ perfect 
knowledge of the subject, upon 
which they are to act; but for no 
other purpose.” Clark v. Brown, 18 
Wend. "(Ni Y;), 20852 3eF 


63. Tubbs v. Ogden, 46 Iowa 134. 


64. Hartshorn vy. Schoff, 58 N. H. 
197; Glidden v. Towle, 31 N. H, 147; 
Miller v. Sanborn, 54 Vt. 522. | 

Paes Guyer v. Stratton, 29 Conn, 


421. 
Pine Miller v. McKenzie, 14 OntWR 


67. Notice to build 


or re see 
ITER NS VO. sian 


upon ~ 


34° SPA. | 


F 


| 


§§ 27-31] 
time and place of such proceedings,®* and this is 
true, although notice is not expressly provided for 
by statute.®* But where the statute does not ex- 
pressly require notice of the meeting of viewers, it 
has been held that notice of the insufficiency of the 
fence is all that is required.7? And so, where a 
statute expressly requires notice of a meeting to 
assign shares of a fence to be built, but omits any 
requirement of notice of a meeting to ascertain the 
value of the fence, the latter notice is considered 
unnecessary in some jurisdictions," although re- 
quired in others.7? If a party appears without ob- 
jecting to want of notice he thereby waives it.78 
[§ 28] b. Form and Contents—(1) In General. 
The notice must be sufficiently definite to inform the 
party as to the time and place of meeting and the 
fences to be passed upon.’* The notice should be 
unqualified and unconditional of a meeting on a 
certain day.7> However, proceedings of fence view- 
ers should not be measured with technical nicety as 
to matters of form, but should be treated with at 
least the indulgence extended to proceedings before 
justices of the peace.*® Although several matters 
are to be passed upon by fence viewers, one notice is 
sufficient,’7 but it must embrace all the matters to 
be considered, or it will be insufficient as to those 
omitted.*® In other words the jurisdiction of the 
viewers in the particular controversy is limited to 
the purposes stated in the notice.*® The fact that 


68. lIowa.—Pickerell v. Davis, 164| ute which 


Iowa 576, 146 NW 34 (reviewing au- 
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gives 
prescribes all the details of proceed- 
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the notice was prepared by the attorney of one of 
the parties is immaterial.8° 

[§ 29] (2) Necessity of Writing. Notice in 
writing not being prescribed, oral notice is suf- 
ficient ;*! but a written notice must be given when 
it is prescribed by the statute.2 

[§ 30] c. Service. Where the statute prescribes 
service of notice as a summons in a civil action, 
service in any other manner or by anyone but a 
sheriff or constable is insufficient.8* It is no objec- 
tion to the validity of the notice that it was served 
by one of the fence viewers who described himself 
as a deputy sheriff.84 A written notice of the meet- 
ing of viewers addressed to the party in default, and 
left. at his residence with his wife, is duly served.’ 
A recital of notice in the return or certificate of 
fence viewers is prima facie evidence that such no- 
tice was given.®® Where due notice is required but 
no period is designated, the time of notice must be 
‘fyeasonable,’’ and merely time enough to enable 
one to get to the meeting is not sufficient, although 
a short time would ordinarily suffice.*7 The service 
of notice after viewers have met and made their 
finding and order cannot relate back to give them 
jurisdiction.88 

[§ 31] 4. Decision or Order—a. Form and Con- 
tents—(1) In General. It is sometimes required 
that the decision of fence viewers shall be reduced 
to writing and a copy given to each party,®® that it 


the mode and/|action, to be done at one time; and 


one notice, indicating the purpose, 


thorities and holding an appraise-|ing, does not provide for any such|/so that it may be reasonably intel- 
-ment without prior notice void for| notice; to require it, would be a | ligible, is sufficient,” Lamb v. Hicks, 
want of jurisdiction); Tubbs v. Og-| species of judicial legislation. . . .|/11  Mete. (Mass.) 496, 501. (3) 


den, 46 Iowa 134; Lookhart v. Wes- 
sels, 46 Iowa 81. 


Me.—Briggs v. Haynes, 68 Me. 
53d. 
Mass.—Day v. Dolan, 174 Mass. 


524, 55 NE 384. 

Mich.—Scofield v. Haire, 122 Mich. 
265, 80 NW _ 1091. 

Minn.—McClay v. Clark, 42 Minn. 
363, 44 NW 255. 

N. H.—Davis v. Hazen, 61 N. H. 
383; Fairbanks v. Childs, 44 N. H. 
458. 

N. J.—State v. Ford, 1 N. J. L. 
. 58 


Oh.—Gatchell v. West, 32 Oh. Cir. 
Ct. 537. ; 

~ Pa.—Roberts v. Shipley, 2 Wkly 
NC 406. 

[a] Notice to one of several own- 
ers in common is sufficient. Moore 
vy. Given, 39 Oh. St. 661. 

69. Ill.—Holliday v. Swailes, 2 Il. 
Pee he pion sro yv. Davis, 164 Iowa 

6 NW 34. 
Ot ee Harris v. Sturdivant, 29 Me. 


Winged een v. Hicks, 11 Metc. 
496; Scott v. Dickinson, 14 Pick. 
" Biich—Gilson_v, Munson, 114 Mich. 

Minn.—McClay v. ‘Clark, 42 Minn. 
Pees casaiiven ¥: Stephens, 20 Pa. 


138; Scheidy v. Huey, 18 Pa. Dist. 
967. 
R. I—Franklin v. Wells, Gisele 
422. a 
“Courts will assume that the legis- 
lature did not intend to deprive 
parties of their day in court where 
they might appear to protect their 
rights. The legislature undoubtedly 
understood that these officers would 
give necessary and reasonable no- 
tice of their meetings, and that it 
was unnecessary to provide for it in 
the act.” Gilson v. Munson, supra. 

70. Edgerton v. Moore, 28 Conn. 
600. 
, rs 
572. mr 

[a] Reason for rule.—‘‘The stat- 


Talbot v. Blacklege, 22 Iowa 


To require what the statute does not 
require, would operate as a snare on 
parties and on men unlearned in the 
law, who are appointed to adminis- 
ter it. Express motice in one section 
(1529) being required, and in the 
other (1530) omitted, we must pre- 
sume this was done by design. It 
is a proper case for the application 
of the maxim: ‘expressio -unius est 
exclusio alterius.’” Talbot v. Black- 
lege, 22 Iowa 572, 578. 

72. McClay v. Clark, 42 Minn. 363, 
365, 44 NW 255 (“The duties of the 
supervisors, when acting as fence 
viewers, are judicial in their nature, 
and notice is necessary to give them 
jurisdiction to make an appointment 
of a partition fence, and also to 
make an appraisal of the value of 
the same or the repairs thereof, and 
without such notice the proceedings 
are void, unless the parties volun- 
tarily appear’’). 

73. Talbot v. Blacklege, 22 Iowa 
572; Willoughby v. Carleton, 9 Johns. 
(N. Y.) 136; Shriver v. Stephens, 20 
Pa. 138. 

74, Bruner y. Palmer, 108 Ind. 
397, 9 NE 354; Emery v. Maguire, 87 
Me. 116, 32 A 781. 

75. Emery v. Maguire, 87 Me. 116, 
32 A 781. f 

[a] Tiustration.— A notice to 
meet on a certain day “unless very 
stormy, and if very stormy on the 
next pleasant day following except 
Sunday,” was held void for uncer- 
tainty. Emery v. Maguire, 87 Me. 
116, 32 A 781. 

76. Talbot v. Blacklege, 22 Iowa 
572. 

77, Pickerell v. Davis, 164 Iowa 
576, 146 NW 34; Lamb v. Hicks, 11 
Mete. (Mass.) 496; Gatchell v. West, 
32 Oh. Cir. Ct. 537. 

[a] One meeting or proceeding.— 
(1) As the statutes contemplate a 
continuous proceeding, the giving of 
the notice required by statute is 
sufficient for all purposes of the 
case. Gatchell v. West, 32 Oh. Cir. 
Ct. 5387. (2) “The judging of the 
sufficiency of the fence, and ascer- 
taining the value, are all one trans- 


“The powers given to the trustees 
embrace essentially distinct actions 
which may be taken at different 
times, and for different purposes, 
looking to different objects. Where 
these matters cam all be accomplished 
at one time and place of meeting, 
they may all be included in one no- 
tice.”” Pickerell v. Davis, 164 Iowa 
576, 584, 146 NW 34. 


feo Fairbanks v. Childs, 44 N. H. 
79, Hale v. Andrews, 75 Ill. 252; 


Biederbeck v. Tucker, 205 Ill. A. 145; 
Seott v.. Jackson, 93 Till: A.:-529; 
Pickerell. v. Davis, 164 Iowa 576, 146 
NW 34. 

80. Day v. Dolan, 174 Mass. 524, 
55 NE 384. 

81. Gantz v. Clark, 31 Iowa 254; 
Talbot v. Blacklege, 22 Iowa 572. 

82. Goodwin v. Hodgkins, 107 Me. 
170, 77 A 711; Briggs v. Haynes, 68 
Me. 535; Abbott v. Wood, 22 Me. 541; 
Hewitt v. Watkins, 11 Barb. (N. Y.) 
409; Voelz v. Breitenfield, 68 Wis. 
491, 32 NW 757 (notice in form of 
summons). 

83. Voelz v. Breitenfield, 68 Wis. 
491, 32 NW 757%. f 

84. Day v. Dolam, 174 Mass. 524, 
55 NE 384. 

85. Brown v. Petrie, 86 Iowa 581, 
53 NW 321. 

g6. Achorn v. Andrews, (Me.) 12, 


A 793; Leonard v. Lyon, 210 Mass. 
248, 96 NE 670; Day v. Dolan, 174 
Mass. 524, 55 NE 384; Lamb v. 


Hicks, 11 Metce. (Mass.) 496. 
87. Tubbs v. Ogden, 46 Iowa 134. 
88. Pickerell v. Davis, 164 Iowa 
576, 146 NW 34 (notice served by 


publication after assessment by 
viewers). 
89. Goodwin v. Hodgkins, 107 Me. 


170, 77 A 711; Briggs v. Haynes, 68 
Me. 535; Hewitt v. Watkins, 11 Barb. 
(N. Y.) 409. 

[a] Copy delivered by attorney.— 
A copy of the adjudication and ap- 
praisal made by the opposing attor- 
ney and delivered to the delinquent 
is insufficient since the attorney had 
no authority to make and certify a 
copy. Briggs v. Haynes, 68 Me. 535. 


° 1080 [25 C.J.] 
shall be sworn to °° and recorded.®1 It is not neces- 
sary that the report should be prepared and filed at 
the time of the view.®2 Since the object of record- 
ing is to give notice of the action of the viewers, 
if the party has actual notice of their determina- 
tion recording is unnecessary.°? Some courts hold 
that, where the decision is recorded it becomes bind- 
ing upon the parties, without delivery of copies 
thereof to them;°* but other courts hold that record- 
ing is not equivalent to delivery of a copy.®® The 
courts are inclined to construe the provisions con- 
cerning the form and contents of the award as 
merely directory rather than mandatory,®® and tech- 
nical objections to the form of an award are not 
favored.°? An order is not vitiated because of mere 
surplusage in its contents;°* and it has been held 
that omissions in an award may be supplied by oral 
testimony.°® The report need not be signed by all 
the viewers at one time, and even the fact that it is 
not signed has been held not to invalidate it. Under 
some statutes an award is void which does not de- 
clare the fence built by the complaining party to be 
sufficient ;? but under other statutes the rule is oth- 
erwise where the fence has never been divided and 
the proportion which each partv should maintain is in 
dispute.t When the dispute is as to the value of 
the fence and the proportion thereof which one party 
should pay to the other, the award should specify 
such sum,° or, at least, data from which the sum is 
ascertainable. An award is not void for failing to 
specify whether the value fixed is the actual or 
double value, if it appears from the whole award 
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which is meant.? But an award is void which, under 
a statute requiring an assessment of the ‘‘expense’” 
of building a fence, finds its value.’ — 

[§ 32] (2) Order or Notice to Build or Repair.® 
An order or notice to build or repair a partition 
fence should fix the time for compliance ?° definite- 
ly. But it has been held that omission to desig- 
nate the time for compliance is not a fatal objection, 
a reasonable time being implied.1?, The mailing of 
notice which is not received until after the time 
fixed therein for repair or rebuilding is insuf- 
ficient, where no evasion or attempt to prevent re- 
ceipt of the notice is shown.4% A notice to repair 
need not specify the particulars in which the fence 
eis deficient ;1* but it should specify the portion of the 
fence to be repaired, where the notice would other- 
wise be ambiguous.t® An order requiring a delin- 
quent owner to repair his part of a division fence 
is not void because it makes no reference to the 
condition of the other part, for which the adjoining 
owner is responsible.1® Reasonable certainty is all 
that is required in the description of a fence in such 
notice.1*7 In some jurisdictions, where a written 
notice requiring the building of a fence has been 
served upon a delinquent, parol evidence of its con- 
tents cannot be given without notice to him to pro- 
duce it;1® but in other jurisdictions the contrary rule 
prevails.1° 

[§ 33] b. Conclusiveness. The decision of fence 
viewers upon questions within their jurisdiction is 
conclusive,?° unless impeached for fraud or mis- 


ee C2emNe JE, 
[a] The oath may be waived.— 


Perkins v. Boody, 
45 


Perkins v. Boody, 62 N. H. 452; 
Hartshorn v. Schoff, 51 N. H.. 316, 
5SUN: SEL. 197: 

91. Ellis v. Ellis, 39 Me. 526; 
Glidden v. Towle, 31 N. H. 147. 

{a] Filing and indexing the 


original decision with the township 
clerk is a sufficient record. Vincent 
v. Ackerman, 155 Mich. 614, 119 NW 
1085. 

{b] The Indiana statute, requir- 
ing that the statement which the 
township trustee gives to the con- 
tractor on the completion. of the 
fence shall be recorded in thg me- 
chaniec’s lien record of the county is 
not ineffective for the reason that 
there is no such record as the me- 
chanic’s lien record, but there is a 
compliance with the statute where 
the statement is filed in the record 
in which mechanics’ liens are re- 
quired to be recorded. Tomlinson 
v. Bainaka, #63 Ind. 112, 70 NE 155. 

92. Turner v. Richards, 34 Pa. 
Super. 624, 629 (where the court 
said concerning a report filed twelve 
days after the view: “Even if the 
act had fixed a time within which 
the report must be filed, a report 
filed at a later date would not have 
been invalid in the absence of nega- 
‘tive words in the statute’). 

93. Gantz v. Clark, 31 Iowa 254; 
Vithcent v. Ackerman, 155 Mich. 614, 
119 NW 1085. 

94. Gallup v. Mulvah, 26 N. H. 
132 (holding,the provision requiring 
delivery of copies merely directory 
to the viewers). And see Talbot v. 
Blacklege, 22 Iowa 572 (recording 
coupled with verbal notice). ' 

95. Briggs v. Haynes, 68 Me. 535. 

96. Vincent v. Ackerman, 155 
Mich. 614, 119 NW 1085; Gallup v. 
Mulvah, 26 N. H. 132; Roberts. v. 
Sarchet, 14 Pa. Co. 372 (specification 
of value of fence). 

97, Bruner v. Palmer, 108 Ind. 
397, 9 NE 354. 

“Wo particular form is made 


essential to the validity of their re- 
port, and it has, therefore, been held 
that where the duty has been sub- 
stantially performed their certificate 
should have all the force intended 
by the statute.” Turner v. Richards, 
34 Pa. Super. 624, 627. 

5 Gallup v. Mulvah, 26 N. H. 
Hee Stephens, 20 Pa. 


Richards, 


Shriver v. 


1, Turner v: 
Super. 624. 

[a]. Reason for rule.—‘‘The sign- 
ing of the report by the viewers was 
a ministerial act and if the report 
correctly set forth the result of 
their deliberation it is not invalid 
because the auditors were not all to- 
gether when they attached their sig- 
natures.” Turner v. Richards, 34 Pa. 
Super. 624, 629. 

Necessity of viewers acting as 
board generally see supra § 26. 

2. Bruner v. Palmer, 108 Ind. 397, 
9 NE 354. 

[a] Reason for rule.—‘‘The stat- 
ute does not, in terms, require that 
the assessment should be signed, and 
considering that the proceeding was 
manifestly intended to be applied by 
plain men, without professional aid, 
technical objections are not to be 
favored. The statute was satisfied 
by proof that the paper in question 
contained the actual assessment 
made by the appraisers.” Bruner v. 
Palmer, 108 Ind. 397, 401, 9 NE 354. 

3. Emery v. McGuire, 87 Me. 116, 
32 A 781. ‘ 

4. Leonard v. Lyon, 210 Mass. 248, 
96 NE 670. 

5. Hewitt v. Watkins, 11 Barb. 
(N. Y.) 409. 
ee Roberts v. Sarchet, 14 Pa. Co. 

7. Guyer v. Stratton, 29 Conn. 421, 

8. Voelz v. Breitenfield, 68 Wis. 
491, 32 NW 757. 

9. Notice of proceedings generally 
see Supra §§ 27-30. 

10. Guyer v. Stratton, 29 Conn. 
421; Fairbanks v. Childs, 44 N. H. 
458; Howland v. Howland, 14 R. TI, 


34 Pa.’ 


560. 
11. James v. Tibbetts, 60 Me. 557. 
12. Vincent v. Ackerman, 155 


Mich. 614, 119 NW 1085; Lawrence 
v. Jenkins, L. R. 8 Q. B. 275. 
13. Goodwin v. Hodgkins, 107 Me. 
170, 77 A 711 (notice by registered 
mail received by delinquent’s wife 
and not forwarded). - 
14. Fox v. Beebe, 24 Conn. 271. 
15. Rowe v. Beale, 15 #£Pick. 
(Mass.) 123, 126 (“The notice there- 
fore leaves it entirely uncertain, 
whether the fence referred to lay 
within the one or the other of these 
towns; and yet as to one, it would 
be wholly inoperative and void. It 
did not give the defendant notice, 
that the portion of his fence, ad- 
judged deficient, was that portion of 
it which lay within the town of 
Milton, and therefore it was not 
such as to bring him within the pro- 
visions of the statute, and render 
him liable’’). 
155 


16. Rainsberger vy. Leverton, 

Iowa 92, 1385 NW 56. 

Lane Guyer v. Stratton, 29 Conn. 
18. Abbott v. Wood, 22 Me. 541. 
19. Willoughby  v. Carleton, 9 

Johns. (N. Y.) 136 (“The admission 

of parol proof of the written notice 

to defendant to repair was also cor- 
rect though no notice had been given 
to produce the writing’), 

20. Conn.—Wright v. Wright, 21 
Conn. 329. See Edgerton v. Moore, 
28 Conn. 600, 604 (award “conclusive 
only as_to the insufficiency of the 
fence when first examined, and the 
sufficiency and value of the repairs 
Spee made’), 

owa.—Pickerell v. Davis, 164 Iowa 
576, 146 N; 34; McKeever v. Jenks, 
59 Iowa 300, 183 NW 295; Bills v. 
Bee bie le 225. 

ich.—Gilson v. Munsoin, fich. 

671, 72 NW 994. ea 

Ni jt —Fairbanks v. Childs, 44 N. 


oi Y.—Clark v. Brown, 18 Wend 


Wis.—Butler v. Barlow, 2 Wis. 10 


2) Oe owe Wis. 10 
Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 33-36] 


take *t or set aside on appeal.*? Thus the deter- 
mination of the viewers as to the amount of fence 
to be built and maintained,?* or as to the sufficiency 
of a fence already built,2* is conclusive. And a 
decision against the establishment of a fence on the 
ground that the land is uninelosed is binding upon 
the parties until it is otherwise determined on a new 
application. Where one party is bound by a cove- 
nant in a deed to maintain the whole of a fence, an 
apportionment by viewers does not conclude the 
other party *° who will not be estopped from assert- 
ing such obligation, although he assented to the 
apportionment.27. It has been decided that the 
award of fence viewers is only prima facie evidence 
as to the amount of contribution to be made by one 
adjoining owner to another who has erected the 
whole fence.?® 

[§ 34] c. Appeal. The right to appeal from the 
decision of fence viewers is sometimes expressly 
provided by statute.2® Under a statute authorizing 


appeals in ‘‘qui tam and other actions for for- 


feitures and penalties,’’ appeal les from the action 
of justices of the peace acting as fence viewers ;*° 
and where a statute provides for the entry of judg- 
ment by a justice of the peace ex parte on a fence 
viewers’ award if it is not paid within a certain 
time, an appeal lies from such judgment as from 
other judgments of such courts, the proceedings be- 
ing an ‘‘action’’ within the code and a judicial 
rather than a ministerial act.21 Whether a land- 
owner was assessed by fence viewers with the cost 
of a more expensive fence than the law required 
must be decided on appeal and not on certiorari 
to review their proceedings.?2. The appeal must be 
taken within the time prescribed by statute.%* 
Where a bond is required it must be duly furnished 
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or the appeal will be dismissed.*4 An appeal will 
not be dismissed because witness fees were paid by 
the party appealing.*® Where there is a trial de 
novo on appeal, it is not error for the court in its 
instructions to the jury to recite the proceedings 
before the fence viewers, provided it does not refer 
to the findings of the viewers otherwise than by an 
instruction that the findings are not -to be consid- 
ered as evidence by the jury.*® 

[§ 35] 5. Fees and Costs. The amount of the 
fees of fence viewers, liability therefor, and collec- 
tion thereof, are matters regulated by statute.*7 De 
facto fence viewers cannot recover fees.?° Where 
fence viewers act upon a fair and reasonable view 
they may recover their statutory fees, although the 
line on which they direct the fence to be built is not 
the true line.2® Fence viewers have no right to in- 
elude the fees of the township clerk in their assess- 
ment.*? Where’ the costs are fixed by statute, and 
the viewers have no discretion with reference there- 
to, the imposition of costs on defendant cannot affect 
the validity of the report.4! Where the plaintiff, 
on appeal from the order of viewers, is successful in 
having the order set aside and in having an addi- 
tional portion of the fence assigned to defendant, 
half of the costs before the viewers and all of the 
costs on appeal should be taxed against defend- 
ant.42 

[§ 36] E. Location.*? The statutes providing 
for and relating to partition fences contemplate 
fences on the boundary line between the lands of 
adjoining owners.‘ To constitute a partition fence 
it is not necessary that it is located precisely on the 
true line;*> but substantial compliance with the rule 
that a partition fence must be located on the line 
between adjoining landowners is necessary in the 


(conclusive upon the parties and|be set aside. Robertson v. Bell, 36 39. Doherty v. McDevitt, 31 N. B. 
their successors, in respect to divi-| Kan. 748, 14 P 160. 526. 
sion, repair, and erection, but no 22. Right to appeal see infra § 34. 40. Miles v. Tomlinson, 110 Iowa 
further). ; 23. Grey v. Edrington, 29 Kan. | 322, 81 NW 587. 
Ont.—Matter of Cameron, 25 U. C.| 209; Peo. v. Dewey, 1 Hun GNGTYs3) 41. Turner v. Richards, 34 Pa. 
Q. B. 533, 535; Short v. Parmer, 24 529. Super. 624. - 
24. Baker v. Lakeman, 12 Metc. 42. Smith v. Ellyson, 137 Iowa 


eee. OX Bi b33: 

“The whole frame of this act con- 
vinees us that the legislature in- 
tended to provide for the summary 
and final determination of the mat- 
ters comprised within its scope, and 
erected a jurisdiction whose award 
and determination made within and 
pursuant to the provisions thereof 
was intended to be conclusive... . 
Their award is, as the act generally 
expresses it, their determination on 
the subject matter, and has its effect 
as a determination by the words of 
the act, making it binding on the 
parties (sec. 9), or by being declared 
final.’ Matter of Cameron, supra. 

[a] Collateral attack.—“As de- 
fendant did not appeal from the or- 
der of the trustees as he might have 
done, he can not raise any question 
on this appeal, save the jurisdiction 
of the trustees to make the order. 
No matter how erroneous the order 
may have been, it can not be ques- 
tioned in this appeal, save as it ap- 
pears that the trustees were with- 
out any authority to act or so far 
exceeded their authority as to make 
their action void.” Rainsberger Vv. 
Leverton, 155 Iowa 92, 96, 135 NW 


56. 

21. Oxborough v._ Boesser, 30 
Minn. 1, 13 NW 906; Robb v. Barch- 
24 Oh. St. 3. 

Fraud in procuring redivi- 
sion,—Where an agreement exists 
between adjoining owners to main- 
tain equal shares of a partition 
fence, the attempt of one owner to 
require his adjoining owner to main- 
tain an additional portion of the 
fence, by procuring an award of 
fence viewers, is fraudulent and will 


(Mass.) 195. 


25. Miller v. Sanborn, 54 Vt. 522. 

26. Dey v. Prentice, 90 Hun 27, 
35 NYS 563. 

27. Dey v. Prentice, 90 Hun 27, 
35 NYS 563. 

28. Snyder v. Bell, 32 Kan. 230, 


; Grey v. Edrington, 29 Kan. 
208. 
29. See statutory provisions; and 
In re McDonald, 30 U. C. Q. B. 432 
(right of appeal to county judge 
under the Consolidated Statutes as 
well as under the amended act). 

30. Holliday v. Swailes, 2 Ill. 515. 

31. Lightfoot v. Grove, 5 Heisk. 
(Tenn.) 473. 

82. Miles v. Tomlinson, 
322, 81 NW 587. 

33. Miles v. Tomlinson, 110 Iowa 
322, 81 NW 587. 

34. Hahn v. Lumpa, 131 Iowa 722, 
109 NW -:310. 

35. Smith v. Ellyson, 137 Iowa 
391, 394, 115 NW 40 (“The money 
was due the witnesses as they were 
subpcenaed by plaintiff, and in pay- 
ing them plaintiff did not submit to 
the final order. She was merely pay- 
ing her debt’). 

36. Smith v. 137 Iowa 
391, 115 NW 40. ite 

37. See statutory provisions; and 
Biederbeck v. Tucker, 205 Ill. A. 145; 
Oxborough v. Boesser, 30 Minn. 1; 
13 NW 906; Roundy v. Smith, 68 N. 
H. 69, 34 A 677; Chase v. Jefts, 58 N. 
H. 43; Whittier v. Johnson, 88 oN. H. 
160; Glidden v. Towle, 31 ING eas 
Gallup v. Mulvah, 26 N. H. 132° Irish 
v. Blackmer, 56 Vt. 670. 

38. Hannigan v. McLeod, 48 N. Ss. 


340. 


110 Iowa 


Ellyson, 


391, 115 NW 40. 

43. Location as affecting owner- 
ship see infra § 37. 

44. Cal.—Ingwerson vy. Barry, 118 
Cal. 342, 50 P 536; Western Granite, 


ete., Co. v. Knickerbocker, 103 Cal. 
Atty SLE 192; 
Ill.—Dixon v. Messer, 1386 Ill. A. 


488. 

Iowa.—Foster v. Bussey, 132 Iowa 
640, 109 NW 1105; Hewit v. Jewell, 
59 Iowa 37, 12 NW 738. 

Kan.—tTriplett v. Jackson, 5 Kan. 
AL TTT, 48°P 9381. 


Mass.—Kennedy v. Owen, 131 
Mass. 431..- 
Mich.—~Rose v. Linderman, 147 


Te 372, 110 NW 939, 11 AnnCas 
198. 

Pa.—Kelly v. 19." Pa, 
Super. 456. 

Ont.—Cook v. Tate, 26 Ont. 403. 
Dispute as to boundary line as: 
Authorizing viewers to designate line 

er et purposes see supra 
Defense to action for contribution 

see supra § 16. 

Just teayion for removal see 

§ 5 

Fence as boundary see Boundaries 
§§ 193, 199. 

45. Cal.—Columbet v. Pacheco, 48 
Cal. 395. 

Towa.—Card v. Dale, 67 Iowa 552, 
25 NW 1774; Talbot v. Blacklege, 22 
Iowa 572. 

Minn.—Oxborough v. Boesser, 30 


Minn. 1, 13 NW 906. 
N. Y-—Rowland v. Baird, 18 Abb 


Donnelly, 


infra 


NCas 256. 
Oh.—Robb v. Brachmainn, 24 Oh, 
St. 3. 
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absence of an express or implied agreement to locate 
Thus fences located several feet 
from the line have been held not to be partition 
fences.47 A fence built by a person on his own land 
and claimed by him and his grantors as theirs ex- 
clusively is not a division or partition fence recog- 
Where landowners expressly 
agree as to the location of a partition fence,*® or 
acquiesce in its location for a long period,°®° or treat 
a fence as being on the line,®* the fact that it is not 
If objection to the loca- 
tion of a partition fence is not duly taken in pro- 
ceedings before fence viewers it is waived.** Where 
a partition fence which was not upon the true line 


it elsewhere.*® 


nized by statute.*® 


on the line is immaterial. 


Pa.—Trego v. Pierce, 119 Pa. 139, 
12 A 864; Stephens v. Shriver, 25 Pa. 
78. A 

Tenn.—Clowers v. Sawyers, 1 Head 


156. 

46. Ala.—Wheeler v. State, 109 
Ala, 56, 19 S 993. 

Conn,—Talecott v. Stillman, 28 
Conn. 193, 

Ky.—Sturgill v. Sturgill, 180 Ky. 
170, 202 SW 311. 

Mass.— Kennedy v. Owen, 1381 


Mass. 431. 

Mo.—Sims vy. Field, 74 Mo. 139. 

Nebr.—Burr v. Hamer, 12 Nebr. 
483, 11 NW 741. 

N. C.—Whitfield v. Bodenhammer, 
61 N. C. 362. 

R. I.—Howland v. Howland, 14 R. 
I. 560. 

[a] Reason for allowing substan- 
tial compliance.—Where a fence was 
rebuilt slightly out of the old line, 
im. order to straighten and correct 
it, it was said: ‘‘These objections are 
quite too technical for the adminis- 
tration of a neighborhood law like 
this, which was designed for the 
purpose of reasonable and practical 
justice and to compel one neighbor 
to do justice to another.’ Scott v. 
Jackson, 93 Ill. 529, 535 [quot Ket- 
chum v. Stolp, 15 Ill. 341]. 

47. Colo.Maudlin v. Hanscombe, 
12 Colo. 204, 20 P 619 (ten feet). 

' Ind.—Byers v. Davis, 3 Ind. A. 
387, 29 NE 798 (from five feet to an 
eighth of a mile). 

‘Kan.—Conklin v. Dust, 3 Kan. A. 
Witenes (e- 43h (four. feet): 

Mo.—Jeffries v. Burgin, 57 Mo. 
327 (two or three feet); Frederick 
hry oe meal 124 Mo. A. 31, 101 SW 
619. 

Pa.—Smith v. Johnson, 76 Pa. 191 
(a few feet). 

48. Huntley v. Osborn, (Mo. A.) 
198 SW 1115. 

49. Ky.—Grief v. Kahn, 87 Ky. 
Mie SW LOO. TOAKy Li 87: 

Minn.—Oxborough v. Boesser, 30 
Minn, 1, 13 NW 906. 

Mont.—Hoar v. Hennessy, 29 Mont. 
253,74 RP 452. 

Nebr.—Meyer v. Perkins, 89 Nebr. 
59, 130 NW 986, AnnCas1912C 468. 

Tenn.—Stalleup Vv. Bradly, 3 
Coldw. 406 (agreement adopting one 
half of fence on either side of lane 
as partition fence). 

50. Columbet v. Pacheco, 48 Cal. 
avbe Grief Vv. “Kahn, ‘87 Ky. 917% °7 
SW 159, 10 KyL 87; Robb v. Brach- 
mann, 24 Oh. St. 3. 

51. Garrett v. Sewell, 95 Ala. 456, 
10 S 226; Henry v. Jones, 28 Ala. 385; 
Moore v. White, 45 Mo. 206; Robb v. 
Brachmann, 24 Oh. St. 3. 

[a] Question for jury.—Whether 
a fence is treated by adjacent land- 
owners as a division fence is a ques- 
tion of fact for the jury. McNally 
v. O’Brien, 88 Ill. 237. 

52. Piper v. Piper, 60 N. H.. 98 
(fence built around ledge instead of 
across, to avoid expense). : 

Sa.q scott. Voy Jackson, (93 Tle sAt 
529. 

54, Slaughter v. Cullup, 22 Tex. 
Civ. A. 578, 55 SW 182. 

55. Newell v. Hill, 2 Mete. (Mass.) 
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neighbor for the 


180; Hoar v. Hennessy, 29 Mont. 253, 
74 P 452; Morton v. Reynolds, 45 N. 
J. L. 326, 46 AmR 776. See Cook 
v. Tate, 26 Ont. 403 (referring to 
the inconvenience and practical im- 
possibility of making the fence co- 
incide with the mathematical line). 

56. Mass.—Holbrook v. McBride, 
4 Gray 215; Newell v. Hill, 2 Metc. 
180. See Kennedy v. Owen, 131 Mass. 
431 (holding that, where no part of 
the fence was built upon the line, 
except at one point where it crossed 
the line, some of it being entirely on 
one side of the line and some 
on the other, the statute implying 
that the fence must be built on the 
line was not complied with). 

Mich.—Rose v. Linderman, 147 
Mich. 372, 375, 110 NW 939, 11 Ann 
Cas 298 Feit sCyel. 

Ped pr Ng deh} ib v. Lancy, 48 Mo. 
380. 

Mont.—Hoar v. Hennessy, 29 Mont, 
253, 74 P 452, 

N. J.—Morton v. Reynolds, 45 N. 
J. L. 326, 46 AmR 776. 

N. Y.—Higgins v. Kingsley, 82 
Hun 150, 152,737 NYS 100° [aff’'155 
N. Y. 634, 49 NE 1098]; Warren v. 
Sabin, 1 Lans. 79; Carpenter .y. Hal- 
sey, 60 Barb. 45. 

Pa.—Kelly  v. OPP a: 
Super. 456. 

Ont.—Cook v. Tate, 26 Ont. 403. 

“There is no doubt of the rule 
that a division fence should be made 
equally upon the lands of each.” 
Higgins v. Kingsley, supra. 

“An occupant has a right to place 
his fence exactly on his boundary, 
in anticipation of its becoming a 
division fence; and consequently as 
much on his neighbor’s land as on 

i Dysart v. Leeds, ) 2° Pa. 


Donnelly; 


“It has become a part of the com- 
mon law of the state that adjoining 
owners of farms may erect such 
fences as division fences, occupying 
the necessary quantity of land upon 
each side of the mathematical line.” 


Ferris v. Van Buskirk, 18 Barb. (N. 
Y.) 397; 400: 
[a] Reasons for rule.—(1) “As 


every species of fence must take 
some land, and cannot stamd on a 
mathematical line,, and as there is 
no reason why it should stand more 
on the land of oné than the other, it 
follows aS a necessary consequence 
that it is to stand equally on. the 
land of both, or one-half on each. 
It is one of the cases where equality 
is equity. It is the common case, 
where a burden is to be borne, a 
duty to be performed, or an expense 
incurred by two or more persons, 
and no law imposes a larger pro- 
portion on one than the other, it is 
to be borne equally.’”’ Newell v. Hill, 
2 Metc. (Mass.) 180, 183 [quot Hoar 
v. Hennessy, 29 Mont. 253, 261, 74 
P 452]. (2) “Adjoining proprietors 
are under equal obligations, express- 
ly imposed_upon them by law, to 
keep up and maintain suitable parti- 
tion fences between their respective 
estates; and they are to bear in 
equal proportions the expenses nec- 
essarily incurred in performance of 


For later cases, developments and changes in the law see cumulative Annotations, 
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is rebuilt, it may be correctly located.®* As the line 
between adjacent landowners is imaginary, existing 
only in theory,*®* and as every species of fence must 
take some land and cannot stand on a mathematical 
line,®> a reasonable amount of land may be used for 
the erection of a partition fence, one half of such 
fence being placed on the land of each of the 
adjacent owners.°® 
usually known as Virginia or worm fences, may be 
built with one half resting upon the land of each 
adjoining owner,°’ unless they infringe the rights of 
the parties under licenses or agreements.°® 
cupation by a landowner of the requisite land of his 


Thus crooked or zigzag fences, 


The oc- 


erection of a partition fence is not 


the duty required. And from this 
mutual obligation and responsibility 
is deduced the legal authority and 
right of each of the parties to oc- 
cupy, for the purpose of building 
and maintaining a fence, the land 
of the other, to the extent of one 
half the width of the necessary 
structure.” Holbrook vy. McBride, 4 
Gray (Mass.) 215, 219. 


[b}] Test of reasonable amount of 
land.—(1) “It must be a reasonable 
quantity; and that is to be deter- 


mined by a just regard to the proper 
accomplishment of the purpose 
which both parties have in view, and 
in which they have a common inter- 
est. It is such a fence as will pre- 
vent the cattle of one party from 
escaping into the land of the other. 
In determining what is reasonable, 
regard would be had to the nature 
and character of the land to be di- 
vided. Further; in considering 
what is reasonable, great regard 
should be had to the usage and prac- 
tice of men of ordinary skill and 
judgment*in the building of fences 
in their own lands on similar kinds 
of soil, and for like purposes.” New- 
ell v. Hill,..2 Mete. . (Mass.) 180, 
183 [appr Hoar v. Hennessy, 29 Mont. 
253, 74 P 452] (per Shaw, GC. J.). (2) 
“What is a- reasonable amount of 
space for that purpose is to be deter- 
mined by the situation of the land 
and the use to which it is devoted, 
and perhaps, to some extent, by the 
usage and custom of locality. New- 
ell _v. Hill, 2 Mete. (Mass.) 180. 
Usage and custom, however, cannot 
control the requirements of the li- 
cense.” Morten v. Reynolds, 45 N. 
J. L. 326, 327, 46 AmR 776. 

[c] Application of rule.—The rule 

has been applied to the construction 
of a ditch, which must be dug equally 
on each side of the line. Warner vy. 
Southworth, 6 Conn. 471; Newell v. 
Hill, 2 Mete. (Mass.) 180. 
_ (d] The burden is on an adjoin- 
ing owner. to show -that a division 
fence built partly on his land by his 
neighbor is unreasomable for the pur- 
pose intended. Hoar v. Hennessy, 29 
Mont. 253, 74 P 452. 

57. Holbroek v. McBride, 4 Gray 
(Mass.) 215 (approximately one half 
resting on the land of each owner, 
adopting the center of the rails as 
the dividing line); Rose v. Linder- 
man, 147 Mich. 372, 110 NW 939, 11 
AnnCas 198; Pettigrew v. Lainey, 48 
Mo. 380; Carpenter vy. Halsey, 60 
Barb. (N. Y.) 45; Ferris v. Van Bus- 
kirk, 18 Barb. (N. Y.) 397. 

58. Morton y. Reynolds, 45 N. J. 


L. 326, 46 AmR 776; Herrick v. 
Stover, 5 Wend. (N. Y.) 580. 
[a]. Thus (1) a license to build 


a fence upon a division line does not : 


authorize the erection of a worm or 
zigzag fence crossing the line from 
side to side.. Morton v. Reynolds, 45 
N. J. L. 326, 46 AmR 776. (2) Where 


a party obtains a right to a private 


road _ two rods wide, the owner of 
the land through which it passes 
cannot build Virginia. fences with 
their center lines on the sides of the 
road, and the angles projecting into 


same title, page and note number. 
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§§ 36-38] 

adverse but permissive.®® If more than half of such 
a fence is built upon the land of one of the adjacent. 
owners, without his consent, he is entitled to relief.8° 
The rule which permits partition fences to be placed 
equally on the land of each adjoining owner does not 
apply to fences meeting on the front of adjoining 
premises. Such fences are required to terminate at 
the division line.*t Since fences must be located 
along the surface of the ground, whether even or 
uneven, an order to build a certain number of rods 
of partition fence is complied with by measurement 
along the undulating surface, instead of on the level, 
as in surveying.®? The existence of water courses 
sometimes makes the erection of a partition fence 
on the boundary between adjoining owners impos- 
sible or so expensive as to be practically impos- 
sible.6* Where such case is not provided for by 
statute it must be governed by principles of reason 
and justice.*¢ Some statutes authorize fence viewers 
in such a ease to direct the location of a suitable 
fence elsewhere than on the true line.® In com- 
plying with an order of viewers, an owner may 
extend a partition fence to the términus of the 
adjoining owner’s, although the fence must be lo- 
cated across a stream, and the water is thereby ob- 
structed to some extent.°® The statutory duty of 
trustees, in certain cases, to construct partition 
fences, does not require them to erect a floodgate 
across a ecreék, over which the line of fence is lo- 


IV. REMOVAL, DESTRUCTION, AND 


[§ 38] A. Civil Liability—1. In General. A 
person who commits a trespass by removing or de- 
stroying a fence becomes liable to an action for dam- 


FENCES 
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cated.6” 

_[§ 37] F. Ownership.°* A fence which is en- 
tirely on the land of one person and which is not a 
partition fence by virtue of agreement, prescription, 
or statute belongs to the owner of the land on which 
it rests.°° This is true even where the fence was 
erected by another person,"° unless the latter acted’ 
in good faith under a misapprehension as to the 
location of the boundary line and with the consent, 
express or implied, of the owner of the land on 
which the fence is built,71 or unless the case comes 
within a statute protecting a person who builds a 
fence on the land of another before the establish- 
ment of a boundary line by the county surveyor.” 
A fence erected on the line between the lands of 
adjoining owners,’* or recognized by them as being 
on the line, although not so in fact,’* generally be 
longs to them as tenants in common. At any rate, 
since a partition fence is required to be, and gener- 
ally is, built equally on both sides of the line,"® it is 
presumed to be the common property of both own- 
ers, until the contrary is shown.’® The statutes of 
some states make partition fences joint property, 
equally belonging to the adjoining proprietors.” 
However, a division fence may belong entirely to one 
owner,?® as where it was built by him and he has not 
been reimbursed for one half the value thereof by 
the adjoining owner, either voluntarily or under 
statutory compulsion.”® 


OTHER ACTS RELATING TO FENCES 


ages.2° The fact that a fence was not of the 
kind or dimensions prescribed by statute will not 


76. Quillen v. Betts, 17 Del. 53, 


it. Herrick v. Stover, 5 Wend. (N. 70. Seymour v. Watson, 5 Blackf. | 
Y.) 580. (Ind.) 555, 36 AmD 556; Emrich v.|39 A 595; Hoff v. Olson, 101 Wis. 118, 
59. Higgins v. Kingsley, 82 Hun/| Ireland, 55 Miss. 390; Kimball v.|76 NW. 1121, 70 AmSR_ 903; Sayles 


150, 31 NYS 100 [aff 155 N. Y. 634 
mem, 49 NE 1098 mem]; Dysart v. 
Leeds, 2 Pa. 488. 

60. Rose v. Linderman, 147 Mich. 
372, 110 NW 939, 11 AnnCas 198; 
Higgins v. Kingsley, 82 Hun 150, 31 
NYS 100 [aff 155 N. Y. 684 mem, 49 
NE 1098 mem]; Kelly v. Donnelly, 19 
Pa. Super. 456. 

Injunction against erection of 
fence see Injunctions [22 Cyc 830]. 
Right to remove see infra § 39. 
61. Hubbell v. Peck, 15 Conn. 133; 
Warren v. Sabin, 1 Lans. (N. Y.) 79. 
62. Myers v. Tallman, 169 Iowa 

104, 149 NW 259. 

63. Foster v. Bussey, 132 Iowa 
640, 109 NW 1105. 

Watercourse as fence or substitute 
for fence see supra § 1. 

64. Bissel v. Southworth, 1 Root 
(Conn.) 269. 


65. Lamb v. Hicks, 11 Metc. 
(Mass.) 496. 
66. Myers v. Tallman, 169 Iowa 


drain, if located on true line). 
67. State v. I 
118 (creek thirty feet wide). 


1070 note 85]. 

Ownership as affecting removal see 
infra § 39. ' 

69. Quillen v. Betts, 17 Del. 53, 
39 A 595; Bragg v. Rogers, 25 LOMMLOE 
Gy PP. 156. 

[a] A presumption that a fence 
on the edge of a ditch separating 
two properties belongs to the owner 
of the land adjoining it is not re- 
butted or displaced by acts of owner- 
ship of a shadowy and neutral char- 
acter on the part of the other pro- 
Hlenniker v. Howard, 90 L. 
TONG Sa Lote onraven. vo .Prid= 


more, 18 T. L. R. 282. 


Adams, 52 Wis. 554, 9 NW 170. 

[a] ‘Title of purchaser of land.— 
—Where two adjoining proprietors 
agree to build a partition fence, each 
to own the part constructed by him- 
self, and the part built by one is mis- 
takenly located on the land of the 
other, a purchaser of the latter’s 
land, without notice of the agree- 
ment, will take the fence thereon 
along with the land. Climer v. Wal- 
lace, 28 Mo, 556, 75 AmD 135. 

71. Ousley v. Lambeth, (Mo. A.) 


199 SW_ 594. 
: vy. Kinitzer, 83 Wis. 
307, 53 NW 451. 

73. Ala.—Garrett v. Sewell, 95 
Ala. 456, 11 S 226; Henry v. Jones, 
28 Ala. 385. 

Ark.—Drees v. State, 37 Ark. 122. 

Del.—Quillen v. Betts, 17 Del. 53, 
89 A 595. 

Ga.—Gilreath v. State, 96 Ga. 303, 
22 SE 907. 

Mass.—Newell v. Hill, 2 Metc. 180. 

Pa.—Smith v. Johnson, 76 Pa. 191; 
Stoner v. Hunsicker, 47 Pa. 514. 

Ss. C.—Gibson v. Vaughn, 2 Bailey 
389, 23 AmD 143. 

Eng.—Cubitt v. Porter, 8 B. & C. 
257, 15 ECL 133, 108 Reprint 1039 
[dist Matts v. Hawkins. 5 Taunt. 30, 
1 ECL 24, 128 Reprint 593]. 

“The common boundary is the 
property of both, and where a fixture 
is put on it by the labor of both, 
they are as to it, tenants in com- 
mon. Each had an undivided imter- 
est in both the property and posses- 
sion of it; and neither can maintain 
an action, which is predicated upon 
an exclusive right of property, or an 
actual possession.” Gibson Vv. 
Vaughn, 18 S. C. L. 389, 390, 23 AmD 
148. 

74, Wheeler v. State, 109 Ala. 56, 
19 S 998; Garrett v. Sewell, 95 Ala. 
456, 11 S 226; Henry v. Jones, 28 Ala. 
385 


75, See supra § 36. 


v. Bemis, 57 Wis. 315, 15 NW 432. 

Ts NV Cer) Ve 8 Ala. 
493, 42 AmD 646. 
as Murray v. Van Derlyn, 24 Wis. 

79. Jones v. Derosset, (Mo. A.) 
185 SW 239, 240. 

“It is only when the fence is. both 
on the division line and the land- 
owner who has not constructed the 
same has, voluntarily or by statutory 
compulsion, paid the owner one-half 
the value thereof that the former be- 
comes a one-half owner aind the fence 
a division one.’’ Jones v. Derosset, 


Watrous, 


Supra. 

Mee: Ill.—Buckmaster vy. Cool, 12 

spe Shean vy. Withers, 12 B. Mon. 
Md.—Richardson v. Milburn, 11 

Md. 340. Y 
Mich.—Graham v. Poor, 50 Mich. 


153, 15 NW 61. 

Mo.—Robinson v. Schiltz, 135 Mo. 
A. 32, 115 SW 472; Frederick’ v. 
Bruckner, 124 Mo. A. 31, 101 SW 619. 

Tex.—Jameson v. Board, (Civ. A.) 
171 SW 1087. 

Wis.—Scheer v. Kriesel, 109 Wis. 
125, 85 NW 138; Dhein v. Beuscher, 
83 Wis. 316, 53 NW 551. 

Newfoundl.—Evans v. Bell, 7 New- 
foundl. 564 (damages recoverable 
against road commissioner for tres- 
pass in undermining fence). 

Eng.—Matts v. Hawkins, 5 Taunt. 
20, 1 HCL 24, 128 Reprint 593. 

{a] Tllustration.—A contractor 
for the building of a section of a 
turnpike road who is authorized by 
the charter of the company to enter 
the premises of a citizen in conduct- 
ing the work has a mere license, and, 
if he is under the necessity of taking 
dowin a fence in passing and repass- 
ing, he must keep the fence in as 
good condition as before he pulled 
it down, and a failure will render 
him a trespasser ab initio and liable 
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defeat an action for its willful destruction,*! al- 
though it may defeat an action for partial cutting 
and removal, under a bona fide claim of right to re- 
pair.’ And the fact that the entry and temporary 
removal of the fence was legal and necessary in con- 
structing a road is no defense to an action for tres- 
pass, where the removal or rebuilding was negligent 
and resulted in damage.®* ‘Trover les against a 
person who removes a quantity of fence from the 
land of its owner, although such person was acting 
at the time under the direction of town officers and 
mistakenly supposed the fence to be upon the land 
of the town.®* An owner of land is not liable for 
removing a fence built thereon without his permis- 
sion.86 Persons who throw down or leave open 
fences are sometimes, by statute, made liable to a 
penalty recoverable in a civil action.®® Such stat- 
utes, being penal, must be strictly construed.*? The 
object of such statutes being to preserve the integ- 
rity of the owner’s inclosure, the penalty may only 
be recovered for leaving open or throwing down 
part of a complete inclosure.®® i ; 

[§ 39] 2. Rights and Liabilities of Adjacent 
Owners—a. In General. If a fence separating the 
lands of adjoining owners is entirely on the land of 
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one and is not a partition fence by virtue of agree- 
ment, prescription, or statute, he has a right to re- 
move it.89 Where a partition fence either on the 
boundary line or on a line recognized by the parties 
as the boundary line, although it is not so in facet, 
belongs to both owners as tenants in common,’? 
either may repair it and may lawfully enter on the 
land of the other for that purpose,®! but if either 
destroys or removes it he is liable to the other ten- 
ant °? in an appropriate action,®? unless the removal 
is with the consent or on notice to the other owner,®* 
or unless it is for the purpose of replacing the fence 
with another on the same site.°%° When a partition 
fence is rebuilt beyond the boundary line it may prop- 
erly be removed and replaced upon the correct line 
of the original fence.®* No trespass is committed by 
either owner in building a crooked or zigzag fence, 
one half resting upon the land of each adjoining 
owner.®? But where more than one half of a 
division fence is. built on the land of one owner, 
without his consent, he may remove the excess,®* and 
if in order to effect such removal it becomes neces- 
sary to destroy the whole fence, he may rightfully 
do so.°° The fact that the boundary is in dispute 
does not justify one owner in removing the division 


accordingly. Crawford v. Maxwell, [a] 
3 Humphr. (Tenn.) 476. 
{[b] Injury to plaintiff by the act 
of defendant should be shown.|} remove fence. 


Houx v. Seat, 26 Mo. 178, 72 AmD 
202. 

Injunction against removal see In- 
junctions [22 Cyc 829]. 

81. Norton v. Young, 6 Colo. A. 
187, 40 P 156; Fugate v. Smith, 4 
Colo. A. 201, 35 P 2838. 

82. Johnson v. Fiala, 161 Mo. A. 
359, 362, 148 SW 537, 538 (where, 
concerning the cutting of a hedge, 
the court said: ‘‘The fence was not 
a statutory one, either as to the char- 
acter of its construction, or the cir- 
cumstances under which it was erect- 
ed or maintained, and therefore, the 
rights of the parties are not con- 
trolled By our statute in relation to 
division fences’’). 

83. Crawford v. 
Humphr. (Tenn.) 476. 
84. Smith v. Colby, 67 Me. 169. 
85. Thayer v. Wright, 4 Den. (N. 

Y.) 180. 

86. Osborne v. Warren, 44 Conn. 
357; Illinois Cent. RK. Co. v. Sanders, 
93 Miss. 107, 46 S 241 (action under 
statute for penalty and damages 
against railroad company for push- 
ing its cars against a fence built by 
a landOwner across a spur track); 
Wright v. Brown, 163 Mo. A. 117, 145 
SW 518 (double damages); Frederick 
v. Bruckner, 124 Mo. A. 31, 101 SW 


Maxwell, 3 


619; Wilson v., Burton, 96 Mo. A. 
686, 70 SW 916. 
87. Wright v. Brown, 163 Mo. A. 


117, 145 SW 518; Robinson v. Schiltz, 
1385 Mo. A. 32, 115 SW 472. 

88. Sperry v. Hurd, 130 Mo. A. 
495, 109 SW 76; Wilson vy. Burton, 
96 Mo. A. 686, 688, 70 SW 916. 

“It was not the intention of the 
Legislature to protect owners’ fences 
as such, but his close, the ulterior 
object being to enable him to re- 
strain his own stock and protect his 
crops from depredation by those of 
strangers. The only question be- 
fore tke court was whether there 
was an inclosure.”’ Wilson v. Bur- 
ton, supra. 

89. Del.—Quillen v. Betts, 17 Del. 
53, 39 A 595. 

Ky.—White v. Thompson, 187 Ky. 
481, 219 SW 434. 

La.—Jones v. Henry, Mann. Unrep. 
Cas. 65. 

Tenn.—Clowers v. Sawyers, 1 Head 
156. 

Ont.—Bragg v. Rogers, 25 U. C. 
Cc. P. 156, 


a EE eee 
For later cases, developments and changes in the law see cumulative Annotations, 


Right to remove a support 
to a fence on the land of adjacent 
owner is carried with the right to 
White v. Thompson, 
187 Ky. 481, 219 SW 434. 

90. See supra § 37. 

91. Garrett v. Sewell, 95 Ala. 456, 
li S 226; Henry v. Jones, 28 Ala, 
385; Walker v. Watrous, 8 Ala. 493, 
of coisa 646; Drees v. State, 37 Ark. 
[a] Right to trim hedge.—Hither 
adjoining owner having an interest 
in a partition hedge fence may re- 
pair it by trimming and cutting 
limbs that unduly extend over his 
land, without committing any tort or 
subjecting himself to a suit for dam- 
ages, Johnson vy. Fiala, 161 Mo. A. 
359, 143 SW 537. 

92. Ala.—Garrett v. Sewell, 108 
Ala. 521, 18 S 737, 95 Ala. 456, 11S 
226; Henry v. Jones, 28 Ala. 385. 

Del.—Quillen v. Betts, 17 Del. 58, 
39 A 595. 


Ky. — Vincent v. Mustain, 187 
Ky. 843, 220 SW 1070; Wells. v.° 
Beene chen, 15 SW 1068, 12 KyL 

La.—Gele v. WOtOnlOy es 5 laaaeAy 
(Orleans) 165. 
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Mo.—Frederick v. Bruckner, 
Mo. A. 31, 101 SW 619. 

N. Y.—Carpenter vy. Halsey, 60 
Barb. 45 (removal of stones in wall 
constituting a partition fence). 

Pa.—Smith v. Johnson, 76 Pa. 191; 
Stoner v. Hunsicker, 47 Pa. 514, 

Wis.—Scheer v. Krisel, 109 Wis. 
125, 85 NW 188; Murray v. Van 
Derlyn, 24 Wis. 67. 

See Gilreath vy. State, 96 Ga. 303, 
22 SE 907 (holding removal a civil 
rather than criminal trespass). 

93. See cases infra this note. 

[a] Remedies of cotenant.—‘“When- 
ever one tenant in common does an 
unlawful act, whereby his co-tenant 
is injured, the law affords an ap- 
propriate remedy; he may bring 
trover or trespass against his» co- 
tenant, when the thing in common 
is destroyed, or the conversion is 
equivalent to am exclusion of the 
right of the tenant suing. The re- 
moval of the fence from the original 
dividing line, on the land of the de- 
fendant, and its appropriation to his 
exclusive use, was tantamount to 
the destruction of the thing in com- 
mon.” Garrett v. Sewell, 95 Ala. 
456, 458, 11 S 226. See Conklin y. 
Newman, 278 Ill. 30, 115 NE 849 
(holding that trespass is not a 
proper remedy for destruction of 


. 


a fence by a tenant in common 
thereof; but that the rule is other- 
wise where a portion of the fence 
is set off to each adjoining owner). 
But see Gilson v. Vaughn, 18 S. CG. 
L. 389, 28 AmD 148 (holding that 
trespass would not lie for removal 
of a fence since “one joint tenant, 
or tenant, in common, cannot main- 
tain trespass against his co-tenant 
for an injury done to the joint or 
common property’’). 

94. See infra § 40. 

95. _ Hill v. Tohill, 225 Ill. 384, 391, 
80 NE 253, 8 AnnCas 423; White v. 
Thompson, 187 Ky. 481, 219 SW 434; 
Ropes vy. Flint, 182 Mass. 478, 65 
NE 812; Burrell v. Burrell, 11 Mass. 


294; Cubitt v. Porter, 8 B°@ ( 
cre 15 ECL 133, 108 Reprint 


“The owner to whom a _ portion 
of the fence has been so assigned 
has the right to remove it for the 
purpose of repairing it or replacing 
it by some other lawful partition 
fence.” Hill v. Tohill, supra. 

{a] Future use of premises imma- 
terial—The fact that complainant 
intended in the future to locate an 
orchard and buildings at a place 
where a division hedge, if still 
standing, would protect them, did not 
entitle him to prevent the removal 
of the hedge and the substitution 


of some other lawful fence. Hill v. 
Tohill, 225 Til. 384, 80 NB 253, 8 
AnnCas 423. 


96. Thayer v. Wright, 4 Den. (N. 
Yi. el Os 

97. Carpenter v. Halsey, 60 Barb. 
(N._Y.) 45; Werris v. Van Buskirk, 
18 Barb. (N. Y.) 397. 

98. Kennedy v. Owen, 131 Mass. 
431; Sparhawk v. Twichell, 1 Allen 
(Mass.) 450. 

99. Sparhawk v. Twichell, 1 Al- 
len (Mass.) 450. 

[a] Reason for rule.—‘‘As any 
part of the structure in excess 
of such occupation is unlawful, and 
may be removed at all events, tft 
cannot be done without . destroying 
the whole fence, that must be admit- 
ted to be a justifiable act, because 


~~ [§§ 38-39 


it is a necessary and unavoidable 


consequence of the exercise of an 
unqualified right. If the law did 
not allow this, the injured party 


would be without adequate means. 


of redress for am acknowledged in- 
jury, and would be unjustly deprived 
of the use and enjoyment of some 
portion of his land by an irremov- 


able nuisance placed upon it by a 


same title, page and note number. 
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§§ 39-41] 


fence.1 Statutory penalties for removal of a par- 
tition fence do not of course apply to removal of a 
fence which is not a division fence.2 A hedge of 
growing trees is not removable as a fence under 
the statutes of some states authorizing one who 
constructs or owns a division fence or a part thereof 
to remove it on certain conditions;* but a division 
hedge fence is within the rules and statutes of 
other jurisdictions relating to removal of division 
fences.* The owner of inclosed land which he ceases 
to improve or lays in common has no right to re- 
move any portion of a partition fence standing,’ but 
is only relieved from the further duty of contribut- 
ing to its maintenance.® Statutes sometimes provide 
that a landowner who desires to let his land lie open 
shall not remove his part of a partition fence if the 
adjoining owner pays him for it.7/ An owner of land 
is not liable to an adjoining owner for the mere pres- 
ence and natural growth on his land of noxious weeds 
which overhang and damage the boundary fence.® 

[§ 40] b. Consent or Notice. A fence, or a por- 
tion thereof, which is treated by the parties as a 
partition fence and which is their joint property 
cannot legally be removed by one owner without 
the consent of the other,® or without complying with 
the conditions of statutes authorizing removal.° 
And where, by agreement or long acquiescence, the 
fences of adjoining owners are united, one owner 
cannot disunite the fences or remove his own fence, 
or a portion thereof, without giving reasonable no- 
tice of his intention to the other party.11 A person 
removing a fence on his own land, constructed by 
his adjoining owner under a revocable license, is not 
liable for a statutory penalty, where he has given 
due notice of revocation of the license.1? In some 
jurisdictions there are statutes which authorize the 
removal of partition fences, where notice of inten- 
tion to remove has been given by one adjacent 
owner to the other, at a prescribed time in advance 


trespasser.” Sparhawk v. Twichell, 13. 
1 Allen (Mass.) 450, 452. DN BST; 


1. Jones v. Motley, 13 SW 482,| 334; Brown v. 
lt oy ls 921. 90; 

2. Jones v. Derosset, (Mo. A.) 185 
SW 239. 


“tTnless the landowner who builds 


FENCES 


Ill.—MecNally v. 
McCormick v. Tate, 


Deimel v. Obert, 20 Ill. A. 557; 
Boyd v. Lammert, 18 Ill. A. 632. 

Mo.—Sims v. Field, 74 Mo. 
Jeffries v. Burgin, 57 Mo. 327; Robin- 


[25 C.J.] 1035 


of the removal, and prohibit their removal where 
the prescribed notice has been given.!* Similar 


‘statutes in other jurisdictions prohibit the removal 


of a partition fence without consent except during 
certain months of the year and then only after giv- 
ing notice for a prescribed time.'* Written notice 
is sometimes expressly required by statute,!> but in 
the absence of such requirement notice by parol is 
sufficient.1° The statutes are given a broad appli- 
cation and are not limited to a particular kind of 
partition fence.17 According to some authorities the 
prescribed notice must be given, although the fence 
is entirely upon the land of the party desiring its 
removal, if it is used as a partition fence by consent 
of the parties;1® but in other jurisdictions the rule 
is otherwise,!® except where the person desiring re- 
moval has consented to the connection of his fence 
with that of an adjoining owner, in which ‘ease rea- 
sonable notice, rather than notice for the time pre- 
scribed by statute, is necessary.?° The fact that one 
adjacent owner has notified the other that he intends 
to remove will not justify the other in removing his 
part without notice; it is only where the party mak- 
ing the removal has given the notice that the statute 
affords any protection to him.?1 The effect of re- 
moving a partition fence upon notice is to remit 
the parties to their common-law rights and duties.?? 

[§ 41] 3. Right to Remove Fences Placed by 
Mistake. If one of two adjoining landowners, with 
the knowledge of the other, erects a division or a 
partition fence which is by mistake placed upon the 
land of the latter, and the former upon discovering 
his mistake removes the fence, the latter cannot re- 
cover its value,?3 nor is the former liable to an action 
of trespass for such removal.?* A statute giving the 
right to remove fences placed by mistake on the 
lands of other persons has been held to apply only 
to natural persons, and to give no right to remove 
fences erected by mistake on lands of the state or 


O’Brien, 88|;v. Kahn, 87 Ky. 17, 7 SW 159, 10 
20 Ill.| KyL 87. 
Brow, U2is Tl VA 18. Grief v. Kahn, 87 Ky. 17, 7 SW 


159, 10 KyL 87; Jamison v. State, 
27 Tex. A. 442, 11 SW 483. 

19. Sims v. Field, 74 Mo. 139 [expl 
Jeffries v. Burgin, 57 Mo. 327]. 


139) 


a division fence between his land|son y. Schiltz, 135 Mo. A. 32, 115 20. See supra text and note 11. 
and that of another chooses to make| SW 472; Knott v. Glaze, 22 Mo. A. 21. Knott v. Glaze, 22 Mo. A. 352. 
the same a statutory division fence | 352. 22. Holladay v. Marsh, 3 Wend 


by accepting or forcing payment for 
one-half thereof from the other ad- 


N. Y.—Chamberlain v. Reed, 14 
Hun 403; Holladay v. Marsh, 3 Wend. 


(N. Y.) 142, 20 AmD 678. 
23. Matson v. Calhoun, 44 Mo, 368; 


jacent owner, such fence does not 
become a division fence, carrying 
with it the statutory penalties for 
removal or failure to repair.” Jones 
vy. Derosset, (Mo. A.) 185 SW 239, 
240. 

3. Griffith v. Carrothers, 86 Kan. 
$3, 119 P 548; Johnson v. Fiala, 161 
Mo. A. 359, 1483 SW 537; Brown v. 
Johnson, (Tex. Civ. A.) 73 SW 49. 
See Slye v. Guerdrum, 29 App. (D. 
C.) 550 (removal of hedge resting on 
jand of adjoining owner not per- 
mitted under statute). 

Hedge as fence generally see su- 


Al 
ast Conklin v. Newman, 278 Ill. 
30, 115 NE 849; Hill v. Tohill, 225 
Tll. 384, 80 NE 253, 8 AnnCas 423. 

5. Perkins v. Boody, 62 N. H. 452; 
Jones v. Perry, 50 N. H. 134; Smith 
v. J OnDeon 76 Pa EN 

6. ee supra 5 

7. Haines v. Kent, 11 Ind. 126. 

g. Sparke v. Osborne, 7 Austr. (oy 


1 ane Sane 8 bs : 
ot Vincent v. Mustain, 187 Ky. 
843, 220 SW 1070; Smith v. Johnson, 
alo. 
(as See infra text and note 13. 
11. Shean v. Withers, 12 B. Mon, 
(Ky.) 441; Burries v. Agnew, 6 Ky. 
Op. 10; Sims v. Field, 74 Mo. 139. 
12. Wright v. Brown. 163 Mo. A. 
117, 145 SW 518. 


142, 29 AmD 678. 

Tenn.—Stallcup v. Bradly, 3 Coldw. 
406. 

Tex.—Long v. Cude, 75 Tex. 225, 
12 SW 827, 26 SW 1000; Brown v. 
Johnson, (Civ. A.): 73 SW 49; St. 
Louis Cattle Co. v. Gholson, (Civ. A.) 
30 SW 269; Jamison v. State, 27 Tex. 
A. 442, 11 SW 483. 

Wis.—Sayles v. 57 Wis. 
315, 15 NW 4382. 

[a] Notice to owner.—Where six 
months’ written notice is required 
to be served upon ‘the person own- 
ing the adjoining fields,’ the phrase 
should be construed to include an 
adjoining tenant. Robinson v. Schiltz, 
135 Mo. A. 32, 115 SW 472. 

14, Clemmons v. Grow, 102 Ky. 
499, 43 SW 728, 19 KyL 1544; Grief 


Bemis, 


vy. Kahn, 87 Ky. 17, 7 SW 159, 10 
KyL 87; Gwinn v. Ditto, 3 Bush 
(Ky.) 547; Mene v. Horner, i sya 


293; Meyer v. Perkins, 89 Nebr. 59, 
130 NW 986, AnnCas1912C 468. 

15. Brown vy. Brown, 23 Ill. A. 90; 
Deimel v. Obert, 20 Ill. A. 557; Grief 
v. Kahn, 87 Ky. 17, 7 SW 159, 10 
KyL 87; Robinson v. Schiltz, 135 Mo. 
A. 32, 115 SW 472; Jamison vy. State, 
27 Tex. A. 442, 11 SW 483. 

16. Holladay v. Marsh, 3 Wend. 
(N. Y.) 142, 20 AmD 678. be 

17, Clemmons v. Grow, 102 Ky. 
499, 48 Sw 728, 19 KyL 1544; Grief 


Jones v. Derosset, (Mo. A.) 185 SW 
239; Long v. Cude, 75 Tex. 225, 12 
SW 827. See Hobb v. Clark, 53 Ark. 
411, 14 SW 652, 9 LRA 526 (quere). 

24. Curtis v. Leasia, 78 Mich: 480, 
44 NW 500; Whitfield v. Bodenham- 
mer, 61 N. C. 362. 

[a] Removal of rail fence mis- 
placed.—“‘Neither does the _ person 
pbuilding such fence, if he, without in- 
tent to commit trespass, places the 
same accidently a few feet over the 
line upon the neighbor, incur a for- 
feiture of any of his property to 
such negligent neighbor, but may re- 
claim his rails at his pleasure. Nor 
in obtaining them, if done in a care- 
ful manner, will he subject himself 
to an action of trespass by the other 
party; for the reason, the fence be- 
ing one for partition, he has the right 
to go upon his neighbor’s land, not 
exceeding the necessary and ordinary 
use in constructing line fences.” 
Curtis v. Leasia, 78 Mich. 480, 484, 44 
NW 500. 

{[b] Adverse possession.—A per- 
son who incloses a farm by a fence 
which he believes to be on his land 
and occupies the. land, using the fence 
for twenty years, and thereafter re- 
moves rails from the fence, is not lia- 
ble for trespass to an adjoining 
owner who improves his tract. Mc- 
Aninch v. Smith, 19 Mo. A. 240. 
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of the United States.*5 

[§ 42] 4. Pleading. In an action to recover a 
statutory penalty it is necessary and sufficient to 
allege facts bringing the case within the statute.”® 
Where, in an action of trespass, notice of intention 
to remove a partition fence is alleged, the pleading 
should show that the notice was given in due time 
and to a proper person.?* 

[§ 43] 5. Evidence. Direct and affirmative 
evidence is not necessary to establish the removal of 
a partition fence; it may be shown by any facts and 
circumstances sufficient to convince the jury.*® Ina 
civil action for a penalty the jury need not be 
convinced beyond a reasonable doubt, but only by a 
preponderance of evidence.*® In an action for dam- 
ages for the removal of a fence without notice, 
judgment for half the value of the fence is not 
supported by evidence of statements of defendant 
that he owned only one half of it, when the other- 
wise uncontradicted evidence shows that it was 
built wholly by defendant and that plaintiff’s gran- 
tor was merely permitted to connect with it.8° Un- 
der a statute imposing a penalty against one who 
shall voluntarily throw down or open any fence or 
gate and leave it open it is not sufficient to prove 
merely that defendant threw down a fence, but evi- 
dence must be introduced to show that he left it 
down." It is not necessary to prove that the fence 
injured or removed inclosed a cultivated field,?? nor 
is it necessary to prove notice of removal of a 
fence built entirely on the land of one owner where 
the provision for notice relates exclusively to par- 
tition fences.*? In an action growing out of the 
removal of a fence, when the ownership of the land 


35. 
573, 144 P 1007 


25. Blair v. Worley, 2 Ill. 178. 
26.. See cases infra this note. 
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the fence to its former condition.** 


Shanks v. Williams, 


* f to Mein 5 
: 


41-45 
ee 

on which the fence was situated is not in issue, 
evidence offered to show title to the land is prop- 
erly rejected.?4 And evidence of ownership of other 
tracts of land in the vicinity, by one of the adjoin- 
ing owners, is incompetent.*° A witness may tes- 
tify that a ‘fence for the removal of which an action 
is brought was a partition fence, although the evi- 
dence does not show that it was a statutory partition 
fence, if he knows the fact that it was erected by 
agreement between the parties who owned the land, 
and the statement is not objectionable as a conelu- 
sion of law.*® 

[§ 44] 6.. Trial. Questions of fact are to be 
determined by the jury.*’ Requested instructions 
which are not applicable to the evidence are prop- 
erly refused.%§ 

[§ 45] 7. Damages. One who removes or de- 
stroys the fence of another is liable to respond in 
damages for any loss which is the natural or proxi- 
mate consequence of his act;°® and where an adjacent 
owner removes a partition fence without notice 
to,*° or the consent *! of, the other adjacent owner, 
when such notice or consent is required by statute, 
the measure of damages is the same. Where one 
who has given the proper notice commences the re- 
moval of a partition fence one day prior to the 
time authorized by statute, he is hable for nominal 
damages only, unless it is shown that actual loss 
has been sustained.42 Where a fence is destroyed 
by fire, the measure of damages is the value of the 
fence as it stood at the time of the fire,** ascertained 
by the time and money properly expended to restore 
And since the 


§3 Kan.|(Tenn.) 406; St. Louis Cattle Co. v. 


[a] A complaint is insufficient to 
state a cause of action under the 
statute, where “it is not possible to 
tell whether it. is based on the first 
clause of the statute, relating to 
tearing down fences other than those 
that led into his own enclosure, or 
the second, relating to tearing down 
a partition fence,” or where “it omits 
essential averments to show that it is 
lodged on the statute at all.” Rob- 
inson v. Schiltz, 135 Mo. A. 32, 34, 
115 SW 472. 

[b] Unnecessary allegations. — It 
is unnecessary to allege or prove that 
the fence cut or left open was a 
partition fence, or that it inclosed 
a cultivated field, or that no notice 
of intention to remove had been 
given, where the fence was entirely 


on plaintiff's land. Frederick  v. 
ro 124 Mo. A. 31, 101 SW 


27. McCormick v. Tate, 20 Ill. 334. 
See Schieble v. Hart, 12 SW 628, 11 
KyL 607 (where the allegation as to 
notice did not show that the notice 
was given for the time prescribed 
by statute, but the objection to the 
pleading on this account was made 
Ese ere): 

8. Robinson v. Schiltz, 135 Mo. A. 
32° 115 SW 472. 

Tal Evidence held insufficient to 
show destruction of a division fence 
by defendant’s servants. Rako v. 
Elgin, ete., R. Co., 200 Ill. A. 401. 

29. Robinson vy. Schiltz, 135 Mo. A. 
32, 115 SW 472. 

* 80. Long v. Cude, (Tex. Civ. A.) 
26 SW 1000. 


31. Donovan y. Sallee, 19 Mo. A. 
593. 
32. Frederick v. Bruckner, 124 Mo. 


A Ss LOL SW 619: 

83. Frederick v. Bruckner, 124 Mo. 
A. 31, 101 SW 619. 

34. Fitts v. Howard, 13 KyL 302. 


36. Avary v. Searcy, 50 Ala. 54. 

37. Ousley v. Lambeth, (Mo. A.) 
199 SW 594. 

38. Bast v. Mason, (Mc. A.) 184 
SW 398. 

39. Conklin vy. Newman, 278 Ill. 


30, 115 NE 849; Woodcock v. Calais, 
68 Me. 244; Roby v. Reed, 39 N. H. 
461; Gulf, ete., R. Co. v. MeMurrough, 
41 Tex. Civ. A. 216, 91 SW 320. 

[a] Applications of rule.—(1) The 
fact that the cutting down of plain- 
tiff’'s hedge fence by defendant made 
it impossible for plaintiff’s tenant 
to turn hogs loose in a field to de- 
stroy noxious weeds, thus damaging 
a corn crop, is a proper element of 
damage in an action for trespass, 
where it appears that plaintiff was 
entitled to a portion of the crop as 
rent. Conklin v. Newman, 278 Ill. 30, 
115 NE 849. (2) But the value of 
the hedge as a windbreak is not:a 
proper element of damage where it 
did not afford any protection as a 
windbreak to any “orchard or build- 
ings,’ within the meaning of the 
Fence Act § 3, and where the dam- 
age, if any, resulting from loss of the 
hedge as a windbreak was to the pos- 
sessory right of the tenant and not 
to the reversionary right and inter- 
est of plaintiff.. Conklin v. Newman, 
278 Ill. 30, 115 NE 849. 

[b] Negligent removal.—Where a 
defendant had a right under contract 
to remove plaintiff’s wire fence from 
a right of way, but he removed it in 
such a way that it was not practical 
to use it again and the wire thereby 
became worthless, it was held, in 
an action for damage for negligence 
in removing the fence, that the evi- 
dence sustained a verdict that plain- 
tiffs were damaged in the sum of 
one hundred and fifty dollars. Karr 
v. Bowen, 128 Ark. 307, 194 SW 498. 

40. Stalleup v. Bradly, 3 Coldw. 


Gholson, (Tex. Civ. A.) 30 SW 269. 
[a] Mlustration.—The person in- 
jured by such removal is entitled to 
recover for the injury to his pasture 
by defendant’s cattle straying 
thereon, the value of the grass con- 
sumed, and of his own cattle escap- 
ing thereby that were not recovered 
after proper diligence, but not the 
value of those alleged to have died 


during the following winter, as such ~ 


damages would be too remote. St. 
Louis Cattle Co. v. Gholson, (Tex. 
Civ. A.) 30 SW 269. 

[bob] The cost of restoring’ the 
fence in addition to actual damage to 
crops or stock is recoverable. Deimel 
v. Obert, 20 Ill. A. 557; Richardson 
v. McDougall, 11 Wend. (N. Y.) 46. 

tai Mene v. Horner, 7 KyL 293. 

a 
lowed for removal of a‘ division fence 
cannot include the inconvenience of 
keeping stock in a barn, where it 
does not appear that their straying 
across the ~line would have caused 
any injury, or that such damage re- 
sulted from removal of the fence. 
Mene v. Horner, 7 KyL 293. 

42. Clemmons Vv. eet se Ky. 
499, 19 KyL 1544, 43 Sw 7 

43. Steffens v. Fisher, 161 Mo. A. 


386, 148 SW 1101; Wiggins v. St. 
Louis, etce., R. Co., 119 Mo. A. 492, 
95 SW 3811. 

[a] Value as inclosure..— ‘“‘The 


value of the fence as an enclosure 
of plaintiffs’ land is the measure 
of damages, and in arriving at that 
value, the jury may consider the cost 
of the rails and the cost of putting 
them into the fence; in other words, 
the cost of building the fence, includ- 
ing both the material and the dJabor 
necessary to construct it.” Gulf, etc., 
. Co. v. Wallace, 14 Tex. Civ. A. 
386, 387, 37 SW 3382. 
Wiggins v. St. Louis, ete., R. 
@o;, “119 Mo, A. 492,.95 SW 811. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fence is a part of the realty, the difference in the 
value of the land caused by its destruction should 
be considered in measuring the damages.*® But 
where the injury to the realty is temporary only 
and readily repairable, as where fencing is par- 
tially. impaired, the measure of damages is the cost 
of material and labor reasonably necessary to re- 
store the damaged property approximately to its 
condition when injured.*® Punitive damages may be 
awarded against one landowner for wrongfully and 
forcibly removing a partition fence against the pro- 
test of the adjacent owner;‘7 but when one’s good 
faith in believing his land invaded by a fence is not 
impugned, he should not suffer punitive damages for 
tearing it down.*® 

[§ 46] B. Criminal Liability—1. In General. 
Criminal liability for acts done or omitted as to 
fences, being prescribed by statutory enactments 
containing varying provisions, whether or not a 
prosecution can be sustained depends upon the terms 
of the particular statute under which it is brought.*® 
As a general rule to be criminally liable for remov- 
ing or destroying a fence one must have acted un- 
lawfully and willfully and committed some tres- 
pass;°° if the purpose is legitimate and no harm is 
done the offense is not committed.®! But if the stat- 
ute prohibits voluntarily throwing down a fence, 
malice or even willfulness is not essential,°? and if 


45. International, ete., R. Co. v. 
Mcliver, (Tex. Civ. A.) 40 SW 4388. 

46. Moore v. Hope Natural Gas 
Co., 76 “W. Va. 649, 86 SE 564. 

47. Fitts v. Howard, 13 KyL 302. 

48. Scheer y. Kriesel, 109 Wis. 125, | 390. 


[b] 
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the prohibition is against ‘‘unlawfully, maliciously 
or negligently’’ destroying a fence, proof that it was 
‘‘unlawfully’’ destroyed will authorize a convie- 
tion.®? Under most 4 but not all®® of the crim- 
inal statutes relating to fences, there can be no con- 
viction of a person who, under a bona fide claim 
of right, removes a fence or performs some other 
prohibited act relative thereto. However, a mere 
claim of ownership is not conclusive evidence of good 
faith;°° and where one’s belief in his right is due 
to negligence in not ascertaining the fact of owner- 
ship of the land on which a fence is located, he is 
held guilty.67 One cannot be convicted for prevent- 
ing the removal and relocation of a fence, where the 
right of removal is doubtful and the line uncer- 
tain.58 


| Nature of fence and lands inclosed thereby. Un- 


der some statutes, in order to establish criminal lia- 
bility, it must be shown that the fence constituted an 
inclosure;°® but under a statute merely against mali- 
ciously or negligently throwing down a fence, it is 
not necessary that the fence form a part of an in- 
closure.*® The statutes in some states protect all 
fences inclosing lands, whether crops are grown 
thereon or not,®! while in other states the statutes 
apply only to fences inclosing cultivated fields or 
cleared ground under cultivation.62 In criminal 


tenance of a fence or obstruction, 
the destruction of it did not render 
defendant liable for willfully and ma- 
liciously. removing a fence. 
Jablowsky, 169 Mo. A. 238, 152 SW 


When caitle are unlawfully 


| prosecutions for injuries to or acts done in connec- 


Sw 431. 

[a] Apparent ownership by long 
possession.—Where a person in pos- 
session and those under whom she 
claimed had been in possession for 
more than twenty years, the act of 
another in tearing down the fence 


State v. 


85 NW _ 138. 
49. See statutory provisions; and: 
Miss.—Card v. State, 86 S 460. 
Mo.—State v. Zinn, 61 Mo. A. 476. 

* N. C.—State v. Edmonds, 121 N. C. 

679, 28 SE 545. 


N, D.—Kuhnert v. Angel, 8 N. D. 
198, 77 NW_ 1015. 
Tex.—McCauley v. State, 43 Tex. 


374; McNeely v. State, 50 Tex. Cr. 
279, 96 SW 1088; Scott v. State, (Cr.) 
56 SW 61; Gibbs v. State, 39 Tex. 
Cr. 476, 46 SW 645; Martin v. State, 
16 SW 749; White v. State, 27 Tex. 
A. 638, 11 SW 643; Roberts y. State, 
17 Tex. A. 148; Brumley v. State, 12 
Tex. A. 609. 

[a] Elements of trespass wanting. 
—A gratuitous licensor, who permits 
another to repair a fence upon land 
rented by the licensor, is not guilty 
of a willful or malicious trespass un- 
der Code (1906) § 1389, for tearing 
the fence down, where before doing 
so he notifies the licensee to remove 
it, and he declines.. Card v. State, 
(Miss.) 86 S 460. 

50. State v. McCracken, 118 N. C. 
1240, 24 SE 530; State v. Headrick, 
48 N. C. 375, 67 AmD_ 249. 

[a] ‘Willful or malicious trespass. 
—One who maliciously injures real 
property of another by tearing down 
and removing a fence therefrom is 
guilty of willful or(j malicious tres- 
pass on the real and personal prop- 
erty of another, under Code (1892) 
§ 1315, and not of malicious mischief, 


under § Hate as Barkley v. State, 
Miss.) 23 S 185. 
s 51. McNeely vy. State, 50 Tex. Cr. 


279, 96 SW 1083 (removal of posts 
and poles protruding onto defend- 
ent’s land); Camp vy. State, 49 Tex. 
Cr. 396, 92 SW 845 (fence reset with- 
out withdrawing or separating it 
from adjoining fence): McCuen v. 
State, 43 Tex. Cr. 612, 68 SW 180; 
Scott v. State, (Tex. Cr.) 56 SW 61 
(no harm or injury in opening a 
water gate for cattle); Hooks v. 
State, 25 Tex. A. 601. 8 SW 803; 
Woodyard v. State, 19 Tex. A. 516. 

fa] Removal of structure en- 
joined.—Where an injunction had 
peen obtained against the main- 


impounded one cannot be convicted 
who throws down a fence in order 
to recover them. Hill v. State, 104 
Ala. 64, 16 S 114; Klein v. State, (Tex. 
Cr.) 39 SW. 369. 

52. State v. Adams, 91 Kan. 642, 
138 P 580.) 

53. Edwards v. State, 115 Ala. 52, 
22 S 564. See Wheeler v. State, 109 
Ala. 56, 19 S 993 (construing the 
terms “unlawfully, maliciously or 
negligently’’). 

54. Ga.—Shrouder v. State, 121 
Ga. 615, 49 SE 702, ; 

Mich.—Peo. v. Ferguson, 119 Mich. 
373, 78 NW 334. 

Mo.—State v. Zinn, 26 Mo. A. 17 
[dist State v. Schaefer, 56 Mo. A. 
496]. 

yer a v. Drass, 146 Pa. 55, 23 
A 233; Com, v. Cole, 26 Pa. 187. 

Tex.—Bailey v. State, 48 Tex. Cr. 
262, 87 SW 740; Ball v. State, 44 Tex. 
Cr. 185, 69 SW 512. 

Vt.—State v. Buck, 74 Vt. 29, 51 


A 1087 (removal under advice of 
counsel, and in honest belief of 
right). 

SD ee ol ithe v, Com., 5 Gratt. (46 
Va.) 657. 

Cnt ante vy. Johnson, 7 Ont. L, 


525, 3 OntWR 222. 

[a] Claim of right involving re- 
moval.—Where defendant in good 
faith believed that he had a right to 
use a boat in crossing a stream, and 
its use invoked the breaking of a 
fence, he was not criminally liable. 
Giddings v. State, 50 Tex. Cr. 333, 96 
SW 926. . 

[b] Continued cl - 
tion for unlawfully, willfully, and 
knowingly fencing the land of an- 
other will not be sustained, where it 
appears that defendant has all along 
made claim to that portion of the 
land upon which the fence was 
erected, and it also appears that his 
vendors made a similar claim. Clark 
vy. State, 23 Tex. A. 618, 5 SW 163. 
55. Wallace v. State, 124 Ala. 87, 

932. 
76S. Woods v. State, 10 Ga. A. 476, 


73 SE 608. 
57. Clark v. State, 50 Ark. 570, 9 


aim.—A convic- 


on the premises as a step toward 
taking forcible possession was un- 
lawful. Johns v. State, 76 Tex. Cr. 
303, 174 SW 610. 

58. Boyd v. State, 28 Tex. A. 524, 
13 SW 864. 

59. Gundy v. State, 63 Ind. 528; 


laeiison v. Burton, 96 Mo. A. 686, 70 


Sw 916; State v. Boone, 57 Mo. A. 
635; State v. Roberts, 101 N. C. 744, 
7 SE 714; Com. v. Rappold, 26 Fa. 
Dist. 586; Camp vy. State, 49 Tex. Cr. 
396, 92 SW 845. See State v. Hays, 
110 Mo. A. 440, 441, 85 SW 127 (where 
the court said: “The word ‘inclosure’ 
is used in the statute at one place, 
but disjunctively. It is an offense, 
too, to throw down any bars or 
fences inclosing the land of another. 
But aside from those clauses there 
are other provisions by which it is 
constituted a crime ‘to pull down, 
injure or destroy a gate, post, rail- 
ing or fence, or any part thereof’ ’’). 

[a] Opening gate in inclosure.—In 
some states it is an offense to open 
and leave open a gate leading into 
the inclosure of another. Jolly v. 
State, 19 Tex. A. 76. 

60. Shaw v. State, 125 Ala. 80,.28 


S 390. 

61. Dennis v. State, 43 Tex. Cr. 
464, 66 SW 888. 

[a] Pastures.—This statute ap- 


plies to pasture as well as other in- 
closures. Jessel v. State, 42 Tex. 
Or. 72, 57 SW 826; Hankins v. State, 
39 Tex. Cr. 261, 45 SW 807. 

62. State v. Taylor, 69 N. C. 543; 
State v. Lamb, 30 N. C. 229; State v. 
Bell, 25 N.C. 506. 

{a] Application of statutes.—(1) 
A. field not in crop at the time, if 
used for cultivation in the ordinary 
course of husbandry, is within the 
statute against destroying or remov- 
ing a fence around “a cultivated 


field.” State v. Campbell, 133 N. C. 
640, 45 SEH 344; State v. Allen, 35 
N. C. 36, (2) The smallness of the 


tract is immaterial. State v. Camp- 
bell, 133 N. C. 640, 45 SE 344. (3) 
A town lot if inclosed and cultivated 
is within this statute. State v. Mc- 
Minn, 81 N. C. 585. (4) A pasture 
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tion with fences, it is immaterial whether or not the 
fence is a lawful one, that is, of such dimensions as 
would entitle the owner to bring a civil action for a 
trespass by the cattle of another.°? One cannot be 
convicted of tearing down a fence when his act i8 
the pulling up of the posts on which no wire is 
strung, these not constituting a fence.*4 

Ownership or possession. The statutes punishing 
acts relating to fences are applicable only to fences 
of another, as to which defendant is without prop- 
erty or right. Generally a person is not criminally 
liable for removing, destroying, or doing other acts 
to fences which are on his own land,® or fences on 
lands of which he is in actual possession,®* or a par- 
tition fence or a fence of which he is joint owner,°* 
or fences of which he is the owner,®® or of which 
he is in actual possession.®® It is not so much the 
title to land that controls in cases of this character 
as it is the quiet and peaceable possession of the 
property on which the fence is situate.7° The in- 
quiry as to the possession of the fence should or- 
dinarily be limited to the actual peaceable posses- 
sion, and not extended to the right of possession.7 
Where the actual possession is in the prosecutor, 
defendant cannot exculpate himself by showing title 
to the land upon which the fence was situated.72 
Where the ownership of the fence is determined by 
agreement, it is immaterial on whose land it is 
located."* Under a statute prohibiting anyone from 
injuring a fence belonging to and inelosing land 
not his own, the fence must both belong to and 
inclose land not belonging to the party charged with 


field is not within another statute 
punishing failure to make and keep 
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Tex. A. 442, 11 SW 483) (2) unless 
he gives to such other person the 


[§§ 46-48 


the offense.74 

[§ 47] 2. Defenses.”*> A trespass being a neces- 
sary element of such offenses, any fact may be shown 
in defense, in general, which might be shown by 
defendant in an action of trespass.7* Thus consent 
of one of the cotenants in possession of the ad- 
joining tract is a sufficient defense in a prosecution 
for removal of a partition fence.?7 It is no defense 
that defendant removed the fence in order to induce 
a civil suit to try title,”8 or that the fence was not 
on a line fixed by agreement or arbitration,’® or 
that defendant was acting as agent of another and 
by his direction.2° But if defendant ordered his 
servants to pull down one party’s fence, and by mis- 
take they pulled down another’s, defendant cannot 
be convicted.* Officials in charge of public roads 
or employees lawfully working thereon are not erim- 
inally lable for removing a fence which constitutes 
an obstruction of the highway.8? But the removal 
of a fence, obstructing a road which is not a public 
highway, is not justified.’% j 

[§ 48] 3. Affidavit, Indictment, or Information. 
The indictment or information must charge all the 
elements of the offense 8* and connect defendant 
therewith.*° The general rules as to the form and 
sufficiency of indictments and informations are ap- 
plicable to prosecutions of this character, and 
therefore an indictment or information is generally 
sufficient which charges the offense in the language 
of the statute.*’ It is not generally necessary to 
allege the value of the fence,8* or the value or 


Cr. 483, 81 SW 737; Smith vy. State, 
(Tex. Cr.) 79 SW 34; Carter v. State, 


during crop time a sufficient fence 
about cleared ground under cultiva- 
tion. State v. Perry, 64 N. GC. 305. 

68. Hill v. State, 104 Ala. 64, 16 
S 114; Thomas vy. State, 30 Ark. 433; 
rere v. Council, 1 Overt. (Tenn.) 


64. Burch v. State, (Tex. Cr.) 67 
SW _ 500. 

65. Ala.—Hdgar v. State, 156 Ala. 
147, 47 S 295; Boyett v. State, 132 
Ala, 23, 31'S .551) 

Ark.—Tegarden vy. State, 115 Ark. 
607, 171 SW 910. 
ae abet v. Boone, 57 Mo. A. 

N. C.—State v. Watson, 86 N. C. 
626 (division fence wholly on de- 
fendant’s land); State v. Headrick, 
48 N. C. 375,67 AmD 249. 

Pa.—Com. v. Lofi, 4 C. Pl. 62. 

Tex.—McCullers y. State, 216 SW 
182; McCoy v. State, (Cr.) 20 SW 826; 
Bybee vy. State, (Cr.) 20 SW 824. 

[a] Fence erected by another per- 
son.—Where a fence is erected by one 
person upon the lands of another, it 
ordinarily becomes the property of 
the latter, who does not generally 
violate criminal fence statutes by 
removing it. Edgar yv. State, 156 Ala. 
147, 47 S 295; Wheeler vy. State, 109 
Ala. 56, 19 S 998; State vy, McCracken, 
118 N. C. 1240, 24 SE 530; Com. v. 
Cole, 26 Pa. 187; Ratcliffe v. Com., 
5 Gratt. (46 Va.) 657. 

66. State v. Williams, 44 N. CGC. 
197. 

[a] Persons occupying land with 
the consent of the owner are not lia- 
ble for removing fences therefrom. 
State v. Williams, 44 N. C. 197. 

67. Boyett v. State, 132 Ala. 23, 
31 S 551; Drees v. State, 87 Ark. 122; 
Gilreath v. State, 96 Ga. 303, 22 SE 
907; Bray v. State, (Tex. Cr.) 219 
SW 1102. 

[a] In Texas (1) under the stat- 
ute a joint owner of a fence, that 
is, the owner of a fence connected 
with any fence owned by another per- 
son, is criminally liable for removy- 
ing such fence (Jamison v. State, 27 


notice prescribed by statute of his 
intention to withdraw and cut loose 
his fence from such other person’s 
fence (Dennis y. State, 43 Tex. Cr. 
464, 66 SW 838). (3) However, in a 
subsequent case the court approved 
an instruction that one in actual pos- 
session of premises inclosed by a 
fence, or who alone or with another 
owns a fence, cannot be convicted of 
“unlawfully injuring the fence of an- 
other,” but held that it was not ap- 
plicable because of an absence of 
evidence that defendant was in actual 
possession of the premises. Smith 
v. State, (Tex. Cr.) 79 SW 34. 

68. Edgar v. State, 156 Ala. 147, 
47 S 295; Wheeler v. State, 109 Ala. 


56, 19S 998: State v. Sullivan, 14 
Kan. 170. 
[a] “The purpose of the statute 


is the protection of the owner of the 
soil, or of tenants of others having 
possession under him, against tres- 
passes, which prior to the statute 
were redressed only by a civil action 
for the recovery of damages. The 
destruction of a fence by its owner, 
or the failure to rebuild or repair at 
is not within the purview of the 
statute.” Wheeler vy. State, 109 Ala, 


56,59, 19'S) 993° 
69. Bray v. State, (Tex. Civ. A.) 
State, 58 Tex. Cr. 


219 SW 1102. 

70. Farmer v. 

171, 124 SW 925; Kalklosch y. State, 
46 Tex. Cr. 94, 80 SW 85. 

71. Bray v. State, (Tex. Cr.) 219 
SW 1102; Fitzsimmons y. State, 62 
Tex. Cr. 440, 188 SW 110; Arbuthnot 
Sag ey 38 Tex. Cr. 509, 34 SW 
6 


[a] Constructive possession will 
not support a prosecution. State v. 
Beacham, 125 N. C. 652, 34 SE 447. 

72. Wallace v. State, 124 Ala. 87, 
26 S 932; State vy. Taylor, 172 N. c. 
892, 90 SE 294; State vy. Campbell, 
133 N. C. 640, 45 SE 344: State vy. 
Fender, 125 N, C. 649, 34 Sm 448; 
State v. Marsh, 91 N. C. 632: State 
v. Piper, 89 N. C. 551; State v. Hovis, 
76 N. C. 117; Pate v. State, 81 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


18 Tex. A. 573; Behrens vy. State, 14 
Tex. A. 121; Jenkins y. State, 7 Tex. 
A. 146. 

73. State v. Buck, 74 Vt. 29, 51 
A 1087. 

74, State v. Coy, 47 Mo. A. 187. 

75. Bona fide claim of right see 
supra § 46. 

Title or ownership see supra § 46. 

76. State v.! Boone, 57 Mo. A. 635; 
State v. Clark, 29 N. J. L. 96; State v. 
McCracken, 118 N. GC. 1240, 24 SE 
530; Jones v. State, (Tex. Cr.) 20 SW 
926; White v. State, 27 Tex. Cr, 638, 
11 SW 643. 

77. Bailey v. State, 48 Tex. Or, 262, 
87 SW 700, 122 AmSR 740. 

78. State v. Graham, 53 N. C. 397. 
E a Shaw v. State, 125 Ala. 80, 28 


80. State v. Campbell, 133 N. CG. 
640, 45 SE 344. 

81. Gordon vy. State, 58 Tex. Cr. 
624, 111 SW 146. 


82. Gowhenouer y. State, 33 Tex. 
Cr. 538, 28 SW 201; Schott v, State, 
Text AM 61g 


ee Olson y. Peo., 56 Colo. 199, 138 

84. Meissner v. State, 80 Tex. Cr. 
92, 188 SW 977. : 

85. Carney v. State, (Tex. Cr.) 39. 
SW 661. 

86. See generally Indictments and 
Informations [22 Cye 157]. 

87. State v. Culbreath, 71 Ark. 80, 
71 SW 254; State v Hoover, 31 Ark. 
676; State v. Maclay, 180 Mo. A. T2; 
163 SW 544; State v. Gift, 112 Mo. 
A. 200, 86 SW 593: State v. Biggers, 
ae N. C. 760, 12 SE 1024: State v. 

eu, 
40 Tex. Cr. 589, 51 Sw 372; Gibbs v. 
State, 39 Tex. Cr. 476, 46 SW 645: 
Carney v. State, (Tex. “Cr2esorsiwa 
661; Koritz v. State, 27 Tex. A. 53; 


A. 

[a] Form of indictment charging 
fence cutting under Texas statute. 
pte a v. State, 24 Tex. A. 537, 7 SW 


88. Dorrell v. State, 80 Ind. 566. 


25 N. C. 506; Hlkins vy. State, - 


10 Sit 757; Brewer v. State, 5 Tex. 


§§ 48-49] 


amount of material destroyed,®® or that damage was 
done by the removal.®® Neither is it necessary to 
allege express malice if not mentioned in the stat- 
ute,®? nor to conclude ‘‘contrary to the form of the 
statute.’’? 9? A discrepancy of one month between 
the date of the offense charged in the information 
and that stated in the affidavit on which the infor- 
mation was founded is not cause for quashing the 
information after verdict.°3 Having alleged that 
the fence was pulled down, it is not necessary fur- 
ther to charge that it. was left down and open.° 
Although the same particularity is not necessary in 
complaints or affidavits before inferior tribunals as 
would be required in an indictment,®® yet the af- 
fidavit or complaint must state the essential elements 
of the offensee charged.°* A particular description 
of the land upon which the offense was committed 
1S unnecessary.°?7 The ownership of the property 
must be accurately alleged in the indictment,®* and 
under some statutes the consent of all the owners 
must be negatived, or their want of consent al- 
Jeged.°® But under a statute against injuring or 
pulling down the fence of another without his con- 
sent, an allegation of ownership of the fence by 
one party is sufficient, although the evidence shows 
a joint ownership.! The ownership may properly be 
alleged in a tenant who at the time of the injury 
was in legal possession and control, and entitled to 
the use ofthe fence.2— An information for failing 
to disconnect and remove a fence as prescribed by 
statute must allege that the fence was not removed 
within the time allowed after the requisite notice 
was given ® by the proper person.* Under a statute 
making it an offense to destroy or injure any fence 
or to injure any growing crops, an indictment alleg- 
ing that defendant removed a fence and injured the 
growing crops it inclosed charges but a single of- 
fense® An action for unlawfully making or 
permitting a fence to remain about the lands of 
another must be prosecuted in the name of the 
state, although half the fine goes to the informer ;° 
and a eriminal prosecution and a civil action to re- 
cover a penalty cannot be joined where one statute 


89. Dorrell v. State, 80 Ind. 566, 
568 (“It was not necessary that the {al 


200, 86 SW 593. 
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The number of acres need 
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imposes treble damages for the benefit of the injured 
party for throwing down a fence and another makes 
such act a misdemeanor.’ 

[§ 49] 4. Evidence. In some jurisdictions the 
destruction or injury of a fence is presumed to have 
been done willfully and maliciously,® and proof that 
defendant destroyed or injured the fence in the man- 
ner alleged throws upon him the burden of proving 
that he honestly believed he had a right to do 
so.® 

Admissibility. Evidence tending to show posses- 
sion, and the character thereof, is admissible;?° but, 
at least under some statutes, evidence along this 
line should be confined to possession and not ex- 
tended to title or ownership separate and apart 
from possession.1+ One who is prosecuted for break- 
ing a fence may introduce a deed to the property 
upon which the fence was located as tending to show 
rightful possession,!2 or the proper location of a divi- 
sion fence.t® But he cannot introduce conveyances 
showing ownership ina third party.14 Evidence of 
title or ownership is inadmissible when the question 
involved is possession only;'® nor can accused intro- 
duce evidence of his rights in a tract of land not in 
controversy.!® Although a fence is realty, its own- 
ership, so far as is necessary to be proved, may be 
proved by parol.17 On the question of ownership 
defendant cannot put in evidence a survey not made 
in conformity to statutory provisions and not shown 
to have been by the consent of the adjacent owner ;1® 
but evidence of a survey made under agreement is 
admissible.1® Evidence that the party claiming the 
land upon which the fence was built had built it, 
and that parties holding under him had cultivated it 
without interference from the accused, is admissible 
to show possession and ownership of the fence.?° 
In order to prove his possession defendant may 
introduce the pleadings in a pending action between 
the same parties to try title, including the prose- 
eutor’s petition alleging possession of the property - 
in defendant.2!_ And in order to show removal under 
a claim of right, evidence of a pending injunction 


number of rails and stakes should be 
stated, nor their separate values. 
They are sufficiently described as be- 
ing in and composing a fence on the 
land of the prosecuting witness’’). 

90. State v. Culbreath, 71 Ark. 80, 
71 SW 254. 

91. State v. Schaefer, 56 Mo. A. 
496, 500 (‘Express malice need not 
be averred or shown. If an act pro- 
hibited by the statute is done will- 

fully, wantonly and without legal 
right, and by wantonly is meant a 
careless indifference to mischief, it 
amounts to a violation of the stat- 
ute”). See Shrouder v. State, 121 Ga. 
615, 49 SE 702 (holding it unneces- 
sary to allege that the trespass was 


committed willfully, although an ele- 


ment of criminal intent must be pres- 


State vy. Culbreath, 71 Ark. 80, 
71 SW 254. 

93. State v. Gift, 112 Mo. A. 200, 
86 SW 593 (under statute making any 
date within a year of the filing of 
the information sufficient. to sustain 
a conviction). 

94, State v. Maclay, 180 Mo. A. 
727, 163 SW 544. Contra State v. 


Grubb, 71 Mo. A. 214. 
95. Brazleton v. State, 66 Ala. 96. 
96. Ridings v. State, 16 Ala. A. 
467, 79 S 141; State v. Grubb, tal 
Mo. A. 214. 
' g%7. Dorrell v. State, 80 Ind. 566; 


State v. Maclay, 180 Mo. A. 727, 163 
Sw 544; State v. Gift, 112 Mo. A. 


not be alleged where the indictment 
charges that a half section of land 
was inclosed. Gibbs v. State, 39 Tex. 
Cr. 476, 46 SW 645. 

98. Pate v. State, 54 Tex. Cr. 491, 
113 SW 757. 

99. Anderson v. State, (Tex. Cr.) 
29 SW 786; Warder v. State, 29 Tex. 
A. 534, 16 SW 338; Govitt v. State, 
25 Tex. A. 419, 8 SW 478; Pate v. 
State, 54 Tex. Cr. 491, 113 SW 1757; 
Keizewetter v. State, 34 Tex. Cr. 513, 
31 SW 395. 

1. Pate v. State, 54 Tex. Cr. 491, 
113 SW 757 (under a statute allow- 
ing the ownership of property be- 
longing to an estate to be alleged 
as in the executor, administrator, or 


heirs of the deceased); Hurlbut v. 
State, 12 Tex. A. 252. 

2. Hill v. State, 104 Ala. 64, 16 
Ss 114. 

3. Elkins v. State, 40 Tex. Cr. 589, 
51 SW 372. 

4. Meissner v. State, 80 Tex. Cr. 


92, 188 SW 977. 


5. Ratcliffe v. Com., 5 Gratt. (46 
Va.) 657. 

6. Gibbs v. State, 39 Tex. Cr. 476, 
46 SW 645. 

7 Manville v. Felter, 19 Kan. 253. 

8. Woods v. State, 10 Ga. A. 476, 
73 SW. 608. 

Pi Woods v. State, 10 Ga. A. 476, 
73 SE 608. 

10. Hughitt v. State, 77 Tex. Cr. 
573, 179 SW 703. 

11. Bray v. State, (Tex. Cr.) 219 


SW 1102. 

12. McCuen v. State, (Tex. Cr.) 68 
SW i180. 

[a] Deed admissible on question 


of peaceable possession.—In a prose- 
cution for breaking a fence in viola- 
tion of Tex. Pen. Code (1895) art 794, 
defendant may introduce in evidence 
a deed, conveying the land inclosed 
by such fence to his wife, to show 
that the prosecutor was not in quiet 
and peaceful possession at the time 
of the alleged commission of the 


offense. Pate v. State, (Tex. Cr.) 
81 SW 737. 
13. Fitzsimon v, State, 59 Tex. Cr. 


540, 128 SW 903. 

14. Wallace v. State, 124 Ala. 87, 
26 S 932. 

15. Bray v. State, (Tex. Cr.) 219 
Sw 1102. 

16. State v. Adams, 91 Kan, 642, 
138 P 580. 

17. Fitzsimon v. State, 59 Tex. Cr. 
540, 128 SW 9038; Joy v. State, 41 
Tex. Cr. 46, 51 SW 933. See McCuen 
v. State, 43 Tex. Cr. 612, 614, 68 SW 
180 (“It is held that this possession 
may be proved by parol, but this af- 
fords no reason why the same fact 
could not be proved by written testi- 
mony’’). 
Boett v. State, 132 Ala. 23, 31 


Ss ‘ 

19, State v. Buck, 74 Vt 29, 51 A 
1087. 

20. Kalklosch v. State, 46 Tex. 
Cr. 94, 80 SW 85. 

21. McCuen v. State, 48 Tex. Cr. 
612, 68 SW 180. 
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against maintenance of the fence is admissible.22 It 
may be shown in a prosecution for moving a division 
fence that in a prior civil suit between defendant 
and the prosecuting witness a judgment was ren- 
dered establishing the boundary where the fence was 
located.** In a prosecution for destroying a fence, 
it is competent to prove declarations going to show 
motive, where accused made such declarations, or 
where they were made in his presence and hearing 
and received either his active or tacit consent,24 
It seems that declarations of the parties or their 
agents are also admissible to show want of consent 
to the breaking or removal of a fence.?> In a prose- 
cution for breaking down a fence, when the owner 
cannot be had before the court, it is competent to 
prove his want of consent by circumstances.2¢ No- 
tices published in a newspaper purporting to be 
signed by the owners of the land prohibiting tres- 
passing thereon are inadmissible to show want of 
consent of one of the owners in the absence of evi- 
dence that he published them, or authorized their 
publication.2" And likewise the posting of notices 
about an inclosure by the foreman or servant of the 
owners is inadmissible to show want of consent of 
the owners.?® Acts and circumstances in relation to 
the breaking or pulling down of the fence are admis- 
sible as part of the transaction;?9 but this rule does 
not render admissible acts done so long after the 
transaction as not to be a part of the res geste.%° 
Under a charge of cutting a fence inclosing land in 
two designated sections separated by a public road 
evidence is admissible of cutting the fence on either 
or both of the sections.3!. The eustom of various 
parties to pass over the prosecutor’s fence with his 
knowledge and without his objection is admis- 
sible.8? 

Weight and sufficiency. The evidence must be suf- 
ficient to establish all the elements of the offense 
charged.3* Although a deed to the prosecutor mis- 
described the land, ownership may be sufficiently 
shown by occupancy for the prescriptive period.*4 
Ownership in another than defendant is not sus- 


; V. LIABILITY 


[§ 51] A. Improperly Constructed Fences—1. 
Injuries to Persons. The question whether a person 


FENCES 


is liable for personal injuries arising from the eree- 


22. State eae 169 Mo. A, 


238, 152 SW 390. SW 5 


29. (a v. State, (Tex: Cr.) 74 


be [§§ 49-51 
tained by testimony of the prosecuting witness that 
the fence was his and on his land, but that he knew 
nothing about the line between him and defendant, 
when defendant and others testified that the fence 
was on defendant’s land and that they knew the 
line.** A prosecution for throwing down and leaving 
open a fence is not supported by evidence of throw- 
ing down and going across the adjacent premises; it 
must affirmatively appear that the fence was left 
down.*® , And a charge of malicious mischief in 
breaking, injuring, and pulling down a fence is not 
proved by evidence of assistance in carrying away a 
gate and hiding it after it had been removed by 
another.27 But a charge of malicious mischief in 
pulling down and destroying a fence is sufficiently 
proved by showing the pulling out of a post or posts 
of a fence in process of erection.2s Some statutes 
require the conviction to be based on the testimony 
of a certain number of witnesses.®9 

[§ 50] 5. Trial. The instructions to the jury 
should contain correct statements of the law appli- 
cable to the evidence.*? Requested instructions which 
are misleading *! or are not called for by the evi- 
dence ** may and should be refused. Where the 
party accused of destroying the fence introduces no 
evidence of his title, an instruction that the title 
to the land will not be affected by the verdict, and 
that titles to land cannot be determined, is not prej- 
udicial.** An instruction that it is a question for 
the jury to determine the weight and credit ‘‘if 
any’’ to be given to defendant’s statement is not 
objectionable as minimizing the importance of the » 
statement.*4 The credibility of witnesses and the 
ultimate fact of guilt being questions for the jury, 
a peremptory charge by the court to find defendant 
guilty is erroneous.4® Questions whether the fence 
removed was within the terms of the statute,4® and 
whether the land inclosed had been dedicated to 
public use as a street ‘7 are for the jury. The ques- 
tion of the sufficiency of a watercourse to serve as a 
fence being material, it was held to be a question of 
law for the court, the jury deciding the faets.48 


FOR INJURIES 


tion of a fence depends on the ordinary principles © 
or rules as to what constitutes negligence.49 The 
owner of the land upon which a fence is. main- 


be convicted on the testimony of 


three indifferent witnesses, the term 


23. Dorrell v. State, 83 Ind. 357. 30. Caudle v. State, (Tex. Cr.) 74 | “indifferent,” is synonymous with the 
24. Smith v. State, (Tex, Cr.) 70|SW 545. word “competent.” State v. Sawyer, 
SW 84 ' 31. State v. Morse, 66 Mo. A. 303./13 N. (ode Alpe 


[a] MIlustration.—In a prosecution 
for malicious injury to a fence be- 
. longing to a church, evidence of ex- 
pressions by defendant showing en- 
mity toward the officers and mem- 
bers while engaged in the business 


SW 545. 


216 SW 182. 
fa] 


32. Caudle v. State, (Tex. Cr.) 74 
33. McCullers v. 
Evidence held insufficient to: 


40. Becker v. State, 56 Tex, Cr. 
92, 119 SW 95; Gordon vy. State, 53 
MexsiCri 1624; 11 bas ws 146; Hankins 
Me State, 39 Tex. Cr. 261, 45 SW 


State, (Tex. Cr.) 


of the church is admissible so far as 
showing malice toward the society. 
Peo. v. Ferguson, 119 Mich. 373, 78 
NW 334. 

25. Pate v. State, 54 Tex. Cr. 491, 
11S SW. 757. 

26. Caudle v. State, (Tex. Cr.) 74 
SW 545. 

[a] An affidavit filed in the case 
and signed by one of the owners was 
admissible “as a circumstance” tend- 
ing to show his want of consent, it 
appearing that he himself was out 
of the state. Caudle v. State, (Tex. 
Cr.) 74 SW 545. 

27. Caudle v. State, (Tex. Cr.) 74 
SW 545. 

28. Caudle v. State, (Tex. Cr.) 74 
SW 545 (holding, however, that the 
reception of such evidence is not 
prejudicial). 
pe a PE sad a Sag 


For later cases, developments and changes in the law see cumulative Annotations, 


(1) Sustain a verdict of guilty. Wil- 
liams v. State, 84 Tex. Cr. 35, 204 SW 
640; Williams vy. State, 84 Tex. Cr, 
496, 208 SW 515. (2) Prove posses- 
sion of fence by person in whom own- 
ership was alleged. McCullers vy. 
State, (Tex. Cr.) 216 SW 182. F 


34. Peo. v. Ferguson, 119 Mich. 
373,78 NW 334. 
Di 


SW 427 
36. State v. Howell, 34 Mo. A. 86. 
37. Meador v. State, 72 Tex. Cr. 

527, 162 SW 1155. 

2 aH Olson y. Peo., 56 .Colo. 199, 138 


39. State v. ABERN: AC, 


213: 
Statute construed.—In a stat- 


Oliver v. State, (Tex. Cre 37 


Sawyer, 


fa] 
ute providing that neglecting to keep 
up a sufficient and lawful fence ren- 
ders the party indictable, but hé must 


41. Wallace v. State, 124 Ala. 87, 
26 S 932, 

42. Kalklosch v. State, 46 Tex. Cr. 
94, 80 SW 85; Jessel v. State, 42 Tex. 
Cr. 72, 57 SW 826. 

43. Woods vy. State, 10 Ga. A. 476, 
73 SE 608. 

44. Woods v. State, 10 Ga. A. 476, 
73 SE 608 (suggesting, however, that 
the practice of confining the charge 
+e ‘tt exact language is much bet-. 
er). ; 

45. State v. Godwin, 145 N. C, 461, 
59 SE 132, 122 AmSR 467. : 

46. State v. Godwin, 145 N. C. 461, 
59 SE 132, 122 AmSR 467. 5 

47. State v. Godwin, 145 N. C. 461, 
59 SE 132, 122 AmSR 467. 

48. State v. Lamb, 30 N. CG. 229. 

49. Barr v. Green, 210 N. Y. 252, 
104 NE 619, AnnCas1$15B 855 [rev 
148 App. Div. 897, 132 NYS 739]. 


same title, page and note number, © A 


§ 51] 


tained, or other person who is responsible for its 
maintenanee, is not an insurer against injury,°° or 
bound to provide against extraordinary conditions,*1 
but, so far as the exercise of ordinary care will 
enable him to do so, he is bound to keep it in such 
condition that it will not fall and injure persons 
passing along the highway.®? He is not lable for a 
personal injury caused by its fall if he uses the 
care of a prudent man in maintaining it;°* but 
where he negligently fails to maintain his fence in 
a condition reasonably safe, and not unreasonably 
dangerous, he is responsible for the natural and 
probable consequences of his neglect.°* If, as be- 
tween two adjoining owners, the duty of maintain- 
ing a partition fence rests exclusively upon one of 
them, the other owner is not liable to a third person 
for a personal injury caused by its fall.°°> But the 
owner himself being responsible for maintenance of 
a defective or dilapidated fence, he cannot relieve 
himself of that obligation by an agreement with an- 
other in the nature of a lease, the lessee agreeing 
to repair and assuming liability for ,injuries.6° A 
landowner owes no duty to persons trespassing upon 
his lands, in the construction of fencing not along 
public highways, and there can be no negligence in 
the construction of such fencing.®? ‘The rule is ap- 
plicable even where the fence is of barbed wire °® 
and the intrusion is accidental.5® Where a land- 
owner builds a barbed wire or other dangerous fence 
across a traveled road, without maintaining proper 
warning, and a traveler is thereby injured, a charge 
permitting the jury to find such owner negligent is 
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within the issues,®° and a finding of negligence is 
justified.6t But where, in such case, the road, al- 
though traveled and used by the public for some 
time, is entirely on defendant’s land and is not a 
public highway, his actionable negligence, if any, 
consists only in not giving such notice of the ob- 
struction across the way as would be«reasonable 
under the circumstances.® 

Proximate, concurring, and intervening causes. 
The fact that there was an intervening contributory 
cause does not preclude recovery where the circum- 
stances are such that the owner of the fence should 
have anticipated the occurrence.®* Where a fence is 
insecurely built, and it blows down and injures a 
person passing, the fence is none the less the proxi- 
mate cause of the injury because the high wind was 
a concurring cause.°* A defective fence maintained 
on the brink of a quarry or precipice, and which 
gives way to a person rightfully leaning over it, is 
the proximate cause of injury, the maintenance of 
the quarry itself being remote in the chain of causa- 
tion.* 

Contributory negligence. Since ordinary prudent 
persons lean upon fences, rails, and banisters with- 
out thought of injury, reasonable care requires main- 
tenance thereof with reference, to such usual and 
ordinary user.®* And a person is not guilty of con- 
tributory negligence for such user when the fence 
appears to be reasonably safe for the purpose.®* But 
the party so injured may be declared negligent as a 
matter of law, when the fence was known to him to 
be defective and unsafe.°* When, however, the 


50. Henry v. Wanamaker, 45 Pa. 
Super. 346. 

51. Quinn v. Crimmings, 171 Mass. 
255, 50 NE 624, 68 AmSR 420, 42 LRA 
101; Sutphen v. Hedden, 67 N. J. L. 
324, 51,A 421. : 

[a] Illustration.—In the erection 
of a fence, ‘‘the owner is required 
to make it sufficiently secure to with- 
stand any wind that a reasonably 
prudent man ought to have antici- 
pated in building such a fence. If it 
fall, causing injury, only because the 
wind was of such extraordinary vio- 
Jence cr unusual character that a rea- 
sonably prudent man would not have 
anticipated it, the owner would not 

“be liable.” Sutphen v. Hedden, 67 
Nord. £5324, °51 An721. 

52. Henry v. Wanamaker, 45 Pa. 
Super. 346. 

33. Quinn v. Crimmings, 171 Mass. 
255, 259, 50 NE 624, 68 AmSR 420, 
42 LRA 101. 

“In view of the 
threatened by a common fence, we 
are of the opinion that, if the jury 
are instructed that the owner must 
use the care of a prudent man 1n 
maintaining it, it is not necessary 
to put the duty in more emphatic 
terms.” Quinn v. Crimmings, supra. 

54. Durgin v. Kennett, 67 Fas 

29 A 414. 
arts Quinn v. Crimmings, 171 Mass. 
255, 257, 50 NE 624, 68 AmSR 420, 
42 LRA 101. ‘ 

“The law makes the party who is 
pound to maintain the fence respon- 
sible to the public so far as they 
have any concern in the matter. 
There was no eneral delectus per- 
sonarum as_ bétween him _and _the 
other possible defendant, his neigh- 
bor, and it would be unjust to add the 
other as jointly liable for the con- 
dition of a structure which he did 
not maintain and perhaps | had no 
right to touch.” Quinn v. Crimmings, 


a. 
en 6. Henry v.- Wanamaker, 45 Pa. 
(excluding evidence of a 


Ss r. 346 : G 
Takes or agreement with a billboard 


company for use and repair of the 


a oegud oes vy. Carr, 228 Mass. 339, 


1417 NE 350. LRA1918A 954; Worth- 


slight danger 


ington v. Wade, 82 Tex. 26, 17 SW 
520. See Bannon v. Pennsylvania R. 
Co., 29 Pa. Super. 231 (owner not lia- 
ble for fall of fence caused by large 
eee of trespassers climbing on 
it). 

[a] Falling from sidewalk on 
fence.—A landowner who maintained 
a fence entirely on his property is 
not liable to a person walking on a 
sidewalk who slipped on ice and 
snow, and in falling backward put 
out her hand, which struck the fence 
and was injured. Noyes v. Carr, 228 
117 NE 350, LURA1918A 


Mass. 339, 
954. 

58. Upp v. Darner, 150 Iowa 4038, 
130 NW 409, 32 LRANS 743, AnnCas 
1912D 574; Quigley v. Clough, 
Mass. 429, 53 NE 884, 73 AmSR 303, 
45 LRA 500; Bishop v. Gulf, etce., R. 
Co., (Tex. Civ. A.) 75 SW 1086. 

59. Quigley v. Clough, 173 Mass. 
429, 53 NE 884, 73 AmSR 303, 46 
LRA 500; Bishop v. Gulf, ete., R. Co., 
(Tex. Civ. A.) 75 SW 1086. 

[a] Tlustration.—Where a house 
stands on a lot at the corner of two 
streets, but at some distance from 
both of them, and a barbed wire fence 
runs diagonally across such lot from 
the house to the corner of such 
streets, the owner of such lot is 
not liable to a person who by mis- 
take leaves the sidewalk in the dark 
and is injured by running into the 


fence. Quigley v. Clough, 173 Mass. 
429, 53 NE 884, 73 AmSR 308, 45 LRA 
500. 

60. Abilene Oil Co. v. Briscoe, 27 


Tex. Civ. A. 157, 66 SW 315 (deem- 
ing it immaterial whether the land 
belonged to defendant or to school 
trustees). 
61. Abilene 
Tex, Civ. A. 157, 
62. FuTPenbUre Vv. 
P) 25. F 
Vel The matters to be considered 
in determining whether defendant 
was negligent in _ failing to give 
proper notice include the amount of 
travel on the road, the length of 
time it had been used, what defend- 
ant knew or should have known of 
such use, and the fact that the per- 
sons using the road were trespassers, 


Oil Co. v. Briscoe, 27 
66 SW 315. 
Tennant, (Colo.) 


173° 


unless shown by the evidence to be 
licencees. Rosenburg v. Tennant, 
(Colo.) 189 P 25. 


63. Marton v. Jones, (Cal. A.) 186 
P 410. 
{a] Dlustration. — A _ pedestrian, 


who fell because of a pebble on a 
sidewalk and was injured in throw- 
ing her hand against a barbed wire 
fence, is entitled to recover against 
the owner of the fence, although 
the existence of the pebble on the 
sidewalk was an intervening con- 
tributing cause, Since the owner of 
the fence should have anticipated 
that such an injury might have oc- 
curred as the result of his fence be- 
cause of the many substances upon 
the walk tending to cause pedestrians 
to slip or fall. Marton v. Jones, (Cal. 
A.) 186 P 410. 

64. Sutphen v. Hedden, 67 N. J. L. 
324, 51 A 721. See Henry v. Wana- 
maker, 45 Pa. Super. 346 (holding 
that evidence that the fence was rot- 
ten and very dilapidated, and that 
during a high wind it fell and injured 
a person was sufficient, if believed, 
to sustain a finding that the omis- 
sion to exercise reasonable care was 
the proximate cause of the injury, 
and that therefore the question of 
negligence was for the jury). 

[a] Reason for rule. — “It is 
true that without this concurring 
force the accident could not have 
happened, but it is equally true that 
if the fence had not given way under 
the violence of the wind, the acci- 
dent could not have occurred. Such 
a concurrence of causes does not 
necessarily render either a remote 
cause. They may both be_ proxi- 
mate.” Sutphen v. Hedden, 67 N. J. 
eso 24 ocd, code Aun dad. 

65. Herdt v. Koenig, 137 Mo. A. 

137 Mo, A. 


Koenig, 


589, 119 SW 56. 
66. Herdt v. 
589, 119 SW 56. 
67. Herdt v. Koenig, 137 Mo. A. 
589, 119 SW 56. 
68. Herdt v. Koenig, 137 Mo. A. 
589, 119 SW 56 (although the party 
injured was a boy of twelve years); 
Knox v. Hall Steam Power Co., 
Hun 231, 23 NYS 490 (boy of twelve 
years leaning over a chain guarding 


@ 


“ 
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party injured has no knowledge of the defective 
fence, the question of contributory negligence should 
be left to the jury.*® The jury should also deter- 
mine the question of negligence in the erection of an 
unprotected barbed wire fence along a schoolhouse 
lot. where children were accustomed to play, and 
of contributory negligence of a child in running into 
the fence while looking backward.7° Where the un- 
contradicted evidence shows that the fall of a fence 
was caused by a large number of trespassers climb- 
ing upon it, and that it did not give way under the 
pressure for several minutes, although it was many 
years old and somewhat rotten, it is the duty of the 
court to withdraw the case from the jury and direct 
a verdict for defendant, the proximate cause being 
the trespass, and not the condition of the fence.” 

[§ 52] 2. Injuries to Live Stock—a. In Gen- 
eral. One who builds or maintains a fence must-see 
that it is in a reasonably safe condition and unlikely 
to injure live stock rightfully coming in contact with 
it, and for all injuries caused by a failure in this 
respect he is liable to respond in damages.72 A Jand- 
owner is liable for injuries to stock resulting from 
the negligent construction of his fence by his agent 
or servant.’* But the owner’s agent is not respon- 
sible for the negligence or want of care of a sub- 
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agent employed by him, where he has been reason- 
ably careful in the selection of a subagent.™4 

[§ 53] b. By Barbed Wire Fences. The act of, 
a landowner in erecting a barbed wire fence does 
not in itself render him liable to one whose live 
stock sustains injuries therefrom; but one negli- 
gently constructing or maintaining such a fence and 
thereby causing injury to stock lawfully at large or 
on the adjacent lands is liable therefor;7* and if 
there is gross negligence, or entire want of care 
in its construction, punitory damages are recover- 
able.77 When the defective barbed wire fence 
causing the injury is entirely on defendant’s land, 
and not near a highway, ordinarily defendant is not 
liable.** But when a barbed wire fence is so negli- 
gently constructed as to constitute a trap for passing 


live stock, liability exists for injuries sustained by 


them, even though it is constructed entirely upon 
defendant’s land and the stock are trespassing when 
injured.’ Where a landowner, having allowed the 
public to travel a well defined road across his land 
for a considerable time, although not for the pre- 
seriptive period, stretches a barbed wire across the 
road without proper warning, he is liable for in- 
juries caused thereby to horses or other animals 
driven over the road after dark.8° One who in con- 


elevator shaft guilty of contributory 
negligence). 

69. Cincinnati, ete., Spring Co. v. 
Brown, 32 Ind. A. 58, 69 NE 197 (child 
of twelve years playing near defec- 
tive barbed wire fence in evening). 

70. Barr y. Green, 210 N. Y. 252, 


104 NE 619, AnnCas1915B 855. 


71. Bannon vy. Pennsylvania R. Co., 
29 Pa. Super. 231 (holding that the 
Owner’s knowledge of former similar 
trespasses is immaterial). 

72. Ala.—Louisville, ete., R. Co. 
eg OOS 16 Ala. A. 609, 80 S 
683. 
Mo.—Shell v. Missouri Pac. R. Co., 
132 Mo. A. 528, 112 SW 39; Smith 
Vets Louis, ete., (R.Co.,' 132° Mo) Az 
612, 112 SW 32. 

N. H.—Hubbard v. Gould, 74 N. H. 
25, 64 A 668; Durgin v. Kennett, 67 
N. H. 329, 29 A 414. 

N. Y.—Rowland y. Baird, 18 AbbN 
Cas 256. 

N. C.—Winkler v. Carolina, etc., R. 
Cof, 2269 N: (©. 370) 35) SH -621; 178 
AmSR 663. 

Okl.—Mullen v. Renzleman, 31 Okl. 
58, 119 P 641, AnnCasi913D 778. 

Eng.—Rooth v. Wilson, 1 B. & Ald. 
59, 106 Reprint 22,19 ERC 15; Anony- 
mous, 1 Vent. 264,.86 Reprint 177. 

[a] Natural propensity of ani- 
mals.—“It is the duty of the land- 
owner to take notice of the natural 
propensity of domestic animals, and 
to exercise reasonable care to pre- 
vent his fence from becoming dan- 
gerous, and, if it is constructed and 
maintained in such manner as to con- 
stitute negligence, he is properly held 
liable.” Louisville, etc., 
Harrison, 16 Ala. A. 609, 611, 
683. 


oO. Vv. 
80 S 
Dangerous trap.—‘“When a 
fence is so constructed and main- 
tained as to constitute a dangerous 
trap, into which domestic animals 
in search of food, or, following their 
natural instincts as to general direc- 
tions in returning home, are liable 
to wander, this would constitute ac- 
tionable negligence, provided, of 
course, there was the _ requisite 
scienter, and injury.’ Louisville, 
. Co. v. Harrison, 16 Ala. A 
S 683. 

{[c] Improper construction a tres- 
pass.—Where a fence is not con- 
structed in the manner required by 
statute, its construction is a trespass 
upon the rights of others, and those 
constructing it are liable for result- 
ing injuries. Siglin v. Coos Bay, etc., 


For later cases, developments and changes in the law see cumulative Annotations, 


R. Co., 35 Or. 79, 56 P 1011, 76 AmSR 
463; Cook v. Horstman, 2 Tex. A. Civ. 
Cas. § 770; Woodward v. Griffith, 2 
Tex. A. Civ. Cas. § 360. 

[ad] Stock injured by eating de- 
cayed fence.—The owner of a decayed 
fence of old wire rope, which fell 
to pieces, is liable to the adjoining 
owner for loss of stock which swal- 
lowed a piece of the rope. Firth v. 
Bowling Iron Co., 3 C. P. D. 254. 

Liability of railroad company see 
Railroads [33 Cye 1170 et seq]. 

73. Roney vy. Aldrich, 44 Hun 
GNe Y2)5820) 

74. Kuhnert v. Angell, 8 N. D. 198, 
77 NW 1015. 

75. Ind.—Sisk vy. Crump, 112 Ind. 
504, 14 NE 381, 2 AmSR 213; McFar- 
land vy. Swihart, 11 Ind. A. 175, 38 NE 
483, 54 AmSR 499. 

Iowa.—Golden v. Coonan, 107 Iowa 
209, 77 NW 852; Panther v. Trauman, 
89 Iowa 101, 56 NW 289. 

Ky.—Hoard v. Morris, 10 Kyl 771. 

Me.—Gould v. Bangor, etc., R. Co., 
&2 Me. 122,19 A 84. 

Ae ea v. Sutherland, 32 Mo. 


Okl.—Mullen v. Renzleman, 31 Okl., 
53, 119 P 641, AnnCas1913D 778. 

Tex.—Galveston Land, etc., Co. v. 
Levy. 10 Tex. Civ. A. 104, 30 Sw 504; 
Hester v. Windham, (Civ. A.) 27 SW 
1078; Presnall v. Raley, (Civ. A.) 27 
SW 200; Robertson v. Wooley, 5 Tex. 
Civ, A= 237,07 238,020 SiWine es. 
SOL ave ae v. Rudd, 1 Alta. L. 


B. C.—Plath v. Grand Forks, etc., 
Re. Co:, 10) Bee 299; : 

Ont.—Hillyard v. Grand Trunk R. 
Co., 8 Ont. 583. 

“We should hesitate long before 
holding that the mere proof that the 
fence consisted of barbed wire 
stretched upon posts is sufficient to 
show that the parties constructing 
it were guilty of negligence, even 
should the fence have been along a 
public highway.” Robertson v. 
Wooley, supra. 

[a] Guard board or rail.—The 
building of a barbed wire fence with- 
out a board between the posts, as 
prescribed by law, is not as a matter 
of law negligence, so as to render the 
landowner liable to a person whose 
horse is injured thereby. Hester vy. 
Windham, (Tex. Civ. A.) 27 SW 1078. 

76. Ala.—Hurd v. Lacy, 93 Ala. 
427, 9 S 378, 30 AmSR 61. 

Cal.—Loveland v. Gardner, 79 Cal. 
317, 21 P 766, 4 LRA 3895. 


Ind.—Sisk v. Crump, 112 Ind. 504, 
14 NE 381, 2 AmSR 213; McFarland 
v. Swihart, 11 Ind. A. 175, 38 NE 483, 
54 AmSR 499. 

Mo.—Gooch v. Bowyer, 62 Mo. A. 
206; Foster v. Swope, 41 Mo. A. Sila 

N. H.—Durgin y. Kennett, 67 N. H. 
329, 29 A 414. ; 

N. Y.—Roney v. Aldrich, 44 Hun 320; 
Rowland v. Baird, 18 AbbNCas 256. 

N. C.—Winkler v. Carolina, ete., R. 
Co., 126 N.* CG. 370,35 SE 621, 78 
AmSR 663. 

Ok1.—Mullen v. Renzleman, 31 Okl, 
53, 119 P 641, AnnCas1913D 778 (for- 
mer liability in Indian Territory). 

Pa.—Pim vy. Griffith, 3 Pa. Co. 177. 

Tex.—Abilene Oil Co. vy. Briscoe, 
20 NCXPUCi Va Aents WAG ON 315; 
Williams vy. Mudgett, 2 Tex. LL. Rev. 
3837, 29 AlbLJ 23; Cook v. Horstman, 
2 Tex. A. Civ. Cas. § 770; Woodward 
v. Griffith, 2 Tex. A. Civ. Cas. § 360. 
‘ne Te ee v. McKay, 13 Man. 

[a] Damages.—The measure of 
damages for injury to a farm horse, 
when the horse is both disabled tem- 
porarily for service in the season for 
farm labor, and permanently im- 
paired in market value, includes rea- 
sonable hire for the time of disabil- 
ity and the amount of diminution in 
market value, in all not exceeding 
the value of the animal. Atlanta, 
etc., R. Co. v. Hudson, 62 Ga. 279. 

77. Cook v. Horstman, 2 Tex. A. 
Civ. Cas. § 770. 

78. Teague v. Clemons, 180 Mo. A. 
462, 166 SW 641 (plaintift’s horse, 
turned loose in a field adjoining de- 
fendant’s, injured by a one strand 
barbed wire fence entirely on de- 
fendant’s land); Mclean v. Rudd, 1 

Lacy, 


Alta, L. 505. 
79. Ala.—Hurd v. 93 Ala. 
427, 9 S 378, 30 AmSR 61. { 
Cal.—Loveland v. Gardner, 79 Cal. 
BLT ea we 395 


Ind—Sisk v. Crump, 112 Ind. 504, 
3. 


14 NE 381, 2 AmSR 21 

N. C.—Winkler y. Carolina, ete., R. 
Co., 126 N.C. 370; 35 SH 621, 78 
AmSR 663. 


wee v. Griffith, 2 Tex. 


A CiveGas. § 

80. Morrow v. Sweeney, 10 Ind. A. 
626, 38 NE 187: Carskaddon v. Mills, 
5 ind. Avv2p) 634) an 559; Abilene Oil 
Co. v. Briscoe, 27 Tex. Civ. A. 157, 
66 SW 3815. 

Injuries to persons see supra § 51. 
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same title, page and notenumber. _ = 


§§ 58-56], 


structing a division fence of barbed wire leaves the 
wire on the ground without protection is liable to 
respond in damages to the adjoining owner whose 
stock is injured by it.81 But one who erects only 
part of a barbed wire fence to inclose a pasture is 
not liable for injury to another’s horses while in 
the pasture, especially where the latter owned the 
surrounding land and wrongfully restrained him 
from completing the fence.®? 

L$ 54] c. Contributory Negligence. One whose 
negligence contributed to the injury of his live stock 
cannot recover therefor ;** and an owner who permits 
his live stock to stray upon the common, and ‘tres- 
pass upon others’ lands, cannot recover for injuries 
to such stock by fences placed on others’ lands, and 
not located unreasonably close to a highway;%* but 
it is not contributory negligence for one to turn his 
stock loose in his own field, or in a public highway, 
with knowledge that a fence constructed by another 
partly around such field or along such highway is im- 
properly and negligently constructed, as he cannot 
be deprived of the use of his own premises or the 
public highway by another’s violation of duty.® 
And one is not guilty of contributory negligence in 
failing to maintain his portion of a partition fence 
over which live stock escapes, where the injury is 
immediately caused by defendant in driving the ani- 
mal against a barbed wire fence, while attempting 
to catch and return it.5¢ 

[§ 55] d. Actions. A petition or complaint is 
sufficient where it specifies matters constituting neg- 
ligence on defendant’s part in constructing the fence 
and alleges injury to plaintiff’s animal by coming in 


81. Lowe v. Guard, 11 Ind. A. 472, [a] 
39 NE 428, 54 AmSR 511. 
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The reasons for the rule are 
that a fence, although generally con- 
sidered to be a part of the realty 
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contact therewith.87 In an action against a tenant 
his landlord is not a necessary party.®* When the 
ownership of a fence is in issue, it may be proved by 
parol.®® The question of negligence in constructing 
the fence is for the jury °° where there is evidence of 
improper construction. 

[§ 56] B. Failure to Erect or Maintain. One 
whose duty it is to build or maintain a fence is as a 
general rule liable for all injuries which may be 
fairly said to be the legal and natura] consequence 
of his neglect to do so,®? including injuries to live 
stock °? or crops.°* The rule is not applicable where 
there is no duty to fence,®> or where there is no 
neglect,°® or where the neglect is not the proximate 
cause of the injury.®°7 An agreement between ad- 
joining owners to dispense with a partition fence 
exempts each from liability to the other for injuries 
resulting from failure to fence.°’ And where ad- 
joining owners enter into an agreement that each 
will maintain half of a partition fence, neither can 
maintain trespass against the other for injuries re- 
sulting from an insufficient fence, the proper remedy 
being for breach of contract.°® Some courts hold 
that, where the obligation to maintain a partition 
fence does not arise by virtue of agreement or pre- 
seription, but only by virtue of statute, and the 
statute does not impose lability for injury to ani- 
mals, a person who has been diligent in keeping up 
his part of the fence as required by statute cannot 
recover damages, against the adjoining owner who 
is delinquent in his duty, by reason of the former’s 
cattle going through the defective fence on the land 


of the adjoining owner and there suffering injury.? 
127 (app allowed on other grounds 
31 Can. §S. C. 420)]; McAlpine v. 
Grand Trunk R.. Co., 38° U.'C. QUB 


82. Godden v. Coonan, 107 Iowa 
209, 77 NW 852. 
83. Foster vy. Swope, 41 Mo. A 


137; Rowland v. Baird, 18 AbbNCas 
(N. Y.)_ 256. 

[a] Knowledge of dangerous fence. 
—(1) An action to recover for in- 
juries sustained by plaintiff’s horse 
in becoming entangled in a partition 
fence on defendant’s land will not lie 
where plaintiff knew of the danger- 
ous condition of the fence, and had 
complained thereof to defendant be- 
fore the horse was turned in the 
pasture inclosed by the fence. Ray 
vy. Stuckey, 113 Wis. 77, 88 NW 900, 
90 AmSR 844. (2) Where plaintiff’s 
horse was injured by coming in con- 
tact with a defective partition fence 
constructed by defendant, plaintiff 
cannot be charged with such notice of 
defendant’s negligence as would as 
a matter of law charge him with con- 
tributory negligence. McFarland v. 
Swihart, 11 Ind. A. 175, 38 NE 483, 
54 AmSR 499. . 

84. Teague v. Clemons, 180 Mo. A. 
462, 166 SW 641. 

Tll.—Chicago, ete., R. Co. v. 

122 Ill. A. 505; Baltimore, 

Co. v. Seitzinger, 116 Ill, A. 


Mo.—Gooch v. Bowyer, 62 Mo. A. 
206; Foster v. Swope, 41 Mo. A. 137. 

Or.—Siglin v. Coos Bay, etc., R., 
ete.) Cone 3b: Or, 79; 56 P 1011, 76 
AmER 463. t 

Tex.—Boyd v. Burkett, (Civ. A.). 
27 SW 223 (quere). 

Vt.—Eddy v. Kinney, 60 Vt. 554, 
15 A 198. 

Ont.—Fenson v. Canadian Pac, R. 
Co., 3 OntWR 227. 

86, Bullard v. Mulligan, 
416, 29 NW 404. ; 

87. McFarland v. Swihart, 11 Ind. 
A. 175, 38 NE 483, 54 AmSR 


Buckley v. Clark, 21 Misc. 138, 
47 NYS 42. 
Siglin v. Coos Bay, etc, R., 
ete; ©o,.35, Or: 79,56 P1011, 76 
AmSR 463. 


69 Iowa 


upon which it is built, is not univer- 
sally so; and if the rule obtained that 
the ownership of the fence is to be 
conclusively established by proof of 
ownership of the realty upon which 
it is built, then a person building a 
fence could escape liability by plac- 
ing it beyond the limits of his real 
property and could shift liability to 
the owner of the land on which the 
fence is built. Siglin vy. Coos Bay, 
Cle aR helen OO.y) SON OLwel Os. DO. Eb 
1011, 76 AmSR 463. 

90. Mullen v. Renzleman, 31 Okl. 
53, 119 P 641, AnnCas1913D 778; Hes- 


ter v. Windham, (Tex. Civ. A.) 27 
Sw 1078. 
91. Mullen v. Renzleman, 31 Ok!. 


53, 119 P 641, AnnCas1913D 778. 

92. Mitcheson v. Norse, 9 Ky. Op. 
683; McLean v. Berkabile, 123 Mo. A. 
647, 100 SW 1109; Gilman v. Noyes, 
57 N. H. 627; Cate v. Cate, 50 N. H. 
144, 9 AmR 179; Saxton v. Bacon, pul 
Vt. 540, 548. wil: 

93. Conn.—Kelsey v. Rebuzzini, 87 
Conn. 556, 89 A 170, 52 LRANS 
103. 

Ga.—Collins v. Cochran, 
785, 49 SE 771. 

Jowa.—Nelson v. Wilson, 157 Iowa 
80, 137 NW 1048. 

N. H.—Cate v. Cate, 50 N. H. 144, 9 
AmR 179. 

N. Y.—Clark v. Brown, 18 Wend. 
213. 

Vt.—Wilder v. Stanley, 65 Vt. 145, 
26 A 189, 20 LRA 479; Sargent v. 
Slack, 47 Vt. 674, 19 AmR 136; Sax- 
ton v. Bacon, 31 Vt. 540. 

Eng.—Lawrence v. Jenkins, L, R. 8 
Q. B. 274; Rooth v. Wilson, 1 B. & 
Ald. 59, 106 Reprint 22, 19 ERC 15; 
Powell v. Salisbury, 2 Y. & J. 391, 
148 Reprint 970. ; 

B. G—Coen v. New Westminster 
Southern R. Co., 12 B. C. 419. 

N. B.—Daigle v. Temiscouata R. 
Co., 37 N.-B. 219; Lizotte v. Temis- 
couata R. Co., 37 N. B. 397. 

Ont.—James v. Grand Trunk R. 
Co., 31 Ont. 672 [app dism 1 Ont. L. 


121 Ga. 


446. 

[a] The rule has been applied: 
(1) Where sheep escaped to an ad- 
joining field and becarne diseased by 
contact with other sheep. Sargent v. 
Slack, 47 Vt. 674, 19) AmR, 1369 )1@) 
Where a cow escaped through a de- 
fective fence of defendant and was 
bitten by a dog. Cate v. Cate, 50 
N. -H.-144, 9 AmR- 179: > (3) Where 
the death of live stock was caused 
by eating leaves of a poisonous tree 
in an adjacent field to which they 


had escaped through a_ defective 
fence. Lawrence y. Jenkins, L. 
8 Q. B. 274. 


Injuries to animals generally see 
Animals § 484 et seq. 

Liability of railroad companies for 
injury to animals see Railroads [33 


Cye 1170]. 
94. I1l.—Ozburn v. Adams, 70 Ill. 
29a 


Ky.—Elizabeth, ete, R. Co. v. 
Prewitt, 8 Ky. Op. 654. 

N. Y.—Parmelee vy. Dann, 23 Barb. 
461. 


My C.—Roberts v. Cole, 82 N. C. 
292. 

Tenn.—Crawford ‘v. Maxwell, 3 
Humphr. 476. 

Tex.—Adair v. Stallings, (Civ. A.) 
165 SW 140. 

95. Garretson v. Avery, 26 Wyo. 


53, 176 P 433. 

96. Fennell v. Seguin St. R. Co., 
70 Tex. 670, 8 SW 486. 

97. Kelsey v. Rebuzzini, 87 Conn. 
556, 89 A 170, 52 LRANS 1038; Fales 
v. Cole, 153 Mass. 322, 26 NE 872. 

98. Walters v. Stacey, 134 Ill. A. 
336. 

99. Walker v. Watrous, 8 Ala. 493, 
42 AmD 646. Compare Barber v. 
Cleave, 2 Ont. L. 213 (allowing dam- 
ages for injury to plaintiff's orchard 
by defendant’s cattle and ' sheep 
breaking the part of a partition fence 
which defendant agreed to maintain). 

1. Van Nest v. Dealman, 85 N. J. 
L. 650, 90 A ‘308, 52 LRANS 99 [rev 
84. N. J. L. 564, 87 A 329]. 
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Where the injury is caused by defect in a partition 
fence, it must be shown that the injury resulted 
from a defect in that portion of the fence which it 
is the duty of defendant to maintain;? but the fact 
that the portion of the fence which it is the duty of 
the adjoining landowner to maintain is defective also 
does not relieve from liability. One who fails to 
maintain his portion of a partition fence properly is 
without redress for injuries occasioned by his neigh- 
bor’s stock breaking through such portion, as the 
loss is occasioned by his own negligence.t Some 
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statutes render a person liable in double damages 
for killing or injuring a domestie animal which has 
entered his field for want of a lawful fence.® In an 
action under the statute it is not essential to recov- 
ery that plaintiff prove the precise spot at which 
his animal entered defendant’s field;* he may under- 
take to show that the entire fence around the field 
was an unlawful fence and in bad condition? and, 
for this purpose, may introduce evidence of its con- 
dition at places other than the one at which the 
animal entered.§ 


VI. FENCE DISTRICT LAWS ® 


[§ 57] A. In General. The statutes of some 
states provide for the establishment of fencing dis- 
tricts in accordance with the wishes of the resi- 
dents of such districts, as ascertained by an election 
or by petition.1° Such statutes generally providethe 
qualifications of the persons who may vote or sign 
the petition," and the number or proportion of own- 
ers who must sign the petition.12 The official or of- 
ficials under whose direction such elections are to 
be held and by whom the result is to be ascertained 
and declared are usually designated by statute.13 
The action of such officials is ministerial and not 
judicial,‘* and consequently they have no power to 
entertain a counterpetition, or pass upon a contest 
over the result of an election.15 But where no re- 
view is provided by statute their action within their 
jurisdiction is final and conclusive,!® and the courts 
have no power to interfere therewith? It is their 
province and duty to declare the result,’ and if 
they refuse to declare the result, they may be com- 
pelled to do so by mandamus.12 Where so required 
by statute, an application to an ordinary or other 


2. D’Arcy v. Miller, 86 Ill. 102, 29 
AmR 11; Saxton vy. Bacon, 31 Vt. 540; 


of the district fence which forms the 
boundary between them. 


official acting in a fence district election to examine 
and count certain returns should be made in writing, 
distinctly setting forth the grounds of the proceed- 
ings desired,?° and such application should be made 
before the official declares the result.24 Such an 
election is not void for mere irregularities ;22 but an 
election held on any other date ** or at any other 
place ** than that provided by statute is necessarily 
void. 

Fencing board. Some statutes require members of 
a fencing board to take an oath of office,2> to adopt 
written plans for the construction of a fence,?® and 
to file a written report of the cost with a designated 
county officer.27 But failure to take these steps is 
not a jurisdictional defect ;?* it is waived by a fail- 
ure to object thereto within the time limited by 
statute.?9 

[§ 58] B. Taxation. The legislature may pro- 
vide for levying a tax to defray the cost of the fence 
erected around a fencing distriet.2° A tax will not 
be defeated for mere irregularities which ean be cor- 
rected,** or for failure to follow provisions which 


Cain v. Davie County, 86 N. GC. 8; 


Montgom- 


\ _[8§ 56-58 


Barber vy. Cleave, 2 Ont, L. 213. 

Ss. Ozburn v. Adams, 70 Ill. 291; 
Saxtop vy. Bacon, 31 Vt. 540. 

4 see Animals § 401. 

5. See statutory provisions. 

6. Ward v. Proffer, (Mo. A.) 204 
SW 559. 
oe. v. Proffer, (Mo. A.) 204 
59. 

“8. Ward v. Proffer, (Mo. A.) 204 
iW 559. 

HY Stock laws see Animals §§ 580— 
609. . 

10. See statutory provisions; and 
Suddeth yv. Hillis, (Ala.) 15 S 899; 
Hill v. Gibson, 107 Ark. 130, 154 SW 
203; Henderson vy. Dearing, 89 Ark. 
598, 117 SW 1066; Flowers v. State, 
83 Ark. 208, 108 SW 384; Stiewel 
v. Fencing Dist. No. 6, 71 Ark. 17, 
70 SW 308, 71 SW 247; Burgwyn v. 
Whitfield, 81 N. C. 261. 

[a] In Georgia (1) it was decided 
that the erection of a fence was sim- 
ply a means for the better carrying 
out of the law and was not a neces- 
Sary condition to its going into effect. 
Hollman v. Kingery, 81 Ga. 624, 8 SE 
535; Dover ‘vy. State, 80 Ga. 781, 6 SE 
589. (2) But this has been changed 
by statute. Code (1901 Suppl.) § 6154. 
(3) It has been decided in this state 
that when the lines of a militia dis- 
trict are changed, and territory added 
to such district, the added territory 
becomes subject to the system of 
fences or stock law which prevails 
in that district without an election 
in such territory. Hackney v. Leake, 
91 Ga. 141, 16 SE 966; Drummond v. 
Lowery, 88 Ga. 716, 16 SE 28. 

[b] Liability of adjoining county. 
—The legislature may provide that, 
where a county has voted to form a 
fence district, an adjoining county 
which has not so voted shall be 
jointly liable with it for the build- 
ing and maintenance of that portion 


ery County v. State, 71 Miss. 153, 15 
S 28; Leflore County v. State, 70 Miss, 
T6912 Se90 4: 

Constitutionality of statutes see 
aenen § 580; Constitutional Law 

11. Flowers v. Grant, 129 Ala. 275, 
30 S 94 (recital that petitioners are 
freeholders essential); Dyson v. Pope, 
71 Ga. 205; Hannah v. Shepherd, 
(hex Civ.cA.) 25NSive ler 

12. Stiewel v. Fencing Dist. No. 
6, 71 Ark. 17, 70 SW 308, 71 SW 247 
(two thirds of owners required). 

13. See statutory provisions. 

[a] In Georgia (1) the ordinary 
is required, under certain circum- 
stances, to order an election to deter- 
mine the question of “fence or no 
fence;” and the returns are to be 
made, and he is required to examine 
them and decide upon all questions 
that may arise out of the election, 
and proclaim the result. Harris y. 
Perryman, 103 Ga. 816, 30 SE 663; 
Skrine v. Jackson, 73 Ga. 377. (2) 
The managers of the districts or pre- 
cinets should consolidate the returns 
and then turn them over to the ordi- 
nary for that officer to hear and de- 
termine the questions which arise. 
Dyson v. Pope, 71 Ga. 205. : 

14, Meadows v. Taylor, 82 Ga. 738, 
10 SE 204; Seymour v. Almond, 75 
Gael 2) 1 Paes States ows Edgefield 
County, 18'S. C. 597. 

“The ordinary, in respect to this 
election, is not a court or judicatory, 
but an officer of the body politic of 
the state to whom is confided the or- 
dering, supervision and announce- 
ment of the result of an election on 
the issue of fence or no fence.” Sey- 
mour v. Almond, supra. 

15. Harris v. Perryman, 103 Ga. 
816. 30 SE 663; Meadows v. Taylor, 
82 Ga. 738, 10 SE 204. 

16. Skrine v. Jackson, 73 Ga. 377; 


For later cases, developments and changes in the law see cumulative Annotations, 


ene ay v. Mecklenburg, 84 N. GC. 


17. Seymour v. Almond, 75 Ga. 
112; Skrine v. Jackson, 73 Ga. 377. 

18. Steward v. Peyton, 77 Ga. 668. 

19. Steward v. Peyton, 77 Ga. 668. 

20. Dyson v. Pope, 71 Ga. 205. 

21. Dyson vy. Pope, 71 Ga. 205. 

22.: Mize v. Speight, 82 Ga. 397, 9 
SE 1080; Newsom y. Earnheart, 86 
N. C. 391; Hannah vy. Shepherd, (Tex. 
Civ. A.) 25 SW 137. 

, [a] TWustration— where the no- 
tice of registration gave the regis- 
trar’s house as the place of registra- 
tion and the registrar kept his books 
and registered voters at his store 
three hundred yards distant, leaving 
word at the house for persons ap- 
plying for registration to come to 
the store, this did not render the elec- 


tion void. Newsom y. Earnheart, 86 
NEV CEs Oil. 

23. Reeves~v. Gay, 92 Ga. 309, 18 
SE 61. 


24 Dyson v. Pope, 71 Ga. 205 
(votes of two militia districts, im- 
properly combined in one precinct, 
where statute made each militia dis- 
trict a precinct for voting). 

25. Stiewel v. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71 SW 247. 

26. Stiewel vy. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71 SW 247: 

27. Stiewel v. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71 SW 247. 


28. Stiewel v. Fencing Dist. No. 6, 


71 Ark. 17, 70 SW 308, 71 SW 247. 
29. Stiewel v. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71 SW 247. 
30. Browning vy. Mathews, 73 
Miss. 343, 18 S 658: Busbee v. Wake 
County, 93 N. C. 148: Greene County 
Comrs. yv. Lenoir County Comrs., 92 
N. GC. 180. : 
31. Simpson v. Mecklenburg, 84 
IN. 3G) LS: 
{a] Presumption of regularity.— 
Regularity of the proceedings will be 


same title, page and note number. 


f 


§ 58] 


are directory merely,®? such as advertising for pro- 
posals for contract work.?? And the fact that the 
money used in construction of the fence is borrowed 
by the county commissioners on their individual ae- 
count will not invalidate an assessment.** An ob- 
jection that the assessment does not comply with the 
petition is not well taken where the change or devia- 
tion in the original plans did not increase the length 
or cost of the fence.2® And in absence of fraud an 
assessment approximately equal to the actual cost is 
not excessive or illegal.*® But the assessment must 
be for the benefit of the land taxed,°* and must con- 
form to the requirements of the act, or it is alto- 
gether unauthorized.2* Since fencing districts are 
created exclusively for the benefit of agricultural 
lands, the roadbed or right of way of a railroad is 
not intended to be included in such districts for as- 
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sessment.39 Likewise coal mines are not subject to — 
assessment for construction of fences, unless the 
coal bearing land is also useful for agricultural pur- 
poses.4? The tax must be uniformly apportioned on 


‘all the assessable realty in the fencing district, irre- 


spective of the amount of fencing required in each 
county included in the district. In a suit to en- 
force a fencing assessment as a lien against the 
property assessed, the description of the land in 
the complaint, or exhibits attached thereto, must 
be definite and certain.42 Where a statute provides 
that suits to enforce collection of fencing assess- 
ments shall follow the procedure in suits for collec- 
tion of assessments for local improvements, such 
provision has reference only to the mode of pro- 
cedure and does not give the right to tax an attor- 
ney’s fee.*3 


*PENCE WIRE.* 

FENDER. The term is well defined and readily 
understood.2. As applied to street railway cars, a 
guard or protection against danger to pedestrians ;° 
a kind of steel basket attached to the front of a 
ear.t As applied to sawmills, a guard to protect em- 
ployees from flying pieces of wood driven by the 
saws.° 


FEODUM EST QUOD QUIS TENET EX QUA- 


presumed and the presumption is in | the 


last assessment roll, 


CUNQUE CAUSA SIVE SIT TENEMENTUM 
SIVE REDITUS.® 

FEODUM SIMPLEX EX FEODO SIMPLICI 
PENDERE NON POTEST.’ 

FEOFFMENT. The term is derived from the 
word ‘‘feoffare’’ or ‘‘infeudare,’’ to give one a 
feud,’ and is properly donatio feudi.? At common 
law, the mode of transferring a freehold estate in 
lands;!° a conveyance of corporeal hereditaments, by 


railroad 7, A maxim meaning “A simple 


favor of the validity of the assess- 
ment. Eagle v. Fencing Dist. No. 2, 
91 Ark. 378, 121 SW 340 (presumption 
of validity as against objection that 
assessment was made by the board of 
commissioners instead of the county 


court). 
32. Stiewel v. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71_SW 247. 


33. Stiewel v. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71 SW 247. 

34, Eagle v. Fencing Dist. No. 2, 
91 Ark, 378, 121 SW 340. 

85. Stiewel v. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71 SW 247. 

36. Stiewel v. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71 SW 247. 

37, Browning v. Mathews, _ 73 
Miss. 343, 18 S 658; Harper v. New 
Hanover County, 133 N. C. 106, 45 
SE 526; Bradshaw v. Guilford County, 
92 N. C.. 278. ‘ 

{a] Thus an assessment against 
the real estate of a township with- 
drawn from the benefit of the stock 
law by express legislative enactment 
js unauthorized. Harper v. New Han- 
over County, 133 N. C. 106, 45 SH 526. 

[b] Presumption of penefit.— (1) 
The presumption from an act creat- 
ing a fencing district is that property 
owners therein will be benefited. 
Henderson v. Dearing, 89 Ark. 598, 
117 Sw 1066. (2) An assessment 
against property within a fencing 
district for the construction of the 
fence constituted a prima facie find- 
ing that the property was benefited 
by the fence. Stiewel v. Fencing 
Dist. No. 6, 71 Ark. 17, 70 SW 308, 71 

247. 

ve Bradshaw v. Guilford County, 
92 N. C. 278. 

39. Stiewel v. 
71 Ark. 17, 70 SW 308, 71 
Little Rock, ete., R. Co. v. 
64 Ark. 432, 48 SW 145. 

[a] Exemption of railroads and 
other property.—(1) Under a statute 
providing for a tax on all real es- 
tate in the district taxable by the 
state or county, real estate or schools 
and railroads which are not taxable 
for general purposes are not taxable 
(Bradshaw Vv. Guilford County, 92 
N. C. 278); (2) and the assessment 
being against lands in the district 
according to the values as shown by 


Fencing Dist. No. &, 
SW. 247; 
Huggins, 


lands which do not appear on such 
roll are not assessable (Little Rock, 
etc., R. Co. v. Huggins, 64 Ark. 432, 
43 SW 145). (3) Where the right of 
way of a railroad company and a 
poor farm were included within a 
fencing district, but the county court, 
in making the assessment, assessed 
neither, it would be presumed that 
the property was included in the dis- 
trict for convenience merely, and that 
the court found that the railroad 
property was not legally assessable, 
and that the poor farm was not bene- 
fited. Stiewel v. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71_SW 247. 

40. Stiewel v. Fencing Dist. No. 6, 
71 Ark. 17, 70 SW 308, 71_ SW 247. 

41. Greene County Comrs. _ Vv. 
Lenoir County Comrs., 92 _N. C. 180. 
See State v. Hdgefield County, 18 
S. Cc. 597 (tax chargeable to county 
benefited). 

[a] Reapportionment on changing 
poundaries.— Where the boundaries 
of a district are changed, reappor- 
tionment of the fencing must be 
made, although no allowance is made 
for any further survey. Henderson 
vy. Dearing, 89 Ark. 598, 117 SW. 1066. 

42. Little Rock, ete, R. Co. v. 
Huggins, 64 Ark. 432, 43 SW 145. 

43, Eagle v. Fencing Dist. No. 2, 
91 Ark. 378, 121 SW_ 340. 

1. See Larceny [25 Cyc 16]. 

2, Cape May, etc., R. Co. v. Cape 
May, 59 N. J. L. 396, 403, 36 A 696, 
36 LRA 653. 

3. Whilt v. Public Serv. Corp.,- 74 
NJ. Ui 141, 64 A 972; Cape May, 
ete., R. Co. v. Cape May, 50 N. J. T 
396, 402, 36 A 696, 36 LRA 653; 
Spiking v. Consolidated R., etc., Co., 
233 Utah 313, 334, 938 P 838 [quot 
Cyc]. : 

4. Galveston Electric Co. Vv. 
Swank, (Tex. Civ. A.) 188 SW 704, 
705. See also Street Railroads [36 
Cyc 1457, 1516, 1614]. 

[a] “Life guard” synonymous.— 
Galveston Electric Co. v. Swank, 
(Tex. Civ. A.) 188 SW 704, 706. 

5, Burns v. Ruddock-Orleans Cy- 
press Co., 114 La. 247, 38 S 157, 158. 

6. A maxim meaning “‘A fee is 
that which any one holds from what- 
ever cause, whether tenement or 
rent.” Black L. D. 


fee cannot depend upon a simple fee.” 
Morgan Leg. Max. 


8. Thatcher v. Omans, 3. Pick. 
(Mass.) 521, 532 [cit 2 Blackstone 
Comm. p 310]. 

9. Thatcher v. Omans, 3 Pick. 


(Mass.) 521, 532 [cit 2 Blackstone 
Comm, p 310]. 

10. French v. French, 3 N. H. 234, 
260; Thompson v. Bennet, Smith (N. 
H.) 327, 328. See also Deeds § 10. 

{a] Bistorical—The mode ‘was 
for the seller to go with the pur- 
chaser on to the lands, and there de- 
clare (for in early times writing was 
very_little known), in the presence of 
the neighboring tenants, the sale; 
show the boundaries; and deliver pos- 
session to the purchaser. This was 
called a feoffment, and, for ages, was 
the only mode of passing a fee-sim- 
ple; and, though .it serves equally 
well to pass other estates of free- 
hold, yet it was held properly to sig- 
nify a conveyance in fee.” Thomp- 
ve v. Bennet, Smith (N. H.) 327, 

{b] “ortious conveyance.” — A 
conveyance by feoffment is attended 
with livery of seizin. It therefore 
operated on the possession, and ef- 
fected a transmutation thereof; and, 
as “possession” and ‘freehold’ were 
synonymous terms, no person being 
considered to have the possession of 
lands but he who had himself, or 
held for another, at least an estate 
of freehold in them, a conveyance 
which transferred the possession 
must necessarily be considered as 
transferring an estate of freehold, 
or, to speak more accurately, the 
whole fee. A feoffment, therefore, 
conveying the whole fee and not 
merely the right or estate which a 
party had a right to convey was 
called a “tortious conveyance.” Orn- 
doff v. Turman, 2 Leigh (29 Va.) 200, 
233, 21 AmD 608 [cit Coke Litt. p 
271b note 1 § 1]. 

[ec] “Bargain and sale” compared. 
—‘The exact line of distinction be- 
tween a bargain and sale and a feoff- 
ment, is not readily, in all cases, per- 
ceivable.” Perry v. Price, 1 Mo. 553, 
554. See also Bargain and Sale 7 
C. J. p 921; Deeds § 28. 
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delivery of the possession upon or within view of 
the land;*t a deed under the seal of the grantor, 
whereby he grants or gives lands to the grantee;?* 
the gift of any corporeal hereditament to another.1? 
But by the mere words of the deed the feoffment is 
by no means perfected.1* There remains a very ma- 
terial ceremony to be performed, called ‘‘livery of 
seisin,’’ without which the feofee has a mere estate 
at will.15 

FERA NATURZ.*¢ 

FERE IN OMNIBUS P@NALIBUS JUDICIIS, 
ET ATATI ET IMPRUDENTIA SUCCURITUR.?’ 

FERIA. In Spanish law, a fair, that is, a con- 

11. French v. French, 3 N. H. 234,|(Mass.) 521, 


260 (“No charter of feoffment was 
necessary; and when it was used, the 


532 


lands were supposed to be _ trans- 16. 
ferred, not by the ‘charter, but by the 17. 
livery’’). : 
12, Perry v. Price, 1 Mo. 558, 554|made for youth and 


[cit 2 Blackstcne Comm. p 309]. 

[a] Essential words.—“The words 
enfeoff or grant, are sufficient words 
in a deed to create a feoffment.” 
Perry v. Price, 1 Mo. 558, 554 [cit 2 
Blackstone Comm. p 309]. 

13. Thatcher v. Omans, 3 Pick. 
(Mass.) 521, 532 [cit 2 Blackstone 
Comm. p 310]. 


18. 


the Partidas). 


14. Thatcher v. Omans, 2 Pick. 
(Mass.) 521, 532 [cit 2 Blackstone 20. 
Comm. p 310]. Cyc 60]. 


15. Thatcher v. Omans, 3 Pick. 21. 


[cit 2 Blackstone 
Comm. p 310]. See also Deeds §§ 10- 
14. 


See Animals §§ 5-18. 
A maxim meaning “In almost 
all criminal trials, let allowance be 


Morgan Leg. Max. 
Escriche Diccicnario (it dif- 
fered from a market [mercado] in 
its intermittent character and briefer 
duration, but fairs and markets were 
the subjects of extensive regulation 
in the Spanish laws commencing with 
See also Fair ante 
p 430; Market [26 Cyc 818]. 

19. Escriche Diccionario. 
See Intoxicating Liquors [23 


Black L. D. See also Sackett 
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“ 


course of merchants at a fixed time and place for 
the exchange of commodities.'1® The courts were 
closed and other business suspended on the day of 
fair; hence the phrase ‘‘dia feriada.’’ 19 

FERMENTED LIQUORS.?”° 

FERMER or FERMOR. A lessee;?! a farmer.?? 

FERRET.?* 

FERRIAGE. Literally speaking, the price or fare 
fixed by law for the transportation of the traveling 
public, with such goods and chattels as they may 
have with them, across a river, bay, or lake;?2* the 
transportation of persons and things for hire.?5 


v. Sackett, 8 Pick. (Mass.) 309, 313 
(where the word appears). 

[a] “The term ‘fermors’... [in 
the statute of Marlibridge (c 24)], 
comprehended all who held by lease 
for life or lives, or for years by deed 


imprudence.” |or without deed.” Woodhouse v. 


Walker, 5 Q. B. D. 404, 406 [cit zie 


Coke Inst. p 300]. 

22. Black L. D. See also Farm 
ante p 670; Farmer ante p 673. 

23. See Larceny [25 Cyc 18]. See 
also Animals 3 C. J. p 1. 

24. Peo. v. San Francisco, etc., R. 
Co., 35 Cal. 606, 619. 

25. Peo. v. San Francisco, ete., R. 
Co., 35 Cal. 606, 615. See generally 
Ferries §§ 17, 49. 


} 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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By Samust Boyp Daring 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1048] 


ANALYSIS 


I. DEFINITION AND NATURE [{§ 1] p 1048 


II. ESTABLISHMENT, MAINTENANCE, AND FRANCHISES [§§ 2-45] p 1051 
A. Right to Establish in General [§§ 2-4] p 1051 
1. Private Ferries [§ 2] p 1051 
2. Public Ferries [§§ 3-4] p 1051 
a. Necessity for Legislative Authority [§ 3] p 1051 
b. Remedies for Unlawful Establishment [§ 4] p 1052 
B. Power to Grant Franchise [§§ 5-9] p 1052 
1. In General [§ 5] p 1052 
2. Power to Impose Conditions [§ 6] p 1053 
3. Delegation of Power to Inferior Bodies [§§ 7-8] p 1053 
a. To What Bodies Delegated [§ 7] p 1053 
b. Limitation of Authority of Inferior Body [§ 8] p 1054 
4. Power to Establish Ferries on Boundary Waters [§ 9] p 1055 
. Prescription [§ 10] p 1055 
. Who May Acquire Franchise [§§ 11-12] p 1056 
1. In General [§ 11] p 1056 
2. Preferred Rights of Riparian Owners [§ 12] p 1056 
E. Procedure to Acquire Franchise [§§ 13-15] p 1057 
1. In General [§ 13] p 1057 
2. Sale or Lease to Highest Bidder [§ 14] p 1059 
3. Review [§ 15] p 1059 
F. Nature of Franchise [§§ 16-18] p 1059 
1. In General [§ 16] p 1059 
2. Right to Collect Tolls [§ 17] p 1060 
3. Right to Land and Embark [§ 18] p 1061 
. Sufficiency and Construction of Grant; Extent and Duration [§ 19] p 1061 
. Exclusiveness of Franchise [§§ 20-22] p 1062 
1. In General [§ 20] p 1062 
2. Power to Make Franchise Exclusive [§ 21] p 1063 
3. Statutory Regulations [§ 22] p 1063 
I. Infringement of Franchise [§§ 23-36] p 1064 
1. In General [§ 23] p 1064 
2. Remedies for Infringement [§§ 24-36] p 1067 
a. Injunction [§§ 24-29] p 1067 
(1) In General [§ 24] p 1067 
(2) Right to Maintain Suit [§ 25] p 1067 
(3) Defenses [§ 26] p 1067 
(4) Pleading [§ 27] p 1068 
(5) Evidence [§ 28] p 1068 
(6) Decree [§ 29] p 1068 
b. Action for Damages [§§ 30-35] p 1068 
(1) In General [§ 30] p 1068 
(2) Defenses [§ 31] p 1068 
(3) Parties [§ 32] p 1069 
(4) Pleading [§ 33] p 1069 
(5) Evidence [§ 34] p 1069 
(6) Damages |§ 35] p 1069 
ce. Penalties and Forfeitures [§ 36] p 1070 
J. Transfer or Lease of Franchise [§§ 37-39] p 1070 
1. In General [§ 37] p 1070 
2. Mode and Sufficiency of Transfer [§ 38] p 1071 
3. Construction of Instrument [§ 39] p 1071 
K. Renewal of Franchise [§ 40] p 1071 
L. Termination of Franchise [§§ 41-45] p 1071 


9a 
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For later cases, 


a 
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developments and changes in the law see cumulative Annotations, same title, rage and note number. 
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p 1071 


Noncompliance with Conditions of Grant [§ 44] p 1072 
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1. In General [§ 41] p 1071 
2. Nonuser or Refusal to Transport [§ 42] 
3. Abandonment or Surrender [§ 43] p 1072 
4, 
5. 


Enforcement of Forfeiture [§ 45] p 1072 


III. REGULATION AND CONTROL [§§ 46-49] p 1073 


A. In General [§ 46] p 1073 
B. Extent of Power [§§ 47-49] p 


1073 


1. In General [§ 47] p 1073 
2. License Fees [§ 48] p 1073 
3. Ferriage Rates [§ 49] p 1073 
IV. OPERATION [§§ 50-67] p 1074 
A. Duties and Liabilities of Ferrymen Generally [§§ 50-59] p 1074 
1. Status as Common Carriers [§§ 50-51] p 1074 


a. Of Passengers [§ 50] 


p L074 


b. Of Goods [§ 51] p 1075 
2. Duty to Operate Ferry [§ 52] p 1075 
3. Duty to Transport [§ 53] p 1076 
A. Safety of Passengers and Property [§S 54-59] p 1076 


ho Qo op 
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of Private Ferryman [§ 61] p 1081 

of Unlicensed Ferryman [{§ 62] p 1081 
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1. In General [§§ 65-66] p 1082 

a. For Personal Injuries [§ 65] p 1082 

b. For Loss of, or Injury to, Property [» 66] p 1083 
2. On Statutory Bond [§ 67] p 1083 


Admiralty jurisdiction see peualty §§ 16-128. 


Bridges see Bridges 9 C. J. p 41 
Canals see Canals 9 C. J. p 1123. 
Carriers: 
Generally see Carriers 10 C. J. p 1. 
Of explosives see Explosives § 27. 
Collision see Collision 11 C. J. p 1004. 


Commerce generally see Commerce 12 C. J. 
Corporations generally see Corporations 14 ae ah Digs 
Delegation of power to regulate carriers see Constitu- 
356-364; 


tional Law §§ 3830-345, 
porations [28 Cyc 694]. 


CROSS REFERENCES 


Franchises generally see Franchises [19 Pe 1451]. 
Interstate commerce see Commerce 12 C. pl. 


Licenses generally see Licenses [25 Cyc 5o3h, 
Liens on ferryboats see Maritime Liens [26 Cyc 735]. 
Navigable waters see Navigable Waters [29 Cyc 285]. 


Obstruction 
Cyc 307]. 


Taxation of: 


Municipal Cor- 


of navigation see Navigable Waters [29 
Regulation of commerce see Commerce §§ 5-16. 


spade property see Yaxation [37 Cyc 841, 915, 


Commerce see Commerce §§ 126-162. 


Eminent domain see Eminent Domain § 62. 


I. DEFINITION AND NATURE 
[§ 1] A ferry is a liberty to have a boat upon a | vehicles with their contents, for a reasonable toll.2 


stream, river, arm of the sea, lake, or other body of 
water, "for the transportation of men, horses, and 


1. U. S—St. Clair County v. In- 
terstate Sand, ete., Co, 192 U. S. 454, 
24 SCt 300, 48 L. ed. 518; Charles 
River Bridge v. Warren Bridge, 11 
Pet. 420, 471, 9 L. ed. 778, 988. 

Ark.—Hunter v. Moore, 44 Ark. 184, 
51 AmR 589. 

Ga.—Futch vy. Bohannon, 134 Ga. 
313, 67 SH 814, 30 LRANS 462, 19 


AnnCas 1032; Averett v. Brady, 20 
Ga. 523, 529. 

Ill.—EHinstman y. Black, 14 Ill. A. 
381, 383. 

La.—Chapelle v. Wells, 4 Mart. 
N.S. 426. 

Me.—State v. Wilson, 42 Me. 9. 

v. Boston, 123 


.Mass.—Atty.-Gen. 
Mass, 460. | 
Mo.—Alexandria, ete., Ferry Co. v. 
Wisch, 73 Mo. 655, 657, 39 AmR 535. 
N. J.—State v. Hudson County, 23 
Nee chad, 206. Pateo2auN! J) TaseT Sie 
N. Y.—Akin vy. Western R. Corp., 
30 ‘Barb. 305, 310 
grounds 20 N. Y. 370]. 
N. C.—Broadnax v. Baker, 94 N. C. 
675, 55 AmR 6338. 


{rev on other 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


N. D.—State vy. Olson, 176 NW 833, 
836 [cit Cyc]. 

Pa.—Schuylkill Bridge Co. Vv. 
Frailey, 13 Serge. & R. 422; Greens- 
boro Ferry Co. v. New Geneva Ferry 
Co., 34 Pa. Co. 33; Com. v. Rees, 10 


Pa. Co. 545. 

Eng.—Newton v. Cubitt, 12 C. B. 
N. S. 32, 104 ECL 32, 142 Reprint 
1053 [aff 138 C. B. N. S. 864, 106- BCL 
864, 1438 Reprint 341]; Huzze v. 
Field, 2 C. M. & R. 432, 150 Reprint 
186; North, ete., Shields Ferry Co. v. 
Barker, 2 Exch. 136, 154 Reprint 437. 

ioe ferry franchise is a privilege 
to take tolls for transporting men, 
horses, cattle and vehicles, with or 
without their loading, across a lake 
or stream, or some other body of 
water. Except. in the mode of trans- 
porting, it differs in no essential from 
a bridge franchise. Both are for the 
same purpose, that is to get men, cat- 
tle and vehicles across a stream.” 
Hunter v. Moore, 44 Ark. 184, 188, 51 
AmR 589.. To same effect Greens- 
boro Ferry Co. v. New Geneva Ferry 


| The term is also used to designate the place where 


Cog.oF Pa. Couso. 

[a] The term implies a boat which 
moves back and forth across a 
stream from bank to bank. Parrot 
v. Lawrence, 18 F. Cas. No. 10,772, 
2 Del, 332. 

[b] As employed in statutes.— 
(1) A railroad ferry adapted and used 
only for transportation of railroad 
cars is not’ a ferry in the sense of 
the term as used in statutes regulat- 
ing ferries generally. St. Clair 
County v. Interstate Sand, etc., Co., 
192" U.S. 454, 24 SCte300, 49  haveds 
518; New York v. New . England 
Transf. Co., 18 F. Cas. No. 10,197, 14 
Blatechf. 159: New York Cent. "etc., R. 
Co. y. Hudson County, 74 N. J. L. 
367, nee A 860 [rev on other grounds 
76 N J. L. 664, 74 A 954, 16 AnnCas 
858]. (2) An excursion boat is not 
a ferry within the meaning of the 
Sunday law exempting ferrymen 
from the penalties imposed by the 
act. Com. v:. Rees, 10 Pa. Co. 545. 

{[c] “Ferryboat.”—Steamers oper- 
ated by a railroad company on Lake 


ye 


a 


Te 


; 


vy 


the right is exercised,? and sometimes as limited to 
the landing place.* Ferries are frequently referred to 
or regarded as public highways, being continuations 
of the highways with which they connect,‘ and serv- 
ing the purpose of a bridge where a bridge is imprac- 
But the terms ‘‘ferry’’ and ‘‘bridge’’ are 


ticable.® 


Tahoe which carry goods and passen- 
gers between California points, Ne- 
vada points, and interstate points are 
not “ferryboats” within Pol. Code 
§ 3648, defining a ferryboat as a 
vessel traversing across any of the 
waters of the state between two con- 
stant points regularly employed for 
the transfer of passengers and 
freight, authorized by law so to do, 
and also any boat employed as a 
part of the system of a railroad for 
the transfer of passengers and 
freight plying at regular and stated 


periods between two points. Lake 
Tahoe R., ete, Co. v. Roberts, 168 
ee 5d1, > 143) P+ 786 AnnCaslgsi6eh 


5 


“Eoghan tolls as element see infra 
2. Ill.—Hinstman v. Black, 14 Ill. 
NeBeEe 


Ky.—Newport v. Taylor, 16 B. Mon. 
699; New-Port v. Taylor, 6 J. J. 
Marsh. 134. 

N. J.—State v. Hudson County, 23 
N. J. L. 206 [aff 24 N. J. L. 718]. 
oni Y.—Peo. v. Babcock, 11 Wend. 

Pa.—Com. v. Rees, 10 Pa. Co. 545. 

“A ferry is a place where persons 
and things are taken across a river 
or other stream in boats or other 
vessels for hire.” Hinstman v. Black, 
supra. 

[a] As limited to particular place. 
—It does not mean a mere naked 
line, or right to pass from the exact 
landing on one side of the river to 
the exact landing place on the other, 
excluding the right to shift a few 
feet or rods, the better to accommo- 
date the same line or course of 
travel, such variation being nothing 
more than the travel of a few more 
feet or rods to enter or leave the 
ferryboat. The identify of the ferry 
is still preserved. Hartford Bridge 
Co. v. Union Ferry Co., 29 Conn. 210. 

3. New York Cent., RY Co: 
vy. Hudson County, 74 N . 
65 A 860 [rev on other grounds 76 
N. J. L. 664, 74 A 954, 16 AnnCas 
858]. 
ak ferry is in respect of the land- 
ing place and not of the water. The 
water may be to one, and the ferry to 
another.” 13 Viner Abr. p 208 (A) 
{quot Conway Vv. Taylor, 1 Black 
(U. 'S.) 608, 629, 17 L. ed. 191; Averett 
y. Brady, 20 Ga. 523, 529]. 

[a] In statutes authorizing regu- 
lation of fares.—‘Ferry,’ within the 
meaning of a _ statute authorizing 
freeholders to fix the rate of fare 
to be taken at ferries within their 
respective counties, is construed to 
designate the wharf and establish- 
ment set up at the terminus within 
the state. State v. Hudson County, 
93. N. J. L. 206, 212 [aff 24 N. J. L. 
718, and dist New York Cent.,’ ete., 
R. Go. v. Hudson County, 74 N. J. L. 
367, 65 A 860 (rev on other grounds 
76 N. J. lu. 664, 74 A 954, 16 AnnCas 
858) ]. 

[b] Railroad ferry. — The word 
“ferry” cannot be held | to mean 
merely the landing place where it is 
operated by a railroad company and 
is a mere link in a great line of 
communication. New_ York Cent., 
etc., R. Co. v. Hudson County, T4 N. J. 
L. 367, 65 A 860 [rev on other grounds 
76 N. J. L. 664, 74 A 954, 16 AnnCas 


8]. 
ee Tee Sieeste Clair, County. Vv... In= 
terstate Sand, etc., Co., 192 U. S. 454, 
94 SCt 300, 48 L. ed. 518. 

Iowa.—vU. 8. v. Fanning, Morr. 348. 

Ky.—wWarner v. Ford Lumber, etc., 
Co., 123 Ky. 103, 98 SW 650, 29 Kyl 
527, 12 LURANS 667; Richmond, etc., 
Turnp. Road Co. v. Rogers, 1 Duv. 
135. 


‘upon water... 
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strict sense.? 


Mo.—State v. Wiethaupt, 231 Mo. 
449, 465, 133 SW 329; Southern IIlli- 
nois, .etc., Bridge Co. v. Stone, 174 
Mo. 1, 73 SW 453, 63 LRA 301. 

Mont.—Reid y. Lincoln County, 46 
Mont. 31, 125 P 429. 

N. Y.—New York v. Starin, 106 
N. Y. 1, 12 NE 681. 

N. C.—Broadnax v. Baker, 94 N. C. 
675, 55 AmR 6383. 

N. D.—Patterson v. Wollmann, 5 
eee 608, 612, 67 NW 1040, 33 LRA 

Or.—Hackett v. Wilson, 12 Or. 25, 
6 P 652; Montgomery v. Multnomah 


Ri Coy 10 Or. 344,38" P4353. Mills 
‘ pag 2 Or. 215; Gant v. Drew, 1 
r a 


Eng.—Newton v. Cubitt, 12 C. B. 
N.S. 32, 104° ECL 32,142" Reprint 
1053 [aff 13 C. B. N. S. 864, 106 ECL 
864, 143 Reprint 341]; Huzzey v. 
Field, 2 C. M. & R. 432, 150 Reprint 
186; North, etc., Shields Ferry Co. 
v. Barker, 2 Exch. 149, 154 Reprint 


Ferries as highways.—(1) 
“A ferry is a continuation of the 
highway from one side of the water 
over which it passes to the other, 
and is for transportation of passen- 
gers or of travellers with their teams 
and vehicles and such other property 
as they may carry or have with 
them.” Per White, J., in St. Clair 
County v. Interstate Sand, etc., Co., 
192 U. S. 454, 466, 24 SCt 300, 48 L. 


ed. 518. (2) “Merely the continuance 
of a road across a river. It is only 
a substitute for a bridge.” U.S. v. 


Fanning, Morr. (Iowa) 348, 351. (3) 
“A ferry . . has been aptly called 
a public highway across a stream 
of water by boat, instead of by 
bridge.” Warner v. Ford Lumber, 
etc., Co., 123 Ky. 103, 111, 938 SW 650, 
29 KyL 527, 12 LRANS 667. (4) “A 
public highway or thoroughfare 
across a stream of water or river 
by boat instead of by a bridge.” Chil- 
vers v. Peo., 11 Mich. 43, 51. 
“The idea of a ferry presupposes a 
road travelled by the public which is 
bisected by the watercourse, the ferry 
serving in a different way the same 
purpose that is served by a pridge. 
As the bridge is made for the road, 
not the road for the bridge, so is the 
ferry made for the road, not the road 
for the ferry; the ferry is the inci- 
dent, the road is the principal.” 
State v. Wiethaupt, 231 Mo. 449, 465, 
133 Sw 329. (6) “Property taken 
for tollbridges and ferries is for a 
public use. They are public high- 
ways.’ Southern Illinois, etc., eke 


Maine, 27 Conn. 641, 71_AmD 89; 
Arnold vy. Covington, etc., Bridge Co., 
1 Duy. ~ (Ky * 3721, (7) A public 


ferry being merely a part of the high- 
way, a county may establish such 
ferries in the absence of special 
statutory authority. Reid v. Lincoln 
County, 46 Mont. 31, 125 P 429. (8) 
“A ferry is a moving public highway 
. The franchise does 
not consist of the right to sail his 
boat upon the stream, or to moor it 
by the shore. It is the privilege of 
operating a floating highway, of es- 
tablishing and maintaining a public 
thoroughfare over water, _and of 
charging tolls for the facilities for 
passage so afforded.” Patterson v.- 
Wollmann, 5 N. D. 608, 612, 67 NW 


1040, 33 LRA 536 [quot State v. Ol- 
son, (N. D.)_ 176 NW 833, 835]. (9) 
“In a general way a ferry is a public 


highway or thoroughfare across a 
stream of water by boat instead of 
by a bridge, or it is a moving public 
highway on water. A public ferry 
is this, and more, ...- ‘A public 
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not ordinarily capable of use as synonymous terms,° 
and it has been denied that ferries are highways in a 
There are some authorities holding it 

to be essential that a public ferry must be in con- 
| tinuation of a public highway.’ 
| ferry proper are the high-water mark at either ter- 


The limits of the 


ferry’ is more than merely a con- 
tinuation of the highway across 
water, and includes the idea of pub- 
lic service with its incidents of toll 
and probable monopoly.” Greensboro 
Ferry Co. v. New Geneva Ferry Co., 
34 Pa. Co. 33, 43. (10) When a pub- 
lic highway crosses a stream of 
water it is not interrupted, but the 
water and the soil beneath it, within 
the limits of the road, are a con- 
tinuous part of the road; when nec- 
essary for the proper use and enjoy- 
ment of the highway by the public, 
the ferries and bridges are also parts 
and parcels of the road. Mills v. 
Learn, 2 Or: 215. 

5. Gilman vy. Philadelphia, 3 Wall. 
(U. S.) 718, 18 L. ed: 96; Peo. v. San 
Hrancisco,' etc), R: ‘Co:,''85. Cal.’ 606; 
619; Oliff v. Shreveport, 52 La. Ann. 
1203, 27 S 688. 

[a] Equally subject to state con- 
trol—As being equally subject to 
the state regulatory power, ‘bridges 
are of the same nature with ferries.” 
Gilman v. Philadelphia, 3 Wall. 
(OiLS:) 113)) 726) 18: Ge ed. 96. 

{b] Application of rule.—Power 
to establish a toll ferry. granted to 
a city, by necessary implication, in- 
cludes power to establish, as a sub- 
stitute for a toll ferry, a toll bridge. 
Oliff v. Shreveport, 52 La. Ann. 12038, 
27 S 688. 

6. Parrott v. Lawrence, 18 F. Cas. 
No. 10,772, 2 Dili. 332; Lafourche 
v. Robichaux, 116 La. 286, 40 S 705; 
Schuylkill Bridge Co. v. Frailey, 13 
Serg. & R. (Pa.) 422. 

[a] Mlustrations.—(1) A _ bridge 
is not a ferry within the meaning of 
a statute taxing ferries. Schuylkill 
Bridge Co. v. Frailey, 13 Serg. & R. 
(Pann 4225 (2) A. ferry is not) a 
bridge within the meaning of a bridge 
company’s charter giving it the ex- 
clusive right to maintain a_ bridge, 
so as to make its maintenance an 
infringement of the bridge com- 
pany’s rights. ‘Parrot v. Lawrence, 
18 F. Cas. No. 10,772, 2 Dill. 332. 

7, Menzel Hst. Co. v. Redding, 178 
Cal. 475, 174 PB 48. 

[a] A ferry is not a highway (1) 
within the meaning of a statute al- 
lowing an action against a county for 
damages caused by defective high- 
ways, causeways, or bridges. Chick 
v. Newberry County, 27 S. C. 419, 
3 SE 787. (2) Nor within a statute 
relating to the grant and the aban- 
donment of franchises to take tolls 
on public highways. Menzel Est. Co. 
v. Redding, 178 Cal. 475, 174 P 48. 

8. Broadnax v. Baker, 94 N. C. 675, 
681, 55 AmR 6338; Newton v. Cubitt, 
12° ChB N. 2S.932, (58,104 ;HCE 32) 
142 Reprint 1053 [aff 13 C. B. N.S. 
864, 106 HCL 864, 143 Reprint 341]; 
Huzzey v. Field, 2 C. M. & R. 4382, 
442, 150 Reprint 186. But see Patrick 
v. Ruffner, 2 Rob. (41 Va.) 209, 40 
AmD 740 (where there is a dictum 
to the effect that the termini, al- 
though generally upon some public 
road, may, however, be altogether on 
private property). 

“The essential element in a ferry, 
is the transportation over interrupt- 
ing water—a crossing from shore to 
shore,) at points conveniently oppo- 
site, and forming connection with 
thoroughfares at each terminus.” 
Broadnax v. Baker, supra. 

“A ferry exists in respect of per- 
sons using a right of way, where the 
line of way is across water. There 
must be a line of way on land, com- 
ing to a landing place on the water’s 
edge.” Per Willes, J., in Newton v. 
Cubitt. supra. ‘ i 

“A public ferry, then, is a public 
highway, of a special description, and 
its termini must be in places where 
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minus.? 


one place on one shore to a single 


posite shore;!° nor is there any particular limit to 
the distance over which it may be operated,!! pro- 
vided only the intervening waters are not wide and 
can be traversed at regular and brief intervals by 
boats adapted to a ferry business.” 


consist of the right to transport 


There is nothing in the nature of a ferry 
which requires that it should be operated from but 
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point on the op- 


A ferry may 
from one shore 


only, or from one shore to the middle of the 


the public have rights, as, towns or 
vills, or highways leading to towns 
or vills.””’ Per Lord Abinger in Huz- 
zey v. Field, supra. 

9. State v. Wilson, 42 Me. 9. See 
Whabce: wVereeckham..) Sie Ris jolersilire (8 
(“strictly speaking, a highway con- 
nects with a ferry only at the water’s 
edge’’). 

[a] Reason for rule.—‘‘The pur- 
pose of a ferry necessarily requires 
such privileges as will make it ef- 
fectual. Passengers with their 
horses, carriages, &c., which may be 
transported, may be received and 
landed at the margin of the water 
upon the shore, at all times of the 
tide and in all states of the river. 
When the tide is out, and the shore 
or space between low and high water 
is partially or wholly bare, passen- 
gers may pass over the shore without 
exposure to pay damages to a ri- 
parian proprietor, and without hin- 
drance. When the river is full, the 
ferry extends to high water mark, 
and the passenger is entitled to be 
there landed with his team and goods 
transported. The limits of the ferry, 
consequently, are high water mark 
on each side of the river.’’ State v. 
Wilson, 42 Me. 9, 20. 

10. Capital City Ferry Co. v. Cole, 
etc., Transp. Co., 51 Mo. A. 228; New 
York v. New Jersey Steam-Boat Nav. 
Co., 106 N. Y. 28, 12 NE 485; General 
Estates Co., Ltd. v. Beaver, [1913] 2 
Es B. 433 [Lapp dism [1914] 3 K. B. 
18]. 

[a] Considerations against a fixed 
landing place.—‘“‘The objective points 
between which the ferry was in- 
tended to operate were Cedar City on 
the Callaway side and Jefferson City 
on the Cole county side of the river. 
It transpires, however, that owing to 
the existence ordinarily of sandbars 
along the Callaway shore, and in 
front of Cedar City, it is not possible 
at times to land the boat immediately 
at the town. The evidence clearly 
shows that occasionally it becomes 
necessary to conduct the ferrying 
from points abeve, and at others 
from points below Cedar City; but 
all the time from the shore between 
the Boone and Callaway line and 
Cedar Island. It seems then entirely 
reasonable that the license should 
name this extent of shore as the 
place from which plaintiff’s ferry 
should operate. There is nothing in 
the statute requiring a definite and 
particular spot to be named, nor is 
‘there anything in the nature of the 
ferry business which requires that a 
ferry shall be operated but from one 
place on one shore to a single place 
on the opposite shore.’ Capital City 
Ferry Co. v. Cole, etc., Transp. Co., 51 
Mo. A. 228, 235. ~ 

{b] Various points on three 
shores.—‘‘The business of the defend- 
ant did not lose its character as a 
ferry business because its boats in 
their passages stopped at places upon 
the New Jersey shore as well as at 
places upon the Staten Island shore. 
It was undoubtedly engaged in a 
ferry business between every point 
at which its boats touched for pas- 
sengers and the city. In the carriage 
of passengers from one place on the 
New Jersey shore or the Staten 
Island shore to other places on the 
same shore, it was simply doing the 
business of a common carrier as its 


boats did not pass over intervening 
waters. But in going from the city 
its boats could leaye passengers from 
\the city at each of the places at 
‘which they stopped, and so in re- 
turning they could take passengers 
at each of the places and carry them 
to the city, and in doing this they 
would be engaged in a ferry busi- 
ness.” New York v. New Jersey 
Steam-Boat-Nav, Co., 106 N. Y. 28, 31, 
12 NE 435. 

[ec] Vill to vill ferry.—‘It was 
urged that Gorleston and Little Yar- 
mouth are two vills, and not one vill, 
and that in law there could not be an 
exclusive right from a vill to or from 


two vills. First, I think that in sub- 
stance Gorleston and Little Yarmouth 
are treated as one vill, although in 
strictness they may have been two 
vills; secondly, I can see no reason 
why such a franchise should not be 
valid in law.’ Per Lord Reading, C. 
J., in General Estates Co., Ltd. v. 
Beaver, [1918] 3 K. B. 918, 929. 

il... BhesSylph;23' Cas No. 13,- 
711, 4 Blatchf, 24; New York v. New 
Jersey Steam-Boat Nav@Co., 106 N. Y. 
28, 12 NE 435; North River Steam- 
boat Co. v. Livingston, 3 Cow. (N. Y.) 
713, 3 Wheel. Cr. 483. 

[a] Twenty-four mile route.—A 
boat starting from New York City 
and touching at points in New Jersey 
and Staten Island, returning to New 
York City, the round trip being about 
twenty-four miles, is a public ferry. 
New York v. New Jersey Steam-Boat 
Nav. Co., 106 N. Y. 28, 12 NE 435. 

[b] New York and Port Richmond, 
Staten Island.—A steamboat plying 
on a ferry line between New York 
and Port Richmond is a ferry boat 
under the act of Aug. 30, 1852 § 42 
(10 U. S. St. at L. 75) exempting 
ferryboats from the provisions of the 
act requiring steamboats to have on 
board a licensed pilot and licensed 
engineer. The Sylph, 23 F. Cas. No. 
13,711, 4 Blatechf. 24, 

12. New York v. New Jersey 
Steam-Boat Nav. Co., 106 N. Y. 28, 12 
NE 435. 

[a] Albany to New ‘York.—The 
term “ferry” does not apply to a line 
of steamboats from Albany to New 
York. “To speak of a ferry from 
New York to Albany is as great an 
abuse of terms as to talk of a ferry 
from New Orleans to St. Louis or 
Pittsburg, and even from New York 
to Liverpool.” North River Steam- 
boat Co. vy. Livingston, 3 Cow. (N. Y.) 
713, 748, 3 Wheel. Cr. 483. 

13. Conway v. Taylor, 1 Black (U. 
S.) 603, 17 L. ed. 191; State v. Hudson 
County, 23 N. J. L. 206 [aff 24 N. J. 
L. 718]; Power v. Athens, 99 N. Y. 
592, 2 NE 609; Peo. v. Babcock, 11 
Wend. (N. Y.) 586; Pim v. Curell, 6 
M. & W. 234, 151 Reprint 395. > 

[a] Applications of rule.—A right 
granted by charter to a city to es- 
tablish a ferry from a city to the op- 
posite or western shore of the Hud- 
son river gave no right by implica- 
tion to establish a ferry from the 
western shore to the city. “The leg- 
islature having jurisdiction of the 
whole subject may limit a ferry fran- 
chise according to its pleasure. It 
may confer the right to operate a 
ferry across a river between two 

laces in both directions, or it may 
imit the right so that the ferry can 
be operated from one side of the river 


« [§ 1 


stream.1® It is immaterial by what means the ferry- 
boat is propelled.* - 

Private and public ferries distinguished. A dis- 
tinction is made between private ferries, which ri- 
parian owners may under certain restrictions estab- 
lish for their own convenience, and public ferries 
which are franchises that cannot be exercised with- 
out the consent of the state and must be based upon 
grant, license, or prescription. 


only. A legislative grant of a ferry 
franchise across a river from a place 
on.one side to a place on the other 
side, standing alone, unexplained, 
would ordinarily be construed to give 
the right of a ferry across the river 


between the two places in both direc- . 


tions. Common sense and publie con- 
venience would requirec such a con- 
struction. But to determine whether 
a legislative grant authorizes a ferry 
in both directions or only in one, all 
the language of the grant must be 
scrutinized, and all legislative acts in 
pari materia and the user under them 
and the circumstances of the particu- 
lar case must be considered.’ Power 
v. Athens, 99 N. Y. 592, 598, 2 NE 609. 

[b] Transfer of a one way ferry, 
—‘“‘We have had an opportunity of 
looking at the terms of the lease, and 
we think it cannot be construed so 
strictly as that a ferry one way only 
could not pass under it. There is no 
authority to shew that a right of 
ferry one way may not pass under a 
conveyance of a ferry both ways.” 
Per Parke, B. in Pim v. Curell, 6 M. 
& W. 234, 269, 151 Réprint 395. 

14. Parrott v. Lawrence, 18 FB, 
Cas, (No. 10}772, 2 Dill. 330) 

[a] _Connected by cable.—‘It is 
clear that the means used to cross the 
river by the defendant, Wilson—viz: 
a flat-bottomed boat, connected with 
cables spanning the stream, and 
moved or propelled back and forth 
across it by power supplied by a sta- 
tionary engine on the bank—is a 
ferry, as distinguished from a bridge, 
both under the legislation of the 
state and according to,the usual 
meaning of the word. The passage 
over streams is generally effected in 
one of two ways, viz: by bridges, 


, which, as commonly constructed for 


the use of travelers and teams, are 
immovable structures or extensions 
of the highways over and across the 
water; and by boats, which are movy- 
able and propelled by steampower, 
horse-power, the action of the cur- 
rent, or similar agencies. . When the 
passage is by the latter mode it is 
called ferrying, which implies a boat 
that moves back and forth across the 
stream, from bank to bank.” Par- 
rott v. Lawrence, 18 F. Cas. No, 10,- 
772, 2 Dill. 332, 335. 

15. Ga.—Futch v. Bohannon, 134 
Ga. 313, 67 SH 814, 30 LRANS 462, 19 
AnnCas 1032; Hudspeth v. Hall, 111 
Ga. 510, 36 SE 770; Greer v. Hauga- 
book, 47 Ga. 282. 
eee v., Black, 14 Ti. Ay 

Iowa.—Prosser 
18 Iowa 327. 

La.—Lafourche v. Robichaux, 116 
La. 286, 40 S 705. 

A.) 81 


Tex.—Parsons y. Hunt, (Civ. 
SW 120. 

[a] A “private ferry,” as distin- 
guished from a “public ferry,” is one 
mainly for the use of the owner, who, 
although he may take pay for fer- 
riage, does not follow it as a busi- 
ness, the ferry not being open to the 
public at its demand. St. Paul F. & 


v. Wapello County, 


M. Ins. Co. v. Harrison, 140 Ark. 158, 
215 SW 698. 
[b] Transportation of employees 


and wagons and teams across 2 
stream to and from employer’s saw- 
mill, but not transporting any part 
of: the public for hire, constitutes a 
private ferry. Futch vy. Bohannon, 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number, 
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II. ESTABLISHMENT AND MAINTENANCE AND FRANCHISES 


_[§ 2] A. Right to Establish 
Private Ferries. 


134 Ga. 313, 67 SE 814, 30 LRANS 462, 
19 AnnCas 10382. 

[c] A free pontoon bridge con- 
structed by individuals without au- 
thority of law, within a short dis- 
tance of a public toll bridge, can- 
not be considered in the light of a 
private ferry. Lafourche v. Robi- 
chaux, 116 La. 286, 40 S 705. 

[d] Occasional taking for hire.— 
“A man may have a flat on a stream, 
and may use it to carry over his own 
people, wagons, ete., and he may oc- 
casionally take over a neighbor and 
take pay for it, yet it is not, neces- 
sarily, a public ferry, because he does 
not make it a constant, regular busi- 
ness. There is the same distinction 
between a carrier and a common car- 
rier, between one who may, on OC- 
casions, hire out his horse, and a 
livery man, or One who may, at times, 
take pay for a meal or bed from a 
traveler, and an inn-keeper. Perhaps 
this, then, is the true meaning of 
these statutes, taken together. A pub- 
lic ferry is open to all. Regular fare 
is established. The ferryman is a 
common carrier. He is bound to take 
over all who come, and he is bound to 
keep up, and in good order, his ferry, 
and he is held to strict liability. Such 
a right exists, not as appurtenant to 
his land, but is a franchise which 
needs the grant of the proper public 
authority. A private ferry is mainly 
for the use of the owner, and though 
he may take pay for ferriage, he does 
not follow it as a business. His ferry 
is not open to the public, at its de- 
mand. He may, or may not, keep it 
going, etc.” Greer v. Haugabook, 47 


crossings.—‘‘The 
a private ferry, 
incident to the 
ownership of lands on both sides of 


ject in the establishment of a private 
ferry is I 
of the owner of such lands; and while 
the owner may I: 
for persons ne 
follow, in order to give 
intention of the legislature, that the 
number and frequency of such cfross- 
ings may serve to divest such ferry 
of its private character, and thus ren- 
der its use unlawful, unless the own- 
er receives from the authorities a 
grant to operate it as a public ferry. 
It can not be held that one may law- 
fully establish a private ferry and 
seek the’ business of the public. The 
provision of law which allows the eS- 
tablishment of a private ferry will 
not be enlarged by construction so as 
to authorize the owner to enter into 
the business of carrying the public, 
or any considerable portion thereof, 
across the stream on which it is lo- 
cated. Its operation must be con- 
fined to the legitimate purposes for 
which it was authorized to exist, and 
when crossings are made by the pub- 
lic as a rule, and not as the exception, 
the ferry ceases to be a private one 
under the statute, and can not law- 
fully be operated without a grant 
from the public.” Hudspeth v. Hall, 
4111 Ga. 510, 517, 36 SE 770. 


vate A riparian owner may, without 
legislative authority, establish a ferry for his own 
use, and may occasionally carry others and receive 
compensation therefor, provided it is not done as 
a regular business;!° but he has no right to receive 
regular compensation either directly or indirectly, 
or to operate the ferry for the accommodation of 
any considerable portion of the general public.’ 
A riparian proprietor operating a private ferry from 
his own land has no right to land upon the property 
of the opposite owner without the latter’s permis- 
sion;'® nor can he, for a private ferry, use land 
condemned for a public highway without the con- 


in General—1. 


[§ 3] 


Nature of franchise see infra § 16. 

Right to establish private ferries 
see infra § 2. 

Right to establish public ferries. 
see infra § 38. 

le. Ark.—St. Paul F..& M. Ins. Co. 
v. Harrison, 140 Ark. 158, 215 SW 
698; Hunter v. Moore, 44 Ark. 184, 51 
AmR 589. 

Ga.—Futch v. Bohannon, 134 Ga. 
313, 67 SE 814; 30 LRANS 462, 19 
AnnCas 1032; Hudspeth v. Hall, 111 
Ga. 510, 36 SE 770; Greer v. Hauga- 
book, 47 Ga. 282. 

Iowa.—Prosser vy. Wapello County, 
18 Iowa 327. 

La.—Lafourche v. Robichaux, 116 
La. 286, 40 S 705; Blanchard v. Abra- 
ham, 115 La. 989, 40 S 379. 

Me.—Peru v. Barrett, 108 Me. 213, 
60 A 968, 109 AmSR 494, 70 LRA 567. 

Mo.—Alexandria, etc., Ferry Co. v. 
Wisch, 73 Mo. 655, 39 AmR 535. 

N. W. Terr.—Humberstone v. Din- 
ner, 2 Terr. L. 106 [app dism 26 Can. 
S. C. 252]; Hale De Jure Maris 
(Hargrave Law Tracts), c 2, 16. 

17. Norris v. Farmers, ete., Co., 6 
Cal. 590, 65 AmD 535; Hudspeth v. 
Hall, 111 Ga. 510, 36 SE 370; Peru v. 
Barrett, 100 Me. 213, 60 A 968, 109 
AmSR 494,°70 LRA 567; McInnis v. 
Pace, 78 Miss. 550, 29 S 835. 

[a] Transportation of customers. 
—A ferry for persons trading at the 
proprietor’s store is for the use of 
the public and cannot be established 
or maintained without a franchise. 
Hudspeth v. Hall, 111 Ga. 510, 36 SE 
770; Hatten v. Turman, 123 Ky. 844, 
97 SW 770, 98 SW 1000, 30 KyL 194, 
382; Peru v. Barrett, 100 Me. 213, 60 
A 968, 109 AmSR 494, 70 LRA 567. 

[b] A pontoon bridge, where no 
tolls are charged, established by in- 
dividuals for their private convenl- 
ence, but open to the public on the 
same terms, is not a private ferry. 
Lafourche v. Robichaux, 116 La. 286, 
40 § 705 [foll Blanchard v. Abraham, 
115 La. 989, 40 S 379]. 

[c] Codperative association. — A 
ferry owned by a nonincorporated as- 
sociation of persons which issues 
tickets to its members to the amount 
of their respective shares in the as- 
sociation, and whose membership is 
open to any of the public who buy 
tickets, is not a private ferry and 
cannot operate without license. Huin- 
perstone v. Dinner, 2_ Terr. L. 6 
[app dism 26 Can. S. GC. 262) 

ig. Chess v. Manown, 3 
Pa.) 219. ’ 
: te Buford v. Smith, 2 Tex. Cir. 
A. 178, 21 SW 168. 

20. Ala.—Graham Vv. Caperton, 176 

Ala. 116, 57 S 741; Milton v. Haden, 32 
Ala. 30, 70 AmD 523; Dyer v. Tuska- 
loosa Bridge Co., 2 Port. 296, 27 AmD 
655. 
Ark.—Shults v. Munn, 124 Ark. 415, 
316; Finley v. Shemwell, 94 
Ark. 190, 126 SW 717: Darnell. v. 
State, 48 Ark. 321, 3 SW 365; Bell v. 
Clegg, 25 Ark. 26; Murray v. Menefee, 
20 Ark. 561. 

Cal.—Vallejo Ferry 
Aquatic Club, 165 Cal. 255, 1381 P 864, 
AnnCas1914C 1197; Fall v. Sutter 
County, 21 Cal. 237; Norris v. Farm- 


Watts 


Co. v. Solano 


sent of the owner of the land so condemned, in 
states where such owner is given a preferable right 
to call for a public ferry franchise, when a ferry 
becomes necessary.?? 

2. Public Ferries—a. 
islative Authority. The right to establish and main- 
tain a public ferry is a franchise which cannot be 
exercised without the consent of the state, and no 
person, although he may own the land on both sides 
of a stream, may establish such a ferry unless au- 
thorized to do so by the proper public authority.° 
Nor can the grant to the proprietor be altered or 
enlarged except by a supplemental grant or the 
consent of the proper public authorities.?! 


Necessity for Leg- 


Unless 


ers, etc., Co., 6 Cal. 590, 65 AmD 535. 
Ga.—Hudspeth v. Hall, 111 Ga. 510, 
36 SE 770; Harrison v. Young, 9 Ga. 
359; Young v. Harrison, 6 Ga. 130. 
ai ae a Trustees vy. Tatman, 13 
Iowa.—Prosser v. Wapello County, 
18 Iowa 327. m 
Me.—Peru v. Barrett, 100 Me. 213, 
60 A 968, 109 AmSR 494, 70 LRA 567. 


Mass.—Atty.-Gen. v. Boston, 123 
Mass. 460; In re Fay, 15 Pick. 243. 
Minn.—McRoberts y. Washburne, 


10 Minn. 23. ‘ 

Mo.—Stark v. Miller; 3 Mo. 470; 
State v. Sickmann, 65 Mo. A. 499. 

N. Y.—New York y. Starin, 106 N. 
Y. 1, 12 NE 631; Power v. Athens, 99 
N. Y. 592, 2 NE 609 [aff 26 Hun 282]; 
Chenango Bridge Co. v. Paige, 83 N. 
Y. 178, 88 AmR 407; Benson v. New 
York, 10 Barb. 223; Lansing v. Smith, 
4 Wend. 9, 21 AmD 89; Vanderbilt v. 
Adams, 7 Cow. 349. 

N. C.—In re Spease Ferry, 138 N. 


C. 219, 50 SE 625. 
N. D.—Patterson vy. Wollmann, 5 
N. D. 608, 67 NW 1040, 33 LRA 536. 


Okl.—Hale v. Record, 176 P 756. 

Pa.—Douglass’ App., 118 Pa. 65, 12 
A 8384; Greensboro Ferry Co. v. New 
Geneva Ferry Co., 34 Pa. Co. 33. 

S. C—Stark v. McGowen, 10 S. C. 
L. 397 note. 

S. D.—Evans v. Hughes County, 3 
S. D. 580, 54 NW 603. 

Tex.—Parsons v. Hunt, 98 Tex. 420,' 
84 SW 644 [rev (Civ. A.) 81 SW 120]; 
Johnson v. Erskine, 9 Tex. 1. - 

HEng.—Peter v. Kendal, 6 B. & C. 
703, 18 ECL 3816, 108 Reprint 610; 
Huzzey. y. Field, 2;>C. M. & R. 432, 
150 Reprint 186; Pim v. Curell, 6 M. 
& W. 234, 151 Reprint 395; Ipswich 
v. Brown, Sav. 11, 123 Reprint 985; 
Blissett v. Hart, Willes 508, 125 Re- 
print 1293; Trotter v. Harris, 2 Y. & 
J. 285, 148 Reprint 926. 

“A ferry is publici juris and can- 
not be created without a license from 
the state.” Atty.-Gen. v. Boston, 123 
Mass. 460, 478. 

“A franchise for the operation of a 
ferry is a creature of the sovereign 
power and cannot be exercised with- 
out the consent of the State.’ Shults 
et 124 Ark. 415, 417, 187 SW 

“These authorities abundantly es- 
tablish that, in this country, a ferry 
franchise must be conferred by the 
government; must be founded upon 
a grant or license, or upon prescrip- 
tion which presumes the existence of 
such grant or license; that ownership 
of the soil will not confer the right 
to set up or exercise the franchise; 
that the most such riparian owner- 
ship can do is to authorize the pro- 
prietor to establish a ferry ‘for his 
own convenience and that of his 
family, or, at farthest, to ferry not 
for tolls, that is, for a fixed price iIn- 
dependent of contract, but upon a 
contract express or implied, when 
not forbidden by statute, and when 
this does not injure or affect any es- 
tablished public ferry.” Prosser v. 
Wapello County, 18 Iowa_327, saOe 

21. Price v. Knott, 8 Or. 438. 

[a] Change in location.—The loca- 


1052. [25 C.J.] 
otherwise provided by statute,22 the grant of author- 
ity to conduct a ferry must be express,?* except 
where it may be held to be necessarily incidental to 
other powers granted.?4~ An express power to estab- 
lish a ferry to effectuate other powers granted does 
not confer a right to establish a ferry independent 
of the exercise of such powers.2®> <A right to estab- 
lish a ferry will not be inferred, by implication, from 
a mere grant of land,?® or of articles of ineorpora- 
tion,?’ or of privileges other than that of maintain- 
ing a public ferry, to the exercise of which the ferry 
right is not a necessary incident.28 In some states 
the legislative authority conferred by general stat- 
utes obviates the necessity of an express grant or 
license in certain specified instances,?° as, for exam- 
ple, ferries maintained by riparian proprietors at 
points other than at a public road crossing.*° 

[§ 4] b. Remedies for Unlawful Establishment. 
If a public ferry is established without authority, 
the state has a remedy by quo warranto or other 
equivalent proceeding,*! and any prior grantee, 
whose rights are infringed, by action.22 A defend- 
ant charged with unlawfully usurping the franchise 
for a public ferry must show that he has a valid 


FERRIES 
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title,°* or that he is not using the franchise,3* in 
order to make a good defense. The statutes in many 
jurisdictions make the unauthorized establishment 
of a ferry a criminal offense,** or provide a penalty 
to be recovered by persons operating authorized fer- 
ries whose rights are infringed.** 

[§ 5] B. Power to Grant Franchise—l. In 
General. In England the power of granting ferry 
franchises emanates from the crown.27 In Canada 
the right is vested in the provinces, except as to 
ferries between a province and any British or for- 
eign country or between two provinces, which are 
subjects of Dominion legislation.?® In the United 
States ferries are established by the legislative au- 
thority of the states, which is exercised either di- 
rectly by a special act of the legislature, or through 
some inferior body to which power has\been dele- 
gated under the provisions of a general law.®? In 
the making of such general laws territorial legisla- 
tures have the same power as those of the states.4° 
The power of establishing ferries is never exercised 
by the federal government, but lies within the scope 
of those undelegated powers which are reserved to 
the states respectively.‘ 


[§§ 3-5 


tion of a ferry cannot be changed 
from one highway to another without 
the consent of the proper authorities. 
Price v. Knott, 8 Or. 438. 

22. See infra notes 29, 30. 

23. Harding vy. The Maverick, 16 F. 
Cas. No. 9,316, 1 Sprague 23; Harri- 
son v. Young, 9 Ga. 359; Hoggard v. 
Monroe, 51 La. Ann. 683, 25 S 349, 44 
LRA 477; State v. Portland Gen. Blec- 
trie Co., 52 Or. 502, 95 P 722, 98 P 160. 


24 Reid v. Lincoln County, 46 
Mont. 31, 125 P 429. : 
[a] Ferries incidental to a high- 


way project.—A legislative grant of 
authority to establish certain high- 
ways and to issue bonds to defray the 
cost carries with it authority to es- 
tablish ferries necessarily incidental 
to the project, and to issue bonds for 
the establishment of the ferries. Reid 
v. Lincoln County, 46 Mont. 31, 125 
P 429. 

25. Darnell v. State, 48 Ark. 321, 
3 SW 365. 

[a] Ferry incident to toll road.— 
Right conferred by charter to build 
a toll road and to establish a ferry 
‘as an incident to the road is not a 
right to establish and maintain a 
public ferry independently of the 
road. Darnell v. State, 48 Ark. 321, 
3 SW 365. 

26. Ala.—Graham vy. Caperton, 176 
Ala. 116, 57 S 741. 

Ga.—Harrison v. Young, 9 Ga. 359. 
' Ill.—School Trustees vy. Tatman, 13 
ENGS27 

Mass.—In re Fay, 15 Pick. 243. 

N. Y.—New York vy. Starin, 106 N. 
Vio INE 631. : 

27. State v. Portland Gen. Electric 
Cos, 62) Or-8502;) 95-P1722;; 98 Pr 160. 

[a]. A municipal charter does not 
confer, by implication, a right upon 
the city to establish and maintain a 
public ferry. Hoggard v. Monroe, 51 
La. Ann. 683, 25 S 349, 44 LRANS 
477; Millsaps v. Monroe, 37 La. Ann. 
641; In re Wooley, 75 Wash. 206, 134 
P 825. 

28. Harding v. The Maverick, 16 F. 
Cas. No. 9,316, 1 Sprague 23. 

[a] A railroad authorized by its 
charter to continue its line by means 
of boats across a body of water can- 
not use such boats to maintain a gen- 
eral public ferry. “The ferry is men- 
tioned only to designate the route 
over which the corporation were to 
pass by steamboats, or other boats, 
for the purposes of a railroad. It 
certainly is not to be understood that 
this railroad corporation was author- 
ized to establish and maintain a ferry 
and take toll for all travel, and for 


purposes in nowise connected with 
their road.” Harding v. The Maver- 
ick, 16 F. Cas. No. 9,316, 1 Sprague 
23, 26. 

29. See statutory provisions. 

30. Tuscaloosa County v. Foster, 
132 Ala. 392, 31 S 587. 

[a] In Alabama under Code “sec- 
tion 2514 the riparian owners may 
maintain as many ferries as they 
please along the stream elsewhere 
than at the intersection of the stream 
and a public road, without giving 
bond, without a license, without regu- 
lation of rates, at least so long as 
they charge usual and customary 
rates, by the commissioners’ court, 
and without violating or being amen- 
able to the penalties or punishments 
prescribed by sections 2509, 5553, and 
5556, those sections and indeed all 
the provisions of article 3, Ch. 59 of 
the Code outside of section 2514 hav- 
ing reference only to licensed fer- 
ries.” Tuscaloosa County v. Foster, 
132 Ala. 392. 400, 31 S 587. 

31. Darnell v. State, 48 Ark. 321, 
3 SW 365; Gunterman vy. Peo., 138 
Til. 518, 28 NE 1067; New York v. 
Starin, 106 N. Y. 1, 12 NE 631; Mc- 
Gowen v. Stark, 10 S.. C..L..:387, 9 
AmD 712; Huzzey v. Field, 2C. M. & 
R. 432, 150 Reprint 186; Blissett v. 
Hart, Willes 508, 125 Reprint 1293. 

Quo warranto generally see Quo 
Warranto [32 Cye 1410]. 


82. See infra §§ 24-36. 

33. Gunterman y. Peo., 138 M11. 
518, 28 NE 1067. 

34. Gunterman v. Peo., 138 Ill. 


518, 28 NE 1067. 

35. See statutory provisions; and: 

Ala.—Milton v. Haden, 32 Ala. 30, 
70 AmD 528. 

Cal.—Ward v. Severance, 7 Cal. 126; 
Norris v.' Farmers, etc., Co., 6 Cal. 
590, 65 AmD 535. 

Leo Vv. Black, 14 T11.):A. 

1 


Ind.—State v. Wise. 7 Ind. 645. 

Kan.—Terr. v. Reyburn, McC. 134. 

Mo.—Carroll v. Campbell, 110 Mo. 
557, 19 SW 809; Harrison v. State, 9 
Mo. 530; Wheat v. State, 6 Mo. 455. 

N. Y.—Peo. vy. Babcock, 11 Wend. 
586. 

N. D.—State v. Olson, 176 NW 833. 

Or.—Multnomah County v. Knott, 
GaOre 2793 

N. B.—Ex p. Savoy, 39 N. B. 591, 
16 CanCrCas 457 (the Ferries Act 
[Can. Rey. St. (1906) e@ 108] does not 
apply to local ferries running be- 
tween points in the same province), 

{a] Indictment.— The indictment 
must specify the stream on which 


the ferry was operated. Wheat v. 
State, 6 Mo, 455. 

[b] The burden is on the prose- 
cution to prove that defendant has 
no license. Terr. v. Reyburn, McC. 
(Kan.) 134. 

36. See infra § 36. 

37. Blissett v. Hart, Willes 508, 
125 Reprint 1298. 

38. In re International, ete., Fer. 
ries, 36 Cah. S. C. 206: Dinner v, 
Humberstone, 26 Can. S. C. 252; An- 
derson y.. Jellet; 9 Can. S. C. 1; Perry 
v. Clergue, 5 Ont. L. 357, 2 OntWR 89. 

39. Cal.—vVallejo Ferry Co. v. So- 
lano Aquatic Club, 165 Cal. 255, 131 P 
864, AnnCas1914C 1197; Chard v. Har- 


risony 7 “Cal. tis) 
Washburne, 


Minn.—McRoberts  v. 
10 Minn. 23. 

N. C.—In re Spease Ferry, 138 N. 
C. 219, 50 SE 625. 

Qkl.—Hale v. Record, i76 P 756. 

Or.—Dean v. Washington Nav. Co., 
5OWOr COl, 2BL57 Ps Lo 

S. D.—Evans v. Hughes County, 3 
S. D. 580, 54 NW 603. 

Tex.—Hudson v. Cuero Land, etce., 
Co., 47 Tex. 56, 26 AmR 289. 

Va.—Patrick vy. Ruffners, 2 Rob. 
(41 Va.) 209, 40 AmD 740. 

W. Va.—State v. Faudre, 54 W. Va. 
122, 46 SE 269, 102 AmSR 927, 63 
LRA 877. 

See also infra §§ 7, 8. 

40. Nixon v. Reid, 8 S. D. 507, 67 
NW 57, 32 LRA 315. 

41. U. S.—Conway v. Taylor, 1 
Black 603, 17 L. ed. 191. 

Cal.—Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 131 P 864, 
AnnCasi914C 1197. 
neta omen v. Taylor, 16 B. Mon. 
pe Dilee sa v. Grimes, 41 Miss. 

Mo.—St. Louis v. Waterloo-Caron- 
delet Turnp., etc., Co., 14 Mo. A. 216. 

N. J.—Hudson County vy. State, 24 
N. J. L. 718; State v. Hudson County, 
23 N. J. li. 206 [aff 24 N. J. I. 7187. 

N. Y—UwU. S. v. The Steamboat 
James Morrison, 4 NYLegObs 333; 
Peo. v. Babcock, 11 Wend. 586. 


S. D.—Nixon v. Reid, 8 S. D. 507, _ 


67 NW 57, 32 LRA 315. 
Tex.—Tugwell v. Eagle Pass Ferry 
Co., 74 Tex. 480, 9 SW 120, 13 SW 654. 
“There has been now nearly three- 
quarters of a century of practical in- 
terpretation of the Constitution, Dur- 
ing all that time, as before the Con- 
stitution had its birth, the States 
have exercised the power to establish 
and regulate ferries; Congress never. 
We have sought in vain for any act 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ Establishment. by special act. There are constitu- 
tional provisions in some states prohibiting the grant 
of franchises by special acts in enumerated cases,?? 
extending in some instances to the chartering or li- 
( Such provisions are prospec- 
tive and do not operate to destroy existing ferry 
A similar prohibition prevailed in 


censing of. ferries.*% 
franchises.*4 


the territories.*® 
Ferries over navigable waters. 


nonnavigable waters.*6 


Presumption of authority. A grant of a ferry 
franchise by the proper granting agency, but by an 
officer or board having only a de facto existence, 
will be presumed, in the absence of proof to the 
contrary, to have been made with authority.‘ 
2. Power to Impose Conditions. 
state in granting a/ferry franchise may impose such 


[§ 6] 


of Congress which involves the exer- 
cise of this power. That the au- 
thority lies within the scope of ‘that 
immense mass’ of undelegated powers 
which ‘are reserved to the States re- 
spectively,’ we think too clear to ad- 
mit of doubt.’’ Per Swayne, J., in 
Conway .v. Taylor, 1 Black (U. S.) 
603, 635, 17 L. ed. 191. 

[a] A revocable permit from the 
United States government to land 
launches at the government floats at 
times and under circumstances which 
will not interfere with the govern- 
ment’s use of the floats, and with 
the express understanding that the 
permit should be revoked if declared 
to be an interference with an exist- 
ing ferry franchise, is not a federal 
license paramount to the ferry _fran- 
chise. Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 131 P 864, 
AnnCas1914C 1197. 

‘Ferries engaged in interstate or 
foreign commerce see Commerce §§ 43, 
121, 153 note 25. 

42. Constitutional prohibitions on 
special or local legislation generally 
see Statutes [36 Cyc 990]. 

43. See constitutional provisions. 

44, Vallejo Ferry Co. v. Lang, 161 
Cal. 672, 120 P 421. 

45, Nixon v. Reid, 8 S. D. 507, 67 
NW 57, 32 LRA 315 (holding that a 
ferry law applicable to all counties 
in the territory is not a special or 
local law within the meaning of the 
prohibition). 

46. Vallejo Ferry Co. v. Lang, 161 
Galas Oo eel On be eoL; Chiapella_ v. 
Brown, 14 La. Ann. 189. 

[a] The act of congress declar- 
ing the Mississippi river tu be a com~- 
mon highway, free to all citizens of 
the United States, was not intended 
to interfere with the right of the 
state to create and regulate ferries 
over that river. Chiapella v. Brown, 
14 La. Ann. 189. : 

47. Davis v. Concordia Police Jury, 
1 La, Ann. 288. 

[a] Grant by de facto governor 
of the Spanish province of Louisiana, 


Davis v. Concordia Police Jury, 5 el eh 
Ann. 228. 
48, State v. Sewell, 45 Ark. 387; 


Co. v. Solano Aquatic 
Ps Spey Os bape WS ae 864, 
AnnCas1914C 1197; Combs Vv. ogg, 
101 Ky. 178, 40 SW 453, 19 KyL 356; 
State v. Sickmann, 65 Mo. AN AO; 
Power v. Athens, 99 N. Y. 592, 598, 2 
NE 609 [aff 26 Hun- 282]. coat ane 

“The legislature having jurisdiction 
of the whole subject may, limit a 
ferry franchise according to its pleas- 
ure. It may confer the right to 
operate a ferry across a river. be- 
tween two places in both directions, 
or it may limit the right ,so that the 
ferry can be operated from one side 
of the river only.’’ Power v. Athens, 
supra. I i 

“These grants are primarily made 
for the benefit of the state, only sec- 


Vallejo Ferry 
Club, 165 Cal. 


The state has the 
same right to grant ferry franchises over navigable 
waters that it has to grant such franchises over 
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[§ 7] 


—a, 
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terms and conditions upon the right to enjoy it as 
may be necessary to its proper regulation.** 
conditions imposed are operative only within the 
jurisdiction of the state granting the franchise.*® 

3. Delegation of Power to Inferior Bodies 
_ To What Bodies Delegated. 
dictions the power of establishing ferries has been 


The 


In most juris- 


delegated by the state to certain inferior bodies, 


which are authorized under general laws to issue 
licenses for this purpose,*® such as county or ses- 
sion courts,>+ county commissioners,>? boards of 


county supervisors,°* police juries,°>* municipalities,>® 


The 


ondarily for the benefit of the grantee 
of the franchise. They are accom- 
panied by exactions as to the service 
to be performed, the times thereof, 


‘the conveniences attending them, and 


they are further accompanied by 
regulatory measures affecting charges 
and tolls.” Vallejo Ferry Co. v. So- 
lano Aquatie Club, supra. 

[a] Right of way on opposite 
shore to be secured.—in case of a 
grant to one who owns the land on 
only one side of a stream the writ 
of ad quod damnum to ascertain the 
damages the owner of land on the 
opposite side will sustain by estab- 
lishing the necessary right of way 
over his land may be dispensed with, 
and the franchise granted upon the 
condition that the grantee shall pro- 
eure the right from the opposite 
landowner. Combs v. Hogg, 101 Ky. 
178, 40 SW 453, 19 KyL 356. 

[b] The rates of ferriage may be 
limited as a condition of the grant. 
State v. Sickmann, 65 Mo. A. 499. 


Regulation generally see infra 
§§ 46-49. 
ae State v. Sickmann, 65 Mo. A. 


fa] Round trip rates on inter- 
state ferries.—‘‘A ferry license is a 
privilege of highway, and the right 
to grant such a franchise belongs 
to the state and is possessed with- 
out restriction or limitation. It may 
be granted or withheld, and the right 
to prohibit undoubtedly carries with 
jit the right to impose conditions. In 
this state this right is vested by 
statute in the county courts (act- 
ing within the borders of their re- 
spective counties) and the duty of 
fixing the rate of ferriage.is im- 
posed on them. Chap. 66 R. S. 1889. 
In the exercise of these powers the 
statute makes no restrictions. Of 
course, the county court of Missis- 
sippi county [Missouri] would have 
no power to regulate the rate of fer- 
riage from Cairo [Illinois] to Green- 
field Landing, but we think it did 
have the right to make round trip 
rates, and the defendant must con- 
form to them whenever demanded by 
patrons of the ferry on the Missouri 
side of the river. If these conditions 
were too onerous or for any reason 
could not be complied with, the de- 
fendant ought not to have accepted 
the franchise.” State v. Sickmann, 65 
Mo. A. 499, 501. \ 

50. See statutory provisions. 

51. Ark.—Murray v. Menefee, 
Ark. 561. 

Ky.—Coombs v- Sewell, 60 SW 933, 
23 KyL 169; Stahl v. Brown, 84 Ky. 
325, 1 Sw 540, 8 Kyl 279; Richmond, 
etc., Turnpike Road Co. v. Rogers, 1 
Duv. 135. 

Me.—Day v. Stetson, 8 Me. 365. 

N. yY.—Matter of Pierce, 185 App. 
Div. 212, 172 NYS 852. 

N. C.—Barrington vy. Neuse River 
Ferry Co., 69 N. C. 165. 


20 


and other bodies.°® 
delegation of power, the inferior body has no power 
to authorize the establishment of a ferry.®” 
inferior body, to whom power is delegated, is the 
agent of the state, and the license to establish the 
‘ferry, when granted by the inferior body, is still 
one emanating from the state.®§ 


But in the absence of such a 


The 


The delegation of 


Or.—Dean y. Washington Nav. Co., 
59 Or. 91, 115 P 284; Hackett v. Wil- 
son, 12 Or, 25, '6-P 652. 

Tenn.—Levisay v. Delp, 9 Baxt. 
415; Nashville Bridge Co. vy. Shelby, 
10 Yerg. 280. 

Va.—Wimbish v. Breeden, 77 Va. 
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W. Va.—Egerton v. Flesher, 76 W. 
Va. 519, 86 SE 34, LRA1916D 828. 
ae Ala.—Collins v. Ewing, 51 Ala. 

N. C.—In re Spease Ferry, 138 N. C. 
219, 50 SE 625. 

Okl.—Hale v. Record, 176 P 7568. 

S. D.—Wilson vy. Gabler, 11 S. D. 
206, 76 NW 924. 

Tex.—Burrows v. Gonzales County, 
5 Tex. Civ. A. 232, 23 SW 829. 

53. Menzel Est. Co. v. Redding, 178 
Cal. 475, 174 P 48; Finch v. Tehama 
County, 29 Cal. 453; Chard v. Harri- 
son, 7 Cal. 113; Prosser v. Wapello 
County, 18 Iowa 327; Chapin v. 
Crusen, 31 Wis. 209. 

54. Lafourche v. Robichaux, 116 
La. 286, 40 S 705; Blanchard v. Abra- 
ham, 115 La. 989, 40 S 379; Gillespie 
vy. Freeman, 7 La. Ann. 350; Miles v. 
Craig, 3 La. Ann. 635; Hebert vy. Mail- 
lan, 16 La. 585; Parish Treasurer v. 
Russell, 3 La. 93; New Orleans Police 
gute. v. New Orleans, 3 Mart. (La.) 
710. 

55. Cal.—vVallejo Ferry Co. v. So- 
lano Aquatie Club, 165 Cal. 255, 131 
P 864, AnnCas1914C 1197. 

Mo.—Cauble v. Craig, 94 Mo. A. 
675, 69 SW 49.. 

N. Y.—In re Union Ferry Co., 98 
N. Y. 139 [rev 32 Hun 82]; New York 
v. Longstreet, 64 HowPr 30; New 
York v. New York, etc., Ferry Co., 49 
HowPr 250. 

N. D.—State v. Olson, 176 NW, 833. 

Can.—Dinner vy. Humberstone, 26 
Can... Si.C.. 252. 

N. B.—Currey v. Victoria, 35 N. B. 
605. 

N. W. Terr.—Humberstone v. Din- 
ner, 2 Terr. L. 106 [app dism 26 Can. 
Se. 2b2ts 

[a] In North Dakota Comp. 10% 
(1913) § 2063 gives a city exclusive 
authority to grant license to operate 
a ferry only in the county in which 
it is located. State v. Olson, 176 NW 
833. 

56. In re International, etc., Fer- 
ries, 36 Can. S. C. 206. 

[a] Delegation by parliament of 
Canada to governor-general in coun- 
cil.—In re International, etc., Ferries, 
36 Can. SiC, 206. 

57. New York v. New York, etc., 
Ferry Co.. 40 N. Y. Super. 232. 

[a] Dock department of New York 
City has received no power from leg- 
islature to grant a ferry license, and 
cannot make such grant. New York 
v. New York, etc. Ferry Co., 40 N. 
Y. Super. 232, 

58, Fall v. Sutter County, 21 Cal. 
237, 252. : : 

“These franchises, being sovereign 
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this authority to an inferior body does not prevent 
the legislature from exercising the same right,5® 
and, when a ferry is established by a direct legis- 
lative grant, no further license from the inferior 
The legislature has the same 
right in eases where the authority of the inferior 
body is conferred by a state constitution,®! unless 
its power in this regard is expressly denied.®? 

The power delegated to one in- 
ferior body may be recalled, expressly or by impli- 


body is necessary.®° 


Recall of power. 


cation, and delegated to another.*? 


[§ 8] 


b. Limitation of Authority of Inferior 
Body. The extent of the authority to establish fer- 
ries delegated to the inferior body depends upon the 
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into parts, any 


ageregate, it is 


construction of the statute delegating the power.* 


prerogatives, belong to the political 
power of the State, and are primarily 
represented and granted by the Leg- 
islature as the head of the political 
power; and the subordinate bodies or 
tribunals making the grants are only 
agents of the Legislature in this re- 
spect. But the delegation of these 


powers to these subordinates in no 
lature to make the grant. The effect 
of the grant is unquestionably to 
grantee or licensee; and it would not 
be in the power of the Legislature 
to another person, so long as the 
owner held in obedience to the law.” 

59. U. S.—Wright v. Nagle, 101 U. 
Sr 79, 26.i;ed, 921, 

Co., 2 Port. 296, 27 AmD 655. 
Ind.—Bush y. Peru Bridge Co., 3 
Me.—Day v. Stetson, 8 Me. 365. 
Mo.—Harrison vy. State, 9 Mo. 530. 
N. 

C. 219, 50 SE 625. 

Va.—Somerville v. Wimbish, 7 

Wis.—Chapin y. Crusen, 31 Wis. 
209. 
ries, 36 Can. S. C. 206. 

“The question here is whether the 
the inferior courts of its several 
counties the power of contracting 
tablish .such ferries and bridges in a 
particular locality as the ever-chang- 
the progress of time require. In our 
opinion it did not. It gave these 
or bridges, but not to tie the hands 
of the public in respect to its future 
Weovitod. 96), 20) ia, ed: 921. 

“The power of the Legislature to 
and special enactments has been free- 
ly exercised, from an early period of 
present time; and our statute book 
is full of such laws. This eminent 
could have been, surrendered by the 
delegation of it to any _ extent, 
dicial or other tribunals; and has con- 
tinued to be exercised, notwithstand- 
1705, (8 Hen. St.. 475), and of 1792, 
(1 St. L., N. S. p 152) to the County 
such ferries over rivers and creeks, 
in their respective counties, as should 
Somerville v. Wimbish, supra. 

Ro v. Henderson, 132 Ala. 


way impairs the power of the Legis- 
give a right of property to the 
to divest this property or transfer it 
Fall v. Sutter County, supra. 

Ala.—Dyer v. Tuskaloosa Bridge 
Ind. 21. 

C.—In re Spease Ferry, 138 N. 
Gratt. (48 Va.) 205. 

Can.—In re International, ete., Fer- 
legislature of Georgia conferred on 
away the right of the State to es- 
ing wants of the public should in 
courts the right to establish ferries 
necessities.” Wright v. Nagle, 101 
establish particular ferries by direct 
our colonial history down to the 
authority never has been, and never 
whether limited or unlimited, to ju- 
ing the power given by the act of 
courts, in general terms, to appoint 
be deemed convenient and necessary.” 

60. y 
175, 31 S 457; Terr. v. Reyburn, McC. 


(Kan.) 134; Multnomah County v. 
Knott, 6 Or. 279. ‘ 
61. Blake v. McCarthy, 56 Miss. 


654; In re Spease Ferry, 138 N. C. 219, 
50 SE 625; Barrington v, Neuse River 
Ferry Co., 69.N. C. 165. 

62. Chapin y. Crusen,,31 Wis. 209. 


For later cases, developments and changes in the law see cumulative Annotations, 


[a] Ferry wholly within state 
cannot be established by the legis- 
lature under the provisions of the 


Wisconsin constitution. Chapin vy. 
Crusen, 31 Wis. 209. . 
68. In re Fay, 15 Pick.. (Mass.) 


243; New York City v. New Jersey, 
etc., Ferry Co., 92 Mise. 40, 155 NYS 
937 [aff 173 App. Div. 496, 159 NYS 


434]. 

64. Ala.—Jones y. Johnson, 2 Ala. 
746. 

Cal. — Johnston vy. Sacramento 


County, 137 Cal. 204, 69 P 962. 

Ill. Betts v. Menard, 1 Ill. 395. 

N. C.—Anonymous, 2 N. C. 457. 

N. D.—Patterson v. Wollmann, 5 
N. D. 608, 67 NW 1040, 33 LRA 536. 

Or.—Cason y. Stone, 1 Or. 39. 

Tenn.—Guinn vy. Haves, 117 Tenn. 
524, 101 SW 1154. 

Tex.—Burrows v. Gonzales County, 
5 Tex. Civ. A. 232, -23 SW 829. 

Va.—Zane v. Zane, 2 Va. Cas. (4 
Va.) 63. 

[a] Power to establish ferries 
within the county: (1) Does not au- 
thorize establishment of ferries 
across a navigable river which is the 
boundary of the state. Ogden vy. Lund, 
11 Tex. 688; Zane v. Zane, 2 Va. Cas. 
(4 Va.) 638. (2) Does not authorize 
establishment over a river dividing 
two counties. Johnston y,. Sacra- 
mento County, 137 Cal. 204, 69 P 962; 
State v. Olson, (N. D.) 176 NW 833. 
Contra Jones v. Johnson, 2 Ala. 746. 
(3) Does not authorize establishment 
of a ferry from a point in an un- 
organized county attached for ju- 
dicial purposes to the jurisdiction of 
a board of county commissioners of 
a neighboring county to a point in 
an organized county other than the 
one whose board granted the fran- 
chise. Patterson y. Wollmann, 5 N. 
D. 608, 67 NW 1040, 38 LRA 536. 

[b] Discretionary power as to 
number.—(1) In North Carolina the 
county courts have power to estab- 
lish two ferries at the same point. 
Anonymous, 2 N. C. 457. (2) In Ore- 
gon the board of commissioners may 
establish as many ferries, and as 
near to each other, as the public ne- 
cessities require, and they are the 
final judges of such necessity. Cason 
v. Stone, 1 Or. 39. (38) In Tennessee 
the courts have discretion to de- 
termine all questions as to number, 
location, and necessity. Guinn vy. 
Eaves, 117 Tenn. 524, 101 SW 1154. 

{[c] Power to issue licenses to 
“qualified persons.’’—The act of Febr. 
12, 1827, authorizing the county com- 
missioners to grant ferry licenses to 
“qualified persons’ and requiring the 
licensee to execute a bond conditioned 
that “he, she or they” will keep such 
ferry according tc the law, and grant- 
ing to ferry keepers certain privileges 
including exemptions from perform- 
ance of militia, jury, and other duties, 
did not authorize the commissioner’s 
court to grant ferry privileges to a 
eon ee Betts v. Menard, 1 Il, 

{d] Power of county to operate 
ferry.—Rev. St. art 1514, empower- 
ing the county commissioners’ court 


<A 


But a general authority granted to an inferior body 
to establish ferries may be limited by implication 
by the terms of a subsequent legislative grant of a 
ferry franchise.® 
strict conformity with the law by which its powers 
are conferred, and when its authority is limited any 
act done in excess of such authority is void.6¢ Where 
the act done is separable into authorized and unau- 
thorized parts, the grant is void only as to the un- 
authorized part,°’ and where the act is separable 


The inferior body must act in 


one of which, by itself, would be 


in excess of the granting power’s authority, but 
which are within that authority when taken in the 


valid.®8 


to establish public ferries authorizes 
it to create and operate a ferry itself, 
and such power is not taken away by 
Rev. St. tit 87 ¢ 6, authorizing such 
court to grant licenses for ferries. 
Burrows v. Gonzales County, 5 Tex. 
Civ. A. 232, 23 SW 829. 

Power to make franchise exclusive 
see infra § 21. 

65. In re Spease Ferry, 138 N. C. 
219, 50 SE 625. 

[a] Exclusive features in legisla- 
tive grant.—An act granting a ferry 
franchise, and making it unlawful to 
establish any other ferry in one and 
one-half miles thereof, is a restric- 
tion upon the general power conferred 
upon county commissioners under 
Code § 2014 “to appoint and settle 
ferries,” and the commissioners have 
ho power to authorize a ferry within 
the prohibited distance. In re Spease 
Ferry, 138 N. C. 219, 50 SE 625. 

66. Ala. — Lamar vy. Marshall. 
County Comrs. Ct., 21 Ala. 772. 

Ark.—In re Howell, 36 Ark. 466; 
Murray v. Menefee, 20 Ark. 561. 

Cal.—Menzel Est. Co. v. Redding, 
178 Cal. 475, 174 P 48. : 

Jll—Lombard y. Cheever, 8 Ill. 469; 
Munsell y. Temple, 8 fll. 93. 

Or.—Hackett v. Wilson, 12 Or. 25, 
6 P 652; Montgomery v. Multnomah 
R. Co., 11 Or. 344, 3 P 435. 

S. D.—Nixon v. Reid, 8 S. D. 507, 
67 NW 57, 32 LRA 315, 

[a] A license issued for a less 
sum than that required by statute is 
void. Lombard y. Cheever, 8 Ill. 469. 

{b] A license issued on credit, 
‘where the statute required a fee to 
be paid, is void. Munsell v. Temple, 
8 Ll. 93. 

[c] A licenijse issued for a shorter 
term than that required by statute is 
void. _In Oregon a ferry cannot be 
established by the county commis- 
sioners for one year only. It must be 
permanent. Cason v. Stone, 1 Or. 39. 

[d] Where a county court is au- 
thorized to grant licenses only to 
landowners, a grant to any other per- 
son is void. Mayville v. Boon, 2 J. J. 
Marsh. (Ky.) 224. 

{e] Where an inferior body is pro- 
hibited from .licensing ferries within 
a stated distance of an established 
ferry, a grant of a franchise within 
the prohibited distance is void. In re 
Howell, 36 Ark. 466; Murray v. Mene- 
fee, 20 Ark. 561; Hackett y. Wilson, 
12 Or. 25, 6 P 652; Montgomery v. 
Multnomah R. Co., 11 Or. 344, 8 P 435. 

67. La Salle County yv. Simmons, 
10 Ill. 518; Carroll vy. Campbell, 108 
Mo. 550, 17 SW 884. 

[a] A license issued for a greater 
sum than that required by statute is 
not void, but the excess payment may 
be recovered by the grantee of the. 
license. La Salle County vy. Simmons, 
10 bao ‘ 

[b] Power to grant a nonexclusive 
ferry privilege does not authorize the 
grant of an exclusive ferry privilege, 
but a grant so made is void only as 
to the unauthorized part. Carroll v. 
Parapper. 108 aes ee SW 884. 

' Ixon v. Reid, 8 S. D. 507, 67 
NW 57, 32 LRA 315. fo 


Same title, page and note number, 


§§ 8-10] 


Exclusive franchises. The inferior body, by a 
grant of an exclusive ferry privilege, cannvut divest 
itself of power to perform its full duty, under the 
statute, to the public.®® 
__ [§ 9] 4. Power to Establish Ferries on Boun- 
dary Waters. The states, and not the federal gov- 
ernment, have the authority to establish ferries upon 
waters forming a boundary between the states,’ or 
between a state and a foreign country.” The fran- 
chise of one state can confer no rights as to landing 
upon or ferrying from the other state,’? but is valid 
as far as the jurisdiction.of the state which grants 
the franchise extends, without any concurrent ae- 
tion on the part of the other state."* The franchise 
of either state may be made exclusive as to ferrying 
from its own shore,’* but it cannot be made to ex- 
clude ferries operating under franchises granted by 
the ‘state on the opposite shore.?® The jurisdiction 
of a state over a ferry is determined by its point of 
departure, and the fact that the landing place is in 
another jurisdiction does not take it out of the 
jurisdiction of the authority which granted the 
franchise.*® Where a stream separates two counties 


[a] ._A license issued for a shorter 
term than that required by statute, 
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be so as to ferries. 
stance a ferry on the Ottawa River 
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of the same state, the counties on each side may have 
concurrent jurisdiction,’’ or each may have exclu- 
Sive jurisdiction on its own side to the center of the 
stream.’§ 

Power of inferior bodies. The power of an in- 
ferior body to establish ferries on boundary waters 
depends upon the terms of the statute conferring 
authority upon it. Where the statute is construed 
to give the inferior body jurisdiction as ample as 
the legislature possesses, its authority to establish 
ferries upon boundary waters cannot be impeached.”® 
But statutes enumerating the instances in which the 
inferior body is given authority to establish ferries, 
and not specifically referring to the establishment 
of ferries upon boundary waters, have been con- 
strued not to give authority to the inferior body 
to establish ferries upon waters forming a boundary 
between states.®° 

[§ 10] C. Prescription. By the weight of au- 
thority a ferry franchise may be acquired by pre- 
seription.§t It is held, however, in a few jurisdic- 
tions, that it cannot be so acquired,®? although the 
right to land upon the property of another may 


Taking for in- N. C.—Barrington v. Neuse River 


Ferry Co., 69 N. C. 165; Smith vy. Har- 


but with privilege of renewal for a 
further term, both terms aggregating 
the statutory period, is valid. Nixon 
v. Reid, 8 S. D. 507, 67 NW 57, 32 
LRA 315. 

_ 69. Gales v. Anderson, 13 Ill. 4738 
In re Fay, 15 Pick. (Mass.) 243. 

[a] Requirements of public con- 
venience.—Where the statute re- 
quires the county commissioners to 
establish ferries whenever the public 
convenience requires it, they cannot 
divest themselves of this power by 
granting an exclusive franchise. 
Gales v. Anderson, 13 Ill. 413; In re 
Fay, 15 Pick. (Mass.) 248. 

70. U. S.—Wiggins Ferry Co. v. 
Fast St. Louis, 107 U. S. 365, 2 SW 
257, 27 L. ed. 419; Conway v. Taylor, 
1 Black 603, 17 L. ed. 191; Fanning v. 
Gregoire, 16 How. 524, 14 L. ed. 10438; 
Mills v. St. Clair County, 8 How. 569, 
12 L. ed. 1201; Bowman v. Wathen, 
3 F. Cas. No. 1,740, 2 McLean 376. 

Ky.—Newport v. Taylor, 16 B. Mon. 
699. 

Miss.—Marshall v. Grimes, 41 Miss. 
27. 

Mo.—Carroll v. Campbell, 108 Mo. 
550, 17 SW 884; St. Louis v. Water- 
loo-Carondelet Turnp., etc., Co. 14 
Mo. A. 216. 

N. J.—Columbia Delaware Bridge 
Co. v. Geisse, 38 N. J. L. 39 [aff 38 
N. J. L. 580]; Hudson County v. State, 
DENN. La 18 

W. Va.—State v. Faudre, 54 W. Va. 
122, 46 SE 269, 102 AmSR 927, 63 
LRA 877, 1 AnnCas 104. : 

{al Between state and Indian res- 
ervation.—The state has authority 
to grant the franchise where the 
stream is a boundary between the 
state and an Indian _ reservation. 
Nixon v. Reid, 8 S. D. 507, 67 NW 57, 
32 LRA 315. 

71. Peo. v. Babcock, 11 Wend. (N. 
Y.) 586; Tugwell v. Eagle Pass Ferry 
Co., 74 Tex. 480, 9 SW 120, 13 Sw 654. 

[a] Canadian rule.—The right to 
create and license all ferries includ- 
ing ferries on boundary waters, hav- 
ing been one of the jura regalia, or 
royalties which pelonged to the sev- 
eral provinces at the union, continued 
to belong to them after consideration, 
as declared by the British North 
America Act § 109, notwithstanding 
§ 91, subs § 138, giving the Dominion 
legislative power in relation to fer- 
ries on boundary waters. Perry Vv. 
Clergue, 5 Ont. L. 357, 2 OntWR 89. 

[b] Ferries between two _ prov- 
inces.—“The policy of the British 
‘North America Act is to leave all in- 
ternational or jnterprovincial under- 
takings within the federal power. And 
that, it is evident, must necessarily 


between .Ontario and Quebec, neither 
Ontario nor Quebec has the right to 
effectually grant a license for a ferry 
abutting on the opposite shore over 
which it has no jurisdiction. And if 
the provinces have not that right the 
federal parliament must have it.’’. In 
re International, etc., Ferries, 36 Can. 
S.C. 206,°208. 

Regulation of ferries engaged in in- 
terstate or foreign commerce see 
Commerce §§ 43, 121, 153 note 25. 
ye til. Gear’ v. Bullerdick, 34 Ill. 

Iowa. — Burlington, etc. County 
Ferry Co. v. Davis, 48 Iowa 1338, 30 
eae 390; Weld v. Chapman, 2 Iowa 
dan Ne vy. Taylor, 16 B. Mon. 

Mo.—Challiss v. Davis, 56 Mo. 25, 

Tex.—Parsons v. Hunt, 98 Tex. 420, 
84 SW 644 [rev (Civ. A.) 81 SW 120]. 

Bisa on v. Hoag, 92 Vt. 78, 102 
A % 

73. Conway v. Taylor, 1 Black (U. 
S.) 603, 17 Li. ed. 191; Vallejo Ferry 
Co. v. Solano Aquatie Club, 165 Cal. 
255, 131 P 864, AnnCas1914C_ 1197; 
Columbia Delaware Bridge Co. v. 
Giesse, 38 N. J. L. 39 [aff 38 N. J. L. 
580]; Jones v. Hoag, 92 Vt. 78, 102 
A 57. 

74, Conway v. Taylor, 1 Black (U. 
S.) 603, 17 L. ed. 191; Burlington, etc., 
County Ferry Co. v. Davis, 48 Iowa 
133, 30 AmR 390; Jones v. Hoag, 92 
Wats, 78; 102, A 57. 

75. Cross v. Hall, 6 W. Va. 323; 
Ex p. Dufour, 32 N. B. 357. 

[a] International river. — “The 
Saint John is an international river, 
and under the terms of the Ashbur- 
ton treaty, is free alike to citizens 
of each country. We do not think 
that it is in the power of this coun- 
try, or the State of Maine, to grant 
a license which would entitle the 
licensee to ferry from Canada to the 
United States side, and vice versa, to 
the exclusion of any person else who 
chooses to do so.” Ex p. Dufour, 32 
INA B: 357,359: : 

76. Menzel Est. Co. v. Redding, 178 
Cal. 475, 174. P 48; Vallejo Ferry Co. 
v. Solano Aquatic Club, 165 Cal. 255, 
131 P 864, AnnCas1914C 1197. 

77. Jones v. Johnson, 2 Ala. 746. 

78. State v. Olson, (N. D.) 176 NW 
833. 

79. Memphis Corp. v. Overton, 3 
Yerg. (Tenn.) 387. 

80. Zane v. Zane, 2 Va. Cas. (4 
Va.) 63. 

81. Ga.—Hudspeth v. Hall, 111 Ga. 
510, 36 SE 770; Harrison v. Young, i) 
Ga. 359; Williams v. Turner, 7 Ga. 
348. 


kins, 38 N. C. 613, 44 AmD 83; Pip- 
kin v. Wynns, 13 N. C. 402. 

Ss. C—Stark v. McGowen, 10 S. C. 
L. 397 note. 

CT v. Martin, 52 Tex. 

Eng.—Dysart v. Hammerton, [1914] 
1 Ch. 822 [rev on other grounds 
[1916] 1 A. C. 57]; Rickards v. Ben- 
nett, 1 B. & C. 223, 8 HCL 96, 107 
Reprint 83; Huzzey v. Field, 2 C. M. 
& R. 432, 150 Reprint 186; Matthews 
v. Peache, 5 H. & B. 546, 85 ECL 546, 
119 Reprint 583; Pelham vy. Pickers- 
ill, oly T. Re 6605" 99 Reprine 130Gce 
Trotter v. Harris, 2 Y. & J. 285, 288, 
148 Reprint 926. 

“T agree that the commencement 
of a ferry must be by royal grant or 
licence from the Crown, and that the 
grant must be shewn, or such evi- 
dence of ancient user must be ad- 
duced, as will satisfy the Jury that 
it originally had that commencement, 
although the grant may not be forth- 
coming. But I can see no difference 
between this and other ordinary cases 
or prescription.” Per Alexander, L 
Cc. B., in Trotter v. Harris, supra. 

[a] Reason for rule.—‘“The doc- 
trine of presuming a lost grant rests 
upon the principle that for a right 
capable of a legal origin, which has 
been long enjoyed and is otherwise 
unexplained, the Court will presume 
that a legal origin exists.’”’ Per Buck- 
ley, L. J. in Dysart v. Hammerton, 
[1914] 1 Ch. 822, 841. 

[b] In Alabama (1) the rule of 
law as first declared was that a ferry 
franchise could not be acquired by 
prescription. State v. Talladega 
Roads Comrs., 3 Port. (Ala.) 412. (2) 
The rule was changed in later cases 
holding that a ferry franchise could 
be acquired by prescription. Milton v. 
Haden, 35 Ala. 230; Milton v. Haden, 
39 Ala. 30, 70 AmD 5238. (3) This 
later ruling has been challenged in 
a subsequent case in which, however, - 
the issue was not raised, but where 
the court, recognizing the conflict in 
the earlier cases, was inclined to the 
opinion that a ferry franchise could 
not be acquired by prescription. Tus- 


caloosa County v. Foster, 132 Ala. 
392, 31 S 587. 
[ec] egislative confirmation of 


prescriptive right.—A statute author- 
izing, the continuance of an ancient 


ferry is merely a confirmation by ex- 


press grant of the preéxisting rights 
of the ferry owner, and gives him 
additional privileges and safeguards. 
Columbia, etc., Bridge Co. v. Geise, 34 
N. J. L. 268 [aff 35 N. J. L. 5581]., 
82. Sullivan v. Lafayette County, 
58 Miss. 790 [overr Leake County v. 
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be.°° The prescriptive right is based on the presump- 
tion of a lost grant from the state,84 which presump- 
tion may be rebutted by evidence showing that no 
grant ever was made.*° The length of possession nec- 
essary to raise the presumption of a lost grant varies 
in the different states, in some states following the 
English term of twenty years,®°-and in other states 


following the term fixed in the 


acts.87 A prescriptive right tc maintain a ferry will 
be confined strictly to the limits of its exercise dur- 


ing the prescriptive period.*® 


[§ 11] D. Who May Acquire Franchise—l. Ini 
It is not necessary that a ferry franchise 
should be granted to a single individual; it may be 
granted to several persons together,’® or to a cor- 
poration,®° except where the language of the act 


General. 


McFadden, 57 Miss. 618]; Bird v. 
Beans 8 Watts (Pa.) 434, 34 AmD 


[a] Reason ‘for rule—(1) “It is 
clear that by no act of an individual 
can a public ferry be _ established, 
even on land owned by him; on this 
point the authorities are unanimous 
and uniform. the grant of 
the franchise was made by the sov- 
ereign power, the evidence thereof is 
to be found of record; and for grants 
so to be proved, no claim can be 
made by prescription. Prescription 
presupposes a grant, the evidence of 
which has been lost by lapse of time. 
The question may be fairly treated 
as res nova in this state, and we are 
confident the sound and conservative 
rule to establish is, that the grant 
of a franchise must be preved by the 
record of the grant, or, if it is lost,: by 
proof of its contents; and that it can- 
not be proved by prescription.” Sulli- 
van v. Lafayette County, 58 Miss. 790, 
801. (2) “The right of navigation, 
transverse or otherwise, being en- 
joyed in common, is susceptible of 
exclusive appropriation only by grant 
from the public, to whom it belongs; 
and we have, consequently, no such 
thing as a ferry by prescriptive right, 
or presumptive grant of exclusive 
navigation from length of time. The 
doctrine of nullum tempus alone 
would prevent a title drawn from a 
source so like the Statute of Limi- 
tations from being set up against the 
Commonwealth or her grantee. , 
The presumptive grant of an incor- 
poreal right, sustained as it is by 
analogy to the Statute of Limitations, 
is founded in an adverse assertion 
of right, and can have no place in re- 
spect to a thing of which there can- 
not be an adverse use; consequently, 
it can have no place in respect to a 
river which is navigated by general 
license, pursuant to which the in- 
dividual does nothing to challenge the 
general sright.’”’” Per Gibson, C. J., in 
Bird v. Smith, 8 Watts (Pa.) 434, 438, 
439, 34 AmD 483. 

83. Bird v. Smith, 8 Watts (Pa.) 
434, 34 AmD 483. 

84. See cases supra note 81. 

Presumption of lost grant generally 
see Adverse Possession §§ 650-655. 

85. Valdes v. Grahame, 3 Porto 
Rico Fed. 417; Dysart v. Hammerton, 
P2914). 1..Ch., 822 [rev, on. other 
grounds [1916] 1 A. C. 57]. 

86. Mills v. St. Clair County, 4 Ill. 
53; crotter v. Harris, 2 Y. & J. 285, 
148 Reprint 926. 

87. Williams v. Turner, 7 Ga. 348.” 

[a] In Georgia seven years con- 
tinued and exclusive possession of a 
ferry creates a presumption of a 
grant. Williams v. Turner, 7 Ga. 348. 

88. Matthews v. Peache, 5 EH. & B. 
546, 85 ECL 546, 119 Reprint 583. 

[a] Location cannot be changed.— 
A prescriptive right to operate a 
ferry from a given landing place in 
M, to a given landing place in K 
does not authorize the running of the 
ferry from another place in M, eight 
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grantees.°+ 


state limitation 
loeated.?® 


whose petitions 


[§ 12] 


hundred yards distant from the an- 
cient landing~place. Matthews v. 
Peache, 5 BE. & B. 546, 85 ECL 546, 119 
Reprint 583. 

89. Ill.—Haven y. Mehlgarten, 19 
Til. 91. 
ioe ta v. Penniston, 16 Mo. 
Or.—Hackett vy. Multnomah R. Co., 
12 Or. 124, 6 P 659, 538 AmR 327. 

S. C.—Puckett v. Smith, 36 S. Cc. L. 
26, 58 AmD 686. 

Wis.—Ferrel vy. Woodward, 20 Wis. 


58. 

[a] Grant to tenants in common. 
—Where several persons are author- 
ized to establish a ferry, no corpora- 
tion being created, they are tenants 
in common of the property in fran- 
chise. Haven v. Mehlgarten, 19 Ill. 
91; Rogers v. Penniston, 16 Mo. 432; 
Hackett v. Multnomah R. Co., 12 Or. 
124, 6 P 659, 58 AmR 327; Puckett 
pogo an SO: woe vege der 26) bo eA DD 
90. Maysville _v. Boon, 2 J. J. 
Marsh. (Ky.) 224. 

91. Betts v. Menard, 1 Ill. 395. 

92. Starin v. New York, 42 Hun 
549 [rev on other grounds 112 N. Y. 
206, 19 NE 670]. 

{a] Railroad ferries.—The general 
laws of the state of New York, pro- 
viding for the incorporation of rail- 
road corpanies, and Acts (1884) 
e 193, authorizing railroad companies 
to operate ferries, do not authorize 
them to acquire a license for a ferry 
not connected with the railroad. Star- 
in v. New York, 42 Hun 549 [rev on 
Ley grounds 112.N. Y. 206, 19 NB 


70] 

Ferry rights incidental to exercise 
of rights under charter see supra § 3 
note 24. 

93. Helm v. Grayville, 224 Ill. 274, 
79 NE 689; Dover v. Fox, 9 B. Mon. 
(Ky.) 200; Mayville v. Boon, 2 J. J. 
Marsh. (Ky.) 224; Peru v. Barrett, 
100 Me. 213, 60 A 968, 109 AmSR 494, 
70 LRA 567; Opinion of Justices, 231 
Mass. 603, 122 NE 763; Waterbury vy. 
Laredo, 68 Tex. 565, 5 SW 81; Bur- 
rows v. Gonzales County, 5 Tex. Civ. 
A. 232, 23 SW 829. 

[a] Operation by counties. — A 
county authorized and required to 
establish public ferries may operate a 
ferry. Burrows v. Gonzales County, 
5 Tex. Civ. A. 232, 23 SW 829; Hart 
ae County, 104 Wash. 485, 177 P 


94. Betts v. Menard, 1 Ill. 395. 

Grant of ferry franchise not in- 
ferred from municipal charter see 
supra § 3. 

95. See statutory provisions. 

[a] In Kentucky.—(1) Under for- 
mer statutes a franchise to operate 
a ferry to cross the Ohio river could 
not be granted except to the owner 
of the property on the Kentucky 
shore. Churchill vy. Grundy, 5 Dana 
99; Henry v. Underwood, 1 Dana 245; 
New-Port y. Taylor, 6 J. J. Marsh. 
134; Lytle v. Breckenridge, 3 -J. J. 
Marsh. 663; Mayville v. Boon, 2 J. J. 
Marsh. 224; Jefferson Seminary vy. 
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shows that only natural persons were intended as 
But a corporation may be restricted in 
its right to acquire a ferry franchise by the pro- 
visions of its charter.°? 
granted to a municipal corporation,®* except where 
the act of incorporation does not authorize it to 
exercise ferry rights.°* 
where the law expressly requires ownership,” that 
the grantee should own the land where the ferry is 
Mere priority in filing a petition for a 
ferry license by one of several competing claimants 


A ferry franchise may be 


It is not necessary, except 


are considered together does not 


confer a right to the license upon the prior claimant 
in preference to the others,®* 

2. Preferred Rights of Riparian Own- 
ers. The statutes in many jurisdictions give a pref- 


Waegnon, 2 A. K. Marsh. 379. (2) On 
any stream except the ‘Ohio it was 
unnecessary that the grantee of a 
ferry should own land on the stream. 
Richmond, ete., Turnp, Road Co. v. 
Rogers, 1 Duy. 135. (8) Under Rev. 
St. c 39 § 4, and Gen. St. e 42 § 1808, 
the Ohio river and other streams are 
all placed on the same footing, and a 
ferry may be granted to the riparian 
owner or to one who has obtained 
from him the privilege of using his 
land for ferry purposes. Ryan v. 
Hobson, 182 Ky. 573, 206 SW 785; 
Burke v. Layoff, 178 Ky. 588, 199 SW 
775. (4) A ferry privilege in a town 
bordering on a navigable stream is 
properly granted to the trustees of 
the town. Dover v. Fox, 9 B, Mon. 
200; Maysville v. Boon, 2 J. J. Marsh. 
224 


[b] West Virginia.—Under a stat- 
ute providing that any person “who 
owns or has contracted for the use 
of land at the point at which he 
wishes to establish the same, may 
present his application” for a ferry, 
a person who owns land on the West 
Virginia side of the Ohio river may 
make application for a ferry. Sisters- 
ville Ferry’ Co. v. Russell, 52 W. 
Va. 356, 359, 43) SE 107; 59 SERA 
Dios 

96. Ill—Mills v. St. Clair County 
Comps.) 24. 711.253! 

Ky.—Richmond, ete., Turnp. Road 
Co. v. Rogers, 1 Duv. 1385; Harvie v. 
Cammack, 6 Dana 242; Lawless v. 
Reese, 4 Bibb 309. 

Mass.—In re Fay, 15 Pick. 2438, 
ates RAKE v. McCarthy, 56 Miss. 

N, J.—Columbia Delaware Bridge 
Co, v. Geisse, 88 N. J. Li. 39 [aff 38 


N. J. L. 580 mem]. 
N. Y.—New York v. New York, etc., 
Ferry Co., 40 N. Y. Super. 232 [aff 


49 HowPr 250]. 

N. C.—Raynor v. Dowdy, 5 N. C. 
279. Compare Fitkin v. Wynns, 13 
N. C. 402 (holding that grant may 
issue to another only when owner re- 
fuses to exercise the franchise). 

Or.—Dean v. Washington Nav. Co., 
Be OF 91, 115 P 284; Gant v. Drew, 1 

iat 3 

Pa.—Greensboro Ferry Co. y. New 
ee he Herry (Co; 34° Pa, "Comeed: 


Eng.—Peter y. Kendal, 6 B. & C. 
703, 13 ECL 316, 108 Reprint 610. 

“The owner of a ferry need not 
have the property in the soil on 
either side. It is sufficient if he has 
Secured the privilege of using it, al- 
though the title is~ in another.” 
Greenskoro Ferry Co. v. New Geneva 
Ferry Co., 34 Pa. Co. 38, 44. 

[a] Landowner’s right to compen- 
sation.—When a franchise is granted 
to another than the riparian owner, 
the grant is made subject to the land- 
owner’s right to compensation. Blake 
v. McCarthy, 56 Miss. 654. 

Preferred rights of riparian own- 
ers see infra § 12. 

97. Oxford Ferry Co. y. 


Sumner 
County, 19 Kan. 298. x 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 
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erence to the person owning the land where the ferry 
is‘ to be located.°® Where the opposite banks are 
owned by different persons, one is not entitled to a 
preference over the other,®® but either will be pre- 
ferred to one not a landowner.! Some statutes have 
been construed not to give the riparian owner a 
preference at points where public roads have been 
established across streams.2 These statutes do not 
give to the owner an absolute right to have a ferry 
established upon his land, but only make him a pre- 
ferred claimant for the right whenever the proper 
authorities have decided that the establishment of a 
ferry is necessary. If the landowner fails or re- 
fuses to avail himself of his right or is adjudged not 
to be a proper person to exercise the franchise, it 
may be granted to another.* In such eases, before 
making the grant, the owner of the land must be 
given notice of the ,application for the establish- 
ment of the proposed ferry. One tenant in com- 
mon of riparian land may acquire a ferry franchise,® 
but not without default in the others.’ 

Possessory title. Under the statutes in some 
states mere possession is not sufficient title to entitle 
the person in possession to a ferry franchise as 
riparian owner,® while under the statutes in other 
states actual possession of lands, in the absence of 

- other proof, places the one in possession on the same 
- footing as the owner.® A preémption right to land 
on both banks of a river unaccompanied by pos- 
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session will not, however, entitle the owner to ex- 
elusive ferry privileges under a statute giving a right 
to an exclusive ferry franchise only to those who 
own the land, or have possession of it by preémption 
right, or settlement, on both opposite banks of a 
river.?° 

Evidence of title. A certificate of the register of 
the land office is sufficient evidence of the ownership 
of the land to give the owner preferential rights to 
a ferry franchise,. nor can the applicant’s title be 
further inquired into in the hearing on his peti- 
tom? 

Recovery of land by rightful owner does not 
operate to revoke the franchise of the person in 
possession,!? nor to vest title to the franchise in 
the owner of the land.1% 

[§ 13] HE. Procedure to Acquire Franchise—1. 
In General. In the execution of the power to estab- 
lish ferries conferred upon an inferior body there 
must be a compliance with the statutory require- 
ments.1* In general, a formal application should be 
made +> by one entitled to acquire the franchise,!* 
stating the location of the proposed ferry,!7 and the 
applicant’s ownership of the land or other facts es- 
sential to his right to receive the franchise.1* 

Notice. A notice of the application is usually 
required to be given, either publicly by posting 10- 
tices 1° or personally on certain persons,?° so that, 
anyone entitled 


98. See statutory provisions; and: 

Ala.—Tuscaloosa County v. Foster, 
132 Ala. 392, 31 S 587. 

Cal.—Pool vy. Simmons, 134 Cal. 621, 
66 P 872. 

Ill—Mills v. St. Clair 
Compre: 4-117. 53. 

Towa.—Prosser v. Wapello County, 
18 Iowa 327. 

Ky.—Ballow v. Pettus, 3 Bush 608. 

Miss.—McCearly v. Swayze, 65 
Miss. 351, 3 S 657; Blake v. Mc- 
Carthy, 56 Miss. 654. 

N. Y.—New York v. New York, etc., 
Ferry Co., 40 N. Y. Super. 232 [aff 49 
HowPr 250]. 

Okl.—Hale v. Record, 176 P 756. 

Or.—Dean v. Washington Nav. Co., 
59 Or. 91, 115 P 284; Beckley v. Learn, 
3 Or. 544; Knott v. Frush, 2 Or. 237; 
Mills v: Learn, 2 Or. 215; Gant v. 
Drew, 1 Or. 35. 

Tenn.—Guinn y. Eaves, 117 Tenn. 
524, 101 SW 1154; Sparks v. White, 
7 Humphr. 86; Nashville Bridge Co. 
v. Shelby, 10 Yerg. 280; Allen v. 
Farnsworth, 5 Yerg. 189; Memphis v. 
Overton, 3 Yerg. 387. 

Tex.—Hudson v. Cuero Land, etc., 
Co., 47 Tex. 65, 26 AmR 289. 

99. Guinn v. Eaves, 117 Tenn. 524, 
101 SW 1154. 

{a] Land ownership on both sides. 
—It [ferry franchise] may be grant- 
ed to a person owning land upon both 
sides of the stream, where the land- 
ings are to be made on such lands; 
or, where the land on the respective 
sides of the stream are owned by 

_ different persons, each may be grant- 
ed a ferry privilege, but the prefer- 
ence should be given to the one own- 
ing the land upon both sides.” Guinn 
v. Eaves, 117 Tenn. 524, 530, 101 SW 
1154. , 

1. Collins v. Ewing, 51 Ala. 101. 

2. Tugwell v. Eagle Pass Ferry 
Co., 74 Tex. 480, 9 SW 120, 13 SW 654. 
“3. Tuscaloosa County v. Foster, 
132 Ala. 392, 31.S 5&7; Kennedy v. 
Covington, 4 J. J. Marsh. (Ky.) 538; 
Brown v. Given, 4 J. J. Marsh. (Ky.) 
28: Guinn v. Eaves, 117 Tenn. 524, 101 
Sw 1154: Nashville Bridge Co, v. 
Shelby, 10 Yerg. (Tenn.) 280; Hud- 
son. v. Cuero eats etc., Co., 47 Tex. 

6 AmR 289. 
oe Reservation of ferry privileges 
py the vendor of land does not pre- 
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County 


vent a grant of a ferry to the pur- 
chaser. Kennedy v. Covington, 4 J. 
J. Marsh. (Ky.) 538; Brown y. Given, 
4 J. J. Marsh. (Ky.) 29. 

[b] Right to preference not trans- 
ferable.—The preference to keep a 
ferry, given by Statute to the owner 
of land adjoining or embracing the 
stream where the proposed ferry is to 
be established, does not apply to the 
grantee of such owner of a right to 
use his land for landing places for 
another ferry: Knott v. Jefferson St. 
Ferry Co., 9 Or. 530. 

4. Iowa. — Prosser y. Wapello 
County, 18 Iowa 327. 

Ky.—Lawless v. Reese, 4 Bibb 309. 

Miss.—Blake v. McCarthy, 56 Miss. 


654. 

N. C.—Pipkin v. Wynns, 13 N. C. 
402.  e 

Or.—Mills vy. Learn, 2 Or, 215; Gant 
v. Drew, 1 Or. 35. 

Tenn,—Sparks vy. White, 7 Humphr. 
86 


{a] The grantee is not bound to 
account to the landowner in such 
eases for any of the profits. Sparks 
vy. White, 7 Humphr. (Tenn.) 86. 

5. Lawless v. Reese, 4 Bibb (Ky.) 
309; Dean v. Washington Nav. Co., 59 
Or. 91, 115 P 284. 

6. Guinn v. Eaves, 117 Tenn. 524, 
101 SW 1154. , 

7, Pipkin vy. Wynns, 13 N. C. 402. 

8. Mullis v. Cavins, 5 Blackf. 
(Ind.) 77. 

9. Henshaw v. Butte County, 19 
Cal. 150; Givens v. Pollard, 3 A. K. 
Marsh. (Ky.) 3220. 


10. Cloyes v. Keatts, 18 Ark. 19. 

11. Cox v. Easter, 1 Port. (Ala,) 
130. 

12. McCearly v. Swayze, 65 Miss. 
351, 3 S 657. 

13. Fisher v. Higgins, 5 T. B. Mon. 
(Ky.) 140. 


14. See statutory provisions; and 
Wethersfield v. Humphrey, 20 Conn. 
218; Muire v. Smith, 2 Rob, (41 Va.) 


458. 
15. Givens. v. Pollard, 3 A. K. 
Marsh. (Ky.) 320. 


[a] An attorney at law as well 
as an attorney in fact may make ap- 
plication in behalf of his client. 
Givens v. Pollard, 8 A. K. Marsh 
(Ky.) 320. : 

16. Ryan v. Hobson, 182 Ky. 578, 


to contest the granting of the ap- 


206 SW 785. £ 

[a] The heirs of a deceased owner 
and not the personal representatives 
are the proper applicants, under stat- 
utes limiting the right to owners. 
Ryan v. Hobson, 182 Ky. 573, 206 SW 
785 (holding that the heirs may be 
substituted for the personal repre- 
sentatives by amendment). 

Who may acquire franchise see 
supra § 11. 

17. Sistersville Ferry Co. v. Rus- 
eet 52, W. Va. 356, 43 SE 107, 59 LRA 
9) 5 

{a] Sufficiency of averment.—The 
exact point of location need not be 
stated if it is described with reason- 
able certainty. Sistersville Ferry Co. 
v. Russell, 52 W. Va. 356, 43 SE 107, 
59 LRA 513. 

18. Hazleton v. De Priest, 143 Ind. 
368, 42 NE 751; Zane vy. Zane, 2 Va. 
Cas. (4 Va.) 68. 

19. Hatten v. Turman, 123 Ky. 844, 
97 SW 770, 98 SW 1000, 30 KyL 194, 
382; Clark County Ct. v. Warner, 116 
Ky. 801, 76 SW 828, 25 KyL 857; 
Hazelip v. Lindsey, 93 Ky. 14, 18 SW 
832, 13 KyL 913; Stahl v. Brown, 84 
Ky. 325, 1 SW 540, 8 KyL 279; Lex- 
ington, etc., Turnp. Road Co. v. Mc- 
Murtry, 3 B. Mon. (Ky.) 516; Givens 
v. Pollard, 3 A. K. Marsh. (Ky.) 320; 
Watts v. Horsley, 3 Bibb (Ky.) 374; 
Combs v. Sewell, 60 SW 933, 23 KyL’ 
169; In re Talcott, 31 Hun (N. Y.) 
464; Wiswall v. Wandell, 3 Barb. Ch. 
(N. Y.) 312; Drew v. Gant, 1 Or. 197. 

{a] The posting of notice is equiv- 
alent to the service of process on all 
persons interested. Clark County Ct. 
v. Warner, 116 Ky. 801, 76 SW 828, 
25 KyL 857; Combs v. Sewell, 60 SW 
933, 23 KyL 169 

20. Lexington, etc., Turnp. Road 
Co. v. McMurtry. 3 B. Mon. (Ky.) 
516; Givens v. Pollard, 3 A. K. Marsh. 
(Ky.) 320; In re Talcott, 31 Hun (N. 
Y.) 464; Wiswall v. Wandell, 3 Barb. 
Ch. CNY) Sh2ie. 

[a] The owner of the land through 
which the highway adjoining the 
ferry runs must be given notice of 
the application. In_ re. Talcott, 31 
Hun (N. Y.) 464; Wiswall v. Wan- 
dell, 3 Barb. Ch. (N. Y.) 312. 

[b] A turnpike road company, al- 
though not having a vested interest 
in the land over which its road 


1058 [25 0.J.] 


plication may have an opportunity to do so.21_ Where 
the applicant proposes to supplant an existing ferry 
by establishing another in lieu of it, the notice 
should contain a claim that the existing ferry cannot 
properly do all of the business; or that the public 
convenience requires another ferry.??, Statutory re- 
quirements as to affidavit of publication of notice 
must be complied with.?* ‘ 

Hearing and contest. Anyone whose rights may 
be interfered with may appear and contest the 
granting of the application;?4 but not one with no 
rights which can be affected.2° The owner of a 
prior established ferry is under no obligation to ap- 
pear and contest the application,?® but if he does so 
and the proceedings are erroneous, his remedy is by 
_ appeal, and not by injunction to restrain the other 
ferry.2”  Controverted questions of fact maybe 
passed upon at the hearing.28 The burden of-show- 
ing the public need is on the applicant for an addi- 
tional ferry.2® On hearing of the application, the 
finding of the jury on the issue whether public 
convenience will result from the establishment of 
a proposed ferry, for which proceedings statutory 
provision is made in some states, is merely evidence, 
and the weight of it under all the circumstances is a 
matter for the discretion of the court.2° The owner- 
ship of an existing ferry, in controversy between dif- 
ferent claimants, cannot be settled in a proceeding 
to establish a new ferry.?+ 

Costs. A contestant is not liable for costs in the 
absence of statute providing therefor.%? 

Record. In accordance with the general rule in 
respect to the proceedings of inferior courts and 
tribunals,** it has been held that in order to support 
passes, has such an interest as en- 31. 


titles it to notice of an application | Op. 665. 
for the establishment of a ferry on 
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Gresham v. 
32. Ackler v. Oldham, 


* [§ 18 


the grant of a ferry license or franchise the record 


of the proceedings must show the existence of all 
jurisdictional facts,** such as the giving of the pre- 
seribed notice,*> and that an insufficient reeord in 
this respect cannot be aided by oral evidence.?* On 
the other hand, it has been held that if the jurisdic- 
tional facts exist, and a license or franchise is issued 
by the proper. board or other body, it is valid, al- 
though such facts are not made a matter of record ;37 
that in the absence of evidence to the contrary, the 
license is prima facie sufficient to show the right of 
the licensee to establish and operate the ferry, the 
presumption being in favor of the regularity of the 
proceedings ;35 and that evidence, other than the 
record, is competent to show the facts.®9 
Acceptance of grant and establishment of ferry. 
A legislative grant of a ferry franchise must be ac- 
cepted by the grantee, or by all the grantees, if more 
than one, before it will become operative.4? The 


| grant of a license by an inferior body to establish 


a ferry is complete when a definite order that the 
ferry be settled, laid out, and established has been 
made and the required bond has been executed,*! 
and such order operates as a valid establishment of 
the ferry,** although according to some authorities 
the ferry is not established until the grantee has 
provided the necessary facilities and has begun to 
operate the ferry for the public.*2 

Bond. The grantee of the franchise is in some 
cases required to give bond,** and to renew his bond 
at fixed periods.*® 

Fixing rates. Unless otherwise provided by stat- 
ute, an order establishing a ferry need not fix the 
rates of toll; this may be done by a separate and 


Gresham, 5 Ky.| man, 123 Ky. 844, 97 SW 770, 98 SW 
1000, 30 KyL 194, 382. 
ae PAGS thee [a] “The posting of the notice, is 


necessary to confer jurisdiction upon 
the court, and the establishment of a 


the road. Lexington, etce., Turnp.| Marsh. (Ky.) 471. 

Road Co. v. McMurtry, 3 B. Mon. 33. See Courts §§ 158-163. 

(Ky.) 516. 34. Dean vy. Washington Nav. Co., 
{c] Persons having established | 59 Or. 91, 115 P 284. 


ferries within a mile of the proposed 
ferry are entitled to notice. Givens 
wo 3 A. K, Marsh. (Ky.) 
3:21. Williamson v. Hays, 35 W. Va. 
2,12 SE 1092. 

a2. Willis vy. Calhoun, 145 Ky. 95, 
140 SW 199. 


23. Pool v. Simmons, 134 Cal. 621, 
66 P 872, , 
. 24° Carter v. Kaifus, 6 Dana (Ky.) 


43; Knott v. Jefferson St. Ferry Co., 
9 Or. 530; Williamson vy. Hays, 25 W. 
Va. 609. 

.{a].,Bhe owner of a prior estab- 
lished -ferry at the same place may 
contest the application. Carter vy. Kal- 
fus,;6, Dana (Ky.) 43; Williamson v. 
Hayes, 325 W. Va. 609; William- 
‘Son v.sHays, 35 W. Va. 52, 12 SE 


x 


° £4 pant) 

; 25. See cases infra this note. 

~{a] The owner of a discontinued 
ferry cannot intervene as contestant 
in, a, proceeding by another to estab- 
lishia ferry at or near the same place. 
Polley v. Gilleland, 72 W. Va. 301, 78 
SE 96 [quot Trent v. Cartersville 
Bridge Co., 11 Leigh (Va.) 521]. 

[b] ‘The owner of a ferry without 
exclusive privileges cannot contest an 
application for another: ferry at a 
different place on the.same river. 
Boe v. Jefferson St..Ferry Co., 9 Or. 

0. Sh? 

26. Lindsay vy. Lindley, 20 Ark. 
573;-Murray v. Menefee, 20 Ark. 561. 
27.. Lindsay yv. Lindley, 20 Ark. 


573. , 
: 28. Matter of Pierce, 185 App. Div. 
DI 172 NYS.852). 4. 

29. Egertcn y..Flesher, 76 W. Va. 


519,.86-SE 34, LRAI916D 828, 
-.@0;Muire Vv. Smith, 2 Rob. (41 
Va) 458. See also infra § 15. 


[a] “The recitals of the record on 
the renewal of the license are not 
sufficient to show that the court had 
jurisdiction in the original instance.” 
Dean v. Washington Nay. Co., 59 Or. 
91 94s lore 284. 

35. Dean v. Washington Nav. Co., 
597 Or: 91,94, 1b Pe 284" 

“It is essential to the jurisdiction 
of the court that the notice should 
not only have been given, but that 
proof thereof as required by law 
should be on file in that court before 
it proceeded to act.” Dean vy. Wash- 
ington Nav. Co., supra. "4 
- 86. Dean vy. Washington Nav. Co., 
59TOr, 91, tbe) 284. 

37. Sims v. Milwaukee Land Co., 
20 Ida. 518, 524, 119 P 37; Hatten v. 
Turman, 123 Ky. 844, 97 SW 770, 98 
SW 1000, 30 Kyl 194, 382. 

“The court was in error in hold- 
ing that the statutory requirements 
with reference to procuring a license 
and the procedure before the board 
must be shown affirmatively upon the 
records of the board. While these 
matters are matters that are required 
by law to be done, such as making 
the application and giving the notice 
and fixing the bond and the license 
fee by the commissioners, a record 
of which should havé been made in 
the minutes of the board, still if they 
were done and the board issued a li- 
cense, the license would be valid in 
the first instance notwithstanding the 
fact that such facts were not shown 
upon the minutes of the board’s pro- 
ceedings.” Sims vy. Milwaukee Land 
Co., supra. 

38. Sims v. Milwaukee Land Co., 
20. Ida.. 513, 119 “P-37. 

Sims v. Milwaukee Land Co., 


20 Ida. 513, 119 P 37; Hatten v. Tur- 


7 


ferry without giving the notice re- 
quired would be a void proceeding. 
Hazelip v. Lindsey, 93 Ky. 14, 18 SW 
832, 13 KyL 913. But there is no 
statutory direction that this notice 
shall be recorded or preserved, and 
evidence was introduced showing that 
proper notice was published. This 
evidence was competent and sufficient 
in the absence of any testimony to 
the contrary, and giving to the judg- 
ment of the county court establish- 
ing the ferry the credit to which it 
is entitled, it must be presumed that 
it did not make the order without 
evidence of the fact that the statu- 
tory notice had been given.” Hatten 
v. Turman, 123 Ky. 844, 850, 97 SW 
770, 98 SW 1000, 30 KyL 194. 

. Chapin vy. Crusen, 31 Wis. 209; 
Ferrell y. Woodward, 20 Wis. 458. 

[a] Sufficiency of acceptance.—An 
acceptance of a franchise is suffi- 
ciently shown by the fact that the 
grantees took a boat to the proper 
place for the operation of the ferry 
and twice stretched a rope across the 
river. Chapin y. Crusen, 31 Wis. 209. 

41. Collins vy. Ewing, 51 Ala. 101; 
popnsen v. Lamb, 129 N. C. 16, 39 SE 

42. Robinson y. Lamb, 129 N. CG. 
16, 39 SE 579. 

43. Munn y. Shults, 180 Ark. 291, 
197 SW_ 570. 

44. Walker vy. Armstrong, 2 Kan. 
198; Sanders vy. Craig, 1 A. K. Marsh. 
(Ky.) 196. 

[a] Bond must be furnished by 
owner of privilege and not by as- 
signee. Ryan y. Hobson, 182 Ky. 578, 
206 SW 785. F 

{b] The record need not show that 
the applicant has executed a bond. 
Poaner v. Paxson, 1 Blackf. (Ind.) 


“45. Garrett v. Ricketts, 9 ‘Ala, 529. 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


> 


§§ 13-16] 


independent order.*® 

[§ 14] 2. Sale or Lease to Highest Bidder. The 
Statutes in some cases authorize the right of estab- 
lishing ferries to be disposed of at public auction 
by a sale or lease to the highest bidder.47 But a 
statute relating to franchises generally and provid- 
ing for their sale to the highest bidder will not ap- 
ply, where the statute relating specifically to ferry 
franchises. contains different requirements.*s The 
terms of sale imposed by the statute control,*® and 
the highest. bidder is not entitled to exercise the 
franchise until he has complied with all its condi- 
tions.°° Irregularities in the manner of exercising 
the right.to sell a ferry franchise at public auction 
may be ratified or cured by estoppel.®? 

[§ 15] 8. Review. Under statutes regulat- 
ing procedure in. the granting of ferry franchises, a 
review may generally be had,®? by appeal,®* error,5* 
-or certiorari.2° Noneompliance with statutory re- 
quirements is reversible error.6* But the exercise of 
| eee in determining whether the public con- 

enience requires the establishment of a ferry, while 
it is not unlimited and may be reviewed,°>” will not 
be interfered with where it does not clearly appear 
to have been abused.®® Amendments in the interest 


46. Conner v. Paxson, 1 Blackf. 
(Ind.) 189; Pentecost v. Miller, 7 T. 
b. Mon. (Ky.) 312; Ackler v. Old- 
anne je Ave IC. Marsh Cicy.) 47h} 


v. Reese, 


FERRIES 


v. Kalfus, 6 Dana (Ky.) 43; Lawless 
4 Bibb (Ky.) 309; 
Fay, 15tPick. (Mass.) 243; Guinn v. 
Eaves, 117 Tenn. 524, 101 SW 1154; 
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of justice have been permitted on appeal, where no. 
one was prejudiced thereby.®® 

Collateral attack. The establishment of a ferry is 
a judicial act, and the judgment of a court estab- 
lishing a ferry like any other judgment, cannot *be 
attacked in a collateral proceeding.®° 

[§ 16] F. Nature of Franchise ®1—1. In Gen- 
eral. A ferry franchise is property and entitled as 
such to the same protection as any other property.°? 
It is private property within the constitutional pro- 
visions against taking or damaging private property 
for public use without just compensation,®* or with- 
out due process of law.®* Although there is author- 
ity to the contrary,® it is generally classed as real 
property,®* and must be conveyed in the manner pro- 
vided for conveyances of realty.6’ It is an incor- 
poreal hereditament.*® . 

Contractual character. A legislative grant of a 
ferry franchise without reservation, when duly ac- 
cepted, is a contract between the grantee and the 
state which cannot be impaired by subsequent legis- 
lation,®® except in so far as the right to do so has 
been reserved.7° A legislative act in derogation of 
a former grant by the state is void.71 Where the 
right of repeal is reserved on failure of the grantee 


Mass. — Chadwick v. Haverhill 
Bridge Co., 2 Dane Abr. 686. 

Va.—Patrick v. Ruffner, 2 Rob. (41 
Va.) 209, 40 AmD 740. 


In re 


Lawless v. Reese, 4 Bibb (Ky.) 309. 

47. Owens v. Roberts, 6 Bush 
(Ky.) 608; Parish Treasurer v. Rus- 
sell, 3 La. 93; Starin v. Edson, 112 N. 
Y. 206, 19 NE 670; Peo. v. New York, 
32 Barb. (N. Y.) 102; Hale v. Record, 
(Okl.) 176 P 756; Currey v. Victoria, 
35 N. B. 605. 

48. Pool v. Simmons, 134 Cal. 621, 
66 P 872.) - 

49. Phillips v. New York City, 124 
App. Div. 307, 108 NYS 1059. 

50. Patterson v. Wollmann, 5 
D. 608, 67 NW 1040, 33 LRA 536. 

51. Prince v. Concordia Parish 
Police Jury, 112 La. 257, 36S 342. 

52. See statutory provisions. 

53. Murray v. Mariposa County, 23 
Cal. 492; Webb v. Hanson, 2 Cal. 133; 
Stanl v. Brown,, 84 Ky. 325, 1 SW 
540, 8 KyL 279. 

li A supersedeas bond is not,nec- 
essa: under the statute in such ap- 
peals. Ballow v. Pettus, 3 Bush (Ky.) 


608. 
301; Lawless v. Reese, 4 Bibb (Ky.) 


In re Fay, 15 Pick. 


Kennedy v. Covington, 8 Dana 


50; Lawless v. Reese, 4 Bibb 


Ky. 
tee Carothers vy. Wheeler, 1 


(Ky.) 309; 
Or. 194. 

[a] Record on appeal.— (1) An or- 
der establishing a ferry will be re- 
yersed, where the record does not 
show a state of facts authorizing the 
establishment of a ferry at that place 
under the statute. Casey'v. Jones, 2 
MECC ne Ole Ge ee order will 
be reversed where the record does 
not show either that the applicant 
was the owner of the land on one or 
poth sides of the stream or that no- 
tice was given as required by stat- 
ute, where the applicant is not such 
owner. Givens v. Ferguson, 6 T. B. 
Mon. (Ky.) 187; Givens v. Ferguson, 
6 T. B. Mon. (Kyv.) 186; Lawless v. 
Reese, 4 Bibb (Ky.) 309; Rees v. 
Lawless, 1 Bibb (Ky.) 495. 

57. Harvie v. Cammack, 6 Dana 
(Ky.) 242; Sistersville Ferry Co. v. 
Russell, 52 W. Va. 356, 43 SE 107, 59 
LRA 513. But see Lawless v. Reese, 
4 Bibb (Ky.) 309 (holding that if the 
county court conforms to the statute, 
it has in all other respects “an un- 
limited discretion” not subject to re- 
view). 

58. Hudspeth v. Hall, 113 Ga. 4, 
38 SE 358, 84 AmSR. 200; Harvie v. 
Cammack, 6 Dana (Ky.) 242; Carter 


54. Casey v. Jones, 2 Litt. (Ky.)- 


(Mass.)- 


pay vy. Carmichael, 2 Yerg. (Tenn.) 
_ [a] Discretion of court not abused 
in granting a franchise to operate a 
second ferry across a stream, even 
though the existing ferry granted to 
another is sufficient to accommodate 
the traveling public, and if carried 
on properly, no public exigency de- 
mands two ferries. Guinn y. Eaves, 
117 Tenn. 524, 101 SW 1154. 

59. Ryan vy. Hobson, 182 Ky. 573, 
206 SW 785 (amendment substituting 
parties and curing failure to certify 
copy of judgment appealed from). 

60. Vallejo Ferry Co. v. Lang, 161 
Cal. 672,-120.P 421; Hatten v. Tur= 
man, 123 Ky. 844, 97 SW 770, 98 SW 
tia 30 KyL 194, 382. 

a 
tack.—The judgment of the court 
denying the right of one who claims 
an existing ferry franchise to inter- 
vene to oppose the establishment of 
another ferry is not a collateral at- 
tack upon such claim. Polley v. Gil- 
leland, 72 W. Va. 301, 78 SE 96. 

61. Franchises generally see Fran- 
chises [19 Cyc 1451 et seq]. 

62) Ul S——Conway.2'v.. (Laylor,« 1 
Black 603, 17 L. ed. 191. 

Towa.—Lippencott v. Allender, 27 
Iowa 460, 1 AmR 299. 

Ky.—wWillis v. Calhoun, 145 Ky. 95, 
140 SW 199. 

Mich.—Billings v. Breinig, 45 Mich. 
65, 7 NW 722. 

Minn.—McRoberts v. Washburne, 
10.Minn. 23. 

Mo.—Carroll vy. Campbell, 108 Mo. 
550, 17 SW 884; Cauble v. Craig, 94 
Mo. A. 675, 69 SW 49; Capital City 
Ferry Co. v. Cole, etc., Transp. Congo 
Mo. A. 228; New York v. Starin, 106 
IN eo SL cNan 63h, 

Right in ferry as a vested right see 
Constitutional Law § 540 note 55 [a]. 

63. Mason v. Harper’s Ferry 
Bridge Co., 17 W. Va. 396. 

64. Willis v. Calhoun, 145 Ky. 95, 
140 SW 199 (“due process of law 
in a case of this character requires a 
direct proceeding for’ that purpose 


nd n notice’’). 
res.) W BP ST Oia BE 


65. Morse v. Garner, 
514, 47 AmD 565. suneh 

66. U. S.—Mabury v. Louisville, 
etc., Ferry Co., 60 Fed. 645, 9 CCA 
174: Bowman v. Wathen, 3 F. Cas. No. 


1,740, 2 Mclean 376. : 
Ala.—Lewis v. Gainesville, 7 Ala. 


85. 
Ill.—Dundy v. Chambers, 
369. 


What constitutes collateral at-. 


23 Til. 


- Eng.—Reg. v. Cambrian R. Co., L. 
R; 6°Q. B. 422. j 

[a] Descent.—A ferry franchise 
descends to heirs as such and is sub- 
ject to dower and to all the inci- 
dents of real property. Bowman vy. 
yathen, 3 F. Cas. No. 1,740, 2 McLean 

{b] Partition.—‘‘Strictly speaking, 
it may be conceded that a ferry fran- 
chise is not real estate, but it par- 
takes so far of the nature of real 
estate that we are inclined to hold 
that it may be partitioned in the 
same manner as_ real. property.” 
Rohn vy. Harris, 130 Ill. 525, 530, 22 
NE 587. 

[c] Lands.—A ferry is “lands” 
within the meaning of acts providing 
compensation to the owner for any 
damage to lands injuriously affected 
by the construction of a_ railway, 
ete. Reg. v. Cambrian R. Co., L. R. 
6 Q. B. 422. 

67. See infra § 38. 

68. Averett v. Brady, 20 Ga. 523; 
Evans v. Kroutinger, 9 Ida. 153, 72 
P 882, 2 AnnCas 691; New York v. 
Starin, 106 N. Y. 1, 12 NE 631, 632; 
New York v. Starin, 8 NYSt 655. 

69. Cal.—Norris v. Farmers’, etc., 
Co., 6 Cal. 590, 65 AmD 535. 

ii amg Pere: v. .Reyburn, McC. 

4, 

Ky.—Willis v. Calhoun, 145 Ky. 95, 
140 SW 199; Dufour v. Stacey, 90 
Ky. 288, 14 SW 48, 29 AmSR 374, 
12 KyL 268. ; 

La.—Blanchard vy. Abraham, 115 
La. 989, 40 S 379. 

Minn.—McRoberts v. Washburne, 
10 Minn. 25. 

N. H. — Proprietors Piscataqua 
Bridge v. New Hampshire Bridge, 7 
N. H. 35. 

N. Y.—Benson vy. New York, 10 
Barb. 223. 

But see Chapin v. Crusen, 31 Wis. 
209 (where it was held that to give 
a ferry franchise the force of a con- 
tract the grant must by its terms 
show that such was the intention of 
the legislature, unless perhaps in 
eases where the grantee assumes ob- 
ligations as to the operation of the 
ferry or incurs large expenses in its 
establishment). 

Legislative grants within consti- 
tutional prohibition generally see 
Constitutional Law § 608 et seq. 

70. Perrin v. Oliver, 1 Minn. 202; 
Stephens v. Powell, 1 Or. 283. : 

71. Wartford Bridge Co. v. Hast 
Hartford, 16 Conn, 149. 
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to perform certain duties imposed upon him, the 
legislature may repeal the grant without a judicial 
ascertainment of nonperformance by the grantee, 
the question whether he has in fact failed, so as 
to*make the repeal effectual, being for the courts.”? 

A grant to a municipal corporation is not gen- 
erally regarded as a contract between the state and 
the corporation, within the meaning of the constitu- 
tional prohibition, inasmuch as the power of the 
legislature to regulate such corporations includes 
power to repeal the grant,’? but where by the ex- 
press terms of the grant it is construed as giving an 
indefeasible title to the city, a contractual obligation 
is held to exist.74 

Revocability of license. There is no contractual 
relation: growing out of a mere license to operate a 
ferry acquired under a general law, which may not 
be impairéd or revoked,’ and a license so given-will 
be subject to rights under a franchise where the two 
are conflicting,’® even where the license is given 
by the federal government, and the franchise rights 
are granted by the state from a point in the state 
to property belonging to the federal government,’? 
provided the ferry licensed by the federal govern- 
ment is not a necessary incident to the execution of 
government work.7® But a license, renewed an- 
nually, will be as effective to confer exclusive priv- 
ileges, as long as it is not revoked, as a fran- 
chise.7? 

Extent and scope. A ferry franchise consists not 
merely in the establishment of a ferry with its land- 
ing place and boats, but in its operation as a ferry.®° 
This right,-when exercised over navigable waters, is 
subject to the right of the public to use the waters 
as a highway,®! and to the right of the federal 
government to improve the waterway for purposes 
of navigation.8? But where the landing place is 

72. Myrick v. Brawley, 33 Minn. |Greene 433, 
3877, 23 NW 549. See also Con- 


stitutional 652 text and 
notes 92-94; text and notes 


§ 993 
45-49, 
73. Vested rights of municipal 


corporations generally see Constitu- 


Law 


82. 
Bridge Co., 


tional Law § 540. Lonergan, 91 Ill. 508 
74, Benson v. New York, 10 Barb. 83. Shearer v. 
(N.. Y.), 223. 357, 189 SW 233. 


75. Sullivan vy. Lafayette County, 
58 Miss. 790. See also Constitu- 
tional Law § 610. 


Ihicenses generally see Licenses [25| .85. Futch v. 


FERRIES 


Mass.—In re Fay, 15 Pick. 243. 

N. C.—Broadnax v. Baker, 94 N. C. 
675, 55 AmR 633. 

Lonergan vy. Mississippi River 
5e Medav777; 
451; Mississippi River Bridge Co, v. 


Prewitt, 


84. Right to collect tolls as af- 
fected by statutory requirements as 
to posting rates see infra § 49. 
Bohannon, 


wae « 


owned by the owner of the ferry franchise, steam- 
boats navigating the river as common carriers have 
no right without the ferry owner’s consent to re- 
ceive and discharge passengers or freight at the 
ferry landing.®* 

[§ 17] 2. Right to Collect Tolls.** The grant 
of a ferry franchise implies in its very nature the 
taking of tolls by the grantee,*> and the right to 
collect tolls exists as long as the right or duty of 
operating the ferry continues.*® The right to eol- 
lect toll is a right to collect from all persons using 
the ferry in crossing,®’ but not from persons erossing 
in other boats and using the ferry merely in land- 
ing, nor from persons entitled to be passed free 
of charge either because of some custom entitling a 
certain class to free ferriage,®® or because of a 
reservation in the sale or lease of a ferryfranchise,°° 
or because of an agreement for free passage entered 
into between the person claiming the privilege and 
the ferry owner,®! with the reservation, however, 
that a ferryman cannot bind his successors to th 
‘performance of such agreement.°* A ferryman ca 
collect no greater toll than is allowed by statute.°* 
Where a statute fixes rates for wagons, a ferryman 
cannot charge for the contents of a wagon separately 
from the wagon, although the wagon and contents 
belong to different persons.°* Under a statute fix- 
ing the rate for vehicles according to size or capac~- 
ity, and not according to the number of passengers 
therein, no charge may be made for bona fide pas- 
sengers crossing in vehicles.°> Where a passenger 
is obliged to pay a greater rate than that allowed 
by law, the excess, if not voluntarily paid, may be 
recovered.°® In some jurisdictions, the ferryman is 
liable to prosecution and fine for charging more than 
the statutory rate,®” but, of course, this liability at- 
taches only for acts done within the jurisdiction of 
603, 1 Show. 248, 255, 89 Reprint 5. 

90. Stephens v. Knott, 2 Or. 304. 

91. Potts v. Park, 106 Ky. 202, 49 
SW. 1058, 20 Kyl 1774. 

92. Potts v. Park, 106 Ky. 202, 49 
SW 1058, 20 Kyl 1774. 

[a] Reason for rule.—“The right 
: of ownership in a ferry is only a 
172 Ky. | qualified one. It is a mere privilege. 
Power is given to the several county 
courts of this Commonwealth to 
‘srant, regulate and revoke’ the privi- 


lege, and the public has distinct 
rights with reference thereto; and 


2 McCrary 


134 Ga. 


Sg s 


Cyc 593]. 

76. Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 1381 P 864, 
AnnCas1914C 1197. 

{a] A revocable permit given by 
the United States to a nonprofit co- 
operative corporation formed by its 
employees to land its launches at the 
government floats does not amount 
to a license paramount to any ferry 
franchise granted under. state au- 
thority. Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 181 P 864, 
AnnCas1914C 1197. 

77. Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 131 P 864, 
AnnCasi914C 1197. ‘STA 

78. Vallejo Ferry Co. v. Solano 
Aquatie Club, 165 Cal. 255, 131 P 864, 
AnnCas1914C 1197. 

79. Crane v. Jackson, 116 Ark. 100, 
172 SW 890. 

80. McGregor v. Erie R. Co., 35 
Na bo 808) Patrick Av. Ruiftnerso2 
Rob. (41 Va.) 209, 40 AmD 740. 

[a] Use of the landings and out- 
lets is a part of the franchise. Pat- 
rick y. Ruffner, 2 Rob. (41 Va.) 209, 
40 AmD: 740. 


81. U. S.—Conway v. Taylor, 1 
Biack 603, 17 L. ‘ed. 191. 

Ala.—Babcock v. Herbert, 3 Ala. 
392,°37 AmD 695. 

Iowa.—The Globe v. Kurtz, 4 


ce mlm. ee“ “<i ue ex@&x& = os , 7 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


313, 315, 67 SE 814, 30 LRANS 462, 
19 AnnCas 1032; Mississippi River 
Bridge Co. v. Lonergan, 91 Ill. 508; 
Mills v. St. Clair County, 7 Ill. 197; 
Chapelle v. Wells, 4 Mart. N. S. (La.) 
426; Atty.-Gen. v. Boston, 123 Mass. 
460; Proprietors Charles River Bridge 
v. Proprietors Warren Bridge, 7 Pick. 
(Mass.) 344 [aff 11 Pet. (U. S.) 420, 9 
L. ed. 773, 938]; Akin v. Western R. 
Corp., 80 Barb. 305 [rev on other 
grounds 20 N. Y. 370]; 2 Dane Abr. 
eCnéieart 

86. McCauly v. Givens, 
(Ky.) 261. 


1 Dana 


rege Addison ‘v.\ Hard, 17 'S.) C.) L. 
ie 
88. Henry v. Turner, 2 Port. (Ala.) 


23. 

{a] Tllustration.—A person cross- 
ing the river in a boat not belonging 
to the owner of the ferry is not liable 
for toll, although in landing he steps 
upon the ferryboat. Henry v. Turner, 
2 Port. (Ala.y 23 (“However the de- 
fendant may be liable for invasion 
of the plaintiff’s franchise, or for 
trespass done by getting into his 
ferry boat, he was not responsible for 
the rate of ferriage allowed by law, 
as if he had been ferried over the 
stream in the craft of the plaintiff’’). 

89. Pain v. Patrick, 3 Mod. 289, 87 
Reprint 191, 2 Salk. 719, 91 Reprint 


the owner of such a privilege has 
no power to incumber the franchise 
by burdens, the tendency of which 
would be to destroy its usefulness, 
If the temporary owner of such a 
privilege could make contracts by 
which, in consideration of certain 
benefits to himself, the franchise was 
to be perpetually incumbered by bur- 
dens in the nature of free tolls to 
individuals, it is evident that it 
would be in his power to render the 
franchise worthless, and to make it 
impossible to perform the duties to 
the public imposed upon him by the 
grant of the privilege to operate the 
ferry.’?> Potts. v-_Park (106. Koy 3202; 
205, 49 SW 1058, 20 KyL 1774. 

93. Newport Ferry Co. v. Stephens, 
137 Ark. 544, 209 SW.726; Kelly v. 
Altemus, 34 Ark: 184, 36 AmR 6; Ed- 
mous Vv: Abeel, 20) Huns (UNe Vy2) 
Regulation of tolls see infra § 49. 
94. Kelly v. Altemus, 34 Ark. 184, 
36 AmR 6. 5 

95. Newport. Ferry Co. v. Stephens, 
137 Ark. 544, 209 SW 726 (notwith- 
standing other persons have been 
evading tolls by crossing in vehicles). 

96. Edmonds y. Abeel, 20 Hun 
(N. Y.) 441. ‘ 
bavte State v. Sickmann, 65 Mo. A. 


er 


a gro Pe 


Ps a 
—"-- 


§§ 17-19] © 


the state fixing the rate.°* The right to collect im- 
plies the right to employ all reasonable methods for 
collection, and it has been held that a regulation 
properly posted charging persons a certain sum upon 
entering the wharf and a further sum upon leaving 
it is valid.°® In some states a power of distress to 


enforce the right to tolls is given to a ferry com-’ 


pany, and such a provision has been held to be 
constitutional.” 

[§ 18; 3. Right to Land and Embark.’ As to 
public ferries at places other than public highways, 
the legislative grant of the franchise does not of it- 
self confer upon the grantee the right of landing 
and embarking upon private property on the shores 
of the water over which the ferry is operated,* nor 
is such right conferred by a statutory provision that 
a person operating a public ferry and owning land 
on one side of a stream shall have the privilege of 
landing his ferryboat on the opposite shore and of 
making the landing and road up the bank.® In order 
to render his franchise effective, the grantee of the 
franchise must acquire the right to use the landing 
on both sides of the water for the purpose of landing 
and embarking,® but it is not necessary that the 
ferry owner should secure a title in fee to the land 
at the landing place,’ and a statute authorizing the 
aequirement of landing rights does not impliedly 
require the ferry owner to acquire the fee thereto.® 
A mere personal license to use a landing place ter- 
minates on a transfer by the licensee.? As to pub- 
lic ferries whose termini are public highways, the 

_grant of the franchise carries with it whatever 
rights the public then has or may afterward acquire 
to the use of the highway for this purpose.*? Where 
the public, by dedication or condemnation, has title 


98. State v. Faudre, 54 W. Va. 122, | Cas 104. 
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to the roadbed, the grantee of the ferry franchise 
has a right to use the highway for landing and 
embarking, but not to make such a use of the 
right as to obstruct access to navigable water.1? 
Where the landowner. retains the fee and the public 
has only an easement for passage, the decisions are 
conflicting, some holding that this right of way 
includes the right to use the highway for landing 
and embarking,!* while others hold that this is not 
so much a public use as a use by the holder of the 
ferry franchise for his own gain, and that it is an 
additional burden upon the land for which compen- 
sation must be made to the owner. A publie 
wharf may be used as a landing place upon payment 
of lawful wharfage charges, and the right to use a 
public wharf may be given and limited by statute."® 
A grant of the right of landing and embarking may 
be presumed from usage,!? which may be rebutted by 
evidence tending to show a permissive use.'® It has 
been held that, where a riparian owner who would 


‘be a preferred claimant for the franchise fails to 


apply for it, he waives the right to object to this 
use of his land by the person to whom the franchise 
is granted.19 

Eminent domain. The acquisition of the right to 
land and embark may be authorized by condemna- 
tion proceedings under the power of eminent do- 
main, as the use of property for ferry purposes is a 
publie use for which property may be taken.”° 

Under deed or lease. The scope of the right to 
land or embark under a deed or lease depends upon 
the terms of the instrument as construed by the 
court.?+ 

{§ 19] G. Sufficiency and Construction of 
Grant; Extent and Duration. Any words which 


Smith, 8 Watts (Pa.) 434, 34 AmD 
483; Chess v. Manown, 3 Watts (Pa.) 


46 SE 269, 102 AmSR 927, 63 LRA 5. 


877, 1 AnnCas 104. 

[a]. Tllustration.—One state can- 
not punish one who acts under a 
ferry franchise given by_ another 
state to operate a ferry from the 
Jatter’s side of the river, over that 
river, for charging one coming from 
the latter state more than is allowed 
by the law of the former state for 
ferriage over that river. State v. 
Faudre, 54 W. Va. 122, 46 SE 269, 102 
AmSR 927, 63 LRA 877. 

99. Robinson v. Balmain 
Ferry Co., Ltd., [1910] A. C. 295. 

[a] Rule applied. — Defendants 
were owners of a ferry and wharf, 
whereon was exhibited a notice that 
one penny must be paid on entering 
or leaving the wharf, and that no ex- 
ception would be made to the rule 
whether the passenger had traveled 
by the ferry or not. Plaintiff paid a 
penny for admission with the view of 
crossing the ferry; but, finding there 
would be no steamer for a consider- 
able time, he changed his mind and 
proceeded to leave the wharf. The 
attendant demanded a penny, which 
plaintiff refused to pay. He was 
therefore detained by force on the 
wharf. An action for damages for 
assault and imprisonment failed on 
the ground that the charge for en- 
trance and exit was reasonable, and 
that the terms of the_notice were 
pinding. Robinson v. Balmain New 
Ferry Co., Ltd., [1910] A. C2795: 

1. State v. Patrick, 14 N. C. 478. 

2. State v. Patrick, 14 N. Cc. 478. 

3. Private ferry see supra § 2. 

4, Singer v. Carondelet Canal, ete., 
Co., 39 La. Ann, 478, 2 8 102; Chap- 
man v. Hood River County, 91 Or: 92, 
178 P 379; Pittsburgh, ete., R. COs. 
Jones, 111 Pa. 204, 2 A 410, 56 AmR 
260; Cooper v. Smith, 9 Sere. & R. 
(Pa.) 26, 11 AmD 658; Somerville v. 
Wimbish, 7 Gratt. (48 Va.) 205; State 
vy. Faudre, 54 W. Va. 122, 46 SE 269, 
4102 AmSR 927, 68 LRA 877, 1 Ann 


New 


SW 544, 1094. 

6. State v. Wilson, 42 Me. 9; Chess 
v. Manown, 3 Watts (Pa.) 219; Cham- 
bers v. Furry, 1 Yeates (Pa.) 167; 
Peter v. Kendal, 6 B. & C. 703, 138 
ECL 316, 108 Reprint 610. 

7. Peter v. Kendal, 6 B. & C. 703, 
13 ECL 316, 108 Reprint 610. 

8. Douglass’ App., 118 Pa. 65, 12 
A 834. 

9. Bryant v. West, (Mo.) 219 SW 
355. 

10. Somerville v. Wimbish, 7 Gratt. 
(48 Va.) 205. 

11. Clark v. White, 5 Bush (Ky.) 
358; Mills v. Learn, 2 Or, 215; Tug- 
well v. Eagle Pass Ferry Co., 74 Tex. 
480, 9 SW 120, 13 SW 654; Somer- 


ville v. Wimbish, 7 Gratt. (48 Va.) 
205. 
[a] Reason for rule.—“The land 


has already been condemned for the 
road. The original proprietor is not 
injured by the landing of a ferry-boat 
on it, and the public, as must be 
presumed, benefited. Nor is the land 
thereby appropriated to a different 
purpose from that for which it was 
condemned.” Clark v. White, 5 Bush 
(Ky.) 3538,°357. 
12, “Horgan -v. 
528, 80 A 271. 
[a] TIlustration—A statute au- 
thorizing a ferry company to use 
shores belonging to the state, ete., 
does not authorize it or its succes- 
sors to make a fill at the end of a 
street obstructing access to navigable 
water. Horgan v. Jamestown, 32 
Reeds 529s080: A271: 
13. Hale v. Record, (Okl.) 176 P 


Jamestown, 32 R. I. 


756; Gant v. Drew, 1 Or. 35; Patrick 
v. Ruffner, 2 Rob. (41 Va.) 209, 40 
AmD 740. 


14, Prosser v. Wapello County, 18 
Iowa 327; Pearsall v. Post, 20 Wend. 
GNSS) alt aft 22 Wend. 425]; HEALD 
kin v. Wynns, 13 N.. C. 402; Pitts- 
burgh, etc., R. Co. v. Jones, 111 Pa. 
204, 2 A 410, 56 AmR 260; Bird v. 


219; Cooper v. Smith, 9 Sere. & R. 
(Pa.) 26, 11 AmD 658; Chambers vy. 
Furry, 1 Yeates (Pa.) 167. 

15. State v. Faudre, 54 W, Va. 122, 
46 SE 269, 102 AmSR 927, 63/LRA 
877, 1 AnnCas 104. 

16. Peo. v. San Francisco, etc., R. 
Co., 35 Cal. 606. 

17. Clark v. White, 5 Bush (Ky.) 
353; Bird v. Smith, 8 Watts (Pa.) 434, 
34 AmD 483. 

18. Chapman y. Dean, 58 Or. 475, 
115. P 154. 

[a] Illustration.—Where the own- 
ers cf a ferry for a long time landed 
upon a riparian owner’s land during 
the several months of high water, 
and were more or less interrupted, 
sometimes by fences, and sometimes 
by the stage of the water, there is 
nothing to show that this was other 
than a permissive use, which might 
be revoked. Chapman vy. Dean, 58 
Or. 475, 115 P1564. 

19. Mills v. Learn, 2 Or. 215. But 
see Pipkin v. Wynns, 13 N. C. 402 
(where it is intimated that in such 
case the state should condemn the 
land, pay for it, and then grant it to 
the owner of the franchise). 

20. See Eminent Domain § 62. 

21. The Harry v. Hollins, 125 Fed. 
430; Bonos v. Ferries Co. 113 Va. 
495, 75 SE 126. 

[a] Leases construed.—(1) A lease 
of ferries and other property of the 
lessors now used, “or subject to be 
used,” for the uses and purposes of 
the ferries, includes land liable to be 
used for ferry purposes, although 
not already actually so used. Bonos 
v. Ferries Co., 113 Va. 495, 75 SE 126; 
Consolvo v. Ferries Co., 112 Va. 318, 
71 SE 634.) (2) The lease of a slip 
to a ferry owner held not to confer 
a right to appropriate the waters 
abutting the bulkhead below such 
slip to the extent of shutting out the 
use of such bulkhead in the custom- 
ary manner for the mooring of ves- 
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clearly show the intention of the legislature 
to grant a ferry franchise are sufficient, no 
set form being necessary.22 In construing such 
grants, in cases of ambiguity, a construction 
will be given which will make the grant effective 
rather than one which will entirely defeat it, if such 
a construction is within the reasonable meaning of 
the terms employed ;?* but as tothe privileges con- 
ferred, ferry franchises have generally been held 
to fall within the rule of strict construction against 
the grantee and in favor of the government,?4 al- 
though there is authority holding that the rule of 
strict construction against the grantee is not appli- 
eable to the grant of a ferry franchise, which is 
never without a consideration.?5 

Termini. A grant of a ferry franchise usually 
describes the ferry to be established as lying be- 
tween two or more designated points,?* but this 
is not essential where it is impracticable to do 
so.27_ Generality in the description of the termini 
will not affect the validity of the grant on a peti- 
tion for certiorari to quash the proceedings of the 
inferior body making it,?8 while it may be taken 
advantage of in an action brought for alleged in- 
fringement of the franchise.2° 

One-way or both-way ferry. A legislative grant 


sels. 
22. Stark v. ce ewer LOS. 1Cy aL, 


397 note, 9 AmD 71 
[a] Sufficiency of language of | v. 
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The Harry y. Hollins, 125 Fed.| L: ed. 1201; The Maverick, 16 F. Cas, 
430. No. 9,316, 1 Sprague 23. 
Conn.—Fitch v. New Haven, etc., R. 
Co., 30 Conn. 38; Hartford Bridge Co. 
Union Ferry Co., 29 Conn. 210. 


a 19-20 
ey [§§ 
of a ferry franchise across a river from a place on 
one side to a place on the other side, standing alone 
and unexplained, will ordinarily be construed to give 
the right of ferriage across the river between the 
two places in both directions.°° But other portions 
of the grant, and other acts in pari materia, and the 


- actual user under them in connection with the sur- 


rounding circumstances may limit the grant to a 
ferry in one direction only, by showing that such 
was the legislative intent. 

Maintenance. A grant of authority to maintain a 
ferry carries with it, by necessary implication, the 
right to acquire what is essential to its operation.?2 

Duration. All grants, unless the term is other- 
wise specifically provided, are perpetual.?8 

[§ 20] H. Exclusiveness of Franchise—1. In 
General. At common law a ferry franchise was in 
its nature exclusive of contiguous competition,®4 and 
this is certainly true as to competing ferries sought 
to be established without authority of law.5 But as 
to other ferries established by authority of law, the 
rule is that a prior franchise will not be considered 
as exclusive unless it is expressly so provided,3é 
and the legislature or other proper authority may 
establish as many other ferries at or near the same 
place as the necessities of the public may require,?7 


the town of Belleville and Amelias- 
burg, not merely a right to ferry 
from Belleville to Ameliasburg and 
not from Ameliasburge to Belleville. 
Anderson vy. Jellet, 9 Can. 8. G..1. 


grant.—An act declaring that a cer- 
tain ferry be “re-established in the 
name of A., his heirs,” ete., is suffi- 
cient to vest a ferry in A. McGowen 
Peery: TO Sani. tly a OSC, eo, eAaD) 

[b] A mere grant of land on a 
stream confers no right to keep a 
public ferry; but the right of private 


ferry passes as appurtenant. MHarri- 
son y. Young, 9 Ga. 359. 
23. U. S.—Mills v. St. Clair 


County, 8 How. 569, 12 L. ed. 1201, 

Conn.—Hartford Bridge Co. v. 
Union Ferry Co., 29 Conn. 210. 

Li Maills, Vv. .st. (Clair, County,. 7 
Til. 197. 

Koy -—Hatten) v.. Tunman,. 123 Ky: 
844, 97 SW 770, 98:SW 1000, 30 KyL 
194, 382. 

Mass.—Proprietors Charles River 
Bridge v. Proprietors Warren Bridge, 
7 Pick. 344 [aff 11 Pet. 420, 9 L. ed. 
743, 988.]. 

S. C.—Stark vy. MecGowen, 10 S. C. 
L. 397 note. 

Can.—Anderson v. Jellet, 9 Can. 
Ss. C. 1 [allowing app on other 
grounds 7 Ont. A. 341]. 

Ont.—Smith vy. Ratte, 15 Grant Ch. 
(OU. C.) 473 [aff 138 Grant Ch. 696]. 

[a] MDlustrations—(1) Where a 
statute provides that no ferry right 
shall be granted for a longer period 
than twenty years, and an order es- 
tablishing a ferry does not specify 
‘the period for which the right is 
granted, the statute will be read into 
the order and it will be conclusively 
presumed that it is granted for 
twenty years. Hatten y. Turman, 123 
Ky. 844, 97 SW 770, 98 SW 1000, 30 
KyL 194, 382. (2) A statute pro- 
viding ‘‘the ferry between Boston and 
Charlestown is granted to the col- 
lege’? may be construed as a grant 
of a preéxisting ferry with all its 
rights existing at the time of the 
grant. Proprietors Charles River 
Bridge v. Proprietors Warren Bridge, 
ia Pick. \(Mass.)| (344 .[aff-.11 - Pet. 
@s_ Si) 420.6 90 is ed.) 7785 9388 ]% 

24. U. S.—Wiggins Ferry Co. v. 
Hast St. Louis, 107 U. S. 365, 2 SCt 
257, 27 L. ed. 419; Minturn v. Larue, 
23 How. 435, 16 L. ed. 574 [aff 17 
F. Cas. No. 9,646, McAll. 870]; Mills 
v. St. Clair County, 8 How. 569, 12 


Ga.—Hudspeth v. Hall, 111 Ga. 510, 
386 SE 770. ; 

Ky.—Southworth v. Lutch, 12 Ky. 
Op.-1238. 
igen v. Mapes, 3 Grant 

Va.—Snidow v. Giles County, 123 
Va. 578, 96 SE 810. 

[a] Grants to railroads.—(1) The 
grant to a railroad company of the 
right to establish a ferry from the 
termination of the railroad on the 
east side of N harbor to some con- 
venient place on the west side of the 
harbor, “as a part of their railroad 
or route, to connect the same with 
said railroad on the west side,” does 
not grant a general ferry franchise, 
but merely one for the transportation 
of the passengers and freight of the 
railroad. Fitch v. New Haven, etc., 
R. Co., 30 Conn. 38. (2) The charter 
of a railroad company locating its 
line to a certain point and “thence 
by steamboats or other boats over 
and across the ferry, to B.,” does not 
authorize the company to maintain a 
ferry for travel disconnected with 
its railroad. The Maverick, 16 FB, 
Cas. No. 9,316, 1 Sprague 23. 


25. New York v. Starin, 106 N. Y. 
1, 12 NE 631. 
26. In-re Fay, 15 Pick. (Mass.) 


243; Newton vy. Cubitt, 13 C. B. N. S. 


864, 106 ECL 864, 143 Reprint 341. 


27. Capital City Ferry Co. v. Cole, 
ete., Transp. Co., 51 Mo. A. 228. 

[a] Terminus not fixed because of 
sandbars.—A ferry franchise is not 
invalid for not fixing the landing 
place at a point certain, where it 
appears that by reason of the ex- 
istence ordinarily of sandbars such 


requirement is impracticable. Capi- 
tal, City Ferry Co. v. Cole, etce., 
Transp. Co.,.51; Mo; As 228. 

28. In re Fay, 15 Pick. (Mass.) 
243. 
ree: In re Fay, 15 Pick. (Mass.) 


30. Power y. Athens, 99 N. Y. 592, 
z Pee Pagel Anderson vy. Jellet, 9 Can. 

[a] Tllustration.—A license to the 
town Belleville giving the right to 
ferry “between the town of Belle- 
ville and Ameliasburg’” contemplates 
the establishment of a ferry between 


31. Power vy. Athens, 99 N. Y. 592, 
2 NE 609 [aff 26 Hun 282]. 

82. Peo. v. Brooklyn Assessors, 
Lil N.Y. 505; 19° NE) 90), 2) LRA 148 
[aff 47 Hun 383, 14 NYSt 623, 19 
AbbNCas 158], 

33. Willis v. Calhoun, 145 Ky. 95, 
140 SW 199. \ 

Duration of franchises generally 
see Franchises [19 Cye 1451]. See 
also Electricity § 21; and other simi- 
lar titles. 

Green y. Ivey, 45 Fla. 388, 33 
S 711; Shorter vy. Smith, 9 Ga. 517; 
Anonymous, 2 N. C. 457; 3 Blackstone 
Comm. p 219; 3 Kent. Comm. p 459, 

85. Phillips y. Bloomington, 1 
Greene (Iowa) 498; Blanchard v. 
Abraham, 115 La. 989, 40 S 379; Me- 
Innis v. Pace, 78 Miss. 550, 29 § 835; 
Broadnax y. Baker, 94 N. CG. 675; 55 
AmR 633; State v. Clarke, 13 S. G L. 
47, 18 AmD 701; Humberstone y. Din- 
ner, 2 Terr. L. 106 [app dism 26 Can. 
Si Cu25e: 

36. Wright v. Nagle, 101 U. Ss. 
791, 25 L. ed. 921; Power vy. Athens, 
99 N. Y. 592, 2 NE 609 [aff 26 Hun 
282]; Snidow vy. Giles County, 123 
Va. 578, 96 SE 810; Brigham v. Reg., 
eae S. C. 620, 20 CanLTOccNotes 

37. U. S.—Fannineg v. Gregoire, 16 
How. 524, 14 L. ed. 1043; Hast Hart- 
ford y. Hartford Bridge Co., 10 How. 
511, 13 L. ed. 518, 531 [aff 17 Conn. 
79]; Charles River Bridge v. War- 
re Bridge, 11 Pet. 420, 9 L. ed. 773, 


Ala.—Columbus v. Rodgers, 10 Ala. 
37; Dyer v. Tuskaloosa Bridge Co., 
2 Port. 296, 27 AmD 655. 

Cal.—F all v. Sutter County, 21 Cal. 
237; In re Hanson, 2 Cal. 263. 

Fla.—Green y. Ivey, 45 Fla. 338, 
33 S 711. 

Ga.—Hudspeth y. Hall, 111 Ga. 510, 
soaee 770; Shorter vy. Smith, 9 Ga. . 

Tll—Mills y. St. Clair County, 7 
EDS 197, 

Ind.—Bush y. Peru Bridge Co.,.08 
Ind. 21, 
op ee Sen v. Taylor, 4 Greene 


Ky.—Piatt Vv. Covington, 
Bridge Co. 8 Bush 31; 
Given, 4 J. J. Marsh. 28. 


etc., 
Brown v.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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It is for the legislature, or other body vested with 
Jurisdiction to establish the second ferry to deter- 
mine whether the public convenience requires a sec- 
ond ferry,** and such decision cannot be questioned 
in a collateral action.®® The right to operate a ferry 
over the same route as another ferry depends upon 
express grant and will not be implied.*° Exclusive 
ferry privileges, founded on a general legislative act 
prohibiting the heensing of other ferries within a 
specified distance of an established ferry, have been 
held not to invade private rights nor to bestow 
special privileges, nor to interfere with the free 
right of navigation.*! Their exclusive character, 
however, will not survive the repeal of the act upon 
which they are founded, in the absence of a saving 
clause.42 In any case the grant is always taken sub- 
ject to the rights of the public upon navigable 
waters,?? and subject to the right-of the federal 
government to make such improvements in these 
waters as may be necessary in its regulation of inter- 
state commerce.** 

[§ 21] 2. Power to Make Franchise Exclusive. 
There is no doubt that the legislature may, subject 
to the restrictions above mentioned, make the grant 
of a ferry franchise exclusive,*® nor is it deprived 
of its power by delegation of its authority to an 
inferior body,** nor by constitutional provisions giv- 
ing the supervision and control of ferries directly to 
an inferior body,*? nor by a constitutional prohibition 
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against the grant of monopolies or special privi- 
leges.48 The delegation of authority to an inferior 
body merely to grant licenses does not carry with 
it, by implication, a right to confer exclusive priv- 
ileges.*® Nor is the power to be implied where the 
delegation of authority is in terms giving the in- 
ferior body full jurisdiction over ferries,®°° or where 
it is empowered to lay out ferries and authorize the 
construction of them,>+ or to authorize the establish- 
ment of such ferries as it may think necessary,>” or 
to appoint and settle ferries.°? But the delegation 
of authority will be construed to give the right to 
grant exclusive privileges, where the authority dele- 


gated is expressed to be the same that before be- | 


longed to the delegating body,** and a power to 
grant or refuse licenses has been construed to give 
that right.5° 

Effect of unlawful exercise of power. Where a 
grant from an inferior body purports to convey an 
exclusive ferry privilege, and the body may not 
grant such exclusive privilege, the grant is good to 
the extent of the right of the inferior body.®¢ 

[§ 22] 3. Statutory Regulations. In the ab- 
sence of statute there is no particular limit within 
which the keeper of a public ferry is secure against 
the establishment of another publie ferry,°” but in 
most cases the special act authorizing the establish- 
ment of the ferry, or a general law, provides a limit 
within which other ferries may not be established.5* 


Minn.—Perrin vy. Oliver, 1 Minn.|Co. v. Davis, 48 Iowa 133, 20 AmR view to promoting the public interest, 
202. 390: Phillips v. Bloomington, 1] bind itself by contract with a person 
N. Y.—Power v. Athens, 99 N. Y.| Greene (lowa) 498; U.S. v. Fanning, | licensed to issue no other license.” 
592, 2 NE 609 [aff 26 Hun 282]; Au-| Morr. (lowa) 348; Broadway, etc.,| Burlington, ete, Ferry Co. v. Davis, 


burn, etc., Plankroad Co. v. Douglass, 
"9 N. . 444: Gostar v. Brush, 25 
Wend. 628; Meads vy. Wandell, 4 
ChSent 14; Thompson vy. New York, 


ete, R.vGCo., 3 ,Sandf. Ch. 625. 
Pa.—Riverton Ferry Co. v. Mc- 
Keesport, etc., Bridge Co., 179 Pa. 


466, 36 A 186 [rev 1 Pa. Super. 587]; 
Westfall v. Mapes, 3 Grant 198. 

Tenn.—Hydes Ferry Turnp. Co. v. 
Davidson Gounty, 91 Tenn. 291, 18 
Shel 626; Moses v. Sanford, 11 Lea 
731. re 
Va.—Tuckahoe Canal Co. v. Tucka- 
hoe, etc., River R. Co., 11 Leigh (38 
Va.) 42,:36 AmD 374. 

W. Va.—Hostler v. Marlowe, 44 W. 
Va. 707, 30 SE 146; Wheeling Bridge 
Co. v. Wheeling, etc., Bridge Co., 34 
W. Va: 155, 11 SE 1009 [aff 138 U.S. 
287, 11 SCt 301, 34 L, ed. 967]. 

88. Lindsay. v. Lindley, 20 Ark. 
573; Fall v. Paine, 23 Cal. 302; Fall 
v. Sutter County, 21 Cal. 237; Green 
v. Ivey, 45 Fla. 338, 33 S 711; Egerton 
v. Flesher, 76 W. Va. 519, 86 SE 34, 
LRA1916D 828. 

Review of discretion 


15. 
; 39. Fall v. Paine, 23 Cal. 302. 


see supra 


40. Anderson Steamboat Co. Vv. 
King County, 84 Wash. 375, 146 P 
855. 

41. Vallejo Ferry. Co. v. Solano 
Aquatic Club, 165 Cal. DAS es bea Weal 
864, AnnCas1914C 1197; Evans v. 
Hughes County, 6 Dak. 102, 50 NW 


197; Carroll v. Campbell, 108 Mo. 
550, 17 SW 884, 110 Mo. 557, 19 SW 


809. 

°22. Wheeling, ete., Co. v. Wheel- 
ing Bridge Co., 138 U. S. DAY eae i ESS Ony 
301, 34 L. ed. 967 [aff 384 W. Va. 
155, 11 SE 1009]. : 

Right to exclusive exercise of fran- 
chise generally see Constitutional 
Law § 659. 


43. Babcock v. Herbert, 3 Ala. 392, 
37 AmD 695; The Globe v. Kurtz, 4 
Greene 
Baker, 94 

44. Mississippi 
vy. Lonergan, 91 Ill. 508 [foll Loner- 
gan v. Mississippi River Bridge Co., 
‘5 Wed, 777, 2 McCrary 45]. 

45. Burlington, etc., County Ferry 


Ferry Co. v. Hankey, 31 Md. 346; New 
York v. Starin, 106 N. Y. 1, 12 NE 
631; Patterson v. Wollmann, 5 N. D. 
608, 67 NW 1040, 33 LRA 536. — 


46. See supra § 7. 
47. See supra § 7. i 
48. See cases supra note 


45. 

49. Gales v. Anderson, 13 Ill. 413; 
Carroll vy. Campbell, 108 Mo. 550, 17 
SW 884. 

50. Montjoy v. Pillow, 64 Miss. 
705, 2 S 108; Seal v. Donnelly,, 60 


Miss. 658; Sullivan vy. lafayette 
County, 58 Miss. 790. 

51. Minturn v. Larue, 23 How. 
(On, Si) 43852706 i ed nis. 

‘52. Wright v. Nagle, 101 U. S. 
791, 25 LL. ed.,921. 

53. Barrington v. Neuse River 
Ferry Co., 69 N. C. 165. 

54. Costar. v. Brush, 25 Wend. 


(N. Y.) 628; Humberstone v. Dinner, 


3 Terr. L. 106 [app dism 26 Can. S. C. |, 


252). 

[a] New York City Charter.— 
“The corporation of the city pos- 
sessed the same power in respect 
to the establishment of ferries across 
the East river, that before belonged 
to the crown or the legislature; and 
the exclusive privileges, therefore, 
extended to the lessees of the Fulton 
ferry were fully within its municipal 
authority, and binding both upon the 
city and _ the public.” Costar v. 
Brush, 25 Wend. (N. Y.) 628, 631. 

55. Burlington, ete., County Ferry 
Co. v. Davis, 48 Iowa 133, 30 AmR 
390. ‘ 

[a] Reason for rule.—“The power 
to grant an exclusive license must 
be found, we think, if at all, in other 
words of the charter. Upon looking 
into it, we find that it conferred the 
‘power to grant or refuse license.’ 
Herein, we think, was conferred the 
power to grant an exclusive license. 
The:power to license necessarily in- 
cludes the power to prohibit unli- 
censed persons from doing the acts 
authorized by the license. The power 
to refuse license necessarily gives 
the power to limit the issuance of 
licenses. And if the city council has 
power to limit the issuance of li- 
censes, we see no reason why it may 
not, in its discretion, and with a 


48 Iowa 133, 135, 30 AmR 390. 

56. Hall v. Minturn, 55 N. Y. 676 
mem. 

57. O’Neill v. Caddo Parish Police 
Jury; 21 La. Ann. , 586; Guinn. v. 
Eaves, 117 Tenn. 524, 101 SW 1154. 

58. Ark.—Finley v. Shemwell, 94 
Ark. 190, 126 SW. 717; Murray ov. 
Menefee, 20 Ark. 561. 

Cal.—Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 131 P 
864, AnnCasi914C 1197; In re Han- 
son, 2-Cal. 262. 

Ky.—Churchill v. Grundy, 5 Dana 
99; Cotton vy. Houston, 4 T..B.-Mon. 
288; Kevil v. Wharton, 12 Ky. Op. 
339; Southworth v. Lutch, 12 Ky. Op. 


123. 

N. C.—Broadnax v. Baker, 94 N. C. 
675, 55 AmR 633. 

N. D.—Patterson v. Wollmann, 5 
N. D. 608, 67 NW 1040, 33 LRA 536. 

S. D.—Chamberlain Ferry, etc., Co. 
v. King, 41 8. D. 246, 170 NW 145; 
Nixon v. Reid, 8 S. D. 507, 67 NW 
57, 32 LRA 315. 

W. Va.—Mason v. Harper’s Ferry 
Bridge Co., 17 W. Va. 396. 

[a] Restriction construed. — An 
agreement not to establish or permit 
a ferry between two rifts in a river 
is construed to mean from the lower 
extremity of the upper to the upper 
extremity of the lower rift. West- 
fall v. Mapes, 3 Grant (Pa.) 198. 

[b] The limitation applies): (1) To 
a bridge. Mason v. Harper’s Ferry 
Bridge Co., 17 W. Va. 396. (2) To 
a free ferry as well as to one where 
tolls are charged. In re Howell, 36 
Ark. 466; Norris v. Farmers’, etc., 
Co., 6 Cal. 590, 65 AmD 535. (3) To 
the grant of a second ferry within 
the prohibited distance on a bound- 
ary river between counties, by either 
county, where the grant of the first 
ferry was by the county on the oppo- 


site shore. Jones vy. Johnson, 2 Ala. 
746. 
[c] In North Carolina the act of 


1897 amending acts of 1873-1874, and 
changing the limit from three to two 
miles was repealed by the act of 
1901 which restored the three-mile 
limit. Robinson v. Lamb, 129 N, C. 
16, 39 SE 579. : ; 
{d] In Pennsylvania the limita- 
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Of course, such statutory restrictions refer only to 
grants by the same sovereignty;®® they cannot pre- 
vent the establishment of a ferry by an adjoining 
state over a boundary river.®° Such prohibiting acts 
' have no retroactive effect on ferries already estab- 
lished within the prohibited limits.6t These laws, 
prohibiting establishment of other ferries within a 
limited distance, however, usually make ‘an excep- 
tion of cases where the public necessities demand 
other ferries, or in regard to certain localities or 
conditions, as in the case of ferries located on cer- 
tain rivers or at or near cities or towns or rendered 
necessary by the establishment of public high- 
ways.°* Where it is shown that a public highway 
is established on one shore, but not on the other, 
the case is brought within the statutory exception,®* 

[§ 23] I. Infringement of Franchise—1. In 
General. A franchise for a ferry between two points 
is infringed by the unauthorized operation of an- 
other ferry between the same points, or between 
points so near thereto as to be in substance the 


FERRIES . a 


i 
4 


“ 


This is an infringement of an absolute property 
right, and it is not necessary to prove damages in 
order to support an action for such infringement. 
A ferry franchise is also infringed by the unauthor- 
ized operation of a ferry so near to the line of such 
franchise ferry as to cause damage by the diversion 
of traffic which otherwise would naturally have used 
such franchise ferry.°® In this class of cases, the 
remedy is afforded upon the ground that the ecompet- 
ing ferry is a private nuisance,*? and damages are 
the gist of the action and must be proved.°8 <A 
mere casual or slight interference is not necessarily 
actionable.®? Where the statute or grant expressly 
makes the franchise exclusive within specified terri- 
torial limits,’° any unauthorized operation of a ferry 
within such limits is of course an infringement.” 
But in the absence of any such express provision 
there is no fixed rule as to the distance within 
which a ferry will be protected against unauthorized 
competition, further than that a rival ferry will not 
be permitted so near as to result in damage by 


= 9§ 22-28 


same, making no material difference to travelers.°4 


tion of three thousand feet provided 
by the act of April 29, 1874, within 
which a ferry company has exclu- 
Sive privileges, is annulled by the 
act of April 17, 1876, the latter act 
being supplementary to the former 
and omitting reference to said limi- 
tation, Bridgewater Ferry Co. v. 
Sharon Bridge Co., 145 Pa. 404, 22 
A 1039; Braddock Ferry Co.’s App., 
3 Pennyp. 32. 

59. Weld v. Chapman, 2 Iowa 524. 

{a] Mlustration.—The statute pro- 
hibiting the grant of a ferry on the 
Mississippi river within two miles of 
another licensed ferry refers only to 
licenses granted by the state of Iowa. 
Weld v. Chapman, 2 Iowa 524, 

60. See supra § 9. 

61. Robinson vy. Lamb, 129 N. CG. 
16, 3 SE 579. 

62. See statutory provisions; and: 
ie v. Menefee, 20 Ark. 

al 

Cal.—In re Hanson, 2 Cal. 262. 

Ky.—Churchill v. Grundy, 5 Dana 
99; Cotton v. Houston, 4 T. B. Mon. 
eee Southworth y. Lutch, 12 Ky. Op. 


Tex,—Alabama Ferry Co. v. Leath- 
ers, 30 Tex. Civ. A. 16, 69 SW 117. 
mee Wai—Cross Vv. “Hall%6" W.Va. 


fa] In Kentucky the statute ex- 
cepts cases where the ferry is in a 
town or where an impassable stream 
intervenes. Churchill v. Grundy, 5 


Dana 99; Cotton v. Houston, 4 T. B.. 


Mon. 288; Southworth’ vy. Lutech, 12 
Ky. Op. 123. 
. [b]_ In South Dakota Pol. Code 
§ 1785, as amended by L. (1903) ¢ 
143, gives anyone the right without 
a license to operate a ferry across 
any stream in the state during times 
of high water, but only within. ter- 
ritory not covered by a license al- 
ready in force. in view of §§ 1778 and 
1779, as amended by said chapter 143, 
under which a ferry license is an ex- 
clusive franchise. Chamberlain Ferry, 
ete., Co. y. King, 41 S. D. 246, 170 
NW 145. 

63. Alabama Ferry Co. v. Leath- 
ers, 30 Tex. Civ. A: 16, 69 Sw 117. 

64. Ramsey v. Nevills, 133 Ark. 
93, 201 SW 805; McInnis v. Pace, 78 
Miss. 550, 29 S 835; New York v. 
New Jersey Steam Boat Nav. Co., 106 
N. Y. 28, 12 NE 485; New York v. 
Starin, 106 N. Y. 1, 12 NE 631; Ham- 
merton v. Dysart, [1916] 1 A. C. 57; 
Newton v. Cubitt, 12 C. B. N. S. 32, 
104 HCL 32, 142 Reprint 1053 [aff 
13 C. B. N.S. 864, 106 ECL 864, 143 
Reprint 341]; Huzzey vy. Field. 2 C. M. 
& R. 432, 150 Reprint 186; Tripp v. 
Frank, 4 T. R. 666, 100 Reprint 1234. 

[a] Rule applied.—Where there is 
a ferry from A to B which leads 


For later cases, developments.and changes in the law see cumulative Annotations, 


to a public highway, and another 
constructs a landing place at C, a 
short distance from and carries 
passengers over from A to C, from 
whence they pass to the same high- 
way upon which the ancient ferry is 
established, before it reaches any 
town or village, it is an infringement 
of the ancient ferry for which an 
action will lic. Huzzey v. Field, 2 
C. M. & R.. 432, 150 Reprint 186. 

65. Hammerton vy. Dysart, [1916] 
1 A. C. 57, 71 (where Lord Haldane 
said: “If the actual line of ferry con- 
ferred by the franchise were violated, 
it would seem, on principle and an- 
alogy, that here at least thcre is a 
violation of a right: which is defined 
in the grant, and actionable as such 
apart from actual pecuniary loss’’). 

66. Ala.—Gates v. McDaniel, 2 
Stew. 211, 19 AmD 439. 

Cal.—Norris y. Farmers’, etc., Cos 
6 Cal. 590,65 AmD 535. 

Fla.—Green y. Ivey, 45 Fla. 338, 
33 S 711. 

Ky.—Blackwood vy. Tanner, 112 Ky. 
672, 66 SW 500, 23 KyL 1919. 

Minn.—McRoberts' vy. Washburne, 
10 Minn, 23. 

Mo.—Carroll y. Campbell, 108 Mo. 
550, 17 SW 884; Cauble v. Craig, 94 
Mo. A. 675, 69 SW 49; Capital City 
Ferry Co.'v. Cole, ete., Transp. Co., 
51 Mo. A. 228. : 

N. Y.— New York’ y. ‘Starin, 106 
N. Y.'1, 12 NE. 631; New York v. 
New York, ete., Ferry Co., 49 HowPr 
250; Newburgh, etc., Turnp. Road Co. 
v. Miller, 5 Johns. Ch. 101, 9 AmD 
274. 

N. C.—Smith vy. Harkins, 38 N. Cc. 
613, 44 AmD 88; Long vy. Beard, 7 
Noe Cee one 

N. D.—Patterson v. Wollmann, 5 
N. D. 608, 67 NW 1040, 383 LRA 536. 

Pa.—Douglass’ App., 118 Pa: 65, 12 
A 834. 

Tex.—Tugwell v. Hagle Pass Ferry 
Co., 74 Tex. 480, 9 SW 120, 13 SW 
654. But see Butt v. Colbert, 24 Tex. 
355 (where injunction was denied on 
the ground that it was not shown 
that plaintiff’s franchise was exclu- 
Sive). - 

W. Va.—Mason y. Harper's Ferry 
Bridge Co., 17 W. Va. 396. 

Eng.—Hammerton v. Dysart, [1916] 
1 A. C. 57; Letton vy. Goodden, L. R. 
2 Eq. 123; Blacketer v. Gillett, 9 C. B. 
26,5 "6 Oly Son oom Reprint 800; 
Huzzey y. Field, 2 C. M. & R. 432, 
150 Reprint 186. 

67. Golconda yv, Field, 108 Tl. 419; 
Aikin v. Western R. Co., 20 N. ¥. 
370; Newburgh, ete., Turnp. Road Co. 
v. Miller,-5 Johns. Ch; (N: NOLO 
9 AmD 274; Smith v. Harkins, 38 
N. C. 613, 44 AmD 83; Hammerton 
v. Dysart, [1916] 1 A. C57; Letton 


* 


diversion of traffic.7? 


If passengers are substan- 


v. Goodden, L. R. 2 Eq. 123; Newton 
v. Cubitt, 12 C. B. N. S. 32, 104 BCL 
32, 142 Reprint 1053 [aff 13 Cc. B, 
iy a 864, 106 ECL 864, 143 Reprint 

i ot 8 

68. Proprietors Charles River 
Bridge y. Proprietors Warren Bridge, 
7 Pick. (Mass.) 344 [aff 11 Pet. 
(U. 8S.) 420, 9 L. ed. 778, 938]. 

69. Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 131 P 
864, AnnCasi914C 1197; Hopkins v. 
Great “Northern” RR, Co... 2) Obey) 
224, 12 ERC 149, 

“A ferry otherwise lawful will not 
be rendered unlawful because now. 
and again it is resorted to by per- 
sons who but for its existence would 
have used the franchise ferry.” Per 
Lord Parker in Hammerton v. Dy- 
Sart, \[LIV6] ot Ale. 57s 86s 

70. See supra § 22. 


7i. Shinn y. Cotton, 52 Ark. 90, 
12 SW 157; In re Howell, 36 Ark, 
466; McEwen vy. Taylor, 4 Greene 


(Iowa) 532 (where, however, injunc- 
tion was denied upon ground that 
plaintiff’s license was not exclusive 
within the limits stated, and because 
the petition did not aver that. de- 
fendant’s ferry was unauthorized and 
that it crossed passengers for pay); 
Burke v. Layoff, 178 Ky. 588, 199 Sw 
775; Chapelle v. Wells, 4 Mart. N. S. 
(La.) 426. 

[a] How measured. — Where the 
franchise is made exelusive within a 
certain distance, the distance is to be 
measured on the course of the river. 
McLeod y. Burroughs, 9 Ga. 213. 

72. Chard v. Stone, 7 Cal. 117; 
Peru v. Barrett, 100 Me. 213, 60 A 
968, 109 AmSR 494, 70 LRA 567: Pro- 
prietors Charles River Bridge vy. Pro- 


prietors Warren Bridge, 7 Pick. 
(Mass.) 344 -[aff 11 Pet. (U. S.) 420, 
9 L. ed. 773, 988]; Hammerton v. 


Dysart, [1916] 1 A. c 57; Letton v. 
Goodden, L.. R. 2 Hq. 123; Atty.-Gen. 
v, Richards, 2 Anstr. 603, 145 Reprint 
980; Huzzey v. Field, 2 Cc. M. & R. 
432, 150 Reprint 186; Tripp v. Frank, 
4 T. R. 666, 100 Reprint 1234, 

“Tf the public convenience requires 
a new passage at such a distance 
from the old ferry as makes it to be 
a real convenience to the public, the 
proximity seems to us not action- 
able. ... The area 


for the monopoly 
of a ferry 


would depend on the need 


of the publie for passage.” Newton 
v. Cubitt, 12°C. "RB, N.*Si°32 602-104 
ECL 382, 142 Reprint 1053 [aff 13 
C. B. N. S. 864, 106 ECL 864, 143 Re- 
print 341], 

[a] Mlustrations. — (1) Running 
an unlicensed ferry within one mile 


of an established ferry has been held 
an infringement. 
Cal, d7: 


Same title, page and note number, 


Chard v. Stone, 7 
(2) A ferry on the river 


§ 23] 


tially and not colorably carried to a different place 
‘than that served by the older ferry there is no 
The carrying of a ‘‘new and dif- 
ferent traffic’’ which has grown up and requires ac- 
commodation is not a diversion of traffic from an 
older ferry, and hence is not an infringement of it, 
although the new ferry is quite near,’* provided it 
does not operate upon the line of the older ferry.”® 
Subject to constitutional provisions with respect to 
vested rights,’® the taking of private property for 
public use,77 and the impairment of the obligation 
of contracts,’® the state may authorize the operation 
of a competitive ferry ™ or bridge,*° and any dam- 
age to an established ferry caused thereby is dam- 
/ But the state may make an 
irrevocable grant of an exclusive ferry franchise 
which will be protected by the constitution from im- 
pairment by subsequent legislation,®? other than an 
exercise of the power of eminent domain involving 
payment of compensation,®* and accordingly, de- 
pendent upon the terms and construction of the 
grant, a ferry franchise may be infringed by an- 


infringement.7® 


num absque injuria.®? 


Thames within three-quarters of a 
mile of an established ferry was held 
an infringement. Atty.-Gen. v. Rich- 
ards, Anstr. 603, 145 Reprint 980. 
(3) A ferry fifteen yards from an es- 
tablished ferry was held an infringe- 
ment. Letton v. Goodden, L. R. 2 
Iq. 123. (4) Opening of a new ferry 
some five hundred yards away from 
a point-to-point ferry, held not a 
disturbance, where a new and differ- 
ent traffic was served. Hammerton v. 
Dysart, [1916] 1 A. C. 57. 

m7. © Newton vi Cubitt, (12 .C. B. 
N. S. 32, 104 ECL 32, 142 Reprint 1053 
[aff 13 C. B. N. S. 864, 106 ECL 864, 
143 Reprint 341]; Tripp v. Frank, 
4 T. R. 666, 100 Reprint 1234. 

fa] Rule applied.—An exclusive 
ferry franchise from A to B does 
not prevent the carrying of passen- 
gers from A Girectly to C, two miles 
from B, provided it is not done as a 
pretense for avoiding the ferry from 


A to B. Tripp v: Frank, 4 T. R. 666, 
100 Reprint 1234. 
~ 74. Hammerton v. Dysart, [1916] 


1 °A. C. 57; General Estates Co., Ltd. 
vy. Beaver, [1914] 3 K. B. 918 (hold- 
ing that no change of circumstances. 
traffic had 


or new and different 
arisen); Cowes Urban Dist. Council 
vy. Southampton, etc. Royal Mail 


Steam Packet Co., [1905] 2 K. B. 287; 
Hopkins v. Great Northern R. Co.,) 2 
Q. B. D. 224, 12 ERC 149 [Loverr Reg. 
vy. Cambrian R. Co. L. R. 6 Q. B. 
422]; Newton v. Cubitt, 12 C. BN. Ss. 
32, 104 ECL 32, 142 Reprint 1053 [aff 
13 C. B.N. S. 864, 106 ECL 864, 143 
Reprint 341]. i 

[a] What constitutes new and dif- 
ferent traffic. — (1) Traffic which 
would not resort to an old ferry in 
the absence of the new ferry is new 
traffic which the new ferry may law- 
fully carry (Hammerton v, Dysart, 
1916] 1 A. C. 57), (2) and if it does 
resort to the old ferry while the new 
ferry is being made, simply because 
there is no other way across the 
river, its character as new traffic is 
not changed (Hammerton v. Dysart, 
[1916] 1 A. C. 57). (3) But to be 
new traffic it must be an entirely dif- 
ferent traffic. An increase and de- 
velopment and alteration in the na- 
ture of the same traffic is not new 
traffic within the rule. General Es- 


tates Co., Ltd. v. Beaver, [1913] 2 
K, B. 433 [app dism [19141) 3° KBs! 
918]. canal 

ae See supra text and note 64. — 

76. See Constitutional Law § 485 
et seq. : 

77. See Eminent Domain § 3 


7g. See Constitutional Law § 593 
: also supra $ : 

Dyer v. Tuskaloosa Bridge Co, 
AmD 655; Sni- 


123 Va, 578, 96 
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ferry.°° 


SE 810. 

80. U. S.—East Hartford v. Hart- 
ford Bridge Co., 10 How. 511, 13 L. 
ed. 518, 531. 

Ala.—Dyer v. Tuskaloosa Bridge 
Co., 2 Port. 296, 27 AmD 655, 

Pa.—Riverton Ferry Co. v. Mc- 
Keesport, etce., Bridge Co. 179 Pa. 
466, 36 A 186 [rev 1 Pa. Super. 587]; 
Pittsburgh, etc. R. Co. v. Jones, 111 
Pa. 204, 2 A410, 56 AmR .260.. See 
also Johnson’s App., 95 Pa. 78 (where 
a ferry was complained of as divert- 
ing traffic’ from a toll bridge). 

Tex.—Jones vy. Keith, 37 Tex. 394, 
14 AmR 382. 

Va.—Snidow v. Giles County, 123 
Va. 578, 96 SE 810. 

Eng.—Reg. v. Cambrian R. Co., 
Lik. 16Q. Bi 472 

See Menzel Est. Co. v. Redding, 178 
Cal. 475, 174 P 48 (point assumed but 
not decided). 

81. Dyer v. Tuskaloosa Bridge 
Co., 2 Port. (Ala.) 296, 27 AmD 655; 
Mason v. Harper’s Ferry Bridge Co., 
17 W. Va. 396; Hopkins v. Great 
Northern R. Co., 2. Q. B. D. 224, 12 
ERC 149. 

g2. Proprietors Charles River 
Bridge v. Proprietors Warren Bridge, 
11 Pet. (U. S.) 420, 9 L. ed. 773, 938; 
Dyer v. Tuskaloosa Bridge Co., 2 
Port. (Ala.) 296, 27 AmD 655; New 
York v. Starin, 106 N. Y. 1, 12 NE 
631; Benson v. New York, 10 Barb. 
(N. Y.) 223; Snidow v. Giles County, 


123 Va. 578, 96 SE 810. 


88. Blanchard v. Abraham, 115 La. 
989, 40 S 379. 

84. Golconda v. Field, 108 Ill. 419; 
New York v. Starin, 106 N. Y. 1, 12 
NE 631; New York v. New York, 
etc., Ferry Co., 40 N.Y. Super. 232. 

85. Proprietors Charles River 
Bridge v. Proprietors Warren Bridge, 
7 Pick. (Mass.) 344 [aff 11 Pek, 
(U. 8.).420, 9 L. ed. 773, 938]; Mason 
vy. Harper’s Ferry Bridge Co., 17 Ww. 
Va, 396. 

86. Hopkins v. Great Northern R. 
C67, 2)'O B.D.) 22602 ERC 149; 
Dibden v. Skirrow, [1907] 1 Ch, 437 
[app dism [1908] 1° Ch. 41, 12 Ann 
Cas 252, 1 BRC 333]. 

87. Norris v. Farmers’, etc., Co: 
6 Cal. 590, 65 AmD 535; Blanchard 
vy. Abraham, 115 La. 989, 40 A 379 


ontoon bridge). 
& - McDaniel, 2 Stew. 


BB. Gare gy AmD 49; Menzel Est 
Ala.) 211, m ; enz & 
Spee 475, 174 P 


Co. v. Redding, 178 Cal. 
48; Mason Vv. Harper’s Ferry Bridge 
Co., 17 W. Va. 396; Reg. v. Cambrian 
Re Com lick. 6). B47. See Ham- 
merton v. Dysart, [1916] 1 A. C. 57, 
71 (where Lord Haldane said: “I do 
not. see why abstracting tolls by 
pbuilding a bridge close to the ferry 
should not be a wrong, and yet it 
has been decided that it is not ac- 


|to any punishment. 
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other ferry &* or bridge ** attempted to be author- 
ized or established in violation of the prior grant. 
Upon the theory that a ferry is merely an exclusive 
right to carry by boat, it has been held that a ferry 
is not infringed by a bridge,®* although it is other- 
wise of course where a competitive bridge is pro- 
hibited by statute.’? 
statutory prohibition, an unauthorized competitive 
bridge has been held to infringe a ferry franchise,*® 
and damages may be recovered for a physical inter- 
ference with a ferry by building a bridge structure 
on the landing place and across the line of the ferry, 
thereby destroying 
Fording, or showing others a ford, is not an in- 
fringement, although it impairs the income of the 
Where the operation of a ferry or bridge 
would otherwise constitute an infringement of an 
existing ferry, it is none the less so because it is 
operated free, since the evil is the same whether 
tolls are charged or not.®! The taking of tolls or com- 
pensation may be necessary to constitute a violation 
of particular statutes, prohibiting only the opera- 


But apart from any express 


the business of the ferry.%? 


tionable”’). 

89. Riverton Ferry Co. v. McKees- 
port, etc., Bridge Co., 179 Pa. 466, 
36 A 186 [dist Bridgewater Ferry 
Co. v. Sharon Bridge Co., 145 Pa. 
404, 22 A 1039]. 

90. Hunter v. Moore, 44 Ark. 184, 
189, 51 AmR 589 (‘That would be 
‘damnum absque injuria’”’). ‘ 

91. Ark.—Ramsey v. Nevills, 133 
Ark. 93, 201 SW 805; Crane v. Jack- 
son, 125 Ark. 396, 188 SW 1188; Shinn 
v. Cotton, 52 Ark. 90, 12 SW 157. 

Cal.—Norris v. Farmers’, etc., Co., 
6 Cal. 590, 65 AmD 535. 
ae Nant env en v. Taylor, 4 Greene 


La.—Blanchard y. Abraham, 115 
La. 989, 40 S 379; Chiapella v. Brown, 
14 La. Ann. 189. 

Miss.—McInnis v. Pace, 78 Miss. 
550, 29 S 835 (pay received when vol- 
untarily offered). 

Mo.—Capital City Ferry Co. v. ‘Cole, 
etc., Transp. Co., 51 Mo. A. 228. 

N. Y.—Aikin v. Western R. Corp., 
20 N. Y. 370 [rev 30 Barb, 305]. 

N. C.—Taylor v. Wilmington, ete., 
R. Co., 49 N. C. 277; Smith v. Har- 
kins, 38. N. C. 613, 44 AmD 83; Long 
vi Beard; ‘7>N. Ci 57. 

[a] Reason for rule. — (1) “It 
would seem to be true, as suggested 
by the Supreme Court, that the right 
to take toll is essential to every 
ferry, considered as a franchise;-and 
it may be that any private person 
might establish a free ferry across 
a navigable river, where no previous 
ferry existed, without subjecting 
himself to a quo warranto, or other 
prosecution on behalf of the govern- 
ment. The penalty imposed by our 
act regulating ferries, for’ the unau- 
thorized transportation of persons or 
goods across any river or lake, is 
confined to cases where such trans- 
portation is ‘for profit or hire.’ (1 
R. S., 526, § 8.) Until, by the crea- 
tion of a franchise, there exists some 
private right to be invaded, the estab- 
lishment of a free ferry, being a 
public benefit, might not be obnoxious 
But the ques- 
tion here is, whether after the estab- 
lishment of a ferry by one person, 
under a grant from the government, 
vesting in him the exclusive right, 
another person can set up a free 
ferry by the side of it, without sub- 
jecting himself to any liability to the 
owner of the franchise. The remedy 
afforded by the law in all such cases 
proceeds upon the ground that the 
competing ferry isa private nuisance, 
and it is obvious that a free ferry 
would be productive of far more seri- 
ous injury to the proprietor of the 
franchise, than one which charged 
toll. If where no ferry has been 
previously granted, one may estab- 
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tion of a ferry for hire.®? or to the recovery of a 
statutory penalty for such operation,®? and the 
taking of compensation for carriage may be decisive 
of the question whether defendant is operating a 
publie ferry, and therefore cuilty of infringement.°4 
In all such cases where the taking of tolls is ma- 
terial, it is sufficient if compensation for carriage 
is taken either directly or indirectly.*® 
infringement for persons to use their own boats 
within the limits of a ferry franchise in crossing 
themselves, their families, employees, guests, and _ 


lish a free ferry with impunity, it 
is not because he has any legitimate 
right to do so, but simply for the 
reason that as no person is injured by 
his unauthorized act there is no one 
to complain. But the case is very 
different where vested rights are in- 


vaded.”’ Aikin vy. Western R. Corp., 
20 N. Y. 370, 379. (2) “A free bridge 
or ferry, in the immediate vicinity 


of one regularly licensed and receiv- 
ing toll, would be much more in- 
jurious than the establishment of a 
regularly licensed bridge or ferry— 
for the one would only divide the 
profits, the other would be apt to ren- 
der the bridge or ferry receiving toll 
of no value whatsoever.” Norris v. 
Sharmers’, -ete.,Co., 6 Cal. 590, 597; 
65 AmD 435, 

92. Shinn y. Cotton, 52 Ark. 90, 
12 SW 157. 

93. Gates v. McDaniel, 2 Stew. 
(Ala.) 211, 19 AmD 49; Shinn v. Cot- 
ton, 52 Ark. 90, 12 SW 157;. Aiken 
v. Western R. Corp., 20 N. Y. 370 
[rev 30 Barb. 305]. 

94, Blanchard v, Abraham, 115 La. 
989, 40 S 3879 [dist Chiapella v. 
Brown, 14 La. Ann. 189; Chapelle v. 
Wells, 4 Mart. N. S. (La.) 426]. 

95. Ark.—Shemwell v. Finley, 88 
Ark. 330, 114 SW 705; Shinn v. Cot- 
ton, 52 Ark. 90, 12 SW 157. : 

Cal.—Norris v. Farmers’, etc., Co., 
6 Cal. 590, 65 AmD 535. 

Ga.—Huadspeth v. Hall, 111 Ga. 510, 
36 SE 770. 


Ky.—Hatten vy. Turman, 123 Ky. 
844, 97 SW_770, 98 SW 1000, 30 KyL 
194, 382; Kevil v. Wharton, 12 Ky. 
Op. 339 


La.—Blanchard y. Abraham, 115 
La. 989, 40 S 379; Fenner yv. Watkins, 
16 La. 204. 

Me.—Peru v. Barrett, 100 Me. 213, 
Bpet 968, 109 AmSR 494, 70 LRA 
567. 

Miss.—McInnis vy. Pace, 78 Miss. 
550, 29° S 835. 

Can.—Dinner vy. 26 
Gate S.1'C. 2. 

N. W. Terr.—Humberstone y. Din- 
ner, 2 Terr. L. 106 [app dism 26 Can. 
S.C. 2521. : 

[a] Accepting pay for incidental 
service, as where the ferryman re- 
ceives compensation by caring for 
the horses of those crossing, is a col- 
lection of tolls and constitutes an 
infringement. Chiapella v. Brown, 
14 La. Ann. 189. 

{b] Services in lieu of tolls.—One 
who agrees to ferry without charge 
others assisting him in repairing and 
launching his fernyboat, and does so 
ferry them, violates the statute, the 
services of such others being valu- 
able things charged in advance for 
the transportation. Shemwell y. Fin- 
ley, 88 Ark. 330, 114 SW 705. 

[ec] Accepting pay for tickets al- 
leged to represent an interest in the 


Himberstone, 


ferry is an infringment. Norris v. 
Farmers’, ete., Co., 6 Cal. 590, 65 
AmD 535. 


[d] Securing trade at store is 
tantamount to a collection of tol!s, 
and constitutes an infringement. 
Hudspeth y. Hall, 111 Ga. 510, 36 SE 
770; Hatten v. Turman, 123 Ky. 844, 
97 SW 770, 98 SW 1000, 30 KyL 194, 
382; Kevil v. Wharton, 12 Ky. Op. 
339; Peru v. Barrett, 100 Me. 213, 
60 A 968, 109 AmSR 494, 70 LRA 
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It is not an 


567. 

[e] 
is a substitute for tolls, 
.nfringement. Fenner vy. 
16-La, 204. 

[f] Securing shares in a ferry 
partnership.—A ferry operated by a 
partnership of which any person 
could, by taking a Share, become a 
member, which-<would entitle him to 
a certain number of trips across the 
ferry, is not a private ferry and is 
an infringement of a licensed ferry 
within whose exclusive limits it is 
operated. Dinner y. Humberstone, 26 
Canigs. Ceco2: - 

{g] Issuing monthly certificates 
entitling to passage.—tThe fact that 
an association whose bridge was con- 
structed within the exclusive limits 
of an established ferry issued certi- 
ficates, the holders of which were en- 
titled to passage over the bridge for 
one month, does not constitute the 
holders joint owners in the bridge 
and so prevent the bridge from being 
an infringment of the ferry fran- 
chise on the ground that it is a pri- 
vate bridge. Norris v. Farmers’, etc., 
Co., 6 Cal. 590, 65 AmD 5385. 

96. Ark.—Ramsey v. Nevills, 133 
Ark. 93, 201 SW 805; Hunter °v. 
Moore, 44 Ark. 184, 51 AmR 589. 

Cal.—Norris v. Farmers’, etc., Co., 
6 Cal. 590, 65 AmD 535. 

Ga.—Futch v. Bohannon, 134 Ga. 
313, 67 SE 814,:30 LRANS 462, 19 
AnnCas 1032. 
sO anne v. Chapman, 2 Iowa 

La.—Chapelle v. Wells, 4 Mart. 
N. S. 426. ; 

Mo.—Alexandria, ete., Ferry Co. v. 
Wisch, 73 Mo. 655, 39 AmR 535. 

N. C.—Long vy. Beard, 7 N. C. 57. 

Va.—Trent v. Cartersville Bridge 
Co., 11 Leigh (38 Va.) 521. 

WEL ee PR ‘Vii WaAlvAn, joe Os Qe. 

[a] Transportation of employees. 
—One employing a flatboat to convey 
his employees and teams to a saw- 
mill across a stream, and not convey- 
ing any part of the public or freight 
for hire, does not infringe-on the 
rights of the owner of a public ferry. 
Futch y. Bohannon, 134 Ga. 313, 67 
SE 814, 30 LRANS 462, 19 AnnCas 


Lending boats to each other 

not an infringement. Hunter 
Ye Moore, 44 Ark. 184, 51 AmR 
89. 


{c] A mail carrier may ferry his 
mail coach in his own boat, but may 
not carry passengers in the coach. 
Weld v. Chapman, 2 Iowa 524. 

97. Ark.—Ramsey v. Nevills, 133 
Ark. 93, 201 SW .805. 

Cal.—Vallejo Ferry Co. v. Selano 
Aquatic Club, 165 Cal. 255, 131 P 864, 
AnnCas1914C 1197; Norris v. Farm- 
oe ete: (Coy, U6 ACals ¥5904965> sAmniD, 
Be she tetera he v. Chapman, 2 Iowa 

Ky.—Warren v. Tanner, 56 SW 167, 
21 KyL 1678, 49 LRA 248. 

iia.—Blanchard v. Abraham, 115 
La. 989, 994, 40 S 3879; Chiapella v. 
Brown, 14 La. Ann. 189, 191. 

Miss.—McInnis y. Pace, 78 Miss. 
550, 29 S°885. ; 

Can.—Dinner v. Humberstone, 26 
Cant -S2vC. "252; 


Securing patronage at hotel 
and is an 
Watkins, 


~ [§ 23 


occasionally others, where no tolls are charged.9° 
But any attempt to operate a private ferry within 
such limits for the accommodation of any consider- 
able portion of the general publie is an infringe- 
ment.®7 The use of vessels upon navigable waters 
for purposes of commerce is not an infringement of 
a ferry,°® but such vessels have no right to use the 
ferry landing for the purpose of receiving and dis- 
charging freight and passengers,®® nor to use their 
boats to make regular ferry trips in competition 
with the lawfully established ferry.+ 


“The privilege of crossing one’s 
friends cannot extend to the whole 
community.” Chiapella vy. Brown, 
supra [quot Blanchard y. Abraham, 
supra]. 

[a] Where a large number of per- 
sons combine (1) to buy a boat and 
hire a common ferryman for their 
own convenience in crossing within 
the prohibited distance of an estab- 
lished ferry, the combination will be 
enjoined as an infringment. Warren 
v. Tanner, 56 SW 167, 21-KyL 1678, 
49 LRA 248. (2) A combination of 
a large majority of the patrons of 
a licensed ferry, each one subscrib- 
ing a certain sum for the construc- 
tion and operation of a pontoon ferry 
bridge across a navigable stream, is 
an unlawful infringement of the 
franchise of the lessee, and they can- 
not be considered in the light of in- 
dividuals’ operating a private ferry 
for the benefit of themselves and 
families. Blanchard v. Abraham, 115 
La. 989, 40 S 379 [foll Lafourche v. 
Robichaux, 116 La. 286, 40 S 705]. 
(3) “A combination to cross a large’ 
majority of the former patrons of 
plaintiff’s ferry cannot be assimilated 
to the case of an individual crossing 
himself and family or a few friends 
or neighbors as a matter of accom- 
modation.” Blanchard vy. Abraham, 
supra [quot and foll Ramsey v. Ne- 
vills, 133. Ark. 93, 96, 201 SW 805]. 
(4) “While any citizen could use his 
own boats within the limits of a 
ferry for his own purposes, the com- 
bination of many persons ‘for this 
purpose would constitute an unwar- 
ranted ferry system for the many, 
and would be in violation .of the 
franchise of a ferryman.” Ramsey 
v. Nevills, supra. (5) “No concert 
of action nor community of interest 
has been held sufficient to warrant 
such an invasion of franchise rights.” 
Vallejo Ferry Co. v. Solano Aquatic 
Club, 165+ Cali 1255,. 2704131 S640 
AnnCasi1914C 1197. (6) Where about 
twenty men forinmed an association, 
bought a boat, hired a man to oper- 
ate it, and all members, relatives, 
and employees of members were car- 
ried free, an injunction was granted 
notwithstanding a claim that each 
member was but doing his own ferry- 
ing. Ramsey v. Nevills, supra. 

[b] A ferry operated for its 
owner’s own-use, and for the use of 
such other persons as chose to cross 
there, from whom pay was taken 
when voluntarily offered, is an in- 
fringement of a licensed ferry at 
that point. 
550, 29 S 835. 

98. Conway v. Taylor, IY Black 
(U. S.) 603, 17 L. ed. 191; Broadnax 
v. Baker, 94 N. C. 675, 55 AmR 633; 
Huzzey v. Field, 2 C. M. & R. 432, 150 
Reprint 186. 

[a] Owners of fishery right.—Per- 
sons having a prescriptive right of 
fishery cannot carry passengers for 
hire to the injury of an established 


ee Tarbet v. Bogle, Mor. D. 
99. Shearer vy. Prewitt, 172 Ky. 


357, 189 SW 2338. 

1. Midland Terminal, ete., Co. v. 
Wilson, 28 N. J. Eq. 537; New York 
vw. Starin, |106 N.Y. 1,912) NE §68i; 


McInnis y. Pace, 78 Miss. _ 


New_York v. Longstreet, 64 HowPr 


GN.|, Y..)) 30; 


a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


> 


‘_ 


§§ 23-26] 


Railroads. A railroad authorized to operate a 
ferry as a connecting link in its road may use it to 
transport its own freight and passengers without 
infringing the franchise of a regular ferry at the 
same place,’ but it cannot use its boats to carry on a 
regular ferry business.’ 

Federal government. The United States may, in 
the exercise of its inherent powers of sovereignty, 
transport its employees, notwithstanding the exist- 
ence of any exclusive ferry franchise,* but its em- 
ployees may not combine to maintain a ferry which 
interferes with an existing ferry franchise.® 

[§ 24] 2. Remedies for Infringement—a. In- 
junction °—(1) In General. Injunction is a proper 
remedy to protect a party in the enjoyment of a 
ferry franchise, the equity jurisdiction resting upon 
the ground of its necessity to avoid a multiplicity 
of suits and to afford adequate protection to plain- 

- tiff’s property in his franchise.? An injunction may 
be denied where, under the circumstances of the 
particular case, the legal remedy is adequate,® or 
where the granting of an injunction would be futile.® 
A right to sue for statutory penalties is not an 

2. New York v. New England 


Transfer Co., 19 F. Cas. No.-10,197, 


14 Blatchf. 159. Corns 
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adequate remedy, where the infringement is a con- 
tinuing infringement from day to day.?° 

[§ 25] (2) Right to Maintain Suit. Plaintiff 
must have a right or title to his ferry before he 
can maintain a bill to enjoin an interference with 
it.+ But long actual use and enjoyment of ferry 
privileges has been held a sufficient title to support 
an injunction against one operating without au- 
thority.1? By the weight of authority it is ‘not 
necessary that the franchise be exclusive to entitle 
the owner to enjoin an infringement, although in 
some courts an injunction has been refused because 
the franchise of complainant was not exclusive.4 

[§ 26] (3) Defenses. A franchise, having been 
granted by competent authority, is not subject to col- 
lateral attack, by way of defense, in a suit for its 
infringement.t* Defendant has no standing to assert 
a forfeiture of plaintiff’s franchise.1* But since 
equitable relief is never a matter of strict right, 
being always to a degree discretionary,” where 
plaintiff has been guilty of inequitable conduct,!® and 
comes into court with unclean hands,!® he may be 


Bridge Co., 17 W. Va. 396. 
Eng.—Cory v. Yarmouth, 
Hare 593, 25 EngCh 593, 67 


denied an injunction,?° as where plaintiff has so 


renewal of his license, as a vested 
right, in the privileges of keeping 
and maintaining his ferry”). 


ete uke 


[a] A railway bridge or ferry con- 
veying railway traffic from the rail- 
way on one side of the water to the 
railway on the other side does not 
infringe a neighboring ferry, because 
such traffic is new and different 
traffic. Hopkins v. Great Northern 
R. Co., 2 Q. B. D. 224, 12 ERC 149. 

{b] Operating a ferry during the 
reconstruction of a bridge where only 
the freight and passengers of the 
road are carried is not an infringe- 
ment. Pugh y. Raleigh, etc., R. Co., 
61, N.-C., 359. 

3. Fitch v. New Haven, etc, R. 


Co., 30 Conn. 38; Aikin v. Western 
i Oi 20 N. Y. 370 [rev 30 Barb. 
3 : 

4. Vallejo Ferry Co. vy. Solano 
Aquatic Club, 165 Cal. 255, 131 P 
864, AnnCas1914C 1197. 

5. Vallejo Ferry Co. v. Solano 


Aquatic Club, 165 Cal. 255, 131 P 864, 
AnnCas1914C 1197. 

6. Injunction generally see Injunc- 
tions [22 Cyc 724]. 

. Ala.—Gates_ v. 
Stew. 211, 19 AmD 49. 

Ark:—Finley v. Shemwell, 94 Ark. 
190, 126 SW 717; Murray v. Menefee, 
20 Ark. 561. 

Cal.—Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 131 P 
864, AnnCasi914C 1197; Norris v. 
Farmers’, etc., Co. 6 Cal. 590, 65 
AmD 535. 

Tll.—Golconda v. Field, 108 Ill. 419. 

Kan.—Walker v. Armstrong, 2 Kan. 
198. 

Ky.—Burke v. Layoff, 178 Ky. 588, 
198 SW 775; Hazelip v. Lindsey, 93 
Ky. 14, 18 SW 832, 13 KyL 913; Kevil 
v. Wharton, 12 Ky. Op. 339. 

Minn.—McRoberts v. Washburne, 
10 Minn. 23. p 

Miss.—McInnis v. Pace, 78 Miss. 

S$ S 835. 
550, 2 ane Mo, 


McDaniel, 2 


Mo.-—Carroll v. Campbell, : 
550, 17 SW 884; Cauble v. Craig, 
Mo. A. 675, 69 SW 49. 


N. jJ.—Midland Terminal, etc., Co. 
vy. Wilson, 28 N. J. Ea. 537. | 
Y—New York v. Starin, 106 


New York -v. 


N. 
5 12 NE 631; 
ele Co., 49 HowPr 


New York, etc., Ferry | 
250; Livingston vw Van Ingen, 9 
Johns. 507; Newburgh, etce., Turnp. 
Road Co. v. Miller, 5 Johns. Ch. 101, 
AmD 274. 
: N. G.—Smith v. Harkins, 38 N. CG; 
3, 44 AmD 83. 
oN D—_Patterson v. Wollmann, 5 
N. D. 608, 67 NW 1040, 33 LRA 536. 
Tex.—Tugwell v. Eagle Pass Ferry 
' Go. 74 Tex. 480, 9 SW 120, 13 SW 
654. 


‘W. Va.—-Mason v. Harper’s Ferry 


Reprint 516 (preliminary injunction). 

B. C.—North Vancouver Ferry, etc., 
Co; utd. v.,bunburys16..8..C. 170. 

8. Blewitt v. Vaughn, 6 Miss. 418; 
Long v. Merrill, 4 N. C. 549, 7 AmD 
700; Ross v. Page, 6 Oh. 166; Letton 
v. Goodden, L. R. 2 Hq. 123; Cory v. 
Yarmouth, etc., R. Co. 3 Hare 593, 
25 EngCh 593, 67 Reprint 516. 

[a] Trespass adequate remedy.— 
(1) An injunction will not lie where 
the injury complained of is not an 
invasion of plaintiff’s franchise, but 
a mere trespass upon the property. 
Blewitt v. Vaughn, 6 Miss. 418; Ross 
v. Page, 6 Oh. 166. (2) But repeated 
and continuous trespasses on land 
may be enjoined. See Injunctions [22 
Cye 8386]. 

{[b] Difficulty in determining loss 
of profits—An injunction was_ re- 
fused because the complaint, which 
was based on the loss of complain- 
ant’s profits, did not allege any diffi- 
culty in determining complainant’s 
loss, and therefore did not show that 
the remedy at law was inadequate. 
Long v. Merrill, 4 N. C. 549, 7 AmD 
700. 

9. Levisay v. Delp, 9 Baxt. (Tenn.) 
415. 

[a] Defendant legally entitled to 
license.—The operation of a rival un- 
licensed ferry at the instance of the 
owner of a ferry franchise, where 
both owned the land on either side 
of the stream, and where both, be- 
cause of their ownership, were en- 
titled under the statute to take out 
licenses, will not be enjoined. Levi- 
say v. Delp, 9 Baxt. (Tenn.) 415. 

10. Cory v. Yarmouth, etc., R. Co; 
3 Hare 593, 25 EngCh 593, 67 Reprint 
516. 

11. Norris v. Lapsley. 5 Cal. 47; 
Owens v. Lockwood, 83 Ky. 266 [dist 
Wilson v. Sullivan, (Ky.) 77 SW 193, 
25 KyL 1110]; Willard v. Forsythe, 2 
Mich. N. P. 190; Parsons v. Hunt, 
98 Tex. 420, 84 SW 644. sie 

[a] Rule applied.—Where plaintiff 
eontinued to run his ferry after ex- 
piration of his license, without com- 
plying with the requirements of law 
necessary to entitle him to a renewal, 
an injunction against interference 
was denied. Norris v. Lapsley, 5 Cal. 
47, 48 (“The plaintiff, being in this 
situation in regard to his ferry, has 
no right of action, as against another 
who may be at the time running a 
ferry-boat within one mile of his 
crossing. The respondent himself 
must have fully complied with the 
laws, to entitle him to bring suit for 
an interference with his ferry privi- 
leges, and to entitle him to claim a 


_ Collateral attack on franchise see 
infra § 26. See also generally Fran- 
chises [19 Cye 1451]. 

12. Davis v. Connolly, 104 Ky. 87, 
46 SW 679, 20 KyL 411. 


13. _ U. S.—East Hartford v. Hart- 
ford Bridge Co., 10 How. 511, 13 L. 
éd.7-518, 531. 

Minn.—McRoberts v. Washburne, 
10 Minn, 23. 

Mo.—Carroll y. Campbell, 108 Mo. 
550, 17 SW 884. 

N. C.—Smith v. Hawkins, 38 N. C. 
613, 44 AmD 83. 

S. C.—Stark v. 


‘ McGowen, 10 S. C. 
lL. 387, 9: AmD: 712. 

Tex.—Tugwell v. Eagle Pass Ferry 
Co., 74 Tex. 480, 493, 9 SW 120, 13 
SW. 654. 

“Tt is not necessary that the grant 
should exclude the power to*grant a 
license for another ferry. It is suffi- 
cient that no such second license has 
in fact been granted. The operation 
of an unlicensed ferry is unlawful, 
and a licensee is entitled to protec- 
tion against a competition carried 
on in violation of law.” Tugwell v. 
Eagle Pass Ferry Co., supra. 

14.. McEwen v. Taylor, 4 Greene 
(lowa) 532; Butt v. Colbert, 24 Tex. 
a8) Letton vy. Goodden, L. R. 2 Kq. 

15. Menzel Est. Co. v. Redding, 
178 Cal. 475, 174 P 48; Vallejo Ferry 
Co. V+ Lang; 161. Cal. 672, 120 .Pya2n- 
Owens v. Roberts, 6 Bush (Ky.) 608. 
eee alee generally Franchises [19 Cye 
1451]. 

{al Illustration.—It is no defense 
that the license had been granted 
at private sale, and not at public 
auction as required by _ statute. 
Owens v: Roberts, 6 Bush (Ky.) 608. 

16. New Albany, ete. R. Co. v. 
Huff, 19 Ind. 315; Wilson v. Sulli- 
van, 77 SW 193, 25 KyL 1110 [dist 
Owens v. Lockwood. 83 Ky. 266]; 
Douglass’ App., 118 Ra, 65, 12 A 834. 
See also infra § 31. ‘ 

{a] Illustrations.—(1) It is no de- 
fense that plaintiff ferry owner had 
not regularly paid his license fees. 
New Albany, etc., R. Co. v. Huff, 19 
Ind. 315. (2) It is no defense that 
plaintiff ferry company is engaged in 
pool and combination in violation of 
the statute. Wilson v. Sullivan, 77 
Sw 193, 25 KyL 1110. s 

[b] Mere inadequacy of a ferry 
is no defense. General Estates Co., 
Ltd. v. Beaver, [1913] 2 K. B. 433, 403 
[app dism (1914) 3 K. B. 918]. 

17. See Equity § 12. 

151 et seq. 


18. See Equity § 
19. See Equity § 163 et seq. 
20. See Injunctions [22 Cyc 776]. 
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grossly neglected his duty as to make the establish- 
ment of another ferry a public necessity,21 or where 
he has been guilty of using unfair means to divert 
traffic from defendant’s licensed ferry,?? .or where 
he has been guilty of laches.2? The right to an in- 
junction is not defeated by the expiration of a ferry 
owner’s license pendente lite where his failure to get 
a renewal is due to the incompetency or refusal of the 
authorities to act in the premises.*4 <A license im- 
properly granted to defendant to operate a ferry 
within a prohibited distance of plaintiff’s previously 
licensed ferry is no bar to an injunction; the order 
granting such license is not binding on plantiff 
and may be collaterally impeached.?° 

[§ 27] (4) Pleading. The bill must allege a 
compliance with the conditions authorizing plaintiff 
to operate his ferry,?* and that he has established his 
ferry and is offering his services to the public,?? and 
all the facts necessary to show that defendant has 
violated or threatens to violate plaintiff’s rights.28 
The bill must also allege facts showing that plain- 
tiff’s remedy at law is inadequate.2® Where the 
right to an injunction depends upon plaintiff’s fran- 
chise being exclusive,°° the bill must allege that such 
franchise is exclusive,?4 but where the act com- 
plained of is a trespass on plaintiff’s lands, such 
allegation is not necessary.®? 

[§ 28] (5) Evidence. Proof of the repeated 
issuance of annual licenses by the clerk of the county 
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court is sufficient to make out a prima facie case 
of the court’s establishment of a ferry.** 

[§ 29] (6) Decree. An injunction in broad 
general terms will be construed as not operative 
after plaintiff’s ferry, which it protects, has been 
abandoned by the owner or discontinued by order of 
court.** In the case of ferries between two sover- 
eign jurisdictions, an injunction may restrain extra- 
territorial action,®> subject to the established re- 
strictions.?® ; 

[§ 30] b. Action for Damages—(1) In Gen- 
eral. An invasion of a ferry right is a nuisance, 
and the party aggrieved has a remedy at law in an 


‘action on the case for the disturbance,?7 except in 


jurisdictions where both the right and the remedy is 
purely statutory in which ease, in accordance with 
the general rule,?* the statutory remedy is exclu- 
sive, and a common-law action for damages will not 
he,*® unless the statute expressly authorizes such an 
action.‘ In other jurisdictions the statutory remedy 
is cumulative and not exclusive of a common-law 


| action for damages,‘ and counts on both the com- 


mon-law and statutory liabilities may be joined in 
the same declaration.42, The mere possession of an 
established ferry has been held sufficient to sustain 
an action for infringement of it.* 

[§ 31] (2) Defenses. It is no defense to an 
action for damages that plaintiff has been guilty 
of conduct authorizing the forfeiture of his fran- 


S [$6 6-80 


21. Crane v. Jackson, 116 Ark. 100, 
172 SW 890; Willard v. Forsythe, 2 
Mich, N. P. 190; Ferrel v. Woodward, 
20 Wis. 458. 

[a] Reason for rule.—(1) “His 
failure to discharge his duty as 
ferryman, which makes it necessary 
for others to seek another means of 
erossing, is in effect a temporary 
abandonment to the extent that it 
calls for a denial of any equitable 
relief. For, as long as he refuses to 
ferry travelers across the river, or, 
what is the same thing, fails to pro- 
vide adequate means for doing so, 
he can not ask a court of equity to 
restrain another from doing that 
which he fails or refuses himself to 
do.” Crane v. Jackson, 116 Ark. 100, 
108, 172 SW 890. (2) 
probable that such a misuser will not 
of itself, without some direct ad- 
judication of forfeiture on a compe- 
tent court enable the title of the 
licensee to be attacked collaterally, 
yet if he would invoke the aid of 
the Court by the extraordinary rem- 
edy of injunction, he must have kept 
and operated a ferry that would at 
all times have accommodated the 
public. Ferrel v. Woodward, 20 Wis. 
458. This is but an application of 
' the familiar rule, that he who seeks 
equity must do equity.” Willard v. 
Forsythe, 2 Mich. N. P. 190, 193. 

22. Hill v. Averett, 27 Ala. 484. 

23. Bowman vy. Wathen, 3 F. Cas. 
No. 1,740, 2 McLean 376; Brearly v. 
Norris, 23 Ark. 514; Vallejo Ferry 
Co, v. Solano Aquatic Club, 165 Cal. 
255, 131 P 864, AnnCas1914C 1197. 

aches generally see Equity §§ 211-— 
252. : 

24. Chard v. Stone, 7 Cal. 117. 

25. Finley v. Shemwell, 94 Ark. 
190, 126 SW 717; Brearly v. Norris, 
23 Ark. 514; Murray v. Menefee, 20 
Ark. 561; Chard v. Stone, 7 Cal. 117. 

26. See cases infra this note. See 
also supra § 25. 

[a] Mlustrations.—(1) Where the 
execution of a bond is a condition 
precedent to the granting of a license, 
its execution and approval must be 


alleged. Willard v. Forsythe, 2 Mich. 
Nee aE gOS (2) Where plaintiff’s 
grant is to operate a ferry ‘from 


lands that may belong to him,” it 


“While it is. 


must be alleged that he owned land 
on which the grant could operate at 
the time of the grant or within the 
time the ferry was required to be 
Ao ee Mills v. Brown, 3 Ill. 


Walker v. Armstrong, 2 Kan. 


28. McEwen vy. Taylor, 4 Greene 
(Iowa) 532. : 

29. Long v. Merrill, 4 N. C. 549, 
7 AmD 700. See also Equity §§ 396, 
404; Injunctions [22 Cye 928]. 

30. See supra § 25, 

31. Butt v. Colbert, 24 Tex. 355. 

32. Wilson v. Sullivan, 77 SW 193, 
25 Kyl 1110 [dist Owens v. Lock- 
wood, 83 Ky. 266]. 


33. Finley v. Shemwell, 94 Ark. 
1902126 Swe tli. 

34. Finley v. Shemwell, 94 Ark. 
190, 126 SW 717. 

35. Vallejo Ferry Co. v. Solano 
Aquatic Club, 165 Cal. 255, 131 P 


864, AnnCas1914C 1197. 

36. See Courts § 120; Equity § 130-— 
133; Injunctions [22 Cyc 813]. 

37. Golconda y. Field, 108 Ill. 419; 
New York v. Starin, 106 N. Y. 1, 12 
NE 631; Ogden v. Gibbons, 4 Johns. 
Ch. (N. Y.) 150; Blacketer v. Gillett, 
9°C. -B: 926; 67 HCL. 26; 137- Reprint 
800; Huzzey v. Field, 2 C. M. & R. 
432, 150 Reprint 186;. North, etc., 
Shields Ferry Co. v. Barker, 2 Exch. 
1386, 154 Reprint 437. 

Action for nuisance generally sce 
Nuisances [29 Cye 1254]. 

88. See Actions § 102. 

39. Cal—wWard v. Severance, 7 
Cal, 126. 

Ind.—Lang v. Scott, 1 Blackf. 405, 
12 AmD ‘257: i 

Me.—Peru v. Barrett, 100 Me. 213, 
a A 968, 109 AmSR 494, 70 LRA 
567. 

Mo.—Carroll vy. Campbell, 110 Mo. 


557, 19 SW 809. 
N. Y.—Almy v. Harris, 5 Johns. 175. 
[a] Reason for rule—‘The stat- 


ute... confers only a limited right 
upon the party, for the protection of 
which provision is made by indict- 
ment. Where a new right is intro- 
duced by statute, the party complain- 
ing of its violation is confined to the 
statutory remedy, so far as the 
Courts of Common Law are con- 


cerned. If, however, the right ex- 
isted at common law, the remedy 
provided by statute is merely cumu- 
lative. . . . Ferry-privileges are cre- 
ated by statute of this State, and 
no remedy by an action on the case 
is given. Our conclusion is strength- 
ened by the fact that the former act, 
providing a remedy by a civil action, 
has been repealed. We do not wish 
to be understood as deciding that 
the party aggrieved may not resort 
to a Court of Chancery for relief; for, 
under the decision of this Court, in 
the case of Norris v. Farmers’, etce., 
Company, 6 Cal. 590, 65 AmD 535, 
that right is directly affirmed.’ Ward 
v. Severance, 7 Cal. 126, 129. 

40. Peru~v. Barrett, 100 Me, 213, 
60 A 968, 109 AmSR 494, 70 LRA 
567 (statutory remedy by action on 
case); Carroll vy. Campbell, 110 Mo. 
557, 19 SW 809. ' i 

41. Ark.—Crane vy. Jackson, 125 
Ark. 396, 188 SW 1188; Shinn vy. Cot- 
ton, 52 Ark. 99, 12 SW 157. 

La.—Fenner v. Watkins, 16 La. 204. 


N. C.—Taylor v. Wilmington, ete., | 


R. Co., 49 N. C. 277; Long vy. Beard, 
TepNe (Gen DAs 
ate C.—Gibbes v. Beaufort, 20 S. C. 

Eng.—North, ete. Shields Ferry 
Co. v. Barker: 2 Exch. 136, 154 Re- 
print 437. 

42. Crane v. Jackson, 125 Ark. 396, 
188 SW 1188. 

[a] Double recovery.—“Of course 
appellant could not recover the 
statutory penalties for carrying per- 
sons and property for hire and also 
damages for loss of tolls upon being 
deprived of such traffic carried by 
the unlicensed ferry.” Crane v. Jack- 
son, 125 Ark. 396, 399, 188 SW 1188. 

48. Ill—Mississippi River Bridge 
Co. v. Lonergan, 91 Tll. 508. 


N. J.—State v. Richards, 30 N. J.: 


L. 266. 


Or.—Knott v. Jefferson St. Ferry 
Co., 9 Or. 530. 


Va.—Patrick v. Ruffner, 2 Rob. (41 __ 


Va.) 209, 40 AmD 740. 

Eng.—Peter vy. Kendal, 6 B. & CG. 
703, 13 HCL 316, 108 Reprint 610; 
Blissett v. Hart, Willes 508, 512 note, 
125 Reprint 1293. te 
, See also supra § 25. 
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chise,** nor that the public convenience required such 
infringement.*° The judgment establishing the ferry 
eannot be attacked by way of defense. But it is a 
good defense that defendant’s ferry is duly author- 
ized by a competent tribunal,*? or that the traffic 
carried by defendant’s ferry was new and different 
traffic, and not traffic diverted from plaintiff’s 
ferry.*§ 

[§ 32] (3) Parties*® The proprietor of the 
ferry who is entitled to the tolls is the proper 
party plaintiff.°° Where a license for operating a 
ferry is issued to two persons jointly, they may 
maintain a joint action for damages for infringe- 
ment. ' 

[§ 33] (4) Pleading.®©? The complaint must al- 
lege facts, not conclusions of law,5* showing plain- 
tiff’s authority to operate his ferry,°* and to collect 
tolls.5> In an action by a lessee it must be alleged 
that the lessor was owner of the franchise and had 

the right to lease it to plaintiff.°° It is not necessary 
to allege ownership of the soil,®’ nor to describe the 
termini minutely,®* nor to refer to the statute under 
which the action is brought.®® Nor is it necessary 
for plaintiff to allege that he kept sufficient boats 
and ferrymen.®° The complaint must allege facts 
to show that defendant collected tolls without law- 
ful authority,®! where the collection of tolls is neces- 
sary or material to the cause of action,®* or that 
defendant operated the ferry other than for his per- 
sondl use.% 

Issues. Where defendant pleads that plaintiff 
was not possessed and that there was no such ferry 
as in the declaration mentioned, he is taken to have 
admitted the disturbance of the right.%* 

[§ 34] (5) Evidence.** Private acts creating 
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or establishing ferries must be proved, as the courts” 
cannot take judicial notiee of such acts.°° It has 
been held that reputation is admissible in evidence 
to prove the existence of a ferry,®’ as is also a 
judgment touching the same ferry right, although 
between third persons.°® Where plaintiff’s owner- 
ship has been settled by a former appeal, he is not 
bound to show ownership at the time of the trial.°° 
It is sufficient for plaintiff to show diminution in 
the receipts of his ferry, and the use of the pro- 
hibited ferry by the. public, for the law will pre- 
sume then that damage has resulted.” 

[§ 35] (6) Damages." The measure of dam- 
ages for the infringement of a ferry franchise is 
ordinarily the amount of tolls lost to the owners 
by diminution in the number of customers using the 
ferry,’2 and evidence of the income derived in 
former years is competent to.show the extent of the 
losses.72 But where it is shown that defendant also 
used unwarrantable means to divert the travel from 
plaintiff’s ferry, defendant’s clear gains can be 
made the measure of damages.”* To the amount 
of tolls lost by diminution in number of customers 
may also be added damages for obstruction to the 
landing where this occurs, the measure being the 
diminution in value of the landing place property 
caused by the obstruction.”* In estimating damages 
for infringement of a ferry franchise the franchise 
must be considered as permanent,’ it not being per- 
missible to take into consideration the possibility 
that the legislature may repeal the law under which 
plaintiff is enjoying his ferry privileges, but no 
recovery can be had for any time during which it is 
not shown that plaintiff had a license.7* A ferry 
franchise, made valueless by a free bridge con- 


44. Ala.—Harrell y. Ellsworth, 17 
Ala. 576. : 

Ind.—New Albany, etc., R. Co. Vv. 
Huff, 19 Ind. 315; Conner v. Paxson, 1 
Blackf. 168. 
aN ood v. Armstrong, 2 Kan. 

Mo.—Capital City Ferry Co. v. Cole, 
ete., Transp. Co., 51 Mo. A. 228. 

Eng.—Peter v. Kendal, 6 B. & C. 
703, 13 ECL 316, 108 Reprint 610. 

N. B—New Brunswick Univ.. v. 
McCluskey, 11 N. B: 136. 

Ont.—Hickley v. Gildersleeve, 10 
Wes Cu P4607 , 

See also supra § 26. 

[a] Reason for rule.—The only 
persons concerned in these matters 
are the authorities granting the fran- 
chise and plaintiff. Capital City 
Ferry Co. v. Cole, etc., Transp. Co., 
51 Mo, A. 228. ‘ 

[b] Violation of ferry regulations. 
—The violation by the owner of a 
ferry franchise of the statutory pro- 
-yisions for the regulation of ferries 
js no defense to an action on the 
case against a person running a rival 
ferry without _a license. Walker v. 
Armstrong, 2 Kan. 198. ) 

{c] Nonpayment of license fee is 
no defense to an action for encroach- 
ments upon the franchise. New Al- 
bany, etc., R. Co. vy. Huff, 19 Ind. 315. 

45. Newton v. Cubitt, 5 C. B. N.S. 
627, 94 BCL 627, 141 Reprint 252. 

46. Hatten v. Turman, 123 Ky. 
844, 97 SW 770, 98 SW 1000, 30 Kyl 
194, 382. See also supra § 26. 

47. Conner v. Paxson, 1 Blackf. 
(Ind.) 168. See also supra § 23 text 
and notes 79-81. 

48. See supra § 23 text and notes 
74-15. 

49. ahi generally 

30° 'Cyc ‘i ‘ 
; 50. ee ern vy, Barrett, 100 Me. 213, 
60 A 968, 109 AmSR 494, Og ene 


oy In Maine.—‘“When the towns 
provide a person to keep the ferry 
they are entitled to the tolls and 


see Parties 


profits of the ferriage and have a 


right of action against those inter- 


fering with them.” Peru v. Barrett, 
100 Me. 213, 215, 60 A 968, 109 AmSR 
494, 70 LRA 567. 

51. Blackwood v. Tanner, 112 Ky. 
672, 66 SW 500, 23 KyL 1919 (the 
right to sue jointly is not affected 
by the fact that one grantee operated 
the ferry one week and the other the 
next). ; 

52. Pleading generally see Plead- 
ins, [31 Cyt. 


538. Owens v. Lockwood, 83 Ky. 
266. 
54. Hanger v. Little River Junc- 


tion R. Co., 52 Ark. 61, 11 SW 965; 
Hanson v. Webb, 3 Cal. 236. . 

[a] In Maine.—‘It is unnecessary 
to allege in the declaration the ac- 
tion of the town in providing the 
ferry keeper or that the keeper was 
licensed and gave bond as required 
by law. It is presumed that all 
things have been correctly done by 
the plaintiffs to entitle them to a 
right of action. If any prerequisites 
have been omitted the defendants 
may raise the question in defense.” 
Peru v. Barrett, 100 Me. 213, 215, 60 
A 968, 109 AmSR 494, 70 LRA 567. 

55. Owens v. Lockwood, 83 Ky. 
266, 7 KyL 193. 

56. 


Owens v. Lockwood, 83 Ky. 


266, 7 KyL 193 [dist Wilson vy. Sul- 
livan, 77 SW’ 193, 25 KyL 1110]. 
57. Patrick v. Ruffner, 2 Rob. (AL 


Va.) 209, 40 AmD 740. 
58. North, etc., Shields Ferry Co. 
vy. Barker, 2 Exch. 136, 154 Reprint 
ie 
Mas Peru v. Barrett, 100 Me. 213, 
215, 60 A 968, 109 AmSR 494, 70 LRA 
567 (“It is not necessary In a civil 
action to set out the statute or to 
make any reference to it in the decla- 
ration, but the case must be brought 
within its provisions by alleging the 
requisite facts’’). 


€0. Blissett v. Hart, Willes 508, 
125 Reprint 1293. _. 
61. Hanger v. Little Rock Junc- 


tion R. Co., 52 Ark. 61, 11 SW 965; 

Hanson y. Webb, 3 Cal, 236; Blacketer 

v. Gillett; 9 C.-B...26).67 \HCL 26, 23% 

Reprint 800. 

Roan See supra § 23 text and notes 
68. Hanson v. Webb, 3.Cal. 236. 
64. Giles v. Groves, 12 Q. B. 721, 

64 ECL 721, 116 Reprint 1041. 

65. Evidence generally see Hvi- 
dence 22-C. J. p 1. 

66. Carrow. v. Washington Toll- 
Bridge Co., 61 N. C. 118. See also 
Evidence § 1952. 

67. Pim v. Curell, 6 M. & W. 234, 
151 Reprint 395. 

68. Pim v. Curell, 6 M. & W. 234, 
151 Reprint 395. 

69. Mason Vv. Harper’s 
Bridge Co., 20 W. Va. 223. 

70. Hatten v. Turman, 123 Ky. 844, 
A 770, 98 SW 1000, 39 KyL 194, 

71. Damages generally see Dam- 
ages 17 C. J. p 699. f 

72. Hatten v. Turman, 123 Ky. 
844, 97 SW 770, 98 SW 1000, 30 KyL 
194, 382; Blackwood v. Tanner, 111 
Ky. 672, 66 SW 500, 23 KyL 1919. 

73. Blackwood v. Tanner, 111 Ky. 
672, 66 SW 500, 23 KyL 1919; Colum- 
bia Delaware Bridge Co. v. Geisse, 
3S WIN Wades iar. SO). hate pod Oo, molac mee 


Ferry. 


580]. } 
74, Stark v. McGowen, 10 S. C, L. 
397 note. . 
{a] Obstructing road to plaintiff's 


ferry is ground for making defend- 
ant’s gains the measure of damages. 
Stark v. McGowen, 10 S. C. L. 397 
note. 

75. Pittsburgh, ete, R. Co. v. 
Jones, 111 Pa. 204, 2 A 410, 56 AmR 
260. 

76. Columbia Delaware Bridge Co. 
v. Geisse, 38 N. J. L. 39 [aff 38 N. Ae 
L. 530 mem]; Mason v. Harper's 
Ferry Bridge Co., 20 W. Va. DAPAOY 

77 Mason. v. Harper's Ferry 
Bridge Co., 20 W. Va. 223. 

7g. Carroll v. Campbell, 110 Mo. 
557, 19 SW 809. 


. 
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structed by a city across the river without partici- 
pation of the county authorities on the other side, 
was not a divisible entity, and the owners could 
recover their entire damages from the city.*® Where 
plaintiff’s landings are not safe and convenient, his 
damages for injuries to his ferry franchise caused 
by construction and operation of a bridge may be 
reduced by such an amount as would be necessary 
to put them in such condition,®’° but they cannot be 
reduced on the ground that plaintiff was not the 
owner of the land at the landing place, but a tres- 
passer there, defendant not being entitled to benefit 
from this fact.51 

[§ 36] c. Penalties and Forfeitures.’2 The stat- 
utes in some states provide a penalty to be recov- 
ered by or for the owner of an authorized ferry in 
cases of infringement,®*? which remedy is sometimes 
exclusive, and precludes a remedy at common law 
for the recovery of damages.8 Under other stat- 
utes the penalty is not available as a remedy for the 
private wrong to an established ferry.8> By the 
terms of some statutes the penalty may be recoy- 


Co. v. Redding, 178 
Cal. 475, 174 P 48. 


80. Mason  y. Harper’s 
Bridge Co., 20 W. Va. 223. 
[a] Reason for rule.—“If his land- 
ings were not good, and he could 


79. Menzel Est. 


Ferry r 
a resident 
year is required. 
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| ered only where defendant’s ferry was operated for 
pay; not where it was free.8® 

Forfeiture of the boat used in operating an un- 
licensed ferry within a prohibited distance of an au- 
thorized ferry to the proprietor of such authorized 
ferry has been provided for as a statutory rem- 
edy.®7 A judicial proceeding to declare the for- 
feiture is necessary.88 

[§ 37] J. Transfer or Lease of Franchise *°— 
1. In General. In some states the right to transfer 
a ferry franchise is regulated by statute.°° In ju- 
risdictions where the right is not so regulated the 
authorities are conflicting; some cases holding that 
the franchise is property which may be trans- 


ticular applicatory.statutes the franchise involves a 
personal trust, and that the duties and obligations 
assumed by the grantee cannot be relieved by sub- 
stitution.°? A transfer is always permissible if 
made with the consent of the proper authority.®? In 
any case the right of the transferee to exercise the 


1459; Hazelip v. Lindsey, 93 Ky. 14, 
i8 SW 832, 13 KyL 913. 
of nonresident ownership a sale to 
in the state within one 


ville, etc., R. Co., 119 Ky. 137, 88 SW 


rights and privileges of the franchise can be ques- 


Miss.—McCearly  v. 
Miss. 351, 3 S 657. 

Mo.—Stark vy. Miller, 3 Mo. 470. 

Pa.—Johnson’s App., 95 Pa, 78, 

Wash.—State yv. King County, 29 
Wash. 359, 69 P 1106. 


Swayze, 65 


(2) In case 


Brooker v.-Mays- 


ferred,®! and others holding that, under the par-- 


make them so, then his quantum of 
damages ought only to be lessened to 
the extent of the cost necessary to 
make the landings good. The dam- 
age inflicted upon him by the con- 
struction aud operation of the bridge 
was to his franchise and not to his 
landings.” Mason y. Harper’s Ferry 
Bridge Co., 20 W. Va. 223, 236. 

81. Mason v. Harper’s 
BnidgvesCo., 20) W: Va. 223: 

62. Penalties generally see. Penal- 
ties [30 Cye 1331]. “ 

83. Ark.—Munn vy. Shults, 130 
Ark. 291, 197 SW 570; Crane Vv. Jack- 
son, 125 Ark. 396, 188 SW 1188; Shinn 
v. Cotton, 52 Ark. 90, 12 SW 157. 

Ind.—Lang v. Scott, 1 Blackf, 405, 
12°>AmD 257. 

N. Y.—Almy v. 5 Johns. 
175. 

N. C.—Taylor v. 
a Cos) 49) N.. C.. 277 

Rt C.—Gibbes v. Beaufort, 20 S. C, 
213, 

84. See supra § 30. ° 

85. Miles v. Craig, 3 La. Ann. 635. 

[a] In Louisiana the penalty must 
be enforced in the name of the police 
jury and _ not of the party injured. 
Miles v. Craig, 3 La. Ann. 635 (dam- 
ages and injunction are the only rem- 
edy available to the lessee of a ferry 
for infringement). 

. Crane y. Jackson, 125 Ark. 396, 
188 SW 1188; Shinn v. Cotton, 52 Ark. 
90, 12 SW 157. 

87. Gear v. Bullerdick, 34 Ill. 74; 
Liombard v. Cheever, 8 Ill, 469. 

88. Gear v. Bullerdick, 34 Ill. 74. 

89. Contract between ferry com- 
pany and railroad company as in re- 
straint of trade see Contracts § 422. 

Franchises generally see Franchises 
[ge Cye 14517. 

Liability of lessee see infra § 63. 

Sale of ferry franchise as consider- 
ation of note see Bills and Notes 
§ 361 note 44, 

90. See statutory provisions. 

[a] In Indiana the statute ex- 
pressly authorized a transfer. Bow- 
man v. Wathen, 3 I". Cas. No. 1,740, 2 
McLean 376. 

[b] In Kentucky (1) the transfer 
must be with leave of court, and the 
purchaser or lessee must execute a 
covenant with sufficient surety in lieu 
of the former covenant. Brooker v. 
Maysville, ete., I..Co., 119. Ky. 137, 
83 SW 117, 26 KyL 1022; Paynter v. 
Miller, 80 SW 469, 25 KyL 2222; 
Davis v. Connolly, 55 SW 691, 21 KyL 


Ferry 


Harris, 


Wilmington, etce., 


117, 26 KyL 1022; Paynter v. Miller, 
118 Ky. 29, 80 SW 469, 25 KyL 2222. 
(3) Failure to sell to a resident with- 
in the year does not render the title 
of the nonresident void, but only 
voidable. Paynter -y. Miller, supra. 
(4) It is too late to raise the ques- 
tion of the failure of a nonresident 
owner of a ferry privilege to transfer 
it to a resident within a year, as re- 
quired by St. (1903) § 1808 subd 3, 
after he has transferred his lease to 
a domestic corporation, with the con- 
sent and approval of the county court. 
Paynter v. Miller, supra. (5) A lease 
or transfer to a foreign corporation 
is unauthorized. Brooker v. Mays- 
ville, etc., R. Co., supra. 

[c] In New York (1) under N. Y. 
City Cons. Act (LL. [1882] §§ 170, 
180, 716) ferry leases were required 
to be made at public auction to the 
highest bidder. Starin vy. Edson, 112 
N. Y. 206, 19 NE 670. (2) The wharf 
or pier was required to be leased in 
connection with the ferry franchise, 
as constituting together one entire 
property. Starin vy. Edson, supra. (3) 
Bids not in conformity to the terms 
of sale may properly be rejected. 
Starin v. Edson, supra. 

[d] In Washington (1) under L. 
(1899) p 39, a county may lease a 
ferry owned by it to private individ- 
uals. State v. King County, 29 Wash. 
359, 69 P 1106. (2) L. (1901) p 103, 
in regard to the leasing of county 
property by competitive bidding, has 
no application to a contract by a 
county for the lease of its ferry. 
State v. King County, supra. 

91. U. S.—Bowman y. Wathen, 3 
F. Cas. No. 1,740, 2 McLean 376 (un- 
der laws of Indiana). 

PR Ne v. Gainesville, 7 Ala. 


Ark.—Clegg y. Roane, 21 Ark. 361. 

Cal.—Menzel Est. Co. v. Redding, 
178 Cal, 475, 174 P 48 [foll Peo. v. 
Lawley, 17 Cal. A. 331, 119 P 10389 () 
toll road case) ]. 

Conn.—Rocky Hill y. Hollister, 59 
Conn, 434, 22 A 290. 
Pca may aea8 v. Haugabook, 47 Ga. 

Ida.—Evans y. Kroutinger, 9 Ida. 
153, 72 P 882, 2 AnnCas 691. 

Iowa.—Lippencott vy. Allander, 27 
Iowa 460, 1 AmR 299. 

Mass.—In re Fay, 15 Pick. 243. 

Mich.—Billings y. Brenig, 45 Mich: 
65, 7 NW _722. Contra Willard v. For- 
sythe, 2 Mich. N. P. 190. 


Eng.—Peter v. Kendal, 6 B. & CG. 
703, 13 ECL 316, 108 Reprint 610; 
Willoughby v. Horridge, 12 C. B. 742, 
74 ECL 742, 138 Reprint 1096; Pém v. 
Curell, 6 M. & W. 284, 151 Reprint 
395; Bridgland v. Shapter, 5 M. & W. 
375, 151 Reprint 159. 

[a] Sale on execution.—In Iowa 
the franchise may be sold under exe- 
cution. Lippencott v. Allander, 27 
Iowa 460, 1 AmR 299, 

[b] Consideration.—The lease of a 
ferry to the proprietor of a rival 
ferry authorized to operate at the 
same place is a sufficient considera- 
tion for obligations given for such 
lease. Clegg v. Roane, 21 Ark. 361. 

92. U. S.—The Maverick, 16 F. 
Cas. No. 9,316, 1 Sprague 23;. The 
Tovar d, 15-F. Cas. No. 8,264, 2 Ware 

Cal.—Peo. vy. Duncan, 41 Cal. 507; 
Wood vy. Truckee Turnp. Co., 24 Cai. 
474; Thomas vy. Armstrong, ‘7° Gal; 
286; Munroe v. Thomas, 5 Cal. 470. 
But these cases have been expressly 
overruled. Menzel Est. Co. v. Red- 
ding, 178 Cal. 475, 481, 174 P 48 (“All 
force which those decisions may have 
had originally has been lost by sub- 
Sequent legislation and decision’’), 

Or.—Knott v. Frush, 2 Or. 237, 
ous wie v. McWhorter, 77 Va. 

[a] The franchise cannot be sold 
under execution (1) in jurisdictions 
where it is held to be a personal 
trust. Thomas y. Armstrong, 7 Cal. 
286; Munroe y. Thomas, 5 Cal. 470. 
(2) But this is’no longer true in Cali- 
fornia. Peo. vy. Lawley, 17 Cal. A. 
831, 119 P 1089 [foll Menzel Est. Co. 
v. Redding, 178 Cal. 475, 174 P 48]. 

[b] _ Forming a partnership, in the 
operation of the ferry, between the 
licensee and another is not a. viola- 
tion of a restriction in the license 
against assignment of it. Carroll v. 
Campbell, 110 Mo. 557, 19 Sw 809. 

[ce] Implied restriction on assign- 
ment.—A restriction on the right to 
transfer a ferry franchise may be 
implied from a statutory requirement 
that ferry licenses be granted only 
to suitable persons. Willard v. For- 
sythe, 2 Mich. N. P. 190. 

93. Hackett v. Multnomah R. Cay 
Re Or: ta i Es Gee ta AmR 327: 

ixon -y. eid, BS. Deb Oe 
57, 832 LRA 315. eS 

[a] Legislative confirmation.—An 
act of the legislature confirming the 
transfer of ferry property does nat 
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tioned only by the state, and cannot be collaterally 
attacked.°* A municipal corporation authorized to 
maintain a ferry, or charged with the duty of doing 
so, may lease it to a private individual.” But there 
is authority to the contrary.°* Such a lessee is an 
independent contractor and not a public officer.®? 

[§ 38] 2. _Mode and Sufficiency of Transfer. 
_Ferry franchises can be conveyed only by deed,°® 
but where the franchise, including boat and appur- 
tenances, is sold without a conveyance, the price 
paid and possession taken, an equitable title passes.°® 
Where ferry rights are appurtenant to the soil of 
riparian owners, a reservation of the ferry right in 
a grant of the fee, or a grant of the ferry right 
without also granting the fee, is valid,’ although 
there is authority to the contrary.” But a ferry 
franchise may be appurtenant to the freehold so as 
to descend with it.® 

[§ 39] 3. Construction of Instrument. Where 
‘the right to a public ferry is annexed to a tract of 
land as appurtenant thereto, a conveyance of the 
land, with its appurtenances, passes the ferry ;* but 
the rule is otherwise where the ferry rights are in- 
dependent of the land.® A lease of ferries and all 
other property of the lessors now used ‘‘or subject 
to be used,’’ for the uses and purposes of such fer- 
ries, includes land liable to be used for ferry pur- 
poses, although.not already actually so used. A 
lease of ferries to a railroad, reserving to the lessor 
a percentage of the gross receipts, gives to the les- 
sor out of the receipts for through tickets including 
ferry and railroad transportation charges a_per- 
centage only on the gross receipts after making a 
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reasonable allowance to the railroad for its railroad 
transportation charges.” 

[§ 40] K. Renewal of Franchise. In some 
states the statutes give the former owner a right to 
have his license renewed if he has kept the ferry 
according to law.’ In other states thé statutes make 
the former keeper of a ferry a preferred claimant 
for the right to a renewal when the original fran- 
chise has expired.® In jurisdictions where riparian 
owners are preferred claimants for the franchise in 
the first instance, they are entitled to the same 
preference as to a renewal.t° The application must 
show validity of the original license as a foundation 
for its renewal.1!. The granting of a renewal is dis- 
cretionary with the authorities having power to 
make the grant, and if they deem it for the public 
good they may refuse a renewal and discontinue the 
ferry.’? 

[§ 41] L. Termination of Franchise **—1l. In 
General. A ferry franchise terminates upon the ex- 
piration of the term for which it is granted, or it 
may be terminated by act of the legislature, provided 
the right to repeal was reserved in the original grant, 
or in the general law under which the franchise was 
granted.® Unless limited, a franchise is _per- 
petual.5% A ferry license is not vacated, nor the 
franchise lost, by the death of the grantee,’® except 
in jurisdictions where the franchise is held to be a 
personal trust imposed upon the grantee alone.’ 

[§ 42] 2. Nonuser or Refusal to Transport. The 
right to exercise a ferry franchise may be lost by 
nonuser,'® and in some states, by a refusal to trans- 


affect the rights of third persons, but 
merely confirms in the purchaser such 
rights as he has acquired by his pur- 
chase. Rohn vy. Harris, 130 Ill. 525, 
22 NE 587. 

94. Evans v. Kroutinger, 9 Ida. 
153, 72 P 882, 2 AnnCas 691; Hackett 
vy. Multnomah R.:‘Co., 12 Or. 124, 6 P 
659, 53 AmR 327; Hackett v. Wil- 
son, 12 Or. 25, 6 P 652; Montgomery 
v. Multnomah R. Co., 11 Or. 344, 3 
P 435; Knott v. Jefferson St. Ferry 
Co., 9 Or. 530. 

95. Rocky Hill v. Hollister, 59 
Conn. 434, 22 A 290; State v. King 
County, 29 Wash. 359, 69 P 1106. 


rh Roper v. McWhorter, 77 Va. 
4, 
97. Rocky Hill v. Hollister, 59 


Conn. 434, 22 A 290. 

[a] Right to tolls as Official fees. 
—The lessee cannot resist the pay- 
ment of the rent reserved in the lease 
on the ground that the tolls are pub- 
lic fees for the discharge of a pub- 
lie duty, which he is forbidden to 
divide with another. Rocky Hill v. 
Hollister, 59 Conn. 434, 22 A 290. 

9g. Gunterman yv. Peo., 138 Ill. 518, 
28 NE 1067; Dundy v. Chambers, 23 
ees Higgins v. Hogan, 7 U. C. Q. 
ish Le 

[a] Deed on condition subsequent. 
—St. (1854) c 124 does not authorize 
the proprietors of the New Bedford 
and Fairhaven Ferry to transfer their 
charter by a deed on condition subse- 
quent; and a deed under such statute 
is not to be deemed a deed on condi- 
‘tion, although it contains a provision 
that it is made upon the condition 
that the grantee and its successors 
shall at all times discharge the duties 
and become and remain subject to 
the liabilities set forth in the char- 
ter. Brownell v. Old Colony Rie Co. 
164 Mass. 29, 41 NH 107, 49 AmSR 
442, 29 LRA 169. 

Ferry franchises as real estate see 
supra 16. : 

99. S iesiagipnl River Bridge Co. 
vy. Lonergan, 91 Ill. 508 [foll_Loner- 
gan v. Mississippi River Bridge Co., 
5 Fed. 777,.2 McCrary 45]. 

1. Bowman y. Wathen, 3 F. Cas. 


No. 1,740, 2 McLean 376. 

[a] Reason for rule.—‘“The stat- 
ute of Indiana recognizes the right 
of the proprietors of lands on the 
margin of the river, and to none 
others can ferry rights be granted; 
and, it is supposed, that this limits 
the right to the grantee of the soil. 
But this construction of the statute 
can not be sustained. By the stat- 
ute, nothing more could have been in- 
tended than to réscue, from violation, 
the right of the riparian proprietor. 
This right is appurtenant to the soil; 
put he may convey it, and still re- 
tain the fee in the land. And, by 
such conveyance, the grantee holds 
the right which the statute was de- 
signed to protect. He has the use of 
the soil for a ferry landing, and for 
ferry ways, so far as the public ac- 
commodation is concerned, as fully 
and completely as could be exercised 
by the grantee of the soil; but for no 
other purpose has he a right to enter 
upon the soil. Now, it must be per- 
ceived, that the right thus possessed, 
is as much within the policy of the 
statute, as if it were a fee simple in 
the soil. Indeed, it is within the 
letter, of the statute. For the grantee 
of such a right may, in the strictest 
sense, be considered, for all the pur- 
poses of the ferry, ‘the proprietor of 
land on the margin of the river.’ This 
right, as before remarked, is real 
estate. It descends to heirs, as such, 
is subject. to dower, and to all the 
incidents of real property.” Bowman 
vy. Wathen, 3 F. Cas. No. 1,740, 2 Mce- 
Lean 376, 389. 

2. Haynes v. Wells, 26 Ark. 464. 
See also Greensboro Ferry Co. v. New 
Geneva Ferry Co., 34 Pa. Co. 33 (hold- 
ing that grantor cannot reserve ex- 
clusive ferry privileges)... 

3. Stoops’ Est., 14 PittsbLegJNS 
Pa.) 34. 
sara State v. Willis, 44 N. C. 223; 
Biggs v. Ferrell, 34 N. C. aly 

5. Haithcock v. Swift Island Mfg. 
Coniv2eNin C; 410 Gourdine v. Davis, 
178.C. L. 469. 

[a] Application of rule.—A rent 
reserved on the lease of a ferry is not 


extinguished by the lessee becoming 
tenant in fee of the landing place. 
Gourdine v. Davis, 17 S. C. L. 469. 

6 Bonos v. Ferries Co., 113 Va. 
495, 75 SE 126. 

7. Staten Island Rapid Transit Co, 
v. New York, 119 N. Y. 96, 23 NE 175. 

8. Finch v. Tehama County, 29 
Cal. 453; Thomas.v. Armstrong, 7 
Cal. 286; Chard v. Stone, 7 Cal. 117. 

[a] The application for renewal 
must show that the ferry has been 
kept according to law. Finch vy. Te- 
hama County, 29 Cal. 453. 

[b] Failure or refusal of officials 
to act.—This statutory right to a 
renewal will not be defeated by the 
incompetency or refusal of the li- 
censing officials to act, and a remedy 
may be had by mandamus or injunc- 
tion. Thomas v. Armstrong, 7 Cal. 
286; Chard v. Stone, 7 Cal. 117. 

é 9. Lippencott v. Allander, 23 Iowa 


36. Pe Ee 
[a] Discretion of supervisors.— 
The Iowa statute makes the former 
owner a preferred claimant ‘for a 're- 
newal, but provides that it,may ‘be 
granted to another, if in the discre- 
tion of the supervisors the former 
owner is an improper person to re- 
ceive it. Lippencott v. Allander, 23 
Iowa 536. Sie 

10. Beckley v. Learn, 3 Or. 544. ' 

Preferred rights of riparian owners 
see supra § 12. 

11. Dean v. Washington Nav. Co., 
59 Or. 91, 115 P 284. 

12. Shemwell v. Finley, 95 Ark, 
342, 129 SW 792; Bell v. Clegg, 25 
Ark. 26. 

13. Taking under power of emi- 

nent domain see Eminent Domain § 88 
et seq. 
14. Bell v. Clegg, 25 Ark. 26; Brad- 
ley v. Reppell, 133 Mo. 545, 32 SW 
645, 34 SW 841, 54 AmSR 685; Cauble 
vy. Craig, 94 Mo. A. 675, 69 SW 49. 

15. See supra § 16. * 

15%. See supra § 19. 

16. Lippencott v. Allander, 27 Iowa 
460, 1 AmR 299. 

17. Knott v. Frush, 2 Or. 237. 

8. Munn v. Shults, 130 Ark.’ 291, 


1 
197 SW 570; Jeffersonville v. The 


_nally granting the franchise.*1 
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port.’® An unreasonable delay in putting the ferry 
in use *° or circumstances showing bad. faith and a 
purpose to deprive the public of the benefits of the 
ferry ?1 may operate as a forfeiture. But evidence 
of nonuser may be rebutted by showing that the 
ferry owners used other effective methods to serve 
the public during the time the ferry was not in 
operation,”? or that the boat, although it was seized 
and sold under judicial process and temporarily dis- 
continued during the proceedings, was put into serv- 
ice again by the purchaser immediately after the 
sale,’ or that the operation of the boat was tem- 
porarily interrupted in consequence of the river 
being frozen.24 

[§ 43] 3. Abandonment or Surrender. A ferry 
franchise may be lost by abandonment or surren- 
der,?> evidence of which is the failure to exercise 
the franchise for a long period of time after the 
grant,”* or during the term of the franchise.27 Sub- 
sequent operation of the ferry without a license will 
not serve to restore the ferryman to his rights under 
a franchise which he had allowed to lapse.2® Fail- 
ure to renew the bond as required by statute is evi- 
dence of abandonment.?® But absence of licensee 
from the state is not, per se, an abandonment.®° 
Nor is a grant of a franchise by two counties on 


opposite sides of a river abandoned by having the 


ferry rights recorded in the county court of a new 
county, formed by a merger of the counties origi- 
Accepting a subse- 
quent limited grant is not a waiver or surrender of 
a prior grant in fee.°? ; 

[§ 44] 4. Noncompliance with Conditions of 
Grant. The franchise may be forfeited by failure 


John Shallcross, 35 Ind. 19; Maysville 
Wa BOON Zid.) de «Marsh. + Gky.) 
224; State v. Council Bluff, etc, 
Co.,, 11 Nebr. 354, 9 NW 563; Ben- 
Boa v. New York, 10 Barb. (N. Y.) 

3. 

19. Phillips v. Bloomington, 1 
Greene (Iowa) 498; Carter v. Com., 2 
Va. Cas. (4 Va.) 354. 

20. Phillips v. Bloomington, 1 


613, 44 AmD 83. 


100 Reprint 278. 
26. 


[a] 
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Wis.—Janesville 
Stoughton, 1 Pinn. 667. 
Eng.—Rex yv. Amery, '2 T. R. B15; 


Brearly vy. Norris, 23 Ark. 514; 
Hartford Bridge Co. v. East Hart- 
ford, 16 Conn. 149: Smith v. Harkins, 
38 N. C. 6138, 44 AmD 83. 


to comply with the conditions upon which it was 
granted,** but a subsequent recognition of the exist- 
ence of the franchise by the granting authority may 
operate to exempt the owner from forfeiture of his 
franchise on that particular ground.34 ' 
[§ 45] 5. Enforcement of Forfeiture. The state 
alone can insist upon the forfeiture of a ferry fran- 
chise,*° and if for any cause the owner of the fran- 
chise subjects his right to forfeiture, the fact must 
be ascertained by an appropriate judicial proceeding 
instituted for that purpose;** it cannot be’ deter- 
mined in a collateral proceeding.27 The forfeiture 
dates only from the date of the judgment of ouster.®8 
Proceedings for forfeiture are not necessary where 
the ferry franchise has been lost or discontinued by 
nonuser under the statute, the discontinuance being 
complete without judgment of ouster,®® or where 


the ferry is maintained as an incident to a char-. 


tered turnpike and the turnpike franchise has been 
forfeited.*° A proceeding in the nature of quo 
warranto is the appropriate judicial proceeding for 
trying the question of forfeiture.41 Equity has ju- 
risdiction to cancel a lease of a municipal ferry to 
a private cperator for nonperformance of its terms.42 
In states requiring a renewal of licenses at regular 
intervals, the licensing authority has power to dis- 
continue a ferry franchise, by refusing a renewal of 
the license, when the public welfare requires it.4# 
All statutory requirements as to conditions pre- 
cedent to the commencement of proceedings must be 
observed,** as giving statutory notice to execute a 
new bond or a sufficient bond, before instituting pro- 
ceedings for forfeiture for failure to give the bond 
as required.*® Statutes also provide for giving no- 


is an approval of the lease by the 
court; and hence there is no loss or 
forfeiture of the perpetual franchise. 
Nona v. Calhoun, 145 Ky. 95, 140 SW 


85. U. S.—Mackall y. Chesapeake, 
ae Canal Co., 94 U. S. 308, 24 L. ed. 


Ala.—Harrell vy. Ellsworth, 17 Ala. 


Bridge Co. vy. 


Tllustrations.— (1) Failure to | 576. 


Greene (Iowa) 498; Clarke v. Callo- 
way, Ky. Dec. 46, 2 AmD 706. 

21. Polley v. Gilleland, 72 W. Va. 
301, 78 SE 96. 

[a] _ MDlustration.—Indifferent use 
of a skiff ferry in place of the steam 
ferry authorized under circumstances 
showing bad faith is sufficient ground 
for forfeiture. Folley vy. Gilleland, 72 
W. Va. 301, 78 SE 96. 

22. Davis v. Concordia Police Jury, 
1 La. Ann, 288; Com. v. Hulings, 129 
Pago 1.516 7A, 138. 

[a] MTlustrations—(1) To estab- 
lish a ferry a short distance from 
the place designated by the grant, 
where the change was made with the 
consent of the police jury who had 
the right to control it, is not a non- 
user. Davis v. Concordia Police Jury, 
1 La. Ann. 288. (2) Where the ferry 
owners kept a sufficient bridge dur- 
ing the time the ferry was not in 
operation, the franchise will not be 
forfeited for nonuser.’ Com. v. Hul- 
ings, 129 Pa. 317.°18 A 138, 

238. Heywood v. Berkeley L. & T. 
Impr. Assoc., 71 Cal. 349, 12 P 232. 

24. Bridgewater Ferry Co. v. 
Sharon Bridge Co., 145 Pa. 404, 22 
A 1039. 

25. Ark.—Munn y. Shults, 130 Ark. 
291, 197 SW 570; Brearly v. Norris, 23 
Ark. 514. 

Conn.—Hartford Bridge Co. v. East 
Hartford, 16 Conn. 149. ; 

Mass.—Proprietors Charles River 
Bridge v. Proprietors Warren Bridge, 
% Pick. 344 [aff 11 Pet, (U. 8.) 420, 
9 L. ed. 7738, 938]. 

N. C.—Smith v. Harkins, 38 N. C. 


exercise the francise for forty years 
amounts to an abandonment of the 
right. Smith v. Harkins, 38 N. CG, 613, 
44 AmD 83. (2) Twenty years non- 
user amounts to abandonment of 
right. Brearly v. Norris, 23 Ark. 514. 
(3) Eighteen years nonuser amounts 
to an abandonment of the right. Hart- 
ford Bridge Co. y. East Hartford, 16 
Conn. 149. ° 

Nonuser «8 ground for forfeiture 
see Supra § 42. 

27. Munn v, Shults, 130 Ark, 291), 
197 SW 570. 

28. Munn vy. Shults, 130 Ark. 291, 
197 SW 570. 

29. Finley v. Shemwell, 94 Ark. 
190, 126° SW “717; 

30. Garrett v. Ricketts, 9 Ala. 529, 

31. Willis v. Calhoun, 145 Ky. 95, 
140 SW. 199. : 

32. Golconda v. Field, 108 Tl. 419 
(in such case they may claim and 
hold under both grants without preju- 
dice to either one). 

83. School Trustees v. Tatman, 13 
Til. 27; Phillips vy. Bloomingtoh, 1 
Greene (Iowa) 498. 

34. Willis v. Calhoun, 145 Ky. 95; 
140 SW_ 199. 

[a] Dlustration.—Sst. (1909) § 1808 
(Russell St. § 5880) provides that a 
lease of a ferry right must be with 
leave of the court. The ‘Owners of a 
perpetual ferry franchise lease@ it 
without leave of the county court, but 
the court entered an order after the 
lease, which recited that the lessors 
were the owners of the franchise, 
and that it consented that they might 
lease it for a certain time. The order 


vie eae Trustees y. Tatman, 13 

Ind.—New Albany, ete RR. Com 
Huff, 19 Ind. 315; Conner vy. Paxson, 1 
Blackf, 168. 

Pa.—Douglass’ App., 118 Pa. 65, 12 
A 834; In re Ritter, etc., Werry Co. 
[4p Pan ion noe 

See also supra §§ 26, 31. 

36, rah pais v: Given, 4 J. J. Marsh. 


37. Terr. v. Reyburn, McC. (Kan.) 
134; Willis y. Calhoun, 145 Ky. 95, 140 
SW 199; Mayville v. Boonis 2 jy 
Marsh. (Ky.) 224: 
LIS Pa 65s L2mAR saa: 

[a] On an indictment for keeping 
a forry without a license, the court 
cannot try the question of forfeiture 
of the franchise. Terr. v. Reyburn, 
Lan 56a 6 


Douglass’ App., 


Mh Greer vy. Haugabook, 47 Ga. 

39. Polley v. Gilleland, 72 W. Va. 
301, 78 SE 96. 

40. Darnell vy State, 48 Ark. 321, 
3 SW 365. 

41. Terr. v. Reyburn, 1 Kan. 551. 


Quo warranto as remedy to try for- 


feiture of franchise generally see Quo 


Warranto [32 Cyc 1419]. 
42. Phillips v. 
Greene (Iowa) 498. 
43. Shemwell y. Finley, 95 Ark. 
bgt 129 SW 792. 


Bloomington, 1 


Lamar vy. Marshall County, 21 


Ala. 772; Garrett v. Ricketts, 9 Ala. 
45. 
a 772; Garrett v. Ricketts, 9 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Lamar y. Marshall County, 21. 
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§§ 45-49] 


tice of the proceedings 4* informing the owner of the 
nature of the complaint.*7 Such notice is jurisdie- 
tional,** and the mere fact that the owner is in court 
on his own motion to renew his covenant is not suf- 
ficient to give the court jurisdiction. A private 
relator in proceedings for forfeiture must show some 


III. REGULATION 


[§ 46] A. In General. The power to regulate 
and control ferries rests primarily in the legisla- 
tures of the different states,°* and is a part of the 
police power of the states,°* in the exercise of which 
each state’s power is confined to its own jurisdic- 
tion.®> The respective rights of the state and fed- 
eral governments in regard to the regulation and 
control of ferries upon navigable and boundary 
waters have been treated in a former title.°® The 
power to regulate is usually exercised through 
courts, commissioners, municipal corporations, or 
other inferior bodies.57 The exercise of the dele- 
gated power to regulate ferries does not violate a 
constitutional inhibition against the enactment of 
local or special laws.°8 
gated in terms authorizing an inferior body to regu- 
late ferries within its jurisdiction, it is sufficient if 
one terminus only is within its jurisdiction.®® Regu- 
lation need not necessarily be by ordinance or by- 
law; it may take the form of an agreement with the 
licensee.®° 

[§ 47] B. Extent of Power—l. In General. 
The state, in the exercise of its police power, may 
make such rules and regulations as may be neces- 
sary to insure that a ferry franchise shall not be 
-abused to the serious detriment or inconvenience of 
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When the power is dele- - 
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interest in himself authorizing him to prosecute the 
proceedings, in the absence of an order of court 
authorizing him to do so.®° It is no defense to quo 
warranto proceedings that the owner of the fran- 
chise had given bond for the faithful performance 
of his duties.5+ 


AND CONTROL *2 


the public.*t Regulations prohibiting the carrying 
of certain dangerous articles,®? or the continuance 
of unsanitary conditions on the boats,®? or fixing 
the hours during which the ferry shall be oper- 
ated, and the number and frequency of trips,®* are 
a valid exercise of the power. Ferries and ferry- 
men may be required under bond to do specifie things 
requisite or proper in operating a ferry,® as, for 
example, to keep safe and convenient boats, with a 
sufficient number of ferrymen, and to pay a statutory 
penalty to one unreasonably detained.*® 

[§ 48] .2. license Fees. The state may, through 
the proper authorities, require the payment of a 
license fee from ferries operating within its juris- 
diction.67 -A license fee or tax is payable only 
upon the issuing of the license, and is not taxable 
upon a riparian owner’s right to a ferry franchise 
in advance of his acting upon it.68 An annual li- 
cense fee, required by statute, becomes payable at 
yearly intervals, without giving notice to the licen- 
see, in the absence of express requirement of no- 
BCC. tie 

[§ 49] 3. Ferriage Rates. The state, either 
directly or through an inferior body to which the 
power has been delegated, may fix the rates of fer- 
riage,“ even though there is no express reservation 


46. Brown v. Given, 4 J. J. Marsh. 
(Ky.) 28; Mayville v. Boon, 2 J. J. 
Marsh. (Ky.) 224. 

Senet Brown v. Givens, 1 Dana (Ky.) 

48. Combs v. Sewell, 59 SW 526, 22 
KyL 1026, 

[a] Sufficiency of notice.—A no- 
tice is insufficient which amounts 
only to a general charge that defend- 
ant failed to comply with the law; it 
must specify in what manner he so 
failed. Com. v. Little, 6 Ky. Op. 440. 

49. Combs v. Sewell, 59 SW 526, 22 
KyL 1026. 

50. Com. v. Little, 6 Ky. Op. 440. 

[a] The remedy for injury to in- 
dividuals is ordinarily by action on 
the ferryman’s bond. Com. v. Little, 
6 Ky. Op. 440. 

51. Peo. v. Thompson, 21 Wend. 
(N. Y.) 235 [rev on other grounds 23 
Wend. 537]. 

52. Taxation of ferries see Com- 
merce § 131 et seq. 

53. Wiggins Ferry Co. v. East St. 
Louis, 102 Ill. 560; Milis v. St. Clair 
County, 7 Ill. 197; Parker v. Metro- 
politan R. Co., 109 Mass. 506; Mar- 
shall v. Grimes, 41 Miss. 27; State v. 
Hudson County, 23 N. J. L. 206 [aff 
94 N, J. L. 718]; Peo. v. New York, 
3° Barb. CUN.. Y.)' 102: 

54. New Orleans Gas-Light Co. v. 
Louisiana Light, ete., Producing, etc., 
Gos 11 5eU. 8.1650, 6.SCU 252, 29 Ted, 
516; Brownell y. Old Colony R. Co., 
164 Mass. 29, 41 NE 107, 49 AmSR 
442, 29 LRA. 169; Charles River 
Bridge v. Warren Bridge, 7 Pick. 
(Mass.) 344; Johnson v. Erskine, 9 
Tex. 1. 

55. New York Cent., etc., R. Co. v. 
Hudson County, 74 N. J. L. 367, 65 A 
860 [rev on other grounds 76 N. J. L. 
664, 74 A 954, 16 AnnCas 858]; State 
v. Faudre, 54 W. Va. 122, 46 SE 269, 
102 AmSR 927, 63. LRA 877, 1 AnnCas 


104. 
56. See Commerce §§ 43, 69, 153. 
57. Ark:—Arkadelphia Lumber Co. 


'y. Arkadelphia, 56 Ark. 370, 19 SW 
105 


. 


Ill. Wiggins Ferry Co. v. East St. 
Louis, 102 Ill. 560; Rohn v. Beards- 
town, 32 Ill. A. 407. 

Ind.—Madison v. Abbott, 118 Ind. 
337, 21 NE 28. 

Mo.—St. Louis v. Waterloo-Caron- 
delet Turnp., etc., Co., 14 Mo, A. 216. 

N. J.—Hudson County v. State, 24 
IN Jin tlas wll Se 

N. Y.—In re Union Ferry Co., 98 
Now. 139) [rev 432 Hun32]. 

N. C.—Robinson y. Lamb, 126 N. 
C..492, 36. SE229. 

Or. — Kadderly v. Multnomah 
County Ct., 32 Or. 560, 52 P 515. 

Ss. C.—Edgefield County v. Georgia- 
Carolina Power Co., 104 S. C. 311, 88 
SE 801. 

W. Va.—Huntington Chamber of 
Commerce v. Public Serv. Commn., 95 
SE. 285. 

{a] In Washington, the Public 
Service Commission Law did not re- 
peal, by implication, the Ferry Law, 
and therefore the public service 
commission has no jurisdiction over 
ferries, such jurisdiction being vest- 
ed in the county commissioners. State 
vy. Commn., (Wash.) 190 P 1012. 

58. St. Louis v. Waterloo-Caron- 
delet Turnp., etc., Co., 14 Mo. A. 216. 

59. Arkadelphia Lumber Co. Vv. 
Arkadelphia, 56 Ark. 370, 19 SW 1053; 
Parsons v. Hunt, 98 Tex. 420, 84 SW 
644 [rev (Civ. A.) 81 SW 120]. 

60. Humberstone v. Dinner, 2 Terr. 
L. 106 [app dism 26 Can. S. C. 252'): 

61. Peo. v. New York, 32 Barb. (N. 
Y.) 102; Benson v. New York, 10 
Barb. (N. Y.) 2238. 4 

[a] Assignment.—The governing 
power can exercise the same control 
over the grant when in the hands of 
an assignee as it could while en- 
joyed by the original grantee. Evans 
v. Kroutinger, 9 Ida. 153, 72 P 882, 
2 AnnCas 691. 

62. The Nassau, 188 Fed. 46, 110 
CCA 184 [certiorari den 223 U. S. 722, 
82 SCt 524, 56 L. ed. 630]. 

63. Valdés v. Grahame, 8 Porto 
Rico Fed. 417. 

64. Madison v. Abbott, 118 Ind. 


337, 21 NE 28. q 

65. Botts v. Bridges, 4 Port. (Ala.) 
274; Johnson v. Erskine, 9 Tex. 1. 

66. Koretke v. Irwin, 100 Ala. 323, 
13 S 9438, 21 LRA 787. 

67. Wiggins Ferry Co. v. East St. 
Louis, 102 Ill. 560; Madison v. Abbott, 
118 Ind. 337, 21 NE 28; Chilvers v. 
Peo., 11 Mich. 43. 

[a], In Indiana, under a general 
act for the incorporation of‘cities, it 
was held, in view of other provisions 
therein, that the delegated power ‘“‘to 
regulate ferries,’ did not include the 
power to prohibit ferries unless they 
first obtained a license from the city. 
Shallcross v. Jeffersonville, 26 Ind. 
baer Duckwall v. New Albany, 25 Ind. 

Be 

As regulation of interstate com- 
merce see Commerce §§ 141, 142. 

68. Gates v. Com., 127 Ky. 395, 105 
SW 432, 32 KyL 301. 

69.. Independence County v. Duf- 
fey, 95 Ark. 352, 129 SW 794. 

70. Right to collect tolls see supra 


nee 
71. Parker v. Metropolitan R. Co., 
109 Mass. 506; Hudson County Vv. 


State, 24 N. J. L. 718; Peo. v. New 
York, 32 Barb. (N. Y.) 102; Hunting- 
ton Chamber of Commerce v. Public 
Serv. Commn., (W. Va.) 99 SE 285. 

[a] A statute prescribing rates 
is mandatory upon the inferior body. 
Ryan v. Hobson, 182 Ky. 573, 206 SW 
785. 

[b] A patron of a ferry has such — 
an interest in a proceeding to increase 
ferry rates as gives him the right to 
challenge by appropriate proceeding 
the jurisdiction and authority of tri- 
bunal attempting to increase such 
rates. Huntington Chamber of Com- 
merce v. Public Serv. Commn., (W. 
Va.) 99, SH 285. 

[ec] In Kentucky.— “The statute 
makes the charge for a horse the 
basis of the other rates, and, when 
the charge for the horse is fixed, the 
other charges mentioned in the stat- 
ute are automatically graded accord- 
ing to this basic rate and should be 
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of such power in the legislative grant of the fran- 
chise.’* The rates so fixed must be reasonable 7° and 
to be so must allow a fair return upon the value of the 
property employed in the public service,** valued as 
of the time of the inquiry,” after setting aside a 
proper sum for depreciation and replacement."® The 
reasonableness of the rate is ultimately a question 
for the court,’7 and the order of the inferior body is 
therefore, always subject to review by the court.*® 
But ordinarily a court has no jurisdiction over the 
fixing of rates in the first instance, even though the 
ease is before it on another point,’® and if the rate 
fixed is not unreasonable, the court cannot inter- 
fere,®° The statutes in some states provide that 
rates must be fixed at the same time the ferry is 
established,®t but, under statutes so providing with- 
out further restrictions on the power, it is not neces- 
‘sary that the rates be fixed in the same order as that 
establishing the ferry.®* Rates, once established, 
may be reduced ®* upon giving notice, as required by 
statute, to the owner of the ferry,**+ which notice 
must comply with a statutory requirement that it 
contain a statement of the proposed reduction.®® 
The judgment of the court cannot go beyond the re- 
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duction proposed in the notice.8¢ Rates once fixed 
in a judicial proceeding cannot be relitigated in an- 
other similar proceeding without showing a sub- 
stantial change in conditions.*’ The power to regu- 
late fares charged at a terminus within the state 
exists over corporations, even though incorporated 
under, and claiming the protection of, the laws of 
the state on the opposite side of the river.88 


Posting rates. Some statutes require the ferry- 


man to post the rates for transportation upon the 
boat or in some conspicuous place in the approaches 
or entrance to the ferry, and impose a penalty for 
failure to do so.8®° Under other statutes the failure 
to post the rates results in a forfeiture of the right 
to collect tolls.°° But under a statute so providing, 
failure to post rates of toll does not deprive the 
ferryman of his right to collect tolls where the pas- 
senger knows the rates, does not object to them, and 
accepts the service under these circumstances. 
Such statutes have no application to ferries operating 
under a foreign charter in the absence of a definite 
and plainly expressed statutory provision requiring 
it.27 : 


IV. OPERATION 


[§ 50] A. Duties and Liabilities of Ferrymen 
Generally—1. Status as Common Carriers °**—a. Of 
Passengers. A ferryman is a common earrier of 
passengers.°* Like other common carriers the ferry- 
man is not an insurer of the passenger’s safety, but 
is required to exercise the highest degree of care, 
skill, and foresight to protect him from injury. 
As soon as a ferryman signifies his assent or readi- 


so fixed.’”” Ryan v. Hobson, 182 Ky. 
- 573, 578, 206 SW 785. 83. 


A. K. Marsh. (Ky.) 471. 
Troutman vy. Smith, 105 Ky. 


ness to receive the passenger, he becomes liable for 
his safe transit and delivery.9* Assent is a matter 
of fact for the jury to be determined upon the evi- 
dence in the ease, and its bearing upon the issue, in 
the light of such customs or usages in the receiving 
of passengers as may exist at the time and at the 
particular place.®’ The duty to protect the passen- 


129 AmSR 493, 19 LRANS 872. 
Minn.—Blakeley v. LeDuc, 19 Minn. 


[ad] In West Virginia that part of 
Public Service Commission Act au- 
thorizing the public service commis- 
sion to prescribe rates of toll for 
ferries operating in the state does 
not violate Const. art 8 § 24, relating 
to powers of county courts. Hunt- 
ington Chamber of Commerce y. Pub- 
lie Serv. Commn., 99 SH 285, *¢ 

Impairment of the obligation of 
contracts generally see Constitutional 
Law § 660. 

As regulation of interstate com- 
merce see Commerce §§ 43, 121. 

72. Proprietors Charles River 
Bridge v. Proprietors Warren Bridge, 
7 Pick. (Mass.) 344 [aff 11 Pet. (U. 
S.) .420, 9 L. ed. 778, 938]. 

73. Rohn v. Beardstown, 32 Ill. A. 
407; Port Richmond, ete., Ferry Co. 
v. Hudson County, 264 Fed. 998 (rate 
fixed held unreasonable). 

[a] The reasonableness of tolls 
fixed by public authority cannot be 
inquired into on a bill to enjoin the 
charging of excessive tolls. New- 
port Ferry Co. v. Stephens, 137 Ark. 
544, 209 SW 726. 

74. Port Richmond, etc., Ferry Co. 
v. Hudson County, 264 Fed. 998. 

75. Port Richmond, ete., Ferry Co. 
v. Hudson County, 264 Fed. 998. 

76. Port Richmond, etc., Ferry Co. 
v. Hudson County, 264 Fed. 998. 

77.- Covington — v: St. Francis 
County, 77 Ark. 258, 91 SW 186. 

[a] Reduction held unreasonable. 
—Troutman v. Smith, 105 Ky. 231, 48 
Sw 1084, 20 KyL 1134. : 

78. Robinson y. Lamb, 126 N. C. 
492, 36 SE 29, 

79. Robinson y. Lamb, 126 N. C. 
492, 36 SE 29. 

80. Port Richmond, ete., Ferry Co. 
v. Hudson County, 264 Fed. 998. 

81. Lawless v. Reese, 4 Bibb. (Ky.) 
309. 

82. Pentecost v. Miller, 7 T. B. 
Mon. (Ky.) 312; Ackler v. Oldham, 1 


231, 48 SW 1084, 20 KyL 1134. 

84. Troutman vy. Smith, 105 Ky. 
231, 48 SW 1084, 20 KyL 1134. 

85. Troutman vy. Smith, 105 Ky. 
231, 48 SW 1084, 20 KyL 1184. 

86. Troutman v. Smith, 105 Ky. 
231,48 SW 1084, 20 KyL 1184. 

87. Calhoun vy. Alexander, 156 Ky. 
597, 161 SW 980. 

88. Port Richmond, etc., Ferry Co. 
v. Hudson County, 82 N. J. L. 536, 82 
A 729 [aff 80 N. J. Ll. 614, 77 A 1046]. 

89. State v. Arkadelphia Lumber 
Co., 70 Ark. 329; 67/-SW 1011; Blan- 
chard v. Hoboken Land, ete., Co., 3 
Silv.. Sup. 22, 6 NYS 279; Wray. v. 
Rew York Cent., etc., R. Co.,.4 NYS 

oo. 


[a] Defenses.—A ferryman is not 
liable for the penalty where the 
rates fixed by the court have not 
been furnished to him by the clerk. 
State v. Arkadelphia Lumber Co., 70 
Ark, 329, 67 SW 1011. 

[b] Pleading.—A complaint in an 


action to recover the penalty should 


set forth each alleged violation as 
a separate cause of action. Wray v. 
Pennsylvania R. Co., 4 NYS 354, 

90. Addison v. Hard, 17 8S. C. L. 
ree Frazier y. Drayton, 11,S, Cy) i. 


Sl. Addison yv.ebard,, 7 S2'C. “ik 


92. Blanchard v. Hoboken Land, 
ete, -CO., 3 silly, Supe ia, 6 UNS 279) 

93. Carriers generally see Carriers 
LOC rede r pale 

94. Cal—May v. Hanson, 5 Cal. 
360, 63 AmD 135. 

Iowa.—Slimmer y. Merry, 23 Iowa 
aoe Whitmore y. Bowman, 4 Greene 

Mass.—Townsend vy. Boston, 187 
Mass. 283, 72 NE 991; Le Barron vy. 
East Boston Ferry Co., 11 Allen 312, 
87 AmD 717. 

Mich.—Meisner vy. Detroit,  ete., 
Ferry Co., 154 Mich. 545, 118 NW 14, 


181; McLean y. Burbank, 11 Minn. 
cz 

N. Y.—Brockway v. Lascala, 1 Edm, 
Sela iCasacdab, 
aed C.—Spivey v. Farmer, 3 N. C. 
_ [a] A city operating? a ferryboat 
is a common carrier. Davies v. Bos- 
ton, 190 Mass. 194, 76 NE 6638: 

_{b] County liable as common car- 
rier. Hart v. King County, 104 Wash. 
485, 177-P 344. 

[e] Boat to amusement park.—A 
company incorporated to own and 
operate ferries on a river, which also 
owns and operates a private amuse- 
ment park and steamers for the 
transportation of persons to and 
from such park, is not a common car- 
rier while engaged in transporting 
such persons to the park. Meisner 
v. Detroit, ete., Ferry Co., 454 Mich. 
545, 118 NW 14, 129 AmSR 493, 19 
LRANS 872. ; 

95. See cases infra § 54 note 26. 

96. Riley Vv, Vallejo Ferry Co., 173 
Fed. 331; May v. Hanson, 5 Cal. 360, 
63 AmD 135; Bartnik v. Erie R. Co., 
36 App. Div. 246, 55 NYS 266; St. 
John v. McDonald,.14 Can, S. GC. 1, 

_ [a] MTllustration.—(1) A person go- 
ing down the gangplank on board a 
ferryboat and being assisted by deck- 
hands on the boat is a passenger. 
Riley_v. Vallejo Ferry Co., 173 Fed. 
331; Bartnik v. Erie R. Co., 36 App. 
Div. 246, 55 NYS 266.~-(2) Accept- 
ance of a coupon detached from a 


railroad ticket is evidence of assent. 


St. John v. McDonald, 14 Can. S. @. 1, 
97. Walker v. Jackson, 10 M. & W. 
161, 152 Reprint 424, 
fa] MDlustration.—A ferryman ‘is, 


as a matter of law, under no obliga-. 


tion to put the carriage upon the boat 
or discharge it therefrom, although 
from usage this might become his 
duty, and it is properly left to the 


‘jury whether it is the duty of the 


 whigs we ot ya en. EEE EE eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 50-52] 


ger as a 
landed.?8 


Expulsion of passenger. A ferryman has no right 
to expel a passenger from a ferryboat for violating 
a rule of the company without first informing the 
passenger of the existence of the rule, nor has he 
any right to touch the person of the passenger with- 
out first notifying him that unless he leaves the boat 
such extreme measures will be resorted to.%9 
the use of only sufficient force to compel a passen- 
ger to alight at destination as required by the rules 


of the ferry is not actionable.t 
[§ 51] b. Of Goods. 


ferry.* 


ferryman as such to place the wagon 
upon the wharf or whether his lia- 
bility as ferryman ceased when the 
wagon was placed upon the slip. Wal- 
ker v. Jackson, 10 M. & W. 161, 152 
Reprint 424. 

98. Dodge v. Boston, ete., SS. Co., 
148 Mass. 207, 19 NE 373, 12 AmSR 
541, 2 LRA 83. 

[a] Zllustration.—The ferryman is 
under the duty to protect a passen- 
ger, as such, while he is upon the 
slip in leaving the boat. Dodge v. 
Boston, ete., SS. Co., 148 Mass. 207, 
19 NE 373, 12 AmSR 541, 2 LRA 83. 

99. Compton y. Van Valkenburgh, 
6tenu CO. 34 Ne J. L134. 

1. Young v. Southern Impr., etc., 
Co., 146 La. 882, °84 S 168. 

2. Ala.—Babcock v. Herbert, 3 
Ala. 392, 37 AmD 695. 

Ark.—Harvey v. Rose, 26 Ark. 3, 
7 AmR 595. 

Cal.—Griffith v. Cave, 22-Cal. 534, 
83 AmD 82; May v. Hanson, 5 Cal. 
360, 68 AmD 135. 

Ga.—Deen v. Wheeler, 7 Ga. A. 507, 
67 SE 212.. 

Iowa.—Slimmer v. Merry, 23 Iowa 
90; Whitmore v. Bowman, 4 Greene 
148. 

Mass.—Le Barron v. Hast Boston 
Ferry Co., 11 Allen 312, 87 AmD 717, 

Mo.—Pomeroy v. Donaldson, 5 Mo. 
36. 

_Oh.—Wilson v.. Hamilton, 4 Oh. St. 
122, 

Pa.—Smith v. Seward, 3 Pa. 342; 
Bauer v. Verona Ferry Co., 33 Pa. 
Super. 607. J 

S. C.—Cohen v. Hume, 12 S. C. L. 
439: Miles v. James, 12 S. Cis 157. 
But see Rutherford v. McGowen, 10 
Ss. Cc. L. 17 (where the court was 
evenly divided). 

Tenn.—Sanders vy. Young, 1 Head 
218, 73 AmD 175. 

Tex.—Albright v. 

Eng.—Walker v._ Jackson, 
& W. 161, 152 Reprint 424. 

“We have been wholly unsuccess- 
ful, after very. careful research, in 
finding where it was even doubted 
that a ferryman, occupying a Pposl- 
tion in a line of public travel, and 
holding himself out for general em- 
ployment, was not a common car- 
rier, and, as such, subject to all the 
liabilities incident to that position. 

That he is such is unqualifiedly as- 
serted by the best text-writers, and 
enforced in a large number of decided 
cases.” . Wilson v. Hamilton, 4 Oh, St. 

ae HOH . : 
(Oe poeryiien in the exercise of this 
franchise as to property received on 
their boats are exercising a ealling 
in many respects analogous to that 
‘of common Car Tens and in Sales 

e held to similar responsibilities. 
finstman vy. Black, 14 Ill. A. 381, 384. 

3. Ala.—Garner v. Green, 8 Ala. 
96; Babcock v. Herbert, 3 Ala. 392, 37 


AmD 695. 


Penn, 14 Tex. 290. 
10° ME: 


passenger continues until he has been 


By the great weight of 
authority, a ferryman is a common earrier of goods,” 
and like other common carriers is an insurer of the 
property committed to his care and is responsible 
for all injuries to it, except such as may be caused 
by the act of God or a public enemy.® 
wise where the ferry is a private, not a public, 
Some decisions, however, limit the applica- 
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on his part.® 


But 


er.® 


It is other- 


Ark.—St. Paul F. & M. Ins. Co. v. 
Harrison, 140 Ark. 158, 215 SW 698; 
wey, v. Rose, 26 Ark. 3, 7 AmD 


{ : 
Ga.—Deen v. Wheeler, 7 Ga. A. 507, 
67 SE 212. 
Iil.—Fisher vy. Clisbee, 12 Ill. 344. 
Ky.—Hall v. Renfro, 3 Metce. 51. 
Miss.—Powell v. Mills, 37 Miss. 691. 
Det re alee v. Donaldson, 5 Mo. 


N. J.—Dudley v. Camden, ete., 
Bae) Co. 45 IN: J. L. 368, 46 AmR 
7 


Be C.—Spivey v. Farmer, 3 N. C. 
Od. 

Pa.—Bauer v. Verona Ferry Co., 33 
Pa. Super. 607. . 

S. C.—Peixotti v. McLaughlin, 32 
Sarc, 2ii.) 468, °4% AmD: 5633) Little= 
john v. Jones, 27 S. C. L. 365, 39 AmD 
132; Clarke v. Edisto Island Ferry 
Co. 22'S. C. lis 300% Cohen’ v. Hume, 
12 S.C. L. 489; Miles v. James, 12 S. 
C. L. 157; Cook v. Gourdin, 11 S. C. L. 
19; Rutherford v. McGowen, 10 S. C. 
bas Lt 

Tex.—Albright v. Penn, 14 Tex. 290. 

Eng.—Oakley v. Portsmouth, etc., 


Steam Packet Co., 11 Exch. 618, 156 


Reprint 977; Walker v. Jackson, 10 
M. & W. 161, 152 Reprint 424; Amies 
v. Stevens, Str. 128, 938 Reprint 428. 

See also infra § 54 note 26; § 59. 

4 St. Paul F. & M. Ins. Co. v. Har- 
rison, 140 Ark. 158, 215 SW_ 698; 
Self v. Dunn, 42-Ga. 528, 5 AmR 544. 
See also infra § 61. 

[a] But even the owner of a pri- 
vate ferry, operated to accommodate 
those passing over a road which is 
not a public highway, may, by under- 
taking for hire to carry all persons 
indifferently, render himself liable as 
a common carrier. Hall v. Renfro, 3 
Metc. (Ky.) 51; Littlejohn v. Jones, 
27 3. C. L. 365, 39 AmD 132. 

5. The Nassau, 182 Fed. 696, 698 
[rev on other grounds 188 Fed. 46, 
110 CCA 184 (writ of error den 223 
Ww. Se 722, 82 SCtib24, "56 Li. ed, 630); 

“The individual maintaining the 
ferry would be a common carrier in 
the sense that he could not refuse to 
carry any person properly applying 
within the law for passage. He would 
be bound to use care and avoid neg- 
ligence, in so far as the obligatioft 
rested upon him to perform such 
duties toward the passengers, and to 
be responsible to the extent that the 
statutes and public policy mht de- 
termine for the persons and property 
within the scope of the service ren- 
dered. On the other hand, such a 
ferry corporation would not be re- 
sponsible in the way in which a rail- 
road or steamboat line is responsible 
for goods committed to its care. It 
would not be a common carrier in the 
sense of receiving into its own control 
and charge goods for transportation, 
to be given out of its control at the 
end of the route. The control of the 
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tion of this doctrine and hold that while a ferryman 
is a common carrier in the sense that he cannot 
refuse transportation of goods to any person apply- 
ing therefor, he does not assume the obligation of a 
common earrier with reference to the transportation 
of goods, but is liable only in case of neglect or fault 
Where a ferryman carries property 
gratuitously, he is liable for gross negligence only.® 
As in the ease of transportation of passengers, lia- 
bility attaches as soon as there is assent to receive 
the goods for transportation.’ 
regard to animals is the same as in the case of other 
property,’ except where the loss or injury is due to 
the animal’s own restiveness or viciousness of tem- 


His responsibility in 


[§ 52] 2. Duty to Operate Ferry. The accept- 
ance of a ferry franchise imposes upon the grantee 
the duty of operating the ferry,!° which duty is of 
course limited to the extent to which the grantee has 


ferryboat is limited and applies only 
to matters connected with the navi- 
gation of the boat and the furnish- 
ing of a place or highway for the 
purpose of transportation. Harvey v. 
Rose, 26-Ark. 3, 7 AmR_595; White v. 
Winnisimmet Co., 7 Cush. (Mass.) 
155; Wyckoff v. Queens County Ferry 
Co., 52 N. Y. 32, 11 AmR 650. In this 
way the rights and responsibilities of 
a ferry are much nearer those of a 
toll road or bridge, where the charge 
is for a right to use—that is, to en- 
joy—a public highway, including pro- 
pulsion; that is, the force necessary 
for actual transportation.” ‘The Nas- 
sau, supra. 

. Self v. Dunn, 42 Ga. 528,5 AmR 
544; Dudley v. Camden, ete., Ferry, 
ete., Co., 42 N. J. L. 25, 36 AmR 501. 

7. Cohen v. Hume, 12 S. C. L. 439; 
Wilson v. Alexander, 115 Tenn. 125, 
88 SW 935. 

{a] Dlustrations.—(1) A ferryman 
becomes responsible for the safety of 
a team which undertakes to use the 
ferry as soon as the operator of the 
ferry directs the driver of the team 
to drive upon the ferryboat. Wilson 
v. Alexander, 115 Tenn. 125, 88 SW 
935. (2) The ferryman’s liability as 
a common carrier was held to attach, 
although the vehicle was only upon 
the slip and was being driven by the 
servant of the owner. Cohen v. Hume, 
12 8. Cc. L. 4389. (3) A ferryman is, 
as a matter of law, under no obliga- 
tion to put the carriage upon the 
boat or discharge it therefrom, al- 
though from usage this might become 
his duty, and it is a question for the 
jury whether it is the duty of the 
ferryman, as such, to place the wagon 
upon the quay or whether his liability 
as ferryman ceases when the wagon 
is placed upon the slip. Walker v. 
Sh poesia 10 M. & W. 161, 152 Reprint 

8. Wilson v. Hamilton, 4 Oh. St. 
722; Bauer v. Verona Ferry Co., 33 
Pa. Super. 607. 

[a] The act of swimming cattle 
across a river is no part of the duties 
required of a ferryman by law, and 
he could not be held liable for its 
nonperformance. Hinstman y. Black, 
14 Tll. A. 381. 

Mee Hall v. Renfro, 3 Metc. (Ky.) 

10. Charles River Bridge v. War- 
ren Bridge, 11 Pet. (U. S.) 420, 9 L. 
ed. 773, 938; Peo. v. Brooklyn As- 
sessors, 111 N. Y. 505, 19 NE 90, 2 
LRA 148 [aff 47 Hun 383, 14 NYSt 
623, 19 AbbNCas 158]; Matter of 
Wheeler, 62 Misc. 37, 115 NYS 605 
{aff 137 App. Div. 894 mem, 121 NYS 
1143 mem]; State v. Feckham, 9 R. I. 
1; Payne y. Patrick, 3 Mod. 289, 87 
Reprint 191, 2 Salk. 719, 91 Reprint 
603, 1 Show. 257, 89 Reprint 549. 

[a] Railroad ferry.—If the own- 
er of the ferry is a railroad and its 
charter directs the operation of the 


4 
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lawful right and power to operate.41 Mandamus 
lies to compel the operation of a ferry.1? It has also 
been said that failure on the part of the owner of the 
franchise to operate the-ferry is an indictable of- 
fense.1® 

Waiver by state. The duty is an obligation to 
the state 14 which can be waived only by the state,’ 
and such waiver will not be presumed without the 
use of language in some statute clearly expressing 
or implying it.1¢ It will not be inferred from the 
omission of officers of the state to take steps for 
enforcing the duty.** 

[§ 53] 38. Duty to Transport. It is the duty of 
a public ferryman to transport passengers at all 
reasonable hours and without unnecessary delay,'® 
and any person who is refused transportation or un- 
reasonably delayed may maintain an action for the 
damages sustained,!® upon allegation and proof that 
the toll was either paid or tendered.?° The statutes 
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x [§§ 52-54 
in some states provide a penalty to be recovered in 
such cases by the injured party,?4 which remedy has 
been held to be cumulative, and no bar to an action 
on thé case for damages.?? In eases of refusal to 
transport across boundary waters between states, 
the statutory remedy can be invoked only where the 
refusal was to transport from the state where the 
statute is operative.2? No duty of transportation 
rests upon a private ferry.*4 

[§ 54] 4. Safety of Passengers and Property— 
a. Care Required in General.2> A ferryman must 
exercise the utmost care, skill, and vigilance in man- 
aging his boat and in providing against injury to 
passengers and property while in course of trans- 
portation, and failure in duty in this respect result- 
ing in injury to a passenger or to property renders 
the ferryman liable in an action for damages.?* Neg- 
ligence in operation often consists of a number of 
concurring elements, no one of which by itself is 


ferry as a part of the railroad sys- 
tem, the railroad will not be allowed 
to discontinue the ferry, and to con- 
tinue the operation of the rest of its 
line, even though the operation of 
the ferry is unprofitable. Brownell 
v. Old Colony R. Co., 164 Mass. 29, 
41 NE 107, 49 AmSR 442, 29 LRA 169. 

11. Matter of Wheeler, 62 Misc. 37, 
115 NYS 605 [aff 1387 App. Div. 894 
mem, 121 NYS 1143 mem]. 

[a] MTlustrations.—(1) Where a 
statutory grant of a ferry franchise 
provides for its assignment by lease, 
and for operation by the lessee, the 
duty of performance resting on the 
grantee is so far limited. Matter of 
Wheeler, 62 Misc. 37, 115 NYS 605 
[aff 137 App. Div. 894 mem, 121 NYS 
1143 mem]. (2) Where the statutory 
grant of a ferry franchise, providing 
for its assignment by lease, also pro- 
hibits an assignment of the lease 
without the consent of the lessor, an 
assignee of the lessee holding under 
an assignment made without consent 
of the lessor has no right to operate 
under the franchise, and is therefore 
under no duty to operate. Wurster v. 
Mew York, 66 Misc. 541, 115 NYS 192 
[aff 136 App. Div. 408, 120 NYS 1029]. 

12. Brownell v. Old Colony R. Co., 
164 Mass. 29, 41 NE 107, 49 AmSR 
442, 29 LRA 169. ; 

[a] Mandamus will lie where the 
ferry franchise is blended with a 
railroad franchise, and where the for- 
feiture of the ferry franchise for 
nonuser would leave the grantee in 
full enjoyment of his privileges un- 
der the railroad charter, to the detri- 
ment of the public interest. Brownell 
v. Old Colony R. Co., 164 Mass. 29, 
41 NE 107, 49 AmSR 442, 29 LRA 169. 

13. Charles River Bridge v. War- 
ren Bridge, 11 Pet. (U. S.) 420, 9 L. 
ed. 773, 938. 

14. Brownell v. Old Colony R. Co., 
164 Mass. 29, 41 NE 107, 49 AmSRe* 
442, 29 LRA 169. 

15. Brownell v. Old Colony R. Co., 
164 Mass. 29, 41 NE 107, 49 AmSR 
442, 29 LRA 169. 

16, Brownell v. Old Colony R. Co., 
164 Mass. 29, 41 NE 107, 49 AmSR 
442, 29 LRA 169. 


17. Brownell v. Old Colony R. Co., | 


164 Mass. 29, 41 NE 107, 49 AmSR 
442, 29 LRA 169. : 

[a] Illustration. — Omission by 
officers of the state to take action to 
compel operation of a ferry for 
twenty years after abandonment does 
not constitute a waiver. Brownell v. 
Old Colony R. Co., 164 Mass. 29, 41 
NE 107, 49 AmSR 442, 29 LRA 169. 

18. Ala.—Koretke v. Irwin, 100 
Ala. 328, 13-S 948, 21 LRA 787; Pate 
vy. Henry, 5 Stew. & P. 101. 

Ark.—State vy. Sewell, 45 Ark. 387; 
Jabine v. Midgett, 25 Ark. 474. 

Towa.—Slimmer v. Merry, 23 lowa 
90. 


Ky.—Warner y. Ford Lumber, etc., 
Coz, (123 aSy. 103,\ Paleo IS We 65054 79 


Kyl 527, 12 LRANS 667; Reeves 
vy. Little, 7 Bush 469, 
-Tenn.—Wallen  y. McHenry, 3 
Humphr, 245. 
Eng. — Churchman vy. Tunstal, 


Hardres 1638, 145 Reprint 432. 

[a] Duty to transport after night- 
fall—A ferryman is bound to trans- 
port passengers after nightfall, un- 
less there is some further sufficient 
excuse for not doing so. Koretke v. 
Irwin, 100 Ala. 323, 13 S 948, 21 LRA 
787; Pate v. Henry, 5 Stew. & P. 
(Ala.) 101. : 

19. Jabine v. Midgett, 25 Ark. 474. 

{a] High water as an excuse for 
delay.—A delay of fourteen hours in 
crossing a passenger was held not to 
be justified merely on account of the 
existence of high water. Jabine v. 
Midgett, 25 Ark. 474. 

20. Pain v. Patrick, 3 Mod. 289, 
87 Reprint 191, 2 Salk, 719, 91 Reprint 
603, 1 Show. 248, 255, 89 Reprint 549. 

21. Koretke vy. Irwin, 100 Ala. 323, 
13 S 9438, 21 LRA 787; Pate v. Henry, 
5 Stew. & P. (Ala.) 101. 

22. Wallen v. McHenry, 3 Humphr. 
(Tenn.) 245. ° 
yaa Reeves vy. Little, 7 Bush (Ky.) 

on 

Power to regulate and control not 
extraterritorial see supra § 49. 

24. Meisner v. Detroit, etc., Ferry 
Co., 154 Mich. 545, 118 NW 14, 129 
AmSR 498, 19 LRANS 872. See also 
supra § 2. 

{a] Ferries to amusement parks.— 
Where a ferry is operated simply for 
the purpose of furnishing transporta- 
tion to a private amusement enter- 
prise, the ferry partakes of the char- 
acter of the enterprise it serves, and 
anyone may be refused transporta- 
tion at the pleasure of its owner. 
Meisner v. Detroit, ete., Ferry Co., 154 
Mich. 545, 118 NW 14, 128 AmSR 493, 
19 LRANS 872. 

25. See also generally Carriers 
§§ 129-166; 1294-1322. 

26. U. S.—Riley v. Vallejo Ferry 
Co., 173 Fed. 331, 

Ind.—Louisvilie, ete., Ferry Co. v. 
Nolan, 135 Ind. 60, 34 NE 710. 

La.—Richarme v, Union Ferry Co., 
4 Ta. A. (Orleans) 6; Flesh v. Union 
Ferry Co., 2 La. A. (Orleans) 359. 


Mass.—Townsend v. Boston, 187 
Mass. 283, 72 NE 991. 
Minn.—McLean vy. Burbank, 11 


Minn. 277. 
Miss.—Powell v. Mills, 37 Miss. 691. 
N. J.—Bunce v. Pennsylvania R. 
Co., 85 N. J. L. 367, 88 A 1078; Peters 
v. Philadelphia, etc., Ferry Co., 77 N. 


J. Li. 540, 72 A 106. 
N. Y.—Meisle v. New York Cent., 


ete; | RACos 2S UNE ono it,, a4, ING 
347, AnnCasi918H 1081; ,Hawks vy. 
Winans, 74 N. Y. 609; Cleveland vy, 


New Jersey Steamboat Cow, 68 NY, 


306,,125 N. Y. 299, 26 NE 327: Haz- 
man v. Hoboken Land, etc., Co., 50 N. 
Y. 53; Ferris v. Union Ferry Co., 36 
N. Y. 312; Cash v. New York Cent., 
etc., R. Co., 56 App. Div. 473, 67 NYS 
823; Mueller v. Tenth, etc., St. Ferry 
Co., 46 App., Div. 560, 61 NYS 986; 
Bartnik v. Erie R. Co., 36 App. Div. 
246, 55 NYS 266; Tonkins vy. New 
York Ferry Co., 47 Hun 562 [aff 113 
N. Y. 653 mem, 21 NE 414 mem]; 
Hawks v. Winans, 42 N. Y. Super. 451 
[aff 74 N. 
v. New York Cent., ete, R. Co., 86 
NYS 746; Snelling v. Brooklyn, ete., 
Ferry Co., 13 NYS 398 faff 128 N. Y. 
579 mem, 28 NE 250]; Brockway, v. 
Lascala, 1 Edm. Sel: Cas. 135. 

i C.—Cook v. Gourdin, 11 §. C. L. 


. John y. MacDonald, 14 
Cane Si.aCan 


[a] Failure to have gangplank in 

position in a badly lighted passage- 
way is evidence of negligence. Dough- 
erty v. New York Cent., etc., R. Co., 
86 NYS 746. 
_ (b] Failure to secure gangplank 
is evidence of negligence. Peters vy. 
Philadelphia, etc., Ferry Co., 77 N. J. 
L. 540, 72 A 106: 

[c] Suddenly changing gangplank. 

—Suddenly to lower the bridge used 
for exit from the boat as a passenger 
is about to step upon it is evidence 
of negligence. Hawks v. Winans, 74 
N. Y. 609. 
{d] Failure of deck hands to warn 
passengers not to board a boat on the 
point of starting is evidence of negli- 
gence. Riley v. Vallejo Ferry Co., 173 
Fed. 331. 5 

{e] Failure to secure boat to its 
mooring is evidence of negligence. 
Peters v. Philadelphia, ete., Ferry Co., 
77 N. J. L. 540, 72 A 106; Mueller v. 
Tenth, ete., St. Ferry Co., 46 App. 
Div. 560, 61 NYS 986. 

[f] Difference in level between 


boat deck and ferry bridge is evidence ~- 


of negligence. Bunce vy. Pennsylvania 
Rip Goi 85ON.S dea 361 s8S, Av LON Same 

[g] Failure to block a wagon so 
that it runs back on to another wagon 
is evidence of negligence. Townsend 
v. Boston, 187 Mass. 288, 72 NE 991. 

[h] Striking of a_ ferryboat 
against the slip with unusual vio- 
lence, and when there is no excep- 
tional weather or tide to make the 
landing difficult, is sufficient evidence 
of negligence to warrant a recovery 
by a passenger who is thrown and 
injured. Cash v. New York Cent., 
ete, Co.,,'56 App. Div. 473) 67 INYS 
823; Snelling v. Brooklyn, etc., Ferry 
eee NYS 398. q 

i 
before the bridge is properly adjust- 
ed to the level of the boat is evidence 
of negligence. 
Land, etc., Co.,'50 N.. %. 53. 

{j] Failure to have employee at 


00999 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Y. 609 mem]; Dougherty 


Ordering teams off the boat 


Hazman v. Hoboken > 
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§§ 54-55] 


sufficient evidence of actionable negligence.2? It is 
not necessary that the ferryman should have had no- 
tice that a failure to take certain precautions would 
result in accident, if the possibility of its happening 
was clear to the ordinarily prudent mind.** A ferry- 
man is chargeable with knowledge that animals are 
easily frightened,?® and that automobiles may not 
be, at all times, under adequate control.8° But 
where the accident is an extraordinary one that 
could not reasonably have been anticipated as result- 
ing from the ferryman’s alleged negligent act, the 
ferryman is not liable.*! | The hability of a ferry 
owner for the acts of another on the boat are gov- 
erned by the usual rules as to the liability of a mas- 
ter for the acts of his servant.*? There must be 
proof that the negligent act was the act of an em- 
ployee,?* and that the employee’s act was within 
the course and scope of his employment.** <A tres- 
passer is not entitled to the same degree of care on 
the part of the ferryman as is due to passengers, 
and those rightfully on the premises.*° 

Collisions. Ferries are subject to the same rules 
as other vessels with regard to moving cautiously or 
coming to anchor to avoid collisions with other ves- 


exit bar is evidence of negligence. anticipated. 


Richarme vy. Union Ferry Co., 4 La. 
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Cleveland v. New Jer- 
sey Steam-Boat Co., 125 N. Y. 299, 26 


[25 C.5.] 1077 


sels, in cases of fog or darkness.** But it has been 
said that a ferryboat may be justified in leaving her 
dock upon her regular trips in fog or darkness, 
and moving cautiously in her usual course, when it 
eect be improper for vessels in other service to do 
so. 

Jettison. If a ferryman overloads the boat and 
the property is lost, the ferryman is liable, although 
the property was thrown overboard to save the pas- 
sengers, but he is not liable if the boat is not over- 
loaded and the necessity for casting the property 
overboard arises from an act of God.%° 

[§ 55] b. Sufficiency and Safety of Boats. A 
ferryman must provide a sufficient boat or boats to 
accommodate the usual traffic at his place of busi- 
ness without unreasonable delay.*® He must use due 
care in keeping his boats in good repair and run- 
ning order,*® and in a safe condition, free from 
anything likely to cause injury to passengers or 
their property.*4 But mere failure to provide suf- 
ficient seats for all passengers that a boat ean 
safely carry is not of itself proof of negligence.*? 
He is not required to put himself to unreasonable 
expense and trouble to guard against all possible 


219; 73: AmD 175. 
40. Slimmer v. Merry, 23 Iowa 90. 


A. (Orleans) 6. NE 327. 41. U. S—rThe Pilot Boy, 23 Fed. 
[k] Letting down exit bar before 32. See Master and Servant [26 |103; The Nederland, 7 Fed. 926. 

securing boat is evidence of negli- | Cyc 1518]. Towa.—Whitmore v. Bowman, 4 

gence. Flesh vy. Union Ferry Co., 2 33. Joy v. Winnisimmet Co., 114] Greene 148. 

La. A. (Orleans) 359; Ferris v. Union | Mass. 63; Cleveland v. New Jersey La.—Lobdell v. Bullitt, 13 La. 348, 

Ferry Co., 36 N. Y. 312; St. John v. | Steam-Boat Co., 68 N. Y. 306. 33 AmD 567. 


MacDonald, 14 Can. S. C. 1. [a] 
Liability as insurer for loss of 
property see supra § 51. 


27. Aiken v. Scuthern Pac. Co., 104 | the servant 


Tilustration. — (1) 
that the chain securing the passage- 
way had been removed, but not by 
in charge, 


Evidence Mass.—Townsend y. Boston, 187 


Mass. 283, 72 NE 991; Rosen v. Bos-' 


ton, 187 Mass. 245, 72 NE 992, 68 
is not suffi- | LRA 153; Peverly v. Boston, 136 
Mass. 366, 49 AmR 37; Simmons v. 


agedon, 29 SY. 

{a] Striking of boat against slip, 
in itself without other evidence, is 
not sufficient evidence to establish 
the negligent operation of the ferry. 
Aiken v. Southern Pac. Co., 104 La. 

peta NAL mots a bs 

28. Meisle v. New York Cent., etc., 
R. Co., 219 N. Y. 317, 114 NE 347, Ann 
Cas1918E 1081. 4 

29. Sparkman v. Graham, 79 Miss. 
876, 30 S 713; Wilson v. Alexander, 
115 Tenn. 125, 88 SW 935. 

[a] Illustrations. — (1) A ferry- 
man on whose boat mules were being 
driven, which, in backing, pushed the 
poat from under them, and were 
drowned, was negligent in having his 
poat secured to the’ bank, in per- 
mitting holes through which water 
could be seen to be in the floor of the 
boat, and in not anticipating that the 
mules might back off the boat before 
they were safely upon it. Wilson v. 
Alexander, 115 Tenn. 125, 88 SW 935. 
(2) It is negligent for the owner of 
a ferry, which has to pass under a 
rope stretched across the river, not 
to take precautions against the rope 
frightening horses on board. Svark- 
man v. Graham, 79 Miss. 376, 30 S 
718. 

30. Meisle v. New York Cent., etc., 
R, Con 219 Ney. 317, 114 NE 347, Ann 
Casi1918E 1081. : 

[a] Automobile starting up and 
pushing passenger through open 
ganeway into water is a result which 
could reasonably, have been foreseen, 
from having automobile on. board 
without blocking it or exercising Ssu- 
pervision over it. Meisle v. New York 
Cent., etc., R. Co., 219 N. Y. B17, bl LA: 
NE 347, AnnCasi918H 1081. 

31. Cleveland v.. New Jersey 
Steam-Boat Co., 125 N. Y. 299, 26 NE 


27. 
: tad Being pushed through open 
- gangway into the water by passen- 


rowding to the edge of the boat 
ee the eiorent of starting, to see an~ 
other passenger who had fallen over- 
board in attempting to jump off the 
‘poat as it started, is not a result of 
the ferryman’s method of operation 
which could reasonably have been 


of 


cient proof of negligence on the part 
the company. Joy v. Winnisim- 
met Co., 114 Mass. 63. (2) Displac- 
ing of gate across gangway by un- 
authorized third person will not ren- 
der ferryman liable for injuries re- 
sulting therefrom. Cléveland v. New 
Jersey Steamboat Co., 68 N. Y. 306. 


34. Scanlon v. Suter, 158 Pa. 275, 
27 A 963. 
[a]. Illustration.— Injuries to a 


passenger resulting from unlawful 
violence on the part of employee out- 
side of the line of his duty, and com- 
mitted without the authority or con- 
sent of the ferry owner, cannot be 
compensated for in damages in an 
action against the ferry owner. Scan- 
lon v. Suter, 158 Pa. 275, 27 A 963. 
35. Malloy v. Staten Island Rapid 
Transit R. Co., 78 Hun 166, 28 NYS 


19), 

[a] Dlustration.—A person sitting 
upon the edge of the wharf fishing, 
with his legs hanging over, and 
while in this position injured by a 
ferryboat entering the slip is a tres- 
passer, and under the circumstances 
not entitled to recover. Malloy v. 
Staten Island Rapid Transit R. Co., 
78 Hun 166, 28 NYS 979. 

36. Hoffman v. Union Cox; 
68) Next B85. 

Navigation of ferryboat in fog see 
Collisions §$§ 186, 190. 

37. Hoffman v. Union Ferry Co., 
68 N. Y. 385. 

Speed of ferrybkoat in fog see Col- 
lision § 202. 

38. Mouse’s Case, 12 Coke 63, 77 
Reprint 1541. 

Jettison generally see Shipping [36 
Cye 241]. 

39. U. S.—Burton v. West Jersey 
Ferry Co., 114 U. S. 474, 5 SCt 960, 29 
L. ed. 215. 

Ala.—Taylor v. Rushing, 2 Stew. 
160. 

Ark.—State v. Sewell, 45 Ark. 387. 

Miss.—Richards v. Fuqua, 28 Miss. 
792, 64 AmD 121. 

N. Y.—Weet v. Brockport, 16 N. Y. 
161 note. 

Pa.—Bauer v. Verona Ferry Co., 33 
Pa. Super. 607. " 

Tenn.—Sanders v. Young, 1 Head 


Ferry 


New Bedford, etc., Steamboat Co., 100 
Mass. 34. 

Miss.—Richards v. Fuqua, 28 Miss. 
792, 64 AmD 121. 

Mo.—Burke y. St. Louis Southwest- 
ern R. Co., 120 Mo. A. 683, 97-SW 981. 

.N. Y.—Crocheron v. North Shore 
Staten Island Ferry Co., 56 N. Y. 656; 
Dougan v. Champlain Transp, Co., 56 
N. Y. 1; Caldwell v. New Jersey 
Steamboat Co., 47 N. Y. 282; Garoni 
v. Compagnie Nationale de Naviga- 
tion, 14-NYS 797 [aff 131 N. Y..614 
mem, 30 NE 865 mem]. 
ae C.—Wilson vy. Shulkin, 51 N. C. 

Pa.—Fearn v. West Jersey Ferry 
Cos; 143 Pal 122,522-41708, 13's aARA 
366; American SS. Co. v. Landreth, 
102 Pa. 131, 108 Pa. 264, 48 AmR 196; 
arg vy. The Netherland, 14 Phila. 
01. 

Tenn.—Wilson v. 115 
Tenn. 125, 88° SW 935. 

Eng.—Willoughby v. Horridge, 12 
oe 742, 74 ECL 742, 142 Reprint 
252. 

[a] Exposed spike.—It was held 
to be negligence to have an iron 
spike exposed on a ferryboat, where 
animals which were being transport- 
ed could be injured thereon. Wilson 
v. Shulkin, 51 N. C. 375. 

[b] Ice and snow.—(1) A prima 
facie case entitling plaintiff to go to 
the jury is made out by showing the 
existence of a slippery condition of 
a dangerous character, and so ex- 
tensive or solid as to preclude the. 
possibility of its being overlooked 
by the ferryman in the exercise of 
due care. Rosen v. Boston, 187 Mass. 
345, 12 NE 992, 68 LRA 158. (2) It 
is not negligence on the part of the 
ferryman for his boat to be in a 
slippery condition during a snow- 
storm, where there is no defect in the 
construction of the boat nor any ac- 
cumulation of ice or snow from pre- 
vious storms. Fearn v. West Jersey 
Ferry Co., 143 Pa. 122, 22 A 708, 13 
LRA 366, 

42. Burton v. West Jersey Ferry 
Co., 114 U. S. 474, 5 SCt 960, 29 L. ed. 
205. 


Alexander, 


1078 [25C.J.] 
accident,** nor, on the other hand, is it necessary 
that he should have had notice of the particular 
method in which an accident would occur, if the 
possibility of an accident was clear to the ordinarily 
prudent eye.** The application of these rules is lim- 
ited to cases where the loss or injury arises in the 
operation of the ferry and to~one entitled to its 
service.*® Where a city operates a ferry, its duty 
as a common carrier of passengers with reference 
to the care required to keep boats in a safe con- 
dition is greater than the duty of care required of 
it to keep its highways free from defects.*¢ 

[§ 56] ¢. Safety of Means and Appliances. A 
ferryman must equip his boat with such guard 
rails, chains, barriers, and other appliances as are 
necessary to secure the safety of passengers and 
property in transportation,47 but not the safety of 
trespassers on the boat while it is moored to- its 
Janding.*® It is not necessary that the ferryman 
should have had notice that his failure to provide 
safeguards would result in accident, if the possi- 
bility of accident should have been foreseen.*® But 

43. Meisle v. New York Cent., etc., 


R. Co., 219 N. Y. 317, 114 NE 347, Ann 
Cas1918E 1081. 


chain. 
358, 
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negligence cannot be predicated on the use of the 


means afforded passengers to land, where such means 
have been in common use for many years, and had 
never been found to be dangerous or ineffective.5° 
Statutory requirements in some states as to the 
equipment of boats, and regulations passed by prop- 
erly authorized boards or commissions, will affect 
the issue whether sufficient care in this respect has 
been used in a particular case,®1 but it has been 
held that an order of court pursuant to such stat- 
utes, excusing the keeper of a ferry from having 
certain appliances on his boat, does not release 
him from any part of his liability at common 
law.5? Where the duly authorized board makes no 
requirement as to particular appliances, that fact 
gives rise to a presumption which is entitled to some 
weight in determining the question of legal duty.5* 

[§ 57] d. Safety of Landings and Approaches. 
A ferryman must maintain safe and suitable landing 
places for the ingress and egress of passengers and 
teams,°* and his liability for maintenance of an 
unsafe landing place attaches, even though the own- 


the boat through a defective guard| three feet above the sill, was held 
Sturgis v. 
30 A 976, 27 LRA 390. 


165 Pa. 
(2) A 


Kountz, Sufficient, and the ferry company was 


not liable for the death of a child 


44. Meisle v. New York Cent., etc., 
R. Co., 219 N. Y. 317, 114 NE 347, Ann 
Cas1918E 1081. 

45. Evans v. Goodrich, 46 Minn. 
388, 49 NW 188. 

[a] Assumption cf risk.—An em- 
Ployee of an independent contractor 
employed by a company operating a 
ferryboat known to be without rail- 
ings assumes the risk of traveling on 
the boat and cannot recover against 
the company for the loss of his team 
by drowning. Weber v. City Water 
Cor, 2067 Tle oA 41.7. 

46. Rosen y. Boston, 187 Mass, 245, 
72 NE 992, 68 LRA‘158. 

[a] Reason for rule.—‘‘We are of 
opinion that in respect to keeping 
this part of the deck in a fit condi- 
tion for passengers gcing over it, the 
degree of care due on the part of 
the city as a ‘common earrier is 
greater than that due from a town 
to keep its highways free from de- 
fects, poth from the fact that this 
passageway is small, that passengers 
gc over it in a crowd, and that the 
defendant’s liability is conceded, for 
the purposes of this case, to be that 
of a carrier of passengers.’ Rosen Vv. 
Boston, 187 Mass. 245, 247, 72 NE 992, 
68 LRA 153. 

47. U. S—Holmes v. Oregon, etc., 
R. Co., 5 Fed. 523, 6 Sawy. 276. 

Cal.—Griffith v. Cave, 22 Cal. 534, 
83 AmD 82. 


Ill.—Fisher v. Clisbee, 12 -Ill. 344. 
Mass. — Peverly v. Boston, 136 
Mass. 366, 49 AmR 37; Lewis v. 


Smith, 107 Mass. 334. 

Miss.—Powell v. Mills, 37 Miss. 691. 

N. Y.—Meisle v. New York Cent., 
Ctezet.Co;,, 289" Na oY. 319,0014. NH 
347, AnnCas1918E 1081; Wyckoff v. 
Queens County Ferry Co., 52 N. Y. 
32, 11 AmR 650; Tonkins v. New 
York Ferry Co., 47 Hun 562 [aff 113 
N. Y. 653 mem, 21 NE 414 mem]; 
Hazman vy. Hoboken Land, etc., Co., 2 
Daly 130; Short v. Knapp, 2 AbbPrNS 
241, 

Oh.—Wilson v. Hamilton, 4 Oh. St. 
722. 

Pa.—Amos v. Delaware River Ferry 
Co., 228° Pa. 362, 77 A 12; Sturgis’ v. 
Kountz, 165 Pa. 358, 30 A 976, 27 
LRA 390. 

Tenn.—Sanders v. Young, 1 Head 
219, 73 AmD 175. . 

Eng.—Willoughby v. Horridge, 12 
C; B. 742, 74 HCL 742, 142 Reprint 
252. 

[a] Defective barriers on boat.— 
(1) A ferryman was held liable for 
the loss of a horse which, on being 
frightened by a whistle, backed from 


ferryman was also held liable for the 
loss of a horse and wagon through 
his failure to keep a sufficient bar- 
rier at the forward end of the boat, 
although the wagon was not put un- 
der the care of the ferryman. so as to 
render him liable as a common car- 
rier. Wyckoff v>~ Queens County 
Ferry County, 52 N, <¥. 32, 11. AmR 
650. (3) A ferryman was held liable 
for injuries to a horse which fell 
from the slip in leaving the boat, 
owing to the defective condition of 
the guard rail. Willoughby v. Hor- 
Md ge 2 (C2 Biase, (4 CEM T42, (42 
Reprint 252. 

[b] Absence of guard chains to 
prevent passengers from attempting 
to go ashore before the boat is prop- 
erly secured iS evidence of the ferry- 
man’s negligence. Holmes vy. Ore- 
gon, etc., R. Co., 6 Fed. 523, 6 Sawy. 
276. 

[c] Failure to put up barrier.— 
Plaintiff was held entitled to recover 
for the loss of a horse which was 
under his control while on the boat, 
and which fell from the boat for 
want of barriers at the forward end. 
Lewis v. Smith, 107 Mass. 334. 

[d] Absence of guards between 
pedestrians and wagons is evidence of 
negligence. Tonkins vy. New York 
Ferry Co., 47 Hun 562 [aff 113 N. Y. 
653 mem, 21 NE 414 mem]. 

[e]. Absence of partitions between 
pedestrians and automobiles is negli- 
gence. Meisle v. New York Cent., 
etes its CO;5 2S Na ao Ley ol PN 
347, AnnCasi1918E 1081; Hazman vy. 
Hoboken Land, etc., Co., 2 Daly (N. 
Vo Loos 

[f] Failure to have gangplank is 
evidence of negligence. Amos v. Del- 
aware River Ferry Co., 228 Pa. 362, 
Tie Aga? : 

48. Evans v. Goodrich, 46 Minn. 
388, 49 NW 188. r 

[a] 
keep up the barriers on the boat 
while the boat is moored to the bank 
does not render the ferry owner liable 
for the loss of a runaway horse, pass- 
ing over the boat into the water. 
Evans v. Goodrich, 46 Minn. 388, 49 
NW 188. 

49. Meisle vy. New York Cent., ete., 
R. Co., 219 N. Y. 317, 114 NE 347, Ann 
Casi918E 1081. 

50. Loftus v. Union Ferry Co., 84 
N. Y. 455, 38 AmR 533; Scribner v. 
Long Island R. Co., 88 N. Y. 351, 

[a] Qustration.—A guard rail to 
the bridge upon which passengers 
landed from the boat, consisting of a 
sill eight inches high and a railing 


Dlustration.— The failure to 


caused by its falling from the bridge 
through the space between the sill 
and the railing, such guard rails be- 
Ing In common use upon the bridges 
of ferryboats. Loftus v. Union Ferry 
Co., 84 N. Y. 455, 38 AmR 533, 

51. Grileute v. Goodspeed, 69 Conn. 

Young, 


363, 387 A 973 

52. Sanders. y, 1 Head 
(Tenn.) 219) 73.-AmilD 75. 

53. Gillette v. Goodspeed, 69 Conn. 
3638, 37 A973, : 

{a] MIllustration.—Gen. St. (1888) 
ce 162 p 604 empowers the ferry com- 
missioners -to compel ferrymen to 
provide their boats with the neces- 
sary apparatus for the safety of pas- 
sengers and teams transported. For 
over twenty years such commission- 


ers did not require ferrymen to pro-' 


vide their boats with barriers. It 
was held that the failure of a ferry- 
man to provide his boat with barriers 
was not negligence as a matter of 
law. Gillette v. Goodspeed, 69 Conn. 
363, 37 A 973. 

54. Cal.—May v. Hanson, 5 Cal. 
360, 68 AmD 185, 

Ind.—Yerkes y. Sabin, 97 Ind. 141, 
49 AmR 484, 

Miss.—Richards vy. Fuqua, 28 Miss. 
792, 64 AmD 121. 

Mo.—Burke v. St. Louis South- 
mortern R. Co., 120 Mo. A, 683, 97 SwW 

N. J.—Yetter v. Gloucester Ferry 
Co., 76 N. J. L. 249, 69 A 1079; Pal- 
nee New Jersey R. Co., 33 N. J. 

N. Y.—Osborn vy. Union Ferry Co., 
53 Barb. 629; Bartholomew v. Pough- 
keepsie, ete, Ferry Co., 4. Silv. Sup. 
591, 7 NYS 785; Hazman v. Hoboken 
Land, ete., Co, 2° Daly £30. 

Pa.—Amos' v. Delaware River Ferry 
Co., 228 Pa, 362, 77 Ay 12, 
ian C.—Miles v. James,12) SiG, i, 

W. Va.—Quinn vy. Flesher, 102 SE 


300. 
Can.—St. John vy. Macdonald, 14 
Cans) .C 


[a] Absence of fence to keep back 
ongoing passengers until the others 
are discharged is evidence of negli- 
gence. Hazman v. Hoboken Land, ete., 
Pane Daly (N. Y.) 130. 
which can be raised or lowered with 
the tide to the level of the boat is 
evidence of negligence. Hazman_ v. 
aN Eh Land, ete, Co. 2 Daly (N. 


[ce] Obstructions at landing places, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ership of the landing is in another.5> The duty to | injury resulting from a condition impossible to 
remedy obvious dangers is not less stringent | remedy,®? but the evidence must affirmatively show 
because of the fact that a large number | that the condition is such as to be impossible to 
of persons pass over the ferry without in- | remedy.®4 

jury.°° The duty as to the safety of landings ap- [§ 58] e. Passenger’s Contributory Negli- 


plies not only to the immediate means of getting 
on and off the boat, but requires the ferryman to 
furnish safe passageways between the ferryhouses 
and the streets.°7 Passageways habitually used by 
foot passengers, although designed for vehicles, 
must be kept in reasonably safe condition for foot 
passengers.°* The ferryman must use due care in 
having applianees of sufficient strength to hold the 
boat securely to her mooring.5® There is no duty 
to guard against all possible accidents which could 
not reasonably have been foreseen.®° But the ex- 
traordinary character of the accident does not re- 
lieve him from lability, if it was in fact caused by 
his negligent act.°t He is not bound to adopt new 
and improved methods, where those already in use 
are reasonably safe.®? Where he does adopt the best 


gence.®> A passenger may assume that the ferryman 
has performed his full duty toward him in the main- 
tenance and operation of the boat, in the absence of 
circumstances putting him on guard,®* and if he 
conducts himself as a reasonably prudent man 
would under the circumstances, he will not be held 
guilty of contributory negligence.** But if, acting 
on the assumption of the ferryman’s full perform- 
ance of his obligations, the passenger still conducts 
himself without a reasonable degree of care under 
the circumstances, and if his negligence contributes 
to his injury, he cannot recover against the ferry- 
man.®* Nonperformance of a ferryman’s obligation 
to the passenger does not relieve the passenger from 
the duty of exercising proper care, under circum- 
stances showing the passenger’s knowledge of exist- 


appliances known, he will not be responsible for an 


—Where there is a dangerous ob- 
struction at the landing place of a 
ferry, the ferryman must do every- 
thing in his power to guard against 
danger. Yetter v. Gloucester Ferry 
Co., 76 N. J. L. 249, 69 A 1079; Os- 
born v. Union Ferry Co., 53 Barb. (N. 
iy.) -629. 

_{d] Defective landings. — Condi- 
tion of railroad tracks and equip- 
ment for loading trains on ferryboat 


was held sufficient evidence of lack 


cf due care in providing a safe land- 
ing place for foot passengers. Burke 
v. St. Louis Southwestern R. Co., 120 
Mo. A. 683, 97 SW 981. 

{e] Failure to have gangplank is 
evidence of negligence. Amos v. Del- 
aware River Ferry Co., 228 Pa. 362, 
77 A 12; Collins v. St. John, 38 N. B. 


86. = 

[f] A hole in the floor of a float 
or barge used as a Janding place, and 
where passengers might reasonably 
go, is actionable negligence. Quinn v. 
Flesher, (W. Va.) 102 SE 300. 

55. Fortein v. Delaware, etc, R. 
Go 90 INE Je. 13,7,,100 54) 1945" Yet- 
ter v. Gloucester Ferry Co., 76 N. J. 
L. 249, 69 A 1079. ‘ 

56. Bartholomew v. Poughkeepsie, 
ee Ferry Co., 55 Hun 605, 7 NYS 


57. Magoric.v. Little, 25 Fed. 627, 
23 Blatchf. 399; Bauer vy. Verona 
Ferry Co., 33 Pa. Super. 607. 

[a] Rule applied.—Where a street 
railroad and county, operating ferry- 
boat, jointly maintained plank road- 
way from terminus of street car to 
wharf, duty of keeping roadway in 
repair was on both street railroad 
and county, and both were answer- 
able for neglect of mutual duty, re- 
sulting in injury to passenger. Hart 
y. King County, 104°Wash. 485, 177 Ae) 
344. 
58. ‘Wolf v. Brooklyn Ferry Co., 
54 App. Div. 67, 66 NYS 298. ‘ 

59. Blakeley v. Le Duc, 19 Minn. 
187: Richards v. Fuqua, 28 Miss. 792, 


’ 


64 AmD 121; Bauer v. Verona Ferry 
Co., 33 Pa. Super. 607; Albright v. 
Penn, 14 Tex. 290. 


[a] Defective moorings.—A ferry- 
man was held liable for the loss of a 
wagon and mule attached thereto, 
caused by the boat, which was not 
provided with an apron, breaking 
from its moorings, owing to their de- 
fective condition, when the gunwale 
was struck by the rear wheels of 
the wagon. Richards v. Fuqua, 28 
Miss. 792, 64 AmD 121. 

60. Tolin v. Terrell, 133 Ky. 210, 
117 SW 290; Cleveland v. New Jer- 
sey Steamboat Co., GS MING Wa B00. 
Dougan v. Champlain Transp. '©O,,,06 
N. Y. 1; Loftus v. Union Ferry Co., 
92 Hun (N. Y.) 33 [aff 84 N.Y... 455, 
38 AmR 533]; Bauer v. Verona Ferry 


% 


| Co., 33 Pa. Super. 607. 

fa] TMustration—Where plaintiff 
drove his mule on a ferryboat, and 
the mule stood some three feet from 
the treadmill horse which propelled 
the boat, the treadways being fenced 
from the driveway by a frame about 
the height of the horse’s shoulders, 
it could not have been reasonably an- 
ticipated that, because there was no 
sereen the horse would reach’ over 
the framework and bite the mule and 
cause it to kick, so that the absence 
of such screen was not the proximate 
cause of injuries to one kicked by the 


mule. Tolin v. Terrell, 133 Ky. 210, 
117 SW 290. 
61. Cash v. New York Cent., etc., 


R. Co., 56 App. Div. 473, 67 NYS 823. 

62. Le Barron y. East Boston 
Ferry Co., 11 Allen (Mass.) 312, 87 
AmD 717; Scribner v. Long Island R. 
Co., 88 NYS 351; Bauer v. Verona 
Ferry Co., 33 Pa. Super. 607. 

63. Race v. Union Ferry Co., 138 
N. Y. 644, 34 NE 280; Duke v. Tenth 
St., ete., Ferry Co., 9 Misc. 268, 29 
eS 739 [aff 145 N. Y. 640, 41 NE 


8]. 

[a] Tlustrations.—(1) Where the 
ferryman uses tke bést appliances 
known and it is impossible under cer- 
tain conditions to bring the bridge 
and boat to an exact level, he will 
not be responsible for an injury re- 
sulting therefrom. Duke y. Tenth St., 
ete., Ferry Co., 9 Mise. 268, 29 NYS 
739 [aff 145 N. Y. 640, 41 NE 88]. (2) 
The fact that there is a difference of 
from one to eight inches between the 
level of the boat and the bridge, which 
is a floating bridge, such discrepancy 
being evitable, does not render the 
ferry company liable for injuries to 
a passenger received in a fall caused 
thereby. Race v. Union Ferry Co., 138 
N. Y. 644, 34 NE 280. 

64. Spero vy. Long Island R. Co., 21 
Misc. 683, 47 NYS 1093. 

[a] Dangers caused by backward 
impulse of boat.—Where a passen- 
ger’s foot is caught in the space be- 
tween the wharf and the boat, owing 
to the backward impulse of the boat, 
the ferryman is liable, in the absence 
of evidence to show that it is im- 
possible to provide against such 
backward impulse. Spero vy. Long 
en R. Co., 21 Misc. 683, 47 NYS 

093. 

65. Contributory negligence gen- 
erally see Negligence [29 Cyc 403]. 
See also Carriers §§ 1481-1528. 

66. La.—Richarme v. Union Ferry 
Co., 4 La. A. (Orleans) 6. 

N. J.—Palmer v. New Jersey R. 
Co, 38 N.. J. La. 90. 

N,. Y.—Spero v. Long Island R. Co., 
21 Misc. 683, 47 NYS 1093; Dougherty 
v. New York Cent., etc., R. Co., 86 
NYS 746. 


ing conditions. 


Reasonable rules and orders of the 
Tenn.—Wilson v. Alexander, 115 
Tenn, 125, 88 SW 935. 
W. Va.—Quinn vy. Flesher, 102 SE 


300. 
Can.—St. John v. McDonald, 14 
Can, S35 Comes 


67. Mass.—Paverly v. Boston, 136 
Mass, 366, 49 AmR 87. 

Mo.—Burke v. St. Louis Southwest- 
oe R. Co., 120 Mo. A. 683, 97 SW 

N. J—Bunce v. Pennsylvania R. 
Co., 85 N. J. L. 367, 88 A 1078; Peters 
y. Philadelphia, ete., Ferry Co., 77 N. 
J. L. 540, 72 A 106. 

N. Y.—Cash v. New York, etc., R. 
Co., 56 App. Div. 473, 67 NYS 823; 
Bartnik v. Erie R. Co., 36 App. Div. 
246, 55 NYS 266 [cit Hazman v. Ho- 
boken and,. ecc.,, Coz,’ 50..N. ¥.9531;5 
Bartlett v. New: York, etc., Transp. 
Co., 57 N. Y. Super. 348, 8 NYS 309; 
Dougherty v. New York Cent., etc., 
R. Co., 86 NYS 746; Snelling v. Brook- 
lyn, etc., Ferry Co., 13 NYS 398 [aff 
128 N. Y. 579 mem, 28 NE 250 mem]. 

Pa.—Lipman v. Delaware River 
Ferry Co., 107 A 219; Amos v. Dela- 
ware River Ferry Co., 228 Pa. 362, 
77 A 12. 

[a] Rule applied.—That a ferry 
passenger stood at his horses’ heads 
as the ferry entered a slip, where it 
violently struck a piling, was not 
contributory negligence, barring his 
recovery for injuries from the _col- 
lision.  Griffee v. Delaware River 
Ferry Co., 91 N. J. L. 280, 102 A 694. 


68. U. S.—Bohem v. Atlantie City 
R. Co., 174 Fed. 302; The lLacka- 
wanna, 151 Fed. 499. 


La.—Williams v. Union Ferry Co., 
126 La. 502, 52 S 678, 139 AmSR 542. . 

N. J.—Gassert v. New Jersey Cent. 
RCo Th Neds LS 64 A ORs EO> 
boken Ferry Co. v. Feiszt, 58 N. J. L. 
198, 35 A 299. 

N. Y.—Larkin v. New York, etce., R. 
Co. 19 NYS 479 [aff 138 N. Y. 634 
mem, 33 NE 1084 mem]; Strutt v. 
Brooklyn, ete., R. Co. 18 App. Div. 
134, 45 NYS 728. 

Pa.—Hopkins v. West New Jersey, 
etc., R. Co., 225 Pa. 193, 73 A 704, 17 
AnnCas 370; Fish v. Coopers Point, 
etc., Ferry Co., 4 Phila. 103. 

Can.—Quebec, etc. Ferry Co. v. 
Jess, 35 Can. S. C. 693. 

[a] Proximate cause.—Even were 
it negligent for a ferry passenger to 
be standing at his horses’ heads and 
not seated in the cabin when the boat 
violently. struck a piling, it would 
not bar his recovery for injuries from 
such collision, not being a proximate 
cause. Griffee v. Delaware River 
Ferry Co., 91 N. J. L. 280, 102 A 694. 
Keokuk Packet Co. v. Henry, 
. 264. 

[a] TDlustration.—A passenger is 
not justified in jumping from a ferry- 
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ferryman,’° when brought to the notice of the pas- 
senger,’1 and customary methods of boarding or 
leaving a ferryboat at a particular place have a 
bearing upon the legal character of the act, whether 
negligent or otherwise.’* A customary method ac- 
quiesced in by the ferryman, even though in viola- 
tion of his rules, is evidence of their abrogation.7? A 
passenger who endeavors to board a ferryboat after 
it has left its moorings,’4 or who fails, without ex- 
cuse for doing so, to look where he is walking in 
passing between the dock and ferryboat,’> or who 
occupies a place not intended for passengers,’® is 
guilty of contributory negligence. It is negligent 
for a driver of a team not to remain in a position 
where he can control his horses,’7 or to refuse to 
unhitch horses from his wagon when requested to do 
so by the ferryman.’® It is not, as a matter of law, 
contributory negligence for a passenger to leave 
the cabin and stand on the deck between the cabin 
and the end of the boat,’® or to stand near a stair- 
way, or go down a stairway without taking hold of 
the railing,®° or to rise from his ‘seat before the 
boat is safely moored,®! nor can the movements of a 
person in au endeavor to regain his feet be held an 
act of negligence on his part.®? It is not. negligent 
for a passenger to step over the guard chain and 
pass to the wharf before the boat is secured, even 
though contrary to the rules of the ferry company, 
it being in evidence that it was customary for pas- 
sengers to leave the boat in that way,%3 nor for a 
passenger to leave by the carriageway, when it is in 
evidence that it was customary for pedestrians to 
use the carriageway.’ It has been said, however, 
that a person who is in a place not intended for pas- 
sengers is under the duty of exercising a greater 
degree of care than would be required if oceupying a 
place intended for passengers. It is not negli- 
gent for the owner of a young horse to take it upon 
a ferryboat, even though it is timid and easily fright- 
ened,®* nor for a truck driver to stand upright on 
his truck while it is being driven on to a ferry- 
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boat,§? nor for a driver to start his horse and wagon 
up a steep drop following a heavy team when he sees 
a deck hand standing there whose’ duty it is to block 
teams going up the drop.8* <A passenger is justified 
in assuming that when the guard éhains are taken 
down, or the gates opened for passengers to leave, 
the boat will remain securely fastened.8® He may 
also assume that.the landing place is in a safe con- 
dition,°° and when following immediately behind 
other passengers. need not examine particularly to 
see if there is a vacant place between the bridge and 
the boat.®1_ But where a landing place is sufficiently 
safe for persons of ordinary prudence, and the pas- 


senger is injured by failure to exercise such pru-_ 


dence, he cannot recover.°2 A driver of a wagon 
may rely on the skill of a ferryman who direets his 
movements, even though he knows that the ferry is 
not fastened. 

[§ 59] f. Effect of Owner’s Custody and Con- 
trol.°* There is a diversity of opinion as to the 
liability of a ferryman for property which a pas- 
senger takes with him upon a ferryboat for trans- 
portation and does not deliver into the custody of 
the ferryman, but retains under his own control and 
management. It has been held that in such a case 
the owner acts, in the control of his property, solely 
as the agent of the ferryman, whose responsibility 
is that of a common carrier insuring the safety of 
the property against all loss, except such as may re- 
sult from the act of God or the public enemy,® 
and, with the further exception, not occurring gen- 
erally in transportation by a common earrier, that 
the ferryman will not be liable for loss resulting 
from negligence on the part of the owner in control 
of the property.% 
held that, where the passenger retains the custody of 
his property, the ferrymen is not liable as a common 
carrier, but only for loss or injury resulting directly 
from his failure to provide safe and suitable boats 
and appliances, or his failure to exercise proper care 
and skill in managing them.®? The passenger who 


On the other hand it has been. 


boat by the fact that the boat was 
violating the law by racing with an- 
other boat, not allowing a reasonable 
time at the landing place to leave the 
boat in the usual manner. Keokuk 
Packet Co. vy. Henry, 50 Ill. 264. 
70. Yhe Manhasset, 19 Fed. 430; 
McFadden v. Fortier, 20 Ill. 509; 
' Dodge v. Boston, ete. SS. Co., 148 
Mass. 207, 19 NE 373, 12 AmSR 541, 
2 LRA 83. 

{a] Direction as to position of ve- 
hicles.—The ferryman has a right to 
assign to each vehicle its position on 
the boat and those first arriving at 
the landing do not necessarily have 
the right to demand the first place 
on the boat. McFadden y. Fortier, 20 
Til... 509. 

71. Dodge v. Boston, ete., SS. Co., 
148 Mass. 207, 19 NE 373, 12 AmSR 
541, 2 LRA 83, 

72. The Manhasset, 19 Fed. 430; 
Hazman v. Hoboken Land, etc., Co., 
2 Daly (N. Y.) 130. 

73. The Manhasset, 19 Fed. 430. 


Quebec, etc., Ferry Co. v. Jess, 35 
Can. S./C. 693. 
75. U. S.—The Lackawanna, 151 


Fed. 499. 

La.—Williams: vy. Union Ferry Co., 
has La. 502, 507, 52 S 678, 139 AmSR 
542. 

N. J.—Gassert v. New Jersey Cent. 
R. Co,, 74 N. J. L. 11, 64 A 1014. 

N. Y.—Strutt y. Brooklyn, ete, R. 
Co., 18 App. Div. 134, 45 NYS 728; 
Fogassi v. New York Cent., etc. R. 
Co., 17 App. Div, 286, 45 NYS 175. 


Pa.—Hopkins v. West New Jersey, 
etcn iRa), CO, 226 Pa ohOs. 3A 7044 17, 
AnnCas 570. - 

76. Bohem v. Atlantic City R. Co., 
174 Fed. 302; Graham v. Pennsylvania 
R. Co., 39 Fed. 596; Hopkins v. West 
New Jersey, etc., R. Co., 225. Pa. 193, 
73 A 704, 17 AnnCas 370. But see 
cases infra notes 84, 85. 

77. Dudley v. Camden, etc., Ferry 
Co., 45 .N, J. Li. 368, 46 AmR 781: 

78. FErierson y. Frazier, 142 Ala. 
232, 37 S 825. 

79. Peverly vy. Boston, 136 Mass. 
366, 49 AmR 87, 

80. Bartlett v. New York, etc., 
Transp..Co., 57 N. Y. Super. 348, 8 
NYS 309. 

81. Snelling vy. Brooklyn, etce., 
Ferry Co., 13 NYS 398 [aff 128 N. Y. 
579 mem, 28 NE 250]. 

82, Cash v. New York, etc., R. Co., 
56 App. Div. 473, 67 NYS 823. 

83. The Manhasset, 19 Fed. 430. 

84. Hazman v. Hoboken Land, etc., 
Co.,..2, Daly. CN, YY.) 180. S 

85. Weill v. New York City, 147 
App. Div. 634, 132 NYS 609. 

86. Clark v. Union Ferry Co., 35 
N. Y. 485, 91 AmD 66. 

87. Bunce .v. Pennsylvania R. Co., 
Sd. Ne Je Ta SOns 1 oA One 

88. Townsend v. Boston, 187 Mass. 
283,72 NE 991) |. 

89. Spero vy, Long Island R. Co., 
21 Mise. 688, 47 NYS 1093; St. John 
v. Macdonald, 14 Can, S. C. 1. 

90. Richarme vy. Union Ferry Co., 
4 La. A. (Orleans) 6; Burke y. St. 
Louis Southwestern R, Co., 120 Mo. 


1A. 683, 97 SW 981; Palmer v. New 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


deteey E,W CO. coo UN be oOe 
a 
doubted that a passenger has a right 
to assume that the platform over 
which the carrier invites him to pass 
1s reasonably safe for the purpose. 
The passenger is undér no obligation 
to look for defects before proceeding 
to use the means provided by the car- 
rier for his convenience.” Quinn 
Yay Flesher, (W. Va.) 102 SE 300, 
91. Palmer y. New Jersey R. Co., 
Bends 1a. 905 : 

92. Race v. Union Ferry Co., 138 
N. Y. 644, 34 NE 280 [rev 19 NYS 
675]; Fogassi v. New York Cent., ete., 
R. Co., 17 App., Div. 286, 45 NYS 
175 [aff 19 Mise. 108, 43 NYS 268]. 

93. Wilson -y. Alexander, 115 Tenn. 
125, 88 SW 935. : 

94. See also supra § 51. 

Ce neary, negligence see supra 


vir Ill—Fisher v. Clisbee, 12 Ill. 
Iowa.—Whitmore v. Bowman, 4 

Greene 148, " 

gpa homed v. Mills, 37 Miss. 


{Sone ROR v. Hamilton, 4 Oh: St. 
Pa.—Bauer y. Verona Ferry Co. 133 

Pa. Super. 607. ? 7 
96. Powell v. Mills, 37 Miss. 691; 

Wilson. y. Hamilton, 4 Oh. St, 722. 
97, S.—The Nassau, 182 Fed. 


696 [rev on other grounds 188 Fed.’ 


46, 110 CCA 184 (writ of error den 
Goat S. 722, 32 SCt 524, 56 L. ed. 
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§§ 59-64] 


retains control of his property must use due care 
to protect it from injury, and if his own negligence 
in this regard contributes to the injury, he cannot 
recover.°® But in such cases the ferryman will still 
be liable if it is shown that the loss or injury is 
the direct result of his omission to use due care to 
avoid it after becoming aware of the owner’s negli- 
gence.®® In order to exempt the ferryman from lia- 
bility as a common carrier it must appear affirma- 
tively that the passenger retained the custody and 
control of his property. 

[§ 60] B. Liability on Statutory Bond. In 
some jurisdictions keepers of public ferries are re- 
quired to give bonds fer the faithful performance of 
their duties as such, on which actions may be brought 
by or for the benefit of persons damaged by the 
failure of such ferrymen to comply with the con- 
ditions of their bonds.2 If the conditions of the 
bond enlarge the liability beyond the statutory limit, 


‘it will be void to that extent. Liability beyond the 


statutory limit can only be enforced against the fer- 
ryman as a common earrier.* ; 

[§ 61] C. Liability of Private Ferryman. One 
who keeps a private ferry for his own use is not 
liable as a common earrier, although others are ear- 
ried,’ but is liable only for negligence,® and only 
for gross negligence where no toll is taken.’ The 
occasional use of a private ferry for hire does not 
subject the ferry owner to a common earrier’s lia- 
bility. But where the owner of a private ferry un- 
dertakes for hire to convey all persons indifferently 
with their carriages and goods he subjects himself 
thereby to the liability of a common ecarrier.® The 
character of the use of the ferry, whether public or 
private, is a question for the jury.?° 

[§ 62] D. Liability of Unlicensed Ferryman. 
One who without authority operates a public ferry 
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and holds himself out as a publie ferryman is liable 
as such, and cannot take advantage of his own wrong 
to avoid the responsibilities of his calling.t By 
statutes in some states, a ferry owner who operates 
his ferry without license subjects himself to liabil- 
ity for statutory penalties.?2 

[§ 63] E. Liability of Lessor and Lessee. 
Where the owner of a ferry, under a power to lease 
and in valid exercise of that power, leases it to an- 
other who has the control and management of it, 
the lessee and not the owner is liable for any loss 
or injury caused by the defective condition of the 
ferry, or negligence in its management.!? But if the 
lease of the ferry privilege is unauthorized, the les- 
sor is not relieved from liability for injuries occur- 
ring while’ the ferry is being operated by the les- 
see.# Where the lessor is primarily liable to the 
injured party, a lessee operating the ferry is bound 
to indemnify the lessor against damages caused by 
the lessee’s negligence. A person employed to 
operate a ferry on shares, although in exclusive con- 
trol, is a servant for hire and/not a lessee, and in 
such case the owner is liable for injuries due to 
negligence in its operation.1® Under statutes in some 
states a landowner who leases his land on which a 
publie ferry is situated will be held liable for its 
negligent use by his tenant, unless he is able to show 
that he has done all in his power to prevent the ferry 
from being used as a public ferry.” 

[§ 64] F. Liability of Municipal Corporations, 
Counties, Etc. Municipal corporations or other pub- 
lic bodies charged with like duties are not liable to 
civil actions for damages for losses or injuries sus- 
tained in the operation of ferries by them, unless 
made so by statute,'® and unless engaged in a duly 
authorized operation of the ferry under the stat- 
ute,® because a municipal corporation is not liable 


Ala.—Frierson vy. Frazier, 142 Ala. 
232, 37. 8-825. ] 

Ind.—Yerkes vy. Sabin, 97 Ind. 141, 
49 AmR 434. 

Mass.—White v. Winnisimmet Co., 
7 Cush, 155. 

N. J.—Dudley v. Camden, ete., 
Ferry Co., 42 N. J. L. 25, 36 AmR 
501, 45 N. J. L. 368, 46 AmR 781. 

N. Y.—Wyckoff v. Queens County 
Ferry Co., 52 N. Y. 32, 11 AmR 650. 


Que.—Roussel v. Aumais, 18 Que. 
Super. 474. 
98. Frierson v. Frazier, 142 Ala. 


232, 37 S 825; White v. Winnisimmet 
Co., 7 Cush. (Mass.) 155. 

99. Evans v. Rudy, 34 Ark. 383; 
Harvey v. Rose, 26 Ark. 3, 7 AmR 


595. 

1. Harvey vy. Rose, 26 Ark. 3, 7 
AmR 595. 

2. Harris v. Plant, 31 Ala. 639; 


Botts v. Bridges, 4 Port. (Ala.) 274; 

Wells v. Steele, 31 Ark. 219; Miller 

v. Pendleton, 8 Gray (Mass.) 547. 
3. Botts v. Bridges, 4 Port. (Ala.) 


- Botts v. Bridges, 4 Port. (Ala.) 


5. St. Paul &. & M. Ins. Co. v. 
Harrison, 140 Ark. 158, 215 SW 698; 
Self v. Dunn, 42 Ga. 528, 5 AmR 544; 
Roussel v. Aumais, 18 Que. Super. 
474. ; ‘ 

tpucate and public ferries distin- 
guished see supra §§ 1, 2. 

6. Frierson v. Frazier, 142 Ala. 


232, 37 S 825; Self v. Dunn, 42 Ga. 
528, 5 AmR 544. : 
7, Frierson v. Frazier, 142 Ala. 
825. 
232) *Nagent v, Smith, 1. P. D. 423, 
433, 1 ERC 218; Roussel v. Aumais, 
(Que.) 20 CanLTOccNotes 445. 


“Tt is essential to the character of 
a common carrier that he is bound 


to carry the goods of all persons 


applying to him, while it never has 
Ruch held, and, as it seems to me, 


could not be held, that a person who 
lets out vessels or vehicles to indi- 
vidual customers on their application 
was liable to an action for refusing 
the use of such vessel or vehicle if 


required to furnish it.” Nugent v. 
Smith, supra. 

9. Hall v. Renfro, 3 Mete. (Ky.) 
51; Littlejohn v. Jones, 27 S.C. L.| 
365, 39 AmD 132. 

10. Littlejohn v. Jones, 27 S. C. 
L. 365, 39 AmD 132. 

11. Polk, v. Coffin, 9 Cal. 56. See 
also cases supra § 61 note 9. 

12. See statutory provisions. See 
also supra § 36. 


[a] In Arkansas,.(1) under Kirby 
Dig. §§ 3558, 3570, 3582 this liability 
is restricted to the unlicensed oper- 
ation of a ferry at public road cross- 
ings. Shults v. Munn, 124 Ark. 415, 
187 SW 316. (2) But where there is 
a public road on each side of a 
stream, a ferry which connects them 
is within the statute. Shults v. 
Munn, 124 Ark. 415, 418, 187 SW 316 
(‘it was as much a ferry at which 
the public county road crossed as 
though the road had run directly to 
the ferry and stopped there. ... It 
was a ferry at which the public 
county road crossed, since the per- 
sons, vehicles and stock traveling 
same crossed at the ferry to which 
the public roads extended on each 
side of the river within the meaning 
of the act’’). ; 
Ala.—Taylor v. Rushing, 2 
160; Ladd v. Chotard, Minor 


Tll.—Claypool v. McAllister, 20 Ill. 
504. 
Mec.—Emery v. Hersey, 4 Me. 407, 
16 AmD 268: Thompson v. Snow, 4 
Me. 264, 16 AmD 263. 

Mass.—Taggard v. Loring, 16 Mass. 
836, 8 AmD 140; Reynolds v. Top- 
pan, 15 Mass. 370, 8 AmD 110. 

N. Y.—MclIntyre v. Bowne, 1 Johns. 


229. 

N. C.—Biges:v. Ferrell, 34 N. G 1. 

S. C.—Rutherford v. McGowen, 10 
SiG Linale, 

Tex.—Hale v. Dutant, 39 Tex. 667; 
Henry .vs Voltz,. 1 Tex.! Ay Civie€ass 


S775. 

Vt.—Felton v. Deall, 22 Vt. 170, 
54 AmD 61. 

Va.—Bowyer v. Anderson, 2 Leigh 
(29 Va.) 550. 

Eng.—Frazer v. Marsh, 13 Hast 
238, 104 Reprint 362. 

14. Brooker v. Maysville, etc., R. 
or 119 Ky. 137, 83 SW 117, 26 KyL 
é a Harris yv. Plant, 31° Ala. 639, 
47. 


“The lessee of the ferry, who had 
charge of it under his lease, and was 
receiving tolls at the time of the 
loss of the plaintiff's property, was 
certainly bound to indemnify the les- 
sor against any damage resulting 
from his negligence; and as the les- 
see had notice of the proceeding, he 
would not only be liable over to the 
defendants, but the verdict and judg- 
ment rendered against them would be 
evidence against him, and, if other- 
wise, evidence for him, completely 
shielding him against any suit by the 


plaintiff.” Harris v. Plant, supra. 

16. Taylor v. Rushing, 2 Stew. 
(Ala.) 160. 

17. Printup v. Patton, 91 Ga. 422, 
18 SBE 311. 

18. Townsend v. Boston, 187 Mass. 


283, 72 NE 991; Morgan County v. 
Marietta Transf., ete., Co., 75 Oh. St. 
244, 79 NH 237; Chick v. Newberry 
County, 27 S. C. 419, 3 SE 787. 

19. Hoggard v. Monroe, 51 La. 
Ann. 683, 25 S 349, 44 LRA 477. 

[a] Authority to provide ap- 
proach.—County, empowered to con- 
duct a ferry and collect tolls, under 
Remington Code (1915) § 5018, has 
implied authority to provide approach 


/ 
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for ultra vires acts of its officers or agents.2° But 
where the municipality operates a ferry in its pro- 
piietary capacity, it is liable for damages the same 
as any individual or corporation.?!. Statutes pro- 
viding for the recovery from municipal corporations 
of damages caused by defects in a highway, cause- 
way, or bridge do not authorize the recovery of dam- 
ages for injuries resulting from the negligent opera- 
tion of ferries.?? Statutes in some states provide 
that there shall be no recovery against municipal cor- 
porations for injuries resulting from negligence in 
operation of ferries where no toll is charged.?* 

[§ 65] G. Actions to Enforce Liability—1. In 
General—a. For Personal Injuries. The general 
rules governing actions for personal injuries against 
common carriers apply to actions for injuries result- 
ing from the negligent operation of ferries.?4 

Pleading.2® In states where the action for dam- 
ages for injuries resulting from negligence in opera-= 
tion of a ferry is a statutory remedy, the declara- 
tion may charge negligence in the language of the 
statute.2° Where the authority of a town to oper- 
ate ferries rests entirely upon a special grant, the 
complaint in an action against the town must allege 
the existence of the grant.27 An amendment intro- 
ducing an entirely different negligent act than that 
originally charged, making substantially a new cause 
of action, will not be allowed.?8 


The 


FERRIES 


ats 
yt 
oF 


~“ 

Burden of proof and presumption.2® The burden 
of proof is on the injured passenger to show the 
ferryman’s negligence, resulting in his injuries.*° 
There is a class of cases where the nature of the 
accident itself affords proof of defendant’s negli- 
gence, and where it is held that a presumption of 
defendant’s negligence arises from evidence that 
plaintiff is a passenger rightfully on the ferry, that 
he was in the exercise of due care, that he was 
injured in transportation, and facts showing how the 
accident happened. In these cases the burden shifts 


.to defendant to rebut the presumption of his negli- 


gence from the facts shown.*!' The presumption of 
defendant’s negligence does not arise, however, 
where the injury is of such a character that it 
might reasonably have happened without any neg- 
ligence on the part of the ferryman,?2 or is caused 
by something not connected with the machinery of 
transportation,®? or where the cause of the injury 
is equally well known to both parties.34 The rule as 
to the burden of proof to show the passenger’s due 
care or contributory negligence varies in the dif- 
ferent jurisdictions,** it being incumbent upon the 
passenger, in some states, to prove the exercise ‘by 
him of ordinary care to avoid the injury,?° while in 
other states the burden is on the ferryman to prove 
the passenger’s contributory negligence.3? 
Questions of fact.*° The ferryman’s negligence 


1 §§ 64-65 


from terminus of street railroad to 
landing place. Hart v. King County, 
104 Wash. 485, 177 P 344. 


20. See Municipal Corporations 
[28 Cye 1274]. 

aaveitart Vv. King “County,.,. 1.04 
Wash. 485, 177 P 344. 

22. Morgan County vy. Marietta 


Mansi. .ctc:,,.Co,,,.7) Oh. St: 244; 79 
NE 2387; Chick v. Newberry County, 
ZiS> C2419) 30SE 787. 

23. Arline vy. Laurens County, 77 
Ga. 249, 2 SE 833. 

24. See Carriers §§ 1403-1480. 

Negligence generally see Negli- 
gence [29 Cyc 400]. ° 

25. Pleading generally see Plead- 
ing .[31 Cye 1]. i 

Pl g in action against carrier 
generally see Carriers §§ 1407-1417. 

26. Deen v. Wheeler, 7 Ga. A. 507, 
67 SH- 212. ‘ 

[a] Illustration.—In an action for 
damages under Pol. Code (1895) 

622, making the proprietor of a 
ferry liable for any damage from his 
nonattendance, neglect, carelessness, 
or bad conduct, a charge using the 
terms ‘carelessness’ and “inexcus- 
able neglect” is not error, being in 


the language of the statute. Deen v. 
Wheeler, 7 Ga. <A. 507%, 67 SE 
212. 

27. Hoggard v. Monroe, 51 La. 


Ann, 683, 25 S 349, 44 LRA 477. 

28. Scribner vy. Long Island R. Co., 
88 NYS 351. 

[a]. Dlustration.—In an action for 
injuries received by a passenger at 
the landing of a ferry, it was error 
to permit an amendment alleging, 
for the first time, insufficient light- 
ing as an act of negligence. Scrib- 
ner v. Long Island R. Co., 88 NYS 
351. 

29. Presumptions and burden of 
proof in action against carrier gen- 
erally see Carriers §§ 1424-1436. 

30. Le Barron v. East Boston 
Ferry Co., 11 Allen (Mass.) 312, 87 
AmD 717. 3 

[a] Evidence held sufficient to 
show that defendant operated the 
boat. Weber v. City Water Co., 206 
Tll. A. 417. 

31. U. S—The SS. New World v. 
King, 16 How. 469, 14 L. ed. 1019; 
Walker v. Wilmington Steamboat Co., 
117 Fed. 784; In re California Nav., 
eter CO. v1) ed. “670s Duman, 


en Reliance, 2 Fed. 249, 4 Woods 

Cal.—Yeomans v. Contra Costa 
Steam Nav. Co., 44 Cal. 71. 

lll. Eagle Packet Co. v. Defries, 
94 Ill. 598, 34 AmR 245. 

Ind.—Louisville, etc., Ferry Co. v. 
Nolan, 135 Ind. 60, 34 NE 710. 

Mass.—Rosen vy. Boston, 187 Mass. 
245, 72 NE 992, 68 LRA 153. 

Fe ames) v. Davidson, 13 Minn. 

N. Y.—WMiller v. Ocean SS. Co., 118) 
N. Y. 199, 23 NE 462; Caldwell v. New 
ety Steamboat Co. 47 N. Y. 

Pa.—Spear y. Philadelphia, etce., R. 
Co., 119 Pa. 61, 12 A 824; Finnegan 
v. Delaware River Ferry Co., 68 Pa. 
Super. 428. 

Wash.—Hart v. King County, 104 
Wash. 485, 177 P 344. 

[a] MIlustrations.— (1) Presump- 
tion of defendant’s negligence arises 
from undisputed evidence that plain- 
tiff was injured by slipping on piece 
of ice frozen to deck of defendant’s 
ferryboat in absence of evidence 
showing that ice might have been 
frozen on that trip. Rosen v. Bos- 
ton, 187 Mass. 245, 72-NE 992, 68 LRA 
153. (2) Presumption of defendant’s 
negligence arises from explosion of a 
boiler on defendant’s boat. The SS. 
New World v. King, 16 How. (U. S.) 
469, 14 L. ed. 1019; In re California 
Nav., ete., Co., 110 Fed. 670; Dunlap 
v. The Reliance, 2 Fed. 249, 4 Woods 
420; Yeomans y. Contra Costa Steam 
Nav. Co., 44 Cal. 71; Fay v. David- 
son, 13 Minn. 523; Caldwell v. New 
Jersey Steamboat Co., 47 N. Y. 282; 
Spear v. Philadelphia, ete, R. Co., 
119 Pa. 61, 12 A 824. (8) Presump- 
tion of defendant’s negligence arises 
from failure of engine on defend- 
ant’s boat to act. Walker v. Wil- 
mington Steambcat Co., 117 Fed. 784. 
(4) Presumption of defendant’s neg- 
ligence arises from falling of gang- 
plank on defendant’s boat. BHagle 
Packet Co. v. Defries, 94 Ill. 598, 34 
AmR 245. (5) Presumption of de- 
fendant’s negligence arises from the 
breaking of the boat’s mooring to the 
wharf. Miller v. Ocean SS. Co., 118 
N. Y. 199, 23 NE 462. (6) Presump- 
tion of defendant’s negligence arises 
from facts showing that plaintiff, 
having paid for a ticket for ferriage, 


For later cases, developments and changes in the law see cumulative Annotations, 


had, on invitation of the employees 
of the ferry company, passed out on 
an iron bridge leading to the ferry- 
boat, and while standing thereon it 
broke, precipitating her into the 
river. Patton y. Pickles, 50 La. Ann. 
857, 24 S 290. (7) Presumption of de- 
fendant’s negligence arises from 
facts showing that plaintiff re- 
ceived his injuries from the fall- 
ing of a bridge due to the break- 
ing of a chain support. Bartnik 
v. Erie R. Co., 36 App. Div. 246, 55 
NYS 266. 

. Res ipsa loquitur 
§§ 1426-1434; 
590]. 


82. Le Barron y. East Boston 
Ferry Co., 11 Allen (Mass.) 312, 87 
AmD 717. 

_{a] TWustration.— The presump- 
tion of defendant’s negligence in not 
providing a safe exit does not arise 
from evidence showing that the 
wheels of plaintiff's wagon, while it 
was passing off the boat, struck vio- 
lently against the drop of the ferry. 
Le Barron vy. Hast Boston Ferry Co., 
ve Allen (Mass.)° 312, 87 AmD 

33. Hayman v. Pennsylvania R. 
Cor AL8ePab08;, At. Alea he 

[a] Dlustration.—Presumption of 
defendant’s negligence does not arise 
from facts showing that plaintiff 
was injured by a swinging door in a 
passageway striking him. Hayman 
v. Pennsylvania R. Co., 118 Pa. 508, 
LAR SAB! 

34. Le 


see Carriers 


Negligence 


Barron v. East Boston 


Ferry Co., 11 Allen (Mass.) 312, 84 
West Jersey 


Am Dy TL earn ty: 
Perry, ,Co:, 143. (Paj7122.022 Ae ered e 
LRA 366; Hayman y. Pennsylvania 
RB. Cosy iis Paws b0S set eawenins 

[a]_ Illustration.—Presumption of 
defendant’s negligence does not arise 
froma plaintiff's slipping -on snow 
vee had only just fallen on the 
eck. 
Se 143) Pa. 122) 220A VOSe esau At 


35. See Carriers § 1517. 
Negligence [29 Cye 601]. 

36. Weill v. New York City, 147 
App. Div. 634, 132 NYS 609. 

387. May v. Hanson, 5 Cal. 360, 63 
AmD 1535. 

38. Questions of law or fact gen- 
erally see Carriers §§ 1453-1473. ; 


See also 


same title, page and note number, ~ 


[29° Cre. 


Fearn vy. West Jersey Ferry . 


q 


§§ 65-67 


with respect to the injury sustained by the passen- 
ger 1s one of fact for the jury, and should be sub- 
mitted to them where there is sufficient evidence 
to go to the jury, and it is conflicting or such that 
different conclusions reasonably might be drawn 
therefrom ;*° and the same is true of the passen- 
ger’s contributory negligence.?° 

[§ 66] b. For Loss of or Injury to Property.‘ 
Where property is lost or damaged by the negli- 
gence of the ferryman, the owner may sue either 
on the ferryman’s contract as a carrier or in tort.4? 
The complaint must specify the articles lost or dam- 
aged so as to inform defendant of the extent of the 
action.** Although allegations of defendant’s neg- 
ligence are usual, they are not necessary where de- 


fendant is liable as a common carrier, and amend- , 


ments setting up additional acts of negligence are 
surplusage, and not prejudicial;** but where negli- 
gence is necessary to fix defendant with liability, 
it must be alleged.4® In an action of contract 
against a ferryman for loss of, or damage to prop- 
erty, it is sufficient for plaintiff to show the receipt 
of the property by the ferryman and the loss or 
damage; the burden is upon defendant to show that 
his failure to perform his agreement was due to a 
cause which would relieve him from liability.4® Evi- 
dence is not admissible of any losses or injuries 
other than those alleged in the complaint,*’ nor of a 
custom or usage among ferrymen which would make 
the safety of a passenger or his property to depend 
upon his own conduct and not upon the care and 


*PERROCARRILES (Railways).1. In Spanish 
law, railways have been a subject of legislation be- 
ginning with 1855. The general railway law now in 
force is that of 1877 which covers such subjects as 
concessions, eminent domain, operation, ete.” 

FERROCHROME. A substance produced by re- 
ducing chrome iron ore with carbon in an electrical 
furnace, and containing iron, chromium, and carbon.? 

FERROMANGANESE. A substance produced by 


smelting the ore containing iron and manganese.* 

39. Mass.—Townsend v. Boston, 
187 Mass. 283, 72 NE 991. 

N. J.—Griffee v. Delaware River 
Ferry Co., 91 N. J. L. 280, 102 A 694; 
Bunce v. Pennsylvania R. Co., 85 
IN Jd~ Lav23d00,788, A 1078. 


tor, 
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demurrable as omitting to aver that 
the duty rested on defendant opera- 
rather than the county, to pro- 
vide a barrier for the boat, and as 
failing to aver negligence on the part | in 
of such operator. 
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vigilance of the ferryman.*® Defendant’s precau- 
tionary acts after the loss of property, while not 
admissible to show defendant’s negligence, may be 
admitted in cross-examination after defendant has 
testified that such acts are not necessary or cus- 
tomary for the protection of the property.4® The 
recovery should be for whatever damage was the 
natural and proximate consequence of the injury 
complained of.2° When property is lost the measure 
of damages is the value of the property, together 
with compensation for the actual expenses, and loss 
of time, caused by the detention on account of the 
accident.51 

[§ 67] 2. On Statutory Bond.®? The remedy 
given on the bond of a public ferryman ** is in the 
nature of a common-law action on the case for dam- 
ages caused by the ferryman’s negligence. It may 
be a cumulative remedy and not exclusive of the 
common-law right of action.6* Whether an action 
on a ferry bond can be brought in the name of the 
party injured depends upon the provisions of the 
statute.°> It has been held that a ferry bond is 
not the bond of an officer, or a bond given in an 
official capacity, within the meaning of a statute pro- 


‘viding that an action on an official bond may be 


brought in the name of the party injured,** but that 
a complaint improperly brought in the name of the 
party injured may be amended.®? The complaint 
must allege facts showing clearly a breach of the 
conditions of the bond.®8 


FERROTUNGSTEN. Tungsten iron or ‘‘ferro- 
tungsten’’ is made from tungsten or wolframite by 
roasting it, freeing it from sulphur and arsenie by 
treatment with muriatie acid, and strongly igniting 
it with charcoal in a closed crucible, giving a sin- 
tered or scaly mass which is fusible with iron ore.5 

FERRULE. A metallic ring or sleeve on the 
handle of a tool or the end of a stick to keep the 
wood from splitting ;° a ring or short tube of metal 
fitted on or inclosing the lower end of a cane or um- 
lemento. 

3. U.S. v. Roesseler, etc., Chemi- 
cal Co., 137 Fed. 770, 771, 70 CCA 
346 (“One of its principal uses is 


the manufacture of armor- 


Hilburn y. Mc-| piercing projectiles and armor plates. 


N. Y.—Meisle v. New York Cent., 
Otee a .COn 29. IN, Ys. 310, 114..NE 
347, AnnCas1918E 1081. 


Pa.—Lipman vy. Delaware River 
Ferry Co., 107 A 219; Prethrow_v. 
West Jersey, etc., R. Co., 214 Pa. 


112, 63 A 415, 112 AmSR 736. 

Wash.—Hart v. King County, 
Wash. 485, 177 P 344. 

40. Townsend v. Boston, 187 Mass. 
283, 72 NE 991; Tipman v. Delaware 
River Ferry Co., (Pa.) 107 A 219; 
Amos v. Delaware River Ferry Co., 
928 Pa. 362, 77 A 12. 

41. Actions against carriers gener- 
ally see Carriers §§ 507-623. 

42. Smith v. Seward, 3 Pa. 342. 

43. Sie RV Bowman, 4 

reene (Iowa) 148. 

Sraa. Desk sy Wheeler, 7 Ga. A. 507, 
67 SE 212. See also Carriers § 544. 
45. Hilburn v. McKinney, (Ala.) 
496. 
Bee Rule applied—A count of 
complaint against the operator of a 
ferry for the drowning of mules and 
the loss of harness and part of a 
wagon, complaint being open to the 
construction that the ferry was a 
public one operated for county, under 
Code (1907) § 3023 et seq, was held 
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Kinney, (Ala.) 85 S 496. 
46. Lewis v. Smith, 107 Mass. 334. 
47. Whitmore Vv. Bowman, 4 
Greene (Iowa) 148. 


48. Miller v. Pendleton, 8 Gray 
(Mass.) 547. Sie 
fa] MNlustration.—Evidence is in- 


admissible of a custom at other fer- 
ries on the same river to put up 
guard chains at the request of pas- 
sengers and not otherwise. Miller 
v. Pendleton, 8 Gray (Mass.) 547. 

49. Frierson v. Frazier, 142 Ala. 
232, 37 S 825. See also. Carriers 
§ 1447; Negligence [29 Cyc 616]. 

50. Evans v. Rudy, 34 Ark. 383. 


51. Evans v. Ruby, 34 Ark. 383. 

52. Bonds generally see Bonds 9 
CIF pels 

53. See supra § 47. 


54. Wells v. Steele, 31 Ark. 219; 
Miller v. Pendleton, 8 Gray (Mass. ) 
547; Sparkman v. Graham, 79 Miss. 
376, ve Uae nang 162 

55. ee onds . 

56. Harris v. Plant, 31 Ala. 639. 
57. Harris v. Plant, 31 Ala. 639. 
58. Judge Wilcox County Ct. v. 

Pharr, 4 Stew. & P. (Ala.) 332. 

1. See Railroads [23 Cyc ane 

2. Escriche Diccionario and Sup- 


It is also generally used to impart 


hardness and toughness to _ steel 
structures and implements where 
these qualities are particularly 


needed, such as burglar-proof safes, 
erushers, cutting tools, and the 
like’’). 1 

4 U.S. v. Roesseler, etc., Chemi- 
cal Cor, 437, Meds (770; 741, COA 
346 (“It is added to steel in the proc- 
ess of manufacture. It is used in 
making steel for the cheaper class 
of projectiles and for other pur- 
poses where hardness, strength, and 
ductility are necessary’’). 

5. Hempstead v. Thomas, 122 Fed. 
538, 539, 59 CCA. 342. 

6. Knight Mechanical D. [quot 
Evans v. Newark Rivet Works, 126 
Fed. 492, 493, 61 CCA 474]. 

[a] Similar definitions.—(1) ‘A 
ring of metal put around a column, 
cane, or other thing to strengthen it 
or prevent its splitting.” Imperial 
D. [quot Evans v. Newark Rivet 
Works, 126 Fed. 492, 493. 61 CCA 
474]. (2) “A ring or cap of 
metal put on a column, post, or 
staff, as on the lower end of a cane 
or umbrella, to strengthen it or pre- 


* By WILLIAM MorTIMER CROWTHER (Ferrocarriles to Fidelity Guaranty inclusive except the Spanish words and 


phrases). 
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brella stick.’ 

FERRYBOAT.® 

FERRY BRIDGE. Generally a floating structure 
hinged or chained to a wharf.° 

FERTILIZER.*° 

FESTINATIO JUSTITIZA EST NOVERCA IN- 
FORTUNII.+ 

FESTINUM REMEDIUM. Literally ‘‘A speedy 
remedy.’’1* The writ of assise was thus charac- 
terized, in comparison with the less expeditious 
remedies previously available, by the Statute of 
Westminster II (13 Edw. I ¢ 24).1% 

FETTERS." 

FEUD. In feudal law, an estate in land held of 
a superior on condition of rendering him services.?° 

FEUDA AD INSTAR PATRIMONIORUM SUNT 
REDACTA.*¢ 

FEUDAL. Pertaining to feuds or fees;1” distin= 
guished from ‘‘allodial.’’ 18 

Feudal action. Real actions were anciently so 
ealled.1® 

Feudal law. The law anciently regulating the 
property relations of lord and vassal, and the crea- 
tion, incidents, and transmission of feudal estates.2° 

Feudal possession. The equivalent of ‘‘seizin’’ 
under the feudal system. 

Feudal system. The system of feuds.?? 

Feudal tenures. The tenures of: real estate under 
the feudal system, such as knight service, socage, 
villenage, ete.?* 

FEUDALISMO. In Spanish feudal law, the body 
of rights enjoyed by a lord; also the abuse of such 
rights.?4 

FPEUDA NOVA. In feudal law, a term used to 
designate an interest in land which was acquired by 
the possessor in any other way than by succession 
as heir to his ancestor.?® 

FEUDATARIO. In Spanish feudal law, a vassal 


FERRULE—FEUDO 


a hd 


~ 


with a fief; also a fund subject to the payment of 
feudal dues.?¢ 

FEUDISTA. In Spanish law, an author who 
writes about fiefs.?7 

FEUDO. In Spanish law, fief; a species of bene- 
fice which one gives to another so that the latter may 
become the former’s vassal.?8 

Nature. ‘‘The fief,’’ says Hseriche, ‘‘who is dis- 
posed to ascribe the origin of the system to the 
Lombards, may. be considered as a contract or’ as a 
right in a thing similar to a pledge, mortgage, or 
emphyteusis.’’ 7° 

Classification. A fief may be proper or improper. 
It is the former when it is conceded purely and sim- 
ply without determination as to time or service. 
When conditions as to such matters are added, the 
fief becomes improper, but in case of doubt the fief 
is presumed to be a proper one.®° A fief is royal 
(real)°* when granted by a king or emperor with 
some dignity or royal privilege, as kingdom, prin- 
cipality, dukedom, ete. A simple fief had no such 
appurtenance. A liege (ligio) fief is one by which 
the vassal bound himself to serve the lord in war 
against anyone, and is therefore exclusive.?2 The 
ordinary fief, however, did not preclude the vassal 
from agreeing to serve another lord in war.3? Fiefs 
were also ecclesiastical when the subject was church 
property, and lay when it was not;** they were 
termed ‘‘new’’ when received by the vassal directly 
from the lord, and ‘‘old’’ when acquired by in- 
heritance ;*> ‘‘hereditary’’ when transmissible by in- 
heritance or will, and ‘‘familiar’’ when succession 
is confined to male heirs of the first vassal ;36 ‘‘mas- 
culine’’ when succession was so confined, and ‘‘femi- 
nine’? when female heirs were admitted in default 
of male;*’ ‘‘franeo’’? when free from the obliga- 
tion of personal service;?® and ‘‘personal’? when 
limited to the vassal who received it.89 


vent it from splitting.” Century D. 
[quot Evans v. Newark Rivet Works, 
121 Fed. 138, 134 (aff 126 Fed. 492, 
61 CCA 174)]. 

7. Evans v. Newark Rivet Works, 
121 Fed, 138, 134 [aff 126 Fed. 492, 
61 CCA 174] (‘a hollow metallic 
tube adapted to fit over and be at- 
tached to the end of an umbrella 
or cane, together with the metallic 
or steel point or tip which is in- 
verted in one end’’). 

8. See Admiralty § 61. 
erally Ferries § 1. 

9. Cope v. Vallette Dry Dock Co., 
119" UU; S? 625,630; 7 SCt 336, 30 “Lh. 
ed. 501. 

10. See Agriculture §§ 32-46. 


See gen- 


11. A maxim meaning “Hasty 
justice is the step-mother of mis- 
fortune.” Black L. D. 

1a Seeelaeks Li. D. 

13. ‘Black L. D. See:also Fast 
ante p 675. 


14. See Criminal Law § 2075. 

15. Black L. D. See also Estates 

8. 
: 16. A maxim meaning ‘Lands 
held feu are reduced to the charac- 
ter of patrimony or _ succession.” 
Trayner Leg. Max. 

17. Black L. D. See also Hstates 
§ 8 


18. Black L. D. See also Allo- 
Gial G2" Ci Js p 1152. 

19. 3 Blackstone Comm. p 117. 
See generally Real Actions [33 Cye 
1541]. 

20. Black L. D. 

at Black i... Di 

22. Black L. D. 

fa] “A political and social sys- 
tem which prevailed throughout Hu- 
rope during the eleventh, twelfth, 


For later cases, developments and changes in the law see cumulative Annotations, 


and thirteenth centuries, and is sup- 
posed to have grown out of the pe- 
culiar usages and policy of the Teu- 
tonic nations who overran the con- 
tinent after the fall of the Western 
Roman Hmpire, as developed by the 
exigencies of their military domina- 
tion, and possibly furthered by no- 
tions taken from the Roman juris- 
prudence. It was introduced into 
England, in its completeness, by Wil- 
liam IL, A. D. 1085, though it may 
have existed in a rudimentary form 
among the Saxons before the Con- 
quest. It formed the entire basis of 
the real-property law of England in 
medieval times; and survivals of the 
system, in modern days, so modify 
and color that branch of jurispru- 
dence, both in England and America, 
that many of its principles require 
for their complete understanding a 
knowledge of the feudal system. 
The feudal system originated in the 
relations of a military chieftain and 
his followers, or king and nobles, or 
lord and vassals, and especially their 
relations as determined by the bond 
established by a grant of land from 
the former to the latter. From: this 
it grew into a complete and intricate 
complex of rules for the tenure and 
transmission of real estate, and of 
correlated duties and services; while, 
by tying men to the land and to 
those holding above and below them, 
it created a close-knit hierarchy of 
persons, and developed an aggregate 
of social and political institutions.” 


Black L. D. See also 2 Blackstone 
Comm, p 44. 

23. Black L. D. 

24, Hscriche Diccionario. See 


also Feudal ante this page. 


25. Priest v. Cummings, 20 Wend. 
(N. Y.) 388, 349 [cit Sandford Herit. 
Suce. p 380] (distinguishing feuda 
antiqua). See also Feudo post this 
page text and note 35. 

26. HEscriche Diccionario. 

27. Escriche Diccionario. 

28. Partidas IV tit XXVI ley I 
and prolog. See Feud ante this page. 

29. Escriche Diccionario. See 
also Emphyteusis 20 C. J. p 1238. 

[a] As a contract the fief is a 

reciprocal agreement between lord 
and vassal, the former conceding the 
useful ownership (dominio util) and 
the latter recognizing the former as 
the ultimate owner and promising 
him fidelity, military and other serv- 
ice, and perhaps payment of dues. 
Escriche Diccionario. 
_ [b] As a-vright in a thing a fief 
is the title, shared by the lord and 
vassal, which arises from investi- 
ture, and which precludes alienation 
or encumbrance of the fief without 
the lord’s consent, is forfeited for 
felonias or feudal crimes, involves 
certain services, and escheats to the 
lord upon the vassal’s death without 
male heirs. Escriche Diccionario, 

30. Escriche Diccionario. 

31. Escriche Diccionario p 689. 
But see Hscriche Diccionario p 690 
(where the term “real” is applied to 
a transmissible fief). ‘ 

82. Escriche Diccionario. 

33. EXscriche Diccionario p 689, But 


Bea Escriche Diccionario p 690 €V). 


4. Escriche Diccionario. 
85. Escriche Diccionario. 
86. Escriche Diccionario. 
37. Escriche Diccionario. 
38. Escriche Diccionario, 
39. Escriche Diccionario, 


— 


same title, page and note number. _ 


Pee er 


FEUDUM ANTIQUUM. A feud 


to.a vassal from an ancestor;#° one which had been 


in the family for generations.‘ 


FEUDUM SINE INVESTITURA NULLO MODO 


CONSTITUL POTUIT.#2 


FEW. An indefinite expression for a small or 


limited number ;** not many; of 


indicating a small number of units or individuals 
It is a relative term and 


which constitute a whole.*® 
of great elasticity of meaning.*? 


Phrases: ‘‘Few copies,’’ *8 ‘‘few gross,’’ #° ‘‘few 
minutes,’’ 5° ‘‘few people,’’ 51 ‘‘few rods,’’ 5? ‘‘few 


stones.’?’ 58 


F.G. A. These letters in connection with marine 


40. English L. D. 

41. English L. D. See also Gard- 
ner v. Collins, 2 Pet. (U.S.) 58, 92, 71. 
ed. 347 (where the term is employed). 
See generally Estates § 8; and Feudo 
ante p 1084 text and note 35. 

{a] Feuda antiqua. — In feudal 
law, a term used to designate an 


interest in land to which the pos- 
sessor succeeds as heir to his an- 
cestor. Priest v. Cummings, 20 


Wend. (N. Y.) 338, 349 [cit Sandford 
Herit. Succ. p 30]. 

42. A maxim meaning “A freehold 
estate cannot be created except by 
investiture or some mode of consti- 


tutine.’” Thatcher v. Omans, 3 Pick. 
(Mass.) 521, 525. 
43. Bouvier L. D. [quot Pitts- 


burgh, etc., R. Co. v. Broderick, 56 
Ind. A. 58, 102 NE 887, 893]. 

44, Webster Int. D. [quot Provi- 
dent Loan Bank v. Parham, 137 Tenn. 
483, 194 SW 570, 571]. 

45. Webster Int. D. [quot Provi- 
dent Loan Bank v. Parham, 137 
Tenn. 483, 194 SW 570, 571]. 


46. Webster Int. D. [quot Provi- 
dent- Loan Bank v. Parham, 137 
Tenn. 483, 194 SW 570, 571]. 

47. Anderson v. Williams, 44 
WklyNC (Pa.) 418, 420; Klann v. 
Minn, 161 Wis. 517, 154 NW 996. 

48. Myers v. Gross, 59 Ill. 436, 


428 (a contract between a bookseller 
and the publisher, the publisher re- 
serving the privilege of selling at 
retail what “few copies” might be 
demanded through him without com- 
missions to the bookseller, does not 
include so large a proportion of the 
edition as to exceed one _ third 
thereof). 

49. Allen v. Kirwan, 159 Pa. 612,’ 
617, 28 A 495 (an offer to sell a 
few gross of a certain article was an 
offer of an indefinite quantity, and 
gave the party a right to name the 
quantity, which, if accepted by the 
other party, they would be bound to 
deliver, but the offer alone is too 
indefinite to create a contract). 

50. Klann v. Minn, 161 Wis. 517, 
154 Nw 996 (a complaint, alleging 
the destruction of a building and the 
death of plaintiff’s intestate, which 
averred that a few minutes after he 
was caught by the flames and ex- 
posed to the burning he then and 
there died, is sufficient to show con- 
scious suffering between the begin- 
ning of his injuries and his death). 

51, Indianapolis St. R. Co. v. Rob- 
inson, 157 Ind. 414, 418, 61 NE 936 
(as used in proposed evidence that 
between 3 and 4 P. M. on Sundays 
during the summer of 1899 but few 
people returned to the city by a cer- 
tain street railroad is very uncer- 
tain, for, in the connection used, it 


might mean fifty persons or five hun- 
dred). 

52. Butts v. Stowe, 53 Vt. 600, 
603 (in a notice of an injury from a 
defect in a highway which described 
the place of the injury as at a point 
“a few rods” from S’s starch factory, 
in a certain town, it was held that 
the term ‘a few rods” was an Iin- 
definite expression, which might ap- 
ply to the whole length of the side- 


FEUDUM ANTIQUUM—FIAR 


which descended 
FIADO. 


small number ;*® 


FIANZA. 


undertaking.®® 


walk, which was only a few rods in 
length, and hence the notice did not 
sufficiently show the place where the 
accident happened). 

53. Wheelock v. Noonan, 108 N. 
Y. 179, 184,-15 NE 67,2 AmSR 405 
(a permission to place a few stones 
on plaintiff's lot does not justify 
covering the lot with heavy boul- 
ders to a height of fourteen to 
eighteen feet). 

54. Wharton lL. Lex. (“They 
sometimes mean ‘foreign general 
average,’ and the precise meaning 
they denoté must be gathered from 
the context’’). 

55. Escriche Diccionario. 
Principal and Surety [382 Cye 1]. 

56. Escriche Diccionario. 

57. Escriche Diccionario. 
Principal and Surety [382 Cyc 1]. 

58. Escriche Diccionario. 

59. Escriche Diccionario. Seealso 
Martinez v. Runkle, 57 N. J. L. 111, 
125, 30 A 593 (‘a Spanish word of 
generic meaning, sufficiently broad 
to designate general obligation, as 
well as restricted liability under a 
single instrument’). 

[a] Fianza de indemnidad.—An 
obligation of guaranty as. distin- 
guished from “ordinary suretyship,” 
the fiador agreeing to pay only after 
exhaustion of the principal debtor’s 
assets. Escriche Diccionario. See 
Guaranty’ [20 Cyc 1392]. 

{b] Fianza de mancomunidad.— 
The joint obligation of two or more 
fiadores and which may he either 
simple, when the liability of each is 
limited to an aliquot part of the 
debt, and solidary when all are 
liable, jointly and severally, for the 
whole. Escriche Diccionario. See 
Principal and Surety [32 Cye 125]. 

{c] Fianza de estar 4 derecho.— 
An undertaking on the part of de- 
fendant in a cause, criminal or civil, 
to appear at the trial. Escriche Dic- 
cionario. See Bail 6 C. J. p 883. 

{[d] Fianza de estar 4 las resultas 
del juicio.—An undertaking to pay a 
money judgment against defendant 
in a cause criminal or civil. Escriche 
Diccionario. 

[fe] Fianza carcelara (de carcel 
segura).—An undertaking to return 
accused to custody on demand. 
Bscriche Diccionario. See Bail 6 C. 
J. p 883. 

{f] Fianza de la haz—A phrase 
which includes any of the three last 
previous forms of undertaking. 
Escriche Diccionario. 

[g] Fianza de arraigo.—(1) An 
undertaking secured by pledge, 
mortgage, or personal surety, to 
carry out the results of an action. 
Escriche Diccionario. (2) It might 
be enforced upon the debtor’s aliena- 
tion of his property with intent to 
change his domicile (Huero Real lib 
II, tit XVIII leyes I, II), (3) pro- 
vided the debt had been previously 
proved by authenticated document, 
witnesses, or the debtor’s admission 
(Novisima Recopilacion lib SGC te XD 
ley V, of Foro). 

{h] Fianza depositaria.—An un- 


See 


See 


dertaking to hold certain property 
subject to the order of the court, to 


[25 C.J.) 1085 


insurance mean ‘‘free from general average.’’ 54 
In Spanish law, one who is obligated 
or accepted as surety for another.®® 

The phrase ‘‘under bond,’’ relating to an ac- 
cused, is expressed in Spanish law by en fiado or 
al fiado, although the latter is also used in the sense 
of the English phrase ‘‘on credit.’? 5° 

FIADOR. In Spanish law, surety.57 

Fiador lego, llano y abonado, a solvent surety 
subject to no exemptions or privileges.®® 
In Spanish. law, security, bond, or 


FIAR. In Spanish law, to guarantee performance 
or payment by another; also to sell on eredit.® 


secure a debt of the obligor or an- 
other, or to deliver them, in case the 
debt is paid, to some other creditor. 
Escriche Diccionario. 

[i] Fianza de accredor de mejor 
derecho.—A form of the proceeding 
given by a creditor upon being 
awarded,property of the debtor and 
by which he undertakes to restore it 
if another creditor is found entitled 
thereto, or if the judgment award- 
ing it is reversed. HEscriche Dic- 
cionario. 

[i] Fianza deley de Madrid.—An 
undertaking (authorized by Royal 
Ordinance of Madrid in 1502) by the 
prevailing party in an arbitral pro- 
ceeding or compromise, to restore 
with rents and profits property re- 
ceived under the award in case it 
should be set aside at the instance 
of the prevailing party. Novisima 
Recopilacion lib XI tit XVII leyes 
IV, V and note; Escriche Diccionario. 

{k] Fianza de ley de Toledo.— 
An undertaking (authorized at To- 
ledo in 1840) in an executive pro- 
ceeding to restore in double amount, 
as penalty and interest, in case the 
judgment is set aside, whatever is 
collected thereunder. Escriche Dic- 
cionario. 

{1] Fianza de calumnia.—(1) An 
undertaking required of an accuser 
in a criminal proceeding, as a pre- 
eaution against malicious prosecu- 
tion, to indemnify accused in case 
the charge is not proved. Escriche 
Diccionario. (2) It is imperatively 
required in accusations by private 
individuals before the audienciaS 
(higher tribunals) against judges of 
inferior courts. Reglamentos of 
Sept. 26, 1835 art 73. 

[m] Fianza con informacion de 
abono.—An undertaking secured by 
specific property shown to belong to 
the obligor and to be free and suffi- 
cient to meet the purpose of the in- 
strument. It is especially employed 
in cases where a defendant, civil or 
criminal, is without surety or prop- 
erty at the locus fori but has prop- 
erty, elsewhere, which is thus ac- 
cepted upon due proof of ownership. 
Esecriche Diccionario. 


[n] Fianza de seguridad de la 
vida.—An undertaking, similar to 
the “bond to keep the peace” in 


Anglo-American law, based upon in- 
vestigation of a complaint that an- 
other threatens bodily harm to com- 


plainant, and requiring the former 
to observe good conduct. Escriche 
Diccionario. See Breach of 


the 
Peace §§ 20-58. : 

[o] Fianza subsidiaria.—An un- 
dertaking to carry out ‘some other 
undertaking. Escriche Diccionario. 

[p] Fianza de saneamiento.—An 
undertaking with surety, by an ex- 
ecution debtor, to avoid imprison- 
ment, that he will-satisfy the judg- 
ment. It should appear that prop- 
erty offered as security is the debt- 
or’s, or, should it prove otherwise, 
other sufficient property will be sub-* 
stituted. Escriche Diccionario. See 
Bails. «J. p. 883, 

60. Escriche Diccionario. 
Guaranty [20 Cyc 1392]. 


See 


1086 [25C.J.] 


FIAT (Latin ‘‘Let it be’’). In Spanish law, 
the act of favor extended to one who is empowered 
to act as clerk of a court; also the name of a 
notarial fee abolished in 1842.81 

FIAT JUS, RUAT JUSTITIA.§2 

FIAT JUSTITIA, RUAT C@LUM.® 

FIAT PROUT FIERI CONSUEVIT, NIL TE- 
MERE NOVANDUM. 

FIBROUS. As used in the steel making art, it 
is a generic term to denote a condition in contrast 
to the crystalline state.®®° The ‘‘fibrous’’ state is 
obtained by annealing.*¢ 

FICCION. An assumption which conceals, or as- 
sumes to conceal, that the law has changed.*7 

FICTIO CEDIT VERITATI, FICTIO JURIS 
NON EST UBI VERITAS.*: 

FICTIO EST CONTRA VERITATEM, SED PRO 
VERITATE HABETUR.®® 
_ FICTIO JURIS NON EST UBI VERITAS.” 

FICTIO LEGIS INIQUE OPERATUR ALICUI 


FIAT—FICTITIOUS ~ 


tiff which defendant is not allowed to traverse, the 
object being to give the court jurisdiction.”* _ 
Fiction of law. A legal assumption that a thing 
is true which is either not true, or which is as 
probably false as true;7* an assumption or suppo- 
sition of law that something which is or may be 
false is true, or that a state of facts exists which 


| has never really taken place;’®> an allegation in 


legal proceedings that does not accord with the 
actual facts of the case, and which may be con- 
tradicted for every purpose, except to defeat the 
beneficial end for which the fiction is invented and 
allowed.7® The rule on this subject is that the 
court will not endure that a mere form or fiction 
of law, introduced for the sake of justice, should 
work wrong, contrary to the real truth and sub- 
stance of the thing.” \ 

FICTIONE JURIS SEMPER SUBSISTIT AAQUI- 
TAS.78 


FICTITIOUS.” Feigned; imaginary; not real; 


DAMNUM VEL INJURIAM.”1 


FICTIO LEGIS NEMINEM LADIT.72 


counterfeit; false; not genuine;8° nonexistent.82 


Phrases: 


FICTION. A false averment on the part of plain- 


Escriche Diccionario. 
f maxim meaning 
prevail, though justice fail.” 
ton L. Lex. 

63. A maxim meaning ‘Let jus- 
tice be done, though the heaven 
should fall.” Bouvier L. D. [cit 
Branch Prine. p 161] . 

[a] Applied or explained in: Bush 
v. Canfield, 2 Conn. 485, 492; Sopher 
v. State, 169 Ind. 177, 81 NE 913, 922, 
14 LRANS 172, 14 AnnCas 27; La- 
mont v. Cheshure, 6 Lans. (N. Y.) 
234, 238; Laughton yv. Sodor, L. R. 
4 P. C. 495, 505. 

[b] “The justitia of that maxim 
means, legal justice—justice evolved 
and made operative by the adminis- 
tration of the law.” Vermont, etc., 
R. Co. v. Vermont Cent. R. Co., 50 
Vt. 500, 595. 

64. A maxim meaning “Let it be 
done as formerly, let no innovation 
be made rashly.” Bouvier L. D. 
[cit Jenkins Cent. p 116; Branch 
Prine,]. 

65. Fried. Krupp Aktien Gesell- 
schaft v. Midvale Steel Co., 191 Fed. 
588, 607, 112 CCA 194. 

66. Fried. Krupp Aktien Gesell- 
schaft v. Midvale Steel Co., 191 Fed. 
588, 607, 112 CCA 194. 

[a] Fibreus vegetable substances. 
—Reed v. U. S., 172 Fed. 453. 

67. Maine Anc. L. ec 2; Escriche 
Diccionario. See Fiction post this 
page. 

68. A maxim meaning 
yields to truth. 
truth, fiction of 
Wharton L. Lex. 

69. A maxim meaning “Fiction is 
against the truth, but it is to be 
esteemed truth.” Bouvier L. D. 

70. A maxim meaning “Where 
truth is, fiction of law does not ex- 
ist.” Bouvier L. D. 

71. A maxim meaning “A legal 
fiction does not properly work loss or 
injury.’’ Wharton L. Lex. 

72. A maxim meaning “A fiction of 
law injures no one.” Bouvier L. D. 
[cit 3 Blackstone Comm. p 43; 2 
Rolle Abr. p 502]; Dis. op. Low v. 
Little, 17 Johns. (N. Y.) 346, 348. 

73. Snider v. Newell, 132 N. GC. 
614, 625, 44 SEH 354 [cit' Best Ev. p 
419; Black L. D.; Maine Anc. L. p 
26.1) (per: Clark, 'C.-J.). 

[a] “When logic and the policy of 
a state conflict with a fiction due to 
historical tradition, the ‘fiction’ must 
give way.” Blackstone v. Miller, 188 
"U.S. 189, 238 SCt 277, 278, 47 L. ed. 439. 

[b] “Presumptions of law” dis- 
tinguished.—‘‘Fictions are to be dis- 


61. 
62 “Let law 
Whar- 


“Fiction 
Where there is 
law exists not.” 


tinguished from presumptions of law. 
By the former, something known to 
be false or unreal is assumed as true; 
by the latter, an inference is set up, 
which may be and probably is true, 
but which, at any rate, the law will 
not permit to be  controverted.” 
Black L. D. p 495. See also Evidence 
§ 25 et seq. 

74. Hibberd v. Smith, 67 Cal. 547, 
561, 4 P 473, 8 P 46, 56 AmR 726 [cit 
Johnson vy. Smith, 2 Burr. 950, 962, 97 
Reprint 647; Broom Leg. Max.]. 

[a] “Intendment of law” distin- 
guished.—A legal proceeding which is 
founded on an intendment of law 
cannot be contradicted by the par- 
ties. Thus a deed onerates by rela- 
tion from its delivery, although not 
acknowledged until long after; a 
patent or charter operates from its 
date, although not promulgated until 
afterward; in England, judgments 
operate by relation to the first day 
of the term when entered, while in 
this country they operate by relation 
to the last day of the term. Thus, 
in transitory actions the allegation 
that the cause of action arose in the 
county where the suit is brought 
cannot be contradicted so as to de- 
feat the jurisdiction of the court over 
the cause; in trover, the allegation 
as to the loss and finding of the 
property, although generally a fic- 
tion, cannot be contradicted for the 
purpose of defeating the action; and 
in England, where in the ordinary 
practice judgment is not rendered 
until the fourth day of the subse- 
quent term, and is then entered as 
of the preceding term to give it an 
earlier operation, defendant is never 
permitted to avoid such operation by 
evidence of the true time when judg- 
ment was agreed upon, for the delay 
was to enable him to move in arrest 
of judgment or for a new trial. 
There is also a principle that a fic- 
tion allowed by. a court can in no 
case be contradicted. The contra- 
diction is of only such fictions as are 
voluntarily inserted by the party 
himself in his writ or declaration. 
Therefore, whether the entry of a 
judgment after judgment nisi as of 


‘the preceding term was by relation 


or by fiction of law, its operation as 
of such earlier date cannot be con- 
tradicted by defendant, and a writ 
of review will be barred within one 
year from such earlier date. New 
Hampshire Strafford Bank v. Cornell, 
2° N, SE 324, 326: 

[b] Land as money and vice 
versa.—“The law often regards 


‘*Wictitious 


action’’ or ‘‘suit,’? 82 


money as land and land as money, 
and, through the forms in which 
property may be put, will, if possible, 
trace and establish the original own- 
ership.”’ McIntosh v. Aubrey, 185 
U. S. 122, 125,22 SCt 661946 Led. 
834. 

75. Leavell v. Blades, 237 Mo. 695, 
141 SW 898, 895. 

76. New Hampshire Strafford Bank 
v. Cornell, 2 N. H. 324, 327. 

77. Hibberd v. Smith, 67 Cal. 547, 
561, 4 P 478, 8 P 46, 56 AmR 726 
{cit Johnson vy. Smith, 2 Burr. 950, 
962, 97 Reprint 647]. 

“It seems to be a rule founded in 
common sense, as well as strict jus- 
tice, that ‘fictions of law’ shall not 
be permitted to work any wrong, but 
shall be used ut res magis valeat 
quam pereat.” U.S. y. 1,960 Bags of 
Coffee, 8 Cranch (U. S.) 398, 415, 3 L. 
ed. 602. 

[a] NWune pro tune judgment.— 
Although a judgment upon an entry 
nune pro tune, in taking effect by a 
legal relation at a time before it wags 
actually entered or existed, is based 
on a “fiction of law,’ it cannot be 
contradicted. Mahaska County v. 


.Bennett, 150 Iowa 216, 129 NW 888, 


839. 

78. A maxim meaning “In a fic- 
tion of law equity must always ex- 
ist.” Low v. Little, 17 Johns. (N. 
Y.) 346, 348; Morrice v. Bank of 
England, 3 Swanst. 573, 582, 36 Re- 
print 980. 

79. Fictitious: 

Census see Census § 6. 
Paper see Counterfeiting § 1; For- 

gery [19 Gye 1367]. 

80. Stein v. Howard, 65 Cal. 616, 
617, 4°P 662 [cit Webster D.]. 

81. Murray D. [quot Rex v. Le 
Clair, 39 Ont. L. 436, 438]. 

82. Smith v. Junction R. Co., 29 
Ind. 546, 551 (“a mere colorable dis- 
pute, to obtain the opinion of the 
court upon a question of law which 
a party desires to know for his own 
interest or his own purposes, when 
there is no real and substantial con- 
troversy between those who appear 
as adverse parties to the suit’). To 


Same effect Massie v. Watts, 6 
Cranch’ (UW. Si) eeb4seontn: ed. 181; 
Hotchkiss v. Jones, 4 Ind: 260; 


Brewington v. Lowe, 1 Ind. 21, 48 
AmD 349; Coxe vy. Phillips, Cas. t. 
Hardw. 237, 95 Reprint 152. 
Fictitious action or suit: 
Generally see Actions § 69. 
Contempt of court see Contempt § 10. 
Ground for involuntary dismissal see 
Dismissal and Nonsuit § 88. j 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Litt di 


< 


7 


‘*fictitious bail,’’ 8? ‘fictitious 
titious consideration,’’ 8° 


tious or non 


claim,’’ ®4 
*“ fictitious 
‘*fictitious increase of indebtedness,’’ §7 ‘fictitious 
name,’’ ®® ‘‘fictitious or invalid claims,’’ ®® ‘‘ficti- 
isting person,’’ °° ‘‘fictitious or un- 
necessary controversies and questions,’’ 1 ‘‘ficti- 
tious or vexatious suits,’’ % ‘fictitious payee,’’ °° 


FICTITIOUS—FIDELITY GUARANTY 


‘¢fie- 


demand,’’ 8° 


‘“fictitious person,’’°®* ‘‘fictitious plaintiff,’’ °° 
“‘fictitious trustee.’’ °° trust.? 
or  FIDEI-COMMIS- 


FIDE-COMMISSARY 
SARY.°7 
FIDEI-COMISOQ. 


FIDEI-COMISSARIO. 
used in two senses, one as having a 


Review of see Appeal and Error 
§ 114. 


.Right of cdurt to entertain see 
Courts § 77. 

To determine constitutionality of 
es see Constitutional Law 
83. See -Bail § 25. 

84. See Appeal and Error § 198; 


Assignments for’ Benefit of Creditors 
§§ 65, 229; Courts § 54; United States 
{39 ‘Cyc 7691]. 

85. See Deeds § 221; 
Conveyances [20 Cyc 441]. 
86. See Courts § 54. 
87. Wrightsville Hardware Co. v. 
McElroy, 254 Pa. 422, 98 A 1052; 
Rolapp v. Ogden, etc., R. Co., 37 Utah 

540, 110 P 364, 371. 

88. Carlock v. Cagnacci, 88 Cal. 
600, 26 P 597; Pollard v. Fidelity F. 
Ins..Co:,.1. S. D570, 47_NW 1060. 

Fictitious name: 

Generally see Names [29 Cye 270]. 
As trade-mark see Trade-Marks, 
Trade-Names, and Unfair Com- 


Fraudulent 


A disposition by. which the 
donee, heir, or legatee is charged to preserve for, 
or return a thing to, a third person.®* 

In Spanish law, a term 


petition [38 Cyc 721]. 

In oe see Mortgages [27 Cyc 

1085]. 

In partnership see Partnership [30 

Cye 420]. 

In pleading see Pleading [31 Cyc 98]. 
Of payee see Bills and Notes § 304. 
See also Counterfeiting 1 C. J. p 355; 

Forgery [19 Cyc 1382]. 

89. See Assignments for Benefit 
of Creditors §§ 65, 229. 

90. Seaboard Nat. Bank v. Bank 
of America, 193 N. Y. 26, 35, 85 NE 
829, 831, 22 LRANS 499; Macbeth v. 
North, etc., Wales Bank, [1906] 2 K. 
B. 718; Clutton vy. Attenborough, 
[1895] 2 Q. B. 306 [app dism [1895] 
2 'Q.. Ba 7071: 

See Courts § 77. 
See Dismissal and Nonsuit 
§ 88. 

93. Edgerton v. Preston, 15 Ill. A. 
23. See also Bills and Notes § 304. 

94. Bank of England vy. Vagliano, 
[£891] “A. -C. 107;.3. ERC_ 695 [ctt 
Clutton v. Attenborough, [1897] A. 
C790; 79384; 

95. See Parties [30 Cyc 28]. 

See Corporations § 1601. 
97. See Fidei-Commissarius post 


this page. 

98. La. Civ. Code art ~-1507 [quot 
Gortario v. Cantu, 7 Tex. 35, 42]. See 
also Fidei-Commissum post. this 


page. ga) 

[a] Fidei-comiso (1) in its origin 
was a pure, simple trust, the trustee 
taking for the mere purpose of con- 


equity.* 


meaning similar 


veying to another. Gortario. v. 
Cantu, 7 Tex. 35, 42. (2) They were 
subsequently applied to other pur- 
poses. Gortario v. Cantu, supra. 

99. Escriche Diccionario (where it 
is said that its use in the latter 
sense isthe more frequent). See also 
Fidei-Commissarius post this page. 

[a] An executor may be embraced 
with the meaning of the term. 
Escriche Diccionario. 

1. Brown v. Brown, 83 Hun 160, 
164, 31 NYS 650; Gortario v. Cantu, 
ares 35, 42; Abbott L. D.; Burrill 


2 Burrill. yD, 

8. Trayner Leg. Max. p 220. 

[a] In the Angilicized form, “‘fidei- 
commissary” or ‘fide-commissary” 
has been proposed and preferred as a 
substitute for ‘“cestui que trust.” 
Abbott L. D.; Burrill L. D.; Rapalje 
& L. L. D. 

[b] The word ‘fiduciarius” de- 
noted a person who in the English 
law is called the “trustee.” Rapalje 
& L. L. D. See also Fiduciarius post. 

4, McDonogh v. Murdoch, 15 How. 
(U. S.) 367, 407, 14 L. ed. 732; Gor- 
tario v. Cantu, 7 Tex. 35, 44; Escriche 
Diccionario and Supplemento Civ. 
Code lib III tit III cap II. See also 
Trusts [39 Cye 1]; Wills [40 Cyc 


LI2T). 

[a] Similar definition. — (1) “A 
disposition, causa mortis, by which 
the heir, or legatee, is requested to 
give, or return, a certain thing to 
another person.” Meunier’s Succe., 52 
La. Ann. 79, 88, 26 S 776, 48 LRA 77; 
Ducloslange v. Ross, 3 La. Ann. 432, 
433. (2) By “another person” is 
meant a person or institution so 
named or indicated as to individual- 
ize him, or her, or it. Meunier’s 
Succ., supra. - 

[b] Fidei-commissa, in their ori- 
gin, were pure, simple trusts, the 
trustee taking for the mere purpose 
to convey to another. They were 
subsequently applied to other pur- 
poses. The trustee or fiduciary heir 
had a usufruct or a vested estate in 
the property, the extent and char- 
acter of his interest being dependent 
on the terms of the bequest. Gor- 
tario v. Cantu, 7 Tex. 35, 44. 

[c] “Substitution” compared and 
distinguished. — (1) “Wideicommis- 
sary substitution is that in which 
the testator recommends the first 
taker (known as fiduciary) to de- 
liver the inheritance to someone else 
(known as fideicommisario, or cestui 


FIDEI-COMMISSUM. 
rangement resembling the 
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to ‘‘trustee,’’ and the other as having a meaning 
similar to ‘‘cestul 

FIDEI-COMMISSARIUS. 
term corresponding to ‘‘cestui que trust’’ or ‘‘bene- 
ficiary in American and English law’’;1 a person 
who had a beneficial interest in the estate, which for 
a time was committed to the faith or trust of 
another;? the person who took benefit under the 


que trust’’ or ‘‘beneficiary.’’ °° 
In the civil law, a 


In the civil law, an ar- 
‘‘trust’’ of English 


FIDELITY. Good faith.5 

FIDELITY GUARANTY. A name given to a 
form of insurance which is included in the broader 
term of ‘‘guaranty insurance.’’ ® 


que trust). If the fideicommissary 
substitute dies before the. delivery of 
the inheritance, any rights of said 
substitute do not pass or descend to 
her heirs if the substitution is a con- 
ditional one.” Escriche Diccionario 
[quot Delgado v. Bernal, 7 Porto 
Rico Fed. 666, 680]. (2) Fidei-com- 
missary substitution has been defined 
to be “the establishment of an heir 
who is placed or made dependent on 
the fidelity of another, the inheri- 
tance being left in the hands of the 
latter that he may give it to the 
former.” Gortario v. Cantu, 7 Tex. 
85,0 40. (3) A “substitution® sider 
commissaire” has been termed an 
“oblique substitution.’’ McDonogh v. 
Murdoch, 15 How. (U. S.) 367, 408, 
14 L. ed. 731. (4) “The substitution 
is oblique, because the true heir does 
not receive the inheritance directly 
or immediately, but by means of an- 
other intrusted with the charge of 
restoring it.” Gortario v. Cantu, 
supra. (5) A “fidei commissum” 
differs from the ‘‘substitution,”’ in 
that the charge imposed on the first 
recipient is to be executed during 
his life. A better founded distinc- 
tion, perhaps, lies in the fact that in 
case of a substitution the first re- 
cipient and ultimate beneficiary both 
take title to the thing given directly 
from the donor, while in the case of 
the fidei-commissum the title vests 
in the ultimate beneficiary, for whom 
the first recipient holds and admin- 
isters the gift as trustee. In re Bil- 
lis, 122 La. 5389, 47 S 884, 886, 129 
AmSR 355. 

5. Matter of Burr, 48 Misc. 56, 67, 
96 NYS 225 [quot King v. Talbot, 40 
N. Y. 76] (the term imports a sin- 
cere and single intention to act ac- 
cording to the duty imposed). 

[a] “Impartially” distinguished.— 
The word “fidelity,” in an oath of 
viewers appointed to lay out a public 
road, to perform their duties with 
fidelity, and according to the best of 
their judgment, cannot be used in 
lieu of the word ‘impartially,’ in 
view of the statute requiring such 
viewers to take an oath to perform 
their appointment impartially and 
according to the best of their knowl- 
edge. In re Jackson Tp. Road, 2 
LackLegN (Pa.) 328. 

6 Peo. v. Rose, 174 Ill. 310. 51 NE 
246, 44 LRA 124. See also Fidelity 
Insurance post p 1088; Guaranty In- 
surance [20 Cyc 1498]. 
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§§ 1-2] 


[§ 1] Fidelity insurance, as the term is usually 
employed, is a contract whereby one, for a consid- 
eration, agrees to indemnify another against loss 


FIDELITY INSURANCE 
I. DEFINITION 


trust. 
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arising from the want of honesty, integrity, or fidel- 
ity of employees or others holding positions of 


- II. FORM, NATURE, AND VALIDITY OF CONTRACT 


[§ 2] The contract is sometimes in a form very 
similar to that of a policy of insurance,? while fre- 
quently it is in the form of a bond of indemnity.’ It 
is sometimes issued upon the application of the em- 
ployer * and sometimes upon the application of the 
But whatever the form of the contract, 


émployee.® 


i. John Church. Co. v.— “tna 
Pademn,' Co.; 13 “Gas A.’ 826;°831, 80 
SE 1093. And see U. S. Fidelity Co. 
v. Dundee First Nat. Bank, 233 Ill. 
475, 84 NE 670; Peo. v. Rose, 174 
Tll. 310, 51 NE 246, 44 LRA 124; Fi- 
delity, etc., Co. v. Western Bank, 94 
SW 3, 29 KyL 239; Bryant v. Ameri- 
can Bonding Co., 77 Oh. St. 90, 82 
NE 960; American Surety Co. v. Folk, 
124 Tenn. 139, 135 SW 778, AnnCas 
1912D 1024 [cit 1 Joyce Ins. § 12]; 
Vance Ins. § 247. 

2. Guarantee Co. of North Amer- 
ica v. Mechanics’ Sav. Bank, etc., Co., 
183° U. S. 402,22 SCt 124,. 46 L. ed. 
253; Tarboro Bank v. Maryland Fi- 
delity, ete., Co., 126 N. C. 320, 35 SE 
588, 83 AmSR 682. 

3. U. S.—Maryland Fidelity, etc., 
Co. v. Courtney, 186 U. S. 342, 22 SCt 
833, 46 L. ed. 1193; Adtna Indemn. 
Co. v. J. R. Crowe Coal, etc., Co., 154 
Fed. 545, 83 CCA 431 [certiorari den 
207 U. S.-589, 28 S@t 256, 52 L. ed. 
354]. 

Ark.—American Bonding Co. v. 
Morrow, 80 Ark. 49, 96 SW 6138, 117 
AmSR 72. 

“Colo— American Bonding, etc., Co. 
v. Burke, 36 Colo. 49, 85 P 692. 

Fla.—National Surety Co. v. Wil- 
liams, 74 Fla. 446, 77 S 212. 

Tll.—T. Wilce Co. v. Royal Indemn. 
Co., 289 fll. 383, 124 NE 635; Ameri- 
can Bonding, etc., Co. v. New Am- 
sterdam Casualty Co., 125 Ill. A. 33. 

Md.—Williams v. . §S. Fidelity, 
etc., Co., 105 Md. 490, 66. A 495. ‘ 

Minn.—Pearson v. U. S. Fidelity, 
etc., Co., 138 Minn. 240, 164 NW 919. 

Mo.—Commercial Bank v. Mary- 
land Casualty Co., (A.) 187 SW 103. 

Nebr.—Lion Bonding, etc., Co. v. 
Capital F. Ins. Co., 96 Nebr. 51, 146 
NW 1051. : 

N. J.—Atlantic City Aerie No. 64 
F. O. O. E. v. International Fidelity 
Ins. Co., 83 N. J. L. 583, 85 A 325. 

N. Y.—East Islip First Nat. Bank 
vy. National Surety Co., 228 N. Y. 
469, 127 NE 479; National Surety 
Co. v. Stallo, 171 App. Div. 206, 156 
NYS 988 [aff 226 N. Y. 707 mem, 123 
NE 880 mem]. ; ; 

Oh.—Rankin v. U. S. Fidelity, etc., 
Co., 86 Oh. St. 267, 99 NE 314; Bryant 
y. American Bonding Co., 77 Oh, St. 
90, 82 NE 960. : 

S. G— Clifton Mfg. Co. v. U. 8. Fi- 
delity, ete., Co., 60 S. C. 128, 38 SE 
790. 
Wis.—United American F. Ins. Co. 
vy. American Bonding Co., 146 Wis. 
573, 131 NW 994, 40 LRANS 661. 

4 Phenix Ins. Co. v. Guarantee 
Co, of North America, 115 Fed. 964, 
53 CCA 360. 

5. American Surety Co. v. Pauly, 
170 U. S. 133,18 SCt 552, 42 L. ed. 
977; 'T. Wilce Co. v. Royal Indemn. 
Co., 289 Ill. 383, 124 NE 635; National 
Surety Co. v. Rieves. 112 Miss. 747, 
73 S 732; Imperial Bldg., etc., Co. _v. 
S. Fidelity, etc., Co., 23 Oh. Cir. 

3 


6 U. S.—American Surety Co. v. 
Pauly, 170 U. S. 133, 18 SCt 552, 42 
{aff 72 Fed. 470, 18_CCA 

Indemn. Co. v. J._R. 
154 Fed. ee 
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589, 28 SCt 256, 52 L. ed. 354]. 

Ark.—Title Guaranty, etc., Co. v. 
Fulton Bank, 89 Ark. 471, 117 SW 
537, 33 LRANS 676. 

Colo.—American Bonding, etc., Co. 
v. Burke, 36 Colo. 49, 85 P 692. 

Ga.—Columbus Home Sav. Bank v. 
Massachusetts Bonding, etc., Co., 19 
Ga. A. 352, 91 SE 494; John Church 
Co. v. Adtna Indemn. Co., 13 Ga. A. 
826, 80 SE 1093. 

» Ill.—U. S. Fidelity, ete., Co. v. Dun- 
dee First Nat. Bank, 233 Ill. 475, 84 
NE 670 [aff 137 Ill. A. 382]; Peo. -v. 
Rose, 174 Ill. 310, 51 NE 246, 44 LRA 


124; American Bonding, ete., Co. v. 
Ney msterdam Casualty Co., 125 Ill. 
. oO. 


Ky.—American Bonding Co. v. Bal- 
lard County Bank, 165 Ky. 63, 176 SW 
368; Fidelity, ete., Co. v. Western 
Bank, 94 SW 3, 29 KyL 639; Cham- 
pion Ice Mfg., ete., Co. v. American 
Bonding, ete., Co., 115 Ky. 863, 75 
SW 197, 25 KyL 239, 103 AmSR 356. 

Md.—Union Cent. L. Ins. Co. v. 
U. S. Fidelity, ete., Co., 99 Md. 423, 
58 A 487. 

Mich.—Ladies Modern Maccabees 
v. Illinois Surety Co., 196 Mich. 27, 
163 NW 7; Crystal Ice Co. v. United 


Poaeke, Co., 159 Mich. 102, 123 NW 
Minn.—Thomas Co. v. National 
Surety Co., 142 Minn. 460, 172 NW 


697; Pearson v. U. S. Fidelity, etc., 
Co., 138 Minn. 240, 164 NW 919; New 
York Fidelity, ete., Co. v. Hickhoff, 
63 Minn. 170, 65 NW 351, 56 AmSR 
464, 30 LRA 586. 

Mo.—St. Louis Police Relief Assoc. 
v. American Bonding Co., 197 Mo. A. 
430, 196 SW 1148; Krey Packing Co. 
v. U. S. Fidelity, etc., Co., 189 Mo. A. 
591, 175 SW 322; Long Bros. Grocery 
Co. v. U. S. Fidelity, ete., Co., 130 Mo. 
A. 421, 110 SW 29; Roark v. City 
Trust, etc., Co., 130 Mo. A. 401, 110 
SW 1. But see Commercial Bank v. 
American Bonding Co., 194 Mo. A. 
224, 187 SW 99 (holding that Rev. St. 
[1909] $§ 7024, 7026 relating to the 
construction of warranties of fact, 
and § 6937 relating to misrepresenta-~ 
tion, do not apply to contracts cov- 
ered by indemnity bonds). 

N. Y.— East Islip First Nat. Bank 
vy. National Surety Co., 228 N. Y. 469, 
127 NE 479. 4 

N. C.—Tarboro Bank v. Fidelity, 
ete., Co., 128 N. C. 366, 38 SE 908, 83 
AmSR 682, 126 N. C. 320, 35 SE 588, 
83 AmSR 682, 

Or.—Bissinger v. Bonding, etc., Co., 
83 Or. 288, 163 P 592. 

Tenn.—Codperative Stores Co. v. 
U. S. Fidelity, ete. Co., 137 Tenn. 
609, 195 SW 177; Hunter v. U. S. Fi- 


delity, ete., Co., 129 Tenn. 572, 167 
SW 692; Louisville, ete, R. Co. v. 
U. S) Fidelity, ete:, Co., 125 Tenn. 


658, 148 SW 671; American Surety 
Co. v. Folk, 124 Tenn. 139, 135 SW 
778, AnnCas1912D 1024. ee 

Tex.—Southern Surety Co. v. Citi- 
zens’ State Bank, (Civ. A.) 212 SW 
556; National Surety Co. v. Murphy, 
(Civ. A.) 174 SW 997. t 

Wash.—Remington v. Maryland Fi- 
delity, etc., Co., 27 Wash. 429, 67 je) 
989 


Wis.—Whinfield vy. Massachusetts 


it is well established that guaranteeing the fidelity 
of employees® and persons holding positions of 
trust’ is a form of insurance,’ and that such a 
contract is subject to the rules applicable to insur- 
ance contracts generally,® and not to the rules 


Bonding, \etc., Co., 162° Wis. 1, 154 
NW 632; Crandon First Nat. Bank v. 
U. S. Fidelity, etce., Co., 150 Wis. 


601, 187 NW 742. 
West v. London 


Ont.—London 

Guarantee, ete., Co. 26 Ont. 520; 
Crown Bank vy. London .Guarantee, 
ete., Co., 17° Ont. L. 95, 12; OntWR 
349 [dism app 10 OntWR 1070]. 

But see Mutual Loan, ete., Assoc. 
v. National Surety Co., 215 Pa. 495, 
101 A 830 (holding that the authori- 
ties to the effect that for certain 
purposes fidelity bonds are viewed 
in the law as insurance contracts 
do not apply). 

7. State v. Chicago Bonding, etc., 
Co., 279 Mo. 535, 215 SW 20; Bryant 
v. American Bonding Co., 77 Oh. St. 
90, 82 NE 960; Western Indemn. Co. 
v. Free and Accepted Masons, (Tex. 
Civ. A.) 198 SW 1092. 

8. See cases supra notes 6, 7. 

“Tt is undoubtedly true that while 
the bond in this case may resemble 
a contract of suretyship, it is in 
effect a contract of insurance, to 
which the rules of construction pe- 
culiar to contracts of suretyship 
proper would not apply, but to which 
the rules governing ordinary con- 
tracts of insurance are applicable.” 
Home Sav. Bank v. Massachusetts 
Bonding, etc., Co., 19 Ga. A. 352, 362, 
91 SE 494, 

_ “In fact, the contract of suretyship 
is inherently that of insurance. The 
surety is an insurer of the debt, the 
fidelity, or the ‘undertaking of his 
principal ... and when he engages 
in the business of furnishing surety 
for hire, his obligation is no longer 
construed under the strictissimi juris 
rule, but is subject to the rules of 
construction applicable to insurance 
policies generally. So, that speaking 
generally, the contracts of suretyship 
issued by surety companies, organ- 
ized for the purpose of furnishing 
surety for hire, such as the defend- 
ant, are contracts of insurance. In 
current decisions dealing with such 
contracts the courts continually refer 
to them indifferently as ‘bonds,’ ‘in- 
demnity contracts,’ ‘insurance bonds,’ 
‘insurance contracts’ and ‘guaranty 


policies.’” State v. Chicago Bonding, 
Socy Co., 279 Mo. 535, 553, 215 SW 
Tal Insurance company.—(1) A fi- 


delity company is an insurance com- 
pany. American Surety Co. v. Folk, 
124 Tenn. 139, 135 SW 778, AnnCas 
1912D 1024; Western Indemn. Co. v. 
Free and Accepted Masons, (Tex. Civ. 
A.) 198 SW 1092. (2) A company 
proposing to transact the business of 
“guaranteeing the fidelity of persons 
holding public or private places of 
trust’? cannot be incorporated under 
a general corporation law which ex- 
cludes from its operation corpora- 
tions formed for the purpose of in- 
surance. Peo. v. Rose, 174 Ill. 310, 
51 NE 246, 44 LRA 124. 

9. U. S—A®tna Indemn. Co. v. 
J. R. Crowe Coal, ete., Co., 154 Fed. 
545, 83 CCA 431 [certiorari den 207 
U. S. 589, 28 SCt 256, 52 L. ed. 354]. 

Ga.—Home Sav. Bank v. Massachu- 
setts Bonding, ete. Co., 19 Ga. A. 
352, 91 SE 494; John Church Co, v. 
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applied to ordinary sureties for accommodation.’° | 
A eontract of an insurer guaranteeing the honesty 
of employees is not void as being against public 
policy on the ground that the effect of it is to 
make it a matter of indifference to the employer 
whether he employs honest or dishonest agents to 
deal with his patrons or customers.™* Where a bond 


given by an insurer of the fidelity 


AStna Indemn, Co., 13 Ga, A. 826, 80 
SE 1093. 

Ill.—. S. Fidelity, ete., Co. v. Dun- 
dee First Nat. Bank, 233 Ill. 475, 84 
NE 670 [aff 137 Ill. A. 882]; American 
Bonding, etc., Co. v. New Amsterdam 
Casualty Co., 125 Ill. A. 33. 

Mo.—State v. Chicago Bonding, 
ete., Co., 279 Mo. 585, 215 SW 20; 
Long Bros. Grocery Co. v. U.S. Fi- 
delity, etc., Co., 130 Mo. A. 421, 110 


SW 29. 
Okl.—Willoughby v. Fidelity, ae) 
Cos UENtOk 546, 552,185. Pir 713; 


LRANS 548, 8 AnnCas 603 Laff Dob 
U. S. 5387 mem, 27 SCt 790 mem, 51° L. 
ed. 920 mem]. 

Tenn.—Coodperative Stores GoM v. 
U. S. Fidelity, ete., Co., 137 Tenn. 609, 
195 SW_ 177. 

See also Western Indemn. Co. v. 
Free and Accepted Masons, (Tex. Civ. 
A.) 198 SW 1092 (by statute). And 
see infra § 3. But see Illinois Surety 
Co. v. Donaldson, 202 Ala. 183, 79 S 
667 (not subject to provisions of 
Code [1907] § 4579). 

“Widelity and guaranty insurance 
is of comparatively modern origin, 
and has not had the consideration in 
the books that has been bestowed 
upon fire and life insurance. But 
while it is of but comparatively mod- 
ern origin, it is nevertheless already 
a thoroughly established and legiti- 
mate line of insurance that has come 
to stay, and indeed is filling a most 
important part in the modern busi- 
ness world. From reason and an- 
alogy, however, it is plain that many 
of the principles underlying and gov- 
erning fire and life insurance must 
apply to fidelity and guaranty insur- 
ance.” Willoughby v. Fidelity, etc., 
Go., supra. 

fal When agreement complete.— 
(1) The rule as to fire insurance 
policies that when an application is 
made and the terms thereof agreed 
upon between the insurer’s author- 
ized agent and the insured, and the 
policy agreed to be issued embodying 
such terms, the agreement is com- 
plete, even though credit be extended 
for the premium, and that if a policy 
is afterward issued it relates back to 
the time specified for the insurance 
to begin and covers a loss within 
that time (Fire Insurance § —), (2) 
has been applied to fidelity contracts 
(Roark v. City Trust, ete., Co., 
Mo. A. 401, 110 SW 1). 

{b] Powers of agents.—(1) The 
rules as to the rights of insurance 
agents to make changes and waive 
conditions in insurance policies (see 
Insurance [22 Cyc 1429]), (2) have 
been applied to fidelity contracts (Co- 
Operative Stores Co. v. U. S. Fidelity, 


mn Co., 187 Tenn. 609, 195 SW 
10. Supreme Council C. K. v. Fi- 
delity, etc., Co., 63 Fed. 48, 11 CCA 


96; U. S. Fidelity Co. v. Dundee First 
Nat. Bank, 233 Ill. 475, 84 NE 670 
[aff 137 Til. A. 3821; Crandon First 
Nat. Bank v. U. S. Fidelity, etc., Co., 
150 Wis. 601, 137 NW 742. 

Construction of contracts of surety- 
ship see Principal and Surety [32 Cyc 
71 et seq]. 

11. New York Fidelity, ete., Co. v. 
Bickhoff, 63 Minn. 170, 65 NW 351, 56 
AmSR 464, 30 LRA 586. 

12. U. S.—Blackmore v. Guarantee 
Co. of North America, 71 Fed. 363, 
18 CCA 77, 

Ti. —Walker-Edmund x be vy. Bank- 
ers’ Surety Co., 148 Ill. 13. 

Md.—Union Cent. L. ins. Co. v. Fi- 
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of an employee invalid.t4 
delity, ete., Co., 99 Md. 423, 58 A 437, 
105 AmSR 313. 

Mass.—Wilcock v. Massachusetts 
Bonding, etc., Co., 223 Mass. 482, 112 
NE 81. 

Miss.—National Surety Co. v. 
Rieves, 112 Miss. 747, 73 S 732. 


Nebr.—U. S. Fidelity, etce., Co. v. 
pe aelexy 70 Nebr. 622, 97 NW 
36. 

N. Y:—Adelberg v. U. S. Fidélity, 
etc., Co., 45. Mise, 2376,; 90:2 NYS 
465. 

Okl.—Oklahoma Sash, etce., Co. v. 
American Bonding Co., 153 P 1151, 
170 Ps 514: 

{a] This is true even though there 


is nothing in the bond to indicate 
that the insured, and not the insurer, 
is to procure the employee to sign 
the bond, and notwithstanding sub- 
sequent renewals of the bond, they 
being made subject to all the condi- 
tions contained in the original bond. 
Union Cent. L. Ins. Co. v. 


delity, ata NGol, 59, Maes tes A 
13. U. S.—Proctor Coal Co. v. 
U. S. Fidelity, ete. Co. 124 Fed. 


424, 
. Kan.—Fowler v. Title Guaranty, 
etc., Co., 88 Kan. 455, 129 P 171. 

Md.—Union Cent. L. Ins. Co. v. 
U. S. Fidelity, etce., Co., 99 Md. 423, 
58 A 487, 105 AmSR ate) 

Mass.— Wilcock v. Massachusetts 
Bonding, etc., Co., 223 Mass. 482, 112 
NE 81. 

Miss.—National Surety Co. vy. 
Rieves, 112 Miss. 747, 73 S 732. 

Mo.—St. Louis Police Relief Assoc. 


v. American Bonding Co., 197 Mo. A. 
430, 196 SW 1148. 

Nebr.—U. 8S. Fidelity, ete., Co. v. 
go dat 70 Nebr. 622, NW 
36. 


N. Y.—General R. Signal Co. v. 
Title Guaranty, etc., Co., 203 N. Y. 
407, 96 NE 734 [aff 139 App. Div. 925, 
123, NYS! 1117]. 

Okl.—Oklahoma Sash, etc., Co. v. 
American Bonding Co., 153 P 1151, 
AOE oes 

Wash.—Prosser Power Co, v. U. S. 
ae ete., Co., 73 Wash. 304, 132 

[a]. What constitutes waiver.— 
(1) Where the agents of the insurer, 
to whom the application for the bond 
was made and who caused the bond 
to be executed and delivered to the 
employer, knew that it had not been 
signed by the employee and delivered 
it without such signature with a let- 
ter stating that it was ‘duly exe- 
cuted,” on behalf of the employee, 
it will be presumed that they in- 
tended to waive the condition requir- 
ing the signature. General R. Signal 
Co. v. Title Guaranty, etc., Co., 203 
N. Y. 407, 96 NE 734 [aff 139 "App. 
Div...925, 123 NYS 1117 and dist Wil- 
cock v. Massachusetts Bonding Co., 
223 Mass. 482, 112 NE 81 (accompany- 
ing letter not stating that the -bond 
was duly executed on behalf of the 
employee)]. (2) Where, although 
the bond was not signed by such 
employee, the usual provisions of 
such bond were supplemented by 
separate agreement of indemnifica- 
tion given by such employee to the 
surety company, it will be presumed 
that the agents of the insurer con- 
sidered its interest as well protected 
by such separate covenant as if the 
employee had subscribed to it upon 
the bond, and the legal presumption 
of a waiver will attach. General R. 
Signal Co. y. Title Guaranty, etc., Co., 


gen Se 


makes it essential to its validity that the signature 
of the employee shall be subscribed thereto, but it is 
never so signed by the employee, the bond is in- 
valid,!2 unless such signature is waived.'* 
where such a bond does not stipulate that it is es- 
sential to its validity that the employee should 
sign it, his failure to sign does not render the bond 
It has been held that a bond making 


But 


supra; Prosser Power Co. v. U. S. Fi- 
delity, etc., Co., 73 Wash. 304, 132 P 
48. (3) A written application by an 
employee for an employee’s fidelity 
bond, which expressly stipulated that 
he would reimburse the insurer for 
any loss sustained by it on account 
ef the bond, did not constitute a 
waiver on the part of the insurer of 
the provision in the bond that it 
would be invalid unless signed by the 
employee, since the insurer was not 
compelled to make the bond at all and 
it had the right to*set forth in the 
bond the terms upon which it would 
be liable for the honesty of the em- 
ployee. National Surety Co. v. Rieves, 
112. Miss. 747, 73 S 732. (4) ‘The ac- 
ceptance and retention of premiums 
and one renewal premium by the in- 
surer in ignorance of the employee’s 
failure to\ sign the bond does not 
constitute waiver. National Surety 
Co. v. Rieves, supra. (5) Such a 
stipulation is waived where the in- 
surance company issues and delivers 
the bond without the employee’s sig- 
nature, accepts premiums from year 
to year, and treats the instrument as 
one properly executed until a loss 
has occurred. St. Louis Police Re- 
lief Assoc. v. American Bonding Co., 
197 Mo. A. 4380, 196 SW 1148. (6) 
Such a bond will not be held invalid 
because not signed by the employee, 
although the bond expressly so pro- 
vides, when the bond has been de- 
livered by an agent of the insurer to 
the insured and the premium col- 
lected and when the insurer has a 
separate writing, signed by the em- 
ployee, which imports the same un- 
dertaking by the employee - as would 
his signature to the bond; on the con- 
trary, the condition will be held to 
have been waived. Fowler v. Title 
Guaranty, etc., Co., 88 Kan. 455, 129 
P 171. (7) The issue of renewal re- 
ceipts is not a waiver of this condi- 
tion, where they are declared to be 
subject to all the conditions of the 
original bond. Union Cent. L. Ins. 
Co. v. U. S. Fidelity, etce., Co., 99 Md. 
428, 58'!A 4387, 105 AmSR® 3132.18) 
Where the insurer receives premiums 
for two renewals, with the knowledge 
that the bond did not have the sig- 
nature of the employee, this condi- 
tion is waived. Proctor Coal Co. 
res S. Fidelity, etc., Co., 124 Fed. 

[b] Ignorance of officers of in- 
surer.—The requirement that the em- 
ployee sign a fidelity bond is not 
waived where none of the officers of 
the insurer authorized to waive knew 
that it was not signed. Wilcock v. 
Massachusetts Bonding, etc., Co., 223 
Mass, 482, 112 NE 81. 

14. Title Guaranty, ete; Col “y. 
Fulton Bank, 89 Ark, 471, 117 SW 
537, 38 LRANS 676. See also Attna 
Indemn. Co. v. J. B. Crowe Coal, etce., 
Co., 154 Fed. 545, 83 CCA 431 [cer- 
tiorari den 207 U. S. 589, 28 SCt 256, 
52 L. ed. 354] (where the execution 
by a servant of a fidelity bond was 
not made a consideration for, nor a 
condition of, the creation of liability 
by the insurer, but the latter there- 
after continued the bond, which was 
not signed by the servant, three 
times for a further new considera- 
tion, subject to the conditions and 
covenants of the bond, defendant was 
not entitled to cbject that it was 
not liable on the last renewal, be- 


cause the bond was. not originally 


signed by the servant as contem- 
plated), 


ea NN a ae 2A 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it essential that the signatures of both the em- 
ployee and the employer shall be subscribed thereto 
1s not invalid because of the failure of the employer 
to sign it until after it has expired by limita- 
tion.* A contract of insurance of the fidelity of 
-employees is an original undertaking insuring 
against loss through the dishonesty of employees 
and is not within the statute of frauds requiring a 
special promise to answer for the debt, default, or 
doings of another to be in writing. An oral 
contract of present insurance for the fidelity of an 
employee 17 or for such insurance to be effective 
from date 18 is valid. A bond guaranteeing the fi- 
delity of an employee is not invalidated because 
his employer is doing business without a license or 
bond as required by statute, since the statute does 
invalidate contracts made by such a person and the 
tailure to comply with the statute is collateral to 
the bond.t® Where by statute an insurance policy 
is required to be accompanied by a copy of the 


- FIDELITY INSURANCE 


[25 C.J3.] 1091 


application and a copy of all questions asked and 
answered,”° the effect of the failure to comply with 
such requirement is to exclude such application and 
questions and answers from the insurance con- 
tract,?1 and such failure is not a good defense to 
an action for the breach of a fidelity bond.?2 

Delivery. The delivery of a fidelity bond by the 
insurer’s agent to the employee whose fidelity is 
guaranteed, with intent that he should deliver such 
bond to his employer, is a sufficient delivery.?% 
Where an insurer, having accepted and approved an 
application for fidelity insurance and signed the 
bond, forwards it unconditionally to his agent with 
instructions to deliver it to the insured, this is 
tantamount to a delivery to the insured, even though 
the agent has never parted with the possession of 
the bond.?4 In fact acceptance of an application for 
fidelity insurance and mailing the bond are all that 
is necessary or essential to put the contract into 
force.?> 


III. CONSTRUCTION OF CONTRACT 7¢ 


[§ 3] Contracts of fidelity insurance are sub- 
ject to the same general rules of construction as 
apply to other insurance contracts.27_ Thus if, look- 
ing at all its provisions, such a contract is fairly 
and reasonably susceptible of two constructions, one 


15. American Bonding, etc., ‘Co. v. 


liams, 74 Fla. 446, 77 S 212. 
Ga.—John Church Co, v. 


favorable to the insured and the other to the in- 
surer, the former construction, if consistent with 
the objects for which the contract was made, must 
be adopted,?* especially where the insurer prepared 


from a liability fairly within the 


4Mtna|scope or spirit of their terms.” 


Rompemsterdam Casualty Co., 125 Ill. 


16. See Frauds, Statute of [20 Cyc 
160 et seq]. 

17. Quinn-Shepherdson Co. v. U. S. 
Fidelity, etc., Co., 142 Minn. 428, 172 
NW 6938. 

18. Quinn-Shepherdson Co. v. U.S. 
Fidelity, ete., Co., 142 Minn. 428, 172 
NW 693. 

19. Ferguson-Hendrix Co. v. Mary- 
land Fidelity, etc., Co., 79 Wash. 528, 
140 P 700. 

20. See statutory provisions; and 
Southern Surety Co. v. Citizens’ State 
Bank, (Tex. Civ. A.) 212 SW _ 556 
(construing Rey. St. [1911] e 15 tit 
71 art 4951). 


21. Southern Surety Co. v. Citi- 
zens’ State Bank, (Tex. Civ. A.) 212 
‘Sw 556. a8 

22. Southern Surety Co. v. Citi- 
zens’ State Bank, (Tex. Civ. A.) 212 
SW 556. ; 

23. Prosser Power Co. v. U. S. Fi- 


delity, etc., Co., 73 Wash. 304, 132 P 


24, Title Guaranty, ete, Co. Vv. 
Fulton Bank, 89 Ark. 471, 117 SW 
537, 33 LRANS 676. 

25. Title Guaranty, ete. Co. v. 
Fulton Bank, 89 Ark. 471, 117 SW 
537, 83 LRANS 676. 

26. Construction of contracts gen- 
erally see Contracts § 481 et seq. 

27. U. S.—Aitna Indemn. Co. vV. 
J. R. Crowe Coal, ete., Co., 154 Fed. 
545, 83 CCA 481 [certiorari den 207 
U. S. 589, 28 SCt 256, 52 L. ed. 354]; 
U. S. Fidelity, ete., Co. v. Woodson 
County, 145 Fed. 144, 76 CCA 114; 
Guarantee Co. of North America v. 
Mechanics’ Sav. Bank, etc., Co., 
Fed. 766, 26 CCA 146 [rev on other 
grounds 173 _U. S. 582, 19 SCt 551, 
43 L. ed. 818]; Supreme Council C. K. 
v. New York Fidelity, etc. Co., 63 
Fed. 48, 11 CCA 96. 

‘Ala.—Alabama Fidelity, etc., Co. v. 
Alabama Penny Sav. Bank, 200 Ala. 
337, 76 S 108. ; ‘ 

Ariz.—U. S. Fidelity, ete., Co. v. 
California-Arizona Constr, Co., 186 P 
502. ; } 
rk UL S.. Hidelity,,ete:, Co. 'v: 
a deeviive Beer 87 Ark. 348, 112 SW 

uot cl. map 
Pee ubr a yonthel vy. Fidelity, 
«iGo. 9 Gale (Ay, 275, 98 °P. 1075. 

-Colo.—American Bonding, ete., Co. 
vy. Burke, 36 Colo. 49, 85. P 692. “ 

Fla.—National Surety Co. v. Wil- 


etc., 


Indemn. Co.,13 Ga. A. 826, 80 SE 1093. 

Ill. U. S. Fidelity, ete., Co. v. Dun- 
dee First Nat. Bank, 233 Ill. 475, 84 
NE 670 [aff 137 Ill. A. 382]. 

Iowa.—Sinclair v. National Surety 
Co., 182 Iowa 549, 107 NW 184. 

Ky.—Champion Ice Mfg. Co. v. 
American Bonding, ete., Co., 115 Ky. 
863, 872, 75 SW 197, 103 AmSR 356, 
25. KyL 239. 

Md.—Williams v. U. S. Fidelity, 
ete., Co., 105 Md. 490, 66 A: 495. 

Mo.—Long Bros. Grocery Co. v. 
U. S. Fidelity, ete., Co., 180 Mo. A. 
421, 110 SW 29; Roark v. City Trust, 
etc., Co., 130 Mo. A. 401, 110 SW 1. 

N. Y.—Auchinloss v. U. S. Fidelity, 
etc., Co., 190 App. Div. 6,179 NYS 454. 

N. C.—Tarboro Bank v. Fidelity, 
etc., Co., 128 N. C. 366, 38 SE 908, 83 
AmSR 682, 126 N. C. 320, 35 SE 588, 
83 AmSR 682. s 

Oh.—Rankin v. U. S. Fidelity, etc., 
Co., 86 Oh. St. 267, 99 NE 314; Living- 
ston v. Fidelity, etce., Co., 76 Oh. St. 
253, 81 NE 330. 

Okl.—Southern Surety Co. v. Tyler, 
etc., Co., 30 Okl. 116, 120 P 936. 

Pa.—Equitable Trust Co. v. Na- 
tional Surety Co., 214 Pa. 159, 638 A 
699, 6 AnnCas 465. 

Tenn.—Green v. U. S. Fidelity, etc., 
Co., 134 Tenn. 117, 185 SW 726; Hun- 
ter v. U. S. Fidelity, etc., Co., 129 
Tenn. 572, 167 SW 692. 

Tex.—Western Indemn. Co. v.:Free 
and Accepted Masons, (Civ. A.) 198 
SW 1092; National Surety Co, Vv. 
Murphy-Walker Co., (Civ. A.) 174 SW 
997. 

Wash.—Green v. National Casualty 
Co., 87 Wash. 237, 151 P 509; Reming- 
ton v. Maryland Fidelity, etc., Co., 27 
Wash. 429, 67 P 989. 

Eng.—North British Ins. Co. Vv. 
Lloyd, 10 Exch. 528, 156 Reprint 545. 

“Contracts of this character, like 
policies of fire insurance to which 
they are closely analogous though 
with which they are not strictly 
identical, must receive a reasonable 
construction so as to give effect to 
the intention of the parties thereto, 
and so as to carry out rather than 
defeat the purposes for which they 
were executed. They should neither, 
on the one hand, be so narrowly or 
technically interpreted as to frus- 
trate their obvious design; nor, on 
the other hand, so loosely or in- 
artificially as to relieve the obligor 


Union Cent. Ins. Co. v. U. S. Fidelity, 
etc;,,-Co., .99) Md. (423,430, -b8 An43t, 
105 AmSR 3138. 

[a]. Application and fidelity bond 
should be construed together. Wink- 
ler Brokerage Co. v. Maryland Fi- 
deley ete., Co., 4 La. A. (Orleans) 


-[{b] The original and the renewal 
policy may be construed together in 
a proper case to ascertain the inten- 
tion of the parties. Rankin v. U. S. 
Fidelity, etc., Co., 86 Oh. St. 267, 99 
NE 314. A! 

Construction of insurance contracts 
generally see Accident Insurance 
§ 37 et seq; Fire Insurance [19 Cyc 
655 et seq]; Life Insurance [25 Cyc 
739 et seq]; and other insurance 
titles. ; 

28. U. S.—Maryland Casualty Co. 
v. Montgomery First Nat. Bank, 246 
Fed. 892, 159 CCA 164 [certiorari den 
246, U. 98.7670, 38 }SCt 18455762 “ed: 
931]; Carstairs vy. American Bonding, 
ete;; Co., 116 Fed. 449; 54. CGA® 8b 
[certiorari den 187 U. S. 644, 23 SCt 
844, 47 L. ed. 346]; Guarantee Co. of 
North America v. Mechanics’ Sav. 
Bank, etc., Co., 80 Fed. 766, 26 CCA 
146 [rev on other grounds 173 U. S. 
582, 19 SCt 551, 43 L. ed. 818]. See 
also Cotten y. Fidelity, ete., Co., 41 
Fed. 506. 

Ala.—Illinois Surety Co. v. Donald- 
son, 202 Ala. 183, 79 S 667. 

Ariz.—U. S. Fidelity, ete, Co. v. 
Peo erArizona Constr. Co., 186 P 


Ark.—American Bonding Co. v. 
Morrow, 80 Ark. 49, 96 SW 6138, 117 
AmSR 72. 

Ill.—U. S. Fidelity, etc., Co. v. Dun- 
dee First Nat. Bank, 233 Ill. 475, 84 
NE 679; City Trust, etc., Co. v. Lee, 
204 Ill. 69, 68 NE 485; Marmon Chi- 
cago Co. v. Heath, 205 Ill. A. 605. 

Iowa.—Sinelair v. National Surety 
Co., 132 Towa 549, 107 NW 184. 

Ky.—Champion Ice Mfg., etc., Co. 
v. American Bonding, ete., Co., 115 
Ky. 863, 75 SW 197, 25 KyL 239, 103 
AmSR 356. 

Mo.—Long Bros. Grocery Co. v. 
U..S. Fidelity, ete, Co. 130 Mo. .A. 
421, 110 SW 29; Roark v. City Trust, 
etc, Co., 1830 Mo. A. 401, 110 SW 1. 

Oh.—Rankin v. U. S. Fidelity, etc., 
Co., 86 Oh. St. 267, 99 NH.314; Bry- 
ant v. American Bonding Co., 77 Oh. 
St. 90, 82 NE 960. ; 
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the obligation and chose the language used;?° but 
this rule cannot be invoked where the terms of such 
a contract are unequivocal or unambiguous, or where 
the language has acquired, by judicial construction, a 
Nor ean it be carried 
to the extent of construing such a contract contrary 
to the manifest intention of the parties.*+ 
and phrases in a fidelity bond are to be construed 
according to their context ;*? and, if they are clear 
and unambiguous, their terms are to be taken and 
understood in the plain, ordinary, and popular 
A bond for the faithful discharge of the 
duties of one legally intrusted with public funds is 


clear and definite meaning.*? 


sense. 


FIDELITY INSURANCE 


tract.** 


Words | ter state.*® 


an official bond, and statutory provisions relative 
IV. LIABILITIES UNDER CONTRACT * 


[§ 4} A. In General. Liability upon a fidehty 


insurance contract is to be determined and meas- 


Okl.—Southern Surety Co. v. Tyler, 
3 Okl, 116, 120 P 9386. 

Tex.—Griffin v. Zuber, 52 Tex. Civ. 
A. 288, 113 SW 961. 

Wash. — Remington v. Maryland 
Bi ety, etc., Co., 27 Wash. 429, 67 


“See also cases supra note 27. 

“The bond is in the terms pre- 
seribed by the surety, and any doubt- 
ful language should be construed 
most strongly against the surety and 
in favor of the indemnity which the 
assured had reasonable ground to 
expect.’”’ Supreme Council C. K. v. 
aaelty, etc., Co., 638 Fed. 48, 11 CCA 


6. 

29. Illinois Surety Co. v. Donald- 
son, 202 Ala. 183, 79 S 667; Griffin v. 
gupers 52.Tex. Civ. A. 288, 113 SW 


30. U. S.—Guarantee Co. of North 
America v. Mechanics’ Sav. Bank, 
* etce., Co., 183 U. S. 402, 22 SCt 124, 
46 L. ed. 253 [rev 100 Fed. 559, 40 
CCA 542, and in effect overr Me- 
chanics’ Sav. Bank, etc., Co. v. Guar- 
antee Co. of North America, 68 Fed. 
459 (aff 80 Fed. 766, 26 CCA 146 [rev 
On other grounds 173 U. S. 582, 19 
SCt 551, 48 L. ed. 818])]; New York 
Fidelity, etc., Co. v. Consolidated Nat. 
Bank, 71 Fed. 116, 17 CCA 641 [rev 
67 Fed. 874]; Carstairs v. American 
Bonding, etce., Co., 116 Fed. 449, 54 
CCA 85 [certiorari den 187 U. S. 644, 
23 SCt 844, 47 L. ed. 346]. 

Ala,—Illinois Surety Co. v. Donald- 
son, 202 Ala. 183, 79 S 667. 


Ariz.—U. S. Fidelity, etce., Co. v. 
California-Arizona Constr. Co., 186 | 
P 502. 

Cal.—Treloar v. Keil, 86 Cal. A. 


159, 171 P 823; Laventhal v. Fidelity, 
eles, Co:, 9. Cal: A. 215, 98°) LOTS: 

Ga.— John Church Co. y. Attna 
ee Co., 13° Ga. A. 826, 80 SH 
1093. 

Tll.—Marmon Chicago Co. v. Heath, 
205 Ill. A. 605. 

Md.—Uniodn Cent. L. Ins. Co. v. 
U. S. Fidelity, etc., Co., 99 Md. 423, 
58 A 437. 

N. Y.—Turner y. National Surety 
Co., 176 App. Div. 219, 168 NYS 1; 
National Surety Co. v. Stallo, 171 
App. Div. 206, 156 NYS 988 [aff 226 
N. Y. 707 mem, 123 NE 880 mem]. 

Tenn.—Hunter v. U. S. Fidelity, 
etc., Co., 129 Tenn. 572, 167 SW 692. 

Wash.—Green v. National Casualty 
Con Si Wash-e2ol, ow oe 509). 

See also Accident Insurance § 37 
et seq; Fire Insurance [19 Cyc 655 
et seq]; Life Insurance [25 Cyc 
729 et ’seq]; and other insurance 


titles. . 
31. U.S. Fidelity, etc., Co. v. Cali- 


fornia-Arizona Constr. Co., (Ariz.) 
186 P 502. 
82. Fidelity, etc., Co. v. Courtney, 


103 Fed. 599, 48 CCA 331 [aff 186 
U. S. 342, 22 SCt 833, 46 L. ed. 1193]; 
Rankin v. U. S. Fidelity, etc., Co., 
86 Oh. St. 267, 99 NE 314; Hunter v. 


U. Si akidellty, ete, Co, 229" Tenn: 
572, 167 SW 692. 
[a] “Other employees.”—Auchin- 


loss v. U. S. Fidelity, ete., Co. 190 
App. Div. 6, 179 NYS 454. 

33. U. S.—U. S. Fidelity, etc., Co. 
v. Woodson County, 145 Fed. 144, 76 
CCA 114; Guarantee Co. of North 
America v. Mechanics’ Sav. Bank, etc., 
Co., 80 Fed. 766, 26 CCA 146 [rev 
on other grounds 173 U._S. 582, 19 
SCt 551, 43 L. ed. 818]. 


Ala.—lIllinois Surety Co. v. Don- 
aldson, 202 Ala. 183, 79 S 667. 
Ariz.—U. §S. Fidelity, ete., Co. v. 


Sen ore a eaagoue Constr. Co., 186 P 


Cal.—Treloar v. Keil, 86 Cal. A. 
159, 171 P 823; Laventhal v. Fidelity, 
ete, Cos 9 -Cal AN 275" 98UPeLO Ta. 


Ga.—John Church Co. vy. Attna 
He tag Co., 138 Ga. A. 826, 80 SH 


Tll.—Marmon Chicago Co. v. Heath, 
205 Ill. A. 605. 

Md.—Williams v. U. S. Fidelity, 
ete., Co., 105 Md. 490, 66 A 495. 


Oh.—Livingston vy. Fidelity, etce., 
Co 16 Oh: tSti2253.0 St. Nine330: 
Pa.—Equitable Trust Co. v. Na- 


tional Surety Co., 214 Pa. 159, 63 A 
699, 6 AnnCas 465. 

Wash.—Green y. National Casualty 
Co., 87 Wash. 237, 151 P 509. 

[a] “Employee.” — Auchinloss y. 
U. S. Fidelity, etc., Co., 190 App. Div. 
6, 179 NYS 454. 

34 U.S. Fidelity, ete., Co. v. Mec- 
Laughlin, 76 Nebr. 307, 107 NW 577, 
109 NW 390. 

35. See generally Conflict of Laws 
12 C. J. p 427. 

386. Dixie F. Ins. Co. v. American 
Bonding Co., 162 N. C. 384, 78 SE 430; 
Grand Lodge A. O. U. W. v. Massa- 
chusetts Bonding, ete., Co., 38 R. I. 
276, 94 A 859. 

37. Matthews v. Hmployers’ Lia- 
bility Assur. Corp., 127 App. Div. 195, 
PNY Saor 
: ae Under renewal policy see infra 

16. 

39. U. S.—Maryland Casualty Co. 
v. Montgomery First Nat. Bank, 246 
Fed. 892, 159 CCA 164 [certiorari den 
ee S. 670, 38 SCt 345, 62 L, ed. 

Ala.—Alabama Fidelity, etc., Co. vy. 
Alabama Penny Sav. Bank, 200 Ala. 
aot, 16 S108. > 

Ark.—Kaufman vy. Marshall, 89 

Co. v. Wil- 


Ark. 1, 115 SW 680. 

Fla.—National Surety 
liams, 74 Fla. 446, 77 S 212. 

Ga.—John Chureh Co. v. Aitna 
eens Co., (138 Gat ?A. 826, 80) SH 

Ill.— Mid-City Trust, etc., Bank v. 
National Surety Co., 202 Ill. A. 6. 

Kan.—MclIntyre vy. American Surety 
Co., 97 Kan. 629, 156 P 690. 

N. J.—Roseville Trust Co. v. 
American Surety Co., 91 N. J. L. 588, 
103 A 182. 

N. Y.—Granger y. Empire State 


What law governs.*® 
prepared in one state but is sent to another state 
for delivery and acceptance, the contract is to be 
construed and enforced under the laws of the lat- 
Where a contract indemnifies an em- 
ployer against.fraud or dishonesty of an employee 
amounting to embezzlement or larceny, and the 
employee collects and misappropriates funds in an- 
other state, the question of larceny is to be deter- 
mined under the laws of the state where the con- 
tract was made.°* 


Se eee 


thereto enter into and become a part of the con- 


Where a fidelity bond is 


urcd by the terms of the contract,?® construed in 


Surety Co., 182 App. Div. 437, 116 
NYS 973. 


Oh.—Livingston v. Fidelity, etc., 
Co., 76 Oh. St. 253, 81 NE 330. 
S. C.—Clifton Mfg. Co. v. U. S. Fi- 


eae e etc., Co., 60 S. C. 128, 38 SE 

Tex.—American Surety Co. v. John- 
ston, (Civ. A.) 194 SW 958. 

Wash.—American Sav. Bank, etce., 
Co. v. National Surety Co., 91 Wash. 
807, 157 P 877, LRA1916F 435. 

Eng.—Benham vy. United Guarantie, 
oles Co., 7 Exch. 744, 155 Reprint 

Man.—London Guarantee, ete., Co. 
v. Cornish, 17 Man. 148. 

Ont.—U. S. Fidelity, ete., Co. v. 
Union Bank, 39 Ont. L. 338, 12 Ont 
WN 141, 36 DomLR 724; Hay v. Em- 
ployers’ Liability Assur. Corp., 6 
OntWR 459; Charlottenburgh vy. Bar- 
rett, 16 OntWN 154. 

[a] Rule applied.—(1) The fidelity 
bond of an insurance agent secured 
the faithful performance of his du- 
ties, and contained a clause obligat- 
ing him to pay over all moneys 
collected, and also all moneys which 
he owed or might thereafter owe the 
general agent, either for advances 
or otherwise. Such latter’ provision 
only secured advances made in the 
line of the agency, and did not in- 


clude other personal advances. Kauf- | 


man v. Marshall, 89 Ark. 1, 115 SW 
680. (2) A bond assuring the fidel- 
ity of a paying and receiving teller 
in a bank does not restrict the scope 
and effect of its obligation to crimi- 
nal breaches of those particular du- 
ties, but comprehends the assurance 
that the employee will not prove dis- 
honest within the definition of the 
instrument in relations and under 
circumstances which his position and 
duties as paying. and receiving teller 
affords him to gain possession of and 
to embezzle the funds of his em- 
ployer, and hence the indemnitor is 
liable for the loss of funds procured 
by the employee by signing checks 
as “cashier.” Alabama Fidelity, etc., 
Co. v. Alabama Penny Sav. Bank, 200 
Ala. 337, 76 S 103. (3) One who has 
agreed tc indemnify an employer 
against such pecuniary loss as may 
be sustained by reason of the fraud 
or dishonesty of employees, including 
salesmen, amounting to embezzlement 
or larceny connected with their du- 
ties, is lable for moneys collected 
by a salesman from customers of the 
insured and converted, where the 
bond does not define the duties of 
salesmen. This is so, whether the 
orders for the goods sold were given 
to the salesmen personally or directly 
to the insured. But the insurer is not 
liable for the purchase price of goods 
stolen by a salesman and sold by 
him to customers of the insured. 
Granger v. Empire State Surety Co., 
132 App. Div. 437, 116 NYS 973. 
A bond, indemnifying a bank against 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


7 


@). a 


we eer 


§§ 4-5] 


accordance with the rules applicable thereto.*° 
mere recital in a fidelity bond, given by an agent, 
that he has been appointed agent at a certain place 
does not limit the seope of the bond or the liability 
of the insurer to business done by the agent at such 
ce.4t Where a fidelity bond provides that upon 
notice in writing and acknowledgment thereof the 
employer shall have the right to substitute and add 
employees, an insurer is liable for the defaleation of 
a substituted employee, where the application of 
such employee and an employer’s statement have 
been received and indorsed by an employee of the 
The right of recovery under a_ bond, 
guaranteeing the fidelity of a named employee, is 
not defeated merely by reason of the business of 
the assured being carried on in the name of a com- 
pany in which the employee had been given a right 
to a share of the profits by his employer to encourage 
greater business activity on the employee’s part, 
where the entire capital had been contributed by 
the assured and the insurer knew the true state of 


place.*! 


insurer.*2 


the dishonesty of its employees, sepa- 
rately stating the limit of liability 
growing out of the acts of each, giv- 
ing the indemnitor the right to de- 
fend upon the ground of the previ- 
ously known dishonesty of an em- 
ployee, providing that the bank 
should render every assistance to aid 
in bringing such an employee to jus- 
tice, and that the surety’s liability 
should immediately terminate as to 
the subsequent acts of any employee, 
is in legal effect a separate bond as 
to each employee named in _ the 
schedule attached to it, so that the 
bank cannot recover for a theft of 
which some one of three of its em- 
ployees must have been guilty, the 
particular guilty one being undeter- 
mined. American Sav. Bank, etc., Co. 
v. National Surety Co., 91 Wash. 307, 
157 P 877, LRA1916F 435. (5) Under 
policy providing for payment of loss 
caused by robbery, fraud, defalca- 
tion, breach of trust, or any other in- 
tentional offense against the property 
of employer, recovery may be had 
for loss caused by fraud or breach 
of trust without proof of embezzle- 
ment. McIntyre v. American Surety 
Cay 9%) Kan +629,° 156 RP. 690.:'9¢6) 
Where, in a suit upon a bond exe- 
cuted to a loan company guarantee- 
ing the honesty of an employee, it 
appears that it was stipulated in 
the application for such bond that 
the duties of such employee are to 
receive and deposit all moneys re- 
ceived by the company, to indorse 
checks for deposit only, and not au- 
thorized to sign checks or accept 
drafts, or pay out on account, with 
no authority to withdraw money, and 
the obligation of the bond is to make 
good any loss occasioned by the 
fraud or dishonesty of such employee 
in connection with his duties as 
specified, and the bondsman not to 
be liable for other than the personal 
acts of such employee within the 
direct scope of his specified duties, 
the bondsman will not be held for 
the dishonesty of such employee in 
inducing the loan company to aecept 
a loan to a fictitious person, on fic- 
titious security, and procuring the 
money from the bank where moneys 
of the company are on deposit, on a 
check issued by the company in the 
name of such fictitious borrower. by 
forging his name upon the check. 
Livingston v. Fidelity, etc., Co., 76 
Oh. St. 258, 81 NE 330. i 
[b] Misappropriation.—(1) A mis- 
appropriation of funds does not nec- 
essarily mean a misappropriation of 
actual cash, as “funds” is a much 
more comprehensive term, and may 
include other assets or. property. 
National Surety Co. v. Williams, 74 
Fla. 446, 77 S 212. (2) Where a 
pank cashier, without authority, has 
“Joaned” to himself excessive amounts 
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of the bank’s funds without security, 
ahd his bills receivable are less than 
his bills receivable account, he has 
misappropriated the bank’s funds, al- 
though he has placed his valueless 
notes in the bank in place of the 
funds. Natignal Surety Co. v. Wil- 
liams, supra.’ 

{c] Misapplication.— The action 
of the agent of an insurance com- 
pany in collecting premiums and fail- 
ing to deliver them to his employer 
constitute a “misapplication” within 
the provisions of a bond indemni- 
fying the employer against loss 
sustained by any misapplication of 
such agent. American Surety Co. 
Nat pane a (Tex. Civ. A.) 194 SW 

. ‘ 

{d] Willful wmisapplication.— As 
used in a fidelity bond given for the 
protection of a trust company against 
the willful misapplication of its 
funds by its teller, the words ‘“‘will- 
fully misapplied’ mean a conversion 
of funds of the trust company to the 
use or benefit of the teller or of 
some one other than the trust com- 
pany, with intent to injure and de- 
fraud the company. By the term 
“willfully” is meant purposely or de- 
signedly. The intent to injure and 
defraud, which is essential, does not 
necessarily involve malice or ill will, 
but merely that general intent to in- 
jure and defraud which always 
arises, in contemplation of law, when 
one willfully or intentionally does 
that which is illegal and fraudulent, 
and which, in its necessary and nat- 
ural consequences, must injure an- 
other. Roseville Trust Co. v. Ameri- 
es Surety Co., 91 N. J. L. 588, 103 A 
182. 

40. See supra § 3. 

41; Citizens’ Trust; ‘ete.,. ‘Co. v. 
Globe, ete, F. Ins. Co., 229 Fed. 326, 
143 CCA 446, AnnCas1917C 416. 

42. Schultz v. Massachusetts Bond- 
ing, ete., Co., 220 N. Y. 741, 116 NE 
1074 [aff 164 App. Div. 948, 149 NYS 
1074]. 

43. Reichnitzer v. Employers’ Lia- 
bility Assur. Corp., 4 OntWN 875, 24 
OntWR 157, 9 DomLR 685. 

44. Colony State Bank v. Watson, 
104 Kan. 8, 177 PB 544. 

45. Alabama Fidelity, etc., Co, v. 
Alabama Penny Sav. Bank, 200 Ala. 
337, 76S 103. : 

46. Monongahela Coal Co. v. Fi- 
delity, ete., Co., 94 Fed. 732, 36 CCA 
444: U. §. Fidelity, etc. Co. v. Merk- 
ley, 65 SW 614, 23 KyL 1570; Coyle 
v. U. S. Fidelity, etce., Co., 217 Mass. 
268, 104 NE 559; American Sav. 
Bank, ete., Co. v. National Surety Co., 
91 Wash. 307, 107 P 877, LRAI916F 
435. 

47. U. S.—Dominion Trust Co. v. 
National Surety Co., 221 Fed. 618, 
137 CCA 342, AnnCas1917C 447. 

Colo._—American Bonding, etc., Co. 
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affairs when it entered into the bonding. contract.** 
The lien, if any, of a bank on the stock of its cashier 
interposes no obstacle to its looking to the-fidelity 
bond of the cashier for indemnity for money il- 
legally appropriated by him.** The fact that a bank 
has an enforceable claim against a second bank, 
for sums deducted from the first bank’s accounts 
on cheeks drawn upon such account by the first 
bank’s teller as cashier, does not qualify the right 
of the first bank to enforce an indemnity bond as- 
suring the fidelity of such teller.*® 

[§ 5] B. Liability for Fraud, Dishonesty, Lar- 
ceny, Embezzlement, or Negligence. 
usual, a fidelity policy or bond covers only losses 
due to fraud or dishonesty,*® or occasioned by lar- 
ceny or embezzlement,’ the liability of the insurer 
is restricted to claims based upon such grounds,** 
and his obligation does not cover every liability 
or claim which may accrue in favor of the employer 
and against the employee.*® 
from the employee’s carelessness or inattention to 


Where, as is 


Thus a loss resulting 


v. Burke, 36 Colo. 49, 85 P 692. 
Ill.—Tonsor v. Maryland Fidelity, 
ete., Co.,_158 Tl. A. 515. 


Kan.—Kansas State Mut. Hail 
Assoc. v. Title Guaranty, etce., Co., 
onMiSan? 2715 155 eR Als: 

Md.—Williams v. U. S. Fidelity, 
etc., Co., 105 Md. 490, 66 A 495. 

Nebr.—Lion Bonding, ete., Co. v. 


Capital F. Ins. Co., 96 Nebr. 51, 146 
NW 1051. 

Oh,—Rankin v. U. S. Fidelity, etc., 
Co., 86 Oh. St. 267, 99 NE 314; Living- 
ston v. Fidelity, ete., Co., 27 Oh. Cir. 
Ct. 662: 

Or.—Seaside v. Oregon Surety, etc., 
Co., 80 Or. 345, 157 P 150. 

Philippine.—Heinszen v. Fidelity, 
ete., Co., 6 Philippine 641. 

Tenn.—Dixie F. Ins. Co. v. Nelson, 
128 Tenn. 70, 157 SW 416. 

Tex.—Griffin v. Zuber, 52 Tex. Civ. 
A. 288, 113 SW 961. 

Wash.—Clarke vy. Maryland Fidel- 
ity, etce., Co., 78 Wash. 62, 131 P 
468. 

Wis.—United American F. Ins. Co. 
v. American Bonding Co., 146 Wis. 
578, 181 NW 994, 40 LRANS 661; 
Milwaukee Theatre Co. v. Fidel- 
ey etc., Co., 92 Wis. 412, 66 NW 


[a] Acts constituting embezzle- 
ment.—Defalcations by the secretary 
of a building and loan association 
which were accomplished by his rec- 
ommendation of loans to fictitious 
property holders, the indorsement of 
the checks issued by the board of 
directors in pursuance of such pur- 
pose with such fictitious names, and 
the subsequent conversion of the 
funds obtained therefrom to his own 
use, are embezzlements within the 
purview of the statute sufficient to 
charge a surety company on a fidelity 
bond applicable only to embezzle- 
ment or larceny perpetrated within 
the scope of an officer’s duties. Liv- 
ingston v. Fidelity, ete., Co., 27 Oh. 
Cir. Ct. 662. 

48. Monongahela Coal Co. v. Fidel- 
ity, ete., Co. of America, 94 Fed. 732, 
36 CCA 444; and see cases supra 


notes 46, 47. 

49. Monongahela Coal Co. v. Fidel- 
ity, ete., Co. 94 Fed. 732, 36 CCA 
444: Milwaukee Theatre Co. vy. Fidel- 
ity, ete, Co., 92 Wis. 412, 66 NW 
360. 

[a] Rule applied. — An arrange- 


ment between a corporation and its 
treasurer by which he is to pay Iin- 
terest on the moneys in his hands 
makes him, as to such moneys, 
merely a debtor of the corporation, 
and his failure to pay them over to 
his successor on demand is therefore 
not an embezzlement thereof such as 
will create a liability upon a bond 
to reimburse to the corporation any 
loss resulting from embezzlement or 
larceny by such treasurer. Milwau- 


rd 
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business,°° or other acts or omissions not fraudulent 
or dishonest,>1 imposes no liability on the insurer. 
Proof of a balance due from the employee to the 
employer, and a failure to pay it when demanded, is 
not sufficient to justify a recovery.52 The merely 
technical conversion of property is not a breach of a 
fidelity bond indemnifying against personal dishon- 
esty.°° A fidelity bond insuring against loss by 
any act, larceny or embezzlement of one under con- 
tract to sell goods on consignment and remit often 
enough so that the amount due on the consigned 


account shall never exceed a certain amount, does’ 


not cover indebtedness due on the account, nor pro- 
tect against losses by reason of poor business judg- 
ment whereby sums on the consigned account are 
spent in attempting to put the business on a paying 
basis and for the mutual benefit of the parties, noth- 
ing having been misappropriated to the use of the 
employee.** The meaning of fraud and dishonesty, 
however, extends beyond acts which would be crim- 
inal. These terms are to be given a broad 
signification,°* and include any acts which show a 
want of integrity or a breach of trust.57 Where 


kee Theatre Co. v, Fidelity, etc., Co., 
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there is a breach of trust, a want of financial integ- 
rity, coupled with deceit and concealment and result- 
ing in financial loss to the employer, this is both 
fraud and dishonesty within the meaning of a 
bond indemnifying an employer against loss by any 
act of fraud or dishonesty.®* Where a fidelity con- 
tract insures against loss by larceny or embezzle- 
ment, it has been held that the word ‘‘embezzle- 
ment’’ is to be construed in the same way as it 
would be construed when used in an indictment.®? 
Where, however, such a contract insures against 
loss through fraud or dishonesty, amounting to em- 
bezzlement or larceny,®° according to some of the 
authorities, the words ‘‘fraud or dishonesty’’ are 
to be taken in their ordinary sense, and it is not 
necessary that the acts of the employee should have 
been such as to subject him to an indictment and 
conviction for larceny or embezzlement;*t and in 
order that liability may attach on a bond condi- 
tioned to insure an employer against larceny or em- 
bezzlement by an employee, it is not necessary for 
the employer to introduce such proof as would con- 
vict the employee of the crime of larceny or em- 


92 Wis. 412, 66 NW 360. 

{b] An indebtedness from the em- 
ployee to the employer is not of it- 
self sufficient to authorize a recov- 
ery by the employer. - Monongahela 
Coal Co. v. Fidelity, ete., Co., 94 Fed. 
732, 36 CCA 444. 

50. Monongahela Coal Co. v. Fidel- 
ity, ete.; ° Cos 94 0Fed.. 782, 36)-CCA: 
444; State Bank v. Hartford <Acc., 
etc., Co., 28 Pa. Dist. 847. 

51. Monongahela Coal Co. v. Fidel- 
ity, etc.,. Co. 94 ‘Fed. :732,: 36> CGA 
444; Sinclair v. National Surety Co., 
132. Iowa 540, 107 NW 184; Kansas 
Flour Mills Co. vy. American Surety 
Co., 98 Kan. 618, 158 P 1118. 

[a] Rule applied. — (1) Surety 
bond, indemnifying principal against 
loss sustained by fraud or misappli- 
cation of agent, does not extend to 
loss by simple mistake of agent, 
without fraud, in paying for mer- 
chandise. Kansas Flour Mills Co. v. 
American Surety Co., 98 Kan. 618, 
158 P1118. (2) Where a fidelity bond 
insured the obligee as_ principal 
against loss through the personal dis- 
honesty of its factors, the mere fail- 
ure of the factors to turn over to 
the principal on demand property be- 
longing to the principal, or the pro- 
ceeds thereof, is not a breach of the 
bond, rendering the surety company 
liable. Sinclair v. National Surety 
Co., 132 Iowa 549, 107 NW 184. 

[b] Withholding amount claimed 
due.—The general rule is that an 
agent is guilty of fraud or dishonesty 
when he collects money belonging to 
his principal and uses it for his own 
!/ purposes, or refuses to turn it over. 
But if there are mutual demands, and 
the failure to settle is due to an 
honest conviction of the agent that 
he has good offsets against the bal- 
ance appearing against him, he can- 
not be said to be acting fraudulently 
or dishonestly in the mere withhold- 
ing of the balance to the extent of 
the amount claimed by him until the 
true amount due by him is ascer- 
tained. Nevertheless, under such cir- 
cumstances, the agent is bound in 
honesty not to use the money col- 
lected for his principal, but to hold 
the whole amount ready for settle- 
ment when the offsets claimed are 
passed upon, and the true balance as- 
certained; and if he uses the money, 
so that he is unable to pay it over 
upon the final settlement, he is guilty 
of dishonesty. Citizens’ Trust, etce., 
Co. v. Globe, etc., F. Ins. Co., 229 Fed. 
326, 329, 143 CCA 446, AnnCas1917C 
416 


52. Williams v. U. S.-Fidelity, etc., 


Co., 105 Md. 490, 66 A 495. NYS _ 973; Matthews vy. Employers’ 
53. Sinclair v. National Surety Co., | Liability Corp., 127 App. Div. 195, 

132 Iowa 549, 107 NW 184. 111 NYS 76. j 
54. Clarke v. Maryland Fidelity, 61. City Trust, ete., Co. v. Lees, 

etc., Co., 73 Wash. 62, 67 P 468. 204 Ill. 69, 68 NE 485 [aff 107 Ill. A. 
55. Citizens’ Trust, ete. Co. v.|263]; Rankin vy. U. §. Fidelity, ete., 


Globe, etc., F. Ins. Co., 229 Fed. 326, 
143 CCA 446, AnnCas1917C 416; U. S. 


Fidelity, ete, Co. v. Egg Shippers’ 
Strawboard, etce., Go., 148 Fed. 353, 
78 CCA 345. 

56. Citizens’ Trust, etc.) Co. -v. 


Globe, ete., F. Ins. Co., 229 Fed. 326, 
143. CCA 446, AnnCas1917C 416; U.S. 


Fidelity, etce., Co. v. Egg Shippers’ 
Strawboard, etc.,. Co.,, 148 Fed. 353, 
78 CCA 345. See also Maryland 


Casualty Co. v. Montgomery First 
Nat. Bank, 246 Fed. 892, 159 CCA 164 
[certiorari den 246 U. S. 670, 38 SCt 
345, 62 L. ed. 931]. 

57. U.S. Fidelity, etc, Co. v. Egg 
Shippers’ Strawboard Co., 148 Fed. 
353,78 CCA 345, 

[a] Rule applied.—The petition in 
an action on a fidelity bond insuring 
a corporation against loss through 
the fraud or dishonesty of its treas- 
urer states a cause of action, where 
it alleges that such treasurer falsely 
credited himself on the company’s 
books with a disbursement which he 
did not make,, making him short in 
his accounts, and that having author- 
ity to execute notes and accept 
drafts for the company representing 
its valid indebtedness and not other- 
wise, he accepted drafts for large 
amounts which it did not owe, and 
used its funds in paying them, result- 
ing in loss to it through the insol- 
vency of the drawer, all of which acts 
he concealed from its directors. U.S. 
Fidelity, ete, Co. v. Egg Shippers’ 


Strawboard, etc., Co., 148 Fed. 353, 
78 CCA 345. 
{[b] Extending credit, knowing 


that one is not entitled thereto, by 
a cashier for deriving personal finan- 
cial benefit from the transaction, con- 
stitutes a loss “arising from the 
fraud or dishonesty of the cashier 
amounting to embezzlement or> lar- 
ceny.”’ Rankin v. U. S. Fidelity, etc., 
Co., 86 Oh. St, 267, 99 NE 314. 

58. U.S. Fidelity, etc., Co. v. Egg 
Shippers’ Strawboard, etc., Co., 148 
Fed. 353, 78 CCA 345. ( 

59. Debenhams v. Excess Ins. Co., 
23 TR be 

60. U. S. Fidelity, ete. Co. v. 
Batesville Bank, 87 Ark. 348, 112 SW 
957; U. S. Fidelity, etc., Co. v. Over- 
street, 84 SW 764, 27 KyL 248; Can- 
ton Nat. Bank v. American Bonding, 
te) 2. CO. 6 ETL MG ad ao PANGS 4e ais 
AnnCas 820; Granger v. Empire State 
Surety Co., 182 App. Div. 437, 116 


Co., 86 Oh. St. 267, 279, 99 NE 314; 
Green v. U. S. Fidelity, etc., Co., 135 
Tenn, 117, 185 SW 726; London Guar- 
antee, etc., Co. v. Hochelaga Bank, 
3 Que. Q. B. 25. But see American 
Bonding, etc., Co. v. Amsterdam Cas- 


ualty Co., 125 Ill. A. 33 [dist City. 


Trust, etc., Co. v. Lee, supra, on the 
ground of a difference in the provi- 
sion of the fidelity bond]. 

“The parties were stipulating for 
the indemnity of the obligee. They 
were not concerned with the enforce- 
ment of the criminal laws of the 
state. It was not intended to in- 
demnify against loss from the cash- 
ier’s negligence or bad judgment. 
They adopted as descriptive of the 
misconduct contemplated, the phrase 
fraud or dishonesty amounting to 
embezzlement or larceny. If only 
indemnity on account of conduct 
amounting to technical embezzlement 
or larceny had been intended that 
intention would have been naturally 
expressed more clearly in fewer 
words. Certainly we should not 
reach the cerreet conclusion with re- 
spect to this question if we should 
deny all effect of the words ‘fraud 
or dishonesty amounting to.”’” Ran- 
kin y. U. S. Fidelity, ete., Co., supra. 

{a] “The reasoning of these cases, 
which leads us to adopt the rule they 
announce is: That the parties were 
not contracting on the basis of an 
enforcement of the criminal laws of 
the State; that, if only indemnity for 
losses suffered by reason of techni- 
cal larceny or embezzlement had been 
intended, that purpose could have 
been expressed clearly and in fewer 
words; that the words ‘larceny and 
embezzlement,’ in the bond, are used 
as generic terms to indicate the dis- 
honesty and fraudulent breach of 
any duty _or obligation upon the part 
of the officer in connection with his 
duties as president.’’ Green v. U. 8S. 
Fidelity, etc., Co., 185 Tenn. 117, 123, 
185 SW 726. 

[b] Rule applied. — Where the 
cashier of a bank removed a bundle 
of notes from the bank premises to 
his residence for the purpose. of 
signing them, but it appeared that he 
brought them all back, and subse- 
quently, in his office in the bank, he 


put a number of five-dollar notes 


in the bundle instead of ten-dollar 
notes, and thus defrauded the bank, 
it was held that in intrusting the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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bezzlement as defined by the laws of the state.%? 
But there are authorities which seem to construe 
such a provision strictly and to limit liability to 
losses occasioned by acts legally constituting larceny 
A bond indemnifying an em- 
ployer against the fraud or dishonesty of an em- 
ployee amounting to larceny or embezzlement does 
not cover a loss due to carelessness of the em- 
Under a bond so conditioned the insurer 
is not liable for money advanced to the employee or 
paid to his creditors and not repaid by him, but 
is liable for money belonging to the employer col- 
lected and misappropriated by the employee.® 
fidelity bond, conditioned to make good those losses 
of a bank which may result from such fraudulent 
actions of its cashier as are equivalent to embezzle- 
ment or larceny, does not make the insurer liable for 
the amount of overdrafts on the bank paid by the 


or embezzlement.® 


ployee.*4 


notes to the cashier to be signed 
there was no negligence on the part 
of the bank involving a violation of 
the terms of a contract of fidelity in- 
surance, and that the loss was one 
caused by “fraud and _ dishonesty 
amounting to embezzlement’? on the 
part of the cashier and came within 
the guaranty given by the policy. 
London Guarantee, etc., Co. v. Hoch- 
elaga Bank, 3 Que. Q. B. 25. 

62. National Surety Co. v. Wil- 
liams, 74 Fla. 446, 77 S 212; Delaware 
State Bank vy. Colton, 102 Kan. 365, 
170 P 992; Champion Ice Mfg., etc., 
Co. v. American Bonding, ete., Co., 
115 Ky. 863, 75 SW 197, 25 KyL 239, 
103 AmSR 356; Green v. U. S. Fidel- 
ete., Co., 185 Tenn: 117, 185 SW 


63. Dominion Trust Co. v. Na- 
tional Surety Co., 221 Fed. 618, 137 
CCA 242, AnnCas1917C 447; Canton 
Nat. Bank v. American Bonding, etc., 
Co., 111 Md. 41, 73 A 684, 18 AnnCas 
820; Farmers’ State Bank v. Title 
Guaranty, etc., Co., 133 Mo. A. 705, 
113 SW 1147; Reed v. Fidelity, etc., 
Co., 189 Pa. 596, 42 A 294. 

64. U: “SFidelity, etc, —-Co. - v. 
santa Bank, 87 Ark. 348, 112 SW 

ff . 


65. U.S. Fidelity, etc., Co. v. Over- 
street, 84 SW 764, 27 KyL 248. 

66. Guarantee Co. of America v. 
Mechanics’ Sav. Bank, etc., Co., 100 
Fed. 559, 40 CCA 542 [rev on other 
grounds 183 U. S. 402, 22 SCt 124, 
46 L. ed. 253]. 

67. Crown Bank v. London Guar- 
antee, etc., Co., 17 Ont. L. 95, 12 Ont 
WR 349 [dism app 10 OntWR 1070]; 
Re Citizens’ Ins. Co., 16 CanLJNS 
334; European Ins. Soc. v. Toronto 
Bank, 7 RevLeg 57; Colonial Bank 
yv. European Ins., ete., Soc., 1 Wy. Ww. 
& A’Beck. (Vict.) 15 [dist Ionides v. 
Universal Mar. Ins. Co. 14 C. B. 
N. S. 259, 108 ECL 259, 143. Reprint 
445, 14 ERC 271]. , 

{a] Illustrations. — (1) Allowing 
accounts to be overdrawn. European 
Assur. Co. v. Toronto Bank, 7 RevLeg 
Due (2) Where an employee of a 
railroad company left a large sum 
of money in two bags in his room, 
the door of which was insecurely 
locked, while he went to lunch, and 
during his absence most of the money 
was carried off, there being open to 
him various means of safe-keeping 
of which he neglected to avail him- 
self, he was guilty of negligence so 
as to render the guaranty company 
liable. Re Citizens’ Ins. Co., (Que.) 
16 CanLJNS 334. 

68. U.S. Fidelity, etc., Co. v. Des 
Moines Nat. Bank, 145 Fed. 273, 74 
CCA 553; Great Northern Express Co. 


-v. National Surety Co., 113 Minn. 162, 


129 NW 127, 31 LRANS 775; City 
Trust, etc., Co. v. Fidelity, etc., Co., 
58 App. Div. 18, 68 NYS 601 [aft 
171 N. Y. 666 mem, 64 NE 1119 mem]; 


. Louisville, etc., R. Co. v. U. S. Fidel- 


ity, etce., Co., 125 Tenn. 658, 148 SW 
671. 
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69. U.S. Fidelity, etc., Co. v. Des 
Moines Nat. Bank, 145 Fed. 273, 74 
CCA 553; Great Northern Express 
Co. v. National Surety Co., 113 Minn. 
162, 129 NW 127, 31 LRANS 775; 


‘Louisville, ete., R. Co. v. U. S. Fidel- 


ys etc., Co., 125 Tenn. 658, 148 SW 
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fa] MIlustration.—The conduct of 
a clerk in railroad freight office in 
delivering goods consigned to the 
shipper’s order, with draft against 
the consignee attached, to the con- 
signee, without requiring the surren- 
der of the original bill of lading 
properly indorsed is culpable negli- 
gence within the meaning of a bond 
defining such negligence to mean the 
“failure to exercise that degree of 
care and caution which men of ordi- 
nary prudence and intelligence usu- 
ally exercise in regard to their own 
affairs of the same character.” Louis- 
ville, ete., R. Co. v. U: S. Fidelity, 
ete., Co., 125 Tenn. 658. 148 SW 671. 

{b] Degree of care.—Where cul- 
pable negligence is defined as failure 
to exercise that degree of care which 
men of ordinary prudence and intel- 
ligence usually exercise, this does not 
mean that the degree of care, failure 
to exercise which will render the 
guaranty company liable, is ‘‘the very 
highest, you might almost say the 
highest possible,” and ‘an extraordi- 
nary and a very high degree.” U.S. 
Fidelity, ete., Co. v. Des Moines Nat. 
Bank, 145 Fed. 273, 74 CCA 553 

[c] Enlargement of standard by 
insured.—A policy of indemnity in- 
surance, insuring an express company 
against loss sustained through cul- 
pable negligence of any employee 
covered by the policy, and providing 
that the insurance company should 
not be liable for any loss occasioned 
by robbery, unless by or with con- 
nivance or culpable negligence of the 
employee, such negligence to mean 
failure to exercise that degree of care 
which men of ordinary prudence and 
intelligence usually exercise in re- 
gard to their own affairs, defines the 
standard of care to be exercised by 
such an employee to absolve the in- 
surer from liability for his acts; and 
the insured could not enlarge, as 
against the insurer, such standard of 
care, by establishing rules for the 
conduct of its business requiring an 
express messenger to keep the car 
doors chained on the inside, although 
such a rule would be admissible in an 
action on the policy to show what 
were the duties pertaining to the em- 
ployee’s position. Great Northern 
Express Co. v. National Surety: Co., 
113 Minn, 162, 129 NW 127, 31 LRANS 
75. : 

70, Cosford Union v. Mutual Guar- 
anty Assoc., 103 L. T. Rep. N. S. 463. 

71. Time paler a by Yenewal 
Olicy see infra ‘ E 
? 72. U. §—Supreme Council C. K. 
v. New York Fidelity, etc. Co., 63 
Fed. 48, 11 CCA 96. .. 

Tll.—American Bonding, etc., Co. v. 
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cashier without authority from the bank, when it 
is not shown that the cashier received any part of 
such amount, or any benefits therefrom.®® 
policy guarantees not only the honesty but also the 
diligence and faithfulness of the employee, any loss 
due to his negligence or irregularities must fall on 
And losses occasioned by culpable 
are 
against,®> and such negligence expressly defined.®° 
A policy guaranteeing the honesty of a person em- 
ployed in one capacity does not protect the assured 
against the dishonesty of the same person in an- 
other capacity.7° 

C. Time Covered by Policy.” 
tract usually covers only losses from acts of the per- 
son whose fidelity is guaranteed, committed while 
it is in force,’? and does not render the insurer liable 
for losses resulting from acts committed before the 


Where a 


sometimes . expressly insured 


The con- 


Co., 125 


Western 


New Amsterdam Casualty 
WIS AY 33% 

Ss. D.—Adams Co. v. 
oldie Col, 34 Si Dy! 194; 


151 NW 

Tenn.—Model Mill Co. v. Fidelity, 
ete., Coy 15 Tenn? Ch? AY 365; 

Tex.—Western Indemn. Co. v. Free 
and Accepted Masons, (Civ. A.) 198 
SW 1092. 

_ Wis.—Roth v. Massachusetts Bond- 
ine. ete., Co., 158 Wis. 469, 149 NW 

Ont.—Paris Bd. of Education v. 
Citizens’ Ins} ‘etc:) Co.) 30 'UNCVErP: 
136; U. §. Fidelity, ete., Co. v. Union 
Bank, 39 Ont. L. 338, 12 OntWN 141, 
36 DomLR 724. 

{a] Rule applied.—(1) Where ob- 
ligations of a beneficial association, 
which should have been paid by the 
treasurer during his former term 
were carried forward by him into his 
new term, and paid out of current re- 
ceipts, as such obligations were not 
discharged when assessments were 
made sufficient to meet them, but con- 
tinved obligations until paid, their 
payment out of funds of the associa- 
tion did not amount to embezzlement 
or larceny committed during the new 
term, and the surety was not liable 
for the misappropriation. Supreme 
Council C. K. A. v. New York Fidel- 
ity, ete., Co., 63 Fed. 48,11 CCA 96. (2) 
If the treasurer of a lodge against 
whose defalcation a surety bond was 
taken had made a defalcation before 
the bond was taken and borrowed 
money to cover the shortage, and after 
the execution of the bond repaid the 
money borrowed with the funds of 
the lodge, there was a new defalca- 
tion for which the surety was liable. 
Western Indemn. Co. v. Free and Ac- 
cepted Masons, (Tex. Civ. A.) 198 
Sw 1092. 

[b] When contract in force.— 
Where a bond recited that it was 
made July 1, 1891,’and stated that it 
was fora term ending July 1, 1892, 
and an indorsement on its back stated 
those days to be the dates of the 
bond and of its expiration, and the 
premium received covered one year, 
but the bond was dated July 10, 1891, 
it was held that the bond was prop- 
erly construed as in effect from July 
1, 1891, without regard to evidence as’ 
to when it was accepted. Supreme 
Council C. K. A. v. New York Fidel- 
ity, etc., Co., 68 Fed. 48, 11 CCA 96. 

[ec] To what period deficit attribu- 
table.—The plaintiffs made, on Jan. 
1, 1879, their claim under the policy, 
which only extended to losses occur- 
ring within the period of twelve 
months prior to such claim being 
made. It appeared that at the end 
of 1877, the default was six hundred 
and seventy-four dollars, which was 
increased during the first two months 
of 1878, to one thousand two hundred 
and sixty-one dollars and fifty-seven 
cents, but in the next four months 
the deficiency was reduced by pay- 
ments to two hundred and ninety-two 
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contract was entered into;** in the absence of some- 
thing in the policy or bond itself 74 or in the sur- 
rounding circumstances 7° clearly showing a contrary 
Where an office is annual, the parties to 
the officer’s indemnity bond are presumed by law to 
bind themselves accordingly, if there are no words 
inserted in the bond clearly extending it.7¢ A bond 
guaranteeing the fidelity of a public official, in- 
definite as to duration, will, standing alone, remain 
in foree during the incumbency of the officer in his 
present term.’* But where the application has been 
made a part of the bond and its language taken in 
connection with that of the bond imports that while 
the bond may run indefinitely, but one year at a 
time, and continued provided the annual premium is 


intent. 


dollars and eighty-five cents, after 
which it again increased until, at the 
end of 1878, it amounted to eight 
hundred and forty-four dollars and 
twenty-two cents. It was held that, 
in the absence of any specific appro- 
priation, the payments must be ap- 
propriated to the earliest items of 
the default, thereby paying off the 
whole of the default due at the end 
of 1877, so that the whole amount of 
eight hundred and twenty-four dol- 
lars and twenty-two cents, due at the 
end of 1878, must be deemed to have 
accrued due within that year. Paris 
Bd. of Education vy. Citizens’ Ins., 
ete, Co:, 30) U..C.:C. P. 1332. 

[d] Conclusiveness of entries, re- 
ceipts, and reports—(1) On the re- 
appointment of the treasurer of a 
beneficial association for a new term, 
a surety company gave to the asso- 
ciation its bond to make good “such 
pecuniary loss, if any, as may be sus- 
tained by the employer by reason of 
fraud or dishonesty of the employed 
in connection with the duties referred 
to, amounting to embezzlement or 
larceny, which was committed and 
discovered during the continuance of 
said term, or any renewal thereof,” 
it was held that entries, receipts, and 
reports made by the treasurer during 
the life of the bond, in the ordinary 
course of his duty as_ treasurer, 
charging himself with certain items, 
were not conclusive against the 
surety as to the time when such 
items were received, there being no 
circumstances creating an estoppel 
in pais. Supreme Council C. K. A. v. 
New York Fidelity, etc., Co., 63 Fed. 
48, 11 CCA 96. (2) When the treas- 
urer of a beneficial association is 
reélected and becomes his own suc- 
cessor, and at the commencement of 
the second term reports a certain sum 
in his hands and gives a fidelity bond 
to account for and pay over the 
money that has come into his hands 
during the term, the bonding com- 
pany when sued will be responsible 
for the sum so reported in his hands, 
and will not be allowed to show that 
the defalcation in- fact occurred dur- 
ing the previous term. Swisher v. 
Maryland Fidelity, ete. Co., 164 Ill. 
A. 2438, 

[e] Future losses.—It is the gen- 
eral rule that such contracts as fidel- 
ity bonds and insurance policies look 
only to the future and bind the surety 
or insurer only for future losses. 
Adams Co. v. Western Surety Co., 35 
S. D. 194, 151 NW 890. 

73. Ga.—Dorsey v. Fidelity, 
Co., 98 Ga. 456, 25 SH 521. 

Iowa.—Sinclair v. National Surety 
Co., 182 Iowa 549, 107 NW 184.. 

S. D—Adams Co. v. Western 
Surety Co., 35 S. D. 94, 152 NW 890. 

Man.—London Guarantee, ete., Co. 
v. Cornish, 17 Man. 148. 

Ont.—U. S. Fidelity, ete, Co. v. 
Union Bank, 39 Ont. L. 338, 12 Ont 
WN 141, 36 DomLR 724. 

Que.—La Banque Nationale v. Les- 
pérance, 4 Montr. Lege. N. 147. 

[a] Rule applied.—(1) A fidelity 
insurance company, by its bond, 


etc., 
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bility. 


covenanted with a receiver engaged 
in operating a railroad that, during 
the continuance in force of such bond, 
certain specified employees of the re- 
ceiver should “faithfully and hon- 
estly discharge their duties in their 
several capacities, and shall also 
faithfully and truly account for all 
moneys and property and other things 
which may come into their possession 
in their respective employments, 
whenever thereto required by the em- 
ployer or a duly authorized officer in 
that. behalf, and at the termination 
of their said employments, shall sur- 
render and deliver up to the em- 
ployer, or a duly authorized repre- 
sentative, all moneys, books, vouch- 
ers, papers, tickets, and all other 
property belonging to the employer, 
or for which the employer shall be 
liable to another, or other party or 
parties, which shall then be or which 
ought to be in the hands, possession, 
or custody of the employees, or either 
of them; and the company hereby 
indemnifies the employer against all 
loss which the employer shall sustain 
by reason of the default of any or 
either of the employees in the prem- 
ises, not exceeding in the whole the 
sum or sums as_ hereinafter pro- 
vided.” It was held that the insur- 
ance company was not liable to the 
insured in damages for a loss result- 
ing from a wrongful delivery of 
freight by one of its employees, iz 
consequence of which the receiver 
was compelled to pay the value of 
such freight to its true owner, the 
wrongful delivery having occurred 
before the bond was executed; and 
that this is so notwithstanding ‘the 
employee, at the termination of his 
employment, although liable to do so, 
failed and refused to pay the receiver 
the damages which the latter had 
sustained because of such wrongful 
delivery. Dorsey v. Fidelity, etc., Co., 
98 Ga. 456, 25 SE 456. (2) Where the 
evidence showed that a teller of a 
bank indorsed on a parcel of bank 
notes the amount which it was sup- 
posed to contain, and it was subse- 
quently discovered that the parcel 
was nine thousand three hundred dol- 
lars short, and it was also ascer- 
tained that a dcficiency of the same 
amount existed in the teller’s ac- 
count, and had been during several 
years skilfully covered up and con- 
cealed from the authorities of the 
bank, who made the usual inspec- 
tions, the insurance company which 
had guaranteed the fidelity of the 
teller was liable for the deficiency, 
but only to. the extent which oc- 
curred after the contract was made. 
La Banque Nationale v. Lespérance, 
4 Montr. Leg. N. 147. 

74. Maryland Casualty Co. v. Mont- 
gomery First Nat. Bank, 246 Fed. 
892, 159 CCA 164 [certiorari den 246 
U. S. 670, 38 SCt 345, 62 L. ed. 931]; 
Com. y. Fidelity, ete, Co., 224 Pa. 
95, 73 A 327, 132 AmSR 755; Adams 
Co, y. Western Surety Co., 35 S. D: 
194, 151 NW 890. 

75. Com. v. Fidelity, ete., Co., 224 
Pa. 95, 73 A 327, 182 AmSR 755. 
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paid, the contract should be regarded as continu- 
ing only upon the condition of mutual assent.’ An 
employee’s bond specifying that the obligation 
should be continuous and cover the full period or 
periods of employment, including the present and 
any and all subsequent terms for which he might 
be employed by the obligee, whether under the 
present or under any future contract, covers the 
entire period of employment, which was continu- 
ous under various contracts.”® 

D. Time of Discovery as Affecting Lia- 
The bond or policy sometimes contains a 
provision limiting the liability of the insurer to 
losses discovered during the time of its continu- 
ance,®° or of any renewal thereof,8! or within a 


76. Macdonald v. Aitna Indemn. 
Co., 90 Conn. 226, 96 A 926. 

77. Bryant vy. American Bonding 
Co., 77 Oh. St. 90, 82 NE 960. 

78. Bryant v. American Bonding 
Co., 77 Oh. St. 90, 82 NE 960. 

79. Stamets v. Plano Mfg. Co., 40 
Ind. A. 620, 82 NE 122, 923, 

80. U. S.—American Surety Co. v. 
Pauly, 170 U. S. 160, 18 SCt 563, 42 
L. ed. 987; American Surety Co. v. 
Pauly, 170. U..S.. 188,18 /S@t 552, 42 
Lived. 94.7). [att..7 2 Meds 4704 dieu Ook 
644]; Miners’, etc., Bank v. U. S. Fi- 
delity, etc., Co., 233 Fed. 654, 147 CCA 
462; Proctor Coal Co. v. U. S. Fidel- 
ity, ete., Co., 124 Fed. 424: Guarantee 
Co. of North America v. Mechanics’ 
Sav. Bank, ete, Co., 80 Fed. 766, 26 
CCA 146 [aff 68 Fed. 459, and rey 
on other grounds 173 U. §S, 582, 19 
SCt 551, 43 L. ed. 818]. 

Ga.—Third Nat. Bank vy. Fidelity, 
ete., Co., 145 Ga. 123, 88 SE 584. 

Ky.—U. S. Fidelity, etc, Co. 7, 
Shepherd’s Home Lodge No. 2, 163 
Ky. 706, 174 SW 487; U. S. Fidelity, 
ete., Co. v. Citizens’ Nat. Bank, 147 
Ky. 285, 143 SW 997; Fidelity Deposit 
Co. v. Champion Ice Mfg., etc., Co., 
133 Ky. 74, 117 SW 393. 

Miss.—_U. S. Fidelity, ete., Co. v. 
Williams, 96 Miss. 10. 49 S 742. 


Nebr.—U.,S! Fidelity, eteia Cou: 
McLaughlin, 76 Nebr. 307, 107 NW 
577, 109 NW 390. 

N. Y.—Hawley v. U.S. Fidelity, 


ete., Co., 100 App. Div. 12, 90 NYS 
893 [aff 184 N. Y. 549 mem, 76 NE 
1096 mem]; Sullivan vy. Fraternal So- 
cieties’ Co-operative Indemn. Union, 
36 Mise. 578, 72 NYS 1094. 

Pa,—Larrabee v. Title Guaranty, 
etc., Co., 250 Pa. 185, 95 A 416, LRA 
1916F 709. 

Wash.—Remington v. Maryland Fi- 
gent ete., Co., 27 Wash. 429, 67 P 


Que.—Commercial Mut. Bldg. Soe. 
v. London Guarantee, etc., Copan 
Montr. Q. B. 307. 

Vict.—Fanning v. London Guaran- 
tee; setec:,. Cox, 10. Victy ain os. 

[a] Malidity of provision.—An in- 
demnity bond, limiting the insurer’s 
liability to losses occurring and dis- 
covered during the continuance of the 
bond, or any renewal thereof, or 
within six months thereafter, is not 
invalid on the ground that it fixes a 
period of limitation within which ac- 
tions for fraud or mistake may be 
brought, different from St. § 2519, or 
on the ground that it is against the 
public policy of the state. Ballard 
County Bank v. U. S. Fidelity, etc., 
Co., 150 Ky. 236, 150 SW 1, AnnCas 
1914C 1208. : 

81. U. S.—Minersg’, 


ete., Bank v. 


U.S. Fidelity, ete., Co., 233 Fed. 654, - 


147 CCA 462; Proctor Coal Co. v. 
U. S. Fidelity, ete., Co., 124 Fed. 424. 

Ga.—Third Nat. Bank v. Fidelity, 
oe Co.,. 145, -Ga: (1235 (888. sir 

Ky.—U. S. Fidelity, , 
Shepherd’s Home Lodge No. 2, 163 
Ky. 706, 174 SW 487; Ballara County 
Bank v. U. S. 
Ky. 236, 150 SW 1, AnnCasi1914C 1208. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fixed period thereafter,s? or within a fixed period 
after the death, dismissal, or retirement of the em- 
ployee,** or to losses sustained within a given time 
prior to discovery.§* And where the liability of the 
insurer is thus limited, there is no liability unless 
the fraud, dishonesty, or negligence, causing the 
loss, not only occurred but was discovered within 
the time limit;** and this is true, although such 
discovery was prevented by a falsification of the 
employee’s books,8* or by other means taken to 


conceal the fraud or dishonesty.*’ 


[§ 8] 
Duties. 


guaranty was required.®® 

Miss.—U. S. Fidelity, etc., Co. v. 
Williams, 96 Miss. 10, 49 S 742. 

Nebr.—U. S. Fidelity, etc., Co. v. 
McLaughlin, 76 Nebr. 307, 107 NW 
577, 109 NW 390. 

N. Y.—Hawley v. U. S. Fidelity, 
ete., Co., 100 App. Div. 12, 80 NYS 
893 [aff 184 N. Y. 549 mem, 76 NE 
' 1096 mem]. 

Oh.—Rankin v. U. S. Fidelity, etc., 
Co., 86 Oh. St. 267, 99 NE 314. 


g2. U. S—American Surety Co. v. 
Pauly, 170 U. S. 160, 18 SCt 563, 42 
L. ed. 987; American Surety Co. v. 


Pauly, 170 U. S. 133, 18 SCt 552, 42 
L. ed. 977 [aff 72 Fed. 470, 18 CCA 
644]; Miners’, ete., Bank v. U. S. Fi- 
delity, ete. Co., 233 Fed. 654, 147 
CCA 462; Proctor Coal Co. v. U. §. 
Fidelity, etc., Co., 124 Fed. 424. 
Ga.—Columbus Third Nat. Bank v. 
Fidelity, ete., Co., 145 Ga. 123, 88 SH 


584: Chatham Real Est., etc., Cov. 
U. S. Fidelity, etce., Co., 18 Ga. A. 
588, 90 SE 88. 

Ky.—U. S. Fidelity, etc., Com vs 


Shepherd’s Home Lodge No. 2, 163 
Ky. 706, 174 SW 487; Ballard County 
Bank v. U. S. Fidelity, ete., Co., 150 
Ky. 236, 150 SW 1, AnnCas1914C 1208; 
U. S. Fidelity, etc., Co. v. Citizens’ 
Nat. Bank, 147 Ky. 285, 143 SW 997; 
Fidelity Deposit Co. v. Champion Ice 


Mfg., etc., Co., 133 Ky. 74, 117 Sw 
a9es : 
Md.—Canton Nat. Bank v. Ameri- 


can Bonding, etc., Co., 111 Md. 41, 

73 A 684, 18 AnnCas 820. 
Miss.—U. S. Fidelity, etc., 

Williams, 96 Miss. 10, 49 S 742. 


Co. v. 


Nebr.—vU. S. Fidelity, etc., Cow: 
McLaughlin, 76 Nebr. 307, 107 NW 
577, 109 NW 390. ; , 

N. Y.—Hawley v._U. S. Fidelity, 
ete., Co., 100 App. Div. 12, 30 NYS 
893 [aff 184 N. Y. 549 mem, 76 NE 
1096 mem]. 


Oh.—Rankin v. U. S. Fidelity, etc., 


Co., 86 Oh. St. 267, 99 NH 314. 
Pa,—Larrabee v._ Title Guaranty, 
etc., Co., 250 Pa. 135, 95 A 416, LRA 
1916F 709. : 
83. U. S.—American Surety Co. Vv. 
Pauly, 170 U. S. 160, 18 SCt 563, 42 
L. ed. 987; American Surety Co. Vv. 
Pauly, 170 U. S. 133, 18 SCt 552, 42 
L. ed. 977 [aff 72 Fed. 470, 18 CCA 
644]; Miners’, etc., Bank v. U. S. Fi- 
delity, ete., Co. 233 Fed. 
CCA 462; Guarantee Co. 
America v- Mechanics’ Sav. Bank, 
etc., Co., 80 Fed. 766, 26 CCA 146 
[rev on other grounds 173 U. S: 582, 
19 SCt 551, 43 L. ed. 818]. 
Ky.—U. S. Fidelity, etc., a 
Shepherd’s Home Lodge No. 2, 163 
Ky. 706, 174 SW 487. 
Mich.—Ladies of Modern Macca- 
pees v. ee Surety Co., 196 Mich. 
, 163 NW 7. } 5 
ue Yy.—Hawley v. U. S. Fidelity, 
100 App. Div. 12, 80 NYS 


Cece 549 mem, 76 NB 


'g93 [aff 184 N. Y. 
1096 mem]. 


E. Change in Employee’s Position or 
Where there is a material change in the 
duties and responsibilities of the employee, the in- 
surer is released from liability on his policy or 
bond,’* especially where according to. the express 
terms of the contract, the employee is not to be 
permitted to perform any other services or carry 
-on any other business than those for which the 
And where it is stipu- 
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ments made in 


Wash.—Remington v. Maryland F1- 
gouty: ete, Co., 27 Wash. 429, 67 P 

Que.—Commercial Mut., etc.,, Soc. 
vy. London Guaranty, ete. Co, 7 
Montr. Q. B. 307. 

{a] Tiustrations.—(1) Where a 
bond limited the risk to a loss sus- 
tained and ‘‘discovered during the 
continuance of the currency of this 
bond, and within six months from 
the employé ceasing to be in the said 
service,’’? to hold the insurance com- 
pany liable on its bond; the discov- 
ery must have been made within six 
months after the expiration of the 
bond, whether the employee had quit 
the said service or not. Guarantee 
Co. of North America v. Mechanics’ 
Sav. Bank, etc., Co., 80 Fed. 766, 26 
CCA 146 [aff 68 Fed. 459, and rev on 
other grounds 173 U. S. 582, 19 SCt 
551, 43 L. ed. 818]. (2) Where an em- 
ployee’s bond stipulated that the 
surety should be liable for any mis- 
appropriation by the employee dur- 
ing the continuance of the bond or a 
renewal thereof, and discovered dur- 
ing such continuance or within six 
months thereafter, or within six 
months from the dismissal of the 
employee, the surety was liable for a 
misappropriation occurring during 
the continuance of the bond, although 
not discovered until more than six 
months thereafter, where the em- 
ployee was dismissed at once on the 
discovery being made. Hawley v. 
U. S. Fidelity, etc., Co., 100 App. Div. 
12, 90 NYS 893 [aff 184 N. Y. 549 
mem, 76 NE 1096 mem]. y 

[b] What constitutes retirement. 
—Where, by the terms of the bond, 
the insurer agreed to make good and 
reimburse any loss to the insured, a 
bank, caused by any act of fraud 
or dishonesty on the part of an offi- 
eer, not only with regard to his 
duties as such officer, but in connec- 
tion with the duties to which, in the 
employer’s service, he might be sub- 
sequently appointed, and the liability 
was limited to losses occurring dur- 
ing the continuance of the, bond and 
discovered during such continuance 
or within six months thereafter, and 
within six months from the death, 
dismissal or retirement of the em- 
ployee from the service of the em- 
ployer, it was held that where the 
bank suspended and the bank exam- 
iner entered upon an investigation of 
its affairs, the officer did not retire 
from the service of the bank, within 
the meaning of the bond, but re- 
mained in the service of the employer 
during at least the investigation of 
the bank’s affairs and the custody of 
its assets by the national bank ex- 
aminer, which lasted until the ap- 
pointment and qualification of a re- 
ceiver, and hence that notice given 
within six months from. the latter 
date was sufficient. American Surety 
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lated that the business of the employer shall con- 
tinue to be conducted and the duties of the em- 
ployee shall remain in accordance with the state- 


the application for insurance, a 


change in the business of the employer which largely 
increases the duties and responsibilities of the em- 
ployee will relieve the insurer from liability.%° 
fidelity policy, insuring a bank against loss occa- 
sioned by its assistant cashier, owning a small per- 
cent of the capital stock of the bank, is terminated 
when the assistant cashier, without notice to the in- 
surer, acquires a majority of the stock of the bank 
and becomes a director and acts as cashier, since the 
object of the policy is not to insure the employer 
against his own fraudulent acts.°* 
part of the insured to give notice of a material 
change in the position of the employee, as required 
by the policy, which change reduces his salary, will 
avoid the policy, since the company guaranteeing his 


A 


Failure on the 


LO" Wi Sy U6Oetlemsee 
987; American Surety 
17.0. UsuS.) 2331s See 

977 [aff 72 Fed. 470, 
18 CCA 644]. 


84. Fidelity, etc., Co. v. Timons- 
AG Bank, 139 Fed. 101, 7% CCA 
[a] MNlustration.—Where an _ em- 
ployee’s bond, containing a condition 
for the reimbursement of any damage 
sustained by the employer for the 
dishonesty and infidelity in the per 
formance of his duties, provided that 
“any claim made under this bond, 
or a renewal thereof, shall embrace 
and cover only for acts and defaults 
committed during its currency, and 
within twelve months next before the 
date of the discovery of the act or 
default upon which such claim is 
based.” the bond did not extend to a 
default which was committed more 
than twelve months prior to discov- 
ery, although an earlier discovery 
was prevented by the fraudulent acts 
of the employee. Fidelity, etc., Co. 
v. Consolidated Nat. Bank 71 Fed. 
116, 17 CCA 641. 
. U. S—American Surety Co. v. 
Pauly, 170 U. S. 160, 18 SCt 568, 
L. ed. 987; American Surety Co. 
Pauly; 170 U. S8..133, 18 SCt 552, 
i. -ed. 977; Proctor. Coal Co. v. Uz 's: 
Fidelity, etc., Co., 124 Fed. 424; Cali- 
fornia Sav. Bank v. American Surety 
Co., 82 Fed. 866; Guarantee Co. of 
North America vy. Mechanics’ Sav. 
Bank, etce., Co., 80 Fed. 766, 26 CCA 
146 [rev on other grounds 173 U. S. 
582, 19 SCt.551, 48 L. ed. 818]; New 
York Fidelity, etc., Co. v. Consoli- 
Gated Nat. Bank, 71 Fed. 116, 17 CCA 

Ga.—Third Nat. Bank v. Fidelity, 
etc., Co., 145 Ga. 123, 88 SE 584. 

Ky.—Ballard County Bank v. U. 8. 
Fidelity, ete. Co., 150 Ky. 236, 150 
Sw 1, AnnCasi914C 1208. 

Mich.—Ladies of Modern Macca- 
bees v. Illinois Surety Co., 196 Mich. 
2Qige 163 SIN “1: 

Tenn.—Green v. U. S. Fidelity, ete., 
Co., 135 Tenn, 117, 185 SW 726. 

And see cases supra notes 80-84. 

86. New York WFidelity, etc., Co. 
vy. Consolidated Nat. Bank, 71 Fed. 
116, 17 CCA 641 [rev 67 Fed. 874]. 

87. Larrabee v. Title Guaranty, 
ete., Co., 250 Pa. 135, 95 A 416, LRA 
1916 709. 

gs. Sun L. Ins. Co. v. U. S. Fidel- 
ity, ete. Co.,,130,N. C. 129, 40 SH 
975; Hay v. Employers Liability 
Assur. Corp., 6 OntWR 459. 

89. Hay v. Employers Liability 
Assur. Corp., 6 OntWR 459. 

90. Elgin Loan, etc., Co. v. London 
Guarantee, etc, Co., Ltd. 8 Ont. L. 
117. 4 OntWR 99 [aff 9 Ont. L. 569, 
5 OntwWR 349 (app dism 11 Ont. L. 
330, 7 OntWR 109)]. 

91. Farmers’, ete., State Bank Vv. 
U. S. Fidelity, ete. Co. 28 S. D. 315, 


Co. v. Pauly, 
563, 42 L. ed. 
(Cor V.., “Pauly; 
552, 42 Li. ed. 


u 
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fidelity is entitled to know the earning power of 
the employee to satisfy itself that no temptation is 
placed in his way by a changed pecuniary posi- 
tion.®* <A fidelity contract may, however, insure 
the faithful performance of the duties of the em- 
ployee as they are at the time of the contract, or 
as they shall be in the future, provided that written 
notice of a change therein is given to the insurer.®? 
And where the obligation in terms covers the acts 
of the employee in any position or duties to which 
he may be assigned in the employer’s service, as 
well as in regard to his position and duties at the 
time the obligation is entered into, a change in the 
position or duties of the employee will not dis- 
charge the insurer.** Where the original statement. 
of the employer and those made annually thereafter 
conclusively show that it was not the intention that 
the employee’s duties should be limited to those de- 
seribed in a fidelity bond, and the fidelity company 
continues to accept.premiums thereon for a number 
of years, it cannot avoid liability on the ground that 
the employee has been given additional duties, un- 
less it can show that such extra duties were the 
cause of the employee’s default or led to it.°° The 
enlargement of the duties of an employee, in no way 
interfering with or modifying those existing when a 
bond for the faithful performance of his duties was 
given, will not discharge the insurer from liability 
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for the breach of one of his original duties.°° The 
fact that, peeause of added duties as cashier, a pay- 
ing and receiving teller is subject to greater tempta- 
tion to dishonesty is immaterial to the question of the 
liability of his indemnitor to his employer for dis- 
honesty in his capacity as teller..7 A contention 
that the duties of an agent were increased by his . 
appointment as general state agent, whereas the 
bond was executed as the bond of a special county 
agent only, is without merit, where the contract 
appointing the agent as general agent was made be- 
fore the date of the bond, and the default com- 
plained of was not in reference to his aets as gen- 
eral agent.°® Although the principal on a fidelity 
bond against his defaleations as ‘‘employee’’ is, 
during a part of the year covered thereby, compen- 
sated on a net profit basis, the surety company is 
liable for his dishonesty, for he does not cease to be 
an ‘‘employee’’ because of the change in the method 
of fixing a portion of his compensation.®? 

[§ 9] F. Liability of Employee. Under a fidel- 
ity bond the obligation of the employee and the - 
insurer may be joint and several, but where an em- 
ployee for whom a fidelity bond is executed to the 
employer joins in the bond merely to enter into cer- 
tain obligations to the insurer, the liability of the 
employee and the insurer is not joint.? 


V. TERMINATION OF AND RELEASE FROM LIABILITY 2 


[§ 10] The liability of a fidelity insurer upon a 
bond given to secure the honesty of a person as em- 
ployee of the insured terminates at the death of the 
insured, except as to prior acts of the employee,‘ 
although the latter remains in the employ of the 
personal representatives who continue the business 
of the insured.® Relief from liability on a fidelity 
bond does not result’ from the fact that the em- 
ployer has recovered a part of the money taken by 
the employee,* where there is a balance of loss re- 
maining which exceeds the amount of the bond,’ 
or that the amount lost might be recovered by the 
employer from other sources. It has been said that 
it is well-settled law that the insurer is not liable 
for any acts of fraud or dishonesty committed by 
the employee after the employer becomes aware of 
any act which might be made the basis of a elaim;° 


and certainly where a fidelity bond is conditioned 
that if the employer, without consent of the com- 
pany, shall intrust his employee with money after 
having discovered any act of dishonesty, the bond. 
shall be null and void, the act of the employer in 
retaining his employee in a position of trust after 
discovery of his dishonesty is at his own risk, and 
he cannot hold the guaranty company liable for de- 
faleations occurring after his discovery and before 
notice to the guaranty company.!° Under a pro- 
vision in a fidelity bond that it shall be null and 
void if the employer shall condone any act of a dis- 
honest employee for which the company may be 
able, or make any settlement with the employee 
for any loss under the bond, the insurer is not 
relieved of liability because of the acceptance on 
the part of the employer of money and property 


133 NW 247, 36 LRANS 1152. 

92. Gray’ v. Employers’ Liability 
Assur. Co., (Man.) 10 DomLR:. 369, 23 
WestLR 527, 4 WestWkly 106. 

98. Illinois Surety Co. v. Donald- 
son, 202 Ala. 183. 79 S 667. 

94. Fidelity, etc., Co. v. Gate City 
Nat. Bank, 97 Ga. 634, 25 SH 392, 54 
AmSR 440, 33 LRA 821; Champion 
Ice Mfg., etc., Co. v. American Bond- 


ing, vetes Co., 115: Ky. (863, 15 “Sw 
1ST 25.) Keyl 239, 103. AmSR! 356; 
Farmers’, etc., State Bank v. U. 


Ss. 
Widelity, etc., Co., 28 S. D. 315, 133 
NW 247, 36 LRANS 1152. 

[a] Mllustrations.—Under a _ con- 
tract by wnich a fidelity company 
binds itself to make good to a bank, 
to a specified extent, such pecuniary 
loss as the latter may sustain by 
reason of the dishonesty of a named 
employee in connection with his du- 
ties as receiving teller, ‘or the du- 
ties to which, in the employer’s seryv- 
ice, he may be subsequently ap- 
pointed or assigned by the employer,” 
the bank may, without notifying the 
company, confer upon such employee 
the position of assistant cashier in 
addition to that of receiving teller, 
and upon this being done the com- 
pany is as much bound to make good 


to the bank losses occasioned during 
the period covered by the contract 
by reason of the employee’s fraud or 
dishonesty while acting in the ca- 
pacity of assistant eashier as in that 
of receiving teller. Fidelity, etc., Co. 
v. Gate City Nat. Bank, 97 Ga. 634, 
Sars 392. 54 AmSR 440, 33 LRA 

95. Fidelity, ete., Co. v. Colorado 

Ice, ete., Co., 45 Colo. 448, 103 P 383. 

Harrisburg Sav., ete, Assoc. 
v. U. S. Fidelity, ete, Co., 197 Pa. 
177, 46 A«#910, 

97. Alabama Widelity, ete., Co. v. 
Alabama Penny Sav. Bank, 200 Ala. 
337, 76 S 1038. ps 

98. Boyd v. Agricultural Ins. Co., 
20 Colo. A. 28, 76 P 986. 

99. Adams Co. v. Nesbit, 38 S. D. 
6, 159 NW 869. 

1. Guaranty Co. of North America 
v. Mechanics’ Sav. Bank, etc., Co., 80 
Fed. 766, 26 CCA 146 [rev on other 
grounds 173 U. S. 582, 19 SCt 551, 43 
L. ed. 818]. 

2. Guarantee Co. of North Amer- 
ica v. Mechanics’ Sav. Bank, ete., Co., 
80 Fed. 766, 26 CCA 146 [rev on 
other grounds 1738 U. S. 582. 19 Sct 
551, 43 L. ed. 818]. 

3. Change in position or duties 


see supra § 8. 

Discovery affecting liability see 
supra § 7. 

4. Roth v. 


Massachusetts Bonding, 
GUCes Co. wlas 3 


Wis. 469, 149 NW 143. 
5. Roth v. Massachusetts Bonding, 
etc., Co., 158 Wis. 469, 149 NW 143. 
6. London .Guarantee, ete., Co. v. 
Hochelaga Bank, 3 Que. Q. B. 25. 
7. London Guarantee, ete. Co. v. 
pioehetaae Bank, 3 Que. 
Oo. 


8. Champion Ice Mfg., etc., 3 
American Bonding, ete., Co., 115 Ky. 
863, 75 SW 19%, 25. Kyl 239,. 103 
AmSR 356 (the fact, although con- 
ceded, that a bank was liable for a 
loss resulting to an employer through 
the fraudulent act of his employee 
in raising the amount of checks 
drawn on the bank, would not re- 
lease such employee’s surety on a. 
fiduciary bond from liability to the 
employer). 

- Los Angeles Athletic Club v. 
= era ete Coxt(Gals aA ieee 


10. Los Angeles Athletic Club v. 
U.S: Fidelity, ete., Co., (Cal. A.) 183~- 
P 174; Remington v. Maryland Fi- 


Retin etc., Co., 27 Wash. 429, 67 RP 


Sa HS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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turned over by the employee in part payment of 
the indebtedness due to his defaleation, when 
such payment was not accepted with intent to con- 
done the offense and was used to reduce the amount 
claimed from the guaranty company.!? A claim on | 


[§ 11] A. In General. 


contract.14 


__.11. Perpetual Bldg., ete., Assoc. v. 
VU. S. Fidelity, etc., Co., 118 Iowa 729, 
92 NW 686; Remington v. Maryland 
pore ete., .Co., 27 Wash. 429, 67 


_ 12. Remington v. Maryland Fidel- 

ity, ete., Coi, 27: Wash...429,.67 P 989. 
13. London Guarantee, etc., Co. v. 

Hochelaga Bank, 3 Que. Q. B. 25. 

14. Gray v. Employers’ Liability 
Assur. Corp., (Man.) 10 DomLR 369, 
23 WestLR 527, 4 WestWkly 106; 
Lachine School Comrs. y. London 
pain etc., Co., (Que.) 3 DomLR 

35. 

15. Guarantee Co. of North Amer- 
ica v. Mechanics’ Sav. Bank, etc., Co., 
80 Fed. 766, 26 CCA 146 [rev on other 
grounds 173 U. S. 582, 19 SCt 551, 
43 L. ed. 818]. 

“The old-fashioned bond to secure 
fidelity of trust administration be- 
ing a contract of suretyship, strictly, 
and not of indemnifying insurance, 
in the expansion of the modern con- 
trivance of organizing incorporated 
companies to furnish a guaranty of 
fidelity these contracts naturally took 
the form of. a bond, as these do, 
rather than that of a policy of in- 
surance. But as to this subject-mat- 
ter of indemnity, as well as to the 
multitude of others formerly covered 
by bonds to which the principle of 
insurance is being so comprehen- 
sively applied, the general object is 
that of a protection as broad at least 
as that afforded by the old-fashioned 
pond, the form of which has been 
assumed, and for which the modern 
eontrivance is intended to be a sub- 
stitute. Marine, fire, or life insur- 
ance against the destructive forces of 
nature is not quite the same thing 
as an insurance against the dangers 
of dishonesty; and, the risk being of 
an entirely different nature, the 
courts must interpret the contract in 
view of this difference, applying the 
words used to the purpose of cover- 
ing the peculiarities of the risk as- 
sumed on the one hand, and on the 
other intended to be discarded or 
shifted to others. And if these new 
contracts, whatever their form, are 
to be turned into contracts of insur- 
ance, the courts will be careful not to 
again perplex themselves with re- 
grettable technicalities of law such 
as have sometimes crept into the 
older contracts of insurance, and 
have required statutes for their re- 
moval. In marine, \fire, and life in- 
surance, it is not an unreasonable 
assumption that the owner knows 
more intimately than others can 
know the conditions which are ma- 
terial to the risk assumed, and it is 
therefore not unreasonable to require 
him to disclose those conditions to 
the insurer, and to hold him strictly 
to that duty. But in an _ insurance 
like this the insurer and the insured 
deal at arm’s length with each other, 
and upon a plane of equal oppor- 
tunity for information. Indeed, the 
risk does not depend so much on 
conditions of fact ‘as upon a mere 
judgment about human character in 
the subject of the insurance,—his in- 
dividuality of moral qualities. About 


{ One who is insured 
against loss by dishonesty or infidelity must com- 
ply strictly with all material conditions, stipula- 
tions, and undertakings contained in the ‘fidelity 
( But it has been held that the obligor 
in a fidelity bond is not released from lability by 
the want of even ordinary prudence on the part 
of the insured in lessening the risk, unless he ex- 
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VI. DUTIES OF INSURED 


this the insurer can inform himself, 
and the assured is not: presumed to 
know anything, as in the case of the 
owner of a property or a life which 
has been insured. Hence it is not un- 
reasonable to hold the insurer to his 
risk in the broadest sense that is re- 
quired to indemnify the assured for 
any loss by dishonesty which fails 
fairly within the employment of the 
person whose honesty is guaranteed, 
and to permit no escape except by 
lines of retreat or avenues of deliver- 
ance clearly defined, well marked, 
and mutually understood as part of 
the contract, evidenced by the use 
of unambiguous language for that 
purpose. It would be contrary to 
public policy to inconsiderately allow 
the protection afforded by this new 
insurance to the vast business inter- 
ests of the country, in public admin- 
istration, as elsewhere, to be endan- 
gered by any lesser indemnity than 
that of the old form by bond, which 
is being so rapidly displaced, the 
new contracts being offered by the 
companies as superior to the old in 
safety.” Per Hammond, J., in Guar- 
antee Co. of North America v. Me- 
chanics’ Sav. Bank, etc., Co., 80 Fed. 
766, 772, 26 CCA 146 [rev on other 
grounds 173 U. S. 582, 19 “SCt 551, 
43 L. ed. 818]. 


16. National Surety Co. v. West- 
ern Pac). R.- Co.,”.200. Wed: 675;:-119 
CCA 91; Louisville, etc. R. Co. v. 


Fidelity, etc., Co., 125 Tenn. 658, 148 
SW 671. 

{a] Provision construed.—A pro- 
vision in an indemnity policy, in- 
suring a corporation against loss 
through the negligence of its treas- 
urer, requiring it to take all reason- 
able precautions to prevent such loss, 
does not require it to examine the 
books of a bank in which the treas- 
urer deposited to ascertain its finan- 
cial condition. National Surety Co. 
v. Western Pac. R. Co.» 200 Fed. 675, 
LIONCCA S91: 

17. Maryland Fidelity, etc., Co. v. 
Courtney, 186 U. S. 342, 22 SCt 833, 46 
L. ed. 1193 [aff 103 Fed. 599, 43 CCA 
331]; American Bonding Co. v. Bal- 
lard County Bank, 165 Ky. 68, 176 
SW 368; Southern Surety Co. v. 
Tyler, etc., Co., 30 Okl. 116, 120 P 
936; United American F. Ins. Co. v. 
American Bonding Co., 146 Wis. 573, 
131 NW 994, 40 LRANS 661. 

[a] Degree of care.—The officers 
and directors of a bank, in the super- 
vision which they should exercise 
over their employees, to prevent de- 
fault, must exercise that degree of 
care, which ordinarily prudent direc- 
tors of a bank similarly situated 
would exercise under like or_similar 
circumstances. American Bonding 
Co. v. Ballard County Bank, 165 Ky. 
63, 176 SW 368. 

{b] Condition subsequent.—Where 
a fidelity bond provided that the em- 
ployer should immediately notify the 
surety of any default on the part of 
the agent, and should exercise due 
and customary supervision over his 
acts, such provisions should be con- 
strued as conditions subsequent. 
United American F. Ins. Co. Vv. 


pressly stipulates therefor.15 
there is imposed upon the insured by a fidelity con- 
tract or the proposal or application upon which it 
is based and which is made a part thereof, the duty 
of taking all reasonable precautions to prevent loss 
or default,1® or of supervising the conduct of those 
persons whose honesty or fidelity is guaranteed, 
by examining their books or accounts,!* by counting 
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a poliey of fidelity insurance is not affected hy 
communications of the employer with the employee 
after his appropriation of the employer’s funds and 
flight where such communications did not have 
any injurious effect as regarded the insurer.1% 


Where, as is usual, 


American Bonding Co., 176 Wis. 573, 
131 NW 994, 40 LRANS 661. 

[c] Where the employer is a cor- 
poration, a stipulation “that the em- 
ployer shall observe, or cause to be 
observed, due and customary super- 
vision over the employee for the pre- 
vention of default, and if the em- 
ployer shall at any time during the 
currency of this bond condone any 
act or default upon the part of the 
employé which would give the em- 
ployer the right to claim hereunder, 
and shall continue the employé in 
his service without written notice to 
the company, the company shall not 
be responsible hereunder for any de- 
fault of the employé which may 
occur subsequent to such act or de- 
fault so condoned” in reason imports 
that the things forbidden to be done 
or agreed to be done are to be either 
done or left undone by the corpora- 
tion in its corporate capacity, speak- 
ing and acting through the repre- 
sentative agents empowered by the 
charter to do or not to do the things 
pointed out, and such a stipulation is 
not fairly subject to the construction 
that it was the intention that the 
neglect or omission of a minority in 
number of the board of directors, or 
the neglect or omission of subordinate 
officers or agents of the corporation, 
should be treated as the neglect or 
omission of the corporation. Mary- 
land Fidelity, etc., Co. v. Courtney, 
186 U. S. 342, 362, 22 SCt 833, 46 L. 
Steg tae [aff 103 Fed. 599, 48 CCA 

18. U. S.—Title Guaranty, etc., Co. 
v.. Nichols, 224. U. S: 346, 32 SCt 475, 
56 L. ed. 795 [aff 12 Ariz. 405, 100 P 


825]; Hunt v. New York Fidelity, 

ete., Co., 99 Fed: 242, 39’ CCA ‘496. 
Ark.—Equitable Surety Co. v. 

Hazen Bank, 121 Ark. 422, 181 SW 


279; U. S. Fidelity, ete., Co. v. Bates- 
ville Bank, 87 Ark. 348, 112 SW 957; 
American Bonding Co. v. Morrow, 80 
Ark. 49, 96 SW 613, 117 AmSR 72. 

Cal.—Larrimore v. U. S. Fidelity, 
eter Cone Zt Cale At(Gn Ate 2 ee nOeur 

Colo.—U. S. Fidelity, ete, Co. v. 
Downey, 88 Colo. 414, 88 P 451, 120 
AmSR 128, 10 LRANS 3238. 

Ill.—Whyland v. Chicago Bonding, 
ete., Co., 209 Ill. A. 485. 

Ky.—U. S. Fidelity, etc., 
Foster Deposit Bank, 153 Ky. 
156 SW 371. 

Okl.—U. S. Fidelity, ete, Co. v. 
Boley Bank, etc., Co., 43 Okl. 819, 144 
P 615; Southern Surety Co. v. Tyler, 
etc,, Co., 30 Okl. 116, 120 P 936. 

S. D.—Adams Co. v. Nesbit, 38 S. D. 
6, 159 NW 869. 

Tex.—Southern Surety Co. v. Mont- 
gomery First State Bank, (Civ. A.) 
167 SW 833. 

Wash.—Prosser Power Co. v. U. 8S. 
Fidelity, etc., Co. 73 Wash. 304, 132 
P 48 


Wis.—United American F. Ins. Co. 
v. American Bonding Co., 176 Wis. 
573, 131 NW 994, 40 LRANS 661. — 

Man.—Gray v. Employers’ Liability 
Assur. Corp., 10 DomLR 369, 23 West 
LR 527, 4 WestWkly 106. 5 

[a] Care required in examination. 
—(1) The agreement of a bank pro- 


Covt-y: 
698, 
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the funds,!® or examining the goods 2° in theif pos- 
session, by requiring reports from them,” at pre- 
seribed times, and the like,?? such duties must be 
performed in order to warrant a recovery upon 
Where there is no requirement to 
that effect 1m the bond, the employer is not under 
duty to make continuous effort to be advised at all 
times of the habits of the employee." 
that the employer could by the exercise of extraor- 
dinary and constant vigilance, not provided nor con- 
templated by the terms of the contract, have dis- 
covered and prevented the loss in whole or in part 
will not relieve the insured from liability.?> 


such eontract.?* 


curing a bond indemnifying it 
against embezzlement by its cashier, 
obligating the directors to verify 
the cashier’s accounts, placed upon 
them the duty merely of exercising 
ordinary care, and did not require 
them to make such a thorough in- 
vestigation of the cashier’s accounts 
as a bank examiner or skilled book- 
keeper would have made. U.S. Fi- 
delity, etce., Co. v. Foster Deposit 
Bank, 153 Ky. 698, 156 SW 371. (2) 
The degree of care required by the 
directors is that degree of care which 
ordinarily prudent directors, simi- 
larly situated, would use under simi- 
lar circumstances. Fidelity, etc., Co. 
v. Kane, 182 Ky. 648, 206 SW 888. 

{b] Examination by experts not 
required.—(1) Where the contract of 
a surety company indemnifying a 
bank against loss by reason of the 
larceny or embezzlement of its em- 
ployee provides that the books and 
accounts of such employee shall be 
examined by the officers of such bank, 
it is charged with a knowledge of the 
race, intelligence, and business ca- 
pacity of such officers, and is. not 
entitled to have such books and ac- 
counts examined and reported upon 
by expert accountants. U. S. Fidel- 
ity, etc., Co. v. Boley Bank, etc., Co., 
43 Okl. 819, 144 P 615. (2) A stipu- 
lation in an application for renewal 
of a bank cashier's fidelity bond that 
his accounts would be examined 
monthly by the auditing board of the 
bank did not call for an examination 
by a committee of expert account- 
ants, but only such an examination as 
the auditing board was capable of 
making. American Bonding Co. v. 
Morrow, 80 Ark. 49, 96 SW 613, 117 
AmSR 72. , 

[ec] Examination of copies insuffi- 
cient.—-A__ condition of a fidelity bond 
that the principal’s books and ac- 
counts shall be examined monthly by 
the obligee is not complied with by 
examination of purported copies of 
such books and accounts. Adams Co. 
v. Nesbit, 38 S. D. 6, 159 NW 869. 

[d] Time of examination.—(1) A 
promissory warranty that an em- 
ployee’s accounts will be examined 
each month does not require an ex- 
amination on any particular day of 
the month. American Bonding Co. v. 
Morrow, 80 Ark. 49, 96 SW _ 613; 
Southern Surety Co. v. Montgomery 
First State Bank, (Tex. Civ. A.) 167 
SW 833. (2) But an examination 
once during each month is sufficient. 
Scuthern Surety Co. v. Montgomery 
First State Bank, supra. 

fe] Checking books and cash.—(1) 
An agreement to make a quarterly 
examination of an employee’s ac- 
counts is not sufficiently complied 
with by examining the employee’s 
bank book and cash, without as- 
certaining that the amount shown 
by the book was actualiy in the 
bank. U. S. Fidelity, etc. Co. v. 
Downey, 38 Colo. 414, 88 P 451, 120 
AmSR 128, 10 LRANS 323. (2) Prom- 
ise of assured to make monthly com- 
parison of money in its agent’s hands 
with his accounts and vouchers is 
not fulfilled by a monthly compari- 
son of the checks sent it by him by 
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the insurer.2® 


[§ 12] 


Loss. 


The facet 


It is 


the accounts and vouchers sent by 
him two months before. Hunt v. New 
York Fidelity, etc., Co. 99 Fed. 242, 
39: CCA. “496, 

19. Equitable Surety Co. y. Hazen 
Bank, 121 Ark. 422, 181 SW 279; At- 
lantic City Aerie-No. 64 F. O. O: E. v. 
International Fidelity Ins. Co., 83 N. 
J. L. 583, 85 A 325; Bissinger v. 
Massachusetts Bonding, ete., Co., 83 
Or. 288, 163 P 592, 

[a] Cash securities.—Where pol- 
icy guaranteeing employer from loss 
by peculations of employee provided 
for monthly counting of cash se- 
curities in employee’s custody, term 
“cash securities’ must be treated as 
meaning bonds or negotiable instru- 
ments easily convertible into money. 
Bissinger v. Massachusetts Bonding, 
etc., Co., 83 Or. 288, 163 P 592. 


20. Bissinger v. Massachusetts 
Bonding, etc., Co., 83 Or. 288, 163 P 
592. 

21. Fidelity, ete., Co. v. Alabama 


Fuel, etc., Co., 190 Ala. 897, 67 S 318; 
Marion Iron, etc., Co. v. Empire State 
Surety Co., 52 Ind. A. 480, 100 NE 882; 
Gray v. Employers’ Liability Assur. 
Corp.,--(Man.) 10. DomLR 369, 23 
WestLR 527, 4 WestWkly 106. 

22. Phenix Ins. Co. vy. Guarantee 
Co. of North America, 115 Fed. 954, 53 
CCA 360 [certiorari den 187 U.S. 640, 
23 SCt 841, 47 L. ed. 345]. 

[a] Tlustration.—An application 
to a surety company for a bond to 
secure the faithful performance of 
his duties by the cashier of the ap- 
plicant, a corporation, contained the 
following question and answer: “It 
is suggested: (1) That all moneys 
and checks received be deposited in- 
tact in bank, and all disbursements 
be made either by check or from a 
petty cash fund drawn from the bank 
as required; and (2) that all checks 
received be indorsed ‘For deposit,’ to 
prevent any loss or conversion. To 
what extent will these practices be 
followed?” Answer: “Fully.” It was 
held that the employer complied with 
such warranty by adopting a regula- 
tion requiring all checks to be de- 
posited, indorsed as therein specified, 
and by exercising reasonable super- 
vision over its cashier to see that the 
practice was pursued; and that the 
answer to such question could not be 
construed as an absolute warranty 
by the employer that its cashier 
would deposit all checks, properly in- 
dorsed, and to relieve the surety from 
liability for the failure to make such 
deposits, contrary to the employer’s 
regulations, and. without its knowl- 
edge, where it exercised reasonable 
diligence in the premises. Phenix 
Ins. Co. v. Guarantee Co. of North 
America, 115 Fed. 964, 53 CCA 360. 

23. . S.—Rice v. Maryland Fi- 
delity, etc., Co., 103 Fed. 427, 43 CCA 
270; Hunt v. New York Fidelity, etce., 
Co., 99 Fed. 242, 29 CCA 496. 

Ark.—U. S. Fidelity, ete, Co. vy. 
Batesville Bank, 87 Ark. 348, 112 SW 


Cal.—Young vy. Pacific Surety Co., 
137 Cal. 596, 70 P 660; Larrimore vy. 
U.S. Fidelity, etc., Co.,.21 Cal. A. 767, 
132 P 1050. 

Ind.—Marion Iron, etc., Co. vy. Em- 


B. Notice of Dishonesty, 
It is very usually stipulated in fidelity poli- 
cies or bonds that the insured shall notify the in- 
surer of any act of dishonesty or infidelity or other 
default, involving a loss under such contracts,?7 or 


‘ [§§ 11-12 


not the duty of a fraternal organization or its of- 
ficers to require its treasurer, whose fidelity and 
honesty is guaranteed, to keep the funds of the 
organization in any particular manner or depository, 
and his failure to keep them separate from his own 
does not constitute a defense to an action against 


Default, or 


pire State Surety Co., 52 Ind. A. 480, 
100 NE 882. 

Ss. D—Adams Co. vy. Nesbit, 38 S. 
D. 6, 159 NW 869. 

Man.—Gray v. Employers’ Liability 
Assur. Corp., 10 DomLR 369, 23 West 
LR 527, 4 WestWkly 106. 

Ont.—Board of Education vy. Citi- 
go05 Ins,, ete?) (Cox, 30 aU Cy eames 

[a] Waiver.— Where a_ written 
statement, made by an employer to 
the obligor in a bond of indemnity 
against the dishonest acts of an em- 
ployee, provided that such em- 
ployee would be authorized to draw 
checks, to which the counter signa- 
ture of another employee would in- 
variably be required, the acceptance, 
by the general agent of the obligor, 
of a check signed by such employee 
without counter signature, in pay- 
ment of a premium on a bond of a 
third person, does not constitute a 
waiver of the requirement as to the 
counter signature. Rice v.. Fidelity, 
etc., Co. 103 Fed. 427, 48 CCA 270. 

Effect of promissory representa- 
tions as to stipervision see infra § 15, 

24. Fidelity, etc., Co. v. Colorado 
Ice, etc., Co., 45 Colo. 443, 103 P 383. 

25. U.S. Fidelity, etc., Co. v. Dun- 
dee First Nat. Bank, 137 Ill. A. 382 
{aff 233 Ill. 475, 84 NE 670]. 

26. Swisher v. Maryland Fidelity, 
etc., Co., 164 Tll. “A. 243. 

27. U.S.—Guarantee Co. of North 
America vy. Mechanics’ Sav. Bank, 
ete., Co., 183 US. 402, 22 SCt 124) 46 
L. ed. 253 [rev 100 Fed. 559, 40 CCA 
542]; American Surety Co. v. Pauly, 
LTO) US. (1337 18. SCt 552. 42) sereads 
977 [aff 72 Fed. 470, 18 CCA 644]; 
U. S. v. Fidelity, ete., Co., 224 Fed. 
866, 140 CCA 288; Dominion Trust Co. 
v. National Surety Co., 221 Fed. 618, 
137 CCA 342, AnnCasi917C 447, 

Ala.—Alabama Fidelity, etc., Co. v. 
Alabama Penny Sav. Bank, 200 Ala. 
337, 76 S 103; Alabama Fidelity, etc., 
Co. v. Alabama Fuel, ete., Co., 190 Ala. 
397, 67 S 318. 

Cal.—Los Angeles Athletic Club v. 
U. S. Fidelity, ete. Co. (A.) 188 P 

‘Com evs 


174. 

Fla.—Surety 74 
Fla. 446, 77 S 212. 

Ill.—Grand Lodge I. W. S. O. v. 


Williams, 


American Bonding, ete., Co. v. New 
ami ae" Casualty Co., 125 Ill. A. 


lowa.—Perpetual Bldg., etc., Assoc. 
v_U. §S. Fidelity; ete, Co. 118 Iowa 
729, 92 NW 686. 

Ky.—Employers’ Liability Assur. 
Corp. v. Stanley Deposit Bank, 149 
Ky. 735, 149 SW 1025. 

Minn. — Gamble-Robinson Co. v. 
Massachusetts Bonding, ete., Co., 113 
Minn. 38, 129 NW 181. 

Mo.—Long Bras. Grocery Co. v. U. 
S. Fidelity Co, 130 Mo. A. 421, 110 
SW 29. 
iB N. A Darna! st pes apees BY Inss Coury: 

mpire ate Sure Cons 5 Dione 
405, 78 A 164. © 2 Maoh 15 


National Surety Co., 114 App. Div. 
689, 99 NYS 1033; Sullivan vy Fra- 
ternal Societies’ Co-operative Indemn, 
(Union, 36 Misc. 578, 73. NYS 1094. 


For later cases, developments and changes in the law gee cumulative Annotations, same title, page and note number 


Illinois Surety Co., 189 Tll, A. 340; . 


N. Y.—Supreme Ruling F. M. C. v. . 


§ 12] 


of any loss resulting therefrom,” immediately, or as 
soon as practicable,”® and the failure of the insured 
to comply with such a requirement will defeat a 
It is frequently required that such no- 
; The requirement of im- 
mediate notice * or notice as soon as practicable >* 
ordinarily means notice within a reasonable time. 
What constitutes knowledge on the part of the in- 


recovery.°° 
tice shall be in writing.?4 


sured,** and what is a reasonable 


Or.—Seaside v. Oregon Surety, etc., 
Co., 80 Or. 345, 157 P 150. i 

Wis.—United American F. Ins. Co. 
v. American Bonding Co., 146 Wis. 
573, 131 NW 994, 40 LRANS 661. 
eee v. Muzio, L. R. 8 Ir. 

Can.—Montreal Harbour Comrs. v. 
Guarantee Co. of North America, 22 
Can. S. C. 542; Commercial Mut. Bldg. 
Soe. v. London Guarantee, ete., Co., 21 
RevLeg 275. 

Ont.—Royal Canadian Bank v. Eu- 
ropean Assur. Soc., 29 U. C. Q. B. 579. 

Que.—Commercial Mut. Bldg. Soc. 
v. London Guarantee, etc. Co, 7 
Montr. Q. B. 307. 

[a] The object of giving such a 
notice is to enable the insurer to take 
steps for his protection. Gamble-Rob- 
inson Co. v. Massachusetts Bonding, 
ete., Co., 113 Minn. 38, 129 NW 131. 

[b] Time to which condition re- 
lates.—Where defendants, by their 
agreement, contracted to guarantee 
plaintiff against loss sustained by 
any act of fraud, dishonesty, etc., of 
an employee, provided that plaintiff 
should, “within ten days after the 
discovery by him of any fraud or dis- 
honesty of the ‘said persons em- 
ployed,’ and of any matter in respect 
of which any claim may be intended 
to be made, give notice in writing, at 
the office of the society, as far as 
the case will admit, of all the particu- 
lars thereof; and after any such dis- 


covery, the guaranty herein con- 
tained shall, as to loss by an act of 
fraud or dishonesty, subsequent 


thereto, be at an end,” it was held 
that the proviso required notice to 
be given of such fraud or dishonesty 
only as would form the foundation of 
a claim under the guaranty and did 
not impose upon plaintiff an obliga- 
tion to give notice if he discovered 
that fraud or dishonesty had oc- 
eurred on the part of the person em- 
ployed, before the guaranty was en- 
tered into or the employment under 
himself commenced. Byrne v. Muzio, 
lee Re Sigix: 396. 4 1 

[ec] Acts concerning which notice 
unnecessary.—The insured has been 
held to be under no duty to give no- 
tice of one instance of drunkenness 
on the part of his employee, during 
which he had been robbed of money 
supposed by the employer to belong 
to the employee, nor of the fact that 
permission was given to such em- 
ployee to overdraw his account. Long 
Bros. Grocery Co. v. U:_S. Fidelity 
Co., 130 Mo. A. 421, 110 SW 29. 

[d] Notice to agent.—The agent 
of a fidelity company, who issued a 
pond insuring an employer against 
loss from the defalcation of a cer- 
tain employee, has authority to re- 
ceive notice of the employee’s de- 
faleation. Crystal Ice Co. v. United 
Surety Co., 159 Mich. 102, 123 NW 619. 

23. U. S.—Maryland Fidelity, etc., 
Co. v. Courtney, 186 U. S. 342, 22-SCt 
833, 46 L. ed. 1193 [aff 103 Fed. 599, 
43 CCA 331]; Citizens’ Trust, etc., Co. 
vy. Globe, ete. F. Ins. Co., 229 Fed. 
326, 143 CCA 446, AnnCas1917C 416. 

Ark. — Eauitable Surety Gow ee 
Hlazen Bank, 121 Ark. 422, 181 SW 

we 
ak Delaware State Bank v. Col- 
ton, 102 Kan. 365, 170 P 992. 

La.—Tutwiler Coal, etc., Cox Vv. De= 
claux, 7 La. A. (Orleans) 491. 

Or.—Seaside v. Oregon Surety, etc., 


., 80 Or. 345, 157 P 150. 
ar U. S.—Fidelity, etc., Cowen. 
Courtney, 186 U. S. 342, 22 SCt 833, 


FIDELITY INSURANCE 


the employer an 


time for giving 


46 L. ed. 1193 [aff 103 Fed. 599, 43 
CCA 33]; American Surety Co. v. 
Pauly, 170 U.S. 133, 18 SCt 552, 42 
aetin 977 [aff 72 Fed. 470, 18 CCA 

Ga.—Fidelity, etc., Co. v. Gates City 
Nat. Bank, 97 Ga. 634, 25 SE 392, 54 
AmSR 440, 33 LRA 821. 

N. Y.—National Discount Co. v. U. 
S. Fidelity, etc., Co., 47 Mise. 678, 94 
NYS 457. 

Oh.—Rankin v. U. S. Fidelity, etc., 
Co.,. 86, Oh. St.. 267, 99 NE 314. 

Or.—Seaside v. Oregon Surety, etc., 
Co., “80MOns (345,157 Piol50. 

Wash.—Remington y. Maryland Fi- 
eee etc., Co., 27 Wash. 429, 67 P 
,"Can.—Molsons Bank v. Guarantee 
rae of North America, 4 Montr. Super. 

[a] “fhe earliest practical mo- 
ment” for giving notice of the dis- 
covery of an act which may create 
liability under the policy may imply 
a reasonable and necessary delay. 
Rankin v. U. S. Fidelity, etc., Co., 86 
Oh. St. 267, 99 NE. 314, 

{[b] Knowledge of coemployee.— 
Where the contract contained no 
stipulation making it in the least de- 
gree incumbent upon the insured, a 
bank, to exercise any diligence or 
care in inquiring into or supervising 
the conduct of the particular em- 
ployee, or of any of his coemployees 
in its service, and imposed upon it 
no duty of vouching for the fidelity 
or efficiency of the latter, or of re- 
quiring them to watch or report upon 
his actions and doings, information 
or knowledge on the part of the 
bank’s cashier, he being only such a 
coemployee, as to the matters con- 
cerning which the company had stipu- 
lated for notice, would not, rela- 
tively to it, be, under these circum- 
stances, imputable to the bank itself, 
Fidelity, etc, Co. v. Gate City Nat. 
Bank, 97 Ga. 634, 25 SH 392, 54 AmSR 
440, 33 LRA 821. 

[c] In Texas, under Vernon’s 
Sayles Civ. St. Annot. (1914) art 5714, 
a requirement of notice of loss with- 
in less than- nivety days is void. 
Western Indemn. Co. v. Free and Ac- 
cepted Masons, (Civ. A.) 198 SW 1092. 

. See cases supra notes 27-29. 
But see Dixie F. Ins. Co. v. American 
Bonding Co., 162 N. C. 384, 78 SE 430 
(where a fidelity contract only pro- 
vides that the insured give imme- 
diate notice of the default-of the em- 
ployce, a failure of strict compliance 
in giving the notice will not always 
prevent a recovery, the provision not 
being in the form of a condition or an 
express warranty). Fs 

[a] Materiality of requirement.— 
Failure to serve notice cannot be ex-~ 
cused on the ground that the provi- 
sion was immaterial. Los Angeles 
Athletic Club v. U. S. Fidelity, etc., 
Co., (Cal. A.) 183 P.174. 

31. Maryland Fidelity, etc., Co. v. 
Courtney, 186 U. S. 342, 22 SCt 833, 
46 L. ed. 1193 [aff 103 Fed. 599, 43 
CCA 331]; Crystal Ice Co. -v. United 
Surety Co., 159 Mich. 102, 123 NW 
619; National Discount Cow: US: 
Fidelity, etc., Co., 47 Misc. 678, 94 
NYS 457. And see cases supra notes 
27, 28. 4 

[a] Actual notice sufficient.—It is 
not a defense to an action on a fidel- 
ity bond which provides for notice to 
the fidelity company by registered 
Jetter that the registered letter was 
not sent as required by the contract, 
where actual notice is promptly given! 


[25 C.J. 
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notice to the insurer °° depend entirely upon the cir- 
cumstances of each particular case. 
of an officer and director of a corporation is the 
knowledge of the corporation.*¢ 
requires notice to be given of such fraud or dis- 
honesty only as will form the foundation of a claim 
under the guaranty,®” and it does not impose upon 


The knowledge 


Such a provision 


obligation to give notice if he dis- 


covers that fraud or dishonesty has occurred on the 


of the default to the agent of such 
company, who promptly notifies his 
principal. Crystal Ice Co. v. United 
Bees, Co., 159 Mich. 102, 123 NW 

32. Fidelity, etc., Co. v. Timmons- 
ville Bank, 139 Fed. 101, 71 CCA 299; 
Perpetual Bldg, etc., Assoc. v. U. S. 
Fidelity, etc., Co., 118 lowa 729, 92 NW 
686; Dixie F. Ins. Co. v. American 
Bonding Co., 162 N. C. 384, 78 SE 430; 
Remington v. Maryland Fidelity, etc., 
Co., 27 Wash. 429, 67 P 989. 

[a] “Immediately” means “as soon 
as reasonably practicable and with 
promptness.” Fidelity, etc., Co. v. 
Courtney, 103 Fed. 595, 43 CCA 331 
[aff 186 U. S. 342, 22 SCt 833, 46 La 
edi: 11937 - 

33. American Surety Co. v. Pauly, 
170 U. S..138, 18 SCt 552,42 L. ed. 977 
[aff 72 Fed. 470, 18 CCA 644]. See also 
Rankin v. U. S. Fidelity, etc., Co., 86 
Oh. St. 267, 99 NE 314 (a provision 
in a bond indemnifying a _ bank 
against loss from the fraud or dis- 
honesty of a cashier requiring the 
insured to give notice of any acts 
creating a liability at the earliest 
practical moment contemplates only 
such delay as may be reasonably nec- 


essary to acquire precise informa- 
tion). 
34. Gamble-Robinson Co. v. Massa- 


chusetts Bonding, etc., Co., 113 Minn. 
38, 129 NW 181. 

35. U. S.—Maryland Fidelity, etc., 
Co. v. Courtney, 186 U. S. 342, 22 SCt 
8338, 46 L. ed. 1193 [aff 103 Fed. 599, 
43 CCA 331]; National Surety Co. v. 
Western Pac. R. Co., 200 Fed. 675, 119 
CCA 91. 

Iowa.—Perpetual Bldg., ete., Assoc. . 
v. U. S. Fidelity, ete., Co., 118 Iowa 
729, 92 NW 686. 

Ky.—Employers’ 
Corp. v. Stanley Deposit Bank, 
Ky..735, 149 SW 1025. 

Minn. — Gamble-Robinson Co. Vv. 
Massachusetts Bonding, ete., Co., 113 
Minn, 38, 129 NW 131. 

Wash.—Remington y. Maryland Fi- 
eee ete., Co., 27 Wash. 429, 67 P 

Can.—Montreal Harbour Comrs. v. 
Guarantee Co. of North America, 22 
Can. (S.-C, 542: 

Que.—London Guarantee, etc., Co. 
v. Hochelaga Bank, 3 Que. Q. B. 25. 

[a] Notice held within reasonable 
time.—(1) A notice given within from 
ten to seventeen days after the first 
discovery of the default. Maryland 
Fidelity, ete., Co. vy. Courtney, 186 U. 
S. 342, 2 SCt 833, 46 L. ed. 1192 [aff 
103 Fed. 599, 48 CCA 311]. (2) No- 
tice given to the local agent of the 
fidelity company the day after the de- 
fault was committed by the employ- 
er. London Guarantee, ete., Co. v. 
Hochelaga Bank, 3 Que. Q. B. 25. 

[b] Notice held too late.—(1) 
Where the employer, although aware 
of a defalcation on the twenty-fifth, 
did not give notice thereof to the 
guarantor until the twenty-seventh, 
after the employee had fled the coun- 
try. Molsons Bank v. Guarantee Co. 
of North America, 4 Montr. Super. 
376. (2) Where the guarantors were 
not notified until a week after the 
employer had full notice of the em- 
ployee’s defalcation and he had left 
the country. Harbour Comrs. v. Guar- 
antee Co. of North America, 22 Can. 
Ss. C. 542. 

36. National Discount Co. v. U. 8S. 


Liability Assur. 
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Fidelity, etc., Co., 47 Misc. 678, 94 
NYS 457. 
37. Byrne v. Muzio, L. R. 8 Ir. 396. 
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part of the person employed before the guaranty 
was entered into or employment under himself com- 
menced,** The insured is not bound to report his 
suspicions of the dishonesty or other misconduct of 
the employee to the insurer,3® even though they are 
strong enough to justify, in his opinion, the dis- 
charge of the employee,*° but, after suspicion is 
aroused, reasonable diligence must be used in pur- 
suing inquiries as to the facts.4* Such a provision 
does not require immediate notice to the insurer of 
apparent errors in the monthly accounts of an em- 
ployee but applies only to those acts that imply a 
default.** An employer is only required to notify 
the insurer of facts actually coming to his knowl- 
edge and not as to facts of which he might have 
acquired knowledge by an examination of the em- 
ployee’s books.** While under a fidelity bond, 
which requires the employer to make disclosure of 
any dishonesty of the employee known to him, the 
employer is not bound to use diligence to discover 
such dishonesty, yet where, in the exercise of or- 

inary and reasonable care and prudence in giving 
attention to facts known to him, he could not have 
failed to draw the inference that the employee was 
a defaulter, he may properly be charged with knowl- 
edge of such fact.44 Where the notice required is 
one which would charge the employee with the com- 
mission of a felony, the employer is not bound to 
give notice until he has acquired knowledge suf- 
ficient to justify a reasonable man in making such 
a charge.*° Failure to notify the insurer of acts of 


38. Byrne v. Muzio, L. R. 8 Ir. 396. | 729, 92 NW 686. 

39. American Surety Co. v. Pauly, 
TOU: (S.° 183,19 SCt'552:) 42° Li. “ed, 
977; National Surety Co. v.. Western 
Pac. R. Co., 200 Fed. 675, 119 CCA 
91; Perpetual Bldg., ete., Assoc. v. U. 
S. Fidelity, etc., Co., 118 Iowa 729, 92 


SW 1092. 
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Tex.—Western Indemn. Co. v. Free 
and Accepted Masons, (Civ. A.) 198 


Wis.—Goldman y, Fidelity, etc., Co., 
125 Wis. 390, 104 NW 80. 
Man.—Globe Savy., ete., Co. v. Em- 


TS Gaia 


which the insured knew and which were in fact dis- 
honest, if they were not known to be so at the 
time, will not invalidate a fidelity bond.** It has 
been held, however, that a provision requiring the 
insured to notify the insurer immediately upon 
‘“becoming aware’’ of the employee being engaged 
in speculation or gambling means that such notice 
shall be given when the insurer is ‘‘informed of,’’ 
“‘apprised of,’’ or ‘‘put on guard in respect to’’ 
such conduct on the part of the employee, and the 
phrase ‘‘becoming aware’’ cannot be considered as 
meaning ‘‘having knowledge,’’ nor can it be consid- 
ered equivalent to ‘‘becoming satisfied.’?47 Under 
such a provision it is not necessary to give notice 
of each item or false entry appearing during the 
examination of a defaulting employee’s accounts.4% 

Waiver. The requirement as to notice,t® or any 
insufficiency therein,®°° may be waived. An uneon- 
ditional denial of all liability on a fidelity bond 
constitutes a waiver of compliance on the part of 
plaintiff with the condition in the bond requiring 
him to give the company notice of a loss.5! Where 
no formal notice of the fraud or dishonesty of the 
employee is given, as required by a fidelity policy, 
but information thereof is promptly communicated 
to the insurer and he takes steps to ascertain the 
facts fully, this provision is waived.®2 

[§ 13] ©. Filing Claim and Proof of Loss. It 
is usually required that the insured shall file with 
the insurer his claim,®? with the particulars there- 
of,°* and proofs of its correctness,°® immediately or 
‘52. Globe Sav.," "ete, -Concys sam- 
ployers’ Liability Assur. Corp ens 
Man. 581. ; 

53. Maryland Fidelity, ete., Co. v. 
Courtney, 186 U. S. 342, 22 Scot 833, 


46 L. ed. 1193 [aff 103 Fed. 599, 43 
CCA 331]; Alabama Fidelity, etc., Co. 


NW 686; Fidelity, etc., Co. v. West- 
ern Bank, 94 SW 3, 29 KyL 639; Ward 
v. Law Property Assur., etc., Soc., 4 
Wkly. Rep. 605. 

“He [insured] may have had suspi- 
cions of irregularities; he may have 
had suspicions of fraud, but he was 
not bound to act until he had acquired 
knowledge of some specific fraudu- 
lent or dishonest act which might in- 
volve the defendant in liability for 
the misconduct.” American Surety 
ComVvenr aly, 170 UW Sv133) L456 18 8SCt 
552, 42 L., ed. 977. 

40. Widelity, ete., Co. v. Western 
Bank, 94 SW 3, 29 KyL 639. 

41. Fidelity, etc., Co. v. Western 
Bank, 94 SW 38, 29 KyL 639. 

42. Fidelity, etc., Co. v. Maile, 177 
Mich. 231, 142 NW 1087. 

43. First Nat. Bank y. U. S. Fidel- 
uy ete., Co., 150 Wis. 601, 137 NW 
742. 


44. Asheville Nat. Bank v. Fidel- 
ity, etc., Co., 89 Fed. 819, 32 CCA 355. 

45. Adtna Indemn. Co. v. J. R. 
Crowe Coal, ete., Co., 154 Fed. 545, 83 
CCA 431 [certiorari den 207 U. S. 589, 
28 SCt 256, 52 L. ed. 354]. 

46. AQtna Indemn. Co. v. Farmers’ 
Nat. Bank, 169 Fed. 736, 95 CCA 169 
[certiorari den 215 U. S. 601, 30 SCt 
401, 54 L. ed. 344]. 

47. Guarantee Co. of North Amer- 
ica v. Mechanics’ Sav. Bank, etce., Co., 
183° U- S. 402; 22 SCt 124,46 LL. ed. 
253 [rev 100 Fed. 559, 40 CCA 542, and 
overr Mechanics’ Sav. Bank, etc., Co. 
vy. Guarantee Co. of North America, 68 
Fed. 459 (aff 80 Fed. 766. 26 CCA 146 
[rev on other grounds 173 U. S. 582, 
19 SCt 551, 48 L. ed. 818])]. 

48. Fidelity, etc., Co. -v. Western 
Bank, 94 SW 3, 29 KyL 639. 

49. U. S.—Citizens’ Trust, etc., Co. 
v. Globe, etc., F. Ins. Co., 229 Fed. 326, 
148 CCA 446, AnnCas1917C 416. 

Iowa.—Perpetual Bldg., etc., Assoc. 
v. U. S. Fidelity, ete., Co.,; 118 Iowa 


Ployers’ Liability Assur. Corp., 13 
Man. 531. 

[a] Acts constituting waiver.—(1) 
Where the insurer in an employers’ 
indemnity policy made no objection 
on the ground that it had not been 
immediately notified of the em- 
ployee’s embezzlement, but called on 
the employer to make an effort to ef- 
fect a settlement with the employee, 
and then required him to make an 
itemized proof of loss, and subse- 
quently called on the employer to 
take steps for the criminal prosecu- 
tion of the employee, and in an action 
on the policy failure to give imme- 
diate notice was not relied on as a 
defense, it was waived. Goldman v. 
Fidelity, etc., Co., 125 Wis. 390, 104 
NW 80. (2) Where a surety com- 
pany sent an inspector to ascertain 
the nature and extent of the delin- 
quencies of an employee it had bond- 
ed, and such inspector insisted on the 
examination of the employee’s books 
by an expert accountant, the surety 
company was charged with notice of 
what was going on, and likely to be 
ascertained, at least so far as to con- 
stitute waiver of notice of defalca- 
tions subsequently discovered, until 
the examination had been completed, 
although the contract required im- 
mediate notice. 
Assoc, v. U. S. Fidelity, ete., Co., 118 
Iowa 729, 92 NW 686. 

50. U.S. Fidelity, etc., Co. v. Pax- 
ton, 106 SW 841, 32 KyL 707; Roark 
v. City Trust, etc., Surety Co., 130 Mo. 
A. 401, 110 SW 1. 

[a] ‘Written notice may be waived. 
U. S. Fidelity, ete., Co. v. Paxton, 106 
SW 841, 32 KyL 707. 

51. Equitable Surety Co. v. Hazen 
Bank, 121 Ark. 422, 181 SW 279: Del- 
aware State Bank vy. Colton, 102 Kan. 
865, 170 P 992; Tutwiler Coal, ete., 
Co. v. Declaux, 7 La. A. (Orleans) 491 
(semble). : 


Perpetual Bldg., ete., | 


v. Alabama Penny Sav. Bank, 200 Ala. 
337, 76 S 103; Remington v. Maryland 
Pee etc., Co., 27 Wash. 429, 67 P 


[a] A second notice of claim un- 
der an indemnity bond is not effective 
to contradict or waive the aggregate 
of the net sum asserted to have been 
lost in a first notice and in the com- 
plaint in an action on the bond, par- 
ticularly where the second notice is 
Supplemental to the first notice, Ala- 
bama Fidelity, ete., Co. v. Alabama 
Fey, Sav. Bank, 200 Ala. 337, 76 S 

54. U. S—Maryland Fidelity, ete., 
Co. v. Courtney, 186 U. §S. 342, 22 SCt 
833, 46 L. ed. 1193 [aff 103 Fed. 599; 
43 CCA 331]; Maryland Casualty Co. 
v. Montgomery First Nat, Bank, 246 
Fed. 892, 159 CCA 164 [certiorari den 
osey S. 670, 38 SCt 345, 62 L. ed. 

Cal.—Los Angeles Athletic Club v. 
Neh Fidelity, etc., Co., (A.) 183 P 

Mo.—Hough v. American Surety 
Co., 90 Mo. A. 475, 

N. Y.—Wieder v. Union Surety, 
etc., Co., 42 Misc. 499, 86 NYS 105. 

Tenn.—Green v. U. S. Fidelity, ete., 
Co., 135 Tenn. 117, 185 SW 726. 

Wash.—Remington vy. Maryland Fi- 
ooueys ete., Co., 27 Wash. 429, 67 P 


[a]. Statement of claim held suffiil- 
cient.—Maryland Casualty Co, v. 
Montgomery First Nat. Bank, 246 


246 U._S. 670, 38 SCt»845, 162 “Li ed. 
931]; Los Angeles Athletic Club v. 
Bt oo etes.Cols (Call WA>) 2123 


Fed. 892,159 CCA 164 [certiorari den - 


srounds 203 N. Y. 453, 96 NE 744]; 
Wieder v. Union Surety, ete:, Co, 1b. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


§§ 13-15] 


as soon as practicable after giving notice of a de- 
fault or loss,°* or within a prescribed time.*? A 
condition in a fidelity bond requiring the furnish- 
ing of proof of loss to the satisfaction of the insurer 
is not to be construed as compelling the insured to 
establish to the satisfaction of the insurer the abso- 
lute lability of the latter and the absence of any 
defense.62 <A statement of alleged embezzlements 
or larcenies of an employee delivered to an insurer, 
to the extent that it reflects information contained 
in the books and records of the employer kept in 
the regular and ordinary course of his business, is 
based on ‘‘the accounts of the employer’’ within a 
provision of a fidelity bond making such a state- 
merit prima facie evidence of the loss.5° Where a 
fidelity policy or bond contains a provision that 
no claim shall be paid unless it is filed. within a pre- 
seribed time from the expiration or cancellation of 
such policy or bond,®® a failure to comply with such 
provision is a defense to an action on such policy 
or bond.*! It has been held that such provision does 
not amount to a limitation as to the time of suit.®? 
Waiver. Compliance with provisions as to notice 
of claim and proof of loss may be waived.** The 
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right to proofs of loss is waived by the insurer’s 
absolute denial of liability °* on the ground that the 
policy was void from its inception.® 

[§ 14] D. Criminal Prosecution of Employee. 
A criminal prosecution of the employee by the em- 
ployer, if required by the insurer, is sometimes, by 
the terms of the contract, made a condition pre- 
cedent to a recovery against the insurer.®® Such a 
provision is a reasonable one.®’ In the absence of 
such a provision in the contract a criminal prosecu- 
tion is not a condition precedent to a recovery 
thereon.6® A provision that ‘‘the employer is 
obliged, if the company so requires, to arraign the 
employee before the courts,’’ without declaring 
whether it should be before the civil or criminal 
courts, is vague and must be construed against the 
insurance company by whieh the condition is stipu- 
lated.6® A condition in a fidelity bond securing an 
employer for embezzlements of an employee, that 
the employer should, if required, prosecute the de- 
faulting employee to conviction, is satisfied by a 
judgment against the employee in a civil case and 
does not require a criminal prosecution.”° 


VII. WARRANTY, REPRESENTATION, AND CONCEALMENT 


[§ 15] The general doctrines of warranty, rep- 
resentation, and concealment, which apply to fire, 
life, marine, and other forms of insurance,’* are 
applicable to fidelity insurance contracts.” 


State- 
ments or answers to questions, contained in an ap- : 


plication for a fidelity policy or bond or a renewal 
thereof, as to the character, habits, and past con- 
duct of the person whose honesty or fidelity is in- 
sured, the state of his accounts, and the like,” which 
are intended to and do enter into the contract and 


Misc. 499, 86 NYS 105; Green v. U.S. 
Fidelity, etc., Co., 135 Tenn. 117, 185 
SW 726; Globe Sav., etc., Co. v. Em- 


ployers’ Liability Assur. Corp., 13 
Man. 531. 
56. Maryland Fidelity, etc., Co. v. 


Courtney, 186 U. S. 342, 22 SCt 833, 46 
L. ed. 1193 [aff 103 Fed. 599, 43 CCA 
331]; Los Angeles Athletic Club v. U. 
S. Fidelity, etc., Co., (Cal. A.) 183 P 
174; Remington v. Maryland Fidel- 
ity, etc., Co., 27 Wash. 429, 67 P 989. 

[a] A claim is filed in time when 
made as soon as practicable after the 
full particulars as to the default are 
ascertained. Maryland Fidelity, etc., 
Co. v. Courtney, 186 U. S. 342, 22 SCt 
833, 46 L. ed. 1193 [aff 103 Fed. 599, 
43 CCA 331]. i 

57. Green v. U. S. Fidelity, etc., 
Co., 185 Tenn. 117, 185 SW 726. 

[a] Claims against surety are 
sometimes required to be presented 
within stated time after termination 
of surety’s liability, and such provi- 
sion is construed to require presenta- 
-tion while the duty and obligation of 
surety to make good the losses con- 
stituting the claim exist. East Islip 
First Nat. Bank v. National Surety 
Co., 228 N. Y. 469, 127 NE 479. 

58. Globe Sav., etc. Co. v. Em- 
ployers’ Liability Assur. Corp., 13 
Man. 531. 

59. Security Mut. L. Ins. Co. v. 
Etna Indemn. Co., 124 App. Div. 50, 
108 NYS 171. 

60. Colony State Bank y. Watson, 
104 Kan. 8, 177 P 544; American 
Bonding Co. v. Ballard County Bank, 
165 Ky. 63, 176 SW 368; East Islip 
First Nat. Bank y. National Surety 
Co., 228 N. Y. 469, 127 NE 479; Rem- 
ington v. Maryland Fidelity, etc., Co., 
27 Wash. 429, 67 P 989. 

61. Colony State Bank v. Watson, 
fiaaikan- 2.3. Lil PP, 544; American 
Bonding Co. v. Ballard County Bank, 
165 Ky. 68, 176 SW 368. 

62. Colony State Bank v. Watson, 
Mieka os igor ose 1 

“63. See cases infra this section. 

‘Tal Acts not constituting waiver. 
— Fidelity insurer did not impliedly 

' waive provision of bank employee’s 
pond,..requiring disclosure of | loss 
dur ins continuation of suretyship or 


within specified period after termi- 
nation thereof, and notice to surety 
within specified period after discov- 
ery, by calling for proofs of loss and 
furnishing blanks therefor on dis- 
covery of loss subsequent to expira- 
tion of specified period following ter- 
mination of suretyship, where such 
acts of the insurer did not cause bank 
expenses or inconvenience. Bankers’ 
Trust Co. v. American Surety Co., 
(Wash.) 191 P 845. 

64. Miles v. Casualty Co. of Amer- 
ica, 136 App. Div. 908 mem, 120 NYS 
1135 mem [mod on other grounds 203 
N. Y. 453, 96 NE 744]; Tutwiler Coal, 
ete., Co. v. Duclaux, 7 La, A. (Or- 
leans) 491 (semble). 

65. Miles v. Casualty Co. of Amer- 
ica, 136 App. Div. 908 mem, 120 NYS 
1135 mem [mod on other grounds 203 
N. Y. 453, 96 NE 744]. 

66. Maryland Casualty Co. v. 
Laurel Oil, etc., Co., 116 Miss. 283, 76 
S 875; London Guarantee Co. v. 
Fearnley, 5 App. Cas. 911; Globe Sav., 
ete., Co. v. Employers’ Liability As- 
sur. Corp., 13 Man, 531. 


67. Maryland Casualty Co. v. 
ceyre Oil Co., 116 Miss. 288, 76 S 
875. 


68. Tutwiler Coal, etc., Co. v. Du- 
claux, 7 La. A, (Orleans) 491. 

69. Quebec F. Ins. Co. v. Prevoy- 
ance, 50 Que. Super. 300. 

70. Sullivan v. Fraternal Societies’ 
Co-op. Indemn. Union, 36 Misc. 578, 
78 NYS 1094. 

71. See Fire Insurance [19 Cyc 
677 et seq]; Life Insurance [25 Cyc 
796 et seq]; Marine Insurance [26 
Cye 613 et seq]; and other insurance 
titles. 

72. U. S.—Asheville Nat. Bank v. 
Fidelity, ete., Co., 89 Fed. 819, 32 CCA 
355; Missouri, etc., Trust Co. v. Ger- 
man Nat. Bank, 77 Fed. 117, 23 CCA 
65; Mechanics’ Sav. Bank, ete., COGN. 
Guarantee Co. of North America, 68 
Fed, 459 [aff 80 Fed. 766, 26 CCA .146 
(rev on other grounds 173 U. S. 582, 


qe 174 Ill. 310, 51 NE 246, 44 LRA 
La.—Max J. Winkler Brokerage Co. 
v. Fidelity, ete., Co., 4 La. A. (Or- 
leans) 341. 
Mo.—Commercial Bank v. Maryland 
S eatmrie s Co., 194 Mo. A. 224, 187 SW 


N. J.—Dime Sav. Inst. v. American 
nue Co., 68 N. J. L. -440, A 
Tenn.—Hunter v. U. S. Fidelity. 
ete., Co., 129 Tenn. 572, 167 SW 692, 
Eng.—Phillips v. Foxall, L. R. 7 Q. 
B. 666. 

[a] Warranties not favored. — (1) 
The rule that warranties by the in- 
sured are not favored by construc- 
tion (see Insurance) (2) applies 
to fidelity contracts (Missouri, etc., 
Trust Co. v. German Nat. Bank, 
77 Fed. 117, 23 CCA 65; Hunter v. U. 
S. Fidelity, etce., Co., 129 Tenn. 572. 
167 SW 692). (3) Statements or dec- 
larations by the insured will be re- 
garded as representations, and not 
warranties, unless the contract makes 
them so. Fidelity, etc., Co. v. Colo- 
rado Ice, etc., Co., 45 Colo. 448, 103 P 
383; American Bonding, ete., Co. v. 
Burke, 36 Colo. 49, 85 P 692. (4) 
When a policy contains contradictory 
provisions, or is so framed as to ren- 
der it doubtful whether the parties 
intended that the exact truth of the 
applicant’s statements should be a 
condition precedent to any binding 
contract, that construction which im- 
poses upon the assured the obliga- 
tions of a warranty should not be 
favored. Max J. Winkler Brokerage 
Co. v. Fidelity, ete. Co, 4 La. A. 
(Orleans) 341. 

[b] Making application part of 
policy.—Statements contained in an 
application are always construed as 
representations, unless, by the ex- 
press provisions of the policy, the 
application is made a part thereof, 
and the intent is manifest to sive 
them the effect of warranties. Mis- 
souri, etc., Trust Co. v. German Nat. 


| Bank, 77 Fed. 117, 23 CCA 65. 


73. See cases infra notes 74-78. 
{a]. Responsibility for negligence 
of examiner.—(1) Where an employ- 


er, in order to acquire knowledge. on 
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become the inducement in part for the issuing of 
such policy or bond,‘* especially where they are ex- 
pressly made a part of such contract or the basis 


which to base his statements as to 
the honesty of an employee in an 
application to a fidelity company for 
a bond for such employee, employs 
an expert examiner to examine such 
employee’s accounts, on whose exami- 
nation and report he bases such state- 
ments, he is not chargeable with such 
examiner’s negligence. Fidelity, etc., 
Co. v. Western Bank, 94-SW 3, 29 KyL 
639. (2) In such case, the employer is 
chargeable only with the exercise of 
ordinary care jn selecting a compe- 
tent examiner to investigate the em- 
ployee’s accounts. Fidelity, etc., Co. 
v. Western Bank, supra. 

[b] Statement furnished after 
bond procured.—Where a surety com- 
pany issued a bond to a local agent 
with instructions not to deliver it 
until the employer of the persons 
whose fidelity was insured had made 
a certain written statement, and the 
employer with knowledge of the in- 
structions procured the bond and 
atterward furnished the statement, 
this statement was properly regarded 
as the foundation for issuance of the 
bond. American Bonding, etc., Co. v. 
Burke, 36 Colo. 49, 85 P 692. 

74 American Bonding, ete., Co. v. 
Burke, 36 Colo. 49, 85 P 692; T. Wilce 
Go. ve Royal Indemn?*Co; "289" Til? 
383, 124 NE 635; Livingston v. Fi- 
delity, etc., Co., 76 Oh. St. 253, 81 NE 
330. 

75. U. S.—Maryland Fidelity, etc., 
Co. v. Courtney, 186 U. S. 342, 22 SCt 
833, 46 L. ed. 1193 [aff 103 Fed. 599, 
43 CCA 331]; Guarantee Co. of North 
America v. Mechanics’ Sav. Bank, 
ete., Co., 183 U. S. 402, 22 SCt 124, 46 
L. ed. 253 [rev 100 Fed. 559, 40 CCA 
542, and in effect overr Mechanics’ 
Sav. Bank, etc., Co. v. Guarantee Co. 
of North America, 68 Fed. 459 (aff 
80 Fed. 766, 26 CCA 146 [rev on other 
grounds 173 U. S. 582, 19 SCt 551, 43 
L. ed. 818])]; Carstairs v. American 
Bonding, etc., Co., 112 Fed. 620 [aff 
116 Fed. 449, 54 CCA 85 (certiorari 
den 187 U. S. 644, 23 SCt~844, 47 L. 
ed. 346)]. 

Cal.—Young v. Pacific Surety Co., 
137 Cal. 596, 70 P 660. 

DY C.—Waring v. U.S: Fidelity, 
ete., Co., 24 App. 119. 

Ill.—T. Wilce Co. v. Royal Indemn. 
Co., 289 Ill. 888, 124 NE 635. 

R. I.—Grand Lodge A. O. U. W. v. 
Massachusetts Bonding, etc., Co., 38 
R. I. 276, 94 A 859. 

Tenn.—Model Mill Co. v. Maryland 
Fidelity, ete., Co., i Tenn. Ch. A. 365. 

fa] In Ontario (1) under Insurance 
Act [1897] c¢ 203 the insurer’s ap- 
plication and the statements therein 
contained are, by reference thereto 
in the policy, sufficiently incorporated 
therewith and set out in full therein, 
and therefore form the basis of and 
are a part of the contract between the 
parties. Arnprior v. U. S. Fidelity, 
etc., Co., 30 Ont. L. 618, 5 OntWN 947, 
20 DomLR 929 [app dism 51 Can. S. 
C. 94, 21 DomLR 343]; Elgin Loan, 
etc., Co. v. London Guarantee, ete., 
Co., 11 Ont. L, 330, 7 OntWR 109. (2) 
The answers of the mayor of a mu- 
nicipality to the series of written 
questions in application for a fidelity 
insurance bond in respect to a civic 
employee may be sufficiently incor- 
porated by reference thereto in the 
yenewal wolicy issued on the like 
terms as the original, to satisfy the 
provisions of tkis statute, and to 
form part of the contract. Hay v. 
Employers’ Liability Assur. -Corp., 6 
OntWR 459. ; f 

76. Hunt v. New York Fidelity, 
ete, Co., 99..Hed. 242,39. CCA 496; 
Sunderland Roofing, ete., Co. v. U. S. 
Fidelity, etc., Co., 84 Nebr. 791, 122 
NW 25; Livingston v. Fidelity, etc., 
Co., 76 Oh. St. 253, 81 NE 330; Grand 
Lodge A. O. U. W. v. Massachusetts 
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Honolng. ete., Co., 38 R. I. 276, 94 A 

77. U. S.—Maryland Fidelity, etc., 
Co. v. Courtney, 186 U. S. 342, 22 SCt 
833, 46 L. ed. 11938 [aff 103 Fed. 599, 
43 CCA 331]; Adtna Indemn. Co. v. 
Farmers’ Bank, 169 Fed. 737, 95 CCA 
169 {certiorari den 215 U. S. 601, 30 
SCt 401, 54 L. ed. 344]; Fidelity, etce., 
Co. v. Timmonsville Bank, 139 fed. 
101, 71 CCA 299; Carstairs v. Ameri- 
can Bonding, etc., Co., 116 Fed. 449, 
54 CCA 85 [certiorari den 187 U. S. 
644, 25 SCt 844, 47 L. ed. 346]; Rice 
vy. Fidelity, etc., Co., 103 Fed. 427, 43 
CCA. 270; Asheville Nat. Bank vy. Fi- 
pee ete., Co., 89 Fed. °8i9, 32 CCA 
355. 

Colo.—U. _S, ~Fidelity, etc., Co. v. 
Downey, 38 Colo, 414, &88'P 451, 120 
AmSR 128, 10. LRANS 3823; Ameri- 
can Bonding, etc., Co..v. Burke, 36 
Colo. 49, 85 P 692. 

D. C—Waring v. U. S. Widelity, 
ete.,i\Co.; 24, Appy 119, 

Ga.—Home Sav. Bank vy. Massa- 
chusetts Bonding, etc., Co., 19 Ga. A. 
352, 91 SE 494. 

Ill.—T. Wilce Co. y. Royal Indemn. 
Co., 289- Ill. 383, 124° NE 635; U. S. 
Fidelity, ete, Co. v. Dundee First 
Nat. Bank, 233 Ill. 475, 84 NE 670 
[aff 137 Tll. A. 382]; Whyland v. Chi- 
cago Bonding, etc., Co., 209 Ill. A. 
485. 

lowa.—Perpetual Bldg., etc., Assoc. 
v. U. S. Fidelity, ete., Co., 118 Iowa 
729, 92 NW 686. 

Ky.—Fidelity, etc-Co. v. Kane, 182 
Ky. 648, 206 SW 888; Hardinsburg 


Bank, ete., Co. v. Bonding Co., 153 
Ky. 579, 150 SW 394. 
La.—Cotton Valley Bank vy. Mc- 


Innis, 143 La. 436, 78 S 727; Max J. 
Winkler Brokerage Co. v. Fidelity, 
ete, -Co.,- 119 Mba735; 4479.-449. 

Minn.—Thomas Co. v. National 
ese Co., 142 Minn. 460, 172 NW 

Oe 

Mo.—Krey Packing Co. v. U. S. Fi- 
delity,,.ete,, (Co; 189) Mo; :AL 597, 175 
SW 322. 

Nebr.—Sunderland Roofing, ete., Co. 
v. U. S. Fidelity, etc., Co., 84 Nebr. 
791, 122 NW 25. 

N. Y.—Edward C. Moore Co. v. 
American Credit Indemn. Co., 170 
App. Div. 660, 156 NYS 7387 [aff 224 
N. Y. 663 mem, 121 NE 866 mem]; 
Buchner v. Title:Guaranty, ete., Co., 
144 App. Div. 326, 128 NYS 1007 [aff 
20% Nev iY. -672') mem) 100) ANd 11125 
mem]; Stapleton Nat. Bank v. U. 8. 
Fidelity, ete., Co., 60 Mise. 206, 113 
NYS 25 [rev on other grounds 131 
App: Div. 157, 115 NYS. 3721. 

N. C.—Tarboro Bank v. Fidelity, 
ete.7 Col 1126 EN: “C273205135. SH 5885183 
AmSR 682. 

Oh.—Livingston vy. Fidelity, etce., 
Co., 76 Oh. St. 2538, 81 NE 330; Im- 
perial “Blde.-rete:, (Co. cy. 1s. Siy BU= 
delity, ete:, Co., 23 Oh. (Cire Cty 243% 

Okl.—Fidelity, ete., Co. v. Guthrie 
Nat. Bank, 17 Okl. 397, 37 P 200; Wil- 
loughby v. Fidelity, ete., Co., 16 Okl. 
546, 85 P 713, 7 LRANS 548, 8 Ann 
Cas 603 [aff 205 U. S. 587 mem, 27 
SCt 790 mem, 51 L. ed. 920 mem]. 

Pa.—Mutual Loan, etc., Assoc. vy. 
National Surety Co., 257 Pa. 495, 101 
A 830; National Bank vy. Equitable 
Trust. Co. 2238 Pa. 328, 72 A794. 

R. I1—Grand Lodge A. O. U. W. v. 
Massachusetts Bonding, ete., Co., 38 
Role 276,094 As 5 9i 

Wash.—Union vy. Williams, 58 
Wash. 64, 107 P 1040, 137 AmSR 1041. 

Ont.—Arnprior v. U. S. Widelity, 
ete., Co., 30 Ont. L. 618, 5 OntWN 947, 
20 DomLR 929 [app dism 51 Can. S, 
C. 94, 21 DomLR 343]; Elgin Loan, 
etc., Co. v. London Guarantee, etc., 
Co., 9 Ont. L. 569, 5 OntWR 349 [app 
dism 11 Ont. L. 330, 7 OntWR 109]; 
Ottawa Agricultural Ins. Co. v. Can- 
ada Guarantee Co., 30 U. C. C. P. 360. 


‘ [§ lo 


thereof,’ are in the nature of warranties,’® and, if 
they are false or misleading im any material par- 
ticular,” the insured cannot enforce such policy 01 


[a] Rule applied.—(1) Where, on 
application for a renewal the applica- 
tion stated that the employee hada 
faithfully accounted for all money 
in his hands, and “is not now in de- 
fault’ and the statement was untrue, 
the company was not liable on the 
renewal policy, whether the state- 
ments were designated as warranties 
or representations. Max J. Winkler 
Brokerage Co. vy. Fidelity, etc., Co., 
119 La. 735, 44 S 449. (2) If in fact 
the employee sustained relations to 
the company other than those indi- 
cated in its statement on which the 
bond was executed, and which were 
essentially different, and involveé the 
receipt and expenditure of the em- 
ployer’s money, the failure to dis- 
close such relations is a defense to 
liability of the surety company on 
its bond. Issaquah Coal Co. y. U. S. 
Fidelity, etc. Co., 126 Fed. 89, 61 
CCA 145. (3) Where the application 
set out that no fact had come to the 
employer’s knowledge tending to in- 
dicate an employee was unreliable, 
deceitful, dishonest, or unworthy of 
confidence, and no reason why a 
surety company should not become a 
surety, and the surety company is- 
sued a policy to make good any loss 
the employer might sustain by any 
act of personal dishonesty, forgery, 
or embezzlement by the employee, 
the employer could not recover on the 
policy, where the employer. knew the 
employee had previously overdrawn 
his accounts, and the books of a 
branch office in his charge showed 
further overdrafts. National Surety 
Co. v. Globe Grain, ete., Co., 256 Fed. 
601, 167 CCA 631, 4 ALR 552. (4) 
Where the insurer before issuing a 
bond indemnifying an employer 
against loss through embezzlement or 
larceny by the employee required a 
statement from the employer as to 
when the cmployee’s accounts were 
last examined whether they were 
correct, whether there was any short- 
age and whether the employee was 
indebted to the employer at the time, 
answers to these questions were ma- 
terial to the risk and false answers 
rendered the bond void. American 
Bonding, ete., Co. v. Burke, 36 Colo. 
49, 85 P 692. (5) An employer: can- 
not recover on fidelity bond to in- 
demnify him against loss for dis- 
honesty of a traveling salesman and 
collector, when statements in his ap- 
plication in respect to the salary of 
the employee, and as to weekly state- 
ments sent to customers, were false, 
Krey Packing Co. v. U. S. Fidelity, 
etc., Co., 189 Mo. A. 591, 175 SW 322. 
(6) Where a policy provided that 
statements theretofore or thereafter 
made by the employer relative to the 
subject of the risk should constitute 
an essential part and form the basis 
of the contract, and to secure re- 
newal of such policy the employer 
certified that on a certain day the 
books and accounts of the employee 
were examined, and found correct and 
all moneys handled by him accounted 
for, and that nothing was known 
affecting unfavorably his title to con- 
fidence, when in fact no examination 
of his books or accounts had been 
made for nearly a year prior to the 
date stated, and he was on such 
date a defaulter in a large sum, as a 
cursory examination of his books 
would have shown, the renewal of — 
such policy, based on such certificate, 
was void. Carstairs v. American 


its tax collector may be denied where 
it was represented in the answers 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 15) 


bond.’§ Where a fidelity contract is made upon the 
express condition that a full and true declaration 
is made of all the circumstances required to be 
known as the basis of the contract, a misrepresenta- 
tion or nondisclosure within the meaning of the 
independently of 
It is quite immaterial that the statement 
ot An employer, in asking 
security for the honesty of his employee, impliedly 
represents that to his knowledge the employee is not 


condition avoids the contract 
fraud.” 


is not called a warranty.°° 


dishonest.81 


Distinction between warranty and representation. 
A distinction has been made in this connection be- 
tween representations and warranties.*? 
ment in an application that the employer will apply 
certain checks to the acts of the employee and 
exercise certain supervision as to his duties, ac- 
counts, ete., which the parties expressly agree by the 
application itself and by the fidelity bond shall be 
the basis of the latter and a condition precedent to 


given on behalf of the municipality 
with the application to the insurer 
that auditors would examine the tax 
rolls and vouchers yearly, and on 
each renewal of the bond a further 
representation was made that the 
eollector’'s books and accounts had 
peen examined and found correct, 
when in fact neither the municipal 
auditors nor any one on behalf of 
the municipality checked up the col- 
leetor’s tax rolls for arrears of pre- 
vious years which it was his duty 
to collect and in respect of which the 
defaleation occurred. Arnprior v. U. 
S. Fidelity, etc., Co., 30 Ont. L. 618, 
5 OntWN 947, 20 DomLR 929 [al- 
lowing app 4 OntWN 1426, 24 OntWR 
718, 12 DomLR 630, and app dism 51 
Can. S. C. 94, 21 DomLR 343]. 

7g. National Surety Co. v. Globe 
Grain, ete., Co., 256 Fed. 601, 167 
CCA .631, 4 ALR 552; Sunderland 
Roofing, etc., Co. v. U. S. Fidelity, 
etc., Co., 84 Nebr. 791, 122 NW 25, 
Livingston vy. Fidelity, etc., Co., 76 
Oh. St. 253, 81 NE 330; Owen v. U. 
S. Surety Co., 38 Okl. 123, 131 P 1091; 
and cases supra note 77. 

{a] Void for fraud.—A misrepre- 

sentation in an application for an 
insurance policy renders the policy 
void on the ground of fraud. Owen 
v. U. S. Surety Co., 38 Okl. 123, 131 
UG. 
Benham vy. United Guarantie, 
ete., Cc., 7 Exch. 744, 155 Reprint 
1149; Towle v. National Guardian Ins. 
Soc., 7 Jur. N.S. 1009. 

80. Hunt v. New York Fidelity, 
etc., Co., 99 Fed. 242, 39 CCA 496. 

81. Howe Mach. Co. v. Farring- 
ton, 82 N. Y. 121 [aff 16 Hun 591]. 

82. Commercial Bank v. American 
Bonding Co., 194 Mo. A. 224, 187 SW 
99 


83. U. S—Rice v. Fidelity, etc., 
Co., 103 Fed, 427, 43 CCA 270; Hunt v. 
New York Fidelity, etc., Co., 99 Fed. 
242, 39 CCA 496. : 

Colo.—U. 8. Fidelity, etc. Co. v. 
Downey, 38 Colo. 414, 88 P 451, 120 
AmSR 128, 10 LRANS 3238. 

Ky.—Warren Deposit Bank Vv. 
Maryland Fidelity, etc., Co., 116 Ky. 
38, 74 SW 1111, 25 KyL 289. 

La.—Ellzey v. Massachusetts Bond- 
ing, ete., Co., 142 La. 818, 77 S 642. 

Mo.—Krey Packing Co. -v. WF Ss 
Fidelity, etc., Co., 189 Mo. A. 591, 175 


322. 
pe Fidelity, ete., Co. v. 


Nebr pr. 622, 97. NW 838 
i epr. ? . 
Frigetey: Massachusetts 


Or.—Bissinger v. 
Bonding, etc., Co., $3 Or. 288, 163 P 
2. 
os, I.—Grand Lodge A. O. U. W. v. 
Massachusetts Bonding, ete., Co., 38 
Pee ONO stan : ; 
BS alee oie Bd. of Education v. 
Citizens’, etc., Ins. Gos, 30 Use)! 


as aan Tilustration.—A provision ina 
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A state- 


contract of insurance against loss 
through embezzlement by assured’s 
agent, that assured will make month- 
ly comparison and _ verification of 
cash in agent’s hands with his ac- 
counts and vouchers, is a warranty. 
Hunt v. New York Fidelity, etc., Co., 
99 Fed. 242, 39 CCA 496. 

84. Champion Ice Mfg., etc.. Co. v. 
American Bonding, etc., 
S63s> 15 (SW 197; 
AmSR 356 (construing St. 
; Benham v. United Guarantie, 
etc., 7 Exch. 744, 155 Reprint 
1149; Hay v. Employers Liability As- 
sur. Corp., 6 OntWR 459. See also 
St. Louis Police Relief Assoc. v. 
American Bonding Co., 197 Mo. A. 430, 
196 SW 1148 (such statements are 
promissory warranties the breach of 
which might operate to defeat the in- 
surance contract after it has come 
into effect). 

[2] Rule applied.—The defendants 
granted to plaintiff, the treasurer of 
a literary institution, a policy of 
guaranty against loss occasioned by 
the want of integrity of W, the sec- 
retary of the institution. The policy 
recited that as the basis of the con- 
tract for such guaranty plaintiff had 
lodged at the office of defendants 
a certain statement in writing, con- 
taining a declaration, signed by plain- 
tiff, of the truth of the answers there- 
by given to the question therein con- 
tained. This statement contained, 
among others, the following ques- 
tions and answers: “Is the applicant 
at present in your employment, and, 
if so, in what capacity; and has he 
hitherto performed the duties of his 
situation faithfully and to your satis- 
faction?’ Answer: “He is secretary of 
the Marylebone Literary Institution.” 
“Ts the applicant personally known 
to you or any of your firm; or by 
whom has he been introduced or rec- 
ommended to you?” Answer: “Only as 
above.” “In what capacity do you 
intend to employ the applicant, and 
with reference to this question, state, 
as far as circumstances will permit, 
(A.) the nature of his intended duties 
and responsibilities. eal CO, 5) Ieee aK, 
checks which will be used to secure 
accuracy in his accounts, and when 
and how often they wili be balanced 
and closed. ... (D.) The salary or 
emolument which will be paid to him, 
and how and when it will be paid.” 
The respective answers were: “(A.) 
Mr. Weir is secretary of the Maryle- 
bone Literary Institution, of which 
I am the treasurer. ... (C.) Exam- 
ined by finance committee every fort- 
night. ... (D.) £80 a year at pres- 
ent.’ It was held that the state- 
ment that the accounts would be 
examined by the finance committee 
every fortnight did not amount to a 
warranty, but was a mere representa- 
tion of the intention of the plaintiff; 
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a recovery upon it, is in the nature of a warranty 
and not of a representation, and a failure to comply 
with the promise it contains is fatal to an action 
upon the bond.** 
ments in an application as to the conduct of the 
employer’s business, the checks to be used to de- 
tect error or fraud on the part of the employee, 
the amount with which he will be intrusted, and the 
like, are mere promissory representations of inten- 
tion rather than warranties §* and that a failure to 
comply with such statements, when made in good 
faith,*° will not prove fatal to a recovery upon the 
insurance contract,’ when it does not appear that 
such contract was induced thereby.** 

Nature of the representation or warranty. A mis- 
representation to avail as a defense against a fidel- 
ity policy. or bond must be material.*® A represen- 
tation, although false in fact and material, will not 
avail as a defense if made in good faith.®? 
material representations are made by the assured 


But it has been held that state- 


But if 


and, consequently, that he was ‘en- 
titled’ to recover in respect of a loss 
arising from the want cf integrity 
of W, although such loss was oc- 
ecasioned by the neglect to examine 
the accounts in the manner specified. 
Benham v. United Guarantie, etc., Co., 
7 Exch. 744, 155 Reprint 1149. 

85. Benham v. United Guarantie, 
oes Co., 7 Exch. 744, 155 Reprint 


86. Champion Ice Mfg., etc., Co. v. 
American Bonding, etc., Co., 115 Ky. 
863, 75 SW 197, 25 KyL 239, 103 
AmSR 356 (construing St. [1899] 
; Benham v. United Guarantie, 
7 Exch. 744, 155 ‘Reprint 


with 
Saabile 
87. Champion Ice Mfg., ete., 
v. American Bonding, etc., Co., 
Ky. 863, 75 SW 197, 25 Kyl 2 
AmSR 356 (construing St. 
§ 639). 

ss. American Bonding Co. v. 
lard County Bank, 165 Ky. 63, 176 
SW 368; Commercial Bank v. Ameri- 
ean Bonding Co., 194 Mo. A. 224, 187 


such supra 


SW 99. 
89. U. S.—Rice v. Fidelity, etc., 
Co., 108 Fed. 427, 48 CCA 270. 
Ark.—Title Guaranty, ete., Co. v. 


Fulton Bank, 89 Ark. 471, 117 SW 537, 
33 LRANS 676. 

Ga.—Columbus Home Sav. Bank v. 
Massachusetts Bonding, etc., Co., 19 
Ga. A; 352, 91 SE 494. 

Ky.—American Bonding Co. v. Bal- 
lard County Bank, 165 Ky. 63, 176 SW 
368; Fidelity, etc., Co. v.. Western 
Bank, 94 SW 3, 4, 29 KyL 639. 

Mo.—St. Louis Police Relief Assoc. 
vy. American Bonding Co., 197 Mo. A. 
430, 196 SW 1148; Commercial Bank 
y. American Bonding Co., 194 Mo. A. 
224, 187 SW 99. 

Oh.—Legler v. U. S. Fidelity, etc., 
Co., 88 Oh. St. 336, 103 NE 897. 

“Before assuming the risk, the in- 
surer has a right to inform itself of 
the employé’s past conduct, so that 
it may determine whether it can af-> 
ford to guaranty his future conduct. 
It asks the employer for what infor- 
mation he may have on that subject. 
It is entitled to a truthful answer. 
This does not imply, though, that the 
answer must be true. It may not be, 
in fact. If the employer in making 
his answers uses all the knowledge or 
information he has bearing on _ the 
subjects inquired about, and if he 
believes in good faith what he says, 
and has endeavored in good faith and 
with proper care to acquaint himself 
with the facts before answering, that 
is all that is required of him. If it 
were otherwise, it would result that 
the employer would be insuring his 
employé; would be insuring the in- 
surer against the latter’s liability 
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which are untrue to his knowledge %° or which are 
not known to be true, although stated positively as 
true,** or if material representations are made by 
him concerning matters the truth of which he could 
have ascertained by the exercise of ordinary care 
and diligence,®? without any reasonable effort on 
his part to inform himself thereon,®? and they prove 
to be untrue, there can be no recovery upon the 
policy or bond. A statement, which under the terms 
of the contract amounts to a warranty, must be true 
whether materia] to the risk or not,?4 and must also 
be true in fact,®> and it is immaterial that the as- 
sured believed it to be true.°® It has been expressly 
held, however, that where a statement, although not 
a warranty, is material its falsity is a good defense 
to an action on a fidelity contract,®? and that it does 
not matter that such statement was innocently 
made,’*® it not being necessary that it should be 
fraudulent.°® And other authorities, in passing upon 
fidelity bonds, have adhered to what is said to be 
the rule as to insurance contracts generally,! that a 
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misrepresentation of a material fact, in reliance 
upon which a contract of insurance is issued, will 
avoid the contract and that it is not essential that 
such a misrepresentation should be known to be 
false? and that a material misrepresentation, 
whether made intentionally and knowingly or 
through mistake and in good faith, will prevent a 
recovery.® A fidelity contract will not be affected 
by loose parol agreements, or by concealment of 
facts about which no inquiry was made, or by con- 
duct upon which no reliance was placed;* but it has 
been held that where an employer has knowledge of 
previous dishonesty of an employee and accepts the 
assurance of an indemnitor of the employee’s future 
fidelity in the employer’s service, without disclosing 
such knowledge to the innocent indemnitor, a fraud 
is committed against the indemnitor, and he is not 
bound.’ Statements in an application expressly 
based merely on knowledge! and belief are not 
strictly warranties and do not avoid the insurance 
contract, although untrue,® unless it is shown that 


which it was undertaking.” Fidelity, 
etc., Co. v. Western Bank, supra. 

[a] Rule applied.—(1) Where a 
fidelity bond does not state that the 
representations on which the bond 
was issued shall be regarded as a 
warranty, hut only recites that they 
shall constitute a part of the con- 
tract, such statements will be con- 
sidered as mere representations, the 
falsity of which will be insufficient to 
bar a recovery on the bond in the ab- 
sence of bad faitn. Title Guaranty, 
etc., Co. v. Fulton Bank, 89 Ark. 471, 
117 SW 587, 32 LRANS 676. (2) When 
an employer is called upon by the 
proposed insurer for information in 
regard to the employee, and the em- 
plover in good faith states all that he 
knows, and in good faith believes 
what he says, and exercises ordinary 
care to find out the truth of the 
things about which he states before 
making the representations, he has 
done all that can be required of him, 
and the fact that the representation 
turns out to be false will not avail as 
a defense to a recovery upon thé 
bond. American Bonding Co. v. Bal- 
lard County Bank, 165 Ky. 63, 176 
SW 368. 

90. Adtna Indemn. Co. v. Farm- 
ers’ Nat. Bank, 169 Fed. 737, 95 CCA 
169 [certiorari den 215 U. S. 601, 30 
SCt 401, 54 L. ed. 344]; Fidelity, etc., 
Co. v. Kane, 182 Ky. 648, 206 SW 888; 
New York Fidelity, ete., Co. v. West- 
ern Bank, 94 SW 3, 29 KyL 639: Com- 
mercial Bank y. American Bonding 
Co., 194 Mo. A. 224, 187 SW 99; Wil- 
loughby v. Fidelity, ete., Co., 16 Okl. 
546, 85 P 713, 7 LRANS 548, 8 AnnCas 
603 [aff Cherry v. Fidelity, ete., Co., 
205 U. S. 537 mem, 27 SCt 790 mem, 
51 L. ed. 920 mem]. 

91. Fidelity, ete., Co. v. Kane, 182 
Ky. 648, 206 SW 888: New York Fi- 
delity, etc., Co. v.. Western Bank, 94 
SW 3, 29 KyL 639; Commercial Bank 
v. American Bonding Co., 194 Mo. A. 
224, 187 SW 99. 

[a] _Estoppel. — Employer cannot 
deny knowledge where some of the 
statements must have been known to 
be untrue, and as to others, whether 
known or not, it assumed knowledge 
of the facts in application. T. Wilce 
Co. vy. Royal Indemn. Co,, 289 Ill. 383, 
124 NE 635. 

92. American Bonding Co. v. Bal- 
lard County’ Bank, 165 Ky. 63, 176 SW 
368; Fidelity, etc., Co. v. Kane, 182 
Ky. 648, 206 SW 888; New York Fi- 
delity, etc., Co. v. Western Bank, 94 
SW 3, 29 KyL 639. ; 

93. Attna Indemn. Co. vy. Farmers’ 
Nat. Bank, 169 Fed. 737, 95 CCA 169 
[certiorari den 215 U. S. 601, 30 SCt 


401, 54 L. ed. 344]; U. S. Fidelity, ete.,- 


Co. v..Blackly, 117 Ky. 127, 77.Sw 


709, 25 Kyl 1271; Legler v. U.S. Fi-. 


delity, etc., Co., 88 Oh. St. 336, 102 
NE _ 897; Poultry Producers’ Union 
v. Williams, 58 Wash. 64, 107 P 1040, 
137 AmSR 1041. 

[a] It is tho duty of an employer 
(1) to use ordinary care to ascertain 
the truth of his statements before 
making them. Poultry Producers’ 
Union v. Williams, 58 Wash. 64, 107 
P 1040, 1837 AmSR 1041. (2) And 
while he is not charged with a knowl- 
edge which could only be discovered 
by an expert (Poultry Producers’ 
Union v. Williams, supra) (3) he is 
nevertheless charged with such 
knowledge as a cursory examination 
would have revealed (Poultry Pro- 
ducers’ Union vy. Williams, supra). 

94. A@tna Indemn. Co. v. Farmers’ 
Nat. Bank, 169 Fed. 787, 95 CCA 169 
[certiorari den 215 U. S. 601, 30 SCt 
401, 54 L. ed. 344]; Cotton Valley 
Bank v. McInnis, 143 La. 436, 441, 78 
S 727; Commercial Bank v. American 
Pondins Co., 194 Mo. A. 224, 187 SW 
9 


“When the parties themselves have 
seen fit to make certain facts the 
basis of a contract of fidelity insur- 
ance, the courts will not assume to 
correct the understanding of the 
parties as to the materiality of such 
facts. When the parties have stipu- 
lated that a fact is material, the false 
representation of the existence or 
nonexistence of any such fact will 
avoid the contract.” Cotton Valley 
Bank v. McInnis, supra. 

95. U. S—A#tna Indemn. Co. vy. 
Farmers’ Nat. Bank, 169 Fed. 737, 95 
CCA 169 [certiorari den 215 U. S. 
601,.30 SCt 401, 54 L. ed. 344]; Rice 
v. Fidelity, ete., Co., 103 Fed. 427, 43 
CCA 270. 

Cal._-Wolverine Brass Works v. 
Pacific Coast Casualty Co., 26 Cal. A. 
183, 146 P 184. 

La.—Cotton Valley Bank v. Mc- 
Innis, 143 La. 436, 78 S 727. 

Mo.—Commercial Bank v. Ameri- 
can Bonding Co., 194 Mo. A. 224, 187 
SW 99. 

R. I.—Grand Lodge A. O. U. W. v. 
Massachusetts Bonding, ete.,. Co., 38 
R. T. 276, 94 A 859, 

Tenn.—Model Mill Co. vy. Fidelity, 
ene; 4Co,, {12 Tenn> Ch, A./365; 

Wash.—Poultry Producers’ Union 
v. Williams, 58 Wash. 64, 107 P 1040, 
137 AmSR 1041. 

96. Wolverine Brass Works v. Pa- 
sific Coast Casualty Co., 26 Cal. A. 
183, 146 P 184. 

97. Sullivan v. Fraternal Societies’ 
Co-op. Indemn. Union, 36 Misc. 578, 73 
NYS 1094. 

98. Sullivan v. Fraternal Societies’ 
Co-op. Indemn, Union, 36 Misc. 578, 73 


NYS 1094., 


99. Sullivan y. Fraternal Societies’ 
Co-op. Indemn. Union, 36 Mise. 578, 


73 NYS 1094. 

1. U.S. Fidelity, ete, Co. v. Dun- 
dee First Nat. Bank, 233 Ill. 475, 84 
NE 670 [aff 137 Ill. A. 382]. 

2. U.S. Fidelity, ete, Co. v. Dun- 
dee First Nat. Bank, 233 Ill. 475, 84 
NE 670 [aff 137 Til. A. 382]. 

8. U.S. Fidelity, ete., Co. v. Dun- 
dee First Nat. Bank, 233 Ill. 475, 84 
NE 670 [aff 137 Ill. A. 382]; Glidden 
v. U. S. Fidelity,,ete., Co., 198 Mass. 
109, 84 NE 143; Guarantee Co. of 
North America v, First Nat. Bank, 95 
Va. 480, 28 SE 909; Poultry Pro- 
ducers’ Union v. Williams, 58 Wash. 
64, 107 P 1040, 187 AmSR 1041. ; 

[a] Rule applied.— A statement 
that an employee’s accounts have 
been examined up to a certain date 
and found correct is material to the 
undertaking of an insurer of the fidel- 
ity of such employee, and, if false, 
whether intentionally or from honest 
mistake, the insurer is not liable on 
a contract made in part on his faith 
thereon. Glidden vy. U. S. Fidelity, 
ete., Co., 198 Mass. 109, 84 NE 143. 

4 Supreme Council C. K. v. New 
York Fidelity, ete., Co., 63 Fed. 48, 11 
CCA 96. 

[a] Failure to disclose payments 
m@rely overdue from the employee, in 
answer to questions as to his prior 
default, is not within the rule. Pacific 
F. Ins. Co. v. Pacific Surety Co., 93 
Cal. 7, 28 P 842. 

[bo] Mere failure to disclose facts 
or give information where no ques- 
tions are asked does not constitute 
concealment within the rule. Howe 
Mach. Co. v. Farrington, 82 N. Y. 121. 
{aff i6 Hun 591]; Adtna L. Ins. Co. v. 
Mabbett, 18 Wis. 667. 

5. Asheville Nat. Bank v. Fidelity, 
etc., Co., 89 Fed, 819, 32 CCA 355; Ala- 
bama Fidelity, etc., Co. v. Alabama 
ps Sav. Bank, 200 Ala. 337, 76 S 

[a] Knowledge necessary. — This 
wholesome doctrine-is predicated of 
knowledge only, not upon a failure 
or omission to gain knowledge where 
that could have been acquired by 
inquiry or investigation; and so, even 
though the employer had notice of 


facts which if diligently followed up’ 


would have brought knowledge of 
acts of dishonesty on the part of his 
retained employee, since notice is not 
the \equivalent of knowledge. 
bama Fidelity, ete., Co. v. Alabama 
hee. Sav. Bank, 200 Ala. 337, 76 S 

6. American Bonding Co. v Spo- 


kane Bldg., etc., Soc., 130 Fed. 737, 65 — 
Equitable Surety Co. v~ 
Hazen Bank, 121 Ark. 422, 181 Sw. 
279; ‘Southern Surety Co. v. Eyer 
etc., Co., 30 Okl. 116, 120 P 936. See 


CCA (121; 


also Hawley y. U. S. Fidelity, etc, 


(Co., 100 App. Div. 12, 90 NYS 893 Taff . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the statements were known to be false at the time 
they were made.* And such statements are not to 
be deemed express warranties, even though the bond 
itself declares them to be such, where that declara- 
tion is qualified by other stipulations showing that 
the intent: of the parties was merely that the em- 
ployer should in such application state the facts 
honestly and correctly to the best of his knowl- 
edge.* A statement in an application for renewal 
of a bank cashier’s fidelity bond that such eashier 
was not ‘‘engaged in any other business or employ- 
ment than the bank’s service,’’ made a warranty by 
the terms of the bond, will be deemed to refer to 
important and material matters calculated to affect 
the risk, and not to unimportant ones which have 
no effect or bearing thereon.® 

Illustrations; defeating recovery. In applying 
the rules above stated 1° cases are referred to in the 
note in which recovery has been denied.1!_ Under a 
policy providing that ‘‘any misrepresentation, 
whether arising from false statement, or from the 
suppression of the truth, or from any other cause, 
in any declaration, in consequence of which any pol- 
icy is granted, will render such policy void from the 
beginning,’’. misrepresentations in such statements 
have been held to vitiate the policy.12 Where a 
fidelity bond provides that any ‘‘willful misstate- 
ment’’ or suppression of fact by the employer, in 
his statement or declarations concerning the em- 
ployed, should render the bond void from the begin- 
ning, the phrase ‘‘ willful misstatement’’ is intended 
to mean any material false statement made with 
knowledge of its falsity, voluntarily, and not inad- 
vertently;1° and where such a bend so provides, a 
mere belief on the part of the employer that it is 
immaterial whether the questions asked are an- 
swered truly or not does not render such answers 
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immaterial.14 

Illustrations; not defeating recovery. In applying 
the rules above stated 1° cases are referred to in the 
note in which the concealment, representation, or 
alleged warranty did not prevent recovery on the 
policy or bond of indemnity.1¢ Where the contract 
between assured and its agents described the latter 
as brokers or commission merchants, a representa- 
tion to an insurer insuring the fidelity of such agents 
that they were brokers, is not a fraud vitiating the 
bond.1* <A statement that the accounts of an em- 
ployee have been examined and found correct is not 
an absolute warranty of such correctness but merely 
that the examination has been made as represented.1% 
A renewal fidelity bond, insuring a principal against 
loss by reason of the fraud or dishonesty of an 
agent, which was procured by the agent, is not 
invalidated by the fact that, when the renewal was 
made, the agent owed the principal a considerable 
balance, of which the insurer was not advised, 
where the principal had ‘no communication with the 
imsurer, was not asked the state of its account, 
and had no knowledge of fraud or dishonesty on the 
part of the agent.19 Where a fidelity bond makes 
statements of the employer as to an employee’s in- 
debtedness warranties so far as the employer has 
knowledge, a later statement furnished to obtain 
an increase in the bond must be considered as modi- 
fied by the existing bond, and cannot be considered 
as a positive affirmation of the truth of the matter 
therein contained, but is limited to the knowledge 
of the employer.2° Where an employer has obtained 
a complete contract of insurance against loss 
through the dishonesty of an employee, but has not 
procured the policy of the insurance, the employer 
is not guilty of fraud in not disclosing his knowl- 
edge of a loss, which knowledge was obtained by him 


184 N. Y. 548 mem, 76 NE 1096 mem] 
(where an employer, in making a 
certificate to the surety on the giving 
of a bond by the employee, stated 
that the employee was trustworthy, 
to the best of his knowledge, the 
fact that the employee had misap- 
propriated, funds did not constitute 
a breach of the warranty in the cer- 
tificate, in the absence of any show- 
ing that the employer had any knowl- 
edge or suspicion at that time that 
the employee was not honest and re- 
liable). 

[a] Rule applied. — Statements 
made by assured that its secretary 
wes not in arrears or was not to 
the knowledge of the employer or its 
officers in arrears or a defaulter or 
jin debt to it, etc., did not constitute a 
warranty that the secretary was not 
indebted to it at the time as a fact, 
put only that he was not so indebted, 
ete., to the knowledge of the associa- 
tion or its officers. American Bond- 
ing Co. v. Spokane Bldg., etce., Soc., 
130. Fed. 737, 65 CCA 121. 

7, Equitable Surety Co. v. Hazen 
Bank, 121 Ark. 422, 181 SW 279. 

8. Whinfield v. Massachusetts Bond- 
ing, ete., Co., 162 Wis. 1, 154 NW_ 632. 

9. American Bonding Co. v-. Mor- 
row, 80 Ark. 49, 96 SW 613, 117 AmSR 


125 
See cases supra this section. 

11. National Surety Co. v. Globe 
Grain, etc., Co., 256 Fed. 601, 167 CCA 
631, 4 ALR 552; Issaquah Coal Co. v. 
U.S: Fidelity, etc.,.Co., 126 Fed. 89, 
61 CCA 145; Carstairs v. American 
Bonding, ete., Co., 112 Fed. 620 [aff 116 
Fed. 449, 54 CCA 85 (certiorari den 
187 U. S. 644, 28 SCt 844. 47 L. ed. 
346)]; Hunt v. New York Fidelity, 
etc. Co., 99 Fed. 242, 39 CCA 496; 
American Bonding, etc., Co. v. Burke, 
36 Colo, 49, 85 P 692; Max J. Winkler 
Brokerage Co. v. Fidelity, etc., Co., 
119 La. 735, 44 S 449; Krey Packing 


Co. v. U. S. Fidelity, ete., Co., 189 Mo. 
A. 591, 175 SW 322; Arnprior v. U. S. 
Fidelity, etg., Co., 30 Ont. L. 618, 5 
OntWN 947, 20 DomLR 929 [allow- 
ing app 4 OntWR 426, 24 OntWR 718, 
12 DomLR 630, and app dism 51 Can. 
S.C. 94, 21, DomLR_..343]; Hay. v.- 
Employers Liability Assur. Corp., 6 
OntWR 459. 

12. Towle v. National 
Ins. Soc., 7 Jur. N. S. 1009. 

13. Fidelity, etc, Co. v. Timmons- 
ville Bank, 139 Fed. 101, 71 CCA 299. 

14. Fidelity, etc., Co. v. Timmons- 
ville Bank, 139 Fed. 101, 71 CCA 299. 

15. See supra this section. 

16. U. S.—American Bonding Co. 
v. Spokane Bldg., etc., Soc., 130 Fed. 
737, 65 CCA 121. 

Ark.—Title Guaranty, etc., Co. v. 
Fulton Bank, 89 Ark. 471,117 SW 537, 
33 LRANS 676. 

Ky.—American 


Guardian 


Bonding Co. ev. 
Ballard County Bank, 165 Ky. 63, 
176 SW 368; Fidelity, etc, Co. v. 
Western Bank, 94 SW 3, 29 KyL 639; 
Champion Ice Mfg., etc., Co. v. Ameri- 
can Bonding, etc., Co., 115 Ky. 863, 75 
SW 197, 25 KyL 239, 103 AmSR 356. 

N. Y.—Hawley v. U. S. Fidelity, 
ete., Co., 100 App. Div. 12, 90 NYS 
893 [aff 184 N. Y. 549 mem, 76 NE 
1096 mem]. , 

Eng.—Renham v. United Guarantie, 
ete., Co., 7 Exch. 744,155 Reprint 1149. 

Ont.—Chicago L. Ins. Co. v. Dun- 
comhe, 10 OntWR 425. 

17. Sinclair v. National Surety Co., 
132 Iowa 549, 107 NW 184. 

18;..-Title Guaranty, ete, .Co. v. 
Nichols, 12 Ariz. 405, 100 P 825 [aff 
994. 3.58. 346, 82 SCt. 475. 56yL.. “ed. 
795]; Hunter, v. U. S. Fidelity, etc., 
Co., 129 Tenn. 572, 167 SW 692; Rem- 
ington v./Maryland Fidelity, ete., Co., 
27 Wash. 429, 67 P 989. 

[al Rule applied.—(1) Where a 
certificate for the, extension of a 
fidelity bond states that the books 


;and accounts of the employee have 


been examined and found correct in 
every respect and all moneys handled 
by him accounted for and the person 
making such certificate has no knowl- 
edge or suspicion of any default on 
the part of the employee and has no 
means of determining that there was 
any default, the certificate is a rep- 
resentation of a fact and not a war- 
ranty of the truth thereof. Remington 
v. Maryland Fidelity, etce., Co., 27 
Wash. 429,67 P 989. (2) A bond guar- 
anteeing the honesty of a cashier was 
issued on condition that the cashier 
would be reguired to make monthly 
accounts to the directors, and that his 
accounts would be examined monthly 
by the auditor of the bank. A renewal 
bond was issued on the application 
of the bank, stating that the accounts 
of the cashier had been examined 
and found correct, and that he had 
performed his duties in an accept- 
able-manner. The evidence’ showed 
that the bank had examined the ac- 
counts of the cashier, and had found 
them correct, and that the auditor 
had examined the accounts monthly, 
and had found them correct. The 
eashier had embezzied the bank’s 
money, but the examination failed to 
detect. it because of the method of 
concealing his crime. It was held 
that the renewal bond was en- 
forceable because the bank had not 
guaranteed the correctness of the 
cashier’s accounts, but had only 
stated that the accounts had been 
found correct on an examination. 
Title Guaranty, etc., Co. v. Nichols, 
12 Ariz, 405, 100 P 825 [aff 224 U. S. 
346, 32 SCt 475, 56 L. ed. 795). 

19. Citizens’ Trust, etce., Co. | Vv. 
Globe, etc., F. Ins. Co., 229 Fed. 326, 
143 CCA 446, AnnCas1917C 416. 

20. Home Sav. Bank v. Massachu- 
setts Bonding, etc., Co., 19 Ga. A. 352, 
91 SE 494. 
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subsequent to the completion of the contract, when 
writing to the insurer and its agent inquiring why 
the. policy has not been issued and delivered to him, 
since the knowledge or ignorance of the defaleation 
of the employee would not in any way affect the 


contract.?1 


Representations or statements of officers or agents 
Where the’insured is a corporation, 
statements and answers made by an officer, who 
in making them represents and is properly acting 


of assured. 


for the corporation, are binding upon it;?? 
not material which of its officers acts for it or 
_ whether he is the one whose honesty and fidelity is 
But personal statements of an 
officer of the assured not authorized by or purport- 
ing to emanate from the corporation, do not bind 
A bank cannot sue on a fidelity bond, 
procured by its cashier for one of its officers_or 
employees, and at the same time repudiate the state- 


to be insured.?? 


the latter.?4 


21. Roark y.. City Trus®_ etc., 
Surety Co., 130 Mo. A. 401, 110 SW 1. 

22. Maryland Fidelity, etc., Co. v. 
Courtney, 186 U. S. 342, 22 SCt 833, 46 
L. ed. 1193 [aff 103 Fed. 599, 43 CCA 
331, and dist American Surety Co. v. 
Pauly, 170 U: S: 133, 18.SCt 552,42 L. 
ed. 977]; Guarantee Co. of North 
America v. Mechanics’ Sav. Bank, etc., 
Co., 183 U.S. 402, 22 SCt 124, 46 L. ed. 
253 [rev 100 Fed. 559, 40 CCA 542, and 
in effect overr Mechanics’ Sav. Bank, 
ete., Co. v. Guarantee Co. of- North 
America, 68 Fed. 459 (aff 80 Fed. 
766, 26 CCA 146 [rev on other grounds 
MOU OS2,yh9 SCE 561,143 -L..ed. 
818])]; Carstairs vy. American Bond- 
ing, etc., Co., 116 Fed. 449, 54 CCA 
85; Stapleton Nat. Bank v. U. S. Fi- 
delity, etc., Co., 131 App. Div. 157, 115 
NYS 3872 [rev on other grounds 60 
Misc. 206, 118 NYS 25). 

23. Stapleton Nat. Bank v. U. S. 
Fidelity, etc., Co., 131 App. Div. 157, 
115 NYS 372 [rev 60 Misc. 206, 113 
NYS 25]. 

24. American Surety Co. v. Pauly, 
HOM Ua S- Lss, (18, SCt 552.9 42... ed: 
977 [aff 72 Fed. 470, 18 CCA 644]; 
Equitable Surety Co. v. Hazen Bank, 
121 Ark, 422, 181 SW 279; Perpetual 


Bldg., ete., Assoc. v. U. S. Fidelity, 
eee Cosme lis, Lows, (29, 4492) NW 
686. 

25. Willoughby v. Fidelity, etc., 


Co., 16 Okl. 546, 85 P 713, 7 LRANS 
548, 8 AnnCas 603 [aff Cherry v. Fi- 
delity, etc., Co., 205 U. S. 537 mem, 
27 SCt 790 mem, 51 L. ed. 920 mem]; 
National Bank v. Equitable Trust Co., 
223. Pa, 328,72 A 794. 

26. Western Indemn. Co. v. Free 
and Accepted Masons, (Tex. Civ. A.) 
198 SW_ 1092. 


27. U.S. Fidelity, etc., Co. v. Boley 
Bank, etc., Co., 43 Okl. 819, 144 P 
615. 

28. See statutory provisions. 

29. Whinfield v. Massachusetts 
Bonding, etc, Co., 162 Wis. 1, 154 
NW 682. 


{a] In Iowa a writing executed 
by a corporation for the purpose of 
procuring a fidelity bond insuring it 
against loss through the fraud or 
dishonesty of an officer, which con- 
tains questions and answers and rep- 
resentations which are made warran- 
ties, and a breach of which by the 
terms of the bond thereafter issued 
will render it void, is an application 
for insurance within the meaning of 
Code (1897) § 1741, which requires 
insurance companies to attach a 
copy of the application to each policy 
of insurance, and provides that the 
omission to do so shall preclude the 
company from pleading or proving 
any part of such application or the 
falsity of any representations made 
therein in an action on the policy. 
U. S. Fidelity, ete, Co. v. Egg Ship- 
pers’ Strawboard, etc., Co., 148 Fed. 
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Gi nk 


ments and warranties made by the cashier upon 
which the bond was secured, as being beyond the 
authority of the cashier to make.?® 
of pleading or evidence to show such authority upon 
his part, the grand master of a lodge cannot bind 


In the absence 


the lodge by his statements in an application for 


2 


and it is 


353, 78 CCA 345. 

[b] In Kentucky (1) St. § 639, 
which provides that ‘all statements 
or descriptions in any application for 
a policy of insurance shall be deemed 
and held representations and not war- 
ranties, nor shall any representation, 
unless material or fraudulent, pre- 
vent a recovery on the policy,” ap- 
plies to fidelity insurance contracts. 
American Bonding Co. v. Ballard 
County Bank, 165 Ky. 63; 68, 176 SW 
368; Employers’ Liability Assur. 
Corp. v. Stanley Deposit Bank, 149 
Ky. 735, 149 SW 1025; U. S. Fidelity, 
etce., Co. v. Citizens’-Nat. Bank, 147 
Ky. 285, 143 SW 997 [overr motion 
to correct judgment 147 Ky. 810, 145 
SW 750]; Fidelity, etc., Co. v. West- 
ern Bank, 94 SW 3, 29 Kyl 639; 
Champion Ice Mfg., etce., Co. v. Ameri- 
can Bonding, etc., Co., 115 Ky. 863, 
75 SW 197, 25 KyL 239, 103 AmSR 
356; Warren Deposit Bank vy. Fidel- 
ILY:, ~OLC.;. ‘COs mG Gye oS a C45, Ws 
1111, 25 KyL 289. (2) Under this 
statute misrepresentations which are 
material to the risk in this character 
of cases, whether fraudulent or not, 
will invalidate the bond. Warren De- 
posit Bank v. Fidelity, etc., Co., 
supra. (3) Representations in an ap- 
plication by a bank for fidelity in- 
surance against loss by the fraud of 
the cashier of the bank that monthly 
the directors would by an examina- 
tion of the books ascertain the cor- 
rectness of his accounts are repre- 
sentations, and, ‘not warranties, 
within this statute, and a substantial 
compliance with the representations 


‘is sufficient; while, in case of warran- 


ties, there must be a strict compli- 
ance. U.S. Fidelity, etc., Co. v. Fos- 
ter Deposit Bank, 148 Ky. 776, 147 
Sw 406. (4) Under this statute, rep- 
resentation by a bank, in application 
for a bond to indemnify it against 
dishonesty of cashier, that books, ac- 
counts, securities, ete., would be ex- 
amined and checked once each week, 
was a promissory representation, and 
a substantial compliance therewith, 
using that degree of care which or- 
dinarily prudent directors similarly 
Situated would use, was all that was 
necessary, although designated a con- 
dition precedent in the application. 
Fidelity, etc., Co. v. Kane, 182 Ky. 
648, 206 SW 888. (5) Representation 
by bank, in application for bond in- 
demnifying it against dishonesty of 
cashier, that cashier had always 
theretofore faithfully, honestly, and 
punctually accounted for all money 
under his control, was material to the 
risk, under this statute. Fidelity, 
ete., Co. v. Kane, supra. 

[ec] In Minnesota (1) the statute, 
which provides that “No oral or writ- 
ten misrepresentation made by the 
assured, or in his behalf, in the nego- 
tiation of insurance, shall be deemed 


fidelity insurance for the treasurer of the lodge.?® 
Estoppel of insurer to deny liability. Where a 
fidelity bond has been continued in force from year 
to year, on representations that the accounts of the 
employee have been examined from time to time in 
the regular course of business and found correct, 
the insurer is estopped to deny liability because the 
examinations were made at more extended periods 
than those provided for in the original application.2+ 
Statutory provisions as to statements and answers 
in applications for insurance policies, which have 
been enacted in some jurisdictions,?® usually apply 
to fidelity insurance contracts.2° 


But it has been 


material, or defeat or .avoid the 
policy, or prevent its attaching, un- 
less made with intent to deceive and 
defraud, or unless the matter misrep- 
resented increases the risk of loss” 
applies to fidelity contracts. W. A. 
Thomas Co. v. National Surety Co., 
142 Minn. 460, 464, 172 NW 697. (2) 
Under this statute if the matter mis- 
represented increases the risk of loss, 
such misrepresentation avoids the 
contract regardless of, the intent with 
which it was made. W. A. Thomas 
Co. v. National Surety Co., supra. (3) 
Rev. L. (1905) § 1616, providing that 
a statement in full of the conditions 
of insurance shall be incorporated in 
or attached to every ‘policy, and 
neither the application of the in- 
sured nor the by-laws of the com- 
pany shall be considered as a war- 
ranty or a part of the contract, 
except in so far as they are so in- 


corporated or attached, is applicable. 


to fidelity insurance bonds. Pearson 
v. U. S. Fidelity, etc., Co., 138 Minn. 
240, 164 NW 919. 

[d] In Tennessee Shannon Code 
§ 3306, providing that no repre- 
sentation or warranty made in ne- 
gotiation for a contract or policy of 
insurance or in any application there- 
for, shall be deemed material or defeat 
the policy or prevent it from attach- 
ing, unless with actual intent to de- 
ceive, or unless the matter represented 
Inereases the risk, applies to fidelity 
bonds given to an employer to indem- 
nify him’ from loss by the fraud or 
dishonesty of an employee. First Nat. 
Bank vy. U. S. Fidelity, etec., Co., 110 


ann 10, 75 SW 1076, 100 AmSR 
[e] In Texas (1) Vernon Sayles 


St. Annot. (1914) art 4948, providing 
that in all suits brought upon insur- 
ance contracts or policies no defense 
based upon misrepresentations made 
in the application for or obtaining or 
securing the said contract shall be 
valid, unless the insurer shall show 
on the trial that, within ninety days 
after discovering the falsity of the 
misrepresentations so made it gave 
notice to the assured, applies to fidel- 


ity insurance contracts. Southern 
Surety Co. v. Citizens’ State Bank, 
(Civ. A.) 212 SW 556; Western 


Indemn. Co. v. Free and Accepted 


Masons, (Civ. A.) 198 SW 1092; 
National Surety Co. v. Murphy- 
Walker Co., (Civ. A.) 174 SW 997; 


Commonwealth Bonding, etc., Co. v.-: 


Wright, (Civ. A.) 171 SW 1043. (2) 
Failure to attach application and 
questions and answers, as required 
by Vernon Sayles Civ. St. Annot. 


(1914) art 4951, deprives an insurer ~ 


on a fidelity bond of the defense that 
misrepresentations made with knowl- 
edge of their falsity, and with no in- 
tention to deceive, would vitiate the 
policy. Southwestern Surety Ins. Co. 
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held that the Missouri statutes relating to the con- 
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struction of warranties of fact *® and to misrepre- 


[§ 16] The rule generally recognized is that a 
renewal of a fidelity policy or bond constitutes a 
separate and distinct contract,** for the period of 
time covered by such renewal,*4 unless it appears 
to be the intention of the parties, as evidenced by 
the provisions thereof, that such policy or bond and 
the renewal thereof shall constitute one continuous 
coutract.2> It has been held, however, that the effect 
of renewing a fidelity policy or bond, subject to the 
terms of the original contract, is merely to extend 
A renewal of a fidelity 
policy or bond is a contract with the same terms 
and conditions as evidenced by the policy or bond 
which is renewed, where the renewal receipt recites 
that it is renewed in accordance with the terms of 
the policy or bond,%* or, it has been held, unless it 
is otherwise provided by such renewal receipt.** 
Where a fidelity bond is issued on an application 
made by an employer and is expressly limited to the 
term of one year, but provides for its renewal on 
the payment of a like or agreed premium annually 
‘*so long as the employer may wish to continue this 
pond and the company shall consent to receive such 


the time covered thereby.*® 


aa Oil Mill, (Civ. A.) 203 SW 


{f] In Ontario Ins. Act (1892) 
§ 33 subs 2, provides that no con- 
tract of insurance made or renewed 
after the commencement of the act 
shall contain any condition that the 
contract shall be avoided by reason 
of any statement in the application 
therefor, or inducing the entering 
into of the contract by tne corpora- 
tion, unless such condition is limited 
to cases in which such statement is 
material to the contract, and no con- 
tract within the intent of such sec- 
tion of such act shall be avoided by 
reason of the inaccuracy of any such 
statement unless it is material to the 
contract. Accordingly a condition of 
such character which is not limited 
to cases in which the statement in- 
ducing the contract is material to the 
contract is illegal and cannot be re- 
lied upon to defeat a claim under the 
contract. London West v. London 
Guarantee, etc., Co., 26 Ont. 520. 

30. Rev. St. (1909) §§ 7024, 7026. 

31. Rev. St. (1909) § 6937. : 

32. Commercial Bank v. American 
Bonding Co., 194 Mo. A. 224, 187 SW 
99 


33. U. S.—Maryland Casualty Co. 
v. Montgomery First Nat. Bank, 246 
Ted. 892, 159 CCA 164 [certiorari den 
246 U. S. 670, 38 SCt 345, 62 L. ed. 
931]; Proctor Coal Co. v. U. S. Fidel- 
ity, etc., Co., 124 Fed. 424; Florida 
Cent., etc., R. Co. v. American Surety 
Co., 99 Fed. 674, 41 CCA 45. 

Ky.—De Jernette v. Fidelity, etc., 
Co., 98 Ky. 558, 33 Sw 828, 17 Kyl 
1088. 

Mich.—Ladies Modern Maccabees 
v. Illinois Surety Co., 196 Mich. 27, 
63 NW 7. 

. srisa——U. S. Fidelity, etc., 
Williams, 96 Miss. 10, 49 S 742. 

Mo.—Commercial Bank v. American 

Bonding Co., 194 Mo. A. 224, 187 ahs) 


Co. v. 


99; Long Bros. Grocery Co. v. U. 5S. 
aiichity, etc., Co., 130 Mo. A. 421, 
110 SW 29. 


N. Y.—Campbell 
Fidelity, etc., Co., 161 App. Div. 738, 
146 NYS 92; Hawley v. U. S. d 
ity, ete. Co., 100 App. Div. 12, 90 
NYS 893 [aff_184 N. Y. 549 mem, 16 


em]. ; , 
Pee Xcereett v. U.S. Lee etci, 


: , 135 Tenn. 117, 185 SW 

were Florida Cent., etc., Ri Co. 1g 
American Surety Go., 99: Fed. 674, 4 
CCA 45; De Jernette v. Fidelity, etc., 
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premium, 


Co., 98 Ky. 558, 33 SW 828, 17 KyL 
1088; Commercial Bank v. American 
Bonding Co., 194 Mo. A. 224, 187 SW 
99; Long Bros. Grocery Co. v. U. S 


Fidelity, etc, Co, 130 Mo. A. 421, 
110 SW 29. 
35. U.S. Fidelity, etc., Co. v. Shep- 


herd’s Home Lodge No. 2, 163 Ky. 
106, 174) SW .487;+1U.. Ss Widelity, etc., 
Co. v. Citizens’ Nat. Bank, 147 Ky. 


285, 7143 “SW. 997;..Green. v. U.S. 
Fidelity, ete, Co., 185 Tenn. 11%, 
185 SW 726. 


36. Chatham Real Hst., etc., Co. v. 
U.S... Widelity,. etc.,. Co, 18 Ga =A: 
588, 90 SE 88; John Church Co. vy. 
Astna Indemn. Co., 13 Ga. A. 826, 80 
SE 1093; Pearson v. U. S. Fidelity, 
Co., 138 Minn. 240, 164 NW 


37. Commercial Bank v. American 
Bonding Co., 194 Mo. A. 224, 187 SW 
99: Long Bros. Grocery Co. v. U. S. 


Fidelity, etc, Co., 130 Mo. A. 421, 
110 SW 29. 
3s. U.S. Fidelity, etc., 


Co. v. Wil- 
liams, 96 Miss. 10, 49 S 742. 
39. Danvers Sav. Bank v. National 
Surety Co., 166 Fed. 671, 92:CCA 424. 
40. See also supra § 6. 
41. See supra text and note 33. 
425) 15 S:— Proctor, Coal < Cov. 
U. §. Fidelity, etc., Co. 124 Fed. 424, 


Ky.—De Jernette v. Fidelity, “etc., 
, 98 Ky. 558, 33 SW 828, 17 KyL 
1088. 

Mich.—Ladies Modern Maccabees 
vy. Illinois Surety Co., 196 Mich. 27, 


163 NW 7. 

Miss.—U. S. Fidelity, etc., Co. v. 
Williams, 96 Miss. 10, 16, 49 S 
742. 


Tenn.—Green v. U. S. Fidelity, etc., 
Co., 135 Tenn. 117, 185 SW 726. 
“Tt think the contention of counsel 
for defendant that these renewals 
are separate and distinct contracts 
is sound. It is urged that certain 
language in the bond shows that it 
was intended to be a continuous con- 
tract covering the period of the bond 
or of any subsequent renewals. The 
language referred to is this: ‘Make 
good and reimburse to the employer 
all and any pecuniary loss sustained 
by the employer,’ etc., ‘occurring dur- 
ing the continuance of this bond or 
any renewal thereof, and discovered 
during said continuance, or within 
six months thereafter.’ I am unable 
to agree with the argument of plain- 
tiff as to the proper construction to 
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sentations *1 do not apply to such contracts.*? 


. 


n,’’ renewals are left as a matter for future 
contracts between the parties, and where new appli- 
cations therefor are required and made, they, and 
not the original application, govern as to the re- 
newal terms based thereon.®° | 
Periods and losses covered.*® 
general rule *! it has been held that the liability on 
a fidelity contract and each renewal thereof is lim- 
ited to such losses as occur during the separate life 
of each, as fixed by such contract and discovered 
within the prescribed time, and that there can be 
no recovery on any renewal contract for a loss oc- 
curring during the life of the original contract or 
any previous renewal;*? but there is authority ap- 
parently directly to the contrary ;** and a distinction 
has been recognized in cases where there are pro- 
visions showing a contrary intention,** or where 
there are provisions from which the assured might 
conclude that there was at all times a continuous 
protection ;** and, if there is any doubt as to the 
meaning of such provisions, they will be construed 
against the insurer.4¢ Where an application for an 
indemnity bond to the state for the performance of 


In applying the 


be put upon this language. I think 
it should be construed so as to read 
in this way: ‘Occurring during the, 
continuance of this bond or any re- 
newal thereof, and discovered during 
the continuance of this bond, or dur- 
ing the continuance of any renewal;’ 
that is, that the discovery must be 
within six months of the expiration 
of the original bond, or within six 
months of the expiration of any re- 
newal thereof. I do not think the 
language is sufficient to justify the 
conclusion that this was a continu- 
ous contract of suretyship running 
through the whole period covered by 
the original bond and the two re- 


newals.’”’ Per Newman, J., in Proctor 
Coal Co. v. U. S. Fidelity, etc., Co., 
supra. 

“These bonds are separate and 


distinct contracts, and do not consti- 
tute a continuing bond, as contended 


by counsel for appellee. Hach bond 
is liable for such losses, and only 
such losses, as occur during its 


separate life, which is fixed by the 
contract for one year each, and dis- 
covered during the continuance or 
renewal, or within six months after 
the expiration of the year, but al- 
ways limiting the right of recovery 


to losses which actually happen 
within the life of the particular 
bond.” U. S. Fidelity, ete, Co. v. 


Williams, supra. 

43. Chatham Real Est., ete., Co. v. 
U. S. Fidelity, ete, Co. 18 Ga. A. 
588, 90 SE 88. 

44. Green v. U. S. Fidelity, etce., 
Co., 1385 Tenn. 117, 185 SW 726. 

45. Pearson v. U. S. Fidelity, etc., 
Co., 138 Minn. 240, 164 NW 919. 

46. Rankin v. U. S. Fidelity, etc. 
Co., 86 Oh. St. 267, 99 NE 314.’ And 
see supra § 8. 

[a] Rule applied.—A bond being 
executed for one year to indemnify 
a bank against the dishonesty of its 
cashier occurring during the term 
of the bond, or any renewal thereof, 
and discovered within six months of 
such term or renewal, and there be- 
ing a subsequent instrument to con-~- 
tinue the former in force for another 
year according to its terms and con- 
ditions, the instruments will be con- 
strued as though the bond had been 
originally executed for two years, 
there being no terms employed in 
either instrument to indicate the in- 
tention that an act of dishonesty 
occurring in the first year must be 
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the duties of an officer thereof provides that the 
bend is to run indefinitely one year at a time, and 
that the contract shall continue only on mutual 
consent by bath the parties and the officer refuses 
to assent to a renewal and to pay the annual 
premium, the obligation of the company under the 
bond to the state for future conduct of the officer 
does not attach.” Of course where the subsequent 
bond or policy is not in any sense a renewal, as 
where it contains different conditions from one pre- 

' viously executed for the same purpose, no recovery 
can be had thereunder for defaults occurring prior 
to its execution.® 

Amount of loss.4° Under the view usually taken 
of renewals °° it has been held that the insurer’s 
lability is not limited to the amount named in the 
original fidelity contract, but that there is a liabil- 
ity for the amount fixed by such original contract 
for a loss occurring during its life and likewise a 
lability for the amount fixed in any renewal for a 
loss occurring during its life! When, however, as 
may be the case, a fidelity policy or bond and the 
renewals thereof are intended by the parties to con- 
stitute one continuous contract,>? the liability of the 
insurer is limited to the sum named in the original 
bond.®* And where a fidelity contract has been re- 
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newed, subject to the conditions of the original con- 
tract, this, it has been held, simply extends to a new 
period of time the indemnity provided by the orig- 
inal contract and does not operate to increase the 
amount for which the insurer is liable, there is still 
only one penalty;°* and a fidelity contract or a re- 
newal thereof may be so conditioned as to preclude 
the insurer from recovering more than the amount 
named in the original.®> 

Warranties and representations.°* The original 
warranties in a fidelity policy or bond run through 
any renewal,°? and where a bond is renewed, the 
insurer may show that any statements in the orig- 
inal application for the bond were untrue.®® This 
does not mean, however, that such statements are 
promissory covenants or warranties which will ren- 
der the policy or bond void if the conditions exist- 
ing between the employee and employer become 
changed.°® The answers of the assured on the ap- 
plication for the original fidelity bond are to be 
looked at and their materiality considered in an 
action on a renewal of such bond, issued without 
fresh questions to the assured, where the original 
answers are stipulated to be the basis of the bond 
then applied for ‘‘or any renewal or continuation 
thereof or of any substituted bond.’? © 


IX. PREMIUMS 


[§ 17] Where, in an action to recover against a | 
public officer the premium on a fidelity bond, the 
application is introduced in evidence to show the 
right to recover, the instrument becomes a part of 
the bond, and if its language taken in connection 
with that of the bond imports that the bond is to 
run indefinitely, one year at a time, and provides 
for annual premiums, the contract will be treated 
as a continuing one on the condition of mutual as- 
sent by the parties, and if such assent is not had 
the officer will not be liable to the company for such 
premium.*! 


Tendering return of premium. It is not neces- 
sary for the insurer to tender a return of the 
premium in order to assert a forfeiture of,°? or to 
defeat an action on,** a fidelity policy or bond upon 
the ground that the assured has not complied with 
material representations or warranties made in the 
application. 

Recovery of premium.- Where the person whose 
fidelity is insured dies before the term of the fidelity 
contract expires, no part of the premium paid ean 
be recovered.® 


xX. ACTIONS 


[§ 18] A. Right of Action. A bank may main- 
tain a suit against a surety company to recover upon 
fidelity bonds the amount of its cashier’s defalea- 
tions, although the directors have already refunded 


the money to the bank, the bank still retaining legal 
title to the bonds, and the surety company claiming 
no defense under the bonds as against the directors, 
who are not complaining.®> 


discovered within six months from 
the expiration of that year. Rankin 
v. U. S. Fidelity, etc., Co., 86 Oh.. St. 
267, 99 NE 314. 

47. Bryant y. American Bonding 
Co., 77 Oh. St. 90, 82 NE 960. 


48. Miners’, etc., Bank v. U. S. Fi- 
delity, etc., Co. 233 Fed.. 654, 147 
CCA 462. 

49. See infra § 32. 


50. See supra text and notes 33, 
4 


34. 

51. Campbell Milk Co. v. U. S. 
Fidelity, ete., Co., 161 App. Div. 738, 
146 NYS 92; Hawley v. U. S. Fidelity, 
ete., Co.,.100 App. Div. 12, 90 NYS 
893 [aff 184 N. Y. 549 mem, 76 NE 
1096 mem]. 

52. See supra text and note 35. 

53. U.S. Fidelity, etc., Co. v. Shep- 
herd’s Home Lodge No. 2, 163 Ky. 
706, 174 SW 487; U. S. Fidelity, etc., 
Co. v. Citizens’ Nat. Bank, 147 Ky. 
285, 143 SW 997. 

[a] Rule applied.—Where a fidel- 
ity bond is continued from time 
to time and the certificates of con- 
tinuarces provide that the insurer’s 
liability shall not exceed a _ speci- 
fied sum, whetker the loss occurs 
“during the term above mentioned 
or during any continuation or con- 
tinuations thereof, or partly during 
the said term or partly during said 
continuation or continuations,” the 


insurer cannot be held responsible for 
a loss exceeding the sum specified no 
matter when it occurred, provided 
that it was within the period cov- 
ered by the bond or certificate, and 
each renewal cannot be treated as a 
separate contract so as to authorize 
a recovery for an amount exceeding 
the. amount specified. Fidelity De- 
posit Co. v. Champion Ice Mfg., etc., 
Co., 133 Ky. 74, 117 SW 393 [dist De 
Jernette v. Fidelity, ete., Co., 98 Ky. 
558, 338 SW 828, 17 Kyl 1088 (where 
the only question before the court 
was whether or not a defalcation was 
discovered within the time limited 
prrer bond) ]. 


John Church Co. vy. Atna 
Indemn. Co., 13 -Ga. A. 826, 80 SH 
1098; Green y. U. S. Fidelity, etc., 


Co., 185 Tenn, 117, 185 SW 726; First 
Nat. Bank v. U. S. Fidelity, etc., Co., 
nee Tenn. 10, 75 SW 1076, 100 AmSR 

55. American Bonding Co. v. Mor- 
row, 80 Ark. 49,96 SW 613, 117 AmSR 
72; U. S. Fidelity, ete., Co. v. Dundee 
First Nat. Bank, 137 Ill. A. 882 [afe 
233 Tll. 475, 84 NE 607]. 

[a] Illustration.—Where a policy, 
providing that it should continue in 
force if renewed at certain periods, 
stipulated that in case of renewals 
there should be no cumulative lia- 
bility, the amount of the bond was 


For later cases, developments and changes in the law see cumulative Annotations, 


the limit of the insurer’s liability for 
the period covered by the bond and 
all renewals. American Bonding Co. 
v. Morrow, 80 Ark. 49, 96 SW 613, 
117 AmSR 72. 

56. See supra § 15. 

57. Columbus Home Say. Bank v. 
Massachusetts Bonding, ete. "Cos, 19 
Ga. JA, 352) Ot tan 494; Commercial 
Bank vy. American Bonding Co., 194 
Mo. A. 224, 187 Sw 99. 

58. Commercial Bank v. American 
On dene Co., 194 Mo. A. 224, 187 SW 


a er Commeretal Bank v. American 
onding Ov, Mom Avi 224 ia 
SW 99. f 
60, Arnprior v. U. §. Fidelity, etc., 
Co., 30 Ont. L. 618, 5 OntwN 947, 20 


DomLR _ 929 [app dism 51 Can, 8. 
94, 21 DomLR 348]. 

61. Bryant vy. American Bonding 
Co., 77 Oh. St. 90. 82 NE 960. 

_62. Marion Iron, ete., Co. y, Em-. 
pire State Surety Co., 52 Ind. A. 480, 
100 NE 882. 


63. Bissinger_ vy. Massachusetts 
Bonding, ete.) Cosi 83sOr. 288) 463 


IB 
64. Crouch v. Southern Surety Co., 
131 Tenn. 260, 174 SW 1116, LRA 
1915D 966, AnnCas1916C 1220. - 
65. Southern Surety Co. vy. Giti- 
aur ceca Bank, (Tex. Ciy. A.) 212 


Same title, page and note number. 


§§ 19-22] 


[§ 19] B. Form of Action. When a surety 
company is liable upon a fidelity bond to the cred- 
itors of one who has defaulted the fund can be 
reached only by an action in equity in behalf of 
all of such ereditors.%6 

[§ 20] C. Conditions Precedent.7 A fidelity 
bond indemnifying against dishonesty is essentially 
an imsurance contract guaranteeing payment, and is 
not a mere guaranty of collection upon which the in- 
surer can recover only after exhausting his remedies 
against those primarily liable.*s 

[§ 21] D. Time to Sue and Limitations.*° In 
the absence of statutory provisions to the contrary,’° 
a provision in a fidelity contract limiting the time 
within which an action may be brought thereon 7 
is valid and enforeeable,"? although the period named 
is less than that prescribed by the statute of limi- 
tations.7* But the insurer must use clear and un- 
mistakable terms to cut off liability for delayed 
elaims,’* and such provisions will be strictly con- 
strued against him.7> Such a provision may be 
waived,‘® and a denial of liability on a fidelity 
bond, made when notice of a claim is given, waives 
the provision of the bond tending to render a suit 
premature, if brought before the expiration of a 
specified period after a proof of loss.77 
_ 66. Illinois Surety Co. v. Mattone, 
138 App. Div. 173, 122 NYS 928. 


Criminal prosecution of em- 
ployee as see supra § 14. 


that ‘no suit 


FIDELITY INSURANCE 


and the bond contains a stipulation 
or proceeding at law 
or in equity shall be brought after 
365 days shall have passed from the 


[25 C.J.] 1111 

[§ 22] E. Defenses. The rule that a forfeiture 
or a defense to an action on an insurance policy 
may be waived by acts in pais from which an inten- 
tion to waive may be inferred, and that such a 
waiver need not be based on a new consideration, 
or amount to a technical estoppel,’* has been applied 
to fidelity policies.*® Where the insurer in negotia- 
tions or transactions with the insured recognizes the 
continuing validity of the policy, after knowledge 
on its part of the conditions upon which a claim of 
forfeiture is based, or if it does acts based on the 
validity of such poliey, or requires the assured by 
virtue thereof to do some act, or incur some trouble 
or expense, the forfeiture is, as a matter of law, 
waived ;8° but where the assured is not in any way 
induced to alter his position to his detriment nor 
incur any expense or forego any right, the insurer 
is not estopped to assert his defenses to a recovery 
upon a fidelity bond.*t Where the assured inquired 
of the insurer his reasons for failing to indemnify 
the former for losses arising from the misconduct of 
his employee, and the insurer answered that among 
other reasons the employee was acting beyond the 
scope of the duties contemplated in his bond, the 
insurer does not waive other defenses not men- 
tioned.’? The fact that an insurer makes an exam- 


74 Hast Islip First Nat. Bank v. 
National Surety Co., 182 App, Div. 
262,169 NYS 774 [rev on other 
grounds, 228 N.-  Y. 469, 127° NE 


_ 68. First Nat. Bank v. U. S. Fidel- 
Lee etc., Co., 150 Wis. 601, 187 NW 


69. See generally Limitations of 
Actions [25 Cye 968]. 

70. See statutory provisions; and 
National Surety Co. vy. Williams, 74 
Fla. 446, 77 S 212. 

{a] In North Carolina Rev. (1905) 
§ 4809, prohibiting insurance com- 
panies from limiting the time fer 
suing to less than one year, applies 


to ficelity insurance contracts. 
Dixie F. Ins. Co. v. American Bond- 
sa CO pets. Nae. 4884, el, Sry 
430. 


71. U. S—wU. S. v. Fidelity, 


- oe SS i etc., 
Co., 224 Fed. 866, 140 CCA 288. 


Conn.—Macdonald vy. 4tna Indemn. ; 


Co, 90 Conn. 226, 96 A 926. 
‘Ga.—Third Nat. Bank vy. American 

Bonding Co., 145 Ga. 126, 88 SE 585. 
Mich.—Ladies Modern Maccabees 


v. Illinois Surety Co., 196 Mich. 27, 
163 NW 7. 
Minn.—Fitger Brewing Co Vv. 


American Bonding Co., 115 Minn. 78, 
131 NW 1067. 

Or.—Seaside vy. Oregon Surety, etc., 
Co., -80:,09r. -345,2157 P 150. 

[a] Meaning of breach of con- 
tract.—Where a proviso in a fidelity 
bond limits the right to bring suit 
thereon to a period of six months 
after the first breach of the con- 
tract secured, the breach of the con- 
tract referred to is a breach creating 
a liability on the bond Fitger Brew- 
ing Co. v. American Bonding Co,.,, 115 
Minn. 78, 131 NW 1067. 

[b] Meaning of “shall cease.”—In 
a bond to indemnify a town from any 
loss through its treasurer, an offi- 
cer elected for an annual term, the 
provision that the insurer’s liability 
“shall cease’ in one year from the 
expiration of the stated term of office 
means that its liability shall become 
extinct within one year from the 
expiration of the officer’s last term 
of office, and assured cannot enforce 
any claim after such time, the words 
“shall cease’ meaning to put a stop 
to, to become extinct, to pass away. 
Macdonald v. AXtna Indemn. Co., £0 
Conn. 226, 96 A 926. 

{c] Failure to discover loss within 
period.—Where a fidelity company 
enters into a bond to indemnify a 
pank against loss which it may incur 
through the dishonesty or fraud of 
an employee, for a designated term, 


date upon which the surety’s respon- 
sibility for the further acts of the 
employee ceased,” a suit based upon 
a claim for default of the employee 
cannot be maintained by the obligee, 
if brought more than three hundred 
and sixty-five days after the expira- 
tion of the term covered by the bond; 
and the fact that a default is not 
discovered by the obligee or its offi- 
cers until the lapse of more than a 


; year from the expiration of the term 


of the bond and its continuance will 
not have the effect of extending the 
time within which suit may be 
brought. Third Nat. Bank v. Ameri- 
can Bonding Co., 145 Ga. 126, 88 SEH 
585. 

[ad] Effect of renewal.—A clause 
in a fidelity bond requiring action 
for defalcations occurring during the 
life of the bond to be brought within 
one year, is not extended by the re- 
newal, but action for defalcations 
occurring during the term of the 
original bond must be brought within 
one year from termination of such 
bond, and for defalcations during the 
continuance of the bond must be 
brought within one year from the 
termination of the renewal period. 
Ladies Modern Maccabees v. TIlli- 


| nois Surety Co., 196 Mich. 27, 163 
; NW 7. 
72. Macdonald y. Adtna Indemn. 


Co., 90 Conn. 226, 96 A 926; Ladies 
Modern Maccabees v. Illinois Surety 
Co., 196 Mich. 27, 163 NW 7; East 
Islip First Nat. Bank v. National 
Surety Co., 169 NYS 774 [rev on 
other grounds 228 N. Y. 469, 127 NE 
47 


dla 

[a] Reason for rule.—‘It is for 
the interest of the parties to these 
indemnity contracts, and to the pub- 
lic generally, that defalcations of 
parties holding positions of trust and 
confidence should be promptly dis- 
covered and stopped, and those guilty 
of such defaleations promptly dealt 
with. Provisions tending to bring 
about such results are not against 
public policy, but are valid and en- 
forceable.” Ladies Modern Macca- 
bees v. Illinois Surety Co., 196 Mich. 
iM SOR Oo IN Wo ily 


Dh 
73. Macdonald v. Aitna Jndemn. 


Co., 90 Conn. 226. 96 A 926; Hast 
Islip First Nat. Bank_v. National 
Surety Co., 182 App. Div. 262, 169 


NYS 774 [rev on other grounds 228 
N. Y. 469, 127 NE 479]. 


479]. 

75. National Surety Co. v. Wil- 
liams, 74 Fla. 446, 77 S 212; Fitger 
Brewing Co. v. American Bonding 
Co., 115 Minn. 78, 131 NW 1067. 

[a] “Liability” construed.—Under 
a fidelity bond requiring a claim to 
be presented to the surety within six 
months after the ‘date of the termi- 
nation of the surety’s liability,’ the 
claim was required to be presented 
within six months after termination 
of the insurance by expiration of the 
time for which the premium was 
paid, the ‘date of termination of the 
surety’s liability” not being, as 
claimed, the date when limitations 
had fully run against an action, as 
“liability” was not used as meaning 
a fixed and absolute obligation to 
make good a defalcation, but as 
meaning the condition of being ex- 
posed to the upspringing of an obli- 
gation to discharge or make good an 
undertaking of another, or a loss or 
deficit, or the being exposed or sub- 
ject to a given contingency, risk, or 
easualty which is more or less prob- 
able. East Islip First Nat. Bank v. 
National Surety Co., 228 N. Y. 469, 
127 NE 479 [rev 182 App. Div. 262, 
169 NYS 774]. 

76... U. S.. viv Pidelity, ete? Co. 224 
Fed. 866, 140 CCA 288 (under the 
facts of this case such provision was: 
not wholly waived but at most only 
extended). 

"7. Green v, U. S. Fidelity, ete., 
Co., 1385 Tenn, 117, 185 SW 726. 

78. See Insurance. 

79. Missouri, etc., Trust Co. v. 
German Nat. Bank, 77 Fed. 117, 23 
CCA 65; Western Indemn. Co. v. 
Free and Accepted Masons, (Tex. Civ. 
A.) 198 SW 1092. 

{a] Forfeiture for misrepresenta- 
tions waived.—Any right of forfeiture 
on the part of insurer by reason of 
alleged misrepresentations contained 
in the application may be waived. 
Western Indemn., Co. v. Free and Ac- 
cepted Masons, (Tex. Civ. A.) 198 
Sw 1092. 

80. Western Indemn. Co. v. Free 
and Accepted Masons, (Tex. Civ. A.) 
198 SW 1992. : 

81. Krey Packing Co. v. U. S. Fi- 
delity, ete. Co., 189 Mo. A, 591, 175 
SW 322. 

$2. Michigan Sav., etc., Assoc. v. 
Missgurl, ete., Trust Co., 73 Mo. A. 
161. 


1112'- [25 C.J.] 
ination of the books of the assured in order to see 
if there is really a loss from dishonesty, conducts a 
full investigation of the circumstances attending the 
defaleation, and takes steps to arrest the defaulting 
employee, does not constitute a waiver of all de- 
fenses against the validity of a fidelity bond, where 
the insured is placed in no worse position by such 
acts.®? 

[§ 23] F. Venue.** The venue of actions on 
fidelity contracts depends frequently upon special 
statutory provisions.®® 

[§ 24] G. Parties.®° Where it appears that a 
stockholder of a bank, without taking an actual 
assignment, turned over property to the bank to 
make good the embezzlement ot an employee in or- 
der to prevent its liquidation, the court may find as 
a matter of law that the bank and not the stock- 
holder is the real party in interest, entitled to sue 
an insurer who has guaranteed the fidelity of the em- 
bezzling employee.’’ In an action against an em- 
ployee to recover money converted to his own use, 
an insurer who has executed a fidelity bond guaran- 
teeing the employer against loss by the employee’s 
defaleation is properly joined as a party defendant 
to avoid multiplicity of suits.8® 

[§ 25] H. Pleading. In actions on fidelity in- 
surance contracts the usual rules as to pleading, 
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~ [8§ 22-25 


whick obtain in civil actions generally,°® are appli- 
cable;®° and express provisions as to pleadings in 
civil actions generally also apply.®? 

Plaintiff’s pleadings have been held to be suf- 
ficient °? ov insufficient,°? depending upon whether 
they substantially comply with or fail to comply 
with these rules.°* While it is not necessary to set 
out in a separate count each breach of the bond,*° 
the assignment of each breach must.be perfect in it- 
self and cannot be assisted by reference to other 
breaches.°* Where the bond limits an insurer’s lia- 
bility to losses occurring and discovered within a 
specified time, a petition that does not allege that 
the loss sustained was discovered within the time 
fixed is bad on demurrer.®? A bond reciting that. it 
is in consideration of a stipulated premium, although 
not a sealed instrument, imports a consideration, and 
a general allegation in the petition that, in considera- 
tion of the premium paid, defendant executed the 
bond is not subject to special demurrer.®® An 
allegation that an employee embezzled-and stole 
money sufficiently charges fraud.®® A failure of the 
complaint to fully set out the contract is cured where 
it is set out in full in the answer. 

Defendant’s pleadings have been held to be suf- 
ficient ? or insufficient,? depending upon . whether 
they substantially comply with or fail to comply 


83. Ashville Nat. Bank y. Fidel-|Ins. Co. v. Canada Guarantee Co., | out in the complaint. T. Wilce Co. v. 
Mey, etc.; Co;, 89 Fed. 819), 22: CCA 355. | 43.05 C. Q. By 247 Royal Indemn, Co., 289 Ill. 383, 124 
84. See generally Venue [40 Cyc 91. See statutory provisions; and | NE 635. 
a LE Edward F. Gerber Co. v. Title Guar- 98. Tonsor v. Maryland Fidelity, 
85. See statutory provisions; and|anty, etc., Co., 216 Fed. 980; U. S./etce., Co., 158 Ill. A. 515; Canton Nat. 


Ransbury v. Fidelity, etce., Co.,- (Ind. 
A.) 124 NE 765; State y. Seventh 
Judicial Dist. Ct., 55 Mont. 330, 176 
P 613; Farmers’ State Bank vy. Equi- 
taple;vete., Guaranty .Co.; 35 -S.. D: 
385, 152 NW 512. 

86. See generally Parties [30 Cyc 


Tie 

87. East Islip First Nat. Bank v. 
National Surety Co., 182 App. Div. 
262, 169 .NYS 774 [rev on. other 
grounds 228 N. Y. 469, 127 NE 479]. 


88. Stephenville North, etc., R. Co. 
v. Grier, (Tex. Civ. A.) 178 SW 984. 

89. See Insurance; Pleading [31 
xe) Li. 

90. U. S.—U. S. Fidelity, ete., Co. 
v. Egg Shippers’ Strawboard, etc., 
Co., 148 Fed. 353, 78 CCA 345. 

Ala.—TIllinois Surety Co. v. Don- 


aldson, 202 Ala. 1838, 79 S 667; Ala- 
bama Fidelity, etc, Co. v. Alabama 
anny: Sav. Bank. 200 Ala. 337, 76 S 
108. 

Colo.—U. S. Fidelity, etc., Co. v. 
Newton, 50 Colo. 379, 115 P 897. 

Ga.—National Surety Co. v. Farm- 
ers’ State Bank, 145 Ga. 461, 89 SE 
581; Oliver v. Attna Indemn. Co., 132 
Ga. 819, 65 SE 116. 

Tll_—Tonsor v. Maryland Fidelity, 
CtenmOo.$elos) Dl. cA. 51, 

Ind.—Stamets v. Plano Mfg. Co., 40 
Ind. A. 620, 82 NE 122, 928. 

Ky.—U. S. Widelity, ete, Co. v. 
Shepherd’s Home Lodge No. 2, 163 
Ky. 706, 174 SW 487. 

Md.—Canton Nat. Bank vy. Ameri- 
ean Bonding, ete. Co., 111 Md. 41, 
73 A 684, 18 AnnCas 820. 

Minn.—Fidelity, ete., Co. v. Hick- 
hoff, 63 Minn. 170, 65 NW 351, 56 
AmSR 464, 30 LRA 586. 

N. Y.—Stapleton Nat. Bank v. U. S. 
Fidelity, etc., Co., 131 App. Div. 157, 
115 NYS 372. 

Okl.—Oklahoma Sash, etc., Co. v. 
American Bonding Co., 153 P 851, 170 


S. D—Adams Co. v. Western 
Surety Co. 35 S. D. 94, 151 NW 
890. ‘ 


Tenn.—Green y. U. S. Fidelity, etc., 
Co., 135 Tenn. 117, 185 SW 726. 

Eng.—Byrne v. Muzio, L. R. 8 Ir. 
96 


Ont.—Manufacturers’, ete, Mut. F. 


Fidelity, ete., Co. v. Newton, 50 Colo. 
379, 115 P 897; Perpetual Bldg., etc., 
Assoc. v. U. S. Fidelity, ete., Co., 118 
Iowa 729, 92 NW 686. 

[a] Im Pennsylvania it is pro- 
vided by statute (Act May 25, 1877 
§ 1) that ail demands previously re- 
coverable in debt, assumpsit, or 
covenant shall be sued tor and re- 
covered in an action of assumpsit 
and that it shall be the duty of de- 
fendant in assumpsit to file an affi- 
davit of defense, and so where plain- 
tiff brings suit on a fidelity bond for 
misappropriations by one of its em- 
ployees, the bond containing a defi- 
nite promise to pay plaintiff a sum 
of money to be measured by the 
amount of loss sustained through the 
conduct of the employee up to the 
maximum provided in the _ bond, 
which amount is set forth in plain- 
tiff’s statement and is easy of liqui- 
dation, the action is not in tort to 
recover a penalty, but is within the 
statute, and defendant is bound to 
file a proper affidavit of defense. Ed- 
ward F. Gerber Co. v. Title Guaranty, 
etce., Co., 216 Fed. 980. 

92. U.S. Fidelity, etc., Co. v. Egg 
Shippers’ Strawhboard, etc., Co., 148 
Fed. 353, 78 €CA 345; T. Wilce Co. 
v. Royal Indemn. Co., 289 Tll. 383, 124 
NE 635; Fidelity, etc., Co. v. Hick- 
hoff, 63 Minn. 170, 65 NW 351, 56 
AmSR 464, 30 LRA 586; Oklahoma 
Sash, etc., Co. v. Bonding, ete., Co., 
(Okl.) 153 P 1151, 170 P 511; Green 
v. U. S. Fidelity, etc., Co., 135 Tenn. 
117, 185 SW 726. 

[a] Embezzlement held sufficiently 
alleged.—Oklahoma Sash, etc., Co. v. 
American Bonding Co., (Okl.) 153 P 
8d, 31.705 Py OL 

[b] Waiver of signature.—A peti- 
tion alleging that defendant received 
the premium for a fidelity bond and 
signed it, knowing that the princi- 
pal had not signed, and delivered it 
to plaintiff as a completed instru- 
ment, sufficiently alleges defendant’s 
waiver of the principal’s signature. 
Oklahoma Sash, ete., Co. v. Ameri- 
can Bonding Co., (Okl.) 153 P 1151, 
LOWE’ Hla 

[c] Statements made by employer 
to procure the bond need not be set 


Bank v. American Bonding, ete., Co., 
111 Md. 41, 73 A 684, 18 AnnCas 
820; Adams Co. v. Western Surety 
Co.,. 34.8. Dy 194-151 NW. 890: 
Bad See supra text and notes 89— 

[a] Thus to draw up a count, free 
from appropriate demurrer, on a bond 
assuring an employee’s fidelity as to 
duties that have been or are to be 
Stated during the currency of the 
bond, in writing by the employer to 
the indemnitor, the pleader should 
incorporate allegations that attribute 
the claimed pecuniary loss to the act 
of larceny or embezzlement connected 
with the duties defined in the writ- 
ings mentioned. Illinois Surety Co. 
fee Donaldson, 202 Ala. 183, 79 §S 
667. 
95. Canton Nat. Bank v. American 
pon aiee ete!, Cole tit Mide aie Women 

96. Canton Nat. Bank v. American 
Bonding; etc), Cos 11" Maclin 
684, 18 AnnCas 820. 

$7. Ballard County Bank v. U. S. 
Fidelity, ete:, ,Co... 150) Ky) 23860 50 
SW 1, AnnCasi1914C 1208. 

98. National Surety Co. v. Farm- 
a State Bank, 145 Ga. 461, 89 SE 

99. Seaside v. Oregon Surety, etc., 
Co., 80 Or. 345, 157 P 150. 

1. Tarboro Bank y. Fidelity, ete.. 
Co, 126'"N.. C..-320;, 935 UNE Ssaemes 
AmSR 682. 

2. Stapleton Nat. Bank v. U. S. 
Fidelity, ete., Co., 181 App. Div. 157, 
115 NYS 3:72. 

[a] Answers held not demurrable. 
—Columbus Home Savy. Bank vy. 
Massachusetts Bonding, etc., Co., 19 
Ga, A. 352, 91 SH 494;-U. S. Fidelity, 
etc., Co. v. Shepherd’s Home Lodge 
No. 2, 163 Ky. 706, 174 SW 487. 

3. Alabama Fidelity, etc., Co. v. 
Alabama Penny Sav. Bank, 200 Ala. 
337, 76S’ 103: 

[a]. Thus a plea that the employee 
was short in his accounts at the time 
of the execution of the bond is not 
effective to charge dishonesty in the 
premises, in the absence of an alle- 
gation that he was short in respect to 
funds or other valuables to which he 
had access or with reference to which 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 25-21] 


with these rules. The rule that there is an im- 
plied condition in every insurance contract of the 
truth of all representations cf the insured material 
to the risk on the faith of which the contract was 
made, although they are dehors the policy,’ is ap- 
pleable to fidelity contracts and therefore a pleaded 
‘defense of the breach of such condition, instead of 
the fraudulency of the statement, or that it was a 
mutual mistake of fact, suffices. Defendant must 
aver and prove breaches of the stipulations of plain- 
tiff contained in his application where such breaches 
are relied on;‘ and a breach of warranty is not avail- 
able as a defense unless expressly pleaded.$ Pro- 
visions as to notice of default and supervision over 
the acts of the employee, when not declared condi- 
tions precedent, should be construed as conditions 
subsequent, a breach of which must be pleaded and 
proved to defeat liability.2 The falsity of state- 
ments made by the employer as the basis of the 
bond, whether deemed representations or warran- 
ties, cannot be available unless expressly pleaded,'° 
even if such falsity 1s shown by the evidence.1! The 
defense that the employee has paid the amount of 
his defaleation must be taken advantage of by the 
plea of payment.1? A defendant who relies on a 
breach of warranty in the application need not 
plead an offer to return the premiums.!* That the 
suit is prematurely brought, contrary to a provision 
in the bond, must be taken advantage of by defend- 
ant by a special plea.1# Where insurer’s defense 
is the policy limitation of the period in which a 
he had duties. Alabama Fidelity, etc., 
Co. v. Alabama Penny Sav. Bank, 200 
Ala. 337, 76 S 103. 

[b] Alternative averment.—In an 
action on a bank teller’s fidelity 
bond, defendant’s plea that employee 


had been guilty before execution of 4. 
the bond of acts of dishonesty | 91 


default 


634, 25 SE 392, 
LRA 821. 
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failed to duly notify defendant of the 
in question, 
stricken on demurrer. 
Co. v. Gate City Nat. Bank, 97 Ga. 
54 AmSR 440, 33 


See supra text and notes 89- 


Averment of condonation of 


[25 Cl dy), 1913 


suit may be brought, such limitation appearing upon 
the face of the bond, which is made a part of the 
declaration, it is not necessary for defendant to give 
notice of such defense, it being patent from the 
declaration.® 
_ [§ 26] I. Issues, Proof, and Variance.'¢ Where, 
in an action on a bond, guaranteeing the honesty of 
a bank cashier, the bank shows a compliance with 
the bond by making the required examinations of 
his accounts, and no issue is raised as to the com- 
petency of the auditor making the examinations, the 
questions as to the fidelity and diligence of the au- 
ditor, and the reasons why the defaleations were not 
earlier discovered, are immaterial, except in deter- 
mining whether the examinations were made in good 
faith.17 Where, in an action upon a bond for a loss 
suffered through embezzlement, it appears that it is 
impossible to fix with certainty the dates upon which 
the misappropriation of the funds occurred, a peti- 
tion which fixes such misappropriation as oceurring 
on or about the date when the employee sought to 
conceal it by faise entries on his books is sufficiently 
certain, and the assured in order to recover is not 
bound to prove that the actual misappropriation of 
the funds occurred on that date, but may show that 
it covered an extended period during the term of the 
bond.?$ 

[§ 27] J. Evidence—l. Presumptions and Bur- 
den of Proof. In accordance with the rules in eivil 
actions generally,?® it is incumbent upon plaintiff to 
prove his ease as laid,?° and upon defendant to es- 


American Bonding Co., (Okl.) 153 P 
was properly | 851, 170 P 511. 
Fidelity, etc., 13. Bissinger v. Massachusetts 


Bonding, etc., Co., 83 Or. 288, 163 P 
14. Uz S. Fidelity, etc., Co. v. New- 
ton, 50 Colo. 379, 115 P 897. 
15. Ladies Modern Maccabees v. 
Illinois Surety Co., 196 Mich. 27, 163 


amounting to embezzlement, which 
were known, or ought to have been 
known to the officers of the bank, 
ete., is rendered defective by inter- 
polation of the alternative averment, 
“or ought to have been known.” Ala- 
bama Fidelity, etce., Co. v. Alabama 
Penny Sav. Bank, 200 Ala. 337, 76 S 
103. 

[c] Conflicting averments.—In a 
suit on an employee’s bond under a 
written contract of employment set 
out in the complaint, requiring him 
to perform such duties as the em- 
ployer might from time to time direct 
in such territory as the employer 
might assign, an answer pleading 
that, under the contract, the employee 
“was to be a local agent at a specified 
place, was demurrable, since the an- 
swer, not purporting to set up a dif- 
ferent contract between the parties, 
and being addressed to the complaint 
based on the written contract, con- 
flicts with the contract, which must 
eontrol. Stamets v. Plano Mfg. Co., 
40 Ind. A. 620, 82 NE 122, 923. 

{dl Necessity of pleading fraud.— 
A plea that the contract was entered 
into by defendants on the faith of a 
certain statement and representation 
made by plaintiff and the person em- 
ployed that there had been no balance 
outstanding from the latter, nor any 
irregularity in his accounts, and that 
such representation was untrue, was 
held bad on demurrer, for not alleg- 
ing, either that the statement was 
fraudulent or circumstances from 
whicn fraud could be inferred as mat- 


ter of law. Byrne v. Muzio, L. R. 
8 Ir. 396. 
fe] Defective amendment.—Where 


defendant filed an amendment to its 
plea, which amendment alleged that 
the employee had, within the knowl- 
of plaintiff, been guilty of a 
specified default, such amendment 
not being legally complete without 
further alleging that plaintiff had 


[a] 
employee’s act.—To avail himself of 
the forfeiture provision in an indem- 
nity bond, it was the pleader’s obliga- 
tion to aver that the employer con- 
doned the defined act of employee, 
and also continued employee in its 
service without written notification 
to indemnitor. Alabama Fidelity, etc., 
Co. v. Alabama Penny Sav. Bank, 200 
Ala. 337, 76 S 103. 

[b] Averment of enhancement of 
insurer’s risk.—Pleas on the theory 
of enhancement of indemnitor’s risk 
by added duties and temptations of 


.a paying and receiving teller, to be 


perfected as defenses, must have 
averred that such added duties ma- 
terially interfered with the discharge 
by employee of the duties dishonestly 
breached by him in his capacity as 
teller. Alabama Fidelity, etc., Co. v. 
Alabama Penny Sav. Bank, 200 Ala. 
337, 76 S 103. 

& See Insurance. 

6. Stapleton Nat. Bank v. U. S. 
Fidelity, etc., Co., 131 App. Div. 157, 
115 NYS 372. 

7, Title Guaranty, etc, Co. v. 
Nichols, 224 U. S. 346, 32 SCt 475, 56 
L. ed. 795; Alabama Fidelity, etc., 
Co. v. Alabama Penny Sav. Bank, 200 
Ala. 337,°76 S 103; T. Wilce’ Co: v. 
Royal Indemn. Co., 289 Ill. 388, 124 
NE 635; Tarboro Bank v. Fidelity, 
etc., Co., 126 'N. C. 320, 35 NE 588, 
83 AmSR 682. 

8. French v. Fidelity, ete., Co., 135 
Wis. 259, 115 NW 869, 17 LRANS 
1011. 

9. United American F.. Ins. Co. v. 
American Bonding Co., 146 Wis. 573, 
131 NW 994. 40 LRANS 661. 

10. U.S. Fidelity, ete., Co. v. New- 
ton, 50 Colo. 379, 115 P 897; Goldman 


v. ‘Fidelity, ete., Co.,: 125 Wis. 390; 
104 NW 80. 
1l. U.S. Fidelity, ete., Co. v. New- 


ton, 50 Colo. 379, 115 P 897. 


12. Oklahoma Sash, etc., Co. v. 


NW 7 


16. See generally Pleading [31 
Cye 670 et seq]. 
17. Title Guaranty, ete. Co. v. 


Nichols, 12 Ariz. 405, 100 P 825. 

18. Tutwiler Coal, etc., Co. v. Du- 
claux, 7 La. A. (Orleans) 491. 

19. See Evidence § 14 et seq. 

20. Ala.—lIllinois Surety Co. v. 
Donaldson, 202 Ala, 183, 79 S 667; . 
Alabama Fidelity, etc., Co. v. Ala- 
bama Penny Sav. Bank, 200 Ala. 337, 
76 S 103. 

Cal.—Los Angeles Athletic Club v. 
U. S. Fidelity, ete, Co., (A.) 183 
a ae a 

Ga.—Fidelity, etc., Co. v. Gate City 
Nat. Bank, 97 Ga. 634, 25 SH 392, 
54 AmSR 440, 33 LRA 821. 

Ill.—Tonsor v. Maryland Fidelity, 
ete., Co., 158 Ill. A. 515. 

Kan.—Kansas State Mut. Hail 
Assoc. vy. Title Guaranty, etc., Co., 
9ViKan: 271, «156) P13. 

Ss. D.—Adams Co. v. Nesbit, 38 S. D. 
6, 159 NW 869. 

{a] Thus in an action by an ath- 
letic club against a company insuring 
it against loss by reason of the dis- 
honesty of the club manager, who, it 
was charged, in violation of his con- 
tract of employment, consumed with- 
out payment large amounts of liquors 
belonging to the stock of the club, 
the club had the burden of proving 
that the manager did not pay for the 
liquor consumed. Los Angeles Ath- 
letic Club v. U. S. Fidelity, etc., Co., 
(Cal. °A.)%183) P1774. 

[b] Compliance with duty im- 
posed.—In an action on a bond re- 
quiring the obligee, as condition of 
the surety’s liability, to make cer- 
tain examinations of the books kept 
by the principal, plaintiff obligee has 
the burden of proving compliance 
with such condition. Adams Co. v. 
Nesbit, 38 S. D. 6, 159 NW 869. : 

{c] Truth of statements made by 
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tablish his defenses thereto,?' including his affirma- 
The burden is upon the insurer to 
plead and prove the breach of a bank’s agreement 
that monthly examinations of its eashier’s books 
should be made, since such requirement, if a con- 
dition at all, is a condition subsequent rather than 


tive pleas.?2 


precedent.?* 


Fraud and dishonesty are not presumed, they 


must be proved.24 
[§ 28] 2. 


employer to procure the bond need 
not be*proved by him. T. Wilce Co. 


v. Royal Indemn. Co., 289 Ill. 383, 
124 NE 635. 
21. Ark.—Equitable Surety Co. v. 


Hazen Bank, 121 Ark. 422, 181 SW 


279. 
Ky.—U. S. Fidelity, etc, Co. v. 
PAO ya C76F 


Foster Deposit Bank, 
147 SW 406. 

Mo.—St. Louis Police Relief Assoc. 
v. American Bonding Co., 197 Mo. A. 
430, 196 SW 1148. 


Okl.—Southern Surety Co. v. Tyler, 
30 Okl. 116, 120 P 936. 


Wis.—Goldman y. Fidelity, etc., 
Co., 125 Wis. 390, 104 NW 80. 
Ont.—Arnprior v. U. S. Fidelity, 


etc., Co., 4 OntWN 1426, 24 OntWR 
718, 12 DomLR 630 [app allowed on 
other grounds 30 Ont. L. 618, 5 Ont 
WR 947, 20 DomLR 929 (app dism 
51 Can. S. C. 94, 21 DomLR 343)]. 

[a] Burden is on defendant to 
prove: (1) Allegations charging a 
breach of warranty relied on as a 
defense. Southern Surety Co. v. 
myner,. 30) Ok). 116, L207. 936) (2) 
Noncompliance by assured with the 
representations in the application. 
Sinclair v. National Surety Co., 132 
Iowa 549, 107 NW 184; U.S. Fidelity, 
etc., Co. v. Foster Deposit Bank, 148 
Ky. 776, 147 SW 406. 

22. Columbus Home Sav. Bank v. 
Massachusetts Bonding, etc., Co., 19 
Ga. A. 352, 91 SE 494. 

23. Title Guaranty, etc., Co. v. 
Nichols, 224 U. S. 346, 32 SCt 475, 
56 L. ed. 795 [aff 12 Ariz. 405, 100 P 
825]; St. Louis Police Relief Assoc. 
v. American Bonding Co., 197 Mo. A. 
430, 196 SW 1148. 

24. Williams v. U.S. Fidelity, etc., 
Co., 105 Md. 490, 66 A 495. 

25. U. S—wU. S. Fidelity, ete., Co. 
vy. Egg Shippers’ Strawboard, etc., 
Co., 148 Fed. 353, 78 CCA 345; Ameri- 
can Surety Co. vy. Pauly, 72 Fed. 470, 
18 CCA 644 [aff 170 U. S. 183, 18 SCt 
552, 42 L. ed. 977]. 

Ala.—Fidelity, ete., Co. v. Alabama 
Penny Sav. Bank, 200 Ala. 337, 76 S 
103. 

Ariz.—Title Guaranty, etc., Co. v. 
Nichols, 12 Ariz. 405, 100 P 825. 

tl1.—T. Wilce Co. v. Royal Indemn. 
Co., 289 Ill. 383, 124 NE 625; Mid- 
City Trust, etc., Bank y. National 
Surety Co., 202 Ill. A. 6. 

N. Y.—wNational Surety Co. v. 
Breuchaud, 165 App. Div. 395, 150 
NYS 826. : 

Ss. C.—Clifton Mfg. Co. v. U. S. 
Fidelity, etc., Co. 60 S.C. 128, 38 
SE 790. 

Wis.—Goldman v. Fidelity, 


etEz 
Co., 125 Wis. 390, 104 NW 80. 


{a] Mlustrations.—(1) Where de- 
fendant contracted to indemnify 
plaintiff against any loss arising 


from the fraud or dishonesty of 
plaintiff’s agent in his management 
of plaintiff’s money intrusted to him 
to buy cotton, and by the written 
eontract with plaintiff the agent 
agreed that such mcney should be 
kept separate from any other funds, 
and that on demand he would return 
any unexpended moneys of plaintiff, 
any evidence tending to show a crimi- 
nal intent on the part of the agent 


Admissibility. In an action upon a 
fidelity insurance contract evidence is admissible 2° 
or inadmissible *° in accordance with the usual rules 
regulating the competency, relevancy, and material- 
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in the use and disposition of the 
money was competent, since plain- 
tiff could recover on the guaranty 
only on showing fraud or dtshonesty. 
Clifton Mfg, Co. v. U. S. Fidelity, etc., 
Co., 60'S. G..128, 38 SH 790. (2) In 
an action by am insurance company 
to recover on an indemnity bond for 
losses due to the embezzlements or 
larcenies of an agency director, when 
plaintiff’s auditor admits that the 
proof of loss furnished the indem- 
nity company was based on a cash 
book made by the cashier of the 
agency director from check stubs and 
such data as he was able to find, no 
regular accounts being kept, and 
gives his version of conversation 
with the cashier concerning the same, 
it is reversible error to exclude the 
cashier’s version when offered by de- 
fendant. Security Mut. L. Ins. Co. v. 
tna Indemn. Co., 124 App. Div. 50, 
108 NYS 171. (38) An auditor who 
examined the books of a bank was 
properly permitted to testify that 
certain specific amounts of money 
alleged to have been embezzled by 
an employee were not noted or ac- 
counted for on the books, where the 
volume of the books was such that 
an examination thereof could not be 
conveniently made in court and it 
was shown affirmatively that the em- 
Pployee’s duties included the duty to 
make and keep records from which 
the bookkeeper would transfer the 
entries to the more permanent books 
used to perpetuate the bank’s daily 
operations. Alabama Widelity, etc., 
Co. v. Alabama Penny Say. Bank, 200 
Ala. 337, 76 S 103. 

{b] Account books.—(1) In an ac- 
tion on a bond insuring the fidelity 
of a bank cashier, for the ‘purpose 
of showing the dealings with the 
bank of the president, who was 
charged with having misappropriated 
the bank’s money with the cashier’s 
aid, the president’s ledger account 
was put in evidence, together with 
the testimony of the bookkeeper who 
made the entries, and who swore that 
they were correctly made from the 
original deposit slips and checks fur- 
nished to him by the teller, who had 
died before the trial; that 1t had been 
the teller’s duty to verify all deposit 
slips and to pay the checks; and that 
all such slips and checks, when 
reaching the bookkeeper’s hands, bore 
marks indicating that they had been 
verified or paid by the teller. It was 
held that the account was competent 
and _ sufficiently proved. American 
Surety Co. v. Pauly, 72 Fed. 470, 18 
CCA 644 [aff 170 U. S. 133, 18 Sct 
552, 42 L. ed. 977]. (2) The “tel- 
ler’s book” of the bank, which had 
been kept by a person who died be- 
fore the trial, and which was offered 
in evidence to show that on certain 
days no money was received for cer- 
tificates of deposit, was competent, 
in connéction with evidence of the 
course of business by which, if re- 
ceived, such money would be entered 
in the book, although not conclusive. 
American Surety Co. v. Pauly, supra. 
(3) Where it appeared that records 
to be made by the bookkeeper of a 
bank would be taken from the orig- 


\  [g§ 27-29 


ity of evidence in civil cases generally.?7_ Testimony 
of the employee that he had not stolen any of his 
employer’s property is improperly excluded.?8 Dece- 
larations or admissions made by the employee after 
his employment has ceased are not admissible 
against the insurer.*® A judgment for an employer 
against his employee is admissible in a suit by the 
employer on a fidelity bond, *° but it is prima facie 
evidence only of the insurer’s liability and is sub- 
ject to impeachment for fraud, collusion, or mis- 


[§ 29] 3. Weight and Sufficiency. The general 
rules which govern in other civil actions, in regard 


inal records made by the teller in the 
discharge of his duties, the books 
regularly kept by the bookkeeper, 
presumptively correctly; were admis- 
sible, although in a sense collateral 
to the particular inquiry of the em- 
ployee’s infidelity in the premises, 
without showing that they were kept 
by or under the direction of. the tel- 
ler, or that they were correctly kept. 
Alabama Fidelity, etc., Co. v. Ala- 
bama Penny Sav. Bank, 200 Ala. 337, 
169 SOs: 

[c] Previous fraudulent or dis- 
honest acts of employee.—In an ac- 
tion on a bond insuring the fidelity 
of a bank cashier, evidence of acts 
of fraud and dishonesty by the cash- 
ier, occurring before the date of the 
bond, and for which no claim was 
made against the surety company, 
but which were similar to the acts 
on which the claim was based, was 
admissible to show that the acts on 
which the claim was based were in- 
tentional, and not merely negligent 
or due to. oversight. 
Surety Co. v. Pauly, 72 Fed. 470, 18 
CCA 644 [aff-170 U)'S) 1183, 18 SCt 
552, 42 L. ed. 977]. 

26. U. S.—National Surety Co. v. 
Western Pac. R. Cc., 200 Fed. 675, 
E19: \CCArs9 t; 

Ill.—Whyland y. Chicago Bonding, 
ete., Co., 209 Ill. A. 485. 

lowa.—Perpetual Bldg., ete., Assoc. 
v. U. §. Fidelity, ete., Co., 118 Iowa 
729, 92 NW 686. 

La.—New Orleans R., etc., Co. v. 
U. S. Fidelity, ete., Co., 145 La. 364, 
82 S 372. 


Mass.—Glidden vy. U. S. Fidelity, 
oe Co.,, 198 Mass. 109, 84 NE 
[a] lustrations.—(1) A state- 


ment made in an application by a. 


corporation to a surety company, as 
a basis for a bond indemnifying the 
corporation against loss through the 
dishonesty of its treasurer, that all 
checks drawn by him should be coun- 
tersigned by another officer, is imma- 
terial in an action on a subsequent 
bond of a different tenor, not based 
on such application, and containing 
no reference to it, National Surety 
Co. v. Western Pac. R. Co., 200 Fed. 
675, 119 CCA 91. (2) On an issue 
whether the president of a building 
and loan association had made false 
representations to a surety company 
as to the business integrity of an em- 
ployee, a question whether, at the 
time of such statement, he knew that 
the employee had failed to make his 
semiannual report was properly ex- 


cluded, where there was no evidence 


that it was the employee’s duty to 
make such report. Perpetual Bldg., 
ete., Assoc. v. U: S. Fidelity, etce., 
Co., 118 Iowa 729, 92 NW 686. 

27. See Evidence § 89 et seq. 

28. Maryland Casualty Co. v 


Laurel Oil, ete. Co., 116 Miss. 283, 


76 S 875. ‘ 

29. United American F. Ins. Co. 
v. American Bonding Co., 146 Wis. 
573, 131 NW 994, 40 LRANS 661. 

30. Dixie F. Ins. Co. v. American 
Bonding Co., 162 N. ©. 384, 78 SE 430. 

81. Dixie F. Ins. Co. v. American 
Bonding Co., 162 N. CG. 384, 78 SE 430, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. , 
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§§ 29-30] 


to the weight and sufficiency of evidence,?? are ap- 
plicable to actions to recover upon fidelity insur- 
A preponderance of evidence 
showing any material fact is sufficient.3¢ 
a charge of fraud or other wrongdoing is involved, 
the strictness of proof required in a criminal prose- 
Circumstantial evidence of 
theft may be sufficient to sustain a recovery, al- 
though the policy provides that the evidence of theft 
shall be direct.** It has been held that a stipulation 
in the policy that the voucher or other evidence of 
payment by the fidelity company to the employer 


ance contracts.33 


cution is not essential.35 


FIDELITY INSURANCE 


Although [§ 30] 


should be conclusive evidence against the employee | 


32. 
33. 
[a] 


See Evidence § 1730 et seq. 

See cases infra this note. 

Evidence held sufficient for 
_recovery.—Citizens’ Trust, etc., Co. 
v. Globe, etc., BH. Ins. Co., 229 Fed. 
326, 143 CCA 446, AnnCas1917C 416; 
Mid-City Trust, etc., Bank v. National 
Surety Co., 202 Ill. A. 6; Vilm Mill- 
ing Co. vy. Kansas Casualty, etc., Co., 
(Kan.) 180 P 782; U. S. Fidelity, etc., 
Co. v. Shepherd’s Home Lodge No. 
2, 163 Ky. 706, 174 SW 487; Pearson 
v. U. S. Fidelity, ete., Co., 138 Minn. 
240, 164 NW 919; Marcus v. Mary- 
land Fidelity, ete., Co., 145 NYS 49; 
Louisville R. Co. v. U. S. Fidelity, 
ete., Co., 125 Tenn. 658, 148 SW 671. 

{[b] Evidence held insufficient for 
recovery.—Title Guaranty, etc., Co. v. 
Fulton Bank, 89 Ark. 471, 117 SW 
537, 33 LRANS 676; National Union 
F. Ins. Co. v. Empire State Surety 
Cp. 18" Neo J, Ea al 22;.-73 AL. 233. 

[c] Evidence held sufficient for 
submission to jury.—National Union 
F. Ins. Co. v. Empire State Surety 
Co., (N. J.) 78 A 164; Clifton Mfg. 
Co. v. U. S. Fidelity, etc., Co., 60 
S. C. 128, 38 SE 790. 

{d] Evidence held sufficient to 
show: (1) Change by agent as to 
proof of dishonesty required. Co- 
operative Stores Co. v. U. S. Fidelity, 
ete., Co., 137 Tenn. 609, 195 SW 177. 
(2) Compliance with warranties as to 
examinations of accounts. Southern 
Surety Co. v. Montgomery First State 
Bank, (Tex. Civ. A.) 167 SW 833. 
(3) Dishonesty, and not mere error. 
Hirst Nat. Bank v. U. S. Fidelity, 
ete., Co., 150 Wis. 601, 137 NW 742. 
(4) Fraud or dishonesty. Citizens’ 
Trust, etc., Co. v. Globe, ete. F. Ins, 
Co., 229 Fed. 326, 148 CCA 446, Ann 
Casi917C 416. (5) Notice of default. 
tna Indemn. Co. v. J. R. Crowe 
Coal, etc., Co., 154 Fed. 545, 88 CCA 
431 [certiorari den 207 U. S. 589, 
28 SCt 256, 52 L. ed. 354]. (6) State- 
ments as to honesty made in_ good 
faith. U. S. Fidelity, etc, Co. v. 
Shepherd’s Home Lodge No. 2, 163 
Ky. 706, 174 SW 487. (7) That ma- 
terial representaticns were not false. 
U. S. Fidelity, etc., Co.. v. Dundee 
First Nat. Bank, 137 Ill. A. 382 {aff 
233 Ill. 475, 84 NE 670]. (8) That 
oral contract of present insurance 
was not made. Quinn-Shepherdson 
Co. v. U. S. Fidelity, etc., Co., 42 
Minn, 428, 172 NW 693. (9) Want 
of knowledge of previous defaults 
or irregularities. Western Indemn. 


Co. v. Free and Accepted Masons, 
(Tex. Civ. A.) 198 SW 1092. 
[el]. Evidence held sufficient to 


sustain a finding against larceny or 
embezzlement.—Fidelity, etc., Co. Vv. 
Nordmarken, 32 N. D. 19, 155 NW 


se 
oR] Evidence held insufficient to 
show: (1) Conversion of employer's 
money to employee’s use. Lion 
Bonding, etc., Co. v. Capital F. Ins, 
Co., 96 Nebr. 51, 146 NW 1051. (2) 
Defalcation. Miners’, etc. Bank  v. 
American Bonding Co., (Mo. A.) 186 
Sw 1139. (3) Larceny or embezzle- 
ment. New Orleans R., etc., Co. ve 
U. S. Fidelity, ete., Co., 145 La. 364, 
82 S 372; jlliams v. U. S. Fidelity, 
- ete., Co., 105 Md. 490, 66 A 495. (4) 
Neglect of precautions to detect de- 
fault. Louisville, etc., R. Co. v. w.c8: 


Fidelity, etce., Co., 125 Tenn. 658, 148 
SW 671. (5) Prompt notice of de- 
fault. Los Angeles Athletic Club v. 
U. S. Fidelity; ete, Co., (Cal. <A.) 
183 P 174. (6) Shortage in accounts. 
U. S. Fidelity, ete., Co. v. Batesville 
Bank, 87 Ark. 348, 112 SW 957. 

[g] Evidence as to execution of 
policy held insufficient. — Fidelity, 
cae Co. v. Yoder, 63 Kan. 880, 64 P 
,{h] Evidence held insufficient to 
Overcome employee’s testimony as to 
whom a loan made.—Lion Bonding, 


étce;, » Co.” Vv. / Capital FS Insi.,Co.,) 96 
Nebr. 51, 146 NW 1051. 
{i] Evidence held insufiicient to 


establish a cause of action on the 
ground of subrogation.—Lion Bond- 
Ing» ete; e@Coy vie Capital. jh ins. Co., 
96 Nebr. 51, 146 NW 1051. 

{jj Allegations in criminal infor- 
mation control as to the time of 
defalcation, where employee under 
bond pleaded guilty to the criminal 
charge and stated on his examination 
at time of making plea that it took 
place at that date. Armenia Lodge 
No. 97 v. U.S, Fidelity, etc., Co., 
(Wis.) 176 NW 68. 

[k] Proof of fraud or breach of 
trust is sufficient to warrant recov- 
ery without proof of embezzlement. 
Vilm Milling Co. v. Casualty, etce., 
Co., (Kan.) 180 P 782. 

34. Fidelity, etc., Co. v. Colorado 
Ice, etc., Co., 45 Colo. 443, 103 P 383; 
Home Sav. Bank v. Massachusetts 
Bonding, etc., Co. 19 Ga, A. 352, 91 
SE 494; McIntyre v. American Surety 
Co., 97 Kan. 629, 156 P 690; Kansas 
State Mut. Hail Assoc. v. Title Guar- 
antee, ete. Co., 97 Kan. 271, 155 P 


ibpye 

[a] Embezzlement or larceny.— 
In an action on a policy indemnify- 
ing against embezzlement or larceny 
by an employee a preponderance of 
evidence as to the embezzlement or 
larceny is sufficient. Fidelity, etc., 
Co. v. Colorado Ice, ete., Co., 45 Colo. 
443, 103 P 383. j 

35. National Surety Co. v. Wil- 
liams, 74 Fla. 446, 77 _S 212; Vilm 
Milling Co. v. Kansas Casualty, etc., 
Co., (Kan.) 180 P 782; McIntyre v. 
American Surety Co., 97 Kan. 629, 156 
P 690. 

[a] echnical proof of fraudulent 
acts as required in criminal prose- 
cutions for embezzlement or larceny 
is not necessary. Delaware State 
Bank v. Colton, 102 Kan. 365, 170 P 
992. 

36. Miller v. Massachusetts Bond- 
ing, etc., Co., 287 Pa. 182, 93 A 320, 
LRA1915D 615. : 

37. Fidelity, etc., Co. v. Hickhoff, 
63 Minn..170, 65 NW 351, 56 AmSR 
464, 30 LRA 586. : 

38. ual ed Pitts, 78 
Miss. 837, 38 S g 

39. See Trial [38 Cyc 1511 et seq]. 

40. Dixie F. Ins. Co. v. American 
Bonding Co., 162 N. C. 384, 78 gE 
430 


41. U. §.—45tna Indemn.: Co. v. 
Farmers’ Nat. Bank, 169 Fed. 737, 95 
CCA 169 [certiorari den 215 U.S. 601, 
30 SCt 401, 54 L. ed. 344]. 

Ga.—Columbus Home Sav. Bank v. 
Massachusetts Bonding, etc., Co., 19 
Ga. A. 852, 91 SE 494. 3 

Kan,—Kansas State Mut. Hail 


Conv We 
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as to the facet and extent of his liability to such 
company is void, as against public policy,” but there 
is authority to the contrary.*® 

K.° Trial—1. 
Fact. In actions upon fidelity contracts, as in other 
civil cases,?® questions of law are for the determina- 
tion of the court; 4° while on the other hand ques- 
tions of fact or of mixed law and fact are ordinarily 
to be determined by the jury under proper instrue- 
tions from the court.*? 
substantial compliance with promissory representa 
tions in an application for fidelity insurance is for 


Questions of Law and 


Whether there has been a 


Assoc. v. Title Guaranty, etc., Co., 97 
Kan. 2710-156 P13. 

Ky.—U. S. Fidelity, ete. Co. v. 
Shepherd's Home Lodge No. 2, 163 
Ky. 706, 174 SW 487; U. S. Fidelity, 
ete., Co. v. Citizens’ Nat. Bank, 147 
Ky. 285, 810, 148 SW 997, 145 SW 


450; UU.) (Seo Fidelity, : ete; Conve 
Blackly, 117 Ky. 127, 77 SW 709, 25 
KyL 1271. 


Minn,—Great Northern Express Co. 
v. National Surety Co., 113 Minn. 162, 
129 NW 127, 31 LRANS 775. 

Miss.—Maryland Casualty Co. v. 
Laurel Oil, etc., Co., 116 Miss. 283, 
76 S 875. E 

N. J.—National Union F. Ins. Co. v. 
Empire State Surety Co., 80 N. J. L. 
405, 78 A 164. 

N. Y.—Marcus v. Maryland Fidel- 
ity, ete., Co., 145 NYS 49. 

Tenn.—Hunter v. U. S._ Fidelity, 
ete; Co., 129. Tenn, 572,:167.SW 692. 

{a] Thus it has been held proper 
the jury to determine: (1) 
Whether any representations induc- 
ing execution of bond were true or . 
untrue, and whether statements were 
So material as to vary the nature and 
character of risk. Columbus Home 
Sav. Bank vy. Massachusetts Bonding, 
etc., .Co., 19, Ga. A., 352; 91,.SH 494, 
(2) Whether the employer had rea- 
son to suspect employee, and whether 
he used reasonable care to ascertain 
his dishonesty. U. S. Fidelity, ete., 
Co. v. Citizens’ Nat. Bank, 147 Ky. 
285, 1483 SW 997. (3) Whether rea- 
sonably proper monthly examina- 
tions of an employee’s books were 
made. Title Guaranty, ete., Co. v. 
Nichols, 224 U. S. 346, 32 SCt 475, 
56 L.-ed. 795 [aff 12 Ariz. 405, 100 
P 825]. (4) Whether the officers of 
assured knew or ought to have known 
that the acts of a cashier were dis- 
honest. Aitna Indemn. Co. v. Farm- 
ers’ Nat. Bank, 169 Fed. 737, 95 CCA 
169 [certiorari den 215 U. S. 601, 30 
SCt 401, 54 L. ed. 344]. 

[b] Good faith.—(1) Questicns of 
assured’s good faith in applying for 
a renewal, and whether it had used 
due care to learn of any default in 
duty by its officer, are for the jury. 
U. S. Fidelity, etc., Co. v. Shepherd’s 
Home Lodge No. 2,,163 Ky. 706, 174 
Sw :487. (2) The good faith of a 
bank in certifying in contemplation 
of the renewal of the cashier’s bond 
that its accounts have just been ex- 
amined and found correct is a ques- 
tion for the jury in an action on the 
new bond, where there is evidence 
that due diligence was used in mak- 
ing the examination, although it 
failed to disclose discrepancies cov- 
ered up by false entries or other 
bookkeeping devices. Title Guaranty, 
etc., Co. v. Nichols, 224 U. S. 346, 32 
SCt 475, 56 L. ed. 795 [aff 12 Ariz. 
405, 100 P 825]. (3) Whether the 
employer should have mentioned in 
his application for an indemnity bond 
an advance made to the employee 
and whether failure to mention it 
was from bad faith is for the jury. 
Kansas State Mut. Hail Assoc. v. 
Title Guaranty, etc., Co., 97 Kan. 271, 


155 P 13 [reh den 97 Kan. 651, 156 
Pewio7 
[c] Negligence.—Where an em- 


ployer is indemnified against the neg- 
gligence of his employee, it is a ques- 


de> [25 C.3) FIDELITY 
the jury.42 Whether the employer had knowledge 
that the employee was dishonest or unfaithful may 
be a question for the jury.42 Whether timely notice 
of a loss *4 or a default 4° was given has been held a 
question for the jury, unless the lapse of time is so 
long as to be obviously a noncompliance with the 
fidelity contract.4® But it has also been held that, 
where the facts are undisputed, it becomes a ques- 
tion of law to be passed upon by the court as to 
whether or not a delay in notifying the insurer is 
unreasonable.** 

[§ 31] 2. Instructions. The rule as to framing 
and submitting instructions applicable in civil eases 
generally ** govern as to instructions in actions to 
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recover upon fidelity insurance contracts; thus in- 
structions must not be misleading,4® confusing,°° 
inadequate,*! or conflicting.®? Requested instructions 
which are not appropriate to the issues presented or 
are so involved as to be of doubtful help to the jury ‘ 
are properly refused.®* Where, in an action on a 
contract of indemnity against loss by or through the 
culpable negligence of an employee, a loss has oe- 
curred, which it is claimed resulted from such negli- 
gence, it is not-error to refuse defendant’s requests 
to charge respecting culpable negligence after the 
court, in its general charge, has correctly and fully 
instructed the jury on that subject.5* 


XI. AMOUNT OF RECOVERY 


[§ 32] Where a fidelity bond secures faithful- 
ness in holding, transmitting, and paying over 
moneys received on deposit and for its transmission 


to foreign countries and the person whose faithful-, 


ness is insured absconds, the insurer’s liability to 
all of the absconder’s creditors is limited to the 
amount of the bond,®* and this amount constitutes 
a-fund for the payment of the creditors pro rata, 
and is to be distributed among them equitably ac- 
cording to their respective claims.°¢ From the 
amount of an employee’s shortage, existing and 
known at the time of notification to the insurer, an 
amount subsequently recovered from the resources 
of the employee is properly deducted.57 But the 
amount represented by the employee’s shortage and 
properly reported to the insurer cannot be reduced 
’ by the amount of a recovery by the employer of a 
portion of an amount subsequently taken, which was 
not within the insurance contract because of the 
employer’s failure to notify immediately the insurer 


upon knowledge of his loss.5* The amount for which . 
the insurer is liable and for which recovery may be 
had under a renewal is not affected by the amount 
of liability recoverable under the original poliey,®® 
and vice versa,®° under the rule that a renewal is a 
distinet and separate contract from the original 
policy.®1 ' 
Penalty for delayed payment. Statutes providing 
for damages and attorney’s fees, where an insur- 
ance company has vexatiously refused to pay the 
loss,*° have been held applicable to fidelity con- 
tracts.®* 

Finding as to amount. Although the ccurt ‘has 
the right to arrive at an estimate of an employee’s 
misappropriation, which consists largely of consum- 
ing the employer’s stock of liquors, by an approx- 
imation of the daily articles consumed, a finding 
which does not show what proportion of the value 
taken by the employee accrued prior to the discovery 
of his dishonest acts is insufficient. 


XII. SUBROGATION TO RIGHTS OF INSURED “ 


[§ 33] The general rule that the insurer, on pay- 


tion for the jury whether, under all 
the facts which the evidence tends 
to show, the latter omitted to do any- 
thing in connection with the duties 
pertaining to his position which a 
man of crdinary prudence would usu- 
ally do in his own affairs of like im- 
portance. Great Northern Express 
Co. v. National Surety Co., 113 Minn. 
162, 129 NW 127, 31 LRANS 775, 

42. Title Guaranty, etc, Co. v. 
Nichols, 224 U. S. 346, 32 SCt 475, 56 
L. ed. 795 [aff 12 Ariz.. 405, 100 P 
825]; U. S. Fidelity, ete., Co. v. Foster 
Deposit Bank, 148 Ky. 776, 147 SW 
406; St. Louis Police Relief Assoc. 
v. American Bonding Co., 197 Mo. 
A. 430, 196 SW 1148; Hunter v. U. S. 
Fidelity, etc., Co., 129 Tenn. 572, 167 
SW 692. 

43. National Union F. Ins. Co. v. 
Empire State Surety Co., 80 N. J. L. 
405, 78 A 164. 

44. National Surety Co. v. West- 
on Pac. R. Co., 200 Fed. 675, 119 CCA 

i 

45. Employers’ Liability Assur. 
Corp. v. Stanley Deposit Bank, 149 
Ky. 735, 149 SW 1025; Fidelity, etc., 
Co. v. Western Bank, 94 SW 3, 29 
KyL 639; Rankin ’v. U. S. Fidelity, 
ete., Co., 86 Oh. St. 267, 99 NE 314; 
Remington v. Maryland Fidelity, 
ete:, Co., 27 Wash. 429, 67 P 989. 

46. Employers’ Liability Assur. 
Corp. v. Stanley Deposit Bank, 149 
Ky. 735, 149 SW 1025; Fidelity, etce., 
Co. v. Western Bank, 94 SW 3, 29 
KyL 639. 

47. Dixie F. Ins. Co. v, American 
Be eding Co.; (162. .N. C. 384, 78: SE 
30. 


48. See Trial [38 Cye 1595 et seq]. 
49. Title Guaranty, ete, Co. v. 
Nichols, 12 Ariz. 405, 100 P 825. 


[a]. Rule applied.—In an action 
on a bond guaranteeing the honesty 
of the cashier of a bank, issued on an 
application, stating that the cash- 
ier’s accounts had been examined, and 
had been found correct, an instruc- 
tion that, if the statement of the 
bank was “untrue,” there could be no 
recovery for any defalcation was mis- 
leading, as leading the jury to apply 
the word “untrue” to the correctness 
of the cashier’s accounts, instead of 
applying it to the statement of ex- 
amination. Title Guaranty, ete., Co. 
v. Nichols, 12 Ariz. 405, 100 P 825. 

50. Kansas State, ete, Assoc. v. 
Title Guaranty, etc., Co., 97 Kan. 271, 
155 P 13 [reh den 97 Kan. 671, 156 P 


GtOds 

51. Danvers Sav. Bank v. National 
purty. Co., 166 Bed. 671, 92 4CCA 
424. 

52. Fidelity, ete., Co. v. Colorado 
tees ete., Co., 45 Colo. 443, 108 P 
38 ; 


{a]_ Instruction held not conflict- 
ing.—In an action on a policy of in- 
demnity against default of an em- 
ployee, an instruction that the bur- 
den rested on plaintiff to show that 
the employee collected money belong- 
ing to plaintiff for which he failed to 
account, and another instruction im- 
posing on defendant the burden of 
showing defense that the money al- 
leged to have been embezzled was 
not embezzled, but was used by the 
employee while acting as a solicitor 
of business for plaintiff, were not 
conflicting. Fidelity, ete, Co. of 
Maryland vy. Colorado Ice, ete., Co., 
45 Colo. 443, 103 P 383. 

53. Pearson vy. U. S. Fidelity, ete., 
Co., 1388 Minn. 240, 164 NW 919, 

54. City Trust, ete.,. Co. v.:Fidel- 


ing to the assured the amount of the loss, is subro- 


ity, etc.,=Co., 58 App, Div. 18, 68 
NYS 601 [aff 171 N. Y. 666 mem, 
64 NE 1119 mem]. 

55. Illinois Surety Co. v. Mattone, 
138 App. Div. 173, 122 NYS 928. 

56. llinois Surety Co. v. Mattone, 
138 App. Div. 173, 122 NYS 928. 

57. Alabama Fidelity, etc., Co. v. 
Alabama Penny Sav. Bank, 200 Ala. 
337, 76 S 103. f 

58. Alabama Fidelity, etc., Co. vy. 
Alabama Penny Say, Bank, 200 Ala. 
337, 76 S 1038. 

59. Maryland Casualty Co. v. 
Montgomery First Nat, Bank, 246 


Fed. 892, 159 CCA 164 [certiorari 
den 246 U. S. 670, 38 SCt 345, 62 
L. ed. 931]., 


60. Maryland Casualty Co. v. 
Montgomery First Nat. Bank, 246 
Fed, 892, 159 CCA 164 [certiorari den 
Pee S. 670, 38 SCt 345, 62 L. ed. 

61. See supra § 16. 

62. See statutory provisions. 

[a] The Texas statute (Vernon’s 
Sayles Civ. St. Annot. [1914] art 
4955), which provides that all the 
provisions of the laws applicable to 
life, fire, ete., insurance shall apply 
to other forms of insurance, being 
void because in conflict. with Const. 
art 3 § 35, relating to the title of 
bills, damages, and attorneys’ fees 
for delay in payment of a fidelity: 
insurance claim cannot be awarded. 
Western Indemn. Co. vy. Free and Ac- 
cepted Masons, (Ciy. A.) 198 SW 1092. 


63. _State v. Chicago Bonding, ete., — 


Co.,' 279 Mo. 585, 215 Sw 20. 

64. Los Angeles Athletic Club vy. 
U.. Si, Midelity, ete iGo... (CalucAc) 
ES3eP 174, : 

65. See Subrogation [37 Cye 402 
et seq]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a re 
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gated in a corresponding amount to the assured’s 
right of action against any other person responsible 
for the loss is applicable to fidelity insurance con- 
tracts.“ Where insurer has indemnified an em- 
ployer for a loss sustained by reason of the dis- 
honesty or infidelity of an employee, the insurer 
then stands in the shoes of the employer and has 
the right to be subrogated to all the rights of 
the employer in the prosecution of the dishonest 
employee.*? Jt has been held, however, that, where 
an employer has recovered on a fidelity bond by 
reason of his employee appropriating his money 
deposited in a bank by raising checks, the insurer 
is not entitled to subrogation to any right of action 
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of the employer against the bank.®* Generally 
speaking, the right of subrogation does not arise 
primarily from any terms of the fidelity contract.®° 
For while it frequently happens that provision is 
made for it in the policy, yet the right exists 
irrespective thereof.7? Where the bond was exe- 
cuted at the request. of an employee whose honesty 
was to be guaranteed, his obligation to indemnify 
the insurer is coextensive with that of the insurer 
to reimburse the assured and any provisions in the 
bond as to proof of liability binding on the in- 
surer are equally binding on such employee in an 
action brought by the insurer against him to recover 
indemnity for what it has paid on his behalf." 


XIII. REINSURANCE 


_ [§ 84] A fidelity company may, like companies 
issuing policies for any other form of insurance, 
reinsure the whole or any part of its risks,7? and 
may place such reinsurance with companies of its 
own selection,’* and upon such terms as may be 
agreed upon with them.’® The general rule that 
an insurer may recover from the reinsurer before 
the former has actually paid the insured *® has been 
applied to fidelity contracts.77 The question whether 
a provision in a contract whereby a bonding com- 
pany reinsures a guaranty company is a condition 
or a limitation of liability is to be determined upon 
a full consideration of the subject matter of the 


contract and the object sought to be accomplished 
by the parties who executed it and the motives and 
inducements which led them to deal with each 
other.78 Where defendant contracts to indemnify 
plaintiff for a portion of any sum it may become 
liable to pay under its bond to indemnify an em- 
ployer against any loss by reason of the culpable 
negligence of an employee, payment under the bond 
to be made at the expiration of a prescribed period 
after satisfactory proof of loss is furnished, plain- 
tiff may waive the condition as to the time of pay- 
ment and pay the loss at once without affecting its 
right to recover from defendant." 


*FIDES EST OBLIGATIO CONSCIENTI4 ALI- 
CUJUS AD INTENTIONEM ALTERIUS.' 
FIDES SERVANDA.?’ 


66. U. S. U. S. Fidelity, etc., | est employes. 


The case 


FIDES SERVANDA EST; SIMPLICITAS JU- 
RIS GENTIUM PRAVALEAT.* 


is largely ;)antee, ete, Co. 17 Ont. L. 95, 112, 


v. 
Co., 247 Fed. 16, 159 CCA 234; Bate- 
man v. Sarbach, 89 Kan. 488, 132 P 
169; General R. Signal Co. v. Title 
Guaranty, ete., Co., 203 N. Y. 407, 96 
NE 734 [aff 139 App. Div. 925 mem, 
123 NYS 1117 mem]; Crown Bank v. 
London Guarantee, ete., Co., 17 Ont. 
L. 95, 12 OntWR 349. 

67. London Guaranty, 
Geddes, 22 Fed. 639, 640. 

“The only question raised is 
whether this shows such a case of 
fraud as justifies the issue of a 
capias. It is very clear there would 
be no liability for the amount claimed 
in this case but for the embezzle- 
ment of the defendant as charged. 
If this defendant had faithfully and 
honestly performed his duty to the 
railway company, the plaintiff would 
have had no cause of action against 
him; and I take it there can be no 
legal difference in the relation which 
this guaranty company sustains to 
the defendant, and the relation which 
a surety on his bond would have sus- 
tained. If he had asked a person 
to become surety on his bond, and 
then embezzled the money of his em- 
ployer, and the surety had been com- 
pelled to pay it, it would not lie in 
the mouth of the defendant to say 
that the liability to the surety did not 
arise out of a fraud. I find no spe- 
cial authority on this question. This 
class of contracts is new, and I do 
not find that they have been very 
much before the courts as yet; but 
it seems to me so clear there is 
hardly room for a doubt that there 
would have been no right of action 
but for the fraud of the defendant, 
and it seems to me his surety should 
have the same remedy as the orig- 
inal employer would have. The 
surety stands in the shoes of the em- 
ployer, and has a right to be subro- 
gated to all the rights of the em- 
ployer in the prosecution of dishon- 


etc., Co.’ v. 


——— 


*By Juan D. MIRANDA (Fides Hst 
elusive except the Spanish words 


.ested in their earnings, 


analogous to the very numerous class 
of cases that occur in our admiralty 
courts, where insurance companies 
are subrogated to the place of the 
insured in cases of fraud or negli- 
gence on the part of other parties, 
whereby losses occur to ships for 
which an insurance company is lia- 
ble and compelled to pay under its 
policies. Further than that, it seems 
to me there is a principle of public 
interest involved in this question 
that should entitle this plaintiff to 
all the remedies that the employer 
would have. We all know that in 
eases of large corporations, whose 
sole business it is to make, handle, 
and disburse money for the benefit of 
their stockholders, or parties inter- 
if they get 
their money from the sureties of 
their dishonest employes, they will 
not prosecute the employe either 
civilly or criminally. They will sim- 
ply stand on their bond, and, if they 
get the money from the surety, they 
leave the punishment of the dishon- 
est servant to the man who has suf- 
fered, rather than spend their money 
in prosecutions which either directly 
or indirectly may punish the wrong- 
doer; and inasmuch as we know that 
it is almost the universal custom 
for bankers, railroad companies, and 
all large corporations, employing nu- 
merous agents and servants, who 
handle their funds in one capacity 
or another, to exact a bond, whether 
it may be such a policy as this or 
the ordinary bond, it seems to me the 
common dictates of public policy 
should give to the sureties of such 
employes the same remedy that the 
defrauded ermployer would have.” 
Per Blodgett, J., in London QGuar- 
anty, etc., Co. v. Geddes, supra, 

68. American Bonding Co. v. First 
Nat. Bank, 85 SW 190, 27 KyL 393. 

69. Crown Bank y. London Guar- 


Obligatio Conscientiz Alicujus Ad 
and phrases). 


12 OntWR 349 [quot Frost Guaranty 
Ins. p 453]. 

70. Crown Bank v. London Guar- 
antee,. ete. YCos 17%) Ont, Li. 95, e1al2, 
12 OntWR 349 [quot Frost Guaranty 
Ins. p 453]. 

71. Fidelity, etc., Co. v. Hickhoff, 
63 Minn. i170, 65 NW 351, 56 AmSR 
464, 30 LRA 586. 


72. See Insurance; and other in- 
surance titles. 
iW. “Sv ) Midebity, © etes.) Conti. 


French Mut. Gen. Soc., 212 Fed. 620, 
129 CCA 156 [rev on other grounds 
203 Fed. 558]; Peo. v. National Surety 
Co., (Colo.) 188 P 653; American 
Bonding Co. v. U. S. Fidelity, etc., 
Cor, A131 Wea aal8 9 Sal 02 AS sho" 

74.03 Us SuuFidelity,wete;. Cot ty,. 
French Mut. Gen. Soc., 212 Fed. 620, 
129 CCA 156 [rev on other grounds 
203 Fed. 558]. 

75. Ws S.> Fidelity; -ete:, 2Comyv. 
French Mut. Gen. Soc., 212 Fed. 620, 
129 CCA 156 [rev on other grounds 
203 Fed. 558]. v 

76. See Insurance; and other in- 
surance titles. ! 

77. French Mut, Gen. Soc. v. U. S. 
Fidelity, etc., Co., 203 Fed. 558 [rev 
on other grounds 212 Fed. 620, 129 
CCA 156]. 

7g. American Bonding Co. v. U.S. 
Fidelity, etc., Co., 181 Md. 189, 102 
A 369. 

79. City Trust, etc., Co. v. Fidel- 
ity, ete., Co., 58 App. Div. 18, 68 
NYS 601 [aff 171 N. Y. 666 mem, 64 
NE 1119 mem]. 

1. A maxim meaning “A trust is 
an obligation of conscience of one 
to the will of another.” Black 
du, DD 

2. A maxim meaning “Good faith 
must be observed.” Bouvier L. D. 

[a] Applied in: McCoy v. Art- 
cher, 3 Barb. (N. Y.) 323, 330. 

3. A maxim meaning ‘Good faith 
is to be preserved; the simplicity of 


Intentionem Alterius—Finding  in- 
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FIDUCIA. Faith reposed.t 

FIDUCIAL. Having the nature of a trust.® 

FIDUCIARIO. The one to whom property is in- 
trusted by a testator for delivery to another.® 

FIDUCIARY.’ [§ 1] A. In General. A gen- 
eral definition of the word which is sufficiently com- 
prehensive to embrace all cases cannot well be 
given. The term is derived from the civil law.° 
It involves the idea of trust, confidence;1° it has 
been held to apply to all persons who oceupy a 
position of peculiar confidence toward others; it 
refers to the integrity, the fidelity, of the party 
trusted, rather than his credit or ability;2 it con- 
templates good faith, rather than legal obligation, 
as the basis of the transaction.13 

[§ 2] B. As a Noun. A trustee;!* one who 
holds a thing in trust for another.1 

[§ 3] ©. As an Adjective—1. In General. 
Analogous to a trust; having the characteristics of 
a trust ;*° holding or held or founded in trust;17 re- 
lating to, or founded upon, a trust or confidence.18 

[§ 4] 2. Fiduciary Bequest. 
law a disposition by which the testator prayed his 
heir or executor to deliver to some person either 


the law of nations should prevail.” 22. 


FIDUCIA—FIDUCIARY 


In the Roman- 


Crisfield v. State, 55 Md. 192, 


> 


the whole succession or a part thereof, or something 
in particular;!® a disposition by which the donee, 
heir, or legatee is charged to preserve for or return 
a thing to a third person;?° a bequest by which the 
testator requested his executor to restore either the 
whole inheritance or some particular thing to the 
person whom he named.”! 

[§ 5] 38. Fiduciary Debt. A debt founded or 
arising from some confidence or trust as distin- 
guished from a debt founded simply on contract.2? 

[§ 6] 4. Fiduciary Capacity.?? Cases may un- 
doubtedly occur in which it may not be easy to 
determine when such capacity exists.24 The term 
is not restricted to technical or express trusts;25 
it may include such offices or relations as those 
of agent,” attorney at law,?? broker,?® director of a 
corporation,?® executor,®° factor,?! ouardian,?? or in- 
deed anyone in whom is reposed a trust,?? such as 
is usually reposed in these persons in their ordi- 
nary or regular business.*¢ 

[§ 7] 5. Fiduciary Contract. An agreement by 
which a person delivers a thing to another on con- 
dition that he will return it to him.3® 


[§ 8] 6. Fiduciary Relation *°—a. In General. 


494, 509, 144 P 405. 


Bouvier L. D. [cit Story Bills § 15]. 


[a] Applied in: Pillans v. Van 
Mierop, 3 Burr. 1663, 1672, 97 Re- 
print 1035. 


4 Moffatt v. Fulton, 132 N.- Y. 
507, 515, 30 NE 992. 

5. Webster New Int. D. 

[a] “Fiducial office.’”—Moss 
Pew lott: 112 Ky. 121, 65 SW 153, 15 


6. Escriche Diccionario, See Fidei- 
Commissario ante p 1087. 

7. “Confidential” defined see 12 
Cr .pp 420, 

8. Smith v. Ogilvie, 127 N. Y. 143, 
27 NE 807. 

Smith vy. Ogilvie, 127 N. Y. 143, 
27 NE 807 [quot Bouvier L. D.] 

10. Stoll v. King, 8 HowPr (N. Y.) 
298, 299. See Svanoe v. Jurgens, 144 
Till. 507, 518, 383 NE 955 [quot Bou- 
vier L. D.J]; Smith v. Ogilvie, 127 
N. Y. 148, 148, 27 NE 807. 

11. Glover v. National Bank of 
Commerce, 156 App. Div. 247, 255, 
141 NYS 409 [cit Bouvier L. D.]. 

12. Stoll v. King, 8 HowPr (N. Y.) 
298, 299. See Smith v. Ogilvie, 127 
N. Y. 143, 148, 27 NE 807. 

13. Stoll v. King, 8 HowPr (N. Y.) 
298, 299. See Smith v. Ogilvie, 127 
Noo Ys. 143% 148,°27 NE 6807. 
Jurisdiction in suits on 
“bonds of fiduciaries.”—Under Const. 
(1890) § 161 conferring on the chan- 
cery court jurisdiction of suits on 
“bonds of fiduciaries,” the word 
“ fiduciaries’ embraces those and 
those only who are bound for the 
‘discharge of express trusts—techni- 
cal trusts, where bond is required to 
be given by law—and it does not in- 
clude those engaged in the execu- 
tion of trusts springing from con- 
tract.” Barnard v. Sykes, 72 Miss. 
297, 302, 18 S 450. 

14. Webster D. [quot Svanoe v. 
Jurgens, 144 Ill. 507, 513, 33 NB 955]. 


Vv. 
4, 


15. Webster D. [quot Svanoe v. 
Jurgens, 144 Ill. 507, 514, 44 NE 
955]. 

16. Black L. D. 

17. Webster D. [quot Svanoe v. 
geen: 144 ‘Til. 507, 518, 33° -NE 
55]. ; 

18. Black’ EL: D. 

19. Gortario v. Cantu, 7 Tex. 35, 


41 [cit Domat 
amble to tit 2]. 
20. Gortario 


Civ. L. book 4 pre- 


v. ‘Cantu, 7 ‘Tex. 35, 
41 [cit La. Civ. Code-art 1507]. 

21. Gortario v. Cantu, 7 Tex, 35, 
41 [cit Domat Civ. L book 4 pre- 
amble to tit 2]. 


194 (a debt due by an executor is a 
fiduciary debt). 
Discharge of fiduciary debts of 
bankrupt see Bankruptcy § 722. 
Fiduciary debt as ground of arrest 
see Arrest §§ 103-107. 
23. See cross reference infra note 
6 


Failure to account for money re- 
ceived in a fiduciary capacity as 
ground for arrest see Arrest §§ 103- 
LON: 

Fiduciary capacity within the 
meaning of the Bankruptcy Act sce 
Bankruptey § 722. 


24. Fowles v. Treadwell, 24 Me. 
317. 
25. Templeton v. Bockler, 73 Or. 


494, 509, 144 P 405, 409 [cit Black L. 
D.]. To like effect Mallory v. Mal- 
lory Wheeler Co., 61 Conn. 131, 138, 
23 A 708. 

26. Britton v. Ferrin, 171 N. Y. 
235, 242, 68 NE 954; Goodrich v. Dun- 
bar, 17 Barb. (N. Y:) 644, 646 [quot 
Turner v. Thompson, 2 AbbPr (N. 
Y.) 444, 445; Duguid v. Edwards, 32 
HowPr (N. Y.) 254, 257; Frost v. 
McCarger, 14 HowPr (N. Y.) 181, 
137]. To like effect Mallory v. Mal- 
lory Wheeler Co., 61 Conn. 131; 138, 
23 A 708. See Agency § 3538. 

27. Templeton vy. Bockler, 73 Or. 
494, 509, 144 P 405. See Attorney and 
Client § 211. 

28. Goodrich v. Dunbar, 17 Barb. 
(N. Y.) 644, 646 [quet Turner v. 
Thompson, 2 AbbPr (N. Y.) 444, 445; 
Duguid v. Edwards, 32 HowPr (N. 
Y.) 254, 257; Frost v. McCarger, 14 
HowPr (N. Y.) 131, 137]. See Brokers 
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29. Allen-Foster-Willet Co.’s Pet., 
227 Mass. 551, 556, 116 NE 875; 
Templeton v. Bockler, 78 Or. 494, 509, 
144 P 405. To like effect Mallory v. 
Mallory Wheeler Co., 61 Conn. 131, 
138, 23 A 708. See Corporations 
§ 1866. : 

30. Templeton v. Bockler, 73 Or. 
4947 509)“ 144 "PP 405S) "Te. lke 
effect Mallory v. Mallory Wheeler 
Cox. "61 “Conni) 131 putes) 328 esAu 708 
Pieey ee and Administrators 

31. Britton v. Ferrin, 171 N. Y. 
235, 242, 63 NE 954; Goodrich v. 
Dunbar, 17 Barb. (N. Y.) 644, 646 
{quot Turner vy. Thompson, 2 AbbPr 
(N. Y.) 444, 445; Duguid v. Edwards, 
32 HowPr (N. Y.) 254, 257; Frost v. 
McCarger, 14 HowPr (N. Ned isco, 
137]. See Factors § 5. 

32. Templeton v., Bockler, 73 Or. 


To like. effect 
Mallory v. Mallory Wheeler Co., 61 
Conn. 131, 1388, 23 A 708. See Guar- 
dian and Ward [21 Cyc 101f. 

33. Goodrich v. Dunbar, 17 Barb. 
(N. Y.) 644, 646 [quot Turner vy. 
Thompson, 2 AbbPr (N. Y.) 444, 445; 
Duguid v. Edwards, 32 HowPr (N. 
Y.) 254, 257; Frost v. McCarger, 14 
HowPr (N. Y.) 131,137]. See Hus- 
band and Wife [25 Cyc 1IT19 73> Part- 
nership [30 Cye 438]: Trusts [39 
Cye 17]. 

[a] “The words, ‘any fiduciary 
character,’ are not more comprehen- 
sive than the words ‘any other fidu- 
Clary .cCapacity.’”” Woolsey v. Cade, 
54 Ala. 378, 381, 25 AmR 711. 

34. Goodrich v. Dunbar, 17 Barb. 
(CN. Y.) 644, 646 [quot Turner v. 
Thompson, 2 AbbPr (N. Y.) 444, 445: 
Duguid v. Edwards, 32 HowPr (CN. 
Y.) 254, 257; Frost v. McCarger, 14 
HowPr GN: Y; pasaeya sae 

[a] “A person is said to act or to 
receive money or contract a debt in 
a fiduciary capacity when the busi- 
ness which he transacts or the 
money or property which he handles 
is not his own or for his own bene- 
fit, but for the benefit of another per- 
son to whom he stands in a relation 
implying and necessitating great con- 
fidence and trust on the one part and 
a high degree of good faith on the 
other.” Templeton v. Bockler, 73 
Or. 494, 508, 509, 144 P 405. 

[b] “Where one intrusts his prop- 
erty to another for a particular pur- 
pose, it is received in a fiduciary ca- 
pacity, and when turned into money 
that is also received in the same ca~ 
pacity.” Britton v. Ferrin, 171 N. Y. 
235, 242, 638 NE 954. 

35. Bouvier L. D. [quot Smith v. 
Sur anes LAT PING YE VAST TASS OTE 


386. Generally see Agency §§ 1, 
353; Attorney and Client § 211; 
Brokers §§ 34-42; Executors and Ad- 
ministrators § 387: Factors Sethi 
Guardian and Ward [21 Cryo iLO 
Husband and Wife [21 Cyc LES Ts. 
Partnership [380 Cyc 438]; Trusts [39 . 
Cye 17}. 

As affecting validity of: 

Contract see Contracts §§ 331-337. 
Deed see Deeds §§ 168-171. k 
Will see Wills [40 Cyc 1148]. 

Persons in: 

Arrest in civil action for fraudulent 

act by see Arrest §§ 103-107. 
Discharge from debt created by see 

Bankruptey § 722; Insolvency [22 

Cye 1845]. 


For later cases, developments and changes in the law see cumulative Annotations, 


same title, page and note number. 


It is difficult to define the term 


tion;’’ 7 it is a very broad one.38 


[§ 9] b. When It Exists. It 


which, if a wrong arises, the same remedy exists 
against the wrongdoer on behalf of the principal 
as would exist against a trustee on behalf of the 
The relation may exist under a 


cestui que trust.?° 
great variety of circumstances ;*° 


cases where there has been a special confidence 
reposed in one who in equity and good conscience 


is bound to act in good faith, and 


to the interests of the one reposing the confidence.* 
It arises wherever a trust, continuous or temporary, 
is specially reposed in the skill or 
other,** or the property ** or pecuniary interest,*4 
in the whole or in a part,*® or the bodily custody 4¢ 
of one person is placed in the charge of another.*? 


Courts of equity have refused to 
to the circumstances out of which 


ai aves emont by see Embezzlement 


Transaction between: 

As creating: 

Constructive trust see Trusts [39 
Cye 182]. 

Resulting trust see Trusts [39 
Cye 148]. 

When fraudulent as to creditors 
see Fraudulent Conveyances [20 
Cyc 601]. 

Disclosures of communication be- 
tween persons in, on trial of cause 
see Witnesses [40 Cyc 2352]. 

“Confidential relation” synonymous 
see 12 C. J. p 421. 

37. McKinley v. Lynch, 58 W. Va. 
44, 51: SE 4 [quot 1 Bigelow Frauds 


invariable rule can be laid 
down by which to determine the 
existence of a fiduciary relationship.” 
Koehler v. Haller, 62 Ind. A. 8, 112 
NE 527, 528. : 

“The law is as cautious in defining 
a fiduciary relation in the sense in 
which we are now using that term 
as it is in limiting by definition the 
boundaries within which fraud may 
be pursued.” Studybaker v. Cofield, 

' 159 Mo. 596, 612, 61 SW 246. 
. 838. 2 Pomeroy Eq. Jur. (3d ed) 
§ 955 [quot Thomas v. Whitney, 186 
Ill. 225, 230, 57 NE 808 (quot Stahl 
v. Stahl, 214 Ill. 131, 137, 73 NE 319, 
105 AmSR 101, 68 LRA 617, 2 Ann 
Cas 774; Mayrand v. Mayrand, 194 
Tll. 45, 48, 61 NW 1040 [quot Beach 
v. Wilton, 244 Ill. 413, 422, 91 NE 
492]; Ewing v. Ewing, 33 Okl. 414, 
126 P 811)]}. 

39. Smith v. Smith, 222 Mass. 102, 
105, 109 NE 830; In re West of Eng- 
land, ete., Bank, 11 Ch. D. 1772, 778 
{quot Central Nat. Bank v. Connecti- 
eut Mut. L. Ins. Co., 104 U. S. 54, 68, 
26 L. ed. 693]. 

40. Curtis v. Armagast, 158 Iowa 
507, 138 NW 8738, 878. ; 

41. Dick v. Albers, 243 Ill. 231, 
236, 90 NE 683, 134 AmSR 369. To 
like effect Bacon v. Soule, 19 Cal. A. 
428, 434, 126 P 384; Hemenway v. 
Abbott, 8 Cal. A. 450, 97 P 190, 195; 
Fricker v. American Mfg., etc., Co., 
124 Ga. 165, 175, 52 SE 65; Mors v. 
Peterson, 261 Ill. 532, 536, 104 NE 
216; Beach v. Wilton, 244 Ill. 4138, 
422, 91 NE 492; Hensan v. Cooksey, 
237 Ill. 620, 86 NE 1107, 1109, 127 
AmSR 345; Bishop v. Hilliard, 227 
Tll. 382, 387, 81 NE 403; Calkins v. 
Worth, 215 Ill. 78, 74 NE 81; Irwin 
v. Sample, 213 Ill. 160, 167, 72 NE 
687 [quot 2 Pomeroy Eq. Jur. (3d 
ed) § 947]; Walker v. Shepard, 210 

Tll. 100, 71 NE 422; Thomas v. Whit- 
ney, 186 Ill. 225, 57 NE 808; Svanoe 
v. Jurgens, 144 Ill. 507, 33 NE 955; 
Roby v. Colehour, 135 Ill. 300, 337, 
25 NE 777; Koehler v. Haller, 62 Ind. 
A. 8, 112 NE 527, 528; Dawson v. Na- 
tional L. Ins. Co., 176 Iowa 362, 157 
NW. 929, LRA1916E 878; Curtis v. 


FIDUCIARY 
‘‘fiduciary rela- 


is a relation in 


it exists in all 
with due regard 


integrity of an- 


set any bounds 
a fiduciary rela- 


Armagast, 158 Iowa 507, 138 NW 8735 


Meyer v. Reimer, 65 Kan. 822, 70 
869, 870; Fowles v. Treadwell, 24 
Me. 377; Ryan v. Ryan, 174 Mo. 279, 
73 SW 494; Studybaker v. Cofield, 159 
Mo. 596, 61 SW 246; Cowee v. Cor- 
nell, 75 N. Y. 91, 31 AmR 428; Beare 
v. Wright, 14 N. D. 26, 103 NW 632, 
69 LRA 409, 8 AnnCas 1057; Rowe 
v. Freeman, 89 Or. 428, 172 P 508, 
511, 174 P 727; McKinley v. Lynch, 
58 W. Va. 44, 51 SE 4, 9; Miranovitz 
EGSe) 163 Wis. 246, 252, 157 NW 
[a] Undue influence.—“There is a 
well defined distinction between un- 
due influence arising from _ acts 
which the law deems fraudulent, and 
undue influence resulting from fidu- 
ciary relations existing between the 
parties.” (Thomas v. Whitney, 186 
Tll. 225, 230, 57 NE 808 [quot Stahl 
Weustahl, 214 Ti) V3, 137, 73: NE e3l9, 
105 AmSR 101, 68 LRA 617, 2 AnnCas 
774; Mayrand v. Mayrand, 194 Ill. 45, 
61 NE 1040]. 

42. McKinley v. Lynch, 58 W. Va. 
44, oa 4, 9 [quot 1 Bigelow Frauds 
p 262]. 

43. McKinley v. Lynch, 58 W. Va. 
a odeT 4, 9 [quot 1 Bigelow Frauds 
p 262]. 

44, McKinley v. Lynch, 58 W. Va. 
at hae 4,9 [quot 1 Bigelow Frauds 
p 262]. 


45. McKinley v. Lynch, 58 W. Va. 
44, By SE 4, 9 [quot 1 Bigelow Frauds 
p 262]. 

46. McKinley v. Lynch, 58 W. Va. 
44,51 SE 4, 9 [quot 1 Bigelow Frauds 
p 262]. 

47. McKinley v. Lynch, 58 W. Va. 
44,51 SE 4, 9 [quot 1 Bigelow Frauds 
p 262]. ; 

48. : Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216. To like effect 2 
Pomeroy Eq. Jur. (8d ed) § 956 
{quot Beach v. Wilton, 244 Ill. 413, 
422, 91 NE 492; Roby v. Colehour, 
135 Ill. 300, 338, 25, NE 777]; Mc- 
Kinley v. Lynch, 58 W. Va. 44, 51 SE 
4 ' 


“The courts have always been care- 
ful not to fetter this useful jurisdic- 
tion by defining the exact limits of 
its exercise. Wherever two persons 
stand in such a relation that, while 
it continues, confidence is necessarily 
reposed by one, and the influence 
which naturally grows out of that 
confidence possessed by the other, 
and this confidence is abused, or the 
influence is exerted to obtain an ad- 
vantage at the expense of the con- 
fiding party, the person availing him- 
self of his position will not be per- 
mitted to retain the advantage, al- 
though the transaction could not 
have been impeached if no confiden- 
tial relation had existed.” Per Lord 
Chelmsford in Tate v. Williamson, 
i. R. 2 Ch.. 55, 61, [quot Roby_ v. 
Colehour, 135 Ill. 300, 3837, 25 NE 
777]. See Equity §§ 82-92. 
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| tion may spring.*® It not only includes all legal 
-relations,*® such as attorney and client,°° broker 
and prineipal,®* executor or administrator, and heir, 
legatee, or devisee,°? factor and principal,>* guardian 
and ward,** husband and wife,®> partners,®* princi- 
pal and agent,°” trustee and cestui que trust,®* but 
it extends to every possible case in which a fiduciary 
relation exists in fact,®® and in which there is con- 
fidence reposed on one side and resulting domination 
and influence on the other.®° 
every guardian, attorney, or priest, quia eo nomine, 
who is to be adjudged to hold a fiduciary relation 
with the party in regard to a particular subject ;* 
in some relations there must exist confidence of the 
one in the other,*? together with conditions extend- 
ing to the one an advantage over the other,®? and 
this may be by reason of the superior intelligence 
of the one over the other ** or a superior knowledge 


However, it is not 


49. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216. See cases infra 
notes 50-58. ‘ 

50. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216. See cases infra 
te 66-70; Attorney and _ Client 

51. See cases infra notes 66-70; 


Brokers §§ 74-42. 

52. See cases 
70; Executors 
§ 387. 

53. See cases infra notes 66-70; 
Factors § 5. 

54. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216. See cases infra 
notes 66-70; Guardian and Ward [21 
Cye 101]: 

55. See cases infra notes 66-70; 
Husband and Wife [25 Cye 1196]; 
Trusts [39 Cyc 136]. 

56. See cases infra notes 66-70; 
Partnership [30 Cyc 438]. 

57. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216. See cases infra 
notes 66-70; Agency § 353. 

58. See cases infra notes 66-70; 
Trusts [39 Cyc 17, 148, 182]. 

59. Mors v. Peterson, 261 Ill. 532, 
Bats 104 NE 216; and see infra note 

60. Mors vy. Peterson, 261 Ill. 532, 
536,104 NE 216. To like effect Robins 
v. Hope, 57 Cal. 493, 497; Hemen- 
way v. Abbott, 8 Cal. A. 450, 97 P 
190, 195; Beach v. Wilton, 244 Ill. 
413, 91 NE 492; Dick v. Albers, 243 
Ill. 231, 236, 90 NE 683, 134 AmSR 

> Meyer OoV iC) nvelmer, i. Oo Kaus 
870; Studybaker v. 

159 Mo. 596, 612, 61 SW 
2 Pomeroy Eq. Jur. (3d ed.) 
§ 956 [quot Beach v. Walton, 244 
Til. 418, 422, 91 NE 492; Roby 
v. Colehour, 135 Ill.. 300, 337,.25 NE 


777). 
Studybaker v. Cofield, 159 Mo. 
596, 612, 61 SW 246. 

[a] Question of fact in each case. 
—Studybaker v. Cofield, 159 Mo. 596, 
6138, 61 SW 246 (where it appeared 
that a niece was not the exclusive 
nurse of decedent, but merely as- 
sisted in taking care of him, al- 
though no other relative was pres- 
ent, she did not stand in a fiduciary 


infra notes 66— 
and Administrators 


relation). F 
62. Koehler v. Haller, 62 Ind. A. 
8; 112 NE :527,. 528. 
63. Koehler v. Haller, 62 Ind. A. 


8, 112 NE 527, 528. To like effect 
Yuster v. Keefe, 46 Ind. A. 460, 90 
NE (920, 922. 

“There must be not only confidence 
of the one in the other, but there 
must exist a certain inequality, de- 
pendence, weakness of age, of men- 
tal strength, business intelligence, 
knowledge of the facts involved, or 
other conditions giving to one advan- 
tages over the other.” Yuster v. 
Keefe, supra. 

64. Koehler v. Haller, 62 Ind. A. 
8, 112 NE 527, 528. 
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of the facts involved in a business transaction.© It 
is not necessary that the relation and duties involved 
be legal;°*° they may be either moral,* social,*® do- 
The origin of the 
confidence and the source of the influence are im- 


mestic,®°® or merely personal.7° 


material.71 


[§ 10] c. Effect of Relation. It is against public 
policy to allow persons occupying fiduciary rela- 
tions to be placed in positions in which there will 


be constant danger of a betrayal 


vigorous operation of selfish motives.?? 
well-settled equitable rule that anyone acting in 
a fiduciary relation shall not be permitted to make 


65. Koehler v. Haller, 62 Ind. A. 


8, 112 NE 527, 528. 


66. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216; Hensan vy. Cook- 
sey, 237 Ill. 620, 86 NE 1107, 1109, 


127 AmSR 3845; Miranovitz v. Gee, 163 
Wis. 246, 253, 157 NW 790; 2 Pome- 
roy Eq. Jur. (3d ed) § 956 [quot 
Beach v. Wilton, 244 Ill, 418, 422, 91 
NE 492; Roby v. Colehour, 135 111. 
1300, 338, 25 NE 777]. To like effect 
Hemenway v. Abbott, 8 Cal. A. 450, 
STS E190" 1955" Dick v.. Albers; 243 
Ill. 231, 236, 90 NE 683, 134 AmSR 
369; Stahl v. Stahl, 214 Ill. 131, 73 
NE 319, 321, 105 AmSR 101, 68 LRA 
617, 2 AnnCas 774; Irwin v. Sample, 
213 Ill. 160, 167, 72 NE 687*[quot 2 
Pomeroy Ea. Jur. (8d ed) § 947]; 
Walker v. Shepard, 210 Ill. 100, 110, 
71 NE 422; Mayrand v. Mayrand, 194 
Til. 45, 48, 61 NE 1040 [quot Beach 
Vaamvaiton, 244 8T1l, 41:3, 499.) "91 
NE 492]; Thomas v. Whitney, 186 Ill. 
225, 231, 57 NE 808 [quot 2 Pomeroy 
Eq. Jur. (8d ed) § 955];. Roby v. 
Colehour, 135 Ill. 300, 338, 25 NE 777; 
Studybaker v. Cofield, 159 Mo. 596, 
61 SW 246. 

“The fiduciary relation may exist 
wherever special confidence is re- 
posed, whether the relationship be 
that of blood, business, friendship, 
or association, by one person in an- 
other who are in a position to have 
and exercise or do have and exer- 
cise influence over each other.’ Daw- 
son v. National L. Ins. Co., 176 Iowa 
362, 376, 157 NW 929. To like effect 
Curtis v. Armagast, 158 Iowa 507, 
138 NW 873. 

[a] “A fiduciary relation may 
exist in the absence of a trust or 
agency.”——-Rowe v. Freeman, 89 Or. 
428, 437, 172 P 508, 174 P 727. 

[b] “The law regards the real 
rather than the nominal condition.”— 
Studybaker v. Cofield, 159 Mo. 596, 
613, 61 SW 246. 

67. Mors vy. Peterson, 261 Ill. 532, 
536, 104 NE 216; Hensan v. Cooksey, 
237 Ill. 620, 86 NE 1107, 1109, 127 
AmSR 345; Miranovitz v. Gee, 163 
Wis. 246, 253, 157 NW 790; 2 Pomeroy 
Eq. Jur. (3d ed) § 956 [quot Beach 
v. Wilton, 244 Ill. 418, 422, 91 NE 
492; Roby v. Colehour, 135 Ill. 300, 
339, 25 NE 777]. 

68. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216; Hensan v. Cooksey, 
237 Til. 620, 86 NE 1107, 1109, 127 
AmSR 345; Miranovitz v. Gee, 163 
Wis. 246, 253, 157 NW 790; 2 Pome- 
roy Eq. Jur. (3d ed) § 956 [quot 
Beach v. Walton, 244 Tll. 413, 422, 91 
NE 492; Roby v. Colehour, 135 II. 
300, 339, 25 NE 777]. 

69. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216; Hensan y. Cooksey, 
237 Til. 620, 86 NE 1107, 1109, 127 
AmSR 345; Miranovitz v. Gee, 163 
Wis. 246, 253, 157 NW 790; 2 Pome- 
roy Eq. Jur. (3d ed) § 956 [quot 
Beach v. Wilton, 244 Ill. 413, 422, 91 
NE 492; Roby v. Colehour, 135 Il. 
300, 339, 25 NE 777]. 

70. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216; Hensan v. Cooksey, 
237 Til. 620, 86 NE 1107, 1109, 127 
AmSR 345; Miranovitz v. Gee, 163 
Wis. 246, 2538, 157 NW 790; 2 Pome- 
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of trust by the 
It is a 


roy Eq. Jur. (3d ed) § 956 [quot 
Beach vy. Wilton, 244 Ill. 413, 422, 91 


NE 492; Roby v. Colehour, 135 Ill. 
300, 339,.25 NE 777). 
71. Hemenway v. Abbott, 8 Cal. 


A. 450, 97 P 190, 195; Dick v. Albers, 
243 Ill. 231,236, 90: NE 683, 134 
AmSR 369; Stahl y. Stahl, 214 Il. 
131, 73 NE 319, 321, 105 AmSR 101, 
68 LRA 617, 2 AnnCas 774; Irwin v. 
Sample, 213 Ill. 160, 72 NE 687 [quot 
2 Pomeroy Eq. Jur. (8d ed) § 947]; 
Mayrand v. Mayrand, 194 Ill. 45, 61 
NE 1040 [quot Beach v. Wilton, 244 
Ill. 413, 422, 91 NE 492]; Thomas v. 
Whitney, 186 Ill. 225, 226, 57 NE 808 
{quot 2 Pomeroy Eq. Jur. (3d ed) 
§ 955]; Studybaker v. Cofield, 159 
Mo. 596, 6138, 61 SW 246. 

72. Barnes v. Brown, 80 N. Y. 527, 
535 [mod 11 Hun 315, quot Carr v. 
Kimball, 153 App. Div. 825, 842, 139 
NYS 258, and cit San Remo Copper 
Min. Co. v. Moneuse, 132 NYS 570, 
571; Barr v. New York, etc., R. Co., 
125 N. Y. 268, 274, 26 NE 145; Pal- 
mer v. Cypress Hill Cemetery, 122 N. 
Y. 429, 435, 25 NE 983; Pierson v. 
MeCurdy, 33 Hun’ “GN? "Y,)" 520, “527; 
Poppenhusen v. Poppenhusen, 68 
Misc. 548, 125 NYS 269, 273]. 

73. Mallory v. Mallory Wheeler 
Co., 61. Conn? 131,137; 23) AW708; “To 
like effect Michoud v. Girod, 4 How. 
(U. S.) 508, 11 L. ed. 1076; Robins v. 
Hope, 57 Cal. 493, 497; Bacon v. 
Soule, 19 Cal. A. 428, 484, 126 P 384; 
Hemenway v. Abbott, 8 Cal. A. 450, 
97 P 190, 195; Disbrow v. Secor, 58 
Conn. 35, 18 A 981; Potter’s App., 56 
Conn. 1, 12 A 513, 7 AmSR 272; Clem- 
ent’s App., 49 Conn. 519; Candee v. 
Skinner, 40 Conn. 464; Caldwell v. 
Sigourney, 19 Conn. 37; Banks v. 
Judah, 8 Conn. 145; Fricker v. Ameri- 
cus Mfe.,ete., Co.’ 124 Ga. 165, 52 
SE 65; Mors v. Peterson, 261 Ill. 532, 
104 NE 216; Beach v. Wilton, 244 Il. 
413, 422, 91 NE 492; Dick v. Albers, 
243 Ill. 231, 236, 90 NE 683, 134 AmSR 
369; Hensan v. Cooksey, 237 Ill. 620, 
86 NE 1107, 1109, 127 AmSR 345; 
Bishop v. Hilliard, 227 Ill. 382, 387, 
81 NE 4038; Calkins v. Worth, 215 Ill. 
78, 74 NE 81; Irwin v. Sample, 213 
Ill. 160, 72 NE 687; Walker v. Shep- 
ard, 210 Ill. 100, 71 NE 422; Thomas 
v. Whitney, 186 Ill. 225, 230, 57 NE 
808 [quot Stahl v. Stahl, 214 Ill. 131, 
137, 73 NE 319, 105 AmSR 101, 68 
LRA 617, 2 AnnCas 774; Mayrand v. 
Mayrand, 194 Ill. 45, 48, 61 NE 1040; 
Ewing v. Ewing, 33 Okl. 414, 126 P 
811]; Svanoe v. Jurgens, 144 Ill. 507, 
33 NE 955; Roby v. Colehour, 135 Ill. 
300, 338, 25 NE 777; Koehler v. Hal- 
ler, 62 Ind. A. 8, 112 NE 527, 528; 
Yuster v. Keefe, 46 Ind. A. 460, 90 
NE 920; Dawson.v. National L. Ins. 
Co., 176 Iowa 362, 157 NW 929, LRA 
1916E 878, AnnCasi918B 230; Curtis 
v. Armagast, 158 Iowa 507, 138 NE 
873; Meyer v. Reimer, 65 Kan. 822, 
70 P 869, 870; Fowles v. Treadwell, 
24 Me. 377; Smith v. Smith, 222 Mass, 
102, 109 NE 830; Ryan v. Ryan, 174 
Mo. 279, 73 SE 494; Studybaker v. 
Cofield, 159 Mo. 596, 612, 61 SW 246; 
Barnes v. Brown, 80 N. Y. 527, 535 
[mod 11 Hun 315, quot Carr v. Kim- 
ball, 153 App. Div. 825, 842, 139 NYS 


~ 


use of that relation to benefit his own personal 
interest,7? except with the full knowledge and con- 
sent of the other person,’* and such other person 
must be in possession of all his powers before he 
can be bound by that knowledge or consent.’° When 
a fiduciary relation is established between parties, 
courts of equity scrutinize very closely any trans- 
action between the parties by which the dominant 
party secures any profit or advantage at the ex- 
pense of the person under his influence.’® All trans- 
actions between parties in this relation are pre- 
sumptively fraudulent and void.” 
FIEF. A term used in the Norman law to desig- 


253, and cit San Remo Copper Min. 
Co. v. Moneuse, 132 NYS 570; Barr 
v. New York, ete,; RicGos I250N, 2Y. 
268, 274, 26 NE 145; Palmer y. Cy- 
press Hill Cemetery, 122 N. Y. 429, 
435, 25 NE 983; Pierson v. McCurdy, 
33 Hun (N. Y.) 520, 527; Poppen- 
husen v. Poppenhusen, 68 Misc. 548, 
125. NYS 269, 273];, Cowee v. Cornell, 
75 N. Y. 91, 81 AmR 428;. Gardner v. 
Ogden, 22 N. Y. 327, 78 AmD 192; 
Beare v. Wright, 14 N. D. 26, 103 NW 
6382, 69 LRA 409, 8 AnnCas 1057; 
Rowe v. Freeman, 89 Or. 428, 172 P 
508, 174 P 727; McKinley v. Lynch, 
58 W. Va. 44, 58, 51 SE 4 [quot New- 
comb v. Brooks, 16 W. Va. 32]; Mir- 
anovitz v. Gee, 163 Wis. 246, 252, 157 
NW 790; In re West of England, etc., 
Bank, 11 Ch. D. 772, 778 [quot Cen- 
tral Nat. Bank v. Connecticut Mut. 
L. Ins. Co., 104 U. S. 54, 68, 26 L. ed. 
693]; 2 Pomeroy Eq. Jur. (3d ed) 
§§ 958, 959, 1050, 1077. 

[a] “The underlying thought is 
that an agent or other fiduciary 
should not unite his personal and his 
representative characters in the same 
transaction; and equity will not per- 
mit him to be exposed to the tempta- 
tion, or be brought into a situation 
where his own personal interests 
conflict with the interests of his 
principal and with the duties he 
owes to his principal.’ Mallory v. 
Mallory Wheeler Co., 61 Conn. 131, 
138, 28 A 708. 

As affecting validity of: 

Contract see Contracts §§ 331-337. 
Deed see Deeds §§ 168-171, 
Will see Wills [40 Cye 1148]. 

74. Meyer v. Reimer, 65 Kan. 822, 
70 P 869, 870. 

75. Meyer v. Reimer, 65 Kan. 822, 
70 P 869. 870. 

76. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216. And see cases supra 
note 73. 

77. Mors v. Peterson, 261 Ill. 532, 
536, 104 NE 216. See Smith v. 
Ogilvie, 127 N. Y..143, 148, 27 NB 
807 [aff 6 NYS 233 (aff 5 NYS 382)]. 
See McKinley v. Lynch, 58 W. Va. 44, 
51 SE 4. 

{a] Burden of proof.—(1) “Trans- 
actions between a party and one 
bearing a fiduciary relation to him 
are upon his motion prima facie 
voidable upon grounds of public 
policy, and the burthen of proof, the 
fiduciary relation being established, 
is upon the one receiving the benefit 
to show an absence of undue in- 
fluence, by establishing the fact that 
the party acted upon competent and 
independent advice of another, or 
such other facts as will satisfy the 
court that the dealing was at arm’s 
length, or he must show that the 
transaction was had in the most per- 
fect good faith on his part and was 
equitable and just between the 
parties, or, as some of the authori- 
ties say, that it was beneficial to the 
other party.” Thomas v. Whitney, 
186 Ill. 225, 2381, 57 NB 808: (2) 
“Whenever, however, the relations 
between the contracting parties ap- 
pear to be of such a character as to 
render it certain that they do not 
deal on terms of equality but that 
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‘. FIEF—FIERI FACIAS 


nate real estate.’§ 

FIEL. In Spanish law, a depositary or custo- 
dian;"® also the public weighmaster.®° 

FIELD.*: A term which has no technical signifi- 
cation in law,’? but which has been frequently em- 
ployed as applying to cleared land as distinguished 
from woodland;*®* cleared land for cultivation or 
other purposes, whether inclosed or not;%* culti- 
vated land;®> a cultivated tract of land;8* a 
garden;®" a wide extent of land, suitable for tillage 
or pasture.®® 

Phrases: ‘‘Corn field,’’ ® ‘‘cultivated field,’’ °° 
‘“fields and fenced lands,’’®! ‘‘in his field,’’ 92 ‘‘in 
the field,’’ % ‘‘old field,’’ 94 ‘‘potato field,’’ % ‘‘re- 
enlisted in the field,’’°* ‘‘veterans re-enlisting in 
the field,’’ 97 ‘¢wheat field,’’°® also ‘‘field depu- 
Eres, ”7) 22 ‘efeld man,’’ + “feld marshals,’’? ‘field 
run potato,’’? 

FIELDAD. In Spanish law, custody, possession 
in trust; also an order dispatched by the treasury 
board regarding the collection of revenues.* 

FIELD NOTES. Notes made by the surveyor in 
the field while making the survey, describing by 
course and distance, and by natural or artificial 
marks found or made by him, where he ran the 
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lines and made the corners.® 

FIELD STORAGE WAREHOUSING. Ware- 
housing the owner’s goods on the premises of the 
owner or of the former owner.’ 

FIERI FACIAS.® Literally, ‘‘That you cause to 
be made.’’® <A judicial writ;*° the process to en- 
force the collection of a claim which has gone 
to a judgment which has become final and execu- 
tory.14 

Fieri facias de bonis ecclesiasticis. When a sheriff 
to a common fieri facias returns nulla bona, and 
that defendant is a beneficed clerk, not having any 
lay fee, a plaintiff may issue a fieri facias de bonis 
ecclesiasticis, addressed to the bishop of the dio- 
cese or to the archbishop, during the vacancy of 
the bishop’s see, commanding him to make of the 
ecclesiastical goods and chattels belonging to de- 
fendant within his diocese the sum therein men- 
ticned.!” 

Fieri facias de bonis propriis, A writ for the 
seizure of the goods of an executor, where devas- 


tavit has prevented satisfaction of a judgment from 
goods of the testator.'% 

Fieri facias de bonis testatoris. The writ issued 
on an ordinary judgment against an executor when 


either on the one side from superior 
knowledge of the matter derived 
from a fiduciary relation, or from 
overmastering influence, or on the 
other from weakness, dependence, or 
trust justifiably reposed, unfair ad- 
vantage in a transaction is rendered 
probable, there the burden is shifted, 
the transaction is presumed void, 
and it is incumbent upon the strong- 
er party to show affirmatively that 
no deception was practiced, no un- 
due influence was used, and that all 
was fair, open, voluntary and well 
understood. This doctrine is well 
settled.” Cowee v. Cornell, 75 N. Y. 
91, 99, 31 AmR 428 [quot Dawson v. 
National L. Ins. Co., 176 Iowa 362, 
3877, 157 NW 929, LRA1916E 878, Ann 
Cas 1918B 230]. 

Presumption and burden of proof 
in actions against: 
Generally see Evidence § 82. 
Agent see Agency § 656. 
pate see Attorney and Client 


Broker see Brokers § 55. 
Corporate officers see Corporations 

§§ 1929, 1943. 

Executor or administrator see Exec- 

yore and Administrators §§ 2170, 
Factor see Factors § 1 
Trustee see Trusts [39 Pale 630]. 

78. Dowdell y. Hamm, 2 Watts 
Cea) 61s 65; 

79. Esscriche Diccionario. See Bail- 
ments 6 C. J. p 1080; Depositaries 18 
Citd-2 Deb G60; 

[a] Fiel cogidor.—Public revenue 
collector. Escriche Diccionario. See 
Customs Duties 17 C. J. p 528; Inter- 
nal Revenue [22 Cyc 1592]. 

[b] Fiel de fechos.—A substitute 
court clerk in places where there 
was no actual one. Escriche Dic- 
cionario. See oes of Courts 11 C. 
J. p 845. 

[ec] Fiel ejecutor.—A food inspec- 


tor with power to impose fines. 
Escriche Diccionario. See Food [19 
Cye 1084]. 

80. Escriche Diccionario. See 


Weights and Measures [40 Cyc 884]. 
81. In horse racing parlance see 


Gamin 

82. ‘State v. Staton, 66 N. C. 640, 
643 [cit 1 Chitty Gen. "Pl. p 160). 

83. 


State v. Staton, 66 N. C. 640, 

84, Com. v. Wilson, 9 Leigh (36 
48, 649. 

verde “Racefield.”—Com. v. Wilson, 
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9 Leigh (36 Va.) 648, 649. 

[b] Statutory use. — The word 
“field” as used in the statutes requir- 
ing every railroad company whose 
road passes through a “‘field’”’ to place 
and maintain cattle guards at the 
points of entry means land inclosed 
by a fence which will prevent the 
ingress of live stock, and a railroad 
company need not provide cattle 
guards unless its track passes 
through an undivided field inclosed 
by the owner, as distinguished from 
Separate fields so inclosed. St. Louis 
Southwestern R. Co. of Texas v. Lee, 
(Tex. Civ. A.) 151 SW 331, 332. 

{c] Distinguished from ‘“inclos- 
ure.”—State v. Staton, 66 N. C. 640, 
643; Southern Kansas R. Co. v. 
Isaa@s, 20 Tex. Civ. A. 466, 467, 49 
SW 690. 

85. State v. Mack, 92 Vt. 103, ,102 
A 58, 59. See Cultivate 17 C.: J. 
p 397 note 25 [a]. 

86. State v. McMinn, 81 N. C. 585, 
587 [cit Worcester D.]. See Wiggins 
v. State, 119 Ga. 216, 218, 46 SE 86. 

{a] A lot if inclosed and culti- 
vated is as much a “field” as if it 
lay in the country. State v. McMinn, 
81 N. C. 585, 587. 

[b] “An acre of land lying in the 
country, fenced and cultivated, would 
certainly be called a field. The fact 
of its lying on one or the other side 
of the corporate boundary, of a town 
would make no difference.” State v. 
McMinn, 81 N. C. 585, 587. 


87. Com. v. Josselyn, 97 Mass. 411, 
412. 

88. Southern Kansas R. Co. v. 
Isaacs, 20 Tex. Civ. A. 466, 467, 49 
SW 690. 

89. State v. Mack, 92 Vt. 108, 102 
AS 58, 59. 

‘90. See Cultivate 17 C. J. p 398 
note 25 [al]. 

91. Hearst v. Pujol, 44 Cal. 230, 
234. 

92, Com. v. Josselyn, 97 Mass. 
411, 412. 

93. State v. Staton, 66 N. C. 640, 
641. 


94, State v. Staton, 66 N. C. 640, 
643 (“old field” generally signifies a 
piece of land uninclosed). 


95. State v. Mack, 92 Vt. 103, 102 
A. 58, 59 

he Sargent v. Ludlow, 42 Vt. 726, 
129; 

97. Sargent v. Ludlow, 42 Vt. 726, 
729. 

98. State v. Mack, 92 Vt. 108, 102 


A 58, 59. 

99. Murray v. Pfeiffer, (N. J.) 59 
A 147, 148. 

1. Jagger v. Green, 90 Kan. 158, 
133 RP 174. 

2. Murray v. Pfeiffer, (N. J.) 59 
A 147, 148. 

3. Emmis Brown Co. v. Hurst, t 
Cal. A. 752, 82 P 1056, 1059. 

4. Escriche Diccionario. 

[a] Meter en fieldad.—To deposit 
by way of security. Escriche Dic- 
cionario. 

5. State v. Palacios, (Tex. Civ. 
A.) 150 SW 229, pn eae generally 
Boundaries 9 C. J. 

6. See Pledges Pat ees 779]. 

7. American Can Co. v. Hrie Pre- 
serving Co., 183 Fed. 96, 97, 105 CCA 
388. See Philadelphia Warehouse Co. 
v. Winchester, 156 Fed. 600. 

8. [a] Distinguished from: (1) 
“Attachment execution.” Dobbin v. 
Alleghany, 7 F. Cas. No. 3,941; Ameri- 
can’ Nat. Bank v. Childs, 49 La. Ann. 
1359, 1866, 22 S 384. (2) “Sequestra- 
tion.”” American Nat. Bank v. Childs, 
supra. (3) “Mandamus.” Loague v. 
Brownsville Taxing Dist., 36 Fed. 
149, 151 (‘That writ belongs to the 
judgment as a kind of inherent and 
attendant incident of it, undoubtedly, 
and a mandamus does not’’). (4) 
Si Persedonss: Lum vy. Reed, 53 Miss. 

9. English L. D. 

10. Loague v. Brownsville Tax- 
ing Dist., 36 Fed. 149, 151; Mack v. 
Nichols, 5 Vt. 200, 201. 

11. American Nat. Bank v. Childs, 
49 La. Ann. 1359, 1366, 22 S 384. See 
generally Executions § 2. 

[a] “Writ of fieri facias and war- 
rant of execution are convertibie 
terms, meaning the same thing when 
relating to the ordinary execution 
issued upon :-a judgment to enforce 


it.” Macfie v. Hunter, 9 Ont. Pr. 149, 
155. See Bxecutions § 
[b] “The office of the fieri facias 


is to create the lien and then to en- 
force the lien created by itself, but 
not to enforce liens created in any 
other way.’ Baltimore, etc., R. Co. 
v. Wilson, 2 W. Va. 528, 552. 

{c] A fieri facias is included in 
the generic word “process.”—Epper- 
son v. Graves, 3 KyL 527, 528. 

12) Biaeks; L,"' Ds [cit Ben Chitty, 
Archibold Pr. (12th oa p 1062]. 

13. English L. D. See generally 
Bxecutors and Administrators § 2240 
et seq. 
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sued for a debt due by his testator.14 

FIERI FECI. Literally ‘‘I have caused to be 
made.’’?15 The name given to the return made by 
a sheriff or other officer to a writ of fieri facias, 
where he has collected the whole or a part of the 
sum directed to be levied.?® 

FIERI NON DEBET, SED FACTUM VALET.!" 

FIERI NON OPPORTUIT FACTUM VALET.15 

FIESTA. In Spanish law, festival or holiday, 
particularly one set aside by the church for cele- 
brating mass and abstaining from labor.18% 

FI. FA. An abbreviation of ‘‘fieri facias.’’ 1° 

FIFTEENTH AMENDMENT.?° 

FIFTH QUARTER. A term understood among 
butchers to embrace the head, heart, hide, hoofs, 
horns, liver, tail, tallow, tongue, and tripe of ani- 
mals slaughtered.?1 

FIFTY TRIP TICKET.?? 

FIG. The common name for species of the genus 
Ficus, and for their fruit.22 When used without 
qualifying descriptive terms, with commercial sig- 
nificance, it refers to the dried figs commonly im- 
ported and sold in baskets or boxes, and not the 
preserved fruits.?4 

14. Cyclopedic L. D. See gener- 
ally Executors and Administrators 
§ 2240 et seq. 

15. Burrill L. D. 

16. Burrill L. D. [cit 2 Tidd Pr. 
p 1018]. 27. 


17. A maxim meaning “It ought 
not to be done, but done it is valid.” 28. 


knocked down on the ‘first pass,’ and 
that is the end of it. 
both guilty of an affray? 
‘a fight by mutual consent.’ ” 
v. Gladden, 73 N. C. 150, 155. 
Webster D. [quot Sullivan vy. 
State, 67 Miss. 346, 351, 7 S 275]. 
Webster D. [quot Sullivan v. 
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FIGHT.25 As a noun. A battle; a combat; act 
or method of fighting.”® 

As a verb. To attempt to defeat, subdue, or 
destroy an enemy, either by blows or weapons;*’ to 
strike or contend for victory, in battle 78 or in sin- 
gle combat.° mn 

FIGURE.®° The numerical character by which a 
number is expressed or written.*t The term has 
been held not to inelude punctuation marks.*? 

In art. The artificial representation of a form,®’ 
as in drawing,*4 embroidery,®® painting,*® sculp- 
ture ;°" especially the human body represented by 
art of any kind.** 

FILAMENT. A long, thread-like process;*® a 
substance like a thread;*° fiber.*1-42 


FILCH. The word is ordinarily applied to things 
of little value,** but. may apply to the most 
precious. It carries with it the idea of 


secrecy.*° 

As a noun. A hooked staff used by thieves to 
snatch articles;*® one that filehes or pilfers;*? the 
thing. filehed.*® 

As a verb. In its primary and ordinary meaning, 


966; Perdue v. Fraley, 92 Ga. 780, 
781, 19 SE 40; Gilpatrick v. Foster, 
12 Til. 355, 357; Jaqua:v. Witham, 
etc., Co., 106 Ind. 545, 546, 7 NE 314; 
Diamond Plate-Glass Co. v. Ten- 
nell, 22 Ind. A. 132, 52 NE 168, 169; 
Medsker v. Pogue, 1 Ind. A. 197, 27 
NE 432, 433; Hunt v. Smith, 9 Kan. 


Are they not 
This is, 
State 


Bouvier L. D. 

[a] Applied or explained in: 
Nichols v. Ketcham, 19 Johns. (N. 
Y.) 84, 92; Denniston v. Cook, 12 
. (N. Y.). 376, 878; Yates v. 
Foot, 12 Johns. (N. Y.) 1, 10; Thread- 
gill v. Colcord, (Okl.) 85 P 7038, 706; 
Stoddard v. Smith, 5 Binn. (Pa.) 355, 
368; Tey’s Case, 5 Coke 38a, 38b, 77 
Reprint 111; Mills v. Keyes, Fitze. 
290, 294, 94 Reprint 761; Chancy v. 
Needham, Str. 1081, 93 Reprint 1045; 
Fisher v. Emerton, Str. 526, 93 Re- 
print 677; Billing’s Case, T. Raym. 
58, 83 Reprint 32; Magrath v. Todd, 
26 U. C.. Q. B. 87, 91; Cull v. ‘Wake- 
field, 6 U. C. Q. B. O. S. 178, 180. 

18. A maxim meaning “It ought 
not to be done, but done it is valid.” 
_ [a]. Applied in: Green v. Thomp- 
son, Johns. 418, 423, 70 Reprint 485. 

18%. Escriche Diccionario. See 
Holidays [21 Cyc 440]. / 

[a] Fiesta de consejo.—A day 
when the courts suspend sessions. 
Escriche Diccionario. 

19. Cyclopedia L. D. 
Facias ante p 1121. 

20. See Constitutional Law § 8. 
see Gibbons’ Case, 5 Ct. Cl. 416, 
ee. See Excursion Ticket 23 C. J. 


23. Century D. 
24 U.S. v. Reiss, 186 Fed. 741, 
743, 69 CCA 393. 

25. See Affray 2 C. J. p 383; As- 
sault and Battery.5 C. J. p 608; Com- 


See Fieri 


Pp 


bat 11 C. J. p 1228; Homicide [21 
rae 748]; Prize-Fighting [32 Cyc 
3 : 


26. Webster Int. D. 

{a] “A fight by consent (1) is a 
fight had upon a mutual agreement 
to fight together.’? Carpenter v. Peo., 
31 Colo. 284, 288, 72 P 1072. (2) “This 
depends upon what is meant by ‘a 
fight.’ Is it necessary that both 
parties should give and take blows, 
or is it sufficient that both parties 
should voluntarily put their bodies 
in a position to give and take blows, 
and with that intent? To illustrate: 
Suppose Rippy had not been killed. 
Upon an indictment for an affray, 
would he not have been convicted? 
Two men go out to fight. One is 


State, 67 Miss. 346)>351, 7 S 275]. 
[a] “Fighting ships.”—U. S. v. 
Hamburgh-American SS. Line, 216 
Fed... 971,. 978,. 974. 
29. Webster D. [quot Sullivan v. 
State, 67 Miss. 346, 351, 7 S 275]. 
30. Figures: 
bik linden: of see Abbreviations 
3 


Alteration of see Alteration of In- 
struments §§ 37-89. 

As part of the English language see 

: English 20 C. J. p 1262 note 61 [a]. 
n: 


Award see Arbitration and Award 


Bill 2 note see Bills and Notes 
§ 251. 

Indictment or information see In- 
dictments and Informations [22 
Cyc 289]. 

Srp see Judgments [23 Cyc 
7 ns 

Pleading see Pleading [31 Cyc 77]. 

Tax proceeding see Taxation [37 
Cye 1059]. 

Verdict see Trial [38 Cyc 1879]. 

Subject of ownership as trade-marks 
see Trade-Marks, Trade-Names, 
ais Unfair Competition [38 Cyc 

1 

31. Wharton L. Lex. See Ex p. 
Stephens, 3 Ch. D. 659, 660. 

[a] “The figure ‘4’ after ‘N.E.’ evi- 
dently means ‘quarter,’ and should 
be read so.” Diamond Plate-Glass 
Co. v. Tennell, 22 Ind. A. 132, 52 NE 
168, 169. 

{b] “Whenever figures are used 
intending to represent money, such 
figures must, of course, be under- 
stood to represent ‘dollars,’ unless a 


different intention is clearly” ex- 
pEgsaed® Hunt v. Smith, 9 Kan. 137, 
152. 


{c] “5x16”, when speaking of 
shingles, means five inches wide and 
sixteen inches long, Birmingham, 
ete., R. Co. v. Maddox, 155 Ala. 292, 
46 S 780, 781. 

{d] MTlustrations of the use of fig- 
ures see Burrow-Giles Lith. Co. v. 
Sarony, 111 U..S., 58, 55, 4 SCt 279, 
28 L. ed. 349; Bolles vy. Outing Co., 
77 Fed. 966, 969, 28 CCA 594; Snow 
v. Mast, 65 Fed. 995; Gardiner y. 
McDonogh, 147 Cal. 313, 81 P 964, 


137, 152; Com, v. Traylor, 45 SW 356, 
450, 20 KyL 97; Johnson v. Robert- 
son, 31 Md. 476, 489; Com. vy. Hagar- 
man, 10 Allen (Mass.) 401, 402; Gol- 
termann v. Schiermeyer, 111 Mo. 404, 
413, 19 SW 484, 20 SW 161; Stout v. 
Hopping, 6 N. J. L. 125, 126; Brown 
v. Butchers’, etc., Bank, 6 Hill (N. 
Y.) 448, 41 AmD 755; Dieter v. Fal- 
lon, 12 NYS 33; State v.-Chicco, 82 
S..C. 122, 63 SE 306, 307; Gulf, ete., 
Re Co. Vii Mink, 4)! Pex. cOlva A eae Bon 
270, 23 SW 330; Isaacs v. Wiley, 12 
Vt. "674, 678; State v. Hodgeden, 3 
Vt. 481, 485; Middlebury College y. 
Cheney, I ‘Vt. 336,5350:— State. 3. 
ponents 64 Wis. 482, 434, 25 NW 


32. Matter of Murtaugh, 71 Misc. 
518, 128 NYS 850, 851. 

33. Century D. [quot Peo. v. East- 
man, 89 Misc. 596, 152 NYS 314, 317]. 

34. Century D. [quot Peo. v. East- 
man, 89 Misc. 596, 152 NYS 314, 317]. 

35. Century D. [quot Peo. v. East- 
89 Misc. 596, 152 NYS 314, 


36. Century D. [quot Peo. v. East- 
man, 89 Misc. 596, 152 NYS 314, 317]. 


37. Century D. [quot Peo. v. Bast-’ 


Man, 89 Misc. 596, 152 NYS 314, 317]. 
38. Century D. [quot Peo. v. East- 

man, 89 Misc. 596, 152 NYS 314, 317]. 
39. Worcester D. [quot Lucke- 

meyer v. Magone, 38 Fed. 30, 34]. 

40. Worcester D. [quot Lucke- 
meyer v. Magone, 38 Fed. 30, 34]. 

41-42. Webster Int. D. See also 
Haskell Golf Ball Co. v. Perfect Golf 
Ball Co., 143 ‘Fed. 128, 130. 

[a] Similar definition.—“The word 
‘filament’ may mean a separate fiber 
or fibril of any vegetable or animal 
tissue or product, natural or artifi- 
cial, or a fibrous mineral; as a fila- 
ment of silk, wool, cobweb, or asbes- 
tos.” Haskell Golf Ball Co. v. Per- 
fect. Golf Ball Co., 143 Fed. 128, 130. ° 

43. Webster D. [quot Peo. v. Ful- 
ler, st40O Ti AS Bis es Tate 


44. Standard D. [quot Peo. vy. Ful-— 


ler, Pad AL S742 ayaa. 

45. Peo. v. Fuller, 238 Ill. 116, 124, 
87 NE 336, ; 

46. Webster Int. D. 

47. Webster Int. D. 

48. Webster Int. D. 
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to steal;*® to pilfer ;>° to steal, especially in a small, 
sly way;°! to steal privily;5? to take from another 
in an underhand way,°* as by violation of trust or 


good faith;°* to take wrongfully 
FILE. [§ 1] A. In General. 


defined meaning,®* which may, however, be used in 
It is derived from the Latin word 
The original and technical application 
of the word ‘‘file’’ has long gone out of use,5® and 
its present application is drawn from the ancient 
practice of placing papers upon a thread or wire 
for the more safe keeping and ready turning to 


several senses.5? 
“¢filum.’’ 58 


them.®° 


[§ 2] B. Asa Noun. A paper placed with the 
officer, and assigned by the law to his official cus- 
tody ;° a record of the court;®* a thread, string, or 
wire upon which writs and other exhibits in courts 
and offices are fastened or filed for the more safe 
keeping and ready turning to them;®? papers put 
together and tied in bundles;** and, more loosely, the 


FILCH—FILE 


are kept.®© 
. On file. 
from another.®® 


A word of well Phrases: 


official custody of the court or the place in the 


49. Peo. v. Fuller, 238 Ill. 116, 
aa 87 NE 336 [aff 141 Ill. A. 374, 


[a] “fhe synonymns usually 
given... are ‘steal,’ ‘thieve,’ ‘rob,’ 
‘purloin,’ ‘pilfer.’”’ Peo. v. Fuller, 
238 Ill. 116, 124, 87 NE 336 [aff 141 
Ill. A. 374, 378]. _ 

50. Peo. v. Fuller, 238 Ill. 116, 
arey 87 NE 336 [aff 141 Ill. A. 374, 

51. Peo. v. Fuller, 238 Ill. 116, 
cere 87 NE 336 [aff 141 Ill. A. 374, 

i v. Fuller, 116, 
116, 


52... Peo. 238 Til. 
124, 87 NE 336. 

53. Peo. v. Fuller, 238 M11. 
set 87 NE 336 [aff 141 Ill. A. 374, 
3 ' 

54 Peo. v. Fuller, 238 Ill. 116, 
aaa 87 NE 336 [aff_141 Ill. A. 374, 

55. Peo. v. Fuller, 238 Ill. 116, 
124, 87 NE 336. 

56. Dallas v. Beeman, 18 Tex. Civ. 
A. 335, 339, 45 SW 626. 

57. Chapin v. Kingsbury, 138 
Mass. 194, 196. - 

[a] “The word “file” as used in 
statute, is [not] to be understood in 
that technical sense in which it is 
used in courts of record.” Hartley 
v. Lee County Suprs., 179 Iowa 814, 
821, 162 NW 48. 

58. U. S. v. Lombardo, 228 Fed. 
980, 983 [quot U. S. v. Lombardo, 241 
Uagrse (any 6.06 “SCt.b08,.-60, L...ed. 
897]; Phillips v. Beene, 38 Ala. 248, 
251; Demers v. Cloud County, 5 Kan. 
A. 271, 47 P 567, 569; Thompson v. 
Southern Express Co., 147 N. C. 343, 
6larSHo 182, 183" King, wv... Atlantic 
Coast Line R. Co., 86 S. C. 510, 512, 
68 SE 769; Gove v. Armstrong, (Vt.) 
‘89 A 868, 869. See Meridian Nat. 
Bank v. Hoyt, etc., Co., 74 Miss, 221, 
21 S 12, 18, 60 AmSR 504, 36 LRA 
796; State v. Clardy, (Mo.) 185 SW 
184, 187; Stokes v. Logan County, 2 
Oh. Dec. (Reprint) 688, 691, 4 WestL 
Month 590. 

“Filum” defined see post p 1129. 

59.. Ex p. State, 51, Ala. 69, 74. 

60. Phillips v. Beene, 38 Ala. 248, 
251; Demers v. Cloud County, 5 Kan. 
A. 271, 47.P 567, 569; Thompson v. 
Southern Express Co., 147 N. C. 343, 
61 SE 182, 183. See U. S. v. Lom- 
bardo, 228 Fed. 980, 983 [quot 241 U. 
S. 73, 76, 36 SCt 508, 60 L. ed. 897]; 
Meridian Nat. Bank v. Hoyt, etc., Co., 
74 Miss. 221, 21 S 12, 13, 60 AmSR 
504, 36 LRA 796; State v. Clardy, 
(Mo.) 185 SW 184, 187; Dawson v. 
Cross, 88 Mo, A. 292, 299 [quot Bar- 
ber Asphalt Pav. Co. v. O’Brien, 128 
Mo. A. 267, 107 SW 25, 29]; Gove v. 
Armstrong, (Vt.) 89 A 868, 869. 

fa] “In modern practice, the file 
is the matter adopted for preserv- 
ing papers. The mode is immaterial. 
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offices of a court where the records and papers 


Deposited,°* as distinguished from a 
technical filing.®? 
‘All the files,’’ ®* ‘‘among the files,’’ °° 
‘fin the files,’’ 7° ‘‘record and files of his office.’’ ™ 
[§ 3] ©. Asa Verb. To arrange or insert in 
a bundle,’? as papers, indorsing the title on each 
paper ;“° to bring before a court or legislative body 
by presenting proper papers in a regular way,"* as 
to file a petition or bill;7> to deposit;7* to deposit 
papers in official custody;7? to deposit with the 
proper custodian for keeping;7® to fix upon a string 
or wire;"® to give notice to the officers ;*°° to indorse 
a paper, as received into custody, and give it its 
place among other papers—to file away;*! to in- 
dorse on a paper the date of its reception, and re- 
tain it in the office, subject to inspection by whom- 
soever it may concern;®? to leave a paper with an 
officer for action or preservation;®* to note on a 


Such papers as are not for transcrip-} tion, 7 Nev. 838, 97. 


tion into records are folded simi- 
larly, indorsed with a note or index 
of their contents, and tied up in a 
bundle—a file.’”’ Anderson L. D. [quot 
Meridian Nat. Bank v. Hoyt, etc., 
Co., 74 Miss. 221, 226, 21 S 12, 60 
AmSR 504, 36 LRA 796]. 

61. Jones v. Wells, 3 Tex. A. Civ. 
Cas. § 94. To like effect Holman v. 
Chevaillier, 14 Tex. 337, 339 (‘The 
paper placed with the clerk and as- 
signed by the law to his official keep- 


keyed ya 


62, Holman vy. Chevaillier, 14 Tex. 


337, 389; Jones v. Wells, 3 Tex. A. 
Civ. Cas. § 94. 
[a] “The ‘file’ in a cause includes 


all papers belonging to the cause.” 
Jackson v. Mobley, 157 Ala. 408, 415, 
47 S 590. 

63. Wilkinson y. Elliott, 43 Kan. 
590, 595, 23 P 614, 19 AmSR 158 [cit 
Bouvier L. D.; Wharton L. Lex.]; 
Gorham y. Summers, 25 Minn. 81, 86 
[eit Bouvier L. D.; Wharton L. 
Lex.]; Meridian Nat. Bank v. Hoyt, 
etc., Co., 74 Miss. 221, 226, 21 S 12, 
60 AmSR 504, 36 LRA 796 [cit An- 
derson L. D.; Century D.; Webster 
Int. D.]; Dawson v. Cross, 88 Mo. A. 
292, 299 [cit Jones v. Parker, 73 Me. 
248; Gorham v. Summers, 25 Minn. 
81]. See Barber Asphalt Pav. Co. v. 
O’Brien, 128 Mo. A. 267, 107 SW_ 25; 
Stokes v. Logan County, 2 Oh. Dec. 
(Reprint) 688, 691, 4 WestLMonth 
590, 594. 

64. Fanning v. Fly, 2 Coldw. 
(Tenn.) 486, 488. See Stokes v. Logan 
County, 2 Oh. Dec. (Reprint) 688, 
691, 4 WestLMonth 590. 

65. Black L. D. 

66. Slosson v. Hall, 17 
See Southern Bldg., etc., 
Carey, 117 Fed. 325, 333; 
Methvin, 60 Tex. 487, 493 
man vy. Chevaillier, 14 Tex. 
vy. Alexander, 6 Tex. 531]. 

[a] “A paper is said to be on file 
when delivered to the proper officer 
to be kept on file.” In re Von Borcke, 
94 Fed. 352. 

[b] “A document may be on file 
in legal contemplation although it is 
not physically in the clerk’s posses- 
sion or in his office.” Poole v. Poin- 
dexter, 72 Kan. 654, 657, 83 P 126. 

{c] “The words ‘filed or depos- 

. are equivalent to ‘on file 

sit” ’—Peo. v. Tomalty, 14 
Oa ne ssid En Dd Oy 

67. Slosson v. Hall, 17 Minn, 95. 

68. State Bank v. Plummer, 
Colo Tay. 1355802. alse, 

[a]. “‘All the files’ include, all the 
pleadings, and process and _ such 
other documents as may be filed in 
the case.” State Bank v. Plummer, 
46 Colo. 71, 73, 102 P 1082. 

69. State v. Board of Equaliza- 


Minn. 95. 
Assoc. Vv. 
Snider v. 
[cit Hol- 
337; Beal 


Cal. A. 
46 


70. Moores v. State, 4 Nebr. (Un- 
off.) 781, 96 NW 225, 226. 

71. Jacksonville St. R. Co. v. Wal- 
ton, 42 Fla. 54, 61, 28 S 59. 

72. Webster D. [quot Bishop v. 
Cook, 413° Barb.. (CN. Yi) 326;erecon 
Stokes v. Logan County, 2 Oh. Dec. 


(Reprint) 688, 691, 4 WestLMonth 
590, 594]. 

73. Webster D. [quot Bishop v. 
Cook, -18° Barb, VCNG i" Y¥.)) 73216, “329i 


Stokes v. Logan County, 2 Oh. Dec. 


(Reprint) 688, 691, 4 WestLMonth 
590, 594]. 

74. Webster D. [quot Dallas v. 
Beeman, 18 Tex. Civ. A. 335, 339, 45 
SW 626]. 

75. Webster D. [quot Dallas v. 
Beeman, 18 Tex. Civ. A. 335, 339, 45 
SW 626]. 

76. Harrison v. Clifton, 75 Iowa 


736, 740, 38 NW 406. 
°77. Abbott L. D. 
Lewis, 49 La. Ann. 1207, 1211, 22 S 
827; In re Conant, 43 Or. 5380, 535, 
73 P 108, and cit State v. Lewis, 49 
la. Ann. 1207,-22 S 327, 328]. See 
In re Industrial Board, 65 Ind. A. 
550, 117 NE 546. 
78. In re Dewar, 10 Mont. 426, 
437, 25 P 1026 [cit Howell v. Slau- 
son, 83 Cal. 539, 23 P 692; Smith v. 


[quot State v. 


Biscailuz, 83° Cal. 344, 21 P 15, 23')P 
314; Tregambo v. Comanche Mill, 
ete. Co757 Cali 501s Lamsonulv. 


Falis, 6 Ind. 309; Engleman vy. State, 
2 Ind. 91, 52 AmD 494; Harrison v. 


Clifton, 75 Iowa 736, 38 NW 406; 
Bishop. Vv. .Cook,- 13:. Barb.” CN? wy) 
326; Holman v. Chevaillier, 14 Tex. 


337; Bouvier L. D.]..- To like effect 
Pendrey v. Brennan, 31 Ida. 54, 169 
PZ Wiad Ub Cita Cycler ©. Connormnve 
Bear Lake County, 17 Ida. 346, 350, 
105 P 560; In re Burk, 66 Ind. A. 435,_ 
118 NE 540. 

79. Ex p. State, 51 Ala. 69, 74. 

80. Powers Regulator Co. v. Tay- 
lor, 225 Mass. 292, 298, 114 NE 356. 

81. Medland v. Linton, 60 Nebr. 
249, 255, 82 NW 866 [cit Anderson 
Tes 

82. Mutual L. Ins. Co. vy. Phinney, 
76 Fed. 617, 621, 22 CCA 425 [cit 
Burrill L. D.; Webster Int. D.]; Me- 
ridian Nat. Bank v. Hoyt, etc., Co., 
74 Miss. 221, 226, 21 S 12, 60 AmSR 
504, 86 LRA 796. See McCann vy. 
McCann, 20 Cal. A. 564, 129 P 966. 

[a] “Yo file on the part of the 
clerk is to indorse upon the paper 
the date of its reception, and retain 
it in his office, subject to inspection 
by whomsoever it may _ concern.” 
Burrill L. D. [quot Meridian Nat. 
Bank '‘v. Hoyt, etc., Co., 74 Miss. 211, 
aS 21 S 12, 60 AmSR 504, 36 LRA 
796]. 

83. Anderson L. D. [quot Meridian 
Nat. Bank v. Hoyt, etc., Co., 74 Miss. 


1124 (25.J.] 


paper the fact and date of its reception in court ;8* 
to place in the official custody of the clerk;*> to 
place papers upon a file;°® to present or exhibit 
officially, or for trial,®’ as, to file a bill in chan- 
cery ;°* to preserve ;*° to put upon the files or among 
the records of a court;®® to receive a paper into 
custody; to receive papers officially for orderly, 
systematic safe keeping;°? to serve notice upon the 
officers ;°° to string, to fasten, as papers, on a line 
It refers to the act 
either of the party in bringing the paper and de- 


or wire for preservation.%* 


221, 21 S 12, 60 AmSR 504, 36 LRA 
796, and cit Medland v. Linton, 60 
Nebr. 249, 255, 82 NW 866; Stone v. 
Crow, 2.S. D. 525, 51 NW 335]. 

84. Webster D. [quot Dallas v. 
Beeman; 18 ‘Tex. Civ. A. .335,/839, 45 
SW 626]. : 

85. Mutual L. Ins. Co. v. Phinney, 
76 Fed. 617, 621, 22 CCA 425 [cit Bur- 
rill L. D.; Webster Int. D.]; Me- 
ridian Nat. Bank v. Hoyt, etc., Co., 
74 Miss. 221, 226, 21 S 12, 60 AmSR 
504, 36 LRA 796. See McCann v. Mc- 
Cann, 20 Cal. A. 564, 129 P 966; Pend- 
rey v. Brennan, 31 Ida. 54, 169 P 174, 
175 [cit Cyc]; Daniel v. Blanken- 
ship, 177 Ky. 726, 198 SW 48. 

[a] “To file the demurrer it must 
be deposited with, or placed in the 
custody of, the proper officer, whose 
duty it is to place his filing mark 
‘upon it, and it is incumbent upon 
the party filing to see that the paper 
is so deposited or placed in the cus- 
tody of such officer before he may 
claim that it is properly filed.” Pend- 
rey v. Brennan, 31 Ida. 54, 58, 169 P 
174 [eit Cyc]. 

86. Abbott L. D. [quot State v. 
Lewis, 49 La. Ann. 1207, 1211, 22 S 
327; In re Conant, 43 Or. 530, 535, 73 
P 1018]. See In re Industrial Bd., 65 
Ind. A. 550, 117 NE 546. 

87. Webster D. [quot Bishop v. 
Cook, 13 Barb. (N. Y.) 326, 329]. 

88. Webster D. [quot Bishop v. 
Cook, 13 Barb. (N. Y.) 326, 329]. 

89. Webster D. [quot Stokes vy. 
Logan County, 2 Oh. Dec. (Reprint) 
688, 691, 4 WestLMonth 590]. 

[a] “The expression ‘carefully 
preserve,’ does not, in ordinary 
usage, mean ‘to file’ or ‘carefully file,’ 
—filing and preserving are different 
duties. Various legislative acts have 
given a legislative interpretation, 
distinguishing between the duty of 
filing, and of ‘carefully preserving’ 
papers.” Stokes v. Logan County, 2 
Oh. Dec. (Reprint) 688, 691, 4 West 
LMonth 590. 

90. Webster D. [quot Dallas v. 
Beeman, 18 Tex. Civ. A. 335, 339, 45 
SW 626]. 

[a] “The word ‘file’ referring to 
papers in judicial proceedings, 
usually means to place them in the 
custody of the clerk or court, or 
among the court records.” Dawson 
aye buuine, 78 W. Va. 14, 17, 88 SH 


91. Thompson y. Southern Ex- 
press Co., 147 N. C. 343, 61 SE 182, 
183 [cit Lamson vy. Falls, 6 Ind. 309: 
Beebe v. Morrell, 76 Mich. 114, 42 
NW 1119, 15 AmSR 288; State v. 
ae 9S. D. 418, 69 NW 592; Black 
L. Ne 

92. Abbott L. D. [quot State v. 
Lewis, 49 La. Ann. 1207, 1211, 22 Ss 


327; In re Conant, 43 Or. 530, 535, 
Woe) LOST. 
93. Powers Regulator-Co. v. Tay- 


lor, 225 Mass. 292, 298, 114 NE 356. 

94. Webster D. [quot Bishop. v. 
Cook, 13 Barb. (N. Y.) 326, 329; 
Stokes v. Logan County, 2 Oh. Dec. 
(Reprint) 688, 691, 4 WestLMonth 
590] 


95. Abbott L. D. [quot State v. 
Clardy, 267 Mo. 371, 185 SW 184, 
187 


ils 
96. Abbott L. D. [quot State v. 
Clardy, 267 Mo. 371, 185 SW 184, 


For later cases, developments and changes in the law see cumulative Annotations, 


FILE 


up the paper.®® 
Phrases: 


filei??.+ 


187]. 

97. State v. McElhinney, 199 Mo. 
67, 97 “SW-159;,..161. 

98. Franklin County v. State, 24 
Fla. 55, 62, 3 S 471, 12 AmSR 183. 

99. Williams, etc., Co. v. Bailey, 
68 W. Va. 681, 70 SE 696, 697. 

1. U. S.-v. Lombardo, 228 Fed. 
980, 983. 

2. Webster D. [quot Dallas v. Bee- 
man, 18 Tex. Civ. A. 335, 339, 45 SW 
626]. 

3. Emmons v. Marbelite Plaster 
Co., 193 Fed. 181, 183 [cit Cyc]; In 
re Von Borcke, 94 Bed. 352; Fore- 
hand v. Higbee, 133 Ark. 191, 202 SW 
29, 31; Eureka Stone Co. v. Knight, 
82 Ark. 164, 100 SW 878, 881; Ha- 
wards v. Grand, 121 Cal. 254, 256, 
53 P 796; Tregambo v. Comanche 
Mills, etc., Co., 57 Cal. 501, 506 [quot 
Mutual L. Ins. Co. v. Phinney, 76 
Fed. 617, 620, 621, 22 CCA 425; Peo. 
v. Marsh, 30 Cal. A. 424, 430, 159 P 
191]; Franklin County v. State, 24 
Fla. 55, 62, 3 $471, 12 AmSR 188; 
Floyd v. Chess Carley Co., 76 Ga. 
752, 754; Peterson v. Taylor, 15 Ga. 
483, 484, 60 AmD 705; Pendrey v. 
Brennan,/ 31 Ida. 54, 169 P 174, 175 


[cit Cyc]; O’Connor vy. Bear Lake 
County, 17 Ida. 346, 105 P 560, 561 
[cit Cyc]; Oats v. State, 153 Ind. 
436, 438, 55 NE 226 [cit Gove v. 


Gove, 87 Vt. 468, 89 A 868, 869]; 
State v. Chicago, etc., R. Co., 145 Ind. 
229, 237, 48 NE 226; Powers v. State, 
87 Ind. 144, 148; Engleman vy. State, 
2 Ind. 91, 52 AmD 494; McClellan v. 
Tootle, 3 Ind. T. 325, 329, 58 SW 555; 
Noyes v. Guy, 2 Ind. T. 205, 218, 48 
SW 1056; State v. Heth, 60 Kan. 560, 
568, 57 P 108; Wilkinson. v. Elliott, 
43 Kan, 590, 595, 28 P 614, 19 AmSR 
158; State v. Lewis, 49 La. Ann. 1207, 
1210, 22 S 827; Reed v. Acton, 120 
Mass, 130, 131; Reebe v. Morrell, 76 
Mich. 114, 120, 42 NW 1119, 15 AmSR 
288; Appleton Mill Co. v. Warder, 42 
Minn, 117, 119, 43 NW 791; Smith y. 
Headley, 33 Minn. 384, 388, 23 NW 
550; Gorham v. Summers, 25 Minn. 
81, 87; State v. Clardy, 267 Mo. 371, 
3838, 185 SW 184; State v. Hockaday, 
98 Mo. 590, 593, 12 SW 246; Dawson 
v. Cross, 88 Mo. A. 292, 299 [quot 
Barber Asphalt Co. vy. O’Brien, 128 
Mo. A. 267, 107 SW 25, 291; Medland 
v. Linton, 60 Nebr. 249, 256, 82 NW 
866; Manhattan Co. v. Laimbeer, 108 
N. Y. 578, 581, 15 NE 712, 21. AbbN 
Cas 27; Peo. v. Peck, 67 Hun 560, 
570,-22 NYS 576; Yaltz v. State, 3 
Okl. Cr. 20, 103 P 1104, 1105; Hilts 
Vv. Hilts, 43 Or. "162; 165,72 P 697; 
King y. Altantic Coast Line R. Co., 
86 S. C. 510, 512, 68 SE 769; Archer 
v. Long, 46 S. C. 292, 294, 24 SE 83; 
Sternberger v. McSween, 14S. C. 
35, 43; State v. Axness, 31 S. D. 125, 
139 NW 791; Starkweather y. Bell, 
12 S. D. 146, 152, 80 NE 188: Stone 
Vil CLOW, 2s SD aeiaon Oost al NW 
335; Fanning vy. Fly, 2 Coldw. (Tenn.) 
486, 488; Brothers v. Mundell, 60 Tex, 
240, 244; Dallas v. Beeman, 18 Tex. 
Civ. A. 335, 389, 45 SW 626: Westcott 
¥. Eccles, 3 Utah 258, 264, 2 P 525; 
Darnell v. Flynn, 69 W. Va. 146, 149, 
71 SE 16; Bergeron v. Hobbs, 96 Wis. 
#41, 654, 71 NW 1056, 65 AmSR 85. 
See Bouvier lL, D. [quot Peterson v. 
Taylor, 15 Ga. 488, 484, 60 AmD 705 
(quot Dallas v. Beeman, 18 Tex, Civ, 


~ 


positing it with the officer, for keeping,®® or the 
act of the officer in folding, indorsing, and putting 


‘‘Wile in the cireuit court,’’°’ ‘‘file 
the returns,’’ °* ‘‘file with the owner,’’ °° ‘shall 


[§ 4] D. Filed. The word ‘‘filed’’ has a well 
defined meaning,” signifying delivered to the proper 
officer and by him received to be kept on file; de- 
livered into the actual custody of the officer desig- 
nated by the statute, to be kept by him as a perma- 


A. 835, 339, 45 SW 626, and cit 
Powers v. State, 87 Ind. 144); Hastay 
v. Bonness, 84 Minn. 120, 125, 86 
NW 896; In re Conant, 43 Or. 530, 
534, 73 P 1018; Townsend v. Sparks, 
50 S. C. 380, 384, 27 SE 801; Archer 
v. Long, 46 S. C. 292, 294, 24 SH 83]; 
U. S. v. Lombardo, 228 Fed. 980, 983; 
Falley v.~Falley, 163 Ala. 626, 50 S 
894, 895; Dillon v. County Super. Ct., 
24 Cal. A. 760, 142 P 508; Yates v. 
Tatum, 60 Colo. 484, 155 P 328, 329; 
Hull v. Louth, 109 Ind.. 315, 10 NE 
270, 58 AmR 405; State v. Foulkes, 
94 Ind. 498; Masterson v. Southern 
R. Co., (Ind. A.) 82 NE 1021; Bed- 
ford v. Carroll County, 161:Iowa 588, 
144 NW 301, 303; Fitzgerald v. Pais- 
ley, (Iowa) 119 NW 166; Peo. v. 
Fisch, 164 Mich. 680, 130 NW 341; 
Willis v. Jelineck, 27 Minn. 18, 6 NW 
373, 375; Carolina Tennessee Power 
Co. v. Hiawassee River Power Co., 
175 N. C. 668, 96 SE 99, 101; King v. 
Penn, 43 Oh. 57, 1 NE 84, 86 [cit 
Nimmons v. Westfall, 33 Oh. St. 213; 
Haines v. Lindsey, 4 Oh. 88, 90, 19 
AmD 586]; Covington v. Fisher, 22 
Okl. 207, 97 P 615, 617; Goodwin v. 
Bickford, 20 Okl. 91, 98, 98 P 548, 
129 AmSR 729; State v. Holloway, 57 
Or. 162, 110 P 397, 398, 791; Hanover 
F. Ins. Co. v. Shrader, 89 Tex. 35, 42, 
32 SW 872, 33 SW 112, 59 AmSR 
25, 30 LRA 498; Darnell v. Flynn, 69 
W. Va. 146, 71 SE 16. 

[a] Similar definitions.—(1) “Or- 
dinarily a paper is properly said to 
be ‘filed’ in a particular office when- 
ever it is placed there as a part of 
the records of the office.’ Ander- 
Son v. Roberts, 86 Kan. 175, 177, 119 
P 354. (2) “Where a paper is de- 
posited with the clerk of a court 
for the purpose of making it a part 
of the records in the case it is filed.” 
Hanover F. Ins. Co. v. Shrader, 89 
Tex. 35, 42, 32 SW 872, 38 SW 112, 
59 AmSR 25, 27, 30 LRA 498. (3) “A 
paper is filed by lodging it with the 
clerk of the court, where it is per- 
missible to be done.” Day, ete., Lum- 
ber Co. v. Stadler, 139 Ky. 587, 592, 
69 SW 712. (4) “A document may 
properly be said to be filed with a 
town clerk when it is placed in his 
official custody, and is deposited in 
the place where his official records 


and papers are usually kept.” Reed 
v. Acton, 120 Mass. 130, 131. 
{[b] “A demurrer is not ‘filed’ 


until a memorandum thereof is made. 
in the appearance docket, and this is: 
so of a demurrer upon which a2 ref- 
eree is asked to rule.” Sloanaker v. 
PO ena 182 Iowa 487, 495, 166 NW 


[c] “In modern days it is usually 
held that a paper is filed on the 
part of the party who is required to 
file it when he has presented it at 
the proper office and left it with the 
person in charge thereof.” City St. 
Impr. Co. v. Babcock, (Cal.) 68 -P 
584, 585. See Com. vy. O’Bryan, etc., 
Co., 153 Ky. 406, 409, 155 SW 1126. 

[ad] Indorsement.—(1) “The term 
‘filed’... has a broader signification 
than the mere indorsement to that 
effect, and comprehends more es- 
pecially, in its proper interpretation, 
the entry made by the clerk on the 
record.” Fulkerson v. Hots, 55 Mo. 
301, 302 [quot Pope v. Thomason, 66 


same title, page and note number. 


nent record of his office;* also strung upon the 
thread, string, or wire;®> and sometimes, made, as 
The word carries with it the idea 
of permanent preservation of the thing so delivered 
and re:eived that it may become a part of the 
public record,’ and includes the idea that the paper 
is to remain in its proper order on the file in the 


of an affidavit.® 


Mo. 661, 662; Johnson v. Hodges, 65 
Mo. 589, 590; Williams v’ Williams, 
26 Mo. A. 408, 409]. (2) ‘‘The evi- 
dence which is -looked to by the 
court in determining whether the 
paper has been filed or not is the 
clerk’s indorsement of the fact upon 
the paper itself.” Hanover F. Ins. 
Co. v. Shrader, 89 Tex. 35, 42, 32 SW 
872, 33 SW 112, 59 AmSR 25, 27, 30 
LRA 498. (8) -4'The. form 7of, .) 2... 
[the] indorsement is usually the 
word ‘filed,’ with the date.” Hanover 
KF. Ins. Co. v. Shrader, supra. (4) 
“The placing by the officer of his 
mark or indorsement upon such in- 
‘strument is only a memorandum of 
evidence that the filing has been 
made.” Norris v. Cross, 25 Okl. 287, 
296, 105 P 1000 [cit Bettison v. Budd, 
21 Ark. 578; Jacksonville St. R. Co. 
v. Walton, 42 Fla. 54, 28 S 59; Oats v. 
State, 153 Ind. 436, 55 NE 226; State 
v. Heth, 60 Kan. 560, 57 P 108; Rath- 
burn v. Hamilton, 53 Kan. 470, 37 P 
20; Wilkinson v. Elliott, 43 Kan. 590, 
23 P 614, 19 AmSR 158; Covington 
yy. Misher, 22 Okl. 207, 97 P 615]. See 
Tregambo v. Comanche Mill, etc., 
Co., 57 Cal. 501, 505; Franklin County 
v. State, 24 Fla. 55, 62, 3 S 471, 12 
AmSR 183; Willingham v. State, 21 
Fla. 761, 789; Floyd v. Chess-Carley 
Co., 76 Ga. 752, 754; Smith v. Blairs- 
burg Independent School Dist., 
(lowa) 159 NW 1027, 1029; Wescott 
v. Eccles, 3 Utah 258, 264, 2 P 525. 
(5) “Marking the paper ‘filed’ is not 
filing it.’, Meridian Nat. Bank v. 
Hoyt, etc., Co., 74 Miss. 221, 228, 21S 
12, 60 AmSR 504, 36 LRA 796. (6) 
“The failure to mark thereon the 
word ‘filed’ or to write thereon the 
proper official designation of the 
officer does not destroy the filing or 
prove that such paper was not filed.” 
O’Connor v. Bear Lake County, 17 
Ida. 346, 350, 105 P 560. See Zavelo 
v. Goldstein, 3 Ala. A. 478, 480, 57 S 
102; Brinkley v.~State, 54 Ga. 371, 
375; Harlow. v. Rosser, 28 Ga. 219, 
221; Daniel v. Blankenship, 177 Ky. 
726, 732, 198 SW 48; Carolina _Ten- 
nessee Power Co. v. Hiawassee River 
Power Co., 175 N. C. 668, 96 SE 99, 
101 [cit Hureka Stone Co. v. Knight, 
82 Ark. 164, 100 SW 878; Edwards 
v. Grand, 121 Cal. 254, 53 -P 796; Tre- 
gambo v. Comanche Mill, etc., Co., 
57 Cal. 501;- Hull v. Louth, 109 Ind. 
315, 10 NE 270, 58 AmR 405; State 
v. Foulkes, 94 Ind. 493; Masterson v. 
Southern R. Co., (Ind. A.) 82 NE 
1021; Peo. v. Fisch, 164 Mich. 680, 130 
NW 341; Darnell v. Flynn, 69 W. 
Va. 146, 71 SE 16]. Compare Mutual 
L. Ins. Co. v. Phinney, 76 Fed. 617, 
621, 22 CCA 425 (“In Fost. Fed. Prac. 
(2a ed) 598, it is said: ‘No paper is 
considered filed unless it has the 
proper indorsement by the clerk.’ 
This, however, is said in treating of 
the subject of ‘costs at law and in 
equity.’ And so was the court speak- 
ing of fees proper to be allowed in 
the case of Amy v. Shelby Co., 1 F. 
Cas. No. 345, 1 Flipp. 104, when it 
said: ‘No paper is filed unless it has 
the proper indorsement of the clerk; 
merely placing it in the court papers 
is no filing. It may be, as already 
observed, that the indorsement of 
the clerk may not in all-cases be es- 
sential to constitute a ‘filing’ ye 
[e]* Necessity of delivery. — Gor- 
ski’s Case, 227 Mass. 456, 460, 116 
NE 811; Beal v. Alexander, 6 Tex. 
531, 541; Garlick v. Sangster, — 9 
Bing. 46, 23 ECL 479, 131 Reprint 


53l. 
{[f] Payment of fee as necessary 


“Phinney, 


FILE 


office.§ 
Phrases: 


before a paper is said to be filed see 
Tregambo v. Comanche Mill, etc., Co., 
57 Cal. 501, 506; Pinders v. Yager, 29 
Iowa: 468, 469; Demers v. Cloud 
County, 5 — Kan. (AS 27th 47%) PP b6%; 
pulss v. Hilts, 43 Or. 162, 164, 72 P 

{g¢] “A bill in chancery is said to 
be filed, (1) when it is delivered to 
the clerk, and he states the day when 
it was brought into his office, num- 
bers it, and receives it into his cus- 
tody.”’ Phillips v. Beene, 38 Ala. 248, 
251 [cit 1 Daniell Ch. Pl. & Pr. p 454]. 
(2) “In the English chancery prac- 
tice a bill is not deemed filed until 
it receives the proper indorsement of 
the clerk.’ Mutual L. Ins. Co. v. 
76 Fed. 617, 621, 22 CCA 
425 [cit Amy v. Shelby County, 1 F. 
Gas. No. 345, 1 Flipp. 104; Finders 
v. Yager, 29 Iowa 468; Daniel Ch. Pr. 
& Pl. (6th Am. ed) p' 399; Foster 
Fed. Pr. (2d ed) p 598]. 

[h] As applied to telegrams.— 
“The word ‘filed’ might be construed 
to mean only such messages as the 
company chose to accept and file for 
transmission. In its strict sense, it 
would not include even messages re- 
ceived and sent at once before filing.” 
State v. American, etc., Commercial 
News Co., 43 N. J. L. 381, 384. 

{i] “The present ordinary sense 
of the word ‘filed,’ would be pre- 
sumed to be the legislative sense, 
unless the contrary is made to ap- 
pee Gorham v. Summers, 25 Minn. 
Wess 

4. Norris v. Cross, 25 Okl. 287, 
296, 105° P 1000. See O’Brien v. 
eon 88 Nebr. 479, 129 NW 1002, 
004. . 

{a] Nature of the custody.—‘This 
custody may, however, be in certain 
cases prescribed by statute tempo- 
rary in its nature. The nature of 
the custody depends in a great meas- 
ure upon the terms of the law au- 
thorizing or requiring the deposit. 
In the class of the temporary de- 
posits are included such as were 
made under our statutes for the pur- 
pose of registration, or spreading a 
copy at length upon books provided 
for the purpose. When a deed or 
mortgage of land is filed for record 
with the county clerk, it is for the 
purpose of having it copied into his 
books and returned to the party de- 
positing it, and not for the purpose 
of becoming a permanent record in 


his office. The books are the rec- 
ords of his office, not the instru- 
ment filed.” Brothers v. Mundell, 


etc., Co., 60 Tex. 240, 244, 

[b] “A paper is filed in contem- 
plation of law when it is delivered 
to the proper officer with the inten- 
tion that it shall become a part of 
the official record, and by him re- 
ceived to be kept on file, and such 
filing is not affected by the officer’s 
failure to indorse the same.” Bade 
v. Hibberd, 50 Or. 501, 503, 93 P 364 
[cit In re Conant, 43 Or. 530, 73 P 
1018; McDonald v. Crusen, 2 Or. 258]. 
See Meek v. State, 172 Ind. 654, ‘661, 
88 NE 299, 89 NE 307; Oats v. State, 
153 Ind. 436, 55 NE 226; Johnson v. 
Crawfordsville, ete. R. Co., 11 Ind. 
280; Engleman v. State, 2 Ind. 91, 52 
AmD 494; Christensen v. Christen- 
sen, 52 Utah 253, 173 P 383, 386, 4 
ALR 641. 

5. Gorham v. Summers, 25 Minn. 
81, 87. 

6. Cole v. State, 169 Ind. 393, 396, 
82 NE 796. 

7, Spackman v. Gross, 25 S. D. 
244, 126 NW 389, 3938. See Bouvier 
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“A. lien filed,” ®* ‘sand. filed,’??2°"*tby 
affidavit filed in term time,’’ 1! ‘‘deposited to be 
filed,’’ 1° ‘‘duly filed,’’1* ‘‘filed and recorded,’’ 14 
‘filed away,’’1> ‘‘filed by him,’’1® ‘‘filed for rec- 
ord,’’ 1” ‘‘filed herewith,’’ 18 ‘‘filed in my office,’’ 19 
‘filed in open court,’’° ‘‘filed in the clerk’s of- 


L. D. [quot Yates v. Tatum, 60 Colo. 
484, 155 P 328, 329]; Delaware Surety 
Co. v. Layton, (Del.) 50 A 378, 379; 
Gorski’s Case, 227 Mass. 456, 460, 116 
NE 811; Brannon v. Pringle, 94 Miss. 
215, 217, 47 S 674; Medland v. Lin- 
ton, 60 Nebr. 249, 256, 82 NW 866 [cit 
Pfirmann v. Henkel, 1 Ill. A. 145; 
Gorham vy. Summers, 25 Minn. 81; 
Peo. v. Peck, 67 Hun 560, 22 NYS 
oe Century .D.; -Rapalje & . Li. 


[a] “When a paper is filed, it is a 
record.”—Phillips v. Beene, 38 Ala. 
248. 251. See Dawson v. Phillips, 78 
W. Va..14, 88 SE 456, 457. 

[b] “Recorded” equivalent to 
“filed.”,—W ood v. Union Gospel 
Church Bldg. Assoc., 63 Wis. 9, 13, 
22 NW 756. 

[ec] “Recorded” includes ‘filed.”— 
“The former [recorded] includes the 
latter [filed], and answers all the 
purposes intended by the statute.” 
Willis v. Jelineck, 27 Minn. 18, 23, 6 
NW _ 373. 

[d] “The terms ‘entered’ and ‘filed’ 
frequently occur in the statute, but 
they are never used as synonymous 
terms.” State v. Lamm, 9 S. D. 418, 
420, 69 NW 592 [cit Locke v. Hub- 
bard, 9 S. D. 364, 69 NW 588]. 

8. Bergeron v. Hobbs, 96 Wis. 641, 
643, 71 NW 1056, 65 AmSR 85 [cit 
Bouvier L. D.]. See King v. Penn, 
437Oh. St;.575, 61,01, NE 84. 

9. Bouvier L. D. [quot Archer v. 
Long, 46 S. C. 292, 294, 24 SE 


83]. 
10. Rex v. Wade, 1 B. & Ad. 861, 
873, 20 ECL 721, 109 Reprint 1006. 
11; Cole v. State, 169 Ind. 393, 
396, 82 NE 796. 
12. Rex v. Wade, 1 B. & Ad. 861, 
873, 20 ECL 721, 109 Reprint 1006. 
13. Burnett v. Prince, 272 Mo. 68, 


74, 197 SW 241 (“filed within the 
time. provided, then it is ‘duly 
filed’ ’’). 

14. Pfirmann v. Henkel, 1 Ill. A.’ 


145, 149. 

15. Phillips v. Arnett, 164 Ky. 426, 
430, 431, 175 SW 660 [quot Aikman v. 
South, 97 SW 4, 5, 29 Kyl 1201]. 


16. Galveston, ete., R. Co. v. Bur- 
ris, (Tex. Civ. A.) 186 SW 381, 
17. Bowen v. Fassett, 37 Ark. 507, 


509; Ffirmann v. Henkel, 1 Ill. A. 145, 
152; Cook v.. Halsell, 65 Tex. 1, 5; 
Brothers v. Mundell, etc., Co., 60 Tex. 
240, 244; J. M. Guffey Petroleum Co. 
v. Hooks, 57 Tex. Civ. A. 560, 106 
SW 690, 693. 

[a] “An instrument is filed for 
record when it is deposited in the 
proper office, with the person in 
charge thereof, with directions to 
record it. . . . Delivering an instru-' 
ment to the proper officer at a place 
other than the office where it is re- 
quired to be filed is not sufficient, 
even though the officer indorse it as 
properly filed.””’ Edwards v. Grand, 
121 Cal. 254, 256, 53 BP 796 [quot 
Hoyt v. Stark, 134 Cal. 178, 181, 66 
P 223, 86 AmSR 246; Peo. v. Marsh, 
80 Cal. A. 424, 430, 159 P 191}. 

18. Reed v. Broadbelt, 68 Ind. 91, 
92 [quot Thompson v. Recht, 158 Ind. 
302, 308, 68 NE 569]. 

-19. Cleveland, etc., R. Co. v. Mor- 
rey, .L72 Ind, 613, 516," $8 “NB 932 
(‘filed in my office’ include filing 
in open court’’). 

20. Boyett v. State, 8 Ala. A. 93, 
96; 62 S 984 [cit Cross v. State, 117 
Ala. 73, 23°S 784; Ex p. Winston, 52 
Ala. 419]; McKenzie v. State, 24 Ark. 
636, 638; McClellan v. Tootle, 3 Ind. 
T. 325, 58 SW 555, 556, 
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fice,’’ *1 ‘‘filed in the office,’’ 22 ‘‘filed it as of that 
day,’’ *5 ‘‘filed the same for record,’’ 24 ‘‘filed with 
the clerk,’’ > ‘filed with the clerk, to be recorded 
as required by law,’’*6 ‘‘filed with the justice,’? 27 
‘‘filed with the pleading,’’ 28 ‘filed with the reg- 


istrar,’’??® ‘mortgage  filed,’’ 2° 


filed,’’*1 ‘‘so filed,’’ 22 “‘the copy filed with the 
pleading,’’ ®° ‘‘the mortgage is filed.’’ 34 

Originally the filing of a 
paper consisted in having the proper officer put it 
upon a string (filam) upon which the other papers 


[§ 5] EH. Filing.%5 


in the proceeding were placed.?é 


an act of the clerk;*’ depositing ;3* depositing for 


21. Cooper v. Frierson, 48 Miss. 
300, 310; Medland v. Linton, 60 Nebr. 
249, 82 NW 866, 868. 

22. Gates v. State, 128 N. Y. 221, 
228, 28 NE 373. 

23. Marlet v. Hinman, 77 Wis. 136, 
140, 45 NW 9538, 20 AmSR 102, 

24, Smith v. Headley, 33 Minn. 
384, 385, 23 NW 550. 

25. In re State, 185 Ala. 347, 64 
S 310, 311; Matter of Norton, 25 Misc. 
48, 49, 53 NYS 924; American Exch. 
Nat. Bank y. Colonial Trust Co., 
(Tex. Civ. A.) 186 SW 361, 363. 

[a] “In order to be ‘filed’ with 
the clerk, a paper must be delivered 
to him in his office, where the law 
requires him to keep his books and 
files, and to receive and file papers.” 
Matter of Norton, 25 Misc. 48, 49, 53 
NYS 924. 

26. American Exch. Nat. Bank v. 
Colonial Trust Co., (Tex. Civ. A.) 
186 SW 361, 363. 

27. Galveston, etce., R. Co. v. Bur- 
ris, (Tex. Civ. A.) 186 SW 381, 382. 

28. Thompson y. Recht, 158 Ind. 
302, 308, 63 NE 569; Lamson y. Falls, 
6 Ind. 309, 310. 

29. In re Yolland, [1908] 1 Ch. 
152, 157 (“ ‘Filed with the registrar’ 
really means ‘supplied to the regis- 
trar for registration,’ or ‘furnished 
to the registrar for registration’ ”’). 


30. Gorman vy. Summers, 25 Minn. 
81, 86. 
31. Dallas v. Beeman, 18 Tex, Civ. 


A. 335, 339, 45 SW 626. 
32. Marlet v. Hinman, 77 Wis. 
136, 141, 45 NW 953, 20 AmSR 102. 
33. Wilson v. Vance, 55 Ind. 584, 
588 [quot Thompson v. Recht, 158 
Ind. 302, 303, 68 NE 569]. 
Pee Gorham v. Summers, 25 Minn. 


35. . Filing: 

For the purpose of record see As- 
signment for Benefit of Creditors 
§§ 172-180; Chattel Mortgages 
§§ 186-244; Deeds §§ 184-194; 
Judgments [23 Cyc 835]; Liens [25 
Cyc 669]; -Mechanics’ Liens liane 
Cye 124]; Mortgages [27 Cye 
1155]; Public Lands [32 Cye 759]; 
Records [34 Cyc 587]; Sales [35 
Cyc 338]. 

86. City St. Impr. Co. v. Babcock, 
(Cal.) 68 P 584, 585; Com. v. O’Bryan, 
ier Co., 153 Ky. 406, 409, 155 Sw 
112 


[a] “Though the ancient mode of 
filing papers has gone into disuse, 
the phraseology of the ancient prac- 
tice is retained in the common ex- 
pressions ‘to file,’ ‘to put on file,’ ‘to 
take off the files.’’”” Holman v. Chey- 
aillier, 14 Tex. 337, 339. 

37. Lee v. Cook, 1 Wyo. 413, 418. 

38. Cleveland, etc., R. Co. v. Mor- 
rey, 172 Ind. 5138, 516, 88 NE 932, See 
Whitcomb y. Cook, 39 Vt. 585, 588 
[cit Phillips v. Wood, 31 Vt. 322]. 


[a] “To deposit is not synony- 
mous with ‘filing.’ ’—Clark v. Cole 
County, 272 Mo. 135, 141, 197 Sw 


905, 907 [cit U. S. v. Van Duzee, 185 
U. S. 278, 22 SCt 648, 46 L. ed. 909, 


910; Peo. v. Peck, 67 Hun 560, _22 
INVIS a D6 sj 0001. 
39. Rex v. Wade, 1B. & Ad. 861, 


872, 20 BCL 721, 109 Reprint 1006. 


For later cases, developments and changes 


FILE 


proper official’s 


““received and 


positing it with 
of the officer in 


[a] “The sole object of filing is 
to deposit the document in a public 
place so that it may be seen and 
examined by any person interested.” 
Matter of Lance, 55 Misc. 13, 19, 106 
NYS 211, 2157 

40. Noyes v. Guy, 2 Ind. T. 205, 
213, 48 SW 1056; Beebe v. Morrell, 
76 Mich, 114, 42 NW 1119, 15 AmSR 
288; Bouvier L. D. [quot McClellan 
v. Tootle, 3 Ind. T. 325, 329, 58 SW 
555]. See Erwin v. McGuire, 44 Ala. 
499, 504; Hammond, ete., Electric R. 
Co. v. Antonia, 41 Ind. A. 335, 83 NE 
766, 769 [cit Powers v. State, 87 Ind. 
144, 148; Engleman vy. State, 2 Ind. 
91,52 AmD 494]; Masterson v. South- 
ern R. Co., (Ind. A.) 82 NE 1021, 
1023; Reed v. Acton, 120 Mass. 130, 
131; Covington v. Fisher, 22 Okl. 207, 
211, 97 P 615; Brogden v. State, 63 
Tex. Cr. 475, 478, 140 SW 352, 353. 

[a] “The most accurate definition 
of filing a paper is that it is its de- 
livery to the proper officer, to be kept 
on  file.’’ Meridian Nat. Bank v. 
Hoyt; etc, Con Tee liss. oo le 228, 21 
S 12, 60 AmSR 504, 36 LRA 796. 

41. Pfirmann v. Henkel, 1 Tll. A. 
145, 152 [quot Meridian Nat. Bank 
v. Hoyt, etc., Co. 74 Miss. 221, 226, 
21 S 12, 60: AmSR 504, 36 LRA 796]. 
Gre Pricey, ‘Cloud,, 28) Del.978) 90":A 
415. 

[a] “Filing a paper, ex vi ter- 

5 means placing and leaving it 
among the files.” Pfirmann v. Hen- 
kel, 1 Ill. A. 145, 152 [quot Meridian 
Nat. Bank v. Hoyt, ete., Co., 74 Miss. 
221, 227, 21 S 12, 60 AmSR 504, 36 
LRA. 796]. 

[b] “ ‘Filing’ and ‘registration’ 
...do not mean the same thing.” Ex 
p. Thorne, li. R. 8 Ch; 722, 726. 

[c] “Filing” included under the 
word “returning.”—“The duty of fil- 
ing [in reference to matters of prac- 
tice] may be properly considered as 
included under the word ‘returning.’ ”’ 
Hunter v. Caldwell, 10 Q. B. 69, 81, 
59 ECL 69, 116 Reprint 28. 

42. Naylor v. Moody, 2 Blackf. 
(Ind.) 247, 248; Demers v. Cloud 
County, 5 Kan. A. 271, 47 P 567, 569. 
See Justice v. Gallert, 131 N. C. 393, 
395, 42 SE 850. 

[a] “The test of filing seems to 
be whether the officer in whose cus- 
tody the paper is placed is the one 
entitled to retain the same.” In re 
Von Borcke, 94 Fed. 352. 

[b] .“Filing” distinguished from 
“custody.’-—Pinders vy. Yager, 29 
Iowa 468, 470. 

43. Anderson v. Roberts, 86 Kan. 
175, 177, 119 P8354 [cit Cyc]; Med- 
land v. Linton, 60 Nebr. 249, 255,” 256, 
82 NW 866; Hart v. Prather, 61 Or. 
7,119 P 489, 491 [cit Cyc]; Stone Vv. 
Crow, 2 S. D. 525, 528 51 NW 335 
[cit Fulkerson v. Houts, 55 Mo. 301; 
Bouvier L. D.]. See Wilkinson y, 
Elliott, 48 Kan. 590, 595, 23 P 614, 
19 AmSR 158; Holman v. Chevaillier, 
14 Tex. 337, 339; Gove v. Armstrong, 
(Vt.) 89 A 868, 869: Jones v. Bow- 
man, 10 Wyo. 47, 53, 65 P 1002; Bur- 
rill L. D. [quot Mutual L. Ins. Co. v. 
poenney: 76 Fed. 617, 620, 22 CCA 


] 
[a] “The duty of filing usually 


It now signifies 


~ 


the purpose of being filed;®° delivery of a paper to 
the proper officer to be kept on file;#° placing and 
leaving a paper among the files;4! placing a paper in 
the proper official custody ;*? placing a paper in the 


custody by the party charged with 


this duty, and the making of the proper indorse- 
ment by the officer;** presenting a paper at the 
proper office and leaving it there, deposited with the 
papers in such office;** receiving a paper into cus- 
tody, and giving it a place among other papers mee 
the act of either party bringing the paper and de- 


the officer for keeping,*® or the act 
folding, indorsing, and putting up 


includes that of putting on such 
[filing] marks.’ Franklin County 
Comrs. v. State, 24 Fla. 55, 62, 3 S 
471, 12 AmSR 183. 

44, Tregambo v. Cemanche Mill, 
etc., Co., 57 Cal. 501, 506 [quot Mu- 
tual L. Ins. Co. vy. Phinney, 76 Fed. 
617, 620, 621, 22 CCA 425: Hoyt v. 
Stark, 134 Cal. 178, 180, 66 P 223, 86 
AmSR 246; Edwards v. Grand, 121 
Cal. 254, 256, 53 P, ISS ES Oun ive 
Marsh, 30 Cal. A. 424, 430, 159 P aie abel |B 
See Lamson y. Falls, 6 Ind, 309, 310; 
Appleton Mill Co. vy. Warder, 42 


Minn. 117, 119, 48 NW 791; Toda vy. 
Peterson, 13 Wyo. 513, 81 P 878, 880. 

[a] “The thing essential +o a 
filing is a deposit of the paper with 
the officer, with notice of the pur- 
pose, and intent that he should re- 
tain. it.2)  Yatess-ve Tatum, (Colo.) 
155 P 328, 329. See Daniel v. Blank- 
enship, 177 Ky. 726, 732, 198 SW 48. 

[b] Filing of plea.—‘“‘The filing 
must be effected by a deposit of the 
plea in the Clerk’s office, and in no 
other way can it be done. It is filed 
for inspection, and it cannot be in- 
spected without filing.” McDougald 
v. Banks, 13 Ga. 451, 455. 

[ec] Filing dependent on perform- 
ance of statutory conditions prece- 
dent.—(1) “But a filing may depend 
upon the terms of the statute au- 
thorizing it, and will not become 
operative until the requisites are first 
complied with, at least in substance.” 
Hilts v.-Hilts, 43 Or. 162, 164, 72 P 


697. (2) “And, if a. fee is made a 
necessary prerequisite thereto, no 
filing is accomplished or effected 


without the payment of such fee.” 
Hilts v. Hilts, supra [eit State vy, 
Chicago, etc., R. Co., 145 Ind. 229, 43 
NE 226]. See Amy y. Shelby County, 
1 F. Cas. No. 345, 1 Flipp. 104. 

[d] “The word ‘filins’, in refer- 
ence to matters of practice, is very 
commonly used to express the duty 
of bringing to the proper office, as 
the case may be, writs, pleadings, af- 
fidavits and other such matters for 
safe custody, or enrollment.” Hunter 
v. Caldwell, 10 Q. B. 69, 81, 59 HCL 
69, 116 Reprint 28. 

: [e] “Filing? distinguished from 
‘service.”—Boyd vy. Burrel, 60 Cal. 
aie 282. ‘ 

[f] “Filing” gistin uished from 
“presentation.”—Matter of Lance, 55 
aie ieee 106 NYS 211, 

ocketing” compare 
19 6 i, ‘apf p ad see Docket 

5. tate v. Lamm, 9 §., D. 418, 
420, 69 NW 592 [quot Anderson L. 

» and cit Bouvier 1, D.; Web- 

[quot State vy. 


Steer” DT, 
49 La. Ann. 1207,-1211, 22 s 
a eae Coma as 43 Or. 580, 535, 
» and cit State vy, : 
267 Mo. 371, 383, 185 18 aa 


[a] “fhe origin of th bs 
cates very dees er Tears 


in the law see cumulative Annotations, 


same title, page and note number, 


y 
5 


. 


j 


| 
: 


the paper.t7 The term imports that the paper shall 
remain with the clerk as a record.*® 
complete until the document is delivered and re- 
ceived;*® anything short of delivery would leave 
Although it has been 
said that the word ‘‘filing’’ describes the indorse- 


the filing a disputable fact.°° 


of the party charged with the duty 
of filing the paper, and the making 
of the appropriate endorsement #by 
the officer.” Phillips v. Beene, 38 
. Ala. 248, 251 [quot Smith v. Geraty, 
58 Misc. 556, 109 NYS 738, 739, and 
cit Holman vy. Chevaillier, 14 Tex. 
337; Bouvier L. D.; Burrill L. D.; 
Marriott L. D.; Tomlin 1 7D. dee. See 
City St. Impr. Co. v. Babcock, (Cal.) 
68 P 584, 585 [cit Tregambo v. Co- 
manche Mill, ete. Co., 57 Cal. 501; 
Demers: v. Cloud County, 5 Kan. A. 
21s 47 RP, 56%; 25681. 

[b] “Recording” distinguished.— 
(1) “Recording it is not equivalent 
to filing it.’ Chapin v. Kingsbury, 
135 Mass. 580, 581. (2) ‘The filing 
for record is one thing and the re- 
cording another. ... It is not to be 
considered recorded simply because 
it is filed.’ Benson v. Green, 80 Ga. 
230, 231, 4 SE 851. 


[ce] “Filing and entering of rec- 
ord are not synonymous . they 
always convey distinct ideas. Fil- 


ing, originally, signified- placing the 
papers in order on a thread or wire 
for safe-keeping. In this country, 
and at this day, it means, agreeably 
to our practice, depositing them in 
due order in the proper office. En- 
tering of record uniformly means 
writing.” Naylor v. Moody, 2 Blackf. 
(Ind.) 247, 248. See Cheney v. In- 
habitants of Dover, 205 Mass. 501, 
91 NE 1005, 1006; State v. Lamm, 
Gee SD. -41°8,. 7 419, 69 NW 592 
{eit Anderson L. D.] (where it 
is said: “There is, however, a 
marked distinction between enter- 
jing a paper of record and filing the 
same’’). 

47. Abbott L. D. [quot State v. 
Lewis, 49 La. Ann. 1207, 1211, 22 
S 327; State v. Clardy, 267 Mo. By 
185 SW 184, 187; In re Conant, 43 Or. 
530, 535, 738 P 1018]. : 

48. Cooper v. Frierson, 48 Miss. 
300, 310 [quot Meridian Nat. Bank 
v. Hoyt, etc. Co., 74 Miss. 220, O21 
S 12, 60 AmSR 504, 36 LRA 796). 
See Chapin v. Kingsbury, 138 Mass. 
194, 195. 

[a] Limited or special filing.— 
“Where a paper is required to be 
filed only for a specified purpose, or 
to remain on file for only a limited 
time, the special or limited charac- 
ter of such filing is usually indicated 
by the statute.” Pfirmann v. Hen- 
Kkehwile bil. SAr 1455) 152- ‘ 

U. S. v. Lombardo, 228 Fed. 

. See Whitcomb v. Cook, 39 
Vt. 585, 588 [cit Phillips v. Wood, 
31 Vt. 322, 325; Parkhurst v. Pear- 
sons, 30 Vt. 705, 706]. 

[a] Distinguished from “deliv- 
ery.”—Hoyt v. Stark, 134 Cal. 178, 
66 P 223, 224, 86 AmSR 246. 


{[b] Place of delivery.— Matter of 
Norton, 25 Misc. 48, 49, 53 NYS 924 
{cit Hathaway Vv. Howell, 54 N. Y. 
971]. 

oo) U. S. v. Lombardo, 228 Fed. 
980, 983. 

[a] “here can be no filing of a 


paper in a legal sense except by its 
delivery to an official whose duty is 
to file papers and who is required to 
keep and maintain an office or other 
public place for their deposit, and 
that the paper must either be «deliv- 
ered personally to such officer, with 
the intent that the same shall be 
filed by him, or delivered at the place 
where the’ same should be filed.” 
Matter of Lance, 55 Misc. UO ko, 
106 NYS 211. 

51. See Lent v. New York, etc., xs 
. Go., 180 N. Y¥. 504, 509, 29 NE 988; 
Jones v. Wells, 3 Tex. A. Civ. Cas. 
§ 94. 


FILE 


Filing is not 


Phrases: 


[a] Necessity of indorsement.— 
(1) “The filing of a document which 
is not to be transcribed into the for- 
mal records of the office must bear 
the official indorsement of the officer 
in whose custody it is placed; other- 
wise it does not become a matter of 
official record.’ City St. Impr. Co. 
v. Babcock, (Cal.) 68 P 584, 586. 
(2) “It clearly results that the filing 
of a document consists both in the 
handing of it to the clerk and in the 
indorsement of it by that officer, with 
the date on which it came to his 


hands. It is of time immemorial 
usage, that besides, the clerk or 
his deputy attests the indorse- 


ment under his official signature.” 


oo v. Brooks, 35 La. Ann. 151, 
52. Anderson vy. Roberts, 86 Kan. 


175, 177, 119 P 354. See Bettison v. 
Budd, 21 Ark. 578, 580 [quot Oats v. 


Walls, 28 Ark. 244, 248]; State 
v. Gowen, 12 Ark. 62, 64; Keath v. 
Berkley, 7 Ark. 469; Thompson V. 
Foster, 6 Ark. 208, 210; McCann v. 
McCann, 20 Cal. A. 564, 129 P 966, 
967; Pfirmann v. Henkel, 1 Ill. A. 
145, 152; Powers v. State, 87 Ind. 


144, 148 [cit Oates v. State, 153 Ind. 
436, 438, 55 NE 226]; Johnson v. 
Crawfordsville, ete., R. Co., 11 Ind. 
280, 284; Hammond, etc., Electric R. 
Co. v. Antonia, 41 Ind. A. 335, 88 NE 
766, 769 [cit Engleman v. State, 2 
Ind. 91, 92, 52 AmD 494]; Rathburn 
v. Hamilton, 53 Kan. 470, 474, 37 P 
20 [quot State v. Heth, 60 Kan. 560, 
563, 57 P 108]; Burkleo v. Baytown, 
108 Minn. 224, 226, 121 NW 874; 
Baker v. Henry,! 63 Mo. 517, 519; 
Grubbs v. Cones, 57 Mo. 83, 84 [quot 
State v. Hockaday, 98 Mo. 590, 593, 
12 SW 246]; Manhattan Co. v. Laim- 
beer, 108 N. Y. 578, 15 NE 712, 713; 
Cullen v. Miller, 9 NYLegObs 62, 64; 
Norris v. Cross, 25 Okl. 287, 296, 108 
P 1000; Palmer v. Simons, 107 _S. C. 
93, 92 SE 23, 24; Reed v. Todd, 40 
Ss. D. 27, 166 NW 167, 168; Stark- 
weather v. Bell, 12 S. D. 146, 80 NW 
183, 185; Darnell v. Flynn, 69 W. Va. 
146, 71 SE 16, 18; Marlet v. Hinman, 
77 Wis. 136, 140, 45 NW 953, 954, 
20 AmSR 102. 

“By filing we do not mean the af- 
fixing of filing marks by the clerk, 
a ministerial duty, but the delivery 
of the decision to the clerk for filing 
and record, and constituting the 
same a part of the judgment roll.” 
Crane v. First Nat. Bank, 26 N. D. 
268, 278, 144 NW 96. 

“‘The filing of an instrument con- 
sists, not in the indorsement or cer- 
tificate of the officer, but in its being 
delivered to and accepted by him for 
the purpose of being placed and kept 
in his office as a permanent record 
or!) file2!’ = State’ vii Crosley=) Park 
Land Co., 63 Minn. 205, 207, 65 NW 
268 [quot Foster v. Brick, 121 Minn. 
173, 175, 141 NW 101]. 

[a] “The word ‘filing’... [does 
not include] endorsing or indexing.” 
—Gorham v. Summers, 25 Minn. 81, 


85. 

[b] “The filing party is entitled 
to the benefit of his act when he 
places the document in the custody 
and control of the proper officer for 
the purpose of filing, if accompanied 
by payment or:'tender of fees, when 
fees are required, unless advance 
payment is waived.” Gove v. Arm- 
strong, (Vt.) 89 A 868, 869. 

53. Jacksonville St. RP Co. ev: 
Walton, 42 Fla. 54, 61, 28 S 59; Oats 
vy. State, 153 Ind. 436, 438, 55 NE 
226 [cit Powers v. State, 87 Ind. 144, 
148; Gorham v. Summers, 25 Minn. 
81, 85]; Anderson v. Roberts, 86 Kan. 
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ment on a paper of the day. when it is left in a pub- 
lic office,5! the indorsement upon the paper of the 
time of its reception is not, strictly speaking, a part 
of the operation of filing ;®? it is a mere memorandum 
serving as evidence of the fact.°? 

‘‘Wiling a claim,’’5* ‘‘filing a com- 


175, 177, 119 P 354; State v. Heth, 
60 Kan. 560, 568, 57 P 108; In re 
Dewar, 10 Mont. 426, 437, 25 P 1026; 
Bishop v. Cook, 13 Barb. (N. Y.) 326, 
329; King v. Penn, 43 Oh. St. 57, 61, 
1 NE 84; Nimmons y. Westfall, 33 
Oh. St. 2138, 223; Haines v. Lind- 
sey, 4 Oh. 88, 89, 19 AmD 586; Stark- 
weather v. Bell, 12 S. D. 146, 152, 80 


NW 183. See Ex p. State, 51 Ala. 
69, 74; McCann v. McCann, 20 °Cal. 
A. 564, 129 P 966, 967; Franklin, 


County v. State, 24 Fla. 55, 62, 3 S 
471, 12 AmSR 183 [cit Willingham 
v. State, 21 Fla. 761, 789];)Pfirmann 
vy. Henkel, 1 Ill. A. 145, 152; Powers 
v. State, 87 Ind. 144, 148 [cit Oats 
v. State, 153 Ind. 436, 438, 55 NE 
226]; Johnson v. Crawfordsville, 
etc., R. Co., 11 Ind. 280, 284; Rath- 
bun v. Hamilton, 53 Kan. 470, 474, 
37 P 20 [quot State v. Heth, 60 Kan. 
560, 563, 57 P 108]; Day, ete., Lum- 
ber Co. v. Stadler, 139 Ky. 587, 592, 
69 SW 712; Baker v. Henry, 63 Mo. 
517, 519; King v. Penn, 43 Oh. St. 
57, 61, 1 NE 84; Nimmons v. West- 
fall, 33 Oh. St. 213, 221 [cit Haines 
v. Lindsey, 4 Oh. 88, 89, 19 AmD 
586]; Palmer v. Simons, 107 S. C. 93, 
92 SE 23, 24; Reed v. Todd, 40 S. D. 
27, 166 NW: 167, 168; Starkweather 
es 12 S. D. 146, 152, 80 NW 

[a] “If the filing can be proved 
by parol, the proof must show an 
actual delivery of the paper to the 
clerk or one of his deputies, and the 
proof should be clear and positive. 
It is not enough to show the paper 
in the office of the clerk. It must 
be delivered to him for the purpose 
of filing.” Boyd v. Desmond, 79 Cal. 
250, 254% 21 RB 755. 

[b] “The file mark of the officer 
is evidence of filing, but it is not the 
essential element of the act.” Mas- 
terson v. Southern R. Co., (Ind. A.) 
82 NE 1021, 1023 [cit Hull v. Louth, 
109 Ind. 315, 336, 10 NE 270, 58 AmR 
on State v. Foulkes, 94 Ind. 493, 


ip 

[c] “The date of filing indorsed 
by the filing officer (1) is... prima 
facie the date of actual filing, and 
must control until it has been shown 
by competent evidence to be incor- 
rect and the rule as to the 
quanttum of proof is that the evi- 
dence of error must be clear and 
free from doubt.” Foster v. Brick, 
121 Minn. 173, 175, 141 NW 101. (2) 
“The date of the filing mark in... 
a paper is not conclusive, and... 
the actual date of the delivery of the 
instrument to the proper custodian 
controls, and... such delivery may 
be shown. by parol evidence contra- 
dicting the filing mark.’ State Nat. 
Bank v. Lowenstein, 52 Okl. 259, 266, 
155 P 1127. See Barber Asphalt Pav. 
Co. v. O’Brien, 128 Mo. A. 267, 107 
SW 25, 29. (8) “The indorsement 
by the clerk is the highest legal evi- 
dence of the filing, yet the filing, in 
contemplation of law, is as perfect 
before as after such indorsement, 
and dates from the receipt by _ the 
clerk and its lodgment in. his office.” 
Bureka Stone Co. v. Knight, 82 Ark. 
164, 171, 100 SW 878. 

[ad] “The fact of filing it is to be 
regarded as matter in pais.”—Haines 
v. Lindsey, 4 Oh. 88, 90, 19 AmD 586 
[quot Stokes v. Logan County, 2 Oh. 


Dec. (Reprint) 688, 691, 4 WestL 
Month 590]. 

54, Erwin v: McGuire, 44 Ala. 
499, 604; Phillips v. Beene, 38 Ala. 


248, 251; Justice v. Gallert, 131 N.C. 
398, 395, 42 SE 850; King v. “Atlantic 
Coast R. Co., 86 S. C. 510, 512, 68 
SE 769. 
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plaint,’’°> ‘filing an 


ment,’’ 7° ‘‘original filing.’’ 74 


FILIACION. In Spanish law, filial relationship,7® 
FILIATION. The relation of parent and child.7é 
FILIATIO NON POTEST -PROBARI.77 


FILIUS. A child, a son.78 


Filius nulius. The son of no one.?9 
Filius populi. The son of the people.®° 
FILIUS CONSTAT ESSE IN FAMILIA PATRIS 


ET NON MATRIS.*! 


FILIUS EST NOMEN NATURA, SED HERES 


NOMEN JURIS.* 


FILIUS IN UTERO MATRIS EST PARS VIS- 


CERUM MATRIS.®* 


FILL. As a noun. That which fills;84 an em-. 


55. Cheney v. Dover, 205 Mass. 
501, 5038, 91 NE 1005. 
56. Cullen y. Miller, 9 NYLegObs 
64 


57. Adams v. Goodwin, 99 Ga. 138, 
25 SE 24. 

58. Powers El. Co. v. Pottner, 16 
N. D. 359, 361, 113 NW 703, 704. 

59. Phillips _v. Arnett, 164 Ky. 
426, 430, 481, 175 SW 660 [quot Aik- 
man _v. South, 97 SW 4, 5, 29 KyL 


1201]. 

60. Roberts v. State, 83 Tex. Cr. 
139, 201 SW 998, 999. 

61. Medland v. Linton, 60 Nebr. 
249, 255, 82 NW 866. 

62. Albany Nat. Bank v. Georgia 
Banking Co., 137 Ga. 776, 74 SE 267; 
J. M. Guffey Petroleum Co. y. Hooks, 
57 Tex. Civ. A. 560, 106 SW 690, 693. 

63. Matter of Norton, 25 Misc. 48, 
49, 58 NYS 924. 

64. State v. Chicago, etc. R. Co., 
145 Ind. 229, 237, 48 NE 226. 

65. Knoxville Irdn Co. vy. Wilkins, 
74 Ga. 493, 496. : 

66. Burnett v. Glas, 154 Cal. 249, 
97 P (428, 425. 

67. Dunlop v. Duniop, 60 Tex. Civ. 
A. 389, 390, 130 SW 715 [quot Klas- 
ner v. Klasner, 23 N. M. 627, 170 P 


745, 746]. 
68. Trenton, etc, Turnp. Co. v. 
American, ete, Commercial News 


Co., 43 N. J. L. 381, 385. 

69. Chestnut Hill, etce., Turnp. 
Road Co. v. Montgomery County, 228 
Pad ien Ao 26; 7217: 


70. Sebastian v. Rose, 135 Ky. 
197, 208, 122 SW 120 (“ ‘filing the 
case away’ was, in effect, keeping 


control of the case, to be redocketed 
upon notice’). 

sedis Ex p. Thorne, L. R. 8 Ch. 722, 
72. Peo. v. Fisch, 164 Mich. 680, 
682, 130 NW 341; Fink v. Wallach, 
47 Misc. 247, 95 NYS 872, 874. 

73. Reed v. Todd, 40 S. D. 27, 166 
NW 167, 168. 

% 74 Gorham v. Summers, 25 Minn. 

As : 

75. Escriche Diccionario. See 
Filiation post this page. 

76.- Lay v. Fuller, 178 Ala. 375, 
59 S 609, 610. See generally Bas- 
tardsit GC: dkep935¢e 

77. A maxim meaning “Filiation 
\cannot be proved.’ Peloubet Leg. 
Max.; Coke Litt. p 126a. 

78. Black L. D. 

79. Jackson v. Hocke, 171 Ind, 
371, 84 NE 830, 831. See Blacklaws 
wah ne: 82 Ill. 505, 506, 15 AmR 


administrator’s 
‘‘filing an affidavit,’’ °” ‘‘filig and foreclosure,’’ 58 
“‘filimg away,’’°® ‘‘filing back,’’ °° ‘‘filing certifi- 
cates,’’ * ‘‘filing for record,’’ ° ‘‘filing in the office 
of the clerk,’’ ® ‘‘filing of articles of consolida- 
tion,’’ ° ‘‘filing of the bill,’’ * ‘‘filing of the con- 
tract,’’ °° ‘‘filing of the suit,’’ ® ‘‘filing telegraph 
despatches,’’ °° ‘‘filing thereof,’’ °° ‘filing the case 
away,’’*° ‘‘filine the resolution,’’™ ‘filing with 
the clerk,’’’? ‘‘immediately after filing the judg- 


FILE—FILLERS 


bond,’’®> | bankment.8® 


relates.92 
Filled stope. 


proceeds.°? 


‘ 


As a verb. To occupy so that no space remains;** 
to insert in or make complete;’? to hold, as an 
office ;85 to compound.®® 
employed as implying a promise to pay.°° 

Filled. While, strictly speaking, not a commer- 
cial term,®! to a limited extent it is used in ¢om- 
merce, but its meaning depends upon its significa- 
tion among the manufacturers to whose business it 


Also, the term may be 


In mining parlance a room ‘where 


the waste drop taken out of the vein is left on the 
floor of the stope, thus raising the floor as work 


Filled with. Packed or reinforced with.?4 


that fills.95 


Filling. In its ordinary sense it means something 
The term has a well settled meaning 
among civil engineers and contractors in that line 


of business ;°° it means to be filled with clay, sand, 


clean earth, or any solid, jmperishable material.97 


The term in commercial usage has come to be an 


used loosely.®° 


“Bastard” defined see Bastards 
§ 1 


80. Jackson v. Hocke, 171 Ind. 
371, 84 NE 830, 831. See Blacklaws 
ME stra 82 Tll...505, 506, 165 AmR 
33 


81. A maxim meaning “A son ap- 
pears to be in the family of the 
father, and not of- the mother.” 
Trayner Leg. Max. [cit Fraser Pa- 
rent & Child p 99]. 

82. A maxim meaning “Son is a 


name of nature, but heir is a name 


of law.” Peloubet Leg. Max. 

83. A maxim meaning “A son in 
the mother’s womb is part of the 
mother’s vitals.” Wharton L. Lex. 

84. Webster Int. D. 

[a] A “fill”? in connection with 
the grading of streets.—In re Sedg- 
Bae Ave., 217 Pa. 313, 316, 66 A 546, 
547. 


85. Anderson v. Birmingham Min- 
eral R. Co., 109 Ala. 128, 129, 19 § 
519. See Romaniuk v. Grand Trunk 
Pac, R. Co., 24 Man. 797, 20 DomLR 


301, 29 WestLR 1766, 7 WestWkly 
ae See also Embankment 20 C. J. 
p 403. 


86. English L. D. 

87. Standard D. 

[a] “*‘Fill in the agreement’... 
amounts to fill in the blank spaces 
in the agreement.” Dozier vy. Na- 
tional Borax Co., 35 Cal. A. 612, 618, 
170 P 638. 

To fill blanks see Alteration of In- 
struments §§ 37-89; Bills and Notes 
§§ 287, 315, 316, 317; Bonds § 23; 
Deeds § 77; Forgery [19 Cye 1383]. 

88. English L. D. 

[a] “Fill up’ such vacancy.”— 
Johnston y. Wilson, 2 N. H. 202, 204, 
9 AmD 50. 

89. Standard D. 
pound 12 C. J. p 302. 

[a] “To fill a prescription is to 
furnish, prepare and combine the 
requisite materials in due proportion 
as prescribed.” Ray v. Burbank, 61 
Ga. 505, 511, 34 AmR 103. See Drug- 
fists '§ 41; 

90. Bangor Bridge Co. v. Mc- 
Mahon, 10 Me. 478, 480 (where one 
subscribed for shares and agreed “to 
take and fill the number of shares 
Set against his name’). 

[a] “To fill up, is to pay the as- 
Sessments.”—Bangor Bridge Co. v. 
McMahon, 10 Me. 478, 480. 

91. U.S. v. Pinney, etce., Co., 105 
Fed. 934, 935, 45 CCA 138 (“that is 
to say, no goods are ever bought or 
sold or inquired about as filled 
goods”). See also Wimpfheimer y,. 


See also Com- 


elastic one,°’ and in business directions is often 


PILLERS. Leaves that make up the main body 


U. S., 142 Fed. 849, 852. 

92. U.S. v. Pinney, ete., Co., 105 
Fed. 934, 935, -45 CCA 138. (“the 
term is a technical one, used by the 
manufacturers, and relates to the 
process of manufacture, and there- 
fore is also employed, to a certain 
extent, by the commission merchant, 
or by the importer, who is naturally 
familiar with the method of manu- 
facture by which the goods which he 
sells are presented to the public’’). 

[a] “Filled cotton goods” synony- 
mous with “weighted goods.”—‘“For- 
merly, in England, the term ‘filled 
cotton goods’ was synonymous with 
‘weighted goods,’ and meant that the 
interstices of the fabric were loaded 
or weighted with foreign sub- 
stances, among which inorganic sub- 
stances, like china clay, chalk, or 
Glauber’s salts were used; and that, 
although starch was used, some 
other material, like clay, or perhaps 
glue or glucose, must be used also.” 
U. S. v. Pinney, ete., Co., 105 Fed. 
934, 985, 45 CCA 188. 

98. Creede United Mines Co. v. 
Hawman, 23 Colo. A. 125, 127 P 924, 
926 (the object being “to keep. the 
floor of the stope at all times con- 
veniently close to the roof, im order 
that the miner may, while standing 
on the floor, be able to drill holes 
in the roof and blast out materials’’), 
See Stope [36 Cyc 1325]. 

94. Standard D. : 

[a] “Filled in with brick.’”—Fow- 
ler v. Adtna F. Ins. Co., 6 Cow. 
(N. Y.) 673, 16 AmD 460, 7 Wend. 
270, 274. 

95. Wimpfhéimer vy. VU, ee ab 2) 
Fed. 849, 851, 

[a] Synonymous with  “weft.7— 
“In weaving it is synonymous with 
‘weft,’ and relates to the threads that 
fill the interstices in the warp, and 
thus form’ the fabric.” Wimpf- 
heimer vy. U. S., 142 Fed. 849, 851, 

{b] “‘Filline of the place’ or 
‘office.’ ”—-Opinion to Governor, 23 
R. I. 635, 640, 51 A 221. i 
Pte Levy vy. Chicago, 113 Ill. 650, 
hee Levy v. Chicago, 113 Til. 650, 

98. U. S. v. Pinney, etc., Co., 105 
Fed. 934, 936. 

[a] “Filling chamber.” — Crown 
Cork, ete. Co. v. Carper Automatic 
Bottling Mach. Co.; 229 Fed. 748, 754. 

99. U.S. v. Pinney, etes Co. L05 
Fed. 934, 936. 

{a] “The importer’s definition of 
filling is satisfied if the goods con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


FILLERS—FINAL 


of a cigar.t 

_PILLY. A female colt,? a young horse,* espe- 
cially a young mare.* A term also applied to a 
lively, roistering, or wanton girl.® 

PILM. The layer, usually of gelatin or collodion, 
containing the sensitive salts of photographie 
plates ;° also the flexible sheet of celluloid or similar 
material upon which this layer is sometimes 
mounted.? ? 

FILTER. As a noun. Any jorous article, as a 
cloth, paper,® sand, or charcoal,® through which wa- 
ter or other liquid is passed to separate from it mat- 
ter held in suspension,!° or in some cases dissolved 
impurities or coloring matter;!1 a chamber or device 
containing such substance.” 

As a verb. To purify * or defecate.!4 

FILTH. Anything that soils or defiles;!> any- 
thing that sullies or befouls the moral character ;16 
defilement;17 foul, offensive matter;1§ pollution.1® 

FILTHY. Containing or involved in filth;?° con- 
temptible;?1 defiled by sinful practices;?? foul, 
dirty; low;?4 mean; morally foul;? nasty;27 
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noisome ;”* polluted ;?° seurvy;°° that which is nasty, 
dirty, vulgar, indecent, offensive to the moral sense, 
morally depraving and debasing.*? 
FILTRATE. The residue after filtration.?? 
FILTRATION. Passing through;%? the act or 
process of filtering ;°* the mechanical separation of 
a liquid from the dissolved particles floating in it.2* 
FILUM. A latin word signifying a thread.*® 
Applied to watercourses, an imaginary thread or 
line passing through the middle of a stream or 
road.°* 
Filum aque. 
of a stream.*° 
Filum foreste. The border of the forest.*° 
Filum vie. The middle line of a road.*t 
FINAL.*? A word of well understood and ac- 
cepted meaning ** derived from the Latin word 
‘‘finis.’? #4 In its ordinary signification, last;45 
latest ;** relating to the end;*7 ultimate.4® It also 
signifies conclusive ;*9 precluding further controversy 
on the question passed upon;°*° that which absolutely 
ends or concludes a matter;°! that which terminates 


Middle of the river;3* the thread 


tain in addition to starch an appre-|for food purposes, is certainly |AmD 584. 

cCiable quantity of inorganic ma-| ‘filthy.’” U.S. v. Sprague, 208 Fed. 42. Final: 

terial.” 2U::Sis-v. Pinney; “etc. Co.; | 419, 421. Account of: 

105 Fed. 934, 935. 21. Century D. [quot U.S. v. Dav- Executor or administrator see Ex- 

1. Falk v. Robertson, 137 U. S.|idson, 244 Fed. 523, 529]. ecutors and Administrators 
225, 231, 11 SCt 41, 34 L. ed. 645 [a] Filthy letter.—U. S. v. David- § 2299 et seq. 

(“Leaf tobacco consists of three |son, 244 Fed. 523, 532. Guardian see Guardian and Ward 
classes, ‘wrappers,’ ‘fillers,’ and 22. Century D. [quot U.S. v. Dav- [21 Cye 150 et seq]. 

‘binders.’ ‘Wrappers’ are leaves suit- |idson, 244 Fed. 523, 529]. Receiver see Receivers [34 Cye 450 
able for the outside finish of a cigar. 23. Century D. [quot U.S. v. Dav- et seq]. 

‘Fillers’ are leaves that make up the |idson, 244 Fed. 523, 529]. Award see Arbitration and Award 
main body of the cigar; and ‘bin- 24 Century D. [quot U. S. v. Dav- §§ 333-349. 

ders’ are the secondary or inside|idson, 244 Fed. 523, 529]. ‘Cost see Costs § 1. 

wrapper, and hold together the loose 25. Century D. [quot U.S. v. Dav- | Judgment, order, or decree: 
material which constitutes the fill- |idson, 244 Fed. 523, 529]. In general see Equity § 822; Judg- 
ing’). 26. Century D. [quot U.S. v. Dav- ments [23 Cyc 672]. 

[a] “Piller tobacco.”—U. S. v.|idson, 244 Fed. 523, 529]. As affecting right of review see 
Seventy-Five Bales of Tobacco, 147 27. Century D. [quot U.S. v. Dav- Appeal and Error §§ 256-285; 
Fed. 127, 132, 77 CCA 353; Domim-|idson, 244 Fed. 523, 529]. Certiorari §§ 74-77; Justices of 
guezZ v..U.-S;, 122 Wed. 556;-557- 28. Century D.. [quot U.S. v. Dav- the Peace [24 Cyc 649]. 

2. Webster D. [quot Lunsford v.|idson, 244 Fed. 523, 529]. On certiorari §§ 376-387. 

State, 1 Tex. A. 448, 450, 28 AmR 29. Century D. [quot U.S. v. Dav- To bar subsequent action see 
414]. idson, 244 Fed. 523, 529]. Judgments [23 Cyc 1126]. 

3. Webster D. [quot Lunsford v. 30. Century D. [quot U.S. v. Dav- [a] “Sentencia firme” and “sen- 
State, 1 Tex. A. 448, 450, 28 AmR|idson, 244 Fed. 523, 529]. tencia final” distinguished.—Ex p. 
414]. 31. Tyomies Pub. Co. v. U. S., 211 | Bolivar, 12 Porto Rico 261, 264. 

4. Webster D. [quot Lunsford v. | Fed. 385, 390, 128 CCA 47. 43. Pittsburgh, ete., R. Co. v. Gil- 
State, 1 Tex. A. 448, 450, 28 AmR 32. U.S. v. Proctor, 145 Fed. 126, | lespie, 158 Ind. 454, 458, 68 NE 845. 
414]. 129 (where the term is used with 44, State v. Twenty-First Ju- 

5. Webster D. [quot Lunsford v.|respect to a ‘water filtrate’’). dicial Dist. Democratic Committee, 
State, 1 Tex. A. 448, 450, 28 AmR 33. Pendleton v. Saunders, 19 Or.|122 La. 83, 90, 47 S 405. 

414]. 9, 34, 24 P 506. “Finis” defined see post. 

6. Webster Int. D. 34. Pendleton v. Saunders, 19 Or. 45. Saylor v. Duel, 236 Ill. 429, 

{a] “Film or other pictorial rep-|9, 22, 24 P 506. 432, 86 NE 119, 121, 19 LRANS 377; 
resentation of a prize fight.”’”—Kalis- 35. Pendleton v. Saunders, 19 Or.|Johnson v. New York, 1 NYS 254, 


thenic Exhibition Co. v. Emmons, 225 


Fed. 902. 

[b] “A tape film.”—Edison  v. 
American Mutoscope, etc., Co., 144 
Fed. 121, 


7. Webster Int. D. 

8. Webster Int. D. 

{a] “Filtering paper,’ — Murphy 
v. U. S., 148 Fed. 336. 

9. Webster Int. D. 


10. Webster Int. D. 

11, Webster Int. D. 

12. Webster Int. D. 

13. Pendleton v. Saunders, 19 Or. 
9, 22, 24 P 506. 

14. Pendleton v. Saunders, 19 Or. 
9, 22, 24 P-506. 

15. Century D. [quot U. S. v. Dav- 
idson, 244 Fed. 523, 529]. 

[a] Snow as filth—Reg. v. Wood, 
5 BE. & B. 49, 55, 85.ECL 49, 119 Re- 
print 400. 

16., Century ]D: -[quot U.S. Vv. 


Davidson, 244 Fed. 523, 529]. 

17. Century D. [quot U. S. v. Dav- 
244 Fed. 523, 529]. 

18. Century D. [quot U.S. v. Dav- 
idson, 244 Fed. 523, 529]. 
Century D. [quet U. S. v. Dav- 
244 Bed. 528, 529]. 
Century D. [quot U.S. v. Dav- 
244 Fed. 523, 529]. 
. fa] “A substance containing ba- 
cilli liable to cause disease, to such 
an extent as to make it dangerous 


9, 22, 24 P 506. 

36. Phillips v. Beene, 38 Ala. 248, 
251; Meridian Nat. Bank vy. Hoyt, 
ete., Co., 74 Miss. 221, 228, 21 S 12; 
60 AmSR 504, 36 LRA 796; Holman 
v. Chevaillier, 14 Tex. 337, 339. See 
File ante p 1123. 

37. Black L. D. See Woodyer v. 
Hadden, 5 Taunt. 125, 134, 1 ECL 74, 
128 Reprint 634. See also Bound- 
aries § 65. 

38. Ingraham v. Wilkinson, 4 
Pick. (Mass.) 268, 273, 16 AmD 342. 
See Tyler v. Wilkinson, 24 F. Cas. 
No. 14,312, 4 Mason 397, 400; Adams 
v. Pease, 2 Conn. 481, 483; In re 
Ipswich, 24 Pick. (Mass.) 3438, 344; 
Claremont v. Carlton, 2 N. H. 369, 
371, 9 AmD 88; Arnold v. Mundy, 
6 N. J. Le. 1, 67, 10 AmD+356s Child 
Vv. Starr, $4: Hill . CN.) YY.) 369, .382:; 
Canalis Commis... eeoyy7 7b.) wend: 
CNR) 423), (4300) Peo. nied Platt 17 
Johns (N. Y.) 195, 210, 8 AmD 382; 
Williams v. Buchanan, 23 N. C. 535, 
539, 35 AmD 760. 


[a] “Usqua ad filum aque.”— 
Claremont v. Carlton, 2 N. H. 369, 
371, 9 AmD 88. 

39. Knight v. Wilder, 2 Cush. 
(Mass.) 199, 207, 48 AmD 660. 

40. Black L. D. 

41. Black L. D. 

fa] “Usque ad filum medize.”’— 
Cox v. Freedley, 33 Pa. 124, 128, 75 


255; Witmer’s Est., 15 Pa. Dist. 467; 
papuisom v. Dougherty, 18 S. C. 486, 
46. Garrison v. Dougherty, 18 
S. C. 486, 488. 
47. Garrison v. 
S. C. 486, 488. 


Dougherty, 18 
See Saylor yv. Duel, 


236 Ill. 429, 86 NE 119, 121, 19 
LRANS 377. 
48. Garrison vy. Dougherty, 18 


S. C. 486, 488. 

49. Saylor v. Duel, 236 Ill. 429, 86 
NE 119, 121, 19 LRANS 377; Pitts- 
burgh, etc., R. Co. v. Gillespie, 158 
Ind. 454, 63 NE 845; Blanding v. 
Sayles, 23 R. I. 226, 2388, 49 A 992; 
Reg. v. Hunt, 6 BE. & B. 408, 88 BCL 
408, 119 Reprint 918. 

50. Pittsburgh, etc., R. Co. v. Gil- 
lespie, 158 Ind. 454, 63 NE 845 [quot 
Century D. and cit In re New York, 
49 N. Y. 150]; State v. Twenty-First 
Judicial Dist. Democratic Committee, 
122 La. 88, 90, 47 S 405 [quot Cen- 
tury D.]. See D’Alemberte v. State, 
56 Fla. 162, 47 S 489, 499; Hoste v. 
Dalton, 187 Mich. 522, 100 NW 750, 
(ol school (Dist, (No. 14iv. Sims, 
193 Mo. A. 480, 484, 186 SW 4; State 
v. Harmon, 87 Oh. St. 364, 101 NE 
286. ; 

51. Rondeau’ v. Beaumette, 4 
Minn. 224, 228 [cit Burrill L. D.]. 

[a] In reference to a check de- 
posited, it ‘‘means that the matter 
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or ends a matter or proceeding,®? not necessarily 


absolutely, however.®* 


As applied to a judgment or judicial award, it has 
a technical, fixed, and appropriate meaning;®* it 
denotes the essential character, not the mere con- 
sequences, of the order;®° it is used in contradiction 


to ‘‘interlocutory.’’ °° 
Phrases: 


‘‘Final account,’’ 5? ‘‘final action,’’ 58 
“final adjustment,’’°® ‘‘final and conclusive,’’ °° 


FINAL 


‘“final balance,’’ ® ‘‘ final certificate,’’ °° ‘‘ final con- 


is settled and that the check is taken 
as cash and the transaction is 
ended.” Mudd v. Farmers’, ete., 
Bank, 175 Mo. A. 398, 402, 162 SW 
314. 

52. Rondeau v. Beaumette, 4 
Minn. 224, 228. See also Hoste v. 
cates 137 Mich, 522, 100 NW 750, 


53. Rondeau vy. Beaumette, 4 
Minn. 224, 228 [cit Burrill L. D.]. 
See also Rodgers v. U. S., 157 Fed. 
381, 385, 85 CCA 79; D’Alemberte v. 
State, 56 Fla. 162, 47 S 489, 497; 
Anderson v. School Dist. No. 15, 89 
App. Div. 231, 85 NYS 943, 945. 

54. Bre Va) Wood, 23 -N. iS) IT. 


560, 56 
55. Indianapolis Union R. Co. v. 
Waddington, 169 Ind. 448, 82 NE 


1030, 1082; State v. Wood, 23 N. J. 
In, 560, 561. 

56. Bixler’s App., 59 Cal. 550, 556 
(“A judgment is sometimes said to 
be final to distinguish it from an 
interlocutory order or judgment in 
the same court’); State v. Wood, 23 
Ny J... 560, 561. 

57. Morse’s App., 92 Conn. 286, 
292, 102 A 586. 

58. Snyder v. State Liability Bd. 
of Awards, 94 Oh. St. 342, 114 NE 
268, 270. 

59. Lexington, etc. (Rio: - -v. 
Ford Plate Glass Co., 84 Ind. 516, 
ae Copper v. Metzger, 74 Ind. 544, 


60. Lane v. U. S., 241 U. S. 201, 
209, 36 SCt 599, 60 L. ed. 956; Grub- 
nau v. U. S., 176 Fed. 904, 906, 100 
CCA 374; Carter v. Sonoma County 
Super. Ct., 1388 Cal. 150, 70 P 1067; 
Lambert v. Bates, 137 Cal. 676, 678, 
70 P 777; Tyler v. Connolly, 65 Cal. 
28, 31, 2 P 414; Houghton’s App., 
42 Cal. 35, 55; Rash v. Allen, 24 
Del. 444, 76 A 370, 876; Pittsburgh, 
etc, R. Co. v. Gillespie, 158 Ind. 
454, 63 NE 845; Vigo County v. 
Davis, 186 Ind. 508, 508, 86 NE 141, 
22 LRA 515; Hammond v. Ridgely, 
5 Harr. & J. (Md.) 245, 268, 9 AmD 
522; Gilroy v. Supreme Ct. I. O. F., 
75 N. J. L. 584, 67 A 1087, 1039, 14 
LRANS 632; Ackerman vy. Taylor, 9 
N. J. L. 65, 69; In re Delaware, etc.. 
Co., 69 N. Y. 209; In re Central Park, 
50 N. Y. 493; Matter of New York, 
49 N. Y. 150, 154; King v. New York, 
36 N. Y. 182, 187; In re Canal St., 
12 N. Y. 406; New York Cent. R. 
Co. v. Marvin, 11 N. Y. 276; Matter 
of Cedarhurst, 121 App. Div. 576, 578, 
106 NYS 275; Peo. v. Kingston, 53 
App. Div. 58, 60, 65 NYS 590; Peo. 
Wal iCanal Bd, 7 ans. (N: Y.) 220, 
223; Clark v. Patterson, 6 Binn. (Pa.) 
128; Mussina y. Hertzog, 5 Binn. 
(Pa.) 387, 389; Mau v. Stoner, 14 
Wyo. 183, 83 P 218, 221; Murphy, v. 
Rex, [1911] A. C. 401, 405; Barker 
v. Edger, [1898] A. C. 748, 753; Reg. 
v. Bridge, 24 Q. B. D. 609, 611; Death 
v. Harrison, L. R:. 6 Exch. 15, 19; 
Ex p. Hebert, (N. B.) 4 CanCrCas 


153, 155. 

61. Capehart v. Logan, 20 Minn. 
442, 445. 

62. Johnson v. Hogg, 202 Ill. A. 


253, 254; Schaefer v. Elser, 202 I11.. 


A. 222, 223. 

63. Norris v. Moody, 84 Cal. 143, 
152, 24 P 387; Sabichi v. Aguilar, 
43 Cal. 285, 290;. San Jose v. Trim- 
ble, 41 Cal. 536, 541; Davis v. Davis, 


26 Cal. 23, 46, 85 AmD 157 [cit Rich- 


ardson y. Williamson, 24 Cal. 2891; 
Johnson v. Van Dyke, 20 Cal. 225, 
229 [cit Beach v. Gabriel, 29 Cal. 
580, 585]. 

64. In re King, 3 Fed. 839, 840. 

65. J. W. Calnan Co. v. Doherty, 
2247U. SP145; 147, '32. SCt 460, 461, 
56 L. ed. 702; Treadwell v. Corker, 
245 Fed. 348, 349, 157 CCA. 540; 
Economy Fuse, ete., Co. v. Killark 
Electric Mfg.. Co., 235 Fed. 120, 121, 
148 CCA 614; The Transfer No. 21, 
218 Fed. 636, 637, 184 CCA 394; Ste- 
vens v. Nave-McCord Mercantile Co., 
150, Fed. 71, 73, 80 CCA 25; Cassatt 
vy. Pennsylvania Coal, ete., Co., 150 
Hed. 48, U8EUCCA “97s i Caissatt) ive. 
Mitchell Coal, ete., Co., 150 Fed. 32, 
34, 81 CCA 80, 10 LRANS 99; Land 
Title, ete. Co. v. Asphalt Co., 127 
Feds: 1,20; 62) CCA’ 23; McGhee vy: 
Mathis, 21 Ark. 40, 55; Moore v. 
Mayfield, 47 Ill. 167, 169; Galvin v. 
Logan, 182 Ind. 647, 106 NE 871; 
Dobson v. Holmes, 83 Kan. 476, 112 
P 131, 132 [cit Weston v. Charles- 
ton, 2 Pet. (U. S.) 449, 464, 7 L. ed. 
481]; Porter v. Griffin, 143 Ky. 138, 
136 SW 1380, 131; Real Property Co. 
v. Pitt, 230 Mass. 526, 120 NE 141; 
Ashton v. Thompson, 28 Minn. 330, 
334, 9 NW 876; Mettler v. Adamson, 
38 Mont. 198, 99 P 441, 448; Ander- 
son v. Cortlandt School Dist. No. 15, 
89 App. Div. 231, 234, 85 NYS 943; 
Crane v. McHenry First Nat. Bank, 
26 N. D. 268, 144 NW 96, 99; Mannix 
v. Hamilton County, 43 Oh. St. 210, 
211, 1 NE 322; Sturgis v. Sturgis, 
51 Or. 10, 93 P 696, 698, 131 AmSR 
724, 15 LRANS 1034; Reg. v. Hunt, 
6 E. & B. 409, 88 ECL 409, 119 Re- 
print 918; Reg. v. Napton, 2 Jur. 
NSS. 4113871039. 


66. Beddall v. British, ete, Mar. 
Ins. Co.; 21 (NYS 709,711. 
67. Swarthout v. Curtis, 4 N. Y. 


415, 416; Baker v. Ancient Order of 
Hibernians, 170 App. Div. 844, 156 
NYS 619; Keystone State Constr. Co. 
v. /Williams, 152 App. Div.575,.137 
NYS .405, 407; Dean v. Marschall, 
90 Hun 335, 339, 35 NYS 724; Hanby 
v. Hereford First Nat. Bank, (Tex. 
Civ. A.) 163 SW. 415, 420. 

68. Citizens’ Banking Co. v. Ra- 
venna Nat. Bank, 234 U. S. 360, 366, 
34 SCt 806, 58 L. ed. 1852; Ex p. Rus- 
sell, 13 Wall. (U.,S.) 664, 667, 20 
L. ed. 632; In re Tupper, 163 Fed. 
766, 770; In re Brightman, 4 F. Cas. 
No. 1,879, 14 Blatchf. 130; Rice v. 
Ware, 3 Ga. A. 573, 60 SE 301, 303; 
Colcord v. Fletcher, 50 Me. 398, 401 
[eit Lincoln v. Whittenton Mills, 12 
Metc. (Mass.) 31; Waite v. Barry, 
12 Wend. (N. Y.) 377]; Peo. v. New- 
comb, 75 Misc. 258, 185 NYS 151, 153. 

69. In re Brightman, 4 KF. Cas. 
No. 1,879, 14 Blatchf. 130. 

‘70. Rogers v. Gillett, 56 Iowa-266, 
268, 9 NW 204; Witmer’s BEst., 15 
Pa. Dist. 467. 

71. Kempster v. Evans, 81 Wis. 
247, 51 NW 327, 328, 15. LRA 391; 
In re Wilkins, 18 Ch. D. 634, 637. 

72. Steinkopf v. Steinkopf, 165 
ae 224, 229, 161 NW 757, 1 ALR 

73. U. S. v.. Vemable Constr. Co., 
124 Wed. 267, 272. 

74 + \Vannevar v. Bryant, 21 Wall. 
(U. S.) 41, 48, 22 L. ed. 476; Home 
L. Ins. Co. v. Dunn, 19 Wall. (U. S.) 
214, 219, 22 L. ed. 68; Louisville, 
ete) RR. Co. Vn U.S. (22 ame, W258" 


‘ 


firmation,’’ & ‘‘final consummation,’’ ®* ‘‘final de- 
cision’’ or ‘‘final decisions,’’® ‘‘final destina- 
tion,’’ * ‘‘final determination,’’ ® ‘‘final disposi- 
tion,’’ ®* ‘final disposition of the cause,’’ ° ‘‘final 
distribution,’’ 7° ‘‘final division,’’ 7+ ‘‘final division 


and distribution,’’’? ‘‘final estimate,’ 7 final 
hearing,’’*4 ‘‘final in its nature,’’*® final 
judges,’’? 7 ‘‘final jurisdiction,’’ 7" ‘‘final loca- 


tion,’’ 78 ‘final order,’’7 ‘‘final order affecting a 


272; Michigan Aluminum Fdy. Co. v. 
Aluminum Co., 190 Fed. 903, 904; Os- 
born v. Osborn, 5 Fed. 389, 390, 2 
McCrary 455; Akerly vy. Vilas, 1 F. 
Cas. No. 119, 1 Abb. 284, 288, 2 Biss. 
110; McArthur Bros. Co. v. Com.,; 
197 Mass. 1387,°" 832) NEV 334,335; 
Bryant v. Rich, 106 Mass. 180, 
192,, 8 AmR,..311;. -Bull wv. Inter- 
national Power Co., 84 N. J. Eq. 6, 
92 A 796; Beery v. ‘Irick, 22 Gratt. 
(63 Va.) 484, 489, 12 AmR 539; John- 
stad v. Lake Superior Terminal, etc., 
R.' Co., 165, Wis. 499, 501,162) NW 
659. See also Admiralty § 3389 note 
39 [a]; Equity § 708 note 29 [b]; 
Hear [21 Cyc 408]. 

[a] “‘On a final hearing’ [im- 
plies] that the cause has been pre- 
sented to the court in such manner 
as to invoke its judgment on the 
merits of the controversy, either 
upon the facts or upon the law, 
whereby a determination is reached 
which disposes of the controversy.” 
Albion Lumber Co. v. Inter-Ocean 
Transp. Co., 240 Fed. 1019, 1020. 

75. Brennen v.. Thompson, (Ont.) 
22 DomLR 375, 380 [cit Davis Acety- 
lene Gas Co. v. Morrison, 34 Ont. L. 
ase 8 OntWN 474, 23 DomLR 871, 

ci]. 

76. Selleck v. South Norwalk, 40 
Conn. 359. See also State v. Piper, 
50 Nebr. 25, 69 NW 378; Simon v. 
Portland, 9 Or. 487, 441. 

77. State v. Fox, 83 Conn. 286, 
76 A- 302, 304, 19 AnnCas 682; State 
v. Campane, 76 Conn. 549, 57 A 164. 

78. Hall v. Pickering, 40 Me. 548, 
555; Memphis, ete. R. Co. v. Union 
ia eae 116 Tenn. 500, 95 SW 1019, 

79. Odell v. H. Batterman Co., 
223) Wed. 292, 295, 188 CCA 584; 
Storey v. Storey, 221 Fed. 262, 264; 
Mitchell. v. Porter, 194 Fed. 49, 54, 
114 CCA 69; Nelson.v. Meehan, 155 
Fed. 1, 3, 83 CCA 597, 12 LRANS 
374; Vicksburg Waterworks Co. v. 
Vicksburg, 153 Fed. 116, 120, 82 CCA 
250; Hayes v. Hayes, 192 Ala. 280, 
68 S 351, 352; Reed v. Hughes, 192 
Ala, 162, 68 S 334; Mohave County 
v. Stephens, 17 Ariz. 165, 149 P 670, 
672; Aiton v. Medical Examiners Bd., 
13 Ariz. 74, 108 P 221, 222; Damon 
v. Barker, 239 Ill. 687, 88 NE 278, 
279; Ousley v. Curphey, 95 Kan. 254, 
259, 147 P 1110; Snavely v. Buggy 


Co., 36 Kan. 106, 12 P 522, 523: 
Chesapeake, ete, R. Co. v. Helton, 
141 Ky. 404, 132 SW _ 1024, 1025; 


Rural Home Tel. Co. vy. Kentucky, 
ete.,, Tel., etc., Co., 100 SW 847, 848, 
30 KyL 1230; Tipton v. Harris, 87 
SW 1074, 1075, 27 Kyl 1175 [quot 
Maysville, ete., R. Co. v. Punnett, 15 
B. Mon. 47]; Erwin v. Benton, 120 
Ky. 536, 87 SW 291, 292, 27 KyL 909, 
9 AmnCas 264; Boggs v. Inter-Ameri- 
can Min., ete., Co., 105 Md. 371, 66 
A 259, 262; Slingluff v. Hubner, 101 
Md. 652, 61 A 326, 328; Adams vy, 
Brown County, 104 Minn. 527, 116 


NW 484; Prahl v. Brown County, 104: 


Minn. 227, 116 NW 488, 484; Ray- 
mond v. Raymond, 32 Mont. 170, 79 
P 1056, 1057; Wunrath v. People’s 
Furniture, ete, Co. 98 Nebr. 342, 
152 NW 736, 738; State v. State Bd. 
of Equalization, ete, 81 Nebr. 139, 
115 NW 789. 791; Huffman vy. Rhodes, 
72 Nebr. 57, 100 NW 159, 160; In re 
Earnshaw, 196 N. Y. 330, 89 NE 825, 
826; Matter of Gibson, 195 N. Y, 


pa ee a et ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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substantial right,’?8° ‘final participation, ’’ 82 
payment,’ 88 
port,’’ ** ‘‘final port of discharge,’’ 8 ‘final pro- 
ceeding,’’ 8° ‘‘final process,’’ 8? ‘final record,’’ 88 
“‘final, sailing,’’ 8° ‘‘final sentence,’’ °° ‘final set- 
tlement,’’ °* ‘final submission,’’®? ‘final termina- 
tion,’’ °° ‘‘final termination of the case,’’ 94 ‘‘final 
terminus,’’*> ‘‘final trial,’’° ‘‘final, unless ap- 
pealed against,’’ 7 ‘final, without exception or ap- 
peal,’’ °S ‘when expressly made final.’’ 99 
FINALITY. A word of clear meaning! derived 
It pertains to the 


‘final passage,’’ 82. “final 


from the Latin word ‘‘finis.’? 2 


466, 88 NE 1100, 1102; Peo. v. Dur- 
yee, 188 N. Y. 440, 81 NE 313, 314; 
In re Fitzsimons, 174 N. Y. 15, 66 
NE 554, 556; Matter of Van Dusen, 
132 App. Div. 592, 116 NYS 915, 916; 
Lake v. Lake, 124 App. Div. 89, 108 
NYS 964, 965; Siegel v. Solomon, 92 
WYS 238, 239; Van Ingen v. Berger, 
82-Oh- ‘Sts 255, 92: NE 433; 434, 19 
AnnCas 799; Lowellville Coal Min. 
Co. v. Zappio, 80 Oh. St. 458, 89 NE 
97, 100; Grunawalt v. Grunawalt, 24 
Okl. 756, 104 P 905, 906; Maddle v. 
Beavers, 24 Okl. 703, 104 .P 909; 
Magegert v. Keele, 20 Okl. 681, 95. P 
466, 467; Pomeroy First Nat. Bank v. 
McCullough, 50 Or. 508, 93 P 366, 
369, 126 AmSR 758, 17 LRANS 1105; 
Farnsworth v. Hatch, 47 Utah 62, 
151 P 537, 538; Hewlett Bros. v. Mal- 
lett, 39 Utah 357, 117 P 68, 70; Postal 
Tel. Cable Co. v. Norfolk, ete. R. 
Co,, 87 Va. 349, 12 SE 613;-Ludlow 
v. Norfolk, ‘87 Va. 319, 12 SE 612; 
Alexander v. Byrd, 85 Va. 690, 8 SE 
577; Burch v. Hardwicke, 23 Gratt. 
(64 Va.) 51; Lowe v. Lowe, 53 Wash. 
5071014 Px 704,. 7053. Kathi ov. sHis= 
togenetic Medicine Co., 50 Wash. 
454, 97 P 464; Vaktaren Pub. Co. v. 
Pacific Tribune Pub. Co., 41 Wash. 
355, 83 P 426; White Oak R. Co. v. 
Gordon, 61 W. Va. 519, 56 SE 837, 
838; Wheeling Bridge, etc. R. Co. 
v. Wheeling Steel, etce., Co., 41 W. 
Va. 747, 24 SE 651; Pack v. Chesa- 
peake, ete. R. Co., 5 .W) Va. -118; 
Griswold v. Barden, 146 Wis. 35, 130 
NW 952, 953; Sly v. Kilbourn City, 
144 Wis. 203, 128 NW 872, 873; In 
re Horicon Drainage Dist., 129 Wis. 
42, 108 NW 198, 201; Kingston v. 
Kingston, 124 Wis. 263, 102 NW 577, 
578; Ledebuhr v. Grand Grove Wis- 
consin O. O. D., 97 Wis. 341, 72 NW 
884, 885; Anderson v. Englehart, 18 
Wyo. 196, 105 P 571, 572, AmnCas 
1912C 894; Mayott v. Knott, 16 Wyo. 
108, 92 P 240, 241. 

80. Collins v. Case, 25 Wis. 651, 
653; Ballston Spa Bank vy. Milwau- 
kee Mar. Bank, 18 Wis. 490, 491 [cit 
Livingston v. Swift, 23 HowPr 


(N. Y.) 1; In re Fleming, 16 Wis. 
70]. 
ex Sanders v. Sanders, 28 Okl. 


59, 117 P 338, 342. 

82. Roberts v. Paducah, 95 Fed. 
62, 67; State v. Buckley, 54 Ala. 
~ 599, 613; Solomon v. Alexander, 161 
Cale 7s S18) 247, 219i; State,-v.! Dil- 
lon, 42 Fla. 95, 115, 28 S 781; John- 
son v. Great Falls, 38 Mont. 369, 99 
P 1059, 1069, 16 AnnCas 974; Roane 
Iron Co. v. Francis, 130 Tenn. 694, 
697, 172 SW 816. 

83. Illinois Surety Co. v. U. §S., 
240 U..S. 214, 218, 36 SCt 321, 60 L. 
ed. 609; American Bonding Co. v. 
U. S., 233 Fed. 364, 366, 147 CCA 300; 
Young Men’s Christian Assoc. v. Rit- 
ter, 90 Kan. 332, 337, 133 P 894. 

84, U.S. v. Barker, 24 F. Cas. No. 
14,516, 5 Mason 404, 406; Moore v. 
Taylor, 1 A. & BH. 25, 29, 28 ECL 37, 


110 ee ne [cit Inglis v. Vaux, 
38 Campb. 437]. 

85. Whe Larimer, 174 Fed. 429, 
430. 

86. ‘McGinn v. Lighthouse, 137 

Vit 20; pda: 
NY. Amis v. Smith, 16 Pet. (U. S.) 
203,01) 313,020, La .ed. -9%3;, Collier’ Vv. 
Blake, 16 Ga. A. 382, 85 SH 354; Long 


FINAL—FINANCE 
‘final 


ultimately.® 
Phrases: 


Vv. Clark, 116) Ga: “A. 355,085, SE 
358. 


88. Jordan v. State, 16 Ala. A. 51, 
74 S 864, 865. 

89. Sailing-Ship Garston Co. v. 
Hickie, 15 Q. B. D. 580, 586; Price v. 
Livingstone, 9 Q. B. D. 679, 681, 682 
[cit Hudson v. Bilton, 6 BE. & B. 565, 
88 ECL 565, 119 Reprint 975]; Roe- 
landts v. Harrison, 9 Exch. 444, 449, 
26 EnglL&Eq 470, 156 Reprint 

90. U. S. v. The Peggy, 1 Cranch 
(U. S.) 103, 109, 2 L. ed. 49; Wilson 
v. Shawinigan Carbide Co., 37 Can. 
S.C. 535, 538 [cit Cyc]. 

91. Illinois Surety Co. v. U. S., 
240-U. Si 214,! 219; '3215°36. -SCt 321, 
60 L. ed. 609; American Bonding Co. 
v. U. S., 2383 Fed. 364, 366, 147 CCA 
300; Illinois Surety Co. v. U. S., 
215 Fed. 334, 337, 181 CCA /476; U. S. 
v. Massachusetts Bonding, etec., Co., 
215 eed: 241,5248;0U. S.. ve-Robin- 
son, 214 Fed. 38, 39, 1830 CCA 432; 
U. S. v. Bailey, 207 Fed. 782, 784; In 
re Hirsch, 97 Fed. 571, 574; Sims v. 
Waters, 65 Ala. 442, 445; France v. 
Shockey, 92 Ark. 41, 121 SW 1056, 
1057; American Bonding Co. v. Peo., 
46 Colo. 394, 104 P 81, 83; Roberts 
v. Spencer, 112 Ind. 85, 18 NE 129; 
Parsons vy. Milford, 67 Ind. 489; 
Johnson v. Hedrick, 33 Ind. 129, 5 
AmR 191; Dufour v. Dufour, 28 Ind. 
421; Mefford v. Lamkin, 38 Ind. A. 
33, 76 NE 1024, 1025, 77 NE 960; 
Dickerson v. Robinson, 6 N. J. L. 
195, 206, 10 AmD 3896; Pomeroy v. 
Mills, 37 N. J. Eq. 578, 580 [cit Ste- 
venson 'v;,, Phillips) <21). Ni Jed. 7015 
Richards’ Case, 6 Serg. & R. (Pa.) 
462, 465; Palace Shipping Co., Ltd. 
v. Caine, [1907] A. C. 386, 9 AnnCas 
526 


[a] “Financial settlement” equiva- 
lent to “final settlement.”—Beyer v. 
Martin, 120 Ill. A. 50, 54. 

[b] “Performance” and “final set- 
tlement”’ are not synonymous.—4wU. S. 
v. Bailey, 207 Fed. 782, 788. 

Final settlement of: 

Executor or administrator see Exec- 
utors and Administrators §§ 2299- 
2532. 

Guardian see Guardian and Ward 
[21 Cye 150 et seq]. 

Receiver see Receivers [34 Cyc 450 
et seq]. 

Trustee see Trusts [39 Cye 464]. 
92. Duify v. Glucose Sugar Re- 

fining Co., 141 Fed. 206, 207; Dicker- 

man y. Crane, 8 Kan. A. 795, 57 P 

305, 306; Vertrees v. Newport News, 

ete., R. 'Co., 95 Ky. 314,25 SWe 1; 

State v. District Ct., 46 Mont. 348, 

128 P 582, 583; State v. Ninth Ju- 

dicial Dist. Ct., 37 Mont. 298, 96 P 

337, 339; Bee Bldg. Co. v. Dalton, 68 

Nebr. 38, 93 NW 930, 931, 4 AnnCas 

508; Turner v. Pope Motor Car Co., 

79 Oh. St. 158, 86 NE 651, 655; State 

v. Ferrell, 69 Oh. St. 521, 69 NE 

995, 996; Turner v. Pope Motor Car 

Co;;) 29°Oh.' Cir. Ct. 181, 184. 

93. Commercial Union Assur. Co. 
v. Chattahoochee Lumber Co., 130 
Ga. 191, 60 SE 554, 555; Light v. 
Hunt, 17 Ga. A. 491, 87 SE 763; Fox 
y. Smith, 130 Tenn. 611,.618, 172 SW 
SLT. 

[a] “A ‘legal termination’ does 

not necessarily mean a ‘final ter- 

mination.’” Light v. Hunt, 17 Ga. 


(25.0) Fey 1131 


_conclusion and the end.? 
FINALLY. A word which has a meaning to which 
some effect should be given.! 
meaning at last;° at the end or conclusion;® lastly ;7 


It may be used as 


‘‘Winally determine’’ or ‘‘finally de- 
termined,’’® ‘‘finally determining,’’ 2° ‘‘finally dis- 
pose’’ or ‘‘finally disposed,’’* ‘finally disposed 
of,’’ 12 ‘‘finally passed,’’!° ‘‘finally recover’? or 
‘finally recovered,’’ 14 ‘‘finally settled.’? 15 } 
FINANCE. As a noun. Monetary affairs;'® pe- 
euniary affairs;17 also, funds on hand or coming 


A. 491, 87 SE 763. 

94. Beasley v. State, 134 Tenn. 
660, 664, 185 SW 687. 

95. Citizens’ St. R. Co. v. Africa, 
100 Tenn. 26, 42 SW 485. 

$6. State v. Newman, 24 Fla. 33, 
3 S 467 [quot Wynne vy. Stonecypher, 
146 Ga. 5, 6, 90 SE 284; Swearengen 
v. State, 146 Ga. 3, 4, 90 SE 283]; 
Swearengen v. State, 18 Ga. A. 763, 
90 SE 653; Herrera vy. Barretto, 26 
Philippine 304, 308. 

97. Blanding v. Sayles, 23 R. I. 
226, 232, 49 A 992; Ree. v. Hunt, 6 
EK. & B. 408, 418, 88 ECL 408, 119 
Reprint 918. 

98. Williams v. Danziger, 91 Pa. 
232, 233 [cit McCahan v. Reamey, 
33 Pa. 535]; Mau v. Stoner, 14 Wyo. 
183; 83) P 248,224; 

99. Sharon v. Hill, 26 Fed. 337, 
390, 11 Sawy. 291. 

1. State v. Twenty-First Judicial 
Dist. Democratic Committee, 122 La. 
83, 90, 47 S 405. 

2. State v. Twenty-First Judicial 
Dist. Democratic Committee,-122 La. 
83, 90, 47 S 405. 

“Finis” defined see Finis post. 

3. State v. Twenty-First Judicial 
Dist. Democratic Committee, 122 La. 
83, 90, 47 S 405. See also Finad ante 
p 1129. 

4. State v. Twenty-First Judicial 
Dist. Democratic Committee, 122 La. 
83, 47 S 405, 467. 

-5. Century D. 

6. Webster D. [quot Bear vy. 
Reese, 44 Ind. A. 465, 89 NE 522, 
523]. See State v. Twenty-First 
Judicial Dist. Democratic Committee, 
122 La. 83, 47 S 405, 406. ; 

[a] Statutory use.—“The word 
‘finally’ as used in [Domestic Rela- 
tion Law (Consol. L. [1909] ¢ 14, 
§ 6)] relates to the finality of the 
judgment imposing the sentence.” 
Gargan vy. Sculley, 82 Misc. 667, 144 
NYS 205, 207. 


7. Webster. D. [quot Bear v. 
oe 44 Ind. A. 465, 89 NE 522, 
3. Webster D. [quot Bear vy. 
Bye 44 Ind. A. 465, 89 NE, 522, 


9. In re Rector, 9 Fed. 16, 17; 
Southern Pac. R. Co. v. Painter, 113 
Cal. 247, 45 P 320, 321; Rex v. Plow- 
right, 3 Mod. 94, 95, 87 Reprint 60. 

10. In re Small, 158 N. Y. 128, 52 
NE 723, 724; Van Arsdale v. King, 
155 N. Y. 325, 49 NE 866, 867. 

11. Robins v. Wood, 87 L. J. K. B. 
224; 226; Boston Law Book Co. vy. 
Canada Law Book Co., 43 Ont. L. 
233, 235 [dism app 43 Omt. L. 13]. 

12. Peo. v. Newcomb, 75 Misc. 
258, 185 NYS 151, 158. : 

13. Upper Canada Law Soc. v. 
Toronto, 25,.U;.C. Q.). B. 199,203: 

14. Fisk v. Gray, 100 Mass. 191, 
193; George v. Pangborn, 6 Allen 
(Mass.) 2438. 

15., Illinois Surety Co. v. U. S.,, 
240 U. S. 214, 219, 36 SCt 321, 60 L. 
ed. 609; McGrew’s App., 14 Serg. & 
R. (Pa.) 396, 397; Carpenter’s App., 
11 WklyNC (Pa.) 162. 

16. Newburgh v. Dickey, 164 App. 
Div.) 791,) 9792, 150 NMSie Lb enficit 
Standard D.]. 

17. Newburgh v. Dickey, 164 App. 
Divs 791,4-792) 1502 NYS 15:4 [eit 
Standard D.] 
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in;18 income;'® revenue;?° revenue, funds in the 


treasury or accruing to it.?1 


As a verb. To conduct the finances of;?* to pro- 


vide capital for.?° 


FINANCIAL. Pertaining to finance or to reve- 


nue.”* 


Phrases: ‘‘ Any financial arrangement,’’ *° ‘‘finan- 
cial institution,’’ ?° ‘‘ financial member,’’ *” ‘‘finan- 
cial officer,’’ 2° ‘‘financial settlement.’’ *° 
In relation to finance; in re- 


FINANCIALLY. 
spect to funds.*° 
FINANCIER. Asa noun. One 


with the control of financial interests;*1 one who 
regulates or manages the public revenues.** 
FINCA. In Spanish law, real property; usually 


acquired by inheritance.** 
FIND.. [§ 1] 
something found.** 


[§ 2] B. As a Verb—l. In 


primary meaning, to come to;*° to arrive at;*° to 


attain to;** to discover;** to meet; 

18. Newburgh v. Dickey, 164 App. 
Divwweaioi,) T9864) 150° NYS? Le. fcit 
Standard D.] 

19. Newburgh v. Dickey, 164 App. 
Div eo eeoon 160° INYS 17 =fcit 
Standard D.] 

20. Newburgh vy. Dickey, 164 App. 
DIVER ol. 198; 1b0°° NYS L776 feit 
Standard D.]J 

21. Newburgh v. Dickey, 164 App. 
DIivwiMolg sto. LbO NYS °CLT5 [cit 
Century D.]. 

22. Webster Int. D. 


23. Webster Int. D. 

. [a] To “finance” a corporation.— 
Hobgood v. Ehlen, 141 N. C. 344, 538 
SE 857, 859. 

24. Century D. 

[a] A synonym of “fiscal.”—Arm- 
strong v. State Bank, 177 App. Div. 
265, 270, 165 NYS 5. See also Fiscal 
post 26 C. J. p 592. 

25. Farjeon v. Indian Territory 
Illuminating Oil Co., 146 App. Div. 
23, 180 NYS 5382, 534. 

26. Canadian Northern Express 
Co. v. Rosthern, 8 Sask. L. 285, 23 
DomLR 64, 67, 8 WestWkly 1181, 31 
WestLR 868. 

27. Meyer v. American Star Or- 
der, 2 NYS 492; Mullin v. Hastings, 
SoMa, ‘Cost, 312, 3Lb; 

28. Hazard v. Swedesboro Bd. of 
Education, (N. J. Ch.) 75 A 287, 239; 
Armstrong vy. State Bank, 177 App. 
Div. 266, 270) 165 NYS’ 5. 


29. Beyer v. Martin, 120 Ill. -A. 
50, 54. 

30. Century D. 

{a] “Financially dependent.” — 


Davis v. East St. Louis Lodge No. 4, 
197 Til. A. 25, 28. 

[b] “Financially solvent.”—Mat- 
ter of Farmers’ L. & T. Co., 65 Misc. 
418, 121 NYS 1099, 1100. 


31. Century D. 

[a] As applied to the officer of a 
lodge.—Backdahl vy. Grand Lodge 
ae U. W., 46 Minn. 61, 64, 48 NW 

54. 


32. eCentury D. 

33. Escriche Diccionario. 
Property [32 Cyc 639]. 

34. Webster Int. D. 

35. Webster D. [quot Carter v. 
Youngs, 42 N. Y. Super. 169, 172]. 

[a] “‘To find’... ‘coincides in 
origin with venio,’ but in sense with 
invenio. And the literal significa- 
tion of ‘invelnio’ is to come upon, to 
get at.’ Webster D. [quot Carter v. 
Youngs, 42 N. Y. Super. 169, 172]. . 

36. Webster D. [quot Carter v. 
Youngs, 42 N. Y. Super. 169, 172]. 

87. Webster D. [quot Carter v. 
Youngs, 42 N. Y. Super. 169, 172]. 


See 


38. Smith v. Hickman, 14 Pa. 
Super. 46, 51. 
39. Webster D. [quot Carter v. 


Youngs, 42 N. Y. Super. 169, 172]. ° 


A. Asa Noun. A finding, or 


FINANCE—FIND 


Phrases: 


work.’’ 51 


[§ 3] 


2. 


may mean to furnish,‘ to supply.4?_ In the mean- 
ing of the law, to ascertain by judicial inquiry ; 
to determine ‘and declare an issue of fact by its 
verdict or decision as a court or jury.** 

‘‘Do find for the plaintiff,’’ 4° ‘‘find a 
puyer,’’ 46 ‘‘find and establish the boundary lite,’? 47 
‘(find help,’’ 48 ‘‘find the complaint to be true,’’ *° 
‘(find the expense money,’’°° ‘‘find they do the’ 


Finding.°? 


‘ 


+43 


In the present participle, 


the verb may mean ‘‘supplying.’’ >* 


who is intrusted Phrases: 


[§ 4] 8. 


ventus.’’ 58 


‘‘Winding of the money inclosed,’’ °* 
‘‘finding or producing a purchaser,’’ *® 

Found.°° 
‘<find,’? 57 and the equivalent of the Latin word ‘‘in- 
The term has been defined variously 
as meaning ascertained to lie and be;>® chanced 


The past participle of 


upon ;®° discovered;*! fell in with;®? got at;®* met 


General. In its 


39 to reach. It 


40. Webster D. [quot Carter v. 
Youngs, 42 N. Y. Super. 169, 172]. 

41. Smith v. Hickman, 14 Pa. 
Super. 46, 51. See also Ladd v. Pat- 
ten, 66 Me. 97, 99; Gregory v. Tom- 
linson,’ 68 Vt. 410, 412, 35 A 350 
(“‘To find’ a team and to ‘furnish’ 
a team are the same thing. ‘To find’ 
twenty cows and ‘to furnish’ twenty 
cows are the same thing”). 

42. Smith v. ‘Hickman, 14 Pa. 
Super. 46, 51. See Abbott v. Bates, 
45-Divde ©. PrILG—120. 

43. State v. Bulkeley, 61 Conn. 
287, 369, 23 A 186, 14 LRA 657; State 
v. Crandall, 269 Mo. 44, 190, SW 889, 
893 [quot Cyc]. 

fa] “Zhe word ‘find’ or ‘finding’ 
in legal proceedings does not always 
imply the same thing.—Where a 
cause is tried by the court, the find- 
ing means the facts which the court 
considers the evidence establishes. 
The court states such facts which 
constitute the finding. The jury 
finds a verdict or an issue in favor 
of one party or the other without 
stating any facts, except in a spe- 
cial verdict.” State v. Beloit, 74 
Wis. 267, 269, 42 NW 110. 

[b] “The words ‘to the satisfac- 
tion of the jury’ [used in an instruc-' 
tion authorizing a verdict on proof 
to the satisfaction of the jury, etc.,] 
are equivalent to ‘find’ or ‘believe.’ ” 
Terre’ ‘Haute. Tract. etesm Conwy. 
een 45 Ind. A. 132, 89 NE 413, 
Dis 

44, Webster Int. D. [quot State 
v. Crandall, 269 Mo. 44, 190 SW 889, 
893]. See Finding post p 1133. 

45. Young v. Porter, 5 
(Tenn.) 98, 99. 

46. Flynn v. Van Kleek, 91 Iowa 
78, 80, 58 NW 1091; McCormick v. 


Yerg. 


Stephany, 61 N. J. Hq. 208, 209, 48 
A 25. 
47. Weeks v. Trask, 81 Me. 127, 


P81, WGA 418; 020 RA 532% 

48. Ladd v. Patten, 66 Me, 97, 98. 

49. State v. Beloit, 74 Wis. 267, 
42 NW 110. i 

50. Rich v. Braxton, 158 U. S. 375, 
387, 15 SCt 1006, 39 L. ed. 1022. 


51. Garden City, etc, Co. v. 
Kause, 67 Ill. A. 108, 110. 
52. Finding as a noun see Finding 


post p 1133. 
53. Abbott v. Bates, 45 L. J. Cc. P. 


NT el 20. 
_ [a] “Seizing” distinguished.—‘‘It 
is clear, that the word ‘finding’ 


means something distinct from seiz- 
ing; for the seizing is to be conse- 
quent on the finding; and the search 
for the purpose of seizing is not to 
be made till after the finding, in one 
sense; so that it is plain, that the 
finding, the searching for, and the 
obtaining possession, are mot the 


with by accident;°* perceived;® reached ;°* seen;*" 
supplied ;** traced to.°® In criminal law the word 


same thing, but have, in the contem- 
plation of this act, very distinct 
meanings.’ <Atty.-Gen. v. Delano, 6 
Price 383, 397, 146 Reprint 841. 
54. Keron v. Cashman, (N. J. Ch.) 
33 A 1055, 1056. 
55. Baars v. Hyland, 65 Minn. 150, 
152, 67 NW 1148. 
56. See also Found 26 C. J. p 1002. 
Found in jurisdiction of court see 
Courts § 82 et seq. 
In oil, gas, and mineral leases see 
ryt and Minerals [27 Cye 723, 
Within the meaning of statutes re- 
lating to: 
i er running at large. see Animals 
Penalties for infringement of copy- 
right see Copyrights and Literary 
Property § 371. 
Process: 
Generally see Process [32 Cye 455]. 
‘ On domestic corporation see Cor- 
porations § 2905. 
On foreign corporation see Corpo- 
rations § 4139. 
Venue of actions against corpora- 
tion see Corporations §§ 2875 et 
seq, 4121. 
57. State v. Crandall, 269 Mo. 44, 
57, 190 SW 889. 
58. ~Carter v. Youngs, 42 N. oY. 
Spencer, 1 Exch. 


Super. 169, 172. 

59. Jowett v. 

647, 650, 154 Reprint 275 [quot Mc- 
Nair v. Collins, 27 Ont. L. 44, 56, 3 
OntWN 1639, 2 OntWR 891]. : 

60. McNair v. Collins, 27 Ont. L. 
44, 3 OntWN 1639, 22 OntWR 891, 
6 DomLR 510, 512. 

[a] “Frequently” distinsuished.— 
Reg. v. Clark, 54 L. J. M. C, 66, 68. 

61. Chicago v. Atwood, 269 Ill. 
624, 627, 110 NE 127; State v. Min- 
nick, 54 Or, 86, 102 P 605, 607; Atty.- 
Gen. v. Delano, 6 Price 383, 396, 397, 


398, 400, 146 Reprint 841; McNair v. ~. . 


Collins, 27 Ont. L. 44, 3 OntWN 1639, 
22 OntWR 891, 6 DomLR 510, 512. 

62. McNair v. Collins, 27 Ont. L. 
44, 3 OntWN 1639, 22 OntWR 891, 
6 eons 510, 512. 

3. einhardt v. Baker, 20 isc, 
470, 472, 46 NYS 707. ps 

64 McNair v. Collins, 27 Ont. L, 
44, 3 OntWN. 1639, 22 OntWR 891, 
6 DomLR 510, 512. 

65. Chicago v. Atwood, 269 Ill. 
624, 627, 110 NE 127. ‘ 

66. Steinhardt v. Baker, 20 Misc. 
470, 472, 46 NYS 707. 


67. Atty.-Gen. v. Delano, 6 Price 
vit 396, 397, 398, 400, 146 Reprint 
68. Smith v. Hickman, 14 Pa. 


Super. 46, 52. 
69. State v. Minnick, 54 Or. 86, 
102 P 605, 607. 


[a] Used in contradistinction to 


Pa SO See SS SU eT Se a eI ee eens ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 4 


Ts 


FIND—FINDING 


has a well defined meaning regarding indictments.”° 
Phrases: ‘‘As much longer as oil or gas is found 
in paying quantities,’’™1 ‘‘cannot be found,’’ 7 
**dogs found and being without a collar,’’ 7? “found 
by the broker,’’ “* ‘‘tound committing,?? 5 ¢¢found 
due,’’ 7° ‘‘found employed,’’7? ‘‘found in a state 
of intoxication,’’ ‘8 ‘‘found indorsed,’’ 7° ‘‘found in 
paying quantities,’’®° ‘‘found in the county,’’ 81 
‘‘found’’ in the district,§? ‘‘found in the possession 
or keeping of,’’®* ‘‘ ‘found’ in this State,’’ 84 
‘‘found neglected,’’*> ‘‘found not to possess the 
.Statutory qualifications,’’*® ‘‘found offending 
against this Act,’’ 87 ‘‘found on such premises,’’ §* 
‘‘found on the demised premises,’’ ®® ‘‘found or 
heard of,’’ ®° ‘‘found running at large,’’ % ‘‘found 
therein,’’ ®? ‘‘found to be a nuisance,’’°? ‘‘found 
to be due,’’ °* ‘‘found to be erroneous or illegal,’’ %° 
‘‘found to be of unsound mind,’’ % ‘‘found’’ within 
the jurisdiction,®? ‘‘found within the state,’’ 8 
“founds with the will,’’®® ‘‘is found,’’! ‘‘not 


“veside.’—Tiedemann v. Tiedemann, 88. 


85 & 36 Vict. c 94 § 25. 
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found,’’ 2 ‘‘no sufficient distress to be found on the 
demised premises,’’* ‘‘unless said pole caps shall 
be found at any time to infringe other patents,’’ + 
‘when it shall be found necessary.’’ > 

FINDER OF PROPERTY.® 

FINDING.“ A word which imports the ascer- 
tainment .of a fact in a judicial proceeding,® and 
commonly is applied to the result reached by a 
judge. The term is universally used by the pro- 
fession and by the courts as meaning the decision 
of a trial court upon the facts;1° it is never used, in 
the statutes or in common parlance, to designate 
the decision of the appellate court upon appeal." 
Sometimes, however, as a matter of interpretation it” 
has been treated as a ruling of law.!? 

Finding of fact. A determination by a court, 
found on the evidence of a fact averred by one party 
and denied by the other;1° the written statement of 
each issuable fact established by the evidence.1+ 


Appeal and Error §§ 3060-3074. 


36 Nev. 494, 500, 187 P 824. 89. Hammond v. Mather, 3 F. & Jury see Trial [38 Cyc 1907]. 

70. Terr. v. Pendry, 9 Mont.’ 67, | F.-151. Master or commissioner see 
72, 22 P 760. See Indictments and 90. Powers v. Mc Ferran, 2 Serg. Equity §§ 773-797. 
Informations [22 Cyc 204]. & R. 44, 46. Referee see References [34 Cyc 

71. Smith v. Hickman, 14 Pa. 91. See Animals § 611. 838]. 

Super. 46, 51 (meaning “as much 92. Murphy v. Arrow, [1897] 2)|Conformity of judgment to _ see 
longer as, under the operations of |Q. B. 527, 533. Judgments [23 Cyc 623]. 

the lessee, oil or gas continues to 93. Chicago v. Atwood, 269 Ill.| Harmless error in see Appeal and 
be produced in paying quantities’). |624, 627, 110 NE 127. Error §§ 3040-3045. 

72. Garter v. Youngs, 42 N. Y. 94 In re Crawshay, 39 Ch. D.|Irregularities in, ground for new 
Super. 169, 172. 552, 555. trial see New Trial [29 Cyc 815]. 

73. Tower v. "Tower, 18 Pick. 95. Union Pac. R. Co. v. Weld|On inquisition of lunacy see Insane 


(Mass.) 262, 263. 

74, Evans v. Gay, (Tex. Civ. A.) 
74 SW 575, 576. 

Wea Grinith ve, haylor, 25.C. Py D. 
194, 197; Downing v. Capel, L. R. 
2 C. P. 461, 464; Simmons v. Millin- 
SonweeG. B. $24, 532,52, HCL 524, 
135 Reprfnt 1051; Roberts v. Or- 
chard, 2 H. & C. 769, 773, 159 Reprint 
318, 19 ERE 255. 

76. Cooper v. Crane, 9 N. J. L. 173, 


187. 

The 43 Mo. 48, 
53. 

78. State v. Bromley, 25 Conn. 6, 


8; Reg. v. Pelly, [1897] 2 ae B. 33, 
35; Lester v. Torrens, 2 Q. B. D. 4038, 


404, 
Terr. v. Pendry, 9 Mont. 67, 
Woe foe 060% 
g0. Ardizonne v. Archer, (Okl.) 
178 P 263, 264; South Penn Oil Co. 
v. Snodgrass, 71 W. Va. 438, 448, 76 
SE 961, 43 LRANS 848. 


State v. Canton, 


81. McNab v. Bennet, 66 Ill. 157, 
160. 
82. McCoy VaGimeinnatl,. «etc, RR. 


Co., 18 Fed. 3, 4. 

83. Ree. v. Dennis, [1894] 2 Q. B. 
458, 464; Laws v. Read, 63 L. J. Q. B. 
683, 685. 

84. Merchants’ Mfg. Co. v. Grand 


Trunk R. Co., 13 Fed. 358, 11 AbbN 
Cas GN? ye) 183; 185, 63 HowPr 
(N. Y.) 459 

85. Rex v. Radcliffe, [1915] 3 
K. B. 418. 


86. State v. Crandall, 269 Mo. 44; 
56, 190 SW 889. 

87. Horley v. Rogers, 2 E. & EH. 
674, 676, 105 ECL 674, 121 Reprint 
253. 


County, 217 Fed. 540, 542, 133 CCA 
392. 

96. In re Maltby, 1 Q. B. D. 18, 
5. 

97. Reg. v. Lopez, 6 Wkly. Rep. 
227, 230. 

98. Galveston City R. Co. v. Hook, 


40. 711. A. 547, 556. 

99. Bryan’s App., 77 Conn. 240, 58 
A 748, 749, 107 AmSR 34, 68 LRA 
353, 1 AnnCas 393. 

1. Lles v. Heidenreich, 201 Ill. A. 
619, 625; Juckett v. Brennaman, 99 
Nebr. 755, 157 NW 925, 927; State 
v. Bellows, 62 Oh. St. 307, 310, 56 
NE 1028. 

[a] “A body ‘is found’ within the 
county when it is ascertained by any 
means that it is within the county.” 
State v. Bellows, 62 Oh. St. 307, 310, 
56 NE 1028. 

2) Com) uve- Hale 12 Via. aCas. (4 
Va.) 241, 242. 

3. Doe v. Franks, 2 C. & K. 678, 
61 ECL 678. 

4. Potterton v. Condit, 218 Mass. 
216, 219, 105 NE 443. 

5. Spear vy. Bicknell, 5 Mass, 125, 
3a. 

[a] 
equivalent.—Spear 
Mass. 125, 131. 

6 See Finding Lost Goods post 
p 1134. 

7. Finding: 

As part of record see Appeal aind 

Error Sails 


By 
Me atieator see 
Award 5 C. J. 
Court see Trial [38 oor 1953]. 
Intermediate appellate court see 


“When it shall be necessary” 
v. Bicknell, 5 


SENHA and 


Persons [22 Cyc 1129]. 
Review in appellate court see 

peal and Error §§ 2830-2877. 
Special see Trial [38 Cyc 1907]. 

“Decision” See ened see 
cision 18 C. J. p 2 

8. Garden olieteey Corpse. 
Baker, 218 Mass. 339, 346, 105 NE 
1070, AnnCasi1916B 75. 

[a] “In accordance with this find- 
ing.’—Garden Cemetery Corp.  v. 
Baker, 218 Mass. 339, 346, 105 NE 
1070, AnnCasi1916B 75. 

9. Garden Cemetery Corp 
Baker, 218 Mass. 339, 346, 105 NE 
1070, AlnnCas1916B 15. See ‘Hamil- 
ton v. Murray, 29 Mont. 80, 74 P 
75, 76 [cit Froman v. Patterson, 10 
Mont. 107, 24 P 692]. 

10. Williams v. Giblin, 86 Wis. 
648, 57 NW 1111. 

11. Williams v. Giblin, 86 Wis. 
648, 57 NW 1111. 

12. Garden Cemetery Corp. v. 
Baker, 218 Mass. 339, 346, 105 NE 
1070 [cit Clapp v. Wilder, 176 Mass. 
332, 337, 57 NE 692, 50 LRA 120]. 

13. Miles v. McCallan, 1 Ariz. 491, 
492, 3 P 610. See Brock v. Louis- 
ville, ete., R.-Co., 114 Ala> 431,21 
S 994, 995; Murphy v. Bennett, 68 
Cal. 528, 9 P 738; Hamilton v. Mur- 
ray, 29 Mont. 80, 74 .P 75s) Peo. wv. 
Barker, 152 N. Y. 417, 46 NE 875; 
Amherst College Trustees vy. Ritch, 
oe N. Y. 282, 45 NE 876, 37 LRA 

[a] “Special verdict” distin- 
guished.—Morbey v. Chicago, etc., R. 
Co., 116 Iowa 84, 89 NW 105, 107. 

14, Elder v. Frevert, 18 Nev. 278, 
3 P 237. 
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FINDING LOST GOODS 
By Juan D. Mrranpa 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 


ANALYSIS 


I. DEFINITIONS AND GENERAL PRINCIPLES [§ 1] p 1134 


II. TITLE TO THING FOUND [§§ 2-11] p 1136 
A. Of Finder [§§ 2-10] p 1136 
1. In General [§ 2] p 1136 ' 
2. Against All but True Owner [§§ 3-7] p 1136 
a. In General [§ 3] p 1136 
b. Special Circumstances Affecting Finder's Title [§§ 4-7] p 1137 
(1) Character of Thing Found [§ 4] p 1137 
(2) Place of Finding [§§ 5-6] p 1137 
(a) In General [§ 5] p 1137 
(b) Things Imbedded in Soil [§ 6] p 1138 
(3) Relation of Finder to Third Person [§ 7] p 1138 
3. Against Subsequent Finder [§ 8] p 1138 
4, Against His Bailee [§ 9] p 1139 
5. Against Owner or His Representative [§ 10] p 1139 
B. Amongst Joint Finders [§ 11] p 1139 
III. DUTIES OF FINDER TO OWNER [§§ 12-13] p 1139 
A. Return of Property [§ 12] p 1139 
B. Care and Custody of Property [§ 13] p 1140 
IV. FINDER’S RIGHT TO COMPENSATION [§ 14] p 1140 


V. ACTIONS BY OR AGAINST OWNER OR FINDER [§§ 15-21] p 1140 
A. Right and Form [§§ 15-16] p 1140 . 
1. By Finder [§ 15] p 1140 
2. By True Owner [§ 16] p 1141 
B. Pleading [§ 17] p 1141 
C. Issues, Proof, and Variance [§ 18] p 1141 
D. Evidence [§ 19] p 1141 
K. Questions of Fact [§ 20] p 1141 
F. Measure of Recovery [§ 21] p 1141 


CROSS REFERENCES 


Reward for finding see Rewards [34 Cye 1742]. 

Sale of lost goods see Sales [385 (ye 1]. 

Stranded. and lost logs see sogging [25 Cyc 1541], 

| Wrecks and vessels and goods derelict see Shipping 


Abandonment see Abandonment 1 C. J. p 4. 

Appropriation of lost property as larceny see Larceny 
25. Cyc 35-38]. 

Hstrays see Animals §§ 268-313. 

Lien for reward see Rewards [34 Cyc 1728]. 

Lost instrument see Lost Instruments [25 Cyc 1607]. 


I. DEFINITIONS AND GENERAL PRINCIPLES 


[§ 1] Goods or chattels are lost in the tegal | casually and involuntarily parted with,’ so that the 
sense of the word only when the possession has been | mind has no impress of, and can have no recourse to, 


1. Conn.—State vy. Courtsol, 89 377, 35 AMR 664; Huthmacker yv. Har- , [b] Accidentally leaving goods in 
Conn. 564, 94 A 9738, LRA1916A 465. | ris, 88 Pa. 491, 80 AmD 502; Commer-|a_ particular place is not a case of 
Mass.—McAvoy vy. Medina, 11 Allen | cial Bank v. Pleasants, 6 Whart. 375. | “lost property,” and the taking would 
548, 87 AmD 733; Kincaid y, Eaton, Tenn.—Deaderick v. Oulds, 86 Tenn. |be from the Owner’s possession. 
98 Mass. 139, 98 AmD 142, 14, 5 SW 487, 6 AmMSR 812; Lawrence | Moxie v. State, 54 Tex. Cr. 529, 114 


[86 Cye 1] 


Mo.—Foster y. Fidelity Safe De- 
posit Co., 162 Mo. A. 165, 145 SW 


139. 
N. Y.—Loucks vy. Gallogly, 1 Misc. 
22, 28 NYS 126. 
Or.—Ferguson vy. Ray, 44 Or. 557, 
77 P 600, 102 AmSR 648: Sovern v! 
Yoran, 16 Or. 269, 20 P 100, 8 AmSR 
293 (holding that under a statute 
providing that “if any person shall 
find any money” he shall give notice, 
ete, and “if the owner of such lost 
\ money appear,” etc., money found hid 
in the earth where it had been in- 
tentionally deposited for safe-keeping 
is not lost money). 
Pa.—Hamaker vy. Blanchard, 90 Pa. 


vee 1 Humphr. 228, 34 AmD 
644, 3 


W. Va.—Kuykendall v. Fisher, 61 
W. Va. 87, 56 SE 48, 8 LRANS 94, 
11 AnnCas 700. 

Eng.—Merry y. Green. 7 M. & W. 
623, 151 Reprint 916; Cartwright v. 
Green, 8 Ves. Jr. 405, 32 Reprint 412. 

[a] “The circumstances must be 
such, considering the place and the 
conditions under which the property 
was found. as to lead to the inference 
that the property was casually or 
involuntarily left where found, or 
there can be no losing.’ Ferguson v. 
Ray, 44 Or. 557, 566, 77 P 600, 102 
AmSR 648, 1 LRANS 477, 1 AnnCas 1. 


SW 3875. 

{[c] “Mislaid property” is not lost 
property. Foulke v. New York Cons. 
Fe 228 N. Y¥. 269,°273, 127 NE 


[d] “eft property” is not lost. 


property. Foulke v. New York Cons. 
ny Co., 228 N. Y. 269, 273, 127 NE 


[e] Money found between the 
outer casing and the lining of a safe 
was held to be lost property. Durfee 
vue ee 11 R. I. 588, 591, 23 AmR 


[f] A pockethook found under or 
near a table at a place of amusement 
has been held to have been 


For later cases, developments and changes in the law see cu mulative Annotations, same title, page and note number. , 


§ 1] 


the event.? A thing voluntarily laid down and for- 
gotten is not lost within the meaning of the rule 
giving the finder title to lost property.’ 
as a general rule the title and right to possession of 
the finder is not affected by the ownership of the 
property in or upon which the thing lost is found,* 
in determining whether property has been lost or 
only misplaced or concealed, the place in which the 
property claimed as lost was found is a potent 
Property in some one’s possession cannot 


factor.5 


and not intentionally laid down there 
and forgotten. Hoagland v. Forest 
Park Highlands Amusement Co., 70 
Mo. 335, 70 SW 878. 94 AmSR 740. 

2. Ferguson vy. Ray. 44 Or. 557, 
564. 77 P 600, 102 AmSR 648. 

“Losing” distinguished from “aban- 
donment” see Abandonment § 5. 

3. Me.—Livermore v. White, 74 
Me. 452, 48 AmR 600. 

Mass.—Kincaid v. Eaton, 98 Mass. 
139. 93 AmD 142; McAvoy v. Me- 
dina, 11 Allen 548. 87 AmD 733. 

Mo.—Hoagland v. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740: State 
v. McCann, 19, Mo, 249; Foster y. 
Fidelity Safe Deposit Co., 162 Mo. A. 
165, 145 SW 139. 

N. Y.—Foulke v. New York Cons. 
Fup OO: ecco) Noy 209, 20 INE) 2375 
Loucks vy. Gallogly,_1 Mise. 22, 23 
NYS 126. 

Or.—Ferguson vy. Ray, 44 Or. 557, 
77 P 600, 102 AmSR 648, 1 LRANS 
477, 1 AnnCas 1. 

Tenn. — Lawrence v. State, 1 
Humphr. 228, 34 AmD 644. 

W. Va.—Kuykendall v. Fisher, 61 
W. Va. 87, 56 SE 48- 8 LRANS 94, 
11 AnnCas 700. 

Eng.—South Staffordshire Water 

Co. v. Sharman, [1896] 2 Q B. 44; 
Merry v. Green, 7 M. & W. 623, 151 
Reprint 916; Cartwright v. Green, 8 
Ves. Jr. 405, 32 Reprint 412. 
_ “In order to constitute legal los- 
ing, the thing must have been actu- 
ally lost by the owner and not merely 
mislaid; that is, he must not volun- 
tarily and purposely have’ laid it 
away in a certain place, for a time, 
with the intention of retaking it, and 
then have forgotten where he had 
placed it; but it must have involun- 
tarily and accidentally. as respects 
the owner gotten out of his posses- 
sion.’ Loucks v. Gallogly, 1 Misc. 
22, 24, 23 NYS 126 [quot Foster v. 
Fidelity Safe Deposit Co:, 162 Mo. 
A. 165, 175, 145 SW 1391. 

[a] Leading case.— Lawrence v. 
State, 1 Humphr. (Tenn.) 228, 232, 34 
AmD 644 [quot Foster v, Fidelity 
Safe Deposit Co., 162 Mo. A. 165, 175, 
145 SW 139] (‘To place a pocket- 
book, therefore, upon a table, and to 
omit or forget to take it away, is 
not to lose it in the sense in which 
the authorities referred to speak of 
lost property’’). 

[b] Discovery of article volun- 
tarily laid down.—(1) Kincaid v. 
Eaton, 98 Mass. 139, 92 AmD 142; 
Foster v. Fidelity Safe Deposit Co., 
162 Mo. A. 165, 145 SW 139; Loucks 
vy. Gallogly, 1 Misc. 22, 23 NYS 126. 
(2) “It is essential... that the prop- 
erty must be found; that is, it must, 
at the time when the finder came 
upon it, have been in such a situa- 
tion as to clearly indicate that it 
was lost, and not voluntarily placed 
by the owner where it was found, by 
carelessness or forgetfulness. .. 
If a pocket-book is found upon a desk 
or counter in a store or bank, the 
presumption is that the owner placed 
it there and forgot it.” Deaderick v. 
Oulds, 86 Tenn. 14, 18, 5 SW_ 487, 
6 AmSR 812 [quot Foster v. Fidel- 
ity Safe Deposit Co., supra]. To 
same effect Loucks v. Gallogly, supra. 
(3) “This property was voluntarily 
placed upon a table in the defend- 
ant’s shop by a customer of his who 
accidently left the same there and 
has never called for it. The plaintiff 
also came there as a customer, and 
first saw the same and took it up 
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from the table. The plaintiff did 
not by this acquire the right to take 
the property from the shop, but it 
was rather the duty of the defendant, 
when the fact became thus known to 
him, to use reasonable care for the 
safe keeping of the same until the 
owner should call for it. In the case 
of Bridges v. Hawkesworth, 15 Jur. 
1079, 7 EngL&Eq 424, the property, 
although found in a shop, was found 
on the floor of the same, and had 
not been placed there voluntarily by 
the owner, and the court held that 
the finder was entitled to the posses- 
sion of the same, except as to the 
owner. But the present case more 
resembles that of Lawrence v. State, 
1 Humphr. (Tenn.) 228, 34 AmD 644, 
and is indeed very. similar in its 
facts.” Per Dewey, J., in McAvoy v. 
Medina, 11 Allen (Mass.) 548, 549, 87 
AmD 733 [quot Foster v. Fidelity 
Safe Deposit Co., 162 Mo, A. 165, 175, 
145 SW 139]. 

{c] Hides placed in vats and for- 
gotten.— Where the owner of a tan- 
nery placed hides in vats intention- 
ally and in the ordinary course of 
business, and on the subsequent sale 
of the land on which the tannery 
stood the hides were accidentally 
overlooked and left in the vats, they 
were held to remain the property of 
the owner as against a subsequent 
finder. Livermore v. White, 74 Me. 
452, 48 AmR 600. 

{d] Money left on a desk in a 
bank, provided for the use of the cus- 
tomers of the bank, is not lost. Kin- 
eaid v. Eaton, 98 Mass. 139, 93 AmD 
142: Foster v. Fidelity Safe Deposit 
Co., 162 Mo. A. 165, 145 SW_ 139; 
Loucks v. Gallogly, 1 Misc. 22, 23 
NYS 126. 

{e] Property left in street car. 
—(1) “After the passenger owner 
had left the car, forgetting to take 
the package with him, [a fellow pas- 
senger] knew the package was not 
lost property. It or the custody of 
it did not belong to [the fellow pas- 


senger] then any more than it did. 


while its owner was in the car. He 
saw and knew the owner had for- 
gotten it, had left it by mistake. It 
then had become in the custody and 
the potential actual possession of the 
{earrier]. It was_ the right of the 
[carrier] and its duty to become as 
to it and its owner a_gratuitous 
bailee.’” Koulke v. New York Cons. 
Ri Co. 2280 No. 269) 274) 127 NE 
rte (2) “[The owner] 1s in con- 
structive possession of property for- 
gotten or mislaid.” Foulke v. New 
York Cons. R. Co., 228 N. Y. 269, 127 
NE 237. ‘ 

4. See infra § 5. 

5. Kuykendall v. Fisher, 61 W. Va. 87, 
56 SE 48,8 LRANS 94,11 AnnCas 700. 

6. Foster v. Fidelity Safe Deposit 
Co., 162 Mo. A. 165, 145 Sw 139; Moxie 
v. State, 54 Tex. Cr. 529, 114 SW 375. 
See also Forster v. Juniata Bridge 
Co., 16 Pa. 393, 55 AmD 506 (the own- 
er of land on which property is 
stranded cannot appropriate it, al- 
though he may cast it pack into the 
stream after notice to the owner to 
remove it and the owner’s neglect or 
refusal to do so). ; 

[a] Reason for rule —“For it is 
not within the bounds of reason or 
good understanding to say that a 
thing is lost which is in the posses- 


sion of another and under that other’s 
protection.” Foster v. Fidelity Safe 
Deposit Co., 162 Mo. A. 165, 171,145 
Sw 139. 
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be found ;® thus if the article is in the possession and 
protection of the owner of the place where it is 
found, it is not lost in the legal sense.” 
Treasure-trove. 
made between lost property and treasure-trove.® 
Treasure-trove is usually defined as any gold or 
silver in coin, plate, or bullion found concealed-in 
the earth,® or in a house or other private place,!° 
but not lying on the ground,'! the owner of the dis- 


At common law a distinction was 


7. Foster vy. Fidelity Safe Deposit 
Co., 162. Mo. .A. 165, 145° SW .139; 
South Staffordshire Water Co. v. 
Sharman, [1896] Z Q. B. 44. 

[a] Presumption of possession.— 
(1) Where anyone is in possession of 
house or land which he occupies, and 
over which he manifests an intention 
of exercising a control and prevent- 
ing unauthorized interference, and 
something is found in that house or 
on that land by -a stranger or a 
servant, the presumption is that the 
possession of the article found is in 
the owner of the locus in quo. South 
Staffordshire Water Co. v. Sharman, 
[1896]. 2 Q. B. 44 [quot Foster 
yv. Fidelity Safe Deposit Co., 162 Mo. 
A. 165, 145 SW 139; Ferguson v. Ray, 
44 Or. 557, 77 P 600, 102 AmSR 648, 
1 LRANS 477, 1 AnnCas 1]. (2) Where 
the property found imbedded in the 
soil is not treasure-trove, it is pre- 
sumed to be in the possession of the 
owner of the locus in quo. Ferguson 
v. Ray, supra. 

Things imbedded in the soil gen- 
erally see infra § 6. 

8. Danielson v. Roberts, 44 Or. 108, 
74 P 913, 102 AmSR 627, 65 LRA 526. 

Modern authorities make them prac- 
tically synonymous see infra § 3 text 
and note 31. 

9. Weeks v. Hackett, 104 Me. 264, 
71 A 858, 129 AmSR 390, 19 LRANS 
1201, 15 AnnCas 1156; Livermore v. 
White, 74 Me. 452, 43 AmR_ 600; 
Danielson vy. Roberts, 44 Or. 108, 74 
P 913, 102 AmSR 627, 65 LRA 526; 
Sovern v. Yoran, 16 Or. 269, 20 P 
100, 8 AmSR 273; Kuykendall vy. Fish- 
er, 61 W. Va. 87, 56 SE 48, 8 LRANS 
94, 11 AnnCas 700; Atty.-Gen. v. Brit- 
ish Museum, [1903] 2 Ch. 598; Atty.- 
Gen. v. Moore, [1893] 1 Ch. 676; Reg. 
vy. Toole, Ir. R. 2 C. L. 36; Maguire v. 
Longford, 14 Ir. L. T, 103; Reg. v. 
Thomas, L. & C. 313. 

10. Weeks v. Hackett, 104 Me. 264, 
71 A 858, 129 AmSR 390, 19 LRANS 
1201, 15 AnnCas 1156; Kuykendall v. 
Fisher, 61 W. Va. 87, 56 SE 48, % 
LRANS 94, 11 AnnCas 700; Atty.-Gen. 
vy. Moore, [1893] 1 Ch. 676, 683 [quot 
Chitty Prerog. p 150]; Atty.-Gen. v. 
British Museum, 19 T. L. R, 555, 559 
[quot Chitty Prerog. p 152]. See 
Huthmacher v. Harris, 38 Pa. 491, 
499, 80 AmD 502 (“And it is not nec- 
essary that the hiding should be in 
the ground, for we are told in 8 Inst. 
132, that it is not ‘material whether 
it be of ancient time hidden in the 
ground, or in the roof, or walls, or 
other part of a castle, house, puild- 
ing, ruins, or otherwise’ ’’). 

[a] Property found concealed in a 
chattel transferred by sale has been 
said to be treasure-trove. Huthmach- 
er v. Harris, 38 Pa. 491, 80 AmD 502. 

11. Weeks v. Hackett, 104 Me. 
264, 71 A 858, 129 AmSR_ 390, 19 
LRANS 1201, 15 AninCas 1156; Liver- 
more v. White, 74 Me. 452, 48 AmR 
600; Sovern v. Yoran, 16 Or. 269, 276, 
30 P 100, 8 AmSR 293; Kuykendall 
vy. Fisher, 61 W. Va. 87, 56 SE 48, 
8 LRANS 94, 11 AnnCas 700; South 
Staffordshire Water Co. v. Sharman, 
[1896] 2 Q. B. 44; Atty.-Gen. Vv. 
British Museum, [1903] 2 Ch. 598; 
Jacobs lL. D. [quot Livermore v. 
White, 74 Me. 452, 43 AmR 600]. 

{a] Intention to deposit. — The 
property must have been intention- 
alfy deposited in the place where 
found in concealment. Sovern v. 
Yoran, 16 Or. 269, 20 P 100, 8 AmSR 


273 : 
A hiding is necessary.— 


[b] 


1136 [25 C.J.] 


covered treasure being unknown.!2 


the property is known, or if it can be ascertained 
who is the owner, the property is not treasure- 
trove.4* It seems to be generally considered that the 
treasure must be either gold or silver, coin or bul- 
lion; but articles manufactured of gold and silver 
have been conceded and held to be treasure-trove,! 
and it has been said that at the present time treas- 
ure-trove may ‘‘be taken to include paper represen- 
tatives of gold and silver, especially when they are 
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If the owner of 


found hidden with both of these precious metals.’? 15% 


[§ 2]. A. Of Finder—1. In General. The mere 
fact of finding is not sufficient to vest in the finder 
any right or title to the thing found, although he 
may at the time have intended to appropriate it; his 
title as such finder may become. complete only when 
he has taker such possession of the thing as its 
nature and circumstances will permit.17 


Livermore v. White, 74 Me. 452, 43 
AmR 600; Kuykendall yv. Fisher, 61 
W. Va. 8%, 56 SE 48, 8 LRANS 94, 
11 AnnCas 700; South Staffordshire 
Water Co. v. Sharman, [1896] 2 Q. 
B. 44; Atty.-Gen. v. British Museum, 
[1903] 2 Ch. 598. 

12. Weeks v. Hackett, 104 Me. 264, 
71 A 858, 129 AmSR 390, 19 LRANS 
1201, 15 AnnCas 1156; Livermore v. 
White, 74 Me. 452, 48 AmR 600: Sov- 
ern v. Yoran, 16 Or. 269, 20 P 100, 
8 AmSR 273; Kuykendall v. Fisher, 
61 W. Va. 87, 56 SH 48, 8 LRANS 
945, di AnnCas 700: .Atty.-Gen. v. 
British Museum, [1903] 2 Ch. 598: 
Atty.-Gen. v. Moore, [1893] 1 Ch. 
676; and See the next section 

{a] Other definitions.—(1) Treas- 
ure-trove is defined as “where any 
money is found hid in the earth, but 
not lying upon the ground, and no 
man knows to whom it belongs.” 
Livermore vy. White, 74 Me. 452, 456, 
43 AmR 600. (2) “Treasure trove 
is properly money supposed to have 
been hidden by some owner since 
deceased, the secret of the deposit 
having perished.” Reg. v. Thurborn, 
1 Den. C. C. 387, 390, 20 Vin. Abr. 
(2d ed) p 414, 

13. Livermore v. White, 74 Me. 
452, 456, 43 AmR 600; McLaughlin 
v. Waite, 5 Wend. (N. Y.) 404, 21 
AmD 232; Kuykendall v. Fisher, 61 
W. Va. 87, 56 SH 48, 8 LRANS 94, 
11 AnnCas 700; Maguire vy. Long- 
Lond wat 40 Ir) Ts. T1038. 

“Nor can this be deemed treasure 
trove, which is thus. defined in 
Jacob’s Dictionary. It is ‘where any 
money is found hid in the earth, but 
not lying upon the ground; and no 
man knows to whom it belongs.’ 
Nothing is treasure trove but gold 
or silver. ‘It is not treasure trove 
if the owner can be known. Nor 
though the owner be dead; for his 
executor or administrator shall have 
Ite Comer Dis... .art: Wait..@. © All 
the elements constituting treasure 
trove are wanting. Here was no 
hiding. Here was no secrecy. The 
Owner was known. The deposit was 
not for concealment but in the usual 
and ordinary mode of business.” 
Livermore vy. White, supra. 

14, Livermore v. White, 74 Me. 
452, 43 AmR 600; Ferguson v. Ray, 
44 Or. 557, 77 P 600, 102 AmSR 648; 
Elwes v. Brigg Gas Co., 33 Ch. D. 
562; and cases infra note 15, 

[a] _ Prehistoric boat.—A prehis- 
toric boat embedded in the soil six 
feet below the surface was held not 
to be treasure-trove. Elwes v. Brigg 
Gas iCo;es3seiCh. Ap." 562: 

[b] Hides.—Where the owner of 
a tannery sold it and accidentally 
omitted to remove a few hides from 
the vats, which were found many 


II. TITLE TO THING FOUND 
[§ 3] 


General. 


years afterward by a laborer, it was 
held that the hides did not consti- 
tute treasure-trove. Livermore v. 
White, 74 Me. 452, 43 AmR 600. 

[ec] Gola bearing quartz rock 
found buried in the loose surface 
earth is jneither gold nor bullion, 
“and there is clearly nothing else that 
will give it the stamp of treasure 
trove.” Ferguson v. Ray, 44 Or. 557, 
564, 77 P 600, 102 AmSR 648 (where 
the proportion of gold to other sub- 
stances in the rock was estimated 
from one quartér to three quarters). 

15. Atty.-Gen. v. British Museum, 
[1903] 2 Ch. 598; Atty.-Gen. v. Moore, 
[1893] 1 Ch. 676. 


154%. Huthmacher v. Harris, 38 


| Pa. 491, 499, 80 AmD 502. 


16. See statutory provisions; and 
Kirk v. Smith, 48 Mont. 489, 138 P 
1088; Coverlee v. Warner, 19 Oh, 29; 
MacFarlane vy. Bloch, 59 Or. 1, 115 


P 1056, AnnCas1913B 1275; Sovern 
v. Yoran, 16 Or. 269, 20 P 100, 8 
AmSR 293; 2 Kent Comm. pp 356 
note ec, 360. 


{a] Operation of statute—(1) A 
state statute providing that prop- 
erty found must be appraised and 
the appraisal left with the town 
clerk for a year before the owner’s 
title can be divested does not apply 
to property found in waters not 
wholly within the state, unless it is 
shown that the property was found 
within that part of the waters with- 
in the state. Cummings v. Stone, 13 
Mich. 70. (2) Some statutes provid- 
ing for disposition of lost property 
do not apply to a finding of lost 
goods where the owner is known and 
can_be easily identified. MacFarlane 
v. Bloch, 59 Or. 1, 115 P 1056, Ann 
Cas1913B 1275. 

[b] Treasure-trove.—Some of the 
statutes modifying the common rule 
respecting the rights and duties of 
finders of lost goods do not apply 
to the law of treasure-trove. Weeks 
v. Hackett, 104 Me. 264, 71 A 858, 129 
AmSR 390, 19 LRANS 1201, 15 Ann 
Cas 1156 (holding that Rev. St. c 100 
§ 10 et seq has no reference to the 
law of treasure-trove). 

[ec] In the Philippines.—‘“‘A pergon 
finding any personal property, which 
is not treasuré, must return it to 
its former possessor. Should the 
latter be unknéwn, he must deliver 
it immediately to the mayor of the 
town where the find was made.” Civ. 
Code art 615. See U. S. yv. Cerna, 21 
Philippine 144. 

17. Eads v. Brazelton, 22 Ark. 499, 
79 AmD 88; Lawrence v. Buck, 62 
Me. 275, 

{a] Illustrations. — (1) Where a 
chain cable was found in the water, 
and one end of it was hauled ashore 
and piled up and left there until the 


Statutory provisions. 
a finder of lost goods are now generally regulated 
by statutes which provide, inter alia, for the adver- 
tisement of the goods found, and that if the owner 
does not appear within a certain time they shall 
belong absolutely to the finder, or partly to the finder 
and partly to some public fund; and in some juris- 
dictions the right is given exclusively to the public, 
making an allowance to the finder of his necessary 
expenses and costs,1¢ 


~.—s [8§ 13 
The rights and duties of 


2. Against All but True Owner—a. In 
By the general rule of the common law 
one who finds and appropriates 18 a lost 1° chattel 
not buried.in or attached to the soil 2° acquires the 
title thereto and the right to possession thereof 
against all the world except the true owner.21 If the 


finder could obtain the necessary ap- 
pliances for getting the other end 
out of the water, it was held that the 
finder was sufficiently in possession. 
Lawrence v. Buck, 62 Me. 275. (2) 
Finding a sunken wreck and marking 
its location by means of a buoy is 
not a sufficient taking of possession 
to vest title in the finder as against 
another person who comes after- 
ward and removes the wreck. Eads 
v. Brazelton, 22 Ark. 499, 79 AmD 88. 

18. Necessity of appropriation see 
Supra § 2. 

19. See supra § 1. 

20. See infra § 5. 

21. _Ala.—Brandon  v. - Planters’, 
etc., Bank, 1 Stew. 320, 18 AmD 48. 

Del.—Clark v. Maloney, 3 Del. 68. 

Ind.— Williams v. State, 165 Ind. 
472, 75 NE 875, 2 LRANS 248: Bowen 
v. Sullivan, 62 Ind. 281, 30 AmR 172. 

Me.—Weeks vy. Hackett, 104 Me: 
264, 267,.71 A 858, 129 AmSR 390, 
19 LRANS 1201, 15 AnnCas 1156 [cit 
Cyc]; Lawrence vy. Buck, 62 Me. 275. 


Mass.—Chase v. Corcoran, 106 
Mass. 286; McAvoy v. Medina, 11 
Allen 548, 87 AmD 733; Ellery v. 


Cunningham, 1 Mete. 112. 

Mich.—Wood v. Pierson, 45 Mich. 
313, 7 NW 888; Cummings vy. Stone, 
13 Mich. 70. 

Mo.—Hoagland vy. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740. 

Vee H.—Pinkham vy. Gear, 3 N. H. 

N. Y.—Burdick v. Chcsebrough, 94 
App. Div. 532, 88 NYS 13; New York, 
etc., R. Co..v. Haws, 56 N. Y. LT5; 
Hendricks vy. Decker, 35 Barb. 298; 
New York, etc, R. Co. v. Haws, 35 
N. Y. Super. 372; Mathews v. Har- 
sell, 1. E. D. Smith 393; Loucks v. 
Gallogly, 1 Mise. 22, 23 NYS 126; 
Mclaughlin v. Waite, 9 Cow. 670. 

Or.—Roberson vy. Ellis, 58 Or. 219, 
114 P 100, 35 LRANS 979; Daniel- 
son v. Roberts, 44 Or. 108, 74 P 913; 
102: AmSR 627, 65 LRA 526. 

Pa.—Hamaker vy. Blanchard, 90 Pa. 
377, 35 AmR 664; Batteiger v. Penn- 
sylvania Co., 64 Pa. Super. 195; 
Tatum vy. Sharpless, 6 Phila. 18. 

R. I.—Durfee v. Jones, 11 R, 1. 
588, 28 AmR 528, 

S. C.—Bone vy. Hillen, 8 8. C. L. LO 

Va.—Tancil v. Seaton, 28 Gratt. 
(69 Va.) 601, 26 AmR 380. 

W. Va.—kKuykendall v. Fisher, 61 
W. Va. 87, 56 SE 48, 8 LRANS 94, 11 
AnnCas 700. 

Eng.—Bridges v. Hawkesworth, 15 
Jur. 1079, 7 
v. Delamirie, Str. 505, 93 Reprint 664. 

See also Agnew v. Baker, 204 Til, 
A. 56, 59 [cit Cyc]. : 

{a] leading case.—Armory _ v. 
Delamirie, Str. 505, 93 Reprint 664 
{cit New York, ete., R. Co. v. Haws, 


; For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


EngL&EKq 424; Armory . 


=? 


f 


\ 
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‘present time.?9 


§$ 3-5] 


thing has not been lost,?? the owner of a shop,?* 
bank,?* or other place 2° where the thing has been 
left, is the proper custodian rather than the person 
who has happened to have discovered it and rather 
than all other persors except the owner. 

By the early common law the 
finder of treasure-trove took title thereto against all 
the world, except the true owner, but by 4 Edw. I 
the title to treasure-trove was vested in the crown, 
subject to the claim of the true owner.2’7. This seems 
to have been the general rule of law of nearly all 
nations 78 and remains the law of England at the 
As between the true owner of the 
, property .and the sovereign, the sovereign has no 
It has been said that in 
this country the law relating to treasure-trove has 
generally been merged into the law relating to lost 


Treasure-trove. 


claim to treasure-trove.®° 


property found;*t and hence, in 


statute the title to treasure-trove belongs to the 
finder as against all the world except the true 


35 N. Y. Super. 372; Batteiger. v. 
Pennsylvania Co., 64 Pa. Super. 195; 
Tancil v. Seaton, 28 Gratt. (69 Va.) 
601, 26 AmR 380]. 

{b] Well considered case.—Dan- 
ielson v. Roberts, 44 Or. 108, 74 P 
913, 102 AmSR 627, 65 LRA 526 
{quot Weeks v. Hackett, 104 Me. 264, 
71 A 858, 860, 129 AmSR 390, 19 
LRANS 1201, 15 AnnCas 1156]. 

[ec] Goods waived or scattered by 
a thief in his flight belonged at com- 
mon law to the king, for there was 
supposed to be a default in the party 
robbed in not making fresh pursuit 
of the thief and reclaiming the goods 
before the public officer seized them. 
2 Kent Comm. p 358 [cit Foxley’s 
Case, 5 Coke 109, 77 Reprint 224, Cro. 
Eliz. 693, 78 Reprint 929]. 

{d] The finder of a jewel has 


‘such a title to it as will enable him 


to keep the possession against all 
persons but the rightful owner. Arm- 


ory v. Delamirie, Str. 505, 96 Re- 
print 664. 
fe] “fhe finder of money has 


title to it against all the world ex- 
cept the true owner.” Warren vV. 
Ulrich, 130 Pa. 413, 414, 18 A 618. 


22. See supra § 1. 

23. McAvoy v. Medina, 11 Allen 
(Mass.) 548, 87 AmD 733; State v. 
McCann, 19 Mo. 249; Lawrence v. 
State, 1 Humphr. (Tenn.) 228, 34 
AmD 644. 

24. Kincaid v. Eaton, 98 Mass. 


139, 93 AmD 142 (where the chattel 
was laid down by the owner on a 
desk provided for the use of such 
persons as should have business at 
the bank); Foster v. Fidelity Safe 
Deposit Co., 162 Mo. A. 165, 145 SW 


25. Hoagland v. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740. 

26. Ferguson v. Ray, 44 Or. 557, 
77 P 600, 102 AmSR 648, 1 LRANS 
477, 1 AnnCas 1; 1 Blackstone Comm. 
p 296; 2 Kent Comm. p 358. 

27. Livermore v. White, 74 Me. 
452, 43 AmR_ 600; McLaughlin v. 
Waite, 5 Wend. (N. Y.) 404, 21 AmD 
232; Atty.-Gen. v. Moore, [1893] 1 
Ch. 676; 1 Blackstone Comm. p 296; 
2 Kent Comm. p 357. ; 

28. 2 Kent Comm. p 358 [cit Gro- 
tius De Jure Belli et Pacis bk 2 ¢ 8 


7]. 

[a] By the law of Emperor Ha- 
adrian, which was adopted by Jus- 
tinian, the finder of treasure-trove 
took title, except as against the true 
owner, if the thing found was on his 
own land, but if it was found by 
chance on the land of another, half 
of the treasure went to the proprie- 
tor of the soil and the other half to 
the finder. Livermore v. White, 74 
Me. 452, 48 AmR 600 [cit McKenzie 
Rom. L. p 170]; 2 Kent Comm. p 358 
[cit Justinian Inst. pp 2, 1,-39]. 

[b] Rule adopted by the civil 
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owner.?2 


[§ 4] 
er’s Title—(1) 


lost.34 


[§ 5] 


the absence of | found.®® 


codes of France.—Cachard French 
Civ. Code art 716; Livermore v. 
White, 74 Me. 452, 483 AmR 600; 
Louisiana Civ. Code art 3423. 

29. Atty.-Gen. v. British Museum, 
[1903] 2 Ch. 598; Atty.-Gen. . v. 
Moore, [1893] 1 Ch. 676. 

{a] The prerogative of treasure- 
trove does not pass in a royal grant 
under the general word ‘“franchise.”’ 
Atty.-Gen. v. British Museum, [1903] 
2 Cher 598: 

30. Livermore v. White, 74 Me. 
452, 48 AmR 600; Sovern v. Yoran, 16 
Or. 269, 20 P 100, 8 AmSR 273; War- 
ren v. Ulrich, 130 Pa. 413, 18 A 618; 
McKiernan v. Kernan, 4 Ir. Eq. 269; 
Maguire v. Longford, 14 Ir. L. T. 
103; 1 Blackstone Comm. p 308; 2 
Blackstone Comm. p 402. 

[a] Paramount title of true own- 
er.—The rule of the common law, 
in regard to treasure-trove as laid 
down by Bracton lib 3 cap 8, and as 
quoted in Viner Abr. is ‘“‘that he to 
whom the property is, shall have 
treasure-trove, and if he dies _be- 
fore it be found, his executors shall 
have it, for nothing accrues to the 
King unless when no one knows 
who hid that treasure.” Huthmach- 
er v. Harris, 38 Pa. 491, 499, 80 AmD 


502. 
31. Brandon v. Planters’, etc., 
Bank, 1 Stew. (Ala.) 320, 18 AmD 


43: Roberson v. Ellis, 58 Or. 219, 114 
P 100, 35 LRANS 979; Danielson v. 
Roberts, 44 Or. 108, 74 P 913, 102 
AmSR 627, 65 LRA 526. 

32. Weeks v. Hackett, 
264, 71 A 858, 129 AmSR 
LRANS 1201, 15 AmnnCas 1156. See 
Roberson v. Ellis, 58 Or. 219, 227, 114 
P 100, 35, LRANS 979 (“It seems to 
be the principle respecting treasure 
trove, owing to its peculiar nature 
of being coin, that the present prop- 
erty is in the finder, as against every 
one but the true owner, provided 
that the true owner is unknown, and 
it matters not where or when the 
same is found, so that it is secreted 
in the earth or other private place’). 

33. McLaughlin v. Waite, 5 Wend. 
(N. Y.) 404, 21 AmD 232 [aff 9 Cow. 
670] (where a person found a cer- 
tificate which entitled the holder to 
one half the prize that might be 
drawn by a certain lottery ticket). 

[a] Criticism of rule.—“The rea- 
soning of the distinguished chancel- 
lor (Walworth) in [McLaughlin v. 
Waite, 5 Wend. (N. Y.) 404, 21 AmD 
232] is somewhat subtle and not 
very satisfactory: but if his conclu- 
sion is sound that. negotiable notes, 
bankers’ checks and lottery tickets, 
payable to the holder, are not within 
the operation of the rule, still it by 
no means follows that current bank 
notes, convertible at par into money, 
are not subject to the rule. The 
finder of money, we apprehend, 
would acquire by the finding the 


a“ 
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b. Special Circumstances Affecting Find- 


Character of Thing Found. . The 


rule that the finder of the lost chattel has title 
against all the world except the true owner does not 
under some decisions include choses in action.®? But 
banknotes, ete., which, although not money in a strict 
sense, ordinarily pass as such by delivery from hand 
to hand, are subject to the same rules as other chat- 
tels when they are lost by the owner; that is to say, 
the finder acquires a complete title as against all the 
world except the former owner by whom they were 


(2) Place of Finding—(a) In General. 
As a general rule the title and the right to posses- 
sion of the finder is not affected by the ownership of 
the property in or upon which the thing lost *° is 
Thus, if a lost article is found on the sur- 
face of the ground,” on the floor of a shop,?® m 
the public parlor of a hotel,’* or near a table at an 


same title to it that the chimney 
sweeper’s boy in the leading case 
acquired to the jewel which he 
found, and which he was permitted 
to recover in an action against a 
wrongdoer.” Tancil v. Seaton, 28 
Gratt. (69 Va.) 601, 604, 26 AmR 


380. 
Sullivan, 62 Ind. 


34. Bowen ov. 
281, 30 AmR 172; New York, etc., 
5Gi- Neree ee os 


BR. Co; iV... Haws, 

Mathews v. Harsell, 1 E. D. Smith 
(N. Y.) 393; Tancil v. Seaton, 28 
Gratt. (69 Va.) 601, 26 AmR_ 380; 
Miller_v. Race, 1 Burr. 452, 97 Re- 
print 398; Bridges v. Hawkesworth, 
15 Jur. 1079, 7 EngL&Eq 424; Arm- 
oe v. Delamirie, Str. 505, 93 Reprint 


35. See supra § 1. 

36. Ind.—Bowen v. Sullivan, 62 
Ind. 281, 30 AmR 172. 

Me.—Weeks v. Hackett, 104 Me. 


264,71 A 858, 129 AmSR 390, 19 
LRANS 1201, 15 AnnCas 1156. 

Mass.—McAvoy v. Medina, 11 Allen 
548, 87 AmD 733. 

Mo.—Hoagland v. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740. 

N. Y.—Burdick v. Chesebrough, 94 
App. Div. 532, 88 NYS 13; New York, 
etes i Ra COs Vig Haws). bOrINia Weedon 
New York, etc., R. Co. v. Haws, 35 
N. Y. Super. 372; Mathews v. Har- 
sell, 1 E. D. Smith 393; Loucks. v. 
Gallogly, 1 Mise. 22, 23 NYS 126. 

Or.—Roberson v. Ellis, 58 Or. 219, 
114 P 100, 35 LRANS 979; Daniel- 
son v. Roberts, 44 Or. 108, 74 P 918, 
102 AmSR 627, 65 LRA 526. 

Pa.—Hamaker v. Blanchard, 90 
Pa. 377, 35 AmR 664; Batteiger v. 
Pennsylvania Co., 64 Pa. Super. 195; 
Tatum v. Sharpless, 6 Phila. 18. 

R. I.—Durfee v. Jones, 11 R. I. 588, 
23 AmR 528. 

Tenn.—Deaderick v. Oulds, 86 
Tenn. 14, 5 SW 487, 6 AmSR 812. 

W. Va.—Kuykendall v. Fisher, 61 
W. Va. 87, 56 SE 48, 8 LRANS 94, 
11 AnnCas 700. 

Eng.—Bridges v. Hawkesworth, 15 
Jur. 1079, 7 EngL&Eq 424 [dist South 
Staffordshire Water Co. v. Sharman, 
[1896] 2 Q. B. 44]. 

[a] Tenant as against finder.— 
That a bailee of goods found was a 
tenant of the place in which it was 
found by his employee does not nec- 
essarily show title in the bailee as 
against the employee. Roberson v. 


Bllis;. 58. Or, 219, .114 PB 100, +35 
LRANS 979. 
387. Burdick v. Chesebrough, 94 


App. Div. 532, 88 NYS 13; Danielson 
v. Roberts, 44 Or. 108, 74 P 913, 102 
AmSR 627, 65 LRA 526 (where 
money was found while removing 
loose dirt and débris). 

38. Bridges v. Hawkesworth, 15 
Jur. 1079, 7 EngL&Eq 424. 

39. Hamaker v. Blanchard, 90 Pa. 
377, 35 AmR 664. 
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open-air place of amusement,*? or in the ear of a 
railroad,*! it becomes, except as against the loser, 
the property of the finder who appropriates it, with- 
out’ any reference to the ownership of the property 
in or upon which the article was found or from which 
it was taken. So too if the lost thing is found 
within a chattel transferred by sale, the finder takes 
title to the thing found unaffected by the property 
rights of the purchaser of the chattel,42 for unless 
the purchaser of the chattel had knowledge, when 
he made his purehase, of the thing contained there- 
in,** or had reason to believe that anything more 
than the chattel was sold to him,** no title to the 
thing found passed to him by the sale. However, by 
some courts, evidently influenced by the principle 
that property in the possession of another cannot be 
‘‘found,’’ *® this rule, that the title of the finder is 
unaffected by the fact that the thing was found in 
or upon the property of another, has been limited in 
some cases.*® 

[§ 6] (b) Things Imbedded in Soil. If a chat- 
tel is buried or imbedded in the soil and does not 
belong to that class of chattels which when so found 


40. Hoagland v. Forest Park 
Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740. while 
41. New York, etc., R. Co. v.| premises under a_ lease, 
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Or.—Ferguson v. Ray, 44 Or. 557, 77 
P 600, 102 AmMSR 648 (where plaintiff, 
in possession of defendant’s 


[§§ 5-8 


should be considered treasure-trove,*’ title is in the 
owner of the soil, unless in some instances at least 
the depositor owner is known.‘8 Such a chattel 
becomes a part of the soil and passes by gift, sale, 
or descent of the real property as a part thereof.*? 

Treasure-trove. The owner of the soil in which 
treasure-trove is found acquires no title thereto by 
virtue of his ownership of the land.®° 

[§ 7] (8) Relation of Finder to Third Person. 
It has generally been held that where the finder 
stands in the relation of servant or employee to a 
third person, he is not, by virtue of such relation, 


x 


deprived of his rights as finder, and that the master - 


or employer has no right to the thing found, although 
it was found on his premises while the finder was 
engaged in the performance of the duties of his em- 
ployment.5t However, it has been held that where 
a servant, while engaged in the performance of his 
duties as such, found an article which had been lost 
on his master’s premises, the master and. not the 
servant was entitled to the thing so found.5? 

[§ 8] 38. Against Subsequent Finder. It is a 


393, 394 (“I am by no means pre- 
pared to hold that a house servant 
who finds lost jewels, money or chat- 


discovered | tels in the house of his or her em- 


Haws, 35 N. Y. Super. 372; Batteiger 
v. Pennsylvania Co., 64 Pa. Super. 
195; Tatum v. Sharpless, 6 Phila. 
(Pa.) 18. But compare Foulke v. 
New. York Cons. R. Co., 228 N. Y. 
269, 127 NE 237, supra § 1 note 3 [e]. 

42, Bowen vy. Sullivan, 62 Ind. 2&1, 
30 AmR 172 (where one found money 
inside of an envelope bought by her 
employer as waste paper); Durfee v. 
Jones, 11 Ri. I. 588, 23 AmR 528 
(where a person bought a safe and 
left it with another, who found 
money in it). 

43. Huthmacher y. Harris, 38 Pa. 
491, 80 AmD 502. 

44. Merry v. Green, 7 M. & W. 
623, 153 Reprint 916. 

45. See supra § 1. 

46. Ferguson v. Ray, 44 Or. 557, 
77 P 600, 102 AmSR 648 [foll South 
Staffordshire Water Co. v. Sharman, 
[1896] 2 Q. B. 44]; South Stafford- 
shire Water Co. v. Sharman, [1896] 
2 Q. B. 44, 46 (where defendant, a 
laborer, found while cleaning out a 
pool on plaintiff's property two, gold 
rings which were held by the court 
to belong to the landowner, and the 
court said: “The principle upon 
which this case must be decided, and 
the distinction which must be drawn 
between this case and that of Bridges 
v. Hawkesworth, 15 Jur. 1079, is to 
be found in a passage in Pollock and 
Wright’s Essay on Possession in the 
Common Law, p 41: ‘The possession 
of land carries with it in general, 
by our law, possession of everything 
which is attached to or under that 
land, and, in the absence of a better 
title elsewhere, the right to possess 
it also. And it makes no difference 
that the possessor is not aware of 
the thing’s: existence. ... It is free 
to any one who requires a specific 
intention as part of a de facto pos- 
session to treat this as a positive 
rule of law. But it seems prefer- 
able to say that the legal posses- 
sion rests on a real de facto pos- 
session constituted by the occupier’s 
general power and intent to exclude 
unauthorized interference’ ’’). 

47. See supra § 1 text and note 14. 

48. Ill—Maas v. Amana Soc., 15 
AlbJ 216, 16 AlbLJ 76. 

lowa.—Goddard v. Winchell, 86 
Towa _71, 52 NW 1124, 41 AmSR 481, 
17 LRA 788. 

Mo.—Foster y. Fidelity Safe De- 
posit Co., 162 Mo. A. 165, 145 Sw 139. 

N. Y.—Burdick v. Chesebrough, 94 
App. Div. 532, 88 NYS 13. 


rich specimens of gold-bearing quartz 
lying on top of the ground, and in- 
vestigated and dug up a large quan- 
tity of such quartz found lying in the 
soil unconnected with any natural de- 
posit, and it was held that the quartz 
belonged to the owner of the soil, not 
to the finder). 

Eng.—Elwes v. Brigg Gas Co., 33 
Ch, Sb biezs 

“And so it seems to have been 
thought necessary, as said to be 
shown in one of the parables, if a 
man wanted title to a treasure he 
had found hidden in a field, that he 
should ‘buvyeth that field.’” Foster 
v. Fidelity Safe Deposit Co., 162 
Mo. A. 165, 169, 145 SW 139. 

[a] Where a prehistoric boat was 
found by the lessees of the land im- 
bedded in the soil six feet below 
the surface, the owner of the fee 
was entitled to the boat. Elwes v. 
Briggs. Gas Co., 33 Ch. . 562, 

[b] An aérolite belongs to the 
owner (1) of the fee of the land 
upon which it falls, and’ mot to one 
who discovered it the day after its 
fall and dug it up out of the ground. 
Goddard v. Winchell, 86 Iowa 71, 52 
NW 1124, 41 AmSR 481, 17 LRA 788. 
(2) A pedestrian upon a highway 
who first discovers it cannot claim 
title to it, the highway being a mere 
easement for travel. Maas v. Amana 
Soc., 16 AlbLJ 76. 

[ec] Gold rings found by a laborer 
while cleaning out a pool on his em- 
ployer’s land belong to the land- 
owner. South Staffordshire Water 
Co. v. Sharman, [1896] 2 (Oe oe 
But see Danielson v. Roberts, 44 Or. 
108, 74 P 913, 103 AmMSR 627, 65 LRA 
526 (where money found in loose 
earth or débris by a person employed 
to remove such earth or débris wags 
held to belong to the finder at least 
as against the person occupying the 


land). 

49. Burdick v. Chesebrough, 94 
App. Div. 532, 88 NYS 13. 

50. Weeks v. Hackett, 104 Me. 


264, 71 A 858, 129 AmSR 390, 19 
LRANS 1201, 15 AnnCas 1156; Reg. 
v. Thomas, L. & C. 313. 

aoe ee defined see supra 


51. Ind.—Bowen v. 62 
Ind. 281, 30 AmR 172. 

Mass.—Hllery yv. Cunningham, 1 
Metc, 112. 

N. Y.—Hume vy. Elder, 178 App. 
Div. 652, 165 NYS 849. But see 
Mathews v. Harsell, 1 E. D. Smith 


Sullivan, 


ployer, acquires any title even to re- 
tain the possession, against the will 
of the employer. It will tend much 
more to promote honesty and jus- 
tice, to require servants in such 
cases to deliver the property so found 
to the employer for the benefit of 
the true owner’’). 

Or.—Roberson v. Ellis, 58 Or. 219, 
114 P 100, 85 LRANS 979; Danielson 
v. Roberts, 44 Or. 108, 74 P 913, 102 
AmSR 627, 65 LRA 526. 

Pa.—Hamaker vy. Blanchard, 90 Pa. 
377, 35 AmR 664. 

[a] Goods found by domestic 
servant.—Where the finder was a 
domestic servant in a hotel and her 
title was held good as against the 
proprietor. Hamaker y. Blanchard, 
90 Pa. 377, 35 AmR 664. 

{b] Goods found by railroad con- 
ductor.—A railroad conductor who 
found money in a car in the course 
of his employment was held entitled 
to the money as against the receiver 
of the railroad with whom he had 
left it while the loss and the find- 
ing were being advertised. Tatum v. 
Sharpless, 6 Phila. (Pa.) 18. 

[ec] Goods found by § slave.— 
Where goods were found by a slave, 
it was held that the right accrued 
to the master, because a slave could 
acquire no right of property. Bran- 
don v. Huntsville Bank, 1 Stew. 
(Ala.) 320, 18 AmD 48; Peay v. Mc- 
Hwen, 42°S/°C.: Li: 81. 

52. McDowell v. Ulster Bank, 60 
AlbLJ 346, 347 (where a bank por- 
ter, while Sweeping the floor after 
the bank had closed for the day, 
found a roll of bank notes under a 
table provided for the use of cus- 
tomers, the bank and not the porter 
was entitled to them, the court say- 
ing: “I decide it on the ground of 
the relation of master and servant, 
and that it was by reason of the 
existence of that relationship and 
in the performance of the duties of 
that service that the plaintiff ac- 
quired possession of this property. 
I conceive that it is the duty of the 
porter of the bank, who acts as, 
caretaker, to pick up matters of this 
description, and to hand them over 
to the bank. I hold that the posses- 
sion of the servant of the bank was 
the possession of the bank itself, and 
that, therefore, the element is want- 
ing which would give the title to 
the servant as against the master. 
He relies as against his master on 
the possession. In this case it was 
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-§§ 812] 


necessary consequence of the general rule as to 
the title of the finder of a lost chattel * that the 
first finder who appropriates the chattel found and 
then loses it has a superior title to that of a sub- 
sequent finder, against whom the first finder’s rights 


ean be enforced.*4 , 
[§ 9] 4. Against His Bailee. 


the true owner.®> 


the owner can be found.®¢ 


[§ 10] 5. Against Owner or His Representative, 
The finder is only the apparent general owner of the 
thing found, under an uncertain or contingent title 
which may be defeated by the discovery of the true 


Where the finder 
of a lost article has delivered it to a third person 
to be kept for the owner, or for the finder in ease 
the owner does not claim it, the finder, on the re- 
fusal of the bailee to return the article, may recover 
it, if no claim has in the meantime been made by 
However, where a bailee of a 
finder ascertains that the finder has the intention 
wrongfully to convert the property to his own use, 
it becomes the duty of the bailee to retain it until 
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owner ;°? the owner and loser’s title is unaffected by 
the mere fact that his chattel has been lost.®5 
fore a perfect title acerues to the finder, it is neces- 
sary that the true owner should have completely 
relinquished and abandoned his title,®® although the 


Be- 


finder’s inchoate title is sufficient to maintain trover 


mon.®4 


thereon against everyone except the true owner.®° 
Since the finder acquires no title to the goods found, 
as against the true owner, he can transmit none to 
any other person;*! but if the thing found is of a 
perishable nature, he may sell it and retain the pro- 
ceeds for the owner, in case he shall be found.®? If 
the true owner dies before his title and right to the 
lost chattel is discovered, his personal representative 
has the same right over the lost chattel as he has 
over other property of decedent’s estate.%? 

[§ 11] B. Amongst Joint Finders. 
chattel is discovered by two or more persons under 
circumstances which fairly show that it was found 
by all, the finders take a qualified title in com- 


If a lost 


Ill. DUTIES OF FINDER TO OWNER 


[§ 12] 


the possession of the bank, and the 
servant held the notes as servant’). 
See also Mathews v. Harsell, 1 E. D. 
Smith (N. Y.) 393 (where the court 
doubted whether a house servant 
who finds lost money, jewels, or 
chattels in his master’s house ac- 
quires any title even to retain the 
possession as against the will of 
the master). 


53. See supra § 1. ? : 
54. Clark v. Maloney, 3 Del. 68; 
Cumming v. Cumming, 3 Ga. 460; 
Lawrence v. Buck, 62 Me. 275; 
Deaderick v. Oulds, 86 Tenn. 14, 5 


SW_ 487, 6 AmSR 812. See Agnew 
v. Baker, 204 Ill. A. 56, 59 [cit Cyc]. 

55. Bowen v. Sullivan, 62 Ind. 281, 
30 AmR 172; New York, etc., R. Co. 
v. Haws, 56 N. Y. 175; Tancil v. Sea- 
ton, 28 Gratt. (69 Va.) 601, 26 AmR 
380; Bridges v. Hawkesworth, 15 
Jur. 1079, 7 EnglL&Eq 424. 

{a] Effect of claim of rightful 
owner.—Defendant Haws, a passen- 
ger in one of plaintiff’s railroad cars, 
found a package of money in the car 
and turned it over to plaintiff’s offi- 
cers to inquire for the owner; sev- 
eral months afterward, the owner 
not being found, Haws demanded the 
money of plaintiff, and, on its re- 
fusal, sued and recovered a verdict 
for the amount; before judgment was 
entered on the verdict, the owner of 
the money appeared and claimed it 
and threatened to sue plaintiff com- 
pany if the money should not be 
paid to him; thereupon the company 
brought an action to determine the 
right of the claimant to the money 
and to restrain Haws from further 
proceedings on the verdict; the court 
found that claimant was the lawful 
owner of the money and granted the 


injunction. New_York, etc. R. Co. 
Ve Haws, 66) IN... ¥. 0175, 

56. Lavelle v. Belliu, 121 Mo. A. 
442, 97 SW 200. 

57. Brandon vy. Planters’, etc., 


Bank, 1 Stew. (Ala.) 320, 18 AmD 48. 
See Agnew v. Baker, 204 Ill. A. 56, 
59 [quot Cyc]. See also Coverlee v. 
Warner, 19 Oh. 29 (under Swan St. 
e 874 §§ 12-16, providing that any 
person finding a raft adrift may 
take it up, and if the owner does not 
eall for it within thirty days and 
the raft exceeds five dollars in value 
it shall be delivered to a constable, 
who shall advertise and sell it, the 
finder of a raft has no right therein 
as against the owner if he appears 
within thirty days, and if the own- 
er takes the raft into his possession 
by force the finder cannot replevy 


A. Return of Property. 
lost chattel should restore it to its owner,®> and 


The finder of a 


it). 
58. U. S.—Gardner v. Ninety-Nine 
Gold Coins, 111 Fed. 552; Lears v. 
One Cask Oil, 14 F. Cas. No. 8,161a. 

Ala.—Brandon v. Planters,’ etce., 
Bank, 1 Stew. 320, 18 AmD 48. 

Ill.—Brink’s Chicago City Exp. Co. 
v. Hunter, 156 Ill. A. 537. 

Me.—Livermore v. White, 74 Me. 
452, 43 AmR 600. 

N. Y.—New York, etc., R. Co. v. 
Haws, 56 N. Y. 175. 

Pa.—Huthmacher vy. Harris, 38 Pa. 
491, 80 AmD 502. 

W. Va.—kKuykendall v. Fisher, 61 
W. Va. 87, 56 SE 48, 8 LRANS 94, 
11 AnnCas 700. 

59. Eastman v. Harris, 4 La. Ann. 
193; 2 Kent Comm. p 356. 

[a] By the Roman Law, if the 
chattel found had no owner, the 
finder would take absolute title by 
occupation. Quod enim ante nullius 
est 1d naturali ratione occupanti con- 
ceditur. Inst. pp 2, 1, 12 [quot Liver- 
Boor, v. White, 74 Me. 452, 48 AmR 
600]. 

What constitutes abandonment see 
Abandonment §§ 7-11. 


60. See infra § 14. 
61. New York, ete, R. Co. v. 
Haws, 56 N. Y. 175. 


Negotiable instruments found see 
Bills and Notes § 1052. 

62. Millcreek Tp. v. Brighton 
Stockyards Co., 27 Oh. St. 435. 


63. Livermore v. White, 74 Me. 
452, 43 AmR 600; Huthmacher v. 
Harris, 88 Pa. 491, 80 AmD 502 


(where a chattel sold at auction by 
an administrator contained money 
and other valuables secreted there- 
in by decedent, of which neither 
party to the sale had knowledge, and 
it was decided that the purchaser 
of the chattel held the discovered 
money and valuables for the admin- 
istrator). 

[a] Where money was taken from 
a body found floating in the sea and 
paid into the registry of an ad- 
miralty court and an award for sal- 
vage services made, the public ad- 
ministrator of the county in which 
the admiralty court was located, who 
had been granted letters on the es- 
tate, was held entitled to the pos- 
session of the remainder of the fund 
left after paying salvage, in. prefer- 
ence to the salvors, who claimed as 
finders of lost goods whose owner 
was unknown, and in preference to 
the United States claiming as suc- 
cessor to the prerogative rights of 
the king of England. Gardner  v. 
Ninety-Nine Gold Coins, 111 Fed. 


generally in the manner provided by statute.%¢ 
seems that the finder is bound to give to one who 


It 


552. 
_ [b] Prerogative of United States 
in surplus proceeds of derelict prop- 
erty found at sea after awarding to 
salvors a proper compensation see 
Peabody v, Proceeds of Twenty-Hight 
Bags of Cotton, 19 F. Cas. No. 10,869. 
64. Weeks v. Hackett, 104 Me. 
264, 71 A 858, 129. AmSR 390, 19 
LRANS 1201, 15 AnnCas 1156; Cum- 
mings v. Stone, 13 Mich. 70; Keron 
bite ac ate NEF Ss, Ons) Ses oe 
[a] The finding was joint: (1) 
Where plaintiff’s tug, while towing a 
raft belonging to defendant, slack- 
ened speed, and on starting again 
the towline caught and drew up an 
anchor and chain, which were se- 
cured and put on the raft by defend- 
ant. Cummings v. Stone, 13 Mich. 
70. (2) Where one of several boys 
picked up a stocking in which some- 
thing was tied, and after he had 
Swung it about in play for a time, a 
second one of the boys snatched it, 
or, it having been thrown by the 
finder, the second boy picked it up, 
and began striking the other boys 
with it, and so it passed from one to 
another, and finally while the sec- 
ond boy was swinging it, it broke 
open, and money was found therein, 
all then examining it together. Keron 
v. Cashman, (N. J. Ch.) 33 A 1055. 


65. Tome v. Four Cribs of Lum- 
ber, 24 F. Cas. No. 14,083, Taney 
533; Peters v. Bourneau, 22 Ill. A. 


177; Dougherty v. Posegate, 3 Iowa 
88; Isaack v. Clark, 2 Bulstr. 306, 
80 Reprint 1143. 

Right form of action for failure to 
return see infra § 16. 

66. See statutory provisions; and 
cases infra this note. 

[a] If the finder pursues the 
statutory method and fails to ascer- 
tain the owner, and then makes dis- 
tribution according to the statute 
under the belief that the statute ap- 
plies, he is not liable for conver- 
sion. Sovern v. Yoran, 16 Or. 269, 20 
P 100, 8 AmSR 2938. 

{b] If the finder knows the own- 
er (1) it is not always necessary to 
follow the statute. Jones v. Smyth, 
18 N. H. 119 (he need not advertise 
or appraise the goods as prescribed 
by statute). (2) If the circumstances 
charge the finder with notice that 
the property belongs to a _ particu- 
lar person, the finder should inquire 
as to the ownership before taking 
action under the statute to ascertain 
the owner. Sovern v. Yoran, 15 Or. 
644, 15° °P 395. 
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claims as owner a fair and just opportunity, depend- 
ent on the circumstances of the case, to inspect the 
property found for the purpose of identification.$? 

[§ 13] B. Care and Custody of Property. It is 
entirely at the option of the finder of lost property - 
whether he will or will not take possession of it;%8 
but if he takes possession he assumes the duties of a 
bailee ®° without compensation.7® One who volun- 
tarily assumes the duty of such finder also holds 


FINDING LOST GOODS 


% [§§ 12-15 
as bailee for the owner.71 One who has found an 
article and assumed possession of it is bound to 
exercise only slight diligence, and is responsible only 
for gross neglect.’? The care required of the finder, 
however, must be determined by the cireumstances 
of each particular case.** This is in accord with the 
general rule in respect to bailments for the sole 
benefit of the bailor.™4 


IV. FINDER’S RIGHT TO COMPENSATION 7 


[§ 14] The finder of lost goods is entitled to 
recover from the owner his necessary and reasonable 
expenses incurred in the successful recovery and 
preservation of the goods,’® and perhaps for his time 
and trouble,’” but he has no lien therefor,?® and he 
cannot pay himself for his expense and trouble by 
using the property for that purpose.7® The fact that 
the finder was caring for like goods is no obstacle 


to his recovery for services and expenses, if such 
services and expenses can be ascertained.®° 

Under statutes. Some statutes specifically provide 
that the finder of a thing is entitled to compensa- 
tion for all expenses necessarily incurred by him in 
its preservation and for any other service necessarily 
performed by him about it, and to a reasonable 
reward for keeping it.8+ 


V. ACTIONS BY OR AGAINST OWNER OR FINDER * 


[§ 15] A. Right and Form—1. By Finder. The 
finder may protect his rights by an action against 
any one who infringes them.’ At common law he 
has a special property in the thing found sufficient 
to enable him to maintain trover for its conversion 
against any one except the true owner.** Thus a 
first finder may maintain trover against a subse- 
quent finder,®> and, where each of several joint 
finders of treasure-trove consisting of coins is en- 


67. Wood yv. Pierson, 45 Mich. 313, 
7 NW 888. 


74. See Bailments § 65. 


titled to the possession of an equal share of the 
coins, if one joint finder having possession of all 
the coins refuses to surrender to the others their 
respective shares, each of such other joint finders 
may maintain an action of trover against him.%¢ 
Where the finder of money has delivered it to a 
third person to be kept for the owner, or for the 
finder in case the owner does not claim it, upon 
the refusal of the third person to return it, the 


[a] A finder told by the owner to 


Duty to submit property for in- 
Spection as a question for the jury 
see infra § 20. 

68. Isaack v. Clark, 2 Bulstr. 306, 
80 Reprint 1148. See Murgoo vy. 
Cogswell, 1 E. D. Smith (N. Y.) 359 
(“One who finds any species of per- 
sonal property is under no obligation 
to take care of it’’). 

69. Burns v. State, 145 Wis. 373, 
128 NW 987, 140 AmSR 1081. 

Liability of bailees in general see 
Bailments §§ 42-115. 

70. Meekins v. Simpson, 176 N. 
C..130,. 96 SE 894. 

71. Burns v. State, 145 Wis. 378, 
128 NW 987, 140 AmSR 1081. 

72. Dougherty v. Posegate, 3 Iowa 
88; Story Bailm. §§ 85a, 86, 87. See 
Burns v. State, 145 Wis. 373, 381, 128 
NW 987, 140 AmSR 1081 (‘The find- 
er of property who voluntarily bona 
fide takes it into his possession, im- 
mediately, thereupon, has imposed 
upon him by law the duties of a de- 
positary, the mildest type, as _ re- 
gards degree of duty, of bailee’’). 
But _ see Murgoo vy. Cogswell, 1 HK. 
D. Smith (N. Y.) 359 (where it is 
said: “If he [the finder] takes it 
[the thing found] in his possession 
and lays it away, and it becomes in- 
jured by want of any special care, 
he is not liable therefor”); Mulgrave 
v. Ogden, Cro. Eliz. 219, 76 Reprint 
475 (where it was said that the law 
does not compel the finder of lest 
preperty to keep it safely, but makes 
him answerable only for its con- 
version to his own use, or for the 
willful injury or destruction of it). 

[a]. The finder of money is re- 
quired to exercise only slight Gili- 
gence in the care of the money, and 
is answerable for gross negligence 
only. Dougherty v. Posegate, 3 Iowa 
88 


[b] A bailee of the finder is not 
liable to his bailor if the chattel is 
stolen without the bailee’s gross 
negligence. Tancil v. Seaton, 28 
Gratt. (69 Va.) 601, 26 AmR 380. 

73. Newmain v. Bourne, 31 TT. L. 
1a AU) 


75. Right to reward see Rewards 
[34 Cyc 1728]. 

76. U. S-—Tome v. Four Cribs of 
Lumber, 24 F. Cas. No. 14,083, Taney 
533 (semble). 

Ky.—Reeder v. Anderson, 4 Dana 


193. 
106 


Mass.—Chase  v. 
Mass. 286. 

N. Y.—Sheldon v. Sherman, 42 N. 
Y. 484, 1 AmR 569 [aff 42 Barb. 368]; 
Baker v. Hoag, 7 Barb. 113 [rev on 
other grounds 7 N. Y. 555]; Amory 
v. Flyn, 10 Johns. 102, 6 Am® 316. 

N. C.—Meekins vy. Simpson, 176 N. 
C. 130, 96 SE 894, 

Or.—Watts v. Ward, 1 Or. 86, 62 
AmD 299. 

Eng.—Nicholson vy. Chapman, 2 H. 
Bl. 254, 126 Reprint 536 (semble). 

But see Hendler v. Perkins, 4 Pa. 
Super. 344, 347 (where it is said: 
“Tt is doubtful if a finder of: lost 
property cam recover for expense and 
labor voluntarily bestowed upon the 
thing found’). 

[a] Inference as to expense.— 
Under the principles of indebitatus 
assumpsit, no expense for keeping a 
lost dog would be inferred when 
found within a few miles of owner’s 
home and no adequate effort was 
made to ascertain owner. Meekins y. 
Simpson, 176 N. C. 130, 96 SH 894. 

77. Reeder v. Anderson, 4 Dana 
(Ky.) 1938; Nicholson v. Chapman, 2 
H. Bl. 254, 126 Reprint 536. 

78. U. S—Tome v. Four Cribs of 
AD 24 F. Cas. No. 14,083, Taney 
533. ¥ 
Magee sHregton v. Neale, 12 Gray 


Mich.—Wood y. Pierson, 45 Mich. 
3138, 7 NW 888. 

NY -=-Newunyork, ete, sR: Co. riv: 
Haws, 35 N. Y. Super. 372. 
. C.—Meekins v. Simpson, 176 N. 
C..130, 96 SE 894. 

Pa.—Etter v. Edwards, 4 Watts 
oe Hendler y. Perkins, 4 Pa. Super. 

Eng.—Nicholson v. Chapman, 2 H. 
Bl. 254, 126 Reprint 536; 2 Kent 
Comm. p 356; Binstead v. Buck, 2 
W. Bi. 1117, 96 Reprint 660. 


Corcoran, 


care for the chattel until he calls 
and pays the sum demanded for res- 
cuing it from a flood is entitled to 
a lien for such payment. Hendler 
v. Perkins, 4 Pa. Super. 344. 


79. Watts v. Ward, 1 Or. 86, 62 
AmD 299. : 
80. Kirk v. Smith, 48 Mont. 489, 


138 P 1088, 

81. See statutory provisions; and 
Are v. Smith, 48 Mont. 489, 138 Pp 

82. Actions generally see Actions 
INC? = Feo p RONG: 

Election of remedies see Election 
of Remedies 20 C. J. p) dL: 

83. New York, etc, R. Co. v. 
Haws, 35 N. -Y. Super. 372; Tan- 
cil v. Seaton, 28 Gratt. (69 Va.) 601, 
26 AmR 880 (the finder may recover 
from the bailee to whom he intrusted 
the chattel). 

84. Del.—Clark v. Maloney, 3 Del. 


68 

Me.—Weeks v. Hackett, 104 Me. 
264, 129 AmSR 390, 71 A 858, 19 
LRANS 1201, 15 AnnCas 1156. 

Mass.—Ellery v. Cunningham, i 
Mete. 112. 

Mo.—Hoagland vy. Forest Park 


Highlands Amusement Co., 170 Mo. 
335, 70 SW 878, 94 AmSR 740, 

N. Y.—Mathews v. Harsell, 1 E. D. 
Smith 393. . 

Pa.—Batteiger v. Pennsylvania CO, 
64 Pa. Super. 195. 

Eng.—Armory vy. Str, 
505, 93 Reprint 664. 

[a] Leading case.— Armory  v. 
Delamirie, 1 Str. 505, 93 Reprint 664 
[quot Batteiger v. Pennsylvania Co., 
64 Pa. Super. 195, 198] (“This case 
has been uniformly followed in Wag- 
land and America’). 

Trover and conversion generally 
perience and Conversion [38 Cyc 
85. Clark vy. Maloney, 3 Del. 68. 
Finder’s title as against subse- 

quent finder see supra § 8. 

86. Weeks v. Hackett, 104 Me. 
264, 71 A 858, 129 AmSR 390, 19 
LRANS 1201, 15 AnnCas 1156. 

§ ce iaS of joint finders see supra 


Delamirie, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 


§§ 15-21] 


finder may protest his rights by an action against 
the bailee to recover the money.®? : 

[§ 16] 2. By True Owner. The true owner may 
enforce his rights against the finder by trover,*® 
or replevin,®® or, if it was money that was lost, 
the owner may bring an action against the finder for 
money had and received.°° However, the finder may 
retain possession of the property until the owner 
furnishes proof of his ownership, and for doing this 
he is not liable as for conversion.®*+ The owner’s 
right of action for property for the return of which 
he has offered a reward is not defeated by neglect to 
tender the reward.°” 

[§ 17] B. Pleading. In accordance with the 
general rules of pleading,®* in actions to enforce 
rights or liabilities arising out of finding lost goods, 
the declaration must, by definite and certain allega- 
tions, aver every material fact which constitutes 
plaintiff’s cause of action.°* Thus in trover by a 
finder against his bailee, he must allege some owner- 
ship in himself,?> and in an action brought under a 


FINDING LOST GOODS—FINE 
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statute entitling the finder to compensation for his 
services and reward, the complaint must allege that 
the goods were lost.%° 

[§ 18] ©. Issues, Proof, and Variance.°” An 
allegation of ownership of goods admits proof of 
general or special ownership.°® There is no fatal 
variance between a complaint for money had and 
received and evidence that defendant found coupons 
and had them redeemed, for plaintiff had the right 
to waive the tort and sue in contract.®? 

[§ 19] D. Evidence. The general rules of evi- 
dence in civil cases! apply in actions to enforce 
rights or liabilities arising out of finding lost goods.” 

[§ 20] E. Questions of Fact. As in other civil 
actions,® in these actions disputed questions of facts 
are for the jury.* 

[§ 21] F. Measure of Recovery.® If the finder 
is successful in an action for conversion of the thing 
found, defendant is liable for its value * and the in- 
terest thereon, running usually from the time of the 
conversion." 


* FINE.1 A sum of money or price paid for ob- 
taining a benefit, favor, or privilege.” 

In conveyancing. An amicable composition or 
agreement of a suit, either actual or fictitious by 


87. Batteiger v. Pennsylvania Co., 


er for his expenses in preserving the 


leave of the court, by which the lands in question 

become, or are acknowledged to be, the right of 

one of the parties.® 
In the law of tenure. 


8. See Trial [38 Cye 1511 et seq]. 


A fine is a money payment 


90. 
176, 12-BCL, 513. 

91. Wood v. Pierson, 45 Mich. 313; 
7 NW 888; Isaack v. Clark, 2 Bulstr. 
306, 80 Reprint 1143. ° 

92. Wood v. Pierson, 45 Mich. 313, 
7 NW 888. 

Right to reward see Rewards [34 


Cye 1728]. 

93. See Pleading [31 Cyc 100]. 

94, Kirk v. Smith, 48 Mont, 489, 
138 P 1088; Roberson v. Bllis, 58 Or. 
219, 114 P 100, 35 LRANS 979. 

95. Roberson v. Ellis, 58 Or. 219, 
114 P 100, 35 LRANS 979. 

96. Kirk v. Smith, 48 Mont. 489, 
138 P 1088. 

97. See Pleading [31 Cyc 674. et 
seq]. 

98. Roberson v. Ellis, 58 Or. 219, 
114 P 100, 35 LRANS 979. 

99. Rittenhouse v. Knoop, 9 Ind. 
A. 126. 36 NE 384. 


1, See Evidence 22 C. J. pl. . 

2. U. S.—lLears v. One Cask Oil, 
15 FB. Cas. No. 8,161a. 

Cal.—McFadden_ Vv. Goettert, 131 
Gal, 333,63: P2477. . 

Ind.—Rittenhouse v. Knoop, 9 Ind. 
A. 126, 36 NE 384. 

Me.— Weeks v. Hackett, 104 Me. 
py 71 A 858, 129 AmSR_ 390, 19 
LRANS 1201, 15 AnnCas 1156. 

Mass.—Chase v. Corcoran, 106 
Mass. 286. ; 

Mich.—Wood v. Pierson, 45 Mich. 


313, 7 NW 888. 


Pa.— Warren v. Ulrich, 130 Pa. 413, 


18 A 618. ; 
Tex.—Joy v. Crawford, (Civ. A.) 
154 SW 357. 
[a] Burden of proof.—In trover, 


by an alleged finder against his 
bailee, the finder must prove some 
ownership in himself. Roberson V. 

i BR Ori malo 114) 100; 35 
LRANS 979. 

[b]. Evidence held jnadmissible. 
—(1) Where in an action by the find- 
Mecca bE sl A eta odare 


* By Juan D. MiraNnDA (Fine—Fine 
phrases). 


property he testifies without objec- 
jection that the chattel when found 
was worth a certain sum, evidence 
of what, when he found the chattel, 
he considered it worth is immaterial. 
Chase v. Corcoran, 106 Mass. 286. 
(2) In an action against the finder 
for conversion by refusing to give 
the chattel up, the fact that after 
suit was begun the finder learned 
that it really belonged to claimant 
has no tendency to show that he had 
fair and reasonable evidence there- 
of before suit. Wood v. Pierson, 45 
Mich. 313, 7 NW 888. 

[c] Evidence held sufficient.— (1) 
To submit question.of ownership to 
the jury. Warren v. Ulrich, 130 Pa. 
413, 18 A 618. (2) To support a ver- 
dict for the finder, because plaintiff's 
ownership was not sufficiently 
proved. McFadden v. Goettert, 131 
Cal, 333, 63 P4777. .(3) To warrant a 
finding that the discovery was but 
one transaction, and that the partici- 
pation of plaintiffs was sufficient to 
constitute them joint finders with 
defendant. Weeks v. Hackett, 104 
Me. 264, 71 A 858, 129 AmSR 390, 
119 LRANS 1201, 15 AmnCas 1156. 
(4) In an action for damages for 
micks put in a diamond by defend- 
ants who found it and were later 
compelled: to return it to plaintiffs, 
to make a prima facie case that the 
diamond was damaged while in the 


possession of defendants. Joy v. 
Crawford, (Tex. Civ. A.) 154 SW 
357. (5) In an action against the 


finder by one claiming as the true 
owner, evidence from which a legi- 
timate and reasonable inference 
may be drawn that the property 
belongs to plaintiff is sufficient to 
support a_ verdict in his favor. 
Rittenhouse v. Knoop, 9 Ind. A. 
126, 36 NE 384; Warren v. Ul- 
rich, 130 Pa. 413, 18 A 618. (6) Evi- 
dence that libellant’s whaling ves- 
sel was recently wrecked in the vi- 
cinity where a cask of oil was picked 
up at sea, that similar casks of oil 
were picked up and delivered to 
libellant, amd that the currents were 
such as to drift casks in that di- 
rection from the wreck is sufficient 
prima facie proof of ownership as 
against the finder who concealed the 
cask. Lears v. One Cask Oil, 15 F. 
Cas. No. 8,161a. 


Pro Redisseisina Capiendo inclusive 


4. Wood v. Pierson, 45 Mich. 313, 
7 NW 888; Roberson v. Hllis, 58 Or. 
219, 114 P 100, 35 LRANS 979; War- 
ren v. Ulrich, 130 Pa. 413, 18 A 618; 
Newman v. Bourne, 31 T. L. R. 209. 

[a] Treasure-trove.—In an action 

by the finder of lost money to re- 
cover it from his bailee, whether 
the money was treasure-trove was 
under the evidence a jury question. 
Roberson v. Ellis, 58 Or. 219, 114 P 
100, 35 LRANS 979. 
_ [b] Inspection by person claim- 
ing as owner.—It was a question for 
the jury whether the finder of a lost 
article was obliged to allow a per- 
son claiming to be the owner to 
examine it in order to determine the 
question of ownership. Wood vy. 
Pierson, 45 Mich. 313, 7 NW 888. 

[cl Negligence. — Whether the 
finder has exercised proper care of 
the thing found is a question for the 
jury, under the particular circum- 
stances of the case. Newman v. 
Bourne, 31 T. L. R. 209. 

5. See generally Damages 17 C. 
Jz p» 699. ) 

6. Ellery v. Cunningham, 1 Mete. 
(Mass.) 112; Mathews v. Harsell, dl 
E. D. Smith (N. Y.) 393. 

[a] Measure of value of concealed 
jewel.—In the leading case of Arm- 
ory v. Delamirie, Str. 505, 93 Re- 
print 664, it was held that the jury 
should presume against a goldsmith 
to whom a jewel had been intrusted 
by plaintiff and who had extracted 
the stones therefrom that the stones 
were of the finest water and find 
the value accordingly, unless he 
should produce the jewel and show 
it to be not of the finest water. 

7. Mathews v. Hartsell, 1 E. D. 
Smith (N. Y.) 398. 

[a] If the finder makes defend- 
ant his factor to sell the chattels 
found, interest begins to run only 
from the day when the finder de- 
mands. an account from defendant, 
he being in no default before that 
day. Ellery v. Cunningham, 1 Metce. 
(Mass.) 112. 

1. In criminal law see Fines § 1. 

2. Burrill L. D. [quot De Peyster 
v. Michael, 6 N. Y. 467, 495, 57 AmD 
470] (as the ancient fines for ob- 
taining a writ, and for alienation). 

3. Black L. D. To like effect Hitz 
v. Jenks, 123 U. S. 297, 302, 8 Sct 
Spanish words and 


except the 
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made by a feudal tenant to his lord.4 

FINE ANULLANDO LEVATO DE TENEMENTO 
QUOD FUIT DE ANTIQUO DOMINICO. An 
abolished writ for disannulling a fine levied of lands 
in ancient demesne to the prejudice of the lord.® 

FINE ARTS.° The arts whose aim is beauty 
rather than utility,’ although not necessarily to the 
exclusion of utility when the two can be com- 
bined.* According to the universal acceptation of 
the term, music,’ painting,!? and sculpture.12 


FINE CAPIENDO PRO TERRIS. An obsolete 


143, 31 L. ed. 156; McGregor v. Com- 
stock, 17 N. Y. 162, 166; Helena First 
Nat. Bank v. Roberts, 9 Mont. 323, 
337, 23 P 718. See also Common Re- 
eae 12 C. J. p 206; Estates §§ 50, 


[a] 
practice of levying fines is as ancient 
in England, from which country we 
derived it, as any court of record, 
and dates back beyond the Conquest.” 
McGregor v. Comstock, 17 N. Y. 162, 
166. To like effect Helena First Nat. 
Bank v. Roberts, 9 Mont. 323, 337, 23 
PCTS; (2) “It continued in this 
State [New York] as a mode of con- 
veyancing from its earliest settle- 
ment by the English till the year 
1830, when with other antiquities it 
was abolished by the legislature, and 
a Simpler system substituted in its 


Origin and history—(1) “The 


stead.” McGregor v. Comstock, 17: 
ING Werk 6a 166. 
[b] It “derived its very name 


from its putting an end to that suit 
and to all other controversies con- 
cerning the same matter.” Hitz v. 
Jenks, 123 U. S. 297, 302, 8 Sct 148, 
31 L. ed. 156 [cit 2 Blackstone Comm. 
p 349; Coke Litt. p 262a]. To like 
cree Murrah y. State, 51 Miss. 652, 
ol. 

[c] “Its object is to quiet titles 
more speedily than by the ordinary 
limitation of twenty and twenty-five 
years. By means of this final pro- 
ceeding, one of two contesting claim- 
ants of real estate could compel an 
assertion or abandonment of the pre- 
tensions of his adversary in one-fifth 
the usual period of delay.” McGre- 


gor v. Comstock, 17 N. Y. 162, 166. 

[ad] Judicial character of proceed- 
ings.— “It was a proceeding in a court 
of record; and consequently the pro- 
ceedings, and record thereof, could 
properly be termed ‘judicial.’ ”’ Helena 
First Nat. Bank v. Roberts, 9 Mont. 
523, 337, 238 P.718. 

[e] Blackstone’s discussion’ of 
proceedings.—‘‘A fine is sometimes 
said to be a feoffment of record; 
though it might with more accuracy 
be called an acknowledgment of a 
tfeoffment on record. By which it is to 
be understood, that it has at least the 
same force and effect with a feoff- 
ment, in the conveying and assur- 
ing of lands; though it is one of 
those methods of transferring estates 
of freehold by the common law, in 
which livery of seisin is not neces- 
sary to be actually given; the suppo- 
sition and acknowledgment thereof in 
a court of record, however fictitious, 
inducing an equal notoriety. But, 
more particularly, a fine may be de- 
scribed to be an amicable composi- 
tion or agreement of a suit, either ac- 
tual or fictitious, by leave of the king 
or his justices: whereby the lands 
in question became, or acknowledged 
to be the right of one of the parties, 
In its original it was founded on an 
actual suit. commenced at law for 
recovery of the possession of land 
cr other hereditaments; and the pos- 
session thus gained by such com- 
position was found to be so sure and 
effectual, that fictitious actions were, 
and continued to be, every day com- 
menced for the sake of obtaining the 


FINE—FINE PRO REDISSEJSINA CAPIENDO a 


writ which lay for a person who, upon conviction 
by jury, had his lands and goods taken, and his body 
imprisoned, to be remitted his imprisonment, and 
have his lands and goods redelivered to him, on 
obtaining favor of a sum of money, 

FINE NON CAPIENDO PRO PULCHRE PLA- 
CITANDO. An obsolete writ to inhibit officers of 
courts to take fines for fair pleading.1% ; 

FINE PRO REDISSEISINA CAPIENDO. An 
old writ that lay for the release of one imprisoned 
for a redisseizin, on payment of a reasonable fine.'4 


ete.12 


Same security.” 2 Blackstone Comm, 
p 848 [quot Helena First Nat. Bank 
Viet ne 9 Mont (323; 3387, 23, P 

Method of conveying by married 
woman at common Jaw see Husband 
and Wife [21 Cyc 1204], 

4 Black L. D. (“the\most usual 
fine is that payable on the admit- 
tance of a new tenant, but there are 
also due in some manors fines upon 
alienation, on a license to demise 
the lands, or on the -death of the 
lord, or other events”). See also De 
Peyster v. Michael, 6 N.Y. 467, 495, 
57 AmD 470. 

5. Black L. D. 
p #512 

6. “Art” defined see Art 5 GC. J. 


p 588. 
a RYT 2165, 


[cit Reg. Orig. 


7. Almy v. Jones, 
266, 21 A 616, 12 LRA 414, 

8 Almy v. Jones, 17 R. i. . 265, 
266, 21 A 616, 12 LRA 414, 

[a] ‘Works of the fine arts” which 
may be copyrighted see Rosenbach 
v. Dreyfuss, 2 Fed. 217, 219; and gen- 
erally Copyright and Literary Prop- 
erty §§ 17, 114 

9. Vredenburg v. Behan, 33 La. 
Ann. 627, 637. : 

10. Vredenburg y. Behan, 33 La. 
Ann. 627, 637. 

1l. Vredenburg v. Behan, 33 La. 
Ann. 627, 637. 

12. Black L. D. 
p 142]. 

13. Black L. D. 

14. Black L. D. [cit Reg. Orig. 
py 222i: ° 


{cit Reg. Orig. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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FINES, FORFEITURES, AND PENALTIES 


By Juan D. Miranpa anv Louis Loucer Hammon 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 1146] 


ANALYSIS 


PART ONE: FINES 


I. DEFINITIONS AND DISTINCTIONS [§§ 1-3] p 1148 
A. In General [§ 1] p 1148 
B. Forfeiture Distinguished [§ 2] p 1149 
C. Penalty Distinguished [§ 3] p 1149 


II. ORIGIN AND SOURCE [§ 4] p 1150 


III. RECOVERY AND IMPOSITION [§§ 5-11] p 1150 
A. Proceedings to Recover [§§ 5-7] p 1150 
1. In General [§ 5] p 1150 
2. Statutory Mode as Exclusive [§ 6] p 1151 
3. Waiver of Proper Proceeding [§ 7] p 1151 
B. Imposition [§§ 8-11] p 1151 
1. In General [§ 8] p 1151 
2. Province of Court and Jury [§ 9] p 1151 
3. Amount of Fine [§ 10] p 1152 
4. Joint Offenders [§ 11] p 1152 


IV. PAYMENT AND SECURITY [§§ 12-39] p 1152 
A. Payment and Satisfaction [§§ 12-17] p 1152 
1. Medium of Payment [§§ 12-13] p 1152 
a. In General [§ 12] p 1152 
b. Confession of Judgment [§ 13] p 1153 
2. Time of Payment [§ 14] p 1154 
3. To Whom Payment Is to Be Made [§ 15] p 1154 
4. Interest on Fines [§ 16] p 1154 
5. Effect of Death [§ 17] p 1154 
’ B. Enforcement of Payment [§§ 18-37] p 1154 
1. By Execution [§§ 18-20] p 1154 
a. Against Property [§ 18] p 1155 
b. Against Person [§§ 19-20] p 1156 
(1) Capias Pro Fine [§ 19] p 1156 
(2) Capias Ad Satisfaciendum [§ 20] p 1157 
2. By Imprisonment [§§ 21-33] p 1157 
a. Power to Imprison [§§ 21-23] p 1157 
(1) In General [§ 21] p 1157 
(2) Where Both Fine and Imprisonment Are Imposed [§ 22] p 1159 
(3) Necessity of First Proceeding against Property [§ 23] p 1159 
b. Place of Confinement [§ 24] p 1159 
¢. Duration of Imprisonment [§§ 25-27] p 1160 
(1) In General [§ 25] p 1160 
(2) Reduction of Imprisonment by Partial Payment [§ 26] p 1160 
(3) Deduction of Time during Unauthorized Release [§ 27] p 1161 
d. Time of Commitment and Suspension of Sentence [§ 28] p 1161 
e. Discharge from Imprisonment [§§ 29-32] p 1161 
(1) In General [§ 29] p 1161 
(2) Inability to Pay [§ 30] p 1161 
(3) Payment as Ground for Discharge [§ 31] p 1162 
(4) Improper Discharge or Escape [§ 32] p 1162 
f. Imprisonment as Discharging Fine [§ 33] p 1162 
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3. By Application of Defendant's Funds in Possession of Court [§ 34] p 1163 
4. By Working Out [§ 35] p 1163 
5. Lien of Judgment Imposing Fine [§ 36] p 1164 
6. Staying Collection [§ 37] p 1164 
C. Recovery Back of Fines Paid [§§ 38-39] p 1164 
1. In General [§ 38] p 1164 
2. Restitution after Vacation of Judgment [§ 39] p 1165 


. DISPOSITION OF PROCEEDS [§§ 40-41] p 1165 


A. In General [§ 40] p 1165 
B. Informer’s Share [§ 41] p 1167 


REMISSION OF FINES [§ 42] p 1168 
PART TWO: FORFEITURES 


. DEFINITIONS AND DISTINCTIONS [§§ 43-45] p 1169 


A. In General [§ 43] p 1169 
B. Penalty Distinguished [§ 44] p 1470 
C. Other Terms Distinguished [§ 45] p 1170 


. COMMON-LAW AND STATUTORY IN REM FORFEITURES [§§ 46-47] p 1171 


A. Distinguished and Compared |[§ 46] p 1171 
B. Owner’s Knowledge or Consent [§ 47] p 1171 


. GROUNDS OF AND PROPERTY SUBJECT TO FORFEITURE [§ 48] p 1171 eikt 
. EXTENT [§ 49] p 1172 
. CONSTITUTIONAL AND STATUTORY PROVISIONS [§§ 50-52] p 1172 


A. Validity [§ 50] p 1172 
B. Construction [§ 51] p 1172 
C. Effect of Repealing Act [§ 52] p 1172 


. ENFORCEMENT [§§ 53-64] p 1172 


A. Necessity of Judicial Determination [§ 53] p 1172 
B. Seizure [§§ 54-55] p 1173 

1. Right of [§ 54] p 1173 

2. By Whom Made [§ 2] p 1178 
C. Action [§§ 56-64] p 1173 

1. Jurisdiction [§ 56] p 1173 


2. Form of Action and Method of Procedure [§ 57] p 1173 
3. Defenses [§ 58] p 1174 
4, Parties [§ 59] p 1174 
5. Pleading [§§ 60-61] p 1174 
a. Libel or Information [§ 60] p 1174 
b. Defendant’s Pleadings [§ 61] p 1175 
6. Issues, Proof, and Variance [§ 62] p 1175 
7. Judgment or Decree [§ 63] p 1175 
8. Costs [§ 64] p 117 


OPERATION AND EFFECT [§§ 65-68] p 1175 
A. In General [§ 65] p 1175 
B, Title and Right to Forfeited Property [§ 66] p 1176 
C. Effect on Concurrent Penalty [§ 67] p 1176 
D. Effect on Contracts [§ 68] p 1176 


. TITLE OF PURCHASER AT SALE UNDER DECREE [§ 69] p 1176 
. RIGHT AND REMEDIES OF INFORMERS [§ 70] p 1177 
. REMISSION [§ 71] p 1177 


PART THREE: PENALTIES 


. DEFINITION [§ 72] p 1178 
. CREATION [§ 73] p 1179 

. POWER TO IMPOSE [§ 74] p 1179 

. AMOUNT AND EXTENT [§§ 75-78] p 1180 


A. In General [§ 75] p 1180 
B. Accumulated or Aggregated Penalties [§§ 76-78] p 1180 
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1. Where Offense Repeated [§ 76] p 1180 
2. Continuing Offense [§ 77] p 1180 
3. Several Penalties for Single Transaction [§ 78] p 1180 


V. ACTIONS AND OTHER PROCEEDINGS TO ENFORCE [$5 79-154] p 1181 
_ A. Nature end Form [§§ 79-91] p 1181 
1. In General [§ 79] p 1181 
2. Character as Civil or Criminal [§§ 80-82] p 1181 
a. In General [§ 80] p 1181 
b. Determination of Character [§ 81] p 1182 
e. Procedure Generally [§ 82] p 1182 
3. Contract or Tort [§ 83] p 1183 
4. Popular and Qui Tam Actions [§ 84] p 1183 
5. Particular Form of Proceeding [§§ 85-91] p 1183 
a. In Absence of Provision in Statute Imposing Penalty [§§ 85-89] p 1183 
(1) In General [§ 85] p 1183 
(2) Action of Debt [§ 86] p 1183 } 
(3) Assumpsit [§ 87] p 1184 
(4) Indictment [§ 88] p 1184 
(5) Motion [§ 89] p 1185 
b. Provisions in Statutes Imposing Penalty [§§ 90-91] p 1185 
(1) In General [{§ 90] p 1185 
(2) Effect on Right to Maintain Criminal Prosecution [§ 91] p 1185 
. What Law Governs [§ 92] p 1186 
Conditions Precedent [§ 93] p 1186 
. Time to Sue and Limitations [§ 94] p 1186 
. Defenses [§ 95] p 1187 
. Jurisdiction [§ 96] p 1187 
. Parties [§§ 97-107] p 1188 ; Ss 
1. Plaintiffs [§§ 97-103] p 1188 
a. Persons Entitled to Enforce Penalties [§§ 97-100] p 1188 
(1) In General [§ 97] p 1188 
(2) No Provision in. Statute as to Who May Enforce [§ 98]. p 1189 
(3) Person Injured or Aggrieved [§ 99] p 1189 
(4) Informers or “Any Person Who Will Sue” [§ 100] p 1190 
b. Name in Which Action Brought [§ 101] p 1191 
ec. Joinder [§ 102] p 1192 
d. Control of Proceedings [§ 103] p 1193 
2. Defendants [§§ 104-107] p 1193 
a. Persons Liable [§§ 104-106] p 1193 
(1) in-General [§ 104] p 1193 
(2) Master or Principal and Servant or Agent [§§ 105-106] p 1193 
(a) Liability of Master or Principal [§ 105] p 1193 
(b) Liability of Servant or Agent [§ 106] p 1194 
b. Joinder [§ 107] p 1194 - 
H. Process [§§ 108-111] p 1195 
1. In General [§ 108] p 1195 
2. Indorsements and References to Statutes [§§ 109-110] p 1195 
a. Necessity and Sufficiency [§ 109] p 1195 
b. Effect of Failure to Indorse [§ 110] p 1196 
3. Waiver and Cure of Defects [§ 111] p 1196 
I. Pleading [§§ 112-131] p 1197 f 
1. Complaint, Declaration, or Partition [§§ 112-127] p 1197 
a. Sufficiency in General [§ 112] p 1197 
b. Following Language of Statute [§ 113] p 1198 
c. Reference to or Recital of Statute. [§§ 114-115] p 1199 
(1) Necessity [§ 114] p 1199 
(2) Sufficiency [§ 115] p 1199 23 
. Conclusion against Form of Statute [§§ 116-117] p 1200 
(1) Necessity [§ 116] p 1200 
(2) Sufficiency [§ 117] p 1200 
Negativing Exceptions in Statute [§ 118} p 1201 
Variance between Writ and Declaration [§ 119] p 1201 
. Joinder of Offenses or Penalties 1§ 120] p 1201 
. Particular Allegations [8% 121-127] p 1202 
(1) Right to Sue [§ 121] p 1202 
(2) Use or Disposition of Penalty [§ 122] p 1202 
(3) Name of Complainant [§ 123] p 1202 
(4) Precise Sum Claimed [§ 124] p 1202 
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(5) Indebtedness [§ 125] p 1202 
(6) Damages [§ 126] p 1202 
(7) Negativing Defenses [§ 127] p 1203 
2. Plea or Answer [§ 128] p 1203 
3. Amendments: [§ 129] p 1203 
4, Aider by Verdict [§ 130] p 1204 
5. Reference of General Verdict to Good Count [§ 131] p 1204 
J. Issues, Proof, and Variance [§ 132] p 1204 
K. Evidence [§§ 133-135] p 1205 
1. Presumptions and Burden of Proof |§ 133] p 1205 
2. Admissibility [§ 134] p 1205 
3. Weight and Sufficiency [§ 135] p 1205 
L. Dismissal before Trial [§ 136] p 1206 
M. Trial [§§ 137-139] p 1206 
1. In General [§ 137] p 1206 
2. Assessment of Penalty [§ 138] p 1206 
3. Verdict and Findings [§ 139] p 1207 
N. Judgment and Record [§§ 140-150] p 1207 
1. Judgments [§§ 140-149] p 1207 
a. Time and Manner of Entry [§ 140] p 1207 
b. Parties [§§ 141-142] p 1207 
(1) Persons to Whom Awarded [§ 141] p 1207 
(2) Joint Defendants [§ 142] p 1208 
ec. Contents and Recitals [§§ 148-144] p 1208 
(1) In General [§ 143] p 1208 
(2) Provisions for Enforcement [§ 144] p 1208 
d. Amount [§§ 145-147] p 1208 
(1) In General [§ 145] p 1208 
(2) In Case of Joint Defendants [§ 146] p 1209 
(3) Variance from Declaration [§ 147] p 1209 
e. Operation and Effect [§ 148] p 1209 
f. Tender [§ 149] p 1209 
2. Record [§ 150] p 1209 
_O. New Trial [§ 151] p 1209 
P. Appeal and Error [§ 152] p 1210 
Q. Costs [§§ 153-154] p 1211 
1. In General [§ 153] p 1211 
2. Security for Costs; Proceedings in Forma Pauperis [§ 154] p 1212 


VI. PAYMENT [§ 155] p 1213 


VII. REMISSION [§§ 156-157] p 1213 
A. By Legislature or Executive [§ 156] p 1218 
B. By Court [§ 157] p 1213 


VIII. COMPOUNDING [§§ 158-159] p 1214 
A. What Constitutes [§ 158] p 1214 
B. Right to Compound [§ 159] p 1214 


IX. DISPOSITION OF PROCEEDS [{§§ 160-161] p 1214 
A. In General [§ 160] p 1214 
B. Rights of Informers [§ 161] p 1215 
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Amercement of sheriffs and constables see Sheriffs and | Forfeiture for violation of: 


Constables [35 Cyc 1882]. Customs laws see Customs Duties §§ 324-358. 
Confiscation of property see War pa? Cye 332]. Embargo laws see War [40 Cyc 311], 
Convict see Convicts 13 C. J. p 91 Gaming laws see Gaming § 251. - 
Criminal law generally see ee Law 16 C, J. p 1. Liquor laws see Intoxicating Liquors ee Cyc 292]. 7 
Discovery in case of forfeiture see Discovery § 41. Nonintefcourse laws see War [40 Cyc 3 f 
Fine for: Revenue laws see Internal Revenue [22 Cyc 1680]. ) 

Contempt see Contempt §§ 133, Tax laws see Taxation [37 Cyc 1547]. a 
Cruelty to animal see Animals a 241, 243. Usury laws see Usury [39 Cye 1094]. . 
Violation of: Forfeiture of: j 
Municipal ordinance see Municipal Corporations [28 Annuity see Annuities § 15. 
Cye 815]. Bailbond see Bails §§ 316-322. 
Revenue law see Customs earn §§ 359-365; In- Bail, relief from see Bail §§ 323-335. : 
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Breach of condition, waiver of see Deeds §§ 428-435, Municipal Corporations [28 Cyc 250]. 
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Infringement of copyright see Copyright §§ 367-370. § 409; Executors and Administrators § 2431. 
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Contract See Contracts §§ 642-647. 

Deposit see Bail § 316. 

Devise see Wills [40 Cyc 1932]. 

Dower see Dower § 116. 

Easement see Easements § 174. 

Estate see Curtesy §§ 48-58. 

Exemption see Assignments for Benefit of Creditors 
§ 518; Exemptions § 190 et seq. 
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and Minerals [27 Cyc 734]. 

Legacy see Wills [40 Cyc 1932]. 
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Office see Officers [29 Cyc 1356]. 
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100-108. 
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Corporations §§ 972-995. 
Ticket see Carriers § 1127. 
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Liens [27 Cyc 304]. 
Kill vicious dog see Animals § 342. 


Penalty :—Continued 
For particular acts, or omissions:—Continued 
Failure to:—Continued 
Obey subpcena see Witnesses [40 Cyc 2179]. 
Pay claim against decedent’s estate see Executors 
and Administrators § 1346. 
Produce will for probate see Wills [40 Cyc 1226]. 
Provide pound see Animals § 665. 
noPat pee see Bridges § 55. 
eturn list of taxable property see Taxati 37 
Cye 997, 1543]. ae eee sue 
Satisfy: 
Chattel mortgage of record see Chattel Mort- 
gages §§ 474-478. 
Frat Too of record see Judgments [23 Cyc 
Realty mortgage of record see Mo ages [27 
Cyc 1425]. : biscaadl 
Supply: 
Electricity see Electricity §§ 33, 34. 
Gas see Gas [20 Cyc 1164]. 
Fraudulent conveyance see Fraudulent Conveyances 
__ [20 Cye 835], 
Frivolous appeal see Costs §§ 692-710. 
Gaming see Gaming [20 Cyc 875]. 
Holding over by tenant see Landlord and Tenant 
[24 Cye 1193]. 
Illegal exaction of bridge tolls see Bridges § 61. 
Illegally solemnizing marriage see Marriage [26 
Cyc 861]. 
Infringement of: 
Copyright see Copyright §§ 371-373. 
Patent see Patents [30 Cyc 1023]. 
Injuries by dog to person or other animal see 
_ Animals § 388. 
Injury to bridge see Bridges §§ 115-118. 
Keeping nonlicensed dog see Animals §§ 31-37. 
Malicious killing of animals see Animals § 540. 
Nonpayment of: 
Claim against assigned estate see Assignments 
for Benefit of Creditors § 469. 
Be CEA tax see Municipal Corporations [28 Cyc 
ite suger tion assessment see Corporations 


Tax see Taxation [37 Cyc 1544]. 
Obstructicn: 
In Harbor see Navigable Waters [29 Cyc 303]. 
Of navigable waters generally see Navigable 
Waters [29 Cyc 322]. v 
Or encroaching on streets see Municipal Corpora- 
_tions [28 Cyc 906]. 
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Carrier of goods see Carriers §§ 942-1007. 
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License laws see Licenses [25 Cyc 630, 634]. 
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For particular acts or omissions:—Continued 


Violation of:—Continued 
Regulations as to: 
Banks and banking; 


Factors see Factcrs § 8. 
Fences see Fences § 38. 


Hawkers and peddlers see Hawkers and Ped- 


dlers [21 Cyc 377]. 


Justices of the peace see Justices of the Peace 


[24 Cye 435]. 


Livery stable keepers see Livery Stable Keepers 


[25 Cyc 1515]. 


Obstruction or encroachment see Highways [37 


Cyc 2581] 


Officers generally see Officers [29 Cyc 1425]. 

Partnership name see Partnership [30 Cyc 420]. 

Pilots see Pilots [30 Cyc 1623). 

Private roads see Private Roads [32 Cyc 386]. 

Seamen see Seamen [35 Cyc 1200]. 

Sheriffs’ and constables’ illegal fees see Sheriffs 
and Constables [35 Cyc 1558]. < 

see 

Measures [40 Cyc 885, 887]. 
School laws by officers see Schools and School 


Weights and measures 


Districts [35 Cyc 918]. 
Shipping regulations: 


Generally see Shipping [36 Cyc 20]. 
As to passengers see Skipping 
Sunday laws see Sunday [387 Cyc 543, 576]. 
Toll road regulations see Toll Roads [38 Cyc 403]. 
Trade-name regulations see Trade-Marks, Trade- 
Names, and Unfair Competition [38 Cyc 850]. 
regulations see Warehousemen [40 


Warehouse 
Cye 485]. 


liability of officers see 
Banks and Banking § 168. 

Civil rights see Civil Rights §§ 22-44. 

Estrays see Animals §§ 295-298. 
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Penalty:—Continued 


For particular acts or omissions:—Continued 


Violation of:—Continued 
Waste see Waste [40 Cyc 535]. ' 


Wrongful issue, imitation, or defacement of na- 


tional bank notes see Banks and Banking § 742. 


Imposition of 


by contract as barring injunction 


against breach see Injunctions [22 Cyc 869]. 


Liability for penalty as affecting privilege of witness 
see Witnesses [40 Cyc 2533]. 


Liability of: 


Corporations: 
Liability of corporate officers see Corporations 


§§ 1947, 1986-1990, 2008-2071. 


Liability of corporation see Corporations §§ 30, 


2206-2208. 


Weights. and 


Recovery of: 


§ 362 


[86 Cye 325]. 
Cyeustils 


Cyc 1253]. 


Judge for penalty see Judges [23 Cyc 574]. 
Justices of the peace see Justices of the Peace 
[24 Cye 420, 435]. 
Railroads for operation see Railroads [33 Cyc 677]. 
Telegraphs and telephones furnishing service see 
Telegraphs and Telephones [37 Cyc 1702]. 
Liquidated damages distinguished see Damages § 232. 
Provable claim in bankruptcy see Bankruptcy § 501. 
Provision in note for attorney’s fees see Bills and 
Notes §§ 255-258. 


As barred by conviction of crime see Criminal Law 

As bar to-prosecution for crime see Criminal Law 
Remedy ae as barring indictment see Railroads [33 
Bee against forfeiture in equity see Equity §§ 70- 


Searches and seizures see Searches and Seizures [35 


Sentences, sufficiency of see Criminal Law § 3091. 


PART ONE: FINES 
[By Juan D. Miranpa] 


I. DEFINITIONS AND DISTINCTIONS 


[§ 1] A. In General. The terms ‘‘fine,’’ ‘‘for- 
feiture,’’ and ‘‘penalty’’ are often used loosely,* 
However, the term ‘‘fine’’ 


and even confusedly.? 
has 


als oe v. Campbell, 4 Iowa 
3 


2. Gosselink v. Campbell, 4 Iowa 


296, 300. 

3. Hart v. Norman, 92 Misc. 185, 
155 NYS 238. 

45) Bouvier 4, D>. [quot UsiS, wv. 
Nash, 111° Hed. 525, 628; Peo. v. 


Nedrow, 122 Tll. 363, 366, 13 NE 533; 
Com. v. French, 130 Ky. 744, 114 SW 
255, 17 AnnCas 661; State v. Howe 
Scale Co., 182 Mo. A. 658, 166 SW 
328; Hudson v. Granger, 23 Misc. 
401, 403, 52 NYS 9; State v. Provi- 
dence Gas. Co., 27 R. I. 142, 61 A 44; 
Southern Express Co. v. Com., 92 Va. 
59, 63, 22 SH 809, 41 LRA 436; Fein 
v. U. S., 1 Wyo. 246, 347]; U.S. v. 
Mitchell, 163 Fed. 1014, 1016 [aff 173 
Fed. 254, 97 CCA 420, 19 AnnCas 
1145, and quot Cyc]. To like effect 
U. S. v. Manm, 26 F. Cas. No. 15,718, 
1 Gall. 177; Indianapolis v. Fair- 


child, 1 Ind. 315; State v. Missouri 
Pac. R. Co., 64 Nebr. 679, 90 NW 
877; Slayton v. Marshall, 64 N. H 


549, 15 A 210, 1 LRA 51; Lancaster 
v. Richardson, 4 Lans. (N. Y.) 136; 
Fuller v. Redding, 16 Misc. 634, 39 
NYS 109 [rev on other grounds 13 
App. Div. 61, 43 NYS 96]; Vance 
County Bd. of Education v. Hender- 
son, 126 N. C. 689, 36 SE 158; State v. 
Burton, 113 N. C. 655, 18 SE 657. 
[a] Other definitions.—(1) “A 
pecuniary punishment for an offense 
or a contempt committed against the 
King.” State v. McConnell, 70 N. 
H. 158, 46 A 458; Coke Litt. p 126b 
[quot State v. Ostwalt, 118 N. C. 
1208, 1213, 24 SE 660, 32 LRA 396; 
State v. Burton, 113 N. C. 655, 662, 
18 SE 657]. See also Jacob L. D. 
(2) “A pecuniary punishment im- 
posed by the judgment of a court 
upon a person convicted of crime.” 
State v. Steen, 14 Tex. 396, 398. (3) 
“Pecuniary punishments of offences, 
which are inflicted by sentence of 
a court in the exercise of criminal 


jurisdiction.” Hanscomb vy. Russell, 
11 Gray (Mass.) 373, 374. (4) “A 
sum of money exacted of a person 
guilty of a misdemeanor or a crime, 
the amount of which may be fixed 
by law or left in the discretion of 
the court.’ Lancaster v. Richard- 
son, 4 Lans. (N. Y.) 1386, 140. (5) 
“A sum of money ordered to be paid 
by an offender as a punishment for 
an offence.’ Rapalje & L. L. D. 
[quot State v. Burton, 113 N. C. 655, 
662.) Ln SHG bi1. 4) C6), “A sum of 
money paid at the end, to make an 
end of a transaction, suit, or prose- 
cution; mulect; penalty.’ Atchison, 
ete., > R. 'Coxltv. State, 22 Kan. 1, 15 
[cit Webster D.; Richardson D.]. (7) 
“A pecuniary punishment for an of- 
fense inflicted by sentence of a court 
having authority to impose it.” Wil- 
cox v. Knoxville Borough, 12 Pa. 
Co. 641, 646 [cit Anderson L. D.]. 
(8) “The sentence pronounced by the 
Court for a violation of the criminal 
law of the State.” Board of Edu- 
cation v. Henderson, 126 N. C. 689, 
691, 36 SE 158. To like effect Indian- 
apolis v. Fairchild, 1 Ind. 315. ‘(9) A 
sum of money imposed by a criminal 
law. State v. Stobie, 194 Mo. 14, 92 
Sw 191. (10) “Amends, or pecuniary 
mulet for an offence committed.”’ 
State v. Robertson, 49 S. C. L. 17, 20. 
To like effect Lord v. State, 3% Me. 
177. (11) ‘A pecuniary penalty, and 
is commonly [perhaps always] to be 
collected by suit in some form.” 
Gosselink v. Campbell, 4 Iowa 296, 
300s, — Cl2) A pecuniary pun- 
ishment for the commission of a 
crime or misdemeanor.” Hart v. Nor- 
man, 92 Misc. 185, 189, 155 NYS 238. 
(13) “A pecuniary punishment for 
an offense or a contempt committed, 
imposed by the judgment of a court.” 
Com. v. French, 130 Ky. 744, 748, 114 
SW 255, 17 AnnCas 601. To like ef- 
fect State v. McConnell, 70 N. H. 158, 
46 A 458; State v. Addington, 143 N. 


ment imposed by a lawful tribunal upon a person 
convicted of crime or misdemeanor.* Strictly speak- 
ing the term does not embrace those pecuniary 
a distinct meaning;* it is a pecuniary punish- | penalties or forfeitures provided by statute that 


C. 683, 57 SE. 398, 11 AnnCas 314; 
State v. Ostwalt, 118 N. C. 1208, 24 
SE 660, 32 LRA 396; State v. Burton, 
113 N. C.. 655, 18 SE 657. (14) “A 
judgment.” Dasey v. State, 21 Del. 
457, 460,62 A 300; State v. Steen, 14 
Tex. 396, 398. 

{b] “The primary definition of a 
fine is a pecuniary punishment in- 
flicted by the sentence of a court 
exercising criminal jurisdiction. And 
this is the sense in which the term 
is used in common speech.” State 
v. Missouri Pac. R. Co., 64 Nebr. 679, 
682, 90 NW 877, 878. 

[c] “Phe word “fine” is derived 
from ‘“‘finis,” and is so called because 
it puts an end to the offense for 


which it is imposed.’” Com. _ v. 
French, 130 Ky. 744, 748, 114 SW 
255, 17 AnnCas 661 [quot State v. 


Steen, 14 Tex. 396]. To like ef- 
fect Atchison, etce., R. Co. v. State, 
22 Kan. 1, 15; Murrah vy. State, 51 
Miss. 652, 657; Coke Litt. p 126b. 

{dj “In ordinary legal language, 
the term ‘fine’ means a sum of 
money, the payment of which is im- 
posed by a court according to law, 
as punishment for a crime or misde- 
meanor.” State v. Providence Gas 
C0420 RS. ie 42 A ASE Ga AE 

[e] Measure of compensation.—- 
The term has been used to designate 
the measure of compensation to be 
received by an injured party. Ever- 
son v. State, 66 Nebr. 154, 92 NW 
137 (construing a statute providing 
that a person convicted of embezzle- 
ment shall be imprisoned and shall 
in addition pay a fine which shall 
operate as a judgment at law for the 
use of the person whose money or 
property has been embezzled). * 

{[f] Money paid to procure a nolle 
prosequi on a criminal proceeding 
constitutes a fine. Com. v. Whitley, 
LO Pax Dist. 1016 (a fine need not 
necessarily be imposed as a part of 
a formal sentence if it is imposed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1-3] 


a civil action may be brought to recover. In a 
sense ‘‘fine’’ is synonymous with ‘‘punishment;’’ ® 
but a fine is distinguishable from a sentence of 
imprisonment in that it is pecuniary rather than 
personal punishment.’ The word ‘‘fine’’ as used 
in some constitutional and statutory provisions has 
been held to be limited to fines imposed as punish- 
ment for offenses against the state* and not to 
include fines imposed for violation of municipal 
ordinances or regulations.® 

[§ 2] B. Forfeiture Distinguished.t° A fine is 
a pecuniary penalty, while a forfeiture is a penalty 
by which one loses his rights and interests in his 
property.11| The terms have been used indiscrimin- 
ately 12 and as synonymous ?* and it has been held 
that the word ‘‘forfeit,’’ or ‘‘forfeiture,’’ when 
used in a criminal statute to denote a punishment 
for crime, is equivalent to ‘‘fine,’’* and that a 
fine may include a forfeiture.® 

[§ 3] C. Penalty Distinguished.1® In its broad- 
est sense ‘‘penalty’’ is a generic term which in- 
eludes fines as well as all other kinds of punish- 
ments;?7 but in its narrower sense a penalty is the 
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amount recovered for a violation of the statute 
law of the state or a municipal ordinance which 
violation may or may not be a crime;!§ while a fine 
1S a pecuniary punishment inflicted by. the sentence 
of a court of criminal jurisdiction on a person 
convicted of crime.t® When the word “‘fine’’ is 
used in its restrictive sense it does not convey 
the idea expressed by the word ‘‘penalty.’’ 2° While 
a fine is always a penalty, a penalty is not always 
a fine.24. The main distinction between the terms, 
as used in the restricted sense, seems to be based 
upon the fact that a penalty may be incurred by 
reason of acts or omissions that involve no idea 
of criminality.?? Ordinarily a penalty is a sum 
certain which goes to the statutory beneficiary, 
while a fine is discretionary within the limits pre. 
scribed and is paid to the state.22. The terms ‘‘fine’’ 
and ‘‘penalty’’ are, however, often used as synon- 
ymous;** and the term ‘‘fine’’ has been held broad 
enough, to include penalties for the violation of 
law, recoverable in civil actions when such viola- 
tions are neither made misdemeanors nor felonies.?5 
Sometimes the word ‘‘penalty’’ is used to signify 


cation v. Henderson, 126 N. C. 689, 


by the court as part of the punish- 10. “Forfeiture” defined see infra 
ment for an alleged offense). § 43. 
g] “Fine actually imposed.”— 11. Gosselink v. Campbell, 4 Iowa 


“Costs follow sentence; but are no 
part of the ‘fine actually imposed.’ ”’ 
State v. Price, 124 La. 917, 920, 50 
eee 134 AmSR 523, 18 AnnCas 

“Debt” distinguished see Debt § 7. 

5. Southern Express Co. v. Com., 
92 Va. 59, 22 SE 809, 41 LRA 436 
{aff 168 U. S. 705 mem, 18 SCt 947 
mem, 42 L. ed. 1212 mem]. 

{a] Money paid on a forfeited 
recognizance is not a fine and is 
not a substitute for a fine, although 
the alleged crime was one which 
might have required the imposition 
of a fine if defendant had appeared 


and had been convicted. U. S. v 
Hanjul,- 25 =: Cas: No. 15,069, .1 
Lowell 117. 

{b] Personal liabilities imposed 


on public officers for the nonper- 
formance of official duties are not 
fines. Porter v. Thomson, 22 Iowa 
391. 

A “Porfeiture” distinguished see in- 


ra § 2. 
be Acar at Ae distinguished see infra 


6. Beges v. State, 122 Ind. 54, 56, 
23 NE 693. 

7, Hart v. Norman, 92 Misc. 185, 
188, 155 NYS 238. 

*A sentence to a term of imprison- 
ment is personal punishment for the 
commission of a crime or misde- 
meanor imposed by a court, whereby 
a person is involuntarily deprived of 
his liberty and confined in a prison 
for a definite term. A fine is pe- 
cuniary punishment for the commis- 
sion of a crime or misdemeanor; the 
provision that he stand committed 
until the fine is paid is not part of 
the punishment, but a means of 
compelling the defendant to pay the 
fine. If he refuses to pay, he is not 
sentenced to a term in prison, the 
duration of his imprisonment is im 
his own control; by payment of the 
fine he can at any time secure his 
release.” Hart v. Norman, supra. 

8. State v. Hamley, 137 Wis. 458, 
119 NW 114; Stoltman v. Lake, 124 
Wis. 462, 102 NW 920; Oshkosh _v. 
Schwartz, 55 Wis. 483, 13 NW 552; 
Platteville v. Bell, 48 Wis. 488. 

9, State v. Hamley, 137 Wis. 458, 
119 NW 114; Stoltman v. Lake, 124 
Wis: 462, 102 NW 920; Ogden v. 
Madison, 111 Wis. 413, 87 NW 568, 55 
LRA 506; Oshkosh v. Schwartz, 55 
Wis. 483, 13 NW 552; Platteville v. 
Bell, 43 Wis. 488. 

Punishment for violation of mu- 
nicipal ordinances and regulations 
generally see Municipal Corporations 
[28 Cye 815 et seq]. 


296, 300; State v. Price, 124 La. 917, 
920, 50 S 794, 134 AmSR 523, 18 Ann 
Cas 881 [cit Cyc]; Johnson v. Daw, 
53 Mo. A. 372. 

“In like manner the forfeiture in 
question is no part of the fine, since 
the word ‘fine’ in its ordinary ac- 
ceptation has the distinct meaning of 
a pecuniary penalty.” State v. Price, 
supra. 

12. Gosselink v. Campbell, 4 Iowa 
296; Hanscomb v. Russell, 11 Gray 
(Mass.) 873; State v. McConnell, 70 
N. H. 158, 46 A 458; Southern Ex- 
press Co. v. Com., 92 Va. 59, 22 SE 
809, 41 LRA 436 [aff 168 U. S. 705 
mem, 18 SCt 947 mem, 42 L. ed. 1212 
mem]. 

13. Com. v. Avery, 14 Bush (Ky.) 
625, 638, 29 AmR 429; Oshkosh v. 
Schwartz, 55 Wis. 488, 13 NW 552. 

14. Com. v. Avery, 14 Bush. (Ky.) 
625, 638, 29 AmR 429; Armbruster v. 
Behan, 3 La. A. (Orleans) 184, 197; 
State v. Mumford, 73 Mo. 647, 39 
AmR 532; Ex p. Alexander, 39 Mo. A. 
108, 109; State v. Sellner, 17 Mo. A. 
39; State v. McConnell, 70 N. H. 
158, 159, 46 A 458; Ex p. Marx, 86 Va. 
40, 9 SE 475. 

“A pecuniary punishment called a 
forfeiture is equivalent to the same 
pecuniary punishment called a fine.” 
State v. McConnell, supra. 

15. State v. Addington, 143 N. C. 
683, 57 SE 398, 11 AnnCas 314. 

16. See generally infra §§ 72-161. 

17. U. S._The Strathairly, 124 U. 
S. 558, 8 SCt 609, 31 L. ed. 580; U.S. 
v. Mann, 26 F. Cas. No. 15,718, 1 Gall. 
Be 

Cal.—San Luis Obispo County v. 
Hendricks, 71 Cal. 242, 11 P 682. 


Towa.—Gosselink v. Campbell, 4 
Iowa 296. A : 

Mich.—Grover v. Huckins, 26 Mich. 
476 


Mo.—State v. Howe Scale Co., 182 

Mo. A. 658, 166 SW- 328; Casey v. St. 

Louis eieoslt Co., 116 Mo. A. 235, 
WwW 419. 

1S S.— Ree. v. Gavin, 1 CanCrCas 

59, 

[a] Includes imprisonment | as 
well as fine.—‘‘While the word ‘pen- 
alty’ is generally applied to pecu- 
niary punishment, its primary. mean- 
ing includes punishment by impris- 
onment as well as punishment by 
fine.’ Reg. v. Gavin, (N. S.) 1 Can 

rCas 59, 62. 
i ay Lancaster v. Richardson, 4 
Lans. (N. Y.) 136; Hudson v. Gran- 
ger, 23 Misc. 401, 52 NYS 9; Fuller 
v. Redding, 16 Misc. 634, 39 NYS 
109 [rev on other grounds 13 App. 
Div. 61, 43 NYS 96]; Board of Edu- 


36 SE 158; Southern Express Co. v. 
Com., 92 Va. 59, 22 SE 809, 41 LRA 
436; Reg. v. Brown, [1895] 1 Q. B. 
119. See also Atty.-Gen. v. Brad- 
laugh, 14 Q. B. D. 667. 
19. See supra § 1. 

_ 20. State v. Price, 124 La. 917, 
Ane: 794, 1834 AmSR 528, 18 AnnCas 


21. U. S. v. Nash, 111 Fed. 525; 
Poindexter vy. State, 137 Tenn. 386, 
193 SW 126, LRA1917C 954. 

22. Ewbanks v. Ashley, 36 Ill. 
177; Bemis v. Becker, 1 Kan. 226; 
Southern Express Co. v. Com., 92 
Va. 59, 22 SE 809, 41 LRA 436 [aff 
168 U. S. 705 mem, 18 SCt 947 mem, 
42°° Ts. ed. 1212 mem]; Huntington 
v. Attrill, [1893] A. C. 150;’Reg. v. 
Brown, [1895] 1 Q. B. 119, 126. 

“The word ‘penalty,’ has no appli- 
cation where we are dealing with an 
indictable offence.” Reg. v. Brown, 
supra. 

23. State v. Maultsby, 139°N. C. 
583, 51 SE 956; Poindexter v. State, 
a Tenn, 386, 193 SW 126, LRA1917C 


24. Ill—Peo. v. Nedrow, 122 Ill. 
363, 13 NE 533. 
La.—State v. Price, 124 La. 917, 


ree 794, 134 AmSR 523, 18 AnnCas 


Md.—State v. Baltimore, etc, R. 
Co., 12 Gill & J. 279, 38 AmD 317. 

Mass.—Hanscomb v. .Russell, 11 
Gray 378. 

Minn.—State v. Horgain, 55 Minn. 
183, 56 NW 688. 

Mo.—State v. West Plains Tel. 
Co., 232 Mo. 579, 1835 SW 20; State 
v. Howe Scale Co., 182 Mo. A. 658, 
166 SW 328. 

N. H.—State v. McConnell, 70 N. 
H. 158, 46 A 458; Slayton v. Mar- 
shall, 64 N. H. 549, 15 A 210, 1 LRA 


51. 
N: M.—Keinath v. Reed, 18 N. M. 
358, 187 P 841, 844. 
Tenn.—Poindexter v. State, 137 
cepn. 386, 198 SW 126, LRA1917C 
MNex.—-Missouri,-sete., Rs Co..tv-. 
State, (Civ. A.) 97 SW 724. 


25. Ill—Peo. v. Nedrow, 122 Ill. 
863, 18 NE 583. 

Kan—Atchison, ete. RR.) Co, ove 
State, 22 Kan. 1. 

Mass.—Hanscomb v. Russell, 11 
Gray 373. 


Mo.—State v. West Plains Tel. 
Co., 232 Mo. 579, 185 SW 20. 
pe M.—Terr. v. Baca, 2 N. -M. 
183. 

N. C.—State v. Addington, 143 N. 
C. 683, 57 SH 398, 11 AnnCas 314; 
Buncombe County School Directors 
v. Asheville, 137 N. C. 508, 50 SH 
279: Buncombe County School Di- 
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a fine.’ The true signification of these terms, when 
used in a statute or constitution, must be ascer- 


[§ 4] Fines constitute in whole or in part the 
punishment for many offenses at common law,?% as 
well as for many offenses created by statute.?® Sub- 
ject to constitutional restriction,®° the imposition 
and regulation of fines belong to the legislature,*1 
and to its judgment and discretion in this behalf 


pretation.?7 


II. ORIGIN AND SOURCE 
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~ [§§ 3-5 


tained according to the ordinary methods of inter- 


a wide latitude must necessarily be accorded.*” 
Fines are fixed with reference to the object they 
are designed to accomplish.** The degree of crimin- 
ality of the offense,?4 and the illegality or impolicy 
of the act intended to be punished or prevented, 
are elements that are considered.®> 


III. RECOVERY AND IMPOSITION 


[§ 5] A. Proceedings to Recover *°—1. In Gen- 
Since the word ‘‘fine’’ in its strict technical 
sense is to be regarded as a punishment for a 
criminal offense ®7 a eriminal prosecution is the 
But the mode in which 
fines and penalties are to be recovered is a matter 


eral. 


usual mode of recovery.®® 


of legislative discretion ;°® and the 


rectors v. Asheville, 128 N. C. 249, 38 
SE 874. 

“In all cases where money is im- 
posed merely as punishment for the 
violation of some law, we think the 
imposition of such money should be 
called a fine.” Atchison, etc., R. Co. 
v. State, 22 Kan. ,1, 15. 

26. State v. Horgan, 55 Minn. 183, 
56 NW 688; Buncombe County School 
Directors v. Asheville, 137 N. C. 508, 
50 SE 279; Buncombe County School 
Directors v. Asheville, 128 N. C. 249, 
88 SE 874. 

27. State v. Rose, 78 Kan. 600, 
97 P 788; State v. Addington, 143 N. 
C. 6838, 57 SE 398, 11 AnnCas 314. 

28. State v. Burton, 113 N. C. 655, 
18 SE 657; Southern Express Co. v. 
Com., 92 Va. 59, 22 SE 809, 41 LRA 
436 [aff 168 U. S. 705 mem, 18 SCt 
947 mem, 42 L. ed. 1212 mem]. See 
Criminal Law §§ 3204, 3214. 

29. State v. Burton, 113 N. C. 655, 
18 SE 657; State v. Constantino, 76 
Vt. 192, 56 A 1101; Southern Express 
Co. v. Com., 92 Va. 59, 22 SE 809, 41 
LRA 436 [aff 168 U. S. 705 mem, 18 
SCt 947 mem,-42 L. ed. 1212 mem]. 
And see Criminal Law §§ 3215, 3216. 

380. See Criminal Law § 3187 et 
seq. 

Statutes imposing excessive fines 

_see Criminal Law § 3200 et seq. 

31. U. S.—Missouri Pac. R. Co. 
v. Humes, 115. U. S. 512, 528, 6 SCt 
110, 29 L. ed. 4638. 

Ind.—State v. Hogreiver, 152 Ind. 
652, 538 NE 921, 45 LRA 504. 

N. M.—In re Roe Chung, 9 N. M. 
130,49" P (952. 

N. C.—State v. Ostwalt, 118 N. C. 
1208, 24 SE 660, 32 LRA 396. 

Oh.—Beamer v. State, 21 Oh. Cir. 
Ct. 440, 12 Oh. Cir. Dec. 4. 

Vt.—State v. Constamtino, 76 Vt. 
O26 At 01; 

Va.—Southern Express Co. v. Com., 
92 Va. 59, 22 SE 809, 41 LRA 436; 
Thomas v. Rowe, 22 SE 157. 

Can.—Canada Atty.-Gen. v. On- 
tario Atty.-Gen., 23 Can. S. C. 458 
[foll Hodge v. Reg., 9 App. Cas, 117]. 

“The power of the State to impose 
fines and penalties for a violation 
of its statutory requirements is 
-coeval with government.” Missouri 
Pac, R. Co. v. Humes, 115 U. S. 512, 
523, 6 SCt 110, 29 L. ed. 463. 

Power of legislature to prescribe 
punishment generally see Criminal 
Law § 38187 et seq. 4 

Delegation of power to municipal 
corporations see Municipal Corpora- 
tions [28 Cyc 759, 815 et seq]. 

32. State v. Rodman, 58 Minn. 
393,59 NW 1098; State v, Constan- 
tino, 76 Vt. 192, 56 A 1101; Southern 
Express Co. v. Com., 92 Va. 59, 22 SE 
809, 41 LRA 436 [aff 168 U. S. 705 
mem, 18 SCt.-947 mem, 42 L. ed. 
1212 mem]. 

[a] Remedy for collection by in- 
formation or indictment does not 
change substance of power. Peo. v. 


a i i nS a ne) Sa rn aS Ci hai ah ena Gen aa aM? Sl LEX cgi a OSes a ee ee 
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indictment.?? 


method pursued 


Sheffield Farms-Slawson-Decker Co., 
225 °1NGY. 025; 021 NEN4T4 

33. State v. Constantino, 76 Vt. 
192, 56 A 1101; Southern Express Co. 
Vv. Com, /92.Val 59K 22iSH 809; 41 
LRA 436 [aff 168 U. S. 705 mem, 18 
SCt 947 mem, 42 L. ed. 1212 mem]. 

Excessive fines see Criminal Law 
§ 3200 et seq. 


34. State v. Constantino, 76 Vt. 
192, 56.A 1101. 
35. .State v. Constantino, 76 Vt. 


192, 56 A, 1101, 

36. Nature of proceedings to re- 
cover fines or penalties for viola- 
tion of municipal ordinances and 
regulations see Municipal Corpora- 
tions [28 Cyc 781]. 

Proceedings to recover: 

Forfeiture see infra §§ 53-64. 
Penalty see infra §§ 79-154. 

See supra § 1. 

U U. S. v. Atlantic Fruit 


37. 
Co., 206 Fed, 440, 124 CCA 322; U.S. 


v. Morin, 26 F. Cas. No. 15,810, 4 
Biss, 93. 
Ark.—St. Louis, ete., v. 


Ri. Co. 

State, 125 Ark, 40, 187 SW 1064, 

Ga.—McDaniel v. Gate City Gas- 
Light Co., 79 Ga. 58, 3 SE 698. 

La.—State v. Williams, 7 Rob. 252. 

Mass.—Bryant v. Rich’s Grill, 216 
Mae: 344, 103 NE 925, AnnCas1915B 
69. 

Minn.—State v. Horgan, 55 Minn. 
183, 56 NW 688. 


Nebr.—State v. Missouri Pac. R. 
Co., 64 Nebr. 679, 90 NW 877. 
N. H.—State v. McConnell, 70 N. 


H. 158, 46 A 458; Slayton’v. Mar- 
e7aty 64 N. H. 549, 15 A 210, 1 LRA 


N. Y.—Hudson v. Granger, 23 Misc. 
401, 52 NYS 9. 

Pa.—In re Oleomargarine Fines, 36 
Pa. Co. 286, 12 Dauph. Co. 127. 

R. I.—State v. Smith, 35 R. I. 285, 
86 A 887; State v. Providence Gas 
Co5 5 20 AR i 42 SiGe tAy 44: 

Wis.—State vy. Hanley, 1387 Wis. 
458, 119 NW. 114. 

Indictments generally see Indict- 
feat and Informations [22 Cyc 
157]. 

39. Missouri Pac. R. Co. v.. Humes, 
LS Ue Ser bii26 > SCte 10). 29-17 ed: 
463; State v. Missouri Pac. R. Co., 64 
Nebr. 679, 90 NW 877; In re Roe 
Chung, 9 N. M. 130, 49 P 952. 

40. Com. v. Wormser, 7 Pa. Dist. 
318; Wells v. Com., 107 Va, 834, 57 
SE 588. See State v. Howe Scale 
Co., 182 Mo. A. 658, 166 SW 328 
(holding civil action was not ex- 
cluded by use of word ‘“‘fine’’). 

Statutory mode as exclusive see 
infra § 6. 

Pi var La.—State v. Thomas, 12 Rob. 


Mo.—State v. Ford, 70 Mo. 469; 
State v. Mackin, 51 Mo. A. 129. 

Pa.—Com. v. Davison, 11 Pa. Super. 
130; City v. Junker, :9:Pa. Dist. 673; 
Com. v. Wormser, 7 Pa. Dist. 318. 

Va.—Ex p. Marx, 86 Va. 40, 9 SE 


+ 


for the recovery of a fine depends upon the par- 
ticular statutes rather than upon any rule of gen- 
eral application.*° 
for the recovery of fines by civil action *+ or by 
A statute providing that on conyic- 
tion the party guilty of violating it shall be fined 
or imprisoned or both ordinarily contemplates a 


Many of the statutes provide 


475, ‘ 
ja Rylashs 2 Obrien ve U.2S., 16 Wash, 


Rine 4 
Ont.—Asseltine v. Shibley, 9 Ont. 
L. 327, 5 OntWR 109. 

See also Debt, Action of § 16. 

[a] In Kentucky (1) under statutes 
providing that a public offense for 
which the only punishment is a fine 
may be prosecuted by penal action 
in the name of the commonwealth, 
it has been held that a fine may be 
recovered in a civil action unless the 
statute creating the offense provides 
that the proceeding must be by in- 
dictment. Louisville, ete, R. Co. v. 
Com., 112 Ky. 635, 66 SW 505, 23 KyL 
1900; ‘Com; ‘v.) Louisvillep ete Ry 
Co., 80 Ky. 291, 44 AmR 475; Harp vy. 
Com., 61 SW 467, 22 KyL 1792; Com. 
v. Louisville, ete. R. Co., 37 SW 
589, 18 KyL 610. (2) Const. § 12, 
providing that, with certain excep- 
tions, “no person for an indictable 
offense shall be proceeded against 
criminally by information,’ does not 
apply to misdemeanors punishable 
by fine, and therefore the legislature 
had power to provide for the prose- 
cution of such offenses by penal ac- 
tion, Louisville, ete., R. Co. v. Com., 
112 Ky. 635, 66 SW 505, 23 KyL 1900; 
Equitable L. Assur. Soc. v. Com., 113 
Ky. 126, 67 SW 388, 23 Kyl 2359. 

[b] Preponderance of evidence 
sufficient for recovery.—-Under a 
statute providing that the fine im- 
posed for a violation of its provision 
may be enforced by criminal prose- 
cution or sued for and recovered be- 
fore a justice, a suit for the fine is 
not a criminal prosecution but is a 
Civil action in which a recovery is 
justified by the preponderance of evi- 
dencei.! “Proctor: ve (Peo. a2 hue 


599. 
42. Ky.—Com. v. Spiller, 165 Ky. 
Com, v. Jellico 


758, 178 SW 1089; ; 
Coal Co., 97 Ky. 246, 30 SW 611, 
17 KyL 109; Com. v. Louisville, ete., 
R. Co., 37 SW 589, 18 KyL 610. 
Me.—In re Hersom, 39 Me. 476. 
oa ne v. Mackin, 51) Mo. A 
Or.—State v. Carr, 6 Or. 133, 
sas, Tranarte, Uy eeowsie ngs Gas Co,, 
2 . I, 142, ; State v. Slo ; 
9 RAT asiies See 
[a] Xndictment as “an action at 
law.”—It has been held that an. in- 
dictment is an action at law within 
the meaning of a statute which 
makes gambling a misdemeanor, 
punishable by fine and imprisonment 
until such fine is paid, and provides 
that all fines and forfeitures under 
the act shall be recovered by “an 
action at law,” to be brought in the 
name of the state. 
Orta 3h 
[b] Fines incurred under the laws 
of the United States may, under Rev. 
St. § 38214 be recovered by indict- 
ment. U.S. v. Craft, 48 Fed, 374; U. 
v. Moore,,11 Fed. 248; U. 8, v. 


- 


State v. Carr, 6 


§§ 5-9] 


‘criminal proceeding only.4? So also where the 
statute creating the offense makes it a misdemeanor 
punishable by fine and imprisonment, without more, 
an indictment will lie as at common law.‘ The 
rule has been laid down that in the absence of any 
Special provision as to the mode of procedure, 
the use of the word ‘‘fine’’? determines the form of 
the remedy;** and the remedy is a criminal prose- 
cution.*° Where the statute does not prescribe any 
particular proceeding, but authorizes recovery in 
any appropriate form of action or proceeding an 
indictment will ordinarily lie.#? Where a statute 
specifies a ‘‘bill, plaint or information,’’ as a mode 
of recovering a fine it has been held that an in- 
dictment will not lie;4® but the contrary has also 
been held.4® Under a statute which provides that 
a forfeiture may be sued for and recovered in a 
civil action and that the word forfeiture shall in- 
clude any penalty in money or goods, other than 
a fine, a criminal prosecution in the name of the 
_state is the proper remedy to recover a fine from 
a person charged with a public offense committed 
in violation of a statute of the state;°° but the 
word ‘‘fine’’ as used in the statute does not in- 
clude fines imposed for breaches of municipal 
ordinances which are not also misdemeanors,®! and 
the. proper remedy for the recovery of such fines is 
by civil action.®2 

Nature of civil action. Although the recovery 
may be sought in the form of a civil action such 
a proceeding in nature and effect is a proceeding for 
the punishment of a criminal offense 53 and should 
substantially adhere to the essential principles gov- 
erning such proceedings.*4 The technical rules goy- 
erning summary convictions do not apply with the 
same strictness to such an action.55 However, the 
essential principles governing such summary pro- 
ceedings, necessary for the protection of the cit- 
izen, have never been relaxed, and many of them 
are applicable.®* 


Bougher, 24 F. Cas. No. 14,627, 6 Mc- 


Lean 277. 
Un. Si.v. Clafiin,,.97-U.,. 8.646; 
S. v. Morin, 


43. 
24 LL. ed. 1082, 1085; U. 


56 AmD 331. 
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Mo.—State v. Corwin, 4 Mo. 609; 
Journey v. State, 1 Mo. 428. 
N. Y.—-Peo. v. Hislop, 77 N. Y. 331. 


[25 C.J.) 1151 

[§ 6] 2. Statutory Mode as Exclusive. Where 
a statute creating a new offense and imposing a fine 
also prescribes the mode of. its enforcement, the 
mode so prescribed will be held to be exclusive.*7 
But where the proceeding is designated in a statute 
subsequent to that prohibiting the act,5® or in a 
subsequent, distinct, substantive clause of the same 
act,°° such remedy is not exclusive. Under some 
statutes by express provision the fine may be re- 
covered by indictment, although the statute de- 
fining the offense may provide for another specified 
remedy.®° 

[§ 7]*' 8. Waiver of Proper Proceeding. When 
the court has jurisdiction of the person of defendant 
and of the subject matter, the objection that the 
proceeding is by indictment instead of by civil ac- 
tion is waived unless. seasonably taken.*t 

[§ 8] B. Imposition °*—1. In General. The 
imposition of a fine necessarily presupposes for- 
bidden conduct by the party punished,’* and juris- 
diction of the court over the offense.** The fine 
must be imposed in compliance with the law at 
the time the offense is committed.£° The court or 
jury in assessing the fine on conviction of an offense 
must conform to the statute prescribing the punish- 
ment for the offense, and as a general rule any 
departure therefrom makes the sentence illegal.°¢ 

[§ 9] 2. Province of Court and Jury. Accord- 
ing to the common-law practice, the jury find 
whether or not the prisoner is guilty, and if they 
find him guilty the court must assess the fine.67 But 
the rule making it the province of the court to assess 
the fine has been variously modified by statute in 
the different jurisdictions.6s Under some statutes 
the jury must assess the fine.®® And the jury can- 
not find a defendant guilty and fine him or not fine 
him as they choose.7° So, it has been provided that, 
when a fine is limited between two fixed amounts, 
it is to be assessed by the jury;71 and this has been 
held to be necessary even upon a plea of guilty.?? 


64. State v. Rose, 78 Kan. 600, 97 
P 788; State v. Nast, 209 Mo. 708, 
108 SW 563; Peo. v. New York Bd. 
of Education, 143 N. Y. 62, 37 NE 


26 F. Cas. No. 15,810, 4 Biss. 93; U.S. 
v. Jourden, 4 Alaska 354; Pardee v. 
Smith, 27 Mich. 33; New York. v. 
Walker, 4 E, D. Smith (N. Y.) 258. 

44, Peo. v. Brown, 16 Wend. (N. 
Y.) 561; Peo. v. Stevens, 13 Wend. 
CNo a Yo), vo 4be 

45. State v. Horgan, 55 Minn. 183, 
56 NW 688; State v. Missouri Pac. R. 
Co., 64 Nebr. 679, 90 NW 877; State 
v. McConnell, 70 N. H. 158, 46 A 458; 
Slayton v. Marshall, 64 N. H. 549, 10 
A. 210, L-LRA 51. 

46. See cases supra note 45. 

47. i y. Craft, 43 Fed. 374; 
U. S. v. Moore, 11 Fed. 248; U. S. v. 
Bougher, 24 F. Cas. No. 14,627, 6 
McLean 277. 

4g. State v. Corwin, 4 Mo. 609. 

49. State v. Helfrid, 11 S. Cc. L. 
233, 10 AmD 591. Contra State v. 
Mathews, 4S. C. L. 82. ; 

50. State v. Hamley, 137 Wis. 458, 
119 NW 114. ’ 

51. State v. Hamley, 137 Wis. 458, 
119 NW 114; Oshkosh v. Schwartz, 55 
Wis. 483, 13 NW 552. ¢ 

52. Oshkosh vy. Schwartz, 55 Wis. 
483, 13 NW 552. See generally Mu- 
nicipal Corporations [28 Cyc 782]. 

53. Com. v. Davison, 11 Pa. Super. 


Com. v. Davison, 11 Pa. Super. 


55. Com. v. Davison, 11 Pa. Super. 

130; City v. Junker, 9 Pa. Dist. 673. 
56. Com. v. Davison, 11 Pa. Super. 
130; City v. Junker, 9 Pa. Dist. 673. 

67, U. S.—U. S. vy. Craft, 43 Fed. 

374: U. S. v. Moore, 11 Fed. 248. 

” Gal.—Peo. v. Craycroft, 2 Cal. 243, 


S. C.—State v. Helfrid, 11 S. C. L. 
238, 10 AmD 591. 

Tlenn.—State v. Maze, 
ah 

Tex.—Phillips v. State, 
158 


6 Humphr. 
LO OTe xs 


And generally see Actions § 102; 
Debt, Action of § 16; Penalties [30 
Cyc 1344]. 

[a] Statute designating prosecu- 
tor.—Where a statute provides that 
a designated officer shall prosecute 
all fines which may inure to a city, 
a prosecution by an officer other than 
the one designated in the statute 
cannot be sustained. Com. v. Smith, 
111 Mass. hinges v. Fahey, 5 
Cush. (Mass. ; 

58. Ghitine v. State, 19 Tex. 158. 

59. Phillips v. State, 19 Tex. 158. 

60. State v. Mackin, 51, Mo. A. 129. 

[a] In Kentucky.—It has _ been 
held that under St. § 793, providing 
that the fine imposed on railway 
companies for failure to give the 
statutory signals at grade crossings 
is to be “recovered by indictment, 
such fine can only be recovered by 
indictment, although § 1139 provides 
that a fine may be recovered by civil 
proceedings or by indictment. Com. 
v. Louisville, ae Rep COs pou ee 
589, 18 KyL 610. 

61. State v. Saxauer, 48 Mo. 454; 
State v: Warnke, 48 Mo. 451. 

62. Directing to whom fine shall 


‘be paid see Criminal Law § 3085. 


Presence of accused at time of sen- 
tence see Criminal Law §§ 3058, 3054. 

63. State v. Rose, 78 Kan. 600, 97 
P 788. 


US Ana 4 NYSt 747, 25 NYWklyDig 

65. Derby v. State, 24 Oh. Cir. Ct. 
304; Smith v. State, 12 Okl. Cr. 513, 
Thst idede OW 

66. See Criminal Law § 3209. 

67231 iyi ueV. 1 MUNA, atc ba eOase 
No. 15,834, 1 Hughes 415, 6 Call (10 
Va.) 245; Hawkins v. State, 3 Stew. 
& P. (Ala.) 63; State v. Bangor, 41 
Me. 533; 1 Chitty Cr..L. p 809. 

68. Ala.—Spicer v. State, 105 Ala. 
123, 16 S 706; Bibb v. State, 84 Ala. 
138, 4 S 275; Melton v. State, 45 Ala. 
ae Hawkins v. State, 3 Stew. & P. 
paar So0% v. U. S., 1 Greene 


Ky.—Herron v.-;Com., 79) Ky. 38: 
Canada v. Com., 9 Dana 304. 
agen — State v. James, 63 Mo. 
Tenn.—Madden v. State, 67 SW 74; 
State v. Schlitz Brewing Co., 164 


Tenn. 715, 59 SW 1038, 78 AmSR 941; 
France v. State, 6 Baxt. 478. 


4 Tex.—March v. State, 385 Tex. 
15; 

Va.—Com. vy. Frye, 1 Va. Cas. (3 
Wap) oe 

See also Criminal Law §§ 2603, 
604. 

69. Nelson v. State, 46 Ala. 186; 


Welsh v. State, 126 Ind. 71, 25 NE 
883, 9 LRA 664; Clark v. State, 77 
Ind. 399: 

79. Welsh v. State, 126 Ind. 71, 
25 NE &83, 9 LRA 664. 


71. Herron v. Com., 79 Ky. 38. 
72. Ervin v. Com., 5 Dana (Ky.) 
216. 
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When a fine is over a certain amount, it must, under 
some statutes, be fixed by the jury and not by 


the court.“? Where the statute 


tainty the amount of the fine which can neither be 
increased nor diminished by the jury, the verdict 


of the jury need not assess it.74 


Adoption by court of jury’s assessment. When 
the jury are not authorized to fix the fine, but that 
duty devolves upon the court, an assessment made 
by the jury may be adopted by the court as its 


judgment.7° 
[§ 10] 3. Amount of Fine. 


court within constitutional 


At common law, 
when an offense was punishable by fine, the amount 
thereof was usually left to the discretion of the 
boundaries.”® 
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fixes with cer- 


ia [$§ 9-12 


of statutory regulation;’?7 and as a genera] rule 
a sentence to have full foree and effect must con- 
form to the statute.*8 
amount prescribed by law.”® 
Minimum fine fixed by statute. 


The fine cannot exceed the 


Where the stat- 


ute fixes the minimum amcunt of fine to be im- 


posed upon conviction of a certain offense, the court 
or jury has no authority to impose a judgment for 
an amount less than such minimum.®° 
statutes where the jury assesses the fine at less than 


Under some 


the lowest limit prescribed, the court may render 


[§ 11] 4. 


The 


amount of fines is now, however, generally a matter 


[§ 12] A. Payment and Satisfaction—1. 
In General. 


dium of Payment—a. 


73. Madden v. State, (Tenn.) 67 
SW 74; McGhee v. State, 2 Lea 
(Tenn.) 622; Wickham v. State, 7 
Coldw. (Tenn.) 525. 

74. McPherson vy. State, 54 Ala. 
221; Adams v. Com., Litt. Sel. Cas. 


Gsyay 107s Terr, vv. Romine) —2. “N? 
M. 114; France vy. State, 6 Baxt. 
(Tenn.) 478. 

75. Armstrong v. Peo., 


37 Ill. 459; 
Young v. Peo., 6 Ill. A. 434. 

76. 4 Blackstone Comm. p 378; 
1 Chitty Cr. li: p.810. 

[a] Nominal fine imposed. — It 
was held that, where a prisoner is 
convicted of a misdemeanor on his 
own confession in open court, and no 
circumstances attending the offense, 
either by way of aggravation or ex- 
tenuation, were shown, the court had 
no criterion by which to regulate its 
discretion in fixing the punishment, 
and hence a nominal fine only would 
be imposed. Peo. v. Cochran, 2 Johns. 
@ase (No Yu). 3. a 

77. See statutory provisions; and: 

Ark.—Graham v. State, 1 Ark. 171. 

Cal.— Ex p. Bernert, 62 Cal. 524. 


Conn.—Taff v. State, 39 Conn. 82. 

ory Siete v. McQuaig, 22 Mo. 
31/9) 

Nev.—State v. Lawry, 4 Nev. 161. 

Oh.—Kubach v. State, 25 Oh. Cir. 
Ct. 488; Derby v. State, 24 Oh. 
Cin (Ct 304, 


S. C.—Greenville v. Kemmis, 58 
Bi Ce, 427, 86 SH 727, 50 RA "725. 
State v. Sheppard, 54 S. C. 178, 32 SE 
146. 


Wis.—Taylor v. State, 35 Wis. 298. 

Excessive fines see Criminal Law 
§ 3200. 

Province of court and jury see 
supra § 9. 

78. U. S.—Ex p. Davis, 112 Fed. 
139; U. S. v. Vickery, 28 F.. Cas. No. 
16,619, 1 Harr. & J. (Md.) 427. 

Ark.—Graham vy. State, 1 Ark. 171. 

Cal.—Ex p. Gilmore, 71 Cal. 624, 
12 P 800. 

Conn.—Taff v. State, 39 Conn. 82. 

Nev.—State v, Lawry, 4 Nev. 161. 

Oh.—Derby v. State, 24 Oh. Cir. 
Ct 


. 304. 
Tenn.—Madden v. State, 67 SW 74. 
Tex.—Sager v. State, 11 Tex. A. 
110; Fowler v. State, 9 Tex. A. 149. 

Wis.—Taylor v. State, 35 Wis. 298. 

See also Criminal Law § 3209. 

[a] Where maximum amount in- 
cludes costs.—Where the _ statute 
provides for a fine not exceeding, 
with the costs of the case, a certain 
amount, a fine for such amount 
without mention af costs is legal. 
Rex v. Stark, 21 Man. 345, 19 CanCr 
Cas 67, 18 WestLR 419. 

Excessive fines see Criminal Law 
§ 3200. : 

Sufficiency of verdict when assess- 
ing fine see Criminal Law §§ 2603, 
he 

9. 


Pervear v. Massachusetts, 


IV. PAYMENT AND SECURITY 


Me- | of language to the contrary, it will be presumed 
that the court in imposing a fine contemplated pay- 


In the absence 


Wall. (U. S.) 475, 18 L. ed. 608; Derby 
v. State, 24 Oh. Cir. Ct. 304; State v. 
Thompson, 33 S.C. L. 12, 47 AmD 
588; Rex v, Booth, 31 Ont. L. 539, 6 
OntWN 549, 23 CanCrCas 224. See 
also Criminal Law § 3093. 


dukes Ark.—Graham v. State, 1 Ark. 
ut 
Cal.—Ex p. Bernert, 62 Cal. 524. 


Conn.—Taff v. State, 39 Conn. 82. 

Ind.—Welsh v. State, 126 Ind. 71, 
25 NE 883, 9 LRA 664. 

Nev.—State v. Lawry, 4 Nev. 161. 

Wis.—Taylor v. State, 35 Wis. 298; 
Haney v. State, 5-Wis. 529. 

See also Criminal Law § 3092. 

[a] Reason for rule.—‘“To justify 
or sustain such a proceeding, would 
be ascribing to the courts and juries 
in criminal and penal cases, a dis- 
cretionary power, paramount to all 
legal restraint, and alike subversive 
of public justice and the laws of 
the land. A practice so illegal, and 
so liable to be abused, and perverted 
to the purposes of persecution and 
injustice, can never receive the sanc- 
tion of this court, or the approba- 
tion of a just and intelligent com- 
munity. To what good purpose has 
the Legislature defined pwnishment, 
and prescribed the quantum thereof, 
if the courts and juries are at lib- 
erty to disregard the former, or, in 
their discretion, pass the limits pre- 
scribed for the latter? Certainly not 
any. In this view of the subject, 
(and we think it is the only correct 
view of it which can be taken,) it is 
unimportant whether they undertake 
to mitigate or increase the punish- 
ment or fine: the one is as much a 
departure from the legal standard 
as the other. The former tends to 
favor, the latter to oppress, the per- 
son upon whom it is to operate. In 
either case, the law is violated, and 
public justice impaired or refused.” 
Graham v. State, 1 Ark. 171, 183. 

81. State v. McQuaig, 22 Mo. 319. 

82. Cross references: 

Form and sufficiency of verdict where 
there are joint defendants’ see 
Criminal Law §§ 2589-2591, 

Responsiveness of sentence to vers 
pice see Criminal Law §§ 3075, 

Sentence of defendants tried jointly 
generally see Criminal Law 
§§ 3024, 3025. 

83. See Indictments and Informa- 
tions [22 Cyc 376-404]. 
hee See Criminal Law §§ 148_- 

85. U. S.—U. S. v: Babson, 24 F. 
Cas. No. 14,489, 1 Ware 462. 

Ala.—Perry v. State, 149 Ala, 40, 
Ca ee oe 
peta te NeRaD, v. State, 16 Ark. 


Ill.—Moody v. Peo. 20 Til. 315; 
Peo. v. Landes, 151 Tll. A. 181; Miller 


5 lv. Peo., 47 Til. A. 472. 


judgment for the lowest limit fixed by law.%4 
Joint Offenders.®? 
persons may be jointly indicted ** and jointly tried,84 
they must be severally fined.®® 


Although several 


\ 


see caae inte v. Hopkins, 7 Blackf. 


Ky.—Curd v. Com., 14 B. Mon. 386; 
Caldwell v. Com., 7 Dana 229. 

Mo.—State v. Berry, 21 Mo. 504; 
State v. Gay, 10 Mo. 440. 

N. Y.—March v. Peo., 7 Barb. 391. 
ie C.—State v. Smith, 10 S. CG L. 


Tex.—Allen vy. State, 34 Tex. 230; 
Flynn v. State, 8 Tex. A. 398 [overr 
Bersnett_v. State, 30 Tex. 523]. 

Va.—Com. v. Hamor, 8 Gratt. (49 
Va.) 698; Com. v. Harris, 7 Gratt. 
(48 Va.) 600; Jones v. Com., 1 Call 
(5 Va.) 555; Com. v. Ray, 1 Va. Cas. 
(3 Va.) 262. 

W. Va.—Gill v. State, 39 W. Va. 
Bae. 20 SE 568, 45 AmSR 928, 26 LRA 
oO. 


Wis.—Waltzer v. State, 3 Wis. 785. 

Eng.—Beecher’s Case, 8 Coke 58a, 
77 Reprint 559. 

“In criminal cases, though sev- 
eral persons, concerned in the same 
offence, may be jointly indicted and 
tried together . - yet each one is 
answerable for his own criminal con- 
duct, and not for his associates, and 
the verdict and judgment against 
them should be several; that is, 
should fix the fine or punishment, to 


be paid, or suffered, by each—but- 


the judgment for costs may be 
joined.” Straughan vy. State, 16 Ark. 
87, 44 [quot Flynn v. State, 8 Tex, A, 
398, 399]. 

[a] Reason for rule—‘The rea- 
son 1S apparent, viz., that payment 
of the whole fine may be recovered 
from one of the defendants, thus 
permitting the others to escape pun- 
ishment, and thereby savoring of the 
punishment of one man for the guilt 
of another.” Perry v. State, 149 Ala. 
40, 42, 48 S$ 18. To like effect Jones 
v. Com., 1 Call (5 Va.) 555. 

[b] Husband and wife.—It has 
been held that the fine should be 
Separately assessed, even though de- 
fendants are husband and wife. Com. 
v. Ray, 1 Va. ‘Cas: (3 Val) 262: 

[ce] Construction of judgment.— 
A judgment that one of two defend- 
ants should pay a fine of a certain 
amount and that the other should 
pay a fine of another certain amount, 
“and that they stand committed until 
the fine and costs be paid,” was ob- 
jected to on behalf of one of de- 
fendants, because it did not appear 
by the record whether he was sen- 
tenced to pay a fine and to stand 
committed until the fine and costs 
were paid, or to pay a fine and to 
stand committed until the fine im- 
posed on him and other defendant 
and the costs were paid. The court 
held that the sentence was in legal 
effect that defendant pay the fine 
imposed upon him and the costs, and 
that he stand committed until the 


fine and costs were paid, and that 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, : 


§§ 12-13] 


ment of the fine in the ordinary 
country.86 


ity.°1 
discharge of his body.%? 
visions of the statute.%3 


upon property. 
for the payment of a fine must 
statute.°> 


amount named therein.®® 


the words of the sentence must be 
read singula_ singulis. Johnson v. 
State, 29 N. J. L. 453, 455. 

_ [dj] _Harmless error.— Where the 
joint fine imposed is the minimum 
that could be imposed against either, 
it has been held that defendants 
have no right to complain. Barada v. 
State, 13 Mo. 94. 

Defendants constituting firm 
Criminal Law § 3024. 

Pye State v. Robertson, 49 S. C. L. 

[a] Payment in specific kind of 
money.—‘“It would be competent for 
him [the magistrate] to require as 
part of the sentence, that the penalty 
pe paid in gold.” State v. Robertson, 
ZIM Sa ©. UE 1%, 20: 

{b] State bank bills.—It was held 
that a fine imposed in March, 1867, 
when the only currency in circulation 
was United States treasury notes, 
could not be paid in old bills of the 
bank of the state of South Carolina. 
State v. Robertson, 49 S. C. L. 17. 

87. Ark.—Hubbard v. State, 71 
Ark. 467, 75 SW 853; Schlief v. State, 
88 Ark. 522; Floyd v. State, 32 Ark. 
200; Baldwin v. Scoggin, 15 Ark. 427. 

Ill.—Geod v. Allen, 15 Ill. A. 663. 

Kan.—State v. Stewart, 101 Kan. 
564, 167 P 1059. 

Ky.—Routt v. Feemster, 7 J. J. 
Marsh. 131. 

Mass.—Kingsbury v. Ellis, 4 Cush. 
578; Bills v. Comstock, 12 Metc. 468. 

Miss.—Ex p. Grayson, 104 Miss. 
Zao AO 1S 306: 

Tex.—Robinson v. State, 34 Tex. Cr. 
131, 29 SW 788; Clark vy. State, 3 
Tex. A. 338. P 

Wis.—Manitowoc County v. Sulli- 
van, 51 Wis. 115, 8 NW 12. 

_ [a] his rule has been applied 
to payment of fines by (1) check. 
Robinson v. State, 34 Tex. Cr. 131, 
29 SW 788. (2) Mortgage. Hubbard 
v. State, 71 Ark. 467, 75 SW_ 853; 
Schlief v. State, 88 Ark. 522; Floyd 
v. State, 32 Ark. 200; Manitowoc 
County v. Sullivan, 51 Wis. 115, 8 


see 


Nw 12. (3) Promissory note of de- 
fendant. Good v. Allen, 15 Ill. A. 
663; Clark v. State, 3 Tex. A. 338; 


“Manitowoc County’ v. Sullivan, 51 
Wis. 115, 8 NW 12. But see Caldwell 
vy. Wright, 25 Ill. A. 74 (holding that 
a municipal corporation has_ the 
power to take from one who has ‘been 
fined for a violation of its ordinances 
his promissory note in settlement of 
a judgment recovered for the fine). 
(4) Promissory, note of third person. 
Kingsbury v. Ellis, 4 Cush. _(Mass.) 
578: Ex p. Grayson, 104 Miss. 242, 
306. 

oes, Russell v. Rowland, 47 Ark. 
203, 1 SW 74; McKibben v. State, 
1 Ark. 46. 

3 [a] Trial in another county.—A. 


[25 C. I.—37] 


Except to the extent that he is authorized 
to do so by statute an officer has no authority to re- 
celve anything other than money in payment of a 
fine.8?7_ Under statute in some jurisdictions it has been 
held that fines may be paid in county warrants,%8 
in coupons from state bonds,’® or by defendant 
giving his promissory note ®® or some other secur- 
And under some statutes defendant arrested 
upon execution for a finé may surrender land in 
( The nature of the secur- 
ity which may be accepted is dependent on the pro- 
s Some statutes contemplate 
personal security only and not a mortgage or lien 
The security given and accepted 


But the failure of such security to con- 
form with the provisions of the statute does not 
invalidate it as a common-law obligation, and binds 
the principal and surety for the payment of the 
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currency of the 


fense.1 


conform to the 


Defenses in actions on notes.%7 
a note given in payment of a fine it has been held 
that it is no defense that the court imposing the 
fine had no jurisdiction; that the conviction was 
illegal ;°® or that the conviction was obtained in a 
municipal court and subsequent thereto defendant 
was charged in the state court with the same of- 


[§ 13] b. Confession of Judgment. 
stitute for the cash payment of a fine and imprison- 
ment in default of payment, provision is made by 
statute in some jurisdictions for a confession of 
judgment by defendant for his fine and costs, with 
good and sufficient sureties.? 
statutes a tender of security for a confessed judg- 
ment for a fine may be made to the court, and need 
not be made to the clerk.* 
require more than one surety.® 
fuse to accept a judgment by confession unless 
good and sufficient sureties are furnished as required 


[250.5.] 1153 


In an action on 


As a sub- 


Under some of these 


Some of these statutes 
The court may re- 


by statute. The practice of allowing a party com- 


fine’ may be paid in the warrants of 
a county, although the case in which 
the fine was imposed was tried in 
another county to which it had been 
removed. Russell v. Rowland, 47 
Ark. 203, 1 SW 74. 


89. In re Shaner, 39 Fed. 869; In 
re Mitchell, 39 Fed. 386; Clarke v. 
Tyler, 30 Gratt. (71 Va.) 134. 


90. State v. Van Vleet, 23 Iowa 
168; Bates v. Butler, 46 Me. 387. 

Power of county treasurer to take 
or to transfer notes or securities see 
Counties § 180. 

NUS ye Hilliard’ 26% BY Cas: 
No. 15,367,,4 Cranch C. C. 644; Wilson 
v. White, 82 Ark. 407, 102 SW 201, 
12 AnnCas 378; Hubbard v. State, 71 
Ark. 467, 75 SW 853; State v. Piggues, 
58 Ark. 132, 23 SW 1792; Chatfield v. 
Frye, 19 Wend. (N. Y.) 545; Burkett 
v. State, 44 Okl. 655, 146 P 23. 

,[a] Where defendant is sentenced 
to both imprisonment and fine, under 
a statute providing that after the 
time had been served the prisoner 
may be, with his consent, bailed out 
to any one who will secure his fine 
and costs, such bail cannot be given 
until the prison term of imprisonment 
has been served. State v. HEndsley, 
122 Tenn. 647, 126 SW 103, 185 AmMSR 
886. 

92. Walsh v. Ringer, 2 Oh. 327, 15 
AmD 555, sak 

93. See statutory provisions, 

[a] Replevin bond.—Some _ stat- 
utes provide that, where a fine is 
imposed, defendant may execute a 
bond with surety in satisfaction 
thereof; that the bond shall be for 
the same time, be substantially of the 
same form, and have the same force 
and effect, as a replevin bond. How- 
ard v. Fuller, 100 Ky. 148, 37 SW 585, 
18 KyL 611; Nall v. Springfield, 9 
Bush (Ky.) 673; Com. v. Merrigan, 
8 Bush (Ky.) 131. 

94. Hubbard vy. State, 71 Ark, 467, 
75 SW 853. 


102 SW 201, 12 AnnCas 378. 
96. Wilson v. White, 82 Ark, 407, 
102 SW 201, 12 AnnCas 378, 
97. Defenses in actions on nego- 
tiable instruments generally see Bills 
and Notes § 999 et seq. 


98. Felker v. Stark, 12 Ga. A. 695, 
78 SE 202. 

99. Felker v. Stark, 12 Ga. A. 695, 
78 SE 202. 

1. Felker v. Stark, 12 Ga. A. 695, 
78 SE 202. 


2. See statutory provisions; and 
Bowen v, State, 98 Ala. 83, 12 S 808; 
Winslow v. State, 97 Ala. 68, 12 S 
423: Smith v. State, 82 Ala. 40, 2S 
629: Nelson v. State, 46 Ala. 186; 
McLeod vy. State, 35 Ala. 395; Dorman 
v. State, 34 Ala. 216; Peo. v. Horan, 
293 Ill. 314, 127 NE 673; Lambert v. 


Peo., 43 Ill. A. 223; Halfacre v. State, 
(Tenn.) 79 SW 132; Boyken v. State, 
3 Yerg. (Tenn.) 426. 

[a] Mandatory and not discretion- 
ary.—It has been held that such pro- 
visions are mandatory on the court, 
and it is not within its discretion to 
refuse a judgment by confession. 
Halfacre vy. State, 112 Tenn. 609, 79 
SW 132. 

_[b] ‘Where several persons are in- 
dicted jointly (1) and sever in their 
trials, and are found guilty, and each 
is fined, and they come in and con- 
fess judgment jointly as sureties for 
each other, such judgment must 
show what each defendant is liable 
for. Boyken vy. State, 3 Yerg. (Tenn.) 
426. (2) Where two persons were 
jointly indicted, tried, and convicted, 
and, with a common surety, confessed 
judgment for their fines, separate 
judgments should be entered against 
each and the surety, as neither was 
liable for the other’s fine. McLeod 
v. State, 35 Ala. 395. 

ic] Estoppel to question amount 
of fine—If a defendant who is sen- 
tenced to pay a fine procures his— 
discharge or prevents his imprison- 
ment by reason of a confession of 
judgment, for the amount of the fine 
and costs by himself and his surety, 
he is estopped from questioning the 
amount of the fine and costs. Lam- 
bert v. State, 43 Ill. A. 223, 

{d] No particular form of judg- 
ment necessary.—Lambert v. Peo., 43 
Til. A. 223. 

Contract for service for repayment 
of surety see Convicts §§ 21, 22. 

8. Halfacre v. State, 112 Tenn. 609, 
79 SW 132. 

4. Halfacre v. State, 112 Tenn. 609, 
79 SW 132. 

5. Halfacre vy. State, 112 Tenn. 609, 
79 SW 132; 

{a] Improper refusal.— The re- 
fusal of the court to permit accused 
to acknowledge judgment with sure- 
ties for fine and costs under Cr. 
Code div 14 § 16, not based on the 
ground of failure to show that the 
sureties resided within the city, so 
that a judgment of the municipal 
court would be a lien upon their 
property, but absolute, was improper. 
Peo. v. Horan, 293 Ill. 314, 127 NH 
673. 

6. Bowen v. State, 98 Ala. 83, 12 
S 808. 

[a] Attorney as surety.—A_ stat- 
ute making it unlawful for an attor- 
ney to sign a bond or enter into a 
recognizance as surety for an appear- 
ance in a criminal case, and punish- . 
ing by fine a violation of its provi- 
sions, has no application to securing 
a confessed judgment for a fine. 
Halfacre vy. State, 112 Tenn, 609, 79 
SW 132. 
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mitted for nonpayment of a fine to confess judg- 
ment with sureties in satisfaction of the original 
judgment has been adopted in some jurisdictions 
apart from statutory authority;7 but in other juris- 
dictions the method is deemed to be purely statutory 
and unknown to the common law.® 

[§ 14] 2. Time of Payment.® Although it has 
been held that the law requires immediate payment 
of the fine, or imprisonment,!°® it has also been held 
that when an alternative sentence of fine or im- 
prisonment is passed the court should fix some 
reasonable time within which the prisoner may pay 
the fine; and if the court fails to do so, the law 
will allow defendant a reasonable time within which 
to pay the fine.1? What constitutes a reasonable time 
depends upon the circumstances of each particular 
case.13 Some statutes prescribe the time within 
which defendant has a right to pay.!4 

Installments. Statutory authority to a justice of 
the peace to grant leave to pay a fine or costs by in- 
stallments, justifies leave to pay both fine and costs 
in that manner.!® 

[§ 15] 38. To Whom Payment Is to Be Made. 
In order to discharge defendant from further liabil- 
ity for a fine, payment or tender must be made 
to an official authorized by law to receive pay- 

7. State v. Cooley, 80 N. C. 398; 
State v. Love, 23 N. C. 264. 

[a] Execution upon judgment.—It 
has been held that an execution upon [b] 


a judgment confessed by a third per- 
son to satisfy a fine imposed on one 


is sufficient. 


of Valdosta, 


FINES, FORFEITURES AND PENALTIES ~ 


keeper, a tender to the deputy: keeper 
Rex v. Colohan, 14 Ont. 
L. 379,-9 OntWR 661. 

In Georgia under Acts (1901) 
pp 176-188 § 44, creating city court 
and amendatory Acts 


[§§ 13-18 


ment.1¢ While the sheriff may not be the proper 
officer to whom the payment of the fine should be 
made,!? it has been held that, where all other con- 
ditions requisite to entitle defendant to his discharge 
have been complied with, a tender to the sheriff is 
sufficient 18 to entitle defendant to his discharge.!® 

[§ 16] 4. Interest on Fines.?° A fine imposed 
by the judgment of the court upon a person convict- 
ed of crime does not bear interest under a statute 
allowing interest on judgments.?1_ This has been 
held true, although the enforcement of the judg- 
ment was stayed by bond pending defendant’s writ 
of error.2? Where under statute a fine draws in- 
terest, a tender of an amount insufficient to pay 
both fine and interest is bad.?° 

[§ 17] 5. Effect of Death. Although it has 
been said that at common law upon the death of 
defendant, the executor or administrator was 
chargeable with the payment of the fine out of the 
assets of the deceased in his hands for admin- 
istration,*+ the general rule is that a judgment for 
a fine imposed as a punishment for an offense is 
abated by the death of defendant pending an ap- 
peal,?> and that it cannot be enforced after his 
death as a claim against his estate.?¢ 

[§ 18] B. Enforcement of Payment—l. By Ex- 
ed] _p 1367). 

25. U. S.—U. S. v. Jacob Schmidt 
Brewing Co., 254 Fed. 714; Register 
v. U. S., 186 Fed. 624, 108 CCA 488; 


Dyar v. U. S., 186 Fed. 614, 108 CCA 
478; Us Si. ve -Dunnel iiss hedwaaade 


convicted of an offense can only issue 
against the person who has confessed 
the judgment and not against him 
jointly with the person against whom 
the fine was awarded. Flemming v. 
Dayton, 30 N. C. 453. 
8. Lambert v. State, 43 Ill. A. 223. 
9 Reduction of imprisonment by 
partial payment see infra § 26. 
10. Routt v. Feemster, 7 J. J. 
Marsh. (Ky.) 131. 
11. Dunaway vy. Hodge, 127 Ga. 
690, 55 SE 483; Broomhead vy. Chis- 
olm, 47 Ga. 390; Abram y. Maples, 
10 Ga. A. 137, 72 SH 932. 
* 12, Dunaway v. Hodge, 127 Ga. 
690, 55 SE 483; Broomhead v. Chis- 
m, 47 Ga. 390; Crowder v. Maples, 
Ga. A. 142, 72 SE 934; Abram 

v. Maples, 10 Ga. A. 137, 72 SE 932. 

18. See cases infra this note. 

[a] Periods held reasonable.—It 
has been held that (1) fifteen days 
(Dunaway v. Hodge, 127 Ga: 690, 55 
SE 483), (2) twenty days -(Broom- 
head v. Chisolm, 47 Ga. 390), (3) or 
seven days (Abram y. Maples, 10 Ga. 
A. 137, 72 SE 932) after the imposi- 
tion of the sentence is a reasonable 
time within which to make tender of 
the amount of the fine. 

14. See statutory provisions; and 
State v. Wooley, 44 Vt. 363. 

15. In re Payment of Fines, etce., 

28 Pa. Dist. 406. 
‘ [a] Apportionment of costs.—In 
such a case the justice may not de- 
duct more than the proportionate 
part of his costs from any payment. 
In re Payment of Fines, etc., 28 Pa. 
Dist. 406. 

16. Smith v. Dana, 63 Vt, 537, 22 
A 629; Manitowoc County vy. Sulli- 
van, 51 Wis. 115, 8 NW 12. See Good 
v. Allen, 15 Ill. A. 663, 664 (‘We are 
not aware of any authority conferred 
upon a village attorney by any law 
in this State empowering him, by 
virtue of his office, to take a note 
payable to himself in satisfaction of 
a fine regularly imposed by a ju- 
dicial officer, for an offense against 
the ordinances of the village, and to 
release the defendant from imprison- 
ment’). 

[a] Tender to deputy keeper.— 
Where the commitment provides that 
the payment of the fine be to the 


(1917) p 276 § 3, the treasurer of the 
county is entitled to receive and dis- 
tribute money arising from fines, for- 
feitures, ete., in such court, and any 
remedy of former court officers is 
against treasurer, after his receipt 
of fund. Johnson y. Lastinger, 148 
Ga. 656, 98 SE 78. 

Sentence directing to whom fine 
shall be paid see Criminal Law § 3085. 

17. Crowder v. Maples, 10 Ga. A. 
142, 72 SE 934; Abram v. Maples, 10 
Ga. A. 137, 72 SH 932; Com. y. Shanks, 
6 KyL 524. 

18.. Crowder v. Maples, 10 Ga. A. 
142, 72 SE 934; Abram y. Maples, 
10 Ga. A. 137, 72, SE 932. 

19. See infra § 31. 

20. Interest generally see Inter- 
est [22 Cyc 1459]. i 

21. U.S. v. Jacob Schmidt Brew- 
ing Co., 254 Fed. 714; Peo. v. Sutter 
Sty UR. Cond 29 Calsub45. 62n pees 
79 AmSR 1387; State v. Howe Scale 
Co., (Mo. A.) 218 SW 359; State vy. 
Steen, 14 Tex. 396, 398. 

“Such a judgment, as comes within 
the intention of the law allowing 
interest on judgments. ... In its na- 
ture, principle, and purpose a fine is 
a very different thing from the judg- 
ments which the Legislature had in 
view in enacting the law of interest. 
It is imposed as a punishment solely, 
and its payment, as the term imports, 
is an end of the punishment. eas 
In modern practice, where a party is 
fined and ordered to stand committed 
until the fine is paid, the payment 
has the same effect of putting an 
end to the punishment. And in any 
case where a fine constitutes the sole 
punishment of a party its payment 
puts an end to the offense for which 
it was imposed, or to the legal lia- 
bility growing out of such offense.” 
State v. Steen, supra. 

Interest on judgments generally see 
Interest [22 Cyc 1516]. 

22. U.S. v. Jacob Schmidt Brew- 
ing Co., 254 Wed. 714. 

23. State v. Wooley, 44 Vt. 363. 

24. O'Sullivan v. Peo., 144 Tl. 604, 
32 NE 192, 20 LRA 143. See U. S 
v. Pomeroy, 152 Fed. 279 [rev on 
other grounds 164 Fed. 324, 90 CCA 
256] (discussing a statement to this 
effect found in 2 Williams Ex. [10th 


Fed. 
1145]; U. S. v. Pomeroy, 152 Fed. 279 
[rev on other grounds 164 Fed. 324, 
90 CCA 256]. 


32. NE. 192, 


331, 
O 


Cr. 604, 180 P 393; Sharp v. State, 
13 Okl.Cr. (5955-161, P1178 Boy dune 
State, 3 Okl. Cr. 684, 108 P 431, 


rendered has 
proceedings on the motion of defend- 
ant’s representatives on notice to the 
prosecution. 
Fed. 279 [rev on other grounds 164 
Fed. .324, 90 .CCA 256]. 


Brewing Co., aan 

Dunne, 173 Fed. 254, 97 CCA 420, 19 — 
AnnCas 1145 [aff 168 Fed. 1014]; U. S. 
v. Pomeroy, 152 Fed. 279 [rey on. — 
oe grounds 164 Fed. 324, 90 CCA ~ 


Peon 32 Colo. 263, 75 P 924, 105 AmSR 


552. 

33_P 547 

pia 547; State v. Perrine, 56 Mo. 602. 
Sob, alte OOo. 


For jater cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 


CCA 420, 19 AnnCas 1145; U. S. 
Mitchell, 163 Fed. 1014 [aff 173 
254, 97 CCA 420, 19 AnnCas 


Colo.—Overland Cotton Mill Co. v. 


Bees, 32 Colo. 263, 75 P 924, 105 AmSR 


53 Ga. 


Ill.—O’Sullivan v. Peo., 144 Ill. 604, 
20 LRA 148. 
Ind.—Blackwell vy. State, 185 Ind. 


Ga.—Herrington v. State, 


552. 


227, 113 NE 723. 


Kan.—State yv. Hllvin, 51 Kan. 784, 


33 P 547. 


Mo.—Carrollton vy. Rhomberg, 7 


Mo. 547; State vy. Perrine, 56 Mo. 602. 


N. M.—State v. 
LT Pe OZ: 
kl.—Alexander v. State, 


Crump, 24 N. M. 
15 Okl. 


Tex.—March vy. State, 5 Tex. A. 
[a] Jurisdiction to abate.—The 


in which the judgment was 
jurisdiction to abate 


U. S. v. Pomeroy, 152 


Effect of death in criminal cases 


pending appeal generally see Criminal 
Law § 3512. 


26. U. S—uU. S. v. Jacob Schmidt 
254 Fed. 714; U. S 


Colo.—Overland Cotton Mill Co. v. 


Ga.—Herrington vy. State, 53 Ga. 
Kan.—State v. Ellvin, 51 Kan. 784, 
Mo.—Carrollton_ vy, Rhomberg, 78 

M.—State v. Crump, 24 N. M. 


Tex.—March v. State, 5 Tex. A. 450. 
[a] Reasons for rule.—(1) “In a 


§ 18] 


ecution—a. Against Property. After a fine has 


been imposed by the sentence of 


regarded as in the nature of a debt of record due 
the state,?” and ordinarily it may be enforced by 
execution against defendant’s property 28 both at 
common law ® and under statutes in many juris- 
dictions.°° However, it seems that in some juris- 
dictions a fine can be enforced only by imprison- 
ment and that an execution cannot issue against 
The execution may 


the property of defendant. 
issue whether the sentence is for 


criminal action the sole purpose of 
the proceedings is to enforce the 
criminal law and punish the person 
found guilty of a violation thereof. 
The personal representative of the 
deceased is not responsible for the 
alleged violation of the law by the 
defendant during. his lifetime, 
cannot be required to satisfy the 
judgment rendered against him. It is 
only the person adjudged guilty who 
ean be punished, and a judgment 
cannot be enforced when the only 
subject-matter upon which it can 
operate has ceased to exist.” Boyd 
v. State, 3 Okl. Cr. 684, 685, 108 P 
431 [quot Alexander v. State, 15 Okl. 
Cr. 604, 180 P 393; Sharp.'v.' State; 
fools (Cr. 09, 605° 161 P _Tt7st. C2) 
“In case where a fine is imposed as 
a punishment, no principle of com- 
pensation is involved. A fine is im- 
posed for the purpose of punishing 
the offender, and when an offender 
dies, he passes beyond the power of 
human punishment. There could be 
no justice in enforcing a fine against 
the estate of an offender, for such a 
course would. punish only the family 
or those otherwise interested in the 
estate.’’ Blackwell v. State, 185 Ind. 
227,229, 113 NE 723. 

[b] Discussion of rule.—‘“‘In my 
opinion the fundamental principle ap- 
plicable to this case is that the ob- 
ject of criminal punishment is to 
punish the criminal, and not to pun- 
ish his family. When A. recovers 
a judgment against B. for a tort, the 
recovery is undoubtedly based on the 
defendant’s misconduct; but the fun- 
damental principle upon which the 
action is maintained is the idea of 
compensating the injured party; but, 
when a court imposes a fine for the 
commission of a crime, there is no 
jdea of compensation involved. In 
this case the defendant was fined 
$6,000. That money was not awarded 
as compensation to the United States. 
No harm had been done to the United 
States. It was imposed as a punish- 
ment of the defendant for his offense. 
If, while he lived, it had been col- 
lected, he would have been punished 
by the deprivation of that amount 
from his estate; but, upon his death, 
there is no justice in punishing his 
family for his offense. It may be 
said. of course, that there is very 
little difference between the loss 
which his family would have sus- 
tained if the money had been col- 
lected before his death, and the loss 
which it will now sustain if it is 
collected from his estate. But if the 
money had been collected before his 
death, he would have been punished. 
If it is collected now, his family will 
be punished, and he will not be pun- 
ished.” U. S. v. Pomeroy, 152 Fed. 
279, 282 [rev on ous grounds 1f4 
Fed. 324, 90 CCA 2 i 

27. Ex p. Selowsky, (Cal. A.) 186 
P 608; Gill v. State, 39 W. Va. 479, 
20 SE 568, 45 AmSR 928, 26 LRA 
655; Rex v. Woolf, 2 B. & Ald. 609, 
106 Reprint 488, 1 Chit. 401, 18 ECL 
223. But see Hall v. Coleman, 138 
Ga. 734, 75 SH 1132 (where, in an 
action on the security given for the 
payment of the fine, the court said 
that the fine was not a debt due by 
the defendant to the state). f 

“When the prosecution for a public 
offence has ended in a judgment im- 
posing a fine, it is no longer an un- 
ascertained penalty or liability, but 


and, 
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the court, it is 


a fine alone, or 


has become fixed in amount and has 
become a debt, and that of the high- 
est character—a debt of record pay- 
able instanter—and the lawful proc- 
ess of execution may go upon it at 
common law and under our statute.” 
Gill v. State, 39 W. Va. 479, 480, 20 
SE 568, 45 AmSR 928, 26 LRA 655. 
[a] Within meaning of statute.— 
Judgment for pecuniary fines are 
debts due to the state, within .the 
meaning of the law authorizing, in 
such cases, the sale of lands without 


valuation. Walsh vy. Rin erir2. Obs 
es se) 5515. 4 

" al—Ex p. Selowsky, A. 
186 P 608 : yeas 


¢ Colo.—Enferman y. Alexander, 187 


BT 29 Ne 
Ill.— Bloomington vy. Heiland, 67 
Ill. 278; Matter of Bollig, 31 Ill. 88. 
Ky.—Steele v. Com. 3 Dana 84; 
Faris v. Com., 3 B, Mon. 79. 
Va.—Shiflett v. Com., 90 Va. 386, 
18 SE 8388; Pifer vy. Com., 14 Gratt. 
(55 Va.) 710. 
Eng.—Rex y. Carlile, 1 D. & R. 474, 
16 ECL 50. 
ieee Ga.—McMeekin y. State, 48 Ga. 
Mo.—Hicks v. McCown, 144 Mo. A. 
544, 129 SW 76. 
Nebr.—Luther y. State, 85 Nebr. 
674, 124 NW 117; Cleaver v. Jenkins, 
84 Nebr. 565, 121 NW 992. 


Pa.—McNamara v. Earley, 2 Pa. 
Co. 491. 
W. Va.—Gill v. State, 39 W. Va. 


aoe 20 SE 568, 45 AmSR 928, 26 LRA 


Eng.—Rex v. Woolf, 2 B. & Ald. 
609, 106 Reprint 488, 1 Chit. 401, 
18 HCL 223; Rex v. Speed, 1 Salk. 
379, 91 Reprint 330; Rex v. Wade, 
Skin. 12, 90 Reprint 6. 

30. U. S.—Pierce v. U. S., 257 Fed. 
514,171 CCA 1; Clark vy. Allen, 114 
Wed. 374 [aff 126 Fed. 738, 62 CCA 
58]; In re Teuscher, 23 F. Cas. No. 
13,846. 

Ark.—Cheaney v. State, 36 Ark. \74; 
Hall v. Doyle, 35 Ark. 445. 

Cal.—Ex p. Karlson, 160 Cal. 378, 
117 P 447, AnnCas1912D 1334; Peo. 
v. Brown, 113 Cal. 35, 45 P 181; Grady 
RO a Ct. 264)uCal. 155, -302e 
13. 

Colo.—Enderman y. Alexander, 187 


9. 
Ky.—Farris v. Dozier, 82 SW 615, 


26 KyL 892. ; 
Minn.—In re Shaw, 31 Minn. 44, 16 
NW 461. 
Oh.—Huddleson y. Ruffin, 6 Oh. St. 
604. 


Seartigie v. State, 2 Yerg. 

Tex.—Ex p. Dickerson, 30 Tex. A. 
448, 17 SW 1076. 

Utah.—Roberts v. Howells, 22 Utah 
389, 62 P 892. 

W. Va.—Gill v. State, 39 W. Va. 
479, 20 SE 568, 45 AmSR 928, 26 LRA 
655; State v. Burkeholder, 30 W. Va. 
593, 5 SE 439. 

[a] Statutory method as not ex- 
clusive.—A statute authorizing a pro- 
ceeding by scire facias to recover 
fines and costs does not interfere 
with the common-law remedy. Dodge 
WiiState, 24° N.) J.) 456. 

[b]. Execution against lands.—In 
West Virginia, under statute, execu- 
tion may issue against the land as 
well as the goods and chattels of 
deféndant. Gill v. State. 89 W. Va. 
479, 20 SE 568, 45 AmSR 928. 26 LR 
655; State v. Burkeholder, 30 W. Va. 
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a fine coupled with a. definite term of imprison- 
ment;** and it has been held that it may issue, 
although defendant’s body has already been taken 
in execution for the fine.*3 
held, under a statute providing that a judgment 
that defendant pay a fine may also direct that he 
be imprisoned until the fine is satisfied, and pro- 
viding that defendant shall be entitled to a credit 
on the fine at a certain rate for each day of im- 
prisonment, that the imprisonment of defendant 
for the full period operates to satisfy and discharge 


However, it has been 


595, 5 SE 439. 

[c] Exemptions.—(1) All property 
of person convicted of crime is sub- 
ject to seizure to satisfy fine. Hnder- 
man y. Alexander, (Colo.) 187 P 729. 
(2) Statutes exempting certain prop- 
erty from sale under execution do not 
apply to executions in favor of the 
people to satisfy a fine. Enderman 
v. Alexander, supra. 

31. _Colon v. Lisk, 13 App. Div. 
195, 48 NYS 364 [aff 153 N. Y. 188, 
47 NE 302, 60 AmSR 609]; Peo. v. 
Sage, 13 App. Div. 1385, 43 NYS 372. 
See Dasey v. State, 21 Del. 457, 62 
A 300 (an appeal from judgment of 
a justice in a summary proceeding, 
under Rev. Code [1893] e 128 § 21, 
for trespass declared to be a nuisance, 
being allowable only where defend- 
ant claims ownership, execution can- 
not be issued where such claim is not 
made, but the fine must be collected 
in accordance with such section, pro- 
viding that if it is not paid the jus- 
tice shall commit the offender to 
prison); State v. Robinson, 17 N. H. 
263 (where, in a case where defend- 
ant was sentenced to pay a fine, it 
is said: ‘The defendant stands con- 
victed of an offence for which he has 
been indicted. There is no statute, 
or practice, which will warrant us 
to change the ordinary judgment in 
such case, and to enter judgment 
and issue execution for damages and 
costs, as if the case were a civil 
suit”); Harrington vy. New York, 40 
Mise. 165, 168, 81 NYS 667 (“It may 
be suggested that there seems to ve 
no way of enforcing the payment of 
a fine imposed in a criminal case 
other than by imprisonment’’); Hud- 
son v. Granger, 23 Misc. 401, 52 NYS 
9 (“If the defendant refuses to pay 
the fine imposed, the only alternative 
is imprisonment”). But see Kane v. 
Peo., 8 Wend. 203; Peo. v. Van Eps, 
4 Wend. 887 (both cases containing 
Gicta to the contrary). 

32. Roberts v. Howells, 22 Utah 
389, 62 P 892; Rex v. Woolf, 2 B. & 
Ald. 609, 106 Reprint 488, 1 Chit. 
401, 18 HCL, 223. 

[a] In California, under Pen. Code 
§ 1214, which provides that “if the 
judgment is a fine alone, execution 
may be isSued thereon as on a judg- 
ment in a civil action,’ an execution 
may issue, if there is a fine without 
the alternative of imprisonment to 
enforce the fine, whether it is a judg- 
ment of fine coupled with a judgment 
of imprisonment, or one simply of 
fine without a judgment of imprison- 
ment. Peo. v. Brown, i113 Cal. 35, 37, 
45-P 18. 

33. Rex v. Woolf, 2 B. & Ald. 609, 
106 Reprint 488, 1 Chit. 401, 18 ECL 
223; Rex v. Webb, 2 Show. 166, 89 Re- 
print 864. See also Enderman v. 
Alexander, (Colo.) 187 P 729. But see 
State v. Johnston, 2 N. C. 293, 295 
(where the court said: ‘The proper 
process to compel payment:of a fine, 
is a capiatur pro fine, which is issued 
when the party is not in court at 
the time the fine is laid; but when he 
is in court, and is ordered into cus- 
tody, it is like being in custody upon 
a capias ad satisfaciendum, and then 
a discharge from them by the Plain- 
tiff’s consent, will discharge the party 
from any other execution’’). 

[a] In Texas.—(1) It has been 
held that the court is not authorized 
to-commit defendant to jail until the 
fine is paid and to direct execution 
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the judgment in full,’ and. that thereafter there is 
no authority to issue an execution based on such 


judgment.*® Executions in these 


general rule governed by the principles applicable 
And this rule has 
been specifically provided for by statute.*7 

Against Person—(1) 
At common law, where a judgment for a 
fine is rendered in the absence of defendant, a 


to executions in civil cases.36 


[§ 19] b. 


Fine. 


to issue at the same time. O’Conner 
V. State, 40) Tex. 27. (2) But later 
cases, decided under statutory au- 
thority, are to the contrary. Ex p. 
Dickerson, 30 Tex. A. 448, 17 SW 
1076; Terry v. State, 30 Tex. A. 408, 
17 SW 1075. ; 

34. See infra § 33. 

35. Petelin vy. Kennedy, 29 Mont. 
466,015 PP 82s 

36. U. S.—Pierce y. U. S., 257 Fed. 
Bay WTI CCAL AL. 

Ark.—Hall vy. Doyle, 35 Ark. 445. 
ieee re v. Wheeland, 64 Ill. 

Poe ENP ORE v. Downing, 6 Iowa 
172. 

Mo.—Warrensburg v. Simpson, 22 
Mo. A. 695. 

Enng.—Rex y. Carlile, 1 D. & R. 474, 
16 ECL 50. 

[a] Order for execution in judg- 
ment.—It is not necessary that a 
judgment should order an execution 
to issue. Ex p. Dickerson, 30 Tex. 
A. 448, 17 SW 1076; Gill v. State, 39 
W. Va. 479, 20 SE 568, 45 AmSR 928, 
26 LRA 655. See Ex p. Higgins, 14 
Mo. A. 601 (holding that a failure 
to issue execution for a fine does 
not affect the judgment), 

{[b] The writs which may issue 
include: (1) Levari facias. Rex v. 
Woolf, 2 B. & Ald. 609,.106 Reprint 


ASS et (Ohity 401," 18), HCL 2237 > 2) 
Fieri facias. Huddleson v. Ruffin, 6 
Obe St. 604: Com, “v. Lord). 21) Pa. 


Dist. 559; McNamara v. Earley, 2 Pa. 
Co. 491; Reg. v. Desjardins Canal Co., 
29° U. C, Q? B. 165. (3) Venditioni 


eaponee: Com. vy. Fetzer, 19 Pa. Dist. 
690. 
{[c] The execution must follow the 


judgment imposing the fine, and a 
judgment in favor of the state will 
not support an execution in the name 
of an informer. Dupont v. Downing, 
6 Iowa 172. 

{d] Levy as satisfaction.—Where 
property seized on execution for the 
payment of a fine is thereafter re- 
stored to the owner, the judgment is 
not satisfied. Warrensburg v. Simp- 
son, 22 Mo. A. 695. 

{e] Property of infants and mar- 
ried women.—(1) The power to im- 
pose a fine of necessity implies the 
power to collect it. Gill v. State, 39 
W. Va. 479, 20 SE 568, 45 AmSR 928, 
26 LRA 655. (2) Where a fine may 
lawfully be imposed on an infant 
(Beasley v. State, 2 Yerg. (Temnn.) 
481) (3) or a married woman (Gill 
v. State, supra), it may be enforced 
and collected by execution against 
his or her property. 

{f] Court without power to order 
disposition of property seized in exe- 
cution.—Rex v. Carlile, 1 D. & R. 
474, 16 ECL 50. 

{g] A sale for cash is proper. 
Hall v. Doyle, 35 Ark. 445. 

{h] Contest of purchaser’s title.— 
The title of the purchaser of personal 
property at an execution sale may 
be contested in an action of replevin; 
a statute prohibiting the maintenance 
of the action to take property from 
the hands of the officer applies only 
before the sale is made. Heagle v. 
Wheeland, 64 Ill. 423. 

Cross references: 

Executions generally see Executions 
23°C. Ie pe2Z81, 

Liabilities enforceable against ex- 
emption right generally, see HEXx- 
emptions § 163. 

Protection and enforcement of home- 
stead rights see Homestead [21 Cyc 


- 
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cases are as a 


Capias Pro 


622 et seq]. 

87. Ex p. Steed, 6 Okl. Cr. 183, 117 
P 887. And see cases infra this note. 

[a] The term “execution” em- 


ployed in Rev. St. § 1041, providing 
that a judgment imposing a fine for 
an offense against the laws of the 
United States may be enforced by 
execution against the property of de- 
fendant in like manner as judgments 
in civil actions are enforced, ‘“sig- 
nifies generally the means for enforc- 
ing the judgments of ccurts in civil 
cases.” Pierce v. U. S., 257 Fed. 514, 
516, 171 CCA 1 (embracing those 
processes and proceedings in aid of 
or supplemental to an execution that 
are customary in civil cases). 

[b] An equitable action, in the 
name of the commonwealth to re- 
cover money due upon a judgment i 
its favor for a fine can gefferally be 
only instituted upon a return of ‘‘no 
property found.” Claryville Grant’s 
hick;¢ ete... Turnp?) Co. svi Com 37107 
SW 327, 32 KyL 861. 

{c] Creditor’s bill.—Under a stat- 
ute providing that execution on judg- 
ments imposing a fine may issue in 
like manner as judgments in civil 
actions, such judgment may support 
a creditor’s bill in aid of an execu- 
tion which has proved fruitless. 
Pierce )v.. Uv'S.,) 257" Fed.) 514;° 171 
COAG: 

[a] Justice of the peace judgment. 
—A statute, providing for the en- 
forcement of a judgment of a justice 
court after filing a copy thereof in 
the circuit court, by the same reme- 
dies as provided for the enforcement 
of judgments of the circuit court, ap- 
plies to judgments of justice courts 
imposing fines. Howard v. Fuller, 


at Ky. 148, 37 SW 585, 18 KyL 
[e] In California, under Pen. Code 


§ 1214, execution may issue as in a 
civil action, where the judgment is 
for the fine alone. Grady v. Fresno 
es Super. Ct., 64 Cal. 155, 30 P 

Use of capias pro fine as fieri facias 


see infra § 19. ' 
p. Watkins, 7 Pet. 


S.—Ex 
3 Dana 84. 


38. U. 
568, 8 L. ed. 786. 
Ky.—Steele v. Com., 
N. J.—Dodge y. State, 24 N. J. L. 


ON. Y.—Kane v. Peo. 8 Wend. 
208. C.—State v. Johnston, 2 N. C. 
er Honhon Cael vy. State, 6 Humphr. 
eet eta ke v. Boren, 21 Tex. 591. 


Va.—Com. v. Webster, 8 Gratt. (49 


Va.) 702. : 
Eng.—Rex v. Woolf, 2 B. & Ald. 
609, 106 Reprint 488, 1 Chit. 401, 


18 ECL 223; Duke’s Case, 1 Salk. 400, 
91 Reprint 346; Reg. v. Templeman, 
1 Salk. 55, 91° Reprint 54; 1 Chitty 
Gree Dp ak, soe y 

{a] Process unnecessary when de- 
fendant present in court.—It is to be 
presumed that a party was present 
in court when a judgment in a crimi- 
nal prosecution was rendered against 
him and that an order of committal 
was made for his failure to pay his 
fine, and no process to arrest is nec- 
essary in such cases. Edwards v. 
State, 22 Ark. 303. 

—b] Judgment for costs.—It has 
been held that, where there is a judg- 
ment in favor of the state for a fine 
and the costs of the prosecution, a 
capias pro fine may issue for the fine 


x [§§ 18-19 


special writ of capias pro fine issues against him, 
the exigency of which is that his body be taken 
and committed to jail until the fine is paid,** and 
provision is made by statute in many states for 
the use of this writ in the enforcement of the pay- 
ment of fines.®? 
fine is not affected by statutes abolishing the writ 
of capias ad satisfaciendum.*° 
ment imposing a fine may expressly award a capias 


The right to issue a capias pro 


Although a judg- 


and costs, but where the judgment is 
for costs without a fine, the writ is 
not a proper process to enforce the 
judgment. Com. v. Webster, 8 Gratt. 
(49 Va.) 702. 

39. Ex p., Peacock, 25 Fla. 478, 6S 
473; Hilton v. Com., 127 Ky. 486, 105 
SIW, -956,0 032 5 Icy luo vst send sy men 
Dozier, 82 SW 615, 26 Kyl 892; 
Harp v. Com., 61 SW 467, 22 KyL 
1792; Long v. Wood, 78 Ky. 392; 
Faris v. Com., 3 B. Mon. (Ky.) 79; 
Steele v. Com., 3 Dana (Ky.) 84; 
Shiflett v. Com., 90 Va. 386, 18 SH 
838; Com. v. Webster, 8 Gratt. (49 
Va.) 702, Pte 

[a] Place of confinement.—-When 
a capias pro fine is issued in one 
county, and defendant is arrested 
thereunder in another county, the 
officer should convey him to the 
county where the capias issued, be- 
cause one imprisoned under the proc- 
ess of a particular court should be 
under the control of the officers of 
that court and subject to its orders 
in such further proceedings as may 
become necessary, which would not 
be the case if he were imprisoned in 
another county. Long y. Wood, 78 
Ky. 392. 

{[b] In Iowa.—A certified copy of 
a judgment was, by statute (Code c 
34 tit 25), given the force of a war- 
rant, and when such a judgment came 
into the hands of the officer it could 
not be returned until it had been 
executed by the arrest and commit- 
ment of defendant. McKay v. Wood- 
ruff, 77 Iowa 413, 42 NW 428. 

[c] Capias operative as fi. fa.— 
(1). Under statutory authority, a 
capias pro fine sometimes has the 
effect of a fieri facias. Ex p. Bryant, 
24 Fla. 278, 4S 854, 12 AmSR 200; 
Com. v. Merrigan, 8 Bush (Ky.) 131. 
(2) Where it is so employed, it must 
be returned as an ordinary execution 
against property. Com. yv, Merrigan, 
8 Bush (Ky.) 1381.7 i 

{[d] Impeachment of return.—The 
return of capias pro fine, showing 
that the party cannot be found, can- 
not be impeached by proving aliunde 
that he might have been found. 
Lyon vy. Com., 7 Ky, Op. 709. 

[e] Writ held sufficient.—Ex p. 
Peacock, 25 Fla. 478, 6 S 473. 

40. Cagle vy. State, 6 Humphr. 
(Tenn.) 391; Com. vy. Webster, 8 
Gratt, (49 Va.) 702. See Dodge v. 


q 
{ 


‘ 


State, 24 N. J. L. 455 (capias pro fine 


is abolished in civil cases only, not 
in criminal. Rev. St. p 452 §§ 14, 


18). 
[a] Writs distinguished. — While 
there is a resemblance between a 


capias pro fine and a capias ad satis-~ 


faciendum in that the former is an 
execution to compel payment of the 
fine, and _the latter is -an  exe- 
cution to compel payment of the 
debt, they are otherwise distinguish- 
able, the form of the writs being 
different, and the levy of the capias 
ad satisfaciendum being attended 
with incidents and consequences that 
do not attend the imprisonment un- 
der a capias pro fine. The levy of a 
capias ad satisfaciendum is a direct 
satisfaction of the debt, while the 
imprisonment under a capias pro fine 
is a part of the punishment and not 
a satisfaction of the fine. Leavison 
v. Rosenthal, 5 KyL 132; Wilkerson 
v. Allan, 23 Gratt. 
poe wv. Webster, 8 Gratt. (49 Va.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(64 Va.) 10; — 


§§ 19-21] 


pro fine for. its collection,‘: the writ may issue in 
the absence of an order in the judgment for its 
issuance,** unless the judgment imposing the fine 
expressly provides some other mode for its enforce- 
ment.** It has been held that the fact that execu- 
tion against property may or may not issue does 
not prevent the incarceration of defendant under 
caplas pro fine.** It appears that a capias pro 
fine can issue at any time before the judgment 
1s paid although an execution against property does 
not issue.** Even where the right to issue a capias 
pro fine is suspended by the levy of a fieri facias, 
yet where the property levied on is released, the 
suspension ceases and the capias may be issued.*¢ 
Where a judgment in a criminal case’ is void, a 
capias pro fine issued in furtherance of execution 
and enforcement of the judgment is also void.47 And 
where a judgment for a fine is merged in security, 
such as a replevin bond, given and accepted under 
statutory authority,*® a capias pro fine cannot prop- 
-erly be issued thereafter.*® 
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eapias ad satisfaciendum in the form appropriate 
to civil cases was not issuable at common law for 
enforcing the payment of fines,*! although a differ- 
ent rule obtains under statute in some jurisdie- 
tions.®? 

[§ 21] 2. By Imprisonment **—a. Power to 
Imprison—(1) In General. Under the common- 
law practice, wherever a court has power to im- 
pose a fine it has power to compel the payment 
thereof by imprisonment of the party fined,®4 and 
where the punishment for the offense is a fine and 
defendant is present in court at the time of sen- 
tence, it is a part of the sentence that he stand 
committed until the fine is paid.®5 A direction in 
a sentence imposing a fine that defendant stand 
committed until the fine is paid is no part of the 
penalty for the offense, but is merely a means 
of compelling obedience to the judgment of the 
court.°® * If he refuses to pay, he is not sentenced 
to a term in prison; the duration of his imprison- 
ment is in his own control;>7 by payment of the 


[§ 20] (2) 


41. Com. v. Webster, 8 Gratt. (49 
Va.) 702. 

42. Farris v. Dozier, 82 SW 615, 26 
KyL 892; Long v. Wood, 78 Ky. 392; 
Com. v. Webster, 8 Gratt. (49 Va.) 
702. See In re Beall, 26 Oh. St. 195 (a 
statute authorizing arrest and impris- 
onment for the nonpayment of a fine 
applies where it was no part of 
the judgment that defendant stand 
imprisoned until the fine and costs 
should be paid). 

43. In re Teuscher, 23 F. Cas. No. 
13,846. 

44. Ex p. Cook, 80 Tex. Cr. 77, 188 
SW 979; Rex v. Berrigan, (N. S.) 17 
CanCrCas 329. 2 

Execution against body as pre- 
cluding execution against property 
see supra § 18. 

45. Ex p. Cook, 80 Tex. Cr. 77, 188 
SW 979. See Shiflett v. Com., 90 Va. 
386, 18 SE 838 (under Code § 726 
the court or the judge thereof in 
vacation may direct the clerk to issue 
a eapias pro fine either before or 
after a return of the writ of fieri 


facias). 
Pio Faris v. Com., 3 B. Mon. (Ky.) 
19, 
47. Ex p. Grimes, 81 Tex. Cr. 405, 
195 SW 858. 
48. Security for fine see supra 
12s 
: 49. Com. v. Merrigan, 8 Bush 
(Ky.) 131. ; 
50. See generally Executions § 2. 
51. Ex p. Watkins, 7 Pet. (U. S.) 


568, 574, 8 L. ed, 786; Wilkerson v. 
Allan, 23 Gratt. (64 Va.) 10; Com. v. 
Webster, 8 Gratt. (49 Va.) 702. 

“At the common law, whenever a 
fine and imprisonment constitute a 
part of the judgment upon a convic- 
tion in a criminal case, the judgment, 
if the party is in court, is, that he 
be committed to jail in execution of 
the sentence, and until the fine is 
paid. If he is not then in court, a 
special writ of capias pro fine issues 
against him; the exigency of which 
is, that his body be taken and com- 
mitted to jail, until the fine is paid. 
Unless such a committitur_ be 
awarded, he cannot be detained in 
jail, in execution of the sentence. It 
is the warrant of the jailer, authoriz- 
ing the detention of the prisoner. 
No capias ad satisfaciendum, in the 
form ,appropriate to civil cases, 
where the exigency of the writ is 
to take the body of the party and 
him safely keep, so that the sheriff 
fiave his body before the court at the 
return-day of the process with the 
writ, is ever issued or issuable. If, 
therefore, the present case were to be 
tried by the common law, the process 
of capias ad satisfaciendum, under 
which the prisoner is detained, would 
be wholly insufficient to justify his 
detention.” Ex p. Watkins, supra, 


Capias Ad Satisfaciendum.5® <A 


fine he can at any time secure his release.5® The 
. 52. Ex p. Watkins, 7 Pet. (U. S.) | rations see Municipal Corporations 
568, 8 L. ed. 786 (construing the | [28 Cyc 817]. 


Maryland law as adopted in the Dis- 
trict of Columbia); Atty.-Gen. ‘v. 
Baker, 30 S. C. Eq. 521. 

{a] The rules governing in civil 
cases are applied. Ex p. Watkins, 7 
Pet. ((U.,S.)):568,'°8. L.. ed.' 786 U.S. 
v. Watkins, 28 F. Cas. No. 16,650, 
4 Cranch C. C. 271; Bayard v. State, 


2 Oh. Dec. (Reprint) 15, 1 WestL 
Month 89. 
53. Imprisonment for nonpayment 


Seer in criminal cases see Costs 
Imprisonment for nonpayment of 
etm contempt cases see Contempt 
54. U. S.—Delaware, etc., R. Co. v. 
Frank, 230 Fed. 988, 145 CCA 182; Ex 
p. Barclay, 153 Fed. 669; Fischer v. 
Hayes, 6 Fed. 63, 19 Blatchf. 13; U. S. 
Vv. obbins, 27 F. Cas. No. 16,171. 
Ga.—Hathcock v. State, 88 Ga. 91, 
13 SE 959; Shiver v. State, 23 Ga. 
230; Brock v. State, 22 Ga. 98. 
Ill.—In re Bollig, 31 Ill. 88; Brown 
v. Peo., 19 Til. 613. 
Ind.—Smith vy. State, 23 Ind. 132; 
McCool v. State, 23 Ind. 127. 
Iowa,—Hanks vy. Workman, 69 Iowa 
600, 29 NW 628. 


Mass.—Harris v. Com., 23 Pick. 
280. 

Mich.—Brownbridge vy. Peo., 38 
Mich. 751. 


Minn.—State v. Peterson, 38 Minn. 
143, 36 NW 443. 

Nebr.—Luther v, State, 85 Nebr. 
674, 124 NW 117; In re Newton, 39 
Nebr. 757, 58 NW 436. 

N. J.—Dodge v. State, 24 N. J. L. 
455. 

Okl.—Ex p. Bowes, 8 Okl, Cr. 201, 
206, 127 P 20 [quot Cyc]. 

Tenn.—Cagle v. State, 6 Humphr. 
391; Hill v. State, 2 Yerg. 247. 

Tex.—Luckey v. State, 14 Tex. 400. 

Eng.—Douglas v. Reg., 13 OG. 
74, 66 ECL 74, 116 Reprint 1191; Reg. 
v. Dunn, 12 Q. B. 1026, 64 ECL 1026, 
116 Reprint 1155; Godfrey’s Case, 11 
Coke 42a, 77 Reprint 1199; Beecher’s 
Case, 8 Coke 58a, 77 Reprint 559; Rex 
v. Sterling, 1 Lev. 125, 83 Reprint 
331; Rex v. Bethel, 5 Mod. 19, 87 Re- 
print 494; Reg. v. Layton, 1 Salk. 
353, 91 Reprint 309; Rex v. Hord, 
Say. 176, 96 Reprint 843. 3 

Newfoundl.—Kean v. Winsor, 9 
Newfoundl. 183; Coke Litt. p 126b. 

[a] The federal courts, in cases 
of crimes punishable by fine or by 
fine and imprisonment, have an in- 
herent power derived from the com- 
mon law, to order the person con- 
victed to be imprisoned until the fine 
is paid. Ex p. Barclay, 153 Fed. 669; 
Fischer v. Hayes, 6 Fed. 638, 19 
Blatchf. 13; U. S. v. Robbins, 27 F. 
(CIE MR INCOR Oe bre 

Fines imposed by municipal corpo- 


Working out fines see infra § 35. 

55. U. S.—Ex p. Watkins, 7 Pet. 
568, 8 L. ed. 786; Ex p. Barclay, 153 
Fed. 669; Fischer v. Hayes, 6 Fed. 63, 
19 Blatchf. 13; U. S. v. Roberts, 27 
F. Cas. No. 16,1738, 2 NYLegObs 99. 

Fla.—Ex p. Peacock, 25 Fla. 478, 
6 S 473; Ex p. Bryant, 24 Fla. 278, 
4 S$ 854, 12 AmSR 200. 

Ga.—Brock vy. State, 22 Ga. 98. 
A pac eed aad ae | Va,.'Com:, \ 23 SPick, 
jen J.—Dodge vy. State, 24 N. J. lu. 

N. Y.—Kane v. Peo., 8 Wend. 203. 

Tenn.—Hill v. State, 2 Yerg. 247; 
Rex v. Hord, Say. 176, 96 Reprint 


843. 
Ark.—Ex p. Brady, 70 Ark. 376, 
68 SW 34. : 

Cal.—Ex p. Kelly, 28 Cal. 414; Peo. 
v. Markham, 7 Cal. 208. 

Fla.—Anderson v. Shackelford, 74 
Fla. 36, 76 S 343; Ex p: Peacock, 25 
Fla. 478, 6 S 473; Ex p. Bryant, 24 
Fla. 278, 4. S 854, 12 AmSR 200. 

Ga.—Brock v. State, 22 Ga. 98. 

Ill.—Berkenfield v. Peo., 190 Ml. 
aay 61 NE 96; In re Bollig, 31 Ill. 

Kan.—State vy. Baxter, 41 Kan. 516, 
21. P 650. 

Minn.—State v. Rice, 145 Minn. 
359, 177 NW 348; State v. Peterson, 
38 Minn. 1438, 86 NW 443. 

Mo.—State v. Schierhoff, 103 Mo. 
47, 15 SW 151. 

Mont.—In re Londos, 54 Mont. 418, 
170 P 1045; State v. Lewis, etce., 
County First Judicial Dist. Ct., 51 
Mont. 186, 149 P 958. 

Nebr.—In re Newton, 39 Nebr. 757, 
58 NW 436. 

N. J.—Dodge vy. State, 24 N. J. L. 


455. \ 
N. C.—State yv. Crook, 115 N. C. 
760, 20 SH 518, 29 LRA 260. 


Oh.—Inwood v. State, 42 Oh. St. 
186. 

Or.—Ex p. McGee, 33 Or. 165, 54 
P 1091: 


Tex.—Luckey v. State, 14 Tex. 400. 

Wyo.—In re McDonald, 4 Wyo. 150, 
33 Pls. 

[a] Reason for rule.—‘‘The pay- 
ment of the fine is the punishment. 
The awarding or infliction of the fine 
is no punishment. The commitment 
is an incident of the fine. It is not, 
in any manner, the ‘imprisonment’ 
allowed by the statute. The payment 
of the fine, and a commitment for not 
paying it, cannot co-exist. The com- 
mitment is not a separate punishment 
or imprisonment added to the pay- 
ment of a fine.” Fischer v. Hayes, 
6 Fed. 63, 71, 19 Blatchf. 13. 

57. Hart v. Norman, 92 Misc. 185, 
155 NYS 238. 

58. .See infra § 31, ' 
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sentence is not therefore open to the objection that 
the magistrate rendering it has no jurisdiction of 
offenses which are punishable by imprisonment.5® 
It has been held that there can be no imprisonment 
for the nonpayment of the fine if any portion of 
the judgment has been paid or realized by execu- 
tion without returning the money.®° 
jurisdictions provision is made by statute for en- 
forcing the payment of fines by imprisonment of 
Some of these statutes ame con- 
fined to cases of misdemeanors and do not authorize 
imprisonment for the nonpayment of a fine im- 
posed as part of the punishment on a conviction 
Under statutes in some jurisdic- 
tions, where the party is convicted of an offense 


the party fined.® 


for a felony.® 


59. See Criminal Law § 3221. 

60. Rex v. Melanson, 36 N. B. 577; 
Ex p. Gilbert, 36 N. B. 492: Rex v. 
White, 28 N. B. 216; Sinden v. Brown, 
17 Ont. A. 173. 

61. U. S.—Re Jackson, 96 U. S. 
727, 24 Li. ed. 877; In re Greenwald, 
77 Fed. 590. 

Ala.—Ex p. Joice, 88 Ala. 128, 7S 3; 
State v. Leach, 75 Ala: 36; Lee v. 


State, 75 Ala, 29. 

Ariz.—Dunbar v. Terr., 5 Ariz. 184, 
50 P 30. 

Cal.—Ex p. Karlson, 160 Cal. 378, 


117 P 447, AnnCas1912D 1334; Ex p. 
Krouse, 148 Cal. 232, 82 P 1043; Peo. 
v. Brown, 113 Cal. 35, 45 P 181; Ex 
p. Green, 94°Cal. 387, 29 P 783; Ex p. 
Halsted, 89 Cal. 471, 26 P 961; Ex 
p. Soto, 88 Cal. 624, 26 P 530; Ex p. 
Casey,-85 Cal. 36, 24 P 599; Ex p. Mil- 
ler}, $2) Cal. 454, 22 P 1113; Bx. p. 
Neustadt, 82 Cal. 278, 28 P 124; In re 
Fil Ki, 80 Cal. 201, 22 P 146; Ex p. 
Baldwin, 60 Cal, 432; Ex p. Chin Yan, 
60 Cal. 78; Hx p. Ellis, 54 Cal. 204; 
Ex p. Kelly, 28 Cal. 414; Peo. v. 
Markham, 7 Cal. 208. 

Del.—Dasey v. State, 21 Del. 457, 
62 A 300. 

Fla.—Irwin v. State, 52 Fla. 51, 
41 S 785, 10 AnnCas 1003; Eggart v. 
State, 40 Fla. 527, 25 S 144; Bueno 
Vv. State, 40 Fla. 160, 23 S 862: Ex p. 
Pells, 28 Fla. 67, 9 S 833; Ex p. Pea- 
cock, 25 Fla. 478, 6 S 473; Ex p. 
ag te 24 Fla. 278, 4 S 854, 12 AmSR 


Ga.—Lyons v. Collier, 125 Ga. 231, 
54 SE 183; Shiver v. State, 23 Ga. 
230; Davis v. State, 22 Ga. 101. 

mil —Kettles vy, Péo.,; 221 Til. 221. 
77 NE 472; Berkenfield vy. Peo., 191 
Ill. 272, 61 NE $6; Kennedy vy. Peo., 
122 Ill. 649, 13 NE 213; Berkenfield 
Vv. Peo:, 92 Ill. A. 400,405. 

Ind.—Peed v. Brewster, 168 Ind. 
51, 79 NE 1039; Flora v. Sachs, 64 
Ind. 155; Smith y. State, 23 Ind. 132; 
McCool vy. State, 23 Ind, 127. 

lowa.—McKay y. Woodruff, 77 lowa 
413, 42 NW 428; State v. Boynton, 
75 Iowa 753, 388 NW 505; State v. 
Jordan, 39 Iowa 387. 

Kan.—State v. Baxter, 41 Kan. 516, 
21 PP) 650. 

Ky.—Saylor v. Com., 122 Ky. 776, 
93 SW 48, 29 KyL 337: Farris v. 
Dozier, 82 SW 615, 26 KyL 892; Hop- 
kinsville v. Boyd, 101 Ky. 664, 42 SW 
350, 19 Kyl 876; Faris v. Com., 3 B. 
Mon, 79; Routt v. Feemster, 7 J. J. 
Marsh. 131. 

La.—State y. Arnault, 52 La. Ann. 
1079, 27S 589: 

Md.—State v. Mace, 5 Md. 337. 

Minn.—State v. Rice, 145 Minn. 
359, 177 NW 348; State v. Peterson, 
38 Minn. 143, 36 NW 4438. 

Miss.—Ex p. McInnis, 98 Miss..773, 
54 S 260. 

Mo.—Ex p. Hollwedell, 74 Mo. 395; 
Exp. Alexander, 39 Mo. A. 108; Ex p. 
Kiburg, 10 Mo. A. 442. 

Mont.—State v. Lewis, etc., County 
First Judicial Dist. Ct., 51 Mont. 186, 
149 P 958; Petelin v. Kennedy, 29 
Mont. 466, 75 P 82. 

Nebr.—Sothman v, State, 66 Nebr. 
802, 92 NW 3038; In re Newton, 39 
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In many 
victed contains 


Nebr. 757, 58 NW 436. 

Nev.—State v. Second Judicial Dist. 
Ct., 16 Nev. 76. 

a3 J.—Dodge v. State, 24 N. J. L. 
455. *. 
N. PGFs vee Roe Chung, 9 N. M. 


130, 49 P 

N. Y.—Peo. v. Sage, 13 App. Div. 
135, 438° NYS 372, L20N. ¥. 1Cr. 2100) 
Peo. v. Jeratino, 62 Misc. 587, 116 
NYS 1121. 

N. C.—State v. Cannady, 78 N. C. 


539; State v. Manuel, 20 N. C. 144. 

N. D.—State v. Merry, 20 N. D. 337, 
127 NW 83; State v. Fleming, 20 N. D. 
105, 126 NW 565. ‘ 

Oh.—In re Beall, 26 Ch. St. 195; 
Young ve State, 31 vOh» Cir Ct; 13 an 
re McAdams, 21 Oh. Cir. Ct. 450; In 
re. Moore, 14-Oh, ‘Cir: Ct; (23°77. Ohs 
Cir. Dec. 575; In re McAdams, 21 Oh. 
Cir. Ct. 450, 11 Oh.-Cir. Dec. 780. But 
see Smith y. Staté, 24 Oh. Cir. Ct. 
140 


Okl.—Ex p. Steed, 6 Okl. Cr. 183, 


117 P 887. 

Or.—Ex p. McGee, 33 Or. 165, 54 
P 109k. 

Pa.—Schwamble v. Sheriff, 22 Pa. 


18. 

Porto Rico.—Peo. vy. Collazo, 20 
Porto Rico 190; Peo. v. Diaz, 18. Porto 
Rico 787; Peo. vi Daniel; 17+ Porto 
Rico 318; Peo. v. Buitrago, 14 
Porto Rico 718; Peo. v. Del Toro, 
13 Porto Rico 218; Peo. v. Laviosa, 13 
Porto Rico 203; Peo. v. Torres, 13 
Porto Rico 201; Ex p. Andino, 8 Porto 
Helos 462; Ex p. Nazario, 8 Porto Rico 
438. 

By C.—State v. Robertson, 49 S. C. 
be Bares 

Tenn.—Mosley v. Gallatin, 10 Lea 
494; Hill v. State, 2 Yerg. 247. 

Tex.—Luckey v. State, 14 Tex. 400; 
Dixon v. State, 2 Tex. 481; Ex p. Rob- 
ertson, 27 Tex. A. 628, 11 SW 669, 
11 AmSR 207. 

Utah.—Roberts v. Howells, 22 Utah 
389, 62 P 892. 

Vt.—In re Sammon, 79 Vt. 521, 65 
AT DCT. 

Wis.—Baker v. State, 54 Wis. 368, 
12 NW i2; Manitowoc County v. Sul- 
livan, 51 Wis. 115, 8 NW 12. 

Wyo.—Fisher vy. McDaniel, 9 Wyo. 
457, 64 P 1056, 87 AmSR 971; In re 
McDonald, 4 Wyo. 150, 33 P 18. 

N. B.—Moore v. Sharkey, 26 NB. 


He 

Ont.—Ovens y. Taylor, 19 U. G. 
C. P. 49. But see Reg, v. Lynch, 12 
Ont. 372; Reg. v. Brady, 12 Ont. 358. 

See also Criminal Law § 3221. 

[a] Implied grant of power.—A 
statute providing for the discharge 
of a person when his fine is not paid 
and he is not able to pay it implies 
that he may be committed for non- 
payment of the fine. Harris v. Com., 
23 Pick. (Mass.) 280. See Hanks vy. 
Workman, 69 Towa 600, 602, 29 NW 
628 (where the court said: “When 
the power to impose the fine was 
conferred, it followed, as a necessary 
consequence, that the court might 
imprison for its non-payment”). 

[b] Sufficiency of judgment di- 
recting imprisonment.—Under a stat- 
ute providing that a judgment that 


the fine by imprisonment.®* t 
dictions where all offenses are statutory and pun- 
ishments are regulated by statute, it is held that a 
court has no authority to commit for nonpayment 
of a fine in the absence of statute specifically au- 
thorizing the commitment.® 
a fine prescribes another particular method for 


~ [§ 24 


and sentenced to pay a fine, it is within the dis- 
cretion of the court to order his imprisonment un- 
til the fine is paid.% ‘ t 
person sentenced to pay a fine may be imprisoned 
for nonpayment under a general law authorizing 
imprisonment for nonpayment of fines, although 
the particular statute under which he was con- 


It is generally held that a 


no provision for enforcement of 
But in some juris- 


If a statute imposing 


defendant pay a fine may also direct 
that he be imprisoned until the fine 
is satisfied, a judgment fining defend- 
ant and directing his imprisonment 
“until said fine is paid,” is not void 
for using the word “paid” instead 
of ‘satisfied’? and does not deprive 
defendant of the right to discharge 
part of the fine by imprisonment. 
Ex p. Krouse, 148 Cal..232, 82 P 1048, 
See also Criminal Law §§ 3084-3086. 

[ec] In the Philippine Islands (1) 
the statute (Act No. 1732) now au- 
thorizes subsidiary imprisonment in 
default of payment of the fine im- 
posed. U.S. v. Gow Chiong, 23 Phil- 
ippine 138; U. S. v. Roldan, 13 Philip- 
pine 415; U. S. v. Torres, 12 Phil- 
ippine 121. (2) But under Pen. Code 
art 51, subsidiary personal liability 
on account of insolvency should not 
be imposed where the principal pen- 
alty to which the convict is sen- 
tenced is higher in the general scale 
of penalties than that of presidio 
correccional. U. S. v. Mendiola, 12 
Philippine 125. (8) Prior to the en- 
actment of Act No. 1732 (in effect 
Nov. 1, 1907), the courts of first in- 
stance had no authority to impose 
subsidiary imprisonment for failure 
to pay fines. Cruz v. Prison Direc- 
tors, 17 Philippine -269- 40; 3S. 
Servillas, 12 Philippine 12; U. S. v. 
Macasaet, 11 Philippine 447; U: S. v. 
Cortes, -% Philippine 149: U. S. v. 
Lineses, 5 Philippine 631: U. S. v. 
Hutchinson, 5 Philippine 343. (4) 
Under Act No, 292 § 4 of the Philip- 
pine commission the court is not. 
authorized to impose a subsidiary im- 
prisonment in the event of nonpay- 
ment of the fine. U. S. v. Lineses, 
supra. (5) Neither Act No. 610 of 
the Philippine commission nor No. 
652 amendatory of the former pro- 
vides for the provision of subsidiary 
imprisonment in case of nonpayment 
of the fine imposed. U. S. v. Hutch- 
inson, supra. (6) The provisions of 
the Spanish penal code in reference 
to subsidiary imprisonment have no 
application to crimes created by the 
acts of the Philippine commission. 
U.S. v. Glefonea, 5 Philippine 570. 

Where both fine and imprisonment 
are imposed see infra § 22. 
pre Smith v. State, 24 Oh, Cir. Ct. 

[a] In Arkansas a fine imposed as 
a part of the punishment for a felony 
cannot be enforced by imprisonment. | 
Cheaney y.. State, 36 Ark, 74. 

63. U. S.—Re Jackson, 96 U. S. 
727, 24 Le ed. 877; In re Teuscher, 
23_F. Cas. No. 13,846: 

Cal.—Ex p. Soto, 88 Cal. 624, 26° 
P. 530: 

Iowa.—Ex p. 
393, 28 NW 655. . 

Nebr.—Luther v. State, 85 Nebr. 
674. 124 NW 117. 

Tenn.—Hill v. State, 2 Yerg. 247. 

64, Ex p. Green, 94 Cal. 387, 29 P 
783;. Peo. v. Markham, 7 Cal. 208: 
Kettles vy. Peo., 221 Ill. 221, 77 NB 
472; Hanks v. Workman, 69 Iowa 
600, 29 NW 628; In re McCort, 52 
Kan. 18, 34 P 456. i 

65. Brown vy. State, 11 Oh. 276; 


Tuichner, 69 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 21-24] 


its enforcement the court has no authority to sen- 
tence one convicted of violating the statute to 
imprisonment for the nonpayment of the fine im- 
posed.°¢ Since a provision for forfeiture of a spe- 
cific sum is equivalent to the imposition of a fine 
for that amount, a statutory provision that one 
convicted shall ‘‘forfeit’’ a specific amount au- 
thorizes imposition of a fine and the imprisonment 
of accused until it is paid.® 

Constitutionality of imprisonment. The imprison- 
ment for the nonpayment of fines and the statutes 
providing therefor have been repeatedly held not 
to be in violation of constitutional prohibitions of 
imprisonment for debt, on the ground that a fine is 
not a debt within the meaning thereof.®® The 
authority for such imprisonment should be given 
and its duration specified by the court when the 
judgment and sentence is pronounced.®? 

[§ 22] (2) Where Both Fine and Imprison- 
ment Are Imposed. As a general rule, where the 
‘punishment for an offense is both fine and im- 
prisonment, the court may order defendant, for a 
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failure to pay the fine, to be imprisoned, and that 
such imprisonment begin after the expiration of the 
term fixed as a punishment for the crime.7? In 
some jurisdictions it is held that a statute which 
provides for imprisonment in default of payment 
of fine extends only to cases where a fine alone is 
imposed, and not to cases where both imprisonment 
and fine are specified as the punishment.’ In other 
jurisdictions, however, the application of similar 
statutes is not so limited.7? 

[§ 23] (3) Necessity of First Proceeding 
against Property. Apart from express statutory 
requirement,’* it is not a condition precedent to the 
power to imprison that an effort should have been 
made first to satisfy the fine out of the property 
of defendant.74 

[§ 24] b. Place of Confinement. As a general 
rule, where the sentence is to pay a fine and in 
default of payment to be imprisoned, the imprison- 
ment may and should be in the common jail of 
the city or county,7> rather than in the state 


Okl.—Files  v. 9 Okl.Cr! 


Bonsal y. State, 11 Oh. 72; Lougee 


Voamotate, it OheG6s: Smithiv. State; 


24 Oh. Cir. Ct. 140. Contra U.S. v. 
Robbins, 27 F. Cas. No, 16,171 (decid- 
ing a case arising in Ohio). 

66. Peo. v. Stock, 26 App. Div. 
564, 50 NYS 483 [aff 157 N. Y. 681 
mem, 51 NE 1092 mem]; Peo. v. 
Hazard, 23 Misc. 477, 52 NYS 670. 

67. Ex p. Alexander, 39 Mo. A. 108. 

68. See Constitutional Law §8§ 447, 


48. 

69. State v. Rice, 145 Minn. 359, 
177 NW 348. : 

[a] In Minnesota one sentenced 
to pay a fine in a justice court can- 
not be imprisoned to enforce pay- 
ment, unless the justice so deter- 
mines when the sentence is pro- 
nounced and therein specifies the 
duration of the confinement for non- 
payment, in view of Gen. St. (1913) 
§ 7651. State v. Rice, 145 Minn. 359, 
177 NW 348. 

70. Ariz.—Ex p. Morris, 17 Ariz. 
botppsin 155 3.299. [eit Cyck. 

Fla.—Bueno v. State, 40 Fla. 160, 
23 S 862. 

Ill.—Peo. v. Jaraslowski, 254 Ill. 
299, 98 NB 547: Berkenfield v. Peo., 
197C 1. 272, 6L NE 96 [aff 92 Til. 
A. 400]. 

Iowa.—State v. Myers, 44 Iowa 580. 

Mont.—In re Londos, 54 Mont. 418, 
170 P 1045, 1046 [cit Cyc]; State 
v. Lewis, etc., County First Judicial 
Dist. Ct., 51 Mont. 186, 149 P 958. 

N. Y.—Peo. v. Sage, 13 App. Div. 
135, 48 NYS 372 [aff 17 Misc. 712, 41 
NYS 531]; Peo. v. Sutton, 2 Silv. 
Sup. 575, 6 NYS 95. 

Okl.—Files v. State, 9 Okl. Cr. 512, 
132 P 509; Ex p. Bowes, 8 Okl. Cr. 
200, 127) P20; 

- Tex.—Dixon y. State, 2 Tex. 481. 

Wyo.—Fisher v. McDaniel, 9 Wyo. 
457, 64 P 1056, 87 AmSR 971. 

Eng.—Groenvelt’s Case, 1 Ld. 
Raym. 2138, 91 Reprint 1038. 

See State v. Hyland, 36 La. Ann. 
709; State v. Ryder, 36 La. Ann. 294 
(both holding that the word “impris- 
snment” alone and unqualified, when 
used in criminal statutes, does not 
import imprisonment at hard labor, 
and therefore when one has been 
sentenced to imprisonment at hard 
labor for a crime and to a pecuniary 
fine in addition thereto, and in de- 
fault of payment of the fine to an- 
other term of the same kind of 
imprisonment, the latter part of the 
sentence is illegal). 


Beginning of imprisonment see 
infra § 28. ~ 
‘71. Peo. v. Brown, 113 Cal. 35, 45 


81; Lowrey v. Hogue, 85 Cal, 600, 
BA 18 995; Peo. v. Hamberg, 84 Cals 
468, 24 P 298; ee Reet ay 
123885238222. overr Peo. v. 
Gisnettl, 66 Cal. 184, 4 P 10638, 1185]; 


Ex p. Neustadt, 82 Cal. 273, 23 P 124; 
In re Collins, (Cal.) 23 P 374; Peo. v. 
Velarde, (Cal. A.) 188 P 59; Peo. v. 
Kerr, 15 Cal. A. 273,114 P 584; Peo. v. 
Lopez, 17 Porto Rico 501; Peo. v. 
Vazquez, 17 Porto Rico 298; Peo. v. 
Puente, 14 Porto Rico 109; Reese v. 
Olsen, 44 Utah 318, 139 P 941; Rob- 
erts v. Howells, 22 Utah 389, 62, P 
892. See Ex p. Lewis, 10 Utah 47, 
41 P 1077 (where the court has 
prescribed the maximum term of im- 
prisonment there can be no imprison- 
ment for the nonpayment of the fine). 

[a] The statute “was not intended 
to apply to judgments where both 
fine and imprisonment were imposed, 
but it does apply where there is 
no express judgment of imprison- 
ment. In other words, if there is a 
judgment of imprisonment and a 
judgment of fine, then the fine is not 
enforceable by imprisonment,” and, 
“where a judgment of imprisonment 
has been rendered and also a judg- 
ment of fine, there can be no im- 
prisonment to satisfy the fine.” Rob- 
erts v. Howells, '22 Utah 389, 392, 
394, 62 P 892 [quot Reese v. Olsen, 
44 Utah 318, 320, 139 P 941]. 

[b] Reason for rule.—‘‘The degra- 
dation and punishment by imprison- 
ment are greater than that by fine. 
Such a judgment would be. exces- 
sive in that it would impose impris- 
onment for the non-payment of a 
debt or fine due the state after the 
right to punish by imprisonment had 
been exhausted. In such a case the 
state must resort to its execution 
for the collection of its fine, as in a 
case at law.” Roberts v. Howells, 22 
Utah 389, 398, 62 P 892. 

{e] Rule criticized.—‘‘In Califor- 
nia and Utah the applications have 
been prosecuted successfully. Thé 
decision in each state takes no notice 
of the common-law powers of a court 
of general jurisdiction, but grants re- 
lief solely upon the ground that the 
statutes do not expressly authorize 
imprisonment to satisfy the fine, 
when the fine is accompanied by a 
definite term of imprisonment as a 
part of the punishment.... The de- 
cided weight of authority and the 
better reasoning hold to the contrary 
conclusion, which I think should be 
adopted in this state.” In re Londos, 
54 Mont. 418, 420, 170 P 1045. 


72, Ariz.—Ex p. Morris, 17 Ariz. 
587, 155 P 299 (well considered 
case). 

Tda.—State v. Goodrich, 196 P 


1043: State v. Anderson, 31 Ida. 514, 
24. 
it v, Sannerud, 38 Minn. 
229, 36 NW 447; State v, Olson, 38 
Minn. 150, 36 NW 446. 
Mont.—in re Londos, 54 Mont. 418, 
170 P 1045. 


State, 
512, 132 P 509; Ex p. Bowes, 8 Okl. 
Cr. 201, 127 P20; 

See Ex p. Dockery, 38 Tex. Cr. 
293, 42 SW 599 (imprisonment for 
nonpayment of fine is not a part 
of' a term of imprisonment or 
labor which is given in addition to 
the fine, and therefore a provision 
that the convict shall be credited 
with a certain sum on his fine for 
each day’s imprisonment ‘or labor, 
and that in no event shall he be 
required to work out his fine for 
more than a year, has no application 
to the term of imprisonment imposed 
with his fine). 

[a] “The direct language of the 
statute is that ‘a judgment that the 
defendant pay a fine may also direct 
that he is imprisoned until the fine 
be satisfied.’ The expression does 
not import that imprisonment may 
not be imrosed in default of payment 
of fine in cases where the court may 
or must also inflict a jail sentence. 
Nor do I think it requires such a 
construction.” Per Ross, C. J., in Ex 
io atk 1%) Ariz? (537% (640; 255 9P 

[b] For example, a sentence to. 
imprisonment in the county jail for 
thirty days, and for the payment of 
a fine of seventy-five dollars and 
costs, and to stand committed to the 
county jail until such fine and costs 
should be paid, not exceeding thirty 
days in addition to the thirty days’ 
imprisonment, was held legal. State 
v. Sannerud, 38 Minn. 229, 36 NW 
447: State v. Olson, 38 Minn. 150, 36 
NW 446. 

73. Sheldon v. Hill, 33 Mich. 171; 
Peo. v. Rochester, 8 NYSt 291. 

[a] In Canada the statutes au- 
thorize the court, in certain cases 
where a fine has been imposed and 
not paid, to issue a warrant of dis- 
tress, and at the return, if not suffi- 
cient goods, to commit defendant to 
jail. Reg. v. Galbraith, 6 Man. 14; 
Reg. v. Blakely, 6 Ont. Pr. 244. 

74, Ill.—In re Bollig, 31 Ill. 88. 

Iowa.—Hlsner v. Shrigley, 80 Iowa 
30, 45 NW 393. 

Ky.—Faris v. Com., 3 B. Mon. 79. 

Ss. C.—Atty.-Gen v. Baker, 30 S. C. 


Eg. 521. 

Va.—Shiflett v. Com., 90 Va. 386, 18 
SE 838. 

Ont:—Arnott v. Bradly, 23 U. €. 
Care int 


75. Ala.—Perry v. State, 149 Ala. 
40, 48 S 18. 

Cal_—Ex p. Halsted, 89 Cal. 471, 
26 P 961; In re Montijo, 26 P 961. 

Colo.—Saner v. Peo., 17:Colo. A. 
80%, 69 LP 77.6: 

Fla.—Enson v. State, 58 Fla. 37, 
50 S 948, 138 AmSR 92, 18 AnnCas 
940: Douglass v. State, 53 Fla. 27, 
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prison.”® But it has been held, under a statute au- 
thorizing imprisonment for the nonpayment of a 
fine, that if the primary punishment includes a term 
of imprisonment in the state prison, the convict may 
be required to serve out his fine in the same insti- 
tution and need not be transferred to a county 


jail for this purpose.” 
[§ 25] «. 
General. 


ment of the fine.7§ 


43 S 424; Thompson vy. State, 52 Fla. 
113, 41 S 899; Dean y. State, 41 Fla. 
291, 26 S 688, 79 AmSR 186; Eggart 
v. State, 40 Fla. 527, 25 S 144; Bueno 
v. State, 40 Fla. 160, 23 S 862. 

Minn.—State v. Framness, 43 Minn. 
490, 45 NW 1098. 

N. Y.—Merkee_ v. 13 
Hun 157. 

[a] “City workhouse.”—A work- 
house erected by a county and city 
jointly is a “city workhouse,” within 
the meaning of a statute which pro- 
vides that, upon a judgment for a 
fine issued by a city court, a capias 
may issue, requiring the imprison- 
ment of defendant in the “city work- 
house,” if there is one. Hopkinsville 
v. Boyd, 101 Ky. 664, 42 SW 350, 19 
KyL 876. 

Place of imprisonment generally 
see Criminal Law §§ 3240-3246. 

76. Cheaney v. State, 36 Ark. 74; 
Ex p. Wadleigh, 82 Cal. 518, 23 P 190; 
Ex p. Middleton, (Cal.) 20 P 684; 
Ex p. Arras, 78 Cal. 304, 20 P 683. 
See Ex p. Tani, 29 Nev. 385, 91 P 137, 
13 LRANS 518 (where the sentence 
was erroneous only in that it di- 
rected imprisonment in the _ state 
prison for nonpayment of a fine in- 
stead of in the county jail, and on 
habeas corpus proceedings it was 
held that such direction as to the 
place of imprisonment might be re- 
jected as surplusage, and did not 
vitiate the entire sentence). 


Rochester, 


77. Peo. v. Sage, 13 App. Div. 135, 
43 NYS 3872 [rev 17 Mise. 712, 41 
NYS 531] (Code Cr. Proc. § 488, 


which provides that, where the judg- 
ment is imprisonment in the county 
jail or fine and imprisonment until 
it is paid, “the judgment must be 
executed by the sheriff of the county” 
in which conviction was had, applies 
only to cases where fine or fine and 
imprisonment in the county jail is 
the only penalty imposed). 

78. Hathcock v. State, 88 Ga. 91, 
13 SE 959; Brock v. State, 22 Ga. 98. 
But see Brownbridge v. Peo., 38 Mich. 
751 (holding that a sentence impos- 
ing imprisonment for nonpayment of 
fine is bad if it does not provide that 
the imprisonment shall have a defi- 
nite outside limit, and shall end as 
much earlier as the fine is paid). 

Definiteness of sentence generally 
see Criminal Law § 3078 et seq. 

79. Morgan v. State, 47 Ala. 34; 
Ex p.’ Peacock, 25 Fla. 478, 6 S 473; 
Ex p. Bryant, 24 Fla. 278, 4 S 854, 
12 AmSR 200; In re Newton, 39 Nebr. 
757, 58 NW 4386; In re Beall, 26 Oh. 
St. 195. i Se aes? 

80. Ex p. Peacock, 25 Fla. 478, 6 
S 478; Ex p. Bryant, 24 Fla. 278, 4S 
854, 12 AmSR 200. 

g1. Ala—Ex p. Russellville, 95 
Ala, 19, 11 S 18; Culpepper v. Adams, 
1 Ala. Al 586,955 81325. 

Ark.—State v. Barnes, 37 Ark. 448. 

Cal.—Peo. v. Brown, 113 Cal. 35, 45 
P 181; Ex p. Noble, 96 Cal. 362, 31 P 
224: Ex p. Soto, 88 Cal. 624, 26 P 530; 


Duration of Imprisonment—(1) In 
In the absence of a statute limiting the 
duration of the imprisonment to enforce the pay- 
ment of a fine, it seems that the convict may be 
imprisoned for an unlimited time in default of pay- 
A constitutional provision for- 
bidding indefinite imprisonment is not violated by 
a sentence imposing a fine and directing the com- 
mitment of defendant until it is paid,” for the 
reason that the punishment is the fine, and the 
committing to custody is only a means of its en- 
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forcement.®° 


[§_26] 


tial Payment. 


Ex p. Erdmann, 88 Cal, 579, 26 P 
372; Ex p. Casey, 85 Cal. 86, 24 P 
599; Ex p. Ellis, 54 Cal. 204; EXx -p. 
Kelly, 28 Cal. 414; Peo. vy. Markham, 
7 Cal. 208; Robbins’ App., 27 Cal. A. 
ye) Geeiiisii ly ea be 

Fla.—Hggart vy. State, 40 Fla. 527, 
25 S 144; Bueno vy, State, 40 Fla. 160, 
23 S 862; Roberts v. State, 30 Fla. 
82, 11 S 5386; Ex p, Pells, 28 Fla. 67, 
9 S 833; Ex p. Peacock, 25 Fla. 478, 
6 S 881. 
sega cae Vel OLD avnn wih Lilley 

lowa.—Elsner y. Shrigley, 80 Iowa 
30, 45 NW 392; State v. Boynton, 75 
Iowa 753, 88 NW 505; Ex p. Tuich- 
ner, 69 Iowa 393,28 NW 655; State 
v. Myers, 44 Iowa 580; State y. Jor- 
dan, 39 Iowa 887; In re Curley, 34 
Iowa 184. 

Ky.—Rowe v. Reneer, 99 SW 250, 
30 KyL 545; Com. vy. Norton, 96 Ky. 
386, 29 SW 134, 16 Kyl 478; Berry 
v. Sheehan, 87 Ky. 434, 9 SW 286, 10 


KyL 426; Berry vy. Brislan, 86 Ky. 
5, 4 SW 794, 9 KyL 223. 
La.—State v. Prince, 42 La. Ann, 


817, 8 S 591; State v. Markham, 15 
La. Ann. 498; State vy. Butman, 15 La. 
Ann, 166. 

Me.—Gurney v. Tufts, 37 Me. 130, 
58 AmD 777. 

i eenedaa gigs v. Nordstrom, 178 NW 
1 


Miss.—Ex p. McInnis, 98 Miss. 773, 
54 S 260. 

Pasa aa Louis v. Karr, 85 Mo. A. 

Mont.—Petelin vy.’ 29 
Mont, 466, 75 P 82. 

Nebr.—In re Newton, 39 Nebr. 757, 
58 NW 436. 

N. M.—In re Roe Chung, 9 N. M. 
130;;49.P 952. 

N. Y.—Peo. v. Jeratino, 62 Misc. 
587, 116 NYS 1121; In re Sweatman, 
1 Cow. 144; Matter of Hoffman, 1 
N. Y. Cr. 484. 

Okl.—Ex p. Steed, 6 Okl. Cr. 183, 
LIV 887, 

Or.—Ex p. McGee, 33 Or. 165, 54 
P1091. 

Pa.—Mertz’s Case, 8 Watts & S. 
374; Johnson’s Pet., 2 Pa. Dist. 700. 

Porto Rico.—Peo. v. Villaveitia, 26 
Porto Rico 344; Peo. v. Collazo, 
20 Porto Rico 190; Peo. v. Daniel, 17 
Porto, Ricowels shee pos. Colons. 213 
Porto Rico 283; Peo. v. Del Toro, 
13 Porto Rico 218; Peo. v. Laviosa, 
13 Porto Rico 203; Peo, v. Torres, 13 
Porto Rico 201; Peo. v. Paz, 13 Porto 
Rico 178; Peo. v. Maiz, 13 Porto Rico 
45; Peo. v. Diaz, 12 Porto Rico 301; 
Ex p. Nazario, 8 Porto Rico 473. 

Tex.—Ex p. Chapman, 82 Tex. Cr. 
119, 198 SW 575; Ex p. Hunt, 28 Tex, 
A. 361, 13 SW 145. 

Utah.—Roberts y. Howells, 22 Utah 
389, 62 P 892. 

Va.—Com, v. Webster, 8 Gratt, (49 
Va.) 702. 

Wis.—Starry v. State, 115 Wis. 50 
90 NW 1014; 
Wis. 680, 11 NW 427 


Kennedy, 


Bonneville v. State, 53 
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Statutes authorizing imprisonment 
for nonpayment of a fine usually impose limita- 
tions upon the term of imprisonment.*! 
thorities hold that the term of imprisonment for 
the nonpayment of a fine is not limited by statutes 
prescribing a maximum period as punishment for 
the offense,*? but other authorities seem to hold the 
contrary view,®* and there are statutes expressly 
providing that the term of imprisonment for the 
nonpayment of a fine cannot exceed the limit for 
which defendant might be sentenced to imprison- 
ment for the offense.** 

(2) Reduction of Imprisonment by Par- 
In some jurisdictions it is held that 
one committed for nonpayment of a fine must re- 
main in custody for the whole of the term fixed 
in the sentence, unless the whele fine is sooner 
paid;8> but in other jurisdictions, where the im- 


Some au- 


Wyo.—Fisher v. McDaniel, 9 Wyo. 
457, 64/P 1056, 87 AmSR 971. : 

See In re Greenwald, 77 Fed. 590 
(Rev. St. -§ 1042 impliedly author- 
izes imprisonment of a defendant 
sentenced to pay a fine until such 
fine is paid, but there is nothing to 
indicate that such imprisonment can 
be extended beyond the maximum 
term of imprisonment for the offense). 

[a] Discretion.—(1) Under some 
statutes specifying that alternative 
imprisonment at the rate of one 
day for each half dollar of the sum 
of the fine shall be imposed by cer- 
tain courts, no discretion is granted 
to the court to shorten the term of 
imprisonment. Peo. v. Torres, 13 
Porto Rico 201. (2) However, there 
are statutes in the same jurisdictions 
giving to certain other courts discre- 
tion in fixing the term of imprison- 
ment as an aiternative for the non- 
payment of a fine. Peo. vy. Torres, 
13 Porto Rico 201. . 

[b] Meaning of “month.”—(1) Un- 
der a statute providing that in de- 
fault of payment of a fine and if. 
sufficient distress cannot be found, 
the offender may be imprisoned for 
any period not exceeding three 
months, a conviction providing for 
an imprisonment for ninety days in 
default of payment of or sufficient 
distress for the fine imposed is bad, 
because ninety days may ssibly be 
more than three calendae months. 
Reg. v. Gavin, (N. S.) 1 CanCrCas 
59. (2) The meaning of “month’’ 
when used to measure term of im- 
prisonment generally see Criminal 
Law § 3239. 

{[c] In Minnesota under L. (1919) 
e 455 § 25, the period of commitment 
for nonpayment of the fine cannot ex- - 
ceed the limit of imprisonment pre- 
scribed by the statute. State v. Nord- 
strom, 178 NW 164. 

82. State v. Peterson, 38 Minn. 
143, 36 NW 443 [dist Mims y. State, 
26 Minn. 494, 5 NW- 369];‘Peo. v. 
Sage, 13 App. Div. 135, 48 NYS 372 
[aff_17 Mise. 712, 41 NYS 531]; Peo. 
v. Sutton, 2 Silv. Sup..575, 6 NYS 
95; Ex p. McGee, 33 Or. 165, 54 P 


1091. t 
Brownbridge v. Peo., 38 Mich. 
751; Howard v. Peo., 3 Mich. 207; 
Logan y. Steadman, 47 Utah 611, 155 
P 445. See Ex p. Lewis, 10 Utah 
47, 41 P 1077 (where the court has 
prescribed the maximum term of im- 
prisonment there can be no imprison- 
ean for the nonpayment of the 
ne). 
84. Ex p. Morris, 17 Ariz. 537, 155 
P 299; Reg. v. Gavin, (N. S.) 1 CanCr 


Cas 59. 

« [a] In California (1) a statute to 
that effect has been enacted. Ex p. 
Erdmann, 88 Cal. 579, 26 P 372. (2) 
The earlier rule was to the contrary. 
Ex p. Casey, 85 Cal. 36, 24 P 599; 
Ex p. Kelly, 28 Cal. 414 


85. Galles v. Wilcox, 68 Iowa 664, 
27 NW 816. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 26-30] 
prisonment operates as a satisfaction of the fine 
ata certain rate per day, the prisoner may at 
any time pay the sum remaining unsatisfied and 
claim his discharge.*¢ 
rate at which such imprisonment shall serve to dis- 
charge the fine.8? ~ 

[§ 27] (3) Deduction of Time during Unau- 
_ thorized Release. Where one sentenced to impris- 
onment for the nonpayment of a fine is released by 
the officer without authority, the time of his ab- 
sence cannot be corisidered as spent in imprisonment 
in satisfaction of the judgment.%® 

[§ 28] d. Time of Commitment and Suspension 
of Sentence. When a person may be sentenced to 
pay a fine and also to be imprisoned as a punish- 
ment, the term of imprisonment for the enforcement 
of the fine will begin after the expiration of the 
term of imprisonment inflicted as a punishment.®® 
It has been held that, while a court should immedi- 
ately commit a defendant to imprisonment on fail- 
ure to pay a fine imposed, yet if the court extends 
indulgence to him by giving him time in which to 
pay, a mittimus subsequently issued is not void.9° 
However, it has also been held that a court has no 
power to suspend execution of a sentence except 
as incident to a writ of error or some other legal 
ground,®! and having sentenced a defendant to pay 
a fine and to stand committed until it was paid 
or, in default of payment, until the expiration of 
a prescribed period, the term of imprisonment on 
failure to pay the fine commences at once;°? and 
that if the court without legal cause suspends exe- 
eution of the sentence until further order, and no 
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Some statutes prescribe the - 


[Ba @na!) “tet 


further order is made until after the expiration of 
the period, defendant cannot thereafter be com- 
mitted, although the fine remains unpaid.% 

[§ 29] e. Discharge from Imprisonment— (1) 
In General. As a general rule defendant is entitled 
to his discharge when the amount of the fine has’ 
been fully paid;®** when the fine has been re- 
mitted by the proper authority;9®> when defendant 
has remained in custody the length of time required 
by law to satisfy the amount of the judgment;%* or 
when he has satisfied the judgment against him by 
complying with such statutory provisions as are 
in force, to enable him to avoid imprisonment.%7 

Excessive fees. It has been held that a discharge 
cannot be predicated upon the inclusion of excessive 
fees,°* but that defendant will be left to his civil 
remedy if the fees are,too large.°? ") 

Where a prisoner is conditionally discharged it 
has been held that he may be imprisoned upon fail- 
ure to comply with the conditions. 

[§ 30] (2) Inability to Pay. Under the the- 
ory that a fine is not a debt but a punishment for 
crime,” a person in confinement under execution for 
the nonpayment of a fine imposed in a criminal 
proceeding is not entitled to the benefit of general 
acts passed for the relief of insolvent debtors,? 
unless such acts expressly include persons impris- 
oned for nonpayment of fines;* but where the action 
to enforce the fine is a qui tam action to recover 
a penalty, civil in its nature and not criminal, it 
has been held that defendant is entitled to the bene- 
fit of relief under insolvent debtors’ acts.4% Stat- 
utes in many jurisdictions, however, make special 


86. Ex p. Riley, 142 Cal. 124; 75 
P 665; Ex p. Casey, 85 Cal. 36, 24 P 
599; Ex p. Chin Yan, 60 Cal. 78; Ex 
p. Kelly, 28 Cal. 414. But see Ex p. 
Harrison, 63 Cal. 299 (holding that a 
party held in custody by a commit- 
ment upon a judgment for fine and 
eosts and imprisoned under the pro- 
visions of Pen. Code § 330 has no 
right to his déscharge at any time 
within the term of his imprisonment 
without first paying in money the 
judgment against him). 

87. Ex p. Casey, 85 Cal. 36, 24 P 
599; Ex p. Baldwin, 60 Cal. 432; Ex-p. 
Ellis, 54 Cal. 204; State v. Boynton, 
75 Iowa 753, 28 NW 505; Galles v. 
Wilcox, 68 Iowa 664, 27 NW 816: Peo. 
vy. Riseley, 38 Hun 280, 4 N. Y. Cr. 
199: State v. Merry, 20 N. D. 337, 127 
NW 83; Ex p. Anderson, 34 Tex. Cr. 
14, 28 SW 807; Ex p. Hunt, 28 Tex. 
A. 361, 13 SW 145. 

88. Ex p. Vanze, 90 Cal. 208, 27 
P 209, 13 LRA 574. 

39. Fla—Bueno vy. State, 40 Fla. 
160, 23 S 862. 

Tll.—Berkenfield v. Peo., 191 Ill. 
272, 61 NE 96 [aff 92 Ill. A. 400]. 

Ind.—Ex p. Tongate, 31 Ind. 370. 

Jowa.—State v. Myers, 44 Iowa 580. 

La,—State v. Hyland, 36 La. Ann. 
709; State v. Ryder, 36 La. Ann. 294. 

Mass.—Gannon y. Adams, 8 Gray 


395. j 
N. Y.—Peo. v. Sage, 13 App. Div. 
135, 43 NYS 372, 12.N. Y. Cr. 200 [aff 
on this point 17 Misc. 712, 41 NYS 
5311; Peo. v. Sutton, 2 Silv. Sup. 575, 

NYS 95. 

‘ Okl.—Files v. State, 9 Okl. Cr. 512, 
P 509. 
AS ier tot. v. Long, 5 Binn, 489. 5 

Wyo.—Fisher v. McDaniel, 9 Wwyo. 
457, 64 P 1056, 87 AmSR 971. 

Eng.—Groenvelt’s Case, 1 Ld. 

Raym. 213, 91 Reprint 1038. 

/ Power of writ to fix beginning of 

imprisonment see supra § 22. 

90. McLaughlin v. Etchison, 127 
Ind. 474, 27 NE 152, 22 AmSR 658. 
See also In re Shaw, 31 Minn. 44, 16 
Nw 461 (the commitment .may be 
issued at any time while the judg- 
ment stands unexecuted, except dur- 


print 117. 


ing the pendency of an appeal). 

91. In re Webb, 89 Wis. 354, 62 
NW 177, 46 AmMSR 846, 27 LRA 356. 

Suspension of sentence generally 
see Criminal Law §§ 3041-3050. 

92. In re Webb, 89 Wis. 354, 62 
NW 177, 46 AmSR 846, 27 LRA 356. 

93. In re Webb, 89 Wis. 354, 62 
NW 177, 46 AmSR 846, 27 LRA 356. 

94, See infra § 31. 

95. Spradley v. State, 23 Tex. Civ. 
A. 20, 56 SW 114; Ex p. Cook, 80 Tex. 
Cro eT, - V8Ss_ SW 979. 


96. Hx’ p. Colon, 13 Porto Rico 
283; Ex p. Nazario, 8 Porto Rico 
473; Spradley v. State, 23 Tex. Civ. 


A. 20, 56 SW 114; Ex p. Chapman, 
82 Tex. Cr. 119, 198 SW 575; Ex p. 
Cook, 80 ‘Tex:' Cr, '77,'.188 ‘SW 979; 
Ex p. Woodroe, 51 Tex. Cr. 158, 101 
SW 226: Ex p. Reeves, 41 Tex. Cr. 
266, 53 SW 1022. 

97. Ark.—State  v. 
Ark. 132, 23 SW 792. 

Ga.—Gordon vy. Johnson, 126 Ga. 
584, 55 SH 489. 

Ind.—Dinckerlocker vy. Marsh, 75 
Ind, 548. , 

Ky.—Com. v. Merrigan, 8 Bush 131, 

N. C.—State v. Cooley, 80 N.C. 398, 

Tenn.—Hamilton v. State, 9 Baxt. 
SOD. 

[a] Imprisonment after replevy. 
—When a defendant. has taken ad- 
vantage of an act which provides 
that “when the defendant is adjudged 
to pay any fine and costs, the court 
shall order him to be committed to 
the jail of the county until the same 
are paid or replevied,” by replevying 
the judgment against him, the right 
to imprison him ceases. Dincker- 
locker v, Marsh, 75 Ind. 548, 551. 

Inability to pay see infra § 30. 


Piggues, 58 


98. Rex v. Berrigan, (N. 8S.) 17 
CanCrCas 329. | 
99. Rex v. Berrigan, (N. S.) 17 


CanCrCas 329. 

1. In re Boyd, 34 Kan. 570, 9 P 
240. 

2. State v. Manuel, 20 N. C. 144; 
Rex v. Norris, 4 Burr, 2142, 98 Re- 
And see Debt § 7. 

3. State v. Manuel, 20 N. C, 144; 
Com. v. Chapman, 1 Va. Cas. (3 Va.) 


138 (decided prior to the passage of 

a statute providing that persons im- 

prisoned for fines may take the oath 

of insolvency and thereupon be dis- 
charged); Rex v. Norris, 4 Burr. 
eri Reprint: 1175. 1. Chitty7Craii 

p ‘ 

Be Ark.—-Edwards v. State, 22 Ark. 
N. Y.—In re Sweatman, 1 Cow. 144. 
Oh.—Ex p. Scott, 19 Oh. St. 581. 

Ss. C.—Atty.-Gen. v. Baker, 30 S. C. 
Eq. 521. 

Tenn.—Cagle v. State, 6 Humphr. 
391; Rogers v. State, 5 Yerg. 368; 
Hill v. State, 2 Yerg. 247. 

Va.—Com. v. Webster, 8 Gratt. (49 
Va.) 702. 

Constitutionality of statutes. 

—The act of Febr. 1, 1853, giving to 

parties imprisoned for nonpayment 

of fines the benefit of laws for the 
relief of insolvent debtors, and au- 


‘thorizing their discharge as _ such, 


was held not to be an attempt to 
place the pardoning power in hands 
other than those of the governor of 
the state. It is merely a modification 
of penalties presecriked for certain 
offenses, and is not in conflict with 
the constitution. Ex p. Scott, 19 Oh. 
St. 581. 

{b] Prison bounds.—The act of 
1788, providing that ‘‘all prisoners in 
execution on any civil process” shall 
be entitled to the benefit of prison 
bounds, has been construed to include 
a prisoner in custody under a capias 
ad satisfaciendum for a fine and the 
costs of prosecution. Atty.-Gen. v. 
Baker, 30 S. C. Hq. 521. But see 
State v. Gee, 1 S. C. L. 163 (holding 
that a person committed for the non- 
payment of a fine is not entitled to 
the privilege of prison bounds). 

[ec] Enforcement of privilege.— 
Where a person in charge of a prise 
oner refuses to take him before the 
commissioner of insolvency to pro- 
cure his discharge under the pro- 
visions of the statute, the more 
convenient and appropriate remedy is 
by. mandamus and not by habeas 
corpus. Ex p. Scott, 19 Oh. St. 581. 

44%. Brophy v. Perth Amboy, 44 
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provision for the discharge of one imprisoned for 
nonpayment of a fine, upon compliance with certain 
It is no ground for a refusal 
to discharge a defendant who is unable to pay the . 
fine that some of defendant’s friends are able to 
pay it,® or that defendant may at some indefinite 
time do so if he is kept in prison.’ 
statutes require an application® to the court in 
which the conviction took place;® and an affidavit 
as to defendant’s inability to pay.?° 

[§ 31] (38) Payment as Ground for Discharge.!! 
The prisoner is entitled to his discharge from im- 
prisonment for the nonpayment of a fine upon pay- 
ment of such fine to the proper authorities.1? 
proper tender of the fine to an officer authorized 
to accept it1* entitles defendant to his discharge 
It seems that where se- 
curity is accepted in lieu of payment as provided 


specified conditions.® 


from further custody.14 


N. J. L. 217 [rev 48 N. J. L. 5891. 

Discharge of poor debtors see Exe- 
cutions §§ 1184-1218. be 

“Fine” and “penalty” distinguished 
see supra § 3. 

5. Colo.—Tate vy. Peo., 25 Colo. 
335, 53 P 1050. 

onn.—Riley v. State, 16 Conn, 47. 


D. C.—U. S. v. Mills, 11 App. 500; 
Ex p. Norvell, 20 D. C. 348. 
eerie p. Pells, 28 Fla. 67, 9 S 


Ga.—Shiver vy. State, 23 Ga. 230. 

Ill.— Peo. vy. Windes, 283 Ill. 251, 
119 NE 297; Peo. v. Jaraslowski, 254 
Ill. 299, 98 NE 547; Peo. v. Foster, 
104 111. 156; Ex p. Bolling, 31 Ill. 88; 
Rankin v. Beaird, 1 Ill. 163; Peo. 
v. Hexton, 202 Ill. A. 414. 

Ind.—Peed v. Brewster, 168 Ind. 
61, 79 NE 1039. 

Iowa.—Hanks v. Workman, 69 Iowa 
600, 29 NW 628; State v. Anwerda, 
40 Iowa 151; In re Jordan, 39 Iowa 
394; State v. Peck, 37 Towa 342; In 
re Curley, 34 Iowa 184; State v. Van 
Vieet, 23 Iowa 168. 

3 Kan,—In re Boyd, 34 Kan. 570, 9 P 

40. 

La.—State v. Judge Fourth Dist. 
Ct., 45 La. Ann, 948, 13 S 196. 

Me.—Bates v. Butler, 46 Me. 387. 

Mass.—Gannon vy. Adams, 8 Gray 
395; Harris v. Com., 23 Pick. 280. 

Nebr.—In re Newton, 39 Nebr. 757, 
58 NW 436. 

N. H.—In re Siskin, 68 N. H. 389; 
State v. Robinson, 17 N. H. 263; 
Strafford County v. Jackson, 14 N. H. 
16. 


N. C.—State v. Burton, 113 N. C. 
655, 18 SE 657; State v. Williams, 97 
N. C. 414, 2 SE 370; State v. Mc- 
Neely, 92 N. C. 829; State v. Davis, 
82 N. C. 610; State v. McClure, 61 N. 
C. 491; State v. Manuel, 20 N. C. 144. 

Oh.— Ex p. Scott, 19 Oh. St. 581; In 
re McAdams, 21 Oh. Cir. Ct. 450, 11 
Oh. Cir. Dec. 780; In re Moore, 14 Oh. 
CirnCt. 2375 7) Oh. Cir. Dee: 5175. bx 
p. Mullaney, 10 OhS&CP 419, 8 Oh 
NP 49. 

Pa.—Schuylkill County v. Reif- 
snyder, 46 Pa. 446; Com. v. Long, 5 
Binn. 489; Johnson’s Pet., 2 Pa. Dist. 
700, 13 Pa. Co. 170; Com. v. Carey, 
2 Pa. Co. 293; Feehan’s Case, Bright- 
Com. v. Heiffer, 2 Woodw. 


Dixon v. State, 2 Tex. 481; 
Clayton; 51+.Tex. Cr. 553, 
630; Ex p. Biela, 46 Tex. Cr. 487, 
81 SW 739; Ex p. Rodriguez, 45 Tex. 
Cr. 76, 73 SW 1050; Ex p. Reeves, 41 
Tex. Cr. 266, 53 SW 1022; Ex p. Hall, 
34 Tex. Cr. 617, 31 SW 640; Ex p. 
Taylor, 34 Tex. Cr. 273,-30 SW 230; 
Ex p. Richmond, 34 Tex. Cr. 112, 29 
Sw 471; Ex p. Hunt, 28 Tex. A. 361, 
18 SW 145; Childers v. State, 25 Tex. 
A. 658, 8 SW 928; Ex p, Bogle, 20 Tex. 
A, 127; Ex p, Godfrey, 11 Tex. A. 34. 

Va.—Wilkerson v. Allan, 23 Gratt. 
(64 Va.) 10. ’ 

Wis.—Manitowoe County v. Sulli- 
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by statute, defendant cannot be rearrested upon 
failure to collect the fine in an action on the 
So also it has been held that where a 
sheriff releases a prisoner and takes the promise 
of another to pay the fine, he cannot afterward 
hold defendant or arrest him for not paying fine. 
(4) Improper Discharge or Escape. 
a prisoner, after being fined and ordered into eus- 
tody, escapes before his term of imprisonment ex- 
pires, with or without the consent of the officer into 
whose custody he has been placed, he is not thereby 
legally set at liberty and may be retaken and im- 


security.!® 


Ordinarily the [§ 32] 


prisoned.*7 


A [§ 33] f. 


van, 51 Wis. 115, 8 NW 12. 

[a] Necessity of proving inabil- 
ity to labor.—Under some statutes 
one cannot be discharged without 


‘proof not only of inability to pay 


but also of inability to labor. Peo. 
v. Windes, 283 Ill. 251, 119 NE 297; 
Peo. v. Jaraslowski, 254 Ill. 299, 98 
NE 547. 

[b] Discharge before expiration 
of cumulative imprisonment.—W hen 
a defendant is sentenced to imprison- 
ment in addition to the payment of 
fine, he cannot be discharged from 
the imprisonment for the enforce- 
ment of the fine until the expiration 
of the imprisonment which is im- 
posed as a punishment. Peo, v. Fos- 
ter, 104 Ill. 156; Ex p. Tongate, 31 
Ind. 370; Gannon vy. Adams, 8 Gray 
(Mass.) 395. 

{c] Shortening imprisonment.— 
The statutes in some jurisdictions 
provide, or at times have provided, 
that the court may fix such a limit 
to the period of imprisonment as it 
may deem proper upon satisfactory 
proof of the inability of defendant 
to pay the fine. Luckey. v. State, 14 


Tex. 400. 
TAO e Cia Ct: 


6 In re Moore, 
237, 7 On: ‘Cir, Dee: 575. 

7. In re Moore, 14: Oh. Cir. Ct. 
237, 7 Oh. Cir. Dec. 575. 

8. Peo. v. Windes, 283 Ill. 251, 119 
NE 297. 

9. Peo. v. Windes, 283 Ill. 251, 119 
NE 297. 

10. Ex p. Rodriquez, 45 Tex. Cr. 
76, 73 SW 1050; Ex p. Jones, 38 Tex. 
Cr. 142, 41 SW 626. 

11. Reduction of imprisonment by 
partial payment see supra § 26. 

12. Ga—Gordan v. Johnson, 126 
Ga. 584, 55 SE 489; Broomhead v. 
Chisolm, 47 Ga. 390. 

Ky.—Com. v. Wilson, 3 KyL 1777. 

Miss.—Odom v. State, 58 S 145. 
oes ae igs: Vv. ‘Metter, 1'9.-Pa> Dist: 
set C.—State v. Smith, 10 S. G. L. 


Tex.—Ex p. Cook, 80 Tex. Cr. 77, 
188 SW 979; Spradley v. State, 23 
Tex. Civ. A. 20, 56 SW 114. 

[a] Necessity of paying costs in 
addition to fine.—It has been held 
that where there is a judgment for 
fine and costs, defendant is not en- 
titled to his discharge upon wpay- 
ment of the fine only but the "costs 
must also be paid. In re Landreth, 
cea 147, 40 P 285. See also Costs 

Cross references: 

Necessity of order of court see Pris- 

ons [238 Cyc 331, 338]. 

Payment of fine as affecting right of 

appeal see Criminal Law § 3323. 
Time of payment see supra § 14. 

13. See supra § 15. 

14. Abram y. Maples, 10 Ga. A. 
137, 72 SE 932; Rex v. Colohan, 14 
Ont. L. 379, 9 OntWR 661. 

15. Hamilton y. State, 9 Baxt. 
(Tenn.) 355, 356. 


‘ [§§ 30-33 


If 


Imprisonment as Discharging Fine. 
Undergoing imprisonment for nonpayment of a fine 
does not in most jurisdictions operate to relieve 
defendant of his liability for the payment of the 
fine.1® However, provisions are generally made for 


“The Code authorized the court to 
imprison, if fine and costs were not 
paid or security given; but when se- 
curity is accepted by the court and 
defendant discharged, there being no 
fraud practices, the remedy is upon 
the bond or recognizance for the fine 
and costs, and judgment thereon and 
the execution.” Hamilton v. State, 
supra. 

Issuance of capias pro fine after 
acceptance of security for fine see 
supra § 19. 

16. Russell v. Tatum, 104 Ga. 332, 
333, 30 SH 812; Williams v. Mize, 72 
Ga. 129; Howard vy. Tucker, 12 Ga. 
A. 353,77 SE 191. | 

“The sheriff treated the. under- 
taking of the third person as pay- 
ment of the fine. This transaction 
was perfectly lawful, and the judg- 
ment of the court was thus satis- 
fied, the sheriff becoming liable for 
the payment of the fine if the per- 
son with whom he contracted failed 
to pay.” Russell v. Tatum, supra. 

[a] Postdated check.—It has been 
heJd immaterial that the sheriff re- 
ceived from the third person a post- 
dated check in payment of the fine. 
Howard v. Tucker, 12 Ga. A. 353, 77 
SE 191. 

Liability of sheriff s2e Sheriffs and 
Constables [35 Cyc 1735]; Prisons 
[32 Cye 342]. 

17. Kan.—In re Landreth, 55 Kan. 
147, 40 : 


40 P 285 
Miss.—Ex p. Grayson, 104 Miss. 
80 N. C 


242, 61 S 306. 
N. C.—State v. Cooley, i 5 

398; State v. McClure, 61 N. C. 491; 

State v. Simpson, 46 N. C. 80. 

hg ae eae v. Sheriff, 22 Pa. 
Tex.—Luckey v. State, 14 Tex. 400. 
Va.—Wilkerson v. Allan, 23 Gratt. 


(64 Va.) 10. 
But see U. S. v. Watkins, 28 F. 
Cas. No. 16,650, 4 Cranch GC. GC. 271 


(holding that the principle of the 
common law that a man shall not be 
twice taken in execution for the 
Same cause is applicable to a ca. sa. 
for a fine); Flora v. Sachs, 64 Ind. 
155 (holding that where defendant 
escapes during the thirty days for 
which he was committed in default 
of payment of a fine, and remains at 
large until after the expiration of 
the thirty days, the marshal cannot 
recapture and imprison him by vir- 
tue of the original judgment and 
commitment). 

Effect of escape generally 
Criminal Law § 3235. 

11-38, 


§§ 
18. Ala.—State v. Richardson, 18 
Ala. 109. . 
Alaska.—The Tokai Maru, 4. Alaska 
311, 315 [cit Cyc]. : 
Ark.—Hall v. Doyle, 35 Ark. 445. 
Ga.—Hathcock v. State, 88 Ga. 91, 
13 SE 959 [foll Brock vy. State, 22 
Sie 98]; McMeekin v. State, 48 Ga. 


see 


Escape as an offense see Hscape 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 33-35] 


the relief of persons ordered to imprisonment for 
the satisfaction of fines when they are unable to 
pay them.'® Under some statutes, allowing defend- 
ants credit on fines of certain amounts for each 
day of imprisonment, the imprisonment for the 
full period operates to satisfy the judgment in 
full;*° and the prisoner may at any time pay the 
sum remaining unsatisfied and claim his discharge.?+ 
It has been held that a release from imprisonment 
for the nonpayment of a fine is not a release of the 


fine.22 


[§ 34] 3. By Application of Defendant’s Funds 
in Possession of Court. Where money is deposited 
in lieu of bail for a prisoner,?? or is found on the 
person of the prisoner when arrested for intoxica- 
tion and searched by the police,24 it may be ap- 
plied in payment of any fine imposed on the pris- 
oner., Although the judgment is in the alternative 
and would be satisfied by either payment or by 
imprisonment, the prisoner has no right to elect 
to be imprisoned instead of thus paying the fine.?5 
Even though money deposited in lieu of bail was 
so deposited by a third person, it may be applied 
to the satisfaction of the fine imposed against de- 


fendant.?6® 
[§ 35] 4. Working Out.?7 


Ind.—Flora v. Sachs, 64 Ind. 155. 

Iowa.—Albertson v. Kriechbaum, 
65 Iowa 11, 21 NW 178; State v. An- 
werda, 40 Iowa 151; State v. Jordan, 
Spontred 387; State v. Peck, 37 lowa 
34 


Kan.—In re McCort, 52 Kan. 18, 
84 P 456; In re Boyd, 34 Kan. 570, 9 
P 240. 


Ky.—Berry v. Sheehan, 87 Ky. 424, 
9 SW 286, 10 KyL 426. 

Mo.—Warrensburg vy. Simpson, 22 
Mo. A. 695. 

Pa.—Brown v. Com., 114 Pa. 335, 
6 A 152; Com, v. Long, 5 Binn. 489; 
Stehl v. Com., 4 Pa. Cas. 172, 7 A 169. 

Va.—Quillin v. Com., 105 Va. 874, 
54 SE 333, 8 AnnCas 818. 

19. See supra § 30. 

Working out fines see infra § 35. 

20. Petelin v. Kennedy, 29 Mont. 
466, 75 P 82. 

21. See supra § 26. 

State v. Richardson, 18 Ala. 

109. : 


[a] Release on habeas corpus.— 
When imprisonment as a means of 
collecting the fine imposed is’ un- 
authorized, release from imprison- 
ment on habeas corpus will have no 
effect upon the judgment of fine. 
Grady v. Fresno County Super. Ct., 
64 Cal. 155, 30 P 613. 

Effect of pardon see Pardons [29 
Cyc 1567, 1568]. 

3. Wills ce Neilan, 88 Iowa 548, 
55 NW 527; Peo. v. Laidlaw, 102 N. 
¥. 588,07 NE 910. Y 

24. McCann v. Barr,:6 Pa. Dist. 
721, 19 Pa. Co. 669, 13 Montg. Co. 
179; McCann v. Barr, 16 LancLRev 
(Pa.) 183, 13 YorkLegRec 63. 

25. Wills v. Neilan, 88 Iowa 548, 
55 NW 527; McCann v. Barr, 6 Pa. 
Dist. 721, 19 Pa. Co. 669; McCann v. 
Barr, 16 LancLRey 183, 13 YorkLeg 
Rec 63.. i 

26. Peo. v. Laidlaw, 102 N. Y. 588, 
MONEE Oe 

27. Convict labor generally see 
Convicts § 20 et seq. 

Working out costs see Costs § 862. 

28. In re Fil Ki, 80 Cal. 201, 22 
P 146; x p. Kelly, 65 Cal. 154, 3 P 
673; State v. Hyland, 36 La. Ann. 
709; State v. Ryder, 36 La. Ann, 
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Unless so conferred 
by statute the court has no authority to sentence 
one on whom a fine has been imposed to hard 
labor in default of the payment of the fine.?® 
utes, however, in many jurisdictions provide, with 
some modifications in some instances, that one who 
has been fined and committed to jail in default of 
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as they 
lmprisonment.?° 
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payment of his fine may be hired out or put to 
work on public improvements on a per diem credit 
until the fine is paid.2® 
ered to be in the interest of the convicted person, 
authorize the shortening of the period of 


These statutes are consid- 


Some of such statutes have been 


held to apply only when the imprisonment is for 
the nonpayment of a fine imposed as a punishment 
for a misdemeanor and not for a felony.*1 In ju- 
risdictions where confessions of judgment with 


proper sureties for a fine are permitted, it has been 


or confessed.?2 


tody.*4 


void.%5 


Stat- 


law.36 


.Power to imprison at hard labor 
eope aus. see Criminal Law §§ 3220, 
3222. 

29. Ala.—Perry v. State, 149 Ala. 
40, 48 S 18; Burke v. State, 71 Ala. 
377; Bradley v. State, 69 Ala. 318; 
Williams v. State, 55 Ala. 166; Burch 
v. State, 55 Ala. 1386; Nelson v. State, 
46 Ala. 186. 

Ark.—Ex p. Brady, 70 Ark. 376, 68 
SW 34; State v. Barnes, 37 Ark. 448. 
Leip S p. PBells; 28 Plas ‘67,229 S 

Ga.—Lyons vy. Collier, 125 Ga. 231, 
54 SE 183. 


Ill.— Peo. v. Hexton, 202 Ill. A. 414; 
Peo. v. Leoni, 198 Ill. A. 876; Ka- 
nouse v. Lexington, 12 Ill. A. 318 


Iowa.—State v. Anwerda, 40 Iowa 
151; State v. Jordan, 39 Iowa 387. 

Kan.—State v. Stewart, 101. Kan. 
564, 167 P 1069; In re’ McCort, 52 
Kan. 18, 34 P 456. 

Ky.—Rowe v. Reneer, 99 SW 250, 
30 KyL 545. 

Mo.—In re Lorkowski, 94 Mo. A. 
623, 68 SW 610; St. Louis v. Karr, 
85 Mo. A. 608. 

N. C.—Myers v. Stafford, 114 N. C. 
234, 19 SE 764. 


Okl.—Smith v. State, 12 Okl. Cr. 
513, 159 P 941. 
Tenn.—Vanvabry v. Staton, 88 


Tenn. 334, 12 SW 786. 

Tex.—Hx p. Stephens, 59 Tex. Cr. 
177, 127 SW 819; Ex p. Clayton, 51 
Tex. Cr. 553, 103 SW 630; Ex p. Biela, 
46 Tex. Cr. 487, 81 SW 7389; Ex p. 
Rodriquez, 45 Tex. Cr. 76, 73 SW 
1050; Ex p. Reeves, 41 Tex. Cr. 266, 
538 SW 1022; Ex p. Jones, 38 Tex. 
Cr. 142, 41 SW 626; Ex p. Bates, 37 
Tex. Cr. 548, 40 SW 269; Ex p. Hall, 
oe Tex Or, 617, 317 SW, (640) it Bix sp, 
Taylor, 34 Tex. Cr. 273, 30 SW 230; 
Bx p. Richmond, 34 Tex. Cr. 112, 29 
SW 471; Ex p. Hunt, 28 Tex. A. 361, 
13: SW 145; Childers v. State, 25 
Tex, A. 658, 8 SW 928; Ex p. Dam- 
pier, 24 Tex. A. 561, 7 SW 330; Hx 
p. Godfrey, 11 Tex. A. 34. 

See also Convicts § 23; 
Law § 3222. 

{a] Working out several fines.— 
Under a statute providing that, 
where a prisoner is delivered to a 
contractor for the discharge of his 


Criminal 


held that, where defendant cannot pay the entire 
fine, the court should allow a confession of judg- 
ment for such part of the fine as defendant is 
able to make, with proper security, and impose a 
sentence for hard labor for such part as is not paid 


A person who is in custody ac- 


cused of a felony cannot be hired out for the pur- 
pose of satisfying a fine;°?“and he is not entitled 
to credit on the fine for the period of such cus- 
A rule or regulation made by the prison 
authorities whereby it is provided that a convict 
held in custody under sentence of a court to work 
out fines or costs shall receive eredit for labor vol- 
untarily performed by him before conviction and 
while in prison awaiting trial is unauthorized and 
It has been held that a law reducing a 
per diem allowance as a credit on a fine when work- 
ing it out by manual labor can have no applica- 
tion to a judgment which was rendered and in 
process of execution prior to the passage of the 


fine, he shall be kept at work “for 
such time as will discharge all fines 
and costs for which he may be com- 
mitted,” and allowing a certain rate 
of compensation per day, a .person 
who has been convicted and fined for 
twenty offenses is not entitled to a 
discharge when the largest fine is 
paid, on the theory that the periods 
of his detention for the several of- 
fenses run concurrently, as would 
be the case if the imprisonment were 
imposed as a punishment unless the 
judgment otherwise specified, but the 
prisoner must work until all the 
fines are paid. Ex p. Brady, 70 Ark. 
376, 68 SW 34. 

{b] Cumulative credit. — Under 
Comp. L. (1909) § 7794, providing 
that any person working on the pub- 
lic road in lieu of payment of fine 
and costs shall be allowed a credit 
of one dollar per day on such fine 
and costs, where a prisoner works on 
the county road, he is entitled to 
a credit of one dollar per day in 
addition to the two dollars allowed 
by § 6917 for imprisonment in satis- 
faction of the fine. Ex p. Harry, 6 
Okl. Crs 168,117 PB 726. \ 

Cross references: 
Constitutionality of statutes 

Criminal Law. §§ 446, 832. 
Necessity and effect of directing hard 

labor aS a part of sentence see 

Criminal Law § 3087 et seq. 
Place of employment see Convicts 

23 


see 


Time of pronouncing sentence gen- 
erally see Criminal Law § 3015. 
30. Peo. v. Leoni, 198 Ill. A. 376. 
31. Sullivan v. Com., 18 SW 530, 

13 KyL 869. 

32. Bowen v. State, 98 Ala. 83, 12 
S 808. 

Confession of judgment for fine 
see supra § 13. 

33. Ex p. Jones, 38 Tex. Cr. 142, 
41 aie 626; Ex p. Godfrey, 11 Tex. 
A. 34. 

34. Ex p. Jones, 38 Tex. Cr. 142, 
41 SW 626. 

35. Vanvabry v. Staton, 88 Tenn. 
334, 12 SW_ 786. See also Prisons 
[382 Cye 331]. 

36. Ex p. Hunt, 28 Tex. A: 361, 13 
SW 145. 
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Effect of inability to work. Some statutes permit 
a person working out his fine to be discharged on 
the ground of inability to work.?7 Under such 
statutes there must be a sufficient showing of such 
inability.2® By statute in some jurisdictions a con- 
vict who from age, disease, or other disability, physi- 
eal or mental, is unable to do manual labor, shall 
not be required to work, but shall remain in jail 
until his term of imprisonment is ended or until the 
fine and costs charged against him are discharged 
at the rate of one dollar for each day of such 
confinement in jail.*9 

Effect of invalidity of contractor’s bond.*° Where 
a person sentenced to pay a fine and committed 
to jail in default of payment thereof has been re- 
leased under a county convict bond which is void, 
he may be arrested.41 Under such circumstances 
it has been held that the fact that he may~have 
settled with his hirer or principal in the bond does 
not satisfy the judgment for the fine;*? and that 
he is not entitled to his discharge, although he 
worked long enough to have discharged the fine 
which he believed he was working out.** How- 
ever, where the contract of hiring is invalid, the 
convict may recover from the hirer the value of 
his services.*4 

[§ 36] 5. Lien of Judgment Imposing Fine. 
Some statutes provide that a judgment imposing 
a fine shall constitute a lien on defendant’s prop- 
erty.*° Such statutes apply whether the judgment 
is one of fine and imprisonment *° or whether it is 
simply a judgment for fine without imprisonment.*7 
Some statutes have been held to create a lien upon 


37. See statutory provisions. 


38. Vanvabry v. Staton, 88 Tenn. |nuisance see 
334, 12 SW 786. [23 Cye 291]. 
[a]. Physician’s certificate neces- 46. 
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ing fine for maintenance of liquor 
Intoxicating Liquors 


Peo. v. Brown. 113 Cal. 35, 45 


[§§ 35-38 


the property of defendant, not only in the hands 
of the accused,#® but in the hands of any person 
possessing or holding it, after the arrest is made 
or indictment is found, until accused is discharged 
or the fine adjudged against him is paid.*® The 
lien also attaches to defendant’s after-acquired 
property.°° Where the owner of property is found 
guilty but conveys the property before enforcement 
of the fine, the same owner on subsequently ae- 
quiring title to the property, takes it subject to the 
judgment,51 even though in the particular juris- 
diction the judgment would not theretofore have 
been a lien on the property.®? 

[§ 37] 6. Staying Collection. Some statutes 
provide for the giving of a bond to stay the col- 
lection of a fine for a certain period.®*? These 
statutes have been held not to infringe.on the par- 
doning power vested in the executive.** 

[§ 38] ©. Recovery Back of Fines Paid *°—1. 
In General. A fine illegally imposed may be re- 
covered back .where it was paid involuntarily or 
under duress, for example, where it was paid to 
avoid or obtain release from ‘imprisonment °° but 
there can be no recovery where the fine, although 
illegally imposed, was voluntarily paid under a 
mistake of law,°’ or where the payment was in- 
duced, not because of threatened imprisonment but. 
to avoid further inconvenience and trouble.°* The 
mere fact that the judgment imposing a fine is 
void as being in excess of the jurisdiction of the 
court does not constitute: a sufficient ground for 
recovering back money paid without objection or 
protest.5° If defendant has an alternative to mak- 


Payment must have been made un. 
der a present, existing and poten- 
tial pressure against either person 
or property. 3. Payment must have 


sary under some statutes.—Vanva-|P 181. been made with the accompaniment 
bry v. Staton, 88 Tenn. 334, 12 SW 47. Peo. v. Brown, 113 Cal. 35,|of protest or some other notice of an 
786. 45 P 181. intention of reclamation.” Swarth- 

39. Ex p. Anderson, 34 Tex. Cr. 48. Western Tie, etc., Co. v. Camp-| more v. Taylor, 19 Pa. Dist. 962, 965. 
14, 28 SW 807. bell, 1138 Ark. 570, 169 SW 253, Ann [b] Payment held not voluntary. 


[a] Sickness at home.—One to be|Cas1916C 948. 
entitled to the benefit of the statute 
must be sick in jail and not at home. 
Ex p. Littlefield, 39 Tex. Cr. 119, 44 
Sw 1094. 

[b] Where defendant could have 
worked on all days other than one, 
the fact that he asked for a physi- 
cian on that day is not an excuse for 
not putting him to work on other 
days; and he is entitled to a credit 
of three dollars a day, as allowed by 
statute to persons working out their 
fines, rather than the credit of one 
dollar a day allowed to persons un- 


Cas1916C 943. 


bell, 113 Ark. 
Cas1916C 948. 
51. Jasper 


52. Jasper 
125 Iowa 464, 
53. 
148 
655, 146 P 23 
[a] 


49. Western Tie, etc., Co. v. Camp- 
bell, 118 Ark. 570, 169 SW 


50. Western Tie, etc., Co. v. Camp- 
570, 169 SW 


County v. Sparham, 
125 Iowa 464,.101 NW 134. 
County v. Sparkham, 
101 NW 1384. 
Ironside v. State. 
P 97; Burkett v. State, 44 Okl. 


Authority of officer to ad- 


—Where it appeared that, when the 
writ of error was sued out, defend- 
ant entered into an arrangement. with 
the clerk and prosecutor, by which 
the collection of the fine was sus- 
pended in consideration of the exe- 
cution by defendant’s daughters of a 
mortgage to secure the amount of 
the fine, the case was not decided 
at the next term of court, but was 
continued and proceedings were be- 
gun to foreclose the mortgage, which 
had fallen due, and defendant was 
insolvent and execution proof, but 
to prevent a sale of his daughters’ 


253, Ann 


258, Ann 


46 Okl. 41, 


able to work. Ex p. Clayton, 51 Tex. 
@r..'553, 103 SW 630. 

40. Walidity of contractor’s bond 
see Convicts § 24. 

41. Ex p. Millsap, 39 Tex. Cr. 93, 
45 SW 20; Ex p. Price, 37 Tex. Cr. 
275, 39 SW 369. 


42. Ex p. Millsap, 39 Tex. Cr. 93, 
45 SW 20. 

43. Ex p. Ransom, 38 Tex. Cr. 
141, 41 SW 637. 

44. See Convicts § 33. 

45. Alaska.—The Tokai Maru, 4 
Alaska 311. 

Ark.—Western Tie, etc, Co. v. 


Campbell, 113 Ark. 570, 169 SW 253, 
AnnCas1916C 948; Lawson v. John- 


son, 5 Ark. 168. 

Cal.—Peo. v. Brown, 118 Cal. 35, 45 
(PeESis 

Colo.—Tate v. Peo., 25 Colo., 335, 53 
P 1050. 


Iowa.—Jasper County v. Sparham, 
125 Iowa 464, 101 NW 134; State v. 
McCulloch, 77 Iowa 450, 42 NW 367; 
Polk County v. Hierb, 37 Iowa 361. 

Exemption of homestead from pay- 
ment of fine see Homesteads [21 
Cye 520). 

Statutory lien of judgment impos- 


minister oath of affidavit.—A deputy 
clerk has authority to require an 
affidavit to a bond to stay the col- 
lection of a judgment for a fine, and 
to administer the oath to affiant. 
Stamper v. Com. 100 SW 286, 30 
KyL 992. 

54. Burkett v. State, 44 Okl. 655, 
146 P 23. 
§ re Effect of remission see infra 

“Recovery of payments generally 
see Payment [30 Cyc 1298 et seq]. 

56. U. S.—U. S. v. Rothstein, 187 
Fed. 268, 109 CCA 521; Develin v. U. 
S..0 125 Ctsi@ihy 266: 

Ark.—Durr v. Howard, 6 Ark. 461. 

Colo.—Poydak v. O’Connor, 53 Colo. 


262, 125 P 539. 
Luckett, 109 


Miss.—Belzoni_ v. 
Miss. 261, 68 S 171. 
re Y.—Frye v. Lockwood, 4 Cow. 


Oh.—Johnson y. State, 4 Oh. Cir. 
Ctib24. 


Ont.—Rex iv. Tucker, 10° Ont. IL. 
506, 6 OntWR 533. : 

{a] “The essential features to en- 
title a recovery are: 1. The exaction 
of payment must be unlawful, 2. 


property, he raised money and paid 
the fine, it was held that the pay- 
ment was not voluntary. Johnson 
v. State, 4 Oh. Cir. Ct. 524. 

{c] Particular facts held to con- 
stitute duress.—Belzoni v. Luckett, 
109 Miss. 261, 68 S 171. 

57. Colo.—Clarke vy. Asher, 53 
Colo. 313, 125.P 538, 

Iowa.—Bailey v. Paullina, 69 Iowa 
463, 29 NW 418. : 
Me.—Houlehan v. Kennebec Coun- 
ty, 108 Me. 397, 81 A 449, AnnCas 

1918B 435. 

N. J.—D’Aloia v. Summit, 89 N. J. 
L. 154, 97 A 722. 

N. Y.—Harrington v. New York, 40 
Misc. 165, 81 NYS 667. 

Pa.—Com..v. Gipner, 118 Pa. 379, 
12 A 306; Lucas vy. Com., 24 Pa, 
Dist, 159. 

S. C.—McKee vy. Anderson, 24 S. 
Cel 24, ; ; ‘i 

See McDonald v. Sowell, 129 Ga. 
242, 245, 58 SE 860, 12 AnnCas 701 
[cit Cyc] (discussing the point). 

58. Houtz v. Uinta County, 11 
Wyo. 152, 70 P 840. a 

59. Harrington v. New_York, 40 
Misc. 165, 81 NYS 667; Houtz v. 


: | 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 38-40] 


ing payment of the fine, the payment must be re- 
garded as having been voluntary and therefore not 
revocable.°° Where the whole transaction culmi- 
jnating in payment is improper, illegal, and in de- 
fiance of law and defendant plays a prominent part 
therein with full knowledge of the facts, considera- 
tions of public policy may preclude a recovery.*! 

Estoppel.*? A person otherwise entitled to re- 
cover back a fine paid may be estopped by his acts 
and declarations to set up the want of jurisdiction 
of the tribunal imposing it ® or the fact of duress 
‘in its payment. 

Persons liable. Ordinarily a fine, if recoverable 
back, ‘may be recovered from the person receiving 
it.°° Under a statute prescribing both fine and 
imprisonment for a violation of its provisions, it 
has been held that where the person sentenced has 
paid the fine, he cannot recover: it in an action 
against the justice, who imposed it, in his -indi- 

vidual capacity, where the fine only is erroneous 
but not void as being without jurisdiction.®* It has 
been held that whatever may be the defects in the 
proceedings whereby the fine was collected, the 
county is not answerable for the money so collected, 
unless it is shown to have been paid into the county 
treasury.®* So it has been held that no action can 
be maintained against the United States for the 
recovery of a fine illegally imposed by a military 
commission while it remains in the hands of the 
military officers.°s Where a fine has been paid un- 
der a misapprehension of the law, the officer who 
imposed the fine and undertook to regain and re- 
fund it by an express promise has been held liable 
under such promise.®% 

Form of action. Indebitatus assumpsit for money 

had and received, it has been held, is a proper 


V. DISPOSITION 


[§ 40] A. In General. By the common law 
all fines belong to the crown,** or in this country 
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justly due from him to the govern- 
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form of action against the government or a county 
for the recovery back of a fine illegally collected.” 
So also it has been held that an action for money 
had and received is the proper form of action to 
recover from a justice of the peace a fine illegally 
imposed by him." 

Jurisdiction of an action to recover back a fine 
from a city is not vested in a municipal court of 
the city of New York.7? 

Parties." A number of persons who have been 

fined on conviction may not sue jointly to recover 
the fines but must bring separate actions.74 
_ Complaint or petition.”® A complaint or peti- 
tion in an action to recover a fine illegally im- 
posed,must state facts from which the court may 
determine that the payment was compulsory.”é 

[§ 39] 2. Restitution after Vacation of Judg- 
ment. Where a fine illegally imposed has been 
paid, on reversal of the judgment a writ of resti- 
tution may issue against the parties who received 
the fine.77 However, restitution is not necessarily 
a matter of right,’® being dependent upon whether 
the payment was voluntarily7® or involuntarily 
made.8° Recovery may be had, where the imposi- 
tion of the fine was adjudged under such cireum- 
stances as to make it proper that restitution should 
be ordered, in order to restore defendant to his 
legal rights.§4 Where there is no statute prescrib- 
ing the procedure for the restoration of a fine paid 
by defendant, where the conviction has been re- 
versed and a new trial ordered, the procedure in 
civil cases on reversal may be followed.®? A right 
to restitution does not exist after reversal by an 
intermediate appellate court and during the pen- 
dency of an appeal to a still higher court.®* 


OF PROCEEDS 


to the state as succeeding to the prerogative of 
the crown.®> Constitutional or statutory provisions 


[a] Allegations held insufficient. 


Uinta County, 11 Wyo. 152, 70 P 840. 
But see Stromburg v. Harick, 6 B. 
Mon. (Ky.) 578 (holding that a jus- 


tice of the peace cannot impose fines, 


where he has no jurisdiction, and re- 
tain the money, but he is liable to 
the party paying the fine as for 
money had and received). 

60. D’Aloia v. Summit, 89 N. J. L. 
154, 97 A 722. 

[a] “he legal idea of duress con- 
sists in forcing a person to act 
against his own will. It does not 
exist when the person upon é 
it is charged it has been exercised 
has an option or choice as to whether 
he will do the thing or perform the 
act said to have been done under 
duress. The defendants had at least 
three courses open to them, in addi- 
tion to the one which they pursued.” 
D’Aloia v. Summit, 89 N. J. L. 154, 
155, 97 A 722. 

{b] Rule applied.—Where a de- 
fendant has two forms of appeal 
available as alternatives to paying 
the fine and he pays the fine with- 


out protest, he cannot _ recover. 
pD’Aloia v. Summit, 89 N. J. L. 154, 
97 A 722. 

61. Houlehan v. Kennebec County, 


108 Me. 397, 81 A 449, AnnCas1913B 


435. 
62. See generally Estoppel 21 C. 


J. 1052. 
63, Carver v. U. S., 111 U.S. 609, 
4 SCt 561, 28 L. ed. 540 [aff 16 Ct. Cl. 


61]. 

[21 Tllustration.—If a person sen- 
tenced by a military commission to 
pay a fine for defrauding the gov- 
ernment and also to be impris- 
oned until the fine is paid secures 
his release by paying the fine, and 
aft.cward concedes that there was 


whom: 


ment a larger sum than he had paid, 
and consents that the money so paid 
into the treasury aS a credit upon 
his accounts, and accepts as com- 
pensation for his services or as a 
gratuity a portion of the balance 
justly due from him, he cannot re- 
cover the money upon the ground 
that the fine was imposed by the 
commission acting without jurisdic- 
tion. Carver. v.. U. S., 111, U.. S._ 609, 
4 SCt 561, 28 L. ed. 540 [aff 16 Ct. 
Cli.361]. 

64. Carver v. U. S., 111 U. S. 609, 
4 SCt 561, 28 L. ed. 540 [aff 16 Ct. Cl. 


361]. ‘ 
65. See cases infra this note. 
[a] Deputy marshal.—Frye Vv. 


Lockwood, 4 Cow. (N. Y.) 454. 
66. Bragdon v. Somerby, 55 Me. 
92 


67. Houtz v. Uinta County, 11 
Wyo. 152, 70 P 840. 

68. Carver v. U. S., 16 Ct. Cl. 361 
(aff 111 U S. 609, 4 SCt 561, 28 L. 
ed. 540}. 

69. Richards v. Comstock, 1 Conn. 


150. 

70. Devlin v. U. S., 12 Ct. Cl. 266. 

71. Stromberg v. Earick, 6 B. 
Mon. (Ky.) 578; Houtz v. Uinta 
County, 11 Wyo. 152, 70 P 840. 

72, Harrington v. New York, 40 
Misc. 165, 81 NYS 667. And as to 
jurisdiction of New York municipal 
courts generally see Courts § 418. 

73, See generally Parties [30 Cyc 
1] 


74, Five Chinamen v. New West- 
minster Corp., 2 B. C. 168. |. 
75. See generally Pleading [31 
Cye 100]. 

76. Harrington v. New York, 40 
Misc. 165, 81 NYS 667. 


—Harrington v. New York, 40 Misc. 
165, 81 NYS 667. 

Tac New) Jersey: Sa Pi -Cav Ay ve 
Knoll. 77 (No J. L188) %1 Ail6. 

78. Hazleton® v. Birdie, 10 Kulp 
(Pa.) 98; Leffingwell v. Wilkes-Barre, 
4 Kulp (Pa.) 494. See also gener- 


ally Appeal and Error § 3293 et 
seq. 

79, 7Com,, »v.. Gipner,; 1184 Pasko; 
12 A 306; Com. v. Barbona, 23 Pa. 
Dist. 635 

80. Peo. v. Wayne County, 41 
Mich. 223, 49 NW 921 (where a 


judgment imposing a fine is reversed 
after defendant has paid the fine in 
order to avoid imprisonment, man- 
damus will lie to the board of aud- 
itors to refund the fine). 


ee Lucas v. Com.,' 24 Pa, Dist. 
82. Peo. v. Cornell, 65 Misc. 452, 


121 NYS) 972: 

83. Peo. v. Cornell, 65 Misc. 452, 
TOP ONY S972. 

84. Bryant v. Rich’s Grill, 216 
Mass. 344, 103 NE 925, AnnCasl1915B 
869; Groenvelt’s Case, 1 Ld. Raym. 
213, 91 Reprint 1038; Anonymous, 3 
Salk. 32, 91 Reprint 674; 1 Chitty Cr. 
L. p 809. 

[a] Lhe crown may grant the 
right to fines to a third person or 
corporation. Groenvelt’s Case, 1 Ld. 
Raym. 213, 91 Reprint 1038. 

85. Sessions v. Boykin, 78 Ala. 
328: Klyman v. Com., 97 Ky. 484, 30 
Sw 985, 17 KyL 237; Com. v. Louis- 
ville, ete., R. Co., 30 SW 607, 17 Kyl 
111; Bryant v. Rich’s Grill, 216 Mass. 
344, 103 NE 925, AnnCas1915B 869; 
Taunton v. Sproat, 2 Gray (Mass.) 
428: State v. Maultsby, 139 N. C. 588, 
51 SE 956. 
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very generally prescribe the application and dis- 
position to be made of fines,’* as for instance, that 
they shall be paid over to the state,’* county,%8 
town, or city,’® fish and game commissioner,” or 


86. Cal.—Peo. vy. San Bernardino, 
(A.) 190 P 482: 
Ga.—Gordon County v. Harris, 81 
Ga. 719, 8 SE 427. 
257! TA 2443; 


Ill—Peo. v. Heise, 
100 NE 1000. 

Mass.—Bryant v. Rich’s Grill, 216 
Mass. 344, 103 NE 925, AnnCasi1915B 
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Miss.—Hancock County v. Vairin, 
119 Miss. 315, 80 S 780; Grenada 
County v. Little, 111 Miss. 605, 71 
S 871. 

Utah.—Siddoway v. Utah County, 
190, By 941, 

Can.—St. Stephen y. Charlotte, 24 
Can. S.C. 329. : ; 

Ont.—Leeds, etc., United Counties 
v. Brockville, 18 Ont. A. 548. 

And see cases infra this note; and 
notes 87-94. 

[a] Legislative provision for pay- 
ment’to board of commissioners of 
fisheries.——-Peo. v. Crennan, 141 N. 
Y. 239, 36 NE 187 (fines imposed in 
particular class of prosecutions). 

[b] Statute giving law and order 
society share of fine.—Law. etc., Soc. 
v. Wilmington, 20 Del. 366, 55 A 1. 

[c] Provision of congress for 
part of fines to be paid over to levy 
court.— Washington County Levy Ct. 
v. Ringgold, 5 Pet. (U. S.) 451, 8 L. 
ed. 188. 

Sentence directing to whom fine 


ron be paid see Criminal Law 
§ 3085. 
87. Cal.—Peo. v. San Bernardino, 


190 P 482. 

Ky.—Louisville vy. Com. 
70. 

ate v. Sproat, 2 Gray 


N. H.—State v. Robinson, 78 N. H. 
286, 99 A 292. 

Pa.—In re Fines, 25 Pa. Dist. 152; 
Com. v. Faulkner, 34 Pa. Co. 344, 
Spee a. Orr 5 C4, 

Vt.—State v. Bosworth, 74 Vt. 315, 
52 A 423; State v. St. Johnsbury, 59 
Vt. 332, 10 A 531. 

Wis.—State ov. Milwaukee, 145 
Shes 131, 129 NW 1101, AnnCas1912A 
1212. 

[a] California Poison Act.—Sev- 
enty-five per cent of the fines im- 
posed in the police court of city 
for violations of the state Poison 
Act is to be apportioned to the state 
under an express provision of such 
statute, notwithstanding charter pro- 
vision requiring fines collected in 
the police court to be paid into city 
treasury, the Poison Act being con- 
clusive, since it is a general stat- 
ute defining state offenses and re- 
lating to state affairs, and not to 
municipal affairs, within Const. art 
11 §§ 6, 8, making city charter of 
conclusive effect as to municipal 
affairs. Peo. v. San Bernardino, (Cal. 
Ary aro OLee 4802 

88. Ala.—Jackson County v. Der- 
rick, 117 Ala. 348, 23 S 198. 

Cal.—Los Angeles County v. Los 
Angeles, 65 Cal. 476, 4 P 453; Marys- 
ville v. Yuba County, 1 Cal. A. 628, 
yr, PANTS 

Fla.—Pensacola Lodge No. 497 B. 
PAO; i. ve State; 74 Fla. 498 °77 9 
613; Polk County Bd. of Publie In- 
structions v. Polk County, 58 Fla. 
391, 50S 574. 

Ill.— Edgar County v. Mayo, 8 IIl. 


N. H.—Rockingham County  y. 
Chase, 75 N. H. 127, 71 A 634; Hills- 
borough County v. Manchester, 49 N. 
Takes iia 


N. Y.—Peo. v. Crennan, 141 N. Y. 
239, 36 NE 187 [aff 26 NYS 167] 
(general statute). 

Oh.—Mt. Vernon v. Mochwart, 75 
Oh. St. 529, 80 NE 185 (fines im- 
posed by court of common pleas): 
Cleveland v. Jewett, 39 Oh. St. 271: 
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In re Moore, 14 Oh. Cir. Ct. 237, 7 
Oh. Cir. Dec. 575. 

Okl.—Garfield County v. Huett, 35 
Okl. 713, 1380 P927. 

Tex.—Hempstead vy. Waller County, 
iL Tex mATe Civ. Cais. '§. 779.9% 

Va.—tTyler v. Taylor, 29 Gratt. (70 
Va.) 765, 

N. B.—Ex p. Fredicton, 27 N. B. 195. 

[a] Change of venue. — Where 
there is a change of venue in a 
criminal case, the fine recovered be- 
longs to the county in which the 
prosecution originated, and not to 
the county in which the trial is had. 
Russell v. Rowland, 47 Ark, 203, 1 
SW 74; Washington County v. State, 
43 Ark. 267; Rock Island County v. 
Mercer County, 24 Ill. 35; State v. 
Rose, 78 Kany» 600, 97 P 788; Findley 
v. Erwin, 6N. G> 244, . 

[b] Payment over to the county 
treasurer is required by some stat- 
utes. Brunson vy. Massenberg, 115 
Ga. 195, 41 SE 699; Overstreet v. 
Rawlings, 106 Ga. 798, 32 SEH 855. 

89. Ark.—Pocahontas v. State, 114 
Ark. 448, 170 SW 89; State v. Ft. 
Smith, 56 Ark. 137, 19 SW 427; 
Hackett City v. State, 56 Ark. 133, 
19 SW 426. 

Cal.—Peo. v. Gy Cale 
422. 

Ky.—Greenville v. Townes, 93 Ky. 
597, 20 SW 912, 14 Kyl 582; Bar- 
bour vy. Louisville, 83 Ky. 95; Har- 
rodsburg v. Harrodsburg Education- 
al Dist., 7 SW 312, 8 Kyl 605. 

ipa began let v. Sproat, 2 Gray 


ese Ga es v. Bay City, 36 Mich. 

N. H.—Rockingham County  v. 
Chase, 75 N.H. 127, 71 A 634; Batch- 
elder v. Rockingham County, 66 N. 
H. 374, 23 <A 429; Hillsborough 
County v. Manchester, 49 N. H. 57. 

N. Y.—Green Island yv. Williams, 
79 App. Div. 260, 79 NYS 791; Peo. 
v. Ontario County, 4 Den. 260; Peo. 
v. Buffalo, 161 NYS 706 [aff 93 Misc. 
2135 UbT NYS 938a. 

N. C.—Vance County Bd. of Edu- 
cation v. Henderson, 126 N. C. 689, 
36 SE 158. 

Oh.—Mt. Vernon v. Mochwart, 75 
Oh. St. 529, 80 NE 185 (fines imposed 
by municipal court); Lloyd v. Dolli- 
Sinj-23 Oh ‘Cire (Ch 57, 

Va.—Tyler v. Taylor, 29 Gratt. (70 


Sacramento, 


Va.) 765. 

Can.—St. _ Stephen v. Charlotte 
County, 24 Can. S. C. 329 [rev 32 N. 
Be 2921, 

[a] Fine imposed by mayor’s 


court.—Pocahontas v. State, 114 Ark, 
448, 170 SW 89. 

[b] Statute construed.—The fact 
that the legislature has placed the 
financial burden of the maintenance 
of the municipal court upon a city 
does not confer upon such city the 
right to reimbursement from fines 
imposed by such court. Galpin v. 
Chicago, 159 Ill. A. 135 [aff 249 Tl. 


554, 94 NE 961]. 
Utah County, 


90. Siddoway v. 
(Utah) 190 P 941. 

[a] In Utah L. (1919) c 34 § 1, 
amending Comp. L. (1917) § 1726, 
providing that fines imposed by city 
court for violation of state laws 
shall be divided between the county 
and the city, which was similar to a 
provision in the original city court 
act passed before there was a game 
and fish fund, is a general statute, 
while’ LL. (1919)* 1c) 47°78 37) giving 
fines for violation of fish and game 
laws to the fish and game commis- 
Sloner is a special provision orig- 
inally adopted subsequent to the 
former, and therefore controls, so 
that fines imposed by city court for 
violation of fish and game laws be- 
long to the commissioner, and not 


For later cases, developments and changes in the law see cumulative Annotations, 


x [§ 40 


to some charitable institution,®! or that they be de- 
voted to the support of the publie schools or to 
some other educational purpose,’? or to the pay- 
ment ef costs in criminal proceedings when the 


to the county and city. Siddoway 
v. Utah County, 190 P 941. 

91. See cases infra this note. 

[a] Home for friendless women. 
—Indianapolis v. Indianapolis Home, 
ete, ROO Ming 22 Rb: 

[b] Society for prevention of 
cruelty to children.—Yonkers Soc., 
etc. v. Yonkers, 44 Hun (N, Y.) 338: 


[c] Home for care of inebriates. 
—Inebriates’ Home vy. Reis, 95 Cal. 
142, 30 P 205. 

{d] Society for prevention of 


cruelty to animals.—American Soc., 
ete. v. Gloversville, 78 Hun (N. Y.) 
40, 29 NYS 257; Americans Soc., ete., 
v. Cohoes, 4 NYS 808; American Soc., 
ete. v. Doyle, 65 HowPr XN. Y.) 459. 
And see Animals § 243. 

92. Ark.—St. Louis, ete., R. Co. v. 
State, 56 Ark. 166, 19 SW 572. 

Dak.—Yankton County v. Faulk, 1 
Dak. 348, 46 NW 583. abe 

Di: C.=Johnsonti v5 DACA 30 Apps 

520. 
Ill.— Galpin v. Chicago, 249 Til. 
554, 94 NE 961; Sierer v. Martin, 63 
Ill. gees Edgar County vy. Mayo, 8 
Tll. A 

Ind.—Pennsylvania Co. vy. State, 
142 Ind. 428, 41 NE 937; State v. 
Pennsylvania Co., 183 Ind. 700, 32 
NE 822; State v. Indiana, ete, R. 
Co., 1383 Ind. 69, 32 NE 817, 18 LRA 
502; Toledo, ete., R. Co. v. Stephen- 
son, 131 Ind. 203, 30 NE 1082; Burgh 
v. State, 108 Ind. 1382, 9 NE 75; Swift 
v. State, 63 Ind. 81; Indianapolis v. 
Fairchild, 1 Ind. 315. 

Towa.—Gunn v. Mahaska County, 
155 Iowa 527, 1836 NW 929; Mackie 
v. Iowa Cent. R. Co., 54:Iowa 540, 
6 NW 723; Woodward yv. Greeg, 3 
Greene 287. 

Kan.,—Atchison, ete, R. Co. vy. 
State, 22 Kan. 1. Ny 

Ky.—Harrodsburg v. Harrodsburg 
eeucational Dist.. 7 SW 312, 8 KyL 


La.—Parish Bd. of Directors vy. 
Hebert, 112 La. 467, 36 S 497. 

Mich.—Peo. v. Bay City, 36 Mich. 
186; Peo. v. Detroit, 18 Mich. 445; 
Wayne County v. Detroit, 17 Mich. 
ye Peo. v. Wayne County, 8 Mich. 

Miss.—State v. Stone, 69 Miss. 375, 
11 S$ 4 


Mo.—State v. Newell, 140 Mo. 282, 
41 SW 751; Stead v. Frank, 116 Mo. 
5387, 22 SW 859; State vy. Hannibal, 
etc., R. Co., 89 Mo. 571, 1 Sw 133; 
State ‘vy. Wabash, sete. UR Co., 89 
Mo. 562, 1 SW 130; Barnett v. At- 
lantic, ete, R. Co. 68 Mo. 56, 30 
AmR 7738. 

Nebr.—Everson v. State, 66 Nebr. 
154, 92 NW 137; State v. Hains, 14 
Nebr. 477, 16 NW 767. 

Nev.—Ex p. McMahon, 26 Nev. 248, 
66 P 294; State v. Swift, 11 Nev. 128. 

N. C.—State v. Maultsby, 139 N. @ 
583, 51 SE. 956; Buncombe County 
School Directors v. Asheville, 137 N. 
C. 503, 50 SE 279; Buncombe County 
v. Asheville, 128 N. C. 249, 38 Siz 
874; Board of Hducation v. Hender- 
Son, 126 N. C. 689, 36 SH 158: Sut- 
ton v. Phillips, 116 N. GC. 502, 21 SH 
968; Hodge vy. Marietta, etc, R. Cos, 
LOS INS Cee 24 Sao Siny 1041; Wake v. 
Raleigh, 88 N. C. 120. 

N. D.—State v. Bickford; 28 N. D. 
36, 147 NW 407, AnnCas1916D 140. 

Oh.—State vy. Sayre, 90 Oh. St. 215, 


107 NE 512. 
Wrist v. Whitley, 19 Pa. Dist. 


Va.—Southern Express Co. v. Com., 
92 Va. 59,22, Si 809, 41° DRA 436; 
poe v. <a 2 Rob. (41 Va.) 800. 

ash.—Slayden v. Carr, 94 
ae 162 P 529. A ee 
is.—State v. Maurer, 159 Wis. 
653, 150 NW 966; State v. De Lano, 
80 Wis. 259, 49 NW 808; State v. 


Same title, page and note number, 


-§§ 40-41] 
person convicted is tusglvent/?r 


part to the person injured. 
Constitutionality of statutes.% 
constitutional restrictions,®* 


at will. 


Miles, 52 Wis. 488, 49 NW 808; Dut- 
ton v. Fowler, 27 Wis. 427; Lynch v. 
The Economy, 27 Wis. 69; State v. 
Casey, 5 Wis. 318. 

[aj] Nebraska Reciprocal Demur- 
rage Act.—Rev. St. (1913) §§ 6159, 
6160, 6162, imposing on railroads for 
delay in shipment and delivery of 
goods a liability in favor of the 
shipper for a specified sum, in addi- 
tion to all actual damages resulting 
from such delay, violate Const. art 8 
§ 5, providing that all fines and pen- 
alties arising under the general laws 
shall go exclusively to the school 
fund. Sunderland Bros. Co. v. Chi- 
cago, etc., R. Co., 179 NW 546. 

[b] “Clear proceeds.’”?— Under a 
constitutional provision appropria- 
ting the clear proceeds of all pen- 
alties and forfeitures of all fines to 
the school fund, the “clear proceeds” 
of a fine includes the total sum, less 
only the sheriff’s fees for collection 
in case the fine and costs are not 
collected in full. State v. Maultsby, 
139 N. C. 583,-51 SE 956. 

93. Ryan v. Collins, 196 Ala. 478, 
71 S 690; Hawkins v. State, 124 Ala. 
102, 27 S 215; Brown v. Parris, 93 
Ala. 314, 9 S 603; Stone v. Ames, 91 
Ala. 644, 8 S 421; Sessions v. Boy- 
kin, 78 Ala. 328; Bilbro v. Drake- 
ford, .78 Ala. 318; Palmer v. Fitts, 51 
Ala. 489; Johnson v. Lastinger, 148 
Ga. 656, 98 SE 78; Brunson v. Mas- 
senberg, 115 Ga. 195, 41 SE 699; 
Overstreet v. Rawlings, 106 Ga. 793, 
32 SE 855; Freeman v. Hardeman, 
67 Ga. 559; In re Speer, 54 Ga. 41; 
Wynne v. Smith, 23 Ga. A. 330, 98 
See also Costs § 821. 

; Passive Murphy, > 16 
Pet. 203, 10 L. ed. 937. 

Conn.—William Rogers Mfg. Co. v. 
Rogers, 38 Conn. 121. 

Tll.—Peo. v. Heise, 257 Ill. 443, 100 
NE 1000. i 

Nebr.—Everson v. State, 66 Nebr. 
154, 92 NW 137; Hier v. Hutchings, 
58 Nebr. 3834, 78 NW 638; Cfear- 
water Bank v. Kurkonski, 45 Nebr. 
1, 68 NW 1383; Wayne County v. 
Bressler, 32 Nebr. 818, 49 NW _ 782; 
Graham v. Kibble, 9 Nebr. 182, 2 
NW 455. 

N. G.—Morris v. Whitehead, 65 N. 
C. 637; In re Rhodes, 65 N. C. 518. 

Oh.—Hiancock County Comrs. v. 
Findley Bank, 32 Oh, St. 194. 

95. As impairing the obligation 
of oor see Constitutional Law 
§ 762. 

As impairing vested rights 
Constitutional Law § 556. , 

Due process of law see Constitu- 
tional Law § 1031 et seq. i 

96. Ind.—Indianapolis v. Indian- 
apolis Home for Friendless Women, 
50 Ind. 215. 

Mo.—State v. Warner, 197 Mo. 650, 
94 SW 962. 

Nebr.—Graham v. Kibble, 9 Nebr. 
182, 2 NW 455. 

N. Y.—Peo. v. Crennan, 141 N. Y. 
239, 36 NE 187. 

N. C.—Vance County Bd. of le 


see 


cation v. Henderson, 126 N. (O38 
36 SE 158. 


é Often it is pro- 
vided for the payment of the fine in whole or in 


In the absence of 
the legislature may 
make such disposition of fines as it may deem ad- 
visable,°** and may change the disposition thereof 
Where the constitution has already pro- 
vided for the distribution of the fine a legislatiye 
provision inconsistent therewith is invalid;%® but, 
as in other cases,1 where the invalid part is sep- 
arable from and independent of the remaining 
parts of the statute, its invalidity will not affect 
the validity of the remainder of the statute.” 

Right of action for wrongful disposition. 
distribution of fines is to be made according to 
the provisions of the statute;> and where a dis- 
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been made, the 


Interest. 


[§ 41] 


The 


_{a] Who may object.—It does not 
lie in the mouth of a convicted de- 
fendant to question the application 
made by the state of the fine. Bea- 
mer v. State, 21 Oh. Cir. Ct. 440, 
12 Oh. Cir. Dec. 4. See also Consti- 
tutional Law § 177 et seq. 
RAE Ala.—Palmer vy. Fitts, 51 Ala. 
Ill.— Peo. v. Heise, 257 Ill. 443, 100 
NE 1000; Galpin v. Chicago, 159 Ill. 
A. 185 {aff 249 Ill. 554, 94, NE 961]. 
Nev.—State v. Swift, 11 Nev. 128. 
Oh.—State v. Sayre, 90 Oh. St. 215, 
107 NE 512; Lloyd v. Dollisin, 23 Oh. 
Cir, iCEws TH 


Tex.-Howth v. Greer, 40 Tex. 
Civ. A. 552, 90 SW 211. 

98. Sessions v. Boykin, 78 Ala. 
328; Holliday v. Peo., 10 Ill. 214; 


Rankin v. Beaird, 1 Ill. 163; Colee v. 
Madison County, 1 Ill. 154, 12 AmD 
161; Watson Seminary v._ Pike 
County Ct., 149 Mo. 57, 50 SW _ 880, 
45 LRA 675; Cushman v. Hale, 68 Vt. 
444, 35 A 382. 

99. Fla.—Harper v. Golloway, 58 
Fla. 255, 51°S 226, 26 LRANS 794, 19 
AnnCas 235. 

Mo.—State v. Lief, 248 Mo. 722, 
154 SW 1133; State v. Whitaker, 160 
Mo. 59, 60 SW 1068. 


Nev.—Hx p. McMahon,*26 Nev. 
248, 66 P 294. 
N. C.—State v. Maultsby, 139 N. 


C. 588, 51 SE 956; Buncombe County 
School Directors v. Asheville, 137 N. 
C. 508, 50 SE 279; Buncombe County 
School Directors v. Asheville, 128 N. 
GC. 249, 38 SE 874; Vance County Bd. 
of Education v. Henderson, 126 N. 
C. 689, 36 SE 158. 

N. D.—State v. Bickford, 28 N. D. 
36, 147 NW 407, AnnCas1916D 140. 

Wis.—State v. Maurer, ‘159 Wis. 
653, 150 NW 966. q 

1. See Statutes [36 Cyc 976]. 

2. State v. Lief, 248 Mo. 722, 154 
SW 1133; State v. Newell, 140 Mo. 
282, 41 SW 751; State v. Bockstruck, 
136 Mo. 335, 38 SW 317. 

3. Smith v. Barrow, 21 Ga. A. 650, 
94 SE 860; State v. Pray, 30 Nev. 206, 
219, 94-P 218. 

“When a fine is paid in pursuance 
of a judgement, the statute determines 
what disposition shall be made of 
it, and neither the trial court nor 
this court has power to alter such 
disposition, and certainly ministerial 
officials could not.” State v. Pray, 
supra. 

4, Cal.—Los Angeles County v. 
Los Angeles, 65 Cal. 476, 4 P 453. 

N. Y.—Green Island v. Williams, 
79 App. Div. 260, 79 NYS 791; Yon- 
kers Soc., etc. v. Yonkers, 44 Hun 
338; American Soc., etc., v. Cohoes, 4 
NYSt 808. 

N. C.—Vance County Bd. of Edu- 
cation v. Henderson, 126 N. C. 689, 
36 SE 158. 

Oh.—Cleveland v. Jewett, 39 Oh. 
St.) 271. 

Vt.—State v. St. Johnsbury, 59 Vt. 
332, 10 A 521. sa 


‘Wis.—State v. Milwaukee, 


Wis. 564, 149 NW 579, AnnCas1916A | informer 


110. 
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position of the proceeds unauthorized by law has 
right thereto may be enforced in 
an appropriate action.t The action must be brought 
within the period of time limited by statute:5 and 
the complaint must state a cause of action... i 
It has been held that the interest ac- 
cumulated on funds derived from fines is to be 
distributed among the parties entitled to the prin- 
cipal in the same proportion.’ 

B. Informer’s Share.® 
paying a moiety of fines to informers was in fre- 
quent use in England from very early times;® and 
in this country congress or the legislature in fixing 
fines has in many cases provided, with a view to 
stimulating prosecutions, that an informer should 
be entitled to a part of the fine.1° 
any part of a fine is to go to an informer for 


The practice of 


If a whole or 


, [a] Question for the jury.—Th 
issue of whether a fine ae pean imi 
posed under a town ordinance or a 
state statute is sometimes a ques- 
tion for the jury. Pocahontas v. 
State, 114 Ark. 448, 170 SW 89. 

[b] County treasurer’s fee.— 
Where collected fines were not paid 
over to the county treasurer for the 
use of the state as required by law, 
but were applied directly to the 
payment of the expenses of the 
courts, the county treasurer’s fee for 
collecting was never earned, and the 
state was entitled to recover the full 
amount of the fines without deduct- 
ing such fee. State v. Milwaukee, 
158 Wis. 564, 149 NW 579, AnnCas 
1916A 110. 

5. Harrodsburg vy. Harrodsburg 
Educational Dist., 7 SW 312, 9 KyL 
605; Hillsborough County v. Man- 
chester, 49 N. H. 57; Buncombe 
County v. Asheville, 128 N. C. 249, 
38 SE 874. 

6. Green Island v. Williams, 79 
App. Div. 260, 79 NYS 791. 

7, Galpin v. Chicago, 269 Ill. 27, 
109 NE 713, LRA1917B 176. 

8. “Informer” defined see Inform- 
er (22: Cye).720]. 

9. Bacon Abr. tit Action Qui 
Tam; 3 Blackstone Comm. p_ 160; 
State v. De Lano, 80 Wis. 259, 49 
NW 808. 

10. U. S.—Washington Levy Ct. v. 
Ringgold, 5 Pet. 451, L. ed. 188; 
U. S. v.‘ Funkhouser, 25 F. Cas. No. 
15,177, 4. Biss. 176. 

Del.—Law, etc., Soc. v. Wilming- 
ton, 20 Del. 366, 55 A 1 


Tll.—Illinois Cent. R. Co. v. Herr, 


54 Ill. 356. 

Md.—Sanner v. State, 85 Md. 523, 
37 A 165. 

N. H.—Pierce v. Hillsborough 


County, 54 N. H. 433. 

Ss. C—State v. Baldwin, 18 S. C. 
L. 541. 

Vt.—Wing v. Smilie, 63 Vt. 532, 22 
a 74; Cain v. Valiquette, 56 Vt. 

Va.—Southern Express Co. Vv. 
Com., 92 Va. 59, 22 SE 809, 41 LRA 
436 [aff 168 U. S. 705 mem, 18 SCt 
947 mem, 42 L. ed. 1212 mem]. 

Wis.—State v. De Lano, 80 Wis, 
259, 49 NW 808. 

[a] Payment to society for pre- 
vention of cruelty to children as 
prosecutor.—Yonkers Soc. etc. v. 
Yonkers, 44 Hun (N. Y.) 338. 

[b] Share of prosecutor. — Some 
statutes provide that in certain cases 
the officer or person prosecuting the 
ease shall be entitled to a specified 
percentage of the fine when collect- 
ed. Ashlock v. Com., 7 B. Mon. (Ky.) 
44; Rout v. Feemster, 7 J. J. Marsh. 
(Ky.) 131; Batchelder v. Rocking- 
ham County, 66 N. H. 374, 28. A 429; 
Wing v. Smilie, 63 Vt. 532, 22 A 74; 
Cain v. Valiquette, 56 Vt. 78. 

Effect of remission on share paid 
over to the informer see infra § 42. 

Effect of reveal of statute impos- 
ing fine or penalty on rights of 
ee see Constitutional Law 
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setting the prosecution afoot, the statute must so 
provide.11 It seems that a party claiming an in- 
former’s share must be the first informer.!2 One 
may be entitled to an informer’s share by giving 
information leading to other information.1? It is 
not necessary that he shall be a witness in the 
case** or have such personal knowledge of the 
crime as to make him a competent witness. <A 
person whose duty it is to disclose information, and 
who violates such duty if he does not disclose it, 
cannot be an informer.1® However, under a statute 
providing that all fines and penalties, when recov- 
ered, shall be paid to the county or city where the 
same may be imposed, unless directed to be paid 
otherwise by the law imposing them, but if there is 
an informer he shall have half, unless otherwise 
provided, it has been held that the state had no 
interest in, and could not maintain, an action against 
a sheriff to recover fines which he collected and 
claimed as informer’s fees.17 It seems that to en- 
title the informer to his reward his name need 
not be entered upon the docket or appear upon the 
records of the court in connection with the prose- 
cution.‘* Under some statutes in order for an in- 
former to be entitled to a part of the fine his 
name must be written or indorsed on the indict- 
ment or at its foot.1° The right of the informer 
to a portion of the fine is complete and enforece- 
able only when the fine has been collected.2° The 
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judgment in the prosecution in which the fine is 
imposed should be rendered in favor of the state;?1 
and where it is so rendered, an execution thereon 
in favor of the informer is invalid.22 A e¢om- 
plainant, under a statute imposing a fine, cannot 
recover in an action of debt that portion of the 
fine to which, by the terms of the statute, he may 
be entitled, in the absence of a special provision 
to that effect,?* since in the absence of any special 
provision as te the mode of procedure, the use of 
the word ‘‘fine’’ in a statute determines that its 
recovery must be by indictment or information.24 
The burden of proof to the right to the informer’s 
portion of a fine is upon the person who claims 
to be the informer,?> or upon the person who claims, 
as of right, to withhold moneys from the state 
on the ground that they belong to the\informers.2° 


The informer’s share, if not claimed, is payable to | 


the state.27 

Constitutionality of statutes. Under the various 
state constitutions making provision for the appli- 
cation of the proceeds of fines to educational or 
other purposes, acts of the legislature giving shares 
of fines collected to the informers have been up- 
held in most instances.28 However, where the con- 
stitution provides for the disposition of the entire 
amount of the fine, such statutes have been held 
unconstitutional.2® 


VI. REMISSION OF FINES °° 


[§ 42] The general pardoning power which is 
vested in the crown in England and in the presi- 
dent and the governors of the various states in 
the United States*1 usually extends to the re- 
mission of fines,®? unless some vested rights in the 
proceeds of such finés would be thereby impaired.?? 
And in any case the executive may discharge from 


11. Bryant v. Rich’s Grill, 216] prosecution, 


and, while such entry 30. 


imprisonment for nonpayment.?4 The fact that a 


| statute directs the disposition to be made of a 


fine does not interfere with the power of the execu- 
tive to remit such fine.2> The courts cannot as a 
rule remit fines which have been lawfully and 
finally imposed.?° However, some statutes provide 
that certain courts shall have power to remit a 


Effect of pardon see Pardons 


Sete 344, 103 NE 925, AnnCas1915B 
869. 

12. U. S. v. Simons, 7 Fed. 709. 
See U. S. v. Funkhouser, 25 F. Cas. 
Nor Wl S:277,.1 40 Biss) .L76* “UsiSeav: 
George 9.25: H. Cas. “No. °15'198,- 6 
Blatchf. 406 (both cases of forfeiture 
yo ine the principle of the 
ext). 


13. U.S. v. Simons, 7 Fed. 709. 

{a] Illustration. — Where A _ in- 
formed against B for smuggling and 
B confessed and implicated C for 
receiving the property smuggled, and 


C_was arrested and acting upon the 
advice of a third party also con- 
fessed and implicated D as his prin- 
cipal in the transaction, and D was 
convicted and fined, A was held to 
be entitled to an informer’s share 
of the fine imposed. U.S. v. Simons, 

7 Fed. 709. 

14. Sanner v. State, 85 Md. 523, 
87 A 165. 

15. Sanner vy. State, 85 Md. 523, 
387 A 165. 

-{a] Reason for rule.— ‘It does 
not inerease the reputation of pub- 
lic trials for purity and justice, when 
the witnesses are to receive rewards 
in case of the conviction of the ac- 
cused.” Sanner v. State, 85 Md. 523, 
526, 37 A 165. 

16. U.S. v. Simons, 7 Fed. 709. 

17. Sanner vy. State, 83 Md. 648, 35 
A 158. 

18. Northumberland v. Coos, 51 
N. H. 557 (under a statute relating 
to prosecutions for the keeping for 
sale of spirituous liquors, it is not 
required that the name of the town 
or its agent as prosecutor shall be 
entered on the docket or appear on 
the records in: connection with the 


might be advisable, the claim of the 
town for one half of the fine collect- 
ed by the county through such prose- 
cution may be enforced without it). 

19. State v. Parkins, 
385, 61 SE 337. 

20. Grenada County v. Little, 111 
Miss. 605, 71 S 871. 

21. Bass vy. State, 63 Ala. 108. 
See also Rawlings vy. State, 2 Md. 201 
Cwhere an act awards one half of a 
fine to the county, and one half to 
the informer, and the whole is ad- 
judged to the state, the judgment 
will not be reversed at the instance 
of the person convicted). 

22. Bass v. State, 63 Ala. 108; 
Dupont y. Downing, 6 Iowa 172. 

23. Slayton v. Marshall, 64 N. H. 
549, 15 A 210, 1 LRA 51. 

24. See supra § 5. 

25. State v. Green, 120 Md. 681, 
87 A 1101. 

[a] Evidence held sufficient to 
show that the party seeking to re- 
cover the reward was the informer. 
Sanner v. State, 85 Md. 523, 37 A 165. 


26. State v. Green, 120 Md. 681, 
87 A 1101. - 

27. State v. Green, 120 Md. 681, 
87 A 1101. 


28. State v. Indiana, etc., R. Co., 
133 Ind. 69, 82 NE 817, 18 LRA 502; 
Southern Express Co. v. Com., 92 Va. 
59, 22 SE 809, 41 LRA 486; State v. 
De Lano, 80 Wis. 259, 49 NW 808; 
Dutton v. Fowler, 27 Wis. 427: Lynch 
v. The Economy, 27 Wis. 69; State 
v. Casey, 5 Wis. 318. 

29. State v. Hillsborough County, 
(Fla.) 87 S 917; Atchison, ete. R., 
Co, v. State, 22 Kan. 1; Ex p. Mc- 
Mahon, 26 Nev. 243, 66 P 294; State 
v. Parkins, 68 W. Va. 385, 61 SE 337. 


6S. Wi Vas 


[29 Cyc 1567, 1568]. 

1a See Pardons [29 Cyc 1562, 
32. In re Mullee, 17 F. Cas. No. 

9,911, 7 Blatchf. 23; Pardoning Power 

of President, 5 Op. Atty.-Gen. p 579; 

Power to Remit Fines, 4 Op. Atty.- 


Gen. p 458; Respecting the Pardon- 
ing Power, 3 Op. Atty.-Gen. Pp 622; 
Holliday v. Peo., 10 fll. 214; State 


v. Beebee, 87 Iowa 636, 639, 54 NW 
479; McKay v. Woodruff, 77 Iowa 
413, 42 NW 428. 

“The lesser power of remission is 
necessarily. included within the gen- 
eral authority to pardon.” Holliday 
V.Peor, iO, auae 214, 216 [quot State 
v. Beebee, supra]. F 

33.9 See infra note 40 fa]. 

34. Pardoning Power of Presi- 
dent, 5 Op. Atty.-Gen. p 579, Mani- 
towoc County vy. Sullivan, 51 Wis. 
115, 8 NW 12. ; 

35. Fischel vy. Mills, 55 Ark. 344, 


18 SW 237, 15 LRA 395; Baldwin Wey 


Scoggin, 15 Ark. 427, 

36. In re Mulle, 17 F. Cas. No. 
9,911, 7 Blatchf. 28: State v. Manuel, 
20 N. C. 144; Luckey vy. State, 14 Tex. 
400; Spradley v. State, 23 Tex. Civ. 
A. 20, 56 SW 114. wigs 

la] Right vested in governor.— 
Where the right to remit a fine after 


conviction is in the executive of the 


State, the court, after imposing the 
fine, cannot remit any part thereof. 
State v. Manuel, 20 N. Cc. 144; Luckey 
v. State, 14 Tex. 400. 


[b] Judgment with condition for 


remission.—It has been held to be 
irregular to annex to a Sentence any 


condition for the subsequent remis- — 


sion of the fine. 


State v. Ber. ett, 
20 N. C. 170 f 


_ ¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 42-43] 


fine imposed by such courts.?? When the authority 
branch of the gov- 
ernment, that authority cannot be usurped by any 
The authority to exercise the power 
to remit a fine continues until a vested right in- 
But thereafter it cannot be exercised.2 
The power to remit fines only authorizes the re- 
‘pursuance of the provisions of 
a Where a court has power to remit a 
fine, it ought not to exercise it unless some good 
reason for so doing is shown,*2 and it has been 
held that the good conduct of the prisoner is not 
Where power is granted to 
suspend the collection of a fine for a limited period 
of time, there is no power to make an indefinite 
Suspension of the fine;** and a suspension for more 
than the period prescribed is void ab initio,*® and 
The power to remit 


to remit a fine is vested in one 


other branch.38 
tervenes.®9 


mission of fines in 
the law.4! 


a sufficient reason.43 


not valid for such period.‘¢ 
the whole of a fine includes the 
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that part.48 


check, payment 


power to remit 


PART TWO: FORFEITURES 


[By Juan D. Mrranpa] 


[25 C.5.] 1169 


a part thereof.47 

Operation and effect. If a release is confined to 
a part of the fine it will not be extended beyond 
It has been held that a commutation 
merely releasing the property of defendant from 
ability does not relieve him of any personal liabil- 
ity;*° and that a respite of the collection of ‘a fine 
after it has been replevied does not release the 
surety in the replevy bond.®° 
sion of a fine to be effective the conditions upon 
which it is granted must be complied with.>! | Where 
a contractor with county for hire of county pris- 
oners accepted, pursuant to agreement, defendant’s 
check for half amount of prisoner’s fine, so that 
prisoner, in custody of sheriff to collect fine or 
make delivery to contractor, was released, the eon- 
tractor could not recover from defendant on the 


In order for remis- 


of which was stopped after the 


vovernor remitted fine.®2 


I. DEFINITIONS AND DISTINCTIONS 


[§ 43] A. In General. The terms ‘‘fine,’’ ‘‘for- 
feiture,’’ and ‘‘penalty’’ are often used loosely and 
The term ‘‘forfeiture 


even confusedly.t 


37. See statutory provisions; and 
Peo. v. New York Ct. Spec. Sess., 156 
NYS 61 [aff 217 N. Y. 674 mem, 112 
NE 1070 mem]. 

38. U.S. v. Mossew, 268 Fed. 383; 
McKay v. Woodruff, 77 Iowa 413, 42 
NW 428; Buckler v. Com., 8 KyL 63; 
Bennett v. State, 2 Yerg. (Tenn.) 472; 
Spradley v.. State, 23 Tex. Civ..A. 
20, 56 SW 114. 

fa] Thus, where the constitution 
or statutes of the state vest the 
power to remit fines elsewhere, it 
cannot be exercised by: (1) The at- 
torney-general. Bennett v. State, 2 
Were, (Clenn.) 472. (2) The prose- 
cuting officer. McKay v. Woodruff, 
77 Iowa 413, 42 NW 428; Buckler v. 
Com., 8 KyL 63. (3) The board of 
supervisors. McKay v. Woodruff, 
supra. 

{b] Legislature.—Where the gov- 
-ernor is vested with the power to 
remit a fine imposed, the legislature 
cannot assume to act in that be- 
half. Haley v. Clark, 26 Ala. 439; 
State v. Sloss, 25 Mo. 291, 69 AmD 
467; Com. v. Denniston, 9 Watts 
CPadieson State wv. -mieming,' *' 7 
Humphr. (Tenn.) 152, 46 AmD 73. 
See Rankin v. Beaird, 1 Ill. 1638 
(where the act only released from 
imprisonment, the court saying that 
even if the right to the fine was a 
vested one, it was not destroyed, but 
the party was left to his action). 

[ec] National Defense Act.— (1) 
Comp. St. § 10130, as to remission of 
fines on summary investigation be- 
fore district judge, does not author- 
ize him to recommend remission of 
a fine by the secretary of the treas- 
ury for violation of National _De- 
fence Act of Aug. 10, 1917 (40 U.S. 
St. at L. 276 c 53). U. S. v. Mossew, 
268 Fed. 383. (2) The concurrent 
jurisdiction with the court of claims 
given by Comp. St. § 991 (20) does 
not authorize the district court to 
sit as a court of claims to remit a 
fine imposed .under National Defense 
Act Aug. 10, 1917 (40 U. S. St. at L. 
206 c. 53), here claimant had not 
complied with the formal statutory 
provisions as to suing in the court 
of claims, but has merely presented 
a petition asking the court to act 
summarily. U. S. v. Mossew, supra. 

Statutes providing relief for de- 
pe Teae ts unable to pay see supra 
: 89. Hendrix v. Reed, 137 Ark. 454, 
208 SW 800; Fischel v. Mills, 55 Ark. 
344, 346, 18 SW 287, 15 LRA 895; 


?? has’ a 

State v. Dyches, 28 Tex. 535; Smith 

v. State, 26 Tex. A. 49, 9 SW 274. 
“The rule established by the au- 


thorities is that until a vested right’ 


intervenes, the power of the Gov- 
ernor to remit the fine remains.” 
Fischel v. Mills, supra [quot Hen- 
drix v. Reed, supra]. 

{a] An execution issued after re- 
mission of fine will be enjoined. State 
v. Dyches, 28 Tex. 535;. Smith v. 
State, 26 Tex. A. 49, 9 SW 274. 
<-40. U. S.—U. S. v. Harris, 26 F. 
Cas INO; 1 oe bey A bps ALO: 

Ark.—Fischel v. Mills, 55 Ark. 344, 
18 SW 237, 15 LRA 395. 

Ga.,—Parrott v. Wilson, 51 Ga. 
255; Matter of Flournoy, 1 Ga. 606. 

/lll.—Meul v. Peo., 198 Ill. 258, 64 


NE 1106. 
8 Blackf. 


mid State. iV. 
229. 

Ss. C.—State v. Williams, 10 S. C. 
L. 26; State v. Rowe, 2 S. C. L. 565. 

Eng.—Reg. v. Barret, 1 Salk. 383, 
91 Reprint 334; Rex v. Amery, 2 T. 
R. 515, 100 Reprint 278. 

{a] The share of an informer can- 
not be remitted where the right 
thereto has become vested. U.S. v. 
Harris, 126 FR: Cas..No: 15,312, 1 ‘Abb: 
110; Parrott’ v.' Wilson, 51 Ga. 255; 
Rucker v. Bosworth, 7 J. J. Marsh. 
(Ky.) 645; State v. Williams, 10 S. C. 
L. 26; State v. Rowe, 2 S. C. L. 565. 

[b] In EKentucky.—(1) Under the 
constitution then controlling, it was 
held that the governor could not 
remit that part of a judgment which 
by statute is given to the attorney 
for the commonwealth, to be paid to 
him when collected. Berry v. Shee- 
han, 87 Ky. 434, 9 SW 286, 10 Kyl 
426; Com. v. Morgan, 14 B. Mon. 
392. (2) It had been formerly held 
under an early act that the power 
of the governor to remit was un- 
limited, and that the attorney had 
no interest in the fine different from 
that of the commonwealth. Routt v. 
Feemster, 7 J. J. Marsh. 131. 

41. Ryan v. State, 176 Ind. 281, 
95 NE 561; Ex p. Connella, 33 Nev. 
380, 111 P 295; Ex p. Shelor, 33 Nev. 
Sod ete PA) Sik; 

42, Peo. v. Kelly, 32 Misc. 319, 66 
NYS 733. 

[a] A higher court, although hav- 
ing power to remit a fine, in the ab- 
sence of good cause shown will re- 
fuse to remit a fine imposed by the 
lower court, where the lower court 
has also power to remit it. Peo. v. 
Kelly, 32 Misc. 319, 66 NYS 733. 


Farley, 


distinct meaning.” 
expresses the result which flows from a failure to 
comply with the law. 


It is a comprehensive one? and 


The term is most generally 


43. Peo. v. Kelly, 32 Misc. 319, 66 
NYS 733. 

44. Ex p. Connella, 33 Nev. 380, 
111 P 295; Ex p. Shelor, 33 Nev. 361, 
Paes 29: 

45. Ex p. Connella, 33 Nev. 380, 
111 P 295; Ex, p. Shelor, 33 Nev. 361, 
111,-P 291, 

46. Ex p. Connella, 33 Nev. 380, 
111 PB 295; Ex p. Shelor, 33 Nev. 361, 
aS 4 cae ey Ie 

47. State v. Twitty, 11 N. C. 193; 
State v. Williams, 10 S. C. L. 26. 

48. Buck vy. State, 103 Miss. 276, 
60 S 321. 

49. McKay v. Woodruff, 77 Iowa 
413, 42 NW 428. 

59. Nall vy. Springfield, 9 Bush 
(Ky.) 678. 

51. McKay v. Woodruff, 77 Iowa 


413, 42 NW 428. 
_ [a] Ilustration.—Where a pardon 
is granted releasing the fine and 
also releasing certain property from 
the lien of the fine, but not affecting 
the personal liability of defendant, 
and containing a condition that de- 
fendant pay the costs and refrain 
from the unlawful business for 
which he was convicted, such a par- 
don is not a bar to the subsequent 
arrest of defendant, unless he shows 
that he has complied with the con- 
ditions thereof. McKay v. Woodruff, 
77 Iowa 413, 42 NW 428. 

52. Hendrix v. Reed, 137 Ark. 454, 
208 SW 800. 

1. See supra § 1. 2 

“The word ‘forfeiture’ is variously 
defined in the books, and its exact 
Signification varies more or less ac- 
cording to the connection in which it 
is used.” Pence v. Tidewater Town- 
site Corp., (Va.) 103 SHE 694, 695. 

2. Woodrough v. Douglass County, 
71 Nebr. 354, 98 NW 1092. 

3. McCulloch v. Murphy, 125 Fed. 


{a] Etymology of “forfeiture.”— 
“Rorfeiture is derived by Cunning- 
ham, in his law dictionary, from the 
Latin foris factura, French forfait, 
signifying trespass, transgression, 
crime. Coke, in his commentary on 
Littleton, (59a.) gives the definition 
of forfeiture, by saying it is derived 
from the Latin, the adjective is foris 
factus, the verb foris facere, and the 
noun foris factura, foris extra and’ 
legem facere, that is to act against 
or without law or custom,” Beard 
v. Smith, 6 T. B. Mon. (Ky.) 430, 4438.. 
een McCulloch v, Murphy, 125 Fed. 
Die 
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used to signify the effect of transgression of a 
penal law rather than the transgression itself.5 As 
the term is used in this article, forfeiture is the di- 
vestiture of specific property without compensation, 
in consequence of some default or act forbidden by 


law.6 


[§ 44] B. Penalty Distinguished.7 
terms ‘‘forfeiture’’ and ‘‘penalty’’ are often used 
as being synonymous and interchangeable,® they are 


5. Beard v. Smith, 6 T. B. Mon. 


(Ky.) 4380. 

6. Ind.—State v.. Marion County, 
85 Ind. 489, 

Iowa. — Gosselink vy. Campbell, 4 
Iowa 296. 


Ky.—Com. v. French, 130 Ky. 744, 
114 SW 255, 17 AnnCas 601. 

Miss.—Taylor v. Matchell, 2 Miss. 
596. 

Mo.—Casey v. St. Louis Transit 
Co., 116 Mo, A. 235, 91 SW 419. 

Or.+-Stennick v. J. K. Lumber Cos 
85 Or. 444, 161 P 97, 166 P 951. 

Pa.—Union Glass Co., Ltd. v. New 
Castle First Nat. Bank, 10 Pa. Co, 
665. 

Tex.—State v. De Gress, 72 Tex. 
242, 11 SW 1029; Myers v. State, 47 
Tex. Civ. A. 336, 105 SW 48. 

Va.—Anglea v. Com., 10 Gratt. (51 
Va.) 696. 

[a] Other definitions.—(1) “A dep- 
rivation or destruction of a right in 
consequence of the non-performance 
of some obligation or condition.’ 
Webster v. Dwelling House Ins. Co., 
53 Oh. St. 558, 568, 42 NE, 546, 53 
AmSR 658, 30 LRA 719 [quot Sten- 
nick v. J, K. Lumber Co., 85 Or. 444, 
£76, 477, 161 P 97, 166 P 951]. . (2) 
“A divestiture of property without 

“compensation, in consequence of a 
default or offense.” Union Glass Co., 
Ltd. v. New Castle First Nat. Bank, 
10 Pa, Co. 565, 572 [quot Stennick v. 
J. K, Lumber Co., supra]. (3) “An 
involuntary transfer of a sum of 
money or property imposed by way 
of punishment for the commission of 
an offense against the law.” Casey 
v. St. Louis Transit Co., 116 Mo. A. 
235, 247, 91 SW. 419 {quot Anglea 
v. Com., 10 Gratt. (51 Va.) 696]. (4) 
A penalty by which one loses his 
rights and interest in his property. 
Gosselink vy. Campbell, 4 Iowa 296, 
300, (5) “A penalty imposed for 
misconduct or breach of duty.”? Com, 
v. French, 130 Ky. 744, 748, 749, 114 
SW 255, 17 AnnCas 661. (6) “Loss 
of property by way of compensation 
for injury to the person to whom the 
property is forfeited, as well as pun- 
ishment.”’ Whitney v, Dewey, 158 
Med. 385, 392, 86 CCA 21. (7). “the 
incurring of a liability to pay a defi- 
nite sum of money as the conse- 
quence of violating the provisions of 
some statute or refusal to comply 


With some requirement of law.” 
Black L. D. [quot Com. v. French, 
Supra], (8) “The loss of what be- 


longs to a person in consequence of 
some fault, misconduct or transgres- 
Sion of) law.” State v. Marion 
County, 85 Ind. 489, 493. (9) “The 
omission or neglect of a duty which 
the party binds himself to perform, 
or to the performance of which he 
is enjoined by the law, is upon the 
breach . thereof called a forfei- 
ture; that is, the advantages accru- 
ing from the performance of the 
thing, are by his omission defeated 
and determined.” Beard v. Smith, 6 
T. B. Mon. (Ky.) 430, 444 [quot Sten- 
nick v. J. K. Lumber Co., 85 Or. 444, 
476. 161 P 97, 166 P 951]. (10) 
“Where a person loses some prop- 
erty, right, privilege, or benefit in 
consequence of having done or 
omitted to do a certain act.” Rapalje 
& LL. LL.D. [quot State v. De 
Gress, 72 Tex. 242, 245, 11 Sw 1029 
(quot Meyers v. State, (MexCivewA.) 
105 SW 48, 50)]. To like effect Hud- 
son v. Shepard, 90 Ill. A, 626; State 
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forfeiture,!2 


While the [§ 45] ¢. 


v. Marion County, 85 Ind. 489; Jagoe 
v, Adtna L. Ins. Co., 123 Ky. 510, 96 
SW 598; Roblee v. Masonic Life As- 
soc., 38 Misc, 481, 77 NYS 1098 [aft 
95 App. Div. 620, 88 NYS 1115]; 
Cassell v. Crothers, 193 Pa, 359, 44 
A 446. (11) The “effect or penalty 
of transgressing some law.” Tomlin 
L. D. [quot King yv. Gardner, 25 N. S. 
48, 51]. (12) “A penalty for an of- 
fence or unlawful act, or for some 
wilful omission of a tenant of prop- 
erty, whereby—he loses it together 
with his title, which devolves upon 
others.” Wharton Ll. Lex. [quot 
King v. Gardner, supra]. (13) “The 
loss of an estate in consequence of 
the doing or omission of some act.” 
Pence v. Tidewater Townsite Corp., 
(Va.) 103 SE 694; 695. - 

[b], Blackstone’s definition. — (1) 
“A punishment annexed by law to 
some illegal act or negligence 
the owner of lands, tenements, or 
hereditaments, whereby he loses all 
his interest therein, and they be- 
come vested in the party injured, as 
a recompense which he alone or the 
public together with himself hath 


sustained.” 2 Blackstone Comm. 
p 267 [quot Wiseman vy. MeNulty, 
25 Cal. 230, 237: Merchant's Bank 


is, the advantages 
accruing from the performance of 
the thing, are by his omission de- 
feated and determined.” . Bacon 
Abr. [quot Williamsburg v. Weesner, 
164 Ky. 769, 774, 176 SW 224; Beard 
v. Smith, 6 T. B. Mon, (Ky.) 430, 
444]. (2) “This definition includes 
forfeitures of conditions, obligations, 
Offices, and estates, and other penal- 
ties, accruing in civil cases, or in- 
flicted for transgressions or omis- 
sions of duty imposed by law, or as 
it relates to crimes and offences.” 
Beard v. Smith, supra. : 
[a] Statutory definition. — “The 
word forfeiture, as used in this chap- 
ter, shall include any penalty, in 
money, or goods, other than a fine.” 
Wis, St. (1898) § 4294. See State v. 
Hamley, 137 Wis. 458, 119 Nw 114 
(where the statute is construed), 
[fe] “The term ‘forfeiture’ [in a 
contract] (1) does not necessarily 
exclude a purpose to make the sum 
named a penalty merely to which the 
parties may resort for the recovery 
of the actual damages resulting ... 
to the injured party by the breach of 
the contract.” McMillan v. Bowie 
First Nat. Bank, 56 Tex. Civ. A. 45, 
46, 119 SW 709. (2) “Forfeiture 
relates to something done or omitted 
by which one’s rights are lost, . >): 
There can be no forfeiture of a con- 
tract that has no existence,,... . 
Forfeiture ae a pre-existing 
valid contract or obligation.” Roblee 
v. Masonic Life Assoc., 38 Misc. 481, 
483, 77 NYS 1098 Laff 95 App. Div. 
620, 88 NYS 1115] [quot Stennick vy. 
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not always so.® A forfeiture is a broader} and 
more comprehensive term.1! When the term ‘‘pen- 
alty’’ is used in its generic character it includes a 
As employed here, a forfeiture re- 
lates to specifie property, real or personal,!® while 
a penalty relates to a sum of money.4 

Other Terms Distinguished. 
term ‘‘forfeiture’’? has been distinguished from 
‘“‘abandonment,’’ 1° ‘‘escheat,’’ 16 ‘‘fine,??17 ‘pur- 


The 


J. K. Lumber Co., 85 Or. 444, 477, 
161 P 97, 166 P 951]. ‘ 
infra 


7 Penalties generally see 
§§ 72, 161. 

8. Cal.—Peo. v. Reis, 76 Cal. 269, 
18 P 309; Muldoon v. Lynch, 66 Cal. 
536, 6 P 417. i 

Ga.—Southern R. Co. v. Inman, 11 
Ga. A. 564, 75 SE 908; Pennington 
v. Douglas, ete., R. Co., 8 Ga. A. 665, 
60 SE 485. : 

La.—Miller vy. Bopp, 136 La. 788, 
67 S 831. 

Md.—State v. Baltimore, etc., R. 
aa 12° Gill® & 52 9279 38) 9 Aan 
317. . 

Mo.—State v. Walbridge, 119 Mo. 
383, 24 SW 457, 41 AmSR 663: Casey 
v. St. Louis Transit Co., 116 Mo. A. 
235, 91 SW 419. 

N. M.—Keinath v. Reed, 18 N. M. 
358, 137 P 841, 

N. Y.—Colwell v. Lawrence, 38 N. 
Me 11)" be DranserntAcy 3 buna G HowPr 
306 [aff 36 Barb. 643, 24 HowPr 306]; 
Colon v. Lisk, 13 App. Div. 195, 43. 
NYS 364 [aff 158 N. Y 188, 47 NE 
302, 60 AmSR 609]. 

Pa.—Crawley v. Com., 123 Pa, 275, 
16 A 416. l 
S. C.—Butler v. Butler, 62 8. G 

165, 40 SE 138. 

{a] “Penalty, forfeiture or liabil- 
ity.”—U. S. v. Ulrici, 28 F. Cas. No. 
16,594; (3 Dill, 533. = 

9. Hawkins v. Iron Valley Fur- 
nace Co., 40 Oh. St. 507, 514: Sten- 
nick v. J. K. Lumber Co., 85 Or. 444, 
161 P 97, 166 P 951; Wright v. Dobie, 
3 Tex. Civ. A. 194, 22 sw-66. 

“The terms ‘forfeiture and pen- 
alty,’ though generally regarded as 
synonyms, are not such in this pro- 
vision. . - . The ternis are used in 
contrast, and effect must be given, if 
possible, to each. A penalty in its 
original and legal sense means a 
penal punishment. ... Like corporal 
punishment, it is inflicted by or in 
right of the public, and a recovery 
enures in whole or in part to the 
public. A forfeiture is more com- 
prehensive in its signification, yet it 
generally accrues to individuals, and 
may well be so limited in a statute 
requiring strict construction.’ Haw- 
kins v. Iron Valley Furnace Co., 
supra, - 

[a] As used in contract.—“Pen- 
alty” is not synonymous with “for- 
feiture,” as used in a contract stipu- 
lating that a certain amount should 
be forfeited in the event of the aban- 
donment of a’certain trade, although 
the two words may be used to mean 
the same thing, for a forfeiture is 
usually a penalty, although a penalty 
is not necessarily a forfeiture. Bakin 
v. Scott, 70 Tex. 442, 7 Sw 777.. 

10. Stennick v. J. K. Lumber Co., 
85 Or. 444, 161 P 97, 166 P 951. 

ll. Hawkins v. Iron Valley Fur- 
nace Co., 40 Oh. St. 507. 

12. Gosselink v. Campbell, 4 Iowa 

;_ Casey v. St. Louis Transit Cox, 
i Sw 419; Wright 
ue Dobie, 3 Tex. Civ. A. 194, 22 Sw. 

13. See supra § 43. 

14, See infra § 72. 

15. Fisher v. Crescent Oil Co., 
(Tex. Civ: /Ax) 178 SW 905; Garrett 
v. South Penn Oil Co., 66 W. Va. 587, 
66 SE 741. 

Abandonment “defined” see Aban- 
donment § 1. } ’ 

16. See Escheat § 1. 

17. See supra § 2. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 


§§ 45-48] 


And it 
“debt,?? 22 


chase,’’ 18 ‘‘sale,’? 19 and ‘‘stoppage.’’ 2° 
has-been held synonymous’ with 
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‘*fine,’’ 22 and ‘‘punishment.’?’ 28 


II. COMMON-LAW AND STATUTORY IN REM FORFEITURES *4 


[§ 46] A. Distinguished and Compared. In 
many cases of forfeiture for a felony committed at 
common law, forfeiture did not strictly speaking at- 
tach in rem;?> but it was a part or at least a con- 
sequence of the judgment or conviction,?® and there- 
fore no right to the goods and chattels of a felon 
could be acquired by the crown from the mere com- 
mission of the offense,27 but the right attached only 
by the conviction of the offender.2® In the contem- 
plation of the common law the offender’s right was 
not divested until the conviction.?2® But this doc- 
trine never was applied to seizures and forfeitures 
ereated by statute in rem, cognizable on the revenue 
side of the exchequer.*° The thing was there pri- 


marily considered as the offender,®! or rather the 
offense was attached primarily to the thing,?? and 
this, whether the offense was malum prohibitum or 
malum in se.?* 

[§ 47] B. Owner’s Knowledge or Consent. 
When the thing is inculpated under an in rem stat- 
utory provision it may be forfeited, although the 
act which caused the forfeiture was not done by or 
with the consent or knowledge of the owner.?4 There 
are circumstances, however, where the thing- may 
be ineulpated according to the letter of the statute, 
but where the courts refuse to enforce a forfeiture, 
as being contrary to the spirit and meaning of the 
statute.*® 


III. GROUNDS AND PROPERTY SUBJECT TO FORFEITURE 


[§ 48] By the early law lands and tenements 
were forfeited to the crown for treason:** For petit 
treason and felony all personal estates and real 
property and the profits of freehold estates during 
life were forfeited absolutely;?7 and after death 
all the offender’s lands and tenements in fee sim- 
ple were forfeited for a short period of time.%® 
Goods and chattels were also forfeited for the 
higher kinds of offenses, as high treason or mis- 
prision of treason, petty treason, felonies of all 
sorts, ete.2® Lands were forfeited only upon at- 
tainder *#° but goods and chattels were forfeited by 
conviction.4t In some of the American colonies a 
forfeiture of land might be had upon conviction 


18. Woodrough v. Douglas Coun- 
ty, 71 Nebr. 354, 98. NW 1092. coll Css 6) Lay A: 
“Purchase” defined see Purchase “Tt 


Oyster Commn., v. The Schooner Car- 
(Orleans), 51, 54. 
is a well-recognized principle 


of a felony.42 During the American Revolution 
statutes were passed by the colonies by which per- 
sons loyal to the king forfeited their estates, real 
and personal.4? And during the Civil War con- 
eress authorized the confiscation of the property of 
those who had taken part against the federal gov- 
ernment.*4 The rule that a conviction of felony 
worked a forfeiture of the property of the felon 
has been abrogated by statute in both England 4° 
and the United States.*® The rule being thus ren- 
dered obsolete, it is considered sufficient to set 
out in the note the cases in which it has been 
passed upon.*7 At the present time statutes exist 


der in a boat driven within the limit 
by the violence of wind and waves 
and without the fault of the person 


[32 Cye 1264]. 
19. Woodrough v. Douglas County, 
71 Nebr. 354, $8 NW 1092. 


“Sale” defined see Sales [35 Cyc 
25]. 

20. Dig. Op. Judges Adv. Gen. 
psé66 LIL B: 6...- 


21. See Debt § 7. 

22. See supra § 2. 

23. Featherstone v. Peo., 194 Ill. 
325, 62 NE 684; Taylor v. Matchell, 
2 Miss. 596; Jones v. State, 10 Okl. 
Gr) 216; 136 P 182,137 P 121. 

“Pynishment” defined see Punish- 
ment [32 Cyc 1262]. 

24. Vesting of title under com- 
mon-law and statutory forfeiture see 


infra § 66. 

“Escheat’”’ distinguished see 
Escheat § 1. 

25. The Palmyra, 12 Wheat. (U. 
S.) 1, 6 L. ed. 531. 

26. The Palmyra, 12 Wheat. (U. 
Sy). 1,6 Laned: 531: 

27. The Palmyra, 12 Wheat. (U. 
5S: )eide6 da: sede 53. 

28. The Palmyra, 12 Wheat. (U. 
SDicl6uli.5ed:-531; 

29. The Palmyra, 12 Wheat. (U. 
Saint, 68 da, wieds) bods: S. .v. Five 


Ai. 
Boxes Asafcetida, 181 Fed. 561 [cit 


Cvyel. 

mo The Palmyra; 12 Wheat. (U. 
S.) 1, 6 L. ed.-531. 

31. The Palmyra, 12 Wheat. (U. 


Ni tds G6, Ted. b31;, Us, S._v. ive 
See Asafcetida, 181 Fed. 561 [cit 
Cyc]. 

ye The Palmyra, 12 Wheat. (U. 
Ss.) 1, 6 L. ed. 531; Oyster Commn. v. 


The Schooner Carroll C., 6 La. A. 
(Orleans) 51. : 

33. The Palmyra, 12 Wheat. (bm 
S)) 1,.6.L. ed..531; Oyster Commn, v. 
The Ree Carroll C., 6 La. A. 
Orleans) 51. 

: ‘34. Dobbins v. U. S., 96 U. S. 395} 


4 elie Cds 68a. Us 5S. Vv. ive Boxes 
‘Asafcetida, 181 Fed, 561 [cit Cyc]; 


of law that where a thing whereof 
there is an owner, passes into a 
situation antagonistic to the law, he 
may lose his ownership in it simply 
because the thing has offended. The 
punishment, if such it be called, 
falls on the thing even though the 
owner be not personally guilty of 
crime... Things are condemned 
as guilty for their active or passive 
contravention of a statute having 
forfeiture as its sanction; such con- 
traventions, by a fiction of law, are 
deemed the fault of the things them- 
selves; they: are held responsible for 
offenses of omission 6r commission, 
imputed to them as though they were 
conscious and accountable; they are 
arrested and proceeded against as 
defendants; they are acquitted or 
condemned as though they were 
competent to stand in judgment for 
their violation of statutes.” Per 
Moore, J., in Oyster Commn. Vv. 
The Schooner Carroll C., supra. 

[a] The rule has been applied 
where the owner of a distillery and 
other property leased them for the 
purpose of a distillery and the un- 
lawful acts were permitted by the 
lessee. Dobbins v. U. S., 96 U. S. 
395, 24 LL. ed. 637. 

35. Peisch v. Ware, 4 Cranch (U. 
S.) 347, 2 L. ed. 643; Trueman v. 403 


Quarter Casks, etce., Gunpowder, 
Thach. Cr. (Mass.) 14. 
[a] Miustrations.—(1) A cargo of 


wine and spirits which was landed 
from a disabled vessel by salvors 
was not forfeited, although the let- 
ter of the revenue laws was held to 
have been violated. Peisch v. Ware, 
4 Cranch (U. S.) 347, 2 L. ed. 648. 
(2) Where under a statute which 
provided that gunpowder which any 
person should have or possess ‘‘with- 
in two hundred yards of any wharf, 
or any part of the shore on the main 
land” should be forfeited, gunpow- 


in custody was not subject to for- 
feiture. Trueman v. 403 Quarter 
Casks, etc., Gunpowder, Thach. Cr. 
(Mass.) 14. 

36. Avery v. Everett, 110 N. Y. 
317, 18 NE 148, 6 AmSR 368, 1 LRA 
264; 4 Blackstone Comm. pp 384-387. 

37. 4 Blackstone Comm. pp 384— 
3887. See also 2 Blackstone Comm. 
pp 221. 

{a] Estates tail were first made 
subject to forfeiture for treason by 
26 MEenteM LEE cise 2 Blackstone 
Comm. p 117. 

38. 4 Blackstone Comm. pp 384- 
os See also 2 Blackstone Comm, 


als : 
39. 4 Blackstone Comm. pp 384-— 


40. 2 Blackstone Comm. p 387. 

41. 2 Blackstone Comm. p 387. 

42. Thomas v. Hamilton, 1 Harr. 
& M. (Md.) 190 (where the grantee 
of land was convicted in Virginia 
of a felony and the land in Maryland 
was forfeited to the lord proprie- 
tary). 

43. See War [40 Cyc 335]. 

44. See War [40 Cyc 333]. 


45. In re Bateman, L. R. 15 Ea. 
355; 33 & 34 Vict. ce 23: 
46. Act April 30, 1790; Rev. St. 


§ 5326; Peo. iv. Lyon, 99° N. ¥. 210; 
TAN 6735/31 Ni OY Crs “160 8 frews33 
Hun.623) 2 3INy YorGr. 4845 Cath ole Nie 
Cr. 400)]; Moore v. Littel, 41 N. Y. 
66 [aff 40 Barb. 488]. 

constitutions 


Provisions in state 
see infra. § 50. ; 

47. N. J.—Hinchman v. Clark, 1 
N. J. L. 391; Dunham v. Drake, 1N. J. 
L. 363; Boyd v. Banta, 1 N. J. L. 308. 

N. Y.—Avery v. Everett, 110 N. Y. 
317, 18 NE 148, 6 AmSR 368, 1 URA 
264; Moore v. Littel, 41 N. Y. 66 
{aff 40 Barb. 488]; Jackson v. Pre- 
vost, 2 Cai. 164. 

Pa.—Ash v. Ashton, 3 Watts & 
S. 510; Dietrick v. Mateer, 10 Serg. 
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in many jurisdictions providing for the forfeiture | of property on various grounds,4® 
IV. EXTENT 
[§ 49] A person cannot forfeit a greater estate | or right in property inculpated than he himself has. 
V. CONSTITUTIONAL AND STATUTORY PROVISIONS 


[§ 50] A. Validity. There are constitutional 
provisions prescribing that no conviction of a crime 
shall work a forfeiture of an estate.®°° However, 
the statutes creating or providing for forfeiture 
of specific property used in violation of law usually 
have been deemed constitutional *! as against the 
objection of their being in deprivation of prop- 
erty for public use without compensation,®2 and 
in deprivation of property without due process of 
law ** when such forfeiture fairly tends and is 
reasonably necessary to accomplish a legitimate pur- 
pose under the police power.®* <A statute which 
prescribes generally as to the forfeiture of the prop- 
erty is not void because it omits to provide for the 
mode of disposal of the property after its for- 
feiture.®® 

[§ 51] B. Construction.®® <A statute imposing a 
forfeiture should be construed strictly °” and in a 
manner as favorable to the person whose property 
is to be seized as is consistent with the fair prin- 
ciples of interpretation.°> The courts will usually 
give such a construction to statutes providing for 


forfeitures as will be consistent with justice and 
the dictates of natural reason, although contrary 
to the strict letter of the law;5® and therefore the 
strict letter of the law will not be enforced against 
persons who could not possibly be informed of its 
enactment, although there is no proviso in the stat- 
ute to that effect.°° An act of congress which 
provides for a forfeiture, and a joint resolution 
of the same date explaining the act and defining its 
operation, must be construed together.*1 

[§ 52] C. Effect of Repealing Act.®? It is an 
established rule that, where a proceeding to enforce 
a forfeiture prescribed in a legislative act is pend- 
ing at the time of the repeal of the act or is in- 
stituted after the repeal, such repeal is a bar to 
the action or proceeding, in the absence of a saving 
clause in the repealing act.¢? However, it is some- 
times expressly prescribed that the repeal of any 
statute shall not release or extinguish any forfeiture 
incurred under such statute, unless the repealing 
act shall so expressly provide.®* 


VI. ENFORCEMENT *® 


[§ 53] A. Necessity of Judicial Determination. | There can be no forfeiture of property unless the 


& R. 151; Com. v. Pennock, 3 Serg. 
& iR,,.199, 
S. C.—Wells v. Martin, 2 S. Cc. L. 


0. 

Eng.—In re Bateman, L. R. 15 Eq. 
355; Chowne vy. Baylis, 31 Beav. 351, 
54 Reprint 1174; Norris v. Chambres, 
29 Beav. 246, 54 Reprint 621 [aff 3 
De G. F. & J. 583, 45 Reprint 1004]; 
In re Thompson, 22 Beav. 506, 52 
Reprint 1203; Horton v. Kirton, 4 
Brook. CC. 4b413.2 (Reprint 963! Whit- 
aker v. Wisbey, 12 C. B, 44, 74 ECL 
44, 188 Reprint 817; Macrae v. Hynd- 
man, 6 Cl. & F. 212, 7 Reprint 677; 
Morewood v. Wilkes, 6 C. & P. 144, 
25 HCL 364; Re Harrop, 3 Drew. 726, 
61 Reprint 1080; Barnett v. Blake, 2 
Dr. & Sm. 117, 62 Reprint 566; Re 
Saunders, 4 Giffard 179, 66 Reprint 
669; Perkins v. Bradley, 1 Hare 219, 
23 EngCh 219. 66 Reprint 1013; 
Fleming v. Smith, 12 Ir. C. L. 404; 
Buckley v. Stapleton, 9 L. J. Ch. O. 
S. 263; Macrae v. Macrae, Macl. & 
R. 645, 9 Reprint 237; Rex v. Brid- 
ger, 1 M. & W. 145, 150 Reprint 381; 
Roberts vy. Walker, 1 Russ. & M. 
752, 51 EngCh 752, 39 Reprint 288; 
Shaw v. Bran, 1 Stark. 319, 2 ECL 
125; Nicholls v. How, 2 Vern. Ch. 
389, 23 Reprint 850; Bedford v. Coke, 
2 Ves, 116, 28 Reprint 76. 

48. See statutory provisions. 

Cross references: 


Constitutionality of statutes see 
infra § 50. 
Construction of statutes see infra 


Sb. 
Effect of repealing act see infra § 52. 
Forfeiture for violation of: 
Customs laws see Customs Duties 
§§ 324-358. 
Wee ee laws see War [40 Cyc 
3 - 
Gaming laws see Gaming § 251. 
Liquor laws, see Intoxicating 
Liquors [23 Cyc 292]. 
Nonintercourse laws see War [40 
Cye 311}: 
Revenue laws see Internal Reve- 
nue [22 Cye 1680]. 
Tax laws see Taxation [37 
1547]. 
Usury laws see Usury [39 Cye 


Cye 


1094]. 

49. Borland v. Dean, 3 F. Cas. No. 
1,660, 4 Mason 174. 

50. See constitutional provisions; 
and State v. Ryder, 126 Minn. 95, 147 
NW 953, 5 ALR 1449. 

51. Patsone v. Pennsylvania, 232 
U. S. 138, 34 SCt 281, 58° L. ed. 539; 
Oyster Commn. vy. The Schooner Car- 
roll C., 6 La. A. (Orleans) 51; State 
v. Ryder, 126 Minn. 95, 147 NW 953, 
5 ALR. 1449; Daniels v. Homer, 139 
oF Cc. 219; 51 SH 992, 3 LRANS 

is 

52. Oyster Commn. vy, The Schoon- 
er Carroll C., 6 La. A. (Orleans) 51. 

Deprivation of property generally 
see Constitutional Law §§ 998-1018. 

53. Patsone v. Pennsylvania, 232 
U. S. 138, 84 SCt 281, 58 L. ed. 539; 
Oyster Commn. v. The Schooner Car- 
roll C., 6 La. A. (Orleans) 51; State 
v. Ryder, 126 Minn. 95, 147 NW 953, 
5 ALR 1449; Daniels v. Homer, 139 
N. C. 219, 51 SE 992, 3 LRANS 997. 

Due process of law generally see 
Constitutional Law §§ 956-1099. 

Necessity of provision for judicial 
i ey, and determination see infra 


§ 

54. State v. Ryder, 126 Minn. 95, 
147 NW 953, 5 ALR 1449; Daniels 
v. Homer, 139 N. C. 219, 51 SEH 992, 
3 LRANS 997; Miller v. State, 3 Oh. 
St. 475. 
eee State v. Rum, ete. 51 N. H. 


56. Construction of statutes gen- 
erally see Statutes [36 Cyc 1102]. 
57. U. S—wU. S. v. One Cadillac 
Eight Automobile, 255 Fed. 173 [cit 
Cyc]. 
Conn.—Hmerson vy. 
Conn. 422. 
Ill.—Chicago, etc. R. Co. v. Peo., 
67 Ill. 11, 16 AmR 599. 
Mass.—Trueman y. 403 Quarter 
Wiese ete., Gunpowder; Thach. Cr. 


Goodwin, 9 


Ney.—State v. Harmon, 35 Nev 
189, 127 P 221, AnnCas1914C 891, 

Or.—Nicklas v. Rathburn, 69 Or. 
483, 489, 189 P 567 [quot Cyc]. 

Porto Rico.—Desola vy. Willoughby, 
1 Porto Rico Fed. 344. ° 


Man.—Gemmel v. Sinclair, 1 Man. 85.’ 
[a] Construction of statute. —~— A 
Statute which provides that “if any ° 
penalty, forfeiture or punishment be 
mitigated by any provision of the 
new law, such provision may, with 
the consent of the party affected, be 
applied to any judgment pronounced 
after the new law takes effect” ap- 
plies to a forfeiture in a civil as well 
as in a criminal case. Mosby vy. St. 
Louis Mut. Ins. Go., 31 Gratt. (72 
Va.) 629, 634 (“The language used 
is general enough to embrace both 
civil and criminal cases. If it had 
been the intention of the legislature 
to confine the provision to criminal 
cases alone, it would not have used 
the words ‘the party affected’ there= 
by, but the word ‘accused,’ or some 
other similar word indicating a 

criminal offense’’). 

Construction of penal statutes gen- 
erally see Statutes [36 Cyc 1183]. 

58. U. S. v. One Cadillac Bight 
Automobile, 255 Fed. 173 [eit Cyc]; 
Trueman y. 403 Quarter Casks Gun- 
powder, Thach. Cr. (Mass.) 14: Nick- 
las v. Rathburn, 69 Or, 483, 489, 139 
P 567 [quot Cyc]. 

[a] Under a statute providing for 
the forfeiture of gunpowder tunder 
certain conditions and for the regu- 
lation _by the firewards of the trans- 
portation and receipt of gunpowder 
within a city, the firewards have no 
authority to create a cause of for- 
feiture not authorized by the act. 
Trueman y. 403 Quarter Casks, ete., 
Gunpowder, Thach. Cr. (Mass.) 14. 

59. Ham v. McClaws, 1S. C. L. 93. 

60. Ham v. McClaws;, 1S. CG. L, 93. 

61. Bigelow v. Forrest, 9 Wall. 
ean ee LS Ee ek 696. 

- ee generally © Statutes 
Cyc wee . Nee 

63. . S. v. Six Fermenting Tubs, 
27 EF. Cas. No. 16,296, 1 ABB. 268; 
Governor v. Howard, 5 N. GC. 465. 

64. See statutory provisions; and 
U. S. v. Reisinger, 128 U. Sg, 398, 9 
SCt 99, 32 .L. ed. 480; U.S. v, Keokuk, 
etc., Bridge Co., 45 Fed. air ded 

65. Operation and effect 


feiture see infra §§ 65-68 1 “°F 
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§§ 53-57] 


forfeiture is judicially determined.** Even where 
under statute the forfeiture takes place at the time 
of the commission of the offense, it is not fully 
and completely operative and effective and the 
title of the state or the government is not perfected 


until there has been a judicial determination.*7~ A | 


statute or ordinance which allows: the seizure and 
confiscation of a person’s property by ministerial 
officers without inquiry before a court or an op- 
portunity of being heard in his“own defense is a 
violation of the elementary principles of law and 
the constitution.°* Where the forfeiture is to a 
private person, the necessity, that it shall be judi- 
cially granted to him is all the more apparent.®? 

Notice should be given to the owner of the prop- 
erty seized of proceedings to determine the for- 
feiture.”° ) 

Where there has been a default, a decree of con- 
demnation may be awarded without a hearing if 
the facts justifying the forfeiture are apparent 
from the record,” unless the statute requires that 
there shall be a hearing.*? The extent of the hear- 
ing must depend upon the circumstances of the 
case."3 

[§ 54] B. Seizure4—1. Right of. To justify 
an officer in making a seizure, there must be rea- 
‘sonable ground to believe that some offense has 
been committed.” 

[§ 55] 2. By Whom Made. It is a general rule 
Ill.— Darst v. Peo., 51 Ill. 286, 


2 AmR 3801. 
Ky.—Gallagher v. Wooster, 4 KyL 


slight additional 
sufficient. 
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have voluntarily declined to do so, 
evidence will | 
Indeed a wilful omission 


[25 C.J.] - 1178 
that any person may seize any property forfeited 
to the use of the government, either by the mu- 
nicipal law, or by the law of prize, for the purpose 
of enforcing the forfeiture.7¢ It depends upon the 
government itself whether it will act upon the seiz- 
ure.”” If it adopts the acts of the party and pro- 
ceeds to enforce the forfeiture by legal process this 
is a sufficient recognition and confirmation of the 
seizure,“* and is of equal validity in law with an 
original authority given to the party to make the 
seizure.’® The confirmation acts retroactively and 
is equivalent to a command.®° 

[§ 56] C. Action ®!—1. Jurisdiction. To insti- 
tute and perfect a proceeding in rem in the United 
States courts to enforce a forfeiture, it is neces- 
sary that the thing ineulpated should be actually *? 
or constructively 8° within the reach of the court. 
It is actually within the court’s possession when it 
is submitted to the process of the court;** it is 
constructively within the court’s possession when by 
a seizure it is held to ascertain and enforce a right 
of forfeiture which can alone be decided by judicial 
decree in rem.®® Ordinarily a seizure is necessary,°® 
for it is the preliminary seizure of the property 
that brings it within the reach of legal process.®* 

[§ 57] 2. Form of Action and Method of Pro- 
cedure.’ Proceedings to enforce forfeitures are 
usually by information or libel in rem against the 
property alleged to have been forfeited,*® and such 
v. The Little Charles, 26 F. Cas. No. 


15,612, 1 Brock. 347; The Washing- 
ton, 29 F. Cas. No. 17,221, 4 Blatchf. 
NX 


be 


256. 
La.—Armbruster v. Behan, 3 La. 
A. (Orleans) 184. ‘ 
op ae v. Cook, 44 Miss. 
N. J.—Berry v. De Maris, 76 N. 
J: Li. 301, 312;-70 A 337 [quot-Cye]. 
N. Y.—New York Fire Dept. v. 
Kip, 10 Wend. 266. 
Oh.—Rosebaugh v. Saffin, 10 Oh. 
31; Cotter v. Doty, 5 Oh. 393. 
Or.—Nicklas v. Rathburn, 69 Or. 
483, 489, 139 P 567 [quot Cyc]. 
Porto Rico.—Désvla v. Willoughby, 
1 Porto Rico Fed. 344, 


Tex. — Terrazas v. Donohue, 227 
Sw 206. 
Vt.—Woodcock v. Bolster, 35 Vt. 


632. 

[a] The common-law rule that the 
erown cannot take forefeited lands, 
except on office found, applies to 
the state, and unless clearly repealed 
is binding on the judiciary. Robin- 
son v. Huff, 8 Litt. (Ky.) 37. 

See infra §§ 65, 66. 
Tll.—Darst v. Peo., 51 Ill. 286, 
2 AmR 301. : 

Ky.—Varden v. Mount, 78 Ky. 86, 
39 AmR_ 208. j 

N. J.—Berry v. De Maris, 76 N. J. 
L. 301, 312, 70 A 387 [quot Cyc]. 

Oh.—Cotter v- Doty, 5 Oh. 393. 

Or.—Nicklas v. Rathburn, 69 Or. 
483, 489, 139 P 567 [quot Cyc]. 

69. Gear v. Bullerdick, 34 Ill. 74. 

70. Jones v. Mason, 12 Ark. 687; 
Gallager v. Wooster, 4 KyL 256; 
Tracey v. Corse, 58 N. Y. 143. 

71. Windsor v. McVeigh, 93 Uz. 
S274) 223% Te. ved. -914; Confiscation 
Cases, 20 Wall. (U. S.) 92, 22 L. ed. 
220; Tyler v. Defrees, 11 Wall. (U. 
S.) 331, 20 L. ed. 161; Page v. ices 
11 Wall. (U. S.) 268, 20 L. ed. 135. 

TU. S. v. Lion, 26 F. Cas. No. 


72. 
15,607, 1 Sprague 399. 
, Ts. U. 3. Lion, 26 F. Cas. No. 
15,607, 1 Sprague 399. 

[a] “The court will at least ex- 
amine the allegations of the libel, 
to see if they are sufficient in law, 
and the return of the marshal, and 
such affidavit or affidavits as the dis- 
‘trict attorney shall submit. Where 
it appears that the owners have had 
full notice of the proceedings, and 
ample opportunity to intervene, and 


by the owners to answer, and there- 
by make disclosure as to material 
facts within their knowledge, might, 
of itself, satisfy the court that a 
forfeiture should be decreed. But 
the court will require the prosecutor 
to introduce full proof of. the al- 
legations in the libel, whenever the 
circumstances shall make it reason- 
able.” U. S. v. Lion, 26 F. Cas. No. 
15,607, 1 Sprague 399, 400. 

74. Seizure as necessary to juris- 
diction see infra § 56. 

Searches and seizures generally 
see Searches and Seizures [35 Cyc 


1263]. 
75. -U. S.iv. Cook, 25 F. Cas, No. 
14,852, 1 Sprague 213. 


7G, The Caledonian, 4 Wheat. (U. 
S.) 100, 4 L. ed. 523; Gelston v. Hoyt, 
3 Wheat. (U. S.) 246, 4 L. ed. 381; 
The Bolina, 3 F. Cas. No. 1,608, 1 
Gall. 75. 

77, The Caledonian, 4 Wheat. (U. 
S.) 100, 4 L. ed. 523; Gelston v. Hoyt, 
8 Wheat. (U. S.) 246, 4 L. ed. 381. 

78. The Caledonian, 4 Wheat. (U. 
S.) 100, 4 L. ed. 523. 

79, The Caledonian, 4 Wheat. (U. 
S.) 100, 4 L. ed. 5238. 

80. The Caledonian, 4 Wheat. (U. 
S.) 100, 4 L. ed. 528. 

81. Jurisdiction: 

For evasion of: 
Custom laws see Custom Duties 
§ 338. 
Intoxicating liquor laws see _ In- 
toxicating Liquor [28 Cyc 299]. 


OF: 
Admiralty courts see Admiralty 
§§ 100-108. 
Prize courts see War [40 Cyc 372]. 
. The Ann, Cranch (U. S.) 
1289) 3) Led. 9734. 
83. The Ann, 9 Cranch (U. S.) 
289, 3 L. ed. 734, 
84, The Ann, 9 Cranch (U. S.) 
289, 3 I. ed. 734. 
85. The Ann, Cranch (U. S.) 


289, 3 L. ed. 734. d 

86. U.S. v. The Frank Silvia, 45 
Fed. 641 [rev 37 Fed. 155, 13 Sawy. 
5951; The Wideliter, 8 F. Cas. No. 
4,755, 1 Abb. 577, 1 Sawy. L535 Uhre 
Silver Spring, 22 F. Cas. No. 12,858, 
1 Sprague 551; Two Hundred and 
Fifty Barrels Molasses v. U. S., 24 
F. Gas. No. 14,298, Chase 502; U. s. 


101. 

[a] Confiscation cases.—(1) Seiz- 
ure is absolutely necessary to vest 
jurisdiction under the confiscation 
acts of 1861-1862. U.S. v. Winches- 
ter; 99 U: .S:73 72-25. Li. wed} 479s sPike 
v. Wassell, 94° U. S. 711, 24 Li. ed. 
307; Confiscation Cases, 20 Wall. 
(US8.): 92, 22-1: eds’ 3203, Pelham) vy. 
ICT. IS Dil 62d aa ebeds 
+ Page 'v./U...S., /liewally U.S) 
268, 20 L. ed: 135; Pelham v. Rose, 
SAWallnreU. BS.) Os Meloy Teed re02's 
Morris v. U. S., 7 Wall. (U. S.) 578, 
19 L. ed. 281. (2) Where the prop- 
erty claimed to have been forfeited 
is not capable of manucaption, a 
seizure is sufficiently made by at- 
tachment proceedings in the ordi- 
nary course. Phcenix Bank v. Risley, 
111) We sSh 25/28 reds 374; cAlex= 
andria v. Fairfax, 95 U.S. 774,024 
L. ed. 583; Brown v. Kennedy, 15 
Wall. CU..8S.), 05914) 24 Ee edurelo3': 
Tyler v. Defrees, 11 Wall. (U. S.) 
331; 20: Li. ed. 161; Page v. U: Si, 41 
Wall. (UsS.) 268,: 20.L. ted. 135. -@) 
Where the property is already in 
possession of the court, no further 
seizure is necessary. Page v. U. S., 
supra; Tyler v. Defrees, supra. 

Jurisdiction in admiralty see Ad- 
miralty § 101. 

Seizure generally see supra §§ 54, 


55 
Dobbins v. U. S., 96 U. S. 395, 

24 L. ed. 637. 

88. Limitations see Limitations of 
Actions [25 Cye 1054]. 

g9. U.S. v. Zucker, 161 U.S. 475, 
16 SCt 641, 40 L. ed. 777; Boyd v. 
U. S., 116 U. S. 616, 6 SCt 524, 29 L. 
6027463 Coffeyaives: USS.) 126) RUS. 
427 6 “SCt. 4325429 L. ed. 1683 ihe 
Palmyra, 12 Wheat. (U. S.) 1, 6 L. 
ed, 531; The Samuel, 1 Wheat. (U. 
Se 9; 40m vedas 2351. aSaive pSeven 
Barrels Whisky, 131 Fed. 806; U. S. 
v. One Dark Bay Horse, 130 Fed. 
240; Three Packages Distilled Spirits 
v. U. S., 129 Fed. 329, 63 CCA 268, 
U. 8S. v. Two Barrels Whisky, 96 Fed. 
479, 37 CCA 518; The Bolina, 3 F. 
Cas:. No. 1,608, 1 Gall. 75;.U. 8S. v. 
Elliot, 25 EF. Cas. No. 15,043; U.S. 
vy. Three Hundred and Ninety-Six 
Barrels Distilled Spirits, 28 F. Cas. 
Nos. 16,502, 16,508, 16,504; Barna- 
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proceeding is regarded as a civil action.°° Trial by 
jury is ordinarily regulated by the rules applicable 
to civil actions rather than those which govern erim- 
inal prosecutions.°! Some statutes specifically pro- 
vide that, where the act or omission for which the 
forfeiture is imposed is not also a misdemeanor, 
such forfeiture may be sued for and recovered in 
a civil action.®°? On the contrary where it must be 
gathered from the statute that the action is meant 
to be criminal in its nature, it cannot be consid- 
ered as ciyil.®? 

[§ 58] 3. Defenses. If a person sets up the 
defense of vis major, he must make out the vis 
major so as to leave no doubt of his innocence.% 
If defendant seeks to avail himself of a defense 
granted him by a law passed subsequent to the in- 
curring of the forfeiture, he must take it subject 
to such terms and conditions as the legislature pre- 
seribed when it passed the law, or which it may 
have prescribed subsequently.% 

[§ 59] 4. Parties. Some statutes expressly pro- 
vide that an action for a forfeiture may be brought 
by a person entitled to a part of the proceeds there- 
of °° or that he may join with the state in the action 
to recover it.°7 In informations on penal statutes 
for forfeitures against several charged with mal- 
feasance, on not guilty pleaded, the jury may con- 
vict some of defendants of the whole or of part 
of the offense charged and may acquit others.°* In 
a proceeding in rem to forfeit goods the owner of 
the goods or any person claiming an interest in them, 
although not nominally a party, is nevertheless sub- 
stantially a party to the action and may appear 
and make defense. 


coat v. Six Quarter Casks of Gun-| 381. 
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~~ [§§ 57-60 
[§ 60] 5. Pleading—a. Libel or Information. 
There are no substantial distinctions between the 
proper structure of and rules governing libels of 
information and informations for municipal forfei- 
tures. A libel or information must contain a sub- 
stantial statement of the offense,? pleaded without 
vagueness or unecertainty.? Technical nicety and” 
precision such as are required in an indictment are 
not necessary to a libel * or to an information,® yet 
the allegations must be sufficiently specific to enable 
claimant to traverse them and to let the court see 
that, if proved, a violation of the law exists.6 In 
general it is sufficient if the offense is described or 
charged in the words of the statute defining the 
offense.’ But a general averment that the statute 
has been violated is not sufficient ;* and if the word: 
ing of the statute is general, embracing a whole 
class of individual subjects, but must necessarily be 
construed so as to embrace only a subdivision of 
that class, the allezation must conform to the sense 
and meaning of the statute.® It is not essential 
to aver the manner or agency by which the prop- 
erty was arrested, unless it is in prize cases.1° An 
information need not show that the case was not 
within the exemption of a proviso of the statute, 
for this is matter of defense.1 Where a seizure 
is necessary to give the court jurisdiction,!? a libel 
must allege that the property has been seized.1? An 
objection to a libel on this ground may be made 
after the filing of a plea.‘* Merely concluding 
‘‘against the form of a statute’’ will not cure a 
defect of averments that are material to show that 
a forfeiture has acerued.1® An information for a 
statutory forfeiture should conclude ‘‘against the 
| general rules of pleading in regard 


powder, 1 Misc. (Mass.) 225. 

90. The Three Friends, 166 U. S. 
1, 17 SCt 495, 41 L. ed. 897; Lilien- 
EHV VE WO Se, ) 9 0) Us Ss oT 24 la, ed. 
901; Barnacoat v. Six Quarter Casks 
of Gunpowder, 1 Mete. (Mass.) 225; 
State v. Tufts, 56 N. H. 137; State v. 
Rum, ete., 51 N. H. 373; State v. Bar- 
rels of Liquor, 47 N. H. 369; Haney 
v. Compton, 36 N. J. L. 507. 

[a] General character, — This 
form of action, sometimes called the 
king’s action of debt, was frequently 
used by the sovereign at common 
law. It is a civil cause, except per- 
haps the information qui tam for a 
penalty, which is said to be a penal 
action, only carried on by criminal 
instead of civil process. 4 Black- 
stone Comm. p_ 308; Sweet L. D. 
p 429; Adams v. Woods, 2 Cranch (U. 
S.) 336, 2 L. ed. 297; U. S. v. Grant, 
55 Fed. 414; The Bolina, 2 F. Cas. 
INoSs1,608, 1 :Gall. (U.4S.)° 7535 Levy 
Ve purley se 15 me oiCasuNors '8,300342 
Sumn. 355; Parsons v. Hunter, 18 F. 
Cas. No. 10,778, 2 Sumn. 419; U.S. v. 
Elliot, 25 F. Cas. No. 15,043; U. S. v. 
Lyman, 26 F. Cas. No. 15,647, 1 
Mason 482; Walsh v. U. S., 29 F. Cas. 
No. 17,116, 3 Woodb. & M. 341; Can- 
field v. Mitchell, 43 Conn. 169; Mew- 
burnivarStreet, 29. ClivQs BY498' 
Ruck vy. Atty.-Gen., 3 H. & N. 208, 
157 Reprint 447; Rex v. Hymen, 7 
T. R. 536, 101 Reprint 1118. 

91. Haney v. Compton, 36 N. J. 
eb e- Day ve .Compton, «3% =N.\-J. 
i. 514: 


92. See statutory provisions; and 
Oshkosh v. Schwartz, 55 Wis. 483, 
13 NW _ 552. 

93. Greene v. Briggs, 10 F. Cas. 


NO. 5576451 = Curt311:;-Com.iv,. In- 
toxicating Liquors, 113 Mass. 23; 
Com. v. Certain Intoxicating Liquors, 
107 Mass. 396; Com. v. Certain In- 
toxicating Liquors, 13 Allen (Mass.) 
561; Com. v. Certain Intoxicating 
Liquors, 14 Gray (Mass.) 375; Fisher 
v. MceGirr, 1 Gray (Mass.) 1, 61 AmD 


94. The Struggle v. U. S., 
Cranch.(U. S.) 71, 3 L. ed. 660; Mus- 
kegon, ete, R. Co. v. Muskegon 
Heights, 194 Mich. 643, 162 NW 92, 
96 [cit Cyc]. 

[a] Circumstances sometimes out- 
weigh positive testimony in such 
cases. The Struggle v. U..S., 9 
Cranch (U. S.) 71, 3 L. ed. 660. 

95.) Us SS. v. Hall; 26.8: Cas. No. 
15,285, 3% Wash, Gy «Cy i886) ) [aft 6 
Cranch 171, 3 L. ed. 189]. 

96. Bush v. U. S., 18 Fed. 625, 8 
Sawy. 322. 

Rights of informers see infra § 70. 

97. State of Wisconsin Cent. R. 
Co., 128 Wis. 79, 107 NW 295. 

98. See Hill v. Davis, 4 Mass. 137 
(assigning as a reason for this that 
the malfeasance in an information is 
several as well as joint and each de- 
fendant incurs a forfeiture in pro- 
portion to his offense). 

99. Boyd v. U. S., 116 U. S. 616, 6 
SCt 524, 29 L. ed. 746; .Windsor v. 
McVeigh, 93 U. S. 274, 23... ed. 914; 
MeVeigh v. SUr eS... Wield. n Se) 
259, 20 L. ed. 80; The Mary Anne, 
16 F. Cas. No. 9,195, 1 Ware 104; 
Com, v. Reed, 162 Mass. 215, 38 
NE 364; Com, v. Certain Intoxicating 
Liquors, 122 Mass. 8; Boggs v. Com., 
76 Va. 989. 

1. . S._v. Three Hundred and 
Ninety-Six Barrels Distilled Spirits, 
28 F. Cas. No. 16,503. Sa 

2, Coffey, v.0U.1 Ss 2A kG) US 427, 
29 L, ed. 681; Confiscation Cases, 20 
Wall. (U. S.) 92, 22 L. ed. 320; Mor- 
Lisive Usss27 Wall i (UAS) ars, 19 
L. ed. 281; The Emily, 9 Wheat. (U. 
S.) 381, 6 L. ed. 116; The Anne vy. 
US te Cranene (USES. Dine Osmomelamtads 
442; The Caroline v. U. S., 7 Cranch 
(U. 8.) 496, 3 L. ed. 417; The Hoppet 
Vv. US. ii iCranchh (Us (S)e889a3 ols 
ed. 380; U. S. v. Twenty Boxes Corn 
Whiskey, 133 Fed. 910, 67 CCA 214; 
U. S. v. One Distillery, 27 F. Cag. 
No. 15,929, 4’ Biss. 26. 


[a] Admiralty pleading.—(1) “The 


For later cases, developments and changes in the law see cumulative Annotations, 


to Admiralty suits in rem apply to 
a suit in rem for a_ forfeiture, 
brought by the United States, after 
a seizure on land.’’ Coffey v. U. S., 
116)\U. (Sin42%,- 435e 6 (SCta4325o9 ene. 


ed. 681. (2) Pleading in admiralty 
generally see Admiralty § 183 et 
seq. 


3. The Mary Ann, 8 Wheat. (U. 
S.) 380, 5 L. ed. 641. 

4. The Samuel, 1 Wheat. (U. S.) 
9, 4 De ed. 28% 

5. U. S,_v. Three Hundred and 
Ninety-Six Barrels Distilled Spirits, 
28 FEF. Cas. No. 16,503. 

6. U. S. v. Three Hundred ana 
Ninety-Six Barrels Distilled Spirits, 
28 F. Cas. No. 16,503. 

7. The Mary Ann, 8 Wheat. (U. 
S.) 380, 5 L. ed. 641; The Samuel, 1 
Wheat. (U2 S:)).9, 4) Tced..23 0. St 
v. Arms and Ammunitions, 24 F, Cas. 
No. 14,466a; U. S. v. Three Hundred 
and WNinety-Six Barrels Distilled 
Spirits, 28 F. Cas. No. 16,503. 

8. : S. v. Three Hundred and 
Ninety-Six “Barrels Distilled Spirits, 
28 F. Cas. No. 16,503. 

8. The Mary Ann, 8 Wheat. CU. 
S.) 380, 5.L. ed. 641, 

_10. U. S. v. Arms and Ammuni- 
ee F. Pk No. 14,466a. 

ng in prize cases see a 
[40 ae ee 

11. he ary Merritt, 16 F. Cas. 
No. 9,222, 2 Biss. 381 [rev 26 F-. Cas, 
No. 15,733, and aff 17 Wall. 582, 21 
L. ed. 682]. 

12. See supra § 56. : 

13. The Silver Spring, 22 F. Cas. 
No. 12,858, 1 Sprague 551. 

14, The Fideliter, 8 F. Cas. No. 
4,755, 1 Abb. 577, 1 Sawy. 153; The 
Oconto, 18 F. Cas. No. 10,421, 5 Biss. 
460 [aff 16 F. Cas. No. 9,330, 6 Biss. 
243]; The Silver Spring, 22 F. Cas. 
No. 12,858, 1 Sprague 551; The Wash- 


ington, 29. FB.  Cas| No: 17522254 
Blatchf. 101. 4 
15. The Nancy, 17 F. Cas. No. 


10,008, 1 Gall. 66. 


a 
same title, page and note number. 


, 


e 
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form of the statute,’’ or at least refer to some sub- 
sisting statute authorizing the forfeiture. 

[§ 61] b. Defendant’s Pleadings. Under some 
rules of courts no form of general issue is allowed 
to a libel, information, or libel of information;1? 
but each article therein should be specially met by 
a distinet article in the answer, admitting or con- 
troverting its allegations, or admitting part, and 
controverting part, as the case may be.18 If the 
general issue can be pleaded, it puts the truth of 
the libel in issue 1° both as to the liability of the 
thing to forfeiture 2° and as to the guilt of claim- 
ant.21_ A plea of no forfeiture is like a plea of 
not guilty to an indictment and puts in issue all 
the material allegations of the libel of informa- 
tion.2* If an information in rem is on the ex- 
chequer side of the court, a demurrer,?* not a mo- 
tion to quash,*4 is the proper mode of reaching tech- 
nical or substantial defects. The conclusion in the 
answer to a libel, information, or libel of informa- 
tion should not be to the country, but a simple 
prayer for restitution.”® 

[§ 62] 6. Issues, Proof, and Variance. Substan- 
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tial defects in the allegations are not cured by proof 
of facts which ought to have been alleged, for the . 
decree must be according to the allegations as well 
as proof.*® A general verdict for the condemnation 
of goods mentioned in the information is supported, 
if any one of several counts is good, where there 
was no motion that the government should elect on 
which it claimed a verdict.27 

[§ 63] 7. Judgment or Decree. In an action for 
the forfeiture of specific property, the judgment 
must be for the property, and not for its value.?8 
The decree must follow both the pleadings and the 
proof.2® The fact that a good defense existed 
against a decree of condemnation, but which was 
not pleaded before decree, will not avoid the de- 
cree.°° 

[§ 64] 8. Costs. Neither the property seized nor 
claimant is liable for the costs of the forfeiture 
proceedings unless there is a forfeiture.2t Even 
where there is a decree of forfeiture, there is no 
liability for costs, where claimant pleaded the gen- 
eral issue and the verdict is not guilty and that 
the property was kept contrary to law.%? 


VII. OPERATION AND EFFECT 


[§ 65] A. In General. At common law a for- 
feiture does not operate until by a proper judgment 
in a suit instituted for that purpose the rights of 

the state or government have been established.*? It 
is otherwise where the forfeiture is declared by stat- 
ute in absolute terms, not in the alternative; then 
it is held that the forfeiture takes place on the com- 
mission of the offence,*4 or at such other time *° or 
upon such other conditions °° as the statute may 


17. -¥F.° Cas. 


INO. sO GC! 1 Ou B. nO. 4S. 708: 


name. No distinction exists in this respect be- 
tween the operation of a statute which declares that 
for a specified offense the property designated shall 
be forfeited, and one which declares that the of- 
fender shall forfeit the property *" or a statute 
which declares that upon the commission of a cer- 
tain act the property involved shall be ‘‘liable to 
forfeiture.’’°5 If the statute prescribes forfeiture 


; were the consequence of conviction, 


16. The Nancy, 
10,008, 1 Gall. 66. 

17. U. S. v. Twenty-Five Barrels 
Alcohol, 28 F. Cas. No. 16,562. 

18. U. S. v. Twenty-Five Barrels 
Alcohol, 28 F. Cas. No. 16,562. 

19. Barnicoat v. Six Quarter Casks 
Gunpowder, Thach. Cr. (Mass.) 596. 

20. Barnicoat v. Six Quarter Casks 
Gunpowder, Thach. Cr. (Mass.) 596. 

21. Barnicoat v. Six Quarter Casks 
Gunpowder, Thach. Cr. (Mass.) 596. 

22, The Silver Spring, 22 F. Cas. 
No. 12,858, 1 Sprague 551. 

23. U. S. v. Three Hundred and 
Ninety-Six Barrels Distilled Spirits, 
28 F. Cas. No. 16,503. 

24. U. S. v. Three Hundred and 
Ninety-Six Barrels Distilled Spirits, 
28 F. Cas. No. 16,503. 

25. U. S. v. Twenty-Five Barrels 
Alcohol, 28 F. Cas. No. 16,562. 

[a] Verification of answer.—uU. S. 
v. Twenty-Five Barrels Alcohol, 28 
F. Cas. No. 16,562. 

96. The Caroline v. U. S., 7 
Cranch (U. S.) 496, 3 L. ed. 417; 
The Hoppet v. U. S., 7 Cranch (U. S.) 
389, 3 L. ed. 380 

27. Friedenstein v. U. S., 125 U. 
S. 224, 8 SCt 838, 31 L. ed. 736. 

28. Boles v. Lynde, 1 Root 
(Conn.) 195; Davidson v. Blunt, Litt. 
Sel. Cas. (Ky.) 128; Prior v. Lucas, 
8 Bibb (Ky.) 96, 1. A. K. Marsh. 
305; Bess v. Shepherd, 2 Bibb (Ky.) 
225. 

29. The Hoppet v. U. S., 7 Cranch 
(US ess). 8. La. ted. 380° 

30. Griswold v. Connolly, 11 F. 
Cas. No. 5,833, 1 Woods 193. 

31. U. S. v. One Hundred and 
Fifty Head Cattle, 3 Ariz. 3:4 eet 
489. S 

32. Barnicoat v. Six _ Quarter 
Casks Gunpowder, Thach. Cr. (Mass.) 
pe U. S. v. Grundy, 3 Cranch (U. 
S.) 337, 2 L. ed. 459; U. S. v. Fifty- 
six Barrels Whiskey, 25 F. Cas. No. 
15,095, 1 Abb. 93; Oakland Re Cor;v. 
Oakland, ete., R. Co., 45 Cal. 365, 13 
AmR 181; Eastwood v. McKenzie, 5 


Necessity of judicial determination 
generally see supra § 53. 

34. U..S.—-U. S. v. Stowell, 133 U. 
S. 1, 10 SCt, 244, 33 L.. ed. 555; Cald- 
well v. U. S., 8 How. 366, 12 L. ed. 
1115; Clifton v. U. S., 4 How. 2432, 
11 LL. ed. 957; Wood v. U. S., 16; Pet: 
342, 10 L. ed. 987; Gelston v. Hoyt, 3 
Wheat. 246, 4,L. ed. 381; U. S. v. The 
Mars, 8 Cranch 417, 3 L. ed. 609 [rev 
16\R Ss Cast No. 91 0Geel\ Galli, L927; 
U. S. v. Nineteen Hundred Sixty 
Bags of Coffee, 8 Cranch 398, 3 L. 
ed. 602; U. S. v. Grundy, 3 Cranch 
337, 2 L. ed. 459; The Mary Celeste, 
16 F. Cas. No. 9,202, 2 Lowell 354; 
U. S. v. J. C. McCoy Distillery, ete., 
25 F. Cas. No. 14,964; U. S. v. Fifty- 
Six Barrels Whiskey, 25 F. Cas. No. 
15,095, 1 Abb. 93; U. S. v. One Hun- 
dred Barrels Spirits, 27 F. Cas. No. 
15,948, 2 Abb, 305; U.S. v. One 
Copper Still, 27 F. Cas. No. 15,928, 8 
Biss. 270; U. S. v. The Reindeer, 27 
F. Cas. No. 16,144, 2 Cliff. 57 [aff 
2 Wall. 383, 17 L. ed. 911]; U. S. Vv. 
Sixty-Four Barrels Distilled Spirits, 
27 F. Cas. No, 16,306, 3. Cliff. 308; 
U. S. v. Stevenson, 27 F. Cas. No. 
16,396, 3 Ben. 119; U. S. v. Twenty- 
One Barrels High Wines, 28 F. Cas. 
No. 16,567. 

Ala.—Pilcher v. Faircloth, 135 Ala. 
811, 338 S 545. 

Gal.—Oakland R. Co. v. Oakland, 
ete., R. Co., 45 Cal. 365, 13 AmR 181; 
Borland v. Lewis, 43 Cal. 569. 

Colo.—McConathy v. Deck, 34 Colo. 
461, 83 P 135, 4 LRANS 358, 7 Ann 
Cas 896. ; 

N. Y.—Fontaine v. Phcenix Ins. 
Co., 11 -Johns. 293. 

Vt.—Bulkly v. Orms, Brayt. 124. 

Eng.—Roberts v. Withered, 5 Mod, 
191, 87 Reprint 602, 1 Salk.’ 223,792 
Reprint 198; Wilkins v. Despard, 5 T. 
R. 112, 101 Reprint 65. 

“Mhere is a difference between 
common law and statutory forfei- 
tures. Common law forfeitures, ex- 
cept in cases of deodand, suicide, 
flight, and perhaps a few others, 


or of judgment against the felon, 
and followed his personal trial; but 
statutory forfeitures are usually en- 
forced by proceedings- against the 
thing, and relate to the time of the 
commission of the offense.’’ Per Bal- 
lard, J., in U. S. v. Fifty-Six Bar- 
rels Whiskey, 25 F. Cas. No. 15,095, 
L-tA bb .0934) 05. 

[a] Rule applied.—_The acceptance 
of a bond to answer a judgment 
against claimants of the property 
forfeited does not reinvest the title 
inthema.UnGS iw wists MeCoya Dis= 
tillery, etce., 25 F. Cas, No. 14,964. 

General distinction between com- 
mon-law and statutory forfeitures 
see supra § 46. 

35. Oakland R. Co. v. Oakland, 
éte:, Ro .Co., 45 Cal. 365,13, Amma Sie 

S6.. /U.2 (Si; v. Grundy; ise Cranch 
(U...S.) 337, 350, 2 Ls ed. 459; Oak- 
jand R. Co. v. Oakland, ete., R. Co., 
45, 1Cal., 365, (373,913 “Amma 81 

‘It has been proved, that in all 
forfeitures accruing at common law, 
nothing vests in the government, 
until some legal step shall be taken 
for the assertion of its right, after 
which, for many purposes, the doc- 
trine of relation carries back the 
title to the commission of the of- 
fence; but the distinction taken by 
the counsel for the United States, 
between forfeitures at common law, 
and those accruing under a statute, 
is certainly a sound one. When a 
forfeiture is given by a statute, the 
rules of the common law may be dis- 
pensed with, and the thing forfeited 
may either vest immediately, or on 
the performance of some particular 
act, as shall be the will of the legis- 
lature.) S Marshall, Coot.) in pom. 
Grundy, supra [quot Oakland R. Co. 
v. Oakland, etc., R. Co., supra]. 

37. Un. S. Va, ity Six) Barrels 
Whiskey, (25).E. (Casi wNowedo,095 50 1 
Abb. 93. 

38. The Mary Celeste, 16 F. Cas. 
No. 9,902, '2 Lowell 354 (the word 
‘liable’ in this connection does not 
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in the alternative,®® as of the property itself or its 
value,*® or if there is more than one remedy pro- 
vided by statute and the state has an election to 
proceed for the forfeiture or in some other way not 
involving a. forfeiture,*! as for instance against the 
person himself who committed the forbidden act,‘? 
no forfeiture takes place until-the election is made. 

[§ 66] B. Title and Right to Forfeited Prop- 
erty. In ease the statute declares a forfeiture in 
absolute terms,** although the title of the state.or 
government is not perfected until judicial condem- 
nation,*4 when once perfected, it relates back to the 
time of forfeiture,*> thereby avoiding all intermedi- 
ate alienations,*® even to purchasers in good faith.*? 
Where the statute declares the forfeiture in the 
alternative,*® an innocent person may acquire a 
title which cannot be impaired by the subsequent 
action of the state.4® If the purchase has been made 
under a full knowledge of the facts, or of such 
facts as were sufficient to put the party on inquiry, 
of course the purchaser is not entitled to con- 
sideration.°° If goods thus bought are mixed, al- 
though in good faith, with other property free from 
forfeiture, so that they can no longer be identified, 
the courts in enforcine the forfeiture cannot make 
any division of the avgregate between claimant and 
the state.or government;>! the whole must be de- 
livered and the purchaser must bear the loss.52 A 
warranty given by the offender after the commission 
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of the forbidden act has no effect upon the thing 
if it is subsequently decreed to be forfeited.5* If 
the statute which provides for the forfeiture au- 
thorizes the proper officer to seize the thing named,°* 
or if a right to sue for the violation of the statute 
is given to anyone,®® title does not vest ipso facto 
by the prohibited aet being done, but relates only 
to the time of seizure 5° or to adjudging of the for- 
feiture in a suit begun;5? unless it is specially pro- 
vided by statute that the forfeiture be instantane- 
ous upon the commission of the forbidden act.5* A 
decree condemning as forfeited an estate for the life 
of the owner does not immediately east the entire 
beneficial estate in the property upon his children, 
so as to make them, while he is still living, his 
heirs.®° 

[§ 67] C. Effect on Concurrent Penalty. A sat- 
isfaction of a judgment or decree of forfeiture is 
not a bar to an action fora penalty for a breach 
of the law by means of the same property.°° The 
forfeiture and the penalty may be claimed by the 
same person where the causes and circumstances 
giving rise to the forfeiture and to the penalty are 
independent.®1 

[§ 68] D. Effect on Contracts. The fact that 
all of a person’s property was forfeited to the state 
and confiscated for its benefit does not relieve a 
prior owner from liability for his antecedent con- 
tracts with citizens of the state.¢ 


Vill. TITLE OF PURCHASER AT SALE UNDER DECREE 


[§ 69] Whoever sets up title under a condemna- 
tion is bound to show that the court had jurisdic- 
tion of the cause; and that the sentence has been 


mean that the property does not [a] In favor 


of the mechanics’ 


rightly pronounced, upon the application of parties 
competent to ask it.® 


‘ 


vest until seizure, but only that the 
government may not discover the 
liability, or may not choose to prose- 
cute). Contra The Kate Heron, 14 
F.. Cas. No. 7,619, 6 Sawy. 106. 

89. Caldwell v. U. S., 8 How. (U. 
S.)) 366, 12° L. ed. 1115; The Mary 
Celeste, 16 F. Cas. No. 9,202, 2 Low- 
ell 354. 

40. Caldwell v. U. S., 8 How. (U. 
S.) 866, 12 L. ed. 1115; The Mary 
Celeste, 16 F. Cas. No. 9,202, 2 Low- 
ell 354. 

41. U. S. v.. Sixty-Four Barrels 
Distilled Spirits, 27 F. Cas. No. 16,- 
306, 3 Cliff. 308. 

42. U. S. v. The Reindeer, 27 F. 
Cas: No. 16,144, 2 ‘Cliff. 57 “[aff’ 2 
Wall. 383, 17 L. ed, 911]. 

43,. See supra § 65. 

44. U.S. v. Stowell, 133 U. S. 1, 
10 SCt 244, 33 L. ed. 555; Clark v. 
EROLECLION. Ins. Co, pb -h.< Cas, No; 
Boo2, | story 109suaT. oS. ve 8Sixty= 
Four Barrels Distilled Spirits, 27 F. 
Cas. No. 16,306, 3 Cliff. 308; Pilcher 
Voremiaireloth, 135 TATa.” eli ssn Ss 


Pao? Bulkly v. Orms, Brayt. (Vt.) 
[al Forfeiture under the Naviga- 


tion Act (12 Car. IIT c 18) divests 
property, although the officer does 
not proceed to condemnation. Wil- 
Kins v. Despard, 5 T. R. 112, 101 Re- 
print 65. 

Necessity of judicial inquiry and 
determination see supra § 53. 

45. Un.) Ve scowell, 133) U. 7S.'15 
DOS Ot coeoot tut eOeniDD os Ur Ss iV. 
One Hundred Barrels Distilled 
Spirits, 14. Wall. (U. S.) 44, 20 L. 
ed. 815 [rev 27 F. Cas. No. 15,948, 
2 ‘Abb. 305,21 Dill. 49]; Five Hun- 
dred Eighty-one Diamonds v. U. §., 
119 Fed. 556, 56 CCA 122, 60 LRA 


595; The Mary Celeste, 16 F. Cas. 
No. 9,202, 2 Lowell 354; Pilcher v. 
Maircloth; 185 "Ala. 38, 838i. S.. 9455 


Bennett v. American Art Union, 7 
N. Y. Super. 614. ; 


liens of those who furnished the 
material and machines by which the 
property has been built up and made 
more valuable, a modification of this 
rigid rule has been allowed but with- 
out the courts having passed judg- 
ment as to their legal title, and 
solely on the plea ‘‘that no great in- 
justice could result therefrom to the 
government, while a_ refusal to 
apply a part of the fund to the pay- 
ment thereof might result in the 
greatest injustice.’ U. S. v. Distil- 
lery, ete., 25 °R. Cas. No. 14,964. 
46.5, ‘Si vil Stowellin 1334 Ui.) (Si) 
LO SCt3244 5) 335 Ee ed 5556 Us Se ry. 
The. Mars, 89 Cranch) “@L2) Se) Aad 
L. ed. 609 [rev 16 F. Cas. No. 9,106, 
t Gall. 192} (under the act of June 
28, 1809); U. S. v. Nineteen Hundred 
Sixty Bags Coffee, 8 Cranch (U. S.) 


398, 3 L. ed. 602; U. S. v. -Fifty-Six |, 


Barrels Whiskey, 25 F. Cas. No. 
15,095, 1 Abb. 93; U. S. v. Forty-Six 
Casks California Grape Brandy, 25 
BS Cas. -cNo. 15,1355 Uns nay. Sixty- 
Four Barrels Distilled Spirits, 27 °F. 
Cas. No. 16,306, 3 Cliff. 308; Pilcher 
Mp Maircloth*.d Spm eAlaerwoll. ene US 

45. 

AT.” Ua So Vie SLOWwell eles) el Sy aly 
10 SCt 244, 33 L. ed. 555; Caldwell 
v. U. S.,;.8 How, (U. S.) 366, 12°51: ed: 
1115; Clifton v: U. S., 4 How. (U. §.) 
242, 11 L. ed. 957; Wood v. U? S., 16 
Pet. (U._S.) 342,10 I.’ ed. 987; Gel- 
ston v. Hoyt, 3 Wheat. (U. S.) 246, 
4 L. éd. 381; U.S. v. The Mars, 8 
Cranch (U. S.) 417, 3 Li. ed. 609 frev 
16 RY Casi, No.9 1065 1 \Galty 192]; 
U. §S. v. Nineteen Hundred Sixty 
Bags of Coffee, 8 Cranch (U. S.) 398, 
3 L. ed. 602; Ss wv nGrundy, 3 
Cranech’ (CU. 'S.) 832 ie © ed 459) 
U. S. v. Fifty-Six Barrels Whiskey, 
25 F. Cas. No. 15,095, 1 Abb. 93; Pil- 
cher v. Faircloth, 135 Ala.’ 311, 33 8 
545; Roberts v. Withered, 5 Mod. 
191, 87 Reprint 602, 1 Salk. 228, 91 
Reprint 198; Wilkins v. Despard, 5 


{ 


T. R. 112, 101 Reprint 65. 

48. See supra § 65. 

49. Caldwell v. U. S.,-8 How. (U. 
S.) 366, 12 L. ed. 1115; The Mary 
Celeste, 16 F. Cas. No. 9,202, 2 Low- 


ell 354; U. S. v. Reindeer, 27 F. Cas. 


No. 16,144, 2 Cliff. 57 [aff 2 Wall. 
338,0 Lt Ee ed. 9s 0, USP ve Sixty 
Four Barrels Distilled Spirits, 27 F. 
Cas. No. 16,306, 3 Cliff. 308. 

50. The Ploughboy, 19 F. Cas. No. 
11,230, 1 ‘Gall. “44. 

51.. U. S. v. Fifty-Six Barrels 
Whiskey, 25 F. Cas. No. 15,095,’ 1 
Abb. 93. 


Forfeiture by commingling goods 


generally see Confusion of Goods § 3. 


2. . SS. v. Fifty-Six Barrels 
Whiskey, 25 F. Cas. No. 15,095, 1 
Abb. 98. 


apie Szymanski v. Zunts, 20 Fed. 

54. U. S. v. Three Hundred and 
Ninety-Six Barrels Distilled Spirits, 
7a ee. No. 16,503. 

Be ew York Fire Dept. v. Kip, 
10 Wend. (N. Y.) 266. 4 y 
a ee ELIA, ee Hundred and 

inety-Six Barrels Distilled irits, 
a er Nee 16,503. =P 

; ew. York Fire Dept. vy. Kip, 

10 Wend. (N. Y.) 266. r ‘i gaee 

58. U. S. v. Three Hundred and 

Ninety-Six Barrels Distilled Spirits, 

28 EF. Cas. No. 16,503. 

59. Pike. v. Wassell, 19 F. Cas. 
No. 11,164, 2 Dill, 555 [rev on other 

L. 


om 945 TY ISNT ee ed. 

soe Town v. Lamphere, 34 yt. 
61. Town v. Lamphere, 34 Vt. 365. 
62. Marks vy. Johnson, Kirby 

(Conn.) 228. a 


Discharge of contract generally 
see Contracts §§ 593-603, 

Sales of property after forfeiture 
ras before condemnation see supra 
63. La Nereyda, 8 Wheat. (U. 8. 
108, 5 L. ed. 574. . : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 70-71] 


FINES, FORFEITURES AND PENALTIES 
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IX. RIGHTS AND REMEDIES OF INFORMERS * 


[§ 70] Statutes frequently provide for the giv- 
ing of the proceeds of forfeiture in whole or in part 
to the informer.®®> To entitle the informer to his 
share the law creating the forfeiture must be 
valid.*® Who is entitled to an informer’s share de- 
pends on the provisions of the particular statute 
and the construction placed thereon.** Thus it has 
been held that a party claiming an informer’s share, 
must be the first informer,®® that the information 
must be given by him to some official who has the 
power and duty to act thereon,®® and that the claim 
of an informer can date only from the time when 
he actually gave the information,?® and not from 
the time when he ascertained the facts.74_ The in- 
formation given must not be based upon mere sus- 
picions or rumors,’? but must be of such a nature 
as to conduce to a condemnation.’* And it has,been 
held that the property must be seized ‘‘in pursu- 
ance of information given.’’ 74 It is not necessary 
that the information should be so full as to result, 
independently of other evidence, in condemnation,” 
or so full as the evidence in the case would au- 
thorize,*® it is sufficient if it induces a prosecution.” 
The right of the informer to his share in the pro- 
ceeds of a forfeiture is determined by the laws and 
regulations in force at the time his right vests,’ and 
cannot be affected by subsequent regulations.’® 
Neither the consent of the informer that the thing 
seized should be sent from the district of the seizure 


to another district,8° nor his disavowal of having 
instituted suit,8 nor even his misconduct in con- 
niving’ with the person informed against to defraud 
the government of the fund of the seizure,’? con- 
stitutes a waiver of or will defeat the informer’ s 
right to his share of the forfeiture. It is not neces- 
sary that an informer should make his claim to part 
of the forfeiture at the time of giving the infor- 
mation,*® or that he should afterward take part in 
the prosecution.** An informer’s share of money 
on deposit in the registry of the court should be 
decreed to be paid directly to the persons bene- 
ficially interested and entitled to hold it.8° An 
agreement between informers to divide the in- 
former’s share equally is valid,’* and should be 
regarded by the court in distributing it.87 If the 
proceeds of a condemnation are brought into an 
admiralty court, the court may decree an informer 
his proportion, before it is paid over to the ecol- 
lector.°* After the money has been paid over to the 
collector, the court cannot, on its admiralty side, 
decree in favor of the informer against the col- 
lector in personam ®® or against money of his in 
court arising from some source other than the ad- 
miralty proceeding.®® A suit at common law is the 
informer’s remedy.®! In such a suit there may be 
a joinder of persons entitled to the informer’s 


share. 


X. REMISSION 


[§ 71] The power of an officer to remit a for- 
feiture is limited by the law which confers the 
power.®? He cannot interpose any limitation or 
condition beyond that which the law has ex- 
pressed.°* If the officer remits the forfeiture pur- 
suant to his statutory authority the cause of for- 
feiture is released.°° Fulfillment of conditions im- 
posed in a warrant remitting a forfeiture has been 
held equivalent to satisfaction of the cause of 


action which constituted the ground of forfeiture.% 

As affected by the interest of others. At common 
law the crown could not remit a forfeiture so as 
to affect legal rights properly vested in third per- 
sons.°* At the present time, if the rights of in- 
dividuals in the thing forfeited have not vested, 
an officer of the state or government to whom is 
given by statute the general power to remit for- 
feitures may, when he exercises power, remit the in- 


to forfeited 79, In re Hight Barrels Distilled [b] Burden of proof.—The person 
be cue bes Giorars 36) Spirits, 8 F. Cas. No. 4,316, 1 Ben. | who sets up a pardon by the officer 
65. See statutory provisions; and | 472. t ; to ‘purge away a forfeiture must 
U. S. v. Funkhouser, 25 F. Cas. No. Effect of remission see infra § 71.|show that the pardon is within the 
25,1 77)-4 > Biss: (1765 70." S.) vi ‘Seven 80. Sawyer v. Steele, 21 F. Cas. | powers granted the officer. The Mar- 
Large Fermenting Tubs, 27 ¥. Cas. (No. 12,406, 3 Wash. C. C. 464. garetta, 16 F.'Cas. No. .9,072, 2 Gall. 
No. 16,254. 81. Sawyer v. Steele, 21 F. Cas. | 515. 
66. ‘(Oplshexe George, 25 F. Cas. No. | No. 12,406, 3 Wash. C, C. 464. [ce] The power of the secretary 
thay, 198, 6 Blatchf. 406. 82. Westcot v. Bradford, 29 F.,of the treasury is wholly distinct 
67 See statutory’ provisions; and | Cas. No. 17,429, 4 Wash. C, C. 492, from thé constitutional pardoning 
Pollock v. The Laura, 5 Fed. 133; 83. Sawyer _v. Steele, 21 F. Cas. | power of the president, and its ob- 
U. S. v. Funkhouser, 25 F. Cas. No. |No. 12,406, 3 Wash. C. C. 464. ject is to afford relief, where the 
15,177, 4 Biss. 176; Bradley v. U. S., 84. Sawyer v. Steele, 21 F. Cas. | courts are obliged to inflict the pen- 
12’ Ct, Cl. 578 [aff 104 U.S. 442, 26 |No. 12,406, 3 Wash. C. C. 464. - |alty. . S. v. Morris, 26 F. Cas. No. 
L. ed, 824]. ee 85. pe eae ae 27 Fy Cas Le eee Sane {aff 10 Wheat. 
ouser, 5 FF. | No. 16,40 as , é ; . 
fier me io 8 were ava 86, U. S. v. Stockwell, 27 F. Cas.| [d] The federal district court in 
69. U. S. v. Funkhouser, 25 F.| No. 16,406, 1 Hask. 447. a case of extreme hardship remitted 
Cas. No. 15,177, 4 Biss. 176; Bradley 87. U. 8. v. Stockwell, 27 F. Cas. |a forfeiture under the act of March 
Ves Saiz Ct. Cl. 578, No. 16,406, 1 Hask. 447. 2, 1807, which prohibited the im- 
70. U. S. v. Funkhouser, 25 F. 88. Westcot v. Bradford, 29 F.| portation of negroes after Jan. “1, 
Cas ae P77,” 44 Biss! 176: Cas. No. 17,429, 4 Wash. C. C. 492. L808." U.S. vilrhe Kitty, 26, FE. 
7s s. vy. Funkhouser, 25 F.| 89, Westcot v._ Bradford, 29 F.|Cas. No. 15,537. Bee 252 (where 
Cas, No, "45 277, 4 Biss. 176. Cas. No. 17,429, 4 Wash. C. C. 492. the law was passed sometime after 
72. U. S. v. Funkhouser, 25 F. 90. Westcot v. Bradford, 29 F.|the vessel sailed from this coun- 
Cas. "No. 15,177, 4 Biss. 176. Cas. No. 17,429, 4 Wash C. CG. 492. "|try). 
73. Brewster v. Gelston, 11 Johns. 91. Westcot v. Bradford, 29 F 94. The Margaretta, 16 FEF. Cas. 


Cas. No. 17,429, 
Vv. rad tort BAT 92. 
' 17,429, 4 Wash. C. C. . 
mee D aeawacke v. Gelston, 11 Johns. _ 93. 
CNG OY es 0 No. 9,072, 2 Gall. 
76. Sawyer v. Steele, 21 F. Cas. 
No. 12,406, 3 Wash. C. C. 464. 
77. ‘Sawyer v. Steele, 21 F. Cas. 
No. 12,406, 3 Wash. C. C. 464. 561. 
7g. In re Hight Barrels Distilled [a] 
Spirits, 8 F. Cas. No. 4,316, 1 Ben. 
472: In re Twenty-Five Thousand 
Gallons Distilled Spirits, 24 F. Cas. 
No. 14,282, 1 Ben. 367 [aff 28 F. 
Cas. No. 16,564]. "i 


Partial 


partial remission. 


’ 


4 Wash. C. C. 492. 
Sawyer v. Steele, 
No. 12,407, 4. Wash. C. C. 227. 
The Margaretta, 
515; U. S. v. Mor- 
ris, 26 F. Cas. No. 15, 816, 1 Paine 209 [a] 
Laff 10° Wheat. 246, 6 L.' ed. 
Ryan v. State, 176 Ind. 281, 95 NB 


remission. — If 
statute directs an officer to remit all 
forfeitures within the statute upon 
certain conditions, he cannot make a 


16 F. Cas. No, 9,072, 2 Gall. 


No..9,0.72, 2° Gall’ 515. 

21 We! Cas. 95. Murray v. Beck, 17 F. Cas. No. 
995 wa Ctanen. iOnC, 6 le 

Tee Cas! 96.. Murray v. Beck, 17 FE. Cas. No. 
S90 (7 ae CMAN CUNIC 1 Oc siOilue 

Were this not the legal effect 
of the remission, claimant would re- 
ceive back his ‘property subject to 
another proceeding for forfeiture for 
the same cause, ‘‘a conclusion too 
unreasonable to merit discussion.” 
Murray v. Beck, 17 F. Cas. No. 9,957, 
2 sCranch! Ca ©. 67s 

-97,. Kirk v. Lewis, 9 Fed. 645, 4 
Woods 100. 


314]; 


the 


The Margaretta, 
615. 
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dividuals’ interests as well as the interest of the 
It has been held that an 
individual’s interest is not vested and therefore can 
be remitted after suit brought and before judg- 
ment,®® in fact at any time before the individual’s 
interest has been determined by the court. 


state or government.°® 


FINES, FORFEITURES AND PENALTIES 


A | the state.* 


judgment or decree of condemnation has been held 


[§ 72] <A penalty is a sum of money of which 
the law exacts payment by way of punishment for 
doing some act that is prohibited or omitting to 


’ 


98. The Laura, 8 Fed. 612, 19 
Blatchf. 562 [aff 114 U. S. 411, 5 SCt 
881, 29 L. ed. 147]; Pollock v. The 
laura oeWed. 1335 UluS, -v. Morris, 
26 &. Cas. No. 15,816, 1 Paine 209 
[aff 10 Wheat. 246, 6 L. ed. 314]. 

99. U.S. v. Lancaster, 26 F. Cas. 
INGiE15;, 5 Os 4 Wash) GY 'C. 645° U2 Shiv 
Twenty-Five Thousand Gallons Dis- 
tilled Spirits, 28 F. Cas. No. 16,564. 

1. Pollock v. The Laura, 5 Fed. 
133; Brown v. U. S., 4 EF. Cas. ‘No. 
2,032, 1 Woolw. 198, McC. (Kan.) 229 
(holding that until the order is made 
for distribution or for payment: to 
the informer or into the treasury 
of the United States of the proceeds 
of the property forfeited no vested 
right has attached which prevents a 
restoration of the proceeds to the 
person whose property was confis- 
cated). 

DaeeUeo. Ve NLorris, 26 im. Cas. No, 
15,816, 1 Paine 209 [aff 10 Wheat. 
246, 6 L. ed. 314]. 

3. Conner v. Bent, 1 Mo. 235. 
Conner v. Bent, 1 Mo. 235. 

U. S.—U. S. v. Buckingham, 261 
lems ore Clo VC hres. ave 
Birmingham Trust, ete., Co., 258 Fed. 


COZ m6 o (OCCA. b02e (U.S. Vv. Nash, 
111 Fed. 525. 

Cal.—Sacramento v. Dillman, 102 
Cale lovee tte 456). esis san luis 


Obispo v. Hendricks, 71 Cal. 242, 245, 
TLE 6822 f 

Ga.—Sheppard vy. Daniel Miller Co., 
tdeGa vA ol4 Fo) SH 907, 

Ill.— Woolverton vy. Taylor, 132 Ill. 
197, 206, 23 NE 1007, 22 AmSR 521; 
Peo, v. Nedrow, 122 Ill. 363, 18 NE 
Sales 

Mich.—Stitt v. Locomotive HEngi- 
neers’ Mut. Protective Assoc., 177 
Mich. 207, 142 NW 1110. 

Mo.—State v. Howe Scale Co., 182 
Mo. A. 658, 166 SW 328. 

N. Y.—Peo. v. Sloane, 98 App. Div. 
450, 90 NYS 762; Lancaster v. Rich- 
ardson, 4 Lans. 136, 139. 

N. C.—State v. Addington, 143 N. 
C. 6838, 686, 57 SE 398. 

Utah.—Haskins v. Dern, 19 Utah 
So, LOL 56 P9538: 

Wash. — State v. Emerson, 90 
Wash. 565, 155 P 579, LRA1916F 325; 
Bell vy. Scranton Coal Mines Co., 59 
Wash. 659. 110 P 628 

W. Va.—Hall v. Norfolk, ete., R. 
Co., 44 W. Va. 36, 40, 28 SE 754, 67 
AmSR 757, 41 LRA 669. 

“{a] Other definitions: (1) “A pe- 
cuniary punishment or sum of money 
imposed by statute to be paid as 
a punishment for the commission 
of a certain offense.” Burrill L. D. 
[quot Iowa v. Chicago, ete. R. Co., 
37 Fed. 497, 498. 499, 3 LRA 554; 
Merchants’ Bank v. Bliss 24 N. Y. 
Super. 391, 13 AbbPr 225, 21 HowPr 
365 (aff 35 N. Y.. 412)]. (2) “A sum 
of money payable aS an equivalent 


or punishment for an _ injury.” 
Rapalje & L. L. D. jquot Iowa v. 
Chicago; ete, oR. Const Med. 497, 


498, 499, 3 LRA 554; Rogers v. Bon- 
nett, 2 Okl. 553, 559, 37 P 1078; Eason 
v. Witcofskey, 29 S. C. 289, 246, 7 


| 


PART THREE: PENALTIES 


[By Lours Lovers Hammon] 


I. DEFINITION 


SE 291], (3) “Punishment for a 
crime or offense.” Webster D. [cit 
State v. Walbridge, 119 Mo. 883, 390, 
24 SW 457, 41 AmSR 663]. (4) “The 
punishment .. inflicted by a law 
for its violation.” U.S. v. Mathews, 
23 Fed. 74; Western Union Tel. Co. 
v. Cobbs, 47 Ark. 344,,1 SW 558, 58 
AmR. 756; Stitt v. Locomotive En- 
gineers’ Mut, Protective Assoc., 177 
Mich. 207, 142 NW 1110; Torbett v. 
Godwin, 62 Hun 407, 409, 17 NYS 46; 
Langdon v. New York, ete., R. Co., 
9 NYS 245, 247. To same effect Mil- 
ler v: Bopp, 136 La. 788,.67 S 831; 
State v. Walbridge, 119 Mo. 388, 24 
SW 457, 41 AmSR 663; Kirby v. 
Western Union Tel. Co., 4 S. D. 463, 
57 Mo. 202. (5) “A punishment or 
something nearly approaching to it, 
and in the nature of a punishment, 
imposed as a consequence of the vio- 


lation of some law or municipal 
regulation.” Taylor v. Matchell, 2 
Miss. 596, 599. (6) “Punishment, 


fine, forfeiture, deprivation of some 
office or right for some offense, mis- 
conduct, misdemeanor, or delin- 
quency.” State v. Sheppard, 192 Mo. 
497, 506, 91 SW 477; State v.. Wal- 
bridge, 119 Mo. 883, 390, 24 SW 457, 
41 AmSR 668. Gy SAt Smttiet for 
an omission to comply with seme 
requirement of law, or for a positive 


infraction of law.” Lord v. State, 37 
Me. 177,279, 
[b] It does not necessarily imply 


a fixed sum, but anything imposed 
as a punishment, whether specific 
or measured by the value of the in- 
terest affected by the wrongful act. 
Merchants’ Bank y. Bliss, 29 N. Y. 
Super. 391, 13 AbbPr 225, 21 HowPr 
365 [aff 35 N. Y. 412]. 

[c] “Interest” distinguished,— 
“Interest” is merely compensation 
for the use or forbearance of money, 
and is distinguished from “penalty,” 
which is a punishment. In re Ash- 
land Emery, etc., Co., 229 Fed. 829; 
Arkansas v. Bowen, 3 App. (D. C.) 
937; Sparks _v. Lowndes County, $8 
Ga. 284, 25 SE 426; National L. Ins. 
Co. v. Hall, 34 Okl. 395, 125 P 1108: 
Shmuck v. Wheeler, 98 Wash. 535, 
167 P 1126. See generally Interest 
[22 Cye 1469. 1526]. 

Other terms distinguished: 

Fine see supra § 3, 
Forfeiture see supra § 44. 
Peine see Peine. 
Stoppage see Stoppage. 

Penal: 

Definition of see Penal [30 Cyc 1329]. 
Action, definition of see Penal Ac- 

tion [380 Cye 1329]. 

Statute, definition of see Statutes 

[386 Cye 1180]. 

Sum, definition of see Penal Sum [730 

Cye 1330]. 

6. U. S.—O’Sullivan v. Felix, 233 
U. S. 318, 34 SCt 596, 58 L. ed. 980; 
Huntington v. Attrill, 146 U. S. 657, 
18 SCt 224, 36 L. ed. 1123; U. S. v. 
Chouteau, 102 U, S. 603, 26 I. ed. 
246; U. S. v. Buckingham, 261 Fed. 
ANS uo helt. -Cy cule 
Hearst, 95 Fed. 656. 


do some act that is required to be done.® 
involves the idea of punishment,® either corporal or 
pecuniary,’ although its meaning is generally con- 


McDonald vy. 1576 


a [§§ 71-72 


not to vest the right of individuals so as to secure 
them against the power of remission.? 
islature has been held to have the power to re- 
lieve from a forfeiture after judgment,? even where 
the forfeiture is for the benefit of a county of 


A state leg- 


The term 


Ark.—State v. Arkansas Cotton Oil 
Co., 116 Ark. 74, 171 S 1192, Ann 
Cas1917A 1178. 

Cal.—HEureka Harbor Comrs. vy. Ex- 
celsior Redwood Co., 88 Cal. 491, 26 
P 375, 22 AmMSR 321; San Luis Obispo 
County v. Hendricks, 71 Gal. 2425 11 
P 682. 


Colo.—Interstate Sav., ete., Co. v. 
Wyatt, 27 Colo, A. 217, 147 P 444, 

Mich.—Stitt v. Locomotive En- 
gineers’ Mut. Protective Assoc., 177 
Mich. 207, 142 NW 1110; Silsbee v. 
Stockle, 44 Mich. 561, 7 NW 160, 367. 

Minn.—State v. Buckman, 95 Minn. 
272, 104 NW 240, 289. 
eerie aba a v. Matchell, 2 Miss. 
N. H.—Fowler v. Tuttle, 24 N. H. 


N. Y.—Merchants’ Bank vy. Bliss, 
24 N. Y. Super. 391, 13 AbbPr 225, 
21 HowPr 365 [aff 35 N. Y. 412]; 
Hodgman v. Peo., 4 Den. 235. 

Oh.—Kulp v. Fleming, 65 Oh. St. 
321, 62 NE 334, 87 AmSR 611. 

Pa.—Dunlap v. McKee, 25 Pa, 84; 
Com. v. Kelley, 31 Pa. Co. 337; Gom. 
v. A——, 30 Pa. Co. 554. 

Vt.—Drew vy. Russell, 47 Vt. 250. 

W. Va.—Hall vy. Norfolk, ete., R. 
Co., 44 W. Va. 36, 28 SH 
AmSR 757, 41 LRA 669. 

Eing.—Saunders yv. Wiel, [1892] 2 
(Brel SY aS 2 
[a] _ “Punishment” synonymous.— 
“Penalty” is synonymous with “pun- 
ishment,” in connection with crimes 
of the highest grades, and is fixed by 
the law defining and inhibiting the 
criminal act. U.S. vy. Reisinger, 128 
U.S. 398, 9 SCt 99, 32 Lied. 480% 
Featherstone v. Peo., 194 Ill. 325, 62 
NE 684; Beggs v. State, 122 Ind. 54, 
23 NE 693; State v. Walbridge, 119 
Mo. 383, 24 Sw 457, 41 AmSR 663; 
Jones v. State, 10 Okl. Cr. 216, 136 P 
P82) lo eae Ae 

7. U. S.— Huntington v. Attrill, 
146 US: 65%, 13 >3SCt 294. 36 sieaweds 
1123; U. S. v. Reisinger, 128 U.S, 
398, 9 SCE 99; 732) lu. ede - 480s a tie 
v. Mathews, 23 Fed. 74; U. S. v. Ul- 
ral. 28 F.. Cas. No. 16,594, 3° Dill. 

Cal.—San Luis Obispo County v. 
Hendricks, +71 Gal. 24941 sp’ 632% 

Colo.—Interstate Sav., ete., Co. v. 
Wyatt, 27 Colo. A. 217, 147 P 444, 

Conn.—Plumb vy. Griffin, 74 Conn. 
132; S05 Ava. 

Ill— Gunning v. Peo., 86 Ill. ‘A. 174, 

Ind.—American Credit, Indemn,. Co. 
v. Ellis, 156 Ind. 212, 59 NE 679; 
State _v. Hardman, 16 Ind. A. 357, 
45 NE 345. 

La.—Miller v. Bopp, 136 La. 788, 
67_S 831. Sta 
see ee v. Huckins, 26 Mich. 

Mo.—State v. Warner, 197 Mo. 650, 
94 SW 962. ’ 
ihe Vo Smith 9s Cox Cure. 


Can.—Reg. v. Gavin, 1 CanCrCas 
59; Reg. v. Frawley, 2 Cartwr. Cas. 


Ont.—Rex v. Leach, 17 Ont, L. 643, 


Se eS ee eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 72-74] 


fined to pecuniary punishment; and its character 
1s not changed by the mode in which it is inflicted, 
whether by a civil action or a criminal prosecution.® 
Accordingly, the term ‘‘penalty’’ includes any ex- 
traordinary liability to which the law subjects the 
wrongdoer in favor of the person wronged, not lim- 
ited to the damages suffered;1° and on the other 
hand, the term does not include a liability imposed 
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ages, "22 


by statute merely for actual losses or damages 


[§ 73] Penalties are purely the creatures of the | 
They cannot be created by judicial 


legislature. 


[§ 74] The legislature has power to subject any | 
particular violation of its laws to a penalty,!® pro- 

vided the imposition thereof does not violate any 

constitutional provision 1? or public policy.1§ 
legislature may even go further and subject the 
same violation both to a penalty and to a crinm- 
inal prosecution, this not being a twofold punish- 
Where a constitutional 
provision forbids an act, and requires the legisla- 


ment of the same offense.!® 


12 OntWR 1016, 13 OntWR 86, 14 


peeaae 580; Rex v. Carlisle, 6 Ont. 
‘8. Blum y. Widdicomb, 90 Fed. 


220; Lancaster v. Richardson, 4 Lans. 
CN. Y.) 186; Rex v. Johnston, 11 Can 
CrCas 6. 

9. U. S. v. Chouteau, 102 U. S. 603, 
26 L. ed. 246; U. S. v. Buckingham, 
261 Fed. 418, 419 [cit Cyc]; Mc- 
Donald v. Hearst, 95 Fed. 656; Wool- 
verton v. Taylor, 132 Ill. 197, 23 NE 
1007, 22 AmSR 521; Davis v. State, 
119 Ind. 555, 22 NE 9; Norfolk, etc., 
Rs Co.,, 44. W._Va._36, 28. SE 754,67 
AmSR 757, 41 LRA 669. 

10. O’Sullivan v. Felix, 233 U. S. 
318, 34 SCt 596, 58 L. ed. 980; Hunt- 
ington v. -Attrill, 146 U. S. 657, 13 
WOE east 36. la ee 111 235 OSs Vie 
Chouteau, 102 U. S. 603, 26 L. ed. 


246; Atchison, ete., R. Co. v. Tan- 
ner, 19 Colo, 559, 36 P 541. 
[a] Compensation and punish- 


ment included.—A penalty given to 
a party aggrieved includes the idea 
of both compensation and _ punish- 
ment. The fact of such gift to the 
injured party does not make it the 
less a penalty, nor would its exten- 
sion to the whole value of the _ in- 
terest affected, instead of being lim- 
ited to a fixed sum. Smith v. Ameri- 
ean Car Sprinkler Co., 78 N. H. 152, 
97 A 872; Merchants’ Bank v. Bliss, 
94 N.Y. Super. 391, 13 AbbPr 225, 
21 HowPr 365 [aff 35 N. Y. 412]. 
11. Ohio, etc., R. Co. v. Erwin, 45 
Tll. A, 558; Flowers v. Bartlett, 66 
“Minn. 213, 68 NW 976 [overr Mer- 
chants’ Nat. Bank v. Northwestern 
Mfg., etc, Co., 48 Minn. 349, 51 NW 
117]; Hutchinson y. Young, 80 App. 
Div. 246, 80 NYS 259; Zeltner v. Ir- 
win, 21 Misc. 13, 46 NYS 852 [aff 
20 Mise. 398, 45 NYS 1036, and rev 
on other grounds 25 App. Div. 228, 


49 NYS 337]; Pittsburgh, etc. R. 
Co. v. Methven, 21 Oh. St. 586. 
12; Spence v. Thompson, 11 Ala. 


746; Joyce v. Means, 41 Kan. 234, 20 
853 


12 ‘ 

13. Burrows v. Delta Transp. Co., 
106 Mich. 582, 64 NW 501, 29 LRA 
468; In re Op. of Justices, 73 N. H. 
625, 68 A 505; Loucks v. Standard Oil 
Co., 224 N. Y. 99, 120 NE 198; For- 
ster v. Cumberland Valley R. Co., 23 
Pa. 371. : 

14. U. S.—Tayloe v. Sandiford, 7 
Wheat. 138, 5 L. ed. 384. 

Ala.—Watt v. Sheppard, 2 Ala. 425; 
Henry v. Thompson, Minor 209, 

Dak.—Danford v. Charles, 1 Dak. 
285, 46 NW 576. , 

-Til.—Southern Fire Brick, etc., Co. 
vy. Garden City Sand Co., 223 Ill, 616, 


II. CREATION 


ute.1> 


III. POWER TO IMPOSE 


The 


Ca NE 313, 9 LRANS 446, 7 AnnCas 


ee v. Upton, 125 Mass. 
Mich.—Stitt v. Locomotive En- 


gineers’ Mut. Protective Assoc., 177 
Mich. 207, 142 NW 1110. 
Okl.—National L. Ins. Co, v. Hall, 
34 Okl. 395, 125 P 1108. 
Or.—Stennick v. J. K. Lumber Co., 
85) (Or, 2444.7 20615 PE) 987) N66 Be 954 
Wrenn vy. University Land Co., 65 Or. 


AS ges Loo Goi), 46°) LARANS 897; 
cea’ v. Rutherford, 13 Or. 78, 8 
PSIG. 


Wash.—Smith v. B. Schade Brew- 
ing. Co.,-81 Wash. 20, 142 P 455; Bell 
v. Scranton Coal Mines Co., 59 Wash. 
659, 110 P 628; Krutz v. Robbins, 
12 Wash. 7, 11, 40 P 415, 50 AmSR 
871, 28 LRA 676. 

“Liquidated damages” distin- 
guished see Damages § 232. 

Cal.—Marine Hospital Bd. of 
Pacific Mail Steamship 


15. 
Health v. 
Conte, Cals 1 9Ge 
Ind.—Union Tel. Co., v. Jones, 116 
Ind, 361, 18" Nd 529. 
Lai Vicksburg, etc: .R. Co. “v. 
Taylor, 104 La. 284, 29 S 141. 
Mich. — Davidow v. Wadsworth 
Mfg. Co., 178 NW 776. 
Nev.—State v. Harmon, 35 Nev. 
189, 127 P 221, AnnCasi914C 891. 
N. J.—Allaire v. Howell Works 
Conm4 N,v. aad. 
N. Y.—New York Health Dept. v. 
Knoll, 70 N. Y. 530, 4 AbbNCas_ 97; 
Gloversville v. Enos, 70 App. Div. 


326, 75 NYS 245; New_York Fire 
Dept. v. Braender, 14 Daly 53, 3 
NYSt 580; Thompson v. Western 


Union Tel. Co., 40 Misc, 443, 82 NYS 
675; Jones v. Estis, 2 Johns. 379. 

Oh. — Pittsburgh, etc. R. Co. v. 
Methven, 21 Oh. St. 586. 

Tex.—Helm v. Wells, (Civ. A.) 177 
SW 134. 

Strict construction of penal acts 
see Statutes [36 Cyc 1183]. ~ 

16. Missouri Pac, R. Co. v. Humes, 
Me US 12. CasCikhO, couluared: 
463; Carson vy. Bunting, 154 N. C. 530, 
70 SE 923. 

Cross references: : 
Power of municipality to impose 

penalties see Municipal Corpora- 

tions [28 Cyc 692 et seq]. , 
Power to define and punish crime 

see Criminal Law §§ 14-21. 


17. Ark.—St. Louis, ete, R. Co. 
vy. Pritchard, 97 Ark. 100, 133 SW 
176, 32 LRANS 179, AnnCas1912C 
1175. 


Me.—Campbell v. Burns, 94 Me. 
127, 46 A 812; State v. Lubee, 93 Me. 
418, 45 A 520, 


occasioned by a violation of its provisions. 
statute may be regarded as imposing a penalty, 
although it refers to the sum imposed as ‘‘dam- 
The term is also frequently used to de- 
note an equivalent by way of damages for a civil 
wrong,'® and is in this sense sometimes applied 
to stipulated damages for breach of private con- 
tracts, wholly independent of statute.14 


L 42% British North 
( 


[25 Ci. 5} 1179 


A 


implication, but must be expressly imposed by stat- 


ture to enact appropriate laws to prevent violations 
thereof, it is not within the province of the courts 
to condemn a statute imposing a mere pecuniary 
penalty for the offense on the ground that the pun- 
ishment imposed is not adequate.?° 

In Canada the provinces have power to impose 
penalties for breach of provincial laws,?! although 
the general criminal law is within the exclusive 
jurisdiction of the dominion parliament.?? 


N. Y.—Tenement House Dept. v. 
McDevitt, 85 Misc. 429, 147 NYS 941 


ee 165. App. Div. 367, 150 NYS 

Tex,—Texas, ete, Mi Com VeaeAme= 
drews, 55 Tex. Civ. A. 302, 118 SW 
TOTS = Nexasis Stel. ks MCO.. “Ven haylor: 
at Mex Civin iA AO) Ie Si 


Wis.—State v. Zillmann, 121 Wis. 


'472, 98 NW 5438. 


[a] Public justice as guaranteed 
by the constitution_is not denied by 
a statute providing that any member 
of a board of review of an assess- 
ment district who intentionally 
omits or agrees to omit from assess- 
ment any property liable to taxation 
in the district shall be liable to a 
penalty. State v. Zillman, 121 Wis. 
472, 98 NW 543. 

Constitutional limitations: 
Delegation of power to impose pen- 

alties to: 

Leeal authorities see Constitu- 
tional Law §§ 356-364, 1031. 
Private corporation see Constitu- 

tional Law § 328. ; 
Due process of law see Constitution- 

al Law §§ 1031, 1032. 

Equal protection of laws see Con- 

Stitutional Law §§ 926-928. 

Ex post facto laws see Constitution- 

al Law § 814. 

Legislative encroachment on judi- 

ciary see Constitutional Law § 283. 
Obligation of contracts see Constitu- 

tional Law § 762. 

Privileges or immunities and class 
legislation see Constitutional Law 


§ 870. 

Veveeg ur see Constitutional Law 

Excessive penalties see infra § 75 
note 23. 

18. Loucks v. Standard Oil Co., 
224 N. Y. 99, 120 NE 198. 

[a] Civil penalties are not against 
public policy. Loucks vy. Standard 
Oil Co, 224 N. Y.i99, 120 NE 198 
{rev 172 App. Div. 227, 159 NYS 282 
(rev 92 Misc. 475, 156 NYS 7)J. 

19. Peo. v. Stevens, 13 Wend. (N. 
Wi) roel. ; 

20. Peo. v. Fallon, 152 N. Y. 1, 46 
NE 302, 37 LRA 419 [aff 4 App. Div. 
76, 39 NYS 860]. 

21. British North America Act 
(1867) § 92 (15); Atty.-Gen, v. Ham- 
ilton aStis Ri Co. [19037 WA. Co) b24; 
Hodge v. Reg., App Cals. AAG mais 
Cartwr. Cas. 144; Canada Atty.-Gen. 
v. Ontario Atty.-Gen., 28 Can. S. C. 
458; Reg. v. Frawley, 46 U. C. Q. B. 
153 
America Act 
867) § 91 subs, 27, 
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a ~ [§§ 75-78 


IV. AMOUNT AND EXTENT 


[§ 75] A. In General. The amount of a pen- 
alty to be inflicted rests in the sound discretion of 
the legislature, and it is only when the minimum 
prescribed by statute is flagrantly oppressive and 
disproportionate to the offense for which it is im- 
posed that the courts will interfere and refuse to 
enforce the enactment.?* Statutes imposing pen- 
alties usually either fix the amount thereof defi- 
nitely or prescribe certain maximum and minimum 
limits within which the court or the jury may fix 
any amount they may see fit as the punishment in 
the individual ease.24 Failure of the legislature to 
prescribe the maximum penalty, the minimum only 
being fixed, does not invalidate the statute.2° Where 
a fixed penalty is given to the person injured by 
the wrongful act, the amount recoverable is not af- 
fected or controlled by his actual pecuniary loss 
or damage.?® 

[§ 76] B. Accumulated or Aggregated Penal- 
ties—l. Where Offense Repeated. It has been laid 
down as a general rule that where an act for which 
a penalty is provided is single in its nature, each 
repetition of the act subjects the offender to a 
separate penalty.2”7 This is of course true where 
the statute expressly authorizes a recovery for ag- 
gregated penalties,?* as well as where the intention 
of the legislature unmistakably appears to permit 
such a recovery.”® But the courts will so interpret 
penal statutes as to forbid a recovery for aggre- 
gated penalties where it is not found in the pro- 
vision of the statute that a penalty is given ex- 
pressly for each offense; and cumulative recoveries 
will not be permitted in the absence of such a def- 
inite statement by the legislature as to leave its 

23. Chicago, etc., R. Co. v. Peo., 29. 


217 Ill. 164, 75 NE 368. 
[a] Emcessiveness of penalty.— 


Missouri, etc., R. Co. v. U. S., 
231°. Se U2 S4SCte26. go Sally ed. 32. 
144; Peo. v. Spencer, 201 N. Y. 105, 


intention in that respect unmistakable.2° Accord- 
ingly, where a statute of a remedial rather than a 
punitive nature has created a penalty for -violations 
of its provisions, and a legislative intent that ag- 
gregated penalties may be recovered does not ap- 
pear, only one penalty can be recovered in an action 
therefor, no matter how many times the prohibited 
act or omission had occurred prior to the bringing 
of the action.*t Where cumulative penalties can- 
not be recovered, the institution of an action for a 
particular penalty constitutes a waiver of all pre- 
vious penalties.*? To authorize a recovery of agere- 
gated penalties, the second offense must be of the 
same nature as the first.33 

[§ 77] 2 Continuing Offense. Where the pro- 
hibited act is continuing in its nature, an offender 
does not subject himself to cumulative penalties, but 
incurs only one penalty up to the time when an ac- 
tion therefor is commenced,** unless a legislative in- 
tent that penalties shall accumulate is clearly ex- 
pressed.*> Such intent appears where a penalty 
is given for failure or neglect to do a certain act, 
and a further penalty is imposed for each day 
during which such refusal or neglect shall continue; 
and accordingly, in such a case a liability arises 
for a succession of penalties up to the time the 
action is brought.°*° But accumulated penalties thus 
incurred cannot be recovered in successive actions,37 


although there may be separate recoveries by the. 


Same person for distinct penalties where the statute 
separately is violated in respect of two different 
properties owned by him.38 

[§ 78] 3. Several Penalties for Single Trans- 


action. Several penalties may be incurred by a sin- 


AmR 655. t 
Griffin v. Interurban St. 


Tas § 
Co.,, 179 N.Y. 488,-72 NE 5185) Ste- 


(1) A. penalty of five dollars for 
each lobster of less than a prescribed 
length found in any person’s posses- 
sion is not excessive. Campbell v. 
Burns, 94 Me. 127, 46 A 812. (2) A 
penalty of one hundred dollars for 
permitting any refuse from the 
manufacture of gas or any oil from 
whitefish to fall into the waters of 
the state is not so disproportionate 
to the offense as to justify the court 
in holding the statute to be void 
therefor. Blydenburgh v. Miles, 39 
Conn. 484, Excessive fines see Crimi- 
nal Law §§ 3200-3202. 

Power to impose mere pecuniary 
penalty for constitutional offense 
see supra § i 

24. State v. Richeson, 36 Ind. A. 
373, 75 NE 846; Fruchey v. Eagleson, 
15 Ind. A. 88, 43 NE 146; Tranbarger 
v. Chicago, ete, R. Co., 250 Mo. 46, 


156 SW 694; Lancaster v. Richard- 
son, 4 Lans. (N. Y.) 186; Snell v. 
Belville, 30 U. C. Q. B. 81. 


Cross references: . 

Amount of judgment see infra § 145. 
Assessment of amount by court or 

jury see infra § 138. 

25. Western Union Tel. Co. v. 
State, 82 Ark. 309, 101 SW 748, 12 
AnnCas 82. 

26. Eruchey v. Eagleson, 15 Ind. 
A. 88, 43 NE 146; Reiser v. Edison 
Electric Illuminating Co., 76 Misc. 
668, 137 NYS 145. 

Want of actual damages as affect- 
ing right of recovery see infra § 99. 

27. Milnes, v. Bale, L. R. 10 C, P. 
591 


28. Peo. v. Abramson, 208 N. Y. 
138, 101 NE 849 [aff 147 App. Div. 
491, 181 NYS 798]; Peo. v. Albion 
Cider}. etc:,..Co., 133. App. Div...865, 
118 NYS 15 [aff 201 N. Y. 105, 94 NE 
614, -AnnCas1912A 818]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


94 NE 614, AnnCas1912A 818 [aff 133 
App. Div. 865, 118 NYS 15]; Grover 
v. Morris, 73 N. Y. 473; Mackey v. 
Royal Bank, 75 Mise. 630, 133 NYS 
944 [aff 78 Misc. 145, 137 NYS 929]. 

[a] Thus cumulative penalties 
may be recovered where the statute 
imposes a penalty for “each” offense 
or “each” 


30. Peo. v. Spencer, 201 N. ¥. 105, 
94 NE 614, AnnCas1912A 818 [aff 
133 App. Div. 865, 118 NYS 15]; 
Griffin v. Interurban St. R. Co., 179 
NYS 438)272 NEP 5132 "Cox vy, Paul, 
175 N. Y. 328, 67 NE 586; U. S. Con- 
densed Milk Co. v. Smith, 116 App. 
Div. 15, 101 N¥S 129 [aff 191 N.Y. 
5386 mem, 84 NE 1122 mem]; Wash- 
burn v. McInroy, 7 Johns, (N. Y.) 134. 

31. Griffin v. Interurban St. R. 
Co., 179 N. Y. 488, 72 NE 513: Mor- 
gan v. Hedstrom, 164 N. Y. 224, 58 
NE 26; Barker v. New York Cent., 
ete, RR... Co.) 61. IN. 7 Y... 655° Foote -v. 
New York Cent., etc., R. Co., 50 N. 
Y. 693; Micks v. New York Cent., 
etc., R. Co., 49 N. Y. 654; Mix v. New 
Vor Cent. Rava, 41 ene ave 678; 
Fritsche v, New York Cent., ete., R. 
Co., 47 N. Y. 660; Fisher v. New 
York Cent., etc., R. Co., 46 N. Y. 644; 
Sturgis v. Spofford, 45 N. Y. 446; 
Stevenson v. New York City aR. Cov 
54 Misc. 641, 104 NYS 866; Watson 
v. New York, etc, R. Co., 24 Mise. 
628, 54 NYS 201; Parks v. Nashville, 
OLeny tint (COs Nis led (Tenn.) 1, 49 


venson v. New York City R. Co., 54 
Misc. 641, 104 NYS 866. 
(nok Scot v. Turner, 1 Root (Conn.) 

34. Lane v. Springfield, 120 Ill. A. 
5; Friedeborn v. Com., 113 Pa. 242, 
6 A 160, 57 AmR 464; Garrett v. 
Messenger, Li, R. 2. C. PB. 588° Pil- 
cher v. Stafford, 4 B. & S. 775, 116 
ECL 775, 122 Reprint 651; Crepps v. 
Durden, Cowp. 640, 98 Reprint 1283; 
Croysdill v. Anglo-American Tel. 
Co., 10, Que. Pr. 377. 

35. See cases infra note 36. 

36. State v. Kansas City, ete. R. 
Co., 32 Fed. 722; Hampton v. Chicago, 
ete, R. Co. 118 Dl. A 621: Peol vy: 
Long Island R.. Co., 149 App. Div. 
765, 1384 NYS 386 [aff 208 N. Y. 
541 mem, 101 NE 1115 mem]; Reiser 
v. Edison Electric Illuminating Gor; 
76 Mise, 563;°137 NYS 145; Jones v. 
Rochester Gas, etc., Co., 7 App. Div. 
474, 39 NYS 1110 [aff 158 N. Y. 678, 
52 NE 1124]; St. John v. Eberlin, 23 
Mise. 585, 51 NYS 998; Texas, OC, 
R. Co. v. Andrews, 55 Tex. Ciy, A. 
302, 118 SW 1101; Texas, etc., R. Co. 
v. Taylor, 54° Tex. Civ. A. 419, 418 
SW 1097; Beaumont vy. Huddersfield 
Corp., 67 J. P. 57 [dist Lewis v. 
Swansea Corp., 4 T. L. R. 122, 706]. 

37. Jones y. Rochester Gas, ete., 
Co., 168 N. Y. 65, 68, 60 NE 1044, 

“While the amount of ¢he penalty 
would depend on the period during 
which the defendant’s default should 
continue, still it was a single pen- 
alty for a default which was also 
Single, though it might be contin- 
vous. The cause of. action being 
Single was indivisible, and but one 
recovery therefor could be had.” 
Jones v. Rochester Gas, etce., Co., 
supra. 

38. Jones v. Rochester Gas, etc., 


¥ 
4 
P 


§§ 78-80] 


gle unlawful transaction,?° as where several viola- 
tions by the same person are embraced in one and 
the same transaction,*® or where the statute gives a 
penalty to a particular class of persons, and several 
persons of that class are separately injured by the 
same wrong,*' or where the statute imposes several 
different and distinct penalties for the same act or 
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omission.42 
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However, one who commits several acts 
which, taken collectively, constitute the penalized 
offense does not incur a separate penalty for each 
of the acts so committed;4* and a statute will not 
be construed as subjecting a person to more than one 
penalty for the same act if such construction can 
reasonably be avoided.*4 


V. ACTIONS AND OTHER PROCEEDINGS TO ENFORCE 45 


[§ 79] A. Nature and Form—1. In General. 
he mode in which penalties shall be enforced, 
whether at the suit of a private party or at the 
suit of the public, is a matter of legislative dis- 


eretion.*® 


[§ 80] 


Co., 7 App. Div. 474, 39 NYS 1110 
taff 158 N. Y. 678 mem, 52 NE 1124 
mem]. 

39. See cases infra note 40 et seq. 

Single or several penalties in case 
of joint offenders see infra § 146. 

40. U.S. v. St. Louis Southwest- 
ern R. Co., 184 Fed. 28, 106 CCA 230; 
Peo. v. Abramson, 208 N. Y. 138, 101 
N# 849 [aff 147 App. Div. 491, 131 
NYS 798]; Peo. v. Albion Cider, etc., 
Co., 133 App. Div. 865, 118 NYS 15 
[aff 201 N. Y. 105, 94 NE 614, Ann 
Cas1912A 818]; Peo. v. McFadden, 
13 Wend. (N. Y.) 396; In re Hartley, 
ohh b, Fuad CC: 232? 

[a] Tlustrations.—(1) For mar- 
keting as “pure cider vinegar” bar- 
rels containing artificial coloring 
matter in violation of a statute im- 
posing a penalty for ‘‘each” violation, 
cumulative penalties are recoverable, 
although the barrels are sold or kept 
for sale as a single lot. Peo. v. Al- 
bion Cider, ete., Co., 133 App. Div. 
865, 118 NYS 15 [aff 201 N. Y. 105, 
94 NE 614, AnnCasi912A 818]. (2) 
Under a statute creating a penalty 
of a certain amount for ‘‘every tree” 
cut and carried away from the lands 
of the state, many trees may be cut 
and aS many penalties incurred by 
one act of.trespass. Peo. v. McFad- 
den, 13 Wend. (N. Y.) 396. 

41. Beaumont v. Huddersfield 
Gop. seu dieks (oi: 

42. Town v. Lamphere, 34 Vt.°365. 

[a] hus, where a statute has 
clearly provided two distinct penal- 
ties ,although they may both be in- 
curred by the same act or omission, 
the fact that an offender has already 
been subjected to one will not re- 
lieve him from liability to the other, 
even though it is sought to be en- 
forced by the same person who re- 
covered the first. Town v. Lamp- 
here, 34 Vt. 365. 

43. Peo. v. U. S. Life Endowment 
Co., 143 Ill. A. 517; Apothecaries Co. 
v. Jones, [1893] 1 Q. B. 89. 

[a] MDllustration.—A statute pro- 
vided that if any person should 
“practice” as an apothecary without 
having obtained the required certifi- 
cate, he should “for every such of- 
fense” forfeit and pay the sum of 
twenty pounds. A person without a 
- certificate gave medical advice and 
supplied medicines to three other 
persons at different times on_ the 
same day. It was held that the three 
acts constituted but one continuous 
offense of “practicing” without a 
certificate, and that the offender was 
liable to but one penalty. Apothe- 
earies Co. v. Jones, [1893] 1 Q. B. 


44. U. S. Condensed Milk Co. v. 
Smith, 116 App. Div. 15, 101 NYS 
129 [aff 191 N. Y. 536 mem, 84 NE 
1122 mem]; Porter v. Dawson Bridge 
Co., 157 Pa. 367, 27 A 730; Central R. 
Co. v. Green, 86 Pa. 427, 
718; Hill v. Williams, 14 Serg. & R. 
(Pa.) bey Reg. v. Aumond, 2 U. C. 

B. 16 


ial Minstrationd—-(1). Under oa 
statute prohibiting one from having 


2. Character as Civil or Criminal—a. 
General. A penal action is not necessarily a crim- 


27 AmR | 


inal prosecution,* notwithstanding it may be a suit 
to punish an offense against the public.4® 
absence of a contrary provision in the statute, a 
sum certain or a sum which can readily be reduced 


In the 


to a certainty prescribed in a statute as a penalty 


Tn 
civil action.*® 


in his possession without the con- 
sent of the owner any milk can of a 
dealer in milk bearing his initials, 
and declaring that any persons vio- 
lating any provision of the section 
shall forfeit a certain sum to the 
owner ‘for every such violation,” 
one having in his possession more 
than one such can of a dealer is 
liable for only one penalty. U. S. 
Condensed Milk Co. v. Smith, 116 
App. Div. 15, 101 NYS 129. [aff 191 
N. Y. 536 mem, 84 NE 1122 mem]. 
(2) Only a single penalty can be re- 
eovered for harboring smuggled 
goods which were all bought and 
concealed at one time, although the 
goods are discovered and seized at 
different times. eg. v. Aumond, 2 
Un. C:. QQ. B..166. ‘ 

45. Attachment in action to re- 
cover penalty see Attachments § 119. 
§ ee action” defined see Actions 

46. Missouri Pac. R..Co. v. Humes, 
IPH WSS 512556 ASCty 11:05:29) litt ed: 
463; Miami Copper Co. v. State, 17 
Ariz. 179, 149° P* 758, 762, AnnCas 
1916E 494 [cit Cyc]; Southern Ex- 
press Co. v. Com, 92 Va. 59, 22 SHE 
809, 41 LRA 436 [aff 168 U. S. 705 


mem, 18 SCt 947 mem, 42 L. ed. 
1212 mem]. 
{a] In Canada.—(1) The dominion 


parliament may legislate as to the 
mode of recovery and application of 
penalties imposed by its authority 
(Can. Rev. St. [1906] c 146 §§ 1035— 
1043), (2) and limit the time for pro- 
ceedings for recovery thereof (Can. 
Rev. St. [1906] c 146 §§ 1140~1142, 
1150). (38) So provincial parliaments 
may limit the time for bringing ac- 
tions for penalties (Ont. Rev. St. 
[1897] ec 72 § 1 (g); 1 Edw. VII ¢ 12 
§ 9; 4 Edw. VII. c 10,§ 20; Thom- 
son v. Clammorris, [1900] 1 Ch. 718; 
Peterborough v. Edwards, 31 U. C. 
C. P. 231), (4) and regulate the pro- 
cedure for recovery and provide for 
the application thereof when recoy- 
ered (7 Edw. VII c 26 [Ont.]; Wilde 
v. Bowen, 37 U. C. Q. B. 504). | 

U. S. v. Oregon Short Line R. 
180 Fed. 483. 

[a] A constitutional provision as 
to criminal prosecutions (1) may be 
construed not to refer to proceedings 
for the enforcement of statutory 
penalties. Durham vy. State, 117 Ind. 
477, 19 NE 3827. (2) A statute au- 
thorizing-an action to be brought for 
prescribed penalties in the name of 
a citizen of the state is not in vio- 
lation of a‘constitutional provision 
requiring “prosecutions” to be con- 
ducted in the name of the _ state. 
Johnson v. Seaboard Air Line R. Co., 
73 S.-C. 36; 52: SE) 644. 

4g. Peo. v. McTier, 184 Ill. A. 
635; Peo. v. Klimek, 184 Ill, A. 59; 
McLain v. Chicago, 127 Ill, A. 489; 
Grenada .Lumber Co. v. State, 98 
Miss. 536, 54 S 8; Stout v. State, 36 


Oki, 744, 130 P 558, 45° LRANS 
884. 
[a] Application of rule.—An ac- 


tion to recover a penalty, although a 
suit to punish an offense against the 


for the violation of law may be recovered by a 
This is true, although the sum may 


public justice, has been regarded as 
a civil cause within the meaning of 
the constitutional provision that no 
judgment in a civil cause shall be 
reversed for want of jurisdiction be- 
cause of any error or mistake as to 
whether the cause in which it was 
rendered was of equity or common- 
law jurisdiction. Dukate v. Adams, 
101 Miss. 438, 58 S 475; Grenada 
Lumber Co. v. State, 98 Miss. 536, 54 
S 8. See State v. Marshall, 100 Miss. 
626, 56 S 792, AnnCasi914A 434 
(holding that a penalty for the il- 
legal sale of intoxicating liquor 
might be recovered by a _ suit in 
chancery); McCreary v. First Nat. 
Bank, 109 .'Tenn. 128, 70 SW 821 
(holding a bill in chancery would lie 
to recover a penalty prescribed by 
act of congress against national | 
banks for knowingly collecting 

usurious interest). 

49. U. S.—Chicago, etc., R. Co. v. 
UsiS.,2220 U4 Sic 5 595831 SCT 61 2enos 
LL. ed. 582; Hepner v. -U.S., 21/8: Us 
S..108, 29 SCt 474, 53 LL. ed. 720, 27 
LRANS 739, 16 AnnCas 960; U. S. v. 
Minneapolis, ete., R. -Co., 235 Fed. 
951; Journal Pub. Co. v. Drake, 199 
Fed. 572, 118 CCA 46;.U. S. v. At- 
lantic Coast Line R. Co., 173 Fed. 
764, 98 CCA 110; U. S. v. Southern 
Pac. Co., 172 Fed. 909; U. S. v. Illi- 
nois’ Cent. “Ri. \Co.°170. Beds 542, 95 
CCA 628; U. S. v. Baltimore, 
R. Co., 170 Fed. 456;:U. S. v. New 
York, -ete., R. Co., 168 Fed. 699, 94 
CCA 76; Western Union Tel. Co. v. 
Andrews, 154 Fed. 35 [rev on other 
grounds 216 U. S. 165, 30 SCt 286, 
54 L. ed. 430]; Jacob v. U. S., 13 F. 
Cas. No. 7,157, 1 Brock. 520; Stearns 
ve UsLOSs 22:28 .. Cas. No. 13,341 2 
Paine 300; U. S. v. Elliot, 25 EF. Cas. 
No. 15,043. 

Ala.—Reagh v. Spann, 3 Stew. 100. 

Ark.—St. Louis, ete, R. Co. v. 
State, 107 Ark. 450, 155 SW 517; 
Kansas City, ete, R. Co. v. State, 63 
Ark, 134, 37 SW 1047, 

Conn.—Clark v. Turner, 1 Root 200. 

Hawaii.—Rex v. Tong Wo, 5 Ha- 
waii 20. } 


Ill.—Peo. v. Blue Mountain Joe, 
129 Ill. 370, 21 NE 923; Partridge 
v. Snyder, 78 Ill. 519; Webster v. 


Peo., 14 Ill. 365; Caldwell v. Wright, 
25.0, A. 74. 

Ind.—Indianapolis v. Fairchild, 1 
Ind. 315; Greensburg v. Cleveland, 
etc:, R. Co., 23 Ind. A. 141, 55 NE 46. 

Md.—State v. Mace, 5 Md. 337. 

Mass.—Roberge v. Burnham, 124 
Mass. 277. 

Miss.—Grenada Lumber Co. v. 
State, 98 Miss. 536, 541, 54 S 8 [cit 
Cyc]; Mobile, ete., R. Co. v. State, 
51 Miss. 137. 

Mo.—State v. Howe Scale Co., 182 
Mo. A. 658, 166 SW 3828; Glenwood 
v. Roberts, 59 Mo, A. 167. 

Nebr.—Mitchell v. State, Nebr. 
538, 11 NW 848. 

N. H.—Hitcheock v. Munger, 15 N, 
H. 97; Dow v. Norris, 4 N. H. 16, 17 
AmD 400. 

N. 5.—Unger v. Fanwood, 69 N. J. 
L. 548, 55 A 42; Tims v. Sprageg, 58 
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also be recovered in a proceeding which is tech- 
nically criminal;®*° but if the statute by which the 
penalty is imposed contemplates recovery only by 
a criminal proceeding a civil remedy cannot be 
adopted.®!| The fact that criminal proceedings are 
instituted instead of the civil proceedings to which 
defendant is entitled under a particular statute 
constitutes a fatal error where defendant is thereby 
deprived of rights to which he is entitled;>? but 
where defendant secures all the rights in one form 
of proceeding to which he would have been entitled 
in the other, it has been held that the error in 
choice of the form of proceedings is mmmaterial.* 

Summary proceeding. Where the act for whivh 
the penalty is imposed is a crime, a summary pro- 
ceeding for the recovery of the penalty is to be 
regarded as a criminal proceeding.®4 

[§ 81] b. Determination of Character. In-some 
jurisdictions the character of a penal action as to 
whether it is civil or criminal is determined by the 
form of the proceeding adopted.®®> In other juris- 
dictions a proceeding, although civil in form, is 
deemed criminal in character where the purpose of 
the action is to recover for the state penalties for 


N. J. L. 278, 338 A 213; Koch v. Van- 


derhoot,, 49)'N. Jv L. 619, 9 A’ 771. dred dollars. 
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of appeal as debts under one hun- 
Prior to this statute, it 


< [§§ 80-82 


offenses against the state.°® The fact that the stat- 
ute provides that the penalty shall be recovered 
by a civil action has been regarded as conclusive 
of the nature of the action.6*’ An action for the 
recovery of a sum as a forfeiture under a provision 
which does not attempt to provide for the imprison- 
ment of a defendant in ease of his failure to pay 
any sum adjudged is civil in its nature.5® The fact 
that the proceeding is brought in the name of the 
state or of the people will not alone prevent it 
from being regarded as civil in its mature,®°® nor is 
the fact that the proceeding may be commenced by 
a warrant for the arrest of defendant in itself suffi- 
cient to change the character of the proceeding from 
civil to eriminal.®° Where the recovery goes en- 
tirely to the injured party and no wart thereof oes 
to the state, the remedy is by a civil action.®+ 

[§ 82] c¢. Procedure Generally. <A civil action 


te enforce a penalty is in the absence of statutory .. 


provisions to the contrary governed by the rules 
applicable to the particular civil action brought 
and not by those which are applicable only to crim- 
inal prosecutions,®? although in some jurisdictions 

i 


make the prohibited act a crime. If 
it did, then that distinction which 


N. Y.—Peo. v. Waterbury, 44 Hun 
493: Bennett v. Ward, 3 Cai. 259. 

Oh.—State v. Chandler, 8 Oh. Dec. 
Reprint 322, 7 CincLBul 97. 


Va.— Wells v. Com., 107 Va. 834, 
57 SE 588. 

W. Va.—West v. Rawson, 40 W. 
Va. 480, 21 SE 1019. 


Wis.—State v. Zillman, 121 Wis. 
472, 98 NW 548; State v. Grove, 77 


Wis. 448, 46 NW 532; Platteville v. 
Bell, 43 Wis. 488; State v. Hayden, 
32 Wis. 668. 


Wyo.—Fein.v. U. S., 1 Wyo. 246. 

Eng.—Rackham v. Bluck, 9 Q. B. 
691, 58 ECL 691, 115 Reprint 14239; 
Atcheson v.. Everitt, Cowp. 382, 98 
Reprint 1142; Wilson v. Rastall, 4 T. 
R. 7538, 100 Reprint 1283. 

50. Hepner v. U. S., 213 U.S. 103, 
29 SCt 474, 53 L. ed. 720, 27 LRANS 
739, 16 AnnCas 960. 

51. th: S.v.) Clafitn, 97 U: S. 546, 
24 L, ed. 1082, 1085; U. S. v. Buck- 
ingham, 261 Fed. 418; St. Louis, etc., 
R. Co, v. State, 125 Ark, 40, 187 SW 


1064. 

52. State v. Thompson, 10 La. 
Ann. 122; State’ v.° Linton, 3 .Rob. 
(lua) 55. 

5si) Kansas -Gity, ete,- Riv\Co.. ov. 
State, 63 Ark. .134, 37 Sw 1047; 
State v. Thomas, 12 Rob. (La.) 48. 


54. In re Lueas, 29 U. C. Q. B. 81. 

55. State v. McConnell, 70 N. H. 
158, 46 A 458; State v. Pate, 44 N. 
C. 244, 

[a] An action of debt to recover 
a penalty given by a statute is a civil 
action. U. S. v. Louisville, ete., R. 
Co. 6 med: 306.93" CCA 585507 Sav, 
Southern Pac. Co., 162 Fed. 412 [aff 
171 Fed. 360, 364, 96 CCA 252, 256]. 

[b] Recovery of fine.— The fact 
that the statute employs the word 
‘fine’ does not preclude the enforce- 
ment of its provision by a civil ac- 
tion to recover a penalty. State v. 
West Plains Tel. Co., 232 Mo. 579, 
135 SW 20; State v. Howe Scale Co., 
182 Mo. A. 658, 166 SW 328. 

56. 
37 Fed. 497, 3 LRA 554; Robson v. 
Doyle, 191 Til. 566, 61 NE 435; Ro- 
disch v. Koethe, 178 Ill. A. 286. 

_[a] In Pennsylvania (1) by the 
act of 1835 actions for debt for pen- 
alty for breach of any ordinance, 
by-law, or regulation of a city, town- 
ship, or borough are within the jur- 
isdiction of the aldermen and jus- 
tices of the peace of the city, town- 
Ship, or borough in the same man- 
ner and subject to the same rights 


Iowa v. Chicago, ete. R. Co.,' 


had been held that a distinction was 
to be taken between penalties given 
for the indemnity of the party ag- 
grieved and those merely intended 
to punish the offense, regarding the 
former as civil suits and the latter 
as not. Mevay v. Edmiston, 1 Rawle 
457; Com. v. Bennett, 16 Serg. & R. 
243; Com. v. Wolf, 3 Serge. & R. 48; 
Ellmore v. Hoffman, 2 Ashm. 159. 
(2) Since this statute a civil action 
lies to enforce a penalty of either 
class. Com. v. Nice, 13' Pa. Dist. 309, 
29 Pa. Co. 607; Leighton v. Roth, 
7, Pa. Dist. 426, 21 Pa. Co. 63; Mil- 
ton v. Hoagland, 3 Pa. Co. 283. But 
see Pittsburgh v. Madden, 14 Pa. Co. 
120 (although civil in form, action 
for penalty is in substance criminal 
proceeding). (8) An action of debt 
prescribed by the statute imposing a 
penalty must be regarded as civil in 
its nature, where the penalty is im- 
posed for an act which is contrary 
to law only because of the prohibi- 
tion in the statute and the entire 
statute treats it as the civil rem- 
ge - Ott v: Jordan, 116 Pa.-218,9° A 

[b] In Wisconsin, (1) in order to 
prevent the bringing of a civil ac- 
tion to collect a penalty, forfeiture, 
or fine, the act or omission which is 
punished by such forfeiture, penalty, 
or fine must also be punishable in 
the discretion of the court by im- 
prisonment without the imposition of 
the forfeiture, penalty, or fine, or 
by such forfeiture, penalty, or fine, 
and such imprisonment, in such dis- 
cretion, or such offense must be 
specially declared by law to be a 
misdemeanor, either by the act cre- 
ating the offense or by some other 
statute of the state. State v. Grove, 
77 Wis. 448, 46 NW 532; Platteville 
v. Bell, 48 Wis. 488; Boscobel v. 
Bugbee, 41 Wis..59; State v. Hayden, 
32 Wis. 663. (2) Prosecution wnder 
municipal ordinance see Municipal 
Corporations [28 Cyc 784 note 89]. 

Right to remove to federal court 
see Removal of Causes [ 34 Cye 
1225]. : 

57. U.S. v. Southern Pac Co., 162 
Fed. 412 [aff 171 Fed. 360, 364, 96 
CCA 252, 256]; Kansas City, ete. R. 
Co. v. State, 63 Ark, 134, 87 SW 1047; 
Com. v. Nice, 13 Pa. Dist. 309, 29 Pa. 
Co. 607: 

58. Kuder v. Waukesha County, 
(Wis.) 178 NW 249. 

_ [a] Recovery of a penalty, if that 
is the only consequence, does not 


has been well known and established 
in law for many years between a 
penal statute and a criminal enact- 
ment would fall to the ground, for 
every penal statute would involve a 
crime and would be a criminal enact- 
ment. Atty.-Gen. v. Bradlaugh, 14 
QF Bei: C6iFaGsie 

59. Peo. v. Hoffman, 3 Mich. 248; 
Mitchell v. State, 12 Nebr. 538, 11 
NW _ 848; Peo. v. Briggs, 114 N. Y. 
56, 20 NE 820, 28 AbbNCas 108 [aff 
47 Hun 266, 28 NYWklyDig 217]; 
Ives v. Jefferson County, 18 Wis. 166. 

60. Alton v. Kirsch, 68 Ill. 261; 
Goshen v. Croxton, 34 Ind, 239; Tip- 
pecanoe County v. Chissom, 7 Ind. 
688; Williamson v. Com., 4 B. Mon. 
(Ky.) 146. 

61. 
480, 21 SE 1019. 

[a] Taking excessive tolls.—The 
forfeit prescribed by a statute to be 
paid by the proprietor of a _ grist- 
mill to his customer for taking ex- 
cessive toll may be recovered in a 
civil action before a justice of the 
peace. West v. Rawson, 40 W. Va. 
480, 21 SHE 1019. 

62. U. S.—Moller v. U. S., 57 Fed. 
490, 6 CCA 459 

Ark.—St. Louis, ete, R. Co. v. 
State, 59 Ark. 165, 26 SW 824. 

Ill_—Pankey v. Peo., 2 Ill. 80. 

Ind.—Indianapolis v. Fairchild, 1 
Ind. 315; Swift v. State, 3 Ind, A. 
285, 29 NE 488. 

Kan.—Sweet v. Ward, 43 Kan. 695, 


23.P 941, 
Ky. — Louisville, ete, R. Co. v. 
43 SW 458, 19 


Com., 102 Ky. 300, 
KyL 1462, 53 LRA 149; Com. v. 
Avery, 14 Bush 625, 29 AmR 429; 
Wilson v. Com., 7 Bush 536. 
Md.—Ordway v. Central Nat. Bank, 
47 Md. 217, 28 AmR 455. 
ode uae v. Hoffman, 8 Mich. 
N. J.—Pennsylvania R. Co, v. New 
Jersey) S:(P:G. As 39 Nie De 4002 
Okl.—Stout v. State, 36 Okl. 744, 
748, 430 P 558, 45 LRANS 884. 
Pa.—Bartolett v. Achey, 38 Pa. 273. 
Wis.—State v. Zillmann, 121 Wis. 
472, 98 NW 548. 
Eng.—Atcheson v. Everitt, Cowp. 
382, 98 Reprint 1142, : 
“Its ultimate object is the recov- 


ery of a money judgment, and it 


cannot at any time result in de- 
priving the defendant of life or lib- 
erty, but merely of property.” Stout 
v. State, supra. 

[a] Ordinary action of debt.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 


West v. Rawson, 40 W. Va.- 


§§ 82-86] 


the proceeding is regarded as quasi criminal,°? or 
as a criminal proceeding at least in so far as to 
render it necessary faithfully to observe all the 
rules of procedure prescribed by law.®* By stat- 
utes in some jurisdictions, the proceedings in penal 
actions are regulated by the code of practice in 
civil actions.® 

_[§ 83] 3. Contract or Tort. According to one 
view a civil action for the recovery of a penalty 
1s regarded as in the nature ofan action ex con- 
_ tractu as being founded upon the implied contract 
which every person enters into with the state to 
observe its laws.°° According to another view, how- 
ever, the right of action does not arise out of con- 
tract,°7 but is based upon tort.®§ 

[§ 84] 4. Popular and Qui Tam Actions. Where 
an action to recover a penalty is authorized by the 
statute to be brought by any person it is called a 
‘‘popular’’ action because given to the people at 
large.*® Such an action is called a qui tam action 
when the penalty is given in part to the prosecutor 
and the remainder to the sovereign or other public 
use,’° the reason being that in such an action plain- 
tiff was, at common law, described as one who sues 
for the king as well as for himself, qui tam pro 
domino rege quam pro se ipso in hoe parte sequitur.”! 
Where the statute gives a remedy by information 
then the common informer may proceed by way of 
information qui tam.*2 Where the people are en- 


When the remedy is an action of 
debt “it is to be proceeded in, so | ute 
far as the action is concerned, just 70. 
as in any other action of debt.” 
Bartolett v. Achey, 38 Pa. 273, 277. 

63. Sherman, etc., Co. v. Bitting, 
(Ga. A.) 105 SE 848, 

64. Patriquin v. Covert, 42 N. S. 


involved). 


Warner, 
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could not sue under particular stat- 


Newgold v. American WPlectri- 
cal Novelty, ete., 
U. S. v. Stocking, 
S. v. Griswold, 24 Fed. 361; Pollock 
v. The Laura, 5 Fed.. 133; 
197 Mo. 
State v. Maultsby, 139 N. C. 
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titled to the entire penalty a proceeding qui tam 
will not lie.7* An action qui tam for a statutory 
penalty is a civil proceeding,’* while an information 
qui tam is eriminal.75 

[§ 85] 5, Particular Form of Proceeding—a. In 
Absence of Provision in Statute Imposing Penalty— 
(1) In General. Where the statutes gives a right 
of action without prescribing the form, the action 
is to be adapted to the nature of the case and may 
be debt, assumpsit, trespass, or case, as the par- 
ticular nature of the wrong or injury may require.” 
Where it does not clearly appear from the statute 
whether the penalty is to be recovered in a sum- 
mary way or in the ordinary mode of proceeding, 
the latter method must be adopted.77 In some juris- 
dictions it is provided by statute that in all cases 
not otherwise specially provided for, where the act 
or omission shall not be a misdemeanor, the penalty 
or forfeiture may be sued for and recovered in a 
civil action in the name of the state and that it 
shall be prosecuted in the same manner as personal 
actions,’* or under other statutes the penalty may 
be recovered in an action of debt or assumpsit.79 
_[§ 86] (2) Action of Debt. Where a penalty is 
given by statute, and there is no specified mode of 
recovery prescribed, an action of debt, or, where 
the common-law forms of action have been abolished, 
a civil action in the nature thereof, will lie,®° ex- 
press statutory provisions to this effect existing in 


McNair v. Peo., 89 Ill. 441. 


74. Conn.—Canfield v. Mitchell, 43 
Conn. 169. 


Co., 108 Fed. 341; Mo.—In re Green, 40 Mo. A, 491; 

87 Fed. 857; U.|State v. Hannibal,’ ete, R. Co., 30 
Mo. A. 494, 

State v. N. J.—New Jersey S. P. C. A. v 

650, .94 SW 962; Russ, 83 N. J.- L. 450, 83. A. 961; 

583, 51 | Brophy v. Perth Amboy, 44 N. J 


66; Lamontagne v. Grosvenor Apart- 
ments, Ltd., 11 Que. Pr. 329, 16 Rev 
LegNS 274. 

65. Com. v. Grand Cent. Bldg., 
etc., Assoc., 97 Ky. 325, 30 SW 626, 
17 KyL 215. 

665 *U.. S:— Journal- Pub. (Co... Vv. 
Drake, 199 Fed. 572, 575, 118 CCA 
46 [cit Cyc]; Stearns v. U. S., 22 F. 
Cas. No. 13,341, 2 Paine 300. 

Ariz.—Miami Copper Co. v. State, 
17 Ariz. 179, 149 P 758, AnnCas1916E 


494, 

N. J.—Lott v. Leventhal, 80 N. J. 
L. 216, 76 A 328 

N. Y.—McCoun v. New*York Cent., 


Cte. OO. <0 ans, fon atl 250 .N;>¥. 


176]; Peo. v. Muller, 6 AbbPr 344 
note. 
N. C.—Katzenstein  v. 


etc., oR. |Co., 3 
v. Atlantic, etc., R. Co., 78 N. C. 22; 
Edenton v. Wool, 65 N. C. 
Blackstone Comm. p 160. 

67. Webster v. Peo., 14 Ill. 365; 
Bowers v. Greene, 2 Ill. 42. 

Gao alin eS -— Chaffee “v.7/U.. S., 18 
Wall, 516, 21 L. ed. 908; U. S. v. El- 
liot, 25 F. Cas. No. 15,043. 

Ala.—Wright v. Sample, 162 Ala. 
222, 50 S 268. 

Til.— Bowers v. Green, 2 Ill. 42. 

Mass.+—Levy v. Gowdy, 2 Allen 
820; Nye v. Lamphere, 2 Gray 295; 
Peabody v. Hayt, 10 Mass. 36. 

Va.— Western Union Tel. 
Bright, 90 Va. 778, 20 SE 146. 

Wis.—Graham v. Chicago, etc. R. 
Co., 53 Wis. 473, 10 NW 609. 

“The action of debt lies for a 
statutory penalty, because the sum 
demanded is certain, but though in 
form ex contractu, it is founded in 
fact upon a tort.’ Chaffee v. U. S., 
18 Wall. (U. S.) 516, 538, 21 L. ed. 
ae U. S. v. Stocking, 87 Fed. 857; 
U. S. v. Griswold, 24 Fed. 361; Pol- 
lock v. The Laura, 5 Fed. 133; Nor- 
man v. Dunbar, 53 N. C. 317. See 
Seward v. Beach, 29 Barb. (N. Y.) 
239 (holding that common informer 


Core 


51 SE 956; Norman vy. Dunbar, 53 N. 
C. 317; Lavoie v. Racine, 5 Que. L. 
319, 320. 

“The words ‘popular or qui tam 
actions’ evidently mean, popular ac- 
tions or qui tam actions, that is to 
say popular actions, though they 
may not be qui tam, or qui tam ac- 
tions, which, though popular ac- 
tions, are partly for the benefit of 
the crown.” Lavoie v. Racine, supra. 

[a] “From time immemorial in 
the English law. it has been found 
that qui tam actions ... were an 
efficient and indeed sometimes an in- 
dispensable means of enforcing the 
law in many cases, aS for the breach 
or neglect of duty by officers and 
corporations; and Parliament in Eng- 
land and legislative bodies in this 
country have freely enacted statutes 
for the enforcement of laws by such 
actions.” Sutton v. Phillips, 116 N. 
GC, 502, 21 SE 968, 117 N. C.. 228, 23 


SE 264. 

71. U.S. v. Griswold, 24 Fed. 361. 

72, Canfield v. Mitchell, 43 Conn. 
169, 171. 

“Whenever an act is prohibited by 
statute as a public offense under a 
penalty or forfeiture, part of which 
is given to the person prosecuting 
and part to the State, and the stat- 
ute gives a remedy by information, 
then the common informer may pro- 
ceed by way of information qui tam 
on the statute, and this is a sort of 
penal action carried on by a criminal 
instead of civil process; that is, the 
information must be presented to 
some court or magistrate and the 
party complained of may be arrested 
by forthwith process; and where the 
statute gives a remedy by action or 
information, the informer may elect 
to proceed by either, and the only 
distinction is that one is a civil and 
the other a criminal suit.” Canfield 


v. Mitchell, supra. 
73. Washington v. Eaton, 29 F. 
Cas. No. 17,228, 4 Cranch C. C, 352; 


L. 217 [rev 43 N. J. Ll. 5891. 
ee es eee v. McNight, 1 Overt. 
ov. 

Vt.—Waters v. Day, 10 Vt. 487. 

75. Canfield v. Mitchell, 43 Conn. 
169; State v. Hannibal, ete., R. Co., 
30 Mo. A, 494, é 

76. Mapel v. John, 42 W. Va. 30, 
aay 608, 57 AmSR 839, 32 LRA 

[a] Penalty for mining coal near 
dividing lines.—The penalty  pre- 
scribed by statute for mining coal 
within five feet of the line dividing 
the land containing the coal from 
that of another, without the latter’s 
consent, may be recovered by the 
person injured, in an action of tres- 
pass on the case. Mapel v. John, 42 
W. Va. 30, 24 SE 608, 57 AmMSR 839, 
32 LRA 800. 


77. Bennett v. Ward, 3 Cai. (N. 
Vee PAA 
78. State v. Grove, 77 Wis. 448, 46 


NW 532; Carter v. Dow, 16 Wis. 298. 

79. Canal St. Gravel-Road Co. v. 
Paas, 95 Mich. 372, 54 NW 907; Peo. 
v. Brady, 90 Mich. 459, 51 NW 5387; 
Fox v. Francher, 66 Mich. 536, 33 
NW 416; Woods v. Ayres, 39 Mich. 
345, 88 AmR 396. 

so. U. S.—U. S. v. Zucker, 161 U. 
We 475,416, SCt, 641, 40°10. cede 777; 
Chaffee v. U. S., 18 Wall. 516, 21 L. 
ed. 908; Stockwell v. U. S., 13 Wall. 
531, 20 L. ed. 491; U. S. v. Simms, 1 
Cranch 252, 2 L. ed. 98; U. S. v. Mc- 
Elroy, 115 Fed. 252; U. S. v. Young- 
er, 92 Fed. 672; Johnston v. Klopsch, 
88 Fed. 692; U. S. v. Laescki, 29 Fed. 
699; Bullard v. Bell, 4 F. Cas. No. 
ZAZA Lb, Mason (243°) Jacob) Ve vUew S., 
13°4B Cass, Now Gilbt 2) Brock b20): 
The James D. Parker, 13 F. Cas. No. 
7,193; The Nashville, 17 F. Cas. No. 
10,023, 4 Biss. 188; Parsons v. Hunt- 
er, 18° HR. Cas. Nov 10.778) 2°2Sumn;, 
419; In re Rosey, 20 F. Cas. No. 12,- 
066, 6 Ben. 507; Stockwell v. U. S., 
23 GH Cas. No.» 13,466. e0 Clie sega 
U. S. v. Allen, 24 Fi Cas. No. 14,431, 
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some jurisdictions.s1 Where the government sues 
' fora penalty in whole or in part, recovery may be 
by an action of debt.82. An action in debt will lie 
for the recovery of the penalty notwithstanding the 
penalty is referred to as ‘‘damages’’ in the statute 
imposing it.8* Where under the provisions of the 
statute, before the amount of the penalty can be 
ascertained, the person liable must be found guilty 
of a misdemeanor, an action for debt will not lie.84 

[§ 87] (3) Assumpsit. By express provision of 
the statutes in some jurisdictions, an action for as- 
sumpsit may be brought for a penalty.%® 
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[§ 88] (4) Indictment. Where a statute pro- 
hibits an act to be done under a certain penalty, 
although no mention is made of indictment, the 
party. offending may be indicted and fined for the 
amount of the penalty,’* although under some au- 
thorities it is held that there must be further evi- 
dence of the intention of the legislature to create 
an indictable offense.*7 Where no person is named 
to take the penalty, a forfeiture prescribed by stat- 
ute for an offense created by statute is properly 
recovered by indictment.’* Where the statute pro- 
vides that a portion of the penalty shall be paid 


4 Day 474; U. S. v. Bougher, 24 F. 
Cas. No. 14,627, 6 McLean 277; U. S. 
Va. Phe C. iB. Church, :25 7s. Cas. No, 
14,762, 1 Woods 275; U. S. v- Lyman, 
26 EF. Cas. No. 15,647, 1 Mason 482; 
U. S. v. Willetts, 28 F.°Cas. No. 16,- 
699, 5 Ben. 220; In re Vetterlein, 27 
F. Cas. No. 16,929, 18 Blatchf. 44; 
The Ranier, 20 F. Cas: No. 11,565, 
Deady 438; Ex p. Marquand, 16 F. 
Cas. No, 9,100, 2 Gall. 552; Matthews 
Vag Ottley v1 64;,B.« (Cas. yNo. 9,290) 18 
Sumn,. 115; Walsh v. U.S., 29 F. Cas. 
No. 17,116, 3 Woodb. & M. 341. 
Ala.—Southern Car, ete. Co. v. 
Calhoun County, 141 Ala. 250, 37 S 
425; Higdon v. Kennemer, 120 Ala. 
193, 24 S 439; Rogers v. Brooks, 99 
Ala. 31, 11 S 753; McKenzie v. Gib- 
son, 73 Ala. 204; Lewis v. Stein, 16 
Ala. 214, 50 AmD 177; Strange v. 
Powell, 15 Ala. 452; Russell v. Irby, 
13 Ala. 181; Spence v. Thompson, 
11 Ala. 746; State v. Fillyaw, 3 Ala. 
735; Blackburn v. Baker, 7 Port. 284; 
Pettigrew v. Pettigrew, 1 Stew. 580. 
Ariz.—Miami Copper Co. v. State, 
17 Ariz, 179, 149 P 758, 762, AnnCas 
1916E 494 [cit Cyc]. 
Cal.—Thurn y. Alta Tel, Co., 15 
Cal. 472. 
z Conn.—Drakesley v. Roots, 2 Root 
38. 
Del.—Hukill v. Bailey, 1 Del. 448. 
Ga.—Western Union Tel. Co. v. 
Taylor,-84 Ga. 408, 11 SE 396. 
Il1.—Peo. v. Dummer, 274 Ill. 637, 
113 NE 934; Geneva v. Cole, 61 Ill. 
397; St. Louis, etc., R. Co. v. Miller, 
43 Ill. 199; Ewbanks v. Ashley, 36 
Ill. 177; Vaughan v. Thompson, 15 
Ill. 39; Dunlap v. Gallatin County, 
15 Ill. 7; Ryan v. Gallatin County, 
v oY Het Hl Pang fh ebster v. Peo., 14 Ill. 
365; Carle v. Peo., 12 Ill. 285; Israel 
v. Jacksonville, 2 Ill. 290; Robley v. 
Culwell, 69 Til. A. 272; Durbin v. 
Peo., 54 Ill, A. 101; Chicago v. En- 
right, 27 Ill. A. 559; Proctor v. Peo., 
24 Til. A. 599. 
Ind.—Durham v, State, 117 Ind. 
477, 19 NE 327; Western Union Tel. 
Co. v. Scirele, 103 Ind. 227, 2 NE 604. 
Ky.—Com. v. Avery, 14 Bush 625, 
29 AmR 429; Portland Dry Dock, etc., 
Co. v. Portland, 12 B. Mon. 77; Blan- 
chard v. Maysville, ete., Turnp. Co., 
1 Dana 86. 
La.—State v. Williams, 7 Rob. 252. 
Me.—Rockland vy. Farnsworth, 87 
Me. 473, 32 A 1012. 
Md.—Ordway v. Central Nat, Bank, 
47 Md. 217, 28 AmR 455. 
Mass.—Reed v. Davis, 8 Pick. 514. 
Miss.—Mobile, ete., R. Co. v. State, 
51 Miss. 137; State v. Baker, 47 Miss. 
88; Elder v. Hilzheim, 35 Miss. 231. 
N. H.—Robertson v. Kettell, 64 N. 
Hi. 430, 14 A 78; Craig v. Gerrish, 58 
N. H. 518; Purinton v. Ladd, 58 N. 
H, 596; Janvrin v. Scammon, 29 N. 
i 280 (holding that debt and not 
trespass is the proper form of ac- 
tion on a penal statute); Morrison 
vy. Bedell, 22 N. . 234; Bishop v. 
Marshall, 5 N. H. 407; Woart v, Win- 
nick, 3 N. H. 478, 14 AmD 384; Wason 
v. Underhill, 2 N. H. 505. 
N. J.—Campbell v. State Bd. of 
Pharmacy, 45 N. J. L. 241; Crane v. 
—, N. J. Li. 53; Cato v. Gill, ¥ 
ING gel ce ae Led 


N. Y.—McCoun v. New York Cent., 
eter Ri Conn waans vow lath sow, No Y% 


176]; Smith vy. Merwin, 15 Wend. 184; 
Ma oe v. Doolittle, 5 Cow. (N. Y:) 

N. C.—Katzenstein v. Raleigh, etc., 
R. Co., 84 N. C. 688; Martin v. Mar- 
tins 50-NeUG.. 846: 

Oh.—Hade_v. McVay, 31 Oh. St. 
231; Rockwell v. State, 11 Oh. 130. 

OK1.—In -re Seagraves, 4 Okl. 422, 
£3 -P* 279: 

Pa.—Osborn y. Athens First Nat. 
Bank, 154 Pa. 134,.26 A 289: Com. v. 
Davenger, 10 Phila. 478. 
te C.—State v. Mathews, 4S, Cc. L. 


Tenn.—Wood v. Grand Junction, 5 
Ppa 440; Kelly v. Davis, 1 Head 


‘ Va.—Russell vy. Louisville, etc. R. 
Co.) 93 “Var (322-95 "Sm 99; Sims v. 
Alderson, 8 Leigh (35 Va.) 479. 

gy oahs Howler View Ue Ss 1) Wash. 


W. Va.—Mapel v. John, 42 W. Va. 
30, 24 SE 608, 57 AmSR 839, 32 LRA 
800; West v. Rawson, 40 W. Va. 480, 
21 SE 1019. 

Wyo.—Fein v. U. S., 1 Wyo. 246. 

Eng.—Todd v, Robinson, 12 Q. B. 
D. 530; Rex ‘vy. Robinson, 2 Burr. 
799, 97 Reprint 568; Collinson v. 
Neweastle, ete, R. Co, 1C. & K. 
546, 47 ECL 546; Shepherd v. Hills, 
11 Exch. 55, 156 Reprint 743; College 
of Physicians v. Salmon, 1 Ld, Raym. 
680, 91 Reprint 1353; Adley v. 
Reeves, 2 M. & S. 58, 105 Reprint 302. 

Que.—Jones v. Chace, Draper (U. 
C.) 322; Church y. Richards, 6 U. 
COP Beh e2: 

[a] Debt common-law action.—An 
action of debt for a statutory pen- 
alty is a common-law, and ‘not a 
statutory, action. U.S. v. Mundell, 
27 F. Cas. No. 15,834, 1 Hughes 415, 
6 Call, (10 Va.) 245. 

{[b] Debt included in “pill.7— 
Where a statute gives a penaity to 
be recovered by “bill, plaint, or 
information,” the penalty may be re- 
covered by action of debt. Sims v. 
Alderson, 8 Leigh (35 Va.) 479. 

[e] Debt lies whenever the de- 
mand is for a sum certain, or is cap- 
able of being readily reduced to a 
certainty, and is the appropriate ac- 
tion for the recovery of a statutory 
penalty, upon the ground of an im- 
plied promise, which the law annexes 
tothe liability. Drakesly v. Roots, 
2 Root (Conn.) 138; McCoun vy. New 
York Cent., ete., R. Co., 7 Lans, (N. 
Y.) 75 [aff 50 N. Y. 176]; Russell v. 


Louisville, ete, R. Co., 98 Va. 322, 
25 SE 99. 
[ad] In Massachusetts, under L. 


(1852) ¢ 312 § 1, actions of tort are 
expressly prescribed as the mode of 
proceeding for recovering of penal- 
ties, and they therefore take the 
place of actions of debt. Levy v. 
Gowdy, 2 Allen 320; Com. vy. Gon- 
necticut River R, Co., 15 Gray 447, 
See also U. S. v. Hlliot, 25 F. Cas. 
No. 15,048. F 

81. See statutory provisions; and: 

U. S.—The Nashville, 17 F. Cas. 
No. 10,023, 4 Biss. 188, 

Ala.—Lewis v. Stein, 16 Ala. 214, 
50 AmD 177, 

Ill.— Watkins v. Gale, 13 Til. 152 
Carle v. Peo., 12 Ill. 285; Whitecraftt 
v. Vanderver, 12 Ill, 235; Israel v. 
Jacksonville, 2 Ill. 290. 


Md.—Ordway v. Central Nat. Bank, 
47 Md. 217, 28 AmR 455. 

Mo.—BEllis v. Whitlock, 10 Mo. 781. 

N. H.—Orne v. Roberts, 51 N. H. 
110; Leighton vy. Walker, 9 N. H, 59. 


, Oh.—Hade v. McVay, 31 Oh. St. 
31, \ 

By aariUaa bat oats v. Gamble, 10 Watts 
382. 


82. Stockwell v. U. S., 13 Wall. 
(U. S.) 531, 20 L. ed, 491; Adams v. 
Woods, 2 Cranch (U. §.) 336, 2 L. 
ed. 297; U. S.:.v. Grant, 55 Fed. 414 
[rev on other grounds 58 Fed. 694, 7 
CCA 436]; Parsons v. Hunter, 18 F. 
Cas. No. 10,778, 2 Sumn. 419; U.S, v. 
Allen, 24 F. Cas. No. 14,431, 4 Day 
(Conn.) 474; Walsh v. U. S., 29 F: 
Cas. No. 17,116, 3 Woodb. & M. 341. 

83. Spence v. Thompson, 11 Ala. 
746, ‘ 

84, Peo. v. Saline County Coal Co., 


206 Til. A. 266. 


[a] Indictment.—Where a statute 
makes a certain act a misdemeanor 
and imposes a penalty, the amount 
of which is uncertain, without pro- 
viding a mode for enforcing it, the 
only remedy is by indictment, and an 
action of debt will not lie. Peo, vy. 
Craycroft, 2 Cal. 243, 56 AmD 331% 

85. Woods v. Ayres, 39 Mich. 345, 
33 AmR 396, : 

86. U. S—uU. S. v. Stevenson, 215 
U.S. 190, 30 SCt 35, 54 L. ed. 153; U. 
S. v. Buckingham, 261 Fed. 418; U. S. 
v. Stocking, 87 Hed. 8573 U. > Suiits 
Craft, 43 Fed. 374; U. S. v. Moore, 11 
Fed. 248; U. S. v. Abbott, 24 F. Cas. 
No. 14,416; U. S. v. Bougher, 24 F. 
Cas. No. 14,627, 6 McLean 277. i 

Minn.—State v. Horgan, 55 Minn. 
183, 56 NW 688. 

Mo.—State v. Wabash, ete., R. Co., © 
89 Mo. 562, 1 SW 130. 
Rea CWT Vv. Peaco, 19. Pai Dist. 


Bae C.—State v. Meyer, 28 S. OC. L. 
[a] For example.—A statute pro- 
viding that every person knowingly 
bringing into the state slaves con- 
victed of certain crimes should on 
conviction be subject to a certain 
penalty created a public offense and 
therefore criminal proceedings could 
properly be had against a defendant 
who violated the statute. State v. 
Williams, 7 Rob. (La.) 252. 
Indictments generally see Indict- 
ments and Informations [22 Cye 157]. 
87. In re Seagraves, 4 OKI. 422, 48 
Br2i 23 Mein ayn Ose Sea ln Wwayos 246; Rex 
v. Malland, Str. 828, 93 Reprint 877. 
[a] At common law a penalty 
given by a statute cannot be recov- 
ered in a criminal proceeding. Bw- 
banks y. Ashley, 36 Tll. 177. ae 
_ [b] In Louisiana (1) there be- 
ing no common-law misdemeanors, 
an indictment will not lie under a 
mere prohibitory clause. State v. 
Williams, 7 Rob, 252. (2) Where, 
however, a statute creates an indict- 
able offense and imposes a penalty 
as punishment therefor proceedings. 
under such statute are properly 
brought in a criminal form. State v.- 
Bey fa er. A 2520 ; 
fs . S.—wU. . Vv. Laescki, 
Fed. 699. inne 
D. C,—Ransdell ‘vy. Patterson, 1 
App. 489; U. S. v. Hoskins, 16 D., CG, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to the informer, the 
ment,8® 

By statute in some jurisdictions 
is made for the recovery 
ment when no other mode is 
By other statutes, where the 
an offense, notwithstanding 
remedy for the recovery of 


[$ 89] (5) Motion. 
covered by motion under 
under a contract may, 

[§ 90] 
alty—(1) 


recovery, such form is exclusive.4 


a statute creates an offense, and 
clause, gives an action for the penalty,®> or where 
the statute covers only part of a general subject and 
gives additional remedies by way of 


Nebr.—State y. 15 Nebr. 
472, 19 NW 613. 

N. H.—State v. Waterhouse, 71 N. 
H. 488, 53 A 304; State v. McConnell, 
70 N. H. 158, 46 A 458; State v. 
Tappan, 15 N. H. 91, 

Oh.—Hilton vy. Morse, 2 Oh. Dec. 
(Reprint) 292, 2 WestLMonth 316. 

Pa.—Com. v. Betts, 76 Pa. 465. 

Vt.—Hatch v. Robinson, 26 Vt. 737. 

89. U.S. v. Laescki, 29 Fed. 699; 
State v. Fillyaw, 3 Ala. 735; State v. 
Garcia, 38 Tex. 543, 

$0. State v. Grand Trunk R. Co., 
59 Me. 189. , 

91.. See statutory provisions; and 
State v. Stewart, 47 Mo. 382. 

92. State v. Hannibal, etc., R. Co., 
89 Mo. 571, 1 SW 133; State v. Wa- 
bash, etc., R. Co., 89 Mo. 562, 1 SW 
130. 

93. Western Union Tel. Co. 
Bright, 90 Va. 778, 20 SE 146. 

Action for penalty as founded upon 
contract or tort see supra § 83. 

94 U. S—vU. S. v. Grundy, 3 
@raneh. 337, 2. L:-"ed:--459;- U. S.uv. 
Laescki, 29 Fed. 699; Pentlarge v. 
Kirby, 19 Fed. 501; U. S. v. Howard, 
17 Fed. 638, 9 Sawy. 155; U. S, v. 
Moore, 11 Fed, 248; The James D. 


Sinnott, 


Vv. 


Parker, 013 -F) 'Casy No.. 7,183; The 
Nashville, 17 F. Cas. No. 10,023, 4 
Biss. 188; U. S. v. Ellis, 25 EF. Cas. 


INO: 5, 046301 \Cranech Cy C..1253) U.S: 
v. Gadsby, 25 F. Cas. No. 15,180, 1 
Cranch C. C. 55; Virginia, etc., Nav. 
COnLVe Un S28 Ey Cas:, No, 16,9738, 
Taney 418; McGuire v. Winslow, 26 
Fed. 304, 23 Blatchf. 425. 


Cal.—Reed v. Omnibus R. Co., 33 
Galt 212. ‘ 
Conn.—State v. Bishop, 7 Conn. 


181; Dickinson v. Potter, 4 Day 340. 

Ida.—State v. Eves, 6 Ida. 144, 53 
P4543) : 

Ill._—Race v. Oldridge, 90 Ill. 250, 
82 AmR 27; Confrey v. Stark, 73 Ill. 
187; Carle v. Peo., 12 Ill. 285; Ellis 
v. Olney First Nat. Bank, 11 Ill. A. 
215: ; 

Ky.—Com. v. Louisville, R. 
Co., 87 SW 589, 18 KyL 610. 

La.—Miles v. Craig, 3 La. Ann. 635. 

Me.—Beals v. Thurlow, 63 Me. 9. 

Mass.—Wiley v. Yale, 1 Mete. 553; 
Com. v. Howes, 15 Bectdan 231; Smith 
v. Drew, 5 Mass. 514. A 

Mich.—Pettinger v. Peo., 20 Mich. 
36 


"Nebr. State vy. Sinnott, 15 Nebr. 


2, 19 NW -6138. 
aN H.— State v. Stearns, 31 N. H. 


106, 
be ING 
Neier 


‘ [25 C. J.—38] 
{ 


etc., 


J.—Buck v. Danzenbacker, 37 N. 
359. 


proceeding cannot be by indict- 


express provision 
of penalties by an indict- 
expressly provided.% 
statute violated creates 
another or different 
3 Or the penalty may be 
specified in the law imposing it, the penalty may be 
recovered by indictment or by information.°2 

A penalty cannot be re- 
a statute providing that 
any person entitled to recover money: by an action 
J on motion before any court 
which would have jurisdiction in an action, obtain 
judgment for such money after a specified notice. 
b. Provisions in Statutes Imposing Pen- 
In General. Where a statute gives a 
penalty and prescribes the form of remedy for its 
Where, however, 
, In a different 
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law right,®® such 


statute.27 


by ‘‘bill, compla 


_ [$91] 
inal Prosecution. 
and punishable 


cifie penalty 


penalties, in a 


N. Y.—Greater New York Athletic 
Club v. Wurster, 19 Misc. 443, 43 
ae 703; Smith v, Merwin, 15 Wend. 

N. C.—State v. Snuggs, 85 N. CG. 
541; State v. Loftin, 19 N. C. 31. 

Or.—Sujette v. Wilson, 13 Or. 514, 
JL POX RY 


Pa.—Com, v. Mitchell, 23 Pa. Dist. 
496; Com, v. Conrad, 10. Pa. Dist. 342, 
25 Pa. Co. 32; Com. v. Davenger, 10 
Phila. 478. 

R. I.—Moies v. Sprague, 9 R. I. 


particular case for 


and the common-law remedy still exists, 


permission in the. statute to an informer to sue will 
not exclude other 


prehended in the 
ute provides a remedy by 
debt, assumpsit may be brought. 

(2) Effect on Right to Maintain Crim- 


541. 
S. C.—Woodward v. South Caro- 
lina, etc., R. Co., 47 S. C. 233, 25 SE 


146; Porter vy. Jefferies, 40 S. GC. 92, 
18 SE 229; State v. Meyer. 28 S. C, 
Es 0b" (State ivi «Cole: 13. 2Sin Clary! 
117 ;i) State v.. Helfrid; 11 S;)'CQ2 hh: 
233, 10 AmD 591; Ward vy. Tyler, 10 
Si Ose 222 

Tenn.—Moore y. State, 9 Yerg. 353. 

Tex.—Scogins v. Perry, 46 Tex. 
111; De la Garza v. Booth, 28 Tex. 
478, 91 AmD 328; DeWitt v. Dunn, 


15 Tex. 106. 

Vt.—Brattleboro v. Wait, 44 Vt. 
459, 

Eng.—Stevens v. Jeacocke, 11 Q. 


B, 731, 68 ECL 731, 116 Reprint 647; 
Rex, v. Boyall, 2 Burr. 832, 97 Re- 
print 586; Rex v. Robinson, 2 Burr. 
799, 97 Reprint 568, 2 Ld. Ken. 513, 
96 Reprint 1262; Foster’s Case, 11 

Coke 56b, 77 Reprint 1222. 
N. B.—Ex p. Eagles, 13 N. B. 51. 
“Where the offense is new, and the 
remedy prescribed, the general rule 
has long been that the remedy must 
be sought in the precise mode and 
subject to the precise limitations 
provided by the act which creates 
the offense. The rule is founded upon 
the presumed intent of the legisla- 
tive authority in connecting the new 
offense with the particular remedy 
prescribed to exclude all eR ane 
ed, 


dies.” Pentlarge v. Kirby, 
501, 505. u 
95. Moore’ v State, 9 Yerg. 


(Tenn.) 353; Phillips v. State, 19 Tex. 
158. 

96. 
2 


hay In Canada an act authorizing 
an action for a penalty to be brought 
in a specified court was held to be 
permissive and not exclusive of the 
jurisdiction of other courts. St.- 
Denis v. Benoit. 15 Que. K. B. 278. 
{b] In England when a statute 
authorized recovery of a penalty by 
distress, it was held not to exclude 


Gibbes v. Beaufort, 20 S. C. 


the right to recover it by action. 


(25 C.J.) 11185 


the enforcement of a common- 
additional remedy is not exclusive, 
A mere 


remedies for a violation of the 


An action of debt may be brought on a 
statute, providing 


= that a penalty may be recovered 
int or information,’’ it being com- 
word ‘‘bill.’’? 8 Where the stat- 
action in the nature of 


Where an act is already criminal 
by indictment or information and 


a further mode of prosecution is given by statute, 
the statutory mode is held 
not by implication take away the existing remedy. 
But where a new offense is 
other words where an act 
punishment is declared 


to. be cumulative and does 


created by statute or in 
not before subject to 
penal or subject to any spe- 


or forfeiture and a mode pointed out 
by which it sha 
must be pursued, 
dictment will not 


ll be prosecuted, that mode alone 
* and a criminal prosecution by in- 
le where another remedy is pre- 


Reprint 743. 

97. U. S. v. Bougher, 24 F. Cas. 
No. 14,627, 6 McLean 277. 

98. Donahue _ y. Dougherty, 5 
Rawle (Pa.) 124; Sims v. Alderson, 
8 Leigh (35 Va.) 479. 

99. Lynch vy. Merchants’ Nat. 
Bank, 22 W. Va. 554, 46 AmR 520. . 

1. Mass.—Com.  y. Howes, 15 
Pick. 231. 

Pa.—Com. 13 Serg. & 
R. 426 


ic C—State’ -vi4 Cole;) 13) Se Cnen: 
Bg erattleboro Viv (Wait, 445) wat, 

Eng.—Garrett yv. Messenger, L. R. 
27 -C.3P, 583.) Rex) ya Pitt, 93) SBuar 
1335, 97 Reprint 861, W. Bl. 380, 96 
Reprint 214. 

“But where the offence was ante- 
cedently punishable by a common- 
law proceeding, and a statute pre- 
scribes a particular remedy by a 
Summary proceeding; there, either 
method may be pursued, and the 
prosecutor is at liberty to proceed 
either at common law, or in the 
method prescribed by the statute; 
because there the sanction is cu- 
mulative, and does not exclude the 


v. Evans, 


common law punishment.” Rex y,. 
Robinson, 2 Burr. 799, 803, 97 Re--° 
print 568. 

2. Com. v. Howes, 15-9 Pick. 
(Mass.) 231; State v. Southern R. 
Co., 145 N. C, 495, 59 SE 5702/13 
LRANS 966; Fowler v..U. S, 1 


Wash. T. 3; Collinson v. Neweastle, 
etc, R. Co. 1 C. & K. 546, 47 BCL 
546; Atty.-Gen. v. Radloff, 10 Exch. 
84, 156 Reprint 366. See also cases 
supra note 94. 

“T always took it, that where new 
created offences are only prohibited 
by the general prohibitory clause of 
an Act of Parliament, an indictment 
will lie; but where there is a pro- 
hibitory particular clause specify- 
ing only particular remedies, there 
such particular remedy must be 
pursued, For, otherwise, the de- 
fendant would be liable to a double 
prosecution; one upon the general 
prohibition, and the other upon the 
particular specific remedy.” Per 
Lord Mansfield in Rex v. Wright, 1 
Burr. 543, 545, 97 Reprint 442. 

[a] When other remedy provided 
indictment will not lie.—Where an 
act which was not 2n indictable of- 
fense at common law is _prohibtted 
by statute, and a penalty impcsed, 
enforcement of the penalty must be 
had in the manner prescribed by 


Shepherd v. Hills, 11 Exch. 55, 156|the statute, and an indictment will 


1186 ~[25.C.J.] 
scribed by the statute,? except in a case where the 
offense is new, but there is a general prohibitory 
clause distinct from the section giving the penalty,* 
or where the statute, in addition to giving a form 
of action, uses general words which show that no 
proper proceeding is intended to be excluded.5 The 
mere fact that a statute permits a civil action to 
be brought for the amount of the penalty does not 
exclude a resort to a prosecution by indictment.® An 
indictment will lie where the statute imposing the 
penalty provides that it may be recovered ‘‘by due 
process,’’* or by ‘‘suit,’’® or ‘‘by any appropriate 
form of proceeding.’?® Where the statute provides 
that the penalty may be recovered by bill, plaint, 
or information, it has been held that an indictment 
will not lie.1° 

[§ 92] B. What Law Governs.1! Where-a law 
giving a penalty has been replaced by a new law 
which repeals the old, but contains a saving clause 
for penalties or forfeitures incurred before the re- 
peal, such penalties must be recovered by means of 
the remedy given by the old law.12, Where, however, 
the law is only amended, the statute must be fol- 
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lowed as amended, although the cause of action 


arose before the change was made.12 Where an 
not lie. U. S. v. Kennedy, 26 F.|Cas. (3 Va.) 133. 
Cas. No. 15,523, 1 Cranch G. C. 312; 


Cos Ss 
U. S. v. Tilden, 28 F. Cas. No. 16,-|190, 30 SCt 
523; Carle v. Peo., 12 Ill. 285; Jour- 


v. Stevenson, 215 U. S. 
35, 54 L. ed. 153. 
7. Ransdell v. Patterson, 


“ 


amendatory section is added to a statute imposing 
a penalty which prescribes a form of action differ- 
ent from that prescribed in preceding sections which 
are retained, the provisions not intended to be in 
the alternative, the form of action contained in 
the latest of the sections must be pursued.14 

[§ 93] ©. Conditions Precedent.'® A previous 
conviction on an indictment for violation of a stat- 
ute is not necessary to sustain a qui tam action or 
action of debt for a penalty,*® unless expressly made 
such a condition by the statute imposing the penal- 
ty.17 <A statutory provision requiring a notice to 
a public officer before bringing an action against 
him for damages is not applicable in the case of an 
action against him for a statutory penalty.18 Under 
some statutes a private party suing for a penalty is 
required to give notice without delay\of the institu- 
tion of the action to a particular publie officer such 
as an attorney-general.!9 
vide that a nonresident suing a municipality for a 
penalty must deposit a stated sum as a condition 
to bringing suit.?° 

[§ 94] D. Time to Sue and Limitations. In the 
absence of a contrary provision of the statute, a 
proceeding to recover a penalty may be brought at 


Lamontagne v. Grosvenor Apart- 
ments, Ltd., 37 Que. Super. 274 [aff 
20 sQue. KiB. 7221) 


1 App. [a] Sufficiency.—Notice of an ac- 


ney v. State, 1° Mo. 428; State v.|(D. G.) 489: tion brought under Cr. Code § 1038 
Maze, 6 Humphr. (Tenn.) 17; Rex 8. Snowden y. State. 69 Md. 208, |must be given without delay to the 
v. Hays, 14 Ont. L. 201, 9 OntWR/14 A 528. But see St. Louis, etc., |attorney-general of the province, 
488, 12 CanCrCas 423, 6 CanRCas/R. Co. v. State, 55 Ark. 200, 17 SW | pursuant to Rev. Sts es 5 Tlbye agi 


480, 8 AnnCas 380. 806 
3 U. S.—U. S. v. Ellis, 25 F. Cas. 
No. 15,046, 1 Cranch C, C. 125. 
Mo.—State v. Snier, 49 Mo. 409; 
State v. Dougher, 49 Mo. 409; State 9. 
v. Huffschmidt, 47 Mo. 73. 
N. C.—State v. Snuggs, 85 N. C. 


541. 
Ss. C.—Johnson vy. Seaboard Air 


(holding that 


was not without the 
court to treat the 
complaint and proceed accordingly). 
UsTSA yarCratty seemed) s74e UW: 
S. v. Moore, 11 Fed. 248: U. S. v. Ab- 
bott, 24 F. Cas. No, 14,416: 

10. State v. Corwin, 
Williams vy. State, 4 Mo. 480; Jour- 


Such case it 
power of the 
indictment as a 


amended by 6 Edw. VIi c 37 § 2. 
A notice of an action instituted in 
March, returned on April 5, and 
served on June 12 following is not 
“without delay,” &nd comes too late. 
Lamontagne vy. Grosvenor Apart- 
ments, Ltd., 37 Que. Super. 274 [aff 
20 Que. K. B. 221]. 

{b] Effect of failure to give no- 


in 


4 Mo. 609; 


Line R. Co., 73 S. C. 36, 52 SE 644. ney v. State, 1 Mo. 428; State y.|tice—(1) The effect of nonobserv- 

Tex.—Rawlings v. State, 39 Tex.|}Helgen, 28 S. C. L. 319; State v.|ance of the statute is that all fur- 
200; State v. Garcia, 38 Tex. 5438;| Meyer, 28 §. Cc. I. 305; Ward v.|ther proceedings are suspended. 
Waters-Pierce Oil Co. v.-State, 48|Tyler, 10 S. GC. L. 22: State v.|Such default of service has only the 
Tex. Civ. A. 162, 106 SW 918 [aff | Mathews, 4S. C. L. 82. Contra State effect of delaying the proceedings 


an S. 86, 29 SCt 220, 538 L. ed. 
Eng.—Castle’s Case, Cro. Jac. 644, 
79 Reprint 555, 
4. - S—U..S. v. Howard, 17 
Meds 638, aSawy. 1553) Ur uSe iv: 
Moore, 11 Wed. 248; U.S. v. Elliot, 


25-0H.. Cas. QiNo.! 95,048 °" Ue uSi iv, 
Bougher, 24 F. Cas. No. 14,627, 6 
McLean 277 [dist U. S. v. Laescki, 
29 Fed. 699]. 


Md.—Keller v. State, 11 Md. 525, 


jee H.—State v. Fletcher, 5 N. H. 
N. Y.—Peo. v. Brown, 16 Wend. 
S. C.—State v. Thompson, 33-S. 

Cc. L. 12, 47 AmD 588. ~ 
Tenn.—Spence v. State, 2 King 


Dig. § 2029. 
Fa aa v. Republic, 1 Tex. 


gph Brattleboro v. Wait, 44 vt. 
ing.—Ree. v. Crawshaw, Bell C. 


C. 303; Rex v. Wright, 1 Burr. 
548, 97 Reprint 441; Atty.-Gen. v. 
Radloff, 10 Exch. 84, 156 Reprint 


366; Rex v. Harris, 4 T. R. 202, 100 
Reprint 973; Ex p. Hartt, 8 N. B. 
122. 


5. Wao Sh vieCraft, -43: Ped: 374: U. 
S. v. Moore, 11 Fed. 248; U. S. vy. 
Abbott, 24 F. Cas. No. 14,416; U. S. 
v. Fenelon, 25 F. Cas. No. 15,085; U. 
S. v. Morin. 26 F. Cas. No. 15,810, 4 


Bissayvsy | Behan -v.. (Peo, 17 Ne. Yi 
516; Peo. v. Stevens, 13 Wend. (N. 
Wa) rode Com, wv. Richards, al “Va; 


V. Helfridaii Sy Cy Gl 233: 10 Amp 
591 


11. Enforcement of foreign penal 
laws see Courts § 75. 


12. Myers v. Van Alstyne, | 10 
Wend. (N.. Y¥.) 97. 

Barker vy. Phelps, 39 Mo. A. 
28 


14. Howard v. Bangor, etc. R. 
Co., 86 Me. 387, 29 A 1101; Strouds- 
burg v. Brown, 11 Pa. Co. 272. 

15. Consent of municipality for 
bringing of action in its name see 
infra § 101. 

16. Ala.—Reagh Vv. 
Stew. 100. 

Ga.—Payne v. Coursey, 20 Ga. 585. 

N. Y.—Peo. v. Snyder, 90 App. 
Div. 422, 86 NYS 415; Peo. v. Water- 
bury, 44. Hun 493. 

Pa.—Agnew v. McElhare, 18 Pa. 
Soa? Garman v. Gamble, 10 Watts 


Spann, 3 


Tenn.—Meaher y. Chattanooga, 1 
Head 74, 

17. Tissot. v. Djubuclet, 33 La. 
Ann. 703; Renouf vy. Dubuc, 18 Rev 
deJur 519. 

[a] For example. — Rev. St. 
§ 3784 provides for the punishment 
by fine, ete., of the state treasurer 
for refusing to pay warrants in 
certain cases upon conviction there- 


of, etc. It was held to mean con- 
viction in a regular criminal pro- 
ceeding, and that such conviction 


is a condition precedent to recovery 
of the penalty. Tissot v. Dubuclet, 
33 La, Ann. 708. 

Jeg Boulay v. Saucier, 7 Que. Pr. 


19, See statutory provisions; and 


and is not a ground for an excep- 
tion to the form. Boucher vy. Laval- 
lee, 10 Que. Pr. 85. (2) Plaintifé in 
a penal action ought to give notice 
of the suit to the attorney-general 
even though the action had been 
brought on account of the violation 
of a federal law. On an exception 


[§§ 91-94 


Statutes sometimes pro- 


for delay to effect this, the proceed- — 


ings will be delayed long enough 
for the notice to be given. Tamon- 
tagne — v. Grosvenor Apartments, 
Ltd., 19 Que. Pr. 424. (3) The law 
does not impose on defendant the 
obligation of notifying the attorney- 
general; the obligation is on plain- 
tiff. Defendant’s default to notify 
the attormey-general is therefore no 
answer to a motion for the dis- 
missal of plaintiff’s action for want 
of security. Lamontagne vy. La 
Maison Carli Fréres, 11 Que. Pr, i61. 

20. See statutory provisions; and 
Patterson v. Nelson Corp., 4 Que. 
Pre 20: 

[a]. Order nune pro tune.—Where 
a plaintiff has neglected to make a 
deposit of ten dollars required in 
order to bring a suit for a penalty 
under art 793 C. M., against a mu- 
nicipal corporation within the lim- 
its of whose territory he does not 
reside, the court, after contestation 
and hearing on the merits, will per- 
mit. plaintiff to make such deposit, 
upon the terms 
costs of the motion to obtain suct 
permission, and defendant will be 


of his paying the. 


- 


at liberty to plead de novo after — 


notice that the deposit has been 
made. Patterson v, Nelson Corps: © 
Que. Pr. 20. aed 


For later cases, developments and changes in the law see cumulative Annotations, 


— 


ee 
Same title, page and note numbe. 


oe 


§§ 94-96] 


any time after the cause of action accrues and ho- 
fore the expiration of the period of limitations.2 

[§ 95] E. Defenses.22 Ignorance,?? or’ misap- 
prehension,”* of a penal statute is no excuse for its 
violation, unless the statute makes knowledge and 
willfulness element of the offense. The violation of 
the statute consists in doing the prohibited act, or 
in the refusal or omission to perform the required 
duty, and not in the intent or motive by which the 
party is actuated.?5 Alleged malice on the part of 
the informer will not constitute a defense.2* Nor 
is it a defense that others violate the statute with 
impunity ;?’ that a former action was settled with- 
out leave of court;?® that an agreement for refer- 
ence and arbitration was made between the person 
claiming the penalty and defendant;?® or that de- 
fendant has been acquitted in a criminal prosecu- 
tion for violation of the statute.2° An act of the 
‘law preventing compliance with the statute may con- 
stitute a defense,*1 as may physical impossibility to 
comply with the statute.®* That the informer is not 
entitled to recover the whole penalty is no defense 
to an action for the recovery of a penalty, as the 
disposition of the money, when properly recovered, 
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| 1S a matter concerning only the informer and the 
state.** An action to recover a penalty is not barred 
by a previous arraignment for the same offense be- 
fore a magistrate, who, although having plenary ju- 
risdiction. of the complaint, bound defendant over 
to a higher court, such proceedings being a nullity.%4 

Former recovery. A recovery will operate as a 
bar to any future action for the same penalty.?® So 
too the record of a voluntary confession, and pay- 
ment of the whole penalty, may be pleaded in bar 
to an action qui tam.** But a judgment recovered 
fraudulently or collusively in order to protect de- 
fendant is no bar to another action.?7 If several 
incur a penalty by a joint act, a recovery and satis- 
faction against one of them is a good bar to an 
action against the others.%§ 

Entrapment. The fact that evidence is secured 
by the informer through the writing of decoy letters 
is not a defense.°? 

[§ 96] F. Jurisdiction.4° Jurisdiction of par- 
ticular courts in actions to recover statutory penal- 
ties is usually a matter of express statutory pro- 
vision.41 Where the statute specially prescribes the 
court in which the action shall be brought, no other 


Enforcement courts of 


21. State v. McConnell, 70 N. H. 
158, 46 A 458. 
General statutes of limitation see 


Limitations of Actions [25 Cyc 
1054]. 
22. Effect of forfeiture on con- 


current penalty see supra § 67. 

Judicial construction of statute 
Saeed reversed see Courts 

Set-off or counterclaim see Set-off 
and Counterclaim [34 Cyc 655]. 

Se atne Ann, 1. > Cas. .No:-397,. 1 
Gall. 62; Quimby v. Waters, 28 N. 
J. lL. 533; Dunster v. Randolph, 9_N. 
Jou. 178; Smith v. Brown, 1 Wend. 
GNe tye) 234-" Hyde! v. Melyin,,, 11 
Johns. €N. Y.) 521. 

Violation of municipal ordinance 
see Municipal Corporations [28 Cyc 
779 text and note 48]. 

24. Sherman v. Spencer, 1 NYLeg 
Obsi-i72> Houston; sete., R.. Co. iv. 
State, 56 Tex. Civ. A. 121, 120 SW 
1078. 

[a] Illustration.—No matter how 
much good faith a railroad com- 
pany exercised in relying on a some- 
what ambiguous opinion of the su- 
preme court as holding the penal 
statute void in toto in respect 
to its duties, it was no defense 
in an action for a penalty there- 
under, where the court in a sub- 
sequent case held that it did not 
so rule. Houston, ete. R. Co. v. 
State, 56 Tex. Civ. A. 121, 120 Sw 
1078. fl 

Violation of municipal ordinance 
see Municipal Corporations [28 Cye 
779 note 46]. 

25. U.S: 
No. 16,478, 4 Biss. 
Waters, 28 N. J. L. 533; Peo. v. Red- 
wood, 140 App. Div. 814, 125 NYS 
848; Monroe Dairy Assoc. vy. Stan- 
ley, 65 Hun 163, 20 NYS 19; Sturges 
v. Maitland, Anth. N. P. (Gren es) 
208; Dickson v. Stevens, 3h) NG eee 
611. 

[a] TIllustration.—A person whose 
servants or employees fail to return 
a milk can having the name of the 
owner stamped thereon 1s amenable 
to the penalty of L. (1887) ¢ 401 § 4, 
as amended by the laws of 1890, 
making the possession of such can 
a misdemeanor, and making the fact 
of possession presumptive evidence 
of iMegal possession, ater was 

s knew_tha é 
ot Is tbls Monroe Dairy As- 


i nises. 
es Rianiey, 65 Hun 163, 20 NYS 


State v. Chicago, etc., R. Co., 


vy. Thomasson, 28 F. Cas. 
99: Quimby Vv. 


26. 
, A. 104. 
car. Bia vy. New York, etc., R. 


Co,, 152 N. Y. 276, 46 NE 496 [aff 6 


Misc. 630, 27 NYS 297]. 

Violation of municipal ordinance 
see Municipal Corporations [28 Cyc 
779 text and note 45]. i 

28. Raynham vy. Rounseville, 9 
Pick. (Mass.) 44. See Wheeler v. 
Goulding, 13 Gray (Mass.) 539 (dic- 
tum), 

29. Middleton v. Wilmington, etc., 
R. Co., 95 N. C. 167 (where a statute 
allows an action to be brought for 
a penalty ereated by it, by any per- 
son who may sue for it, no person 
has such an interest in it as can 
be the subject of arbitration until 
suit has been brought). 

30. Acquittal of crime as bar to 
civil action for penalty see Judg- 


ments [23 Cyc 1349]. 

31. Peo. v. Police Comrs., 114 N. 
Y. 245, 21 NE 421. 

32. Dawson v. Shaw, 28 Pa, 
Super. 563. 

33. Indianapolis, etc. R. Co. v. 
Peo., 91 Ill. 452. 

34. Thompson v. Smith, 79 Me. 


160, 8 A 687. 


35. U. S.—vU. S. v. Dwight Mfg. 
Co., 213 Fed, 522. 
Tll.—Indianapolis, ete. R. Co. Vv. 


Peo., 91 Ill. 452; Crosby v. Gipps, 16 
Il. 352. , 

Me.—Thompson v. Smith, 79 Me. 
160, 8 A 687; Frohock vy. Pattee, 38 
Me. 103. ; 

N. ‘Yo_Peo. v. Piat, 19 Mise. 131, 
43 NYS 231. 

Pa.—Central R. Co. v. Green, 86 
Rae 4a 27 Am: T0855 billy. Wile 
liams, 14 Serg. & R._ 287. 

[a] Where a penalty is given by 
way of punishment to the offender 
rather than aS compensation to the 
party aggrieved, a recovery by one 
of several persons aggrieved hy the 
commission of a single offense is a 
bar to recovery by others. New Jer- 
sey Cent. R. Co. v. Green, 86 Pa. 427, 
oT Amik 718. 

[b] Suit for one penalty as a 
waiver of prior penalties see Steven- 
son v. New York City R. Co., 54 Misc. 
641, 104 NYS 866. 

36. Hamilton v. 
Vt.) 15. ; 
‘ oy Girdlestone v. Brighton Aqua- 
rium Co., 4 Ex. D. 107. 

3g. Frost v. Rowse, 2 Me. L30% 
Boutelle v. Nourse, 4 Mass. 431. 

39. Peo. v. Hartford L. Ins. Co., 
952 Ill. 398, 96 NE 1049. 

40. Cross references: 

Actions under law’ of: 

Foreign country see Courts § 75. 

Other states see Courts § 75. 
Disquaiification of judge because of 

interest see Judges [23 Cye 

578]. 


Williams, 1 Tyler 


in federal 
state statutes authorizing recovery 
of penalties see Federal Courts 
§ 15 text and note 75. 

Equity jurisdiction to enforce pen- 
alty see Equity § 81. 


Exclusive and concurrent jurisdic- 


tion of state and federal courts 
see Courts § 634. 
Jurisdiction: 

As dependent on amount or value 
a a controversy see Courts 

Of admiralty court see Admiralty 
§§ 100-108. 

Of justices of the peace see Jus- 
tices of the Peace [24 Cyc 
458]. 

Of state court to enforce penalty 
against national bank for taking 


et. see Banks and Banking 
Of United States see Federal 
Courts § 32 text and note 89. 


Removal of cause from state to fed- 
eral court see Removal of Causes 
[34 Cye 1225]. 

Venue of action to enforce penalty 
see Venue [40 Cyc 33, 84]. 

41. See statutory provisions; and 
Woolley v. Bell, 69 N. J. L. 581, 55 
A 66; Koch v. Vanderhoof, 49 N. J. 
L. 619, 9 A 771; New York v. Decker, 
12 Daly (N. Y.) 64, 65 HowPr 472; 
Hill County v. Atchison, 19 Tex. Civ. 
A. 664, 49 SW 141; Meltham Spin- 
ning Co. v. Huddersfield Corp., 67 J. 
P. 445. 

[a] County courts.— Home Ins. 
Co. v. Com., 5 Bush (Ky.) 68; Col- 
gate v. Hill, 20 Vt. 56. 

{b] District court.—A suit insti- 
tuted in the name of a county on a 
bond given in accordance with Rev. 
St. (1895) arts 8744-3751, for the 
amount of fine and costs adjudged 
against a county convict hired to 
the principal, is within Const. art 5 
§ 8, which confers jurisdiction on the 
district court ‘in all suits in be- 
half of the state to recover penal- 
ties.” Hill County v. Atchison, 19 
Tex. Civ. A. 664, 49 SW 141. 

[c] Justices’ courts.—(1) Jurisdic- 
tion of justices’ courts see Justices 
of the Peace [24 Cyc 458]. (2) 'The 
fact that penalties to a_ certain 
amount may be recovered before a 
justice does not oust the court of 
common pleas of jurisdiction of all 
matters below that sum. Rochester 
v. Roberts, 29 N. H. 360. : 

[d] Police court.—A police court 
has jurisdiction of a civil action to 
reeover a penalty given by statute, 
one half to the town, and the other 
half to plaintiff. Hanscomb v. Rus- 
sell, 11 Gray (Mass.) 373. 
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eourt has jurisdiction.*” 


diction.*3 


tion is frequently conferred.‘ 


Raising objection to jurisdiction. 


42. Cal—Smith v. Omnibus R. Co., 
36 Cal. 281; Reed v. Omnibus R. Co., 
Bown (Orn iy le 

Ind.— Aldrich v. Hawkins, 6 Blackf. 
125. 

Ky.—Com. v. Louisville, Re 
Co., 30 SW 607, 17 KyL 111. 

S. G—Woodward v. South Caro- 
lina, etc., R. Co., 47 S. C. 233, 25 SE 
146. 

Ont.—Reg. v. Plows, 26 Ont. 339. 

[a] Im Yexas.—Under the provi- 
sion in the state constitution that 
district courts shall have jurisdic- 
tion “of all suits in behalf of the 
state to recover penalties, forfei- 
tures, and escheats,” penal actions 
may be brought in those courts even 
though jurisdiction is also given by 
statute to inferior courts in certain 
eases. State v. Eggerman, 81 Tex. 
569, 16 SW 1067; Tarde v. Benseman, 
31 Tex. 277. 


etc., 


43. Ala.— Tennessee Mut. Bldg., 
etc., Assoc. v. State, 99 Ala. 197, 13 
S 687. 

Ill—Peo. v. Young, 72 Tl. 411. 


Ky.—Com. v. Sherman, 85 Ky. 686, 
4 SW 790, 9 KyL 218; Com. v. Avery, 
14 Bush 625, 29 AmR 429. 

N. H.—Rochester v. Roberts, 29 
Ni. 360 

Que—St.- -Denis v. Benoit, 15 Que. 
K. 278, 


as 

Me.—In re Hersom, 39 Me. 476. 

S. C.—Anderson vy. Fowler, 19 S. 
Caer 226" 

Wis.—State v. Egerer, 55 Wis. 527, 
13 NW 461. 

Eng. — Hartley v. Hooker, Cowp. 
523, 98 Reprint 1221; Shoyle v. Tay- 
lor, Cro Jac.< £78, 79 Reprint 155; 
Danby v. Lavees [eit Rex v. Gall, 
Ld. Raym. 370, 373, 91 Reprint 1144, 
1146]; Forest v. Wire, 2 Mod, 246, 86 
Reprint 1052; Garland v. Burton, 
Str. 1103, 98 Reprint 1059; Shipman 
v. Henbest, 4 T. R. 109, 100 Reprint 
921; Cates v. Knight, 3 T. R. 442, 445, 
100 Reprint 667; Pheasant v. Finch, 
T. Raym. 394, 83 Reprint 206 [crit 
3 Coke Inst. 194]; Barnes v. Hughes, 
1 Vent. 8, 86 Reprint 6; Jeffery v. 
Coles, Willes 635 notes a and 1, 125 
Reprint 1359. 

“Generally speaking, this Court 
cannot be ousted of its jurisdiction 
but by express words or by neces- 
sary implication, any more than an 
heir at law of his inheritance; the 
necessary implication, in both in- 
stances, is ingrafted on the general 
rule.” Per Ashhurst, J., in Cates v. 
Knight, supra. 

[a] Under a provision that a pen- 
alty may be “sued for” in the name 
of the state, suit is properly brought 
in a court having jurisdiction of civil 
causes only. Com. v. Sherman, 85 
Ky. 686, 4 SW 790, 9 KyL 218. 

45. Colo.— Weiss-Chapman Drug 
Co: v. Peo., 89 Colo. 374, 89 P 778, 

Ga. Western Union Tel... Co. v. 
Brightwell, 94 Ga. 434, 21 SE 518; 
Dicken v. Western Union Tel. Co., 94 


Ill—Bowers v. Green, 2 Ill. 


Where, however, the stat- 
ute simply provides that the action may be brought 
before a particular court, it is held not to exclude 
the jurisdiction of other courts of general juris- 
In the absence of contrary provisions in 
the statute, actions for penalties are properly 
brought in courts of general-original jurisdiction,** 
and no inferior court can take cognizance of such 
an action unless the jurisdiction is given to it in 
express terms,*° although by statute such jurisdic- 
Where distinct penal- 
ties may be joined, it is no objection that by so 
doing the amount in controversy is increased beyond 
the jurisdiction of a justice of the peace, and the 
action must be brought in a superior cour 


waived.?? 


[§ 97] 


statute.®! 


be 47 
Tf the court has 


Ga. 433,.21 SE 228; Solomon v. West- 
ern Union—Tel. Co., 92 Ga. 360, 17 
SE 265; Western Union Tel. Co. v. 
Taylor, 84 Ga, 408, 11 SH 396, 8 LRA 
189 


Ill.— Bowers v. Green, 2 Ill. 42. 


must pursue the 


Pa.—Seitzinger v. Steinberger, -12 
Pa. 379; Barter v. Com., 3 Penr..& 
W. 2538; Com..v. Reynolds, 17 Serg. 


& R. 367; Zeigler v. Gram, 13 Serg. 
& R. 102; Schaffer v. McNamee, 13 
Sere. & R. 44; Ellmore v. Hoffman, 
2 Ashm. 159. See Com. v. Nice, 13 
Pa, Dist. 309, 29 Pa. Co. 607 (stating 
limits of magistrate’s jurisdiction). 
. C.—Salley v. Seaboard Air Line 
R,. Co.,, 76.-S:.C. 173, 56 SE 7823 An- 
derson v. Fowler, 19 S. C. L. 226. 

Tenn.—Stover v. Lasater, 8 Lea 
631; Duncan v. Maxey, 5 Sneed 114. 
‘ahs er v. Governor, 1 Tex. 

Va.— Western Union Tel. Co. 
Petty john, 88 Va. 296, 13 SE 431. 

W. Va.—State v. Ross, 57 SE 284. 

46. See statutory provisions; and: 

U. S.—Hall v. Washington, bl Ban 
Cas. No. 5,953, 4 Cranch C. C. .722; 
Ex p. Reed, 20 F. Cas. No. 11,634, 4 
Cranch "Cy Gii582: 

Ala.—Wright v. Anniston, 151 Ala. 
465, 44 §$ 151. 

Ill_—Indianapolis, ete, R. Co. v. 
Peo., 91 Ill. 452; Hensoldt v. Peters- 
burg, 63 Ill. 157. 

Ind. — Clevenger v. Rushville, 90 
Ind. 258. 

Ky. — Louisville, ete, R. Co. v. 
Com, 1102 Ky. 300, 43 SW 458, 19 
KyL 1462, 53 LRA 149, 

Mass.—Com. v. Connecticut River 
R.. Co... 15. Gray 447, 

N. H.—Morrison v. Bedell, 22 N. 
H. 234. 

N. J.—Rahway v. Hunt, 74 N. J. 
L. 116, 65 A 164; Woodbury Bd. of 
Health v. Cattell, 73 N. J. Li. 516, 64 
A 144; Woolley v. Bell, 69 N. J. L. 
581, 55 A 66; Pennsylvania R. Co. v. 
New Jersey S. P. C. A., 39 N. J. L. 


400. 

N. Y.—Hallock v. Dominy, 69 N. 
Y.. 238. frey 7 Hun’ 52): 

N. C.—Laney v. Mackey, 144 N. Cc. 
630, 57 SE 386; Katzenstein v. Ra- 
leigh, etc, R. Co., 84 N. C. 688; Eden- 
ton v. Wool, 6dr IN Cs 3015 Wilming- 
ton vy. Davis, 63°N. CC. 582. 

Oh.—Ogle v. Marietta, ete, Plank 
Road Co., 2 Oh. Dec. (Reprint) 293, 
2 WestLMonth 318. 

Pa.—Com. v.. Nice, 13 Pa. Dist. 
309, 29 Pa. ‘Co. 607; Ellmore v. Hoff- 
man, 2 Ashm. 159; "Com. v. Winches- 
ter, 3 PaLJR 34, "4 PaLJ 371. 

Tex.—Hill County v. Atchison, 19 
Tex. Civ. A. 664, 49 SW 141. 

Va.—Wells v. Com., 107 Va. 834, 
57 SE 588. 

W. Va.—West v. Rawson, 40 Ww. 
Va. 480, 21 SE 1019. 

47. Mobile, ete, R.- (Co. ve. estate, 
51 Miss. 187; Burrell v. Hughes, 116 
N. C. 430, 21 SE 971; Maggett v. 
Roberts, 108 N. C. 174, 12 SE 890; 
Towanda Bank y. Ballard, 7 Watts 


Vv. 


& S. (Pa.) 434; Gibson v. Gault, 33 
Pa. 44; Collins v. Hopwood, 15 M. 
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G. Parties—1. Plaintiffs °°—a. 
Entitled to Enforce Penalties—(1) In General. The 
person entitled to recover a statutory penalty is to— 
be determined from the language and intent of the 
A private individual who seeks to re- 
cover a penalty imposed by statute must bring him- 
self clearly within the terms of the statute,>? and 


, [§§ 96-97 


no jurisdiction over the subject matter of the penal 
action, advantage of the defect may be taken at 
any stage of the proceedings.*® 
tion over person by reason of mere formal defects 
in the process and the like must be taken advantage © 
of by plea in abatement or other appropriate rem- 
edy at the proper time, or the objection will be 


Want of jurisdic- 


Persons 


method pointed out by the statute 


& W. 459, 153 Reprint 930. See Reeve 
v.) Pool, 4 B. & GC. .6238, 10 HCi7299 
107 Reprint 1017 (holding action for 
several penalties to be for an amount 
exceeding the magistrate’s jurisdic- 
tion). 

48. Western Union Tel. Co. 
Pettyjohn, 88 Va, 296, 18 SH 431. 

49. Two Hundred and Fifty Bar- 
rels of Molasses v. U. S., 24 F. Cas. 
No. 14,293, Chase 502; The Abby, 1 
F, Cas. No. 14, 1 Mason 360; Duncan 
v. Maxey, 5 Sneed (Tenn.) 114. 

50. Abatement of action on death 
of plaintiff see Abatement and Re- 
vival § 406. 

Private right of action for injury 


Vv. 


resulting from violation of penal S 


statute see Actions § 51. 
Right of corporation to sue see 
Corporations § 2872. 


Right of municipal corporation to 
enforce see Municipal Corporations 


[388 Cye 788]. 

51. Dukate v. Adams, 101 Miss. 
433, 58 S 475. See Poirier v. Cusson, 
21 Que. Super. 407 (holding any adult 
resident of town entitled to begin 
action in his own name). 

[a]. People.— Where the “statute 
provides for a forfeiture to “the 
people,’ a private person cannot sue. 
Peo... ¥; Liamb,’ 85 Etun: 17m, 032)" Noe 


584; Billingham v. E. P. Gleason 
Mfg. .Co., 43 Misc. 681, 88 NYS 398. 
[b] City and county.—(1) An ac- 


tion for a fine under L, (1895) ¢ 322 
§ 1, prohibiting the burning of soft 
coal in factory furnaces in a cer- 
tain city, subject to a fine ‘‘to be col- 
lected by the proper city authorities 
and placed in the county treasury,” 
is properly brought by the city, al- 
though Code Civ. Proc. § 1893 pro- 
vides that, where a penalty is given 
by statute to a person aggrieved by 
the act of another, the person to 
whom it is given may sue therefor, 
L. (1895) e@ 954 § 1, providing that 
the county and city shall be one 
body corporate, known by the name 
of the “City of B.,”’ and that all 
property -and demands shall belong 
to the city, and § 4 making the 
county treasurer the treasurer of 
such city. Brooklyn v. Nassau Elec- 
tric R. Co., 44 App. Div. 462, 61 NYS 
33. (2) ‘Actions by municipal cor- 
porations to enforce fine or penalty 
see Municipal Corporations [28 Cye 
781 et seq]. 

52. Ark.—St. Louis, etc., R. Co. v. 
McClerkin, 88 Ark, 277, 114 Sw 240. 

Cal.— Nolan v. Grider, 185 Cal. 49, 
Gi eos 

TIll.—Peo. y. beim et Nat. L. Ins. 

etc, 


Cow, 187 TT) cA 

Mo.—State v. St. Louis, R. 
Co., 105 Mo. A. 207, 79 SW 714. 

N. Y.—Osborne v. International R. 
Co., 226 N. Y. 421, 123 NE 849; Peo. 
v. Belknap, 58 Hun 241, 12 NYS 143. 

N. C.—Cox v. Atlantic Coast Line 
R. Be 148 N. C. 459, 62 SH 556. 

Tex -“—Murray Vv. Gulf, ete., R. Co., 
63 Tex..407, 51 AmR 650; Ft. Worth, 
ae ne Co. v. Frazier, (Civ. A.) 191 


ag ey BW B08! : 
._ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.__ 
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in all possible strictness.5? By statute in some states | ally prescribed, it is defective and the penalty im- 


no one is authorized to sue for a penalty or any 
part thereof unless the amount recovered is, in whole 


This rule precludes a 
recovery by the state where no part of the penalty 


or in part, payable to him.®4 
is payable to it.55 


[§ 98] 
May Enforce. 


may sue.®? 


(2) No Provision in Statute as to Who 
Where a penalty is created by stat- 
ute but no provision is made as to whom it shall 
be paid or by whom it shall be sued for, it may, 
according to the generally accepted rule, be re- 
covered only by the state ®® or United States >” or 
in England or Canada by the crown,®® except in a 
ease where a general statute allows the penalty to 
be recovered in such a case by any person who 
To the contrary, however, it has been 
held that, where the law does not authorize or em- 


[§ 99] 


power anyone to bring an action to recover the pen- 


Wis.—Minneapolis Threshing Mach. 
Soa] v. Haug, 186 Wis. 350, 117 NW 

Eng.—Bradlaugh v. Clarke, 8 App. 
Cas. 354, 1 ERC 667 (holding that 
where a penalty is created by stat- 
ute, and nothing is said as to who 
may recover it, and it is not cre- 
ated for the benefit of a party ag- 
grieved, and the offense is not 
against an individual, it belongs to 
the crown, and the crown alone can 
maintain a suit for it). 3 

[a] Showing right to_ suit.—A 
complaint in an action based on 
Code Civ. Proc. § 1992, to recover 
the statutory penalty and damages 
for alleged disobedience to a sub- 
poena duces tecum issued by a no- 
tary to take evidence in a case pend- 
ing in the justice’s court, which 
does not state any facts showing 
the nature of the pending case, nor 
the relevancy of the instruments de- 
scribed in the subpoena, nor the ma- 
teriality of the testimony of the wit- 
ness to any issue in the case, does 
not show that plaintiff is a “party 
aggrieved,” or that he has ‘“sus- 
tained damages,” within the meaning 
of the code, and does not state a 
cause of action. Nolan v. Grider, 135 
@ala49s 67 .P. 29. [ 

[b] Record.—If the’ penal action 
can be brought by an individual only 
upon being authorized to do so by 
officers of the government, the rec- 
ord must show that such authority 
was obtained. Peo. v. Belknap, 58 
Hun 241, 12 NYS 143; State v. Gil- 
len, 49 Wis. 683, 6 NW 250. 

53. Ormsby v. Louisville, 19 Ky. 
197, 2 KyL 66, 297; Bennett v. Ward, 
SGai. ON. Y.) 259; De. la Garza V. 
Booth, 28 Tex. 478, 91 AmD 328; 
Crane v. Lawrence, 25 Q. B. Dib 215 
Smith v. Wood, 24 Q. B. D. 23. i 
State v. Messner, 9 N. D. 186, 
82 NW 737. 

55. State v. Messner, 9 N. D. 186, 

72 Ill. 411; 


82 aye n. ee ee 
56. .—Peo. v. Young, 
Peo. v. Saline County Coal Co., 206 
Ill. A. 266. 
: 12 Me. 


Me.—Wiscasset Vv. Trundy, 
204, , 
Mass.—Brownell v. Old Colony R. 
Co., 164. Mass. 29, 41 NE 107, 40 
AmSR 442, 29 es 169; Colburn v. 
tt, 1 Metc. 232. 
oc State Ww aWabesh, etc., R. Co., 
9 Mo. 562, 1 SW_130. 
: N. H.—State v. Waterhouse, Tal NG 
H. 488, 53 A 304. j 
N. C.—Fagan v. Armistead, 33 N. 
C. 433;.McRae v. Keller, 39 N. C. 498. 
Oh.—-Gause v. Lake Shore, , 
Co.,7 4% Oh, | Dec. (Reprint) 3 9, 2 
ClevLRep 44; Hilton v. Morse, 2 a 
Dec. Reprint 292, 2 WestL Month Ane 
Pa.—Com. v. Nice, 13 Pa. Dist. 309, 


So, 607. 
eed make Kennedy, 36 S. C. 


Cc.—State v. 
L: 160. 
57, Matthews v. Offley, 16 F. Cas. 


No, 9,290, 8 Sumn. 115. 


58. Bradlaugh v. Clarke, 8 App. 
Cas. 354, 1 ERC 667; Davis v. Ed- 
monson, 3 B. & P. 382, 127 Reprint 
209; Reg.:v. Armstrong, 11. N; -Bivsi3 
Cardinal v. Geoffroy, 21 Que. K. B. 
528, 4 DomLR 226; Barbers’ Assoc. 


of Quebec vy. Blanchard, 21 Que. 
Super. 201. 
59. Shrigley v. Taylor, 4 Ont. 396. 


60. Seward v. Beach, 29 Barb, (N. 
Y.) 239; Stamford v. Calhoun, 69 
Mise. 558, 125 NYS 910. 

61. Peo. v. Belknap, 58 Hun 241, 
12 NYS 143; State v. Messner, 9 N. 
D. 186, 82 NW 737. 

62. U. S—Blum yv. Widdicomb, 90 
Fed. 220. 

Ky.—Love v. Harris, 18 B. Mon. 
122; Graves v. Ford, 3 B. Mon. 113. 

Mo.+-Hudson v. St. Louis, etc., R. 
Co., 53 Mo. 525; Scott v. Missouri 
Pac. R. Co., 38 Mo. A. 528, 

Pa.—Com. vy: Evans, 13 Serg. & 

42.6. 

Vt.—Newman v. Waite, 43 Vt. 587; 
Hatch v. Robinson, 26 Vt. 737. 

Eng.—Underhill v. Ellicombe, Mc- 
Clell. & Y. 450, 456, 148 Reprint 489. 

‘Tf a statute prohibits the doing 
of a thing under a penalty, to be 
paid to the party grieved, or with- 
out saying to whom it shall be paid, 
and does not prescribe any mode of 
recovery, this action may, in such 
case, be maintained by the party 
grieved, and for that there are many 
other authorities.” Underhill v. El- 
licombe, supra. t 

68. See statutory provisions; and: 

U. §.—Timberlake v. First Nat. 
Bank, 43 Fed. 231. 

Ark. — Arkansas, 


R. 


ete: Ro COlaAN. 


Harris, 62 Ark. 452, 36 SW 186. 
Cal._—Thurn v. Alta Tel. Coie LD 
Cal. 472. 
Conn.—Dickinson v. Potter, 4 Day 
340. 


Ga.—Conyers v. Postal Tel. Cable 
Co., 92 Ga. 619, 19 SE 253, 44 AmSR 
100; Western Union Tel. Co. v. Nun- 
nally, 86 Ga. 508, 12 SE 578. 
Tll.—Chicago, etc. R. Co, .v.. Peo., 
94 Tll. A. 562 [aff 120 Til. 667, 12 NE 
ANN A ie) aiey vy. Western Union 
Tel. Co., 115 Ind. 191, 15 NE 845; 
Fruchey v. Bagleson, 15_ Ind. A. 88, 
43 NE 146; Western Union Tel. Co. 
vy. Bierhaus, 8 Ind. A. 563, 36 NE 161. 
Kan.—Coneordia First Nat. Bank 
vy. Rowley, 52 Kan. 394, 34 P 1049. 
Ky. — Henderson Nat. Bank v. 
Alves, 91 Ky. 142, 15 Sw 132,12 Kyl 
722; Hickman _v. Littlepage, 2 Dana 
344; Prior v. Lucas, 3 Bibb 96. 
Mass.—Brewer V. Crosby, 11 Gray 
29% : 
_—Barnett v. Atlantic, etc. R. 
Gon os Mo. 56, 30 AmR 773; Pollard 
vy. Missouri, etc., Co., 114 Mo. A. 533, 


Poe We ee Cronin, 34 Nebr.. 424, 


br.—ller_v. } 
51 NW 970; luiydick v. Palmquist, 31 


0. 47 NW 918. 
eer ee crale vy. Gerrish, 58 N. H. 
518; Hall v. Brown, 54 . HH 496, 


posed cannot be recovered,*° and that the state can- 
not sue except where authorized by law.* 
the statute relates to matters of private rather than 
of public concern, or, in other. words, is not strictly 
penal, the action lies at the suit of the party in- 
jured, unless he is excluded by its provisions.®? 

(3) Person Injured or Aggrieved. Stat- 
utes frequently provide that the penalty may be en- 
forced by any person who is injured or aggrieved 
by the wrongful act or omission.** Where the pen- 
alty is given to the party aggrieved, it is not neces- 
sary for him to show that he has sustained any 
actual damages.®4 
that the penalty shall be recovered in addition to 
the actual damages sustained by plaintiff, it cannot 
be recovered, where plaintiff has sustained no actual 


Where 


But where the statute provides 


58 N. H. 98; East Kingston v. Towle, 

48 N. H. 57, 97 AmD 575, 2 AmR 174. 
N. J.—Phillips v. Bevans, 23 N. J. 

L. 373. 

_N. Y.—Hale v. McDermott, 78 Misc. 

52, 137 NYS 975. ; 

N. C.—Stone v. Atlantic Coast Line 
Ri Cox” T440oN, | Ce 220). 56 SH Sees 
Cardwell v. Southern R. Co., 146 N. 
C. 218, 59 SE 673; Morris-Scarboro- 
Moffitt Co. v. Southern Express Co., 
146 N.C. 167, 59 SE 667, 15 LRANS 
983; Rollins v, Seaboard Air Line 
Ra- Cogs 46. UN Con 163) 259. eS Bios, 
Efland v. Southern R. Co., 146 N. 
Cc. 129, 59 SE 359; Summers v. South- © 
ern. R..Co.,, 138, N, C...295, 50 SH 714; 
Carter v. Wilmington, etc, R. Co., 
126 N. C. 437, 36 SH 14. ; : 

Pa.—Heinrich v. Venter, 1 Pa. Cas. 
256, 1 A 598; Evans v. Harney, 17 Pa. 
460; Miller v. Lockwood, 17 Pa. 248; 
Baldwin v. Cash, 7 Watts & S. 427; 
Mevay v. Edmiston, 1 Rawle 457; 
Gault v. Dunbar, 1 Phila. 26. : 

Ss. C.—Venning v. Atlantic Coast 
Line R. Co., 78 S. C. 42, 58 SE 983, 
125 AmSR 768, 12 LRANS 1217; Sal- 
ley v. Seaboard Air Line R. Co., 76 
S. C. 173, 56 SE 782; Johnson v. Sea- 
poard Air Line R. Co., 73 S. C, 36, 52 
SE 644. 

Tenn.—East Tennessee, etc., R. Co. 
v. Gregg, 4 Tenn. Civ. A. 402. 

Tex.—Jones v. State, (Civ. A.) 81 
SW 1010; International, etc., R. Co. 
v. Shelton, (Civ. A.) 81 SW 794. 


Va.—Western Union Tel. Co. v. 
Tyler, 90 Va. 297, 18 SH '280,, 44 
AmSR $10. 


W. Va.—State v. Ross, 57 SH 284. 

Ont.—Wilson v. Manes, 28 Ont. 419 
[app dism 26 Ont. A. 398]. 

[a] Who may be party injured.— 
“We think the terms person injured 
or aggrieved, in the common language 
of statutes, giving rights of action 
or penalties to such persons, must be 
regarded as extending only to such 
persons as are immediately injured, 
by the very act prohibited, or by 
some direct and immediate, or nec- 
essary and natural consequences of 
such act; and that persons only col- 
laterally or incidentally injured by 


such act, are not ordinarily regarded 


as coming within the purview of the 


statute.” Hatch v. Robinson, 26 Vt. 
13%, -L039~ 
[b] Penalties and forfeitures 


given to counties. — Constitutional 


‘provisions giving the proceeds of all 


penalties and forfeitures to the sev- 
eral counties in which they are re- 
covered do not preclude an informer 
or a party aggrieved from suing for 
a penalty given him either in whole 
or in part by statute, but refer only 
to penalties recoverable by the state 
to its own use. Blewett v. Smith, 74 
Mo. 404. 

64, Western Union Tel. Co. v. Fer- 
guson, 157 Ind. 37, 60 NB 679; Reiser 
y. Bdison Electric Illuminating Co., 
76 Misc. 563, 187 NYS 145. 

Extent of actual damages as af- 
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damagrs.® 
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fecting amount of recovery see supra 
75 


c 65. Enfield v. Blyler, 67 Iowa 295, 
25 NW 251; Coffey v. Wilson, 65 
Iowa 270, 21 NW 602. 

66. Blum v. Widdicomb, 90 Fed. 
220. 

67. Right of corporation to sue 
see Corporations § 2872. ; 

68. See statutory provisions; and 
Caswell v. Morgan, 1 E. & EH. 809, 
102 ECL 809, 120 Reprint 1114; Wilde 
v. Bowen, 37 U. C. Q. B. 504; Benoit 
v. St. Denis, 7 Que. Pr. 424; Lamalice 
v. Electric Printing Co., Que, Pr: 
266. 

[a] Prosecutor.—Where the stat- 
ute gives one half the penalty to the 
“prosecutor” to be recovered by ac- 
tion, the penalty may be enforced 
by a common informer or anyone 
who may see fit to sue. * Phillips v. 
Bevans, 23 N. J. L. 373. 

{[b] A county assessor and col- 
lector of taxes may sue in a qui tam 
action as informer, and recover a 
statutory penalty. Tarde v. Bense- 
man), 381 /Tex. 277. . 

[c] Need not be a British subject 
in Quebec. Stewart v. Colonial En- 
gineering Co., 33 Que. Super, 420, 9 
Que. Pr. 194. 

69. Carter v. Wilmington, etc., R. 
Co:, 126 N. GC. (487, 36 SE 14; ‘Gil- 
mour v. Bastian, 24 Austr. C. L. R. 
14 


70. Williams v. Wells, 177 Fed. 
Bog eob, LOW (CCA 9/3285" 35" GRANS 
1034, 21 AnnCas 699. See Pollock v. 
The Laura, 5 Fed. 133 (wherein the 
term “informer” was held to include 
plaintiff in a popular action, that is, 
one who sues for a penalty given 
to any person suing for the same). 

‘It would seem at the common 
law actions to recover penalties pre- 
scribed by the law were often prose- 
cuted by what was known as ‘com- 
mon informers.’” Williams v. Wells, 
supra [cit 3 Blackstone Comm. 
{Cooley ed) p 160]. To same effect 
U. S. v. Stocking, 87 Fed. 857. 

[a] An informer is he who with 
the intention of having his infor- 
mation acted upon first gives informa- 
tion of a violation of law which 
induces the prosecution ‘and con- 
tributes to the recovery of the fine, 
penalty, or forfeiture, which is even- 
tually recovered. In re Webster, 29 
EK. Cas. No. 17,332. 

[b] Medical society as informer. 
—L. (1895) c 398 § 158, providing 
that when any prosecution thereun- 
der, for practising medicine with- 
out lawful registration as a physi- 
cian, is made on the complaint of 
any incorporated medical society of 
the state, or any county medical so- 
ciety entitled to representation in a 
state medical sociéty, the fines col- 
lected shall be paid to the society 
making the complaint, applies gen- 
erally to all incorporated medical so- 
cieties, whether denominated ‘‘so- 
cieties” or “associations.” New York 
County Medical Assoc. v. New York, 


Where a statute imposes a liability in 
favor of a private individual which is in excess 
of exact compénsation and also imposes a punish- 
ment as for an offense against the state, but the 
provisions are distinct, an action may be brought 
by the private individual injured notwithstanding a 
statute provides that suits for penalties shall be 
brought in the name of the state.®¢ 

(4) Informers or ‘‘Any Person Who 
Will Sue.’’ ®’ Statutes imposing penalties frequent- 
ly provide that they may be recovered by any such 
person or persons as will sue for them ®* and, by 
provision of general statutes in some jurisdictions, 
where the act imposing a penalty is silent as to 
the person or persons who shall enforce it, it may 
be recovered by anyone who will sue for it,®? a 
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32 Mise. 116, 65 NYS 531. 

[ec] Nonresident may be informer, 
—It is not a good objection that 
the informer by whom a penal ac- 
tion is brought is a nonresident of 
the county where he sues. Chaput 
v. Robert, 14 Ont. A. 354. 

Infant’s right to sue as common 
informer see Infants [22 Cyc 516]. 

Private corporation as common in- 
former see Corporations § 2872. 

71. Bartlett v. Mansfield, 76 N. H. 
582, 85 A 756. 

Penalties previously incurred. 
—Pub. St. c 126, imposes penalties 
for unlawful sales of fertilizers, and 
gives prosecutors the right to sue 
for the penalties, and one half of 
the penalties recovered, Acts (1899) 
ec 31 § 1, repealed that part of the 
statute giving the prosecutors the 
right to a part of the penalties, but 
§ 2 declared that nothing in the 
act should affect any act done, lia- 
bility incurred, or right accrued. A 
prosecutor brought suit, after the 
passage of the act of 1899, to col- 
lect penalties accrued prior to the 
passage of such act. It was held 
that the repeal of the prosecutor’s 
right to a part of the penalties did 
not prevent him from maintaining 
the suit on behalf of the state to re- 
cover the penalties, since the only 
purpose of the act of 1899 was to 
deprive the prosecutor of any right 
to any part of the penalties. Hib- 
bard v. Parmenter, etc., Fertilizer 
Sie ee N. H. 156, 46 A 683. 

L. (1899) e¢ 81, repealing statutory 
provisions, whereby complaint or 
prosecutor is entitled to whole or 
any part of the penalty imposed for 
violation of statutes, did not repeal 
Pub, St. (1901) c@ 244, giving a per- 
son injured by the unlawful and 
willful cutting of trees the right to 
recover a penalty therefor, as the 
act of 1899 was intended to be 
limited to statutes giving to any 
person, without reference to any in- 
terest in the matter, a share in any 
penalty or forfeiture, and was not 
intended to extend to provisions in 
some sense remedial, because the 
prosecution was limited to persons 
injured. Smith v. American Car 
Sprinkler /@o.,°78 Nese 152, 97) A872, 

[ec] Usury.—The sum of three 
times the excess interest recoverable 
for usury under Pub. St. (1901) ec 203 

2, is a “penalty” which can no 
longer be recovered by private ac- 
tion under L. (1899) ¢ 31, repealing 
all laws for the recovery of a pen- 
alty by private action. Moffie v. 
Slawsby, 77 N. H. 555, 94 A 198. 

[d] Statute 4 Hen, VIT c 20.— 
“The action qui tam was originally 
one given to the people at large, or 
rather the forfeitures and penalties 
prescribed by acts of Parliament 
were permitted to be sued for by any 
informer, the act, however, reserving 
a portion to the king, the poor, or 
some public use, and hence the name, 


Statutes partially remedial,— |: 
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person so suing being by the commentators on the 
common law designated as a common informer.’® Un- 
der some statutes, however, all provisions for pri- 
vate actions have been repealed,*! or it has been 
provided that no action for penalty shall be brought- 
except by the attorney-general or by someone who 
has first obtained his consent in writing,’ or that 
one bringing the action shall first have obtained 
the written consent of the judge of the court in 
which the action is to be brought.7? A common in- 
former cannot maintain an action for a penalty ex- 
cept when power is given him for that purpose by 
statute, either in express terms or by implication ;** 
and not then unless he sues within the time pre- 
seribed by the statute."® 
necessary to confer the right to sue if the intent 


No particular language is 


A suit begun by the informer gave 
him an exclusive right, and was 
therefore a bar to other suits. This 
led offenders to procure their friends 
to begin this ‘popular’ action, in order 
to forestall or prevent other actions. 
This abuse of the suit producing so 
much collusion caused the enactment 
of 4th Henry 7th ch. 20. After this 
enactment, suits to recover penalties 
and forfeitures were brought most 
usually in the name of the king, 
upon the relation of the informer, 
and not otherwise, unless by statu- 
tory provisions.” O’Kelly v. Athens 
Mfg. Co., 36 Ga, 51, 52. 

72. See statutory provisions; and 
Johnston v. London, ete., Exch., 2 
OntWR 468. 

73. Murray v. Henderson, (Man.) 
14 WestLR 170. 

[a] Application must be by plain- 
tiff._— Murray v. Henderson, (Man.) 
14 WestLR 170 (holding that an ac- 
tion brought by M pursuant to con- 
sent obtained upon the application 
of M brothers must be dismissed). 

74 U. S.—Washington vy. Eaton, 
29 KF. Cas. No. 17,228, 4 Cranch C. G, 
352; Ferrett v. Atwill, 8 F. Cas. No. 
4,747, 1 Blatchf. 151; Matthews. v. 
fnew 16 F. Cas. No. 9,290, 3 Sumn. 

Ga.—O’Kelly -y. Athens Mfg. Co., 
36 Ga. 51. : 

Ky.— Yocum y. Lo Jie 
Marsh. 14. 

Dat re ace v. Trundy, 12 Me. 

Mass.—Smith v. Look, 108 Mass. 
139; Nye v. Lamphere, 2 Gray 295; 
Colburn v. Swett, 1 Mete, 232. 

Nebr.—Omaha, ete., R. Co. v. Hale, 
eee 418, 68 NW 849, 50 AmSR 
Sak Y.—Seward vy. Beach, 29 Barb. 

N. C.—State v. Marietta, etc, R. 
Co., 108-N. C. 24, 12 SE 1041; Mc- 
Rae v. Keller, 32 N. GC. 398. 

Oh.—Gause v. Lake Shore, ete. R. 


Daniel, 


Co., 4 Oh. Dec, (Reprint) 369, 2 
ClevLRep 44, 
Pa.—Miners’ Trust Co. Bank v. 


Roseberry, 81 Pa. 309; Com. v. Bard, 
10 LancBar 75; Com. v. Bashore, 1 
LegRec 255; Sheerer v. Davis, 1 Luz 
LegObs 38, 
Vt.—Drew_v. Hilliker, 56 Vt. 641; 
Hubbell v. Gale, 3 Vt. 266. 
Wis.—Lynch v. The Economy, 27 


Wis. 69. 
Eng.—Bradlaugh v. Clark, 8 App. 
Cas. 354, 1 ERC 667; Llewellyn v. 


Vale of Glamorgan R. Co., [1898] 1 
Q. B. 478; Davis v. Edmonson, 3 B. 
& P. 382, 127 Reprint 209: Foster’s 
Case, 11 Coke 56b, 77 Reprint 1222; 
Waterhouse v, Bawde, Cro. Jac. 133, 
79 Reprint 116; Mleming vy. Bailey, 
5 East 313, 102 Reprint 1090; Bar- 
nard v. Gostling, 2 Hast 569, 102 Re- 
print 487, 

N. S.—McDonald y. Robertson, 22 
CanLTOceNotes 430. 

75. Com. v. Frost, 5 Mass. 53; 
Fagan v. Armistead, 33 N. C. 433, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number... 
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person who will sue for it.78 


the whole.’ 


76. Bradlaugh v. Clarke, 8 App. 
Cas. 354, 379, 1 ERC 667. See cases 
infra notes 77-83. 

“T do not think that, in order to 
confer the right to sue upon a com- 
mon informer, express statutory 
words are required. It will be suffi- 
cient, in my opinion, if the inten- 
tion of the Legislature to give him 
the right can be derived by reason- 
able imnlication from the language 
of the statute enacting the penalty. 
The creation of a penalty to be sued 
for by an informer is not in any 
proper sense an invasion, or even a 
limitation, of the royal prerogative; 
and the intention to enact such a 
penalty may be indirectly expressed 
in words which would be ineffectual 
to deprive the Crown of prerogative 
rights which had already_ vested.” 
Per Lord Watson, in Bradlaugh v. 
Clarke, supra. 

77, U. S.—Marvin v. Trout, 199 
pS 26. SCty 315,250, Lis “eds 157; 
Washington vy. Eaton, 29 F. Cas. No. 
17,228, 4 Cranch C. C. 352; Stevens 
v. Cady, 23 F. Cas. No. 13,395, 2 Curt. 
200. 

Ala.—State v. Fillyaw, 3 Ala. 735. 


Conn. — Canfield vy. Mitchell, 43 
Conn. 169. 
Til.—Toledo,- etc., R. Co, v. Fos- 


ter, 43 Ill. 480; Chicago, etc., i. Cp: 
v. Howard, 38 Ill. 414; Higby v. Peo., 
5 Ill. 165; Ryder v. Hulscher, 40 Ill. 


As UU. 
N. J.—Phillips v. Bevans, 23 N. J. 
L. 373. 
Pa.—Lancaster v. Hirsh, 1 LanclL 
Rev 209. 
“Vt.—Drew. v. Hilliker, 56 Vt. 641. 
78. U. S.—Pentlarge v. Kirby, 19 
Fed. 501; Hatch v. The Boston, 3 Fed. 
807; The Laura M. Starin, 11 Fed. 
177; Pollcck v. The Sea Bird, 3 Fed. 
573: U. S. v. Morris, 26 F. Cas. No. 
15.814, 2 Bond 23. ATE eae ) 
Ky.—Hickman' v. i ze, 
Toe 344: Prior v. Lucas, 3 Bibb 96, 


1A. K. Marsh. 305. 
Mass.—Nye v. Lamphere, 2 Gray 


Q 
78n. C.—Furr v. Johnson, 140 Nees 
157, 52 SE 664; McRae v. Keller, 32 


N. C. 398. 
 Oh.—Higgins v. Grove, 40 Oh. St. 
21, 
Fey one eaegell \v. Hazleton Coal 
Co., 8 Watts & S. 342. 

S. C.—Sturkie v. Southern R. Co., 
71 S. GC. 208, 50 SE 782. 


Ont._-Garrett vy. Roberts, 10 Ont. 
A. 650.° aay 
79, Carter v. Wilmington, etc. R. 


437, 36 SE 14; State 


Go; (126) N.C. Works, 


vy. Caraleigh Phosphate, etc., 
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1s apparent.’© The intent to confer the vight may ! 
be inferred from provisions which give the penalty | 
either in whole or in part to an informer,’” to any 
$C In many eases the 
formula ‘‘who may sue,’’79 ‘‘who shall prose- 
cute,’’*° or ‘fone moiety to the prosecutor,’’ 1 has 
been held sufficient to evidence this intent, although 
the mere fact that the statute gives part of the pen- 
alty to the informer has, in some jurisdictions, been 
held insufficient for this purpose.’? The fact that the 
statute gives a part of the penalty to the informer 
is sufficient to confer upon him a right to sue in 
his own name for himself as well as for the state, 
town, or borough, as the case may be.8* If, where a 
part of a penalty is given to the public and a part 
to a common informer, the latter fails to commence 
a suit for the penalty, the state may prosecute for 
Where the right to sue is limited to a 
person, the government in its sovereign capacity 
cannot maintain an action as an informer.’> Where, 
although the statute permits the penalty to be sued 
for by the United States or by any person who shall 
first bring his action therefor, it is further pro- 
vided that the penalty shall be paid into the treas- 
ury of the United States and it is made the duty of 


own. benefit.8® 


penalty.®8 


son,.?! 


name alone.?? 


119 N. C. 120;°25 SE 795; Burrell v. 
Hughes, 116;'N. C. 4380, 21. SE 971; 
Middleton v, Wilmington, etc. R. 
Co., 95 N. C. 167; Norman v. Dunbar, 


53 N. C. 317; McRae v. Keller, 32 
N.-C.. 398. 
80. Nye v. Lamphere, 2 Gray 


(Mass.) 295;: Hubbell v. Gale, 3 Vt. 
266; Lynch v. The Eeonomy, 27 Wis. 
69. 
Phillips v. Bevans, 23 N. J. L. 
; Drew v. Hilliker, 56 Vt. 641. 
82. Com. v. Look, 108 Mass. 452; 
Smith v. Look, 108 Mass. 139; Sew- 
ard v. Beach, 29 Barb. (N. Y.) 239. 
88. Winne v. Snow, 19 Fed. 507; 
Indianapolis, ete,, R. Co. v. Peo., 91 
Tll. 452; McNair v. Peo., 89 Ill. 441; 
Toledo, ete, R. Co...v. Foster, 43 
Ill. 480; Chicago, etc., R. Co. v. How- 
ard, 38 Ill. 414; Higby v. Peo., 5 IIl. 
165; Ryder v: Hulscher, 40 Ill. A. 77; 
Vandeventer v. Van Court, 2.N. J. L. 
163: Megargell v. Hazleton Coal Co., 


8 Watts & 8. (Pa.), 342; Com. v. 
Davenger, 10 Phila. (Pa.) 478. 
Sas eS Ve den, 28. i. 
Cas. No. 16,523. 
Conn.—State v. Bishop, 7 Conn. 
181. 
Tll.—MeNair v. Peo., 89 Ill. 441. 
Me.—Dexter v. Blackden, 93 Me. 


478, 45 A 525; State v. Smith, 64 Me. 
423: Wiscasset v. Trundy, 12 Me. 
204, 

Mass.—Com. v. Howard, 13 Mass. 
221. 

Eng.—Butler v. Butler, 1 East 338, 
102 Reprint 131; Rex v. Hymen, 7 T. 
R. 536, 101 Reprint 1118. 

85. U. S. v. Bougher, 24 F. Cas. 
No. 14,627, 6 McLean 277; U. S. v. 
Morris, 26 F. Cas. No. 15,814, 2 Bond 
23. 


a The United States cannot 
ibe Vt S. v. Bougher, 24 F. Cas. No. 
14,627, 6 McLean 277. : } 

86. Rosenberg _ V. Union Iron 


Works, 109 Fed. 844. ‘ 

87. In re Burk, 66 Ind. A. 435, 118 
NE 540; Chicago, ete., R. Co. v. State, 
52 Okl. 614, 158 P 625. 

88. Mobile, etc., R. Co. v. State, 
51 Miss. 137; State v. Caraleigh 
Phosphate. etc., Works, 119 INES 
120, 25 SE 795: Sutton v. Phillips, 
116 N. C. 502. 21 SE 968, 117 N. €. 
228, 23 SH 264: Burrell v. Hughes, 
116 N. Cc. 430, 21 SE 971; Middleton 
vy. Wilmington, etc, R. Co., 95 N. 
CG. 167 foverr Duncan Vv. Philpot, 64 
N. Cc. 479]; Norman v. Dunbar, 53 
N. G 317: Com. v. Pfeiffer, 35 Pa. 
Co. 476; ra ee Gillingham, 1 

rewst. (Pa.) 396. 
bie: ANGE v. Stein, 16 Ala. 214, 50 
AmD 177; Thompson v. Howe, 46 
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ine United States district attorney to prosecute 
every such suit at the expense of the United States, 
a private person cannot maintain the action for his 


[$ 101] b. Name in Which Action Brought. An 
action for a penalty must be brought in the name 
of a legal entity.8? 
provides it must be brought in the name of or for 
the use of the party who is entitled to receive the 
A private person cannot sue in his own 
name for a penalty unless it is given to him as the 
injured party,5® or any individual is expressly au- 
thorized to sue in his own name.% 
alty is given to any person who will sue for it, the 
action is properly brought in the name of such per- 
: When only a part of the penalty goes to the 
informer, he must, according to some authorities, 
sue in an action qui tam, and cannot sue in his own 
Under other authorities where the 
statute authorizes any person to sue, it is not neces- 
sary that he declare qui tam, notwithstanding he is 
entitled to retain only a part of the penalty when 
recovered.°? Where the penalty is applied, one half 
to the use of the informer and the other half to 
the use of the party aggrieved, the latter may bring 


Unless the statute otherwise 


Where a pen- 


Barb. (N. Y.) 287; Hilton v. Morse, 
2 Oh. Dec. (Reprint) 292, 2 WestL 
Month 316. 
90. Hilton v. Morse, 2 Oh. Dec. 
(Reprint) 292, 2 WestLMonth 316. 
91. Oehlers v. Hartwig, 5 Philip- 
pine 487; Lynch v. The Economy, 27 


Wis. 69; Chaput v. Robert, 14 Ont. 
A. 354; Bagley, v; Curtis; 15°00. CG: 
C. BP. 366. 


92, Hickman v. Littlepage, 2 Dana 
(Ky.) 344; Yocum v. Daniel, 1 J. J. 
Marsh. (Ky.) 14; Davidson v. Blunt, 


Litt,« Sel: Cas.) (Ky.):-128% Priori 
Lucas; 3) Bibb. (Ky), 96, A VAS SK 
Marsh. 305; Dexter v. Blackden, 93 
Me. 478, 45 A 525; Vandeventer v. 
Van Court, 2 N. J. L. 155; —— v. 
Gaston, 1h Nea Je. ts 625 Hardsuay. 
Moore, 1 N. J. L. 58; Anonymous, 


2 Mod. 100, 86 Reprint 964; Pinkney 
v. East Hundred, 2 Saund. 374 note 
1, 85 Reprint 1161; Croucher v. Col-° 
lings, 1 Saund, 136 note 1, 85 Re- 
print 145. , 

In Quebec; the qui tam ac- 
properly so called, no longer 
exists; in cases of suit for penalties, 
it is necessary to sue either in the 
name of the crown or in the name 
of some private citizen only. The 
law does not distinguish between 
suits taken either under the Do- 
minion Law or under a provincial 
law. Lamontagne v. Grosvenor 
Apartments, Ltd., 11 Que. Pr. 329, 16 
RevLegNS 274. To same effect La- 
montagne v. Grosvenor Apartments, 
Ltd.. 37 Que. Super. 274 [aff 20 Que. 
K. B. 221]; Quebec Barbers’ Assoc. 


v. Blanchard, 21 Que. Super. 201; 
Cardinal v. Geoffroy, 13 Que. Pr. 
413; Lamontagne v. Galbraith, . 13 


Que. Pr. 397; Benoit v. St. Denis, 7 
Que. Pr. 424 (holding that a plain- 
tiff who sues to recover penalties 
for violation of the Public Health 
Act, is not subject to have his action 
dismissed upon excention to the 
form for having declared that he 
sues as well in his own name as in 
the name of the provincial board of 


health); Poirer v. Boursier, 7 Que. 
Br. 10; 
[b] he remedy for a secret as- 


sault under the statute is by a qui 
tam prosecution, and not by a com- 
plaint in the name of the party in- 
jured alone. Dickinson v. Potter, 4 
Day (Conn.) 340. 

Allen 


93. Levy v. Gowdy, 2 


McFarland, 1 N. 
Physicians v. Salmon, 1 Ld. Raym. 
680, 91 Reprint 1353; Rex v. Lovet, 
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an action in his own name to recover the whole 
penalty, and need not declare qui tam.°* Unless 
otherwise provided by statute the common informer 
must sue either in person or by attorney.°° Where 
the whole penalty goes to a city or borough, the cor- 
porate name of such city or borough should be used 
as plaintiff.°° A constitutional provision that all 
writs and processes shall run, and all prosecutions 
shall be conducted in the name of the state, does 
not affect suits under penal statutes, which may be 
brought in the name of any person in the manner 
provided by the statute creating them.®? A statute 
prescribing that suit shall be brought in the name 
cf the state prevents an action in any other 
method.%8 

A public officer may not, in the absence of stat- 
utory authority, maintain an action in his own name 
for penalties accruing to the state.°® To recover a 
penalty given to a town treasury, action should be 
brought in the name of the treasury and not in the 
name of one holding the office of treasurer. 

Real party: in interest. Where the statute pro- 
vides that the penalty imposed shall be recovered in 
a civil action brought by the commissioners of a 
state board in the name of the state, the state is 
the real party in interest and is the proper plain- 
tiff? 

Consent of nominal plaintiff. Where the statute 
provides that actions to recover a specific penalty 
shall be brought in the name of the city, it has been 
held that, although there is no express requirement 
therefor, the consent of the city is essential where 
no part of the penalty goes to the informer. On 
the other hand it has been held that a defendant, 
sued for a penalty to be recovered by certain offi- 
cers, under a statute providing that, if they do not 
sue on notice to them of the offense, a private per- 
son may do so in their names, is not entitled to 
have the action dismissed, on the ground that it 
was brought without authority from the nominal 
plaintiffs, and without notice to them,* and that, 
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where a statute provides that an action may be in- 
stituted by any citizen in the name of the town to 
recover a penalty, defendant cannot object that such 
action cannot be brought in the name of the town 
without its consent.® 
the action is brought is that of the people or of the 
state which may only be used by the proper state 
official, defendant is entitled to object that the 
authority to bring the action is not shown.* Where 
defendant may object to plaintiff’s capacity to sue, 
he must do so by demurrer or by allegation in his 
answer, or the defect will be waived.’ 

Proceedings by indictment. Where an act pro- 
vides that the proceedings to recover a penalty must, 
be by an indictment, it is necessarily implied that 
they are to be in the name of the state.® 

[§ 102] c. Joinder. While it has been held that 
a penal action cannot be maintained by several per- 
sons jointly, as common informers,® unless the stat- 
ute imposing the penalty expressly authorizes such 
a proceeding,!° the contrary has been held where the 
action is regarded as based upon contract.1t In a 
qui tam action the state or other for whom defend- 
ant sues as well as for himself is not, according to 
some authorities, a proper party to the suit and 
should not join as plaintiff,!* although the contrary 
has been held;1* and the statute may expressly pro- 


vide that the person entitled to a part of the pen-— 


alty when recovered may join with the state in an 
action to recover it.14 Where the statute gives the 
penalty to any person who shall sue for it, it has 
been held that this precludes an action by two or 
more; but a contrary conclusion has also been 
arrived at,’® particularly where a general statute 
provides that a singular number employed in a 
statute may be read in the plural also.17 Where the 
right to sue is given to the party aggrieved, those 
who have suffered a joint injury may unite as plain- 
tiffs.15 Where such a statute is strictly penal, it 
is unnecessary for all those jointly injured to unite 
in bringing the action.!® On the other hand, if the 


Where the name in which 


7 T. R. 152, 101 Reprint 905; Drake 
vV,, Preston; 34 U,.C,,.Q;. Bs, 257. 

94 Lewis v. Stein, 16 Ala. 214, 
50 AmD 177; Kelly v. Davis, 1 Head 
(Tenn.) 71. See also Tarde v. Bense- 
man, 31 Tex. 277. 

95. .Rex. v,-«Austin,.. (Alta.) - 10 
WestLR 387. 

{a] Infant. — Under a_ statute 
which provides that an informer may 
sue in person or by attorney, an in- 
fant suing by his next friend cannot 


recover. Garrett v. Roberts, 10 Ont. 
A. 650. 
96. Dexter v. Blackden, 93 Me. 


473, 45 A 525; Wiscasset v. Trundy, 
12 Me. 204; Brooklyn v. Nassau Elec- 
tric R. Co., 44 App. Div. 462, 61 NYS 
38; Burgess v. Hiestand, 15 Pa. Dist. 
18; Caufman’s Case, 35 Pa. Co. 417; 
Milton v. Hoagland, 3 Pa. Co. 288; 
Com, v. Davenger, 10 Phila. (Pa.) 
478; Kensington v. Glenat, 1 Phila. 
GE a.) (25a: 

97. Johnson v. Seaboard Air Line 
R, Co. 73-S..C. 36, 52 SH 644. 

98. Davis v. Pullman Co., 34 Tex. 
Civ. A. 621,.79 SW 6835. 

[a] In Georgia a penal action 
must be brought in the name of the 
governor, the attorney-general or the 
solicitor-general, unless a_ special 
officer is authorized to sue by the 
Penal Law itself. McDaniel v. Gate 
City Gas-Light Co., 79 Ga. 58, 3 SH 
693; O’Kelly v. Athens Mfg. Co., 36 


Ga. 51. 

99. Hunter v. Field, 20 Oh. 340. 

1. Everts v. Allen, 1 D. Chipm. 
(Vt.) 116. 

2. State v. Florida R. Co., 69 Fla, 
564, 68 S 667. And see In re Burk, 


66 Ind. A. 435, 118 NE 540 (holding 
that under a statute providing, that 
every action shall be prosecuted in 
the name of the real party in inter- 
est, the state may sue under a 
statute authorizing a state board to 
sue where the state is entitled to 
receive the penalty). 2 

3. Clauchs’ v: Pittsburgh, 31 Pa. 
Super. 331. a 

4. Excise Comrs. v. Purdy, 36 
Barb. (N. Y.) 266, 18 AbbPr 434, 22 
HowPr 312, 506; Pomroy v. Sperry, 
L6.sdow.br (Ns os) ede heavier’ ivi; 
Lewis, 4 Den. (N. Y.) 269. 

5. Dexter v. Blackden, 93 Me, 473, 
45. -A 525. 

6). Peo: ‘Ve uamb,. 85. Hun 71). 32 
NYS 584; Peo. v. Belknap, 58 Hun 
241, 12 NYS 1438. 

7a» RCO Nagai, ope. ELE aul le oy 
NYS 584. 

& State v. Stinson, 17 Me. 154. 
See State v. Wabash, etc., R. Co., 89 
Mo. 562, 1 SW 130 (holding where 
indictment was permissive form of 
remedy a complaint by a county at- 


torney was properly in the name of 
the state). 

9. Vinton v. Welsh, 9 Pick. 
(Mass.) 87; Hill v. Davis, 4 Mass. 


137; Fowler v. Tuttle, 24 N. H. 9: 
Com. v. Winchester, 3 PaLJR 34, 3 
Padi oss east i, 

10. Com. v. Winchester, 3 PaLJ 
34.03) Palm, 34564. Paid 37a. 

11. Carter v. Wilmington, ete., R. 
Co., 126 N. G. 437,36 SH 14. 

Nature of action see supra § 83. 

12. Martin v. Martin, 50 N. C. 346; 
Blessington v. Com., 10 Pa. Cas. 509, 
14 A 416. 


13. Perrit v. Crouch, 5 Bush (Ky.) 
199; Hasbrouck v. Weaver, 10 Johns. 
(N. Y.) 247;  Blasdell v. Hewitt, 3 
Cai. (N. Y.) 187; Frederick v. Look- 
up, 4 Burr. 2018, 98 Reprint 51. 

[a] In Connecticut the doctrine 
was established by early cases that 
the state or other party for whom 
plaintiff in the qui tam action sues 
must be enjoined. Blydenburgh v. 
Miles, 39 Conn. 484; Usher v. Car- 
rier, [cit Houghton v. Havens, 6 
Conn, 305, 307]; Houghton v. Havens, 
6 Conn. 305; Bradley v. Baldwin, 5 
Conn. 288, 290 (‘The principal ques- 
tion before the court involves a mere 
point of» practice, 
formly settled. If the exigencies of 
the case demanded it, and the ques- 
tion were open, I should incline to 
the opinion, that the action of the 
plaintiff might have been sustained 
in the name of the informer only; 
but on this subject, I express no 
decided judgment”’);. Dickinson. vy. 
Potter, 4 Day 3840. 


long and uni- , 


14. State v. Wisconsin Cent. R. 


Co., 128 Wis. 79, 107 NW 295. 

15. Ferrett v. Atwill, 8 F. Cas. 
No, 4,747, 1. Blatchf. 151,.4 NYWee 
Obs 215, 294. "ah 

16. 
354. 
pity gs ME v. Cooper, 57 Conn. 52 


Lie 
Ferrett v. Atwill, 


Chaput v. Robert, 14 Ont. A. 


2 


18. 8 F. Cas. 


No. 4,747, 1 Blatchf. 151; Fowler v. 


Frisbie, 38 Conn. $20; Fowler v. 
Tuttle, 24 N. H. 9. ‘ 
ee Phillips v. Bevans, 23 N. J. 


aes 373; Forbes v. Davison, 11 Vt. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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object of the statute is primarily to benefit the 
pars eaccoeneee it seems that those jointly injured 
must bring a joint action is in- 
eo join : , as the penalty is in 

[$ 103] da. Control of Proceedings. A strictly 
qui tam action is under the exclusive direction and 
control of plaintiff who brings it,21 although he 
cannot discontinue or compound it without leave 
of court,’? and upon such terms as the court in 
its discretion may impose;?? otherwise the cause 
will stand as if no action had been brought, and will 
not bar another suit for the same penalty.24 Where 
the action is brought by a public officer under a 
statute making it his duty to sue for and recover 
certain penalties, he is entitled to control the ac- 
tion, and may settle or discontinue it without leave 
of court.2° When, however, the action is prosecuted 
by others in the name of such public officer, the 
latter cannot control the action.2¢ If the action is 
brought by the state or other body politic, it is 
within the absolute control of its officers, no mat- 
ter what interest an informer may have in the 
penalty.*7 An informer who is not a party to the 
original proceeding cannot come into a proceeding 
instituted by the attorney-general for the sole use 
of the government against the wishes of the attor- 
ney-general.2® In England the attorney-general 
could not enter a nolle prosequi to an action qui 
tam, except for the king’s part of the penalty,?* 


20. Edwards v. Hill, 11 Ill. 22;|96 Reprint 254. 
Haley v. Taylor, 77 Miss. 867, 28 S 
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Ont.—Hart v. Meyers, 7 U. C. Q. 
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| aud if the informer is nonsuited, or releases, the 

crown may prosecute.°° 

[§ 104] 2. Defendants *1—a. Persons Liable— 

| (1) _In General. A statute imposing a penalty must 

be limited in its operation to s~-h persons as fairly 

come within its provisions and it cannot be ex- 
tended by implication or construction.32. Under a 
statute making ‘*any person’’ who violates the stat- 
ute lable, the penalty is applicable only to the one 
derelict in duty and personally guilty of the 
wrong.®3 © 

Knowledge. Where the statute requires the pro- 
hibited act to have been done ‘‘knowingly and wil- 
fully’’ in order to subject one to the penalty, it 
must clearly appear that the act was so done.34 

[§ 105] (2) Master or Principal and Servant 

or Agent—(a) Liability of Master or Principal. 
A principal is liable for a penalty for acts com- 
mitted by his agent with his knowledge or sane- 
tion.*° A broad distinction, however, exists between 
the lability of a principal or master where it is 
sought to hold him responsible upon a common-law 
lability for the torts of the agent or servant,?* and 
when it is sought to recover from him a statutory 
penalty. In the former case he is liable for the 
acts done within the scope of the servant’s or 
agent’s employment, in the latter case the liability 
is fixed and limited by the statute itself.37 In other 
| words, the implication of authority which arises 


Statute see Corporations § 80. 
Liability for penalties in general 


752, 78 AmSR 549; Alston v. Orr,|B. 416; Bleeker v. Meyers, 6 U. C. see Corporations 2206-2 
(Tex. Civ. A.) 105 SW 234. See /Q. B. 134. Joint stock company hae Totus ate 
Thomas vy. Reynolds, 29 Kan. 304 Que.—Laprés Massé, 19 Que. Companies. 
(holding defect in parties waived | Super. 275. Partnership: 
unless raised by demurrer or an- [a] It is within the discretion of Action against partnership see 
swer). the court to grant leave to com- Partnership. 

21. U. SU. S. v. Griswold, 30|pound. Bradway v. Le Worthy, 9 Liability of individual partners 


Fed. 762 [aff 24 Fed. 361]; Bush v. 


U. S., 13 Fed. 625, 8 Sawy. 322. by, 1 Taunt. 
Conn.—Canfield v. Mitchell, 43 | Howell v. Morris, 
Conn. 169; Hyde v. Hyde, 4 Conn. 


Johns. (N. Y.) 251; Howard v. Sower- 
103, 127 Reprint 770; 


see Partnership [30 Cye 535]. 
32. Ind.—State v. Pittsburgh, etc., 
R. Co., 135 Ind. 578, 35 NE 700. 
Me.—Burbank v. McDuffee, 65 Me. 


136. 


t Wils.! C#P2°79; 


117; Burnham y. Barker, 2 Root 526. 

Ill.—Samuel v. Sherman, 170 Ill. 
265, 48 NE 576. 

N. Y.—Record v. Messenger, 8 Hun 
283.--% 

Tenn.—Matter of Atty.-Gen., Mart. 
& Y. 285. 

Wis.—Lynch v. The Economy, 27 
Wis. 69. 

See also Wheeler v. Goulding, 13 
Gray (Mass.) 539 (holding, however, 
that, in an action to recover a pen- 
alty under a statute which provides 
that one half shall be for the use of 
the city and the other half for the 
use of the person furnishing the 
necessary evidence in the case, a non- 
suit may be entered by agreement 
jpetween plaintiff and defendant 
against the objection of the person 
who furnished the evidence). 

22. Mass.— Raynham v. Rounse- 
ville, 9 Pick. 44. 

N. H.—Burley v. Burley, 6 NEE 
200. 

N. Y¥.—Bradway v. Le Worthy, 9 
Johns. 251. 
Eng.—Crowder v. Wagstaff, 1 B. & 
'P. 18, 126 Reprint 753; Morgan Vv. 
f Tute, 1 Chit. 381, 18 ECL 211; Bellis 
vy. Beale, 1 Chit. 381 note, 18 ECL 212; 
Rex v. Collier, 2 Dowl. P. C.7 5813 

Bradshaw v. Mottram, Str. 167, 93 
Reprint 451; Lee v. Cass, 2 Taunt. 
One Mlaienkeprint 1058; Rex v. Clif- 
toi bil De Rs | 257, 101 Reprint 145; 
Maughan v. Walker, bo DR: 98, a 
Reprint 56; Wood v. Cassin, W. V 
1157, 96 Reprint 682; Anonymous, 
Wils. C. P. 130, 95 Reprint 532; ae 
ell v. Morris, 1 Wils._C. P. 79, 
Reprint 508. See also Webb v. We 
ter, Str. 1217, 93 Reprint 11 ‘i 
Wright v. Stevenson, 5 Taunt. 850, 
ECL 433, 128 Reprint 927; Wood v. 
Johnson, W. Bl. 1157. 
Stock v. Hagle, W. Bl. 
print 619; Brery Vv. Levy, 


95 Reprint 503; May v. Dettrick, 5 U. 
CHOMEROMS TT: 

[b] Defendant must show cause. 
—A court will not grant leave to 
compound after verdict, unless de- 
fendant can show circumstances 
which entitle him to the indulgence. 
Crowder v. Wagstaff, 1 B. P, 18, 
126 Reprint 753. i 
Compounding penalty see infra 
$59. 

Bradway v. Le Worthy, 9 
(Ns YS) 258. 

24. Wheeler v. Goulding, 13 Gray 
(Mass.) 539; Lean ea v. Rounseville, 
9 Pick. (Mass.) 44. 

25. etic v. Birge, 54 Hun 511, 
7 NYS 695, 8 NYS 174; Olp v. Led- 
dick, 14 NYS 41. 


26. Record v. Messenger, 8 Hun 
N. Y.) 283. J 
: 27, Sgnriseation Cases, 7 Wail. (U. 
S.), 454, 19 L. ed. 196; Johnson v. U. 
Ss. 7 Wall. (U. S.) 166, 19 L. ed. 187; 
The Grey Jacket, 5 Wall. (U. 8.) 
870, 18 L. ed. 646; Francis v. Wha s 
5 Wall. (U. S.). 338, 18 L. ed. 603; 


Dexter v. Blackden, 93 Me. 473, 45 A 


525: State v. Smith, 49 N. H. 155, 
6 AmR 480. 

[a] An action by the United 
States under the confiscation acts 
may be discontinued by it without 
the consent of the informer, Con- 


fiscation Acts, 7 Wall. (WU. 8.) 454; 
e-ed. 196. 
ree: “Francis - ae Ss, 5 Wall, ((U. 
8, 18 L. ed. : 
igs! Stretton v. Tayler, 11 Coke 


66a note, 77 Sr a ae 1235, Cro. Eliz. 
Reprint ; . 
Tee Heniion v. Gryffith, Cro. Eliz. 
583, 78 Reprint 826. 
31. Cross enon H 
nt of action 
Bg OPE see Abatement and 
vival § 406. 


oration: q 
One person within meaning of penal 


death of de- 
Re- 


N. Y.—Verona Cent. Cheese Co. v. 
Murtaugh, 50 N. Y. 314; Peo. v. 
Sturgis, 121 App, Div. 407. 106 NYS 
61; Buffalo v. Clement, 19 NYS 846. 

Pa.—Fretton v. Karcher, 77 Pa. 
423; Wells v. Hornish, 3 Penr. & W. 
30. See Seurckley Tp. v. Knight, 24 
Pa. Dist. 139 (holding individual 
township supervisor not liable for a 
penalty for refusal to permit inspec- 
tion of the minutes of the board). 1 

Eng.—Miles v. MelIlwraith, 8 App. 
Cas. 120; General Steam Nav. Co. v. 
Morrison, 13 C. B: 581, 76 BCL 581, 
138 Reprint 1327; Parry v. Croydon 
Commercial Gas, etc., Co. 15 C. B. 
Sa 568, 109 ECL 568, 148 Reprint 

Ont.—-Lanecaster v. Shaw, 7 OntWR 


502, 

83. Elmira v. Johnson, 151 App. 
Div. 728, 136 NYS 471. 

84. Williams v. Hendricks, 115 


Ala./277, 22::S8°439, 67 AmSRi 32, 41 
LRA 650. 
g nati of proof of intent see infra 

133. 

35. Spring Valley v. Henning, 42 
Tll. A. 159; Fruchey v. Hagleson, 15 
Ind, A. 88, 43 NE 146; Exum vy. Bris- 
ter, 35 Miss. 391; Atty.-Gen. v. Riddle, 
2 Cromp. & J. 493, 149 Reprint 209; 
Cooper v. Slade, 6 H. L. Cas. 746, 
10 Reprint 1488, 

36. Criminal liability of principal 
for acts of agent generally see Prin- 
cipal and Agent § 540. 

Liability of master for torts of 
servants see Master and Servant [26 
Cyc 1518]. 

Liability of principal for torts of 
agent see Agency §§ 532-540. 

37. Williams v. Hendricks, 115 
Ala, 277, 22 S 439, 67 AmSR 32, 41 
LRA 650; Roeber v. Society, for Pre- 
vention of Cruelty to Animals, 47 N. 
J. L. 287; Verona Cent. Cheese. Co. v. 


1194 725.C. 7. | 
out of the relation of agent or servant is insufficient 
to impose liability upon the principal or master, 
but he must have either concurred in the act or 
assented thereto,?8 except where the statute pro- 
vides for compensatory damages rather than a pen- 
alty in its true sense.°® The act of the agent or 
servant must have been under express or necessarily 
implied authority.4° It is sufficient to prove a 
general authority to the agent to violate the stat- 
ute,*! and it is not necessary to prove that the prin- 
cipal had actual knowledge of every violation of 
the statute by the agent.42 Where an act for which 
it is sought to enforce a statutory penalty is com- 
mitted not by defendant personally but by his 
servant, he is entitled to show in defense that it 
was committed against his express directions ;** such 
directions must have been given in good faith and 
with an honest intent and desire, together with a 
reasonable expectation, that they should and would 
be obeyed.44 But an express direction not to com- 
mit the act will not prevent liability from attach- 
ing to the employer, where from the nature of the 
servant’s employment he is vested with the duty 
of determining whether particular circumstances 
fall within the prohibition of the statute enforcing 
the penalty,*® and in such a ease the mere absence 
of the principal at the time the agent committed 
the act will not preclude liability.4* Further, where 
the statute makes it unlawful to perform a specific 
act by agent or otherwise, it has been held that 
the master is liable for an act committed by his 


Murtaugh,' 50 N. Y. 314; Clark v. 


Metropolitan Bank, 10 N. Y. Super.|of that fact). 


241; Dickenson v. Fletcher, L. R. 9 42. Verona Cent. 
CieP eas 
[a] For example.—Where a stat-| 17]. 
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that defendant had actual knowledge 


Murtaugh, 50 N. Y. 314 [rev 4 Lans. 


7 
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servant without his knowledge or consent,*7 and 
even though contrary to his express directions.4® In 
any event a master cannot be held liable for a 
penalty for an act done by his servant, where he 
would not have been liable if he had done the act 
himself.4° 

Independent contractors. An employer is not lia- 
ble for the act of an independent contractor over 
which he has no direction or control,®° but he may 
be held liable for a violation of the statute by the 
independent contractor where he permits the viola- 
tion to continue after the contract is ended.** 

[§ 106] (b) Liability of Servant or Agent. The 
rules applicable as to joint tort-feasors will not 
operate to impose liability for a penalty upon one 
not within the meaning of the statute imposing the 
penalty, who performs the act prohibited under 
directions of another ;°? but where a statute imposes 
a penalty upon any person who shall commit a 
forbidden act, one who commits such an act as the 
employee or agent of another is liable,®* and this 
is true, although the agent committing the forbidden 
act was ignorant of the facts which rendered such 
act unlawful.>+ Where under the statutes the act 
penalized is not regarded as a tort, it has been held 
that an agent is not individually liable for an act 
done in behalf of his principal.®® 

[§ 107] b. Joinder. Where a penalty is im- 


[88 105-107 


posed on an offense which several may and do joint- 


ly commit, the wrongdoers may be sued either 


| jointly °° or severally,®” but plaintiff can have but 


52. Elmira v. Johnson, 151 App. 
Div. 728, 136 NYS 471. 

[a] Dlustration.—— Where a pen- 
alty is imposed upon a property own- 
er who constructs a sidewalk. with- 


Cheese Co. v 


ute provides that liability for fail- 
ure to comply with it shall be im- 
posed only when such failure was 
due to neglect or deliberate intent, 
a principal who is guilty of neither 
negligence nor willful violation can- 
not be held liable for his servant’s 
failure to observe the statutory re- 


quirements. Dickenson v. Fletcher, 
PIRER ICs MP Is 

38. U. S.—Schreiber v. Sharpless, 
6 Fed. 175; U. S. v. Beaty, 24 F. Cas. 
INo. 71143555, Hempst:) 4875; -U. -S. _v. 
Halberstadt, 26 EF. Cas, No. 15,276, 
Gilp. 262. 


Ala.—Williams v. Hendricks, 115 
Ala. 277, 22 S 439, 67 AmSR 32, 41 
LRA 650; Smith v. Causey, 22 Ala. 
568. 

Ky.—Com, v. F.. W. Cook Brewing 
Co., 104 SW 255, 31 KyL 818. 

Mass.—Goodhue v. Dix, 2 Gray 181. 

N. H.—Batchelder v. Kelly, 10 N. 
H. 436, 34 AmD 174. 

N. J.—Roeber v. Society for Pre- 
vention of Cruelty to Animals, 47 N. 
Te a, 28 t 

N. Y.—Verona Cent. Cheese Co. v. 
Murtaugh, 50 N. Y. 314 [rev 4 Lans. 
17]; Clark v. Metropolitan Bank, 10 
N. Y. Super. 241. 

jTenn.—Porter v. Vance, 14 Lea 629. 

W. Va.—Hall v. Norfolk, ete, R. 
Co., 44 W. Va. 36, 28 SE 1754, 67 
AmSR 757, 41 LRA 669. 

39. Bryan v. Adler, 97 Wis. 124, 
72 NW 368, 65 AmSR 99, 41 LRA 658. 

Liability of principal for torts of 
prerk generally see Agency §§ 532- 
539, 

40. Cushing v. Dill, 3 Ill. 460; Sat- 
terfield v. Western Union Tel. Co., 23 
Til. A. 446. 

41. Verona Cent. Cheese Co. vy. 
Murtaugh, 50 N. Y. 314 [rev 4 Lans. 
rile See New York Fire Dept: v. 
Stetson, 14 Daly 128, 6 NYSt 255 
(holding that in an action to recover 
a penalty for permitting persons to 
stand in the passageways of a the- 
ater it was not necessary to prove 


43. Westchester County v. Dress- 
ner, 23 App. Div. 215, 48 NYS 953; 
Thomas v. Williams, 48 Mise. 615, 95 
NYS 592. 

44. Westchester County v. Dress- 
ner, 23 App. Div. 215, 48 NYS. 953. 

45. Dudley v. Sautbine, 49 Iowa 
650, 31 AmR 165. 

46. Com. v. Emmons, 98 Mass. 6. 

[a] For example.—Under a state 
statute providing a penalty for the 
admission of minors to billiard 
rooms, the keener of such a room is 
liable for the admission of minors, 
whether or not he knows the per- 
sons admitted to be minors, and if 
the minors were suffered to remain 
there by defendant’s agents, it is im- 
material that defendant was not 
present. Com, v. Emmons, 98 Mass. 6. 

47. U.S. v. Thomasson, 28 F. Cas. 
No, 16,478, 4 Biss. 99; Davis v. Bemis, 
40 N. Y. 453 note. 

[a] MTlustrations.— (1) Under a 
statute providing a penalty for the 
violation of the revenue laws a part- 
ner is liable for violation of such 
laws by his copartner, although he 
neither knew of or consented to such 
violation. U. S. v. Thomasson, 28 F. 
Cas. No. 16,478, 4 Biss. 99. (2) Un- 
der a statute providing a penalty for 
the signing or delivering to any col- 
lector of a false bill of lading, parties 
engaged in the canal boat business 
were liable for the acts of their 
agents in signing and delivering false 
bills. Davis v. Bemis, 40 N. Y. 453 
note. 

48. Metropolitan LL. Ins. Co. v. 
Peo., 209 Ill. 42, 70 NE 643; Dudley 
v. Sautbine, 49 Iowa 650, 31 AmR 
165; Roberge v. Burnham, 124 Mass. 
ae Draper v. Fitzgerald, 30 Mo. A. 


49. Russell v. Irby, 13 Ala. 131. 
50. Buffalo v. Clement, 19 NYS 
846; Williamsport v. Williamsport 
Water Co., 7 Pa. Dist. 206. 
2 ay Caldwell v. Pre-emption, 74 Ill. 


For later cases, developments and changes in the law see cumulative Annotations, 


out a permit from a board of pub- 
lic works, a contractor who con- 
structs the sidewalk under authority 
from the owner who has not secured 
a permit is not liable for the pen- 
alty. Elmira v. Johnson, 151 App. 
Div. 728, 1836 NYS 471. E 

53. State v. Gallagher, 126 Mo. A. 
729,106 SW 111; Puckett v. Com., 107 
Va. 844, 57 SE 591. ) 

[a]. For example.—A defendant 
who labored on the sabbath in vio- 
lation of a penal statute forbidding 
such labor was personally liable, al- 
though he performed the work for 


another. Puekett_ vi Com +107? Var 
844, 57 SE 591. 
54. Emporia v. Becker, 76 Kan. 


4, 
aie P 798, 12 LRANS 946. 
45 Tex. Civ. A. 469, 101 Sw 499. 

56. U. S.—U. S. v.- Chicago, etce., 
R. Co., 143 Fed. 353. 

Ili.—Indiana Millers’ Mut. F. Ins. 
Co. v. Peo., 65 Ill. A. 355 [aff 170° Til. 
474, 49 NE 364]. 

Me.—Frost v. Rowse, 2 Me. 130. , 

Mass.—Burnham y. Webster, 5 
Mass. 266; Boutelle v. Nourse, 4 
Mass. 431; Hill v. Davis, 4 Mass. 137. 
ee eam a eee ca 50-N._ J. 

4 ; aff.51 N. J. Li. 5538, 
LOA A774 A 

N. Y.—Peo, v. Girard, 73°Hun 457, 
26 NYS 272 [aff 145 N. Y. 105, 39 
NE 823, 45 AmSR 595]; Palmer v. 
Conly, 4 Den. 374 faff 2 N. Y. 182]; 
Ingersoll yv. Skinner, 1 Den. 540; 
Marsh v. Shute, 1 Den. 230; Warren 
eg ue 5 Cow. 678. . 

ng.—Partridge v. Naylor, Cro. 
Eliz. 480, 78 Reprint 731; evan 
v. Whitaker, 2 East 573 note, 102 
Reprint 489; Barnard v. Gostling, 2 


East 569, 102 Reprint 487; Rex v. 
eriresueoe 4 T. R. 809, 100 Reprint 


Ont.—Chaput v. Robert, 14 Ont. A. 
354; Drake v. Preston, 34 U. C.'Q@. B: 
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57. Frost v. Rowse, 2 Me. 


130; 


Wartman v. Empire Loan Co.,. 
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Same title, page and note number, _ 
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§§ 107-109] 


one satisfaction. Where, however, a statute pre- 
scribes a separate penalty against each offender 
several defendants cannot, according to one view, 
be joined in the same action.®8 According to an- 
other view, however, the several defendants may be 
joined and the penalty recovered against each.°° In 
an action to recover a statutory penalty, misjoinder 
of defendants is not a ground of demurrer when a 


practice act provides that no action shall be de-- 


feated by reason of the misjoinder of parties.®° Non- 
joinder of a party defendant, in an action of debt 
; for a penalty, must be taken advantage of by plea 
in abatement.* 

[$ 108] H. Process*’—1. In General. The 
process in a proceeding to enforce a penalty must 
comply strictly with any requirements prescribed 
by statute.** The character of the process by which 
a proceeding to enforce a penalty shall be begun, 
as to whether it must be civil or criminal, depends 
in the absence of express statutory provision upon 
whether the proceeding is regarded as criminal or 
civil in its nature.** Where the proceeding is re- 
garded as civil, it should be begun by summons and 
the issuance of a warrant is improper,®> except 
where it is a proper form of civil process.6¢ A 
Burnham vy. Webster, 5 Mass. 266; |57 SE 588. 
Boutelle v. Nourse, 4 Mass. 431; Hill 
v. Davis,’ 4 Mass. 1387; Powers v. 
Spear, 3 N. H. 35. 


[a] One or more.—An action for 
a penalty is regarded as in the na- 


305; 
[a] 


qui 
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67. Houghton v. Havens, 
Leavensworth v. Tomlinson, 1 
Root (Conn.) 436. 

Necessity of notice.—(1) A 
tam prosecution 


[25 C.J.] 1195 
criminal proceeding, however, is to be begun b 
warrant.®’ By statute it is sometimes previe 
that an action to recover a penalty may be begun 
either by capias or summons,® or the issuance of 
an order of arrest is authorized.6® Under the view 
that the action is based upon contract rather than 
upon tort‘ it has been held that the proper form 
of summons is that prescribed for an action on con- 
tract." Where common-law forms of action are 
retained, it should appear from the process that 
the proper form for the recovery of the penalty 
sought is being pursued.?2. The name of the in- 
former should appear on the writ in a qui tam 
action for a penalty.7? Where upon substantially 
the same facts a person may be liable to penalties 
under two distinct statutes, notice for a motion for 
a penalty should inform him as to which of the 
statutes it will be sought to enforce.”4 
need not conclude ‘‘contra formam statuti.’’ 75 

[§ 109} 2. Indorsements and References to 
Statutes—a. Necessity and Sufficiency. In actions 
for the recovery of statutory penalties it is usually 
required that a general reference to the statute shall 
be indorsed on the summons,’* with such a deserip- 
tion of the statute as will identify it with con- 

73a: § Com: v. Evans, 20 LegInt 
(Pa.) 133. See Com. v. Gillingham, 1 
qowst: (Pa.) 396 (holding that when 

aintiff named was the common- 


wealth the addition of the name of 
the informer did not add a second 


6 Conn. 


is not a Civil 


The process 


ture of an action for tort in which 
one or more of the offending parties 
may be sued. Jacksonville v. Hol- 
land, 19 Ill. 271. 

58. Marsh v. Shute, 1 Den. (N. 
¥.) 280; Wilson v. Rogers, 8 Yerg. 
fect? 213) Slack w? ‘Gibbs, 714:. Vt. 
. 867 


59. U.S. v. Babson, 24 F. Cas. No. 
14,489, 1 Ware 450. © 
60. Chaput v. Robert, 14 Ont. A. 


ve See also Pleading [31 Cyc 
94]. 
Gl. Powers “v: Spear, 3 N. H. 
35. 


62. Proceedings to enforce mu- 
nicipal ordinances see Municipal Cor- 
porations [28 Cyc 790]. 

63. McCall Atte Justices Clark 
County Ct., 1 Bibb (Ky.) 516; Boulay 
vy. Saucier, 7 Que. Pr. 344. See cases 
‘infra this note. f 

[a] Requirements as to service. 
Com. v. Turnpike Co., 1 LackLegN 
(Pa.) 487. 

[b] Affidavits for summons.—(1) 
Under statute requiring an affidavit 
to be made before Summons in penal: 
actions shall issue, such an affidavit 
must show the character in which 
plaintiff sues. ‘The proper title of 
the cause should be in the affidavit, 
and I apprehend the proper descrip- 
tion of the cause is that the plaintiff 
sued not for himself alone, but, in 
this case, for the Queen as well as 
himself.” Robertson v. Orchard, 4 
Ont. ere 3 23,24: (2) Advantage of 
the want of such an affidavit may 
be taken at any stage of the pro- 
ceedings. The court may act of its 
own accord, or its attention may be 
called to the defect by motion. lLa- 
voie v. Racine, 5 Que. L. R. 819. 

64. .Character of proceedings see 


supra § 80. 
65. ee vy. Larzaleer, 5 N. J. L. 
605; State v. Chandler, 8 Oh. Dec. 


7 CincLBul 97; Com. 
Dist. 309, 29 Pa. Co. 
607; Seranton v. Frothingham, 5 Pa. 
Dist. 639; Milton Borough v. Hoag- 
land, 3 Pa. Co. ae Wedaveoet & 99 

h rrest s 3 
eer oaion v: Headen; 76 N. C 


(Reprint) 322, 
v. Nice, 13 Pa. 


72: Harshaw v. Crow, 33 N. C. 240; 
N. C. 455; Wash- 
Duffy v. Averitt, 27 NaS see Butl: 


ington v. Frank, 46 
ehiawe Turnp. Co. v. McCarson, 18 N. 
C. 306; Hanger v. Com., 107 Va. ae 
60 SE 67; Wells v. Com., 107 Va. 834, 


action for the purposes of notice. 
Leavensworth v. Tomlinson, 1 Root 
(Conn.) 436. (2) After a qui tam in- 
formation has been filed, no other 
notice need be given to defendant of 
its pendency than a copy of it, left 
with him, by an indifferent person, 
in conformity with an order of the 
court; and an appearance and answer 
to the information, without objec- 
tion, is a waiver of any objection to 
want of seasonable notice. Merriam 
v. Langdon, 10 Conn, 460. 

68. See statutory provisions; and 
Champion vy. Pierce, 11 N. J. L. 196; 
Drew v. Hilliker, 56 Vt. 641. 

[a] Action in United States court. 
—(1) A state law providing that a 
penal action may be commenced by a 
capias is applicable to such actions 
when brought in courts of the United 
States sitting within the state where 
it obtains. U.S. v. Banister, 70 Fed. 
44, (2) Applicability of state laws 
as to procedure in federal courts gen- 
erally see Federal Courts §$§ 108- 


162. 

. U.S. v. Walsh, 28 F. Cas. No. 
16,635, 1 Abb. 66, Deady 281; Wala: 
v. Griswold, 26 F. Cas. No. 15,266, 5 
Sawy. 25. 

706. See supra § 83. 

71. McCoun v. New York Cent., 
etc, R. Co., 7.Lians. (N..¥.) 7 [app 
dism 50 N. Y. 176]; Abbott v. New 
York, etc. R. Co, 12 AbbPrNS (N. 
Y.) 465. 

[a] Objection to form of sum- 
mons.—In an action to recover a 
statutory penalty, the proper way of 
objecting to the use of a summons 
“for relief,” instead of a Summons 
“on contract,” is not by setting aside 
the summons or complaint, but by an 
application for relief after judgment, 
if the judgment obtained is one to 


which plaintiff i¢ not entitled. Ab- 
bott v. New York Cent., etc, R. Co., 
12 AbbPrNS (N. Y.) 465. ~ 

72. Garlington v. Kennedy, 16 S. 
C,. bie 424 


[a]. Writ held in debet and deti- 
net.—In an action of debt on a penal 
statute a writ calling upon defend- 
ant to render to plaintiff a specified 
sum “due under an act of the Gen- 
eral Assembly to him, and which 
from him he unjustly detains to his 
damage,” ete., is substantially in the 
debet and detinet. Page v. Farmer, 
6 N.C. 288. 


plaintiff). 
phe Judy v. Howard, 2 Metc. (Ky.) 


75. Garlington v. Kennedy, 16 S. 
C. LL, 424; Kirby v. Rice, 8 Yerg. 
(Tenn.) 442, 

76. Oliver v. Larzaleer, 5 N. J. L. 
513; Schoonmaker v. Brooks, 24 Hun 
(N. NED) 553 [disappr Peo. v. Bull, 42 
N. Y. Super. 19]; Bissell v. New York 
Cent, ete. juRs Co. .6 7 Barby MENyexo) 
385; Cox v. New York Cent., etc., R. 
Co:; 61 4Barb. (CN. YY.) 7615; Ceerryaryv. 
Tynen, 22 Barb. (N. Y.) 137; Mar- 
selis v. Seaman, 21 Barb. (N. Y.) 319; 
Young v. Gregg, 9 NYCivProc 262; 
New York v. Hisler, 10 Daly 396, 2 
NYCivProc 125; London v. Headen, 
16: NN. C:.725: Duffy we Averitt, 27) NaC 
455; Buncombe Turnpike Co. v. Mc- 
Carson, 18 N. C. 306. 

[a] The object (1) of such a stat- 
ute is to inform defendant of the 
nature and cause of the action 
against him. Bissell v. New York 
Gent. ,ete.,; Ri Co; (67) Barbs GN. aaa 
385; Cox v. New York Cent., etc, R. 
Co., 61) Barb-y, GN2_Y:)) 6153), Rerry, Ww. 
Tynen, 22 Barb. (N. Y.) 137; Marselis 
vi Seaman,:21 Barb. (N. Y.) 3193 :An-~ 
drews v. Harrington, 19 Barb. (N. Y.) 
343; Peo. v. Bull, 42 NYS 19; Bur- 
dick v. Brie R. Co: 92° NYS 122: 
Young v. Gregg, 9 NYCivProc 262; 
Townsend v. Hopkins, 9 NYCivProc 
257; Prussia v. Guenther, 16 AbbN 
Cas (N. Y.) 230; Sawyer v. Schoon- 
maker, 8 HowPr (N. Y.) 198; Avery 
vi Slack, 17 Wend. °(N:*Y:) 85. ©@2) 
Such object is fully met without the 
indorsement when the complaint is 
annexed to the summons and served 
with it, and contains the reference 
which should strictly, be indorsed 
on the summons. Brown vy. Pond, 5 
Fed. 31; Cox v. New York Cent., etc., 
R. Go., 61 Barb. GN. Y.) 615; Peo. v. 
Bull, 42 N. Y. Super. 19; Burdick v. 
Erie R. Co., 92 NYS 122; Thayer v. 
Lewis, 4 Den. (N. Y.) 269. (3) A 
failure to issue Summons in the form 
prescribed by subd 2 of § 129 of the 
old code is of no consequence where 
a copy of the complaint is served 
with.the summons. McCoun v. New 
York .@ents. ete, R. iCoz> FON Wye 
176, 7 Lans. 75. (4) It seems that the 
statutory provision is complied with 
if the reference is contained in the 
body of the summons instead of by 
way of indorsement upon it, Schoon- 


. Hitchman v. 
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venient certainty,’? and also specifying the section, 
if the penalties are given in different sections for 
Such a statute has 
been held to apply to actions for penalties whether 
brought by a private person or by the people.’® 
some jurisdictions it is provided that the name or 
the prosecutor as well as the title of the statute shall 
It is sometimes pro- 
vided that the magistrate issuing the original process 
shall make a minute on the writ under his official 
signature of the date of his signing it.§+ 

[§ 110] b. Effect of Failure to Indorse. 
action for a statutory penalty, failure to indorse 
a general reference to the statute, when required 
by statute, is fatal on objection,’? and the service 
gives the court no jurisdiction over defendant’s 


different acts or omissions.7® 


be indorsed on the process.*° 


maker v. Brooks, 24 Hun (N. Y.) 
5535, Cox v. New York  Cent.,:etc., 
ECO Moto ar Ds CIN) 26Lb, 3/2 eOne Ve 
Bull, 42 N. Y. Super. 19; Young v. 
Gregg; 9 NYCivProe 262. (5) Infor- 
mation derived from sources. other 
than the copy of the summons or 
complaint served, as from an affi- 
davit filed later in the proceedings, 
will not supply the place of an in- 
dorsement. Brown v. Pond, 5 Fed. 
41. 

{b] Actions for double damages. 
—Where the statute merely gives an 
additional, remedy for what was be- 
fore a common-law injury, as an acer 
tion for double or treble damages, 
an indorsement is not imperative, 
since if plaintiff does not bring him- 
self within the penal statute he is 
still entitled to recover his actual 
damages. Sprague v. Irwin, 27 How 
PriGN.ay) a5. 


wt Burdick v. Erie R, Co., 92 NYS 
[a] Sufficiency.— (1) Where the 


statute is not divided into different 
sections giving different penalties, it 
will be a sufficient indorsement to 
state its title. Schoonmaker v. 
Brooks, 24 Hun (N. Y.) 553; Perry v. 
Tynen, 22 Barb. (N. Y.) 137; Andrews 
v. Harrington, 19 Barb. (N. Y.) 343; 
Prussia v. Guenther, 16 AbbNCas 
(N. Y.) 2380; Excise Comrs. v. Doh- 
erty, 16 HowPr (N. Y.) 46. (2) An 
indorsement referring to “the pro- 
visions of the several statutes’ re- 
lating to the subject is insufficient. 
Baxter, 34 Hun (N. Y.) 
271. (8) Where the summons refers 
to the statute and section imposing 
the penalty, omitting to refer to an 
amendatory statute giving the officer 
who is plaintiff the right to sue does 
not vitiate the proceedings. Prussia 
v. Guenther, 16 AbbNCas (N. Y.) 
230. (4) An indorsement that the 
summons was “issued according to 
the proceedings of title nine,’ etce., 
instead of “according to the provi- 
sions,” which is the phrase used in 
the statute, is good: Andrews v. 
Harrington, 19 Barb. (N. Y.) 343. (5) 
The indorsement need not appear on 
the summons, but only on the copy 
served on defendant. Peo. v. Wal- 
ters, 7 NYCivProec 406, 15 AbbNCas 
461. (6) Particular indorsements 
held sufficient see Marselis v. Sea- 
man, 21 Barb. (N. Y.) 319; Andrews 
v. Harrington, 19 Barb. (N. WA) oa sis 
Saratoga County Excise Comrs. v. 
Doherty, 16 HowPr (N..Y.) 46. 

[b] Such information as com- 
plaint would contain. — An indorse- 
ment is sufficient if it gives defend- 
ant such information as to the of- 
fense as would be given by the com- 
plaint if served. Prussia v, Guen- 
ther, 16 AbbNCas (N. Y.) 230. 

[c] A misrecital of the date when 
the statute was enacted will not 
vitiate it, where the description is 
otherwise full enough, so that de- 
fendant could not have been misled. 
Brown v. Church, 5 Fed. 41. 

[d] It is not necessary that the 
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person.*? 


In 


[§ 111] 


In an 


statute or ordinance should be print- 
ed verbatim upon the summons; all 
that is required is such a reference 
as will enable the party served with 
the summons to determine for what 
offense he has been sued, New York 
v. Wood, 15 Daly 341, 6 NYS 657; 
New York vy. Hisler, 10 Daly 396, 2 
NYCivProc 125. 

{e] Return of service——Under an 
early provision the indorsement was 
contained upon the summons itself. 
But in either event it seems that 
the return of service’ need not men- 
tion the indorsement. Perry v. 
Tynen, 22 Barb. (N. Y.) 187; Peo. v. 
Walters, 7 NYCivProc 406, 15 AbbN 
Cas 461; Excise Comrs. v. Doherty, 
16 HowPr (N. Y.) 46. 


78. Hitchmanv. Baxter, 34 Hun 
(N. Y.) 271; Ripley v. McCann, 34 
Hun (N. Y.) 112; Schoonmaker v. 


Brooks, 24 Hun (N. Y.) 5538; Young 
Wi Gregg, 9 NYCivProc 262; Avery Vie 
Slack, 17 Wend. (N. Y.) /85 

79. Peo. v. O’Neil, 54 Hun 610, 8 
NYS 128.. Contra Townsend. v. 
Hopkins, 9 NYCivProc 257 (holding 
that the statute applies only to ac- 
tions by, private persons). 

80. See statutory provisions; and 
Miller v. Stoy, 5 N. J. L. 476; Hage- 
man v. Van Doren, 6 N. J. L. J. 310. 

81. See statutory provisions; and 
Brighton y. Kelsey, 77 Vt. 258, 59 A 
833; Pollard v. Wilder, 16 Vt. 605 
note; Dassance v. Gates, 13 Vt. 275; 
Bowen v. Fuller, 2 Tyler (Vt.) 85. 

[a] The minute is a substantive 
and a material requirement of the 
proceedings, and is not a part of 
the complaint. Brighton v. Kelsey, 
77 Vt. 258, 59 A 8383; State v. Per- 
kins, 58 Vt.1722, 56 A894. 

[b] When made—The minute 
must be made at the time when the 
writ is signed, and if made subse- 
quently it is invalid. Wheelock v. 
Sears, 19 Vt. 559; Pollard v. Wilder, 
17 Vt. 48, 16 Vt.. 605 note. 

[ec] Contents.-—Such minute must 
contain an allegation showing when 
the writ was signed. ; Montpelier v. 
Andrews, 16 Vt. 604; Pollard v. Wil- 
der, 16 Vt. 605, note, 17 Vt. 48. 

[d] In what actions necessary.— 
The minute required by the: statute 
is required whether the action is 
strictly penal or upon a remedial 
statute giving the right to sue to 
the party aggrieved. Pollard v. Wil- 
der, 16 Vt. 605 note, 17 Vt. 48; Slack 
v. Gibbs, 14 Vt. 357; Dassance v. 
Gates, 13 Vt. 275; Hubbell v. Gale, 
3 Vt. 266; Bowen v. Fuller, 2 Tyler 
GCVitiin 85s 

[e] Actions in which this indorse- 
ment not required.—(1) A suit for 
a penalty or forfeiture given to the 
treasury of the United States. U. 
S. v. Banister, 70 Fed. 44. -(2) An 
action to recover a statutory penalty 
where the remedy is given to the 


party injured or aggrieved, or to 
such party and the state. Hall v. 
Adams, 1 Aik. (Vt.) 68. (3) An ac- 


tion to recover a penalty for receiv- 
ing a fraudulent conveyance of lands 
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Advantage of a failure to make such in- 
dorsement upon the summons may be taken by spe- 
cial appearance supported by affidavit.§4 
davit must state the source of the information of 
the affiant, and the grounds of his belief, that the 
action is brought on a penal statute.%® 
be too late, where the fact does not appear of 
record, for defendant to move, when the proceed- 
ings develop the real object of the suit.° 

3. Waiver and Cure of Defects. 
of process and all formal defects contained in it 
are waived by a voluntary appearance of defendant 
without objection.®” 
summons a reference to the Penal Act, as re- 
quired by law, is an irregularity within this rule,%8 
as is also the failure to indorse the day, month, and 


The affi- 


It will not 


Want 


A failure to indorse on the 


with intent to defraud plaintiff of 
his debt. Denton v. Crook, Brayt. 
(Vt.) .188. 

82. Hayes v. Storms, 64 N. J. L. 
514, 45 A 809; Hageman-~-v. Van Doren, 
Gi Newien kee aieeaOs 

83. U. S:, v.. Rose, 14°Fed: 681; 
Brown v. Pond, 5 Fed. 31; Bissell v. 
New. York.) Cent.,; ete. (Ras Comeisn 
Barb. (N. Y.) 885; Lassen v. Aron- 
son, 21 NYS 452, 29 AbbNCas 114; 
Buncombe Turnpike Co. vy. McCar- 
son, 18 N. C. 306; Scroter v. Harring- 
ton;? 8 (NeyC: 192; 

[a] Defect not amendable. — (1) 
U. S. v. Rose, 14 Fed. 681; Brown v. 
Pond, 5 Fed. 31. (2) But in England, 
Ontario, and’ some other jurisdic- 
tions proceedings in penal actions 
are amendable as in other actions. 
See the provisions in the English 
and Ontario Judicature Acts and 
Rules which relate to amendments. 


84. See cases infra note 85. 
85. Brown v. Pond, 5 Fed. 31; 
Delisser v. New York, etc., R. Co., 


59 N. Y. Super. 232, 14 NYS 382, 20 
NYCivProc 312; Burke v, New York, 
ete., R. Co., -15' N¥Ssd4s;" 32 Nive 
241,,59 N. Y. fee ee ar Vv. 
Slack, 17 Wend. (N. 85. 

86. Delisser v. New ear ete., 
Co., j69. IN. “Yi Super. 2335 14 NYS 


382, 20 NYCivProc 312; Lassen. v. 
aa We: 21 NYS 452, 29 AbbNCas 


87. Conn.—Merriam vy. 
10 Conn. 460. 

Ill.—Byars v. Mt. Vernon, 77 Ill. 
467; Coulterville v. Gillen, 72 M11. 
599; Jacksonville v. Block, 36 Ill. 
507; awhanes v. Ashley, 36 Ill. 177. 

N. Y.—Andrews v. Harrington, 19 
Barb. 343. 
hens C.—Duffy v. Averitt, 27 N. C. 


Langdon, 


Pa.—-Fraily v. Sparks, 2 cate Ea. 
Cas asay 

Wis.—State v. Doane, 14 Wis. 483. 

N. B.—Reg. v. Simmons, 14 is 
Bilbse 

Ont.—Mewburn v. Street, 21 WEG; 
Q. Bs 498% 

[a] Summons served by wrong 
person. — That the summons in a 
penal action is not served by the 
person designated by law is a mere 


irregularity, and if an objection is 
not promptly taken on such 
ground it will be deemed. waived. 


Ahner v. New York, ete, R. Co., 20 
NYCivProc 318. 

{b] Discontinuance.—The discon- 
tinuance of the suit at the early 
English law caused by its going 
over from one term to another is 
cured by the appearance of the party 
in penal as well as in other civil 
actions. North v. Wingate, Cro. Car. 
559, 79 Reprint 1081; Sedgwicke v. 
Richardson, 3 Lev. 374, 83 Reprint 
737; Humble v. Bland, 6 T. R. 255, 
101 Reprint 540. 

88. Brown v. Pond, 5 Fed. 
Hageman v. Van Doren, 6 N. J. L. J. 
310; Bissell vy. New York Corts etc., 
R. Co., 67 “Barbs ,CNE OY.) | 8855 Ver- 
non v. Palmer, 48 N. Y. Super. 231, 


eae nate nD SRS FO) SO Ss RR i a 2 RRO NCI AN ey RAMEY gS EES 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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year upon the writ.®. That a penal action has been 
commenced by eriminal instead of-civil process does 
not constitute a defect so serious that it may not be 
Failure of the summons to state 
the use to which the penalty is to be applied if 
regarded as constituting a defect is waived by a 


thus waived. 


general appearance.?! 
: [§ 112] I. Pleading—1. 
tion, or Petition—a. 


67 HowPr 18; Spoor v. Cornell, 12 
NYCivProc 319; Townsend v. Hop- 
kins, 9 NYCivProc 2573; Prussia \ v. 
Guenther, 16 AbbPrNCas (N. Y.) 
230; Sprague v. Irwin, 27 HowPr (N. 


Y.) 51; Mulkins v. Clark, 3 HowPr 
CNY). 227. 
[a] An appearance merely for 


the purpose of insisting on the want 
of proper process, or an appearance 
followed by the taking of an objec- 
tion, will not be a waiver of the 
defect. Brown v. Pond, 5 Fed. 31. 
89. Grandy School Dist. No. 1 v. 
Austin, 46 Vt. 90; ,Wheelock’ v. 
Sears, 19 Vt. 559; Pollard v. Wilder, 
17 Vt. 48, 16 Vt. 605 note. 
; 90. Ewbanks v. Ashley, 36 Ill. 
177; Dallas v. Hendry, 3 Sy Nast eons 
527; Carter v. Dow, 16 Wis. 298. 
91. State v. Lakewood Market 
Go 84 ON. 5." 512, 88 A 194, 
fa] In Quebec (1) a person suing 
in his own name for a penalty be- 
longing to the crown must so state 
in the writ. Duval v. St.-Alexandre 
_ Corp., 24 Que. Super. 271. (2) Ina 
penal action brought by a plaintiff, 
as well in his own name as in the 
name of his majesty, against a com- 
pany for want of registration, it is 
not necessary to add, in the writ, 
after the name of plaintiff, the 
words “Prosecuting as well in his 
own name as for us.” Croysdill_v. 
Shawinigan Carbide Co., 10 Que. ers 
67 


92. Character of proceedings see 
supra § 80. ‘ 

’ 93. Peo. v. Clark, 140 App. Div. 

150, 124 NYS 1023;, Peo.’ v. Stein- 


173 NYS 


beck, 186 App. Div. 26, rs 


791 [aff Peo. v. Esposito, 227 N. 
610, 125 NE 922]. 

94. Ala.—Prigmore v. Thompson, 
Minor 420. * 

N. Y.—Peo. v. Spees, 18 App. Div. 
617 46 (NYS. 995; Levy \\v. Cohen, 
19 NYS 912 [rev 18 NYS 155]. 

N.-C.—Harrington v. McFarland, 1 
INGO 4 TE: 

Tex.—State v. Williams, 8 Tex. 
255, 14 Tex. 98; Redus_v. Blucher, 
(Ciy. A.) 207 SW 613; Kansas City, 
eta eerinCo. Vv. Cole, (Civ. A.) 149 
SW 753. 

Eng.—Davy v. Baker, 4 Burr. 2471, 
98 Reprint 295. } 

See also Manz v. St. Louis, etc., 
R. Co. 87 Mo. 278, 281 (where it 
was held that “greater strictness of 
construction, both as to the allegato 
and the probata, is requisite than in 
ordinary cases’). 

Prosecutions under municipal or- 
dinaneces see Municipal Corporations 


28 Cyc 71951. d 
a State es Zillman, 121 Wis. 472, 


175, : 
Packages Distilled 
5805. U.S. v- 1 
ratus New Jersey Melting, 
Co., 141 Fed. 475; 
Fed. 254 [aff 95 


461; U. S. v. Platt, 27 : 
: . Atwill, 14 F. Cas. 
16,054a; Ferrett v ite dae We 


: { Blatchf. 151; 
Dea cd F. Cas. No. 1,887, Deady 
Oia, cautial of Georgia R. Co. 


Ala. 573, 438 S 96; 
ee 567. 


v. Sturgis, 39 S 


Duke v. Chandler, 


Complaint, Declara- 
: Sufficiency in General. 
cording to the generally accepted rule proceedings 


| wood v. Western Union Tel. Co:, 


Ac- 


Ark.—State v. International Har- 
vester Co., 79 Ark. 517, 96 SW 119; 


St. Louis, ete. R. Co. v. State, 58 

Ark. 39, 22 SW 918. 
Colo.—Mitchell v. Wheeler, 20 

Colo. A. 159,-77 P 361. 
Conn.—Broschart v. Tuttle, 59 


Conn. 1,21 A 925,11) LRA 33; Lara- 
bee v. Tracy, i Root 273. 

Ill.— Peo. v. Fesler, 145 Ill. 150, 
34 NE 146; Waddle v.. Duncan, 63 
Ill. 223; Whitecraft v. Vanderver, 12 
Ill. 285: Pace v. Vaughan, 6 Ill. 30; 
Wright v. Bennett, 4 Ill. 258; Peo. 
v. New York Mut. Ll. Ins. Cc., 72 
Ill. A. 569; Kruse v. Kennett, 69 Ill. 
A. 566 [rev on other grounds 181 


Til. 199,34, NE 965]: 
Ind. — Chicago, etc. R. Co. v. 
Salem, 170 Ind. 158; 82 NE 913; 19 


LRANS 658; Staffora v. St. John, 164 
Ind. 277, 73 NE 596; Reese v. West- 
ern Union Tel. Co., 123 Ind. 294, 24 
NE 163, 7 LRA 583; Hadley v. West- 
ern Unionj Tel. Co., 115 Ind, 191, 15 
NE 845; Westeru Union Tel. Co. v. 
Wilson, 108 Ind. 3808, 9 NE 172; 
Burgh v. State, 108 Ind. 132, 9 NE 
75; Western Union Tel. Co. v. Kin- 
ney, 106 Ind. 468, 7 NE 191; Western 
Union Tel. Co, v. Mossler, 95 Ind. 
29: Western Union Tel. Co. v. Ex- 
tell, 69 Ind. 199; Grand Trunk West- 
ern R. Co. v. State, 40 Ind. A. 695, 82 
NE 1017; Western Union Tel. Co. Vv. 
McClelland, 38 Ind. A. 578,:78 NE 
672; Hood v. Baker, (A.) 175 NE 
608. 

Iowa.—Cook v. Chicago, etc., R. 
Co., 136 Iowa 497, 1183 NW 1079; 
Clark v. American Express Co., 130 
Towa 254, 106 NW 642. 

Ky.—Prior v. Lucas, 3 Bibb 96; 
Bess v. Shepherd, 2 Bibb 225. 

La.—New Orleans v. Gordon, 12 
La, Ann, 749. 

Me.—State v. Androscoggin R. Co., 
76 Me. 411; Eustis v. Kidder, 26 Me. 
97; Berry v. Stinson, 23 Me. 140; 
Palmer v. York Bank, 18 Me. 166, 
36 AmD 710. 

Mich.—Howser eV. Melcher, ESD 
Mich. 185; Benalleck v. Peo., 31 Mich. 
200. 

Mo.—Barber Asphalt Pav. Cokive 
Peck, 186 Mo. 506, 85 SW 387; Mc- 
Grew v. Missouri Pac. _R. Co., 114 
Mo. 210, 21 SW 463; Manz v. St. 
Louis, etc. R. Co., 87 Mo. 278; State 
vy. Wabash, etc., R. Co., 83 Mo, 144; 
McClure v. Pacific R.Co., 85 Mo. 
189; Welton v. Pacific R. Co., 34 Mo. 
358; Bradshaw  v. Western Union 
Tel. Co., 150 Mo. A. 711, 131 SW 912; 
Kingston v. Newell, 125 Mo. A, 389, 
102 Sw 604; Frederick v. Bruckner, 
124 Mo. A. 31, 101 SW 619; Casey V. 
St. Louis Transit Co., 116 Mo, A. 235, 
91 SW 419; Eddington v. Western 
Union Tel. Co. 115 Mo. A. 98, 91 
Sw 438; Pollard v._ Missouri, etc., 
Tel. Co., 114 Mo. A. 533, 90 SW nee 
Mo, A. 236. 

N. H.—Pike v. ; 

262; Fairbanks v. Antrim, 
105. 
N. J.—Hoeberg v. Newton, 49 N. 
d. Ws 617, 97 AY 751; Allaire y. Howell 
Works Co., 14 N. J. L. 21; Chew v. 
OUN. J. iu, 2495, Anony- 
J. L. 108; Walker v. Pier- 
Hei hae Dope 51 

N. y.—Peo. v. Fisher, 190 _N. Y. 
468, 83 NE 482; O’Connor v. Brook- 
lyn Heights R. Co. 123 App. Div. 
784, 108 NYS 471; Peo. v. Wolf, 112 
App. Div. 449, 98 NYS 381, Stevens 


Madbury, 12 N. H. 
A Gels 


Thompson, 
mous, 3 _N. 
son, 3 J 
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| to recover statutory penalties are so far criminal in 
their nature * that the pleadings must be strictly 
construed, some authorities requiring the same 
certainty as is required in an indictment.% 
ever, In some jurisdictions the liberality of con- 
struction applicable to pleadings in civil actions 
generally is permitted.®5 
the gravamen of the action should be clearly and 
distinctly stated,®* in order that it may appear that 


How- 


The facts constituting 


v. New York, 111 App. Div. 362, 

NYS 1062; Ithaca Etre Dept. v. Hine 
108 App. Div. 100, 95 NYS 464; Steu- 
ben County v. Wood, 24 App. Div. 
442, 48 NYS 471; Peo. v. Lamb, 85 


Hun 171, 32 NYS 584; Pharmac 
State Bd. v. Davey, 56 Misc, 568, 
107 NYS 46; Shelly v. Westchester 


Lighting Co., 55 Mise. 105, 105 NYS 
133; Peo. v. Koster, 50 Misc. 46, 97 
NYS 829; Pelletreau v. Greene Cons. 
Gold Min. Co., 49 Misc. 233, 97 NYS 
391; Thomas yv. Williams, 48 Misc. 
615, 95 NYS 592; Kee v. McSweeney, 
15 AbbNCas 229, 66 HowPr 447; 
Morehouse v. Grilley, 8 HowPr 431; 
Peo. v. Brooks, 4 Den. 469; Bayard 
v. Smith, 17 Wend. 88; Bigelow v. 
Ae eatte err Hohn. 428; Morrell v. 
uller, ohns. 402; Blasd A 
emt ett a bela ov 
. C.—Carson v. Bunting, 154 N. 

C. 530, 70 SE 923; Morris-Scarboro- 
Moffit Co. v. Southern Express Co., 
146 N. C. 167, 59 SE 667, 15 LRANS 
983; Harrill v. Southern R. Co., 144 
WN. C. 532, 57 SE 383; Leathers v. 
Blackwells Durham Tobacco Co., 144 
N. C. 330, 57 SH 11, 9 LRANS 349; 
Stone v. Atlantic Coast Line R. Co., 
144 N. C. 220, 56 SE 932; Alexander 


v. Atlantic Coast Line R. Co., 144 
Nee C093, 0. DOr SH 8697s" | Winle hoeeve 
Wheeler, 30 N. C. 184. 


N. D.—Sheets v. Prosser, 1 Ve: 
180, 112 NW 72. “hte 

Pa.—Aechternacht v. Watmough, 
8 Watts & S. 162; Manayunk v. 
Davis, 2 Pars. Eq. Cas. 289; Com. v. 
Fiegle, 2 Phila. 215. 

S. C.—Salley v. Seaboard Air Line 

se COM Ors) Ca. ids DOL SEL eae 

S. ‘D.—Dunlap v. Chicago, ete., R. 
Co., 32.S. D, 581, 144 NW 226; Kirby 
v. Western Union Tel. Co., 4 S. D. 
463, 57 NW 202. 
te AOR ar neer v. Bumpass, Mart. & 


Tex.—Texas, etc., ine Co. Vv. 
Hughes, 99 “Tex: 533, 91°SW 567; 
State v. Missouri, ete, R. Co., 99 


Tex. 516,91 (SW 214.55 LRANS 783, 
13 AnnCas 1072; San Antonio, etc., 
R. Co. v. Stribling, 99 Tex: 319, 89 
SW 963; Schloss v. Atchison, etc., 
R. 'Co.,, 85) Rex. 6045022) SW i Lote. 
Gulf, etc., R. Co. v. Loonie, 84 Tex. 
259, 19 SW 385; Sabine, ete.. R. Co. 
v, Cruse, 83, Tex. 460, 18 SW 755; 
Murray v. Gulf, etc., R. Co., 63 Tex. 
407, 51 AmR 650; Scogins v. Perry, 
46 Tex. 111; Orton v. Engledow, 8 
Tex. 207; Texas, etc., R. Co. v. Block- 
er, 48 Tex. Civ. A. 100, 106 SW 718; 
State v. Southern Kansas R. Co., 
(Civ. A.) 99 SW 167; Texas, etc., R. 
Co. v. Loving, (Civ. A.) 98 SW 451; 
Texas, etc., R. Co, v. Shipman, (Civ. 
A.) 98 SW 449;.Gray v. HEleazer, 43 
Tex. Civ. A. 417, 94 SW 911; Hous- 
ton, etc., R. Co. v. Buchanan, 42 Tex. 
Civ, A. 620, 94 SW 199; Texas, etc., 
R. Co. v. Langsdale, (Civ. A.) 30 
SW 681; Texas, etc., R. Co. v. Wood, 
(Civ. A.) 23 SW. 744. . 

Vt. — Hardwick v. Vermont Tel., 
ete., Co., 70 Vt. 180, 40 A 169. 

Va.—Western Union Tel, Co. 
Powell, 94 Va. 268, 26 SE 828. 

Wis.—State v. Wisconsin Cent. R. 
Co., 128 Wis. 79, 107 NW. 295. 

Eng.—Foster’s Case, 11 Coke 56b, 
77 Reprint 1222, $1 Reprint 948. 

[a] If a penal statute gives no 
general form of declaring, plaintiff 
must state the special matter on 
which his cause of action arises. 
Bigelow v. Johnson, 13 Johns. (N. 


Vv. 


HI9Sy 25:6; Je] 


the case is within the statute.9? | 


statute.%8 


ease clearly within the statute.°® 


tions are insufficient,! and no material fact may be 
The offense must 
It is insufficient to allege that 
plaintiff had reason to suspect that defendant was 
With respect to formal allegations 
the pleadings in penal actions are governed in 
modern times by the liberal rules applicable to civil 
actions generally. A petition to recover a statutory 
penalty may be sufficient to state a cause of action 
at common law, although it is insufficient under 


left to inference or conjecture.” 
be directly charged.® 


the wrongdoer.* 


Y.) 428; Cole v. Smith, 4 Johns. (N. 
Ye) 193. 

{[b] The preamble of a warrant 
is a part of the warrant; and where 
it sets forth the facts constituting 
the offense the warrant is proper 
in form. Harshaw v. Crow, 33 N. C. 
240. 

Prosecutions under municipal or- 
“dinances see Municipal Corporations 
[28 Cyc 795 et seq]. 


97., U. S.—Ferrett v. Atwill, 8 F. 
Cas. No. 4,747, 1 Blatchf. 151. 
Ala.—Blackburn v. Baker, 7 Port. 


284; Reagh v. Spann, 3 Stew. 100. 

Ill.—Pace v. Vaughan, 6 Ill. 30; 
Peo. v. Mutual L, Ins. Co., 72 Ill. A. 
569. 

Ind.—Reese v. Western Union Tel. 
Co., 128 Ind. 294, 24 NE 163, 7 LRA 
5883; Western Union Tel. Co. v. Kin- 
ney, 106 Ind. 468, 7 NE 191. 

Me.—State v. Androscoggin R. Co., 
76 Me, 411. 

Mass.—Soper v. Harvard College, 
Pe Picky 1%", LL, AmD. 159. 

Mo.—Welton vy. Pacific R. Co., 34 
Mo. 358. 

N. Y.—Bayard v. Smith, 17 Wend. 


88. a 
N. C.—Wright v. Wheeler, 30 N. 
Cc. 184. 
S. C.—Johnson v. Seaboard Air 
Line R.,Co., 73S. _C. 36, 52 SH 644. 


Tenn.—Greer v. Bumpass, Mart. & 
Wino 4e 

Tex.—Kansas City, etc, R. Co. v. 
Cole, (Civ. A.) 149 SW 753. 
Vt.—HBllis v. Hull, 2 Aik. 41. 
Ont.—Ollard v. Owens, 29 U. C. Q. 
515. 


B. 

{a] Bringing case within amend- 
ment.—Where a penalty accrues be- 
fore the statute prescribing it is 
amended, but the action is not 
brought until after the amendment, 
the pleading must show that plain- 
tiff possesses all-the qualifications 
imposed by the amendment. Barker 
v. Phelps, 39 Mo. A. 288. 

98. U. S.—The Hoppet v. U. &S., 
fmeranch= 389),.3 _L: 6d.-: 3803 "The 
Nancy, 17 F. Cas. No. 10,008, 1 Gall. 


66; U. S. v. The Little Charles, 26 
Ea Cas! > Noy 1535612, "1 Brock.) 347; 
Hard. 20. 


Rook’s Case, 
N. J.—Van Dyke v. Speer, 3'N. J. 
Li. 546. 
N. Y.—Stuben County v. Wood, 24 
App. Div. 442, 48 NYS 471; Cort- 
Jand v. Howard, 1 App. Div. 131, 37 
NYS 8438; Bigelow v. Johnson, 13 

Johns. 428. 

Pre C.—Wright v. Wheeler, 30 N. C. 
CR Sara v. Bumpass, Mart. & 
N. B.—E£x p. Clifford, 8 N. B. 16. 
Ont.—Reg. v. Aumond, 2 U. C. Q. 

B. 166. 

[a] Section imposing several 
penalties—A complaint does not 
state facts sufficient to constitute a 
cause of action where it merely re- 
fers to the section of the statute re- 
lied on, where the section contains 
several provisions for the violation 
of which a penalty may be incurred, 


For later cases, developments and changes in the law see cumulative Annotations, 


The necessity for 
pleading facts sufficient to bring a case within the 
statute is not obviated by express reference to the 
Even in a penal action, however, plaintiff 
is required to state only the facts which bring his 
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General allega- 


mon law.’ 


T§ 113] 


an offense.?° 


each provision having reference to 
different facts. Peo, v. Koster, 50 
Misc. 46-97 NYS 829. , 
99. State—v. Nolte, (Mo. A.) 187 
SW 896. 
1. U. S.—U. S. v. Three Hundred 
Ninety-Six Barrels’ Distilled 
Spirits; 23. h..iGasy Now i6,o038%) Uses: 


v. The Little Charles, 26 F. Cas.. No. 
15,612, 1 Brock, 247. 


Cal.— Dutch Flat Water Co. v. 
Mooney, 12 Cal. 534, 

N. Y.—McKeon v. Lane, 1 N. Y. 
Super. 319. 

N. C.—Wright v. Wheeler, 30 N. 
CSS. 

Ss. D.—Kirby v. Western Union 
Tel. Co., 4S. D..463, 57 NW 202. 

2. U. S.—wv. v. Borneman, 41 
Bed. 751. 

Ill.—Peo. v. Fesler, 145 Ill. 150, 
34 NE 146; Wright v. Bennett, 4 
Ill. 258; Peo. v. New York Mut. L. 


Ins..Co., 72 Ill. A. 569. 


Ky.—Com. v. Louisville, etce., 


Co., 37 SW 589, 148 KyL 610. 
Me.—State v. Androscoggin R. Co., 
76 Me. 411. 
pear ees v. Allen, 1 D. Chipm. 
Wis.—State v. Wolfrum, 88 Wis. 
481, 60 NW 799. 
3. Hotchkish v. Tuttle, 1 Root 


(Conn.) 438. 

[a] On information and _ belief.— 
Under Pub. L. (1893) p 48 § 36, giv- 
ing justices of the peace jurisdiction 
of actions for penalties for viola- 
tions of the game law, on receiving 
“proof by affidavit’ of the. violations, 
an affidavit charging a _ violation 
which was made on information and 
belief was not sufficient as a basis 
fon such. an. action: Inelisi sy. 
Schreiner, 58 -N.J.),1.7120,,32 A 131. 

4. Hotchkish v. Tuttle, 1 Root 
(Conn.) 4388. 

5. Fish v. Manning, 31 Fed. 340; 
Uri S.: v. One. Distillery... 27 Eo Cas: 
No. 15,929, 4 Biss. 26; Berry v. Stin- 
son, 23 Me. 140; Hamer v. Pldridge, 
171 Mass. 250, 50 NE 611; Brooks v. 
King, 46 N. C. 45. 

6. State v. Missouri Pae. R. Co., 
240 Mo. 35, 144 SW 1088. 

7, Peo. v. Brady, 90 Mich. 459, 51 
NW 537; Benalleck v. Peo., 31 Mich. 


200. 

[a] In New York (1) Rev. St. 
pt 3 tit 6 ¢ 8 art 1 § 9 provides 
that ‘whenever an action of as- 
sumpsit shall be brought for the re- 
covery of any penalty given by any 
statute it shall be sufficient, without 
setting forth the special matter, to 
allege in the declaration that the de- 
fendant being indebted in the amount 
of such penalty referring to the 
same ... undertook and promised to 
pay the same.’ See Peo. v. Brooks, 
4 Den. 469 (an action in debt). (2) 
It seems that this provision is ab- 
rogated by the code provision re- 
quiring the facts constituting every 
cause of action to be alleged. Ab- 
bott v. New York Cent., etc., R. Co., 
Sheld. 278, 12 AbbPrNS 465; More- 
house v. Crilley, 8 HowPr 4381. Con- 


b. Following Language of Statute. 
an action on a penal statute it is sufficient to lay 
the offense in the words of the statute,® unless such 
language is so indefinite, obscure, and uncertain that 
the statute fails to define what acts shall be deemed 
It is not sufficient to follow the 
precise terms of the statute where by so doing 


a [§§ 112-113 


the statute which the pleader seeks to invoke.® 

Statutory forms. 
legation of liability, with a reference to the statute, 
is permitted by statute to take the place of a par- 
ticular statement of the facts.” 
declaration is permitted, if plaintiff goes further 
and undertakes to state the facts constituting the 
offense he will be held to the strict rule of the com- 


In some instances a general al- 


Although such a 


In 


tra Peo. v. Muller, 6 AbbPr 344 note; 
Peo. v. Bennett, 6 AbbPr, 343, 

[b] Actions not strictly penal._— 
Actions brought upon remedial law, 
for example, actions for double or 
treble damages, or for the recovery 
of money or property lost at play, 
are not suits for penalties or for- 
feitures in which plaintiff may de- 
clare in short form. Howser v. Mel- 
cher, 40 Mich. 185; Beekman’s Pet.; 
1 AbbPrNS (N. Y.) 449, 31 HowPr 
16 [aff 19 AbbPr 244]. 

[c] Raising objections to such 
declaration.—If defendant is igno- 
rant of the charge against him it 
seems that he may invoke the proper 
remedy and have the declaration 


made more _§ specific. Leonard vy. 
Cogswell, 7 N.S. 121. 

8. State v. Citizens’ Ins. Co.,, 71 
Wis. 411, 37 NW _ 348; Crumbly v. - 


Bardon, 70 Wis. 385, 36 NW 19; State 
v. Egerer, 55 Wis. 527, 13 NW 461: 
Teetshorn v. Hull, 30 Wis. 162. 

9. U. S—uwU. S. v. The Neurea; 19 
How. 92, 15 L. ed. 531; The Palmyra, 
: 1, 6 U,, ed. 53120 nhe ovie- 
rino, 9 “Wheat. (3916 ae. weds aikee 
The Mary Ann, 8 Wheat. 380, 5 L. 
ed. 641; The Samuel, 1 Wheat. 9, 4 
L. ed. 23; U. S. v. Fifteen Barrels 
of Distilled Spirits, 51 Fed. 416; 
The .Canoline, 5 Wi Cas: Noise 2:41 9a 
Brock. 384; Two Hundred and Fifty 
Barrels Mollasses v. U. S., 24 F. Cas, 


No. 14,298, Chase 502. 
Ark.—Kirkpatrick v. Stewart, 19 
Ark, 695. 


Ill.—Gebhart v. Adams, 23 Ill. 397, - 
76 AmD 702. 

Ind.—Western Union Tel. Co. y. 
Walker, 102 Ind. 599, 2 NE 137. 

Me.—Berry v. Stinson, 23 Me. 140; 
Smith v. Moore. 6 Me, 274. 

Pa.— Duck vy. Chief Burgess, 7 
Watts 181; Com. v. Grower, 3 Bright 
Dig. 4536 pl. 47; Board of Health v. 
Mierchen, Purd. Dig. (10th ed) 1325. 

Wis.—State v. Zillman, 121 Wis. 
472, 98 NW 543. an 

Eng.—Lee v. Simpson, 3 C. B. 871, 
54 ECL 871, 1386 Reprint 349; Wright 
v. Horton, Holt. N. P. 458, 3 BCL 
183, 1 Stark. 400, 72) HCL: 55: 
Atty.-Gen. v. Henley, 8 Ir. GC. L. 267; 
College of Physicians v. Salmon, 1 
Ld. Raym, 680, 91 Reprint 1353. 

Proceeding to punish violation of 
municipal ordinance see Municipal 
Corporations [28 Cye 799]. 

10. State v. Androscoggin R. Co., 
76 Me. 411; Com. v. Bean, 14 Gray 
(Mass.) 52; Com. vy. Bean, 11 Cush. 
(Mass.) 414; Duck vy. Chief Burgess, 
7 -Watts. (Pa.). 181s States va7ile 
man, 121 Wis. 472, 98 NW 548. See 
Jacob v. U. S., 13 F. Cas. No. TL By 
1 Brock. 520 (where a declaration in 
debt for a penalty, describing the 
offense in the words of the statute, 
was held good after verdict). — 

[a] For example.—(1) Where a 
statute imposed a fine upon any per- 
son who shall “maliciously or wan- 
tonly break the elass . in any 
building not his own,” an allegation 
strictly following this language was 


same title, page and note number, 


§§ 113-115] 


the declaration does not set out a cause of action 
according to the legal meaning of the statute.1* 

[§ 114] c. Reference to or Recital of Statute 12 
—(1) Necessity. The early precedents as to plead- 
ing require that a declaration, information, or in- 
dictment for the recovery of a penalty for the viola- 
tion of a statute must show by explicit reference 
what statute has been violated;!* in other words, 
the statute must not only be pleaded, but must be 
counted on.** The strict rule of the common law 
still obtains in some jurisdictions,® and a complaint 
is demurrable unless it both pleads the facts essen- 
tial to the action and expressly refers to the stat- 
ute under which the action is brought.1¢ In most 
jurisdictions, however, under the modern and sim- 
plified rules of pleading, it is now regarded as suffi- 
cient to state the facts showing a violation of the 
statute without a recital or specific reference to it,” 
unless, as is sometimes the case, there is an ex- 
press statutory provision as to the manner in which 
reference shall be made.18 

[$ 115] (2) Sufficiency. Where the pleading 
contains an averment of facts bringing the case 


162. 
14. 
18 


insufficient inasmuch as “glass in a 
building’? means glass forming part 
of a building, and should ‘be so 
averred. Com. v. Bean, 11 Cush. 


Howser v. 


5. 
[a] “Counting 
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| within the terms of the statute, a general reference 
to the statute imposing the penalty is ordinarily 
regarded as sufficient.19 A statutory provision which 
requires the summons to be indorsed with a general 
reference to the penal statute has no reference to 
j the complaint in the action, and cannot be taken 
into consideration in passing upon its sufficiency.2° 
Under some statutes the complaint is sufficient if 
it refers to the statute relied on by section and 
chapter,” but certainty of reference to at least this 
extent is requisite.” Under a statute providing that 
it shall be sufficient to refer to a statute imposing 
a penalty by indicating its subject matter and giving 
the section, title, and chapter, the particular section 
or sections imposing the penalty together with the 
title and chapter must be stated accurately.22 In 
reciting a statute the use of ‘‘and’’ instead of 
the disjunctive ‘‘or’’ as employed in the statute 
is, fatal.2* It is unnecessary to allege that the 
statute remains in force, where the enactment of 
the statute is duly alleged in the pleading, as the 
court will take judicial notice of its present exist- 


ence.?° 
~ : 266, 
Melcher, 46 Mich. Mo.—Emerson v. St. Louis, etc., 
R. Co., 111 Mo. 161 19 SW 1113; 
on” and “plead- | Reynolds v. Chicago, ete., R. Co., 85 


(Mass.) 414. (2) Where letting cat- 
tle “stop to feed’ on any highway, 
etc., was penalized, an allegation that 
defendant suffered two cows to ‘‘stop 
and feed” on a _ certain highway 
named was insufficient, since the 
declaration should have shown that 
the cows were allowed to stop and 
graze and feed on the grass growing 
on the street. Com. v. Bean, 14 Gray 
(Mass.) 52. 


ll. Hardwick v. Vermont Tel., 
ete., Co., 70 Vt. 180, 40 A 169. 

12. Reference to ordinances see 
Sapa Corporations [28 Cyc 


Statutory provisions for double or 
treble damages see Damages § 310. 

wees = The Nancy, 17) By Cas. 
No. 10,008, 1 Gall. 66: U. S. v. Bat- 
chelder, 24 F. Cas. No. 14,540; Cross 
v. U. S.,, 6 F. Cas. No. 3,434, 1 Gall. 


Barbara County Vv. 
6, 164 P 895, LRA 
Emeric, 5 


12 
A. 


48; 


Cal.—Santa 
More, 175 Cal. 
-1917F 385; Chipman v. 
Cals 239: 

Ill.—Whitecraft v. Vanderver, 

235; Camp v. Ganley, 6 Ill. 
499. 


Ky:—Bell v. Norris, 79 Ky. 
Fenwick v. Peart, Hard. 6. 
Mass.—Peabody v. Hayt, 10 Mass. 


36. 

Mich.—Howser v. Melcher, 40 
Mich. 185; Benalleck v. Peo., 31 
Mich. 200. : 

N. J.—Bryant v. Gleason, 72 N.S. 


L. 431, 60 A 1110; Crawford v. New 
Jersey R., etc., Co., 28 N. J. L. 479; 
Miller v. Stoy, 5 N. J. LU. 558. 

N. Y.—Shaw v, Tobias, 3 ING, Yin 
188: Kee v. McSweeney, 15 AbbNCas 
229, 66 HowPr 447; Peo._Vv. Brooks, 
4 Den. 469; Warren V. Doolittle, 5 
Cow. 678; Collins v. Ragrew, 
Johns. 5. 

- N. C—wWashington ev. Frank, 46 
“N, C. 486; McKay Vv. Woodle, 28 : 
“a. 352: Duffy v. Averitt, 27 _N. © 
455; Dowd v. Seawell, 14 N. C. 1 
‘Worke v. Byers, 10 N.C 2 
Scroter v. Harrington, 8 
792. 
N. D.—Sheets v. Prosser, 112 NW 
"2. Greenberg v. Union Nat. Bank, 
5 N. D. 483, 67 NW 597. : 
C.—Cockfield v. Singletary, 49 


. Western Union 
60 NW 152 [foll 
Kirby v. Western Union Tel. Co., 
S. D. 463, 57 NW 202]. 
Vt.—Montgomery V. Edwards, 45 
Vt. 75; Keyes v. Prescott, 32 Vt. 86. 
Wis.—Teetshorn Vv. Hull, 30 Wis. 


‘made and provided,” 


ing” distinguished.—“When the form 
of pleading depends on the common 
law the statute must be both plead- 
ed and counted on. Pleading the 
statute is stating the facts which 
bring the case within it, and count- 
ing on it, in the strict language of 
pleading, is making express refer- 
ence to it by apt terms to show the 
source of the right relied on.” How- 
ser v, Melcher, 40 Mich. 185. 189 
{b] “@he common mode of count~- 
ing upon a statute, is to designate 
the action, in the commencement of 
the declaration, aS an action upon 
the statute, with the description of 
the form of action, and reference to 
the - statute. But it is not indis- 
pensable, in a case like this, to desig- 
nate the action as founded on the 
statute, in terms, if in the body of 
the declaration there are other 
equivalent words showing that the 
plaintiff claims by force of the stat- 
ute, &c.—as an allegation that there- 
by the defendant became liable by 
force of the statute, &c.; or, by 
means of the premises and by force 
of the statute in such case_ pro- 
vided, an action accrued, &c.”’ Mont- 
y v. Edwards, 45 Vt. 75, 80. 
Misrecital. — (1) Where a 
statute is misrecited it will be fatal 
where the pleading concludes “con- 
trary to the form of the statute 
aforesaid” (Rex v. Wild, T. Raym. 
191. 83 Reprint 100; Birt v. Roth- 
well, 1 Ld. Raym. 210, 343, 91 Re- 
print 1036) (2) but not where the 
pleading concludes “eontrary to the 
form of the statute in such case 
since then the 
court will take notice of a good act 
of parliament to punish the offense 
mentioned (Rex _v. Wild, supra). 
15. Atlantic Coast Line Ri Coy N: 
State, 73 Fla. 609, 74 S 595; Bryant 
v. Gleason, 72 N. J Ti 481, 60 A 


1110. 4 

fal In a declaration containing 
several counts each must specifically 
refer to the statute. It is not suffi- 
cient merely to count upon the stat- 
ute in the first and use the expres- 
sion “said statute” in those follow- 
ing. Crawford v. New Jersey R:; 
ete., Co., 28 N. J. L. 479. 

16. Atlantic Coast Line Rio Co.sv- 
State, 73 Fla. 609, 74S 595. 

17. Ind.—wWestern Union Tel, Co. 
vy. Griffin, 1 Ind. A, 46, 27 NE 113. 

Ky.—Powers V. Com., 90 Ky. 1 


’ 


1 WwW 450, 11 Kyl 964. 
cell es lee v. Gowdy, 2 Allen 
320; Williams Vv. Taunton, 16 Gray 


288; Burnham Vv. Webster, 5 Mass. 


ee SE Ee ee eee ee eee eee 
: Sa Sal en A a a eS 


Mo. 90; White v. Maxcy, 64 Mo, 552; 
cee enti v. Pacific R. Co., 45 Mo. 

oO. 

Mont.—State v. Owsley, 17 Mont. 
94, 42 P 105, f : 

Nie Yo Peow, vin, MeCanniy 67 .IN aa: 
506; Nellis v. New York Cent. R. 
Co., 30 N. Y. 505; McHarg v. Sast- 
man, 30 N. Y. Super. 140, 35: HowPr 
205; Peo. v. Joline, 65 Misc. 394, 121 
NYS 857; Morehouse v. Crilley, 8 
HowPr 4381; Schroeder v, Becker, 22 
NYWklyDig 261; Carris v. Ingalls, 
12 Wend. 70. 

N. C.—Carson v. Bunting, 154 N. 
C. 530, 70 SE 928; Leathers v. Black- 


weil Durham Tobacco Co., 144 N. 
C. 330, 57..SH 11, 9 -LRANS) 349; 
Currie v. Raleigh, ete, R. Co., 135 


N. C. 535, 47 SE 654, 
S. D—Kirby v. Western Onion 

Tel. Co., 4 S. D. 463, 57 NW 202, 6 

SHED 6 0yeNiW2 toe: 

Tex.—Martin v. Johnson, (1 
Civ. A. 628, 33 SW 306 

Vt.—Burnell v. Dodge, 33 Vt. 462 

Judicial notice of public statutes 
see Evidence §§ 1947, 1950. 

18. See statutory provisions; and 
eases infra notes 21, 24. 

19. Kee v. McSweeney, i5 AbbN 
Cas (N. Y.) 229, 66 HowPr 447; 
Bayard v. Smith, 17 Wend. (N. Y.) 
88: Hall v. Pennsylvania R. Co.. 257 
Pa. 54, 100 A 1035, LRA1917F 414; 
Reynolds v. Smith, 2 Browne (Pa.) 
257. But see Watson v, Shaw, 2. T. 
R. 654, 100 Reprint 352 (holding a 
misrecital fatal). 

{a] It is sufficient to refer to the 
section of the statute without set- 
ting forth its contents. Utica v. 
Richardson, 6 Hill (N. Y.) 300; 
at v. Merwin, 15 Wend. (N. Y.) 
184, 

20. Ripley v. McCann, 34 Hun (N. 
Y.) 112; Schroeder v. Becker, 22 NY 
WklyDig 261. 

21. Benalleck v. Peo., 31 Mich. 
200; Sheets v. Prosser, 16 N. D. 180, 
112 NW 72. 

[a]’ Title and chapter. — Where 
the title of the statute is correctly 
given, but the chapter is wrongly 
stated, the error will not be fatal 
if there is no other chapter bearing 
that title. Achey v. Hull, 7 Mich. 
423. 

22. Sheets v. Prosser, 16 N. D. 
180, 112 NW 72. 

Peo. v. Brooks, 4 Den. (N. 


9. 
24 Rex v. Marsack, 6 T, R. 771, 
101 Reprint 819. 
25, Williams v. Taunton, 16 Gray 
(Mass.) 288. 
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Conclusion against form of statute. In some ju- 
risdictions it is regarded as a sufficient reference 
to the statute to conclude ‘‘against the form of the 
statute,’’ etc.2° In other jurisdictions, such a con- 
clusion is not sufficient without other reference to 
the statute.27 

Several statutes affecting subject matter. It is, 
at common law, improper and insufficient to refer 
to different statutes without specifying which is 
relied on.?8 Where there are several statutes relat- 
ing to the same subject matter, a reference to such 
statutes by a mere conclusion against the form of 
the statute is not sufficient.?° 

[§ 116] d. Conclusion against Form of Statute 
—(1) Necessity. According to the strict rules of 
common-law pleading, a declaration on a penal 
statute must conclude against the form of the 
statute.2° In an action on a statute which is 
remedial and not penal,?1 or remedial as well as 
penal,*? it is not necessary to conclude that the 
act complained of was done contrary to the form 
ef the statute. A distinction has been made by 
some authorities between cases in which the acts 
were an offense at common law and there is a 
statute prohibiting the same offense and annexing 
a penalty, and those cases in which the action is 
to recover for an offense created by statute and 
not existing at common law, it being held that in 
eases of the first class it is not necessary to allege 
that the facts constituting the offense were done 
against the form of the statute,?? but plaintiff must 
allege that he demands the penalty by force of the 


26. U. S.—wNeff v. Pennoyer, 17 
F. Cas. No. 10,085, 3 Sawy. 495. 

Tll.— St. Louis, etc., R. Co. v. Hill, 
11 Ll. A. 248. 
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Clarke, 2 East 333, 102 Reprint 396; 
Rex,y. Dickenson, 1 Saund. 135 note 
3, 859 Reprint 142. 
Gen. v. Rattenbury, $ Price 397, 147 


statute.24 In other jurisdictions the form of ex- 
pression against the ‘‘form of the statute’’ need not 
be employed if some other form of words is used 
which clearly indicates the idea that the action is 
founded on a statute and for an offense committed 
in violation of it.2° So, it has been held, that the 
words ‘‘by force of the statute in such case made 
and provided’’ is an equivalent to ‘‘against the 
form of the statute,’’ °° as is the expression ‘‘ against 
the law in that behalf made and provided.’’ 27 So, 
a conclusion is sufficient which expresslv refers to 
the chapter and section of the statute on which 
the action is based, although it does not contain 
the words ‘‘contrary to the form of the statute.’’ 38 
A statute rendering the words ‘‘contrary to the 
form of the statute’’ immaterial in indictments and 
complaints will not obviate their employment in ac- 
tions based on penal statutes.?° 

Statutory forms of declarations for a recovery 
of a penalty which contain no reference to any 
statute obviate the necessity of alleging that the 


acts relied on were committed against the form of 


the statute.*° 

[§ 117] 
as necessary that the declaration conclude against 
the form of the statute,‘ it is not sufficient to allege 
‘‘whereby, and by force of such act’’ defendant 
has forfeited, etc.,42 or ‘‘whereby and by force of 
the statute . .. an action hath accrued,’’4? or 
‘whereby and by force of the laws and statutes of 
the said United States, an action hath acerued,’’ #4 or 
‘‘hy means whereof and by force of the statute in 


Wentworth v. Hinckley, 67 Me. 368; 
Smith v. Montgomery, 52 Me. 178; 
Frohock v. Pattee, 38 Me. 103; 
Cleaves v. Jordan, 35 Me. 429. — See 


But see Atty.- 


[§§ 115-117 


(2) Sufficiency. Where it is rezarded 


Ky.—Bell v. Norris, 79 Ky. 48. 
day Y.—Warren vy. Doolittle, 5 Cow. 


N. C.—Dowd v. Seawell, 14 N. C. 
ae Scroter v. Harrington, 8 N. C. 


Pa.—Royse v. May, 93 Pa, 454; 
Pretton  v. Karcher, 77 Pa. 423; 
Hughes y. Stevens, 36 Pa. 320; Rees 
v. Emerick, 6 Serg. & R. 286. 

Bng.—Mallacke v. Speering, Carth. 
216, 90 Reprint 729, 1 Show. 337, 89 
Reprint 610. 

27. Montgomery v. Edwards, 45 
1G OT ADE 

28. See Fish v. Manning, 31 Fed. 
340 (where a construction analogous 
to the common-law rule was given 
under N. Y. Code Civ. Proc. § 1897). 

29. Broughton v. Moore, Cro. Jac, 
142, 79 Reprint 123. 

BO: Uns. — Crossy Wwe Wan Sane uns 
Cas. No. 3,434, 1 Gall. 26; Sears v. 
Up wS:ynete Be Cas> (No. 122592, 1 Galle 
257; Briscoe v. Hinman, 4 F. Cas. 
No. 1,887, Deady 588; Jones v. Van 


Zandat,; 43) H.. Cas., No. 7,502, 2 Me- 
Lean 611. 

Conn.—Griswold v. Gallup, 22 
Conn, 208. 


Me.—Hobbs v. Staples, 19 Me. 219; 
Morrison -v. Witham, 10 Me. 421. 

Mass.—Haskell v. Moody, 9 Pick. 
162; Nichols v. Squire, 5 Pick. 168; 
Peabody v. Hayt, 10 Mass. 36. ‘Com- 


pare Com. v. Messenger, 4 Mass. 462. 


(sustaining a complaint concluding 
“against 4 the statutes enacted 
for the due observation of the 
Lord’s Day’’). 

N. J.—Crawford v. New Jersey R., 
etc., Co., 28 N. J. L.. 479. 

N. C.—Duffy v. Averitt, 27 N. @ 
455; Worke v. Byers, 10 N. C. 228. 

S. C.—Cockfield v.° Singletary, 49 
Sac. oar 40: 

Hng.—Fife v. Bousfield, 6 Q. B. 
100, 51 ECL 100, 115 Reprint 38; 
Wells v. Iggulden, 3 B. & C. 


186, 10 
ECL 938, 107 Reprint 708; Tee v. 


Reprint 130 (holding that, where the 
action was by the .attorney-general, 
it was sufficient if from the whole 
information it is clear that defend- 
ant is charged with having com- 
mitted an offense within the stat- 
ute). 

Ont.—Reg. v. Aumond, 2 U. C. Q. 

B. 166. 
Omission cured by amend- 
ment.—The omission to conclude 
against the form of a statute may 
be cured by amendment if plaintiff 
agrees to claim no costs. Duffy v. 
Averitt, 27. N. C, 455. 

[b] Reason. for such conclusion. 
—Every offense for which a party is 
indicted is supposed to be prose- 
cuted as an offense at common law, 
unless the prosecutor, by reference 
to a statute, shows he means to pro- 
ceed upon it, and without such ex- 
press reference, if it is no offense 
at common law, the court will not 
look to see if it is an offense by 
statute. Lee vy. Clarke, 2 Hast 333, 
102 Reprint 396. 

{c] Warrant.—In a _ proceeding 
before a justice to recover a penalty 
given by a statute it is not neces- 
essary that the warrant should con- 
clude against the form of the stat- 
ute, it being sufficient if the war- 
rant shows what the party is called 
on to answer. Kirby v. Rice, 8 Yerg. 
(Tenn.) 442: Kirby v. Lee. 8 Yerg. 
(Tenn.) 439. 

31. Mitchell v. Clapp, 12 Cush. 
(Mass.) 278; Read v. Chelmsford, 16 
Pick. (Mass.) 128; Read v. North- 
Fee 13 Pick, (Mass.) 94, 28 AmD 

Statutory actions generally 
Pleading [31 Cye 115]. 

32. Hewitt v. Harvey, 46 Mo. 368. 

33. Fuller v. Fuller, 4 Vt. 128. 

34. Fuller v. Fuller, 4 Vt. 123. 


see 


35. Doane v. Cummins, 11 Conn. 
152; Whitecraft v. Wanderver, 12 
Ill. 235; Cook v. Scott, 6 Ill. 33; 


Blydenburgh v. Miles, 39 Conn, 484 
(where it is said that, where it 
otherwise appears from the declara- 
tion that the action is brought on a 
statute, the averment ‘‘contrary to 


the form of the statute” is not nec~— 


essary or is at least merely formal). 
But see Barter v. Martin, 5 Me. 76 
(where it is said: “Whether, in an 
action upon a statute, the omission 
of the words contra formam statuti, 
can be supplied by any other words 
of equivalent import; quzre’’). 


36. Conn.— Barkhamsted v. Par- 
sons, 3 Conn. 1. 

Ill.— St. Louis, ete., R. Co. v. Hill, 
11 Il, A. 248. 

Me.—Penley v. Whitney, 48 Me. 


351. ; 
Md.—Doyle v. Baltimore County 
Comrs., 12 Gill & J. 484. 
N. Y.—Peo. v. Bartow, 6 Cow. 290. 
Pa.—Reynolds v. Smith, 2 Browne 


257. 
Cee Vv.) State, 3. severe: 
Vt.—Burnell v. Dodge, 33 Vt. 462; 
41 


Ellis v. Hull, 2. Aik. j 
37. Brown v. Hoit, Smith (N. H.) 
53. But see Smith v. U. S., 22 F 


Cas. No. 13,122, 1 Gall. 261 (holding 


“law” insufficient because including 
common-law as well as_ statutory 
causes of action). d 

38. Wentworth v. Hinckley, 67 
Me. 368, 369. 

39. Penley v. Whitney, 48 Me. 
351, 352. : 
40. Levy v. Gowdy, 2 £Allen 


(Mass.) 320. 

41. See supra note 30, 

42. Sears v..U. S., 21 F. Cas. No. 
12,592, 1 Gall, 257. : 

43. U.S. v. Batchelder, 24 F. Cas. 
No. 14,540; Nichols v. Squire, 5 Pick. 
(Mass.) 168; Wells v. Iggulden, 3 B. 
a 186, 10 BCL 93, 107 Reprint 703, 

44, 
3,434, 1 Gall. 26. 


Cross v..U. Si 6) Bi) Gasy Noy 


1 
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such case made and provided defendant became lia- 
ble,’’ ete.,*> or ‘‘contrary to the law in such case 


made and provided.’’ 46 It is, however, sufficient to . 


conclude against the peace and dignity of the United 
States and contrary to the act of congress in such 
case made and provided.t? When the action is 
founded on several statutes,48 or where one statute 
creates an offense and another fixes the penalty,*° 
the conclusion should be ‘‘against the form of the 
statutes.’’ But when the statute ereating the offense 
is only amended or regulated, or altered in parts 
thereof which do not relate to the offense or, the 
punishment thereof, a conclusion in the singular is 
proper.°° So also where an offense is prohibited 
by several statutes, but only one is the founda- 
tion of the action;5! where one statute creates an 
offense and inflicts the penalty and a subsequent 
statute imposes another penalty;52 or where one 
statute creates an offense and fixes the penalty 
and another statute gives the remedy.5? The fact 
that the declaration concludes ‘‘contrary to the form 
of the statute,’’.instead of ‘‘contrary.to the form of 
the statutes,’’ where such a conclusion is required, 
renders the declaration demurrable.5* A conclusion 
in the singular when it should be in the plural or 
vice versa is a substantial defect which is not eured 
by the vercict,®> although on the other hand, it has 
been held that it is no objection to a conclusion 


45. Kes. v. Aumond, 2 U. C. Q. B. Ark.—State v. 


R. ‘Cos 
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54 Ark. 


(250. 3.] 1201 


| in the plural that there is only one statute which 


must be counted upon.5é 

[§ 118} e. Negativing Exceptions in Statute. 
Where there is an exception in the enacting’ clause 
of a penal statute, plaintiff suing under it must show 
that defendant is not within it; but if the exception 
18 In a subsequent section, it must be pleaded in 
defense to avoid the penalty.5? 
[§ 119] f. Variance between Writ and Declara- 
tion. According to some authorities plaintiff may 
declare generally in his process or writ and qui 
tam in his declaration;5® according to other author- 
ities, however, such a variance is fatal,5® and it 
has been held that the writ cannot be amended so 
as to convert an action in the name of plaintiff into 
a qui tam action.®® It is likewise fatal if plaintiff 
sues out a writ qui tam and declares in his own 
right.®1 

[§ 120] g. Joinder of Offenses or Penalties.°” 
It is not sufficient to charge defendant in general 
terms with the commission of a number of offenses.°? 
Distinct causes of action for statutory penalties 
cannot be joined in the same count;** but where 
one penalty only is sought, a declaration describing 
two penal offenses’ in one count is good, at least 
after verdict.6© Where a single transaction may 
give rise to a liability for several penalties as where 
it affects several persons or things and a penalty 


Kansas City, ete., 
546, 16 SW _ 567; 


; with increased force and efficacy to 
the case where penalties are given 


166 
46. Smith v. U. S., 22 F. Cas. No. 
13,122; 1 Gall. 261. 


47. U. S. v. Babson, 24 F,. Cas. 
No. 14,489, 1 Ware 450. 

48. U. S.—Kenrick v. U. S., 14 F. 
Cas. No. 7,713, 1 Gall. 268. 

Conn.—Blydenburgh v. Miles, 39 
Conn. 484. 

N. C.—State v. Muse, 20 N. C. 463. 

Eng. — Broughton v. Moore, Cro. 
Jac, 142, 79 Reprint 123. 

Ont.—Drake v. Preston, 34 U. C. 
i Seay 

49. U. S.—Kenrick v. U. S., 14 F. 
Cas. No. 7,713, 1 Gall. 268. 

Ind. — State v. Moses, 7 Blackf. 
244, 

Me.— Blake y. Russell, 77 Me. 492, 
1 A 200; Morrison v. Witham, 10 Me. 
421. 

N. Y.—Kane v. Peo., 8 Wend, 203. 

Eng.—Clanricarde v. Stokes, 7 
Hast 516, 103 Reprint 199; Lee v. 
Clarke, 2 Hast 333, 102 Reprint 396; 
Stradling v. Morgan, Plowd, 199, 75 
Reprint 305. 


Ont.—Drake v. Preston; 34 U. C. 
Cuber 20. 

50. Iuake Hrie, etc, R.. Co. v. 
Noblesville, 15 Ind. A. 697, 44 NE 
651; Morrison v. Witham, 10 Me. 
421: Kane v. Peo., 8 Wend. (N. ANS) 


203: Dingley v. Moor, Cro. Eliz. 750, 


78 Reprint 982. r 
51. Morrison v. Witham, 10 Me. 
421. 

52. Butman’s Case, 8 Me. 113. 


53. Sears v. U. S., 21 F. Cas. No. 
12,592, 1 Gall. 257; Andrews v. Hun- 
dred of Lewknor, Cro, Jac. 187, 79 
Reprint 163. But see Lee Vv. Clarke, 
2 East 333, 102 Reprint 396; Drake 
_v. Preston, 34 U. C. Q. B. 257. 

; 54, Drake v. Preston, 34 U. C. Q. 


257. ! 

PS. State v. Muse, 20 N. C. 463. 
5G. Kenrick v. U. S., 14 FF. Cas. 
No. 7,713, 1 Gall. 268. 

57, U. S.—The Aurora v. U. S. 7 
Cranch 582, 3 L. ed. 378; U. S. v- 
River Spinning Co., 70 Fed. 978; 
Fish v. Manning, 31 ¥ed.- 340; W. 
S. v. Moore, 11 ees pe Mole Ny 
Hayward, 26 F. Cas. Oo. ; 5 
Gail, 485: Gross v. U. S., 6 F. Cas. 


No. 3,434, 1 Gall. 26; U. S. _v. Tilden, 
08 F. Cas. No. 16,523; Smith v. U. S., 
22°F. Cas. No. 13,122, 1 Gall. 261. 

Ala.—Bell v. Wallace, 81 Ala. 422, 


L Saas 


Kansas City, etc., R. Co. v. Summers, 


45 Ark. 295. 

Ill.—Adams v. Cutright, 53 Ill. 
361; Chicago, etc., R. Co. v. Carter, 
20 Ill. 390; Whitecraft v. Vanderver, 
120 T1235: 


Me.—Berry v. Stinson, 23 Me. 140; 


by one statute, and particular cases 
are, by a subsequent statute, ex- 
empted from its operation.” Thi- 
bault v. Gibson, 12 M. & W. 88, 94, 
Geo i 1122 (per Lord Abinger, 


[b] In a summary proceeding for 


Smith v. Moore, 6 Me. 274; Little |a penalty, an exception in the stat- 
v. Thompson, 2 Me. 228. ute, although not in the enacting 
Miss.—Barber v. Levy, 73 Miss. | clause, must be shown to be inap- 


484, 18 S 797. 

N. J.—Crosson v. Rutherford, 66 
N. J. L. 120, 48 A 514; Hoffman v. 
Peters) 52 N. J. LU. 244.) 17 A113; 
MeGear v. Woodruff, 33 N. J. L. 213; 
Farwell v. Smith, 16 N. J. UL. 133. 

N. Y.—Stuben County v. Wood, 24 
App. Div. 442, 48 NYS 471; Peo. v. 
Bradt, 46 Hun 445, 10 NYS 157, 7 
N. Y. Cr. 444; Newcomb vy. Butterfield, 
8 Johns, 342; Hart v. Cleis, 8 Johns. 
41; Teel v. Fonda, 4 Johns. 304; 
Bennet v. Hurd, 3 Johns, 438 [expl 


plicable in the case by proper aver- 
ments. Crosson v. Rutherford, 66 N. 
J. L. 120, 48 A 514; Jacobus v. Mes--: 
Kill, 56% NY OS Tee 2.'5b, 28% AN e883 5 
Doughty v. Conover, 42 N. J. L. 193. 
{c] Exceptions referred to by en- 
acting clause.—Where the enacting 
clause refers in express terms to ex- 
ceptions contained in a_ separate 
clause, they must also be negatived 
by the pleading. Rex v. Pratten, 6 
™. RR. 559, 101 = Reprint 702. 

Penaltiess imposed by municipal 


Blasdell v. Hewitt, 3 Cai. 137]; Shel- | ordinances see Municipai Corpora- 
don v. Clark, 1 Johns 513. tions [28 Cyc 801]. 
R. I.—State v. O’Donneil, 10 R. I. 58. Moffett v. Bolmer, 3 N. J. L. 
472, 1 CowCr 238. 284; Megargeli v. Hazelton Coal Co., 
S. C.—Mills v. Kennedy, 17 S. C.|8 Watts & S. (Pa.) 342; Weavers‘ 
IBia sable Co. ,v. Forrest, Str. 1232, 93 Reprint 
Vt.—Western Union Tel. Co. Vv. 1151; Lloyd v. Williams, 3 Wils. 141, 
Bullard, 65 Vt. 634, 27 A 322; Hllis|95 Reprint 978. 
v. Hull, 2 Aik. 41. 59. Governor v. Horton, 5 N, C. 
Eng.—College of Physicians Vv. | 212. ; 


Salmon, i Ld, Raym. 680, 91 Reprint 


60. Walton v. Kirby, 3 N. C, 174. 


1353; Pilkington v. Cooke, 16 M, 61. Canning v. Davis, 4 Burr. 
W. 615, 153 Reprint 1336; Thibault |} 2417, 98 Reprint 267; Delves aie 
vy. Gibson, 12 M. & W. 89, 152 Re-|Strange, 6 T. R. 158, 101 Reprint 
print 1122; Gill v. Serivens, 7 T. R. | 487; Robertson v. Orchard, 4 Ont, Pr. 
27, 101 Reprint 838; Spieres v. Par- L 

ker, 1 T. R. 141, 99 Reprint 1019; 62. Joinder of causes of action: 

Rex v. Hall, 1 T. R. 320, 99 Re-| At common law see Actions § 213. 
vaverh atch a ba layer Common-law and _ statutory causes 

B.—Ex p. Clifford, 8 N. B. 16. see Actions § 216 


fal “Tt is a well-established prin- 
ciple, that, in all cases where pro- 
ceedings are taken against a party 
for the recovery of a penalty under 
a statute, if there be any exception 
in the clause which gives the pen- 
alty, exempting certain cases from 
its operation, the declaration or in- 
formation must show that the par- 
ticular case is not within the ex- 


Under codes and practice acts see 

Actions § 238. 

63. Hill v. Herbert, 3 N.J.L. 924. 

64. Ind.—State v. Halter, 149 Ind. 

292. 47 NE 665, 49 NE 7. 
Ky.—Louisville, .ete., R. Co. v. 

Com., 102 Ky. 300, 48 SW 458, 19 

KyL 1462, 53 LRA 149. 

Mo.—Scott v. Robards, 67 Mo. 289; 

Harris v. Wabash R. Co., 51 Mo. A. 


125. 


ion. But where it comes by way : : 
iso in a subsequent part of N. H.—Little v. Perkins, 3 N. H. 
the act, it is not necessary to no- | 469 


tice it in the declaration or infor- 
mneiions but it is matter which the 
defendant must allege as a ground 
of defence. The same rule applies 


| 
& 
23 


N. J.—Hill v. Herbert, 3 N. J.-L. 
3 


483. 
65. Smith v. U. S., 22 F. Cas. No. 
13,122, 1 Gali. 261. 
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is prescribed for each person or thing affected, the 
severa] penalties may be recovered upon one count.® 
So also where the action is for the recovery of a 
penalty for an offense which is shown to be con- 
tinuous, the penalty being fixed at so much for each 
day of its continuance, it is not necessary to declare 
in separate counts for,each day’s penalty, but all 
are properly grouped together.in one count covering 
the entire period.6? Where two distinct penalties 
have been incurred under a statute. the causes of 
actiou therefor need not be joined.** The fact that 
distinet offenses are not set out in separate para- 
graphs is not a cause of demurrer, but of a motion 
te paragraph.®® 

{§ 121] h. Particular Allegations—(1) Right 
to Sue. Where debt is brought for the penalty of 
a statute which defines, by express provision, plain- 
tiff’s right to sue. this provision must be especially 
alleged in the declaration.”° 

[§ 122] (2) Use or Disposition of Penalty. Ac- 
cording to some authorities the declaration must 
set forth the uses te which the penalty is appro- 
priated by the statute,”? although according to other 
authorities such an averment is surplusage,’? and 
it is not essential to aver the person to whom the 
penalty is to go,’* or the use to be made of it,” 
unless the statute requires it.75 Where the statute 
imposes a penalty. one half to the person aggrieved 
and the other half to the person who sues, it is 
not necessary in an action by an informer to set 
out the persons for whose use the action is brought.”® 
Where under the statute plaintiff is not entitled 
to maintain an action for his own benefit, it must 
appear from the complaint that the action is brought 
te recover the penalty for the use of the state or 


66. Wolverton v. Lacey, 30 F. Cas. , 390. 
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See Com. v. Messenger, 4 Mass. 
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person entitled thereto.” 

[§ 123] (3) Nar 
ment need not contain the name of any complainant 
notwithstanding the statute provides that the pen- 
alty shall go one half to the complainant, and the 
other half to the county.7® But where the prosecu- 
tion is by indictment in the name of the state to 
entitle an informer to a share of the penalty, an 
averment in the indictment as to the identity of the 
informer is proper.’® 

[§ 124] (4) Precise Sum Claimed. A declara- 
tion to recover a statutory penalty must demand a 
precise sum,*° although the statute declares that the 
penalty shall be ‘‘not more than’’ the sum stated.%* 
If only a portion of the penalty is demanded, it 
will be presumed after verdict that the residue was 
waived, and defendant cannot assign for error that 
less was recovered than might have been sued for.®? 

[§ 125] (5) Indebtedness. In an action for a 
penalty, it is unnecessary to allege that the amount 
due is unpaid.8? Notwithstanding the statute re- 
quires a penalty to be enforced in an action of tort, 
it is not error that it is alleged that defendant 
‘‘owes’’ plaintiff the penalty.®* 

[§ 126] (6) Damages. A declaration by a 
common informer need not, and ought not, to eon- 
elude ad damnum, as plaintiff’s right to the penalty 
does not accrue until the bringing of the action; and 
he cannot have sustained any damage by a previous 
detention of it.8> But it is not error that dam- 
ages are demanded,®* and a declaration so conclud- 
ing is not bad on demurrer.®” In an aetion for 
penalty given to the party aggrieved there may be 
a recovery of damages for detention of the penalty 
since the penalty accrues at the commission of the 


Works, 109 Fed. 844, 


No, 17,9382; Suydam v. Smith, 52 N 
Y. 383; Peo. v. McFadden, 13 Wend 
(N. Y.) 396 

{al Warrants.—Two or more pen- 
alties may be included in the civil 
warrant issued by a justice of the 
peace in a penal action, and they 
need not be stated in separate 
Pounts: Duffy v. Averitt. 27 N, C. 
55. 

67. Conn.—Wells v. Cooper, 57 
Conn, 52, 17 A 281 [overr Barber v. 
Eno, 2 Root 150; Chapman v. Chap- 
man, 1 Root 52]: Barkhamsted v. 
Parsons, 3 Conn. 1. 

Ind.— Toledo, etc, R. Co Vv. 
Stephenson, 131 Ind. 203, 30 NE 
1082; Aldrich v. Hawkins, 6 Blackf. 
125. 

N. H.—Purinton v. Ladd, 58 N. H. 
596; Little v. Perkins, 3 N. H, 469. 

N, J.—Clark v.. Collins. 15 N. J. 
L. 473. 

N. Y—Longworthy vy. Knapp, 4 
AbbPr 115. 

Vt.—Everts v. Allen, i D. Chipm. 


116. 

68. Indianapolis, etc. R. Co. v. 
Peo., 91 Ill. 452. : 

69, Louisville, ete, R. Co. v. 
Com., 102 Ky. 300, 43 SW 458, 19 


KyL 1462, 53 LRA 149. 

70. Ill.—Whitecraft v. Vanderver, 
12 Ill. 235; Wright v. Bennett, 4 Ill. 
258; Abney v. Austin, 6 Ill. A. 49. 

Ind.—Genung v. Vigo County, 5 
Blackf. 440. ; 

Ky.—Bess v. Shepherd, 2 Bibb 225. 

Mass.—Reed v. Davis, 8 Pick. 514. 

Mich.—Benalleck v. Peo., 31 Mich. 
200. 

N. H—Bishop v. Marshall, 5 N. H. 
407. ‘ 
N. B.—Ex p. Hagles, 13 N. B. 51. 
See Scott v. Missouri Pac. R. Co., 


88 Mo. A. 523 (holding allegation 
sufficient). 
71. Peabody v. Hayt, 10 Mass. 36; 


Pie v. Westly, Hob. 245, 80 Reprint 


462, 465 (where it is said: “An in- 
formation resembles, not only an in- 
dictment in the correct and. techni- 
cal description of the offence, but 
also an action qui tam, in which the 
informer must show the forfeiture 


78. State v. Smith, 64 Me. 423; 
State v. Cottle, 15 Me. 478. 
79. Com. v. Frost, 5 -Mass-, 533 


Name of Complainant. An indict- | 


State v. Smith, 49 N. H. 155,6 AmR © 


480. 


80. U.S. v. Elliot, 25 F. Cas. No. 
15,043; 


and its appropriation, or, at least, Sexton v. Gallatin County 
the proportion given him by .the| School Comrs., 19 Ill. 51; Bradley v. 
statute’’). Snyder, 14 Til. 268, 58 AmD 564; 
72. Sears v. U. S., 21 F. Cas. No. | Russell v. Hamilton, 3 Ill. 56; Ham- 
12,592, 1 Gall. 257. ilton. v. Wright, 2 Ill. 582; London 
73. State v. Thrasher, 79 Me. 17,|v. Headen, 76 N. C. 72; Duffy v. 
7 A 814; State v. Willis, 78 Me.| Averitt, 27 N. C. 455; Dowd v. Sea- 
70, 2 A 848; State v. Smith, 64 Me.| well, 14 N. C. 185. 
423; State v. Stinson, 17 Me. 154; 81. U. S. v. Bllict, 25 F. Cas. No. 
State v. Cottle, 15 Me. 473; Roe v. | 15,043. 


aoe. panared teh Ree Beprnt oat Variance between amount of de- 
ex v. Lovet, P 5 5 e-|mand and amount of recove: 

print 905; Jones v, Chace, Draper |infra § 147. ae Oe 
(U. C.) 322. Compare State v. John-| , 82.. Ely v. Van Beuren, 3 Cai. (N. 
son, 65 Me. 362 (holding that where] Y.) 218. 

the penalty goes to the prosecutor 83. Western Union Tel. Co. v. 


or to some other person or persons, 
of whose existence and identity the 
court cannot take judicial notice, 
such an averment is necessary; but 
when the penalty goes to the town 
in which the offense is committed 
and the appropriation is made by 
a publie statute, of which the court 
can take judicial notice, and the in- 
dictment gives the name of such 
town, no other or further averment 
is necessary); Wilson v. Hart, 12 
Que. Pr. 409 (in a penal action, the 
conclusions that defendant be con- 
demned to pay the sum of one hun- 
dred dollars, one half to -belong to 
his majesty the king, and the other 
half to plaintiff, without asking for 
an order to pay to plaintiff directly 
and without stating how the judg- 
ment should be executed, are suffi- 
cient in law). 

74. State v. Stinson, 17 Me. 154. 


Young, 93 Ind. 118; Baldwin v. Hen- 
derson, f U. C. Q. B. 361. 

[a] Nonpayment of penalty.—In 
an action to recover a statutory pen- 
alty, the complaint need not aver 
nonpayment of the penalty, West- 
ae Union Tel. Co. v. Young, 93 Ind. 

84. Hamer v. Eldridge, 171 Ss. 
250, 50 NE 611. i Coe 

85. arkhamsted v. Parsons, 3 
Conn. 1; Galena, ete., R. Co. v. Apple- 
by, 28 Ill. 288; Ritchie v, Shan- 
non, 2 Rawle ¢Pa.) 196; Cuming v. 
Sibly, 4 Burr. 2489, 98 Reprint 305; 
Frederick v. Lookup, 4 Burr. 2018, 
98 Reprint 51. But see Indiana Mil- 
lers’ Mut. F. Ins. Co. v. Peo., 65 Ill. 
A. 355 (holding that in an action on 
a statute to recover a penalty the 
damages to be inserted in the dec- 
laration are merely nominal). 

86. Dowd v. Seawell, 14 N. C. 185; 


75. State v. Wabash, etc., R. Co.,|E t : 
89 Mo. 562, een wr s v. Allen, 1 D. Chipm. (Vt.) 
E artin v. Martin, 50 N. C. 346, 87. E 
77. Rosenberg v. Union Iron! (Vt.) eee ee een 
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offense.®8 No allegation of special damage to plain- 
tiff by the wrongful act of defendant is required.8° 

[§ 127] (7) Negativing Defenses.°° It is not 
necessary that the declaration negative the bar of 
the statute of limitations.2! Where the penal stat- 
ute has been repealed, but with a clause saving 
liability for penalties already accrued, a petition 
which was pending at the date of the repeal need 
not show, by express allegation, that the case is 
one within the saving clause.®? 

[§ 128] 2. Plea or Answer.®? In an action of 
debt for the recovery of a penalty, nil debet is the 
proper general issue;°*. but not guilty is also a 
good plea.°> Where the common-law forms of ac- 
tion have been changed or abolished by the code 
the issue should be made up according to its pro- 
visions.°° An action on a penal statute is not a 
debt ex contractu, and hence no affidavit of defense 
under the Pennsylvania statute is required in such 
a case.°7 In a qui tam action it is sufficient to en- 
title the plea with the names of the parties without 
the addition of qui tam to plaintiff’s name.2® <A 
plea purporting to answer the entire declaration 
which is an answer to only a part thereof is bad.% 
As defendant in a penal action cannot be required 
to furnish evidence against himself, he cannot be 
required to file an answer specifically denying all 


88. Ritchie v. Shannon, 2 Rawle|Glass Co., 
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Ltd. v. New Castle First 
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the allegations of the petition. 

Special matter. By an early English statute spe- 
cial matter need not be pleaded in bar in penal 
actions, but evidence of it may be introduced under 
the general issue.? Similar statutes have been en- 
acted in some jurisdictions in the United States.’ 
In the absence of such a statute a defense which 
confesses the claim made by plaintiff and seeks to 
avoid it must be pleaded by defendant.t 

Verified answer. An answer in a penal action need 
not be verified by defendant where the code pro- 
vides that verification may be omitted where de- 
fendant would be privileged from testifying as a 
witness.® . 

Time te plead. Where the statute requires that 
notice of the action must be served upon the attor- 
ney-general, the time within which defendants are 
required to plead runs from the date upon which 
they are notified that such notice has been served, 
and the return of service filed.® 

_[§ 129] 3. Amendments. The pleadings in ac- 
tions on penai statutes may be corrected and 
amended by leave of court as pleadings in other 
civil actions.’ In the absence of any unreasonable 
delay in the prosecution of the suit, the plaintiff 
will be permitted to amend in any particular which 
will not substantially change his claim;® and the 


(Pa.) 196; College of Physicians v. 

Harrison, 9 By. 7&:C.524,. 17... HCL 

238, 109 Reprint 196. 

one Williams v. Bowdin, 68 Ala. 
90. Anticipating defenses gener- 

ally see Pleading [31 Cyc 109] 


91. Fowler v. Tuttle, 24-N. H. 9. 
92° -* Cincinnati, ete., “RCo... Vv. 
Cook, 37 Oh. St. 265. 


93. Pleading statutes of limita- 
tions see Limitation of Actions [25 
Cyc 1501] 

Plea of another action pending see 
Abatement and Revival § 109. 

94, Burnham v. Webster, 5. Mass. 
266; Stilson v. Tobey, 2 Mass. 521; 
Elder v. Hilzheim, 35 Miss. 281; 
Hitchcock v. Munger, 15 N. H. 97. 
But see Canfield v. Allen, 1 N. J. 
L. 203 (holding that nil debet is no 
plea to an action of debt on an 
amercement); Eddy v. Oliver, 5 Dane 
Abr. 254. y 

95. Ky. — Com. v. Standard Oil 
‘Co., 129 Ky. 546, 112: SW 632, 33 
KyL 1074; Equitable L. Assur. Soc. 
vy. Com., 113 Ky. 126, 67 SW 388, 23 
Kyl 2359; Louisville, etc. R. Co. v. 
Com., 112 Ky. 635,66 SW 505, 23 
KyL 1900. 

Mass—Burnham v. Webster, 5 
Mass. 266; Stilson v. Tobey, 2 Mass. 
521. 

N. H.—Hitchcock v. Munger, 15 
N. H Ss 


BE 

fng.—Faulkner v. Chevell, 5 A. 
BE. 213, 31 ECL 586, 111 Reprint 1146; 
Wortley v. Herpingham, Cro. Eliz. 
766, 78 Reprint 997; Coppin v. Car- 
ter, 1 T. R. 462, 99 Reprint 1198. 

Ont.—Drake v. Preston, 34 U. (OF 
Q. B. 257; Mewburn v. Street, 21 U. 
Cc. Q. B. 498. 

But see Donahue v. Dougherty, 5 
Rawle (Pa.) 124, 129 (where the 
court held that the plea of not guilty 
was a nullity, but that the defect 
was cured by verdict, saying: The 
original plea of not guilty, which, 
when pleaded to an action of debt, 
is equivalent to what was formerly 
called a horse plea, might have been 
disregarded and the party ruled to 


t> first’). 
OO ee Klopsch, 88 Fed. 


96. Johnston Vv. 
692. 

2 toe v. Guckert, 158 Pa. 
soe. oT tA 845; Osborn Vv. Athens 


arst Nat. Bank, 154 Pa. 134, 26 A 

589; Yates v. Sea ilies Be an at 
. Pennsylvania : ” 

See 663, 19 Pa. Co. 383; United 


Nat. Bank, 10 Pa. Co. 565; Boyd v. 
Turner, 1 Browne (Pa.) 133. 

98. Dale v. Beer, 7 East 333, 103 
Reprint 129. 

99. Widderfield v. Metcalfe, 21 U. 

Cry Q,. "Bl 247. 
1. Equitable IL. Assur. Soc v. 
Com., 113 Ky. 126, 67 SW_ 388, 23 
KyL 2359; Louisville, ete, R. Co. v. 
Com., 112 Ky. 635, 66 SW 505, 23 
KyL 1900; Union Glass Co. v. New 
Castle First Nat. Bank, 10 Pa. Co. 
565, 574. 

2. Spencer v. Swanneli, 3 M. & 
W. 154, 150 Reprint 1096. 

[a] fhe Hilary rules which es- 
tablished special pleadings in civil 
actions did not apply to actions for 
penalties, and notwithstanding their 
adoption evidence of special matter 
might still be introduced under the 
general issue. Faulkner v. Chevell, 
5. AY & BE. 213, 31, BCL 586, 111. Re- 
print 1146; Jones v. Williams, 4 M. 
& W. 375, 150 Reprint 1474. 

[b] Double pleading. — The stat- 
ute (4 Anne c 16) permitting double 
pleading, did not extend to penal 
actions, they being specially except- 
ed. Morgan v. Luckup, Str. 1044, 
93 Reprint, 1022; Heyrick v. Foster, 
4 T. R. 701, 100 Reprint 1253; Law 
v. Crowther, 2 Wils. C. P. 21, 95 Re- 
print 664. f 

3. See Kempton vy. Sullivan Sav. 
Inst., 53 N. H. 581 (holding that a 
statute permitting special matter to 
be given in evidence under the gen- 
eral issue has the effect of permit- 
ting double pleading). 

4 Western Union Tel. Co. Vv. 
Scircle, 103 Ind. 227, 2 NE 604; State 
v. Peterson, 142 Mo. 526, 39 SW_ 453, 
40 Sw 1094; Beardsley v. New York, 
ete., R. Co., 15 App. Div. 251, 44 NYS 
175 [rev on other grounds 162 N. 
Y. 230, 56 NE 488]; Harrington v. 
Johnson, Cowp. 744, 98 Reprint 1339; 
Bredon v. Harman, Str. 701, 93 Re- 
print 794. 

[a] Incapacity of plaintiff.—tIt is 
not sufficient to allege that it does 
not appear in the writ of summons 
that plaintiff is a British subject, 
but defendant must _ allege that 
plaintiff is not a British subject. 
Croysdell v. Shawinigan Carbide Co., 
10 Que. Pr. 67. 

5. Gadsen v. Woodward, 103 N. 
Y. 242, 8 NE 653. 

6. Lamontagne v. Heney, 1i Que. 


Pr. 22. 4 
TJ. S—The African Prince, 212 | 


Fed, 552; Anonymous, 1 F. Cas. No. 
444, 1 Gall. 22. 


Conn.-—Merriam v. Langdon, 10 
Conn. 460. 

Ga.— Chandler v. Western Union 
Tel. Co, 94 Ga. 442, 21 SH 832; 


Western Union Tel. Co. v. Smith, 93 
Ga. 635, 21 SE 166; Ellison v. 
ore R. Co., 87 Ga. 691, 13 SHE 


Pe onromme Ra? apt v, Trundy, 12 Me. 

Mo.—Adcox v. Western Union Tel. 
Co., 171 Mo. A. 331, 157 SW. 989. 

N. Y.— Barber v. McHenry, 6 
eee 516; Low vy. Little, 17 Johns. 

N. C.—Magegett v. Roberts, 108 N. 
C. 174, 12 SE 890. 

Pa.—Lebanon Nat. Bank v. Kar- 
many, 98 Pa. 65; Jones v. Ross, 2 
Dall, 148, 1 L. ed. 324, 

Tenn. — Childress v. Nashville, 3 
Sneed 347. 

Eng.— Mace v. Lovett, 5 Burr. 
2833, 98 Reprint 487; Bonfield v. Mil- 
ner, 2 Burr. 1098, 97 Reprint 729: 
Bennet v. Smith, 1 Burr. 401, 97 
Reprint 871; Atcheson v. Everitt, 1 
Cowp. 382, 98 Reprint 1142; Philips 
v. Smith, Str. 136, 93 Reprint 433; 
Anonymous, 1 Wils. C. P. 256, 9% 
Reprint 604. Contra Turner’s Case, 
2 Mod. 144, 86 Reprint 990. 

Ont.—Baldwin v. Henderson, 4 U. 
C.°Q.) B. 361. 

[a] In supreme court.—In a qui 
tam action plaintiff cannot amend 
his declaration in the supreme court, 
where he had previously amended by 
leave in the court of common pleas. 
Hamilton v. Boiden, 1 Mass. 50. 

{b] In a summary process to re- 
cover a penalty, plaintiff's whole 
case is embraced in the process it- 
self, which is the original proceeding 
in the suit, and there is nothing to 
amend by or within. Charleston v. 
Gunderman, 21, S.'C. L. 75. 

{[c] Retroactive effect of statute. 
—L. (1872) .c 39, allowing writs to 
be amended by striking out the 
names of some of plaintiffs, does 
not apply to a penal action pending 
at the time it took effect, under 
which the penalty ‘‘may be recovered 
by any person who will sue for the 
same.” Kent v. Gray, 53 N. H. 576. 

8. U. S.—U. S. v. Seventy-Six 
Thousand One Hundred and Twenty- 
Five Cigars, 18 Fed. 147 [aff Edye v. 
Robertson, 112 U. S. 580, 5 SCt 247, 
298 L. ‘ed. 798; The Harmony, 11 F. 
Cas. No. 6,081, 1 Gall. 123. 
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fact that the statute of limitations has run against 
a new action will not limit the rule.® 
permitting amendments as to matters of form is 
insufficient to permit an amendment of an insuffi- 
cient reference to the statute on which the action 
A useless amendment,!! or one in- 
troducing a new cause of action,? will not be per- 
mitted. Amendments effecting a change in the par- 
ties to the suit seem not to be freely permitted at 
common law;!° a stranger cannot be substituted for 
the sole plaintiff in the cause,!* but mere formal 
defects in their names or in the use of the descrip- 
tion qui tam, or the like, may usually be thus 
So, it has been held, that,~where sum- 
mons was issued in the name of plaintiff as an 
individual, the complaint might be amended to de- 
clare in the name of the state on the relation of 


is brought.?° 


remedied.1® 


the individual.?® 


Delay in asking amendment. Any failure to pro- 
ceed to judgment in a penal action, or failure 
promptly to ask leave to amend, is looked upon with 


disfavor, and will usually result 


mpdlag apr v. Bowdin, 68 Ala. 
126. 
esta Soe v, Rankins, 11 Me. 
103 


Nebr.—Schuyler Nat. Bank v. Bol- 
long, 28 Nebr. 684, 45 NW 164. 

N. H.—Melvin v. Smith, 12 N. H. 
462. 

N. C.—Gillam v. Virginia L. Ins. 
Co., 121 N. C. 369, 28 SE 470; Tillery 
v. Candler, 118 N. C. 888, 24 SE 709. 

Ont.—Fraser v. Thompson, 1 U. C. 
Q. B. 522, 314. 

9. Merriam y. Langdon, 10 Conn. 
460 [dist Drake v.. Watson, 4 Day 
(Conn.) 387, as a case where the 
court refused to reverse for refusal 
to allow an amendment in an ac- 
tion for an offense which, at the 
time of making the motion, is barred 
by the statute of limitations]; Met- 


nopolitani awe. Ins, Co. av. -Peo., 1209 
Tl. 42, 70 NE 648; SBearecroft . v. 
Hundred of Burnham, ete, 3 Lev. 


347, 83 Reprint 723; Cross v. Kaye, 
Gabe oto, L0d Reprint. 693. 

[a] Venue.—Where by mistake 
the venue was wrongly laid, an 
amendment altering it to the proper 
county will be allowed after the 
time limited for commencing a new 
action. Dover v. Mestaer, 4 Hast 
435, 102 Reprint 897; Petre v. Craft, 
4 Bast 433, 102 Reprint 897. 

10. Crawford v. New Jersey R,, 
ete, Cos 28 N. J... L.. 479: 

11. Schofield v. Doray, 89 Cal. 55, 
26 P 606 (it is not error to refuse 
an amendment to an answer in an 
action for a penalty where the pro- 
posed answer would be no defense). 

12. U. S.—Venable y. Louisville, 
etc., R. Co., 137 Fed. 981. See Rosen- 
bach v. Dreyfuss, 1 Fed. 891 (hold- 
ing that the amendment of a com- 
plaint by a change in the averment 
of the statute violated does not set 
out a new cause of action where 
both statutes were substantially 
identical, and the last mentioned 
was passed as substitute for the one 
first pleaded). 

Ala.—Higdon  v. 120 
Ala, 193, 24 S 439. 

Mich.—Canal St. Gravel-Road Co. 
v. Paas, 95 Mich. 372, 54 NW 907; 
Peo. v. Grand Rapids, etc., Plank- 
Road Co., 64 Mich. 618, 31 NW 546. 

N. C.—Laney v. Mackey, 144 N. C. 
630, 57 SE 386; Stone v. Atlantic 
Coast Line R. Co., 144 N.C. 220, 56 
SE 932. b 

Tex.—Clayton v. Ingram, (Civ. A.) 
107 SW 880. 

Eng.—Wright v. Ager, 5 Moore C. 
P. 330, 16 ECL 403. : 

[a] For example, a declaration 
in debt for the statutory penalty for 
cutting trees may not be amended 


Kennemer, 


*, : OO 
For later cases, developments'and changes in the law see cumulative Annotations, same title, page and note number 
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A statute 


judgment.” 


in a refusal to 


by adding a count in trespass sound- 
ing in damages. Higdon v. Kenne- 
mer, 120 Ala. 193, 24 S 489. 

{b] Adding new counts.—A dec- 
laration under one statute cannot be 
amended by inserting new counts 
under another. Wright v. Ager, 5 
Moore C. P. 330, 16 ECL 403. 

13. Wiscasset v. Trundy, 12 Me. 
204; Com. v. Winchester, 3 PaLJR 
34, 4 PaLJ 371; Woodroffe v. Wil- 
liams, 6 Taunt. 19, 1 ECL 488, 128 
Reprint 939; Evans v. Stevens, 4 T. 
R. 224, 459, 100 Reprint 986, 1118. 

14. St. Louis, etc., R. Co. v. State, 
56 Ark. 166, 19 SW 572. See Ryder 
v. Hulscher, 40 Ill. A. 77 (where it 
was held proper to refuse an amend- 
ment to conform a declaration to an 
erroneous ruling of the court that 


the action could ‘not be brought in 
the name of an informer); Hodge 
v. Marietta, etc., R. Co., INGE AC 


24, 12 SE 1041 (refusing an amend- 
ment in the supreme court substi- 
tuting as plaintiff one who had no 
right to sue). 

[a] Substitution of “common- 
wealth” for “state.”—Where a penal 
action is erroneously brought in the 
name of the “state” of Kentucky, an 
amendment styling plaintiff the 
“commonwealth” of Kéntucky is per- 
missible, and process on the amend- 
ment is not necessary. Com. v. Sher- 
man, 85 Ky. 686, 4 SW 790, 9 KyL 218. 

15. U. S—wWalsh v. U. S., 29 F. 
Cas. No. 17,116, 3 Woodb. & M. 341. 
frees es v. Bowdin, 68 Ala. 


Ky.—Com. v. Sherman, 85 Ky. 686, 
4 SW 790, 9 KyL 218. 

N. C.—Bray v. Creekmore, 109 N. 
C. 49, 18 SE 723; Maggett v. Roberts, 
108 N. C.°174, 12° S890; 

Pa.—Megargell v. Hazleton Coal 
Co., 8 Watts & S. 342; Danahue v. 
Dougherty, 5 Rawle 124. 

Eng.—Solomons v. Jenkins, 2 Chit. 
28, 18 ECL 481; Mestaer v. Hertz, 3 
M. & S. 450, 105 Reprint 679. 

16. Burrell v. Hughes, 116 N. Cc. 
430, 21 SE 971. 

17. The African Prince, 212 .Fed. 
652; Dulany v. Norwood, 4 Harr. 
& M. (Md.) 496; Wiley v. Yale, 1 
Metec. (Mass.) 553; Davis v. Saun- 
ders, 7 Mass, 62; Hamilton v. Boiden, 
1 Mass. 50; Wood vy. Grimwood, 10 
B. & C. 689," 21) HCE 291" 109" Re- 
print 606; Turner’s Case, 2 Mod. 144, 
86 Reprint 990; Rankin v. Marsh, 8 
T. R. 30, 101 Reprint 1249: Steel vy. 
Sowerby, 6 T. R. 171, 101 Reprint 494; 
Goff v. Popplewell, 2 T. R. 707, 100 
Reprint 380. 


18. See Galena, etc, R. Co. v. 
Appleby, 28 Ill. 283 [cit 1 Chitty 
Pl. p 451]. 


erant the amendment.** 
ad damnum may be corrected by amendment even 
after error brought.1® 

[§ 130] + 4. Aider by Verdict. 
pears from the declaration that plaintiff’s title to 
his action is defective, judgment may be arrested 
after a verdict,!® but judgment will not be arrested 
when the defect is not in the title, but in the form 
of declaring it,?° or as the rule is otherwise stated, 
if the issue joined is such as necessarily requires 
on the trial proof of the facts defectively stated 
or omitted, and without which it is not to be pre- 
sumed that the judge would have directed the jury 
to give the verdict, the defect or omission is eured.?4 

[§ 131] 5. Reference of General Verdict to 
Good Count. After a general verdict for plainiiff, 
one good count in the information will sustain the 


Ste 


~ TSS. 129SHRe. 


The mistake of concluding 


Where it ap- 


[§ 132] J. Issues, Proof, and Variance.2? As-in 
other civil actions ** a material variance between the 
allegations and the proof in an action to-recover 2 
penalty is fatal.?5 


Variance between the complaint 


19. Moor v. Broswell, 5 Mass. 306;° 
Stilson v. Tobey, 2 Mass. 521; Rock- 
well v. State, 11 Oh. 130, , 

[a] Statutes of jeofails do not 
go to the extent of curing a declara- 
tion in a penal action which does 
not state a cause of action. West- 
ern Union Tel. Co. v. Mossler, 95 Ind. 
29; Little v. Thompson, 2 Me. 228; 
Benalleck v. Peo., 31 Mich. 200; State 
v. Wabash, etc., R. Co., 83 Mo. 144; 
Wood v. Western Union Tel. Co., 59 
Mo. A. 236; Steuben County v. Wood, 
24 App. Div. 442, 48 NYS 471; Rock- 
well v. State, 11 Oh. 130; Buckwal- 
ter v. U. S., 11 Serge. & R. (Pa.) 193; 
Davy v. Baker, 4 Burr. 2471, 98 Re- 


print 295. 
20. Moor v. Broswell, 5 Mass. 
306; Burnham vy. Webster, 5 Mass. 


266; Livermore v. Boswell, 4 Mass. 
437; Robinson vy. English, 34 Pa. 324; 
Heley v. Rigs, 1 Dougl. 115 note 4d, 
99 Reprint 78; Richards v, Brown, 
1 Dougl. 114, 99 Reprint 78; Wright 
Vv. | Horton Holt IN: -P. A580 Si els 
183, 1 Stark. 400, 2 ECL 155; Wynne 
v. Middleton, Str. 1227, 93 Reprint 
1148, But see Harrington v. Mc- 
Farland, 1 N. ©. 543 (holding that 
none of the statutes of jeofails ap- 
plies to penal action). Contra Wyat — 
v. Aland, 1 Salk. 325, 91 Reprint 287. 
[a] Declaration in words of stat- 
ute.—Where the declaration follows 
the words of the statute in describ- 
ing the offense, it will generally be 
sufficient after a verdict, Jacob v. 
U. S., 13 FB. Cas. No. 7,157, 1° Brock. 
520; Wright v. Horton, Holt N. P. 
458, 3 ECL 183, 1 Stark. 400, 2 BCL 
155; Church vy. Richards, 6 U. G, (ay 
Br soGes : 
_ [b] Consent to sue—Where an 
informer must, before suing, obtain 
the consent of the 
declaration must show that consent 


SCt 437, 

; 2 U2 Sy Are nu: 
SCt 432, 29 L. ed. 681° 
Snyder v. U."S.,°012. S216, 5 
118, 28 L. ed. 697; Clifton v. U. S., 
4 How. (U, (S!). 249) Dio, eae Gaye 


Central Union Tel. Co. vy. Fehring, 
146 Ind. 189, 45 NE 64. R 
23. Variance between writ and 


declaration see supra § 119. 


24. See Pleading [31 Cyc 700]. 
25. Drake vy. Watson, 4 Day 
(Conn) 374 


§§ 132-135] 


and the proof as to a sum of money involved is not 
material where the discrepancy dves not affect the 
statement of a perfect cause of action.2* In charg- 
ing an offense in a qui tam action, the date is not 
material, and it is sufficient if the offense is proved 
to have been committed before the bringing of the 
action.27_ Where plaintiff has several actions to re- 
cover for penalties pending, the proof should be 
strictly in conformity to the pleading as to the time 
of the transaction relied on.28 . 

[§ 133] K. Hvidence 229—1. Presumptions and 
Burden of Proof. One who claims a penalty under 
a statute has the burden of proving the existence of 
the facts entitling him to the penalty,*° and must 
bring his ease clearly within the statute.*t It has 
been held, however, that defendant by relying upon 
a distinct affirmative offense may relieve plaintiff 
of the necessity of proving all of the facts neces- 
sary to his guilt.®? 

Knowledge and intent. As a general rule no 
penal consequences are incurred under a statute 
imposing a penalty where there has. been no per- 
sonal neglect or default, and proof of mens rea 
is essential,3? unless a contrary intention appears *4 
by express language or necessary inference. The 
absence from a statute of such words as ‘‘know- 
ingly’’ or ‘‘willfully’’ has been held to preclude 
the necessity of proving mens rea.*® In an action 
against a principal for a penalty because of acts 
done by his agent, where such principal is liable un- 


26. Fowler v. Tuttle, 24 N. H. 9. 
27. Martin v. McNight, 1 Overt. 
(Tenn.) 330. 
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| der the terms of the statute only where he knew 


of the doings of such acts by the agent, it will not 
be presumed in the absence of evidence to the con- 
trary that acts in the course of an agent’s author- 


_ity tending’ to benefit the principal were without his 


517; Taylor v. Golding, 28 U. C. Q. B. 
Com. v. Standard Oil Co., 129 


express authority.?° 

A negative allegation, although required to be 
pleaded, must generally be first met by proof from 
defendant,?7 except where the negative allegation 
is a fundamental part of the offense or of the 
claim.** So where plaintiff alleges negative matter 
peculiarly within the knowledge of defendant, he is 
es regres: to introduce evidence in support there- 
of.? 

[§ 134] 2. Admissibility. An action brought to 
recover a penalty is governed by the same rules of 
evidence as are applicable to ordinary civil ac- 
tions.*° Any evidence otherwise competent which 
tends to disprove the existence of the facts en- 
titling plaintiff to recover is admissible in defense.*! 
It results from the view that an action to recover © 
a penalty is civil and not criminal in its character 
that it may be heard and determined upon deposi- 
tions.*? 

[§ 135] 3. Weight and Sufficiency. As to the 
degree of proof required there is some conflict of 
opinion. A few cases hold that an action upon a 
penal statute, being in the nature of a criminal 
prosecution, must be established by evidence proving 
defendant’s guilt beyond a reasonable doubt.4? How- 


of the occupant that he was author- 
ized by the owners to sell the timber 
is competent on the question of de- 


23. Stevenson v. New York City 
R. Co., 54 Mise. 641, 104 NYS 866. 

29. Answer tending to subject 
witness to penalty see Witnesses [40 
Cyer2533 15-4: 

Bill of discovery as to matters 
tending to subject party to penalty 
see Discovery § 41. ¢ 

‘Production of matter subjecting 
party to penalty see Discovery §§ 44, 
111, 142. 

30. U. S.—Chaffee v. U. S., 18 
Wall. 516, 21 L. ed. 908; The Pope 
Catlin, 31 Fed. 408. 

Til.__-Waddle v. Duncan, 63 Ill. 223; 
Bull v. Quincy, 9 Ill. A. 127. 

Mo.—Barber Asphalt Paving Co. 
vy. Peck, 186 Mo. 506, 85 SW 387. 

N. Y.—Pilots v. Vanderbilt, 31 N. 
Y. 265 [aff 25 N. Y. Super. 367]; 
Conly v. Clay, 90 Hun 20, 35 NYS 
521; Oatman v. International R. Co., 
163 NYS 495. 

N. D.—Lindberg v. Burton, 41 N. D: 
587, 171 NW 616, 618 [eit Cyc]. 

Ont.— Johnson v. Allen, 26 Ont. 
550. ine 
[a] Doubtful questions arising 
on penal statutes are to be construed 
favorably for accused. McCaskill v. 
Paxton, Hodg. El. Cas. 304. 

[b] Evidence of injury unneces- 
sary.—It is not necessary to sustain 
an action for a penalty that the 


party suing should show an injury 
sustained by him, the penalty being 
inflicted as a punishment. Dunlap 
. McKee, 25 Pa. 84. 

v3. Cal. — Askew v. Ebberts, 22 
‘al. 263. 

Car _Gilbert vy. Bone, 79 Ill, 341; 


dle v. Duncan, 63 Ill. 223. 
Ree Oates v. eda Express Co., 
nd. 10, 87 N : 
Pate ontenernent House Bd. of Su- 
pervision v. Schlechter, 83 N. J. UL. 
89.88) AG 18s, 084 [cit Cyc]; Allaire 
v. Howell Works Co., Ta Need. Li 22; 
Chew v. Thompson, 9 Nu d. du. 249. 
Okl.-—Buckeye Engine Co. v. Chero- 
kee, 54 Okl. 509, 153 P 1166. 
Tex.—San Marcos Vv. International, 


CtCu neo. (CLM. A.) 203 SW 795; 
Green v. Prince, (Civ. A.) 201 SW 
200. 


Ont.—-Allen v. Jarvis, LV} Bi Onn A eLsh 
56; Oliver v. Hyman, 20 SU CLO. B. 


|from the occupant of 


32. 
Ky. 546, 112 SW 632, 33 KyL 1074. 
33. Paul v. Hargreaves, [1908] 2 
K. B. 289; Boyle v. Smith, [1906] 1 
Dickenson v. Fletcher, 
5 8 ; Rex v. Hays, 14 
Ont. L. 201 


34. Rex v. Chisholm, 14 Ont. L. 


Rex v. Chisholm, 14 Ont. L. 

36. Verona Cent. Cheese Co. v. 
Murtaugh, 50 N. Y. 314 [rev 4 Lans. 
bale 

37. New York Cent., ete., R. Co. 
v. U..S., 165 Fed. 833, 91 CCA 519. 

38. New York Cent., etc., R. Co. v. 
U. S. 165 Fed. 883, 91 CCA 519. 

39. U. S. v. Hayward, 26 F. Cas. 
15,336, 2 Gall. 485; Davis v. Arnold, 
143 Ala. 228, 39 S 141; Wood v. 
Farnell, 50 Ala. 546; Indiana Mil- 
ler’s Mut. F. Ins. Co. 
Til. A! 355 Laff. 170 S11. 
364]; Kansas City, ete., 
Summers, 45 Ark. 295, 298; 
Austin, 6 Ill. A. 49. 5 

“The rule in that case is that, if 
the statute, in describing the offense, 
contained negative matter, the com- 
plaint must contain a corresponding 
negative allegation and it must be 
supported by prima facie proof; un- 
less, indeed, the matter lies peculiarly 
within the knowledge of the other 
party, in which case the allegation 
is taken as true, unless disproved 
by that party.” Kansas City, “ete.; 
R. Co. v. Summers, Supra. 

40. Hall v. Brown, 30 Conn. 551; 
and cases infra this note. 

[a] Depositions.—Since the per- 
son prosecuting a qui tara action may 
be considered as the sole plaintiff, 
a deposition taken to be used in 
such action is admissible, although 
in the caption the prosecutor is 
stated as the sole plaintiff, omit- 
ting the qui tam. Dupy v. Wick- 
wire, 1 D. Chipm. (Vt.) 237, 1 AmD 
G29. i ; 

{b] Declarations.— Where, in ar 
action to recover a penalty for cut- 
ting trees from plaintiff's land, de- 
fendant justified under a purchase 
the lands, who 
was in possession under a contract 
of rent or purchase, the declaration 


Re Cole 
Abney v. 


fendant’s good faith. Haley v. Tay- 
ler 77 Miss. 867, 28 S 752, 78 AmSR 

{[c] Other offenses.—In an action 
to recover a penalty it is error to 
admit evidence of an offense com- 
mitte1 by defendant prior to the one 
charged in the information, of which 
the prosecuting witness had no 
knowledge. State v. Meadows, 106 
Mo. A. 604, 81 SW 463. 

{[d] Right to sue—In an action 
against a miller for a penalty for 
failure to post up his rates of toll, 
it was not error to admit evidence of 
an agent of plaintiff that he had 
carried to defendant’s mill a certain 
quantity of corn, and received in re- 
turn twenty-six pounds less than he 
was entitled to if legal toll had been 
taken, since such evidence was proper 
for the purpose of showing that 
plaintiff had been aggrieved by the 
failure of defendant to set up and 
keep his rates of toll posted, as re- 
quired by law, the penalty being 
fixed by law, and the jury having no 
discretion as to the amount of dam- 
ages to be awarded. Spencer v. Med- 
der, 5 Mo. 458 

41. Pontiac, etc., Plank-Road Co. 
vy. Hilton, 69 Mich. 115, 36 NW 739. 

42. Seaboard Air Line R. Co. v. 
Seegers, 207 U. S. 78, 28 SCt 28, 52 
L, ed. 108; U. S: v. Zucker, 161 U.S. 
475, 16 SCt 641, 40 L. ed. 777; Moller 
v. U. S., 57 Fed. 490, 6 CCA 459; In- 


diana Millers’ Mut. F. Ins. Co. v. 
Peo., 65 Ill. A. 355 [aff 170 Ill. 474, 
49 NE 364]; State v. Barrels of 


Liquor, 47 N. H. 369. 

fa] Penalty under contract labor 
act.—A suit by the United States un- 
der the Contract Labor Aet of Febr. 
26, 1885 (23 St. at L. 332 c 164), 
although brought to recover a pen- 
alty, is a civil suit, and a deposition 
is admissible in evidence therein 
against defendant. Moller v. U. S., 
57 Fed. 490, 6 CCA 459. 

43. Tompkins v. Butterfield, 25 
Fed. 556; Small v. Com., 134 Ky. 272, 
120 SW 361; Louisville, ete. R. Co. 
vy. Com., 112 Ky. 635, 66 SW 505, 23 
KyL 1900; Gulf, ete., R. Co. v. Dwyer, 
84 Tex. 194, 19 SW 470; Texas, etc., 
R. Co. v.. Wood, (Tex. Civ. A.) 23 
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ever, according to the weight of authority, it is in 
a civil action sufficient that the offense be estab- 
lished by a reasonable preponderance of the evi- 
dence,** or by a clear preponderance thereof.‘ 

[§ 136] L. Dismissal before Trial. In an ac- 
tion for a penalty all the requirements of the stat- 
ute giving it must be complied with or the case 
may be dismissed on motion.** So if several actions 
for the recovery of a penalty are simultaneously 
commenced by different plaintiffs, they will be 
quashed on motion or all but the first will be 
stayed unless that is shown to be collusive.47 The 
mere fact that defendant does not appear is not, 
however, ground for dismissal, since the court may 
proceed to final judgment in his absence.4® Nor can 
defendant have the action dismissed under a stat- 
ute giving an action to certain officers to recover 
a penalty, and permitting any person to sue in their 
names if they neglect to sue on receiving notice 
that the penalty has been incurred, upon the ground 
that it was brought without the authority of such 
officers and without the requisite preliminary no- 
ice,4® 

[§ 137] M. Trial®°—1, In General. The usual 


SW 744; Brooks v. Clayes, 10 Vt. 
37. Contra Cox v. Thompson, 37 Tex. 
Civ. A. 607, 85 SW 34. 

44, U. S—Grant Bros. Constr. Co. 
V2 US'S!) 232. U0. S: 164%) 34 SCt 452) 
58 L. ed. 776; U. S. v. Regan, 232 
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a strict proof of the cause of action. 
Engel v. New York City’ R. Co., 55 ]on 
Misc. 208, 105 NYS.80. 
Ala.—Louisville, 
v. Hill, 115 Ala. 334, 22 S 168. 

Ill.— Ruth vy. Abingdon; 80 Ill. 418; 


[§§ 135-138_ 


rules of procedure relating to trials in civil actions 
generally,°! including the giving of instructions,5? 
as well as defining the province of the court and 
jury,°? are applicable to this class of actions.54 The 
determination of questions of fact arising on con- 
flicting evidence is for the jury.®*> The question 
whether all of the parties prosecuted are liable is 
one of fact to be determined upon a consideration 
of all of the evidence in the case.°® Under the view 
that the proceedings are civil in their nature,°? a 
nonsuit may be entered against an informer plain- 
tiff.58 It has been held proper to direct a verdict 
for plaintiff where the undisputed evidence shows 
defendant’s guilt,5° and it has been held that the 
jury may be returned to a second consideration 
where such procedure would be proper in other civil 
cases.°° Further, the court may proceed to final 
judgment in the absence of defendant. 

[§ 138] 2. Assessment of Penalty. Where the 
action is debt for a definite statutory penalty, the 
verdict need only fix the liability of the defend- 
ant. The statutory sum will be assessed by the 
court.°? And the rule applies generally where an 
arbitrary sum is imposed by the statute and the 
complaint before plaintiff had rested, 
introduction of evidence that 
plaintiff found the can in question 
full of ashes, with its top cut off, 


beside defendant’s house, the judg- 
ment will be reversed, in order that 


etc. kh. Cos 


Wo Seeteet. SOt 213) 58 1 ed. 494; 
Pocahontas Distilling Co. v. U. S., 
218. Hed. 782, 184 CCA 566; U. S. 
v. Illinois Cent. R. Co., 170 Fed. 542, 
95 CCA 628; U. S. v. Baltimore, etc., 
R. Co., 170 Fed. 456; U. S. v. South- 
ern Pacific Co., 162 Fed. 412 [aff 
ite edc00; 96 .CCAy 252. sand “att 
171 Fed. 364, 96 CCA 256]. 

pec aboD v. Atwood, 30 Conn. 
102. 

Mass.—Roberge v. Burnham, 124 
Mass. 277. 

Mo.—State v. Kansas City, ete, R. 
Co., 70 Mo. A, 634. 

Nebr.—Peterson vy. State, 79 Nebr. 
132, 112 NW 306, 126 AmSR 651, 14 
LRANS ‘292. 

N. Y.—People v. Briggs, 114 N. Y. 
56, 20 NE 820 [aff 47 Hun 266]; 
Kerin v. New York City R. Co., 53 
Misc. 568, 103 NYS 769. 

Okl.—Hammett v. State, 42 Okl. 
384, 386, 141 P 419, AnnCasl1916D 
1148 [cit Cyc]. 

Vt.—Burnett v. Ward, 42 Vt. 80. 

Wis.—State v. Nergaard, 124 Wis. 
414, 102 NW 889. 

[a] Actions by people or state.— 
“There is no apparent reason for 
making any distinction in that re- 
spect in behalf of a defendant in an 
action for a penalty, in which the 
People are the party plaintiff. It is 
no less a_ civil action because so 
brought. The purpose of the action 
is not the punishment of the de- 
fendant in the sense legitimately ap- 
plicable to the term, but such action 
is brought to recover the penalty as 
a fixed sum by way of indemnity to 
the public for the injury suffered by 
reason of the violation of the stat- 
ute. The effect of the recovery is 
merely to charge the defendant with 
pecuniary liability, while a criminal 
prosecution is had for the purpose 
of punishment of the accused.” Peo. 
Va Briggs, 114 N.Y. 56,965, 20 NE 
820 


[b] Action by party injured. 
Where the action is brought under a 
statute not strictly penal, but rather 
remedial in its nature, defendant is 
not entitled to the rule of evidence 
applicable to criminal trials. Mun- 
son v. Atwood, 30 Conn. 102; Roberge 
v. Burnham, 124 Mass. 277; Burnett 
v. Ward, 42 Vt. 80. 

{c] Plaintiff should be held to 


Havana v. Biggs, 58 Ill. 483: Toledo, 


etc., R. Co. v. Foster, 43 Ill. 480; 
Lewiston v. Proctor, 27 Ill. 414; Web- 
ster v. Peo., 14 Ill. 365; Chicago v. 
Rowe, 187 Ill. A. 175; Chicago vy. Clas- 
sen, 170 Ill. A. 310; Palmer v. Peo., 
109 Ill. A. 269; Gunkel v. Bachs, 103 
Ill. A. 494; Indiana Millers’ Mut. F. 
Ins. Co. v. Peo., 65 Ill. A. 355; Abing- 
don v. Meadows, 28 Ill. A. 442. Com- 
pare Atchison, ete., R. Co. v. People, 
227 Ill. 270, 81 NE 342 [rev 128 Ill. 
A. 38] (holding more than a_ pre- 
ponderance necessary); Eubanks v. 
Ashley, 36 Ill. 177. 

Me.—Campbell v. Burns, 94 Me. 
127, 46 A 812, 

Mass.—Roberge ‘vy. Burnham, 124 
Mass, 277. 

N. H.—Hitcheock vy. Munger, 15 
NSE ore 

46. Dassance v. Gates, 13 Vt. 275 
(if the minute required to be in- 
dorsed upon the writ by the author- 
ity issuing it is not made, the suit 
will be dismissed on motion). 

[a] Plaintiff may be nonsuited in 
aqui tam action. Ranney v. Jones, 
21002 CuiQs Bi 3nG. 

[b] Time for making motion.— 
If there is no precise time fixed by 
the practice of the court for mak- 
ing a motion to quash an action for 
the recovery of a penalty, it must 
be made within what the court shall 
determine a reasonable time. Clark 
v. Lisbon, 19 N. H. 286. 

47. Clark v. Lisbon, 19 N. H. 286. 

48. Maguire v. Xenia, 54 Ill. 299. 

49. New York Excise Comrs. v. 
Purdy, 36 Barb. (N. Y.) 266, 13 AbbPr 
439, 22 HowPr 506 [rev 13 AbbPr 434, 
22 HowPr 312]. 


50. Compulsory reference see Ref- 
erences [34 Cye 1778]. : 

Right to jury trial see Juries [24 
Cye 108]. , 

51. Trial of civil actions generally 
see Trial [38 Cyc 1238]. 

52. See State v. Meadows, 106 Mo. 
A. 604, 81 SW 463. 

Instructions in civil actions gen- 
erally see Trial [388 Cyc 1594]. 

53. See Haley v. Taylor, 77 Miss. 
867, 28 S 752, 78 AmSR 549. 

[a] Taking case from jury.— 
Where, in a suit to recover the pen- 
alty imposed by L. (1902) p 1135 
c 482, for the alleged unlawful traffic 
in milk cans, the court dismissed the 


the facts with reference to the con- 
dition of the can at the time defend- 
ant obtained it could be more fully 
developed. Schmidt v. Justus, 46 
Misc. 459, 92 NYS 362. 

[b] Jurors as judges of both law 
and fact.—The rule in some states 
that the jury in a criminal case is to 
judge of both the law and the facts 
has no application to actions for 
penalties. Boyle v. Smithman, 146 
Pa, 255,023 7 Assoze 

Province of court and jury gener- 
ally see Trial [38 Cyc 1511]. 

54. In re Atty.-Gen., Mart. & Y. 
(Tenn.) 285, ; 

[a] Preference 
Laws or rules giving criminal cases 
a preference over others upon the 
docket as to the time of trying them 
do not apply to penal actions. In re 
Atty.-Gen., Mart. & Y. (Tenn.) 285. 

55. Sumrell v. Atlantic Coast Line 
R. Co., 152 N, ©. 269, 67 SH 585. 

56. Pilots v. Clark, 33 N. Y. 251. 

57. See supra § 80. 

58 Bennet vy. Smith, 1 Burr. 401, 
97 Reprint 371; Bunyan vy. Yerbury, 
1D. & R. 448, 16 ECL 46; Robinson 
v. Garthwaite, 9 Hast 296, 103 Re- 
print 586; Stone v.. Farey, 1 Hast 554, 
102 Reprint 218; Watson vy. Jackson, 
1 “Wills (CipsP Rison. 95 Reprint 643; 
McClenaghan y. Mcleod, 3 Ont. Pr. 
as Ranney v. Jones, 21 U. G, Q. B. 

59._ Chicago, etc., R. Co. y. U. S., 
220 U. S. 559, 31 Sct 612; .55 Tu. edis. 
582; Hepner v. U. S., 213 U. S. LOas 
29 SCt 474, 53 L. ed. 720, 27 LRANS 
739, 16 AnnCas 960 [overr in effect 
Atchison, ete, R. Co. v. U. Sal 
Fed. 194, 96 CCA 646, 27 LRANS 


756]; Wielding v. La Grange, 104 
Iowa 530, 73 NW 1038; Hines v. 
Darling, 99 Mich. 47, 57 Nw 1081; 


Low v. Hall, 47 N. Y¥.-104; Peo, v. 
Girard, 73 Hun 457, 26 NYS 272 [aff 


soci, Y. 105, 39 NE 823, 45 AmSR 
60. Pettis: y.5 Dixon, 1 i 
(Conn.) 179. ee 
61. Maguire v. Xenia, 54 Tl. 299; 
Grant vy. Com., 16 Pa. DISt 826.) soe 
Pa. Co. 48.° See Com. v. Hudock, 37 


Pa. Super. 176 (such judgment no 
waiver of irregularities by defend- 


ant). 
62. Cotten v. Rutledge, 33 Ala. 
110; Com. v. Stevens, 15 Mass. 195; 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 
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liability of defendant is found by the jury.62 Where 
a fixed penalty is imposed by the statute its amount 
cannot be lessened or increased by the court ** or 
jury.°> Where the statute fixes a penalty of not 
less than a certain amount, nor more than another 
amount, but does not specify whether the amount 
shall be fixed by the court or the jury, according 
to some authorities the court should fix the amount 
after the jury has found defendant guilty.6¢ Ac- 
cording to other authorities, the jury will be per- 
mitted to fix the amount.67 Where the amount of 
the penalty for which defendant is liable has been 
admitted by defendant, the intervention of a jury 
is not required if the penalty given by statute is 
a fixed sum.*® In some eases, however, the rule is 
stated as follows: When nil debet is pleaded, and 
the issue is found against defendant, the assessment 
of the penalty is for the jury;®® when the plea is 
not guilty, it is for the court.7° Where two penal- 
ties are claimed, the jury should assess the amount 
to be recovered.’ Where the statute imposing 
the penalty prescribes only a minimum: penalty and 
fails to preseribe the maximum, the trial court or 
jury may assess a penalty in excess of the minimum 
amount preseribed.7? 

[§ 139] 3. Verdict and Findings. The verdict 
must be responsive to the issues.7? In an action of 
debt it is immaterial that the verdict is in damages 
instead of finding the sum as a debt.7* It is not 
necessary for the jury to find any hypothetical ver- 
dict for damages, where the action is on a statute 
and only for a forfeiture or penalty definitely pre- 
seribed thereby.7®> In debt on a statute giving an 
uncertain sum by way of penalty, a verdict for a 
less sum than demanded may be sustained.7®¢ An 
action in the name of the state for the recovery 
of a penalty. is not a civil action in the sense that 
a verdict may be found upon the concurrence of 
three fourths of the jurors as permitted by statute 
relating to civil actions.” The fact that the orig- 
inal writ was sued out in the name of the United 
States of America, but that the verdict was returned 


Stilson v. Tobey, 2 Mass, 521; Eddy 
vy. Oliver, 5 Dane Abr. (Mass.) 
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; and the judgment rendered for the United States 
and not for the United States of America, is imma- 
terial."® Where but one penalty is sued for, the 
verdict need not specify that it is for a particular 
penalty.79 

A special verdict in an action for a penalty must 
find facts sufficient to warrant the entry of a jude- 
ment either for or against plaintiff.S° Where the 
jury find defendant guilty, but add to their verdict 
a finding that he was innocent of an intent required 
by the statute imposing the penalty, it amounts to 
a verdict of acquittal.§1 

In an action to recover several penalties a gen- 
eral verdict for defendant is sufficient,8? but, in 
case of a verdict for plaintiff, the particular of- 
fenses for which it is rendered should be specified,** 
although it has been held that a verdict in a civil 
action of debt for a penalty containing several 
counts for distinet penalties is not uncertain, al- 
though for a gross sum on several counts, where the 
total amount is not such as to indicate that more 
than the maximum penalty was awarded under any 
count.%4 ‘ 

Amendment. The jury may be permitted to cor- 
rect their finding after returning the verdict in or- 
der to make it conform to what they agreed and 
intended it should be.®® 

[§ 140] N. Judgment and Record **—1. Judg- 
ments—a. Time and Manner of Entry. Judgment 
against defendant must be entered publicly, or only 
after due notice to him.§? Final judgment cannot 
be entered on demurrer, but only on a trial upon 
the merits, where the statute provides that the pen- 
alty shall be imposed on ‘‘conviction.’’ 88 

[§ 141] b. Parties—(1) Persons to Whom 
Awarded. Where the statute imposing a penalty 
makes a definite and specific disposal thereof, vest- 
ing no discretion in the court or jury, it is not 
essential that the judgment contain an express 
award as to the manner in which the money shall 
be disposed of,8° but where the court is to exercise 
a discretion it must appear on the fact of the judg- 


need not say single value, in terms. ;171 Ky. 1, 186 SW 887. 
Warren v. Doolittle, 5 Cow. (N. Y.) 


78. Smith v. U./S., 22 F.’Cas. No. 


254, 678. To same effect Cross v. U. S., | 13,122, 1 Gall. 261, 
63. Morrill v. Title Guaranty, etc.,|6 F. Cas. No. 3,434, 1 Gall. 26. 79. Parke) ww. Adams; (3) oNi.d elor 
Co., 94 Wash. 258, 162 P 360, 163 P 68. Tennessee Mut. Bldg. etc., | 251. i , 
7133. Assoc. v. oe Ce poe oe Ss bee ateran” v. Currie, 7Z Minn. 403, 
2 , 2 N. J. | 687; Saratoga County Excise Comrs. i 
L Stos ee medye dw COneas Vv. Doherty, 16 HowPr CCE. ee ies eet v. Wolfrum, 88 Wis. 481, 
"65. i . (Pa.) | Cincinnati, ete, R.. Co. v. Cook, 
Beer Macklin v. Taylor, Add. (Pa.) On ah 26k: Par oir aN ete. ig een pee 
& aS) v. Boston, etc, R. Cot €9 U.S. v. Allen, 24 F. Cas. No. | etc, Co. Vv." Bowling, O% i 
fy baa. B08: Scott v. Missouri Pac. R. | 14,431, Brunn. Col. Cas. 94, 4 Day 83. Westbrook v. Van Auken, 5 
Co., 38 Mo. A. 523. (Conn.) 474; Com. v. Stevens, 15 N. J. L. 561; Bloodgood v. Vande-. 
67. Ga —McDaniel v. Gate City |Mass. 195. See Chesley v. Brown, 11] veer, 3 _N. J. L. 486; Dixon v. Free- 
Gas-Light Co., 79 Ga. 58, 3 SE|Me. 143 (holding that where court |man, 3 N. J. L. 6; Whitlock v. Tomp- 


693. 

Tll.—Peo. v. Hartford L. Ins. Co., 
252 Ill. 398, 96 NE 1049, 37 LRANS 
778. 


Mich.—Hines v. Darling, 99 Mich. 
47, 57 NW 1081. 

N. J.—Bowden v. 
Dverseer of Poor, 41 

N. Y.—Lammond v. 
263. t 

See State v. Leaver, 62 Wis. +387, 
22 NW 576 (where the court inti- 
mated without deciding ae the jury 
should assess the amount). 

[a] Jury not at liberty to give 
sess than minimum.—Worth v. Peck, 
5 Par, 268. 

[b] When a statute gives double 
the value of goods by way of penalty, 
to be recovered in debt, the jury may 
find the value of the goods, and the 
court double the value in their judg- 
ment; and it is sufficient that the 
verdict say the value of the goods. 
This shall be intended the single, not 
the double, value; and the verdict 


Randolph Tp. 
N. J. L. 462. 
Volans, 14 Hun 


assessed the minimum penalty a new 
trial would not be granted because 
the jury did not assess the pen- 
alty). 

70, Com. v. Stevens, 15 Mass. 195. 

71. Kennedy v. Wright, 34 Me. 351. 

72, Western Union Tel. Co. v. 
State, 82 Ark, 309, 101 SW 748, 12 
AnnCas 82. 

73. Albright v. Tapscott, 53 N. Cc 
473 (in an action of debt for a pen- 
alty in which nil debet is pleaded, a 
verdict finding all the issues in favor 
of plaintiff and assessing™his dam- 
ages at a specified sum is not respon- 
sive to the issues and will not sus- 
tain a judgment of recovery). 

74, Spence v. Thompson, 11. Ala. 


746. 
75. Mapel v. John, 42 Ww. Va. 30, 


94 SH 608, 32 LRA 800, 57 AmSR 


839. 
7G. Dozier v. Bray, 9 N. C. 57. 
Variance between demand and 


amount of judgment see infra § 147. 
77, American Express Co. v, Com., 


kins, 2 N. J. L. 255. 

4. Chicago, etc; -R: Co. v. Peo, 
82 Ill, A. 679. 

85. Cole v. Laws, 104 N. C. 651, 
10 SE 172. 

86. Enforcement of foreign or sis- 
ter state judgments see Judgments 
[23 Cyc 1561, 1610]. 

Judgment as claim in bankruptcy 
see Bankruptcy § 501. 

87. Pittsburgh v. Madden, 14 Pa. 
Co. 120, 

gg. Reagh v. Spann, 3 Stew. (Ala.) 


Vandegrift v. Meihla, 66 N. J. 
L. 92, 49 A 16; Grant v. Com., 16 
Pa. Dist. 826, 33 Pa. Co. 43; Frederick 
vy. Lookup, 4 Burr. 2018, 98 Reprint 
51; In re Boothroyd, 10 Jur. 117. 

[a] For example, where a statute 
directed that a penalty recovered 
upon an indictment should go to the 
county, a sentence directing it “to be 
disposed of according to law” is not 
erroneous. Com. v. Horton, 3 Pick. 
(Mass,) 206. 
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ment that they have done so.°° In a qui tam action 
the judgment should be in favor of the informer 
for the uses expressed in the statute,®1 but a failure 
of the judgment to specify the uses to which the 
penalty is recovered is amendable.®? It is error to 
render judgment in favor of the state,®? but, where 
the proceeding is by indictment in the name of the 
state, the judgment is properly entered in the name 
of the state,°* although it is proper to enter an order 
on the record immediately following the judgment 
directing the proper share of the recovery to be 
paid to the informer if there is one.®> If a statute 
gives a penalty partly to the use of the state and 
partly to the use of an informer, and the state prose- 
cutes for the penalty, the judgment should be in 
favor of the state for the whole penalty.°* Where 
judgment is for the amount fixed by the statute, 
error in awarding a portion thereof to the wrong tse 
is not one of which defendant can complain.” 

[§ 142] (2) Joint Defendants. Although debt 
for a statutory penalty is in form ex contractu, it 
is really an action founded on a tort, and according 
to some authorities proof of a joint liability of all 
defendants is not required, but judgment may be 
entered against one alone.®® According to other 
authorities such a judgment cannot be entered where 
defendants join in a plea of nil debet as distin- 
guished from a plea of not guilty.°2 On an informa- 
tion charging several jointly the jury may convict 
some of a whole cr part of the offense and acquit 
others.t Where the statute makes the principal and 

his agent jointly and severally subject to a penalty, 
if a joint action is brought, the judgment must be 
joint.” 

[§ 143] ¢. Contents and Recitals—(1) In Gen- 
eral. Where agsuit is instituted for the penalty in- 


90. Vandegrift v. Meihla, 66 N. J 


JH LOGUE nin 
L. 92, 49 A 16; In re Boothroyd, 10 
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7 18 Wall. 
21 L. ed. 908 (where both not guilty 


curred by the violation of a specific law, the judg- 
ment should set out the statute or ordinance, or the 
substance of it,? and show in what respect it has 
been violated. Where there are two penalties im- 
posed, the judgment ought to designate the particu- 
lar penalty on which defendant is convicted,® but 
where only one penalty is declared for, a judgment 
in general terms is sufficient,® at least if plaintiff 
is entitled to the whole of the money recovered.? 
In a summary proceeding for a penalty, the convic- 
tion must contain the evidence on which the judg- 
ment was founded,’ and where it fails to set out 
evidence sufficient to support the judgment, defend- 
ant in certiorari will not be permitted, by an 
amended return, to show a different conviction.2 An 
ambiguity in a judgment for a statutory penalty 
may be cured by reading the statute into the judg- 
ment.1? Where an action is one of debt, judgment 
for ‘‘damages’’ is irregular, but the irregularity is 
not ground for reversal." 

[§ 144] (2) Provisions for Enforcement. In a 
civil action to recover a penalty a judgment in form 
and effect one which could properly be entered only 
in a criminal proceeding providing for imprisonment 
in case of failure to pay is bad.42 A sentence of 
imprisonment, unless expressly authorized by stat- 
ute, is improper in a civil action to recover a pen- 
alty.15 But where the statute so provides, the 
judgment may provide for its enforcement by im- 
prisonment of defendant.1* At common law a judg- 
ment concluding in misericordia was not regarded 
as objectionable.15 

[§ 145] d. Amount—(1) In General. Where 
the action is for a penalty of a fixed amount, the 
judgment must be for the specific sum fixed.1¢ The 
penalty cannot be inereased or diminished by the 


(U. S.) 516, | Nims, 61 Fla. 420, 54 S 779. 


Buehlman vy. Koester, 171 Til. 
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CUD 

91. Conn.—Bradley v. Baldwin, 5 
Conn. 288. 

TIll.—Illinois Cent. R. Co. v. Herr, 
54 Ill. 356; Illinois Cent. R. Co. v. 
Tait, 50 Til. 48. 

Ky.—Heard v. Faris, 1 Litt. 245. 

Mo.—Smith v. Western Union Tel, 
Co., 5% Mo. A. 259. 

N. J.—Jones v. Pitman, 12 N. J. L. 
93. 

Tex.—Tarde v. Benseman, 31 Tex. 
277; Doss v. State, 6 Tex. 433. 

[a] For example.—Where one half 
of the penalty inflicted is to be paid 
to the informer and the other half to 
the treasury of the town, the judg- 
ment should be that the informer 
recovered the penalty, one half to 
his own use and the other half to be 
“iid into the treasury of the town. 
Bradley v. Baldwin, 5 Conn. 288. 

92. Bradley v. Baldwin, 5 Conn. 
288. 

93. Doss v. State, 6 Tex. 433. 

94, State v. Stanford, 20 Ark, 145. 

95 State v. Stanford, 20 Ark. 145. 

96. Com. v. Howard, 13 Mass. 221. 

Right of state to whole penalty 
where no informer see infra § 160. 

97. St. Louis, etc., R. Co. v. State, 
55 Ark. 200, 17 SW 806. 

98. U. S.—Chaffee v. U. S., 18 Wall. 
516, 21 L. ed. 908. 

N. H.—Powers v. Spear, 3 N. H. 
oD: 


Tenn,—Martin v. McNight, 1 Overt. 
30 


Eng.—Bastard v. Hancock, Carth. 
361, 90 Reprint 810; Ruck v. Atty.- 
Gen., 3 H. & N. 208, 157 Reprint 447. 

Ont.—Drake v. Preston, 34 U. C. 
Qe BL i257: 

99. Burnham v. Webster, 5 Mass. 
266; Boutelle v. Nourse, 4 Mass. 431; 
Hill v. Davis, 4 Mass. 137. See Chaf- 


and nil debet were pleaded). 

1. Hill v. Davis, 4 Mass. 137. 

2. Indiana Millers’ Mut. F. Ins. 
Co, v. Peo., 65 Ill. A. 355 [aff 170 
Tl. 474, 49 NE 364]. 

3. Wilcox v. Knoxville Borough, 
2 Pa. Dist. 721; Ridley Park Borough 
v.. Chester, «ete;, R. Co., 24 ‘Pa. Co: 
3, 8 Del. Co. 27; Com. v. Blossom, 12 
Pa, Co. 580; Stroudsburg’ Borough v. 
Brown, 11 Pa. Co. 272; Com. v. Coch- 
ran Creamery. Co., 4 Pa. Co. 258; 
Nash v. Com., 2 Pa. C. Pl. 289; Mana- 
yunk vy. Davis, 2 Pars. Eq. Cas. (Pa.) 
288; Com. v. Ryan, 2 LanclRev (Pa.) 
24; Lancaster v. Hirsch, 1 LancLRev 
(Pa.) 209; Com. v. Davenger, 10 
Phila. (Pa.) 478; Philadelphia v. Dun- 
can, 4 Phila. (Pa.) 145; Reg. v.. Stew- 
art, 2b "WiC! .Q: (B32 7. 

4, Wilcox v. Knoxville Borough, 2 
Pasi Distal 72131 Comibaeioen Cochran 
Creamery Co., 4 Pa. Co. 253; Mana- 
yunk v. Davis, 2 Pars. Ea. Cas. (Pa.) 
289; Com. yv. Davenger, 10 Phila. 
478; Com. v. Finkheimer, 9 
. (Pa.) 504; Com. v. Fiegle, 2 
Phila. (Pa.) 215. 

5. Dixon v. Freeman, 3 N. J. L. 
411; Whitlock v. Tompkins, 2 N. J. 
L. 273; Manayunk v. Davis, 2, Pars. 
Eq. Cas. (Pa.) 289; Com. v. Boos, 1 
LuzLegReg (Pa.) 378. 

SEMING tieiay fbue 


ae Parke v. Adams, 
am Dallas v. Hendry, 3 N. J. L. 
8. Marinelli v. State, 61 N. J. 1. 
177, 39 A 640 [aff sub nom. Schneider 
Vv. Marinelli, 62)N}) Di) W739" 42 A. 
1077]. 
9. Marinelli v. State, 61 N. J. L. 
177, 39 A 640 [aff sub nom. Schneider 


v. Marinelli, 62 N. J. Ln 789, 42° A: 
1077] 


pip Bs 
A. 476, 
12. Kuder_v. Waukesha County, 
(Wis.) 178 NW 249. a 

13. Kinmundy v. Mahan, 72 Tl. 
462; Lewiston v. Proctor, 27 Ill. 414; 
In re Hanson, 36 Me. 425; Peo. v. 
Hoffman, 3 Mich. 248; Murphy vy. 
Montclair Tp., 39 N. J. L. 673. 

14. Peo. v. Brod, 197 Tll. A. 358; 
Lowrie v. State Bd. of Registration 
and Examination in Dentistry, 90 
N. J. L. 54, 99 A 927, 

Constitutional inhibition of impris- 
onment for debt see Executions 


§ 1108, 
Humble vy. Bland, 6 T. R. 255, 
101 Reprint 540; Wynne v. Middle- 


ton, 1 Wils. C. P. 125, 95 Reprint 5S'0;s 


Jenkinson vy. Bates 
Bland, supra]. 
16. Ala.—Cotten v. Rutledge, 33 
Meralco 
Mo.—Smith v. 
Cored 


[cit Humble v. 


Western Union Tel. 
7 Mo, A. 259. ; 

N. J.—Sayre v. Sayre, 3 N. J. 
596; Scudder v. Bloomfield, 3 N. J. 
L. 506; Adams v. Scull, 3°N. J. L. 
311; Steelman v. Bolton, 2 N. J. L. 
eee v. Conger, 2 N. J. 


N. Y.—Canastota, ete., Plank Road 
Coke ae Be Barb. 601. 
: — right v.— Tapscott, . 
NON YRS ¥ re 


Pa.—Mack y. Miller, 9 Monte. Co. 


96. See also Ritchie 
Rawle 196. 
Tenn. — Memphis v. Schade, 12 
Heisk. 579. a 
[a] Verdict not specifying amount. 
—A verdict for plaintiff, not specify- 


v. Shannon, ‘2 


ing any amount, entitles him to a 


judgment for the penalty and costs, 
since there is no amount to be found 


: by the jury. Cott i " 
10. Seaboard Air Line R. Co. vy. Ala. 110. Mi Sera cee mee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


e-em 


-§§ 145-151] . 


court.'* Where the amount of the penalty is not 
prescribed, the demand is no criterion of the amount 
to be recovered,‘ and in entering judgment the 
amount should be for a sum certain.1® Where de- 
fendant has been convicted as to more than one 
penalty, the number must be set out and desig- 
nated in the judgment.?° Where but one penalty 
is sued for the judgment need not specify that it 
is for a particular penalty.21 

[§ 146] (2) In Case of Joint Defendants. It 
depends on the nature of the offense, as being entire 
or several, whether several persons, jointly and 
simultaneously committing it, are to be subjected, 
the whole to but one penalty or each to the whole 
penalty.22 Where a statute imposing a penalty 


eontemplates only one offense but two classes of 


offenders, an offense jointly committed by an of- 
fender of each elass is, in its nature, one and en- 
tire, and the penalty is one, and several] penalties 
cannot be imposed on the several offenders.?? 

[§ 147] (8) Variance from Declaration. The 
demanding of one sum will not prevent the recovery 
of a smaller sum, where it is diminished by extrinsic 
circumstances,24 and when the amount recoverable 
ean be ascertained only by verdict or judgment, 
it is no objection, even to a declaration in debt, 
that the amount claimed varies from that found.”® 
In debt on a statute to recover a penalty, the dam- 


[b] Multiple of penalty.—Where | statute. 


FINES, FORFEITURES AND PENALTIES 


[25 C.J.] 1209 


' ages inserted in the declaration need only be 


nominal, and judgment may be entered for an 
amount in excess of the ad damnum.?* Plaintiff is 
not entitled to recover for penalties accruing after 
the action is begun.?? 

[§ 148] e. Operation and Effect.2® A judgment 
for a statutory penalty will not bar another action 
for a different cause, although arising out of the 
same transaction.*® A second action may be main- 
tained for penalties accruing after action was 
brought for other penalties.*° 

[§ 149] f. Tender. Tender of payment of a 
judgment must include accrued interest.** 

[§ 150] 2. Record.?2, Where the proceedings 
are had in an inferior court, the record should show 
jurisdiction and every fact necessary to constitute 
the offense, under the general principles which gov- 


Conley v. Palmer, 


ern penal actions.2? A record in a summary pro- 
ceeding for the enforcement of a penalty must con- 
tain a finding set forth in express terms or to 
be implied with certainty that a special act has been 
performed by defendant, and must describe such act 
or define it in such a way as to show ‘hat it is 
within the unlawful class of acts; otherwise a judg- 
ment that the law has been violated is insufficient.** 
[§ 151] O. New Trial. The court has full power 
to grant a new trial in an action for a penalty, 
| although the verdict was in favor of defendant.*° 


4 Den.{ Pa.—Buckwalter v. U. S., 11 Serg. 


the statute gives a penalty of the 
same amount for each of several par- 
ticulars, the judgment must be for 
one penalty or some multiple thereof. 
Behymer v. Odell, 31 Ill. A. 350. 

[ec] Judgment in figures, — The 
penal sum must be entered in words 


and not in figures, in the judgment. 


Oliver v. Larzaleer, 5 N. J. L. 605. 

17. Clark v. Barnard, 108 U. S. 
436, 2 SCt 878, 27 L. ed. 780; Powell 
v. Redfield, 19 F. Cas.) No. 11,359, 4 
Blatchf. 45; U. S. v. Montell, 26 F. 
Cas. No. 15,798, Taney 47; Broadwell 
v. Conger, 2 N. J. L. 210; Mack v. 
Miller, 9 Montg. Co. (Pa.) 96; Taylor 
v. State, 35 Wis. 298. : 


18. See infra § 147. 

19. Philadelphia v. Harkins, Al 
Phila. (Pq.) 518. 

20. Walker v. Pierson, 3 N. Je, ae 


47: Matthews v. Pemberton, 3 N. J. 
Le 22. 

21. Parke v. Adams, 3 N. J. L. 
251. 

22. Tracy v. Perry, 5_N. H. 504; 
Peo. v. White, 124 App. Div. 79, 108 
NYS 212; Warren v. Doolittle, 5 Cow. 
(N. “Y.)' 678; Reg. -v. Dean, 12 M. & 
Ww. 39, 152 Reprint 1102; Drake v. 
Preston, 34 U. C. Q. B. 257. 

[al ‘Where the offense is in its 
nature single, and cannot be severed, 
the penalty shall be single, because, 
although several persons may Join in 
committing it, it still constitutes but 
one offense. 2 a Clarke, Cowp. 
610, 98 Reprint 1 4 
Tb] Where the offense is in its 
nature several, and where every per- 
son concerned may be separately 
guilty of it, then each offender is 
separately liable to the penalty, be- 
cause the crime of each is distinct 
from the offense Ws pee other see 
each is punishable for his own ne. 
Rex o Glarke, Cowp. 610, 98 Reprint 


1267. 
fo], Only, one penalty A Lass of 
joi sa 
two joined in the Be riccuned 


wine without being | 
they had incurred jointly the pen- 
alty imposed by statute, and judg- 
ment in debt against them jointly, 
on the statute, should be for only 
one penalty. Tracy v. Perry, 5 N. - 
504. (2) Only one penalty can be 
recovered against several persons 
who assist a tenant to remove goods 


from demised premises to avoid the | 


payment of rent, contrary to the 


374 [aff 2 N. Y. 182]. 

{d] Several penalties.—Where the 
statute provides that “no person shall 
use any bush-seine” in a certain river 
on prescribed penalty for each of- 
fense, and two or more persons are 
concerned in drawing a bush-seine in 
the river, it is a several offense in 
each person concerned and each is 
separately liable to the penalty im- 


posed: Curtis v. Hurlburt, 2 Conn. 
309. 
23. Peo. v.. Kolb, 3 Abb. Dec. 


(N. Y.) 529, 3 Keyes 236. 

[a] For example, L. (1839) ¢ 13, 
imposing penalties on managers of 
theatrical exhibitions carried on 
without license, and on owners, cic., 
of buildings let therefor, an offense 
by both is one and entire, and the 
penalty for one offense is single, and 
a complaint against both for a pen- 
alty states but one cause of action. 
Peo. v. Kolb, 3 Abb. Dec. (N. Y.) 529, 
3 Keyes 236. 

24. U. S.—U.S. v. Colt, 25 F. Cas. 
No. 14,839, Pet. C..C. 145. 

Conn.—Perrin v. Sikes, 1 Day 19. 

N. Y.—Warren v. Doolittle, 5 Cow. 
678; Ely v. Van Beuren, 3 Cai, ) 218. 

N. C.—Dowd v. Seawell, 14 N. C. 
185. 

Pa.—-Buckwalter v. U. S., 11 Serg. 


& R. 193; Philadelphia v. Harkins, 1 
Phila. 518. 

Eng.—Pemberton v. Shelton, Cror 
Jac. 498, 79 Reprint 425. 

Necessity of alleging precise sum 
claimed see supra § 124. 

25. U. S.—wU. - vi -Bliot,! 250 F. 
Cas. No. 15,043; Washington v. Haton, 
99 F. Cas. No. 17,228, 4 Cranch C. C. 
352 ses S.cve) Colt,” 25% Cas. No. 
14,839, Pet C. C. 145. 

Conn.—Perrin v. Sikes, 1 Day 19% 
Hart v. Brown, 2 Root 301. 

Me.—Thompson v. Smith, 79 Me. 
160, 8 A 687. 

Mass.—Reed v. Davis, 8 Pick. 514; 
Com. v. Stevens, 15 Mass. 195; Eddy 
vy. Oliver, 5 Dane Abr. 254. 

N. H.—Craig v. Gerrish, 58 Ni A. 
513; Orne v. Roberts, 51 N. H. 110; 
Harper v. Bowman, 3_.N. H. 489. 

N. Y.—Merchants’ Bank v. Bliss, 85 
N.Y. 412 [aff 24°N. Y: Super. 391, 
143 AbbPr 225, 21 HowPr 365]; War- 
ren v. Doolittle, 5\Cow. 678. — 

N. C.—Dowd v: Seawell, 14 N. (Gs 


185. 
Oh.—Rockwell v. State, 11 Oh. 180. 


& oR. 193: 

Eng.—Parker v. Curson, Cro. Jac. 
529, 79 Reprint 453; Pemberton v. 
Shelton, Cro. Jac. 498, 79 Reprint 425. 

26. Indiana Millers’ Mut. F. Ins. 
Co. v. Peo., 170 Ill. 474, 49 NE 364. 

27. Terre Haute, ete, R. Co. v. 
Baker, 122 Ind. 433, 24 NE 83. 

28. Former recovery as a defense 
see supra § 95. 

29. St. Louis, etc., Co. v. Trimble, 
54 Ark. $54, 15 SW 899. 

30. Gould v. Olympic Min. Co., 49 
Mise. 612, 96 NYS 455. 

Bi. State v. Wooley, 44 Vt. 363. 

32. Necessity that record of jus- 
tices of the peace: } 
Contain evidence see Justices of the 

Peace [24 Cyc 636]. 

Show cause of action before justices 
of the peace see Justices of ‘the 
Peace [24 Cyc 634]. f 

Show that jurors were sworn see 
Justices of the Peace [24 Cyc 637]. 
33. Proctor v. State. 5 Del. 387; 

Elmer v. Danzenbacker, 37 N. J. L. 

363; Buck v. Danzenbacker, 37 N. J. 

L. 359; Steelman v. Bolton, 2 N. J. L. 

303; Com. v. Hudock, 37 Pa. Super. 

176; Hess v. Monier, 1 Pa. Dist. 606, 

57 PittsbLegJNS 44; Com. v.. Coch- 

ran Creamery Co., 4 Pa. Co. 253; 

Manayunk v. Davis, 2 Pars. Eq. Cas. 

(Pa.) 289; Fraily v. Sparks, 2 Pars. 

Eq: Cas. (Pa) 232; Com; v. .Gilling- 

ham, 1 Brewst. (Pa.) 396; Com. v. 

Grower, 3 Brightly (Pa.) 4536; 

Gibbons v. Wandell, 2 Kulp (Pa.) 

$44; Davis v. Com., 1 LackJur 102; 

Lemon v. Reidel, 1 LancLRev (Pa.) 

38: Com. v. Davenger, 10 Phila, (Pa.) 

478: Com. v. Finkheimer, 9 Phila. 

(Pa.) 504; Philadelphia v. Duncan, 4 


Phila. (Pa.) 145; Com. v. Fiegle, 2 
Phila. (Pa.) 215; Philadelphia v. 
Roney, 2 Phila. (Pa.) 43; Northern 


Liberties v. O’Neill, 1 Phila. (Pa.) 
427; Adams v. Com., 1 Woodw. (Pa.) 
417; Reading v. Hirschline, 1 Woodw. 
(Pa.) 142; Abrams v. Columbia, etc., 
BR. Co.%3 SS Cwb42, 58r SHA819. 


24. Com. v. Davison, 11 Pa, Super. 
130; Com. v. Foulkrod, 17 Pa. Dist. 
360. 

U. S. v. Halberstadt, 26 F. Cas. 


15,276, Gilp. 262; Hylliard v. 
Nickols, 2 Root (Conn.) 176; Pettis 
v, Dixon, Kirby (Conn.) 179. 

[a] Early English authorities 
were to the contrary.—Mattison v. 
Allanson, Str. 1238, 98 Reprint 1154; 


1210 [25 0. J.] 


A new trial is, however, seldom granted in such 
actions,°° and then only when the verdict has been 
procured by some mistake or misdirection of the 
judge,** by the jury’s disregard of the law,?% or 
mistake,*® or by imposition or fraud.*? It will not, 
as a rule, be granted on the sole ground that the 
verdict is against the evidence. 
other authorities, new trials may be granted be- 
cause of the insufficiency of the evidence in a 
civil action for a penalty under the rules applicable 


Seymour vy. Day, Str. 899, 98 Reprint 
926 


386. Steel v. Roach, 1S. C. L. 63. 

37. U. S.—U. S. v. Halberstadt, 26 
FE, Cas. No. 15,276, Gilp. 262. 

Ky.—Clay v. Swett, 4 Bibb 255. 

N. Y.—Decker vy. Stauring, 57 
HowPr 495. : 

Pa.—Ridley Park Borough v. Ches- 
LOM ECUG. uot CO., 924 Pan Co. 3. 

Tenn.—Martin Vv. MeNight, 1 
Overt. 330, 

Eng.—Brooke yv. Middleton, 10 
Hast 268, 103 Reprint 777; Calcraft 
v. Gibbs, 5 T. R. 19, 101 Reprint 11; 
Wilson v. Rastall, 4.T. R. 753, 100 
Reprint 1283. 

Ont.—Hugill v. Merrifield, 12 U. C. 
C. P. 269; Bleeker v. Meyers, 6 U. C. 
Orn eanls 4. 

38. Atty-Gen. v. Rogers, 2 Dowl. 
PG. NES? 108'7, 

39. Selsea v. Powell, 6 Taunt, 297, 
1 ECL 388, 128 Reprint 1049. But see 
Ranston v. Etteridge, 2 Chit. 273, 18 
ECL 631 (holding that there must be 
proof of misconduct). 

40. tylliard v. Nickols, .2 Root 
(Conn.) 176; Pruden v. Northrup, 1 
Root (Conn.) 98; Hannaball v. Spald- 
ing, 1 Root (Conn.) 86; Lawyer v. 
Smith, 1 Den. (N. Y.) 207; Martin v. 
MeNight, 1 Overt. (Tenn.) 330. 

“The next question is, can the 
Court grant a new trial in a penal 
action of this kind where a verdict 
has passed for a defendant; and if 
they can, in what cases? We have 
diligently searched the books, and 
find there are two, and only two, in 
which they can do it. ist. If a ver- 
dict was founded on a mistake of 
the Court, in their direction to the 
jury, as to matter of law. 2d. Where 
a verdict has been procured by the 
fraud or practice of the defendant.” 
Martin v. McNight, 1 Overt. (Tenn.) 
330, 333. 

41. U. S. v. Halberstadt, 26 FE. 
Cas. No. 15,276, Gilp. 262; U. S. v. 
One Hundred and Seventeen Pack- 
ages Plug Tobacco, 27 F. Cas. No. 
15,936, 10 Ben. 343; U. S. v. Halber- 


Stadt, 26 F. Cas. No. 15,276, Gilp. 
262; Clay vs Swett, 4 Bibb. (Ky.) 
255; Martin v. McNight, 1 Overt. 


(Tenn.) 330; Brook v. Middleton, 10 
Hast 268, 103 Reprint 777; Hall v. 
Green, 9 Exch. 247, 156 Reprint 106; 
Gough v. Hardman, 6 Jur. N. §S. 402; 
Burgess v. Boetefeur, 7 M. & G. 481, 
49 ECL 481, 135 Reprint 193; Rex v. 
Mann, 4M. & S. 337, 105 Reprint 858: 
Mattison v. Allanson, Str. 1238, 93 
Reprint 1154; Seymour v. Day, Str. 
899, 93 Reprint 926; Fonereau v. ; 
3 Wils. C. P. 59, 95 Reprint 932; Jer- 
MOIS ven Halle 1 Wills! CieP. 17s 95 
Reprint 467. But see Bones vy. 
Booth, W. Bl. 1226, 96 Reprint 721 
(allowing new trial where action was 
by person aggrieved and not by com- 
mon informer). 


420 U.S. v. Fox, 25 Ff. Cas. ‘No. 
15,155, Deady 579 (Oregon code); 
341, 64 Tl. 


Gilbert v. Bone, 79 Ill. 
518 


[a] In New York (1) the right 
given by the code to the trial judge 
to entertain motions for new trials 
is not limited to any particular class 
of actions. Peo. v. Glasgow, 30 App. 
Div. 94, 52 NYS 24 [cit Ferguson y. 
Gill, 74 Hun 566, 26 NYS 596; Peo. v. 
McMasters, 74 Hun 226, 26 NYS 221 
(penal actions in which new trials 


For later cases, developments and changes in the law see cumulati 
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According to [§ 152] 


tions to recover 


were granted without question on the 
ground that the verdict was contrary 
to the evidence)]. (2) Prior to the 
code a verdict for defendant would 


‘not be set aside merely onthe 
ground that it was against the 
weight of the evidence. Decker v. 


Stauring, 57 HowPr 495; Wheeler v. 

Calkins, 17 HowPr 451; Lawyer v. 

Smith, 1 Den. 207; Rochester Over- 

Seers of Poor vy. Lunt, 15 Wend. 565; 

Comfort v. Thompson, 10 Johns. 101. 

Compare Crafts v. Plumb, 11 Wend. 

143 (holding that in an action for a 

penalty the court will not grant a 

new trial unless the verdict is 

clearly against the evidence). 

43. State vy. Richeson, 36 Ind, A. 
373, 75 NE 846. 

44. Hannaball v. Spalding, 1 Root 
(Conn.) 86. 

45. Cross references: 

Appellate jurisdiction of courts see 
Courts §§ 447-573. 

Certiorari to review proceedings be- 
fore justice see Justices of the 
Peace [24 Cyc 764]. ; 

Review of convietions for violation 
of ordinances see Municipal Cor- 
porations [28 Cye 821 et seq]. 

Right as dependent on: 

Amount or value in controversy 

see Appeal and Error § 161. 

Nature or form of proceeding see 

Appeal and Error § 135. 

46. See statutory provisions; and 
Reg. v.' Todd, 10 N.S. 62. 

[a] In Pennsylvania (1) penal ac- 
tions brought before a justice of the 
peace, at least those not sued in the 
name of the commonwealth, were 
regarded as civil causes within the 
act of March 20, 1810, and review- 
able only by the court of common 
pleas on certiorari. Mahanoy Bor- 
eugh v. Wadlinger, 142 Pa. 308, 21 
A 823; Com. v. Betts, 76 Pa. 465; 
Spicer v. Rees, 5 Rawle (Pa.) 119, 
28 AmD 648; Colwyn vy. Tarbotton, 
1 Pa, Super. 179; Com. v. Oakdale 
Mfg. Co., 6 Pa. Dist. 429: Com. v. 
Fiegle, 2 Phila. 215. (2) The right, 
however, to carry the case by appeal 
to the court of common pleas, and to 
a review of its decision in the su- 
preme court, was frequently given 
by the penal statute, either expressly 
or by implication. Com. v. Betts, 
76 Pa. 465; Miller v. Lockwood, 17 
Pa. 248; Com. v. Bennett, 16 Sere. & 
R. 243; Com. v. Levy, 7 Phila. 303. 
(8) It was held that where a penal 
action was brought in the name of 
the commonwealth, and was for a 
public offense, it does not fall with- 
in the act of March 20, 1810, but 
must be reviewed as in other crimi- 


nal cases. Mahanoy Borough vy. 
Wadlinger, 142 Pa. 308,'21 A 823; 
Com. v. Betts, 76 Pa. 465. (4) Const. 


art 5 § 14, provides that “in all’cases 
of summary conviction in this com- 
monwealth, or of judgment in suit 
for a penalty before a magistrate, or 
court not of record, either party may 
appeal to such court of record as 
may be prescribed by law, upon al- 
lowance of the appellate court or 
judge thereof upon cause shown.” 
The act of 1876 which was passed to 
carry the above provision into effect 
prescribed the court of quarter ses- 
sions as the court of record into 
which all appeals from Summary con- 
victions should be taken, after an 
allowance; and the- court of common 


to other civil actions.*? 
fixing the amount of the penalty cannot be urged 
as a ground for new trial, it not being a part of 
the trial but relating to the judgment.43 
qui tam prosecution results in an acquittal, a new 
trial cannot be granted as to the civil part only.‘ 

P, Appeal and Error.*® 
expressly made by statute in some jurisdictions for 
the review of proceedings to recover penalties.4® Ac- 


x 


The action of the court in 


Where a 


Provision is 


penalties, where regarded as civil 


pleas as the court of record into 
which all appeals from the judgment 
of a magistrate or court not of rec- 
ord in a suit for a penalty should be 
taken “upon allowance of said court 
or any judge thereof upon eause 
shown.’’ Com. v. Menjou, 174 Pa. 25, 
34 A 301; Com. vy. Courtney, 174 Pa, 
23, 34 A 300; McGuire v. Shenandoah, 
109 Pa. 613; Thompson vy. Preston, 5 
Pa. Super. 154; Scranton vy. Frothing- 
ham, 5 Pa. Dist. 639; Board of Health 
v. Crest Farm Dairy Co., 3 Pa, Dist. 
363, 14 Pa. Co. 119; Carlisle Borough 
V~paikten,) 016 Pa: Oo.) Sa. Mahanoy 
City_v. Bissell, 9 Pa. Co. 469; Com. 
v. Diffenbaugh, 3 Pa, Co. 299, 5 
LancLRev 346. (5) The act of April 
17, 1876, also provided an appeal 


from a summary conviction before~ 


a justice of the peace, and in so far 
as it relates to penal actions has 
been declared unconstitutional, Te- 
highton Borough v. Roth, 7 Pa. Dist. 
426, 21 Pa. Co. 638; Mauch Chunk 
Borough vy. Betzler, 6 Pa. Dist. 330, 
19 Pa. Co. 27. (6) The object of this 
provision was not to limit the right 
of appeal as it then existed, but to 
secure it, within certain restrictions, 
against any infraction by the legisla- 
ture for all future time. Com. v. 
Brunner, 2 LehighValRLR (Bal eotits 
(7) The language employed is gen- 
eral, and embraces all appeals from 
judgments for penalties or of sum- 
mary convictions rendered by magis- 
trates or courts not of record. Com. 
v. McCann, 174 Pa. 19, 34° A 2998 
(8) The power to grant an appeal is 
vested in the court of record; ora 
judge thereof, to which the appeal is 
to be taken. McGuire vy. Shenandoah, 
109 Pa. 613 (the magistrate or judge 
of the court not of record has no 
power to grant an appeal); Chester 
v. Babe, 20 Pa. Dist. 922. (9) The 
allowance of the appeal by the court 
is essential. Colwyn Borough vy. 
Brink, 24 Pa. Dist. “40. 
must be shown before the appeal will 
be allowed. Com. vy. Eichenberg, 140 
Pa. 158, 21 A 258: Com. vy. Keane, 21 
Pa. Co. 327 (sufficient cause shown); 
Board of Health v. Decker, 14 Pa. 
Co. 117 (allowance Sought nune pro 
tunc); Mahanoy City v. Bissell, 9 Pa. 
Co. 469; Com. vy. Sassaman, 2 Del. 
Co. 333. (11) It is not a matter of 
PISh tes eCounies ve Hichenberg, 140 Pa. 
158, 21 A 258: Mahanoy City v. Bis- 
Sell, 9 Pa. Go. 469. (12) The applica- 
tion must show, either that the ap- 
plicant has some Specific and well 
grounded cause for complaint of the 
judgment rendered against him, or 
that there is a substantial dispute in 
fact or in law of such character and 
moment as to reasonably entitle him 
to have a decision upon it) inthe 
higher court to which he seeks to re- 
move the case. Board of Health vy. 
Crest Farm Dairy Co., 14 Pa. Leta 
119. (13) An appeal to the court of 
common pleas from the judgment of 
an alderman ‘in a suit to recover a 
penalty, or in a case of summary 
conviction, will not be allowed 
where the reason assigned for. the 
appeal is that the judgment was 
against the evidence. Board of 
Health v. Crest Farm Dairy Co., 3 
Pa. Dist, 963."14ipa: Co, 119. (14) 
Where there are strong reasons why 
an appeal should be allowed, an order 
may be made nunc pro tune even 
after the time limited for the taking 


* 
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ve Annotations, same title, page and note number. _ 


+ pare? Gee bar 


-eable to criminal prosecutions.>* 
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in their nature,*” are in the absence of statutes to | 


the contrary usually regarded as falling within the 
provisions for review applicable to other civil ac- 
tions,** and a review of the judgment may be had 
by plaintiff #° as well as by defendant.®° So general 
statutes as to appellate procedure have been held to 
apply to actions for penalties with relation to the 
duty of an intermediate appellate court to incor- 
porate in its judgment a statement of facts.>1 Prose- 
cutions to recover a penalty are in some jurisdic- 
tions regarded as so far criminal in their nature 
as to preclude an appeal by defendant where defend- 
ant has no right to appeal in other criminal cases.®? 
Under some statutes, however, an appeal in a penal 
action is to be taken under the provisions of the 
criminal code.5? Where the proceeding given by 
statute is by indictment instead of by a penal action, 
the right of appeal will be governed by rules appli- 
t Where the statute 
prescribes that it shall be recovered by a civil 
action, state officers cannot, by instituting a suit in 
form of an indictment, deprive defendant of the 
right of appeal.2> An objection that proceedings 
are criminal rather than civil in form cannot be 
urged for the first time on appeal.®® 

Bill of exceptions. Where the bill of exceptions 
in the ease shows that authority was duly obtained 
for the bringing of the action, it is conclusive of 
the fact.5” 

Presumptions. It cannot be presumed in aid of a 
special finding that defendant violated the law.** 
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Modification of judgment. Where the statute does 
not fix the maximum amount of the penalty, the 
appellate court will not reduce the’ amount of a 
penalty assessed by a trial court or jury,°>? unless 
it 1S clearly excessive and amounts to an abuse 
of discretion.©° Where the amount of the penalty 
must be determined by a jury as in a case where the 
statute provides for a maximum penalty, it has 
been held that a judgment on a directed verdict for 
the statutory maximum may be affirmed where a 
remittitur for all above a merely nominal recovery 
is filed.6t Where the judgment is excessive, but the 
amount of the excess is definite and apparent from 
the judgment, the error may be corrected by order- 
ing a remittitur without a reversal.®? So, where the 
judgment erroneously awards interest upon the 
amount of the penalty before judgment, it may be 
corrected by deducting the amount of the interest.®* 
Where a judgment is erroneously rendered for ag- 
eregated penalties,** it may be affirmed for the 
amount of one penalty and reversed as to the 
others.°> Where a judgment is erroneous in award- 
ing the entire amount of the recovery to plaintiff 
instead of apportioning it between plaintiff and the 
other proper recipients of the fund, it may be 
reversed and a judgment entered on appeal in con- 
formity with the provision of the statute.% 

[§ 153] Q. Costs—1. In General. Costs not 
being recoverable except when allowed by statute,®’ 
it is held in some cases that costs are not recover- 
' able in actions for statutory penalties, when, by 


of an appeal has expired. Lehighton 
Borough v. Roth, 7 Pa. Dist. 426, 21 
Pp Gow 63> ai Board of Health —v. 
Decker, 3 Pa. Dist. 362, 14 Pa. Co. 117, 
3 LackJur 173; Com. v. Swift, 17 Pa. 
Co. 95; Lesh v. Newton, etc., Turnp. 
Co., 3 LackJur 69. See Com. v. But- 
ler, 39 Pa. Super. 125 (holding re- 
fusal to quash a writ of certiorari 
equivalent to an allowance nunc pro 
tune). Contra Com. v. Sassaman, 2 
Del. Co. 333. ,(15) An order nunc pro 
tune will not be made where there 
has been a willful violation of the 
jaw. Colwyn Borough v. Brink, 24 
Pa. Dist. 40. (16) From the decision 
in the court of common pleas certio- 
rari would lie to the supreme court 
before the act of June 24, 1895, cre- 
ating the superior court, but since 
that act the appellate jurisdiction in 
such suits is exclusively vested in 
the latter court. Thompson v. Pres- 
ton, 5 Pa. Super. 154; Colwyn v. 
Tarbotton, 1 Pa. Super. 179. 


47. See supra § 80. 

4g. Cal.—Burson v. Cowles, 25 
Cal. 535. : 

Conn.—Canfield v. _ Mitchell, 43 


Conn. 169; Huntley v. Davis, 1 Conn, 
S915 See Houghton v. Havens, 6 
Conn. 305 (holding that an appeal 
does not lie from the judgment of 
the county court jin a qui tam ac- 
tion on the statute for assault, al- 
though the damages exceed seventy 
dollars, the judgment of the county 
court in such case being final). 

, a es ve peer Sm eG: 
519; Lane v. Frake, : : ; 
But see Tully v- Northfield, 6 Ill. A. 
356 (holding an action for a penalty 
being of a quasi-criminal nature, an 


peace in such 
La.—State v. Judges, 
1164, a oar 
Nee State iv. l 
ty Ct, C. Pl. 42 N. 
Conny Buffalo vy. Schliefer, 


Dy ; 
aT wright vy. Munger, 5 Oh. 441; 


h. 269. 
Bittle y. Hay, 5 Ong F. Cas. No. 


See Jacobs v. U. ¢ 
7,157, 1 Brock. 520 (holding that un-~- 
der Jud, Act, [1789] 8 22, an action 
to recover a penalty was a civil ac- 


95 Hun 


tion in which a writ of error lay for 
the district court to the circuit court 
of the United States); Platteville 
v. Bell, 43 Wis. 488 (holding that 
where a statute prescribes a penalty 
for an act which is not a misde- 
meanor, the action to recover the 
penalty is a civil action, and an ap- 
peal will lie from the judgment. 

[a] Qui tam prosecution.—(1) An 
appeal in a qui tam prosecution for 
theft lies by defendant (Burnham v. 
Barker, 2 Root (Conn.) 526); (2) but 
not by plaintiff from a judgment for 
defendant (Hannabell v. Spalding, 1 
Root (Conn.) 86; Coit v. Geer, Kirby 
(Conn.) 269). 

[b] Bonds.—(1) Bonds given on 
appeal are governed by the law ap- 
plicable to such bonds given on ap- 
peal in ordinary civil suits. Miller 
v. O’Reilly, 84 Ind. 168. (2) Where 
plaintiff declares qui tam the bond 
must nevertheless run to plaintiff 
alone, and not jointly to him and the 
other for whom he sues as well as 
for himself. Ex p. Hawks, 7 Cow. 


(N. Y.) 492. 

Appeal and error generally see 
Appeal and Error 3 Css pass: 

49. U. S.—uU. S. v. Illinois Cent. 
R. Co., 170 Fed. 542, 95 CCA 628; 
U. S. v. New York, etc., R. Co., 168 


Fed. 699, 94 CCA 76; U. S. Vv. Louis- 
ville, etc., R. Co., 167 Fed. 306, 93 
CCA 58; Jacob v. U. S., 13 F. Cas. No. 
7,157, 1 Brock. 520. 


Conn.—Canfield v. Mitchell, 43 
Conn. 169. 

Ida.—State v. Eves, 6 Ida. 144, 53 
P 543. ‘ 

Ill.—Peo. v. Blue Mountain Joe, 
129 Ill. 370, 21 NE 923; Baldwin v. 
Chicago, 68 Ill. 418; Webster v. Peo., 
14 Ill. 365; Peo. v. Merritt, 91 Till. A. 
620; Knowles v- Wayne Citys ole LL. 
A. 471. 

Mo.—Sprinegfield v. Starke, 93 Mo. 


Wis.—Milwaukee v. Weiss, 93 Wis. 
653, 68 NW 390; State v. Smith, 52 
870; Platteville v. 

State v. Hayden, 


Raught, 6 
Minn. 235 (where it is said the fact 
that the penalty is recoverable in a 
civil action by an informer does not 


change its penal nature, and if de- 
oe is acquitted no appeal will 
ie). 

{a] For example, an action by the 
United States to recover a penalty 
for a violation of the Safety Appli- 
ance Act is reviewable at the in- 
stance of the United States on a writ 
of error. U.S. v. Louisville, etc., R. 
Co., 167 Fed. 306, 93 CCA 58. 

50. State v- Mace, 5 Md. 337. 

51. Peo. v. Smith, 208 Tl. 31, 69 
NE 810 [aff 108 Ill. A, 499]. 
ae: Ineered ALueas, 29, U. "Ca O.qeB. 

53. Hivans v. Com., 13 Bush (Ky.) 
269; Louisville, etc., R. Co. v. Com., 
6 KyL 90. 

54 State v. Williams, 7 Rob. 
(La.) 252; Ward v. Peo., 13 Ill. 635; 


Edwards v. Vandemack, 13 Ill. 633. 

55. State -v. Williams,’ 7 Rob. 
(La.) 252; State v. Linton, 3 Rob. 
(da;,)) 255s 

56. St. Louis, ete., R. Co. v. State, 
55 Ark. 200, 17 SW 86; State v. 
Schienaman, 48 Mo. 479; State v. 
Warnke, 48 Mo. 451. 

57. State v. Wertzel, 84 Wis. 344, 
54 NW 579. 

58. Western Union Tel. Co. v. 


Jones, 116 Ind. 361, 18 NE 529. 


59. Western Union Tel. Co. v. 
State, 82 Ark. 309, 101 SW 748, 12 
AnnCas 82. 

60. Western Union Tel. Co. v 


12 
AnnCas 82. 
12 OntWN 213 (where penalty was 
reduced). ‘ 
61. Hines v. Darling, 99 Mich. 47, 
57 NW_ 1081. 
Dean v. Todd, 49 S. C. 461, 27 


Iron R. Co. v. Lawrence Fur- 
49 Oh. St. 102, 30 NE 


63. 
nace Co., 
616. 

64. Right to accumulated penal- 
ties see Supra §§ 76-78. 

65. Sturgis v. Spofford, 45 N. Y. 
44 


6. 
66. Kendall v. Western Union 
Tel. Co., 56 Mo. A. 192. 

67. Heard v. Faris, 1 Litt. (Ky.) 
245: Kirkham v. Wheeley, 1 Salk. 
3, 91 Reprint 31. 

Necessity that costs be authorized 
by statute see Costs § 3 saat 


[§§ 153-154 


1212 [25C.J.] FINES, FORFEITURES AND PENALTIES * 


in interest, is liable for costs if he fails to main- 
tain the action.7? In an action to recover a penalty 
under a statute giving such right to the person ag- 
grieved, instead of to the common informer, plaintiff 
is entitled to his costs.74 By statute in some juris- 
dictions officers prosecuting for penalties are ex- 
onerated from liability for costs.’® 

[§ 154] 2. Security for Costs; Proceedings in 
Forma Pauperis. When costs may be recovered,’® 


the statute creating the penalty, no costs are given.®8 
Early statutes giving the right to recover costs were 
held not applicable to penal actions unless they were 
expressly mentioned therein.®® In many cases, how- 
ever, actions for penalties being considered as civil 
actions, costs are allowed and taxed according to 
the statute relating to costs in such proceedings,’° 
but ‘statutes reeulating costs in criminal prosecu- 
In some 


tions are not applicable to penal actions."! 
jurisdictions express statutory provisions as to the 
award of costs in actions for penalties exist.7? 
a qui tam action, the informer, being the real party | ; 


68. Gipps Brewing Co. v.  Vir- 
ginia, 32 Ill. A. 518; Heard v. Faris, 
1 Litt. (Ky.) 245; Clark v. Dewey, 5 
Johns. (N. Y.) 251; O’Briscoll v. Mc- 
Cants, 2S. C. L. 323 (where it is 
said: “No man would bring actions 
or prosecutions for the public good, 
if he was liable to be mulcted in 
costs in case of failure’). 


69. Heard v. Faris, 1 Litt. (Ky.) 
245, 247 (“At common law, costs 
were never recoverable, and the 


statute giving costs to _ plaintiffs 
never has heen construed, and we 
Suppose ought not to be construed, 
to authorize costs to be recovered by 
a plaintiff, in an action brought to 
recover a penalty given by .statute, 
when, by the statute creating the 
penalty, no costs are given; and 
when, too, the right to sue for the 
penalty is given by the statute, as 
in this case, to any person who may 
think proper to prosecute the suit’). 

70. U. S—uwU. S. v. Minneapolis, 
etc., .: Co.; 236 Fed. 951; U., Si v. 
Southern Pac. Co., 172 Fed. 909. 

Colo.—Peo. v. Braisted, 13 Colo. 
A. 532, 58 P 796. 


Conn.—Blydenburgh v. Miles, 39 
Conn. 484; Reynolds v. Stevens, 2 
Root 136. 

Me.—In re Ricker, 32 Me. 387; 


Chesley v. Brown, 11 Me. 1438. 
Mo.—In re Green, 40 Mo. A. 491. 
Wis.—Laubenheimer v. Mann, 19 

Wis. 519. 
Eng.—Wood vy. Johnson, W. Bl. 

1157, 96 Reprint 682; Dover v. Hodg- 

son, 1 Wils. C. P. 139, 95 Reprint 537. 
Ont.—Miles v. Roe, 10 Ont. Pr. 

248; Rex v. Ives, Draper (U. C.) 440. 
But see Burnham vy. Webster, 5 

Mass. 266 (holding that -debt for 

statutory penalties is not an “ac- 

tion founded on simple contract,” 


within the meaning of St. [1803] c 
154 § 5, regulating costs in such 
actions). 

[a] MTllustrations—(1) Where a 


penalty is net less than five dollars, 
nor more than thirty dollars, and 
plaintiff recovers less than twenty 
dollars, he is entitled to full costs, 
the action being originally brought 
in the common pleas. Chesley v. 
Brown,-11 Me. 143. (2) In an action 
for a penalty, a judgment in plain- 
tiff's favor for nominal damages 
does not, under our statute, entitle 
him to costs, but a judgment for 
costs may be rendered against him. 
Laubenheimer v. Mann, 19 Wis. 519. 

[b] Statute of Gloucester.—The 
Statute of 6 Edw. I ec 1 and other 
early statutes relating to costs in 
different civil actions, were held to 
extend to actions on statutes giving 
the right to sue to the person in- 
jured. Norris v. Pilmore, 1 Yeates 
(Pa.) 405; Greetham v. Hundred of 
Theale, 3 Burr. 1723, 97 Reprint 
1066; North v. Wingate, Cro. Car. 
559, 79 Reprint 1081; Ward v. Snell, 
1 H. Bil. 10, 126 Reprint 7; Bellasis 
v. Burbriche, 1 Ld. Raym. 170, 91 
Reprint 1010; Cutlers Co. v. Buskin, 
12 Mod. 46, 88 Reprint 1156; Shore 
v. Madisten, 1 Salk. 206, 91 Reprint 
183; Cutlers Co. v. Ruslin, Skin. 363, 
90 Reprint 161; Tyte v. Glode, 7 T. 
R. 267, 101 Reprint 968; Creswell v. 
Hoghton, 6 T. R. 355, 101 Reprint 
593;Jackson y. Calesworth, 1 T. R. 


In 


71, 99 Reprint 977; Haton v. Barker, 
1 Vent. 133, 86 Reprint 91; Plymouth 
v. Werring, Willes 440, 125 Reprint 
1257; Witham v. Hill,”2-Wils. C..P. 
91, 95 Reprint 703. 

[c] An action by a town, in the 
name of the people of the state, for 
the recovery of a penalty, is a civil 
action, in which a judgment for 
costs may be rendered against the 
town if it is unsuccessful. Peo. v. 
Braisted, 13 Colo. A. 532, 58 P 796. 

[d] Costs allowed on postpone- 
ment of trial—On putting off the 
trial of an information for a penalty 
at the instance of defendant, the 
court will make payment of costs a 


condition in the same way as in 
civil cases. Rex v. Ives, Draper 
(U. C.)_ 440. 

71. In re Green, 40 Mo. A. 491; 


State v. Smith, 52 Wis. 134, 8 NW 


870; Ives v. Jefferson County, 18 
Wis. 167. 
[a] Where a statute makes a 


county liable for costs in criminal 
causes, it is not liable in an action 
to recover a penalty, if unsuccessful, 
since such action is a civil action 
and not a criminal, prosecution. 
Ives v. Jefferson County, 18 Wis. 166. 

72. See statutory provisions; and 
Peo. v. Strauss, 48 App. Div. 198, 62 
NYS 812; Shakell v. Harber, 12 
OntWN 213. 

[a] Where suit is brought in the 
name of the people for the recovery 
of a statutory penalty, if the people 
recover judgment, they are entitled 
to costs the same as any other per- 
son in like case. But the rule is 
different under the statute in popu- 
lar and qui tam actions. Indianapo- 
lis, etc., R’ Co. v. Peo., (91 Ill.’ 452. 

[b] Fees of prosecuting attor- 
neys.—Under a statute which pro- 
vides that prosecuting attorneys 
shall be allowed fees in proceedings 
of a criminal nature brought other- 
wise than by indictment or informa- 
tion, such fees are properly allowed 
in penal actions brought in the name 
of the state. Peo. v. Nedrow, 122 
Ill. 368, 13 NW 5338; State v. Hanni- 
bal, ete., R. Co., 30 Mo. A. 494. 

73. Casey v. Briant, 1 Stew. & P. 
(Ala.) 51; Reynolds v. Stevens, 2 
Root (Conn.) 136; In re Green, 40 
Mo. A. 491; Lynch vy. The Economy, 
27 Wis. 69. 

[a]. Dismissal of action for want 
of affidavit of good faith.—Where 
the prosecutor in a popular or qui 
tam action is required to file an affi- 
davit of good faith, and the action 
is dismissed for want of such affi- 
davit, no costs will be charged 
against him. Lavcie v. Racine, 5 
Que. L. 319. : 

[b] Under South Carolina act of 
17338, allowing magistrates double 
costs in any action commenced or 
prosecuted against them, they may 
recover such costs in a qui tam ac- 
tion brought against them. Barks- 
dale v. Morrison, 14 S. C. L. 184. 

[c] Under the act of congress of 
Febr. 28, 1799 § 8, providing that if 
any informer on a‘penal statute to 
whom the penalty or any part there- 
of accrues shall discontinue his suit, 
or be nonsuited, he alone shall be 
liable for the costs of the prosecu- 
tion, but if such informer is an offi- 


security for costs may be required to be given in 
‘penal actions as in other cases.” 


Where a penalty 


cer whose duty it is to commence 
the prosecution, and the court shall 
certify that there was reasonable 
ground for it, the United States 
shall be liable for such costs, a per- 
son informing on a violation of a 
penal statute is liable for costs, on 
judgment being rendered in defend- 
ant’s favor, in an action for the re- 
covery of the penalty imposed for 
the violation of such statute, al- 
though the United States was a 
party to the record. U. S. v. The 
Planter, 27 F. Cas. No. 16,054, Newb. 
Adm. 262. 

[d] By the statute 18 Eliz. c 5, 
costs were given against an in- 
former plaintiff who failed to sub- 
stantiate his claim. Wilkinson vy. 
Allot, 1 Cowp. 366, 98 Reprint 1133; 
Kirkham v. Wheeley, 1 Salk. 30, 91 
Reprint 31; Plymouth v. Werring, 
Willes 440, 125 Reprint 1257; Wil- 
liams v. Drewe, Willes 392, 125 Re- 
print 1231; Dover _v. Hodgson, 1 
Wils. C. P. 139, 95 Reprint 537. 

74. Norris v. Pilmore, 1 Yeates 
(Pa.) 405; Cutlers Co. v. Ruslin, Skin. 
3638, 90 Reprint 161. 

“Where the statute gives a penalty 
to the party grieved to be recovered 
by action, bill, pliaint, &c., this being 
a duty to the party vested before 
the action brought, he shall have 
costs against the defendant, because 
he is put by the defendant to the 
cost and trouble of a suit; but in a 
tam quam, or other popular action} 
where the duty is not vested, till the 
suit or information brought, there 
his interest commencing by the suit, 
and not being a debt vested before, 
there he shall not have costs against 
the defendant.” Per Holt, C. J., im 
Cutlers Co. v. Ruslin, Skin. 363, 90 
Reprint 161 [quot College of Physics 
Vv. Harrison,, 9). Ba & C)2524, 17, Hel 
433, 109 Reprint 196]. 

75. Bittle v. Hay, 5 Oh. 269; Car- 
ter v. Hawley, Wright (Oh.) 332; 
Carter v. Hawley, right (Oh.) 74. 
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76. See supra § : 
77. U. S—wU. S. v. The Planter, 
aes F. Cas. No. 16,054, Newb. Adm. 


Ill.— Richards v. Peo., 100 Ill. 390. 

N. Y.—Montgomery v. Odell, 73 
Hun 424, 26 NYS 930; Excise Comrs. 
v. Purdy, 36 Barb. 266, 13 AbbPr 
434, 22 HowPr 506. 

Eng.—Vat v. Green, 1 Str. 697, 93 
Reprint 791. 

Ont.—Budworth v. Bel, 10 Ont. 
Pr. 544; Martin v. Consolidated 
Bank, 45 U. C. Q. B. 163. 

[a]. An informer (1) may be re- 
quired to give security for costs, 
and, in case of refusal, his name 
may be stricken from the record. 
U. S. v. The Planter, 27 F. Cas. No. 
16,054, Newb. Adm, 262. (2) In On- 
tario the fact that plaintiff is not 
possessed of sufficient property or, | 
means within the jurisdiction to 
answer costs is a good ground for 
demanding security for the costs. 
Ont. Sup. Ct. Jud. Rules, 1200. ~ 

[b] Action brought without au-- 
thority and notice.—A defendant, 
sued for a penalty to be recovered 
by certain officers, under a statute 
providing that, if they do net sue 
on notice to them of the offense, a 
private person may do so in their 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is given to the party injured, he may sue for and ! recover the penalty in forma pauperis.7§ 
VI. PAYMENT 


[§ 155] An informer, to whom a moiety of the 
penalty is given, may accept payment of the judg- 
ment recovered and dischatge defendant, although 
he has no right to discharge the judgment without 
leave of court.”® After defendant has agreed to pay 
a certain sum to compound the action, if he fails 


to keep the agreement, an attachment to compel the 
payment may be had.*° Under a provision requir- 
Ing penalties to be paid into the county treasury, 
such penalties are to be treated as debts due the 
county, and may be paid in county warrants.%1 


\ 


VII. REMISSION 


[§ 256] A. By Legislature or Executive’? The 
English authorities are uniform to the effect that 
the king may discharge his own share in a penalty 
as_well after as before judgment, but that after 
judgment he cannot remit the share of an in- 
former, because the share of an informer is by 
the judgment vested in him.** Following the prin- 
ciple of the English authorities it is held that, after 
a judgment under a federal statute vesting a moiety 
of a penalty in an informer, the power of pardon 
confided to the president by the constitution is 
limited to the remission of the share of the govern- 
ment only, and that it is inoperative to divest the 
share of the informer.’ Before judgment, when 
the prosecution is wholly in the name of the United 
States, the president has complete power over the 
whole case.®° By the act of congress the secretary 
of the United States treasury has the discretionary 
power in many instances’to remit before distribu- 


tion, whether the penalties are such as are given 
may move for security for | [29 Cyc 1558]. 
costs, and a stay of: proceedings 
until security is given, where the 
action is brought without authority 


names, 


Remission of penalty: 
To confer jurisdiction see Justices 
of the Peace [24 Cyc 474 note 63]. 


to the United States, or in whole or in part to the 
informer.*® Under a constitutional provision giv- 
ing the governor power to remit fines and forfeitures 
unless otherwise directed by law, the governor may 
remit a part of the penalty due to the state,§7 al- 
though he has not the power to remit the share 
given to the informer.** Nor, under such a pro- 
vision, has he the power to remit penalties which 
are not at the time or were originally payable to 
the state.8° The power of the legislature to remit 
a penalty is too well settled to admit of contro- 
versy.°° An application for remission of a penalty 
must be based upon an admission that the penalty 
has been incurred.®! After judgment an informer 
may release his share of the penalty but not the 
share belonging to the state.°? ( 

[§ 157] B. By Court. A court may relieve 
against unreasonable penalties in private contracts, 
but not against those created by law, unless em- 
powered by statute so to do.®* Power to relieve 
or the judgment compromised after 
it was obtained. U.S. v. Griswold, 
24 Bed. 361. 


85. U.S. v. Harris, 26 F. Cas. No. 
15,312, 1 Abb. 110. 


of the nominal plaintiffs, and with- | Under customs laws see Customs 
out notice to them. New York Ex- Duties §§ 368-372. 86. U. S. v. Morris, 10 Wheat. 
cise Comrs. v. Purdy, 36 Barb. (N. | Under internal revenue laws see In- (U. S.) 246, 6 L. ed. 314 [aff 26 F. 
Y.) 266, 13 AbbPr 439, 22 HowPr ternal Revenue [22 Cyc 1693]. Cas. No. 15,816,1 Paine 209]; McLane 
506 [rev 13 AbbPr 434, 22 HowPr 83. Grosset v. Ogilvie, 5 Bro. P.|v. U. S., 6 Pet. 404,8 L. ed. 443; John- 
312]. CG. 527, 2 Reprint 841; Howel v.!son v. U. S., 7 Wall. (U. S.) 166, 19 
[ec] Actions before justices.—(1) | James, Str. 1272, 93 Reprint 11753 |} Led. 187; UW. iS.vsi Collier, 1252 4m 
The provision of the revised stat-|Coke Inst. ¢ 105; 2 Hawkins P. C.|Cas. No. 14,833, 3 Blatchf. 325; Con- 


utes requiring security for costs to 
be given before commencing penal 
actions applies to such actions com- 


[a] 


ce 37; 17 Viner Abr. p 39. 
In Canada.—(1) The do- 
minion parliament may authorize the 


7 Wall. 454, 19 L. 
ed. 196; U. S. v. Lancaster, 26 F. 
Cas. No. 15,557,.4. Washi: t©€. (Co 164; 
The Palo Alto, 18 F. Cas. No. 10,700, 


fiscation Cases, 


menced and prosecuted before jus- 
tices of the peace. Adams v. Mil- 
Jer, 12 Ill. 27. (2) If security is not 
given, a motion to dismiss should be 
made before the justice; if refused 
by him, it may be renewed in the 
circuit court, but it comes too late 
for the first time in the circuit court. 
Adams v. Miller, supra. 

[ad] An order for security for 
costs in an action for a penalty may 
properly contain provisions limiting 
the time for giving the security and 
for dismissal of the action, without 
further order, upon default; and 
such an order, not appealed against, 
is conclusive between the parties 
“as to all its terms. Asheroft v. 
Tyson, 17 Ont. Pr. 42. 

[e] Missouri statute. — Rev, St. 
(1889) § 2915 art 1 § 1, concerning 
costs, which provides that in all qui 
tam actions and actions on penal 
statutes where the penalty is given 
to the informer a bond for costs 
must be filed before or at the time 
when the information is filed, is 
not applicable to actions or statutes 
which give the penalty to the party 
injured as compensation. Edwards 
vy. Brown, 67 Mo, 377. 

7g. Kirby v. Rice, 8 Yerg. (Tenn.) 


Caswell v. Allen, 10_ Johns. 
(Nin) 118; Megargell v. Hazleton 
Coal Co., 8 Watts. & S. (Pa.) 342. 
go. Hart v. Draper, 7 Taunt. 438, 
29 ECL 43, 129 Reprint 17; Rex v. 
Clifton, 5 T. R. 257, 101 Reprint 145. 
‘81. McKibben v. State, 81 Ark. 
46. . 
"82. Pardon generally see Pardons 


governor-general in council to remit 
penalties which are within the ju- 
risdiction of the dominion parlia- 
ment. Rev. St. (1906) c 146 § 1084. 
(2) Provincial parliaments may pro- 
vide for the remission of penalties 
which they have power to impose. 
Ont. Rev. St. (1897) ¢ 51 § 57 (3); 
7 Haw. VII ¢ 26 (Ont.). (3) So the 
provincial parliaments may autnor- 
ize the lieutenant-governor in eoun- 
cil to remit penalties which are 
within the jurisdiction of the pro- 
vincial legislature. 7 Edw. VII ¢ 26 


§ 6 (Ont.). (4) And the provincial 
legislature may also authorize 
courts of law to remit such penal- 


ties. See cases infra note 94. 

84 U.S. v. Griswold, 24 Fed. 361 
[aff 30 Fed. 762]; U. S. v. Harris, 26 
F. Cas. No. 15,312, 1 Abb. 110. But 
see U. S. v. Thomasson, 28 F. Cas. 
No. 16,479, 4 Biss. 336 (where it 
is said that the moiety of the pen- 
alty is given to the informer sub- 
ject to the contingency of a presi- 
dential pardon, and the informer is 
not absolutely vested with the right 
to the moiety by virtue of the judg- 
ment in his favor, but only on the 
condition that the informer should 
have a right to the moiety, if the 
president should never pardon the 
offense). 

[a] ne an informer could be de- 
prived of his reward after he ha 
earned it, no one would be foolish 
enough to incur the trouble and ex- 
pense, or even the ill will, incident 
to the prosecution of an action for 
a penalty, subject to the contin- 
gency of having the same remitted 


2 Ware 344. 

[a] Some of the early cases held 
that this power of remission did 
not exist after liability had become 
fixed by judgment, but they have 
been criticized ‘and overruled by 
those avove cited. Van Ness v. Buel, 
4 Wheat. (U. S.) 74, 4 L. ed. 516; 
Pollock v. The Laura, 5 Fed. 133 
[aff 8 Fed. 612, 19 Blatchf, 562 (aff 
114-U. S..411,55 SCt 881, 29 le ved: 
147)] (dictum); The Brig Hollen, 12 
F. Cas. No. 6,608, 1 Mason 431; The 
Margaretta, 16 F. Cas. No. 9,072, 2 
Gall. 515. 

A le State v. Williams, 10 S. C. L. 
Py pis State v. Williams, 10 S. C. L. 
89. Shoop v. Com., 3 Pa. 126. 

90. Maryland v. Baltimore, etc., 
R. Co., 3 How. (U. S.) 534, 11 L. ed. 
714; Coles v. Madison County, 1 Ill. 
154, 12 AmD 161. 

[a] The repeal of a law impos- 
ing a penalty is of ‘itself a remis- 
sion. Maryland v. Baltimore,: etc., 
Rs Go., .8 How. = (Uie.S.) 534, Ab Te 
ed. 714; Coles v. Madison County, 
1.\1ll; 154,712) Amb 161. 

Impairment of vested rights see 
Constitutional Law § 556. 

91. Findlay v. U. S., 225 Fed. 337, 


189 CCA 207. ; 
938. Brant v. louisiana State 
Johns. (N. Y.) 474; Caswell v. Al- 


len, 10 Johns. (N. Y.) 118; Wardens 
of Foor v. Cope, 24 N. G. 44. 

93. Brant v. Louisiana State 
Bank, 8 Mart. (La.) 810; State Bd. 
Pharmacy v. Teitel, 113 NYS 69; 
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FINES, FORFEITURES AND PENALTIES 


~ [$$ 157-160 


against forfeitures is, however, frequently conferred | upon particular courts by statute.% 


VIII. COMPOUNDING 


[§ 158] A. What Constitutes. By compounding 
a penalty is understood an adjustment of the de- 
mand by payment of a part in satisfaction of the 
whole.®> The voluntary discontinuance of a popular 
action is not, within the meaning of a statute 
punishing compounding,®* notwithstanding defend- 
ant pays the costs.°? 

[§ 159] B. Right to Compound.®* By the stat- 
ute of 18 Elizabeth °° no penal action by a common 
informer can be compromised without the leave of 
the court? and a transcript of the English statute 
has been enacted in some of the United States 2 
while in others the statute has been followed as a 
rule of the common law.2 Where the crown is 
concerned the attorney-general or the dominion or 
province, whichever is entitled, must be notified.t 
The granting of leave is entirely within the discre- 
tion of the court,® which may impose such terms as 


it may deem proper under the circumstances of the 
ease. It will usually grant such leave only upon 
the consent of the crown or the people, as the case 
may be, to the compounding.’ In the absence of 
consent on the part of the state or other having a 
share in the proceedings, leave to compound is not 
usually granted, except on condition that such share 
is paid into court by defendant. Where the sum 
offered is so small as to indicate collusion, leave 
will be refused.® Leave will be granted only after 
the defense is in.1? A court may allow a penalty 
to be compounded even after a verdict in an action 
therefor;'! but it has been considered that this 
should be done only where defendant can show the 
existence of some circumstances which entitle him 
to such an indulgence.12 Leave to compromise is 
not necessary where the action is brought by the 
party agegrieved.13 


IX. DISPOSITION OF PROCEEDS 14 


[§ 160] A, In General. The legislature may by 
statute, in the absence of constitutional restrictions, 
give penalties and forfeitures to such persons and 
for such particular purposes as in its wisdom it may 
deem proper; and it is no concern of defendant 
how the penalty is appropriated,¢ nor is he re- 
sponsible for. the disposition to be made of it when 
collected.” A provision is frequently made by con- 
stitutional or statutory provisions for the payment 
of penalties when collected into the school fund of 


McHugh v. Union Bank, 3 Alta. L. 


the state or county.18 
found in the constitution, it is not competent for 
the legislature to direct a contrary disposition of 
the funds.1® While it has been held that a consti- 
tutional provision that the ‘‘clear proceeds’’ of 
all fines and penalties shall go to the county school 
fund does not deprive the legislature of discretion 
as to what penalties shall accrue to the state or pre- 
elude them from awarding them to private indi- 
viduals,”° this rule has been limited in some juris- 


Bradway v. Le Worthy, 9 Johns. | 135 [aff 249 Tll. 554, 94 NB 961]. 
166. CN. YX) (25125 Brownie Bailey, 4 o.—Barnett y. Atlantic, CO LCi eet. 
Remitting penalty for violation of | Burr 1929, 98 Reprint 4; Rex v.|Co., 68 Mo 56, 30 AmR 773 


Where such a provision is 


municipal ordinance see Municipal 
Corporations [28 Cyc 820]. 

94, See statutory provisions; 
Mason v. Meston, 14 B. C. 22: Sea- 
gram v. Pneuma Tubes Ltd., 40 Ont. 
L. 801 (terms of remission). 

95. Haskins v. Newcomb, 2 Johns. 
(N. Y.) 405. 

96. Haskins v. Newcomb, 2 Johns. 

S@Ni Ys) 405) 

97. Haskins v. Newcomb, 2 Johns, 
CN. Y:) 405. 

98. Control of qui tam action see 
supra § 103. 

99. St. 18 Hliz: ¢ 5 fOnt. Rev. St. 
[1897] c 324 § 29). 

1. Howard v. Sowerby, 1 Taunt. 
103, 127 Reprint 770; Ree. v. Boara- 
man, -30 On. '@))°@. |B i5532 Hart) x, 
Meyers, 7 U. C. Q. B. 416; Bleeker 
v.. Meyers, 6 U. GC. Q. B. 134; May v. 
Dettrick, 5<ULC, Q, BYO.Si1 “See 
also Rex v. Crisp, 1 B. & Ald. 282, 
106 Reprint 104 (holding statute not 

to apply to offenses cognizable only 
before magistrates), 
2. Caswell v. 


Newcomb, 2 Johns. (N. Y.) 405. 

3. Raynham vy. Rounseyille, 9 
Pick. (Mass.) 44; Burley v. Burley, 
GrINe mel. 200, 


4 Howard v. Sowerby, 1 Taunt. 
103, 127 Reprint 770. 
5. Maughan v. Walker, 5 T. R. 


98, 101 Reprint 56; Sheldon v. Mum- 
ford, 5 Taunt. 268, 128 Reprint 693. 
6. Howell vy. Morris, 1 Wils. C. P. 
79, 95 Reprint 503; Bradway v. Le 
Worthy, 9 Johns. (N. Y.) 251. 
_% Burley v. Burley, 6 N. H. 200; 
Rex v. Gibbs, 3 Dowl, P. C. 335: 
Sheldon v. Mumford, 5 Taunt. 268, 
1 ECL 104, 128 Reprint 693; Howard 
v. Sowerby, 1 Taunt. 108, 127 Re- 
print 770. 
8. Burley v. Burley, 6 N. H. 200; 


Gibbs, 3 Dowl. P. C. 335; Hemson v. 
Spenge, 2 Smith K. B. 195; Sheldon 
v. Mumford, 5 Taunt. 268, 1 BCL 
104, 128 Reprint 693: Lee v. Cass, 

Taunt. 213, 127 Reprint 1058; 
Howard v. Sowerby, 1 Taunt. 103, 
127 Reprint 770; Wood v. Johnson, 
W. Bl. 1157, 96 Reprint 682; Wood 
v. Bilis, W. Bl. 1154, 96 Reprint 
680; May v. Dettrick, 5 U. GC. Q. B. 
ORISHA. 

9. Wood v. Cassin, W. Bl. 
96 Reprint 682. 

Rex h Vv. (Colier 2" Dowll sPa1e: 
581; May v. Dettrick, 5 U. Cc. QB 
OES seis 

[a] Leave was granted in May v. 
Dettrick, vos: (CA Ore wOle Saar 

11. Morgan v. Lute, 1 Chit. 381, 
18 ECL 211; Maughan vy. Walker, 
5 T. R. 98, 101 Reprint 56. 

12. Crowder v. Wagstaff, 1 B. & 
P. 18, 126 Reprint 753. 

[a] Poverty of defendant.—Where 
plaintiff in a qui tam action, who 
had had defendant in execution for 
some time, produced an affidavit of 
the poverty of defendant, the leave 
of the court to compound the pen- 
alty was granted. Bradshaw v. Mot- 
tram, Str. 167, 93 Reprint 451. 

13. Anonymous, Lofft. 155; Kirk- 
ham v. Wheeley, 1 Salk. 30, 91° Re- 
print 31. 

14. Disposition of penalties for 
violation of: 

Cae laws see Customs Duties 

3 


1157, 


Laws regulating sale of intoxicating 
liquors see _ Intoxicating Liquors 
[238 Cye 171]. 

Revenue laws see Internal Revenue 
[22 Cye 1694]. 

15. U. S.—Marvin v. Trout, 199 
U. 3872125 26 S6t. 3150: ered! SUB Tie 
Missouri Pac: R. Co. v, Humes, 115 

8. 512,° 6 SCE 110.8 20mm wed: 463. 

Tll.—Galpin y. Chicago, 159 Til, A, 


For later cases, developments and changes in the law see cumulative Annotations, 


Nebr.— Graham 
182, 2 NW. 455, 
N. C.—State vy. 


v. Kibble, 9 Nebr. 
Marietta, ete, R. 


Co., 108 N.C, 24, 12 SH 1041; Katzen- ~ 


peep v. Raleigh, etc., R. Co., 84 N. C. 

Okl.—Perry Bd. of Education vy. 
Haralson, 2 Okl. 170, 37 P 1063. 

[a] Payment to state.—Com. v. 
Faulkner, 15 Pa. Dist. 708 (fines and 
penalties imposed under Oleomar- 
garine Act paid to commonwealth). 

16. See cases infra note 17. 

17. Indianapolis, ‘ete., R. Co. Vv. 
Peo. Ob. THs 45 0% Pennsylvania Co. 
v. State, 142 Ind. 428, 41 NE Weir s 
State v. Thrasher, 79 Me. ny Pe ena 
814; State v. Willis, 78 Me: 70, 2 A 
848; State v. Smith, 64 Me. 423. 


18. See constitutional and statu- | 


tory provisions; and Palmer v. Peo., 
LOS Ae a6 a. 


19. State v. St. Louis, ete., Re Gor 


253 Mo. 642, 162 Sw 144; Sunder- 
land Bros. Co. v. Chicago, etc., R. 
Co., (Nebr.) 177 NW 156. See 


Singer Mfg.-Co. v. Fleming, 39 Nebr. 
679, 42 AmSR 613. 23 LRA 210, 
58 NW 226 (holding provision for 
damages to’ private party not pre- 
cluded); Graham y. Kibble, 9 Nebr. 
182, 2 NW 455 (holding provision 
not to apply to a fixed sum in the 
nature of liquidated damages given 
to one who has_ suffered injury); 
Shields v. Klopf, 70 Wis. 69, 35 NW 
284 (holding 


damages). 
20. State v. Hannibal, etc., R. Co; 


bash, ete., R. Co., 89 Mo. 562, 1 Sw 
130; Spealman y. Missouri Pac, -R. 
Co., 71 Mo. 434; Barnett v. Atlan- 


tic, ete, R. Co., 68 Mo. 56, 30 AmR 


773; State v. Caraleigh Phosphate, 
ete, (Works) 119) (NG 120, 25° SE 
795; Sutton v. Phillips, 116 NACS 


Same title, page and note number. 


provision not to apply. 
to statute merely imposing punitory 


a a 


aid 
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dictions to the extent that the legislature is pre- 
cluded from making an entire disposition of the 
proceeds of a penalty to the informer.21 If it is 
provided by the constitution that the proceeds of 
penalties must be ‘exclusively’? applied to the 
school fund, a statute otherwise disposing of part 
of the proceeds is void.22 A constitutional provision 
requiring fines assessed for any breach of the penal 
laws to be applied to the use of schools does not 
apply to the proceeds arising from civil suits for 
penalties.’* A constitutional provision prohibiting 
the granting of public money to any individual or 
municipal or other corporation does not render un- 
constitutional a statute providing that a penalty 
when recovered shall go one fourth to the county 
attorney as a commission for his services in prosecut- 
ing the suit and the remainder to the road and 
bridge fund of the county.2* If no private person 
is authorized to sue for a penalty, it belongs, when 
collected, to the state which alone can sue for its 
recovery,”°> and, where no provision is made as to 
the disposition of a penalty which may be recov- 
ered, such a penalty when recovered belongs to the 
state,?° although it has been held that in such case 
the penalty cannot be recovered since no one is 
authorized to sue for it.27 An ordinance providing 
that a sum shall be forfeited and paid to the city 
for each offense sufficiently imports that the penalty 
is to go to the city treasury.2§ 

[§ 161] B. Rights of Informers. In the absence 
of constitutional or statutory restriction the legis- 
lature may direct that a part 2° or all 2° of the pen- 


| alty shall go to the informer, but in the absence of 
a provision therefor the informer is entitled to no 
share in the penalty when recovered.’ His title 
thereto depends upon the recovery, and until then 
he has no vested right therein.?? By commencing 
an action, however, he attaches a right in himself 
to the penalty, which cannot be divested by a sub- 
sequent suit, brought by another individual, even 
though judgment is first recovered in the second 
suit.** In order to entitle an informer to his moiety 
of the penalty, it should appear of record that he 
complained or sued for it,?* and this within the 
time limited by the statute;3> otherwise the whole 
penalty goes to the state.2¢ By statute it is in some 
instances made discretionary with the court to re- 
duce the share to be paid to the informer or even 
to adjudge that no portion thereof be paid to him.37 
It is against public policy to allow an informer 
who is also an accomplice or participant in the pe- 
nalized act to be awarded a share of the penalty.?8 

Action by informer for share of penalty. When 
a penal action which has been brought by the fed- 
eral government is settled or continued without the 
consent of one claiming an informer’s share, or 
where the amount of the penalty has been recovered, 
but not distributed, proceedings for such portion 
must be taken by the informer in the court where 
the action was brought.®® If the question as to who 
are the informers is disputed, such action must 
then be tried in the same court which tried the 
penal action.*¢ 


* FINES MANDATORUM DOMINI REGIS PER 
RESCRIPTA SUA (SCIL. BREVIA) DILIGEN- 


TUR SUNT OBSERVANDI.! 
FINGER PRINTS.1% The tracings of physical 


502, 21 SE 968, 117 N. C. 228, 23 SE | Super. 534. " 36. State v. Smith, 64 Me. 423; 
264; State v. Marietta, etc., R. Co., 29. State v. Oriol, 49 La. Ann.|Com. v. Howard, 13 Mass. 221; Com. 
108 N. C. 24, 12 SE 1041; Katzenstein | 442, 21 S 6384; State v. Hannibal,; v. Frost, 5 Mass. 53; State v. Smith, 
v. Raleigh, ete.,,-R.- Co., 84 N:. C. |etc., R. Co., 89 Mo. 571, 1. SW 133; |'49|N. H. 155, 6: AmR>» 480. 

688. See also Platteville v. Bell, 43 |}State v. Wabash, etc, R. Co., 89 387. See statutory provisions; and 


Wis. 488 (holding provision not ap- 
plicable to a penalty imposed by 
municipal ordinance). 

[a] Such a constitutional provi- 
gion refers only to such penalties 
as by the several statutes imposing 
them shall acerue to the _ state. 
Spealman v. Missouri Pac. R. Co., 71 
Mo. 434; Barnett v. Atlantic, ete. R. 
Co., 68 Mo. 56, 30 AmR 773; State v. 
Marietta, etc., R. Co. 108 N. C. 24, 
12 SE 1041; Katzenstein v. Raleigh, 
ercrake Con s4, N.C. (688° f 

212 2aputton ov. howler, 27° Wis: 
427; Lynch v. The Economy, 27 Wis. 


Atchison, etc., R. Co. v. State, 


23. 
533, 60 
child, 1 Ind. 315. 1 

[a] The fines referred to in such 
a constitutional provision are those 
imposed by law as a punishment for 
crime, and not those recoverable in 
civil actions. State v. Indiana, etc., 
133 Ind. 69, 32 NE 817, 18 
sy Toledo, .ete.,, R.) Co. *v. 
Stephenson, 131 Ind. 203, 30 NE 
1082; Southern Express Co. v. Com., 
92 Va. 59, 22 SE 809, 41 LRA 436; 
Platteville v. Bell, 43 Wis. 488. 

24, Beaumont, etc, -R. Co. v. 


State, (Tex. Civ. A.) 173 SW aes 
etc., 


25. Katzenstein v. Raleigh, 
R. Co., 84 N. C. 688; Bradlaugh v. 
Clarke, 8 App. Cas. 354, 1 ERC 667. 

26. In re Burk, 66 Ind. A. 435, 
118 NE 540. 

27. State v. Messner, 9 N. D. 186, 
82 NW_ 737. 

28. Scranton v. Engel, 39 Pa. 


Mo, 562, 1 SW 130; State v. Maults- 
by, 139 Ni G.583,051 SE 956. 

[a] A constitutional provision 
appropriating the clear proceeds of 
all penalties to the school fund does 
not preclude the legislature from 
authorizing qui tam actions for pen- 
alties. State v. Maultsby, 139 N. C. 
583, 51 SH. 956. 

30. Marvin v. Trout, 199 U. S. 
OTR COMS CL olyn pO; tun sea. LOW. 

31. Lalumiere v. Bouthillier, 8 
Que. Pr. 47 

eo. U.S. v.. Connor; 138 U.S. 
61, 11 SCt 229, 34 L. ed. 860; Com. 
v. Welch, 2 Dana (Ky.) 330. 

Impairment of vested rights see 
Constitutional Law § 556. 

33. State v. Smith, 
Dozier v. Williams, 
Pike v. Madbury, 12 
Beadleston v. Sprague, 6 
CNERW) LOR. 

[a] In prosecutions for penalties, 
in which the whole or a part goes 
to the informer or prosecutor, he 
who first brings his qui tam action, 
or commences a prosecution by in- 
dictment or information, where that 
remedy is given by law, appropriates 
to himself and acquires a right of 
action in the penalty, which action, 
until it is discontinued or otherwise 
determined, excludes all others. 
Com. v. Drew, 3 Cush. (Mass.) 279; 
Com. v. Cheney, 6 Mass. 347; Com. 
v. Churchill, 5 Mass. 174. 

34, State v. Smith, 64 Me. 423; 
Com. v. Howard, 13 Mass. 221; Com. 
v. Frost, 5 Mass. 53; State v. Smith, 
49 N. H. 155, 6 AmR 480. 

35. See supra § 100. 


Johns. 


By JUAN 


D. Mrranpa (Fines Mandatorum Domini Regis Per Rescripta 


Observandi—Fire Force inclusive except the Spanish words and phrases), 


Hawke v. Mackenzie, [1902] 2 K. B. 
234 (holding that notwithstanding 
the Betting Act [1853] § 9 a metro- 
politan police magistrate who im- 
poses a penalty on a defendant 
charged on an information with an ~ 
offense under that act has, by the 
Metropolitan Police Courts Act 
[1839] § 34 a discretion to deprive 
the informer of any share in the 
penalty, even though the informer 
ayes guilty of no corrupt prac- 
tice). 

38. Jagger’s Case, 41 Pa. Co. 1 
(opinion of attorney-general). 

39. McLane v. U. S., 6 Pet. (U.S.) 
404, 8 L. ed. 4438; The Josefa Se- 
gunda, 10 Wheat. (U. S.) 312, 6 L. 
ed. 329; U. S. v. George, 25 EF. Cas. 
No. 15,197, 6 Blatchf. 37; Westcot 
v. Bradford, 29 F. Cas. No. 17,429, 4 
Wash. C. C. 492 [dist The Brig Hol- 
reve 12 F. Cas. No. 6,608, 1 Mason 

[a] Where the penalty has been 
recovered and the amount disbursed, 
jurisdiction of the United States and 
state courts over an independent 
suit for such portion is governed 
by the general jurisdictional provi- 
sions of the revised statutes. Lap- 
ham v. Almy, 13 Allen (Mass.) 301. 

40. Robinson v. Hook, 20 F. Cas. 
No. 11,956, 4 Mason 139. 

1. A maxim meaning ‘‘The limits 
of the king’s mandates in his re- 
seripts (ie. writs) are to be dili- 
gently observed.” Peloubet Leg. Max. 

[a] Applied in: Biumfield’s Case, 
5 Coke 86a, 87a, 77 Reprint 185. 

14%. Cross references: 
Expert testimony as.- to 


Sua (Scil. 


identity of 
Brevia) Diligentur Sunt 


1216 [25C.J.] 
characteristics or the lines upon the fingers.1% 

FINING. In the manufacture of glass, the proe- 
ess of melting in which the purified particles sink 
and find their level.? 

FININGS. An article consisting of gelatin con- 
taining a considerable proportion of sulphur-s acid 
or sulphite as a preservative.® 

FINIQUITO. In Spanish law, the approval of 
an agent’s accounts. 

FINIS. ‘A Latin word denoting the end.® 

FINIS EST AMICABILIS COMPOSITIO ET 
FINALIS CONCORDIA EX CONCENSU ET CON- 
CORDIA DOMINI REGIS VEL JUSTICIARUM. 
Literally ‘‘A fine is an amicable settlement and de- 
cisive agreement by consent and agreement of our 
lord, the king, or his justices.’’ ® 

FINIS FINEM LITIBUS IMPONIT.’ 

FINISH. As a noun. The conclusion or~ last 
stage of anything.® 

As a verb. To complete.® 

Finished, in the past~tense, has been employed 
with respect to a house 1° and a railroad.1! In the 
furniture trade it has a particular trade meaning 12 
that an article has been varnished, stained, oiled, 
polished, or the like.™? 

Finishing, in the present tense, has been used 
with respect to goods.'4 

FINIS REI ATTENDENDUS EST.15 

FINIS TALIS CONCORDIA FINALIS DICITUR 
EO QUOD FINEM IMPONIT NEGOTIO, ADEO 
QUOD NEUTRA PARS LITIGANTIUM, AB EO 
DE CATERO POTEST RECEDERE.*° 

FINIS UNIUS DIEI EST PRINCIPIUM AL- 


FINGER PRINTS—FIRE ESCAPE 


neither litigant can recede.” 


~~ 


TERIUS.1” 

FINIUM REGUNDORUM ACTIO. 
an action for regulating boundaries.** 

FIRE. As a noun. The evolution of light and 
heat in the combustion of bodies;1® the visible heat 
or light evolved by the action of a high temperature 
on certain bodies, which are in consequence styled 
inflammable or combustible.” 

f. averb. To cause to explode.?+ 

FIREARMS.”? 

FIRE BOARD.?% 

FIRE BOAT.?4 

FIREBOTE.?5 

FIRE BRICK.*¢ : 

FIRE BUG.27 A word of: well defined ?* and 
commonly accepted 2° meaning; an incendiary;*° a 
pyromaniac.*! \ 

FIRE CHIEF.*? 

FIRE CLAY.®*? 

FIRE COMMISSIONER.** 

FIRECRACKER.*® ; 

FIRE DAMP. . Light carbureted hydrogen,®* so 
called from its tendency to explode when mixed 
with atmospheric air and brought into contact with 
flame.87 

FIRE DEPARTMENT.?® 

FIRE DIRECTOR.®° 

FIRE DISTRICT.* 

FIRE ENGINE.*: An engine, the primary pur- 
pose of which is to extinguish fires.*? 

FIRE ENGINE HOUSE.* 

FIRE ESCAPE.** A contrivance or apparatus 


In civil law, 


Morgan 28. Blechner v. Kraser, 157 NYS 
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[25 C. J.—39] 


Aa a “vt ae 4 
7 a, SE ¥ 
: vin ag Mee 
: ite Bare f 
Bad hcl 
1 an BY ee oP 


a fo ek as 
ey? haste! stair,» Lenidi i 


Az 


A 
: f 
S Ohm is Se ere 
PP 4 ok ‘ 
ih LEY aon i 
t as : . r vo 
Seis | , ¢ 
nA, peal ¢ 
. 2 t: a a een 
. Sineees > 
‘ by a ? 
; A 
a “is * 
oe ee, i. whee * - 
; r - ey hon! 
a Ree lyk * 
eC 
: v Ps & Pa he af 
a p °! 
” * Fy dP. = t 
a a 4 . 
‘ weak J ne 
} 7): Dae . Sova 
. Ae 
j pS hl 


re Mw Le! Aah ta 2 Sen eis By Rows 
ia see Tete 2 Cr ay ee eet 


or 
> 


f HM ; te See Tee. 44 ek 
cy? PEs Tide: een 


é 


ise 


atl eae i 


xi n VG j 


eta ein ha Ki : 
7) Ap el ole 


‘hee wee : 


Or livia t 


plist 


or 


ae 


2, 


“t, 


“ar 


> 
. 


= 


Po) A 
tk tes =a ae 
oo ta a cies 


. 
7 


